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Florence,  E.  ft  W.  V.  K.  Co.  t.  Pembeb. 

(Siqmme  Court  of  Kansas.   Marcb  7,  1891.) 
BKuraxT  Domain — Compensation — Elbmb:(T8  or 

DAUAOB— IN8TRCOTIOX8. 

1.  "In  assessinff  damages  done  to  laud  tj  rea- 
Knt  of  the  appropriation  of  a  right  of  way  throngh 
It  for  a  railroad,  th«  liability  of  teams  hevag 
Mghteoed,  or  tluit  additional  care  by  the  land- 
owner may  be  necessary  in  the  future  as  to  such 
teams,  by  reason  of  the  proximity  of  the  rail- 
road, does  not  of  itself  constitnts  any  basts  for 
special  compensation.  Such  damages  are  speca- 
lative,  and  not  the  proper  subject  of  inquiry  and 
lamagei "  Railroad  Co.  r.  Lyon,  24  Kan.  746. 

a.  In  an  aotion  for  damages  in  a  railroad 
rlffht-of-way  case.  It  is  not  error  to  permit  the 
following  question:  "State  what  this  land  was 
worth  ]a»t  after  the  line  was  taken  by  the  rail- 
road as  a  wtiole  tract,  taking  Into  consideration 
the  damages  the  railroad  done  the  land. " 

8.  The  instructions  of  the  trial  court  are  the 
law  of  the  cue,  for  the  ]ury  to  obey  and  folloir. 
A  finding  against  the  Instructions  of  the  court 
cannot  constitute  any  portion  of  a  Judfnoent. 
Railroad  Co.  v.  Hutchinson,  40  Eaa.  SL  U  Fao. 
Rep.  813. 
{SyUaltm  bu  Strang^  O,} 

GommlsslOQers*  decision.  Error  from 
district  court,  Cowley  county;  M.  G. 
Troup,  Judge. 

Geo.  R.  Peck,  A.  A.  Hard,  and  Robert 
Dunlap,  for  plaintiff  In  error.  McDermott 
A  Johnson,  for  defendant  In  error. 

Stranq,  0.  This  was  an  appeal  from 
rlght-iif-way  condemnation  proceedings. 
It  was  tried  In  the  district  court  of  Cow- 
ley county  before  a  Jury,  Jannary  4, 1H88, 
resultlngr  In  a  verdict  for  the  defendant  for 
the  sum  of  $1,470.  Motion  for  new  trial 
was  overruled,  and  tbe  plaintiff  bringa  tbe 
CAK  here  for  review. 

Tbe  flmt  error  complalnM  dl  arose  oat 
of  the  action  of  the  conrt  In  retoslng  to 
withdraw  certain  evidence  from  the  Jury. 
Tbe  plaintiff  was  asked  the  following 
question :  "  What  other  Inconvenience 
arises  from  the  cultivation  of  the  land  on 
the  west  side  of  the  railroad?  Answer. 
It  Is  very  Inconvenient  in  regard  to  my 
teams;  It  frightens  my  teams  to  culti- 
vate up  close  to  the  raUrond."  Again,  a 
witness  for  the  plaintiff  waa  asked  as  fol- 
lows: "Qupstinn.  Yon  may  state  what 
Inconvenience  the  location  of  this  railroad 
causes  blm  In  tlie  uHe  of  his  farm.  An- 
swer. Another  thlng.ln  crossing  the  road. 
If  yon  drive  your  team  up  there,  you  have 
got  tbeM  gates  to  open,  and  leave  your 
teanistandlDgwblleyoaftredolugit.  Hla 
v.2Gp.no.l— 1 


horses  are  generally  like  mine;  be  cannot 
leave  them  standing  safely,  and  get  oil 
and  open  the  gates. "  Tbe  defendant 
moved  the  eoart  to  withdraw  tbe  above 
answers  from  tbe  Jury,  because  tbe  mat- 
ter to  which  they  relate  was  not  a  proper 
subject  of  damage,  and  could  not  be  con- 
sidered In  the  estimate  of  damages  In  tbe 
case.  Tbla  was  refused  by  the  court.  The 
question  raised  on  this  aaslgnnient  ban 
already  been  settled  by  this  court  In  favor 
of  tbe  plaintiff.  Railroad  Co.  Lyon,  91 
Ran.  746.  But  as  tbe  findings  of  the  court ' 
determine  tbe  exact  amount  of  damage 
awarded  the  defendant,  on  account  of  tbe 
matter  raised  by  this  evidence,  It  becomes 
the  duty  of  the  court  to  modify  tbe  Judg- 
ment to  that  extent,  and  let  tbe  balance 
of  tbe  Jndgmentf  so  far  as  this  assignment 
la  concerned,  stand. 

The  second  assignment  of  error  relates 
to  the  admission  of  evidence.  A  witness 
for  the  plaintiff  was  asked  the  following 
questions:  "Question.  State  what  this 
laud  was  worth  ^ust  after  tbe  line  was 
taken  by  tbe  railroad  as  a  whole  tract. 
Answer.  Taking  into  consideration  tbe 
damages  the  railroad  done  the  land?  Q. 
Yes,  sir.  A.  I  couldn't  only  put  my  own 
estimate  upon  It.  Q.  Whatlsthat?  (De- 
fendant objects  to  this  as  Incompetent,  Ir- 
relevant, and  Immaterial,  and  calling  lor 
a  concl  usion  of  the  witness,  which  objec- 
tion was  overruled,  and  delendant  except- 
ed.) A.  94,600."  This  court  is  of  the 
opinion  that  tbequestion  here  complained 
of  was  a  proper  one.  We  think,  from  an 
examination  of  tbe  evidence  before  and 
after  this  question,  that  the  use  of  tbe 
word  **  worth  "  In  the  question  was  treat- 
ed by  all  parties  on  the  trial  as  equivalent 
to  "valae,"** market  value."  There  was 
no  objection  to  Its  use  at  any  time,  and 
It  seems  tohave  been  em  ployed  cons  taut  I  v 
throughout  tbe  trial. 

In  the  third  complaint,  the  plaintiff  al- 
leges that  the  Jury  did  not  obey  the  In- 
structions of  the  court.  The  court  In- 
structed the  Jury  that  the  plaintiff  had  In- 
troduced testimony  tending  to  show  that 
the  right  of  way  left  a  wedge-shaped  stiip 
of  land  on  tbe  east  side  of  the  railroad, 
and  that  by  reason  thereof  the  real  estate 
was  worth  lefis,  and  had  introduced  testi- 
mony tending  to  show  that,  by  reason  of 
the  taking  of  the  right  of  way  by  the  de- 
fendant through  plaintiff's  land,  he  bad 
been  damaged  by  having  his  land  cut  Into 
two  pieces,  and  having  gates  to  open  and 
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close  that  he  dM  not  have  before;  and  then 
added:  "But  he  has  not  introduced  tes- 
timony to  prove  the  anmuDt  of  such  dam- 
agen.  The  burden  of  proof  of  damng:e8  by 
reason  thereof  la  upon  the  plaintiff,  and, 
in  the  absence  of  testimony  ae  to  the 
amount  of  such  dama^a  which  the  plain- 
tiff has  sustained  by  reason  thereof,  you 
will  be  Justified  In  finding  mily  nominal 
damages  therefor."  The  jury  should  have 
obeyed  the  Itrntructlons  of  the  court  re- 
specting this  Item  of  damage.  Railroad 
Co.  V.  Hutchinson,  40  Kan.  51,19Pac.  Rep. 
312.  This  Item  of  damage,  f(iO.  aa  found 
by  the  Jury,  will  be  stricken  out.  We  abio 
r,b\nk  this  Item  should  be  deducted  from 
the  amount  of  the  judgment,  because  It  is 
apparent  that  it  was  included  in  the 
amount  found  in  the  seventeenth  finding 
by  the  jury.  In  this  finding  the  Jury  re- 
turn f743  damage  by  reason  of  the  rail- 
road passing  between  the  houRe  of  the 
plaintiff  below  and  the  public  highway. 
It  was  this  fact  that  rendered  the  gates 
necessary,  and  reRulted  In  whatever  dam- 
age was  or  may  be  suffered  by  reason  of 
opening  and  ahuttlng  the  same.  It  Is  rec- 
ommended that  the  judgment  in  this  case 
be  modified  by  reducing  the  same  to 
91,350,  and  that  the  costs  be  divided  be- 
tween the  plaintiff  and  defendant,  each 
paying  one-half  thereof. 

Pbk Curiam.  It  1b  bo  ordered;  all  the 
justices  concurring. 


(45  Kan.  562) 

Heil  V.  Reddkn. 
(Supreme  Court  of  Kansas.  Uarch  7,  1891.) 

Recobd  of  Deed— IssrFPiciEXT  Ackitowlbdo- 
HENT — ^Evidence. 
Where,  on  the  trial  of  an  action  in  eject- 
meat,  the  record  of  a  deed  was  offered  In  evi- 
dence, purporting  to  have  been  made  and  sifrned 
by  George  H.  Caae,  but  thecertillcateof  aokoowl- 
edgment  was  to  the  effect  that  the  execution  of 
the  instrument  was  the  act  of  George  H.  Ci-ane; 
and  there  was  evidence  that  the  original  deed 
was  not  in  pofisession  or  under  the  control  of  the 

Jiarty  offering  the  same;  and  there  is  further  ev- 
dence  from  the  grantee  named  in  the  deed  that 
the  acltnowIedfiinK  offlccr,  ^ontor,  and  attesting 
witness  were  dead ;  aud  that  he  was  preBent  at 
the  time  the  deed  was  executed  by  Georf^e  H. 
Case,  and  was  coenizaot  of  such  faoti,— -held,  that 
the  record  of  such  deed  was  admissible  in  evi- 
dence, notwithstanding  the  apparent  error  In 
the  certificate  of  acknowledgment, 
{Si/ltabu8  by  Green,  V.) 

Commlsslonem'  decision.    Error  from 

district  court,  Shawnee  county;  John 
Gi:thkif;,  Judge. 

n.  C.  Root,  for  plaintiff  in  error.  A.  L. 
Redden  and  H.  H.  Harrt8,tor  defendant  in 
error. 

Grrun,  C.  This  was  an  action  of  eject- 
ment brought  by  Joseph  W.Redden.ln  the 
district  court  of  Shawnee  county,  against 
Joseph  P.  Heil,  to  recover  the  N.  E.  £of 
section  11,  township  13,  of  range  10  E.  The 
court  gave  judgment  in  favor  ut  the  plain- 
tiff for  the  E.  %  ot  the  quarter  section,  and 
awarded  the  W.^  to  the  defendant;  and 
the  case  was  brought  to  this  court  and 
decided,  and  the  opinion  Ih  found  In  38 
Kan.  25&,  16  Pac.  Rep.  743.  This  court 
decided  that  the  tax-deed  which  Heil  held. 


and  under  which  title  was  claimed  to  the 
N.  E.  40  acres  of  the  quarter  Election,  was 
voidable,  for  the  reason  that  the  whole 
quarter  was  assesBed  and  taxed  as  an  en- 
tirety, and  taxes  were  paid  upon  one-half  of 
thelnnd.aud  then  upon  one-half  of  the  resi- 
due, and  theN.E.Xof  theN.  E.  %  was  sold 
by  tlie  county  treasurer  for  the  naiance  of 
the  taxes  unpaid.  When  the  case  was 
again  tried  In  the  district  court.  It  was 
stipulated  that  the  W.  >^  and  the  S.  E.  40 
of  the  quarter  section  belonged  to  Hell, 
which  left  still  in  controversy  the  N.  E. 
of  the  N.  £.  %  of  section  11,  township  13. 
of  range  16.  In  the  last  trial  in  the  court 
below  Judgment  was  rendered  awarding 
this  land  to  Redden,  upon  the  payment  of 
certain  taxes,  and  the  plaintifl  In  error 
again  brings  this  case  here  for  review. 
The  record  discloses  the  same  state  of 
facts  as  to  the  tax  sale  and  deed  for  the 
land  in  question  aa  at  the  former  trial  in 
the  district  court.  The  plaintiff  In  error's 
claim  of  title  la  bastMl  opon  a  tax-deed 
which  has  been  held  to  be  detectlre,  and 
two  years'  possession  under  such  deed. 
The  defendant  in  error  clams  to  be  the 
owner  of  the  patent  title,  which  consists 
of  u  patent  from  the  United  States  to 
George  H.  Caae,  and  a  deed  from  Case  to 
Benjamin  Hoyt.and  a  quitclaim  deed  from 
Hoyt  to  him.  It  seems  to  be  conceded 
that  the  legal  title  to  thlsland  la  in  the  de- 
fendant In  error.  If  the  deed  from  Case  to 
Hoyt  was  properly  received  in  evidence 
upon  the  last  trial  of  this  case.  This  deed 
was  not  In  the  possession  of  the  plaintiff 
below,  and  the  record  was  Introduced, 
which  showed  that  It  was  made  and  exe- 
cuted by  George  H.  Caae,  but,  from  the  rec- 
ord of  the  certificate  of  the  notary  public. 
It  appeared  that  George H.Orane acknowl- 
edged the  execution  of  the  instrument. 
The  deed  was  executed  and  acknowl- 
edged on  the  24th  day  of  December,  1857, 
and  filed  for  record  on  the  9th  day  of  Jan- 
uary. isr>8.  It  was  in  evidence  that  George 
H. Case.  John  Shannon,  the  notary  public, 
and  A.  B.  Batterson,  the  attesting  wit- 
ness, were  dead.  Benjamin  Hoyt,  the 
grantee  in  this  deed,  testified  thiit  he 
formerly  owned  this  land;  that  he  pur- 
chased it  from  George  H.  Case,  who  exe- 
cuted and  acknowledged  the  deed  in  ques- 
tion; that  be  never  bought  but  one  tract 
of  land  from  Case,  and  did  not  know 
George  H.  Crane,  and  never  had  any  deal- 
IngB  with  him ;  and  that  he  waa  present 
when  the  deed  was  executed.  The  only 
question  In  this  case  Is  whether  there  was 
any  evidence  offered  upou  the  part  of  the 
plaintiff  below  to  prove  that  George  H. 
Case  executed  a  d^id  to  Benjamin  Hoyt. 
The  deed  not  bsing  In  the  possession  of  the 
plaintiff  below,  It  was  competrat  for  the 
court  to  receive  the  record  in  evidence. 
This  record  showed  that  the  deed  was 
made  and  executed  by  Geonse  H.  Case, 
hut  It  appeared  from  the  record  of  the 
certificate  of  acknowledgment  that 
George  H.  Crane  acknowledged  its  execu- 
tion before  the  notary  public.  This  ap- 
parent error  in  the  record  Is  explaiued  by 
the  testimuny  of  the  grantee,  who  was 
present  at  the  time  tne  deed  was  executed 
aud  acknowledged.  It  was  doubtless  a 
clerical  error  in  tranBcrlblng  the  original 
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deed.  3Iow,  tbe  evidence  indicated '  qotte 
conHaslvely  that  the  deed  was  not  In  the 
possession  of  the  plalntirr  l)elow.  or  nn- 
tJer  the  control  ot  the  grantee,  Hoyt,  and 
it  WBH  perfectly  competent  to  prove  Its 
execution  by  the  beet  obtainable  evidence, 
which  was  the  testinionj-  ol  the  grantee 
named  In  the  eonveyaoet*,  and  from  bla 
evidence  It  appears  that  this  Instrument 
was  actually  executed  by  George  H.  Case. 
This,  In  our  opinion,  settles  the  question  ot 
:he  execution  of  the  deed,  and  makes  the 
Hcltnowledement  Immaterial.  Railway  Co. 
V.  Houseman,  41  Kan.  800,  21  Pac.  Bep.  284. 
The  position  of  counsel  that  there  was 
so  evidence  that  tbe  deed  was  ever  de- 
livered Is  not  well  taken ;  it  was  recorded, 
^d  that  fact  carries  with  It  the  presunfp- 
'Jon  that  therewas  a  delivery  to  the  gran- 
tee, 1  Devi.  Deeds.  §  293.  The  contention 
ot  counsel  for  plalntitT  in  error  that  parol 
evidencecannot  be  admitted  to  contradict 
what  a  record  Imports,  has  no  appUca- 
tlon  In  tblB  ease.  We  think  it  fair  to  as- 
anme,  under  the  existing  state  of  facta  as 
shown  In  tlite  ease,  that  there  was  simply 
an  eri'or  upon  the  part  of  either  the  no- 
tary or  the  person  recording  the  deed.— 
nothing  more;  and,  the  execution  of  the 
deed  having  been  proven,  it  was  Immate- 
rial what  the  record  of  the  certlRcate  ot 
acknowledgment  was.  In  any  event,  tbe 
gfrantee.  or  any  person  holding  under 
blm,  would  not  be  bound  by  the  errors  of 
a  roister  of  deeds  In  transcribing  an  in- 
strument, and  such  errors  might  be  ex- 
plained. 1  Devi.  Deeds,  §§  086,  687;  Poplin 
V.  Mundell,  27  Kan.  13S;  Lee  v.  Bermlng- 
bam.SO  Kan.  312.1  Pac.  Kep.  73.  Acknowl- 
edging ofncers  and  reglfltera  of  deeds  are 
ministerial  oilfcera;  neither  act  In  a  Judi- 
cial capacity;  any  and  all  mistakes  made 
by  tbem  may  be  explained  and  corrected 
by  proper  proof,  as  readily  as  mistakes 
of  any  other  ministerial  officers.  Rank 
V.  Copeland,  18  Md.  805;  1  Devi.  Deeds,  § 
408.  We  recommend  an  affirmance  of 
the  Judgment. 

Prr  Cpriam.  It  la  so  ordered;  all  the 
Justices  concnrring. 


(45  Kan.  583) 

Dbisber  t.  Gehre  et  ah 
{Supreme  Court  of  Kamas.   March  7,  1801.) 
CosTTEiisios— Waivek  of  Tokt — Res  Adjudicata, 

1,  When  the  plaintiff  io  an  action  has  con- 
verted certain  property  of  tbe  defendant's  to  his 
own  usn,  the  defendant  may  waive  the  tort,  and 
claim  the  value  of  the  property  converted  as  a 
founter-claim.  If  growing  out  of  the  same  trana- 
sction,  or  plead  It  as  a  set-off,  and  recover  on  the 
implied  promise. 

2.  A  judgment  in  an  action  of  forcible  entry 
and  detainer  le  not  a  bar  to  an  after-action  be- 
vwoeu  the  same  parties,  whoreia  the  issue  is  nut 
tbe  right  to  the  Immediate  possession  of  proper^, 
but  tho  valoe  of  property  alleged  to  have  been 
converted. 

{Syllalytu  by  Simpson,  C.) 

CommlsalonerB  decision.  Error  from 
district  cunrt,  Shawnee  county;  John 
GrTHRiE,  Judge. 

F.  G.  tfentig  and  B.  A.AiiatinJoT  plain- 
tiff In  error.  Haien  4k  laenbart,  for  de- 
f«idanta  in  error. 


Simpson,  C.  Delsher  sned  Gehre,  the 
principal,  and  Klauer.  the  surety,  before 
a  justice  of  the  peace,  on  a  written  under- 
taking that  reads  as  follows:  "State  of 
Kansas,  county  of  Shawnee— es. :  Know 
all  men  by  these  presents,  that  we,  Adam 
Gehre,  of  the  county  ol  Shawnee,  state  of 
Kansas,  as  principal,  and  Hermnn  A. 
Klauer,  of  the  same  county  and  state,  as 
surety,  are  held  and  firmly  bound  unto 
J.  R.  Delsber,  of  the  same  county  and 
state,  his  heirs  and  assigns.  Dated  this 
17th  day  ol  January,  A.  U.  1887.  The 
conditions  of  the  above  obligation  are 
such  that,  whereas,  H.  S.  Clark,  a  justice 
of  the  peace  for  the  city  of  Topeka,  Kan- 
sas, Shannee  county,  did  render  a  Judg- 
ment in  tbe  case  of  J.  R.  Deisher  v.  Adam 
Gehre,  decreeing  that  the  possession  of  the 
following  premises,  to-wlt.  S  by  30  feet 
of  ground  In  tbe  south-east  corner  of  lot 
No.  170,  on  Eighth  street  east,  in  the  city 
of  Topeka,  Shawnee  county,  Kansas, 
should  be  delivered  unto  the  said  J.  B. 
Delshur;  and,  whereas,  the  said  Gebre 
has  applied  for  and  obtained  a  writ  of  er- 
ror to  the  district  court  of  Shawnee  coun* 
ty,  Kansas,  in  said  case,  and  a  stay  of  ex> 
ecntlott  therein:  Now,  therefore,  If  the 
above-boundeii  Adam  Gehre  and  his  sure* 
ty  shall  not  commit  or  suffer  to  be  com* 
mitted  any  waste  thereof,  and  shall  pay 
double  the  value  of  the  use  and  occupa- 
tion of  tbe  property  from  date  ot  this  un- 
dertaking until  its  delivery,  and  all  dam- 
ages and  costs  that  may  be  awarded 
against  him  in  case  the  judgment  be  af- 
firmed, then  this  obligation  to  be  in  lull 
force  and  effect;  otherwise  to  be  and  re- 
main null  ond  void.  Date<l  and  signed 
this  17tb  day  of  JanuaiVf  1887.  A.  Gehre. 
Herman  A.  Klaueh.^  The  case  was 
tried  and  verdict  had  before  the  Justice, 
and  an  appeal  taken  to  the  district  court. 
A  jury  was  waived,  and  the  case  tried  by 
the  court,  who  made  the  following  writ- 
ten findings  of  fact  and  conclusions  of 
law: 

Findings  of  fact:  "(1) 'I^liat  the  under- 
taking on  which  this  action  Is  founded 
was  duly  made  and  Hied  in  this  court  Jan- 
uary 17,  1887.  (2)  That  the  petition  In 
error  described  In  plaintlfT's  petition  was 
afhrnied  by  thlscourt  January  27, 1887.  (3) 
That  the  defendant  retained  poHsession 
of  the  premises  In  question  up  to  and  In 
eluding  February  25, 1887.  (4)  That  tlie 
rental  value  of  the  premises,  Including 
land  and  building  thereon,  from  January 
17,  1887,  to  February  25,  1887,  both  days 
Inclusive,  was  flO  per  month  or  for  36 
days,  was  ¥12.00.  (5)  That  tbe  rental 
value  of  the  laud  without  thebullding  was 
f4  per  month.  (6)  That  the  rental  value 
of  the  building  exclusive  of  the  land  was 
f  B  per  month  for  the  sumetlme.  (7)  That 
the  value  of  the  services  of  plaintiff's  at- 
torneys rendered  In  tbe  district  court  in 
connection  with  the  petition  in  error  de- 
scribed In  plaintiff's  petition  was  91.5.00. 
(8)  That  the  plaintiff.  J.  R.  Deisher,  had 
leased  the  ground  described  In  his  peti- 
tion, together  with  other  ground,  from  C. 
K.  Holliday.  for  a  term  of  years,  and  tbat 
Holllday  was  and  Is  the  owner  ol  aald 
ground.  (9)  That  after  plaintiff,  J.  B. 
Deisher,  had  leased  tbe  icronud  from  Hoi- 
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llday,  Delsber  entered  Into  acontract  with 
J.  Heiler,  by  wbich  Deiaber  agreed  to  rent 
tbe  ground  described  In  plaintiff's  peti- 
tion to  Heller  for  four  years,  and  Heller 
was  to  pay  him  (or  the  use  of  the  ground 
$4  per  month,  and  have  the  privilege  of 
putting  up  a  shop  on  said  ground;  and 
Deisher  agreed  to  pay  Heller  for  his  shop 
the  cost  price,  11  he.  Heller,  at  any  time 
wanteil  to  quit  the  buaiDKea  there;  that 
after  Detsber  and  Heller  had  made  this 
contract  the  nmt  was  reduced  by  Delsber 
to  93.50  per  month,  and  when  Heller  aold 
to  Gebre  It  was  agreed  between  the  par- 
ties that  Gehre  was  to  pay  Delsber  the 
original  contract  price;  that  t bey  agreed 
to  mulce  a  written  lease  In  accordance 
with  the  above  facts,  but  It  was  neglect- 
ed, and  never  drawn  Dp.  (10)  Tbat  Hel- 
ler bntlt  a  shop  upon  said  ground  of  the 
value  of  $125,  and,  after  running  a  butcher 
shop  there  for  some  months,  became  sick, 
and  unable  to  continue  Id  the  business; 
that  Heller  then  sold  out  all  bis  Interest 
in  said  building,  tugetberwith  his  butcher 
shop,  to  the  defendant  Adam  Oehre,  and 
Oebre  paid  the  full  value  of  said  building; 
that  Delsber  was  notified  by  H^ler  tbat 
he,  Heller,  had  sold  out  to  Gehre,  and 
Z>elaber  was  satisfied  with  tbe  sale,  but 
said  that  Gehre  must  pay  him  (4  per 
month  tor  the  nse  of  tbe  ground;  that 
Gehre  took  poasessiun  ol  said  bulldlQK. 
and  built  an  addition  thereto  uf  10  feet, 
with  the  knowledge  and  consen  t  of  Delaher, 
who  was  doing  buslnesa  at  tbe  next  door 
to  Gehre.  <11)  Tbat  after  Gehre  bad  been 

doing  business  for  about    mouths, 

and  had  paid  94  per  mouth  for  rent. 
Deisher  notified  him  that  be  must  pay  915 
per  month.  Instead  of  94;  that  on  the 
same  day  that  Delsber  notified  Gehre  that 
be  must  pay  $15  per  month  heaerved  upon 
him  a  30-days  notice  to  quit  the  premises; 
that  Dedsher  did  not  raise  the  rent  (or  the 
purpose  of  having  Gehre  pay  it,  but  for 
the  purpose  ofdriving  him  out;  that  when 
the  month's  rent  became  due.  Gehre  ten- 
dered Delsber  94;  tbat  at  the  end  of  the 
second  month  he  tendered  hlm98  rent. but 
Deisher  refused  to  receive  it,  and  Gebre 
never  did  pay  any  further  rent  fur  the  rea- 
son last  stated.  (12)  That  Delsber  com- 
menced an  action  January  8, 1887,  before 
H.  B.  Clakk,  a  Justice  of  the  peace,  to  re- 
cover possession  of  said  premises  agalust 
Gebre,  for  forcible  entry  and  detainer; 
that  judgment  was  rendered  lor  Deisher  and 
against  Gehre  for  possession  of  said  prem- 
ises January  14,1887,  that  Gehre  attempt- 
ed to  take  the  case  to  the  district  court 
on  error,  but  on  account  of  Irregularity 
In  the  proceedlnga  tbe  Judgment  was  af- 
firmed  January  24,  1887.  (13)  That  dur- 
ing tbe  time  the  case  waa  pending,  and 
after  the  affirmance  uf  tbe  Judgment  in 
the  dlstrictcourt. Gehre deelredaud  offered 
to  remove  thebuilding  from  said  premises, 
but  Deisher  refused  to  let  him  remove  it. 
and  be  wan  prevented  from  so  doing  by 
Delsber;  tliat.  after  the  decision  of  tbe 
casein  the  district  court,  Deisher  took 
forcible  possession  of  said  building,  and  Im- 
mediately opened  a  bu  tcher  shop  in  it  him  • 
self.  (14)  ThatGehrehas  been  deprived  of 
the  use  of  said  building  by  Deisher:  tbat 
Deisher  continued  tu  occupy  said  building 


for  a  short  time,  when  he  sold  said  build- 
ing, and  has  appropriated  the  money  to  his 
own  use.  (16)  Tbat  the  reasonable  value 
of  said  building  daring  all  of  the  time 
since  its  completion  Is  $125,  and  It  was 
worth  that  at  tbe  time  Deisher  tf)ok  pOH- 
aession  thereof;  that  the  material  in  the 
building  tor  tbe  purpose  of  taking  it  off 
tbe  premises  was  of  the  value  of  9^-  (16) 
Tbat  Deisher  has  never  paid  Gebrt;  any- 
thing for  said  building,  and  that  all  of  the 
foregoing  facts  cKcurred  long  prior  to  the 
expiration  of  four  years  from  the  time 
Heller  made  the  contract  with  Deisher. 
(17)  Tbat  Gehre  acted  In  good  (flith  at  the 
time  he  bought  from  Heller,  and  Heller 
acte4l  in  good  faith  at  the  time  he  sold  to 
Gehre,  and  at  tbe  time  Gehre  bought  and 
went  into  posaession  of  said  building  ha 
believed  he  could  stay  there  (or  the  unex- 
pired time  of  tbe  (our  years  under  which 
Heller  was  occupying  It ;  tbat  at  the  time 
Gehre  went  into  said  building  Delsber  re- 
ceived and  treated  him  the  same  as  he  had 
Heller;  and  tbeevldence  In  this  case  shows 
no  excuse  for  Delsber  wanting  Gehre  out, 
except  to  start  a  butcher  shop  In  tbe  same 
building  himaeK.  (18)  That  Delsber  had 
no  talk  with  Gehre,  or  Id  tbe  presence  o( 
Gehre,  prior  to  the  sale  of  Heller  to  Gebre. 
and  that  tbe  conditions  of  the  lease  be- 
tween Deisher  and  Heller  were  not  men- 
tioned by  Delsber  to  Gehre.  nor  by  Heller 
to  Gehre  In  Deieher's  presence.  (19)  That 
an  execution  for  the  possesalon  of  the 
property  and  costs  mentioned  in  the  bond 
sued  upon  In  this  case  waa  Isaued  on  said 
Judgment  by  tbe  Justice  of  the  peace  Feb- 
ruary 25,  1887,  and  placed  in  tbe  hands  of 
tbe  couHtable,  and  that  the  defendant 
Gehre  paid  sHld  costs  to  the  constable, 
but  Tailed  and  neglected  to  give  up  tbe 
key  to  said  premises.  (20)  Tbat  theplaln- 
tift,  Deisher,  purchased  a  new  lock  fur  the 
door  of  said  building,  at  an  expense  of 
91.SS,  to  replace  lock  broken  by  pluintlff 
In  uaaking  en  try  of  thebuilding.  (21)  Tbat 
November  10,  18(=6,  the  plaintiff  served 
upon  tbe  defendant  the  following  notice, 
to-wit:  'A.  Gebre:  You  are  hereby  noti- 
fied to  quit  the  following  premises, to-wit: 
The  east  8  by  SO  feet  of  lot  170  on  Eighth 
avenue  east  in  the  city  of  Topeka,  Kan- 
sas, now  held  by  you  as  my  tenant 
thereof,  thirty  (30)  days  herefrom.  Nov. 
lUth,  18S6.  J.  K.  Dbishbr.'  (22)  Tbat 
December  29,  1886.  the  plaintiff  servea 
upon  the  defendant  the  following  no- 
tice, to-wlt;  'To  A.  Gehre:  You  are 
hereby  notified  and  required  to  forthwith 
leave  the  premises  hereinafter  described, 
to-wit:  The  8  by  30  feet  of  the  south-east 
comer  of  lot  No.  170,  on  East  Eighth  street. 
In  the  city  of  Topeka,  Shawnee  county, 
Kansas,  for  the  pousesslon  of  which  prem- 
ises an  action  Is  about  to  be  brought  by 
me.    Dec.  29tb.  1886.    J.  R.  DElSHnn.'" 

Conclusions  of  law:  "(1)  That  the 
plaintiff.  J.  R.Delsher.lsentitiedto  recover 
from  the  defendant  Adam  Gehre,  on  ac- 
count of  tbe  bond  sued  i...  for  rent,  double 
the  rental  value  of  said  rent  as  described 
in  conclusion  of  fact  No.  4,  to-wit,  924. 
(2)  That,  Inasmuch  as  tbe  actlonfor  forci- 
ble entry  and  detainer  commenced  before 
the  Justice  of  the  peace  by  plaintiff  against 
defendant,  aa  described  In  cunciualon  lit. 
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fast  No.  IS,  did  not  detonnliw  or  twttle 
any  controveny  betweoi  tbe  partlM, 
except  the  right  ot  possemlon,  and  the 
bolldlnK  situated  onealdpremiBefiwasper- 
■onal  property,  the  plalntiR  Is  liable  to 
the  delendant  Adam  Gchre  tor  the  valoe 
of  satd  bulldlDK  standloK  oa  the  premises* 
to-wlt,  f125;  aod  that  the  amount  found 
due  to  plalDtitf  on  account  ot  rent  from 
Adam  Gehre,to-wlt,934,  be  deducted  from 
said  sum  of  f  125,  and  that  the  defendant 
Adam  Gebre  should  have  Judgmeut 
afcalnst  plaintiff  for  the  balance,  to-wlt, 
9101.  (3)  That  the  plalntin  is  not  enti- 
tled to  recover  afcalnet  the  defendant  on 
account  of  attorney's  tee  tor  legal  servlcea 
dcMTlbed  In  conclusion  of  tact  No.  7.  (4) 
That.  Inaamuch  as  tbe  plalntllt  broke  the 
lock  In  making  an  entry  of  the  building, 
he  la  not  ent4lied  to  recover  from  tbe  de- 
lendant  for  the  lock  described  In  conclu- 
•lon  of  tact  No.  20." 

A  motion  lor  a  new  trial  was  made  end 
OTerruled,  and  the  case  Is  properly  here  for 
leTlew 

1.  Theflrat  complaint  made  by  the  plain- 
tiff In  error  Is  that  the  evidence  and  find- 
ing of  tbe  conrt  that  this  plaintiff  In  error 
had  taken  poBsenslonot  a  building  beloi^- 
Ing  to  the  defendant  In  error  and  convert- 
ed tbe  same  to  his  own  use  is  neither  a 
eonnter<lalm  ncr  a  set-off  under  the  Code, 
and  ought  not  to  have  been  proved  or  al- 
lowed ;  that  It  did  notarise  outot  tbocon- 
tract  sued  on,  nor  was  it  connected  with 
the  anhject  ot  the  action,  and  It  was  not 
therefore  a  eonnter-clalm;  and  It  did 
not  arise  out  of  a  contract,  and  It  was 
not  tliertfore  a  set-oll.  Itiaevary-day  law 
that  when  the  properly  of  one  person  is 
taken  posaosslon  of  and  converted  to  the 
nee  of  another  tbe  tort  can  be  waived,  and 
an  action  brought  on  the  implied  promise; 
and  while  we  believe,  in  thlR  particular 
case,  that  the  value  of  the  property  belong- 
ing to  Gehre  Is  a  counter-claim,  he,  relying 
on  the  promise  Implied  by  the  pofuwealon 
and  oae,  might  recover.  If  he  had  brought 
an  independoBt  action;  hence  we  do  not 
deem  this  to  be  a  reversible  error. 

3.  The  next  objection  is  baaed  upon  the 
theory  that  the  judgment  in  the  action  for 
forcible  entry  and  detention  Is  a  final  de- 
termination that  the  plaintiff  In  errorwas 
entitled  to  the  possession  of  the  lot  and 
bolldlnc.  and  that  therefore  all  theevl- 
dcnee  and  findings  of  t^e  court  of  the  dr- 
cumstancee  under  which  the  building  was 

{>laced  opon  tbe  lot  were  Immaterial  and 
rrelevant.  We  do  not  understand  that 
tbe  action  of  forcible  entry  and  detainer  Is 
a  bar  t4>  this  defense  or  counter-claim. 
Section  160  ot  the  Justices'  Code  does  not 
seem  to  contemplatesuch  a  result, and  the 
ease  ot  Walte  v.  Teeters,  36  Kan.  604. 14 
Pae.  Rep.  146,  does  not  seem  to  warrant 
any  such  conclusion. 

$.  Tbe  last  contention  of  the  plaintiff  in 
error  Is  that.  It  the  court  Is  ot  the  opinion 
that  Gohre  coald  waive  the  tort  and  use 
It  aa  a  aet-off  on  the  theory  ot  an  Implied 
contract,  then  the  measure  of  bis  claim 
was  not  tbe  Taloe  of  the  building  where  It 
was.  for  Oehie  had  no  right  to  keep  It 
there,  but  the  value  of  tbe  building  taken 
away,  and  under  tbe  evidence  and  finding 
this  was  $S8b  TfalawUlnotdo.  The  court 
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finds  that  the  building  was  placed  on  the 
lot  by  Heller,  under  contract  with  Dvlsher 
for  four  years;  and  at  the  expiration  of 
that  time,  or  at  any  time  when  Heller 
wanted  to  quit  tbe  businese,  Delnher  was 
to  pay  Heller  the  actual  coat  of  the  bntld- 
Ing.  Gehre,  by  purchase  trum  Heller,  with 
the  acqnleHcence  and  recognition  ot  Del- 
•her.saoeeeded  to  the  rights  of  Heller.  He 
was  entitled  to  the  possession  of  the  un- 
expired term  ot  Heller,  over  three  years, 
and  actual  cost.  Delsher  would  not  let 
Gebre  removethe  building.  It  was  not  re- 
moved. It  remained  in  the  possesalon  of 
Pelsher,  and  waa  in  his  daily  use;  and 
Gehre  was  entitled  to  Its  value  as  It  stood 
on  the  lot  at  the  time  of  trial. 

4.  Tbe  plaintiff  In  error  was  not  entitled 
to  recover  the  value  ot  the  services  of  his 
attorney  In  the  trial  of  the  forcible  entry 
and  detainer,  either  In  the  Justice's  or  the 
district  court.  It  is  not  so  nominated  In 
the  bond,  and  we  are  not  cited  to  any  au- 
thority allowing  tt.  Believing  that  sub- 
stantial Justice  has  been  done  on  the  facts 
presented  In  the  reeofd,  we  recommend  an 
aflSrmance  of  the  Judgment. 

PfER  Cdriah.  It  la  ao  OTdand;  all  the 
Jostlcea  cottcnrrlag. 


(46  KaD.  678) 

PiERcn     Home  Ins.  Co.  or  New  Toms. 
(SuprwM  Court     Kan«a*.   Uardi  7, 18(0.) 
Ininujraa  PaaMimu— Mistaxx  nr  Fouox— Lu- 

BIUTIKB. 

An  applicant  for  insoranoe  sod  an  Inaor- 
BQce  oompaoy  entered  into  aa  BRreement  for  the 
insaraace  against  fire  and  llghtalag  of  several 
articles  of  property.  The  application  for  the  In- 
surance waa  dratvn  m  by  an  agent  of  tiie  oom* 
pany,  and  signed  by  tke  applicant;  bat,  through 
a  mutoal  mistake  of  the  parties,  souie  u  the  ar- 
tlolea  to  be  Insured  were  omlttecL  The  applicant 
gave  two  promissory  notes  to  pay  for  ttw  Insur- 
ance;  but  through  a  lika  mistalra  the  amounts  of 
the  notes  were  made  suiBoient  only  to  pay  for  the 
insaranoe  of  the  artlulw  actually  Included  In  the 
arollcatlon,  uid  not  soflkilent  to  pay  for  the  In- 
Boranoe  ot  all  the  artklea.  Afterwards  an  Insur- 
anoe  poller  waa  issued  In  exact  aooordance  with 
tbe  terms  of  the  appIIoatiiHi,  and  several  weeks 
thereafter  it  was  tendered  to  the  applloant,  who 
refused  to  receive  Uie  same,  upon  the  ground  that 
the  aforesaid  omitted  articles  were  omitted  from 
the  policy.  The  agent  offered  to  Issue  a  new  and 
separate  policy  for  thoae  omitted  articles,  or  to 
insert  them  in  the  policy  already  taaned;  bm  tba 
appUcaat  refnaed,  and  tiie  agent  retained  tbe 
polity.  The  applicant,  however,  never  demand- 
ed or  asked  for  a  return  ot  his  notes,  or  for  a  re- 
scission of  the  ctmtraet.  Afterwards  the  notes 
became  due,  and  the  insaranoe  company  sued  the 
applicant  thereoa.  JBeldi  that  the  actloa  aiay 
be  maintained. 
CSyUohtu  by  Aa  Court) 

Error  fcvm  district  court.  Clay  eou^; 
E.  HUTCBINSOM,  Judge. 

C  M.  Aatbonjr,  for  plalntllt  In  error.  F. 
S.  JOmwtff  for  ddendant  In  error. 

Valentinb,  J.  This  was  an  action 
brought  In  tbe  district  court  ot  Clay  coun- 
ty by  the  Home  Insurance  Company  of 
New  Tork  against  O.  C.  Pierce,  on  two 
promlssorr  notes,  each  for  940.  Tbe  ease 
was  tried  before  the  conrt  wltboot  a  Jary» 
and  the  court  found  In  favor  ot  tbe  plain- 
tiff, and  against  the  defendant*  and  rm- 


Digitized  by  Google 


FAGIFIO  BEFORTEB,  Vol.  26. 


(Kan. 


flered  Judgment  accordingly;  and  the  de- 
tendant,  as  plaintlR  In  error,  brings  the 
case  to  this  court  for  review.  Tbe  facts 
of  the  case  appear  to  be  substantially  as 
follows:  On  July  1. 18S6.  tbe  defendant. 
E^eree,  agreed  with  an  agent  ot  the  Insur- 
ance company  thatTarlous  articles  of  per- 
«ona1  property  and  real  estate  should  be 
Insured  against  loss  by  reason  of  cyclones, 
winds,  and  tornadoes,  and  that  the  same 
property,  and  also  a  windmill,  pump, 
grinder,  and  fixtures  thereto,  should  be  In- 
sured against  loss  by  reason  of  fire  and 
lightning.  They  also  agreed  npon  a  rate 
as  to  the  coat  uf  the  Insurance,  and  that 
such  costs  shoald  be  Included  In  two 
promissory  notes.  Thuy  attempted  to 
draw  up  the  pai>er8  in  accordance  with 
this  agreement,  but  In  some  particu- 
lars they  failed,  as  hereafter  stated.  Two 
applications  tor  the  Insurance  were  drawn 
up  by  the  agent  of  the  company  for  the 
defendant  to  sign.  One  was  for  the  said 
Insurance  against  loss  by  reason  of  cy- 
clones, winds,  and  tomadoee,  and  tbe 
other  was  for  tbe  Insurance  against  loss 
by  retuinn  of  fire  and  lightning.  Tbe  first 
one  was  drawn  strictly  in  accordance 
with  the  agreement ;  but  the  other, 
through  a  mutual  mistake  ot  the  parties, 
did  not  inclade  tbe  aforesaid  windmill, 
pump,  grinder,  and  fixtures.  It  was  per- 
fectly right  In  all  other  respects.  Tbe 
windmill,  pump,  grinder,  and  fixtures 
vere  ralued  at  $200.  The  notes  sued  on 
•fere  given  for  the  Insurance  of  the  afore- 
naid  property.  They  were  Intended  to  be 
iTlven  for  the  insuranceot  all  the  property, 
but  In  fact  they  were  given  tor  an  amount 
which  the  value  ot  the  property  actually 
included  In  the  foregoing  applicatlonB 
would  reqnlre,  and  not  tor  what  the 
whole  of  the  property  would  require. 
They  were  thereforeglven  for  too  small  an 
amount.  They  were  in  fact  given  as 
though  this  omitted  property  had  not 
tieen  intended  to  be  Insured  at  all.  Tbia 
mistake  arose  from  the  former  mlatake  ot 
tbe  parties  In  not  Including  the  windmill, 
pump,  grinder,  and  fixtures  in  the  applica- 
tion for  tbe  insurance  against  fire  and 
lightning.  Both  the  applications  were 
properly  signed  by  the  defendant,  and  be- 
came, In  form,  hla  appHcatlona  tor  Insur- 
ance; and  they  were  then  aent  to  the  In- 
surance company,  which  Issued  to  him  In- 
•luranee  policies  thereon,  precisely  In  ac- 
cordance with  the  terms  of  the  applica- 
tions. These  policies  were  then  sent  by 
the  Insurance  company  to  their  agent  at 
Clay  Center.  Afterwards  euch  agent  ten- 
dered these  policies  to  the  defendant,  but 
he  refused  to  accept  them  upon  tbe 
ground  of  tbe  aforesaid  omission  of  tbe 
windmill,  pump,  grinder,  and  fixtures 
from  the  fire  and  lightning  Insurance  poli- 
cy. Tbe  agent  told  him  that  another  and 
a  separate  policy  tor  this  omitted  proper- 
ty could  be  issued,  or  that  tbe  property 
conld  be  Inserted  In  the  policy  already  Is- 
aned ;  bat  the  defendant  atlll  refused  to  ac- 
cept either  of  the  policies,  or  to  adjust  the 
dlfllculty  In  any  other  manner;  and  the 
agent  retained  the  policies.  This  refusal 
on  the  part  ot  the  defendant  to  accept  the 
poltclea  or  to  adjust  tbe  difilcultlee  was 
■everal  weeka  after  the  appUcatlona  and 


notes  wore  signed  and  execnted  by  the  de- 
fendant. Afterwards  the  notee  became 
due,  and  the  Insurance  company  com- 
menced this  present  action  thereon,  with 
tbe  result  aforesaid.  It  Is  also  admitted 
aa  facta  In  the  case  that  tbe  defendant 
never  demanded  or  asked  tor  a  return  of 
his  notee,  or  for  a  reeclsalon  of  the  con- 
tract. Of  course  the  parties  might,  when 
they  discovered  the  irregularities  in  the 
aforesaid  application  for  Insurance,  and  In 
the  insurauce  policy,  and  In  the  promis- 
sory notes,  have  waived  such  Irregulari- 
ties, and  by  such  waiver  have  made  all 
the  Inatnimenta  aa  executed  valid  and 
binding.  Or  tb«y  might  have  rectified  tbe 
mistakes  made  In  the  Instruments  either 
by  making  new  ones  or  correcting  tbe  old 
ones.  Tbe  Insurance  company  was  wlll< 
Ing  to  waive  all  Irregularities  or  to  cor- 
rect tbe  former  mistakes  by  Issuing  a  new 
policy,  or  by  correcting  tbe  old  one;  bat 
tbe  defendant  objected,  and  nothing  waa 
done.  Probably,  also,  either  party  bad  a 
right  to  have  the  notes,  application,  and 
policy  reformed  In  equity  so  as  to  make 
them  con-eepond  precisely  with  the  origi- 
nal agreement.  Certainly  tbe  defendant 
had  such  a  right.  In  11  Araer.  &  Eng.  Enc. 
Law,  846,  the  following  language  is  used: 
"A  policy  which  does  not  conform  to  the 
agreement  of  tbe  parties,  whether  by 
fraud  or  mistake,  may  be  reformed  In 
equity,  and  damages  for  a  loss  decreed  In 
the  same  case.  But  such  non-conform- 
ance must  be  conclusively  proved,  and  tbe 
mistake  mnat  be  either  mutual,  or  made 
by  one  byreaaon  of  the  fraud  of  the  oth- 
er." In  wood  on  Fire  Insurance  (section 
479)  the  following  language  Is  used : 
"  Where  the  terms  of  the  con  tract  are  plain 
and  distinct,  and  tbe  actual  Intention  of 
the  Insurer  and  Insured  ta  not  doubtful,  a 
policy  issued  either  by  fraud  or  mistake, 
that  does  not  comply  with  the  terms  of 
the  order  therefor,  or  embody  tbe  real  in- 
tention of  tbe  parties  thereto,  may  be  re- 
formed In  equity,  or  In  those  states  whem 
the  court  la  permitted  to  exercise  the  func- 
tions of  acourtof  law  and  equity, /nstaot- 
er,  npon  trial."  In  the  present  case  the 
defendant  had  the  benefit  of  the  insurance 
ot  all  his  property  which  he  desired  to 
bare  Insured.  Inclodlng  tbe  omitted  prop- 
erty, for  several  weeka  before  the  mistake 
was  discovered;  and  therefore  could  have 
recovered  tor  any  loss  from  fire  or  light- 
ning which  might  have  occurred  during 
those  several  weeks.  And  as  he  never 
asked  to  hare  the  contract  rescinded,  and 
as  It  never  was  In  tact  rescinded,  he  really 
continued  to  have  the  benefit  of  such  In- 
aorance,  and  could  have  recovered  tor  any 
8Dch  losa  which  might  have  occurred  at 
ony  time  either  before  or  after  the  discov- 
ery of  the  mistake.  Before  any  loss  oc- 
curred he  could,  by  a  suit  In  equity,  have 
had  the  policy  reformed  so  as  to  make  it 
Include  tbe  omitted  property;  and  after 
loss.  It  any  had  occurred,  heeoold,  accord- 
ing to  the  autfaorltlea  above  cited,  have 
bad  the  policy  retormed,  It  It  needed  any 
reformation,  and  have  recovered  tor  his 
loss  In  the  same  action.  It  these  views 
are  correct,  and  we  think  they  are,  then  It 
follows  that  the  notes  were  not  given 
without  consideration,  that  no  failure  of 
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eonildersUon  exlBtWl  In  tbecaw,  and  that 
tbe  plaintiff  bad  the  ri^bt  to  recover  on 
the  notes,  as  the  court  below  found.  The 
judfcnient  of  the  court  beluw  wilt  there- 
fore be  affirmed.  AU  the  Justices  concar- 
riag. 

(tf  Ku.  «W)  — 

Olotbb  ▼.  IiAWLSB  et  al. 
(iSuprmnt  Court  ^  XaauoB.  ICaroh  7, 18U.) 
BxooiD  OS  Appul. 
Where  the  record  broaght  to  the  supreme 
court  does  not  show  that  it  contains  all  the  evi- 
dence upon  which  tbe  findings  and  judgmenb  are 
based,  it  cannot  be  said  that  thuy  are  withont 
sQfllclent  anpport. 
(.Syliabua  try  the  Cowl) 

Error  from  district  court,  Neosbo  coun- 
ty; L.  Stillwbll.,  Judge. 

I?.  A.  B&rber,  for  pluiiitttT  In  error,  O. 
A,  Amoa,  for  defendants  in  error. 

Johnston,  J.  Tbe  plaintiff  recovered 
Jadfcment  against  tbe  defendants  In  the 
district  court  of  Neosbo  county  for  9241.- 
07,  but,  not  being  satisfied  wltb  tbe 
amount  of  tbe  recovery,  be  brings  tbe  cose 
here,  and  asks  a  reversal.  The  case  was 
tried  withont  a  Jury,  and  the  court  made 
special  findings  of  fact,  and  the  only  com- 
plaint now  made  is  that  the  findinf^s  anil 
judgment  are  not  sustained  by  the  evi- 
dence. It  Is  perhaps  unfortunate  for  tbe 
plaintiff  that  there  to  no  statement  in  the 
case  madetbat  It  contains  all  the  evidence 
onered  on  the  trial.  There  Is  a  statement 
to  that  effect  in  the  certificate  attached  to 
the  case  made,  but  this  statement  Is  with- 
out any  force.  Eddy  v.  Weaver,  87  Kan. 
&4U,  L5  Pae.  Rep.  482;  Hill  T.Bank.42  Kan. 
S6t,  22  Pttc  Rep.  324.  As  the  record 
brought  here  does  not  show  that  it  em- 
braces all  the  evidence  upon  which  the 
llndtngs  and  judgment  were  baepd,  we 
cannot  say  that  they  are  without  suffi- 
cient support.  Judgment  affirmed.  All 
the  Justices  concurring. 


(4S  Ksn.  «U) 


EMSieH  T.  Ehbion. 


(Agmme  OMirt  of  JECbfuot.   Marob  T,  1891.) 
DivoBcs— AmoAViT— Rbsidritob  or  Dbpbndant. 

The  affldavit  required  to  be  made  and  filed 
by  idaintlfl  in  a  divorce  proceeding,  under  sec- 
tbm  MO  of  the  Civil  Code,  stating  that  the  resi- 
danee  tA  the  defendant  Is  oaknowa  and  cannot  be 
aaoertained  by  any  means  within  the  emitrol  of 
plaintiff,  forms  no  part  of  tbe  constructive  serv- 
ice, bnt  Is  only  intended  as  evidence  teodlD^  to 
show  that  dna  service  has  been  made:  and  suofa 
allldavit  need  not  be  made  and  filed  within  three 
days  after  the  first  publication  notice  Is  made. 
Lu^mer  v.  Kmyle,  48  Kan.  ^  98  Fao.  Bep.  487. 
(Si^Iobiw  bv  Ae  Obwt) 

Error  from  district  court,  Johnson  conn- 
ty ;  J.  P>  Hinduan,  Jndge. 

A.  Smith  Dereantty,  for  plaintiff  In  error. 
Jfobn  T.  Ltttle,  for  delmdant  In  loror. 

Johnston,  J.  On  August  16, 1886,  Daniel 
Ensign  instituted  an  action  in  the  district 
court  uf  Johnson  county  against  Caroline 
C.  Ensign,  his  wife,  to  obtain  a  divorce, 
the  custody  of  their  child,  and  tu  have  cer- 
tain property  decreed  to  him.  Fur  the 
purpose  ol  making  service  by  publication, 
and  on  tbe  same  day  that  the  petition 


was  filed,  Daniel  Ensign  filed  his  affidavit, 

setting  forth  that  so-vlce  of  summons 

could  not  be  had  upon  the  defendant 
within  the  county  of  Johnson  or  the  state 
of  Kansas.  Ue  then  proceeded  to  make 
service  by  publication  In  a  newspaper, 
and  by  tbe  terms  of  tbe  notice,  which  was 
duly  published,  the  defendant  was  re- 
quired  to  answer  the  itetitlon  on  October 
6, 1886.  No  copy  of  tbe  petition  nor  of  ttat, 
publication  notice  was  sent  to  the  defend- 
ant at  her  place  of  residence  within  three 
days  alter  the  first  pabllcation  of  the  no- 
tice was  made.  No  attempt  was  made  to 
take  a  deci'ee  at  the  January  term,  1887, 
of  tbe  district  court;  hut  on  January 
24tb  tbe  plaintiff  below  filed  another  affi- 
davit, in  which  be  stated  that  at  the  com* 
roencement  of  the  action  he  had  no  knowl- 
edge of  the  post-office  address  of  his  wife, 
or  <if  her  whereabouts. and  bad  no  knowl- 
edge of  her  post-office  address  or  residence 
within  three  days  after  tbe  first  publica- 
tion of  notice,  and  that  he  could  not  as- 
certain her  post-offlce  address  by  any 
means  within  bis  control,  and  that  fnv 
three  months  aftor  tbe  first  pnbllcatloL: 
was  made  he  did  not  know  and  could  not 
ascertain  thn  post-office  address  of  the  de< 
fendant  by  any  means  within  his  control; 
and  for  these  reasons  be  could  not  send  a 
copy  of  tbe  petition  and  notice  to  her.  On 
February  17,  1887,  be  sent  a  copy  of  tbe 
petition  and  publication  notice,  addressed 
to  her  at  Seattle,  Wash.  T, ;  bnt  the  letter 
containing  them  was  not  called  for  at  the 
Seattle  office,  and  was  retarned  to  the 
sender  on  March  6.1887.  At  the  May  term, 
1887,  the  cause  was  tried,  and  a  decree  of 
divorce  granted;  no  appearance  being 
made  by  or  on  behalf  of  tbe  defendapt. 
On  May  14, 1888,  Caroline  C.  Ensign  ap- 
peared and  moved  tbe  court  to  vacate  the 
Judgment  and  decree,  on  the  ground  that 
It  had  been  rendered  without  jurisdiction 
of  tbe  person  of  tbe  defendant.  It  was 
contended  that,  as  tbe  plaintiff  bad  not 
IncIOBed  In  an  envelope  addressed  to  the 
defendant  a  cup;  of  the  petition  and  of 
the  pabllcation  notice  within  three  days 
after  the  first  publication  was  made,  no 
Jnrisdiction  could  be  acquired,  unless  an 
affidavit  had  been  made  and  filed  within 
three  days  after  the  first  publication  was 
made  that  her  residence  was  unknown  to 
blm,  and  could  not  be  ascertained  by  any 
means  within  bis  control.  The  court  de> 
nied  the  motion,  and  this  ruling  Is  as- 
signed for  error.  No  error  was  com- 
mitted. It  Is  true,  as  contended,  that  tbe 
Bending  of  a  copy  of  the  petition  and  of 
the  publication  notice,  addressed  to  tbe 
defendant  at  ber  place  of  residence,  within 
three  days  after  the  first  publication  was 
made.  Is  a  part  of  tbe  service,  where  tbe 
residence  is  known,  (Lewis  v.  Lewis.  16 
Kan.  181;)  but  such  copies  cannot  be 
mailed  to  tbe  defendant  wh^re  bar  place 
of  residence  Is  unknown ;  and  the  tanking 
and  filing  of  an  affidavit  that  such  resi- 
dence is  unknown,  and  cannot  be  ascer- 
tained by  any  means  within  the  control  of 
the  plaintiff,  is  no  part  of  the  service,  and 
ft  Is  not  essential  that  It  shall  be  made 
and  filed  within  three  days  after  the  fii-st 
publication  Is  made.  This  affidavit  sim- 
ply tumisbes  proof  to  the  court  that  the 
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reqalrnneBtt  oi  the  Btatate  bave  been 
compiled  with  so  far  as  possible,  and  It 

mast  be  made  and  filed  before  a  JndKnient 
ol  divorce  (■an  be  granted.  This  question 
was  directly  detPi-mlned  In  the  recent  case 
ol  Larimer  v.  Knoyle,  4S  Kan.  R88,  28  Pac. 
Rep.  487,  and  the  conclusion  there  reached 
Buatalns  the  dedslon  of  the  dlstrtet  conrt 
In  this  case.  FollowinK  the  mlluK  In  that 
case,  we  will  affirm  the  Indgment  In  this. 
All  the  jnstices  eoncnrrlnjc. 

<46  Kan.  606)   

Gale  Sulkt  Harbow  Manuf'o  Co.  t. 
Stark, 

ifiuprtme  Court  of  KanaoM.  aCarch  7, 1891.) 
AonoM  CM  KoTB  —  Dsrsxass—  Bbkack  or  Was- 

UiTTT— BsiClUIOir  <W  COKTRAOT. 
The  plsintlff  sued  on  a  promiasory  note, 
whlcb  at  the  end  thereof,  and  Immediately  be- 
lore  the  lisnstare,  oontained  the  following  words, 
to- wit:  "No  pronuM  or  oontraot  outside  of  this 
note  will  he  reoognlxed. "  Ttie  defendant  an- 
swered, aetting  up,  In  aubstance,  that  thn  note 
was  given  for  a  certain  farming  implement  sold 
by  the  plaintiff  to  the  del^endant  which  was  war- 
ranted xtj  the  vendor  to  be  sufQcieat  for  a  partic- 
ular purpose,  bnt  which  was  not  sufficient  for 
soeh  purpose,  and  was  wholly  InsuOlcient,  and 
that  tbe  defendant  offered  to  return  the  Imple- 
ment, and  resdoded  the  contract.  HtHA,  that 
such  a  defense  may  he  made;  that  tbe  alleged 
warranty  may  be  showQ  notwithstanding  the 
{foresaid  words  In  the  promissory  note;  that  aa 
llie  Implement  sold  was  essentlsUy  different  from 
what  It  was  wsmmted  to  be,  sod  would  not  an- 
swer the  purpose  for  whioh  it  was  warranted,  It 
may  be  returned,  and  tbe  contract  rescinded;  and 
that  the  evidence  introdooed  on  the  trial  was 
Bofflolent  to  sustain  the  verdiot  of  the  jury  in 
fsvor  of  tbe  defendant 

(SvOobiu  by  the  Court.) 

Error  from  district  court,  Greenwood 
county;  A.  L.  L.  Hamilton,  Judge. 

This  was  an  action  brought  before  a 
justice  of  tbe  peace  ut  Given  wood  county 
on  March  18, 1887.  by  tbe  Gale  Sulky  Har- 
row Manufacturing  Company  ai;ainst 
Isaac  Stark,  for  the  recovery  ol  SH5  and 
Interest,  on  the  following  promissory  note, 
to-wit:  "fftS.OO.  Greenwood  Co., State  of 
Kansas,  August  7tb.  1885.  On  or  b(4ore 
the  first  day  of  October,  1886, 1  promise  to 
pay  Gale  Sulky  Harrow  Manufacturing 
Company  or  order  sixty-five  dollars  at 
Eureka  Bank,  of  Eureka,  Kansas,  value 
received.  If  paid  at  maturity,  interest  at 
ten  per  crat.  from  August  let,  1886;  but  If 
not  paid  when  dae,  biterest  at  10  per  cent, 
per  annum  from  date  until  nald.  No 
promise  or  contract  outside  of  this  note 
will  be  recoKniied.  Isaac  Stark."  The 
defendant  answered,  setting  forth,  in  sub- 
stance, that  tbe  note  was  given  fur  a  Gate 
sulky  harrow  and  seeder*  sold  by  the 
plaintiff  to  tbe  defendant,  and  warranted 
to  do  good  work,  which  warranty  the  de- 
fendant relied  on ;  that  the  implement  was 
not  as  warranted,  and  that  there  was  a 
breach  ol  the  warranty;  that  the  defend- 
ant rescinded  tbe  contract,  and  offered  to 
return  the  implement;  and  that  hs  was 
damaged  In  tbe  snm  of  $100.  Tbe  plaintiff 
replied  by  filing  a  general  denial.  By  con- 
sent of  the  parties,  the  case  was  certified 
to  the  diHtrict  court,  where  on  January 
24,  ISNS.  it  was  tried  before  the  court  and 
a  jury,  and  the  Jury  rendere<l  the  following 
verdict,  and  made  the  folluwlug  findings. 


to-wlt:  Verdict:  *We,  the  Jury  In  th« 
aboveentttled  eaase,  do,  upon  our  oaths, 
find  for  the  defendant. "  Findlnfts:  "(l) 
Was  the  note  sued  on  this  action  given  In 
payment  for  a  Gale  sulky  barrow  and 
seeder  sold  by  plaintiff,  through  Its  agent, 
to  defendant?  Yes.  (2)  Was  said  lmple< 
ment  sold  with  a  warranty?  Yes.  (8)  If 
said  Implement  was  sold  with  a  warranty, 
was  the  warranty  oral  or  in  writing? 
Oral.  (4)  Was  tbe  warranty  given  by  an 
agentof  plaintiff?  Yes;  by  agent  orsalea- 
man.  (5)  Was  tbe  agent  of  plaintiff  au- 
thorised to  give  a  warranty?  We  don't 
know.  (6)  Was  pliUntin  Informed  that 
Its  agent  bad  sold  tbe  Implement  with  a 
warranty?  Yes;  un  or  about  October  4, 
18S6.  (7)  What  language  did  plaintiff's 
agent  use  In  giving  the  warranty?  If  the 
jury  cannot  give  tbe  exact  language  nsed, 
give  the  substance.  '  Warranted  to  sow 
from  one  to  four  bushels  of  seed  per  acre. 
Could  not  be  cboked  oat.'  (H)  Did  de- 
fendant see  the  implement  before  he  por^ 
chased  It,  and,  It  ao,  what  examination 
did  he  make  uf  it?  Yes;  as  exhibited  by 
agent  or  salesman  on  road.  (9)  Did  the 
Implement  comply  with  the  warranty  7  If 
not, in  what  respect  did  Itfall?  No;  talledi 
to  HOW  the  required  amount  of  seed,  and 
would  choke  out.  (10)  Was  there  any  de* 
feet  In  the  Implement  at  the  time  It  was 
delivered  todefeudant?  Yes.  (11)  Iftbers 
was  any  defect  In  Implement  or  In  Its  con- 
struction at  the  time  U  was  delivered  to 
defendant,  whatwasthatdetect?  It  failed 
to  work  as  warranted,  f  12)  If  the  Iinple* 
ment  sold  to  defendant  did  not  do  good 
work,  was  It  tbe  fault  of  tbe  Implement, 
or  was  it  tbe  fault  of  the  person  using  It? 
It  was  tbe  fault  of  the  Implement.  (13)  If 
tbe  implement  did  not  comply  with  tbe 
warranty,  when  did  defendant  first  dis- 
cover that  fact?  In  spring  of  1886.  (14) 
Did  the  defendant  return,  or  offer  to  re* 
turn,  the  implement?  Yes.  (15)  If  de> 
tendant  offend  to  return  the  Implement, 
state  when,  and  to  what  person,  he  made 
the  offer?  To  H.  A.  Dales,  about  October 
4, 1886.  (16)  What  language  did  defend- 
ant use  in  offering  to  return  the  Imple* 
ment?  If  tbe  Jury  cannot  give  exact  lan- 
guage, f^ve  substance  of  language  used. 
'  I  will  give  you  thirty-five  dollars  and  the 
machine  as  a  compromise,  rather  than  to 
go  into  a  IflWBuit.*  (17)  What  authority 
had  tbe  Eureka  Bank  or  Its  employes 
from  plaintiff?  As  collecting  agents.  fl8) 
Where  did  defendant  keep  the  Implement, 
and  what  care  did  he  take  of  It  during  the 
time  It  was  in  bia  poBsession?  Outdoors, 
by  his  granary  or  stable.  The  same  care 
he  gave  bis  other  farming  Implements. 
(19)  If  the  defendant  at  any  time  offered 
to  return  the  Implement  to  plaintiff.  In 
what  condition  was  the  implement  at 
that  time?  About  the  same  as  when  re* 
ceived, except  tbe  wear  (20)  Was  the  Im- 
plement ever  at  any  time  returned  to  and 
received  by  plaintiff?  No.  (21)  If  the  de- 
fendant  Qt  any  time  offered,  through  tbe 
Eureka  Bank,  to  return  implement  to 
plaintiff,  the]nry  may  state  whether  such 
offer  was  made  by  way  ut  compromise. 
State  the  terms  of  the  offer.  Yes;  to  a  void 
lawsuit."  Upon  this  verdict  and  these 
findings  the  court  rendered  Judgment  in 
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favor  ot  the  defendant,  and  against  tbe 
plaintiff,  for  costs;  and  the  plaintiff,  as 
plaintiff  In  error,  brings  the  case  to  this 
court  for  review. 

Jones  A  Sebalts  and  C.  W.  Sbian,  for 
plaintiff  In  error.  If.  fiL  JlariZo,  for  dtf end- 
ant  In  error. 

VALKNTiNBtJ.,  {after Btattn/T  tbe fscts  aa 
Mhove.)  In  this  action  we  thlnlc  the  de- 
tendant  had  the  lifcbt  to  prove  a  parol 
warranty  of  the  sufSrlency  of  tbe  imple- 
ment purchased  for  tbe  purpose  for  which 
It  was  purchased,  notwithstandloR  the 
woniB  contained  in  the  instrument  sued 
on,  to*wlt :  "  No  promise  or  contract  out- 
ride of  this  note  will  be  recogrniied.  Isaao 
Stark."  fTpon  the  face  of  the  note  It 
voald  seem  thnt  Starb,  the  promisor,  the 
one  wbo  sifted  tbe  note,  wotiJd  be  the 
person  whu  would  not  recognize  any  oth- 
er promise  or  contractuutslde  of  tbe  note. 
See.  also,  Thompsun  v.  Manufacturlns 
Co.,  29  Kan.  476.  We  think  there  was  also 
sufficient  evidence  from  which  the  Jury 
might  find  a  warranty.  Tbe  implement 
was  sold,  however,  by  an  agent  of  the 
plalntirr;  bnt  as  such  agent  had  the  entire 
control  of  the  property,  and  assumed  to 
bare  tbe  right  to  make  tbe  warranty, 
and  as  the  defendant  had  no  notice  to  the 
contrary,  and  as  a  warranty,  at  least  to 
tbe  extent  <A  the  price  of  the  propertar, 
would  seem  to  be  within  the  scope  of  t&e 
agent's  authority,  and  as  the  company 
afterwards  accepted  the  fruits  of  the 
agent's  sale,  we  would  thlnlc  that  the  facta 
would  authorize  a  holding  that  the  agent 
did  have  Bufficient  authority  to  make  the 
warranty.  We  also  think  that  tbe  defend- 
ant had  a  right  to  prove  a  rescission  of 
the  contract  of  purchase  and  sale,  and 
his  offer  to  return  the  proi>erty  to  tbe 
plaintiff.  Upon  this  qnestiun  there  Is  a 
conflict  of  authority.  Some  courts  hold 
that  where  the  title  to  tbe  property  has 
passed  tu  the  vendee,  and  no  fraud  can  be 
shown  on  the  part  of  the  vendor,  but  only 
a  breach  of  tlie  warranty,  the  vendee  can- 
not rescind  the  contract;  but  other  courto 
bold  otherwise,  and  this  court  seemingly 
holds  otherwise.  Weybrlck  v.  Harris,  8t 
Kan.  92. 1  Pac.  Rep.  271.  In  the  case  Just 
cited  it  Is  held  that  the  vendee  has  one  of 
two  remedies:  First,  he  may  return  the 
property  and  rescind  the  contract;  or, 
secood,  be  may  affirm  the  contract,  and 
sue  for  damages  for  the  breacb  of  tbe  war- 
ranty. In  S  Araer.  ft  Eng.  Enc.  Law,  92&- 
832,  the  following  language  Is  used:  "A 
eontraet  may  be  rescinded  when  the  enter- 
ing into  the  same  bos  been  induced  by  a 
false  representation,  fraudulent  or  other- 
wise, made  by  a  party  thereto,  provided 
•neb  repreaentation  be  one  of  fact,  (this 
rule  does  not  apply  to  cases  of  actnaJ 
fraud,)  as  distinguished  from  dtb'>r  mat- 
ter of  law  or  mere  opinion  or  intention ; 
that  it  be  such  as  to  induce  the  contract ; 
and  that  It  be  made  as  part  of  the  same 
transaction.  Such  a  contract,  however, 
la  voidable,  and  not  void,  and  cannot  be 
reaclnded '  U  the  parties  cannot  be  put  la 
wtata  900. nor  after  third  persons  bare  for 
value  Mcqnlred  rights  thereunder;  and  the 
reaelMdonmnst  take  place  wlthlna  reason- 
abto  tunt,  notlcs  ot  tbe  eleetlon  to  reeelnd 
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having  been  communicated  to  ttie  other 
party,  though  this  may  be  done  by  bring- 
ing suit  to  have  the  contract  set  aside. 
Otherwise  tbe  right  of  rescission  will  be 
considered  waived  by  acquiescence. "  We 
think  this  Is  a  correct  statement  ol  tbe 
law,  although  there  are  some  authorities 
to  the  contrary.  See  1  Benj.  Sales,  (4  Cor- 
bln's  Amer.  Ed.)  5S  623-636,  and  especially 
sections  628-634.  It  Is  not  necessary  In  tills 
case  that  we  should  bold  that  In  all  cases 
of  a  breach  of  warranty  In  tbe  sale  of 
persona]  property  the  vendee  may  re- 
turn, or  offer  to  return,  the  property,  and 
rescind  the  contract;  but  we  think  that 
such  is  tbe  rule  for  cases  like  the  present, 
where  the  property  purchased  and  re> 
celved  Is  snbstantluly  different  from  what 
It  was  warranted  to  be,  and  will  not  an- 
swer the  purpose  for  which  It  was  war- 
ranted. It  must  also  be  remembered  that 
In  tbe  present  case  nothing  bad  been  paid 
for  tbe  property  when  the  contract  was 
rescinded,  but  only  a  promissory  note  had 
been  given  for  the  purchase  price  thereof. 
Of  course,  an  otter  to  return  the  proper^, 
where  the  offer  Is  refused,  answers  the 
same  purpose  as  an  actual  return,  provid- 
ed that  tbe  property  is  retained  for  the 
benefit  of  tbe  vendor  whenever  the  vendor 
may  cboose  to  receive  It.  In  this  case  tbe 
venaee  offered  to  return  tbe  property,  and 
then  kept  It  for  tbe  plaintiff,  and  at  ell 
times  be  kept  It  Jnst  as  safely  and  as  well 
as  he  kept  his  own  property.  The  offer 
to  return  the  property  was  on  two  differ^ 
ent  occasions  and  to  two  different  agents 
of  the  plaintiff.  On  tbe  first  occasion  the 
agent  had  tbe  note  sued  on  In  his  posses- 
sion, and  was  attempting  to  collect  the 
same.  On  the  other  occasion  the  agent 
was  at  the  defendant's  houae  attemii^lng 
to  collect  tbe  note;  and,  wblle  the  Imple- 
ment was  present  and  in  sight  of  both  the 
agent  and  tbe  defendant,  the  defendant 
offered  to  return  the  same.  The  plaintiff 
Itself  was  a  non-rcsldent  ol  the  state  ot 
Kansas,  and  a  resident  ot  Detroit,  Mich.; 
and  It  does  not  appear  that  the  plaintiff 
had  any  resident  agent  in  Kansas  to 
whom  the  property  could  be  returned,  up- 
til  about  the  time  when  the  defendant 
offered  to  return  the  same,  and  the  defend- 
ant offered  to  return  tbe  same  Just  as  soon 
as  he  could  find  any  agent  of  the  plain- 
tiff to  whom  he  could  make  tbe  offer. 
Many  objections  are  made  by  tbe  plaintiff 
to  tbe  Instructions  given  by  the  court  to 
the  Jury,  and  to  Its  refusal  to  give  other 
InstmctlonB  asked  for  by  the  plaintiff; 
but  still  we  think  the  case  was  fairly  sub- 
mitted to  the  Jury,  upon  proper  and  suffi- 
cient Instructions.  Theprincipalqueetlons 
involved  In  this  case,  as  It  was  tried  In  the 
court  below,  were  whether  the  Implement 
sold  by  the  plaintiff's  agent  to  the  defend- 
ant was  warranted  to  be  sufficient  for  a 
particular  purpose  or  not,  and  whether  it 
was  In  fart  sufficient  for  such  pnrnose,  or 
was  essentially  Insufficient.  Theffe  ques- 
tions were  questions  of  fact,  and  we  think 
they  were  fairly  and  properly  submitted 
to  tbe  Jury,  and  the  Jury  found  against 
tbe  plaintiff,  and  In  favor  of  tbe  defendanii, 
and  the  court  below  approved  Che  vetw 
diet,  and  we  do  not  now  think  that  we 
can  ^tnrb  such  Terdlet.  The  agent  wbo 
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sold  the  property  to  the  defendaDt  neenis 
to  have  been  an  itineraDt  salesman,  who 
could  not  artern'nrda  be  fonnd  by  the  de- 
fendant; Dor  could  anya^nt  of  the  plain- 
tiff be  found  by  the  defendant  until  the 
note  sued  on  was  presented  to  him  for  col- 
lection, and  the  defendant  did  not  even 
know  where  the  place  of  business  of  the 
plaintiff  was.  We  cannot  say  that  any 
material  error  wnn  committed  by  the  trial 
court,  and  therefore  its  Judgment  will  be 
affirmed.   All  the  Justices  concurrine. 


<4SKan.  U4) 

McLean  v.  Websteb. 

iSupreme  Court  of  Kansas.    March  7,  1891.) 

L'ABlLtTIES  OF  HEIBS  —  BALE  OF  REAL  ESTATE — 

Secosdart  Evidence  —  Cotesast  op  Wab- 

BAXTT. 

1,  The  case  of  Shoemaker  v.  Brown,  10  Kan. 
388,  followed. 

a.  The  diBtrict  court  has  jurisdiction  to  sub- 
ject real  estate  which  the  heir  at  law  or  devisee 
has  inherited  from  his  father,  for  the  debt  of  the 
father,  where  there  has  been  no  administration 
of  the  estate,  and  where  there  are  no  other  debts 
or  claims  against  the  estate. 

3.  A  warranty  in  a  deed  for  quiet  and  peace- 
able possession  is  boroken  by  an  eviction  of  the 
grantee  under  a  roreclosnre  and  sale  on  a  prior 
mort«i«e  upon  the  premises. 

4.  The  roMHTds  of  a  register  of  deeds  may  be 
received  in  evidence  to  prove  an  instrument  au- 
thorized to  be  recorded  by  the  statute  therein, 
when  the  original  thereof  is  not  in  the  tK>sses8ion 
or  under  the  control  of  the  part^  desiruig  to  use 
the  same.  If  it  appears  that  the  written  instm- 
ment  has  been  executed  to  the  adverse  or  oppos- 
ing party,  and  the  party  desiring  to  use  the  same 
is  not  entitled  to  the  custody  thereof^  the  pre- 
sumption la  ihaX.  it  la  not  in  his  posaessioa  or  un- 
der hU  controL 

(Syllohu*  by  the  Court.) 

Error  from  distrlctcourt,  Coffey  connty ; 
Cbarkes  B.  Oiiatks,  Judge. 

Ou  the  lltli  day  of  October.  1884.  Meblt- 
able  S.  Webster  commenced  her  action 
aealnst  Charles  McLean,  the  minor  child 
of  William  McLean,  decased.  to  recover 
the  sum  of  f 1,050,  end  interest,  and  also 
to  subject  the  B.  W.  K  of  section  S4,  town- 
stiip  21,  in  range  15,  to  the  payment  of  said 
claim.  Upon  the  same  day  she  obtained 
an  order  ol  attachment,  which  was  levied 
upon  the  real  estate  above  described. 
Service  was  made  by  publication.  S.  C. 
Jenkins.  Esq.,  was  appointed  by  the  court 
guardian  /id  litem  for  Charles  McLean,  the 
minor.  He  filed  an  answer,  which  was  not 
verified.  Subsequently  amended  pleadlngB 
were  tiled.  Trial  had  ou  the  15th  day  of 
July,  18S7.  before  the  court,  a  Jury  being 
waived.  After  hearing  the  evidence  and 
argument  of  counsel,  the  court  took  the 
cnee  under  advlwment.  On  the  2fith  day 
of  November,  1.SH7,  the  court  filed  its  con- 
clusions of  fact  and  of  law,  as  follows: 
"(1)  That  on  the  9th  day  of  Spptember, 
1850,  W^illiam  McLean  was  the  owner  of 
the  north  eighty  acres  of  the  south  east 
qnarterof  section  twenty-flvc  In  township 
21,  of  range  fourteen,  in  the  county  ol 
Coffey  and  state  nf  Kansas,  and  on  that 
day  mortgaged  the  same  to  Thomas 
Champion,  to  secure  the  payment  of  one 
hundred  and  one  doilai-s  and  Interest; 
dnd  such  mortgage  was  recorded  In  tijc 
ofhce  of  the  register  ol  deeds  ol  said  Coffey 


county,  September  9,  lfi.j9.  f2>  That  on 
the  24th  day  of  September,  im.  said  Will- 
iam McLean  executed  and  delivered  to  the 
plaintiff  the  deed  set  out  In  the  petition  for 
thesum  and  consideration  of  four  hundred 
dollars  paid  by  the  plaintiff  in  money  to 
the  said  William  McLean  at  the  time  of 
the  delivery  of  the  said  deed  to  her,  and 
that  no  part  of  the  said  purchase  mimey 
has  ever  been  paid  back  tolheplaintlff,  and 
that  the  said  deed  was  duly  recorded  In 
the  office  of  the  register  of  deeds  of  said 
Coffey  county  on  the  13th  day  of  June, 
iSflS.  (31  That  on  the  15th  day  of  March, 
1S6(),  said  Thomas  Champion  commenced 
his  suitlnthe  district  court  of  Coffey  coun- 
ty to  foreclose  tlie  said  mortgage  to  him 
before  mentioned,  and  on  May  30,  18G6. 
obtained  a  decree.  In  puniuance  of  which 
the  said  mortgaged  premises  were  duly 
sold  and  convened  to  said  Champion  on 
the  7th  day  of  December,  A.  D.  1S66.  (4) 
The  plaintiff  had  no  actual  knowledge  or 
notice  whatever  of  the  existence  of  said 
mortgage,  nor  of  the  suit  to  foreclose  the 
same,  and  was  not  a  party  to  such  suit 
and  foreclosure,  and  her  first  knowledge 
ot  the  aald  mortgage  and  suit  and  sale 
was  In  the  year  18G9.  to  which  date  she 
paid  the  taxes  on  said  land.  (5)  That 
said  land  was  open  and  unoccupied  until 
after  the  commpucement  of  this  suit,  sev- 
eral persons  having  claimed  to  own  said 
premises  since  said  foreclosure  by  virtue 
of  conveyances  from  the  said  Thomas 
Champion.  (6)  In  the  spring  of  1862  said 
William  McLean  left  the  state  of  Kansas, 
and  never  subsequently  resided  therein,  or 
has  been  within  said  state.  Theplalntifrat 
the  time  of  her  said  purchase  of  the  said 
land  aforesaid  was,  aud  continually  ever 
since  has  been,  and  now  Is,  a  resident  of 
the  city  of  Leavenworth,  state  of  Kansas. 
(7)  The  said  William  McLean  died  in  the 
territory  of  Montana  in  the  year  1882. 
leaving  a  will,  by  the  terms  of  which  he 
devieed  to  his  son,  Charles  McLean,  the 
defendant  In  this  suit,  the  laud  attached 
in  this  suit,  to-wit.  the  south-west  quar- 
ter of  section  H4,  in  township  21,  of  range 
15,  In  the  county  of  CoHey,  state  of  Kan- 
sas, which  said  lands  were  aud  are  the 
only  property  of  any  kind  within  the 
state  of  Kansas  owned  by  the  said  Will- 
iam McLean  at  the  time  of  his  death.  Thn 
said  will  WHS  duly  probated  in  the  said 
territory  of  Montana  before  the  com- 
mencement of  this  suit.  (S)  At  the  time 
this  suit  was  commenced  the  defendant 
was  and  still  ie  a  minor,  and  was  not 
then,  and  never  has  been,  a  resident  of 
the  state  of  Kansas.  (9)  No  letters  of 
administration  on  the  estate  of  said  Will- 
iam McLean,  deceased,  have  bcou  issued 
in  the  state  of  Kansas,  nor  executor  of  his 
will  appointed  or  recognized  In  the  waid 
state,  nor  hue  any  one  offered  or  at- 
tempted to  administer  upon  the  estate  of 
the  said  William  McLean,  deceased.  In 
the  state  of  Kansas.  (10)  That  the  lands 
attached  lu  this  suit  are  worth  the  sum 
of  twenty-eight  hundred  dollars.  (11) 
That  there  is  due  to  the  plaintiff  the  sum 
of  four  hundred  dollars,  paid  to  the  said 
William  McLean  as  the  consideration  for 
the  lands  described  In  the  deed  from  him 
to  the  plaintiff,  described  In  the  petition 
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herpin,  with  the  Interedt  thereon  Btnce  Sep- 
tember, IWl,  which  Bald  snm  and  Interest 
nuw  amoant  to  the  sum  of  eleven  hun- 
dred and  thirty-two  dollarp  and  tlilrty- 
lonr  cents,  no  part  of  which 

has  been  paid."  Conclufiiuns  of  law: 
"That  the  plaintm  ia  entitled  to  judgment 
ac^nlnst  the  dtfendant  for  the  uum  of 
$1,133.84,  BO  found  doe  her,  and  Interent, 
and  costs  of  this  suit,  and  that  the  lands 
attached  In  this  suit,  to-wlt,  the  south- 
weat  quarter  of  section  34.  In  township  21. 
range  15,  In  the  county  of  Coffey,  state  of 
Kansas,  be  sold  according  to  law,  and 
f  mm  the  prtjceeds  of  such  Hale  the  costs 
Iiereof  be  paid,  and  the  plaintiff  be  paid 
the  aam  of  (1,132.34,  with  Interest  from 
the  date  of  entry  of  said  judgment." 
Therenpon  the  defendant,  by  his  gnard- 
ian  ad  litem,  filed  his  motion  for  judgment 
upon  the  findings  of  fact.  This  motion 
was  oTerrnlpd,  and  thm  the  defendant, 
by  his  guardian  tid  llteat,  filed  his  motion 
for  a  new  trial  This  was  also  overruled. 
Jndgmmt  was  rendered  In  favor  of  the 
plaintiff  and  against  the  defendant  for 
41.136.60  and  costs,  taxed  at  970.35.  The 
attached  property  was  ordered  to  be  sold, 
and  the  proceeds  thereof  applied  to  the 
payment  of  the  judgment  and  costs.  The 
defendant,  by  bis  guardian  ad  litem,  ex- 
cepted,  and  brings  the  case  here. 

Redmond  Junkina,  for  plaintiff  Id  er- 
ror. Q.  E.  Mancbeeter  and  T.  A.  Hnrdf  for 
defendant  In  error. 

HoRTON,  C.  J.,  {after  atattng  the  facte  as 
above.)  The  contention  of  the  minor, 
(  larles  McLean,  through  bin  guardian  ad 
//cem.  Is  that  the  amended  petition  did  not 
state  facts  sufficient  to  give  tbedlstrl«t 
iMinrt  Jorisdlctlon  ol  the  subject-matter  of 
This  action,  because  the  statutes  of  the 
hcate  provide  full  nnd  complete  remedies 
In  the  probate  court  for  the  collection  of 
all  claims  against  the  estates  of  deceased 
persons,  and  therefore  that  the  probate 
court  of  Coffey  county  is  vested  with  the 
exclusive  jurisdiction  of  the  snbject-mat- 
"er.  William  McLean,  the  father  of 
f  'harles  McLean,  died  in  Montana  in  18H2, 
having  a  will,  by  tbe  terms  of  which  ho 
ilevised  to  his  son,  Charles  McLean,  the 
land  attached  and  ordered  to  be  sold.  No 
letters  of  administration  on  the  estate  of 
William  McLean,  deceased,  have  been  Is- 
hued  In  this  state,  and  no  executor  of  his 
will  has  been  appointed  or  recognized  In 
this  state.  By  the  common  law,  the  heir 
tit  law  or  devisee  is  personally  liable  for 
the  debts  of  his  ancestor  tothe  value  of  the 
property  received  from  him.  Rawle.  Cov. 
pp.  514,  619,  522,  §§  309-811 ;  2  Oreenl.  Ev. 
§§360,357;  4  Bac.  Abr.  410;  Qen.  St.  1880, 
par.  '^SB2.  Tbe  original  petition  Is  essen- 
tially a  biltln  eqoity  to  enforce  the  claim 
and  lien  upon  this  land,  and  such  purpose 
is  fully  shown.  In  Shucti.aker  v.  Brown, 
10  Knn.  388,  It  Is  said  that  "the  courts  in 
chancery  always  bad  paramount  jurisdic- 
tion over  the  estates  of  deceased  persons, 
and  generally  had  Jurtedlctlon  over  ail 
trast-estatef).  Therefore,  if  the  district 
eoarts  of  this  state  had  full  chancery  pow- 
ers in  this  respect,  then  they  must  have  ju- 
risdiction hi  cases  uf  this  kind.  *  •  * 
The  mere  giving  of  Jnrlsdictlon  to  uue 


court  does  not  show  that  It  must  be«ier> 

clKed  exclusively  by  tbat  court.  The  con- 
stitution gives  tu  the  supreme  court  orig- 
inal Jurisdiction  In  quo  warrnuto.  m»R' 
(Jitmus,  and  habeaa  corpus,  (article  3,  §  ^;) 
and  also  gives  to  the  probate  courts  orig- 
inal jurisdiction  In  habeas  corpus,  (Id.§S;) 
but  still  it  has  never  been  supposed  that 
either  of  these  courts  bad  exclusive  orig- 
inal jurisdiction  in  any  of  these  mattera, 
for  the  leglslatare  has  givuu  such  Jurisdic- 
tion also  to  the  district  courts.  *  *  * 
We  tblnk  it  could  not  have  been  intended 
by  the  letrlslatore  to  limit  In  any  respect 
tbe  jurisdiction  of  the  district  courts  by 
passing  the  acts  conferring  certain  juris- 
diction upon  the  probate  conrts.  It  was 
simply  Intended  to  confer  such  jnrisdiction 
upon  the  probate  courts,  and  to  leave  tbe 
other  courts  to  exercise  just  sucb  jurisdic- 
tion and  powers  as  the  other  statutes  had 
given  or  shonld  give  to  them.  The  act 
concerning  executors  and  administrators 
shows  this.  Sections  83  and  86  of  said 
act  show  that  It  was  not  the  Intention  of 
the  l^slatnre  to  conler  upon  proba.te 
courts  exclusive  original  jurisdiction  in 
suits  against  estates.''  This  case  la  not 
like  Fox  V.  Van  Norman,  11  Kan.  214.  In 
that  case  it  was  attempted  to  personally 
charge  the  widow  of  hta-  deceased  husband 
as  an  executor  de  bob  tort  with  the  liabil- 
ities which  attached  at  common  law. 
This,  It  was  held,  could  not  be  done  under 
the  statute.  It  Is  not  shown  or  claimed 
thattberewereany  other  debts  against  the 
estate  of  William  McLean,  deceased,  and 
the  property  attached  Is  the  only  property 
of  the  decedent  wltbln  this  state.  After  the 
attachment  the  antlon  was  In  the  nature 
of  a  proceeding  to  subject  the  land  of  tbe 
decedent  within  this  state  to  the  payment 
of  the  claim  stated  In  the  petition.  There- 
fore, in  the  absence  of  any  administration, 
we  cannot  perceive  any  good  reasitn  for 
holding  that  the  district  court  had  no  ju- 
risdiction to  hear  and  determine  the  sub- 
ject-matter heSore  it.  "Generally,  while 
the  estate  Is  in  tbe  course  of  settlement  In 
the  probate  court,  the  district  court  will 
not  exercise  Its  jurisdiction,  and  this  for 
the  reason  that  the  Jurisdiction  of  the  dis- 
trict court  In  such  cases  is  equltabie  only, 
and  the  partleshtive  a  plain  and  adequate 
remedy  In  the  probate  court. "  Gaflord  v. 
Dickinson,  87  Kan.  290,  16  Pae.  Rep.  176; 
Kotham  v.  Marksou,  84  Kan.  660,  9  Pac 
Rep.  218:  Stratton  v.  McCandIaes.27  Kan. 
306;  Collamore  v.  Wilder,  19  Kan.  67; 
Johnson  v.  Cain,  15  Kan.  5H'2.  The  estate 
of  William  McLean,  deceased,  was  not  in 
the  course  of  settlement  in  the  probate 
court  when  this  action  was  brought. 

The  next  contention  is  that  the  deed 
from  William  McLean  to  Mehltable  S. 
Webster  is  not  a  deed  of  general  war^ 
ranty,  and,  further,  that  plaintlM  below 
was  never  evicted  from  tbe  land  described 
in  the  conveyance  to  her.  The  warranty 
in  the  deed  Is  in  ttiese  words:  "And  the 
said  party  of  tlie  first  part  and  bis  heirs, 
the  said  premises.  In  the  quiet  and  peace- 
able possession  of  tlie  said  party  of  the 
second  part.ber  heirs  and  assigns,  against 
the  said  party  of  tbe  flrst  part,  hl^  heirs 
and  asslgnff,  and  against  all  and  every 
person  and  persons  whomsoever  lawfully 
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clntmfDjtc  or  to  claim  th«  same,  shall  aad 
will  warrant  aacl  by  these  presmCs  for- 
ever defend. "  Thin  U  a  warranty  of  peace- 
able putiHMslun,  and  was  broken  by  an 
evictifin  onder  a  paramount  title.  Tbe 
land  was  sold  and  conreyed  on  the  Ttli 
day  of  Uecember.  18fi6,  nnder  proceedings 
tu  foreclose  h  mortgtiKc  dated  the  tith  uf 
Septonjlwr,  1k59,  whteh  was  prior  to  the 
deed  from  William  McLean  toMehltable  S. 
Webster  of  the  24th  of  September,  1^1;  ' 
thcrelore.  the  plaintiff  below  eonld  not  re- 
deem, except  by  paying  the  prior  mort- 
gage Hen  thereon.  Under  this  lien  she  was 
deprived  of  all  title,  and  a  breach  of  the 
warranty  In  the  deed  ocearred. 

The  other  contention  is  that  tbe  trial 
court  erroneously  received  in  evidence  sev- 
ern)  recordM  from  the  office  of  the  register 
of  deeds  of  C!offey  county  to  prove  convey- 
unces  of  the  land  deeded  by  McLean.  It 
is  urged  that  these  records  oagbt  not  to 
have  been  received  In  evidence  nntU  It  was 
shown  that  the  original  conv^ances  were 
not  in  the  posBesalon  or  nnder  tbfi  control 
of  the  plaiotlR  below.  Civil  Code.  fiS 
372.  3«7a;  Gen.  St.  1889.  pars.  1136,  1137. 
The  deed  from  William  McLean  to  Mehlt- 
Hble  S.  Webster,  of  the  24th  of  Septemtwr, 
1861,  was  a  part  of  tbe  amended  petition, 
and,  as  the  answer  was  a  general  denial 
only,  and  not  verified.  Its  execution  was 
admitted.  The  other  records  rei^lred  In 
evidence  were  written  Instruments  author- 
ized by  the  tittitute  to  be  recorded  in  the 
office  of  tlie  register  of  deeds,  the  originals 
of  whirh  did  not  belong  to  plaintiff  l}elow. 
They  had  been  executed  to  adverse  or  op- 
pcising  parties.  The  presumption  Is  that 
they  were  not  In  her  possession  or  nnder 
her  control.  As  nothing  appears  In  the 
record  to  the  contrary,  the  court  com- 
mitted no  error  In  )>ermlttlng  the  copies  In 
the  office  of  the  register  of  deeds  to  be  re- 
c-elved  in  evidence.  Other  matters  are  dls* 
ruKSt'd  in  the  brief,  but  they  are  anlmpor- 
tant.  bihI  not  even  prejudicial.  Thejudg- 
iiicnt  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


r»  K.in.  sm) 

ItlCRARDSOX  V.  SAMUELSON. 
(Supreme  Court  qf  Kattstu,  March  7,  1891.) 

A<!TI()N  OS  COSSTABLK'S  BOSD— DErSCTlVB  FLBU>- 

ING— Aider  by  Ji'domest. 
A  petition  on  a  coastable'a  official  bond, 
<-)ian<'iiui.>il  for  till'  first  tituu  after  jadpmeat.  con- 
Hii]f>i*L-<l,  and  fimud  auffii-ieut  to  support  and  sus- 
tain stich  ludfrment. 
(!S}illiihiui  by  Green,  C.) 

('ommisslonem'  doclHlon.  Error  from 
dintrlct  court,  Wyandotte  county;  O.  L. 
Mif.t.KR,  Judxc. 

A*.  ('ivt>  and  D.  B.  Van  SyckJe,  for  plain- 
tiff in  error.  Scroggsdt  GibsoBtior  defend- 
ant 111  error. 

Grkts",  C  Thin  was  nn  action  on  acon- 
Mt.'iljJe'K  bond.  The  dcfoiidant  anRn-profi, 
Imt,  thronp;])  nilRtiikeoI  counsel,  nodcfonae 
wtxH  made.  Judgment  was  rendered  In 
favor  of  the  plaintiff,  but  no  motion  was 
made  for  a  new  trial.  Thecnseis  brought 
by  the  plaintiff  in  error  to  this  court,  and 
A  reversal  is  asked  for  errors  going  to  the  I 
foundation  of  tbe  action  aud  Judgment,  | 


a  pparent  from  the  record.  Tbe  flnt  obtee- 
tlon  arged  against  tbe  petition  is  that  It 
does  not  set  out  a  cause  of  action,  or  al- 
lege title  to  tbe  property  taken  by  tbe 
constable.  The  petition  alleges  that 
Sarauelson,  the  d^endant  in  error,  was  In 
posseKslon  of  certain  property,  by  virtue 
of  a  chattel  mortgage,  and  complaint  is 
made  that  no  ownership  was  thus  alleged. 
This  may  be  true.  In  the  Hrst  part  of  the 
:  petition,  but  it  Is  stated  In  another  para- 
graph that  Kichardaon  seised  and  helil 
property  belonging  to  the  plaintiff,  and 
that,  by  reason  of  tals  selxurv  and  holding 
of  goods  and  property  of  plaintiff,  a  right 
of  action  acerned  to  him  on  tbe  bond  and 
against  the  saretiea.  Tbls  we  think  a 
snffident  allegation  to  apta(4d  a  petition, 
after  Judgment. 

It  Is  next  contended  that  there  was  no 
statement  of  facts  In  tbe  petition  showing 
that  plaintiff  had  a  rlf^t  to  the  posses- 
sion of  tbe  mortgaged  property ;  that  the 
plaintiff  below  sued  as  mortgagee,  and 
shonld  hare  allied  by  proper  avmnenta 
that  he  was  entitled  to  the  possession  of 
the  property  levied  upon.  A  reference  to 
the  petition  discloses  that  it  contains  an 
allegation  that  Richardson,  as  constable, 
seised  certain  property  while  In  the  posses- 
sion of  the  plaintiff,  and  by  fores  removed 
It  from  his  possession,  and  refused  to  de- 
liver the  same  to  Mm.  This  we  think  a 
sufflclentaTerment  of  possession,  and  that 
such  possession  was  Interfered  with  by 
the  constable. 

The  plaintiff  in  error  turtlier  insists  that 
the  petition  and  Judgment  in  this  case  are 
based  upon  tbe  assumption  that  an  extra 
offleialaet  of  an offlcerconstltatesa  breach 
of  the  bond ;  that,  In  the  face  of  tbe  ex- 
press recital  of  the  Judgment,  the  officer 
had  no  process  authorizing  his  acts,  and 
that  what  he  did  was  without  right  or 
authority;  that  no  Judgment  on  the  bond 
was  legal,  because  tbe  act  recited  was  a 
mere  treapass  upon  the  part  of  tbe  officer. 
The  answer  was  a  justification  that  the 
property  seised  was  taken  by  virtue  of  a 
writ  of  attachment  Issned  by  a  Jastlce  of 
tbe  peace,  and  that  It  was  In  pnrsnance 
of  such  writ  that  tbe  g^ods  were  levied 
upon.  The  language  of  the  Judgment  is 
that  Henry  W.  Richardson,  constable, had 
no  process  authorising  him,  as  constable, 
to  seise  and  take  the  property  in  contro> 
versy  from  the  possession  of  tbe  plaintiff, 
and  not  that  he  bad  no  process ;  so  that 
the  poHitioD  of  counsel  for  plaintiff  In  error 
is  not  tenable  upon  this  point. 

A  further  objection  Is  made  that  no 
breach  of  the  condition  of  the  bond  was 
averred  In  the  petition,  and  that  no  cause 
of  action  arises  on  an  official  bond  until  a 
breach,  aud  the  fact  of  a  supposed  breach. 
Is  dlstlnetly  stated  by  proper  allegations. 
A  reference  to  the  petition  la  an  answer  to 
this  objection.  Tlie  allegation  of  the  pe- 
tition ia  that  Henry  W.  Uichardson,  as 
conntahle,  seized  the  property  in  questlun 
Willie  In  the  possession  of  the  plaintiff, 
and  by  force  removed  it  from  his  posses- 
sion, and  stni  refuses  to  deliver  tbe  same 
to  tlie  plaintiff.  This,  we  think,  is  all  that 
tbe  low  requires. 
It  is  again  urged  that  the  petition  lays 
I  no  foundation  for  any  measure  of  dam- 
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ace,  anfl  that  the  Jadgment  gives  dam- 
igva  not  warranted  by  the  allegations  ol 
the  petition;  that  the  petition  contains 
no  arermentof  valne.  Thepetition  states 
that  the  goods  uelzed  and  still  held  be- 
longed to  the  plaintitT,  and  were  of  the 
value  of  f  190.  This  allegation,  we 
think,  Is  snfficlently  clear  and  definite 
to  support  the  Judgment.  The  same  an- 
swer will  apply  to  the  last  objection,  that 
there  la  no  allegation  of  damages  in  the 
petition.  The  valae  being  stated,  and  Che 
farther  allegation  that  the  plaintiff  was 
deprived  of  said  goods. is  sufllcient  to  sap- 
port  the  Judgment.  We  recommend  an 
aHirmance  ol  the  Jadgment  of  tho  conrt 
below. 

Prb  Cdru v.  It  la  »o  ordwed ;  all  the 
]iuticea  concurring. 


(«5  Kaa.  W) 

Uiu.  et  aJ.  T.  Bowers  et  al. 
iSupram  Court  of  Kantaa.   U&reh  7, 1891.) 
aCscKAioo't  han—FETXoiita  Matuul. 
To  entitle  a  persoo  to  a  Ueo  upoQ  laod  for 
material  furnlshea  for  fencfnf^,  It  must  appear, 
not  only  that  such  material  was  pmrcb&aed  to  be 
used  for  that  purpoie,  bat  it  most  also  appear 
that  the  same  was  iu  faot  so  mad  «s  to  beeome  a 
part  of  tbe  realty. 
(SvUobue  by  Orem,  O.) 

ComnilBSloners*  derision.  Error  trom 
dlHtrict  court,  Washington  county;  E. 
Ui'TCHivsoN,  Judge. 

J.  G.  Lovfe,  fur  plaintiffs  In  error. 
Charles  Bron'u  and  E,  Hutcblasoa,  tor  de> 
fendants  In  error. 

Green,  C.  TUla  action  was  commenced 
In  the  district  conrt  ol  Washington  coun- 
ty, by  J.  C  Bowers  &  Sons,  to  foreclose  a 
lien  upon  certain  real  estate,  for  iron  fenc- 
ing, gates,  and  posts  furnished  by  them 
t"  E.  C.  Knowles,  one  of  the  delendanta  In 
the  court  below,  who  held  the  land  upon 
which  tbe  lien  was  claimed  under  a  bond 
for  a  deed  from  J.  B.  Besack.  £.  C. 
Knowles  assigned  his  Interest  in  the  prop- 
erty to  Edwin  Knowles,  and  the  same 
was  afterwards  asi^igned  oy  him  to  the 
plaintiffs  in  error,  who  received  a  deed 
from  J.  B.  Besack  and  wife,  having  com- 
plied with  tbe  terms  of  the  original  con- 
tract to  convey.  Service  was  made  upon 
E.  C.  Knowles  by  publication.  The  other 
defendants  answered  that  tbe  material 
had  never  been  need  In  the  erection,  alter- 
ation, or  repairs  of  the  fences  upon  the 
prftmisps  purchased  by  them;  that  the 
niaterlai  for  which  plaintiffs  claimed  a  Hon 
had  never  been  placed  on  said  premises, 
orusf  d  thereon, Inany  manner.  Judgment 
was  rendered  by  tbe  court  below  against 
tbe  defendant  E.  G.  Knowles  for  the 
amount  dne  for  the  material,  and  the  same 
was  declared  alien  upon  the  premises  of  the 
plaintiffs  In  error,  who  bring  the  case  here. 
It  was  proven  upon  the  trial  that  the  ma- 
terial furnished  was  never  used  to  build  a 
fence  on  tlie  land  upon  which  alien  was 
claimed.  It  was  piled  npon  the  public 
hlghw^ay  In  front  of  the  premlst'H.  where  It 
remained  some  time,  and  was  afterwards 
taken  by  tbe  sheriff  of  Washington  coun- 
ty, on  an  eiLecntlon  Issaed  against  E.  C. 


Knowles,  and  sold.  Tn  tbe  sale  of  the 
property  by  Knowles  to  the  plaintiffs  In 
error  the  fencing  was  expressly  exempted, 
upon  tbe  ground  that  It  had  never  been 
accepted  by  tbe  purchaser.  We  think  the 
court  below  erred  In  sustaining  this  lien. 
The  material  was  never  attached  to  and 
made  a  part  of  the  land.  The  language 
of  the  statute  Is  the  same  with  reference 
to  bnlldinga  as  fences:  "Any  •  •  • 
person  who  shall,  under  contract,  •  •  • 
furnish  material  forerectlng  •  •  •  any 
building."  "Any  •  •  •  pemon  who 
shall,  under  contract,  •  •  •  funilsh 
material  for  erecting  •  •  •  any  fence." 
Section  1,  c.  141,  8e»>s.  Laws  im2.  This 
court  has  held  that,  to  snstnln  a  Men  for 
material.  It  must  appear,  not  only  that 
the  materials  were  purchased  to  be  used 
tn  the  building,  but  also  that  they  were  in 
fact  so  used.  Rice  v.  Hodge.  26  Kan.  164. 
"At  common  law,  the  mechanic  had  a  lien 
on  personal  property  benefited  by  his  la- 
bor, bnt  this  lien,  being  a  mere  possessory 
right,  could  not  apply  to  real  estate 
which  is  incapable  of  manual  possession. 
The  statutory  remedy  simply  extends  the 
same  right  to  real  estate  by  giving  the 
mechanic  a  charge  thereon  In  the  nature 
of  a  mortgage  lien.  As  tbn  law  pertains 
only  to  the  realty,  It  follows  that,  to  come 
within  tbe  In  tent  of  ttaeatatute,  the  struct. 
nre  should  be  so  affixed  to  the  soil  as  to 
become  a  part  ol  tba  realty."  Kneel. 
Mech.  Liens,  87;  Bottomty  v.  Grace 
Church,  2  Cal.  90;  Houghton  r.  Blake.  5 
Gal.  240;  Rogers  v.  Currier.  18  Gray,  129; 
Chapln  V.  Paper  Co.,  ItO  Conn.  461.  In  the 
latter  case  the  court  expressly  held  that 
no  lien  was  created  upon  tho  building  for 
which  materials  are  expressly  furnished,  it 
they  do  not  In  fact  go  Into  the  building. 
Tbe  fencing  never  having  been  placed  up- 
on the  IuihI.  we  are  of  the  opinion  that  no 
lien  attached.  We  recommend  a  reversal 
of  the  Judgment. 

Pkb  Curiam.  It  Is  so  ordered;  all  the 
Justices  concurring. 


(tf  RsQ.  860} 

Board  of  Education  or  Citt  of  Kansas 
City  t.  Sokooi.-Di8t.  No.  7  op  Wyan- 
DOTTB  County  et  tU. 

{Supreme  Court  of  Kaaieae.  Uaroh  7,  Ism.) 

Anksxa«oit  or  Bchool-Distriot— Co5tboIi  or 
BcaooL  Fbopertt. 
A  scbool'distriot  was  divided  by  an  exten- 
sion of  city  limits,  and,  tbe  school-house  being  in 
thai  part  of  the  district  taken  into  the  city  by 
the  extension,  tbe  board  of  edacatitm  attempted 
to  tato  possession  of  and  exeroiae  control  over 
it  The  ofHccrs  of  the  school -district  refused  to 
allow  this  to  be  done,  and  a  temporary  injunrtion 
was  allowed,  restraining  them  from  any  intcr- 
fereooe  with  tbe  aotionof  the  boardof  education; 
bnt,  on  motion  of  the  school-district  officers,  the 
wder  of  ii^nncticu  was  vacated.  Held,  that  tbe 
trial  court  did  not  commit  error  in  vacating  such 
order,  as  it  was  not  equitable. 
{Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Wyandotte  county;  O.  L. 
Mii.i.KR,  Judge. 

Hntvhtnffs  &  Keplinger,  for  plaintiff  In 
error.  Aldea  &  McUvew,  tor  defendants  in 
error. 
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ftifpaoif,  C  B7  an  extension  of  the 
bonndariee  of  the  city  o(  Kaneas  City,  a 
part  of  the  territory  of  school-dlBtrlct  No. 
lol  Wyandotte  coanty  naBbruoght  wltbln 
the  limits  of  said  city,  and  on  thf>  portion 
of  said  ficbool' district  thus  added  to  the 
city  wa8  situate  a  echool-house  beloneins 
to  district  No.  7.  This  school-house, 
kuown  as  "Stewart's  School-House,  "was 
bnllt  by  district  No.  7  on  an  acre  of  ground 
eonreyed  In  fee  to  said  district  by  Sarab 
Driver  on  the  26th  day  of  September,  1867. 
Jnat  bow  the  district  was  dlTlded  by  the 
extension  of  the  city  limits,  and  what  por- 
tion was  left  out,  and  what  part  taken 
Into  the  clty,ia  not  disclosed  bytberecord. 
Enough  1>  said,  boweTer,  to  show  that  a 
large  nnmbOT  of  Mchool  children  were  left 
within  the  original  district.  After  the  ex- 
tension of  the  city  limits,  the  board  of 
education  of  the  city  of  Kansas  City  at> 
tempted  to  take  possession  and  exercise 
control  over  said  school -hoase.  The  direct- 
or ol  school-district  No.  7  resisted  these 
attempts  at  control  of  the  BCbool-honse 
by  the  board  of  education  of  the  city,  and 
tbln  actina  was  commenced  by  the  board 
of  education  to  restrain  the  officers  of  the 
school-district  from  any  Interference  with 
the  control  of  the  board  over  the  school- 
house.  An  order  of  Injunction  was  Issued 
and  served  with  the  sommons,  but  a  mo- 
tion to  vacate  the  ordw  warn  ■netalned ; 
and  from  this  rnllng  the  case  la  brought 
here  for  review. 

The  decision  of  this  case  must  be  con- 
trolled by  equitable  considerations,  for 
while  the  atatotes  of  the  state  have  made 
provisions  lor  the  disposition  of  the  prop- 
erty of  a  school-district  when  the  same  Is 
abolished  or  discontinued,  and  when  a 
■ehool-dlstriet  Is  divided  by  the  county 
superintendent,  or  when  by  his  action  a 
part  of  the  territory  of  a  school -district  Is 
detached  and  put  into  another  or  new  dis- 
trict, no  express  provision  Is  made  where 
a  school-district  la  divided  by  reason  of  an 
extension  of  city  limits  absorbing  a  part 
of  It.  The  case  of  Curtis  v.  Board  of  Edu- 
cation, 48  Kan.  188.  2S  Fac.  Rep.  98.  Is  not 
controlling,  because  tt  appears  from  the 
record  In  that  case  that  school-district 
No.  45  conveyed  the  school-house  property 
by  a  warranty  deed  to  the  board  of  edu- 
cation of  the  city  of  Topeka,  In  considera- 
tion of  9400.  This,  under  the  statute,  the 
school-district  was  aotborlxed  and  em- 
powered to  dn  by  section  28,  snbd.  7. 
Bcbool  Law.  The  general  rule  respecting 
such  matters  is  that,  where  a  part  of  the 
territOTT  of  a  county,  township,  or  a 
HChoul-distrlct  Isdetached  forany purpose, 
tlieoriglnal  municipal  corporation  still  re- 
tains Its  property  rights,  powers,  and 
privileges,  and  remains  subject  to  Its  duty 
and  olillgattons,  nnles*  some  express  pro- 
vision to  the  contrary  be  made  hy  the  act 
authorising  the  separation.  As  we  have 
said,  there  la  no  provision  of  the  statute 
that  provides  for  an  adjustment  of  the 
rights  of  the  board  of  education  and  the 
officers  of  the  school-district  In  a  case  of 
this  kind.  We  cannot  say,  as  a  matter  of 
law,  that  the  board  of  etlucatlon  or  the 
city  became  the  owner  o(  the  school-house 
by  reason  of  Its  being  taken  Into  the  cl^ 
by  aa  extensioa  ot  Its  limits.  There  ought 


tf)  have  been  some  adjustment  of  property 
rights  between  the  parties,  but,  as  the 
case  stands,  we  could  not  reverse  the  Judg- 
ment of  the  court  below,  except  upon  the 
theory  that  school-district  No.  7  bad  been 
divested  of  Its  ownership  ot  the  school- 
house  by  reason  ol  its  absorption  by  the 
city  by  the  extension,  and  this  we  cannot 
do.  No  attempt  has  been  made  to  adjust 
the  conflicting  claims  upon  ao  equitable 
basis.  On  the  record,  and  the  facts  pre- 
sented by  It,  we  recommend  that  the  orAer 
vacating  tbe  t«mporaE7  injunction  be  af- 
firmed. 

Pbb  Cdbiau.  It  Is  bo  ordered. 

Boston,  C.  J.,  and  Johnstov,  J.,  con- 
curring.- 

Talentinb,  J.  I  concur  In  the  result 
reached,  and  in  afllrming  the  order  vacat- 
ing the  temporary  injunction. 

  (tf  Kan.  mt 


BENinNOBOIT  T.  Cdbbisow  0t  mIA 
(Supreme  Court  <if  Kantaa.  Hsroh  7, 189L) 

DXUUKBKR  TO  EtIDIMOB. 

Where  an  action  In  replevin  Is  tried  by  tbe 
oonrt  without  a  Jury,  and  a  demnrrer  to  tbe  ari- 
dence  li  luterpoeed,  and  there  is  some  eridenee 
tending  to  establithtbelssnea  made  by  the  plMd- 
loffB.  siudi  demorror  shoold  be  ovraroled.  Wil- 
son V.  Beok,  44  Kan.  — ,  M  Fao.  Bap.  flto;  wd 
OMea  there  cited,  followed. 
(filfUohui  by  Orem,  C.) 

Commiaaloners'  decision.  Error  from 
district  court,  Butler  coanty;   H.  W. 

SCBUUACBBB,  Judg«. 

A.  L.  .Redden,  lor  pliUntIO  in  error.  J. 
K.  CubbiBOu,  B.  C.  EUts,  and  B,  D.  StrmU 
tardj  for  d^bndants  In  error. 

Gbebn,  C.  This  was  an  action  In  replev- 
in,brought  by  the  plaintiff  Inerroragalnst 
the  defendants  In  error.  In  the  district 
court  of  Butler  county,  tor  a  stock  ol 
goods  kept  in  a  store  in  the  town  of  Leon, 
In  said  county.  The  case  was  tried  to  the 
court,  and  a  demurrer  to  the  evidence  was 
sustained,  and  the  plaintiff  in  error  brtnm 
the  case  here.  asHigniug  error.  The  mate- 
rial facta  developed  on  the  trial  were: 
That  on  the  16th  day  of  July,  18S6,  F.  W. 
Beckroeyer  executed  a  chattel  mortgage 
to  J .  Bennlnghotr,  the  plaintiff  In  error,  up- 
on a  stock  of  merchandise  in  Leon,  Butler 
county,  to  secure  the  paymeutof  $4,260.30. 
The  mortgage  was  filed  for  record  on  tbe 
following  day;  and  a  renewal  affidavit 
was  made  and  filed  on  tlie7tb  day  ol  July, 
1887.  Some  time  In  the  tall  ot  1886  the 
mortgagor  made  a  partial  transfer  of  the 
stock  of  goods  to  C.  L.  King.  On  the  Uth 
day  of  December,  18&6.  King  executed  a 
mortgage  upon  this  same  stock  of  mer- 
chandise to  the  W.  B.  Grimes  Bry  Goods 
Company,  to  secure  the  payment  ol  f800, 
due  December  6, 18K7,  subject  to  tbe  morv 
eage  given  by  Beckmeyer  to  Bennlnghott. 
This  mortgage  was  filed  for  record  on  tbe 
same  day,  and  a  renewal  affidavit  was 
filed  on  the  28d  day  of  December,  1887.  F. 
W.  Beckmeyer  and  C.  L.  King  executed  a 
chattel  mortgage  upon  the  same  propwtiy 
the  1st  day  ot  J  une,  1887,  to  T.  K.  Uauna, 

■Felition  for  rehearing  pending. 
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snrvlTlng  partner  o!  Tootle.  Hanna  &  Co., 
for  $875,  payable  on  the  23d  day  of  May, 
1888.  Tble  last  mortgage  waa  subject  to 
the  mortgageH  given  to  Bennlnghon  and 
the  W.  B.  Grlraee  Dry  Goods  Company, 
and  was  filed  for  record  oa  the  Name  day. 
The  stock  ol  Koods  woh  redelivered  by 
King  to  Beckraeyer.  who  continued  lu 
poaseBBlon  until  theOtb  day  ot  Janaary, 
1888,  when  there  wan  a  conditional  sale  of 
the  goodR  to  Henry  J.  Dillon.  The  fol- 
lowing 1b  a  copy  of  the  contract  for  the 
salpot  theotock  ol  goods:  "Leon, Kansas, 
Jan.  6,  IHSS.  Agreement  between  F.  W. 
Beckmeyer  and  Henry  J.  Dillon.  The 
parties  hereto  agree  as  follows:  The  said 
Beckmeyer  agrees  t[>  sell  and  has  sold  to 
said  Dillon  the  stock  of  general  mercban- 
dlsenow  In  building  known  as  the  'Butler 
<'o.  Storp,' subject  to  Incumbrance  of?l,- 
800.00.  And  the  said  Dillon  hereby  aiiTees 
to  give  said  Beckraeyer,  Jn  exchange  or 
payment  for  said  stock  of  goods,  the  fol- 
lowing described  lands,  and  execute  good 
and  saffivlent  warranty  deeds  for  tliesame 
to  J.  Bennlnghoff,  the  said  lands  to  be  free 
and  clear  of  all  incumbrance  excepting 
mortgage  of  four  hundred  and  fifty  dol- 
lars and  one  hundred  and  fifty  dollars,  due 
the  government,  which  Dillon  agrees  to 
pay  when  due,  and  one  hundred  and  sixty 
acres  of  land.  Description  of  land:  Lots 
3  &4of  S.half  of  N.  W.  quarter  section  four, 
township  92,  range  2S£,  160  acres :  also  the 
N.  half  of  the  S.  W.  quarter,  N.  half  of  the 
N.  W.  quarter  of  sec.  29,  town  31,  range 
23,160  acres;  also  the  S.  £.  quarter  of 
S.  E.  quarter  sec.  15:  W.  half  of  8.  W. 
quarter  of  8.  W.  quarter  sec.  14,  town 
33.  R.  21,  160  acres,— all  in  Clark  county, 
Kansas:  the  last-named  piece  or  tract 
being  subject  to  mortgage  of  9450.  and 
no  more:  and  also  execute  to  said  Beck- 
meyer a  second  chattel  mortgage  on  stock 
of  goods  for  the  sum  of  $800.00,  with 
12  per  cent,  interest  from  date  of  mort- 
gage, said  note  and  chattel  mortgage  to 
ran  one  yearfromits  date;  thesald  Dillon 
to  furnish  at  his  own  cost  abstract,  show- 
ing aald  land  clear  of  all  Inenmbrance,  as 
above  mentioned,  and  exeente  deed  aa 
above  mentioned ;  thesegoods  to  be  deliv- 
ered into  his  poeaenslon.  The  said  Dillon 
further  agrees  not  to  remove  goods  from 
Leon,  Kansas,  and  to  pay  on  said  first 
mortgage  to  Bennlnghoff  at  least  fifty 
dollars  per  week,  until  the  whole  Is  paid, 
the  said  mortgage  to  be  given  to  said 
Beckmeyer  for  the  $800  to  cover  all  goods 
which  may  be  added  to  stock  of  goods, 
and  also  book-account.  The  said  Dillon 
hereby  represents  nald  land  as  being  near- 
ly all  good, smooth  Innd.and  tillable,  with 
Kansas  houses  on  each  quarter;  also  good 
wells,  and  40  acres  In  cultivation.  This 
trade  bring  made  upon  the  said  Dillon's 
representRtlonsof  said  land.thesaid  Dillon 
to  comply  with  the  said  conditions  with- 
in six  days  from  this  date,  or  sale  Is  null 
and  void.  The  said  F.  W.  Beckmeyer  to 
pay  all  other  Incumbrance  on  stock  of 
goods.  The  said  Dillon  further  agrees  to 
give  another  note  for  $130.00,  with  the 
above  $800.00  mortgage,  which  is  to  be 
paid  Feb'y  5, 1888.  [Signed]  F.  W.  Bkcr- 
MfETBR.  Hrnrt  J.Dillon.'*^  Accompany- 
ing till!  contract,  a  bill  of  aule  was  ex- 


ecuted by  Beckraeyer,  which  recited  the 
fact  that  the  property  was  free  from  all 
incumbrance,  except  a  mortgage  of  $1,800. 
This  sale  seemed  to  have  been  made  with 
the  knowledge  and  consent  of  the  plain- 
tiffin  error.  Under  this  agreement  and 
bill  of  sale,  Dillon  took  charge  of  the  store 
on  theSth  day  of  January,  and  continuerl 
in  possession  until  tbel8th,  when  Bennlng- 
hoff went  to  Dillon,  and  demanded  posses- 
sion of  the  stock  of  merchandise,  who  re- 
fused to  deliver  the  key  to  him  personal- 
ly, or  to  turn  over  the  stock,  but  consent- 
ed that  Beckmeyer  might  take  charge  of 
the^tore  for  him,  and  dispose  of  the  goods 
for  Benninghoff's  benefit,  and  apply  the 
proceeds  of  sales  In  paying  off  Bennlug- 
boH's  debt.  The  key  washanded  by  Dillon 
to  Beckmeyer,  In  the  presence  of  Bennlng- 
hoff, who  continued  In  charge  of  the  store 
until  9  or  10  o'clock  the  nest  day,  when 
the  representatives  of  the  defendants  in 
error  came  in  and  demanded  possession  of 
the  stoi-e,  and,  under  threats  that  he 
would  be  arrested,  Beckmeyer  surrendered 
the  key.  Dillon  was  not  present  at  the 
time,  and  Beckmeyer  stated  that  he  was 
holding  thestockfor  Bennlngb<iff.  On  the 
following  day  the  plaintiff  commenced 
this  action.  The  deeds  for  the  land  men- 
tioned in  the  contract  were  received  by 
Bennlnghoff,  but,  on  account  of  some  de- 
fect, they  were  returned  by  mail  to  the 
parties  who  bad  executed  thf>m. 

Tbe  plaintiff  in  error  insists  that  the 
mortgage  from  Beckmeyer  to  Bennlnghoff 
was  valid,  and  comes  fairly  within  the  rule 
heretofore  laid  down  by  this  court,  with 
reference  to  mortgages  upon  stocks  of 
merchandise;  that  upon  the  trial  there 
waasome  evidence  to  support  the  claim  of 
the  plaintiff  In  error  to  the  title  to  the 
property  in  controversy;  and  therefore 
the  demurrer  to  the  evidence  was  improp- 
erly sustained.  Tbe  contention  of  the  de- 
fendants in  error  Is  that  the  evidence 
offered  by  the  plaintiff  below  conclusively 
showed  that,  at  thecommencement  of  this 
action,  the  mortgage  of  the  plaintiff  in  er- 
ror was  without  force,  and  hence  the  de- 
murrer to  the  evidence  was  properly  sus- 
tained. We  think  the  demurrer  to  the  evi- 
dence should  have  been  overruled.  The 
mortgage  under  which  the  plaintiff  in  er- 
ror claimed  title  seemed  to  have  been  given 
in  good  faith,  for  a  sufficient  considera- 
tion; and  there  was  some  evidence  to  in- 
dicate that  there  was  an  unpaid  balance 
of  about  $1,800  still  due  the  plaintiff  in  er- 
ror. All  of  the  mortgages  under  which 
title  was  claimed,  by  both  plaintiff  and 
defendants,  were  given  upon  the  same 
stock  of  goods,  and  such  mortgages  have 
been  upheld  by  this  court.  Frankhouser 
V.  Ellett,  22Kan.l27;  Howard  v. Rohlfiug, 
36  Kan.  357, 13  Pac.  Bep.  566.  There  waa 
an  express  recitation  In  the  contract  be- 
tween Beckmeyer  and  Dillon  that  the  sale 
was  made  subject  to  an  Incumbrance  of 
$1,800,  and  In  that  agreement  Dillon 
liromised  to  pay  at  least  $."10  a  week  on 
the  first  mortgnge  to  Bennlnghoff,  until 
the  whole  was  paid.  As  we  view  the  testi- 
mony, there  was  evidence  to  show  that, 
when  Dillon  delivered  the  key  of  the  store 
to  Beckmeyer,  It  was  for  the  benefit  of 
Bennlnghoff.   We  are  not  sattsfled  that 
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the  a  (tempted  sale  byBeckmeyer  to  Dillon 
operated  as  a  relense  of  the  Bennlnghoff 
mortftaKe.  The  deeds  for  the  land  were 
ezecnted.  but  afterwards  returned.  If  It 
did  nut,  the  question  an  to  who  was  In 
poBsession  of  the  store  when  the  defend- 
antH  below  obtained  possession  throuKh 
Beckineyer  is  not  very  material.  If  the 
first  inorttfage  was  not  dl8charjied,by  the 
making  of  the  contract  between  Dillon  and 
Beckmeyer  the  plaintiff  In  error  had  the 
undoubted  right  to  maintain  hla  action. 
We  do  not  care  to  consider  tlie  evidence. 
That  of  the  plaintiff  alone  fs  here,  and  alt 
that  we  can  now  say  Is  that  the  facts  ad- 
duced beforethetrlalcuurt  seemed  toshow 
acauseof  action  In  favor  of  the  plaintiff  In 
error.  Under  the  well-aettled  rale  of  this 
court,  nnlesfl  there  has  been  a  total  failure 
upon  the  port  of  the  plaintiff  to  pmve  a 
canseof  action, or  somematerlal  fact  In  is- 
sue, thi' demurrer  should  have  been  over- 
ruled. WilKon  V.  Beck,  44  Kan.  — ,  24  Pac. 
Ilep.ori? ;  Railroad  (;o.  v.  Cravens,  43  Kan. 
{mO,  23  Pac.  Rep.  1044;  Gardner  v.  King,  37 
Kan. 671. 15  Pac.Kep.920;  Merketv.Smltb, 
.13  Kan. 66, 5  Pac.  Bep.  m ;  Wolf  v.  Washer, 
92  Kan.  63.1.  4  Pac.  Bep.  1036;  Brown  v. 
Kallroad  Co.,  31  Kan.  1, 1  Pac.  Bep.  005. 
We  recommend  reversal  of  the  Judgment. 

Pf:r<:criam.  It  Is  BO  ordered;  all  the 
Justices  concurring. 


(u  Kan.  m) 

Leaven woBTB,  N.  &  S.  Rt.  Co.  v.  Wilrlvs 

et  al. 

(Supreme  Court  of  Kotisob.   March  7,  1891.) 

FLEADixo—DKMVimER— Eminent  Domain  —  Jois- 
PEK  or  AcTioNti— DAXAQBa— Gexebal  and  6fe- 

1.  Each  count  In  a  i^tition  containing  more 
than  one  cause  of  action  must  contain,  in  and  of 
lt«olf,  a  full  nnd  complete  statement  of  all  the 
facts  constltutinit  thevause  of  action  souRht  to  be 
statfKl,  Gxccpt  that  acount  subsequent  to  the  first 
may  bo  laadu  suftl<'lent  by  a  proper  reference  to 
tho  first  or  sotuo  otncr  preoedini;  count,  without 
a  repetition  of  nil  tbo  facta  necessary  to  constitute 
the  cause  of  action. 

2.  When  the  first  cause  of  action  Id  a  petition 
contains  no  claim  for  damage,  Itis  error  to  over- 
rule a  spociai  demurrer  to  said  cause  of  action, 
which  states  as  a  reason  therefor  that  said  count 
does  not  state  facta  sufHcient  to  constitutea  cause 
of  action. 

d.  In  the  trial  of  an  action  on  an  appeal  from 
the  award  of  commissioners,  in  a  railroad  rlgbt- 
of-wavcase,  a  cause  of  action  forinjuries  to  lands 
owneii  by  M.  W.  by  reason  of  the  appropriation 
of  tne  right  of  way  cannot  be  joined  with  an  ac- 
tion for  injuries  to  lands  owned  Dy  M.  W.  and  S. 
W.  Jointly,  Id  such  a  case  it  is  error  to  overrule 
a  demurrer  to  the  petitloa  which  avers  the  mls- 
Jolndor  as  the  reason  thereof. 

4.  In  an  actio»  for  daroafres  for  injuries  to 
lands  by  reason  of  the  appropriation  of  a  ri^iht  of 
way  for  a  railroad  company  across  the  same,  dara- 
a^ts  must  be  confined  to  the  Tract  of  land  o%'er 
which  the  right  of  way  is  condemned,  unless  the 
owner  h4ia  other  lands  contiguous  thereto,  and  so 
MitutitiHl  with  rcsiKVt  to  the  same  that  the  value 
is  uppii'i'iubly  augmented  by  their  use  in  t-onnei-- 
ilou  thcivwitli  as  a  single  farm,  and  the  appro- 
priation of  said  right  of  way  has  destroyed  or 
■iTltnwly  interfered  with  such  use. 

Whrn  there  Is  a  discrepancy  between  the 
giMieral  and  special  verdicts  of  a  Jury  the  latter 
lUUHt  oontrol. 

tt.  Where  Judgment  le  entered  on  the  pen- 
oral  verdict  for  a  aom  larger  than  ia  wurruuted 


by  the  special  verdict  it  Is  error  to  orermld  a 
motion  to  reduce  aaid  Judgment  to  make  It  cor- 
respond with  the  special  verdict. 
{SyUabit*  by  Strang,  C.) 

Commissioners*  decision.   Error  from 

district  court,  Atchison  county;  W.  D. 
GiLBBRT,  Judge. 

Geo.  R.  Peck,  A.  A.  Hard,  and  Afills  <fi 
Wells,  for  plaintiff  in  error.  ToiuItuBoa  A 
Eaton,  tor  defendants  in  error. 

Stkano,  G.  This  was  an  appeal  from 

the  report  of  commissioners  appointed  to 
condeoin  the  right  of  way  for  the  plain* 
tiff's  railway.  The  plaintiffs  below  filed 
their  amended  petition  in  the  district 
court  of  Atchison  county  February  4, 
1888.  To  this  petition  the  defendant  be- 
low  presented  a  motiou  to  require  the 
plaintiffs  to  sei>artttei7  state  and  number 
their  alleged  causes  of  action,  which  mo- 
tion was  overruled.  A  demurrer  was  then 
Interposed  to  said  petition,  on  the  grounds: 
(1 )  That  the  first  count  or  cause  of  action 
Insaid  peticiondld  uotstatefactssufficient 
to  constitute  a  cause  of  action :  (2)  tbede- 
fendunt  demurred  to  the  second  count  or 
cause  of  action  in  said  iratltfon  because  It 
did  not  state  facta  sufficient  to  constitute 
a  cause  of  action;  and  (3)  defendant  de- 
murs tothepetition  because  several  causes 
of  action  are  improperly  joined.  The  de> 
murrer  was  overruled.  May  3d  the  de- 
fendant tiled  Its  amended  answev,  and  tbe 
case  went  to  trial  before  tbe  court  and  a 
Jury.  May  7,  1H88,  tbe  Jury  returned  a 
general  verdict  for  tbe  plaintiffs,  and  al- 
so a  special  verdict,  consisting  of  answers 
to  a  large  number  of  questions  submitted 
to  them  by  the  defendant  beluw.  The 
general  verdict  was  for  $3,402.09.  May 
10th,  the  defendant  filed  a  motion  to  reduce 
tbe  Judgment,  first,  by  $400,  upon  the 
ground  that  the  special  verdict  showed 
tlie  general  verdict  was  that  much  too 
large:  also  by  the  sum  of  $170.69,  for  rea- 
son that  the  plaintiffs  were  not  entitled  to 
interest.  This  niotiou  was  overruled. 
Defendant  then  filed  a  motion  for  a  new 
trial,  which  was  aiKo  overruled,  and  tbede- 
femlant  coiues  here  asking  u  review  uf  the 
case  by  this  court. 

Counsel  for  plaintiff  In  error  in  their  brief 
first  call  our  attention  to  their  demurrer 
to  the  amended  petition  filed  In  the  court 
below,  and  contend  tliat  the  first  count 
or  cause  of  action  therein  set  forth  does 
not  contain  facta  sufficient  to  coustltuto 
a  cause  ut  action.  An  examination  of  tbe 
Iietitlon  satisfies  us  that  the  objection  to 
this  count  ul  tbe  petition  is  good.  This 
cause  of  action  falls  to  set  up  any  claim 
fur  damages.  Each  cuuKcof  action  in  a 
petition  containing  mure  than  one  cause 
uf  action  must  "contain,  in  aud  of  itself,  a 
full  and  complete  statement  of  all  the  facts 
constituting  the  cause  of  action  therein 
intended  to  be  stated.  In  otiier  words, 
each  count  should  be  "eftarate  and  dis- 
tinct from  every  other  count,  and  be  com- 
plete within  itself. "  except  that  acount 
KubHcqneut  to  the  first  may  be  made  suffi- 
cient by  a  proper  reference  to  the  (IrKt  or 
some  other  preceding  count.  Stewart  v. 
liHlderston,  10  Kan.  145;  Kruti  v.  Fisher, 
S  Knn.  90.  Tbe  first  count  was  designed 
to  sfC  out  a  cause  of  action  for  damages 
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to  lands  owneJ  Jointly  by  Michael  and 
Sarali  Wilklna,  arising  from  the  condera- 
nntlon  of  the  right  or  way  of  tli»  iJlalntifF; 
but  it  is  not  complete  "in  and  of  itpelf." 
It  contains  ao  claim  of  daniaeeR.  if  It 
contuinefl  the  ntKresHary  allej^atlons  that 
are  wantlne.  ho  that  It  could  stand  alone 
as  acnnseof  action,  there  would  l>e  no 
difficulty  In  the  way  of  the  plnintllTs  below 
recoverlnc  df.moffeB  to  at  least  a  portion 
of  the  land  therein  d'-wcribed.  They  would 
then  have  a  right  to  recoverfor  any  dam- 
age to  the  S.  %  of  the  S.  E.  %  of  section  10, 
bevaase  It  Is  admitted  that  they  are  ]oInt 
owners  of  that  portion  ol  section  10,  and 
that  It  ia  thf!  frround  over  which  the  right 
of  way  of  the  plaintiff  was  condemned, 
and  its  road-bed  constructed.  The  demur- 
rer to  this  cause  of  action  must  be  sus- 
tained. 

The  second  count,  with  its  reference  to 
the  first,  may  state  a  cause  of  action  In 
favor  of  Michael  Wllklns;  but,  as  there  is 
a  demurrer  to  the  petition  as  a  whole, 
□pon  tfapfrrunnd  that  distinct  causes  of 
action  are  Joined  therein,  which  cannot 
be  united,  and  as  the  same  question  Is 
raised  by  objections  to  evidence,  we  wilt 
exnmine  this  count  in  the  light  of  these 
objections.  This  count  allegeft  that  the 
plaintiffs.  Michael  and  Sarah  Wllkins,  are 
entitled  to  dnmagea  to  the  lands  therein 
described  by  rctison  ol  Injuries  sustained 
thereto,  growingout  of  the  condemnation 
of  the  right  of  way  of  defendant  railroad. 
The  petition  heix'  avers  that  the  lands 
therein  described  belong  to  Michael  Wil- 
blnsas  soleownertbereof.  Itfollovts.then, 
that  Sarah  WHkins,  who  Is  made  a  co- 
plaintiff  with  Michael  Wllkins  In  this 
count,  has  no  Interest  whatever  In  any 
•ianiages  which  might  be  awarded  for  in- 
jury to  the  land  therein  described.  The 
question,  then,  is,  can  the  RC-cond  count, 
which,  if  It  state  a  cause  of  action  at  all, 
states  one  In  favor  of  Michael  Wllkins 
alone,  be  united  In  the  same  petition  with 
the  first  conut,  which  attempts  to  set  out 
a  cause  of  action  In  fnvor  of  Michael  Wll- 
kins and  Sarah  Wilklns  Jointly?  We 
think  not.  Paragraph  4166,  Gen.  St.  1889, 
is  the  provision  In  our  Code  relating  to 
joinder  of  actions,  the  last  clause  of  which 
reads  as  follows:  "But  the  causes  of  ac- 
tlon  so  united  must  all  belong  to  one  of 
these  clusses,  and  must  affect  all  partlett 
to  the  action,  except  to  enforce  mortgages 
pr  other  Hens."  In  this  case  the  first  of 
the  two  caunes  of  action  affects  Michael 
and  Snrah  Wilkins  Jointly,  while  the  sec- 
ond cause  of  action  affects  only  Michael 
Wilkins.  It  cannot  he  said,  then,  that 
'the  second  count  affects  all  the  parties  to 
"the  action,  and  hence  the  Code  forbids 
thHr  joinder  in  the  same  petition.  In 
Palmer  v.  Waddcll,  22  Kan.  352,  the  court 
held  that  "where  two  or  more  persons 
haveseparate  causes  of  action  against  the 
same  defendant,  arising  from  the  obstruc- 
tion of  a  natural  water-course,  and  the 
Injury  of  tlieir  lands  and  crops  thereby, 
they  cannot  anlte  in  the  same  petition  to 
recover  damages  of  such  Injuries  which 
ure  plainly  distinct  and  unconnected." 
Hudson  V.  Atchison.  12  Knn.  140;  Swen- 
Hon  T.  Plow  Co..  14  Ken.  387;  Schnltz  t. 
Winter,  7  Nev.  R03;  State  y.  Commisslon- 
T.26F.no.l--2 


ers,  38Knn.  81S.  16  Pac.  Bep.  337;  Durein 
V.  Pontious,  34  Kan.  353.  S  Pac.  Kcp.  4L'H; 
Jcffers  V,  Foriies,  28  Kmi.  178.  Counsel  for 
defcnilants  reler  to  the  case  of  <.'(tminlH. 
stoncrs  v.  Lahore,  37  Kan.  4HQ,  15  Pac. 
Rep.  577.  In  that  case  a  father  and  two 
sous  each  owned  aquartersectiou  of  land, 
lying  together  in  a  body.  Thfy  en  tered  Into 
a  cupartnerwhiji  to  breed  and  raise  cat- 
tle, and  by  the  terms  of  the  copartnership 
agreement  tliey  were  to  use  the  three- 
quarters  of  land  together  In  the  business 
ns  one  tract.  .A  highway  was  construct- 
ed so  as  to  affect  these  lands.  Damages 
were  separately  awarded  to  two  of  these 
parties,  and  none  to  the  third.  Each  oao 
for  himself  appealed.  On  the  trial  In  the 
district  court,  by  the  consent  of  parties, 
the  threeca^es  wereconsolldnted  and  tried 
together.  But  several  Judgments  were 
rendered  In  favor  of  two  of  the  parties  for 
damage  to  their  several  lands,  and 
against  the  third  party.  The  court  also 
rendered  Judgment  for  damages  In  favor 
of  all  the  parties  for  injury  to  the  use  of 
their  land  under  their  copartnership  con- 
tract. This  courtsuatalned  thejudgment. 
But  it  must  he  remembered  that  the  sev- 
eral actions  in  the  name  of  each  of  the  in- 
dividual owuera  of  the  three-quarters  of 
land,  and  the  claim  for  damages  to  their 
joint  use  and  occupancy  of  the  same,  were 
joined  in  the  district  court,  and  tried  to- 
gether by  consent  of  the  parties,  and  that 
the  improper  Joinder  <if  causes  of  action  in 
the  case  was  by  consent,  and  there  was 
at  no  time  any  objection  thereto.  For 
the  same  reasons  the  objections  to  the 
evidence  concerning  damages  to  lands  in 
sections  15  und  9  should  have  been  sus- 
tained. But,  aside  from  this,  we  do  not 
think  the  pluintiffe  below,  or  either  of 
thera,can  recover  damages  to  lands  In 
sections  15  and  9  by  reason  of  the  appro- 
priation of  the  right  of  way  for  the  rail- 
road of  the  defendant  below,  across,  and 
over  the  S.  k  of  the  S.  E.  %  ul  section  10.  We 
do  not  thlnfc  these  lands  are  In  any  appre- 
ciable way  damaged  thereby.  The  gen- 
eral rule  In  relation  to  the  assessment  of 
damages  to  land  for  injuries  thereto  by 
reation  of  the  appropriation  of  a  right  of 
way  by  a  railroad  company  Is  that  the 
damages  shall  be  limited  to  thelot  of  land 
over  and  across  which  the  right  ol  way  Is 
condemned.  Under  oarstatuteBthls  court 
has  extended  this  rule  by  giving  a  liberal 
construction  to  the  ohrase  "lot  of  land," 
so  as  to  Include  any  contlgucjus  compact 
body  of  land  used  as  a  single  farm.  The 
warrant  for  this  seems  to  be  found  In  tne 
language  of  the  constitution,  (section  4, 
art.  12,)  which  provides  that  the  compen- 
sation for  such  right  ol  way  appropriated 
to  the  use  of  the  compan.r  ineludes  not 
only  the  value  of  the  property  taken,  but 
also  the  loss  the  land-owner  sustains  In 
the  value  of  his  property  by  beingdeprived 
of  a  portion  of  It;  and  also  wiirrsnted  by 
the  language  of  the  statute,  (paragraph 
1395,  Gen.  St.  1889.)  a  portion  of  which 
reads  as  follows:  "And  for  ail  other 
damages  sustained  by  such  person  or  per- 
sons by  reason  of  such  right  of  way  so  ap- 
propriated." Tills  language  not  only  In- 
cludes damages  tor  the  rightof  tvay  taken, 
but  for  all  other  actual  damages  sus- 
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talned;  that  1b. the  result  of  Injury  by  rea- 
son ol  the  appropriation  ol  the  right  of 
way.  But  we  do  not  think  this  court  has 
ever  t^one  bu  far  as  to  say  that  lands  sit- 
uated, with  respect  to  the  right  of  way 
appropriated,  like  the  lands  described  In 
sections  i)  and  15  are,  should  be  consid- 
ered In  the  aHsesHnientotdaniaKes  because 
of  the  appropriation  of  the  right  of  way. 
It  la  true  that  the  evidenceshows  that  the 
plaintiffs  pastured  these  lands,  and  to 
that  extent  used  them  In  connection  with 
lands  In  section  10.  But  so  they  might 
pasture  the  land  II  It  wan  in  section  36  or 
set;tlon  R ;  but  we  do  not  think  that  would 
authorize  the  assessment  uf  damagethere- 
to  by  reason  uf  a  right  of  way  condemned 
acroBR  the  S.  £.  %  of  section  10.  These 
lands  are  not  In  a  compact  body.  The 
land  in  section  9  Is  a  mile  away  from  the 
home  farm,  with  a  whole  section  of  land 
belonging  to  a  stranger  Intervening.  But 
the  defendant  aays  this  land  corners  with 
the  N.  W.  %  of  aertlon  15,  and  that  the  N. 
W.  of  15  cornere  with  the  S.  E.  of  10,  the 
lot  over  which  the  right  of  way  was  con- 
demned, and  therefore  all  of  these  lands 
are  contiguous;  and,  as  they  are  used  as 
one  farm  by  reason  of  these  lands  in  sec- 
tions 15  and  9  being  pastured  in  connec- 
tion with  the  home  farm,  it  is  proper  un- 
der the  decisions  of  tbiscourt  to  take  them 
Into  consideration  In  aaseasing  damages 
to  the  lands  of  plaintiffs  below  on  account 
of  the  right  of  way  over  the  land  In  sec- 
tion 10.  If  this  were  true,  then.  If  tiie 
plaintiffs  below  owned  the  N.  W.  Ji  of  16. 
and  it  was  used  as  a  pasture  by  the  plaintiffs 
In  connection  with  the  home  lands,  that 
would  have  to  be  considered  In  the  assess- 
ment of  damages, becauselt  cornered  with 
lands  that  by  a  succession  of  corners 
reached  the  home  tract,  affected  by  the 
right  of  way.  It  Is  only  when  other  lands 
are  so  situated  with  respect  to  the  tract 
aRected  by  the  right  of  way  that  their 
value  consists  larKely  In  their  use  as  a 
single  farm  in  connection  with  the  tract 
affected,  and  the  appropriation  of  the 
right  of  way  has  destroyed  or  seriously 
injored  that  use,  that  they  are  considered 
In  the  assessment  of  damages.  In  this 
case  it  is  physically  Impossible  for  the 
plaintiffs  below  to  go  from  their  lands  in 
section  10  to  their  lands  either  in  sections 
15  or  without  going  upon  the  lands  of 
other  owners.  We  think  they  can  still 
reach  these  lands  by  crossing  the  lands  of 
others  by  making  a  new  lane  at  small  ex- 
j)ense;  and  If  they  cannot  they  fail  to  show 
that  they  have  any  right  of  way  over 
other  lands  to  these  lands  that  may  not 
be  shut  off  at  any  time.  As  tlils  case  goes 
back  for  a  new  trial,  we  are  of  the  opin- 
ion that  the  lands  In  sections  9  and  15 
should  be  dropped  out  of  the  ease. 

The  motion  to  reduce  the  verdict  In  this 
ease  should  have  been  suHtalned.  The 
special  verdict,  which,  by  Its  terras,  cov- 
ers and  specifies  alt  damages  that  we 
think  could  possibly  arise  In  this  case, 
fixes  the  damages  In  the  aggregate,  at  a 
sum  $400  less  than  the  amount  of  the  gen- 
eral verdict;  and  when  there  Is  a  discrep- 
ancy between  the  general  and  special 
verdicts  the  latter  controls.  On  the  other 
band,  it  is  not  error  to  allow  Interest  on 


the  sum  found  as  damages,  and  the  mo- 
tion to  strike  out  the  item  ol  Interest  was 
properly  refused. 

There  are  other  questions  raised  In  this 
case  by  reason  of  the  court's  refusal  to 
give  certain  Instructions  and  to  submit 
certain  questions  to  the  Jury;  but.  as  the 
case  wlU  be  reversed  without  considering 
ihese  complaints,  we  will  not  notice  them. 
It  is  recommendedthatthejndgmentof  the 
district  court  be  reversed,  and  cose  re- 
manded for  new  trial. 

Per  Curiam.  It  is  so  ordered;  all  the 
Justices  concurring. 

(45  Kan,  599) 

Nriswa»oer  v.  McClellan. 
(Supreme  Court  of  Kansas.   March  7, 1891.) 

STATUTB  of  FBAUDS — ASSL'HPTIOX  OV  DEBT  OW 

TniBD  Person, 
A  purchaser  who  accepts  a  conveyance  of 
real  property,  recitiiig  that  there  is  a  mortgage 
lien  thereon,  which  the  purchaser  assumes  to 
pa^,  cannot  avoid  the  payment  of  such  lien  by  a 
claim  that  It  was  a  verbal  promise  to  pay,  and 
void  by  the  statutes  of  fraud. 
iSyllabus  hy  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Osborne  county;  Clark  A. 
Smith.  Judge. 

Walroad.  Mltcheil  &  Heren  and  H.  P. 
Welsb.lor  plain  tilt  in  error.  Bays  &  Pitts, 
for  defendant  in  error. 

SiUPSON.C.  The  defendant  la  error  sued 
the  plaintiff  In  error  In  the  district  court  of 
Oshorne  county  to  recover  the  sum  of 
$381,  with  interest  at  7  per  cent,  from 
March  1, 1S87.  He  alleged  In  his  petition 
that  on  the  1st  day  of  February,  1887,  be 
sold  and  conveyed  to  the  plaintiff  in  error 
lot  6,  Id  block  6,  In  the  town  of  Blooming- 
ton.  In  said  county,  and  a  small  stock  of 
goods  and  merchondlse.  As  a  part  con- 
sideration for  the  lot  and  goods  so  sold 
the  plaintiff  in  error  agreed  to  pay  a  cer- 
tain note  given  by  W.  H.  Snyder  to  S.  B. 
Warren,  secured  by  mortgage  on  Jot  6,  the 
payment  of  which  the  defendant  In  error 
had  assumed  and  was  bound  to  pay. 
That  said  note  was  past  due  at  the  time  of 
the  sale  from  defendant  In  error  to  plain- 
tiff in  error,  and  Judgment  had  been  ob- 
tained on  it.  and  said  lot  ordered  t^old. 
That  the  plaintiff  In  error  had  paid  all  the 
purchase  price  of  said  lot  and  goods  ex- 
cept the  note  secured  by  mortgage  on  said 
lot.  That  Warren  caused  said  lot  to  be 
sold,  but  he  only  reollzed  on  the  sale  the 
sum  of  $x9.and  the  defendant  In  error  was 
compelled  to  and  did  pay  the  balance  ol 
said  Judgment,  amounting  to  the  sum 
sued  for.  The  plaintiff  In  error  filed  an  an- 
swer generally  denying  all  the  allegations 
in  the  petition.  Trial  was  had  at  the  Oc- 
tober term.  18S7,  and  the  material  facts 
are  recited  in  the  following  findings  of  the 
district  court: 

Findings  of  fact:  **(1)  On  the  Istday 
of  Mny,]886,  the  plaintiff  became  the  own- 
er of  lota  6  and  7,  in  block  6.  of  the  town- 
site  of  Bloomington,  county  of  Osborne, 
state  of  Kansas,  by  purchase  of  the  same 
by  deed  of  conveyance  of  same  by  W.  H. 
.Snyder  and  S.  C.  Snyder,  hte  wife,  A.  D. 
Booze  and  L.  Booze,  his  wife.  In  said 
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deed  of  eonTeraDce  It  was  Btipalated  that 
the  plaintiff,  Dorsey  McClellan,  should  as- 
vamethepayment  of  the mortgafce  of  $376, 
with  Intereat  from  that  date.  That  on  the 
26th  day  of  February,  1887,  In  an  action 
thm  pending  In  the  district  court  of  said 
Osborne  county,  a  judf^ment  of  foreclosure 
was  rendered  In  an  action  In  which  S.  S. 
Warren  was  plaintiff  and  Dorsey  McCIel- 
lan  and  Ann  McQellan,  W.  H.  Snyder  and 
wife,  and  A.  D.  Bouze  and  wife,  were  de- 
fendants. Judgment  of  foreclosare  was 
Tendered,— jodgment  of  9395  and  costs, 
and  Interest  at  8  per  cent,  on  the  Jadg- 
ment,— 4nd  foreclosure  sale  ordered  of 
the  property  mortgaged  to  secure  said 
amoant.  Personal  Judgment  was  not 
rendered  against  Dorsey  and  McClellan 
and  wife,  hot  only  a  ludjcment  of  fore- 
closare. That  the  mortgage  toreclosed 
In  said  action  and  npon  which  said  Judg- 
ment was  rendered  Included  with  other 
property  lots  6  and  7,  In  block  6,  In  the 
town-site  of  Bloomlngton.  Osborne  coun- 
ty. Kansas.  That  a  short  time  prior  to 
the  23d  day  of  March,  1887,  the  plaintiff 
contracted  to  sell  and  did  sell  to  the  de- 
Itaidant  a  stock  of  goods  and  merchandise 
■itnated  In  bnlldlng  on  lot  B,  block  6.  in 
said  town  of  Bloomlngton,  and  In  which 
he,  McClellan,  had  a  half  interest;  and  also 
In  the  same  transaction  contracted  to  sell 
lots  6  and  7,  block  6,  In  the  town  of  Bloom- 
lngton, as  aforesaid,  to  the  defendant, 
Hal.  W.  Nelawanger.  That  as  a  part  of 
the  consideration  of  the  purchase  price  of 
said  lots  and  stock  of  merchandise  the  de- 
fendant. Hal.  W.  Neiswanger,  contracted 
to  assume  the  payment  of  the  Judgment 
and  cunts  above  described.  That  during 
the  entire  transaction  no  mention  had 
been  made  to  the  plaintiff,  Dorsey  McClel- 
lan, that  the  purchase  was  being  made  in 
the  Interest  uf  any  other  person  or  for  any 
other  person  than  the  defendant  himself. 
The  defendant  took  ponsesiiion  of  the 
goods,  and  drew  a  part  of  them,  at  least, 
to  Osborne,  prior  to  the  23d  day  of  March, 
18ST.  That  prior  to  the  23d  day  of  March, 
1887,  defendant  prepared  a  deed  for  the 

Slalntlff,  Dorsey  ucGlellan,  and  Ann  Mc- 
leUan,  to  execute  for  lots  6  and  7.  block  6, 
In  the  town-^te  of  Bluoroington,  OBbome 
connty,  Kansas.  That  said  deed  was  pre- 
pared, conveying  said  lots  to  David  Neis- 
wanger, Instead  of  Hal.  W.  Neiswanger. 
That  said  deed  contained  the  usual  cove* 
nanta  of  warranty,  with  the  following 
exception :  *  Except  Judgment  of  9385, 
with  Interest  at  8  percent.,  and  costs  of 
96.80.  which  party  of  the  second  part  as- 
sume.' That  the  plaintiff.  Dorsey  McClel- 
lan, was  unable  to  read  the  deed  for  him- 
self, and  that  the  deleudant.  Hal.  W.  Neis- 
wanger, read  the  deed  to  McClellan  and 
wife,  as  running  to  himself,  Hal.  W.  Neis- 
wanger, and  with  the  exception  as  above 
found.  That  the  deed  was  signed  by  Dor> 
sey  McClellan  and  Ann  McClellan  on  the 
23d  day  of  March,  1887,  and  acknowledged 
before  Hal.  W.  Neiswanger,  notary  public, 
on  that  day.  That  as  the  deed  now  ap> 
pears  the  exception  In  the  general  war^ 
ranly  reads:  'Except  Judgment  of  $31)6, 
with  Interest  at  8  per  cent.,  and  costs  of 
96.80,  which  party  qf  the  first  part  as- 
sume.* That  the  coort  finds  from  the  evl- 
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deuce  this  change  has  been  made  since  the 
execution  of  this  deed.  This  action  was 
begun  by  the  plaintiff  on  the  12th  day  of 
July,  A.  D.  1887.  and  the  said  deed  from 
McClellan  and  wife  to  David  Neiswanger 
was  flled  for  record  in  the  office  of  the 
register  of  deeds  of  Osborne  county,  Kan- 
sas, on  the  12th  of  August,  1887,  at  0 
o'clock  A.  u.  That  on  the  8th  of  April, 
18S7,  an  order  of  sale  was  Issued  by  the 
clerk  of  the  district  court  of  Osborne 
county  for  the  sale  of  the  property  described 
In  the  mortgi^  and  foreclosure  Ui  the 
above-mentioned  action.  That  the  same 
was  returned,  no  sale  being  made,  and 
that  on  the  6th  of  June,  1887,  another  or- 
der of  sale  was  issued,  upon  which  the 
sheriff  of  said  county  proceeded  and  did 
sell  lots  6  and  7,  in  block  6,  In  the  town- 
Bite  of  Bloomlngton,  In  said  county,  and 
that  the  said  lot  6  was  sold  to  W.  H.  Sny- 
der for  9E8,  and  that  lot  7  was  sold  to  Hal. 
W.  Neiswanger  for  $16.  That  at  the  date 
of  said  sale  said  judgment  and  interest 
amounted  to  94U6.t37,  and  the  costs  of  suit 
to  that  time,  $26.90.  That  by  the  sale  of 
said  lots  was  realized  $103.  The  Judgment 
and  costs  at  that  time  amounted  to 
9133.67 ;  the  amount  realized  from  the  sale 
of  the  lots.  $103;  which  leaves  a  balance 
of  933U  57.  The  Intereston  thatamount  to 
date  is  99.77;  the  total  to  date,  9310.34. 
That  the  sale  made  under  said  order  has 
since  been  confirmed  by  the  said  district 
coart,  and  deeds  to  Bald  lots  made  by  the 
aberltr  In  pursuance  of  said  sale.  That 
the  remainder  of  said  Judgment  was  paid 
by  W.  H.  Snyder,  and  that  the  plaintiff, 
Dorsey  McDellan,  has  paid  W.  H.  Snyder 
the  full  amount  of  said  Judgment  before 
the  beginning  of  this  action.  That  the 
deed  above  mentioned,  executed  on  the 
23d  day  of  March,  1887,  from  Dorsey  Mc- 
Clellan and  Ann  McClellan,  hla  wife,  to 
David  Neiswanger,  was  immediately  de> 
livered  to  Hal.  W.  Neiswanger,  and  has 
not  since  been  In  the  possession  of  the 
plaintiff.  That  thechange  Inthe  covenant 
of  warranty  was  made  without  the  knowl- 
edge of  pl^ntlff;  also  that  neither  party 
to  the  suit  knew  of  ^e  mistake  in  the  de- 
scription of  Che  lots  nntll  very  recently, 
and  long  after  the  commencement  of  this 
suit."  Conclusions  of  law:  "The  court 
finds  as  a  matter  of  law  that  the  plaintiff 
Is  entitled  to  recover  from  the  defendant 
the  sum  of  9340.34,  with  interest  from  this 
date  at  8  per  cent.,  and  costs. "  A  motion 
for  a  new  trial  was  filed  and  overruled, 
and  the  court  made  these  additional  find- 
ings: "The  court  finds  that  the  deed 
made  by  Dorsey  McClellan  and  wife  to 
David  Nelswangerwas  not  filed  for  record 
until  some  time  after  the  bringing  of  this 
action ;  that  the  plaintiff  was  Ignorant  of 
the  fact  that  there  was  any  mistake  lu 
the  description  of  the  lands  Intended  to 
be  conveyed,  and  of  the  fact  that  said 
deed  run  to  David  Neiswanger;  that  the 
defendant  was  also  ignorant  of  the  nil» 
take  lu  the  description  of  the  lots  until  a 
tew  days  before  the  commencement  of  this 
trial;  that  the  plaintiff  had  no  actual 
knowledge  of  the  mistake  In  tlie  descrip- 
tJon,  or  that  It  mn  to  David  Neiswanger, 
until  the  commencement  of  this  trial; 
that  during  the  trial,  when  the  tLat  wot 
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made  knovrn  to  the  ronrt  that  there  was 
a  mistake  In  tbe  deticriptton  of  tbe  lots 
Inteaded  to  be  conv^ei,  the  court  ottered 
to  require  the  platntfff  to  amend  Ms  peti- 
tloa  to  conform  to  the  facts  proven  in  this 
particular,  and  to  tender  a  deed  convey- 
iDK  the  lots  Intended  to  be  conveyed;  that 
the  defendant's  attorney  at  that  time  did 
not  demand  such  deed ;  that  on  the  argu- 
ment of  tbe  motion  for  a  new  trial  the  at- 
torney of  the  defendant,  among  other 
things,  complained  that  no  deed  had 
been  executed  or  delivered  conveying  to 
the  defendant  or  other  person  from  the 
plaintiff  tbe  lands  described  in  the  plaln- 
tJff's  petition.    Whereupon  the  court  re- 

Sulred  the  plaintiff  to  bring  into  court  a 
eed  properly  acknowledged  and  executed, 
Gunverlng  to  the  defendant  the  lots  In- 
tended to  be  eonreyed  In  the  original  deed, 
conveying  all  the  right  that  tbe  plaintiff 
had  on  the  23d  day  ot  March,  1887.  with 
general  covenants  of  warranty  against 
all  incumbrances  except  the  Judgment  In 
question  In  this  action;  whereupon  the 
attorney  of  the  defendant  stated  at  the 
time  that  the  defendant  did  not  waive 
any  rights  which  he  may  have  or  which 
he  may  have  had  by  reason  of  the  fact 
that  the  deed  was  not  executed  and  deliv- 
ered before  the  commencement  of  this  ac- 
tion; whereupon  the  plaintiff  and  wife 
tendered  to  the  said  defendant  a  deed  to 
lots  6  and  7,  In  block  6,  In  the  town  of 
Bloomlngton,  said  deed  containing  a  etlp- 
nlatlon  that  the  grantee  asBumes  to  pay 
said  Judgment;  whereupon  the  said  de- 
fendant refused  to  accept  said  deed,  and 
stated  as  a  reason  therefor  that  the  same 
did  not  conform  to  the  agreement  of  the 
parties,  nor  the  order  ot  the  court ;  where- 
upon the  court  directed  tbe  plaintiff  to  ex- 
ecute and  deliver  to  the  defendant  a  deed 
conveying  said  lots  without  including  In 
said  deed  the  aforesaid  stipulation,  'that 
the  grantee  assumes  to  pay  Kald  Judg- 
ment,* which  the  plaintiff  accordingly  did 
on  the  28th  day  of  October.  A.  D.  1887. 
said  deed  being  executed  and  acknowl- 
edged by  both  plaintiff  and  wife  to  the 
said  defendant,  which  deed  was  delivered 
to  the  defendant;  whereupon  tbe  conrt,  on 
the  SSth  day  of  October,  1887,  overruled 
said  motion  for  a  new  trial." 

The  case  Is  brought  here  for  review,  and 
numerous  errors  are  assigned,  and  among 
them  It  is  claimed  that  the  facts  set  forth 
In  the  petition  are  not  sufficient  to  au- 
thorize any  JudKment  against  tbe  plaintiff 
in  error.  The  precise  question  with  respect 
to  this  contention  Is  that  there  Is  no  alle- 
gation In  the  petition  with  whom  the  con- 
tract was  made  assuming  the  payment  of 
the  Indebtedness  to  Warren.  There  Is  this 
allegation  In  the  petition,  following  the 
statement,  that  the  plaintiff  below  had 
sold  to  NelBwanger  lotsS  and  7,in  block  6, 
and  a  stock  of  merchandise,  and  that  In 
part  payment  of  the  same  "the  said  de- 
fendant agreed  to  pay  and  discharge  a 
certain  note  given  by  one  W.  H.  Snyder 
to  one  S.  S.  Warren,  which  note  was  for 
the  sum  of  f875  and  interest,  and  costs 
due  thereon,  and  was  secured  by  a  mort- 
gage on  said  lot,  and  tbe  payment  of 
which  note  this  plaintiff  had  assumed. ** 
It  la  plain  from  this  statement  that  the 


agreement  was  with  the  plaintiff,  and 
that  tbe  allegation  was  entfldent  to  sup- 

eurt  thejttdgmmt.  The  next  contention 
I  that  the  nromlse  to  pay  tbe  mortgage 
was  a  verbfu  one,  and  not  binding  within 
the  statutes  of  fraud.  There  are  several 
very  conclusive  answers  to  this  qnestlon, 
— one  of  which  Is  that,  having  secured  and 
retained  the  possession,  use,  and  enjoy- 
ment of  tbe  property  by  virtue  of  the  con- 
tract, he  will  not  be  heard  to  say  now 
that  it  was  not  binding  upon  him.  And 
another  very  good  reason  Is  tliat  this 
court  has  said  in  the  case  of  Morris  Center 
V.  McQuesten,  18  Kan.  476,  that  a  promise 
made  to  a  debtor,  for  a  valuable  consid- 
eration, tf>  pay  his  debt  to  a  third  person, 
is  not  a  promiss  to  answer  for  tbe  debt 
of  another  person,  within  tbe  statntes  ot 
frand,  which  apply  only  to  promlssa  made 
to  creditors ;  and  such  a  promise  need  not 
be  In  writing.  Another  good  reason  Is 
that  It  Is  a  part  of  the  purchaser's  money, 
and  the  vendor  has  a  right  to  direct  to 
whom  It  shall  be  paid.  Another  very  good 
answer  Is  that  he  accepted  a  conveyance 
from  McClellan  and  wife,  In  which  there 
was  a  written  assumption  of  this  partic- 
ular indebtedness;  for  It  abundantly  ap- 
pears, after  the  conveysnce  was  reformed 
Bo  as  to  express  the  real  contract  between 
the  parties,  that  this  plaintiff  In  error  bad 
expressly  obllga  ted  himself  In  writing  to 
pay  this  special  Indebtedness.  The  petition 
alleged  that  the  plaintiff  had  agreed  tojiay 
the  mortgage,  and  the  def«idant  In  error 
had  the  right  to  prove  the  agreement  to  pay 
in  the  manner  devaloped  at  the  trial;  and 
In  doing  so  it  cannot  be  successtnlly  con- 
tended that  Irrelevant  and  Incompetent 
evidence  was  admitted.  Again,  it  is  said 
that  there  was  not  sufficient  evidence  to 
support  the  findings  ot  fact  made  by  the 
trial  court.  This  objection  Is  made  upon 
the  theory,  as  we  gather  It  from  the  brief, 
that  parol  evidence  Is  not  admissible  to 
contradict  a  writing.  Counsel  mean  that 
when  the  deed  from  McCtellun  and  wife 
to  Nelswanger  was  Introduced  In  evidence 
it  was  discovered,  or  rather,  it  was 
charged,  that  It  had  been  changed  stuos 
Its  execution  and  dellTery  In  this  re- 
spect, to-wlt,  when  execnted  It  read  that 
the  mortgage  Indebtedness  on  the  lot 
was  stated,  and  these  words  followed: 
"  Which  party  of  the  Becond  part  as- 
sume;" but  when  introduced  In  evidence 
it  rend.  "WUIrh  party  of  the  Orst 
part  assume."  The  court  found  npon 
sufficient  evidence  that  the  word  "second" 
had  been  changed  since  the  execution 
and  delivery  of  the  deed  to  "first,"  and 
this  certainly  was  no  violation  of  the  rule. 
Another  complaint  is  that  the  court  al- 
lowed 8  per  cent.  Interest  on  the  amount 
claimed,  when  the  petition  only  claimed 
7  per  cent.  We  have  been  through  this 
record  carefully  several  times,  and  read 
theevldenceattentlvely.  The  evidence  and 
the  concurrence  of  theclrcnmstances  sor^ 
rounding  the  transaction  very  strongly 
impresses  us  with  the  belief  that  substan- 
tial Justice  has  been  done  between  these 
parties  by  the  Judgment  rendered  in  the 
conrt  below,  and  the  errors  complained  of 
are  not  sufficient  to  reverse  under  these 
elrcnnistanees,    Tbe  Judgment  most  M 
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modified  BO  as  to  bear  Interest  at  the  rate 
ol  7  per  cent.,  and  with  this  modification 
we  recommend  that  It  be  affirmed. 

FsR  CiTBiAU.  It  S«  to  ordered:  all  fbe 
jnstlees  concnning. 


i«  Ktii.  on 

CBBAflBB  et  a/.  V.  Sntdkb. 

(Buprgme  Court      Kantaa.   Harch  7,  1S91.) 

CoxmruTioKAi.  lAw— Aptkopriatioh  or  PmsLio 
tioMiK»— isiujLxcB  or  Bond*. 
Chapter  230  of  the  Session  Laws  of  186?, 
belnr  an  act  to  auUicnIze  Mound  City  township, 
In  tT""  county,  to  vote  bonds  to  reimburse  ciu- 
iBiis  of  the  township  tor  sums  advanoed  to  aid  in 
Oie  ocnutruction  of  a  ooort-house,  Is  not  uitooa- 
itttuttonaL 
(SyUoJms  hy  Qreen,  C. ) 

CommlsaionerB'  decision.  Error  from 
district  court,  Unn  county;  0. 0<  Fbengh, 
JudKe. 

W.  R.  Btddle  and  BIddls  A  Smith,  for 
platnUfts  In  wror.  &  H.  AUettt  lor  dnend- 
ant  In  error. 

Greek,  C.  This  was  an  action  broaght 
In  the  district  court  of  lAun  county  to 
[>erpetuany  enjoin  and  restrain  the  board 
of  county  commissioners  of  Linn  county 
from  IflvyliiK  a  tax  to  pay  the  Interest 
npon  certain  bonds,  issued  qnder  chapter 
ate  of  the  Session  I^aws  of  1887.  It  Is  dis- 
closed In  the  record  before  ns  that,  prior 
to  the  year  1885,  Linn  county  was  the  own- 
er of  a  tract  of  land  In  Mound  City,  known 
as  the  ** Public  Square;"  that  during  that 
year,  upon  the  application  of  cltlsens  of 
the  township  In  which  Moand  City  Is  slto- 
ated.  leare  was  granted  by  the  board  of 
connty  commissioners  of  the  county  to 
build  a  court-house  on  such  public  square ; 
that  certain  citizens  procured  subscrip- 
Hons  from  other  cltlxens  of  the  township 
for  the  purpose  of  erecting  a  court-houKO; 
a  committee  of  citizens  then  proceeded  to 
and  did  erect  the  walls  of  a  suitable  build- 
ing for  a  conr&hou8e,  and  put  on  a  root, 
but  no  floors  were  laid,  and  no  doom  or 
windows  were  put  in ;  that  after  the  erec- 
tion t>f  the  walls  of  seld  building,  and  dur- 
ing the  year  1886,  the  building,  in  Its  nnfin- 
Ished  condition,  was  formally  donated  to 
the  county,  and  accepted  by  the  board  of 
county  rommlsslnoers,  as  a  court-honse, 
and  taken  possession  of  and  completed 
at  the  expense  of  the  county,  and  has 
since  been  usedasacourt-houHe  and  forno 
other  pnr]H)Ke;  and  that  the  building  and 
groundx  belong  to  Linn  county.  The 
building  coHt,  In  the  condition  It  was  do- 
nated tu  the  county  by  the  citl:!enB' ciim- 
mlttee,  9H,c00,  which  had  been  rontrlb- 
Dted  by  various  dtlsens  of  the  township. 
In  the  year  1887  the  legislature  passed 
chapter  2:l(!.  "An  Act  to  authorize  Mound 
Oty  township.  In  Linn  county,  to  vote 
bonds  not  to  exceed  seventeen  thousand 
dollara.tu  reimburse  citizens  of  aaltl  town- 
ship for  sums  advanced  by  said  citizens  to 
aid  In  the  construction  of  a  court-house  In 
Mound  City."  Subsequently  an  election 
was  held  in  the  township,  and  it  was  de- 
termined, by  a  vote  of  240  for  to  143 
against,  that  the  bonds  of  the  township 
should  be  laaued  tor  $14,500,  and  the  vote 
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was  duly  canvassed  by  the  board  ol  conn- 
ty commissioners  and  the  bonds  Issned, 
showing  upon  thdrface  that  they  were  Is- 
sued under  the  authority  of  chapter  236, 
Sess.Laws  1^87.  Tbissnit  wascommenced 
by  a  tax-payer  of  the  township,  and  the 
court  belowgranted  a  perpetual  Injunction 
agalHRt  the  defendants  below,  restraining 
them  from  levying  a  tax  to  pay  any  In- 
terest on  the  bonds  Issued  under  said 
chapter  236,  holding  that  the  same  was 
unconstitutional.  The  plaintiff  In  error 
bring  the  record  here  for  review. 

It  Is  urged  that  the  legislature  had  the 
right  to  authorize  the  township  to  Issue 
its  bonds  for  the  purpose  designated,  not- 
withstanding the  fact  tbat  there  may 
have  been  no  legal  obligation  resting  upon 
the  township  to  refund  the  dlflferent  sums 
subscribed  and  paid  by  the  various  citi- 
zens, to  be  used  In  the  construction  of  this 
eourt-honse.  The  proposition  Involved  Ih 
whether  or  not  this  law,  which  recogntua 
the  right,  and  authorizes  the  municipality, 
upon  a  vote  of  the  people,  to  assume  and 
pay  certain  obligations  of  an  equitable 
character,  can  be  upheld.  One  of  the  can- 
ons of  constitutional  construction  In  this 
state  Is  that  no  slight  diflerence  of  opinion 
will  authorize  the  Jadlclary  to  set  aside 
the  action  of  the  law-making  power,  or 
to  nullify  an  act  of  the  legislature.  The 
Judicial  department  should  not  Intertera 
with  the  legislative  conscience,  unless 
there  be  a  clear  violation  ol  some  provis- 
ion of  the  constitution.  State  v.  Barrett, 
27  Kan.  21ft.  Text-writers  and  courts  ol 
the  highest  legal  learning  and  respectabili- 
ty have  said  that  the  fact  that  a  claim 
against  a  municipal  or  pnbUc  corpora- 
tion Is  not  such  an  one  as  the  law  recog- 
nizee as  alegal  obligation  forma  no  consti- 
tutional objeetlon  to  the  validity  a  law 
Imposing  a  tax  and  directinglte  payment. 
1  Dill.  Mun.  Corp.  (4th  Ed.)  §  75;  U.  S.  v. 
Railroad  Co.,  17  Wall.S22;  New  Orleans  v. 
Clark,  95  U.  S.  044;  Shaw  v.  Dennis.  6  Oil- 
man, 405;  Dennis  v.  Maynard,  16  lU.  477; 
Layton  v.  New  Orleans,  18  La.  Ann.  616 ; 
Carter  t*  Proprietors,  104  Mass.  288; 
Thomas  v.  Leland,  24  Wend.  65;  Town 
of  Guilford  V.  Supervisors.  13  N.  T.  148; 
Brewster  v.  City  of  Syracuse,  19  N.  T.  lift; 
DHrllngton  V.  Mayor,  etc.,  31  N.  Y.  164; 
Brown  v.  Mayor,  63  N.  Y.  23U;  Mayor, 
etc.,  V.  Bank.  Ill  N.  Y.  446. 18  N.  E.  Rep. 
618;  Sinton  v.  A8hbury,4l  Cal.5^;  Crelgh- 
ton  v.  San  Francisco,  42  Oal.  446 ;  Lycom- 
ing V.  Union,  16  Fa.  81.106;  Gooley,  Const. 
Lim.  m 

The  reasoning  in  the  adjudicated  cases 
cited  Is  that  the  legislature  nmy  determine 
what  moneys  maybe  raised  and  expended, 
and  what  taxation  for  municipal  pur- 
poses maybe  imposed;  and  It  certainly 
does  not  exceed  Its  constitutional  author 
Ity  when  It  compels  a  municipality  to  pay 
a  claim  which  has  some  meritorious  basla 
to  rest  upon.  Frum  the  numerous  au- 
thorities upon  the  question  of  legislative 
control  over  municipalities,  Judge  Coolejr 
lays  down  the  following  proptwitlon: 
"That  the  legislature  has  the  undoubted 
power  to  compel  the  municipal  bodies  to 
perform  their  functions  as  local  govem- 
ments  under  their  charters;  and  torecoff* 
nlae,  meet,  and  dlacbarge  the  datiea  and 
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jbllgatlons  proporly  restioK  upon  tliem  ae 
sucii,  whether  tliey  be  IckhI  or  oierely 
sqaltable  or  moral ;  and  fur  this  purpose 
it  may  require  them  to  exercise  the  power 
o(  taxation  whenever  and  wherever  It 
may  be  dc?emed  necesHary  or  expedient. " 
t'ooley,  Const.  Lini.  Tlie  court  of 

appeals  of  New  York  i"ecognlze«  the  doc- 
trine of  large  legiHlative  dlacretlon.  upon 
the  question  of  ruluing  and  appropriating 
public  money,  and  of  ImpoRlng  a  tax 
upon  towns  and  other  municipal  or  polit- 
ical divisions,  whenever  it  will  be  promot- 
ive of  the  public  welfare.  The  legislature 
is  not  conflncil  In  Its  appropriation  of  the 
public  moneys,  or  of  the  sums  to  be  raised 
by  taxation  in  favor  of  Individuals,  to 
cases  in  which  a  legal  demand  exists 
against  the  state.  It  can  thus  recognize 
claims  founded  in  e<|ulty  and  Justice,  in 
the  largest  sense  of  theseterms.or  in  grat- 
itude and  charity.  Independent  of  express 
CODBtitutlonELl  restrictions,  it  can  make  ap- 
propriations ol  money  whenever  the  pub- 
lic well-being  requires  or  will  be  promoted 
by  it,  and  it  Is  the  Judge  of  what  Is  for  the 
public  good.  It  can,  moreover,  under  the 
power  to  levy  taxes,  apportion  the  pnblic 
burdens  among  all  the  tax-paying  eiti* 
sens  of  the  state,  or  among  those  of  a  par- 
ticular section  orpolltlcal  division.  Town 
of  (juilford  V.  Supervisors,  supra.  In 
speaking  upon  thin  same  subject,  in  the 
case  of  Booth  v.  Woudbary,  32  Conn.  118. 
Mr.  Jnatlce  Butlrb  said:  **To  make  a 
tax  law  unconstitutional  on  this  ground. 
It  must  be  apparent  at  first  blush  that  the 
community  taxed  ran  have  no  possible  in- 
terest In  the  purpose  to  which  their 
money  Is  to  be  applied."  In  tliecaseof 
Sinton  V.  Ashbury,  supra,  Ckockbtt,  J., 
stated  the  rule:  "It  Is  establlhihed  by  an 
overwhelming  weight  ol  authority,  and 
I  believe  Is  conceded  on  all  sides,  that  the 
legislature  has  the  constitutional  power 
to  direct  and  control  the  affairs  and  prop- 
erty of  a  municipal  corporation  for  munic- 
ipal purposes,  provided  it  does  not  im- 
pair the  obligation  of  a  contract,  aud  by 
appropriate  legislation  may  so  control  its 
affairs  as  ultimately  to  compel  it,  out  of 
the  funds  in  Its  treasury,  or  by  taxation 
to  be  imposed  for  that  purpose,  to  pay  a 
demand,  when  properly  established,  which 
in  good  conscience  it  ought  to  pay,  even 
though  there  be  no  legal  liability  to  pay 
it."  The  law  challenged  in  this  case  is  not 
Bubiect  to  the  objections  urged  in  the  nu- 
merous cases  cited.  The  act  in  question 
provided  that  the  bonds  of  the  munici- 
pality should  not  be  Issued  for  these  as- 
sumed ohligations  until  the  question  had 
been  submitted  to  the  people  of  the  town- 
ship, at  an  election  called  for  that  pur- 
pose.  The  notice  of  such  election  bad  to 
contain  a  statement  of  the  purpose  for 
which  and  the  conditions  under  which 
bonds  were  to  be  issued.  The  legislature 
having  said  that  these  obligations  might 
he  paid,  and  a  majority  of  the  legal  voters 
of  the  township  baring  decided  that  it 
wasjust  and  equitable  that  such  subscrip- 
tions to  the  court-house  fund  should  be 
aBHum*'d  by  the  munit-ipality,  we  cannot 
sec  that  the  law  is  subject  to  any  consti- 
tutional objection.  Following  the  max- 
im which  we  regard  as  the  true  and  cor- 


I  rect  rule,  that  there  should  be  great  cau- 
tion In  arriving  at  a  conclusion  adverse  to 
the  validity  of  a  legislative  act,  and  be- 
lieving that  the  law  In  question  Is  within 
the  constitutional  power  of  the  legisla- 
ture to  pass,  we  recommend  a  reversal  of 
the  Judgment  of  the  trial  court. 

Per  Cpkiam.   It  is  bo  ordered;  all  thu 
Justlcea  concnrring. 


(45  Kan.  W) 

Kansas,  N.  &  D.  Rr.  Co.  v.  Mauler. 
(Supreme  Court  oy  fCama*.   March  7, 1S91.> 

ElMisBST  DoMAix— Location  of  Railboad  jx 
Street— Abl-ttixo  Owxbks. 
To  entitle  an  abutting  lot-owner  to  recove'r 
damages  for  locatlDtr  a  line  of  railroad,  nnder  the 
aatborlty  of  the  city  citancil,  in  one  of  the  streets 
of  a  city,  ttiere  mast  be  a  w^ical  obsitructiot: 
of  the  street  io  froot  of  bis  itemises,  so  as  to 
virtaally  deprive  him  of  Ingress  to  and  egves  i 
from  his  propertv.  Railway  Co.  v.  Cuykenda):. 
42  Kan.  231,  21  Puc.  Rep.  1051,  and  Railway  C<.. 
V.  Smith,  44  Ead.  — ,  S»  Pac.  Rep.  023,  followed. 

{Syllabus  by  Qreen,  C. ) 

Commissioners*  deci^on.  Error  from 
district  court,  Bourbon  county;  C.  O. 
Frrxch,  Judge. 

\Vaiv,Hii3(IIe  ACory^nA  Ira  D.  BrouFor,. 
for  plaintiff  in  error.  Hill  &  Chenatilt  and 
CrtaerA  Piitcbardt  for  defendant  In  error. 

Grrrn,  C.  Casper  Mahler  brought  bis 
action  against  the  Kansas,  Nebraska 
Dakota  Roilwny  Company  to  recove:- 
f2,000,  damages  for  bulldlns  its  line  of 
railroad  in  front  of  two  lots  on  Barbee 
street,  In  the  city  of  Ft.  Scott,  In  such  a 
manner  as  to  obstruct  bis  ingress  to  and 
egress  from  bis  nremisea  and  dwelling.  A 
verdict  and  Juffgment  were  obtained  for 
$800  against  the  plaintiff  In  error,  and  it 
now  seeks  a  reversal  of  the  same,  and 
claims  manifest  error.  The  plaintiff  in  er- 
ror hod  the  right,  under  a  city  ordluaac-t-, 
to  build  Its  road  In  Barbee  street,  whicii 
was  (M)  feet  wide,  and  the  special  findlagK 
of  the  jury  Indicated  that,  at  tite  nearest 
point,  the  railroad  tr£u:k  was  2i>  feet  from 
the  plaintiff's  property.  The  measurement 
of  the  city  engineer  sliowed  the  space  to 
be  from  27}^  to  32  feet  from  the  line  ol  tlie 
lot  upon  which  the  dwelling  was  locateii 
to  the  track  of  the  plaintiff  in  error.  The 
Tacts,  as  they  appear  in  the  record,  bring 
thin  <*ase  within  the  rulelald  down  in  Rai  - 
way  Co.  v.Cuykendall,43  Kan.  234,  21  Pat. 
Rep.  1051,  and  Railway  Co.  v.  .Smith,  -l-i 
Kan.  — ,  25  Pac.  Rep.  623.  The  above 
cases  settle  the  questions  involved  lu  this 
case,  and,  upon  the  authority  of  those 
cases,  we  recommend  a  reversal  of  the 
Judgment. 

PrkCdriam.  It  is  ao  ordered;  all  the 
justices  concurring. 


(45  Kan.  533) 
CniCAGO,  K.  &  N.  Ry.  Co.  v.  Nkiman. 
{Supreme  Court  of  Kanma.  March  7, 1891.) 

Eminent  Domais— Compkxsatios—Opijiios  En- 

IIENCK. 

The  opinion  of  a  witness,  giving  In  tho 
lump  the  amount  of  damages,  present  and  pro- 
spective, which  B  laod-owner  will  sustain  by  the 
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appropriation  of  a  right  of  way  for  a  railroad 
throuirh  his  landMs  not  adnilsslblo  as  evidence. 
Railroad  Co.  v.  Kuhn,  88  Kan.  675,  17  Pao.  Rep. 
332,  followed. 
(.Si/tlabus  by  the  Court) 

Error  frcim  dlBtricfc  court.  Harrey  coun- 
ty; L.  HuUK.  Judge. 

AiJy  &  Henry  and  W.  F.  Evnnn,  for 
plaintiff  in  error.  Bowtuun  &  Bucber,tot 
defendant  in  error. 

JoH^8To^^  J.  The  Chlcai^o.  Kanaae  & 
Xebragka  Railway  Company  Instituted 
proreedinge  to  condemn  a  rlffbt  ot  way  for 
its  railroad  tlirMUsIi  Harvey  county.  A 
strip  of  land  through  the  farm  of  I.  H. 
>'elinan,  amuiinting  to  7  24-100  acrea.  was 
deslrod,  and  the  cummlBsiouers  who  had 
been  appulated  appraised  the  value  of  tiie 
land  appropriated  at  f2»9.60,  and  esti- 
mated the  daniHges  lor  depreciation  and 
injnry  to  ailjolning  lands,  not  appro- 
priated, at  $410.  making  a  total  of  $61)9.60. 
Nelman  appealed  to  the  district  court, 
where  a  trial  was  had  with  a  jury,  and 
where  damages  were  awarded  in  tlie  num 
of  $I,Gn.70.  The  principal  complalnt.and 
the  only  one  that  we  need  notice,  is  tlio 
admission  by  the  court  of  Incompetent  tes- 
timony. The  following  question  was 
asked  and  the  answer  gircn  over  the  ol)- 
Jections  of  the  railroad  company:  "Ques- 
tion. How  much  less,  in  your  opinion, 
was  the  farm  worth  alter  the  railroad 
had  eKtablishcd  their  track  through  It,  ir- 
respective of  any  benefit  tobederived  from 
said  track,  taking  luto  consideration  the 
damage,  present  and  prosp«:t)ve,  the  in- 
cidental loss,  incoDventence,  present  and 
prospective,  which  may  reasonably  be  ex- 
pected to  exist  from  maintaining  the  said 
railroad  track  to  be  continued  permanent- 
ly? Answer.  $2,800  less,  or  $0,200  after- 
wards." A  substantially  similarqueation 
was  asked  another  witness,  and  an  objec- 
tion was  made  at  the  time,  but  the  objfK:- 
tion  wan  overruled,  and  the  witness  an- 
swered, "About  $1,300."  It  Is  contended 
by  the  plaintiff  in  error  that  under  these 
rules  the  province  of  the  jury  was  invaded 
by  allowing  the  witDCBSeB  to  determine 
by  their  opinions  the  exact  question  that 
the  jury  was  called  to  decide.  The  precise 
question  presented  was  determined  by  this 
court  in  Ballroad  Co.  v.  Kuhn,  38  Kan.  675, 
17  Pac.  Rep.  322.  The  qnestion  asked  and 
answered  in  thatcase  was  almost  Identical 
with  the  one  propounded  in  this,  and  the 
court  held  that  the  admisalon  of  the  tes- 
timony was  erroneous,  and  that  it  was 
virtually  asking  the  witness  to  decide  the 
case  for  tlie  jury,  and  to  advise  them  what 
their  verdict  should  be.  It  cannot  L>e  said 
that  the  eri-or  was  an  immaterial  one,  as 
the  witnesses  diRered  widely  in  their  opin- 
ions of  the  values  of  the  property  and  of 
the  damages  suilere<l.  The  estimates 
ranged  all  the  way  from  $800  up  to  $2.S00, 
and  tboae  witnesse^who  bad  assumed  the 
functions  of  the  jury. and  lumped  thedam- 
ages  suffered,  were  among  those  who 
placed  tbe  damages  at  the  highest  sum. 
The  reasoning  and  cases  cited  in  Railroad 
(X).  V.  Kuhn,  Hupra,  are  equally  applicable 
here,  and  must  .rule  in  the  present  case. 
We  do  not  deem  It  necessary  to  notice  the 
other  points  that  have  been  discussed  in 


the  case.   The  Judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
All  the  Justices  concurring. 


(4B  Kan.  5SS) 

Lravisnworth,  N.  &  8.  Rt.  Co.  t,  Heklet 
et  a/. 

(Supreme  Cour(  qfKanmu.  March  7, 1891.) 
Uhinbnt  Domain— Compensation— Opihiok  Eti- 

DENCB — ElIMEMTB  OT  DaUAOE. 

1.  Cases  with  respect  to  witnesses  teatlfylng' 
as  to  damages  referred  to  and  followed. 

2.  The  owner  of  land  taken  aud  appropriated 
by  a  railroad  company  for  railroad  purpoaes  in 
condemnation  proceedings  can  recover  in  aucu 
proceedings  only  full  and  complete  compensation 
lor  all  his  losses  suffered  by  faim,  with  respect  to 
bin  entire  teaftb  of  land,  aa  a  result  of  such  ap 
propriatlon  and  tbe  conatruotloa  and  operation  ot 
the  railroad  in  a  legal  and  proper  manner ;  and 
cannot  recover  in  such  proceedings  for  independ- 
ent trespasses  committed  bytherailroad  company 
or  its  agents  outside  of  tbe  land  appropriated  by 
tbe  raihmd  company.  For  the  recovery  of  dam- 
ages for  any  such  independent  trespasses  the  land- 
owner must  resort  to  some  otber  aoUon  <n:  -pro- 
ceeding. 

(SyUainu  by  the  Oburt) 

Error  from  district  court,  Leaven  worth 
county;  Robert  CBOzricR,  Judge. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dvnlap,  lor  plaintiff  in  error,  L.It,&S> 
£!.  Wbent,  for  defendants  in  error. 

VaI'Kntine,  J.  This  was  a  condemna- 
tion proceeding  Instituted  by  the  Leaven- 
worth, Northern  &  Southern  Railway 
Company  to  procure  a  right  ot  way 
through  certain  lands  in  Leavenworth 
county,  some  of  which  lands  belonged  to 
the  present  defendants  in  error,  Mary  Her- 
ley,  David  F.  Herley,  Emma  Kennedy, 
William  Herley,  and  Katie  Herley.  The 
commissioners  awarded  to  the  defendants 
in  error  $317.20  as  tbe  value  ot  the  land 
taken,  and  $475  as  damages  to  the  land 
not  taken,  making  a  total  compensation 
to  the  defendants  In  error  ot  $792.20.  The 
defendants  Inerrorappealed  to  thedistrict 
court,  and  in  that  court  became  the  plain- 
tiffs, while  the  aforesaid  railway  company 
became  the  defendant.  Two  trials  wero 
had  in  the  district  court.  At  the  second 
trial,  which  was  before  the  court  and  a 
Jury,  a  general  verdict  and  Judgment  were 
rendered  in  favor  of  the  plaintiffs  below 
and  against  the  rallwayconipauy, award- 
ing to  such  plaintiffs  the  sum  of  $5,000  as 
damages.  The  value  of  the  land  taken 
and  the  damages  to  that  not  taken  were 
not  found  separately  by  the  court  or  jury. 
The  railway  company  brings  the  case  to 
this  court,  and  ask  for  a  reversal  of  tbe 
aforesaid  judgment,  for  several  reasons, 
among  which  are  the  following: 

1.  The  railway  company  claims  that  the 
court  below  erroneously  permitted  certain 
wltnesHBH  for  the  plaintiff  to  testify  direct- 
ly as  to  the  aniouut  of  the  damages  which 
the  witnesses  believed  the  plaintiffs  sus- 
tained by  reason  of  the  defendant's  pro- 
curing its  right  of  way  and  constructing 
its  railway  across  the  plaintiffa'  land,  or, 
In  other  words,  that  the  court  below  erred 
iu  permlttlDK  Huch  witnesses  to  testify  as 
to  the  amount  which  they  believed  the 
plaintiffs  were  entitled  to  recover  as  dam- 
ages; and  the  railway  company  cites  In 
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lopport  ol  this  claim  the  foUowlDg  cases : 
Ralimad  Co.  v  Kuhn,  88  Kan.  675-677, 
17  Pac.  Rep.  822,  and  cases  there  cited; 
Railroad  Co.  v.  Ross,  40  Kan.  605.  606,  20 
Pac.  Rep.  197:  Railroad  Co.  t.  UuUer,  44 
Kan.  — .  25  Pac.  Hep.  210.  211,  and  caan 
there  cited.  See.  also,  BoberU  r.Commls- 
Mioners,  21  Kan.  248,  2511,  and  cases  there 
cited;  Water  Co.  r.  Knapp.  83  Kan.  75S, 
r56.  7  Pac.  Rep.  668:  Railroad  Co.  Dill. 
41  Kan.  737,  21  Pac.  Rep. 778;  Railroad  Co. 
r.  Nelman,  ante  22.  (]ast  decided.)  We 
iuppose  that  the  rnilway  company  in  the 
present  case  will  admit  that  a  witness 
Bufflclently  competent  may  testify  as  to 
the  ralne  uf  the  land  before  the  taking  of 
the  right  of  way  and  the  value  ol  the  land 
afterwards,  and  Indeed  as  to  values  gen- 
erally,  so  fnr  as  the  same  may  hare  appli- 
cation to  the  case;  and  that  he  may  also 
testify  In  detail  with  regard  to  the  situa- 
tion of  the  land,  and  with  regard  to  all 
things  connected  therewith  which  might 
tend  to  render  the  land  more  valuable  or 
less  valuable,  or  wbleb  might  constitute 
elements  of  value  or  want  of  value,  or 
that  might  tend  to  prove  value  or  a  want 
of  value:  and  that  the  witness  might  also 
testify  as  to  every  fact  which  might  con- 
stitute an  element  of  damage  or  tend  to 
prove  damage.  See  the  cases  of  Railroad 
Co.  r.  Ebret.4l  Kan.  22  et  aeq..  20  Pac.  Rep. 
538.  and  cases  there  cited;  Commissioners 
V.  Lahore.  37  Kan.  480.  484.  485,  15  Pac. 
Rep. 577.  But  the  rallwaycompany claims 
that  a  witness  cannot  testify  in  compre- 
hensive terms  to  the  amount  of  damages 
which  he  may  think  the  land-owner  has 
Buffered  or  may  suffer  by  reason  of  the  ap- 
propriation of  the  right  of  way.  It  has 
been  Ruggested  in  favor  ut  a  witness'  giv- 
ing direct  testimony  as  to  the  amount  of 
damages  to  be  recovered,  that  as  the 
amount  of  the  damages  to  be  recovered  ts 
the  final  result  to  be  reached  upon  the  tes- 
timony of  all  the  witnesses,  each  witness 
■honld  be  permitted  to  state  In  direct  and 
explicit  terms  Just  bow  much  bethinks  the 
damages  are.  The  railway  company  an- 
swers that  this  cannot  be  done,  for  the 
simple  reason  that  theamountuf  damages 
to  be  recovered  Is  the  final  result  to  be 
reached  In  the  action, — the  final  fact  to  be 
ascertained  by  the  Jury ;  and  that  the  Jury 
alone,  and  not  the  witness,  is  the  proper 
tribunal  to  determine  this  fact,  which  is 
generally  an  exceedingly  comprehensive 
and  complex  fact,  depending  upon  and  in- 
cluding Innumerable  details.  Suppose 
that  the  plaintiff  in  an  action  for  personal 
Injuries — an  action  for  attsault  and  bat- 
tery, for  instance— should  be  a  witness, 
would  It  be  proper  to  ask  him  such  ques- 
tions as  these :  How  much  were  yon  dam- 
aged? What  Is  the  amount  of  your  dam- 
age? What  amount  are  you  entitled  to 
recover?  We  do  not  think  It  is  neceseary 
to  determine  whether  the  court  below 
committed  any  material  error  In  permit- 
ting witnesses  to  testify  directly  as  to 
dami^es  or  not,  and  we  shall  therefore 
pass  to  the  next  question. 

2.  The  railway  company  also  elalma 
that  in  cases  like  the  present  the  owner  of 
the  land  taken  can  recover  only  full  and 
complete  compensation  for  all  bis  losses 
snllOTed  by  blm  with  respect  to  bis  entire 


tract  of  land  by  reason  of  the  appropria- 
tion by  the  railway  company  of  its  right 
of  way  and  of  other  lands,  If  other  lands 
are  taken,  and  by  reason  of  the  cunstrac- 
tlon  and  operation  ol  Its  railway  In  a  le- 
gal and  proper  manner,  and  cannut  recov- 
er In  such  cases  for  Independent  trespasses 
committed  by  the  railway  company  or  Its 
agents  outside  of  the  land  appropriated 
by  the  railway  company;  and  that  for 
the  recovery  of  damages  for  any  such  in- 
dependent trespaRsesthe  land-owner  must 
resort  to  some  other  action  or  proceeding. 
And  the  railway  company  cites  the  case 
of  Railway  Co,  v.  Usher,  42  Kan.  637  et 
seq.,  22  Pac.  Rep.  7S4,  and  cases  there  <^t- 
ed.  See.  also.  State  v.  Armell,  8  Kan.  288; 
Railway  Co.  v.  Mihiman,  17  Kan.  224; 
Relsner  V.  Railroad  Co..  27  Kan.  882,389; 
Railroad  Co.  v.  (irovier,  41  Kan.  686,  21 
Pac.  Rep.  779:  Railroad  Co.  v.  Wlllets.  45 
Kan.  — ,  25  Pac.  Rep.  576,  and  cases  there 
cited.  The  railway  company  claims  that 
the  court  below  erred  In  permitting  the 
plaintiffs  below  to  recover  for  treKpassen 
outside  of  the  right  of  way,  and  we  think 
so  too.  Evidence  was  first  introduced, 
over  the  objections  of  the  defendant,  by 
the  plaintiffs  concerning  trespasses  of  this 
character,  and  the  court  afterwards  re- 
fused to  Instroct  the  Jury  as  requested  by 
the  dtfendant,  among  other  things,  as  fol- 
lows: "That  the  jury  should  not  allow 
any  damages  to  the  plaintiffs  on  account 
of  earth  or  trees  having  been  thrown  out- 
side of  the  right  of  way  appropriated  and 
onto  the  land  of  the  plain  clffii  in  the  con- 
struction of  the  road. "  On  the  contrary, 
the  court  gave  to  the  Jury  the  following, 
among  other,  instructions:  "That  In  de- 
termining the  amount  of  the  plaintiffs' 
damages  In  this  case  the  Jury  should  In- 
clude *  *  *  the  amount  of  all  damage 
to  plaintiffs.  If  any,  caused  by  the  remov- 
al of  earth  from  defendant's  right  of  way 
In  constructing  its  road  on  plaiutlfTa'  land 
outside  of  such  right  of  way.  and  placing 
anch  earth  so  near  plaintiffs'  land  that 
from  natural  causes  the  same  may  have 
spread  out  over  plalntirTs'  land,  and  all 
damage  to  plalntllTs,  if  any,  caused  by  the 
removal  of  stumps  and  trees  and  brush 
from  that  right  of  way  onto  plaintiffs' 
land  outside  of  that  right  of  way  In  con- 
structing defendant's  rallruad."  Therall- 
way  company  claims  the  foregoing  refusal 
to  instruct  the  Jury,  and  also  the  giving 
of  the  foregoing  instruction,  constltnted 
material  error.  In  this  kind  of  proceed- 
ing the  Judgment  for  compensation  can 
be  only  an  award  of  damages  which 
cannot  be  enf<irced  by  execution,  (Rail- 
road Co.  T.  Wilder,  17  Kan.  230,  247.  and 
cases  there  cited;  Railway  Co.  v.  Moore. 
24  Kan.  823,  3'-»S:  Water  Co.  v.  Knapp,  88 
Kan.  752, 756, 7571 ;)  while  every  one  knows 
that  in  a  regular  action  for  a  trespass  Che 
judgment  is  otherwise,  and  can  be  en- 
forced by  execution.  It  Is  probably  not 
necessary  to  mention  any  of  the  other 
claims  of  error  on  the  part  of  the  railway 
Company.  The  defendants  In  error,  who 
were  plaintiffs  below,  answer  the  railway 
company's  claims  of  error  by  saying  that 
the  questions  are  not  proper^  bFOosht  or 
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pnunted  to  this  court;  bnt,  alter  a  earo* 
iDl  consideration  ol  the  points  made  by 
the  (letendantR  In  error,  we  are  of  tbeopin- 
lon  that  they  are  wholly  untenable.  The 
proceeding  in  this  court  ia  founded  upon 
a  case  made  In  the  dlstrlrt  court  for  the 
snprenie  court,  and  in  »uch  a  case  thus 
made  and  hrou^bC  to  this  court  It  fs  not 
necessary  thatthe  entire  record  of  the  case 
In  the  district  court,  or  Indeed  any  por- 
tlon  of  the  record  thereof,  copied  literally, 
should  be  brought  to  the  supreme  court. 
All  chat  Is  necesf  ary  Is  that  the  ce^e  made 
tor  the  supreme  court  should  Include  there- 
in a  statement  of  so  much  of  what  oc- 
curred In  the  case  in  the  dlatrtet  court  as 
wtll  ba  nece88ai7  to  present  to  the  an- 

Sreme  eonrt  the  errors  complained  of. 
iTllGode,  S  647.  The  defendants  In  error 
also  present  another  matter  as  a  defense 
to  the  didms  of  error  made  by  the  railway 
company.  It  seems  that  when  the  court 
below  rendered  Judgement  In  favor  of  the 
defendants  In  error  and  asalnst  the  rail- 
way company  It  Included  tn  Its  }adf;ment 
an  order  that  the  railway  company.  In  or* 
der  to  be  entitled  to  continue  In  the  use  of 
Its  rlKht  ol  way  throuf^h  the  land  of  the 
plalntlfle  below,  should  pay  to  such  plain- 
tiffs the  aforesaid  sum  of  96,000,  with  In- 
terest, within  SO  days.  Tbis  Judgment 
was  rendered  I^orember  10,  1888,  and  of 
course  the  80  days  giren  by  tbe  court 
within  which  the  railway  company  was 
required  to  pay  satd  96,000  has  lonji:  affo 
expired.  How  these  matters  aflect  this 
priiceeding  In  error  It  Is  difficult  to  under- 
stand. We  suppose  that  the  railway  com- 

Eany  has  the  rlffht  to  Institute  prooeed- 
igs  In  error  In  the  supreme  court  to  hare 
the  decision  of  the  district  court  reviewed 
by  the  supreme  court.  Civil  Code.  }K42; 
Const,  art.  8.  §{  1-8.  We  suppose  also 
thai  It  has  the  rl^ht  to  have  a  stay  of 
proceedlnss  In  the  district  court  while  the 
case  Is  pending  In  tbe  supreme  court. 
Civil  Code.  §  651  et  seq.  We  suppose  also 
that  the  railway  company  has  deposited 
tbe  amount  awarded  by  the  condemna- 
tion commissioners  with  tfaecounty  treas- 
urer, and  fflveo  bond  as  provided  by  law. 
Act  relating  to  corporations,  g  289,  (Oen. 
St.  1888,  par.  1895.)  And  we  also  sup- 
pose that  the  railway  company  has  given 
a  sofflctent  bond  for  a  stay  of  proceedings 
In  the  district  court  while  the  caHels  pend- 
ing In  this  cuurt.  But  how  can  this  mat- 
ter affect  this  ease  as  It  Is  now  presented? 
This  same  kind  of  proceeding  was  re- 
ferred to  In  the  case  of  Railway  Co.  v. 
Whitaker,  42  Kan.  6S4.  22  Pac.  Rep.  788, 
and  a  remedy  was  there  su^^ted.  Bee, 
also.  Railroad  Co.  t.  Callender,  18  Kan. 
496.  Bat  counsel  for  the  defendants  In  er- 
Tor  say  that  these  eases  ought  to  be  orw- 
ruled.  so  far  as  this  matter  Is  concerned. 
Counsel,  also,  lor  the  defendants  In  error. 
In  further  reply  to  the  elalms  of  error 
mad«  by  the  railway  company,  suy  that 
all  the  authorities  or  decisions  relied  on 
by  the  railway  company  sbonld  be  over- 
ruled. We  think  otherwise,  however. 
Fw  the  error  of  the  district  court  In  per- 
mitting tbe  plalntltto  to  recover  lor  Inde- 
pendent trespasses  its  ]Ddgment  will  be 
leversed.  and  eanae  remanded  tor  further 
pgoeesdingn.  All  tiie  Jutlew  ooncnrrlng. 
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Dbbd— EaTATS  CoimiTSD— filTBOl. 

1.  A  deed  will  not  be  ocmsnmed  to  oreste  an 
estate  upoo  ooodiUon,  nolau  the  laasaaga  to  thai 

effect  is  so  clear  thai  no  room  la  lett  for  any 
other  construction. 

2.  A  warranty  deed  that  does  **hereby  sell 
and  convey  unto  R.,  to  have  and  to  hold  to  tbe 
said  R,  and  to  his  heirs,  forever, "  an  undivided 
half  of  a  tract  of  land,  "Inoonsidsratlon  of  olear- 
ing  the  whole  of  all  taxee  now  due,  and  tax 
claims  of  all  kinds  for  wUdi  the  hud  has  been 
sold,  or  la  now  subjeot  to  aale, "  Is  aa  abaolnts 
oonveyance,  and  on  its  delivery  vesta  title  in  the 
frrantee,  and  is  not  a  deed  upon  condition  [nreced- 
ent  or  snhsequent.    (Si/Mab«»  h\i  SimjMon,  C.) 

Commissioners'  decision.  Krror  from 
district  court,  Lyon  county;  Cba.kles  B. 
Qbaves,  Judge. 

W.  A.  Handolpb  and  Ed.  S.  W&terbuxj, 
for  plaintiffs  In  error.  Kellofcg  A  Sedg- 
wick, for  defendant  in  error. 

SiupsoN.  G.  This  was  an  action  of  eject- 
ment, and  for  the  rents,  Issues. and  profits 
of  the  8.  W.  %  of  section  S7,  township  16, 
range  12,  In  Lyon  county,  commenced  Au- 
gust 7,  18S5,  by  John  Clare,  as  plaintiff, 
against  these  plaintiffs  In  error  and  one 
John  BoUn,  as  defendants.  Bolln  was  an 
occupant  claiming  under  a  void  tax-deed. 
His  answer  was  a  general  denial ;  and  the 
Judgment  whlcb  was  finally  rendered  In 
the  case,  at  the  October  term.  1887,  was— 
First,  against  Bolln  and  In  favor  of  Clare 
for  the  recovery  of  the  land,  but  tbat  Clare 
be  not  let  Into  possession  nntll  he  should 
refund  the  taxes  which  Bolln  had  paid, 
with  Interest  as  provided  by  the  statute 
In  such  cases,  and  should  pay  the  value  of 
Bolln's  Improvements,  less  tbe  ralne  of 
the  use  and  occupation ;  saeoiKt,  against 
Bolln,  and  In  favor  ol  the  plaintiffs  In  er- 
ror, for  an  undlrfded  half  of  the  land,  but 
that  they  be  not  let  Into  possession  until 
they  had  refunded  to  Bolln  one-ball  the 
taxes  he  had  paid,  with  Interest,  etc..  and 
one-half  of  the  value  of  his  Improvement, 
less  one-hall  of  tbe  valoe  of  bis  ose  and  oc- 
cnpatlon ;  the  value  of  the  Improvements 
and  the  use  and  occupation  In  both  cases 
to  be  afterwards  determined.  The  answer 
to  the  petition  by  the  defSndants  Ruggles, 
filed  August  19. 1885,  consisted  of  two  di- 
visions or  counts,  tbe  first  being  a  special 
denial.  The  second  count  ol  tbeir  answer 
commences,**  And  for  a  second  and  further 
defense  and  cross-petition  against  the 
plaintiff,  and  against  their  said  co^delend- 
ant,  fVedrlck  Bolln."  and  sets  op  their 
claims  to  an  undivided  halt  of  tbe  land  as 
heirs  of  R.  M.  Buggies,  deceased,  under  a 
deed  ther^or  made  by  the  plaintiff  Clare 
to  said  R.  M.  Boggles,  cm  tbe  30th  day  ol 
March,  1878,  andin  tbeUle-tlmeolaaldR.  M. 
Buggies,  and  alleges  that  Clare  and  Bolln 
deny  their  said  right,  and  anlawfully  keep 
them  outof  possession,  and  asksjudgment 
for  possession  accordingly.  To  tbls  defend- 
ant Bolln  filed  answer.  September  6, 1886, 
consisting  of  general  denial.  On  the  16th 
day  of  September.  1875,  Clare  filed  a  **  reply 
to  that  portion  of  theanswwof  thed^iend- 
ants  Rugglea  described  as  a  second  and 
further  defense,  and  numbered  second;" 
which  reply  is  In  two  divisions  or  eonnts, 
the  first  count  bslng  ■  denial,  and  the 
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second  count  commencing:,  "And  plain- 
tiff, further  replying,  says,"  and  setH  out 
a  copy  of  tbe  deed  from  Clare  to  K.  M. 
RutfKleB.  ander  which  these  plalntttrs  in  er- 
ror claim,  and  alleges  a  breach  on  the  part 
of  Rugsles  In  the  conditions  on  which  the 
conveyance  was  made,  and  a  failure  of  the 
consideration  therefor,  and  a  forfeiture  of 
title  accordingly.  To  the  second  count  ot 
this  reply  of  Clare  the  defendants  Ruggles 
filed  a  reply,  consisting  of  a  genernJ  de- 
nial, but  this  was  afterwards  withdrawn 
by  coDBent,  and  the  Rugifles  heirs  filed  a 
demurrer  Instead  to  the  second  count  or 
division  of  the  plaintiff's  reply,  upon  the 
ground  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  defense  to  their 
claim,  as  stated  In  the  second  count  of 
their  answer.  On  the  hearing  of  this  de- 
murrer, July  19, 1886,  tbe  court  snstained 
the  demurrer;  and  afterwards  plaintiff 
dtsmiBsed  the  cause  as  to  the  defendants 
Itngglep,  and  toolc  time  in  which  to  file  an 
amended  "reply. "  Clare's  amended  reply 
to  the  second  count  of  the  answer  of  the 
defendants  Ruggles  was  accordingly  filed 
<)n  tbe  13th  day  uf  September.  1S86.  and  It 
was  word  for  word  the  same  as  tbe  orig- 
inal reply,  except  that  the  amended  reply 
contained  these  words,  which  were  not  in 
the  original  reply,  to- wit:  "Plaintiff  fur- 
ther avers  that  the  estate  of  R.  M.  Uug&les 
is  wholly  insolrent,  and  nothing  whatever 
can  be  collected  ot  it."  This  amended  re- 
ply was  In  turn  demurred  to  by  tbe  de- 
fendants Ruggles,  upon  the  same  ground 
as  was  the  original  reply,  but  this  time 
the  demurrer  was  overruled,  to  which  due 
exception  was  taken.  On  the  28th  day  of 
January, 1K87,  the  defendants  Ruggles  filed 
a  reply  to  the  amended  reply  of  Clare, 
treating  their  answer  as  a  cross-petition, 
and  the  amended  reply  of  Clare  as  an  an- 
swer to  It:  und  thus  tbe  pleadings  stood 
at  the  final  trial,  which  took  place  on  the 
20th  of  October.  1887.  The  trial  was  to 
the  court  without  a  jury,  October  26.  1887. 
At  the  conclusion  of  the  evidence  touching 
the  Question  of  title,  the  following  pro- 
ceeding was  had :  "The  court  having  an- 
nounced the  intention  of  taking  tbe  case 
under  advisement.  It  was  In  open  court 
agreed  by  all  parties  that.  If  tbe  judgment 
should  be  against  the  defendant  Bolln,  up- 
on the  Issues  ot  the  title,  the  amount  to  be 
refunded  and  paid  to  him  for  Improve- 
ments, less  the  value  of  bis  use  and  occu- 
Iiation  of  the  premises,  as  provided  by 
statute  in  sucb  cases,  if  tbe  court  should 
adjudge  him  entitled  thereto,  should  be 
determined  and  ascertained  in  the  mauner 
provided  by  statute  after  the  final  Judicial 
detenninatlon  of  the  question  of  title  in 
the  district  court;  or  if  said  cauxe  should 
by  either  party  be  carried  for  review  to 
tbe  supreme  court  within  a  reasonable 
time,  then  alter  such  determination  under 
the  proceedings  in  tbe  supr<3me  court;  and 
thereupon  the  [district]  court  took  said 
cause  under  advisement. " 

On  the  0th  day  of  Feliruary,  1888,  the 
uonrt  announced  and  made  his  findings 
ot  fact  in  writing, as  follows:  "(1)  A  pat- 
ent in  due  fonn  was  duly  issued  by  tbe 
govern  iiient  of  the  Uni  ted  states  on  the  Ifit 
day  of  August.  1860,  to  this  plaintiff, 
John  Clare,  whereby  be  became  the  owner  | 


of  the  land  in  question,  being  tbe  land  lo- 
cated by  John  Clare,  as  assignee  of  Cath- 
erine Flke,  of  military  laad  warrant  No. 
82,162,  Issued  under  the  military  bounty 
act  of  congress  of  March  3. 18.^.  (2)  On 
the  15th  day  of  February,  1865,  the  county 
clerk  of  Lyon  county,  Kan.,  issued  to  L. 
D.  Bailey  a  tax-deed  purporting  to  convey 
said  land  to  L.  D.  Bailey,  based  upon  the 
sale  of  the  land  to  him  for  the  delinquent 
taxes  ot  1860,  and  payment  of  the  subse- 
quent taxes  of  1861  and  1862,  and  which 
deed  was  recorded  In  the  office  ot  the  reg- 
ister of  deeds  of  said  county  on  the  10th 
day  of  July,  1865.  (3)  On  the  Ist  doy  of 
April,  1871,  the  county  clerk  of  said  county 
issued  a  tax-deed  indue  form  for  said  land 
to  S.  H.  Dodge,  based  on  the  sale  ot  1866, 
tor  the  delinquent  ta xes  of  18C5,  to  L.  D. 
Bailey,  and  the  assignment  of  the  sale  cer- 
tificate by  him  to  Bodge,  which  deed  was 
duly  acknowledged,  and  on  the  20th  day 
of  April,  1871,  duly  recorded  In  the  office  of 
tbe  roister  of  dee<ls  ot  said  Lyon  coun- 
ty. (4)  On  the  26th  day  of  March,  1S73, 
this  plaintiff,  John  Clare,  with  bis  wife, 
Susan  A.  Clare,  duly  executed  and  deliv- 
ered a  deed  of  tlie  conveyance  of  tbe  undi- 
vided one-halt  of  said  land  to  R.  M.  Rug- 
gles, which  deed  having  been  on  tbe  lath 
day  of  April,  1873,  duly  acknowledged,  the 
same  was,  with  due  certificate  of  tbe  ac- 
knowledgment thereof,  duly  recorded  in 
the  office  ot  the  register  of  deeds  of  said 
Lyon  county,  Kan.,  on  tbe  IQth  day  ot 
April,  1878,  which  deed  is  in  words  and 
figures  following,  to-wit:  'Know  all 
men,  that  John  Clare,  of  the  city  ot  Cov- 
ington, county  of  Keuton,  and  state  ot 
Kentucky,  for  and  in  consideration  of  the 
payment  of  all  buck  taxes  now  due  on  the 
land  herein  described,  and  the  redemption 
of  the  same  from  all  tax  claims  of  all 
kinds,  and  tbe  clearance  of  that  half  of 
the  same  not  hereby  conveyed  from  all 
taxes  now  due  and  tax  claims  for  which 
the  said  land  may  have  been  sold,  and 
now  due,  and  for  which  it  Is  now  subject 
to  sale,  does  hereby  sell  and  convey  unto 
R.  M.  Ruggles,  of  Emporia.  Kansas,  the 
following  real  estate,  to-wit:  The  undi- 
vided one-half  of  the  south-west  quarter 
of  section  number  twenty-seven,  (27,j  in 
township  fifteen.  (15,)  range  twelve,  (1^.) 
containing  one  hundred  and  sixty  (166) 
acres;  being  the  land  located  by  John 
Clare,  January  11.1859.  upon  military  land 
warrant  No.  82,162,  in  thenameof  Cathei-ine 
Fike,  as  shown  by  the  record  in  the  reg- 
ister's office  at  Lecompton,  Kan.  Said 
land  warrant  was  Issued  under  tbe 
military  bounty  act  of  March  3, 1855.  Tbe 
undivided  one-half  Is  hereby  conveyed  to 
said  R.  M.  Ruggles  In  consideration  of 
clearing  the  whole  of  all  taxes  now  due, 
and  tax  claims  of  all  kinds  for  which  said 
land  has  been  sold,  and  Is  now  subject  to 
sole,  together  with  the  appnrtunances 
thereto  belonging,  to  have  and  to  hold  the 
same  to  the  said  R.  M.  Ruggles,  his  heirs 
and  assigns,  forever;  the  grantor  hereby 
covenanting  that  the  title  so  conveyed  Is 
unincumbered,  and  that  he  will  warrant 
and  defend  the  same  against  all  claims 
whatsoever.  In  witness  whereof  the  said 
I  John  Clare,  together  with  Susan  A.  Clare. 
I  bis  wife,  who  hereby  rellnqulsbea  all  right 
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of  expectancy  of  downr  In  and  to  tbe  land 
hereby  conveyed,  have  bereanto  set  their 
bands  and  eeala  this  26th  day  of  March, 
A.  D.  1873.  JohnClare.  Susan  A.Tlake.' 
(5)  That  on  the  15th  day  of  April,  1878,  B. 
M.  Ragi^leB  commenced  an  action  In  the 
name  of  John  Clare,  as  plaintiff,  against 
Solomon  H.  Dodge,  as  defendant.  In  tbe 
district  court  of  Lyon  county,  atate  of 
Kansas,  tor  the  possession  of  tbe  land  In 
qnestion.  The  defendant  therein,  8.  H. 
Dodge,  duly  appeared  and  answered,  de- 
nying the  plaintiff's  title,  and  defended 
therein,  and  upon  the  final  trial  offered  In 
evidence  the  tax-deed  deecrlbed  in  para- 
graph numbered  2  of  these  flndlngBtln  con- 
nection with  a  sabsequent  deed,  daly  exe- 
cuted and  aeknowledged  and  reeorded,  of 
the  conveyance  of  said  land  by  L.  D.  Bai- 
ley to  biffl,  said  Dodge,  and  said  Dodge 
likewise  gave  In  evidence  and  pnt  In  issue 
the  validity  of  two  other  tax-deeds,  to- 
wit,  tbe  deed  described  In  paragraph 
numbered  3  of  these  findings,  and  a  tax- 
deed  In  due  form,  issued  and  acknowledged 
by  tbe  eoonty  clerk  of  said  county  on  the 
Wtb  day  of  October,  1874,  and  on  tbe  31st 
day  of  (Ktober,  1874.  dnly  recorded  In  the 
register  of  deeds'  office  of  said  county,  of 
the  said  land  to  8.  H.  Dodge,  based  on  the 
sale  uf  said  land  in  1871  to  blm  for  the  de- 
linquent taxes  of  1870,  and  payment  of  tbe 
snlweqnent  tax  of  1871;  and  it  was  dnly 
admitted  on  said  trial  that  said  land  was 
vacant  and  nnoecupled,  and  final  Judg- 
ment was  duly  rendered  therein  on  the 

 day  of  May,  1876,  upon  the  general 

verdict  of  the  Jury  In  favur  of  said  John 
Clare,  and  against  said  Solomon  H. 
Dodge,  for  tbe  recovery  of  said  land,  to- 
gether with  his  costs  therein,  taxed  at 
987.35>  and  tbat  be  should  not  be  let  Into 
possession  of  said  land  until  he  paid  to 
said  Dodge  9849.26  ae  and  for  the  taxes 
which  said  Dodge,  as  the  holder  of  the 
aforesaid  tax-deeds,  had  paid  on  said  land, 
and  the  interest,  costs,  and  charges  there- 
on; said  enm  of  848.29  dollars  constituted 
the  back  taxes  on  said  land  at  the  time 
of  and  mentioned  In  said  deed  from  Glare 
to  Ruggles,  with  the  accumulated  costs 
and  Interest  thereon,  and  said  Judgment 
for  back  taxes  remains  wholly  unsatis- 
fied on  the  records  of  said  court.  (6)  That 
said  R.  M.  Ruggles  was  an  attorney  at 
law,  and  had  the  exclusive  charge,  care, 
and  labor  of  the  conduct  of  tbe  litigation 
described  in  paragraph  numbered  B  of 
these  findings.  In  behalf  of  said  Clare,  from 
the  commencement  to  the  end ;  that  said 
R.  M.  Rnggles  died  intestate  on  or  about 
tbe  24th  day  oT  April,  1879,  leaving  the  de- 
fendant Sue  L.  Buggies,  bis  widow,  and 
tbe  delendantB  Robert  and  Willie  Bugglra, 
his  children,  who  are  his  only  heirs;  and 
tbe  claims  against  said  R.  H.  Buggies.  de> 
ceased,  exceeded  the  assets  of  his  estate. 
(7)  Tliat  on  the  24th  day  of  August,  1880, 
tbeeonnty  clerk  of  said  Lyon  county  duly 
executed,  acknowledged,  and  delivered  a 
tax-deed  of  the  fand  in  question  to  J.  M. 
Steele,  which  deed  was  on  the  same  day 
duly  recorded  In  the  oflBce  of  tbe  register  of 
deeds  of  said  eonnty,  which  deed  Is  baaed 
on  the  sale  of  said  land  on  the  7tb  day 
of  September,  187&,  and  tbs  am  Tnewlay 
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of  September,  tor  the  d^nqnent  tuea  at 
1874,  to  the  county  tor  tbe  want  of  bid- 
ders, and  subsequent  assignment  of  the 
sale  certificate  by  tbe  county  clerk  to  Ij. 
A.  Wood,  and  by  him  to  said  J.  U.  Steele. 
A  copy  of  said  tax-deed  Is  hereto  attached, 
marked  'Exhibit  A,'  and  made  a  part 
hereof.  The  notice,  and  only  notice,  given 
by  the  county  treasurer  of  the  sale  ol  land 
in  tbe  year  1875,  for  delinqoent  taxes, 
stated  that  such  sale  would  be  on  tbe  8d 
day  of  September,  and  tbe  first  Tuesday 
of  tbat  month,  in  1875,  and  no  notice 
whatever  was  given  of  tbe  meeting  of  the 
county  board  of  equalization  for  the  year 
1874,  and  no  meeting  of  said  board  was 
held  In  tbat  year  except  upon  tbe  11  tb  day 
of  July,  1874.  Subsequent  deeds,  purport 
Ing  to  conv^  said  land,  and  dnly  convey- 
ing all  the  interest  of  the  respective  gran- 
tors therein,  have  been  duly  executed,  ac- 
knowledged, and  delivered,  as  tuUowa: 
By  said  J.  M.  Steele  and  his  wife  to  S.  B, 
Rlggs,  and  said  3.  B.  RIggB  and  his  wife 
to  Frank  Edwards,  and  by  said  Frank 
Edwards  and  bis  wife  to  this  defendant 
Fredrick  Bolln,  wblcb  last  deed  la  dated 
on  the  ftlst  day  of  July,  1883,  and  recorded 
on  the  ISth  day  of  December,  1888,  op  to 
which  time  said  land  had  never  been  en- 
tered upon  or  actually  occupied  by  any 
body,  and  none  of  these  defendants  except 
Bolin  ever  took  aetoal  possession  of  said 
land,  the  same  being  vacant  and  unoccu- 
pied up  to  that  date,  and  thereupon  said 
Fredrick  Bolin  took  possession,  and  has 
since  paid  taxes  and  made  lasting  and  val- 
uable Improvements  thereon.  The  said 
Frederick  Bolin,  with  bis  wife,  did  on  the 
4tb  day  of  October,  1886,  duly  execute,  ac- 
knowledge, and  deliver  amortgageof  said 
land  to  the  Kansas  Lumber  Company,  to 
secure  a  therein  recited  and  still  subsist- 
ing indebtedness  of  said  Fredrick  Bolin 
of  9224.95,  with  12  per  cent,  interest  from 
October  4, 1886,  tor  lumber  and  material 
used  in  building  and  improvements  on  the 
land  in  question,  and  said  mortgage  still 
BubalstB  and  is  undischarged.  (B)  On  the 
13th  day  ol  July,  1885,  Solomon  H.  Dodge, 
for  a  consideration  of  $26,  dnly  executed, 
acknowledged,  and  delivered  blsqultclalm 
deed  to  tbe  land  mentioned  in  th(>  petition 
to  this  plaintiff,  John  Clare,  which  deed 
so  acknowledged  was,  on  tbe  Ist  day  of 
August,  1885,  duly  filed  and  recorded  In  tbe 
office  of  the  register  of  deeds  of  I^on 
county.  Kan.  (9)  On  or  abont  tlie  lat 
day  M  August,  1885.  T.  N.  Sedgwick,  act- 
ing as  the  attorney  and  agent  of  John 
Clare,  requested  the  defendant  Sue  L.  Bug- 
gies to  procure  and  deliver  a  q  ultclalm  deed 
of  herself  and  Robert  and  Willie  Rufj^lee, 
defendants,  of  the  undivided  ball  of  tbe 
land  In  question  to  said  John  dare,  for 
which  he  offered  to  pay  tbe  sum  of  fifty 
dollars.  (10)  On  the  27tb  day  of  January. 
1887.  tbe  defendants  Sue  L.,  Robert,  and 
WlUle  Ruggles  tendered  tbe  plaintiff,  John 
Clare.  929  to  cover  the  consideration  ol 
the  above-mentioned  quitclaim  deed  from 
Dodge  to  Clare,  with  7  per  cent.  Interest 
from  the  date  thereof  to  tbe  date  of  ten- 
der, and  the  cost  of  procuring  the  same 
and  recording,  which  sum  tb^  have 
brought  Into  court  to  keep  aald  tendw 
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good,  and  are  atm  ready  and  wHIlnB  to 

pay.  -ConcluBlonsoI  law,*  (1)  Tbatsatd 
tax-deed  to  J.  M.  Steele  Is  void,  and  the 
claim  of  title  of  the  defendunt  Fredrick 
BuUd  thereunder  Is  Invalid,  bat  said  Bolin 
is  entitled  to  have  bis  taxes  paid  there- 
under, with  chaises  and  intei-est  as  al- 
lowed by  law  refunded;  also  the  value  of 
his  lasting  Improvementa,  lesa  damages 
by  waste,  It  any,  and  of  the  renta  and 
profits  as  provided  by  theoccapylngclalm- 
ant's  law,  all  to  be  hereafter  ascertained, 
the  same  to  be  first  applied  to  the  dis- 
charging of  said  mortgage  given  by  said 
BoUn  on  aald  land,  and  the  excess  to  be 
pidd  to  him.  (2)  The  plaintttt  onght  to 
recover  his  costs  as  against  the  defend- 
ants. * 

At  the  time  satd  deed  was  given  to  said 
Rugffles,  Clare's  title  was  Incumbered  by 
tax-deeds  and  taxes  then  doe.  and  for 
which  said  land  had  been  sold  or  was 
subject  to  sale,  as  follows:  A  tax-deed 
dated  February  15, 1865,  and  recorded  July 
10,  1865.  for  tbe  delinquent  taxes  of  1860, 
1861,  and  1862;  a  tax-deed  "In  due  form," 
dated  April  1, 1871,  and  recorded  April  20, 
1871,  for  the  delinquent  taxes  of  1865;  also 
a  tax-snle  certificate  for  the  delinquent 
taxes  of  1870  and  1671.  upon  which  a  deed 
In  due  form  was  Issued  on  the  18th  day  ol 
October,  1874,  and  recorded  October  81. 
1874,— all  ol  which  tax-deeds  andclalma 
were  held  and  owned  by  one  Solomon  H. 
Dodge. 

On  the  15th  day  of  April,  1873,  R.  M.  Rug- 
glee,  as  attorney  for  this  plaintiff,  com- 
menced an  action  against  Dodge  in  the 
district  court  of  Lyon  county  for  tbe  re- 
covery of  said  land.  Dodge  defended  In 
said  action  under  all  the  above  tax-deeds ; 
and  In  May,  1876,  Judgment  was  rendered 
in  favor  of  Clare  for  possession  of  the 
land  and  costs, ''but  that  he  should  not 
be  let  Into  possession  nntil  he  paid  to  said 
Dodge  9348.26  as  and  for  tbe  taxes  which 
said  Dodge,  as  tbe  holder  of  the  aforesaid 
tax-deeds,  had  paid  on  aatdland."  Tbe 
court  In  tbis  case  found  that  said  9348.26 
constituted  the''bacli  taxes"  on  the  land 
at  the  time  of  the  deed  from  Glare  to  Rug- 
gles,  the  only  proof  of  which  Is  the  Infer- 
ence from  what  has  been  here  stated. 
This  court  also  found  thafsaid  Judgment 
for  back  taxes  remains  wholly  unsatisfied 
on  the  records  of  said  court. "  Tbe  clerk 
testified  on  this  trial  that  lie  bad  ex- 
amined the  records  and  papers  of  that 
case,  and  found  no  memoranda  or  entry 
of  payment  or  satisfaction.  Hln  testimony 
was  the  only  evidence  whether  said  sum 
has  been  paid  ornot,  and  tbe  record  con* 
tains  all  the  evidence.  Said  R.  M.  Ruggles 
died  intestate  and  Insolvent.  April  24, 
lt)79,  leaving  these  plaintiffs  la  error  his 
only  heirs.  The  land  In  question  was  al- 
ways vacantandnnoccupled  until  the  Slat 
day  of  July,  1883,  when  Bulin  took  posses- 
sion undpr  a  tax-deed  based  on  the  tax- 
sale  of  1876  to  blsgrantoTB,  throagh  which 
heclalmed  In  this  action.  On  thelSth  day 
of  July,  1885,  Solomon  H.  Dodge  quit- 
claimed this  land  to  Clare  for  $25,  and  the 
deed  was  duly  recorded  August  1.  1885.  It 
was  agreed  in  open  court,  by  all  the  par- 
ties, "tbat  the  defendants  Sue  I..  Rueeleei> 


Robert  Rnggles,  and  Wmie  Bogglee  ten- 
dered to  the  plaintiff,  John  dare,  twenty- 
nine  dollars  on  the  27th  day  of  January, 
1887,  to  cover  the  consideration  of  the 
above  last-named  qnltclalm  deed  from 
Solomon  H.  Dodge  to  Clare,  with  seven 
per  cent,  from  the  date  thereof  to  the  date 
of  tender,  and  tbe  cost  of  procuring  and 
recording  the  same,  which  sum  they  have 
brought  Into  court  to  keep  aald  tender 
good,  and  they  are  still  ready  and  willing 
to  pay  the  same." 

The  parties  complaining  here  are  Mrs. 
Sue  £j.  Rngglea  and  her  children,  Robert 
and  WUlle  Roggtea.  BoUn  doea  not  bring 
up  bla  branch  of  the  case.  The  conten- 
tion on  the  part  of  the  plalntlOB  In  error 
is  that  the  warranty  deed  executed  by 
Clare  and  wife  to  R.  M.  Ruggles  daring 
his  Ilf6-tlme  Is  an  absolute  conveyance, 
an  executed  grant,  not  expressing  or 
eubjectto  any  condition,  precedent  or  snb- 
sequrait;  and,  if  this  Is  so,  then  that  Clare 
could  only  pursue  ouch  remedies  as  were 
applicable  to  the  contract  relations  grow- 
ing out  of  the  undertaking  of  Ruggles  to 
clear  the  land  of  taxes  and  from  clouds 
on  the  title.  In  this  action  no  such  reme- 
dy Is  pursued, but  tbe  claim  of  Clare  for  re- 
dress is  based  upon  theeupposed  fact  that 
the  conditions  upon  which  tbe  eonv^- 
ance  was  made  have  never  been  performed 
by  Ruggles,  and  hence  there  was  a  total 
failure  of  consideration,  and  tbe  deed  U 
void.  Clare's  petition  was  an  ordinary 
one  In  ejectment.  The  plaintiffs  In  error 
answered,  setting  ap  the  conveyance  by 
Clare  and  wife  to  R.  M.  Rngglea,  for  the 
undivided  half  of  the  land  described  In  tbe 
petition  of  Clare.  To  this  answer  Clare 
replied,  admitting  the  ezecntlon  of  the 
deed  to  Rugglee  for  an  undivided  half,  but 
alleges  that  Rugglee  failed,  n^ected,  and 
refused  to  pay  the  back  taxes,  and  to  re- 
move the  tax-liens,  etc.,  as  he  was  re. 
quired  to  do  by  the  conditions  of  the  deed, 
and  thatMiid  deed  was  and  la  void.  To 
this  reply  a  demarrer  waa  filed  by  the 
plaintiffs  In  error,  and  this  demnrrer  waa 
sustained  by  the  court,  and  thereupon 
Clare  dismissed  tbe  action  as  to  theae 
plalntifTs  In  error,  but  Clare  Bled  an 
amended  reply  to  the  answer  of  the  plain- 
tiffs In  error  by  leave  of  the  court.  This 
amended  reply  was  a  copy  of  tbe  original, 
except  that  there  wasadded  an  allegation 
that,  when  Clare  was  first  apprised  of  the 
failure  ol  Raggles  to  pay  all  back  taxes  on 
said  land  to  divest  it  of  all  tax-Hens,  be 
Immediately  rescinded  the  contract,  and 
demanded  from  the  heirs  of  Riifrgles  a  re- 
conveyance to  him  of  the  undivided  half  of 
the  land.  To  thla  amended  reply  tbe 
plaintiffs  appeared,  and  filed  a  demurrer 
that  was  overruled  by  the  court,  and  to 
which  ruling  due  exceptions  were  saved. 
Then  the  amended  reply  of  Clare  to  thean- 
swer  of  the  plaintiffs  in  error  was  consid- 
ered as  an  answer  to  acruss-petitlon  cl 
the  plaintiffs  In  error,  and  tb^  filed  a  re- 
ply to  this  amended  answer,  denying  gen- 
erally and  sppclflcally  the  allegatione 
therein,  and  all  parties  went  to  trial  in 
this  condition  of  the  pleadings.  We  sup- 
pose that  tbe  errors  really  complained  of 
by  tbe  ptaintifia  in  wxor  are  the  ruling  mi 
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tbcAr  demurrer  to  the  reply  of  Clare,  and 
the  Jadgnient  tor  costs  against  them.  The 
controUiDS  qneHtion  la  whether  the  deed 
from  Glare  and  wile  to  BugfElee  is  an  abso- 
lute conveyance.  We  tliitik  It  vested  in 
BuKRles  an  absolute  title  to  one-halt  of 
the  land.  In  the  absence  of  fraud,  thecon- 
slderatlon  expressed  In  the  deed  cannot  be 
Impeached,  contradicted,  or  varied  for  the 
purpose  of  invaUdutiiifi  the  deed.  In  tbe 
case  of  .lobnston  v.  Town  Co.,  14  Kan. 
.t91,  U  was  sought  to  sbow,  to  Invalidate 
the  deed,  that  Uie  insti-uinent  was  not  to 
be  considered  a  deed  until  certain  thingu 
wf>re  done  by  the  grantee  and  other  pai^ 
tiea,  and  that  none  of  the  conditions  had 
been  fulfilled.  The  court  say  that  such 
evidence  Is  Inadmissible;  and  the  court 
further  suy  "that  a  deed  apparently  fully 
executed  and  acknowledged,  and  delivered 
tu  the  grantee  to  become  an  absolute  deed 
upon  some  condition.  Is  not  in  eecrow^ 
but  is  Immediately  a  deed  absolute. " 

In  Curtis  V.  Board,  43  Kan.  18».  23  Pac. 
Bep.  B8,thisconrt8ay.r^errlngto  the  deed 
in  that  ease:  "There  are  no  words  in  the 
deed  stating  that  the  estate  wau  or 
Hhuuld  be  conveyed  upou  condition,  ur 
that  it  might  be  foi-felted  under  any  cir- 
comataneea  whatever,  or  that  tbe  estate 
might  ander  any  circa  instances  revert  to 
tbe  Krautoranr  their  heirs,  or  that  they 
might,  under  any  cln;  am  stances,  ever  have 
the  right  to  re-enter  the  premises.  Nor 
was  the  estate  conveyed  or  to  he  contln- 
oed  In  existence  upon  any  such  terms  a» 
'provided 'or  *it*  something  In  tbe  fut- 
ure should  be  done  or  not  done,  or  bap- 
pen  or  not  happen.  Indeed,  there  Is  noth- 
ing snfHclently  strong  In  any  part  of  the 
deed,  or  In  the  whole  deed,  to  indicate 
that  the  estate  was  conTf»yed,  or  Intend- 
ed to  b'^  conveyed,  upun  any  i-ondltion. 
either  precedent  or  subsequent:  but,  tak- 
ing the  whule  deed  tugether,lt  shows  that 
an  absolute  estate  In  fee-simple  was  In- 
tended to  be  conveyed,  and  was  conveyed, 
and  was  to  continue  In  the  grantees  for- 
ever. The  authorities  are  uniform  that 
estates  upon  condition  Bubse«|uent,  which 
after  having  been  fully  vested  may  be  de- 
feated by  a  breach  of  the  condition,  are 
never  favored  In  law.  and  that  no  deed 
will  be  construed  to  create  an  estate  upon 
condition,  unless  the  language  to  that 
eBfect  is  so  clear  that  no  room  Is  left  tor 
any  other  cunstruction.  See  the  case  of 
Packard  v.  Ames,  1ft  Grar.  327.  and  other 
cases  cited  In  the  opinion."  ThlsruUnges- 
tabllshes  the  deed  from  Clare  and  wife  to 
R.  M.  RuggleB  aa  an  absolute  conveyance 
to  bim  of  one-half  of  tbe  land  in  contro- 
versy. Thbi  leaves  Clare  to  his  other  rem- 
edies against  tbe  estate  of  Ruggles.  We 
do  not  think  that  the  fact  of  the  Insolven- 
cy of  the  Ruggles  eatale,  that  was  estab- 
lished on  tbe  trial,  varies  the  rule,  or 
makes  the  deed  dependent  on  any  suhBe- 
quent  performance  by  Buggies.  It  fol- 
lows from  this  that  thecourt erred  ioover- 
ruling  the  demurrer  to  the  reply  of  Clare, 
and  that  the  JadKTnent  against  the  plain- 
tiffs  In  error  was  wrong.  It  is  recommend- 
ed that  the  Judgment  be  reversed. 

.  Pbk  Curiam.  It  is  bo  ordered;  all  the 
jastlces  concurring. 


(tf  Kan.  614) 

Pblbui  et  Ml.  V.  Sestiob. 
(Sttpreme  Court  of  Kamita*.   Manh,  7, 1891.) 

C0nTRA.CT— BdPVICIBXOT  or  COVaiDBBMtOlT. 

Tbe  Tellnqulsliment  of  a  right  to  a  borne- 
stead  entry  on  public  land,  an<r  the  dismissal 
and  withdrawal  of  a  written  protest  ORainsl  the 
final  proof  of  another,  is  a  good  and  valid  consid- 
eration in  B  written  inBtmmait  for  the  pa^msnt 
of  money. 
(SyUdbua  by  Simpson,  C.) 

Commissioners*  decision.  Error  from 
district coart,I3cottcounty ;  A.J.Abbott, 

Judge, 

Ward  &  Meade,  ColUna  &  Cravena,  and 
L.  Nebeker,  fur  plaintiffs  in  error.  Jtforae 
<e  Hubble,  for  defendant  in  error. 

SiMPBo.N',  G.  Service  sued  the  plaintiffs 
In  error  on  the  following  contract  In  wi-it- 
ing.  to-wlt:  "State  of  Kansas,  county  of 
Scott— SE  :  This  contract  wltnesseth, that 
whereas,  John  O.  Service,  of  said  county 
and  state,  has  made  a  homestead  entry 
upon  the  following  tract  of  land  lying  in 
Wichita  county,  Kansas,  to-wlt :  The 
south  hall  of  the  north-west  quarter,  and 
the  north-went  quarter  of  tha  north-west 
quarter,  of  section  twenty-four,  (24,)  and 
the  south-west  quarter  of  the  south-west 
quarter  of  section  thirteen,  (13.)  west  of 
tbe  6th  P.  M.,—  and  has  a  protest  agalsst 
the  final  proof  of  William  H.  Montgomery 
on  and  to  said  land,  under  which  a  bear- 
ing Is  set  for  August  25,  1R87,  at  the  Wn- 
keeney  land-offlce,  Wakeeney,  Kansas,  to 
settle  a  question  of  conflict  of  right  to 
same:  It  is  agreed  to  and  In  consideration 
of  the  said  Service  furnishing  O.  C.  Har- 
desty,  or  delivering  at  Wichita  County 
Bank  of  Leott,  on  or  before  August  25. 
1887,  a  relinquishment  of  his  homestead 
entry,  and  a  written  withdrawal  and  dis- 
missal ut  said  protest  and  heuring,  then 
the  subscribers  hereto,  as  principal  and 
security,  agree  to  pay  said  Service  tbe  sum 
of  ave  thousand  dollars  ($5,000)  on  or  be- 
fore September  16.  1887.  Dated  this  4th 
day  of  August.  1887.  Oue  C.  Hardestt. 
Milton  Bhown.  D.F.Hali,.  T.  W.  Pei^ 
HAM.  KatePblbam.  "  Service  alleged  per- 
formance on  his  part,  and  demanded  judg- 
ment. The  plaintiffs  in  error  demurred  to 
the  petition  for  tbe  reason  that  It  did  not 
constitute  a  cause  of  action;  the  pUb  of 
the  demurrer  being  that  tliure  was  no  con- 
sideration for  the  agreement,  the  contract 
Itself  and  the  petition  on  Its  face  showing 
the  fact  that  Service  had  no  possessory 
right  in  the  land,  had  nothing  to  sell,  and 
could  transfer  nothing  to  the  plaintiffs  in 
error.  This  demurrer  was  overruled,  and 
this  Is  the  flrst  error  assigned.  The  plain- 
tiffs hi  error  then  tiled  an  answer,  setting 
upas  on  affirmative  defense  that  Service 
confederated  with  one  Johnson  and  Mc- 
Convllle  to  secure  the  contract  by  falsely 
inaugurating  a  contest  on  the  homefitend 
entry  of  W^,  H.  Montgomery  tu  the  land 
described  In  the  entry,  when  they  bad  no 
legal  right  to  make  such  a  contest;  that 
iServlco  never  had  any  valuable  Interest  in 
the  land :  that  at  the  time  the  contract 
was  entered  into  the  title  to  the  land  was 
In  the  United  States,  and  thatthe  contract 
was  void  for  that  reason.  Service  filed  a 
reply,  and  the  case  went  to  trial  to  the 
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roart.  The  plalntlffa  Id  errordemarrpd  to 
the  ertdence  of  Serrlce;  but  the  deinarter 

was  overraU'd,  and  thla  Is  the  second  ae- 
Eignmcnt  or  error.  Thin  ralees  the  same 
<liieKtiou  as  the  demurrer  to  the  petition. 
Before  the  trial,  Mrs.  McConville,  to  whom 
Service  had  asBlsoed  a  une-half  Intercut, 
less  9500,  In  the  contract,  and  who  was 
Joined  as  plaintiff,  dismissed  the  action  so 
far  as  her  InteruRt  was  involred;  she  hav- 
ing re<-eived  payment  ursatisfactionof  her 
claim.  The  plalutlffH  In  error  prodnced 
their  evidence,  and  a  demurrer  by  Service 
was  sustained  to  their  evidence.  This  con- 
stitutes the  third  assignment  of  error. 
During  the  trial,  the  plaintlfls  In  error  tried 
to  prove  thBtServl(%  was  never  In  the  act- 
ual possession  of  the  land ;  had  never 
made,  or  caused  to  be  made,  any  Improve- 
nients  on  said  land.  This  was  overruled, 
and  objected  to.  Witnesses  on  the  stand 
were  asked  to  state  what  settlement  Serv- 
ice had  made,  It  any.  These  questions 
were  objected  to,  and  sustained.  A  wit- 
ness was  asked  what  Service  had  everdone 
on  said  land,  or  any  part  thereof;  and  the 
objection  to  the  question  was  sustained. 
The  plnitttlffs  in  error  stated  that  they  ex- 
pected to  prove  by  witnesses  on  the  stand 
that  Service  never  made  any  settlement  on 
said  land,  never  Improved  the  same,  and 
never  had  any  Interest  In  the  same;  but 
the  trial  court  would  not  permit  them  to 
examine  the  witnesses  as  to  these  facts. 
All  these  rulings  are  assigneil  as  error. 
The  trial  court  found  for  the  plaintiff  be- 
low, and  rendered  a  judgment  in  his  favor 
for  f  2,7'>0  and  coats.  The  case  la  here  for 
review. 

AU  tlieee  rulings  recited  go  to  the  same 
subject  or  general  objection.  The  demur- 
rer to  the  petition;  the  demurrer  to  the 
evidence;  and  tbelrvarions  offers  to  prove 
that  Service  was  never  in  the  actual  pos- 
session of  the  land;  had  never  made,  or 
caused  to  be  made,  any  improvements 
thereon,  etc., — all  raise  but  one  question, 
and  that  is  the  illegality  of  the  contract. 
We  think  that  the  case  of  McCabe  v.  Oaner, 
«S  Mich.  182.85  N.  W.  Rep.  901,  is  on  all 
ffturs  with  the  case  at  bar,  and  Is  decisive 
of  this  question,  and  fully  establishes  that 
the  relinquishment  and  withdrawal  of  the 
protest  was  and  is  a  good  connideration 
for  the  contract  sued  on.  That  case  fit-cs, 
as  supporting  it,  Olson  v.  Orton,  (Minn.) 
S  N.  W.  Rep.  87N;  Thompson  v.  Hanson, 
(Minn.)  11  N.  W.  Rep.  S6;  Lamb  v.  Daven- 
port. 18  Wall.  307:  Myers  v.  Croft,  18  Wall. 
2!U;  Kennedy  V.  Shaw.  43  Mich.  359.  2  N. 
W.  Rep.  396;  and  other  Michigan  cases. 
The  cflHe  finds  strong  support  in  our  own 
reijorts.  The  cases  of  Lapham  v.  Head, 
21  Kan. 332;  Moore  v.  Mcintosh, 6  Knn.;:9; 
Boll  V.  Parks,  18  Kan. 1.52;  Fessler  v.  Haas, 
19  Kan.  21fl,— all  affirm  that  contracts 
about  the  possession.  Improvements,  and 
relinquishment  of  rights  of  public  land, 
when  free  from  fraud,  can  be  enforced,  and 
constitute  a  good  consideration.  This 
disposes  of  the  main  question  in  the  case, 
and  the  nature  of  the  other  questions 
urged  by  the  plaintiffs  In  error  makea  pro- 
longed discussion  unnecessary.  A  contin- 
uance rests  largely  in  the  discretion  of  the 
trial  court,  and  we  think  proper  diligence 
was  not  shown.  There  was  not  sufficient 


proof  of  a  conspiracy  to  defrand.  Beetdes, 
plaintiffs  In  error  received  exactly  what 
they  contracted  for;  they  having  made 
the  contract  with  open  eyes,  and  with 
every  opportunity  to  know  the  facts.  So 
far  as  the  record  shows,  we  think  sub- 
stantial Justice  has  been  done.  It  is  rec- 
ommended that  the  Judgment  be  afflrmed. 

Per  Gdriah.  It  Is  so  ordered ;  all  tbe 
Justices  concurring. 


{45  Kan.  6M) 

MONTGOMBKT  V.  NULTON  Ct  »/. 

(Supreme  Court  of  Kansas.   March  7,  1891.) 
Ejsctmbst  —  Cho88- Petition— Cadsb  or  Action. 

In  an  action  of  ejectment,  where  M.,  who 
is  not  one  of  the  oriiclnai  parties  to  the  action, 
but  becomes  ■  party,  and  oy  leave  of  court  files 
a  cross-petitioD,  showing  that  at  a  period  prior 
to  the  commencement  of  the  salt  the  plaintiiTs 
were  the  absolute  owners  of  the  land  in  contro- 
versy, and  at  that  time  they  sold  and  contracted 
in  tvrlting  to  convey  the  land  to  him  for  tiOO  and 
certain  other  considerations,  and  that  he  has  ten- 
dered the  cash  payment,  and  is  performing  the 
other  consideiations  accordiov  to  the  terms  of 
tlie  eoDtract,  and  that  plainUffit  have  refused  to 
convey,  the  cross-petition  contains  a  cause  of  ac- 
tion against  the  plaintiffs.  And  when,  in  addi- 
tion to  such  matter,  the  cross-petition  alleges 
that  the  defendants  claim  an  interest  in  the  luid 
in  controversy  under  a  certain  sheriff's  deed,  and 
also  under  a  quitclaim  deed  from  the  plaintiiTs, 
and  avers  that  the  sheriff's  deed  under  which  the 
defendants  claim  is  void,  and  that  their  pur- 
chase from  the  plaintiffs,  evidenced  by  the  qnit- 
clalm  deed,  was  subsequent  to  his  purchase  from 
the  plaintiffs,  and  that  the  defendants  tuid  full 
knowledge  of  his  prior  purchase  when  th^  pur* 
chased  of  the  plaintiffs,  and  took  their  quitolaim 
deed,  held,  that  such  cross-petitionstotes  acause 
of  action  gainst  the  defendants. 

(Syllaims  by  Strang,  C.) 

Commissioners'  decision.    Error  from 

district  court.  Ellis  county ;  S.  J.  Osborne:, 
Judge. 

Montgomery  *  Barrla,toT  plaintiff  In 
error.  D.  Rat li bone  anil  BeetJer  dh  Reeder, 
for  defendants  In  error. 

Strang,  C.  Action  for  specific  perform- 
ance and  possession  of  land.  £.  M.  Why- 
ler  settled  upon  the  S.  %  of  the  S.  W.^  of 
section  2,  township  14,  range  IS,  In  Ellis 
county,  Kan.,  under  the  homestend  laws 
of  the  United  States.  April  29.  1SS2,  he 
obtained  a  patent  for  said  land.  On  or 
about  November  24.  1879,  E.  M.  Whyler 
contracted  a  debt  to  Kreuger  &  Krenger, 
upon  which  Judgment  was  obtained,  ex- 
ecution issued  thereon,  and  a  levy  made 
npon  the  said  homestead  of  E.  M.  Whyler, 
which  was  sold,  and  a  sheriff's  deed  there- 
for executed  to  the  purchaser,  Mary  A. 
Nulton,  who,  with  her  husband,  Jonah 
Nulton,  went  Into  possession  of  the  land. 
Afterwards,  on  the  Ist  day  of  October, 
1KS7,  E.  M.  Whyler  and  Ellen  M.  Whyler. 
his  wife,  sold  and  agreed  to  convey  said 
land  to  W.  P.  Montgomery  for  f200,  and 
the  further  consideration  that  said  Mont- 
gomery should,  at  his  own  expense,  clear 
the  title  of  said  laud  from  the  cloud  there- 
on arising  from  the  sheriff's  deed  aforesaid. 
November  11,  18S7,  Montgomery  com- 
menced a  suit  In  the  name  of  E.  M.  Whyler 
and  Ellen  M.  Whyler  against  Mary  A.  Nul- 
ton and  Jonah  Nulton  to  recover  the  pos- 
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HRirion  of  the  land.  Wblle  this  suit  was 
pending,  and  before  It  came  tu  trial,  the 
defendant  Mary  A.  Nulton  purchaBed  from 
plaintlffB  Wbyler  and  Whyler  their  Inter- 
eat  In  the  land,  paying  them  therefor  f 300 
and  some  coeta,  and  took  a  quitclaim 
deed.  Then  Montgomery,  by  leave  of 
court,  filed  a  crofi»>petltlon,  setting  up  his 
claim  to  the  land  under  his  contract  with 
the  Wbylers,  and  alleged  that  Mary  A. 
Nulton  bad  lull  knowledge  of  said  con- 
tract when  she  purchased  the  Interest  of 
£.  M.  Whyler  and  Ellen  M.  Whyler.  and 
that  she  took  said  land  subject  to  bis 
rights  under  bis  contract,  and  prayed  for 
specific  performance,  and  for  the  possession 
ol  the  land-  May  7,  1888,  E.  M.  Whyler 
and  Ellen  M.  Whyler  dismissed  their  ac- 
tion asralnst  the  Nultons,  and  the  Nultons 
filed  a  demurrer  to  the  cross-petition  of 
W.  P.  Montgomery,  alleging  serersl 
grounds  tberefur,  none  ot  which  require 
any  notice,  except  the  fourth,  which  Is  as 
follows:  "The  cross-blU  does  not  state 
facts  snfflclent  to  entitle  said  W.  P.  Mont* 
goniery  to  Intervene  herein,  or  to  consti- 
tute a  cause  ot  action  against  the  defend- 
ants, nor  againnt  Whyler  and  Whyler." 
The  cross-petition  alleges  that  E.  M. 
Whyler  settled  upon  the  land  In  question 
under  the  homestead  laws  of  the  United 
States,  and  obtained  a  patent  from  the 
govemnienttherefor  April  29,1882,  ttaaton 
the  1st  ot  October,  1RK7,  and  while  the  said 
E.  M.  Whyler  and  Ellen  M.  Whyler  were 
the  absolute  owners  in  fee  ot  said  land, 
they  sold,  and  agreed  In  writing  to  con- 
vey, the  same  tu  him,  W.  P.  Montgomery, 
for  the  price  andconditlons  therein  named; 
that  he  bad  tendered  the  price  of  tbe  land, 
add  was  performing  the  other  conditions 
of  his  contract  according  to  tbe  terms 
thereof;  that  tbe  defendants  the  Nultons 
claim  az  nterest  in  the  land  by  virtue  of 
a  certain  BheritTs  deed,  and  alwo  under  a 
quitclaim  deed  from  the  Whylers;  that 
tne  eberift's  deed  under  wbleh  th^y  claim 
la  Told  becaose  the  Judgment  and  sale  up- 
on which  such  deed  was  baned  werefounded 
vpon  a  debt  contracted  by  E.  M.  Whyler 
before  he  became  entitled  to  a  patent  to 
tbe  land  from  tbe  government;  and  that 
tbe  quitclaim  deed  was  obtalne<l  by  the 
Nultons  after  tbe  Whylers  had  sold  the 
land  to  blm,  and  with  a  full  knowledge  on 
their  part  of  bis  contract,  and  his  rights 
thereunder.  He  then  prays  for  specific 
performance  ot  the  contract,  and  recovery 
ol  the  possession  of  tbe  land,  and  attaches 
acopy  of  hiscontract  tothecruss-petltlon. 

We  think  the  cross-petition  states  a 
canseof  action,  both  against  tbe  plalntifAa 
and  the  Nultons,  the  defendants;  and  that 
tbeeross^petittoner  may  ask  for  siteclfie 
performance  and  a  recovery  of  the  posses- 
elon  ot  the  land  In  the  same  action.  The 
delendants  in  errorlnslstthat  thecontract 
between  the  Whylers  and  Montgomery, 
on  wblcta  Montgomery  relies  In  this  case, 
la  cfaampertoas  and  vofd^  By  thla  con- 
tract. In  consideration  of  the  land  therein 
described,  tbe  land  In  controversy  in  this 
case,  Montgomery  agrees  to  pay  the  Why- 
lers the  sum  of  9200  in  cash,  and  in  addi- 
tion thereto  to  commence  proceedings  to 
quiet  the  title  to  said  land,  and  pny  the 
expense  ot  such  proceeding.   We  think  this 


la  a  simple  contract,  aa  legitimate  aa 
though  he  had  agreed  to  pay  f 200  for  a 
quitclaim  deed,  and  then  nad  lustltuted 
proceedings  to  quiet  title  to  the  land. 
Counsel  ask,  what  was  Montgomery  to 
get  If  he  failed  to  secure  the  title  to  the 
land?  And  answer  by  saying,  uotblng. 
Nor  would  he  have  got  anything  if  he  had 
taken  a  qultcIiUm,  and  afterwards  tailed 
In  a  suit  to  recover  the  land.  The  tact 
that  Montgomery  was  a  lawyer,  and 
agreed  to  quiet  the  title  at  his  own  ex- 
pense, we  think  was  nothing  more  than 
an  agreement  to  pay  f200,  and  whatever 
tbe  expense  of  qoietlng  tbe  title  to  tbe  land 
was  In  addition  to  the  for  tbe  land. 
It  la  therefore  recommended  thatthe  Judg- 
ment of  the  district  court  be  reversed,  and 
the  case  remanded  torfurther  proceedings. 

PbbCdbiam.  It  Is  ao  ordered;  all  the 
Justicea  eoncnrrlng. 


(«  Ksn.  mi 

LTONa  T.  OsBOBir. 

(SupranM  Cdurt     Xmaat.  Ifamh  7,  U8L) 

hmum—ftMnwMi^'WAiwm  or  Fttsnmrn— Ar- 
paur-HoTioir  roB  Nmw  Trui* 

1.  Where  a  written  lease  of  nal  estate  fbr 
one  yesr  contsinathe  following  stlpolstton,  "And 
the  said  party  of  the  second  part  fthe  leasee]  haa 
the  privilege  of  continaliig  this  leaae,  i^ovided 
he  f  alfllls  thecontract,  at  the  same  rent.**  held, 
that  the  lessee  has  the  privilege  of  hsviBg  ttw 
lease  renewed  tor  another  year. 

a.  And  In  snoh  a  ease,  wbsre  the  leasee  paid 
the  rent  In  installinents,  paariiig  tbe  last  portion 
thereof  between  one  and  two  months  uter  It 
became  dne,  bat  paying  the  whole  of  it  for  tlie 
first  year  more  than  two  months  prior  to  the  ex- 
piration of  the  first  year,  and  it  was  received  by 
the  lessor  aa  thus  paid  without  objection,  held. 
that  the  failure  to  pay  the  whole  It  when  It 
heeamedna  did  not  aeprivetho  lesaeeof  his  rliAit 
to  elect  to  rataln  tbe  pn^er^  vndat  the  lease  lor 
mother  year. 

8.  where  the  distrtot  court,  on  a  petition  in 
error  from  a  Justice  of  the  peace,  reverses  the 
Judgment  of  the  Jnstlce,  ft  is  not  neoeasary  for 
the  aggrieved  party  to  file  m  motion  tor  a  new 
trial  In  order  to  liave  thB  de(^lon  of  tbe  distriet 
oonrt  reviewed  iB  the  supreme  oonrt  on  patitisa 
in  error. 
(SyUobus  by  tfw  Court) 

Error  from  district  court,  Atctalaon 
county;  W.  D.  Gilbert,  Judge. 

Smith  &  SolomoD,  for  plaintiff  In  error. 
J.  T.  Alleod  worth,  for  defendant  In  error. 

Valentine,  J.  This  was  an  action  of 
forcible  detainer  brought  on  March  12, 
1888.  before  a  Justice  of  the  peace  of  Atchi- 
son county  by  Rebecca  Osborn  against 
Charles  Lyons,  to  recover  certain  real 
estate  situated  in  aald  county.  A  trial 
was  had  before  tbe  Justice  and  a  Jury,  and 
Judgment  was  rendered  In  favor  of  the  de- 
fendant and  against  the  plaintiff,  and  the 
plaintiff,  as  plaintiff  in  error,  took  the 
case  to  tbe  district  court  on  petition  in 
error,  where  the  Judgment  of  the  Justice 
of  the  peace  was  reversed ;  and  after wa  rds 
tbedefendant,as  plaintiff  In  error,  brought 
the  case  for  review  to  this  court  on  peti- 
tion in  error.  The  facts  of  tbe  case,  briefly 
stated,  are  substantially  as  follows:  On 
September  S,  1886,  Rebecca  Osbom,  who 
owned  the  property  in  controversy, leased 
the  same  by  a  written  lease  to  Cbartea  I^- 
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onR  for  a  term  comnionclnnf  on  March  1, 
ISST.fnr  wlilch  L^^ons  was  tu  pay  tbe  sum 
of  on  Norember  1,  1887:  ana  the  lease 
also  contHlned  the  following  etipalatlon: 
"And  thp  said  party  of  the  second  part 
[Lyons]  has  the  prlvilece  ot  contlnulnK 
this  lenHC,  provided  he  lalfills  the  contract, 
at  the  same  rent."  I^yone  took  posHCHalon 
of  the  property  nnder  the  leaBe  about 
March  1, 18S7.  ami  continued  in  the  quiet 
and  peaceable  poBBeBslon  thereof  until  thia 
Huit  was  ciHnmenced.  He  paid  the  afore- 
said rent  in  install  men  ta,  paying  the  last 
thereof  about  December  19,1887;  and  all 
was  received  without  objection.  It  was 
always  understood  by  the  parties  that 
Lyons  was  to  have  the  poBsession  of  the 
property  lor  at  least  one  year  under  the 
lease,  commencing;  on  March  1,  1887,  al- 
though  the  lease  doea  not  In  terms  state 
how  lonK  he  should  have  It;  ami  In  the 
latter  part  of  AuRUst,  1**«7.  It  was  orally 
agreed  and  understood  between  the  par- 
ties that  Lyons  should  have  the  property 
for  one  more  year,  commencing  on  March 
1, 18KS,  and  ending  on  March  1. 18WK  The 
juHtlce  of  the  peace  trave  to  the  Jury  the 
following  amoner  other  Instructions:  '*(2) 
The  defendant  would  be  entitled  to  a  con- 
tinuance of  said  lease  for  another  year, 
provided  he  has  sabstantlally  filled  all  the 
terms  thereof  for  the  first  year,  provided 
no  new  contract  has  been  made,  verbally 
orotherwise.to  thecontrary.  The  burden 
of  evidence  is  on  the  plaintiff  tu  make  out 
her  case  by  a  preponderance  of  the  testi- 
mony." "(5)  ThecontinniriK  claim  in  said 
lease  would  t>e  void,  and  you  will  so  con- 
slderit,  unless  there  was  an  understanding 
hettvecn  the  parties  that  It  was  a  deflatte 
term  of  one  or  two  ypars.  or  more.  II 
from  the  evidence  you  Hnd  there  was  such 
an  underatandlng  between  the  parties, 
then  it  is  not  void."  The  plaintiff  below, 
Mrs.  Osborn,  who  Is  now  the  defendant 
In  error,  complained  in  the  diHti'ict  court, 
and  now  complains  in  this  court,  of  the 
forcKoInfC  instructions,  and  alao  of  the 
JndK>nent  rendered  by  the  justice  of  the 
peace;  but  we  do  not  think  that  any  sub- 
stantial prroi*  was  committed  by  the  jus- 
tice of  the  iH!Bce.  It  was  orl;rlnal!y  under- 
stood between  thepartles  that  Lyons  was 
to  have  the  property  lor  nt  least  one  year, 
with  the  riprht  on  hlw  part  to  have,  it  he 
chose,  a  renewal  of  the  lease  for  a  second 
yeur.  It  was  also  nureed  between  the 
parties  In  Aligunt,  1S.S7.  that  he  was  to 
have  the  property  for  another  3-enr.  But 
he  had  a  right  independent  of  this  agree- 
ment, nnder  the  above-quoted  stipulation 
In  the  written  lease,  to  elect  to  retain  the 
property  forasecond  yearif  hechose;  and, 
by  remaining  upon  the  property  and  In  the 
posHosslon  thereof  after  the  Urst  year  had 
expired,  he  presumptively,  as  nothing  was 
shown  to  the  contrary,  elected  to  retain 
the  i)roperty  for  another  year,  as  In  fact 
he  did.  In  support  of  the  views  herein  ex- 
ItrpHsed.  seit  12  Amer.  &  Eng.  Knc.  Law. 
100r>-lOO:i,  and  cases  there  cited;  Kolasky 
v.  MU'helH.  24  N.  K.  Kep.  27S.  (dei  ided  by 
the  New  York  court  of  apiieuls,  April  15, 
1S!)0.)  It  is  further  claimed  by  the  present 
defendant  In  error  that  as  Lyons  did  not 
pay  thewholeof  the  rent  nt  the  time  It  be- 
came due,  which  waa  on  November  1, 1S87, 


but  paid  a  portion  thereof  as  late  as  De- 
cember 19,  ]$S7,  he  was  not  entitled  to  a 
renewal  of  thelease.  Bot  hepnld  the  whole 
of  the  rent  fur  the  first  year  within  lesa 
than  two  months  after  It  became  due, 
and  more  than  two  months  prior  to  the 
expiratlim  of  the  first  year  ot  his  lease, 
and  It  was  all  received  hy  Mrs.  Osborn  as 
thus  paid  without  the  slightest  objection. 
We  do  not  think,  under  thecIrcnmHtuuces, 
that  this  failure  on  the  part  of  Lyons  to 
pay  the  whole  of  the  rent  when  It  became 
duedeprlved  him  of  his  right  to  elect  to  re- 
tain theproperty  underthe  lease  foranoth- 
er  year.  It  Is  also  claimed  by  the  present 
defendantlnerrorthatthe  present  plalntlFf 
in  error,  who  was  thedefendant  in  error  in 
the  district  court  and  tbe  defendant  in  tbe 
Justice's  conrt,  la  without  remedy  in  this 
court,  for  the  reason  that  be  did  not  file  a 
motion  tor  a  new  trial  In  thedlstrtct  conrt 
after  that  court,  on  petition  In  error,  re- 
verfied  the  decision  of  the  Justice  ot  the 
peace.  Such  a  motion  was  wholly  unnec- 
essary. The  judgment  of  the  district 
court  will  be  reversed,  and  the  judgment 
of  the  justice  of  the  peace  will  be  affirmed. 
Judgment  uf  the  district  court  reversed. 
AH  the  Justices  concurring. 


(45  Kan.  973) 

FoNCELER  et  ux.  V.  MARSHAtx,  Sheriff. 
iSupreme  Court  of  Kansas.  March  7, 1S91.) 

JCOOHENT  IN  KBPLBVIIT. 

Where  the  pluintifla  obtain  posseBsIon  of 
proporby  in  an  action  in  replevin  against  a  Bitter- 
iff  for  goods  taken  on  execution,  sad  the  Jury 
finds  for  the  defendant,  the  verdict  and  Judg- 
ment should  be  in  the  alternative  for  a  return  of 
the  property,  or  tbe  amount  of  the  special  Inter- 
est of  the  officer  in  tbe  goods,  in  case  a  return 
cannot  be  had. 
{Stftlntnu  by  Oreen,  C.) 

Commissioners^  decision.  Error  from 
district  court,  Anderson  county;  A.  W. 
Bknho.n,  Judge. 

John  \V.  Deford  and  J>.  J.  f'om.'p/er,  for 
plaintiffs  In  error.  H*  L.  FopltUt  Iot  de- 
fendant In  error. 

GRb;EN,  C.  This  was  an  action  In  re- 
plevin, brought  by  the  plaintiffs  In  error 
to  recover  certain  specific  articles  ot  per- 
sonal property  levied  uptm  by  the  defend- 
ant In  error,  as  sheriff,  under  an  execu- 
tion Issued  on  a  judgment  in  favor  of  M. 
Trendenberg  against  C.  J.  Ponceler.  The 
dcti'ndant  denied  generally,  and  alleged 
ownership  and  title  of  the  property  in  C. 
J.  Ponceler;  that  the  execution  had  been 
levied  upon  1  he  property  desriibed  In 
plaintiff's  petition  as  the  property  of  C.  J. 
Ponceler;  and  that  the  same  was  subject 
to  sale  for  his  debts.  The  plaintiffs  ob- 
tained posseKsiun  of  the  property.  Upon 
the  Issues  joined,  a  trial  was  had,  and  re- 
sulted In  a  verdict  and  judgment  for  the 
defendant.  A  reversal  of  this  judgment  Is 
urged  upon  the  ground  that  the  court  be- 
low erred  in  rendering  judgment  upon  the 
verdict  returned  by  the  jury.  The  verdit-t 
was:  "  We,  tbe  jury,  find  that  the  defend- 
ant did  not  wrongfully  detain  the  prop- 
erty replevied  In  tills  case  from  the  plain- 
tiffs; and  sold  defendant  Is  entitled  to 
the  return  of  the  same,  or  the  value  there- 
of, set  oat  In  tbe  affidavit  lor  replevin. " 
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The  jadgment  of  the  court  upon  thlB  ver- 
dict was  that  the  plalntllb  should  return 
said  property  taken  In  replevin,  deecrlb- 
Infc  the  name  aa  In  the  affidavit  for  re- 
plevin ;  or.  In  case  tlie  same  conld  not  be 
returned,  that  the  defendant  should  re- 
ceive the  value  thereof,  being'  the  sum  uf 
$150.  After  hearing  the  motion  for  a  new 
trial,  the  court  directed  the  }oumal  entry 
to  be  corrected  by  striklDK  out  ot  the  Judg- 
ment the  wurds,  "the  som  of  one  hun- 
dred and  Of  ty  dollars.  **  The  value  of  the 
property  taken  In  replevin  waH  not  ascer- 
tained. The  affldavit  vrae  not  In  evidence 
before  the  Jury,  and  Is  not  in  th«  record. 
We  cannot  tell  how  much  the  value  of  the 
property  may  have  exceeded  the  Judg- 
ment and  costs  upon  which  the  execution 
Issued.  The  Interest  of  the  sheriff  could 
only  be  to  the  extent  of  theamount  set  on  t 
in  the  execntlon  under  which  he  made  the 
levy.  His  interest  tn  the  property  was  spe- 
cial, aud  he  would  only  be  entitled  to  a 
Judgment  for  the  return  of  the  property, 
or,  if  the  same  coald  not  be  had.  the  value 
of  his  special  interest  therein  by  virtue  of 
the  execution  and  levy.  Shahan  v.  Smith, 
88  Kan.  474,  «  Pac.  Rep.  749;  Filena  v. 
Green.  43  Kin.  168,  2S  Pac.  Bep.  98.  We 
are  of  the  opinion  that  the  verdict  and 
Judgment  are  emineons,  and  recommend 
a  reversal. 

Per  Ccbiam.  It  is  so  ordered;  all  the 
Justices  concurring. 


Mills  et  a/,  v.  Pbttigbbw. 
(Supreme  Court  of  KoTiaaa.   March  7, 1801.) 

Res  AtMirDicATA— Dismissal  or  Bill— Waht  or 
Pkosbcution. 
1.  The  dismissal  of  an  action  In  the  nature  of 
a  bill  in  equity,  for  want  of  prosecution  only,  is 
cot  a  final  and  conclusive  adjudication  on  the 
merits.  Smlt^  r.  Auid,  81  Ean.  2ISt,  1  Pao,  Bep. 
636. 

3.  The  final  decision  of  the  district  court, 
overrallng  a  motion  to  set  a»ide  a  judicial  sale, 
is  not  conclusive  as  to  the  ultimate  rights  of  Uie 
party  making  the  motion.  White  Crow  r.  White 
Wing,  8  Kan.  Harrison  V.  Andrews,  18  Kan. 
A85;  Bank  v.  Hontoon,  85  Kan.  577,  587,  588,  11 
Paa  Rep.  869. 
{SyUabui  by  Oie  Court) 

Error  from  district  court,  Allen  county; 
L.  Stillwell,  Judge. 

This  was  an  action  brought  by  D.  E. 
Pettlgrew  against  C.  K.  James 
Mills,  and  others  to  obtain  possession  of 
certain  real  estate  situate  In  Allen  county. 
All  of  the  defendants  answered,  and  de- 
claimed any  Interest  in  the  premises,  ex- 
cept James  Mills.  Judgment  was  ren- 
dered tn  favor  of  the  plaintiff  for  the  pos 
session  of  the  premlnes,  and  forfl^fOfor 
rents  and  profits.  James  Mills  excepted, 
and  brings  the  case  here,  it  la  couceded 
by  the  parties  that  the  title  of  the  prem- 
ises passed  from  tlie  United  States  to  the 
L.,  L.  ft  Railroad  Company;  that  D. 
E.  Pettigrew  obtained  a  good  and  sufH- 
dent  title  to  the  preoiises  by  warranty 
deeds  from  the  railroad  company  to  Henry 
Tidmnn,  and  from  Tidman  and  wife  to 
bimseif.  JnmesMllls  contends  that  he  has 
the  superior  title  to  the  premises,  which 
be.  claims  be  derived  as  follows :  While 
v.26F.no.l— 8 


the  L.,  L.  &  G.  Railroad  Company  was 
the  owner  of  the  premises  In  controversy, 
and  while  the  company  was  operating  its 
railroad,  an  action  was  brought  against 
It  by  W.  J.  Richards  in  the  district  court 
of  Allen  county ;  that  a  petition  was  filed 
July  21, 1875;  that  on  the  5th  of  July,  1876, 
a  vurdtct  and  judgment  were  rendered  In 
said  cause  against  the  railroad  compauy 
lor  97,000  damages:  that  subsequentty 
execution  was  Issued  on  the  judgment, 
and  the  premises  were  levied  upon  by  the 
sheriff  by  virtue  of  the  execution ;  that  at 
tbls  time  Charles  Aldrieh  and  97  other  per- 
sons, among  whom  were  I).  E.  Pettigrew 
and  Henry  Tidman,  his  immediate  gran- 
tor, as  plaintiffs,  commenced  an  uetlon 
against  W.  J.  Richards  and  John  H.  Wal- 
ters, Che  then  sheriff  of  Allen  county ;  that 
this  action  was  cummmced  Septembers. 
1881,  and  attempted  to  enjoin  the  sale  of 
the  premises  on  the  judgment;  that  an 
application  was  made  to  the  Judge  for  a 
temporary  Injunction  In  the  cause,  which 
was  denied  September  7, 1881 ;  that  In  the 
?ald  action  plaintiffs,  on  November  11, 
1S8I ,  obtained  leave  to  file  an  amended  pe- 
tition, but  the  action  was  finally  dismissed 
by  the  court  for  want  of  prosecution. 
The  sheriff  having  made  sale  of  the  prem- 
ises, as  well  as  others,  on  execution  issued 
In  the  action  of  W.  J.  Richards  vs.  The  L., 
L.  ft  Q.  R.  Co.,  a  motion  was  filed  by 
plaintiff  In  the  Judgment  to  confirm  the 
sale,  and  at  the  same  time  a  cross-mo- 
tion was  filed  by  D.  E.  Pettigrew  and 
Henry  Tidman.  bui  immediate  grantor,  to 
set  aside  the  sale.  The  motion  to  confirm 
the  sale  was  sustained,  and  the  sheriff  or^ 
dereil  to  make  a  deed  to  the  purchaser,  W. 
J.  Richards.  The  court  overruled  the  mo- 
tion to  set  aside  the  sale,  and  Pettigrew 
and  others,  resisting  conflrmatiun  of  the 
sale,  duly  excepted,  and  took  time  to  make 
a  case  for  this  court.  Subsequently  a 
deed  was  made  by  the  sheriff  to  W.  J. 
Richards  for  the  premises  sold  at  sheriff's 
sale,  among  which  were  the  premises  In 
controversy.  W.  J.  Richards  and  wife,  by 
deed,  conveyed  the  lands  in  controversy 
to  James  Mills. 

H.  A.  Ewinff,  for  plaintiff  in  error. 
Kaigbt  &  Foust,  for  defendant  in  error. 

HoETON,  C,  J.,  (after  stating  the  fkcts 
aa  above.)  After  the  L.  ft  Q.  Railroad 
Company  obtained  its  title  of  the  land  in 
controversy  from  the  United  States,  Henry 
Tidman  obtained  his  deed  from  the  L.,  L. 
ft  G.  Railroad  Company  and  B.  8.  Hen- 
nlng,  the  receiver  of  the  company.  The 
receiver  was  appointed  March  6, 1876,  In 
an  action  then  peadlng  in  the  tFnited 
States  circuit  court  for  .the  state  of  Kan- 
sas, wherein  the  Farmera'  Loan  ft  Trust 
Company  was  plaintiff,  and  the  L.,  L.  ft 
G.  Railroad  Company  was  defendant,  to 
foreclose  a  mortgage  long  prior  to  that 
time  executed  and  delivered  by  the  L.,  L. 
ft  G.  Railroad  Company  to  the  Farmers* 
Loan  &  Trust  Company.  Pettigrew  holds 
under  Tidman  and  wile.  The  judgment  ot 
W.  J.  Richards  was  rendered  July  5. 1876, 
more  than  a  year  after  the  appointment 
of  the  receiver.  The  contention  of  Jamra 
Mills,  that  his  title  to  the  premises  Is  su- 
perior eithOT  in  law  or  equity,  cannot  be 
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soBtatnpfl.  He  bases  his  contention  npon 
tbegmund  tliat  D.  E.  PettiKrew  and  his 
priori^aotor,  Henry  Tidman,  are  ea  topped 
by  their  action  comiiipncpd  Septembers, 
1881.  to  enjoin  the  sale  of  the  premises  up- 
on the  JudRment  in  favor  of  Richards,  and 
also  by  tlieir  flliiifE  a  motion  to  set  aside 
the  sale  of  the  preniiscH  made  by  the  sher- 
iff upon  an  execution  Issued  upon  that 
lud^ment.  The  action  to  enjoin  the  sher- 
frf 's  sale  was  dismissed  for  the  want  of 
prosecution  only ;  It  was  not  decided  up- 
on Its  merits,  or  upon  any  hearing?.  It 
was  tlierefore  no  bar.  Smith  v.  Auld,  31 
Kan.  262, 1  Pac.  Rep.  626.  and  caeea  there 
cited.  The  overrnlinK  of  the  motion  to 
set  aside  the  sale  was  not  conclusive  on 
the  parties  making  the  mixtion.  Benz  r. 
Hines,  3  Kan.  890;  White  Crow  r.  White 
Wing.  Id.  270;  Rice  v.  Poynter,  15  Kan. 
263;  Harrison  v.  Andrews.  18  Kan.  535; 
Bank  v.  Huntoon,  35  Kan.  577,  587,  588. 11 
Pau.  Ri  p.  360.  The  Judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Jus- 
tices concurring. 


(45  Kan.  M) 

HOOPES  V.  BUFORD  &  GEORGB  iMPtE- 
MBNT  Co. 

(Supreme  Court  of  Kansas.    March  7,  1891. ) 

VEBincATiOK  OF  PLBAniNa  —  Rbview  on  Appeal 
—Sufficiency  of  Record. 

1.  A  pleading  was  verified  by  the  afQdavit  of 
the  plaintiff's  attorney  as  follows:  "State  of 
Eiansas,  Harper  county — ss. :  R.  B.  8.,  beln^  first 
duly  sworn,  deposes  and  says  that  he  la  one  of 
the  attorneys  fortheplaintffllntheabove-entitled 
action:  that  he  believes  the  facts  steted  in  the 
foregoing  answer  to  be  tme;  and  the  reason  why 
this  atBdavit  Is  not  made  by  the  plaintiff  Is  that 
said  plaintiff  is  not  a  resident  of,  and  Is  now  ab- 
sent from,  the  state  of  Kansas,  R.  B.  S, "  No 
objection  was  made  to  this  verification  before  the 
trial,  nor  until  a  lai^  portion  of  the  evidence 
was  introduced  on  the  trial,  when  the  objection 
was  made  by  he  adverse  party,  and  overruled  by 
the  court.   Held  not  error. 

2.  When  a  case  made  or  record,  brought  to 
the  supreme  court,  does  not  purport  to  contain  all 
the  evidence  introduced  on  the  trial  below,  the 
anpreme  court  cannot  say  that  any  finding  or  de- 
cision of  the  trial  court  founded  upon  sach  evi- 
dence Is  erroneous. 

(Sullabus  by  the  Court.) 

Error  from  district  court,  Harper  coun- 
ty; J.  T.  Hbrrick,  Judge. 

Lovff  A  SncWng  and  Qeo.  E.  McMabon, 
for  plaintiff  In  error.  Shepard,  Grove  ^ 
Shepard,  lor  defendant  in  error. 

Valentine,  J.  On  July  10. 1886,  an  ac- 
tion was  brought  in  the  district  court  of 
Harpercounty  bythe  Buford&GeorgR  Im- 
plement Company,  a  corporation,  against 
W.  M.  Warner  and  W.  F.  Miller,  partners 
as  Warner  &  Miller, to  recover  f3,083.61  on 
certain  Instruments  In  writing.  Also,  at 
the  same  time,  an  order  of  attachment 
was  procured  by  the  plaintiff,  and  was 
levied  by  the  sheriff  upon  certain  prop- 
erty as  the  property  of  the  defendants. 
On  April  6,  1SS7,  E.  G.  Hoojies,  nnder  the 
provlsio.te  of  the  General  Statutes,  (Gen. 
St.  1889,  pars.  4123,  4124.)  Interpleaded, 
claiming  the  propertyundera  certain  deed 
of  assignment  executed  to  him  by  Warner 
&  Miller  and  their  wives  on  June  15, 1886. 
On  January  23  and  24,  1888,  a  trial  was 


bad  between  the  plaintiff,  the  Bufurd  & 
George  Implement  Company,  and  the  in- 
terpleader, Hoopes,  and  afterwards,  and 
on  January  31.  1888,  a  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against 
theinterpteader,  givingthe  property  to  the 
plaintiff,  and  assessing  the  costs  against 
the  Interpleader;  and  to  reverse  this  Judg- 
menttbe  Interpleader,  as  plaintiff  In  error, 
brings  the  case  to  this  court.  Extensive 
and  elaborate briefshave  been  filed  by  coun- 
sel on  both  sides:  but  it  seems  to  us  that 
much  of  the  argument  made  by  count»el 
cannot  be  considered  by  this  court.  Two 
principal  questions  are  presented  bythe 
brief  of  the  plaintiff  In  error,  as  follows: 
"(1)  Did  the  court  beluw  commit  error 
of  law  at  the  trial  by  permitting  the 
plaintiff  below  to  Introduce,  over  the  ob- 
jection and  exception  of  the  Interpleader 
below,  evidence  tending  to  prove  that  the 
deed  of  assignment  had  not  been  executed 
and  delivered  as  set  forth  In  thelnterplea 
of  the  interpleader?  (S)  Was  thefindiug 
of  the  court  below  unsastained  by  the  evi- 
dence and  contrary  to  the  Inw  ?  " 

The  first  question  is  supposed  to  arise 
upon  the  following  facts :  The  inter- 
pleader, in  his  pleading,  set  forth  a  claim 
to  the  property  In  controversy  under  the 
aforesaid  deed  of  assignment.  The  plain- 
tin,  In  Its  reply  thereto,  set  forth  facts  put- 
ting In  issue  the  execution  of  such  deed  of 
assignment.  This  reply  was  verified  by 
the  aflfidavit  of  one  of  the  attorneys  of  the 
plaintiff,  as  IoIIuwh:  "State  of  Kansas. 
Harper  county — ss. :  R.  B.  Shepard.  being 
6rst  duly  sworn,  deposes  and  says  that 
he  is  one  of  the  attorneys  for  the  plaintifl 
In  the  above-entitled  action;  that  he  be- 
lieves the  facts  stated  In  the  foregoing 
answer  to  be  true,  and  the  reason  why 
this  affidavit  Is  not  made  by  the  plaintiff 
Istbatsaid  plaintiff  tsnotaresidentof.and 
isnowabsentfroni,thestate  of  Kansas.  It. 
B.  SnRPARn."  It  is  claimed  by  the  inter- 
pleodpr  that  this  verlficntion  Is  not  suffi- 
cient, for  the  reaauii  that  it  does  not  state 
that  the  facts  set  forth  In  the  plaintiff's 
pleading  were  within  the  personal  knowl- 
edge of  the  attorney  verifying  the  same. 
This  is  thesole  foundation  for  the  first  ques- 
tion presented  by  the  interpleader.  This 
verification  was  made,  and  the  pleading 
thusveriaed  wa8filed,on  May3,lt<87.  The 
trial  did  not  take  place  until  In  January, 
18S8,  as  aforesaid.  After  the  case  was 
called  for  trial,  and  after  the  jury  was  Im- 
paneled, the  counsel  fortbe  plaintiff  stated 
its  case  In  full  to  the  court  and  Jury. 
Then  one  of  the  counsel  who  appeared  for 
both  the  defendants  and  the  Interpleader 
stated  their  case  to  the  Jury,  setting  forth 
in  considerable  detail  the  execution  and 
delivery  of  the  aforesaid  deed  of  asslgc- 
ment;  that  the  assignee,  who  was  then 
the  interpleader,  had  entered  upon  the  dis- 
charge of  his  duties,  had  taken  possession 
of  the  property,  had  had  It  appraised, 
etc.  The  plaintiff's  counsel  then  made  the 
following  additional  statement:  "Gentle- 
men of  the  Jury:  I  will  state  oar  defense 
to  this  action  of  E.  G.  Hoopes  In  as  few 
words  as  possible.  We  have  about  fifteen 
defenses  to  Mr.  Hoopes'  claim  In  this  mat- 
ter, and  one  of  them  Is  that  Warner  &  Mil- 
ler never  executed  a  deed  ul  assignment; 
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and  another  la  that  Hoopea  never  gare 
any  bond  at  the  time  ot  enteiine  Into  the 
poaaesalon  of  this  property ;  ana  another 
U  that  thle  property  never  went  Into  the 
posiieHSlon  ol  Mr.  Hoopea,  and  the  aseign- 
ment  waa  only  made  for  the  purpoae  of 
worrying  and  delaying  the  creditors  of 
Warner  &  Miller;  that  tbladeed  waa  not 
executed  nntU  October.  1886,  and  that 
Hoopes  nerer  filed  a  bond;  and  that 
therefore  Mr.  Hoopea  baa  no  claim  or 
rii;bt  to  tbe  poaaeaslon  of  thla  property ; 
and  for  these  facts  Buford,  Ueorge  ft 
Company  are  entitled  to  recornr  the 
amount  of  their  claim. "  The  parties  then 
went  to  trial  upon  all  tbe  pleadinsa, 
Inclndlnie  the  aforesaid  pleading  od  the 
plalntlffUi,  putting  In  Isene  the  execution 
ol  the  aforeeaid  deed  o(  assignment  and 
tbe  verification  thereof,  without  interpos- 
ing any  objection  to  the  verification,  and 
as  thodgh  it  was  perfect  in  every  respect. 
The  plaintiff  first  tntrodnced  Its  evidence. 
The  interpleader  then  Introduced  his  evl- 
dence,  which  bad  rtiatlon  to  tbe  execu- 
tion of,  and  Included,  tbe  deed  of  asslgo- 
ment  and  all  that  was  done  tinder  it,  etc. 
The  plaintiff  then  offered  to  introduce  evi- 
dence In  rebuttal,  bnt  the  interpleader"  ot>- 
jected  because  under  tbe  pleadlnga  no  evi- 
dence ianecetiaary,theexecutionof  thedeed 
ot  assignment  not  belngdenled  underoatfa. 
as  required  by  law. "  The  court  overruled 
the  objection,  and  tbe  plalotltl  then  Intro- 
duced further  evidence,  and  the  Inters 
pleader  also  introduced  further  evidence. 
It  does  not  appear  that  any  other  or 
farther  objection  was  made  to  the  afore- 
said verification.  We  shall  decide  the  ques- 
tion now  presented  upon  the  theory  that, 
when  a  pleading  ts  verified  by  the  party's 
attorney,  it  abould  be  atated  or  ahown 
somewhire  that  the  attorney  has  per- 
sonal knowledge  of  the  facts  set  forth  or 
Involved  in  the  pleading;  and  upon  this 
theory,  did  the  court  below  commit  any 
material  error?  The  statutes  applicable 
jto  this  question  are  sections  108  and  114 
of  tbe  Civil  Code.  We  are  inclined  to  think 
that  thecnurt  below  did  not  commit  any 
material  error.  The  pleading  of  tbe  plain- 
tin  gave  ample  notice  to  tbe  Interpleader 
that  tbe  ptalntlft  denied  the  execution  of 
the  deed  of  aBSlgnment,  and  that  it  in- 
tended upon  the  trial  to  rely  upon  such 
denial  aa  a  defense  to  the  Interpleader's 
daim;  and  such  pleading  was  in  tact  veri- 
fied, and  no  motion  was  ever  nrade  to 
strike  it  from  the  files,  or  to  strike  out 
or  set  aside  the  verification  thereof. 
Warner  v.  Warner,  11  Kan.  121.  Indeed, 
DO  objection  of  any  kind  was  made  to  the 
vprlflcation  t>eifore  the  trial.  Tbe  Inter- 
pleader went  to  trial  upon  this  pleading 
and  the  verification  thereof  without  objec- 
tion, and  did  not  object  until  after  a  large 
portion  of  the  evidence  had  been  Intnv 
Jnced.  Tbe  conrt  probably  then  had  the 
discretion  either  to  overrule  the  objection, 
OS  It  did,  or  to  require  that  the  rerifiration 
should  be  amended ;  but,  exercising  a 
sound  Judicial  discretion,  the  court  prob. 
ably  did  right  in  overruling  the  ol^ectlon. 
The  first  question,  therufora,  presented  to 
this  court  by  the  Interpleader,  (who  Is 
now  the  plaintiff  In  error,)  must  be  de- 
elded  against  him. 
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The  next  qoestion  proeonted  by  the  Inter* 
pleader  la  whether  the  court  below  erred 
or  not  In  its  findings  upon  tbe  evidence. 
The  trial  waa  at  first  commenced  before 
the  court  and  a  Jury,  but  before  the  trial 
was  completed  the  conrt,  with  the  con- 
sent of  the  parties,  discharged  tbe  Jury, 
and  the  trial  was  then  carried  on  to  Its 
termination  before  the  court  alone 
Now,tbequestlon  whether  tbe  conrt  erred 
or  not  in  Its  findings  dependa  entirely 
upon  the  evidence  Introduced  on  tbe  trial, 
and  we  cannot  determine  that  the  court 
erred  unless  we  have  tbe  whole  of  such  evl- 
dence  before  us.  We  ha  ve  nearly  100  pagea 
of  evidence,  closely  written  upon  a  typfr 
writer,  bnt  there  la  nothing  In  the  case  or 
record  that  shows  that  this  Is  all  th»  evi- 
dence: hence,  according  to  all  the  decisions 
of  tbia  court  upon  tbe  subject,  we  cannot 
say  that  tbe  conrt  below  erred  In  Its  find- 
ings or  decision  upon  tbe  evidence.  State 
V.  CommlBslonera,  48  Kan.  196, 197,  2$  Pac. 
R^.  101, 102,  and  eases  there  c1  ted ;  John- 
son r.  Johnson,  44  Kan.  — ^  24  Pac.  Rep. 
1099.  Tbe  defendant  in  error  fplaiDtlS 
below)  raises  this  question  directly  and 
specifically,  and  objects  to  our  considera- 
tion ot  tbe  case  upon  the  evidence  for  the 
reason  that  the  record  brought  to  this 
court  does  not  purport  to  contain  all  the 
evidence;  and  under  the  foregoing  de- 
ctolons  we  think  tbe  objection  Is  good. 
When  a  case  made  or  record,  brought  to 
the  supreme  conrt,  does  not  purport  to 
contain  all  the  evidence  Introduced  on  tbe 
trial  below,  the  supreme  court  cannot  say 
that  any  finding  or  decision  ol  the  trial 
conrt  founded  upon  such  evidence  is  er- 
roneous. The  Judgment  of  the  court  below 
will  be  affirmed.  All  tbe  Justlcea  eoncar- 
rlng. 

  (IK  Kan.  BM) 

Tdbnbb  at  al.  v.  State  px  re/.  Sticphsn> 
BON,  County  Attorney. 

iSuprem*  Court  of  Kanscu.   March  7,  1891.) 
Dbwdbbbb— Waives —Rbvikw  on  Appxai^Rso- 

OKD. 

1.  Where  the  defeodant  demurs  to  the  plain- 
tiff's petition,  and  such  demurrer  is  overruled  and 
no  exception  taken,  and  afterwards  a  trial  Is  had 
and  JudgiDeok  reooered  anlnst  tbe  defendant, 
and  the  defendant  brlngi  ue  osse  to  the  snpranie 
court,  fieLdy  that  the  ruliov  of  the  distrlot  oourt 
oa  the  demurrer  will  not  he  considered  by  the 
supreme  court. 

9.  The  case  of  Hoopes  v.  Implement  Co.,  ante, 
84,  (Just  decided.)  with  respeot  to  alleged  emm 
of  tbe  trial  court  in  Its  flndinga  qoa  tte  evi- 
dence, refund  to  and  followed. 
(flvUdhus  by  <ha  Court.) 

Error  from  district  court,  Woodacm 
county;  L>.  Stili^wrll.,  Judge. 

W.  H.  Slavena,  for  plaintiffs  In  error. 
O.  R.  Stephenson,  Go.  Atty.,  and  J.  H. 
Sticber,  for  defendant  In  error. 

Valentine,  J.  This  waa  as  action 
brought  in  the  district  court  of  Woodson 
county  by  the  state  of  Kansas,  on  tbe 
relation  of  the  county  attorney,  u;alnat 
J.  W.  Tamer,  as  prindpal,  and  T.  W.  Wil- 
son, J.  B.  Fry,  I.  S.  Jones,  M.  Reedy,  N. 
F.  Follett,  J.  H.  Bayer,  A.  Hamilton,  and 
August  Todman,  as  sureties,  on  the  olB- 
dal  bond  of  J .  W.  Turner,  formw  tnasarcr 
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ut  aald  connty.  to  recorer  92,216.47.  an 
atuoont  alleged  to  be  atlU  dae  from  Taraer 
as  treasurer,  and  never  paid  oyer  by  htm 
to  his  successor  In  office,  or  accounted  for 
In  any  manner.  A  trial  was  bad  before 
tbe  court  without  a  Jury,  and  the  court 
foand  fcenerally  In  faror  of  the  plaintiff 
and  against  tbe  defendants,  and  rendered 
Judgrment  against  them  Jointly  and  aer- 
erally  for  the  recovery  of  the  sum  of  $2,- 
026.40,  the  amount  lonnd  dufv^agalnst  tbe 
defendant  Turner  as  county  ti-easurer.  and 
for  costs  of  auit;  and  to  reverse  this  JndK- 
ment  the  defendants,  as  plaintiffs  in  error, 
briuK  the  case  to  this  court  lor  ravlevr. 

1.  The  first  alleged  error,  as  stated  la 
the  brief  of  the  plaintiffs  in  error,  is  as  fol- 
lows: "The  court  erred  In  overruling  the 
demurrers  filed,  for  tbe  reason  that  the 
petition  shows  an  accounting  and  settle- 
ment between  tbe  county  commissioners 
and  J.  W.  Turner,  tiie  county  treasurer, 
and  no  suffldencsfaowlnglamadetojua* 
tlty  going  back  of  tbe  settlement,  partlcn- 
larly  as  against  the  other  defendants, 
[plalntilTB  in  error,]  who  were  his  sureUes." 
The  petition  is  not  fairly  subject  to  the 
above  objection,  and  the  ruling  of  the 
court  below  upon  the  demurrers  was  cor- 
rect; but,  whether  it  was.  correct  or  not, 
It  cannot  be  considered  by  this  conrt,  for 
tbe  reason  that  no  exception  was  taken 
thereto  or  saved  in  any  manner.  Lott  t. 
Bailroad  Co.,  42  Kan.  293,  21  Pac.  Bep. 
1070. 

2.  Tbe  next  alleged  error  Is  stated  In  the 
briel  of  plaintiffs  In  error  as  follows:  "Tbe 
court  erred  in  overmling  tbe  motion  lor  a 
new  trial,  there  being  an  error  In  the  aa- 
seasmentoftbeamonnt  of  recovery.'*  Tbe 
real  objection  seems  to  be  this:  that  the 
court  below,  upon  tbe  evidence  introduced 
on  tbe  trial,  found  and  assessed  too  great 
an  amount  as  the  amount  of  the  plaintiff's 
recovery.  Now,  we  cannot  say  from  the 
evidence  that  any  such  error  was  com- 
mitted. Indeed,  from  the  case  brought  to 
this  court  it  cannot  be  ascertained  that 
we  have  all  the  evidence  that  was  intro- 
duced on  tbe  trial  in  tbe  court  below.  On 
the  contrary,  the  case  shows  affirmatively 
that  we  do  not  hare  all  such  evidence, 
and  therefore  It  Is  utterly  Impossible  for 
as  to  say  whether  tbe  court  below  erred 
or  not  In  the  assessment  of  the  amount  of 
the  plaintiff's  recovery,  or  whether  it  erred 
or  not  In  making  any  other  finding  of  fact 
open  tbe  evidence.  See  tbe  case  of  Hoopes 
V.  Implement  Co.,  ante,  84,  (Just  decided.) 
It  is  our  opinion  that  no  material  error 
was  committed  in  the  case,  and  there- 
fore the  Judgment  of  the  conrt  below  will 
be  affirmed.  All  the  Jnstlces  concurring. 

(46  Kut.  «»>   

JOCRBECK  et  al.  V.  Datibs.1^ 

(9l^>reni«  Court  of  Kanaat.   Ibroh  7,  ISBL) 

Who  kat  Bsino  Paktition. 

A  party  owninfr  an  undivided  half  of  an 
Improved  city  lot,  having  acquired  title  to  it  from 
a  person  who  had  been  exercisiov  acts  of  owner- 
amp,  paying  taxes,  building  sidewalks,  and  re> 
odving  small  sums  for  its  use  for  24  years,  can 
maintain  an  action  for  partition  of  It  apalost  the 
owners  of  the  other  undivided  half,  wlio,  at  the 
trial,  do  not  show  that,  hafore  the  oommencemeat 

>  Petition  for  rehearing  pending. 


oC  the  salt,  th^  abaolat^  denied  w  dlstlnstly 
repudiated  the  Interost  of  the  plalntUt  lattM  psi^ 

tltlOQ  proceedings. 
(SyUainu  by  Simpson,  O.) 

Commissioners'  decision.  Error  from 
district  court,  Shawnee  county:  Jobn 
Qdthbib,  Judge. 

Da,rM  Overmy^T,  for  plalnUlfls  lo  error. 
Qatnton  A  Qalotoa,toT  defendant  In  error. 

SiupsoN,  C.  B.  M.  Davies  commenced 
this  action  In  the  district  court  of  Hhaw- 
nee  county  against  Cart  Jockheck  and 
Helena  Schaffer,  whom  be  alleged  were 
tenants  tn  common  with  him  for  tbe  par- 
tition of  lot  No.  £)0.  Kansas  avenue, city  of 
Topeka.  Joseph  Eriiart  was  also  made 
a  party  for  the  p&rpoee  of  determining 
whatever  Interest  he  might  have  in  tbe 
property.  Davies  alleged  possession  In  bis 
petition.  Jockheck  and  Schaffer  filed  an- 
swers denying  that  Davies  had  any  Inter* 
est  In  the  lot,  and  claiming  to  be  the  own- 
ers. Erhart  filed  his  answer,  (Calming  a 
mortgage  on  the  lot  executed  by  Davies. 
A  Jury  was  waived,  a  trial  bad,  and  a 
Judgment  rendered  in  favor  of  Davies. 
The  court  found  that  Davies  was  the  own- 
er In  fee-simple  of  an  undivided  one-half 
interest,  and  that  Jockheck  and  Schaffer, 
as  tbe  beSn  of  Jobn  A  Schaffer,  were  the 
owners  of  the  other  unllvided  half  Inter- 
est, and  ordered  partition,  11  It  could  be 
made,  or,  If  not,  that  tbe  lot  be  4old,  and 
the  proceeds  of  sale  be  divided  accord- 
ingly. From  this  order  of  partition  Jock- 
heck and  Schaffer  bring  the  case  here  for 
review.  The  material  facts  are  these: 
The  record  shows  that  on  tbe  7th  day  of 
November,  1862,  tbe  tSeHBlmple  title  to  the 
lot  In  question  was  In  John  P.  Greer  and 
Robert  Walker,  and  all  the  parties  to  the 
action  claim  title  from  that  source.  Dur- 
ing the  year  186'J,  Schaffer  (the  father  of 
Helena  Schaffer,  who  died  in  January, 
1872,  and  whose  widow  Carl  Jockheck  sub- 
sequently married)  and  Erhart  were  in. 
pnrtDershlp,  contracting  and  building 
masonry  work  In  the  city  of  Topeka. 
John  P.  Greer  contracted  with  them  to  do 
the  masonry  work  on  a  building  that  he 
was  erecting  on  Sixth  street,  and  In  pay- 
ment of  said  work  John  P.  Greer  and  wife 
and  Walker  made  a  deed  to  Erhart  and 
Schaffer  for  the  lot  In  controTnsy.  This 
deed  was  signed  and  acknowledged  on  the 
7tb  day  of  November,  1862.  Whether  It 
was  ever  delivered  or  not  was  one  of  the 
controverted  questions  of  tact  at  tbe  trial. 
This  deed  was  not  recorded  until  July, 
1886.  Un  tbe  11th  day  of  December,  1862, 
J.  P.  Greer  and  wife  and  Walker  made  a 
deed  for  the  lot  In  suit  to  Joseph  Erhart, 
that  was  recorded  In  February,  1863.  Er^ 
hart  paid  the  taxes  and  produced  the  tax- 
receipts  At  the  trial  for  the  years  lh63,  '64, 
■65,  'fiO,  '67,  '76,  '77,  '78,  *79,  '80,  '81,  '82.  '83, 
'84, '85.  During  a  part  of  these  years  Er- 
hart received  sniall  sums  of  money  for  the 
use  of  the  lot  tor  exhibitions  and  sale  of 
nursery  trees,  and  by  tbe  owner  of  a  d^ 
guerreotypo  wngon.  Erhart  also  con- 
structed the  sidewalks  In  front  of  said 
lotH.  The  tuxea  of  1867  were  paid  by  Er- 
hart and  Schaffer.  Erhart  states  in  his 
evidence  that  he  thought  that,  when  he 
paid  taxes,  Schaffer  or  Jockheck  paid  blm 
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back.  On  tbeStb  day  of  December,  1871, 
Jf»epta  Erhart  made  a  qaJtclalm  deed  to 
John  A.  Mcbafter  for  the  one  undivided 
half  of  and  luterest  In  lot  No.  250.  which 
was  recorded  on  the  14th  day  of  December 
1871 ;  but  before  the  execntlon  of  this  deed 
Erbart  bad  rei-oguixed  Scharfer's  interest 
in  the  lot,  and  they  had  Joined  In  the  pay- 
ment of  the  taxes  due  thereun.  At  the 
time  of  Schatfer's  death  he  left  a  widow 
and  one  child,  Helnna  Sehatl«r,  snrrlTlnff. 
The  -widow  married  Carl  Jockheck,  and 
died  before  the  commencement  of  this  ac- 
tion. After  the  death  of  Schatfer  the  same 
relations  wera  sustained  towards  this  lot 
by  Erhart  and  Jockheck  as  existed  be- 
tween Erbart  and  Schatfer.  They  shared 
In  the  payment  of  taxes,  and  in  the  small 
rental  received.  On  the  19th  day  of  Janu< 
ary,  18S4,  a  contract  was  executed  l>e- 
tween  Elizabeth  F.  Blcfale,  who  ownc-d  lot 
No.248.1ylnK  north  of  and  Immediately  ad- 
Joining  the  lot  in  controversy,  and  Joseph 
Erhart  and  Rosa  Jockheck,  that  recites 
that  the  parties  of  the  second  part,  being 
Joseph  Erbart  and  Bosa  Jocliheck,  own 
lot  No.  260.  This  agreement  was  about  a 
party-wall,  and  la  signed  by  Joseph  Er- 
hart and  Roaa  Jockheck.  On  the  2Sth  day 
of  May,1885,  anafEreement  was  made  with 
B.  M.  Davles,  who  owned  lot  No.  252,  im- 
mediately south  and  adjoining  lot  250,  by 
Rosa  Jockheck,  as  guardian  of  Helena 
SchaBer.andJosepb Erhart abouta  party- 
wall.  On  the  20th  day  of  July,  1886,  Jos- 
eph Erbart  and  wife  sold  and  conveyed  by 
warranty  deed  an  undivided  one-half  of 
said  lot  No.  250  to  B.  M.  Davles,  and  took 
a  mortgage  to  secure  the  payment  of  the 
purchasemoney  from  Da  vies.  At  the  trial, 
Howell  Jones  was  allowed  to  testify,  over 
the  objection  of  the  plaintiffs  in  error, 
that  after  the  parchase  of  Davies  from 
Erhart  he  bad  a  conversation  with  John 
P.  Greer,  who  was  In  possession  of  the 
deed  from  himself  and  wife  to  Erhat^  and 
Schaffer,  of  date  November  7, 1862,  in  which 
Greer  told  him  that  this  deed  had  never 
been  delivered.  The  admission  of  this  evi- 
dence is  claimed  as  error.  Juseph  Erhart, 
while  testifying  at  the  trial,  was  asked  If 
Schaffer  paid  him  anything  for  conveying 
one-half  of  tbelottohlm.andheanswered, 
•No,  sir."  Both  the  question  and  the 
answer  were  objected  to,  and  this  ruling 
is  insisted  on  as  error.  It  is  also  urged 
that  as  Davies  alleged  possession,  and 
failed  to  prove  it,  he  could  not  maintain 
thla  action.  Finally,  the  contention  is 
that  the  Judgment  Is  not  sustained  by  the 
evidence. 

Separate  and  apart  from  the  special  er- 
rors assigned,  the  trend  of  the  material 
facts,  aud  the  application  of  legal  princi- 
ples, are  In  favor  of  an  affirmance  of  the 
Indgment,  Erhart  had  been  in  possession 
of,  and  bad  paid  taxes  on, the  lotfor  more 
than  20  years  before  his  conveyance  to 
Daties.  The  deed  from  Greer  and  wife 
and  Walker  to  hlni  had  been  of  record  for 
more  than  24  years  before  he  sold  to  Da- 
vies. The  deed  of  November  7, 1862,  from 
Greer  and  wife  and  Walker  to  Erhart  and 
Schaffer  was  not  recorded  until  alter  the 
Bale  to  Davies.  There  is  no  Intimation  In 
the  record  from  any  soorce  that  Davies 
had  dther  notice  or  knowledge  uf  the  ex- 


istence of  this  deed  before  his  pnrchaae. 
Greer,  the  custodian  and  one  of  the  gran- 
tors of  this  conveyance,  declared  to  ttie 
agent  of  Davies  wbu  was  seeking  to  make 
an  abstract  of  tbe  title  to  the  lot,  that  the 
deed  ol  November  7.  1862,  was  never  deliv- 
ered. Schaffer  in  his  lile-time,  his  wife  aft- 
er bis  death,  and  her  belrs  utter  her  death 
had  continuously  until  the  commencement 
of  this  suit  recognized  that  Erhart  was  a 
part  owner  of  the  lot.  The  only  titie 
shown  by  the  heirs  of  Schaffer  at  the  trial 
was  the  quitclaim  deed  from  Erbart  for 
an  undivided  halt  to  their  ancestor.  The 
antecedent  facts  are  harmonious  with  tbe 
theory  that  for  some  reason  Erbart  and 
Schaffer  had  determined  that  the  tide 
from  Greer  and  wife  and  Walker  should 
vest  solely  in  Erhart,  as  shown  by  tbe 
deed  of  December  11th,  rntherthaninthem 
both,  as  was  contemplated  by  the  deed 
of  November  7,  1862.  The  subsequent 
quitclaim  of  the  9th  day  o(  December,  1871, 
from  Erhart  to  Schaffer,  is  easily  explain* 
able  on  this  theory.  That  Erhart  ditrest- 
ed  himself  of  all  interest  or  title  to  the  lot 
by  that  quitclaim  cannot  be  reconciled 
with  tbe  subsequent  action  uf  Schaffer 
and  bis  heirs  with  reference  to  tbe  posses* 
sion.  payment  of  taxes,  and  reception  of 
rents  by  them  and  Erhart  conjointly. 
The  stress  of  these  general  considera- 
tions; tbe  strong  Inferences  arising  from 
tbe  particQlar  tacts  recited  In  the  record; 
the  irresistible  construction  arising  from 
the  acts  of  Schaffer  and  his  heirs;  tbe  ap- 
plication of  indisputable  rules  of  law,— all 
compel  us  to  say  that  the  judsuient  ren- 
dered by  the  trial  cuurtlsa  legal  BPtjuence, 
produced  by  the  conctiri'ence  ot  legal  prin- 
ciples, equitable  considerations,  aud  facts 
proven.  Had  the  delivery  ol  the  deed  of 
November  7th  to  Erbart  and  Schaffer 
been  conclusively  shown.  It  would  not 
have  affected  the  general  result,  without 
knowledge  ol  it  had  been  brought  home 
to  Davies  prior  to  hispurchase.  lu  the  at- 
titude of  the  proof  on  the  question  of  de- 
livery, Greer  baring  at  one  time  stated 
that  It  was  not  delivered,  aud  at  anotlier 
time  stating  that  It  was,  we  could  not 
disturb  the  general  finding,  perhaps  In- 
cluded In  the  Judgment,  for  evident  rea- 
sons. Besides,  tbe  fact  that  it  wus  found 
after  tbe  lapsp  of  many  years  in  Greer's 
possession,  and  never  having  been  record- 
ed until  alter  tbe  Davies  purchase,  very 
greatly  increases  the  probabilities  4)f  non- 
delivery. Whether  or  not  Greer's  declara- 
tion Is  admissible  does  not  become  very 
material.  In  the  view  tliat  we  have  taken. 
It  would  seem  that  Erbart  and  Davies, 
who  claims  under  him,  are  Rntltled  to  the 
benefit  of  it.  Greer  testifles,  on  behalf  of 
the  plaintiffs  in  error,  that  the  deed  was 
delivered;  and  they  claim  certain  rights 
by  reason  of  its  delivery.  It  would  surely 
be  competent  for  Erhart  and  Davies  t£i 
show.  In  im|)eactamcnt  of  Greer,  that  he 
bad  stated  that  It  was  not  delivered; 
and,  while  this  erder  in  the  Introduction 
of  evidence  was  not  observed,  tlie  practi- 
cal result  of  theconflictlsthe  same.  Again, 
Greer  was  one  of  the  grantors  In  the  dewl, 
and  the  written  InstnimeDt  was  In  bis 
possession.  Now.lnacontroversy  between 
grantees  as  to  whether  the  deed  bad  ever 
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'been  delivered,  it  seems  that  hfa  evidence 
-and  adml8Blonf)  an  to  the  fact  of  deliver)' 
are  primary,  and  not  dependent  on  his 
aRency  for  either  or  both  partiee.  We 
have  grave  doubts  about  the  ruling  c{  the 
trial  court  in  permitting  Erhart  to  state, 
-n-taileun  the  wltnefis  stand,  that  Schaffer 
paid  him  nothing  for  the  quitclaim  deefl 
of  date  December  9. 1871,  for  an  undivided 
half  of  the  lot.  But  the  execution  and  de- 
livery of  the  deed  is  not  Inloaue, — in  in  fact 
admitted;  and  the  consideration,  whether 
for  $1  or  ¥500,  is  immaterial.  Kntertain- 
ing  a  very  strong  conviction  that  the  Judg- 
ment rendered  below  is  Inherently  right, 
end  being  In  accordance  with  legal  rules 
and  equitable  requirements,  it  Is  not  nec- 
essary to  consider  the  question  of  how  far 
the  plaintiffs  in  error  may  be  estopped  by 
their  attorneys  having  received  and  re- 
ceipted tor  the  fees  allowed  them  by  the 
court  In  dlatrlbntlng  the  proceeds  ut  the 
sale  of  the  lot  by  virtue  of  the  partition 
proceedings. 

One  question  made  by  the  plaintiffs  in 
error  we  have  heretofore  overlooked,  and 
that  is  that  Davies  nut  being  In  posses- 
sion, he  could  not  maintain  the  action  of 
partition;  or,  to  state  It  as  strongly  as 
In  the  brief,  that  the  possession  of  Jock- 
heck  and  Helena  Scbeffer  was  an  adverse 
one,  and  that  by  reason  of  this  the  action 
of  partition  could  not  be  sustained.  Da- 
vies  allied  possession  In  his  petition: 
and  havlngacqulred  theinterest  of  Erhart 
In  good  faith,  and  without  notice  or 
knowledge  that  the  plaintiffs  in  error 
claimed  adverse  possession,  he  succeeded 
to  all  the  rights  of  Erhart,  and,  among 
them,  Erhart's  long-continued,  and,  so 
far  as  the  record  dlsciosee.  bis  undisputed, 
joint  possession  with  Sehaffer  and  bis  heirs 
until  his  conveyance  to  Davies.  This  la 
enough  for  Davlee  to  maintain  the  action, 
because  It  is  not  shown  that,  prior  to  its 
commencement,  there  was  an  absolute  de- 
nial or  a  distinct  repndlatlon  of  his  rights 
In  the  lot.  We  recommend  that  the  Judg- 
ment of  the  district  court  uf  Shawnee 
county  be  affirmed. 

Pbk  Curiam.  It  Is  so  ordered;  all  the 
justices  concurring. 


(45  Kan.  US) 

ScHADB  T.  Thgel  et  a!. 

(Supreme  Court  of  Kansas.    Harcb  7,  1891.) 

Location  op  Hiohwat— Suppicienct  op  Petition. 

Whore  a  petition  for  the  appointment  of 
viewers  to  view,  layout,  and  locate  a  publio  road 
shows  upon  its  face  that  it  is  signed  by  more  than 
13  houseboldoTs  of  the  county,  and  the  prayer  of 
the  petition  is  n-anted,  and  the  road  is  viewed 
and  located,  and  a  report  of  the  viewers  made  to 
the  county  hoard,  and  the  county  board  approves 
the  report,  and  orders  the  road  to  be  opened, 
held,  th&l  the  petition  and  the  proceedings  fol- 
lowing will  be  considered  valid,  although  the 
county  board  did  not  make  an  express  finding 
that  the  signers  of  the  petition  were  household- 
ers. See,  also,  Laws  1885,  c  10. 
{Syllalma  try  the  Court) 

Error  from  district  court.  Wabaunsee 
county;  R.  B.  Spillmax,  Judge. 

J.  J'\  Peffer,  for  plaintiff  In  error.  W,  A. 
liooUWe,  fur  defendants  Id  error. 


Valen'timc,  J.  The  controversy  in  this 
case  is  whether  or  not  a  certain  road  in 
Wabaunsee  county  Is  a  legal  highway  or 
not.  It  appears  that  on  or  about  Octo- 
ber 2,  1874,  a  petition  for  the  appointment 
of  viewers  to  view,  lay  out,  and  locate  a 
certain  public  road  was  presented  to  the 
board  of  county  commissioners  of  Wa- 
baunsee county,  and  on  November  7. 1874, 
the  petition  was  "  taken  up  and  granted. " 
and  three  viewers  were  appointed  for  the 
above  purpose.  It  appears  that  these 
viewers  met  at  the  proper  time  and  place, 
viewed  and  located  the  road,  and  made  a 
report  of  their  proceedings  to  the  county 
board.  On  January  4,  1875,  the  report 
was  "taken  up,  report  approved,  and 
roads  ordered  opened"  by  the  county 
board.  The  principal  objection  to  the  le- 
gality of  the  road  as  a  public  highway  is 
that  it  does  not  appear  from  the  records 
of  the  county  board  that  the  petition  for 
the  appointment  of  the  viewers  and  loca- 
tion of  the  road  was  signed  by  12  house- 
holders, as  required  by  law.  Gen.St.l8S9, 
par.  5474.  Now,  as  the  petition  itself 
shows  that  more  than  12  persons  signed 
the  same,  and  states  that  they  were  "resi- 
dents and  householders"  of  Wabaunsee 
county,  and  as  the  county  board  granted 
the  petition,  appointed  the  viewers,  and 
afterwards  approved  the  report  of  the 
viewers,  and  ordered  the  road  to  be 
opened,  we  think  it  may  be  fairly  said 
that  the  records  of  the  county  board  show 
that  the  petition  was  signed  by  the  requi- 
site number  of  householders,  as  required 
by  taw,  and  that  the  petition  Itself  was  a 
legal  and  valid  petition.  Howell  v.  Red- 
ton,  44  Kan.  — ,  24  Pac.  Rep.  11U9.  Anoth- 
er  objection  Is  made  to  the  legality  of  the 
aforesaid  road  upon  the  ground  that  the 
petition  asked  for  two  separate  and  dis- 
tinct roads.  Such  is  not  shown  to  be  the 
fact,  however.  From  the  petition  and  the 
entire  proceedings  we  would  think  that 
the  supposed  two  roads  were  In  fact  only 
one  road.  Besides,  there  being  no  sulv 
atantJal  Irregularities  in  the  establishment 
of  the  aforesaid  road,  but  tmly  alight  Ir- 
regularities, it  irregularities  at  all,  It  must 
be  considered  that  the  act  of  the  legisla- 
ture approved  March  7, 1SH5,  (Laws  1885, 
p.  18,  c.  16,)  It^allzlng  certain  roads  and 
highways  of  Wabaunsee  county,  cures  all 
defects  and  renders  the  aforesaid  road  and 
the  record  thereof  legal  and  valid  In  every 
respect.  The  judgment  of  the  court  be- 
low win  be  affirmed.  AH  the  Justices  con- 
curring. 


(45  Kan.  SU} 

Stevens  v.  Matthewson. 
iSupreme  Court  of  Kansas.  March  7,  1891.) 
Amkndhext  op  Pi.eadi;<gs — Actios  on  Costhaci 
— Fbaui>oi.est  Repkesbntations. 
1.  In  an  action  to  recover  a  balance  due  on  a 
contract  for  land,  the  defendant,  in  his  answer, 
alleged  that  he  was  induced  to  enter  into  the 
contract  by  false  representations  respecting  the 
land,  made  by  the  plaintiff  and  his  agent;  and 
pleaded  a  rescission  of  the  contract  Afterwards 
he  asked  leave  to  amend  his  answer  so  as  to  al- 
lege that  the  false  representations  were  made 
with  intent  to  deceive  him,  that  he  relied  on 
them,  and  aver  that  he  was  damaged,  by  reason 
of  the  land  not  being  as  represented,  in  the  sum 
of  11,850;  which  amendment,  over  tneol^ectiaD 
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yl  the  plaintiff,  was  allowed  by  the  eoart,  upon 
condition  tbat  the  defendant  pay  the  oost  !□  the 
case,  taxed  at  8?5.ttO;  aod  the  cause  was  then 
continued  until  thenext  term  of  tfaecourt.  Held, 
Lhat  such  amendment  did  not  projudice  ttie  sub- 
stantial tights  of  the  plaintiff,  and  therefore  its 
allowBDce  was  not  error.  Section  140,  Civil 
t^ode. 

3.  Bvidenoe  examined,  and  }icIcZ  aufflcient  to 
sustain  both  the  general  and  special  verdiota. 

{Sylldbug  by  Strang,  C.) 

CotnmisslonerH*  decljion.  Error  from 
dlerrict  Roart,  Labette  coonty;  Orubqe 

Kimball  &  Osgood,  for  plaintiff  In  error. 
Cnae  A  GlaiiBe,  for  defendant  In  error. 

Strang,  C.  Action  on  contract  for  the 
aaleof  land.  Tbedefendant  pleaded  fraud- 
ulent represeDtutlons  an  Inducement  (or 
malcinff  the  contract,  and  reeclenlon  of 
the  contract.  Afterwards,  with  leave  of 
court,  over  the  objection  of  the  plaintiff, 
the  defendant  amended  Ids  answer,  nffimi- 
Ing  the  contract,  and  allej^ngr  that  the 
fraudulent  representations  were  made 
with  Intent  to  deceive  him,  and  tbat  he 
relied  on  th'tm.  and  claiming  damages  In 
the  sam  of  $1,850,  as  the  difference  be- 
tween the  real  value  of  the  land  and  what 
It  wonld  ha VR been  worth  If  as  represented. 
I*lil8  amendment  was  made  at  the  cost 
of  the  defendant  In  the  Hum  of  $75.60,  and 
the  case  continued  to  thenext  term.  June 
18,  1888,  the  cause  was  tried  to  a  Jary. 
retialtlng  In  a  verdict  tor  the  sura  of 
»49«.40  in  favor  of  the  plaintiff.  The 
jury  also  made  the  following  special  flnd- 
Inga:  "Question!.  Did  the  plaintiff  him- 
self, knowingly  and  with  intent  to  de- 
c^re,  make  any  false  representations  to  the 
flefendant  concerning  the  land  described, 
which  were  relied  upon  by  him,  and  which 
indoced  the  defendant  to  purchase  said 
land?  Answer.  Yes.  Q.  2.  II you  answer 
the  last  question  in  the  afSrmatlve,  then 
what  were  such  representa tiona ?  Set 
forth  the  same  fully.  A.  The  plaintiff  did 
misrepresent  by  saying  the  laud  laid  very 
nicely,  or  very  well.  Q.  3.  Did  Mr,  Bar- 
rows, the  agent  of  the  plaintiff,  with  In- 
tent to  deceive  the  defendant,  make  any 
false  representations  to  bim  concerning 
the  land  described,  which  were  relied  upon 
by  the  defendant,  and  which  operated  to 
Induce  blm  to  purchase  said  land?  A. 
He  did.  Q.  4.  If  the  last  question  Is  an- 
swered In  the  affirmative, then  state  what 
were  said  representations.  Set  them  forth 
fully.  A.  Ha  said  the  block  laid  very  nice- 
ly and  smoothly,  w*th  the  exception  of 
a  small  draw  across  the  soufh  end. 
Q.  5.  Were  both  plaintiff  and  defendant 
residents  of  the  city  of  Parsons  at  the 
time  of  the  making  of  the  contract  set 
forth  in  the  petition  ?  A.  Yes.  Q.  6.  Were 
the  means  of  ascertaining  the  lay  of  the 
land,  the  location  of  the  draws  or  ra- 
vines, and  other  matters  In  relation  tltere- 
to.  equally  within  the  reach  of  both  plain- 
tiff and  defendant?  A.  Yes.  Q.  7.  Could 
tbedefendant.  by  theexernlse  of  reasonable 
diligence,  have  ascertained  the  facts  con- 
cerning the  lay  and  character  of  the  land 
describetl,  before  signing  the  contract?  A. 
Yes;  and  we  think  he  did."  The  plaintiff 
Hied  a  motion  for  a  new  trial,  which  was 


overruled,  and  he  brings  the  ease  here  for 
review. 

The  flrst  error  assigned  la  based  upon 
the  action  of  the  court  in  permitting  the 
defendant  to  amend  his  answer,  over  the 
objection  of  the  plaintiff.  It  Is  claimed 
that  the  amendment  substantially  changes 
the  cause  of  defense,  and  is  therefore  er^ 
roneous,  under  section  139  of  the  Code  of 
Procedure.  Amendments  of  pleadings  are 
largely  within  the  dlBcretioii  of  the  trial 
court;  and  In  this  case  the  fact  that  the 
court  allowed  the  amendment,  only  at 
the  cost  of  the  party  asking  it,  and  eon- 
tinned  the  case  to  the  next  term  of  court. 
Indicates  a  proper  exercise  of  Judicial  fair- 
ness and  discretion.  If  section  189  was 
the  only  section  upon  thesuhject  of  amend- 
ments in  our  Code,  the  contention  of  the 
plaintiff  would  posflessmoreforce;  but  the 
following  section  (140)  cuts  an  important 
figure  in  this  connection:  "The  court.  In 
every  stage  of  action,  must  disregard  any 
error  or  defect  In  the  pleadings  or  proeeed- 
Ingn  which  does  not  affect  the  substantial 
rights  of  the  adverse  party;  and  no  Judir- 
ment  shall  be  reversed  or  affected  by  rea- 
son of  such  error  or  defect."  Were  the 
substantial  rights  of  the  adverse  party 
affected  by  the  amendment  allowed  by  the 
court?  We  think  not.  The  court  required 
the  party  amending  to  pay  all  the  costs, 
amounting  to  $75.60,  as  a  condition  upon 
which  bis  amendment  was  allowed;  and 
the  case  was  continued  until  the  next 
term  of  the  court.  The  plaintiff  was  not 
taken  by  surprise,  and  compelled  to  go 
to  trial  without  an  opportunity  to  secure 
evidence  to  meet  the  new  condition  of 
things  in  the  answer.  He  had  ample  tlmfl 
to  prepare  hie  case  for  trial  under  the  an- 
swer as  amended.  We  do  not  see  how  the 
substantial  rights  of  the  plaintiff  were 
affected  by  the  amendment.  Now,  sup- 
pOHe  the  plaintiff  had  wanted  to  amend  bis 
pleading.  It  the  court  bad  refnsed  he 
could  have  dismissed  his  case,  paid  his 
costs,  and  commenced  his  action  over 
again  with  his  petition  as  he  desired  to 
make  It.  The  plaintiff's  rights  InaesHe 
should  be  no  greater  than  those  of  the  de- 
fendant; and  where  a  court  permits  a  de- 
fendant to  amend  his  answer  upon  condi- 
tion that  he  pays  the  cost,  and  submits 
to  a  continuance  of  the  case,  he  is  given 
no  greater  rights  than  the  plaintiff  may 
take.  Every  amendment  ot  a  pleading 
which  substantially  changes  a  cause  of 
action  or  defense  is  not  erroneous.  It  Is 
only  when  such  amendments  are  so  made 
as  to  affect  the  substantial  rights  of  the 
adverse  party  that  they  constitute  error. 
Section  140.  Code  Civil  Proc.  In  this  case 
no  substantial  right  of  the  plaintiff  was 
affected  by  the  amendment  allowed  In  the 
manner  and  upon  the  conditions  of  Its 
allowance. 

The  next  contention  of  the  plaintiff  Is 
that,  under  the  Issues  us  they  were  made 
up  when  the  case  was  tried,  the  plaintiff 
was  entitled  to  recover  the  contract  price 
for  the  land,  unless  the  defendant  estab- 
llshed  by  a  preponderancee  of  the  evidence 
that  by  reaeon  of  false  representations  as 
to  material  matters  of  fact,  made  by  the 
plaintiff  or  his  agent,  upon  which  the  de- 
fendant relied,  and  had  a  right  to  rely,  be 
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was  tndaced  to  agree  to  pay  more  for  the 
land  than  he  woald  otherwise  hare  done; 
and  thnplalDtlff  aEwertBthat  thedefeodant 
failed  to  show  this.  The  dlfflcalty  about 
the  plalntiO's  poHitlon  la  tbts  matter  Is 
that  the  iury  found  against  talm  upon  the 
evidence  both  In  tlielr  general  verdict  and 
special  findings.  The  Jury  returned  a  Ken- 
ernl  verdict  tor  the  ptalntld  for  only 
$496.40;  so  they  In  effect  found  the  land  to 
be  worth  In  the  neighborhood  of  f900, 
from  which  they  deducted  the  $400  al- 
ready paid  by  the  defendant,  giving  the 
plaintiff  n  verdict  for  the  difference  be- 
tween what  they  found  the  value  of  the 
land  to  be  and  the  amount  already  paid 
thereon.  In  the  special  verdict,  the  Jury 
found  tbat  the  plaintiff  and  his  agent  both 
knowingly,  and  with  intent  to  deceive, 
made  false  representations  affecting  the 
value  of  the  land.  Plaintiff's  counsel  seek 
to  overcome  all  this  by  calling  the  court's 
attention  to,  and  construing,  special  an- 
swers of  the  Jury  numbered  (J  and  7.  No. 
6  Is  as  follows:  "Question.  Were  the 
means  of  ascertaining  the  lay  of  the  land, 
the  location  of  the  draws  or  ravines,  and 
other  matters  ta  relation  thereto,  equally 
within  reach  of  both  plaintiff  and  defend- 
ant? Answer.  Yes."  In  the  sense  In 
which  the  Jury  seems  to  have  answered 
this  question,  it  does  not  affect  the  plain- 
tiff's right  of  recovery.  They  bad  Just  an- 
swered that  the  plaintiff  and  defendant 
were  both  residents  of  the  city  of  Parsons; 
and,  being  residents  of  such  city,  the 
means  lur  Kolng  to  and  making  an  exam- 
ination of  the  land  were  probably  equally 
within  the  reach  of  each.  But  tbe  other 
special  answers  of  tbe  Jury,  as  well  as  the 
general  verdict,  show  that  tbe  Jury  be- 
lieved the  BllegailoDsof  thedefendent  that 
he  did  not  know  the  lay  of  the  ground,  so 
far  as  the  particular  block  In  controversy 
was  concerned,  and  that  the  plaintiff  and 
his  agent  did,  and  that  the  defendant  told 
them  he  did  not,  and  relied  apon  their 
statements  in  relation  to  the  lay  of  the 
land.  The  plaintiff  seems  to  think  that, 
because  there  was  a  greater  number  of 
witnesses  on  his  side  in  relatinn  to  these 
facts,  the  preponderance  of  the  evidence 
was  with  him,  or  at  least  was  not  with 
the  defendant.  The  preponderance  of  the 
evldeacedoes  not  depend  upon  tbe  greater 
nnmber  of  witnesses,  but  upon  the  great- 
er weight  of  evidence;  and  tbe  Jury  are 
the  exclusive  Judges  of  the  weight  to  be 
given  the  testimony.  The  Jury  weighed 
the  evidence  In  this  case,  and  found  in  fa- 
vor of  tbe  defendant;  and  we  cannot  say 
they  did  not  properly  adjust  the  scales. 
The  seventh  special  finding  reads  as  fol- 
lows: "QueKtiun.  Could  the  defendant, 
by  the  exercise  of  reasonable  diligence, 
have  ascertained  the  tacts  concerning  the 
lay  and  character  of  the  land  described 
before  signing  the  contract?  Answer. 
Yes;  and  we  think  he  did."  This  ques- 
tion and  answer,  standing  by  themselves, 
are  susceptible,  perhaps,  of  both  con- 
structions contended  for  by  tbe  parties. 
But  thiB  question  andanswermust,  If  pos- 
Bible,  be  harmonized  with  the  other  special 
answers,  and  with  the  general  verdict, 
bi  tbe  flret  and  third  answers  the  Jury  nay 
that  the  plaintiff  and  bis  agent  made  false 


representations  with  intent  to  doedve, 
and  that  the  defendant  relied  on  them, 
which  he  could  not  have  done  If  he  had 
ascertained  the  facts  tor  himself  before 
signing  the  contract;  and  this  Is  ao  plain 
a  proposition  that  It  Is  difficult  to  believe 
that  the  same  Jury,  at  the  same  time 
that  tliey  answered  the  first  and  third 
questions,  and  In  connection  therewith, 
intended.  In  answering  the  seventh  ques- 
tion, to  say  that  the  defendant  had  ascer- 
tained the  facts  about  the  lay  of  the  land 
for  himself  before  signing  the  contract.  If 
we  put  such  a  construction  upon  this  last 
question  and  answer,  they  are  in  direct 
conflict  with  the  general  verdict.  Taking 
all  the  special  answers  together,  and  In 
connection  with  tbe  general  verdict,  we 
cannot  think  thejury  Intended  to  say  that 
the  defendant  ascertained  the  lay  uf  the 
block  of  land  In  any  way  except  from  the 
statements  of  the  plaintiff  and  his  agent 
before  he  signed  the  contract  therefor. 
We  must  conclude,  therefore,  that  by  tlila 
answer  the  Jury  meant  to  say  that  the  de- 
fendant exarcised  reasonable  diligence,  by 
making  Inquiry  of  tbe  plaintiff  and  his 
agent,  before  signing  the  contract. 

The  plaintiff  also  complains  of  the  in- 
Btrnctlona,  or  portions  thereof.  Tbe  In- 
stmctlons  are  very  full  and  complete,  cov- 
ering all  the  questions  that  la  any  way 
arose  in  the  case,  and,  taken  altogether,  we 
think, are  not  onlynoterroneous,but  very 
fair  to  the  plaintiff.  It  Is  recommended 
that  tbe  Judgment  of  the  district  court  be 
affirmed. 

FsB Curiam.  It  is  so  ordered;  all  the 
JoaticeB  concnrrins 


(4E  Ku. 


Mtbr  v.  Moon. 


(Supmne  Court  qf  Kansaa.  Ifarch  7,  189L) 

TbIIL— IX8TSnCTI0!T8  —  ExCBPTrO^IS  TO  CUiSOM — 

Action  oh  CoNTiti.cT — Plbxdiso. 

L  The  court,  in  stating  the  Issues  of  the 
case,  referred  the  Jury  to  the  petition  for  the 
terms  of  a  contract  alleged  to  have  been  violated, 
and  also  for  certain  statements  alleged  to  have 
been  made  by  tbe  defendant,  designating  where 
each  might  be  found  in  the  petitfon  by  pencil- 
marks,  but  the  construction  of  tbe  petition,  and 
tbe  determination  of  what  tbe  issues  were,  were 
not  loft  to  tbe  Jury.  Held  aotprejadidal  taor. 

3.  A  single  general  exoeption  to  a  obarge  of 
tbe  court,  containing  soveral  propositions  of  law, 
tbe  general  scope  of  whicb  Is  correct,  is  unavail- 
ing. 

S.  Tbe  allegations  of  the  petttloa  examined, 
and  held  to  state  a  caiue  of  action. 
(fivUohue  by  the  Court) 

Error  from  district  court,  Ftno^  eonn- 
ty;  A.  J.  Abbott,  Jndge. 

A.  J.  HoBkinsoiit  tor  plaintiff  In  error. 
C,  W.  Morse,  tor  defendant  In  error. 

JoHNBTON,  J.  J oseph  Myer  asks  a  re- 
versal of  a  Judgment  for  $74,  rendered 
against  him  and  in  favor  of  A.  T.  Moon.  In 
the  district  court  of  Finney  county.  One 
ground  for  the  reversal  Is  that  the  peti- 
tion did  not  state  a  cause  of  action.  In 
substance,  tbe  allegations  of  the  petition 
were  that  on  August  19, 1886,  Myer,  who 
was  In  the  Ice  bueine-ss  In  Garden  Oty, 
agreed  to  turnover  bis  business  to  Moon, 
tuguther  with  the  benefits  of  a<*.ontriict 
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which  Myer  had  with  011aBros..of  Paeblo, 
rolo..  toturnlHh  Ice  to  hliuin  Garden  City  at 
a  certain  price,  and  the  Ice  tvas  to  be  or- 
dered and  purchased  from  Olln  Broa.,  In 
the  namn  of  Myer.  In  pureuance  of  thin 
a^eement,  on  Ausunt  2U,  IHStt,  a  car-loud 
of  Ice  wna  ordered  from  OUn  Brofl.,  In  the 
name  of  ilyer,  which  was  received  by 
Moon,  when  Myer  represented  that  Olln 
Bros.,  were  Indebted  to  him  fur  the 
amount  of  the  bill  (or  that  car-load,  and 
that  he  woold  settle  with  Olln  Bros,  for 
the  name,  and  would  do  eo  Immediately, 
In  order  to  preserve  credit  under  the  con- 
tract with  them,  so  that  the  Ice  could  be 
promptly  procured  from  them  when  or- 
dered. Moon,  relying  on  the  truth  ol 
these  statementii.  paid  Myer  the  amount 
due  lor  thti  Ice;  bat  he  allepces  that  the 
statements  of  Myer  that  Olln  Broa.  were 
Indebted  to  him  were  untrue;  that  Myer 
did  not  pay  or  settle  with  them  for  the  Ice, 
as  be  agreed  to  do;  and  that,  by  reason 
o(  his  failure  to  settle  with  them  for  the 
ice.  Ulln  Bros,  refused  to  ship  Ice  to  Moon 
when  ordered  by  him  la  the  name  of  Myer, 
and  disposed  of  the  Ice  which  they  Intend- 
ed to  supply  under  their  contract  with 
Myer  to  other  parties;  and  that  thereby 
Moon  was  unable  to  procure  ice  under  tne 
contract;  and  that,  by  reason  of  the  con- 
duct of  Myer,  Moon  has  been  damaged  In 
the  sum  nf  $500.  We  think  the  demurrer 
to  the  petition  was  properly  overruled. 
The  rontraot  between  the  parties  is  valid, 
and  appears  to  be  based  upon  snfflclent 
consideration.  Moon  aRreed  to  pay  to 
Myer  the  sum  ol  f  25.  and  ala<i  to  furnish 
to  Myer  5,000  or  6,000  pounds  ol  lee  at  the 
net  cost  of  the  same  at  Garden  City.  Al- 
thouKh  the  petition  is  not  as  elaborate  as 
it  rolfcht  have  been.  It  states  a  valid  agrree- 
ment.  a  breach  of  the  same  by  Myer,  and 
that  bisnon^complianceand  wronsfal  con- 
duct resultecl  to  the  damage  of  Moon.  It 
may  be  that  the  allegations  of  the  petition 
are  not  snfflciently  specific,  but.  If  this  de- 
fect exists,  it  should  be  corrected  by  mo- 
tion, and  not  by  demurrer.  Strlngfellow 
V.  Alderaon.  IS  Kan.  112.  The  motion  to 
require  defendant  In  error  to  elect  on 
which  cause  of  action  he  would  proceed  to 
trial  was  properly  overroled,  as  only  a 
single  cause  of  action  was  stated.  In 
chaining  the  }ury,  the  conrt.  Instead  of  re- 
citing at  length  the  contract  alleged  to 
have  been  violated  and  the  misrepresenta- 
tion alleged  to  have  been  made,  referred 
the  }ut7  to  the  petition,  and  indicated 
those  portions  of  the  petition  where  the 
contract  and  mlHrepresentations  might  be 
fonnd  by  pencil-marks,  and  permitted  the 
Jury  to  take  the  petition  to  the  Jnry-room 
with  them.  The  practice  of  referring  the 
Jtry  to  the  pleadings  In  order  to  determine 
In  whole  or  In  part  the  issues  of  the  case  is 
not  to  be  commended.  It  is  the  province 
of  the  eoort  to  determine  the  Issues,  and 
state  them  to  the  Jury,  and  not  leavethem 
to  ascertain  the  eflect  of  the  pleadings  or 
the  issues  which  they  present.  In  this 
case,  however,  the  Issues  were  stated  by 
the  court,  and  the  Jury  were  only  referred 
to  the  petition  to  ascertain  the  terms  of 
the  contract,  wbicb  were  not  disputed, 
and  the  misrepresentations  which  It  was 
alleged  bad  been  made  by  Myer.  Tbe  con- 


struction of  the  pleadings,  or  the  determi- 
nation of  what  tbe  Issues  were,  were  not 
left  to  the  Jury,  and  no  prejudice  could 
bave  resulted  from  the  action  of  the  court. 
It  Is  contended  that  tbe  charge  of  the 
court  was  Incorrect  in  several  particulars, 
but  the  exceptions  were  not  such  as  to  re- 
quire an  examination  of  the  questions 
suggested.  The  charge  contains  several 
propositions,  hut  only  a  general  e.\ception 
was  taken  at  tbe  end  ol  the  lostructlous. 
The  charge  appeurs  to  be  correct  in  Its 
general  scope,  and  hence  a  general  excep- 
tion Is  unavailing.  Fullen wider  v.  EwlDtf, 
25  Kan. 69, and  cases  cited.  Thesufflciency 
ol  the  testimony  la  also  challenged,  but 
tbt>re  Is  enough  to  sustain  a  verdict  which 
has  received  tbe  approval  of  the  trial 
court.  Judgment  afUrmed.  All  the  Jus- 
tices concurring. 

(4S  KaD.  H7) 

pEf.HAM  V.  Edwards,  Sheriff. 
(Supreme  Court  of  Kansas.   March  7,  1891.) 
Wbit  aoaixst  SHsaiPF— Servicb  bt  C!oboneb. 

1.  An  order  for  a  prorlBlonal  remedy,  or  any 
other  process  in  an  aotlon  where  the  aberiff  is  a 
party,  should  be  directed  tothe  coroner.  Section 
701,  Civil  Code. 

3.  Where  a  summons  is  directed  to  the  sher- 
iff of  a  county,  it  is  irre^lor  for  the  coroner  of 
the  county  to  receive  and  serve  it. 

3.  An  order  for  the  delivery  of  uersoual  prop- 
erty cannot  be  issued  rightfully  before  the  action 
is  commenced. 
(SylloJbm  by  the  Cowrt.) 

Error  from  district  court,  Wichita  coun- 
ty ;  A.  J.  Abbott,  Judge. 

Ward  &  Mead,  for  plaintiff  In  error. 
C.  H.  Coan,  for  defendant  In  error. 

HoRTON,  C.  J.  Thomas  W.  Peiham 
brought  this  action  against  John  U.  Kd- 
wardd,  sheriff  of  Wichita  county,  in  this 
state,  to  recover  the  postiessicm  of  certain 
personal  property  of  tbe  value  off 196.45, 
and  alHo  for  $50  as  damages  for  llie 
wrongful  detention  of  the  pro(»erty.  An 
affidavit  for  an  order  for  the  delivery  of 
the  property  to  the  plalntlffwas  also  filed. 
On  the  10th  day  of  November,  1887,  the 
clerk  of  the  district  court  issued  a  sum- 
mons directed  "To  the  Mhertfl  of  Coroner 
Ck>nnty."  No  return  was  made  on  this 
writ.  On  the  25th  day  of  November.  18S7, 
the  cierk  of  the  court  Isaued  another  sum- 
mons, directed  "To  the  Blierlff  of  Wichita 
(bounty,"  and  delivered  the  same  to  the 
coroner,  who  executed  the  writ  and  made 
return  thereof.  Ou  November  19, 18S7,  the 
clerk  Issued  an  order  of  delivery  directed 
"To  the  Coroner  of  Wichita  County." 
This  was  executed  by  him.  The  term  of 
office  of  John  H.  Edwards,  as  sheriff,  ex- 
pired on  the  second  Monday  of  January. 
188H,  and  he  waa  succeeded  by  M.  P. 
Brown.  On  tbe2.=>th  day  of  April, ISSg.  the 
clerk  Issued  another  summons,  directed 
"To  tbe  Sheriff  of  Wichita  County. "  This 
was  served  and  returned.  On  the  12th 
day  of  June,  18S8,  John  H.  Edwarda,  the 
defendant,  died  a  special  motion  to  strike 
the  summons  and  the  writ  of  replevin 
from  the  flies,  upon  the  ground  that  they 
were  not  directed  to  or  served  by  the 
proper  officer,  and  for  want  o(  any  legal 
service  on  tbe  defendant.  This  motion 
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was  BUBtalned  by  the  court.  Esceptlons 
were  taken,  and  the  plaintiff  brings  the 
case  here.  Tlie  snmmonB  of  the  ^th  ol 
November,  1887,  was  not  directed  to  the 
coroner,  and  therefore  was  not  Issued  In 
accordancA  with  the  provisions  of  che 
statute.  Section  701,  CiWl  Code;  para- 
Kraphs  1778,  1779,  Gen.  St.  ISSy.  It  being 
Irregularly  issued,  tbe  court  committed  uu 
error  In  setting  the  writ  and  the  service 
thereon  aside.  The  order  of  delivery  of 
November  19,  1887,  was  directed  to  the 
coroner,  but  the  service  thereof  was  prop- 
■erly  set  aside,  because  It  was  issued  before 
the  commencement  of  the  action,  and  such 
an  order  cannot  rightfully  Issue  before  the 
action  Is  commenced.  Dunlap  v.  McFar- 
land,^Kan.488:  Thompson  v.  Wheeler,  29 
Kan.  476.  There  was  no  proper  summons 
Issued  or  service  made  uutll  the  iath  day 
of  Aprll,lS89.  Asno  regularsummons  was 
Issued  or  any  valid  service  made  upon 
the  defendant  within  60  days  after  the  fil- 
ing of  the  x)etitlnn,  all  of  the  proceedings 
before  the  issuance  of  the  summons  of  the 
25th  of  April,  1889,  were  irregular,  and 
therefore  the  ruling  of  the  court  must  be 
affirmed.  It  seems  that  the  summons  of 
April  25,  1889,  was  properly  directed, 
nerved,  and  returned.  The  action  Is  pend- 
ing In  the  court  below  upon  that  service, 
as  It  does  not  appear  from  the  record  pre- 
sented to  ua  that  this  summons  or  tbe 
service  thereof  has  been  Interfered  with  by 
the  court.  It  no  new  order  of  delivery  Is 
issued,  the  action  can  therefore  proceed 
upon  the  service  last  made.  As  before 
stated,  the  ruling  of  the  district  court  will 
be  affirmed,  with  costs.  Alt  the  Justices 
concuiiing. 


(ttKan.  560) 

Hamilton  v.  Coffin.  - 
(Supreme  Court  of  Kamaa.  March  7, 1891.) 

LiMITATIOlT  OF  ACTIONS — ^FATMBHTS  OK  ACCOUXT. 

An  entry  of  credit,  made  in  a  book  of  ac- 
counts by  a  creditor  upon  an  account  with  his 
debtor  after  a  cauae  of  action  thereon  Is  barred 
by  the  statute  of  limitations.  Is  of  itself  Insuffi- 
cient to  establish  such  a  partial  payment  on  tbe 
account  as  will  take  it  out  of  the  statutory  bar. 
(Syllaijua  by  the  Court.) 

Error  from  district  court,  Coffey  county ; 
Charles  li.  GiiKvm,  Judge. 

G.  E.  Manchester,  for  plaintiff  In  error, 
J.  1.  Wol^,  for  defendant  In  error. 

Johnston,  J.  Thla  was  an  appeal  from 
the  decision  of  the  probate  court  rejecting 

a  demand  prencnted  by  Dr.  A.  V.  Coffin 
agalDHt  the  cBtute  of  W.  T.  Hamilton,  de- 
censed.  The  demand  was  a  long  account 
for  mpdiclnes  and  medical  services  running 
from  ISSH,  and  which  Cotfln  claimed  was 
open  and  unsettled  at  the  time  of  Hamil- 
ton's death,  the  occurrence  of  which  is  not 
definitely  shown  by  the  record,  but  must 
have  been  about  the  first  of  the  year  18SG. 
The  claim  was  filed  in  the  probate  court 
on  August  27.  ISSft,  and  tried  InthediBtrict 
court  on  April  11, 1S88,  without  a  jury. 
To  eatabllHh  his  demand.  Coffin  intro- 
duce<l  in  evidence  a  book  of  accounts.  In 
which  was  entered  In  his  own  handwrlt- 
Ing  an  account  against  Hamlltun.  The 


first  item  in  the  account  was  dated  June 
1,  1868,  and  the  lust  item  entered  as  a 
Charge  ie  dated  September  6,  1881.  The 
last  Item  of  credit  entered,  other  than 
the  one  in  dispute,  Is  in  1876.  The  last  en- 
try in  the  account  is  as  follows:  "1886, 
S,  20.  Cash  on  above  account,  $2.00. " 
This  entry  is  in  the  handwriting  of  Coffin, 
and  which  he  testifies  be  made  on  August 
20, 1S85.  No  other  testimony  was  offered 
to  establish  the  account,  and  the  admin- 
istratrix demurred  to  theerldeuce,but  the 
demurrer  was  overruled,  and  Judgment 
given  In  favor  of  Coffin.  The  only  ques- 
tion presented  Is  whether  the  entry  of 
credit  In  the  book  of  accounts,  made  by 
the  creditor  himself  after  the  statute  has 
barred  the  account,  is  such  aD  evidence  of 
partial  payment  as  will  revive  the  claim, 
and  start  the  statute  of  llmltationa  to 
running  again.  ABanmlng  that  the  ac- 
count is  correct,  and  that  itwas  unsettled 
when  tbe  last  chai^  was  made.  It  ap- 
pears that  it  had  long  been  barred  before 
the  two  dollars  credit  was  given  in  1885. 
It  was  not  then  a  subsisting  debt;  and 
will  a  mere  entry  of  credit  by  the  creditor 
revive  a  barred  debt,  and  take  the  entire 
account  out  of  the  statote?  We  think 
not.  Entries  In  books  of  account  are  ad- 
missible in  evidence  under  certain  circum- 
stances, (Civil  Code,  §  387,)  and  au  entry 
of  charge  or  credit  In  a  current  mutual  ac- 
count that  was  within  the  period  of  Ihnii- 
atton  would  be  evidence  tending  to  take 
the  entire  account  out  of  thestatute;  but, 
where  the  statute  has  run,  It  la  no  longer 
an  open  account  or  a  present  or  subsist- 
ing debt,  and  the  creditor  cannot  manu- 
facture evidence  for  himself  by  making  an 
entry  of  credit  upon  au  account  on  which 
the  debtor  was  not  liable  when  the  entry 
was  made.  When  a  claim  Is  barred,  it  is 
the  act  ol  the  debtor,  and  not  of  the  cred- 
itor, that  will  take  It  out  of  the  statutory 
bar.  An  indr)rBementuponanote  or  other 
written  obligation  is  the  usual  proof  of  a 
partial  payment.  Notwithstanding  this. 
It  is  held  that  an  Indorsement  of  credit 
by  a  creditor  upon  a  note  after  the  stat- 
ute has  run  affords  noevldenceot payment 
In  favor  of  the  payee,  "for  the  reason  that 
It  Is  an  ex  parte  declaration  made  by  a 
party  in  bis  own  favor;  and  no  one  Is  al- 
lowed to  make  evidence  for  himsell. " 
Easter  v.  Eoster,  44  Kan.  151,  24  Pac.  Rep. 
57.  The  supreme  court  of  Ohio,  in  deter- 
mining a  similar  qaesiion  to  the  one  pre- 
sented here,  held  that  "the  items  of  credit 
In  the  account-book  ol  the  deceased,  given 
after  the  statute  had  barred  the  action, 
constitute  no  evidence  tliat  It  was  the  In- 
tention of  the  partieathat  theartlcles  thus 
credited  should  be  applied  on  the  barred 
account  as  payment."  Kaufman  v. 
Broughton,310hioSt.  424.  Seeal80,0berg 
V.  Bteen,  (N.  J.)  12  Atl.  Rep.  203;  Acklen'a 
Ex'r  V.  Hickman,  60  Ala.  uiiS.  lu  the  ab- 
sence ol  other  evidence  than  the  mere  en- 
try of  a  credit  by  Coffin  In  his  book  ol  ac- 
counts after  that  statutory  bar  against 
the  iiccount  was  complete,  his  cluini  was 
not  established,  and  therefore  tbe  demurrer 
to  the  evidence  should  have  been  sus- 
tained. The  judgment  of  thedlstrictcourt 
will  be  reversed,  and  the  cause  remanded, 
with  the  direction  to  sustain  tbe  demuiv 
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rer  tu  the  evidence  Interposed  by  the  plaln- 
tfO  In  error,  and  to  ^ve  ]ud|rnient  In  her 
faTor.  All  tbe  Juatfcca  concarrlng. 


(45  Kan.  5tt> 

SCHOOL-DlST.  No.  2  OF  CHEYENNE  CoUNTT 

V.  ScHooL-DiBT.  No.  1  or  Chktknne 

County. 

(Supreme  Court  of  Kansas.    Maroli  7, 1891.) 

Action  bt  School-Districjt — Validitt  ov  Or- 
oa.kiza.tion. 
la  an  action  by  one  school-district  against 
another  to  recover  taxes  alleged  to  have  been  as- 
sessed upon  the  territory  of  the  former,  and  ille- 
gally paid  over  to  the  latter,  tbe  validity  of  the 
oreanuatlon  of  soch  achool-district  cannot  be 
called  in  qoestlon.  If  the  school-dlBtrict  bringing 
the  salt  had  a  de  facto  ezistence  at  the  time  uf 
tbe  tax-levy,  its  organization  cannot  be  attacked 
in  a  collateral  proceeding. 
{Syllabus  by  Oreen,  C.) 

Oommlsaioners*  decision.  Error  from 
district  court,  Cheyenne  county;  li.  K. 
Pkatt,  Jiidf^e. 

E.  M.  Phillips  and  S.  D.  Decker,  for 
plaintiff  in  error.  Finley  <ft  Oberlander, 
tor  defendant  In  error. 

Oreen,  C.  This  was  an  action  brought 
in  the  district  court  of  Cheyenne  county 
by  school-district  No.  2  againstscbool-dls- 
trict  No,  1  of  Buld  county  to  recover  $4()0, 
taxes  allied  to  have  been  collected  by 
the  latter  district  In  the  year  1886,  and  the 
apportionment  dae  from  the  state  school 
fund  for  tbe  yenra  18f?5  and  1886,  claimed 
to  have  been  collected  and  paid  over  to 
district  No.  1  by  the  treasurer  of  Kawlins 
county.  It  seems  that  before  the  oi^anl- 
Eation  of  Cheyenne  county  It  was  attached 
to  Rawlins  county,  and  an  attempt  had 
been  made  to  foi-m  school-district  No.  2 
ont  of  a  portion  of  tbe  territory  compris- 
ing district  No.  1 ;  and  tvheu  the  tax-levy 
was  made  by  the  officer  of  Rawlins  coun- 
ty It  embraced  the  territory  of  both  dis- 
tricts; and  when  tbe  taxes  were  collected 
school -district  No.  1  received  the  entire 
tax,  and  failed  to  account  to  the  plaintiff 
lielow  fur  its  proportion  of  tbe  tax.  Tbe 
court  below  found  for  the  defendanc,  and 
the  plaintiff  brings  tbe  case  here.  From 
tbe  evidence.  It  appears  that  Eichool-dls- 
trict  No.  2  was  organized  on  the  15th  day 
of  April.  1886.  On  the  loth  day  of  May 
following,  the  voters  of  the  newly-organ- 
ized district  met  to  perfect  the  organiza- 
tion, and  officers  were  duly  elected  and 
qualified.  Tbe  defendant  below  questioned 
tbe  organisation,  and  considerable  evi- 
dence was  Introduced  In  regard  to  such 
organization:  and  it  la  obvious  that  the 
court  decided  the  case  In  favor  of  the  de- 
fendant on  the  ground  that  such  district 
was  not  organized  prior  to  tbe  annual 
tax-levy  In  August,  1886,  by  tbe  board  of 
county  commissioners  of  Rawlins  county. 
This,  we  think,  was  error.  There  was 
sufficient  evidence  to  clearly  Indicate  a  de 
fucto  exlstenceof  this  school -district  when 
this  levy  was  made,  and  was  recognized 
as  eucb;  and  it  may  be  that  at  that  time 
It  was  legally  organized.  But  that  ques- 
tion we  do  not  care  to  decide  In  this  ac- 
tion. All  we  care  to  know  is  that  it  had 
an  actual  existence  at  the  time  tbe  levy 
wuB  made.  The  organization,  and  the 


steps  taken  to  effect  such  existence,  can- 
not be  quefitloned  In  this  action.  Such 
attack  must  be  made  In  a  direct  proceed- 
ing, prosecuted  at  the  Instance  of  tbe 
state,  by  the  proper  officer.  Railroad  Co. 
v.  Wilson,  33  Kan.  223,  6  Pac.  Rep.  281,  and 
authorities  there  cited.  We  recommend 
that  the  Judgment  of  the  district  court  l>e 
reversed. 

Per  CoRiABf .  It  la  bo  ordered ;  all  the 
justices  concurring. 


(4SKaiLM7) 

Clabk  v.  Lillibbridqr. 
(Supreme  Court  of  Komsaa.  March  7, 1801.) 

FORBCLOBUHE  OF  SCORTQAOB — APPBABANCB  BT  AT- 
TOKNET — EfPEOT. 

1.  ^Evidence  in  this  case  examined,  and  held 
safBcient  to  support  the  findings  of  fact  made  by 
the  trial  comrt. 

3.  In  a  foreclosure  proceeding  against  a  noo- 
resident  defendant,  who  employs  an  attorney  au- 
thorized to  practice  in  the  court  in  which  the  case 
is  pending  to  take  charge  of  his  case,  without 
limiting  his  authority,  and  such  attorney  makes 
a  general  appearance,  hetd,  that  such  appearance 
binds  tlie  defendant,  and  gives  the  court  juris- 
diction over  his  person. 

{Syllabus  by  Strang,  O.) 

CommiselonerB'  decision.  Error  from 
district  court,  Washington  county;  E. 
Hdtcbikbon,  .ludge. 

J.  G.  Lowe  and  Cbarlea  Smttb,toT  plain- 
tiff In  error.  A.  S.  WllBOBt  for  defendant 
in  error. 

Strang.  O.  Action  in  ejectment  for  tbe 
recovery  of  the  W.  %  of  the  N.  W.  }£.  and 
the  W.X  of  the  S.  W.  Ji,  n[  section  8.  in 
township  8  8.,  of  range  5  E.,  In  Washing- 
ton county,  Kan.  The  plaintiff  claims  tbe 
land  as  patentee  of  the  government.  Tbe 
defendant  claims  under  a  sheriff's  deed 
resting  upon  a  judgment  ol  foreclosure 
and  Rale  of  the  land  upon  a  mortgage  ex- 
ecuted by  the  plaintiff  to  one  J.  MIxell. 
The  question  in  the  case  Is,  did  the  court 
In  the  foreclosure  proceeding  by  Mlxetl 
agalnat  the  plaintiff  herein  obtain  and 
have  jurlsdlctlun  of  the  person  of  tbe  de- 
fendant In  that  proceeding?  If  It  did, 
then  tbe  Judgment  In  this  case  ebould 
Htand;  otherwise  it  should  be  reversed. 
MIxell  commenced  a  suit  in  tbe  district 
court  of  Washington  county  to  foreclose 
bis  mortgage  against  Clark,  plaintiff  here- 
in. Clark  lived  in  Iowa  at  the  time.  Serv- 
ice was  bad  by  publication,  and  was  de- 
tective. Clark  had  some  correspondence 
with  J.  W.  Rector,  a  lawyer  ol  Washing- 
ton, Kan.,  In  relation  to  the  foreclosure 
proceedings,  in  consequence  of  which  Rec- 
tor appeared  specially  in  the  case,  and  had 
tbe  service  set  aside.  The  case  was  then 
continued  until  tbe  next  term  of  court. 
The  defendant  herein  claims  that  Rector, 
when  the  service  was  set  aside,  appeared 
generally,  and  asked  30  days  In  which  to 
answer.  Tbe  plaintiff  contests  this  point, 
and  it  becomes  the  principal  question  of 
fact  lu  the  case.  There  was  no  further  at- 
tempt to  obtain  service  by  publication  in 
said'  foreclosure  proceeding,  and  U  the 
court  In  that  proceeding  got  Jurisdiction 
of  the  defendant  therein,  Clark,  it  was  by 
reason  of  tbe  appearance  made  for  blm  In 
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the  caae  by  J.  W.  Bector.  Trial  was  had 
in  thla  cuse,  Jnne  21.  1888.  by  the  court 
without  a  ]ary,  thecoart  making  the  fol- 
luwlnf?  findings  of  fact  and  conclaslons  of 
law:  "Findings  of  fact:  (1)  On  the  Ist 
day  ot  AuKUSt.  1873,  tbe  plaintiff  was  the 
owner,  by  virtue  of  a  patent  of  that  date 
from  the  l."nite<l  States  to  him  ot  tlie  west 
half  of  the  north-wejit  quarter,  and  the 
weHt  half  of  the  south-west  quarter,  ot 
dpL'tlon  H,  townslitpS,  range  5,  In  Waaiilng- 
ton  county.  Kansas.  Afterwards,  on  the 
]:Uh  dny  of  August,  1878,  ho  gave  to  one 
J.  Mlxell  his  promissory  note  for  $250,  due 
In  six  months,  without  interest,  and  to 
t-ecure  tlie  payment  ot  the  same  on  the 
same  date  he  executed  and  delivered  to 
Mlxell  a  mortgage  on  said  land.  (2)  On 
May  11,  1875,  Bald  Mlxell  commenced  an 
action  In  the  dlHtrlct  court  of  Washington 
county,  Kansas,  to  recorer  the  amount 
of  said  note,  and  to  foreclose  said  mort- 
gage. The  plaintiff.  James  X>.  Clarlt,  was 
lit  that  time  residing  in  Bedford,  Iowa. 
8ervlcc  by  publication  was  attempted  to 
lie  mode  in  said  action,  but  the  service 
was  void,  and  no  valid  service  was  ever 
made  on  the  defendant  in  that  action  in 
any  manner.  (3)  Before  the  August  term 
of  said  court  the  said  Clark  was  Informed 
of  the  pendency  of  said  action,  and  em- 
ployed .T.  W.  Rector,  an  attorney  of  said 
fourt,  to  represent  him  in  said  action,  and 
priKure  n  delay  in  the  rendition  of  Judg- 
ment, without  prescribing  any  particular 
course  of  ai-tlon  to  bn  pursued.  In  pursu- 
ance of  such  authority,  J.  W.  Rector  up- 
I>earcd  specially  at  the  August  term  of 
said  court  to  set  nsidethe  service  by  publi- 
cation, nnd  at  the  same  term  of  court,  on 
August  tl,  1875,  the  iiervice  was  set  aside 
and  vacated,  and  thereupon  the  said  J. 
W.  Rector  entered  a  general  appearance 
In  said  action  for  said  Clark,  and  asked 
and  obtained  an  order  of  the  court  allow- 
ing him  to  file  an  answer  In  the  action  in 
HO  days  from  that  date,  and  continuing 
the  action  until  the  next  term  of  court. 
No  answer  was  ever  filed  In  the  artlon, 
and  no  further  appearance  was  made  by 
the  defendant  or  any  one  for  him.  (4) 
At  the  November  term  ol  said  court,  on 
November  23.  1H75,  Judgment  was  ren- 
dered by  default  in  favor  of  .1.  Mlxell 
HgnhiHt  Jnnies  D.  CInrk  for  the  amount 
of  HHid  note,  with  costs,  and  a  foreclosure 
of  said  mortgage.  The  said  premises 
were  .Inly  Hold  at  slierlff's  saie  under  said 
JudKnicnt.  The  sale  was  afterwards  con- 
firmed by  Hflld  court,  and  on  May  19,  isja, 
the  sheriff  e-^ecuted  nnd  delivered  to  J. 
Mlxell  H  deed  for  said  premises.  After- 
wanlH.tm  Jnne  7,  1K7(1,  Jerome  Mlxell.  and 
Mn;5Kle,  Ills  wife,  executed  and  delivered 
to  one  John  Bonda  a  warranty  deed  con- 
veying: »n  of  paid  premises.  Afterwards,  | 
on  Miiy  :iO.  1S77,  John  llenda,  and  Mnry, 
Ills  wife,  cxrcnted  and  delivered  to  the  ile- 
fendnnt.  William  IJlliebrldge.  tUelr  war- 
ranty deed,  conveying  to  hini  all  of  said 
prenilspH  for  the  consideration  of  $700, 
which  was  a  fnlr  nnd  reasonable  price  for 
tlio  land  Ht  that  time.  All  of  said  con- 
veynnres  were  duly  rfc»)rded  In  the  office 
of'tbe  rcEister  of  deeds  of  Washingtim 
county.  Kansas.  (5)  The  defendant  Will- 
lam  Lllllcbrldge,  since  pun  haslng  the  land. 


has  grubbed  and  broken  about  83  acres  of 
the  land,  aod  maintained  the  same  In  cul- 
tivation. He  has  built,  and  now  has  on 
the  premises,  about  three-quarters  of  a 
mile  of  wire  fenc9,  and  has  paid  all  taxes 
on  the  premises  since  he  purchased  them, 
amounting  In  the  aggregate  to  about 
t350.  The  premises  are  now  worth  from 
93.0410  tof4.000,  and  have  a  rental  value 
of  $200  per  annum."  "Coneluslons  of 
law:  The  plaintiff  was  divested  of  his 
title  to  said  premises  by  said  lodgment, 
sheritf's  sale,  continuation,  and  slierin'a 
deed,  and  is  not  entitled  to  recover  the 
premises,  and  the  defendant  is  entitled  to 
Judgment  for  costs."  Motion  to  set 
aside  the  findings  of  fact,  and  for  new 
trial,  overruled,  and  Judgment  entered  for 
the  defendant  for  costs.  A  very  lengthy 
brief  is  filed  by  the  plaintiff  in  error, 
whose  counsel  also  mude  an  able  oral 
argument  before  the  commission.  The 
caHe,  however,  is  quite  free  from  complica- 
tions, there  being  but  fewquesdons  to  set- 
tle In  this  court. 

The  first  question  argued  by  counsel  Is, 
did  J.  W.  Rector  in  fact  appear  for  Mr. 
Clark  In  the  foreclosure  proceeding?  The 
court  found  that  he  did.  This  settles  the 
question,  unless  there  Is  a  total  want  of 
evidence  to  support  the  finding.  Counsel 
argue  very  strenuously  that  Bector  did 
not  appear  for  Clark  In  that  case.  We 
have  examined  the  evidence  with  some 
care,  and  HuA— First,  that  the  appeaxauoa 
docket  shows  an  appearance  by  Rector  In 
his  own  handwriting;  second,  the  Journal 
entry  shows  that  Rector  appeared  first 
specially,  and  had  service  by  publication 
set  aside,  and  then  that  he  askefl  for  SO 
days  to  answer,  which  was  allowed  him, 
and  the  cause  continued  to  the  next  term; 
and,  lastlXy  Rector  testlfim  that  he  ap- 
peared. It  would  seem  that  this  was 
Buffleient  eridencn  on  which  to  base  a  flnd- 
Ingthat  Rectorappeared  In  the  foreclosure 
proceeding  for  Clark.  If  it  is  not,  we 
would  not  know  how  and  where  to  look 
for  evidence  sufficient  to  uphold  a  finding 
of  a  trial  court.  The  plaintiff  next  con- 
tends that.  If  Rector  did  appear  for  Clark 
In  tlio  foreclosure  proceeding,  he  did  so 
without  authority  from  Clark,  and  that 
his  aptiearancetherein  could  not,  therefore, 
bind  Clark  to  his  prejudice.  The  court 
Hnds  that  Clark  employed  Rector  to  repre- 
sent him  in  said  action  to  procure  delay  in 
the  rendition  of  Judgment,  without  pre< 
scribing  any  particular  course  of  action  to 
be  pursued  by  him  in  connection  there- 
with. Plaintiff  moved  to  set  aside  thhi 
finding  of  the  court,  because  not  sustained 
by  the  evidence;  and  now  contends  that 
It  Is  not  supported  by  the  evidence,  and 
that,  aa  the  evidence  is  wholly  in  writing 
I  in  the  form  of  letters,  this  court  should 
construe  them,  and  sny  whether  the  evi- 
dence therein  contained  supports  the  find- 
ing of  the  court.  It  Is  conceded  that  all 
tiie  authority  Rertur  had  to  represent 
Clark  was  contained  Incertaln  lettersfroni 
Clark  to  him.  Clark  first  wrote  Rector 
from  Bedford,  iown.  May  31, 1H75,  asking 
Rector  to  let  him  (Clark)  know  whether 
or  not  Mixell  had  foreclosed  the  mortgaeg 
on  his  land.  Rector  evidently  answered 
that  letter,  though  ttie  answer  does  not 
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appear  in  the  record,  for  on  June  12th 
Clark  again  writes  Rector,  in  which  he 
eaya:  "I  was  not  enrprleed  that  Mlxell 
bad  commenced  salt. "  And  after  wrltln^r 
a  lonK  letter.  telllDg  Rertor  all  about  the 
traneactlon  with  Mlxell.  and  hla  own  hard 
luck,  and  some  other  matters,  he  whids 
op  by  payluR:  "Now  theae  are  the  facta  in 
the  caHe.  1  wish  yoo  to  atteud  to  It  ac- 
cordingly. 1  will  send  yuu  a  retainer  as 
soon  as  I  hear  from  you  again. "  It  wonld 
seem  as  thODgh  the  request  of  Clark,  In 
this  letter,  for  Rector  to  look  after  the 
foreclosnru  proceedlnff.ls  broad  enough  to 
Jastify  Rector  in  appearing  generally  tn 
the  case,  or  In  doing  anything  that  an  at- 
torney coiild  do  legitimately  for  hta  client 
In  the  case.  And  If,  pursuant  to  said  re- 
quest. Rector  thought  it  best  to  appear 
for  Clark,  and  get  time  to  answer  in  the 
case,  and  hedtddosu.wethlDktheanthor- 
Ity  WHfl  BufBclent.  Coonsel  for  plalntitf 
Bay,  however,  that  Rector  did  not  appear 
puniaant  to  the  authority  contained  In 
the  letter  last  above  mentioned,  and  cite 
Rector's  letters  written  toClark  thereafter 
on  June  2lBt  and  July  18th  as  evidence  to 
Bostaln  their  contention.  They  argoe  that 
the  letters  show  that  Rector  did  not  ac- 
cept the  employment  tendered  him  In 
Clark's  letter  when  he  received  It,  but  de- 
manded in  his  letters  of  June  21st  and  July 
18th  a  retainer  of  $16;  and  that  at  the  time 
of  his  appearance  for  Clark,  August  4tb, 
he  had  not  again  heard  from  Clurk,  and 
had  not  recelvea  bis  retainer  lee;  and  that 
therefore  no  contract  of  employment  was 
conBnmmated  which  anthorlsed  Rector  to 
appear  for  Clark.  It  ts  trne  Rector  wrote, 
saying:  "If  yoo  want  me  to  attend  to 
the  matter  for  yoo.  send  me  a  retainer  of 
$15."  He  did  not  say,  however,  that  he 
wnuld  not  attend  to  tne  matter  for  Clark 
nntll  he  received  the  $15.  Rector  had  not 
heard  from  Clark,  after  writing  him  on 
July  I8th,  up  to  the  time  when  It  became 
neeecsary  to  act  in  the  matter  by  rensou 
of  the  fnct  that  the  court  was  In  seSRlon, 
and  the  r<»reclosure  cose  reached  for  trial. 
Rector  then  appeared.  Looking  back  to 
Clark's  last  expression  ut  on  the  subject, 
contained  in  his  letter  of  Jnne  12th,  Rector 
ronduded  he  would  attend  to  the  matter 
for  Clark,  and  take  his  chanrea  of  getting 
hlB  fee  when  he  heard  from  Clark.  We 
think  he  bud  a  rightto  do  that;  and,hav. 
Ing  done  it,  and  appeared,  his  appearance 
binds  Clark.  And  to  show  that  what  he 
dirt  was  in  exact  afcord  with  Clark's 
wishes  in  relation  thereto,  we  call  atten* 
tion  to  Clark's  next  letter,  written  five 
days  after  Rector  had  appeared  In  the  fore- 
closure case.  In  which  (?lark  says :  *'  I  want 
yon  to  stave  off  this  case  by  all  mennR. 
and  1  will  send  you  the  retoiner  certainly 
in  a  very  few  days.  *  *  *  Take  hold  of 
the  case  at  once,  and  be  sure  to  stave  It 
off."  If  this  letter  had  been  received  by 
Rector  before  he  appeared,  there  would  be 
Botblng  left  to  bang  a  doubt  upon,  con- 
cerning his  right  to  appear.  Being  re- 
ceived by  Rector  immediately  after  he  had 
appeared,  and  requesting  him  to  do  exact- 
ly what  he  had  asked  Rector  In  his  last 
l?tter  to  hini,  before  this  one,  to  do,  and 
exactly  what  Rector  had  done,  we  think 
Oark  Is  stopped  now  from  denying  Rec- 


tor's authority  to  appear  for  him.  Rector 
having  authority  to  appear  for  Clark  in 
the  proceeding  to  foreclose  the  Mtxetl 
mortgage,  and  having  done  so,  the  court 
In  that  caftC  got  jurisdiction  over  the  per- 
son of  Clark,  and  the  judgment  and  sale 
which  followed  divested  him  of  title  In  the 
land  In  controversy;  and  the  defendant 
herein,  having  procured  the  title  derived 
from  the  sheriff  In  that  proceeding,  has  a 
good  title  to  the  land  in  dispute.  It  1b 
recommended  that  the  Judgment  of  the 
district  court  be  aflBrmed. 

Per  Ct'RiAM.  It  la  bo  ordered;  all  the 
juatlceB  concurring. 


(U  Kao.  US) 

SocTHERN  Kan.  Rt.  Co.  v.  Walsh. 

(Supreme  Court  of  Kamaa.   March  7, 1891.) 

IsjoaiBS  TO  FABsByasBfl— BuRDBsr  or  Peoof— D»- 
oREK  or  Cabb— Excessive  Dauaobs. 
1.  Where  a  passeof^er  brings  aa  actios  to 
recover  for  injuries  resulting  from  the  dera-lmeat 
nt  the  train  on  which  he  was  riding,  and  therein 
shows  the  occurrence  of  the  accident  and  the  ex- 
tent of  his  inluries,  a  prima  facie  case  is  made 
out  In  his  favor,  and  the  hnrden  la  thrown  apoa 
the  railway  company  to  show  that  the  injury 
did  not  result  from  a  want  of  care  upon  its  part. 

3.  Tbe  pHma  facie  case  thus  made  out  may 
be  overthrown  by  showing  that  the  Injury  re- 
sulted from  inevitable  accident,  or  sometiiiog 
against  which  no  human  pradence  or  foresight 
on  the  part  of  the  company  could  provide. 

8.  The  railway  company  owes  a  higher  duty 
to  its  passengers  than  mere  ordinary  care  and 
foresight  in  the  construction  and  maintenance  of 
its  tracks.  It  is  bound  to  exercise  the  highest  de- 
gree of  practicable  care ;  not  tbe  utmost  poBslble 
jffecaution  tliat  might  be  imagined,  but  the  high- 
est care  and  best  precaution  known  to  practioSl 
nae,  and  which  are  consistent  with  the  mode  of 
transportation  adopted. 

4.  The  question  of  bowgeneral  orhowpartio- 
nlar  the  questiiHi  of  Utct  to  be  submitted  to  the 
Jury,  in  any  particular  case,  should  be,  rests 
largely  in  the  sound  judioial  discretion  of  the 
trial  court. 

5.  The  admission  of  Improper  evidence  Is  not 
a  ground  ot  reversal,  where  the  special  findings 
ahowthe  testimony  elicited  to  have  been  immate- 
rial. 

6.  The  testimony  examined,  and  held  to  be 
sufficient  to  sustain  tbe  findings  of  the  jury  that 
the  injury  resulted  from  the  negligence  of  the 
railway  company;  and  the  testimony  In  relation 
to  the  character  of  the  Injury  Is  found  to  be  of 
such  a  character  that  the  allowance  of  $6,246  as 
damages  Is  not  so  excessive  as  to  wamuit  the 
court  in  Interfering  with  the  verdiot 

(iSvUahiM  b]/  the  Court.) 

Error  from  district  court,  Montgomery 
county;  Georoe  Csandler,  Judge. 

Geo.  K.  Peck,  A.  A.  HiirU.  and  Robert 
Dualiip,  for  plaintiff  in  error.  William 
Duakin,  for  defendaut  In  error. 

Johnston,  J.  This  was  an  action  for 
injuries  received  by  L.  C.  Walsh  while  a 
passengei'  on  one  of  the  trains  of  the 
Soutliem  Kansas  Railway  Company,  en 
route  from  Moline  to  Independence.  The 
train  was  derailed  between  the  polntB 
mentioned,  and  he  alleged  in  his  petition 
that  tlie  track  of  the  railroad  between  the 
points  named  was  out  of  repair  and  dan- 
gerouK  tor  travel;  that  the  company  will- 
fully and  wantonly  permitted  the  rails  to 
become  battered  and  worn,  the  cross-tieB 
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rotten  and  unfit  for  nee,  and  negllarently 
failed  to  use  a  proper  quantity  and  quali- 
ty of  ballast  on  the  track ;  and  that  on 
February  14,  1887,  whon  tlie  derailment 
occun-ed,  the  rond  wag  utterly  unsafe  and 
unfit  for  use.  He  arera  that,  as  a  result 
of  tills  condition,  the  train  was  thrown 
from  the  track  when  runnlnf?  at  a  high 
rate  ol  speed,  and  be  was  injured,  as  fol- 
lows: "Severe  wound  on  the  leftside  ut 
the  head,  laying  open  the  scalp  for  two 
Inches  In  length,  cutting  through  to  the 
bone;  also  serere  contused  Injury  of  left 
shoulder,  and  to  the  entire  scapular  region 
of  the  left  shoulder,  tearing  the  acapala. 
from  Its  muscular  attachments,  and  tilt- 
ing It  forward ;  and  also  causing  a  sepa- 
ration of  the  first,  second,  and  third  ribs 
from  their  sternal  attachment;  also  caus- 
ing a  separation  of  the  clavicle  from  Its 
sternal  attachment,  throwing  It  forward 
and  upward,  permanently  dislocating  the 
Bald  clavicle;  also  a  severe  contusion  of 
the  left  lung,  causing  sptttlng  and  cough- 
ing of  blood ;  also  braises  In  face  and  over 
various  parts  of  the  body."  A  verdict 
was  rendered  In  favor  of  Walsh,  In  which 
the  Jury  assessed  his  damages  at  $5,346. 

It  is  first  Insisted  that  the  evidence  was 
InsnlTlclent  to  sustain  the  verdict  rendered, 
or  to  show  any  liability  whatever  on  the 
part  of  the  company.  It  appears  that  on 
February  14,  VSHt,  Walsh  purchased  a  tick- 
et at  Moline  for  a  pascage  from  that 
point  over  the  Southern  Kaunas  Railroad 
to  Independence,  paying  therefor  the  sum 
of  fl.lO.  The  train  was  beiilnd  time,  and 
when  It  arrived  at  Moline  he  entered  one 
of  the  coaches,  seated  himself,  and  proceed- 
ed on  his  Journey  until  tbey  reached  a 
point  about;  two  miles  east  of  Longton, 
where  the  train  was  derailed.  8ome  of 
the  coaches  were  overturned,  down  an 
embankment,  and  Walsh  was  severely  In- 
jured. There  Is  testimony  tending  to 
show  that  the  track  was  In  bad  condi- 
tion where  theaccident  occurred;  thnttlie 
ties  were  unsound,  and  not  properly 
ballasted.  It  Is  shown,  and  conceiled, 
that  the  Immediate  cause  of  the  derail- 
ment was  the  breaking  of  a  rail.  It  had 
been  put  in  the  track  only  two  days  be- 
fore, to  replace  one  which  had  also  been 
broken  at  the  same  place.  The  company 
contends  that  anexamination  of  the  brok- 
en place  disclosed  no  flaws  ordefects  which 
could  have  been  detected  by  the  exercise 
of  the  utmost  caution  and  foresight,  and 
that  therefore  the  accident  was  fortuitous 
and  unavoidable,  for  which  it  should  not 
and  could  not  be  held  liable.  On  the  other 
side,  it  Is  contended  tiiat,  although  there 
were  no  appparent  flawu  or  cracks  In  the 
rail.  It  was  broken,  because  It  was  not 
sufilclently  supported  bj*  ties  and  ballast. 
Upon  this  question  there  Is  a  sharp  con- 
flict In  the  testimony.  The  R(!Ctionmett 
who  put  in  the  rail  two  days  before  the 
occurrence  of  the  wreck  testified  that  the 
rail  was  placed  on  a  solid  bearing:  that 
ties  were  placed  under  the  end  of  the  rail 
which  broke  off,  and  that  soil  and  ballast 
were  tamped  about  'ho  ties  so  as  to  make 
the  track  solid  and  secure.  On  the  other 
hand,  there  Is  positive  testimony  offered 
by  Walsh  that  the  rail  which  broke  ex- 
tended about  two  feet  overacattle-guard. 


the  frame-work  of  which  was  solid,  and 
that  the  end  which  projected  beyond  the 
cattle-guard  was  spiked  to  ties,  but  that 
the  ties  were  drawn  or  lifted  from  the 
ground  at  one  end  about  six  inches,  and 
that  the  soil  and  ballast  were  not  filled  in 
and  tamped  under  and  about  them.  If 
the  track  was  In  this  condition.  It  was 
dangerous  and  unlit  for  use;  and  this  de- 
fect would  fairly  account  for  the  break- 
ing of  the  rail  and  the  wreck  of  the  train. 
In  view  of  this  testimony,  and  the  finding; 
of  the  jury  that  the  sectiuumen  did  not  fill 
the  space  between  the  tie  and  the  ground, 
but  left  theend  of  the  rail  with  the  ties  at- 
tached suspended  several  Inches  from  the 
ground,  and  that  the  ties  at  the  place  of 
the  accident  were  unsound,  we  cannot  say 
tliat  the  verdict  is  without  support.  The 
company  are  not  Insurers  of  their  passen- 
gers, nor  liable  for  Injuries  resulting  from 
unavoidable  accident  fn  the  operation  of 
passenger  trains;  but  there  is  testimony 
tending  to  show  a  greet  lack  of  care  In 
providing  a  safe  mad-bed  and  track,  and, 
"if  the  defendant  could  haveprex'ented  the 
accident  by  the  utmost  human  sagacity 
or  foresight  with  respect  to  their  track, 
then  the  defendant  la  liable."  Baflruad 
Co.  v.  Hand,  7  Kan.  892. 

It  Is  also  contended  that  there  was  er- 
ror in  permitting  testimony  to  be  offereil 
by  Walsh  in  regard  to  the  condition  of  the 
track  at  other  points  than  where  the  wreck 
occurred.  Of  course,  testimony  of  defects 
which  did  not  cause  the  derailment  nor 
contribute  to  the  Injury  was  not  admissi- 
ble. An  examination  of  the  record  indi- 
cates that  the  purpose  of  the  court  was 
to  confine  the  testimony  to  the  condition 
of  the  track  In  the  Immediate  vicinity  of 
the  place,  and  near  to  the  time  where  and 
when  the  train  was  derailed.  The  inquiry 
as  to  theconditlon  of  the  company's  track 
was  considerably  extended  by  both  par- 
ties, and  In  many  rases  without  objection, 
for  the  purpose  of  determining  the  real 
cause  of  the  wreck;  but  as  the  trial  pro- 
ceeded it  soon  became  evident  to  all  that 
the  breaking  of  the  rail  caused  the  derail- 
ment of  the  cars,  and  tlie  findings  of  the 
jury  showed  that  they  attributed  the  acci- 
dent to  tills  cause;  and,  looking  at  the 
testimony  and  findings  together,  we  see 
nothing  Hubstantlal  In  any  of  the  objec- 
tions to  the  admlealoD  of  evidence. 

Complaint  Is  also  made  that  the  court 
erred  In  refusing  to  submit  three  special 
questions  which  were  asked.  No  error 
was  committed  in  this  respect.  A  long 
llNt  of  pnrtk-ular  questions  were  sub- 
mitted and  answered,  and,  so  far  as  any 
facts  inquired  about  in  those  refused  were 
proper  and  material,  they  were  covered 
by  the  questions  thut  were  submitted  and 
answered.  Tho  principal  qneotion  refused 
was:  "Could  any  reasonable  and  ordinary 
foresight  have  anticipated  the  breaking  of 
the  Iron  rnii  after  It  had  been  left  in  the 
track  by  the  workmen?"  In  the  first 
place,  the  question  Is  somewhat  general, 
while  only  particular  quetttlons  of  fact  are 
required  to  be  submitted;  and  the  ques- 
tion of  how  general  or  how  particular  the 
question  of  fact  to  be  submitted  to  a  jury. 
In  any  particular  case,  should  be,  rests 
very  lurgelj*  In  the  sound  judicial  dlscre- 
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tioD  of  tho  trial  court.  Foster  v.  Tunier, 
31  Kan.  62. 1  Pac.  Rep.  145.  Then,  agatn. 
as  we  have  seen,  the  company  oweft  a 
higher  dnty  to  Its  paEticap:erii  thnn  mere 
ordinary  care  and  loreHigbt  In  the  con- 
Btructfon  and  maintenance  of  its  tracks. 
It  must  use  the  must  exact  diligence,  and 
la  answerable  for  any  negligence,  liowerer 
Blieht.  It  is  buund  to  exerciae  tlie  lilghest 
degree  of  practicable  care ;  not  the  u  tmost 
possible  precaution  that  might  be  Imag- 
ined, but  the  higheat  care  and  best  precau- 
tion known  to  practical  utte,  and  wliich 
are  consistent  with  the  mode  of  transpor- 
tation adopted.  Railroad  Co.  v.  Hand, 
supra;  2  Wood,  Ry.  Law,  1088. 

There  is  also  complaint  that  the  court 
erred  in  the  Instructions  given  to  the  Jury. 
The  charge  was  very  elaborate.calling  at- 
tention to  some  n(  the  evidence,  and  It  Is 
claimed  that  In  doing  so  the  court  indi- 
cated its  opinion  of  the  facts,  and  Improp- 
erly Influenced  the  Jury.  A  reading  of  the 
entire  charge  satiafiea  us  that  the  court 
ezpresRed  no  opinion  on  the  facts,  and 
that  the  company  was  not  prejudiced  by 
the  courae  taken.  The  trial  Judge  simply 
called  attention  In  a  general  way  to  the 
theories  advanced  by  the  respective  par- 
ties, and  the  testimony  offered  In  support 
of  their  theories,  without  indicating  his 
view  on  any  disputed  point  in  the  testi- 
mony. Besides,  he  repeatedly  stated  to 
the  Jury  that  he  did  nut  intend  to  express 
auy  opinion  on  the  facts,  and  told  them 
that  they  wern  the  exclusive  Judges  of  the 
facts  established  by  the  evidence  in  the 
case,  the  credibility  ot  the  witnesses,  and 
the  weight  to  be  given  to  the  testimony 
of  each. 

Special  objection  is  taken  to  an  instruc- 
tion a  portion  ot  which  reads  as  follows: 
"I  may  likewise  say  to  you  there  is  still 
another  rule  applicable  to  this  case:  That 
if  yon  find  from  the  evidence  in  this  case 
that  the  plaintiff  in  this  action  was  free 
from  fault,  and  was  injured,  then  tbe  law 
presumes  negligence  on  the  part  of  the  de- 
fendant." It  is  contended  that  this  In- 
struction was  erroneous  and  mlsieadlng. 
and  permitted  the  jury  to  tlnd  the  com- 
pany goUty  of  negligence,  and  liable  there- 
for, on  the  mere  evidence  that  the  plaintiff 
was  injured.  It  Is  conceded  that,  if  the 
court  had  added  to  this  instruction  that 
if  the  jury  found  that  Walsh  was  a  passen- 
ger on  the  train  of  the  company,  and  was 
injured  on  account  of  a  defect  in  the  track 
or  Some  of  the  appliances  of  the  road  or 
Its  machinery,  tlien  the  presumption  of 
negligence  would  arise;  but,  as  injuries 
frequently  happen  without  any  fault  or 
misconduct  on  the  part  of  the  company  or 
its  employee,  that,  therefore,  the  inBtruc- 
tion  was  erroneous  and  prejudicial.  The 
lnstructi<in  complained  of  is  not  to  be 
taken  by  Itself*  and  without  reference  to 
tbe  other  portions  of  the  charge  in  which 
it  1b  found.  Tbe  court  expressly  stated  to 
the  jury  that  the  burden  rested  on  the 
plaintiff  to  show  that  the  injury  reanlted 
from  the  negligence  of  the  company,  and 
that  negligence  could  not  be  presumed. 
The  part  of  the  charge  criticised  referred 
to  the  presumption  which  arises  where  a 
coUMon  between  railway  trains  occurs, 
or  where  a  train  ta  derailed  and  passen* 


gere  thereon  are  injured.  It  Is  well  set- 
tled hy  the  authorities  that  In  such  cases 
a  p rim n  facie preBnmiit\on  of  negllKence  on 
the  part  of  the  railroad  company  arises, 
which  throws  the  ruins  upon  the  company 
of  disproving  o  want  of  care  on  its  part. 
Proof  of  the  occurrence  of  the  accident, 
ami  the  extent  of  the  passenger's  Injury, 
maiies  a  prima  f»cie  case  in  his  favor;  but 
this  may  be  overthrown  by  showing  that 
the  injury  resulted  from  Inevitable  acci- 
dent, or  something  against  which  no  hu- 
man prudence  or  foresight  on  the  part  of 
the  company  could  provide.  Breen  t. 
Railroad  Co.,  109  N.  Y.  297, 16  N.  E.  Kep. 
60;  Railway  Co.  v.  Napheys,  90  Pa.  St. 
135;  Stokes  v.  Saltoustail,  18  Pet.  190; 
Railroad  Co.  v.  Pollard.  22  Wall.  341; 
Smith  T.  Railroad  Co.,  82  Minn.  1, 18  N.  W. 
Bep.  827:  Railroad  Co.  v.  Anderson,  6 
Amer.  &  Eng.Ry.Cas.  407;  Hipsleyv.  Rail- 
road Co.,  27  Amer.  &  Eng.  By.  Cas.  287; 
Railroad  Co.  v.  Walrath,  38  Ohio  St.  4«1 ; 
Bowen  V.  Railroad  Co.,  18  N.  Y.  408;  Fel- 
tal  V.  Railway  Co.,  109  Mass.  39S:  Railway 
Co.  V.  Findley,  76  Ga.311;  2  Wood.  Ry. 
Law,  1090;  Patt.  Ry.  Ace.  Law,  488,  and 
eases  cited.  The  instruction  complained 
of  should  have  required  a  finding  by  the 
jury  that  the  injury  resulted  from  the  de- 
railment; but  this  fact  was  not  disputed, 
and,  as  the  derailment  is  conceded  to  have 
been  caused  by  a  broken  rail  In  the  track 
of  the  company,  the  omission  is  nnlmpor- 
tant.  In  other  portions  of  the  charge  the 
Jury  are  adTleed  that.  If  the  derailment 
was  an  Inevitable  accident,  and  not  tbe 
fault  of  the  company,  the  taw  will  hold  It 
blameless  and  free  from  liability.  The  de- 
gree of  care  required  of  the  company  and 
of  Walsh,  and  the  rules  of  law  apppllcable 
to  the  case  under  the  evidence  that  was 
given,  were  fairly  stated,  and  we  find 
nothing  In  tbe  charge  which  requires  a  re- 
versal. 

One  other  objection  remains,  and  that  Is 
that  the  damages  awarded  are  excessive. 
Only  compensatory  damages  were  al- 
lowed, and  the  amount  of  the  allowance 
($5,246)  was  itemized  by  tbe  Jury,  as  fol- 
lows: "Ffir  suffering  in  the  past,  $1,000; 
for  suffering  in  the  future,  $1,000;  for  In- 
ablllly  to  perform  physical  labor,  $3,000; 
for  physician's  bills,  $150;  for  board  and 
Uidglng,  $42;  for  loss  of  time,  18  days,  at 
$3  per  day,  $54."  While  It  appears  to  ns 
that  the  amount  awarded  Is  liberal,  we 
cannot  say  that  the  Jury  acted  corruptly, 
or  under  the  influence  of  passion,  partial- 
ity, or  prejudice.  At  the  time  ot  the  acci- 
dent, VValsh  was  31  years  of  age,  in  excel- 
lent health, and  held  the  position  ott'nlted 
States  pension  examiner,  tiie  compensa- 
tion of  which  was  about  $2,500  per  year. 
Dr.  McCulley,  who  examined  Iiim  shortly 
after  the  Injury  occurred,  found  a  wound 
on  the  back  of  his  head  two  inches  in 
length,  and  half  an  Inch  deep:  a  fracture 
of  tbe  clavicle  bone,  near  the  middle 
breast-bone;  a  complete  fracture  of  the 
first,  second,  and  third  ribs;  the  scuprtlH 
was  thrown  out  of  Its  natural  position, 
and  one  of  the  large  muHL-les  which  held 
tho  scapula,  was  torn  from  its  attach- 
ment; tbe /?icurA  wbiclt  surrounds  one  of 
the  lungs  was  ruptured ;  and  he  also 
fonnd  a  continual  coughing,  and  an  occa- 
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slonal  cougliing  ap  of  blood.  On  a  Bubne- 
qnent  examination,  abortly  before  tbe 
trial,  tlie  same  witness  etatRd  that  he 
(onnil  a  vesicular  cunilltlon  ol  the  lungrs. 
and  inability  to  expire  air,  and  that  It 
was  his  opinion  tliat  his  ability  lor  labor 
was  greatly  impaired,  and  perhaiis  to  the 
extent  ot  one-hrtif ;  that  the  effect  of  his  In- 
jury would  be  to  render  him  liable  to  at- 
tucKB  of  astlima  and  diseases  of  thn  lunKB, 
and  to  Hhorten  his  life.  Dr.  Mastei-son, 
one  of  the  surgeons  of  the  railway  coin- 

fiany,  examined  Walsb  shortly  after  bis 
niury,  and  discovered  the  same  fractoi-es 
and  injuries  that  were  found  by  Dr.  Mc- 
Culley.  He  also  found  tliut  there  was  an 
emphysematous  condition  of  the  lungs, 
and  that  the  upper  lobe  of  the  left  lung 
was  Injured.  There  was  also  acough,  and 
bloody  expectoration.  That,  on  account 
of  a  rupture  ot  the  luog  tissue,  the  air  es- 
caped and  passed  through  the  pleura  of 
the  iung  into  the  cellular  tissues.  On  an- 
other examination,  shortly  before  the 
trial,  he  found  that  there  was  a  dilation 
of  the  air  vessels,  and  enlarged  condition 
of  tbeterminalends  of  the  bronchial  tulies, 
and  that,  in  his  opinion,  Walsb  would 
never  fully  recover  from  the  effects  of  the 
injuries.  Another  physician  who  exam- 
ined him  stated  that  the  effect  of  the  In- 
jury would  be  to  weaiteii  his  lungs,  short- 
en bis  life,  and  occasion  him  pain  and  suf- 
fering. Walsh  testified  that  he  had  suf- 
fered great  pain  from  the  Injuries  until  the 
wounds  were  liealed  and  the  boues  united ; 
that  the  injuries  bad  greatly  afff«red  his 
general  health;  that  he  had  continuous 
pain  in  the  region  of  his  kidneys,  a  bloody 
discharge  wltli  his  urine,  a  continuous 
cough,  with  pain  In  the  hings;  that  his 
powers  of  enduronce  wei*e  greatly  Iokh- 
ened,  ond  his  ability  to  perform  munuul 
or  mental  labor  was  not  more  than  one- 
balf  of  what  it  was  prior  to  the  injury. 
The  testimony  shows  that  the  injury, 
which  has  already  caused  Walsh  gi-eat 
pain  and  suffering,  Is  of  a  permanent 
character,  that  it  gjeatiy  Impairs  his  abil- 
ity for  labor,  will  subject  him  to  discom- 
fort and  pain  during  the  future,  and  ren- 
der hira  \PM  able  to  resist  or  recover  from 
other  diseases  hereafter.  In  view  of  the  nge, 
former  good  health,  and  earning  capacity 
of  Walsh,  and  his  condition  as  shown 
by  the  testmony  referred  to,  we  do  not 
ft'Pl  warranted  in  interfering  with  the  ver- 
dict upon  the  ground  that  the  award  of 
damiiges  is  excessive.  'I'he  judgment  ot 
the  dlHtrict  court  will  be  alllrmed.  All  the 
Justices  concurring. 


(4S  Kan.  5U) 

CAnTWRlGHT  V.  KORMAN. 

(Supreme  Court  of  Kansas.   March  7,  1801.) 

Recovbht  of  Laxd  Soi.i)  FOR  Tasks— Limita- 
tions— Tax-Deed. 

1.  The  limitation  provided  by  sectira  141  of 
the  tax  law  is  not  modiBed  or  limited  by  section 
17  of  the  Civil  Code,  nor  are  ^rsous  who  are  in- 
sane excepted  from  its  operation. 

2.  A  tax  deed  recited  that  four  lots  on  a  ccr- 
t^n  street  of  a  city,  describing  them,  were  sub- 
ject to  taxation  for  a  certain  year,  and.  the  taxes 
not  being:  t>aid,  they  were  sold  separately  to  a 
single  purchaser.  In  the  recitals  of  the  sale  the 
descrlptiou  of  each  Is  distinct  from  the  others, 
bat  all  stand  doscribod  together  in  the  body  of 


the  deed.  In  the  subseqcent  recitals  relatlD?  to 
assignment  and  redemption  they  wore  all  referred 
to  as  "said  property. "  The  granting  clause  then 
provides  that  in  consideration  of  the  taxes  due 
and  paid  on  "said  land"  the  county  clei'b  con- 
veys to  the  purchaser  "the  real  property  last 
hereinbefore  described."  Held,  that  the  deed 
was  valid  on  its  face,  and  effectually  conveys  ail 
four  of  the  lota. 
{Syllabm  by  the  Court.) 

Errorfrora  district  court, Sbawneeconn- 
ty:  John  Guthrib,  Judge. 

Haxen  A  Isenhart,  for  plaintiff  in  error. 
J.  D.  McFarland,  for  defendant  in  error. 

JonNsroN.  J.  This  was  an  action  in  the 
nature  of  ejectment  to  recover  the  posses- 
sion of  lots  2S  and  30  on  ilarrison  street 
in  the  city  of  Topeka.  Amelia  Korman 
was  the  owner  of  tiie  iuts  named  In  1862. 
and  still  continues  to  be  the  owner,  nnlefls 
she  has  been  divested  ot  her  title  by  a  tax- 
deed  executed  and  delivered  to  S.  S.  Cart- 
wright  on  November  15, 1878.  Amelia  Kor- 
man has  been  ol  unsound  mind  ever  since 
18G9.  and  on  July  10, 1877,  she  was  duly 
adjudged  by  the  probate  court  of  Leaven- 
worth county  to  be  insane  and  Incapable 
ot  managing  her  own  affairs,  and  imme- 
diately afterwards  she  was  committed  to 
the  insane  asylum,  where  she  has  since  re- 
mained, never  having  been  restored  to  her 
right  mind,  in  Muy,  1878,  the  lots  in  ques- 
tion were  sold  for  the  taxes  of  1872,  and 
on  November  15,  1878,  they  were  convoyed 
by  tax-deed  to  Oartwrlght,  as  has  been 
stated,  and  the  deed  was  duly  recorded  uu 
thH  8«me  day.  The  property  was  vacant 
and  u  ni  in  pro  ved  when  the  con  rey  ancs 
was  made  and  until  September,  187S,  when 
Cartwright  took  possession  ot  the  same 
and  erected  buildings  and  fences  thereon, 
and  hiis  continued  in  possession  everulnce 
that  time.  In  July,  1877,  R.  Korman  was 
attpolnted  guardian  of  the  person  and  es- 
tatit  ot  Amelia,  and  has  continued  to  be 
such  guardian  till  tbe  prevent  time.  The 
district  court  found  these  tacts,  and  also 
what  the  rental  value  of  the  lots  would 
have  been  in  an  unimproved  condition  as 
well  as  in  their  Improved  cimdltlonfor  the 
time  Cartwright  has  been  in  possttssion. 
It  alMo  found  that  the  proceedings  upon 
whicli  the  tax-deed  was  based  were  Irreg- 
ular, and  insutlicient  to  sustain  tbe  deed, 
and  thereupon  rendered  judgment  In  fa- 
vor of  Amelia  Korman  and  against  S.  ii. 
Cartwright  for  the  posHCHsiou  of  the  lots, 
and  for  $1.21)0  dumageu  for  the  unlawful 
withholding  of  the  same. 

The  main  question  presented  by  the  rec- 
ord is  nhcthertheirregulantlesmentioned 
are  now  available  to  defeat  tbe  deed,  or 
whether  they  have  been  cured  by  the  limit- 
ation prewcrlbed  in  section  141  of  the  tax 
law.  It  reads  as  follows;  "Any  suit  or 
proceeding  uguiuHt  the  tax  purchaser,  his 
heirs  or  nsHigns,  fur  the  recovery  ot  land 
sold  for  tnxes,  ur  to  defeat  or  avoid  a 
sale  or  conveyance  of  land  for  taxes,  ex- 
cept In  cases  where  the  taxes  have  been 
paid  or  the  land  redeemed  as  provided  by 
law,  shall  be  commenced  nlthln  five  years 
from  the  time  of  recording  tlie  tax-deeil, 
and  not  thereafter.'"  Thlssection  Is  broad 
and  general  in  its  terms,  and  makes  no 
exception  of  persons  under  dlsabUlties. 
The  Umltatlua  begiuB  to  run  Immediately 
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upon  tlie  recording  ol  the  taz-Seed.  and 
flKHintit  all  pereonB  except  In  Bucb  caseB, 
and  uKuliist  such  personH.aB  are  express- 
ly excepted  Iron'  its  operation.  Tbe  only 
exception  provided  Ih  wliere  the  taxes 
liave  l>een  paid  or  tlie  lota  redeemed  aa 
]>rnTided  by  law.  Provision  Is  made  in 
the  Code  wheivby  jwrBona  who  are  under 
dlanbflity  snch  as  Infancy  orlnsanltywhen 
the  cause  of  action  accnies  may  brln^ 
their  action  witbin  two  years  alter  the 
dfsabitltytRrcmoved.  ClvlICode,§17.  But 
section  141  of  the  tax  law  le  not  modified, 
controlled,  or  limited  to  any  extent  by  the 
proTlsions  of  the  Code.  It  has  been  de- 
termined that  it  is  complete  In  itself,  ex- 
cept so  far  as  it  is  modified  by  other  pro- 
visions of  the  tax  law.  Beebe  t.  Doster, 
86  Kan.  666,  14  Pac.  Rep.  150.  See,  also, 
Kd  wards  v.  Sims.  40  Kan.  235,  19Pnc.  Rep. 
710.  Our  attention  is  not  called  to  any 
provision  of  the  tax  law  which  modifies 
or  limits  this  provision,  excppt  section  128 
of  that  statute.  It  provides  that  minors 
may  redeem  lands  sold  for  taxes  at  any 
time  before  they  become  of  ajce,  and  one 
year  thereafter.  It  also  provides  that  the 
lands  of  Idiots  and  Insane  persons  may  be 
redeemed  at  auy  time  within  five  years 
after  the  sale  in  tbe  manner  provided  in 
the  tax  law.  In  section  127  of  the  tax  taw 
the  ordinary  period  of  redemption  Is  fixed 
at  three  years,  and  certainly.  If  there  had 
been  no  exception  to  this  general  provis- 
ion, neither  minors  nor  Insane  persons 
could  have  bad  lon^rer  time  than  three 
years  in  which  to  redeem.  The  rljcht  to 
redeem  is  purely  statutory,  and  the  legis- 
lature having  made  the  exceptlonsnamed. 
Indicates  that  no  others  were  Intended. 
For  the  same  reason  the  period  for  brloK- 
Ing  actions  to  defeat  or  avoid  a  sale  or 
conveyance  of  land  sold  for  taxes  as  pro- 
vided in  section  141  cannot  he  extended, 
nor  can  any  cases  be  excepted  from  Us 
operation  beyond  those  expressly  pro- 
vided by  the  le^^islature.  An  insane  owner 
may  brinff  an  action  to  defeat  the  tnx- 
deed  within  five  yeem  after  the  recordlns 
of  tbe  same,  and  may  redeem  or  Institute 
proceedings  to  redeem  within  five  years 
after  tbe  sale  of  land  for  taxes.  Taking 
tbe  two  provisions  togrether,  it  Is  mani- 
fest that  Insane  persons  are  not  excepted 
from  the  operation  of  section  141.  How- 
ever wise  and  politic  it  mlcht  be  to  give 
persons  laborinjjr  under  the  disability  of 
insanity  a  longer  time  In  which  to  redeem 
or  to  bcRln  an  action  for  the  recovery  of 
land  sold  for  taxes,  the  crmrts  have  no 
power  to  extend  the  time  of  limitation  be- 
yond that  fixed  by  statute.  The  lefrislu- 
ture  alone  has  this  power.  In  this  case 
tlie  Knardlan  was  appointed  prior  to  tbe 
execution  of  the  taxnleed,  and  before  the 
expiration  of  the  time  to  redeem  the  land 
or  to  brinjr  an  action  to  defeat  the  tax- 
deed  lor  irregularity.  He  neplected  to 
take  any  steps  to  redeem  or  recover  tbe 
property,  and  tbe  responsibility  for  anv 
loss  or  damage  occasioned  by  his  nej^lect 
to  protect  the  Interests  of  the  estate  rests 
npon  him. 

There  Is  a  further  contention  that  the 
deed  is  void  on  Its  fnce.and  tberi'foreCart- 
wrifchtacqulred  no  rlcht  of  possesRion  un- 
der It;  but  counsel  for  plaintiff  In  error 
T. 26r.no.  1—4 


state  that  this  position  was  not  sustained 
by  the  district  court.  The  deed  purports 
to  convey  lots  24,  2S,  30,  and  the  ttouth 
half  of  22,  on  Harrison  street.  It  recites 
that  these  lots,  naminjj  them,  were  sub- 
ject to  taxation  for  the  year  1872.  and,  the 
taxes  not  being  paid,  they  were  sold  sepa- 
rately for  several  distinct  sums.  In  the 
recitals  of  the  sale  the  description  of  each 
lot  Is  dlHtlnct  from  the  others,  but  all  are 
g^ven  together  in  the  body  of  tbe  deed, 
and  all  were  sold  to  the  same  purchaser. 
Then  follows  a  recital  that  the  purchaser 
asslKiied  the  certificate  of  sale  of  "said 
property"  to  Cartwrl^ht,  who  had  paid 
tbe  subsequent  taxes  thereon,  and  that 
"said  property "  had  not  been  redeemed. 
The  Brnnting:  clause  then  provides  that, 
fn  consideration  of  the  taxes  due  and  paid 
on  "said  land,"  the  county  clerk  Krents, 
bargains,  and  sells  to  Cartwright  "the 
real  property  last  hereinbefore  described." 
It  Is  claimed  that  the  "  property  last  here. 
inlKfore  described**  is  only  tbe  south  half 
of  lot  22,  and  that  under  the  decision  of 
Splcer  V.  Howe,  88  Kan.  465, 16  Pac.  Rep. 
825.  It  must  be  held  held  that  thedeed  was 
ineffectual  to  convey  lots  28  and  30,  which 
are  In  controvei-sy.  We  do  not  think  the 
present  case  Is  ruled  by  the  one  cited.  In 
that  case  there  was  in  tbegrantlnsclausea 
slnfcle  and  independent  tract  of  land, 
which  was  specifically  described  wholly 
apart  from  any  other  description,  and  it 
was  held  that  the  property  "  last  hereinbe- 
fore described  "  referred  alone  to  that  de- 
scription. In  the  present  case  all  ftmr  of 
the  lots  are  described  together,  and  In 
tbe  subsequent  recitals  of  tlie  deed  alt  four 
lots  are  referred  to  as  "said  property**  and 
"said  land."  As  they  wereallsoldtoasln- 
eie  person,  and  as  they  stand  described 
together  in  the  dof'd.  and  a^  all  are  olter- 
wards  spoken  of  together  as  "said  prop- 
erty "in  tbe  recitals  relating  to  assign- 
ment and  redemption,  we  think  the  phrase 
in  the  granting  clause,  "the  real  property 
last  hereinbefore  described, "  fairly  Includes 
all  of  them,  and  that  the  deed  effectually 
conveys  all.  It  follows  from  these  consid- 
erations that  the  plaintlfl  In  error  was  en- 
titled to  Judgment  upon  the  findings,  and 
therefore  the  judgment  of  the  district 
court  will  he  reversed,  and  cause  remand- 
ed, with  direction  to  give  judgment  in  fa- 
vor of  plaintiff  In  error.  All  the  justices 
concurring. 

(4S  Kan.  520) 

MiBsncni  Pac.  Ry.  Co.  v.  Baxteu. 
{Supreme  Court  of  Kansas.  March  7,  1891.) 

RAIUtOAD  COMPAXIBB— KlLLIKU  STOCK  —  FEITCBS. 

1.  Whenever  tt  la  shown  that  a  railroad  has 
not  been  fenced,  and  tbat  an  animal  has  passed 
upon  the  track  and  been  killed  or  injured,  a 
prima  facie  casv  has  been  made  out  againat  tbe 
company.  Railway  Co.  v.  Bradshaw,  83  Kan. 
633,  B  Pac.  Rep.  fll7,  cited  and  followed. 

The  laws  of  this  state  impose  an  obligation 
upon  railroad  companies  to  fence  their  tracks 
against  all  animals  against  which  a  good  and 
lawful  fence  would  be  a  proteotioa. 

8.  Tae  fence  law  makes  a  diitiuction  as  to 
uiimals  and  lawful  fences.  Where  hogs  are  per- 
mitted to  run  at  large,  a  oertaln  fence  Is  a  law- 
ful one ;  where  they  are  not  allowed  to  run  at 
large,  another  standard  is  adopted. 
(Syllabua  by  Simpson,  C.) 
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CofiimlMloneni*  (IkIbIod.  Error  rroin 
diKtrlct  cuart,  Dickinson  county;  M.  B. 

NirnoLHON.  Judge. 

Wnegenur,  Martin  &  Orr  and  Stam- 
baugb,  Hurd  «fr  Dewey,  tor  plnintifl  In  er- 
ror, Joha  H,  Muhan,  for  defendant  in  er- 
ror. 

SiMPSo.v,  C.  Baxter  commenced  this  ac- 
tion before  a  Justice  of  the  peace  In  Dickin- 
son county  to  roc<»verfrom  the  railway 
company  for  klllinu;  and  injuring  certain 
sheep  belonglne  to  him.  Tlie  case  was 
tried  befure  the  justice,  and  then  ap- 
pealed to  the  diKtrlct  court.  A  trial  wan 
had  before  a  Jury  at  the  October  terra, 
1SS7,  and  a  verdict  and  Judgment  ren- 
dered In  favor  of  the  defendant  In  error 
for  fOO  damnges,  and  $.'(3  attorney  rees. 
At  the  trial  in  the  dietrict  court  it  wns 
Hbown  that  Baxter  kept  about  3:J0  sheep 
in  a  large  pasture,  tlirough  which  the 
track  of  the  defendant's  road  was  lo- 
cated. This  pasture  was  In  one  Inclouure, 
und  fenced  with  a  barb^wlre  fence,  sheep- 
tight.  The  fence  consisted  of  Ave  wires 
stretched  tightly  from  post  to  post,  the 
posts  being  two  rods  apart.  The  top 
wtre  Is  about  tour  feet  from  the  ground. 
Tliere  is  a  space  of  fifteen  inches  between 
the  first  and  second  wires,  a  space  of  ten 
Inches  between  the  second  and  third  wires, 
and  a  space  of  abont  nine  inches  between 
the  third  and  fourth  wires,  and  a  space  of 
from  five  to  seven  inches  between  the 
fourth  and  fifth  wires;  the  latter  wire  be- 
ing abont  four  inches  from  the  ground. 
The  railroad  track  running  througli  the 
pasture  was  not  fenced.  On  the  10th  day 
of  April,  1887, 12  sheep  were  killed  and  17 
Injured  by  the  engine  and  cars  of  the  rail- 
road company.  These  wereall  killed  orln- 
Jured  in  the  pasture.  The  negligence  of  the 
railroad  company  consisted  of  the  fact 
thattheyhad  neglected  to  fence  their  track. 
When  the  plaintiff  below  rested  his  case, 
the  attorneys  for  the  railroad  company 
demurred  to  his  evidence,  and  the  over- 
ruling of  this  demurrer  1b  their  first  as- 
sign meat  of  error. 

The  theory  of  the  demurrer  was  that. 
If  the  railroad  company  bad  Inclosed  their 
track  with  a  fence  composed  of  posts  and 
three  wires,  it  would  not  have  prevented 
the  sheep  from  going  onto  the  railroad 
track.  All  the  la  w  reriuires  of  a  railroad 
company,  to  escape  the  charge  of  negli- 
gence. Is  the  constructioa  of  a  lawful  fence. 
If  such  a  fence,  as  a  matter  of  Tact,  would 
not  i)revent  the  sheep  from  getting  on  the 
railroad  track,  yet  the  compliance  of  tiie 
company  with  the  statutory  retpiirenient 
would  relieve  it  from  all  (iamages.  The 
law  declares  the  material,  height,  and  con- 
struction of  a  lawful  fence.  I  tH  function  is 
to  secure  the  growing  crops,  the  grass, 
and  the  live-stock  of  the  land-owner  from 
Injury  and  damage.  As  a  matter  of  legal 
presumption,  a  lawful  fence  is  amply  auffi- 
eient  to  protect  tlie  track  from  the  inva- 
sion of  live-stock  and  trespusHlng  animals. 
Tlio  defendant  in  error,  on  cniss-esamlna- 
tion,  virtually  admitted  that  a  fence 
whose  lower  wire  was  two  feet  from  the 
grounil  would  not  he  a  protection  to  all 
the  sheep;  that  some  could  pass  under 
th(>  lower  wire  of  such  a  fence.  The  rail- 


road stock  law  of  1874  Imposes  an  obliga- 
tion upon  railroad  companies  to  fence 
thpir  tracks  against  all  animals  against 
which  a  good  and  lawful  fence  would  be 
a  protection.  Railway  Co.  v.  Roads,  33 
Kan.  fi40,  7  Pac.  Rep.  213;  Railway  Co.  v. 
Bradshaw.  33  Kan.  53;^,  8  Pac.  Rep.  917 
Whenever  It  Is  shown  that  a  railroad  has 
not  been  fenced,  and  that  an  animal  has 
passed  upon  the  track  and  been  killed,  a 
prima  facte  casefaasbeen  made  out  against 
the  railroad  company.  Railway  Co.  v. 
Bradshaw,  33  Kan.  53:3,  6  Pac.  Rep.  917. 
How  legal  fences  are  to  be  constructed  is 
plainly  set  forth  In  chapter  40,  Gen.  St. 
18Sy.  The  contention  in  favor  of  the  de- 
murrer to  the  evidence  in  this  case  assumed 
that  a  post  and  wire  fence  such  as  Is  de- 
scribed In  paragraph  3063  of  the  General 
Statutes  Is  the  fence  that  a  railroad  com- 
pany Is  obligated  to  build ;  whereas  the 
law  requires  such  a  fence  as  will  keep  all 
animals  off  of  the  track.  There  was  no 
showing  as  to  whether  hogs  were  permit- 
ted to  run  at  large  In  the  township  in 
which  the  pasture  was  situated;  and  we 
think  It  was  incumbent  upon  the  railroad 
company  to  show  affirmatively  what 
would  have  been  a  legal  fence  In  that 
township,  and  that  such  a  fence,  If  built, 
would  not  have  kept  the  sheepaway  from 
tho  track,  in  order  to  escape  liability. 
There  was  no  error  in  overruling  the  de- 
murrer to  the  evidence. 

Exceptions  were  taken  to  certain  in- 
structions given  by  the  court,  but  the 
brief  only  criticises  the  seventh.  It  saya: 
"It  is  not  n  question  of  negligence.  The 
question  is,  did  they  have  their  railway 
fenced?  If  they  did  not.  and  If  they  killed 
this  man's  sheep  on  his  premises,  and 
failed  and  neglected  to  fence  their  right  of 
way  as  It  ran  through  his  pasture,  then 
they  are  liable  to  pay  him  the  full  value  of 
the  animals  killed  or  Injured.''  It  being 
incumbent  upon  the  railroad  company  to 
show  a  lawful  fence,  or.  If  they  had  a 
lawful  fence,  it  would  not  have  kept  the 
sheep  oft  the  track,  and  no  such  showing 
harlagbeen  made,  the  Instruction  Is  not 
error.  We  recommend  anaOirmanceof  the 
judgment. 

PisR  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


(45  Kan.  ei7> 

Missouri  Pac.  Ry.  Co.  v.  Rickettb. 

{Supreme  Court  of  Kansas.   March  7,  1891.) 

Railboui  Companies  — Killing  Stock— Dbfect- 
iVB  Cattle-Gdahds. 

1.  It  is  tbe  duty  of  a  railroad  company  oper- 
ating a  railroad  to  see  that  the  proper  cattle- 
^ards  exist  wherever  the  track  of  the  operated 
railroad  enters  or  leares  inclosed  or  ienced  land, 
whether  such  railroad  company  ovras  or  is  oper- 
ating the  railroad  under  a  lease. 

2.  In  an  action  for  damages,  caused  by  the 
neglect  of  a  railroad  company,  operating  a  rail- 
road that  it  owns  or  leases,  to  keep  the  cattle- 
guards  in  repair  at  the  place  the  irack  enters  and 
loaves  the  inclosod  or  fenced  land  of  the  com- 
plaining party,  that  party  has  the  right  to  in- 
clude in  his  claim  for  damages  the  value  of  his 
servloes,  and  that  of  his  chlldreo,  in  driving  out 
and  herding  stock  to  prevent  further  and  addi- 
Uonal  damages. 

{SyUabva  by  Simpson,  (7.) 
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CommlMloiim*  dedrion.  Error  from 
district  eoart,  Andemun  conntf ;  A.  W. 

Brsbov,  Ja<lKe. 

W.  A.  JobosoD,  for  plaintiff  in  error. 
Kirk,  Sebooaorer  Jt  lio  wman,  ior  defend- 
ant In  error, 

SiMPaoN.C.  Tbe  defendant  In  errorconi> 
meneed  three  several  BoitB  before  a  justice 
of  the  peace  of  Oarnett,  Anderson  conntr, 
Kan.,  and  Jndgrments  were  taken,  and  the 
cases  appealed  to  the  district  court,  where 
the  cases  were  conHulldated,  and  tried  as 
one  case.  The  several  salts  were  for  dam- 
ages alleKed  to  have  been  sustained  by  d»* 
leudant  in  error  for  failure  to  put  in  and 
maintain  cattle-ghards  on  the  line  of  road 
ranniuK  through  defeudaut's  premises, 
which  were  particularly  deecrlbed  In  the 
bills  of  particulars.  It  Is  alleged  In  the 
several  bills  ol  particulars  that  the  Mis- 
souri Pacific  Railway  Company  owned, 
operated,  and  controlled  the  railway  run- 
nlnjr  tfarouKh  the  premlsea  of  Flora  R. 
Blcketts.  The  Missouri  Padflo  Railway 
Company  denied  that  It  owned  or  con- 
trolled a  line  of  railway  rnnnlnsr  through 
the  premises  of  Mrs.  Rk-ketts.  and  says 
that  It  Is  not  liable  for  a  failure  to  con- 
stroct  cattle-guards  on  said  railway.  The 
case  was  tried  b^ore  the  court  and  Jury. 
The  Jury  retomed  answers  to  special  in- 
tprrugatoriee  as  follows:  "(1)  What  was 
the  ralun  of  theserrlces  of  Flora  R.  Blck- 
etts per  day  for  what  she  did  abuut  herd- 
Infc  the  cattle  out  of  her  crops?  Answer. 
$.50  per  day.  (^)  How  many  days  did 
Fiura  R.Rickette  spend  In  and  about  herd- 
ing her  crops?  A  125  days.  (3)  Did  Flora 
K.  Ricketts  devote  all  of  her  time  to  tho 
keeping  the  cattle  out  of  her  crops?  A. 
No.  (4)  What  do  you  allow  Flora  R. 
Rlckette,  If  anything,  per  day  for  herding 
the  cattle  out  of  her  crops?  A.  $1.00  per 
day.  (5)  What  amount  do  you  allow 
plaintiff  for  her  children  In  searching  her 
cnips  to  keep  cattle  out  of  the  crops?  A. 
$.50  per  day.  (6)  What  amount  do  you 
allow  plaintiff  for  the  destruction  of  the 
oats  crop?  A.  $5.83U.  (7)  What  amount 
do  you  allow  plaintiff  for  loss  of  com? 
A.  9\0M%.  (8)  Did  the  plaintiff  keep  the 
cattle  out  of  her  crops  from  the  1st  day  of 
April,  1887,  to  tlie  let  day  of  Aogust.  1887? 
A.  No.  (9)  Who  owns  the  railroad  which 
runs  through  the  Innd  on  which  plaintiff's 
crops  were  Injured?  A.  MlHMOuri  Pacific 
Railway  Company.  (10)  Did  the  plaintiff 
derote  all  her  time  to  watching  and  herd- 
ing the  cattle  out  of  her  crops  from  April, 
1.1887, to  Augusts,  1887?  A.  No.  (11)  Did 
plaintiff  attend  to  her  usual  household  du- 
ties during  all  the  time  from  April  1,  1887. 
to  August  S.  1887.  and  watch  the  aeld 
from  hfr  house,  and,  when  the  cattle 
came  to  the  field,  send  her  children  to 
drive  the  cattle  away?  A.  No.  (121  Did 
the  plaintiff  have  any  person  herd  or 
watch  her  crops  from  April  1,  1887,  to  Au- 
gust 8,  1W7,  except  her  children,  one  of 
abont  12  years  of  age,  and  one  of  the 
age  of  about »  years?  A.  No.  (13)  What 
amount  do  you  allow  In  the  aggregate 
for  damai^es  to  crops  by  cattle  In  this 
action?  A.  $14.00.  (14)  What  amountdu 
you  allow  to  plaintiff  In  this  action  In 
rfae  aggregata.  In  addition  to  the  amount 


allowed  as  damages  to  the  crops?  A. 
$125,00."  A  Judgment  was  rendered  In 
favor  of  Mrs.  Ricketts  for  $189. 

1.  After  the  plaintiff  below  had  intro- 
duced all  her  evidence,  and  rested  her  case, 
the  railway  company  filed  a  demurrer  to 
her  evidence,  lor  the  reason  that  the  evi- 
dence on  bebalt  of  the  plaintiff  did  not 
prove  a  cause  of  action  In  her  favor,  which 
demurrer  was  overruled  by  the  court,  and 
defendant  excepted  to  the  judgment  of 
the  court  In  overruling  said  demurrer. 
This  1b  the  first  error  com  plained  of.  Rob- 
ert Wing,  the  station  ugont  of  the  Mis- 
souri Pacific  Railway  Company  at  Oar- 
nett, was  called  as  a  witness,  and,  after 
testifying  to  his  agency,  stated  that  on 
the  let  day  of  April.  1887,  the  Missouri  Pa- 
cific Railway  Company  was  operating  the 
Kansas,  Nebraska  &  Dakota  line  through 
Anderson  county,  and  had  been  since 
about  the  1st  day  of  March;  that  they 
ran  trains,  collected  fares  and  charges, 
and  had  full  control.  In  view  of  this 
showing,  we  think  the  trial  conrt  ruled 

Froperly  on  the  demurrer  to  the  evidence. 
Q  the  case  of  Railway  Co.  v.  Morrow,  32 
Kan.  217,  4  Pac.  Rep.  87.  it  Is  said:  "It  Is 
always  the  duty  of  a  railroad  company 
operating  a  railroad  to  see  that  pn^per 
cattle-guards  exist  wherever  Its  railroad 
enters  and  leavee  improved  or  fenced  land, 
whether  such  railway  company  owns  the 
railroad,  or  Is  simply  operating  It  nnder 
a  lease. " 

2.  It  may  be  that  there  is  not  sufficient 
evidence  to  Justify  the  Jury  to  sny.  In  an- 
swer to  the  ninth  special  Interrogatory, 
that  the  Missouri  Pacific  Railway  Com- 
pany owned  the  line  that  runs  through 
the  land  of  Flora  Rlcketts,  but,  as  there 
was  proof  that  it  was  being  operated  by 
that  company,  its  ownership  Is  Immate- 
rial. 

3.  It  is  claimed  that  the  amount  of  re- 
covery Is  too  large;  that.  If  the  plaintiff 
below  undertook  to  protect  her  crops  at 
the  expense  of  the  railroad  company,  she 
should  not  be  allowed  for  Injury  to  the 
crops.  This  objection  is  covered  by  the 
cases  of  Railway  Co.  v.  Sharp, 27  Kan.  134, 
and  Same  v.  Ritz,  3.S  Kan.  408.  6  Pac.  Rep. 
533,  that  hold  subatHutlally  that,  for  dam- 
ages resulting  by  the  omls«lon  of  the  rail- 
road company  to  perform  a  plain  ^uty 
under  the  statute,  the  injured  party  has 
the  right  to  Include  In  his  claim  for  dam- 
ages the  value  of  his  services  in  drivlnir 
out  and  herding  stock  to  prevent  fnrther 
and  additional  damages.  The  caBes  cited 
are  sufllclent  In  all  respects  to  sustain  the 
rulings  and  Judgment  uf  the  trial  court. 
It  Is  recommended  that  the  Judgment  be 
affirmed. 

Per  Curiam.  It  Is  so  ordered;  all  the 
Justices  concurring. 


(44  Kan.  7S4) 

Doty  r.  Bashett. 
{Supreme  Couirt  of  Kanaaa.   March  7,  1891.) 
Collection  ov  Taxbb — Fcblic  LA;n>s. 
Chapter  39,  Bess,  Latra  IS77,  relating  to  the 
oollection  of  delinquent  taxes  on  real  estate  bid  oS 
by  counties  and  cities  at  tax-sales,  is  to  be  under- 
stood as  referrinff  to  real  estate wbere  "taxes  are 
due  and  unpaid, "  aod  not  SB  iacLudiag  ml  es- 


Digitized  by  Google 


52 


FAaFIC  BEPOETEE,  Vol.  26. 


(Kan. 


tate  belonging  to  the  United  States,  and  there- 
fore not  liable  to  taxation.   Substltnted  for  84 
Pao.  Rep.  944. 
(Syllabus  by  the  Court) 

On  rehearinff.  For  former  opinion,  see 
24  Pac.  liep.  &44. 

Pbr  Curiam.   Tlie  land  In  controveray 

was  located  Ity  A.  P.  Hamilton  witb  a 
land-warrant  an  Juiif  6, 1871,  and  waa  ap- 
proved AnguRt  20.  It  waa  aBftessed 
for  taxes  in  the  spring  ol  1871,  before  tbe 
location  of  the  land-warrant,  and  while  It 
was  government  land.  It  was  sold  to  the 
county  in  May.  1872,  for  f4.84  for  the  tax 
wrongfully  asBeased  affalnst  it  In  1871. 
The  land  haa  always  been  vacant.  The 
taxes  for  the  year  1872,  and  each  year 
since,  have  been  paid  by  Oren  Doty  or  his 
grantorH.  In  October,  1877,  an  action 
was  begun  In  the  district  court  of  Green- 
wood county  to  subject  a  large  number  ol 
plecea  of  land  to  the  payment  of  taxea,  un- 
der the  proTlslons  of  chapter  89  of  tbe 
Laws  of  1877.  Thla  land  was  attempted 
to  be  described  In  an  exhibit  filed  with  the 
petition,  hut  it  is  doubtful  whether  It  was 
ever  attached  as  an  exhibit.  A  Judgment 
was  rendered  for  tbe  alleged  tax  ol  1871 
and  penalties, amounting  to¥l9.  Theland 
waH  appraised  at  $200.  It  was  aubse- 
quently  sold  and  bid  In  by  the  county 
wltb  much  other  laud,  and  retained  by 
the  county  until  after  tbe  repeal  of  said 
cliaptor  39.  Ontbefitb  of  January,  1880, 
tbe  hoard  of  county  conimlssioners  sold 
about  14,000  acres  of  land,  including  this 
piece,  at  private  sale,  to  Ira  P.  Nye.  J.  M. 
Seldle,  H.  C.  Itlzer,  and  C.  A.  Wakefield, 
ftir  $1,000,  and  conveyed  the  same  by  a 
qultrlaim  deed.  Albert  Bassett  claims  ti- 
tle by  a  qnltclatm  deed  from  Nye  and  Sel- 
die,  executed  March  10,  1882.  He  paid 
about  six  Cents  per  acre.  Oren  Doty  and 
his  grantors,  having  all  been  non-resi- 
dents of  Greenwood  county,  had  no  actu- 
al knowledge  of  the  existence  of  the  claim 
of  title  uf  Bussett.or  tbe  facta  upon  whicb 
tbe  same  Is  based,  until  a  few  months  be- 
fore tbe  bringing  of  this  action,  when.  In 
attempting  to  sell,  an  abstract  of  title  re- 
vealed the  same.  On  the  7th  ofSeptember, 
1887,  Doty  obthincd  a  decree  quieting  ti- 
tle against  Greenwood  county.  This  is  iin 
action  to  (fulet  his  title  as  against  tbe  pre- 
tended claim  or  title  of  Albert  Bassett. 
Tbe  collection  of  taxes  Is  a  proceeding  la 
rem.  There  Is  no  Inherent  vice  In  collect- 
ing taxes  by  Judicial  proceedings  In  the 
courts,  II  the  property  or  real  estate  is 
taxable,  and  there  are  taxes  to  collect,  A 
tax,  when  duly  levied,  bfcomes  a  lien  up- 
on the  land,  which  may  be  enforced  In  sucb 
manner  as  the  legislature  may  prescribe. 
Pritchard  v.  Madren,  21  Kan.  48fi.  But  in 
this  case  no  tax  waa  duly  levied.  The 
real  estate  wau  government  or  public 
land,  and  not  subject  to  assesHuient  or 
taxation  on  the  1st  of  March.  1S71.  The 
iHt  of  March  is  the  time  at  which  tbe  tax- 
ability of  i)roperty  is  determined.  This 
Is  true,  as  a  general  rule,  of  both  personal 
and  real  property.  Gen.  St.  p.  1023.  §  8 ; 
Id.  p.  1024,  %  11;  Id.  p.  1027,  5  1»:  Id.  p. 
1029,  §§  2&,  27;  Id.  p.  1W12,  g  85.  Tbe  last 
section  provides  that  "lands  entered  on 
or  before  the  Ist  day  ol  March  in  each 


year  shall  be  subject  to  taxation  for  that 
year."  Long  v.  Gulp,  14  Kan.  412.  As 
the  land  was  not  taxable  In  the  spring  of 
1871,  and  as  the  land  had  not  been  sold  or 
bid  In  by  tbe  county  for  any  delinquent 
taxes,  chapter  39,  Sena.  Laws  1877,  hud  no 
application,  and  tbe  district  court  no  ju- 
risdiction to  condemn  or  sell  the  land. 
Said  chapter  39  has  application  only  "tor 
any  taxes  due  and  unpaid."  Where  land 
Is  not  taxable,  there  are  no  "taxes  due 
and  unpaid."  Railway  Co.  v.  Culp,  9 
Kan.  88,  {see  note  containing  the  opinion 
of  Mr.  Justice  Millrr,  of  the  United  States 
supreme  court;)  Taylor  v.  Miles,  5  Kan. 
4^.  As  the  allefted  tax  of  1871  waa  not 
merely  voidable,  bnt  absolntely  void  from 
the  beginning,  for  tbe  reaponthat  theland 
In  question  was  not  subject  to  taxation 
for  that  year,  neltiier  the  legislature  nor 
the  court  had  any  control  over  tbe  land 
to  levy  or  collect  taxes  thereon  for  1871. 
In  Taylor  v.  Miles,  supra.  It  was  said, 
among  other  things,  by  Mr.  Justice  Vai^bn- 
TiNE,  that  "when  a  party  may  know  that 
his  land  is  subject  to  taxation,  (and  in 
such  a  case  the  taw  conclusively  presumes 
that  he  does  know  it,]  he  is  presumed  to 
take  notice  of  all  tbe  steps  taken  with  ref- 
erence to  the  assessment,  levy,  and  collec- 
tion of  taxes  thereon;  the  sale,  tbe  deed, 
and  the  record  thereof;  and  all  other  pro- 
ceedings connected  therewith;  and.  If  any 
mere  irregularities  occur  In  the  proceed- 
ings, be  Is  presumed  to  have  waived  tbe 
name,  unless  he  commences  his  action 
within  the  prescribed  time.  But  no  such 
presumption  can  arise  in  favor  of  a  void 
tax-deed,  founded  upon  a  void  tax,  which 
the  state  has  no  authority  to  Impose. 
*  *  *  The  legislature  cannot  say  that  a 
man  shall  do  a  thing  that  they  hare  no 
right  to  compel  him  to  do,  and  then  say, 
if  be  does  not  do  it,  he  shall  forfeit  his  es- 
tate. The  legislature  may  properly  com- 
pel a  man  to  watch  the  offices  of  the  coun- 
ty treasurer,  the  county  clerk, and  tbe  reg- 
ister of  deeds,  to  see  that  no  tax-Cltle  shall 
accrue  upon  bis  land.  If  it  Is  subject  to 
taxation,— to  see  that  no  valid  tax-Ucn 
shall  ripen  thereon  by  lapse  of  ttmelntoan 
absolute  estate;  but  they  have  no  authori- 
ty to  compel  men  to  watch  to  see  that  no 
tax-title  shall  accrue  upon  land  not  sub- 
ject to  taxation.  The  defendant  bad  no 
right  to  suppose  bis  land  would  be  ta.xed 
for  the  year  1858.  On  the  contrary,  he 
bad  a  right  to  believe  it  would  not  be 
taxed  for  that  year,  as  It  was  not  subject 
to  ta-xation."  The  motion  for  a  rehear- 
ing will  be  overruled,  and  tbe  judgment  of 
the  district  court  will  be  reversed,  solely 
upon  the  ground,  however,  that  the  land 
could  not  be  assessed  for  tases  in  tbe 
spring  of  1871,  as  It  was  not  subject  to 
taxation ;  and  therefore  that  said  chap- 
ter 39  did  not  apply,  because  that  act  re- 
lates to  the  collection  of  delinquent  taxes 
on  real  estate.  Here  there  was  no  delin- 
quent tax.  The  district  court  therefore 
had  no  jurisdiction.  See,  also.  People  v. 
Doe,  3G  Cal.  220.  The  syllabus  and  opin- 
ion originally  filed  in  this  case  are  hereby 
reconsidered.  The  questions  referred  to  In 
the  syllabus  and  former  opinion  are  not 
passed  upon,  and  this  opinion  will  be  sub- 
stl  luted  for  the  opinion  handed  down  from 
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tbe  commlRslon.  Am  before  stated,  tbe 
Jadsmentof  tbe  dletrlet  court  will  be  r»> 
Tened.  and  tbe  motion  for  a  rebearlnff 
OTamiled. 

Calahan  t.  Ward. 
{Supaeme  Court  t^f  Kansa*.  Hafoh  7, 1801.) 

DbMCRRBR  to  ETIDIirCT— QDBBTIOjr  TOU.  JUBT. 

1.  It  iB  flTTOr  for  s  trill  coort  to  anatain  s  de- 
■mrrer  to  the  eridenoe  of  the  plalotlfl,  and  ren- 
der a  Judgment  againat  him  for  eoats,  when  there 
is  any  proper  erlaence  offered  in  rapport  of  all 
the  materiai  qoestloiu  Inrolved  ia  t&e  imam  of 
thecaas. 

tf.  miether  the  goods  were  aold  npon  the 
credit  of  Honote  or  Ward  la  this  case  was,  un- 
der all  the  evidence  offered,  a  qoeatloa  of  fact  tor 
the  Jury. 
{SyllabuM  bv  Strang,  C.) 

CommlssIoDera*  decision.  Error  from 
district  court,  Atcfalsoa  coonty;  W.  D. 

GlLBEBT.  JudKS. 

J.  T.  AUeoawortb,  for  plalntW  In  error. 

BTttANO,  C:  Action  on  acconnt,  com- 
uiraoed  birfore  a  Justice  (rf  the  peace  of  AU 
ehlson  county,  where  the  plalntUf  obtained 
a)u<leoicnt  tor  $50.  Defendant  appealed 
to  the  district  court,  where  the  case  came 
on  for  trial  November  12, 1888.  before  the 
court  and  Jury.  After  the  plalntlfl  had  In- 
troduced bis  evldenre,  and  rested,  the  de- 
fendant demurred  thereto,  and  thecoart 
■ttstolned  tbe  demurrer.  A  motion  for  a 
nenr  trial  was  filed  and  overruled,  and  the 
plaintiff  asks  this  court  to  reverse  the  ac- 
tion of  the  district  court  on  said  demur- 
rer, aud  send  the  case  back  to  be  tried  by 
a  Jury.  We  think  the  court  below  should 
hare  submitted  tbe  case  of  the  plaintiff  to 
the  Jury.  Tb<ne  certainly  was  some  evi- 
dence to  support  bis  contention.  The  evi- 
dence, as  it  now  stands,  makes  a  prima 
JSic/ecaseafiralnst  thedefendant.  It  shows 
that  one  J.  F.  Mounts  desired  to  purchase 
of  the  plaintiff,  a  merchant  In  the  city  of 
Atchison,  some  groceries,  on  credit.  That 
the  plaintiff,  by  his  chief  clerk,  refused  to 
•ell  Mounts  any  more  gruods  on  credit,  he 
already  belns  Indebted  to  the  plaintiff  for 
goods  before  purchased  of  him.  Mornts 
tlien  called  tbe  defendant,  for  whom  he 
(Mounts)  was  at  the  time  working,  to  the 
rear  of  the  store  room,  and  asked  him  if 
Iw  would  become  responsible  for  some 
groceries  for  him.  Defendant  said  he 
would.  Mr.  Tooby,  plaintiff's  clerk,  asked 
Ur.  Ward,  the  defendant,  how  much  in 
KTocerles  he  should  let  Mounts  have,  and 
Ward  said,  "What  he  wunta."  Toohy 
then  asked  Ward  "If  he  should  let  Mounts 
have  9100  worth,"  and  Ward  replleil  that 
"he  did  not  think  Mounts  would  need  ho 
much."  Mounts  also  said  **he  did  not 
think  he  would  want  f  100  worth."  Toohy 
then  asked  Ward  "if  he  should  let  Mounts 
have  $50  worth,**  and  Ward  said,  "  Yes, 
but  he  wanted  some  time  on  It,  until  the 
money  would  be  comlus  to  Mounts  from 
him.  Toohy  asked  him  "how  lonf^  a 
time  he  wanted ; "  and  he  said,  **  90  days.  * 
Thia  evidence  waa  corroborated  and  sup- 
plemented by  other  witnesses.  The  ae- 
coant  for  the  £;ood8  sold  pursuant  to  the 
arrangremfflit  made,  as  above  described, 
waa  kept  with  Mounts;  that  la,  tbe  gooda 


sold  blm  were  charged  to  him.  Instead  of 
being  ebarged  to  Ward,  and  tliedelwdani 
claims  that  he  la  thus  let  out.  Tbe  plain- 
tiff offered  evidence  to  explain  why  the 
goods  were  charf^red  to  Mounts  Instead  of 
to  Ward.  We  think  the  whole  matter 
should  have  been  submitted  to  the  Jury, 
for  them  to  say  whether  the  goods  were 
sold  to  Mounts  on  his  own  credit,  or  on 
tbe  credit  ot  Ward.  If  the  goods  were  aoid 
to  Mounts  on  the  credit  of  Ward,  then  tbe 
undertaking  of  Ward  was  an  original  one, 
and  he  would  be  liable,  under  the  drnum- 
Btancea  set  forth  In  the  evidence  of  plain- 
tiff. Burkhalter  v.  Farmer,  6  Kan.  477. 
The  evidence  shows  that  the  plaintiff  had 
before  sold  some  goods  to  Mounts,  for 
which  he  bad  taken  Mounts*  notafor  (38.18. 
After  the  arrangement  was  made  with 
Mounts  and  Ward  to  sell  Mounts  goods 
on  Ward's  credit,  plaintiff  surrendered  to 
Mounts  his  note,  and  charged  the  amount 
thereof  up  to  the  new  account,  so  as  to 
secure  tbe  payment  of  said  aom  tbrongh 
Ward.  Tbla  plaintiff  could  not  do.  Ward 
in  no  way  became  liable  for  goods  sold  by 
tbe  plaintiff  to  Mounts  before  the  arrange* 
meot  of  February  27, 18H8,  was  made  with 
Ward.  This  Item  should  be  dropped  from 
plalntltTs  claim,  on  a  new  trial.  It  Is  rec* 
ommended  that  tbe  Judgment  of  the  dis- 
trict court  be  reversed,  and  cause  remand* 
ed  for  a  new  trial. 

PkrGdriau.  It  la  ao  ordwed;  all  tba 
Justices  concurring. 


'    ■■  (46  Km.  52») 

KxuPBB  T.  Gahpbbll,  Hayor,  et  al. 
(Supreme  Court  of  Karuat.  Uarch  7, 1801.) 

noiFOEiBT  LrfiTNonoir— DnaoLDticni— Cnixas 
or  Stbest  Orai>b. 
1.  Where  a  temporary  injunction  Is  granted 
without  notice  by  a  probate  judge,  Id  the  absence 
of  the  district  Judge,  tbe  defeDdant,  at  any  time 
before  the  trial,  may  apply,  npon  notioe,  to  the 
dlBtrtct  Judge  to  vacate  the  samo;  and  where  the 
notice  of  tbe  motion  to  dissolve  or  vacate  states 
that  the  motion  will  be  heard  upon  the  petition 
and  afildarits,  and  tbe  eowct,  upon  the  bearing 
of  the  motion,  vacates  the  temporary  injunction 
upon  the  ground  that  the  peUtion  does  not  state 
facte  suf&cient  to  constitute  a  oaiua  of  aotlOD, 
the  notice  Is  snfflolently  specific. 

9.  Methodist  Churoh  v.  City  of  Wyandotte, 
SI  Kan.  7-J1,  8  Fau.  Rep.  S27,  followed. 

(SulUibm  bv  the  Cowl) 

Error  from  district  court.  Brown  coun- 
ty ;  R.  C.  Basbrtt,  Judge. 

On  the  7th  day  of  September.  1889,  (trace 
O.  Kemiier  commenced  her  action  against 
A.  X.  Campbell,  mayor  of  the  city  of  Hor* 
ton,  and  Jt>seph  Madeau,  street  commls- 
slouer  of  that  city.  The  petition,  omlt- 
tloK  caption,  was  as  follows:  "Comes 
now  tbe  above-named  plaintiff,  and  com- 
plains of  the  said  defendants,  and  for 
cause  of  action  alleges  that  the  city  of 
Horton  is  a  municipal  corporation,  duly 
organized  and  existing  nnder  tbe  laws  of 
the  state  of  Kansas  as  a  city  of  tbe  second 
class,  lu  Brown  county,  Kansas,  and  has 
been  auch  corporation  for  more  than  two 
years  last  past;  that  said  defendant  A. 
X.  Campbell  is  the  duly  elected,  qualified, 
and  acting  mayor  of  said  the  city  of  Hor- 
ton, and  baa  been  lor  more  than  four 
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months  last  paat;  that  said  defendant 
Joseph  Madenu  is  the  duly  appointed, 
qnalined,  and  acting  street  comniiBsloner 
of  paid  city  of  Hortnn,  and  baa  been  for 
more  than  four  montlis  laat  past.  Plain- 
tiff further  all^^  that  she  Is  the  owner 
In  fee*8iniple  of  the  following  deecribeii 
real  estate,  situate  in  Brown  county, 
state  of  Kansas,  to-wlt,  lot  No.  one  (1) 
and  two  (2)  In  block  number  twenty-Hve 
(25)  In  the  orteinul  town  (now  city)  of 
Uorton;  that  said  lots  are  situate  at  the 
corner  of  Main  and  Front  streets  In  eaid 
city;  that  there  Is  situated  thereon  two 
two-story  brick  bnildin^,  w  hlch  said 
buildings  are  of  the  value  of  more  than 
thii-teen  thousand  dollars;  that  the  said 
bnlldlngs  are  situated  on  the  lot  line  of 
said  described  real  estate  along  the  said 
nameil  streets,  and  that  the  lower  or  flrat- 
floor  rooms  ol  said  buildings  are  used  and 
occupied  by  the  tenants  of  said  plaiotifr 
UB  Btore-roomB  in  which  tu  carry  on  and 
transact  mercantile  bunlness  of  variuus 
kinds;  that  the  irrade  of  said  streets 
along  and  In  front  of  said  lots,  as  It  now 
exists,  nnd  is  established  by  the  mayor 
and  city  council  of  the  city  of  Horton,  Is 
such  as  makes  the  said  buildings  and 
rooms  easy  of  ingress  and  egress,  and  fit 
fur  the  purposes  tor  which  they  were  built 
and  are  occupied;  that  said  defendant 
Joseph  Madetiu,  as  street  commlRsIoner 
of  said  the  city  of  Horton,  and  under  the 
orders  and  direction  ol  said  A.  X.  Camp- 
bell, acting  as  mayor  of  said  city,  threat- 
ens nnd  Is  about  to  excavate  and  change 
the  gradtt  of  said  streets  along  and  in 
front  of  said  described  property  by  remov- 
ing the  dirt  therefrom,  without  authority 
of  law,  and  in  such  a  manner  as  to  make 
said  buildings  hard  of  Ingress  and  egress, 
and  almost  totally  unfit  for  the  pui-pose 
for  which  they  were  built  and  are  occu- 
pied, to  the  great  Injury  and  damage  of 
said  plaintiff;  that  said  defendant  A.  X. 
Campbell,  acting  as  mayor  of  said  the 
city  of  Horton,  threatens,  and  Is  unlaw- 
fully procuring  and  surTering  the  said 
JoHeph  Madean  and  others,  to  excavate 
and  change  the  grade  of  »a\d  streets 
along  and  In  front  of  said  property  by 
removing  the  dirt  therefrom  In  such  a 
manner  as  to  make  suld  buildings  hard 
of  ingress  and  egress,  and  almost  totally 
unfit  for  the  purpose  for  which  they  were 
built  and  are  occupied,  to  the  great  Injury 
and  damage  of  said  plalntltf.  Plaintiff 
further  alleges  that,  unless  said  defend- 
ants are  enjoined  nnd  restrained  as  herein 
prayed  for,  said  plaintiff  will  be  Irrepara- 
bly Injured,  and  that  said  plaintiff  has  no 
adequate  remedy  at  law.  Wherefore 
plaintiff  prays  judgment  that  until  the 
final  hearing  of  this  cause  the  said  defend- 
ants be  enjoined  and  rewtralned  from  In 
any  manner  excavating  or  chnnging  the 
grade  nf  said  streets  along  and  In  front  of 
Paid  described  property,  and  from  pro- 
curing or  HUfferlDg  the  same  to  be  done, 
and  that  upon  the  final  hearing  such  in- 
junction be  made  perpetual,  and  that  she 
recover  lier  costs  herein,  and  For  such 
other  and  further  and  different  relief  as 
may  seem  to  thecourt  Just  and  right." 
At  the  commencement  of  the  action  the 
probate  Judge  of  Brown  county  granted 


a  temporary  Injunction  restraining  the 
defendants  from  excavating  certain  streets 
in  the  city  of  Horton.  Upon  the  prsncipe 
of  plaintiff,  a  snmmona  was  Issued,  In- 
dorsedInjunction  granted."  This  was 
personally  served  upon  each  of  the  defend- 
ants. On  the  10th  day  of  September,  1889, 
defendants  served  notice  that  an  applica- 
tion would  be  madeto  thejudge  of  the  dis- 
trict court  on  the  lltb  day  of  September. 
1889,  at  Chambers,  for  the  vacation  of  the 
temporary  injunction.  The  application, 
after  being  continued,  came  on  for  hear- 
ing on  the  lUth  day  of  September,  1889.  On 
said  notice,  plaintiff  objected  to  the  hear- 
ing of  the  application  for  the  dlssolutloa 
of  the  Injunction.  This  was  overruled. 
Defendants  thereafter  offered  In  evidence 
the  petition  In  the  case,  and  several  affi- 
davits. The  district  judge,  over  the  objec- 
tion and  exception  of  plaintiff,  dissolved 
the  temporary  Injunction  because  the  pe- 
tition did  not  state  a  cause  of  action. 
Plaintiff  excepted,  andbringsthecase  here. 

i^ao  A  Stuart,  for  plaintiff  in  error. 
Flintoft  Smith,  for  defendants  in  error. 

HoBTON,  G.  J.,  (after  at&tins:  the  facta 
as  above.)  A  temporary  Injunctlun  vas 
granted  In  this  case,  wltfaont  notice,  by 
the  probate  Judge,  in  the  absence  of  the 
district  Judge.  Upon  notice,  and  after 
hearing  of  a  motion  therefor,  the  district 
Judge  dissolved  the  temporary  Injunction. 
It  Is  contended  thatthe  notice  of  the  hear- 
ing before  the  district  Judge  was  not  spe- 
cific or  sufficient.  The  notice  stated  that 
"the  application  for  dissolatlon  would  be 
made  upon  the  petition  and  the  affldavltii 
on  which  the  Injunction  was  granted, 
nnd  such  other  affidavits  as  the  defend- 
ants mlftht  detim  proper  to  use  In  support 
thereof. "  Upon  dissolving  the  temporary 
Injunction, thedlstrlct  Judge  ruled  that  the 
petition  did  not  state  a  cause  of  antlon. 
Under  these  circumstances  the  notice  was 
sufficiently  specific.  The  notice  was 
served  on  the  10th  day  of  September.  1S89. 
and  stated  the  motion  would  be  heard  on 
the  next  day,  (September  Uth.)  bnt  upon 
the  11th, as  the  plaintiff  objected  to  taking 
up  the  motion  at  that  time,  the  hearing 
thereof  was  contlnueil  to  September  Iftth. 
Ample  time  was  thereby  given  for  the  hear- 
ing of  the  motion.  It  apT)enrs  from  the 
petition  that  the  city  of  Horton  is  a  city 
of  the  second  class,  and  cities  uf  that  claSH 
have  the  power  to  alter  the  grntie  or 
change  the  level  of  the  land  on  which  the 
streets  are  laid  out.  The  petition  treats 
the  acts  of  the  mayor  and  street  commis- 
sioner as  If  they  were  acting  for  the  city  of 
Horton.  It  is  true  that  it  alleges  that 
they  are  excavating  and  changiUK  the 
grade  of  the  streets  "without  authority 
of  law. "and  that  the  mayor  was  "unlaw- 
fully" procuring  and  suffering  the  excava- 
tion to  be  dune,  but  these  words  add  noth- 
ing to  the  petition.  Methodist  Church  v. 
City  of  Wyandotte,  31  Kan.  721,  3  Pac. 
Rep.  527.  Upon  the  authority  of  that  case, 
the  petition  does  not  state  sufficient  facts 
to  constitute  a  cause  of  action.  Again. 
**an  Injunction  /n  limine  is  not  a  matter 
of  strict  right.  It  may  sometimes  be 
properly  refused  upon  the  same  facts 
which  would  entitle  the  party  of  right  to 
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a  perpetual  InJoDctlon  on  final  bearing." 
Akin  V.  Davis,  14  Kan.  143;  Olmstead  r. 
Koester,  Id.  468.  The  order  of  the  diBtrtet 
conrt  will  be  affirmed.   All  tiw  JueUcee 

concurring. 

(45  Kan.  B25)  — — 

&rATB  T.  Elliott. 
iSuipreme  Court  of  KcmgOM.   Haroh  7,  1891.) 

Bauu  or  iKTOXioxTiHQ  LiQuoRs— Etidbnck. 
Where,  ia  a  prosecutton  uoder  the  probib- 
itixry  law  of  this  state  for  Belling  Intoucating 
liquor  for  an  tinlawfal  purpose,  the  state  electa 
to  rely  on  a  sale  made  on  the  0th  of  Ara-11,  erl- 
dOBoe  of  other  sales  on  other  days  mi^  oe  giren 
to  1^  ivry  t(jr  the  purpose  of  utowin?  that  the 
Uqaw  was  not  iweded  for  medical  purposes,  but 
was  wanted  for  use  as  a  beveraxe,  ana  that  the 
defendant  knew,  or  had  good  reastm  to  know, 
diat  the  applicant  wanted  the  liquor  tor  use  as  a 
bererage;  and  In  such  a  case  the  applicaUons  on 
which  the  sales  were  made  majr  oe  used  in  orl- 
dence  for  snoh  purposes. 

[SyUatnu  by  St^anu,  O.) 

CommlBslonerB*  decision.  Appeal  from 
district  court,  Republic  county;  F.  W. 
Stcboib,  Judsre. 

A.  D.  Wilson  and  Noble  A  SarfacB,  for 
appellant.  I/.  B.  Kellogg,  Atty.  Gen.,  and 
Jr.  F.  C7ofl8,for  the  State. 

Stranq,  C.  This  was  an  action  brought 
by  the  state  of  Kansas  af^ainst  Charles  X. 
Elliott,  charging  the  said  Elliott  with  the 
▼lulation  of  the  liquor  law  of  Kansas. 
The  Infomiation  contained  10  counts. 
The  defendant  was  acquitted  upon  all  of 
them  bnt  the  last  one.  Cpon  this  count 
he  was  convicted.  A  motion  for  a  new 
trial  was  overruled,  also  a  motion  in  ar- 
rest of  Judgment;  and  the  defendant  was 
•entenced  to  pay  a  fine  of  $100,  and  costs 
accruing  on  the  tenth  count,  and  to  nn* 
dergo  ImpriBonment  In  the  county  Jail  for 
the  period  of  30  days.  From  this  sentence 
the  defendant  appeals  to  this  court.  The 
tenth  count  of  the  Information  reads  as 
follows:  "And  I,  the  county  attorney, 
come  now  here  and  give  the  court  to  un- 
derstand and  be  Informed  that  on  the  15th 
day  of  August,  1889.  the  said  Charles  N. 
EIHott,  In  Republic  comity,  Kansas,  did 
tben  and  there  willfully  uid  unlawfully 
aril  and  barter  malt,  vinous,  fermented, 
splrttuuus,  and  other  Intoxicating  liquors 
for  other  than  medical,  mechanical,  and 
sdentiflc  purposes."  The  charge  against 
the  defendant  In  this  count  Is  the  sale  of 
Intoxicating  Hquor  for  anlawful  purposes. 
Tlie  defendant  could  not,  under  this  count, 
be  tried  for  selling  in  an  unlawful  manner 
for  a  lawful  purpose.  Nor  do  we  gather 
from  tbe  record  that  there  was  any  at- 
tempt fn  the  court  below  to  try  the  de- 
fendant for  HO  selling.  We  do  not  under- 
etend^that  the  defendant  was  tried  for  sell- 
ing without  tbe  statement  required  by 
lawtaaving  been  first  made,  nor  for  selling 
upon  a  statement  mistakenly  filled  out. 
If  the  liquor  sold  to  Emil  Kudeman  on 
April  ftth  was  for  medicine,  then  the  fact 
that  there  was  a  technical  error  in  the 
fllUugof  the  blank  application  forthellquor 
would  not  render  tbe  defendant  guilty  of 
a  Tlolation  of  the  law.  and  subject  to  pnn- 
Isbnient.  The  state  does  not  seek  to  con- 
vict her  dtlsens  ol  crime  upon  mere  teeh- 
nlcallttes  growlns  out  of  Immaterial  er^ 


rors.  In  this  case  the  attorney  general 
disclaims  any  desire  to  hold  the  defendant 
guilty  because  of  tbe  error  in  the  manner 
of  flllliig  np  the  blank  application  for  tbe 
liquors.  The  contention  of  tbe  state  Is 
that  the  defendant  was  tried  for  selling 
liquor  for  an  unlawful  purpose,— a  pur- 
pose for  which,  under  the  constitution 
and  laws  of  Kaasas,  It  cannot  be  lawfully 
sold,  no  matter  what  the  manner  of  the 
sale  may  be.  The  purpose  for  which  It 
was  sold  was  cleariy  set  oat  in  the  tenth 
count  of  the  information,  and  upon  the 
trial  the  defendant  was  convicted.  There 
was  some  evidence  to  support  the  verdict 
of  the  Jury,  and  therefore  this  court  could 
not  disturb  the  judgment  of  the  court  tie- 
low.  The  sale  complained  of  was  admit- 
ted, and  also  proved  by  the  application 
tor  the  liquor  sold.  The  only  question  Is, 
was  It  sold  for  a  lawful  purpose?  If  it 
was,  then  the  Judgment  of  the  court  below 
should  be  reversetl ;  If  It  was  sold  (or  an 
unlawful  purpose,  then  the  Judgment 
should  stand. 

Theappellant  complainsof  ttaecharaeter 
of  the  evidence  to  show  that  the  sale  was 
unlawful.  He  says  the  evidence  cnnslsted 
In  statements  that  the  law  compelled  the 
defendant  to  take  in  his  business,  and  that 
they  could  not  be  need  against  him, 
t>ecauae  he  could  not,  under  the  law,  he  re- 
quired to  criminate  himself.  There  is  no 
force  in  this  position  of  the  appellant. 
The  statements  taken  by  a  drus^st  who 
has  a  permit  to  sell  Intoxicating  liquors 
tor  lawful  purposes  are  not  his  state- 
ments, but  are  the  statements  of  the  apr 
plicant  for  the  liquor.  There  Is  nothing  in 
the  law  that  requires  a  druggist  to  sell 
even  upon  such  statemonts.  He  may  re- 
fuse to  sell  notwithstanding  tbe  state- 
ment. And  besides,  the  purpose  to  be 
snbserved  by  the  requirement  In  the  law 
which  necessitates  the  taking  and  filing 
with  the  probate  Judge  of  such  statements 
is  that  the  public  may  ascertain  wheth- 
er the  druggist,  who  has  been  given  tlie 
right  to  sell  for  legitimate  purpuaee, 
is  complying  with  the  law  or  other- 
wise. 

Appellant  also  complains  that  state- 
ments relating  to  other  sales  were  Intro- 
duced in  ertdenee  after  they  had  been 
withdrawn  by  reason  of  the  state  elect- 
ing to  rely  on  tbe  sate  made  on  the  6th 
of  April.  The  state  denies  that  such 
statements  were  reintroduced,  but  says  the 
defendant  was  simply  cross-examined  with 
reference  to  them.  We  think,  however, 
that  the  state  had  a  right  to  such  state- 
mentfl  in  evidence,  not  for  the  purpose  of 
convicting  the  defendant  of  other  sales, 
nor  for  the  purpowe  of  proving  the  sale  re- 
lied on,  but  for  the  purpose  of  showing 
— First,  that  the  defendant  had  made  otb- 
er sales  to  Rudeman  of  liquor  so  recently 
btfore  the  sale  complained  of  that  Rude- 
man  could  not  have  wanted  the  liquor, 
the  sale  of  which  was  relied  un  to  convict 
him.  for  merllcal  purposes ;  and,  second,  to 
show  that  defendant  knew  theappellant 
did  not  want  the  liquor,  the  sale  of  which 
wan  complaineQ  of,  for  medical  porposee, 
and  to  sbow  tbe  defendant's  want  ol 
good  faith  in  making  theeale.  The  ap- 
plication for  Uqnor  madebytbe  pnretaaMr, 
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no  matter  bow  regular  It  la,  does  not  con- 
stitute an  absolute  shield  to  the  druggist 
•elliDg  tbereon.  If.  from  any  sonrce.  be 
knows  the  liquor  is  sought  to  be  used  as 
a  bererage,  and  wltb  each  knowledge  he 
■ells  it.  he  is  gnllty  of  a  violation  of  the 
law,  notwithstanding  the  statement.  In 
this  ease  the  evidence  shows  that  the  da- 
■endaot  sold  Budeman  one-half  pint  of  al- 
cohol onApril  Ist, one-half  pint  April  2d,  a 
balf  pint  April  3d,  a  half  pint  April  6tb, 
one  pint  April  6th,  a  pint  April  9th,  and  a 
balf  pint  April  lUth,  and  ao  on.  Ths 
qoestlun  on  tbls  evidence  was,  did  Rnde- 
man  need  tbe  llqnor  sold  him  on  the  6tb 
for  medical  parposea,  or  did  hen  ant  it 
for  use  as  a  beverage?  and,  second,  if  he 
wanted  It  for  use  as  a  beverage,  did  tbe 
d^endant  know  that  tlie  appellant  want- 
ed the  liquor  to  be  oned  as  a  beverage? 
The  applicant  had  purchased  from  the  de- 
fendant a  pint  of  alcohol,  equivalent  to  at 
least  balf  a  gallon  of  wbiaky,  the  very 
day  before  tbe  sale  on  the6tfa.  HeaiKo 
purchased  on  the  Ist,  3d,  and  6th  of  tbe 
month  a  half  pint  each  time.  We  think 
the  Jury  had  a  right  to  this  evidence  for 
the  purposes  mentioned,  and  that  having 
beard  It,  together  wltb  tbe  other  evidence, 
had  a  right  to  say  Rodeman  did  not  need 
tbe  alcohol  purchased  on  tbe  6th  for  med- 
ical purposes,  but  wanted  It  for  a  bever- 
age; and  had  a  right  also  to  say  that  the 
defendant  knew  it  was  wanted  as  a  bev- 
erage wtaen  be  sold  It,  and  that  he  was 
therefore  guilty  of  a  violation  of  tbe  law. 
A  druggist  wbo  does  not  know  that  a 
man  does  not  need  a  pint  or  balf  pint  of 
alcohol  every  day  for  a  mere  tonic  or 
"stimulant"  sbonld  be  disqualified  to 
handle  poisons  of  any  kind. 

Tbe  appellant  complains  of  the  eleventh 
Instruction  given  by  the  court  to  the  Jury, 
and  says  that  the  court  should  have  lim- 
ited the  sale  to  the  6th  of  April,  Instead  of 
the  statutory  limit.  Where,  in  a  prosecu- 
tion for  an  alleged  violation  of  the  prohib- 
itory law,  the  state  relies  on  a  single  sale 
o(  Intoxicating  liquor,  it  may  prove  the 
sale  on  any  day  within  the  statutory  lim- 
itation. 

We  have  examined  the  third,  fifth,  and 
sixth  Instructiuns  asked  by  the  appellant, 
and  reused  by  the  court,  which  refusal  is 
complained  of,  and  do  not  think  any  er- 
ror was  committed  in  refusing  to  submit 
them  to  tbe  Jury.  We  recommend  that 
tbe  Judgment  of  tbe  district  court  be  at- 
firmed. 

Pbb Curiam.  It  Is  so  ordered;  all  the 
Justices  concurring. 


(4S  Kut.  610) 

FiHST  Nat.  Bank  of  Newton  et  al.  t.  Wm. 

B.  6RIUE8  DrT-OOOD8  Ck>. 

(Supreme  Court  cf  KansoM.  March  7, 189t) 

TAOAnoH  ow  JuDauHT— VALinATino  VfOD  June- 
nxT. 

1.  A  lodgment  irregularly  obtained  withfn  the 
meaning  of  the  third  sabdivislon  of  section  668  of 
the  Civil  Code,  or  a  void  Jadgment  witliin  the 
meaning  of  the  last  clause  of  section  676  of  the 
Civil  Code,  may  be  corrected  or  vacated  upon  a 
motion  of  a  party  affected  thereby  upon  reason- 
able notice  given  to  the  advene  party  or  to  his 
attontay  of  record  la  the  aoUoo,  (OlvU  Code,  SS 


(Kan. 

685,  609;)  and  It  Is  not  necessary  that  the  motlos 
■hODld  be  filed  at  the  same  term  at  which  the  Ir- 
regnlar  or  void  Jmlgnieat  Is  rendered,  but  It  mi^ 
be  filed  at  any  time  oftenrards  wlt2dii  three 
years  after  much  Judgment  was  rendered,  sad 
even  at  a  later  penod  of  time  If  the  JodgmoDt 
should  be  considered  as  absolutely  void. 

2.  A  Judgment  rendered  against  a  person 
withoat  any  oervloa  ct  snmmoiis  upon  bun  and 
without  any  appearance  by  him,  and  only  upon 
an  appearance  made  by  an  uoaotborized  attorney, 
which  appearance  hat  never  been  ratified  or  con- 
flrmed,  is  absolutely  void  as  to  the  pen<m  for 
whom  tbe  sppeantnce  was  madei 

8.  An  appearance  in  an  acUon  by  a  person 
upon  a  motion  to  have  a  Judgment,  whldi  is  void 
OS  to  him  but  valid  as  to  oth«a,  so  corrected  that 
It  will  not  affect  or  seemingly  affect  ai^  of  his 
rights  CO-  intereets,  will  not  render  the  void  Judg- 
ment valid  as  to  him. 
(SyUatm*  by  the  Court.) 

Error  from  district  court,  Harvey  coun- 
ty; L.  Hoi'K,  Judge. 

Brown  &  K/lne.ior  plaintiffs  inwror. 
William  G.  aark  and  &  a  ElUa,  for  de- 
fendant In  error. 

Yalsntihe.  J.  The  present  proceeding 
in  error  was  Instituted  In  tbls  court  by 
the  First  Natioual  Bank  of  Newton  and 
others  against  tbe  Wm.  D.  Grimes  Dry- 
Goods  Company,  a  corporation,  to  re- 
verse an  order  of  the  district  court  of  flar* 
vey  county  made  upon  a  motion  filed  in 
such  court  by  the  Wm.  B.  Grimes  Dry- 
Goods  Company,  under  the  third  subdivis- 
ion of  section  5Gt<,  and  the  la-at  clause  of 
section  575,  of  the  Ct  vU  Code,  for  tbe  pur- 
pose of  having  a  Judgment  formerly  ren- 
dered by  such  court  vacated  or  modified 
so  far  as  the  same  might  seem  to  aft«et 
or  Interiere  with  any  of  tbe  rights  or  In- 
terests of  the  Wm.  B.  Grimes  Dry-Goods 
Company.  In  the  original  action  in  which 
such  judgment  was  rendered,  Tootle, 
Hosea  &  Co.  were  the  plaintiffs,  and  the 
First  National  Bank  of  Newton  and  a 
great  many  others  were  the  defendants. 
The  petition  of  tbe  plalntltfa  In  that  ac- 
tion named  tbe  Wm.  B.  Grimes  Dry- 
Goods  Company  as  a  defendant,  bnt  no 
service  of  summons  was  ever  made  upon 
tlie  company,  nor  did  It  In  fact  at  any 
time  appear  In  tbe  action,  except  at  a  time 
lung  after  the  time  when  such  Judgment 
was  rendered,  to  file  and  prosecute  tbe 
aforesaid  motion.  Some  of  tbe  attom^e 
of  the  otber  parties,  however,  wbo  were 
friendly  to  the  Wm.  B.  Grimes  Dry-Goodfc 
Company,  upon  their  own  volition,  and 
without  any  authority  from  thedry-goods 
company,  made  nn  appearance  for  the 
company  and  filed  an  answer  (or  it,  and 
also  on  the  trial  attempted  to  Introduce 
evidence  to  prove  Its  case;  bnt  counsel 
repreHenttng  the  First  National  Bank  o( 
Newton  anil  others  objected  to  the  Intro- 
duction of  any  sucli  evidence,  for  the  rea- 
son, among  others,  that  another  suit  was 
pending  In  the  same  court  In  which  sucb 
matterashould  belitlgated;  andtheconrt, 
for  that  reason,  sustained  the  objection, 
and  tbe  aforesaid  attorneys  appearing  for 
tbe  Wm.  B.  Grimes  Dry-Ooods  Ckimpany 
were  not  permitted  to  litigate  or  protect 
its  alleged  rights  orinterests  at  that  time, 
nor  in  thai  action.  Afterwards  the  conrt 
rendered  a  .iud^Tuent  in  the  action,  but  it 
did  not  at  that  time  have,  and  never  luid. 
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any  Intention  to  render  any  Jadgment 
titflt  wuiild  In  any  mnnnpr  or  decree  affect 
any  ut  the  rlRhta  or  interests  of  tbe  Wm. 
B.  Grimes  Dry-ttocJa  Company,  but  al- 
ways Intended  otherwise;  but,  after  the 
dtwUlon  of  the  court,  counHel  fur  the  First 
Xationul  Uankof  Newton  and  othersdrew 
up  tbe  form  of  tbe  Judgment  which  they 
deBlrefl  to  hare  entered,  and  tbe  court,  be- 
lieving that  itdld  nut  In  any  manner  affect 
or  interfere  with  any  of  the  rlgrhtsor  inter- 
ests of  tbe  Wm. B.Grimes  Dry-Goods  Com- 
pany, permitted  It  to  be  entered.  This 
form  of  JudKment,  however.  If  permitted 
to  remain,  would,  It  Is  now  believed,  con- 
trary to  tbelntentlon  of  the  court, serious- 
ly and  materially  affect  the  rights  and  In- 
terests of  the  Wm.  B.  Grimes  Dry-Goods 
Company.  But  thejndfirment.  as  entered, 
is  not  only  irregular  for  the  reannn  that  it 
did  not  and  does  not  express  tbe  real  in- 
tention of  tbR  court,  but  It  is  also  abso- 
lutely void  as  against  the  Wm.  B.  Grimes 
Dry-Goods  Company  for  tbe  reason  that 
inch  company  was  never  a  real  party  to 
the  action.  The  attorneys  who  appeared 
for  the  Wm.  B.  Orlmes  Dry-Goods  Com- 
pany In  that  action  had  no  authority 
from  the  company  to  make  any  such  ap- 
pearance, or  to  file  any  answer,  or  to  do 
anything  else  for  the  company  in  that  ac- 
tion :  and  tbe  company  never  ratified  or 
conOrmed  any  of  the  acts  of  such  attor- 
neys. The  Jadgment  wos  rendered  on  Feb- 
mnry  8. 1889.  On  Febraarj*  17.  1890,  the 
Wm.  B.  Grimes  Dry -Goods  Company  Insti- 
tuted proceedings  in  the  said  districtcourt 
to  vacate  or  modify  the  Judgment  so  that 
It  would  not  in  any  manner  affect,  or  seem 
to  affect,  any  of  the  rights  or  interests  of 
tbe  company.  Such  proceedings  were  in- 
stituted upon  the  aforesaid  motion  filed 
by  the  company  in  the  district  court,  with 
proper  notice  thereof  given  to  the  adverse 
parties  or  to  their  attorneys.  The  motion 
was  founded  upon  the  third  subdtvisl'in 
of  section  568  of  the  Civil  Code,  which  pro- 
vides, among  other  things,  for  vacating 
or  modifying  judgments  or  orders  "for 
mlsteke,  neglect,  or  omission  of  the  clerk, 
or  Irregularity  In  obtaining  n  Judgment  or 
order:**  and  also  upon  tbe  last  clause  of 
section  575  of  the  Civil  Code,  which  reads 
as  follows:  "A  void  Judgment  may  be 
vacated  at  any  time, on  motion ol  aparty, 
or  any  person  affected  thereby."  And  the 
motion  was  alrto  filed,  and  notice  given, 
upon  the  authority  ol  section  6R9  of  the 
Civil  Code,  which  reads,  so  far  as  it  Is  nec- 
essary to  quote  it.  as  follows:  "The  pro- 
ceedings to  correct  mistakes  or  omissions 
of  the  clerk,  or  irregularity  in  obtaining  a 
Judgment  or  order,  shall  be  by  motion, 
upon  reasonable  notice  to  the  adverse 
party  or  his  attorney  In  the  action. "  See, 
also,  leenerally,  cm  to  the  notice  required  to 
be  given  of  the  hearing  of  motions,  section 
633  of  tbe  Civil  Code.  At  the  hearing  of 
the  motion  a  great  many  objections  were 
urged  by  counsel  for  the  First  National 
Bank  of  Newton  and  others,  but  It  will  be 
necessary  to  mention  only  a  very  few  of 
them. 

Tbe  court  below  in  effect  found  that 
sufficient  notice  bad  been  given  to  every 
"adverse  party  or  his  attorn^  In  the  ac- 
tion, "that  Is,  to  every  party  or  his  at- 


torney who  really  had  any  Interest  In  the 
case  adverse  to  the  Wm.  B.  Grimes  Dry- 
Goods  Company;  and  in  onr  opinion  the 
finding  of  the  court  below  wascorrect.  It 
is  not  necessary  that  a  proceeding  to  va- 
cate or  modify  a  Judgment  in  a  rase  like 
the  present  should  be  by  petition,  i)ut  it 
may  be  upon  motion ;  and  it  Is  nt)t  neces- 
sary that  the  motion  should  be  filed  at  the 
same  term  at  which  the  Judgment  was 
rendered,  but  It  may  be  died  afterwards, 
and  at  any  time  within  three  years  after 
the  Judgment  was  rendered,  (Civil  Code, 
§  575,)  and  even  at  a  later  period  of  time 
If  the  judgment  should  be  considered  as 
absolutely  void.  Foreman  v.  Carter,  9 
Kan.  674;  Hanson  t.  Wolcott,  Id  Kan. 
207:  Toble  v.  Commissioners,  20  Kan.  14. 
And  a  service  of  the  notice  upon  tlie  ad- 
verse party's  attorney  is  certainly  suffi- 
cient, for  the  statute  Itself  so  provides. 
Civil  Code,  §S  535,  561).  And,  where  the  at- 
toniey  has  been  the  attorney  of  record  in 
the  action  of  the  adverse  party,  it  can  cer- 
tainly make  no  difference  that  the  attor- 
ney may  not,  at  the  time  of  the  service  of 
the  notice,  be  the  attorney  of  tbe  adverse 
party,  unless  the  party  making  the  mo- 
tion knew  that  fact.  And  possibly  e\'en 
knowledge  of  that  fact  would  not  make 
any  difference,  unless  tbe  adverse  party 
shtmld  have  designated  some  other  attor- 
ney or  person  equally  accessible  upon 
whom  the  service  conld  be  made.  AH 
that  the  statute  requires  la  that  tbe  at- 
torney shall  be  the  adverse  party's  "at- 
torney of  record,"  (Civil  Code.  §  535,)  or 
"hin  attorney  in  the  action,"  (Civil  Code, 
§  569.)  We  would  also  think  that  service 
upon  the  adverse  party,  or  Ids  attorney 
"ol  record"  or  "In  the  action."  might  be 
made  through  the  United  States  mails, 
though  it  Is  probably  not  necessary  to  de- 
cide this  question  In  thl.<t  case.  Under  tbe 
facts  of  this  case,  about  the  only  party 
Interested  In  preventing  the  Wm.  B. 
Grimes  Dry-Goods  Company  from  having 
tbe  judgment  vacated  or  modified  as  such 
company  desired,  was  and  Is  the  First 
National  Bank  of  Newton;  and  there  can 
be  no  question  but  that  the  bank  had 
ample  notice.  And  It  and  all,  or  nearly 
all,  the  other  parties  were  present  at  tbe 
bearing  of  the  motion. 

The  bank,  with  some  of  the  other  par- 
ties, urge  another  objection  which  we 
miicht  perhaps  mention.  It  Is  this:  The 
notice  states  that  the  motion  will  be 
beard  before  the  district  court  on  Febru- 
ary 27. 1890.  "or  as  soon  thereafter  as  tbe 
same  can  be  heard  by  said  court.  **  The 
notice  was  not  served  on  some  of  the  par- 
ties until  after  February  27,  IHSO,  bnt  It 
was  served  long  before  the  hearing  of  tbe 
motion,  which  was  on  March  24. 1890,  and 
the  First  National  Bank  of  Newton  was 
present  at  the  hearing  by  Its  attorneys, 
and  so  were  all,  or  nearly  all,  the  other  par- 
ties. The  Judgmeut,  however,  as  we  think, 
was  absolutely  void  as  against  tbe  Wm.  B. 
Grimes Dry-Ooorts Company,  and  therefore 
it  was  uot  necea&ary  that  ail  the  adverse 
parties  should  have  notice  or  be  present, 
but  only  those  against  whom  the  Wm.  B. 
Grimes  Dry-Goods  Company  might  de- 
sire to  have  the  Judgment  declared  void 
as  entered.  The  findings  of  the  court  be- 
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low  Bhow  that  the  Judgment  as  entered 
was  abHolutely  Toid  as  aftainet  the  Wm. 
B.  Grimes  Dry-Giiods  Company.  The 
court  helow  made  the  following  flndlng, 
among  others,  to-wlt:  "That  no  sum- 
mons In  this  action  was  ever  served  on 
tlie  defendant,  Wm.  B.  Grimes  Dry-Goods 
Company;  that  the  act  of  the  attorneys. 
Bowman  &  Bucher,  and  of  E.  C.  Ellis,  and 
of  J.  D.  Henry,  in  appearing  on  behalf  of 
the  defendant,  Wm.  B.  Grimes  Dry-Goods 
Company,  and  filing  the  Tai-lous  plead- 
ings on  its  behalf  in  this  action,  was 
wholly  unauthorized  by  said  defendant, 
and  that  said  defendant  has  never  ratified 
or  confirmed  said  acts  other  than  by  this 
motion. "  And  certainly  the  defendant 
did  not  by  this  motion  ratify  or  confirm 
any  of  the  aforesaid  acts  of  the  attorneys 
so  as  to  render  the  previously  void  Judg- 
ment valid.  Shaw  v.  Rowland,  82  Kan. 
154,  4  Pac.  Rep,  146;  Green  v.  Green,  42 
Kan.  654,  657,  22  Pac.  Rep.  730.  It  la  true, 
the  motion  stated  all  the  facts  of  the  case, 
giving  a  complete  history  of  the  case  up 
to  the  filing  of  the  motion,  but  the  object 
of  the  motion  was  simply  to  have  the 
Judgment,  as  entered,  so  modified  that  It 
would  not  affect,  or  seemingly  affect,  any 
of  the  rights  or  interests  of  the  Wni.  B. 
Grimes  Dry-Goods  Company.  It  was 
virtually  and  in  effect  an  application  to 
have  the  judprment.  as  enterei],  declared 
void  as  ajcainst  tlie  Wm.  B.  Grimes  Dry- 
Goods  Company;  and  certainly  an  appli- 
cation to  have  a  void  Judgment  declared 
void  would  not  render  such  Judgment 
valid.  The  court  corrected  the  judgment, 
or  rather  the  entry  thereof,  as  desired  by 
the  Wm.  B.  Grimes  Dry-Goods  Company, 
and  so  modified  it  that  it  does  not  now 
affect,  or  seemingly  affect,  any  of  such 
company's  rlglite  or  interests;  but  with 
this  exception. and  as  to  all  the  other  par- 
ties and  the  other  matters,  the  Judgment 
remains  precisely  the  same  as  the  original 
entry  tliereof  made  it  appear  to  be.  With 
this  modification  it  is  now  precisely  as  it 
was  originally  intended  to  be,  and  as  it 
was  in  fact  rendered  by  the  triol  court, 
although  It  is  not  the  same  as  it  was  orig- 
inally entered  upon  the  reconis  of  the 
court.  The  judgment  of  the  conrt  below 
will  be  affirmed.  All  the  jastlcea  concur- 
ling. 


'44  Kan.  m.  700) 

State  v.  Rkady. 
(Supreme  Court  of  Kansas.   Dec.  6,  1890.) 
Robbbbt—Indictiibnt— Competes CT  of  Jukor— 
Nbw  Trial. 

1.  In  an  foforination  forrobbery,  that  follows 
the  language  of  the  statute,  it  is  not  necessary  to 
use  the  word  "rob, "  or  the  words  "to  rob.  "  The 
statute  defining  the  various  degrees  of  robbery 
does  not  contain  these  words. 

2.  An  information  for  robbery  charged  the 
feloniously  taking  from  the  person  of  ^ant 
"thirty-five  dollars,  lawful  money  of  the  United 
HtatGs,  a  moro  particular  description  of  which 
said  money  is  unknown  to  this  afOant, "  and  the 
proof  showed  that  three  $10  bills  and  ^  Id  silver 
were  talion.   Held  to  be  no  vfiriance. 

8.  When  a  jaror,  examined  upon  his  voir 
dire,  said  that  be  had  not  served  upon  a  jury  in 
anyoourtof  record  in  this  state  within  13 months, 
and  it  is  shown  that  ho  had,  and  the  fact  of  the 
prior  service  of  the  juror  was  not  known  to  the 
appellaat  until  after  the  trial,  the  fact  of  the  pri- 


or service  of  the  juror  is  sot  sotBcie&t  to  grant 
him  a  new  trial.   The  case  of  State  v.  Jackson, 
27  Kan.  581,  followed. 
{SyUabua  by  Stmpaon,  C.) 

OS  RBHEABnrO. 

Where  an  objection  to  the  competency  of  a 
juror,  namely,  that  hi  had  served  as  a  juror  in 
the  same  court  in  another  case  within  the  prci-ed- 
ing  year,  is  first  raised  after  verdict,  and  the 
party  obJecUng  fails  to  show  that  the  ground  of 
challenge  was  unknown  to  him  and  his  counsel 
when  the  juror  was  accepted,  or  that  he  would 
have  exercised  his  right  of  challenge  if  he  had 
known  that  the  cause  therefor  existed,  or  that  he 
has  suffered  any  prejudice  by  the  retention  ot  the 
juror,  the  objection  will  not  be  available  for  the 
purpose  of  obtaining  a  new  trial, 
(Syllabiis  by  the  Court.) 

Commissioners*  decision.  Appeal  from 
district  court,  Shawnee  county;  A.  H. 
Vancb,  Judge. 

J»ittea  J.  Bitt,  for  api>ellant.  B. 
Kellogg,  Atty.  Gen.,  and  R.  B.  Welcb,  for  the 
State. 

Simpson,  C.  An  Information  was  filed 
against  one  Hough  Keady,  charging  that 
un  the  15th  day  of  February,  1890,  and 
within  the  Jarisdlctlon  of  the  district 
court  of  Shawnee  county,  he  "did  then 
and  there  unlawfully  and  feloniously 
make  an  assault  on  one  Wm.  Glaze,  and 
did  then  and  there  unlawfully  and  feloni- 
ously and  by  violence  overcome  and  put 
in  tear,  and  from  the  person  of  him,  the 
said  Wm.GlatP.did  then  and  there  unlaw- 
fully, feloniously,  by  violence  and  against 
\kU  will,  take,  steal,  and  carry  away,  of 
the  property  of  the  said  Wm.  Glaze,  thir- 
ty-five dollars, lowful  money  of  the  Uuited 
States,  a  more  particular  description  of 
which  said  money  is  unknown  to  this  af- 
fiant, and  cannot  be  given,  of  the  value  of 
Ihirty-rive  dolInr8,"etc.  Trial  at  the  April 
term .  The  Jury  returned  a  verdict  of  guilty 
"as  charged  in  the  Information,"  Amo- 
tion for  a  new  trial  was  made  and  over- 
ruled, and  the  defendant  brings  the  case 
here  for  review. 

1.  The  first  objection  made  is  to  the 
sufficiency  of  the  Information,  because  the 
description  of  the  property  taken  Is  Indefi- 
nite, and  the  cases  of  State  v.  Tllnoy,  38 
Kan.  714,  17  Pac.  Rep.  GOd.  and  State  v. 
Segermond,  40  Kan.  107, 19  Pac.  Hep.  370, 
are  Invoked  In  aid  of  the  objection.  These 
cases  hold  that  general  descriptions  of  tiie 
property  taken,  such  as  "national  bank 
notes,"  "Uuited  States  treasury  notes," 
"United  States  sllvercertificat&a, ""money 
of  the  amount  and  value  of  one  thousand 
dollara,"  and  "twenty-fivedoUara  In  mon- 
ey, "  without  any  allegation  o!  the  Inabili- 
ty of  the  prosecutor  to  give  a  more  spe- 
cific description,  Is  Insufficient  and  fatally 
defective.  It  is  almost  universally  held, 
by  courts  of  last  resort  everywhere,  that, 
where  there  is  an  allegation  In  the  indict- 
ment or  inforrab-tion  that  a  more  particu- 
lar description  could  notbe  given forsome 
sufficient  reason,  a  general  one,  as  con- 
taiue<l  In  this  Information,  Is  sufficient. 

2.  It  is  also  insisted  that  the  county  at- 
torney could  have  given  a  better  descrip- 
tion of  the  money  taken  than  was  recited 
in  the  information,  if  he  hud  exercised  or- 
dinary (llltgence.  Ttiis  is  a  question  ot 
fact  that  we  are  not  required  to  Investl- 
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(Cftte.  At  the  trial  ttif>  prosecnttng  wit- 
ness testified  tliat  the  mouey  tnken  from 
hfm  consisted  of  three  910  bills  and  $5  In 
silver,  and  It  Is  claimed  that  tliere  ia  a 
variance  between  pleadini?  and  proof,  but 
the  fact  that  tliere  waa  no  particular  de- 
Hcri])tion  of  the  money  is  now  overlooked 
by  coanHellurappellant.  The  rharge  was 
"thlrty-flve  dollars,  lawtol  money  of  the 
United  States;"  the  proof  was  "three  ten- 
dollar  hills  and  flye  dollars  in  sllTcr,"  and 
one  is  the  equivalent  of  the  other. 

3.  It  Is  shown  by  the  record  that  one  of 
the  jurors,  when  examined  on  bis  voir  dire, 
said  that  he  had  not  served  upon  a  jury 
In  any  court  of  record  In  this  state  within 
]2  months  last  past,  when  it  1b  ntaown 
that  he  had.  The  fact  of  the  prior  serrlco 
of  tlie  Juror  was  not  known  to  the  appel- 
lant or  his  attorney  until  after  the  trial. 
At  the  trial  the  appellant  exhausted  all 
his  peremptory  challenges.  We  think  that 
for  the  reasons  given  and  authorities  cited 
in  the  case  of  State  v.  Jackson,  27  Kau. 
5K1,  the  objection  to  the  juror  Is  made  too 
late. 

4.  Finally,  It  Is  said  that  the  informa- 
tion Is  not  good  on  a  motion  In  arrest  of 
Judgment,  because  the  words  "to  rob" 
are  not  used  therein.  It  will  be  noticed 
that  every  essential  element  constituting 
the  crime  of  robbery  Is  charged  In  the  in- 
formation. Id  the  exact  langoage  of  the 
statute,  and  that  the  statute.  In  defining 
the  crime  of  robbery  In  the  various  de- 
grees, nowhere  uses  the  words  "rob**  or 
"to  rob."  It  Is  recommended  that  the 
ludgment  of  con  miction  be  affirmed. 

Per  Curiam,  it  Is  so  ordered;  all  the 
Justices  concurring. 

ON  BBBEAKIKa. 
(March  7,  1891.) 
Johnston.  J.  The  appellant  asks  the 
court  to  re-examine  all  the  points  of  er- 
ror originally  aflsisned  by  him,  but  it  Is 
not  deemed  necessary  to  re-examine  or  no- 
tice any, except  the  single  one  that  a  juror 
who  returned  the  verdict  hud  within  a 
year  before  that  time  served  as  a  Juror  In 
the  same  court.  It  Is  now  Insisted  that 
the  objection,  made  after  verdict,  was  not 
too  late,  and  that  the  case  of  State  v. 
Jackson.  27  Kan.  581,  is  not  controlling. 
The  record  shows  that  Cope  had  within  a 
year  served  as  a  Juror  In  another  cose; 
and  it  further  appears  that  all  of  the  Ju- 
rors, including  Cope,  answered  the  ques- 
tion, "  Have  any  of  yon  served  upon  a  Jury 
In  any  conrt  of  record  in  this  ctninty  with- 
in one  year  last  past?"  in  the  negative. 
Appellant  urges  that  he  hada  rightto  rely 
on  the  answer  given  by  the  juror  In  his 
voir  dire,  and  was  therefore  excused  from 
making  further  inquiry.  It  is  true  that  a 
party  may  ordinarily  rest  on  the  testi- 
mony given  by  a  Juror  on  his  voir  dire  In 
regard  to  his  qualiticntions.  Lane  t. 
ScoWlIe,  n  Kan.  402.  But  neither  the  In- 
quiry as  to  prior  services  by  the  juror,  nor 
the  answer  which  he  gave,  proves  that  the 
appellant  or  hlscounsel  had  no  knowledge 
of  such  prior  service.  In  his  motion  for  a 
new  trial  appellant  alleges  that  neither  he 
nor  his  counsel  was  aware  that  Cope  bad 
served  as  a  Juror  within  13  months  of  the 


trial,  but  no  testimony  was  offered  to  sus- 
tain the  allegation,  and  It  does  not  ai>- 
pear  to  have  been  one  of  the  conceded  facts. 
"A  known  cause  of  challenge  Is  always 
waived  by  withholding  it,  and  raising  it 
as  an  objection  after  verdict,  since  such 
a  practice  Is  incompatible  with  the  good 
faith  aud  fair  dealing  which  should  char- 
acterize the  adnilnlstration  tit  justice." 
Thomp.  Trials,  §  114.  The  fact  that  Cope 
had  served  as  a  juror  during  theprecedlng 
year  is  not  a  positive  disqualiticatlon 
which  vitiates  the  verdict,  hut  is  only  a 
ground  of  challenge,  which  may  be 
waived.  There  Is  nothing  to  show  that 
Cope  solicited  the  place,  nor  that  he  Is 
what  Is  known  as  a ''professional  Juror." 
It  does  not  appear  bat  that  Cope  had  no 
recollection  of  his  former  service,  and  bad 
no  Intenttfm  to  prevaricate  and  mislead. 
No  attempt  is  made  to  show  any  bias  or 
prejudice  on  his  part,  or  that  he  is  other 
than  an  honorable  and  fair-minded  man. 
Appellant  madenoshowingthat  he  desired 
to  challenge  all  jurors  who  had  served  iu 
that  capacity  within  the  preceding  year, 
or  that  he  desired  to  or  would  have  ex- 
eluded  Cope  from  the  jury  upon  this  or 
any  other  ground  of  challenge.  For  all 
that  is  shown  In  the  record,  appellant  may 
have  known  of  this  statutory  ground  of 
challenge,  and  yet,  with  a  full  understand- 
ing of  it,  desired  to  retain  Cope  upon  the 
Jnry.  It  this  is  the  fact,  will  any  one  con- 
tend that  the  verdict  should  be  set  aside 
and  a  new  trial  granted?  Although  there 
is  much  complaint  in  the  brief  filed,  there 
is  absolutely  no  showing  that  the  verdict 
is  unjust,  nor  that  the  appellant  was  prej- 
udiced by  Cope's  wrong  answer,  or  by  his 
presence  on  the  Jury.  If  ithad  beenshown 
npoQ  the  motion  lor  a  new  trial  that  ap- 
pellant and  Ills  counsel  were  Ignorant  of 
Cope's  former  service,  and  that  they  de- 
slral  to  exclude  from  the  jury  all  those 
who  had  served  as  Jurors  within  the  pre- 
ceding year,  or  that  they  desired  to  have 
Cope  excluded  from  the  Jury,  and  would 
have  used  this  ground  of  challenge  to  ac- 
complish their  purpose,  but  that  the  an- 
swer of  the  Juror  misled  them,  and  pre- 
vented  the  challenge,  it  might  be  that  the 
objection  first  made  to  the  Juror  after  the 
verdict  would  be  available.  In  the  ab- 
sence of  any  such  showing,  we  cannot  say 
that  the  appellant  nas  not  waived  the  ob- 
jection to  the  Juror,  nor  that  It  is  made  In 
good  time.  We  are  still  ot  the  opinion 
that  no  Injustice  has  been  done  to  the  ap- 
pellant,  and  that  the  verfllet  should  be  al- 
lowed to  stand.  The  motion  for  a  rehear- 
ing will  therefore  be  dented.  All  the  Jus- 
tices concurring. 


(49  Kan.  531) 

State  v.  Leigh. 
(Supreme  Court  of  Kaiisae.   March  7,  1891.) 
Criminal  Law— Appeal  fhom  Justick. 

To  effect  an  appeal  In  a  crlmiDal  trial  be- 
fore a  Justice  of  the  peace,  upon  a  Judgment  of 
oonvlction  the  appellaot  must,  within  34  hours 
after  the  rendition  of  the  Judgment,  enter  into 
a  recognizance  to  the  state,  in  the  sum  and  with 
sureties  to  be  fixed  and  approved  the  justice 
before  whom  the  trial  was  had.  Simply  Roing  to 
the  office  of  the  Justtoe  of  the  peace  at  the  dlnoer 
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bonr,  with  a  reoognliance,  during  the  ftstatory 
time  alloired,  Is  not  soOiment. 
(SyUabu»  by  Oreeth  C.) 

Comiulfwiuners'  decision.  Appeal  from 
district  court,  Geary  ponnty;  &f.  B.  Nich- 
olson, Juflffe. 

Thomas  Dever,  for  Hppellant.  J.  N. 
Ives,  Atty.  (Jen.,  and  W.J,  Franklin,  for 
tbe  State. 

Grben,  C.  Tbe  facts  material  to  this 
rase  are  substantially  as  follows:  On  the 
6tb  day  ol  May,  1800,  tbe  appellant  was 
tried  before  a  Justice  of  the  peace  and  a 
Jury  in  Junction  City,  Geary  county,  and 
convlctefl  of  violating  the  prohibitory 
law.  Judgment  was  rendered  affalnst  her 
on  the  uunie  day,  by  the  Justice  ot  the 
peace,  at  2:50  p.  u.  Upon  tbe  folio wlug 
day  tbe  attorney  for  tbe  defendant  went 
to  tbe  office  ot  thejustlce  ot  the  peace  with 
a  recognizance,  a  few  minutes  before  1 
o'clock  in  the  afternoon,  but  found  the 
door  locked.  The  attorney,  being  en- 
gaged In  the  trial  of  another  case  before 
another  Justice  ot  the  peace  In  the  same 
city,  did  not  return  to  the  Justice's  ofDce 
b^ore  whom  the  defendant  n*as tried  until 
a  quarter  to  5  o'clock  on  tbe  same  after- 
noon, when  the  bond  was  declined,  for  the 
reason  that  the  24  hours  had  expired  In 
which  a  recogniiance  could  be  accepted. 
Subsequently,  tbe  bond  was  presented  to 
the  Justice,  who  made  the  following  In- 
dorsement thereon:  "This  bond  preuent- 
ed  for  tiling  and  approved  on  May  7th, 
1890,  at  4:45  P.  H.  ot  that  day,  and  by  me 
accepted  and  approved  as  of  that  date  and 
hour.**  The  papers  were  transmitted  to 
tbe  district  court,  and  a  motion  was  made 
and  sustained  to  dismiss  tbe  appeal  for 
the  reason  that  the  sams  had  not  been 
taken  In  time.  The  appellant  brings  the 
case  here,  and  insists  that  the  appeal  was 
taken  within  the  24  hours  after  the  rendi- 
tion ot  the  Judgment;  that  tbe  recogni- 
zance was  at  the  office  of  tbe  Justice  of  the 
peace  within  the  statutory  time.  The 
language  of  the  statute  is:  "No  appeal 
shall  be  granted  or  proceedings  stayed 
unless  the  appellant  shall,  within  !f4  hours 
after  the  rendition  of  such  Judgment, enter 
into  a  recognizance  to  the  state  ot  Kan- 
sas, in  a  sum  and  with  sureties  to  be  fixed 
and  approved  by  the  justice  before  whom 
said  proceedings  were  had,  conditioned 
for  his  appearance  at  the  district  or  crim- 
inal court  of  tbe  county,  at  the  next  term 
thereof,  to  answer  tbe  complaint  against 
him."  jjeetlon  5454,  Gen.  St.  1S89.  There 
is  nothing  in  the  record  to  show  that 
this  recoRnlzance  was  filed  in  time.  The 
defendant  had  the  right  oi  appeal;  and 
to  complete  that  right  certain  conditions 
were  imposed  upon  her,  viz.,  the  giving 
of  a  bond,  to  be  approved  by  the  Justice 
before  whom  she  had  been  convicted, with- 
in 24  hours  after  JudKni(>nt.  Thi«shedld 
not  do.  It  is  clearly  the  duty  of  n  party 
wishing  to  effect  an  appeal  In  a  criminal 
caje  to  see  to  It  that  the  recognisance  Is 
furnished  and  delivered  to  the  Justice  uf 
the  PL-ace  within  the  statutory  time,  and, 
If  not  delivered  In  accordance  with  the  re- 
quirements of  the  statute,  no  vnild  appeal 
IsefTocted.  Whllcuppeals  arefavored,  and 
substance  rather  than  form  should  con- 


trol, the  appellant  failed  to  plaee  heraelC 

within  tbe  provisions  ot  the  law  granting 
the  right  ot  appeal.  If  she  had  presented 
her  recognizance,  with  sufficient  sureties, 
at  tbe  office  «>f  the  Justice  of  the  peace 
within  tbe  time  allowed  by  law,  during 
business  boars,  or  If  the  Justice  bad  Indi- 
cated hie  approval  within  tbe  24  bonrs.  It 
would  have  been  good ;  but  this  was  not 
done.  The  attorney  for  the  defendant 
went  to  the  Justice's  office  at  the  dinner 
hour  with  the  bond,  and,  not  finding  the 
officer,  carried  It  away  with  him,  and 
made  no  further  effort  lo  furnish  a  bond 
until  the  time  had  expired.  While  an  ap< 
peal  cannot  be  defeated  thrungh  any  omls- 
Blon  of  tbe  Justice  of  the  peace  to  make  the 
necessary  and  proper  entries  upon  his 
docket,  yet  tbe  statute  must  be  substan- 
tially complied  with  by  tbe  appellant  to 
make  an  apt>eal  etfectuil.  Bubb  v.  Cain, 
87Kan.  692.  ]«  Pac.  Hep.  80;  Struber  v. 
Boblfs,  36  Kan.  203, 12  Pac.  Kep.  830.  We 
recommend  an  affirmance  of  the  Judgment 
of  the  district  court  in  dismissing  the  ai>- 
peol. 

pRR  Ct'RiAH.  ItlBso  Ordered;  all  the 
JnetlceH  concurriug. 


(45  K&D.  333) 

Drford  v.  Hutchinson. 
{Su,prem6  Court  of  Kanmt.  March  7, 1881.) 
Replbvix— Pleading— GsHUAL  Dbxial-^ti- 

In  aa  action  of  replevin  by  a  mortgagee  tat 
the  poflsession  of  mortgaged  property,  the  defend- 
ant in  possession  thereof  may,  for  the  purpose  of 
defeating  ttie  ptaiutift^s  right  of  recovery,  prove, 
under  the  general  deaial,  a  sale  of  the  i»oper^ 
by  her  to  the  iitaintifl  aabseqnent  to  the  eoceca- 
tfoQ  and  delivery  of  the  mortgage  and  his  refusal 
to  talie  tbe  goods  and  pay  her  the  contract  price. 
Fu/rtiier  held,  that,  fn  such  an  action,  where  the 
plaintiff  Is  permitted  to  retain  the  goocls^  the  de- 
fondant  may  plead  such  sale,  and,  if  nuuntalnad 
on  tbe  trial,  may  recover  Judgment  against  the 
plaintiff  in  the  alternative  for  a  return  of  the 

aerty,  or  the  value  of  her  interest  therein, 
ifying  25  Pac.  Bep.  041. 
(Syllabus  by  the  Court} 

On  rehearing. 

Pes  Ccrum.  Upon  a  re-exanilnatlon  ot 
the  former  opinion  and  syllabns  handed 
down,  we  think  It  necessary  to  correct  the 
same  so  far  as  to  eliminate  therefrom  all 
reference  to  any  counter-claim  oraet-off. 
In  the  action  the  defendant  successfully 
maintained  the  sale  of  the  goods  from  ber 
to  Deford,  with  the  right  upon  her  part  to 
retain  the  same  until  her  interest  therein 
was  paid.  She  was  therefore  entitled  to 
recover  a  Judgment  against  tlie  plaintiff 
in  the  alternative  for  a  return  of  the  prop- 
erty to  her,  or  tbe  value  of  her  interest 
therein.  The  original  HyllaUus  and  opin- 
ion will  be  corrected  accordingly. 


Gaoe  v.  Phillips.   (No.  1,337.) 
{Supreme  Court  of  Nevada.    March  16,  1891.) 
Parol  Etidexce— Competenct  of  Witness. 
1.  In  tbe  absence  of  fraud  or  mistake,  parol 
proof  of  tbe  contents  of  letters  la  inadmisaible  to 
Tarr  the  terms  and  effect  of  a  mortgage  snbae-- 
^uently  executed  between  the  parties. 
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a.  One  who  execates  %  bill  of  sale,  snd  does 
not  olaUn  that  there  were  misre{iroseDtatiOD8  In 
its  procarement.  cannot  ooatest  it,  on  the  ground 
that  she  tbouebt  ahe  was  signiDK  something  else. 

S.  Under  St  Nev.  1881,  p.  80,  prohibiUng  a 
person  from  testifying  when  the  other  party  to 
the  transaction  is  dead,  or  when  the  opposite 
party  to  the  action  Is  the  reproscntaUve  of  a  de- 
ceased person,  as  to  &cts  which  traasi^red  be- 
fore the  death  of  such  deceased  person,  dTefendant, 
in  B  suit  by  a  snrrivinEr  partner  to  foreolose  a 
mortgage,  cannot  testily  that  the  deceased  part- 
ner accepbid  property  under  a  verbal  aereement  in 
sadsfoction  of  the  mortgage. 

Appeal  from  diRtrlct  court,  Omuby 
coanty ;  Ricuabd  Risimu.  Judge. 

Treamon  CoSo  and  Wm.  WooJbam, 
for  appelant.  W.  E,  F.  Deai,  tor  respond- 
ent. 

MuftPBT,  J.  Tbifl  action  was  broufcht 
by  W.  S.  Gage.afi  aorvivlnic  partner  of  the 
firm  composed  of  Clark  P.  Hubbell,  J.  C. 
Hampton,  and  W. ».  Oase,dolnK  baslnem 
under  tbe  firm  name  of  J.  C  Hampton  ft 
Co..  to  foreclose  a  mortj^age  executed  by 
U.  A.  PbillipB,  the  defendant,  to  J.  C. 
Hampton  A  Co..  of  Vlrijtnla  City,  Hev.. 
dated  on  the  16tb  day  ol  May,  1887.  The 
coroptuint  contains  tbe  nsual  allefcatlons 
In  actions  of  the  kind.  In  ber  answer  the 
defendant  avers:  "That  on  or  abontthe 

  day  of  May,  1888,  said  defendant 

was  tbe  ownw  of  a  certain  lot  of  fur- 
nitnre.  carpets,  bedding,  stoves,  and  all 
necessary  articles  for  tbe  complete  fiirnlah- 
Ingr  of  a  Indging-bouse,  wblch  was  then  in 
a  lod^ns-bouse  sttnated  on  B  street,  in 
Vlrjfinla  City,  Nev.,  •  •  •  and  which 
said  lot  and  lodging-bouse  were  then 
owned  by  said  J.  C.  Hampton,  now  de> 
ceased,  or  by  said  Ann  of  J.  C.  Hampton 

ft  Co.   That  on  or  aboat  said  day 

of  May,  1888,  this  defendant  and  said  J.  C. 
Hampton,  now  deceased,  agreed  together 
that  said  J.  C.  Hampton  should  take  said 
fnmltnre.  bedding,  carpets,  stores,  and 
other  articles,  then  In  said  lodgfngrbouse, 
In  full  satiriactlon  ol  tbe  note  and  mort- 
gage mentioned  In  plaintiff's  complaint. 
That  said  J.  C.  Hampton,  now  deceased, 
then,  either  for  himself,  or  for  said  J.  C. 
Hampton  &  Co.,  did  take  said  furniture 
and  property  in  full  satisfaction  of  said 
note  and  mortgage.  That  said  J.  C. 
Hampton  died  witbont  satisfying  said 
mortgage,  or  tbe  record  thereof.  That 
said  lamltnre  and  other  property  was  of 
tbe  reasonable  worth  and  value  of  three 
thousand  dollars."  Tbe  plaintiff  Intro* 
duced  bis  note  and  mortga^  In  evidence, 
and  rested  his  case  in  chief.  It  appears 
from  tbo  transcript  that  In  the  year  1881 
tbe  defendant  borrowed  a  large  sum  of 
money  from  J.  C.  Hampton  &  Co.,  giving 
as  security  for  tbe  payment  thereof  notes 
secured  by  mortgages  on  property  situ- 
ated In  Virginia  City  and  Carson  City, 
Nev.  That  the  furniture  now  in  contro- 
versy was  In  the  house  in  Virginia  City, 
and  has  never  been  removed  therefrom. 
That  on  the  16th  day  of  May.  1SS7,  J.  C. 
Hampton,  for  the  firm  of  J.C.  Hampton  & 
Co.,  bad  a  settlement  of  accounts  with  tlw 
drtendant.  and  it-  appears  that  on  such 
settlement  defendant  owed  the  firm  of  J. 
a  Hampton  &  Co.  about  $12,000.  The  rle- 
<endant  gave  to  J.  C.  Hampton  a  deed  to 


tbe  Virginia  City  property ;  consideration. 
$1,000.  She  also  executed  and  delivered 
to  J.  C.  Hampton  &  Co.,  at  tbe  same  time 
and  place,  and  as  a  part  of  tbe  same 
transaction,  the  note  and  mortgage  sued 
upon,  and  a  bill  of  sale  of  all  tbe  furniture 
in  the  Virginia  City  honse.  Tbe  defendant 
now  swears  that,  a  c  tbe  time  she  signed 
the  bill  of  sale,  she  id  not  know  what  she 
was  signing,  as  she  hud  no  glasses  with 
her,  and,  as  she  had  borrowed  $150  from 
Hampton  on  the  day  she  signed  the  pa- 
pers, she  supposed  she  was  signing  a  note 
for  that  amount.  The  defendant  also  tes- 
tified, or  attempted  to,  that  sbo  bad  a 
conversation  and  some  correspondence 
with  J.  C.  Hampton.  In  which  he  agreed 
to  take  the  furniture  In  payment  of  the 
$2,000  Indebtedness,  and  eoter  satisfaction 
of  the  mortgage  sned  upon.  The  letters 
claimed  to  have  been  received  fi-om  Hamp- 
ton conld  not  be  fonnd,  and  the  defendant 
called  a  Mrs.  C.  H.  Robinson  as  a  witness, 
and  otfoivd  to  prove  by  ber  tbe  contents 
of  the  letters  written  by  her  for  Mrs.  PblJ- 
lips  to  Hampton,  and  Hampton's  letter  in 
reply,  which  It  appears  that  Mrs.  Itobln- 
Hon  had  read  to  the  defendant;  to  all  of 
which  counnel  for  the  plalntlH  objected, 
on  tbe  ground  and  for  the  reason  that  all 
the  correspondence  was  had  before  the 
note  and  mortgage  were  given.  The 
court  sustained  the  objection,  and  the  de- 
fendant excepted  to  the  ruling.  The  testi- 
mony was  InadmlRBible  for  the  purpose 
offered.  When  parties  reduce  their  con- 
tract to  writing,  all  oral  negotiations 
and  agreements  are  merged  In  the  writ- 
ing, and  the  Instrument  mast  be  trcat*^ 
as  containing  the  whole  contract,  and 
parol  proof  is  not  admissible  to  alter  its 
terms,  or  to  show  that,  instead  of  being 
absolute,  as  it  purports  to  be,  It  was  in 
reality  conditional,  unless  the  party  at- 
tacking thelnstruroent  can  establish  fraud 
or  mistake  in  Its  execution.  The  case  of 
Stewart  v.  Babbs,120  Ind.671,22  N.E.Rep. 
770,  Is  directly  in  point  on  this  ease.  In 
that  case  tbe  defendants  purchased  land. 
They  gsva  notes  and  mortgages  to  secure 
the  payment  of  the  purchase  money.  On 
tbe  trial  of  the  case  the  defendants  gave 
testimony  changing  the  terms  of  the  deed 
and  mortgage.  On  appeal,  the  supreme 
court  said:  "It  Is  well  settled,  by  a  long 
line  of  decisions  of  this  court,  that,  when 
the  parties  reduce  their  contract  to  writ- 
ing, all  oral  negotiations  and  stipulations 
are  merged  therein."  See,  also,  Wight  v. 
Railroad  Co.,  16  B.  Mon.  4;  Fairbanks  v. 
Metcall,  8  Maes.  238:  Ward  v.  Lewis,  4 
Pick.  520:  Worrell  v.  Mann.  6  N.  Y.  238; 
Clark  v.Gffford.lOWend. 313;  Gilbert  v.ln- 
surance  Co.,  23  Wend.  48:  De  Witt  v.  Berry, 
10  Sup.  Ct.  Rep.  536;  Polhlll  v.  Brown, 
(Ga.)  10  S.  E.  Rep.  921 ;  Land  Co.  v,  Droni- 
goole,  (Ala.)  7  South.  Rep.  444;  Rruns  v. 
Schrelber.  (Minn.)  45  N.  W.  Rep.  S6l : 
Northweutern  Fuel  Co.  v.  BrunH.  (N.  D.) 
Id.  6U»:  HillB  V.  Rlx,  (Minn.)  46  N.  W. 
Rep.  297. 

There  Is  neither  fraud  nor  mistake 
charged  In  the  answer,  and  tbe  attorney 
for  tbe  defendant  stated  In  open  court 
"that  they  did  not  claim  that  there  was 
any  fraud  in  the  transactions. "  The  mere 
statement  of  the  defendant  "  that  she  did 
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not  know  what  ahe  waa  sfsnlng,  when 
she  elgned  the  bill  ol  sale. "  Is  no  excuse  in 
law.  In  order  to  be  of  any  benefit  to  her, 
she  Hhoulrl  have  set  out  in  her  anawer 
that  thp  paper  Introduced  in  evidence  was 
obtained  by  misrepresentations  of  its  con- 
tents, and  that  the  misrepresentations 
were  false,  and  that  slip  bad  exereleed  dae 
Olllgence  to  guard  aealnst  fraud :  and,  to 
excuse  a  want  of  due  care  and  diligence  In 
a  cane  of  this  liind,  the  defendant  should 
show  that  there  was  known  trust  and 
confidence  between  the  parties  to  the  in- 
strument, and  that  the  relationship  of  the 
parties  was  such  as  to  Juatlfy  the  exist- 
ence of  such  trust  and  confidence. 

Defendant  attempted  to  prove  that  In 
the  spring  of  18811,  and  prior  to  the  death 
uf  Hampton,  she  had  a  conversation  with 
him,  wherein  lie  agreed  to  take  the  furni- 
ture In  full  payment  of  the  amount  due  on 
the  note  and  mortKaiee,  to-wlt,  S2,000,  and 
enter  satisfaction  of  the  sajne.  To  the  In- 
troduction of  this  testimony  plaintiff  ob- 
jected to  the  defendant  testifyins  to  any 
conversation  had  between  herself  and 
Hampton  in  relation  to  their  buelness 
transaction,  for  the  reason  that  the  other 
party  to  the  transaction  was  dead.  The 
defendant  admitted  that  all  her  dealings 
and  conversations  were  with  J.  C.  Hamp- 
ton. The  court  sustained  the  objection, 
and  this  defendant  claims  to  be  error,  and 
In  snpport  thereof  rely  upon  the  authority 
of  the  cases  of  Crane  v.  Qloster,  33  Nev.  279, 
and  Vesey  v.  Benton,  Id.  284.  In  the  stat- 
ute of  1S64,  p.  77,  we  had  an  act  of  the  leg- 
islature defining  who  should  and  who 
should  not  be  witnesses.  Under  that  stat- 
ute the  decision  In  the  ease  of  Boney  v. 
Buckland,  4  Kev.  45,  was  rendered,  in 
which  this  court  held:  "When  a  surviving 
partner  is  sued  for  a  loan  for  the  use  of 
the  firm  made  to  the  deceased  partner, 
and  of  the  particulars  of  which  the  de- 
ceased partner  only  was  cognizant,  the 
plaintiff  Is  not  a  competent  witness  in  his 
own  behalf. "  In  1869,  at  the  time  of  the 
adoption  of  our  civil  practice  act,  (either 
by  mistake  or  design.)  the  following  para- 
graph was  omitted  from  the  act:  "Except 
where  the  adverse  party  is  dead,  or  where 
the  opposite  party  shall  be  the  adminis- 
trator or  executor. "  Under  the  act  of  1869, 
the  cases  in  18  Nev.  were  decided,  and  each 
of  these  opinions  were  written  by  the 
judges  under  protest,  and  they  did  not 
hesitate  to  express  their  contempt  of  an 
act  that  required  of  them  to  atlirro  Judg- 
ments, when  such  judgments  had  been  ob- 
tained on  the  testimony  of  parties  to  a 
transaction,  when  the  opposlce  parties, 
and  the  only  persons  who  could  testify  or 
contradict  their  statements,  were  dead. 
In  the  case  of  Crane  v.  Gloster,  Justice 
Bkatty,  at  page  281,  said:  "It  appears, 
then,  that  the  old  law  recognized  two 
reasons  for  excluding  the  testimony  of  a 
party  interested,  while  the  present  law 
recognizes  but  one.  Of  the  two  principles 
of  exclusion,  the  souilder  ond  better  has 
been  rejected,  and  the  more  arbitrary  and 
unreasonable  retained.  The  result  is  that 
our  law  on  this  subject  la  about  as  bad  as 
It  could  be  made.  The  policy  of  sealing  the 
lips  of  the  surviving  party  to  any  trans- 
action, when  the  opputilte  party,  whether 


principal  or  agent,  Is  dead,  Is  sanctioned 
and  approved  by  the  statutes  of  several 
ofthestates.  *  •  •  We,  however, have 
retained  this  rule  In  its  most  arbitrary 
form,  and  have  abolished  altogether  the 
other  rule,  which  invariably  operated  to 
the  promotion  of  justice."  Hawley,C.  J.. 
In  Vesey  v.  Benton,  said :  "  It  seems  proiK 
er,  however,  in  rlew  of  the  results  reacbeA 
In  Crane  v.  Gloster,  ante,  and  In  this  case, 
to  call  the  attention  of  the  legislature  to 
the  crude  and  unsatisfactory  provlslona 
of  thestatute referred  to.  The  only  object 
of  Incorporating  any  provision  of  exclu- 
sion Is  to  prevent  fraud  and  Injustice.'* 
Then,  after  commenting  upon  the  facts  In 
the  two  cases  mentioned  and  the  applica- 
tion of  the  statute,  he  says:  "Thns,  aj 
will  readily  be  seen,  giving  to  the  defenu- 
ant  In  the  former,  and  the  plaintiff  in  the 
latter,  case  an  undue  and  unfair  advan- 
tage. A  statute  that  leads  to  such  results 
Is  repugnant  to  every  sense  of  justice  and 
of  right,  and  ought  to  be  amended."  It 
was  amended  by  an  act  of  the  legtalatnre 
of  1881.  (St.  1881,  p.  80,)  and  reads  as  fol- 
lows: "No  person  shall  be  allowed  to 
testify  •  •  •  when  the  other  party  to 
the  transaction  is  dead,  or  when  the  op- 
posite party  to  the  action,  or  the  person 
for  whose  Immediate  Iwneflt  the  action 
or  proceeding  is  prosecuted  or  defended.  Is 
the  representative  of  a  deceased  person, 
when  the  facts  to  be  proved  transpired  be- 
fore the  death  of  such  deceased  person." 
Under  the  above  statute,  the  defendant 
was  not  a  competent  witness  to  prove  the 
conversations  had  between  herself  and 
Hampton.  She  Is  prohibited  from  testify- 
ing as  to  any  statement  made  by  the  de- 
ceaseil  to  her.  or  to  any  business  transac- 
tion between  herself  and  the  deceased. 
The  statute  has  in  view  transactions  be- 
tween parties  one  of  whom  had  slncedleti, 
and  whose  representative  was  engaged 
In  a  suit  with  the  survivor.  As  to  such 
transaction  neither  party  Is  allowed  to 
testify.  The  survivor  should  not.  becansit 
the  month  of  the  other  party  to  the  trans- 
action Is  forever  closed.  Theretoretherule 
as  laid  down  in  the  case  of  Roney  v.  Buck- 
land,  4  Nev.  65,  in  a  clear  exposition  of  the 
law  as  it  then  existed,  and  re-enacted  in 
1881.  while  thecflseu  in  13  Nevada  were  a 
correct  interpretation  of  the  law  at  the 
time  the  decisions  were  rendered.  The  act 
of  the  legislature  governing  t lie  cases  be- 
ing repealed,  they  are  no  longer  authori- 
ties In  actlonssnch  as  theoneundercunslrl- 
eration.  In  support  of  the  views  herein 
expressed,  we  cite  os  authorities :  Wilcox 
V.  Corwin,  117  N.  Y.  502,  23  N.  E.  Rep.  l«f,; 
Cnift  V.  Moses.  112  N.  Y.  4.31,  20  N.  E.  Rep. 
892:  Tuck  V.  Nelson,  62  N.  H.  471;  Parks 
V.  Andrews.  10  N.  T.  Supp.  844;  Kimble  v. 
Carothers,Kl  Pa.  Rt.606:  Koehler  v.  Adier. 
91  N.  Y.  657;  Shaln  v.  Forbes.  82  Cal.  BSH, 
23  Pac.  Rep.  198;  Parks  v.  Caudle.  58  Tex. 
221;  Dolan  v.  IJolan,  (Ala.)  7  South.  Rep. 
425:  Glover  v.  Thomas.  (Tex.)  12  S.  W. 
Hep.  685:  Fulcher  v.  Mandell,  (Ga.)  10  S. 
E.  Rep.  582:  Nesbitt  v.  Parrott,  Id.  59(>; 
Patterson  v.  Martin,  (W.  Va.)  Id.  820; 
Ounther  v.  Bennett,  (Md.)  10  Atl.  Bep.  1(148; 
Gavin  V.  Blschoff,  (Iowa,)  46  N.  W.  Rep. 
306.  In  the  case  of  MImpson  v.  Simpson, 
CN.  C.)  12  S.  E.  Bep.  450,  plaintiff  was  per- 
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mttted  to  testify  that  the  sum  of  f50  bad 
been  paid  on  the  note  and  mortgage.  The 
mortgagor  and  maker  ol  the  note  was 
dead.  The  supreme  coi>rt  held  "that  the 
plaintiff  was  mit  a  competent  witness  to 
prove  what  was  or  was  not  paid.  The 
proof  necwsaiily  concerned  transactions 
with  the  deceased  about  which  he  coald 
testify,  and  might  testify,  differently,  H  IIt- 
ing,  and  we  think  be  was  rendered  Incom- 
petent as  a  witness  tor  any  such  purpose. " 
Counsel  for  appellant,  in  their  oral  argu- 
ment In  this  court,  claimed  that,  the  action 
being  prosecuted  by  Gage  as  snrvlving 
partner,  the  rule  did  not  apply,  and  the 
defendant  should  hare  been  permitted  to 
testify.  The  act  of  the  legislature  under 
conelderatlon  In  thiscase accomplishes  the 
very  purpose  of  its  enactment,  namely,  it 
prevents  living  witnesses  from  establish- 
ing contracts,  by  their  own  evidence,  as 
to  personal  transactions  and  communlca- 
tioDfl  with  parties  whose  lips  have  been 
sealed  by  death.  Tbe  case  of  Green  v. 
Kdick,  56  N.  T.  613,  was  an  action  against 
the  defendant,  as  surviving  partner  of  the 
firm  of  Edick  &  Son.  Upon  the  trial  plain- 
tiff, as  a  witness  in  his  own  behalf,  was 
allowed  to  testify  to  a  conversation  t>e- 
tween  himself  and  the  deceased  partner. 
Held  to  be  error,  and  Judgment  reversed. 
Roney  T.  Bnckland,  4  Nev.  46;  Shain  t. 
Forbes,  82  Cal.  583, 23  Pac.  Bep.  108 ;  Dolau 
T.  Dolan,  (Ala.)  7  South.  Rep.  426.  There 
was  no  error  in  the  ruling  of  the  court  in 
refusing  the  defendant  permisHlon  to  amend 
ber  answer:  (1)  The  amendment  was  In- 
tended to  vary  the  terms  of  a  written  con- 
tract, which  was  not  permissible.  In  the 
lace  of  tbe  admission  of  tbe  defendant  tliat 
she  did  not  claim  there  was  any  fraud  In 
the  transaction;  and  (2)  the  court  stated 
that,  It  the  defendant  wanted  toshowthat 
the  bill  of  sale  was  inteudedasa  mortgage, 
she  could  do  so.  There  was  no  error  in 
the  court's  refusal  to  make  the  finding 
asked  for  by  the  defendant.  There  Is 
nothing  in  the  case  that  would  Justify  the 
making  of  any  such  finding.  It  therefore 
follows.from  the  views  we  haveezpressed, 
and  from  the  authorltieft  we  have  cited, 
tbat  there  was  no  error  committed  by  the 
court  in  Its  rulings,  and  the  claim  of  the 
appellant  that  tliere  is  do  evidence  to  sus- 
tain tlie  decree  of  the  court  is  not  well 
founded.  The  Judgment  of  the  district 
court  and  the  order  refusing  a  new  trial 
are  affirmed. 


CoCNTT  OF  Eureka  v.  County  of  Landbb. 
(No.  1,830.) 

{Supreme  Cowrt  of  Nevada.   March  10, 1801.) 

Col-sties—  Creatios—Bodsdarieb. 
L.  county  was  crested,  and  thefortiethmerld- 
Ian  designated  as  its  western  boundary,  being 
also  deelKnated  as  tbe  eastern  boundary  of  a. 
county.  The  line  was  establisbed  by  ttie  aur- 
veyora  ot  both  ooantles,  as  provided  by  law,  for 
tbe  guidance  of  their  public  officers,  and  was 
generally  recognised.  E.  county  was  aftervrerds 
created  oat  of  L.,  to  be  divided  by  a  line  begin- 
ning on  the  north  line  of  L.  county,  equidistant 
front  its  north-east  andnortb-westi^mers.  Beld, 
that  E.  county  was  created  with  reference  to  the 
Borth-west  ecamee  of  L.  conn^,  as  then  estab- 
iisbod,  thooffh  It  was  altarwaroB  fbtmd  not  to  be 
on  the  fwtieth  moridiau. 


Appeal  from  district  court,  Ormsby 
county ;  Richard  Bisinq,  Judge. 

W.  D.  Jones,  Benty  Mayenbaum,  and 
T.  CoSn,  for  appellant.  Baker  A  Winea, 
for  respondent. 

Bblbnap,  C.  J.  Mr.  Wenbaw.  tbeowner 
of  real  estate  lying  near  the  boundary  line 
of  Eureka  and  Lander  counties,  and  as- 
seesed  by  each  county  as  within  its  juris- 
diction, paid  his  taxes  to  Lander  county, 
under  the  law  authorizing  a  tax-payer  to 
pay  either  county.  Gen.  St.  §  120S.  The 
county  of  Eureka,  claiming  that  the  as- 
sessed  property  is  within  Its  boundaries, 
brought  their  action  to  recover  back  tbe 
amount  4}f  money  paid.  The  statute 
creating  the  county  of  Eureka  describes 
the  boundary  line  between  Eureka  and 
Lander  couutles  as  follows:  "Beginning 
at  a  point  on  tbe  north  boundary  line  of 
Lander  connty.  equidistant  between  the 
north-east  and  north-west  corners  of  said 
Lander  county ;  thence  running  due  south 
from  said  Initial  point  to  the  south  bound- 
ary line  of  said  Lander  county. "  Eureka 
county  was  required  tiu  establish  this  line 
at  Its  own  expense.  St.  1878.  p.  107.  Tbe 
line  was  accordingly  established  by  Mr. 
Edwards,  the  county  surveyor  of  Eureka 
county.  His  survey  placed  the  disputed 
territory  In  Lander  connty.  At  the  time 
of  the  passage  of  tbe  law  creating  Eureka 
county  the  north  line  of  Lander  comity 
and  its  north-east  and  north-west  corners 
had  been  established.  As  the  position 
of  the  north-west  comer  Is  the  principal 
matter  of  contention  upon  this  appear 
the  manner  In  which  It  was  established 
may  be  stated.  Tbe  statute  creating 
Lander  county  designates  the  fortieth 
meridian  as  its  western  boundary.  Sc. 
1862,  p.  63.  The  meridian  is  also  the  easi- 
ern  boundary  of  Humboldt  county.  In 
the  year  1870  the  position  of  this  bound- 
ary line  was  establisbed  by  a  Joint  surrey 
of  the  county  surveyors  of  the  respective 
counties,  made  at  the  Instance  of  the  conn- 
ty commissioners,  in  pursuance  of  a  stat- 
ute reiguiring  the  establlsliment  of  bound- 
ary lines  between  counties  by  their  sur- 
veyors whenever  the  positions  of  such  lines 
are  disputed  by  reason  of  the  settlement 
of  persons  or  ownership  of  property  there- 
on. St.  1866.  p.  130.  Subsequently  the 
north-west  comer  of  Lander  county  was 
estabtlshed  by  the  connty  surveyors  of 
Humboldt  and  Lander  conntles.  Tbe 
point  was  accepted  by  the  county  survey- 
or of  Elko  county ;  and  the  south  bound- 
ary tine  of  that  county,  which  Is  the 
north  line  of  Lander  county,  commenccb 
at  this  comer.  This  line  and  corner  were 
established  in  order  that  certainty  could 
be  attained  in  questions  touching  the  ter- 
ritorial extent  of  the  Jurladiutlon  of  courts 
of  the  rightof taxation, and  other  matters 
of  a  public  nature;  and,  having  been  es- 
tablished for  the  Information  and  guid- 
ance of  public  officers  and  private  citizens, 
their  position  was  matter  of  public  knowl- 
edge. When  the  legislature  created  the 
couuty  of  Eureka  from  the  territory  em- 
braced within  Landercounty,  and  referred 
to  the  line  and  corners  mentioned.  It  must 
be  presumed  to  have  acted  with  knowl- 
edge of  these  public  facts.  There  was  1u 
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fact  DO  other  north  line  or  nortb-we8t 
comer  ol  Lander  coaoty  than  these,  nor 
was  provision  made  for  the  ascertain- 
ment  ol  any  other.  The  position  ol  the 
line  and  corner  was  mutter  of  interest  to 
the  coiiutl<>s  ot  Elko,  Humboldt,  and  Lan- 
der, as  welt  as  Enreka,  and.  If  the  legisla- 
ture had  Intended  any  other,  provision 
would  probably  hare  been  made  tor  a 
Joint  survey  by  the  counties  inten'Sted. 
But  at  this  time  no  one  had  questioned 
the  correctness  of  their  position.  Anoth- 
er act,  franierl  at  the  same  HCHSlon,  Illus- 
trates the  understanding  of  the  members 
of  the  lefclsluture  upon  this  subject.  The 
act  Is  entitled  "An  acttodeHneandestab- 
llsh  the  boundary  line  between  Humbi>ldt 
and  Lander  counties, "  (St.  1873,  p.  189,) 
and  deHcrlbes  the  portion  ol  the  line  under 
consideration  as  follows:  "Beginning  at 
the  north-west  corner  of  Lander  county, 
and  running  due  south  on  the  present  line 
between  Humboldt  and  Lander  counties 
to  a  point  due  north  of  Battle  Mountain 
sfcatlon.  •  •  »"  The"i)regent  line"  here 
mentioned  was  that  made  by  the  Joint 
survey  of  1870,  becauweUown  to  the  time  of 
the  passage  of  this  law  no  other  Hue  had 
been  run,  and  the  "north  west  corner" 
could  have  been  no  other  than  that  made 
by  the  Intersection  of  thenoutherly  bound- 
ary line  of  Elko  county  with  the  Hum- 
boldt-Lander line  in  the  year  1871.  In  the 
year  1887  It  w^as  discovered  that  the  Hum- 
boldt-Lander line,  as  fixed  by  the  Joint 
survey  of  1870,  was  not  at  the  fortieth  me- 
ridian, but  was  one  and  a  hnlf  miles  east 
of  it;  and  It  results  that  If  the  north  line 
of  Lander  county  were  extended  west- 
ward ao  as  to  Intersect  the  meridian,  and 
the  equidistant  point  mentioned  by  the 
statute  taken  upon  such  extended  line, 
the  disputed  territory  would  fall  in  Eu- 
reka county.  But  the  error  In  the  survey 
was  not  known  until  long  after  the  enact- 
ment of  the  law  creating  Eureka  ctfunty, 
and  has  no  bearing  upon  the  qnestion  ot 
the  Intention  ol  tne  ipglRlature.  The  In- 
tention must  be  ascertained  front  the  facta 
existing  at  the  time  of  the  passage  of  the 
law,  and  not  from  facts  arising  after- 
wards. At  the  time  the  law  was  framed 
the  impi-ession  was  that  the  position  ot 
the  line  and  corner  had  been  correctly  as- 
certalne<l.and  they  were,  therefore,  adopt- 
ed by  the  legislature  as  fixed  objects  from 
which  the  Eureka  line  could  be  estab- 
lished. The  Judgment  of  the  district 
court  in  lavor  ot  Enreka  county  la  re- 
versed, and  the  cause  remanded 


Haley  v.  Euicuka  County  Bank  et  aJ. 

(No.  1,325.) 
(Sitprenw  Court  of  Nevada.  March'lO,  1891.) 

JUOQMESTB  BT  DErAVLT— FlCTITIcma  StJlTS— MO- 
TION BT  Amicus  CrRi.A— Fracticr. 

1.  On  default  in  an  action  for  the  conversion 
of  personal  property,  it  is  not  errorfor  the  court, 
before  entwinir  JudfipiMHit,  to  require  proof  of  the 
vatne  of  the  property. 

2.  No  notice  U  necessary  before  motion  by  an 
amiruB  ciirta:  to  dismiss  an  action  on  tho  ground 
that  it  is  fictitious. 

8.  Defendants  purchased  property,  and  organ- 
ised a  company,  of  which  they  elected  plaintiff 
secretary.  Aftertviirds,  to  settle  their  title  to 
the  propwty,  ihey  transferred  the  title  tJiereto  to 


plaintiff,  and  had  him  sue  them  for  Its  conver- 
sion, agreeing  to  submit  to  ajudgment  by<lefault. 
after  which  plaintiff  was  to  transfer  to  them  oU 
his  leeal  rights  in  the  proper^.  Defendants  re- 
tained and  paid  plaintiff's  attorney.  It  appeared 
that  plaintiff  had  paid  nothiug  for  the  property. 
Plaintiff  claimed  that  the  suit  was  not  lictitious, 
but  hostile  to  defendants.  Held,  that  the  suit 
should  be  dismissed  as  flctltlouB,  on  motion  hy 
defendants'  counsel,  as  amicat  curUc,  supported 
by  afSdavlts.    Bioelow,  J.,  disscntiug. 

4.  Such  suit  may  be  dismift.<;ud  after  the  as- 
signment of  a  Judgment  by  default,  since  there 
are  no  rights  under  such  a  judgment  to  assign. 

5.  CommimfcatiODs  to  plaintiff's  attorney  in 
such  case  are  not  privil^ied,  since  he  was  acting 
both  for  plaintiff  and  defendants. 

6.  A  party  caunot,  on  appeal,  complain  that 
Judgment  was  entered  without  trial  by  Jury, 
which  was  not  waived,  if  tho  record  does  not 
show  that  a  jury  was  demanded. 

7.  Any  attorney  may,  as  amicus  curtCB,  move 
the  dismissal  of  a  flotitious  suit. 

Appeal  from  district  court, Eurekacoun- 
ty;  A.  L.  FiTZGRBAi.u,  Judge. 

Wren  &  Cheney,  for  appellant.  Baker  A 
Wines,  for  respondents. 

Murphy,  J.  This  case  came  before  this 
court  on  appeal  from  an  order  of  the  dis- 
trict court,  setting  aside  the  default  of  the 
defendants.  The  order  was  reversed,  and 
the  cau^e  remanded.  22  Pac.  Bep.  1096, 
20  Ner.  410.  It  la  unnecessary  to  repeat  the 
history  ot  the  case  here.  On  the  return  of 
the  case  to  the  district  court,  the  plaintiff, 
by  his  attorney,  appeared  In  court,  ana 
asked  tor  Judgment  on  the  pleadings  tor 
the  full  amount  prated  for  in  the  com- 
plaint, no  answer liavlng  been  filed:  which 
moticm  was  by  the  court  denied,  on  the 
ground  that  the  plaintiff  was  not  entitled 
to  a  Judgment  without  proof  of  the  valne 
of  the  proi)crty  nlleged  to  have  been  con- 
verted. In  an  action  arising  npon  con- 
tract, for  the  recuvery  of  money  or  dam- 
ages unly,  a  default  and  final  judgment 
may  be  entered  by  the  clerk.  In  all  other 
cases  the  plaintiff  rauat  apply  to  the  court 
for  the  relief  prayed  for  In  his  complaint, 
and  when  he  doen  so  the  eourt  may  re- 
quire additional  proof,  and  it  is  not  error 
for  the  court  to  refuse  to  enter  Judgment 
on  the  pleadings  alone,  and  the  proof 
must  be  made  when  demanded.  Parker  r. 
Wnrdner.  (Idaho.)  18  Pac.  Rep.  173. 

<i.  W.  Kaker,  as  an  officer  of  the  court, 
and  as  amieaa  curia,  submitted  a  written 
motion  to  tbecnnrt  "to  dismiss  theactioa 
as  to  all  the  delendants,  except  the  Eureka 
County  Bank,  upon  the  ground  and  for  the 
reason  that  the  same  was  and  Is  a  sham 
action,  colorably  instituted  between  the 
plaintiff  and  the  defendants  Sadler,  Torre, 
Barbieri,  and  the  Nevada  Stage  &  Trans- 
portation Company,  without  any  Inten- 
tion of  ever  determining  nny  dispute,  or 
litigating  any  question,  or  ever  having  any 
adversary  trial,  but  simply  to  obtabi  the 
Judgment  and  decision  of  the  court  upon 
a  felKned  issue,  which  might  affect  other 
parties  not  Impleaded :  and  that  said  ac- 
tion between  the  parties  last  above  men- 
tioned was  amicably  instituted,  without 
any  real  dispute  between  them,  and  their 
Interest  In  the  question  when  the  said  suit 
was  brought  was  one  and  the  same,  and 
not  adverse.  That  In  these  proceedings 
the  plaintiff  and  said  deteudauts  men- 
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tlutjetl  were  seeklsg  to  Bee u re  snch  a  Judg- 
ment to  be  entered  as  mlKht  result  to  the 
advantage  of  the  defeiidantB,  with  refer- 
ence to  the  title  of  the  property  mentloDed 
Id  the  complulnt,  and  ndversely  to  the  In- 
tereBtoI  otberparties  not  before  the  court, 
and  who  hod  no  knowledge  ol  the  Bult, 
and  nu  opportunity  to  be  heard,  and 
have  any  interest  they  might  have  In  the 
HUbJect-matter  ol  the  suit  determined. 
That  the  attorney  for  the  plaintiff,  who 
brought  the  action  for  the  defendants  last 
above  mentioned,  waa  employed  and  paid 
by  them,  and  such  suit  waa  simply  a 
Buheme  to  In  some  way  obtain  a  Judgment 
of  the  court  upon  a  feigned  issue,  which  it 
was  conceived  might  be  of  advantage  to 
the  defendants,  and  for  which  purpose  the 

f>laiiitiff  permitted  bis  name  to  be  used  In 
natituting  the  same.  **  lu  support  of  this 
motion,  the  uiuicus  curitP  offered  the  affi- 
davits of  Sadler  and  Hives,  and  It  was 
stipulated  between  the  parties  that  the 
testimony  taken  on  the  hearing  of  the 
motion  to  open  the  ddault  should  be  con- 
sidered admitted  as  evidence  on  the  hear- 
ing of  this  motion,  in  BO  faras  thesame  was 
applicable.  The  plaintiff  objected  to  the 
couslderutioD  of  the  motion,  upon  the 
ground  that  thesame  had  not  been  noticed. 
The  court  permitted  the  motion  and  affi- 
davits to  be  Hied,  and  informed  the  plain- 
tiff that  he  might  have  all  the  time  he  re- 
quired to  prepare  counter-atfldavits  and 
argne  said  motion.  The  plaintiff  denied 
the  right  of  counsel  to  make  the  motion, 
and  excepted  to  the  ruling  of  the  court. 

The  objection  of  the  plaintiff  to  the  Sl- 
ing and  hearing  of  the  motion  to  dismiss, 
on  the  ground  that  the  same  was  not  no- 
ticed, ia  without  merit:  (1)  Because  upon 
the  reading  and  Allng  of  the  motion  tlie 
court  Informed  counsel  for  plaintiff  that 
tbey  should  have  all  the  time  they  desired 
to  flie  counter-aftidnvits  and  argue  the 
motion,  which  offer  thpy  declined  to  avail 
themselves  of.  but  stipulated  that  the  affi- 
davits, submitted  to  the  court  on  the  ton- 
alderatiun  of  the  motion  tu  open  up  the 
default,  on  the  former  hearing  of  this  case, 
should  be  admitted  as  the  evidence  on  this 
motion,  in  ho  tar  as  the  same  was  perti- 
nent to  the  question  submitted  for  decis- 
ion. And  (2)  a  motion  of  this  ciiaracter 
is  in  the  nature  of  a  suggestion  to  tlie 
court  that  the  action  then  pending  is  not 
a  rea),  but  a  fictitious,  one,  to  obtain  a 
Judgment  of  the  court,  not  upon  any  issue 
tben  Involved  bet  veen  the  parties  to  the 
action,  hut  that  might  be  used  by  either 
the  plaintiff  or  the  defendants  against 
strangers  to  the  action  who  might  there- 
after come  in  and  claim  an  interest  in  the 
property  sued  for.  When  actions  are 
brought  in  a  court  of  law,  a  duty  devolves 
npon  the  Judge,  and  that  la  scrupuiously 
to  guard  Its  proceedings  from  being  used 
by  the  parties  coUuslvely,  and  not  suffer 
a  Judgment  to  be  entered  without  being 
fully  satisfied  that  a  cause  of  action  really 
exists  as  provided  for  by  law.  Whenever 
facts  are  placed  before  a  court,  which 
cauae  any  suspicion  that  there  ht  any  col- 
lusion between  the  parties,  no  matter  in 
what  way  or  form  the  facts  are  brought 
to  the  knowledge  of  the  court,  It  is  the 
doty  of  the  Judge  at  once  to  institute  sucb 
T.26F.no.l— 6 


an  examination  as  will  satisfy  blm  oftbe 
truth  or  falsity  of  the  charge. 

There  are  many  circumstances  connect- 
ed with  this  case  which  certainly  give 
a  strange  appearance  to  theraode  in  which 
this  action  was  commenced  and  has  been 
prosecuted,  sufficient.  In  our  opluiou,  to 
sustuin  the  order  of  dismissal.  It  uppeors 
from  the  uncontradicted  testimony  that 
one  Townshend  had  a  contract  from  the 
government  of  the  United  States  for  the 
transportation  of  the  United  States  mall 
from  Eureka,  in  Eureka  county,  to  Ploche, 
in  Lincoln  county,  all  in  this  state.  He 
was  in  possession  of  horses,  wagons,  and 
harness  sufficient  to  stock  the  route.  R. 
Sadler  and  John  Torre  were  his  bonds- 
men. Townsbend  became  indebted  to  the 
Eureka  County  Bank  in  tliesum  of  "four 
thousand  eight  hundred  dollars,  to  Torre, 
Sadler,  and  Barblerl  in  the  sum  of  two 
thousand  dollars,  and  there  was  still  due 
to  the  Utah,  Nevada  &  California  Stage 
Company  the  sum  of  two  thousand  doI< 
lars,  balance  of  purchase  money  for  the 
stock  on  the  road;  making  a  total  indebt- 
edness of  eight  thousand  eight  hundred 
dollars."  The  Eureka  County  Bank  insist- 
ing upon  the  payment  of  Its  claim.  Town- 
sbend, on  the  nth  day  of  March,  1887,  sold 
and  delivered  to  the  bank  all  the  property 
used  in  transporting  said  mall,  and  his  in- 
terest In  the  said  contract  with  the  gov- 
ernment. That  the  said  Sadler,  Torre, 
and  Barblerl,  in  order  to  protect  them- 
selves from  loss,  upon  the  failure  of  the 
parties  to  carry  said  mail  in  accordance 
with  the  contract  for  which  they  were 
bondsmen,  with  the  knowledge  and  con- 
sent of  Townshend,  purchased  the  prop- 
erty and  contract  from  the  Eureka  County 
Bank,  paying  therefor  the  sum  of  $4,800. 
They  also  assumed  the  indebtedness  due 
from  Townsliend  to  the  Utah.  Nevada  ft 
California  Stage  Company.  That  after 
the  purchase  of  said  property  by  Sadler, 
Torre,  and  Barblerl  they  organized  the 
Nevada  Stage  ft  Transportation  Com- 
pany, and  they  subscribed  for  and  owned 
all  the  stock.  That  In  order  to  qualify 
Thomas  E.  Haley,  the  parties  above 
named  gratuitously  transferred  to  blm  25 
shares  of  the  capital  stock  of  said  com- 
pany, and  made  him  secretary  thereof. 
The  Utah,  Nevada  ft  California  Stage 
Company  setting  up  Ita  claim  to  the 
property,  R.Sadler  purchased  all  the  right, 
title,  and  interest  of  the  said  Utah,  Ne- 
vada &CalIforniaStageCompany,for  him- 
self, Torre,  Barblerl,  and  tlie  Nevada 
Stage  ft  Transportation  Company,  agree- 
ing to  give  notes  signed  by  himself,  Torre, 
and  Barbierl  for  the  sum  of  $2,000.  When 
the  time  came  for  the  giving  of  said  notes, 
Torre  was  absent  from  Eureka,  and  the 
notes  of  Sadler,  Haley,  and  Jackson  were 
offered  in  lieu  thereof;  but  the  same  were 
not  accepted  by  the  company,  and  they 
were  returned  to  the  makers  thereof,  and 
the  notes  of  Sadler,  Torre,  and  Barbierl 
were  made,  and  accepted  by  the  com- 
pany, and,  through  the  advice  o!  Henry 
Rives,  the  title  ol  the  Utah, Nevada  ftCali- 
fornla  Stage  Company  was  taken  In  the 
name  ol  Haley,  for  the  purpose  of  com- 
mencing a  suit  and  clearing  the  title  to  the 
pn>per^,  which  was  to  be  dune  for  tlw  use 
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and  benefit  o(  Sadler,  Torre,  and  Barbleri, 
and  the  Nevada  Stage  &  Transportation 
Company,  but  that  the  said  Hnley  never 
bargained  for,  purchased,  or  paid  one  dol- 
lar for  said  property,  and  oniy  received 
tlie  legal  title  tu  Bald  property  at  the  re- 
quest of  Sadler,  and  with  the  express  un- 
derstondlng  and  agreement  that  he  vpaa 
in  alt  things  to  be  governed  by  the  advice 
of  the  Bald  Henry  Blves,  and  that, If  a  suit 
was  to  be  Instituted,  It  wan  to  be  con- 
ducted in  a  friendly  manner,  and  under 
the  control  of  the  defendants,  and  In  their 
Interests,  and,  when  the  title  thereto  was 
settled,  to  convey  all  of  said  property  to 
the  said  Sadler,  Torre,  and  Barbleri,  or  to 
any  person  whom  they  might  designate. 
This  suit  for  conversion  was  commenced 
by  the  plaintiff  while  he  was  acting  as  sec- 
retary of  a  corporation,  against  the  cor- 
poration and  tliree  of  the  stockholders. 
The  defendants  Sadler.  Torre,  and  Bar- 
bleri employed  and  paid  the  fees  of  the  at- 
toraey  for  the  plaintiff  and  all  the  costR  of 
court.  Haley  testified,  and  denied  that 
there  was  any  agreement  between  him- 
self, Sadler,  Torre,  and  Barbleri  That  a 
jadgraent  should  not  be  taken  against  the 
defendants  Sadler,  Torre,  Barbleri,  and 
the  Nevada  Stage  &  Transportation  Com- 
pany; orthat  the  suit  should  be  a  friendly 
one.  and  should  inure  to  the  use  and  ben- 
efit of  the  defendants  above  named.  He 
admits  that  Sadler  first  spoke  to  him 
about  purchasing  the  title  of  the  Utah,  Ne- 
vada &  California  Stage  Company;  ad- 
mits the  giving  of  the  notes  of  Sadler,  his 
own  and  Jackson's,  and  the  return  of 
them  to  him;  admits  that  he  never  paid 
any  money  whatever  for  the  property, 
but  says  he  expected  to  pay  his  notes. 
But  they  were  returned  tu  him,  and  Sadler, 
Torre,  and  Barbleri  gave  notes,  and  paid 
them  as  they  became  due.  They  had  prior 
thereto  paid  the  Eureka  County  Bank  the 
snm  of  94,800,  and  had  been  in  possession 
of  all  the  property. 

The  evidence  was  sufficient  to  satisfy 
the  court  that  there  was  collusion  be- 
tween the  plaintiff  and  the  three  defend- 
ants named,  and  that  the  action  was  not 
cftramenoed  for  the  purpose  of  settling 
any  real  controversy  then  existing  be- 
tween the  parties.  In  the  case  of  Brew- 
Ington  V.  Lowe,  1  Ind.  23,  the  supreme 
court  said :  "  We  think  these  proceedings 
were  Instituted  under  a  mistaken  appre- 
hensioQ  of  the  proper  function  of  the  judi- 
ciary. Courts  of  Justice  are  established 
to  try  questions  pertaining  to  the  rights 
of  individuals.  An  action  Is  the  form  of 
a  suit  given  by  law  for  the  recovery  of 
that  which  Is  one's  due,  or  a  legal  demand 
of  one's  rights.  •  •  •  Indeed,  It  Is  well 
settled  that  courts  will  not  take  cogni- 
zance of  fictitious  suits,  instituted  merely 
to  nbtalH  Judicial  oplnlooB  upon  points  of 
law. "  In  the  case  of  Longhead  v.Barthol- 
omew,  reported  In  Wright,  (Ohio,)  91, 
Lane,  J.,  said:  "Courts  are  Instituted  to 
try  questions  pertaining  to  the  real  inter- 
ests of  individuals;  to  settle  substantial 
controversies;  to  preserve  the  peace  of  so- 
ciety; and  where  questions  submitted  to 
theiractionarenierely  questions  of  specula- 
tion, and  where  their  discussion  Is  contra, 
buntt/i  mores,  OT  agaloBt  public  policy,  or 


where  thelnqnlry  tends  to  castrldlcule  up- 
on tho  court,  or  where  the  investigation  is 
palpably  Injurious  to  the  Interests  or  feel- 
ings of  third  persons,  without  affecting  the 
substantial  rights  of  the  litigants,  some 
means  will  befound  toarrest  thelnqulpy." 
In  the  case  of  Lord  v.  Veaziu,  8  How.  255, 
Taney,  C.  J.,  said;  "It  is  the  office  of 
courts  of  Justice  to  decide  the  rights  of 
persons  and  of  prr^perty,  when  the  per- 
sons interested  cannot  adjust  them  by 
agreement  between  themselves,  and  to  do 
thin  upon  the  full  hearing  of  both  parties. 
And  any  attempt,  by  a  mere  colorable  dis- 
pute, to  obtain  theoplnlon  of  thecourtup- 
on  a  question  ofiaw  which  a  party  desires 
to  know  for  his  own  interest  or  his  own 
puriioses,  when  there  Is  no  real  and  sub- 
stantial controversy  between  those  who 
appear  as  adverse  parties  to  the  suit,  Is 
an  abuse  which  courts  of  Justice  have  al- 
ways reprehended,  and  treated  as  punish- 
able contempt  of  court.  •  »  •  The  ob- 
jection In  the  case  before  us  Is  not  that  the 
proceedings  were  amicable,  but  that  there 
is  no  real  conflict  ofintereat  between  them ; 
and  that  the  plaintiff  and  defendant  have 
the  same  Interest,  and  that  interest  ad- 
verse, and  In  confilct  with  the  interest  of 
third  persons.  *  *  *  A  Judgment  en- 
tered under  such  circumstances,  and  for 
such  purposes.  Is  a  mere  form.  The  whole 
proceeding  was  In  contempt  of  the  court, 
and  highly  reprehensible,  and  the  learned 
district  Judge,  who  was  then  holding  the 
court,  undoubtedly  suftored  the  Judg- 
ment pro  forma  to  be  entered  under  the 
impression  that  there  was  in  fact  a  con- 
troversy between  the  plaintiff  and  de- 
fendant, and  that  they  were  proceeding 
to  obtain  n  decision  upon  a  disputed  ques- 
tion of  law,  in  which  they  had  adverse  in- 
terests. A  judgment  In  form,  thus  pro- 
cured, in  the  eye  of  tbelaw.Is  nojudguient 
of  the  court.  It  is  a  nullity,  and  no  writ 
of  error  will  lie  upon  It.  This  writ  Is  there- 
fore dismissed. In  Smith  V. Railway  Co., 
29  Ind.  546,  a  fictitious  name  was  used  for 
plaintiff  in  the  action.  The  testimony 
shows  that  the  name  of  Smith,  Instead  of 
Reeder,  was  more  by  accident  then  Inten- 
tUmal.  But  the  court  did  not  dismiss  the 
appeal  on  that  ground,  but  that  tbeln- 
terestsof  Reederand  the  railroad  company 
were  not  antagonistic,  and  the  decision 
was  intended  to  affect  third  persons.  See, 
also,  Hotchkiss  v.  Jones,  4  Ind.  260.  The 
case  of  Clex'eland  v.  Chamberlain,  1  Black, 
42'!,  was  a  retil  action.  The  plaintiff  bad 
Judgment.  Thereafter  defendant  pur- 
chased the  plaintiff's  Judgment,  and  per- 
fected an  appeal  to  the  supreme  court. 
These  facts  were  called  to  the  attention  of 
the  court.  Mr.  Justice  Grieb  said:  "This 
appeal  must  be  dismissed.  Selah  Cham- 
berlain Is,  In  fact,  both  appellant  and  ap- 
pellee. By  the  Intervention  of  a  friend,  he 
has  purchased  the  debt  demanded  by 
Cleveland  In  his  bill,  and  now  carries  on 
a  pretended  controversy  by  counsel,  chosen 
and  paid  by  himself,  and  on  a  record  se- 
lected by  them,  for  the  evident  purpose  of 
obtaining  a  decision  injurious  to  the  rights 
and  Interest  of  third  parties."  In  the  case 
of  Berks  Co.  v.  Jones,  21  Pa.  St.  416,  Black, 
C.  J.,  speaking  for  the  court,  said :  **  With- 
out a  doubt,  the  object  of  the  proceeding 
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was  not  to  settle  a  Teal  dispute,  bat  mere- 
ly to  ascertain  the  law;  In  other  words, 
to  make  the  coart  act  as  coansel  for  the 
comintBsioners.  But  they  have  no  rlKbt 
to  set  adviee  In  this  way.  Coorts  ought 
to  encouraKe  amtcuble  submissloits  of  real 
dlspatea,  but  people  have  no  right  to  pro- 
pound abstract  questions  to  them.  For 
this  there  is  not  only  the  clearest  reason , 
but  the  highest  authority.  »  •  •  The 
Judge  of  the  common  pleas,  orerindul- 
gent  to  the  parties,  decided  the  law  for 
them,  when  he  might  have  stricken  the 
case  from  the  record.  With  an  easy  good 
nature,  equally  Inexcusable,  we  hare  done 
the  same  thing.  We  hare  considered  the 
subject  with  as  much  care  as  if  It  had  been 
r^ularly  before  us,  and  we  unauimously 
agree  in  pronouncing  the  opinion  of  the 
court  below  to  be  a  perfectly  sound  expo- 
sition of  the  law.  But,  because  there  was 
nothing  on  which  a  Judgment  could  be  en- 
tered, the  writ  of  error  must  be  quashed." 
FltUburgh  7.  Allegheny,!  Pitts.  B.  99.  In 
the  case  of  Meeker  v.  Straat,  38  Mo.  App. 
343,  the  supreme  court  said:  "This  de- 
cree cannot  stand.  Suits  contemplate 
adversary  parties,  although  amicable 
suits  may  be  brought  to  determine  the  re- 
spective  rights  of  the  parties  thereto, 
when  a  suit  Is  brought  with  a  view  of 
affecting  the  rights  of  third  parties,  and 
it  is  apparent  that  that  Is  Its  sole  object, 
the  suit  ceases  to  be  adverHary,  and  be- 
comes collusive.  No  court  should  lend  Its 
aid  to  such  a  proceeding,  least  of  all  a 
court  of  equity.  •  •  •  All  these  consid- 
erations lead  to  the  Inevitable  conclusion 
that  the  decree  in  the  present  case  was 
unwarranted  by  the  law  and  the  evidence, 
and  that  the  trisl  court,  instead  of  render- 
ing a  decree  for  plaintiff,  should  bavedls- 
mlRsed  her  bill.  Judgment  reversed,  and 
bin  dismissed." 

Conrts  of  Jostles  are  established  tor  the 
purpose  of  deciding  really  existing  ques- 
tions ol  right  between  parties  who  In  good 
faith  submit  a  case  to  the  court  torade- 
cislou,  and  the  court  should  not  try  an  ac- 
tion upon  a  feigned  Issue,  or  an  abstract 
qnestlon  of  law,  or  Judicial  practice,  not 
arising  out  of  clrcumstaures  really  exist- 
Ins,  in  which  the  piirtles  have  a  legal  in- 
terest. An  action  is  aleeal  prosecution 
by  a  party  complainant  against  a  party 
defendant,  to  obtain  the  Judgment  of  the 
court  in  relation  to  some  rights  claimed 
to  be  secured,  or  some  remedy  claimed  to 
be  given  by  law  to  ttie  party  complaining. 
It  is  given  by  law,  tor  the  recovery  of  that 
wblcb  Is  one's  due,  or  a  legal  demand  of 
one's  rights.  From  the  evidence  In  this 
case  we  are  satisfied  that,  at  the  time  of 
commencing  this  action,  the  plaintiff  had 
no  legal  demand  against  the  delendants, 
and  they  did  not  infringe  upon  any  of  the 
plaintiff's  rights  in  relation  to  the  prop- 
erty In  controversy;  that  the  action  was 
commenced  by  the  plaintiff  as  the  agent 
and  trustee  of  the  defendants,  and  his  de- 
nial "that  there  was  no  agreement  be- 
tween himself  and  Sadler  that  no  Judg- 
ment should  betaken  against  Sadler,  Torre, 
Barbieri,  or  the  Nevada  Stage  &  Trans- 
portation Company,"  need  occupy  but  lit- 
tle attention, as  all  tbe  circumstances  con- 
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nected  with  the  purchase  and  possession 
of  the  property,  as  well  as  the  affidavits 
of  illves,  Sadler,  and  Torre,  In  support  ol 
the  motion  to  dismiss,  clearly  show  that 
plaintiff  had  agreed  to  and  was  holding 
the  bill  of  sale  of  the  property  in  trust  for 
the  defendants  named,  and  for  their  use 
and  benefit,  and  for  the  purposeof  protect- 
lug  their  title  to  the  propei'ty,and,a8  they 
supposed,  to  prevent  Townshend  from  as- 
serting any  claim  to  the  property,  under 
an  agreement  entered  Into  by  Townshend 
on  the  one  part,  and  Sadler,  Torre,  and 
Barbieri  on  the  second  part,  wherein  they 
covenanted  and  agreed  that  Immediately 
upon  the  receipt  by  us  of  all  moneys  which 
we  have  agreed  to  pay  said  Eureka  Coun- 
ty Bank,  and  all  money  now  due  us  from 
W.  J.  Townshend,  together  with  all  which 
we  may  hereafter  have  to  pay  out  In  or- 
der to  conduct  said  stage  line,  and  upon 
our  being  secured  from  Toss  by  reason  of 
our  being  sureties  upon  the  mall  contract 
bonds  of  said  W.  J.  Townshend,  we  will 
transfer  and  set  over  unto  said  Town- 
shend, or  his  order,  all  of  said  property 
connected  with  said  lines  which  we  may 
acquire  in  connection  with  the  conduct  of 
said  lines,  and  which  we  may  charge  as 
having  been  necessarily  purchased  In  the 
conducting  of  said  lines  and  business.  It 
Is  also  understood  and  agreed  that,  In  case 
we  have  to  pay  Interest,  and  any  money, 
to  the  Utah,  Nevada  ft  California  Stage 
Company,  in  order  to  carry  on  said  stage 
Hues,  or  to  retain  possession  of  the  prop- 
erty hereinbefore  mentioned  as  having  been 
transferred  to  us,  this  agreement  to  recon- 
vey  shall  not  become  operative  until  such 
Interest  and  payment  to  said  Utah,  Nevada 
&  California  Stage  Company  shall  here- 
paid  to  us;"  and,  as  was  said  In  the  case 
of  Lord  V.  Veazie,  supra,  any  Judgment, 
entered  under  the  above  state  of  facts, 
would  be  a  nulU^;  and  a  right  ol  action 
muit  becompleteb^orethesult  Is  brought, 
and  no  subsequent  occurrence  of  a  ma- 
terial fact  will  avail  the  plaintiff  In  main- 
taining the  suit.  Moore  v.  Maple,  25  111. 
&43.  Therefore  the  assignmentof  the  Judg- 
ment by  Haley  to  Ahern  did  not  change 
the  condition  of  things  as  to  the  fictitlous- 
ness  of  the  acUon  when  commenced.  There 
could  be  no  rights,  under  such  a  Judgment, 
to  assign. 

The  plaintiff  also  objected  to  the  reading 
of  the  affidavit  of  Rives,  for  the  reason 
that  the  same  was  Incompetent,  Irrelevant, 
and  Immaterial,  and  discloses  information 
which  was  obtained  when  he  was  acting 
as  attorney  for  the  plaintiff,  and  discloses 
privileged  communications  between  attorn 
ney  and  client,  and  that  it  attempts  to 
prove  facts  contrary  to  the  admitted  al- 
legations of  the  complaint.  Itdld  not  dis- 
close privilegedcommunlcatlons.  Some  of 
the  statements  made  by  htm  were  in  the 
nature  of  communications  received  while 
acting  as  the  agent  and  attorney  for  the 
defendants  In  the  purchaseof  the  propertsr 
from  the  Eureka  County  Bank,  Townshend, 
and  the  CTtab,  Nevada  &  California  Stage 
Company,  and  conversations  had  by  Haley 
and  Sadler,  in  the  presence  and  hearing  of 
Rives;  and  such  statemmts  are  not  prir* 
lleged,  when  the  action  is  between  the pa^ 
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ties  to  tlie  coDTeraatlon.  Michael  r.  Foil, 
(N.  C.)  6  S.  E.  Rep.  264.  Where  an  attorney 
was  acting  for  both  plaintIO  anfl  defend- 
ant In  drawing  a  contract  tor  them  to 
aigD,  commuDlcatlonfl  of  the  parties  to 
such  attorney  are  not  confidential.  Ap- 
peal of  QoodwlnOas-HtOTeft  M.Co.,(Pa.) 
12  All.  Rep.  786;  Grlfiln  v.  Orlffln,  (III.)  17 
N.  E.  Rep.  783;  Hnrlbnrt  v.  Hnrlbiirt.  2  N, 
Y.  Snpp.  317.  In  the  case  of  Bauer's  Es- 
tate, reported  In  21  Pac.  Rep.  762,  the  bu- 
preme«ourt  of  California  said  :  **  When  two 
persons  address  a  lawyer  as  their  common 
ageni,  their  commnnlcatlons  to  the  lawyer, 
as  far  as  concerns  strangers,  will  ba  priv- 
ileged, bnt  as  to  themselres  they  stand  un 
the  same  footing  as  to  the  lawyer,  and 
either  can  compel  htm  to  testify  against 
the  other  as  to  their  negotiations.  The 
appellant  claims  that  the  conrt  erred  In 
granting  said  motion  to  dismiss,  and  In 
entering  said  Jadgment,  tor  the  reason 
that  no  Jury  was  ever  waived  in  this  ac- 
tion." Ad  answer  to  that  objection  is 
that  a  jury  was  notdemanded,  and  by  tlie 
silence  of  the  plaintiff  he  waived  his  right 
thereto  if  any  he  had.  In  the  case  of 
Sheets  v.  Bray,  24  N.  E.  Rep.  368.  the  su- 
preme court  ot  Indiana  said:  "We  have 
been  unable  to  find  any  bill  of  exceptions 
in  the  record  showing  a  request  on  the 
part  of  appellants  for  a  Jury  trial,  and  a 
refusal  and  exception  thereto,  nor  la  any 
such  bill  referred  to  by  counsel  In  their 
brief.  In  the  absence  ot  such  request,  the 
right  to  atrial  by  Jury,  It  such  right  ex- 
isted In  this  case,  must  be  regarded  as 
waived."  Grant  t.  Hughes.  <N.  C.)2S. 
E.  Rep.  S45. 

The  objection  of  the  ptaintin  to  Q.  W. 
Baker,  as  amicua  curix,  making  the  mo- 
tion to  diBmisB  the  action,  Is  without 
merit.  In  the  earlier  Kngllshcases  we  And 
that  any  stranger,  as  amJcHS  cur/iB,  may 
move  the  court  ot  matters  apparentln  the 
wilt,  and  the  court  ex  o^c/o  is  bound  to 
abate  the  writ,  if  it  bo  vicious,  for  false 
Latin  or  default  of  form,  or  that  the  one 
plea  goes  to  the  whole,  and  the  court  wilt 
dlHcharge  all  others;  or  may  move  to 
quash  un  ludlctuient  ap[iarently  vicious, 
be  the  crime  what  It  will;  and  a  party 
was  permitted  to  state  In  court  that  he 
WHS  present  at  the  making  of  the  statute, 
and  what  wns  the  Intention  ot  parliament 
in  enacting  the  law ;  and,  if  an  action  be 
abated,  any  one  may  move  to  have  the 
verdict  set  aside, even  the  defendant  him- 
self. 2  Vln.  Ahr.  175.  If  a  Judge  be  doubt- 
ful or  mistaken  In  a  matter  of  law,  a 
stander-by  may  Inform  the  court,  as  Rtni- 
cuB  curias.  In  some  cases,  a  thing  is  to  be 
made  apparent  by  snggestion :  on  theroll, 
by  motion;  sometimes  by  pleadings:  and 
sometimes  as  amicus  curia,  Tayl.  L.  Gl, 
48,  and  29  Ind.,  supra.  In  the  case  of  Ex 
parte  Randolph,  2  Brock.  454,  Mr.  Nichols 
appeared  aanmlcus  curliB  at  the  request  of 
the  court,  and  argued  the  question  therein 
pending.  And  In  Ex  parte Yeager.ll  Grat. 
656,  where  the  petitioner  had  made  applica- 
tion tor  a  license  to  keep  a  public  house. 
Fry,  who  was  counsel  In  u  similar  action, 
was  permitted  to  appear  as  arnicas  cnrtse, 
and  argue  against  granting  the  same.  In 
the  case  ot  People  r.OlbbSt(Mlch.)  report- 


ed in  38  N.  W.  Rep.  258,  Thompson  asked 
permission  of  the  court  to  assist  In  the 
prosecution  of  the  case,  he  having  thereto- 
fore had  something  to  do  with  the  pros- 
ecution, but  bis  request  was  denied. 
Thompson  then  saggnBted  to  the  conrt 
that  the  defendant  be  reqaired  to  plead  to 
the  Information.  Counsa  for  the  defend- 
ant objected  to  Thompson  addressing  the 
court,  the  objection  was  overruled,  and 
the  defendant  required  to  plead.  On  ap- 
peal, the  supreme  court  said:  '*The  sug- 
gestion of  Thompson  waa  one  which  might 
very  properly  have  been  made,  as  amicus 
cur^«,  by  any  member  of  the  bar."  The 
court  may,  and  often  does,  of  its  own  mo- 
tion, ask  of  counsel  information  upon  a 
point  In  doubt,  or  in  relation  to  the  merits 
of  tlie  case  on  trial.  8tate  v.  McCulluugh, 
18  Pac.  Eep.  756,  30  Nev.  154.  It  Is  not 
only  the  right,  but  the  duty,  of  an  attor- 
ney ot  the  conrt.  If  he  knows  or  has  rea- 
son to  believe  that  the  time  ot  the  court  Is 
being  taken  up  by  the  trial  of  a  feigned  is- 
sue, to  so  Inform  the  Judge  thereof ;  and  It 
is  discretionary  with  tlie  court  to  stay 

firoceedlngs,  make  due  Inquiry,  and,  if  the 
acts  warrant  the  suggestlou,  then  dis- 
miss the  case.  The  judgment  of  dismissal 
is  affirmed. 

BroELow,  J.,  {dissenting.)  In  tlie  veri- 
fied complaint  filed  in  this  action,  the 
plaintiff  alleges  that  he  Is  the  owner  and 
entitled  to  the  possestilon  of  certain  per- 
sonal property  of  the  value  of  $6,2tlD. 
which  the  defendants  have  unlawfully 
taken  from  him,  and  converted  to  their 
own  use.  TUedefendantsdemurre<l;  their 
demurrer  was  overruled;  and,  all  but  the 
bank  falling  to  answer,  their  detanlt  was 
entered.  Subsequently,  upon  their  mo- 
tion, the  default  was  set  aside  by  the  dis- 
trict court,  but,  upon  appeal  to  this  court, 
(22  Pac.  Rep.  1098.)  the  order  was  re- 
versed. Upon  the  roturn  ot  the  case  to 
the  district  conrt,  for  farther  proceedings 
upon  tbe  default,  on  motion  of  the  defend- 
ants' attorney,  G.  W,  Baker,  acting  aa 
amicus  CLT/a*,  the  action  was  dismissed, 
upon  the  ground  that  It  was  collusive 
and  fictitious.  It  Is  agreed  that  the  prop- 
erty originally  belonged  to  the  Utah,  Ne- 
vada &  California  Stage  Company.  One 
Townshend  was  In  possession  of  It,  under 
a  contract  of  purchase,  the  company  re- 
taining title  until  It  was  paid  tor.  The 
defendant's  were  sureties  upon  a  certain 
bond  for  Townshend,  and  he  was  also  In- 
debted to  them.  Becoming  involved.  lie 
transferred  the  property  to  the  Eureka 
Bank,  to  which  he  was  also  indebted. 
The  defendants  paid  the  bank  the  amount 
due  it,  and  took  possession  of  tne  proper- 
ty, under  an  agreement  wltii  Townshend 
that  wheu  they  were  Indemnltied  upon 
tlie  bond,  and  repaid  the  money  advanced 
upon  the  property,  aufl  the  amount  then 
owing  them.  It  was  to  revert  to  him.  The 
defeudanta'  evidence,  upon  the  motion, 
tends  further  to  prove  thuc  the  stage  com- 
pany, demanding  payment  of  the  balance 
due  It,  was  also  paid  by  the  defendants, 
but  the  legal  title  to  the  property  was 
taken  In  the  name  of  the  plaintiff,  under 
an  agreement  that  he  was  to  hold  It  In 
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tnist  for  them ;  tliat  It  was  further  agreed 
that  the  plainttfl  should  bring  this  action, 
obtain  Jadgnient  against  the  defendants, 
and  sell  the'  property  out  in  their  interest. 
This,  of  pourse,  vested  the  legal  title  In 
bin),  but  as  a  trustee  for  the  defendants, 
other  than  the  hank.  On  the  other  hand, 
the  plnintlR  denies  this,  and  npon  tlie 
hearins  of  the  motion  testified  that  he 
boneht  the  propertyforhis  owe  purposes, 
paid  for  it  with  his  notes,  and  that  there 
was  no  agreement  or  understanding  that 
betthonld  hold  It  in  trust  or  in  any  man- 
ner for  the  defendants.  Under  these  cir- 
cumstances, I  shull  not  investigate  the 
evidence,  to  determine  whether  the  plaln- 
ttlTs  or  the  defendants'  contention  Is  the 
lietter  supported  by  it.  Tn  my  judgment, 
the  principles  asserted  In  Lord  v.  Veazie, 
8  How.  251,  and  similar  cases,  concerning 
fictitious  actions,  have  no  application 
here.  Tailing  the  broadest  and  most 
charitable  view  ol  the  defendants'  case  as 
presented  upon  the  motion,  it  appeared 
that  the  plaintiff  alleged  by  his  veriflcd 
complaint  that  he  was  the  owner  and  en- 
titled to  the  possession  of  the  property. 
The  defendants  admit  that  beholds  the 
l^al  title,  but  claim  that  It  Is  only  in 
trust  for  them,  and  consequentiy  he  Is 
not,  as  asainst  them,  entitled  to  its  pos- 
eeesion,  nor  to  recover  its  value.  The 
burden  of  showing  this  Is,  of  course,  upon 
them.  This  is  the  ordinary  Bttnation  In  a 
contested  lawsuit:  The  plaintiff  asserts 
a  right,  which  the  defendant  denies.  Un- 
der suchclrcumBtanceH.lt  has  heretofore 
been  supposed  tliat  the  parties  are  enti- 
tled to  a  regnar  trial,  either  with  or  with- 
out a  jury,  as  tlieyniuyelect,  to  determine 
whether  this  right  exists  or  not.  This  is 
perhaps  thr  flr^t  tlmewhere.ln  advance  of 
the  trial,  against  the  protests  of  one  of  the 
parties,  the  case  has  been  taken  uji,  the 
evidence  heard,  and  the  merits  of  the  ac- 
tion decided  upon  a  slmpie  motion,— de- 
cided, too,  against  a  plaintiff  whose  evi- 
dence made  at  least  a  piimu  facie  case, 
such  a  case  as  would  have  prevented  a 
nonsuit  upon  a  trial.  Unquestionably,  be- 
fore It  could  be  determined  that  the  ac- 
tion was  collusive,  it  was  necessary  to  de- 
cide the  very  point  In  dispute  between  the 

Eartles;  that  Is,  that  the  plaintiff  was 
olding  the  title  to  the  property,  In  trust 
tor  the  defendants.  II  be  was  not,  If,  as 
he  alleged  and  testified,  it  was  absolutely 
hfs,  and  tbey  were  wrongfully  detaining  it 
from  blm.  uien  there  was  no  collusion  In 
commencing  the  action,  norln  maintain- 
ing It.  In  determining  this  point  against 
him,  the  court  decided  In  the  defendants* 
favor  the  only  defense  they  could  possibly 
have  made,  had  they  been  allowed  to  an- 
swer. Usually,  after  a  claim  legal  npon 
Itsfaceis  sufflciently  stated  in  a  complaint, 
and  tbedafendant  has  lost  the  right  to 
make  any  defense.  Judgment  goes  against 
blm  as  a  matter  of  course.  Bnthere,  after 
this  right  had  been  lost,  the  defendants 
were  allowed,  upon  a  mere  motion,  to 
mnlce  their  whole  defense,  and  In  a  much 
more  expeditious  manner  than  they  could 
had  they  been  permitted  to  answer.  I 
say  the  defendnnts  were  allowed,  because 
the  proposition  that  jUr.  Haker,  who  had 
been  their  attorney  through  all  these 


years  of  litigation,  made  this  motion,  not 
inth^rlnterestibatas  anamtcua  cuiitPt—B. 
friend  of  the  court,— Is  too  transparent  lor 
sober  consideration. 

2.  if  the  transaction  was  lust  what  the 
defendants  claim  It  to  have  been.  If  the 
plaintiff  took  the  title  to  the  proi>erty  In 
trust  for  the  defendants,  and  commenced 
the  action  in  their  Interest.it  also  appears 
clearly  enongh  that  this  was  done  for  the 
purpose  of  obtaining  some  unfair  advan- 
tage of  Townshend  or  his  creditors.  It  Is 
hard  to  determine  Just  what  their  Ideas 
were,  probably  owing  to  the  fact  that 
they  themselves  did  not  have  a  clear  per- 
ception of  them,  but  it  Is  safe  to  say  that 
men  do  not  resort  to  such  crooked  meth- 
ods for  honest  purposes.  The  bill  ol  sale, 
vesting  the  legal  title  to  the  property  in 
the  plaintiff,  was,  in  my  Judgment,  under 
the  circumstances,  equivalent  to  the  deed 
in  Peterson  v.  Brown,  17  Nev.  175,  and 
brings  the  case  directly  within  the  princi- 
ples there  laid  down.  In  the  attempt  to 
overreach  some  one  else,  tlirough  tho 
treachery  of  their  confederate,  they  have 
been  caught  In  their  own  trap,  and  nei- 
ther law  nor  Justice  calls  upon  the  courts 
to  Interfere  in  their  behalf.  Why  this 
should  be  the  rule  has  been  so  clearly  and 
fully  stated  In  the  last-mentioned  case 
that  I  refrain  from  saying  more  concern- 
ing it.  A  fictitious  case  is  one  where, 
without  there  being  any  real  litigation  be- 
tween the  parties,  a  pretended  case  Is  pre- 
sented. In  which  It  is  sought  to  obtalA  an 
authoritatire  decision  of  some  point  of 
law  that  will,  as  a  precedent,  determine 
the  rights  of  others,  who  may  have  a  real 
controveray  wltn  the  parties  to  this  col- 
lusive proceeding.  This  constitutes  a 
fraud  npon  the  third  person,  as  well  as 
thn  court,  because  It  Is  highly  probable 
that  only  one  side  will  be  properly  pre- 
sented orargned,  and  that  consequently 
a  biased  decision  will  be  rendered,  that 
will  affect  their  rights  without  their  being 
heard.  This  Is  not  that  kind  of  a  case. 
There  is  no  question  of  law  to  be  decided 
here,  nor,  whatever  may  have  been  the 
purpose  in  the  beginning,  will  the  result 
affect  any  third  person.  This  Is  a  case  of 
attempted  fraud,  where  the  parties  to  the 
attempt,  after  going  a  certain  length,  and 
after,  perhaos,  reaping  all  the  benefits 
they  expected  from  their  acts,  have  fallen 
out,  the  same  as  they  did  In  Peterson  v. 
Brown,  and  now  the  defendants  are  try- 
ing to  relieve  themselves  from  a  position 
which  they  have  voluntarily  assumed,  by 
showing  that  the  bill  of  sale  was  not 
made,  and  the  action  based  thereon  was 
not  brought,  bona  fltfe.  but  for  the  pur- 
pose of  deceiving  and  overreaching  others. 
To  permit  them  to  do  this  is  to  allow 
them  to  plead  their  own  fraud  in  avoid- 
ance of  tlie  consequences  of  their  acts.  Of 
course,  the  plaintiff  did  not  demand  a  Jury 
trial  upon  the  hearing  of  the  motion.  He 
would  not  have  been  entitled  to  it.  If  he 
had ;  for  juries  are  notcalled  to  decide  mo- 
tions. Upon  thin  point  the  error  of  the 
court  consists  In  hearing  and  deciding, 
upon  a  mere  motion,  the  entire  merits  of 
the  antlon,  wlthont  a  trial  of  any  kind, 
either  wltli  or  without  a  Jury.  I  think 
the  judgment  should  bu  reverseil. 
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HiLhvm  tt  Ml.  r.  SouTHEait  Pao.  B.  Co. 
{Supreme  Court  of  Ortgon.   Jan.  «,  1891.) 

JliSTSB  AMD  SBRTAST— CABM  RbQUIRED  0»  RaIU- 
SOAD  COMPAKT— NSQUOBWOB  Or  FHIXOW-BbBV- 

Ajrr— AssnuFTiON  or  Risk. 

1.  Any  duty  which  the  master  Is  required  to 
-pwlomi  for  the  safety  and  protection  of  his  serv- 
ants  OBDQOt  be  delegated  to  any  servant  of  any 
grade,  so  aa  to  exempt  the  master  from  llabilii7 
'io  a  lerrant  who  taaa  beea  Injured  by  Its  non-peo:- 
-fonnance. 

2.  It  Is  the  duty  of  a  railroad  company  to 
keep  Its  road-bed  and  track,  roUinx  stock,  ma- 
chinery, and  appliances  in  good  and  safe  condi- 
tion, to  cause  fiwouent  and  thorough  Inspection 
of  these  as  can  be  done  conaistently  with  the 
conduct  of  Its  bnslness,  for  the  purpose  of  discov- 
ering any  defects  that  may  occur  from  sccidental 
causes,  or  the  effects  of  wear  and  tear  or  the 
progress  of  decay,  to  exercise  care  In  the  seleo- 
uon  of  Its  servants  and  In  their  retention  In  Its 
service,  and  to  adopt  such  rules  and  regulations 
as  are  oaloolated  to  guard  against  aoci  dents,  and 
to  make  tSw  serrants  In  lu  unploy  reasonably 
safe. 

8.  It  Is  the  duty  of  a  switchman  to  operate  the 
■witch,  and  see  that  It  properly  adjusts  the  rails, 
BO  that  the  trains  may  pass  with  safety.  The  act 
he  performs  involves  no  duty  of  construction  or 
repair,  or  other  duty  In  regard  to  the  switches  of 
the  road,  if  out  of  repair,  or  unfit  for  use,  wheth- 
er by  wear  or  tear,  or  by  the  criminal  Interfer- 
enoe  of  strangers,  than  to  promptly  notify  the 
company  of  its  condition,  so  Oiftt  it  may  he  re- 
Mind,  or  ItatAaoe  sapplied. 

4.  It  is  the  law,  in  the  abaenoe  of  exprcai 
oontraot,  that  oatabUsbea  the  relation  of  the  par- 
ties, c3«atlng  him  agent  or  representative  oi  the 
master  who  performs  duties  wlilch  the  law  it- 
self makee  it  incumbent  on  the  master  to  per- 
form, and  the  rules  or  regulations  of  the  com- 
pany designed  26r  tite  guidance  of  its  SM-vants, 
and  to  secure  reasonable  safety  In  the  conduct  of 
Its  busioess. 

5.  The  co-operation  of  the  switchman  is  neo- 
essarytobhe  successful  management  of  ttie  trains, 
and  employes  upon  the  train  in  the  oommon  serv- 
ice assume  the  risk  of  the  negligent  discharge  of 

i^^^han  the  trial  court  refused  to  admit  as 
evidence  the  Indictment  and  Judgment  of  the 
conviction  of  one  W.  A.  Hill  for  the  lulling  of 
the  plalntitt's  intestate  by  disatranging  a  switch 
on  the  defendant's  railroad,  and  ceruin  confes- 
sions he  had  made  to  one  Dr.  Davis,  upon  the 
ground  that  such  conduct  was  reM  inter  alios  acta. 

(SyUaime  by  the  Court.) 

Appeal  from  circuit  eonrt,  Marion  coun- 
tj;  R.  P.  Boise,  Judge. 

Brona  ugh ,  Northrup  &  McArtb  ar,  for  ap- 
pellant. R.  dt  E.  B.  Williams  and  C&aa.  B. 
Carey,  (or  roHpoDdenta. 

Lord,  J.  This  Ih  an  action  to  re- 
corer  damages,  brought  by  tbe  plaintiff, 
as  administratrix  of  the  estate  of  her  bus- 
band,  J.  W.  Milter,  deceased, under  section 
871.  Hill's  Code,  tor  tbe  death  of  the  Intes- 
tate, who  was  killed  on  the  night  of  tbe 
28tli  of  July,  1889,  by  the  derailing  of  an  en- 
gine, of  which  he  was  engineer,  in  tbe  em- 
ploy of  the  defendant.  His  death  la  al- 
leged to  have  been  caused  by  tbe  negli- 
gence of  the  defendant  and  its  agents  In 
autferlng  a  certain  switch  at  L<ibanon 
Jnnctlon,  on  the  line  of  the  road,  to  be 
oat  ot  order,  so  that  In  operating  It  the 
ralladld  not  form  a  contlnnoua  line,  where- 
by the  engine  wua  thrown  from  the  track. 
And  he  was  so  badly  Injured  that  he  died 
the  next  day.  After  denying  these  facts, 
the  delendant  alleges  aa  a  separate  defense 


(Or. 

(1)  that  the  derailing  of  tbe  engine  was 

caused  by  one  W.  A.  Hill,  who,  imme- 
diately before  the  engine  was  thrown  from 
the  trSL-k,  criminally,  and  without  the 
knowledge  of  tbe  defeudaDt,  broke  and 
disarranged  said  switch,  whereby  the  rail 
waa  thrown  out  of  line,  so  that  the  en- 
gine in  passing  at  that  place  was  derailed, 
and  the  Intestate  mortally  injured;  (2) 
that  if  any  agent  or  servant  of  the  defend- 
ant waa  guilty  of  negligence  which  caused 
the  iujury  of  the  plaintiff's  Intestate,  he 
was  a  fellow-servant  of  such  intestate  of 
Miller;  and  (8)  that  the injurywaa caused 
by  the  criminal  act  of  one  W.  A.  Hill,  a 
stranger  to  d^endant,  combined  with  the 
negligence  of  said  Miller  and  his  fellow- 
servants,  laaue  being  Joined  on  this,  a 
trial  waa  had,  which  resnlted  In  a  verdict 
and  Judgment  for  the  plaintiff,  and  from 
which  this  appeal  is  brought.  At  the 
close  of  the  evidence  for  the  plaintiff,  the 
defendant  interposed  a  motion  for  a  Judg- 
ment of  nonsuit,  which,  the  trial  court  re- 
fusing, Is  aaalgned  aa  error. 

The  evidence  tended  to  ahow  that  the 
overland  train,  on  which  the  plaintiff's  In- 
testate was  acting  as  engineer  of  the  loco- 
motive drawing  such  train,  was  derailed 
at  a  switch  about  one  and  a  half  milee 
south  of  Albany,  a  little  after  9  o'clock  on 
theevenlngofSunday,  July  28, 1889;  that 
the  locomotive  waa  overturned,  and  Mil- 
ler was  caught  In  or  under  It,  whereby  be 
was  so  badly  bruised  and  scalded  by  the 
escaping  ateam  that  he  died  the  next  day. 
That  the  train  reached  Albany  about  8:40 
o'clock  p.  M.,  and  stopped  there  20  min- 
utes for  supper ;  that  shortly  after  its  ar- 
rival the  Lebanon  locomotive,  in  charge 
of  Conductor  Huston,  left  Albany  on  the 
main  track  to  the  Lebanon  switch.  On 
reaching  the  switch,  Huston's  locomo- 
tive was  halted  until  a  brakeman  aboard 
of  it  could  throw  tbe  switch,  and  let 
his  locomotive  pass  from  tbe  main  track 
to  the  Lebanon  branch  track;  that  it 
was  after  dark,  necessitating  the  use  ot 
a  lantern,  and  that  when  he  attempt- 
ed to  move  the  switch,  so  as  to  throw 
the  rails  In  poaltlon  for  the  passage 
of  the  locomotive,  something  Interfered 
with  the  shoving  over  of  the  swltcb-ratls, 
whereupon,  taking  his  lantern  to  discover 
tbe  cause  ol  It,  he  found  clamped  between 
the  rails  a  stone,  and  that  to  remove  it  he 
had  to  return  to  the  switch-lever,  and 
throw  It  back  into  tbe  same  position  it 
had  occupied  before  be  touched  it,  but 
that,  in  doing  so,  he  observed  the  rails 
came  properly  back  into  place  tor  the 
main  line;  that  he  went  and  threw  the 
stone  from  the  track,  and  then  retamed 
the  switch-lever,  without  further  difficulty, 
Into  position  tor  the  passage  ot  the  loco- 
motive from  the  main  track  to  the  Leba- 
non branch  track;  that  the  locomotive 
passed  through,  and  he  then  threw  the 
switch  back  into  proper  position,  for  the 
passage  of  trains  on  tbe  main  track,  bat 
that  he  dldnotobaerve  at  the  time,  wheth^ 
er  or  not  the  rails  obeyed  the  switch,  and 
came  back  Into  line  with  the  rails  ot  the 
main  track,  but  supposed  that  they  did. 
Huston  however,  who  was  on  the  loco- 
motive at  the  time,  and  about  20  feet  dis- 
tant from  the  switch,  testified  that  be  did 
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not  notice  and  observe  that  the  rails  at 
that  time  came  Into  line  with  the  rails  of 
the  main  track;  that  he  was  able  to  ob- 
Kcrve  the  movementB  of  the  rails  by  the 
brakeman's  lantern,  which  shone  on  the 
bright  surface  of  the  rails;  that  the  switch 
'u-as  then  locked  by  the  brakeman,  who 
remounted  the  locomotive,  and  It  moved 
on  towards  Lebanon.  In  a  few  minutes 
after  this.  Miller  came  on  the  main  track 
with  his  en>^ne  and  train  from  Alban.v, 
and  when  within  about  50  feet  of  the 
switch  observed  that  the  switch-rail  was 
i»ot  in  line  with  the  main-track  rail  adjoin- 
InK  to  and  next  beyond  it  on  the  south, 
but  It  was  then  too  late  to  stop  the  train, 
and  the  locomotive  was  derailed,  where- 
by Miller  was  so  badly  Injured  that  he 
died  the  next  day.  The  cause  ol  the  acci- 
dent was  due  to  the  fact  tnat  a  draw-bar 
of  the  switch  was  out  of  plave,  the  linch- 
pin being  out,  so  that  the  rails  had  not 
come  back  to  place  when  the  brakeman 
had  adjusted  the  switch  after  the  eiiglne 
Kolng  to  Lebanon  passed  it.  The  con- 
struction o!  the  switch  was  such  that  two 
iron  rods  attached  to  It  passed  from  It 
through  the  switch-rail,  one  of  the  rods 
jiushed  the  T-rall  over  Into  line  with  the 
rails  on  the  branch  line  when  desired,  and 
the  other  rod  pulled  the  rail  back,  when 
it  was  necessary,  into  line  with  the  rails 
on  the  main  track.  Each  rod  had  an  iron 
eye  or  ring  on  the  eod  next  to  the  switch, 
which  fitted  into  a  shank,  and  was  held  In- 
to It  by  an  Iron  pin  or  split  key,  passing 
through  a  hole  In  the  outer  end  of  the 
shank.  An  iron  washer  worked  hetween 
the  eye  of  the  rod  and  the  split  key,  so 
that  the  eyeofthe  rodconld  not  be  slipped 
lift  of  the  shank  without  flrst  druwiug  the 
split  key  out  of  Us  hole,  and  removing  the 
washer  from  olT  the  shank.  When  the 
jwitch  was  examlnetl  soon  after  the  nect- 
dent  it  was  found  that  the  switch  indl- 
rated,  or  at  least  appeared  to  have  been 
tampered  with  prior  to  the  accident, 
either  before  or  alter  the  T^baiion  locomo- 
tive passed  through  the  switch.  The  rod 
which  should  have  pulled  the  switch-rail 
back  Into  line  with  the  rails  on  the  main 
track  bad  been  taken  off  of  Its  shank,  and 
dropped  to  the  ground.  The  split  pin 
-which  bad  held  that  rod  in  place  on  Its 
shank  was  not  found,  but  the  washer 
which  worked  between  the  split  pin  and 
the  rod's  eyo  bad  been  put  back  on  the 
shank  after  the  rod  was  removed  off  it. 
There  is  no  othertestimony  than  this  tend- 
ing to  show  howlong  the  switch  had  been 
HO  disarranged  before  the  accident  oc- 
curred, or  that  the  defuudant  company 
knew,  or  by  the  exercise  of  reasonable  dil- 
igence ought  to  have  discovered,  that  the 
switch  bad  been  tampered  with,  or  was 
not  In  proper  working  order,  before  the 
time  when  the  accident  occurred. 

NamerouB  exceptions  were  taken  to  in- 
structions asked  and  refused  and  to  In- 
structions given  by  the  trial  court,  and  to 
the  refusal  to  admit  certain  testimony  rel- 
ative to  the  confession  and  conviction  of 
one  W.  A.  Hill  for  tampering  with  and  dis- 
arranging Che  switch  which  caused  the 
accident,  but  all  the  questions  Involved 
may  be  reduced  to  two.  namely:  (1) 
Wbetber  Condaetor  Huston  or  the  brake- 


man  who  operated  the  swlteh  occupied 
the  position  of  vice-principal  to  the  plain- 
tiff's Intestate  Mlller.aothathls  negligence 
In  failing  to  discover  that  the  switch  was 
disarranged  was  the  negligence  of  the 
company,  and  rendered  It  liable  for  the  in- 
Jury  he  sustained;  and  (2)  whether  the 
trial  court  erred  in  refusing  to  allow  the 
Judgment  roll  of  the  ch-cult  court  of  the 
state  of  Oregon  for  Linn  county,  showing 
the  Indictment  and  conviction  of  one  W. 
A.  Hill  for  the  killing  ol  the  said  John  W. 
Miller  by  disarranging  a  switch  on  the 
road  of  the  defendant,  and  thereby  caus- 
iug  the  locomotive  to  be  derailed  in  Linn 
county  on  July  28. 1889.  to  be  received  In 
evidence,  or  to  allow  Dr.  Davis,  a  wltneas 
for  the  defendant,  to  answer  certain  ques- 
tions as  to  whether  he  (W.  A.  Hill)  ever 
confessed  or  admitted  to  him  that  he  in- 
terfered with  or  broke  the  switch  on  the 
occasion  under  consideration.  These  will 
be  considered  in  the  order  stated.  There 
was  a  general  rule  of  the  company  provid- 
ing that  conductora  would  be  held  person- 
ally responsible  for  the  proper  adjustment 
of  switches  used  by  their  trains,  and  It 
was  claimed  that  the  eRect  of  this  rule 
was  to  create  Hnston  vice-principal  of 
Miller  as  between  the  latter  and  the  com- 
pany. The  ai^cument  for  the  plaintiff  pro- 
ceeds upon  the  assumption  that  the 
switch  was  broken  and  disarranged  when 
the  Lebanon  locomotive  used  It,  and 
that  Huston  had  devolved  upon  him  IJie 
duty  of  seeing  that  the  switch  was  prop- 
erly adjusted,  which  being  a  personal 
duty  the  company  owed  to  Miller,  that 
the  negligence  of  Huston  In  failing  to  dis- 
cover that  the  switch  was  out  of  order 
was  the  negligence  of  the  company,  and 
rendered  it  liable  for  the  injurious  conse- 
quences which  ensued.  The  rule  was  a 
proper  and  needful  regulation,  and  obedi- 
ence to  it  was  well  calculated  to  insure 
safety,  but  It  was  not  designed  to  create 
any  new  or  distinct  liability  other  than 
the  law  established.  As  a  rule.  It  did  not 
operate  to  change  the  rule  ol  law  which 
governed  tlie  relation  of  the  parties  and 
fixed  their  liabilities.  The  conductors 
were  not  expected  to  perform  the  duties  ot 
switchmen.— some  one  under  them,  usual- 
ly Q  brakeman,  discharged  this  duty,  by 
their  direction ;  and  the  object  of  the  rule 
in  making  them  responsible  was  to  secure 
the  best  possible  performance  of  the  duty 
ot  a  switchman  to  insure  safety  In  opsrat- 
Ing  the  trains.  It  added  no  new  or  other 
element  to  the  legal  relation  of  the  par* 
ties  concerned  than  already  existed.  The 
whole  duty  combined  and  to  be  performed 
in  this  regard  by  conductor  and  switch- 
man, in  operating  the  switch,  only  consti- 
tuted the  proper  discharge  of  the  duty  of 
a  swltchniau.  It  Is  not  the  duty  of  the 
master  '^as  with  a  personal  sl^ht  and 
touch"  to  operate  the  switches  on  the 
road.  "It  Is  utterly  impracticable  so  to 
do,  and  a  brakeman  or  fireman  on  a  train 
knows  that  he  Is.  as  well  as  any  person, 
connected  with  the  business."  And  Foi.- 
GKii.  J.,  said :  "The  duty  of  theniasterls 
performed  when  he  provides  beforehand, 
and  makes  known  to  his  servants,  rules 
explicit  and  efficient,  which,  It  observed 
and  followed  by  all  concerned^  will  bring 
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personal  notice  to  erery  one  untitled  to 
It."  (Slater  t.  Jewett,  85  N.  T.  61;)  and  In 
the  present  case.  "U  followed  and  ob- 
serreU,"  will  bring  eafel^  and  spcurltj,  as 
was  Intended  by  the  rule.  But  the  act 

Serformed  was  that  of  a  switchman,  the 
aty  being  to  operate  the  switch  and 
adjust  the  rails,  and  the  object  of  the  rule 
was  to  secure  Its  proper  performance,  or 
to  avoid  its  nesligent  discharf^  to  Insure 
safety.  It  was  its  negligent  discharge 
which  caused  the  injury.  It  Is,  then,  the 
character  of  the  act  to  which  we  must 
IooIe  to  determine  the  l^al  relations  of 
the  parties  concerned.  The  act  InTolved 
the  duty  of  a  switchman,  which  was  to 
operate  and  properly  adjust  the  switch,  a 
duty  which  could  not  properly  be  per- 
formed without  discovering  any  failure  of 
the  switch  to  properly  adjusttbe  rails.  In 
the  case  at  bar  the  duty  was  to  operate 
the  switch  and  pass  the  locomotlTe  on  the 
branch  track,  and  then  adjust  it  so  that 
the  south-bound  train comlngon  the  main 
track  would  have  a  continuous  line  at 
that  point.  A  like  duty  would  have  de- 
volved upon  any  switchman  who  might 
have  been  detailed  and  stationed  at  that 
switch,  and  which  counsel  claim  ought  to 
have  been  done  to  guard  against  the 
■witch  being  tampered  with  and  disar- 
ranged. The  dut;  ol  a  switchman  is  to 
operate  the  sivltch,  and  eee  that  It  proper- 
ly adjusts  the  rails,  so  that  the  trains  may 
pass  with  safety;  and  It  Is  the  negligent 
discharge  of  this  duty  with  which  we  are 
to  deal.  We  begin  by  saying  that  the 

Erlnciple  that  any  duty  which  the  master 
I  required  to  perform  for  the  safety  and 
protection  of  his  servants  cannot  be  dele- 
gated  to  any  servant  of  any  grade  so  as 
to  exempt  the  master  from  liability  to  a 
servant  who  has  been  Injured  by  Its  non- 
performance, cannot  be  questioned,  nur 
that  among  tliese  duties  are  not  included 
the  duty  of  a  railroad  company  to  keep 
its  road-bed  and  track,  rolling  stock, 
tools,  machinery,  and  appliances  In  good 
and  safe  condition,  to  cause  as  frequent  and 
thorough  inspection  of  these  as  can  be 
done  consistently  with  the  conductor  Its 
business  fur  the  purpose  of  discovering 
any  detects  that  may  occur  from  accident- 
al causes,  or  the  effects  of  wear  and  tear, 
or  the  progress  of  decay,  to  exercise  care 
In  the  selection  of  its  servants,  and  In 
their  reteutlon  in  its  service,  and  to  adopt 
such  rules  and  regulations  as  are  calculated 
to  guard  against  accidents,  and  to  make 
the  servants  In  its  employ  reasonably 
safe.  Our  Inquiry  then  Is:  Was  the  char- 
acter of  the  act  performed  by  the  servant 
such  an  act  as  the  law  Implies  a  contract 
duty  upon  thf.  part  of  the  master  to  per- 
form? For  H  it  was,  then  such  servant,  in 
respect  to  that  act,  ceases  to  be  a  servant, 
and  becomes  an  agent  or  vice-prlnclpal. 
Now,  the  case  presented  is  not  negligence 
of  asuitcbman  in  leaving  a  switch,  safe 
and  suitable  as  an  appliance,  open  and 
misplaced,  whereby  a  like  accident  would 
have  happened,  but  negligcnre  in  falling 
to  discover  that  a  switch  bad  been  put 
o  .tof  order  by  some  extraneous  circum- 
Btances,  so  that  it  did  not  operate  to  ad- 
just the  line  as  it  ought,  and  was  sup- 
posed to  Iiavc  done.   In  one  case  tlie  n^- 


llgence  conslata  In  leaving  a  awiteb,  aonnd 

and  suitable  for  Its  purposes,  open  and 
misplaced;  and  in  the  other,  la  leaving 
the  switch  open  and  misplaced,  because 
the  switch,  having  been  put  out  of  order, 
did  not  operate,  and  that  fact  was  not 
observed.  But  in  either  cose  the  switch- 
man would  seem  equally  derelict  or  neg- 
ligent, for  the  dutlesof  bis  employment  re- 
quire him  to  eee  that  the  switch  moves 
the  rails,  and  puts  them  where  It  Is  de- 
signed that  they  should  go  for  the  opersi- 
tlon  of  the  trains;  and  this  dubr,  when 
properly  performed,  necessarily  Includes 
the  observance  of  any  failure  of  the  swih^ 
to  operate  or  perform  its  office  in  adjust- 
Ing  the  rail.  Taking  the  view  of  the  facts 
as  claimed  by  the  plaintiff,  his  position  la 
that  the  switch  was  tampered  with,  or 
put  out  of  order,  before  the  Lebanun  loco- 
motive passed  over  It.  Nor  Is  It  claimed 
tbat  the  switch  was  not  originally  a  safe 
instrumentality,  and  suitable  for  Its  pur- 
pose, or  that  a  sufficient  length  of  time 
elapsed  since  the  switch  was  disordered 
to  charge  the  defendant  with  notice  of  Its 
condition;  but  the  claim  Is  that  the  em- 
ploye, upon  whom  was  devolved  the  da* 
ties  of  a  flwitchman,  Btood  for  the  master 
in  the  performance  ot  that  duty,  and  that, 
when  the  Lebanon  engine  passed,  the 
switch  being  out  of  order,  if  such  employe 
bod  exercised  ordinary  carelnthep^'riorm- 
ance  of  thlsdaty,  he  would  have  seen  that 
the  switch  did  not  operate  and  adjust  the 
rails,  and  examined  the  cause  of  it,  and 
discovered  Its  disordered  condiUon,  and 
prevented  the  accident.  Counsel  admit 
that  Bach  employe  or  servant  may  be  a 
fell ow-flcr rant  of  Miller  In  the  perform- 
ance of  some  of  his  duties,  but  they  say, 
"In  the  duty  ot  maintaining  a  switch  In 
ordpr  as  a  safe  instrumentality  for  the 
performance  by  Miller  of  hi9  duty  within 
the  line  of  his  hasardous  employment  he 
was  not  a  fellow-servant;"  citing  Ford 
Bailroad  Co,  110  MasR.  260,  in  which  the 
court  say:  "The  agents  who  are  charged 
with  the  duty  of  supplying  safe  machinery 
are  not.  In  the  true  sense  of  the  rule  relied 
upon,  to  be  regarded  as  fcllow^servants  of 
those  who  are  engaged  in  operating  it." 
But  can  it  bo  said  that  a  switchman  or 
employe  upon  whom  Is  devolved  the  dnty 
of  a  switchman  Is  charged  with  thednly 
of  maintaining  a  switch  in  order  as  a  sare 
Instrumentality;  tbat  is.  If  the  switch  Is 
out  of  order,  to  repair  It  or  to  supply  a 
new  one  when  necessary?  It  Is  no  doubt 
true  that  such  a  duty  devolves  upon  the 
defendant  as  master,  or  any  servant  to 
whom  it  delegates  the  duty,  to  exercise 
care,  not  only  In  the  construction,  but  the 
maintenance  In  repair,  of  Its  switches  as 
well  as  Its  tracks,  road-beds,  bridges,  and 
trestles,  etc.  The  reason  Is  that  these  ars 
personal  duties,  which  the  company  is  le- 
gally bound  to  perform,  and  owes  to  Ita 
employes  operating  its  trains  over  the 
road  ;  bat  when  the  company  delegates 
such  duties  to  Us  servants  It  Is  liable  for 
the  negligent  performance  of  such  duties. 
Hence,  as  Mr.  McKinney  says:  "A  section 
boss  in  charge  of  a  squad  of  hands  work- 
ing, altering,  and  repairing  the  road,  oi 
one  of  his  subordinates,  can  In  no  mnse  be 
regarded  on  a  fellow-servant  ol  employes 
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operuting  tralna  over  the  road,  ao  as  to 
exempt  the  company  from  liability  for 
tbelr  negillfirence  in  leavliiK  the  track  de- 
fective. The  company  delegates  to  these 
omployes  the  performance  of  a  duty  which 
the  law  makes  it  Incumbent  on  the  com- 
pany to  pei-fonn.  /.  e.,  tiiat  ot  furnish  in  a 
renaonahty  safe  track  nnd  road-bed,  and 
keeping  It  In  repair,  and  It  Is  liable  for  the 
noKHR<?nt  performance  of  this  duty."  Mc- 
Klnney,  Fel.  Serv.  §  136,  and  note  of  au- 
thorltles. 

If  we  take  the  character  of  the  act  per- 
formed by  such  servant  to  determine 
whether  he  Is  an  agent  or  representative 
of  the  company  or  a  fellow-servant,  what 
is  there  In  the  act  of  operating  a  switch 
BO  as  to  properly  adjust  the  rails  for  the 
paBsage  of  trains,  whieli  may  be  consid- 
ered In  any  sense  to  Impose  or  delegate 
the  doty  to  such  employe  to  furnish,  cod- 
strnct.  keep,  or  maintain  In  repair  such 
switch?  However  liberally  we  may  con - 
strne  the  rule  as  to  co-servants.  It  is  diffi- 
cult to  perceive,  If  tlie  rule  itself  Is  to  re- 
main, thataservaut  engaged  In  theopera- 
tlon  of  a  switch  Is  a  representative  ol  the 
master,  or  other  than  a  fellow-servant 
engaged  in  a  common  employment  for  the 
BucceKSful  manaorement  of  the  trains. 
The  act  be  performs  Involves  no  duty  of 
construction  or  repair,  or  other  duty  In 
regard  to  the  switches  of  the  road  If  out 
of  repair  and  unfit  for  use,  whether  by 
wear  and  tear  or  by  the  criminal  Interfer- 
ence of  Btrangers,than  to  promptly  notify 
the  company  of  its  condition,  so  that  it 
may  be  repaired  or  Its  place  supplied.  It 
Is  the  law.  In  the  absence  of  express  con- 
tract, that  eetabllBhes  the  relation  of  the 
parties  creating  him  a^ent  or  represpnta- 
tive  of  the  master  who  performs  duties 
which  the  law  Itself  makes  it  lncuml>ent 
on  the  master  to  perform,  and  not  the 
rales  or  regulations  of  the  company,  which 
are  designed  for  the  guidance  of  Its  serv- 
ants, antl  to  secure  reasonable  safety  In 
the  conduct  of  Its  basiness.  The  failure 
to  make  proper  rules  and  regulations 
adapted  to  the  proper  management  of  a 
hasardons  business  might  rentier  a  rail- 
road company  liable,  but  the  object  of  the 
rales  Is  not  to  alter  or  effect  the  legal  re- 
lation of  the  servant.  In  this  regard  the 
defandant  was  not  negligent;  It  had  pro- 
mulgated u  rule  designed  to  secure  safety 
in  the  passing  of  trains,  and  to  remind  its 
servants  of  their  respcmslbillty,  and  to  en- 
force the  observance  of  care  in  the  proper 
adjustment  of  its  switches  when  used. 
**It  may  be  conceded,"  said  JonxsoN,  J., 
*that  It  Is  the  duty  of  a  railroad  corpora- 
tion to  prescribe,  either  by  means  of  time- 
tables or  by  other  suitable  modes,  regnin- 
tlons  tor  running  their  trains  wth  a  view 
to  their  safety;  but  It  is  obvious  that 
obedience  to  these  regulations  must  be 
intrusted  to  the  employes  ha  ring  charge 
of  thu  trains.  8och  obedience  Is  matter  of 
executive  detail,  which.  In  the  nature  of 
things.no  coiporatlon  or  general  agent  of 
a  corporation  can  personally  oversee,  and 
as  to  which  employes  must  be  relied  on." 
Rose  V.  Kallroad  Co.,  58  N.  T.  221.  It  Is 
not  the  rule,  but  the  l^al  relation  which 
the  parties  sustained  to  each  other, 
whether  eo-eerTants  or  nut,  which  deter- 


mined the  liability  of  the  company.  The 
case  stands  In  this  wise:  As  the  switch 
was  originnlly  safe  and  suitable  as  an  In- 
strumentality, and  the  evidence  Indicating 
that  It  WHS  tampered  with  and  put  out 
of  order  before  the  Lebanon  train  passed, 
and  none  tending  to  show  that  by  the 
exercise  of  reasonable  carr>  aud  dlllgeiicR 
the  company  knew  or  ought  to  have 
known  that  It  was  bo  disarranged,  and 
not  in  proper  working  order,  so  as  to 
nffect  it  wlthnoticeof  its  condition,  unless 
the  employe  upon  whom  wm  devolved  the 
duty  of  a  switchman  represented  the 
company,  and  Is  chargeable  with  notice 
of  Its  disordered  condition,  the  plaintiff 
has  no  standing  ground.  The  neressltles 
of  the  case  require  that  such  employeshall 
be  considered  as  a  representative  of  the 
company  in  the  negligent  performance  of 
this  duty  to  affect  It  with  liability.  It  Is 
therefore  claimed  that  tt  was  tlie  duty  uf 
such  employe  to  maintain  the  switch  in 
good  order  as  a  safe  appliance  for  the  pas* 
sage  of  trains,  which,  being  the  duty  of 
the  company,  the  company  must  be  con- 
sidered ae  constructively  present  In  the 
person  of  the  switchman  when  he  oper- 
ated It  and  left  it  misplaced,  and  Is 
chargeable  by  reason  thereof  with  notice 
of  Its  condition,  and  bis  negligence  In 
not  discovering  It  was  the  negligence  of 
the  company.  But  we  have  already 
shown  that  no  duty  of  constructing,  re- 
pairing, or  maintaining  in  good  order 
such  appliances  Is  delegated  to  snch  em* 
ploye,  or  that  he  Is  Invested  with  any 
power  or  authority  In  the  premises  other 
than  performingthe  duty  of  a  switchman ; 
and,  there  being  no  evidence  to  charge  the 
company  with  notice  of  Its  disarranged 
condition,  except  through  such  employe, 
the  company  is  entitled  to  be  considered 
as  having  performed  its  dnty,  unless  he 
was  Its  agent  or  representative,  so  as  to 
affect  the  company  with  notice,  and  rend«* 
It  liable  for  his  negligent  discharge  of  the 
duty  of  switchman.  Thataswitchman  is  a 
fellow-servant  to  theemployeson  tne  train 
has  been  so  frequently  held  us  seems  to  ad- 
mit of  little  donbt.  McKluney  on  Fellow- 
Servants  (section  188) says:  "The co-oper- 
ation of  the  Bwltchman  Is  necessary  to  tlie 
successfol  management  of  the  trains,  and 
employee  upon  the  train  in  the  common 
service  assume  the  risk  of  thenegilgent  dlB- 
charge  of  his  duty."  in  Roberts  v.  Itai^ 
road  Co,,  S3  Minn.  21H,  22  N.  W.  Rep.  SSK, 
the  train  ran  off  the  track  In  consequence 
of  a  misplaced  switch,  n^llgently  Iric 
open  by  a  switchman,  thereby  causing 
the  death  of  a  baggage-master  on  the 
train.  The  court  held  that  theswitcbman 
and  bagguge-m aster  were  fellow-servants 
within  the  rule  exempting  the  company 
from  liability.  In  Brown  v.  Railroad  Co., 
68  Cal.  174,  8  Pac.  Rep.  828,  the  court 
say:  "The  engineer  and  switch-tender, 
althongh  ondntylnseparatedepartments, 
were.  In  the  discharge  of  their  duties,  un- 
der the  same  general  employment;  and 
for  the  negligence  of  the  fellow-servant  of 
the  Intestate  the  defendant  is  not  liable." 
In  Harvey  v.  Railroad  Co.,  88  N.  Y.484,  an 
engine  attached  to  a  train  on  defendant's 
road  was  thrown  from  the  track  by  a  mis- 
placed switch,  which  the  switchman  bad 
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neglected  to  close,  he  belnic  engaged  at 
the  time  in  converBatton  with  another. 
The  iilaintifl's  intestate,  who  wag  the 
fireman  on  the  engine,  was  killed.  The 
court  aay  :  "  This  is  ft  plain  case.  It  in  evi- 
(Ifnt  that  the  cause  of  the  injury  was  the 
neglect  of  the  awltchman  to  properly  ad- 
just tlie  switch  after  uHlng  it  to  pass  the 
local  freight.  As  the  awitchman  niust  be 
deeme<i  to  have  been  the  co-serv«at  of  the 
plaintiff's  intestate,  the  plaintiff  cannot 
recover,  unless  some  neglect  of  the  defend- 
ant as  principal  also  contributed  to  pro- 
vince the  injury."  In  Naylor  v.  Railroad 
4:0.,  33  Fed.  Kep.  801,  in  an  action  against 
a  railroad  company  for  the  death  of  the 
jilalntin's  Intestate,  who  was  an  en^neer, 
it  appenre<1  that  the  death  was  caused  by 
the  negligpuce  of  a  switchman,  who  left  a 
switch  open.  Held,  that  the  engineer  and 
the  switchman  were  fellow-servants.  In 
Randall  v.  Railroad  Co.,  109  U.  S.  483,  3 
8up.  Ct.  Rep.322,lt  was  held  that  a  brake- 
man  working  a  Hwltcb  (or  his  train  on  one 
track  in  a  railroad  yani  Is  a  fellow-serv- 
ant with  the  engineer  of  another  train  •■ 
the  same  corporation.  Mr.  Justice  Gray, 
who  delivered  the  opinion  of  the  court, 
saifl :  "The  general  rule  ia  now  firmly  es- 
tablished that  one  who  enters  the  service 
of  another  takes  upon  hlmelf  the  ordinary 
risks  of  the  negligent  acts  of  his  fellow- 
servants  In  tbecoarae  of  the  employment. 
*  *  *  Persons  standing  in  such  relation 
to  one  another  as  did  this  plaintiff  and  the 
engine-man  of  the  other  train  are  fellow- 
servants  according  to  the  very  great  pre- 
ponderance of  judiclttl  authority  in  this 
country,  as  well  as  the  u  nif  orm  co  u  rse  of  de- 
cision in  the  house  of  lords  and  in  the  En- 
glish and  Irish  courts,  as  is  clearly  shown 
by  the  cases  cited  in  the  margin;''  cit- 
ing nnmerons  authorities.  In  Slattery's 
Adm'r  v.  Railroad  Co.,  23  Ind.  83,  It  was 
held  that  a  brakeman  on  a  train  and  one 
whoseduty  It  is  touttend  a  switch  are  en- 
gaged in  thesomegeneral  undertaking,  and 
the  company  is  not  liable  to  one  for  an  in- 
Jury  caused  by  the  negligence  u(  the  other. 
In  Railroad  Cn.  v.  Henry,  7  1)1.  App. 
il23,  It  Is  held  that  an  engineer  running 
a  switch-engine  and  a  switch-tender  are 
engaged  in  common  employmmit.  and  are 
fellow-servants.  In  Walker  v.  Railroad 
Co.,  128  Mass.  10,  an  engineer  and  fireman 
were  killed  by  u  misplaced  switch,  which 
had  been  negligently  left  open ;  and  upon  an 
action  turecoverdumagea  thecourt  below 
directed  a  verdict  for  the  defendant,  which 
was  sustained,  thp  court  saying:  "The 
cause  of  action  in  each  of  tlieae  canes  was 
the  niiHplacement  of  a  switch  through  the 
negligence  of  a  fellow-servant  of  the  plain- 
tiff's Intestate ;"  citing  Farweilv.  Railroad 
Corp.,  4  Mctc.  (Mass.)  4U;  Oilman  v.  Rail- 
road Co.,  10  Allen.  233.  See,  also.  Railroad 
Co.  V.  Troesch,  68  III.  &49:  Tinney  v.  Rail- 
road Co.. 82  Barb. 218;  7Amer.&  Eng.  Enc. 
T^nw,  SS6,  "Fellow-Servants;"  McKinney, 
Fel.  Serv.  §  138.  Nor  is  there  anything 
decided  in  the  cases  to  which  our  atten- 
tion has  been  specially  called  in  conflict 
with  the  principle  we  are  deciding.  In  the 
ease  of  Davis  v.  Railroad  Co.,  55  Vt.  84.  It 
appeared  that  through  the  negligence  of 
tbecompany's  bridge  builder  In  construct- 
ing and  the  road-master  In  repairing  a 


culvert  It  washed  out,  whereliy  a  foreman 
was  killed,  and  the  court  held  that  the 
company  was  liable,  saying:  "The  bridge 
builder  and  road-master,  while  inspecting 
and  carina  for  the  defectively  constructed 
culvert,  were  performing  a  duty  which, 
as  between  the  Intestate  and  the  defend- 
ant. It  was  the  duty  of  the  defendant  to 
perform.  Their  negligence  therein  was 
the  negligence  of  the  defendant. "  This  Is 
but  applying  the  rule  that  where  the 
master  has  Intrusted  a  duty  to  a  servant 
which  the  law  devolved  upon  him  to  per- 
form such  servant  is  his  representative, 
and  any  negligence  ou  his  part  Is  the  neg-* 
ligence  of  the  master.  Calvo  v.  Railroad 
Co.,  23  3.  C.  581,  was  decided  un  tbeaame 
principle.  There  a  locomotive  engineer, 
while  mnnlng  hie  engine,  was  Injured 
through  the  negligence  of  a  section-mas' 
ter  and  supervisor  of  the  truck-laying 
force,  who,  in  disregard  of  the  appropriate 
signals,  took  up  a  portion  of  the  track, 
and  thereby  derailed  theenglne.  Thecourt 
held  that  the  true  test  was  whether  this 
section-master  was  employed  to  discharge 
the  duties  of  the  master,  and  also  that  it 
was  the  duty  of  the  master  to  provide  a 
suitable  and  safe  place  for  his  employes 
to  work  in  and  ou,  which  duty  in  this 
case  has  been  committed  to  the  section- 
master.  His  negligence  was  therefore 
properly  adjudged  the  negligraice  of  the 
master.  The  same  principle  was  recog- 
nized in  the  case  of  Moon  v.  Railroad  Co., 
78  Va.  745.  In  that  case  the  decedent  was 
a  brakeman  on  a  material  train.  A  sec- 
tion gang  at  work  on  the  track  failed  to 
signal  the  train,  although  it  had  the  rails 
misplaced.  In  consequence  the  train  was 
derailed,  and  the  decedent  so  badly  In- 
jured that  he  died  In  a  few  hours.  The 
court  held  that  the  section-men  and  the 
decedent  were  not  fellow-servants,  say- 
ing that  "  when  a  company  delegates  to 
an  agent  or  employe  the  performance  of 
duties  which  the  law  makes  it  incumbent 
on  the  company  to  perform,  his  acts  are 
the  acts  of  the  company,  his  negligence  is 
the  negligence  of  the  company. "  Here  the 
section -master  was  In  charge  of  a  squad 
of  men  working,  altering,  and  i-epalring 
the  road,— duties  personal  to  the  master, 
and  which  he  was  legally  bound  to  per- 
form.and  consequently  for  which  the  mas- 
ter was  responsible,  if  negligently  i)er- 
formed  by  the  servant  to  whom  he  intrust- 
ed them.  The  cases  cited  by  the  court — 
Brothers  v.  Carter,  52  Mo.  372;  Fllke  v. 
Railroad  Co.,  N.  Y.  &19;  Corcoran  v. 
Holbrook,  59  N.  Y.  517;  Mullan  v.  Steam- 
Ship  Co.,  7S  Pa.  St.  25;  Ryan  v.  Railroad 
Co.,  60  111.171 — recognize  the  same  prlnci- 
ple.and  itisnotquestioned.  Among  other 
cases  aflrniing  this  doctrine  are  U'Douell 
V.  Railroad  Co.. 59  Pa,St.aJ9;  Railroad  Co. 
V.  Cnrroll,  6  Heisk.  34S;  Railroad  t^o. 
v.  Holt,  29  Kan.  149;  Slater  v.  Jewett. 
85  N.  Y.  til.  In  all  these  cases  the  master 
intrusted  a  duty  to  the  servant  which  the 
law  made  it  incumbenton  him  to  perform, 
and  within  the  meaning  of  the  rule  as  to 
liability  for  negligence  he  was  a  represent- 
ative of  such  master  in  the  pcrfonnanco 
of  that  duty,  and  not  a  fellow-«ervant. 
The  duties  of  a  switchman  to  operate 
the  switch  and  tu  adjust  it  properly  for 
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tbe  pafMAge  of  trains  Involve  no  delega- 
tion of  authority  to  furolsb  or  keep  or 
maintain  lo  repair  the  track  or  its 
Bwitches.  or  any  of  Its  appliances.  No 
doty  of  this  kind  was  confided  to  such  om- 
ploye,  or  inclnded  In  the  character  of  the 
act  he  performed,  and  without  which  he 
cannot  be  made  a  repreaentatire  of  the 
company,  so  as  tu  effect  it  with  liability 
for  nefclleence.  It  is  nnquestlonably  tbe 
duty  of  the  master  to  every  employe  to 
provide  soitable  appliances,  machinery, 
and  InstrumentalltleB,  and  a  reasonably 
safe  place  to  perform  his  labor,  and  his 
failnre  to  do  so,  whether  by  personal  neg- 
ligence or  negligence  of  a  servant  to  whom 
he  has  delegated  such  duty,  will  render 
him  liable;  but  tbe  master  cannot  be 
held  liable  for  the  negligent  performance 
of  a  duty  by  a  servant  which  involves 
the  performance  of  no  such  personal  ob- 
lte;atJon.  It  the  company  Is  to  be  held  lia- 
ble for  negligence,  someotber  ground  must 
besought  upon  which  to  predicate  it;  for 
the  boobs  seem  decisive  to  the  point  that 
such  a  servant,  engaged  in  the  perform- 
ance of  tlie  duties  of  a  switchman, Is  not  a 
representative  of  tbe  master,  but  a  fel- 
low-servant of  the  employes  upon  the 
-train,— of  tbe  plalntilTB  intestate,— who 
aBSume  the  risk  of  bis  negligent  discharge 
of  falH  duties.  While  some  of  the  author- 
ities extend  the  rule  further  than  others, 
and  embrace  a  more  nameroaa  and  vari- 
ous class  as  fellow-servants  engaged  In  a 
common  employment, — and  further  than 
we  are  Inclined  to  extend  it,— yet  none  of 
tbem  bare  so  limited  and  reatrlcted  its 
operation  as  to  destroy  the  relation  of 
felluw-servauts  between  a  switchman 
and  the  servants  on  the  train,  and  conse- 
qnentiy  the  master  cannot  be  held  liable 
tor  the  negligent  discharge  of  his  duties. 

The  next  objection  relates  to  the  refusal 
of  the  court  to  admit  as  evidence  the  In- 
dictment and  Judgment  of  tbe  conviction 
of  W.  A.Uillforthe  klllingof  the  plaintiff's 
Intestate  by  disarranging  a  switch  on  the 
defendant's  railroad,  and  certain  confes- 
sions it  was  proposed  to  prove  that  he 
bad  made  to  Dr.  Davis.  The  courtconsld- 
ered  the  evidence  as  t^a  inter  alios  acta, 
and  declined  to  admit  it.  It  was  shown 
by  the  evidence  that  HIU  and  his  compan- 
ions applied  to  Conductor  Huston  about 
one-half  hour  before  be  t^t  Albany  with 
bis  locomotive  on  that  evening  fur  the 
privilege  of  riding  upon  his  locomotive  to 
the  farm  at  which  they  wem  working  on 
the  line  of  the  Lebanon  branch  of  tbe  con)- 
pany's  road,  and  that  Huston  refused  to 
allow  tbem  to  ride,  as  It  was  contrary  to 
ttie  rules  of  the  company,  and  that  they 
left  and  walked  away  In  the  direction  of 
tbe  switch.  The  evidence  Is  offered  on  the 
ground,  as  stated  by  counsel,  that  "It  Is 
a  matter  of  public  notoriety  that  the 
switch  mentioned  in  the  pleadings  was, 
on  the  evening  of  the  day  on  which  this 
accident  occurred,  tampered  with  and  dis- 
arranged by  one  W.  A.  Hill  and  his  aocom- 
pllces,  and  that  as  a  result  the  train  was 
derailed,  and  the  Intestate  and  his  fireman, 
Outhrie,  were  mortally  injured;  that  BUI 
was  convicted  of  the  crime  upon  bis  own 
confessions,  and  sentenced  to  the  penlten- 
tlair  tberetur;  that  tala  accomplices  m- 
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caped  because  there  was  no  witness  t« 

tbeir  acts  except  themselves,  and  their 
confessions  were  ruled  to  have  been  made 
under  such  circumstances  as  to  exclude 
them  from  being  given  in  evidence  against 
them;  that,  as  there  was  no  witness  of 
their  general  subsequent  conduct  with  the 
breaking  of  the  switch,  there  was  no  proof 
of  It  other  than  by  the  rt^ord  of  Hill's  con- 
viction," etc.,  of  which  a  certified  tran- 
script was  offered  in  evidence,  and  ruled 
out.  and  tbe  defendant  left  without  any 
evidence  in  anpport  of  its  pica.  Counsel 
say  they  **have  searched  tbe  books  In  rain 
for  a  case  In  point,"  but  they  have  been 
unable  to  find  any  bearing  on  the  subject. 
Their  argument  In  support  of  its  admis- 
sion is  that  the  record  of  the  conviction 
of  a  party  of  a  crime  by  the  public  pro8»- 
cntor  Is  public  property,  and  may  be  given 
In  evidence  whenever  it  becomes  a  fact 
material  to  be  shown  In  connection  with 
the  Issues  Joined  in  any  other  suitor  ac- 
tion; that  It  is  not  conclnsive  evidence 
against  whom  it  is  offered,  nor  does  not 
estop  bim  to  controvert  or  deny  it,  but 
that  It  is  prima.  Ac/e  evidence  of  the  facts 
thereby  established.  They  cite  Maybee 
T.  Avery,  18  Johns.  862.  and  Mead  v.  Bos- 
ton.8  Cash.  404.  The  effect  of  therullng  In 
Maybee  v.  Aveiy,  supra,  can  be  best  un* 
derstoud  from  Judge  S[ithrrla.nd'b  state- 
ment of  it  in  People  v.  Buckland,13  Wend. 
696,  and  from  which  we  cite.  He  says  that 
Judge  MPENCER,  "after  stating  the  general 
rule  that  In  order  to  render  a  verdict  and 
Judgment  competent  evidence  It  must  be 
on  the  same  point,  and  between  the  same 
parties  or  privies,  and  give  tbe  reason  on 
which  the  rule  is  founded,  he  adverts  to 
theexceptlon  to  therule  which  has  already 
been  noticed,  to-wit,  that  where  the  mat- 
ter in  dispute  is  a  question  of  public  right 
all  persons  standing  In  tbe  same  situation 
as  the  parties  are  affected  by  it;  and  be 
remarked  that  In  his  opinion  a  verdict  on 
an  indictment  formed  another  exception, 
and  upon  the  same  principle;  that  the 
public  was  the  party  aggrieved,  tbe  prose- 
cution was  carried  on  by  thnlr  officer,  and 
that  any  person  might  when  necessary 
avail  hlmselfof  aconvictlon,  Heobserved 
that  the  plaintiff  In  tbe  case  could  not 
complain,  tor  he  bad  an  opportunity  to 
cross-examine  the  witness,  and  to  produce 
his  testimony,  and  to  reverse  the  Judgment 
If  erroneous ;  but  that  tbe  verdict  was  not 
conelufllve,  and  that  the  plaintiff  should 
have  been  allowed  to  repellt."  Tbe  evi- 
dence wblcb  was  objected  to  in  that  case 
was  a  record  of  conviction  for  stealing 
two  hens,  but  was  admitted  by  Judge 
Spencer,  who  tried  thecase.  The  plaintiff 
then  offered  to  show  that  tbe  evidence  on 
which  he  was  convicted  was  false,  and 
that  he  In  fact  owned  tbe  two  hena.  This 
was  objected  to  on  tbe  ground  that  the 
record  of  conviction  was  conclualve  until 
reversed,  which  was  sustained,  and  the 
evidence  rejected.  Dpon  a  motion  for  a 
new  trial  It  was  held  that  the  record  <tf 
conviction  was  admissible  In  evidence,  but 
that  It  was  only  prima  facie,  and  that  the 
plaintiff  should  have  been  allowed  to  dis- 
prove the  fact,  and  to  give  evidence  of  the 
talalty  of  tbe  testimony  on  wblcb  thecoi^ 
vlctlon  was  founded.  This  eaa^  aa  Sdth- 
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BitLAND.  J..  ob8erTed,''on1y  decides  tbat  a 
verdict  and  Judgment  on  an  indictment 
are  competent  prima  Aie/eevldence  against 
the  defeadant  la  the  Indictment."  but  be 
adds  thaftbe  prluclpte  laid  down  •  *  • 
makes  them  competent  evidence  npon  tbe 
point  involved  even  between  atrangere  to 
tbe  original  proceedings,  and  tbts  I  am  lu- 
clined  to  think  1b  the  true  rule. "  In  Mead 
T.  Boston.  S  Cush.  406,  Hbaw,  C.  J.,  said: 
"The  admission  In  a  civil  action  of  a  con- 
viction on  an  Indictment  founded  on  a 
plea  of  guilty  Is  not  an  exception  to  tbls 
rule.  That  la  received  not  as  a  Judicial 
act,  having  the  force  and  effect  of  a 
Indgment,  but  aa  a  solemn  conleeslon  of 
the  very  matter  charged  in  the  civil  ac- 
tion. 1  Greenl.  Ev.  8  537. "  But  the  record 
of  conviction  offered  In  this  case  was  not 
founded  on  a  plea  of  guilty ,  but  UUl  pleaded 
not   guilty,  and    bia  confessions  were 

Jiroven,  Dpon  which  he  was  conTleted." 
D  Brownaword  r.Edwarda,  2yeB.Sr.24S, 
it  was  held  that  a  sentence  In  a  criminal 
proceeding  cannot  be  used  as  evidence  la 
a  civil  action.  Tbe  lord  chancellor  said : 
"On  the  trial  the  sentence  was  offered  In 
evidence  to  prove  that  they  were  nut  mar- 
ried. Tbe  whole  court  were  of  the  opinion 
that  It  could  not  be  given  In  evidence,  be- 
cause, first.  It  was  a  criminal  matter,  and 
could  not  be  given  In  evidence  in  a  civil 
cause;  next,  that  It  was  res  Inter  aUob 
actM,  and  could  not  affect  the  Issue."  In 
Gibson  V.  Mc'Carty,  Hardw.  Cas.  Temp, 
311,  a  Judgment  of  conviction  for  fortcery 
was  offered  In  evlden(»,  but  It  was  held 
that  aacli  record  ol  a  conviction  in  a  crim- 
inal matter  cannot  be  rend  aa  evidence 
In  a  civil  suit.  In  Rex  v.  Warden  of  the 
Fleet,  12  Mod.  839,  it  was  held  tbnt  a  con- 
viction of  battery  would  not  be  evidence 
In  an  action  for  the  same  battery,  nor 
vice  rersH,  and  that  records  of  conviction 
or  verdicts  could  not  be  given  In  evidence 
whenever  ttaeben^t  would  not  bemntuat. 
Hee.alao.  Patteraon  t.  OalneB,6  How.  586; 
1  Greenl.  Ev.  §  B97;  Com.  v.  Lincoln,  110 
Mass.  410,  The  real  ground  is  a  want  of 
mutuality  arising  from  the  parties  not  be- 
ing Identical;  nor  are  the  rules  of  decision 
and  thecourseuf  the  proceedings  the  same. 
While  it  Is  true  there  does  seem  to  be  some 
privity  between  the  facta  offered  to  be  es- 
tablished by  tbe  records  of  conviction  and 
tlie  fact  in  issue  which  would  make  it  rele- 
Tant  evidence,  and  receivable  as  such,  yet 
It,  has  been  thought  better  for  tbe  admin- 
istration of  Justice  to  preserve  the  Reneral 
rule  which  excludes  verdicts  and  Judgments 
between  other  parties  than  to  form  an  ex- 
ceptlon  to  it  because  of  some  particular 
circumstances.  In  excluding  this  record 
we  are  not  prepared  to  say  that  the  court 
erred ;  but  for  the  renaons  already  stated 
tbe  Judgment  mnst  be  reversed,  and  a  new 
trial  ordered. 


OUTHRia  r.  SOUTHBRN  Pao.  R.  Co. 

(Supreme  Court  <tf  Oregon.   Jan.  8,  1891.) 

Appeal  from  oircoit  oourt,  Marion  oonaty;  B, 
p.  UoiSB,  Jndgeb 

Bronavgh,Ntyrthnip  A  McArOtUTt  for  appeK 
lant.  RiE.  D.  WUuanu  and  CJuu.  H.  Carey, 
for  respondent. 

LoBi>,  J.  Am  thla  case  Involves  the  same  quea- 


tioD  decided  InHfUer  v.  Baihwaa  Co.,  ante,  1% 
the  plaintiff  being  the  flremaa  on  the  engine,  wo 
have  not  deemed  it  necessary  to  oonalder  Bome 
other  questions  presented  by  tliat  record,  relied 
apon  for  a  revenal  of  the  case.  Tbe  Juagmeat 
must  be  reversed,  and  a  new  trial  ordered. 

■   "         (2  Wuh.  St.  117) 

UcLbod  t.  Elub. 
(Supreme  Oourt  tif  WtuMaigtan,  Feb.  U,  18BL> 
VainiB—CoxTBRaioir  o»  Trbs»— XirsTBVonon. 
1.  Code  Wash.  $  47,  provides  thai  local  ao- 
tloss  shall  be  commeocea  la  the  coimtiy  or  dis- 
trict in  which  the  subieet  of  the  motion,  or  onno 
part  thereof,  is  situated:  and  section  48  OTorides 
uiat  transitory  actions  shall  be  tried  in  the  ooan- 
ty  or  district  where  the  causa  of  action,  or  some 
part,  thereof,  arose.  Held,  that  section  60,  which 
provides  that  an  action  commenced  In  tbe  wrong 
county  may  be  tried  therein,  unless  defendant, 
when  he  appears  and  pleads,  demands  that  the 
trial  be  haidin  tbe  proper  county,  applies  only  to 
the  transitory  actions  enumerated  in  seuUon  48, 
and  not  to  the  local  actions  enumerated  In  section 

47,  and  that  the  fallare  of  a  defendant  In  an  ac- 
tion involvlns  Irdories  to  land  to  demand  a 
change  of  trial  to  the  pn^er  oonnlydoes  not  con- 
fer jurisdiction  on  the  district  oourt  vt  a  ooonty 
in  which  the  land  is  not  sitnated. 

8.  The  provision  in  seoUon  47,  that  local  oo- 
tions  shall  oe  tried  in  the  "ooun^  or  district* 
wlierein  the  subject  of  the  action  is  situated,  does 
not  extend  the  Jurisdiction  to  the  whole  Judicial 
district  in  wliloh  tbe  subject  of  the  aotion  Is  sit- 
uated, but  the  word  "district**  was  Intended  to 
apply  only  to  those  cases  where  a  county  did  not 
have  the  priviiese  of  sessions  of  oourt  within  Its 
limits,  and  was  joined  to  another  county  for  ]a- 
didal  porposes;  and  henoe  an  action  Involving 
iidnries  to  land  mnst  be  tried  in  Uie  oonnty  In 
which  It  li  situated,  and  not  In  another  county 
in  tbe  same  Jadicial  district. 

8.  A  complaint  alleged  that  defendant  un- 
lawfully cut  trees  on  plsintilt's  land,  and  there- 
by became  indebted  to  plaintiff  in  thevalue  of  the 
trees.  In  another  paragraph  plaintiff  nvyed  for 
treble  damages  under  Code  Wash.  1 60S,  which 
relates  to  trespasses  on  land,  and  which  allows 
treble  damages  where  one  person  wrongfully 
outs  trees  on  the  land  of  another.  The  action, 
however,  was  neither  brought  nor  tried  in  the 
county  in  which  the  land  was  situated.  HelA 
that,  to  uphold  the  JurisAlotlon  of  the  oourt,  Ow 
paragraph  relating  to  treble  damages  might  be 
rejected  as  surplusage,  and  the  aouon  regarded 
as  transitory  in  ita  nature,  for  the  ooaverslon  «t 
ttie  trees.   Hott,  J.,  dissenting. 

4.  Since  the  aotion  must  be  treated  as  one  for 
the  conversion  of  the  trees,  in  which  only  single 
damages  can  be  recovered,  an  erroneous  Inatruo- 
tion  that  the  Jury  may  award  treble  dunages  Is 
not  cured  by  a  verdict  awarding  a  certain  siun  as 
"single  damt^es,"  as  some  of  the  Jurors,  under 
the  charge,  may  well  have  agreed  to  a  lai^  ver- 
dict for  "single  damages"  it  others  consented  to 
waive  **treble  damages. " 

Appeal  from  superior  court,  Thurston 
county. 

Action  by  I.  O.  Ellis  against  Alexander 
McLeod  for  the  conversion  of  trees.  There 
was  a  verdict  In  plaintiff's  favor,  and  de- 
fendant briniis  error.   Code  Wash.  5§  47, 

48,  50,  and  6U2.  are  as  follows:  "Sec  47. 
Actions  for  the  following  canaes  shuU  be 
commenced  in  the  county  or  district  in 
which  tbe  subject  of  the  action,  or  some 
part  thereof, Issitnated:  <1)  Furtberecor- 
ery  of,  for  the  possession  of.  for  tbe  paiv 
tltlon  of,  for  the  foreclosure  of  a  mortgage 
on,  or  for  the  determination  of  ail  ques- 
tluus  atfectine  tbe  title,  or  for  any  injurlea 
to  real  property.  (2)  All  questions  Involv- 
ing tbe  rights  to  the  possession  or  title  to 
any  specific  article  of  personal  property. 
In  which  last-mentluaed  daaa  of  cases 
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dama^  may  also  be  awarded  for  the  d»< 
tention  and  for  iDjary  to  eucb  perBoaal 
proi)ei'ty.  Sec.  48.  Actions  for  the  fojlowlnff 
cauiws  shall  be  tried  In  tbe  district  or  coon* 
ty  where  the  cause,  or  some  part  thereof, 
aroiie:  (1)  For  the  recovery  ol  a  penalty 
or  forfeiture  tnipoBed  by  statute.  (2) 
A^alnet  a  public  officer,  or  peraouBpectally 
appointed  to  execute  hlB  dutieH,  for  an  act 
done  by  him  In  virtue  of  his  office,  or 
airalnat  a  person  who,  by  hla  command  or 
In  hlB  aid,  nball  do  anything  touching  the 
duties  of  Bucbofilcer."  "Sec. 50.  In  all  oth* 
er  cases  the  action  must  be  tried  in  the 
county  in  which  the  defendants,  or  some 
of  tbem.resideatthetlmeof  tbecommenc&- 
ment  of  the  action,  or  may  be  seiTad  with 
process,  subject,  however,  to  the  power  of 
tbe  court  to  change  tbe  place  of  trial,  as 
provided  in  this  act.  If  tbe  county  In 
which  the  action  is  commenced  is  not  the 
proper  county  for  the  trial  thereof,  tbe  ac- 
tion may,  notwithstanding,  bo  tried  there- 
in, unless  tbe  defendant,  at  tbe  time  be 
appears  and  demura  or  answers,  files  an 
affidavit  of  merits,  and  demands  that  a 
trial  l»e  bad  in  the  proper  county."  '*See. 
002.  Whenever  any  person  shall  cut  down, 
girdle,  or  otherwise  injure,  or  carry  ott, 
any  tree,  timber,  or  shrub  on  tbe  land  of 
another  person,  or  on  the  street  or  blffh- 
way  In  front  of  any  person's  bouse,  vil- 
laKe,  town,  or  city  lot.  or  oaltlvaCed 
grrunnds,  or  on  tbe  commons  or  public 
grounds  of  any  village,  town,  or  city,  or 
on  tbe  street  or  highway  In  front  thereof, 
without  lawful  authority,  In  an  action  by 
such  person,  village,  town,  or  city  against 
the  person  committing  such  trespasses, 
or  any  of  them,  If  Judgment  be  given  for 
the  plaintiff, It  sball  be  given  for  treble  tbe 
amount  of  damages  claimed  or  aasesaed 
therefor,  as  the  case  may  be. " 

AHen  A  Ajer,  fur  appellant.  J.  W.  Rob- 
intion,  for  aiipellee. 

Stii.eb.J.  This  action  was  commenced 
in  the  territorial  district  court  held  In 
Thiintton  county  ftir  triple  damages  upon 
a  complaint  containing  the  following  alle- 
eatlons:  "(1)  That  between  January  1 
and  September  1, 1889,  the  defendant  en- 
tered upon  the  south  half  and  the  north- 
east qanrter  of  the  north-eaBt  quarter  of 
section  33,  In  townnhip  21  north,  range  1 
west  of  the  Willamette  meridian.  In  the 
state  of  Washington,  being  Bltuated  In  the 
county  of  Pierce,  and  owned  by  this  plain- 
tiff, and  In  his  poBseaelon;  and  did  then 
aud  there,  without  leave  of  plulntlff,  cut 
down,  remove,  dispose  of,  nnd  convert  to 
his  own  use  the  proceeds  thereof,  about 

 trees,  containing  fourteen  hundred 

thousand  feet  of  lumber,  o(  tlie  value  of 
four  thousand  two  hundred  doUarB.  (3) 
That  by  reason  of  said  removal  and  con- 
version tbe  said  defendant  became  and  is 
indebted  to  plalntitt  In  the  full  sum  of  four 
thousand  two  hundred  dollars,  no  part  of 
which  ban  been  paid;  and  defendant  has 
refused  and  does  now  refuse  to  pay  the 
same  or  any  portion  thereof.  iS)  That 
byforce  of  section  602  of  theCode  of  Waeh- 
IngtoD  d^endant  became  and  Is  liable  to 
plnlntlEf  In  the  full  sum  of  twelve  thousand 
six  bundred  dollars. "  Tbe  laud  upon 
wblcb  the  acta  eomplatued  ol  were  com- 


mitted was  Id  Pierce  ooonty.  Tbe  defend- 
ant's demurrer  to  tbe  Jniiadlctlon  of  tbe 
court  for  the  reason  that  tbe  action  was 
not  commenced  in  the  proper  county  was 
overruled,  and  the  cause  proceeded  to 
JudRment. 

The  Code,  both  by  Its  express  terms  and 
by  inferential  provIsiouB,  seeks  to  reduce 
every  priva  ce  wrong  to  a  dead  level,  so 
tar  as  pleading  la  concerned,  so  that  a 
complaint  containing  a  i>lain  statement 
of  facta  Berves  to  lay  tbe  cause  of  action 
before  the  court,  no  matter  what  may 
have  theretofore  been  tbe  tecbnlcal  form 
or  name  of  the  remedy.  Accordingly, 
chapter  49  of "  Waste  and  Trespass  "  was 
adopted  in  furtherance  of  tbe  general 
plan.  The  injuries  to  land  which,  when 
committed  by  persona  lawfully  In  poaaea- 
Bion  thereof,  liad  been  cognliable  In  tbe 
technical  action  of  waate,  were  assembled 
in  aectlon  601,  while  those  in  which  a 
stranger  to  the  land  was  the  wrong-doer, 
and  wblcb  had  been  cognizaule  in  the  ac- 
tion of  trespam,  were  collected  and  pro- 
vided for  in  aeutlons  602  and  60S.  The 
common-lawremedles  remained,  altbongh 
tbere  made  statutory,  and  the  nature  of 
each  a(!tion  continued  as  before,  though 
tbey  are  now  known  ae  actions  forlnjuries 
to  real  property,  instead  of  waate  In  the 
one  case  and  treapana  in  theotber.  There- 
fore, unleas  tbe  last  clauae  of  section  60  ap- 
plies as  well  to  tbe  actlona  included  in  sec- 
tion 47  as  to  thoae  Included  In  section  48, 
the  Thurston  district  court  had  no  Juris- 
diction of  the  cause  if  it  was  one  fur  inju- 
ries to  land.  Section  47  pointedly  says 
that  actions  for  injuries  to  real  property 
shall  be  commenced  In  the"county  or  dis- 
trict" In  wblcb  tbe  subject  of  tlie  action, 
or  some  part  thereof.  Is  altaated.  Jt  com- 
menced there,  they  mnat  be  tried  there, 
unless  removed  tor  reasons  sufficient  mi- 
der  section 51.  But  appellee  contends  that 
the  last  clauae  of  section  60  shows  that 
tbe  requirement  that  these  actions  be 
commenced  In  tbe  particular  county  or 
district  is  merely  directory,  and  that,  un- 
less the  defendant  moves  in  the  manner 
provided  therein,  tbe  trial  may  be  bad 
In  any  county  or  district  selected  by  the 
plaintiff.  It  la  agreed  that  no  affidavit  of 
merits,  and  no  demand  for  a  trial  in 
Pierce  county,  were  made.  We  cannot 
agree  wltb  tills  contention,  however. 
Tbere  la  a  marked  difference  between  tbe 
language  of  section  47  and  sections  48  and 
50.  The  former  refers  to  a  peculiar  class 
of  actions,  which  were  always  local; 
while  the  latter  only  Includes  actions 
which  were  always  transitory.  Tbe  first 
named  says  the  actions  specified  must  be 
commenced  In  certain  counties  or  dis- 
tricts; while  tbe  others  only  require  the 
trial  to  be  in  the  county  or  district  where 
the  property  is  or  tbe  defendant  resides, 
as  tbe  caae  may  be.  Coming  In  tbe  con- 
nection where  it  Is,  and  in  view  of  the  dif- 
ference in  language,  we  are  constrained 
to  hol<i  that  the  last  clauae  of  section  50 
does  not  apply  to  the  actions  enumerated 
In  section  47.  Still  another  objection  la 
raised,  however,  namely,  that  section  47 
does  nut  absolutely  require  actions  for  in- 
Jaries  to  real  property  to  becummencediu 
tbe  county  where  the  anbject  of  tbe  action 
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18  situated,  but  extends  thejnrlsdlctlon  to 
the  whole  JodiciHl  district,  which,  In  this 
Infitanee,  included  both  Pierce  and  Tburs- 
tun,  as  well  as  many  other  couutlen;  and. 
If  that  position  Is  correct,  the  Thurston 
L'ounty  court  was  fully  authorized  to  en- 
tertain the  action.  But  we  arc  not  satis- 
fied that  the  term  "district."  as  used  In 
section  47,  has  the  meaning  claimed  for  It. 
The  four  judicial  districts  formerly  exist- 
ing under  the  territorial  rpgiwe  were 
merely  divisions  of  the  territory  for  the 
asselgnraent  of  the  Judges,  and  for  some 
purposes  of  United  States  Jurisdiction. 
Ko  jurlBdlctlon  of  matters  coguliable  un- 
der the  territorial  laws  merely  was  based 
upon  those  districts.  Here,  as  in  the 
states,  counties  were  the  anits  of  Jarisd'.c- 
tlon,  and  to  them  reference  was  made 
when  any  action  was  spoken  ol  u8"local," 
as  dIstlnKUlHhed  from  one  which  was 
"transitory."  But  not  every  county  had 
the  privilege  ol  soislons  of  thecourts  with- 
in its  limits,  and  where  two  or  mom  coun- 
ties were  Joined  tor  Jarladlctlonal  purposes 
they  constttated  a  "district"  In  the  sense 
la  which  the  word  was  used  In  section  47, 
and  action  for  injuries  to  real  property 
could  be  commenced  in  the  court  of  such  a 
district  only.  The  case  of  Wood  v.  Mast- 
Ick.  2  Wash.  T.  69,  8  Pac.  Bep.  612,  in  a 
few  words  announced  the  sameconclnsiou 
here  expressed. 

Under  the  construction  thus  adopted, 
were  we  to  hold  further  that  the  action 
was  one  for  Injuries  to  the  realty,  the  judg- 
ment would  necessarily  be  reversed,  and 
the  action  dlsmiHsed  for  want  of  jurisdic- 
tion lu  the  court  below.  But  the  appellee 
contends,  and,  on  the  whole,  we  conelude* 
rightly,  that  his  action  was  one  tor  the 
value  of  his  trees  as  personalty  merely, 
without  any  claim  for  Injury  to  his  land. 
The  complaint  was  apparently  drawn  un- 
der the  Impression  In  the  mind  of  the 
pleader  that  section  602  allowed  triple 
damages  for  such  a  conversion,  and  the 
court  below  seems  to  have  taken  that 
view.  To  sustain  that  Interpretation 
and  secure  that  measure  of  damages,  the 
complaint,  In  Its  third  paragraph,  alleged 
the  conclusion  "that  by  force  of  section 
602  of  the  Codeof  Washington  delendan  t  l)e- 
ca  me  and  is  liable  to  the  plaintiff  In  the 
full  sum  of  twelve  thousand  six  hundred 
dollars,"  which  amount  was  three  times 
the  alleged  damage,  and  the  prayer  was 
accordingly.  The  second  paragraph  was 
entlrfly  impertinent  to  a  complaint  for 
Injuries  to  land  under  section  602,  and  so 
was  the  allegation  in  thcflrst  paragraph, 
that  the  trees  cut  contained  1.400,000  feet 
ol  lumber,  of  the  value  ut  $4,iJO0,  since  the 
necessary  and  proper  allegations  of  such 
a  complaint  were  merely  that  certain  trees 
had  been  cut  down  to  plaintiff's  damage. 
But  if  we  allow  paragraph  2  to  stand,  by 
which  it  was  alleged  "that  by  reason  of 
the  said  removal  and  conversicm  [allud- 
ing to  the  trees,  the  quantitj-  of  lumber 
und  the  value]  the  said  defendant  became 
and  Is  Indebted  to  plaintiff  in  the  full  sum 
of  $4,200,  no  part  of  which  has  been  paid  " 
etc.;  and  If  we  entirely  reject  paragraph 
3  as  surplusage,  there  la  a  faulty,  but  still 
sufficient,  complaint  for  a  wrongful  con- 
version of  the  trees.   We  confess  that  in 


so  holding,  however,  we  hare  extended 
the  liberality  allowable  in  favor  of  plead- 
ings to  Its  lurtlieat  limit,  being  constrained 
thereto  In  part  by  the  rules  in  laror  of 
Jurisdiction. 

The  judgment  must  be  reversed,  how- 
ever, for  the  court  charged  the  Jury  erro- 
neously In  two  respects.  Jn  the  Urst 
place,  the  jury  were  told  that  this  was  a 
case  wherein  triple  damages  could  be 
awarded  under  section  602,  anless  the  tak- 
ing was  casual  or  involuntary,  etc.;  and, 
aecond/j',  that  the  Jury  could  themselves 
assess  the  triple  damages.  Neither  of 
these  Instructlocs  was  correct.  We  have 
already  shown  why  the  main  charge  was 
wrong;  but,  even  It  there  had  t>een  a  case 
for  triple  damage,  the  province  of  the  Jury, 
under  the  statute,  went  no  further  than 
to  assess  the  actual  damage,  and  find 
whether  It  welb  willful  or  excusable,  leav- 
ing it  to  the  court  to  triple  the  damage  In 
Its  Judgment.  See  seccioo  602.  The  Jury 
in  this  case  awarded  a  certain  aiuount 
"single  dami^^,"  which,  appt^lee  claims* 
shows  appellant  not.  In  any  event,  to 
have  been  injured  by  the  court's  charge. 
But  It  will  not  do  to  presume  no  Injury 
In  a  case  where  the  whole  charge  was  so 
clearly  erroneous,  based,  as  it  was,  on  a» 
altogether  wrong  theory  of  the  case. 
Jurors,  under  the  cbarge,  might  well  have 
agreed  to  a  larger  verdict  for  "single 
damage,"  other  Jurors  consenting  to 
waive  their  view  that  the  damages  should 
be  triple,  and  thus  no  Just  verdict  would 
have  been  found.  The  causeraust  go  back 
for  anew  trial,  wherein  the  measure  of 
damasres  will  be  the  value  of  the  trees  at 
the  instant  when  tbey  first  became  severed 
from  the  real  estate,  without  further  ma- 
nipnlation.  8ee4  Amer.  &  Eng.  Enc.  Law. 
p.  123,  and  cases  cited.  The  plaintiff  will 
have  leave  to  amend  his  complaint.  It  he 
desires.  Cause  remanded;  costs  to  appel- 
lant. 

Andrrb,  C.  J.,  and  Dunbab  and  Scott, 
JJ.,  concur. 

HoYT.  J.,  {dlsspntlnjf.)  I  agree  with  the 
majority  of  the  court  that  tlie  Judgment 
should  be  reversed.  But  I  cannot  thus 
agree  as  to  the  disposition  of  the  case.  I 
think  that  the  plaintiff,  having  specific* 
ally  stated  In  his  complaint  that  he 
brought  his  action  on  a  certain  section  ot 
the  Code,  and  claimed  damage  thereun- 
der, should  be  bound  by  snch  statement, 
and  that  thereloru  the  cause  of  action 
stated  In  the  complaint  In  this  suit  was 
one  of  damage  to  lands,  and  should  have 
been  brought  In  Pierce  county,  and  that 
the  court  below  should  be  directed  to  dis- 
miss the  action. 


SCBULTR  T.  SCHBRINO  Ct  a/. 

(SupretM  Court  pf  IToshinffton.   Feb.,  1891. > 

KiODTS  or  Tknaxts— Sale  bt  LAKDLOun. 
Tenants  who  enter  under  a  lease,  sufficient 
except  for  latrk  of  acknowledfcoieat,  and  pay  rent 
and  erect  improvements,  cannot  be  ejected  by  a 
subscqueut  vendee  of  the  landlord,  wbo  taken 
wltti  knotrledRO  of  the  facts:  and  the  omission 
from  the  granting  clause  of  the  lease  of  the 
name  of  one  of  the  lessors  is  IsuoateriaL 
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Appeal  from  superior  court.  Pierce  cohd- 
ty;  Fhanb.  Ali.yn,  Judge. 

Judsoa,  Sbnrpstein  &  Sullivan,  for  ap- 
pellant. A.  A.  Koigbt,  for  appeilee  Little- 
John. 

Scott,  J.  Tlie  qoestlon  ralHcd  In  this 
case  is  In  eubntance  the  sume  as  that 
passed  upon  hy  us  in  McGiatiflin  v.  Hol- 
nian,  at  our  May  Hesaiou,  18^0.  See  24Pac. 
Hep.  4^9.  Xhen^  is  an  additional  defect  In 
this  instrument  In  its  not  containing  the 
name  of  one  of  tlie  lessors  In  the  granting 
clause,  but  this  do^s  not  take  It  oat  of  the 
principle  recognized  In  the  case  cited. 
Judgment  reversed,  and  cause  remanded. 
The  demurrer  should  be  overruled,  with 
leave  to  answer. 

Anders,  C.  J.,  and  Host,  Dujxbab,  and 
Stiles,  iJ.,  concur. 


SCHDI.TE  T.  LlTTLEJOHN. 

(Sujfreme  Court  qf  WaahlngUm.  Feb.  IS,  18S1.) 
Plbadino— Ordbr  to  Sthikb  Oct— Waitbb  of 
Exception. 
A  defendant's  exception  to  an  order  to 
strike  oat  his  afflrmatire  defease  is  not  waived 
bjr  his  flliog  a  rabsUtated  answer. 

Appeal  from  superior  court.  Pierce  conn- 
ty;  Frank  Alltn,  Judge. 

JadsoBt  Shaipf>tetn  it  Snlilwaai,  for  ap> 
pelloot.    A.  A.  Knight,  for  appellee. 

Scott,  J.  Appellee  brought  this  action 
to  obtain  possession  of  certain  land.  Ap- 
pellant, in  his  answer,  denied  some  of  the 
allegations  of  the  complaint,  and  also 
set  up  as  an  affirmative  defense  that  cer- 
tain prior  owners  of  the  premises,  of 
whom  appellee  subseguently  purchased, 
agreed  to  lease  the  sunie  to  appellant  for 
tlie  term  of  two  years  from  the  loth  day 
of  August,  1888,  and  that  they,  upon  the 
26t.h  day  of  June  In  said  year,  executed  to 
him  ail  Instrument,  which  be  and  they 
supposed  to  be  a  valid  lease  thereof  ac- 
cordingly, but  that  by  a  mutual  mistake 
the  lessors  did  not  acknowledge  the  same, 
and  the  name  of  one  of  them  was  omitted 
from  tlie  granting  clause  therein;  that 
appellant  went  into  and  continued  In  pos- 
session  of  the  premises  thereunder,  made 
valuable  lmprovem*>ntB  tbereon.  paid  the 
rent  stipulated,  and  complied  with  the 
agreement  upon  his  part,  and  that  appel- 
lee, when  he  purchased,  had  knowledge  of 
appellant's  rights  therein.  The  action 
was  brought  before  the  term  had  expired. 
The  court,  upon  appellee's  motion,  struck 
out  the  alBrmative  defense,  to  which  ex- 
ception was  taken.  Appellant  then  filed 
an  amended  or  substituted anawer.merely 
setting  up  the  denials  contained  In  the 
original  answer.  The  trial  resulted  in 
a  judgment  tor  the  plaintlH.  Appellee 
claims  the  matters  stricken  constituted  no 
defense  or  gronnd  for  relief,  and.  It  other- 
wise,  that  appellant  waived  the  same  by 
filinghls  amended  answer.  The  first  point 
Is  disposed  of  on  the  authority  of  Mc- 
Glauflin  V.  Holman,  24  Pac.  Rep.  439,  in  a 
case  just  decided  by  us,  submitted  here- 
with, being  an  action  brought  by  appel- 
lant against  appellee  and  said  lessors, 


wherein  iiicsamelustrument  was  involved. 
Schulte  V.  Scbering,  ante,  78.  As  to  the 
second  point,  the  filing  ol  the  substituted 
answer  did  not  operate  as  a  waiver  of 
the  exception  to  tlie  order  of  the  coart 
striking  the  part  aforesaid  of  the  orlglDal 
answer.  Judgment  reversed,  and  cause 
remanded  for  a  retrial.  The  order  uptw 
the  motion  should  be  vacated,  and  leave 
to  reply  granted. 

Anders,  C.  J.,  and  Dunbar,  Stiles,  and 
HoYT,  JJ.,  concur. 


MClNTOSH  T.  FURTH  et  S/. 

{Supreme  Ctnurt  of  Wcathlngton.  Fsb.  11, 1881.) 

FOUCB  MlOISTHATBS— COMraSSATlOX. 

The  charter  of  the  city  of  8.  provided  that 
the  city  migbt  desli^nate  oao  of  the  justices  of 
the  peace  residing  therein  to  act  as  police  magt- 
istt-ate,  and  might  regulate  the  cotnpensation  of 
its  ofHcers,  "except  when  otherwise  provided." 
Held,  that  the  parase,  "exoept  when  otherwise 
provided, "  ref crrud  to  the  general  statutes,  aod 
not  to  the  ordinances  of  the  city  which  flied  the 
compensation  of  the  police  magistrate;  and  that 
be  was  entitled  only  to  the  fees  allowed  by  stat- 
ute to  other  justices  of  the  peace. 

Appeul  from  superior  court,  Spokane 
county ;  J.  M.  KiNKAian,  Judge. 

S.  G.  Allen,  for  appellauts.  Turner  A 
Graves,  for  appellee. 

HoTT,  J.  Under  Its  charter  the  city  of 
Spokane  Falls  was  authorlEed  to  desig- 
nate one  of  the  Justices  of  the  peace  resid- 
ing ther^n  as  police  iusticeof  said  city, 
and  the  said  JuatJee,  when  so  designated, 
was  authorised  to  try  offenders  for  alleged 
violations  of  the  ordinances  of  said  city. 
There  was  a  provision  of  said  charter 
which  authorized  the  city  to  est>ablish  and 
regulate  the  fees  and  compensation  of  ltd 
officers,  except  when  otherwise  provided. 
By  virtue  of  these  provisions,  one  of  the 
defendants  had  tieen  dtnlgnated  as  such 
police  Justice,  and  his  compensation  for 
services  rendered  as  such  Justice  fixed  at  a 
salary  of  $150  pur  month,  and  the  sole 
question  argued  by  counsel,  and  presented 
for  our  determination.  Is  as  to  the  power 
of  said  city  to  provide  this  compensation 
tor  such  aervlces.  If  the  Jurisdiction  to 
perform  the  acta  reqaired  of  such  officer 
under  aald  charter  Is  derived  primarily 
from  the  fact  that  he  has  been  designated 
as  police  Justice,  there  would  be  strong 
reason  for  holding  that,  under  said  pro- 
visions of  Its  charter,  said  city  might  pro- 
vide as  compensation  tiierefor  the  above- 
stated  salary.  If,  on  the  other  hand,  such 
jurisdiction  arises  from  the  fact  that  he  Is 
a  justice  of  the  peace,  then  It  would  be 
more  reasonable  to  hold  that  bis  compen- 
sation should  be  governed  by  the  general 
provisions  of  the  statute,  which  provide 
certain  fees  forthe  several  acts  required  to 
be  performed  by  such  justice  of  the  peace. 
Unless  the  contrary  intention  was  clear,  it 
would  be  presumed  that  the  legislature  in- 
tended to  provide  the  same  compensation 
for  like  acts  performed  by  justices  of  the 
peace  throughout  the  state.  And  we  do 
not  think  such  intention  eufflciently  ap- 
pears in  the  language  of  the  charter  of 
said  city,  as  every  word  in  the  charter  can 
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be  elron  Ite  fall  force  as  well  by  holding 
that  the  above-stated  provlBlon,  allowing 
tbe  ctty  to  fix  tbe  comppnsation  of  its  offi- 
cers "except  a?  otberwlHe  provided" 
meant  "as  otherwise  provided  by  law," 
aa  by  holding  that  It  meant  aB  otherwise 
provided  In  said  charter.  In  fact,  the 
worda  used  would  be  the  ordinary  ones 
to  express  the  former  meaning,  while  tlie 
latter  would  be  much  more  Ultely  to  be  ex- 
pressed by  the  limitation,  "except  us  otli- 
erwise  provided  herein,"  or  "In  this  eliar- 
ter."  Plaintiff  Id  error  has  evidently  fore- 
fieen  that  the  main  contention  must  be  as 
to  the  capacity  in  which  said  officer  acted. 
Hence  almost  his  entire  argument  has 
been  to  show  that  acts  required  of  such 
officer  were  non-judlcla!  in  their  character, 
and  could  tlierelore  be  conferred  on  other 
officers  than  those  mentioned  in  the  or- 
ganic act  as  the  only  ones  in  whom  could 
be  vented  Judicial  authority.  With  their 
contention  in  this  regard  we  cannot  agree, 
for.  although  there  are  some  authorities 
to  the  effect  that  violations  of  theprovls- 
lons  of  ordinan(;es  of  cities  can  be  tried  by 
others  than  judicial  officers,  we  think  that 
under  the  organic  act  of  the  territory,  and 
the  ieglBlatiun  and  practice  thereunder, 
the  prueeedlnga  bad  to  panlab  for  a  viola- 
tion of  city  ordinances  were  as  purely  ju- 
dicial us  any  other  proceedings  before  jus- 
tices of  the  peace.  The  provisions  oftlie 
charter  in  question  tend  strongly  to  es- 
tablish such  fact;  for,  if  the  acts  required 
were  non-judicial,  why  was  the  city  re- 
quired to  fill  such  place  of  police  justice  by 
some  one  of  the  Justices  ot  tbe  peace  resid- 
ing In  said  city?  We  thinlc  Chat  every  act 
ot  such  police  Justice  was  the  act  of  a  Jus- 
tice of  tbe  peace,  and  that  the  only  object 
or  effect  of  his  designation  as  such  police 
Justice  was  to  provide  a  single  officer  be- 
fore whom  the  caused  under  the  city  char- 
ter should  he  brought.  Without  such  pro- 
Tlaion  the  business  would  be  divided  be- 
tween the  several  justices  of  the  peace  re- 
siding In  such  city,  which  would  not  so 
well  subserve  the  convenient  and  econom- 
ical adnilnlstration  uf  tbe  affairs  of  the 
city  as  would  a  single  judicial  officer.  It 
follows  that  the  compensation  provided 
by  general  statute  applies  to  the  officer  in 
question,  and  that  tbe  ordinance  provid- 
ing for  a  salary  therefor  is  void,  and  tbe 
udgment  of  tbe  lower  conrt  must  be  af- 
firmed, and  it  will  be  so  ordered. 

Anders,  C.  J.,  and  Scott,  Stilks,  and 
DuNBAD,  JJ.,  concur. 


Ortega  v.  Cordero.    (No.  13,8S0.) 

(Supreme  Court  of  CaUfomta.  March  5,  1891.  j 

llBVlsw  OH  Appeai^Trial  bt  Cocrt—Fisdixos 
— Admissioxs  in  PLEAniSOS. 

Where  the  answer  In  an  action  for  the  un- 
|nid  price  of  land  admita  the  allegations  of  the 
complaint  as  to  the  terms  of  sale,  and  there  Is 
nothing  In  tbe  record  to  affirmatively  show  tbat 
the  parties  have  actually  tried  issues  outside  of 
the  pleadings,  a  finding  by  the  court  establishing 
different  terms  of  sale  from  those  alleged  and  ad- 
mitted will  be  disregarded  on  appeal.  Explain- 
Ing  Hortoa  r.  Domingaez,  68  Cal.  643,  10  Pau. 
Rep.  m 


Commissioners* decision.  Department  1. 
Appeal  from  superior  court,  Hanta  Bar- 
bara county;  B.  M.  Dillard,  Judge. 

Tbos.  McNutta  and  &.  W.  Boutoa,  for 
appellant.  W,  C  Stratton,  tor  respond- 
ent. 

Va  ncmef.  0.  Action  to  recoTer  balance 
of  unpaid  Y)urcliasf'  money  for  land  sold 
and  conveyed  by  plaintiff  to  defendant. 
Judgment  for  defendant,  from  which 
plaintiff  appeals  on  the  judgment  roll. 

It  is  alleged  in  the  complaint  that  on  or 
about  November  23,  liSM,  the  ptalntift 
agreed  to  sell  to  tbe  defendant,  and  tbe 
defendant  agreed  to  purchase  from  the 
plaintiff,  one  undivided  third  part  of  a 
tract  of  land,  described  In  the  complaint, 
containing  about  1.000  acres,  of  the  value 
f)f  not  less  than  ^,300,  for  the  considera- 
tion and  upon  the  terms  hereinaltsrstated. 
That  at  the  date  of  said  agreement  tbe 
plaintiff  wns  indebted  to  various  persons 
In  vnriouR  sums,  amounting  to  about 
tl,4ll0.  "Tbat.aspartof  theconalderation 
for  said  purchase,  defendant  agreed  to  pay 
oHand  discharge  ail  of  plalntin'safuresuid 
Indebtedn^,  amounting  to  about  said 
sum  of  f1.400,  and,  for  the  remainder  ut 
said  consideration,  to  pay  Cu  plaintiff, 
overnnd  above  said  indebtedness, tbe  sum 
of  91,r>00,and, In  earnest  of  said  agreement, 
said  defendant  then  and  there  paid  plaia- 
tlff  the  sum  of  ♦25.  part  of  said  $1,500,  paj'- 
nble  to  plalnUIf  under  said  agreement. 
Plaintiff  avers  that  he  has  In  nil  respects 
folly  performed  on  his  part  all  the  obliga- 
tions of  the  agreement  of  purchase  and 
sale  above  stated.  That  on  or  about  the 
2oth  day  of  Jannarj',  1889.  be  executed, 
acknowledged,  and  delivered  to  said  de- 
fendant his  (plaintiff's)  dee<I,  conveying 
the  land  above  mentioned,  In  accordance 
with  and  purHuant  to  said  agreement  ot 
sale."  That  said  deed  was  a  deed  of  grant, 
bargain,  and  sale,  and  was  prepared, 
as  be  is  Informed  and  believes,  under  tbe 
direction  of  the  defendant,  and  was  re- 
corded by  request  of  detendont  on  the  d«r 
of  its  date.  Plaintiff  avers  that,  notwith- 
standing the  recital  of  full  pnyraent  on 
said  deed.no  part  of  the  said  $1,500  doe 
and  payable  by  defendant  to  plaintiff,  un- 
der the  aforesaid  agreement  of  sale  and 
purchase,  has  ever  been  paid  plaintiff,  ex- 
cepting the  sum  of  $25  hereinbefore  men- 
tioned, mid  that  the  balance  of  said  con- 
sideration, to-wit,  the  sum  of  $1,475, is  still 
due  and  unpaid  to  plaintiff  from  said  de- 
fendant, who  has  neglected  and  refused, 
and  still  neglects  and  refuses,  to  pay  the 
same,  or  any  portion  thereof, although  re- 
quested to  pay  said  sum."  For  want  of 
information  or  belief,  the  defendant,  in 
his  answer,  denied  that  the  value  ot  the 
land  was  not  less  than  $3,8t)0.  The  an- 
swer then  proceeds  as  follows:  "Denies 
that  the  deed  mentioned  in  the  amended 
complaint  hert'in  wns  prepared  under  the 
direction  of  defendant.  Denies  that  no 
part  of  the  $1,60U  due  and  payable  by  de- 
fendant has  ever  been  paid  plaintiff,  ex- 
cept the  sum  of  $25.  and  avers  that  he  has 
paid  to  plaintiff  tlie  full  amount  of  the 
purchase  price  of  said  land.  Denies  that 
the  sum  of  $1,475.  or  any  sum,  Is  due  or 
un|>ald    to   plaintiff    from  defendant. 
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Wberetore  defendant  demands  jadgment 
tbat  plaintirr  takenotliinK  by  this  actlua, 
and  for  bis  costs."  After  finding  the  value 
or  the  property  to  have  been  f3.S00  at 
the  time  of  tbe  purchase,  and  at  the  time 
of  the  t/lu),  as  alleged  in  the  complaint, 
the  court  made  the  fotlowlns  findings: 
"(2)  That  on  or  about  the  :t6th  day  of 
Jannary,  tlie  plaintiff  agreed  to  sell 
to  the  defendant,  and  the  defendant 
agreed  to  buy  ofthe  plaintiff,  the  plaintiff's 
ODe-third  Interest  in  said  land  for  the 
sum  of  91,500,  and  the  plaintiff  thereupon 
executed,  acknowledged,  and  delivered  to 
defendant  a  deed  of  grant,  bargain,  and 
sale,  conTeying  to  the  defendant  bis  said 
one-third  interestloaald  laud,  and  thecon- 
Bideratlon  stated  in  said  deed  was  f1,500. 
(ft)  Tbat  the  defendant  has  fully  paid  to 
plaintiff  said  sum  of  $1,600.  and  there  is 
DO  part  thereof  now  due  or  unpaid;  tbat 
said  sum  of  Sl.SUO  was  paid  in  the  follow- 
ing manner:  the  defendant  liquidated  and 
discharged  debts  dne  by  plaintlK  to  vari- 
oos  persons,  amoonting  to  $1,625.  said 
debts  being  paid  by  consent  of  platntiff. 
(4)  Tbat  Che  defendant  did  not  at  any 
time  agree  to  pay  or  give  to  plaintiff  any 
consideration,  other  than  said  sum  of 
fl,500,  for  bis  said  one-third  interest  in 
said  land.  As  a  conclusion  of  law  from 
the  forgoing  facts,  the  court  finds  that 
the  defendant  is  entitled  to  Judgment 
against  the  plaintiff  tbat  he  take  nothing 
by  this  action,  and  tor  hiscostsof  suit,  and 
It  is  ordered  that  Judgment  be  entered  ac- 
cordingly. " 

The  appellant  makes  the  point  that  the 
findings  of  fact  are  Inconsistent  with,  and 
contradictory  of,  the  facts  admitted  and 
established  by  the  pleadings:  and  this 
point  seems  to  be  well  taken.  The  agree- 
ment, as  stated  in  the  complaint,  is  not 
denied  or  In  any  way  qualified  by  the  an- 
swer.nor  is  any  other  agreement  set  up  In 
the  answer;  yet  the  fourth  finding  of  fact 
flatly  contradicts  a  material  part  of  the 
agreement  as  alleged  In  the  complaint. 
By  the  agreement  eHtabllebed  by  the 
pleading,  the  defendant  was  to  pay  debts 
of  plaintiff  amounting  to  $l,40i).  and,  in 
addition  thereto,  was  to  pay  directly  to 
plaintiff  91,600:  but  the  fourth  finding, 
read  in  connection  with  the  third.  Is  tbat 
defendant  never  agreed  to  pay  any  other 
consideration  for  the  conveyance  than  to 
pjEiy debts  of  plaintiff  amounting  to  fl,500. 
This  contradicts  the  admitted  all^ation 
of  thecomplalnt  that  the  defendant  agreed 
to  pay  directly  to  plaintin  Sl,500  in  addi- 
tion to  the  payment  of  $1,400  to  plaintiff's 
creditors.  Ho  far  as  the  second  finding 
sets  forth  an  agreement  of  a  different  date 
and  consideration  from  that  alleged  in  the 
complaint.  It  Is  entirely  outside  of  the  Is- 
sues made  by  the  pleadings.  The  agree- 
ment to  convey  for  a  consideration  of 
91i500,  referred  to  in  the  second  finding, 
seems  to  have  been  Interred  from  the  recit- 
al of  that  consideration  inthedeed  of  Jan- 
uary 25tb,  executed  in  pursuance  of  the 
agreement  alleged  in  the  complaint.  But 
no  such  Inference  was  Justifiable,  since  It 
was  arerred  in  the  complaint,  and  not  de- 
nied Id  the  answert  that  the  deed  did  not 
recite  the  fall  consideration.  In  Bur- 
nett V.  Stearns,  S3  Cal.  4tt9,ltls8aid:  "The 
T.a6P.no.l— G 


findings  shonld  be  confined  to  the  facts  In 
issue.  The  province  of  the  court  in  reapecc 
to  facts  Is  to  determine,  hut  not  to  raise. 
Issues.  It  is  Insisted  on  theotherside  tbat 
it  will  be  presumed  the  court  found  the 
fact  In  question  from  competent  evidence. 
The  answer  is.  It  would  not  be  presumed 
that  evidence  was  Introdnced  to  contra- 
dict the  admission  of  record."  Tblscaue 
Is  emphatically  afllrmedin  Gregory  v.  Nel- 
son, 41  Cal.  270,  where,  among  other 
things,  It  is  Bald :  "This  court  cannot  pre- 
sume that  the  trial  court  required  or  per- 
mitted evidence  to  be  Introduced  on  the 
trial  for  the  purpose  of  establishing  or  re- 
butting allegations  of  the  complaint  not 
denied  by  the  answer:  nor  can  It  be  pre- 
sumed tbat  any  evidence  was  received  by 
the  trial  court  except  ench  as  was  perti- 
nent to  the  Issues  made  or  tendered  by  the 
pleadings,  and  evidence  tending  to  rebut 
such  legitimate  evidence,"  To  the  same 
effect  are  the  following  cases:  Hicks  v. 
Mnrray.43CaI.R16;  Bradbury  T.Cronlse,46 
Cal.  287;  Estate  of  McKinley,  48  Cal.  162: 
McDonald  v.  Association,  61  Cal.  210;  HUl 
v.  Den,  54  Cal.  20;  Tracy  v.  Craig,  ^  Cal, 
fil;  Silvey  v.  Neaiy.  5'.t  Cal.  97;  Campe  v. 
Lassen,  67  Cal.  139,  7  Pac.  Bep.  430.  In  Re 
Doyle,  78  Cal.  B70,  15  Pac.  Rep.  128,  the 
court,  by  Mr.  Justice  McKinbtry,  said : 
"When  a  trial  is  had  by  the  court  with- 
out a  Jury,  a  fact  admitted  by  the  plead- 
ings sbould  be  treated  as  found.  •  *  • 
If  the  court  does  find  adversely  to  the  ad- 
mission, such  finding  sbould  be  disregard- 
ed in  determining  the  question  whether 
the  proper  conclusion  of  law  was  drawn 
from  the  facts  found  and  admitted  by  the 
pleadings.  *  *  *  In  such  case  the  facts 
alleged  mnet  1m  assumed  to  exist.  Any 
finding  adverse  to  the  admitted  facts 
drops  from  the  record,  and  any  legal  con- 
clusion which  is  not  upheld  by  the  admitted 
facts  Is  erroneous. "  See,  also,  Helnhart 
V.  Lugo.  75  Cal.  639, 18  Pac.  Rep.  112,  and 
Gould  V.  Stafford,  77  Cal.  66. 18  Pac.  Bep. 
879. 

The  class  of  cases  cited  by  counsel  for  re< 
spondent,  such  as  White  v.  Ballroad  Co., 
60  Cnl.  417;  Tevis  v.  Hlcks,  41  Cal.  123; 
Smith  V.  Penny,  44Cal.im ;  and  Horton  v, 
Dominguez,  68  Cal.  642. 10  Pac.  Rep.  186,— 
has  no  proper  application  to  the  facts  of 
this  case.  In  that  class  of  cases  it  ap- 
pears of  record  that  the  parties  have 
actually  tried  Issues  outside  of  the  plead- 
ings without  objection,  and  by  tacit  con- 
sent, as  if  the  IsBoeR  bad  been  made  by  the 
pleadings,  and  under  such  clrcnmfitances 
that  if  one  party  had  objected  the  other 
migbt  have  supplied  orcured  the  defect  by 
amendment  of  his  pleading,  or  otherwise 
mitigated  the  effect  of  the  objection.  The 
principle  upon  which  those  decisions  rest 
Is  that  of  equitable  estoppel,  it  being  held 
that  a  party  who  acquiesces  and  partici- 
pates In  the  trial  of  an  issue  without  ob- 
jection, as  If  it  arose  from  the  pleadings, 
when  he  might  have  objected  on  th« 
ground  that  the  Issue  was  not  made  by 
the  pleadings  in  the  trial  court,  where  the 
objection  might  have  been  met  by  amend- 
ment  of  the  pleadings  or  otherwise,sothat 
it  would  have  operated  less  Injnriously  on 
the  other  party  than  if  first  made  on  ap- 
peal, has  thereby  waived  tbeobjeetiou  and 
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misled  the  other  party  to  understand  that 
tbe  iBBoe  was  properly  made,  and  there- 
fore Bhonld  not  be  beard  to  make  it  on 
appeal.  To  juBtlfy  this  application  of  the 
principle  of  estoppel  It  should  appear  from 
the  record  on  appeal,  ainoug  the  other 
element  of  an  estoppel,  that  the  Issue 
was  actually  and  Intentionally  tried  by 
the  introduction  of  pertinent  evidence, 
and  that  the  party  against  whom  the  es- 
toppel is  Invoked  consciously  participated 
ur  acquiesced  In  such  trial,  as  If  the  Issne 
had  been  made  by  the  pleadinss,  and  In 
such  manner  as  may  have  Induced  the  oth- 
er party  to  believe  that  the  iaaae  had  been 
properly  made,  or  diverted  his  attention 
from  the  fact  that  It  was  not  made  by  the 
pleadings. 

It  would  seem  that  some  of  the  decis- 
ions in  the  class  of  cases  under  considera- 
tion have  gone  to  the  verge  of  the  prov- 
ince of  waivers  and  equitable  estoppels, 
and  press  to  encroach  upon  the  domain  of 
the  law  of  pleadlnir  and  evidence,  partic- 
ularly sectloii8462.688-G90,  Code  Civil  Proc. 
Section  590  provides:  **An  issue  of  fact 
arises:  (1)  Upon  a  material  allegation  In 
the  complaint  controverted  by  the  an- 
awer;''and  section  462  provides;  "Every 
material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the 
purposes  of  the  action,  be  taken  to  be 
true."*  It  Is  nut  within  the  discretionary 
power  of  any  court  to  dispense  with  these 
provisions;  yet  they  are  not  violated  by 
a  decision  of  the  appellate  court  that  a 
party,  by  his  conduct  at  the  trial,  is 
estopped  from  asserting,  on  appeal,  for 
the  first  time,  that  a  fact  found  by  the 
trial  court  was  not  within  the  Issues  made 
by  the  pleading,  since  such  a  decision  as- 
sumes that  the  fact  found  was  within  the 
issues,  and  its  propriety  can  be  questioned 
only  upon  the  groimd  that  the  tacts  of 
record  are  insnflBclentto  create  the  alleged 
estoppel.  Doubtless  the  facts  should  he  of 
a  nature  and  effect  similar  to  those  re- 
quired to  effect  an  estoppel  tn  pais  in  oth- 
er cases;  but,  upon  a  superficial  view, 
tliere  Is  a  seeming  conflict  in  the  cases  as 
to  how  the  tacts  shall  be  made  to  appear. 
Must  the  conduct  of  the  party  which 
estops  him  positively  appear  upon  the 
record?  or,  may  It  be  presumed  for  the 
mere  purpose  of  upholding  the  decision  of 
the  trial  conrt?  We  have  seen  that  the 
cases  of  Burnett  t.  Steams,  Gregory  v. 
Nelson,  and  In  re  Doyle  are  expressly  op- 
posed to  any  such  presumption;  but.  in 
the  case  of  Horton  v.  Domlnguez,  68  Cal. 
642,  10  Pac.  Kep.  186.  cited  by  respondent, 
there  is  a  dictam,  at  least, in  favor  of  such 
a  presumption.  In  ttils  last  case  It  was 
conceded  that  the  agreement  pleaded  and 
relied  npon  by  defendant, in  his  cross-com- 
plaint, was  void,  but  the  court  found  a 
subsequent  agreement  which    was  not 

ftleaded,  which  is  fully  set  out  In  the  flnd- 
tig.  and  In  accordance  with  which  Judg- 
ment was  rendei'Cd.  This  court,  by  Mr. 
Justice  Thornton,  said:  "It  is  objected 
that  the  finding  is  not  within  the  issues. 
As  Che  record  shows  nothing  to  the  con- 
trary, we  must  presome  that  testimony 
T  *aB  Introduced  to  establlsli  the  facts 


found  by  this  finding.  It  does  not  appear 
that  any  objsction  was  made  by  the  plain- 
tiff to  the  evidence  that  it  was  Inndmis- 
sible  under  the  pleadings,  as  not  being 
within  the  issues  Joined.  As  the  record 
stands.  It  appears  that  the  caune  was  tried 
as  if  tbeagreement  found  was  put  in  issue. 
Under  such  circumstances,  we  cannot  per- 
mit the  objection  to  be  now  made  that 
this  finding  is  uf  matters  outside  of  the  is- 
sues Joiued  in  the  cause.  It  should  not  be 
permitted  that  the  plaintiff  should  allow 
the  cause  to  be  tried  as  if  Issues  are  regu- 
larly Joined,  and,  when  the  result  is  a 
Judgment  adverse  to  his  claims,  ui^  in 
this  court  that  no  such  Issua  was  made  tn 
the  court  below. "  This  case  was  not  fully 
reported.  By  referring  to  the  original  rec- 
ord, (Sup.  Ct.  Becords,  vol.  362,  p.  198,)  It 
will  be  seen  that  the  subsequent  agree- 
ment was  Imperfectly  pleaded,  and  that 
the  Judgment  roll  contains  a  bill  of  excep- 
tions showing  that  testimony  sufficient  to 
Justify  the  finding  of  the  sabsequent  agree- 
ment wan  introduced  by  the  defendant 
without  objection  on  the  ground  that  the 
subsequent  agreement  was  not  pleaded, 
(pages  209.  210.)  Therefore  there  was  no 
occaHlon  or  room  for  a  presumption  that 
"testimony  was  Introduced  to  establiab 
the  facts  found,"  by  the  finding  set  out  in 
the  opinion,  as  to  the  subsequent  agree- 
ment. Further  on  the  learned  justice  says : 
"As  the  record  stands,  it  appears  that  the 
cause  was  tried  as  if  the  agreement  found 
was  put  in  issue."  Thin  must  he  under- 
stood as  referring  to  the  evidence  con- 
tained In  the  bill  of  exceptions.  So  under- 
stood, it  shows  that  the  learned  Justice 
did  not  rely  upon  any  presumption  to  es- 
tablish the  tact  that  testimony  was  intro- 
dnced,  without  objection,  to  prove  the 
subsequent  agreement  on  which  the  Judg- 
ment rested.  In  the  Judgment  roll  of  t lie 
case  at  bar  there  is  no  bill  of  exceptions 
nor  anything  to  show  that  any  evidence 
was  Introduced  tending  to  prove  a  subse- 
quent or  other  contract  than  that  alleged 
In  Che  complaint  and  not  denied  in  the  an- 
swer; or  tending  to  show.contrary  to  the 
admission  of  the  pleadings,  that  the  deed 
of  January  26,  1889,  from  plaintiff  to  de- 
fendant, correctly  recited  the  full  consider- 
ation for  the  conveyance.  Perhaps  the 
plea  of  payment.  In  the  absence  of  a  spe* 
clal  demurrer,  sufficiently  tendered  an  is- 
sue as  to  payment;  hut  the  findings  sbow 
that  the  only  payment  by  defendant  was 
91,500,  made  by  liquidating  and  discharg- 
ing debts  due  by  plaintiff  tn  various  per- 
sons, amounting  to  $1,625.  by  consent  of 
plaintiff,  thus  leaving  a  balance  of  the 
contract  price  due  the  plaintiff  of,  at  least, 
91.375.  I  think  the  judgment  should  be 
reversed,  and  the  cause  remanded  for  a 
new  trial,  with  leave  to  the  parties  to 
amend  their  pleadings  if  they  so  desire. 

We  concur:  Brlcbbb,  C;  Foote.  C. 

Feb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial,  with  leavn  to  the  parties  to  ammd 
tbelr  pleadings  If  thejr  ao  desire. 
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Swa8e:t  v.  Adaib  et  ux.  (No.  18,178.) 
(Supreme  Court  of  California.    Marcb  3, 1891.) 

APPBAI. — SUFBKBEDBAB — RBFIjSTIK, 

1.  Under  Code  Civil  Froc.  Csl.  S  MS,  prorld- 
ing  that  il  the  Jadgmeot  appealed  from  direct  the 
delivery  of  personal  property,  the  execution  can- 
not b«  stayed  by  appeal  unless  appellant  enters 
inio  an  undertuMng  to  obey  the  order  of  the  ap- 
pellate court,  Uie  fact  that  defendant  In  replevin 
nm  (rtven  tlte  redelinry  tKmd  desra^bed  oy  seo- 
tfon  514  does  not  entitle  her  to  a  stay  of  execution 
on  her  appeal  from  a  jud^ent  for  plaintin  with- 
out giving  a  stay-bond. 

S.  other  grounds  for  staying  exeoation  than 
the  taking  of  an  appeal  cannot  be  raised  for  the 
first  time  on  motion  In  the  appellate  court 

In  bank.  Application  tor  writ  ot  Buper- 
gedeaa  tu  auperlor  court,  city  and  county 
ol  San  FranciBco;  John  F.  Finn,  Judge, 

John  F.  Barria.  (N.  G.  Cobb,  of  coanael.) 
for  appUeant.  V.  K.  Boycet  tor  respond- 
ent. 

Beattt.C.J.  This  Is  an  action  brought 
under  section  609  et  eeq.  of  the  Code  of 
Civil  Procedure.for  the  recovery  ol  certain 
personal  property,  conaistinff  ut  the  tur< 
nlture  o(  a  lodglDgr-house.  The  plaJntlB, 
at  the  commencenient  of  the  a,etlon,  filed 
the  -necessary  atfldavlt  and  undertaking, 
and  demanded  the  delivery  of  the  proper- 
ty to  him.  The  defendants  are  husband 
and  wife,  but  they  appeared  separately 
In  the  action,  and  the  husband  made  no 
defense.  The  wife.  Mrs.  O.  Adair,  filed  au 
answer,  claiming  the  property  as  her  own. 
and  gave  a  bond  conditioned  as  required 
by  law,  whereupon  the  property  was  re- 
delivered to  her.  At  the  trial  she  and  her 
husband  botb  failed  toap[>ear,  and  judg- 
ment was  entei*ed  against  them  Jointly  tor 
the  return  of  the  property,  or  its  value, 
^2,600.  and  (or  costs.  Subsequently,  upon 
ber  mutton,  the  Judgment  against  her  was 
set  UBide.  and  a  neur  trial  granted  to  her; 
bnt,  apparently,  the  Judgment  as  against 
ber  husband  was  allowed  to  stand.  The 
ease  was  thereafter  tried  upon  the  issues 
made  by  her  answer  to  the  complaint, 
and  a  second  and  separate  Judgment  ren- 
dered against  her  for  the  return  ot  the 
goods,  or  their  value,  fixed  at  $2,000,  and 
for  cuatB.  From  this  Judgment,  and  from 
an  order  denying  ber  motion  for  a  new 
trial,  she  has  appealed  to  this  court,  ^Iv- 
tag  the  ordinary  undertaking  for  9300,  but 
no  undertaking  to  stay  proceedings.  The 
plaintiff  and  respondent  has  caused  exe- 
cntton  to  be  issued,  not  upon  the  Judg- 
ment appealed  from,  but  upon  the  first 
Judgment,  entered,  as  above  stated, 
against  the  appellant  and  her  husband, 
and  left  to  stand  against  htm  when  set 
aside  as  to  her.  Under  this  execution  the 
sheriff  Is  threatening  to  take  thu  property 
in  controversy  from  tba  possession  ot  a 
Mrs.  Shaefter,  who  claims  ft  as  a  vendee 
of  a  party  to  whom  it  was  sold  and  deliv- 
ered by  the  appellant  after  Its  redelivery 
to  ber.  Upon  a  verified  petition  showing 
these  facts  appellant  now  moves  this 
court  for  a  writ  of  saperaedeas  directing 
the  sheriff  to  return  said  execution,  and 
romnianding  a  stay  of  all  proceedings  on 
said  Judgment  pending  the  determination 
of  her  appeal.  The  case  presents  B<mie 
anomalous  features.  There  are  two  sepa- 
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rate  Judgments  In  favor  of  the  plaintiff  for 
the  return  of  the  same  goods,  or  their 
value, fixed  In  one  Judgment  at  S2.600,  and 
In  the  other  at  $2,000;  one  Judgment  being 
against  C.  H.  Adair,  the  husband,  and  the 
other  being  agalnet  the  appellant,  Mrs.  O. 
Adair,  his  wife.  Execution  is  Issued  on 
the  Judgment  against  the  busbandi  and 
under  It  the  sheriff  is  threatening  to  take 
the  goods  In  controversy  from  the  vendee 
of  the  wife,  to  whom  they  were  sold  after 
redelivery  to  her  upon  her  giving  the  stat- 
utory undertaking.  Code  Civil  Froc.  §  614. 
In  aid  of  her  appeal  from  the  Judgment 
against  her,  aud  for  the  protection  ot  her 
vendee,  appellant  asks  us  to  stay  proceed- 
Ings  upon  the  Judgment  against  her  hus- 
band, from  which  there  has  been  no  ap- 
peal. Several  questions  arise  upon  this 
state  of  facts,  but  we  shall  confine  our- 
selves to  a  discussion  of  those  which  we 
deem  essential  in  the  disposition  of  the 
motioti  before  us.  It  seems  impossible 
that  the  sheriff  conld  rightfully  take  the 
goods  from  appellant's  vendee  under  an 
execution  Issued  ui>on  a  separate  Judg- 
ment against  C.  H.  Adair,  between  whom 
and  said  vendee therelsno  sort  of  privity; 
but  whether  we  can,  on  this  appeal.  In- 
terfere with  the  proceedings  on  that  Judg- 
ment, is  a  question  not  free  from  diffi- 
culty, and  one  which  we  do  not  care  to 
decide  unless  it  Is  clear  that  the  appellant 
is  entitled  to  a  stay  of  proceedings  on  the 
Judgment  from  which  she  has  appealed. 
Is  she,  ttten,  entitled  to  suchastay  without 
having  given  a  stay-bond?  It  Is  contend- 
ed that  in  this  respect  the  action  of  re- 
plevin differs  from  other  actions,  and  that 
the  defendant,  having  given  the  redelivery 
bond  prescribed  by  section  514  of  the  Code 
of  Civil  Procedure,  Is  entitled  to  retain  the 
property  until  the  final  determination  ot 
the  case  on  appeal  without  other  security. 
In  support  of  this  proposition  we  are  re- 
ferred to  the  langDBge  of  said  section  to 
section  1247  o!  Cobbev  on  Replerln,  and  to 
Bank  v.  Blye,  102  N.  Y.  S05.  7  N.  E.  Rep  49; 
but  we  find  nothing  in  either  of  the  cita- 
tions to  support  the  contention  ot  appel- 
lant. The  language  ot  section  614  ot  the 
Code  of  Civil  Procedure  Is  not  at  ell  in- 
consistent with  the  proposition  that  a 
Judgment  for  plaintiff.  In  an  action  tor  the 
recovery  of  personal  property,  Is  Immedi- 
ately enforceable  by  a  return  of  the  prop- 
erty/n  spK^/e,  unless  the  defendant  gives 
an  additional  bond  to  stay  prneeertinjrs 
pending  his  appeal.  On  the  other  hand, 
section  948  ot  the  Code  of  Civil  Procedure 
expressly  provides  that  "If  the  Judicment 
appealed  from  direct  the  delivery  of  •  •  • 
personal  property,  the  execution  of  the 
Judgment  cannot  be  stayed  by  appeal  un- 
less the  things  directed  to  be  delivered  be 
placed  In  the  custoily  of  such  officer  or  re- 
ceiver as  the  court  may  appoint,  or  unless 
an  undertaking  be  entered  into  on  the 
part  ot  the  appellant  *  *  *  to  the 
effect  that  the  appellant  will  obey  the  or- 
der of  the  api^ellate  court  upon  the  ap- 
peal." For  these  reasons  we  think  the 
appellant  Is  not  entitled  to  an  order  of 
this  court  tor  a  stay  of  proceedings  on  the 
judgment  from  which  she  has  appealed. 
In  other  words,  we  consider  that  we  can 
grant  ouch  relief  un  the  mere  motion  of 
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an  appellaot,  and  as  an  tnotdentof  our 
appellate  Jorisdlctlun,  tn  these  cases  only 
wbere  the  appeal  haH  been  so  taken  and 
perfected  as  to  operate  a  stay  according 
to  the  provisions  of  the  statute.  There 
are,  of  course,  other  gi^ounds  besides  the 
taking  of  an  appeal  for  staying  execution 
(if  a  Judgment,  and  several  other  grounds 
are  presented  In  this  motion.  But  these, 
we  think,  should  be  presented  In  the  supe- 
rior conrt  by  some  proper  motion  or  pro- 
ceeding there,  and  brought  here,  If  at  all. 
by  appeal  from  the  orders  of  the  superior 
court  It  is  contended,  for  instance,  that 
the  redelivery  bond  given  by  the  appellant 
extingnished  plaintiff's  property  In  the 
goods,  and  that  It  Is  a  bar  to  a  Judgment 
for  their  return  In  specie.  It  Is  farther  al- 
leged that  suit  has  been  commenced 
against  the  sureties  on  that  bond,  and 
that  this  estops  the  plaintiff  from  reclaim- 
ing the  goods.  It  is  contended  that  the 
Judgment  against  C.  H.  Adair  is  no  longer 
in  force,  being  necessarily  set  aside  by  the 
order  vacatlngltastotfae  appellant.  But* 
whatever  merit  there  may  be  In  these 
propositions,  we  do  not  think  they  can  be 
made  the  ground  of  nn  original  motion  In 
this  court.  The  motion  of  the  appellant 
for  a  writ  of  supersedeas  Is  donied,  and 
the  order  heretofore  madefora  temporary 
stay  of  proceedings  Is  hereby  vacated  and 
annnlled. 

We  concur:  Db  Haven,  J.;  McFaf- 
LAND,  J.;  Harrison,  J.;  Sbakfbt£I»,  J.; 
Patkbsoh,  J. ;  Gabouttk,  J. 
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Orihbbaw  r.  Belchrr  et  ah  (No.  14,078.) 
(Sujnvme  Coutt     OaXifomia.  l^wcdi  1, 1891.) 

LlOllTBE— RBTOCATION. 
A  license  under  which  the  lloesBee  hasoon- 
stmcted  s  levee  on  the  licensor's  land  cannot  be 
revoked,  where  the  revocation  would  cause  great 
and  irreparable  injury  to  the  licensee's  land;  and 
a  court  of  equity,  on  the  ground  of  equitable  es- 
toppel, will  enjoin  the  lioensor  from  subBequently 
tearing  down  the  levee. 

In  bank.  Appeal  from  soperior  conrt, 
Sacramento  connty;  J.  M.  Wallino, 
Judge. 

J.  C  Tubba  and  A.  L.  Hart,  for  appel- 
lants. C,  iS.  Deusou  and  C.B.  OatiDan,toT 
respondent. 

De  Haven,  J.  The  findings  of  the  court 
belowshow  that  the  plaintiff  Itf  the  owner 
of  a  tract  of  laud  sltaate  on  the  bank  of 
the  Cosnmncs  river,  and  adjoining  It  Is  an- 
other tract,  owned  In  common  by  the  de- 
fendants Alice  J.  and  Lucy  E.  Belcher,  and 
the  estate  of  J.  M.  Belcher,  of  which  the 
defendant  Sarah  VV.  Belcher  Is  the  execu- 
trix; that  to  protect  both  of  said  tracts 
from  overflow  it  Is  necessary  to  maintain 
a  levee  In  front  of  both  tracts:  that  Just 
above  the  line  dividing  said  lands,  and  on 
the  land  of  the  defendants,  there  is  a  de- 
pression, which  renders  it  necessary  that 
the  levee  there  should  be  of  greater  helKht 
and  strength  than  at  other  points.  The 
plalntin  had  completed  her  line  of  levee, 
and  the  defendants  were  engaged  in  the 
repair  of  their  levee,  the  line  of  which  con- 
nected with  ttaat  ol  plaintiff,  and,  "It  be- 


ing feared  that  the  floods  would  come  and 
Inundate  the  lands  to  be  protected  by  said 
levee  before  the  same  could  be  finished, 
the  plaintiff  applied  to  the  defendants  for 
leave  to  enter  upon  their  said  land,  and 
enlarge  and  repair  that  portion  of  the 
levee  upon  defendant's  said  land  which  ex- 
tends across  the  suld  depression."  The  de- 
fendants consented,  and  gave  permission 
to  the  plaintiff  to  repair,  enlarge,  and  re- 
construct the  said  section  of  levee  at  bor 
own  cost  and  expense.  This  the  plaintiff 
did,  the  same  being  constructed  mostly  of 
earth  hauled  from  the  plaintiff's  own  land, 
and  thus  connected  her  own  levee  with 
that  of  the  defendants,  forming  a  continu- 
ous bariieragalnst  the  waters  of  the  river. 
The  court  further  found  that  the  defend- 
ants threatened  and  intended  to  tear 
down,  remove,  and  dig  away  a  portion  of 
the  said  levee,  and  If  they  should  do  so  it 
would  subject  the  lend  of  plaintiff  to  over- 
flow, and  would  cause  great  und  Irrep- 
arable damage  to  her  land.  The  court 
t»elow  gave  Judgmentenjoining  the  d^end- 
anta  from  doing  the  tbreatened  acts. 
From  this  Judgment,  and  an  order  deny- 
ing their  motion  for  a  new  trial,  tlted^ 
fendants  appeal. 

The  permission  given  plaintiff  to  con- 
struct the  section  of  levee  referred  to  In 
the  findings  was  verbal.  The  appellants 
nrge  that  the  license,  if  ever  given,  is  one 
which  they  have  a  right  to  revoke;  that  a 
license  Is  always  revocable  whm  the  act 
licensed  la  of  sncta  a  nature  that, If  granted 
by  deed, it  would  amount  to  an  easement. 
To  sustain  this  position  the  case  of  Potter 
V.  Mercer,  53  Cal.t>67,is  cited, in  which  case 
it  la  said:  "But  the  effect  of  an  executed 
or  partly  executed  license,  though  revoked, 
is  to  excuse  the  licensee  from  liability  for 
acts  dune  properly  in  pursuance  thereof, 
and  their  consequences;  bat  the  revoca- 
tion puts  an  end  to  the  license,  and  no  fur- 
ther act  can  be  justified  under  It. "  This  is 
undoubtedly  true  as  a  general  rule,  and 
was  properly  applied  to  the  facts  In  that 
case.  But  the  Judgment  In  this  case  does 
not  authorize  the  plaintin  to  do  any  fur- 
ther act  npon  the  land  of  appellants.  It 
only  restrains  the  api>ellant8  from  remov- 
ing or  injuring  a  levee  built  by  respondent 
at  her  own  cost  upon  the  land  of  appel- 
lants, and  with  their  permission,  such 
levee  so  constructed  being  necessary  in  or- 
der to  protect  the  land  of  respondent  from 
overflow  and  Irreparable  damage.  Such  a 
Judgment  does  not,  as  supposed  by  appel- 
lants, confer  upon  "the  respondent  a  per- 
manent right  in  the  property "  of  app^ 
lants.  It  gives  her  no  right  to  enter  upon 
the  land  of  appellants  lor  the  purpose  of 
repairing  the  levee,  or  to  rebuild  it  in  the 
event  of  its  destruction.  The  distinction 
lietween  the  right  of  respondent,  as  fixed 
by  this  Judgment,  and  a  permanent  right 
to  maintain  the  levee  in  question,  is  clear- 
ly pointed  out  In  the  case  of  Carleton  v. 
Redington,  21  N.  H.  3U7.  It  is  there  said: 
"The  authorities  would  seem  to  showthat 
a  license  to  erect  adam  wlllgivenorightto 
repair  and  restore  the  dam  when  it  has  be- 
come ruinous  and  decayed.  •  •  •  But 
if  it  be  holden  that  a  license  to  erect  a 
dam  implies  also  a  license  to  repair  the 
same  at  pleasure,  it  vould  aeem,  from 
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many  aotboritles.  that  tbe  llrenae  cannot 
be  Hustalned.*'  As  to  the  right  of  tbe  r»- 
apondent  to  maintain  this  action  upon  the 
lacts  f  onnd  by  the  court,  there  la  a  conflict 
in  the  decisions  in  the  different  states, 
many  coorts  holding  to  the  contrary* 
There  are  cases,  however,  which  hold  that 
Bueh  an  action  is  maintainable,  and  wc 
think  these  state  the  role  wblcb  Is  most  In 
consonance  with  prlneiplea  ol  equity,  in 
Veghte  T.  Wato^Fov6^  Co.,10  J.  Eq. 
142,  the  coart  say  that  **  In  cases  where  tbe 
revocation  would  be  a  fraud,  courts  of 
eqnlty  give  a  remedy,  dther  by  restrain- 
ing the  revocation,  or  by  construing  the 
license  as  an  agreement  to  give  the  right, 
and  coiopelUog  specific  performance  by 
deed,  asol  a  contract  in  partezecuted."  In 
tbecnaeolOlarfc  v.Olldden,  60  Vt.702.16 
A  ti.  Rep.  858,  It  Is  held  that  ■*  a  license  to 
lay  an  eqneduct  to  a  spring  of  water  on 
one's  land  is  Irrevocable  during  the  exist- 
enne  uf  the  aqueduct;  and  a  court  of 
equity,  on  the  ground  of  equitable  estop- 
pel, will  protect  the  licensee  in  the  use  of 
the  aqueduct,  and  will  grant  and  con- 
tinue an  Injunction  restraining  tbe  own- 
er of  the  spring  from  Interfering  with  the 
aqueduct  until  Its  decay ;  for  a  revocation 
ot  the  license  would  operate  as  a  fraud. " 
And  this  same  priiiclpie  has  been  affirmed 
In  the  case  of  Lee  v.  McLeod,  12  Nev.  284. 
Appellants  further  iuslst  that  the  llndlngs 
are  not  sustained  by  the  evidence,  but  we 
cannot  say  from  the  record  that  the  court 
euramltted  any  error  In  this  respect. 
Judgment  and  order  affirmed. 

Weconcur:  Patcbson,  J.;  Shabpstjcin, 
J.;  Oaboutte,  J. 

Mc'Farland,  J.  I  concur  in  the  Judg- 
ment, but  I  base  my  concurrence  upou  the 
particular  facts  ol  this  case.  A  rule  which 
applies  to  two  coterminous  owners  of 
land,  who  unite  in  a  contlnuons  line  of 
leree  for  the  protection  ot  both,  would  not 
apply  to  many  other  instances  ol  parol 
license. 

Uaekison,  J.  I  concur  la  tbe  Judgment. 


8S  Cal.  aoT   

WlIJTON  T.  MoHUKiTy.  iHo.  18,&21.) 
(Supmne  Court  of  CaOifomia.  Uaroh  4, 1801.) 
IjA!(di,obd  xst>  Te:taiit— Refokmatiok  or  Leasx 

— UjSTAKB— EVIDETICB. 

1.  Id  an  action  bythe  lessor  to  reform  s  lease 
for  10  years  the  eviaence  showed  that  plidntlff 
waa  unable  to  read  or  writu.  while  dafeDdant 
was  a  shrewd  business  sum,  on  terms  of  friend- 
abip  with  plalntlfl  and  her  hasband;  Uiat  defend- 
ant drew  the  lease  himself,  but  did  not  read  it  to 
plaintiff,  though  it  was  read  to  her  by  tbe  notary 
before  acknowledgment  Several  witnesses  t^- 
tlfled  that  defendant  tias  sent  them  to  plaintiff  to 
negotiate  the  lease,  but  she  refused  to  make  it 
for  more  than  five  years.  Defendant  testified, 
bat  was  contradicted  by  plaintiff's  husband,  that 
he  drew  the  lease  under  an  agreement  with  him, 
and  that  he  promised  to  notify  plaintiff.  Plain- 
tiff testifled  that  she  intended  to  make  a  lease  for 
five  years  only,  and  had  refused  to  make  it  for  a 
longer  time.  Held,  that  the  lease  should  be  re- 
formed so  as  to  ran  for  Ave  years. 

9.  ntoagbthecomplaintaUeged  theweakness 
of  pUUatiff '8  mind,  aiiicl  inadequacy  of  oonaldeni- 
tha,  it  waa  wly  neoessary  to  ahow  the  "^rtalni 
of  ^slntiflt  and  that  defendant  knew  ol  It,  ainoe 
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of  a  contract  made  tlxroagh  the  mistake  of  one 
party,  whlob  the  other  party  at  the  time  of  exe* 
cutlon  knew  or  suspected. 

8.  Under  such  section  a  suit  to  reform  a  con- 
tract cannot  be  defended  on  the  ground  that  the 
mistaken  party  was  n^ilgent  in  not  reading  the 
contract  if  It  appears  that  the  other  party  at  the 
Ume  of  its  eieoatton  knew  ot  the  miatake. 

4.  In  an  aotton  by  a  landlord  to  r^orm  a 
lease,  the  court's  action,  after  reforming  the 
lease.  In  dismissing  the  complaint  in  so  far  as  it 
asked  additional  rent  on  account  of  improvements 
uudar  an  agreement  snbaequent  to  the  lease,  is 
not  leveraible  error. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke.  Judge. 

Stephen  M.  Wbtte  and  A  H.  F.  Varh!, 
for  appellant.    ALderaoBt  FItMgeralil 
ADderson  and  Smitb,  Winder  A  Smith,  for 
respoudent. 

Vancuef,  C.  This  Is  an  action  to  re* 
scind  a  written  lease  by  plaintiff  to  de- 
fendant of  a  bouse  and  lot  thereon  In  the 
city  of  Los  Angeles,  on  the  ground  ol  al- 
leged Irand  on  tbe  part  ot  The  defendant 
In  procuring  the  lease :  or,  if  a  resclaslon 
thereof  cannot  be  had,  that  tbe  lease  be 
reformed  on  the  ground  of  allied  mis- 
takes of  tbe  plaintiff,  which  the  defendant 
knew  at  tbe  time  the  lease  was  executed. 
The  court  denied  a  rescission  of  the  lease, 
but  reformed  It.  From  the  Judgment  re- 
forming the  lease,  and  from  an  order  de- 
nying bis  motion  for  a  new  trial,  tbe  de* 
fendant  brings  this  appeal. 

The  leaee,  as  executed,  was  for  tbe  term 
of  10  years,  at  a  rent&.l  of  9150  per  month, 
with  the  privilege  of  a  renewal  for  another 
term  of  10  years  at  ttie  same  rent.  As 
reformed,  the  lease  Is  for  the  term  of  onlv 
five  years,  and  without  the  privily  of 
renewal  for  any  term.  The  ultimate  facts 
upon  which  the  mvlston  of  the  lease  was 
based  are  expressed  in  the  sixth  finding  of 
the  court,  Qsf  oUows :  "  That,  when  plain  tiff 
executed  said  lease,  she  did  not  under- 
stand eald  lease  to  be  a  lease  for  ten 
years,  with  the  privilege  of  ten  years 
more,  bnt  sbe  undwstood  said  lease  to  be 
for  a  single  term  of  il  ve  years.  And  the 
defendant  then  and  there,  at  the  time  ot 
the  execution  ol  said  lease  by  plaintiff, 
well  knew  that  the  plaintiff  did  not  under- 
stand tbe  some  to  be  for  ten  years,  with 
privilege  of  renewal,  and  well  knew  that 
Hhe  understood  the  same  to  be  for  a  sin- 
gle term  of  five  years;  and  tbed^endant 
fraudulently  Induced  the  plaintiff  to  so 
understand  said  instrument,  and  to  exe. 
cute  the  same  under  such  mlsnncleretand* 
Ing."  These  facts,  If  Justified  by  the  evi- 
dence, UDdnubtedly  support  the  Judgmeut. 
Section  33U9  of  the  Civil  Code  provides  that 
"when,  through  *  *  *  a  mlstakeof one 
party,  which  the  other,  at  the  time,  knew 
or  suspected,  a  written  contract  does  not 
truly  express  tbe  Intention  the  parties, 
it  may  be  revised  on  the  application  of 
a  party  aggrieved,  so  as  to  express 
that  intention,  so  far  as  it  can  be  dune, 
without  prejudice  to  rights  acquired 
by  third  persons  In  good  faith  and  'oi 
value."  Ilut  counsel  lor  appellant  con- 
tend that  the  finding  of  the  facts  above 
quoted  la  nut  Justified  by  the  evidanco^ 
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The  court  found  a8e7identlaryfactH,wblcli 
are  not  diflpnted,  that  the  plalntltr  is  un- 
able to  read  or  write;  that  the  defendant 
iB  a  Bhrend  merchant  and  buslnese  man 
of  plausible  manners,  and  was  on  terms 
of  friendflliip  with  the  plaintiff  and  her 
husband,  John  Wilson;  that  the  defend- 
ant drew  the  lease;  and  that  the  leasewas 
not  read  to  or  by  the  hasband,  or  read  to 
the  plaintin,  except  by  the  notary  at  the 
time  ahfl  ackno  wledg:ed  it.  The  testimony 
of  the  plaintiff  and  her  husband  was  to 
the  effect  tliat  during  three orfour  months 
before  the  execution  of  the  lease  the  de- 
fendant had  been  importuning  them  for  a 
lease  of  the  property  for  a  term  of  fire 
years.  That  plaintiff  was  unwilling  to 
lease  the  property  for  a  longer  term  than 
two  years.  That  the  deft^ndaut  finally 
persuaded  the  husband  to  advise  the 
plaintiff  to  execute  a  lease  for  the  term  ol 
five  years,  which  he  did,  on  the  ground 
that  the  defendant  would  be  a  good  ten- 
ant, with  whom  they  would  have  no 
trouble  In  collecting  rent.  Thereupon  the 
plaintiff  conaented  to  the  term  of  five 
years.  That  after  the  defendant  drew  up 
the  lease  he  met  the  plaintiff  on  the  street 
near  her  husband's  blacksmith  shop,  and 
requested  her  to  go  with  him  to  the  no- 
tary's ufBce  and  acknowledge  it,  and  her 
husband  then  told  her  to  do  so,  but  did 
not  accompany  them.  When  they  arrived 
at  the  notary'sofBce  the  defendant  offered 
to  read  tlie  lease  to  her,  saying  it  was  in 
hie  handwriting;  but  the  notary  said  the 
law  made  it  lile  duty  to  read  the  instru- 
ment to  her,  as  she  wosamarried  woman, 
and  he  did  then  read  it  to  her;  bat,  be- 
llevlug  that  the  defendant  had  drawn  the 
lease  according  to  the  agreement,  and 
that  she  already  kuew  that  It  was  a  lease 
for  the  term  of  five  years  only,  she  did  not 
give  sufficient  attention  to  the  reading  by 
the  notary  to  discover,  and  did  not  dis- 
cover that  It  was  a  lease  for  ten  years,  or 
that  It  differed  from  the  lease  theretofore 
agreed  upon:  and  that,  when  she  ac- 
knowledged the  execution, she  understood 
and  believed  It  to  be  a  lease  for  the  term 
of  only  five  years,  without  any  privilege 
of  renewal.  Tbomaa  Leahy  testified  that 
about  two  years  before  the  trial  the  de- 
fendant requested  him  to  go  to  John  Wil- 
son and  try  to  get  a  lease  of  the  property 
to  defendant  for  the  term  of  five  years; 
that  witness  went  to  Wilson,  aud  tried 
to  persuade  him  to  give  thelease  for  Ave 
years,  biTt  Wilson  said :  "No,  I  will  noc 
give  it  for  five  years;  I  will  give  it  for 
three."  Witness,  reported  Wilson's  an- 
swer to  defendant.  Michael  Leahy  testi- 
fied that  he  "  went,  at  Morlarit.v'sreque&t, 
to  Mr.  Wilson,  to  see  if  lie  could  get  a  lease 
for  ten  years,  and  Mr.  Wilson  said  he 
would  not  give  It  for  so  long.  I  tnuk 
that  answer  back  to  him."  H.  Boetteher 
testified  that  in  March,  1887,  the  rental 
value  <jf  the  property,  as  leased  to  defend- 
ant, was  $250  per  mtinth.  G.  F.  Conant 
testified  that  he  had  been  a  collector  of 
i-ents  for  about  six  years,  and  knew  the 
rental  value  of  the  property,  aud  that 
the  rental  value  of  the  building  In  March. 
1SR7,  "would  be  something  like  fa50. 
After  the  building  was  remodeled  and  put 
In  shape  as  it  la  now,  the  sture-room 


woald  have  brought  aboot  9200  par  month 
at  least.  I  don't  know  how  many  rooms 
there  are  In  the  two  upper  floors,  but  they 
would  have  brought  from  fB  to  $10  a 
room,  taken  as  a  whole. "  (It  is  stipulated 
that  there  are  21  rooms  on  the  two  upper 
floors.)  There  Is  no  other  evidence  as  to 
the  rental  value  of  the  property  than  that 
of  these  two  witnesses.  This  testimony 
as  to  the  rental  value  of  the  property  fa 
cited  and  considered  relevant  forno  other 
purpose  than  so  far  as  it  may  tend  to 
show  defendant's  motive  for  desiring  a 
long  term  at  thereat  reserved  In  the  lease. 
The  defendant  testifled  that  he  had  never 
represented  to  plaintiff  or  to  her  husband 
that  the  lease  drawn  by  blm  was  for  tho 
term  of  Ave  years,  but  that  he  drew  the 
lease  according  to  an  understanding  oi* 
agreement  had  with  the  husband,  which 
the  husband  was  to  advise  the  plaintiff  to 
accept;  bnt  he  does  not  testify  that  the 
plaintiff  ever  agreed  to  a  term  of  ten  years, 
or  that  she  was  ever  informed  that  the 
lease  drawn  by  him  was  for  a  term  of  teu 
years,  unless  she  understood  the  reading: 
thereof  by  the  notary.  Nor  does  he  testify 
that  the  husband  ever  read  or  saw  the 
lease  drawn  by  blm.  or  that  he  ever  In- 
formed the  husbnnd  that  It  was  for  a  term 
of  ten  years,  but  merely  that  he  drew  the 
lease  according  to  a  previous  agreement 
with  the  husband,  which  agreement  the 
husband.  In  his  testimony,  denies.  Dnder 
the  settled  rule  of  this  court  as  to  confllcr- 
ing  evidence  In  cases  of  this  kind,  I  think 
the  finding  as  to  plain  tiff's  mistake  should 
not  be  disturbed.  The  mistake  being  es- 
tablished, I  think  the  circumstances  tend 
to  prove  that  the  defendant  "knew or  8Uf<- 
pected"lt;  and  that  the  finding  to  this 
effect  should  also  be  sustained.  The  al- 
lied fact  that  the  defendant  knew  or  sus- 
pected the  plaintiff's  mistake  was  not  sus- 
reptlble  of  direct  proof,  except  by  the  tes- 
timony of  thedefendant;  and  It  may  be  of 
some  significance  that  defendant  failed  ti> 
testify,  on  hie  own  behalf,  that  be  did  not 
know  or  suspect  the  alleged  mfstakeat the 
time  of  the  execution  of  the  lease. 

2.  Counsel  for  appellant  contend  that  It 
Is  essential  to  the  support  of  the  Judgment 
that  the  averments  of  the  complaint  to 
the  effect  that  the  plaintiff  was  of  weak 
mind,  that  the  cunsideratlun  was  inade- 
quate, and  that  the  defendant  fraudulent- 
ly concealed  from  the  plain  tiff  a  ma  terial 
part  of  the  contents  of  the  lease,  or  pre- 
vented her  from  understanding  It.  should 
have  been  proved  and  found.  The  only 
fraud  necessary  to  sustain  the  judgmeut 
Is  such  as  may  be  inferred  from  the  failure 
of  the  defendant  to  correct  the  mistake 
of  the  plaintiff  known  to  or  suspected  by 
the  former  at  the  time  of  the  execution  of 
the  lease.  This  Is  all  that  is  required  by 
section  8399  of  the  Civil  Code.  Uigglns  v. 
Parsons,  65  Cal.  280,  8  Pac.  Kep.  881; 
Clcghorn  v.  Zumwalt,  83  Oal.  156,  23  Pae. 
Rep.  294.  There  Is  nothing  Inconsistent 
with  this  in  tlie  law  uf  the  case  as  laid 
down  on  the  former  appeel.  77  Cal.  596,  2(> 
Pac.  Rep.  134.  That  appeal  was  from  a 
judgment  for  defendant  on  demurrer  to 
the  original  complaint,  which  prayed  for 
only  a  rescission  of  the  lease;  and  It  was 
merely  decided  that  the  complaint  was 
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Boffldent.  After  the  cause  was  rem]tt:(^d 
tbe  plaintiff  ameoded  her  prayer  by  asking 
cbe  altematlre  relief  of  rerlalon  of  the 
lease,  Id  case  a  resdMion  Bhonldbe  denied. 
Tbe  complaintcontalns  several  averments 
notessentia)  tn  this  alternacire  relief,  and, 
amonjs  tliem,  inadequacy  ol consideration, 
and  weak-mindedness  of  tbe  plaintiff.  If 
plaintiff  only  intended  to  lease  her  proper- 
ty for  a  temi  of  6  years,  instead  uf  20 
years,  and  tbe  defendant  knew  or  saspect^ 
ed  ber  trae  Intention,  It  is  quite  Immate- 
rial, for  the  pnpose  of  merely  reforming 
the  lease  on  the  ground  of  mistake,  that 
tbe  plaintiff  was  not  weak-minded,  and 
that  tbe  monthly  rent  reserved  was  an  ad- 
eqaate  consideration  for  a  lease  of  20 
years.  Hlgglns  v.  Parsons  and  CleKbom 
V.  Zamwalt,  supra.  For  tbe  purpose  of 
testing  tbe  safficiency  of  tbe  findings  the 
ease  should  be  regarded  simply  as  u  case 
to  reform  tbe  lease  nnder  section  3399  of 
tbe  CItH  Code,  on  tbe  ground  of  a  mistake 
of  the  plaintiff,  known  or  suspected  by  de- 
fendant. In  this  view  of  it,  all  tbe  objec- 
tions on  the  ground  of  insnfficiency  of  the 
flndings  not  heretofore  considered  appear 
to  tie  irrelevant. 

3.  Appellant's  counsel  contend  that  "the 
Code  provision  (section  3399,  Civil  Code) 
was  not  framed  to  benefit  tbe  indifferent, 
or  those  who  are  grossly  careless,  and 
moat  be  construed  as  requiring  tbe  exer- 
cise of  at  least  ordinary  care; "  and,  there- 
fore, that  relief  should  be  denied  tbe  plain- 
tiff on  the  ground  of  ber  neglect  to  sire 
such  ordinary  attention  to  the  reading  of 
tbe  lease  by  the  notary  as  woald  have  en- 
abled ber  to  understand  its  contents.  In 
support  of  this  point  tbe  cases  of  Hawk- 
ins T.  Hawkins,  50  Cal.  558,  and  Associa- 
tion V.  Esche,  76  Cal.  513, 17  Pac.  Rep.  676. 
are  cited.  Neither  of  these  cases  is  in 
point.  The  former  was  en  action  to  avoid 
a  written  contract  on  the  ground  that  the 
plaintiff  was  induced  to  sign  It  by  false 
representations  of  the  defendants  that  "It 
was  like  tbe  verbal  agrec^ment "  which  pre- 
ceded It.  and  which  it  was  Intended  to  re- 
place. Uie  defendants  knowing  that  the 
written  contract  was  not  like  the  verbal 
agreement;  and  the  plaintiff,  believing 
aach  representation  of  defendants  to  be 
trae,  signed  the  written  contract  withont 
reading  it,  although  be  bad  full  opportu- 
nity to  do  BO.  The  lower  court  Hustained 
a  general  demurrer  to  the  complaint,  and 
this  was  affirmed  on  appeal.  The  com- 
plaint made  neither  a  case  uf  mutual  mis- 
take, nor  a  case  uf  mistake  of  one  party 
which  the  other  knew  or  suspected.  The 
rler**ndantB  were  not  mistaken,  and  It  wan 
not  ulIfKed  that  they  knew  or  suspected 
liny  mistake  on  the  part  of  tbe  plaintiff. 
The  ohject  of  the  action  wos  to  annul  a 
ciintract  simply  on  the  ground  of  such  act- 
ual fraud  as  induced  a  mistake  on  the  part 
of  the  plaintiff,  which  the  delettdt;ncs  were 
not  alleged  to  have  known  or  suspected. 
8o,  In  the  latter  case,  when  the  defendants 
by  crosa-com plaint  sought  to  reform  the 
bond  on  which  the  suit  was  brought,  on 
the  ground  of  mutual  mistake  of  tbe  par- 
ties, It  was  found  that  there  was  no  mis- 
take on  tbe  part  of  the  plaintiff;  neither 
was  there  any  averment,  finding,  or  pre- 
tease  that  the  plalntlfl  knew  or  BDspect- 


ed  any  mistake  on  the  part  of  tbe  detraid- 

ants. 

4.  As  another  distinct  cause  of  action 
the  plaintiff  allied  that  some  time  after 
tbe  execution  of  the  written  lease,  and 
while  she  was  still  ignorant  that  it  was  a 
lease  for  ten  years,  instead  of  five  years, 
she  was  induced  b.y  defendant  to  add  an 
additional  story  to  the  leased  bouse,  and 
to  make  other  Improvements,  at  a  cost  of 
$18,200,  in  addition  to  the  improvements 
required  by  the  lease;  that  defendant 
verbally  promised  to  pay  a  reasonable 
rent  for  such  improvements, In  addition  to 
rent  reserved  bythe  lease;  and  that, when 
these  improvements  were  completed,  on  or 
about  January  5,  188S,  tbe  plaintiff  en- 
deavored to  agree  with  defendant  as  to 
the  Increase  of  rent  on  account  uf  said  Im- 
provements, but  defendant  refused  to 
agree  upon  or  to  pay  any  additional  rent 
for  said  improvements,  although  tbe  rent- 
al value  of  the  property  was  thereby  in- 
creased $150  per  month.  Tbe  prayer  as 
to  this  cause  of  action  Is  tbat  tbe  lease 
"be  so  amended  and  reformed  as  to  carry 
out  the  subsequent  agreement  with  refer- 
Mice  to  tbe  additional  Improvements  put 
upon  the  premlsoB,  and  to  provide  that 
the  amount  of  monthly  rental  shall  be  In- 
creased BO  as  to  include  a  reasonable 
rental  on  account  of  sold  improvements, 
to-wlt.  the  sum  of  $150  per  month."  The 
defendant  denied  tbat  he  Induced  the 
plaintiff  to  make  these  additional  Im- 
provements, or  that  be  promised  to  pay 
any  additional  rent  therefor.  Thecourt  ex- 
pressly declined  to  find  upun  the  issues  of 
fact  as  to  these  Improvements,  "for  the 
reason  that  this  <-uurt  considers  and  ad- 
Judges  tbe  same  to  be  Immaterial,  and  not 
proper  matter  for  adludicatlon  in  this 
case;"  and,  as  a  conclusion  of  law,  fur- 
ther said:  "The  court  does  not  decide 
whether  or  not  tbe  plaintiff  is  entitled  to 
recover  from  thedefendant  any  additional 
rental  for  additional  improvements  made 
upon  aaid  premises  by  the  plaintiff  after 
the  execution  of  naid  lease  described  In  the 
complaint,  and  thecourt  decides  this  case 
without  prejudice  to  the  rights  of  either 
plaintiff  or  defendant  in  the  matter  of 
said  addithmal  Improvements."  Coun- 
sel furnppellant  Insist  that  thecourt  erred 
In  thus  disposing  of  that  branch  of  tbe 
ca»e  relating  to  tbe  additional  improve- 
ments. It  will  be  observed  tbat  this 
branch  of  the  case  has  no  connection  with 
the  lease,  or  with  the  cause  of  action  to 
reform  the  lease,  as  it  Is  founded  upon  an 
alleged  subsequent  parol  agreement  to 
pay  reasonable  rent  for  Improvements  ad- 
ditional to  those  re4inlred  by  tbe  written 
lease,  and  not  upon  any  agreement  or 
promise  to  reform  or  alter  the  writteu 
lease.  Nor  does  the  jndgnicn  t  reforming  the 
written  leaneln  any  degree  depend  upon  the 
alleged  subsequent  agreement  as  to  addi- 
tional improvements  and  i-ont  therefor, 
nor  upun  any  fact  alleged  or  denied  in  re- 
lation thereto.  Therefore  It  would  not  be 
necessary  or  proper  to  reverse  the  judg- 
ment reforming  the  written  lease  for  any 
error  (conceding  there  was  error)  in  dis- 
posing of  the  distinct  cause  of  action 
resting  solely  upon  the  alleged  subsequent 
agreement.  It  would  seem  that  the  effect 
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<A  tbe  aeHon  of  tbe  coart  was  a  dlamlssal 

of  the  alleged  cause  of  action  based  od 
the  Babsequent  agreement,  witlioat  preju- 
dice to  tbe  rights  of  eitber  party,  lor  tbe 
reason  tbat  tbe  court  considered  **tbe 
eame  to  be  Immaterial,  and  not  proper 
matter  for  adjudication  In  tbla  case." 
It  Is  not  quite  clear  why  the  court  so  con- 
sidered It.  It  may  bave  been  because  It 
was  thougbt  to  be  Improperly  Joined  wltb 
tbe  other  cause  of  action,  or,  pocsibly,  be- 
cause tbe  facts  stated  did  not  constitute 
a  cause  of  action.  Ir  so,  the  court  should 
have  sustained  defendants'  demurrer  on 
one  of  these  grounds.  But  do  point  la 
made  here  on  the  overruling  of  tbe  demur- 
rer. If  the  plaintiff  was  entitled  to  any 
relief  upon  the  alleged  subsequent  con- 
tract, it  Is  clear  that  she  was  not  entitled 
to  the  specific  rellel  prayed  for,  viz..  that 
tbe  written  lease  "be  so  amended  and  re- 
formed as  to  carry  out  the  subsequent 
affreement  with  n>fei-ence  to  tbe  a<lditlun- 
al  Improvenjents;"  tor  surely  the  lease 
could  not  bave  been  amended  or  i*etormed 
by  incorporating  into  it  a  distinct  subse- 
quent agreement.  But,  whatever  may 
bave  been  the  ground  upon  which  the 
court  based  its  action  In  subHtantlally 
dlsmisHing  this  brunch  of  the  case  without 
prejudice  to  the  parties,  and  whether  or 
not  it  erred  in  so  doing,  I  think  that  it  ap- 

f tears  tbat  tbe  defendant  was  not  thereby 
Djnred.  I  therefore  think  tbe  Judgment 
and  order  should  be  affirmed. 

We  concur;   Bulcher,  C;  Foote,  C. 

Per  CcjRiAH.  For  tbe  reasons  given  In 
tbe  foreKoIng  opinion  tbe  Judgment  and 
order  are  affirmed. 

88  Cal.  800   

EuEBT  et  ah  T.  SvEA  Fire  Ixe.  Co.  (No. 
13,373.) 

(Suprems  Court  of  California.  March  16, 1891.) 

Firs  Inbubanob— Actions  on  Foltct— Piuwt  or 
Loss— Waiver. 
1.  In  an  action  on  an  insurance  policy,  where 
there  Is  an  allegation  that  plaintiffs  performed 
all  tbe  oondltioQS  of.  tbe  contract,  defendant  can- 
not object  tbat  the  oomplaint  does  not  alleg<e  that 
there  wu  a  notice  of  loss  as  required  by  the  pol- 
icy. 

S.  Where  an  iDsurance  company  accepts  the 
premium  after  notice  of  loss,  It  cannot,  in  an  ac- 
tion on  the  policy,  complain  that  plaintiffs  did 
not  give  them  the  notice  of  the  loss  required  by 
the  policy- 
Department  3.  Appeal  from  superior 
court,  city  and  conoty  of  San  Francisco. 

T,  C.  Van  Nesa,  for  appellant.  Qrny  & 
Haven,  for  respondent. 

Db  Haten,  J.  This  la  an  appeal  from  a 
Judgment  In  favor  of  tbe  plaintiffs  against 
the  defendant,  for  the  sum  of  $2,000.  and 
leffal  Interest  thereon  from  December  8, 
1SS5,  and  costs.  The  appeal  is  uptm  tbe 
Judgment  roll  alone.  The  contention  of 
tbe  appellant  Is  tbat  tbe  Judgment  should 
be  reversed,  upon  tbe  ground  that  tbe 
complaint  does  not  atatefacteeufflclent  to 
constitute  a  cause  of  action,  because  it 
appears  therefrom  that  notice  ot  the  loss 
BDStalned  by  plaintiffs  was  not  given 
fortliwltb,  aa  required  by  the  terms  ot  tbe 


policy  of  Insurance  upon  which  plalntlRa 
seek  to  recover.  The  complaint  allf^ea 
that  the  building  insured  was  destroyed 
by  Are  on  Jnly  25, 18K5.  and  that  upon  Oc- 
tober K,  1885,  the  plaintiff  gave  to  defend- 
ant due  notice  and  proof  of  such  fire  and 
loss.  Tbe  appellant  Insists  tbat,  aa  tbe 
notice  was  nut  given  forttawlth,  the  dfr* 
fendantlsnot  liable;  but  there  to  also  an 
all'^gation  In  the  complaint  "that  the 
plain  tl0B  duly  performed  all  the  eoadl* 
tlons  of  the  said  contract  ol  Insirance  on 
tbelr  part, "  and  if  giving  notice  ■  >r  tbe  Are 
and  lues  forth  with  was  a  condltinn  ot  said 
policy  to  be  performed  by  plaintiffs,  then 
tbe  complaint,  in  this  general  statement, 
alleges  the  due  and  timely  performance  of 
this  condition.  Ferrer  t.  InsDranee  Co.» 
47  Cal.  416.  It  the  other  allegation,  as  to 
the  exact  date  when  such  notice  was  giv- 
en. Is  inconsistent  wltn  the  general  state- 
ment Just  quoted,  then  the  most  that  can 
be  said  is  tbat  tlie  complaint  In  that  re- 
spect miffht  be  connlderea  asamblgnoua; 
but  no  such  objection  was  pointed  out  In 
the  demurrer  which  the  appellant  filed. 
But  a  conclusive  answer  to  the  position 
assumed  by  appellant  is  this:  The  com- 
plaint  alleges  that  tbe  appellant  did  bave 
notice  of  the  loss  within  five  days  after  it 
occurred,  and  with  full  knowledge  of  said 
Ore  demanded  and  received  from  respond- 
ents tbe  premium  of  $50  doe  upon  the  poU> 
cy  sued  upon,  a  credit  therefor  having 
been  previously  given  by  tbo  appellant. 
Under  these  circumstances  tbe  appellant 
cannot  bH  heard  to  say  tbat  tbe  contract 
of  insurance  was  not  In  full  force  on  that 
(lay,  and  as  It  then  knew  otthe  fire  and  tbe 
loss  of  respondents  nothing  further  was 
required  of  respondents  In  the  way  uf  giv- 
ing notice,  nxcept  to  furnish,  within  a  rea- 
sonable time  thereafter,  the  preliminary 
proofs  as  to  the  particulars  of  the  loss, 
and  tbe  complaint  shows  that  this  was 
done,  even  U  not  furnisbeil  before  October 
25,  1885.  Jodtfrnent  affirmed. 

We  concur:  McFAnLAHD»  J.;  Bharp^ 

STBIN,  J. 

88  Cel.  283 

People  t.  Traveiib.  (No.  20.750.) 

(Supreme  Court  cf  CtUlfomta.  March  6, 1891.) 

Homicide— Qband  Jort  — Challekges— IxsTitnc- 
TioNa— Evidence. 

1.  A  discharged  grand  Jury  cannot  be  sum- 
moned into  court  on  trial  of  an  indictment,  and 
challenged  and  examined  on  their  votrdfre,  on 
the  ground  that  defendant  nas  not  called  to  an- 
swer before  them  when  the  indictment  was  foond, 
and  given  an  opportunity  to  challenge  them. 

2.  In  such  case  defendant  has  a  remedy  un- 
der Pen.  Code  Cal.  %  «95,  which  provides  that  an 
Indictment  may  bo  set  aside,  when  deleodant 
was  not  called  to  answer  when  It  was  found,  "on 
any  ground  which  would  hare  been  good  ground 
for  challenge;*  bat  tbe  f^t  that  he  had  gromd 
for  challenge  must  be  shown  either  by  examina- 
tion ot  the  Jurors  as  witnesses  or  by  other  compe- 
tent evidence. 

8.  On  indictment  for  murder  it  Is  errw  to 
charge  that  the  Jury  must  not  consider  the  fact 
that  innocent  men  nave  been  convicted  of  crime 
In  determining  the  guilt  or  innocence  of  defend- 
ants.  aAHODTTE,  J.,  dissenting. 

4.  On  iodiotmetitformardertheoODttoharaed 
the  Jury:  "Daring  the  argnmeufc  yoor  attenflon 
has  been  called  to  owes  in  which  It  WM  olalmad. 
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that  jurtes  had  Improperly  convicted  the  defend- 
ants. While  U  is  true  that  iimooent  persons  have 
been  oonvicted  in  the  past,  there  is  no  proof  In 
tbis  oase  of  any  such  fact,  andyouarenotjustifled 
In  consideriDg  such  matters.  •  •  *  The  guilt 
or  innocence  of  this  defendant  must  be  deter- 
mined from  the  evidence  admitted  in  the  case, 
and  not  from aympathy or  prejudice.  If  all  crim- 
inals must  go  free  because  there  is  a  possibility 
of  Jui-ors  making  mistakes,  society  ml^t  as  well 
disband. "  Held,  that  the  instruction  was  objec- 
tionabla  because  of  its  apparent  hostility  to  de- 
fradant,  and  because  it  usurped  the  funotlms  of 
the  jury  as  the  sole  Judges  of  the  weight  of  the 
evidenceL   Oaeouitb,  J.,  dlssentinfr. 

5.  On  Indictment  for  murder  the  burden  of 
■howlng  insanltyt  relied  on  as  a  defense,  is  on 
def«idant. 

6.  To  oonstitiite  insanity  caused  by  lotoxica- 
tlm  a  defense  to  an  Indictment  fm*  murder  it 
most  be  settled  Insanity,  andnotameretempOTary 
mental  ooudltlon. 

In  bank.  Appeal  from  Boperior  court, 
Nevada  coonty ;  J.  M.  Waixinq,  .'udjce. 

I^oa.  Ford,  fur  appellant.  T^.  H.  B. 
Hart,  Atts.  Oen.,  for  the  People. 

McFarland,  J.  The  appellant  was  con- 
victed of  murder,  and  appealH  from  the 
Judgment  on  the  Judgmentrolland  a  abort 
bill  of  exceptions,  which  sbonrs  certain 
proceedinKs  bad  oo  a  motion  to  set  aside 
the  Indictment. 

1.  Appellant,  upon  his  arraignment, 
mored  to  Ket  uBfde  the  Indictment  upon 
the  ground  that  he  had  not  been  held  to 
answer  when  the  grand  Jury  which  indict- 
ed him  waB  In  session,  and  that  the  grand 
jurors  were  prejudiced  against  him,  and 
had  nnquallfled  opinions  that  he  was  guil- 
ty. He  introduced  on  the  motion  an  affi- 
dHTlt  made  by  the  county  clerk,  and  one 
made  by  himself,  which  showed  that  he 
had  not  been  held  to  answer  when  he  was 
indicted,  and  bad  no  upportuuity  to  chal- 
lenge the  grand  Jury.  No  other  evidence 
was  introduced.  The  bill  ul  exceptions 
states  that  "derendant  then  offered  to 
leave  the  challeoge  to  the  eald  grand  Jn- 
rore  who  indicted  htm  to  prove  the  chal- 
lenge good,  and  moved  the  court  for  rea- 
sonable time  and  opportunity  to  examine 
each  Juror  on  his  voir  d/rv)  in  support  of 
said  challeugp.  The  court  overruled  said 
motion  and  challenge,  and  defendant  ex- 
cepted." The  first  part  of  the  language 
above  gnoted  Is  obscnre.  It  probably 
was  Intended  to  state  that  defendant 
moved  tor  leave  to  challenge  the  grand 
Jurore,  and  thus  "prove  the  challenge 
good."  At  all  events,  the  Idea  of  appel- 
lant seems  to  have  been  that  he  had  the 
right  to  have  the  discharged  grand  jurors 
reassembled  In  court,  and  to  proceed  to 
challenge  them  formally,  and  to  examine 
them  on  their  voir  dire.  Just  as  he  might 
have  done  before  the  indictment  was 
found.  But  this  la  evidently  a  mistaken 
notion  of  the  law.  A  challenge  to  a  grand 
juror  Is  a  preliminary  objection  to  the 
qualification  of  the  juror,  end  Its  purpose 
Is  to  prohibit  the  Juror  from  sitting  and 
luqnlring  into  the  charge  against  tbe  par- 
ty interposing  the  challenge;  and.  If  the 
challenge  he  allowed,  the  juror  "cannot  be 
present  or  take  part  in  the  consideration  of 
tbe  chaT:ge  against  tlie  defendant  wholnter- 
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posed  the  challenge,  or  the  deliberation  of 
the  grand  jury  thereuu, "  Pen.  Code,  §  900. 
It  Is  clear  that,  after  a  grand  Jury  has 
completed  its  work  and  been  discharged, 
tbe  conditions  which  make  a  challenge 
possible  no  longer  exist.  But  a  defendant 
who  has  been  indicted  withont  an  oppor- 
tunity to  challenge  ttie  grand  jurylsnot 
without  remedy.  Section  995  of  tbe  Penal 
Code  provides  that  an  Indictment  may  be 
set  aatde.  "  when  tbe  defendant  has  not 
been  held  to  answer  before  the  finding  of 
the  Indictment,  on  any  ground  which 
would  have  been  good  ground  for  chal- 
lenge, either  to  the  panel  OP  to  any  Indi- 
vidual grand  juror. "  This  language  clear- 
ly contemplates  that  tbe  time  for  chal- 
lensces  has  passed,  and  pruvides  that  a  de- 
fendant may  still  prove  any  tact  which 
"would  have  been  good  gronnd  for  chal- 
lenge" if  he  had  had  an  opportunity  to  In- 
terpoBe  It  at  a  time  when  a  challenge  was 
possible.  But  the  fact  wbich  would  have 
been  good  Kronnd  for  rhaUenga  most  be 
proved  In  the  ordiDary  way  In  which  oth- 
er facts  are  proven, — by  tbe  introduction 
of  evidence, — either  by  the  examination  of 
the  Jurors,  or  by  other  competent  evi- 
dence. For  this  purpose,  of  course,defend- 
antis  entitled  to  tbe  process  of  snbpcena  to 
compel  tbe  attaidam«  ol  bis  witnesses; 
but  there Isnoprocessbywhlcbdlseharged 
grand  Jurors  can  be  reassonibled  in  their 
offlcial  character,  and  subjected  to  the 
original  process  of  challenging.  For  the 
purpose  uf  producing  his  evidence  a  de- 
fendant wonid,  no  doubt,  npon  a  proper 
showing,  be  entitled  to  a  continuance; 
but  in  the  case  at  bar  there  is  no  sneh 
showing.  The  appellant  did  not  maJie 
any  affidavit  of  merits  or  diligence;  nor 
did  he,  by  affidavit  or  otherwise,  show 
that  he  vould  produce  a  single  item  of  evi- 
dence tending  to  show  the  disqualifica- 
tion of  any  grand  Juror.  Indeed,  he  did 
not  makea  regular  motion  for  continuance, 
but  seemed  to  rely  upon thesupposed  right 
to  have  the  court  reassemble  the  Jury. 
In  People  v.  Beattyi  14  CaL  507,  relied  on 
by  appellant  on  tbls  point,  the  only  ques- 
tion was  whether  a  grand  jury  could  ln> 
diet  at  all  for  a  crime  committed  during 
their  session,  and  after  they  hud  been  im- 
paneled; and  tbe  remark  of  the  Justice 
who  delivered  tbe  opinion  about  the  right 
of  challenge  upon  airatgnment  was  evi- 
dently mere  dictum  used  In  the  progress 
of  his  reasoning,  and  was  not  Intended  as 
the  grave  determination  of  a  question  not 
before  him.  There  Is  nothing  In  tbe  other 
two  cases  cited  (People  v.  Turner,  39  Cal. 
876;  and PeopleT.Geiger.49Cal.G50) which 
determines  a  ny  thing  a  dversely  to  the  views 
above  stated.  Wetheretore  tbluk  tbat  tbe 
court  below  did  not  commit  any  error  lb 
the  mat  tor  of  the  motion  to  set  aside  the 
Indictment. 

2.  Tbe  other  points  made  by  appellant 
relate  to  Instructions  to  the  jury,  and 
the  first  one  objected  to  is  as  follows :  "  (4) 
During  the  argument  of  this  case  your  at- 
tention has  been  called  to  a  number  of 
cases  In  which  it  was  claimed  tbat  Juries 
had  improperly  convicted  the  defendants. 
Wbllelt  Is  true  that  innocent  persona  have 
been  convicted  In  tbe  past,  there  la  no 
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proof  Id  thift  case  of  any  Huch  fact;  and 
you  are  not  Justified  In  couBideiing  anv.b 
matters  In  determining  the  guilt  or  Inno- 
cence of  this  defendant.  The  guilt  or  in- 
nocence of  this  defendant  must  be  deter- 
mined from  tbe  evidence  admitted  In  the 
case,  and  not  from  sympathy  or  prej- 
udice. If  all  criminals  must  go  free  because 
there  la  a  possibility  of  Jurors  making 
mistakes,  society  might  as  well  disband." 
This  instruction  was  clearly  erroneous. 
In  the  first  place,  It  Is  objection  able—al- 
though, perhaps,  not  fatally  so— on  ac- 
count of  Its  apparent  hostility  to  tbe  de- 
fendant. The  Jury  would  be  very  apt  to 
get  the  Impression  from  It  that  tbe  court 
considered  the  defendant  as  one  of  the 
" criminals*'  alluded  to,  and  feared  that 
the  Jury  would  tall  to  convict  him  on  ac- 
count of  "sympathy  or  prejudice."  In 
tbe  second  place,  it  is  objectiopable  as  an 
argument  In  favor  of  the  proaecutlon  on 
the  weight  of  evidence,  and  thus  was  an 
fnvaBion  of  the  province  of  the  Jury;  fur 
"to  weigh  the  evidence  and  find  the  facts 
la  In  this  statti  the  exclusive  province  of 
the  Jury,  and  with  the  perlormance  of  that 
duty  the  Judge  cannot  Interiere  without 
a  palpable  violation  of  the  organic 
law."  People  v.  Dick,  34  Cal.  666;  Peo- 
ple T.  Fong  Cblng,  78  Cal.  ITS.  20  Pac.  Rep. 
396.  In  the  third  place.  If  It  can  be  con- 
sidered as  a  direction  about  law,  and  not 
an  argument  about  facts,  It  is  still  clearly 
erroneous.  It  was  probably  founded  on 
People  V.  Cronin,34  Cal,  191;  but  the  in- 
struction which  was  approved  In  that 
case,  nithongh  Itself  somewhat  extreme, 
was  far  different  from  the  one  given  In 
the  ca«e  at  bar.  In  the  Cronln  Case  the 
court,  in  its  Instruction  on  this  point, 
after  stHting  the  fact  that  counsel  for 
defendant  had — as  In  the  case  at  bar — 
alluded  to  cases  where,  upon  circumstau- 
tlal  evidence.  Innocent  men  bad  been  con- 
victed, told  the  Jury,  among  other  things, 
that  "the  quotation  of  such  caaeele  proper 
in  order  to  make  the  jury  careful  In  arriv- 
ing at  a  proper  conclusion  from  such  (clr- 
cumRtantial)  evidence."  But  In  the  case 
at  bar  the  court  told  the  jury,  "You  are 
nut  JuHtiflt*d  In  considering  such  matters. " 
But  tbe  Jury  had  tbe  r^ht  to  consider 
that  Innocent  men  bad  been  convicted; 
for  the  difference  in  the  weight  of  evidence 
required  In  civil  and  criminal  cases,  and 
the  doctrine  of  reasonable  doubt  itself,  are 
founded  upon  the  danger  of  destroying 
life  or  liberty  upon  evidence  that  does 
not  produce  thorough  conviction,  and 
that  danger  is  baaed,  in  grreat  part,  upon 
human  experience.  The  court  seemed 
to  think  that  the  fact  ol  former  unjust  con- 
victions could  not  be  considered  because 
"  there  Is  no  proof  In  this  case  of  any  such 
fact;**  but  that  such  cases  have  occurred 
is  a  matter  of  common  knowledge,  which 
the  court  itself  admitted  when  It  aald,  "It 
is  true  that  Innocent  persona  have  been 
convicted  In  the  past."  If  the  court  had 
simply  told  the  Jury  that.  If  they  were  sat- 
isfied beyond  a  reasonable  doubt,  by 
the  evidence  before  them,  that  the  defend- 
ant was  guilty,  they  should  not  be  de- 
terred from  so  finding  merely  because 
there  bad  been  some  innocent  man  con- 


victed, tbe  instruction  might  not  have 
been  objectionable;  but  tu  tell  them  that 
In  coming  to  their  conclusion  they  should 
not  consider  the  dangar  of  convicting 
an  innocent  men  was  clearly  erroneous. 
And  it  certainly  does  not  appear  that  the 
whole  instmction  was  not  prejudicial  to 
appellant.  We  think,  therefore,  that  for 
the  giving  of  tbls  Instruction  the  judg- 
ment should  be  reversed.  (It  may  be  re- 
marked that  the  propriety  of  counsel  read- 
ing to  a  Jury  from  law  bunks  Is  nut  here 
Involved.  It  does  not  appear  whether 
that  was  doue,  or  whether  counsel  merely 
alluded  to  tbe  subject  orally;  but  If  there 
was  sncb  reading  It  occurred  without 
objection.)  As  the  case  must  be  retried  it 
is  necessary  to  notice  one  or  two  other 
matters. 

3.  In  the  instructions  given  upon  the 
subject  of  Insanity  there  was  no  error 
prejudicial  to  appellant.  They  are  some- 
what Tolumlnous;  but  tbe  main  proposi- 
tion contained  In  them  was  that  a  person 
is  presumed  to  be  sane  until  the  contrary 
is  shown,  and  that  the  burden  is  on  a  de- 
fendant of  showing  insanity  by  a  pre- 
ponderance of  evidence.  This  rule  has 
been  established  in  this  state  by  a  lung 
line  of  authorities.  People  v.  Meyers,  20Cal. 
518 ;  People  t.  Cotfman.  24  Cal.  237 ;  People 
V.  McDonell,  47  Cal.  134;  People  v.  Wilson, 
49  Cal.  18;  People  v.  Messersmlth.  61  Cal. 
246;  People  v.  Hamilton,  62  Cal.  377:  Peo- 
ple V.  Kernaghan,  72  Cal.  609.  14  Pac.  Rep. 
B66;  People  v.  Eubanks,  (Cal.)  24  Pac. 
Rep.  1014.  And  tbls  long  line  of  decisions 
cannot  be  held  to  have  been  overruled  by 
People  V.  Busbton,  80  Cal.  160, 22  Pac.  Bep. 
127,  549,  where  the  defense  was  accident; 
and  PeoDle  v.  Elliott,  80  Cal.  296,  22  Pac. 
Rep.  207,  where  the  defense  was  aell-de- 
fense.  In  thoae  cases  the  court  was  deal- 
ing entU'ely  with  those  "circumstances" 
referred  to  In  section  1105  of  the  Penal 
Code,  which  mitigate  or  Juatily  or  excuse 
an  act  done  by  a  sane  man  who  might 
commit  a  crime;  and  its  attention  was 
not  called  In  any  way  to  that  unusual 
and  peculiar  mental  condition  called  "in- 
sanity," which  renders  a  man  utterly  In- 
capable of  committing  crime  at  all.  In 
the  opinion  of  the  court  in  People  v.  Bu  sh- 
ton  reference  Is  made  to  Pe<iple  v.  Smith. 
59  Cal.  607,  and  People  T.  Flanagan,  60 
Cal.  3,  In  which  tbe  very  doctrine  of  tbe 
Bushton  Case  was  stated;  but  In  those 
cases— where  the  defenses  were  Belt-defense 
and  defense  of  property— theconrtcertaJn- 
ly  did  not  intend  to  overthrow  the  settled 
rule  of  the  court  on  the  subject  of  insani- 
ty. We  are  clear,  therefore,  that  the  un- 
disturbed law  ot  this  state  still  Is  that  the 
burden  of  showing  insanity  is  upon  a  de- 
fendant who  seeks  shelter  under  it  asa  de- 
fense. In  an  Instruction  asked  by  defend- 
ant and  given,  there  occur  these  words; 
"Or,  if  you  have  a  reasonable  doubt  as  to 
bis  sanity,  you  cannot  convict  him  of  any 
degree  of  crime,  but  should  acquit  him." 
This,  of  course,  is  cundlcting  with  tbe 
other  Instructions  on  thesubject  of  insani- 
ty ;  but,  as  it  was  favorable  to  defendant, 
the  conflict  would  not,  of  Itself,  be  good 
for  reversal.  At  anutber  trial  tbls  Conflict 
can  be  avoided. 
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4.  We  aee  no  wror  In  tlie  luBtnictlonB 
gUvea  on  the  sobject  of  Intoxication.  As 
to  the  Instrantlone  aaked  by  appellant  un 
theaabject  ot  delirium  tremens,  etc.,  it  Is 
Bufficlent  to  Bay  that  settled  Insanity  pro- 
duced by  a  lon^-contlnned  Intoxication, 
afleets  responsibility  In  the  same  way  aa 
Insanity  produced  by  any  other  canse. 
Bat  it  mast  be  ** settled  Insanity."  and  not 
merely  a  temporary  mental  condition  pro- 
dnced  by  recent  use  of  IntoxicatlaK  liquor. 
And  an  Instruction  to  that  effect  should 
be  Kiven  on  another  trial.  If  asked,  provid- 
ed there  be  evidence  to  which  such  un  in- 
struction would  apply.  There  are  no 
other  points  neceesary  to  be  noticed.  It 
may  be  remarked.  In  conclnainn,  that  In 
nearly  every  Instance  where  this  conrt  has 
solved  a  doubtful  proposition  in  favor  of 
the  affirmaoce  of  the  Judgment,  the  decis- 
ion has  been  made  the  basis  and  pretext 
lor  farther  excursions  in  thesHine  direc- 
tion Into  the  realm  of  unquestionable  er- 
ror. The  Judgment  Is  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur.  Bbattt.  0.  J.;  Da  Hatbn, 
J.;  Shabpstbin,  J.;  Harrison,  J. 

Gabodttb,  J.,  idlasenttng.)  The  prac- 
tical  administration  of  Justice  should  not 
be  defeated  by  a  too  rigid  adhesion  to  a 
dose  and  technical  analysis  of  the  inatrnc- 
tione  of  the  court;  and»  conceding  this  In- 
atructlun  to  be  obnoxious  to  criticism, 
(of  which  fact  I  have  some  doubt)yetit8 
weaknesses  form  too  slight  a  basis  lor  a 
reversal  of  the  Judj^ment  In  this  case.  I  do 
not  believe  that  the  fact  of  Innocent  men 
having  been  convicted  In  the  past  was  a 
matter  to  be  cousldered  by  the  Jury  in 
making  np  their  minds  as  to  the  gnilt  or 
innocence  o(  thte  defendant.  Such  fact 
could  not  add  or  take  away  one  Jot  from 
the  weight  to  be  given  every  pi«K:e  of  evi- 
dence in  the  case.  It  was  the  duty  ot  the 
Jury  to  becouviuccd  beyond  a  reasonable 
doubt  from  all  the  evidence  in  the  case  of 
tlie  guilt  of  the  defendant  before  they  could 
convict,  and  the  fact  of  innocent  men  hav- 
ing been  convicted  In  the  past  should  not 
and  could  not  have  Impregnated  itself  in- 
to the  Question  of  reasonable  duuhtln  any 
way.  The  Jurors  in  this  ease,  under  their 
«>athB,  were  bound  to  try  this  defendant 
In  the  same  manner,  under  the  same  mles 
of  law,  and  give  him  the  full  benefit  of  all 
tlio  shields  with  which  the  law  snrronndB 
every  defendant,  whether  as  a  matter  of 
fact  no  Innocent  man  ever  had  been  con- 
victed in  the  past,  or  whether  such  convic- 
tions by  nur  courts  of  Justice  were  an  or- 
dinary occurrence.  1  see  nothing  In  the 
instmctlun  to  indicate  hostility  towardR 
the  defendant.  The  words  "sympathy" 
and  "prejudice,"  as  used,  applied  equal- 
ly as  strongly  in  his  favor  aa  against 
hfm.  If  all  "defendants"  must  go  free  I 
consider  a  more  appropriate  expression 
than  if  all  "criminals"  must  go  tree; 
yet  I  do  not  think  a  Jnry  would  get 
the  Impression,  and  am  sure  that  It 
ought  not  to  get  the  impression,  that  by 
the  use  of  the  word  "criminals, "  as  used 
In  the  Instruction,  the  court  Intended  to 
refer  to  the  defendant  as  one  of  that  class. 
I  think  the  Judgment  should  be  affirmed. 
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Dean  v.  Parker  et  al.   (No.  18,S88.) 
iStvpreme  Cowrt  <^  Cal^omiCL  Uardi  10, 189L) 
CoufDinTT  Propehtt— EaroFPKii— Dmdb— D»- 

LIVBBT— BTIDBHCB. 

1.  The  statement  by  the  husband  In  his  pe- 
tition for  letters  of  administratioii  on  his  de- 
ceased wife's  estate,  that  certain  land  was  ber 
separate  estate,  does  not  estop  tbe  grantee  of  the 
husband  from  olalmlng  that  It  was  community 
property,  in  an  action  against  the  purchaser 
th^eof  as  part  of  the  wife's  ratate. 

8.  Delivery  of  a  deed  cannot  be  disjavved  by 
the  testimony  of  a  Uiird  poroon,  with  whom  the 
grantor  left  it,  that  If  he  had  (dterwards  called 
for  It  he  would  have  Riven  It  to  him,  since  it 
does  not  tend  to  show  the  grantqr's  Intention. 

Department  2.  Appeal  from  superior 
court,  Alameda  county;  E.  M.  Gibbon, 

Judge. 

F.  B.  Ofirdea,  for  appellant.  C.  G.  Dodg^ 
and  J.  A.  JohnauD,  for  respondents. 

De  Haven,  J.  Action  to  determine  con- 
flicting claims  to  certain  real  property. 
In  the  court  below  the  Judgment  was  in 
favor  of  defendants,  and  from  this  Judg- 
ment, and  an  orderdenying  bis  motion  tor 
a  new  trial,  the  plaintiff  appeals.  The 
findings  of  the  court  show  that  the  land 
in  controversy  was  originally  conveyed  to 
the  mother  of  the  plaintiff.— that  is.  she 
was  named  as  grantee  In  the  deed  con  vey- 
tog  it,— bat  that  tbe  property  was  paid  for 
with  the  eommonlty  funds  and  prf>perty 
ot  the  mother  and  her  husband,  who  was 
the  father  ot  plaintiff.  The  mother,  Mary 
Dean,  died  January  26.  1877.  leaving  sur- 
viving her  ber  said  husband  and  three 
children.  On  October  Hd  following  the 
father  died,  but  prior  to  his  death,  he,  on 
the  bth  day  ot  February,  1677,  filed  In  the 

g roper  probate  conrt  a  pHtttlon  signed  by 
Im,  prayli^  for  letters  of  administration 
on  the  estate  of  his  deceased  wife,  In  which 
it  was  stated  that  the  land  Incontroversy 
was  her  separate  property.  The  findings 
further  ahow  that  t-hls  same  property  was 
afterwards,  in  1K82,  in  the  matter  of  the 
estate  of  said  Mary  Dean,  sold  to  one 
Thomas  O'Donnel.  which  sale  was  con- 
firmed by  tbe  conrt,  and  said  O'Donoel 
conveyed  to  defendants.  The  court  also 
found:  "That  before  the  death  ot  said 
John  Denn,  be,  (tbe  said  John  Dean.)  on 
the  14th  day  uf  May,  1R77,  made  and  exe- 
cuted a  deed  of  said  property  described  in 
the  complaint  to  James  P.  Dean,  the  plain- 
tiff herrtn,  lor  a  consideration  of  onedoUar, 
but  that  said  deed  was  nerer  delivered, 
no  consideration  was  ever  paid  by  the 
grantee  therein  named,  the  said  deed  was 
never  recorded,  and  the  defendants  herein 
never  were  aware  uf  or  had  any  notice  of 
the  existence  of  said  deed  until  after  their 
purchase  ot  the  property  in  dispute  in  this 
action ;  nor  did  tbe  said  John  Dean  have 
or  own  any  Interest  in  said  property  at 
tbe  time  he  executed  said  deed,  or  at  any 
time  thereafter,  by  reason  of  said  action 
in  filing  said  petition."  As  a  couclnsiun 
of  law  the  court  found  "that  the  said  Etct 
of  John  Dean  in  filing  said  petition,  setting 
forth  Therein  that  tbe  said  property  was 
bis  wile's  separate  property,  and  caning 
the  same  to  be  sold  thereunder,  forever  ea- 
tops  said  John  Dean,  his  htirs  or  socees- 
sorsp  from  claiming  tbe  same,  and  has  the 
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effect  (even  H  It  were  commnnlty  property) 
of  making  it  tbeeeparate  property  of  Mary 
Dean;  that  plaintiff  neither  hae  nor  owns 
any  right,  title,  or  Interest  of  any  nature 
whatsoever  In  or  to  Bald  property,  but 
that  the  absolute  title  In  fee  thereto,  and 
ownership  thereof,  is  In  the  defendants. " 

1.  It  the  latter  part  of  what  Is  termed 
the  "conrluBionu  of  law"  should  beeonsld- 
ered  rather  as  the  flndliig  of  an  ultimate 
fact,  the  sufficiency  of  the  evidence  to  Jus- 
tify It  cannot  be  considered  on  tliiH  appeal, 
as  there  Is  noexceptlon  to  itforthls  cause, 
or  Hpeclficatlon  wherein  the  evidence  falls 
to  sustain  It.  But  we  think  that,  looking 
at  the  entire  findings,  this  should  be  re- 
garded simply  as  a  conclusion,  which  the 
learned  Judge  of  the  court  below  drew  as 
one  of  law,  from  the  specific  nndings  of 
fact  which  preceded  it,  and  that  therefore 
we  may  review  it,  and  If  In  law  the  conclu- 
sion is  not  properly  drawn  from  such 
preceding  facts,  the  errormay  be  corrected. 

2.  It  is  apparttit,  that  the  court.  In  its 
sixth  flndlng,  above  set  out,  does  nut  use 
the  word  "executed"  in  Its  strict  legal 
sense,  and  the  proper  construction  of  that 
finding  la  that  the  deed  referred  to  therein 
was  signed,  but  not,  in  fact,  delivered. 

8.  The  facts  found  by  the  court  do  not 
support  the  Judgment.  The  court  finds  In 
etfect  that  the  property  in  controversy 
was  community  property  of  the  husband. 
John  Dean,  and  his  wife,  Mary  Dean,  and 
that  the  husband  survived  the  wife.  This 
being  so,  upon  the  death  of  the  wife  the 
property  belonged  to  the  surviving  hus- 
band, without  administration,  (Civil Code, 
§  1401.)  and  the  estate  of  Mary  Dean  never 
had  any  title  to  or  Interest  in  this  prop- 
erty to  convey  to  any  persons;  and  the 
facts  alleged  In  the  answer  of  defendants 
as  matter  of  estoppel,  and  found  by  the 
court,  are  not  such  as  to  estop  the  plaln- 
tiO  here  from  showing  that  the  property 
in  controversy  was  never  the  separate 
property  of  the  sold  Mary  Denn,  under 
whom  the  defendants  claim.  The  fact» 
neressary  to  be  shown,  in  order  to  call 
Into  exercise  the  principle  of  equitable  es- 
toppel, are  stnted  by  Field,  C.  J.,  in  Bid- 
die  BoggB  V.  Mining  Co.,  14  Cal.  867,  as  fol- 
lows: "  F/rat,  that  the  party  making  the 
admission  by  his  declarations  or  conduct 
was  apprised  of  the  true  state  of  his  own 
title;  Btwad,  that  he  made  the  admission 
with  the  express  intention  to  deceive,  or 
with  such  carelessness  or  culpable  negll* 
gence  as  to  amount  to  constructiTefraud; 
third,  that  the  other  party  was  not  only 
destitute  of  all  knowledge  of  the  true  state 
of  the  title,  but  of  the  means  of  acqulrinf 
such  knowledge;  and,  foortA.  that  her( 
lied  directly  upon  such  admission,  anc 
will  be  injured  by  allowing  Its  truth  to  be 
disproved."  In  referring  to  this  quota- 
tion the  court  In  Smith  v.  Penny,  44  Col. 
168,  says:  "This  specification  of  the  facts 
which  areessential  to  tlie  operation  of  the 
estoppel  was  approved  In  Davis  v.  Davis, 
26  Cal.  23,  and  In  many  other  cases  In  this 
court,  except  that  in  some  of  the  cases  the 
third  specification  was  modified  In  one  par- 
ticular, it  not  being  deemed  requisite  that 
the  other  party  should  be  shown  to  be 
destitute  of  all  possible  means  of  knowl- 
edge of  the  true  state  of  the  title,  but  only 


ofconrenient  orready means  to  thatend.* 
See,  also,  Blgelow,  Estop,  p.  487. 

4.  One  of  the  questions  to  be  determined 
was  whether  a  certain  deed,  signed  by  the 
lather  of  plaintiff  and  purporting  to  con- 
vey to  plaintiff  the  land  in  controrersy, 
was  ever  delivered,  the  evidence  showing 
that  it  had  been  placed  bytbe  father  In  the 
custody  of  one  Daniel  O'Keefe,  who  was 
a  witness  upon  the  trial.  While  giving  hia 
testimony,  the  defendants  put  to  O'Keefe 
this  question :  "Supposing  the  father  had 
come  in  a  year  after  he  left  the  deed  with 
you,  or  two  or  three  weeks  afterwards, 
and  asked  yoa  for  the  deed  again,  would 
yon  have  given  It  to  htm?**  This  ques- 
tion was  objected  to  upon  the  grounds 
that  It  was  Immaterial,  Irrelevant,  and  in- 
competent. The  objection  wasoverruled. 
the  plaintiff  excepting  to  such  ruling,  and 
the  witness  answered,  "Yes,  sir."  The 
objection  to  this  question  should  have 
been  sustained,  as  theevldencesought  by  it 
was  clearly  irrelevant.  The  matter  tu  be 
determined  was,  what  was  the  intention 
of  plaintiff's  father  in  leaving  this  deed 
with  the  witness?  and  for  the  purpose  of 
arriving  at  this  Intention  evidence  of  any 
declarations  made  or  conversations  had 
in  relation  to  that  subject  by  the  said 
John  Dean,  at  that  or  any  snbeequent 
time,  would  have  been  competent;  but 
what  the  witness  would  have  done  if  the 
deed  had  been  afterwards  called  for  can 
have  no  tendency  to  show  whether  the 
father  did  ordid  not  Intend  in  what  he  did 
to  make  a  delivery  of  the  deed  tor  the  ben- 
efit of  his  son. 

5.  The  causemust  beremanded  foranew 
trial,  and,  as  we  cannot  know  that  the 
evidence  upon  another  trial.  In  relation  to 
the  delivery  of  the  deed  referred  to,  v  lll  bo 
in  all  respects  the  same  as  appears  in  thin 
record,  we  do  not  deem  it  proper  to  pass 
u|ton  the  question  whether  the  sixth  find- 
ing of  the  court  is  supported  by  the  evi- 
dence. Whether  there  was  a  delirery  for 
the  benefit  of  the  plaintiff  is  a  question  of 
fact  to  be  determined  by  ascertaining,  the 
intention  of  the  father  In  what  he  did.  Id 
signing  it  and  leaving  It  with  the  witness 
O'Keefe.  Any  declaration  made  by  him 
at  the  time  of  the  alleged  delivery,  or  at 
any  subsequent  time,  as  to  hie  Intention, 
is  relevant  to  this  inquiry.  The  evidence 
in  this  record,  as  to  what  be  said  daring 
his  last  sickness  in  giving  a  reason  for  not 
making  a  will,  Is  relevant.  Judgment  and 
ordei*  reversed. 

We  concur:  Shabpbtein,  J.:  McFar- 

LAND,  J. 
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Moose  v.  Lonq  Beach  Drvblopubnt  Co. 
(No.  18.789.) 

iSupreme  Court  of  Callfomta.  Jan.  19, 1391.) 

Appbal— Tbavsobipt— Ikhkbspebs—Boabdsrs. 

1.  Where  there  is  bnt  one  notice  of  appeal, 
whirth  ia  taken  both  from  the  Judgmeat  and  the 
order  donyinfT  motion  for  a  new  trial,  and  there 
is  appended  to  the  traoscrlpt  a  stipulation  that 
it  tM>atains  a  iali  and  true  copy  of  all  i^apera 
"necessary  and  proper  to  be  used  cm  this  appeal," 
and  that  **  the  appeal  may  be  heard  thereon, "  the 
statement  of  fbcts  on  motion  for  new  trial  con- 
tained tn  soCh  traiuorlpt  nuy  ha  eoniidered 
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wtthoat  tartbet  Identlflcatioii  as  bavins  been 
need  at  the  hearing  at  ttie  motion. 

9.  FlaintUC  woo  bad  no  flxed  home,  with  bis 
family  -weat  to  an  hoteL  expecting  to  remain 
thm  a«  hme  as  hli  wUe'a  nealtb  permitted, 
and  in  consioeration  ot  the  probable  length  of 
bis  stay  he  was  furnished  hoard  and  lod«ng  at 
a  large  redaction  from  the  regular  rates.  He  did 
not  pot  any  of  his  Taloablos  in  charge  of  the 
botei-keeper.  Boon  afterward*  a  flre  occurred, 
witboat  any  negligence  on  the  part  of  the  hotel- 
keeper  or  his  employes,  in  which  plaintiff's  per- 
sonalty was  destroyed,  and  he  Rued  the  hotel- 
keeper  therefor.  Beta,  that  plaintiff  and  his 
fiunily  wore  boarders,  as  to  whose  property  de- 
fendant is  not  liable  as  an  innkeeper  and  an  iu- 
■urer,  and  hence  plaintiff  cannot  recover. 

Commissioners*  declalon.  Department 
1.  Appeal  from  enperior  court,  Lua  Aa^ 
geles  county,  W.  U.  Clauk,  Judge. 

This  was  an  an  action  SKuinst  the  Long 
Beach  Development  Company,  as  an  Inn- 
keeper, to  recover  damages  for  property 
of  H.  Bdwln  Muure  and  h<e  family  de- 
stroyed bya  fire  In  defendant'sliotel.  The 
fire  was  shown  ohave  occurred  without 
any  uesllRence  on  defendant's  part,  and 
thn  conrt  foond  that  plalntiB  and  his  fam* 
l)y  were  nut  guests  as  to  whom  defendant 
occnpled  the  relation  otlnnkeeper,  bat  that 
they  were  boarders  of  whose  eouds  de- 
fendant was  not  an  insarer.  There  was 
Judgment  for  defendant,  and  plaintiff  ap- 
peals. 

Scarborouf^b  A  W&terman  and  Chnpmaa 
A  Bendricks,  for  appellant.  Lee,  Gar- 
diner &  licott,  for  respondent. 

FouTE,  G.  The  respondent  contends 
that  the  statement  niton  motion  for  a 
new  trial,  which  appearslnthe  transcript, 
cannot  be  looked  Into,  for  the  reason  that 
it  is  not  identified  as  having  been  ased  up- 
on the  bearing  of  the  motion.  There  Is 
bnt  one  notice  of  appeal,  and  that  te  both 
as  to  the  Judgment  and  the  order  denying 
a  new  trial.  The  stipulation  at  the  end 
ol  the  transcript  to  to  this  effect:  "It  Is 
hereby  agreed  that  the  foregoing  transcript 
contains  a  lull,  true,  and  correct  copy  of 
all  papers  necessary  and  proper  to  he 
iwea  on  thla appeal;  that  the  appeal  here- 
in was  duly  perfected,  and  the  requisite  do* 
poelt  In  Hen  ot  an  undertaking  was  given 
within  the  time  prescribed  bylaw;  that 
the  forgoing  is  a  fall,  true,  and  correct 
transcript  of  the  record  on  appeal :  and 
that  ihe  appeal  herein  may  be  heard  there- 
on." It  the  word  "  appeal, '  as  used  In  the 
atipalatlun,  was  Intended  to  apply  to 
both  the  order  denying  a  new  trial  and 
the  Judgment,  then  it  covers  the  statement 
of  the  case  which  appears  in  the  transcript, 
which  is  In  due  form,  and  appears  to  have 
been  settled  by  the  Judge,  and  filed  on  Feb- 
ruary 8, 1890.  The  order  denying  a  new 
trial  was  made  on  the  17th  of  February, 
1890.  It  Is  plain  that  the  appeal  wan 
taken  from  both  order  and  liidgment,  and 
the  stipulation  evidently  refers  to  them 
both  where  the  word  "appeal"  Is  used. 
Since  the  stipulation  states  that  the  "ap- 
peal herein  may  be  henrd  "  upon  the  record 
on  appeal  in  the  tranacript.  It  is  proper 
that  the  statement  here,  under  all  the 
facta  appearing  In  the  record,  sliould  bo 
held  M  being  one  that  can  be  looked  Into 
CO  *he  aopffll  from  the  order  denying  a 
new  trial.  The  main  airgument  (or  the  re- 
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versal  of  the  Judgment  and  order,  by  fhe 
appellant,  seems  to  be  that  the  evidence 
Is  insutticlent  to  show  that  the  plaintiff 
was  a  boarder  and  not  a  guest  of  the  Inn- 
keeper who  was  sued,  and  the  former  con- 
tends that,  if  a  guest,  he  Is  entitled  to  re- 
cover, bnt  not  as  a  boarder.  The  case,  as 
stated  in  theeomplalnt.  Is  that  of  an  Indi- 
vidual who  goes  to  an  Inn.  as  a  gnest  or 
transient  traveler,  and  while  he  la  there 
the  inn  bums  down  and  he  loses  his  bag- 
gage, containing  wearing  apparel.  Jewels, 
and  other  personal  valuables,  occasioned 
by  the  n^llgence  of  the  defendant  and  his 
servants,  and  seeks  to  make  the  Innkeexwr 
responsible  for  the  loss.  The  flre  appears 
to  bare  been  purely  accidental,  and  there 
is  nothing  to  show  that  the  goods  lost 
were  not  under  the  control  of  the  owner, 
kept  In  his  roomti,  or  that  they  were  ever 
In  the  njanual  possession  of  the  Innkeep- 
er. Nor  is  it  proved  or  found  that  the 
fire  or  loss  occurred  by  any  negligence  of 
thedefendant.  Its  servants  or  agents.  But 
the  plaintiff  contends  that  an  Innkeeper 
ia  an  insurer  ot  the  goods  of  his  goests 
placed  In  the  Inn,  even  as  against  loss  by 
fire,  as  well  as  robbery  and  thelt.  and 
that,i(  they  are  lost  or  injured  while  there, 
by  any  of  the^e  agencies,  that  the  Inn- 
keeper mnst  make  good  the  loss.  It  dors 
not  seem  that  any  case  as  to  each  a  lo&s 
by  flre  has  been  adjudicated  by  the  appel- 
late court  of  thi>i  state.  But  In  Mateur 
V.  Brown.  1  Cnl.  221.  and  in  Plnkerton  v. 
Woodward,  BS  Cal.  600,  cases  where  the 
lot«8  to  the  guest  seems  to  have  been  c  :- 
casloned  by  robbery,  it  was  held  that  t'<e 
Innkeeper  was  an  Insurer  ol  the  property 
committed  to  his  care  against  everything 
but  the  act  of  Qod  or  the  public  enemy, 
or  the  neglect  or  fraud  of  the  owner  of 
the  property. 

Conceding,  therefore,  without  deciding, 
that  the  view  orged  by  the  appellant  is 
the  law  of  this  state  upon  the  matter  in 
hand,  the  real  qaeation  for  determination 
here  la  whether  the  evidence  shows  the 
plaintiff  to  have  been  a  guest  or  a  board- 
er. Bach  case,  as  to  this  point,  turns  nit- 
on Its  special  state  of  facts.  There  Is  no 
doubt  in  oar  minds,  upon  the  facts  here, 
that  the  plaintiff  and  his  family  were 
boarders  whoae  time  of  remaining  at  their 
place  of  sojourn  depended  upon  their  own 
Tolitlun.  They  went  to  the  inn  to  ascer- 
tain if  It  was  a  place  where  the  health  ot 
the  wif»  of  the  plalntllf  would  be  benefit- 
ed, with  the  determination  to  remain 
there  Indefinitely,  perhaps  for  a  very  long 
time,  if  such  should  be  the  case;  bnt  with 
a  view,  if  her  health  did  not  Improve,  to 
leave  at  any  time.  It  was  also  shown 
that  the  plaintiff,  before  going  there  with 
his  family,  had  made  an  arrangement  for 
terms  of  entertainment  atagreat  deal  less 
than  those  for  a  transient  traveler,  and 
'  y  the  mouth,  and  they  went  prepared  to 
stay,  if  they  denired,  for  a  couHlderable 
time,  and  to  enjoy  all  the  gayetiea  that 
mljeht  take  place.  They  had  no  other  place 
of  residence,  and  for  tlie  time  being  this 
Inn  was  to  be  such,  subject,  as  to  time  of 
stay,  to  their  volition,  but  at  reduced 
rates  ot  board  by  the  month.  It  was  evi- 
dently the  hope  and  the  expectation  of  the 
plaintiff  and  wife  that  her  health  would 
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be  b«ieflted  at  this  Ion,  wlilcfa  was  a  pleaa- 
ure  reeort,itB  principal  business  season  be- 
ing tfaat  o(  the  summer.  And  it  Is  fair  to 
presume  that  they  thought  it  would  ben- 
efit her.and  went  prepared  to  stay  as  per- 
manent boarderB,  ratber  tbao  transient 
travelers.  These  tacts  were  known  to  the 
defendant,  and  with  this  Idea  In  the  minds 
ol  both  the  contractiuK  parties,  together 
with  the  fact  that  the  plaintitf  had  lust 
been  boarding  at  another  inn  at  another 
place  and  had  Wt  there  some  of  his  groods. 
such  as  be  did  not  expect  to  need  at  the 
defendant's  inn,  and  had  oo  fixed  home, 
and  that  begot  reduced  terms  ol  board, 
and  did  not  place  his  valnables  in  the  care 
of  the  Inntceeper,  are  rery  persnaslve  that 
it  was  the  intention  of  all  the  parties  that 
he  should  be  a  boarder,  and  not  a  mere 
transient  traveler  or  guest,  and  fur  the 
time  being  a  resident  In  the  place  where 
he  was  intending  to  board.  Under  these 
facts  and  others  appearing  in  the  record, 
we  cannot  say  that  the  flndlngs  ol  the 
court  below  are  not  snfficl«itly  supported 

br  the  evidence.  We  therefore  advise  that 
the  judgment  and  (Odar  be  afBnned. 

We  eonenr:  Bblcher.  C;  Eatmb.  C. 

Per  Curiam.  For  the  reasons  given  In 
tlie  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 

88  Cal.  SW 

FoBBMAN  et  al.  V.  Botlb  et  al.  (No. 
18.764.) 

(Supreme  Court  cf  Callfomla.  March  10, 18B1.) 
JoimtSKOF  Actions— Injuries  ToWiTSB-RiOHTB. 

The  proprietors  of  two  different  tracts  of 
land,  who  eaob  own  a  separate  irrigating  ditch 
by  means  of  which  the  waters  of  a  creek,  in 
dlfterent  amounts,  are  conveyed  to  tbeir  land, 
oannot  unite  la  an  action  for  damages  against 
one  who,  at  a  point  above  their  lands,  has  wrong- 
fully diverted  the  waters  of  the  stream,  as  they 
have  no  common  int««st  In  the  damages,  and 
there  Is  no  legal  basis  on  which  they  can  be  ap- 
portioned between  them. 

In  banlc.  Appeal  from  superior  court, 
Butte  connty;  P.  O.  Hunulet,  Judge. 

Gray  &  Sexton,  for  appellants.  Lewis 
Freer  and  Jo.  D.  Sproul,  for  respondents. 

Qaroutie,  J.  This  is  an  actloD  for 
damages  fordiverting  the  waters  of  plain- 
iffs,  and  tor  an  injunction  to  restrain  the 
defendants  from  the  further  diversion 
thereof.   Among  other  things,  the  com- 

glaint  In  effect  alleges  that  the  West 
ranch  of  Canon  creek  and  Canon  creek 
were  natural  water-courses;  the  waters 
of  the  former  flowing  into  the  latter. 
That  tbeplaintm  Foreman  owns  a  tract  of 
land  situated  upon  tlie  west  branch  of 
CauoD  creek,  and  also  15  inches  of  the  wa- 
ters of  said  crt-ek  for  the  purpose  of  irri- 
gating her  said  tract  of  land.  That  the 
plaiu  tiff  Bogevs  owns  a  tract  of  land  sit- 
uated upon  ('anun  creek,  and  also  35 
inches  of  the  waters  of  said  creek,  for  the 
purpose  of  irrigating  his  said  tract  of 
land.  That  plaintiffs,  by  means  of  ditches 
erected  by  them,  respectively,  carried  said 
waters  from  the  aforesaid  creeks  over  and 
upon  tbeir  said  tracts  of  land.  That  the 
defendants,  at  a  point  above  the  lanite  oC 


plaintiffs,  diverted  the  said  waters  from 
their  natural  channd,  depriving  said  own- 
ers thereof;  and  by  such  diversion  plain- 
tiffs suffered  damages  in  the  sum  of  f  l.OOO. 
A  demurrer  to  the  complaint  was  filed 
upon  the  ground  that  there  was  a  mis- 
joinder of  partiea  plaintiff  anda  misjoinder 
of  caufies  of  action.  The  demurrer  was 
overruled,  issue  was  Joined,  and  upon  the 
trial  the  findings  of  the  court  were  In  con- 
sonance with  plaintiffs'  complaint,  except 
as  to  the  allegation  of  damages,  and  as  to 
that  allegation  the  court  found  that  the 
plaintiffs  had  suffered  damages  la  the  sum 
of  five  dollars.  The  case  comes  twiore  as 
upon  the  Judgment  roll. 

It  will  be  observed  that  the  plaintiff 
Foreman  owns  a  tract  of  land,  15  inches 
of  water,  and  the  ditch  which  carries  the 
water  from  West  Canon  creek  upon  her 
lend.  Her  co-plaintiff,  Rogers,  has  no  In- 
teresr  whatever  In  the  land,  the  water,  or 
thedltch.  Likewise  plaintiff  Rogers  owns 
a  tract  ol  land,  (some  distance  from  Fore- 
man's land,)  85  inches  ol  water,  and  the 
ditch  which  carries  the  nater  from  Canon 
creek  upon  his  land;  and  bis  co-plaintiff 
has  n  )  interest  in  such  land,  water,  ttr 
ditch.  These  plaintiffs  claimed  in  their 
complaint,  and  obtained  by  decree  of  the 
court,  a  Joint  Judgment  lor  damages 
against  the  defendants.  It  Is  impossible 
to  see  how  the  plaiu tiffs  have  any  joint  or 
common  Interest  In  the  damages  recov- 
ered, or  upon  what  legal  basis  such  dam- 
ages could  be  apportioned  between  them. 
Respondents*  counsel  suggest  that  the 
plaintiffs  are  tenants  In  common,  and  the 
damages  should  be  apportioned  In  pro- 
portion to  the  Inches  ol  water  each  owns. 
This  cannot  be  the  tme  role,  for  It  readily 
can  be  seen  that  for  many  reasons  the  diver- 
sion of  the  waters  by  defendants  ma.r 
have  caused  plaintiff  owning  16  Inches  of 
water  far  greater  damage  than  would 
be  entailed  upon  plaintiff  owning  85  inches 
ol  water.  Tenancy  in  common  In  ditches 
and  water-rights  Is  no  unasual  estate, 
but  the  cases  relied  upon  by  respondents 
to  establiHb  a  tenancy  in  common  between 
the  plaintiffs  in  this  action  in  the  waters 
of  a  natural  channel,  under  the  surrounc - 
ing  clrcumstauces  as  depicted  by  the  rec- 
ord in  this  ca»e,  are  not  In  point,  for  the 
facts  are  essentially  dissimilar.  It  seems 
to  us  that  the  demurrer  to  the  complaint 
should  have  been  sustained  upon  both  of 
the  grounds  Stated.  There  was  a  mis- 
joinder ol  parties  plaintiff;  the  plantlffs 
seek  a  Joint  recovery  of  damages  in  which 
they  have  no  Joint  interest,  "Two  or 
more  owners  of  mills  propelled  by  water 
are  interested  In  preventing  an  obstruc- 
tion above  that  shall  interfere  with  the 
down  flow  of  the  water,  and  may  unite  In 
its  restraint  or  abate  it  as  a  nuisance,  but 
they  cannot  hence  unite  In  an  action  for 
damges,  for  as  to  the  Injury  suffered  there 
Is  no  community  of  Interest."  Bliss,  Code 
PI.  §76.  There  is  a  misjoinder  of  causes 
of  actlun,  and  It  is  so  held  in  Barham  v. 
Hostetter,  07  Cal.  874,  7  Pac.  Rep.  680. 
This  question  Is  carefnlly  cunaidered  In 
Biaisdell  v.  Stephens,  14  Nev.  17.  and  In 
the  case  of  Miller  v.  Ditch  Co.,  (Cal.)  25 
Fac.  Rep.  650.  But,  conceding  the  Judg- 
ment for  damages  to  be  erroneons,  the 
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amount  in  merely  uomlnal,  and  tootiilllns 
Co  Iiistify  tbe  reversal  ol  the  entire  Judg- 
neDt.  Let  the  Jadgmentbe  modified  by 
fltrikinj^oat  the  damaKee,  without  coBtu 
to  appellant,  and  In  all  other  reepeeta  let 
the  Judgment  be  affirmed. 

We  concur:  Beatty,  C.  J. ;  Db  ETavbn, 
J.;  McFakland,  J;  Harrison,  J.;  Pater- 
SON,  J.;  Sbarfstbix,  J, 


88  Cal.  114 

People  v.  Whbatlet.   (No.  20,7(W.) 
(Supreme  Court  of  CoM/omto.   Feb.  36, 1891.  ) 
BcBOLABT — Prior  Costiction — Trial — Fleadiito 

— JdRT— JODOMEST. 

1.  An  Information  charging  burglary  and 
prior  conviction  was  assigned  by  the  presiding 
Judge  of  the  superior  court  of  the  city  and  count; 
of  aaxL  FrandBOO  to  department  0  for  trial,  where 
dMeadantmB  airalgned,  and  pleaded  not  guilty. 
The  reoord,  without  showing  objection  by  de< 
fendant,  simply  shows  that  the  cause  was  trsns- 
ferred  to  department  12,  where,  on  arraignment, 
a  plea  of  guilty  of  the  prior  conviction  was  en- 
tered. Anerwards  a  trial  was  had  In  depart' 
ment  IS,  resulting  In  a  verdict  of  guilty  of  burg- 
lary. Heidi  that  It  will  be  preeumea  that  the 
cause  was  properly  tnuufocrea  by  the  presiding 
Judge. 

2.  In  such  case  defendant  will  be  coosldered 
as  having  pleaded  not  guilty  in  department  6  to 
both  the  Duz^lary  and  prior  convictions,  and,  on 
transfer  to  department  13,  of  having  withdrawn 
his  fcmner  plea  as  to  tlie  former  oouvlctlons,  and 
pleaded  guilty  thereto. 

S.  Where  the  oral  charge  of  the  court  appears 
in  full  io  the  transcript  of  the  record,  it  will  be 
wesomed  that  it  was  taken  down  by  the  short- 
bai^  reporter. 

4.  On  trial  for  burglary,  the  fact  that  a  Juror 
left  Vho  otbers  and  went  to  the  water-closet  for  a 
few  minutes  in  company  with  the  bailiff  is  no 
ground  for  a  new  trial  if  it  amiears  that  he  con- 
vened with  no  one,  and  beam  nothing  about  the 
case,  and  that  there  was  no  discussion  about  the 
case  in  his  absence. 

5.  A  Judgment  of  conviction  of  burglary  and 
prior  coDvicUon,  which  recites  that  defendant, 
when  called  for  sentence,  was  informed  by  tbe 
court  of  the  information  charging  him  with  the 
crime  of  burglary  and  prior  connotion  of  burg- 
lary, of  his  arraignment  and  pleas  of  not  guilty 
as  charged  in  the  information,  and  guilty  of  the 
prior  conviction,  of  the  trial,  and  verdict  of 
guilty  of  burglary,  and  that  he  was  then  asked  if 
be  tuad  any  legal  cause  to  show  why  Judgment 
should  not  be  pronounced,  is  sui&eient  under  Fen. 
Code  Cal.  {  1900,  requiring  that  defendant,  before 
judgmoit,  rnnst  be  informed  ot  the  natnre  of  the 
duurge,  and  of  his  plea,  and  the  vndlct,  and  must 
be  asked  whether  he  has  any  legal  cause  to  show 
wtiy  Judgment  should  not  be  pronounced  against 
him;  and  section  1207,  requiring  the  clerk  to  en- 
ter Uie  Judgment  on  the  minutes,  stating  hciety 
the  offense  for  which  the  conviction  was  had, 
and  the  fact  of  {n'lor  conviction,  etc. 

6.  On  appeal  in  a  criminal  case  it  will  be 
presumed  that  before  toooeeding  with  tbe  trial 
the  clerk  read  the  iniormaUon,  unless  the  oun- 
trery  appears  from  the  record. 

Comnitafdonm'  decision.  Department 
2.  Appeal  from  miperinr  court,  city  and 
connty  of  San  Francisco. 

Section  1200  provldea:  "When  the  de- 
fendant appears  torjudgraent  he  must  be 
Informed  by  the  court,  or  by  the  clerk  un- 
der its  direction,  ol  the  nature  of  the 
charge  against  him,  and  ot  his  plea,  and 
the  verdict,  ff  any  thereon,  and  must  be 
asked  whether  he  has  any  legal  cause  to 
show  why  Jndgtuent  should  not  be  pro- 


nounced  against  him.*  Section  1207  pro 
vldes:  "When  Judguientuponaconvlctloit 
la  rendered  the  clerk  must  enter  the  same 
In  the  minutes,  stating  briefly  the  offense 
fur  which  tbe  convlctiou  was  had.  and 
the  fact  of  a  prior  conviction,  (if  one.) 
and  must  within  Ave  days  annex  together 
and  file  the  following  papers,  which  will 
constitute  a  i-ecord  o(  the  acUon:  (1> 
The  Indictment  or  Information,  and  a 
copy  of  the  mtnutea  of  the  plea  or  demur- 
rer; (2)  a  copy  of  tbe  minutes  of  the  trial; 
(8)  the  chains  given  or  refused,  and  tbe 
Indorsements  thereon;  and  (4)  a  copy  of 
the  Judgment." 

Carroll  Cook,  (or  appellant.  TAa  Attor- 
Dtjr  Oeneral,  for  the  People. 

BEijmKH,  G.  Thedefendantwascharged 
with  the  crime  of  bn^lary,  and  with  hav- 
ing suffered  prior  convictions  of  burglary 
and  petit  larceny.  The  information  was 
filed  in  the  superior  court  o(  tbe  city  and 
county  of  San  Francisco  on  September  19, 
1880,  and  on  tbe  same  day  the  presiding 
Judge  ot  the  court  assigned  the  case  for 
trial  to  Hon.  W.  T.  Wallacb,  Judge  of 
department  No.  6.  Tbe  defendant  was 
arraigned  In  department  No.  6,  on  Sep- 
tember 2jth,  and  "pleaded  not  guilty  of 
the  crime  charged  In  the  Information." 
The  record  then  shows  the  following 
"[Title  of  (tourt  and  caase.]  Oct.  8. 1880. 
Caose  transferred  to  department  No.  12.** 
"  [Title  of  conrt  and  cause.]  Department 
No.  12,  October  9, 1889.  Present,  Hon.  V. 
J.  MORPHT,  Judge.  The  defendant,  having 
heretofore  been  arraigned  and  pleaded  not 
guilty,  came  Into  court,  and  having  been 
called  upon  and  arraigned  upon  the  prior 
convictions  herein,  now  pleads  guilty 
thereto."  Subsequently,  as  the  record 
states,  tbe  cause  came  on  regulariy  for 
trial  In  department  No.  12,  tbe  deftrndant 
and  hla  counsel  being  present  In  court,  and 
at  the  conclusion  of  thetrial  a  verdict  wan 
returned  by  thejnry,  finding  the  defendant 
guilty  of  burglary  in  tbe  second  degree. 
Judgment  was  then  entered  that  he  be 
punished  by  Imprisonment  In  the  state- 
prison  fur  the  term  o(  eight  years.  From 
this  Judgment  and  the  order  denying  him 
a  new  trial  he  appeals. 

1.  Tbe  first  point  made  for  a  reversal  of 
the  Judgment  is  that  the  case  was  not 
properly  tried  In  department  No.  12.  It 
is  claimed  thatilnasrouch  as  the  minutes  of 
the  court  show  that  tbe  cause  was  as- 
signed to  Judge  Wallaob  lor  trial.  Judge 
Mdrphy  hid  no  authority  to  try  It,  in  the 
absence  of  a  showing  in  tbe  record  of  a  re- 
assignment by  the  presiding  Judge,  and  of 
conHent  on  the  part  of  Judges  Waixack 
and  MnaPHY  that  It  be  reassigned.  But 
the  mlnntes  of  the  court  do  state  that  the 
cause  was  transferred  to  department  No. 
12;  and  tbey  do  not  state  that  any  objec- 
tton  was  made  by  the  defendant  to  the 
transfer  or  the  place  of  trial.  Under  these 
circumstances  It  must  be  presumed,  noth- 
ing appearing  to  the  contrary,  that  the 
transfer  was  properly  made  by  the  preald- 
injc  Judge. 

2.  It  Is  contended  that  when  the  defmd- 
ant  was  arraigned  In  department  No.  6» 
and  pleaded  "not  guilty, "  his  plea  pnt  in 
Issue  the  prior  cuavlctionB,  and  that,  hav- 
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Ing  once  pleaded,  no  otiier  plea  could  be 
made  or  bave  place  Id  the  record,  until 
the  Qret  was  withdrawn  or  set  aaide. 
And  it  la  eald  that  the  flrat  plea  waa  not 
withdrawn,  and  hence,  as  there  was  no 
vordiet  aa  to  the  prior  cunvtctiona,  tbe 
punishment  InipoHed  was  greater  than 
the  law  authorized.  There  can  be  no 
doubt  at  this  time  that  one  may  be 
charged  In  an  indictment  or  infomiatlon 
witb  Bume  particular  ntfeuae,  and  with 
having  suffered  previous  convictions  of 
other  offenses,  and  may  be  arraigned 
thereon  under  section  1)88  of  the  Penal 
Code.  He  may  plead  simply  not  guilty, 
and  thus  pat  In  Issue  every  material  alle* 
gatlon  of  tbe  Indictment  or  lulormatlon, 
(Pen.  Code,  §  1019,1  or  he  may  plead  not 
guilty  of  the  principal  offense  charged, 
and  confess  the  previous  convictions, 
(People  V.  Lewie,  64  Cai.  401, 1  Pac.  Eep. 
490;  People  v.  Brooks.  66  Cal.  295,  4  Pac. 
Kep.  7;  Ex  parte  Young  Ab  Go w,  73  Cal. 
488. 15  Pac.  Rep.  76.)  If  bo  conleaseB  the 
prerlous  convictions,  then  tbe  clerk,  in 
reading  the  Indictment  or  information  to 
tbe  Jury,  must  omit  therefrom  all  that  re- 
lates to  such  previous  convictions,  and  no 
testimony  in  regard  to  them  can  be  of- 
fered, or  reference  to  them  be  made,  during 
tbe  trial.  Pen.  Code.  §  1093,  snbd.  1 ;  Peo- 
ple t.  Meyer.  73  Cal.  548, 15  Pac.  Rep.  96; 
People  T.  Banaome,  84  Cal.  449,  24  Pac. 
Rep.  148.  And  there  can  also  be  no  ques- 
tion that,  when  one  Is  charged  with  a 
prior  conviction,  and  has  pleaded  simply 
not  guilty,  be  may  be  permitted  after- 
wards, in  the  discretion  of  the  court,  to 
withdraw  his  plea  as  to  that  cborge.  and 
enter  a  plea  ol  guilty  thereof.  In  People 
T.  Lewis,  Bopra,  tbe  defendant  was  indict- 
ed for  grand  larceny,  and  charged  with  a 
previous  conviction  of  a  lilfe  offense.  He 
was  arralgnerl,  and  pleaded  not  guilty  of 
the  offense  charged.  On  the  trlul  he  of- 
fered to  plead  guilty  to  the  cliarge  of  pre- 
vious conviction,  and  the  court  denied  the 
offer.  Speaking  of  this  ruling,  this  court, 
by  Mr.  Justice  Tiiob.nton.  said:  "Having 
then  regularly  pleaded,  the  court  waa  not 
bound  afterwards  on  the  trial  to  accept 
the  plea  of  guilty  of  the  previous  convic- 
tion. It  may  be  in  its  discretion  to  do  so 
or  not;  not  a  discretion,  however,  to  be 
arbitrarily  exercised,  but  one  in  accord- 
ance with  law  aud  its  analogies.  It  the 
court  abuses  its  discretion  In  so  ruling,  a 
reversal  would  tuUow ;  but  we  cannot  see 
that  It  went  beyond  what  the  law  permit- 
ted." Here  the  record  shows  that  the  de- 
fendant, after  pleading  not  guilty,  came 
again  into  court,  and  pleaded  guilty  of 
the  prior  convictions.  He  hud  a  right  to 
do  this,  with  the  court's  consent;  and  his 
action,  BO  far  as  we  can  Bee,  was  volun- 
tury,  the  object,  doubtless,  being  to  keep 
from  the  jury  on  tbe  trial  all  knowledge  of 
the  prior  convictions,  and  thus  secure  a 
better  chance  for  an  acquittal  of  the  main 
charge.  The  case  of  People  v.  King,  64 
Cal.  33^,  cited  by  appellant,  cannot  aid 
hliu.  That  case  was  decided  upon  the 
theory  that,  since  tbe  repeal  of  sections 
969  and  1025  of  the  Penal  Code,  when  a 
person  la  chai^red  with  a  criminal  offense 
and  a  prevlousconTlction.liiBadmlBBlouot 
tbe  proviouB  conviction  is  not  anfflclent, 


bnt  be  muat  plead  to  both  charges,  and 
both  must  be  proved  on  the  trial  and 
passed  upon  by  the  Jury.  That  theory 
has  not  since  been  accepted  by  the  court, 
and,  in  effect,  the  case  baa  been  overruled. 
See  cases  above  cited. 

3.  It  is  said  that  the  record  abowa 
nfflrniatively  that  the  court  charged  the 
jury  orally,  and  falls  to  abow  that  the 
charge  was  taken  down  by  the  phono- 
graphic reporter.  This  Ib  assigned  as  er- 
ror, and  urged  as  cause  for  a  reversal  of 
the  Judgment.  But  the  presumption  Is 
that  the  reporter  performed  bis  duty,  and 
took  down  the  chai^ Id  shorthand;  and 
that  be  muBt  hare  done  so  very  clearly 
appears  from  the  fact  that  the  full  char^ 
is  brought  here  In  the  transcript,  covering 
10  printed  pages. 

4.  It  Is  claimed  that  defendant's  motion 
for  a  new  trial  should  have  been  granted* 
because  the  Jury,  after  retiring  to  deliber> 
ate  upon  their  verdict,  separated  without 
leave  of  the  conrt.  It  apiwaro  from  the 
affidavltfl  read  on  the  hearing  of  the  mo> 
tion  for  a  new  trial  that  when  the  Jury  leffc 
the  jury-box  and  started  for  the  Jury-room, 
eleven  of  them  went  in^o  the  room,  and 
one  went  Into  a  water-«1o80t  adjacent  to 
thecourt-room,  accompanied  by  the  bailiff. 
He  was  gone  about  five  minutes,  and, 
while  absent  from  the  other  Jurors,  held 
no  conversation  with  any  person,  and 
nothing  waH  said  about  the  ease  In  hlB 
hearing.  During  hlsabsence  nodlscusslon 
upon  tbe  case  was  had  among  the  other 
jurors,  and  no  ballot  was  taken.  On  bis 
return  he  participated  in  all  the  delibera- 
tiouB  of  the  Jury  and  in  flndlng  tbe  verdict. 
Upon  this  showing  we  see  no  error  In  the 
refusal  of  the  conrt  to  grant  the  defend- 
ant's motion.  People  v.  Symonds,  22  Cal. 
349.  But  it  Is  urged  that  the  court  could 
not  consider  the  counter-affldavlts  read 
and  filed  on  behalf  of  the  people,  because 
the  deputy-clerk,  before  whom  they  were 
worn  to.  did  not  sign  bis  principal's  name 
to  the  Jurat.  It  was  not  necessary  for 
him  to  do  this.  Toucbard  v.  Grow.SOCal. 
150;  Mailer  v.  Boggs,  25  Cal.  175. 

5.  It  Is  contended  that  the  court  hud 
no  right  to  pronounce  Judgment  of  impris- 
onment for  eight  years,  because  "there  la 
nut  a  word  said  In  tbe  Judgment  about 
any  prior  convictions,  nor  does  the  ver- 
dict say  aught  concerning  the  same.** 
But  the  Judgment  recites  that,  when  the 
defendant  was  called  up  to  be  sentenced, 
he  was  duly  Informed  by  the  court  of  the 
information,  charging  him"  witb  the  crime 
of  burglary  and  prior  conviction  of  burg- 
lary in  the  flrstdegree;  of  ills  arraignment 
and  plea  of  not  guilty  as  charged  in  said 
Infortnatlon,  and  guilty  of  said  prior  con- 
viction ;  of  biB  trial,  and  the  verdict  ol  the 
jury,  on  the  17th  day  of  October,  1889, 
'guilty'  of  burglary  in  the  second  degree. 
'The  defendant  was  then  asked  if  he  bad 
nny  legal  cause  to  show  why  Judgment 
should  not  be  pronounced  against  bim." 
This  was  sufficient  to  meet  tbe  require- 
ments of  sections  l:;00  and  1207  of  the  Penal 
Code;  and  Imprisonment  for  the  term  of 
eight  years  waa  authoriied.  Pen.  Code, 
§§  461. 666.  It  la  also  objected  that  the 
Judgment  is  InaafQcient  In  form,  beeaam  It 
orders  and  adjadges  that      defendant  b» 
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panlshed  by  ImpriaoDment  In  tbe  Btate- 
priBOD.etc.  In  oar  opinion  tbejaOffment 
wat)  sufncient  In  thia  regard,  and  the  ob- 
jection iB  without  merit. 

6.  Tbe  point  is  made  that  it  waB  nrror 
to  proceed  with  the  trial  without  tbe  read- 
ing of  tbe  information  by  tbe  clerk.  But 
there  la  nothing;  in  the  record  to  show  that 
the  Information  was  not  read  by  tbe  clerk 
to  tbe  ]nry,  and  we  muat  therefore  pre- 
sume that  it  was. 

7.  It  is  eammtly  contended  that  a  new 
trial  should  have  been  granted  the  defend- 
ant on  the  ground  that  tbe  verdict  wae 
contrary  to  law  and  to  the  evidence.  It 
must  be  admitted  that  tbe  evidence,  au 
bronfEht  up  in  the  record,  does  not  aeem 
to  08  to  be  very  etronjE  and  coDvlDcinff; 
and  yet  tbejnry.nnderproperinstructioue, 
wbicb  were  very  full  aod  clear  upon  every 
point  Involved,  found  tliedefendantsuilty. 
And  the  learned  Judfce  of  the  court,  who 
saw  the  wltnesaes,  and  heard  them  testi- 
fy, denied  defendant'a  motion.  Under  the 
drcomstaiices,  we  do  not  feel  at  liberty  to 
say  that  the  evidence  was  bo  Insufficient 
■B  to  Justify  n  reversal  on  tbla  ground. 

8.  In  one  part  of  its  cbar^e  the  court 
told  the  jury  that  under  tbe  allegations 
of  the  information,  and  under  the  proofs 
In  the  case,  they  most  he  satisfied  of  two 
things  In  order  to  warrant  them  In  con- 
Tictlng  tbe  defendant,  viz.,  entry  Into  tbe 
bailding.  and  Inteot  to  commit  larceny,  it 
Is  claimed  that  another  fact,  vis.,  the  own- 
ership of  the  building  us  alleged,  was 
equally  necessary,  and  that  the  instruc- 
tion as  given  was  therefore  misleading. 
Bat  the  court  afterwards  fully  Instructed 
the  Jury  on  this  point,  telling  them  that, 
of  coarse,  they  must  find  tbe  ownership  of 
tbe  bnlldlng  to  be  as  set  forth  in  the  In- 
tormatlou.  This  was  certainly  sufficient, 
and  it  talies  away  appellant's  last  ground 
of  complaint.  It  results  that  the  Judg- 
ment and  order  appealed  from  should  be 
affirmed,  and  we  so  advise. 

We  concur:  Footb,  C.  ;  Vancukp*  C. 

Per  Curiam.  For  the  reasons  glvoi  in 
the  for^coing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 

B8  CaL  140   

Peoplb  v.  McGbeoqor.   (No.  20,776.) 

{aupnme  Court  of  CcUifornia.  7eb.  SB,  1891.) 

BmeuLBT— FoBMSB  Co:(viotions— Isitructiosb 
— Vbhts. 

1.  On  the  arrafgntDent  of  one  iDformed  against 
for  hurglwry  It  is  not  error  for  the  cotirt  to  ask 
him  whether  be  had  suffered  the  prior  convio- 
ttoos  charged  against  him  in  the  iDtormatiotL 

a.  Where  defeodant  has  confessed  the  for- 
mer convictions  the  presuinptJon  is  that  the  clerk, 
on  reading  the  information  to  the  ]ury,  omitied 
that  part  relating  to  the  prior  convictions,  as  he 
is  required  to  do  by  Fen.  Code  OaL  i  109S;  and 
this  presompUon  is  not  overeome  by  a  statement 
in  the  record  that  the  informatian  charging  de- 
fendant with  the  "crime"  (not  crimes)  was  read, 
and  "plea"  (not  pleas)  of  not  guilty  stated  to  the 
Jury. 

S.  The  presumption  is  that  the  oral  charge 
of  the  court  was  taken  down  by  the  short-band 
repwter,  as  reqnired  by  Pen.  Code,  %  1098,  unless 
tlw  rec<n^  affirmatively  shows  the  contrary. 

4.  Where  the  andimmted  eridence  shows  that 
defendant  committed  the  borglsty  in  the  nlght- 

T.26i'.no.l— 7 


time,  a  remark  by  the  Jndge  In  charging  the  Jury 
that  the  testimony  showed  the  crime  to  have  been 
committed  at  8  (n:  1  o'clock  in  tbe  morning  could 
not  liave  prejudiced  defeoduit;  and  hence  the 
supreme  court  will  not  determine  whether  this 
language  was  tbe  mere  exercise  of  tbe  constitu- 
tional power  of  the]adge  to''statetbetestimoiiy, " 
or  a  violation  of  tbe  mandate  that  "Judges  shall 
not  charge  juries  with  respect  to  matteraof  fact. " 
ConsL  Cat  art  6,  §  19. 

5.  On  a  trial  for  burglary,  alleged  In  the  In- 
formation to  have  been  oommitted  in  tbe  city  and 
county  of  Ban  Francisco,  evidence  that  tbe  crime 
was  committed  in  a  house  on  "Grant  avenue, " 
which  is  in  fact  one  of  the  principal  streets  of 
said  city,  is  sufficient  proof  of  tbe  venae,  with* 
out  direct  testimony  tJist  tbe  avenue  is  in  tlis 
city  of  San  Francisco. 

Department  3.  Appeal  from  superior 
conrt.  city  and  county  of  San  Francisco; 
J.  McM.  i^BAFTBR,  Judge. 

Carroll  Cook  and  J,  E.  Fovlda,  for  appel- 
lant. W.  B.  Harr,  Atty.  Gen.,  for  the 
People. 

McFarland,  J.  Tbedetendantwas  con- 
victed of  an  attempt  to  commit  bnrglary 
in  the  first  degree,  and  appeals  from  the 
Judgment  and  an  order  denying  a  new 
trial.  Several  points  are  relied  on  for  a 
reversal  of  tbe  Judgment. 

1.  It  was  not  error  for  the  court  to  ask 
the  defendant,  upon  his  arraignment, 
whether  he  had  suffered  the  prior  eonvic- 
tlona  charged  against  him  in  tbe  informa- 
tion. People  V.  Wbeatley,  ante,  96,  (No. 
20,708.)  Hied  February  2S,  und  caaee 
tbere  cited. 

2.  It  does  not  appear  that  tbeclerk  read 
to  the  jury  that  part  of  tbe  indictment 
which  charged  defendant  with  prior  con- 
victions. As  the  defendant  bad  confessed 
the  former  convictions,  the  pmsumptlon 
Is  that  tbe  elerk  performed  bis  duty  as 
prescribed  In  section  1098  of  tbe  Penal  Code, 
and  omitted  that  part  of  tbe  indictment 
which  related  thereto;  and  this  presump- 
tion is  not  overcome  by  anything  in  the 
record,  which  merely  states  that  "tbe  In- 
formation charging  thedefendant  with  the 
above  crime  [not  crimes]  was  read,  and 
plea[not  pleas]  of  not  guilty  stated  to  the 
Jury."  No  objeetlon  was  made  at  the 
time:  and  it  Is  quite  clear  that  titers  Is  no 
affirmative  showing  of  error  on  this  point. 

8.  The  sentence— 10  years— does  not  ex- 
ceed the  maximnm  term  of  imprisonment, 
for  the  record  shows  that  the  d^endunt 
bad  suffered  former  convictions. 

4.  AsBumlng  that  the  record  must  abow 
a  recital  of  the  raattera  r^erred  to  In  sec- 
tion 1200  of  the  Penal  Code,  and  that  tbe 
section  la  not  merely  dlnwtory,  still  It  ap- 
pears from  the  record  In  tbla  iiBse  that  tbe 
directions  of  said  aectton  were  qnite  fully 
complied  with. 

6.  ft  doea  not  appear  that  the  oral 
charge  of  the  court  waa  not  taken  down 
by  the  reporter;  and  where  tbe  contrary 
does  not  appear  It  will  be  presumed  tbat 
the  lawi  was  obeyed. 

6.  The  Jury  having  flrat  returned  a  ver- 
dict of  "guilty  as  charged,"  the  court  In- 
formed them  that  it  would  be  necessary 
to  find  the  degree  of  tlie  crime,  and  that, 
If  the  attempt  waa  made  In  tbe  nlgbt- 


ipes.  Code,  %  1008,  reanires  onH  InBtruotions  hi 
he  taken  down  by  the  phonognvhlo  reporter. 
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time,  It  w^ould  be  an  attempt  to  commit 
barglury  Id  tlie  first  degree;  and.  In  tbat 
conaectlun  the  court  told  the  ]ary  that 
"the  testimony  waa  It  was  3  or4  o'clock 
Id  tbemorniDK."  It  fa  contended  that  this 
langaage  last  quoted  wan  erroneous.  It 
is  not  necessary  to  determine  whether  the 
ase  of  this  language  wag  the  mere  exercise 
ot  the  constitutional  power  of  a  Judge  to 
"state the testimoDy."  or  a  violation  of 
tlie  mandate  that  "Judgeashall  not  charge 
Juries  with  retipect  to  matters  of  fact," 
(Const,  art.  6,  §  19,)  lor  the  only  evidence 
upon  which  defendant  could  have  been 
convicted  at  all  showed  wlthoat  conflict 
that  the  attempt  was  made  In  the  night- 
time. Defendant,  therefore,  coul  not  have 
been  prejudiced  by  theremarkoT  tlie  court. 

7.  The  gravest  point  made  by  appellant 
Is  the  one  based  upon  the  alleged  failure 
to  prove  the  venue.  Of  course,  there 
must  be  sufficient  proof  of  the  venue  in 
every  criminal  case,  and  experienced  pros- 
ecuting attorneys  are  generally  careful  to 
make  snch  proof  at  an  early  stage  of  the 
trial.  In  the  case  at  bar  the  prosecution 
seem  to  have  entirely  overlooked  tbe  ne- 
ceesity  ol  aeking  any  questions  on  that 
subject.  But  notwithstanding  thatover- 
slghc  there  was,  we  think,  sufficient  evi- 
dence to  warrant  the  jory  In  finding  that 
the  crime  chained  was  committed  in 
the  city  and  county  of  San  Francisco, 
there  being  no  evidence  tending  to  show 
the  contrary.  The  information  was  enti- 
tled In  the  superior  court  of  said  city  and 
county,  and  charged  that  the  crime  was 
committed  "at  the  said  city  and  county 
of  San  Francisco,  Htate  ot  California,"  at 
a  certain  house  on ''Grant  avenue."  The 
Jurors  were  citisens  and  residents  ot  San 
Francisco,  and  the  court-huuse  In  which 
they  sat  while  defendant  was  being  tried 
was  near  the  center  o(  the  city.  The  prin- 
cipal witness  for  the  prosecution  testified 
thtit  on  the  night  t>f  tbe  alleged  crime  be 
was  a  police  officer  "on  regular  force;" 
that  on  said  night  he  wasondutyon 
Grant  avenue,  from  Market  toBush."  and 
that  territory  was  his  "regular  beat;" 
and  that  when  he  Arst  sawdefeudantthat 
night  he  was  In  an  alley  called  "i^tockton 
Place."  "oH 'Srant  avenue,  between  Post 
and  Sutter."  And  it  was  shown  that  the 
crime,  if  committed  at  all,  was  commit* 
ted  on  said  Grant  avenne,  at  a  certain 
house  adjacent  to  said  Stockton  place. 
Thus  a  half  dozen  of  the  principal  and 
best  known  streets  of  the  city  of  San 
Francisco  were  named,  between  or  upon 
which  the  crime  was  coraraltted;  and  al- 
though, from  a  failure  to  ask  them,  the 
witnesses  did  not  testify  directly  that 
these  streets  were  In  the  prominent  city 
of  San  Francisco  in  which  the  court  was 
sitting,  still  we  think  that  tlie  evidence, 
taken  In  connection  with  the  surrounding 
circumstances,  was  sufficient  tojustify  the 
Jury  In  finding  as  jurors  what  they  well 
know  as  men,  that  the  streets  named  by 
the  witnesses  meant  the  well-known  streets 
so  named  In  San  Francisco.  In  Brady  v. 
Page,  69  Cal.  62.  and  Whiting  v.  Quncken- 
bush,  54  Cal.  306,  this  court  seems  to  have 
held  that  judicial  notice  would  be  taken 
of  the  streets  ol  San  Francisco,  although 
there  may  be  some  points  ol  distinctloD 


between  those  cases  and  the  one  at  bar. 
In  People  v.  Manning.  48  Cal.  335,  the  court 
says:  "Another  point  made  is  that  the 
venue  was  not  proved.  No  witness  testl- 
fled  in  so  many  words  that  the  killing  oc- 
curred In  the  city  and  county  of  San  Fran- 
cisco; but  the  whole  testimony,  taken  to- 
gether,Ieft  uuroom  forareasonable  doubt 
on  this  point.  We  think  tbe  venue  suffi- 
ciently proved. "  In  that  case  the  killing 
was  shown  to  have  been  done  ou  Clay 
street,  without  any  direct  evidence  that 
Clay  street  was  in  San  Francisco;  but  It 
may  be  claimed  that  Clay  street  could 
have  been  located  by  reference  to  other 
named  streets  which  were  shown  to  be  In 
the  city.  Instate  v.  Burns,  48  Mo.  43S, 
the  witness  spoke  of  the  murder  as  taking 
place  on  Mullanphy  street,  but  it  was  not 
expressly  stated  anywhere  that  Mullan- 
phy street  was  in  the  county  or  city  ot  St. 
Louis;  and  the  supreme  court  of  Missouri 
say:  **If  there  was  evidence  to  reason- 
ably satisfy  the  Jury  that  tlie  crime  was 
committed  in  the  city,  that  was  sufficient. 
*  *  •  The  question  of  venue  or  Jurisdic- 
tion Is  always  a  question  of  fact,  and  may 
be  proved  like  any  other  tact.  It  the  evi- 
dence raises  a  violent  presumption  that 
the  otfenee  for  wblch  the  perstm  Is  Indicted 
was  committed  In  the  county  where  he 
was  triPd,  It  Is  sufficient.  1  Whart.  Grim. 
Law,  $601."  In  State  v.  Ruth.  14  Mo. 
App.  226,  it  was  testified  that  tbs  stolen 
property  was  taken  from  a  boarding- 
house,  No.  1203  Washlngt'on  avenue,  and 
that  defendant  was  seen  with  It  in  a  shop 
on  Christy  avenue,  and  the  court  say: 
"It  is  true  that  no  witness  says,  in  so 
many  words,  that  the  uffense  was  com- 
mitted in  the  city  of  St.  I^nin.  But  this 
Is  not  necessary.  It  Is  enough  if  the  testi- 
mony was  such  as  to  satisfy  the  trier  of 
the  tact  that  the  place  of  the  offense  was 
that  laid  in  the  Information."  And, 
speaking  of  certain  cases  referred  to,  the 
court  continues  as  follows:  *'In  nether 
case  could  there  be  any  doubt  Inthe  minds 
ot  the  triers  of  the  fact,  or  of  the  Judges  of 
the  appellate  court,  that  tbe  streets 
spoken  of  by  the  witnesses  were  St.  Louis 
streets.  We  will  not  take  judicial  ntitlce 
of  all  the  streets  uf  the  city  In  which  this 
court  holds  its  sessions.  But  we  need 
have  no  difllculty  In  Judicially  r3cognlzing 
the  fact  that  Washington  avenue,  Morgan 
street,  and  Christy  avenue,  are  old.  estab- 
lished, and  well-known  streets  of  St. 
Louis, — the  city  In  which  weslt  as  a  court, 
— and  that  this  knowledge  prevails  gener- 
ally throughout  the  city,  and  must  have 
been  possessed  by  the  trier  ot  fact  in  the 
presentcase."  Bland T.People,SScam.Sft4, 
Beavers  v.  State,  68  Ind.  630,  and  Cum.  t. 
Costley,  118  Mass.  3,  are  all  to  the  pnfnt 
that  inferential  evidence  is  sufficient  to  es- 
tablish  venue.  The  foregoing  cases  are 
authorities  which  fortify  the  conclusion 
on  this  point  which  we  have  abovestated. 
The  question  here  is  not  a  strict  question 
ot  judicial  knowledge.  Tbe  question  Is 
whether,  under  all  the  clrcumstanceB  of 
the  case,  there  was  sufficient  evidence  to 
warrant  the  Jury  In  concluding  that  the 
crime  was  committed  in  San  Francisco, 
and.  as  before  said,  we  think  that  It  was 
sufficient. 
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8.  We  do  not  tblok  that  tbe  evidence 
was  InBuffident  to  Bustaio  tbe  verdict 
upon  the  merits;  nor  du  we  think  thnt 
tbe  court  abnsed  Its  discretion  in  refusing 
to  Krant  a  new  trial  on  tbe  ground  of 
newly-discovered  evidence.  Tbe  Judgment 
and  order  appealed  from  are  affirmed. 

Weconcur :  De Haven,  J. ;  Shabfbtbin,  J. 


a  Cal.  su 

PREBLB  et  al.  T.  Abr&hamb.  (No.  13,710.) 
{Su-prema  Court  qf  Cai^famia.  March  6, 1S9L) 
VxHixm  uro  Vshdbb— Coktucts— fipsomo  Fes' 

VOBHAiraE— EVIDEXCS. 

1.  A  uODtroct,  signed  by  both  parties,  reoit- 
fng  that  the  veador  ligrees  to  sell  luid,  la  also 
an  agreement  by  the  vendee  to  purchase. 

£  PlalntlfEs  sued  for  speclno  performance  of 
a  written  oontract  to  parchase  "40  acres  of  the 
SO-acre  tract  at  Biggs, "  and  offered  evidence  that 
defendant  asreed  to  porohose  the  east  half  of  the 
tract  if  plaintifTs  would  agree  to  sell  the  west 
half  to  one  B.,  and  that  the  west  half  bad  been 
sold  to  B.  nnaer  a  contract  made  at  the  same 
time  as  defendant's.  Held,  that  the  evidence  was 
admissible,  and  sboiv^  an  agreement  by  de- 
fendant to  purchase  the  east  half  of  the  tract. 

8.  In  such  case  defendant  cannot  object  to  a 
decree  of  speolfto  performance  on  the  ground  that 
the  land  is  incumbered,  where  the  decree  only 
authorizes  a  lodgment  against  him  on  depoait  by 
plaintifEs  vrlui  the  olerk  ot  a  deed  free  of  inonm- 
brance. 

Appeal  fn>m  Bupoflor  court,  Butte  coun- 
ty; P.  O.  HCNDLET.  Judge. 

R.  H.  Lindsay  and  Gray  &  Sextoo,  for 
appellant.  John  Gale,  for  respoodentB. 

Sha.bpbte,in,  J.  The  plalutiOs  In  their 
complaint  allege  that  on  the  13th  day  of 
January,  1888,  they  and  tbe  defendnnt  en- 
tered into  an  agreement  of  which  the  fol- 
lowing Ib  a  copy:  "BiggB,  January  13, 
1S8S.  TbiB  agreement,  made  and  entered 
into  by  C.  S.  Preble  and  C.  S.  Young,  of 
Iteno,  Nevada,  and  A.  Abrahams  of  tbe 
same  place.  Said  Preble  &  Young  agree 
to  sell  to  A.  Abrahams  of  Reno,  fur  one 
tanndreil  and  twenty-five  dollars  per  acre, 
lor  forty  acres  of  tbe  elgby-acre  tract  at 
Biggs,  and  upon  tbe  payment  ot  the  Bald 
sum  said  partleti  of  tbe  first  part  ahall 
make,  execute,  and  acknowledge,  and  de- 
liver unto  the  eald  party  of  the  second 
part  a  good  and  aufficlent  deed,  vent- 
ing the  title  of  said  property  In  party 
ot  second  part.  Pbeblk  &  Youno.  A. 
Abbauahb.  Witness:  M.  Biqob.  Jr." 
PlaluciffB  farther  all^e  that,  when  said 
agreement  was  written,  It  was  under- 
stood between  all  tbe  parties  thereto  that 
the  same  should  contain  a  clause  obliging 
said  defendant  to  buy  said  land  nt  said 
price  ot  $125  per  acre,  and  the  omlBslon  of 
said  clause  tber^rom  was  wholly  acci- 
dental and  unintentional;  that  between 
tbe  words,  "said  Preble  and  Young  agree 
to  sell  to  Abrahams  of  Beno,"aad  the 
words,  Tor  one  hundred  and  twenty -five 
dollars  per  acre  for  forty  acres  ot  the 
^bty -acre  tract  at  Biggs,"  in  said  con- 
tract, there  should  have  been  iuaerted  the 
words,  "and  said  Abrahams  agrees  to 
parchaBe;**  that  the  omiBsioii  waB  tbe 
resnlt  of  e  motual  mlatake,etc.  PlalntlltB 
rnrther  allege  thattbey  have  kept  and  pen- 
formed  all  the  tRrma,  covenantB,  and  con- 


ditions on  tbelr  part  to  be  performed,  and 
that  defendant  refUBCS  to  keep  or  perform 
any  of  the  terms, covenants,  or  conditions 
ot  said  contract  on  his  part,  and  refuses 
to  purchase  said  land  or  pay  plaintiffs 
therefor.  Wherefore  plalntitfa  pray  to 
have  said  contract:  reformed  bo  as  to  make 
it  obligatory  upon  defendant  to  purchase 
Bald  land  at  tbe  price  agreed  upon,  and 
that,  as  BO  reformed,  it  be  construed  and 
enforced.  In  bis  auswer  the  defendant  de* 
nles  all  tbe  material  allegatlooB  of  the 
complaint,  except  tbe  making  of  the  mem- 
orandum In  writing,  a  copy  of  which  is 
contained  in  the  complaint.  Evidence 
waB  introduced  by  tbe  plaintiffs  tending 
to  prove  tbe  alleged  mistake  In  the  mem- 
orandum in  writing  of  tbe  agreement  be- 
tween the  parties,  and  by  the  defendant 
tending  to  prove  that  there  was  no  mis- 
take. Upon  all  tbe  material  Issues  the 
court  found  in  favor  ot  the  plaintiffs,  and 
decreed  tbe  reformation  of  tbe  contract, 
and  a  specific  performance  of  It  ae  prayed 
in  tbe  complaint.  Defendant  moTed  for  a 
new  trial  upon  a  statement.  Tbe  motion 
was  denied,  and  from  tbe  Judgment,  and 
from  the  order  denying  tbe  motion  for  a 
new  trial,  defendant  appeals.  Everything 
relating  to  the  reformation  of  tbe  con- 
tract may  be  eliminated  frum  tbe  case,  be- 
cause the  contract,  as  reformed,  means 
Jost  what  it  did  before  it  waB  reformed. 
Without  any  reformation.  It  obligated 
the  defendant  as  utrongly  to  buy  and  pay 
tbe  price  specified  fortbe  land  as  it  did  the 
plaintiffs  to  sell  It  fur  that  price.  Appel- 
lant contends  that  the  aereemeut  which 
It  is  Bought  to  have  specifically  performed 
is  "an  agreement,  the  terms  of  which  are 
not  sufficiently  certain  to  make  the  precise 
act  which  is  to  be  done  clearly  ascertain- 
able," and  therefore  cannot  be  specifically 
perforoied.   Civil  Code,  §  3390. 

The  contention  la  that  the  agreement 
to  sell  "forty  acres  of  the  eighty-acre  tract 
at  Biggs"  is  not  sufficiently  certain  to 
make  the  precise  act  which  is  to  be  done 
clearly  ascurtalnable.  TbiB  is  the  only 
agreement  Id  writing  between  the  parties- 
for  the  Bale  or  purchaise  of  any  real  estate; 
and  an  agreement  not  In  writing,  for  the 
sale  or  purchase  of  real  estate.  Is  void. 
And  the  description  of  the  property  In  tbe 
written  agreement  is  so  entirely  uncertain 
as  to  render  the  Instrument  Inoperative 
and  void,  unless  we  can  go  beyond  tbe 
face  of  it  to  ascertain  its  meaning.  Parol 
evidence  Is  always  admissible  to  explain 
the  Rurroundlng  circumstances  and  Bltua- 
tions  and  relation  of  the  parties,  at  and 
immediately  before  tbe  execution  of  the 
contract,  in  order  to  connect  tbe  descrip- 
tion with  the  thing  intended,  and  thereby 
to  identify  the  subject-matter,  and  to  ex- 
plain all  technical  terms  and  phrases  ased 
in  a  local  or  special  sense.  Pom.  C<mt.  5 
152,  It  appears  by  the  written  agree- 
ment  that  the  parties  intended  a  sale  and 
parefaase  of  land,  and  that  It  was  "forty 
acres  of  tbe  eigbty-acre  tract  at  Biggs." 
If  tbe  vendors  owned  an  80-acre  tract  at 
Biggs  we  would  assume  that  they  in- 
tended to  sell  40  acres  ot  the  80*acre  tract 
owned  by  them  at  Biggs.  Evidence  was 
introduced  which  tended  tnprovetlie  loca- 
tion and  description  ol  the  80-acre  tract  at 
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Biggs,  and  In  what  part  of  the  tract  the 
40  acres  which  the  plaintiffs  agreed  to  sell 
to  defendant  were  situated.  The  coart, 
in  effect,  found  that,  at  the  date  of  said 
agreement,  one  Mre.Biggs  was  desirous  of 
purchasing  one-halt  or  said  80-acre  tract, 
}.  e.,  the  western  half,  upon  which  there 
were  Taloable  improvements.  Slie  uffered 
to  pay  for  that  halt  $5,000.  Plaintiffs 
would  not  accept  her  offer,  but  offered  to 
sell  the  entire  8U-Hcre  tract  for  $10,000. 
Thereupon  defendant  agreed  with  plain- 
tiffs that,  If  they  would  sell  to  Mrs.  Biggs 
the  western  faaU  of  said  80-Rcre  tract  for 
$125  per  acre,  he,  the  defendant,  would 
purchase  the  other  half  of  said  80-acre 
tract,  and  pay  f  126  per  acre  then^for.  The 
finding  is  Justlfled  by  the  evidence,  and 
there  is  no  specification  of  the  particulars  In 
which  the  evidence  is  insnfflclent  to  justify 
that  finding.  The  contracts  to  sell  to 
Mrs.  Biggs  one-liall  ol  said  HO-acre  tract, 
and  to  the  defendant  the  other  half  there- 
of, were  made  at  the  same  time  and  place. 
We  tbtnk  the  evidence  makw  the  subject- 
matter  sufficiently  certain,  and  that  Is 
all  tbat  is  necessary.  Prof.  Fomeroy 
says:  "It  is  not  strictly  accurate  to  say 
tbat  the  subject-matter  must  be  abso- 
lutely certain  from  the  writing  its^f,  or 
by  reference  to  some  other  writing.  The 
true  rule  is  tbat  the  situation  of  the  par- 
ties and  the  surrounding  circumstances, 
when  the  contract  was  made,  can  be 
shown  by  parol  evidence,  so  tbat  tbe 
court  may  be  placed  in  the  position  of  tbe 
parties  themselves ;  and  if  then  tbe  sub- 
ject-matter Is  identified,  and  tbe  terms  ap- 

gmr  reasonably  certain.  It  is  enough." 
om.  Cunt.  p.  UIZI.  This  is  In  consonance 
with  the  maxim,  certum  est  quod certum 
reddt  poteat.  The  evidence  clearly  shows 
that  tbe  parties  perfectly  understood 
that  tbe  sale  and  purchase  was  not  of  an 
undivided  interest  of  40  acres  In  a  tract  of 
80  acres,  but  of  40  acres  In  severalty.  The 
d^endant  does  not  claim  in  his  answer, 
nor  in  his  evidence,  that  he  intended  to 
purchase  on  undivided  interest  in  the  80- 
acre  tract.  He  denies  that  be  Intended  or 
agreed  to  purchase  any  Interest  whatever. 
Nothing  is  made  more  clear  by  the  evi- 
dence than  tbat  Mrs.  Biggs,  with  the  full 
knowledge  uf  all  tbe  parties,  purchased 
tbe  40  acres  of  said  80-acre  tract  upon 
which  tbe  improvements  were  located. 
This  is  clearly  specified  in  the  written 
agreement  between  her  and  the  plaintiffs. 
They  agreed  to  s^l  her  40  acres,  Includ- 
ing tbe  buildings  and  orchards  on  tbe  40 
acres,  to  be  taken  by  her  where  the  houses 
and  bams  and  orchards  were  at  that 
time,  and  the  same  place  on  whlcb  M. 
Biggs,  Jr.,  and  bis  family  were  residing. 
This,  and  tbe  agreement  to  sell  to  the  de- 
fendant, were  contemporaneous.  The  de- 
fendant, il  be  agreed  to  purchase  anything, 
agreed  to  purchase  the  40  acres  remaining 
after  tbe  40  acres  purchased  by  Mrs.  BlgKs 
bad  been  a^regatecl  from  said  80-acro 
tract. 

By  the  Judgment  of  the  court  below 
the  plaintiffs  are  required  "to  execute, 
duly  acknowledge,  and  deliver  to  suld  de- 
fendant a  good  and  sufficient  deed  of  con- 
veyance in  fee.  and  free  and  clear  of  all 
IncumbranceSt  the  form  ol  the  same  to 
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be  settled  and  approved  by  the  Judge  oT 
said  superior  court,  if  tbe  parties  differ  re- 
specting It,  of  the  following  described 

g remises,  to- wit:  Forty  acres  uf  land, 
eing  tbe  eastern  half  of  said  elgbty-acre 
tract  described  in  said  complaint,  and  the 
pert  thereof  not  heretofore  conveyed  to  M. 
Biggs,  Jr.,  said  eighty-acre  tract  being 
one  of  tbe  tracts  into  which  tbe  ranch 
known  as  *  Biggs*  Upper  Banch'  is  di- 
vided, and  upon  the  western  hall  of 
which  the  dwelling-bouse  and  bulidlnss 
usod  in  connection  with  said  ranch  are 
situated,  all  being  situated  near  Biggs, 
tn  Butte  county."  And  It  Is  further  ad- 
Judged  that.  It  snld  defendant  refuse  to 
receive  said  deed,  tbe  plaintiffs  file  the 
same  with  the  clerk  of  tbe  court,  and  that 
upon  such  dell  very  or  filing  of  said  convey- 
ance tbe  defendant  pay  to  tbe  plaintiffs, 
or  their  attorney,  the  sum  of  $5,000,  the 
purchase  price  named  In  satd  agreement. 
It  is  urged  on  behalf  of  defendant  that 
said  premises  are  incumbered,  and  there- 
fore he  ougfat  not  to  be  compelled  to  ac- 
cept a  conveyance  of  them.  He  Is  not 
compelled  to  accept  a  conveyance  which 
does  not  vest  In  blm  the  fee  free  ol  all  In- 
cumbrances. He  was  once  tendered  a  con- 
veyance, wbtefa  he  did  not  refuse  to  accept 
on  the  ground  that  It  did  not  convey  the 
premises  free  of  aU  Incumbrances,  but  on 
the  ground  that  he  had  never  agreed  to 
purchase  tbe  premises.  He  Is  amply  pro- 
tected by  tbe  Judgment  against  any  Incum- 
brances, and, until  he  Is  tendered  aconvey- 
ance  free  of  all  Incumbrances,  he  is  not 
compelled  to  accept  It,  or  to  pay  any- 
thing to  the  plaintiffs.  Tbe  errors  of  law 
specified  are  such  as  could  not  have 
affected  the  substantial  rights  ol  the 
parties,  and  therefore  mast  be  disre- 
garded. Judgment  and  order  afflnned. 

We  concur:  Habribon,  J.;  MoFablahd, 
J.;  Da  Hatbn,  J. ;  Qaroutte,  J. 


88  Cal.  m 

Wren  v.  Manoan  et  at.   (No.  13.434.) 
(Supreme  Court  of  CaHfomia.    March  7, 1891.  j 
POBUO  Lakds— "Swamp  and  Ovbbflowsd"— Ap- 

PLIOATIOS  TO  PCBGHASB. 

Fol.  Code  Cal.  i  8441,  prohibits  tbe  sur- 
veyor geoeral  from  approviDg  applications,  for 
Bwamp  and  overf  owed  lands,  until  six  months 
after  they  have  been  segre^ted.   Section  8448 

firovldes  that  a  person  desiring  to  purchase  such 
ands  must  file  his  afBdavit  tbat  there  are  do  set- 
tlers OS  the  land,  or,  if  there  are,  that  the  same 
have  been  segregated  for  six  months.  Btid,  thak 
an  appUcatlim  to  purchase  "swamp  and  over- 
fiowea"  land  Is  void,  if  made  before  the  lands 
have  been  segTeRated  to  the  state  as  such. 

In  bank.  Appeal  from  superior  court, 
Tulare  county ;  Wili.iah  W.GKOB8,Judge. 

Pol.  Code  Cal.  §  S441,  provides:  "The 
surveyor  general  of  the  state  mustnot  ap- 
prove any  application,  nor  must  tbe  reg- 
ister Issue  evidence  of  title,  for  swamp  and 
overflowed  land.untlleiz  monthaafter  tbe 
same  has  been  segregated  by  authorltT  ot 
the  United  States."  Section  344a  provides: 
"Any  person  desiring  to  purchase  swamp 
and  overflowed  or  tide  lands  above  low 
tide  must  make  an  affidavit  •  •  •  that 
he  does  not  know  of  any  valid  claim  to 
the  same,  other  than  his  own,  and,  II  tbe 
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land  Ib  Bwainped  and  orerflowed,  that  lie 
knows  the  land  applied  for,  and  the  exte- 
rior boandii  thereof,  and  knows  of  his 
own  knowledge  that  there  are  no  nettlera 
thereon ;  or.  If  tfaereare,  that  the  land  has 
been  acgrefcated  more  than  nix  moathB  by 
authority  ol  the  United  States.  •  •  »" 
Section  3445  provides:  '*Any  person  deslr- 
InK  tu  parchase  lands  as  provided  In  sec- 
tion thirty-fonrhandred  and  forty-threeof 
this  Code,  which  have  been  sefcregated  by 
authority  ol  the  United  States,  bnt  which 
have  not  been  secthinlsed  by  the  same  as- 
thorlty.  must  apply  to  the  surveyor  of 
the  coDDty  In  which  the  land  Is  situated 
to  bave  the  land  wfalcb  he  desires  to  pur- 
chase surveyed.  •  • 

Justine  Jacobs,  for  appellants.  W.  B. 
WaUacOt  for  respondent. 

Per  Cdbiaic.  When  this  cause  was 
pendlni?  In  department  an  opinion  was 
prepared  byCommissiouerBBixuBR.  After 
bearing;  In  bank,  and  due  consideration  of 
the  case,  we  are  satisfied  with  that  opin- 
ion, and  with  the  conclusion  therein 
reached.  The  opinion  Is  as  follows : 

**TlilR  action  was  broocbt  to  determine 
a  contest  as  to  the  right  to  pnrcbaBe  from 
the  state  a  certain  half-section  of  swamp 
and  oveiflowed  land,  situate  In  Tulare 
connty.  The  trial  court  gave  Judgment 
for  the  plaintiff,  from  which,  and  from  an 
order  denyiuK  him  a  new  tilal.  the  defend- 
ant Hyde  appeals.  The  material  facts  of 
the  ease  are  as  follows :  On  the  2d  day  of 
July.  1879,  the  defendant  Manienn  filed  in 
the  state  surveyor  general's  office  hlH  ap- 
plication to  parchase  a  section  of  land 
under  the  law  providing  for  the  sale  of 
swamp  and  overflowed  lands.  At  that 
time  the  township.  In  which  the  section 
applied  for  was  situated,  had  not  been 
snrr^ed,  and  the  section  had  not  hten 
B^regated  asswampand  overflowed  land 
by  an  tbority  of  the  United  States.  In  ISfiO 
the  township  was  surveyed  in  thefleld,and 
on  the  9th  day  of  February,  1881,  the  town- 
ship plat  was  approvea  by  the  United 
States  surveyor  ^renerai.  and  filed  ^n  hie 
office.  On  tfalsplat  thesectlon  wasmarked 
and  designated  as  swamp  and  overflo  wed. 
At  the  time  of  filing  bis  application  Manxan 
was  qaalifled  to  purchase  swamp  land 
from  the  state,  and  the  application  was 
verified,  and  stated  all  the  facta  required 
by  law  for  that  purpose.  It  also  had  at- 
tached to  it  a  certificate  of  the  county  sur- 
veyor that  he  bad  surveyed  the  section, 
and  a  certificate  of  the  register  of  the  Unit- 
ed States  land-ofRce  of  thedlstrtctln  which 
the  land  was  situated  that  there  was  no 
pre-empttoD,  hom^tead,  or  other  fillnfp  of 
record  in  his  office  on  the  said  section. 
The  application  remained  unacted  upon 
until  the  22d  day  of  September,  188B,  when 
It  was  approved  by  the  purveyor  general, 
and  thereafter,  on  the  ^th  of  November 
following,  a  certificate  of  purchase  for  the 
laud  was  issued  to  Maoffan.  Afterwards, 
by  mesne  conveyances  and  assi^nmentB, 
defendant  Hyde  became  the  succeesor  In 
interest  of  Mnngan  in  the  land  and  certifi- 
cate. In  February,  1888,  the  plaintiff  set- 
tled on  the  ni^rth  half  of  the  section,  ap- 
plied for  by  Mangan,  and  oo  the  17th  day 
of  March  following  be  filed  In  the  state 
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surveyor  general's  office  his  application 
to  purchase  the  hall  section  so  settled  up- 
on. The  application  was  properly  veri- 
fied, and  stated,  among  other  things,  that 
the  land  applied  for  was  suitable  for  culti- 
vation, and  that  there  were  no  settlers 
thereon  other  than  the  applicant,  and 
that  be  was  an  actual  settler  thereon. 
Plaintiff  also  filed  at  the  same  time  his 
verified  protest  affalnst  the  issuance  of 
any  further  evidence  of  title  to  the  said 
half-section  to  Mangan  or  his  successor  In 
Interest,  on  the  sroundsthat  the  said  land 
was  not  B^regated  by  authority  of  the 
United  States  until  the  year  18S1,  and  that 
the  same  was  suitable  for  cultivation,  and 
neithar  Mangan  nor  his  successor  in  Inter- 
est  had  ever  been  a  settler  thereon.  The 
contest  tbus  raised  was  referred  tor  deters 
mlnatloD  to  the  superior  court  of  Tulare 
county,  and  this  action  was  thereafter 
com  meuced  la  proper  tt  me.  As  conclusions 
of  law  from  the  facts,  the  court  below 
found,  as  to  the  plaintiff,  that  he  was  enti- 
tled to  purchase  the  land  applied  for  by 
him.  and  to  have  his  applioatioo  approved 
by  the  surveyor  general;  and  as  to  the  de- 
fendantst  that  the  application  ol  Mangan, 
and  the  certlflcateol  purchase issned  there- 
on, lu  so  far  as  they  relate  to  the  lands  in 
controversy',  were  Illegal,  unll,  and  void, 
and  that  neither  of  the  defendants  had 
any  rljrht  to  purchase  the  said  land,  or 
any  rlfcht,  title,  Interest,  or  estate  therein. 

"1.  The  first  point  made  for  a  reversal 
of  the  Judgment  is  that  the  evidence  was 
insuflllclent  to  Justify  the  flndlnKS,  that  the 
land  in  controversy,  and  each  legal  subdi- 
vision thereof,  was  suitable  for  cultiva- 
tioD,  and  that  the  plaintiff  was  an  actual 
settler  thereon  when  he  filed  his  applica- 
tion. This  point  cannot  be  sustained.  It 
Is  unnecessary  to  recite  the  testtmouy, 
but.  In  our  opinion,  It  wasaraplysafflctent 
to  establish  both  proposiUons. 

"2.  The  only  other  point  presented  Is 
that  one  seeking  to  purchase  swamp  land 
may  make  his  application  to  purchase  the 
same  before  the  land  is  segregated  to  the 
state  as  swamp  and  overflowed  by  au- 
thority of  the  United  States,  and  that 
Mangan's  application  was  therefore  not 
prematurely  filed.  But  In  Garfield  v.  Wil- 
son, 74  Cal,  ITS.  IR  Pac.  Rep. 620.  this  court 
held  otherwise.  In  that  case  It  was  said 
that  'since  1874  no  application  to  purchase 
swamp  land  has  been  authorized  until 
after  the  land  has  been  segregated  as  such, 
by  authority  of  the  United  States;*  citing 
sections  8441,  8443,  8445,  Pol.  Code.  That 
decision,  it  correct,  and  we  think  it  Is,  Is 
decisive  of  the  question  See,  also.  Tubbs 
V.  Wllholt,  78  Cal.  61. 14  Pac.  Rep.  861. " 

For  the  reasons  given  In  the  foregoing 
opinion,  the  Judgmen  t  and  order  appealed 
from  are  affirmed. 

  68  c»].  an 

Id  re  Tance.    (No.  18,591.) 
(Supreme  Court  of  California.  March  7, 1891.) 
Contempt— Appeal. 
By  the  provision  of  Code  Civil  Proc.  Cal. 

5  122S,  that"tne  judgment  and  orders  of  the  court 
or  iad^,  made  In  cases  of  contempt,  are  final 
and  coniiluslve, "  no  appeal  ites  from  a  Judgmeot 
of  the  superior  court  imposing  a  flneof  more  thau 
C800  for  coJttompL   Following  ISrIer  v.  Cnutolly, 

06  Cal.  80,  a  Fau.  Bep.  tH, 
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Xo  bank.  Appeal  from  euperlor  court, 
Sacramentocounty ;  John  W.  Abmbtbong, 
•Judge. 

Amoa  JL  Carpenter,  for  appellant.  W?/- 
■Bon  A  Wilson  and  A,  L.  Jtbodes,  for  re- 
■spondent. 

Sbarpstein,  J.  This  appeal  Is  from  a 
Jadgmeut  In  a  case  of  contempt,  anfl  the 
respondent  moves  to  diemiuB  the  appeal 
on  the  gt'ound  that  an  appeal  does  not 
He  In  Bucb  case,  becanae  It  la  provided  by 
the  Code  otCirll  Procedure  ttaafthe  JudK- 
ment  and  ordere  of  thecourt orjudge,  made 
In  cases  of  contempt,  are  floal  and  concln- 
sire."  In  Tyler  v.  Connolly.  66  Cal.  30.  2 
Fac.  Rep.  414,  the  queetlou  Is  carefully 
considered,  and  the  coucluslon  reached 
that  no  appeal  lies  from  a  Judgment  Im- 
posing a  fine  of  more  than  f 300  for  a  con- 
tempt of  court,  expressly  oTerraUng  Peo- 
ple T.  O'Nell,  47  Cal.  109.  Tyler  v.  Connol- 
ly was  followed  In  Sanchez  t.  Newman,  70 
Cal.  210,  11  Pac.  Bep.  646.  We  see  no 
grounae  for  disturbing  the  rule  laid  down 
in  Tyler  t.  Connolly,  supra.  Appeal  dis- 
missed. 

We  concur:  Bbattt.C.  J. ;  McFabi^nd, 
J.;  Db  Hatrn,  J.;  Gabodtts,  J.;  Habbi- 
BON,  J.;  Patebson,  J. 


a  Wl.  Unnp-  Stt) 

Bdkkb  t.  Boubb  et  aJ.  (No.  18>913.)i 
(Siqmnw  OOwt  cf  CatifOrMa.  Uwoh  9, 1891.) 

PUBOHASB  OW  FRIlfCIPAI.*B  LaND  BT  AOBNT— CoK- 
OBAIjMBNT — BSTOPPBL. 

1.  An  agent,  having  charge  of  certain  prop* 
erty  for  an  absent  firm,  was  directed  to  sell  it 
for  aboat  $5,000,  and,  wishing  to  purchaae  for 
hims^  repOTted  his  acceptance,  subject  to  ap- 
proval of  an  offer  of  t4,6(X)  net,  and  sent  a  deed 
of  the  property  with  the  grantee's  name  omitted. 
The  owner  executed  the  deed,  and,  returning  It 
to  the  agent  through  the  firm,  aooepted  the 
agent's  check  for  tl,500,  which  was  the  full  value 
of  the  land.  The  agent  did  not  understand  him- 
self to  be  In  the  owner's  employ,  nor  that  a  sell- 
ing agent's  name  could  not  Be  written  in  a  deed 
as  grantee  without  the  grantor's  oonaent,  but, 
intending  no  fraud,  entered  into  possession. 
Held,  that  the  heirs  of  the  grantor  could  not  set 
up  fraudulent  concealment  as  a  ground  for  eject- 
ment. 

3.  In  any  event,  the  grantee's  possession 
could  not  be  attaolrad  without  tendering  back  the 
purchase  money. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Joaquin 
county;  J.  G.  Swinnbrton,  Judge. 

George  D.  Volllns,  for  appellant.  Jas. 
H,  Budd,  for  resiwndent. 

FooTG,  C.  Tbls  action  In  ^ectmentvas 
Instituted  to  recover  certain  real  property 
In  the  city  of  Stockton.  The  cause  has 
been  here  before,  (67  Cal.  447,  8  Pac.  Bep. 
49,)  and  It  was  then  decided,  among  other 
tilings,  that  a  certain  deed  made  by  one 
Arguello  (whose  wife's  administrator  is 
now  the  plaintiff  here)  to  Hours,  the  de- 
fendant, was  void  and  of  no  eHect  to  con- 
vey title  from  Ai^uelln,  because  at  the 
time  it  was  executed  and  acknowledged 
the  name  of  Buurs,  the  intending  pur- 
chaser, was  not  inserted  in  the  deed,  and 
that  Instrument  was  a  blank  as  to  any 
grantee.  The  defendant  in  possession  set 

>Bevened  in  bane.  See  U  Pac.  17.  92  CaL  lOti 


Up,  In  defense  to  the  apparent  I^al  title 
of  the  plaintiff,  facts  which  were  claimed 
to  constitute  a  perfect  equitable  title  in 
the  former.  Thecourt  below,  by  its  find- 
ings and  decision,  coincided  with  the  de- 
fendant, and  rendered  judgment  that  the 
plaintiff  take  nothing  by  his  action,  and 
that  the  defendant  recover  costs.  From 
that  Judgment  this  appeal  Is  taken  upon 
the  judgment  roll,  and  a  bill  of  exceptions 
showing  such  of  the  evidence  as  is  neces- 
sary, upon  whlcb  la  based  the  findings  and 
decision  which  are  attacked.  It  seems  to 
be  conceded  by  all  the  contestants  that 
the  property  In  dispute  was  owned  and 
held  by  JoseArgnello  at  the  timehe  signed 
the  deed.  The  respondents  claim,  how- 
ever, that  on  the  14th  day  of  September, 
1876,  Arguello  agreed  to.  and  did  after* 
wards,  sell  and  convey  the  property  to  de- 
fendant Boars,  on  the  15tb  day  of  Septem- 
ber, 1876.  The  appellant  takes  the  posi- 
tion that  no  sale  or  conveyance  ever  took 
place;  that  the  deed  made  In  blank,  as  to 
the  grantee  therein,  by  Arguello.  was 
void ;  and  that  there  was  no  agreement 
or  contract  on  the  part  of  Arguello  to  sell 
to  the  d^endant  Buors,  and  that  be  never 
did  sell  to  him. 

The  basis  on  which  the  appellant  argues 
his  theory  of  tbecaselsthat  Bours  was  the 
agent  of  Arguello  to  find  a  purchaser  for 
the  property  In  dispute;  that  he  informed 
Arguello  that  he  had  found  a  purchaser 
at  the  price  Arguello  was  willing  to  take 
for  the  property,  but  that  he  did  not  In- 
form Arguello  that  be.  the  agent,  was  the 
purchaser,  and  therefore  both  the  deed 
and  the  attempted  purchase  of  Buurs  was 
Toid ;  that  the  court  below  was  in  error 
In  finding,  against  tlieevldence.that  Bours 
was  not  the  agent  of  Arguello.  as  also  in 
other  findings  respectinx  the  "material 
facts  of  agency  and  notice  to  the  princi- 
pal." The  facts,  as  disclosed  by  the  let- 
ters In  evidence,  appear  to  be  about  these : 
Ai^uello  was  the  owner  of  this  property 
on  the  10th  of  August,  1H76.  Bours  never 
knew  him  at  all.  but  Falkner,  Bell  &  Co.. 
of  San  Francisco,  seem  to  have  been  the 
agents  for  Arguello  In  the  collection  of 
rents  and  general  management  of  the  prop- 
erty here  Involved.  Upon  that  day  they 
wrote  to  Bours.  wbo  lived  at  Stockton,  In 
whlcb  place  the  property,  as  we  have  seen, 
was  situated,  that  Argu^lo  thought  of 
selliug  his  real  estate  in  that  town,  and 
had  requested  them  to  ascertain  the  price 
It  would  probably  realize.  At  that  time, 
according  to  the  evidence  of  Bours,  whlcb 
is  not  contradicted,  he  was  looking  after 
tbe  property  at  the  Instance  and  request 
and  as  the  agent  of  Falkner.  Bell  ft  C\i.. 
"  and  for  nobody  else, "  as  be  had  been  do- 
ing before  Arguello  purchased  It  for  one 
Mazes,  the  seller  to  Arguello.  After  Buurs 
took  charge  of  the  property  for  Mazed  he 
was  instructed  by  him  to  make  his  returns 
to  Falkner,  Bell  &  Co.  After  Mazes  sold 
to  Arguello,  Falkner,  Bell  &  Co.  sent  the 
deed,  showing  that  sate,  to  Bours,  that  It 
might  be  recorded  and  returned  to  them. 
Aftber  that  he  looked  after  the  property 
for  Falkner,  Bell  &  Co..  who  instructed 
him  to  take  charge  of  It,  pay  tbe  taxes, 
and  make  returns  to  them.  But  he  never 
received  any  instructions  from  Arguello 
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tespectlnsr  the  property,  or  bad  any  com* 
manicatiuD  by  word  ur  letter  with  falm. 
In  this  state  of  affairs,  Bonrs  replied  by 
letter  to  this  Inquiry  of  Falkner.  Bell  ft 
Co.,  that  he  did  not  think  the  property 
woald  sell  lor  over  $5,000;  thatthe  tenant 
of  It  was  dissatisfied  with  the  present 
rents,  which  he,  howerer,  declined  reduc- 
ing. Falkner,  Bell  ft  Co.  sent  this  letter 
of  Boars  to  Ar^ello,  at  Santa  Clara. 
Several  days  after  that  the  latter  wrote 
to  Falkner,  Bell  ft  Co.  that  he  agreed 
with  Boura  In  his  opinion  of  the  property, 
and  requested  them  "tocommunicate  with 
Mr.  Ouurs,  and  try  to  sell  the  property  at 
u  price  as  near  as  possible  to  ^,000. "  Thlg 
letter  was  sent  to  Bonm  by  Falkner,  Ball 
ft  Co.,  etatfnfc  that  it  authoriied  the  sale 
trf  Aricuello'B  property  "at  or  about  yoor 
figures,  namely,  95,000. "  Bours  replied  to 
Falkner,  Bell  ft  Co.'s  letter,  stating  that 
he  had  ordered  an  abstract  of  title  to  the 
property  to  be  prepared,  and  had  "placed 
the  same  In  the  hands  uf  a  competent 
broker."  and  hoped  soon  to  repoi't  a  sale 
of  It.  Bonn}  testified  In  this  connection 
that  Mr.  Cutting,  the  broker  In  who«e 
hands  he  had  placed  the  property,  had 
been  In  the  real  estate  busiuess  fur  about 
S  years,  etc.  Cutting  testtQed  that  he 
tried  for  several  weeks  tosell  the  property, 
bot  could  not.  The  purport  of  the  letter 
of  Boars  Just  mentioned  was  communi- 
cated by  letter  to  Argaello  by  Falkner, 
Bell  ft  Co.  At  or  about  this  time  Bonrs 
wrote  to  Falkner,  Bell  &  Co.  that  the 
only  offer  he  had  received  forthe  property, 
free  of  broker's  conimlsslons  or  custH  of 
deed,  was  f4,500.  "which  offer  I  have  ac- 
cepted, subject  to  the  approval  of  the 
owner. "  He  Inclosed  In  that  letter  a  deed 
lor  signature,  with  name  ol  purchaser  and 
amount  blank.  The  letter  ol  Boars  was 
sent  to  Arguello  by  Falkner.  Bell,  ft  Co., 
with  the  deed  for  Arguello's  slgnatni'e, 
should  heapprove  of  the  terms  mentioned. 
Falkner,  Bell  ft  Cu.  declined  to  advise  as 
to  the  matter,  because  they  knew  nothing 
of  the  valne  of  the  ival  estate,  but  stated 
that  tbey  considered  Boars  a  competent 
and  reliable  man.  Closing,  they  wrote: 
•*It  remains  for  you  to  decide  as  to  tlie 
price."  Falkner,  Bell  ft  Co.,  after  receiv- 
ing the  deed  signed  and  acknowledged  by 
Arguello.  with  the  blank  filled  In  by  him 
as  to  the  amount  of  the  purchase  price, 
94,500.  bat  the  name  of  tlie  grantee  omit- 
ted, sent  The  inetrnment  to  Bonrs.  with  a 
letter  requesting,  **  Please  advise  as  when 
the  matter  is  settled."  After  that  Boors 
sent  tu  Falkner,  Bell  ft  Co.  a  check  for 
the  amount  of  balance  dne  foi  rents,  etc., 
and  also  a  check  for  the  94,501  "proceeds 
of  the  sale  of  the  property,  bat  did  not 
state  who  was  the  purchaser  of  the  prop- 
erty." Falkner.  Bell  &  Co.  acknowledged 
the  receipt  of  the  checks,  and  stated  that 
they  had  placed  them  to  the  account  of 
Arguello.  They  Informed  Argnello  of  these 
facts  by  letter  also.  Arguello  acknowl- 
edged receipt  of  this  letter,  and  appeared 
to  approve  of  their  acts  in  receiving  the 
money  and  putting  It  tohls  credit.  About 
two  months  after  this  it  seems  that  Argu- 
ello died,  and  about  two  years  and  eleven 
months afterthatthlsactlon  was  brought. 
Tbe  administration  of  the  estate  ut  Ar^ 


giiello  was  closed,  and  the  estate  distrib- 
uted, bat  the  money  paid  by  Boars  to 
Falkner.  Bell  ft  Co.  placed  tu  the  credit 
of  Arguello,  and  known  and  approved  by 
him  to  have  been  received  and  placed 
there,  has  never  been  returned,  or  uffei'ed 
to  be  rutorned,  to  Bours.  Ue  went  Into 
possession  as  soon  as  he  got  the  deed,  and 
paid  his  money.  The  evidence  shows  that 
be  paid  all  the  property  was  worth ;  that 
he  had  no  intention  of  committing  any 
fraud  whatever.  The  most  that  can  be 
said  Is  that  he  diil  not  understand  that 
the  law  would  not  authorize  him,  as  he 
did,  to  have  his  name  Inserted  by  one 
Ii^Clls,  a  clerk.  In  the  blank  deed,  and  that 
he  did  not  understand  If  be  was  really  the 
agent  of  Arguello;  tliat  be  could  not  be 
agent  and  purchaser  without  Arguello 
knuwing  It,  or  unless  afterwards,  when 
Informed  uf  the  real  facts,  Arguello  made 
no  objection.  It  is  plain  that  what  Argu- 
ello wanted  was  to  obtain  his  price  for  the 
property,  and  that  he  would  not  have  oli- 
Jected  to  Bours  us  a  purchaser  at  a  fair 
price.  It  is  manifest  from  the  letters,  and 
from  the  acts  of  Arguello  In  signing,  ac- 
knowledging, and  filling  In  the  deed  with 
the  purchase  price,  and  the  acceptance  of 
the  money  after  it  was  sent  by  Boura  to 
Falkner,  Bell  ft  Co..  and  placed  to  Argu- 
ello's credit,  that  the  latter  agreed  to  cell 
this  property  lor  94,500  to  anyunewhu 
would  pay  that  amount  of  money  lorlt. 
It  further  appears  from  the  evidence  that 
this  amount  of  money  was  the  full  and 
fair  value  of  the  property;  and  that  the 
agreement  made  by  Arguello  to  sell  this 
property  for  the  sum  of  94,500,  to  any  one 
who  would  pay  that  amount  for  It,  was 
partially  performe<1  by  Bonrs  paying  the 
money  therefor,  and  mterlng  into  posses- 
sion thereof.  Conceding  that  Bours  was 
Arguello's  agent,  and  had  no  right  to  sell 
to  himself,  the  evidence  tends  to  show  that 
Argupllo knew, after  he  received  tbemuney 
by  the  check  of  Bours,  that  the  purchaser 
who  had  g<me  int<>  possession  was  Boars, 
and  that  Arguello  did  n<it  object,  but  rati- 
fied his  agreement  to  sell  after  the  disclos- 
ure of  the  name  of  the  intended  purchaser, 
who  was  Bours,  his  agent.  This  being 
the  case,  and  the  sum  paid  having  been  the 
full  and  fair  price  for  the  laod,thB  con- 
tract Is  not  open  to  objection  on  the 
ground  of  fraudulent  cimcealment.  Cer- 
tainly it  conld  not  be  avoided  by  Arguello 
or  his  heirs,  anless  they  return  or  offer  to 
return  the  money  paid,  which  they  have 
not  done.  We  tbeitfore  advise  tbe  Judg- 
ment be  affirmed. 

We  concur:  Hatne,  C. ;  Bklcbsr,  C 

PbrCukiau.  Forthe  reasons  given  In 
the  foregoing  opinion  the  Jadgmeut  Is  af- 
firmed. 

88  Cal.  la 

NooNB  V.  Tkansati.antic  Inb.  Co.  (No. 

12,928.) 

(Sv^treiM  Court  of  California.  March  S,  1881.) 

Inbdrasce— Application— Proof  of  Loss. 

1.  Id  an  application  for  insaraace,  covenanb- 
ing  thiit  tbe  representations  therein  were  true  so 
far  as  "known  to  tbe  appUcant  and  material,  * 
plaintUE  represented  hoc  buildiiig  as  90  Iset  iroia 
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the  next  neerest,  withont  kaowlng  the  exact  dls- 
tenoe  to  be  7S  feet.  BelA,  that  each  statemeDt 
WHS  not  a  warranty,  although  the  policy  provides 
that  the  application  ahall  be  considered  a  part 
thereofL"and  a  warranty  by  the  assured. " 

2.  Where  the  nearest  notary  was  in  the  em* 
ploy  of  the  company,  and  ref  asea  to  furnish  a  cer- 
tificate of  actual  loss  without  fraud,  as  required 
by  the  policy,  and  the  certificate  was  furnished 
by  another  notary,  Civil  Code  Cal.  %  3637,  pro- 
Tiding  that  the  insured  should  "furnish  reasona- 
ble evidence  to  tjie  insurer  that  such  refusal 
was  not  induced  by  any  Just  grounds  of  disbelief 
In  the  facts  necessary  to  be  certified, "  did  not 
require  plalnlifl  to  send,  to  the  company,  en- 
dmoe  that  the  nearest  notary  was  In  thor  em- 
ploy. 

Commlsalonera'declalun.  Department!. 
Appeal  from  soperlorcuart.city  and  coun- 
ty ut  San  Francisco;  John  Hunt,  Judge. 

T.  C.  Van  Nesa,  tor  appellant.  M.  M. 
FitggerHld,  tor  reepondent. 

Bblchbb,  O.  Tblfl  was  an  action  upon 
a  poHcy  of  iHRurance.  The  plaintiff  bad  a 
rerdlct  and  JudKmentfor  $3,717.50,  and  the 
defendant  appeals  from  such  judgment, 
and  from  an  order  denying  Its  niotlou  lor 
new  trial.  The  grounds  which  are  relied 
upon  for  a  reversal  are  the  follnwlnff : 

1.  It  la  argued  that  there  was  a  breach 
of  nan'anty  in  relation  to  the  dfutance  of 
neighboring  buildlngH  from  that  which 
wascorered  by  the  insurance.  The  policy 
contaiued  the  followtn;;  provisions: 
*^ Fourth.  The  application  and  survey  up- 
on which  the  luBuance  of  a  policy  la  predi- 
cated shall  be  considered  a  part  of  It.  and 
a  warranty  by  the  assured.  If  tbe  as- 
Rured,  by  a  written  or  verbal  application 
for  insurance,  or  by  survey,  plan,  or  de- 
scription or  otherwise,  mak«  any  erroi  e- 
ous  repref4entationB,  or  omits  to  make 
known  any  fact  material  to  the  risk, 
•  •  *  then,  aud  in  every  such  case,  this 
policy  shall  be  void."  Tbe  application  up- 
on which  the  policy  was  Issned  stated 
that  the  building  loeored  was  90  feet  from 
other  buildings,  bat,  after  answering;  tbe 
various  questions,  contained  the  fullow- 
ing;  "And  the  applicant  hereby  cove- 
nants that  the  foregoing  Is  a  just,  full,  and 
true  expOHititm  of  all  the  facts  and  circum' 
Stances  in  regard  to  the  condition^  situa- 
tion, valne,  and  risk  of  che  proiierty  to  be 
Insured,  so  far  as  the  same  are  known  to 
the  applicant  and  material  to  the  risk." 
The  evidence  showed  very  clearly  that  the 
building  Insured  was  not  91)  feet  from  oth- 
er buildings,  but  was  somewhat  under  SO 
feet  therefrom.  And  in  relation  to  this  the 
Judge  instructed  the  Jury  as  follows: 
"The  defendant  in  this  action  seeks  to 
avoid  Its  liability  nnder  this  policy  upon 
the  ground,  among  others,  that  In  tbe  ap- 
plication originally  made  the  applicant 
stated  chatthe  building  nearest  to  the  one 
destroyed  was  ninety  feet  away,  whereas 
defendant  now  cialuis  that  It  was  but 
seventy-two  feet  distant,  and  that  there 
was  another  building  only  seventy^funr 
feet  away.  It  Is  for  you  to  determine 
from  the  evidence  whether  the  distance 
was  or  was  not  ninet.v  feet.  If  you  find  it 
was  not.  it  is  for  you  tu  determine  wheth- 
er such  misrepresentation  was  or  was  not 
material,  and  upon  this  point  you  must 
consider  all  the  evidence  relating  to  tbe 


materiality  of  the  statement.  If  you  And 
that  the  nearest  building  was  not  ninety 
feet  away  and  that  this  was  a  material 
statement,  It  rendered  the  policy  TOld,a&d 
the  plaintiff  could  not  recover  unless  tbe 
defendant  waived  its  right  to  declare  the 
policy  void. "  If  the  provisions  of  the 
policy  and  application  taken  together 
amounted  to  a  warranty  that  the  build- 
ing insured  was  90  feet  away  from  other 
buildings,  the  above  iDstrnction  was  both 
erroneous  and  injurious  to  the  appellant. 
Bat  In  our  opinion,  although  at  first  view 
there  Is  some  want  of  harmony  between 
such  provisions,  they  do  not  show  that 
there  wns  any  such  warranty  as  Is  con- 
tended for  by  the  appellant.  The  applica- 
tion first  states  that  the  building  Insured 
was  90  feet  from  other  buildings,  but  con- 
cludes with  a  covenant  or  agreement  that 
the  statements  therein  contained  are  true, 
"so  far  as  tbe  same  are  known  to  tbe  ap- 
plicant." Tbe  different  provisions  must 
he  read  together;  aud,  when  bo  read,  we 
think  It  clear  that  there  was  no  warranty 
that  the  building  insured  was  90  feet  from 
other  buildings.  The  case  of  National 
Bank  v.  Insurance  Co.,  95  U.  S.  673,  is  pr» 
cEsely  like  this  case,  except  that  tbe  state* 
nient  which  was  claimed  to  be  nntrue  was 
as  to  the  value  of  the  property.  It  Is  true, 
as  claimed  by  the  appellant,  that  value 
depends  a  good  deal  upon  opinion  and 
probability,  and  is  not,  like  distance,  a 
matter  which  can  be  accurately  ascer- 
tained. But  the  court  expressly  stated 
that  Its  opinion  did  not  proceed  upon 
such  a  constractlon  of  tbe  policy.  It 
said:  "We  rest  the  conclusion  already  in- 
dicated upon  the  broad  ground  that  when 
a  policy  of  Insurance  contains  contradict- 
ory provisions,  or  has  been  so  framed  as 
to  leave  room  for  construction,  rendering 
It  doubtful  whether  the  parties  intended 
the  exact  truth  of  the  appUcaot's  state- 
ments to  be  a  condition  precedent  to  any 
binding  contract,  the  court  should  lean 
against  that  construction  which  imposes 
upon  the  assured  the  obligations  of  a  war- 
ranty." If  there  was  no  such  warranty 
as  Is  claimed  by  the  appellant,  the  charge 
was  more  favorable  than  it  had  a  right  to 
expect,  and  It  could  not  have  been  Injured 
thereby.  There  is  nothing  in  the  evldencfl 
tending  to  show  that  the  plaintiff  knew 
exactly  what  the  distance  was.  The  dlt- 
ference  between  90  feet  and  74  or  72  feet  is 
nut  one  which  the  plaintiff  would  be  apt 
to  know;  aud  what  evidence  there  is  on 
tbe  subject  tends  to  show  that  shedid  not 
know  It. 

2.  The  policy  provided  that  the  loss,  if 
any,  was  "tu  be  paid  within  sixty  days 
(If  this  company  shall  so  elect)  after  due 
notice  and  proof  thereof  made  by  the  as* 
Bured,  and  received  at  the  ofhce  In  accord- 
ance with  the  terms  of  thin  policy  herein- 
after mentioned."  It  also  contained  a 
provision  that  in  case  of  loss  the  assured 
should  forthwith  give  notice  of  such  loss. 
"  and  shall  also  produce  a  certlflcate  onder 
the  hand  and  seal  of  a  magistrate  or  no- 
tary pu'  lie,  (nearest  to  the  place,  not  con- 
cerued  in  the  loss  as  a  creditor  or  other- 
wise, nor  related  to  tbe  assured,)  stating 
that  he  has  examined  the  circumstances 
attending  tbe  loss,  knows  the  Gbaracter 


Digitized  by  Google 


CU.)  GAZJFOBNIA  SOUTHERN  HOTEL  CO.  C.  BUSSELLi  106 


and  circumatancesof  theassnred,  and  vpii- 
]y  believes  tbat  the  assured  has.  without 
fraud,  Buutalned  loss  on  the  property  In- 
sored  to  the  amount  which  such  magis- 
trate or  notary  public  shut!  ccrtlly,"  In 
this  connection  it  may  be  stated  that  the 
ClvU  Codt  has  the  tollowin^  prnvlRlou, 
Tis. :  Section  2637:  "It  a  policy  requires, 
by  way  ol  preliminary  prool  of  loss,  the 
certificate  or  testimony  ol  a  person  other 
than  the  Insured,  It  Is  suflBclent  tor  the  In- 
Hured  to  use  reasonable  diligence  to  pro- 
core  it,  and.  In  case  of  the  refuRal  of  such 

Sersnn  to  give  it,  then  to  furnlrth  reesonn- 
le  evideuce  to  the  Insurer  that  such  refus- 
al was  nnt  induced  by  any  Just  grounds 
ol  disbelief  In  the  facts  neceasary  to  be  cer- 
tified. "  Tbeplalntlfl  produced  to  the  com- 
pany the  certificate  ul  one  Bamage  to  the 
farts  required  to  be  stated.  But  it  Is  con- 
ceded that  he  was  not  the  nearest  magis- 
trate or  notary,  and  that  the  person  who 
was  such  (one  Turner)  hnd  been  apulted 
to,  and  had  refused  to  give  the  certificate. 
In  counectlon  with  this  refusal  the  plain- 
tiff Introduced  uvideuce  tending  to  show 
that  her  attorney  had  Inlormetl  the  com- 
pany's adjuster  that  "the  reason  why  the 
certificate  was  not  signed  by  Mr.  Turner 
was  tbat  he  had  been  engaged  by  the 
companies  or  had  been  employed  by  the 
companies  to  take  scime  afll<luvlts  for 
tbeni,  and  for  that  reason,  as  I  had  been 
Inlormed  by  Mrs.  Noone,  he  bad  refused  to 
sign  them,  "*  There  was  also  evidence 
tending  to  show  that  a  lew  days  alter  the 
Are  Turner  had  given  Instructions  to  have 
measurementH  taken  ol  the  distance  ul  the 
bailding  Insured  from  other  butldingR. 
And  we  do  not  see  why  he  should  have 
done  so,  unless  be  was  acting  In  the  In- 
terest of  the  company.  Thelnference  tbat 
bewasBoactlngis  not  rebutted  by  any  evi- 
dence; and,  il  be  was  employed  by  the 
company.  It  was  not  necessary  for  the 
plaintiff  to  produce  evidence  to  the  com- 
pany of  such  lact.  Id  relation  to  the  fore- 
going, the  court  charged  the  Jury  as  fol- 
lows: "Evidence  has  been  offered  to  show 
tbat  at  the  time  plaintiff  furnished  proofs 
of  loss  to  the  company  the  attorney  for 
plaintiff  stated  that  the  reason  why  the 
certificate  attached  to  the  proofs  was  not 
made  before  the  nearest  notary  was  be- 
cause Mr.  Turner,  the  nearest  notary,  had 
refused  to  sign  it,  stating  to  the  plaintiff 
tbat  he  bad  been  engaged  for  the  compa- 
ny, and  could  not  do  it.  It  Is  tbe  duty  of 
tbe  coort  to  determine  whether  by  so  do- 
ing the  pIslntlfT  furnished  to  the  company 
reasfpnable  evidence  that  the  refusal  of 
Mr.  Turner  was  not  Induced  by  any  Just 
grounds  of  dlttbeliet  Id  the  facte  necessary 
to  be  certified.  If  you  believe  this  evi- 
dence, the  court  Instructs  you  tbat  the 
reason  given  to  the  company  for  not  pro- 
ducing the  certificate  ol  Mr.  Turner,  the 
nearest  notary,  wassnfflclent,  and  that  the 
certiflca  tef  nrulsbed  was  a  suflSclent  compli- 
ance witb  the  requirements  ol  the  policy 
as  modified  by  the  law."  Theremay  have 
been  a  sMght  inaccuracy  In  the  statement 
of  the  testimony  In  this  Instruction.  But, 
aa  above  stated.  It  Turner  was  employed 
bytiie  company  to  take  measarements, 
•ce.,  as  1b  to  be  inlmred  from  the  evidence, 
we  think  that  of  Itadt  was  a  reason  why 


the  ptalntin  was  relieved  ot  tbe  necessity 
of  getting  bis  certificate  to  tbe  Justice  of 
her  claim,  and  that  it  was  not  necessary 
to  Inform  the  defendant  of  the  fact.  lu 
this  view  there  was  uotlilng  to  he  waived, 
and  all  that  part  of  the  case  relating  to 
waiver  may  be  regarded  aa  surplusage. 
We  do  not  see  any  conflict  In  the  Innt  ruc- 
tions, or  any  material  error  in  relation 
thereto  or  In  the  recoi'd.  Our  opinion  Is 
that  the  Judgment  and  order  denying  a 
new  trial  should  be  affirmed. 

We  concur:  Vancuef,  0. ;  Haynb.  C. 

Pbr  CuRiAU.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  denying  a  new  trial  are  aflirmed. 

(88  Cal.  277) 

California  Southern  Hotkl  Co.  t.  Rns- 

SELL.   (No.  ia,KJ7.) 
(Supreme  Court  of  CaWomla.  March  9,  189L> 
Coapounosa— Orqanizatiom— LiABiLin'  los 

ISUBaOHIPTJONS. 

Defendunt  and  others  agreed  to  orgaQiza  a 
hotel  oompany,  with  a  capital  of  S10U,000,  divid- 
ed Into  shares  of  $100  each,  and  that  a  meeting 
of  stockholders  should  t>e  called  to  organize  the 
corporation  and  elect  directors  whenever  t7O,000 
should  be  sutMcribed,  tlie  owners  ota  maJc^tT  of 
the  stock  to  constitute  a  quorum.  One  a  arm 
of  general  agents  of  a  railroad  and  steam-boat 
oompauy  subscribed  iuthecompany's  name,  with- 
out authority,  "for  the  amount  of  freight  on  fur- 
niture and  material"  shipped  from  certain  ports, 
tlO.OOO.  He  also  subscribed  in  his  own  name  a 
certain  block  "for  a  site  for  a  hotel,  if  accepted 
and  used  lor  Uiat  purpose,  IT.fiUO,  and  in  that 
case,  cash  «5,000. "  When  $r7.2iw  was  aobscrtbed, 
a  meeting  was  had,  and  the  agent  voted  those 
shares,  field,  that  since  the  ageat's  personal 
Butwcrintion  was  conditional,  and  the  othnr  unau- 
thorized, the  shares  were  Ulerally  voted,  and  an 
independent  subscriber,  who  did  not  take  part  in 
the  organization,  was  not  liable  for  his  subscrip- 
tion, though  the  railroad  and  steam-ship  company 
afterwards  ratified  the  agent's  subscriptions. 

ConimlssionerH'  decision.  Department 
2.  Appeal  from  superior  court,  San  Luis 
Obispo  county;  V.  A.  Grego,  Judge. 

J.  M.  IV//coion,  lor  uppellDnt.  Venable 
&  Ooodchihl  &  Graves  and  Turner  A 
Graves,  for  respondent. 

Beixher,  C.  The  facts  of  this  case  are 
as  follows:  Prior  to  August  17,  1887.  the 
defendant  and  others  signed  a  paper  by 
which  they  agreed  to  and  with  each  other 
tbat  they  wonld  organise  and  form  a  cor- 
poration for  the  purpose  ot  erecting  and 
owning  a  hotel  building  in  tbe  city  of  San 
Luis  Obispo,  and  of  purchasing  all  real 
and  personal  property  necessary  to  be 
used  In  connection  with  the  said  build- 
ing ;  that  tbe  capital  stock  ol  the  said  cor- 
poration should  be  9100,000,  divided  Into 
1 ,000  shares,  ol  the  par  valae  of  9100  each ; 
that  they  respectively  subscribed  for  each 
number  of  shares  ot  the  stock  of  the  cut^ 
poration  as  were  set  after  their  respective 
names,  and  would  pay  for  the  same,  up 
to  the  par  value  thereof,  at  such  times 
and  in  such  manner  as  might  be  deter^ 
mined  by  the  board  of  directors  of  the  cor* 
poration  to  be  thereafter  choBen.  The  pa- 
per then  contains  the  tollowlnfr  elanse; 
**  And  we  farther  agree  tbat,  whenever  ser- 
euty  thousand  (f70,000)  dollan  of  said 
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capital  stock  has  beeen  eabscrlbed  for,  a 
meeting  shall  be  called  for  tbe  purpose  of 
electing  a  board  of  directors,  and  taking 
such  steps  aa  are  required  by  law  to  form 
the  Bald  corporation,  and  that  at  sacb 
meeting  tbe  owners  of  a  majority  of  said 
subscribed  stock  shall  constitute  a  quo< 
rum;  and  are  authorized  to  elect  said 
board  of  directors,  and  transact  any  buti- 
inesa  necessary  to  fully  complete  the  organ- 
ization ot  said  corporation."  The  defend- 
ant subscribed  for  lOBharuaot  the  stock, 
and  tbe  paper  abowed  sobscrlpttons  In 
the  aggregate  for  772  shares.  The  second 
and  third  eubscriptiona  in  the  list  were  as 
follows:  "Pacltlc  CoastSteam-Sblp  Com- 
pany, for  itseK  and  Pacific  Coast  Railway 
Company,  tor  amount  of  freight  on  furni- 
ture aad  material  abipped  from  ports 
Houtb  ol  Mendocino  and  north  uf  San 
Diego,  both  Inclusive.  (This  subscription 
Iain  place  of  and  is  a  substitute  for  any 
and  all  other  subscriptions  made  by  or 
for  or  on  account  of  the  Pacific  Coast 
Steara-Shlp  Company,  or  the  Pacific  Coast 
Eailwoy  Company,  for  stock  ot  or  In  any 
proposed  hotel  company  since  the  burning 
of'TheAndrews.'about  April,1886.  Good 
all.  Perkins  &  Company,  General  Agents.) 

Estimated  about   ;  No.  shares,  100. 

—Amount.  $10,000."  "Edwin  Goodall,— 
the  block  of  land  bounded  by  Hlguera, 
Johnson,  Marsh,  and  Essex  streets  for  a 
site  for  a  hotel,  if  accepted  and  used  for 
that  purpose,  $7,500;  and  in  that  case 
cash  $5,000.— No.  shares.  125.— Amount, 
912,600."  Subsequently  Edwtn  Goodall, 
for  bimaelt  and  tbe  Pacific  Coast  Steam- 
Ship  Company,  united  with  others  In  call- 
ing a  meeting  of  the  subscribers.  The 
meeting  was  held,  and  Goodall  was  pres- 
ent and  voted  thefull  amountofstocksub- 
scribed  for  by  himself  and  the  steam-ship 
company,  viz.,  2%  shares.  The  result  was 
that  on  Augnst  17, 1887,  a  corporation 
was  organized  In  the  name  ot  the  plaintiff 
with  a  capital  stock  of  $100,000,  divided 
Into  1,000  shares,  of  $100  oacb.  Tbe  de- 
fendant was  not  present  at  the  prelimi- 
nary meeting,  and  did  not  acquiesce  In  or 
agree  that  tbe  corporation  should  be 
formed  on  the  subscriptions  which  had 
been  made,  and  he  never  at  any  time  rec- 
ognized the  validity  of  tbe  corporation. 
The  articles  ot  Incorporation  included  tbe 
names  of  the  Pacific  Coast  Stearo-Ship 
Companv  for  lOU  shares  of  stock,  and  ot 
Edwin  Goodall  for  125  shares,  without 
conditions,  and  they  lett  out  the  names  of 
5  of  the  subscribers,  whose  aggregate  sub- 
scriptions were  for  50  shares.  The  corpo- 
ration proceeded  to  erect  a  hotel  building, 
and  has  since  opened  and  conducted  the 
same  as  a  hotel.  The  board  of  directors 
ot  the  corporation  made  calls  tor  the  pay- 
ment of  the  full  amount  of  the  80b8i:rip- 
tlons.  In  installments  of  i!0  per  cent.  each. 
The  defendant  refused  to  pay  the  amount 
subscribed  by  him,  or  any  part  thereof, 
and  this  action  was  brought  to  recover 
the  same.  Tbe  case  was  tried  by  the 
court  without  a  Jury,  and,  among  other 
-things,  the  coui  t  found  that  the"Hub8crip- 
tion  of  tbe  Pacific  Coast  Steam-Ship  Com- 
pany and  Pacific  Coast  Railway  Company 
.was  made  by  Edwin  Goodall,  u  member 
of  the  firm  ot  Goodall,  Perkins  &  Co., 


general  agents  for  said  companies,  and 
was  not  authorized  by  said  companies. " 
Judgment  was  then  entervd  that  the  plain- 
tiff take  notbing  by  Itsactlun.  From  that 
judgment  the  plaintiff  appealed,  and  has 
brougbt  the  ease  here  on  the  Judgment 
roll. 

It  Is  claimed  for  appellant  that  judg- 
ment should  have  been  entered  inits  favor 
on  the  findings.  We  do  not  think  so.  Un- 
der the  agreement  tbe  subscription  of 
$70,000  was  a  condition  precedent  to  the 
calling  ot  a  meeting  and  forming  a  cor- 
poration. And  until  that  condition  was 
complied  with  the  defendant  incurred  no 
obligation  to  pay  his  subscription.  Ball- 
road  Co.  V.  Schwartz,  53  Cal.  106.  See, 
also.  Amer.  Law  Reg.,  No.  7,  and  cases 
dted.  Bnt  it  very  clearly  appenra  that 
tbe  condition  was  not  complied  witb  for 
two  reasons:  First.  The  second  subscrip- 
tion for  $10,000.  having  been  made  without 
authority,  was  Invalid,  and  could  not  be 
counted  in  making  up  the  $70,000.  And, 
if  the  unauthorized  act  was  atterwarda 
ratified,  still  thr  rights  of  the  defendant 
were  not  Thereby  affected,  and  could  not 
be,  without  his  consent.  Civil  Code,  §  2318. 
Second,  The  second  and  third  subscrip- 
tions, amounting  to  $22,.'>00.  were  both  con- 
ditional and  not  absolute.  Under  these 
circumstances,  we  think  that  tbe  proper 
judgment  was  entered,  and  we  advise 
that  It  be  afflrmcd. 

We  concur:   Tempi-e,  C;  Vanclikf,  C, 

Frr  Curiam.  For  the  reaaona  given  In 
tbe  foregoing  opinion  the  judgment  la  af- 
firmed. 

88  c«i.  au 

LooAN  et  ah  y.  Bosk  et  al,   (No.  13,922.) 

(Supreme  Court  of  California.  March  7,  1891.) 
Dedication  of  Strests — Aockptancb  bt  TJasH. 

1.  Tbe  ownerof  a  troot  of  land  platted  it  and 
conveyed  the  lots  with  reference  to  the  plat  Tbn 
plat  showed  that  the  streeta  were  80  feet  wide, 
except  C.  street,  which  occupied  a  space  ISO  feet 
wide.  A  part  of  O.  atreot,  comiirisiDg  a  strip 
80  feet  wide,  bad  bcOD  used  as  a  public  street  for 
11  years,  when  the  owner  conveyed  a  portion 
said  strip.  Held,  that  there  had  been  such  an 
acceptance  of  the  dedication  as  to  the  part  ao 
used,  that  it  could  not  be  revoked  such  con- 
veyance. 

2.  Where  one  holds  lands  by  a  deed  absolute, 
and  sells  imrt  thereof  witb  reference  to  a  record- 
ed plat  with  streets  marked  upon  It,  pwol  evi- 
dence that  ho  took  the  land  sabject  to  a  trust, 
bat  not  showing  the  nature  thereof,  is  InsulBoient 
to  rebut  tbe  presumption  that  he  had  authority  to 
thus  dedicate  tbe  Bti*ccts  to  tbe  public 

Commissioners*  decisiou.  In  bank.  Ap- 
peal from  superior  court,  Butte  county: 
Phil  W.  Kp:yHEit.  Judge. 

A.  F.  Jones,  tor  appellants.  Lewis 
Freer,  for  respondents. 

FooTR,  C.  This  action  wns  for  damages 
against  Itose,  as  road-master,  and  the 
other  defendnuts  as  his  eniployors.  ndvlp- 
ers,  etc.,  for  the  removal  of  enibaukmems 
or  approuehos  to  the  plaintiffs'  ware- 
houscH.  At  the  trial,  on  the  conclusion  of 
the  plaintiffs'  case,  It  appeared  that  nei- 
ther Gray.  StrcotiT.  nor  Smith,  three  of 
the  defendants,  had  anvtblngtodo  with 
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the  matter,  BO  that  a  noDsalt  was  grant- 
ed  to  tliem.  After  the  argument  and  sub- 
mldsloD  of  the  case,  the  court,  slttlns  with' 
ont  a  Jnry,  Kare  Jadgmmt  Infaror  of  the 
defradant  Ruse  lor  costs,  and  dismissed 
the  plalntltTs*  complaint  on  Ita  merits. 
From  the  Jadgment,  and  an  order  deny- 
ing a  new  trial,  the  plaintlRs  appeal. 
They  claimed  the  rlsht  to  use  and  possess 
the  land  In  controversy  under  a  lease  from 
the  Central  Pacific  Bailroad  Company, 
who  had  derived  its  title  by  deed  from 
Charles  Crocker,  and  he  by  deed  from  the 
Contract  ft  Finance  Company.  The  de- 
fendants claimed  that  the  land  was  dedi- 
cated to  the  use  of  the  public  as  a  street 
in  the  town  of  Biggs,  In  Butte  county,  be* 
lore  the  plulntlffs  obtained  their  lease. 

The  main  qneetion  at  Issue  here  Is 
whether  the  tenth  Andln^  o(  fact  In  refer- 
ence to  that  dedication  IsBustalned  by  the 
evidence.  The  plaintiffs  claim  that  the 
street  was  dedicated  only  to  the  extent  of 
60  feet  In  width,  but  admit  that  If  the  ded- 
icated width  was  of  as  much  as  80  feet, 
then  the  Judfcment  and  order  should  be 
affirmed.  The  theory  of  the  case  as  pre- 
fiented  by  the  apiiellanta  eeems  to  be  that 
Charles  Crocker  (in  whom  the  legal  title 
was  vested  by  the  Contract  &  Finance 
Company  on  October  28,  ISIb)  by  his  deed 
of  April  28. 1886,  conveying  to  the  Central 
Pacific  Bailroad  Company  a  strip  of  laud 
90  feet  wide,  which  was  a  part  of  the  land 
he  acquired  by  his  deed  from  the  Contract 
A  Finance  Company,  revoked  any  offer 
of  dedication  of  the  laud  In  controversy 
as  a  street  which  had  been  before  made, 
and  that  this  revocation  took  place  prior 
to  any  acceptance  by  tbe  public  of  the 
street.  There  was  evidence  wlileh  tended 
to  show  that  as  early  as  1870-71.  thei-o 
was  a  map  made  of  tbe  town  of  West 
Biggs,  by  the  then  owner  of  the  land,  upon 
which  there  were  laid  out  blocks  and 
streets,  which  last  were  all  Indicated  to  be 
RO  leet  wide,  except  the  one  In  controversy, 
here  called  "California  Street."  Between 
the  east  line  of  the  blocks  of  land,  as  laid 
out,  and  the  track  of  tbe  Central  Pacific 
Bailroad,  that  map  shows  a  space  of  150 
feet  wide,  In  which  Is  written  the  words 
"California  Sti-eet."  While  the  Contract  & 
Finance  Company  owned  land  in  Blegs, 
they  made  deeds  to  Y.  Bunnell,  J.  B.  Bnf- 
flngton,  M.  Bosenberg,  T.  B.  Fleming,  of 
certain  portions  of  It  described  as  being  In 
certain  "blocks"  aa  laid  down  on  that 
map.  When  Crocker  became  the  owner  he 
made  deeds  of  other  lands  so  described, 
with  reference  to  that  map,  to  T.  R.  Flem- 
ing. Benjamin  McVay,  Sylvanns  Sbnrtletf, 
S.  Stockwell.  William  Bolt,  and  Barney 
Uushbolt.  The  map  as  originally  made 
contained  the  words,  between  the  front 
of  blocks  on  the  west  side  of  the  railroad 
track,  "California  Street."  Allneinpen- 
cil  running  along  the  space  between  the 
front  row  of  blocks  on  the  west  side  and 
tbe  railroad  track,  and  rannlng  through 
the  written  words  "California  Street,"  in- 
dicated the  street  as  60  feet  wide.  This 
line  was  run  In  pencil  just  before  the  deed 
of  Charles  Crocker  to  the  Central  Pacific 
Bailroad  Company,  which  deed  was  not 
made  until  April  28, 1886,  many  years  after 
the  map  was  made,  and  tbe  deeds  to  the 


various  parties  to  whom  Mr.  Crocker  and 
the  Contract  &  Finance  Company  had  sold 
blocks  or  parts  of  blocks  of  land  with  ref- 
erence to  the  map;  the  first  deed  of  the 
latter  having  been  made  as  early  as  Au- 
gust 18, 1878,  and  the  earliest  of  the  for- 
mer having  been  May  15, 1878,  tbe  last 
of  these  deeds  to  Individuals  having  been 
made  by  Mr.  Crocker  on  October  11. 1884. 
Tbe  evidence  Introduced  by  the  defendant 
tended  to  show  that  the  public  bad  used 
this  strip  marked  "California  Street"  as  a 
highway  or  street  for  about  15  years  be- 
fore tbe  commencement  of  this  action,  to 
the  extent  of  80  feet  wide,  and  that  the 
encroachments  removed  by  the  defendant 
were  npon  the  lino  of  the  street,  taking  It 
at  80  feet.  It  Is  apparently  claimed  by  the 
plalntlETs  that  even  If  a  dedication  of  the 
street  at  80  feet  wide  had  been  offered  by 
the  maklDg  of  tbe  map  and  tbe  sale  of 
the  land  with  reference  thereto,  when 
Charles  Crocker,  In  1886,  deeded  tbe  90-feet 
wide  strip  to  the  Central  Pacific  Ball- 
road  Company,  this  was  a  revocation  of 
the  offer,  and  up  to  that  time  the  pub- 
lic bad  never  accepted  the  dedication  by 
user.  It  was  said  in  People  v.  Beed,  HI 
Cat.  79.  22Pac.Kep.474:  "Conceding  that 
a  platting  of  property  and  sale  of  lots 
constitutes  a  dedication,  as  between  the 
owner  and  purchasers  under  him,  of  tbe 
streets  delineated  on  the  map.  In  order  to 
constitute  a  dedication  which  can  be  tak- 
en advantage  of  by  tbe  public  authorities 
of  a  ell7  the  offer  of  dedication  must  have 
been  accepted  by  such  authorities,  either 
by  user  or  someformal  act  of  acceptance.** 
And  at  page  80,  81  Cal.,  and  page  477,  23 
Pac.  Bep.,  it  Is  said:  "Such  acceptance 
most  be  within  a  reasonable  time  after 
audi  offer  of  dedication,  and.  If  not  accept- 
ed, the  owner  may  resume  tbe  possession 
of  the  property,  and  thereby  revoke  bis 
offer.**  Tested  by  these  rules,  (which  seem 
to  have  been  approved  In  City  of  Enreka 
v.Croghan,81  Cal.527,i  and  City  of  Enreka 
v.  Armstrong,  83  Cal.  623,  22  Pac.  Bep.  92S 
and  23  Pac.  Bep.  1085,)  it  appears  to  us 
that  In  this  case  there  existed  a  sufflcipnt 
offer  of  dedication  by  the  making  of  thB 
map  and  tbe  sale  of  lands  with  reference 
thereto.  The  user  by  the  public  for  a  long 
time  prior  to  what  Is  claimed  tu  hare  been 
a  revocation  by  the  deed  of  Charles  Crock- 
er to  the  Central  Pacific  Bailroad  Compa- 
ny, under  whom  the  plaintiffs  claim  by 
lease  of  the  premises,  is  a  siifficlent  accept- 
ance of  such  offered  dedication  to  make  lt 
complete  b^ore  the  attempted  revocation, 
at  least  to  the  extent  of  a  street  80  feet  In 
width,  which  Is  enough  for  tbe  purposes 
of  this  matter. 

Tbe  further  point  Is  made  that  CharleH 
Crocker,  as  trustee  of  tbe  Central  Pacific 
Company,  had  no  authority  to  dedicate 
the  land  for  a  street.  It  does  not  appear 
distinctly  from  the  record  whether  the 
Contract  &  Finance  Company,  or  Mr. 
Crocker.first  made  the  map,  but  they  both 
sold  land  with  reference  to  It,  and  tbe 
land  was  accepted  by  tbe  public  In  nslng 
It  as  a  street  and  highway  as  against 
both  of  tlieni.  But.  In  addition  to  this, 
there  Ib  nothing  in  the  record  to  ehowany 
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trnst  czprpssed  In  the  deed  from  ttae  Con- 
trAct  &  Finance  Company  to  Crocker. 
On  the  face  of  the  deed.  It  muBt  be  pre- 
Ruined  that  he  took  the  fee-simple  title  to 
the  land.  Code  ClWl  Proc.  S  1105;  Mabnry 
T.  Rills.  5S  Cal.  11-16.  There  la  notbini?  In 
the  CTldeDceaafflclent  to  rebut  thia  prop- 
osition, or  to  show  any  kind  of  a  trust 
capacity  which  Crocker  bore  Inconsiatent 
with  the  right  to  dedicate  the  land.  At  the 
moat,  the  parol  evidence  t.-bb  a  declara- 
tion or  opinion  of  the  wltneaa  that  Crock- 
er held  the  land  In  a  trust  capacity ;  but 
as  to  the  character  of  that  trust  no  evi- 
dence whatever  Is  given.  We  think  the  er- 
1  lence  sufficient  to  austata  the  finding, 
and  advise  that  the  Judgment  and  order 
be  affirmed. 

I  concur :  Taxclirf,  O, 

Hayse,  C.  Iconear  In  the  eonelualon. 

Frb  Curiam.  For  the  reaaona  given  In 
the  foregoing  opinion  the  Judgment  and 
order  nre  affirmed. 

(8S  C»l.  230)  — — 

ToWNSEND  T.  Brioos.    (No.  13,727.) 
(Supreme  Court  cf  California.  March  fi,  1891.) 

KbW  TbIAL— DiSCHETIO:^  or  COUBT— LfADBQOAn 

Id  an  action  for  personal  inluries,  where 
platntifl  recovered  a  verdict  for  $500,  It  tvas  not 
an  abuse  Dl  discretios  to  grant  a  new  trial,  where 
he  was  wroBglully  aBsaultod  by  defeadant,  was 
then  46  years  old,  and  in  good  health,  and  able 
to  earn  160  per  month,  and  the  injury  inflicted 
resulted  in  tne  loss  of  his  arm,  and  the  verdict 
was  wholly  inadequate  to  compensate  him  for  the 
damage  sustained. 

Com  ml&sloners'  decision.  Department 
1.  Appeal  from  superior  court,  Ventura 
county ;  B.  F.  Wilijaus,  Judge. 

BroUHSean  d  Hntch,  {Bfackstoek  A  Shep- 
herd,ot  counsel,)  for  appellant  Baraea 
it  Selby  and  H.  Li.  Poplin,  for  respondent. 

Bkixhur,  C.  The  plaintiff  brought  this 
action  to  recover  damages  In  the  sum  of 
^20,()UO  for  pemonal  injuries  alleged  to 
have  been  wrongfully,  wantonly,  and  nia- 
licioualy  caused  by  thu  defendant.  The 
case  was  tried  by  a  Jury  and  a  venllct  re- 
turned in  favor  of  the  plaintiff  for  f  .'HKl,  on 
which  Judgment  was  entered.  lu  due 
time  the  plaintiff  served  notice  o(  his  in- 
tention to  move  for  a  new  trial  upon  the 
following  grounds:  "(1)  Insufficiency  of 
the  evidcuco  to  Justify  the  verdict;  (2) 
that  theverdlct  Is  against  law;  (3)  errors 
in  law  occurring  nt  the  trial,  and  except- 
ed to  hy  the  plaintiff."  The  notice ntiited 
tiiat  the  motion  would  be  made  upon  a 
bill  uf  excGptiuns  to  be  thereafter  settk'd. 
and  Bui-li  a  bill  was  thereafter  settled  Hud 
lllfd.  The  court  granted  the  motion,  but 
upon  what  ground  does  not  appear,  and 
the  deiendant  appeals  from  the  order.  It 
is  claimed  for  appellant  that  the  bill  of  ex- 
ceptions lihuwa  uo  errors  In  law  commit- 
ted ut  the  triul,  and  contains  no  suiMclent 
Hpt'cillcation  of  the  particulars  In  which 
ihc  evidence  is  alleged  to  be  insafliclent  to 
juHtity  the  verdict,  and  hence  that  tlie  new 
iilnl  wuH  Improperly  granted.  The  bill  of 
•exceptions  states  that  the  plaintiff  exccpt- 


(CaL 

ed  to  the  verdict  of  the  Jary  upon  the 
ground  of  the  Inaufflclency  of  the  evidence 
to  Justify  It,  and  It  contains  apeciflcationa 
to  the  eflect  that,  as  shown  by  the  evi- 
dence, plaintiff  was  wrongfnlly  asauulted 
and  beaten  by  the  defendant;  that  bewaa 
then  40  years  of  age,  and  up  to  that  time 
In  good  health,  and  able  to  earn  fOO 
permonth;  tbattbe  Injnrleeao  inflicted  re- 
sulted In  the  loss  of  hla  left  arm,  caueing 
him  great  physical  and  mental  pain,  and 
in  rendering  him  nnable  to  earn  his  sup- 
port; that  "the  verdict  of  five  hundred 
dollars  returned  will  not  compensate  plain- 
tiff for  the  detriment  proximately  caused 
by  aald  Injury,  and  la  not  equivalent  to 
the  amount  plaintiff  will  lose  In  one  year 
as  wages  in  earuing  capacity  alone:"  and 
that  "the  amount  of  the  verdict,  five  hno- 
dred  dollars,  is  wholly  Inadequate  and  in- 
algniflcant  as  compeneation  for  the  dam- 
age sustained  from  aald  Injury. "  We 
think  the  specification  anffldent.  So 
Brats  T.  Jeaaup,  64  Cal.  118;  Bennett  v. 
Uol>ro,  72  Cal.  178, 18  Pac.  Hep.  478.  The 
evidence  showed  very  clearly  that,  with- 
out any  sufficient  cause,  defendant  struck 
plaintiff  on  the  bead  with  a  mallet  aeveral 
times;  that  plaintiff  was  knocked  down, 
and  fell  on  a  cutting-machine;  that  hla 
left  elbow  Joint  waa  badly  cut,  and  the 
principal  arteries,  veins,  and  nerves  of  the 
arm  severed ;  that  he  bad  one  scalp 
wound,  an  Inch  and  a  half  long,  cut 
through  t(i  the  bone;  that  to  save  his 
life  it  was  necessary  to  amputate  hla  arm 
above  the  elbow,  and  that  be  su(tere<i 
great  pain  both  before  and  after  the  am- 
putation. Under  such  a  showing  of  tho 
facts,  the  court  may  well  have  thought 
that  t5u0  was  a  grossly  inadeunate  sum 
to  compensate  the  plaintiff  for  the  Injurlea 
rerelred,  and  may  have  granted  the  mo- 
tion on  that  ground.  And  the  rule  is  well 
settled  that  an  order  granting  a  new  trial 
will  not  be  reversed  on  appeiu,  if  It  can  be 
JuHtlHed  on  any  of  the  grounds  upon 
which  the  motion  was  made.  Nally  v. 
McDonald,  77  Cal.  284.  1&  Pac.  Rep.  418; 
Harnett  v.  Railroad  Co.,  78  Cal.  31.20  Pnc. 
Rep.  154;  Curtiss  v.  Starr,  85  Cal.  376.24 
Pac.  Rep.  SU6.  Vie  are  unable  to  see  that 
the  court  abused  itsdlscretion  In  granting 
the  new  trial,  and  we  therefore  advise 
that  the  order  bo  affirmed. 

We  concur:  Foots,  C;  Hathb,  a 

pRR  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  onlerls  affirmed. 


Adahb  t.  Andross.   (No.  18,006.) 
(Supreme  Court  of  CaUfomia.  March  10, 1891.) 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
W.  V.  Van  Reyneuom.  Judge. 

Whlttemore  &  Senrs,  for  appellant. 
Roger  JohDBODt  for  respondent. 

PRR  Curiam.  This  caune  waa  aubmltted 
without  nrgumcnt.  and  there  are  no  briefs 
on  file.  We  do  nut  know,  therefore,  upon 
what  i^olnts  appellant  relics  forareversal. 
The  ruling  of  thecourt  belowin  sustaining 
the  demurrer  appears  to  be  right.  The 
Judgment  hi  alQrmed. 
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Moors  t.  Moody.  (No.  18,(tl8.) 
(Supreme  Court  of  California.  March  7,  1S91.) 
Bbtisw  oh  Appeal — SurrionNor  or  Btidbhcb. 

AJadgmeDtdeptffiding  upon  aflodln^whloh 
is  tally  smulned  ay  the  «Tidenoa  will  not  be 
dlBtorbed. 

Com mlsBf oners*  declBlon.  In  bank. 
Appeal  from  saperior  court,  San  Joaqnln 
countT;  F.  T.  Baldwin.  Jndse. 

Joshua  B.  Webster  and  L.  W.  EIUott,ior 
appellant.  Davia  &  Hill,  for  respondent. 

Belcher,  C.  Thle  la  an  action  to  re- 
cover the  Hum  ol  f450.80,  balance  of  ac- 
connt,  for  KondB  allesed  to  bave  been  aoid 
and  delivered  by  C.  B.  WUIIamB  &  Co.. 
plalntHTB  aBBlKnors*  to  defendant.  The 
answer  denied  all  of  the  material  aver- 
mentfi  of  the  complaint.  The  court  below 
fonnd  upon  all  the  Issuea  againBt  the 
plaintiff,  and  gave  Judgment  for  the  defend- 
ant, from  which,  and  from  an  order  deny- 
ing  a  new  trial,  plalntlET  appeals.  It  Is 
claimed  for  appellant  that  the  flodlngs  of 
fact  were  not  Justified  by  theevldence.and 
that  the  Judgment  should  therefore  be  re- 
versed. No  brief  has  been  filed  od  behalf 
of  respondent.  The  seventh  finding  reads 
as  follows:  "The  said  C.  £.  Williams  & 
Cu.  did  not  Bell  to  the  defendant  any  of 
■aid  mercbandltie,  and  defendant  did  not 
porchase  the  same,  and  the  defendant 
was  not  at  the  time  o!  tbe  commence- 
ment of  this  action  and  Is  not  Indelited 
to  tbe  plaintiff  in  any  sum. "  Thia  finding, 
if  Justified.  Is  conclusive  of  the  case;  and, 
after  carefully  reviewing  tbe  testimony 
brought  op  Id  the  record,  we  think  it  is 
Jastifled.  and  must  be  sustained.  No 
neeful  purpose  would  be  accomplished  by 
stating  the  probative  facts  at  length,  and 
we  therefore  omit  to  do  so.  We  advise 
that  tbe  Judgment  and  order  appealed 
from  be  afBrmed. 

Vfeconcor:  VAKOLisr,  C. ;  Foote,  C 

Per  Cubiah.  For  the  reasons  given  In 
foregolDg  opinion  tbe  Judgment  and  order 
api>ealed  from  are  affirmed. 


n  CaL  IBS 

Ellbn  t.  Lbwison  tt  at.   (No.  18,001.) 
iSupreme  Ctmrt  of  Calif omtti.  Moroh  6,  1891.) 
Orm—AuETrDUSTTT  or  Plbadi^to— Evidence. 

1.  Id  aa  action  by  the  guardian  of  a  person 
claimed  to  have  been  rum  compos  menti9  to  ra- 
corer  a  ffift,  an  amenclment  oi  the  complaint  to 
allow  erideoce  of  andue  influence  Is  not  a  sur- 
prise entitling  defendants  to  a  continuance,  if  it 
reasonably  appeared  from  the  complaint  that  un- 
dne  infloence  was  relied  on. 

3.  An  objeotion  that  the  court  reqaired  an 
amendment  to  tbe  answer  to  be  filed  at  once  Is 
without  merit,  where  it  appears  tnat  it  was 
easily  made. 

&  Where  defendant  In  awtx  case  seeks  to 
show  that  the  glftwas  made  b>  her  father  because 
bar  brother-in-law  bad  previously  stolen  a  large 
sum  d  money  from  him,  evidence  that  a  large 
sum  was  carried  to  her  father's  bouse  is  inadmis- 
sible  without  proof  of  tbe  time  It  was  taken  there. 

In  bank.  Appeal  from  superior  court, 
Nevada  eounty;  J.  M.  Walling,  Judge. 

Fred.  Searls  and  H.  L.  Ovar,  for  apptd- 
lants.  Tboa.  S.  Fordt  lor  respondent. 
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Per  Coriav.  This  action  was  brongrht 
by  the  plaintiff  against  tbe  defeadants  aa 
the  administrators  of  the  estate  of  Em- 
ma J.  Regit,  deceased.  Tbe  plnintlff  ob- 
tained a  verdict  and  Judgment  against  the 
defendants  in  (heir  representative  capacity 
as  prayed  for,  and  from  that  Judgment 
tbla  appeal  1b  taken,  on  the  Jnd^ott  roll 
and  a  bill  of  exceptions. 

Tbe  facts  set  up  In  tbe  complaint  were, 
in  brief,  that  Glie  Ellen,  an  Incompetent 
person,  who  sues  by  his  guardian,  bad 
been  Indaned  by  his  daughter,  Mrs.  Itegli, 
to  make  her  a  gift  of  f 15.860,  which  gift, 
"byreason  of  the  premises, is  utterly  void, 
and  the  conversion  of  tbe  said  money 
was  wrongful,  and  without  considera- 
tion.* The  grounds  whteh  the  plalntltr 
clnims  tha  t  be  relied  on  to  anetaln  bis  con- 
tention are  that  the  gift  was  made  by 
an  incompetent  person  while  being  anduly 
Influenced.  Upon  the  trial,  when  evidence 
was  sought  to  be  Introduced  as  to  the 
fraud  and  nndoe  Influence  claimed  to 
bave  been  exercised  by  Mrs.  Itegli,  In  her 
Hfe-tlme,  and  to  have  induced  the  gift,  tbe 
defendants  objected  that  such  evidence 
was  Inadmissible  under  the  pleadings; 
that  no  eucb  issue  was  tendered  by  the 
complaint;  and  that  the  only  Issue  ten- 
dered was  "that  of  mental  incompetency 
to  make  the  alleged  gift."  The  court 
agreed  witb  the  defendant,  and  allowed 
the  platntirrs  at  once  to  amend  the  com- 
plaint, which  was  done  In  a  few  lines. 
Counsel  tor  d^endants  Insisted  on  being 
allowed  10  days  In  which  to  answer,  but 
did  not  ask  for  any  lees  number  of  days. 
The  court  ruled  them  to  an  immediate 
answer,  which  was  made  at  once,  and 
briefly,  though  sufflciently;  and.  as  ap- 
pears to  us,  this  was  easily  done,  and 
without  any  tnconvenlenee.  Wbereapon 
they  moved  for  a  continuance  on  an  afB- 
dHTlt  alleging  surprise,  and  that  they 
must  now  adopt  a  different  line  of  de- 
fense by  reason  of  the  amendment,  and 
stated  that  they  expected  to  be  able  to 
obtain  proof  open  "all  of  said  new  Issnes 
now  tendered  which  Is  not  now  at  their 
command,"  and  that  they  needed  further 
tfuie,  etc.  The  court  refused  to  grant  the 
continuance,  and  the  trial  proceeded, 
against  the  objection  of  the  defendants. 
It  is  claimefl  that  the  court  below  was 
guilty  of  an  abuse  of  discretion  In  not  al- 
lowing time  to  file  the  amendment  to  the 
answer,  and  In  refusing  to  grant  a  con- 
tinuance. As  to  the  first  matter.  It  1b 
plain  that  the  amendment  was  easily 
made  ami  filed  as  requested,  and  there  cer- 
tainly was  no  abuse  of  discretion  In  re- 
qnlring  this  to  be  done.  As  to  the  other 
point,  it  is  clear  to  us,  front  an  lnB[)ectlon 
of  the  complaint,  that  It  was  the  Inten- 
tion of  the  pleader  to  charge  both  that  the 
girt  was  made  when  Elle  Ellen  was  in- 
competent to  make  It,  and  also  that  he 
was  induced  tu  make  It  by  the  fraudu- 
lent acts  and  undue  influence  of  Mrs. 
Regli.  It  Is  true  that  tbe  pleading  Is  not 
to  be  commended  as  a  model  In  this  re- 
spect, but  we  think  it  was  sufficient.  Out 
of  abundant  cantlon,  apparentlT,the  trial 
Judge  had  the  complaint  amended  and 
answered;  but  he  was  evidently  of  the 
opinion  that  there  was  no  anrprlae  aprung 
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upon  the  defendants,  and  we  agree  with 
him. 

It  Is  farther  aaslnrned  lor  error  that  the 
conrt  erred  In  lefuaina  tu  allow  the  wlt- 
nesB  Schaffer  to  testily  that  Ellen,  since 
the  year  IMS.  and  before  his  stroke  of  par- 
alysis, was  In  the  habit  of  keeping  large 
BDms  of  money  in  bis  faonse,  and  tbat  the 
witneHs  bPlped  Ellen  to  carry  $15,000  there. 
The  purpose  of  thla,  we  suppose,  was  to 
show  that  when  Urs.  Regll,  as  testified 
to  by  Grabam,  bad  In  the  fall  of  1S86  up- 
braided her  father  with  bavins  willed  bis 
property  to  her  sister,  and  that  her  sis- 
ter's husband  had  come  np  to  the  fa- 
ther's place,  after  his  attack  of  paralysis 
in  the  sprluK  of  that  year,  opened  bis 
safe,  and  carried  "down  his  papers  and 
money,  and  they  had  stolen  $31,000."  tbat 
she  was  speaking  the  truth,  and  tbat  Jo- 
seph Sanders,  the  husband  of  her  sister, 
bad  In  bis  account  of  the  matter  sworn 
falsely.  The  evidence  on  this  head  sought 
to  be  elicited.  Just  alluded  to,  as  well  as 
that  the  witness  had  helped  "Mr.  Ellen  to 
carry  $15,000  over  to  bis  house  In  gold 
coin,"  was  not  admlsHlble,  for  the  reason, 
il  no  other,  tbat  it  does  not  app^^nr  at 
what  definite  time  It  would  be  shown 
that  such  mon^  was  kept  or  carried  to 
Ellen's  house.  It  might  have  been,  for 
all  tbat  the  evidence  would  have  shown 
to  the  contrary,  many  years  before  the 
time  when  ganders  had  gone  to  Ellen's 
house  and  taken  away  the  money,  us  he 
Is  claimed  to  have  done.  It  might  have 
bewa  In  the  year  1809,  and  Sanders  took 
wbat  money  be  carried  to  San  Francisco 
In  1886.  It  is  further  objected  that  the  wit- 
ness was  not  allowed  to  state  In  contra- 
diction of  Sanders'  statement  (tbat  be 
bad  taken  away  only  about  $5,0SU.50  In 
gold  coin  from  Ellen's  safe  in  18S0,  and 
that  he  bad  the  money  In  a  hand-satchel, 
and  the  books  and  papers  In  a  large 
satchel)  "that  Sanders  was  wdghed  down 
by  two  large  satchels,  which  appeared  to 
weigh  75  pounds  each."  The  witness  had 
Just  stated,  without  objection, that"  when 
Sanders  went  to  San  Francisco  he  had 
two  big  valises,  about  18  Inches  In  length, 
and  a  foot  In  diameter,  and  they  appeared 
to  be  very  heavy."  This  was  substan- 
tially wbat  It  wus  proposed  he  should 
again  testify  to,  with  a  guess  as  tu  the 
weight  of  the  satchels  added.  We  do  not 
think  the  action  of  the  court  resulted  in 
prejudicial  error.  It  was  proposed,  with 
a  view  to  lay  a  foundation  for  Sanders'  im- 
peachment, to  ask  him  whether,  in  the 
month  or  July.  1887.  In  the  presence  of  va- 
rioas  parties,  Mr.  Ellen  had  not  used  lan- 
guage to  him  Indicating  tbat  Ellen  be- 
lieved Sanders  and  his  wife  bad  taken  the 
money  of  the  former.  We  suppose  that  if 
the  witnesses  had  declared,  as  was  evi- 
dently expected,  that  such  had  not  been 
the  case,  tbe  defendants  would  have  Intro- 
duced evidence  to  show  tbat  Kllen  was 
angry  with  Sanders  and  wife,  and  tbat 
the  cause  of  this  anger  was  bis  belief  that 
they  bad  stolen  his  money.  Admitting 
that  the  question  had  been  answered  by 
Sanders  in  the  afiiruiative.  or  that,  If  he 
had  not  so  answered,  the  defendants 
could  have  shown,  as  they  proposed,  that 
Ellen  WBB  angry  at  Sanders  and  wife,  and 


because  be  believed  tbat  they  had  stolen 
from  him, still  the  evidence  could  not  have 
aided  tbe  defendants.  There  was  nothing 
In  It  or  the  record  which  tended  to  show 
that  Ellm  had  any  belief  aa  against  tbe 
honesty  of  Sanders  and  wife,  or  anger  at 
them  on  that  account,  except  as  derived 
from  the  statement  of  Mrs.  Regll  to  him 
that  they  bad  stolen  money  from  bim. 
It  was  already  proved  that  be  was  angry 
with  them  on  that  accoant,  and  further 
proof  of  the  existence  of  such  anger  or 
bias  would  not  havehelped  the  defendants 
unless  there  was  sometbing  to  show  that 
It  had  pruceded  from  some  cause  inde- 
pendent of  Mre.Regll's  statements  to  bim. 
So  that.  If  the  evidence  was  admissible,  it 
was  immaterial. 

Admitting  that  tbequestlon  put  toKru- 
ger  was  objcctlonnble,  yet  the  answers  ot 
thft  witness  In  reference  to  that  and  other 
questions  on  tbat  line  did  not  tend  to 
support,  but  rather  to  negative,  tbe  coao- 
sel's  theory  of  the  plaintiff's  mental  incom- 
petency, and  no  harm  was  done,  nor  do 
we  think  there  was  any  misleading  of  the 
Jury  by  the  court  allowing  the  question 
to  be  put. 

McGlasban,  a  wltnesn  lor  defendants, 
who  had  testified  to  the  check  given  by  El- 
len to  Mrs. Regll.  was  asked  this  question: 
"Did  be  deliver  that  as  his  own  voluntary 
act?"  and  an  objection  by  plaintiff  was 
sustained.  Defendants  then  offered  tu 
prove  by  the  witness  tbat  the  check  was 
signed  and  delivered  voluntarily,  and 
an  objection  to  the  offer  was  sustained. 
These  rulings  are  assigned  as  reversible  er- 
ror. The  obJectionK  were  that  the  witness 
was  attorney  for  Ellen  at  tbe  time,  and 
for  tbat  reason  should  not  be  allowed  to 
testify ;  and  that  the  testimony  sought 
was  mere  expression  of  opinion  about  a 
matter  which  whs  for  tbe  determination 
of  the  Jury,  and  waslrrelevant.lmmaterial. 
etc.  We  donbt  whether  tbe  question  was 
admissible  as  a  strict  question  of  law. 
Certainly  neither  People  v.  Sanford,  48 
Cnl.  29,  nor  People  v.  Montelth.  7H  Cal.  7. 
14  Fnc.  Rep.  873,  (relied  on  by  appellants,) 
is  closely  In  point.  In  the  former  case  it 
was  merely  held  proper  for  a  witness  to 
testify  to  the  condition  of  tbe  mind  of  a 
person  at  the  time  he  made  a  dying  dec- 
laration.—tbat  la."  whetherit  was  clear  or 
cunfusi'd;"  and  In  the  latter  case,  where 
there  was  a  question  as  to  the  Intoxica- 
tion of  the  defendant,  it  was  merely  held 
proper  for  a  witness  to  testify  "what  ap- 
peared to  be  his  condition  as  to  sobriety." 
But  in  the  case  at  bar  It  was  sought  to 
prove  by  the  opinion  ot  the  witness  what 
the  motive  was  which  Induced  the  third 
party  to  do  n  certain  act,  that  is,  whether 
he  did  the  act  "voluntarily."  Such  evi- 
dence might  be  admissible  under  pecnllar 
circumstances,  but  we  doubt  If  it  was  ad- 
missible in  the  case  at  bar.  But  if  it  be 
admitted  that  thecourterred  on  this  point, 
the  error  was  not  of  sufficient  Importance 
to  work  fl  reversal  ot  the  J  a  dgmen  t. 
When  a  case  tike  this  one  has  been  upon 
the  whole  fairly  submitted  to  a  Jury,  a 
mere  abstract  error  doing  no  Injury  will 
be  dlRregnrded.  The  witness  McOIashan 
had  testified  very  fully  to  the  condition 
of  Ellen's  mind  at  the  time  tbe  check  was 
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glTen.  He  hail  said  "that  his  mental  con- 
dition was  aa  aoaad  as  he  ever  knew  him 
to  be,  aa  he  had  every  opportonity  of 
teatlnslt;  that  he  talked  rer.v  Intelligent- 
ly nn  buBtneBB  matteni;  that  he  was  pres- 
ent when  the  check  wae  given  to  Emma 
ReicH,  about  the  25th  of  March ;  that  Ellen 
Blgrned  the  check  In  bia  presence,  and  atat- 
ed  bis  reasons  for  making  the  gift,  and 
he  saw  the  check  dellrered  to  Mrs.  Begli 
by  Mr.  Ellen ;  that  others  were  present  at 
the  time;  and  that  he  himself  drew  the 
body  of  the  check  at  Mr.  Ellen's  reqaest; 
and  [testified]  to  all  the  vlrcnmetances 
that  occorred  at  the  time."  Now,  this 
testimony  was  iast  as  clearly  to  the  point 
—and  mnst  have  been  so  anderstood  by 
the  Jary— ttaat,  in  the  opinion  of  the  wit- 
ness, the  check  was  signed  and  delivered 
volantarlly,  as  it  the  word  "  voluntary  " 
or  "voluntarily,"  had  been  expressly  used 
by  the  witness;  and  it  would  be  an  unjust 
thing  to  reverse  ttae  case  becaose  the  wit- 
ness was  not  allowed  afterwards  to  add 
the  word  "  voluntary. "  It  Is  quite  clear 
that  no  snbatantlal  Injury  was  done  by 
the  rnling  of  the  court  on  this  point.  Tbe 
Judgment  is  affirmed. 

SB  Csl.  194   

WooDROop  et  al.  v.  Howbs  et  at.  (No. 

13,939.) 

(Supreme  Court  of  Calif omia.  March  3,  1891.) 

GOBPOBA.TION8  —  STOCKHOLDERS — FSiLDDS  OF  Ma- 
JOBITX— RlQHTS  or  MiNORITT— PLS&DINQ. 

1.  A  purchase  of  lands  from  a  corporatioo 
by  one  of  the  directors,  at  one-tenth  of  its  real 
'value,  raises  apresumption  of  fraud  against  him, 
and  he  most  show  affirmatively  that  the  transac- 
tion was  perfectly  fair. 

9.  The  owners  of  a  malorllr  of  the  stock  of  a 
oorporation,  who  persuade  their  ^'implements 
and  representatiTes*'  on  the  board  of  directors  to 
convey  to  them  the  property  of  the  corporation 
f^  a  grossly  inadequate  consideration,  in  fraud 
of  the  mincority  stockholders,  must  be  held  to 
have  participated  In  the  fraud  of  the  directors. 

3.  A  complaint  which  alleges  that  plaintiffs 
and  defendants  are  stockholders  in  a  corporation; 
that  the  directors  are  the  "imptements  and  rep- 
resentatives'* of  defendantB,  who  own  a  majority 
of  tlM  stock;  and  tbst  the  directors  conveyed  to 
defendants  Und  ef  the  corporation  at  one-tenth  of 
its  real  value,  in  fraud  of  the  other  stockholders, 
—states  facts  constituting  actual  fraud,  and  is 
sufficient  on  demurrer. 

4.  Defendants  acquired  a  lai^  tract  of  land, 
sgreelnir  to  pay  the  deferred  purchase  money  in 
annaal  Installments,  but  reserving  to  themselves 
the  ri^t  to  pay  the  whole  of  it  "at  any  time  be- 
fore maturity. "  They  then  organized  a  corpora- 
tion, conveyed  the  land  to  it,  received  stock  In 
exchange,  and  agreed  with  the  corporation  to  pay 
tbe  unpaid  purchase  price  of  the  Idnd  "et  ma- 
turi^.  **  To  secure  the  performance  of  this  agree- 
ment 10^000  shares  of  tliA  stock  issued  to  defend- 
■Dts  were  plaoed  in  escrow,  but  subsequently  the 
oorporation  permitted  such  stock  to  be  delivered 
to  defendants,  on  condition  that  It  should  be  sold 
by  them  at  a  specified  rate,  and  that  the  proceeds, 
"aa  received,  should  be  applied  by  them  to  the 
oxtingaishoient  of  the  debt.  Beld,  that  a  com* 
{itaint  which  alleges  that  defendants  applied  tbe 
cash  proceeds  to  thelrownnse,  in  violation  of  the 
conditions  on  which  tbe  stock  was  delivered  to 
ttaem.  is  not  demurrable  for  Its  failure  to  allege 
that  the  deferred  purchase  price  of  the  land  had 
become  due,  as  dotendants  nad  it  in  their  power 
to  pay  at  aiur  time  before  matoritr,  and  the  con- 
ditions on  which  tbe  stock  was  delivered  to  them 
made  it  their  duty  to  so  apply  the  proueeda  **aB 
received"  them. 
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B.  The  auction  In  the  compMnt  that  de- 
fendants applied  the  cash  proceeds  of  the  stock 
to  their  own  use,  and  did  not  pay  the  debt,  Is  a 
sufficient  showing  of  theuon-performanoeof  their 
contract,  as  the  court  will  not  presume  ttiat  some 
third  person  paid  the  debt,  or  that  the  corpora- 
tion was  substituted  as  the  debtor  on  the  transfer 
of  the  land  to  it. 

6.  The  fact  that  defendants,  on  the  sale  of  tbe 
stock,  received  onlypart  of  the  purchase  price  in 
cash,  and  that  the  oomplfdnt  contains  no  allega- 
tion that  they  converted  to  t^oir  own  use  the 
notes  given  for  the  balance,  does  not  give  rise  to 
the  presumption  that  they  turned  such  notes 
over  to  the  corporation  in  satisfaction  of  the 
agreement,  aa  snob  agreement  [nwides  ttiat  the 
proceeds  shall  be  applied  by  defendants  In  ex- 
tinguishment of  the  debt  to  the  original  owners 
of  the  land,  and  not  thai  they  shall  be  turned 
over  to  the  corporation. 

7.  Thecomplaiut  Is  not  rendered  defective  by 
its  failure  to  allege  that  the  corporation  has 
paid  out  any  money  or  SQStalned  any  damage  by 
aefendaut'a  failure  to  perform  their  agreement 
to  pay  tbe  deferred  purchase  price  of  the  land, 
as  such  payment  is  essential  to  the  protection  of 
the  corporation's  right  to  tbe  property. 

8.  After  selliag  the  stock,  and  converting  the 
oasb  proceeds  to  ueir  own  use,  defendants  in- 
duced the  oorporation,  without  consideration,  to 
assume  the  debt  for  the  deferred  porohase  money 
of  the  land.  They  then  purchased  back  the 
stook,  which  had  greatly  depreciated  in  value, 
and  by  means  of  tbeir  control  over  the  corpora- 
tion sold  to  it  the  stock  at  a  price  greatly  exceed- 
ing its  market  value.  H^d,  that  the  approval  of 
such  sale  at  a  stockholders'  meeting  will  not 
affect  the  rights  of  the  minority  atockholdets, 
who  did  not  consent  thereto. 

9.  The  right  of  the  minority  stockholders  to 
attack  these  various  transactions  between  defend- 
ants and  the  corpOTatlon  is  not  affected  by  tbe 
fact  that  they  we  completely  "ezeoated, "  as  such 
transactions  were  not  merely  beyond  the  powers 
of  the  corporatltm,  but  procured  by  the  fraud  of 
defendants,  who  controlled  it;  nor  need  the 
minority  stockboldera  offer  to  place  defendants 
in  statu  quo. 

10.  The  fact  that  Hm  stock  transferred  by  de- 
fendants to  the  corporation  had  originally  been 
f^rarded  as  sufflclenb  seoority  for  we  perform- 
anoe  of  defendants'  agreement  to  pay  the  de- 
ferred purchase  price  of  the  land  is  no  defense  to 
an  action  fur  their  fraudulent  sale  of  it  to  the 
corporatioa,  where  it  is  shown  that  such  stock 
bad  greatly  depredated  In  valoe  In  tbe  mean 
time. 

11.  Since  the  directors  of  the  corporation  were 
only  defendants*  "implements  and  representa- 
tives, "  and  since  it  was  not  shown  that  tbej  re- 
ceived or  had  any  interestln  thefTaits  of  defend- 
ants' transactions,  it  Was  not  necessary  to  Join 
them  as  defendants. 

Commlssloners'decision.  Department  1. 
Appeal  from  superior  court,  Los  Ani^eleB 
county;  William  P.  Wadk.  Jadge. 

Wicks  <£  Ward,  for  appellants.  WHsoa 
<£  Lamme,  M.  T.  Allen,  and  Barclay,  WiU 
son  &  Carpenter,  for  respondents. 

Hatnic.  C.  Thin  was  a  suit  In  equity  by 
three  stockholders  of  the  Serai-Tropic 
Land  &  Water  Company  for  rell^  airalnat 
certain  transactions  of  tbe  company  with 
the  defendants,  F.C.Howes.  George  H. 
Bonebrake.and  Samuel  Merrill.  The  trial 
court  gave  final  Judgment  for  the  defend- 
ants upon  demurrer  to  the  complaint,  and 
tbe  plalntllTs  appeal.  The  complaint  con- 
sists of  75  printed  pages,  and  is  exceeding- 
ly prolix  and  involved.  It  con  tains  three 
causes  of  action  separately  stated.  Tbe 
demurrer  was  to  tbe  whole  complaint  and 
to  each  separate  canse  ul  action. 
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1.  Tbesnbstance  of  the  material  facte 
alleged  In  tbe  first  dlvfeioD  ot  tho  com- 
plaint is  na  folio  we :  At  the  period  In  qaeB- 
tloD  two  of  the  plaintiffs  and  tbe  defend- 
ants, Howes,  Bonebrake,and  MeiTiU,  were 
stockhuldera  of  tba  corporation.  Tbe 
tblnl  plalntlH  acquired  bla  stock  some- 
what  later  than  the  others,  bnt  this  Is  not 
material.  In  the  view  we  have  taken.  The 
defendant  Howes  was  a  director  of  the 
company,  and  it  is  alleffed  that  the  other 
members  of  the  board  "were  only  nominal 
directors  thereof  for  the  purpose  of  carry- 
Inc  out  tbe  plans  and  subserving  tbe  in- 
dividual in  terests  of  tbe  defendants,  Ho  wca, 
Bunebrake,  and  Merrill,  and  had  no  inter- 
eat  In  tbe  management  and  conduct  of  Its 
atfaini,  except  as  tbe  ImplementH  and  rep- 
resentatlveri  of  the  Interests  and  wills  ol 
delenduntH,  Howes,  Bonebrnke,  and  Mer- 
rill. "  In  tbisconditlon  of  affairs  tbe  "  said 
board  ot  dlrectom,  dlsrcffardlnK  tbe  Inter- 
ests and  rights  of  all  stofkholders  of  said 
company  other  than  eald  How**8,  Bone- 
brake,  and  Merrill,  and  for  the  purpose  of 
defrauding  suchBtnckholders.and  through 
the  connivance  of  said  Howes,  Bonebruke, 
and  Merrill,  and  for  the  purpose  of  sub- 
serving tbe  individual  interests  ol  said 
Howes,  Bonebrake,  and  Merrill,"  sold  to 
tbeni  for  tiie  price  of  ¥30  per  acre  certain 
speciflcally  described  landd,  which  "carried 
with  them,  as  Incident  or  appurtenant 
thereto,  their  prorata  proportion  of  all  the 
waters  owned  by  the  Seml-Troplc  Land  & 
Water  Company."  At  the  time  of  this 
transaction  tbe  land  sold  w^as  worth  the 
sum  of  fSOO  per  acre,  which  was  known 
to  all  the  parties.  Subsequently  the  three 
defendants  named  became  directors  of  the 
company,  and  were  so  at  the  commence- 
ment of  the  suit.  Tbe  plaintiffs  demanded 
^hot  a  suit  be  commenced  In  the  name  of 
the  corporation;  but.  this  demand  not 
having  been  complied  with,  the  plaintiffs 
brought  theprcsent  suit  on  Iwhallof  them- 
selves and  tbe  other  stockholders,  Joining 
the  corporation  aa  a  defendant. 

In  addition  to  the  foregoing  facts  much 
nonecessary  matter  Is  alleged,  as,  for  ex- 
ample, the  representations  which  the  de- 
fendants made  to  the  plaintiffs  at  the  time 
the  latter  acquired  their  stock.  The  suit 
is  not  for  relief  against  tbe  contract  under 
which  they  acquired  said  stock,  and  hence 
the  repreHentations  rcfened  to  are  Imma- 
terial. So.  too,  it  is  Immaterial  to  the 
casestated  in  thiadlvisionof  thccomplaint 
how  the  corporation  acquired  Its  riglits 
to  the  property,  though  It  may  be  permis- 
sible to  state  such  facts  to  show  that  the 
three  causes  of  action  grew  out  of  the  same 
Bet  of  transactions.  In  support  of  their 
demurrer  to  this  part  of  the  complaint  the 
defendants  make  the  following  points : 

(a)  It  Is  said  that  a  main  foundation  ol 
this  partof  the  case  is  inadequacy  of  price, 
and  that  "Inadequacy  of  price  does  not 
even  raitse  a  presumption  of  Irnud."  This 
may  be  true  as  to  persons  who  do  not 
stand  in  a  fiduciary  relation  towards  each 
other;  but  it  Is  not  true  as  to  i>ersons 
whose  relations  are  fiduciary.  A  trustee 
Is  not  ordinarily  allowed  to  make  money 
out  of  his  cestui  qxie  trust.  If  he  does,  the 
presumption  la  against  him.  and  he  must 
abow  afiirmatlrely  that  tbe  transaction 


was  perfectly  fair.  Inadequacy  of  consid- 
eration in  such  a  case  Is  one  of  the  facts 
constituting  tbe  fraud.  Golson  v.  Dun- 
lap,  73  Oal.  157, 14  Pac.  Bep.  fi76.  And  it  is 
hardly  necessary  to  say  that  the  relation 
which  a  director  snstnlns  tobla  corpora- 
tion la  fiduciary  wltbln  tbe  meaning  of  the 
rule.  In  the  present  case  It  is  not  neces- 
sary to  consider  whether  the  inadequacy 
of  consideration  alleged  is  sufficient  to 
make  a  case  of  constructive  fraud,  because, 
as  will  be  shown  below,  there  are  other 
allegations,  which,  In  connection  with  the 
one  mentioned,  make  a  case  ol  actual 
fraud. 

(/»)  It  Is  urged  at  this  time  Howes  only 
was  a  dli'ector.  that  the  other  four  consti- 
tuted a  majority  ot  the  board,  tbnt  It  is 
not  shown  that  Howes  took  any  part  aa 
directfir  in  the  act  complained  of,  and  that 
tile  mere  fact  that  the  three  defendants 
perauadod  tbe  disinterested  majority  of 
tbe  board  to  do  tbe  act  complained  of 
does  not  amount  to  fraud.  **  Persuailon. " 
say  the  learned  connsel,  "Is  never  fraudu- 
lent."  In  one  sense  it  maybe  true  that 
persuasion  is  not  fraudulent.  In  tbe 
same  sense  it  may  be  said  that  persuasion 
le  not  theft.  Yet  if  a  man  persuades  his 
"  Implemen  ts  and  represen  tati  ves  "  to  steal, 
and  knowingly  Rharea  tbe  booty,  be  la  cer- 
tainty guilty  of  theft;  and  so,  If  be  per- 
suades bis  implementsand  representatives 
to  commit  n  fraud,  and  knowingly  takes 
the  fruits  thereof,  he  is  guilty  of  fraud.  In 
the  case  before  us  it  Is  admitted  for  the 
purposes  of  the  demurrer  that  tbe  direct- 
ors were  tbe  Implements  and  representa- 
tives ot  Howes.  Bonebrake.  and  Merrill, 
and  acted  with  thelr"counivance.'*  for  the 
purpose  of  defrauding  the  other  stockbold- 
ers  in  the  interest  of  said  defendants. 
iSucb  conduct  was  clearly  fraudulent  ou 
the  part  of  the  directors;  and,  as  said  de- 
fendants connived  at  such  fraud,  and  re- 
ceived the  fruits  thereof,  they  must  be 
beld  to  have  participated  therein. 

(c)  It  Is  contendeti  that  the  charges  of 
fraud  are  too  general.  All  that  is  neces- 
sary for  the  pleader  to  do  in  this  r^:ard» 
however,  is  to  set  forth  the  facts  consti- 
tuting the  fraud  In  ordinary  and  concise 
language.  Now,  what  am  tbe  facts  con- 
stituting the  fraud?  In  the  first  place, 
there  Is  the  fact  ot  tbe  relation  of  tbe  par- 
ties, vis.,  that  the  plaintiffs  and  defend- 
ants were  stockholders  ot  the  corpora- 
tion, and  that  the  directors  were  the  im- 
plements and  representatives  of  Howes, 
Bonebrake.  and  Merrill.  This  Is  set  forth 
with  sufficient  particularity.  It  was  not 
necessnry  to  state  the  means  by  which 
said  defendants  Induced  tbe  directors  to 
act  as  their  implements  and  representa- 
tives. It  Is  suHlclent  to  the  case  made  by 
the  complaint  that  tbey  did  so  act.  In  the 
second  place,  there  is  the  fact  that  the 
land  was  worth  $300  per  acre,  and  waa 
sold  to  said  defendants  for  $30  per  acre. 
It  was  surely  sufficient  to  allege  this  In 
terms;  and  the  criticism  made  uponlt  does 
not  seem  to  be  that  the  fact  is  not  stated 
with  sufficient  particularity,  but  that  it  is 
not  true.  "An  allegation, "say  thelearn«>d 
counsel,  "may  be  so  absurd  that  not  even 
a  demurrer  will  admit  It,  and  in  this  case 
the  court  is  preanmed  by  tlie  connsd  (or 
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the  appellants  to  aname  that  thiB  prop- 
erty bad  Increased  In  valoe  from  April  to 
ADgDBt,  1887,  sometblDK  like  two  tliou- 
sand  percent.  There  are  some  tbinKBthat 
even  courtH  are  presumed  to  know,  one  of 
which  Is  tliatuulmproTed  property  In  such 
vast  tracts  does  notlnprease  lu  value  from 
four  to  flTo  tbonsand  per  cent,  per  an- 
nnro.**  The  basis  of  this  position  Is  stat- 
ed by  connsel  to  be  that  the  land  was 

Sorchased  from  Howes,  Bonebrake,  and 
[errill  at  f  15  per  acre  In  April,  1887.  The 
allegation  of  the  complaint,  bowever.  Is 
that  It  was  purchased  tor  29,995  shares  of 
stock  of  the  par  ralne  of  f  100  per  share. 
It  does  not  apijear  what  the  actual  value 
ufthe  stock  was  at  said  time,  nor  even 
what  was  the  price  agreed  to  be  paid  to 
the  orlfrlnal  owners  of  the  property.  Nor 
does  this  division  of  the  complaint  show 
what  was  the  size  of  the  tract.  But, 
aside  from  all  this,  the  value  of  the  land 
at  the  time  of  the  sale  complained  of  is  al- 
leged to  have  been  f 800  per  acre.  This  is 
the  allegation  of  a  fact,  and,  being  sach, 
was  admitted  by  the  demurrer;  and  after 
haTlng  been  so  admitted  Its  trnth  cannot 
be  questioned  for  the  purposes  of  the  de- 
murrer. Finally,  the  complaint  alleges 
that  this  transfer  to  Howes,  Bonebrake. 
and  Merrill  for  one-tenth  of  the  value  of 
the  property  was  made  knowingly,  and 
for  the  purposes  of  defrauding  the  other 
stockholders.  In  Moss  t  Riddle,  6  Crancb. 
8S7. Chief  Justice  Marshall  says:  "Fraud 
consists  In  Intention,  and  that  intention 
is  a  fact  which  ought  to  be  averred,  for  It 
Is  the  gist  of  the  plea,  and  would  hare 
been  traversable."  The  fraudulent  intent 
or  purpose,  therefore.  Is  one  of  the  facts 
constituting  actual  fraud;  and  we  think 
that  an  allegation  of  such  fact  In  terms  1h 
SQtBclent.  No  amount  of  cirenmlocutlon 
or  ampliflcatlon  can  convey  the  meaning 
better  than  to  say  that  a  transfer  by  the 
dlTCTrtors  of  a  corporation  for  one-tenth  of 
the  value  of  the  property  was  for  the  pur- 
pose or  with  the  Intent  of  defrauding  the 
stockholder:.  It  may  be  necessary  to  add 
other  facts.  Bnt,Bo  far  as  this  fact  Is  con- 
cerned,the  mode  of  statement  Is  snfflclent. 
All  tbat  the  Code  requires  is  to  state  the 
facts  In  ordinary  and  concise  langnage. 

The  foregoing  facts,  taken  together, 
constituted  actual  fraud,  and  were  suffi- 
ciently alleged.  It  may  be  added  that  It 
was  not  necessary  to  specify  the  particu- 
lar water-rights  which  were  attached  to 
the  land  conveyed.  The  several  tracts 
were  sufHclently  described.  And  It  was 
not  material  to  the  case  to  specify  what 
rights  were  "carried  with  them  as  Incl* 
dent  or  appurtenan  t  thereto. " 

2.  The  second  cansn  of  action  begins  by 
stating  In  detail  how  the  corporation  ac- 
qnlred  its  rights  to  the  property,  and 
shows,  In  snbstance,  tbe  following  tacts: 
Before  tbe  corporation  was  organized, 
Howes,  Bonebrake,  and  Merrill  had  a  con- 
tract of  purchase  from  one  Henry  Pierce 
and  associates  tor  2ft.414.(13  acres  of  land 
for  the  sum  of  $426,219.46.  This  contract 
was  executed  on  October  15,1886,  and  $50,- 
000  was  paid  theretm  In  cash.  The  re- 
mainder of  the  price  was  to  be  paid  In  an* 
naal  Installments  of  $50,000  each,  bearing; 
Interest  at  6  per  cent,  per  annum.  But  it 
T.26P.no.l— S 


was  provided  by  said  contract  that  "said 
Howes.  Bonebrake,  and  Merrill  might  pay 
the  whole  or  any  part  of  the  purchase 
money  at  any  time  before  mHturlty."  It 
Is  not  expressly  stated  when  tbe  convey- 
ance was  to  be  made,  but  the  presumption 
from  what  Is  stated  Is  that  It  was  not  to 
be  made  until  the  price  was  fnlly  paid. 
The  said  defendants  also  acquired  a  small- 
er tract,  known  as  the  "Morse  Place. ** 
But  It  Is  not  necessarytodwell  upon  that. 
In  February,  1887,  the  defendants,  Howes, 
Bonebrake,  and  Merrill,  caused  theSeml- 
Troplc  Land  &  Water  Company  to  be  In- 
corporated, and  on  April  16,  1887,  they 
conveyed  tolfthe  properties"  above  re- 
ferred to,  and  agreed  to  "pay  off  and  sat- 
isfy at  maturity  the  debts  then  existing 
against  the  property.  •  »  »  Ruch  debts 
being  then  owing  by  Howes,  Bonebrake, 
and  Merrill  upon  the  above-described  land 
and  water-rights  purchased  from  Pierce 
and  associates,  and  from  Morse,  on  ac- 
count of  the  unpaid  purchase  price  of  said 
properties.^  In  consideration  of  the  fore* 
going  transfer  and  agreementthecorpora- 
tion  transferred  29,995  shares  of  Its  stock ; 
bnt  only  19.995  were  transferred  directly 
to  Howes,  Bonebrake,  and  Merrill.  The 
remaining  10,000  shares  were  transferred 
to  one  S.  B.  Hnnt,  to  be  held  as  security 
for  the  performance  by  said  Howes,  Bone- 
brake, and  Merrill  of  their  agreement  to 
pay  off  said  unpaid  parchasemoney.  Aft- 
er this  the  plaintiffs  acquired  their  stock, 
and  it  ts  alleged  that  certain  representa- 
tions were  made  to  them  by  defendants; 
but  we  do  not  consider  such  repesenta- 
tlons  material  In  the  case.  This  division 
of  the  complaint  goes  on  to  allege  that 
"the  directors  of  said  corporation  other 
than  said  Howes  owned  only  one  share  of 
the  stock  of  said  company,  and  were  only 
nominal  directors  thereof,  and  had  no  In- 
terest in  tbe  management  and  conduct  of 
Its  affairs,  except  as  the  Implements  and 
representatives  of  the  Interests  and  wills 
of  defendants.  Howes.  Bonebrake,  and 
Merrill."  lu  this  condition  of  affairs  It  is 
alleged  that  said  defendants  effected  an 
arrangement  with  the  directors  whereby 
the  10,000  shares  held  by  tbe  trustee  as  se- 
curity for  the  performance  by  safd  defend- 
ants of  the  agreement  to  pay  off  the  un- 
paid purchase  money  above  mentioned 
was  allowed  to  be  withdrawn  by  them 
upon  condition  that  the  same  should  be 
sold  at  not  less  than  $40  per  share,  and 
tbe  proceeds  (less  5  per  cent,  commission) 
applied  **a8  received"  to  the  extinguish- 
ment of  the  debts  affecting  the  property. 
The  statement  of  this  agreement  or  condi- 
tion is  somewhat  loose;  but  the  counsel 
for  the  defendants  have  not  made  any 
criticism  upon  it,  but  have  assumed  that 
It  is  a  snfflclent  statement  of  the  condi- 
tion or  agreement  upon  which  the  stock 
was  given  up  to  said  derendants;  and, fol- 
lowing the  lead  of  counsel,  we  have  so  as- 
sumed for  the  purposes  of  this  opinion 
Thlsarrangement  was  made  on  August  'It, 
18S7.  Previously  to  that  date  ITowes, 
Bonebrake,  and  Mrrrill  had  negotiated  a 
sale  of  said  stock  at  $42.50  per  share,  and 
It  was  finally  sold  at  that  price,  making 
an  aggregate  of  $425,000  for  the  10.000 
Bbarea.  Of  this  aom  said  defendants  re- 
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ceired  f 125,000  In  caab  on  October  15, 1887. 
Tbe  remainder  was  to  be  paid  In  Inatall- 
ments,  drawing  interest  at  8  per  cent,  per 
annnm.  It  doea  not  appear  whether 
tbeee  installnientB  were  ever  paid, or  wbat 
was  done  with  the  evidences  of  the  Indebt- 
edness. Howes,  Bonebrake,  and  Merrill 
did  not  comply  with  the  condition  upon 
which  they  obtained  said  stock.  Prior  to 
tbe  receipt  by  them  of  tbe  $125,000  they 
bad  made  the  (ollowlni;  payments  od  ac- 
count of  tne  purcbaue  money  of  tbe  prop- 
erty transferred  to  the  company. TiE.,f50,- 
000  on  the  execution  of  the  contract  ol 
porchaao  from  Pierce  and  aesoclutea.  $42,- 
000  on  August  31,  1887,  and  $34,800  on  Sep- 
tember 19, 1S87.  On  the  day  ol  the  receipt 
of  the  $126,000  they  made  a  further  pay- 
ment of  $29,189.48.  Now,  as  the  first  three 
payments  were  made  before  the  $125,000 
waH  received.  It  is  manifest  that  they 
could  not  have  come  out  of  that  sum. 
And  It  Is  expressly  alleged  that  "all  uf 
said  $125,000  received  by  said  Howes, 
Booebrake,  and  Merrill,  savlnfc  and  ex- 
cepting tbe  said  $29,189.48,  or  thereabouts, 
has  been  appropriated  and  used  by  Ruid 
Howes,  Bonebrake,  and  Merrill  for  their 
own  individual  use  and  benefit,  in  viola- 
tion of  the  rl0:ht8  of  said  corporation  and 
the  stockholders  thereof."  And  it  is  fur- 
ther alleged  that  "no  other  or  further 
sums  of  money  than  those  above  men- 
tioned baveever  been  paid  by  said  Huwes, 
Bonebrake,  and  Merrill,  or  either  of  them, 
to  said  Pierce  and  associates  on  account 
of  the  purctiase  price  of  said  premises. " 
The  plaintiffs  further  allege  the  refu.sal  of 
tbe  corporation  to  sue,  etc.,  and  that  the 
suit  is  commenced  by  them  on  behalf  of 
all  tbe  stockholders. 

In  support  of  their  demurrer  to  this  di- 
vision of  the  complaint,  tbe  defendants 
make  the  following  points : 

(a)  It  is  said  that  the  sums  which  are 
admitted  to  have  been  paid  on  account  of 
the  purchase  money  on  the  property  were 
sufficient  to  pay  the  first  two  annual  in- 
stallments thereof;  that  It  is  not  alleged 
that  the  otiier  Installments  were  due  at 
tbe  Ume  ot  the  commencement  of  the  ac- 
tion; and  that  tbe  court  will  not  compel 
the  defendants  to  pay  them  before  matu- 
rity. But  tbedefendants  had  thepriviiege 
of  paying  all  of  such  installments  "at  any 
time  before  maturity,"  and  the  condition 
on  which  they  received  thestock  was  that 
they  would  apply  the  proceeds  In  tbe  way 
mentioned,  "as  received." 

(b)  Itlssaid  thatthc  plaintiffs  have  not 
alleged  that  any  instailmeut  of  the  pur- 
chase money  remains  unpaid;  and  that, 
under  the  rule  that  pleadings  are  to  be 
construed  against  the  pleader,  it  must  be 
presumed  that  such  installments  Dave  been 
paid,  or  satisfied  In  some  collateral  way. 
Itlstobeobserved  that  it  does  not  appear 
that  the  corporation  was  legally  bound 
to  pay  tbe  unpaid  purchase  money,  al- 
though Its  rights  would  he  impaired  iiy 
non-payment:  and  it  is  to  be  further  ob- 
served that  Howes,  Bonet)rake,  and  Mer- 
rill were  not  guarantying  to  pay  the  debt 
of  another.  They  were  the  persons — and 
the  only  persona— who  were  bound  to  pay 
said  purchase  money.  They  agreed  with 
the  coi^oratiou,  in  tbe  first  instance,  that 


th<y  would  pay  their  own  debt ;  and  in 
the  second,  that  they  would  apply  the 
proceeds  of  the  stock  to  such  payment. 
They  did  not  so  apply  said  proceeds,  but 
converted  them  to  their  own  use;  and  it 
is  alleged  that  they  did  not  pay  the  debt. 
This  Is  sufficient  ahowiug  of  non-perform- 
ance of  tbelr  obligation.  Tbe  court  will 
not  presume  that  some  benevolent  third 
peraon  bas  paid  tbe  debt.  And  if,  on  tbe 
failure  of  the  defendants  to  apply  the  pro- 
ceeds of  tbe  stock  to  tbe  debt,  as  agreed, 
the  corporation  paid  It.  that  would  not 
relieve  said  defendants  from  liability. 
Nor  will  the  court  presume  that  there  has 
been  any  novation  or  accord  and  satisfac- 
tion  by  which  the  debt  to  the  original 
owners  of  the  property  has  been  satistied. 
If  any  such  arrangement  has  been  had  it  la 
matter  to  be  set  up  by  way  of  defense. 
The  presumption  against  the  pleader  ap- 
plies in  certain  cases;  as,  for  example, 
where  the  pleading  Is  silent  as  to  an  es- 
sential fact  vi  hich  must  have  occurred  one 
way  or  the  other,  or  where  the  language 
used  is  fairly  susceptible  of  two  construc- 
tions. But  it  is  not  carried  lo  such  an  ex- 
tent as  to  require  the  pleader  to  antici- 
pate matters  of  defense,  or  to  negative 
the  existence  of  ail  other  facts  whatever. 
Even  at  common  law  that  was  uot  re- 
quired :  and  much  less  is  it  required  under 
a  system  where  pleadings  are  required  to 
be  liberally  construed  with  a  view  to  sub- 
stantial lostlce.  Code  Civil  Proc.  S  452. 

(e)  It  is  said  that  It  does  not  appear 
what  was  done  with  the  evidence  of  debt 
representing  the  balance  of  the  proceeds  of 
the  sale  of  the  10.000  sbares  of  stock ;  and 
that  it  must  be  presumed  either  that  they 
were  turned  over  to  tbe  persons  to  whom 
the  debt  was  dne,  (which  is  sufficiently  an- 
swered by  whatwehave]uBtaaid,)or  that 
they  were  turned  over  to  the  corporation 
itself,  and  received  by  It  in  satisractlon  of 
the  agreement  of  tbe  defendants.  Bui; 
such  agreement  was  not  that  the  proceeds 
of  the  stock  were  to  be  turned  over  to  tbe 
corporation.  Tliey  were  to  be  applied  to 
the  extinguishment  of  the  debt  to  the 
original  owners;  and  the  court  will  hard- 
ly presume  that  some  entirely  new  ar- 
rangement WHS  made. 

{(J)  It  Is  said  that  it  Is  not  shown  that 
the  corporation  bas  paid  auy  money  on 
account  of  said  debts,  or  that  it  has  sus- 
tained any  damage  i>y  reason  of  tho  al- 
leged non-performunce  by  said  defendants 
of  their  agreement.  But  the  payment  of 
the  purchase  money  on  the  original  con- 
tracts of  purchase  is  essen  ilal  to  the  pro- 
tection of  the  corporation's  right  to  the 
property,  and  if  said  defendants  have  not 
paid  said  moneyed  they  agreed  to  do,  and 
have  converted  the  cash  proceeds  of  tbe 
stock  to  their  own  use,  the  corporation 
(or  a  stockholder,  in  a  proper  easel  has 
the  right  to  come  Into  equity  to  compel  tb& 
defendants  to  perform  their  agreement 
with  the  corporation. 

3.  The  tliird  division  of  the  complaint 
contains  the  substance  of  the  second  di- 
vision, and  in  addition  thereto  shows  the 
following  facts:  Of  the  sum  due  to  the 
original  owners  of  the  property  the  de- 
fendants, Howes,  Bonebrake.  and  Merrill, 
paid  no  more  than  $155,989.48.   But  prior 
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to  the  transaction  to  be  mentioned  they 
bad  Induced  the  board  oif  directors  to  pay 
on  acconnt  oteald  debt  tbe  sum  oi  9^,000, 
which,  it  Is  alleged,  "  was  paid  on  account 
of  defendaDts,  EJowes,  Bunebrake,  and 
Merrill, andat  their  iostnnceand  request," 
which*  U  true,  entitles  tbe  corporation  to 
recover  it  back.  These  paynieDta  lelt  due 
to  the  orlfdnal  owners  of  the  property  tbe 
sum  of  $272,441.68.  for  which  said  defend- 
ants were  personally  llal^le.  In  order  to 
^t  rid  of  such  liability,  it  la  alleged  that 
they  Induced  their  creatures  in  the  board 
of  directors  to  have  the  corporation  as- 
anme  the  debt  without  consideration. 
Tbe  allegations  In  this  r^urd  are  as  fol- 
lows: That  the  dlrectora,**  for  tbe  purpose 
of  defrauding  tbe  otber  stocbboiders  of 
said  company  other  than  said  Howes, 
Bunebrake,  and  Merrill,  and  for  tbe  pur- 
pose of  incnmboring  the  property  of  uald 
corporation  with  debt,  without  any  con- 
sideration moving  In  favor  of  said  cor- 
poration, or  In  favor  of  any  other  of 
the  stockholders  of  said  corporation 
other  than  said  Howes,  Bonebrake,  and 
Merrill,  and  with  the  Intent  of  relieving 
and  releasing  Howes,  Bonebrake,  and 
Merrill  from  their  obligation  to  pay  off 
and  discharge  the  debts  npon  the  lands 
and  waters  of  said  corporation,  did,  by 
connivance  and  collusion  with  said 
Bowes,  Bonebrake,  and  Merrill,  and  with 
their  consent,  and  at  their  request  and  in- 
stigation,"  Insue  notes  of  tbe  company  to 
the  original  owners  of  tbe  property  In  an 
aggr^ate  sum  of  f272,441.63,  bearing  in- 
terest at  7  per  cent,  per  annum,  and  mort- 
gaged the  property  ol  the  corporation  to 
secure  the  payment  of  such  notes,  and 
that  "such  notes  were  given  without  any 
consideration  In  lavorof  said  corporation, 
or  of  any  ol  the  stockholders  thereof  other 
than  Howes,  Bonebrake.  and  Merrill,  aud 
solely  for  the  benefit  of  Howes,  Bone- 
brake, and  Merrill,  and  with  tbe  intent  to 
relieve  said  Howes,  Bonebrake,  and  Mer- 
rill from  tbeir  obligations  to  pay  off  aud 
satlBty  at  maturity  the  indebtedness  up- 
on tbe  lands  and  waters  of  said  corpora- 
tion, for  which  debts  said  Howes,  Bone- 
brake. aud  Merrill  were  bound  and  ob- 
ligated. "  It  Is  further  alleged  that  in  and 
about  the  above  transaction  the  direct- 
ors unlawfully  paid  an  attorney's  fee  of 
$5,000,  which  sum  "  was  paid  for  the 
sole  benefit  of  defendants  Howes,  Bone- 
brake. and  Merrill. "  Tbe  complaint  goes 
on  to  allege  that  prior  to  September  20, 
1888.  Howes.  Bonebrake,  and  Merrill 
bought  up  the  10.000  shares  of  stock 
which  they  bad  sold  about  a  year  pre- 
viously, (the  proceeds  of  which  sale  they 
bad  converted  to  their  own  use.)  and 
Buld  tbe  same  to  the  corporation  at  a 
groHSly  exorbitant  price.— the  considera- 
tion being  a  credit  of  the  $272,444  assumed 
by  the  corporation  us  above  set  forth,  the 
conveyance  by  It  ol  $50,000  worth  of  land, 
and  tbe  issuance  of  its  promissory  notes 
forthe  remainder  of  the  price.  In  relation 
to  this  transaction  it  is  alleged  thatabout 
four  months  after  the  assumption  by  the 
corporation  of  the  debt  above  mentioned 
it  was  proposed  by  Merrill,  at  a  stock- 
holders* meeting  held  September  20. 1888. 
that  the  corporation  should  buy  said  slock 


at  fSTxier  diare,  payment  to  be  made  in 
the  manner  above  stated,  viz.,  that  a 
credit  of  $272,444  should  be  allowed  the 
company  for  having  assumed  the  debt  oC 
Howes,  Bonebrake,  and  Merrill ;  that  the 
company  should  asnume  a  debt  ol  $14,440, 
due  from  aald  defendants  on  tbe  Morse 
property,  and  another  debt  of  $850;  that 
tbe  snm  of  $60,000  be  paid  In  lands  of  tbe 
company,  to  be  deeded  to  three  trustees 
representing  the  parties  to  whom  the  10,- 
OOOsharesof  stock  bad  been  formerly  sold. " 
and  that  "tbe  balance  of  said  purchase 
price  of  $370,000  be  paid  In  notes  of  the 
company;"  that  this  proposal  was  ac- 
cepted at  said  stockholders'  meeting,  and 
that   a  resolntlon  to  that  effect  was 

fiassed,  said  defendants  and  others  voting 
n  favor  thereof;  and  that  immediately 
thereafter  the  arrangement  was  carried 
out  by  the  directors.  It  is  further  alleged 
that  "such  10.000  shares  of  stock  were 
then  and  there,  at  the  time  of  such  stock- 
holders' and  directors'  meeting,  the  prop- 
erty of  said  Howes,  Bnnebiake,  and  Mer- 
rill, having  been  obtained  by  them  from 
the  former  purchasers  thereof,"  and  that 
"at  the  time  such  stockholders'  and  di- 
rectors' meeting  was  held,  and  such  10,000 
shares  of  stock  purchased  by  said  corpo- 
ration, tbe  said  stock  was  not  worth  In 
tbe  open  market,  and  conld  not  have 
been  sold  for,  more  than  $%  per  share,  all 
of  which  facts  were  well  known  to  said 
Howes,  Bonebrake,  and  Merrill;"  that  all 
of  tbe  acts  In  relation  to  the  transaction 
above  mentioned  "  were  done  while  said 
Howes,  Bonebrake,  and  Merrill  were  the 
owners  of  a  majority  of  the  corporate 
stock  of  said  corporation,"  and  while  said 
Bonebrake  and  Merrill  were  directors  of 
said  corporation,  and  "at  the  actual  In- 
stance, request,  and  Instigation  of  defend- 
ants. Howes.  Bonebrake,  and  Merrill,  and 
for  their  own  personal  interest  and  bene- 
fit, "  and  that  at  said  stockholders'  meet- 
ing "1,910  shares  of  the  capital  stock  of 
said  corporation  were  not  represented  ei- 
ther In  person  or  by  proxy ;  that  the  stock 
of  plaintiffs  herein  named  was  not  repre- 
sented or  voted  at  such  meeting,  and  that 
plaintiffs  did  nnt  appear  or  ratify  such  ac- 
tion of  such  stockholders'  meeting."  It  lb 
further  alleged  that  the  corporation  has 
paid  tbe  sum  of  $17,150  as  Interest  upon 
the  debt  assumed  by  it  us  above  men- 
tioned, and  that  subsequent  to  the  trans- 
actions above  set  forth  It  has  borrowed 
the  eum  of  $260,000  from  a  third  person, 
and  mortgaged  its  property  to  secure  the 
payment  thereof,  and  with  the  moneys  so 
raised,  and  Its  note  for  $50,000.  it  has  paid 
off  the  debt  to  the  original  owners  of  the 
property,  assumed  by  it  as  above  stated. 
In  support  of  tbeir  demurrer  to  this 
portion  of  the  complaint  the  defendants 
make  the  following  points : 

(a)  They  renew  the  points  as  to  the  pre- 
sumption of  payment  or  satisfaction  in 
some  other  way,  made  in  relation  to  the 
second  cause  of  action.  These  have  been 
sufficiently  considered. 

(6)  They  urge  that  tbe  corporation  had 
power  to  purchase  its  own  capital  stock, 
and  that  the  resolution  at  the  stockhold- 
ers* meeting  was  sufflctent  warrantfor  the 
terms  of  the  purchase.  It  la  not  necessary 
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to  (ledde  upon  this  appeal  wbetber  the 
corporation  bad  power  to  parchaae  its 
owD  stock.  Such  a  powereven  woald  not 
excuse  the  frand  of  the  defendants.  That 
they  were  gnllty  of  fraud  is  plain,  if  the 
allegations  of  the  complaint  are  trtie. 
They  were  personally  liable  for  the  debt 
to  the  original  owners  ol  the  property^ 
and  agreed  with  tbecorporation  that  ttaey 
would  pay  encb  debt.  They  obtained  the 
stock  put  up  as  security  tor  their  perform- 
ance ot  said  agreement,  upon  condition 
that  they  would  apply  the  proceeds  ol 
such  stock  "as  received  to  the  extinguish- 
ment of  aald  debt.  Instead  of  so  doing 
they  converted  the  cash  proceeds  to  their 
own  use,  leading  the  debt  unpaid,  and  in* 
duced  thetr  creatures  In  the  board  to  hare 
the  corporation  axsume  the  debt  without 
consideration.  This  action  on  the  part  of 
the  board  was  la  the  Interest  of  said  de- 
fendants, "and  forthe  purpose  ot  defraud- 
ing the  other  stockholders."  Such  con- 
duct on  the  part  of  the  directors  was  un- 
questionably fraudulent,  and  the  persons 
who  Instigated  such  fraud  and  reaped  the 
fruits  thereof  must  he  held  to  have  partici- 
pated therein.  In  order  to  cover  up  this 
fraud  It  is  alleged  that  they  committed  an- 
other. About  four  months  after  the  as- 
sumption ot  the  debt  by  the  corporation 
as  above  set  forth,  they  bought  up  the  10,- 
000  shares  of  8to<;k  which  they  had  sold  a 
year  previously  at  $42.50  per  share,  (the 
cash  proceeds  ot  which  they  had  convert- 
ed to  their  own  use,)  and  by  means  of 
their  control  over  the  corporation  sold 
said  stock  to  It  at  $37  per  share,— It  then 
being  worth  only  $25  per  share.  At  this 
time  Bonebrake  and  Merrill  were  in  the 
board,  and  the  other  directors  were  the 
mere  creatures  ot  the  three  defendnnta. 
We  do  not  think  that  any  argument  is  re- 
quired to  show  that  this  transaction  was 
fraudulent.  It  certainly  does  not  help  the 
fraud  first  mentioned.  Nor  is  the  resolu- 
tion at  the  stockholders'  meeting  of  any 
consequence;  for.slnce  thedefendants  held 
a  majority  of  the  stock  and  voteJ  at  the 
meeting,  they  controlled  the  meeting,  and 
the  resolution  was  in  effect  but  their 
formal  consent  to  their  owti  fraud.  It 
cannot  affect  the  rights  of  the  stockhold- 
ers who  did  not  consent. 

(c)  It  Is  urged  that  the  transaction  was 
"executed."  and  therefore  cannot  be  dls- 
tnrhed.  But,  whatever  color  of  force  this 
might  have,  if  the  objection  was  merely 
that  the  transaction  was  ultra  vires,  it 
has  no  application  to  a  case  where  there 
is  fraud. 

(d)  It  Is  objected  that  there  was  no  otter 
to  place  Howes,  Bonebrake,  and  Merrill  In 
etatuqao.  But  the  suit  is  not  tor  a  rescis- 
sion ot  the  contract  whereby  the  plalntiltR 
acquired  their  stock,  and  therefore  no  such 
action  on  their  part  was  required.  So  far 
as  the  10,000  shares  sold  to  the  corpora- 
tion are  concerned.  It  Is  sufficient  to  sny 
that,  aside  from  any  other  reason,  the 
three  defendants  constitute  a  majority  ot 
the  board,  and  must  be  presumed  to  have 
control  of  such  stock.  So  far  as  concerns 
the  $300,000  evidences  of  debt  (the  balance 
of  the  proceeds  ot  the  first  sale  ot  the  10,- 
000  shares  ot  stock)  which  the  counsel  say 
"bare  ranlabed  from  view,"  It  Is  suffldent 


to  say  that,  aside  from  any  other  reason, 
such  evidences  of  debt  are  not  shown  to 
have  ever  come  to  the  possession  of  the 
corporation.  If  they  did, it  must  be  under 
the  control  ot  the  defendants. 

(pl  It  Is  argued  that,  if  the  theory  of  the 
plalntiKs  be  correct,  the  result  is  that  the 
original  contract  of  Howes,  Bonebrake, 
and  Merrill  Is  stUl  In  force,  and  that  It 
must  be  presumed  that  they  will  perform 
it;  that  Is  to  say,  it  must  be  presumed 
that  they  will  pay  off  the  debts  to  the  orig- 
inal owners  of  the  property.  As  the  cor- 
poration has  mortgaged  Its  property  to 
raise  money  to  pay  offisucb  debts,  and  has 
actually  paid  tbem  off,  tbla  position  is 
somewhat  slngQlar. 

(/)  It  is  said  that  "the  whole  effect  of 
the  transaction  mentioned  has  been  that 
tbecorporation  Is  vested  with  a  perfect  title 
to  the  Identical  stock  which  it  originally 
regarded  a8  8officIentcollateral,and  taken 
by  the  corporation  at  a  sum  far  leas  than 
the  amount  of  the  indebtedness  to  whicta 
It  was  originally  regarded  as  a  sufficient 
security.  There  Is  no  damage  shown,  and 
there  could  beno  action  without  damage." 
That  is  to  say,  that  because  the  corpora* 
tion  originally  regarded  the  30,000  shares 
ot  stock  as  sufficient  security  for  the  per- 
formance ot  the  defendants*  agreement, 
they  could  sell  the  stock  at  $42.60  per 
share,  and  convert  the  cash  proceeds  to 
their  own  use  in  direct  violation  of  their 
agreement  to  applylt  to  the  debtaffectlng 
the  corporation's  property,  and  about  a 
year  afterwards  buy  up  the  same  stock, 
and  by  fraudulent  means  induce  the  cor- 
poration to  purchase  it  at  $37  per  share 
when  it  was  only  worth  $26  per  shore  in 
the  market,  ana  then  say  to  the  other 
stockholders:  '*Well,  the  corporation  has 
the  stock,  which  it  originally  regarded  as 
sufficient  collateral.   How  is  it  injured?" 

(£*)  It  la  said  that  ** all  the  parties  have 
permitted  the  transaction  to  rest  formore 
than  a  year,  and  that  to  permit  a  rescis- 
sion would  betodoavlolencetoeveryprin- 
cipleoflawand  equity.**  Butweaonot 
think  that  the  doctrine  of  laches  applies. 

4.  The  demurrer  takes  the  ground  that 
there  is  a  defect  of  parties  defendant,  a 
misjoinder  ot  parties,  and  a  misjoinder  ot 
causes  of  action.  The  firat  ground  is  the 
only  one  which  is  argued.  It  Is  said  that 
the  other  members  of  the  board  of  direct- 
ors should  have  been  Joined  as  d^endants. 
So  far  as  the  corporation's  Interests  are 
concerned.  It  is  itself  a  defendant.  As  to 
the  rest,  Howes,  Bonebrake,  and  Merrill 
are  the  only  persons  Interested  in  tbe  trans- 
actions complained  ot.  The  other  direct- 
ors were  only  their  "Implements  and  rep- 
i-esentatlves, "  and  are  not  shown  tu  have 
received  or  to  have  any  Interest  intbetrults 
ot  said  transactions.  It  was  not  neces- 
sary to  Join  them  as  defendants.  The 
other  grounds  mentioned  have  not  been 
argued.  The  fact  that  there  was  a  de- 
murrer on  these  grounds  is  mentioned  in 
the  statement  of  facts;  but  there  Is  not  a 
word  of  argumentin  either  of  the  briefs  for 
respondents  In  relation  to  the  grounds, 
or  anything  to  fl^re  rise  to  the  Interenco 
that  they  are  relied  upon.  Under  these 
elrcumstances,  the  grounds  mentioned 
should  be  con^dered  as  waived. 
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5.  We  do  not  think  ttaat  ItiB  neceBsarsr 

for  tbe  court  to  determine  at  tbiB  Btage  of 
the  case  tfaepivclae  measure  of  equitable 
relief  to  be  awarded  A  court  of  equity 
molds  Its  relief  according  to  the  particu- 
lar clrcumstauceu  of  tbe  case.  Helnlen  v. 
Martin.  53  Cal.  342,843.  And  It  Is  better 
to  reserve  tbe  question  mentioned  until  all 
tbe  clrcumstancesshallhave  been  disclosed 
by  tbe  evidence.  It  la  sufficient  for  the 
disposition  of  tbe  demurrer  to  say  that  in 
our  opinion  each  division  of  the  complaint 
states  a  cause  ot  action,  and  requires  an 
answer  tu  tbe  char8:e(i  made,  we  there- 
fore advise  that  the  Judgment  be  reversed, 
and  the  cause  remanded,  with  directions 
to  overrule  tbe  demurrer,  with  leave  to 
tbe  defendants  to  answer. 

We  concur:  Vanclief,  C.  ;  Bblchbb,  G. 

Peb  Cohiam.  For  the  reasons  f^ven  In 
the  foreeolDK  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  dl* 
rectlons  to  overrule  the  demurrer,  with 
leave  to  the  defendants  to  answer. 


tt  CaL  Ml  I 

Woody  et  al.  v.  Bekhett  ei  aL  (No. 

14,070.) 

(Su^^nmtCowrtcf  Calif ornSa.  Ibrtih  0.1891.) 
Baus— Bbuch  ov  WARBAHrr— Damaou-^Bvi- 

DSKOB. 

1.  Defendants  sold  pl&IntlflB  a  horse,  and 
agreed  to  ezcbange  lilm  for  any  other  horse  thej 
might  have,  if  certain  blemishes,  which  they 
gimrantled  would  disappear  on  the  use  of  proper 
remedies,  did  not  do  so.  Reld  ibat.  In  an  aotioa 
for  breach  of  the  oootract  in  that  tbe  blemisbes 
did  not  disappear,  evidence  of  the  expenses  of 
plaintiffs  in  t^^ting  tbem  is  admissible  to  show 
tiieir  good  faitb. 

8.  In  such  case,  evidence  of  the  amount  paid 
for  the  horse  is  admissible  on.  the  itnesfelon  (tf 
"'*Bi)s 

8.  It  is  competent  on  the  wiesUon  of  damagea 

to  show  bow  tbe  blemishes  mooted  the  value  of 
Oie  horse. 

4.  Where  defendants  told  plaintiffs  to  nse 
say  ordinary  simple  remedies,  they  cannot  show 
by  a  witness  that  tbe  blemisbes  could  have  becu 
removed  by  nse  of  a  remedy  known  on^  to  him- 
self. 

Commissioners*  decision.  To  bank.  Ap- 
peal from  sDperlor  court,  Tulare  county; 
WILLIAM  W.  Cross,  Judge. 

J.  M.  Damron  and  Charles  G.  Lambert- 
aoa,  for  appellants.  Davis  &  Allen,  for  re* 
spondents. 

Hatnk.  C.  The  defendants  sold  and  de- 
livered to  the  plnlntlffs  a  stallion  called 
••I.ord  Boxbury,"  for  the  sum  of  f 3,000, 
and  gave  to  them  the  following  contract: 
"Tulare,  Va\.,  Feh.  7.  1887.  Thla  Is  to  cer- 
tify  that  we,  E.  Bennett  ft  Son,  have  this 
day  sold  Lord  Roxbury  (1)  to  J.  H. 
Woody,  James  Twaddle,  I.  N.  Wright  ft 
Irwin  Brothers,  and  we  guaranty  that 
the  two  small  thlcVnossee  on  the  hocks 
shall  go  off  If  said  i». I  ties  use  proper  ap- 
plications and  rulibing,  and,  In  tbe  case 
said  bunches  do  not  disappear,  we  will  ex- 
change with  said  parties  for  any  horse  of 
tbe  same  price  we  may  hare.  E.  Bennett 
ft  Son."  Theplalntlffsgttveevldence  tend- 
ing to  show  that  they  used  the  nppllca- 
tioss  recommended  by  the  defendants, but 


that  the  bunches  were  hereditary  and  Ir- 
removable.  On  these  points  the  evidence 
Is  conflicting.  But  there  is  no  dispute 
about  the  fact  that  the  bunches  did  not 
disnppear.  And  after  a  time  the  plaintifts 
requested  that  an  exchange  be  made  for 
another  hnrse,  as  provided  by  the  con- 
tract. The  defendants  at  first  expressed 
a  willingness  to  make  the  exchange,  and 
the  plaintiffs  thereupon  selected  a  horse 
called  Lord  Boxbury.Second.then  In  Kan- 
sas. Bnt,  after  some  correspondence  on 
the  subject,  the  defendants  annexetl  a  con- 
dition to  the  right  of  exchange,  which  will 
be  considered  below.  The  plaintiffs  there- 
upon brought  tbe  present  action.  The 
Jury  found  a  verdict  in  their  favor  for  (1^ 
600,  and  tbe  defendants  appealed. 

We  are  somewhat  Inclined  to  think  that 
the  contract  contains  two  separate  and 
distinct  undertakings,  vis. :  (1)  That  tbe 
blemishes  should  disappear  If  pi-opertreat* 
ment  was  used,  and  (2)  that  It  they  did 
not  disappear  the  defendants  would  ex- 
change the  horse  for  another  of  tbe  same 
price;  and  that,  since  the  undertakings 
were  separatSi  It  was  not  necessary  to  an 
action  on  tbe  flrst  to  show  that  plalntllb 
had  offered  toexchange.and  notnecessary 
to  an  action  on  the  second  to  show  that 
proper  treatment  was  used.  But  we  sbaU 
assume  In  favor  of  tbe  defendants  that  it 
was  necessary  to  any  recovery  by  plain- 
tiffs that  they  should  show  both  that  they 
had  used  proper  treatment,  and  that  they 
had  made  a  proper  offer  to  exchange. 

1.  There  was  evidence  tending  to  show 
that  the  defendants  told  the  plaintiffs  "to 
use  ou  these  bunches  any  ordinary  simple 
remedies  that  Is  usually  used  for  that  pur< 
pose,"  and  that  the  plaintiffs  nsed  rem- 
edies wblch  were  ordinarily  used  forsncb 
purpose,  and  afterwards  employed  a  vet- 
erinary. There  was  evidence  contradict- 
ing the  foregoing.  But  at  this  stage  of 
the  case  the  evidence  In  support  of  the  ver- 
dict must  be  prraunied  to  be  true,  and  It 
true  it  was  suftlclent.  It  must  be  taken 
to  be  the  fact,  therefore,  that  the  platoUtta 
used  proper  treatment. 

2.  It  Is  argued  that  In  their  letter  an- 
nonncinKtbelr  selection  of  another  horse 
(then  In  Kansas)  tbe  platntlfis  made  It  a 
condition  that  he  "should  arriveall  right** 
at  Tulare,  and  that  they  bad  no  right  to 
Impose  such  a  condition.  It  might,  per- 
haps, be  suggested  In  this  connection  that 
tbe  defendants*  senior  partner  admitted 
on  the  stacd  that  It  was  his  nnderstaud- 
Ing  that  the  exchange  should  be  made  at 
Tulare.  But  It  Is  not  necessary  to  ex- 
press an  opinion  upon  the  merit  of  the 
above  contention, forthfi  reason  thatafter 
some  correspondence  the  defendants  re- 
fused to  consent  to  any  exchange,  except 
upon  a  condition  which  was  entirely  un- 
warranted. In  a  letter  to  the  attorney  In 
whose  bands  the  plalntllfs  had  placed 
their  claim,  the  defendants*  senior  part- 
ner says:  "We  are  ready  and  willing  to 
change,  but  those  parties  must  take  the 
imported  Kngllsb  coach  mare  that  we  Ira- 
ported  expressly  for  them,  on  their  order, 
at  $2,000.  That  was  tbe  price  I  told  tbem 
she  wonid  cost  them  delivered  at  Tulare, 
and  th^  ordered  db  to  bring  her  at  that 
price.  We  ore  ready  and  wUllog  to  live 
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up  to  oar  contract  od  the  bonie,  and  they 
xaust  do  the  same  ou  the  mare;  or,  If  they 
do  not  want  to  take  the  mare,  they  must 
relieTe  us  frura  the  contract  to  excbanKO 
the  horse."  And  In  his  final  letter  nn  the 
subject  he  says:  "We  will  most  wlllinf^ly 
excban^re,  hut  remember  we  will  send  the 
mare  with  the  horse."  Now,  even  If  It 
were  nRsumed  that  the  defendants  could 
make  the  performance  by  plaintiffs  of  a 
separate  and  dlBtinct  contract  a  condition 
of  the  right  of  exchange,  the  fact  was  that 
there  was  no  contract  on  the  part  of  the 
plaintiffs  in  reference  to  a  mare,  and  this 
was  admitted  at  the  trial.  This  conduct 
on  the  part  of  tbe  defendants  amounted 
to  a  refusal  to  comply  with  their  contract, 
and  supersedes  any  question  as  to  the 
place  of  delivery  of  tbe  new  horse. 

8.  The  evidence  justifies  the  amount  of 
damages  awarded.  There  was  evidence 
tending  to  show  that  the  plaintiffs  pur- 
chased tbe  stallion  for  breeding  purposes, 
and  that  the  defeudants  knew  this;  that 
without  the  blemishes  mentioned  he  was 
worth  the  sum  paid  for  him,  viz..  fS.OOU; 
but  that  the  blemishes  were  hereditary, 
and  Injured  bis  value  for  breeding  pur- 
poses, and  that  with  them  he  was  worth 
under  $500.  A  foundation  was  laid  for 
this  evidence  In  the  complaint,  and  we 
think  that  It  was  admissible,  and  snffl- 
clout  to  justify  the  verdict. 

4.  Tbereare  several  other  matters wblcfa 
may  be  briefly  disposed  of : 

{a)  It  was  not  error  to  admit  evidence 
of  tbe  expenses  Incurred  by  the  plaintiffs 
In  treating  the  horse's  legs.  It  was  ex- 
pressly stated  by  the  court  that  such  evl* 
dence  was  not  admitted  for  tbe  purpos3 
of  IncreasinR  the  damages,  but  only  for 
the  purpose  of  showing  un  effort  In  good 
faith  to  remove  tbe  blemishes. 

{b)  There  was  no  attempt  to  alter  or 
add  to  tbe  wrltteucontractbyparol.  The 
conversatious  proven  bore  upon  the  con- 
dition and  value  of  the  horse  at  the  time 
he  was  sold. 

(c)  The  evidence  as  to  what  plaintiffs 
paid  for  tbe  horse  was  admissible  upon  tbe 
qnestlon  of  damages. 

{*!)  It  was  proper  to  prove  that  the 
blemishes  affected  tbe  horse's  success  for 
breeding  purposes. 

(e)  Evidence  as  to  the  nature  of  the 
blemishes,  their  cause  and  probable  dura- 
tion, had  relation  to  his  value,  and  conse- 
quently was  admissible  on  the  question  of 
damages. 

(/)  The  defendants  having  told  the 
plaintiffs  to  use  any  ordinary,  simple  rem- 
edies, and  the  plaintiffs  having  done  so,  It 
was  immaterial  whether  tbe  witness  Dick- 
enson thought  he  could  haveremoved  the 
blemishes  by  some  remedies  known  ouly 
to  himself. 

(if)  Theevidence  of  the  witness  Edwards 
was  more  favorable  to  the  defendants 
than  otherwise. 

(b)  The  Instrnctlon  as  to  the  propriety 
of  the  remedies  recommended  by  the  de- 
fendants was  proper.  (See  flr^t  head  of 
this  opinion.) 

(i)  Evidence  of  readiness  to  make  tbe 
exchange  in  Kansas  was  irrelevant,  lor 
the  reasons  stated  in  the  second  head  of 
this  opinluu.  We  therefureadvise  that  the 


(GaU 

judgment  and  order  appealed  Irom  be  af- 
firmed. 

We  concur:  Belchbr,  C;  Foote,  C. 

Pkr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


88  Cal.  HI 

Ex  parte  Vance,   (No.  20,812,) 
Ex  parte  Carpentsb.    [No.  aO^HO 
(.Supreme  Court  qf  CaXlforrOa.  March  14, 1891. } 
CoHTauPT— Whu  ComnTUTBs— Anvioa  of  At- 

TOBNXT. 

1.  A  defendant  who  interferes  with  the  pos- 
session of  plalntifl's  tenant  by  driving  his  cattle 
from  the  land,  and  offerius  to  lease  to  another, 
when  a  decree  prohibits  nim  or  bis  attomefs 
from  entering  upon  the  land,  or  interfering  with 
plaintiffs  or  their  tenants  In  the  possession,  con- 
trol, or  ownership  thereof,  is  guilty  of  contempt 
of  court. 

2.  In  such  case,  defendant's  attorney  Is  goiltj 
of  contempt  in  advising  such  Interfarenob. 

In  bank.  Applications  for  AAZieaAcorpw. 
C.  H,  Clement,  for  petitioners.    A.  L, 
Bbotlea  and  Qeo.Lexlnskj,  for  respondent. 

Per  CoaiAM.  These  two  proceedings 
were  heard  on  Monday,  March  9,  1891. 
on  returns  of  the  sherltl  of  Sacramento 
county  to  the  wrltsot  bAbsaa  corpus.  Tbe 
conclnslonB  of  this  court,  remanding  tbe 
petitioners  to  tbe  custody  of  said  sherlfT. 
were  on  the  same  day  announced;  bat 
through  some  inadvertence  the  proper  or^ 
ders  were  not  delivei-ed  to  the  clerk,  and 
were  therefore  not  entered  by  him.  The 
petitioners  are  in  custody  by  virtue  of  an 
order  of  the  superior  court  or  Sacramento 
county.— Judge  A.  P.  Catun,  presiding,— 
punishing  them  for  contempt,  which  con- 
sisted In  violating  a  decree  rendered  In 
said  court— ex-Judge  J.  W.  Armstkong 
then  presiding— In  a  certain  action  In  that 
court  entitled  *' Jumes  C.  Pennle,  Adminis- 
trator, et  al.  vs.  Sebastian  Fisher  et  al." 
The  petitioner,  Vance,  was  a  party  de- 
fendant In  that  action,  and  the  decree  en- 
jonined  and  restrained  him,  and  his  agents, 
attorneys,  employes,  etc.,  from  entering 
upon  any  of  the  lands  described  In  the 
complaint  therein,  and  from  interfering 
with  the  plaintiffs  in  said  action  ur  either 
of  them,  or  their  tenants,  grantees,  or 
agents  in  the  possession,  control,  or  own- 
ership, of  such  lands.  The  other  petition- 
er. Carpenter,  was  Tance'a  attorney  In 
said  action.  The  findings  of  the  superior 
court  in  the  contempt  matters  are  very 
full,  and  show  that  the  petitioner  Tauce 
violated  the  decree  by  interfering  with 
thH  possession  of  one  Evans,  who  was  a 
lessee  of  plaintiffs  of  part  of  said  lands,  by 
pre  veu  ting  the  sheep  of  said  Evans  from 
grazing  on  said  land  and  driving  them 
away  from  said  land,  and  assisting  In  tbe 
building  of  a  fence  on  said  land  to  prevent 
the  grazing  of  said  sheep  thereon,  and 
offering  to  lease  said  land  In  opposition  to 
the  lease  thereof  given  by  the  successors 
In  Interest  of  the  plaintiffs  in  saltl  action; 
and  that  the  other  petitioner.  Carpenter, 
had  counseled  and  advised  with  uad  aided 
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and  abetted  aald  Vance  In  bo  tnterfer- 
iDg  with  the  said  tenancy  and  occupa- 
tion of  Bald  Erans.  All  the  other  facts 
Decenary  to  the  validity  or  said  order 
panlshing  for  contempt  are  folly  found. 
We  see  nothing  in  the  contention  that  the 
conrt  had  not  jnrlfidlctlon  in  the  said  ac- 
tion of  Pennle  v.  Fisher,  and  there  Is  no 
reason  why  the  petitioners  should  be  dis- 
charged. Let  an  order  be  entered  In  each 
of  said  proceedings  in  babewi  corpus  that 
the  petitioner  be  remanded  to  thecoetody 
of  the  Bherltlof  Sacramento  cunnty,  and 
that  the  proceedings  be  dlsmisaed. 


(No. 


SSCal.  3H 

Pebhs  et  al.  t.  McIAuGauR  et  ai. 
18,1M.) 

(Supreme  Court  q/  CaUfomia.  Uanih  18, 169L) 
EqvtTABU  UonTOAcn— HiKOBs. 
Where  a  rather,  for  himself,  and  as  guard- 
ian for  his  miDor  children,  porohases  laoa,  and 
takes  a  deed  to  himself  and  them,  agreeing  to 
give  a  mortga^re  for  the  purchase  money,  the 
mortgage  is  good  in  eqaity  against  the  mioors, 
who  appear  oy  goardian  ad  Wcm,  and  do  not 
disclaim  the  title  to  the  land  vened  in  them. 

Department  2.  Appeal  from  superior 
court.  Contra  Costa  county;  Joseph  P. 
Jones,  Judge. 

Cbasti  A  Cha.se  and  C.  T.  Brown,  for  ap- 
pellants. J.  B.  ReUtsteizt  ajid  J,  M.  Sea- 
welly  lor  respondents. 

De  Haven,  J.  The  court  below  ad- 
jodged  that  defendant  Thomas  McLaugh- 
lin la  indebted  to  the  plaintiffs  In  the  sum 
of  $1,615.24,  and  that  said  indebtedness  la 
a  lien  upon  the  land  described  In  the  com- 

Slaint,  and  directed  that  It  be  sold  to  sat- 
ify  said  lien.  All  of  the  defendants  ap- 
peal  from  this  Judgment.  There  Is  no  bill 
of  exceptions  In  the  record.  Tho  findings 
show  the  following  facts;  The  defend- 
ants John  Thomas  Edward  McLaughlin 
and  Mai^aret  McLaughlin  are  the  minor 
chldren  of  the  defendant  Thomas  Mc- 
Laughlin. In  March.  1884,  the  plaintiffs 
and  the  defendant  Thomas  McLaughlin 
made  an  agreement,  the  plaintlHs  to  con- 
vey to  said  Thomas  McLaughlin  and  his 
said  minor  children  the  land  described  In 
the  complaint  for  the  sum  oi  f2.600,  and 
at  the  same  time  the  defendant  Thomas 
McLaughlin  paid  to  plaintiffs  on  account 
of  said  purchase  the  sum  of  fl.SOO,  and 
the  balance  of  $1,200  was  to  be  paid  Octo- 
ber 1.  1884.  On  October  10th  following 
this  balance  was  etUl  nnpaid,  and  it  was 
then  agreed  between  plaintiffs  and  the 
defendant  Thomas  McLaughlin,  "for  him- 
self and  his  said  children,  «  •  *  that 
plaintlftlB  should  execute  a  deed  •  •  • 
of  Bald  »  •  *  land  to  Thomae  Mc- 
Laughlin and  his  suid  children,  and  that 
the  said  balance  of  said  purchase  price 
•  *  •  should  be  securnd  by  a  mortgage 
upon  said  lot  of  land. "  Thereupon  plain- 
tiffs conveyed  said  land  to  the  defendant 
HcLaagblln  and  his  said  minor  children, 
at  the  same  time  rec^vlng  back  a  note  for 
$1,200  and  a  mortgage  to  secure  it  upon 
the  land  conveyed.  The  mortgage  recited 
that  "Thomas  McLaughlin, .Tobn  Thomas 
Edward  McLaughlin,  and  Margaret  Mc- 


Laughlin **  are  parties  thereto  of  the  flrst 
part,  and  was  signed :  "Thomas  Mc- 
Ladghlin,  [Seal.]  Thomas  McLauoblin, 
[Seal,]  Guardian  of  the  persons  and  es- 
tate of  John  Thomas  Edward  McLaughlin 
and  Margaret  McLaughlin,  minors."  The 
note  was  also  signed  by  Thomas  Mc- 
Laughlin for  himself,  and  also  below  as 
guardian  for  the  said  minors.  The  court 
further  finds  *■  that  said  deed  and  mort- 
gage were  drawn  by  one  Oliver  Walcott, 
an  attorney  at  law,  who  represented  to 
said  plalatitrs  that  said  mortgage  was 
sufficient  to  create  a  lien  for  said  sum  of 
$1,200  upon  the  interests  of  said  children, 
as  well  as  upon  the  Interest  of  said 
Thomas  McLaughlin  In  said  lot  of  land, 
and  that  said  plaintiffs,  when  they  exe- 
cuted said  deed  and  received  mortgage, 
believed  that  s.'^ld  mortgage  was  sufficient 
and  effective"  !or  that  purpose.  It  is 
claimed  by  the  defendant  minors  that  the 
Judgment  Is  erroneous, In  sofarasltmakes 
the  Bald  Indebtedness  of  the  defendant 
Thomas  McLaughlin  alien  upon  their  In- 
terest in  the  land  so  conveyed  to  them. 
There  is  nothing  in  the  case  showing  that 
any  portion  of  the  money  paid  by  the  de- 
fendant Thomas  McLaughlin  belonged  to 
said  minors,  or  whether  he  was  or  was 
not  in  fact  the  guardian  of  their  estates. 

We  are  of  the  opinion  that,  upon  the 
facte  appearing  here,  the  mortgage  re- 
ferred to  may  be  enforced  as  an  equitable 
mortgage  upon  the  whole  land,  and 
whatever  Interest  the  defendant  minors 
may  have  acquired  therein  by  virtue  of 
the  deed  referred  tu  1b  subject  to  Its  Hen. 
The  principle  Ib  well  selrtled  in  equity  that 
a  mortgage  defectively  executed,  or  an 
Imperfect  attempt  to  create  a  mortgage 
upon  specific  property  for  the  purpose  of 
securing  a  debt,  will  create  a  specific  lien 
upon  the  property  so  Intended  to  be  mort- 
gaged. Daggett  T.  Rankin.  SI  Cal.  327; 
Love  V.  MInlDgCo.,  32  Cal.  652.  In  Rem- 
ington V.  Biggins,  54  Cal.  tt20,  which  was 
an  action  against  hnsband  and  wile,  the 
facts  were  that  the  husband  bargained  tor 
land,  agreeing  that  a  mortgage  should 
be  given  to  secure  the  purchase  price,  and 
at  bis  request  the  deed  was  made  to  his 
wifp.  and  she  executed  the  mortgage. 
This  mortgage  was,  however,  invalid,  be- 
cause, by  the  couTeyance  to  the  wife,  the 
property  became  community  property, 
and  as  such  was  not  subject  to  mortgage 
by  the  wife.  In  dealing  with  that  state 
of  facts,  the  court  uses  this  language: 
"Admitting that  the  transaction  did  not 
create  a  mortgage  in  law,  and  not  decid- 
ing but  that  pluintlH  may  have  waived 
his  lleti  of  n  vendor,  we  are  of  the  opinion 
that  plaintiff  has  a  lien  upon  the  preniises 
by  way  of  equitable  mortgage  to  recover 
the  unpaid  purtion  of  the  purohase  money 
and  Interest.  The  husbaud,  in  bargain- 
ing for  the  premiiiea,  agreed  that  a  mort- 
gage should  be  given.  A  paper  was  exe- 
cuted in  pursuance  of  that  agreement, 
which  was  supposed  by  the  parties  to 
have  accomphsed  that  object.  It  now 
appears  that  that  paper  is  invalid  as  a 
mortgage.  Equity  wilt  treat  that  as  done 
which  the  parties  agreed  to  have  been 
done."  So  in  this  case  the  father  agreed 
that  the  balance  of  the  purchase  price 
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should  be  secured  by  a  mortgage  of  the 
land  conveyed  and  we  presume  that  the 
one  under  consideration  was  executed  by 
him  In  good  faith  to  cairy  out  that  agree- 
ment, and  the  court  below  flndB  that  the 

ftlalntlfTs  accepted  It  under  the  belief  that 
t  naB  a  valid  lien  upon  the  whole  laud 
they  Tvere  conveying,  and  It  wbb  because 
thfl  plaintiffs  so  relied  upon  It  that  the  do> 
reDuants  were  enabled  to  acquire  any  in- 
terest In  the  land.  We  bare  not  over- 
looked the  fact  that  Id  all  the  cases  above 
cited  the  persons  against  whom  the  im- 
perfect lostrument  was  enforced  had  the 
capacity  to  make  a  valid  contract,  while 
by  the  Judgmeut  here  it  is  the  land  of  mi- 
nors who  were  and  are  Incapable  of  con- 
tracting for  land,  and.  In  a  eeaeral  sense, 
of  ratifying  such  a  contract  against  which 
this  mortgage  Is  enforced.  But  this  fact 
ought  not,  under  the  circumstances  here 
disclosed,  to  prevent  the  appHcntion  of 
the  equitable  rulewhlch  lays  at  the  tuun- 
datlon  of  these  cases.  It  muatbe  borne  In 
mlud  also  that  theagreementof  the  father 
and  his  assumed  aKency  In  accei^tlng  a 
deed  In  pursuance  of  the  agreement  is  the 
source  or  foundation  of  all  the  right, 
legal  or  equitable,  which  these  niluura 
have  In  the  land.  The  deed  was  made  to 
them  solely  by  direction  of  the  father. 
That  was  the  form  which  the  transaction 
took,  and  in  equity  the  agreement  that 
the  purchase  price  should  be  secnred  by 
a  mortgage  upon  the  land  the  conveyance 
and  the  mortgage  must  be  regarded  as 
one  transaction,  and  no  person,  whether 
minor  or  adult.con  be  permitted  to  adopt 
that  part  of  an  entire  transaction  wliich 
iR  benetlcial  and  reject  its  burdens.  This 
commanding  principle  of  Justice  Is  so  welt 
established  that  It  has  become  one  of  the 
maxims  ol  the  law.  The  father  acted  for 
the  children,  and  they  must  either  accepc 
or  repudiate  the  entire  contract  which  he 
made.  They  cannot  retalti  its  fruits  and 
at  the  same  time  deny  its  (ibllguttons. 
"A  party  cannot  apply  to  his  own  use 
that  part  of  the  transaction  which  may 
bring  to  him  a  benefit,  and  repudiate  the 
other,  which  may  not  be  to  his  Interest 
to  fulflll.  Thus  it  has  been  held  that  an 
infant  cannotaroidamortgngeand  affirm 
a  deed,  when  both  are  made  at  one  and 
the  same  time,  relate  to  the  same  prop- 
erty, and  go  to  make  up  ore  transaction. 
II  the  mortgage  be  avoided  nuderthe  plea 
of  Infancy,  the  deed  becomes  of  no  effect. " 
Heath  v.  West.  28  N.  H.  108.  In  this  case 
the  minors  are  before  the  court,  and  have 
filed  an  answer  by  their  guardian  ad 
litem.  They  have  not  disclaimed  the  title 
vested  in  them  by  the  deed  procured  under 
the  circumstances  stated,  but  seek  to  de- 
feat the  lien  ol  plaintlfr's  mortgage,  so 
tar  as  their  title  Is  concerned,  by  the  plea 
"  that  they  have  not  ratified  any  contract 
relating  to  the  sale  of  said  lot,  and  that 
they  are  Incapable  of  ratifying  the  same. " 
But  what  the  roles  of  equity  would  not 
permit  tbem  to  do  U  they  had  attained 
their  majority  they  cannot  be  permitted 
to  do  now  through  their  guardian  ad 
lltem^  Judgment  aflSrmed. 

We  concor:    Shabpstbin,  J.;  MoFab- 

LAND,  J. 


Jones  v.  Woollet  et  nL 
(Supreme  Court  <^  Idaho.  March  18, 1691.)  i 

COXTRXOT  OF  ComFOBATIOK — LUBUJUIBB  Of  STOOKf 
HOLDIBS. 

The  following  instrament  In  writing  was 

ISfiTiM  bv  the  president  and  mana«;er  of  a  corpo- 
ration :  "MoDtpelier,  Idaho,  April  29,  1SH4.  Be 
it  known  by  these  presents,  that  I,  as  manager 
and  president  of  this  institution,  do  agree  to  re- 
fuuu  10  Jacob  Jones  the  sum  of  tVM  90-100  dol- 
lars at  one  rear's  notice  from  date  of  said  notice^ 
It  is  the  understanding  that  this  money  shall 
draw  what  interest  It  makes  la  proportion  to  all 
the  shares  in  the  Institution.  [Signed]  H.  Q. 
WooLLBT.  **  Held,  that  it  was  tiie  obligation  ol 
the  corporation,  and  that  an  action  could  oe  main- 
tained thereon  by  the  payee  namea  therain  against 
the  stockholder  under  section  8809  of  the 
vised  Statutes  of  Idaho. 
{Syllabua  by  the  Court) 

Appeal  rrom  district  coartt  Bear  Lake 
county. 

Smith  A  Smith,  for  appellant.  R.  5. 
Spencet  Kimball  &  tV/rJce,  and  H&wl^A 
feerest  for  reepundentrf., 

Huston,  J.  This  ia  an  action  Instituted 
by  the  plaintiff  against  the  defendant  and 
several  others  as  stockholders  in  "Tbe 
Montpeller  Co-operative  institution. "  al- 
leged to  be  organized  and  existing  under 
the  laws  of  Idaho  territory,  under  the 
provisions  of  section  260i}  of  tbe  Revised 
Statutes.  The  answer  denies  any  Indebt- 
edness bythe  defendant.  Certain  other  de- 
fenses set  up  in  the  answer  were  stricken 
out  on  demurrer.  The  action  is  based  upon 
a  paper  writing,  as  follows:  "Montpeller* 
Idaho,  April.  29,  18S4.  Be  It  known  by 
these  presents,  that  I,  as  manager  and 
president  of  this  Instltation,  do  agree  to 
refund  to  Jacob  Jones  the  sum  of  9926  80- 
100  dollars  at  one  year's  noucefrom  date 
of  said  notice.  It  Is  the  understanding 
that  this  money  shall  drawwhat  interest 
It  makes  in  proportion  to  all  the  shares 
in  the  institution.  [Signed]  H.  S.  Wool- 
let.  "  Upon  the  trial  the  above  paper 
was  Introduced,  its  execution  proven,  as 
was  also  the  giving  of  the  notice  pmvlded 
for  therein,  and  the  plaintiff  then  rested. 
Thereupon  the  defendant  moved  for  a 
ntmsuit,  which  was  granted  by  the  court. 
We  are  left  to  conjecture  upon  what  prin- 
ciple of  law,  equity,  or  Justice  the  court 
based  Its  decision,  as  no  reason  Is  given 
In  the  record.  Tbe  whole  defense  seems  to 
be  baaed  upon  the  construction  of  the  pa- 
per copied  above,  and  this  court  Is  presents 
ed  with  a  lengthy  dlseertation  upon  the 
word  "refund,"  as  defined  bytheTarions 
lexicographers.  No  attempt  is  made  to 
disprove  the  paper  or  Its  contents,  or  to 
do  away  with  the  plain  and  palpable  ob- 
figation  to  repay  the  money  borrowed  or 
received,  upon  compliance  with  tbe  condU 
Hons  prescribed  In  the  paper  writing.  It 
is  claimed  bythe  defendant  that  "the  In- 
strument in  question  is  a  pr/mA  cer> 
tlflcate  of  stock. "  An  Inspection  of  the 
paper  Is  all  that  Is  necessary  to  show  the 
absurdity  of  this  proposition.  In  sup- 
port of  this  latter  contention  the  connml 
of  respondent  cites  Daniel,  Neg.  Inst.  (Sd 
Ed. )  §  4(HI.  and  Blanchard  v.  Kaull,  44  CaU 
440.  A  careful  examination  of  these  aa- 
thorities  falls  to  develop  anything  In  sap- 
port  ol  tbe  position  oj  tbe  renpondait» 
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Od  the  contrary,  they  militate  Btrongly 
HKnlDst  Buch  a  view;  nor  la  this  position 
Nuppurted  by  the  authniity  qouted  from 
Thuoipsnn  on  Liability  of  Stuck  holders. 
The  paper  writing  dues  nut  make  the 
plalotm  a  stockholfler  in  any  sense.  While 
the  provision  that  "It  is  the  understand- 
ing tbat  this  money  shall  draw  what  in- 
terest It  makes  in  proportion  to  all  shares 
In  the  institution  "  may  have  been  Intend- 
ed by  Its  author  to  place  the  plaintiff  In 
the  unfortunate  position  of  a  stockholder, 
the  object  fails  when  tested  by  the  plain 
rules  of  justice,  unaided  by  revelation. 
The  corporation  had  the  mouey  ol  the 
plaintiff.  They  gave  their  legal  written 
obligation  to  pay  It,  and,  as  the  answer- 
ing defendant  appear  from  the  evidence 
to  have  absorbed  tbe  assets  of  the  corpo- 
ration. It  la  only  simple  justice  that  they 
should  "refund"  their  proportion  of  the 
money  so  received.  The  objection  of  re- 
spondent to  tlie  consideration  of  the  evi- 
dence, which  appears  in  the  transcript  by 
this  court,  we  do  nut  think  Jh  well  taken. 
The  evidence  api>ear8  in  the  bill  of  excep- 
tions, which  was  prepared,  settled,  and 
served  In  due  time,  and  is  properly  before 
us.  Judgment  of  the  court  below  reversed, 
and  cause  remanded  for  new  trial. 

BtTLUVAN,  G.  Jm  and  Mohoak,  J.,  concar. 

<B  Idkbo  pXaab.]  »  — ^— 

OOOUNIOHT  T.  HOODT,  AudltOT. 

(Ais»ieni«  COwt  of  Idaho.   Feb.  Term,  1891.> 

BTATB  IiBeitLATDRB  — COMrSNUnON— MaKDAHOS. 

1.  Section  8,  art.  8,  of  Uie  oonstltutioo,  des- 
ignates the  dUEerent  sosions  of  the  state  legis- 
Utnre,  as  follows!  ffrst,  the  first  session;  sea- 
ond,  sessions  to  be  held  biennially  after  the  first 
session,  commenciag  on  the  first  Monday  after 
the  1st  day  of  January,  and  every  second  year 
thereafter;  tAInf,  sessions  convened  by  the  gov- 
ernor. 

8.  The  flnt  parasrapb  of  section  28,  art.  8,  of 
the  ooDstitution,  apples  to  the  regular  or  bien- 
nial sessions  only  as  to  the  per  diem  compensa- 
tion of  members,  and  tbe  aggregate  of  per  diem 
allowances. 

8.  The  second  paragraph  of  said  section  3S 
fixes  the  per  dtemofeach  member,  except  the  pre- 
stdlBg  omoerB,  fbr  tlie  first  aaMioa  of  said  legia- 
latozv  and  tot  sesrions  oonveoed  by  tbe  governor, 
and  does  not  limit  the  aggregate  per  dian  allow- 
ances for  said  first  session. 

4.  A  writ  of  mandate  will  issue  to  compel  the 
state  anditor  to  issue  bis  warrant  to  pay  the  per 
diem  of  each  member  for  each  day's  attendance 
Qpon  the  first  session  of  said  legislature,  regard- 
less of  whether  such  member  has  already  re- 
ceived. In  the  nsgregate,  fSOO  for  per  diem  allow- 
aooea  for  said  flrsb  session  or  not.  BirsTOH,  J,, 
dissenting. 
(SyUalma  by  the  Court.) 

Application  for  writ  of  mandate. 
Littleton  Prtee  and  T,  J.  Jonee,  tor  ap- 

Jillcant.  George  B.  Roberta,  Atty.  Gen., 
or  defendant. 

Sdllivan.  C.  J.  On  the  28d  day  of  Feb- 
raary,  ISBl,  J.  L.  Goodnight,  the  plaintiff, 
made  his  application  to  this  court  for  a 
writ  of  mandate  to  tbe  Hon.  Silas  W. 
Moody,  auditor  of  the  state  oi  Idaho, 
commanding  said  auditor  to  Issue  his 
warrant  upon  the  state  treasurer  for  tbe 
com  of  five  dollars,  in  payment  of  the  per 
diem  fur  the  appUeaat's  attendance  as  a 


memberof  the  honse  of  representatives  of 
tbe  state  of  Idaho  for  tbe  2l8t  day  of  Feb- 
ruary, 1891.  The  facts  stated  in  said  ap* 
plication  are  substantially  as  fuilowa: 
That  said  apnlicant  was,  on  tbe  1st  day 
of  October,  181)0.  duly  elected  as  a  member 
of  the  house  of  representatives  of  the  legis- 
lature of  the  state  of  Idaho  from  tbe  coun* 
ty  of  Nez  Perces,  state  aforesaid,  for  the 
term  of  two  years;  that  on  the  8tb  day 
of  December,  1890,  be  duly  qualified  as  such 
representative,  and  that  ever  since  said 
8tb  day  of  Dec-ember  he  has  been,  and  now 
Is,  a  duly -qualified  and  acting  member  of 
tbe  house  of  represeotativeB  of  said  Idaho 
leglslatare  for  the  eonnty  aforesaid ;  that 
on  said  8th  day  of  Decembertbe  I^^lature 
of  tbe  state  of  Idaho  was  convened  In  its 
first  session  by  a  proclamation  of  tbe 
governor,  and  began  its  duties  under  and 
by  virtue  of  said  proclamation  and  the 
eonstltutloo  of  the  state  of  Idaho,  and 
remained  In  cuntlnnons  session  from  said 
8th  day  of  December,  1890,  to  tbe  20th  day 
of  December,  1800,  at  wbich  last-men- 
tioned dute  said  legislature  ad]oumed  to 
the  6th  day  of  January,  1891,  and  on  said 
&tb  day  of  January  reconvened,  and  re- 
mained in  continuous  session  since  said 
5th  day  of  January ;  that  on  the  2l8t  day 
of  February,  A.  D.  1891,  the  said  l^;iala- 
tare  was  In  lawful  session  at  tbe  capltul  of 
the  state,  and  that  the  applicant,  as  u 
member  thereof,  as  aforesaid,  was  present 
and  attended  the  seesiou  on  that  day.  and 
performed  all  duties  required  to  be  per- 
formed by  him  assucb  member  by  tbe  laws 
and  constitution  of  the  state  of  Idaho: 
that  there  was  doe  and  payable  to  sold 
applicant  from  tbe  state  of  Idaho  for  said 
day's  services  the  sum  of  five  dollars; 
that  on  said  2lBt  day  of  February,  Hon. 
Frank  A.  Fenn  was  the  duly  elected,  qual- 
ified, and  acting  speaker  of  said  house  of 
representatives,  and  as  such  speaker  made 
out  and  delivered  to  the  applicant  his 
certificate.  In  doeform  of  law,  showing  and 
certifying  that  the  applicant  had  attended 
said  day's  session  of  the  house  of  repre- 
sentatives aforesaid,  and  was  entitled  to 
the  sum  of  five  dollars  for  said  day's  serv- 
ices; tbat  tbe  defendant.  Silas  W.  Moody, 
Is  the  duly  elected,  qualified,  and  acting 
auditor  of  the  state  of  Idaho,  and  that  tfi 
Is  tbe  duty  of  the  said  auditor  to  issue 
warrants  to  all  members  uf  the  said  legis- 
lature for  thdr  p^r  diem  for  attendance 
for  each  day  tbat  the  members  of  said  leg- 
islature are  legally  entitled  thereto;  that 
there  is  a  lawful  appropriation  of  funds 
in  the  state  treasury  tor  the  payment  of 
the  /»er  dfer/i  of  all  members  uf  the  legis- 
lature for  said  day ;  tbat  ontheSlet  day 
of  February.  1891.  the  apphcaut  presented 
to  said  auditor,  at  bis  office  in  Boise  City, 
Idaho,  the  Raid  certificate  of  tbe  said 
speaker  of  the  house  of  representatives, 
issued  to  the  applicant  as  aforesaid,  and 
tbe  applicant  then  and  there  requested  and 
demanded  tbat  he,  the  said  state  auditor, 
Issue  to  the  applicant  a  state  warrant  on 
tbe  state  treasury  of  the  state  of  Idaho 
lor  the  sum  of  five  dollars,  the  amount 
due  the  applicant  for  the  services  rendered 
by  him.  as  aforesaid,  on  the  21st  day  of 
February.  A.  D.  18»1;  that  the  said  Hon. 
£Ulas  W.  Moody  refused  without  any  Just 
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cause  to  Issne  and  deliver  to  the  applicant 
his  warrant  un  the  treasury  of  the  state 
or  Idaho,  as  by  law  tt  was  bis  duty  to  do, 
and  that  said  auditor  atlll  refuses,  al- 
though otten  requested  so  to  do,  to  Issue 
and  deliver  to  the  applicant  an  Idaho 
Btate  warrant  for  said  sum  of  five  dollars; 
that  said  Hon.  Silas  W.  Moody,  auditor, 
as  aforesaid,  stated  as  bis  reason  for  refus- 
ing to  issue  the  warrant  aforesaid  that  the 
applicant,  J.  L.  Goodnight,  had  lieretnfore 
been  paid  the  sum  ol  tbree  hundred  dol- 
lars aa  per  dtem.  In  state  warrants,  as 
representative  In  the  first  session  ol  the 
legislature  of  the  state  of  Idaho,  the  same 
being  the  sum  limited  by  theconstitutlon  of 
the  state  of  Idaho.  The  applicant  prays 
thatawilt  of  mandatelssue  to  compel  the 
said  auditor  to  Issue  to  the  applicant  his 
warrant, In  dnefonnof  law,  upon  ttaeatate 
treasurer,  for  the  sum  of  five  dollars,  In 

ftaymeut  of  the  per  dlcm  provided  by 
aw  for  his  attendance  as  a  member  of 
the  house  of  representatives  of  the  state 
of  Idaho  for  the  21a t  day  of  February,  A. 
D.  1891.  The  defendant.  Hon.  Silas  W. 
Moody,  Interposes  liis  demurrer  to  said 
application,  and  alleges  aa  the  ground 
thereof  that  said  application  does  not 
St  a  te  fac  ts  so  Stcient  to  constl  t  nte  a  ca  use  of 
action  agai  nst  hi  m .  This  cause  came  on  for 
hearing  upon  said  demurrer.  The  defend- 
ant, by  his  demurrer,  admits  the  facts  set 
up  in  the  application  to  be  true.  It  is 
therefore  admitted  that  the  defendant  re- 
fused to  issne  his  warrant  to  tbe  piaintin, 
tor  the  reason  that  said  plaintiff  had 
theretofore  been  paid  tbe  sum  of  $300 
tor  per  diem  allowances  as  a  member  of 
the  slate  legislature  of  Idaho  for  the  first 
session  thereof;  tbat  being  tbe  sum  to 
which  each  member  Is  limited  for  per  diem 
allowances  by  the  constitution.  If  it  be 
trnethat  the  constitution  limits  the  per 
diem  of  each  member  ul  the  legislature  to 
f 300  for  the  first  session  thereof,  then  the 
writ  of  mandate  sbonld  not  issue;  bnt  if 
tbe  constitution  does  not  limit  the  agere- 
gHte  amount  which  each  member  shall  re- 
ceive at  this  session  for  per  diem  allow- 
ances, tbe  writ  should  ls«ue. 

To  determine  the  question  Involved  we 
must  tarn  to  the  constitution.  Section 
8,  art.  3,  of  the  constitution  Is  as  follows: 
"The  sessions  of  the  legislature  shall, 
aftt'r  the  first  session  thereof,  be  held  bien- 
nially at  the  capltol  of  the  state,  com- 
mencmg  on  the  first  Monday  after  the 
first  day  of  January,  and  every  second 
year  thereafter,  unless  a  different  day 
shall  have  been  appointed  by  law,  and  at 
other  times  when  convened  by  the  gov- 
ernor." This  section  mentions  the  first 
session  of  the  legislature,  the  sessions  to 
be  held  blenially  after  the  first  session,  and 
sessions  convened  by  the  governor.  The 
first  session  of  the  legislature  is  the  ses- 
alnn  provided  for  by  section  14,  art.  21,  of 
the  constitution.  This  section  directs  the 
governor  of  the  state,  immediately  upon 
his  qualifying  and  entering  upon  the  du- 
ties of  his  office,  to  issue  a  proclamation 
convening  the  legislature  of  the  state  at 
the  seat  of  government  on  a  day  to  be 
named  In  said  proclamation,  which  shall 
not  be  less  than  80  nor  more  than  (tO  days 
after  the  date  of  said  proclamation.  Tbe 


biennnial  sessions  are  those  fixed  by  said 
eighth  section  of  tbe  constitution  to  be 
held  at  the  capitol  of  tbe  state,  commenc- 
ing on  the  first  Monday  after  the  let  day 
of  January,  biennially,  after  the  first  ses- 
sion, and  every  second  year  tiiereafter. 
Tbe  other  sessions  of  the  legislature  re- 
ferred to  in  section  8  are  those  convened 
by  the  governor.  The  last-mentioned 
sessions  are  those  referred  to  in  section  9, 
art.  4,  of  the  constitution,  which  section 
empowers  thf.'  governor,  on  extraordinary 
occasions,  to  convene  the  legislature  by 
proclamation.  The  present  session  ol  the 
legislature  Is  the  session  designated  In  said 
section  8  of  the  constitution  as  the  "first 
session. "  Section  23,  art.  3,  of  tbe  consti- 
tution, among  other  things,  fixes  the  pay 
of  the  members  of  the  legislature,  and  la, 
apon  that  point,  as  follows;  **  Each  mem- 
ber of  the  legislature  shall  receive  for  hts 
services  a  sum  not  exceeding  five  dollars 
per  day  from  the  commencement  of  tbe 
session,  but  such  pay  shall  not  exceed  tor 
each  member.except  the  presiding  ofiicers. 
In  the  aggregate  three  hundred  dollars 
for  per  diem  allowances  tor  any  one  ses- 
sion ;  and  shall  receive  each  the  sum  of 
ten  cents  per  mile  each  way  by  the  usual 
traveled  route. "  "When  convened  In  ex- 
tra session  by  the  governortheyshalleach 
receive  five  dollars  per  day ;  but  no  extra 
session  shall  continue  fur  a  longer  period 
than  twenty  days,  except  In  case  of  the 
first  session  of  the  legislature;"  and  also 
provides  that  they  shall  receive  such  mile- 
age as  Is  allowed  for  rt^ular  sessions. 
This  section  Is  divided  Into  two  para- 
graphs. In  the  first  paragraph  It  is  de- 
clared that  no  member,  except  the  presid- 
ing ofiicers.  shall  receive  fur  his  services  a 
sum  exceeding  five  dollars  per  day,  and 
In  the  aggregate,  for  per  diem  allowances, 
not  more  than  tbree  hundred  dollars  for 
any  one  session,  and  shall  receive  the  snm 
of  ten  cents  per  mile  each  way  by  the 
usual  traveled  route.  The  second  para- 
graph fixes  absolutely  the  per  diem  which 
each  member  shall  receive  when  convened 
in  extra  session  by  the  governor,  and 
wbateach  member  shall  receive  at  the 
first  session,  and  declares  that  no  extra 
session  shall  contlnne  for  a  longer  period 
than  20days, except  In  case  of  the  first  ses- 
sion; and  further  declares  tbat  each  mem- 
ber shall  recelvesnch  mileage  as  Is  allowed 
for  regular  sessions.  There  is  no  provis- 
ion of  theconstitutlon  fixing  the  mileage 
for  regular  aessions,  except  said  first  para- 
graph of  section  23.  and  tbat  part  of  aald 
paragraph  referring  to  mileage  Is  sepa- 
rated from  the  remaining  part  of  said  par- 
agraph by  a  semicolon,  as  shown  by  tbe 
original  enrolled  copy  of  the  constitution, 
filed  In  the  office  of  the  secretary  of  state, 
and  not  by  a  period,  as  shown  by  the 
printed  (pamphlet)  copy  of  theconstitu- 
tlon. Aa  the  second  paragraph  of  said 
section  clearly  refers  to  the  first  para- 
graph thereof  as  fixing  the  mileage  of 
members  for  regular  sessions,  and  as  that 
part  of  said  first  partigraph  fixing  such 
mileage  Is  separated  from  the  remaining 
part  by  a  semicolon  only,  we  are  of  the 
opinion  that  that  part  of  said  first  para^ 
graph  which  declarea  that  no  member  ex- 
cept the  presiding  officers  shall  receive 
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more  than  9S00  for  per  dhm  allowancM 
for  any  one  ifeeslon  applies  to  btennlal  or 
reenlar  sessloiis,— aeaaions  directed  by  Rec- 
ti on  S,  art.  8,  of  the  conatltatinn  to  be 
held  biennially  after  the  flrat  sesaioiitCom- 
luencliiK  on  the  flret  Monday  after  the  lat 
day  of  January, — and  every  second  year 
thereafter,  and  does  not  apply  to  the  flrat 
sesBlon  of  the  legialatore.  The  framtav  of 
the  conetitutton,  and  the  people  who 
adopted  it,  certainly  recognized  the  tact 
that  the  first  seeelon  of  the  le^slatore 
would  necessarily,  from  the  amoant  of 
l^lslatlon  required,  be  a  prolonged  one. 
United  States  senators  were  to  be  elected ; 
laws  passed  to  carry  Into  effect  the  pro- 
vtalons  of  the  constitDtlon;  the  laws 
amended  so  as  to  conform  to  the  condi- 
tions of  statehood;  and  much  otherneeded 
testation.  In  view  of  these  facts,  and. 
as  wo  think,  the  clear  Intent  of  the  provis- 
ions of  the  coDstltutlon,  we  are  of  tlie 
opinion  that  the  members  of  the  tefrlsia- 
ture  at  the  present  session  (this  beinx  the 
first  semlon)  are  nut  limited  In  the  a stk re- 
Kate  to  three  hundred  dollars  for  per  diem 
allowances,  bat  that  each  member,  except 
the  presiding  officers,  Is  entitled  to  the 
sam  of  five  dollars  per  day  for  each  day's 
attendance  during  the  present  session. 
The  demurrer  Is  therefore  overruled,  and 
It  Is  ordered  that  a  peremptory  writ  ol 
mandate  Issue  as  prayed  for  by  the  plain- 
tiff, 

MOBOAN,  J.,  CODGUrB. 

Huston,  J,,  {dissenting.)  I  find  myself 
unable  to  agree  with  the  majority  of  the 
Court  In  the  conclunlon  they  have  reached 
In  this  case.  Whether  the  first  session  of 
the  legislature  be  called  a  regular  or  an 
extra  session  or  a  session  ani  generis,  it 
seems  to  me  that  the  provision  In  the  first 
subdivision  of  section  23  of  the  constltu- 
tiim,  limiting  the  perdiem  compensaclon  of 
mem  here  to  f 300  "  for  any  one  eesslon , "  is  so 
flear,  distinct,  and  nnequivocal,  as  not  to 
necessitate  the  invocation  of  any  rule  ot 
ftmstractlon.  Hy  view  Is  strengthened 
when  I  consider  theconsequences  Involved 
in  the  construction  given  by  the  majority 
(if  the  court  to  section  2!t.  1  am  unwilling 
to  believe  that  the  framers  of  the  ctmstl- 
tutlon  Intended  to  place  no  other  limit 
upon  the  amount  of  perdiem  compeuHa- 
tion  to  members  of  the  legislature  than 
that  of  tbeir  fall  term  of  two  years,  at  five 
dollars  per  day. 


Walker  v.  Campbell. 
(Supreme  Court  of  Idaho.   Feb.  Term,  1891.) 
Findings  of  Repebbe— Sbttino  Aside. 
Where  a  cause  has  been  submitted 
vroement  of  parties,  and  on  order  of  the  court 
to  a  referee  to  boar  tbe  testliuony  and  report  bis 
flcdlDgs  of  fact  thereon,  it  is  error  for  the  court, 
upon  its  own  motion,  to  sot  aside  sucb  flndinRs, 
msko  findings  of  fact  of  Its  own,  and  enter 
Judgmuut  thereon. 
(SyltubuH  by  the  Court.) 

Appeal  from  district  court,  Blugham 
county. 

J.  T.  Mur/t»n  and  T.  M.  Stewart,  for 
spfiellant.  J.  Ed.  Smith  and  Havltiy  A 
Aeertts,  for  respondent. 


Huston.  J.  This  Is  an  action  for  the 
dlssolntlon  of  a  copartnership  between 
plaintiff  and  defendant, and  fortbe  adjust- 
ment of  the  accounts  of  the  firm.  The 
pleadings  in  the  case  are  various,  multl- 
tndinouH,  and  voluminous,  too  much  so  In 
fact  to  be  Inserted ;  nor  Is  it  necessary 
they  should  be,  In  the  view  we  take  ol  the 
case.  Tbe  record,  aside  from  tbe  copies 
of  the  pleadings,  is  Incomplete  and  unsat- 
isfactory. Suffice  to  say  that  on  the 
10th  day  of  December,  1887,  the  case  was. 
upon  agreement  of  parties,  by  order  ol  the 
court,  referred  to  a  referee  "  to  hear  the 
testimony  and  report  his  fiudlngs  of  fact 
thereon. "  On  the  14th  day  of  February, 
188S,  the  referee  filed  bis  Undings  of  fact, 
and  on  the  SOtb  day  ot  .Fuly,  1888.  the  ref- 
eree, by  leave  of  tbe  court,  made  and  filed 
additional  findings.  It  does  not  appeai- 
from  the  record  that  any  exceptious  were 
taken  to  tbe  flndtngs  ot  the  referee,  or  that: 
any  motion  fur  a  Judgment  was  made. 
The  nextentry  upon  the  record  Isa  motion 
by  the  attorney  for  the  plaintiff  to  modify 
and  set  aside  the  findings  ot  the  court 
made  and  filed  on  the  2d  day  of  Augnst, 
1889.  We  next  have  the  amended  and  sup- 
plemfntal  "flDdlngs  by  the  court,"  from 
which  it  appears  that  the  court  had  pre- 
viously made  findings  of  fact  in  the  case, 
but  that,  "the  attention  of  the  court  hav- 
ing been  called  to  the  necessity  o!  a  review 
of  Its  previous  aetlon.  such  review  has 
been  had,"  etc.  These  last  findings  by  the 
court  werH  filed  on  February  6.  IH90,  and 
Judgment  entered  thereon  In  favor  of  the 
defendant,  from  which  Judgment  this  ap- 
peal Is  taken.  The  record  does  not  show 
any  motion  to  amend  or  set  aside  the  re- 
port of  the  referee,  nor  does  it  appear  that 
any  motion  was  made  for  a  msnbmhwlon. 
The  record  simply  shows  that  the  eonrt. 
upon  Its  own  motion,  or  of  Its  own  voli- 
tion, assumed  to  set  aside  the  findings  of 
tbe  r^eree.  and  make  findings  ot  its  own. 
and  enter  Judgment  thereon.  This  action 
of  the  district  court,  we  think,  was  error. 
Jo  the  maklDg  up  of  tbe  record  there  may 
have  been  omissions;  but  ot  this  we  can- 
not, of  course,  take  cognizance.  We  must 
deal  with  the  case  ar  It  Is  presented  to  us 
by  the  record.  We  can  find  no  warrant, 
either  In  the  statutes  of  the  state  or  the 
decisions  ot  the  courts,  for  tbe  action  of 
the  district  court  in  this  case  In  setting 
aside  the  findings  of  ttiereferee.  The  judg- 
raent  ot  the  district  coart  is  reversed,  and 
the  cause  remanded  with  directions  to  the 
district  court,  to  make  conclusions  ot  law, 
and  enter  Judgment  upon  the  fiDdings  ot 
the  referee. 

Morgan,  J.,  having  been  ol  counsel,  took 
no  part  in  the  hearing  or  decision  of  this 
case. 

Sullivan,  G.  J.,  concurs. 


Terbitoby  v.  McKern. 
(Supreme  Cowrt  of  Idaho.    Feb.  Term,  1891.) 
RoBDEKT — EviDBScE— Force  Nbcbbbakt. 
1.  Defendant  was  indicted  for  robbery.  H., 
a  witness  for   prosecution,  testified   that  b« 
saw  defendant  scufBIna  witii  Miles,  (tba  party 
alleged  to  have  bem  robbed;)  saw  detendant  aand 
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■omethlng  to  HoLoathlln,  co-respondent,  and  al- 
leged accomplice  of  defendant.  Wltnen  said 
"he  thoDffht"  defeadaat  took  what  he  banded  to 
UcLonthUD  from  the  person  of  Miles:  did  not 
see  him  take  it,  bat  "thoaght  he  did,  becanie  he 
thought  he  did. "  Motion  to  strike  oat  latter  part 
of  testimony,  as  to  what  witness  "thoaght. "  de- 
nied. Held,  such  denial  was  error,  as  It  waa 
not  a  matter  upon  which  the  opinion  of  witness 
was  permissible. 

2.  The  statutes  of  Idaho  deflae  "robbery"  as 
"the  felonious  taking  of  personal  property  in  the 
possession  of  another,  from  his  person  or  Inune- 
diate  presence,  and  against  his  will,  accom- 
pllsheaby  meana  of  force  orfear. "  Under  an  In- 
diotment  upon  this  statute,  the  trial  court  charges 
the  Jorr  as  follows!  '^Aa  to  the  force,  the  court 
Inatnicxa  yon  that.  If  a  man  atealthily  fllidi  from 
the  pocket  of  another,  the  fcffoe  necesaarr  to  re- 
move the  property  is  all  the  foroa  that  tbe  stat- 
ute requins. "  Held  error. 
(Svllobiu  by  the  Court.) 

Appeal  from  diBtriet  court,  BIngliam 
county. 

T,  M.  Stewart,  for  appellant.  At^,  Oen, 
Xu&erto,  lor  the  Territory. 

HC0TON.  J.  The  deTendant  vtuA  Indicted 
and  convicted  at  the  May  term.  1890.  ol 
the  district  conrt  for  the  connty  of  Bing- 
ham of  the  crime  of  rubbery.  "  Robbery, " 
as  defined  by  the  statutes  of  Idaho,  "is 
the  felonious  taking  of  personal  property 
In  the  possession  of  another,  from  hie  per- 
son or  Immediate  presence,  and  against 
his  wlU,  accomplished  by  means  of  fiirce  or 
fear. "  The  erideuce  Id  this  case,  as  shown 
by  the  record,  Is  as  follows:  **OneW.  D. 
Hood  testified  that  he  was  In  Pocatello 
uD  or  about  the  2Sth  day  of  January  last. 
Knows  the  defendant.  Saw  blm  there 
»bout  that  time.  Started  to  f^o  into  a  sa- 
loon, when  witness  mot  this  meui  and  one 
McLontblln.  Afterwards  saw  them  get 
into  a  BCufBe.  While  they  were  scnfflinHr, 
saw  defendant  hand  McJlionthlln  some- 
thing*. He  took  this  something,  and 
dodged  into  next  room.  Didn't  see  what 
It  was  that  he  handed  him.  He  got  It 
from  an  old  man  that  he  was  scufBIng 
with.  Didn't  son  blm  get  it  from  him. 
Wouldn't  swear  that  he  got  It  from  him. 
Thought  he  got  It  from  him,  becaaae  I 
tbouglit  so.  **  On  cros»«xamlnation  this 
witness  testified,  in  response  to  the  ques- 
tion what  he  saw:  "1  think  he  got  it 
from  this  man,  and  I  saw  him  pass  It  to 
MvLouthlln.  Didn't  think  he  would  get 
into  a  scuffle  without  some  object.  The 
old  man  was  very  drunlc.  Think  the  de- 
fendant was  sober,'*  James  Oris  well,  a 
witness  on  the  part  of  the  prosecutfon, 
testified,  as  appears  by  tbe  record,  in  sub- 
stance as  follows:  "  Was  in  Gundecker's 
saloon  at  five  o'clock  on  the  morning  of 
that  day,  [January  28.  1890.]  Saw  this 
man  and  a  man  by  the  name  of  Miles 
standlyig  close  together,  and  defendant 
bad  bis  right  arm  over  his  shoulder,  and 
while  he  was  standing  there  he  took 
something  from  Milee'  pocket,  and  it  was 
handed  to  this  man  McL.outIiIin.  and  be 
left  the  room.  Witness  was  not  more  than 
two  or  three  feet  away  when  defendant 
took,  and  saw  hlro  take  it  from  bis  pock- 
et." On  cross-cxaminntlon,  this  witness 
teetlfied.  as  appears  by  the  record:  "That 
there  was  no  seutHe  at  all.  That  there 
were  in  tbe  saloon  only  witness,  Hood, 


and  tbe  bai^lwider.  This  oeedrred  about 
Are  mlnates  after  wltocM  entered  the  sa- 
loon. l>on't  know  what  the  parties  were 
doing  belore.  Defendant  and  Miles  stood 
in  position  described  some  time.  When 
witness  entered  they  were  standing  close 
to  the  window.  McLonthlin's  where- 
abouts, when  he  saw  the  defendant  put 
his  arm  around  tbe  old  man,  unknown  to 
the  witness.  Ttaey  were  not  standing  In 
that  poidtlon  when  witness  entered.  Tbe 
old  man  was  drunk. — very  drunk.  Didn't 
seem  to  know  what  was  going  on.  Don't 
think  he  reallied  what  was  going  on. 
Question.  Yon  say  yon  saw  no  scuffling? 
Answer.  Yes,  sir ;  that  la  what  I  soy.  Mc- 
Lontblln took  what  the  defmdant  banded 
him.  and  left  tbe  room."  Samuel  Onn- 
decker,  a  witness  for  the  prosecntion,  tes- 
tified :  "^That  be  was  a  machinist  residing 
at  Pocatello,  Idaho.  Waa  there  on  the 
2Sth  day  of  January  last.  Was  keeping 
the  People's  saloon.  Saw  the  defendant 
on  that  day,  after  the  occurrence  Is  the  sa- 
loon. In  tbe  Jail  at  Pocatello.  Witness, 
having  learned  what  had  occurred, 
thought  be  would  look  up  the  ease,  and 
found  the  man.  and  he  acknowledged  to 
blm  that  be  got  the  money,  and  when 
witness  asked  him  what  he  did  it  for  he 
said  that  it  was  to  g«t  out  of  town. 
Didn't  state  what  he  did  with  tbe  money, 
or  what  was  the  amount.  On  cross-ex* 
amlnatlon,  this  witness  testified  that  whm 
he  called  on  this  man  In  Jail  he  asked  him 
what  he  did  with  what  he  took,  and 
what  he  took  the  money  for;  and  he  said 
he  didn't  take  any  money;  and  alter  wit- 
ness made  him  bellere  that  be  was  going 
on  his  bond,  and  told  him  that  it  was  no 
use  to  deny  It,  for  that  be  knew  that  he 
was  tbe  man,--after  that,  he  said  be  waa 
the  fellow  who  done  it.  and  that  he  didn't 
know  what  he  was  doing.  Witness  Is  sure 
that  be  said  this.  It  was  previous  that 
witness  made  blm  believe  that  be  would 
go  on  his  bond.  This  witness,  proceed- 
ing, testified  that  be  took  the  man  M^ 
Loutblin  with  him  to  the  Jail,  and  that  he 
was  present  at  the  couveniatloa  already 
related.  "Witness  is  a  detective,  and  so 
told  the  defendant.  Has  no  interest  in 
securing  the  conviction  of  the  defendant. 
Hope  to  be  a  partner  of  the  district  at- 
torney." There  was  no  testimony  offered 
by  defendant. 

The  above  Is  the  substanceot  ail  the  evi- 
dence In  tbe  case.  There  wwe  several  re- 
quests tocharge  on  the  pare  cA  the  d^end- 
ant,  which  were  refused  by  the  court,  to 
which  exceptions  were  taken.  The  first 
error  assigned  by  the  defendant  Is  tbe  re- 
fusal of  the  court  to  strike  out  so  much  of 
the  testimony  of  the  witness  Hood  as 
states  "what  he  thought."  It  is  not  prop- 
er to  permit  a  witness,  except  In  the  ease 
of  an  expert,  to  testify  as  to  his  oi^nlon  In 
regard  to  a  fact,  or  the  occurrence  of  a 
fact.  The  witness  had  already  stated 
what  he  saw.  He  had  detailed  the  facta 
and  clreuinstanceH  upon  which  his  opin- 
ion, or  his  "thought,  as  he  expresses  It. 
was  based;  but  we  cannot  say  what 
weight  the  opinion  or  "  thought "  of  the 
witness  may  have  had  with  the  Jury. 
The  rule  as  given  by  Prof.  Best,  In  bis 
work  on  Evidence,  (page  4M,  note  1,)  Is  as 
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IoHowb:  "The  opinion  of  a  wttnesa  Is  not 
In  general  to  be  received.  Facta  Rhoald  be 
stated,  and  not  Inferences  made."  In  the 
same  notehesaye*  "Where,  therefore.lt  ia 
both  deHirable  and  possible  that  the  Jury 
should  draw  an  inference  from  the  facts 
upon  which  the  witness  must  necessarily 
base  his  opinion,  and  these  facta  can  be 
placed  before  tbe  Jury,  th«  opinltm  of  the 
witness  Ik  not  to  be  reed ved."  Best.  Kv. 
p.4%,andcase8cltedlnnotel.  Thlsvould 
seem  to  excluOe  the  statement  of  an  opin- 
ion In  such  a  case  as  that  underconsidera- 
tlon.  The  witness  bad  already  stated  all 
tbe  facts  within  his  knowledge,  and  we 
tblnk  tbe  Inference  to  be  drawn  from 
these  facts  should  have  been  left  to  the  Ju- 
ly, unaided  by  the  **  ChongbtV  or  opinion 
of  the  witness.  Defendant's  motion  to 
strike  oat  so  much  of  the  testimony  of 
tlie  witness  Hood  bus  stated  what  he 
tbouKht  defendant  did,  should  have  been 
allowed.  Abbott  v.  People,  86  N.  y.  473. 
We  do  not  think  the  second  assignment  of 
error  is  well  taken.  The  confessions  of 
the  defendant  tt>  the  witness  Gnndecker 
were  not  made  to  a  penion  or  nnder  clr- 
enmstances  that  wonid  exclnde  them  as 
STldence.  Gnndecker  was  nut,  nor  did  he 
pretend  to  be.  acting  under  authority  at 
the  time  the  confession  was  made.  The 
fonrtb  assignment  of  error  is  as  to  the 
oral  chaise  of  the  court.  In  the  following 
words:  "As  to  the  force,  the  court  in- 
Mtructs  yon  that,  tf  a  man  stealthily  filch 
from  tbe  pocket  ot  another,  the  force  nec- 
essary  to  remove  the  property  Is  ail  the 
force  that  the  sta  tu  te  requires. "  We 
think  this  was  error.  Subdivision  6,  § 
7855,  Rev.  St.  Idaho,  provides  that.  In 
criminal  cases,  the  charge  ot  tbe  court 
"must  be  reduced  to  writing  before  It  Is 
given,  unless  by  mutual  eousentot  the  par- 
ties It  Is  given  orally."  It  does  not  ap- 
pear that  any  such  consent  whs  given. 
Again,  the  charge  does  not  correctly  state 
the  law.  It  virtually  abolishes  all  dis- 
tinction between  robbery  and  larceny 
from  tbe  person.  Larceny  from  the  per- 
son Is  made  grand  larceny  by  our  statute- 
Rev.  St.  Idaho,  9  7^,  subd.  2.  There  are 
other  assignments  of  error  which  we  do 
not  deem  It  Important  to  conMtder.  Tbe 
Judgment  of  tbe  court  below  is  reversed, 
and  It  is  ordered  that  said  defendant  be 
discharged. 

8aLr.iTAH.  C.  J.,  and  Morgan,  J.,  con- 
cur. 


STUFFT.raKAM  et  a/.  T.  MONTOOUBRT  St  a/, 

(Supreme  Court  cf  ItUOio.  Feb.  Term,  1891.) 

Public  Kcisakce— Actios  roR  Special  Daiuosb 
—Bill  op  Exceptiokb. 

1.  If  a  bill  of  exceptions  is  presented  for  set- 
tlement after  tbe  trial  of  the  cause,  and  is  certi- 
fied to  as  correct  by  respondent's  attorneys,  and 
such  bill  is  thereafter  settled  by  the  Judge  and 
used  on  the  hearing  of  the  motion  for  a  new  trial, 
it  Is  too  late  for  tbe  respondents  to  raise  the  ob- 
lectlon  foi-  the  first  time  In  this  court  that  such 
olll  was  not  settled  in  time. 

2.  To  maintain  an  action  for  special  damages 
caused  by  an  obstruction  of  a  public  street  consti- 
tuting a  public  nuisance,  a  plaintiff  must  allc^ 
In  his  oomi^BtDt  and  establlsta  facts  showinf;  that 
he  has  suatslned  speolsl  damsges,— dsmsgea  ot  a 


differoat  kind  and  charcctor  than  the  damaees 
sustained  by  the  public. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bingham 
county;  C.  H.  Bk:rkv.  .fudge. 

John  T.  Morgao  and  T.  M.  Stetvart,  for 
appellants.  HAwlejr  &  Jleeven,  for  re- 
spondents. 

Sui'LiTAiv,  G,  J.  This  action  was 
brought  by  tbe  respondents  to  abate  a 
public  nuisance,  which  it  la  claimed  plain- 
tiffs hud  created  by  the  erection  of  a  cer- 
tain building  on  certain  lands  lying  be- 
tween tbe  west  side  of  West  Main  street 
and  the  Utah  A:  Northern  Railway  track, 
In  tiie  town  of  Blackfoot.  Bingham  coun- 
ty, state  of  Idaho.  The  plaintiffs  allege  In 
their  complaint  and  amendment  thereto 
substantially  as  follows:  That  plaintiffs 
are  husband  and  wife,  and  have  been  such 
during  all  the  times  mentioned  In  suld 
complaint,  and  are  living  together  as 
such ;  that  they  are  tbe  owners  and  in  the 
poBsesslon  of  lots  land  20  tn  block  2Sln 
said  town  ot  Blackfoot;  that  there  are 
situated  upon  said  lots  certain  buildings 
owned  by  and  In  the  possession  of  plain- 
tiffs, and  used  by  them  for  hotel  and  res- 
taurnnt  purposes;  that  said  property  is 
situated  on  the  west  side  of  West  Main 
street  In  said  town;  that  said  street  ox- 
tends  In  a  northerly  direction  througli 
said  town,  and  Is  100  feet  In  width 
throngfaout  Its  entire  length,  and  was  and 
has  been  for  mure  than  13  years  prior  to 
the  commencement  or  this  suit  used,  ap- 
propriated, and  dedicated  as  a  public 
street:  that  the  Utah  &  Northern  Rail- 
way Ck>nipany  own  a  stiip  of  land  200  feet 
wide,  extending  through  said  town,  and 
bordering  on  the  easterly  aide  of  said 
West  Main  street,  on  which  strip  of  land 
are  situated  thn  road-bed,  track,  depot, 
and  other  bulldingsofsaidcompany;  that 
said  corporation  is  a  common  carrier,  anrl 
its  trains  stop  at  the  depot  In  said  town 
of  Blackfoot,  to  receive  and  discharge  mall 
and  passengers:  that  said  depot  and 
other  bulldlngB  of  said  railroad  company 
aresltnatefl  easterly  of  theHbove-deecribed 
lots,  and  that  there  are  no  obstrnctlons 
or  Impedimsnts  to  travel  or  to  the  sight 
between  said  points,  except  those  placed 
there  by  the  defendants ;  that  In  the  year 
181M)  the  defendants  commenced  the  erec- 
tion of  a  frame  building  eaoterly  and 
southerly  from  euld  lota  and  bullOingH  of 
plaintiffs  and  the  said  depot  and  place 
where  passengers  It>ave  anil  enter  the  ears 
rnnning  upon  said  rallrond,  and  contin- 
ued to  erect  eald  building,  and  have  nrnin- 
talned  the  same  thereon:  that  by  rt'sson 
of  said  building  so  erected  by  the  defend- 
ants travel  in  und  upon  and  across  suld 
street  has  been  Impeded  and  olistructed, 
and  commanlcHtlon  made  more  dIfRcult 
between  said  rallrond  depot  and  (rrounds 
end  that  part  of  said  town  sltuateiJ  west 
of  said  West  Main  street;  that  all  the 
people  of  said  Bingham  county  residing  in 
and  about  said  town  of  Blackfoot  have 
been  delayed  and  damaged  by  reason  ot 
the  erection  and  maintenance  of  said 
building  by  the  defendants  as  aforesaid; 
that,  beside  being  Injured  and  damaged 
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thereby,  and  In  common  with  other  people 
anil  n-KidentB  of  said  town  of  Blackfout, 
the  pluintiffB  have  been  Bpeclally  injured 
and  damaneo  by  reation  that  travelers 
visitinar  said  town  are  unable  to  readily 
Kee  and  determine  the  location  of  plaintiffs' 
Kaid  hotel  and  restaurant,  and  in  conse- 
4|uence  thereuf  such  travelers  have  become 
the  jsnestB  of  other  hotels,  to  plnlntltrs' 
damage  in  the  sum  of  $100;  that  In  cunse- 
i]uence  ol  said  building  erected  and  main- 
tained as  aforesaid,  the  said  property  of 
plaintiffs  has  become  lessened  and  depreci- 
ated in  value,  to  their  dauiuKe  In  the  sum 
of  $100,  and  that  the  erection  and  mainte- 
nance of  paid  building  Is  a  nuisance  to  the 
I>eople ot  satd  townof  Blackfoot  and  vicin- 
ity ;  that  plalntiOA  have  requested  defend- 
ants to  remove  said  buildings,  and  they 
have  refused  to  do  so;  that  plaintiffs  are 
without  adequate  remerly  at  law;  that 
no  pecuniary  damages  would  be  adequate 
compensation  to  plaintiffs,  and  that  de- 
fendants arelnsolvent.  Pialntlffa  demand 
judtcment  for  $200  damages  and  costs  of 
mlt,  and  that  defendants  be  perpetoally 
restrained  from  maintaining  said  build- 
ing, and  that  the  same  be  declared  a  nai- 
nance,  and  that  an  order  for  its  abatement 
be  made.  The  defendants  deny  that  West 
Main  street  In  said  town  of  Blackfoot  is 
100  feet  wide,  or  is,  or  ever  was,  of  any 
xreater  width  than  66  feet.  They  aver 
that  the  store  building  and  warehoase  of 
\V.  H.  Danllson  Is  10  feet  and  5  Inches  upon 
the  84  feet  which  plaintiffs  aver  to  be  a 
part  of  said  street ;  that  said  store  has 
been  bo  located  during  11  years  last  past; 
and  denied  each  and  every  allegation  in 
said  complaint;  and  aver  that  Bald  build- 
ing, erected  as  aforesaid,  Is  situated  on 
defendants'  private  property,  and  that  said 
jsrouud  on  whleh  said  bolldlng  is  situated 
was  never  claimed  as  a  part  of  said  West 
Main  street  to  their  knowledge,  and  that 
plats  of  suid  town,  made  for  W.  C.  Lewis, 
W.  N.  Shilling,  and  W.  H.  Danllson,  (each 
lor  portions  of  said  town,)  show  the 
streets  ot  said  town  to  be  but  66  feet  wide; 
and  that  the  stock-pen  of  said  Utah  A 
Northern  Railway  Company  has  stood  for 
18  months  Immediately  prior  to  the  com- 
mencement of  this  suit  22  feet  upon  the  34 
feet  claimed  by  plaintiffs  as  a  part  of  said 
West  Main  street.  This  cause  was  tried 
by  the  court  without  a  jury  on  the  19th 
day  of  July,  ISiK).  Judgment  was  entered 
In  the  court  bclowln  favor  of  theiilalntlfte 
on  the  39tfa  day  uf  July.  1880.  Thereupon 
the  defendants  moved  for  a  new  trial, 
which  motion  was  overruled,  and  from 
the  order  overruling  said  motion  this  ap- 
peal was  taken.  The  appeal  is  presented 
on  a  bill  of  exceptions  and  statement. 

The  first  assignment  of  error  contained 
In  appellants' brief  Is  as  follows:  "/V/wf. 
The  order  of  the  court  overruling  defend- 
ants' uliJectionHto  the  introduction  of  any 
evidence,  for  the  following  reaaons,  to- 
wit:  (1)  That  the  complaint  does  not 
state  any  cause  of  action  in  favor  of  the 
plaintiffs  and  against  the  defendants.  (2) 
That  the  plaintiffs  have  no  suit  for  the 
towii  ut  lilackfoot  at  large,  and  no  right 
to  Introduce  evidence  for  damages  to  it. 
and  have  no  action  for  special  damages  to 
themselves.  ^   The  respondents  contend 


that  said  assignment  of  error  cannot  be 
considered  by  this  coui't.  for  the  following 
three  reasons:  "(1)  That  this  Is  an  api>eal 
from  the  order  refusing  a  new  trial  alone: 
('2\  that  no  reference  Is  made  to  such  al- 
leged en'or  in  the  notice  of  njotloii  fur  a 
new  trial;  (3)  that  the  bill  of  exceptions 
herein  cannot  be  entertained  here,  and  la 
nut  before  the  court,  as  It  was  not  filed  lo 
time,  and  no  extension  of  time  was  grant- 
ed for  said  bill  of  exceptions."  It  ap- 
pears from  the  record  that  the  bill  of  ex- 
ceptions was  served  on  the  attorneys  for 
the  respondents  on  November  14,  1S90, 
and  on  the  3d  day  of  December,  1890,  was 
certified  to  by  said  attorneys  as  correct, 
and  was  on  said  date  settled  by  the  dis- 
trict Judge.  The  record  further  shows  , 
that  said  district  judge  made  the  follow- 
ing order  overruling  appellants'  motion 
for  a  new  trial,  to-wit :  "Now,  upon  this 
3d  day  of  December.  1890,  the  motion  of 
the  defendants  for  vacation  of  decision 
and  granttng  ot  new  trial  herein  coming 
regularly  on  to  be  heard  before  the  Judge  , 
at  chambers  upon  their  statement  and 
bill  of  exceptions  heretofore  settled  and  on 
file  herein,  said  motion  being  submitted 
for  decision,  and  the  Judge  being  fully  ad- 
vised thereon,  it  Is  hereby  ordered  that 
said  motion  for  vacation  of  decision  and 
tor  new  trial  be.  and  the  same  is  hereby, 
overruled.  D.  W.  Stanrod,  Jadge.  Filed 
December  3. 1890. "  It  Is  thus  shown  that 
the  respondents  had  full  knowledge  of  the 
contents  of  said  bill  of  exceptions,  and  cer- 
tified to  it  as  correct  on  the  3d  day  of  De-  ■ 
cember.  18iH),  and  on  that  date  said  bill 
was  settled  and  signed  by  the  district 
judge.  On  the  same  date  the  motion  for 
new  trial  was  submitted  for  bearing  on 
said  bUlot  exceptions  aud  statement.  The 
record  contains  no  objection  or  exception 
by  respondents  to  the  settlement  of  said  ' 
bill  ot  exceptions,  nor  to  Its  being  submit- 
ted to  the  judge  at  the  hearing  of  the  mo- 
tion for  new  trial.  The  respondents  had 
knowledge  of  the  fact  that  appeHants 
wonld  apply  to  the  Judge  to  have  said  bill  ' 
of  exceptions  settled.  Bespondents*  attor-  ' 
neys  certified  to  the  correctness  of  said 
bill  of  exceptions,  and  permitted  It  to  be 
used  on  thv  hearing  of  appellants'  motion 
for  new  trial,  without  objetrtion.  The  ' 
respondents,  by  said  acts,  waived  their 
right  to  said  objection.  Hayne,  New 
Trial  &  App.  §§  27,  145 :  Hlggins  v.  Ma- 
boney,  50  Cal.  444.  We  think  that  sef> 
tlon  4443  of  the  Kevised  Statutes  Is  con- 
clusive In  this  matter.  Said  section  enu- 
merates the  paperatbatconstltute  the  rec- 
onl  on  appeal,  to-wlt.  the  Judgment  roll 
and  affidavits,  or  the  records  and  tiles  In  ^ 
the  action,  or  bill  of  exceptuins,  or  state-  -' 
ment  used  on  bearing  of  the  motion  for 
new  trial.  The  order  overruling  the  mo-  "i 
tlon  for  a  new  trial  recites  the  fact  that  'i 
sai<l  bill  of  exceptions  was  used  on  said 
hearing,  and  Is  therefore  properly  before  ^ 
this  court  for  consideration.  ~ 

The  firnt  error  assigned  by  the  appel- 
lants In  the  order  of  the  court  overruling  1 
the  objection  to  the  introduction  of  any 
evidence  whatever.for  the  reason  that  the 
complaint  does  not  show  any  cause  of  ac- 
tion  ip  favor  of  the  plaintiffs  and  against  i 
the  defendants.    To  entitle  plaintiffs  to  ' 
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reeoTer  torlnjariea  sastained  from  a  pub- 
lic nulsauce  tliey  must  first  allege  la  their 
complaint  facts  clearly  Bhowlng  that  they 
bave  sustained  special  or  peculiar  dam* 
aacea*  dumases  different  Id  kind  and  char* 
acter  Irom  the  rest  of  the  public,  bo  that 
■uch  damage  cannot  fairly  be  said  to  be 
a  part  of  the  common  Injury  reoultlng 
from  such  nuiaance.  Wood,  Nula.  $  646; 
BIgley  T.  Nonan,  53  Cel.  403.  Will  the  com- 
plaint In  this  action,  when  measured  by 
the  rule  above  Indicated,  bear  the  teat? 
The  only  allegation  of  special  damage  or 
Injury  contained  In  said  complaint  Is  as 
follows,  to-wit:  "That,  besides  being  In- 
Jnred  and  damaged  thereby  and  In  com- 
mon with  other  people  and  residents  of 
Bald  town  of  Blackfoot,  these  plaintiffs 
bereln  have  been  specially  Injured  and 
damaged  by  reason  thereof  In  this:  that 
on  account  thereof  travelers  visiting  said 
town  of  Blackfoot  are  anable  to  readily 
and  easily  see  and  determine  the  location 
of  said  hotel  and  restaurant  of  the  plain* 
tiff,  and  in  consequence  thereof  such  trav* 
el^rs  have  and  still  continue  to  become  the 
guests  of  other  hotels  and  restaurants  in 
s^d  town  of  Blackfoot  situate  and  being, 
Instead  of  the  guests  and  patrons  of  the 

SlalnUtr,  and  that  in  consequeace  thereof 
tie  plaintiffs  have  been  damaged  In  the 
sam  of  one  hundred  dollars;  that.  In  con- 
sequence of  said  building  belug  erected 
and  maintained,  the  said  property  has  be- 
come lesseued  and  depreciated  In  value,  to 
their  damage  in  the  sum  of  one  hundred 
dollars;  that  the  erection  and  mainte- 
nance of  said  building  aforesaid  Is  a  nui- 
sance to  the  people  In  the  said  town  of 
Blackfoot  and  vicinity  generally,  In  this: 
that  it  Is  an  obstruction  to  tbo  free  pas- 
sage and  use  in  the  customary  manner  of 
said  West  Main  street."  This  allegation 
shows  that  said  obstruction  is  a  public 
naisance,  but  does  not  show  that  respond- 
ents have  sastalned  an  injury  different  In 
kind  or  character  from  that  sustained  by 
the  public  or  other  business  men  located 
in  tne  vicinity  of  respondents*  hotel.  The 
allegation  of  special  damages  would  equal- 
ly apply  to  other  business  men  situated  in 
said  vicinity,— that  by  reason  of  the  erec- 
tion of  said  bnilding  the  merchants  and 
other  dealen  bave  sastalned  special  dam- 
ages because  passengers  leavlngthe  trains 
could  not  as  readily  and  easily  see  their 
places  of  business,  and  by  reason  thereof 
go  to  other  places  of  business.  We  are  of 
the  opinion  that,  if  said  allegations  of  spe- 
cial damage  were  fully  established  by  the 
evidence,  the  respondents  would  not  be 
entitled  to  any  relief  in  this  action.  In 
cases  of  this  kind  the  authorities  are  very 
numerons  which  hold  that  no  person  can 
maintain  an  action  for  damage  from  a 
common  nuisance,  where  the  injury  and 
damage  are  common  to  all.  The  reason 
tor  this  rule  Is  that.  It  private  persons 
were  permitted  to  maintain  snltsto  abate 
a  public  nuisance,  It  would  lead  to  a  mul- 
ttpilcityof  suits.  Wood,  in  hts  excellent 
work  on  the  Law  of  Nulnauces,  (section 
84<t.)  says:  "Therefore  the  courts  very 
wisely  have  unswervingly  adhered  to  the 
role  that  an  individual.  In  onter  to  be  en- 
titled to  a  recovery  for  injuries  sustained 
Irom  a  public  nuisance,  must  make  out  a 


*  SMELTING  00.  127 


clear  ease  of  special  daaiages  to  himself, 
apart  from  the  rest  of  the  public,  and  of  a 
different  character,80  that  they  cannot  be 
fairly  said  to  be  a  part  of  the  common  in- 
jury resulting  therefrom.  It  Is  nut  enongbt 
that  he  sustained  more  damage  than  an- 
other; It  must  be  of  a  different  character, 
special  and  apart  from  that  which  the 
public  in  general  sustain,  and  not  such  as 
is  common  to  every  person  who  exercises 
the  right  that  is  injured,"  The  respond- 
ents allege  that  said  bnilding  is  In  a  pub- 
lic street,  and  la  a  public  nuisance.  If  tbla 
allegation  be  true,  the  Revised  Statutes, 
S  860  et  seq.,  provide  the  method  and  mas- 
ner  for  the  removed  of  such  obstructions. 
Section  961  provides  the  manner  of  giving 
notice  to  the  person  causing  euch  obstruc- 
tion to  removethe  same.  Section  962  fixes 
the  penalty  for  failure  to  remove  such  ob- 
struction ;  and,  in  case  that  the  encroach- 
ment upon  such  street  Is  denied,  section 
963  directs  the  road  overseer  to  commence 
an  action  In  the  proper  court  to  abate  the 
same  as  a  nuisance.  This  statute  was 
enacted  for  the  purpose  of  removing  ob- 
structions from  bIghwayB.  and  such  ob- 
structions as  are  public  nuisances,  and 
was  Intended  to  prevent  a  multiplicity  of 
suits.  We  areottJieoptnlon  that  tbe  com- 
plaint does  not  Hta,t6  a  cause  of  action  In 
favor  of  the  plalntltts.  With  this  view  ol 
the  case  It  is  not  necessary  for  this  court 
to  consider  any  other  questions  raised  on 
tbU  appeal.  The  cauee  is  xeversed.and 
manded  for  dismissal. 

Morgan,  J.,  having  been  of  counsel  for 
the  defendants  in  the  court  below,  took  no 
part  in  the  hearing  or  decision  of  this  case. 

Hdstom,  J.,  concurs. 


(S  Idaho  [HaBb.]  U) 

Sntdeb  v.  Viola,  Mining  A.  Sueltino  Co. 
(Supreme  Court  of  Idaho.   Feb.  Term.  ISVL) 
XirJimr  to  Sbrvaict— Fbuow-Bbkvaito— Ooa- 

TBIBUTORT  MBeUOKIGS. 

1.  B.  was  a  miner  engaged  la  under-grouBil 
work.  O.  was  a  blacksmith  engaged  In  suae 

mine,  In  sharpeolng  tools  for  use  oi  minmrs,  mA 
whose  duty  it  was  to  deliver  sach  tools,  after 
being  aharpened,  to  miners  et  work  In  vaian. 
Hjda,  thatS.  and  O.  were  fellow -aamnts;  and 
hetd,  further,  that  for  oarelesaneas  In  dellTartac 
sQch  tools  to  minen  hj  O.,  whefeby  8.  was  la* 
Inred,  defendant  was  not  liaUe,  dMMidaat  not 
being  shown  to  b«  In  fault. 

S.  Where  the  evldenoe  shows  that  the  de- 
fendant had  famished  safe  and  oouTenlent  ma- 
chinery and  appliances  for  the  performanos  of 
the  required  labor,  and  althw  the  plaintiff  or  bla 
feilow-servant,  or  both,  for  tfa^r  own  oonTSa- 
lence,  bad  seen  fit  to  ase  other  means  or  appli- 
ances than  those  fnmlsbed  by  defendant,  and 
injury  results  thereflrom,  the  defendant  la  not 
liable,  and  In  such  case  plaintiff  Ib  guilty  of  ooa- 
trihntory  negligence. 
{SyUabut  by  the  Cowt,} 

Appeal  from  district  court.  Lemlil  coun- 
ty. 

Stewart  A  MoifranAoT  appellant.  Hjnr^ 
ley,  Reerea  A  Quarlea,  for  respondent. 

HrsTON,  J.  This  Is  an  action  brought 
by  plaintiff  against  defendant  corpora- 
tlon  to  recover  damages  for  Injuries  at 
leged  to  bave  been  recelTed  bj  tbe  vlaln- 
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tilt  while  In  the  employ  of  thft  defendant* 
as  a  miner,  workinf?  In  tbe  Viola  mine, 
ownefl  and  operated  by  defendant.  In 
Lemhi  county,  in  this  state,  which  Injurit^ 
pluliitiff  cliarges  were  the  reenlt  of  and 
attributable  tu  the  nc^llgrence  of  defend- 
ant. We  are  called  upon  /»  limine  to  paBH 
upon  the  motion  of  respondent  to  strike 
out  the  etatfnieut  and  dismlas  the  appeal 
In  this  caKe,  flrat,  because  It  does  not  ap- 
pear by  the  rpcord  that  the  Judge  of  tbe 
district  court.  In  allowing  an  extenitlon  of 
the  time  for  defendant  tu  prepare  and 
serve  Its  statement,  made  such  allnwnnce 
upon  ffooA  cause  shown,  as  provided  In 
section  4932.  Rev.  St.  Idaho.  We  do  not 
think  It  necessary  that  the  record  should 
contain  the  evidence  upon  which  the  ac- 
tion of  the  district  Jadf^  was  predicated. 
The  preeomption  of  law  Is  that  good 
cause  was  shown,  and  such  presumption 
can  only  be  overcome  by  proof.  No  at- 
tempt at  Buch  proof  is  shown, 

Tbe  next  objection  by  the  respondent  Is 
that  this  court  cannot  review  the  excep- 
tion of  dcfemlaot  to  the  charge  of  tbe 
court,  for  the  reason  that  such  exception 
was  not  token  In  time,  and  Is  too  general 
to  entitle  It  to  consideration  on  appeal. 
We  do  not  think  this  case  comes  within 
the  parvlew  of  the  rule  laid  down  In  Iliack 
V.  City  of  Lewiston,  (Idaho.)  13  Pnc.  Rep. 
SO.  The  following  languaKe  by  Mr.  Jus- 
tice Miller  In  the  case  of  Railroad  Co.  v. 
Reeves,  10  Wall.  188,  seems  to  us  to  be 
more  applicable  in  this  case:  "Astothe 
charRC  Kiven  by  the  court,  the  language  of 
the  exception  is  more  general  than  we 
could  desire;  and  if  the  errors  of  this 
charge  were  less  apparent,  or  H  there  was 
any  reascm  to  suppose  they  were  inadvert- 
ent, and  might  have  been  corrected  If  spec- 
ified by  counsel  at  the  time,  wewould  have 
some  dlfflcnlty  Id  holding  the  exception  to 
It  sn&lcleiit.  Bat  tbe  whole  charge  pro- 
ceeds upon  a  theory  of  thn  law  of  couimon 
carilers,  as  It  regards  the  effect  <it  loss 
from  the  act  of  God  on  the  contract,  so 
different  from  our  views  of  tbe  law  on 
that  subject  that  it  needs  no  special  effort 
to  draw  attention  to  it,  and  it  Is  so  clear- 
ly and  frankly  stated  as  to  have  made  It 
the  turning  point  of  the  case.  Wcareof 
opinion,  then,  that  both  tbe  refusal  to 
charge  as  requested  and  the  charge  actu- 
ally given  are  properly  before  us  for  exam- 
ination." So,  in  this  case,  we  think  the 
exp<»sitlon  of  tbe  law  of  negligence,  as  ap- 

gUcable  to  the  evidence  In  this  case,  given 
y  tbe  district  court  In  Its  charge  to  the 
Jury,  was  so  erroneous  as  to  bring  It  clear- 
ly within  the  rule  laid  down  by  thesupreme 
court  of  tbe  United  States  In  Railroad  Co. 
V.  Reeves,  above  cited.  No  point  Is  sought 
to  be  made  by  tbe  respondent  against 
the  exceptions  of  defendant  to  the  refusal 
of  the  court  to  give  Instructions  1  and  2, 
asked  by  defendant.  We  will  consider 
those  Instructions  further  on. 

The  facts  In  this  case,  as  shown  by  the 
evidence,— and  there  Is  but  little  conflict 
in  the  testimony,— are  briefly  as  follows: 
The  appellant  defendant  below,  was  on 
the  15th  February,  1SS9,  the  owner  of  and 
engaged  in  working  and  operating  the 
Viola  mine,  In  Lemhi  county,  Idaho;  that 
on  that  date  the  respoadeut,  plaintiff  be- 


low,  was  in  the  employ  of  defendant  aa  a 
miner  in  said  mine;  that  on  the  date  laat 
aforesaid  tbe  plaintiff  was  at  work  In  a 
drift  abont  110  feet  below  the  surface  of 
the  ground;  that  he  had  been  thus  em- 
ployed for  some  months,  and  on  this  day 
it  became  necessary  for  him  to  ascend  to 
the  suriace  for  some  purpose.  Them  was 
a  shaft  some  tour  or  five  feet  square,  sided 
up  with  lumber,  extending  from  the  sur- 
face to  the  lev^  where  plaintiff  was  at 
work,  and  below.  Through  and  up  this 
shaft,  ore,  etc.,  was  hoisted  to  tbe  surface 
from  below  by  means  of  a  steam-hoist, 
located  on  the  surface,  and  near  the 
mouth  or  entrance  of  the  shaft.  As  Is 
usual  in  such  cases,  there  was  a  ladder  at 
tbe  side  of  the  shaft,  presumably  lor  ase 
In  ascending  or  descending  the  shaft, 
whenever  the  exigencies  of  the  work  or 
the  convenience  of  the  workmen  required. 
Extending  from  the  surface  to  the  level 
bRiow,  there  was  at  the  time  last  men- 
tioned a  large  rope.  The  evidence  shows 
that  the  steam-bolst  had  not  been  used 
regularly  for  a  period  of  several  months. 
There  was  also  a  wire  attached  to  a  bell 
on  tlie  snrface.  and  extending  down  tbe 
shaft,  which  was  need  as  a  signal,  by 
those  wortclng  below  to  those  above,  ot 
the  presence  of  some  person  in  the  shaft. 
The  blacksmith,  one  noodall,  employed  by 
the  defendant  In  sharpening  tbe  picks, 
drills,  and  other  tools  used  by  the  min- 
ers, had  been  In  the  habit,  as  he  testlRes. 
and  he  is  undisputed  on  this  point,  for  a 
loug  time,  when  the  steam-hoist  was  not 
being  run,  of  lowering  tbe  drills,  picks, 
etc.,  sharpened  by  him,  to  tbe  level  below, 
by  attaching  them  to  the  large  rope  above 
rt?f(>rred  to  by  means  ot  a  smaller  rope,  the 
end  ot  which  he  held  In  his  band,  and  al- 
lowing them  to  slide  down  the  large  rope 
to  the  level,  while  descending  himself  by 
the  ladder,  and  delivering  the  said  tools 
to  tbe  minors  in  the  drift  where  they  were 
at  work.  This  whs  the  condition  ol 
things  on  tbe  I5tb  day  ot  February,  1S89. 
when  the  plaintiff  attempted  to  ascend  the 
shaft  from  tbe  level  by  means  ot  the  lad- 
der aforementioned.  He  bad  proceeded 
but  a  short  distance  up  tbe  ladder  when 
he  was,  as  be  testified,  struck  upon  the 
head  and  arm  by  a  drill  then  being  low- 
ered by  tbe  blacksmith  down  the  rope  as 
above  described,  and  received  thereby  the 
injuries  complained  of,  and  for  which  he 
seeks  to  recover  damaees  of  thedefendant. 

The  first  question  for  our  consideration 
is.  was  there  negligence  on  the  part  of, the 
defendant  in  a  failure  to  furnish  sufficient 
and  safe  appliances  and  machinery  for  tbe 
i>cTformance  of  the  labor  upon  which  the 
plaintiff  was  engaged  t  It  is  nowhere  as- 
sumed, or  attempted  to  be  proven,  that 
there  was  any  defect  in  any  of  the  ma- 
chinery or  appliances  in  or  about  the  min^ 
nor  that  the  injury  ot  plaintiff  resulted 
from  or  was  in  any  way  attribntable  to 
a  want  of  proper  machinery  or  appUanoes. 
or  to  any  defect  in  the  machinery  or  ap> 
plianoes  provided  by  defendant.  In  faot, 
the  case  seems  to  have  been  tried  wholly 
upon  the  theory  that  the  accident 
which  resulted  in  the  in.iury  to  the  plain- 
tiff resulted  entirely  from  the  negligence 
or  want  of  oare  of  the  blacksmith  Qoodall, 
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and  that.  GoodslI  not  beiiiff  a  fellow- 
servant  of  plalntlfr,  defendant  is  liable  for 
any  Injury  resulting  from  such  neglifcence 
or  want  of  care  on  bis  part.  The  plain- 
tiff alle^  In  his  cotncdalnt  "that  at  the 
time  i^alnticr  Mitered  Into  the  employ- 
ment of  the  defendant,  and>  from  then  up 
to  the  time  said  Injury  occurred,  the  regular 
and  usual  mode  of  lettluf?  all  tools  used  In 
aald  mine  down  Into  the  same  was  by 
tneanff  of  a  bolst  and  bnckets."  It  Is  fur- 
ther abown  by  the  testimony  of  the  plain- 
tiff himself  that  there  was  another  shaft 
located  about  700  or  800  feet,  on  the  sur- 
face, from  the  shaft  In  question ;  that  said 
shafts  were  connected  under-ground ;  and 
that  at  the  other  shaft  there  was  a  hoist 
which  was  running  at  the  time.  It  was 
as  easy  for  Goodall  to  let  the  tools  down 
hy  one  sbatt  as  by  the  other,  except  that 
In  one  case  a  walk  of  scmie  700  or  800  feet 
on  the  surface,  and  a  corresponding  <Ub- 
tance  below,  was  involved.  Every  means 
necessary  or  requisite  for  the  safe  trans- 
mission of  tools  from  the  surface  to  the 
miners  at  work  below,  as  well  as  for 
their  safe  entry  to  and  eixit  from  the 
mine,  had  been  provided  by  the  defendant. 
How,  then,  could  the  d^endant  be  said 
to  be  gallty  of  nefcligence?  We  think  the 
evidence  In  this  case  enttr^y  Ails  to  estab- 
lish neiRligence  on  the  part  of  the  deffmdv 
ant  Hr.  Beach,  In  his  work  entitled  Con- 
tributory Nefcllgence,  says:  "It  is  the 
common  law  in  every  state  and  territory 
of  the  Union,  and  In  the  fedeiral  courts, 
that  a  master  or  employer  la  not  responsi- 
ble to  those  engaged  In  his  employmmt 
for  Injuries  suffered  by  them  as  the  result 
of  n^Iigmce,  carelessness,  or  misconduct 
of  othese  serrauts  in  his  emplof,  engaged 
in  the  same  common  or  getaeral  snvice  or 
nnploymait,  draomlnated  'fellow-servants* 
Or  'oo^mployee,'  unless  the  employer 
hlmseOf  has  been  at  fault;**  and  he  adds: 
"This  rule  la  so  undisputed  that  It  Is  suffl- 
cl«it  to  cite  one  leading  or  recent  decision 
In  point  In  each  jurisdiction ;"  and  he  cltcis 
fnnnmerahle  cases  In  su{^rt  of  the  text. 
We  think  the  district  conrt  erred  when  it 
assumed  that  the  defendant  had  provided 
Hie  means  used  by  Goodall  for  getting  the 
toola  into  the  mine  fbr  any  such  purpose. 
On  the  contrary,  we  think  the  evidence 
dearly  shows  that  the  means  employed 
by  Goodall  for  getting  the  tools  into  the 
ndne,  to-wit,  by  tying  or  fastening  them 
to  the  large  rope,  was  not  the  means 
providedi  by  the  defendant  for  that  pur- 
pose. There  was  a  bucket  attached  to 
anotber  large  rope,  which,  had  It  been  used 
by  Goodall,  would  doubtless  have  pre- 
Tented  any  aoddent  If  it  Is  dalmed  that 
the  hoist  to  which  this  rope  was  attached 
was  not  then  running,  we  answer  that 
there  was  another  shaft  en^  of  access, 
in  w^ch  there  was  a  rope  and  bucket,  and 
which  was  nmnla^  at  the  time,  and  the 
neglect  of  either  the  plnintlfT  or  Qoodall 
to  avail  themselves  of  such  safe  appliance 
cannot  be  attributed  or  chargedi  as  n^li- 
genoe  on  the  part  of  defendant  Wei  think 
the  district  court  erred  in  Its  statement  of 
the  law  as  to  what  constitutes  a  fellow- 
■ervant.  Says  Mr.  Bench,  in  his  work 
above  referred  to  on  Coutributcny  Megli- 
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ffence:  "In  the  present  state  of  the  law, 
the  c*s«ence  of  common  employment  Is  a 
common  employer  and  payment  from  a 
common  fund.  The  weight  of  authtvity  Is 
to  the  effect  that  all  who  work  for  a  com- 
mon master,  or  who  are  subject  to  a  com- 
mon control,  or  derive  their  compensation 
from  a  common  source,  and  are  raigaged 
in  the  same  general  employment,  working 
to  accomplish  the  same  gmeral  aid, 
though  it  may  be  In  dlffermt  departments 
or  ffradee  of  it,  are  co-employes,  who  are 
held  In  law  to  assume  the  risk  of  one  an- 
other's negligence."  Beach,  Cont.  Neg.  | 
109,  andi  cases  cited  In  note  4.  If  this  la 
the  correct  rule,  and  we  so  accept  it,  can 
there  be  any  doubt  that  plaintiff  and 
Goodall  were  fellow-servants?  The  plain- 
tiff having  failed  to  show  negligence  m 
the  part  of  drfendant,  it  seems  to  us  ttut 
the  defendant's  moUon  for  a  nonsuit 
should  have  he^  granted.  Under  the  rule 
of  law  applicable  thereto,  as  quoted  1^  ua 
above  from  Beach  on  Contributory  Negli- 
gence, which  seems  to  have  been  very  gen- 
erally, if  not  uniformly,  recognized  by  the 
courts  of  this  country,  we  think  that  the 
fourth  instruction  asked  the  del^dant, 
and  refused  by  the  court,  should  have 
been  granted.  It  seems  to  ua  that  the 
plaintiff.  In  not  availing  himself  of  any  of 
the  precautions  usual,  and  whl(^  In  the  ex- 
ercise of  ordinary  care  would  have  been 
adopted  by  a  prudent  person  In  his  situa- 
tltoi,  to-wIt,  by  signaling  to  those  at  the 
surface,  either  by  ringing  the  beU,  calling 
up  the  shaft,  or  carrying  a  light,  was 
guilty  of  contributwy  uegllgence«;  and  his 
only  excuse  for  not  so  doing  is  that  "there 
was  not  suivoaed  to  be  ansiwdy  tbere^  and 
nobody  was  su[^K>eedi  to  be  around  there;** 
and  yet  it  seems  from  the  evldmce  that 
there  were  at  least  two  p^'sons  there  at 
that  time,  i.  e.,  Goodall  and  RuhL  The 
plaintiff  cannot  act  upon  his  su^tositions, 
and  then,  when  he  is  Injured  by  reason  of 
their  bdng  unfounded,  make  it  the  medi- 
cate of  a  charge  of  ne^gence  <m  the  part 
ot  either  the  defendant  or  his  feUow-serr- 
ant  The  Judgmmt  In  this  case  la  rerersedf 
and  the  cause  remanded  for  a  new  trial. 

MoBOAN,  J.,  having  been  of  counsel  la 
this  case,  took  no  part  in  the  hearing  or 
decIsUxi  thereof, 

Sullivan,  0.  3.,  concurs. 


Wallbt  t.  Platte  &  IHgnveb  Ditch  Co. 
et  al. 

(Supreme  Court  of  Colorado.   Feb.  20,  1801.) 

mcnictpal  corporations— dltchbs  in  stbbbt^^ 
Abuttino  Ownbks— Spbcial  DAUAGES. 

1.  Since  the  city  of  Denver  acquired  Its  streets 
subject  to  Hie  prior  lawfully  acquired  right  of  a 
ditch  company  to  construct  and  maintain  a  ditch 
in  gome  of  tbem,  one  who,  long  after  the  con- 
stmction  of  the  ditch,  purchased  land  abutting 
on  such  a  street,  cannot  recover  frtHn  the  ditch 
company  for  the  maintenance  of  the  ditch,  unless 
he  suffers  special  damages  thereby.  Ft^lowi&g 
City  of  Denver  v.  Mullen,  (OoloJ  3  Pac  It^ 
6!)3,  and  Ditcb  Co.  v.  Anderson.  (Ocdo.>  6  Pa& 
Rep.  515. 

2.  Allegations  in  the  complaint  that  the  ditch 
is  dangerous  to  tlie  public  health  and  safety,  that 
it  is  a  public  nuisance,  and  that  it  is  dangerous 
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to  the  health  and  safety  of  all  who  have  occaalos 
tx>  transact  business  in  the  vicinity,  do  not  au- 
thorize the  recovery  of  special  damages. 

ComraiRsionprs'  decision.  Error  to  dis- 
trict court,  Arnpahoe  county. 

Browne  &  Patnnm,  for  plaintiff  la  error, 
3dHrkha.ni  &  Dillon  and  E.  A.  Clark,toT  de- 
fendants in  error. 

KiCHMONO,  C.  In  tbla  action  plaintiff  In 
error  sought  to  recover  daumges  allej^ed 
to  have  been  done  to  hie  premlBeB  by  the 
wateru  In  the  ditches  of  the  defendant 
companies.  The  complaint,  answers,  and 
repUcatloDB  cunstttate  the  plendlngs  In 
the  action,  and  the  following  stipulactuu 
was  entered  Into  by  and  between  the  re- 
spective parties:  "It  is  stipulated  and 
agreed  by  and  between  the  parties  to  this 
suit  that  the  title  of  the  premises  In  the 
comphilnt  described  Is  In  the  plaintiff,  that 
the  city  of  Denver  was  Incorporated  in 
1861,  and  has  ever  since  remained  a  corpo- 
ration, with  a  city  government  charged 
with  the  duty  and  provided  with  the 
power  to  grade,  open,  improve,  keep  In  re- 
pair and  free  from  obstruction  the  streets, 
alleys,  and  highways  In  said  city;  and 
that  said  premises  were  and  are  within 
the  limits  of  said  city ;  and  that  the  right 
of  way  for  said  ditch  at  the  point  com- 
plained of  was  never  procured  by  any  cun- 
domnatlon  proceedings  In  any  court.  It 
Is  further  stipulated  and  agreed  that  the 
Platte  &  Denver  Ditch  Company  was  in- 
corporated and  organized  October?,  1864, 
for  the  purpose  of  constructing  the  said 
ditch  for  milling,  manufacturing,  and  Irri- 
gating piirposes,  and  that  the  said  Platte 
&  Denver  Ditch  Company  did  so  construct 
said  ditch  In  1864  and  1S65,  and  that  it 
was  used  for  the  purposes  aforesaid:  that 
the  defendant  company  was  Incorporated 
and  organized  on  the  Ist  day  of  Oclober, 
18.S4.  for  the  same  purpoRes  as  the  Platte 
&  Denver  Ditch  Company;  that  on  the 
4th  day  of  October,  1814,  l>eing  a  few  days 
after  the  organisation  of  the  defendant 
company  and  a  few  days  before  the  ex- 
piration of  the  charter  of  the  Platte  & 
Denver  Ditch  Company,  sold,  transferred, 
unrt  conveyed  said  ditch  and  all  ol  its 
right,  title,  and  Interest  to  and  In  said 
Platte  &  Denver  ditch,  with  its  rights, 
privileges,  and  appurtenances,  rlglit  of 
way  and  easements,  to  the  defendant  com- 
pany: the  plaintiff,  however,  not  admit- 
ting hereby,  Imt  protesting,  as  a  matter 
of  law,  against,  the  light  of  said  company 
to  sell  and  convey  to  the  defendant  com- 
pany the  said  ditch  ur  anything  connected 
therewith,  beyond  the  period  of  the  corpo- 
rate existence  of  the  said  Platte  &  Denver 
Pitch  Company ;  that  the  water  from  said 
ditch  is  still  Dsed  for  the  same  purposes 
for  which  it  was  intended  to  be  used  by 
the  company  organized  to  vonstnict  the 
said  ditch.— that  Is,  for  milling,  manufact- 
uring, and  Irrigating  purposes.  It  Is  fur- 
ther agreed  that  the  lots  and  premises, 
streets  and  alleys,  in  the  complaint  men- 
tioned are  a  part  ol  the  tract  of  land 
known  as  the  'CongresBlonal  Grant,'  and 
which  tract  of  land  was  by  act  of  congress 
of  May  28,  1864,  entered  by  the  probate 
Judge  of  Arapahoe  county  In  trust  for  the 
inhabitan'.d  as  a  town-site;  that  the  cer- 


tificate of  entry  thereof  was  issued  May  6, 
1865,  and  a  patent  therefor  issued  June  8, 
1868.  It  Is  further  admitted  that  all  that 
part  of  the  ditch  anywhere  near  the  prem- 
ises mentioned  was  constructed  upon  the 
same  tract  of  land  known  as  the 'Con- 
gressional Grant.'  This  stipulation  to  he 
considered  as  admlsBlons  In  the  pleadings. 
Dated  October  21,  1887."  Upon  the  plead- 
ings and  stipulation  defendants  In  error 
moved  for  Judgment  on  the  grounds  that 
the  plaintiff  could  not  recover  damages 
for  the  lawful  construction,  maintenance, 
and  operation  of  the  ditches ;  second,  that 
the  allegations  in  the  complaint  as  to  any 
special  damages  occasioned  by  any  acts 
or  doings  of  the  defendants  were  so  vngue 
and  indefinite  that  no  i>ecovery  could  be 
had  on  these  allegations,  and  that  no  n^- 
llgence  whereby  any  special  damage  was 
done  to  the  plaintiff  was  alleged  against 
the  defendants. 

The  case  at  bar  is  precisely  similar  to 
Ditch  Co.  V.  Anderson,  8  Colo.  131,  6  Pae. 
Rep.  515;  therefore  we  deem  It  unnecessary 
to  further  extend  the  statementof  this  case. 
The  principal  questions  presented  to  the 
court  below,  and  redlscussed  in  the  briefs 
on  this  appeal,  are  identical  with  the  ques- 
tions discussed  in  Cityol  Denver  v.  Mullen, 
7  Colo.  345,  8  Pac.  Rep.  683,  and  Ditch  Co. 
V.  Anderson,  before  referred  to.  In  rlew 
of  the  fact  that  these  two  cases  practical- 
ly decide  erery  Issue  presented  in  the  cose 
at  bar  we  may  be  pardoned  for  abbreviat- 
ing our  opinion.  In  the  case  of  City  of 
Denver  v.  ".  ullen.  this  court  determined 
that  the  ditch  company  bad  acquired  a 
prior  right  as  against  the  city  to  use  the 
street  for  its  ditch.  In  other  words,  they 
held  that  the  city  accepted  the  dedication 
of  the  street  subject  to  the  prior  lawfully 
acquired  right  of  the  ditch  company  to 
construct  and  maintain  the  ditch  where  it 
runs,  and  for  the  purposes  to  which  it  was 
applied.  Following  this  decision,  and  re- 
atBrmlng  in  most  nnmistakable  language 
the  doctrine  therein  announced,  this  court 
In  the  case  of  Ditch  Co.  v.  Anderson  soys 
no  recovery  can  be  had  for  damages  inci- 
dent to  the  construction  and  maintenance 
of  the  ditch  within  the  scope  of  the  lawful 
outhorlty  under  which  said  ditch  wascon- 
structed  and  is  maintained.  In  other 
words,  the  ditch  existing  by  lawful  au- 
thority, its  proprietors  are  not  liable  for 
damages  resulting  from  such  existence  of 
the  ditch  ipso  fitcto  merely.  It  Is  con- 
ceded by  the  stipulation  and  by  the  plead- 
ings In  this  case  that  the  plaintiff  in  error 
occupied  the  said  lot  while  it  was  a  part 
of  the  congi-esslonal  grant,  and  that  his 
title  did  not  accrue  until  after  the  appel- 
lees' rights  and  privities  accrued  by  the 
statutory  concessions  of  congress  to  ditch 
companies.  The  plaintiff  tn  error  pur- 
chased his  lots  bot^derlng  upon  the  street 
which  was  then  and  for  n  long  time  prior 
thereto  had  tjemi  burdened  with  the  ease- 
ment lawfully  acquired  of  the  ditch  In 
question. 

The  plaintiff  in  error  by  his  complaint 
does  not  aver  that  the  damages  for  which 
he  seeks  to  recover  resulted  from  an  un- 
lawful, improvident,  or  negligent  manner 
in  the  use  of  the  eald  ditch.  To  use  the 
langnage  ol  the  complaint.  It  ta  averred 
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that  It  Is  dangerous  to  public  health  and 
aafety,  and  Is  a  public  ouittance.  aud  Is 
dangerous  to  the  health  of  all  who  have 
occabiuD  to  transact  businesa  In  Its  vicin- 
ity; aud  that  the  rtamaKes  resulting  are 
frum  the  muintuinlnK  and  uperacinf;  of 
the  said  ditch.  It  can  be  said  without 
fear  of  contradiction  that  there  is  not  a 
single  averment  in  the  complaint  which 
aeta  forth  any  Improper  or  nefEllK^nt  man- 
ner in  the  use  of  the  ditch  by  the  appellees. 
It  being  a  conceded  fact  that  It  was  con- 
structed prior  to  the  purchase  of  the 
premises  by  the  plaintiff  in  error,  no  spe- 
cial damages  being  averred,  no  special 
damages  coDld  be  recovered.  We  deem  It 
safflclent  to  say  without  further  comment 
that  the  two  cases  heretofore  cited  are 
conclusive  of  the  case  at  bar.  The  con- 
tention that  the  Platte  &  Denver  Ditch 
Company  had  no  right  to  transfer  the 
dftch.  with  its  riffhts,  privileges,  and  ap- 
pnrtenanceSt  to  the  defendant  company 
l>eyoud  the  period  of  Its  corporate  exist- 
ence Is  not  discussed  by  plaintiff  In  error, 
but,  If  It  were,  this  conrt  by  its  conclusion 
In  the  case  uf  Bailey  v.  MilUngCo.,  12  Colo. 
230.  21  Pac.  Rep.  36,  hae  conclusively  set- 
tled the  question.  We  therefore  think  the 
Jadgment  of  the  court  below  should  be 
affirmed. 

Bebd  and  Bibbri^l,  CC.,  concur. 

Peb  Ccbiau.  For  the  reasons  stated  In 
the  for^olOK  opinion,  the  Judgment  Is 
affirmed. 


Mackey  t.  Brioos. 
(Supreme  Court  of  Colorado.  Veb.  Vt,  189L) 
IiiABiuTT  or  AoEHT— Undibclosbd  AOBNCr. 

1.  Where  defendant  bought  wood  for  another 
wltboot  disclosing  his  agency,  he  thereby  ren- 
dered himself  liable  for  itB  value,  at  plaiatifl's 
opticm. 

a.  Altboagfa  It  appeared  that  plaintiff  made  a 
demand  on  another  agent,  who  was  settlins  the 
IR-incipal's  debts,  defendant  cannot  complain  of 
a  failure  to  ctaaige  that  this  was  an  election  to 
hold  the  principal,  when  he  made  no  request 
therefor. 

8.  On  appeal  from  the  county  to  the  district 
court,  (in  which  the  case  might  have  been  be- 
sun,)  it  was  too  late  to  object  to  the  Jurisdiction, 
becaiwe  tbe  record  failed  to  show  the  taking  of 
the  statutory  stepa  on  appeal,  after  the  puiies 
appeared  without  objection  and  tried  the  issue  by 
a  Jury. 

4.  By  Code  Colo.  1887,  S  346,  depositions  of 
witnesaes  residing  in  the  state,  but  outside  the 
county  where  the  case  is  tried,  may  be  taken  un- 
der a  dcdimits  with  interrogatories,  without 
service  of  an  affidavit,  and  In  the  same  manner 
as  the  testimony  of  a  witness  residing  out  of  the 
state. 

5.  The  conrt  will  not  disturb  a  Judgment 
where  there  Is  evidence  to  support  it,  and  no  pas- 
sion or  prejudice  on  the  part  of  the  jury  Is  shown. 

Commisslonem'  decision.  Appeal  from 
district  conrt.  Gilpin  county. 

PattersoB  A  Tbomatt,  forappellant.  W. 
C.  Fulletton,  for  appellee. 

Bisskll*  C.  In  1887  Leonard  Briggs 
brought  suit  against  the  defendant,  Rich- 
ard Hacfcey,  in  the  county  conrt  of  Oilpin 
county,  to  recover  f76.SS  as  a  balance  due 


him  for  wood  furnished  at  the  Post  Hole 
mine  In  Gilpin  county.  The  case  seems  to 
have  been  tried  In  the  coanty  court,  al- 
though the  record  Is  silent  as  to  the  rendi- 
tion of  a  judgment  In  that  tribunal.  It 
ultimutely  got  Into  the  (li«trict  court,  and 
there  pleadings  were  filed  by  the  respective 
partlen,  and  the  case  was  tried  upon  the 
issues  thus  formed,  counsel  appearing  for 
both  parties.  Tlie  regularity  of  the  ap- 
peal Is  questioned,  and  the  jurisdiction  of 
the  district  court  Is  attacked  here  because 
the  record  falls  to  show  the  taking  of  the 
various  steps  prescribed  by  the  statute  to 
bring  the  case  by  appeal  from  the  county 
court  to  the  district  court.  It  is  urged, 
and  apparently  with  some  degree  of  con- 
fidence, that  the  acquirement  of  Jurisdic- 
tion by  the  district  court,  through  the  ap- 
peal, must  regularly  appear,  and  that 
without  It  that  court  would  be  entirely 
without  jnrlsdictioQ  to  bear  and  deter- 
mine the  cause.  However  true  this  prin- 
ciple might  be  when  applied  tocourtshav- 
Ing  an  exclusively  appellatejnrisdlction,  It 
la  inapplicable  to  the  determination  of 
the  jurisdiction  of  the  district  court  when 
a  case  la  brought  there  upon  appeal  from 
the  county  court.  The  district  courts  of 
this  state  are  courts  of  general  jurisdic- 
tion, and,  as  is  apparent  from  the  recurd. 
that  court,  sitting  In  Gllpin  county,  hud 
jurisdiction  both  of  the  subject-matter  of 
the  suit  and  of  the  parties  co  the  action. 
When  the  case  was  brought  to  tliK  district 
court,  the  parties  appeared  In  person  snd 
by  counsel,  and  the  case  was  tried  to  a 
jnry  without  objection  from  the  defend- 
ant. Under  these  circumstances  he  can- 
not be  heard  to  complain.  This  court  has 
decided  that  wherever  the  appellate 
court  has  original  jurisdiction  of  the  sub- 
ject-matter, and  the  parties  voluntarily 
appear  and  go  to  trial  on  the  merits  with- 
out exi-eptlon,  their  conduct  amounts  to 
a  waiver  ofthe  objection,  and  they  cannot 
afterwards  object.  Todd  v.  De  la  Mott, 
9  Colo.  222,  11  Pac.  Rep.  90. 

The  remaining  errors  assigned  and  dis- 
cussed relate  to  matters  occurring  during 
the  progress  of  the  trial.  Itappears  that 
prior  to  the  hearing  the  plaintiff  sought 
to  take  the  testimony  of  one  RIchter,  who 
was  residing  In  Denver.  For  that  purpose 
he  sued  out  a  dndlmtis,  and  thereunder, 
upon  Interrogatories  filed,  the  deposition 
of  the  witness  was  taken.  A  motion  was 
made  to  quash  this  deposition  because  the 
witness  was  a  resident  of  the  state,  and 
no  affidavit  was  served  as  provided  by 
section  368  of  the  Code.  The  objection  to 
the  deposition  was  very  properly  over- 
ruled by  the  court.  The  objection  was 
not  well  taken,  since  It  was  not  sought  to 
take  the  deposition  of  the  witness  in  the 
manner  and  form  provided  for  by  the 
chapter  which  contains  th«»  provlntuns 
making  Che  service  of  an  affidavit  of  the 
party  essential  to  Its  regularity.  The  dep- 
osition of  wiv-iesses  residing  In  the  state, 
but  outside  of  the  county  where  it  is  to 
be  tried,  maybe  taken  under  a  dedimua 
with  interrogatories.  In  the  same  manner 
pi-ecisely  as  the  tpstimony  of  a  witness 
residing  out  of  the  state  may  be  takt^. 
Section  346.  Code  1887.  To  entitle  parties 
to  proceed  In  that  manner  they  are  re- 
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quired  by  the  eta  tnte  to  take  00I7  those 
steps  prescribed  for  the  taking  of  testi- 
mony of  wltnessee  resldlnK  out  of  the 
state.  The  service  of  the  affidavit  then 
becomes  unneceasary.  It  was  not  error 
for  the  court  to  refuse  to  quash  the  depo- 
sitions for  the  reasons  assigned. 

The  only  other  objections  relied  upon 
by  counsel  for  appellant  are  based  upon 
the  instrnctlons  given  by  the  court,  and 
Its  refusal  to  grant  a  new  trial  upon  the 
case  as  made  to  the  lury.  The  Instruc- 
tions which  are  complained  of  relate  to 
the  right  of  the  Tendor  of  property  to 
hold  either  the  undisclosed  principal,  or 
the  agent  to  whom  the  property  is  sold. 
The  court  observed  the  law  In  the  Instruc- 
tions which  Itgave,  and  very  properly  told 
the  jury  tlyit  II  the  defendant,  at  the  time 
that  the  wood  was  delivered,  failed  to 
disclose  the  fact  that  he  was  acting  aa  an 
agent,  he  rendered  himself  liable  lor  its 
value,  and  the  plaintiff,  being  without  no- 
tice or  knowledge  of  the  agency,  was  at 
liberty  to  elect  to  hold  him,  even  though 
he  might  afterwards  ascertain  that  one 
Klchter  was  the  principal  in  the  transac- 
tion. That  the  agent  may  be  held,  under 
such  circumstances,  there  can  be  nodoubt. 
The  appellant  likuvrlse  complains  that  the 
court  failed  to  instruct  the  jury  that  Ihey 
were  at  liberty  to  find  from  the  demand 
made  by  the  plaintiff  upon  another  agent 
of  the  undisclosed  principal,  who  was 
there  for  the  purpose  of  settling  the  claims 
against  the  mine,  that  he  had  made  his 
election,  by  which  he  was  bound.  No  in- 
struction upon  this  snblert  was  asked  by 
the  appellant.  If  an  Instruction  embody- 
ing that  idea  was  desired  by  the  appel- 
lant, be  should  have  requested  the  court 
to  instruct  the  Jury  sppclflcaliy  upon  that 
subject.  It  would  not  have  been  error  for 
the  court  to  have  refused  upon  the  case  as 
made  to  modify  its  Instructions  according 
toappellant'spresentcontentlon.  There  is 
nothing  whatever  In  the  record  which 
either  proves  or  Indicates  that  the  plain- 
tiff Intended  to  make  an  election  when  he 
requested  payment  of  the  Individual,  who 
was  there  apparently  to  settle  the  ac- 
counts of  the  Post  Hole  mine.  The  re- 
quest, under  the  circumstances  under 
which  it  was  made,  would  not  amount 
to  an  election  binding  upon  the  plaintiff. 

The  only  remaining  error  discussed  is 
the  one  based  upon  the  refusal  of  thecourt 
to  grant  a  new  trial  upon  the  case  as  it 
went  to  the  jury.  The  case  seems  to  have 
been  fairly  tried.  Therels  evidence  enough 
in  the  record  to  support  the  verdict,  and 
there  is  nothing  wbicli  discloses  either 
passion  or  prejudice  on  the  part  of  the 
jury.  Under  these  circumstaneeB,  when 
the  verdict  Is  abundantly  supported  by 
the  testimony,  this  court  will  not  disturb 
the  Judgraent.wliatever  their  opinion  may 
be  in  regard  to  its  weight  or  its  prepon- 
derance. There  is  no  error  apparent  upon 
the  record.  The  Judgment  should  be  af- 
firmed. 

Resd  and  Bichuoxd,  CC.,  concur. 

Pkh  Cobiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 


JTaCKBOIC  AOKBOTD. 

(SvipraM  Cowt  vf  fMiorado.  Feb.  SO,  1891.) 

TKiAi^IifBTHncnoire— Mattebs  hot  in  Issue. 
In  an  action  for  damages  to  property  abut- 
ting apon  a  street,  the  complaint  alleged  that  an 
embankment  had  been  oonstructed  by  the  receiver 
in  addition  to  one  already  built  in  Uie  middle  of 
the  street  prior  to  the  time  plaintiff  acquired 
title  and  claimed  damages  for  such  addition. 
The  court  inatructed  the  Jury  as  to  themeaaoTe 
of  damages  for  the  inliuies  oausod  by  tlie  con- 
struction of  the  embamnuent  in  the  first  Instance. 
Held  that,  as  the  only  issue  was  upon  the  Ques- 
tion of  damages  caused  by  the  construction  of  the 
addition,  the  instruction  was  erroneous. 

Comraisflloners*  decision.  Error  to  dis- 
trict court,  Arapahoe  county. 

Defendant  In  error  commenced  this  suit 
on  the  23d  day  i>T  February.  1S86.  by  filing 
a  complaint  In  which  it  Is  alleged  that  she 
then  was,  and  at  all  tlmea  ^ce  January 
17, 18H3,  has  been,  the  owner  in  fce-slmple 
of  certain  property,  descrlbinsr  the  same, 
and  of  the  buildings  and  Improvempnts 
thereon,  "which  but  for  the  Injurleshereln- 
after  complained  of  would  be  of  the  value 
of,  to-wlt,  fifteen  thousand  dollars,  hut 
which,  because  of  said  injuries,  are  only  of 
the  value  of  seven  thousand  five  hundred 
dollars."  "(2)  That  the  property  aboto 
on  Sixth  street,  In  the  city  of  Denver,  which 
street  has  at  all  times  since  November, 
IStll,  been  one  of  the  public  streets  of  the 
city  of  Denver."etc.  "(3)  That  long  prior 
to  the  appointment  of  said  defendant,  as 
receiver  of  said  railroad  company,  the  said 
railroad  company  entered  upon  said  street 
in  front  of  the  premises  of  the  plaintiff, 
and  near  the  center  of  said  street,  aod 
constructed  a  grade  orembankment  there- 
on six  feet  high,  and  wide  enough  tor  a 
double-track  railway,  which  It  then  laid 
down  on  said  grade,  and  continued  to  oc- 
cupy the  same  for  railroad  purposes  from 
thence  until  the  appointment  of  said  re- 
ceiver, and  for  the  running  of  cai-s  pro- 
pelled by  steam,  leaving  a  space  of  only 
about  ^gbt  feet  between  their  sidd  em- 
bankment and  the  outer  edge  of  the  side- 
walk. That  since  the  appointment  of  de- 
fendant as  receiver  of  said  company,  and 
on,  to-wit,  the  1st  day  of  September.  A. 
D.  1884.  he.  as  auch  receiver,  entered  upon 
that  portion  of  the  street  lying  between 
the  said  embankment  in  front  of  plalntitr'a 
premises  andtbesldewalk.and  built  there- 
on another  or  an  addltUm  to  the  said  rail- 
road grade  to  the  helsht  of  six  feet,  and 
of  the  width  of  eight  feet,  thereby  occupy- 
ing all  of  said  street  not  previously  occu- 
pied by  said  grade  adjacent  to  plaintiH's 
said  premises  except  the  sidewalk,  and  en- 
croaching on  said  sidewalk  two  l«et :  so 
that  by  the  wrongful  acts  of  said  receiver 
all  ingress  and  egress  to  and  from  her  said 
lots  have  been  wholly  cut  off  for  vehicles 
of  all  kinds,  except  upon  the  sidewalk,  the 
safety  of  her  said  property  endangered, 
the  comfortuble  and  profitable  enjoyment 
tliercof  invaded,  the  rental  values  decreased 
one-half,  and  the  actual  value  thereof  de- 
creased In  the  sum  uf  seven  thousand  five 
hundred  dollars;  and  that  all  of  said 
acts  of  the  said  receiver  were  committed 
aguinst  the  will  of  plaintiff,  and  without 
compensation  to  her.  (4)  That  at  all 
times  idnca  the  constroction  of  said  addl- 
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tlonal  embaDkmentby  the  said  receiver  be 
bas  been  chaiii:ed  with  the  sole  manage- 
ment of  Buid  railroad,  and  has  been  nm- 
ning  trains  of  cars  on  and  over  Bald  rail- 
road in  front  of  plAlntlff'a  said  premises, 
at  all  hours  of  the  day  and  nlKbt,  and  has 
been  and  is  now  occapying  the  eaid  em- 
bankment for  railroad  purposes,  to  the 
exclusion  of  the  public  and  of  the  plaintltl 
from  ttte  use  of  said  street,  and  the  special 
damage  of  the  plaintiff  as  aforesaid.  (6) 
That  the  said  William  8.  Jackson  wosduly 
appointed  receiver  of  the  said  railroad  com- 
puny  by  the  circuit  court  of  the  United 
States  on  the  9th  day  ol  July,  A.  D.  1884, 
and  qualitied  and  took  control  and  sole 
niana^ment  of  thnaald  railroad  property 
and  equipment  thereof  on  thellthdayot 
the  same  month,  by  virtue  of  the  order 
and  decree  of  said  honoratile  court,  made 
In  a  certain  cause  then  and  now  pending 
In  eaid  court,  wherein  Elias  L.  Frank et  ai. 
are  complainants,  and  the  Denver  &  Rio 
Grande  Railway  Company  et  al.  are  de- 
fendants, and  that  be  Is  nuw  operating, 
controlling,  and  mana^ngall  of  the  affairs 
and  badness  of  said  railway  by  virtue  of 
his  said  appointment.  Wherefore  plalntitl 
demands  a  Judgment  against  said  William 
S.  Jackson,  as  receiver  as  atorcHaid,  for 
the  snm  of  seven  thousand  and  Are  hun- 
dred dollars,  her  damages  as  aforesaid, 
and  for  the  conts  of  thl&  suit. " 

A  demurrer  was  flledon  theground  that 
the  complaint  did  not  state  a  cause  of  ac- 
tion, which  was  overruled.  Defendant 
auawered  epeciflcally,  denying  the  allega- 
tions of  the  complaint,  and  as  a  special 
d^ense  alleged  the  corporate  character 
of  defendant;  the  granting  of  the  right  of 
way  to  defendant  by  the  city  by  an  or- 
dinance of  Jane,  1871,  through  the  street 
In  question,  and  In  front  of  the  premises  of 
plaintiff,  authorizing  It  to  build,  maintain, 
and  operate  the  railway  along  and  over 
the  street,  "together  with  the  right  to  lay 
down  a  single  or  double  tracks,  switches, 
or  sidings,  "etc.;  setting  out  the  ordinance 
In  btec  verba.  In  which  It  is  provided  that 
the  established  grade  of  a  railway  through 
the  street  In  front  of  plaintiff's  property 
should  be  regarded  as  the  grade  of  the 
street;  alleges  theconstrucUon  of  the  road 
upon  an  embankment  In  the  street ;  the 
continual  operation  of  the  same,  without 
objection  on  the  part  of  plaintiff,  until  it 
went  Into  the  hands  of  the  receiver  on  the 
12th  day  of  Jaly,  1SS4;  and  continups  as 
follows:  "And  this  deiendant  further  al- 
leges that  the  said  embankment  on  which 
said  railway  Is  situated,  along  and  at  the 
side  of  the  premises  of  the  plaintiff,  has 
not  been  raised  or  widened  since  the  year 
1880;  that  the  grade  line  of  railway  along 
said  street  Is  still  the  eatabltshed  grade  of 
said  street  as  such;  that  ever  since  the 
construction  of  said  railway,  and  of  said 
embankment,  the  same  have  been  situ- 
ated, operated,  and  usefl  In  the  same  man- 
ner as  at  the  time  of  the  institution  of  this 
suit;  that  the  same  have  been  so  situated 
and  so  operate<l  for  more  than  six  (6) 
years  prior  to  tliebeglnnlng  of  thisaction, 
daring  ail  of  which  said  tiuie  plaintiff  has 
made  no  complaint  and  raided  no  objec- 
tion to  the  existence  or  operation  of  the 
tame;"  and  for  a  further  defense  pleads 


that  the  cause  of  action  did  not  aecrne 
within  six  years.  The  special  defenses 
were  traversed  by  a  replication.  On  June 
8  and  9, 1887,  trial  was  had  to  a  Jury. 

The  defendant,  amougothers,  prayed  the 
court  to  give  the  lollowing  instructions: 
"  (4)  The  defendant  la  not  liable  to  the  plain- 
tiff for  any  depreciation  of  the  value  of  the 
property  mentioned  In  the  complaint  prior 
to  the  purchase  of  the  same  by  the  plain* 
tiff.  (6)  If  yon  find  from  the  evidence  that 
the  defendant's  railroad  had  been  con- 
structed and  operated  before  the  plain- 
tiff's purchase  of  her  property,  eiibstan- 
tlully  the  same  as  it  has  been  since,  and 
that  the  plaintiff  bought  the  property 
with  knowledge  of  the  existence  and  oper- 
ation of  tlie railroad  in  front  of  same, then 
she  is  not  entitled  to  recover  from  the  de- 
fendant by  reason  of  the  continued  opera- 
tion and  maintenance  of  said  railroad.  (6) 
Where  one  buys  a  city  lot  bordering  upon 
ground  set  apart  or  dedicated  to  any  pub- 
lic use,  he  takes  It  subject  to  all  the  annoy- 
ances incident  to  the  purpose  of  the  dedi- 
cation; and  In  this  case,  if  Sixth  street.  In 
front  of  plaintiff's  premises,  was  occupied 
by  the  defendant  tor  railroad  purposes  by 
authority  of  the  city  of  Denver,  the  plain- 
tiff in  purchasing  said  prnmises  took  them 
subjectto  theannoyances  of  the  proximity 
of  the  railroad  and  Its  operation;"  which 
were  refuaed,  and  exceptions  saved  to  the 
refusal  of  each.  The  court,  upon  Its  own 
motion,  instructed  the  Jury  as  follows: 
"The  only  question  to  be  submitted  to  you 
for  consideration  is,  bow  much  Is  this 
plaintiff  entitled  to,  by  way  of  compensa- 
tion, lor  any  diminution  In  value  of  the 
property  owned  by  her  which  has  been 
deacrlbed  to  you  In  the  testimony?  If  the 
defendant  company  built  its  railroad 
along  the  street  adjacent  to  the  property 
belonging  to  the  plaintiff,  for  the  purpose 
of  operating  the  same  in  themanner  usual 
with  railroad  companies,  then  the  plain- 
tiff la  entitled  to  recover  the  difference  be- 
tween the  value  of  the  property  as  it  was 
before  the  railroad  company  took  the 
street  for  the  purpose  of  its  road,  and  the 
value  after  it  had  been  tak^  for  that  pni^ 
pose,  and  the  operation  of  Its  road  as  a 
railroad.  •  •  «  The  question  then  will 
be  simply  as  to  the  difference  In  value  by 
reason  of  the  building  and  operating  of 
the  road  upon  the  established  grade,  as 
compared  with  the  value  of  the  property 
before  the  construction  of  thf^road.  »  *  • 
If  the  Jury  find  from  the  evidence  that  the 
property  of  the  plaintiff  has  recrived  per^ 
mauent  Injnry  and  damagefromthe  main- 
tenance and  operation  of  defendant's  rail- 
way, then  the  meaaure  of  her  compensa- 
tion Is  theactual  diminutlonin  tbemurket 
value  of  her  preniieea  for  any  use  to  which 
they  may  reasonably  be  put."  Defendant 
excepted  to  the  charge.  The  Jury  found  a 
verdict  for  the  plaintiff  for$500.  A  motion 
for  a  new  trial  was  overruled,  and  Judg- 
ment entered  upon  the  verdict. 

Wohott  &  Vaile,  for  plaintiff  In  error. 
Elisabeth  Ackroyd,  pro  ae. 

Rebd,  C,  (after  stating  tlie  facts  as 
above.)  The  case  here  presented  for  ex- 
amination and  review  Is  peculiar.  The 
case  made  by  the  complaint  Is  one  against 
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the  receiver,  wlio  was  appointed  July  9. 
1884,  and  entered  Into  the  possession  and 
-aSBDmedthe  mftnagement  of  the  property 
■on  the  lltb  of  the  same  month,  for  speclnl 
damages  and  Injury  to  the  property  of  de- 
fendant In  error  by  acts  alleged  to  have 
■been  committed  by  him,  commencing  on, 
to-wlt,  September  1,  IS«4.  It  Is  alleged  in 
the  tliird  paragraph  of  the  complaint  that 
at  that  date  the  receiver  entered  npon 
the  street  between  the  former  embank- 
ment and  the  sidewalk  in  front  of  the 
premieea.  built  another  embankment 
elfiiht  feet  wide  and  six  feet  high,  using  all 
the  street  upon  that  side  and  two  feet  of 
the  sidewalk,  "so  that  by  the  wmngful 
act  of  said  receiver  all  ingreiw  and  egress 
to  and  from  her  said  lots  have  been  whol- 
ly cut  off  for  vehicles  of  all  kinds,  except 
upon  the  sidewalk,  the  safety  of  her  said 
property  Isjured,  the  comfortable  and 
profitable  enjoyment  thereof  invaded,  the 
rental  values  decreased  one-half,  and  the 
actual  value  thereof  decreased  in  the  sum 
of  seven  thousand  five  hundred  dollars." 
In  the  former  part  of  the  same  paragraph 
It  is  stated,  as  a  necessary  part  of  the  his- 
tory ot  the  case,  that  long  prior  to  the  ap- 
pointment of  the  receiver  the  road  bad 
been  built;  that  there  was  In  the  middle 
of  the  street  an  embankment  six  feet  high, 
wide  enough  fur  two  tracks,  etc. ;  and 
that  from  the  time  of  its  construction  to 
the  appointment  of  the  receiver  the  rail- 
road company  had  continued  to  operate 
tlie  road,  etc.  There  la  no  allegation  ot 
damage  and  diminution  of  value  ot  the 
property  by  reason  of  Its  original  con- 
struction and  operation  from  its  Inception 
down  to  September  1, 1S84,— no  complaint 
or  claim  tor  damage.  It  seems  to  have 
been  conceded  that  defendant  In  error 
bought  the  property  subject  to  all  the  In- 
conveniences arising  from  the  former 
building  and  subsequent  operation  of  the 
road,  as  it  bad  been  buflt  and  was  being 
operated  at  the  time  ot  such  purchase. 
The  only  acts  complained  of,  and  tor 
which  damages  were  sought,  were  those 
of  the  receiver,  as  shown  In  paragraphs  3 
and  4  of  the  complaint.  These  allega- 
tions In  the  complaint  were  specifically  de- 
nied In  the  general  answer,  and  again  in 
the  second  defense,  where  It  is  said :  **  And 
this  defendant  further  alleges  that  the 
said  embankment  on  which  said  rait- 
way  Is  situated,  along  and  at  the  side  of 
the  premises  ot  the  plalntlH.  has  not  been 
raised  or  widened  since  the  year  1880; 
that  the  grade  line  of  railway  along  said 
street  Is  still  the  eHtabllshed  grade  of  said 
street  as  sueh. "  The  issues  bo  made  were 
the  only  ones  that  eould  have  been  prop- 
erly tried  nnder  thecomplalnt.  But  plain- 
tiff In  error,  after  specifically  traversing 
the  allegations  in  the  complaint,  did  not 
deem  It  HufHclent,  but  pleaded  the  right  of 
way  obtained  from  the  city,  and  alleged 
the  original  building  and  operation  of  the 
road  in  front  of  the  property  In  nearly  the 
same  language  that  the  fact  was  stated 
in  the  complaint,  and  adding  the  plea  of 
the  statute  nf  limitations.  The  extent 
and  scope  of  the  suit  seem  to  have  been 
mlHConcelved  by  plaintiff  in  error,  and  re- 
garded us  a  proceeding  to  recover  damage 
for  the  original  construction,— on  no  oth- 


er theory  can  we  understand  Its  defenses, 
— and  the  eminent  Judge  before  whom  the 
case  was  tried  seems  to  have  fallen  intt> 
the  same  error.  The  case,  aB  made  by  the 
ileadlngs  against  the  receiver  for  alleged 
Injuries  to  the  property  after  September 
1,  1884,  was  not  tried  at  all.  Some  testi- 
mony In  regard  to  the  alleged  injuries 
was  Introduced  by  plaintiff  In  error,  which 
we  shall  have  occasion  to  refer  to  hereaft- 
er. The  inf)ulry  to  which  the  testimony 
was  directed  was  that  propounded  to  the 
flrat  witneeti,  and  runs  through  the  entire 
testimony  of  defendant  In  error,  vU.,  the 
value  of  the  property  In  its  present  condi- 
tion, and  what  its  value  would  have  been 
It  the  railroad  had  never  been  constructed 
and  operated.  And  the  same  question  Is 
distinctly  submitted  to  the  Jury  by  the 
first  paragraph  of  the  instruction  given 
by  the  court,  and  afterwards  condensed, 
and  again  ^ven  in  these  words:  "The 
qnestion,  then,  will  be  simply  as  to  the 
difference  In  value  by  reason  of  the  build- 
ing and  operating  of  the  road  upon  the  es- 
tRbllithed  grade,  as  compared  with  the 
value  ot  the  property  before  the  construc- 
tion of  the  road."  The  inBtmctiou,  aalda 
fiom  not  being  directed  to  anyissue  In  the 
ease,  is  hard  to  be  understood  and  ap- 
plied. It  was  allied  and  conceded  that 
the  road  was  constructed  in  1871.  We 
can  find  no  testimony  in  the  record  to 
show  what  the  value  of  the  property  was 
before  the  construction  ot  the  road,  or  tor 
some  years  afterwards.  It  will  be  ob- 
served that  no  Instruction  whatever  was 
given  by  the  court  regarding  the  alleged 
wrongful  acts  of  the  receiver,  and  special 
damage  by  reason  ot  the  alleged  further 
use  and  appro]>riation  of  the  street  by  the 
receiver  after  September  1,  1884,  tor  which 
the  suit  was  brought,  and  upon  which  the 
iRsnes  were  made.  It  is  ably  contended  in 
argument  by  counsel  for  plaintiff  In  error 
that  defendant  In  error,  who  became  the 
purchaser  of  the  property  In  1883,  could 
not  maintain  an  action  for  damages  to 
the  property  tor  the  building  and  opera- 
tion of  the  road,  as  it  had  been  built  and 
operated  some  12  years  before  she  became 
the  owner,  and  cite  numerous  authorities 
in  support  of  the  proposition.  They  also 
contend  that  the  InatructionB  asked  In 
support  of  their  position,  numbered  4,  6, 
and  6,  should  have  been  given,  and  that 
the  refusal  was  error.  In  a  proper  case, 
where  the  question  .  was  properly  raised 
and  necessary  to  be  determlnei,  we  might 
agree  with  counsel,  and  hold  that  a  re- 
fusal to  so  Instruct  was  error.  Ditch  Co. 
T.  Anderson,  8  Colo.  131,  6  Pac.  Rep.  515; 
Railroad  To.  v.  Locb,  118  III.  208,  8  N.  E. 
Rep.  460;  Railroad  Co.  v.  McAuley,  121  III. 
160, 11  N.  E.  Rep.  67;  Railroad  Co.  v.  Mu- 
her,  91  111.312;  BIzerv.  PowerCo.,70  Iowa, 
145.  30  N.  W.  Rep.  172;  Railroad  Co.  v. 
Strange,  63  Wis.  178,  23  N.  W.  Rep.  432. 
But  this  would  not  preclude  the  owner 
from  recovering  special  damages  for  un- 
warranted acts  further  dtmlnlshlng  the 
value  of  the  property  after  he  or  she  be- 
came the  owner.  Counselfor  defendant  in 
error  urge  that  the  Judgment  should  be 
affirmed,  and  say, In  speaking  of  the  cause 
of  action  as  Btated  in  thecomplalnt:  "She 
alleges  the  construction  of  the  railroad  as 
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origiiiany  conetnicted  long  prior  thereto, 
but  only  by  way  of  Inducement.  •  *  • 
She  then  Bbowe  the  appolntmeDt  of  Jack- 
Hon  as  rectilver,  and  that  on  September  1, 
ism,  cud  snbBcquently,  he  caused  the  dam- 
age romplalnea  of ;  **  reiterating  the  alle- 
gaUons  of  the  complaint.  Then  adds: 
"It  was  for  this  additional  burden  thus 
imposed  that  plaintiff  sued  and  recovered 
after  a  trial  before  a  most  careful  and 
learned  Judge.  *  •  *  The  recovery  was 
limited  to  the  damages  sustained  between 
the  date  of  the  addition  to  the  embank- 
ment, September  1. 1884,  and  the  service  of 
the  sammons,  Febniary  19, 1886.  *  *  * 
The  Injuries  complained  of  could  not  hare 
accrued  to  the  grantor  of  the  plaintiff,  be- 
cause they  arose  long  after  her  title  ac- 
crued. "  Again,  counsel  say :  **  We  do  not 
sue  for  the  operation  of  the  railroad  con- 
structed and  in  nse  at  the  date  of  our  pur- 
chase, but  for  the  Invasion  of  our  right  to 
the  occupancy  and  nseot  apartot  a  poblle 
thoroughfare  open  to  public  use  at  the 
date  of  our  purchase,  and  taken  after- 
wards by  the  defendant  tor  railroad  pur- 
poses, whereby  we  were  entirely  foreclosed 
of  the  use  of  tbe  street  on  which  our  lots 
abut.'  The  statement  of  counsel  in  re- 
gard to  the  scope,  Intent,  and  object  of 
the  Bolt.  as  stated  in  the  complaint, is  cor- 
rect. Bat  we  cannot  agree  with  their  con- 
closion  that  tbe  recovery  was  limited  to 
damages  accruing  after  September  1, 1884. 
We  can  And  no  testimony  introduced  on 
tbe  part  of  defendant  in  error  (plaintiff 
btiow)  In  support  of  the  allegations  in 
tbe  complaint  of  the  wrongful  acts  of  the 
recover  after  his  appointment.  Two  or 
three  witnesses  testified  to  an  Increased 
use  of  the  street  by  widening  and  raising 
the  embankment  and  the  addition  of 
tracks  between  the  date  of  its  construc- 
tion and  bringing  suit,  but  no  dates  are 
given  except  by  the  witness  Eckels,  who 
says:  "The  change  was  made  In  the 
spring  of  1881."  The  whole  Inquiry  on  the 
part  of  defendant  in  error  on  the  trial 
seems  to  have  been  predicated  upon  the 
supposed  right  to  recover  damage  for  the 
original  construction  and  subsequent 
operation  of  the  road.  On  the  part  ol  tbe 
defendant  (plaintiff  In  error)  two  or  three 
witnesses  testlfled  tbat,  after  tne  appoint- 
ment of  thereceiver.only  changes  of  slight 
importance  were  made;  consequently  the 
ease  attempted  In  the  complaint  fulls  for 
want  of  evidence,  and  the  Judgment  was 
erroneous.  But,  as  shown  above,  there 
was  an  entire  departure,  and  tbe  trial  of 
another  and  different  case.  The  Judgment 
should  t>e  reversed,  and  the  cause  remand- 
ed. 

RicBUOND  and  Bisscli.,  CC.,  concnr. 

Feb  Curiah.  For  the  reasons  stated  hi 
the  foregoing  opinion  the  Judgment  la  re- 
Tersed,  and  tbe  eanse  remanded. 

(IS  Colo.  BSD 
Londoner  r.  Pboplk  er  rel.  Bartoiv. 
(fiupnma  Court     Colomdo.  Feb.  6s  UBL) 
Bucnox*  — FaACD — Quo  Wjuuukto— PjLSTm— 
Practice. 

1.  Where  tbe  Judges  ot  election  fraudulently 
ndndt  lllost^l  ud  euilude  logo!  votot  to  an  ex- 
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tent  that  cannot  be  ihown  with  reasonable  cer^ 
talnty,  the  entire  retom  will  be  rejected. 

2.  In  a  contested  election  case,  where  so  or- 
der Is  made,  on  motion  of  respondent,  to  require 
relator  to  fomlsb  a  llstof  thenamesof  perstma 
alleged  to  have  voted  Illegally,  he  may  give 
naoifls  of  peEMms,  legally  registered,  whose  bal- 
lots were  oast  by  others  whose  identity  oannot  be 
shown. 

8.  Const  Colo.  srt.  13,  S  1,  provides  that  every 
person  holding  a  civil  offlce  in  *  mnnldpaltty 
•ball,  nsless  r«noved  aoeording  to  law,  exeroise 
the  duties  of  snoh  iriDoe  nntti  his  socosssor  ts 
duly  qualified.  Held,  thst  where  a  candldats 
for  mayor  la  by  the  proper  caavasslng  board  de- 
clared elected,  and,  filing  his  oath,  enters  upon 
the  discbarge  of  bis  ofBciBl  duties,  the  oatgoing 
mayor  vacating  the  offlce  without  objection,  the 
court  may.  <m  tbe  election  befog  contested  and 
adjudged  Illegal,  Oder  him  to  yield  the  offioe  to 
the  presidODt  €t  the  board  «f  snpervlson,  since 
Laws  Cola  1885.;p.  90,  S  11,  provides  that  hi  ease 
of  a  vacancy  in  the  offloe  of  mayor  the  pnsident 
of  tbe  board  ot  snperrlsors  shall  act 

4.  UndOT  Civil  Code  Colo.  $  288,  providhig 
tbat  on  action  may  be  brought  by  ths  dfstrlot  at- 
torney In  the  name  of  the  people,  on  relation  and 
oomplaint  of  a  private  ^arty,  against  any  one 
unlawfully  holding  an  office,  or.  In  case  of  bis 
neglect,  by  snoh  i^vate  party  on  his  own  rela- 
tion, in  the  name  of  the  state,  such  action  may 
be  broo^t  Xty  tiie  defsated  oandidate,  though  he 
may  not  be  entitled  to  the  offloe. 

8.  In  snob  action  the  court  m^,  against  re- 
spondent's objection,  call  a  tnry,  and  sabmit 
special  Issues  to  them  to  old  blm  In  his  finding 
ot  fsots,  under  Civil  Code  Colo.  %  178,  whioh  pro- 
vides that  In  actions  other  than  tar  the  raoovery 
of  property,  or  money  due  on  oontroot,  or  tor 
damages  for  breatdi  of  contract,  or  for  injuries, 
the  Issues  of  fact  must  be  tried  by  the  court,  sub- 
ject to  Its  power  to  order  any  Issue  to  be  tried  by 
a  Jury. 

6.  Where,  in  guo  varranto  proceedings,  In 
which  tbe  sheriff  was  relator,  to  determine  the 
right  to  an  offloe,  a  speolal  venirv  fbr  Jorors  was 
issued,  respondent's  challrage  to  the  array,  on 
the  ground  that  the  regular  panel  was  not  ex- 
hsosted,  was  properly  overruled. 

7.  Jurors  sworn  to  well  and  truly  try  the 
matters  at  issue  may  make  any  special  fibsatngs 
of  fact  raised  under  the  pleadings,  and  need  not 
be  resworn  during  the  trial,  if  the  pleadings  are 
not  changed. 

Error  to  district  court,  Arapahoe  coun- 
ty. 

At  a  munclpul  election  held  In  April, 
1889,  relator,  Barton,  and  respondent, 
Londoner,  were  opposing  candidates  for 
the  ofiBce  of  mayor  ot  the  city  of  Denver. 
The  returns  showed  nn  apparent  majorl* 
ty  for  respondent,  who  was  duly  declared 
elected,  received  his  certificate  of  election, 
took  the  requisite  oath,  and  entered  upon 
his  official  duties.  Belator  at  once  insti- 
tuted the  present  proceeding,  and  a  de- 
murrer to  his  complaint  or  petition  was 
sustained;  but  on  a  former  review  by  the 
supreme  court  (22  Pac.  Bep.  704)  It  was 
held  that  while  an  election  contest  prop- 
er was,  under  the  clrcumBtances,  not 
maintainable,  the  pleading  In  question 
contained  averments  sufHclent  to  lay  the 
foundation  for  a  proceeding  in  the  nature 
of  quo  warranto,  and  tbat  In  pursuance 
thereof  the  title  of  respondent  might,  on 
bfbalf  of  the  people,  be  thus  Investigated. 
The  cause  went  back  to  tbe  district  court, 
tbe  Issue  mentioned  was  made,  and,  upon 
trial,  judgment  of  ouster  was  rendered 
against  rcKpundent.  To  reverse  this  judg- 
ment the  present  writ  of  error  was  su^ 
out. 
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Tbe  epeclal  ftndlnga  of  the  court  contain 
the  followlDg,  anions  other,  coQclasiuns 
of  fact:  "That  with  reapect  to  the  con- 
duct of  flald  election  upon  said  2d  day  of 
April.  ]>^0,  in  the  18th.  10th,  and  30th  pre- 
cincts of  said  city,  and  In  each  and  every 
of  said  three  precincts,  upon  the  evidence 
introdiicefl  upon  tbe  trial  ol  said  cause, 
and  upon  the  ilndlnjis  made  by  the  ]ury 
with  I'fspect  thereto,  the  court  linds  that 
certain  persons  combined  and  confederat- 
ed together  to  procnre  the  castlnfc  of  ille- 
gal balltita  for  tbe  driendaut  foraald  ofiice 
of  mayor;  that  Buch  persona  did  procure 
to  be  cast  for  the  defendant  for  the  office 
of  mayor  fraudulent  and  Illegal  ballots  iu 
tlie  18th  precinct,  to  the  number  of  about 
210,  in  the  lUtb  precinct  about  220,  and  In 
tbeSOtb  precinct  about  250;  that  it  is  nut 
possible  to  estimate  or  calculate  with  rea- 
Bouable  certainty  tbenumbentl  IlleKul  bal- 
lots cast  in  either  the  ISth,  19th,  or  SOtli 
precincts  for  tbe  defendant  tur  the  ofBce  of 
mayor;  that  fraud  wtis  practiced  in  each 
of  said  three  precincts  In  the  ctmduct  of 
said  election,  and  such  fraud  culminated 
In  the  deposit  of  lllot^nl  votes  in  the  bnllot- 
boses  in  each  of  said  precincts,  and  the 
same  were  counted,  returned,  and  can- 
vassed; that  such  illegal  rotes  amounted 
to  about  the  following  in  number,  to-wit: 
In  tbe  18th  precinct,  to  about  100  illegal 
votes;  in  the  19th  precinct,  to  about  100 
Illegal  votes ;  and  In  the  aOth  precinct,  to 
about  150  illegal  votes;  that  the  casting, 
counting,  and  returning  of  said  Illegal 
votes  was  done  with  the  knowledge  of 
some  of  the  election  JndKea  In  each  of  said 
precincts,  and  tbe  acta  of  such  Judges  of 
election  In  so  receiving,  counting,  and  re- 
turning such  illegal  votes  were  knowingly, 
willfully,  and  deliberately  done;  that  the 
conduct  of  the  Judges  of  election  at  each 
of  said  three  precincts  was  not  fair  urfaith- 
fal  in  receiving  legal  votes,  and  rejecting 
Illegal  votes:  that  fraud  was  practiced  In 
the  conduct  of  said  election  In  each  of  said 
three  precincts,  and  some  of  tbe  Judges  of 
election  participated  in  such  fraud  In  each 
of  said  three  precincts;  that  the  Judges  of 
electlun  receiving  ballots  In  each  or  said 
tliere  precincts  connived  at,  consented  to, 
acquiesced  in,  and  knowingly  permitted 
the  casting  of  illegal  votes  at  said  election 
for  the  office  of  mayor;  that  the  Judges  of 
said  election,  receiving  ballots  in  each  of 
said  three  precincts,  negligently  and  care* 
lesyjy  permitted  the  casting  of  Illegal  bal- 
lots for  the  office  of  mayor;  that  the 
Judges  of  election,  receiving  ballots  in 
each  of  the  said  three  precincts.  Intention- 
ally disregarded  challenges  offered  against 
Illegal  votes,  and  such  disregard  led  to 
the  dcpf>slt  of  Illegal  votes  in  each  of  said 
thi'ee  precincts;  that  the  Judges  of  elec- 
tion, receiving  ballots  in  each  of  said  three 
precincts,  received  votes  without  challeng- 
ing the  persons  offering  them,  or  requiring 
such  persona  to  be  sworn  after  recel  ving 
reasonable  and  credible  notice  that  such 
persons  were  not  entitled  tu  vote,  or  that 
they  were  voting  upon  the  names  of  oth- 
er persons,  or  that  they  hud  voted  before; 
that  voles  were  cast  at  said  election  for 
the  defendant  for  mayor  by  persons  on 
the  names  of  persons  other  than  them- 
selves, In  each  of  said  three  precincts,  to 


the  number  of  about  100  In  tbe  18th,  and 
about  100  in  the  19tb,  and  about  150  in 
the  80tli,  precincts;  that  the  Judges  of 
election  in  the  30th  precinct  refused  to  per- 
mit pers'>ns  entitled  thereto  to  inspect  the 
register  list  of  said  preclnctforthe  purpose 
of  preparing  a  challenge  book;  that  the 
police  officers,  or  some  of  them,  who  were 
present  at  the  polling  places  in  each  of 
said  three  precincts,  connived  at  the  cast- 
ing of  illegal  votes  for  mayor,  and  inter- 
fered to  prevent  the  challenging  of  illegal 
voters,  and  by  force  or  threats  prevented 
the  challenging  of  Illegal  votes  at  said 
election ;  that  the  polling  place  In  the  said 
SOth  precinct  was  so  boarded  up  that  the 
voters,  when  casting  their  ballots,  could 
not  seethe  ballot-box  or  the  persons  In 
the  room  other  than  the  Judge  who  was 
receiving  the  ballots,  nor  could  the  by- 
standers or  citizens  Immediately  in  front 
of  the  polling  plane  see  the  ballot-box  or 
tbe  persons  In  the  room  other  than  the 
Judge  who  was  receiving  the  ballots,  nor 
could  the  voters  when  voting,  nor  the  oy- 
stauders  or  citizens  Immediately  in  front 
ofthepolllug  place,  see  what  disposition 
was  made  of  the  ballots  after  they  were 
handed  to  the  election  Judge;  that  said 
polling  place  was  so  boarded  up  by  the  or- 
der of  the  then  chief  of  police  of  the  said  city 
of  Denver,  and  In  tbe  Interest  of  the  candi- 
dacy of  the  defendant  for  mayor;  thatthe 
public  registry  list  in  said  SOth  precinct 
was  torn  down  and  taken  awny  hy  a  po- 
lice officer  of  said  city  of  Denver,  and 
working  at  said  election  In  the  Interest  of 
defendant,  for  the  pnn>ose  of  preventing 
persons  from  making  a  challenge  book  to 
be  used  at  said  election ;  that  Matthew 

Flnchart  and  one  Wennlng  acted  as 

clerks  of  election  at  said  election  in  said 
30th  precinct,  and  neither  said  Flnebart 
nor  said  Wennlng  was  an  elector  In  or  of 
said  SOth  precinct;  that  in  said  said  18th 
precinct,  during  the  progress  of  said  elec- 
tion, the  said  Ellas  R.  Barton,  as  a  candi- 
date fur  said  office  of  mayor,  presented  to 
one  of  the  Judges  of  election  in  said  pre- 
cinct, and  who  was  then  receiving  ballots 
thereat,  a  written  request,  addressed  to 
the  Judges  of  election  at  said  precinct,  that 
J.  N.  Douglas,  a  friend  of  said  Barton,  be 
permitted  to  be  present  within  tbe  polling 
place  while  tbe  ballots  were  being  received 
and  counted,  and  said  Judge  peremptori- 
ly refused  and  denied  such  request. " 

Civil CodeOolo.§  178, provides:  "An  Issue 
of  law  sholl  be  tried  by  tbe  court,  unless 
It  he  referred,  as  provided  In  tbe  title  In 
regard  to  references.  Inactions  for  the  re- 
covery of  specific  real  or  personal  prop- 
erty, with  or  without  damages,  or  for 
money  claimed  as  doe  on  contract,  or  as 
damages  for  breach  of  contract,  or  for  In- 
juries, an  issue  of  fact  must  be  tried  by  a 
jury,  unless  a  Jury  trial  is  waived  or  a 
rcferance  is  ordered,  as  provided  in  this 
Code.  In  other  cases,  issues  of  fact  must 
be  tried  by  the  court,  subject  to  Us  power 
to  order  any  such  issue  to  be  tried  by  a 
Jury,  or  to  be  referred  to  a  referee,  as  pro- 
vided In  this  Code."  Section  2S9  provides: 
"An  action  maybe  brought  by  the  district 
attorney  In  the  name  of  the  people  of  this 
state,  upon  his  own  Information,  or  upon 
tbe  relation  and  complaint  of  a  private 
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party,  affalnet  any  penion  who  aaurpB,  In- 
trades  Into,  or  unlawfully  botdB  or  exer- 
cises any  pobllc  offlcte,  cWil  or  military, 
or  any  franchise,  within  his  dibtrict  In  the 
state:  and  It  Bball  be  the  duty  of  the  dis- 
trict attorney  to  bring  the  action  when- 
ever be  has  reason  to  bellove  that  any 
such  office  or  Franchlne  has  been  usurped, 
Intruded  Into,  or  unlawfully  held  or  exer- 
cised by  any  person,  or  when  he  Is  directed 
to  do  so  by  the  frovernor;  and.  In  case 
such  district  attorney  shall  neglect  or  re- 
fuse to  brinK  such  actlun  upon  the  com - 
plalnt'ot  a  private  party, such  action  may 
be  brought  by  such  private  party  upon  his 
own  relation,  in  the  name  of  the  people  of 
the  state. " 

Lucias  P.  Marab  and  L.  €,  JRockwell,  for 
^alntilf  In  error.  Pence  A  Pence  and  ISam 
P.  Ritue,  for  defendant  In  error. 

Helu.  C.  J.,  (after  stating  the  facts.) 
The  extraordinary  concluslone  of  fact  em- 
bodied In  the  findings  of  the  trial  court 
were  predicated  upon  a  solemn,  fair,  and 
extended  Judicial  Investigation,  and  are 
In  substantial  accord  with  the  answers  of 
the  jury  to  questions  propounded.  We 
are  bound  to  regard  them  as  amply  sus- 
tained by  the  proofs — First,  because  only 
a  small  portion  of  the  evidence  is  before  us, 
and  inquiry  on  our  part  Into  Us  sufficiency 
la  thCTeiore  precluded;  and,  second,  be> 
cause  this  sufficleucy  is  admitted,  the  rec- 
ord reciting  tbnt  "respondent  makes  no 
point, and  does  not  claim, that  the  verdict 
of  the  jury  is  contrary  to  the  evidence." 
The  flndingsmentioaed refer  tu  frauds  per' 
petrated  In  three  specified  election  pre- 
cincts within  the  city  ol  Denver.  The  fol- 
lowing Is  ii  brief  epitome  of  theseflndlngs  In 
Ro  far  as  tbey  bear  upon  one  branch  of 
the  subject  In  band:  That  tbe  conduct  of 
the  election  Judges  was  neither  fair  nor 
faltbral;  that  they  knowingly,  willfully, 
and  deliberately  received,  counted,  and 
returned  Illegal  votes  for  respondent ; 
tbnt  they  purposely  disregarded  chal- 
lenges offered  against  fraudulent  rotes; 
that  tbey  refrained  from  cballenglug  or 
swearing,  as  required  by  law,  persons 
tendering  ballots,  after  reasonable  and 
credible  notice  that  such  persons  were  not 
entitled  to  vote,  or  that  they  wpre  voting 
on  the  names  of  other  citizens,  or  that 
they  bad  voted  before,  and  wore  therefore 
repeaters;  that  tbey  refused  to  permit 
persons  entitled  thereto  to  Inspect  the 
registry  list  for  the  purpose  ol  preparing 
a  challenge  book ;  and  that,  in  defiance  cf 
statute,  they  deliberately  denied  the  re- 
quest of  relator,  who  was  a  candidate,  to 
have  a  friend  admitted  into  the  polling 
place  to  witness  the  receiving,  depositing, 
and  coantlug  of  votes;  that  the  police 
officers  of  the  city,  actlug  in  the  interest 
of  respondent,  connived  at  the  casting  of 
illegal  votes;  wrongfully  Interfered,  and 
by  force  or  threats  prevented  the  challeng- 
ing of  illegal  voters;  boarded  up  one  of 
the  polling  places  so  that  persons  offerlns; 
their  nallots,  and  citizens  Immediately  in 
front,  could  not  see  the  ballot-box,  or 
know  the  dlBpositlon  made  of  the  ballots 
when  handed  to  ttae  election  judges;  tore 
down  and  took  away  the  registry  list  In 
order  to  prevent  the  prepajr atlun  of  ctaal- 
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longe  books:  and  otherwise  obatracted 
an  honest  election.  In  addition  to  the 
foregoing.  It  further  appears  from  the  find* 
ings  in  question  that  although  "about" 
3.^0  votes  were  shown  to  have  been  fraud- 
ulently cast  for  respondent  by  Individuals 
upon  the  registered  names  of  other  per- 
BODB,  yetitwas  not  possible  to  estimate  or 
calculate  with  reasonable  certainty'  the 
whole  number  of  Illegal  ballots  which, 
through  the  official  misconduct  mentioned, 
were  deposited  and  counted,  or  the  num- 
ber thus  received  and  returned  for  respond- 
ent. Upon  the  record  thus  made,  the 
court  declined  to  consider  the  returns 
from  the  precincts  In  question;  and,  re- 
spondent's election  being  thereby  defeated, 
a  judgment  of  ouster  followed. 

If  it  be  proper  under  any  circumstances 
to  reject  the  entire  poll  of  an  election  pre- 
cinct, this  would  seem  to  be  a  case  Justify- 
ing such  action.  In  large  cities  illegal 
votes  will  frequently  find  their  way  into 
the  ballot-box,  depplte  the  utmost  vigil- 
ance and  honesty  of  election  officials;  nut, 
with  strict  integrity  In  the  management 
bf  elections,  the  danger  In  this  regard 
may  be  reduced  to  the  minimum,  and  a 
reasonably  fair  expresslunby  the  qualified 
electors  be  secured.  When,  however,  the 
men  whose  ssvoru  duty  It  Is  to  superin- 
tend and  conduct  the  receiving,  depositing, 
counting,  and  returning  of  votes  become 
active  participants  In  a  conspiracy  to  se- 
cure dishonest  and  fraudulent  rcHults,  con- 
fidence in  the  potency  and  purity  of  the 
ballot  can  no  longer  exist.  Considered 
with  a  view  to  the  public  weal,  this 
offense  cannot  be  characterized  with  sufii- 
clent  severity,  nor  can  the  magnitude  of 
the  threatened  danger  be  fully  realized. 
The  crime  of  theillegal  voter  Is  venlal,and 
his  act  harmless,  in  comparison.  Such 
conduct  renders  futile  the  attempt  to  ex- 
press the  popular  will  through  the  ballot- 
box.  Elections  thus  conducted  become 
the  medium  whereby  currupt  and  design- 
ing men,  almost  with  impunity,  carry  out 
their  conspiracies  against  the  rights  of  the 
people  and  the  public  interests.  The  exig- 
ency calls  for  a  more  radical  and  effective 
remedy  than  is  furnished  by  provisions 
for  pnnlstilng  the  corrupt  offlctats.  if, 
despite  serious  and  dincouraging  difficul- 
ties, canvlctlons  be  sometimes  secured, 
the  public  Injury  Inflicted  Is  not  repaired, 
and  the  menace  to  the  public  welfare 
loses  but  a  small  part  of  its  gravity.  The 
existence  of  the  power  to  discard  the  en- 
tire return  Is  a  public  necessity,  and  Its 
exercise  nnder  proper  circumstances  Is 
sanctioned  by  the  overwhelming  weight 
of  judicial  authority.  But  since  the  em- 
ployment of  this  power  always  results  In 
the  nullifying  of  legal,  as  well  as  Illegal, 
votes,  unless  the  legality  be  shown  by 
proof  outside  the  return  It  should  be  in- 
voked with  caution,  and  as  a  dernier  re- 
sort. The  injury  suffered  by  the  legal 
voter  is  tolerated  for  the  public  good 
alone;  and  then,  only,  when  the  Integrity 
of  elections  cannot  be  otherwise  assured. 
The  presumption  that  officers  charged 
with  the  duty  of  conducting  elections  have 
in  good  faith  fulfilled  the  resulting  obliga- 
tion, always  obtains  until  the  contrary  is 
shown;  and  the  fact  that  illegal  ballots 
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have  been  eawt.  or  that  irregularities  in 
the  manajarement  of  the  election  have 
talten  place,  does  not  onllnapliy  warrnnt 
the  applicatlnn  or  this  remedy.  But  when 
it  la  clearly  established  that  frauds  sub- 
versive of  the  purity  of  the  ballot-box, 
and  tending  to  nullify  the  popular  will, 
hare  been  perpetrated  by  election  officers, 
or  have  been  perpetrated  by  others  with 
their  knowledge,  connivance,  and  consent, 
and  the  extent  of  snch  frauds  cannot  be 
disclosed  with  reasonable  certainty,  the 
integrity  of  the  entire  return  is  destroyed, 
and  It  should  be  rejected.  Judge  McCrary 
states  the  proposition  even  more  broadly. 
He  says:  "The  sate  rule,  probably,  is  ti;at 
■where  ao  election  board  are  found  to 
iiave  willfully  and  deliberately  commltte<l 
a  fraud,  even  thuugb  it  affect  a  number 
■of  votes  too  small  to  change  the  result,  it 
is  sufficient  to  destroy  all  confidence  in 
their  official  arts,  and  to  put  the  party 
ciaimliig  anything  under  the  election  con- 
ducted by  thera  to  the  proof  of  his  votes 
by  evidence  other  than  the  return." 
McCrary,  Elect.  (3d  Ed.)  §  641  et  seq., 
and  cases  cited.  And  he  declares  thesarae 
rule  applicable  when  the  integrity  of  re- 
toms  Is  destroyed  by  misconduct  of  the 
officials,  consisting  in  "a  reckless  disre- 
gard of  the  law,  or  In  Ignorance  of  its  re- 
Qulremcnts, "  though  no  corrupt  purpose 
be  affirmatively  shown.  Id.  §  540.  "The 
returns  will  not  be  rejected  until  they  have 
been  shown  to  be  ao  tainted  with  fraud, 
or  bo  radically  defective  or  Incomplete, 
that  the  truth  cannot  be  deduced  from 
them.  Where  this  is  shown,  however,  the 
returns  will  be  Ignored."  Mecbem,  Pub. 
Off.  §  227,  and  cases  cited. 

It  is  not  necensary,  after  what  has  been 
said,  to  further  comment  upon  the  suffi- 
ciency of  the  facts  before  us  to  justify  the 
application  of  the  foregoing  rule.  In  con- 
sulting autfaoritieB  upon  the  subject,  in- 
cluding decisions  not  cited  by  McCrary  or 
Mecliem,  we  have  found  no  Instance  where 
the  extent  of  the  official  misconduct  sur- 
passes that  disclosed  In  the  case  at  bar. 
But  the  rejection  of  the  returns  from  the 
three  precincts  named  did  not  necemarlly 
defeat  respondent's  election.  The  burden 
of  proof  then  shifted,  and  it  devolved  upon 
him  to  establish,  by  evidence  aliunde, 
that,  notwithstanding  the  Illegal  voting 
and  other  frauds  proven,  a  sufflclent  num- 
ber of  legal  ballots  were  cast  for  him  to 
insure  his  success.  Mechem,  Pub.  Off.  § 
229:  McCrary,  Elect.  §  5^5.  We  are  not 
advised,  however,  that  he  offered  any  ex- 
trinsic proofs  whatever  for  the  purpose  of 
dischttrging  this  burden. 

Counsel  for  respondent,  both  In  their 
j)rlnted  brief  and  In  oral  argument,  assert 
that  respondent  Is  notshown  to  have  been 
In  an.v  way  connected  with  the  illegal  and 
disgraceful  condnct  disclosed  In  this  case. 
The  assertion  is  not  controverted  by  op- 
IiOKing  counsQl.  And  In  justice  to  respond- 
ent wo  should  state,  before  leaving  this 
branch  of  the  case,  that  there  Is  nothing 
in  the  75  answers  of  the  Jury  to  as  many 
questions  prepared  by  counsel  lor  relator, 
or  in  the  27  findings  of  fact  by  the  fourt, 
or  in  the  pleadings,  or  In  an.y  other  part 
of  the  record  before  us,  which  shons  that 
he  himself  assisted  In  or  sanctioned  the 


frauds  proven,  or  that  he  had  any  knowl- 
edge thereof.  Although  these  frauds  were 
perpetrated  in  his  intprest.  su  far  as  it  aii- 
pears  from  this  record,  he  may  have  be- 
lieved, until  the  contrary  was  proven  at 
the  trial,  that  his  election  was  conducted 
In  a  fair  and  honorable  manner,  and  thnt 
he  had  received  the  legal  majority  ap- 
pearing on  th(*  face  of  the  returns.  But 
these  tacts,  while  tending  to  establish  a 
personal  vindication,  cannot  change  the 
result  of  the  Jndidal  Inquiry;  for  the  im- 
peachment and  repudiation  ol  the  returns 
do  not  depend  upon  the  guilt  or  Innocence 
of  the  candidate.   Mechem,  Pub.  Off.  §  227. 

But  counsel  for  respondent  earnestly 
and  ably  contend  that,  by  virtue  of  cer- 
tain irregularities  and  rulings  precedent  to 
and  connected  with  the  trial,  their  client's 
interests  were  so  prejudiced  as  to  render 
necessary  a  reversal  of  the  Judgment.  We 
shall  consider  these  objections  as  briefly 
us  may  be  consistent  with  a  fair  response 
to  the  arguments  adduced  In  their  sup- 
port. Before  the  trial  commenced,  re- 
spondent filed  a  motion  asking  that  peti- 
tioner be  required  to  furnish  a  list  of  the 
names  of  those  persons,  in  each  of  the  pre- 
cincts mentioned,  alleged  to  have  filially 
voted  for  him.  This  motion  was  sus- 
tained, and  an  order  accordingly  entered. 
In  response  thereto,  relator  furnished  the 
names  of  persons,  legally  registered,  upon 
which  ballots  for  respondeat  were  cast  by 
men  falsely  personating  the  voters  thna 
registered.  During  the  trial,  testimony 
was  admitted,  over  respondent's  objec- 
tion, showing  that  "about"  350  of  the 
votes  polled  for  him  in  those  precincts 
were  received  from  this  class  of  fraudulent 
voters.  It  Is  claimed  that  this  was  error; 
that  the  notice  given  was  not  In  compli- 
ance with  the  court's  order,  and  was 
wholly  InsnfHcient  to  Justify  the  admission 
of  these  proofs.  If  counsel  s  contention  in 
this  r^ard  be  correct,  such  frauds  as  the 
one  in  question  might  be  perpetrated  with 
impunity;  for,  when  the  illegal  voter  has 
cast  his  vote  in  the  name  of  a  legally  reg- 
istered elector.  It  will  generally  be  Impos- 
sible to  learn  bis  true  name..  In  elections 
like  the  one  now  under  consideration, 
where  thousands  of  votes  are  polled,  and 
where  most  of  the  men  who  perpetrate 
frauds  of  this  kind  belong  to  the  criminal 
class,  or  are  transients,  and  have  no  reg- 
ular place  of  abode,  it  is  practically  im- 
possible todlscover  their  whereabouts  and 
make  known  their  Identity.  The  purpose 
of  the  court's  order  in  the  premises  was  to 
Inform  respondent  what  particular  votes 
were  regarded  by  relator  as  fraudulent, so 
that  he  might  prepare  himself  with  the 
requisite  testimony.  If  existing,  to  dis- 
prove theaverment;  and,  when  ttie  names 
upon  which  illegal  votes  had  been  polled 
were  given,  the  information  was  as  com- 
plete as  the  nature  of  the  particular  fraud 
reasonably  allowed.  With  this  notice, 
respondent  could  not  have  been  greatly 
siirprised,  and  his  facilities  for  Investiga- 
tion were  but  little,  if  any.  Inferior  to 
those  of  relator.  The  order  was  Butllcient- 
ly  compiled  with;  nnd,  had  the  court  re- 
fused to  receive  the  evidence  in  question, 
error  would  have  been  committed. 

The  judgment  directed  that  rapondent 
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"do  forthwith  yield  and  deliver  ap  to  the 
preHldent  of  the  board  of  auperviaora"  the 
Hald  office  of  mayor,  together  with  all 
iMtokB,  papers,  keys,  furniture,  etc.,  belODg- 
Infi;  tliereto.  This  mandate  Is  challenged 
as  erroneoas.  It  was  undoabtedly  made 
In  ubedieace  to  the  suppoeed  requirement 
of  aection  11,  p.  90,  Se88.  Laws  1S85,  which 
reads:  "In  caee  of  a  vacancy  In  the  office 
of  mayor,  or  In  case  the  mayor  Bha>l  for 
any  reason  be  temporarily  unable  to 
perform  the  duties  of  the  office,  the  pres- 
ident of  the  board  of  anpervieors  shall 
act  as  mayor."  The  charter  of  Denver 
provides  that  the  mayor  shall  hold  his 
office  for  the  period  of  two  years.  Sess. 
Laws  1S85,  p.  88;  Sees.  Laws  188T,  p.  85. 
It  contains  no  clause  directing  that  he 
continue  until  bis  successor  quallfi^. 
Oouasel  for  respondent  are  mistaken  In 
aBBuming  that  section  1,  p.  98,  Sees.  Laws 
1885.  applies  to  the  case  in  hand.  The  lan- 
guage therein,  providing  for  the  holdiug 
over  of  municipal  officers.  Is  expressly  lim- 
ited to  those  serving  or  elected  in  1885. 
The  constitution  (article  12,  §  1)  is.  how- 
ever, broad  enough  to  include  this  posi- 
tion. It  says,  inter  &Uh:  "  Every  person 
holding  any  civil  office  und^  the  state 
or  any  municipality  therein,  shall,  unless 
removed  according  to  Ian,  exercise  the 
duties  of  such  office  until  hia  successor  is 
dulyqualifled."  Under  this  constitutional 
provision,  the  incumbent  of  the  office  at 
the  time  of  respondent's  Installation  was 
entitled  to  remain  nntil  his  successor  was 
"duly  qualified."  It  appears  that  re- 
spondent was  by  tbe  proper  convaesiog 
board  declared  duly  elected:  that  he  filed 
Ills  oath  of  office, took  all  tbe  formal  steps 
necesHary  to  constitute  the  prescribed 
"qualification,"  and  entered  upon  the  dis- 
charge of  his  official  duties.  It  may  be 
that  thereupon  tbe  couRtltutional  require- 
ment was  satlsAed;  but  if  the  fact,  since 
revealed,  that  respondent  was  not  duly 
elected,  vitiates,  by  virtue  of  the  constitu- 
tion, the  alleged  "qualification,"  still  we 
cannot  aa^'  that  the  Judgment  of  the  court 
In  the  premises  is  fatally  defective.  The 
preceding  mayor  la  not  a  party  to  this  ac- 
tion, and  Is  not  complaining.  The  record 
affirmatively  shows  that  he  not  only  vol- 
untarily Issued  to  respondent  the  proper 
certificate  attesting  his  election,  but  also, 
in  like  manner,  vacated  the  office,  and 
turned  over  to  respondent  all  papers, 
books,  documenta,  furniture,  etc.,  belong- 
ing thereto.  Relator,  who  was  the  op- 
posing candidate,  eould  not  be  installed. 
People  V.  Londoner.  18  Colo.  308,  22  Pac. 
Rep.  764.  Under  these  drcumstuncea,  there 
Is.  in  our  opinion,  no  question  but  that 
upon  entry  of  tbe  Judgment  uf  ouster,  up- 
warda  of  a  year  later,  the  clause  of  the 
charter  above  mentioned  became  oper- 
ative. A  vacHDcy,  within  the  meaning  of 
this  provision,  then  existed,  to  be  filled, 
for  the  time  being,  at  least,  by  tbe  presl- 
den  t  of  the  board  of  supervisors.  Had  the 
outgoing  mayor  been  a  candidate  for  re- 
election, and  had  he  refused  to  tnni  over 
tbe  office  or  recognize  his  successor  until 
forcibly  disposaeased,  the  situation  would 
perhaps  have  been  dlOerent,  and  a  differ- 
entquestlon  might  bepreseuted.  Buteven 
under  such  circumstances  this  case  would 


not  be  parallel  to  that  of  U.  S.  v.  Addleon, 
6  Wall.  291,  relied  on  by  respondent;  fo! 
it  appears  in  that  case  that  the  relator, 
Crawford,  was  found  to  have  been  duly 
elected  by  the  proper  canvasaing  board, 
and  that  the  city  council  of  Georgetown. 
In  violation  of  law,  refused  him  recogni- 
tion, illegally  assumed  to  examine  or  re- 
count tbe  vote,  declared  Addmon,  his  op- 
ponent, elected,  and  Inatalled  him  Into  the 
office;  whereupfmOrawford  instituted  the 
proceeding  In  which  the  decision  was  ren- 
dered, by  Information  in  the  nature  of  quo 
warranto.  It  appears,  further,  that  the 
statute  there  under  consideration  not  only 
provided  that  the  incumbent  should  hold 
until  his  successor  bad  qualified,  but  con- 
tained also  the  turtberdeclaratlon  that  he 
afaould  remain  until  his  successor  was 
"duly  elected."  Had  the  court  rendered 
a  Judgment  of  ouster  simply,  the  statute 
would  have  supplied  an  incumbent.  The 
fact  that  the  Judgment  mentlona  the  stat- 
utory successor  does  not  destroy  its  valid- 
ity. Relator  cannot  complain :  and, If  one 
not  a  party  to  the  record  believes  himself 
injured,  he  Is  not  estopped  from  asserting' 
his  claim  in  the  proper  legal  forum.  The 
objection  now  under  consideration  must 
be  declared  Invalid. 

Relator  was  a  resident,  a  tax-payer, 
and  an  elector  within  the  city;  and  upon 
refusal  of  the  district  attorney  to  Institute 
this  proceeding,  when  requested  by  him, 
relator  was  undoubtedly  authorized  to  do 
so  himself.  Clvl\  Code,  289.  The  subse- 
quent diacovery  of  the  fact  that  he  could 
not  be  Installed  Into  the  office  did  not  ren- 
der him  Incompetent  to  continue  the  suit 
as  relator,  or  permit  such  continuance. 
It  ia  true,  he  admitted  upon  the  trial  that 
he  was  not  then  employing  counsel  or  ad- 
vancing costs,  and  did  not  expect  to  Incur 
any  further  liability  In  the  case,  but,  In 
response  to  a  queatlon,  he  indicated  that 
he  was  still  Interested  personally  "  as  any 
other  citizen."  And  it  does  not  appear 
that  he  requested  a  discontinuance,  de- 
clined to  allow  tbefurther  use  of  bla  name, 
or  In  any  legal  way  attempted  to  relieve 
himself  from  the  reaponaibillty  connected 
with  bla  position  as  the  original  moving 
party,  or  from  the  financial  liability  re- 
Bulcing.  The  motion  Interposed,  after  tbe 
former  Judgment  by  this  court,  to  dismiss 
theactionon  the  ground  that  there  wasno 
proper  party  complaining,  and  hence  no 
warrantor  authority  of  law  for  its  fur- 
ther prosecution,  was  correctly  denied. 

Respondent  objected  to  tlie  calling  of 
the  Jury,  and  inststed  upon  a  trial  by  the 
court.  The  court  ultimately,  as  we  have 
seen,  made  his  own  findings  of  fact,  and 
entered  Judgment  accordingly.  It  ia 
doubtful,  therefore,  if  respondent  could 
have  been  so  prejudiced  by  the  participa- 
tion of  tbe  Jury  as  to  Justify  us  in  now 
listening  to  his  complaint  In  this  regard. 
Pfeiffer  v.  Rlebn,  18  Cal.  643.  But  we  do 
not  consider  the  court's  action  In  the 
premises  Improper.  Our  constitution 
does  not  declare  that  a  Jury  may  either  be 
demanded  or  denied  as  a  matter  of  course 
in  the  trial  of  civil  cases;  hence  this  Is  a 
proper  subject  for  statutory  regulation. 
The  present  proceeding  clearly  belongs  to 
one  of  the  classes  of  actions  referred  to 
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In  the  last  claaBeof  aectfon  173,  Civil  Code. 
ThiH  Code  provision  expresely  recogrnlies 
the  power  to  refer  any  speclflc  leeue  or 
question  of  fact  to  a  Jnry  for  trial.  To 
tills  extent  tbose  proceedlngre  at  law  cov- 
ered hy  the  statute  are  tbas  made  simi- 
lar to  suits  In  equity ;  and  the  court  pos- 
sessed authority  to  invoke  the  assistance 
uf  a  Jury. 

A  special  venire  for  }urors  was  issued, 
and  respondent  challeuged  the  array  on 
the  Rround  that  the  regular  panel  was 
not  exhausted,  and  there  remained  In  at- 
tendance "more  than  safflcfent"  to  try 
the  cause.  This  challeuee  was  overroled, 
though  no  Issue  uf  law  or  of  fact  was  form- 
ally tendered  in  writing.  We  must  re- 
gard the  ruling  as  based  upon  a  demurrer 
ore  tenas  to  the  petition,  and  as  predi- 
cated upon  the  Issue  of  law  thus  raised. 
In  considering  the  snfficlency  of  the  peti- 
tion, the  coart  doubtless  took  judicial  no- 
tice uf  the  statutes  pertaining  to  the  sub- 
ject Involved,  and  also  that  relator,  one 
of  Its  officers,  was  the  sheriff.  Coon  v. 
Itlgden,  4  Colo.  275.  The  record  recites 
that,  "the  sheriff  of  said  county  being  re- 
lator herein,  the  court  ordered  an  open 
venire  to  Issue  to  the  coroner, "  etc.  By 
statute,  the  sheriff  is  required  to  assist  In 
drawing  from  the  bos  provided  the  names 
of  Jurors  to  constitute  the  regular  panel. 
It  Is  also.  In  like  manner,  made  his  dnty 
to  serve  the  regular  venire  then  Issued,  as 
well  as  special  venires  under  which  bis 
choice  isgeneralty  uncoatrolled.  By  stat- 
ute, also,  the  coroner  is  dli'ected  to  serve 
all  processes  when  the  sheriff  Is  a  party  to 
the  cause.  Had  respondent,  underthe  cir- 
cumstances, objected  to  the  regular  panel, 
and  moved  for  a  special  venire,  the  court 
might  properly  have  sustained  the  objec- 
tion and  motion;  though  we  do  not  say 
that,  had  he  overruled  the  same,  his  ac- 
tion. In  the  absence  of  fraud  or  mlscon- 
dnct,  would  aecessarlly  have  been  error. 
Bnt  the  order  In  question  was  calculated 
to  secure  a  more  Impartial  Investigation; 
and  the  people,  being  a  party  to  the  rec- 
ord, and  profoundly  interested  In  the  re- 
sult, were  entitled  to  consideration  as  well 
as  respondent.  It  must  be  remembered 
that  the  jurors  were  not  called  upon  to 
try  the  case,  as  iii  ordinary  legal  actions. 
Their  findings,  as  already  Indicated,  were 
sFmply  advisory,  and  did  not  control  the 
derision.  Moreover,  the  fact  Is  perhaps 
worthy  of  mention  In  passing,  though  of 
roiirHe  not  decisive,  that  thei-e  Is  no  aver- 
ment In  the  petition,  nor  any  pretense 
otherwise,  that  respondent  was  In  the 
slightest  degree  prejudiced  by  the  Issue  of 
the  Hpet-ial  venire.  We  shall  decline  to  re- 
verse the  judgment  upon  this  objection. 

Tlie  jurors  were  summoned  "for  the 
triHl  of  such  issues  as  might  thereafter  be 
Buhmltted  to  them  by  the  court;"'  but  the 
ordinary  oath,  "to  well  and  truly  try  the 
matters  ut  Issue,  •  •  •  and  a  true  ver- 
dict render,  •  •  •*•  was  administered. 
This  onth  la  prescribed  by  statute,  and 
underitn  general  or  special  verdict  may 
be  returaed;  or.  In  cases  wliere  general 
verdicts  are  rendered,  special  findlugs  of 
fact  may  also  be  required,  the  latter  con- 
trolling the  general  verdict.  If  inconsistent 
therewith.  UvU  Code.  SI        199.  "The 


usual  oath  taken  by  Jurors  Inclndes  any 
issue  between  the  parties  submitted  to 
them  on  the  trial  of  tbe  cause. "  Thump. 
&  M  J  aries,  S  29^*  There  was  In  the  pres- 
ent case  no  amendment  of  the  pleadings 
after  the  trial  began;  bence  the  issues 
were  not  changed,  and  no  necessity  exist- 
ed under  any  of  the  decisions,  so  far  as  we 
huve  examined  them,  for  reswearing  the 
Jnry.  Id.  and  cases  cited.  The  cases  of 
Kerschbaugher  v.  Slnsser,  12  Ind.  453.  and 
Hoot  V.  Spade,  20  Ind.  826,  mentioned  by 
counsel  for  respondent,  differ  from  the  one 
ut  bar  la  this  important  partlcniar,  and 
therefore  have  no  application. 

The  complaintupon  which  the  trial  took 
place  unquestionably  states  n  cause  of  ac- 
tion. The  averments  are  sufUcIent  to  sus- 
tain the  findings  and  Judgment.  If  a  few 
of  Its  numeroas  paragraphs  Incidentally 
allege  conclusions  of  law,  or  contain  mat- 
ters touchlnfc  relator's  eligibility  and  his 
claim  to  the  ofBce,  ancfa  matters  maybe 
regarded  as  surplnsage.  Tbey  did  not 
affpct  the  substantial  rights  of  respondent; 
and,  while  they  might  have  been  stricken 
out,  wedo  not  deem  their  presence  of  snfH- 
clent  importance  to  warrant  lnterier<^nce 
by  08  at  this  stage  of  the  proceedings. 
The  case  seems  to  have  been  tried  with 
unusual  care,  and  we  find  notblnir  in  the 
recrord  that  Justifies  a  reversal.  The  Judg- 
ment Is  accordingly  affirmed. 


Cabpenter  v.  Innes. 
(Supreme  Covrt  of  Colorado'  Feb.  87, 1891.) 
Rbtlbvin— AOAixRT  Officsb— JuBnmornm. 
Replevin  will  lie  In  anystate  court  of  oom 
patent  jurisdiction,  in  tavov  of  the  owner  of 
goods  seized  by  an  ofUceronavrrlt  against  a  third 
person,  In  an  attachment  suit  pending  in  any 
other  oonrt  of  the  state. 

Commissioners'  decision.  Error  to  dis- 
trict court,  Mesa  county. 

Itucklin,  Staley  *  SaSey  and  Byron  MIU 
lett,  tor  plaintiff  in  error.  Biebard  A. 
Thompson,  for  defendant  in  error. 

BissBLL.,  C.  This  was  an  action  begun 
In  June,  1S85,  in  the  County  court  of  A^a 
county,  to  recover  of  the  defendant  Innes 
the  possession  of  certain  personal  property 
said  to  have  been  wrongfully  taken  by 
him  and  withheld  from  the  plaintiff,  with 
damages  for  the  taking  and  detention. 
The  defense  Interposed  was  a  Justification 
by  the  defendant  nnder  a  process  of  at- 
tachment Issued  out  of  the  county  court 
of  Arapahoe  county.  In  a  suit  by  W.  A. 
Hover  ft  Co.  against  one  J.  C.  Kennedy. 
The  goods  in  controversy  were  In  the  pos- 
session of  the  plaintiff  Carjwnter,  but  had 
been  seized  by  the  sheriff  under  the  attach- 
ment issued  against  defendant  Kennedy 
in  the  other  suit.  Upon  the  trial  In  the 
county  court  the  issues  were  found  for  the 
defendant  sheriff,  and  from  that  Judg- 
ment an  appeal  was  taken  to  the  district 
court.  When  the  case  came  on  fur  trial  In 
that  court  a  stipulation  was  filed  by  the 
attorneys  for  the  respective  parties  set- 
ting up  the  doubt  tbat  existed  as  to  the 
jurisdiction  of  the  court  in  an  action  of  re- 
plevin brought  against  an  officer  who 
bad  taken  goods  nnder  a  writ  issued 
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afralnut  a  third  poraon,  and  stipniattiif? 
that  the  Bule  queBtion  which  should  be 
tried  fit  that  time  BhoDld  be  the  one  relat- 
iDKtothe  JurtHdlctlon.  The  stlpalatlon  re- 
aerred  fill  other  qtiestlona  for  ultimate  de- 
termination.  Under  this  stlpalatlon  the 
bearing  was  bad,  and  testimony  was  In- 
troduced which  efltabllHhed  the  pendency 
of  the  other  snlt,  the  selinre  by  the  staeriiT 
of  theffoods  claimed  by  the  plaintiff,  and 
evidence  was  tendered  to  show  the  plaln- 
tllTB  ownership  and  title.  The  record 
was  permitted  to  be  offered,  bnt  proof  of 
title  was  rejected.  The  decision  was  ren- 
dered npon  the  hypothesis  that  the  prop- 
9rt^  was  fj]  eastodtA  lefpla,  and  followed 
what  was  erroneously  sapponed  to  be  the 
rule  laid  down  In  Parks  t.  Wilcox,  6  Colo. 
4N9.  mnce  this  decision  by  the  district 
court,  however,  the  precise  question  in- 
volved has  been  adjudicated  by  this  tribo- 
nal.  The  rule  has  been  established  that 
replevin  will  He  in  any  state  court  of  com- 
petent Jurisdiction  In  favor  of  one  who  la 
the  owner  of  icooda  wbtch  had  been  aelied 
by  the  sheriff,  or  any  otber  officer,  npon  a 
writ  against  a  third  person,  where  the 
suit  In  which  the  writ  Issued  has  been 
bruDght  In  any  other  of  the  courts  of  the 
state.  The  decision  proceeds  upon  the 
principle  that  tbe  taking  by  the  officer  Is 
without  autiioilty,  end  wrongful,  and 
that  the  process  will  afford  him  no  Jus- 
tification U  the  proof  establishes  that  he 
has  taken  property  which  did  not  belong 
to  the  person  against  whom  the  process 
runs.  Wilde  v.  Kawles,  18  C!o1o.  588.  22 
Pac.  Rep.  887.  Under  this  authority  It  Is 
evident  that  the  decision  of  the  court, 
holding  that  It  was  without  Jurisdiction, 
was  erroneous,  and  that  the  case  mnsc 
be  reversed  for  further  proceedings. 

Rbbd  and  Bichhond.  CX3.,  concur. 

Per  CtBiAU.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judgment  la  re- 
versed and  the  cause  remanded. 


(IB  Colo.  693) 

Id  n  HoDSB  Bill  No.  166. 
(Supiwrne  Cmart  of  Colorado.   March  ^X  1891.) 
GomrmrnoiiAi.  La.w— Qukstionb  SoBiumD  to 

StlPSEMB  CODRT. 

A»  a  ffioenX  rule  questlonB  Bubmltted  hd- 
dar  section  8  of  vUole  6  of  tbe  cODstltation 
should  be  ipeciflo,  and  wbea  the  inquiry  concerns 
the  oonstitutioDality  of  a  bill  tbe  provision  or 
proviaiooa  of  (he  ooiisUtntiou  suppoiBed  W  be  la 
oonfliot  tborewith  should  be  isdioaled. 
CSvUu^ut  by  Che  Omvt) 

The  opinion  of  the  court  Is  in  response 
to  the  following  commonication  from  the 
honorable  the  house  of  representutlves: 
'Whereas,  there  has  been  introduced  In 
this  body  a  bill  known  as  *  House  Bill  No. 
166,' entitled  *  A  bill  for  an  act  to  provide 
for  the  creation  of  districts  to  be  benefited 
by  certain  public  Improvements,  and  of  a 
bonded  Indebtedness  tor  the  purpose  of 
making  sueh  improvements,*  a  copy  of 
which  Is  hereto  attached :  Therefore  be  It 
resolved  by  the  house  of  representatives 
that  the  supreme  court  of  this  state  be  re- 
quested to  give  its  opinion  of  the  coustl- 
tatlonallty  of  raid  blU.' 


BILL  NO.  16S.  141 


Pbb  Ccruh.  Tbe  bm  of  which  the  opin- 
ion of  the  court  Is  requested,  contains  IS 
sections,  several  of  which  are  quite 
lengthy,  and  much  Involved.  Its  provis- 
ions are  novel,  and  out  of  the  ordinary 
channel  of  l^slatlon  In  this  state.  If  the 
hill  should  be  adopted  by  the  general  as- 
sembly it  would  doubtless  give  rise  to  con- 
troversies Involving  various  consUtatloii- 
al  questions.  The  request  for  the  opinion 
of  tDls  court  by  tbe  vote  of  the  house  Im- 
plies tbe  existence  of  doubt  In  the  miuds  of 
members  as  to  the  constitutionality  of  the 
proposed  measure,  and  yet  neither  the  pre- 
amble nor  resolotion  gives  any  Intimation 
as  to  whatprovision  or  provisions  of  thfr 
bill  and  of  theconstltutionaresuppoaedto 
be  in  conflict.  "Weare  not  informed, there- 
fore, of  the  particular  matter  to  which  our 
attentlonis  Invited ;  nor  can  we  determine 
the  direction  In  which  to  pursue  an  Invea- 
tlgatton.  The  points  of  contact,  and  per- 
haps of  conflict,  between  a  bill  of  such  pro- 
portions and  peculiarities  and  a  eonettto- 
tlon  containing  fanndreds  of  sections  may 
be  numerous.  It  would  be  quite  Impossi. 
hie  tor  u9  to  anticipate,  much  less  to  decide, 
all  of  them  upon  a  general  question  sub- 
mitted ex  parte.  Bee  senateresolutlon,  In 
re  Irrigation,  9  Colo.  621,  21  Pae.  Rep.  470. 
Shonld  we  attemptto  giveonrviews  upon 
the  constltutlonHllty  of  the  bill  submitted, 
without  more  specific  Inquiry,  we  mlghv 
devote  a  great  deal  of  time  and  space  to 
matters  about  which  the  honorable  mem- 
bers of  the  house  have  no  doubts,  and  still 
omit  to  consider  tbe  very  question  or 
questions  npon  which  our  opinion  is  de- 
sired. When  the  constitutionality  of  a 
statutory  enactment  is  challeng6d  In  this 
court  In  ordinary  litigation  our  attention 
la  uniformly  directed  to  some  specific  con- 
stitutional provision,  and  our  opinion  is 
limited  accordingly.  For  these  reasons 
we  respectfully  request  that  the  honorable 
house  favor  us  by  Indicating  the  particu- 
lar provision  of  the  constitution  which 
they  desired  considered  In  connection  with 
tbe  bill  submitted. 

■        -        (ifi  Colo,  msi 

In  n  House  Bill  No.  166. 
iSvprant  Cwri  qf  Colorado.  Maioh  12|  1581.) 
UifxroRxiTT  or  Taxatios— CoitsTmmojiAi.  Law. 

When  tbe  principal  prOTlstims  of  ■  Mil 
wltb  which  tbe  remaining  provUlona  are  insep- 
arably coQ&eoted  in  substaoce  cannot  be  upheld 
as  constitutional,  tbe  bill  as  a  whole  must  be 
held  Invalid.  A  bill  provldlnR  for  public  Im- 
provements by  special  taxes  levied  upon  districts 
having  territorial  limits  different  from  tbe  mu- 
nicipal corporatlOD  levying  the  tax,  and  without 
limiting  the  rate  of  taxation  or  amount  of  io- 
debtedness  for  suob  purposes.  heJd  onconstltu- 
tiooal.  Quarts  whether  oertain  duties  and  re- 
sponsibluties  eont^plated  by  the  hill  oaa  bs 
properly  devolved  upon  district  courts. 
{SyUalma  b]/  the  Court.) 

STATEUBNT  AKD  OPINION  XTPOM  rUSTHBH 
INQUIKT. 

Upon  the  announcement  of  the  forego- 
ing opinion  the  bonorable  house  of  repr^ 
scntatives  made  further  Inquiry  concent 
Ing  the  constitutionality  of  house  bill  No. 
lt>5,  designating  the  following  provisions 
ofthe  constiCutioa  as  bearing  upon  the 
snbjoetp  to-wlt:  Sections  of  artiole  10. 
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eectton  8  uf  article  11,  section  35  of  article 
6,  and  section  1  ol  article  7.  The  folluw- 
iDK  BynopBfa  of  the  bill  la  necessary  to  an 
understanding  of  the  opinion:  The  bill 

EroTldea,  among  other  tblngs,  that  the 
oard  of  public  works,  city  coancll,  or 
board  of  trustees  of  any  incorporated 
town  or  city,  or  the  board  of  county  com- 
mlt>8loners  ol  any  county,  may  establish 
and  define  the  territorial  boundaries  of  a 
district  of  lands  to  be  benefited  by  any 

Subllc  Improvement,  such  as  the  estab* 
shlng,  widening,  grading,  paTlng»  or 
otherwise  improving  any  roaa«  street,  or 
idley,  or  the  constructing,  enlarging,  or 
completing  of  any  bridge  or  Tladuct,  or 
the  establishing  or  improving  of  any  pub- 
lie  park,  of  i>eculiar  benefit  to  the  lands 
lying  within  the  territorial  Jurisdiction  ot 
■ucb  board  or  council,  and  in  the  vicinity 
of  the  proposed  Improvement.  That  the 
district  court  of  the  county  In  which 
such  district  or  proposed  Improvement 
or  any  part  thereof  Is  to  be  situated,  shall 
Qpon  petition  of  such  board  or  council,  or 
of  any  persons  Interested,  declare  and 
constitute  such  district,  or  several  contig- 
uous districts  lying  In  different  towns, 
dUes,  or  coanties,  a  single  public  lmpn>Te- 
mentdlstrict  forthe purposes  In  aala  order 
expressed,  and  shall  give  the  same  a  suit- 
able name  or  number.  That  the  district 
court  shall  call  an  election  of  certain  prop- 
erty holders  residing  within  said  district 
tor  the  purpose  ot  voting  upon  tfao  ques- 
tion of  creating  a  bonded  Indebtedness 
wherewith  to  make  the  proposed  Improve- 
ment; the  court  to  designate  the  time, 
place,  and  Judges  of  said  election.  Provis- 
ion Is  made  tor  giving  notice  uf  the  elec- 
tion and  the  manner  ot  conducting  the 
same;  that.  It  a  majority  ot  the  votes 
shall  be  cast  for  the  bonds,  then  the 
bonded  Indebtedness  shall  beconsldered  as 
duly  autlioriied;  that  the  Judges  shall 
make  a  verified  report  of  the  proceedings 
of  said  election  to  the  district  court:  and 
that  the  court  may  approveordlsapprove 
the  report  of  the  Judges,  and,  In  case  of 
disapproval,  may  order  a  new  election. 
Provision  Is  also  made  for  protesting 
against  the  approval  of  sueh  report ;  but 
that.  It  It  shaU  api>ear  to  the  court,  from 
such  report  or  otherwise,  that  the  pro- 
ceedings at  such  election  were  substan- 
tially regular  and  fair,  the  court  shall  ap- 
prove of  said  proceedings,  and  declare  the 
location,  nature,  character,  and  uses  of 
the  proposed  Improvement,  and  further 
declare  what  amount  of  bonded  indebted- 
ness. If  any,  was  duly  authorised  at  said 
Section ;  and  In  case  the  Improvement  dis- 
trict Indudes  territory  lying  within  the 
corporate  limits  of  dlflerent  towns,  cities, 
or  counties,  the  court  Is  required  to  ap- 
portion the  Indebtedness  between  them. 
The  bill  alRu  provides  for  the  Issue  ot  dis- 
trict improvement  bonds  by  the  town, 
city,  or  county  tn  convenient  denomina- 
tions, payable  out  ot  revenues  to  be  de- 
rived from  special  taxes  to  be  levied  and 
assessed  on  all  the  taxable  property  In 
said  iniprorement  district  by  the  proper 
board  or  boards  ot  county  commission- 
ers; that  such  bonds  shall  constitute  a 
Hen  upon  such  of  the  lands  lying  within 
■ucb  public  improvement  district  as  are 


also  within  the  territorial  Jurisdiction  ot  the 
corporate  body  issuing  tbesame;  and  that 
It  shall  be  the  duty  ot  the  board  of  county 
commissioners  ot  each  county,  and  ot  each 
county  In  whleh  said  public  improvement 
district,  or  any  part  thereof,  is  situated, 
annually  to  levy  and  assess  a  special  tax 
on  all  the  taxable  property  within  said 
county  and  district  forthe  payment  ot  the 
Interest  or  principal  to  accrue  during  the 
next  calendar  year  according  to  the  teuor 
and  effect  ot  said  bonds.  TbecoUection  of 
said  special  taxes  for  the  use  aforesaid  by 
the  county  treasurer  !■  also  provided  tor. 

Pkr  CoRtAU.  Upon  further  request  lor 
an  opinion  as  to  the  constitutionality  ol 
hoQse  bill  No.  165,  specific  inquiries  relat- 
ing to  several  sec  tlons  of  the  constitution  In 
connection  with  the  promised  enactment 
have  been  submitted.  We  have  been  fa- 
vored with  a  britf  argument  ex  parte  in 
support  of  the  constitutionality  erf  the 
proposed  measure.  Upon  consideration 
ot  the  various  matters  involved  in  the 
questions  itnbmltted,  we  are  ot  the  opin- 
ion that  tk«  principal  provisions  ot  the 
bill,  with  itf  blch  the  remaining  prorlsloos 
are  Inseparably  connected  In  sabetance, 
cannot  be  upheld  as  constitational;  and 
hence  the  answer  to  the  legislative  inquiry 
must  be  that  the  bill  as  a  whole  Is  nncon- 
stltutlonal.  Cooley,  Const.  Llm.  p.  178. 
In  addition  to  the  constitutional  objec- 
tions indicated  by  the  specific  inquiries.  It 
has  been  suffgeated  as  doubtful  whether 
certain  ot  the  duties  and  responsibilities 
contemplated  by  the  bill  can  property  be 
devolved  upon  the  district  couru.  See 
Const,  arts.  8, 6. 


<U  Colo.  MI> 

BuBLACK  et  al.  v.  Cross  et  ai. 
{Supreme  Court  <tf  Colorado.  Feb.  37,  1891.) 

FBIMCIPAL  AKD  AOBin— UN1.DTH0BIZBD  ACT— iU*- 
triCJ.TIOK — iKBTRDCnoHS — Apflicabiutt. 

1.  A  contract,  made  by  an  aeent  without  bq- 
thority  or  subsequent  ratiflcattoa,  to  caocel  a 
debt  due  from  the  flrnt,  of  wbicli  defetulsiit  wss 
formerly  a  member,  in  coDslderation  of  his  buy- 
ing goods  for  his  present  emplorerfrom  plaintli^ 
was  not  a  defense  to  an  action  for  the  debt 

S.  Where  it  was  shown  that  a  former  mem- 
ber of  a  firm  offered  to  pay  one-half  of  the  part- 
oersblp  debt  for  an  individual  releHse  from  the 
other  portion,  but  there  was  no  evidence  of  a 
leral  tender  of  the  amount,  it  was  emmeous  and 
misleading  to  charge  that  a  tender  waa  an  oHer 
to  pay  the  amount  ana  in  cash. 

Commissioners'  decision.  Error  to  Fn- 
mont  county  court. 

A.  Macon,  for  plalntifb  in  error.  Jo- 
Mpb  H.  MaupiDt  for  defendants  in  error. 

BiBBELL,  C.  This  action  was  originally 
brought  before  a  Justice  by  Burloclc  &  Co. 
against  tho  defendant  CnMS.  to  recover 
$265  for  goods  sold  and  delivered  In  the 
state  ot  WlsconHln.  The  trial  resulted  in 
a  Judgment,  from  which  an  appeal  was 
taken  to  the  county  court  of  Fremont 
county,  where  Judgment  was  asain  ren- 
dered tor  plaintiffs  for  f  122.  The  action 
was  tried  without  written  pleadings,  and 
simply  upon  the  statement  of  the  cause  ot 
action  which  was  originally  made  before 
the  Justice.  There  was  no  conteatiun 
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whaterer  conceraing  the  Bubntantlal  Facts 
oat  of  whicb  tbe  plaintltTs*  cauae  of  actlun 
grew.  Ae  already  stated,  the  action  was 
brought  to  recover  the  prire  and  value  ot 
certain  goods  sold  by  Burlock  &.  Co.  to 
<JroHs  ik  Hambrl^!:ht.  Tbe  sale  of  the 
goods,  and  the  amount  und  value,  were 
•;oDced«l.  The  principal  defense  rested  on 
an  ajrreementsaldtohave  been  made  years 
after  the  sale  vrltb  a  traveling  agent  who 
represented  Burlock  &  Co.  Substantially, 
it  was  that,  if  tbe  defendant  Cross  would 
purchase  for  tbe  house  In  which  be  was 
then  clerking  what  hie  employers  needed 
in  the  line  of  goods  carried  and  sold  by 
tiie  plaintiffs,  the  debt  of  Cross  &  Ham- 
bright  would  be  forgiven.  CroKB  testified 
that,  In  pursuance  of  the  agreement,  be 
gave  an  order  for  goods  to  be  furnished  to 
his  llrm.  and  subsequently,  when  he  went 
Into  buBinesa  for  bimBelt,  continued  to 
purchase  goods  from  the  same  parties. 
Whether  such  an  agreement,  without 
more,  can  be  said  to  be  based  upon  a 
sufficient  consideration  to  support  It  cr  a 
releahe  of  an  existing  debt.  Is  a  thing 
which  in  this  opinion  need  not  be  deter- 
mined. According  to  the  proof  In  the 
case,  the  agreement  was  of  lo  value  for 
the  purposes  of  a  defense.  It  was  made 
with  a  traveling  salesman  reprMentlng 
Burlock  &  Co.,  and  as  sucb  he  would  be 
without  authority  to  enter  into  any  con- 
vention of  that  description  which  would 
bind  bis  employers.  In  order  to  make  the 
OMense  available,  It  was  Incumbent  upon 
the  defendant  to  show  original  authority 
la  the  salesman,  or  else  a  subsequent  rati- 
ficatlun  of  tbe  act  or  agreement  by  tbe 
Arm.  It  was  conceded  that  there  was  no 
original  authority.  In  order  to  support 
an  agreement  made  by  an  agent  who  pos- 
sessee  no  original  authority,  the  ratltlea- 
tlon  proven  must  he  of  tbe  agreement  orig- 
inally entered  Into,  and  it  must  be  shown 
to  have  been  made  with  full  knowledge 
ot  tbe  thing  to  be  ratifled,  anc]  tbe  Inten- 
tion o!  the  principal  must  either  be  proven 
or  necessarily  inferable  from  the  language 
and  terms  of  the  transaction  between  the 
parties.  Nothing  of  this  sort  appears  in 
the  record.  It  Is  therefore  apparent  that 
this  agreement,  as  originally  made  with 
the  salesman,  was  not  good  as  a  defense, 
nor  was  It  sustained  by  tbe  proof  offered 
of  a  subsequent  ratification.  An  equally 
fatal  error  was  committed  by  the  court  In 
the  Instructions  which  \t  gave  to  *be  jury. 
During  the  progress  of  the  trial  k  /me  testi- 
mony was  offered  by  the  dcfeii.tant  tend- 
ing to  show  an  offer  on  bin  part  to  pay 
unc-half  of  ibe  debt  due  from  his  firm,  pro- 
viding he  could  be  released  Individually 
from  the  obligation  to  pay  the  other  por- 
tion. On  this  testimony  the  court  at- 
tempted to  instruct  the  Jury  upon  tbe  law 
of  tender.  The  court  told  them,  in  sub- 
stance, that  a  tender  was  an  nffer  to  pny 
tbe  amount  due,  and  an  offer  to  pay  over 
tbe  amount  in  cash.  It  should  not  have 
been  givm  to  the  Jury,  for  there  was  no 
evidence  In  the  case  that  the  plaintiff  ever 
made  any  tender.  It  was  not  an  accurate 
statement  of  the  law,  for  the  obligiitlon 
to  keep  tbe  tender  good  Is  as  essential  to 
the  legal  efficacy  of  a  tender  as  the  offer  of 
the  money  Itself.  Neither  having  been 


done  by  the  defendant,be was  not  entitled 
to  have  any  instruction  on  that  subject  giv- 
en to  tbe  jury.  Evidently,  the  Instrut- 
tions  must  have  misled  them,  and  they 
must  have  regarded  the  offer  to  pay  as  the 
equivalent  ot  a  payment,  for  upon  no  oth- 
er hypothesis  conld  they  have  rendered  the 
judgment  lor  plaintiffs  for  less  than  one- 
ball  of  the  sum  admitted  to  be  due  as 
prinrii)al  on  the  original  debt.  The  wont 
of  evidence  to  support  the  recovery,  and 
tbe  error  committed  by  the  court  in  Us 
instructions  to  the  jury,  render  It  impos- 
sible to  sustain  the  Judgment.  It  should 
be  reversed,  and  the  cause  remanded. 

Beed  and  Richmond,  CC.,  concur. 

Pp:r  CrmAM.  For  the  reasons  stated  in 
tbe  foregoing  opinion  the  Judgment  Is  re- 
versed. 


Williams  t.  Hackks. 
(Supreme  Court  of  Colorado.  Feb.  27,  1891.) 

Rsa  JumCATA— iDBSTlTr  OF  IsSliK. 

Plaintiff  brought  an  action  agaiost  defend- 
ant for  damages  resultiuK  from  the  forcible  re- 
moval  of  a  boundary  fence,  alleging  in  his  com- 
plaint that  ho  was  the  owner  In  fee  of  the  ground 
from  which  the  fence  had  been  removed,  and  of 
that  on  which  it  had  again  been  placed,  and  that 
the  premises  were  then  in  posseasion  of  his  ten- 
ant. Defendant  admitted  the  doing  of  the  acts 
charged,  but  denied  plaintiff's  title,  and  tendered 
issue  of  title  in  himself.  Held,  that  a  lodgment 
in  plaintiff^s  favor  was  conclusive  as  to  the  title 
of  tbe  disputed  strip,  as  the  Issue  of  title  in  fee 
was  indispensable  to  enable  plaintiff  to  recover 
for  the  removal,  and  that  in  ejectment  sabse- 
quently  brought  by  him  for  the  same  land  the 
Judgment  in  the  former  action  ma  admisflible  to 
show  title  in  himseU. 

Commisstoners*  decision.   Appeal  trom 
district  court,  Boulder  county. 
O.  F.  A,  Greea,  tor  appellant, 

BissELL,  C.  In  September,  1886,  Benja- 
min M.  Williams  brought  this  action 
against  Rudolph  H.  Hacker  to  recover  a 
strip  of  ground  on  the  east  side  of  lot  .'j.  In 
block  147,  in  the  town  ot  Boulder.  This 
block  was  bounded  on  tbe  north  by  Hill 
street,  an  i  on  the  west  by  Fourteenth 
street.  "  le  strip  was  about  seven  feet 
wide,  a- a  ran  the  length  of  the  north  half 
of  lot  5  the  town  was  originally  plat- 
ted. Tjs  defendant  claimed  that  it  was 
a  portion  of  lot  4.  Tbe  strip  adjoiupd 
lot  4  on  the  west,  and  lot  5  on  the  east, 
and  was  a  part  of  one  ortheother  accord- 
ing to  tbe  determination  of  the  lines  or 
boundaries  ot  tbe  two  lots.  The  town 
was  laid  out  In  the  early  days  of  the  his- 
tory of  Colorado,  and  the  monuments  by 
which  the  exact  location  of  the  various 
lots  and  blocks  might  be  determined  had 
disappeared,  and  at  the  date  of  the  trial 
could  neither  be  found  nor  located.  Nei- 
ther side  was  able  to  Introduce  proof 
which  would  establish  with  certainty  the 
boundaries  or  lines  ot  either  ot  the  lots  ac- 
cording to  the  original  survey,  and  which 
would  exactly  determine  the  locus  of  the 
strip  whicb  both  claimed.  Testimony 
was  offered  by  both  parties  upon  the  sub- 
ject, butltiH  unnecessary  to  decide  what 
the  facts  may  be,  In  order  to  reacb  a  satis- 
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factory  ooDclusloD.  Tbe  application  of  a 
well-eHtabllshed  principle  to  tlie  ascer. 
talned  facts  of  this  controversy  will  settle 
the  rlKhts  of  the  parties. 

DnrlnK  the  progress  of  the  trial,  and  at 
a  proper  time  to  maintain  the  Issue  on  his 
part.lhodemondantoffered  in  evidence  the 
record  in  a  case  prevlotJHly  tried  In  that 
ronrt  between  these  parties.  The  testi- 
mony  was  rejected,  and  npou  this  ruling 
error  Is  assigned.  Whether  It  was  error 
for  the  court  to  refuse  to  admit  the  testi- 
mony rests  solely  opon  the  conclusion 
which  may  be  reached  concerning  the 
Identity  ol  the  parties  tn  the  two  actions, 
and  concerning  the  subject-matter  of  the 
Issue  joined  in  the  other  suit.  lathe  ac- 
curate and  forcible  language  of  Lord  El- 
LENBORocuH  In  the  Outrnut  Case.  It  Is  the 
law  that  a  recovery  in  any  one  suit  upon 
Issue  Jtilned  on  matter  of  title  Is  conclusive 
upon  the  subject-matter  of  sucli  title.  Ac- 
cording to  that  learned  authority,  It  was 
of  little  concern  In  what  sort  of  a  suit  the 
Issue  might  be  prcBeiited.  If  the  Issue 
was  tendered,  accepted,  tried,  and  deter- 
mined, the  adjudleatlnn  was  conclaslve. 
The  rule  was  based  on  the  broad  ground 
of  estoppel ;  not  an  estoppel  proceeding 
from  the  recovery,  but  growing  out  of  and 
created  liy  the  matter  alleged  by  the  par- 
ty, and  upon  which  the  recovery  proceed- 
ed. The  estoppel  was  the  legitimate  fruit 
of  the  tree  wliich  the  plender  had  planted 
and  cultivated.  The  only  Inquiry  was  as 
to  the  Identity  of  the  parties  end  the  is- 
sues. Whenever  It  was  apparent  from  the 
record  that  they  were  one  and  tlio  same, 
the  record  afforded  concUialve  evidence  in 
relation  to  the  title  in  any  subsequent  liti- 
gation over  the  original  subject-matter  of 
controversy.  They  were  adjudged  con- 
cluded from  contending  to  the  contrary, 
because  the  fact  had  been  once  dlstlnctly 
put  in  issue,  and  solemnly  adjudged. 
Outram  v.  Morewood.S  East,  aifi;  Small 
V.  Haslcins,  2«  Vt.  209:  Burtv.Sternburgh, 
4Cow.  n51t:  Dunckle  v.  Wiles,  fi  Barb.  529, 
13  N.  Y.  4'JO.  In  nearly  all  the  cases  which 
upliold  this  rule  the  former  action  was  in 
trespass,  and  .iiuch  learning  waseniployed 
to  establish  either  the  unlvcrsallly  of  the 
rule,  or  Ub  right  application  to  the  facts 
of  the  particular  controversy.  Whether 
the  former  suit  and  Judgment  were  plead- 
ed In  bar,  or  offered  as  evidence  of  title, 
the  result  was  the  some,  and  It  was  com- 
petent testimony  in  either  case.  They 
were  all  agreed  that  the  estoppel  arose, 
and  furnished  conclusive  evidence  of  title, 
wherever  the  title  was  at  issue.  Of  course. 
It  was  conceded  that  In  an  action  of  tres- 
pass the  question  of  possossion.  or  ratlier 
the  right  of  pt)88e8s!on,  wusoften  the  only 
basis  upon  which  tlie  right  of  action  rest- 
ed; and  that  the  title,  therefore,  was  not 
necessarily  concernerl.  But,  as  Lord  Er.- 
iiKNUOKot'on  said,  this  fact  mokes  no  dif- 
ference whatsoever  In  the  application  of 
the  doctrine  to  cases  In  which  the  title  was 
involved.  He  held,  broadly,  thatthe  Judg- 
ment in  every  species  of  action  was  final 
for  its  own  proper  purpose  and  obJw!t; 
and  that  every  species  of  Judgment,  from 
one  in  an  action  of  trespass  to  one  upon 
the  right  of  property,  was  equally  conclu- 
sive upon  Its  own  subject-mutter  by  way 


of  bar  to  future  litigation  for  tbe  thing  de- 
cided. If  tbe  lasue  in  tbe  suit  raised  the 
question  of  title,  and  tbe  fact  was  found 
against  tbem.  this  finding  created  an  es- 
toppel which  bound  the  parties  and  their 
privies. 

It  remains,  tbeut  to  determine  whether 
the  record  whlcli  was  offered  showed  that 
the  Issue  of  title  bad  once  been  tried  be- 
tween the  parties,  and  tltat  the  plaintiff, 
therefore, had  the  right  to  tender  It  as  evi- 
dence, nr  as  conclusive  evidence,  upon  the 
question.  Tberecord  of  the  foruier action, 
according  to  the  offer  aa  pi-eserved,  con- 
tained the  complaint,  answer,  replication, 
and  the  judgment.  The  offer  as  made  by 
the  plaintiff  was  broad  enough  to  Include 
the  tender  of  proof  of  the  identity  of  the 
premises  it<  '*ontroversy,  regardless  of  the 
Issue  raised  ^-i  the  record  itm-lt.  In  the 
case  before  us  i^e  Identity  of  the  premises 
Is  clearly  apparent  from  tbe  papers  them- 
selves. That  suit  was  brought  by  Will- 
iams, the  pluintlR  In  this  action,  against 
the  present  defendant.  Hacker,  to  rectiver 
the  damages  resulting  from  the  forcible  i-e- 
moval  of  the  boundary  llnefence  previous- 
ly erected  along  the  eastern  boundary, 
which  was  thus  made  a  new  eastern 
boundary  for  lot  u.  Williams  set  up  In  his 
complaint  thjit  he  was  the  owner  in  fee  of 
all  the  ground  from  which  tlic  fence  had 
been  removed,  an:l  of  tliat  upon  which  it 
had  again  been  placed.  He  deraigned  bis 
title  from  the  United  States  by  a  chain  ol 
mesne  conveyances  ending  in  himself.  He 
averred  tliat,  at  tbe  time  of  tbe  Injury 
complained  of.  the  premises  were  In  the 
poKsesslon  of  one  Soell,  who  was  his  year- 
ly tenant  in  Its  occupation.  After  setting 
out  the  method  of  tlie  removal,  the  dig- 
ging of  the  post-holes,  the  injury  to  the 
freehold,  and  the  waste  commited  thereby, 
lie  prays  damages.  The  defendant.  Hack- 
er, accepted  the  issue,  denied  WilllaniB* 
title,  but  admitted  the  doing  of  the  acta 
which  the  plaintiff  alleged  as  his  partic- 
ular injury.  Not  content  with  this,  the 
defendant  tendert'd  a  further  Issue  of  a  title 
in  hiniseir  to  the  particular  strip  of  ground, 
which  belonged  to  either  one  lot  or  the 
other,  ana  therefore  either  to  Hackerorto 
Williams,  as  the  line  mlgbt  be  found  to 
run.  The  replication  took  Issue  upon 
Hacker's  title  thus  asserted.  Upon  these 
issufs  there  was  a  finding  for  the  plaintiff, 
Williams,  and  a  Judgment  followed  In  his 
favor,  which  stonds  unreversed.  That 
this  Judgment  adjudicated  the  title  to  the 
strip  of  ground  can  scarcely  be  disputed. 
The  boundaries  of  the  strip  are  given  by 
metcH  and  bounds  in  the  complaint  in  the 
original  suit,  and  tliese  are  iiiejitlcal  and 
concurrent  with  thedescrlptionof  thesame 
ground  which  Is  contained  in  the  com- 
plaint in  the  present  action.  Further 
proof  of  the  identity  of  the  locus  in  quo  In 
the  one  suit  would  hardly  have  been  nec- 
essary, though  under  the  offer  It  might 
have  been  made,  hod  it  been  deemed  at  all 
essential ;  but  the  Identity  is  so  far  appar- 
ent to  the  court  from  the  inspection  of  the 
two  records  that  it  is  Impossible  to  do 
otherwise  than  bold  that  the  trial  court 
committed  error  In  tbe  refusal  of  these 
proofs.  Had  it  been  permitted  to  go  to 
the  Jury  with  such  proofs  aa  might  have 


Digitized  by  Google 


Colo.) 


COLLINS  0.  BUBXrS. 


115 


been  requisite  to  mtabltefa  tbe  alwolute 
Identity  of  tbe  loeuB  in  quo,  it  would  have 
beeu  concluslTe  upon  tlie  qui^Htlon  ot  title. 
That  tbe  plulntlft  bad  tbe  rlglit  to  use  the 
JadRment  nsevldence  of  blsuwn title  Is  ap- 
parent from  tbe  autboritteH  heretofore 
cited. 

It  Is  wholly  unnecessary  Id  this  opinion 
to  further  refer  to  tbe  elaborate  discuu- 
slona  which  have  resulted  in  tbe  edtablitib- 
inent  of  tbe  doctrine  that  estoppel  will 
arise  even  In  an  action  of  trespass,  pro- 
vided the  questlun  of  title  has  therein  been 
made  tbesubject-matter  oT  anISBue.  Tres- 
pass would  not  have  lain  in  favur  of  tbe 
plaintiff,  Williams,  wben  he  brouKht  bis 
aetlon  aKalnat  Hacker  to  recover  for  the 
damaee  which  be  had  sustained  by  reason 
or  tbe  removal  of  the  line  fenuft.  It  Is  ap- 
parent from  tbe  record  In  that  case  that 
at  the  time  of  tbe  Institution  of  the  suit 
the  property  was  in  the  posBesslon  of  a 
tenant  under  lease  for  a  term.  Under 
these  circumstances  tbe  rule  Is  that  the 
landlord  cannot  maintain  trespass  a  j^tilnst 
a  atranner  for  an  entry  apou  the  property. 
The  only  injary  for  which  the  landlord 
may  recover  afcainst  a  strnnprer  1b  an  In- 
Jury  to  the  inheritance;  add  hfs  action 
must  be  au  action  of  waste,  or  an  action 
upon  tbe  case  for  tbe  Injury  to  bis  free- 
hold. 2  Wat.  Tresp.  p.  392.  J  948:  Davis 
V.  Nash.  82  Me.  411:  Smith  v.Felt.50  Barb. 
612;  2  Wat.  Tresp.  $  9uO,  note.  It  Is  tbna 
apparent  that  not  only  was  the  Issue  of 
title  In  fact  mode  as  between  the  parties, 
but  also  that  tills  Issue  was  Indlspensalile 
to  the  recovery.  It  should  therefore  not 
have  been  permitted  to  be  again  liticated 
between  them,  but  the  ludgment  should 
bave  gone  to  the  Jury  as  conclusive  evi- 
dence of  tbe  plaintiff's  title.  For  the  er- 
rors committed  by  the  court  with  respect 
to  this  matter  the  Jad^ment  should  be  re- 
versed, and  the  cause  remanded  forfurtber 
proceedinsB  in  conformity  with  this  opin- 
ion. 

Bkhhond  and  Rebd.  GC.,  concur. 

Pkk  Curiam.  For  tbe  reasons  stated  in 
the  foregoing  opinion  the  judgment  Is  re- 
versed. 


In  re  HorsE  Resolution  No.  25. 
(Supreme  Court  of  Colorado.    March  18,  1891.) 
Btatb  Fmcal  Ybahs— Rbvbkdbs— Afpkopbia- 

TIONS. 

1.  The  fiscal  year  of  1891,  io  Colorado,  began 
December  1,  aod  will  end  Norember  iSO. 
1»91. 

2.  Tbe  general  assembly  may  properly  appro- 
priate to  the  sopport  of  the  Btate  Kovemoieut  for 
the  fiscal  years  U91  and  VSS^  any  surplus  remaln- 
InK  after  the  pi^yment  of  prevloiu  appn^atlons, 
ana  all  rerenues  coming  Into  the  atate  treasury 
iae  those  years,  including  taxes  for  snah  years  to 
be  hereafter  levied. 

Three  questions  are  embraced  In  tbe 
resolution.  The  first  baa  reference  to  the 
fiscal  years  from  the  revenues  of  which  tbe 
appropriation  for  tbe  support  of  the  state 
gnvernment  for  the  next  two  yearn  may 
properly  be  made.  The  second  relates  to 
the  right  ot  the  state  treasurer  to  credit 
county  treasurers  w^Ith  moneys  paid  out 
T.26P.D0.2— 10 


by  the  latter  lor  scalps,  under  **  An  act  for 
tbe  destiuctlon  of  wolves,  coyotes,  bears, 
and  mountain  Hons,  and  providing  a  premi- 
um therefor,"  approved  April  IS,  J8H9. 
By  the  third,  Information  Is  tisked  in  ref- 
erence to  the  salary  of  the  state  trensurer, 
tbe  house  belnf;  In  doubt  as  to  whether  or 
not  tbe  present  treanurer  Is  entitled  to  the 
increase  In  salary  provided  by  au  act  uf 
tbe  general  assembly  approved  January 
13.  im. 

Per  Curiam.  The  present  fiscal  year, 
which  in  our  Judgment  may  appropriately 
be  called  the  fiscal  year  of  1891,  commenced 
on  December  1.  1890,  and  will  end  on  No- 
vember 80.  1891.  The  general  assembly 
may  properly  appropriate  to  tbe  support 
of  tbe  state  government  for  the  fiscal 
years  1881  and  IHS2  any  surplus  remaining 
after  tbe  payment  of  previous  appropria- 
tions, and  all  revenues  coming  into  the 
state  treasury  for  those  years.  Including 
the  amounts  to  be  derived  from  the  taxes 
hereafter  to  be  levied  for  said  years,  as  pro- 
vided by  that  body.  Forexample,  the  taxes 
to  be  levied  for  the  present  fiscal  yearmay 
be  applied  to  tbe  payment  of  appropria- 
tions for  the  fiscal  year  of  1891,  although 
such  taxes  will  not  be  delinquent  until 
tbe  year  1892.  An  answer  to  either  the 
second  or  third  inquiries  would  involve  a 
determination  of  constitutional  questions 
in  referance  to  existing  laws.  Private 
rights  are  based  upon  these  laws,  which 
ought  not  to  be  determined  upon  an  ex 
parte  application  such  as  this  Is.  As  a 
eeneral  rule,  such  rights  should  only  be 
decided  In  duecituraeof  litigation,  after  the 
parties  to  bo  aftected  by  the  result  have 
been  accorded  a  full  hearing.  In  re  Dis- 
trict Attorneys,  12  Colo.  466.21  Pac.  Kep. 
478.  Under  the  circumstances,  we  do  not 
feel  at  liberty  to  express  an  opinion  upon 
the  matters  embraced  In  snch  questions, 
and  therefore  respectfully  reqnest  your 
honorable  body  to  withdraw  the  same. 


Collins  v.  Bubns. 
(Supreme  Court  of  Colorado.  March  8, 1891.) 

COMPETESCT  OP  JCROnS  -  ATTACHMENT — WjJTER 

OF  Defects — Dissolution. 

1.  Wbere  a  Juror  heard  "some  of  the  facts,  ** 
and  formed  "a  slight  opinion"  at  tho  time,  but 
afterwards  forgot  even  the  facts,  and  another 
"hoard  of  the  case,"  and  formed  a  conditional 
opinion,  not,  However,  on  the  merits,  and  oach 
swore  on  his  voir  dfre  that  he  thought  he  could 
try  the  case  fairly  and  without  regard  to  his  pre- 
vious opinion,  it  was  not  error  to  disallow  chal- 
lenges thei-cto,  Inasmuch  as  such  opinions  were 
not  "unqualified  *  *  *  as  to  tbe  merits  of  the 
action"  within  Civil  Code  Uolo.  S  IS'Z. 

2.  A  writ  ol  attachment  was  issued  at  the 
commencement  of  an  action,  and,  the  affidavit 
traing  traversed,  the  attachmeat  was  sustained  in 
the  county  court,  On  appeal  to  the  district  court 
appellant  allowed  tbe  case  to  be  tried  on  its  mer- 
its, without  insisting  on  a  disposition  of  his  at- 
tachment traver.>e.  Held,  that  the  attachmMit 
issue  was  thereby  abandoned. 

S.  An  appeal-bond  does  not  operate  to  release 
propoty  tafcen  on  attatdunent 

Appeal  from  district  court,  Pitkin 
county. 

Mnrkbam  A  DllJoUf  for  appellant.  Auron 
Beims,  for  appellee. 
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Hi;i.M,  C.  J.  The  court  did  not  err  In 
overrulliiK  tlie  challenges  Tor  cause  to  the 
jurors  Hewitt  and  Tourtelotte.  Hewitt 
had  heard  "some  of  the  facts."  Tourte- 
lotte hud  ■'  heard  of  the  case. "  Hewitt,  at 
the  time  lie  learned  of  the  matters  In- 
volved, formed  "a  slight  opinion, **  but 
had  since  fort^otten  even  the  atatements 
made  to  hlni.  Tourtelotte  formed  and  ex- 
jiroseed  a  conditional  opinion,  which, 
buwever,  did  not  concern  the  real  merits 
of  the  controversy.  Each  swore  upon  his 
voir  dire  that  he  thought  he  could  try  the 
case  fairly  upon  the  evidence  Introduced 
at  the  trial,  regardless  of  the  opinion  pre- 
viously entertained.  The  stututedoesnot 
make  the  forming,  or  even  the  expressing, 
of  an  opinion  a  decisive  test  aa  to  the 
Juror's  competency,  unless  such  opinion 
be  "nnqualitted  •  *  *  as  to  the  merits 
of  the  action. "  Qvli  Code,  §  1S2.  The  ob- 
ject of  the  law  in  this  as  in  all  other  re- 
spects is  tosecurefair  andimpartial  trials. 
Intelligent  citizens  are  sure  to  hear  of 
cases,  both  civil  and  crlmloal,  involving 
the  public  intei-eat  or  welfare;  and  they 
are  equally  certain  to  base  some  sort  of 
an  opinion  upon  what  they  hear.  It 
would  be  a  travesty  upon  the  administra- 
tion of  justice  ifevery  intelligent  man  were 
thus  disqualifled  from  sitting  as  a  juror  in 
such  cases.  The  law  fortunately  does  not 
Involve  this  absurdity  It  takes  notice  of 
the  tact  tbat  Intelligence,  even  when 
coDpled  with  preconceived  impressions, 
may  award  more  Impartial  Justice  than 
Ignorance,  too  often  swayed  by  impulse 
or  prejudice,  and  perhaps  Incapable  of 
logical  discrimination.  Hence  a  large  dis- 
cretion, to  be  carefully  exercised  for  the 

fiurpose  of  Insuring  equitable  results.  Is 
odged  with  the  trial  Judge  In  the  selection 
of  Jurors, — a  discretion  that  must  be  gov- 
erned largely  by  tlie  characteristics  of  the 
juror  and  the  special  circumstances  con- 
nected witheachpurticularchallenge;  and 
where  no  positive  pi  ovlsion  of  the  statute 
is  disregarded,  unless  there  appears  to 
have  been  a  gross  abuse  of  dlaeretlon  in 
determining  the  queatlon  of  enmity  or 
bias,  courts  of  review  will  not  interfere. 
Railroad  Co.  r.  Moynahan,  8  Colo.  56,  5 
Pac.  Rep.  811. 

A  writ  of  attachment  was  duly  Issued 
at  the  commencement  of  the  action,  and 
levied  upon  certain  property  of  defendant. 
Plaintiff's  aflldavit  In  attachment  was 
traversed  by  defendant,  and  an  issue  thus 
made,  as  iwrmltted  by  law.  This  issue 
was  tried  by  the  county  court,  and  Judg- 
ment was  rendered  sustaining  the  attacli- 
ment.  When  the  cause  was  afterwards 
appealed  by  defendant  to  the  district 
court.  It  stood  for  trial  from  the  begin- 
ning deoovo.  Theappllcation  to  dissolve 
the  attachment  upon  the  traverse  of  the 
affidavit  might  have  been  first  retried,  but 
the  record  before  us  is  eutlrely  silent  upon 
the  subject,  and  from  this  silenre  we  must 
presume  that  the  attempt  to  dissolve  the 
attachment  was  not  renewed.  It  was  not 
the  duty  of  the  Judge  to  retry  this  collat- 
eral Issue,  unless  requested  to  do  so;  and 
lor  aught  we  know  he  may  not  have  been 
aware  of  its  existence.  By  appearing  In 
the  district  court,  and  retrying  his  cause 
on  the  merits  without  Inaiatlng  upon  a 


dleposltlon  of  bis  attachment  traverse, 
appellant  must  be  held  to  have  abandoned 
the  dissolution  proceeding.  He  cannot 
now  be  heard  to  complain  because  the 
court  below  did  not  formally  dispose  of 
the  attachment  issue.  When  the  present 
appeal  was  taken, theact(Ses8.l4aws  1889, 
p.  78)  authorising  a  review  of  Judicial  or- 
ders Bubaeqnent  to  final  judgmeut  was  not 
in  force.  But,  had  It  been,  the  objection 
In  this  case,  predicated  upon  a  sobseiiuent 
ruling,  is  not  well  taken.  Attachment 
proceedings  are  purely  statutory,  and 
must  throughout  substantially  conform 
to  the  statutory  requirements.  As  we 
have  already  seen,  the  act  prescribes 
a  method  for  procuring  the  duiaolution 
of  attach  men  ta  and  a  return  of  the 
property  taken.  Civil  Code,  §§  1»6,  113. 
It  also  provides  for  the  release  of  personal 
property  attached,  and  its  redelivery  to 
defendant  upon  the  giving  of  a  forthcom- 
Ing  bond.  Id.  S§  HI.  112.  If  these  reme- 
dies be  not  Invoked,  there  seems  to  be  no 
legal  alternative  but  for  the  levy  to  re- 
main in  force,  and  for  the  sheriff  to  retain 
possefislon  of  personal  property  taken  un- 
der his  writ.  We  find  nothing  In  the 
statutes  giving  an  appeal  undertaking  the 
force  or  effect  of  aforthcoming  bond,  or  per- 
mitting such  an  instrument  to  otherwise 
alter  the  status  of  attached  property. 
The  district  judge  ruled  correctly  In  deny- 
ing appellant's  petition  for  a  discharge  of 
the  attachmant,  predicated  upon  the  un- 
dertaking on  appeal  from  the  county  court. 
The  Judgment  of  the  district  court  Is  af- 
firmed. 


McDoKALn  et  a/,  v.  TaoMPfioN  et  a/. 
(Supreme  Court     Colorado.   Peb.  87,  1801.) 
EqciTY — Effbct  of  Fbionbd  Issue — ^Lost  Dsbd — 

EVIDEXCK. 

1.  Tbe  verdict  of  a  jury  on  a  feigned  issue 
out  of  chanoery  is  not  binding  on  the  cbancellor, 
and  he  may  dlsr^rard  it,  and  decide  the  cause 
according  to  his  own  judgment. 

2.  The  reoord  title  to  a  homestead,  occupied 
by  a  mother,  was  in  some  of  her  children.  After 
her  death  hor  other  children  filed  a  bill  against 
those  having  tbe  record  title,  alleging  tbat  de- 
Tendants  had  conveyed  tbe  homost^d  to  the 
mother  during  her  life:  that  the  deed  bad  never 
been  recorded ;  and  that  after  her  death  they  bad 
destroyed  it.  Two  of  the  complainants  testified 
to  having  seen  the  deed,  but  neiihor  of  them 
could  give  its  date,  its  language,  its  manner  of 
execution,  nor  swear  definitely  as  to  the  descrip- 
tion of  the  land.  D^endante  denied  the  execu- 
tion of  the  deed,  and  testified  that  tbey  had  per- 
mitted the  mother  to  occupy  tbe  premises  from 
filial  aftectioQ.  No  declarations  by  the  mother 
indicating  tbat  she  ever  claimed  to  be  the  owner 
were  shown,  nor  was  any  reason  given  tvby  the 
deed,  if  in  existence,  was  not  recordod  during 
her  life-time.  Held,  that  a  finding  by  the  chan- 
cellor against  the  execution  and  existence  of  the 
deed  would  not  be  disturbed,  as  the  rule  la  tbat 
the  proof  as  to  execution  of  a  lost  conveyance  and 
its  contents  must  be  clear  before  the  record  title 
of  the  alleged  grantors  will  bo  divested. 

Commissioners'  decision.  Error  to  dis- 
trict court,  Arapahoe  county. 

Browne  &  PutUHin,  tor  plaintiffs  In  er- 
ror. Pftrry  dt  Carpenter^  for  defendants  in 
error. 

BicHUOND,  C.  This  action  waa  brought 
on  a  complaint  In  the  nature  of  a  bill  In 
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equity  to  restore  a  lost  deed.  PlalntUfa  la 

error  and  uoniplalnanta  below  allegre  that 
they  are  the  belnt  at  law  uF  one  Mary  A. 
'i'DompsoD,  and  luterested  as  heirs  at  law 
In  the  estate  of  said  Mary  A.  Thompson, 
who  died  intestate.  ThatEmma  O. Speed, 
daughter  of  said  Thompson,  did  by  her 
deed  or  conveyance  transfer  all  her  inter- 
est la  the  real  estate  of  said  Thompson  to 
said  Sarah  £■  McDonald.  That  on  the 
18th  day  of  February,  1875,  Salathiel 
Thompson,  father  of  the  plaintiffs  and  de- 
fendants, except  William  C.  Clows,  exe- 
cuted and  delivered  to  the  defendants  a 
murtjcage  on  the  north  one-half  of  the  un- 
divided one-half  ot  the  center  one-tblrd  of 
lot  No.  U  In  block  No.  2  in  the  west  divis- 
Ion  of  the  city  ot  Denver,  to  secure  the 
payment  ot  his  promissory  note.  Said 
note  being  unpaid,  defendants  filed  u  bill 
In  chancery  in  the  county  court  ol  Arapa- 
hoe county  to  foreclose  said  mortsage. 
That  on  the  21st  day  ol  March.  A.  D.  1876, 
a  decree  was  entered  of  record  in  said 
cause  In  said  court  against  Sulathlel 
Thompson  for  the  sum  of  $1,508.08  and 
coats,  and  for  the  sale  ot  the  said  prop- 
erty. That  the  special  masterln  chanrery 
made  sale  ot  said  property  on  the  4th  day 
of  May  for  the  sum  ol  $1,645.80  to  the  d»- 
teodants,  and  by  bis  deed  ol  the  7tb  of 
February,  1877,  the  master  conveyed  to 
defendants  the  said  premises.  That  some 
time  alter  the  date  of  the  master's  deed, 
aboat  the  latter  part  of  the  year  1879,  the 
defendants  conveyed  for  a  valuable  con< 
Bideratiun  the  property  above  described 
to  Mary  Ann  Thompson,  and  delivered 
the  deed  of  conveyance  to  ber.  but  that 
she  failed  to  record  the  same.  That  said 
Mary  Ann  Thompson  remained  In  posses- 
sion of  the  premises  for  two  years  after 
date  of  deed,  continuing  to  collect  the 
rents  up  to  the  time  of  her  death,  Decem- 
ber 7, 1885.  That  at  the  time  of  her  death 
she  bad  possession  of  the  property  and  ot 
the  deed  of  conveyance,  ana  that  said  deed 
was  deposited  with  Mary  C.  Cullen  for 
aafe-keeplng,  and  has  been,  with  other 
valuable  papers,  abstracted  and  carried 
away  without  her  knowledge  and  con- 
sent, and  in  either  lostordestroyed.  That 
after  the  abstraction  of  said  deed  the  de- 
fendants pretended  to  be  the  owners  of 
said  premises  in  fee,  and  are  and  havebeen 
exercising  acts  of  ownership  over  the 
same,  and  refuse  to  supply  said  lost  deed, 
and  thereby  establish  title  to  said  prem- 
ises in  the  estateof  said  Mary  Ann  Thomp- 
son. To  tbu  complaint  defendants  an- 
swer, denying  that  they  ever  made  a  deed 
of  conveyance,  or  ever  in  any  manner  con- 
veyed the  property  described  in  the  com- 
plaint, or  any  part  thereof,  to  said  Mary 
Ann  Thompson;  ortbat  at  the  time  ot 
her  death,  or  at  any  time,  she  ever  had 
any  suchdeed  of  conveyance;  orthatsuch 
deed  was  ever  deposited  with  Mary  C. 
CuUen,  or  any  other  person;  or  that  said 
deed  has  been  abstracted,  carried  away, 
or  destroyed.  They  admitthat  said  Mary 
Ann  Thompson,  with  her  husband,  Sala- 
thiel TbompsoQ,  resided  in  and  upon  the 
premises  mentioned  In  the  complaint,  and 
enjoyed  the  use  thereof  during  thi-ir  Itfe- 
tiroe,  together  with  the  rents  and  profits 
thereof:  but  aver  that  this  occupation 


and  enjoyment  of  the  rents  and  profits  of 

the  premises  was  by  consent  of  tbedefend- 
ants  in  considerutiun  of  love  and  affection 
which  they  bore  to  them  as  their  parents. 
From  the  foregoing  it  will  be  seen  that 
the  Issue  in  the  court  below  was  whether 
or  not  the  defendants  had  ever  executed  a 
deed  of  conveyanceof  the  premises  to  Mary 
Ann  Thompson.  The  cause  was  tried  to 
the  court  in  the  first  Instance,  and,  at  the 
time  being  unable  to  reach  a  conclusion, 
the  court  directed  the  trial  of  the  issue  to 
a  Jury,  to  whom  was  submitted  the  follow- 
ing questions:  **J<Vrst.  State  whether,  on 
December,  7, 1885.  there  was  In  existence  a 
deed  conveying  in  fee  all  the  north  one- 
third  of  lot  No.  11  In  blocic  No.  2  in  the 
west  division  of  the  city  of  Denver.  In 
Arapaboe  couuty,  Colorado,  from  Will- 
iam N.  Thompson  and  George  A.  Thomp- 
son to  Mary  Ann  Thompson.  Seeood. 
If  such  a  deed  was  in  existence,  state 
whether  It  has  been  delivered  by  the  gran- 
tors to  thegrantee  Mary  Ann  Thompson.*' 
The  Jury  answered  both  ot  these  ques- 
tions in  the  affirmative.  The  court  there* 
upon,  notwithstanding  the  verdict,  en- 
tered Judgment  In  favor  ot  the  defendants, 
and  dismissed  the  complaint.  To  reverse 
this  action  ot  the  court  this  writ  9t  error 
Is  prosecuted.  The  errors  assigned  are 
that  the  court  erred  In  setting  aside  the 
verdict  and  dismissing  the  complaint; 
that  the  finding  ot  the  court  Is  contrary 
to  the  evidence,  and  contrary  to  the  law. 

Plaintiffs  in  error  urge — F/rst,  that  the 
findings  of  the  Jury  on  the  Issues  of  tact 
were  binding  on  tbe  judge;  second,  that 
the  evidence  was  sufilclent  to  entitle  them 
to  a  decree.  Upon  the  first  proposition 
we  are  Inclined  to  think  that  the  law  in 
this  state  Is  well  established.  In  Abbott 
V.Monti,  8  Colo.  562,  It  Isaald:  "Whether 
the  chancellor  sbali  direct  or  refuse  an  Is- 
sue rests  wholly  in  his  discretion,  and  we 
tall  to  discover  any  valid  reason  why  it 
should  not  so  rest.  It  an  Issnebedlrected, 
the  verdict  of  tbe  jury  thereon  is  not  bind- 
ing upon  the  chancellor's  conscience.  He 
Is  not  only  at  liberty  to  disregard  It,  but 
It  Is  his  duty  to  decide  thecause  according 
to  the  dictates  ot  his  own  Judgment,  and 
the  convictions  of  his  own  conscience.  In 
an  action  at  law,  the  verdict  ot  the  jnij  is 
of  hlghnr  and  more  solemn  Import.  It  is 
the  foundation  upon  which  the  Judgment 
of  the  court  must  rest.  In  a  suit  In  equi- 
ty, the  verdict  Is  not  neceRsarily  tlie 
foundation  of  the  decree.  It  Is  merely  In- 
cidental, and  may  be.  and,  if  the  chancel- 
lor's conscience  is  not  satisfied  with  It, 
must  be,  wholly  unheeded."  The  same 
doctrine  Is  laid  down  in  McGanv.  O'Nelt,  5 
Colo.  58;  Hall  v.  Linn,  8  Colo.  264,  5  Pac. 
Rep.  641 :  Kirtley  v.  Mining  Co.,8  rolo.279, 
6  Pac.  Rep.  920;  Tabor  v.  Sullivan.  IS 
Colo.  136,  20  Pac.  Rep.  487. 

Accepting,  then,  the  doctrine  In  this 
state  to  be  that  the  verdict  of  the  Jury  In 
such  a  case  Is  not  binding  upon  tlie  chan- 
cellor, the  sole  question  remalnlngfor  con- 
sideration is :  **  Was  tbe  evidence  autficlent 
to  warrant  a  decree  as  prayed  for  by  the 
complainants,  or  was  It  Insufficient,  and 
the  court  therefore  warranted  In  dlatnlss- 
ing  tbe  complaint,  and  rendering  Judg- 
ment accordingly,  notwithstanding  the 
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flnillngs  of  the  InryT*  We  tblnk  tt  may 
be  said  that  If  the  court  had  accepted  the 
Terdlct  of  tho  Jury,  and  entered  Judgment 
Id  accordance  wltheuch  verdict,  we  should 
not  have  disturbed  such  Judgment;  but  it 
doea  not  follow  from  thtsttiatxhe  Judg- 
ment as  rendered  ought  to  be  dtetarhed. 

There  ]s  some  conflict  In  the  testimony 
of  the  witnesses  on  behalf  of  the  plaintiffs 
and  defendants.  The  two  defeudanta 
poBltfrely  swear  that  they  never  executed 
the  deed  to  the  property,  as  claimed  by 
the  plaintiffs;  and,  in  uppoeitlon  to  this 
positive  assertion  of  the  two  defendants, 
the  testimony  on  the  part  of  the  plaintiffs* 
wUnesees  is  not  very  definite  and  certain. 
The  testimony  of  Maiy  0.  Cnllen  Is  to  the 
effect  that  she  received  several  deeds, 
with  other  papers,  from  her  sister,  Mrs. 
Speed,  and  was  told  tbat  they  pertained 
to  the  estate  of  Mary  Ann  Thompson. 
She  never  examined  the  deeds,  or  com- 
pared them  with  the  numbers  of  thelnts; 
did  not  know  what  lots  they  had  refer- 
ence to.  and  did  not  know  even  the  num- 
ber of  the  home  place,  but  that  she  no- 
ticed that  the  deeds  were  signed  by  Will- 
iam and  George.— recognized  the  hand- 
writing. In  her  croBs-examination  she 
says:  saw  the  deed  from  defendants  to 
mother  among  the  papers  left  In  my 
charge  by  Mrs.  Speed.  Can't  remember 
how  many  deeds  there  were.  Enow  they 
were  deeds  with  brothers'  names  to  them, 
because  I  recognized  thebandwrlting.  Do 
not  remember  the  notary;  but  know  it 
was  a  deed  by  the  shape  It  was  In.  Do 
not  remember  It  the  face  of  the  deed  was 
blank,  like  Exhibit  A.  All  I  do  remember 
is  their  names  Inside,  both  togethor,— 
down  here  somewhere. "  Mrs.  Speed 
claims  that  she  saw  the  deed  purporting 
to  convey  this  property  to  her  mother. 
She  does  not  give  the  language  of  the 
deed,  or  Its  date,  or  its  manner  of  execu- 
tion, but  in  an  Indefinite  way  testifies 
positively  that  she  saw  the  deed  to  this 
property.  Her  testimony,  however,  was 
by  deposition,  and  that  of  the  other  wit- 
nesses was  before  the  court.  There  Is  no 
reason  given  why  this  deed.  If  In  exist- 
ence, was  not  placed  upon  the  record  In 
the  life-time  of  Saiathlel  Thompson  or 
Mary  Ann  Thompson.  There  is  no  con- 
versation detailed  ny  any  of  the  witnesses 
on  the  part  of  the  plaintiffs  which  Indi- 
cates that  Mary  Ann  Thompson  ever 
claimed  the  property  as  her  individual 
property.  The  occupation  and  possession 
of  the  property  with  tue  enjoyment  of  the 
rents  during  the  life-time  of  the  father 
and  mother  are  certainly  consistent 
with  the  declarations  of  the  defend- 
ants la  their  answer  and  In  their  testi- 
mony. The  rule  as  laid  down  in  such 
eases  la  that  "a  title  to  land  duly  authen- 
ticated by  written  evidence  ought  not  to 
be  set  aside  on  the  assumption  of  a  pre- 
vious lost  conveyance,  except  upon  clear 
proof  by  the  claimantof  the  execution  and 
existence  of  the  supposed  deed,  and  so 
much  of  Its  contents  as  will  enable  the 
court  to  determine  the  character  of  the 
Instrument."  Metcalf  v.  Yan  Benthuysen, 
3  N.Y.424;  Edwards  v.  Noyee.  (K  N.  Y. 
126.  Under  this  rule  we  con  readily  see 
how  the  chancellor  trying  the  cause,  hav- 


ing before  him  the  wltnesseiiand  the  depo- 
sitions, and  twice  having  beard  all  the 
testimony,  could  readily  say  that  the  ex- 
istence of  the  alleged  lost  Instrument,  not- 
withstanding the  finding  of  the  Jury,  was 
not  pufllclently  established  by  the  testi- 
mony. The  defendants'  testimony,  ex- 
cepting so  far  as  it  conflicts  with  that  of 
Mrs.  Speed  and  Mrs.  Cullen,  stands  entire- 
ly unlmpeacbed.  They  positively  swear 
that  they  never  executed  the  instrument, 
and  neverinteoded  in  any  manner  orfonu 
to  part  with  the  title;  and,  In  reality, 
there  seems  to  have  been  no  necessity  for 
their  doing  so.  Inasmuch  as  they,  in  con- 
sideration of  the  relation  of  parents  and 
sons,  permitted  the  father  and  mother  to 
enjoy  during  their  ]Ife>tlme  the  possession 
and  rents  and  profits  of  the  property. 
This,  coupled  with  the  failure  to  record 
the  deed,  and  the  inability  of  any  of  tbe 
witnesses  who  are  Interested  in  establish- 
ing the  existence  of  the  deed  to  satisfac- 
torily prove  that  they  had  ever  examined 
tbe  deed  to  ascertain  whether  or  not  It 
contained  an  accurate  description  of  the 
premises, and  theaddltlonal  falluroof  Mrs. 
Cullen  to  deliver  the  deed  of  the  property 
to  the  administrator,  and  the  tact  that 
there  were  several  deeds  in  existence  per* 
tainlng  to  tbe  estate,  and  one  in  particular 
relative  to  mtnlng  property  in  Boulder 
county,  which  had  been  executed  by  one 
ot  the  defendants,  renders  it  a  matter  of 
extreme  doubt  as  to  whether  any  such 
deed  as  is  described  In  the  complaint  was 
ever  in  existence,  and,  in  our  judgment, 
was  sufflclent  to  create  In  the  mind  of  the 
chancellor  a  weil-fuunded  belief  that  such 
a  deed  had  never  been  executed  and  deliv- 
ered. Accepting  the  doctrine  that  the- 
chancellor  must  act  upon  the  convictions 
of  his  own  judgment  and  conscience,  and 
that  It  is  his  province  ultimately  in  cases 
of  this  kind  to  find  the  facts,  pass  upon 
the  weight  of  tlie  evidence  and  the  credi- 
bility of  the  witnesses,  we  feel  convinced 
that  this  court  would  not  be  warranted 
in  disturbing  tbe  action  ot  the  court  be- 
low   The  Judgment  should  be  afUnued. 

Bbbd  and  Bisseix,  CO.,  concur. 

PfCR  CuRiAU.  For  the  reasons  stated  In 
the  forgoing  opinion  the  Judgment  is  af- 
firmed. 


COBY  T.  HALTRUSBK. 

(Supreme  Court  qf  Colorado.  Feb.  37, 1801.) 

Apfbaii  raoH  Codntt  Court— Watvbr  or  Nonoa. 

The  presence  of  appellee's  counsel  in  the 
district  court  at  the  first  term  after  a  case  has 
been  appealed  tberoto  from  the  county  court, 
when  he  objoctod  to  proceeding  to  trial,  and  pro- 
cured a  continuance  for  two  terms,  during  au  of 
which  time  his  name  appeared  on  the  docket  as 
attorney  in  the  cause,  without  objection,  consti- 
tutes an  appearance  in  the  distriot  court,  and  is 
a  waiver  of  all  objocttona  to  appellant's  Zatlure 
to  give  written  notice  of  the  appeal  within  five 
days  after  it  was  perfected,  as  inquired  by  Seas. 
Laws  Colo.  1885,  p.  159,  aud  such  waiver  will  be 
recognized,  tbough  the  appearance  is  shown  by 
extrinsio  evldenos,  and  does  not  affinnatlvely  ap 
pear  on  the  reoord. 

Error  to  district  court,  £1  Faso  county. 
T.  A.  McMorrtat  for  plaintiff  In  error. 
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.;.  L.  Williams  nnd  .4.  E.  Pattltmn,  for  de- 
lenduut  In  error. 

Per  Curiam.  The  prenent  writ  of  error 
i«  prospcutefl  for  the  pnrpose  of  reversing 
tlie  ai-tiun  of  the  court  below  dtsmlsBin;; 
nil  appeal  thereto  from  the  county  court. 
The  appeal  in  qaeetlon  was  not  taken 
onrlne  the  day  on  which  the  Judgment 
was  rendered,  nor  was  a  notice  In  writing 
served  upon  appellant's  attorney  ot  rec- 
ord within  five  days  after  the  appeal 
wos  perfected.  The  action  of  the  dis- 
trict court  In  dlemlssiug  the  same  was  had 
In  pursuance  of  the  statute.  Section  4, 
p.  159,  Bess.  Laws  1885.  The  statutory 
rieht  In  question  is  a  personal  privilege, 
which  maybe  waived  by  appellee.  Robert- 
son V.  O'Rellley,  14  Colo.  441.  24  Pac.  fiep. 
580.  Bot.  nnlesB  such  waiver  In  some  way 
took  place,  the  Judgment  ol  the  district 
court  should  be  sustained.  The  record 
proper  b{>rore  us  does  not  recite  ali  the  or- 
ders and  proceedings  of  the  trial  court 
after  the  taking  of  the  appeal,  and  prior 
to  the  motion  to  dismiss.  We  find  noth- 
ing In  the  portion  presented  decisive  upon 
the  question  of  waiver..  The  bill  of  ex- 
ceptions, however,  contains  affidavits  by 
pach  of  the  two  opposing  counsel.  The 
affidavit  of  counsel  for  appellant  recites 
certain  fticts  relied  upon  by  him  as  show- 
ing an  abandonment  ot  the  right  to  dis- 
miss the  appeal.  Among  the  matters  thus 
recited  are  a  number  tending*  to  establish 
a  general  appearance  In  tbe  conrt  below 
by  counsel  for  appellee,  and  participation 
In  proceedings  connected  with  the  cause, 
before  interposing  Mn  motion  to  dlamlss. 
The  counter-affidavit  of  appellee's  coun- 
sel contains  no  positive  denial,  specific  or 
general,  of  these  matters.  It  simply 
states  that  his  first  appearance  In  the  dis- 
trict court  was  when  he  filed  bis  motion 
to  dlsmlMi  the  appeal.  This  is  merely 
conneel's  l^al  opinion  as  to  what  consti- 
tuted an  appearance, — the  very  qaestlon 
the  court  was  to  consider  and  determine 
upon  the  proofs.  For  tbe  purposes  of  the 
present  review,  we  must  therefore  assume 
thatthe  specific  matters  In  question  stated 
by  appellant's  counsel  are  true.  Acting 
upon  the  foregoing  assumption,  we  And 
that  at  the  Hrat  term  of  court  subsequent 
tu  the  taking  of  the  appeal  counsel  for 
appellee  was  present,  and  objected  to  pro- 
ceeding to  trial,  on  the  ground  thai  It  was 
not  the  custom  of  the  court  to  try  causes 
at  the  terra  at  which  they  had  been  dock- 
etetl;  also  that  thereupon,  In  deference  to 
connsera  further  dei^laratlon  that  he  did 
not  want  to  try  the  cause  at  that  term, 
It  was  continued ;  that  at  the  soeondterm 
suhseqnent  to  the  appeal,  when  the  cause 
was  called,  counsel  fur  appellee  stated  to 
tbe  court  that  it  would  be  lor  trial  In  Its 
order  when  reached,  hut.  since  no  civil  ac- 
tions were  reached  for  trial.  It  went  over 
that  term.  Again,  that  at  the  third  terra, 
nnd  priorto  Interposing  his  motion  to  dis- 
miss, counsel  for  appellee  stated  to  the 
court,  when  Interrogated  with  reference 
to  setting  the  cause  for  trial,  that  it  would 
not  require  a  jury,  and  by  ctmsent  of 
counsel  for  appellant  It  was  thereupon 
left  to  he  tried  by  the  court  before  Its  ad- 
lournment.  We  also  find  that  during  all 


this  time  the  name  of  counsel  for  appellee 
stood  upon  the  Judge's  docketas  attorney 
In  the  cause  without  objection.  The  fore- 
going admitted  facts  unquestionably  es- 
tablish such  un  appearance  In  the  court 
below  as  constituted  a  wal  ver  of  the  right 
to  Insist  upon  a  motion  to  dismiss,  under 
the  statute.  It  would  no  doubt  be  more 
regular  and  satisfactory  If  matters  relied 
upon  as  showing  a  general  appearance 
were  In  some  way  evidenced  by  the  rec- 
ord proper  or  files  of  the  cause;  but  we 
cannot  say  that  the  absence  of  such  au- 
thentication should  In  all  cases  be  held  de< 
cislve  of  the  question.  Some  of  the  facts 
above  stated,  touching  the  conduct  of 
counsel  for  appellee  in  open  court  before 
interposing  his  motion,  and  others  that 
might  be  mentioned,  are  of  such  a  nature 
that  they  would  not  necessarily  appear 
upon  the  Judge's  docket,  tbe  clerk's  record, 
or  the  flies.  The  Judge  himself  cannot  be 
expected  always  to  remember  the  conduct 
relied  on  as  constituting  a  waiver.  And 
this  is  especially  true  where,  as  in  the 
present  case,  the  participation  of  counsel 
for  appellee  extends  through  different 
terms  of  conrt.  If.  therefore.  It  Is  clearly 
shown  by  extrinsic  proofs  that  an  an- 
qualified  appearance  In  open  court  was 
made  and  action  taken  or  participated  In, 
or  rules  or  orders  submitted  to  by  counsel 
for  appellee  without  Interposing  his  mo- 
tion to  dismiss,  we  think  the  watversbould 
be  recognized,  though  the  fact  ot  the  ap- 
pearance, participation,  or  submission 
does  not  afflrmatlvely  appear  of  record. 
In  the  present  case, counsel's  laches  In  fall- 
ing to  Interpose  his  motion,  until  towards 
the  close  of  the  third  term  of  court  after 
the  appeal  was  taken,  Is  an  Important  ad- 
ditional consideration.  Such  motions  as 
the  one  in  question  must  be  presented  at 
the  earliest  reasonable  opportunity. 
Counsel  does  not  deny  that  he  knew  of  the 
appeal,  and  also  knew  that  his  name  ap- 
peared for  appellee  upon  thedocket.and  he 
gives  no  valid  excuse  for  not  sooner  sub- 
mitting his  application  to  dismiss.  The 
Judgment  of  the  district  court  is  reversed. 


PsoPLB  ex  reH.  Pohtbus  v.  Barton,  Sher- 
iff, (two  cases.) 

(Supreme  Court  of  Colorado.  Feb.  27,  1891.) 
Rionrs  or  Mikobs — JcRiaDicrioy  or  Distbiot 

CODBT— NS  ElXBAT. 

1.  OonrtiB  should,  so  ter  as  ponlble,  in  cases 
before  them,  protect  the  rights  of  mlDors,  al- 
though such  rights  may  be  but  imperfeetly 

claimed. 

2.  The  Jurisdiction  of  the  coantv  courts  of 
this  state  In  iDattcrs  of  probate,  Bettletncnta  of 
estates,  appointment  of  guardians,  sad  settle- 
ment of  their  sccoimts,  Is  aot  mode  exclusive 
the  cODftUtation. 

8.  Under  section  Gen.  St,  autborlzing 

the  district  courts  of  the  state  tu  remove  guard- 
isos  upon  the  complaint  of  any  porsoa  in  ttehalf 
of  the  minor,  and  to  make  all  orders  necessary  in 
the  premises  to  compel  the  ^ardian  to  account, 
etc. ,  the  writ  of  ne  exeat  may  be  issaed,  if  nec- 
essary, to  protect  the  rights  of  such  minor, 

4.  It  appearing  that  the  sole  surety  npon  the 
bond  of  the  guardian  bad  become  insolvent:  that 
the  guardian  boa  squandered^  roisapproi^ated, 
and  embezzled  the  trust-estate ;  that  he  had  failed 
to  comply  with  tbe  statute  requiring  him  to  file 
a  report;  and  that  he  Is  about  to  depart  from  the 
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state  for  the  purpose  of  clieatitiff  and  defraudloK 
fats  ward, — a  proper  case  for  the  issuance  of  the 
writ  of  ne  exent  is  presented. 

iSylUibiu  by  the  Court) 

Application  for  habeas  corpus. 

Tlie  petitiunert),  HerculeH  S.i'oi'teus  and 
Denyse  Rose  PorteuB,  were  require']  by  or- 
der of  the  district  court  of  Arapuhoe 
county  to  fiirnittli  hail  upon  awrltofzie 
exeat  repubUca,  aud,  upon  faillnK  so  to 
do,  were  plact>d  In  custody  of  the  sheriff  of 
Arapahoe  county.  For  the  purpose  of 
tebting  the  legality  of  the  Imprisunment, 
they  now  apply  to  thie  court  to  be  dlB* 
charged  upon  habeas  corpus.  There  are 
two  separate  applicatioas.  The  causes, 
however,  were  consolidated  for  the  pur- 
poses of  argument  and  determination. 
The  admitted  facts,  so  far  as  the  same  are 
necessary  to  a  proper  understanding  of  the 
present  cootroveray,  may  be  briefly  stated 
an  follows:  On  the  12tb  day  of  the  pres- 
ent month  of  February.  Clara  £.  Bost- 
wlek,  a  minor  of  the  age  of  H  years,  by 
her  next  friend,  filed  a  complaint  in  the 
district  court  of  Arapahoe  county  against 
Hercules  S.  Porteua  and  Denyse  Hose 
PorteuB,  defendants.  In  this  pleading  It  Is 
alleged,  ioter  alia,  that  the  mother  of  said 
mlanr  departed  this  life  In  Denver.  Colo., 
on  the  24th  day  of  July,  A.  D.  1885,  Intes- 
tate, leaving  as  her  sole  heirs  at  law  the 
plaintiff  and  the  defendant  Hercules  S. 
Porteus,  her  step-father;  that  In  the 
month  of  October,  1S86,  said  defendant 
was  by  the  county  court  of  Arapahoe 
county,  Colo.,  duly  appointed  guardian 
both  of  the  estate  and  person  of  the  plain- 
tiff, and  that  lettera  of  guardianship  were 
accordingly  to  him  Issued,  and  the  bond 
of  such  guardian  fixed  at  the  sum  of  $(iO.- 
000.  It  Is  also  alleged  that  the  court  ac- 
cepteil  as  the  solo  surety  upon  such  bond 
one  Wiliiam  Porteus,  who  was  then  well 
wortli  the  amount  of  the  penalty  named 
therein,  but  that  he  has  since  bttcome,  and 
Is  now,  insolvent.  It  Is  further  alleged 
that  by  order  of  said  district  court  certain 
lands  of  which  the  intestate  died  seined 
had  been  sold  by  the  said  guardian  some 
time  In  the  year  18N6;  and  the  proceeds 
thereof,  to  the  amount  of  about  $13,000, 
belonging  to  the  plaintiff,  the  defendant 
Hercules  S.  Porteus  had  appropriated  to 
his  own  use.  And  plaintiff  furthercharges 
the  fact  to  be  that  said  Hercules  S.  Por- 
teus has  squandered,  embezzled,  and  mis- 
appropriated the  said  sum  of  fl3.(X)0,  the 
property  of  plaintiff,  derived  from  the  sale 
of  the  real  estate  as  hereinbefore  set  forth, 
and  that  he  has  never  at  any  time  made 
any  report  to  any  court  whatever  of  the 
state  of  Colorado  of  his  acts  and  doings 
as  such  guardian,  although  required  by 
the  laws  of  this  state  to  make  such  a  re- 
port at  IcaHt  uncp  in  each  year.  Plaintiff 
further  shows  that  the  defendant  Denyse 
Rone  Porteua,  the  present  wife  of  Hercules 
•S.  Porteus,  has  received  from  him,  and  has 
now  In  her  possession  and  under  ncr  con- 
trol, personal  property  of  the  plaintiff's, 
from  the  estate  of  the  snid  Margaret  L. 
Porteus,  of  the  value  of  $5,0(M).  The  In- 
solvency of  the  defendants  Is  shown,  and 
plaintiff  charges  that  the  sala  defendmits, 
being  so  Indebted  to  the  said  Clura  S. 
BoBtwlck,  are  about  to  depart  from  tlie 


state  of  Colorado,  and  from  the  Jorlsdlc- 
tion  of  the  court,  and  take  up  their  perma- 
nent residence  In  the  kingdom  of  Great 
Britain  »nd  Ireland,  taking  with  them  out 
of  the  Jurisdiction  of  this  court  the  moneys 
and  property  of  the  plaintiff.  It  is  also 
alleged  that  the  defendants.  In  departing 
from  the  state  of  Colorado,  do  so  for  the 
purpose  of  cheating  and  defrauding  the 
plaintiff  out  of  her  inheritance.  The  pray- 
er of  the  complaint  Is  for  the  issuance  of  a 
writ  of  ue  exeat  repnbliva,  directed  to  the 
defendants,  detaining  them,  and  each  of 
them,  within  the  Jarlsdlctlon  of  the  court 
until  such  time  as  they  shall  give  bond, 
with  suretlea  to  be  approved  by  the  court, 
aud  for  general  relief.  Upon  this  com- 
plaint a  summons  and  writ  of  ne  exeat 
were  issued  In  the  usual  form,  the  ball  up- 
on the  writ  being  fixed  at  $13,000.  The  de- 
fendants, falling  and  refusing  to  give  ball, 
were  detained  by  the  sheriff  of  Arapahoe 
county,  from  whoBe  custody  they  seek  to 
be  discharged  upon  the  present  applica- 
tion. 

r,  B.  StuaH  and  6'.  P.  Butler,  for  peti- 
tioners. SaUlran  A  May,  for  respondent. 

Hatt.  J.,  {after  stating  the  facts  as 
above.)  Plaintiff's  case,  as  made  by  the 
bill  filed  In  the  court  below,  presented  a 
strong  appeal  tor  the  exercise  In  her  behalf 
of  the  chancery  power  of  that  tribunal  to 
its  utmost  limit.  The  case  of  an  orphan 
child  of  tender  years  seeking  the  aid  of  the 
court  to  preserve  to  her  the  estate  de- 
scending from  her  deceased  parent  1b  cer- 
tainly one  In  which  a  chancellor  should  be 
diligent  In  endeavoring  to  extend  all  relief 
proper  In  the  premises.  The  settled  policy 
of  the  law  requires  this  to  be  done  even  in 
cases  In  which  the  guardian  or  procbeia 
Aui/ does  not  properly  claim  such  rights. 
Hutchinson  v.  McLaughlin.  16  Colo.  — . 
25  Pac.  Rep.  .317.  Petitioners,  upon  this 
application  to  be  discharged  upon  habeas 
corpus,  contend,  however,  that  the  dis- 
trict court  was  without  Jurisdiction  to  Is- 
sue the  writ  of  ne  exeat  repubUca,  for  the 
following  reasons:  First,  the  acts  of 
which  complaint  Is  made  relate  to  the  set- 
tlement of  an  estate,  it  is  claimed  that  the 
county  court  had  exclusive  Jurisdiction  to 
bear  and  determine  the  same;  second,  be- 
cause of  the  constitutional  inhibition 
against  Imprisonment  for  debt;  third,  be- 
cause the  writ  of  DC  exeat,  It  ia  said,  can- 
not be  Issued  In  any  case  before  llnal  judg- 
ment. It  must,  of  course,  be  admitted 
that  the  matters  of  which  complaint  whs 
made  in  the  district  court  arose  out  of  tlie 
settlement  of  the  estate  of  the  deceased 
parent;  but  counsel  are  In  error  In  assum- 
ing that  the  county  court  has  exclusive  Ju- 
risdiction of  all  such  matters.  Section  23, 
art.  6,  of  the  state  constitution  does  not 
so  provide.  It  reads  as  follows:  "County 
courts  shall  be  courts  of  record,  and  shall 
have  original  jurisdiction  in  all  matters  of 
probate,  settltnnent  of  estates,  appoint- 
ment of  guardians,  •  •  •  and  settle- 
ment of  their  accounts.  •  *  *"  It  Is 
not  provided,  however,  that  such  Juriadlc- 
tion  shall  be  exclusive.  Had  this  been  In- 
tended, we  have  no  doubt  language  would 
have  I>een  emphiyed  that  would  have 
placed  the  matter  beyond  coutroversj'. 


Digitized  by  Google 


Colo.) 


PEOPLE  0.  BARTON. 


151 


Crain  v.  T^arnca.  1  Md.  Cli.  151 :  Darllns  7>  I 
McDunuId.lOl  111.870.  So  tar  as  leKtsla^ 
tlve  construction  bears  upon  the  question. 
It  may  be  hqIcI  that  the  legislature  has 
never  treated  this  provision  as  i-onlerring 
PXcUisive  iuriHcllction  upon  the  rouiity 
court«;  tur,  while  it  has  enacted  a  very 
complete  system  of  procedure  to  be  fol- 
lowed In  the  administration  of  estates,  ap- 
poiotment  of  guardtana.and  settlement  of 
their  acconutfl,  etc.,  and  has  generally 
provided  that  such  matters  shall  be  adju- 
dicated !n  the  county  court,  many  excep- 
tions to  such  general  rule  are  made  by 
statutes  expressly  conferring  jurisdiction 
upon  the  district  courts.  See  Gen.  St. 
SS  4S4. 1594,  1604.  In  the  ca^e  at  bar  tbe 
guardian  cameintopossesaion  of  the  trust 
fund  aa  the  result  of  the  sale  of  the  lands 
of  the  ward  made  by  order  of  the  district 
court;  and  it  would  be  strange  indeed  if 
the  power  of  tbe  district  court  In  the 
premises  was  exhausted  In  making  the  or- 
der of  sale.  By  section  20  of  the  chapter 
of  tbe  statutcB  entitled  "Guardian  and 
M'ard,"  It  Is  expressly  provided  that 
guardians  appointed  under  tbe  provlaiona 
thereof  shall  be  subject  to  removal  by  the 
district  court  of  the  proper  county  upon 
the  conii>latnt  of  any  person  on  behalf  of 
the  minor.  See  Gen.  St.  §  1604.  The  guard- 
ian in  this  case  was  most  certainly  ap- 
pointed under  the  provisions  of  said  chap- 
ter. By  the  sections  referred  to,  the  dis- 
trict court  la  given  ample  power  not  only 
to  remove  him,  but  to  appoint  another  in 
his  stead,  and  to  make  all  such  orders  In 
the  premises  as  may  be  necessary.  This 
section  disposes  of  the  claim  of  exclusive 
jurisdiction  in  the  county  court,  and,  as 
it  doea  not  appearto  be  obnoxious  to  any 
onnstltutlonal  objection.  It  must  control 
here. 

This  brings  us  to  the  objection  based 
upon  the  constitutional  provision  in  ref- 
erence to  Imprisonment  for  debt.  The  sec- 
tion reads  as  follows:  "That  no  person 
shall  be  imprisoned  for  debt,  unless  upon 
the  refusal  to  deliver  up  his  CHtate  for  the 
beneAt  of  his  credltora  in  such  manner  as 
ahatl  be  prmcribed  by  law,  or  in  cases  of 
tort,  or  where  there  Is  a  atrong  presump- 
tion of  fraud. "  Article  2,  §  12,  Const.  Tbe 
facts  stated  in  plaintiff's  complaint,  upon 
which  the  ne  exeat  proceedings  are  based, 
certainly  uhuw  a  strong  presumption  of 
fraud  on  the  part  of  both  respoudents; 
thus  bringing  the  case  within  the  excep- 
tlooB  expressly  made  by  the  constitution. 
Aside  from  this,  by  tbe  weight  of  authority, 
although  a  ccmtrary  dt>ctrtnR  has  been 
announced  in  IllinolH,  and  perhaps  some 
other  states,  an  arrest  and  detention  up- 
on a  writ  of  lie  exeat  to  prevent  a  person 
Irom  going  out  of  the  state  untU  be  shall 
Kive  security  for  his  appearance  is  held 
not  to  cfmatitutc  Imprisonment  for  debt, 
within  the  meaning  of  the  constitutional 
inhibition.  Dean  v.  Smith,  23  Wis.  483; 
Brown  v.  HnB,  5  Paige,  2a5;  McNamura 
V.  Dwyer,  7  Paice,  239;  Fuller  v.  Eineric, 
2  Snndf.  626;  Bushnell  v.  Buehnell,  15 
Barb.  399;  Malcom  v.  Andrews,  68  111.  100. 

The  objection  founded  upon  the  fact 
that  the  writ  In  this  case  was  isuued  be- 
fore final  Judgment  la  not  well  taken.  The 
writ  df  ae  exeat  regno,  from  which  au- 


thority for  our  present  writ  1b  derived, 
was  at  first  only  applied  to  great  political 
objects  and  purposes  of  state,  and  no 
doubt  had  Its  origin  In  the  fact  that  every 
male  subject  was  bound  to  defend  the  king 
and  his  realm,  and  therefore  the  king 
might  at  his  pleasure  command  him  to 
stay  within  the  realm;  and  although,  at 
a  later  date,  it  was  resorted  to  in  cases 
where  purely  private  rights  were  Involved, 
It  has  been  said  by  English  chancellora 
that  it  should  be  applied  to  such  cuaea 
with  great  caution  and  Jealousy.  In  this 
country,  however,  it  seems  to  bave  been 
regarded  from  the  first  as  writ  of  right 
in  those  cases  in  which  it  Is  properly 
grantable;  and.  wherever  used,  it  has  al- 
ways been  regarded  as  a  mesne,  rather 
than  a  final,  process.  2  Story,  Eq.  Jur. 
pp.  716,  717;  Adams  v.  Whltcomb,  46  Vt. 
708:  Myer  v.  Myer,  25  N.  J.  Eq.  28.  While, 
in  general,  tbe  M-rlt  lies  only  upon  equita- 
ble demands  and  claims,  there  are  some 
exceptions  to  the  general  rule,  as  in  ac- 
tions for- an  accounting  or  fur  alimony; 
and  with  us  these  mattera  are  also  regard- 
ed aa  of  equitable  cognizance.  Porter  v. 
Spencer.  2  Johns.  Ch.  169,  Is  authority  fur 
the  use  of  the  writ  when  an  action  at  law 
was  pending  for  a  balance  of  an  acconnt 
in  which  the  defendant  has  been  held  to 
bail,  tbe  plaintiff  in  his  bill  tn  chancery  al- 
leging these  facts,  and  also  that  in  the 
action  at  law  tbe  defendant  bad  pleaded 
the  general  Issue  for  delay  merely,  and 
that  he  and  his  ball  were  both  preparing 
to  leave  the  state,  neither  leaving  any 
property  behind ;  and  Chancellor  Kent, 
upon  allowing  the  writ  of  ue  exeat,  said, 
among  other  things:  "In  the  present 
case,  I  bave  some  doubts  whether  the  bill 
states  a  matter  of  account  on  which  tbe 
Jurisdiction  of  the  court  can  attach.  To 
sustain  a  bill  for  an  account,  there  most 
be  mutual  demands,  and  not  merely  pay- 
ments by  way  of  set-off.  A  single  matter 
cannot  be  the  subject  of  an  account. 
There  must  be  a  series  of  transactions  on 
one  side,  and  of  payments  on  the  other.  I 
place  my  interference  on  the  necessity  of 
the  case.  From  the  facts  changed  and 
sworn  to,  It  appears  to  me  that  the  rem- 
edy In  the  suit  pending  at  law  would  be 
absolutely  defeated  without  tbe  interposi- 
tion of  the  court.  The  books  assume  and 
admit  principles  that  will  justify  the  al- 
lowance of  the  writ  under  the  peculiar  cir- 
cumstances of  the  present  case.  The  rem- 
edy sought  is  Indisfieneabie  to  prevent  a 
faiiareof  Justice;  and  this  creates  a  marked 
difference  between  this  and  the  ordinary 
caaes.  I  should  think  It  would  reflect  din- 
credit  on  the  administration  of  justice  if 
the  plaintiff  could  find  no  relief  from  the 
Impending  miscbief  urising  from  a  failure 
of  the  remedy  at  law  by  the  immediate 
removal  of  tbe  defendant  and  his  bail. " 
The  case  of  McNamara  v.  Dwyer.  supra. 
Is  authority  tor  requiring  a  foreign  ad- 
ministrator to  give  equitable  bail  upon  a 
vrrit  ot  ue  exeat  issued  in  a  suit  pending 
against  lilm  in  chancery,  brought  to  com- 
pel bim  to  account  for  the  trust  funds 
which  be  had  received  abroad,  and  brought 
with  bim  Into  the  state  of  New  York.  In 
Samuel  v.  Wiley,  50  X.  U.  853.  it  was  held 
that  independent  of  statute,  and  as  an 
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Incident  to  tlie  power  of  enforcing  the  or- 
deni  and  decrees  of  the  Bupreme  conrt, 
any  Justice  thereof  was  empowered  to 
issue  an  order,  lu  the  nature  of  a  writ  ol 
ne  exeiit,  upon  evidence  BatlHfactory  to 
him  of  a  party's  intention  to  leave  the 
state.  In  the  case  at  bar,  unleRS  the  au- 
thority of  the  district  court  in  istiulng  the 
writ  can  be  suAcnlned,  the  Infant  plaintiff 
will  be  practically  remediless.  If  the  facts 
stated  In  her  complaint  are  true,— and  fur 
the  purposes  of  tliese  applications  they 
ninst  be  sn  taken, — of  what  benefit  to  her 
wonld  the  ordinary  citation,  requiring;  the 
respondents  to  appear  and  show  cause, 
etc.,  at  a  future  day,  be?  Before  tbe  re- 
turn-day the  defendants  mif^ht  be  without 
tlie  Jurisdiction  of  the  court,  and  well  on 
the  way  to  Great  Britain.  As  said  by 
Chancellor  Kent  in  Porter  v.  Spencer,  su- 
pra :  'It  would  reflect  discredit  on  the 
ndministration  of  Justice  if  the  plaintiff 
could  find  no  relief  from  the  impending 
mischief."  In  the  opinion  of  this  court 
the  district  court,  with  Its  enlarged  Juris- 
diction, had  ample  power  In  carrying  out 
the  provlMlnns  of  section  18M  to  Issue  the 
XV r\t  ol  ne  exeat  upon  which  respondents 
are  iield. 

In  answer  to  the  argument  of  counsel 
based  upon  alleged  defects  in  the  prayer 
of  the  complaint  filed  in  that  court,  we  are 
of  the  opinion  that  all  proper  rell^  may 
be  afforded  under  the  prnyiT  for  general 
relief  contained  In  the  petition.  In  addi- 
tion to  this.  It  should  be  remembered  that 
the  complaint  may  be  amended  in  this  as 
In  other  causes;  and  under  our  practice 
the  writ  of  ijaftefls  corpus  cannot  be  sub- 
stituted for  a  writ  of  error.  Bassett  v. 
Bratton.  86  111.152;  Ex  parte  Brandon.  49 
Ark.l43,4H.  W.  Rep.4JS2;  Ex  parte  Parks. 
98  D.  8. 18.  The  demnri-ers  to  the  separate 
returns  of  the  sheriff  will  be  overruled,  the 
writ  of  Aabeaffeo77}i/s  discharged,  and  the 
prisoners  remanded. 


Cbartrand  et  al.  v.  Bbapb. 

{Supreme  Court  of  Colorado.  Feb.  13,  1801.) 
Mutual  Life  Iksdrance  Comfakx— Axcibxt  Ob- 

DER    OF    UyiTED    WoaKMBN  —  CehTIFICATES— 

Vested  Riohtb. 

1.  The  society  known  as  the  "Ancient  Order 
of  United  Workmen,  "  so  for  as  it  is  eaaaged  in 
the  business  of  life  insurance,  must  be  treated  in 
law  as  a  mutual  life  insurance  company. 

8.  The  certificate  of  InsaraDce  1b  to  be  re- 
garded as  a  written  contract,  and,  bo  far  as  It 
goes,  it  is  the  measure  of  the  rights  of  all  parties. 

3.  It  is  the  policy  of  the  law  to  favor  rested, 
rather  than  contingent,  estates. 

4.  A  policy  of  life  insurance  is  In  the  nature 
of  a  testament,  and,  alibough  not  a  testament,  in 
construioK  it  the  courts  will  80  far  as  possible 
treat  it  as  a  will. 

6.  Under  a  certificate  providing  that  upon 
the  death  of  a  member  the  insurance  shali  be 
paid  to  his  wife,  and  In  case  of  her  death  to  his 
children,  the  right  to  the  fund  vesta  in  the  sur- 
viving wife  Immediately  npon  the  death  of  the 
hustmnd,  and  upon  her  death  the  fund  posses  to 
the  adminlBtrators  as  a  part  of  her  estate. 

Elliott,  J.,  dissenting. 

{Syltahua  by  the  Ctmn.) 

Appeal  from  district  cuart,  Booldercoun- 
ty. 


It  appears  from  the  record  In  this  case 
that  In  September.  18S6,  the  Ancient  Order 

of  United  Workmen,  a  secret  society  or- 
ganized and  estnhllsherl  for  the  jmrpose, 
amung  other  things,  of  Insuring  the  lives 
of  its  members,  issued  to  one  Sterling  D. 
Bouse,  a  member  ol  the  order,  a  certlQcate 
of  insurance  In  the  following  words  and 
figures,  omittlngthe  formal  parts,  to-wit: 
"This  certificate,  issued  by  the  authority 
of  the  Supreme  T-odge  of  the  Ancient  Or- 
der of  Cnited  Wormen,  wituesseth,  that 
Brother  Sterling  IV  Itouse,  ^  master  work- 
man degree  member  of  Centennial  State 
Lodge,  No.  8  of  said  order,  located  at 
Boulder,  in  the  state  of  Colorado,  is  en- 
titled to  all  the  rights  and  privileges  ol 
membership  In  the  Ancient  Order  of  United 
Workmen,  and  to  participation  in  the  ben- 
eficiary fund  of  the  order  to  the  amount  of 
two  thousand  dullars,  which  sum  shall 
at  his  death  be  paid  to  his  wife,  Ella  A. 
Rouse,  and.  In  case  of  her  death,  to  Mary 
E..  Clara  D.,  and  Anna  L.  Rouse,  children. 
This  certificate  Is  issued  upon  the  express 
condition  that  said  Sterling  D.  Rouse 
shall  in  every  particular,  while  a  member 
of  said  order,  comply  with  all  the  laws, 
rules,  and  requirements  thereof."  On  De- 
cember 30,1886,  said  Sterling  D.Rousedled, 
leaving  his  said  wife  and  children  him 
BurrlvtQg.  Id  less  than  one  month  there* 
after,  .Innuary  28.  1887.  and  before  any 
portion  of  the  Insurance  money  had  been 
paid  to  the  wife,  she  also  died.  Appellee. 
Brace,  having  been  appolutcd  admiulscra- 
tor  of  snid  l^lla  A.  Itouse,  commenced  this 
suit  In  the  county  court  against  the  Order 
of  United  Workmen,  to  recover  the  insur- 
ance, as  part  of  said  Ella's  estate.  The 
children  named  in  the  certificate  also 
claimed  the  benefit  of  the  Insurance.  The 
defendant  appeared,  and  rcquest'^d  to  be 
permitted  to  deposit  said  sum  of  f2,000, 
"subject  to  the  order  of  the  court,  accord- 
ing to  the  vpry  right  of  the  case:"  and  It 
was  accordingly  so  ordered,  and  the  de- 
fendant was  dismissed  as  a  party.  Mary 
E.  Cbartrand,  formerly  Mary  E.  Rouse, 
Clara  D.  Rouse,  and  Anna  L.  Rouse,  mi- 
nors, (said  last  two  appearing  by.Tohn  H. 
Nicholson,  thelrguard'an.)  were  substitut- 
ed as  parties  to  the  action  in  place  of  de- 
fendant, for  the  purpose  of  enabling  them 
to  assert  in  this  action  their  claim  tt)  tbe 
insurance  money.  Judgment  having  been 
rendered  in  the  county  court,  the  action 
was  appealed  to  tlie  district  court,  where 
an  amended  answer  was  filed  in  behalf  of 
said  clilldrcn  and  their  guardian,  clalmlug 
the  Insurance  money.  The  amended  an- 
swer shows, /nfer  H//fl,  that  the  children 
named  in  the  certificate  of  insurance  are 
tne  children  of  said  Sterling  I).  Rouse  by 
his  first  wife,  who  died  many  years  before; 
that  they  were  his  only  children,  and  whh 
his  said  wife.  Ella,  were  the  only  members 
of  his  family  dependent  upon  hlui  tor  sup- 
port; that  his  said  wife,  Klla,  was,  and 
had  been  for  years,  an  invalid,  and  Irit  no 
surviving  children.  The  amended  answer 
further  shows:  "That  said  Grand  Lodge 
of  the  A.  O.  U.  W.  Is  a  voluntary  beuefld- 
ary  association,  not  Incorporated;  that 
Its  constitution  and  laws  In  force  nt  the 
time  said  SterilngD.  Rouse  became  a  mem- 
ber, and  when  he  died,  prcridedi  among 
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other  thIngB,  that  the  beneQclary  or  bene- 
ficiaries named  In  the  certiflcatee  Isuued  to 
niembere  should  be  confined  to  one  or 
more  of  the  family  ol  the  members,  or 
some  penton  or  persons  related  to  him  by 
blood,  or  who  shall  be  dependent  upon 
blin ;  that  the  amount  ol  the  beneficiary 
certificate  upon  the  death  of  Its  members 
shall  be  collected  by  osseHsments  npoo  Its 
members,  the  assesi'ment  to  be  made  upon 
the  first  day  of  the  next  nionth  after  re- 
ceiving notice  from  the  recorder  of  tlie 
lodeeof  which thedeceased  was  ameraber, 
and  payment  by  the  members  Is  volun- 
tary, and  cannot  be  enforced,  except  by 
suspension  of  the  members;  that  notice 
of  the  death  of  said  Sterling  I).  Boufe  was 
received  by  the  grand  recorder  of  the  said 
Grand  Lodge  of  tbe  A.  O.  U.  W.,  January 
11,  i8S7:  that  the  assessment  to  pay  tbe 
benflclarles  named  in  his  certlticate  was 
not  in  fai;t  made  until  and  on  March  1. 
18S7,  and  the  money  to  pa^'  the  same  was 
not  collected  and  In  the  treasury  of  said 
grrand  lodge,  and  proper  officers  ready  to 
draw  warrant  and  pay  the  same,  until 
the  27th  day  of  March,  1887."  Upon  mo- 
tion of  the  administrator,  the  district 
court  rendered  Judgment  upon  the  plead- 
ings in  his  favor,  from  which  judgment 
this  appeal  is  taken. 

Cbas.  M.  Campbell  and  James  M.  Nortb, 
for  appellants.  O,  F.  A,  Green,  lor  ap- 
pellee. 

Hatt,  J.,  (after  stating  the  facts  as 
above.)  The  amended  answer  admits,  by 
failing  to  deny,  tbe  facte  aH  stated  In  the 
complaint,  and,for  thepurposesol  thlsap- 
peal,  the  new  matter  set  up  In  this  an- 
swer must  also  be  taken  as  trne.  Upon 
these  facts,  the  position  of  appellee  Is  that 
upon  the  death  of  the  Insured  the  right  to 
the  fund  vested  absolutely  In  the  wife, 
Ella  A.  Rouse,  and  that  upon  her  death 
the  right  to  the  uncollected  fund  passed  as 
part  of  her  estate  to  her  administrator,  to 
be  by  him  disposed  of  as  other  assets  of  the 
estate.  The  contention  of  appellant  Is 
that,  as  the  fund  had  not  been  paid  over 
or  collected  at  the  time  of  the  death  of  the 
wife,  the  right  thereto  became  vested  in 
tbe  children,  under  the  terms  of  the  policy. 
The  certlticate  is,  in  legal  contemplation, 
a  policy  of  life  Insurance,  and  to  be  con- 
strued as  such.  Thai  the  amount  can 
only  be  collected  by  assessment  upon  mem- 
bers of  tbe  association,  after  dae  notice  of 
death,  and  tlie  payment  of  soch  aasesa- 
ment  Is  purely  voluntary,  can  make  no 
dlOerence.  The  association,  so  far  as  It  Is 
engaged  in  the  business  of  life  insurance, 
mast  be  treated  In  law  as  a  mutual  life  In- 
surance company.  The  certificate  is  to  t>e 
regarded  as  a  written  contract,  and,  so 
far  as  It  goes,  It  Is  the  measure  of  the 
rights  of  all  parties.  Bolton  v.  Bolton,  7S 
He.  2S»;  Com.  v.  Wetberbee,  105  Maes.  149; 
State  V.  Association.  IS  Neb.  381,  25  N.  W. 
Kep.  81;  Wiggin  v.  Knights  of  Pythias,  31 
Fed.  Rep.  122;  Knights  of  Honor  v.  Nairn, 
60  Mich.  44,  26  N.  W.  Rep.  826;  Insurance 
Co.  V.  Horner.  14  Colo.  391 ,  28  Pac.  Rep.  788. 

Turning  to  the  policy  executed  In  this 
ease,  we  find  the  disposing  clause  to  be 
couched  In  the  lojio  wing  language : 
**  Which  sum  shall,  at  his  death,  be  paid 


to  his  wife,  Ella  A.  Rouse,  and.  In  case  of 
her  death,  to  Mary  E..  Cura  D.,  and  Anna 
L.  Rouse,  children."  It  would  be  difficult 
to  find  language  to  more  clearly  and  defi- 
nitely fix  the  time  at  whicb  tbe  right  to 
tills  money  vested  In  Ella  A.  House  than 
the  words  "at  his  death."  It  is  claimed, 
however,  that  the  words  following,  "In 
rase  of  her  death,  to  Mary  E.,  Clara  D., 
and  Anna  L.  Rouee,  children, "  (jualify  tbe 
words  Immediatel.y  preceding,  and  that, 
when  construed  together,  they  give  to  the 
children  a  right  to  the  fund  so  long  as  the 
same  Is  capable  of  practical  Identification 
and  control,  and  has  not  been  otherwise 
aoproprlated  by  the  wife,  although  the 
wife  In  fact  survives  the  husband.  But  the 
plain  intent  of  the  language  of  the  policy 
is  against  such  construction.  The  words, 
"which  sum  shall  at  his  death, "fix  tbe 
time  at  which  the  right  to  the  fund  is  to 
be  determined,  and  the  words  following 
provide  for  the  payment  to  tbe  children  in 
case  the  wife  shall  not  be  living  at  that 
time.  The  children  were  only  to  receive 
the  money  upon  the  happening  of  certain 
contingencies.  The  risk  taken  by  the  as- 
sociation was  upon  the  life  of  the  assured. 
By  his  death  the  policy  became  fixed,  and 
the  right  to  the  fund  vested.  The  wife 
having  survived  tbe  husband,  her  right 
became  absolute  by  the  express  terms  of 
the  policy.  This  construction  finds  sup- 
port not  alone  In  the  language  of  tbe 
contract,  but  is  also  in  accordance  with 
tbe  settled  policy  of  the  law,  which  is  to 
favor  rested,  rather  than  contingent,  es- 
tates; the  first,  rather  than  the  second, 
taker.  King  v.  Trick.  (Pa.)  19  Atl.  Rep. 
951:  Smith's  Appeal,  23  Pa.  St.  9;  Wom- 
rath  V.  McCormick,  51  Pa.  at.  iM;  Felton 
v.  Sawyer.  41  N.  H.  202;  2  Redf.  Wills, 
*253;  Association  v.  Montgomery,  70  Mich. 
587,  38  N.  W.  Rep.  .588 

A  policy  of  life  Insurance  is  In  the  nature 
of  a  testament,  and,  although  not  a  testa- 
ment, in  construing  it  the  courts  will  so 
far  as  possible  treat  it  as  a  will.  Bolton 
V.  Boltou,  supra.  In  King  t.  Trick,  su- 
pra, an  absolute  devise  was  made  by  a 
father  to  hie  son, followed  by  a  proviso  to 
the  effect  that.  In  case  the  devisee  should 
die  without  children,  grandchildren,  or 
wife,  living,  the  eetate  should  go  over. 
The  words  '"die  without  children,"  etc., 
were  held  to  refpr  to  the  death  of  the  son 
in  the  life-time  of  the  testator,  and  tbe 
son,  having  survived  ths  testator,  was  de- 
clared the  owner  of  the  fee.  The  case  of 
Association  v.  Montgomery,  supra,  is  in 
some  respects  quite  analogous  to  the  case 
at  bar.  It  was  provldpd  by  the  certificate 
issued  In  that  case  that<  tbe  insurance 
should  be  paid  to  the  son  and  daughter 
of  the  Insured  equally.  If  living,  and.  if  not 
living, to  his  heirs;  incase  of  the  death 
of  either  the  son  or  daughter,  the  full 
amount  was  to  be  paid  to  tbeaurvtvor; 
and  the  court  held  the  provision  as  to  sur- 
vivorship related  tu  the  time  of  the  death 
of  the  donor.  And  It  appearing  that  both 
beneficiaries  were  living  at  that  time,  al- 
though one  had  died  before  the  payment 
of  tbe  benefit,  his  executor  was  entitled  to 
the  share,  and  not  the  survivor.  In  tbe 
course  of  tbe  opinion  the  court  said: 
"The scheme  of  the  corporation  is  to  raise 
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a  fund  which  shall  pass  to  designated  bea- 
eflclariee  at  the  death  ot  a  member.  The 
right,  which  before  was  Inchoate  and 
coutlngent,  becomes  upon  the  death  ot 
the  member  fixed  and  certain  In  the  bene- 
ficiary. •  •  •  The  time  ol  payment 
provided  for,  namely,  90  days  alter  the 
death  of  the  member,  has  no  reference  to 
who  shall  take  as  sarrivor."  So,  in  the 
case  at  bar,  we  are  of  the  opinion  that, 
by  the  express  terms  of  the  policy,  tlie 
right  to  the  fund  became  vested  In  Ella  A. 
Rouse  upon  the  death  of  her  fauBband. 
Conseqoently,  upon  her  death,  the  fund 
should  pass  totheadmlnlHtrator  as  a  part 
of  her  estate.  Them  Is  nothing  In  the  con- 
stitution or  by-laws  of  the  association, 
as  pleaded,  to  chaage  this  resnlt.  What- 
ever rights,  If  any,  niay  have  been  reserved 
to  the  society  by  these  instruments,  have 
been  waived  by  it,  and  the  fund  deposited 
subject  to  the  order  of  the  court.  Wbllewe 
feel  ttiat  uur  conclusion  as  to  the  party  en- 
titled to  the  fund  must  necessarily  ff>lIow 
as  a  matter  of  law, In  answer  to  the  argu- 
ment ol  counsel  based  upon  the  duty  of 
the  deceased  father  to  provide  for  his  chil- 
dren, it  may  be  said  that  It  was  equally 
his  duty  to  provide  for  his  invalid  wife. 
She  was  the  person  having  the  strongest 
claim  upon  his  estate  and  bounty.  It  the 
construction  contended  for  by  counsel  be 
adopted,  the  wife  could  not  ase  the  fund, 
no  matter  to  what  extremity  she  may 
have  been  driven  In  tbe  final  sickness  in- 
tervening between  the  death  of  her  nat- 
ural and  legal  protector  and  her  own 
death.  She  could  not,  by  anticipating  the 
payraeut  of  the  legacy,  surround  herself 
with  the  things  that  might  have  been  ab- 
solutely necessary  to  sustain  her  life  from 
day  to  day.  In  addition  to  this,  it  would 
place  the  beneficiary  primarily  entitled  to 
the  fund  to  a  great  extent  within  the 
power  of  the  insurer.  For  Instance,  by 
withholding  payment,  the  beneficiary 
would  be  compelled  to  bring  suit  for  tbe 
money,  the  ultimate  decision  of  which 
might  be  delayed  for  years;  and  If,  during 
the  time,  the  wlfS  shonld  die,  others  would 
receive  the  reward  of  her  endeavors  with- 
out sharing  the  expense.  Under  such  cir- 
cumstances, it  is  easily  to  be  seen  that  the 
Insurance  corporation  or  association  could 
compel  the  wile  In  many  Instances  to  ac- 
cept less  than  the  face  of  the  policy,  rather 
than  institute  a  suit,  no  matter  how  clear 
her  right  of  recovery  might  be.  We  think 
the  Judgment  ol  the  district  court  Is  right, 
andlt  is  accordingly  affirmed.  Theformer 
opinion  of  the  court,  delivered  by  Mr. 
Justice  Elliott,  Is  withdrawn. 

Elliott,  J.,  {dtBsenting.)  I  cannot  con- 
cur in  the  foregoing  opinion.  In  the  orig- 
inal investigation  ol  this  case  the  various 
questions  involved  in  the  record  were 
carefully  considered.  By  the  reargument 
nothing  essentially  new  has  been  present- 
ed. Hence  I  now  feel  constrained  to  reflle 
the  former  unanimous  opinion  of  this 
court  as  an  expression  of  tbe  reasons  for 
my  present  dissent.  The  part  relating  to 
the  construction  of  the  certificate  was  as 
follows:  "While  the  certificate  Is  to  be 
construed  as  a  contract,  nevertheless.  It 
being  In  the  nature  of  a  policy  of  Insnr- 
ABcs,— a  post  mortem  provision  for  tbe 
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benefit  of  those  dependent  upon  the  as- 
snred  for  support,— ft  Is,  like  the 
Ions  of  a  will,  to  be  liberally  constnied  In 
favor  of  those  who  may  naturally  be  pre- 
sumed to  have  been  the  objects  of  tbelr 
father's  bounty.  In  order  to  correctly  un- 
derstand and  give  effect  to  the  contract 
over  which  this  controversy  has  arisen, 
certain  rules  tor  the  Interpretation  and 
construction  of  written  Instruments  will 
be  noticed.  Primarily  to  be  considered  Is 
the  Intention  of  the  husband  and  father  In 
effecting  the  Insurance,  and  this  is  to  be 
ascertained  from  the  language  of  the  cer- 
tificate itself, construing  Its  words  accord- 
ing to  their  common  and  reasonable  sig- 
nification, so  as  to  give  effect  to  the  entire 
Instmment  as  far  as  practicable;  secood- 
iy,  the  language  of  the  Instrument  Is  to  be 
construed  In  the  light  of  extrinsic  circum- 
stances attending  Its  execution,  consider- 
ing tbe  situation  and  relations  in  life  of 
the  several  parties  therein  mentioned,  and 
the  objects  and  Interests  to  be  thereby  se- 
cured. We  are  not  unmindful  of  the  rule 
which  excludes  tbe  proof  of  contempora- 
neous oral  language  to  vary  the  terms  of 
valid  written  InetrumentB.  2  BI.  Comm.  pp. 
379-381;  1  Redf.  Wills, pp.  421.663;  IGreenl. 
Ev.  §§275-277 ;  MInlngCo.  v. Tiemey , 5Col<i. 
582;  Ballou  v.Gile.  50W1b.614.  7  N.  W.Rep. 
661;  Clarke  v.  Boormau,  18  Wall.  502,  503; 
McDermott  v.  Association,  24  Mo.  App.  73; 
Walkerv.  Douglas,  70  111.445;  Society  v. 
Fietsam.  87  111.  474.  What,  then,  was  tbe 
intent  of  tbe  assured  in  causing  to  be  in- 
serted In  tbe  certificate  of  Insurance  the 
provision  that  the  money  should, 'at  his 
death  be  paid  to  his  wife,  Ella  A.  Rouse, 
and,  in  ease  of  berdeath,to  Mary  E.,  Clara 
D.,  and  Anna  It.  Rouse,  children  ?*  It  Is 
claimed  by  counsel  for  tbe  administrator 
that  by  the  terms  of  the  certificate  the 
right  to  the  Insurance  money  vested  in 
Ella  A.  Rouse  immediately  upon  the  death 
of  her  husband.  This  claim  is  based  upon 
the  words  of  the  certificate  thnt  the  mon- 
ey shall '  at  his  death  be  paid  to  his  wife, 
Ella.'  But  these  are  not  the  only  words 
of  the  instrument  relating  to  that  subject. 
It  also  contains  tbe  words,  *  cose  of  her 
death ;'  that  Is,  It  Is  further  provided  that 
in  case  of  the  death  of  the  wife,  Ella,  tbe 
money  sball  be  paid  to  Mary,  Clara,  and 
Anna,  children  of  the  assured.  In  argu- 
ment, however,  counsel  have  sought  to 
maintain  the  administrator's  claim  by 
construing  tbe  certificate— Ffrst.  as 
though  the  children  were  not  named  there- 
in as  beneficiaries;  and,  aecood,  as  though 
they  were  only  entitled  to  the  insurance 
in  case  the  wife  should  die  before  the  death 
of  the  assured.  The  argument  Is  not  well 
founded.  It  violates  an  elementary  rule 
for  the  construction  of  contracts,  in  that 
It  does  not  give  effect  to  the  whole  lan- 
guage ol  the  instrument.  In  the  first  In- 
stance it  omits,  and  in  the  second  adds, 
Important  words.  The  effect  of  the  addi- 
tion, as  well  as  the  omission.  Is  to  defeat 
the  clearly  expressed  Intention  of  the  as- 
sured. It  is  true  the  certificate  was 
framed  so  that  the  wife's  right  vested  Im- 
mediately upon  her  husband's  death,  but 
such  right  was  not  indefeasible.  On  the 
contrary.  It  was  subject  to  be  divested  by 
her  own  death.  The  certificate  expressly 
provides  that.  In  case  ot  the  wife's  deatb. 
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the  Inaumnce  shall  he  paid  to  the  children ; 
aad  thuB  provision  was  made  for  the  Test* 
Ing  of  the  ehfldrea'B  rietats  jaat  as  Burely 
as  for  the  vesting^  of  her  own.  This  lant 
prorlBlon  Is  in  no  way  limited  or  qnaltfled 
an  to  the  time  of  her  death ;  It  Is  direct 
and  unequivocal  to  the  effert  that,  in  case 
tif  the  wife's  death,  either  before  or  after 
the  death  of  the  assured,  the  monej'  shall 
be  paid  to  the  children  named  in  the  cer- 
tificate. The  intention  is  clear  that.  In 
the  event  of  the  wife's  death  at  any  time 
while  the  Insnrance  money  should  be  un- 
paid, so  as  to  be  capable  of  practical  Iden- 
tiflcntlon  and  control.  It  should  be  paid 
to  the  children ;  thus  giving;  them  the 
greatest  advantagre  that  could  arise  from 
such  a  contingency,  so  long  as  the  fund 
should  not  be  otherwise  appropriated  by 
the  wife.  Thus  effect  Is  given  to  the  entire 
certificate  without  doing  violence  to  Its 
obvious  meaning  or  to  any  of  Its  words; 
and  thus  a  construction  is  reached  In  ac- 
cordance with  well-settled  legal  rules,  as 
well  as  in  harmony  with  the  dictates  of 
reason  and  humanity.  The  adjudicated 
cases  cited  In  behalf  of  the  administrator's 
claim  do  not  necessarily  militate  against 
the  foregoing  construction.  In  the  case  of 
Richmond  v.  Johnson,  28  Minn.  447, 10  N. 
W.  Rep.  596,  the  wife  only  was  named  as 
the  beneficiary  in  the  certificate.  In  the 
case  of  Insurance  Co.  v.  Burroughs,  34 
Conn.  305,  ttie  policy  was  made  payable  to 
the  children  only  In  case  the  wife  should 
die  before  her  husband's  death  should  oc- 
cur; and  In  (^bapln  v.  Fcilowes,  86  Conn. 
13!!,  the  policy  contained  a  similar  prorls- 
lon.  In  each  of  the  Connecticut  cases  the 
wife  died  before  the  husband.  In  the  for- 
mer case  the  wife  bad  made  an  absolute 
assignment  of  her  Interest  In  the  policy  tor 
a  ralnablc  consideration,  but  the  children 
nevertheless  were  allowed  to  recover 
against  the  claim  of  the  assignee.  In  the 
latter  case  the  children  were  protected 
.-igainst  the  claims  of  the  creditors  of  the 
husband.  Thus  It  appears  how  jealously 
the  rights  of  tieneHclarles  of  such  Insur- 
ance, even  In  the  second  degree,  are  euard- 
ed  by  the  courts.  Our  attention  has  not 
been  called  to  any  case  where  the  provis- 
ions of  the  policy  or  certificate  ut  Insur- 
ance were  identical,  or  so  nearly  analo- 
gous ro  the  one  under  consideration  as  to 
affect  our  conclusion.  It  is  always  safer 
to  be  golded  by  legal  principles,  founded 
on  justice  and  eqnlty,  than  to  attempt  to 
follow  case  pi'ecedcnts  based  on  facta  or 
circumstances  not  strictly  analogous  or 
controlling.  In  this  connection  we  quote 
the  language  of  an  eminent  author  upon 
the  construction  of  Instruments  of  thiu 
character;  'Precedents  ought  never  to  be 
allowed  an  arbitrary  and  unbending  con- 
trol of  any  case  not  precisely  analoguus; 
we  might  say,  not  strictly  identical.  And 
while  all  analogies,  however  remote,  mast 
be,  andshould  be,  allowed  to  have  theirjus  t 
and  proper  weight,  and  the  more  weight, 
in  proportion  to  the  nearness  of  the  anal- 
ogy, in  determining  future  cases,  we  ought 
never  to  foi^et  that  mere  analogies  never 
rise  above  the  character  of  assistants. 
We  should  not,  therefore,  allow  ourselves 
to  become  slaves  to  them.'  Again,  after 
adverting  to  the  fact  that  the  English 


courts  follow  precedents  In  matters  of  this 
kind  more  strictly  than  do  the  American 
tribunals,  the  same  aothor  adds :  *  But,  at 
the  same  time,  when  cases  occnr,  as  will 
always  be  the  fact  in  regard  to  the  largest 
proportion,  which  have  to  be  determined 
upon  their  peculiar  circumstances,  the  En- 
glish courts  manifest  no  reluctance  to 
grapple  with  the  difficulties  which  present 
themselves,  however  formidable  or  embar- 
rassing, and  to  place  all  cases  upon  their 
proper  basis  of  truth  and  justice,  without 
regard  to  the  entire  want  of  precedent  to 
maintain  them.  •  »  •  And  the  same 
tendency  is  observable  In  decisions  of  the 
American  courts.'  1  Redf.  Wills,  p.  423. 
Reading  the  certificate  In  the  light  of  the 
extrinsic  circumstances  as  shown  by  the 
amended  answer,  and  considering  the  con- 
dition of  the  assured  and  of  the  different 
members  of  his  family,  and  the  relations 
they  sustained  to  each  otherat  the  time  of 
effecting  the  Insurance,  no  one  can  doubt 
for  a  moment  that  it  was  the  father's  In- 
tention that  the  msurauce  money  should 
be  paid  to  his  Infant  daughters  In  case  his 
Invalid  wile  should  die  either  before  his 
own  death  should  occur,  or  before  the 
money  shonld  be  paid  to  her.  These  chil- 
dren were  hia  legitimate  heirs,  dependent 
upon  hiro  for  support,  and,  next  after  his 
wife,  the  natural  objects  of  his  bounty. 
They  were  not  the  children  of  his  wife, 
Ella,  and  could  not  inherit  from  her; 
hence  we  perceive  his  prudent  foresight, as 
well  as  fatherly  care.  In  causing  their 
names  tube  inserted  as  beaeflciarles  in  tlie 
certificate,  contingent  upon  bis  wife's  ex- 
pected death.  If  anything  further  were 
needed  to  strengthen  the  construction  we 
have  given  this  instrument,  the  objects, 
purposes,  rales,  and  regulations  of  the 
benevolent  order  from  which  this  certifi- 
cate ut  Insurance  emanated  might  be  con- 
sidered. But  it  is  scarcely  necessary  to  In- 
voke cumulative  authority  to  confirm  the 
view  that  it  was  the  father's  Intention,  In 
case  of  his  wife's  death,  that  the  insurance 
money  should  go  to  his  doubly  orphaned 
minor  children,  Instead  of  the  administra- 
tor of  the  deceased  wife,  either  for  the  pay- 
ment of  her  debts,  or  for  the  benefit  of  her 
heirs,  who  were  to  blm  as  strangers,  hav- 
ing no  special  claim  upon  hia  fortune,  his 
benevolence,  or  the  fruits  of  his  labor.  * 
Henry  v.  Thomas,  118  Ind.  27,  20  N.  E. 
Rep.  519. 

In  the  opinion  on  the  rehearing,  the 
majority  of  the  court  place  great  reliance 
upon  the  case  of  Association  v.  Mont- 
gomery, 70  Mich.  587,  38  H.  W.  Rep.  588. 
That  case,  to  use  the  language  of  Judge 
Redfield,  quoted  In  the  former  opinion,  is 
neither"  precisely  a  nalogous  "  nor  "  strictly 
identical"  with  the  one  now  under  consid- 
eration. In  that  case  the  certificate  was 
lor  tl.500  upon  the  life  of  Edward  C. 
Franklin,  payable  90  days  after  satisfac- 
tory proof  uf  his  death,  and  the  conclud- 
ing clause  was  as  follows:  "The  said 
tinion  Mutual  Association  agrees  to  pay 
to  his  son  and  daughter.  N.  Lyon  and 
Charlotte  A.  Franklin,  equally,— In  case  of 
death  of  either,  full  amount  to  go  to  the 
survivor. — one  thousand  five  hundred  dol- 
lars, if  living;  If  not  living,  to  the  heirs  of 
said  member."  Both  beneficiaries  were 
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living  at  tbe  death  of  the  assured.  Satis- 
factory proofs  of  tbe  death  of  the  assured 
were  made,  and  both  bene&ciartes  claimed 

Eayment  of  their  respective  moieties;  but 
efore  the  mouey  was  paid  one  of  tbe 
beneficlories  died  leavins  n  will  by  which 
his  interest  in  tbe  certificate  was  disposed 
of.  The  court  held  that  the  words  "if  llv- 
Int;''  and  "If  not  llrint;"  refer  to  living  at 
tbe  time  of  the  assnred's  death;  and  that 
tbe  share  of  eacb  beneficiary  vesteil  ab- 
solutely at  the  death  of  tbe  assured,  fur 
the  reason  that  the  policy  of  the  Michigan 
statutes  favors  vested  estates  In  prefer- 
ence to  contingent,  unless  an  intention  ap- 
pears to  the  contrary,  and  that  the  share 
of  the  deceased  beneficiary  could  be  dis- 
posed of  by  his  last  will. 

It  is  unnecouary  toqueetlon  the  correct- 
ness of  tbeMlchlgan  decision  In  construing 
the  Instrument  before  us.  In  tbat  case  It 
was  necessary  to  construe  the  words  "if 
living"  and  "if  not  liviuK"  with  reference 
to  some  particular  date  or  event  con- 
nected with  tbe  vesting  of  the  fund  specl- 
fle<l  in  the  certificate.  No  such  neressity 
exists  In  the  case  before  us.  The  certifi- 
cate does  notcoutain  tbe  words''lt  living" 
or  "If  not  living,"  or  other  equivalent 
words;  but,  as  was  sold  In  the  former 
opinion,  the  provision  In  regard  to  tbe 
children's  Interest,  "Is  In  no  way  limited 
or  qualified  as  to  the  time  of  the  wife's 
death;"  so  that,  whether  tbe  wife  be  liv- 
ing or  not  living  at  the  death  of  the  as- 
sured, the  direct  and  unequivocal  provis- 
ion of  tbe  certificate  is  that,  "in  case  of 
her  death,"  the  money  shall  be  paid  to  the 
children  named  therein.  It  does  not  ap- 
pear in  the  record  before  us  that  the  wife, 
either  by  will  or  otherwise,  everatteinpted 
to  dispose  of  the  Insurance  money,  or  of 
her  interest  in  the  certificate.  If  she  had 
needed  the  fund  to  provide  for  her  neces- 
sltles  while  living,  and  had  actually  dls- 
poHed  of  or  hypothecated  it  for  that  pur- 
pone,  as  indicated  in  the  present  opinion  of 
the  majority  of  the  court,  and  such  fact 
had  been  properly  pleaded,  perhaiw  the 
claim  of  the  children  might  have  been  de- 
feated in  whole  or  In  part  for  that  reason. 
But  it  Is  vain  to  speculate  as  to  matters 
not  set  forth  in  the  record. 

Much  stress  is  laid  upon  the  rule  that 
the  law  favors  vested  estates  In  preference 
to  contingent,  unless  anintentiuu  appears 
to  the  contrary.  It  will  be  noticed  that 
the  rule  thus  stated  Is  pt'egnant  with  two 
very  important  and  significant  admis- 
sions :  First,  thatcontlngentestates  may 
be  created;  and.  second,  that  the  Inten- 
tion of  the  parties  creating  »n  estate  is 
to  be  considei*ed  in  determialng  its  char- 
acter. Let  ua  test  the  certificate  in  the 
lieht  of  this  rule.  It  catinot  bedenledthat 
a  contingent  estate  is  contenii>latpd  by  its 
express  terms;  indeed,  a  series  of  contin- 
gencies are  contemplated.  In  the  first 
place,  the  very  object  of  procuring  tbe  cer- 
tificate of  InHurance  waw  to  provide  lor 
the  family  of  tlieossurec]  In  tliecontingeucy 
of  his  own  death  while  they,  or  some  of 
tliem,  were  living.  The  first  contingency 
was  that  the  fndurance  mouey  should  be 
paid  to  bis  wife.  Thus  far  there  Is  no  dis- 
pute. It  Is  also  undisputed  that  In  a  cer- 
tain contingency  tbe  insurance  should  be 


paid  to  bis  children.  What  was  the  latter 
contingency?  It  is  plainly  stated  in  tbe 
certificate  to  be  tbe  conttngency  of  the 
wife's  death,— no  more,no  less.  Thereare 
no  other  words  limiting  or  qoailfylng  the 
latter  contingency.  First^  then,  the  hus- 
band, anticipating  bis  own  death,  pro- 
cures the  insurance  for  his  wife's  benefit, 
^jecontf,  knowing  that  bis  wife,  according 
to  the  course  of  nature,  must  certainly 
die  some  time,  he  provides  that,  in  case  of 
her  death,  the  insurance  shall  be  paid  to 
biscblldren.  The  wife  being  an  Invalid,  and 

ftresumahiy  older  than  bis  minor  children, 
t  is  reasonable  to  presume  tbe  assunxl 
expected  them  to  survive  her  death.  In 
tbe  light  of  such  facts  and  circumstances, 
what  intention  is  conveyed  by  the  terms 
of  the  certificate?  Tbe  entire  operative 
words  have  been  considered.  Nothlngbas 
been  added  thereto  or  subtracted  there- 
from, legitimate  facts  and  circuuiatancee 
only  have  been  taken  Into  consideration 
in  construing-  the  language  ot  tbe  wHtten 
Ittstrameot.  The  reasouabie  legal  infer* 
euce  to  be  drawn  from  such  language,  un- 
der tbe  circumstances,  is  that  the  father 
lntcnde<i  the  insurance  should  go  to  tbe 
Invalid  wife  for  ber  use  wbile  living,  with 
remainder  to  his  own  children  in  tbe  con- 
tingency of  the  wife's  death  whenever  it 
should  occur;  and  so  he  used  tbe  unlim- 
ited words,  "in  case  ofher  death  to  be  paid 
to  the  children,**  inasmuch  as  tbey  could 
not  inherit  from  their  step-mother. 
Words  might  have  been  Inserted  In  the  cer^ 
tiflcate  providing  for  the  payment  of  tbe 
insurance  to  the  children  only  in  tbe  con- 
tingency ot  the  wife's  death  before  the 
death  of  the  assured.  If  such  words  had 
been  inserted,  tbey  would  necessarily  have 
controlled  the  Interpretation  ot  the  Instru- 
ment. But  such  words  were  not  Inserted, 
and  they  certainly  should  not  be  supplied 
by  Implication,  when,  from  all  tbe  farts 
and  circumstances  legitimate  to  be  consid- 
ered in  construing  the  instrument,  the  ob- 
vious etfact  of  supplying  them,  as  con- 
tended by  appellee,  would  be  to  defeat, 
not  to  effectuate,  the  Intention  of  tbe  as- 
sured. 

In  the  many  elaborate  briefs  and  argu- 
ments of  counsel  for  the  administrator  it 
Is  nowhere  claimed  that  Sterling  D.  Rouse 
could  or  did  have  any  intention  of  making 
provision  for  strangers  to  the  exclusion  of 
any  member  ot  bis  own  dependent  family. 
But  the  contention  Is  that  a  certain 
"formula  of  words'*  used  In  tbe  certificate 
has  been  construed  by  tbe  courts  to  have 
a  certain  and  definite  signification,  and 
that  this  court  should  feel  itself  bound  by 
such  precedents.  As  heretofore  shown,  nn 
case  has  been  cited  In  which  the  language 
was  "precisely  analogous"  or  "strlctTy 
identical"  with  the  certificate  under  con- 
sideration ;  nor  has  any  case  been  cited 
where  the  circumstances  and  relation  of 
the  parties  to  be  affected  by  the  instru- 
ment were  either  precisely  orsubstantlally 
analuguus  to  those  under  consideration. 
It  has  been  before  observed,  and  it  can 
scarcely  be  made  clearer  by  repetition, 
that  tbe  courts,  especially  tbe  American 
courts,  will  not  allow  themselves  to  be- 
come slaves  to**arhicraryand  unbending" 
precedents,  when  the  effect  ot  anch  aerviUty 
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tB  to  do  manlfevt  InJosHce.  But  they  will 
rather  ** grapple  with  the  difficulties  which 
present  themselvee.  however  formidable 
and  embarrasalng,**  In  eacb  particular 
caae.  and  determine  the  same  with  refer- 
ence to  Its  "peculiar  ctrcumatancefl,"  plac- 
Inic  the  decision  "upon  the  proper  basis  of 
truth  and  Justice,  without  retpartl  to  the 
entire  want  of  precedent."  1  Bedf.  Wills, 
supra.  The  law  Is  ni>t,  and  In  the  nature 
of  tnluf^a  cannot  be,  an  exact  science,  like 
mathematics.  Long  ago  able  Jurists  gare 
up  the  Idea  of  formututlug  specific  rules 
adapted  to  the  exigencies  uf  each  partic- 
ular case.  At  the  best,  the  law  Is  but  a 
rational  science,  founded  on  general  prin- 
ciples of  right  and  Justice.  Experience  has 
shown  that  these  principles,  when  Intel- 
ligently nnd  conacientfously  applied, Insure 
suhstuTitltilliistlce  in  thelargerpruportion 
of  lltlgiitL'il  controversies.  In  mere  mat- 
ters of  procedure,  wliicl)  are  but  llie  means 
to  the  end,  specifli;  rules  of  comparative 
uniformity  may  be  formulated,  and  many 
precedents  may  be  thereby  estaoUsbed, 
though,  even  in  this  branch  of  the  law. 
mnch  must  neoessarily  be  left  to  sound 
judicial  discretion.  But  in  the  great  held 
of  jorisprudence,  relating  to  rights  of  per^ 
sons  and  rights  of  property,  arbitrary  and 
unbending  precedents  have  ever  been  found 
too  narrow  for  the  multitade  of  vexatious 
and  eomplieatad  eontroversl«s  arising  from 
the  -varied  tnmsaetions  of  an  enlightened 
and  progressive  people.  Precedents  are 
valuable  aids  to  those  who  can  utilize 
them  with  intelligent  diserimination ;  bnt 
to  those  who  are  dependent  upon  sneh  as- 
sistants, mreeedents  are  liable  to  become 
onoertain  and  misleading  guides. 


In  re  CoNsriTcrrioHALiTY  of  Senate  Bill 

No.  69. 

(Supreme  Court  of  Colorado.  March  6, 1S91.) 
CoHSTrrDTionAi.  Law — Spkciax  Leoislatior 

— RArLKOAD  CoiCFASIES — REGULATION  OV 

Ghaboes. 

Const  Colo.  art.  IB.  8  7,  provides  that  no 
raOroad  company  in  existence  at  the  time  of  the 
adoption  of  the  constitution  shall  have  the  benefit 
of  aoj  future  legislation  without  first  filing  with 
the  secretary  of  state  an  acceptance  of  the  provi- 
sions of  the  consdtation.  The  C.  0.  B.  Co.,  in< 
corporated  In  1865  under  a  specii^  charter,  which 
provided  that  the  legislature  might,  after  US 
yearb,  prescribe  the  rates  to  be  charged  fortrana- 
portation,  never  accepted  the  provisions  of  the 
constitution.  HeUi,  that  it  is  not  entitled  to  pro- 
tection under  the  coastitntional  provision  agaiDst 
special  legislation,  and  lenate  mil  No.  69,  pre- 
Ktibins  frtsigbt  SIM  pasaengcr  rates  forthe  road, 
la  conaUtationaL 

The  following  statement  sufficiently  ex- 
plains the  question  propounded:  The 
Colorado  Central  Railroad  Company  was 
incorporated  in  1S65  under  a  special  char- 
ter, and  at  once  proceeded  to  the  cun- 
Btructiim  and  operation  of  its  railroad. 
One  8(*ction  of  the  special  charter  provid- 
ed that '*the  legislative  aseembly  *  *  ^ 
may,  after  the  expiration  ottwenty-flve 
ypars  from  the  passage  of  this  act,  and  at 
the  expiration  of  each  period  of  twenty 
years  thereafter,  prescribe  rates  to  be 
cliarge<l  and  collected  by  said  corporation 
for  transporting  passengerR  and  freight, 
over  said  road  ana  the  branches  thereof. " 
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The  25  years  mentioned  having  ex|ilred. 
the  bill  submitted  to  thecoart  for  its  opin- 
ion was  introduced  for  the  purpose  of  pre- 
scribing  rates  for  the  carriage  of  freight 
and  passengers  In  accordance  with  the 
power  expressly  reserved  by  the  provision 
mentioned. 

Pkr  Curiam.  The  court  Is  asked,  gener. 
ally.  If  the  Itlll  referred  to  In  the  interrog- 
atory propounded  be  coastitntional.  The 
question  is  indeflalte,  io  not  eperlfylng 
some  particular  provision  or  provisions  of 
the  constitution  under  which  the  honor- 
able senators  doubt  tbe  validity  of  the 
contemplated  legislation.  But  upon  oral 
argument  by  counsel,  amic/  curl»,  the  fol- 
lowing sections  of  that  Instrument  were 
alone  relied  on,  viz. :  is  and  S  of  article  15. 
and  26  ol  article  5.  Our  answer  is  accord- 
ingly limited.  The  special  legislative 
charter  of  the  Colorado  Central  Railroad 
Company  remained  in  force  after  the 
adoption  of  Che  constitution ;  and  we  are 
advised  that  the  company  has  never  signl- 
iicd  Its  acceptance  (jf  the  provisions  of 
the  constitution  in  the  manner  specified 
by  section  7,  art.  15,  of  that  Instrument. 
Tlie  proposed  legislation  ia  nudoubtedly 
SE>ecial;  but,  under  the  circumstances  heiv 
presented,  we  do  not  think  its  validity 
will  be  affected  by  the  eonstitntional  in- 
hibitifms  mentioned,  two  of  which  deal 
with  this  siib.1eet.  The  question  jaeo' 
pounded  is  therefore  answered  in  the  af- 
firmative. 


Nichols  el  al.  v.  Lee. 

(Supreme  Court  of  Colorado.   March  6,  1891.) 

HnsBAiTD  Airo  Wife— Descent  and  Distei- 
BUTioiT — Rights  ot  Creditors— Akminib- 
tkatob's  Sale. 

1.  Thoogh,  under  the  Colorado  atatntes,  the 
sarviving  husband  inherits  half  of  the  estate  of 
his  wife,  ne  takea  it  suhject  to  the  payment  at 
her  debts,  and  where  the  estate  is  insolvent  the 
purchaser  of  land  belonging  thereto  under  an  ex- 
scntion  against  the  hnsbaQd  aognires  no  title  aa 
agatwt  a  areaitar  of  the  wife  inio  pnrchaaea  at 
the  adtnlnlstrator'a  sale. 

2.  Where  the  only  personal  estate  left  by  a 
wife  ia  SlOO  in  mooey,  appraisement  thereof,  as 
required  by  the  laws  of  Colorado,  is  not  essential 
to  the  validity  of  proceedings  to  sell  her  land  iar 
the  pajmient  of  debts. 

3.  The  purchaser  of  such  land  under  execu- 
tion against  ttie  husband  is  not  a  necessary  party 
to  proceedings  to  sell  the  land  for  the  payment  of 
the  wife's  debts. 

4.  Gen.  St.  Colo.  1888,  {  8577,  provides  that 
"wheoever,  after  Inventory  and  appraisement, 
*  '  *  it  shall  appear  that  the  personal  estato 
of  any  decedent  is  insufficient  to  discharge  his 
debts,  «  *  *  resort  may  be  had  to  tbe  real  es- 
tate. "  Held,  that  inventory  and  appraisement  are 
not  eonditloDa  precedent  to  the  resort  to  the  real 
estate. 

Comnitssloners"  decision.  Appeal  from 
district  court.  Weld  county. 

An  action  in  ejectment  to  recover  the  ud- 
divided  one-half  ot  certain  property  In  the 
town  of  Greeley.  In  January,  1879,  Henry 
W.  Lee,  appcllop  •^•overed  a  Judgment 
against  Edward  T  and  William  A.  Nich- 
ols in  tbe  county  court  of  Weld  county 
forthe  sum  of  993.50.  Execution  issued, 
and  returned,  withlndorsduipnt  ot  f  18  and 
some  cents,  as  having  been  made»  and  no 
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fnrther  property  fontid.  The  transcript  of 
the  Judgment  was  fllecl  in  the  office  of  the 
county  clerk,  and  by  proper  proceedings 
the  judgment  was  kept  altve  and  opera- 
tive, but  remained  unsatisfied.  On  the 
15th  ol  November,  IRSS.  Mamh  A.,  wife  ol 
iSdward  T.  Nichols,  died  Intestate,  owning 
in  fee  a  lot  with  a  dwelling-house  upon  It 
in  the  town  of  Greeley,  which  was  incum- 
bered by  mortgage  to  the  extent  of  fl.OOO, 
drawing  Interest  at  12  per  cent,  per  an- 
num, beins;  a  balance  of  a  larger  aam  for- 
merly obtained  on  the  property.  Sarah 
A.  left  as  heirs  her  husband,  Bdward  T. 
Nichols.  Lottie  Nichols,  (appellant,)  Ed- 
ward T,  Nichols,  Jr.,  and  two  married 
daughters,  Laura  N.  Hill  and  Sarah  M. 
Oumaer.  On  the  death  of  Sarah  A.,  ap- 
pellee, assuming  that  Edward  T.,  under  the 
statute,  became  as  heir  of  his  wile  entitled 
tu  one-baU  of  the  estate,  and  thathlsjudg- 
ment  was  a  Men  open  It,  auedoatap/uWan 
writ  of  execution,  had  It  levied  upon  the 
andlrlded  one-halt  of  the  property  In  con- 
troversy, caosed  it  to  be  advertised,  and 
at  the  sale  bought  it  for  the  sum  of  9149, 
and  afterwards  received  a  sheriff's  deed 
for  the  same.  On  the  26th  of  March,  1884, 
Edward  T.  was  appointed  administrator 
of  the  estate  of  his  deceased  wife,  qualified, 
and  entered  upon  the  duties  of  the  office. 
An  Inventory  o(  the  property  ol  the  de- 
ceased was  made  and  filed  by  the  adminis- 
trator, stating  that  there  were  no  person- 
al assets  of  any  kind  whatever,  except  flOO 
in  money.  Claims  were  filed  against  the 
estate  fur  debts  of  deceased,  and  on  the 
6th  of  May,  1884,  eatabllRhed  by  proper 
proofs,  and  allowed  by  the  court  as  fol- 
lows: To  appellant.  $2,322.69;  to  Wilbur 
H.Hill.  9720.04;  and  to  Laura  X.  Hill, 
9561.87;  all  as  claims  of  the  fourth  class, 
aggregating  93,604.10.  Onthel4th  of  June 
following  the  administrator  filed  a  peti- 
tion duly  verified  namlngthe  hdrs.stallng 
that  be  had  filed  an  inventory  of  the  es- 
tate, which  had  been  approved ;  that  there 
were  no  personal  assets,  except9100;  that 
noappralseraentof  the  personal  assets  had 
been  made  or  ordered:  stating  the  aggre- 
gate amountof claimsproved  and  allowed 
to  be  93,604,10,  the  personal  assets  t-o  be  ot 
the  value  of  9100,  the  deficit  93,504.10;  ask- 
ing that  the  premises  be  appraised,  and 
he  be  orderetl  to  sell  at  public  or  private 
sale  so  much  of  the  real  property  as  was 
necessary  to  pay  the  deficiency.  Writs  of 
summons  were  Issued,  returnable  to  the 
term  to  be  held  on  the  first  Monday  of  Ju- 
ly, 1884,  which  were  returned  unserved.  A 
warrant  for  theappralsemeutot  the  estate 
was  Issued  and  an  appraisement  had  on  the 
19th  of  June,  In  which  the  personal  estate 
was  valued  at  9100,  and  the  real  estate  at 
91,980  over  the  Incumbrance.  On  the  19th 
of  June  an  affidavit  was  filed  with  the 
clerk  of  the  court,  and  an  order  prayed 
that  publication  ot  summons  be  made  as 
to  appellant  and  the  tvro  other  non-resi- 
dent sisters,  and  copies  ol  Hummons  be 
mailed  to  them  at  their  places  of  abode, 
and  that  an  a/Zas  summons  be  sent  to  the 
sheriff  of  Lake  county  In  this  state  to  be 
served  upon  Edward  T.,  Jr.,  all  of  which 
writs  were  served  and  the  acceptance  of 
service  Indorsed  upon  each,  which  writs 
were  properly  returned.  On  the  18th  ot 


November  following,  Judgments  by  de- 
faolt  were  entered,  and  a  decree  of  sale  of 
the  real  estate  made.  At  the  sale  apyel- 
lant  became  the  purchaser  at  the  up* 
praised  price,  and  on  the  5th  of  January, 
1885,  the  sale  was  approved  and  confirmed 
by  the  court,  and  on  thB2lBt  of  January 
a  conveyance  of  the  property  was  made. 
She  entered  Into  the  possession,  retaining 
the  same,  making  payments  upon  and 
largely  reducing  the  incumbrance,  paying 
taxes,  and  for  necessary  repairs,  and  1*6- 
celvlng  the  rental  and  Income  of  the  prop- 
erty up  to  the  dme  of  the  Institution  ol 
this  suit.  Upon  the  trial  appellant  veri- 
fied an  account,  showing  that  during  the 
time  she  had  been  in  possession  her  «x- 
pendltares.includlngpayment  on  the  prin- 
cipal and  interest  of  the  mortgage, exceed- 
ed the  amount  received  by  her  by  9643. 
A  cruss-cum  plaint  was  filed  in  this  case  by 
appellant,  setting  up  the  proceedings  to 
subject  the  real  estate  to  sale  tor  the  pay- 
ment of  the  debts;  the  Insufficiency  of  the 
property  to  discharge  the  Indebtedness; 
and  the  title  of  appellant  by  the  purchase 
at  thesale,  etc.  The  case  was  tried  to  the 
court  without  a  jury,  resulting  In  a  Judg- 
ment for  appellee  "  that  he  have  and  re- 
cover tlie  undivided  one  half  ol  the  prop- 
erty upon  payment  of  9321.54,  being  one- 
hatf  of  the  excess  of  money  paid  by  appel- 
lant over  the  amount  received  by  her,  and 
that  the  costs  be  equally  divided,"  etc. 
The  cross-compIalnt  was  adjudged"  want- 
ing In  equity  and  Insufiicient.  except  as  to 
the  excess  of  expenditures  above  rents  and 
profits."  A  large  number  ot  errors  were 
assigned  by  appellant  and  cross-errors  by 
the  appellee. 

J.  E.  G&rrlguea  and  Welta^  McNe&l  4k 
Taylor,  for  appellants.  Uayoea,  Duunlag 
£  AnniSt  for  appellee. 

Bbkd.  C,  {after  atating  the  facts  aa 
above.^  There  Is  no  troublesome  conflict 
of  testimony.  All  Important  facts  arees- 
tabllshed  by  undisputed  evidence,  and 
seem  to  have  been  conce<]ed.  There  are 
no  chargm  ot  fraud  or  circumvention. 
The  established  facts  are:  J-VrsC,  that  at 
the  time  of  the  death  of  Sarah  A.  Nichols 
appellee  bad  a  valid  existing  Judgment 
against  the  husband.  Edward  T.,  and  an- 
other, amounting  to  something  over  9100; 
jrecoi7(/, that  Sarah  A.  died  intestate, seised 
in  tee  of  the  projierty  In  controversy  snb- 
Ject  to  the  lucumbrance;  third,  that  the 
value  of  the  real  estate  over  the  incum- 
braoce  was  91,980,  and  the  personal  assets 
9100,  making  the  aggregate  value  92.0S0; 
/uurfA,  that  at  the  time  ot  ber  death  she 
was  Indebted  In  various  sums,  amounting 
In  the  aggregate  to  93,604.10,  and  exceed- 
ing the  value  uf  theestate91ti>24.l0;  conse- 
quently, that  the  estate  was  Insolvent. 
These  facts  having  been  established  or 
conceded  without  question,  the  Issues  to 
be  determined  were  not  Issues  ot  fact,  but 
questions  of  law  applicable  to  the  facts; 
the  theory  of  appellee  being  that  there 
was  an  Inheritance;  tliatthe  husband,  un- 
der the  statute,  immediately  upon  the 
death  of  the  wite  became  the  heir  to  r>ne- 
half  of  the  estate  In  gross,  and  that  one- 
halt  of  the  estate  at  once  vested  in  him 
regardless  of  the  financial  condition  of  the 
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estate  aa  to  solvency;  and  that  tlie  Inber- 
Itatice  cast  at  once  became  available  for 
the  satisfaction  of  the  judgment,  and  took 
pii!cedence  to  the  exclusion  of  creditors 
ot  the  estate.  This  theory  js  erroneoiiB, 
and  cannot  be  maintained.  In  our  view 
of  the  case,  all  Rupposed  errors  asBlgned 
may  bertleregarded  except  tlie  general  one 
that  "the  coui-t  erred  tn  finding  that  the 
plalntlfT  [appellee]  was  the  owner  of  the 
undivided  half  of  the  premises,  and  had 
been  since  July,  1SS4,  and  that  defendant 

{appellant]  nnlawfully  detained  the  prein- 
ses,  and  that  the  matters  In  thecross-coni- 
plalnt  ot  defendant  are  wanting  In  equity 
and  insufilcient  to  afford  relief,  except  as 
to  the  excess  ot  expenditures  paid  above 
theients  by  her  received."  We  tlilnk  the 
entire  case  f;an  be  satlsfHctorily  disposed 
of  by  the  application  ot  primary  and  tan- 
damental  principles  ot  law  to  theadmltted 
and  eetablished  facts. 

1.  That  during  the  life  of  the  Intestate 
the  husband  had  no  Interest  in  the  CHtate 
In  controversy  that  he  could  mnke  availa- 
ble tor  the  payment  of  appellee's  Judg- 
ment, or  that  appellee  could  reach  under 
execution.  Tpon  her  death,  the  Judgment 
creditor  could  only  take  the  dlBtrlbutive 
Hhare  of  the  estate  going  to  the  husband ; 
In  other  words,  the  creditor  could  take  no 
f^reater  Interest  In  the  estate  than  the  hus- 
band took  by  Inheritance  In  the  estate  of 
the  wife  upon  her  death.  These  proposi- 
tions are  so  self-evident  and  elementary 
that  no  antborltiee  are  needed  In  their 
support. 

2.  Both  In  England  and  In  this  country, 
lands  held  In  fee  are  subject  to  the  debts 
of  the  owner  while  living  and  after  death, 
and  this  Is  the  case  whether  the  debt  be 
due  upon  matter  of  record,  by  specialty, 
or  by  simple  contract;  and.  If  the  lands 
descend  to  the  heir,  or  gu  to  a  devisee,  he 
holds  them  subject  to  be  taken  for  the 
payment  ot  the  debts  ot  the  ancestor,  ac- 
eording  to  the  laws  of  the  state  In  which 
they  are  situated.  1  Washb.  Ileal  Prop. 
{4th  Ed.)  87;  Watkins  v.  Uolman,  16  Pet. 
63;  1  Greenl.  Cruize,  60,  note. 

3.  The  only  title  or  interest  In  the  estate 
that  could  be  taken  at  the  sale  under  execu- 
tion was  the  distributive  share  of  the  bus- 
band  In  the  estate  of  the  wife  after  the 
payment  of  all  debts.  The  regularity  and 
legality  of  the  appointment  of  the  admin- 
istrator, and  the  validity  of  the  claims 
against  the  estate  and  the  legality  ot 
their  allowance  by  the  court,  having  been 
unquestioned,  and  no  objection  made  to 
the  valuation  of  the  estate  and  aggregate 
value  found,  and  these  proceedings  being 
conceded  tohavebeen  regular, the  appellee 
to  that  extent  Is  coneiuded  by  them.  Un- 
der our  statutes,  as  at  common  law,  the 
lands  of  the  Intestate  descend  to  the  heir 
subject  to  the  pajment  of  debts,  If  the  per- 
sonal estate  be  insufUcIent;  and  when 
there  Is  a  deficiency  of  personal  estate  nei- 
ther the  heirnor  one  holdlngnnder  him  by 
deed  or  by  operation  of  law  can  retain  the 
estate  as  against  creditors,  except  by  the 
payment  of  the  debts.  "Heirs,  devisees, 
and  dlstrltintees  are  liable  to  creditors 
*  •  *  to  the  lull  amount  of  the  proper- 
ty received  by  them,  whether  real  or  per- 
luoaL  **    2   Woeruer,   Adm'n,   1265.  In 


Borer  v.  Chapman,  119  U.  S.  587,  7  Sup.  Ct. 
Rep.  342,  it  was  held  that  after  the  settle- 
ment and  distribution  of  the  estate  and 
disebarge  ot  the  administrator,  a  creditor 
ot  the  estate  could  proceed  In  equity  in  the 
state  of  the  domicile  to  whicli  the  ageetH 
had  been  removed,  and  subject  such  assets 
in  the  liandB  of  an  heir  or  devisee  t<)  the 
payment  of  the  debt.  The  estate  beinff  in- 
sufficient to  pay  the  debts,  it  follows  that 
an  action  could  not  be  maintained  by  ap- 
pellee without  paying  or  contributing  ro 
their  payment  to  the  value  ot  the  property 
claimed.  Many  questions,  technical,  and 
of  minor  Importance,  are  raised  in  regiinl 
to  the  proceedings  in  subjecting  the  prop- 
erty to  the  payment  of  the  debts.  The 
first,  and  one  of  the  most  Important,  Is 
that  there  was  no  appraisement  of  the 
personal  estate.  The  object  ot  appraise- 
ment is  to  Inform  the  court  ot  the  value  ot 
personal  pro[)ertv  as  a  guide  and  aid  In 
the  adjustment  of  the  affairs.  It  is  not 
contended  that  the  petition  did  not  con- 
tain and  set  forth  the  amount  and  value 
of  the  persona!  property,  nor  that  the  In- 
ventory was  not  correct;  It  showed  the 
only  personal  property  to  be  $\0M  Jn  mon- 
ey. The  contention  ia  that  the  proceed- 
ings were  Irregular  and  illegal  because 
three  disinterested  persons  had  not  duly 
appraised  thevalueof  JlOOln  money.  The 
value  of  that  Item  being  known,  and  It  be- 
ing the  only  one,  there  was  no  personal 
estate  to  be  appraised.  The  law  does  not 
require  unreasonable,  unnecussary,  nor 
superfluous  acts  to  be  performed.  The 
failure  to  cause  such  appraisement  under 
the  circumstances  cannot  avail  to  vitiate 
the  proceedings.  It  Is  urged  that  the  serv- 
ice of  summons  was  defective.  We  do  not 
so  regard  It.  The  proceedings  appear  to 
have  been  regular;  service  was  acknowl- 
edged by  all  to  whom  the  writs  were  di- 
rected, and  they  were  properly  before  the 
court.  It  they  had  not  been,  it  was  a  de- 
tense  that  could  only  be  tnterposeil  by  the 
parties,  or  some  of  them ;  It  was  personal 
to  them,  and  could  not  avail  appellee. 

It  Is  also  contended  that  the  proceedings 
were  faulty  In  not  making  appellee  a  party. 
Whatever  title  or  supposed  title  appellee 
had  was  not  by  virtue  of  descent  cast, 
but  was  derivative.  As  already  shown,  if 
he  had  any  Interest,  It  was  that  coming 
through  the  heir.  The  proceedings  were 
to  settle  the  estate.  Appellee  was  neither 
heirnor  creditor,  and  was  not  an  lndlf» 
pensable  party.  If  hehad  wished  to  Inter- 
vene, he  could  have  done  so.  His  failure 
to  do  80  should  not  prejudice  the  result. 
It  follows  that  the  general  assignment  ot 
error  should  be  sustained.  The  finding 
and  judgment  were  erroneous— -Ffrst,  in 
finding  the  title  in  appellee,  and  that  ap- 
pellant unlawfully  detained  the  premises; 
second.  In  finding  that  the  averments  In 
the  cross-complaint  were  Insufficient. 
The  title  of  appellant  was  shown  to  l>e 
that  acquired  by  purchase  as  creditor,— 
the  only  title  that  cnnld  prevail.  The 
minor  irregularities  supposed  to  have  ex- 
isted In  the  proceedings  could  in  no  way 
affect  appellee  when  the  Insftlvency  was 
established  and  conceded.  There  being  no 
allegations  ot  fraud,  and  it  being  obvious 
that  under  no  possiblemanlpulat'oncooia 
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tbe  estate  have  Btown  a  reniduefor  dis- 
tribution. It  becomes  apparent  tliat  tbe 
only  interested  parties  wlio  would  have  a 
legal  right  to  complain  of  eueb  Irregularl- 
tl<>8.  It  they  existed,  were  tbe  creditors 
who  had  nut  been  and  could  not  be  fully 
paid.  We  advise  that  the  Judgment  be  re* 
versed,  ond  the  cause  remanded. 

BicuuoNu  and  Bibsbli.,  CO.,  concur. 

ON  BEHEARING. 

Bi88f:i.l,  C.  The  Judgment  ts  clearly 
rlffht,  and  there  can  be  found  In  the  stat- 
ute a  i>erfect  answer  to  all  the  contentions 
of  counsfll.  While  this  opinion  Is  probably 
not  Indispensable  to  a  clear  expression  of 
the  general  law  determining  tliR  rights  of 
the  parties.  It  will  serve  tu  construe  the 
various  statutory  provisions  on  this  sub- 
ject, and  demonstrate  the  correctness  of 
the  Judgment  thereunder.  The  law  in  this 
country  seems  to  be  that  upon  tbe  death 
of  the  ancestor  tbe  title  to  real  property 
Immediately  vests  In  the  heir  who  In- 
herits under  the  statutes  of  tbe  state 
where  the  property  Is  situate;  that  the 
heir  takes  an  absolute  title,  unincumbered 
by  any  claims  of  the  administrator  or  of 
credltfirs.  In  the  sense  that  the  rights  and 
claims  of  either  are  tiens  upon  the  prop- 
erty. In  other  words.  In  the  absence  of 
offirmative  action  by  either  the  adminis- 
trator to  subject  the  property  to  the  pay- 
ment ot  debts,  or  similar  action  by  the 
creditor  to  enforce  his  claim,  the  heir  has 
a  good  title,  which  he  may  dispose  of  by 
contract,  or  which  may  be  taken  by  his 
creditors.  It  is  nndonbtedly  true  that 
this  title,  whether  It  be  that  of  the  heir, 
or  the  derivative  title  of  the  vendee,  or  of 
his  creditor,  may  be  divested  in  the  man- 
ner designated  by  statute.  2  Washb.  Real 
Prop.  414:  WIlBon  v,  Wilson,  13  Barb.  252- 
264;  Chubb  v.  Johnson,  U  Tex.  470.  This 
general  doctrine  Is  not  understood  to  tic 
controverted  by  the  appellant.  Accord- 
ing tu  the  positions  assumed  upon  the  ar- 
gument, the  claim  Is  that  the  heir  succeed- 
eO.  to  the  estate,  which  thereupon  became 
Immediately  subject  to  the  Judgment 
against  him  aud  available  tu  process,  and 
only  liable  to  a  defeasance  if  the  repre- 
sentative or  creditor  should  proceed  In  tbe 
authorized  way  to  appropHatA  tt.  Con- 
ceding, ex  gratia,  that  the  heir  took  a 
legal  estate,  there  can  certainly  beno  ques- 
tion but  that  it  was  subject  to  execution, 
and  might  be  levied  upon  by  the  Judgment 
creditor.  Plttn  v.  Hendrls,  6  Ua.  452; 
Black  V.  Steel,  1  Btilley,  307.  It  is  entirely 
unimportant  to  dlscMsa  or  adjudicate  this 
proposition,  since  the  vital  question  Is 
whether  what  was  dune  by  the  adminis- 
trator was  a  BufBciently  substantial  com- 
pliance with  the  statute  to  be  operative 
to  direst  the  heir's  title.  The  answer  to 
this  Inquirj-  will  dispose  of  the  controver- 
sy. Tliat  tbpre  is  ample  statutory  au- 
thority toBubjectreal  property  to  the  pay- 
ment of  debts  admits  of  no  question.  In 
the  absence  ot  a  power  conferred  by  will, 
action  may  be  taken  by  the  representa- 
tive under  the  provision  of  section  3577, 
etc..  of  the  General  Statutes  of  1SS3.  This 
icctlon  3577  commences:  "Whenever,  after 


Inventory  and  appraisement  therein,  as 
herein  provided,  ft  shall  appear  that  the 
personal  estate  of  any  decedent  Is  insuffl- 
clent  to  discharge  the  just  debts,  •  •  » 
resort  may  be  had  to  Che  real  estate." 
This  section  evidently  refers  tu  an  antece- 
dent statutory  provision  for  tiie  making 
of  an  Inventory  of  the  personal  property, 
and  ItB  appraisement  by  individuals  des- 
ignated 1)3'  order  of  the  court  fur  the  pur- 
pusi'.  All  this  is  to  be  done  within  30 
days  after  the  administrator's  appoint- 
ment, and,  together  with  one  or  two  sim- 
ilar duties,  is  among  the  earlier  things  tu 
be  done  by  him  In  the  settlement  of  the  es- 
tate. Since  the  petition  in  this  case  falls 
to  show  the  making  ot  an  Inventory,  and 
does  not  state  that  there  was  an  appraise- 
ment, and  the  record  affirmatively  shows 
that  nothing  of  the  sort  was  done,  It  ts 
contended  that  It  could  not  serve  as  a  ba- 
sis furproceedlngs  to  sell  real  estate.  This 
can  only  be  contended  tor  on  the  hypothe- 
sis that  tbe  maklnjc  of  theluventoiy  and 
the  appraisement  are  conditions  precedent 
to  the  exercise  of  the  right  by  the  admin- 
istrator tu  resurt  tu  tbe  real  estate  fur 
satisfaction  of  the  debts.  This  conten- 
tion cannot  be  supported  by  the  phraseol- 
ogy of  the  statute,  for  It  dues  nut  provide 
that  It  shall  appear  by  tbe  Inventory  and 
appraisement  that  the  persunal  estate  is 
Insufhcient,  but  tbe  right  tu  resurt  to  tbe 
realty  Is  given  whenever  It  appears  that 
the  personalty  Is  Insufficient  for  the  pur- 
pose. The  words  "after  Inventory  and  ap- 
pruisement**  can  properly  be  taken  only  as 
u  designation  of  the  time  at  which,  or  be- 
fnre  which,  the  administrator  may  nut 
make  hie  application.  It  Is  simply  a  stat- 
Qtory  method  ot  fixing  tbe  oi-der  o!  the 
proceedings,  and  In  no  sense  can  be  so 
held  to  be  a  condition  precedent  as  to 
make  a  failure  tu  observe  that  statutory 
pruvlskm  ueceMsarily  fatal  to  the  proceed- 
ings. The  reasoning  ot  the  principal 
opinion  on  the  lack  of  the  necessity  tor  an 
inventory  and  appraisement  under  the 
facts  existing  In  this  case  Is  entirely  satis- 
factory and  conclusive. 

The  subsequent  section  relates  to  the 
form  and  contents  of  the  petition  which 
the  petitioner  must  present  tu  the  cuurt. 
It  specifies  the  cuurt  In  which  It  shall  be 
filed,  and  directs  that  the  petltlun  must 
set  forth  the  amount  and  value  ot  the 
personal  estate  "according  to  the  Inven- 
tory and  appraisement."  This  phraseol- 
ogy the  appellee  contends  necessitates  a 
statement  in  the  petition  that  the  Inven- 
tory aud  appraisement  were  had.  No 
such  construction  is  ut  all  necessary,  bat 
in  this  regard  the  section  as  a  whule  sim- 
ply requires  the  petition  tu  shuw  tbe 
amount  and  valne  uf  the  persunal  estate. 
The  primary  pnrpuse  ut  the  limitation  Is 
that.  If  there  be  an  Inventory  and  ap- 
praisfment,  the  petition  shall  be  In  accord 
with  Its  terms.  If  It  be  adjudged  that  an 
Inventory  uiiil  appraisement  are  nut  neces- 
sary, then  the  purpuse  uf  the  statute  Is 
acciimpllshed  when  the  amount  and  tbe 
value  uf  the  personal  estate  are  shown  by 
the  petition.  The  section  further  contin- 
ues tu  prescribe  what  shall  bedune  In  case 
any  sale  has  been  made  of  a  purtlon  of  the 
estate;  requires  tbe  amount  ot  debts  and 
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claims  allowed  and  dfsallon'eil,  and  the 
amount  of  tbeleKat-liiS, If  any,  to bpstated ; 
and  likewisu  reqalres  It  to  contain  a  de- 
scription ul  tht>  whole  of  the  real  estate  u[ 
whlcd  the  decedent  died  seised,  the  nature 
of  the  title,  the  nature  and  value  of  the 
tseveral  parcels,  and  the  nature  and 
aninunt  oT  the  Incumbrance.  This  Is  the 
substantial  phraseology  of  the  section 
QDder  consideration.  In  the  case  at  bar 
the  iwtitlon  set  forth  the  amount  and 
value  of  the  estate,  and  the  debts  and 
claims,  described  the  property  In  contro- 
versy as  that  of  which  the  ancestor  died 
itelsed,  stated  her  estate  to  be  that  of  a 
fee-simple,  set  oat  tbe  Incumbrance,  and 
prayed  the  aid  ot  the  cuart.  It  did  not 
state  In  so  many  words  that  this  was  all 
the  real  property,  nor  did  It  a1  tempt  to 
specify  the  value  ot  the  realty  described. 
These  defects,  It  is  claimed,  are  Jurlsdlc- 
tlonally  fatal.  Many  cases  In  California 
contain  much  that  is  apparent  authority 
for  the  contention ;  but  when  this  set-tion 
Is  constmed,  as  It  most  be,  In  connection 
with  the  subsequent  provisions  ot  the 
statute,  whereby  the  statutory  scheme 
for  subjecting  the  property  ot  a  decedent 
to  the  payment  of  hfs  debts  is  com- 
pleted, they  cannot  be  held  conclusive  ot 
the  present  controversy.  It  is  not  unlver- 
sAlly  troe,  even  tn  California,  thnt  u  fail- 
ure to  comply  with  some  of  tbe  statutory 
requlmments  Is  absolutely  fatal.  Tbe 
doctrine  there  only  fcoes  to  the  extent  of 
eBtabllsUinji:  theruleto  be  that  wherethere 
Is  a  total  failure  to  observe  them  It  Is  fatal, 
because  those  requirements  are  of  neces- 
sity  Jurisdlctlnnol  In  many  particulars. 
But,  as  was  said  In  Stuart  v.  Alien. 16  Cal. 
501 :  "It  Is  not  necessary.  In  order  to  exer- 
elae  Jurisdiction,  that  there  shall  be  a  liter- 
al compliance  with  the  directions  of  the 
statute;  a  substantial  compliance  Is  suffi- 
cient. The  mnln  fact  required  is  the  aver- 
ment of  tlielnsuftlciency  of  personal aHsets, 
and  mere  tormal  defects  In  the  mode  of 
statement  would  not  affect  tbe  Jurisdic- 
tion." Under  that  rule,  tbe  petition  In 
this  case  Is  abundantly  aufficlent.  The 
lack  ot  assetB,  the  existence  of  the  debts, 
that  the  ancestor  died  seised  ot  real  iirop- 
erty,  the  natnre  of  her  title,  and  tlie  tact 
ct  tbe  Inc'imhrnnce,  were  all  set  out. 
These  were  the  fundamental  requirements. 
The  failure  to  state  that  this  was  all  the 
real  property  of  which  she  died  seised,  and 
the  nefrlect  to  set  up  Its  value,  wnnld  be 
purely  format  defects,  available  to  tbe  per- 
sons who  are  partlea  to  tbe  proceedings, 
If  tbey  eouKht  to  take  advantage  of  them 
by  either  demnrrer  or  motion, but  entirely 
Ineffectual  to  deprive  the  court  of  Jurisdic- 
tion In  the  premises.  A  principal  phase 
of  tbis  question  received  consid'eratloa  In 
CaMfomia,  where  the  court  says,1n  Town- 
aend  t.  Gordon.  19Cal.  aOH:  "It  maybe 
that  the  omission  of  a  portion  ot  the  real 
eerate  would  not  affect  the  proceedings  or 
the  sale  of  another  portion  desurlbed. " 
The  court  then  proceeded  to  discuKs  the 
question  whether  thehelrcould  bcdivested 
of  his  title  to  any  property  for  the  sale  of 
which  there  was  no  petition,  and  the  ne- 
cessity for  the  petition  as  a  Juiiedlctlonnl 
foundation  for  the  proceeding;  but  con- 
ceded that  tbe  want  ot  a  statement  in  the 
T.26p.no.2— 11 


petition  that  that  was  all  of  tbe  estate 
would  not  be  destructive  of  tbe  validity 

of  the  sale,  provided  only  that  thing  was 
sold  which  the  petition  described.  This  Is 
in  accordance  with  reason  and  soand 
sense.  This  Is  the  only  construction  con- 
sistent with  the  subsequent  statutory  pn>- 
vl^lons.  It  is  evident  that  the  petition  la 
nothing  more,  so  far  as  its  effect  and  posi- 
tion In  the  proceeding  are  concerned,  than 
that  of  a  complaint  In  an  ordinary  suit; 
and,  If  onougli  is  c<mtalned  therein  to  call 
upon  the  heirs  who  are  made  parties  to 
respond,  It  Is  sufficient,  because  the  action 
of  the  court  does  not  rest  upon  the  peti- 
tion Itself.  This  is  a  very  strong  reason 
tor  disregarding  the  binding  force  ot  the 
authorities  which  hold  slight  defects  fatal 
to  the  Jurisdiction  of  the  court.  By  the 
provisions  ot  sections  3585  and  S5K8,  the 
court  Is  bound  to  proceed  according  to 
the  prlnciulee  ot  courts  of  chancery  In  like 
cases,  and  It  is  enacted  that  an  Issue  shall 
be  formed,  heard,  and  determined,  and 
that  the  court  must  hear  prooia  touching 
tbe  matters  alleged  In  the  petition. 
Whether  tbe  petition  betaken  asconfessed. 
or  thehearing  Is  had  upon  an  issue  framed 
under  the  statute,  tbe  court  must  take  the 
testimony, and  decide  the  matter  upon  the 
proofs.  It  is  thus  evident  that  under  our 
statute,  after  service  of  process,  all  that 
1b  essential  to  confer  upon  the  court  Jurlv- 
dlctlon  to  proceed  In  the  premlsea  is  a  pe- 
tition wblcb  shall  substantially  contain 
what  the  statute  points  out.  The  peti- 
tiim  In  this  case  contains  everything  that 
the  statute  specifies,  with  the  solitary  ex- 
ception of  tbe  words  "tbe  whole,"  and  a 
statement  of  value;  things  not  of  the  sub- 
stance, but  of  the  form,  which  must  of  ne- 
cessity  have  been  cured  by  the  hearing 
which  the  statute  provides  for.  There 
seems  to  be  a  strong  statutory  support 
for  the  position  taken  In  the  main  opinion 
that  the  creditor  was  neither  a  necessary 
nor  an  indispensable  party.  This  is  found 
in  sections  3578  and  S587,  In  the  first  of 
which  It  is  provided  that  the  widow  or 
husband,  the  heirs  or  devisees,  ahall  be 
made  defendants;  and  in  the  second  ot 
which  It  Is  enacted  that  any  creditor  or 
person  interested  in  the  estate  may  ap- 
pear; thus,  upon  tbe  doctrine  ot  exclusion 
by  expression,  making  it  plain  that  tbe 
creditor  ot  the  hair  was  in  no  sense  a  nec- 
essary  party  to  the  proper  settlement  of 
tbe  controversy.  F'or  tbe  reaaona  above 
assigned,  as  well  aa  those  ezpreaaed  In  tbe 
main  opinion,  the  exceptlouH  ahuuld  be 
overruled,  and  tbe  Judgment  follow  aa 
originally  recommended. 

Bbbo  and  Richmond,  CC.,  concur. 

Pbr  Cukiam.  For  the  reasons  stated  in 
the  foregoing  opinion  and  In  the  principal 
opinion  prepared  by  Mr.  Commiaaloner 
Hkkd  the  Judgment  Is  reversed. 


CAt.DWELL  V,  WlLT^RT. 

(Supreme  Court  of  Cotmado.  March  6, 1S9I.) 

CONTBACT  TOB  LSASE— -EVIDEKOB— BOTFIOUCKOT. 

In  an  action  far  breach  of  oontractto  lease 
a  mine  plaintilE  testifled  that  defendant  contract- 
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ed  to  lease  him  the  mine  for  five  years.  The  evi- 
dence for  defendant  showed  that  be  was  not  the 
owner  of  the  mine,  but  had  a  lease  thereof  for  a 
year,  and  that  he  agreed  to  allow  plaintiff  to  mine 
coal  therein  for  thatperioa.  He  denied  having 
made  any  other  agreement,  his  testimony  bein^ 
supported  by  other  witnesses:  and  introdaced  b 
letter  from  plaintiff  recognizing  the  agreement 
under  which  he  was  then  working,  and  asked  de- 
fendant to  send  him  a  "bogun  contract"  for  a 
longer  time  to  bo  used  to  induce  a  railroad  to  put 
In  a  side  track  for  plaintiff,  and  then  to  be  re- 
turned to  defendant.  Bcld,  that  the  evidence 
would  not  support  a  verdict  tor  plaintiff. 

CommiaslonerB'  declRlon.  Appeal  from 
district  court,  Fremont  county. 

Geo.  C.  Nonia  and  R.  H.  GUmore,  for  ap- 
pellant. John  G.  Taylor  and  A.  Macon, 
for  appellee. 

Rrrd,  C.  Tills  was  an  action  brought 
by  appellee  to  r^'corer  damages  for  a  fail- 
ure to  execute  and  deliver  a  lease  to  a 
certain  coal  mine  In  Fremont  county. 
The  ]Bt(ues  were  made  by  croHH-complaint 
and  answer.  In  some  former  litigatiun, 
which  appears  to  have  been  between  the 
Caldwell  Coal  &  OllCompany,— a  c»trpora- 
tion  of  which  appellant  was  president, — 
some  tither  corporation,  and  appellee,  the 
nature  and  result  uf  which  are  nut  dl8- 
closed  in  this  record.  It  appeara  a  stipala- 
tlon  was  filed  under  which  an  agreed  judg- 
ment was  entered,  and  that  by  mich  doc- 
nment  It  was  agreed  that  this  action 
should  be  prosecuted  by  the  appellee 
against  Caldwell  Individually.  In  mak- 
Ing.  up  abstracts  of  records  counsel  unfort- 
unately, frequently,  well  knowing  the 
premises  themselves,  foi^et  that  this 
court  is  not  equally  well  Informed  in  re- 
gard to  proceedings  in  the  trial  court,  and 
cause  much  labor  and  trouble  bynot  stat- 
ing full  and  sufficient  facts,  and  we  are 
compelled  to  grope  about,  and,  by  in- 
ference Irom  tlie  nieHfjer  facts  stated,  to 
arrive  at  some  conclusion  In  the  premises. 

The  case  in  some  respects  Is  quite  pe- 
cullar.  The  allegations  in  the  cross-com- 
platnt  are  that  on  June  16.  1S84,  Elder, 
Jones.  Delano,  Cole,  and  appellant  were 
the  owners  In  fee  and  In  poBfession  of  cer- 
tain lands,  and  that  they,  "desiring  to 
liave  the  same  proMpccted  for  coal,  agreed 
with  appellee  that  he  [appellee]  should 
explore  for  coal. and, in  caseof  discovery  of 
a  vein,  said  Elder,  Jones,  Cole,  Delano,  and 
Caldwell,  for  certain  considerations,  which 
Included  payment  of  royalties  »  •  • 
should  and  would  execute  to  him  (Willoy) 
their  certain  lease  and  demise  in  writing 
of  the  whole  of  said  premises  for  a  term 
of  five  yeara,"etc.  "Thatln  and  about 
the  making  of  the  said  agreement  with 
appellee  the  said  Elder,  Jones,  Cole,  and 
Delano  were  represented  by  the  said  ("ald- 
wcll.  who,  in  making  the  said  agreement, 
acted  and  agreed  for  and  on  behalf  notonly 
of  hini,  the  said  Caldwell,  but  of  tlie  said 
Elder.  Jones,  Cole,  and  Delano;  and  that 
Caldwell  was  •  *  »  authorized  so  to 
agree,  "for  the  others.  This  Is  the  only 
agreement  alleged,— a  joint  agreement  of 
all  the  owners;  the  consideration  mov- 
ing them  being  to  have  "the  land  pros- 
pected for  coal."  It  Ib  also  alleged  that, 
after  the  agreement  was  made.  Elder, 
Junes,  Cole,  and  Delano  were  l^lly  in- 


formed, and  ratified  It,  and  permitted 
him  to  go  to  work  upon  the  land  :  that, 
relying  upon  the  agreement,  appellee  en- 
tered Into  possession, expended  large  Hums 
of  monej',  and  on  his  part  complied  full,T 
therewith;  that  Caldwell.  Jones. Cole,  and 
Delano  delayed  and  finally  refused  to  exe- 
cute a  lease,  and  that  appellee  sustained 
great  damage;  prays  that  all  the  last- 
named  parties  be  made  defendants,  for  a 
decree  compelling  a  lease,  for  an  injunc- 
tion, damages,  etc.  The  complaint  was 
verified  by  appellee.  There  was  no  joint 
answer,  and  neither  Elder,  Cole,  Jonet, 
nor  Delano  answered.  Appellant  an- 
swered indlvidaally,  denying  that  he.  In- 
dividually or  In  connection  with  others, 
at  any  time  made  an  agreement  to  lease 
the  land  or  the  mine  for  five  years,  or  any 
other  time;  denied  that  at  anytime  be- 
fore November  1884,  he  was  the  owner 
of  any  part  uf  or  had  any  interest  In  the 
land;  denied  that  be  desired  to  have  the 
lend  prospected  for  coal,  or  that  he,  Indi- 
vldually  or  In  connection  with  otliers,  ea 
tered  Into  an  agreement  with  appellee  tu 
explore  the  land  for  coal;  denied  that  he, 
for  himself  or  in  counectlon  with  others, 
was  to  execute  any  lease  whatever;  de- 
nied that  he  ever  represented  Elder.Junes, 
Cole,  and  Delano,  or  either  of  them,  in 
any  agreement  witbappellee  as  agent;  ad- 
mitted that  on  June  15, 1S84,  he  was  In 
posBesHlonof  tlie  premises,  but  alleged  Itto 
have  been  under  a  lease  from  the  owners, 
that  expired  ou  the  15th  of  November. 
1884;  admitted  that  appellee  mined  and 
took  coal  from  a  vein  on  the  premises,  but 
denied  that  it  was  under  any  agreement 
with  him,  or  with  hie  autiiority.  etc. 
The  answer  was  verified.  It  Is  evident 
that  there  is  not  a  full  transcript  of  the 
croKS-complalnt  In  this  record.  It  ap- 
Ijears  Inferentlally  that  certain  corpora- 
tions were  made  co-defendants.  Who 
they  were,  and  for  what  purposes  joined, 
we  are  not  informed.  It  is  stated  that 
"the  corporations  answered  the  cross- 
complaint,  but  no  issue  coneernine:  them 
was  tried."  The  ana w era  of  tiie  curpora- 
tions  are  not  given.  The  trlnl  was  to  f. 
Jury,  resulting  In  a  verdict  for  appellee  foi 
f3.345.  and  a  Judgment  upon  the  verdict 

It  appears  to  have  been  conceded,  or  ai 
least  not  disputed,  that  at  the  time  of  thf: 
alleged  making  of  the  agreement  appel- 
lant owned  no  interest  In  the  property, 
and  that  he  flrnrt  acquired  an  Interest  ii> 
November  following.  It  Is  also  conceiled, 
or  not  disputed,  that  at  the  date  of  the 
alleged  agreement  lor  a  lease  neither  ap- 
pellant nor  the  corporation  of  which  he 
was  president  had  any  Interest  in  tha 
property,  except  a  lease  from  the  owners* 
expiring  on  November  15th  of  the  same 
year;  and  that  at  the  expiration  of  sacb 
lease  the  owners  went  into  possession, 
and  retained  It  until  January  1.  1885, 
when  a  new  lease  was  made  to  appellant 
for  one  year. 

Numerous  errors  are  assigned,  many 
of  which  it  will  not  be  necessary  to  dis- 
cuss. It  is  urged  that  the  damages  al- 
lowed wew  excessive.  Nearly  al)  of  the 
evidence  in  the  record  upon  the  qufstion 
of  damage  was  that  of  appellee.  Appar- 
ently no  effort  at  redaction  was  made  by 
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appellant.  If  the  flndlng  upon  tbe  other 
lsflue6  was  correct,  and  can  be  tjuntalned, 
tbe  aBHeBflment  must  stand.  The  amount 
was  warranted  by  the  evidence,  and  seems 
reuBonahly  moderate  under  tlie  proof. 
A  party  cannot  let  Bach  questlona  go  by 
default  upon  the  trial,  anci  urge  tbem 
here,  when  the  only  questluu  Is  hb  to  the 
amount  awarded,  and  the  verdict  does 
not  exceed  the  proof. 

Upon  tbe  trial  there  was  no  evldencf*  In- 
troduced nor  attempt  made  to  eBtahllsb  a 
joint  agreement  by  tbe  ownets  to  make  a 
lease,  nor  of  any  desire  to  hare  the  land 
explored  orprospected  forcoal,  which  was 
alleged  as  the  Incentive  or  nonsideratlon 
for  the  supposed  promlBe.  It  was  shown 
and  conceded  that  Caldwell  was  not  an 
owner;  that  be  was  In  posBesslon  under  a 
leaae  from  the  owners;  consequently, that 
the  owners  had  no  control  of  the  proper- 
ty  fur  the  pnrpoHS  soppoBed  at  the  time, 
nor  tbe  possesion  of  tbe  pniperty  as  al- 
lured In  tbe  croBB-complalnt.  No  effort 
was  made  to  in  any  wayconnect  the  own- 
ers with  the  transaction.  Ko  proof  was 
made  or  attempted  In  support  of  the  alle- 
gfatlon  that  Caldwell  acted  as  tbe  agent  of 
the  owners;  and,  although  the  only  agree- 
ment alleged  was  a  joint  one,  where  all 
the  owners  were  partlea,  appellee  (Wllley) 
testified  to  an  agreement  with  Caldwell 
alone,  stating  in  bis  evidence  that  he  sup- 
pcwed  him  (Caldwell)  to  be  the  sole  own- 
er of  the  8.000  acres  of  land,  and  that  he 
never  knew  that  he  was  not  the  sole  own- 
er until  November  16, 18f^. 

Tbe  testimony  )b  very  volumlnons  and 
contradictory.  The  only  person  testify- 
ing directly  and  positively  to  a  contract 
for  a  lease  for  Ave  years,  is  the  appellee. 
J.  C.  Bansemer'B  testimony  was  taken  on 
behalf  of  appellee.  He  says  that  Willey  en- 
tered upon  theland.  and  commenced  open- 
ing tbe  mine,  July  8.  1884,  "  by  permlssiou. 
and  with  theexpectationof  getting  a  lease 
from  Caldwell.  I  became  interested  with 
Willey.  holding  one-half  Intoest:  I  fnr^ 
Dishing  what  cash  means  were  needed  and 
credit toboyothermaterials.  •  •  •  Aft- 
er the  expiration  of  the  Caldwell  Coal  & 
Oil  Company's  lease,  November  15,  1SS4, 
Wliley  desired  me  to  get  a  lease  from  Mr. 
Jones,  who  represented  the  lai^est  por- 
tion of  the  property. "  In  answer  to  an  In- 
terrogatory he  says:  "Mr.  Willey  stated 
that  he  had  no  doubt  that  he  conld  get  a 
lease,  but  that  it  always  ended  In  failure. 
Twice  he  represented  that  he  had  a  lease 
from  Caldwell,  but  was  never  able  to  pro- 
duce it. "  In  answer  to  the  interrogatory : 
"Did  you  ever  porcbase  from  Mr.  Willey 
his  claim  or  interest  In  the  Willey  mine, 
and,  it  so.  when? "he  said:  "Mr.  Wliley 
Bold  me  his  entire  Interest  in  the  mine 
April  21. 18S5.  with  the  positive  asanrance 
that  I  should  have  a  lease."  This  tuuiigD- 
ment  was  In  writing,  and  was  put  In  evi- 
dence as  Exhibit  A.  In  answer  to  tbe  in- 
terrogatory: "Did  you  ever  have  any 
conversation  with  Mr.  Caldwell  on  tbe 
subject  of  the  five>years  lease?"  he  said: 
"Yes:  during  Che  first  week  in  July,  1884. 
Question.  In  that  conversation,  did  you 
ascertain  from  Mr.  Caldwell  that  he  had 
agreed  with  Willey  to  give  you  and  Willey 
a  five-yean  lease  upon  the  coal  vein?  An- 


swer. Mr,  Caldwell  left  me  under  that  Im- 
pression. "  On  re-direct  examination  be 
was  asked:  "Did  Mr.  Caldwell  ever  tell 
you  himself  that  he  would  give  Mr.  \Vlliey 
a  five-years  lease,  or  did  he  state  that  fact 
to  Mr.  Wliley.  and  did  Mr.  WHIey  report  it 
to  you?  A.  He  did  not  tell  me  personally, 
but  told  Willey,  and  Willey  reported  it  to 
me."  The  witness  further  testified  that 
in  November  or  the  first  of  December,  1884, 
he  knew  Caldwell's  lease  had  expired ;  that 
at  the  request  of  Willey  he  went  to  see 
JoneB,  to  secure  a  lease  from  the  owners; 
and  that  several  times  Jones  promised 
them  a  lease.  Thla  rather  equivocal  and 
uncertain  testimony  of  Bansemer's  Is  all 
the  testimony  supporting  Willey.  Cald- 
well positively  and  directly  denies  that  he 
ever  agreed  with  Willey  to  make  a  lease 
for  five  years;  Btates  that  it  would  have 
been  impossible  for  him  to  have  done  so- 
i'Vrat,  tor  the  reason  that  he  was  not  an 
owner  of  any  share  of  the  property  at  tbe 
time  the  alleged  promise  was  made ;  aecomt, 
that  all  tbe  control  he  had  of  the  property, 
or  Interest  In  It,  was  that  of  the  Caldwell 
Coal  &  OH  Company,  which  was  a  lease 
to  expire  in  four  or  five  months.  Cald- 
weirs  testimony  is  sustained  by  that  of 
Mr.  JoneB,  one  of  tbe  largest  owners  of  the 
property.  He  testified  that  in  July,  1884,- 
Willey  had  a  conversation  with  him.  "He 
said  *  *  *  he  bad  got  permission  to 
mine  on  section  18  until  the  expiration  of 
Caldwell's  lease,  which  expired  the  15th  of 
November,  1884;"  and  on  crosH-examlnH- 
tion,  when  asked  in  regard  to  Willey's 
knowledge  of  the  time  that  Cald^uirs 
lease  expired,  said :  **  He  did  know,  tor  I 
told  Willey,— so  had  Caldwell,— how  long 
Caldwell's  lease  was  to  run.  Question. 
When  did  you  tell  him  this?  Answer.  Pre- 
vious to  the  time  he  commenced  work  on 
section  18  he  was  there  working  by  the  day 
at  wbat  was  called  the 'Canfleld '  mine. " 
On  November  15,  1884,  the  Caldwell  lease 
expired,  and  possession  was  taken  by  the 
owners.  Willey,  by  license  or  permission 
of  the  owners,  continued  to  mine  until 
January  1, 1885,  paying  royalty  to  Mr. 
Jones.  At  that  time  a  new  lease  was 
made  by  tbe  owners  to  Coldwell  for  one 
year.  Mr.  Jones  says :  "  After  the  lease 
was  made  to  Caldwell,  T  told  Willey  that 
he  must  stop  mining  coal  there,  but  that 
he  could  go  to  Caldwell,  and  see  if  liecould 
get  Mr.  Caldwell's  consent  to  mine  coal. 
Mr.  Willey  said  be  would  go  to  Caldwell 
about  it.  Question.  Did  Wliley  claim  at 
that  time  that  h«  was  there  under  a  lease 
or  promise  of  a  lease  from  Caldwell?  An- 
swer. No;  he  said  that  he  wanted  to  get 
a  lease  from  Caldwell."  Willey  had  paid 
Caldwell  no  royalty  whatever  for  the  coal 
taken  oat  between  the  time  of  his  entry 
and  the  expiration  of  the  lease  on  the  15th 
of  November  previous.  It  Is  shown  that 
Willey  went  to  Caldwell  to  get  a  lease  aft- 
er Caldwell  got  tbe  new  letise  from  Jann- 
ary,  1885,  to  January,  1886;  and  Mr.  Jones 
further  says:  "I  was  in  Caldwell's  office 
about  March,  1885.  and  Caldwell  read  a 
memorandum  to  Willey.  Willey  wanted 
to  get  a  lease,  but  did  not  pay  the  rnyal- 
t.y.  Caldwell  insisted  it  should  be  paid; 
not  only  all  back  royalty,  but  for  all  coal 
he  should  mine  in  the  future.   Willey  said 
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he  would  Bee  CaMwcill  again."  He  farther 
testified  that  the  memorandum  for  a  lease 
made  by  Caldwell  to  Willey  was  to  expire 
December  81, 1885,  and  that  Willey  made 
no  objection  to  the  time  meDttoned.  "I 
never  heard  of  a  flre-years  lease  until  a 
Bhort  time  before  this  salt  was  com- 
menced." 

G.  F-  KMer,  one  ol  the  owners,  testified. 
In  answer  to  the  question  whether  he  had 
ever  bad  any  conversatloa  with  Willey  re- 
sardlne  a  lease:  **I  had  several  conversa- 
tions with  him  In  my  room ;  also  in  George 
C.  Norrls'  room ;  and  he  made  certHin 
statements  In  which  he  said  Mr.  Jonee 
bad  g^iven  blm  a  lease,  and  that  Mr.  Cald- 
well had  given  him  a  lease,  etc.  After- 
wards Mr.  Jones  and  Mr.  Caldwell  met 
him  In  my  room,  and  toKether  they  said 
that  they  had  never  made  such  a  lease. 
Mr.  Willey  was  present  when  tbestatement 
was  made,  and  that  they  bad  never  made 
orpromised  a  lease.  When  this  statement- 
was  ma.de  Mr.  Willey  did  not  contradict 
It.  This  was  daring  a  conTeraatlon  with 
Willey,  and  he  beard  it." 

Although  the  former  owners  of  the  land 
and  the  Cald  well  Coal  &  Oil  C-ompany  were 
by  stipDlatlon  dropped  out  of  the  litiga- 
tion, and  it  was  continued  against  appel- 
lant alone,  an  examination  of  the  entire 
evidence  shows  that  whatever  was  done 
or  attein{jted  by  Caldwell,  If  not  done  on 
behaU  of  the  corporation  of  which  he  was 
president,  was  done  tbrough  and  by  ad- 
vising with  or  with  the  co-operatlou  of 
Mr.  Norris,  the  secretary  of  the  corpora- 
tion. Mr.  Norrls  testified  that  on  the  8th 
or  9th  of  July,  1884,  he  was  at  the  office  on 
Coal  creek,  and  Mr.  Caldwell  sbowetl  blm 
a  statement  or  proposition  for  a  lease  to 
Willey  for  five  years  in  the  handwriting  of 
Mr.  Bansemer,  that  Caldwell  said  Willey 
had  left  there  the  night  before.  It  ap- 
pears the  matter  was  by  Caldwell  sub- 
mitted tu  Norrls  for  his  action  or  considera- 
tion, and  be  testified :  **  Immediately  after, 
I  went  over  to  see  Mr,  Willey.  His  house 
was  probably  twenty  rods  from  the  office. 
Before  I  arrived  at  the  house,  be,  being  In 
the  yard,  came  to  meet  me.  I  spoke  to 
Mr.  Willey  about  the  memorandum  he 
had  left  at  the  office  for  the  lease.  I  at 
once  said  to  Mr.  Willey  that  it  was  Impos- 
sible to  think  of  such  a  lease  as  that,  be- 
cause we  only  had  an  option  on  the  prop- 
erty tliat  would  only  run  about  four 
months  from  that  time,  or  ending  the  15tb 
of  November,  1884:  and.  wblle  we  expected 
to  take  the  property,  yet  we  could  not 
execute  a  lease  for  longer  than  that  time 
under  any  circumstances.  Neither  would 
I  advise  him  to  take  a  lease  for  any  length 
of  time,  on  account  of  the  uncertainty. 
Mr.  Willey  said  he  was  not  particular 
about  that;  that  tbatwas  written  byMr. 
Bansemer,  and  he  had  put  In  live  years, 
but  he  was  willing  tu  take  It  for  any 
length  of  time,  but  he  did  nut  like  to  take 
it  for  a  short  time,  because  It  woold  be 
necessary  tor  him  to  get  some  other  par- 
ties to  furnish  him  the  money.  I  tnld  him 
tbat  was  n  matter  he  munt  decide  lilmself, 
but  it  was  utteriyimpostilble  fur  us  to  exe- 
cute a  leiiae  longer  than  the  15th  of  No- 
vember, 1884.  Question.  Was  there  any- 
thing said  at  that  time  to  Mr.  Willey 


about  a  promise?  Answer.  He  said  noth- 
ing whatever  about  a  promise  being  made. 
•  •  •  I  then  said  tu  Mr.  Willey  that  I 
would  draw  up  for  him  a  permit,  if  he 
wished  something  in  writing,  to  go  on 
and  mine  rojl  up  to  the  time  our  lease  ex- 
pired,—the  15th  of  November,  1SK4.  I  Im- 
mediately went  over  to  the  office,  and 
drew  up  a  rough  sketch  of  a  Ucenxe  or  per- 
mit for  him  to  mine,  and  banded  It  to  Wil- 
ley, [which  he  Identifies  as  the  one  In  evi* 
dence.]  I  told  blm  that  was  the  utmost 
that  we  could  do.  He  then  said  he  was 
satisfied  with  that,  but  he  wished  tu  send 
It  to  Mr.  Bansemer.  •  •  *  He  told  me 
be  was  perfectly  satisfied  with  this,  but 
said  he  would  have  to  submit  it  to  Mr. 
Bansemer;  and,  whether  Mr.  Bansemer 
agreed  to  It  or  nut,  he  would  execute  It 
when  it  came  back.  I  then  and  there  dts* 
tlnctly  told  Mr.  Willey  I  woold  not  advise 
him  to  do  anything  whatever  with  this 
property;  it  was  so  short  a  time;  and  It 
would  be  foolisti  for  him  to  go  on  and  go 
to  any  expense  mining  coal  under  this 
agreement.  He  said  he  could  get  coal  al- 
most from  the  surface,  and  the  expense  of 
opening  the  mine  would  be  very  small, 
and  that  he  was  willing  to  take  the  risk." 

The  testimony  of  John  S.  Palmer  in  re- 
gard to  conversations  had  by  blm  with 
Willey  also  sustains  the  other  evidence 
given  on  the  part  of  the  appellant.  It  is 
clear  that  the  only  written  Instrument 
given  appellee  was  the  unsigned  draft  of 
the  license  or  permit  drawn  and  delivered 
by  Norrls.  It  also  appears  from  the  test^ 
mony  of  appellee,  as  well  us  that  of  oth- 
ers, that  during  tbe  occupation  of  the 
mine  by  Willey  lie  wis  in  treaty  with  the 
Denver  ft  Rio  Grande  Ballway  Company, 
or  with  some  of  its  officers,  to  secure  a 
side  track  and  switches  at  tbe  coal-bank, 
to  fucllltate  shipping;  and  on  October  19. 
1884,  he  wrote  the  following  letter,  which 
was  in  evidence,  and  marked  **  Exhibit  C : " 
-Coal  Creek,  Colo.,  t0-19-18>»4.  Mr.  Cald- 
well  &  Norrls— Dr.  Sirs:  Sence  my  return 
from  Denver  i  have  Bin  thinking  what  Is 
Best  to  do  when  Mr.  Danforth  loros  np 
here  and  wants  to  see  my  contracic  B«'fore 
contracking  with  me  for  my  coal.  Don't 
you  think  It  will  Bee  Beatforyou  to  Draw 
up  a  Bogus  Contrack  and  send  It  to  me. 
with  the  understanding  that  I  will  return 
tbe  same  to  you  after  tbeD.  &  R.  g.  Puts  a 
Switch  in  at  tbe  mine;  if  1  show  tbe  one 
1  have  got  they  want  do  £nny  thing,  you 
Bet.  Please  let  me  here  from  you  at  once 
what  Is  Best  to  do.  the  miners  all  hot 
yet.  yours  Respectfully,  H.  WuxBY."  In 
this  there  is  no  assertion  of  any  promise 
to  him  by  Caldwell  to  make  and  execute  a 
bonu  fide  contract  of  lease,  and  asking  a 
fulflllment  of  a  promise,  no  complaint  that 
it  has  not  been  done,  but  a  tacit  adniis- 
slun  that  tbe  unsigned  draft  of  a  license 
was  the  document  under  which  he  held, 
and  his  authority  for  mining.  He  says.  If 
lie  shows  the  authority  he  baa,  the  rail- 
road company  will  do  nothing:  and  with 
an  exhibition  of  moral  obliquity  tbat 
should  discredit  him  In  any  court  he  asks 
tbat  a  "bogus  "contract  of  lease  be  sent 
to  iiim,  by  which  be  can  impose  upon  the 
railroad  company,  and  afterwards  retara 
it.  It  Is  nnnecesBar;;  to  comment  opon 
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Wllley*B  testimony,  or  liia  want  ol  moral 
Integrity,  ae  evinced  by  ble  own  evidence 
and  In  tils  correspondence.  It  la  sufficient 
to  Bay  that  his  testimony  le  not  only  not 
supported  by  tbat  of  any  other  witness, 
but  is  overwhelmingly  contradicted  and 
ovprfhrown  by  that  of  several  others. 
The  letter  above  given,  when  identified 
and  admitted  In  evidence,  whs  alone  sufli 
dent  to  render  tafa  entire  evidence  Insnffi' 
cfent  It  It  bad  been  uncontradicted. 

Leaving  ont  of  consideration  the  fact 
That  there  is  no  evidence  whatever  to  sus- 
tain the  allegations  of  thecross-complaint, 
us  before  shown,  and  the  fact  of  the  as- 
signment of  WllJey  to  Bansemer  of  all  his 
interest  by  a  writing  of  April  21,  1885, 
which  should  have  precluded  him.  if  he 
bad  bad  a  lease*  from  claiming  damage 
after  that  date,  and  baaing  our  conclusion 
only  on  the  ground  of  a  want  of  evidence 
to  sustain  the  verdict,  we  think  the  Judg- 
ment should  he  reversed.  On  examina- 
tion, it  Is  obvious  that  the  verdict  was 
the  result  of  mistake  and  misapprehen- 
sion, or  uf  bias  and  prejudice.  It  was  cer- 
tainly unwarranted,  and  should  have  been 
set  aside.  This  court,  like  others  of  last 
resort,  is  loth  to  interfere  with  findings  of 
fact  by  a  Jury,  and  has  in  several  Instances 
carried  the  rule  of  non-interference  to  the 
fullest  extent  allowable;  but  where,  as  in 
this  cabe,  the  verdict  is  clearly  the  result 
III  mlsapprebension  or  bias,  there  should 
be  no  hesitation  In  setting  it  aside.  We 
And  no  error  in  the  instructions  of  which 
appellant  can  complain.  That  they  were 
not  properly  considered  and  followed  by 
the  Jury  is  apparent.  We  advise  that  the 
Judgment  be  reversed,  and  the  cause  re- 
manded. 

BiBSBLL  and  RicaiiOND,  CC.,  concur. 

Prr  Cdriau.  For  the  reasona  stated  In 
the  foregoing  opinion  the  Judgment  is  re- 
versed. 


COl^BADO  CBNT.  B.  Co.  T.  HtniPHREYB. 

(Supreme  Court  of  Colorado.  March  6, 1891.) 
KWNsiiT  Domain— PBOCBDmtx—JoxT—BBKBFiTS. 

1.  A  Jury  of  13,  called  from  the  gwieral 
puiei  in  BttendBQoe  in  term-time,  is  not  a  legal 
Junr,  in  coodeoinatiOD  proceedings,  under  Civil 
Code  Colo.  I  Zi3,  providlof  that  the  land-owner 
may  demand  "a  Jury  of  six  freeholds, "  to  be 
drawn  as  ivovlded  in  the  sacceedii^  Boctiona. 

S.  As  soch  statute  requires  the  Jurors  to  he 
freeholders.  It  is  error  to  overrule  a  challenge  to 
one  who  testified  that  he  owned  personal  prop- 
er^, but  no  mining  property  nor  any  house  or 
land. 

8.  In  proceedings  to  condemn  a  right  of 
way  for  a  railroad,  it  is  error  to  withdraw  from 
the  Jury  evldenoe  as  to  benefits  to  the  property 
from  the  proposed  railroad,  as  Civil  Code  Colo.  | 
368,  exprosly  provides  that  the  value  of  benefits 
■ball  be  deducted  firom  the  amount  of  the  dam- 
■ceo. 

Co mmlHKl oners'  decision.  Appeal  from 
district  court,  Gilpin  county. 

This  was  a  proceeding  in  condemnation 
on  the  part  of  appellant  to  aciiuire  a  right 
or  way  10  feet  in  width  across  a  piece  of 
grouud  occupied  as  a  mlll-Hite,  and  on 
wblch  there  was  a  mill  for  the  reduction 
and  treatment  of  urea  on  North  Uear 
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creek,  at  Black  Hawk.  The  proceedings 
were  Instituted  In  the  county  court,  and 
by  agreement  the  venue  was  changed  to 
the  district  court,  where  a  trial  watt  had 
to  a  jury,  resulting  lu  a  verdict  for  $1,5(10, 
the  value  of  the  land  taken  having  been 
found  to  be  $500,  and  the  damage  t<3  resi- 
due of  propertynot  taken,  f 1.000.  Motion 
for  a  new  trial  made  and  overruled,  and 
a  Judgment  on  the  verdict,  from  which  tlie 
appeal  was  taken.  The  further  facts  nec- 
essary for  a  proper  understanding  of  the 
case  appear  in  the  opinion. 

Teller  £  Orabood,  for  appellant.  Chnse 
Wlthrow  and  Monison  A  Koba,  for  ap- 
pellee. 

Reed,  C.  (after  statiag  tbe  facta  aa 
above.)  A  large  number  of  errors  are  as- 
signed. It  appears  that  tbo  case  was 
tried  at  a  regular  term;  the  jury  was  a 
Jury  of  12  persons,  called  from  the  general 
panel  in  attendance.  It  was  objected  that 
the  Jury  wan  not  a  proper  one  in  this  pro- 
ceeding, and  a  challenge  and  objection  was 
flied,  which  was  overruled  by  the  court, 
and  exception  taken.  Tbe  ruling  of  the 
court  is  assigned forerror.  Condemnation 
proceedings  under  the  acts  relative  to 
emtneiit  domain  are  special  proceedings, 
purely  statutory,  unknown  to  the  com- 
mon law.  Such  proceedings,  to  be  valid, 
must  be  substantially  conformable  to  tl>e 
law  conferring  the  right  to  condemn.  Any 
serloUB  departnre  vitiates  and  renders  the 
proceeding  void.  The  right  to  condemn 
and  appropriate  is  derived  from  the  cou- 
sitntlon  and  the  statutes.  The  constitu- 
tional provision  Is  as  follows:  ''That  pri- 
vate property  shall  not  be  taken  or  dam- 
aged for  public  or  private  use,  wltliout 
just  compensation-  Such  compensation 
shall  be  ascertained  by  a  hoard  of  cum- 
mlBstoners,  of  not  less  than  three  freehold- 
ers, or  by  a  Jury,  when  required  by  tbe 
owner  of  the  property,  in  soch  manner  as 
may  be  prescrihetl  by  law."  In  section  23, 
art.  2,  it  is  declared  that  "a  Jury  in  civil 
cases  in  all  courts  •  •  •  may  consist  of 
leesthan  twelve  men,  as  maj'be  prescribed 
by  law."  Under  these  constitutional  pro- 
visions, the  l^slature  provided  In  aectlon 
242,  Civil  Code  1888,  for  vommliiBlonera,  and 
in  section  34S  for  a  Jury,  as  follows:  "Any 
person,  persons,  or  company,  whose  es- 
tate or  interest  is  to  be  affected  by  the  pro- 
ceeding, may  demand,  at  the  time  of  any 
bearing  of  such  petition,  and  before  the 
appointment  nf  the  commissioners,  a  Jury 
of  six  freeholders,  realdlDg  in  the  county 
where  such  petition  la  filed,  to  ascertain, 
determine,  and  appraise  the  damages  or 
compensation  tu  be  allowed  therefor; 
and  thereupon  said  court  or  judge  shall 
make  an  order  for  the  drawing  of  such 
Jury,  as  herein  provided. "  Section  344  pro- 
videe  (or  a  Jury  and  a  trial  In  vacation,  it 
Is  evident,  from  an  examination  of  section 
246,  that  the  Jury  shall  be  the  same  In 
number,  and  selected  in  the  same  way, 
whether  the  trial  occurs  in  te)*m  or  vaca- 
tion. The  proceeding  being  statutory  and 
sppcial,  a  substantial  compliance  with  Its 
provisions  is  necessary  and  imperative. 
It  by  statute  a  new  power  or  right  is  con- 
ferred, and  a  particular  form  or  manner 
of  proceedings  in  connection  thwewltta  Ui 
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■proTiaed,  It  Is  an  exclnalon  of  any  other 
imode.  In  sncb  cases  the  maxim,  exprw- 
9io  unina  est  excJaaio  alterlaa,  applies.  Pot- 
ter's Dwar.  St.  376;  Sedg.  St.  &  Const. 
Law.SO.Sl.  **  Where  a  atatate  gives  a  new 
power,  and  at  the  same  time  provides 
the  means  of  executing  It,  those  who  claim 
the  power  can  execute  It  In  no  other 
way. "  Turnpike  Co.  v.  Gould,  6  Mass.  40 ; 
Glass  Co.  T.  White,  14  Mass.  286;  Potter's 
Dwar.  St.  275;  Smith  r.  Lockwood,  13 
Barb.  209;  Thurston  v.  Prentiss,  1  Mich. 
103:  Baseett  t.  Carleton.  83  Me.  563;  Ren- 
wick  T.  Morris,  7  Hill,  575;  Lang  v.  Scott, 
1  Blackt.  406;  Almy  v.  Harris,  5  Johns. 
175;  New  Haven  v.  Whitney,  36  Cunn. 
ilt;  District  Tp.  r.  Dnbuqae.  7  Iowa,  262; 
AdUson  r.  Hardwiek,  12  Colo.  681, 12  Pac 
Rep.  007.  It  followa  that  a  Jury  of  12  was 
not  a  legal  Jury,  and  that  the  Jurors  were 
not  drawn  in  the  manner,  and  did  not  pos- 
sess thequaltfleatlons,  required.  Tbe  chal- 
lenge should  have  been  sustained. 

Had  the  Jury  been  of  tbe  proper  number, 
and  properly  drawn.  It  would  have  been 
error  to  overrule  tbe  cballenffe  for  cauae 
to  tbe  Jnror  Pareell.  Tbe  eminent  domain 
statute  declares  that  the  Jurors  shall  be 
freeholders.  In  answer  to  questions,  he 
said:  "I  own,  yes,  sir,  some  personal 

f>ropert7.  Qnestlon.  Do  you  own  any 
ode  property,—  mining  property  7  An- 
swer. No;  I  do  not.  Q.  Any  house  or 
property?  A.  No;  none  whatever."  It 
will  readily  be  seen  that  he  did  not  pos- 
sess the  qualiflcatloQS  required  by  tbe 
statute,  and  was  Incompetent. 

The  court  also  erred  in  holding  and  de- 
claring, during  the  progress  of  tbe  case, 
that  no  evidence  of  benefits  to  the  prop- 
erty could  be  considered.  The  Judge  said : 
**I  am  going  to  hold,  for  the  purposes  of 
this  trial,  *  •  •  that  the  beneflU  to 
this  property,  by  virtue  uf  the  Increased 
transportation,  will  not  be  considered  In 
this  case  at  all.  *  •  •  The  ruling  Is, 
any  benefits  you  might  tender  this  party 
are  not  to  be  considered  cw  a  setoff. "  It 
la  expressly  provided  In  section  268,  Cvll 
Code  1888,  tbat  benefits  shall  be  consid- 
ered. The  language  is:  "In  estimating 
damages  occasioned  to  other  portions  of 
claimant's  property,  or  any  part  thereof 
other  than  that  actually  taken,  the  value 
of  the  benefits.  If  any,  may  be  deducted 
therefrom."  And  in  states  where  there  la 
no  statute,  the  great  weight  of  antboiity 
Is  in  favor  of  tb9  reception  of  testimony  at 
benefits,  such  as  the  evidence  hers  rejected 
tended  to  show,  as  well  as  Injury ;  and  It 
Is  clear,  on  principle,  that  tbe  damage 
could  only  be  tbe  balance  after  deducting 
such  benefits.  Whether  there  were  bene- 
fits, and  of  what  value,  were  questions  ol 
fact  for  the  Jury.  Several  witnesses  testl- 
fled  that  tbe  property  was  benefited  by 
Increased  facilities  for  transportation.  In 
connection  with  the  mill  business,  by  the 
construction  and  operation  of  the  road. 
To  withdraw  such  evidence  we  think  was 
error.  We  do  not  find  it  necessary  to  ex- 
amine and  discuss  each  of  the  supposed 
errors  herein.  There  are  several  palpable 
errors  In  the  admission  and  rejection  of 
testimony,  and  In  thecbarge  to  the  Jury, 
which  will  probably  not  occur  upon  a  re- 
trial.  We  advise  that  the  Judgment  be  re- 


versed, and  tbe  eaase  remanded  tar  a  new 
trial. 

HjcHjiom)  and  Bumobll,  OC.,  concur. 

pRB  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  lodgment  is  re- 
versed. 


(S  Idaho  CHub.]  SG) 

Tekbitokt  t.  Stapim. 
(Buprmne  Cowt  <tf  Maho.   Feb.  Term.  1891.) 
Orutd  JnBT—CHALLBKau— Contempt. 
1.  Tbe  last  dwue  of  Boctton  7610,  Rev.  St 
Idaho,  which  reads,  '*aDd  no  otber  person  must 
be  permitted  to  be  present  during  tbeezpreBSions 
of  inelr  oplnioD  or  giving  their  votes  upon  aoj 
matter  before  them,"  means  no  person  exoept 
members  of  One  cnuid  Jury,  and  does  not  rafSr  lo 
any  member  of  the  poneL 

S.  In  ease  a  ohallenge  to  an  indlvidtud  erand 
Joror  is  allowed,  he  should  not  be  present  doriag 
the  consideration  of  the  ohaige  as  to  which  he  u 
ofaallenKed. 

8.  u,  DOtwithstandiniT  the  tntnnotion,  be  la 
present,  he  Is  liable  to  muilstamaBk  tot  oontempt; 
bat  tbe  Indictment  ahoiud  not  be  sat  aaUe  for 
that  cause. 

{SyUatnu  by  Court) 

Appeal  from  district  court.  Caster  coun- 
ty. 

J.  W.  DADlelBf  lor  appelant.  Attjr^  6en. 
Boberta,  for  the  Twritoiy. 

MoRQAK,  J.  The  defendant  was  Indict- 
ed by  the  grand  Jury  of  the  third  Judicial 
district  In  and  (or  tbecoontyo!  Custer, 
and  charged  with  the  crime  of  assault 
with  intent  to  murder.  He  had  not  been 
examined  before  a  committing  magistrate 
before  Indictment,  and  was  not  In  cus- 
tody. Upon  being  arraigned  upon  tbe  In- 
dictment on  the  10th  day  ol  Hay,  1880, 
tbe  defendant  moved  the  court  to  set 
aside  the  Indictment  for  the  reasons:  (1) 
That  Parley  Oould,  a  member  of  the 
grand  Jury  which  found  tbe  Indictment, 
was  also  a  witness  against  him  before  the 
grand  Jnry ;  (2)  tbat  said  Oonld  had  ex- 
pressed tbe  opinion  tbat  said  defoidant 
was  guilty  of  the  crime  chanced ;  (8)  that 
J.  G.  Flnnell  and  Enos  Watson,  also  mem- 
bers of  tbe  grand  Jury,  had  sncb  prejudice 
against  him  (the  defendant)  that  they 
could  not  act  Impartially.  As  evidence  of 
these  tacts  defendant  filed  bis  afiidavlt, 
stating  that  said  Parley  Qould  had  on 
the  6th  day  ot  May,  1890,  used  tbe  follow- 
ing language  to  the  defendant,  to-wit :  I 
want  you  to  stay  away  from  my  prem* 
Ises,  and  from  around  my  honse.  Yon 
were  down  here,  doing  a  lot  of  shooting, 
last  night,"— and  filed  the  affidavit  of  Hen- 

a Edward  Miller,  showing  that  said 
mid  acted  with  the  grand  Jury.cross-ez- 
amlned  witnesses  tn  the  Jury-room,  and 
manifested  his  Interest  in  tbe  case  in  otb- 
er ways.  On  the  ISth  day  of  May  the  said 
motion  to  set  aside  the  indictment  waa 
heard  by  the  court,  and  denied,  to  which 
ruling  the  defendant  excepted.  Thereaft- 
er, on  the  said  ISth  day  of  May,  1890,  the 
defendant  was  placed  upon  trial  for  the 
offense  charged,  and,  under  tbe  instruo 
tlons  of  the  conrt,  was  convicted  of  tbe 
crime  of  "assault  upon  the  i>eraonaf  an- 
other witli  a  deadly  weapon,"  and  |adg> 
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ment  of  tbe  court  entered  thereon.  From 
tbe  Bald  JudgmeDt  the  defendant  takes  an 
appeal  to  tblB  conrt,  and  asBlg^s  tor  er- 
ror, snhBtantlaUy  as  follows:  (I)  That 
tbe  conrt  erred  In  refnelnt;  to  set  aside  tbe 
Indictment  because  members  of  the  said 
grand  Jaiy— J.  O.  Flnnell,  Enns  Watson, 
and  Parley  Gonld—were  In  sncb  a  state 
of  mind  in  rrter^ce  to  tblB  caae  and  this 
defendant  ae  would  satisfy  the  court  that 
tboy  could  not  and  did  not  act  Impartial- 
ly and  without  prejudice  to  the  substan- 
tial rlffhta  ol  the  defendant.  (2)  That  the 
said  Parley  Gould  expressed  tbe  unquali- 
fied opbilfHi  that  thedefeodant  was  guilty 
of  the  crime  cbarged.  In  tbe  following  lan- 
irnage.  used  on  the  fttb  day  of  May,  ItjDO, 
to  defendant:  "I  want  yoa  to  ataT  awav 
from  my  pramlsefl,  and  from  around  my 
house.  You  were  down  here,  doing  a  lot 
of  shooting,  last  night."  It  Is  claimed  by 
counsel  that  the  conrt  should  bare  eet 
aside  the  indictment  under  clauses  Sand 
4  of  section  7780,  Rer.  St.  Idaho.  Clause 
3  Is:  "The  Indictment  must  be  eet  aside 
when  a  person  Is  permitted  to  be  pres- 
ent during  tbe  session  of  the  grand  Jury, 
and  when  the  charge  embraced  In  the 
Indictment  is  under  consideration,  except 
as  prOTlded  In  chapter  tf.  tit.  4. "  Clause  4 
la:  "When  the  defendant  had  not  been 
bdd  to  answer  before  the  flndlnj;  of  tbe  In- 
dictment on  any  ground  which  would 
have  been  good  ground  for  challenge  ei- 
ther to  the  panel  or  to  any  indivlduul 
grand  Juror. "  The  reference  to  chapter  8, 
tit.  4,  refers  to  tbe  latter  clause  of  section 
7640,  which  reads:  '*The  district  attorney 
of  theconuty  may  at  all  timed  appear  be- 
fore the  grand  jury  for  tbe  purpose  of  giT- 
Ing  tDformation  or  advice  relative  to  any 
matter  cognisable  by  them,  and  may  In- 
terrogate wituesses  before  them  whenever 
they  or  be  thinks  it  necessary;  but  no 
other  person  ts  permitted  to  be  present 
during  the  sessions  of  the  grand  Jury,  ex- 
cept the  members  and  wltnessee  actually 
under  examination,  and  an  Interpreter, 
when  neceusary;  and  no  other  pei-son 
miMtbe  permitted  to  be  present  during 
the  exprrasions  of  their  opinions,  orglvlng 
their  votes  upon  any  matter  before  them." 
This  clause  means  no  pereou  except 
members  of  tbe  grand  Jury,  and  does  not 
refer  to  mOTtbers  of  the  panel.  People  v. 
Colby,  M  Cal.  88.  It  does  nut  appear 
whether  the  three  grand  Jnrors  to  whom 
objection  Is  made  were  present  during 
the  expresslone  of  their  opinions  by  the 
grand  Jury,  nor  when  giving  their  votes, 
and  therefore  we  have  no  evidence  that 
there  was  any  violation  of  the  statute  to 
which  the  demidant  could  object.  Upon 
examlnatlott  of  the  words  spoken  by  the 
Juror  Qould,  it  will  be  seen  that  they  do 
not  constitute  an  expression  uf  an  opin- 
ion that  the  defendant  Is  guilty  of  tbe 
crime  charged.  He  says:  "I  want  yon  to 
stay  away  from  my  premises,  and  from 
around  my  house.  You  were  down  here, 
dolog  a  lot  of  shooting,  last  night."  This 
to  not  an  opinion  that  dtfenriant  was 

Eitlty  of  the  offmee  ol  "assault  with 
tent  to  murder,"  even  if  tbe  same  oc- 
currence was  meant,  of  which  there  is 
ao  evidence.  Section  7613  indicates  what 
aost  be  done  In  case  a  challenge  to  an  in- 
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dividual  Jnror  Is  allowed  on  the  ground 
that  he  is  a  witness,  and  has  been  served 
with  process,  or  bound  by  undertaking  as 
such.  If  he  bas  formed  or  expressed  an  un- 
qualified opinion  or  belief  that  defendant 
is  guilty  or  not  guilty  uf  tbe  offense 
charged,  or  It  a  state  of  mind  exists  on 
his  part  which  satlsfles  the  conrt  that  he 
cannot  act  Impartially.  Then  the  Juror 
cannot  be  present,  or  take  part  in  the  con- 
sideration of  Bucb  charge  or  the  dellberi^ 
tloDB  of  the  grand  Jury  thereon,  but  he 
still  remains  a  member  of  the  grand  Jury. 
If,  notwithstanding  tbe  Injunction  of  the 
coort,  be  does  take  part,  he  la  to  be  pun- 
ished for  contempt;  but  the  indictment  Is 
not  set  aside  tor  that  cause.  Id.;  People 
V.  Hunter.  M  Cal.  65.  Much  of  the  artm- 
ment  In  this  case  was  bad  on  the  ground 
that  tbe  court  erred  In  reusing  a  change 
of  venue,  but  this  point  Is  not  saved  In 
the  bill  of  exceptions,  and  Is  therefore  not 
before  the  court.  Jadgment  affirmed. 

SuujTAM,  G.  J.,  and  Huston,  J.,eonear. 


U  ZdalM  [Hub.]  IS) 

DoAN  0t  al.  T.  Board  or  CouitTT  OoMun- 
8IONEBS  or  LoGilr  Oountt. 

(Atprmw  Court  <tf 'doAo.   Peb.  Tttm,  18BL) 

Obbitioh  or  Omrnms— Rbhovai.  or  Bsoosng- 
LooATiov  or  ComiTT-SixT— Blxctiok. 

1.  Citizens  who  are  residents,  electors,  and  ' 
tax-payers  of  a  coqd^  may  bring  a  suit  for  In- 
jnnction  to  problbit  the  removal  of  the  oonnty 
records  tcoim  a  place  alleged  to  be  the  count7-seat 
to  a  place  claiming  to  be  legally  selected  as  the 
county-seat  of  the  coonty,  and  to  test  the  legally 
of  such  selectloo,  when  there  li  do  speedy  and 
adeaoate  remedy  at  law. 

2.  Section  6  of  tbe  act  oreatlns  ttio  oounUes 
of  Elmore  and  liOgan,  approved  Fehrnary  7,  1889^ 
was  not  repeated  or  abrogated  by  aectlom  9  cf  ar- 
ticle 18  of  the  oonstttnticm. 

a.  Satd  section  8,  art  18,  was  not  Inteoded  to 
apply  to  the  looation  of  a  oounty-seat,  cooaeqiHub 
upon  the  organisation  of  a  new  oonnty. 

4.  A  strained  constrootion  of  the  conatltDtlon 
la  not  required  nor  permitted,  In  order  to  work 
the  repeal  of  statutes  not  clearly  repugnant 
thereto.  It  is  the  duty  of  the  court  to  give  both 
the  statute  and  the  constitution  such  constmo- 
tion  ss  will  give  effect  to  botb,  unless  tbe  statute 
is  so  dearly  repugnant  to  the  ocmstitntion  as  to 
admit  of  no  other  reasonable  construction. 

{L  The  election  held  In  the  state  on  October  L 
1880,  was  the  general  election  fw  ttiat  year,  and 
the  county  oommlssi(Hiers  of  Logan  oouuty  were 
authorized  to  submit  the  question  of  the  perma- 
nent location  of  the  county-seat  tat  said  county 
to  tbe  voters  at  said  election. 
{SyUaJnm  hy  th»  OMitt.) 

Appeal    from    district    court,  itogaa 

county. 

Action  to  restrain  the  removal  irf  a 

county-seat. 

P.  L.  Wiltlama  and  V.Bhrbomtr,tor  ap- 
pellants. Artbar  Brown  and  S.  B.  Kiug^ 
bury^  for  respondents. 

MoROAM,  J.  Appellants,  who  wereplaio- 
tifls  below,  are  residents,  tax-payers,  and 
qualified  electors  of  tbe  county  of  Logan, 
in  this  state.  John  Halley,  H.  T.  Smith, 
and  J.  8.  Wbltton,  defendants,  are  mem- 
bers of  the  board  of  county  commiHaloners 
of  the  said  county  of  Logan.  By  author- 
ity of  section  8,  art.  21,  of  the  constitu- 
tion, the  governor,  on  the  18th  day  of 
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July,  1890, "  ordered  ftn  election  to  be  held 
by  the  qoallfled  electors  of  the  state  ot 
Idaho  at  the  osnal  rotlng  places,  or  in 
sncb  places  as  may  be  provided  In  each 

fireclnct,  on  the  Ist  day  oC  October,  1890, 
or  the  purpose  ol  electing  the  following 
officers,  namely:  A  represeatatlve  In  cou- 
gross,  a  governor,  lieutenant  governor, 
secretary  of  state,  state  treasurer,  state 
aadltor,  attorney  general,  snperlntendent 
of  public  Instruction,  and  three  Justicee  of 
the  supreme  coort;  a  district  Judge  and 
district  attorney  for  each  ot  the  five  jndl< 
elal  districts  of  the  state;  for  each  coonty 
in  the  state,  three  county  eommlssioneni, 
a  sheriff,  county  treasurer,  a  probate 
Judge,  a  county  assessor,  a  clerk  of  the 
district  coart,  a  county  surveyor,  and 
coroner;  a  Justice  ol  the  peace  and  con- 
stable tor  each  predncttn  thestate;  eight* 
een  senators  and  tblrty-«lx  repreeenta- 
tives  for  the  lefElslature,"— directing  the 
board  of  county  commlHsloners  uf  each 
county  to  assemble  at  the  county-seat  on 
the  28th  day  ot  July,  ISilO,  and  proceed  to 
order  an  election  to  be  held  on  the  said 
let  day  of  October,  for  the  election  of  all 
officers,  state,  district,  and  precinct;  mem- 
bers of  the.  legislature;  a  member  of  con- 
gress; and  directing  that  notices  be  given 
of  such  ejection,  in  the  manner,  and  for 
the  length  ot  time,  provided  by  the  laws 
ot  the  territory  in  cases  of  general  elec- 
tions tor  delegate  to  congress,  county  and 
other  officers;  and  directing  that  said  elec- 
tion be  conducted  in  all  respects  In  the 
same  manner  as  provided  by  the  laws  of 
the  territory  tor  general  elections,  includ- 
ing the  reprlstratlon  ot  voters  as  provided 
by  law.  The  boardot  couiitycommisaloo- 
ers  for  Logan  county,  at  the  meeting  held 
on  the  28th  day  ot  July,  1890,  made  an  or* 
der  submitting  to  the  voters  ot  said  coun- 
ty, at  the  election  to  be  held  therein  od  the 
Istday  ot  October.  1880,  the  qnestiou  ot  the 
permanent  location  of  the  county-seat  of 
said  county,  alleging  that  said  action  was 
provided  tor  Insectloneofanactof  thelda- 
ho  l^lBlatureentltled  "An  act  creating  and 
organizing  the  counties  ot  Elmore  and 
Logan,  and  defining  tbo  boundaries  of 
Bingham  and  Alturas  counties."  ap- 
proved February  7,  1889.  Said  special 
meeting  was  held  pursuant  to  a  notice 
published  In  the  Shoshone  Journal,  a  news- 
paper published  in  snld  county  of  Logan, 
and  in  accordance  with  the  proclamation 
of  the  governor.  The  notice  calling  the 
said  meeting  ot  the  board  of  commlBston- 
ere  contained  no  statement  that  the  mat- 
ter of  theselectlon  ota  permanent  location 
of  the  county-seat  of  said  county  would 
be  acted  upon.  At  said  meetlngthe  board 
of  commissioners  ordered  that  the  ques- 
tion of  thepermanent  location  of  the  cuun- 
ty-eeat  of  Logan  county  be  submitted  to 
the  voters  of  said  county  at  the  election 
to  beheld  October  l.ISDO.  At  said  election 
a  majority  ot  all  the  votes  cUBt  for  the 
permanent  location  of  the  county-sent  ot 
said  county  were  in  favor  ot  the  town  ot 
Bellevue,  as  appears  by  the  canvass  ot 
votes  made  by  said  board  on  the  10th 
day  of  October,  1890.  On  the  7th  day  of 
October,  1890,  the  plalntlfffi  filed  their  com- 
plaint In  this  cauee,  and  a]l*!ged,  among 
other  things  that  th«  defendants  were 


about  to  remove  the  eoanty  archives,  reo- 
ords,  and  property  from  the  county  offi* 
ces  in  said  town  of  Shoshone  to  the  said 
town  of  Bellevue,  and  threaten  that  tbej 
will  make  such  removal ;  and  further  al- 
lege that,  unless  restrained  by  the  injunc- 
tion of  the  court,  they  will  take  and  re- 
move the  bouks,  archives,  etc.,  from  said 
town  of  Shoshone  to  the  town  of  Belle- 
vue, to  the  damage  of  the  plaintiffs  and 
other  tax-payers,  electors,  and  rraldents 
ot  Bald  county ;  that  said  removal  will  be 
of  great  and  permanent  Injury  to  all  ol 
the  said  residents,  In  that  It  will  coat  a 
large  amount  of  the  public  revenue  and 
moneys  of  said  county  to  pay  the  expen- 
ses of  the  said  removal,  and  will  tw  of 
great  and  permanent  disadvantage  to  the 
plaintiffs  and  other  residents.  Plaintiffs 
further  allege  that  there  was  no  petition 
whatever  of  a  majority,  or  ot  any,  of  the 
qualified  voters  of  said  county  ever  made 
or  presented  at  any  time;  allege  that 
plaintiffs  have  no  remedy  at  law;  pray  for 
temporary  injunction  until  further  hear- 
ing, and  that  it  be  made  permanent  on 
final  hearing.  To  this  complaint  defend- 
ants demur,  upon  the  ground  that  the 
complaint  does  not  state  facts  snffldent 
to  constitute  a  cause  ot  action ;  that  the 
complaint  does  not  state  facta  sufficient 
to  entitle  plaintiffs  to  any  injunction,  nur 
to  entitle  the  plaintiffs  to  the  Interterence 
ot  a  courtof  equity.  Filed  October  21, 1890. 
On  the  same  date  the  defendants  filed  their 
motion  to  dissolve  the  temporary  Injuno- 
Uon,  and  their  answer;  and  deny  that  the 
county-seat  was  ever  permanentiy  located 
at  ShOHhone;  deny  that  the  vote  was 
taken  tor  changing  the  county-seat,  but 
allege  that  the  said  vote  taken  on  the  Ist 
day  of  October,  1890.  was  for  the  perma- 
nent location  ot  the  county-seat,  in  ac* 
cordance  with  the  provblons  ot  an  act  of 
the  fifteenth  session  of  the  turitorial  les- 
leiature,  entitied  "An  act  creating  and  or- 
ganiilug  the  counties  ot  Elmore  and 
Logan,  and  defining  the  boundaries  of 
Bingham  and  Alturas  counties,  "approved 
February  7, 1889;  deny  that  the  removal 
of  the  books,  records,  etc.,  would  be  ot 
any  damage  to  plaintiffs;  and  allege  that 
Bellevue  received  a  majority  uf  all  the 
votes  cast  at  said  election,  and  therenpcm 
Bellevue  was,  by  said  board  of  county 
commissioners,  declared  to  be  the  perma- 
nent county-seat  of  Logan  county.  Vari- 
ous other  mat  ters  were  alleged,  not  deemed 
necessary  to  rehearse.  On  the  28d  day  of 
October,  1890.  the  hearing  upon  the  motion 
to  dissolve  the  Injunction  was  had  befor* 
the  Judge  of  the  district  eouFt,  wbteb  re- 
sulted in  the  dissolution  of  the  Injanetton. 
From  the  order  dissolving  the  said  Injunc- 
tion this  appeal  was  taken. 

The  first  question  necessary  to  be  con- 
sidered by  this  court  is.  can  these  parties 
bring  an  action  of  this  kind?  They  al- 
lege that  they  are  residents  and  electors 
ot  Logan  county,  and  tax-pay«ra  therein. 
They  also  allege  that  the  board  of  county 
commlRsloners,  defendants  herein,  had 
no  right  to  submit  this  question  to  the 
voters  of  Logan  county  at  the  election 
held  October  1,1890;  that  the  constitu- 
tion of  the  state  required  an  afflrma^va 
vote  of  two-thirds  ol  all  the  votes  east 
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mt  said  election  to  take  the  coanty- 
■eat  to  B^eme;  tbat  two-thirds  of 
•aid  voters  did  oot  vote  In  favor  of 
Raid  propoeltlon;  that  said  defendants 
threatened  to  remove  the  booka,  records, 
etc..  of  said  county  to  Bellevue  without 
authority  of  law:  that  eaid  plalntiOa 
woald  be  Kreatly  damaged  thereby ;  that 
they  bad  no  adequate  remedy  at  law. 
Pomeroy  on  Remedies  has  the  loUow- 
ing:  "Actions  broagbt  by  a  eitisenand 
tax-payra*  or  freeholder  are  permitted  In 
many,  and  perhaps  most,  of  the  states, 
and  are  common  forms  of  Judicial  pro- 
ceedings to  restrain  the  abuse  of  local  leg- 
islative and  administrative  power  by  mu- 
nicipal officers."  Pom.  Rem.  S  And 
when  an  act  about  to  be  committed  by 
a  mnniclpal  corporation  Is  clMUrty  Ulegu, 
and  its  necessary  effect  will  be  to  Impose 
heavy  burdens  upon  the  property  of  dt- 
Isens  and  tax-payers,  a  court  of  equity  Is 
warranted  In  Interfering  by  Injunction 
(or  the  prevention  of  soeh  act.  In  such 
case  a  more  prompt  and  efficacious 
remedy  1«  demanded  than  la  afforded  by 
the  tardy  action  of  conrts  ot  law,  and 
equity  alone  can  administer  the  necessary 
relief  by  the  exercise  nf  its  extraordinary 
power  by  iDlanction.  2  High,  In].  §fi  vm, 
1347.  The  preventive  Jurisdiction  of  equity 
extends  to  the  acts  of  public  officers,  and 
will  be  exercised  In  behalf  of  private  cltd- 
lens  who  austain  such  Injury  at  the  hands 
of  tboae  claiming  to  act  for  the  public  as 
Is  not  SDBCeptibie  of  reparation  In  the  or- 
dinary course  of  proceedings  at  law.  Id. 
i  1308.  To  the  same  effect  is  the  following : 
To  allow  the  taxable  inhabltanttomaln- 
tain  a  bill  for  aa  injunccinn  to  prevent  Il- 
legal expenditures  or  appropriations  of 
money,  faastbeadvantage  of  directness  and 
rimpllelly,  and  notwltbstandlog  Its  dfr 
partnre,  orapparent  departure.from  tech- 
nical principles,  has  the  quite  general,  bat 
not  nnlform,  approval  ot  the  courts  of  tbis 
country;  and  practically  tbis  coarse  has 
not  had  tbe  effect  to  engender  a  mnitl- 

Ellcity  of  similar  suits  by  separate  parties, 
at  a  fevr  penions  nsnally  nnlte  In  one 
salt,  whirh,  when  Jndleially  determined, 
in  effect  settles  the  question  In  controver- 

S."  2  Dill.  Man.  Corp.  5  921.  To  warrant 
e  relief,  however,  in  any  caee,  it  must 
appear  that  the  acts  complained  of  are  of 
SQCb  a  character  that  full  and  adequate 
redresB  cannot  be  had  at  law.  2  High, 
liij.  fi  1248.  The  record  In  this  case  does  not 
show  tbat  there  was  any  order  entered 
npon  the  records  of  the  connty  commis- 
sioners of  Logan  county  directing  the  re- 
moval of  the  records  or  other  property  to 
the  town  of  Bellevae,  from  which  an  ap- 
peal could  have  been  taken  to  the  court 
to  test  the  legality  ot  the  election,  or  tbe 
threatened  removal,  nor  does  It  appear 
tbat  there  was  any  other  means  for  brlng- 
togthe  action  of  the  county  commissioners 
b^ore  the  court  for  consideration  and  de- 
cision. We  are  ot  tbe  opinion,  therefore, 
that  tbe  plaintltfto  had  no  adequate  remedy 
at  law,  and  that  they  were  entitled  to  re- 
lief In  eqnity.  We  do  not  understand  the 
appellants  to  now  seriously  contend  tbat 
tbe  law  passed  by  the  fifteenth  session  of 
tbe  iQglsIatura  Is  void.  Wo  assume  that 
tba  rtgrisions  of  tbe  eonrts  bav*  finaUy  set- 


tled this  question  in  favor  ot  Its  validity. 
S«>ctlon  6  of  the  act  creating  the  county  ot 
Elmore  is  as  follows:  "The  county-seat 
of  said  Elmore  county  Is  temporarily  lo- 
cated at  the  town  ot  Rocky  Bar;  the  coun- 
ty-seat ot  Logan  county  is  located  tempo- 
rarily at  tbe  city  of  Shoeliooe;  and,  at  the 
regular  election  to  be  held  In  the  year 
1890,  the  county  commissioners  of  said 
Elmore  and  Ijogan  counties  mast  submit 
the  question  of  location  of  the  connty- 
seat,  for  their  respective  counties,  to  tbe 
voters  of  tbelr  said  counties,  and  the 
places  In  each  connty  receiving  the  high- 
est number  of  votes  fur  the  county -seat 
Is  hereby  declared  to  be  the  permanent 
county-seats  (or  said  counties.  Tbe  ao- 
thorltles  are  nnmerous  and  conclusive 
that  the  legislature  has  tbe  right  and  au- 
thority to  submit  to  the  vote  of  tbe  people 
certain  local  questions,  among  which  la 
fixing  a  county-seat.  See  Paine,  Elset.  { 
il68,  aad  cases  there  cited. 

The  oext  question  to  be  considered  Is, 
was  section  0  of  tbe  act  of  the  fifteenth 
session  of  the  I^slatnre,  entitled  "An  act 
creating  the  counties  of  Elmore  and  Lo- 
gan,"  etc., abrogated  by  the  constitution?' 
Bection  3,  art.  21,  of  the  constitutiou. 
provides  tbat  all  laws  then  In  force  In  tbe 
territory  ot  Idaho,  which  are  not  repug- 
nant to  this  constitution,  shall  remain  lu 
force  until  they  expire  by  their  own  limita- 
tion, or  be  altered  or  repealed  by  the  legis- 
lature. Section  2,  art.  18.  of  the  constitu- 
tion, la  relied  npim  by  the  appellants  as 
abrogating  the  section  In  questUm.  It  is 
clear  from  the  reading  of  tbis  section  that 
tbe  tramors  of  the  constitution  had  no 
such  Intention.  It  reads:  **  No  county-seat 
shall  be  removed  unless  npon  petition  ot 
a  majority  o(  tbe  qualified  Sectors  tbe 
county,  and  unless  two-thirds  of  the  qaal- 
Ifled  electors  of  the  county  voting  on  the 
proposition  at  a  general  election  etiali  rote 
lo  favor  of  such  removal.  A  proposition 
of  removal  of  the  county-seat  shall  not  be 
submitted  In  the  same  county  more  than 
once  In  six  years,  except  as  provided  by 
existing  law,*  etc.  The  conditions  applj 
to  tbe  removal  of  a  connty^eat  once  per- 
manently fixed.  Thecountymeatot  Logan 
county  bad  never  been  permanently  fixed. 
Tbe  language  ot  the  section  Is :  "  Thecoun- 
ty-seat  ot  Logan  county  Is  located  tem- 
porarily at  the  city  of  Shoshone."  Tbe 
legislature,  in  effect,  says  It  Is  necessary 
that  we  should  designate  some  place  in 
said  county  where  the  county  buslnpss 
shall  be  done,  nntll  the  people  can  by  tbelr 
votes  designate  the  place  they  dCHire  tor 
the  permanentcounty-seat.  Thereforethe 
act  states  the  cnunty-seat  Is  located 
temporarily  at  the  city  of  Shoshone.  Tbe 
balance  of  the  section  puts  tbe  meaning 
beyond  question,  as  follows:  "And  at  tbe 
regular  election  to  be  held  In  the  year  1890 
the  county  commissioners  of  said  Elmore 
and  L«)Kan  counties  must  submit  the  ques- 
tion ot  location  ot  tbecounty-seat  fortbelt 
respective  counties  to  the  voters  of  said 
counties,  and  the  place  in  each  county  re- 
ceiving the  highest  number  of  votes  for 
tbe  county-seat  is  hereby  declared  to  be  the 
permanent  county-seat  for  said  county." 
The  language  of  tbe  act  la  too  plain  for 
construGtioii  or  argument.  It  was  not 
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the  remoTBl  of  the  eounty-seat  which  was 
Bobmltted  to  the  vntora,  but  the  perma- 
nent location  thereof.  The  aaid  section  of 
the  coDBtltiitlont  therefore,  was  not  In- 
tended to  apply  to  the  location  of  a  coan- 
ty-Beat,  consequent  upon  the  orxanizatlon 
of  a  new  county.  A  strained  construction 
of  the  conatltatlonls  not  required  nor  per- 
mitted In  order  to  work  the  repeal  of  stat- 
utes not  clearly  repufrnant  thereto.  It  to 
the  doty  of  the  court  to  &ive  both  the 
statute  and  the  constitution  such  con- 
struction as  will  give  enectto  both,  unless 
the  statute  is  so  clearly  repuf^ant  to  the 
constitution  as  to  admit  of  no  other  rea- 
sonable constriictlon.  McCool  v.  Smith,  1 
Black,  459;  Bowen  v.  Lease, 6  Hill,  231 ;  Ex 
parte  Yerger,  8  Wall.  86,  105;  Furman  v. 
Nichol,  Id.  44;  Red  Rock  t.  Henry,  106  U. 
8.  696. 1  Sup.  Ct.  Rep.  434.  We  must  there- 
fore conclude  that  the  section  of  the  con- 
ntltutlou  was  not  Intended  to  and  does 
not  repeal  section  6  of  the  act  requlrluK 
the  location  of  the  county-seat  of  Logan 
county  to  be  submitted  to  a  TOts  of  tbe 
people. 

Bad  the  board  of  eommlaiiloneni  lawful 
authority  to  submit  the  question  of  the 
permanent  location  of  the  county-seat  of 
Losftu  county  to  a  vote  of  the  people  at 
the  election  held  October  1,1890?  Thelan- 
guage  of  tbe  act  is:  "At  tbe  reKular  elec- 
tion to  be  held  In  the  year  1890  the  county 
commissioners  of  said  Elmore  and  Logan 
counties  must  submit  the  question  of  loca- 
tion of  the  county-seat  to  the  voters  of 
said  counties."  We  accept  tbe  definition 
gl7on  to  the  word  "regular"  by  the  appel- 
lants, that  It  iB,  In  this  connection,  synon- 
ymous with  tbe  word  "general,"  and,  as 
used,  was  Intended  to  mean  the  general 
election,  as  provided  tor  by  section  4«6  of 
the  Revised  Statutes  of  Idaho.  Rev.  St. 
Idaho,  S§  466.  are  as  follows:  "Sec. 
466.  There  must  be  held  throughout  the 
territory  on  the  first  Tuesday  after  the 
first  Monday  of  November,  in  the  year 
eighteen  hundred  and  eighty-eight,  and  In 
every  second  year  thereattra,  an  election 
to  be  known  as  tbe  *  general  election.' 
See.466.  At  such  election  the  followlngoffi- 
een  must  be  ciected:  One  d^egate  to 
congresB  for  theentire  territory ;  membem 
of  the  legislative  council  and  house  of  rep- 
resentatives, according  to  the  number  ap- 
portioned by  Jaw  to  the  county,  or  to 
counties  Jointly ;  one  probate  Judge:  one 
treasurer,  who  to  ex  officio  public  admin- 
istrator; one  eherirt;  one  district  attor- 
ney; one  recorder,  who  is  ex  officio  audi- 
tor, and  ex  officio  clerk  of  the  board  of 
county  coramlsaioners;  one  assessor,  who 
Is  ex  ofl/cto  tax  collector;  one  surveyor; 
one  school  superintendent  and  one  coroner 
lor  each  county,  and  one  county  commis- 
sioner tor  each  uf  the  threedlstricts  of  each 
countv:  two  Justices  ot  the  peace  and  one 
constable  for  each  precinct  ol  each  coun- 
tv." It  1b  not  a  general  election  because 
the  day  on  which  It  was  to  take  place  was 
fixed  as  the  first  Tuesday  after  the  first 
Monday  ot  Novemljer,  1888,  and  every  "c- 
ond  vear  thereafter,  but  because  all  the 
otfieers  of  the  territory,  of  the  districts, 
and  ot  tbe  counties  and  precincts  were 
then  to  be  elected.  If  tbe  legislature,  or 
any  other  eompetoit  aatborlty,  should 


In  the  mean  time  change  the  date  on  which 
the  same  officers  should  be  elected,  it 
wonld  still  be  the  general  dection  for  tliat 
year.  McGrary.  Elect.  |  169.  Congress 
might  have  at  any  time  changed  the  date 
provided  by  this  statute  for  the  election 
of  the  same  ofileers  In  the  territory  of 
Idaho,  and  It  would  have  still  been  the 
funeral  election.  The  constitution  adopt- 
ed by  tbe  people,  and  ratified  by  conKress, 
did  change  the  date  for  the  general  elee- 
tlon  for  the  year  ]890,  and  fixed  said  time 
by  the  proclamation  ol  tbe  governor  <m 
October  Ist  ot  said  year.  At  said  time  so 
fixed  were  elected  all  the  officers  named  In 
section  466,  above  quoted,  and  many  more. 
Such  a  general  election  never  did  occur  in 
the  history  ot  the  territory,  and  never  Will 
occur  again  In  the  progress  of  tbe  state. 
The  term  "general  election*  is  more  clear- 
ly and  completely  defined  by  reference  to 
the  next  section  ot  the  statute,  wbich  de- 
fines "special  elections."  as  coatradistin• 
gniBhedtrom*'general  electlons,"descrlbed 
in  section  466.  as  follows:  "Sec.  467.  Kpe- 
dal  deetlonsaresuch  asare  lield  to  supply 
vacanctee  In  any  office,  and  are  held  at 
such  times  as  may  be  designated  by  the 
proper  board  or  officer."  It  was  not  tbe 
day  on  which  it  occurred, nor  the  authori- 
ty which  designated  theday.bnt  the  char- 
acter of  the  election,  which  made  It  tbe 
general  election  for  chat  year.  The  stat- 
ute making  it  the  duty  ot  the  board  of 
county  cummissloners  to  submit  tbtaqne^ 
tlon  to  the  voters  at  the  general  electloa 
for  the  year  1890  rendered  It  unnecessary 
forthepommlssioners  to  give  any  notice, 
in  their  call  tor  tbe  meeting  ot  July  28th, 
that  such  action  would  betaken.  We  are 
of  tbe  opinion,  therefore,  that  the  board 
of  county  commlssionera  had  tbe  author- 
ity, and  it  was  their  duty,  to  submit  the 

E^rraanent  location  of  the  county-seat  of 
ogan  county  to  tbe  voters  at  said 
election;  that  they  did  lawfully  submit 
said  question  to  said  voters;  that  said 
election  resulted  in  the  selection  of  Bellevoe 
as  the  permanent  eoimty-seat;  and  that 
the  board  of  county  eommlssloners  bod 
lawful  authority  to  remove  the  records  to 
said  town.  The  action  of  the  Judgeof  the 
court  below,  refusing  the  permanent,  and 
dissolving  the  temporary,  injunction,  to 
approved.and  the  Judgment  afilrmed.  Itto 
further  ordered  that  the  plaintiffs  herein 
pay  the  costs  of  this  action,  and  that  ex- 
ecution issue  therefor. 

SoLUVAN,  0.  J.,  and  Hubtoh,  concur. 


(20  Or.  366) 
STATB  «X  ni.  EVERDINQ  T.  SiHOH. 

(Supreme  Court  of  Oregon.   Ibtch  2S,  189L) 

OoKBTBCcnox  or  Btatutw — RxvTsiOK — BLBonon 
— OrFicRRs— Tbhdkb  ov  OmoB  —  Elbctioii  or 

Succsssou. 

1.  In  the  constrnctioa  of  a  stfttute  tha  oudlnal 
point  is  to  asccrtaiD  the  inteaUM  of  lite  legis- 
lature, but  this  iatonlioa  iDust  be  ascerLaiood 
from  tba  words  used,  iu  ooonacUoD  with  suxw 
roundl  agci  r  cnims  taacca. 

a.  Where  a  sUtuta  hai  bees  amended,  resort 
may  be  had  to  the  orifrinal  aet  to  expl^n  any  am- 
Ugbtty  wbioh  may  exist  in  language  ot  amSBded 
•dt,  but  net  to  sopply  omiwioiia. 
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S.  Statnte*  and  parts  of  sUtatea  omitted 
from  a  revlBton  are  to  lis  considered  annulled, 
and  cannot  be  revised  by  conatnicUon. 

4.  An  election,  In  order  to  be  valid,  must  ^ 
held  in  pursuance  ol  some  law  authorizing  it,  in 
force  at  the  time. 

5.  Tbe  provision  for  the  general  election  fn 
the  city  of  Portland  does  not  authorize  the  elec- 
tion of  any  ofQoer  of  the  city,  unless  special  pro- 
vision is  made  by  law,  either  directly  or  hy  im- 
plication, for  the  election  of  such  officer  for  the 
partieuler  time  to  which  he  is  seelcing  to  be 
elected. 

ft.  Conrts  cannot,  even  in  order  to  give  effect 
to  what  they  may  suppose  to  be  the  intentitm  of 
tbe  legislaturei  pot  upon  the  prorlslonsof  a  stat- 
ute a  construction  not  supported  by  the  words. 

7.  When  the  legislature  has  omitted,  by  mis- 
take or  otherwise,  to  make  the  necessary  provis- 
ions to  carry  out  its  Intention,  the  court  cannot 
tiy  construction  supply  the  omissions. 

8.  Where,  while  a  person  Isrishtfnlly  in  pos- 
session of  a  public  otBce,  tbe  legislature  abolishes 
the  term  and  mode  of  electing  his  successor,  the 
public  necessitiea  requiring  that  the  oflQce  be  in 
possession  of  some  one  with  authority  to  dla- 
charae  Its  duties,  he  ooatinues  to  hold  It  until  he 
shall  be  superseded  by  tvoper  legislaUva  action. 

9.  Under  the  provisions  of  section  1,  arL  15, 
of  the  constltuttou  a  member  of  the  board  of 
commissioners  of  the  city  of  Portland  is  autbor- 
ised  to  hold  the  offloe  until  his  successor  is  duly 
elected  or  appointed  under  some  existing  pro- 
vision of  the  £ftw. 

(SylUibus  iy  the  Court) 

Appeal  from  circuit  court,  Multnomab 
county;  E.  D.  Shattuck,  JodKe. 

W,  Jb.  Boiae  and  Joba  U.  Hall,  (or  ap- 
pellant. A.  F.  Scans,  Jr.^  (or  rnpondent. 

Bkak,  J.  This  ease  involves  a  contro- 
versy between  the  lelator,  Richard  Ever- 
(UnR.  and  the  respondent,  Joseph  Simon, 
concerning  the  rlf;ht  to  exercise  the  office 
of  police  commissioner  of  the  city  of  Port- 
land. The  (acts  are  these:  In  1885,  sec- 
tion 73  of  the  charter  of  the  city  of  Port- 
land was  so  amended  as  to  provide  that 
the  police  force  o(  the  city  shall  be  ap- 
pointed and  orxaniced  by  three  commls- 
aiuners,  and  prescribing  tbe  qualifications 
and  duties  of  tbene  officers.  Tblu  act  pro- 
vides that  the  first  three  commissioners 
shall  be  appointed  by  the  tcovernor,  and 
shall  hold  their  office  Tor  one,  two,  and 
three  years,  respectively,  I  rem  the  first 
Monday  In  July,  1880;  their  respective 
terms  to  be  determined  by  lot ;  and,  com- 
menclDg  with  the  general  election  to  be 
held  In  theeltyon  the  third  Monday  lu 
June,  1887.  there  shall  be  elected,  annual- 
ly, one  commissioner,  who  shall  hold  his 
office  for  three  years,  and  until  his  suc- 
cessor is  elected  and  qualified.  That  all 
vacancies  shall  be  filled  by  appointment 
made  by  the  mayor,  with  the  conHont  of 
a  majority  of  the  common  conncll ;  and 
that  the  commisalonersHhall  taketheoath 
of  office  required  of  other  city  officers,  and 
enter  npon  their  duties  within  lU  days 
after  their  appointment  by  the  governor, 
or  on  the  first  Monday  In  July  succeeding 
th^r  election  when  elected  by  the  people- 
The  respondent  was  appointed,  by  tbe 
fjCOTemor,  one  of  the  commissioners  pni- 
vlded  by  the  act,  and  In  the  allotment 
of  terms  secured  the  three-years  term.  In 
1S8!*.  and  tiefore  his  term  had  expire<l,  the 
IcfclKlature  amended  the  act  of  1NS.5,  by  pro- 
viding "that  section  72  be  umended  so  as 


to  read  as  follows. "  Thesectlon,  as  amend- 
ed, Is  substantially  the  same  as  former 
acts,  except  there  Is  omitted  therefrom  all 
the  provisions  concerulng  the  appoint- 
ment by  the  governor,  term  of  office,  and 
time  and  place  of  election  of  these  officers, 
and  In  lieu  thereof  the  following  inserted : 
"The  pi>llce  comml8Rlonei*s  now  In  office 
shall  hold  their  respective  offices  until 
their  successors  are  elected  and  qualified. " 
It  also  limits  the  mayor's  power  of  ap- 
pointment to  Tacancles  caused  by  death 
or  rralgnatlon.  At  the  general  election  tor 
city  officers  In  Jane,  1889,  the  relator  vras 
a  candidate  for  police  commissioner,  and 
as  such  candidate  received  all  the  votes 
cast  for  said  office;  there  being  no  oppos- 
ing candidate.  He  afterwards  dnly  quali- 
fied, and  demanded  of  respondent  the  poa- 
session  of  the  office,  which  was  refused ; 
hence  this  proceeding.  By  the  act  of  I88a 
the  office  of  police  commlHeloner  remained, 
with  its  duties  clearly  defined,  hot  with 
no  term  fixed,  and  no  provision  for  an  elec- 
tion or  appointment  to  the  office  except 
an  appointment  hy  the  mayor  In  case  of  a 
vacancy  occurring  by  death  or  resignation ; 
but  we  are  urged  to  supply  these  omis- 
sions by  constrnctloD.  It  Is  claimed  that 
tbe  language  of  the  act  of  1889,  **  that  com- 
missioners now  In  office  shall  hold  their  r»> 
spectlve  offices  until  their  sncessors  are 
elected  and  qualified,"  and  that  "the com- 
mlsttloners  shall  take  the  oath  of  office  re- 
quired of  other  city  officers,  and  enter  up- 
on the  dlschargeof  their  duties  on  theflrst 
Monday  in  July  succeeding  tbelr  election, " 
evinces  an  intention  on  the  part  of  the 
legislature  that  the  succeflsors  of  the  com- 
missioners then  In  office  should  he  elected 
by  tbe  people,  and  that,  in  order  to  carry 
out  such  intention,  recourse  should  be 
had  to  the  act  of  1885  to  snpply  the  omis- 
sion. The  rule  is  auquestioned  that  In  tbe 
constmctlon  o(  a  statute  the  cardinal 
point  Is  to  ascertain  the  Intention  of  tbe 
leglslatnre;  but  It  Is  lust  as  well  settled 
that  this  intention  must  be  ascertained 
from  the  words  used,  In  connection  with 
the  surroundlug  circumstances.  For  the 
purpose  of  explaining  any  ambiguity  that 
may  exist  in  the  language  of  the  act  of 
188U,  resort  may  be  had  to  tbe  act  of  1885, 
auugfat  to  be  amended;  but  the  parte  of 
the  former  act  omitted  In  the  revision 
cannot  be  supplied  under  the  guise  of  con- 
struction. The  rule  seems  to  betbat  stat- 
utes and  parts  of  statutes  omitted  from 
a  revision  are  to  be  considered  annulled, 
and  cannot  be  revived  by  construction. 
They  cannot  be  read  Into  the  latterstat- 
ute,  so  as  to  restrict  Its  operation:  and 
this. although  it  seemsllkely  tliattheomls- 
sioDS  were  unintentional.  End.  Interp.  Ht. 
§§  202,  381:  Woodbury  v.  Berry,180hlo  St. 
456.  All  the  provisions  of  the  act  of  1885 
fixing  tbe  terms  of  office  of  police  commis- 
sioner, and  providing  for  an  election  for 
such  office,  are  omitted  from  the  act  of 
1889.  and  this  court  cannot  assume  that 
provisions  of  such  vital  and  far-reachlnir 
importance  were  nnintentiunatly  omitted. 
State  v.  Clark,  57  Mo.  25.  It  seems  more 
probable,  from  the  manner  In  which  the 
omlsHions  occurred  and  the  substituted 
language,  that  the  legislative  act  was  in- 
tentionally and  deliberately  done,  with  a 
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deelfpn  to  Insert  the  proper  provlalona  In 
some  other  part  of  the  Rtatute. 

The  term  of  office  Is  not  fixed  by  the  act 
otl88d,  nor  Is  there  anything  In  the  Ian - 
gnaKefrom  which  the  leiif^th  of  Biich  term 
can  be  inferred.  The  three-yeara  term 
provided  by  the  act  of  1885  has  been  omit- 
ted in  the  amendment,  and  must  tberefure 
beconsldered  repealed.  If  tbecourt  should 
undertatke,  by  any  possible  construction 
of  the  lan(?uag:e  **  until  th^r  snccessors  are 
elected  and  qualified,"  to  ascertain  the 
length  of  the  term  Intended,  what  term 
<7ronld  it  declare?  Not  three  years,— the 
former  term,— because  that  has  been  ex- 
pressly abolished,  and  the  lef^islature  has 
v.hereby  Indicated  an  Intention  to  make 
some  change  In  the  length  rif  the  term,  or 
at  least  we  roust  conclude  that  It  so  In- 
i.end6d.  It  will  readily  be  percrived,  tfaeo, 
f-Jiat  thla  omission  cannot  be  snppUed  by 
the  court  without  assuming  the  functions 
of  tbela  w-malilng  power,  and  this  a  court 
cannot  do.  It  Is  uur  legitimate  province 
to  Interpret  legislation,  but  not  to  supply 
omissions. 

Nor  do  we  think  there  Is  anything  In  the 
language  of  the  act  of  1888  that  can  be 
(ionetrued  to  antboriie  an  election  for  the 
ofHce  In  controversy.  It  Is  provided,  It  is 
true,  "that  commissioners  now  In  office 
shall  hold  their  respective  offices  until 
their  successoni  are  elpcted  and  qualified, " 
and  that  "the  com mlssl oners  shall  enter 
upon  the  discharge  of  their  duties  on  the 
first  Monday  in  Jnly  sncceedlng  their  elec- 
tion;" but  this  does  not  In  any  way  au- 
thorize an  election.  It  may,  and  perhaps 
does,  Indicate  an  intention  on  the  part  of 
the  legislature  thut  such  officers  should  be 
elected,  but,  unless  some  provision  is  made 
for  carrying  out  such  Intention,  it  is  of  no 
avail.  An  election,  in  order  to  be  valid, 
must  be  held  in  pursuance  of  the  provis- 
ions of  some  law  authorising  It,  In  force  at 
the  time.  There  Is  no  Inherent  reserved 
power  in  the  people  to  hold  an  election. 
People  V,  Bull.  46  N.  Y.  67;  State  v.  Jen- 
kins, 43  Mo.  261 :  People  v.  Johnston,  6  Cat. 
tf78;  Matthews  v.  Cnmmlssluners,  34  Kan. 
006.  9  Pac.  Rep.  765;  State  v.  Sims.  18  S.  C. 
461).  This  rule  was  recognised  In  the  act 
of  1885,  and  the  time  and  place  of  the  elec- 
tion provided;  butthe  act  of  18S9  contains 
no  such  provision,  nor  does  it  contain 
an^'thing  from  which  it  can  be  inferred. 
Our  attention  has  been  called  to  section 
31  of  the  charter  of  the  city  of  Portland, 
which  provides  for  the  annuul  city  elec- 
tion. This  is  only  a  provision  for  the  gen- 
eral election,  and  certainly  does  nut  au- 
thorize the  election  of  any  officer  of  the 
flty,  unless  special  provision  is  made  by 
law,  either  directly  or  by  implication,  for 
the  election  of  such  officer  for  the  particu- 
lar terra  to  which  he  Is  Reeking  to  be 
fleeted.  Sawyer  v.  Haydon,  1  Is'ev.  75; 
McKune  v.  Weller,  11  Cnl.  49.  As  we  have 
already  seen,  there  Is  no  provision  of  law 
for  the  election  of  police  coninilHsioner.  If 
the  language  of  the  act  of  should  be 
HO  cnnBtrued  as  to  authorize  an  electiim, 
nt  what  time  must  such  election  beheld? 
At  the  time  the  relator  claims  to  have 
been  elected?  If  so,  upon  what  theory? 
('ertalnly  not  because  it  was  the  general 
election  for  city  officers.  The  act  of  1885 


provided  an  election  for  this  office  at  the 
general  election,  and,  as  we  have  already 
seen,  this  provision  was  annulled  or  re- 

fiealed  by  being  omitted  from  the  act  of 
Rti9.  If  any  Inference  Is  to  be  drawn  from 
this  omission  it  mubt  be  that  the  I<";ls1a- 
ture  intended.  If  it  intended  that  an  elec- 
tion should  be  held  at  all,  that  It  be  held 
at  some  other  time;  else  why  should  this 
provision  have  been  omitted?  And  again. 
If  an  election  could  be  had  at  all,  It  must 
have  been  Immediately  preceding  the  ex- 
piration of  respondent's  terra  of  office; 
and  when  did  his  term  expire?  We  look 
In  vain  to  the  law  as  it  existed  in  June, 
1889,  for  an  answer.  It  is  true,  respondent 
was  appointed  at  a  time  when  the  term 
was  fixed  at  three  years,  but  before  the 
expiration  of  his  term  the  legislature  re- 
pealed that  provision,  so  that  at  the  tkme 
relator  claims  to  have  been  elected  no 
term  for  the  office  was  fixed  by  law.  That 
the  legislature  had  the  right  to  change  the 
term  of  the  office  will  not  be  denied.  Ter- 
ritory V.  Pyle,  1  Or.  149.  These  sugges* 
tlons  show  the  IrapoHSibllity  of  so  con- 
struing the  law  as  to  antliorlse  an  elec- 
tion, without  iuterpolatlng  Into  It  express 
and  positive  provlalonB  not  Inserted  by 
the  leglslatnre.  It  may  be  admitted  that 
the  language  of  the  act  of  1SS9  shows  that 
the  legislature  contemplated  that  the  suc- 
cessor of  respondent  should  be  elected; 
and  a  comparison  of  the  provisions  of  this 
act  with  the  provisions  of  the  section  In- 
tended to  be  amended  snggests  tbe  con- 
jecture, If  not  convinces  as  of  tbe  fact, 
that  the  omission  to  provide  for  the  term 
of  office  and  election  of  these  officers  must 
have  been  unintentional;  bnt,  whatever 
may  have  been  the  intention  of  the  legisla- 
ture, it  failed  to  carry  it  into  effect.  The 
inference  we  draw  from  the  language  of 
the  act  Is  not  that  tbe  legislature  thereby 
gave,  even  by  implication,  any  power  to 
the  people  to  elect  police  commisalouws, 
but  rather  intimated  an  Intention  to  do 
so,— an  Intention  which  It  failed  to  carry 
out.  Courts  "must  not,  even  in  order  to 
give  effect  to  what  they  may  suppose  to 
be  the  Intention  of  the  legislature,  put  up- 
on the  provisions  of  a  statute  a  eonstrnc- 
tlon  nut  supported  by  the  words,  even  al- 
though the  conscqnences  should  be  to  de- 
feat the  object  of  the  act."  Smith,  Ctmst. 
Const.  §  714. 

This  is  a  case.  It  would  seem,  where  the 
legislature  has  omitted,  by  mistake  or 
otlierwlse,  to  make  the  necessary  provis- 
ions to  carry  out  Its  Intention;  but  we 
cannot  by  construction  supply  these 
omissions.  As  was  said  by  Davirb,  J.: 
"It  Is  always  competent  for  the  legisla- 
ture to  speak  clearly  and  without  equivo- 
cation, and  it  is  safer  for  tbe  judicial  de- 
partment to  follow  the  plain  and  ob- 
vious meaning  of  an  act,  rather  than  to 
speculate  upon  what  might  have  been  the 
views  of  the  legislature  In  the  emergency 
which  may  have  arisen.  It  Is  wiser  and 
safer  to  leave  to  the  legislative  depart- 
ment to  supply  a  supposed  or  actual  raS' 
US  nmi/tsna  than  to  attempt  to  do  so  by 
judicial  construction."  People  v.  Wood- 
ruff. 32  N.  y.  364.  Courts  cannot  supnly 
omissions  In  legislation,  nor  afford  relief, 
because  tbey  are  supposed  to    .  sc.  To 
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adopt  the  lanKoage  of  Mr.  Juetlec  Wonns 
In  Hubbs  v.  McLean,  117  U.  B.  578. 6  Sup. 
Gt.  Rep.  870:  "When  a  prorfsioula  left  out 
of  a  Btatote,  elthfr  by  design  or  mlstakn 
of  the  legislature,  the  conrtB  have  no 
power  to  supply  it.  To  do  Bo  would 
be  to  legislate,  and  not  to  construe.  **  "Wt? 
are  bound,"  said  Justice  Bpllrr,  In 
Jones  V.  Smart.l  Term  It.  44.  "to  take  the 
act  of  parilaraent  an  they  have  made  It. 
A  easaa  omlsaiia  can  In  no  case  be  sup- 
plied by  a  court  of  law,  for  that  would 
be  to  make  laws.  Nor  can  I  conceive 
that  It  Is  cur  province  to  couMldcr  wheth- 
er  sncb  a  law  that  has  been  passed  be 
tyrannical  or  not. "  And  Mr.  Justice 
Story.  In  Smith  v.  Bines,  2  Sum.  338.  854, 
865,  observes:  "It  is  not  lor  courts  of  jus- 
tice propria  marte  to  provide  for  all  de- 
fMts  or  mlBcblefs  of  Imperfect  legislation." 
See,  also.  King  v.  Burrell,  13  Adol.  ft  E. 
460;  Lumond  v.  Eltte.  3  Q.  B.  910:  Blox- 
am  V.  KIsee,  ft  Bam.  Sc.  C.  169:  Bartlett  v. 
Morris,  9  Port.  (Ala.)  266.  We  have  here, 
then,  a  case  where  the  o(Iicf>  of  police  com- 
mfssloneroftheclty  of  Portland  wascre- 
ateil  by  a  law  fixing  the  ti^nn,  and  pro- 
viding for  the  appointment  of  the  Qrst  In- 
cninbents  and  the  election  of  their  socceS' 
sors.  but  before  the  expiration  of  respond- 
ent's term  the  law  was  so  changed  by  the 
legislature,  either  by  nilHtake  or  design, 
that  no  provision  remains  fixing  the  term 
of  office  or  providing  for  the  election  of  his 
aacopsaor,  leaving  him  in  poBsessIon  of  the 
office,  with  its  datieH  devolving  upon 
him ;  yet,  despite  this  condition  of  things, 
the  relator  claims  to  have  been  elected  at 
the  expiration  of  respondent's  term,  as 
originally  provided ;  and  this  brings  tlie 
case  sqtiarely  within  People  v.  Mathew- 
Bon,  47  Cal.  442.  In  September.  IS?!,  BoB- 
enfeld  was  by  the  state  at  large  elected 
state  harbor  commissioner  of  the  sta  te  of 
California  Tor  the  term  of  four  years  Irom 
December  1, 1R71,  and  served  until  May  23, 
1873,  when  be  resigned,  and  defendant, 
Mathewson,  was  duly  appointed  by  the 
governor  to  fill  the  vacancy.  On  Jan- 
nary  1, 1S73.  the  UevlsedCode  of  Callturnia 
went  Into  effect,  from  which  in  some  man- 
ner ttae  provision  for  an  election  of  harbor 
commissioner  was  omitted.  Tet  the  two 
political  parties  each  nominated  a  candi- 
date for  the  office,  and  at  the  general  elec- 
tlon  in  September,  1878,  one  Newman  re- 
ceived the  greater  number  of  votescast  for 
said  office,  to  whom  a  commission  was 
regularly  issued  by  the  governor,  and. 
having  duly  qaalifled,  he  demanded  pos- 
BesHl<m  of  the  office  from  Mathewson,  the 
appointee  of  the  governor.  Miitbewson 
refusing  to  surrender  pobHetisioD  of  the 
office,  the  attorney  gent^ral  commenced 
proceedings  to  ount  him.  In  deciding  the 
case.  Wallacr,  C.  J.,  speaking  for  the 
co'jrt,  says:  "It  is  necessary  to  the  valid- 
ity of  an  election  to  ofHce  that  it  be  au- 
thorized by  some  statute  In  force  at  the 
time.  Here  there  was  none.  By  the  three 
hundred  and  sixty-second  section  of  the 
Pulltlcal  Code  It  Is  provided  as  follows: 
'Harbor  commissioners  are  elected  and 
appointed  and  hold  their  office  as  provid- 
ed Id  title  6  of  part  3  of  this  Code.'  But, 
on  referring  to  that  portion  of  the  Code, 
no  provision  for  sacfa  election  to  loand. 


The  defendant,  Matbewson,  having  been 
regularly  appointed  by  the  executive  to 
fill  the  vacancy  caused  by  the  resignation 
of  Rosenfeld,  his  term  continues  by  law 
until  the  next  election  by  the  people,  (Pol. 
Code,§  999;)  but, as  we  have  said  already, 
Bucli  election  by  the  people  cannot  legally 
occur  lautll  authorized  by  a  statute  in 
force  at  the  time."  Again,  by  an  act  of 
the  legislature  of  ( *allf  omla  approved  April 
1, 1878,  the  lodges  of  the  fourth,  twelfth, 
and  fifteenth  Judicial  districts  of  the  state 
were  empowered  and  required  to  choose 
the  members  of  the  board  of  police  com- 
misslonera  of  the  city  of  San  Francisco. 
No  term  of  oflftce  for  the  commissioners 
was  fixed  by  the  act.  The  act  prescribed 
the  powers  and  duties  of  the  board,  and 
further  provided  that  after  the  expiration 
of  the  official  term  of  the  then  chief  of  po- 
lice his  office  should  "cease  to  be  elective, 
and  shall  be  tilled  by  thecommiRsloners." 
On  the  assaniption  that  the  act  was  nn- 
constitutional,  because  the  power  thus 
conferred  upon  the  Judges  was  not  Judicial 
in  ItB  nature,  an  application  was  made  to 
the  courts  for  a  writ  of  mandamua  re* 
qntring  the  election  commissioners  to 
make  suitable  and  legal  preparation  for 
tbe  election  of  chief  of  police  and  police 
commissioner,  but  was  denied  on  tbe 
ground  that  such  officers  were  not  elective. 
Htaude  v.  Commissioners,  61  Cal.  318.  By 
the  constitution  of  1870  the  Judges  of  the 
district  courts  were  superseded  by  the 
Judges  of  the  aoperlor  courts,  but  an  ap- 
plication for  a  writo!  mandate  command* 
ing  the  Judges  of  tbe  latter  court  to  ap- 
point police  commissioner  was,  assuming 
that  the  terms  of  office  had  expired,  de- 
nied, because  the  power  of  appointment 
in  question  was  not  a  Judicial  power,  and 
did  not  devolve  upon  the  superior  Judges 
by  force  of  the  constitution  of  1879.  Heln- 
len  V.  Sullivan.  64  Cal.  878,  1  Pac.  Rep.  1B8. 
The  governor  of  tbe  state  then,  assuming 
that  the  office  was  vacant,  under  the  con- 
stitution, on  and  after  four  years  from  the 
date  of  tlie  originnl  appointment,  under- 
took to  fill  such  vacancy  by  appointment, 
but  the  court  held  that  there  wau  no  va- 
cancy In  the  office  whlchthegovernor  was 
authorized  by  law  to  fill  by  appointment, 
and  that  the  incumbent  must  discharge 
the  duties  of  the  office  until  succeeded  by 
some  person  entitled  by  virtue  of  some  ex- 
isting law  to  supersede  him.  People  v, 
Hammond.  60  Cal.  654,  6  Pac.  Rep.  741. 

We  could  safely  rest  the  case  before  ns 
here,  but  there  is  Another  question  argued 
bycounsel  which  we  think  proper  to  notice. 
It  Is  contended  that  the  act  of  18S9  In- 
vests respondent  with  an  office,  the  ten- 
ui-e  of  which  Islonger  than  four  yearH,and 
therefore  in  conflict  with  section  2,  art.  15, 
of  the  constitution,  which  inhibits  the  leg- 
islature from  creating  any  office  the  tenure 
of  which  shall  be  longer  than  four  yttars. 
The  fallacy  of  this  argument  lies  in  the 
fact  that  the  act  of  1HS9  does  not  create 
the  office  of  police  commissioner;  nor  did 
it  In  vest  respondent  with  the  office;  nor 
does  It  undertake  to  definitely  fix  tbe  ten- 
ure, Tbe  office  was  created,  by  the  act  of 
1885,  with  a  fixed  term,  and  defendant 
was  regularly  appointed,  and  while  he 
was  rightfully  In  possesBlon  of  the  office. 
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and  disehargliiK  lU  datlea,  the  leicfBlatare 
abollHhed  the  term  and  mode  of  electing 
his  Huccessor, leaving  theoffire,  with  Itsdu- 
ties  clearly  dotlned,  In  the  le^ul  poHsesalon 
ol  respondent,  with  no  mode  i)rovlded  (or 
the  election  or  sek'ctloa  of  his  successor, 
except  In  case  of  death  or  resignutlon. 
He  uoes  not  hold  the  office  by  virtue  of 
the  provisions  olthe  act  of  1889,  bnt  nnder 
his  original  appointment,  and  the  tuliure 
of  the  law  to  provide  a  mode  for  the  elec- 
tion of  hiR  Bucceseor.  The  act  of  1889  left 
hiiu  in  poBsession  of  theoffice,  and  its  duties 
are  of  a  public  character,  and  the  public 
exigenciesdemand  that  they  bedlRCharsed. 
He  la  almply  locum  teuens— holding  the 
place— until  he  shall  besupersededbyaome 
person  authorized  by  law  to  be  Inducted 
into  the  office.  It  is  claimed  that  the  pro- 
vision In  the  act  of  1889,  "that  commlH- 
sloners  now  In  office  nball  hold  their  re- 
spective offices  until  their  successors  are 
elected  and  qualified,"  without  any  mndo 
being  provided  tor  the  election  of  such 
successors.  Is  in  effect  a  continuance  of  the 
commissioners  la  office  by  legislative  en- 
actment, and  that  respondent's  title  de- 
pends on  this  enactment.  As  we  have  said 
already,  respondent's  right  to  the  office 
cloesnot  depend  on  the  act  of  but  upon 
the  fact  that  he  was  in  posHesflon  of  it 
rightfully  when  the  act  was  passed;  and 
the  public  necessities  requiring  that  the 
office  be  in  possession  of  a  person  with  au- 
thority to  perform  its  duties,  he  continues 
to  hold  it  until  be  shall  be  relieved  or  su- 
I>erseded  by  proper  te^tslatlve  action. 
Strictly  speaking,  respondent  is  not  "hold- 
lug  over,  "for  "  to  holdover,"  when  api)]ied 
to  a  pulitic  officer,  implies  that  the  office 
has  a  flxed  term  which  has  expired,  and 
the  Incumbent  is  holding  Into  the  succeed- 
ing term.  Here  there  Is  no  fixed  term,  and 
tber^ore  can  he  no  holding  over.  But 
conceding  that  bis  term  has  expired,  and 
he  Is  holdingover,  he  has  a  right  to  do  so 
by  force  of  the  constitution;  and  the  lan- 
guage above  referred  to  is  but  a  legisla- 
tive declaration  of  the  constitutional  pro- 
vision. Section  7.  art.  6,  of  the  constitu- 
tion, authuriEes  the  election  or  appoint- 
ment, as  maybe  prescribed  by  1aw,ot  such 
city  officers  as  maybe  necesHary;  while  by 
sectlonl  of  article  15iti8  provided  that  "all 
officers,  except  members  of  the  legislative 
assembly,  shall  hold  their  offices  until  their 
successors  are  elected  and  qualified. " 
Whctherornot,  as  a  general  prlncipieof  the 
common  law,  officers  are  entltle<l  to  hold 
over  beyond  their  prescribed  terms  wltln)ut 
some  express  provision,  is  not  entirely  set- 
tled upon  authority;  but,  whatever  the 
rule  at  common  law  may  liave  been.  It  is 
clear  that  when  by  the  constitution  or 
law  officers  are  elected  or  appointed  for  a 
term,  and  until  their  successors  are  elect- 
ed and  qualified,  they  are  thereby  author- 
ised to  hold  and  exercise  thdr  offlies  until 
their  successors  are  duly  elected  or  ap- 
pointed under  some  existing  provision  of 
law.  The  right  to  hold  over  is  derived 
from  the  same  constitution  that  iniposps 
the  limitation  upon  the  legislature  in  the 
creation  of  the  office.  The  constitution 
permits  a  legislative  tenure  tor  n  fixed 
term,  not  exceeding  four  years ;  and  If,  at 
the  expiration  uf  that  period,  from  any 
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cause,  such  as  the  failure  of  the  l^slatura 
to  provide  for  the  election  of  bis  aucceesor, 
(People  V.  Hammond,  66  Cal.  651,6  Pac. 
Kep.  741:)or  of  the  r^ular  appointing 
power  to  make  an  appointment,  (State  v. 
Howe.  25  Ohio  St.  5S8;)  or  of  the  electoral 
body  to  elect,  (State  v.  Harrison,  113  lud. 
4»4. 16  N.  E.  Rep.  3&1;  People  v.  Oulton,  2ii 
Cal.  44;  People  v.  Stratton,  Id.  382;  State 
V.  Lusk,  IS  Mo.  333;)  or  the  death  of  the 
person  elected  to  fill  the  office  before  he 
has  qualified,  (Com.  v.  Hauley,  9  Pa.  St. 
513.) — no  successor  has  been  elected  or  ap- 
pointed under  an  existing  law,  the  Incum- 
bent holds  over,  by  virtue  of  the  pruvls- 
ions  of  the  constitution,  until  he  is  super- 
seded by  dnly-quallfied  Buccedsor,  who 
shall  have  bem  elected  or  apptilnted  In 
tiie  manner  provided  bylaw,  (People  v. 
Woodruff,  32  N.  Y.  356;  People  v.  Batcbel- 
or.  22  Y.  128;  Mechem.  Pub.  OH.  §  397; 
State  V.  Davis,  45  N.  J.  Law,  390;  People 
V.  Tilton,  37  Cal.  614.)  The  reason  of  this 
rule  is  that  public  policy  requires  that  the 
duties  ol  the  office  be  performed,  and  it  is 
better  that  the  Incnmbent  should  continue 
In  the  office  and  in  the  performance  of  its 
duties  than  an  Interregnum  should  occur. 
It  conserves  the  public  Interests  by  pre- 
servljig  the  methods  and  Instrumentalities 
by  which  alone  public  business  can  be 
transacted;  while  the  opposite  rule,  when 
pushed  to  its  consequences,  might  result 
in  the  suBpeD«ilon  of  business  in  many  of 
the  departments  of  the  public  service.  It 
was  urged  that  the  statute  under  consid- 
eration Is  harsh  and  oppressive  In  Us  char- 
acter, and  contrary  to  thenenlusof  our 
Institutions,  In  denying  to  the  people  of 
Portland  the  right  to  elect  their  own  p<i- 
Uee  commissioners.  These  are  political 
considerations,  fit  to  be  weighed  by  and 
to  Influence  legislators;  bnt.  If  disregard- 
ed by  them,  their  reHponsibllity  is  to  their 
constituents,  and  not  to  the  courts.  The 
Impolicy,  unwisdom,  or  unreasonablenesK 
of  a  statute,  by  themselves  merely,  are 
and  ought  to  be  urg^d  to  a  court  In  vain. 
Tiie  functions  of  the  Judicial  department 
are  not  adequate  to  the  applicutUm  of 
those  principles,  and  not  conferred  fur 
tliat  purpose.  If  a  change  is  desired  in 
tlie  law  In  this  respect  application  must 
be  niaile  to  the  legislature,  and  not  to  the 
courts.  The  Judgment  of  the  court  below 
is  tlkerefore  affirmed. 


Id  re  Wibrbitszkt  et  aJ.  (No.  14.155.) 
{Supreme  Court  of  CaUfirmia.   March  19,  1891.) 

Appeal — Tuaxscbipt — Waxt  op  Cektipicatb. 
In  Oatifomia  an  appeal  will  be  diiinilssed 
where  there  ia  no  certificate  to  the  transcript. 

In  biUi.i.  Appeal  from  superior  court, 
city  and  county  of  San  Fruuoisco;  T.  U. 
ItEAKDo.v,  Judge. 

O.  H.  Perry,  tor  appellant.  Pterson  Jt 
Mitchell,  lor  respondent. 

McFakland,  J.  This  la  an  appeal  by  J. 
J.  Kauerfrom  au  order  declaring  H.  Wle- 
bitKzky  &  Co.  Insolvent  debtors,  and  up- 
pointing  an  assignee.  A  motion  was 
made  by  respondent  on  November  SS.ISIM. 
to  dismiss  the  appeal  im  the  grounds, 
among  others*  that  there  is  ^o  certificate 
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to  fbe  tranKrlpt.  and  Dothing  to  sbow 
that  the  papers  In  what  la  called  the 
"transcript"  are  copies  ol  the  orlginalB 
filed  In  the  superior  conrt.  On  the  same 
day  appellant  saggested  a  diminution  ol 
the  record,  and  moved  this  court  for  an 
order  dlrectlugthe  clerk  of  the  lower  court 
to  attucta  to  the  transcript  a  proper  cer> 
tlflcate,  which  motion  was  oo  the  same 
day  granted.  Since  then  no  such  certifi- 
cate has  been  furnished,  and  no  further 
Btep  bfie  been  taken  by  the  appellant. 
There  being  no  certificate  to  the  tran- 
script, the  said  motion  of  the  respondent 
Is  now  granted,  and  the  appeal  la  dis- 
missed. 

We  concur:  Pe  Haten,  J. ;  Shabpbtkin, 
J.;  F&TBRBON,  J.;  Harbison,  J, 


88  C«l.  8M 

CoNORATB  et  al.  y.  Sol'thrrn  Fao.  B.  Co. 

(No.  13.395.) 
(Supreme  Cowt  qf  OaliJ^ffnia.  Ilarch  19, 1891. ) 

UASTSa  Am  SbutaKT— FbBSONAL  IlfJDBlEfr—Fsii- 

low-Sehtants. 
Under  Civil  Code  CaL  i  1970,  inxtvidinK 
that  au  ^idoyer  is  not  boood  to  indemnify  hia 
employe  for  losses  sufEered  in  conseouence  of  the 
negligence  of  another  person  employed  by  the 
same  employer  "In  the  same  general  business." 
unlew  be  has  neglected  to  use  ordinary  care  in 
the  selection  of  the  calpable  employe,  a  railroad 
company  Is  not  liable  for  the  death  of  a  brake- 
man  in  a  coUisioa  caused  byihe  negligence  of  the 
conductor  on  the  same  train  In  running  his  train 
ahead  of  schedule  time,  unless  the  company  was 
Diligent  in  selecting  an  iooompetent  conductor. 

Id  bank.  Appeal  from  superior  court, 
Placer  count; ;  B.  F.  Mtkbs,  Judge. 

D.  M.  Delmaa  and  Robert  F.  Devlin,  for 
appellants.  Hale  &  Craig,  lor  respondent. 

McFa  bland,  J.  This  action  was  brought 
by  the  widow  and  infant  son  ut  James  W. 
Cimgrave,  deceased,  to  recover  damages 
for  the  death  <A  the  latter,  who  was 
killed  by  an  accident  on  a  railroad  train 
of  the  defendant.  A  demurrer  to  the  com- 
plaint was  sustained  by  the  court  below: 
and,  plaintiffs  declining  to  amend,  Judg- 
ment went  for  the  defendant.  From  this 
judgment  plalutma  appeal. 

The  plaintiffs  aver  tbat  eald  Congrave, 
deceased,  was  a  brakeman  in  defendant's 
employ  upon  a  train  which  left  the  town 
of  Trackee  on  March  19,  IStjS,  and  started 
westward,  destined  for  Sacramento  city. 
It  Ib  averred,  in  general  terms,  that  the 
deceased,  as  such  brakeman,  was  "placed 
by  said  defendant  under  tbe  control  and 
direction  and  subject  to  the  orders  <»f  the 
conductor  of  said  train;**  but  it  Is  not 
averred  that  tbe  accident  which  resulted 
lu  the  death  was  caused,  In  whole  or  In 
part,  by  any  order  or  diroctlau  given  by 
said  couductur  to  said  dcceused,  or  that 
any  order  or  direction  wliatever  was  Riv- 
en. On  tbe  other  band,  it  appears  affirma- 
tively that  the  accident  was  not  caused  by 
any  orderordirectUm  given  by  the  conduct- 
or to  said  deceased.  The  complaint  pro- 
ceeds to  state  In  detail  the  circumstances, 
facts,  and  causes  which  produced  the  acci- 
dent by  which  the  deceased  was  killed, 
and  they  are  brieflyas  follows:  Thetrain, 
proceeding  westward,  had  to  pass  a  cciv 


tain  station  called  "Tamarack.  **  *  Ac- 
cording to  tbe  rules  and  regulations, 
tlme-tablra  and  Rchednles,  made  by  said 
defendant  to  govern  and  regulate  the 
movements  of  its  trainsupon  ItK  aforesaid 
roads,  and  the  times  of  the  arrivals  and 
departures  of  said  trains  from  said  sta- 
tions,and  for  the  instructlonand guidance 
of  its  conductors,"  said  train  ought  to 
have  left  Tamarack  at  the  hour  of  55  min- 
utes past  12  o'clock  noon  of  said  day, 
and  not  earlier;  and  it  was  "the  duty  of 
said  conductur**  not  to  nave  allowed  the 
train  to  start  before  said  time.  But  the 
conductor,  "In  disregard  of  the  aforesaid 
rules,  regulations,  time-tables,  and  sched- 
ules of  said  defendant, ""negligently  and 
recklcBSly  ordered,  caused,  and  permitted 
said  train  to  leave  said  Tamarack  sta- 
tion, in  its  westward  bound  course,  a 
long  time  before  tbe  expiration  oftheprop- 
er  and  schedule  time  as  aforesaid,**  viz., 
at  46  minutes  past  12  o'clock.  By  reason 
ol  said  negligence,  reckleeeness,  and  breach 
of  duty  by  said  conductor,  and  the  de- 
parture of  said  train  from  said  Tamarack 
station  before  Its  proper  and  schedule 
time  as  aforesaid,"  the  train  collided  with 
another  train,  and  by  said  collision  the  de- 
ceased was  killed.  It  Is  stated  by  way  of 
recital  that  he  waskllled"  wfaUeatbls  post 
obeying  the  orders  and  directions  of  said 
conductor,  and  performing  his  duties  as 
such  brakeman;"  but  there  is  no  aver- 
ment  that  any  particular  order  was  giv- 
en, or  that  any  such  order  contributed  in 
the  slightest  degree  to  the  accident  or  the 
death.  The  demurrer  contained  the  gen- 
eral ground  of  want  of  facts. and  also  spe- 
cial grounds,— one  being  that  the  com- 
plaint was  uncertain,  etc.,  because  "It 
does  not  appear  therefrom  what  were  the 
duties,  or  any  of  them,  required  of  or  to 
be  performed  by  James  W.  Congrave, 
mentioned  In  said  complaint,  as  brakeman 
on  the  train  mentioned  ther^n."  We 
think  that  the  demurrer  was  properly  sna- 
tained,  and  that  tbe  Judgment  should  be 
athrmed. 

It  Is  entirely  clear  on  the  face  of  the  com- 
plaint that  the  deceused  and  the  conduct- 
or were  co-employes  of  defendant.  It  Is 
also  clear  that  the  death  was  caused  by 
the  negligence  and  breach  of  duty  of  thecon- 
ductor  in  starting  tbe  train  before  sched- 
ulo  time;  no  other  cause  of  tbe  accident  is 
intimated  In  the  complaint.  There  Is  no 
averment  that  the  defendant  was  negli- 
gent In  the  selection  uf  the  conductor. 
And  the  general  rule  (whatever  exceptions 
there  may  be  to  it)  is  well  settled  in  Eng- 
land and  theUalted  States,  ttud  particular- 
ly In  thlsstate,  that  a  mastw  Is  not  liable  to 
his  servant  for  damages  sustained  by  the 
negligent  act  of  atellow-servaut,  unless  the 
master  was  negligent  In  the  selection  uf 
the  servant  at  fault.  It  Is  hardly  neces- 
sary to  cite  authorities  on  thle  point,  as 
we  do  not  understaud  counsel  for  appel- 
lant to  contend  aRainat  the  general  rule 
as  above  stated.  The  earliest  cases  upon 
the  subject  in  this  country  in  which  the 
principle  was  applied  to  railroad  compa- 
nies and  their  employes  are  Murray  t. 
Railroad  Co.,  (decided  by  the  supreme 
court  of  South  Carolina  In  1841.)  1  McMnl. 
385,  and  Far  well  t.  Railroad  Corp.,  (decided 
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In  1842  by  the  eapreme  coart  of  Massacbn- 
Betts,  Clilef  Justice  Sbaw  delivering  the 
oplolun,)  4  Mete.  69.  Tbcse  leading;  caseu 
were  j^nerally  followed  in  the  Uuitcd 
States.  Very  few  cases  can  be  found 
which  deny  tbe  {general  rule.  They  were 
also  followed  In  England.  HutchlnsoD  v. 
Bollroad  Co.,  5  Exch.  343;  Wlgraore  T. 
Jay,  Id.  354 :  Coal  Co.  v.  Beid,  3  Macq.  H.  L. 
Cas.  266.  We  need  not  allude  further  to 
aiithoritleB  In  otber  JurlsdictlonB,  aB  this 
court  has  frequently  approved  tbe  rule. 
In  yeomana  v.  Navigation  Co.,  44  Cal.  71, 
tbe  point  waB  directly  Involved,  and  the 
court,  araong  other  things,  say :  "  Tlie  de- 
fendants excepted  to  these  instructions, 
and  contended  that  tbe  case  is  within  tbe 
i-eason  of  the  rule  thac  an  employer  is  not 
responsible  to  blB  employe  for  injuries  re- 
ftnltiag  from  the  uegligence,  carelessness, 
or  unskllllulness  of  a  fellow  employe  en- 
gaged In  the  same  general  business.  The 
rule  itself  cannot  be  questioned.  It  baa 
been  settled  by  a  unlfurm  serJee  ol  both 
English  and  American  decisions.  Tbe 
question  cornea  upon  the  application  of 
the  principle  to  the  praaent  case. "  In  that 
case  It  waa  held  that  plaintiff,  who  waa 
an  express  agent,  was  a  passenger,  and 
nntan  employeof  defendant.  InHoKan  v. 
Railroad  Co.,49Cal.l28,thecourtsay :  "In 
Yeomans  v.  Navigation  Co.  vre  announced 
the  rule  of  law  on  this  subject,  and  re- 
ferred to  many  of  the  authorities  by 
which  It  was  sustained.  The  cases  are 
very  nameroDS,— many  ol  them  being  vited 
by  defendant,— and  they  are  to  tbeelTect 
that  the  master  1b  not  liable  for  in]urlea 
Buffered  by  a  servant  through  the  negli- 
gence of  a  fellow-servant,  unless  the  mas- 
ter was  negligent  in  the  selection  of  the 
servant  in  fault.  The  early  cases  in  Wis- 
consin. Indiana,  and  Ohio,  relied  on  by 
plaintiff  Hs  sustaining  hia  view  of  the  law, 
have  since  been  overruled  or  disapproved. " 
Other  cases  to  tbe  same  point  areCollier  v. 
Steinhart.  61  Cal.  IIG;  McLean  v.  Mining 
Co.,  &1  Cal.  256;  McDonald  v.  Hazlethie.  53 
Cal.  35;  Brown  v.  Railroad  Co.,  72  Cal. 
523,  14  Pac.  Rep.  13S:  P'agundcs  v.  Rail- 
road Co..  79  Cal.  97.  21  Pac.  Reo.  437. 

It  is  true,  however,  that  there  has  been 
Bome  difference  of  opinion  as  to  tbe  mean- 
ing of  the  phrase  "fellow-servant;"  and  a 
few  of  tbe  cases  have  recognise<l  a  distinc- 
tion growing  out  of  different  gradee  of  em- 
ployment. There  has  also  been  recognized 
in  a  few  instances  what  may  be  culled  the 
doctrine  of  "  vice-princlpalship;"  that  le, 
where  one  general  employe  is  held  to  have 
been  given  the  entire  and  unlimited  con- 
trol of  the  whole  business  of  the  principal, 
so  that  be  stands  in  all  respects  in  his 
princtpars  place,  and  all  his negllReu tacts 
are  deemed  to  be  the  diit>ct  actn  of  the 
principal.  And  upon  these  asserted  prin  ■ 
clples  we  understand  appellant  to  mainly 
rest  his  case.  It  is  contended  that  as  the 
conductor  was  superior  In  grade  to  the 
deceased  brnkeman,  and  had  certain  au- 
thority over  him,  and  as  the  conductor, 
with  respect  to  the  running  of  the  train, 
was  tbe  vice-principal,  therefore  the  gen- 
eral rule  applicable  tofeliow-servantedoes 
not  apply.  In  support  of  this  position 
the  case  of  Railroad  Co.  v.  Ross,  112  U.  S. 
Bep.  877,  &  Sop.  Ct.  Bep.  184.  is  cited. 


The  facts  of  tbe  last-named  case  are  not 
exactly  like  tiiose  in  the  case  at  bar.  It 
may  be  astiumed,  however,  that  the  opin- 
ion of  tbe  majority  of  the  roart  in  that 
case  Isfavorable  touppcllant'scontentina. 
That  seems  to  be  the  view  taken  by  the 
four  dUsuntiiig  Justices,  Bbadkky,  Mai'- 
THBWS,  Ghav,  and  Blatcbfoks;  for,  in 
expressiug  their  dissent,  they  say:  "We 
think  that  the  conductor  of  the  railroad 
train  In  this  case  was  a  fellow-servant  of 
the  railroad  company  with  the  other  em- 
ployes on  the  train.  We  tbink  that  to 
hold  otherwise  would  be  to  break  down 
tbe  long-established  rule  with  regard  to 
exemption  from  respnnBibllity  of  employ- 
ers for  Injuries  to  their  servants  by  the 
negligence  of  their  fellow-servants."  But 
it  is  to  he  observed  that  tbe  majority  of 
the  court  were  not  governed  or  i-estralned 
by  any  Btatutory  provision.  They  were 
at  entire  liberty  to conslderthe philosophy 
or  the  subject,  and  to  follow  the  direction 
of  their  own  Judgment  as  to  what  should 
be  the  rule.  Tbe  dwision  was  not  given 
in  view  ot  the  statutory  law  of  California 
upon  the  point,  or  of  any  Bimllar  law  of 
any  other  state.  Tbe  Ovll  Code  of  Cali- 
fornia wentlnto  effect  January  l,1873,and 
under  tbe  head  of "  Obligations  of  the  Em- 
ployer" It  provides  as  follows:  "Sec.  I!i70. 
An  employer  Is  not  bound  to  Indemnify 
his  employe  for  losses  suffered  by  the  lat- 
ter in  consequence  of  the  ordinary  risks  of 
business  in  which  be  is  employed,  nor  in 
consequence  of  the  negligence  of  another 
person  employed  by  thesame  employer.  In 
the  same  general  business,  unless  he  lias 
neglected  to  use  ordinary  care  In  the  selec- 
tion of  tbe  culpable  emi>loye."  This  sec- 
tion of  the  Code  not  only  restutee  the  rule 
first  established  by  judicial  decision  an  to 
injury  received  through  the  negligence  of 
a  fellow-servant,  but  it  clears  away  to  a 
great  extent  the  difflcnlties  which  may 
have  existed  as  tn  tbe  meaning  of  "fellow- 
servants."  It  declares  them  to  be  tboKe 
employed  "In  tbe  same  general  business.  ** 
And  If  the  employes  on  a  train  of  curfi,  in- 
cluding the  engineer,  tbe  conductor,  tbe 
hreman,  and  the  brnkeman,  are  not  per- 
sons employed  in  the  same  bnslness,  tt 
n  ould  be  difficult  to  imagine  a  set  of  men 
who  could  be  considered  as  so  employed 
Tbpy  are  employed  on  the  same  train; 
tbelr  duties  all  appertain  to  the  rnnning 
of  that  train;  each  has  his  own  work  to 
do,  and  the  joint  work  of  all  Is  necessary 
to  the  business;  they  are  almost  con- 
stantly In  close  relations  and  persona 
contact  with  each  oth^;  they  nave  the 
fullest  opportnnities  for  knowing  eael) 
others'  qualifications  as  to  carefolness  and 
skill,  and  detecting  any  failure  of  dnty; 
and  to  them  applies  peculiarly  the  reason- 
ing upon  which  the  general  rule  was  orig- 
inally founded.  This  clause  of  the  Code 
has  received  judicial  construction.  In  Mc- 
Lean V.  Mining  Co.,  51  Cal.  255,  plaintiff  was 
emploved  to  work  in  a  hydraulic  mine. 
One  Kegan  was  "foreman  of  all  the  work" 
with  "authoritv  to  emplov  and  dischai^ 
hands."  Through  the  negligence  of  Kegan 
plaintiff  was  injured  by  a  blast.  Judg- 
ment in  the  trial  court  went  for  defendant, 
and  on  appeal  plaintiffs  eonnsel  con- 
tended, as  an  exception  to  the  geneml  rule. 


Digitized  by  Google 


Cat) 


CONGBAYE  v.  SOUTHERN  FAa  B.  GO. 


177 


"that  the  employer  Is  liable  for  Injury  to 
a  subordinate  servant  by  the  negligence  of 
a  BupeHor. "  The  court  affirmed  the  judg- 
ment, and  ]n  its  opinion,  after  quoting  sec- 
tion 1970.8ald:  "Tlielnjury  to  theplalntiff 
was  caused  by  the  negligence  of  Eegan, 
tbe  foreman  of  defendant,  who  was  a  fel* 
low-servant  wltb  the  plaintiff,— 'another 
person  employed  by  the  earae  employer  In 
the  same  general  baalneas/tbatifi,  thebuel- 
nesB  uf  working  tbe  mine  of  defendant. — 
Kegan  being  in  tbe  blasting,  and  plaintiff 
In  the  hydra  allCj  department  of  the 'gen- 
eral business.*  •  •  •  The  law  of  this 
state  respecting  this  subject,  as  set  forth 
In  the  Code  referred  to,  recognises  no  di»- 
tlnction  growing  out  of  grades  of  employ- 
ment of  the  respective  employes ;  nor  does 
it  give  any  effect  to  tlie  circumstance  that 
the  fell ow-ser rant  through  whose  negli- 
gence the  Injury  came  was  the  superior  of 
the  plaintiff  in  the  general  service  In  which 
they  were  in  common  engaged;  and  the 
alleged  distinction  In  this  respect  Insisted 
upon  by  tbe  defendant's  counsel,  tonnded, 
as  be  claims,  on  the  general  principles  of 
law  and  the  adjudged  cases,  requires  no 
examination  at  our  hands.  Collier  v. 
Steinhart,  ante,  p.  Il6,  (51  Cal.)**  It  Is 
clear  that  in  deciding  this  case  tbe  court 
determined  that  the  Code  swept  away  the 
distinctions  which  appear  In  some  of  the 
"adjudged  cases "  on  the  snbject  of  fellow- 
servants.  Collier  V.  Steinhart,  referred  to 
In  the  opinion,  (51  Cal.  n6.)l8StIl]stronger 
to  the  point  decided.  Both  of  these  cases 
were  approved  in  McDonald  v.  Hazletlne, 
63  Cal.  S5,  which  was  also  a  case  where  an 
employe  was  Injured  through  tbe  careless- 
ness of  a  foreman.  These  cases  were 
again  followed  and  approved  In  Stephens 
T.  Doe,  78  Cal.  28. 14  Pac.  Rep.  37S,  where 
It  waf  held  that  "the  foreman  of  a  mine 
and  a  miner  employed  to  work  under  hla 
directions  are  felloiv-sprvants;  and  the 
owner  of  the  mine  is  not  liable  for  injuries 
caneed  through  the  negligence  of  the  fore- 
man, unless  he  tailed  to  use  ordinary  care 
in  the  selection  ot  the  foreman. ■  The 
same  doctrine  was  announced  in  Brown 
T.  Railroad  Co..  72  Cal.  523,14  Pac.  Rep. 
138.  and  Fagundes  r.  Railroad  Co.,  79  Cal. 
87,  21  Pac.  Rep.  437. 

It  Is  contended,  however,  that  the  prin- 
cipal may  give  an  employe  such  authority 
as  will  constitute  blm  a  "vice-principal;" 
that  in  that  instance  such  employe  stands 
in  the  shoes  ol  the  principal,  and  the  lat- 
ter Is  liable  for  tbe  employe's  negligence  by 
which  another  employe  Is  Injured;  and 
that  in  the  case  at  bar  the  condoetor  was 
Buch  vice-principai.  The  authorltlesmaln- 
ly  relied  on  for  this  contention  are  Bee- 
son  r.  Mining  Co..  57  Cal.  20;  Brown 
T.  Sennett,  68  Cal.  225,  9  Pac.  Rep. "4:  San- 
bom  V.  Trading  Co.,  70  Cal.  261, 11  Pac. 
Kep.  712;  and  McKane  v.  Railroad  Co.,  66 
Cal.  802,6  Pac.  Rep.  482.  In  the  Beenon 
Case  The  death  of  the  deceased  was  caused 
by  a  defective  pipeinamlne;  and  the  on- 
ly point  decided  was  that  a  principal  id  lia- 
ble for  Injury  to  an  employe  canped  by  de- 
fective machinery.  Tbe  principle  that  It 
is  the  duty  of  an  employer  himself  tu  pro- 
vide safe  materials  and  structures  has 
never  been  disputed.  There  is  some  lan- 
guage used  In  the  opinion  which,  perhaps, 
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goes  further,  for  which  reason,  probably, 
three  justices  dissented ;  but  the  case  de- 
cides nothing  mure  than  as  above  stated. 
In  Stinborn  v.  Trading  Co.  the  plaintiff 
was  injured  by  defective  machinei?  used 
Inasaw-mlU;  and  the  court  decided,  ac- 
cording to  the  well-settled  rule,  that  "it  is 
the  duty  of  the  owner  of  asa  w-ralll  to  fur- 
nish suitable  and  safe  machinery  for  the 
use  of  his  employes. "  Brown  v.  Sennett 
and  Mcliune  v.  Railroad  Co.  seem  to  rec- 
ognize to  some  extent  the  doctrine  of  vice- 
prlnclpalship.  In  the  former  cane  it  was 
held  that  "tbe  foreman  of  a  gang  of  men 
to  whom  a  stevedore  delegates  the  entire 
management  of  tbe  work  of  unloading  a 
vessel,  with  fall  direction  to  control  and 
supervise  It.  Is  not  a  fellow-servant  with 
his  subordinate  employes."  Tbe  court 
says  in  Its  opinion  that  the  "defendants 
nbdicated  the  control  and  management  of 
the  entire  work  to  the  foreman^  and  gave 
him  full  discretion  to  control  and  super- 
vlselt."  He  employed  the  men;  and  the 
court  holds  that  "the  foreman  was  there* 
fore  in  the  performanceof  the  'job'In  place 
of  the  master. "  The  case  is  decided  by  a 
mere  majority  of  the  court,  it  makes  no  al- 
lusion to  tbe  language  of  tbe  Code ;  and  it 
is  hard  to  reconcile  with  some  former  de- 
cisions, partlcnlarly  with  Collier  v.  Stein- 
hart, above  mentioned.  (Rl  Cal.  116,)  and 
McLean  v.Mlulng  Co., supra.  But.assum- 
lug  the  case  to  be  correctly  decided,  the 
facts  were  very  differeut  from  those  In  the 
case  at  bar.  In  Mckune  v.  Railroad  Co., 
a  department  decision,  tbe  defendant  was 
engaged  In  constructing  a  railroad.  The 
plaintiff  was  injured  l>y  the  negligence  of 
one  Fisher,  who  "  was  materia]  agent  and 
train  dispatcher  for  defendant,  and  had 
charge  of  the  moving  of  trains. "  The  neg- 
lisence  consisted  in  his  carelessly  sending 
out  a  special  train  which  collided  with  a 
hand-car  on  which  plaintiff  and  others 
were  riding,  and  injured  plaintiff.  "A 
rule  of  the  company  declared  that  no  ex- 
tra engine,  either  with  or  without  train, 
unless  in  company  with  a  regular  train, 
would  pass  over  any  portion  of  the  road, 
exceptonanorderfrom  the  material  agent 
or  train  dispatcher. "  Thecourt  say:  "Ho 
represented  the  defendant;  was  a  vice- 
principal;  he  employed  and  discharged 
men,  and  directed  the  movements  of  the 
trains.  When  be  directed  the  extra  train 
to  go  up  tbe  road,  the  company  directed 
it."  Aaeuralngtbls  case  not  to  be  In  con- 
flict with  the  numerous  decisions  above 
noticed,  it  is  clear  that  It  Is  not  authority 
tor  appellant  in  the  case  at  bar.  The  ma- 
terial-man and  train  dispatcher  seema  to 
have  had  control  of  tbe  entire  buslnegs  of 
constructing  the  railroad.  He  employed 
and  discharged  men,  and  movetl  all  the 
trains  at  his  own  will,  without  any  re- 
straint. The  defendant  seems  to  have 
"abdicated"  In  favor  ol  this  general 
agent.  Butln  the  case  at  bartlie  conduct- 
or was  merely  a  n  ordln  a  ry  em  ploy  e, 
who  worked  with  other  employes  on  a 
train,  each  having  certain  duties  to  per> 
form.  He  had  no  power  to  "direct  the 
movement  of  trains."  He  had  no  author- 
ity to  direct  the  movement  oftheparClc- 
alar  train  on  which  he  was  employed,  ex- 
cept In  accordance  with  the  regulations 
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and  scliednles  and  tlme-tableB  by  which 
the  defendant  directed  tiie  work  to  be 
'lone.  He  had  no  power  to  employ  and 
discharge  men.  It  cannot  be  said  that 
when  he  started  the  train  before  the  sched- 
ule time  "the  company  directed  it."  He 
was  not  then  acting;  for  the  defendant, 
bnt  against  Its  express  orders.  He  did 
not,  therefore,  come  within  the  doctrine 
of  vlce-prlncipalshlp, — assnmine  that  there 
may  be  cases  to  which  thatdoctrine  would 
apply.  Moreover  it  was  said,  and  we 
think  It  wan  clearly  intended  to  be  de- 
cided. In  Brown  t.  Railroad  Co.,  72CaI. 
523,14  Pac.  Rep.  138,  that  the  brakeman 
and  conductor  on  a  railroad  train  are  fel- 
lowHserTantn.  And  lo  FaKundes  v.  Rail- 
road C!o.,  supra,  it  was  held  that  a  la- 
borer, a  track-worker,  and  a  conductor 
were  all  fellow-servants.  Our  conclnslon 
Is  that,  on  the  facts  of  this  case  as  pre- 
sented in  the  complaint,  the  deceased  and 
the  conductor  were  persons  "employed  by 
the  f<ame  employer  In  the  same  general 
business,"  within  the  meaning  of  section 
1970  of  the  ClTll  Code,  and  that,  therefore, 
the  defendant  Is  not  liable  for  the  death  of 
the  one  caused  by  the  neffltgence  of  the 
other.  Judgment  affirmed. 

We  concur;  Db  Haven,  J.;  Habribon, 
J. ;  Paterson,  J. ;  Sbabfbtbih,  J. 


(88  Cal.  302) 

In  n  Battqdier'8  Estate.   (No.  14,0S0.)1- 
{Supreme  Court  of  Calif  omia.  Maroh  18, 1891.) 
BxBCUTORS— Issus  Of  Lbttirb— Obibotiohi  or 

THB  ObDUKD  or  ISCOMPETBNCT. 

1.  The  fact  that  an  exeoutrtx  ciaimfl  property 
u  her  owD,  which  the  other  legatees  insist  be- 
loDRn  to  the  estate,  does  oot,  of  itself,  show  a 
want  of  integrity,  within  the  meaning  of  Code 
Civil  Proc.  Cal.  t  18S0,  providing  that  no  per- 
son is  competent  to  serve  as  an  sMcntor  woo  is 
wanting  In  integrity. 

S.  Code  Civil  Proc  Cal.  1 1S49,  provides  that 
the  court  admitting  a  will  to  probate  must  issue 
letters  thereon  to  the  persons  named  therein  as 
executors,  who  are  competent,  who  mast  appear 
and  qualify,  unless  objection  is  made  under  sec- 
lion  1851,  Which  provides  that  any  person  in- 
terested may  file  oblections  to  grantintr  letters 
testamentaiy  to  the  persons  named  as  exeoutors, 
and  the  objections  must  be  determined  by  the 
court  Held,  that  the  objections  muBt  show  that 
the  applicant  for  letters  is  incompetent  upon 
some  ground  specified  in  section  1350,  which  pro- 
vides that  no  person  Is  competent  to  serve  as 
executor  who  is  under  the  age  of  majority,  con- 
victed  of  an  lufamoas  crime,  or  adjudged  by  the 
court  incompetent  to  execute  the  duties  of  the 
trust  by  reason  of  dnmkenness,  improvidence, 
or  want  of  understanding  or  integrity. 

8.  Where,  on  objections  by  the  legatees  to 
the  issue  of  letters  testamentary  to  the  person 
named  as  executrix  in  the  will,  the  court  ad- 
judges her  Incompetent,  and  denies  her  applica- 
tion for  letters,  an  order  denying  her  a  new  trial 
Is  appealable. 

In  bank.  Appeal  from  superior  court, 
Sacramento  county;  W.  C.  Van  Flkrt, 
Judge. 

J.  C.  Tabbs  and  A.  L.  Hart,  for  appel- 
lant. O.  It.  Jobusott  and  Jtuaea  B.  Devlaet 
for  respondent. 

De  Haven,  J.  Mary  C.  Bode  was  named 
io  the  will  of  Joseph  Bauguler,  deceased, 
as  exaeatrlx  without  bonds,  and  filed  In 
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the  superior  court  of  Sacramento  county 
her  petition  tor  the  probate  of  said  will, 
and  for  the  Issuance  to  her  of  letters  tes- 
tamentary. Objections  to  her  appoint* 
ment  as  executrix  were  filed  by  her  broth- 
ers, who  were  also  lejcatees  named  In  the 
will,  upon  the  alleged  ground  that  she.  In 
the  life-time  of  »aid  Joseph  Bauquler. 
"for  the  purposes  of  pecuniary  gain,  and 
to  obtain  an  unjust  and  larger  portion  of 
the  estate  of  said  Joseph  Bauquler,  de- 
ceased, than  she  was  lecally  or  morally 
entitled  to,  and  to  defraud  said  Peter, 
Frank,  and  Joseph  Bauquler  of  their  just 
portion  of  9ald  estate,  did,  by  means  of 
intimidation,  falsehood,  fraud,  dec^t,  mis- 
representation, and  undue  Influence,  com- 
pel. Influence,  and  Induce  her  said  father, 
the  said  Joseph  Bauquler,  deceased,  to  as- 
sign, set  over,  and  deliver"  to  her  $12,- 
543.88  in  money  and  certain  described  real 
and  personal  property,  and  that  the  said 
petitioner  claims  adversely  to  the  estate 
to  be  the  owner  of  said  property  so  fraud- 
ulently obtained.  This  Is  followed  by  tbe 
general  allegation  "that  said  Mary  Rode 
Is  Incompetent  to  act  as  executrix  of  the 
said  last  will  and  testament  for  want  of 
integrity,  as  shown  by  the  facts  herein  set 
forth,  and  that  she  is  generally  Incompe- 
tent, by  reason  of  the  fucts  herein  set 
forth,  to  act  an  such  executrix."  An  an- 
swer was  died  to  these  objections,  and, 
after  a  trial  upon  the  Issues  arising,  the 
court  made  the  following  and  only  find- 
ing: "Mary  C.  Bode  Is  Incompetent  to 
execute  the  duties  of  the  trust  of  execu- 
trix of  the  said  last  will  and  testament  of 
said  Joseph  Bauquler,  deceased,  for  want 
of  integrity ;  and  that  the  said  Mary  C. 
Rode  Is  antagonistic  and  hostile,  and  as- 
serts claims  adverse  to  the  said  estate, 
and  that  she  wants  Integri^  In  that  re- 
gard." The  court  thereupon  denied  her 
application  to  be  appointed  executrix. 
The  petitioner  moved  for  a  new  trial, 
which  was  denied,  and  from  this  latter 
order  this  appeal  fs  taken. 

1.  Under  section  1350  of  the  Code  of 
Qvll  Procedure  no  person  Is  competent  to 
serve  as  an  executrix  who  la  wanting  In 
Integrity.  The  word  "Integrity,"  as  here 
used,  means  soundness  of  moral  principle 
and  character,  as  shown  by  one  person's 
dealing  with  others  In  the  making  and 
periormance  of  contracts.  In  fidelity  and 
honesty  In  the  discharge  of  trusts.  In 
short.  It  Is  used  as  a  synonym  for  probity, 
honesty,  and  uprightness  In  business  re- 
lations with  others.  Tbe  evidence  In  the 
record  before  us  is  not  such  as  would  Jub- 
tlfy  a  finding  that  the  petltlourrls  incklng 
In  integrity,  as  thus  defined,  and  we  are 
not  certain,  from  the  peculiar  language  ot 
the  finding  quoted,  that  the  learned  judge 
of  the  court  betow  Intended  to  say  any- 
thino:  more  than  that  the  adverse  Inter- 
ests ot  the  petitioner  would  prevent  her 
from  fairly,  justly,  and  properly  protecting 
tbe  estate;  and  that  this  Is  n  wunt  of  In- 
tegrity within  the  meaning  of  the  statute. 
We  do  not  think,  however,  that  the  mere 
fact  that  the  appellant  claims  property  as 
her  own,  which  the  other  legatees  insist 
belongs  to  the  estate,  would  ot  Itself,  and 
without  some  reference  to  the  honesty  ol 
ber  claim,  show  a  want  of  Integrit;r. 
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3.  The  remaining;  Inquiry  1b  whether  the 
court  was  JuBtlQed  In  denying  the  appel- 
lant's application  upon  the  ground  that 
she  "la  antagoataUc  and  bostUe,  and  aB- 
eerts  claims  adverse  to  the  said  estate  of 
JoBeph  Bauquler,  deceaspd,  and  to  the 
helra  atlaw, and  persons  Interested  in  said 
estate;"  or,  adopting  the  language  of 
counsel  for  respondents,  '*can  one  who 
claims  a  hostile  and  adverse  interest  in 
property  alleged  to  belonx  to  an  estate 
be  appointed  administrator  of  such  es- 
tate?' Tbe  answer  to  this  will  be  fonnd 
In  the  provtoloos  of  tbe  Code  of  Civil  Pro- 
cedure relating  to  the  appointment  of 
executorB,  and  declaring  who  shall  he  In- 
competent to  act  In  that  capacity.  These 
sections  are  as  follows:  ** Sec.  1849.  Tbe 
courk  admitttng  a  will  to  probate,  after 
tbe  same  is  proved  and  allowed,  must  Is- 
sue letters  thereon  to  tbe  persons  named 
therein  as  executors  who  are  competent 
to  dlscbarKo  tbe  trust,  who  must  appear 
and  qualify,  unless  objection  Is  made  as 
provided  in  section  thirteen  hundred  and 
flfty>one.  Sec.  1360.  Mo  person  is  compe- 
tent to  serve  as  executor  who,  at  tbe  time 
tbe  will  Is  admitted  to  probate,  Is  (1)  un- 
der tbe  age  of  majority;  (2)  convicted  of 
an  Infamous  crime;  (3)  adjudged  by  the 
court  incompetent  to  execute  the  duties  of 
tbe  trust  by  reaaon  of  drunkenness,  Im- 

J>rovIdpnce,  or  want  uf  understanding  or 
ntegrlty.  •  •  •  Sec.  1351.  Any  person 
interested  In  a  will  may  file  objections  in 
writing  to  granting  letters  testamentary 
to  the  persons  named  as  executors,  or  any 
of  them ;  and  the  obfectlons  must  be  heard 
and  determined  by  the  court. "  Tbe  mean- 
ing of  these  sections  is  that  at  the  time  of 
admitting  the  will  to  probate  the  court 
must  appoint  as  executor  the  person  who 
is  therein  named  as  bucIi,  If  be  bas  peti- 
tioned therefor,  and  is  not  Incompetmt. 
UDless  written  objections  to  such  appoint- 
ment have  been  filed.  In  which  case  the  ob- 
jecttuns  must  be  heard  and  determined; 
and  the  objections  made  must  be  such  as 
show  that  tbe  applicant  Is  Incompeteat 
upon  some  one  of  tbe  grounds  speci- 
fied In  section  1350  of  tbeCode  of  Civil  Fro- 
radnre.  Under  onr  law  a  man  baB  the 
right  tomakesncb  disposition  of  bis  prop- 
erty aB  ho  chooses,  subject  only  to  such 
limitations  as  are  expressly  declared  by 
law;  and  within  tbe  same  llmitatlona  he 
bas  tbe  absolute  right  to  select  tbe  execu- 
tor to  carry  out  the  provisions  of  hla 
will.  In  other  words,  any  executor  named 
in  a  win  bas  the  rlftbt  to  act.  unless  there 
Ih  Bome  express  provision  of  law  which 
declares  that  be  shall  not;  and,  as  a  con- 
seijnenee,  tbe  testator  may  lawfully  select 
any  person  for  this  trust  who  does  uot 
fall  within  oue  of  the  classea  expressly 
mentioned  and  declared  to  be  incompe- 
tent. And,  BO  far  as  our  Investigation 
bas  extended,  this  construction  has  been 
nniforroly  given  to  Btatntes  relating  to 
this  subject.  Tbus.  Dbmo.  C.  J.,  in  his 
opinion  rendered  In  McGregor  v.  McGreg- 
or, *40  N.  y.  139.  Bays:  "The  selection  of 
executors  la  not  committed  to  the  surro- 
gate's court.  The  testator  Is  allowed  to 
appoint  Buch  persons  as  he  may  see  fit, 
provided  they  do  not  fall  wltbln  the  class 
of  Incomyetent  persons  mentioned  in  the 
Cal.Rep.  26-28  P.— 4 


statute.  *  The  language  ot  Johnson,  J.,  In 
the  samecascis  equally  explicit.  Hesays: 
"The  Btatute  (2  Bev.  St.  p.  69.  §  1)  makes 
It  tbe  doty  of  the  surrogate,  when  any 
will  of  personal  estate  shall  have  been  ad- 
mitted to  probate,  to  Issue  letters  testa- 
mentary thereon  to  the  persons  named 
therein  as  executors,  if  tbey  are  by  law 
competent  to  serve  as  such.  It  then  pro- 
vides who  shall  be  deemed  incompetent  to 
serve  as  executor.  I  am  of  the  opinion 
that  any  person  appointed  or  named  as 
an  executor  In  a  will  la  to  be  deemed  com- 
petent unless  he  1b  declared  Incompetent 
by  statute,  and  that  It  is  the  duty  ol  tbe 
surrogate  to  grant  letters  to  every  person 
named  as  executor  in  a  will,  upon  his  ap- 
plication, who  Is  not  declared  Incompe- 
tent to  serve  bystatntti.  He  has  no  dis- 
cretion to  exercise  in  the  matter,  but  must 
obey  the  requirements  of  the  statute, 
which  Is  tbe  sole  source  of  his  power.** 
TliB  court  of  appeals  of  Kentucky  take  the 
same  view  of  this  question.  **It  Is  suffi- 
cient for  us  to  say  that  the  law  has  de- 
clared who  may  and  who  may  not  be  ex- 
ecutor: and.  If  Berry  be  a  man  wliom  the 
law  allowH  to  be  appointed  as  such,  It  fol- 
lows that  upon  hw  motion  to  give  bond 
and  security,  and  to  qualify  under  tbe 
will,  it  was  the  duty  ot  the  county  court, 
if  the  security  was  sufficient,  to  permit 
him  to  give  bond,  and  bequallfied  as  exec- 
utor, and  to  ^ve  him  letters  testament- 
ary. •  •  •  Whatever  may  be  opinions 
of  men  as  to  tbe  propriety  or  impropriety 
of  a  particular  appointment,  the  very  ba- 
sis and  foundation  of  tbe  exercise  of  the 
right  which  society  bos  granted  to  its 
memt)ers  to  appoint  Its  own  representa- 
tives alter  death  Is  the  special  confidence 
reposed  by  the  testator  in  tbe  appointee: 
and  men,  it  seems  to  us,  would  care  but 
little  for  the  high  privilege  of  disposing  ot 
their  estates  to  their  own  liking  It  tbey  are 
to  be  denied  the  right  ot  selecting  thoso 
wbo  are  to  carry  out  and  effectuate  the 
benevolent  purposem  ot  their  wills.  It  is 
true,  some  persons  are  Incapable  ot  being 
executors.  The  law  bas  pointed  out  wbo 
they  are,  and  society  lias  long  been  satisfied 
with  the  wisdom  of  the  rules  upon  this 
subject. "  Berry  v.  Hamilton,  12 B.  Mon.  191. 
That  tbe  courts  have  no  right  to  say  that 
a  person  is  incompetent  to  be  appointed 
as  an  executor  unless  be  falls  within  oue 
of  the  classes  ot  persons  expressly  declared 
to  be  Incompetent  tiy  statute.  Is  further 
shown  by  tbe  decisions  in  regard  to  ad- 
ministrators where  the  law  designates  the 
order  ot  priority  in  which  different  persons 
shall  be  entitled  to  appointment,  and  also 
declares  who  are  Incompetent  to  act.  It 
Is  held  In  sucb  eases  that  the  order  ot 
priority  named  In  tbe  statute  must  be  fol- 
lowed, and  that  no  person  can  be  declared 
Incoiiipetpnt  unless  be  Is  one  ol  a  clasi  so 
declared  by  the  statute.  A  leading  case 
on  that  point  is  Coope  v.  Lowerre,  I  Barb. 
Cb.  45.  In  that  ease  the  chancellor  said: 
"The  Bevised  Statutes  provi4le  that  ad- 
mlulstration  In  cases  of  Intestacy  shall  be 
granted  to  the  relatives  ot  the  deceased 
who  would  be  entitled  to  his  personal  es^ 
tate,  it  tbey  or  any  ot  them  will  accept  tbu 
same,  in  the  order  specified  in  the  statute; 
and  I  think  tlie  surrogate  has  no  dt^- 
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eretlon  tn  exclude  a  person  declared  by 
the  etatate  to  be  entitled  to  a  preference, 
except  tor  ttae  caataes  specified  In  the  thirty* 
second  section  of  the  title  of  the  Revised 
Statutes  relative  to  sran ting  letters  tes- 
tamentary and  of  administration."  This 
case  has  been  approved  and  foliuived  In 
our  state  in  Estate  of  Pacbeco,  23  Cal.  480. 
Jn  that  ease  It  was  said:  "On  the  trial  It 
was  admitted  that  one  of  the  applicants, 
Rosa  Pacheo  de  Slbrtan.  cannot  read, 
write,  or  speak  the  Enellsh  language; 
that  she  cannot  read  or  write  the  Span- 
ish ;  that  she  is  sixty-nine  years  old,  aCal- 
ifornian  by  birth,  and  a  daughter  of  the 
intestate.  It  is  not  claimed  that  the  oth- 
er applicant,  Penniman,  is  subject  to  any 
of  the  disqualifications  mentioned  In  sec- 
tion 65;  nor  isthe  other  appllcantlncluded 
therein.  The  fact  of  her  great  age,  and 
that  uhe  cannot  read  or  write,  and  that 
she  cannot  speak  English,  do  not  show 
any  want  of  understanding  within  the 
statute.  It  is  true,  they  may  render  It 
difficult  for  her  to  perform  some  of  her 
duties  properly,  yet  tbuy  do  not  render  it 
Impossible.  In  the  case  of  Coope  v. 
Lowerre,  1  Barb.  Ch.  46.  It  was  held  by 
the  conrt  of  chancery  of  New  York,  In  con- 
struing a  similar  Htatute,  that  the  surro- 
gate had  no  discretion  to  exclude  a  person 
declared  by  the  statute  to  be  entitled  to  a 
preference,  except  lor  some  of  the  causes 
specified  in  the  statute;  and  it  was  held 
that  no  degree  of  legal  or  moral  guilt  or 
delinquency  was  sofflcient  to  exclude  a 
person  from  the  admlDlstratlon  as  the 
next  of  kin  In  the  cases  of  preference  given 
by  the  statute,  unlfss  such  person  had 
been  actually  convicted  of  an  lufamous 
crime.  In  that  case  the  administration 
was  granted  to  a  person  proved  to  be  dis- 
honest, nnd  against  w^hom  a  large  Judg- 
ment bad  been  recovered  In  a  case  of  crttn. 
eon.  •  •  •  We  therefore  hold  that,  un- 
der the  admissions  and  evidence  of  this 
case,  the  daughter,  Rosa  Pacheco  de  Hi- 
brian,  was  entitled  to  letters  of  administra- 
tion." The  decision  in  the  case  olCoupe  v. 
Lowerre.  supra,  will  be  better  understood 
when  it  is  stated  that  In  that  case  objec- 
tion was  made  to  the  appointment  of  the 
petitioner  as  administrator  of  the  estate 
of  his  father  upon  the  ground  "that  he 
was  disqualified  on  account  of  his  vices 
and  his  improvidence,"  and  the  statute  of 
New  York  provided,  among  other  cases  of 
disqualification, conviction  of  an  infamous 
crime  and  improvidence,  and  It  was  with 
reference  to  that  particular statnte  tnat 
the  court  In  that  case  said:  "No  degree  of 
legal  or  moral  guilt  or  delinquency,  there- 
fore, is  sufficient  to  exclude  a  person  from 
the  administration  as  the  next  ol  kin,  in 
thecasesol  preference  given  by  theHtatute, 
unless  such  person  has  been  actually  con- 
victed of  ao  infamous  crime."  The  princi- 
ple underlying  that  decision  and  the  cases 
which  have  followed  itfa  thuttlieconrts 
have  no  right  to  add  to  the  disqaallflca- 
tlons  preflLTlbed  by  the  leglslaturefor  such 
cases.  In  some  of  the  states  the  courts 
are  by  law  given  a  wide  discretion  in  de- 
termining who  are  qualified  to  act  in  the 
capacity  of  executors  and  administrators. 
The  decision  in  the  case  of  Stearns  v.  Fiske, 
18  Pick.  21j  cited  and  relied  on  by  reepond- 
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ent,  was  based  upon  a  statute  which  an- 
thorlzed  the  court  to  deny  the  application 
of  a  person  **evidently  unsuitable"  to  dis- 
charge the  duties  of  the  trust,  and  It  was 
held  that  this  language  vested  a  wide  dis- 
cretion in  the  probate  Judge.  We  feel  en- 
tirely Battsfled  that  the  words  "want  of 
integrity,"  found  In  section  1350  of  the 
Code  of  Civil  Frocedore,  do  not  apply  to  a 
case  where  there  Is  a  simple  conflict  of  In- 
terest in  regard  to  the  estate  between  the 
executor  named  la  the  will  and  the  other 
legatees.  We  are  also  satisfied  that, If  the 
legislature  had  designed  to  make  such  a 
conflict  of  interest  a  cause  for  refusing  to 
appoint  an  executor  so  named,  such  In- 
tention would  have  been  manifested  by 
language  more  apt  for  that  purpose 
than  Is  to  be  found  in  that  section  of  the 
Code  of  GItU  Procedure.  We  may  add 
that,  while  the  court  is  authorlKed  to  re> 
fuse  to  appoint  an  executor  named  in  a 
will  for  want  of  Integrity,  yet  for  maulfeat 
reasons  this  powershould  not  be  exercised 
except  upon  clear  and  convincing  evidence 
eetabllsblng  such  disqualifying  fact.  The 
executor  may  always  be  removed  after  ap- 
pointment, Dniees  he  discharges  the  dnty 
of  his  trust  faltfafnlly,  and  as  directed  by 
law. 

S.  The  orderdenylngtfae  appellant's  mo- 
tion for  a  new  trial  in  this  proceeding  is 
an  appealable  one.  Order  reversed. 

WecoDcar:  Harbison, J.;  IIcFari^nd, 
J.;  Patbbson,  J.;  Sharpstbin,  J.;  Qa- 

BOUTTB,  J. 

8S  Cal.  S19 

Hyde  t.  Mangan  et  nx.  (No.  18,767.) 
(Supreme  Count  of  Cal^orwla.  ICaroh  IS,  ISOl.) 

ElBCTUBITT— DBrBKBSS— EqUrTABLa  TiTLB. 

Defendauta,  wbo  were  In  posseaaionof  land 
under  a  contraot  to  purchase,  aBsigned  the  oon- 
traot  aa  security  for  a  debt.  Tbe  asaignee  as- 
signed to  plalnafC,  who,  with  full  koowlediee  of 
deTendantB*  right,  mado  paymeat  to  the  vendor 
of  the  full  purchase  money,  sarrendered  the  con- 
tract, and  received  a  deed  for  tbe  land.  He 
then  Drought  ejectment.  There  was  no  evidence 
that  defendants  were  In  defaalt  under  the  oon- 
tnct  Held,  that  their  equitable  title  shoold  pre- 
vail over  pl^tiff '8  legal  title,  and  he  eumot 
recover. 

In  bank.  Appeal  from  superior  conrt, 
Tulare  coanty :  Williau  W.  Cross,  Judge. 

Justin  Jacobs,  for  appellant.  Lambert- 
sou  &  Taylor,  for  respondents. 

Oaroutte,  J.  This  is  an  action  of  eject- 
ment,  the  complaint  being  In  the  asual 
form.  The  answer  makes  a  general  de- 
nial, and  then  alleges  certain  facts  in  the 
nature  of  a  special  defense.  Judgment 
went  for  thedefeudauts  In  thelowereourt. 
and  the  case  Is  before  us  for  consideration 
upon  an  appeal  from  the  Judgment  and 
from  the  order  denying  plaintiff's  motion 
for  a  new  trial.  The  following  are  sub- 
stantially the  findings  of  tbe  court,  and 
they  are  supported  both  by  the  allega- 
tions of  defendants*  special  defense,  and 
by  the  evidence;  That  upon  the  20tb  day 
of  October,  1879, the  Southern  Pacific  Kail- 
road  Company  was  the  owner  of  a  certain 
tract  of  land  situated  in  Tnlare  and  Fres- 
no counties,  and  at  said  time  Mary  A. 
Mangan^  who  was  the  wife  of  J.  M.  Man- 
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gan,  enteral  Into  a  written  contract  with 
said  cntupany,  wberebysald  company  ecu- 
traeted  to  sell  Co  berRaid  real  propertyfor 
an  agreed  price;  and  Bald  Uary  A.  Man- 
san  at  that  time,  from  ber  eeparate  prop- 
erty, paid  a  portion  of  said  purchase  price, 
and  agreed  to  paythe  balance  on  or  before 
the  20th  day  of  October,  18U4,  with  Inter- 
est at  10  per  cent,  per  annnm ;  and  upon 
the  payment  of  said  purchase  price  and 
Interest  said  company  agreed  to  execute 
and  deliver  to  her  a  deed  In  fee  ot  said 
premises.  That  upon  the  execution  ot 
said  agreement  the  defendants  entered  In- 
to the  posseKsfon  of  said  property,  and 
eirer  since  said  time  hare  been  in  the  open, 
notorious,  and  excluelre  possession  and 
occopancy  thereof,  having  valuable  im- 
provements tbereoii,  ami  claiming  to  own 
the  same;  and  the  plaintlft.  prior  to  bis 
purchase,  never  made  any  inquiry  from 
them,  or  either  of  them,  as  to  their  rights 
or  claims  In  and  to  the  premises.  That 
about  the  ISth  day  of  September.  1883,  de- 
fendant Mary  A.  Mangan  assigned  her  In- 
terest In  and  to  the  foregoing  contract  of 
sale  to  one  Brownstone,  to  secure  a  prom- 
issory note  given  by  defendant  J.  M.  Mtm- 
gan  to  said  Brownstonie;  and  said  asBlf;n- 
uient  was  made  with  the  underatundlug 
that  said  contract  should  be  reassigned 
to  her  when  said  note  and  Interest  were 
paid.  That  said  note  was  subsequently 
surrendered  to  J.  M.  Mangan,  and  he  gave 
anew  note  to  Brownstone  for  a  laiKer 
amount,  (including  the  amount  ol  the 
first  note.)  without  the  consent  or  knowl- 
edge of  Mary  A.  Mangan,  and  no  part  ot 
said  note  has  been  pnld.  That  upon  the 
:Sdday  of  November.  1883,  Brownstoue  as- 
signed an  undivided  one-half  interest  in 
s^d  contract  to  B.  Schwarts,  and  upon 
February  25,  18S8,  Brownstoue  and 
Schwartz  assigned  said  contract  to  one 
ErlQDger,  who  had  actual  linowledge  of 
the  claims  and  rights  of  defendants  In  and 
to  said  land.  That  upon  the  7tb  day  of 
March.  1888,  Eriunger  assigned  SHid  con- 
tract to  plalntitf,  who.  upon  the  14th  day 
of  March,  1888,  made  full  payment  to  said 
mllroed  eompany  for  said  land,  surren- 
dered said  contract,  and  received  a  deed 
therefor.  The  court  further  found  that 
the  aBslgnnient  ot  the  contract  of  sale  to 
Brownstone  was  a  mortgage  of  defend- 
ants' Interest  in  the  land,  and  that  the 
posscaaioQ  of  defendants  was  sufnclent  to 
put  plaintiff  on  Inquiry  as  to  thetr  rights; 
and.  having  failed  tu  make  such  Inquiry, 
he  Is  la  no  better  position  than  It  he  bad 
done  so.  and  had  been  fully  Inlormed  as 
to  the  defendants*  claims  and  equities. 
The  assignment  of  the  contract  by  Mary 
A.  Mangan  was  as  follows:  "T,  Afary  A, 
Mangan,  the  wtthin-named  purchaser,  for 
and  in  consideration  of  the  sum  of  six 
hundred  dollars  to  me  In  hand  paid,  do 
hereby  sell,  assign,  and  transfer  all  my 
right,  title,  interest,  and  claim  In  and  to 
the  within -described  tract  or  parcel  of 
land,  and  the  within  contract  No.  75&,  unto 
D.  Brownstone,  his  heirs  and  assigns  for- 
ever, subject  to  the  stipulations  and  con- 
ditions therein  contained,  which  are  to  be 
performed  by  said  D.  Brownstone,  the  as- 
tAgnee.    Maby  A.  Manoah.  tieptember 


Appellant  relies  upon  two  main  propo* 
altlons  In  this  case,  either  of  which,  If 
maintained,  he  claims  would  entitle  him 
to  recover:  First.  That  he  Is  the  owner 
and  bolder  of  the  legal  ti tie  to  the  prem- 
ises, and  In  an  action  of  ejectment  the  le- 
gal title  tnust  control.  Second.  It  the  as- 
Blgnmeut  ot  the  contract  were  to  be  held 
to  be  a  mortgage,  tbe  debt  for  which  It 
was  given  being  barred, defendants  are  en- 
titled to  no  consideration  without  oflering 
to  redeem.  The  first  proposition,  that 
"in  an  action  of  ejectment  the  legal  title 
must  control, '  is  notthe  law  of  this  state. 
The  case  of  Willis  v.  Wozencraft,  23  Cal. 
615,  decides:  "A  mere  equitable  title  to 
land.  It  it  iB  ot  such  a  character  as  entitles 
tbe  bolder  to  possession  In  equity,  Is  a 
sufficient  defense,  under  our  system  ot 
practice,  to  an  action  for  tbe  possession, 
brought  even  by  the  bolder  of  the  legal  ti- 
tle." Ballroad  Co.  v.  Mudd.  59  Cal.  585; 
Whlttler  V.  Stege,  61  Cal.  288;  Hlcbs  v. 
Lovelt,  64  Cal.  17.  As  to  the  second  prop- 
osition contended  tor  by  appellant,  there 
Is  a  line  of  aothoritieH  which  supports 
such  contention.  Hughes  v.  Davis,  40'^1. 
120;  Bruck  v.  Tucker,  42  Cal.  Pico  v. 
Gallardo.  51  Cal.  206.  This  proposition  of 
law,  as  laid  down  In  the  caseB  Just  cited, 
is  based  upon  another  principle  ot  law, 
established  tor  the  first  time  in  this  state 
In  Hughes  v.  Davis,  supra,  and  which  has 
Mince  been  discarded  by  section  2926  of  tbe 
cavil  Code.  This  principle,  as  announced 
by  the  court,  was  "that  an  absolnte  deed, 
which  is  shown  by  parol  evidence  to  have 
been  Intended  as  a  mortgage,  conveys  the 
legal  title  to  the  property. "  And  our  at- 
tention has  not  been  directed  to  any  au- 
thority Blnce  this  principle  ceased  to  be 
tbe  law  of  this  state,  which  has  held  to 
tbe  doctrine  laid  down  In  those  cases; 
but,  upon  the  contrary,  tbe  later  decis- 
ions of  this  court  bold  that  under  the  gen- 
eral Issue  the  defendant  may  be  allowed 
to  show  that  the  deed  by  which  the  plain- 
tiff claims  title  is  a  mortgage,  and  there- 
tore  gives  blm  no  title.  In  tbe  case  ot 
Healy  v.  O'Brien.  66  Cal.  519,  6  Pae.  Rep. 
386,  tbe  language  of  tbe  opinion  la :  "Bnc 
when  the  court  found  that  tbe  deed  was 
given  only  as  security  tor  money  loaned, 
It  found.  In  effect,  that  It  was  but  a  mort- 
gage, and  did  not  pass  the  legal  title  to 
plaintiff.  If,  therefore,  deleiidantB  bad 
rested  only  on  their  denial  of  plnlntltt'sal- 
leged  ownership  ot  tbe  property.  Judgment 
must  have  passed  tor  the  defendants." 
iDthecaseof  Smith  v.  Smith.  80  Cal.  829, 
21  Pac  Rep.  4,  and  22  Pac.  Rep.  186,  549, 
the  court  says:  "The  plaintiff  contends 
that  his  motion  to  proceed  first  with  the 
trial  ot  thu  amrmatlve  defense  set  up  by 
the  answer  should  have  been  granted  for 
the  reason  that  it  was  an  equitable  de- 
fense, and  that  tbe  whole  Judgment  should 
have  been  reversed  upon  this  ground. 
The  affirmative  defense  was,  in  substance, 
that  the  deed  of  1876  was  a  mortgage, 
and  that  the  debt  secured  thereby  had 
been  fully  paid."  But  the  allegutlon  that 
the  deed  was  a  mortgage  was  merely  an- 
other way  of  saying  that  the  plaintiff  had 
no  title,  which  was  fully  covered  by  tbe 
denial  of  plaintiff's  ownership.  And  so 
tar  as  the  platntitt's  right  ot  posaesslon 
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waa  concerned,  It  was  Immaterial  wheth- 
er the  debt  had  been  paid  or  not.  And 
while  it  may  be  powHible  thatlf  the  defend- 
ant had  a  title  he  wonld  hitve  been  enti- 
tled toBumeaffirmative  relief  in  the  nature 
of  tbP  removal  of  n  cloud,  yet  ho  did  not 
Bsk  fur  BHcb  relief  In  tenus,  and  no  atfirni- 
ative  relief  of  any  kind  was  awarded  to 
him  by  the  judginent. "  See  Roberts  v. 
Columbet,  63  Cal.  riii. 

In  the  ca86  at  bar  the  defendants  have 
not  relied  upon  the  general  Issue  simply, 
but  by  a  special  defense — not  seekinK  any 
afflrmative  relief — have  attacked  the  title 
ol  plaintiff,  and  set  out  a  history  of  their 
own  title  and  right  of  posscsRlon.  This 
special  defense  counsel  for  the  plaintiff  did 
not  see  fit  to  attack  In  the  lower  court ; 
and.  Indeed,  it  cannot  be  discerned  upon 
what  grounds  an  attack  could  have  been 
successfully  made.  The  plaintiff  came  in- 
to court  in  this  action  with  full  notice  of 
all  the  rights  and  equities  existing  be- 
tween the  railroad  company  and  the  de- 
fendants, and  between  Brownstone  and 
his  aaslgneeM  and  the  defendants;  for  the 
defendants  were  in  the  open,  notorious, 
and  exclusive  possession  of  this  land  at 
all  tttese  times,  and  plaintiff  made  no  in- 

Suiry  to  ascertain  the  rights  or  claims  of 
efeudauts;  and  be  Is  In  no  better  posi- 
tion, and  no  more  entitled  to  be  re> 
garded  ns  a  purchaser  in  i^ood  faitb,  than 
il  he  had  so  Inquired,  and  ascertained  the 
real  facts  of  the  case.  Pell  v.  McElrov, 
36  Cal.  2(iS;  Bank  v.  Baker,  82  C«l.  114,  22 
Pac.  Rep.  1037;  Scheerer  v.  Cuddy,  85 
Cal.  273.  2i  Pac.  Rep.  713.  Neither  could 
the  plaintiff  be  recognized  as  a  Itontt  tide 
purchaser  from  his  a»Hignor,  Erlanger, 
upon  the  additional  ground  that  in  ihe 
Hale  of  equitable  intereHts  the  principle  of 
honti  fide  pun-hnsers  has  no  stniiiling. 
Taylor  v.  Weston,  77  Cal.  .'jW.  20  Pac.  Hep. 
6:2.  The  transfer  of  Mary  A.  Miiiigan's  In- 
terest in  the  land  (by  the  asKignuient  ol 
the  contract  to  Brownstoue)  being  a 
mortgage.  Brownstunetook  no  title;  and 
his  assignment  to  Erlanger.  who  assigned 
to  plaintiff,  gave  the  plaintiff  no  title,  for, 
as  we  have  already  seen,  lie  Is  deemed  to 
have  had  notice  of  the  character  of  the 
original  asHlgnment.  The  plalntlR  does 
not  even  occupy  the  powition  of  Brown- 
stone,  for  be  has  an  assignment  of  the  se- 
curity without  the  transfer  of  the  Indebt- 
edness. The  debt  and  security  are  insepa- 
rable; the  mortgage  aloneiw  not  a  subject 
of  transfer.  Section  2!I36  Civil  Code:  Pe- 
ters v.  Bridge  Co..  5  Cal.  ZM;  Nugle  v. 
Macy,  9  Cal.  426.  Conceding  that  under 
the  assignment  of  Mary  A.  Mangan  to 
BrownDtone  she  authorized  hhn  to  pro- 
cnrefmrn  the  railroad  company  the  legal 
title,  yet  It  Is  a  mutter  of  very  seriouH 
donbt  whether  under  the  assignment 
BrownstonR  had  the  right  to  delegate 
that  jjower  to  another;  but  that  is  a 
question  unneceHsary  to  decide.  If  we  re- 
gard the  plaintiff  as  the  assignee  of  the 
railroad  company,  lie  then  purchased  the 
legal  title,  subject  to  the  equitable  title  of 
the  defendants  under  the  contract,  and  his 
legal  rights  in  maintaining  this  action 
are  identical  with  those  of  his  assignor, 
and,  under  the  facts  as  disclosed  by  the 
record  in  this  case,  the  railroad  company 


could  not  prevail  in  this  action.  The  rec- 
ord discloses  that  the  defendants  went  in- 
to possession  under  the  contract,  paid  a 
portion  of  the  purchase  price,  paid  the 
taxes  and  annual  installments  of  Interest 
for  years.  The  plaintiff,  bef<ire  suit,  made 
no  demand  for  possPHsIon.  There  is  no 
proof  in  the  case  of  any  special  facts  tend- 
ing to  show  either  an  active  or  construct- 
ive ouster  of  the  plaintiff;  nor  is  there 
any  evidence  tending  to  show  a  demand 
and  refusal  to  pay  the  purchase  price,  or 
any  installment  of  Interest  after  It  became 
due,  or  that  the  railroad  company  had 
not  given  the  defendants  additional  time 
in  which  to  make  the  final  payment,  or 
that  the  defendants  had  abandoned  the 
purchase,  or  refused  to  complete  It  ac- 
cording to  the  terms  of  the  contract. 
There  is  nothing  to  indicate  that  the  de- 
fendants were  in  default  In  the  performance 
of  the  contract;  and,  being  rightfully  in 
possession  under  th^r  equitable  title, 
they  could  not  be  disturbed,  even  by  the 
holder  of  the  legal  title.  Lettbejudgment 
and  order  be  affirmed. 

We  concur:  Uarkison,  |.;  McFajiland, 
T.;  pATEssoN.  J.;  Sharpsteih,  J.;  De 
Uavun,  J. 


State  ex  re/.  Co.voiios  v.  Srtond  Juoiciai. 
DwTKiCT  Court. 

(Supreme  Cmirt  of  Moniana.  Uarch  8, 1891.) 

CONTISnANCB — POWEK  TO  IHPOSB  COSTB. 

Civil  Code  Mont.  8  25.3,  authorizes  a  con- 
tiDuance  on  aocount  of  absnnce  of  material  testi 
mony,  when  tbe  adverse  party  refuses  to  admit- 
that  such  testimouy  would  be  ^Ivoo;  and  that 
'*apoQ  terms"  the  court  may,  in  Ita  dlscr^on, 
postpone  a  trial  upon  othor  grounds  than  the  ab- 
sence of  evidence.  Section  5<'3  authorizes  the 
courts  to  impose  co.sts  as  a  condition  of  crantine 
u  contiQuance.  Held,  that  costs  may  b.^  imposet) 
as  a  condition  of  a  uontinaance  for  absence  at 
evidence. 

Ortlomrl. 

This  is  a  writ  of  certiorari  brought  to 
review  two  orders  of  the  second  judicial 
district  court,  made  in  the  case  of  Charirs 
O'Donnell  v.  Nelson  Bennett  ct  al..  pend- 
ing In  that  court.  That  case  cume  on  tor 
hearing  December  IG,  1S!)().  The  defend- 
ants moved  for  a  continuance,  upon  tbe 
ground  of  tbe  absence  of  evidence.  The 
motion  was  made  upon  an  afUdavIt  of  E. 
E.  Consdon,  agent  of  defendants,  setting 
forth  what  we  may  here  consider  material 
testimony  expected  to  be  obtained  by 
the  evidence  of  one  Bocarde.  an  absent 
witness,  and  showing  thedlligence  used  to 
procure  his  attendance.  Tbe  plaintiff  ad- 
mitted that  the  showing  of  diligence  was 
sufficient,  and  declined  to  admit  that  tbe 
witness,  if  present,  would  testify  to  the 
matters  set  forth.  The  court  continued 
the  case  until  the  ne.\t  coll  of  the  dtniket, 
at  the  costs  of  the  defendants.  This  ap- 
pears from  the  bill  of  exceptitms  certified 
1)3'  the  district  court  in  obedience  to  the 
writ  of  cert/»raf4.  Tbe  bill  of  exceptions 
further  recites  as  follows:  "That  thereup- 
on the  defendants,  by  their  said  attorneys, 
stated  to  the  conrt  that  they  declined  to 
pay  such  costs,  and  would  proceed  to 
trial  wltb  such  evidence  as  tbey  had,  but 
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would  not  withdraw  their  motion  for  a 
contlnuaoce;  bat  the  court  ordered  that 
the  Bald  cause  be  continued  until  the  next 
call  of  the  civil  calendar  for  settlnv  causes 
for  trial,  at  the  cost  of  defendants."  It 
farther  appears  by  the  certified  record 
that  plnlntm  Hied  his  bill  of  costs.  No  ex- 
ception was  made  thereto  by  d^endante, 
nor  was  amotion  made  to  retax  the  costs. 
Therenfter,  on  tlie  plaintiff's  application, 
the  court  ordered  execution  to  issue  for 
the  collfctlon  of  the  costs,  which  was 
dune.  Thereupon  the  defendants,  by  said 
Conedon.  as  agent,  sued  out  this  writ  of 
certiorari  to  the  district  court.  Relators 
claim  that  the  district  court  exceeded  its 
juiiHdiction  in  tworospects :  (1)  In  impos- 
ing the  costs  upon  the  continuance;  (3)  in 
ordering  execution  for  the  collection  of 
said  costs.  The  statutes  to  be  construed 
are  as  follows,  all  from  Code  Civil  Proc. : 
"Hec.  Amotion  to  postpone  a  trial  on 
the  grounds  of  the  absem:e  of  evidence 
Khali  only  be  made  upon  affidavit  show- 
ing the  materiality  of  the  evldonce  expect- 
ed to  be  obtained,  and  that  due  diligence 
has  been  used  to  procure  It.  The  court 
may  also  require  the  mi>vlng  party  to 
state  upon  affidavit  the  evidence  which  he 
expects  to  obtain,  and  if  the  adverse  party 
thereopon  admit  that  euch  evidence  wonld 
be  given,  and  that  it  be  considered  as  act- 
ually given  upon  the  trial,  or  offei-ed  and 
overruled  as  Improper,  the  trial  shall  not 
be  pLMitpuned ;  and,  upon  terms,  the  court 
may,  !n  Its  discretion,  upon  good  cause 
shown,  and  in  furtherance  of  Justice,  post- 
pone a  trial  or  proceeding  upon  other 
jj^^nnrln  than  the  absence  of  evidence." 
"Sec.  503.  When  an  application  Is  made  to 
a  court  or  referee  to  postpone  a  trial,  the 
payment  of  the  costs  occasioned  by  the 
postponement  may  bo  imposed  in  the  dis- 
cretion of  the  court  or  referee,  as  a  colidi- 
tlon  of  granting  the  same."  "Sec.  486. 
Whenever  an  order  for  the  payment  of  a 
Bum  of  money  Is  made  by  a  court,  pursu- 
ant  to  the  provisions  of  this  Cude,  It  may 
be  enfon^ed  by  execution  In  the  same  man- 
ner as  if  It  were  a  Judgment." 

F.  T.  Mcliride,  for  petitioner.  Cbas. 
O' Doonell,  for  respondent. 

Witt.  J.,  (after  statinje  the  facts  as 
above.)  We  have  recently  (State  v.  District 
Judge,  this  term,  25  Pac.  Rep.  1063)  bo  fully 
defined  our  views  of  the  province  ot  the 
writ  oT  certlontrl  that  we  will  now  do  no 
more  than  Inquire  whether  the  district 
court  exceeded  its  jurisdiction  in  mnliln^r 
the  two  orders  complained  of.  The  greater 
portion  ot  relators*  argument  la  made  up- 
on the  alleged  ground  that  they  offered  to 
proceed  with  the  trial,  but  were  not  al- 
lowed to  do  so  by  tlie  court.  Indeed,  the 
record  does  show  that  tliey  offered  to  pro- 
ceed with  the  trial.  But  the  record  also 
discloses  that  they  moved  for  a  continu- 
ance, and  that  the  continuance  bad  been 
granted  at  their  costs.  Relators  argue 
that  they  rejected  the  terms  imposed  by 
the  court,  and  that  the  trial,  upon  their 
offer  to  go  on,  should  liave  proceeded,  and 
the  court  had  no  authority  to  continue 
the  case,  and  tax  the  costs  against  them. 
How  they  could  reject  an  order  of  the 
court  does  not  appear.  Perhaps  they  could 


have  declined  to  accept  a  continuance  on 
the  terms  Imposed,  and  have  done  this  by 
withdrawing  their  motion  for  a  continu- 
ance. They  did  not  ask,  or  offer  that  the 
order  for  the  continuance  should  be  va- 
cated, which  must  necessarily  have  been 
done  if  the  trial  was  to  t>e  had.  They  ex- 
pressly stated  tiiat  they  would  not  with- 
draw their  motion  for  a  continuance. 
They  placed  themselves  in  the  peculiar  po- 
sition of,  at  the  same  time,  demanding  a 
contlnnance  and  offering  to  try  the  case. 
As  to  the  motives  of  counsel  In  this  action 
nothing  appears,  nor  does  it  seem  to  con- 
cern this  court.  But,  however  proper  the 
motives,  the  fact  Is  plain  upon  the  record 
that  their  attitude  towards  the  court  was 
equivocal.  How  was  the  district  court 
to  know  of  what  mind  the  counsel  were 
when  they  demanded  two  things,  abso- 
lutely Inconsistent,  in  the  same  breath? 
It  is  nc  answer  to  say  Chat  counsel  were 
endeavoring  to  preserve  their  riRlits.  If 
the  court  had  Jurisdiction  to  impose  costs, 
counsel  must  submit  to  tlie  law.  In  that 
contingency  they  could  have  paid  the  costs 
and  had  their  continuance,  or  they  could 
have  aslced  to  have  the  order  for  the  con- 
tinuance vacated,  and.  if  done,  could  have 
saved  the  payment  of  the  costs.  On  the 
other  hand,  if  the  court  had  not  Jurisdic- 
tion to  Impose  the  costs,  counsel  had  the 
remedy  which  they  are  now  invoking. 
The  district  court  could  not  have  done 
other  than  it  did;  that  is,  take  the  word 
of  counsel  as  expressed  by  the  solemnity 
of  their  motion  of  record,  and  Jisrcgurd 
their  utterances  contradicting  their  mo- 
tion. 

This  matter  seems  very  plain  to  my 
mind,  so  much  so  that  noticing  it  may 
seem  superfluous.  But'  counsel  have 
pressed  it  upon  our  consideration,  and  it 
is  perhaps  fair  to  mcit  the  argument  con- 
tended (or  at  the  bar.  Sufflce  it  to  suy 
that  we  know  of  no  principle  of  law  or 
rule  of  practice  by  which  It  may  be  de- 
manded from  a  court,  as  was  demandetl 
from  the  district  court  in  tills  case,  and 
even  here  Insisted  upon,  that  It  do  both 
of  two  things  at  once,  the  performance  of 
one  of  which  Is  the  non-performance  of  the 
other,  and  then  complain  that  the  court 
has  done  tlie  one  demanded  by  a  formal 
motion.  Hughes  v.  Investment  Co.,  11 
Sawy.  561.  20  Fed.  Rep.  831.  and  cases 
cited;  Newell  v.  Meyendorff,  9  Mont.  2()2, 
23  Pac.  Kep.  333. 

I  am  of  opinion  that  the  granting  of  the 
continuance  was  proper  aud  unavoid- 
able, and  will  inquire  whether  the  court 
Jiad  jurisdiction  to  Impose  the  costs  as  it 
did.  If  section  25S  stood  alone,  i-elators 
might  have  some  reasons  for  their  conten- 
tion. The  section  first  provides  for  a  con- 
tinuance on  the  ground  of  the  absence  of 
evidence,  and  suys  nothing  about  the  im- 
position of  terms  rin  a  continuance 
granted  fur  this  reason.  Then  tin.'  sec- 
tion goes  on.  and  says  that  the  court  may 
postpone  the  trial  for  grounds  other  than 
the  absence  of  evidence,  and  may  do  so 
upon  terms.  The  argument  is  left  open 
by  this  section,  that,  having  provided 
terms  on  a  continuance  for  causes  otlier 
than  the  absence  of  evidence,  this,  by  im- 
plication, excludes  the  imposition  of  terms 
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00  a  eonttnaanes  graiited  by  rlrtae  ol  the 
ftbseuce  of  evidence.  Bat  the  matter  is 
made  certain  by  section  603  part  ol  the  aame 
Code*  tbatt  wben  a  trial  is  postponed  for 
any  eanse,  tbe  costs  occaBioned  by  the 
postponement  may  be  Imposed,  In  the  dis- 
cretion of  the  court.  In  section  !^  we 
hare  a  special  provision  cOTertngone  class 

01  cas^.  In  section  503  we  And  a  general 
provision  coTerlng  all  classes.  Including 
tbat  named  In  section  253.  It  Is  not  a 
case  of  expresslo  uo/us,  exclasio  altezius; 
because,  when  we  consider  tbe  two  sec- 
tions, it  Is  not  a  (act  tbat  there  is  an  ex- 
preaalo  aniaa,  and,  consequently,  there 
can  be  no  exclualo  altertua.  Tbe  facts  are 
qaito  the  contrary.  Section  603  Is  an  ex- 
pression of  all,  and  hence  an  including  of 
all,  and  the  maxim  becomes  expresslo 
omnium,  incUialo  omaium.  The  district 
court,  therefore,  bad  Jurisdiction,  under 
section  503,  to  Impose  costs  as  it  did.  No 
question  of  thetr  amount  or  their  retaxa- 
tlon  Is  presented.  Tbe  order  impnslns 
costs  being  made,  tbe  statute  (section 
486)  allows  an  execution  therefor.  I  ad- 
vise that  the  writ  be  dismissed. 

BuKR,  C.  J.,  {coBcurring.)  Sections 
253,  603,  supra,  are  parts  of  the  same  act, 
the  Code  of  Civil  Procedure,  and  Hhould 
be  construed  together.  Wben  they  are 
tbas  read,  tbereis  no  repugnancy,  and  tbe 
court  below  had  the  power.  In  tbe  exer- 
cise of  Its  discretion,  to  impose  costs  upon 
the  relators  as  a  condition  of  grantlngthe 
motion  to  postpone  the  trial  of  tbe  ac- 
tion; and  I  concur  in  the  judgment  that 
the  writ  should  be  dismissed. 

Habwood,  J.,  {concurring.)  The  sole 
question  to  be  considered  In  this  cane  is 
whether  the  court  excec<1ed  Its  ]uri»rllc- 
tlon  In  assesslDR  tbe  costs  involved  by  the 
continuance  upon  the  party  applying 
therefor.  Counsel  for  relator  admits  that 
nnder  the  statute  quotrtd,  supra,  the 
conrt  has  Jurisdiction  to  Impose  such 
costs  as  a  condition  ot  granting  continu- 
ance, except  where  the  moving  party  Is 
mtltled,on  hie  showing,  to  a  continuance, 
on  the  ground  of  absence  of  evidence.  His 
reasoning  would  apply  with  much  force 
If  section  253  was  the  only  statute  on  the 
subject.  But  section  503  seems  to  apply  to 
alt  cases  of  postponement,  and  especially 
provides  tbat  costs  occasioned  thereby 
may,  In  tbe  discretitm  of  tbe  court,  be  Im- 
posed  as  a  condition  of  granting  the 
same.  Tbltt  section  Is  general,  and  makes 
no  distinction  as  to  the  grounds  upon 
which  continuance  is  granted.  Relator 
contends  tbat  section  503  should  be  inter- 
preted to  relate  only  to  tbe  latter  part  of 
section  263,  anthorlsioK  continuance  to  be 
granted  on  "other  grounds  than  tbe  ab- 
eence  of  evidence."  It  that  be  done,  section 
61^  becomes  meaningless,  and  vain  legisla- 
tion, because  section  253  provides  tbat 
terms  may  be  Imposed  upon  granting  a 
continuance  on  "grounds  other  than  the 
absence  of  evidence."  Such  Interpretation 
would  i^ve  section  603  the  effect  of  only 
reiterating  what  was  already  provided  by 
■eetlon  268.  We  ought  to  Interpret  these 
■tatates  so  tbat  both  will  have  an  effect,  if 
■Dch  Interpretation  la  possible.  SectlonSSO, 


Code  Ctrfl  Proe.  I  think  the  statute  gives 
the  court  Jurisdiction,  in  Its  discretion,  to 
Impose  tbe  costs  involved  by  tbe  continu- 
ance upon  the  party  applying  therefor, 
without  reference  to  the  ground  for  which 
continuance  is  granted.  Such  discretion 
might  be  exercised  so  as  to  work  hardship 
or  injusticenpon  a  party  who  had  endeav- 
ored with  due  diligence  to  prepare  fur 
trial,  and  had  been  prevented  from  matur* 
ing  his  preparation  by  circumstances  be> 
yonU  his  control.  In  such  cases,  if  abuse 
of  the  discretion  appeared.  It  would  un- 
doubtedly be  corrected.  But  In  tbe  case 
at  bar  we  are  to  pass  upon  the  question 
of  Jurisdiction  only,  and  not  wbetber  it 
has  been  properly  exercised.  The  applica- 
tion of  said  provisions  of  the  statute  being 
tbe  only  question  involved  in  the  case,  and 
the  only  one  preuented  by  relators*  brief, 
with  these  observations!  concur  in  theoi^ 
der  dismissing  the  writ. 


(10  Mont  4«2) 
GUNNINOHAM  T.  QutRE. 

(Supreme  Court  <tf  MonuuncL  March  S,  16&L) 

N«W  TRIAJL—RBDOaNS  VbRDICT— ESTOPFBI. 

1.  In  an  action  for  conversion  of  household 
goods  against  a  constable  who  sold  them  under 
execution,  tbe  verdict  assessed  pLaiotifi'sdamagea 
at  $190.  Plaintiff  teatilled  tbat  the  furniture  cost 
bad  been  in  use  four  years,  and  was  now 
worth  S196.  The  purchaser  stated  that  the 
goods  "looked  to  be  used  up  prettv  well.**  The 
articles  were  sold  scporatolv  at  one  bid  for  $72. 25. 
Held,  that  it  was  not  an  uDuse  of  discretion  to 
require  plAlatiff  to  accept  «1&V60,  and  remit  the 
excess,  under  the  alternutive  of  a  new  trial. 

a.  The  statement ''that  this  cause  oame  on 
refrularly  to  be  beard  *  *  *  on  defendant's 
moLiou  for  a  new  trial, "  In  plaintiff's  bill  of  ex- 
ceptions, precludes  blm  from  setting  up  that 
defendant  never  mode  or  filed  s  motion  for  new 
triaL 

Appeal  from  district  conrt,  L«wls  and 
Clurl<e  county ;  Wiluah  H.  Hunt,  Judge. 

Kinsley  &  Kaowles,  for  appellant.  F, 
N.  (fi  S.  II.  JIalutire,  for  respondent. 

Blake,  C.  J  The  appellant  alleges  In 
her  complaint  thnt  she  was  tbe  owner  ol 
and  in  possession  of  tbe  following  de- 
scribed property,  to- wit :  One  carpet,  bed- 
stead, bureau,  wasIiRtuufl,  table,  wire- 
spring  mattress,  lamp,  chair,  stove,  and 
two  pillows,  and  four  shades,  of  tbe  value 
of  $1U6;  tliat  tlio  sunie  were  taken  and 
converted,  July  15,  iSsO,  by  the  respond- 
ent; and  tbat  she  has  suffered  damagHS 
by  the  unlawful  conversion.  Tbe  answer 
sets  forth  substantially  that  James  Ker- 
wtn  recovered  a  judRment  ngninst  the  ap- 
pellant in  the  sum  of  $11)1.25,  and  that  tbe 
property  was  sold  by  said  respondent,  as 
a  constable,  under  an  execution  In  favor 
of  said  Ker  win.  There  is  a  dulal  that  the 
property  was  of  any  greater  valne  than 
972.25,  or  that  appellant  suffered  any 
damage.  The  Jury  returned  a  verdict  for 
Mrs.  Cunningham,  and  assessed  her  dam- 
ages in  the  sum  of  f  196,  Quirk  filed  his 
notice  of  intention  to  more  for  a  new  trial 
upon  several  grounds,  including  tbe  follow- 
ing: Excessive  damages,  appearing  to 
bavebeen  given  nnder  the  Influence  of  pas- 
sion or  prejudice;  and  Insnfflclency  of  tbs 
evidence  to  Justify  the  verdict.  The  state- 
ment ol  the  case  on  the  motion  lor  m  asw 
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trial  was  nettled  and  allowed,  and  there- 
after the  conrt  made  and  entered  this  or- 
der: "Tlmt  if  plaintiff  shall  file,  on  or  be- 
fore August  5th  proximo,  a  stipulation 
consenting  to  a  Judgment  In  her  faror  In 
thi*  Huin  of  one  Luiidreil  and  thirty-five 
and  W/100  dollars,  and  interest  from  July 
9, 18ft9,  at  ten  per  cent.  (10%)  iier  annnni, 
tofcether  with  cost-H,  and  lemittlnf;  all  In 
excesBof  auchHume.then  jadgmcnt  furHUch 
Hums  may  be  allowed  to  Btnnd,  and  mo- 
tion for  new  trial  overruled ;  other  wJee. 
the  defendant's  motion  for  new  trial  will 
be  j^ranted."  To  this  order  Mrs.  Cunntng- 
bam  excepted,  and  refused  to  file  the  stlp- 
alatloD  above  mentioned,  and  the  motion 
for  a  new  trial  was  granted. 

The  appellant  relies  npon  the  propoal- 
tlnn  that  the  Issue  as  to  the  value  of  the 
property  was  for  the  exclusive  determina- 
tion of  thejury.and  that  tbecourt  usurped 
their  province  In  making  the  order  supra. 
We  will  not  compare  the  authorities  upon 
tlila  qaestlon,  but  accept  the  law  which 
baa  been  declared  in  the  recenteaseof  Ken- 
non  V.  Gilmer,  181  U.  S.  22,  9  Sup.  Ct.  Rep. 
696.  Mr.  J  ustlL-e  Gray  reviewed  the  pro- 
visions of  the  Code  of  Civil  Procedure  of 
this  state,  and  said:  "Under  these  stat- 
utes, as  at  common  law,  the  court,  upon 
the  hearing  of  a  motion  for  a  new  trial, 
may,  In  the  exercise  of  Its  Judicial  discre- 
tlOD,  either  absolutely  deny  the  motion, 
or  errant  a  new  trial  ffenernlly,  or  It  may 
order  that  a  new  trial  be  had,  unless  the 
plaintiff  elects  to  remit  a  certain  part  of 
the  verdict,  and  that.  If  he  does  so  remit, 
judgmeut  be  entered  for  the  rest."  There 
may  have  been  sufficient  evidence  to  jnstl- 
ly  the  verdict,  and  the  court  might  refuse 
to  grant  a  new  trial  for  this  cause,  and  at 
thesametimebet  aside  the  verdict  upon  the 
ground  that  the  damages  were  excessive, 
and  given  under  the  Influence  of  passion 
or  prejudice.  But  the  appellant  had  the 
option  of  remitting  the  excess,  and  there- 
upon a  Judgnient  would  have  been  entered 
lor  her  (or  the  resldoe.  Did  the  conrt 
abase  its  discretion  In  dlsturblns  the  ver- 
dlct?  The  testimony  relates  to  one  ele- 
ment of  damages, — the  value  of  the  proper- 
ty. Mrs.  CuDningham  testified  that  the 
furniture  cost  $2:^1.90.  and  that  It  was 
worth  fl96;  that  It  had  been  In  use  four 
years;  and  that  she  had  a  husband  and 
children.  The  number  of  the  latter  is  not 
given, — but  there  were  three  or  more,  ac- 
cording to  the  testimony.  Mr.  Qnlrk  testl- 
fleil  that  every  article  was  sold  separately, 
and  that  there  was  only  one  bid,  and  that 
the  value  wa«  f72.1ffi.  Mr.  Lomnila  testified 
that  he  kept  a  second-hand  store,  and 
that'aset  of  furniture  may  be  used  two 
years,  and  not  bedamaged  ten  dollars,  and 
may  be  used  two  years  and  not  be  worth 
one-third  of  Us  original  valae.**  Mr.  Ker- 
win  testified  that  the  furniture  when  sold 
by  the  constable  "looked  to  be  used  up 
pretty  well;"  that  he  was  the  buyer,  and 
paid  therefor f 72.25;  and  that  he  supposed 
hecontdnot  dispose  of  the  property  for 
half  of  his  bid.  This  is  the  substance  of 
the  evidence  which  appears  In  the  record 
upon  this  point,  and  we  cannot  perceive 
any  error  In  the  ruling  of  the  court  there- 
on. 

The  eoanad  for  the  appellant  claims 


that  no  motion  for  a  new  trial  was  ever 
made  or  filed.  We  find  In  the  transcript 

this  statement  In  "plalntllT's  bill  of  excep- 
tions, filed  July  31.  1890,"  which  Is  binding 
upon  the  appellant:  "Be  It  known  that 
thlscauRe  came  on  regularly  to  be  heard 
this  31st  day  of  July,  1^90,  on  defendant's 
motion  for  anewtrialhereln."  It  Isthere- 
fore  onlered  and  adjudged  that  the  order 
and  Judgment  be  afilrmed,  with  costs. 

HiiBWOOD  and  Db  Witt,  JJ.>  concnr. 


Ja  re  McFarland's  Estate. 

(Supreme  Court  of  Montana.   March  8.  1891.) 

ATPRALS  —  FbOBATE  MaTTEBS  —  CONSTrrUTIONAL 

Law, 

1.  Frsb.  Prac.  Act  Moot  H  884,  996,  passed 
by  the  territorial  legislature,  which  provided 
for  appeals  directly  from  the  probate  court  to 
the  territorial  supramo  court,  are  void,  as  be- 
ing In  conflict  with  Rev.  St.  U.  8.  |S  1(JC9.  1981!. 
which  limited  the  appellate  juriBdlction  of  the 
territorial  supreme  court  to  appeals  from  the  dis- 
trict court,  and  which  gave  the  district  court  Ju- 
risdiction ct  sweaU  from  tlie  probate  court;  and 
therefcnre  these  two  sections  of  the  jnvbate  {nrac- 
tlce  act  did  not  become  laws  of  the  state  by  vir- 
tue of  Const  Bchedole,  i  1,  which  Hdo^s,  as 
laws  of  the  state,  the  laws  of  the  territcnry  "in 
foroe"  on  its  admlsslun  into  tiie  Unlou. 

3.  The  provfsioQs  of  Civil  Code  Hcnt  S 
Bubd.  S,  ana  section  444,  which  regulate  appeals 
from  Judgments  of  the  district  court  rendered  on 
appeal  from  inferior  courts,  and  which  limit  the 
time  of  appeal  to  90  days,  do  not  now  apjdy  to 
appeals  from  the  diatrlot  court  in  probate  mat- 
ters, as  Const  Uoat  art  S,  $  11,  abolished  the 
probate  courts,  and  extended  the  original  Jurls- 
dictloD  of  the  district  court  to  matters  of  pro- 
bate; and  appmls  from  the  district  court  to  the 
supreme  court,  In  probate  matters,  are  cow  to 
be  taken  under  section  421,  subd.  1,  which  regu- 
lates appeals  £n«a  final  judgments  iuaokloas  com- 
menced In  the  court  in  which  they  are  rendered, 
and  which  limits  the  time  of  taldng  the  appeal 
to  one  year  from  the  rendiUon  of  the  Judgment 

3.  A  decree  of  distribution  by  the  district 
court  in  a  probate  proceeding  penaiug  before  it 
is  8"flnal Judgment,  "within  we  meanmgof  Code 
Civil  Proo.  Moct  S  421,  subd.  1,  which  provides 
that  an  appeal  from  a  "final  Judgmeut"  in  an 
action  or  proceeding  commenced  In  the  court  la 
which  It  is  rendered  may  be  taken  wittiin  one 
year  from  the  rendition  of  the  Judgment. 

Appeal  from  district  court.  Deer  Lodge 
county;  D.  M.  Durfbe,  Judge. 

ForhisA  Forbis,  for  appellants.  TTiomp- 
Boa  Campbell  BxxA  RoblaaoB  dtStapletoSf 
for  respondents. 

Harwood.  J.  The  appeal  herein  Is  pros- 
ecuted on  behalf  of  Hannah  I>e  Tj(»ng,  and 
for  other  persons  claiming  to  be  heirs  at 
law  of  Elizabeth  McFariand.  deceased. 
Appeal  Is  taken  "from  an  order  nr  decree" 
Of  the  district  court  of  the  third  Judicial 
district,  directing  the  distribution  of  the 
estate  of  deceoHCd  to  Wilbur  N.  Ayies- 
worth,  and  to  the  estate  of  David  H.  Mc- 
Fariand, deceased.  It  appears  by  the  rec- 
ord that  said  order  or  decree  of  dlstribu* 
tlon  was  made  and  entered  February  8, 
1890. and  that  appealtherefrom  was  taken 
January  20.  1891.  Bald  distrtbntees  named 
In  said  order  now  appear  by  counsel,  and 
move  the  dismtasal  of  said  appeal,  on 
the  ground  that  the  same  was  not  taken 
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within  the  time  required  by  law  In  such 
casee. 

It  is  contended  In  support  of  the  motion 
that  the  time  for  talcing  an  appeal  In  the 
matter  here  Involved  Ib  limited  to  60  days, 
under  the  provisions  of  eectlona  324  and 
325.  Prob.  Prac.  Act.  On  the  other  hand, 
counsel  for  appellants  contend,  in  oppusi- 
tlon  to  said  motion,  that  under  the  new 
system  of  Judiciary,  aud  the  jurisdiction 
thereof,  establlBhed  by  the  conHtltutlou, 
an  appeal  lu  the  matter  at  bar  sfaoald  be 
taken  under  the  provisions  of  chapters!, 
2,  tit.  n.  Code  Civil  Proe. ;  and  thrt  the 
time  within  which  theaame  must  be  taken 
in  prescribed  by  subdivision  1,  §  421,  Code 
Civil  Proc,  and  Is  limited  to  one  year  in 
case  the  appeal  la  from  the  Judgment.  It 
la  further  contended  by  appellants' coun- 
sel that  sections  324,  826.  Prob.  Prac.  Act, 
In  so  far  as  the  same  provides  for  an  ap- 
peal directly  from  certain  orders  and  de- 
crees of  the  probate  court  to  the  supreme 
eourt,  are  nnll  and  void,  and  have  no 
force  as  statutes  of  this  state,  for  the  rea- 
son that  when  enacted,  In  1887,  the  pro- 
visions thereof  were  contrary  to  the  laws 
ol  the  United  States  organizing  the  terri- 
tory of  Montana,  and  a))plylng  thereto; 
and  hence,  being  invalid  as  laws  of  the 
territory,  the  same  did  not  become  laws 
of  the  state  of  Montana  by  virtue  of  the 
constitutional  provision  tliat  "all  laws 
enacted  by  the  legislative  assembly  of  the 
territory  of  Montana,  and  In  force  at  the 
time  the  Htate  shall  t>e  admitted  Into  the 
Union,  and  not  Inconsistent  with  this  con- 
stitution, or  the  constitution  or  laws  of 
the  United  States  of  America,  sliall  be  and 
remain  In  full  force  as  the  laws  of  the 
state,  until  altered  or  repealed,  or  until 
they  expire  by  their  own  limitations. 
Const.  Schedule.  §  1.  This  motion  raises 
questions  of  much  Interest  and  Impor- 
tance, and  fraught  with  some  difficulty  In 
the  solution  thereof.  If  sections  324,925. 
Prob.  Prac.  Act,  are  in  force  as  statutes 
of  this  state,  the  provisions  thereof  sus- 
tain the  propositions  asserted  In  favor  of 
the  motion  before  us,  and  this  appeal 
should  be  dismissed.  If.  however,  for 
any  cause  of  Invalidity,  said  sections  were 
not  in  force  as  statutes  of  the  territory, 
the  same  cannot  be  statutes  of  the  state; 
because  the  enabling  act  of  congress  (sec- 
tion 24)  and  our  constitution  (Schedule,  § 
1)  both  provide  that  the  laws  of  tlie  terri- 
tory In  force  at  the  time  the  state  should 
be  admitted  Into  the  Union,  and  not  in- 
consistent with  the  constitution  and  laws 
of  the  United  States,  or  our  state  consti- 
tution, should  remain  in  force,a8  the  laws 
of  the  state,  until  otherwise  provided. 
We  therefore  address  our  inquiry  at  once 
to  the  question  of  the  validity  of  said  sec- 
tions 324  and  ^2!i  of  the  probate  practice 
act.  Said  Hfctlons,  providing  for  an  ap- 
peal directly  from  the  probate  to  the  su- 
preme court,  were  passed  subject  to  the 
organic  law  governing  the  territory  of 
Montana  in  1S.S7,  and  were  valid  or  null, 
by  virtue  of  that  law.  The  orgiuiic  act  of 
the  territory  of  Montana  (section  9)  pro- 
vides "  tliat  the  judicial  power  of  said  ter- 
ritory phail  be  vested  In  a  supreme  court, 
district  courts,  probate  courts,  and  in  Jus- 
tices ol  the  iwace.   »  »  •  The  Juriadic* 


tlon  ol  the  several  courts  herein  provided 
for,  both  appellate  and  original,  and  that 
of  probate  courts,  and  of  justices  of  the 
peace,  shall  be  limited  bylaw."  Again, 
seirtion  1866,  Hev.  St.  U.  S.,  provides: 
"The  Jurisdiction,  both  appellate  and 
original,  of  the  courts  provided  for  in  si-c- 
tiou  1907  and  1908  shall  be  limited  bylaw." 
Section  1907  provides:  "The  judicial  pow- 
er in  »  •  •  Montana  shall  be  vested 
in  a  supreme  eoart,  district  courts,  pro- 
hate  conrts,  and  Justices  of  the  peace.** 
Section  19.12,  Rev.  St.  U.  S..  provides: 
"The  probate  courts  of  the  territory  of 
Montana,  in  their  respective  counties.  In 
addition  to  their  probate  Jurisdiction,  are 
authorized  to  bear  and  determine  civil 
causes  wherein  the  damage  or  debt 
claimed  does  nut  exceed  five  hundred  dol- 
lars, and  such  criminal  cases  arising  un- 
der the  laws  of  the  territory  as  do  not  re- 
quire the  intervention  of  a  grand  Jurj-; 
but  they  shall  not  have  Jurisdictiou  of 
any  matter  In  controversy  when  the  title 
or  right  to  the  peaceable  posseaalon  of 
land  may  bo  In  dispute,  or  of  chancery  or 
divorce  causes;  and  In  all  cases  an  appeal 
may  be  taken  from  any  order.  Judgment, 
or  decree  ol  the  probate  courts  to  the  dis- 
trict courts."  Section  lb69.  Rev.  St.  C.  S., 
defines  the  appellate  Jurisdiction  of  the 
supreme  court  of  the  territory  of  Montana 
as  follows:  "Writs  of  error,  bills  of  ex- 
ception, and  appeals  shall  be  allowed.  In 
all  cases,  from  the  fiual  decisions  ol  the 
district  courts  to  the  supreme  court  of  all 
the  territories  respeirtlvely,  under  auch 
regulations  as  may  be  prescribed  by  law." 

We  think  It  Is  palpaltle,  witliout  argu- 
ment, that  where  the  organic  law  provid- 
ed that  the  jurisdiction  of  tberourts  of  the 
territory,  both  appellate  and  origiuHl, 
shall  he  limited  by  law,  and  that,  "iu  all 
cases,"  appeals  to  the  district  courts 
should  lie  "from  any  order.  Judgment,  or 
decree  of  tbe  probate  courta;"  and,  fur- 
ther, that  the  appellate  jurisdiction  ol  the 
supreme  court  should  be  of  appeals  "from 
final  decisions  ol  the  district  courts,"— a 
law  passed  by  tbe  legislative  assembly, 
governed  by  such  fundamental  provisions, 
directing  the  course  ol  appeals  otherwise, 
is  void  and  of  no  effect,  in  so  far  as  It 
prescribes  such  other  course  ol  appeals. 
This  conclusion  would  be  reached  by  ap- 
plying either  of  two  lamiliar  maxims, — 
expressio  uaiua  est  exclunio  alterius;  or, 
pxpreiisnm  faett  cessare  taciturn.  Co.  LItt. 
210a;  Broom,  Leg.  Max.  226.  These  max- 
ims are  applicable  to  the  Interpretation  of 
statutes  which  expreasly  prescribe  the 
method  to  be  pursued,  or  tbe  condltiona 
governing  the  subject;  for  It  Is  the  com- 
mon underBtandlug  that  tbe  expression  of 
Rucli  method  or  conditions  manifests  an 
Intention  to  exclude  all  that  ndght  other- 
wise be  implied,  uniess  the  contrary  inten- 
tion clearly  appears  in  the  Instrument.  It 
should  be  remembered  that  the  provisions 
of  section  324,  Prob.  Prac.  Act,  for  an  ap- 
peal from  the  probate  to  the  supreme 
court,  as  found  in  the  present  volume  of 
t'ompiled  Statutes,  la  not  found  in  the  Re- 
viRed  Statutes  of  1879,  preceding  the  pres- 
ent volume.  The  same  section,  as  found 
iu  tlie  Revised  Statutes  ol  1879,  provides 
that  auch  appeal  should  be  taken  from  the 
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probate  to  the  district  eoort,  and  con- 
formed to  the  provlBlona  of  the  organic 
law  above  reviewed.  An  InRpectlon  of  tlie 
oriefnal  act,  whlcb  became  the  present 
volume  of  Gorapiled  Statutes,  will  show 
that  the  chan^  crept  Into  the  statute,  not 
hy  desijCT  on  the  part  of  the  compiler,  but 
by  tiiadvertently  compiling  that  portion 
of  the  act  from  a  publication  which  did 
not  contain  a  correct  print  of  the  statute 
au  It  then,  and  had  for  a  long  time,  exist* 
3d.  The  Btatutes  comprified  In  said  sec- 
tions 324.  325,  Prob.  Pmc.  Act,  are  not  tiie 
only  Btatnteti  prnvldine  for  appeals  fmm 
the  orders.  Judgments,  and  decrees  of  the 
probate  courts.  Chapter  3,  tit.  11,  p.  IKO, 
<;omp.  St.,  is  entirely  devoted  to  tliesnb- 
lect  of  appeals  from  the  probate  to  the 
district  courts;  and  the  same  orders  and 
decrees  In  probate  matters  are  there  made 
appealable  to  the  district  courts,  which, 
by  section  B2i  of  the  probate  practice  act, 
are  made  appealable  directly  from  the 
prcbate  to  the  supreme  court.  It  Is  fur- 
ther provided  in  section  699,  Code  Civil 
Proc.,  that  "the  jurisdiction  of  the  dis- 
trict conrt  shall  be  original  and  appellate. " 
Section  701,  Code  Civil  Proc.,  provides 
that  "the  appellate  Jurisdiction  of  these 
[district]  courts  shall  extend  to  hearliiR 
upon  appeal  an  order  or  Judgment  of  a 
probate  court  or  Justice  of  the  peace.  In 
the  cases  provided  by  law."  Section  697, 
Code  Civil  Proc.,  provides :  "  The  supreme 
conrt  shall  have  appellate  Jurisdiction  in 
all  eases  tried  in  the  district  courts."  Un* 
der  the  territorial  system,  a  party  feeling 
aggrieved  by  the  decision  of  the  probate 
court,  in  a  matter  like  that  in  the  case  at 
bar,  could  carry  the  question  ultimately 
to  the  supreme  court.  But  such  question 
had  to  come  to  the  supreme  court  by  ap- 
peal from  the  final  determination  thereof 
in  the  disti-ict  court.  The  Jurisdiction  and 
practice  of  thedlstrlct  court, in  such  cases, 
as  well  us  the  manner  ol  appealing  from 
the  final  determination  by  that  court  to 
the  supreme  court.  Is  ably  elucidated  by 
Chl^  Justice Wadu  In  Broadwater  v.  Rich- 
ards. 4  Mont.  62,  SO.  2  Pae.  Rep.  544,  546. 

The  foregoing  inquiry  Into  the  condl* 
ttons  which  Koveraed  the  practice  under 
the  old  system  concerns  the  questiun  be- 
fore us,  not  only  in  order  to  find  whether 
or  not  sections  324,  3*25,  Frob.  Prac.  Act, 
are  valid  statutes  of  the  state,  by  virtue 
of  having  been  valid  statutes  of  the  terri- 
tory, but  also  as  shedding  some  light  up- 
on the  practice  to  be  pursued  In  the  appeal 
from  judgments,  orders,  and  decrees  of 
the  dUtrict  courts,  in  probate  matters, 
under  the  new  conditions  inaugurated  by 
the  adoption  of  our  state  constitution. 
It  cannot  yet  be  said,  in  respect  to  our 
system  of  laws:  "Old  things  are  passed 
away;  behold, all  things  are  become  new." 
While  we  have  a  new  judiciary,  estab- 
lished by  the  constitution,  wherein  there 
Is  no  probate  court,  as  a  distinct  member 
of  ^bat  system,  we  have  the  old  body  ol 
statute  laws,  which  was  modeled  to  ap- 
ply to  the  territorial  system,  in  which 
there  was  a  distinct  probate  court,  which 
statutes  are  still  in  force  as  state  laws.  In 
so  far  as  the  same  are  not  incouslBtent 
with  the  constitution.  Const.  Schedule. 
S  1.   By  a  provision  of  the  constitution,  the 


original  Jurisdiction  of  the  district  eonrts 
thereby  established  Is  extended  over  the 
whole  field  of  "matters  of  probate." 
Const,  art.  8,  §  11.  By  this  provision,  "all 
matters  of  probate,"  aod  neL-essarily  the 
adminietrattoii  of  all  laws  relating  there- 
to, are  now  under  the  original  jurisdiction 
ol  the  district  courts.  In  order  to  make 
the  statutes  relating  to  probate  matters 
and  probate  courts  apply  to  the  district 
courts  under  the  new  system.  It  Is  provid- 
ed in  the  constitution  (Schedule,  §  i)  that 
the  term  "probate, "  where  It  occurs  in  the 
statute  In  the  combination  "probate 
Judge"  or  "probate  court,"  is  eliminated, 
and  the  term  "district"  Is  Inserted  in  Ilea 
thereof.  What  change  has  these  provis- 
ions of  the  constitution  wronsht  In  refers 
ence  to  appeals  to  the  supreme  conrt  In 
probate  matters?  We  have  seen  how,  un- 
der the  old  system,  tbe  probate  matters 
enumerated  in  section  445.  CodeCivIl  Proc, 
were  brought  under  thd  Jurisdiction  of  the 
district  court.  When  a  party,  feeling  ag- 
grieved by  the  final  determination  of  the 
matter  by  that  conrt,  sought  to  appeal, 
be  found  In  the  organic  law  a  provision 
that  "writs  of  error,  bills  of  exception, 
and  appeals  shall  be  allowed  in  all  cases 
from  the  final  decisions  of  the  district 
courts  to  the  supreme  court,  •  •  •  un- 
der such  regulations  as  may  be  prescribed 
by  law."  Section  I860,  Rev.  St.  IT.  S. 
Turning  to  the  statutes  of  the  territory, 
he  found  In  section  444,  Code  Civil  Proc.. 
a  provision  that  "an  appeal  maybe  taken 
to  the  supreme  conrt  from  the  district 
courts  in  the  following  cases :  First,  from 
a  final  Judgment,  or  any  part  thereof,  en- 
tered In  au  action  or  special  proceeding 
commenced  In  those  courts,  or  brought 
Into  those  courts  from  other  courts."  In 
section  421,  Code  Civil  Proc,  was  found 
prescribed  the  time  within  which  such  ap- 
peal must  be  taken,  in  the  following 
terms:  "An  appeal  maybe  taken  •  •  * 
from  a  judgment  rendered  on  an  appeal 
from  an  Inferior  court  within  ninety  days 
after  the  entry  of  such  judgment."  He 
also  found  In  the  Code  of  Civil  Procedure 
statutes  prescribing  the  grounds  upon 
which  he  could  move  for  a  new  trial,  and 
section  327.  Prob.  Prac.  Act.  directing 
that  in  probate  proceedings  either  party 
"may  move  for  a  new  trial  upon  the  same 
grounds  and  errors,  and  In  like  manner, 
as  provided  in  the  civil  practice  act  for 
civil  actions."  It  Is  further  provided  In 
section  82S,  Prob.  Prac  Act,  that,  "  except 
an  otherwise  provided  In  this  title,  the 
provisions  of  the  civil  practlceaft  •  •  • 
are  applicable  to  and  constitute  the  rules 
of  practice  In  the  proceedings  mentioned 
In  this  title."  This  provision  is  compre- 
hensive, and  refers  to  proceedings  In  all 
matters  of  probate.  In  whatever  conrt  ad- 
judicated. Now,  under  the  new  system, 
these  provisions  of  the  Compiled  Statutes 
are  all  In  force;  with  this  modification  as 
to  "probate  matters,"  these  matters  are 
Tiow  within  the  original  Jurisdiction  of  the 
dintrict  court.  Const,  art.  H,  S  11.  Pro- 
ceedings In  probate  matters  are  com- 
menced and  determined  In  that  court,  and 
hence  the  provisions  of  sections  421  and 
444.  quoted  Huprs,  as  to  appeals  from 
final  judgment  "rendered  on  an  api>eal 
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from  an  Inferior  coarti^do  not  noip  ap- 
ply to  prubate  muttere.  Appeuls  to  tbe 
snpreme  court  from  final  Judgmectt),  or- 
ders, or  decrees  of  the  district  courts,— 
that  U,  orders,  decrees,  or  Judgments 
wlilcli  in  tbelrnature  amount  to  a  "final 
determination  ul  the  rights  nf  the  parties 
In  the  proceeding,"  (Bection  238,  Code 
Civil  ProcWln  the  administration  of  the 
laws  pertaining  to  probate  matters,  are 
now  to  be  talcen  under  the  provisluos  re- 
lating to  appeals  "from  a  flnaljudgment 
in  an  action  or  special  prmeeding  com- 
menced in  tbe  court  in  which  the  same  is 
rendered,"  (eectlun  421.  Coda  avll  Proc.) 
subject  to  all  othnr  provisions  relating  to 
motions  for  new  trials,  and  tbe  review  of 
evidence  on  appeal,  etc.,  If  sucb  relief  is 
sought,  (section  327,  Prob.  Prac.  Act.) 

It  is  objected  that  the  term  "Judgment,*' 
as  used  In  the  Code  of  Civil  Procedure,  and 
espei-ially  as  used  in  aeciiona  421  and  444 
thereof,  was  not  intended  by  the  framers 
of  the  Code  to  apply  to  or  Include  an  or- 
der or  decree  of  the  court  exercising  pro- 
bate Jurisdiction,  directing  the  distribu- 
tion of  an  estate,  as  In  the  case  at  bar ;  or 
granting  letters  testamentary  or  of  ad- 
ministration, or  refusing  tbe  same;  or  an 
order  made  upon  the  settlement  of  an  ex- 
ecutor or  administrator  or  guardian,  etc. 
What  Is  a '^Judgment,"  In  contemplation 
of  our  Code  of  Civil  Proce dnro?  It  is  not 
necessary  to  loois.  beyond  that  instrument 
for  a  dettnltiun  of  the  term.  Section  238, 
Code  CtvU  Proc,  defines  the  term  as  fol> 
lows:  "A  Judgment  Is  the  final  determina- 
tion of  tbe  rights  of  partlea  in  an  action 
or  proceeding."  There  la  a  larice  class  ol 
matters  or  Hiibjects  arising  In  the  admln- 
istratiun  of  probate  matters,  uuHceptllbe 
of  final  determination,  by  tbe  court  exer- 
cising probate  Jurisdiction,  so  farnscou- 
cems  the  action  of  that  court;  like  tbe 
subject  at  bar, — an  order  or  decree  direct- 
ing the  distribution  of  tbe  estate.  This 
certainly  comes  under  tbe  head  of  a  "pro- 
ceeding, "  and  tbe  action  of  the  court  was 
a  final  determination  of  tbe  rights  of  all 
parties  claiming  a  right  of  succession  to 
said  estate  or  a  part  thereof.  It  is  plain 
that  tbe  action  of  the  court,  by  whatever 
term  It  may  be  deslgnateil,  has  all  the  ele- 
ments of  a  "Judgment,"  under  the  statu- 
tory definition.  If  tbe  term  "Judgment" 
was  not  defined  by  tbe  Code,  it  would  be 
found  that  tbe  general  definition  of  the 
term  Includes  In  its  scope  an  order  like 
that  In  the  case  at  bar.  And.  Law  Diet. 
67(i.  It  can  be  demonstrated  by  the  pro- 
visions of  the  Code  of  Civil  Pi*ocedure  that 
the  term  "judgment,"  as  therein  defined, 
was  intended  to  Include  and  apply  to  such 
ordera  or  decrees  in  purely  probate  mat- 
ters as  that  involved  In  tbe  case  at  bar; 
and.  furtlier,  that  the  general  provisions 
of  cliapters  1,  2.  tit.  11,  Comp.  St.,  were  In- 
tended to  provide  for  appenls  to  tlie  su- 
preme court  from  tbe  "  final  determination 
of  the  rlRhts  of  the  parties  "  In  proceedings 
pertaining  to  purely  probate  matters  as 
well  as  formal  litlgatl<m.   The  matters  of 

grobate  tiuseeptible  of  final  determination 
y  the  court  exerclslne  jurisdiction  over 
the  same  are  grouped  together  In  set- 1 ion 
445,  Code  Civil  Proc. such  as:  "Ailuiitttng 
a  will  to  probate,  or  refusing  the  same ; 


setting  apart  property,  or  nuking  an  al- 
lowance to  the  widow  or  children;  grant- 
ing letters  testamentary  or  of  adminletra- 
tluu,  or  appointing  a  guardian,  or  refus- 
ing to  grant  sucb  letters  or  make  such  ap- 
pointment ;  or  an  order  ordecree  by  which 
a  debt,  claim,  legacy,  or  dlstrlbutlva  share 
Is  allowed,  or  payment  thereof  directed, 
or  by  which  such  allowance  or  direction 
is  refused,"  etc.  All  the  proceedings  In 
purely  probate  matters  there  mentioned 
are  made  appealable  from  tbe  probate  to 
tbe  district  court.  Section  446,  Code  Civil 
Proc.  In  referring  generally  to  appeals 
from  tbe  probate  court  provided  for  in 
chapter  3.  tit.  11,  fCode  Civil  Pnw..)  sec- 
tion 450  of  thatchapterprovides  that  "tbe 
appeal  shall  be  taken  by  filing  with  the 
clerk  of  the  court  In  which  the  judgment 
appealed  from  is  entered  •  •  *  a  notice 
stating  the  appeal  from  tbe  same."  Here 
tbe  term  "Judgment Is  applied  indiscrim- 
inately to  the  final  determination  o(  tbe 
rights  of  parties  In  matters  purely  pro- 
bate, as  well  as  to  matters  of  formal  liti- 
gation In  the  probate  court.  These  mat- 
ters of  probate  being  appealed  to  the  dis- 
trict court,  all  the  original  paiiers  pertain- 
ing to  the  case,  with  a  transcript  of  tbe 
docket,  were  by  section  454.  Code  Civil 
Proc,  directed  to  be  transmitted  to  the 
district  court.  Section  457  of  the  same 
chapter  provides  "that  all  appeals  taken 
by  virtue  of  this  act  shall  be  tried  In  the 
district  court  npou  tbe  papers  la  the  case, 
as  If  the  same  had  originally  been  Instituted 
in  said,  court.**  The  matters  of  probate 
thus  appealed  received  tbe  final  determina- 
tion of  tbe  district  court.  Now,  section 
444,  Code  Civil  Proc,  contains  tbeprorls- 
limthat"an  appeal  may  be  taken  to  tbe 
supreme  court  from  the  district  courts  In 
the  following  cases:  First,  trom  a  final 
Judgment,  or  any  part  thereof,  entered  In 
an  action  orspecial  proceeding  commenced 
in  those  courts,  or  brought  into  those 
courts  IroDi  otber  courts."  Turning  to 
section  421,  Code  Civil  Proc,  we  find  again 
the  prortstun,  among  others,  that  "an  ap- 
peal may  be  taken  •  •  •  from  a  Judg- 
ment rendered  on  an  appeal  from  an  in- 
ferior court."  These  terms  are  general, 
comprehensive,  and  apply  to  Judgments 
rendered  by  tbe  district  court  In  thc»e 
cases  wtalcb  were  In  that  court  on  appeal 
from  an  luferlor  court,  without  distinction 
between  probate  matters  and  matters  of 
formal  litigation;  so  that  It  Is  conclusive 
that  tbe  term  "Judgment,"  as  used  In  sec- 
tions 421,444,  Code  Civil  Proc,  refers  to 
the  "Anal  determination  of  the  rights  of 
parties"  In  all  the  matters  of  probate 
mentioned  In  section  445,  appealable  to  tbci 
district  court,  as  well  as  to  matters  of 
formiil  litigation. 

Bearing  In  mlndtbat  the  legal  definition 
of  the  term  "Judgment"  Is  "the  final  oecer- 
mluation  of  the  rights  of  parties  In  an  ac- 
tion or  proceeding, "  It  will  be  interesting 
to  notice  a  little  further  what  terms  the 
framers  of  our  Codes  employ  in  referring 
to  matters  purely  probate.  Tbe  term 
"proceedings"  is  used  in  the  Probate  Code 
as  a  general  designation  of  the  action  and 
procedure  whereby  the  law  Is  adminis- 
tered upon  the  various  subjects  within  tbe 
probate  Jurisdiction.    Section  1,  Prob. 
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Pne.  Aet.pzoTldM:  "The  proceedlDgs  of 
the  probate  courts  shall  be  cooatroed  In 
tbe  same  manuer,  and  with  like  Intend- 
meotB,  aa  tbe  proceedings  of  conrts  of  gen- 
eral larlsdlctlon. "  ftectlon  5.  Id.,  proTides 
that "  the  seal  of  the  court  need  not  be  af- 
fixed tu  any  proceedings  therein,  exc^t," 
etc.  8ectlon838.  Id.,  provides  that  "at  or 
before  the  hearing  cl  petitions  and  con- 
teste  for  the  probate  ol  wills;  for  letters 
testamentary  ur  of  administration;  for 
sales  of  not  estate  and  confirmations 
thereof;  snttlements,  partitions,  and  dis- 
tributions of  estates ;  setting  apart  hoiiM- 
steada;  and  all  other  proceedings  where 
all  tbe  parties  interested  in  tbe  estate  are 
required  tobenotlfled  thereof .  "—tbe  court 
may  appoint  counsel  to  represent,  "in  all 
ancb  proceedings,"  certalo  parties  Intei^ 
ested,  who  "nra  unrepresented."  Where  a 
contest  may  be  raised  and  a  final  deter- 
mination made  by  tbe  court  respecting 
any  subject  inrolvedin  tbe  administration 
ot  an  estate,  tbe  Probate  Code  terpas  the 
same  a  **  proceeding, "  and  directs  the  pro- 
cedure therein  to  cunform  as  nearly  as  the 
nature  of  tbe  case  will  admit  to  the  prac- 
tice goremlng  the  formation  and  trial  ot 
Issues  In  rirll  actions,  and  expressly  de- 
clares that  tbe  proTlslons  ol  the  C<>de  of 
CItU  Proeednre  ^are  applicable  to  and 
constitute  the  rules  of  practice  in  the  pro- 
ceedings mentioned  in  tbe  ProbateCode, 
except  asotherwiseproTlded therein.  Sec- 
tions 20-22, 164-166.  387.  323,  326-330,  Prob. 
Prac.Act  Tbeterms"caBeB,'*''cauBe,'*and 
"Judgment"  are  Ulcewlse  applied  by  tbe 
Codeofavll  Procedure  to  proceedings  of 
distinct  Inquiry  and  determination  bytlie 
cnort  in  matters  ot  probate  as  well  as  to 
matters  of  formal  litigation.  Sections 
445,  460, 4M,  467,  Code  CWll  Proc.  A  care- 
ful study  of  the  Code  will  reveal  the  fact 
that  the  term  "case"  and  "proceeding"  is 
used  in  a  mnch  broader  and  less  technical 
sense  than  the  term  "action."  Section 
687.  Code  GiTll  Pruc,  provides:  "The  su- 
preme court  shall  have  appellate  Jurisdic- 
tion in  all  cases  tried  in  the  district 
conrts."  This  statute  Is  no  less  In  force 
now  than  under  tbe  territorial  system,  tor 
it  is  ia  entire  harmony  with  section  IB, 
art.  8, of  the constltntion,  which  provides: 
**  Writs  ta  error  and  appealii  shall  be  al- 
lowed from  the  decisions  ot  the  district 
courts  to  the  sopreme  court  under  such 
regulations  as  may  be  prescribed  hy  law. " 
The  district  courts  now  have  original  Ju- 
risdiction ot  "all  matters  of  probate." 
Const,  art.  8,  S  H*  We  think  the  final  de- 
termination by  those  courts  of  cases  in 
tbe  probate  department  of  tboir  Jurisdic- 
tion, susceptible  of  final  determination, 
such  as  are  enumerated  in  section  445, 
Code  Civil  Proc.,  ought  still  to  be  regarded 
as  final  Judgments  of  the  district  courts, 
and,  where  appeal  to  the  supreme  court  is 
sought,  tbe  same  must  now  be  taken  un- 
der the  regulations  prescribed  for  appeals 
*from  final  Judgment  in  on  action  or  spe- 
cial proceeding  commenced  In  tbe  court  In 
which  the  Hame  Is  rendered."  Code  Civil 
Proc.  cc.  I,  2,  tit.  11.  It  is  ordered  that 
the  motion  to  dismiss  the  appeal  herein 
be»  and  tbe  same  Is.  overruled. 

Bi^KE,  C,  J.,  and  Ds  Witt,  J.,  concur. 


a  WaA.  tt.  U7) 
WiNDT  T.  BAmtlKA  et  A/. 

(5upmne  COurt  of  WaaMngton.  Fisb.  tU  189t.) 
ATTAQH1IXKT9— DnaoLDTion— pBAonos  — ArrsAi.. 

1.  Under  Laws  Wash.  lySS-SO,  p.  45,  f  S  81, 83, 
providing  for  dismiBsal  of  an  attachment  on  mo- 
tion to  the  court  in  whicb  ttaa  action  ia  brought, 
oo  the  pro  and  that  it  was  Improperly  or  irreg- 
ularly fMuedj  and  that,  if  the  motion  ia  made  on 
affidavits  onaeiendant'spart,  plsiutlfl  may  oppose 
the  same  by  affidavits  or  otber  evidence,  the 
qoeations  ot  tSct  raised  by  the  motion  are  to  be 
bled  by  the  court,  and,  the  BttacbmoDt  being 
merely  ancillary  to  the  action,  a  Jnry  cannot  be 
demanded.* 

3.  A  motion  to  discharge  an  attachment  cm 
the  ground  that  the  affidavit  on  which  It  was  Is 
sued  Is  insnffloient  on  its  face  must  explicitly 
point  out  the  iusuffloienoy. 

8.  An  attaohmens  may  be  discharged  on  mo- 
tiosi  and  affidavits  of  only  one  of  sevenl  detend- 
snts. 

4.  Ko  appeal  from  an  order  of  the  sapmlor 
oourt  discharging  an  attachment  lies  to  the  su- 
m«me  oourt  under  Laws  Wash.  1889-90.  pp.  338, 
886,  giving  the  right  of  such  an  appoil  in  '^M 
■cttons  ana  piooeedtnn."  etc.,  dnue  an  atlsoh- 
ueot  is  BUraly  aa  satnlurr  prooeedlng. 

Appeal   from   superior  court.  Pierce 

county. 

App^ate  A  TttioWfioT avp^ltint,  Doo- 
UWat  Ptitcbard  <ft  Stevena,  for  appdleea. 

Anders,  C.  J.  This  was  an  action  by 
appellant  against  appellees,  who  were 
partners,  upon  an  account  for  goods, 
wares, and  merchandise  sold  and  delivered. 
Before  Judgment,  plalntllf  filed  bin  affi- 
davit and  bond,  and  caused  a  writ  of  at- 
tachment to  be  issued  and  levied  upon  cer- 
tain personal  property  alleged  to  have 
been  fraudulently  disposed  of  by  defend- 
ants. The  grounds  tor  the  Issuance  ot  tbe 
writ,  as  stated  in  theaftldavlt  ut  tbe  plain- 
tiff, vere— First,  that  tbe  defendants  bad 
disposed  of  their  property  with  Intent  to 
defraud,  hinder,  and  delay  their  creditora; 
and,  second,  that  the  delendants  were 
gulliy  of  a  fraud  in  contracting  a  certain 
portion  ot  tbe  indebtedness  mentioned  in 
tbe  complaint.  One  ot  the  defendants  ap- 
peared in  the  action,  aud  applied  to  tbe 
court  upon  motion,  supported  by  bis  affi- 
davit, to  discharge  tbe  attachment  upon 
two  grounds:  /Vrat,  "that  the  affidavit 
in  the  said  cause  Is  insufficient  upon  its 
face;"  and,  second,  "  that  the  grounds  for 
said  attachment  alleged  in  said  affidavit 
are  not  true."  The  affidavit  by  the  de- 
fendant in  support  of  his  motion,  contro- 
verting the  allegations  contained  In  plain, 
tltrs  affidavit  for  attachment,  was  at- 
tacked by  plaintiff  for  alleged  insufficiency 
by  motion  to  strike  It  from  tbe  flies.  The 

1  Act  Fa.  March  17, 1869,  S  0,  provides  that  de- 
fondant  in  attachment  may  apply  to  the  court,  or 
to  a  judge  thereof  In  vacation,  to  dissolve  an  st- 
tachmeot,  and,  on  hearing,  "tbe  said  oourt,  or 

i'udge  tlMraot  In  vacatios,  shall  have  power  to 
tear  evldeaoe  or  detennloe  tbe  truth  oi  the  alle- 
gations contained  in  the  affidavit  upon  which  s^d 
writ  issued,  and  to  dissolve  or  conttnui  the  lien 
of  the  attachment. "  Under  this  act  It  was  held 
that  where  an  attachment.  Issued  on  tbe  ground 
that  the  debt  was  fraadulently  oonttraotM,  was 
sustained  by  the  oonrt  after  heuinff,  on  metton  to 
dissolve,  and,  on  tlie  anbsequent  tnal  of  the  ease, 
the  defendant  admitted  owing  tbe  money,  he  coola 
not  try  the  question  of  fraud  to  tbe  Jury.  WoUs 
T.  Campb^  17  AU.  Rep.  423. 
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reaBODB  aeel^ed  In  tbe  latter  motion  were 
that  no  factH  were  stated  In  aaJd  affidavit 
Bhowlng  or  tending  to  show  that  the  at- 
tachment WHB  improperly  or  Irretjularly 
laaoed,  and  that  the  facts  therein  set  forth 
stated  an  Isaae  triable  by  a  lury.  and 
which  the  plalntilT  demanded  to  hare  so 
tried.  The  court  overruled  the  motion  to 
strike,  and  proceeded  to  hear  the  motion 
to  discharge  upon  affidavits  and  coun- 
ter-affidavits. This  action  ol  the  court 
18  relied  on  by  appellaiit  as  sufficient 
ground  tor  tbe  reversal  ot  the  order  dis- 
charging the  attachment;  but  we  think 
tbe  court  committed  no  error  In  this  pro- 
ceeding. It  Is  true  that  the  Issnes  raised 
by  the  pleadings  In  an  ordinary  action  at 
law  must  be  tried  by  a  Jary  anlees  a  Jury 
le  waived;  but  an  attachment  proceeding 
is  not  an  action,  bat  only  a  proceeding 
ancillary  to  an  action,  and  does  not  in 
any  manner  affect  the  main  Issues  In  the 
case.  A  motion  to  discharge  an  attach  ■ 
meat  is  addressed  to  tbe  consideration  of 
the  court  or  iudee,  and  onr  statute  does 
not  contemplate  the  interposition  ot  a 
|ni7  to  determine  it,  or  to  aid  in  Its  deter- 
mination. The  statute  prorldea  two 
methods  by  wblch  an  attachment  may  be 
discharged.  One  Is  by  the  defendant  flitng 
a  bond*  with  sufficient  sureties,  to  be  ap- 
proved  by  the  officer  having  the  attach- 
ment, or,  after  tbe  return  thereof,  by  the 
clerk,  to  the  effect  that  he  will  perform  tbe 
Judgment  of  the  court;  and  the  other  Is 
by  an  application  on  motion,  upon  rea- 
sonable notice  to  the  plaintiff,  to  the  court 
In  which  the  action  Is  brought,  or  to  the 

indge  thereof,  that  tbe  writ  of  attacliment 
»edlBcbarged  on  the  ground  thattbe  same 
was  Improperly  or  Irregularly  Issued. 
Laws  1885-86,  p.  46,  §§  29,  31.  And  It  Is  fur- 
therprovlded  that  "If  the  motion  be  made 
upon  affidavits  upon  the  part  of  tbe  de- 
fendant, but  not  otherwise,  the  plalntllf 
may  oppose  the  same  by  affidavits  or 
other  evidence  In  addition  to  those  on 
which  the  attachment  was  Issued."  Id.  9 
82.  The  latter  provision  of  the  statute 
was  followed  in  this  Instance  by  the  court 
below;  and  this  practicp  was  approved  by 
this  court  inthecaseof  Hanson  v.  Doherty, 
decided  at  Its  last  session,  and  reported  in 
25  Pac.  Rep.  297.  We  an  satisfied  with 
that  dedslon,  except  the  closing  portion 
thereof,  wherein  It  is  stated  that  "we  see 
no  reason  why  the  defendant  may  not  set 
torth  specifically  In  his  notice  and  motion 
tbe  fact  showing  wherein  the  attachment 
was  Improperly  Issued,  and  prove  the 
same  by  the  testimony  ot  witnesses  before 
the  court."  This  Is  an  Inaccurate  state- 
ment, and  liable  to  mislead.  When  the 
motion  to  discharge  is  made  upon  affi- 
davits, the  plaintiff  may  oppose  the  same 
by  affidavits  or  oral  testimony;  but  the 
defendant  has  no  right.  In  the  first  ln< 
stance,  to  introduce  any  testimony  other 
than  affidavits  In  support  ot  his  motion. 
The  practice  ot  bearing  motions  to  dis- 
solve attachments  by  tbe  conrt  witbont 
a  Jary  upon  affidavits  and  counter-affi- 
davits or  other  evidence  obtains  in  many 
of  the  stntee.  See  Holland  v.  White.  120 
Pa.  St.  228.  13  Atl.  Rep.  7H2,  783;  Grimes  v. 
Farrlngton*  19  ^'eb.  44.  20  N.  W.  Sep.  018; 


tTEB,  YoL.  26.  (Wash. 

Genesee  Co.  Sav.  Bank  v.  Michigan  Bam 
Co.,  62  Mich.  164. 17N.  W.  Bep. 790, and  18  N. 
W.  Bep. 206;  Hardesty  v.Campbell,  29  Md. 
633;  Baer  v.  Otto,  84  Ohio  St.  11;  Draka, 
Attacbm.  (6th  Ed.)  {§  401-403. 

It  is  insisted  by  appellant  that  that  part 
ot  dtfendant'smotlon  based  on  tbe  groand 
*'that  the  said  affidavit  Inthdsald  cause 
Is  insufficient  upon  Itsface*  states  no  fact, 
and  that  It  Is  bat  a  conclusion;  and  we 
think  the  view  ot  counsel  Id  that  partic- 
ular Is  correct,  and.  If  that  had  been  the 
only  ground  ot  tbe  motion.  It  would  have 
l>een  manifestly  Insufficient.  The  lusnfB- 
olmcyot  plalntAITs  affidavit  should  have 
been  distinctly  and  explicitly  pointed 
out,  so  as  to  have  enabled  him  to  avail 
himself  of  the  right  of  curing  by  amend- 
ment any  detects  appearing  In  his  affidavit 
or  bond.  Appellantfurthercontends  that, 
even  It  it  be  conceded  that  thecourt  belov 
did  not  err  in  bearing  the  motion  to  dis- 
charge the  attachment  upon  affidavits, 
still  the  proot  shows  that  the  attach' 
meut  ought  to  have  been  sustained. 
But,  conceding  that  tbe  transcript  con- 
tains ail  the  testimony,  we  nevertbelear 
cannot  say  that  the  ruling  ot  the  court 
was  not  warranted  1^  the  evidence.  Ap- 
pellant also  contends  that  in  no  event 
should  the  attachment  have  been  dissolved 
upon  the  motion  and  affidavit  ot  but  one 
of  the  defendants.  The  practice,  however, 
is  sanctioned  by  authority,  and  we  see 
no  reason  for  holding  to  the  contrary. 
See  Drake,  Attachm.  (6th  Ed.)  S  68;  Hol- 
land V.  White,  snpra. 

But  there  Is  a  Jurisdictional  question  In- 
volved In  this  controversy,  which,  though 
not  raised  by  counsel  In  this  proceeding, 
ought  to  be  considered.  It  is  whether  the 
order  appealed  from  can  be  reviewed  by 
this  court,  and  a  negative  answer  will  b« 
decisive  ot  this  appeal.  Onr  statute  for 
tbe  removal  of  causes  from  the  auperior 
to  the  supreme  court,  as  amended  March 
22.  1890,  provides  that  an  appeal  may  be 
taken  to  the  supreme  court  from  the  sn* 
perior  courts  "in  all  actions  and  proceed- 
ings." with  certain  exceptions  and  limita- 
tions, not  pertinent  to  the  question  now 
before  us.  See  Laws  1889-90,  pp.  833,  336. 
And  we  are  of  tbe  opinion  that  the  word 
"  proceedings, "  In  contradistinction  to  "  ac- 
tions, "must  be  taken  to  Include  not  the 
orders  ot  the  court  In  matters  arising  In 
the  progress  ot  the  action,  or  merely  Inci- 
dent or  ancillary  thereto,  but  only  those 
matters  outside  ot  ordinary  actions,  and 
commonly  known  as  "special  proceed- 
ings. "  We  cannot  think  that  the  eunstl- 
tutlon  ot  the  state,  which  Is  In  substan- 
tially tbe  same  language  as  to  appeals  as 
the  statute,  contemplates  the  review  by 
this  court  (at  least  without  express  legis- 
lation) before  final  Judgment  of  orders  dis- 
charging or  sustaining  attachments,  or  of 
any  other  orders  not  affecting  the  merits 
of  the  action.  The  supreme  court  ot  Cali- 
fornia, having  before  It  an  appeal  from  an 
order  refusing  to  dissolve  an  attachment, 
says:  "The  attachment  Is  merely  a  pro- 
ceeding ancillary  to  the  action,  by  which 
a  party  Is  enabled  to  acquire  a  lien  for  the 
secarity  of  his  demand  by  a  levy  made  be< 
tore,  instead  ot  alter,  tbe  entry  ot  Judic* 
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ment.  This  ancillary  proceedtna:  may  be 
taken  at  tbe  time  of  the  commencement  of 
tbe  action  or  at  any  time  afterwards. 
Neltber  the  action  nor  the  JudKment,  un- 
der onr  law,  In  any  manner  depends  upon 
tbe  attachment,  although  the  attachment 
depends  upon  the  Judgment.  The  JocIk- 
ment  In  the  case  Is  precisely  the  same 
whether  the  attachment  Is  dissolved  or 
not.  In  those  states  where  the  attach- 
ment Is  used  as  a  process  for  acqairlng  Ju- 
risdiction, the  consequences  of  dissolTlng 
or  refusing  to  dissolve  an  attachment 
might  be  different."  Allender  r.  Frltts, 
24  CaL  447.  The  appeal  In  that  case  was 
dismissed  on  the  ground  that  It  was  not 
warranted  b.v  the  statute,  and  we  think 
the  IsDguaRe  used  by  the  court  is  peculiar- 
applicable  to  the  case  now  t>etore  us. 
e  are  aware  that  appeals  from  orders 
dlaebargtng  orsostainlng  attachmentaare 
proTldedL  (or  by  statute  in  some  of  tbe 
states ;  and  It  may  be  said  that  onr  stat- 
nte  Is  broad  enongfa  to  cover  such  cases. 
Ourrpplyis:  It  la  broad  enough,  but  too 
indefinite.  Taken  In  a  literal  sense,  It 
would  permit  an  appeal  from  aoy  and 
every  interlocutory  order  and  decision 
made  in  tbe  progress  of  an  action.  Ordi- 
narily speaking,  every  step  taken  in  an  ac- 
tion is  a  proceeding;  and,  If  every  proceed- 
Ing  were  appealable,  then  this  court  might 
be  compelled  to  sit  In  Judgment  upon  the 
ruling  of  the  lower  court  in  changing  the 
place  of  trial  of  an  action,  or  In  overruling 
a  demurrer.  We  do  not  believe  the  1^»- 
latnre  Intended  that  tbe  word  should  be 
nnderstood  In  any  sucb  sense.  But  we  do 
brtlere  that  the  court  should  not  depart 
from  the  well-known  and  established  prin- 
ciples of  the  common  law,  and  permit  a 
cause  to  be  brought  before  it  by  piecemeal 
for  review,  unless  clearly  authorised  so  to 
do  by  legislative  enactment.  It  is  true, 
we  entertained  a  similar  appeal  in  the  case 
of  Hanson  v.  Doherty,  above  mentioned; 
bat  In  that  case  the  question  of  Jurlsdic* 
tion^not  having  been  raised  orconsldered, 
was  not  passed  upon  by  the  court.  The 
order  of  the  court  below  not  being  re- 
viewable by  this  conrt,  tbe  apiwnl  most 
be  dismissed  at  the  cost  ol  appellant. 

Bnua,  DoHBAB,  and  Hott,  JJ.,  coneiir. 

Scott,  J.  I  concur  In  tbe  nsall. 

(t  Wash.  BL  156)  '  ' 

GuHB  T.  Hahhon  «t  al.i 
(Supreme  Court  of  Wcuhington,  Veb.  24, 1891.> 
Aprmu.— Obdeb  or  Abksbt  nr  Civil  Aotiohb. 

An  orderof  arrest  before  final  JudgTaeot  In 
etvil  actions  U  not  appealable,  under  Laws 
Wash.  188»-90,  p.  836,  1  1,  providing  that  "an  ap- 
peal may  be  taken  from  the  superior  ooarts  In  all 
aotlona  and  prooeedlngs, "  except  Id  oertala  oases, 
riaoe  aooh  wder  ia  merely  Inoldant  to  the  ao- 
tloD.   SooTT,  J.,  dissenting. 

Appeal  from  superior  court.  Fierce 
county. 

JoZin  C.  Stallcup,  for  appellant.  Mar- 
Bhall  K.  Saell,  for  appellees. 

Anders,  C.  J.  This  was  an  action  by  ap- 
pellees against  appellant  In  the  court  below 
tortbe  recovery  of  f  168,  upon  an  accouutfor 

'For  dUsentiiig  opinloo,  see  post,  Sdltt 
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goods  sold  and  delivered.  The  defendant  in 
his  answer  denied  owing  the  plaintiffs  the 
amount  claimed,  but  admitted  an  Indebted- 
ness of  $115.  Ataboutthe  time  thedefend- 
ant's  answer  was  Hied  the  plaintiffs  filed 
a  bond  and  affidavits,  and  caused  an  or^ 
der  and  warrant  of  arrest  to  Issue,  upon 
which  the  defendant  was  arrested,  and 
held  to  ball  In  the  sum  of  $3U0.  The  de- 
fendant moved  the  court  to  vacate  the  or- 
der of  arrest,  tor  the  reasons,  us  alleged, 
that  tbere  was  no  law  authorizing  arrest 
and  Imprisonment  In  clvl)  actions  before 
Judgment;  that  the  proof  upon  which  the 
order  was  issued  was  insufficient,  and 
showed  no  pertinent  facta;  that  the  bond 
tor  arrest  was  defective;  and  that  the  al- 
legations upon  which  the  order  was  issued 
were  untrue.  The  motion  was  denied  by 
the  court,  and  the  defendant,  before  final 
Judgment  In  the  action,  appealed  to  this 
court,  and  assigns  the  rnling  of  the  court 
In  granting  the  order  of  arrest,  and  in  re- 
fusing to  vacate  the  same,  as  error.  Coun- 
sel for  appellees  move  to  dismiss  tbe  ap- 
peal apon  two  grounds:  ITfrst,  that  the 
order  from  which  the  appeal  Is  sought  to 
be  taken  is  not  appealable,  and  the  court 
is  without  jQrisdiccion;  and,  second,  that 
the  action  in  which  said  order  was  made 
is  a  civil  action  at  law  for  the  recoveiy  of 
money,  where  the  original  amount  in  con- 
troversy does  not  exceed  the  sum  of  9200, 
and  the  action  does  not  Involve  the  legal- 
ity of  a  tax.  Impost,  asseesment,  toll,  mu- 
nicipal fine,  or  the  validity  of  a  statute. 
Whether  this  court  has  Jurisdiction  to  bear 
and  determine  the  queatlon  now  before  It 
must  depend  upon  tbe  construction  to  be 
given  totbestatntein  reference  to  appeals. 
The  act  of  the  leglslatare  concerning  the 
removal  of  causes  from  the  superior  courts 
to  the  supreme  court,  (as  amended  March 
27, 1890,)!  following  substantially  tbe  lan- 
guage of  tbe  state  constitution,  provides 
that  "  an  appeal  may  be  taken  to  the  su- 
preme court  from  the  superior  courts  In  all 
actions  and  proceedings,  excepting  that 
its  appellate  Jurisdiction  shall  not  extend 
to  civil  actions  at  law  for  the  recovery  of 
money  or  property,  when  the  original 
amount  in  controversy  or  the  value  of  the 
property  does  not  exceed  tbe  sum  of  two 
nnndred  (300)  dollars,  unless  the  action 
Involves  the  legality  of  a  tax.  Impost,  as- 
sessment, toll,  municipal  fine,  or  the  valid- 
ity of  a  statute."  In  the  case  of  Wlndt  t. 
Banniza,  ante,  189,  but  recently  decided  by 
this  court,  and  which  was  an  appeal,  be- 
fore final  Judgment,  from  an  order  dis- 
charging an  attachment,  we  had  occasion 
to  Interpret  the  meaning  of  the  word 
"proceedings."  as  osed  In  tbe  statutes; 
and  we  then  held  it  did  not  embrace  tlioM 
proceedings  merely  incident  to  an  action, 
and  not  affectlnglts  merits, bat  onlythcrae 
known  as  special  proceedings,  as  distin- 
guished from  ordinary  actions  at  law. 
The  appeal  in  that  case  was  dismissed  for 
want  of  Jurisdiction  In  the  court  to  rsvlew 
the  alleged  errors.  And  as  It  Is  evident 
that  arrest  and  ball  Is  a  provisional  rem- 
edy only,  and  not  a  special  proceeding, 
and.  like  an  attachment,  merely  anciUai? 
to  tbe  action  In  wblcli  it  Is  invoked,  It  foi* 
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lows  tiiat  tbls  appeal  should  Illcewlee  be 
dlsmlBsed.  Wblle  It  seems  more  harsh 
and  oppressire  to  arrest  an  Individual 
than  to  seise  his  property,  still  that  Is  no 
safflclent  reason,  In  the  absence  of  more 
specific  le^slatlon  npon  the  subject,  for 
drawing  a  distinction  as  to  the  right  of 
review  by  this  court  between  orders  deny- 
ing or  sDstalning  motions  to  dissolve  at- 
tachments and  those  retusine  to  vacate 
orders  of  arrest.  Oar  conclusion  is  in  ac- 
cordance with  the  view  of  the  supreme 
court  of  Kansas,  as  announced  in  the  cane 
ol  Burch  V.  Adams,  20  Pac.  Bep.  476.  In 
which  the  precise  question  was  before  the 
court.  See  Alien  v.  Tyler,  83  N.  J.  Law, 
499;  Casen  v.  Sbotwell.  12  Johns.  31.  If, 
as  appellant  alleges,  there  Is  no  law  ao- 
tborlzlng  arrests  In  civil  actions  In  this 
state,  and  he  has  been  Illegally  deprived 
of  his  liberty,  he  Is  not  without  the  means 
of  redress,  but  we  can  afford  him  no  relief 
at  this  time.  For  the  foregoing  reasons 
the  appeal  must  be  dismissed,  at  the  cost 
of  appellant. 

HoTT,  DuMBAB,  and  BnucB,  JJ.,  concar. 


(S  WmIl  8t  16S) 

CLcm  Y.  BmuuoBTia  <C  ol. 
ifltnmmt  Couf*  €f  WaaUngUm.  Feb.  M,  189L) 

Appeal  from  superior  oonrt,  Pierce  coanty. 
John  C.  StaUeup,tor  appellant.   Thad.  Hut- 
ton  and  ManhaU  K.  SneU,  tor  appellees. 

Ajtdbrs,  O.  J.  Thia  caaae  presents  for  ouroon- 
•Ideratlon  the  ideoticat  quesuoos  which  were  in- 
nlvad  In  Cllne  7.  Harmon,  ante,  191,  (Just  de- 
slded  by  this  ooort,)  and,  for  the  reasons  given 
in  tiie  opinion  filed  in  that  case,  the  appeal  mtut 
he  dlsmuMdt  stthe  eost  of  the  appellant 

Bawft  Domu,  aad  Bcilu*  JJ.i  oononb 


d  WaA.  St.  164) 

Ckjvs  V.  Taooxa  STova  Oa 
(9upmne  Court  of  Washington.  Feb.  94, 1S91.) 

Appeal  from  saparior  ooort,  Pierce  oouoty. 

John  C.  Statleu^  for  appeUauL  ThatL  Hu$ton 
and  MarOuUl  K.  Snett,  for  appellee. 

Arosn,  Ol  J.  This  case  presents  tor  oar  oon- 

slderatloD  the  identical  questions  which  were  in- 
volved in  that  of  Cline  v.  Hiirmon,  ante,  IVl, 
(Inst  decided  by  tbii  court.)  and  for  the  reasons 
glvn  In  tha  oinnloo  filed  In  that  case  the  appeal 
most  be  alsmlssed,  at  the  cost  of  appellant. 

Hon.  Duma,  and  Stilbs,  St.,  oonoor. 


d  Wash.  St.  SI) 

PiKBCB  T.  FBACB.X 

(SuprwM  Crmrt  <if  WtuMngUm.  Feb,  11, 1B91.) 

Pmuo  IfimiB— Pu-ucpTioii-^^tm— Oamcblut 
Tio!f  or  ShrrBT  ixn  CsaimcAra. 

1.  The  commissioner  of  the  general  land-offlce, 
in  oomplalDt  of  a  stranger  that  one  who  has  en- 
tered land  under  the  pre-emption  laws  of  the 
tJnlted  States,  and  received  a  cash  entry  certifi- 
cate and  flnal  receipt  from  the  register  and  re- 
oelver  of  thedistrict  land-ofBoe,  has  not  made  his 
residence  on  the  land,  or  imin-oved  It,  as  re- 
quired by  law,  may  sospeDd  the  entry,  order  the 
reglater  and  reoetver  to  hear  the  charges,  and, 
en  their  being  established,  may  cancel  the  entry, 
tinder  Act  Cong.  July  4,  1886,  providing  that  the 
issuing  of  patents  and  the  sale  of  publlo  lands 

'For  dUienUng  (^InUMi,  see  pos^  W* 


•hall  be  under  the  supervision  ef  snoh  commis- 
sioner. 

&  The  holdw  of  such  eash  enay  receipt 
while  it  la  uncanceled,  may  mslntsln  elaotmBaL 

DOHBAB,  J.,  dissenting. 

Error  to  superior  court.  Pierce  county. 

Doollttle^Prltctiani  &  Steveaa^tot  plain- 
tiff In  error.  JudaoD,  SharpstelB  ±  SalU' 
ran,  for  defendant  In  error. 

HoTT,  J.  Plaintiff  in  error  filed  his  com- 
plaint in  ejectment,  and  sought  to  recover 
possession  of  certain  land  therein  de- 
scribed. Defendant  In  error  answered,  de- 
nying the  allegations  of  the  complaint, 
and  alleging  as  an  equitable  ddenee  facte 
substantially  as  follows:  "On  December 
20, 1S80.  the  plalntlfl  In  error  filed  bis  de- 
claratory statement  for  the  premises  in 
controversy  under  the  pre-emption  laws 
of  the  United  States.  On  February  13, 
1883,  be  made  flnal  proof  to  the  satisfac- 
tion of  the  register  and  receiver  of  the 
United  States  land-office  at  Olympla,  and 
on  March  12, 1883,  his  cash  oitiT'  was  al- 
lowed by  the  register  and  receiver,  and  a 
final  receipt  Issued  to  blm;  that  on  Au- 
gust 7, 1883,  and  while  the  final  proof  of 
plaintiff  In  error  was  In  the  hands  of  the 
commissioner  of  the  general  land-offlce, 
the  defendant  In  error  filed  with  said  com- 
rolRsloner  bis  corroborated  affidavit,  lo 
which  he  alleged  that  plaintiff  in  error 
had  *  at  no  time  established  his  residence 
on  said  land,  and  that  he  bad  failed  to 
Improve  and  cultivate  the  same  as  r»> 
quired  by  law,  and  that  the  said  casta  en- 
try hud  been  procured  by  fraud.*  The 
commissioner  on  the  16th  day  ol  May, 
ISST),  suspended  the  entry,  and  ordered  a 
hearing  tu  be  had  before  the  register  and 
receiver,  touching  the  charges  made  by 
defendant  In  error  In  said  aflSdavits.  On 
July  13. 188o,  said  hearing  was  had,  at 
which  plaintiff  In  error  appeared  with  his 
witnesses,  as  did  also  the  defendant  In 
error.  The  evidence  was  talcen,  and 
after  argument  the  register  and  receiver 
found  that  plaintiff  In  error  *  atno  timeea- 
tabllHhed  his  residence  on  the  land  em- 
brticed  In  his  said  cash  entry;  that  he 
lalled  to  cultivate  and  Improve  said  land 
as  required  bylaw;*  and  they,  therefore, 
advlHed  that  said  cash  entry  be  canceled. 
Plaintiff  in  error  thereupon  took  an  ap- 
peal from  the  decision  of  the  register  and 
receiver  to  thecommlssloner  of  the  general 
land-offlce,  and  on  June  8. 1886.  the  com- 
missioner affirmed  said  decision,  and  or> 
dered  plaintiff  In  error's  cash  entry  to  be 
canceled.  Again  plaintiff  In  error  took  an 
appeal,  this  time  to  the  secretary  of  the 
Interior,  and  on  March  81,  1888,  the  sec- 
retary affirmed  the  decision  of  the  com- 
missioner of  the  general  land-office*  and 
thereafter  canceled  said  plaintiff's  cash  en- 
try. Subsequently  the  defendant  in  error 
filed  upon  said  premises  embraced  In  said 
cash  entry  under  the  homestead  laws  of 
the  United  States,  and  thereafter  made  his 
final  proof,  and  received  from  the  register 
and  receiver  of  the  land-office  his  patenfe 
certificate  for  said  premises."  To  this  an- 
swer plaintiff  In  error  tiled  a  reply,ln  which 
he  asserted  that  the  proceedings  of  the 
land-offlce  after  the  12th  day  of  March, 
1888,  the  date  on  which  his  certiflcata  warn 
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issued,  "were  wholly  void,  for  the  reason 
tbatsald  officers  had  no  Jurisdiction  wha1>- 
ever  over  the  ea1<1  land  or  the  plalntifl  In 
error,  "and  denied  that  thp  defeiidant  in 
error.iu  the  affidavit  flied  by  him  with  the 
conimiHBioner  of  the  general  land-office, 
alleged  that  the  plulatlff  In  error  failed 
to  Improve  and  cultivate  said  land  aa  i-r- 
qoired  by  law,  or  that  said  enti-y  of  plain- 
tiff In  error  bad  been  procured  by  frand. 
He  further  denied  that  the  deciBion  ot 
the  commlftRioneruf  the  general  laiid-offlce 
was  affirmed  by  the  Becretary  of  the  Inte- 
rior, except  as  to  the  findings  of  the  regis- 
ter and  receiver  and  conimissioner  that 
pialDtiff  in  error  had  not  niadn  his  resl- 
deuce  upon  said  land.  Defendant  In  error 
demurred  to  this  reply,  and  the  ruling  ot 
the  court  sDRlaintng  sold  demurrer  fs  re- 
lied upon  as  cause  for  the  reveinal  ol  the 
judgment  rendered  thereon. 

Upon  this  record  two  questions  have  been 
argued:  First.  HHd  the  court  Jurisdiction 
of  the  subject-matter  ol  the  action?  Sec- 
ond Had  the  officers  ot  the  land  depart- 
ment Juiisrtictlou  to  cancel  the  entry  of 
plalntlfT  In  error? 

The  first  proposition  Is  ro  lai^ely  de- 
pendent on  the  latter  that  It  Is  neceesary 
only  to  say  that,  if  the  final  receipt  was  in 
force  and  uncanceled,  it  would,  under  the 
laws  of  this  state,  authorize  the  holder 
to  maintain  an  action  for  the  protection 
of  his  possession  thereunder.  The  au- 
thorities cited  are  to  the  effert  that  the 
courts  will  not  take  Jurisdiction  to  deter- 
mine tlie  title  of  adreme  claimantB  to  land 
until  the  land  department  Is  through  with 
It.  and  the  legal  title  has  passed  from  the 
Koverument,  and  are  not  applicable  to  a 
case  like  the  one  at  bar.  where  the  right  of 
postfesslon  under  the  laws  of  the  state  Is 
alone  In  question.  It  Is  true  that  the  lan- 
guage ot  the  court  in  the  case  ot  Hays  v. 
Parker,  2  Wash.  T.  198.  S  Pac.  Rep.  901. 
seems  to  warrantthe  contention  ot  defend- 
ant in  error;  bnt  the  language  used  must 
be  Interpreted  in  the  light  of  the  facts  of 
the  case,  and,  Ihns  Interpreted.  Is  not  In- 
consistent with  the  abure-stated  concln- 
sions;  for  though  that  was  an  action  of 
ejectment,  and  the  plaintiff  relied  upon  a 
final  receipt  as  in  thiBcase.yet  it  appeared 
that  at  the  time  the  nr-tion  was  com- 
menced the  plaintit/  was  In  the  land-office 
of  the  United  Staten  waging  a  contest 
with  the  defendant  as  to  the  validity  of 
the  right  upon  which  bis  action  was 
founded,  and  under  these  circumstances 
the  court  very  properly  refused  to  aid 
either  party  in  so  cbanalng  the  situation 
as  to  affect,  or  have  a  tendency  to  affect, 
the  contest  then  being  waged  in  the  land- 
office.  Unrter  the  Sfcond  question  above 
stated,  the  (  ontention  of  the  plaintiff  in 
frror  Ib  that  a  patent  certificate  Issued  In 
due  form,  in  favor  of  a  pre-emptloner,  for 
lands  subject  to  entry  under  toe  pre-emp- 
tion law.  where  no  appeal  is  taken  from 
tbe  decision  of  the  register  and  receiver  in 
granting  the  same,  rannot  be  set  aside 
by  thnland  department  upon  proceecllngs 
snbsequuntly  Initiated  by  a  stranger,  and 
upon  the  grunud  f>f  failure  to  comply 
wltb  the  law  in  relation  to  settlement 
and  Improvement;  while  the  defendant 
in  error  contends  tbatuntU  the  IssnaDceof 
v.26F.no.3— IS 


the  patent  tbe  commlasloner  ottbe general 
land-offlce  may  suspend  an  entry,  and 
place  the  pre-emption  claimant  In  the 
same  position  that  he  was  prior  to  the 
oHering  of  proof ;  and  that  on  Baid  second 
hearing  the  government  can  itself,  through 
It  officci-s  and  agents  or  by  the  efforts  of 
an  Informer,  re-examine  the  question  as 
to  the  pre-emption  claimant's  compliance 
with  tbe  law ;  and  If  on  said  hearing  It  Is 
shown  that  the  ctaf  mant  has  not  done  so, 
that  tbe  commlKsionerof  the  general  land- 
office  may  cancel  the  entry,  and  allow  an- 
other to  tile  upon  the  land. 

These  contentions  have  been  elaborately 
argued  by  counsel  for  the  resi>ective  par- 
ties, who  by  their  seal  and  ability  have 
lirought  together  and  summarized  nearly 
all  the  authorities  npou  this  subject;  and 
tbe  labors  of  the  conrt  in  comlngto  a  con- 
ciu^on  as  to  these  important  questions 
have  been  thereby  greatly  facfiitated. 
Plaintiff  In  error,  to  maintain  his  conten* 
tion  above  stated,  relies  upon  the  provis- 
ions of  section  226H  ot  tbe  Revised  Statutes 
of  tbe  United  States,  which,  be  claims, 
constitute  the  register  and  recelrer  a  tri- 
bunal to  hear  and  determine  all  questions 
relating  to  the  settlement  and  improve- 
ment ot  pre-emption  claims,  and  that,  in 
tbe  absence  of  a  contest,  there  Is  no  appeal 
to  tbe  higher  officers  of  the  land  depart- 
ment; tbe  only  exception  being  that  they 
shall  hear  and  determine  these  questions 
agreeably  to  such  rules  as  may  be  pre- 
scribed by  the  secretary  of  tbe  Interior. 
The  language  of  this  section  Is  us  follows: 
"Prior  to  any  entries  being  made  under 
and  by  virtue  ot  tbe  provistouB  ot  section 
twenty-two  hundred  and  fifty-nine,  proof 
ot  tbe  settlement  and  Improvement  there- 
by required  shall  be  made  to  tbe  satlstac- 
tlnn  ot  the  register  and  recelverof  the  land 
district  In  which  such  lands  lie,  agreeably 
to  such  rules  as  may  be  pA*escrlbed  by  the 
secretary  of  the  interior;  and  all  assign* 
ments  and  transfers  of  tbe  right  hereby 
secured,  prior  to  the  issuing  of  the  patent, 
shall  benull  and  void, "and  would  seem  to 
warrant  such  constimctlon,  though  it 
might  be  cont^ided  that,  under  tbe  pow- 
er given  to  the  secretary  of  tbe  Interior* 
he  might  provide  by  rules  that  the  decis- 
ion ot  these  tacts  should.  In  the  first  In- 
Btancc,  be  only  tentative,  and  that  before 
sucb  decision  should  becomellnal  the  regis- 
ter and  receiver  should,  when  directed  by 
thecommlsslonerof  thegeneral  land-offlce, 
again  pass  upon  tbe  question,  and  so  con- 
tinue to  do  until  their  superior  officers 
were  satisfied  with  the  correctness  ot  thrir 
determination.  This  latter  contention 
would,  however,  be  an  unnatural  and 
fttrced  one,  and  if  said  section  stood  alone, 
unqualified  by  other  provisions  of  the  land 
law,  we  should  have  little  trouble  In  com- 
ing to  the  conclnsion  that  the  contention 
ot  the  plaintiff  In  error  was  correct. 

This  language,  however,  must  be  Inter* 
preted  In  the  light  of  all  the  provisions  of 
law  relating  to  the  disposition  of  public 
lands.  Upon  an  investigation  of  these 
provisions,  we  find  that  the  entire  duty  of 
supervising  the  disposal  ot  anch  lands  is 
vested  In  the  secretary  of  tbe  Interior  and 
the  commissioner  ot  the  general  land- 
office;  that  snefa  conuairaioner  is  the  bead 
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of  a  bnrean  bavlDC  In  charse  all  mattere 
relating  to  such  lands;  that  the  register 
and  receiver  are  Inferior  ofBcers  in  eueh 
bureau,  who  must  make  full  report  ut  all 
tbeir  proceedinfra  to  Buch  comoilssioner, 
who  Is  charged  with  the  duty  of  seeing 
that  a  patent  issues  to  persons  entitled 
thereto.  These  provisions  were  In  exist- 
ence at  the  time  of  the  enactment  of  the 
pre-emption  law  of  1841,  in  which  was 
found  the  section  above  quoted  from  the 
Revised  Statutes.  Under  such  provisions 
it  had  been  the  conHtant  practice  of  regis- 
ters and  receivers  not  only  to  send  op  to 
the  commissioner  their  finding  of  facta, 
but  to  send  therewith  all  the  proofs  tak- 
en by  and  before  them  upon  which  such 
findings  were  based.  This  practice  could 
only  be  justified  upon  the  theory  that  such 
register  and  receiver  were  Inferior  officers 
to  the  commiHHloner,  and  their  findings 
were  subject  to  review  by  him.  Viewing 
the  language  of  thB  uectlon  In  question  In 
the  light  of  the  law  and  the  practice  there- 
under existing  at  the  time  such  section 
was  enacted,  we  thlnlc  It  Is  not  sufilclent 
to  show  the  Intention  of  congress  to  over- 
turn such  law  and  practice,  and  by  Indi- 
rection take  from  the  commiaRloner  his 
powenj  of  supervlHioD,  and  transform  the 
theretofore  Inferior  ofilcerp  of  register  and 
recelverinto  courts  ot  final  determination, 
by  whose  decisions,  however  erroneoas, 
the  government  would  be  absolutely  con- 
cluded. The  responsibility  of  finally  de- 
termining as  to  the  conditions  precedent 
to  the  Issuing  of  a  patent  for  lauds  of  the 
tJnited  States  could  nut  thus  indirectly 
be  taken  from  one  of  the  higher  officers  of 
the  government,  acting  under  the  Immedi- 
ate supervision  of  the  president,  and  cast 
apon  inferior  and  eomparatlvely  unknown 
ones.  exeiTlsing  their  powers  In  ulaces  re- 
mote from  the  seat  uf  government. 

It  is  true  that  to  hold  that  tbeseflndings 
of  the  register  and  receiver  may  be  re- 
viewed by  thacomraissloner,  and  a  rehear- 
ing orderetl,  may  work  great  hardships  to 
Individuals  who  may  thus  be  called  upon 
to  provefacts  that  they  had  longsupposed 
settled  by  the  finding  of  such  register  and 
receiver;  but  these  considerations  can 
have  but  little  weight  iu  construing  tlie 
statutes,  as  courts  are  bound  to  aasume 
that  the  higher  officera  of  the  land  depart- 
ment will  not  act  arbitrarily,  and  cBuse- 
leusly  put  tile  burden  ot  a  secoud  hearing 
upon  an  applicant.  On  the  other  hand, 
to  hold  otherwise  would  place  the  entire 
interests  of  the  government,  as  to  these 
important  questions,  In  the  hands  of  these 
inferior  and  remote  officers,  who,  by  their 
careless  orcorru])t  administration  of  the 
trust  reposed  in  them,  might  to  a  great 
extent  nullify  the  policy  of  the  government 
as  to  the  disposal  ot  Its  lands  to  actual 
settlers  and  Improvers  only.  That  a  pol- 
icy that  congress  had,  and  ^nce  has,  tak- 
en such  pains  to  establish  and  carry  out. 
should  be  left  at  the  mercy  of  such  inferior 
and  remote  officera,  does  not  seem  reason- 
able. The  opportunities  tor  evasions  of 
such  policy  are  very  great,  even  under  the 
most  careful  supervision  of  the  highest 
officers  of  the  government;  and  without 
such  Buperviaion  there  would  be  little 
practical  utility  iu  all  the  laws  enacted  by 


congress  upon  that  subjeet.  The  lan- 
guage of  the  section  in  qneetlon  Is  soscep- 
tlble  of  the  interpretation  claimed  for  It 
by  plaiutirr  in  error,  bat  when  viewed  Jn 
the  light  of  other  statute  law  and  public 
policy,  we  cannot  believe  that  sacb  was 
the  intention  ol  congress. 

The  adjudicated  eases  upon  this  subject 
are  quite  numerous,  and,  though  there 
may  be  found  in  snme  of  them  expressions 
which  seem  to  give  force  to  the  claim  of 
plaintiff  in  error,  yet  we  think  that,  when 
examined  in  the  light  of  the  facts  of  each 
particular  case,  tbey  will  be  found  to  bet- 
ter harmonize  with  the  contention  of  de- 
fendant in  error.  In  fact,  after  a  some- 
what exhaustive  research,  we  have  been 
unable  to  find  any  case  that  tolly  sop- 
portefl  the  x>]alntlflin  error's  contention, 
or  that  could  not  be  harmonised  with  the 
positions  of  the  defendant  in  error,  except 
t  wo  cases  in  the  circuit  court  of  the  Unit- 
ed States  for  the  district  of  Oregon : 
Smith  V.  Ewing,  11  Sawy.  66,  23  Fed. 
Itep.  741 ;  Wilson  v.  Fine,  40  Fed.  Rep.  52. 
The  long  experience  and  great  reputation 
tor  learning  and  ability  of  the  judge  who 
tried  those  canes  Is  well  known,  and  they 
on  that  account  are  entitled  to  great  con- 
sideration and  weight.  The  court  which 
rendered  these  opinions  was,  however,  an 
Inferior  one,  whose  decisions  were  subject 
to  revemal  on  appeal,  and  Its  Judgments 
are  not  entitled  to  the  same  weigh  t  as 
courts  of  last  resort.  The  opinions  in  said 
cases,  however.show  that  the  mcwt  pulns- 
taklng  research  waw  brought  to  the  aid  ot 
the  court  lu  tlie  decision  thereof,  and  the 
argument  therein  is  very  strong;  and  did 
we  not  think  that  they  stand  alnne,  while 
on  the  other  hand  area  large  number  of 
cases  tending  more  or  less  strongly  in  an 
opposite  direction,  we  should  iierhaps  be 
content  to  accept  the  argument  of  the 
learned  Judge  who  decided  them,  and  sus- 
tain the  contention  ot  the  plaintiff  in  er- 
ror; but  In  the  light  of  such  other  cases 
we  are  led  to  tlie  belief  that  said  declstonH 
were  founded  too  much  upon  the  lan- 
guage of  the  particular  sections  In  con< 
troversy.  and  that  due  weight  waa  not 
given  to  other  portions  of  the  statntes  re- 
lating to  the  disposition  ot  public  lands. 
We  shall  not  attempt  a  review  of  thecasee 
cited  from  the  state  reports,  as  their  num- 
ber Is  too  great  to  make  a  careful  review 
of  them  all  practicable.  Besides,  this  fa  a 
purely  federal  question,  and,  so  tar  as  the 
supreme  eunrt  of  the  Unite4l  States  has 
spoken,  their  decision  must  be  taken  an 
final.  Cases  more  or  less  conclusive  upon 
the  subject-matter  under  discussion  have 
been  from  time  to  time  decided  b.v  the  su- 
preme court  of  the  United  States,  and  to 
these  we  must  mainly  look  for  guidance. 
And,  first,  we  may  say  generally  that  a 
large  number  of  cases  cited  by  plaintiff  la 
error  passed  upon  the  effect  of  a  final  re- 
ceipt In  cases  where  the  land  was  subject 
to  private  entry,  and  where  proof  of  any 
fact  was  not  required  as  a  prerequisite  to 
the  nurchase.  In  this  class  of  cases  it  has 
often  been  held  that  by  the  payment  of 
the  money  to  the  government  the  substan- 
tial title  at  once  veeted  in  the  purchaser, 
and  that  there  was  nothing  further  for  the 
goverDment  to  do  except  tu  complete  the 
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sale  by  the  conveyance  of  the  bare 
title.  These  caees,  huweTer,  are  only  re- 
mutely  applicable  to  the  case  at  bar.  In 
this  case,  while  it  Is  trne  that  the  gov- 
mim^nt  has  received  the  money  (or  the 
land,  yet  It  has  done  bo  apon  the  assnr- 
anee  and  pi-ool  of  the  purchaser  that  he 
had  qnallfied  hlmselt  under  the  land  laws 
to  become  such  purchaser;  and  If  such  as- 
surance and  proof  were  false,  then  the 
government  has  acted  under  a  mistake  as 
to  the  facts,  and  the  reasoua  for  cuuclud- 
1ns  It  wonld  not  be  nearly  so  Btroug  as  in 
the  former  case.  The  settlement  and  im- 
provement may  be  aald  to  be  asubstnntlal 
part  of  the  parcbnae  price,  for  which  the 
government  eonsenta  to  part  with  Its  ti- 
tle. At  the  time  the  final  receipt  Is  Issned 
it  is  supposed  that  that  part,  as  well  as 
tbecasb  part,  has  been  paid;  but  before 
the  goTernment  has  parted  with  its  title 
it  la  found  that  sneh  part  of  the  purchase 
price  has  not  been  paid,  and  therefore  the 
government  asserts  only  the  right  which 
a  private  party  would  have  under  like  cir- 
cumstances In  refusing  to  convey  the  con- 
tracted premises. 

We  shall  now  briefly  examine  a  few  of 
the  cases  decided  by  the  supreme  court  of 
the  United  States  bearing  upon  this  qnes- 
tlon.  The  case  of  Wilcox  v.  Jackson,  13 
Pet.  498.  ts  much  relied  upon  by  plaintiff  In 
error.  In  Its  opinion  In  that  case  the 
court  says:  "Even  assuming  that  the  de- 
cision of  the  register  and  receiver,  In  the 
absence  of  fraud,  would  be  conclusive  as 
to  the  facta  of  the  appllccuit  then  being  In 
poaaesslon,  and  bis  cultivation  during  the 
preceding  year,  because  these  questions 
are  directly  submitted  to  them,  yet  If  they 
undertake  to  grant  pre-emptions  in  land 
In  which  the  law  declares  they  shall  not 
be  granted,  then  they  are  acting  upon  a 
subject-matter  clearly  not  within  their  Ju- 
risdictionwhich  language  Is  far  from 
conciuBlve,  as,  instead  of  indicating  that 
the  coort  had  actuallydetermlned  the  law 
as  thus  stated.  It  clearly  shows  that  It 
WAS  only  an  admission  by  way  of  argu- 
ment. It  la  but  fair  to  say,  however,  that 
the  above-quote<l  language,  when  taken 
In  connection  with  the  context  and  of  the 
reference  therein  made  to  thecase  of  Elliott 
T.  Peirsol,  1  Pet.  340,  very  strongly  sup- 
ports the  contention  of  plaintiff  in  error, 
and.  If  the  statute  Ian- upon  the  subject 
was  the  same  now  as  when  that  decision 
was  rendered,  might  well  be  cited  as  near- 
ly conclusive  of  the  question.  Such,  how- 
ever, is  not  the  case,  for  not  only  has  the 
law  been  materially  changed,  but  the  law 
as  thus  changed  has  received  an  Inter- 
pretation by  the  same  court  which,  as  we 
shall  see  hereafter,  has  destroyed  the  force 
of  the  case  under  consideration.  The  case 
of  Lytle  V.  State.  »  How.  314,  Is  a  still 
stronger  one,  and,  were  It  not  qualified  by 
the  statement  just  made,  might  well  con- 
clude our  Inquiry;  for  Justice  McLican,  In 
the  course  of  his  opinion,  says  that  the 
findings  of  the  register  and  receiver  are 
flnal.  These  cases  areentltled  to  but  little 
weight  In  determining  the  proper  practice 
under  the  law  as  It  now  stands.  At  the 
time  the  proceedings  passed  upon  therein 
were  bad,  the  law  provided  that  the  fact 
tit  settlement  and  cultivation  should  be 


proved  to  the  satisfaction  of  the  register 
and  receiver,  from  whom  no  appeal  was 
given,  and  over  whose  acts,  in  that  re- 
gard, no  control  wuB  given  by  the  higher 
officers  of  the  land  department.  At  the 
time  the  proceedings  were  had,  which  are 
under  review  In  the  case  at  bar,  the  law, 
as  we  have  seen,  was  very  different.  At 
this  time  the  entire  responsibilitj'  as  to 
the  control  and  disposition  of  the  public 
lands  had  been  cast  upon  the  commission- 
er of  the  general  land-office;  and  tbeeffect 
of  all  these  provisions  would  seem  to  be 
sufficient  to  change  the  ruling  of  the  court, 
as  above  set  forth ;  and  as  we  read  the 
cases,  such  has  been  their  effect.  In  de- 
ciding the  case  of  Barnard's  Heirs  v.  Ash- 
ley's Heirs,  ISHow.  43, Mr,  Justice  Cateon 
uses  the  following  language:  "Id  cases 
arising  under  the  pre-emption  laws  of  the 
29th  of  May,  1830,  and  of  the  19th  of  J  une, 
18S4,  the  power  of  ascertaining  and  decid- 
ing on  uie  facts  which  entitle  a  party  to 
the  right  of  pre-emption  was  vested  In  the 
register  and  receiver  of  the  land  illstrict 
in  which  the  land  was  situated,  from 
whose  decision  there  was  no  direct  appeal 
to  higher  authority.  But,  even  under 
these  laws,  the  proof  on  which  the  claim 
was  to  rest  was  to  be  made  agreeably  to 
the  rules  to  be  prescribe*]  by  the  commis- 
sioner of  the  general  land-ofllce;  and,  if 
not  so  made,  the  entry  would  be  suspeud- 
ed,  when  the  proceeding  was  brought  be- 
fore the  commissioner  by  an  opposing 
claimant.  In  cases,  however,  like  the  one 
before  us,  wherean  entry  had  been  allowed 
on  ex  parte  affldavits,  which  were  Ira- 
peached,  and  the  land  claimed  by  another, 
founded  upon  an  oppo»Ing  entry,  the 
course  pursued  at  the  general  land-office 
was  to  return  the  proofs  and  allegations, 
In  opposition  to  the  entry,  to  the  district 
office,  with  Instructions  to  call  all  the  par- 
ties before  the  register  and  receiver,  with 
a  view  of  Instituting  an  Inquiry  Into  the 
matters  charged;  allowing  each  party, 
on  due  notice,  an  oijportunlty  of  cross- 
examining  the  witnesses  of  the  other,  each 
being  allowed  to  introduce  proofs ;  and, 
on  the  close  of  the  Investigation,  the  reg- 
Isterand  receiver  were  Instructed  to  report 
the  proceeding  to  the  general  land-office, 
with  their  opinion  as  to  the  effect  of  the 
proof,  and  thecase  made  by  the  additional 
testimony:  and  on  this  return  the  com* 
missioner  does  In  fact  e^cerclse  a  supervis- 
ion over  the  acts  of  the  register  and  re- 
ceiver. This  power  of  revision  Is  exercised 
by  virtue  of  the  act  of  July  4, 1836,  §  1, 
which  provides  '  that,  from  and  after  the 
passage  of  this  act,  the  executive  duties 
now  prescribed,  or  which  may  liereafter 
be  prescribed,  by  law,  appertaining  to  the 
surveying  and  sale  of  the  public  lands  of 
the  United  States,  or  In  any  wise  respect- 
ing such  public  lands,  and  also  such  as  re- 
late to  private  claims  of  land  and  the  is- 
suing of  patents  for  all  grants  of  land  un- 
der the  authority  of  the  government  of  the 
United  States,  shall  be  subject  to  the  su- 
pervision and  control  of  the  commissioner 
of  the  general  land-oflice,  nnder  the  direc- 
tion of  the  president  of  the  United  States.* 
The  necessity  of  'supervision  and  control,* 
vested  in  the  commissioner,  acting  under 
the  direction  of  the  president,  Is  too  mani- 
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Feat  to  require  comment,  further  t^inn  to 
say  that  the  facta  found  in  thiti  recoi'd 
Bhow  that  nothing  is  more  eaaUy  done 
than  apparently  to  establish,  by  ex  p&rte 
affidavits,  cultivation,  poBsesslon  of  par- 
ticular quarter  Rectlons  of  land,  when  the 
fact  Is  untrne.  That  the  act  nt  1»36  modi- 
fies the  powers  of  registers  and  receivers 
to  the  extent  of  the  commissioner's  action 
in  the  instances  before  ua,  we  hold  to  be 
true.  But  if  the  construction  (if  the  act  of 
18^  to  this  effect  were  doubtful,  the  prac- 
tice under  it  tor  nearly  twenty  years  could 
not  be  disturbed  without  manlfedt  Im- 
propriety;" which  language,  we  think,  di- 
rectly approves  of  the  course  pursued  by 
the  land  department  in  the  case  at  bar; 
for  though  it  is  true  that  In  that  case  the 
contestant  claimed  an  Interest  In  the  land 
at  the  time  of  the  Institution  of  the  con- 
test, yet  that  fact  could  not  affect  the 
question,  as,  without  any  appeal  having 
been  taken  to  the  comnilssloner,  he  re- 
versed the  findings  of  tiie  register  and  re- 
ceiver, and  ordered  another  hearing  belore 
them.  Had  the  court  said  only  as  above 
quoted.  It  would  be  reasonably  clear  tliat 
the  cases  of  WUcox  v.  Jackson  and  Lytle 
V.  State,  supra,  were  not  applicable  after 
the  passage  of  the  act  of  1836;  but  we  are 
not  left  in  doubt  upon  this  question,  as 
the  court  In  the  case  under  review  proceed- 
ed further  to  say :  "The  case  relied  on  of 
Wilcox  v.  Jackson,  13  Pet.  511,  was  an 
ejectment  suit,  commenced  In  February, 
1836;  and  as  to  the  acts  of  the  register  and 
receiver,  In  allowing  the  entry  in  that 
case,  the  commissioner  had  no  power  or 
supervision,  such  as  was  given  to  him  by 
the  act  of  July  4,  ]ii36,  after  the  cause  was 
In  court.  In  the  next  case  (9  How.  333) 
all  the  controverted  facts  on  which  both 
sides  relied  had  transpired,  and  were  con- 
cluded before  the  act  of  July  4, 1S36,  was 
passed ;  and  therefore  its  construction,  as 
regards  the  commissioner's  powers,  under 
the  act  of  1S36,  was  not  Involved;  where- 
as. In  the  case  under  consideration,  the 
additional  proceedings  were  had  before 
the  register  and  receiver  in  1837,  and  were 
subject  to  the  new  powers  conferred  on 
the  commissioner.  *'  The  case  of  Harkness 
V.  Underfalll.l  Black.  316.  fully  sustains  the 
right  of  the  commlsBloner  to  review  the 
action  n(  the  reglstw  and  receiver,  and 
makes  use  of  language  which  would  seem 
to  ludlcate  that  the  question  was  fully 
settled.  The  court  say :  "The  question  Is 
again  raised  whether  this  entry,  having 
been  allowed  by  the  register  and  receiver, 
could  be  (let  aside  by  the  commissioner. 
All  the  oiflcers  administering  public  lands 
were  bound  by  the  regulations  publislied 
May  6. 183«,  (2  L.  L.  &  O.  92.)  These  reg- 
ulations prescribed  tliemodeof  proceeding 
to  vacate  a  fraudulent  occupant  entry, 
and  were  pursued  in  the  case  before  the 
court.  The  question  has  several  times 
been  raised  and  decided  In  this  court,  up- 
holding the  commlssioner'spo wers. "  The 
above  citations  are  suHlclent  to  show  that 
the  HUpn>nie  court  of  the  United  States 
has  more  than  once  Imd  substantially  the 
same  question  before  It, and  that  since  the 


act  of  1836  the  Jurisdiction  of  the  commfs- 
sioner  has  been  sustained  and  approved. 
The  case  of  Curadiua  r.  Kessel,  128  U.  S. 
457.  9  Sdd.  Ct  Rep.  123,  does  not  militate 
against  the  doctrine  of  the  eaaea  before  de- 
cided In  that  conrt.  On  the  contrary, 
when  carefully  considered.  It  tends  to  con- 
firm them;  for  while  it  is  true  that  Mr. 
Justice  Fiei.ii.In  deciding  that  case, In  set- 
ting out  theflndings  that  maybe  reviewed 
by  the  commlsuiuner,  omits  that  of  settle- 
ment and  Improvement,  yet  he  does  not 
say  that  this  question  cannot.  In  a  pi*oper 
case,  be  reviewed.  On  the  contrary,  be  by 
Inference  recognlzea  that  right,  but  says 
that  it  cannot  be  exercised  arbitrarily,  or 
so  as  to  deprive  an  applicant  of  land  law- 
fully paid  for.  The  language  of  the  opin- 
ion, taken  as  a  whole,  does  not  snstnin 
the  position  of  plaintiff  luerror;  and. even 
If  It  did.  it  would  lose  much  force  from  the 
fact  that  this  was  a  case  of  private  entry, 
where  no  act  was  required  bot  the  pay- 
ment of  the  purchase  money.  This  case, 
as  we  understand  it,  only  asserts  therec- 
ognizeil  doctrine  that  the  courts  will  In- 
quire Into  the  decisions  of  the  land  office 
as  to  queetious  of  law,  and,  if  erroneous, 
correct  them.  It  may  also  be  gathered 
from  this  case,  as  well  as  many  others  de- 
cided by  the  same  court,  that  If  the  land- 
oflicers  have  been  Impused  upon,  and  by 
mistake  and  fraud  been  induced  to  decide 
a  question  of  fact  wrongly,  the  court  will 
interfere  to  protect  the  rights  of  the  par- 
ties. This  last  question  may  at  some  fut- 
ure time  arise  upon  the  facts  of  the  caw 
at  bar.  But  that  qoestlon  has  not.  anf* 
probably  could  not  have,  been  raised  ii. 
this  case,  and  It  Is  not  necessary  that  wn 
should  say  anything  in  regard  thereto. 
On  the  wliote  case,  we  agree  with  the  con- 
tention of  the  defendant  In  error,  and  the 
case  must  be  affirmed. 

Anders,  C.  J.,  and  Scott,  J.,  concur. 
Stii.rs,  J.,  did  not  sit  at  the  hearing. 

Dunbar,  J.,  (dissenting.)  After  as 
thorough  an  Investigation  of  tills  canwe 
as  time  and  opportunity  would  permit,  I 
find  myself  unable  to  concur  In  the  major- 
ity oplnlun,  and  will  at  some  future  time 
express  my  grounds  of  dissent. 


Orchard  t.  Albxandbb, 

(Suprentc  Court  ctf  Wcuhingttm.  Feb,  11,  ISM.) 

Error  to  superior  court.  Pierce  county. 

Dooiittle,  PrUtdutrd  Jc  ^even*,  for  plsintlft  in 
error.  Judaon,  Sharptteln  &  SuUtoan,  for  de- 
fendant In  error. 

HoTT,  J,  Substantially  the  same  questioni 
have  been  argued  in  this  caseas  In  that  of  Pierce 
V.  Frace,  ante,  192,  (just  decided,)  and  for  the 
reasons  therein  stated  the  judgment  of  the  lower 
court,  must  be  affirmed,  and  it  will  be  so  ardeeei, 

A^DEB8,  C.  J.,  and  Scott,  J.,  oonour. 

DcNTiAn,  J.,  (dixRentlng.)  After  as  thorough  an 
investlRatiou  of  the  cause  as  time  and  opportunity 
■  would  permit,  I  find  myself  unable  to  csoncuF  In 
j  the  majority  opinion,  and  will  at  some  faturo 
j  time  eaqiresfl  my  grounds  of  dissont. 
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Stats  ex  rtf.  Wade  t.  Kkhnst,  State 
Auditor. 

(Supreme  Court  of  Montana.  Maroh  18,  1891.) 
Masuamus— To  State  Auditor— Apphopsiatios 

OF  UONET. 

Act  Moot  Harcb  14,  1889,  which  fixes  the 
eompcnsattOR  of  the  Code  commissioners  at  94,000 
each,  and  which  provides  that  on  flliag  any  one 
of  tho  completed  Codes  with  the  secretary  of  the 
territory  the  auditor  shall  draw  hiH  warraot  for 
tbo  pro  ntta  salaries  of  the  commlssitHiem,  con- 
stitutes an  approi»:iation  of  the  money  reqalred 
for  the  comix-'isution  of  the  commissioners,  and 
mituditmue  \*t\l  Issue  to  the  state  and  iter  to  com- 
pol  him  to  draw  bis  warrant  in  favor  of  the  com- 
missioncTB  who  hav^o  performed  tbelr  dntlea  as 
prescribed  by  the  act 

AppUcationfor  peremptory  writ  of  man- 
dnte. 

It.  P.  Cfirpenter  andF,  W.  Cole,  lor  peti- 
tioner. Heati  J.  Haakett^  Atty.  Gen,,  fur 
reepondent. 

Blake,  C.  J.  The  affldavlt  at  the  relator 
contains  the  followlDg  allesatloDs:  "That 
he  was  daly  appointed.  In  the  year 
one  of  the  Code  commlBaionera  under  an 
act  of  the  l^slatlve  assembly  ot  the  ter- 
ritory (now  state)  ol  Montana,  entitled 
*An  act  to  provide  for  the  appointment  ot 
a  conamlssion  to  codify  the  criminal  and 
cItI)  law  and  procedure,  and  to  revise, 
compile,  and  arrange  thestatute  lanrs  of 
Montana.'  approved  March  14, 1889.  That 
ever  since  such  appointment  he  has  acted 
as  snch  commissioner  In  the  preparation 
of  the  four  Codes  provided  for  In  said  act. 
That  said  Codes  have  been  prepared  and 
filed,  as  required  by  eald  act  and  the  act 
ot  the  lesrislative  aEsembly  of  the  state  of 
Montana  amendatory  of  said  act.  ap- 
proved March  9, 1801.  That  the  avll  and 
Penal  Codes  and  the  Code  of  dvli  Proced- 
ure were  prepared  and  filed,  and  a  war- 
rant drawn  by  the  auditor  In  favorof  this 
afSant  and  each  of  the  Code  commission- 
ers, and  paid  out  ot  the  state  treasury. 
That  the  Political  Code  was  filed,  as  re- 
quired by  law,  on  tbe  10th  day  of  March, 
1»91.  That  affiant,  on  tbe  lOtb  day  of 
March,  1891,  after  flllog  the  said  Political 
Code  with  tbe  secretary  of  state,  demand* 
ed  of  said  E.  A.  Kenney,  tbe  state  auditor 
of  the  state  ot  Montana,  a  warrant  on 
the  state  treasurer  of  tbe  state  of  Mon- 
tana, for  the  sum  of  one  thousand  dollars, 
which  said  sum  was  due  this  affiant  for 
falB  salary  and  comprasatlon  In  the  prep- 
aration of  said  Political  Code.  That  the 
said  E.  A.  Kenney,  state  auditor  as  afore- 
said, refused,  and  still  refuses,  to  give  af- 
fiant a  warrant  on  the  stttte  treasurer  for 
said  amount,  or  any  other  amount." 
There  are  other  aileKotlons,  which  du  not 
become  material  to  this  controversy,  and 
the  prayer  Is  for  a  peremptory  writ  of 
mandate  to  Issue  out  of  this  court,  direct- 
ed to  said  state  auditor,  and  command- 
ing blm  to  ;;lve  to  the  affiant  a  warrant 
for  sold  sura.  The  return  of  tbe  respond- 
ent is  to  the  effect  that  tbe  foregulng  act 
ol  tbe  leglslatiTe  assembly  in  1H8!i  did  not 
make  any  specific  appropriation  of  money 
out  ot  any  fund  to  pay  the  relator;  that 
the  relator  was  not  entitled  to  receive  any 
compensation  by  the  terms  of  this  act  un- 
til b«  bad  performed  certain  serrlces ;  and 


that,  when  lald  Polltlea]  Code  was  filed 
with  the  secretary  of  state,  there  was  no 
money  In  tbe  state  treasury  which  was 
applicable  to  tbe  payment  ot  said  claim 
by  reason  of  the  appniprlatlons  uf  large 
amouutR  by  the  second  legfslatU'e  assem- 
bly of  the  state,  which  bad  been  made  in 
3891.  It  Is  necessary  to  construe  these 
clauses  and  sentences  of  tbe  act  which  was 
approved  March  14. 18H9:  "The said  com- 
missioners shall  each  recelvu  a  compensa- 
tion for  Ills  services  ot  f4,000. "  Section  4. 
"Upon  the  completion  ol  any  one  of  the 
said  Codes,  and  upon  filing  the  same,  ac- 
companied with  a  general  Index,  and  the 
report  ot  the  commission  In  relation  there- 
to, *  *  *  in  the  office  of  the  secretary 
of  the  territory  or  state,  as  the  ease  may 
be,  It  shall  be  the  daty  of  the  chief  Justice 
and  the  secretary  of  the  territory  or  state 
to  examine  tbe  same,  and,  as  soon  as 
practicable,  to  determine  whether  tbe 
work  has  been  done  as  provided  In  this 
act;  and.  If  they  so  determine,  they  shall 
file  their  decisions  with  the  state  auditor, 
whereupon  It  shall  be  lawfnl  for,  and  tbe 
duty  of,  such  auditor  to  draw  Ms  war- 
rant for  the  pro  rata  salaries  of  tbe  com- 
mission under  tbe  provision  of  tbte  act, 
and  to  be  paid  by  blm  out  ot  any  funds 
not  otherwise  appropriated."  Sections. 
In  State  v.  Hickman,  9  Mont.  S70,  3S  Pac. 
Hep.  740,  we  held  that  a  section  ot  the  con- 
stitution which  provides  that  tbe  secre- 
tary of  state  shall  receive  for  bis  serrlces 
98,000  per  annum,  payable  quurtcrly,  was 
an  appropriation  by  law.  The  relator 
has  been  nominated  by  the  governor  and 
confirmed  by  the  territorial  council,  and 
Is  an  officer  whose  duties  and  compensa- 
tion are  fixed  by  the  statute  supra.  It  Is 
also  specified  that  the  payment  pro  rata 
for  his  services  shall  be  made  at  a  time 
which  Is  made  certain  by  tbe  completion 
of  the  respective  Codes.  Tbe  constitution 
has  declared  that  "all  obligations  of  tbe 
territory  ot  Montana  existing.  In  force, 
and  unpaid  at  thetimeof  tbe  admission  of 
the  state  into  the  Union  are  hereby  as- 
sumed by  the  state,  which  shall  and  will 
well  and  truly  pay  tbe  same. "  Article  30, 
S  12,  Schedule. 

We  havecommented  heretofore  upon  the 
provisions  uf  the  constitution  concerning 
an  approprlatlou,  Eind  do  not  think  our 
views  require  a  repeti  tion  ot  the  reasons 
which  control  this  decision.  Under  the  au- 
thorities, tbe  legislation  providing  for  the 
appointment  of  the  Code  commission  Is 
held  to  appropriate  the  definite  sum  which 
Is  designated  as  the  compensation  of  tbe 
commissioners.  State  v.  Bordelon.  6  I^. 
Ann.  68;  RiHtlue  v.  State,  20  Ind.  328:  Mc- 
Cauley  v.  Brooks,  1(>  Oal.  11 ;  Proil  v. 
Dunn.  80  Cal.  220,  22  Pac.  Rep.  143:  Hum- 
bert T.  Duna,  84  Cat.  57,  24  Pac.  Hep.  HI. 
The  last-named  case  is  a  recent  utterance 
of  the  supreme  court  of  that  state,  and  Is 
directly  In  point.  Our  construct  ion  of  the 
act,  supra,  that  it  Is  an  appropriation  of 
the  money  required  for  the  compensation 
of  the  relator,  renders  needless  a  consid- 
eration ol  the  other  grounds  ot  defense  of 
the  respondent.  Tbe  laws  making  appro- 
priations for  various  purposes,  which  are 
cited,  were  enacted  subsequently  to  the 
act  under  view*  and  cannot  affect  the 
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rlgrhts  of  the  relator.  It  la  therefore  or- 
'dered  and  adjudged  that  the  peremptory 
writ  of  mandate  be  issaed  In  accordance 
-with  the  prayer  of  the  relator. 

Hakwood  and  De  Witt,  JJ.,concar. 


SwENSoN  V.  K1.EINSCHMIDT  et  a/. 
(SupreTue  Court  of  Montana.  March  S,  1^.) 
Tbovbr— Who  mat  Maintain— Pleadi so — Evi- 

DENCK. 

1.  A  written  order  by  the  owner  of  personal 
property,  authorizing  plaintiff  to  dispose  of  it, 
and  collect  Uie  proceeds,  does  not  transfer  the 
title  toplalntifr,  and  doea  not  enable  him  to  main- 
tain trover  aRainst  a  third  person,  who  converted 
the  same  to  his  own  use.  Db  Witt,  J.,  dissenting. 

S.  Neither  does  such  order  constitute  plain- 
tiff a  "trustee  of  an  express  trust"  within  the 
meaning  of  Code  Civil  Froc.  Mont  8  ^,  which  an- 
thortzes  a  "trustee  of  an  express  trust"  to  sue 
without  lolning  the  persona  for  whose  benefit  the 
action  is  prosecuted.   Db  Witt,  J.,  dissenting. 

8.  In  trover  for  wood,  plalntltt  alleged  title 
in  himself,  and  a  conversion  by  defendants.  De- 
fendants set  up  a  couQtCT-daim,  In  which  they 
alleged  that  the  title  rarigioallv  had  been  in  a 
third  person,  for  whom  plalntm  bad  done  the 
cutting;  that  such  third  person  had  sold  the 
wood  to  defendants;  and  that  they  bad  furnished 
supplies  to  plaintiff  while  engaged  is  the  cut- 
ting. PlaintijI'B  replication  consisted  of  a  gen- 
eral  denial.  Meld,  that  on  the  trial  plaintiff 
could  not  admit  the  truth  of  the  facts  averred  in 
the  oonnter-clafm,  and  introduce  evidence  in 
avoidance,  as  the  issue  raised  by  his  general  de- 
nial was  the  existence  of  the  tacts  averred  in 
the  counter-claim. 

4.  Aconversation  inwhichplaintiffdemanded 
of  one  of  defendants  974  for  the  wood,  addlne 
tbat  if  such  sum  was  not  paid  he  would  sue,  is 
admissible  in  evidence,  where  there  is  nothing  to 
show  that  the  conversation  took  place  while  ne- 
gotiating for  a  peaceful  settlement,  or  with  a 
view  to  compromue. 

Appeal  from  dtetrlct  court.  Deer  Lodge 
coonty;  D.  M.  Dubpeb,  Judge. 

W.  H.  THppett  and  Robinson  *  Staple- 
ton,  for  appellants.  Cole  &  Wblteblll,  for 
respondent. 

Habwood,  J.  Action  for  damages  for 
talitnK  and  conversion  of  personal  prop- 
erty. The  plaintiff,  for  cause  of  action, 
avers  that  on  June  1, 1887,  he  possessed 
and  owned  250  cords  of  wood,  of  the  value 
of  f'JH7.50;  that  between  said  date  and 
October  26,  1887,  defendants  unlawfully 
took  and  conveyed  away  said  wood,  and 
converted  the  same  to  their  use,  to  plain- 
tiff's damage  In  Hald  sum,  for  which  Judg- 
ment 18  demanded,  with  interest  at  10  per 
cent,  per  annum  from  the  time  of  such  al- 
leged taking.  Defendunta  made  answer, 
denying  the  allegations  of  the  complaint : 
and  further  alleged,  as  new  matter  of  de- 
fense or  counter-claim,  a  transaction  con- 
nected with  the  cutting  of  said  wood.  In 
effect  as  follows:  That  defendants,  Al- 
bert Klelnschmidt  and  Addison  Smith, 
were  copartners  doing  business  in  the  Arm 
name  of  A.  Klelnschmidt  &  Co. ;  and  that 
daring  the  winter  of  1886  to  1886  the  Butte 
Manufacturing  Company,  a  corporation 
existing  under  the  laws  of  Montana,  em- 

Eloyed  plaintiff  and  L.  MangarudandC.  J. 
ilndgulst,  as  partners,  to  cut  wood  for 
Bald  company  at  an  agreed  price  of  91.16 


per  cord  for  cutting  and  packing  the 
wood;  that  said  partners,  under  said 
agreement,  cut  the  wood  in  question,  but 
tlie  same  was  only  205)4  cords  In  quantity, 
Instead  ot  250  cords,  as  alleged  by  plain- 
tiff; that  while  plaintiff  and  his  said  part- 
ners were  cutting  said  wood,  defendants, 
for  said  Butte  Manufacturing  Company, 
furnished  plaintiff  and  his  said  partners, 
at  their  Instance  and  request,  goods, 
wares,  and  merchandise  at  and  for  the 
price  of  9153.  and  that  plaintiff  and  his  said 
partners  became  indebted  to  the  Bntte 
Manufacturing  Company  therefor  In  said 
sum:  that  during  the  year  18U6  said  debt 
owing  by  plaintiff  and  his  said  partners 
for  said  goods  was  assigned  by  the  Butte 
Manufacturing  Company  to  defendants. 
Defendants'  answer  further  alleges  that 
plaintiff  and  his  said  copartners  became 
Indebted  to  one  Phil.  E.  Evans  In  the  sum 
of  99.07,  which  Is  alleged  to  have  been  as- 
signed to  defendants,  A.  Klelnscbraldt  & 
Co.,  and  that  plaintiff  and  bis  said  part- 
ners assumed  and  agreed  to  puy  the  same. 
Defendants  also  allege  that  defendants,  A. 
Klelnschmidt  &  Co.,  paid  910.74  at  the  Id- 
stance  and  request  of  plaintiff  and  his  said 
partners  for  hauling  said  goods  to  them, 
which  plaintiff  and  his  said  partners 
agreed  to  pay.  Defendants  further  allege 
that  long  before  thecommencementof  this 
action  all  of  said  Indebtedness  of  plaintiff 
and  his  partners  was  assigned  to  and  be- 
came the  property  of  defendants,  A.  Klein* 
scbmldt  &  Co.,  and  that  all  of  said  wood 
was  sold  to  and  became  the  property  ol 
the  same  defendants  prior  to  the  com- 
mencement of  the  action ;  that  said  wood 
was  not  packed  or  plied;  and  that,  in  or- 
der to  ascei*taln  the  amount  ol  said  wood, 
defendants  were  compelled  to  pay.  and  did 
pay,  15  cents  percord  for  packing  the  same, 
amounting  tu  the  sum  of  930.80.  In  con- 
clusion defendants  offered  to  pay  plaintiff 
the  sum  of  932.S3,  which  they  admitted 
was  a  balance  due  plaintiff  and  his  said 
partners  for  cutting  said  wood.  Plaintiff, 
by  replication,  denied  said  matters  set  up 
by  the  answer,  alleging,  however,  that 
said  wood  was  cut  by  plaintiff  and  said 
Mangarud  and  Lindgulst.not  as  partners, 
but  each  cutting  for  himself.  Upon  the  is- 
sues thus  formed  the  case  was  tiled,  and 
during  the  course  of  the  trial,  as  appears 
by  defendants'  bill  ot  excc^tlona,  plaintiff 
was  sworn,  and,  while  testifying  on  hla 
own  behalf,  said  the  wood  in  controversy 
was  cut  by  himself,  Mangarud,  and  Lin- 
guist for  the  Butte  Manufacturing  Com- 
pany; that  said  parties  were  chopping  to- 
gether, and  tbeychopped  about  2&0curd8; 
that  plaintiff  chopped  130  cords,  and  one 
of  the  others  chopped  about  76  to  80  cords, 
and  the  other  from  85  to  90  cords;  that 
these  choppers  had  no  contract  with  de- 
fendants, but  their  "contract  was  with 
the  Butte  Manufacturing  Company,  at  the 
agreed  price  of  S1.15  per  cord,  and  that 
the  company  was  to  furnish  grub,  and 
would  receive  the  wood  about  June  1, 
1886;**  that  they  "chopped  till  aboat  Feb- 
ruary 16,  1886,  and  quit  because  the  com- 
pany busted  up.**  He  said:  "Nobody 
offered  to  pay  us.  I  never  received  any- 
thing but  goods — about  9160  worth,  1 
think— for  myself  and  the  two  men  that 
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were  with  me.  Each  man  chopped  for 
himself.  J  am  sulns  for  what  they 
chopped,  too.  The  ^oods  we  received 
were  In  part  payment  lor  the  wood.  The 
amount  was  to  be  deducted."  I'lainttff 
then  ofTerei)  In  evidence  what  he  claimed 
wua  a  trannrer  from  Bald  Manfrnrud  and 
LlndKolst  to  him  or  the  wood  which  each 
of  them  cut.  The  papers  offered  are  in 
temiB  as  follows:  ** Deer  IxidRc.  Apr.  24th, 
3SS6.  This  is  to  certify  that  I.  the  under- 
Higned,  have  friren  S.  Swenson,  of  Deer 
Tjodjce,  Tali  authority  to  dlBpoHo  of  all  the 
wood  belonging  to  me  In  Mt.  Powell 
^ulch,  in  Deer  Lodge  county,  and  collect 
inoney  for  the  eanie  if  sold.  The  wood 
Is  marked  thus:  'C-I-t..'  [Signed]  C. 
LisnoiiisT. "  "Deer  Lodge,  April  24th, 
18S6.  This  Is  to  certify  that  I,  the  nnder- 
Mlgned,  have  turned  iny  wood  over  to  S. 
Swenson,  of  DeerLodge,  and  given  him  full 
authority  to  dispose  of  It  In  any  way  he 
may  deem  satisfttctory.  Also  collect 
money  for  me  for  the  Bame  If  sold,  all 
wood  belonging  to  me  In  Mt.  Powell  wood 
camp,  and  are  marked  thus:  *L-M.* 
[Signed]  L.  J.  MANOARrn.**  Those  pa- 
pers were  offered  in  evidence,  as  the  bill  of 
exceptions  recites,  "to  show  title  in  plain- 
tiff to  the  wood  cot  by  said  parties."  and 
to  the  introduction  of  which  the  defend- 
ants objected  for  the  reason  that  thesame 
were  incompetent  and  inaufficient  to  show 
title  In  plaintin  to  the  same.  The  court 
overraled  theobjectlon.and  admitted  said 
papers  to  be  read  In  evidence  to  the  Jury ; 
to  which  ruling  def<fndants  excepted,  and 
assign  the  same  as  error. 

Plaintiff's  action  Is  for  damages  for  the 
conversion  of  250cord8  of  wood,— Ills  prop- 
erty. He  must  prnve  the  essential  allega- 
tions of  his  comi)Iaint  to  make  a  cause  for 
recovery..  As  said  oy  Bishop :  "To  main- 
tain this  particular  action  [trover]  he 
must  have  a  right  both  to  the  property 
and  to  the  possession  uf  It."  Non-Cont. 
I-aw,  §  397.  Plaintiff  had  Just  shown 
by  his  testimony  that  when  this  wood 
was  cut  certain  separate  described  por- 
tions of  it  were  not  his  property,  but  were 
the  property  of  others.  To  make  out  his 
case  as  to  that  wood,  plaintllT  must  show 
conveyance  oftitle  to  him.  This  he  under- 
took to  prove  by  introducing  said  papera; 
but  aaid  papers  do  not  show  a  transfer 
of  title.  They  constitute  mere  revocable 
grants  of  authority  or  agency  to  plain tiH 
to  do  stated  acts  In  relation  to  the  wood 
belonging  to  said  Llndgulst  and  Manga- 
rnd.  The  terms  used  Indicate  no  Inten- 
tion to  transfer  the  property.  The  con- 
trary is  shown.  In  the  first  the  maker 
gives  the  plaintiff  autiiorlty  to  dispose  of 
all  the  wood  belonging  to  him,  "and  col- 
lect money  for  the  same  If  sold."  In  the 
second  the  plaintiff  is  authorized  by  the 
maker  to  dispose  of  the  wood,  "and  col- 
lect the  money  for  me  for  the  same  if  sold." 
If  said  papers  were  sufficient  to  show,  or 
intended  to  show,  a  transfer  of  title  in 
this  action,  the  same  papers  ought  cer- 
tainly to  be  good  evidence  for  the  same 
purpose  in  case  said  Llndgulst  or  Manga- 
rud  had  brought  an  action  against  plain- 
tiff for  recovery  of  possession  of  their 
wood,  respectively,  or  for  damages  for  the 
conversion  thereof  by  plaintiff.  Said  pa* 


pera  can  in  no  way  be  construed  to  have 
such  an  effect.  So  far  as  said  papers 
show,  the  makers  of  them  still  own  the 
respective  portions  of  the  wood,  as  plain- 
tiff testified.  Plaintiff's  counsel  contend 
that  said  papers  made  plaintiff  "  trustee 
of  anexpress  trust"  fortheotherowuersof 
respective  portions  of  said  wood,  (Code 
t^vil  Proc.  §  6;)i  but  such  position  can- 
not be  sustained,  (Pom. Rem.  §  171  et  seq.; 
Bliss,  Code  PI.  §§  M-67,  and  2l>2,  and  coses 
cited. )  It  was  error  to  admit  said  writings 
as  evidence  tending  to  establish  plaintiff's 
title  to  the  respective  portions  of  the  wood 
In  controversy,  which  he  had  testified  was 
Lhe  property  of  Lindgulst  and  Mangarud. 

After  plaintiff  had  testified  that  he  and 
Llndgulst  and  Mangarnd  bad  cut  said 
wood  forthe  Botte  Manufacturing  Compa- 
ny underacontract  with  said  company  for 
the  price  of  fl.lS  per  cord,  "and  that  the 
company  was  to  furnish  grub,  and  would 
receive  the  wood  about  June  1,  1886,"  and 
that  about  $150  worth  of  goods  were  re- 
ceived by  plaintiff  andLlndguIst  andMan- 
garud,  and  that  "the  goods  were  received 
in  part  payment  for  the  wood,"  plaintiff's 
counsel  then  asked  him  to  explain  for 
what  reason  he  was  not  indebted  to  the 
Butte  Manufacturing  Company.  Defend- 
ants objected  to  the  witness  responding 
to  that  question  for  the  reason  that  such 
inquiry  was  incompetent,  and  not  war- 
ranted by  the  pleadings.  The  objection 
was  overmled,  and  defendants  excepted 
to  such  ruling.  In  response  to  said  ques- 
tion plaintiff  testified  "that  the  contract 
was  that  said  company  was  to  furnish 
grub  and  receive  the  wood;  that  by  their 
failure  to  fulfill  the  contract  they  had 
nothing  left  but  the  wood;  and,  as  It  was, 
they  were  thrown  out  of  everything,  and 
that  they  were  Idle  for  a  while."  Defend- 
ants then  moved  the  court  to  strike  out 
said  testimony.  This  motion  the  court 
overruled,  to  which  ruling  defendants  ex- 
cepted, and  assign  the  same  as  error. 
Was  that  proof  warranted  by  the  plead- 
ings? By  reverting  to  the  pleadings  It  is 
seen  that  plaintiff  allied  as  his  cause  of 
action  these  simple  facts :  That  he  owned 
and  possessed  a  certain  quantity  of  wood 
of  a  certain  value,  and  that  defendants 
carried  away  and  converted  the  same  to 
their  own  use,  to  plaintiff's  damage  in  a 
certain  sum,  for  which  he  denmnded  Judg- 
ment. Defendants  answered  plaintiff's  al- 
leged cause  of  action,  denying  his  allega- 
tions, and  setting  forth  as  new  matter  or 
counter-claim  a  state  of  facts  which,  U 
true,  and  of  blndluK  force,  would  at  least 
modify  the  amount  which  plaintiff  ought 
to  recover.  By  defendants*  answer  an  is- 
sue of  fact  was  raised  as  to  the  truth  of 
the  allegations  of  the  complaint,  and  also 
a  new  state  of  facts  affecting  the  rights 
of  the  parties  to  the  controversy  was  in- 
troduced. The  new  matter  or  counter- 
claim set  up  In  theanswermust  be  contro- 
verted, or  It  will  be  deemed  true.  Code 
Civil  Proc.  §  109.  How  shall  the  new  mat- 
ter be  controverted?  To  "controvert" 
means  more  than  to  deny.   Webst.  Diet.; 


1  This  section  provides  that  a  trustee  of  an  ex- 
press tmst  may  sue  without  Joining  the  person* 
for  whose  benefit  the  action  is  hrought. 
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Gentnry  Diet.  It  the  allegations  oonstl- 
tottng  new  matter  or  coanter-^ilalm  are 
deemed  ontrne  by  plaintiff,  be  wHI,  o( 
coarse,  controvert  the  sa me  by  direct  de* 
nlal.  Then  the  Issue  on  that  point  la  as 
to  the  verity  ot  such  matter;  tbat  1b,  as 
to  the  existence  of  the  facts  stated  as  new 
■natter  or  counter-claim.  But  the  new 
matter  stated  by  way  of  delense  or  coun- 
ter-claim may  be  trne,  and  yet  hare  no 
binding  force  by  reason  of  the  existence  of 
another  fact,  or  state  of  facts,  which  oc- 
cnri-ed  In  rdatlon  to  the  same.  How,  In 
such  a  case,  shall  the  plaintiff  controvert 
the  new  matter  of  defense  or  couuter- 
clnlm?  Shall  he  make  a  direct  and  an- 
qna]l6ed  denial  ot  such  matters  In  bis  rep- 
lication, and  then,  on  the  witness  stand, 
admit  the  truth  of  what  he  denied  by  rep- 
lication, and  then  Introduce  proof  of  a 
new  state  ot  facts,  foreign  to  the  plead- 
ings, which  occurred  In  r^atlon  to  the 
new  matter  of  defense  or  counter-claim, 
And  whicb,  an  be  contends,  destroyed  the 
binding  force  thereof?  Aside  from  the 
duplicity  involved  in  such  a  position,  is 
not  a  denial  of  a  transaction,  b^  neces- 
sary and  inevitable  Implication,  a  denial 
also  that  any  tacts  exist  relating  to  or 
growing  ont  of  such  a  transaction?  How 
can  there  be  a  state  of  facts  growing  ont 
ot,  or  relating  to,  or  affecting  that  which 
never  existed?  How  can  there  be  a  breach 
or  satisfaction  ot  a  contract  or  transac- 
tion which  was  never  engaged  In?  The 
pleader  not  only  stands  In  such  an  atti- 
tude as  a  logical  sequence  arising  from  di- 
rect, nnquallfled  denial  ot  a  transaction 
or  contract  idleged  as  new  matter  of  de- 
fense or  counter-claim,  but  he  raises  an  is- 
sue of  no  consequence  in  the  trial,  for  be 
will  upon  the  trial  admit  what  he  denied, 
as  be  must  admit  It  In  whole  or  in  part, 
to  show  tbat  other  facts  arose  In  relation 
to  such  new  matter  or  counter-claim, 
which  satisfied  or  destroyed  the  obliga- 
tion arising  therefrom.  Again,  the  Issues 
are  materlnlly  different  under  the  one  or 
other  method  of  controverting  new  mat- 
ter of  defense  or  counter-claim.  If  direct 
denial  Is  made,  the  Issue  rulsed  is  as  to 
whether  such  facts  exist  or  not.  If,  bow- 
ever,  the  replication  controverts  the  coun- 
ter-claim, or  new  matter  of  defense,  by  al- 
leging a  state  ot  facts  which  would,  when 
proved,  destroy  tbe  foree  of  such  new  mat- 
ter or  counter-claim,  tbe  issue  is  then 
shifted  to  the  question  of  the  existence  ot 
the  latter  facts,  by  which  the  new  matter 
or  counter-claim  would  be  avoided.  This 
latter  Issue  Is  raised  by  an  assumed  denial 
otnew  matter  stated  In  tbe  replication, 
"The  statement  In  the  replication  ut  mat- 
ter in  avoidance  shall  on  the  trial  be 
deemed  controverted  by  tbe  adverse  par- 
ty." Seciion  109,  Code  Civil  Proc.  Again, 
"an  Issue  of  tact  arises  •  •  •  upon 
new  matter  In  the  replication.**  Section 
248,  Id.  We  think  that  to  allow  a  party 
who,  by  replication,  makes  an  uncondi- 
tional denial  ot  facts  constituting  new 
matter  of  defense  or  counter-claim  to  ad- 
mit those  facts  on  the  trial,  and  tbeo,  un- 
der color  of  such  former  denial,  lo  enter 
upon  tbe  proof  of  facts  material  to  the 
lights  of  tbe  parties,  and  foreign  to  the 
pleadings,  by  way  ol  avoidance,  would  be 


fmradoxlcal,  and  contrary  to  the  provls- 
ons  and  spirit  ot  our  Code  of  Civil  Pro- 
cedure. Mauldin  T.  Ball.  6  Uont.  96,  I 
Pac.  Bep.  409.  We  think  the  court  erred 
In  admitting  the  said  evidence  objected  to 
as  not  warranted  by  the  pleadings. 

There  Is  one  other  assignment  ot  error 
which  we  will  notice.  During  tbe  course 
of  tbe  trial,  P.  Bader,  testifying  In  behalf 
of  defendants,  stated  that  on  a  certain 
occasion  be  lieard  a  conversation  In  de 
fendants*  store  between  plaintiff,  Swen- 
sun,  and  defendant  Strenhal,  in  which 
"iSwenson  asked  Strenhal  it  he  would  take 
his  wood,  and  Strenhal  told  him  be  would, 
but  It  was  not  piled ;  and  Sweuson  said 
he  thought  It  ought  to  be  worth  $1.15  out- 
side of  piling.  Strenhal  said  he  could  get 
It  banked  for  that  price.  He  told  him  he 
would  find  out. "  "  In  the  second  conversa- 
tion Swenson  asked  Strenhal  if  he  would 
pay  him,  and  he  toldhlni  the  wood  wasnot 
measured  yet.  Swenson  eald  he  wanted 
$74,  or  he  would  sue. "  Defendants'  bill  ot 
exceptions  recites  that  plaintiff  objected 
to  said  evidence,  "and  the  court  ruled  tbat 
all  evidence  with  reference  to  the  offer  to 
take  $74  be  stricken  out,  and  the  same 
was  withdrawn  from  the  uonslderation  ot 
the  jury. "  The  objection  to  said  evidence 
assigns  no  ground  for  the  exclusion  of  the 
same.  Nor  does  It  appear  on  what  ground 
said  evidence  was  striclten  out  and  with- 
drawn from  the  consideration  of  the  Jury. 
It  is  asserted  by  respondents'  counsel  In 
their  brief  that  said  evidence  was  with- 
drawn from  tbe  Jury  because  the  court 
previously  ruled  that  the  conversation 
was  concerning  a  compromise.  The  bill 
of  exceptions  is  quite  elaborate  In  setting 
out  the  evidence  of  two  conversations  to 
explain  tbe  point  of  defendants' exception; 
but  nowhere  in  said  evidence  Is  there  an 
expression  showing  tliat  the  demand  ot 
plaintiff  tor  $74  from  defendant  Strenhal, 
In  payment  for  the  wood  cut  by  plaintiff, 
was  made  as  acompromlse  offer;  nor  that 
said  statements  were  made  while  nego- 
tiating for  a  peaceful  settlement,  nor  In 
view  of  any  compromise.  The  evidence  Is 
a  plain  recital  of  a  demand  byplalntiff  up- 
on one  of  the  defendants  for  the  payment 
of  a  certain  sum  In  settlement,  adding 
that  If  the  same  was  not  paid  he  would 
sue.  There  are  no  expressions  which  indi- 
cate that  plaintiff  was  offering  to  take 
anything  less  than  his  due,  uor  tbat  In 
making  such  demand  he  was  offering  to 
sacrifice  anything  whatever.  We  must 
presume  that  In  settling  tbe  bill  ot  excep- 
tions the  court  made  the  same  conform  to 
the  truth.  According  to  therecttals  there- 
in, said  evidence  was  clearly  admissible, 
and  the  order  witbdrnwing  the  samefrom 
the  consideration  of  the  Jury  was  error. 
1  Oreenl.  Ev.§  192;  Best.Ev.  §510.  Itlsoi^ 
dered  that  the  judgment  appealed  from 
be,  and  the  same  Is  hereby,  reversed,  with 
costs,  and  the  cause  Is  remanded  for  trial 
de  novo, 

Blake,  C.  J.,  concurs. 

Db  Witt,  J.  While  1  concur  that  the 
cause  must  be  reversed,  some  views  have 
been  expressed  from  which  I  must  record 
a  dissent.  The  appeal  is  on  the  Judgment 
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roll.  The  only  qoestlons  prasented  are  la 
a  bill  of  excepUouB.  Tbeonly  evidence  he- 
fore  hb  1b  that  cuntalned  In  the  bill  to  ex- 
plain the  points  ot  the  ezceptlone.  The 
first  point  is  the  objection  that  the  wrlt- 
Inf^  offered  and  received  In  evidence  "'were 
Incontpetent  and  Inaufflcleut,  and  did  not 
Bbow  any  title  In  plalntlfl."  Whether 
these  writlngB  were  alone  aufflelent  to 
Bhow  title,  wjiether  they  were  concluelve. 
whether  they  wbollv  proved  plalntllt'B 
right  to  Bue.ls  not  before  ub  fordetermina- 
tlon.  The  whole  evidence  Ifl  not  before  us. 
We  do  not  know  what  plaintiff  proved  sb 
to  the  eBsentlal  alleKatlons  of  hlB  com- 
plaint. outBlde  of  the  wrltlnf^cs.  The  qoeB- 
tlon  for  determination  under  the  excep- 
tion Is,  were  the  writings  competent  as 
tendfuK  to  prove  what  plaintiff  claimed 
for  them?  that  la,  as  eatabliHhIng  a  title 
In  plaintiff,  against  trespafuserB,  tor  the 
purposes  of  the  action.  Whether  they 
were  sufficient  is  another  matter  to  be 
taken  in  eonnectlou  with  the  whole  otI- 
dence»  which  Is  not  before  nR.  Did  the 
writings  tend  to  show  that  plaintiff  had 
a  risht  of  action  for  the  conrerelun  of  the 
wood?  That  the  writings  may  have  been 
revokable  is  not  material  In  the  absence 
ol  any  claim  that  they  had  been  revoked, 
and  in  an  action  between  plaintiff  and 
trespoaseni,  and  where  iio  question  Is 
raised  between  plaintiff  and  Mangarud 
and  Llndgutnt.  Th*^  writings  confer  upon 
Swenson,  plaintiff,  the  right  to  dispose  of 
the  wood.  He  alleges  In  his  complaint 
that  be  was  in  the  lawful  possession  of 
the  wood.  We  do  not  know  what  evidence 
be  offered  In  other  parts  ol  the  trial  of  the 
fact  ul  pomesslon.  We  apeak  now,  for 
the  moment,  only  of  his  right  ot  posses- 
sion. Having  the  right  to  dispose  of, 
what  does  "dlHpose  ol"  nipan?  Webster's 
Dictionary  deflnes  the  term  "to  determine 
the  fate  of;  to  exercise  the  power  of  con- 
trol over;  to  flx  thecundltlon. application, 
employment,  etc.,  of;  to  direct  or  assign 
for  a  use."  With  tlila  Idea  ot  the  term 
"dinpose  of,"  It  can  be  said  without  much 
hesitation  that  Swenson  had  the  right  of 
poBsessIon  of  the  wood.  But  did  these 
writings  tend  to  show  title  In  plaintiff? 
"Title"  must  mean  title  for  the  purposes 
of  the  action  against  the  alleged  trespass- 
ers. "  Title  "  here  means,  I  take  it,  much 
the  same  as  "property,"  when  that  word 
te  used  to  designate  the  Interest  which  one 
has  in  a  thing,  In  distinction  to  the  use  of 
theword  as  sTgnlfylngtbethlngltself.  Mr. 
Bishop  says,  speaking  of  trover:  "Tetto 
maintain  this  particular  action  he  must 
have  a  right  both  to  the  properly  and  to 
the  posscsston  of  it."  Non-Cont.  Law,  5 
8tf7.  What  is  property,  as  to  things  per- 
Booal  or  title?  Bouv.  Law  Diet,  says: 
"Property  In  personal  goods  may  be  ab- 
solute orqualllled,  •  •  •  becauRe  more 
persons  than  one  have  an  inteivBt  In  it, 
or  because  the  right  ot  property  Is  sepa- 
rated from  thepoHMession."  The  sanicau- 
thorltysays  of  "title:"  "In  general,  pos- 
sesBlon  cottstltates  the  criterion  ot  title  of 
persona]  property,  because  no  other  mefins 
exist  by  which  a  knowledge  of  the  fact  to 
whom  It  belongs  can  be  attained."  Now, 
those  writings  offered  In  evidence  tended 
to  show  the  lawtnl  poasesirfon  which  was 
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alleged.  A  lawful  possession  was  one  of 

the  elements  ot  a  special  or  qualified  title 
or  property  against  alleged  trespassers, 
which  It  Isclalmedthe  plaintiff  must  have; 
and  therefore  evidence  of  such  lawful  pos- 
session  was  competent  in  thechatnuf  testi- 
mony. I  am  of  opinion  that  the  writings 
were  at  least  one  step  In  tiie  proof  ot  a 
title  as  tmstee  of  an  express  trust,  and  if 
Swenson,  plaintiff,  were  trustee  ot  an  ex- 
press trust,  that  Is  one  of  the  facts  estab- 
lishing his  cause  ol  action.  Whether  the 
wrltlngH  alone  were  sufficient  to  establish 
the  exletence  of  an  express  trust  1b  not  b^ 
fore  us.  I  am  satisfied  that  they  tended  In 
that  direction,  and  tor  that  reason  were 
competent.  The  writings  were  Informal, 
but  substance,  and  uot  form,  is  material. 
1  Amer.  &  Eng.  Enc.  Law,  835;  Voorhles' 
Code  Proc,  N.  Y.  S  IH.  p.  9.3.  There  Is  no 
substantial  difference  between  ouratatutes 
and  those  of  the  statw  from  which  I  c<te 
the  following  cases:  Conslderant  v.  Bris- 
bane, 23  N.  T.  888:  Weaver  v.  Trustees,  28 
Jnd.  112;  Tyler  v.  Houghton,  25  Cal.  2»; 
Smith  T.  Logon,  18  Nev.  152. 1  Pac.  Kep. 
678;  Wetmnre  v.  Hegeman.  88  N.  T.  69, 
end  cases  cited;  Heed  v.  Harris,  7  Bob. 
(N.  T.)  161;  McKee  v.  Judd,  12  N.  Y.  622; 
Rlchtmeyer  v.  Kemsen,  38  N.  Y.  200,  citing 
Halght  V.  Hay t,  19  N.  Y.  4ft4;  Hoyt  v. 
Thompson,  5  N.  Y.  347;  Greene  v.  Insar- 
anceCo.,  6  Hun,  131;  Hoogland  v.  Trask, 
6  Rob.  (N.  Y.)  540;  Allen  v.  Brown.  44  N. 
Y.  231;  Bobbins  v.  Deverill,  20  Wis.  158; 
Deer.  Code  Civil  Proc.  Cal.  55  367-169,  notes; 
Voorhles'  Code  Proc.  N.  Y.  §§  111-118, 
notes;  Pom.  Rem.  §§  132,  133,  172,  and 
cases  cited.  In  accordance  with  the  views 
above  expressed  and  the  authorities  tited, 
and  in  consideration  of  the  fact  that 
plaintiff  was  nndertaking  to  prove  a  case 
against  alleged  trespassers,  and  not 
ag-iinst  Mangarud  and  Linguist,  I  am  of 
opinion  that  there  was  no  error  In  admit- 
ting in  evidence  the  writings  In  contro- 
versy. 

As  to  the  second  point  discussed  by  my 
asstMTlate,  Mr.  Justice  Harwood,  1  concur 
In  the  conclusion  he  reaches.  And  also  as 
to  the  third  point,— the  error  In  excluding 
the  evidence  ot  Bader.  As  to  that  I  will 
add  a  word.  If  Swenson  offered  to  take 
$74,  and  It  was  clearly  a  compromise 
proposition,  the  evidence  of  such  offer  was 
not  admissible.  It  It  were  a  remark  that 
be  claimed  only  974,  and  would  take  that 
amount,  and  such  remark  was  an  Inde- 
pendent tact,  disconnected  with  the  propo- 
sition to  compromtse,  tt  was  competent. 
Williams  V,  Thorp,  8  Cow.  202,  note  and 
cases  reviewed ;  Harrington  v.  Inhabitants 
ot  Lincoln.  4  Gray,  566;  Reynolds 
Manning,  15  Md.  626;  Panlln  v.  How- 
Ber,  68  111.  812.  It  does  not  appear  by  the 
bill  of  exceptions  that  It  was  a  compromise 
proposition.  It  was  not  objectpd  to  as 
such.  The  record  shows  simply  that  the 
evidence  was  objected  to,  without  pur- 
porting to  give  any  reasons  whatever  for 
the  objection.  That  Is  not  a  good  objec- 
tion. In  re  Thompson,  9  Mont.  yS7, 28 
Pac.  Rep.  938,  citing  City  of  Helena  v.  Al- 
bertose,  8  Mont.  499,  20  Pac.  Rep.  817. 
I  agree  to  a  reversal  of  the  judgment  on 
these  latter  points,  and  state  my  dissent 
from  the  first  point  for  the  reason  that 
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the  proposition  therein  Inrolred  becomes 
material  oa  a  retrial  of  the  case  In  the 
district  court. 


MoCORUICK  V.  RIDDT.B  Ct  al 

{Suvreme  Court  of  Montana.  March  8,  1891.) 

Isjuscrros— Sheriff's  Sale— Pleadixg. 

1.  A  sheriff's  sale  of  land  to  enforce  a  judg- 
ment subjecting  it  to  a  mechanic's  lien  will  not 
bo  enjoined  at  the  suit  of  the  owner,  who  did  not 
■contract  for  the  erection  of  the  building,  and  who 
nras  not  made  a  party  to  the  mechanic's  lien  pro- 
■ceeding,  as  the  purchaser  at  the  sale  will  acquire 
no  title  as  against  him. 

3.  An  allegation  in  the  complaint  that  the 
sale  will  result  in  great  and  irreparable  Injury 
and  damage  to  the  owner  is  not  admitted  by  de- 
murrer, as  such  allegation  is  aconclusion  law, 
and  not  the  statement  of  a  fact 

Appeal  from  district  court,  MiHsouIa 
county;  Chakleh  S.  Mabshali.,  Judge. 

At!tlon  by  Kate  H.  MrCurmicit,  admlnlB- 
tratrls.  etc.,  of  W.  J.  McCormlck,  deceased, 
aKa'">)t  Joseph  N.  Blddle  and  otht-rn,  to 
enjoin  a  sheriff's  sale  of  land  belongins  to 
her  estate.  From  a  decree  In  complain- 
ant's farur  defendants  appeal. 

Walter  M.  f/clr/on/,  fur  appellants.  Geo. 
W.  Reieves,  for  respondent, 

Bi.AKK,  C.  J.  The  complaint  of  the  re- 
spondent, as  the  adnilnmtratrlx  of  the  es- 
tate of  W.  J.  McCurmick,  deceased,  con- 
tains the  following  allegations  of  facts, 
which  are  not  denied  by  the  appellants, 
and  therefore  admitted:  BIddte  &  Watts, 
two  of  the  anpellantB,  filed  February  13, 
1880,  their  coihplaint,  and  set  forth  that 
they  were  employed  by  T.  D.  Rees  to  do 
certain  work  upon  a  house  constructed 
upon  a  lot  numbered  1,  in  block  numbered 
50,  Id  McCormick's  addition  to  the  town 
of  Missoula;  that  Kees,  prior  to  the  time 
of  this  employment  by  said  Riddle  & 
Watts,  entered  Into  a  contract  with  Kate 
H.  McCormick  to  erevt  a  bouse  upon  said 
lot;  that  aatd  Kate  H.  McCormick  owned 
said  lot;  thntnald  Kees  was  the  agent  of 
uald  Kate  H.  McCormick  lor  the  purpose 
of  contracting  fur  said  work;  that  be- 
tween March  1,  1889.  and  May  IS,  188d, 
Riddle  &  Watts  completed  said  house  ac- 
cording to  the  contract  they  hud  made 
with  iiees;  that  at  the  time  of  commenc- 
ing their  suit  tliere  was  due  them  the  sum 
of  ;$o.54:  and  that  in  May,  1889,  Riddle  & 
Watts  tiled  their  Hen  under  the  statutes 
un  said  lot;  and  that  they  prayed  for 
judgment  against  Rees  and  said  Kate  H. 
McCormick  for  said  sum,  and  that  their 
lien  be  enForccd  against  Bald  property. 
The  complaint  of  the  respondent  further 
alleges  that  the  court  entered  May  6, 1S90, 
a  decree  in  said  action,  by  which  it  Is  ad- 
judged "that  the  said  Kate  H.  McCormick 
ami  T.  D.  Kees  were  Indebted  to  the  said 
Riddle  &  Watts  in  the  sum  of  six  hundred 
and  nine  dollars  and  4U  cents,  and  to  se* 
cure  said  sum  aforesaid  the  said  Riddle  & 
Watts  have  and  liold  a  Hen  on  the  lot  of 
land  aforesaid,  and  the  building  tliereon 
situated;  *  •  •  that,  for  the  purpose 
of  paying  the  sum  aforesaid  as  found  to 
be  due  Riddle  &  Watts,  said  lot  *  *  • 
be  sold  by  the  sheriff  of  Missoula  county, 
state  of  Montana,  upon  the  payment  of 
the  pnrchaseprlceof  said  lotand  premises. 


that  said  sheriff  convey  said  lot  by  deed 
to  the  parchaser;  and  that,  In  obedience 
to  the  dlrecttons  of  said  decree  aforesaid, 
the  said  sherin  has  udvertlsed  said  lot 
and  premises  for  sale  at  the  coart-housi' 
in  Missoula,  Mont.,  on  the  3d  day  ol  June, 
1890;  •  •  •  that  said  lot  •  •  • 
was  never  the  property  of  the  said  T.  P. 
Rees  and  Kate  H.  McCormick,  or  either  of 
them,  and  that  at  the  time  when  the  con- 
tracts for  the  building  of  the  honse  on  said 
lot  was  said  to  have  been  made  with  the 
said  Riddle  &  Watts  and  with  T.  D.  Rees 
said  lot  aforesaid  was,  and  has  continued 
to  be  and  Is  now,  the  property  ol  the  es- 
tate of  W.  J.  McCormick,  deceased;  that, 
daring  the  time  of  the  constmeUon  of  the 
said  house  aforesaid,  as  shown  by  the 
complaint  and  decree  In  the  case  of  Riddle 
&  Watts  v.T.D.  Rees  and  Kate  H.  McCor- 
mick, this  plaintiff  was  and  continued  to 
be,  and  now  is,  the  regularly  appointed 
and  acting  administratrix  of  the  estate 
of  W.  J,  McCormick,  deceased,  and  as  sucii 
holds  the  title  to  said  lot  for  the  benefit 
of  the  estate  aforesaid ;  that  under  the  de- 
cree aforesaid  the  said  sheriff,  W.  H.  Hous- 
ton, who  is  made  defendant  hereto,  will, 
on  the  3d  day  of  June,  1890,  sell  said  lot, 
and  will  ccinvey  the  same  by  deed,  unless 
enjoined  and  restrained  from  so  doing  by 
this  court;  that  II  said  property  is  per- 
mitted to  be  sold, and  the  sheriff  Is  not  en- 
joined and  retttrained  from  making  8ald 
sale,  great  and  Irreparable  Injury  and 
damage  will  result  to  the  plalntilf  as  the 
representative  of  the  estate  aforesaid,  and 
to  the  estate  also."  Tlie  Judge  of  said 
court,  by  an  order  dated  June  3,  1800,  en- 
joined the  sheriff  from  making  a  sale  and 
conveyance  of  said  property.  We  will  not 
review  the  motions  which  appear  In  the 
transcript,  and  depend  upon  one  question. 
It  the  complaint  states  facts  sufficient  to 
justify  the  issuance  of  the  Injunction,  there 
Is  no  error  in  the  proceedings. 

The  respondent  contends  that  the  alle- 
gation in  her  complaint  that  "great  and 
irreparable  Injury  and  damage  vvlH  result 
to  the  plaintiff**  must  he  considered  as 
true,  because  it  Is  not  denied.  But  this 
is  a  conclusion  of  law,  which  does  nut  fall 
within  this  rule,  and  Is  not  admitted  by 
the  appellants.  Boley  v.  (jri8wold,2  Mont. 
447.  Another  faitiiliar  principle  has  been 
stated  repeatedly  in  Ihebooks.  InCarlisIe 
V.  Stevenson,  3  Md.  Cb.  499,  the  cbancellur 
said:  "Tbe  mere  allegation  that  Irrepa- 
rabieinjury  will  result  to  the  complainant, 
unless  protection  Is  extended  tu  him.  Is 
nut  sufficient;  the  facts  must  be  stated, 
that  the  court  may  see  that  the  apprehen- 
sions of  irpeparablemischlefarewell  found- 
ed."  See.  alhio,  Waldron  v.  Marsh,  5  Cal. 
119;  Mechanic's  Foundry  v.  Ryall.  75  Cal. 
601, 17  Poc.  Bep.  703;  Thorn  v.  Sweeney, 
12  Nev.  2.'S1;  Ciisman  v.  Heiderer.  5  Colo. 
E)S9.  A  perusal  of  the  complaiut  falls  to 
disclose  any  facta  of  this  nature.  A  valid 
judgment,  of  which  no  criticism  Is  made, 
was  entered  In  fa  vor  of  Riddle  &  Watts,  and 
against  Kate  H.  McCoi-mick  and  T.  I>. 
Rees.  Tbereare  noallegatiuns  of  an  equi- 
table character,  such  as  fraud.  Injustice,  or 
insolvency.  The  position  of  the  respond- 
ent Is  fairly  presented  in  the  following  sen- 
tences of  the  brief:  "The  contentlorj  of 
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plalntlir  and  respondent  Is,  as  alle^^d  In 
the  complaint,  that  the  propei-ty  upon 
which  the  structure  was  built  wna  the 
property  of  W.  J.  McCormick,  deceaaed, 
and  that  Kate  H.  McCormick,  one  ol  the 
ilefendantH  In  the  former  actlou,  never  had 
any  Interest  In  the  property  whatever. 
Upon  this  statement  of  the  case  respond- 
ent's connsel  will  present  their  argument." 
Thte  court  has  passed  upon  one  of  the 
questions  which  arises  in  the  case.  Chu- 
masero  v.  Vial,  3  Mont.  376 ;  Story  v.  Black, 
5  Mont.  26,  1  Pac.  Rep.  1;  Princeton  Min. 
Co.  V.  Fiist  Nat.  Bank.  7  Mont.  530, 19  Pac. 
Rep.  210.  In  the  case  last  cited,  Mr.  Jus- 
tice Bach  said:  "And  it  Is  also  a  rule  of 
law  that  where  a  Jndgment  creditor  at- 
taches real  estate  of  bis  judgment  debtor, 
and  that  property  is  held  by  the  said  Judg- 
ment debtor  in  trust,  the  Judgment  cred- 
itor (at  least  when  purchasing  with  act- 
ual notice)  obtains  no  right,  as  against 
the  CBStul  Que  traat  ol  that  property,  even 
Uioosh  thetrust  la  nopartof  therecords," 
The  statntes  concerning  the  liens  of  me- 
chanics are  declsire  of  some  of  the  propo- 
rtions which  hare  been  discussed  by 
courts:  "In  all  suits  under  this  chapter 
the  parties  to  the  contract  shall,  and  all 
other  persons  interested  in  the  matter  in 
controversy,  and  in  the  property  charged 
with  the  Hen,  may,  be  made  parties;  bat 
such  aa  are  not  made  parties  shall  not  be 
boand  by  any  such  proceedlniES. "  Comp. 
8t.  div.  5.  S  1370.  It  is  shown  by  the  rec- 
ord that  neither  the  estate  of  W.  J.  Mc- 
Cormick. deceased,  nor  the  administratrix 
tbt^reof  as  the  representative  of  said  es- 
tate, who  la  the  respondent,  was  a  party 
to  the  action  wherein  said  Kiddle  &  Watts 
recovered  their  Judgmpnt.  The  foregoing 
language  of  the  statute  fixes  in  direct 
terms  the  legal  consequences  of  snch  an 
omission.  The  section  which  authorizes 
the  sale  to  enforce  the  Hen  of  a  mechanic  is 
as  follows:  "That  the  lien  given  by  sec- 
tion 820  of  this  chapter  shall  extend  to  the 
lot  or  land  upon  which  any  such  building, 
Improvementa.  or  atrnctore  Is  situated  to 
the  extent  of  one  acre.  If  outside  of  any 
town  or  city,  or,  ft  within  any  town  or 
city,  then  to  the  extent  ol  tbewhole  lot  or 
lots  upon  which  the  same  Is  situated,  if 
the  land  belonged  to  the  person  who 
caused  said  building  to  be  constructed, 
altered,  or  repaired;  bnt  It  such  person 
owned  less  than  a  tee-simple  estate  In  such 
land,  then  only  his  Interest  therein  Is  snb- 
ject  to  such  Hen. "  15th  Ex.  Sees.  71.  The 
Injunction  under  review  Is  not  subject  to 
any  conditions  or  limitations.  We  think 
that  the  case  at  bar  Is  governed  by  Arch- 
bishop V.  Shlpman,69  Cat.  580. 11  Pac.  Rep. 
340.  it  appeared  that  Dorland  recovered 
a  ludgment  against  J.  S.  Alemany  et  al. 
for  the  foreclosure  of  a  lien  upon  a  certain 
parcel  of  land;  that  a  corporation  sole, 
known  as  "The  Roman  Catholic  Arch- 
bishop of  San  Francisco,"  was  the  owner 
of  the  premises,  and  was  not  a  party  to 
the  judgment;  that  J.  S.  Alemany  was  the 
Bald  archbishop;  and  that  upon  the  appli- 
cation of  the  said  corporation  an  injunc- 
tion was  Issued  to  restrain  the  sale  ol  the 
land  by  the  sherlO.  Mr.  Justice  UcKkb  In 
the  opinion  said :  "The  Judgu.ent  creditor 
baa  been  forever  enjoined  from  enlorcing 


her  Judgmsat,  because  the  plaintiff  herMn 
was  not  a  party  to  It.  •  "  *  The  inter- 
est to  which  the  Hen  attached  may  not 
have  constituted  a  valid  title;  It  may  not 
in  tact  have  been  of  any  value;  but,  what- 
ever it  was,  the  party  in  whose  iavor  the 
right  to  it  was  adjudged  was  entitled,  as 
matter  of  right,  to  have  her  Judgment 
against  it  enforced  by  legal  process.  *  •  * 
One  who  Is  not  a  party  or  privy  to  a  Judg- 
ment Is  not  affected  by  it.  As  to  him,  the 
Judgment,  and  all  proceedings  under  It,  are 
void.  Neither  the  Judgment,  nor  an  exe- 
cntlon  sale  of  land  affected  by  It,  can 
chauge  his  rights  in  the  land,  or  create  a 
cloud  upon  his  title.  •  •  •  The  com- 
plaint falls  to  state  a  case  cognisable  In 
equity. "  We  are  satisfied  from  the  fore- 
going authorities  that  the  conrt  erred  In 
issuing  the  injunction.  Some  qnesttous 
respecting  the  service  of  papers  or.  process 
have  been  discussed  by  counsel,  but  the 
transcript  does  notcontalu  thelacts  which 
areeasentlal  to  their  decision,  and  we  wlU 
preaame  that  there  was  no  Irregular- 
ity. It  Is  therefore  ordered  and  adjudged 
that  the  Judgment  and  order  be  reversed, 
and  that  the  cause  be  remanded,  with  In- 
structlona  to  dissolve  ai^d  Injunctlou. 

Uabwood  and  De  Witt,  JJ.,  concur. 


Spect  t.  Spect.  (No.  14,075.) 
(Supreme  Court  of  California.  March  25, 1891.) 

EjBCTHBMT  1.QAIN8T  MOBTGAQBB  IK  PO8SES8IOS. 

One  claiming  through  a  mortgagor  who  has 
pluced  bis  mortgagee  in  possession  cannot  main- 
tain  ejectment  against  the  mortgagee  while  the 
mortgage  debt  remains  unsatisHed,  even  though 
an  action  thereon  by  the  mortgagee  is  barred  By 
the  statute  of  limitations. 

In  bank.  Appeal  from  superior  court, 
Colusa  county ;  E.  A.  BniDGtiFORD,  Judge. 

B.  F,  Howard  and  &  G.  Toinktas,  lor 
appellant.  H.  3f.  Albery  and  W.  Q.  Dyas, 
for  rrapondent. 

Habbisox,  .T.  The  defendant  In  her  an- 
swer to  a  complaint  in  ejectment,  which 
was  In  the  ordinary  form,  denied  all  its  al- 
legations, and,  "for  a  separate  and  equi- 
table dMense  to  plaintiff's  action,  and  for 
the  purpose  of  obtaining  equitable  relief 
herein, "  alleged  that  In  October,  1875,  Jonas 
Spect.  who  was  then  tlie  owner  and  In 
possesidon  of  the  demanded  premises,  con- 
veyed the  same  to  one  Montgomery ;  that 
In  October,  187d,  said  Jonas  Spect  bor- 
rowed from  the  d^endant  the  sum  of 
<2,200.  and  uxecutud  to  her  his  promissory 
note  therefor;  that  on  the  2d  day  of  Jan- 
uary, 1877,  he  procured  said  Montgomery 
to  convey  the  demanded  premises  to  her, 
and  that  at  the  same  time,  and  as  a  part 
of  the  same  transaction,  an  agreement 
was  entered  into  between  herself  and  said 
Jonas  Spect  declaring  that  said  convey- 
ance was  made  as  security  for  the  pay- 
ment of  said  promissory  note;  "that  by 
virtue  of  »uld  conveyance  from  Montgom- 
ery, and  said  agreement,  and  by  the  con- 
sent of  said  Jonas  Spect.  defendant  took 
piwsession  of  the  demanded  premises,  and 
has  ever  since  remained  and  u  now  In  act- 
ual pouaesalun  of  the  same,  claiming  them 
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Hflherown;  that  no  part  of  Raid  $2,200 

has  erer  beeu  paid,  prlaclpal  or  Interest, 
bat  the  whole  thereof  la  now  due  and  an- 

ftaid,  amountlns:  to  95.632;"  and  prayed 
adgnient  that  plaintiff's  complaint  bedls- 
mlased.  The  action  vaa  tritsd  by  the 
conrt.  and  Jadgment  rendered  for  the 
plaintiff.  The  court  made  findlotTS  of  the 
facta  ailesed  In  the  complaint,  and  Incor- 
porated therein  the  following  statement 
with  reference  to  the  equitable  defense  aet 
up  In  the  answer:  " The  court  decllnea  to 
find  on  the  fact  whether  or  nut  defendant 
has  a  mortsaxe  lien  on  the  premises  in 
controTeniy,  (or  the  reason  that  the  conrt 
1b  of  the  opinion  that  It  tv  not  necessary 
for  the  disposition  of  the  Issues  Involved 
In  this  case  to  find  upon  that  matter,  this 
beloET  an  action  of  ejectment,  and  the  only 
question  Involved  being  the  right  to  the 
possesaion  of  the  premises  described  In 
plaintiff's  complaint. "  The  defendant  has 
appealed  directly  from  the  Judgment,  and 
presents  as  a  ground  for  Its  reversal  that 
the  conrt  failed  to  find  upon  tbelMnw  pre- 
sented by  her  eqnitahle  defense. 

Jnasmocb  as  the  court  gives  as  Its  rea- 
son for  not  making  findings  upon  these  Is- 
sues that  such  flndiogs  were  immaterial, 
we  must  assume  that  evidence  was  intro- 
duced at  the  trial  sufficient  to  support  the 
allegations,  and  therefore  the  rule  an- 
nounced in  lilmmelman  r.  Henry,  84  Cal. 
104,  23  Pac.  Rep.  1U98,  had  no  application. 
If  the  facts  alleged  by  the  defendant  con- 
stitute a  defense  to  the  cause  of  action  set 
forth  in  the  complaint,  they  presented  ma- 
terial Issues  upon  which  the  court  should 
have  made  finding^,  and  a  failure  to  do 
so  was  error  which  will  reiiulre  a  reversal 
of  the  Judgment. 

The  court  does  not  find  by  what  means 
the  plaintiff  became  the  owner  of  the  de- 
manded premises,  but,  as  It  Is  alleged  in 
the  equitable  defense  above  named  that 
Jonas  Spect  was  the  owner  at  the  time  be 
made  the  conveyance  to  Montgomery,  we 
must  assume  that  the  plaintiff's  title  Is 
derived  under  hira,  and  is  thereforesubject 
to  whatever  Incumbrance  was  created  by 
the  foregoing  facts  In  favor  of  the  defend- 
ant, and  that  the  plaintiff  can  assert  no 
greater  rights  to  the  preiulsea  than  could 
Jonas  Spect  himself,  were  ho  the  plutntlff 
herein.  It  may  alsobe  assumed. although 
It  dues  not  appear  In  the  record  that  such 
point  was  presenteit  to  the  conrt  below, 
that  the  defendant's  right  of  action  upon 
the  debt  for  which  this  mortgage)  was  giv- 
en to  her  was  barred  by  the  statute  of 
limitations.  The  question  tu  be  deter- 
mined Is.  "Can  a  mortgagor,  who  has 
placed  his  mortgagee  In  possession  of  the 
mortgiiged  premises,  maintain  ejectment 
against  him  while  the  debt  for  which  the 
mortgage  was  given  remains  unsatisfied, 
even  though  an  action  by  the  mortgairoe 
for  the  recovery  of  tlie  debt  Is  barred  by 
the  statute  of  limitations?"  Section  ^27 
of  the  C1%'11  Code  declares  that  "a  mort- 
gage does  not  entitle  the  mortgagee  to  the 
poBsoasion  ol  the  property,  anlesa  author- 
ized by  the  express  terms  of  the  mort- 
gage, but  after  the  execution  of  the  mort- 
gage the  mortgagor  may  agree  to  such 
change  of  possession  without  anewcon- 
rideratlon.^  The  right  ol  the  mortgagee 


to  take  possesion  of  the  mortgaged 
premises  does  not  depend  npon  the  stat- 
ute. The  mortgagor  could  at  all  times, 
even  by  a  parol  agreement,  give  to  hla 
mortgagee  this  additional  security.  Fo- 
garty  t.  Sawyer,  17  Gal.  689:  Bdwarda  r. 
Wray.  11  Bias.  *J5l.^  In  taking  snch  pos- 
session the  mortgagee  doeu  not  thereby 
acquire  any  estate  in  the  land,  or  obtain 
for  his  mortgage  any  higher  character  or 
any  different  or  greater  protection  than  it 
would  otherwise  have  possessed.  In  any 
action  to  enforce  the  mortgage,  or  to  col- 
lect the  debt  for  which  It  was  given  as  se- 
curity, the  mortgagee  has  ao  additional 
rights  hy  reason  of  the  fact  that  he  la  In 
possession  of  the  mortgaged  premises 
with  the  consent  of  the  mortgagor.  Such 
possession  does,  however,  give  htm  rights 
In  addition  to  those  conferred  by  the 
mortgage.  It  is  an  additional  security  for 
the  debt,  which  he  Is  entitled  to  retain  In 
accordance  with  the  terms  under  wblcb  it 
was  received.  This  right  to  retain  the 
possession  of  the  land  Is  not  coincident 
with  a  right  to  foreclose  his  mortgage,  or 
dependent  upon  such  right,  but  depends 
solely  upon  the  existence  of  the  debt.  The 
possession  of  the  laud  Is  a  special  security 
for  the  debt,  distinct  and  separate  from 
the  mortgage,  which  has  been  conferred 
by  an  act  of  the  debtor,  and  the  right  to 
retain  the  same  Is  Independent  of  and  dl»- 
tinct  from  any  right  springing  from  the 
mortgage.  A  mortgage  is  defined  by  sec- 
tion 2020  of  the  Civil  Code  to  be  "a  con- 
tract by  which  specific  propertyls hypoth- 
ecated for  the  performance  of  an  act, 
without  the  necessity  of  a  change  of  pos- 
session. "  The  nse  of  the  term  **  hypothe- 
cate" signlfles  that  possession  Is  not  an 
Incident  of  the  mortgage,  and  that  the 
fact  of  possession  Is  entirely  distinct  from 
the  contract  of  hypothecation.  When, 
therefore,  in  addition  to  the  contract  of 
hypothecation,  the  debtor  gives  to  his 
creditor  the  possession  of  the  mortgaged 
premises,  he  thereby.  In  addition  to  the 
mortgage  which  he  has  executed,  pledges 
to  him  the  land  also  as  security  for  the 
debt,  and  confers  upon  blm  such  rights  as 
are  incident  to  a  pledge. 

The  common  law  recognized  this  species 
of  landed  security.  It  was  there  called 
vadium  vivum,  as  distinguished  from  the 
radium  mortuum.  This  Is  defined  by 
Chancellor  Kent  to  be:  ''When  the  cred- 
itor takes  the  estate  to  hold  and  enjoy  it 
without  any  limited  time  for  redemption, 
nnd  until  he  repayshlmself  outof  therents 
and  profits.  In  that  case  the  land  sur- 
vivps  the  debt,  and  when  the  debt  Is  dis- 
charged the  land  hy  rlf^ht  of  reverter  re- 
turns to  the  original  owner."  4  Kent, 
Comm.137;  2  BI.Comm.157:  Co.Lltt.  20att. 
The  holding  of  the  land  in  pledge  Is  like 
the  holding  of  any  other  pledge.  Until  the 
debt  is  repaid  the  owner  of  the  pledge 
cannot  recover  It  from  the  creditor.  The 
holder  of  personal  property  given  as  secu- 
rity for  a  debt  Isentltled  to  retain  thesama 
from  the  owner  nntll  the  debt  Is  satisfied, 
even  though  the  statuteof  limitations  has 
barred  nil  right  of  action  to  recover  the 
debt.  Jones  v.  Bank.  4  Bob.  (N.  T.)  221. 


^19  Fed.  Rep.  4& 
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UiKler  the  same  principle  the  mortgagee  In 
poseessloa  is  entitled  to  retain  such  puesee- 
slon  nntil  the  debt  le  paid.  "The  mortga- 
gee's right,  being  In  poRseaslon,  to  defend 
himself  iisttlnst  an  ejectment  by  the  mort^ 
giiKor,  Is  but  a  right  to  retain  the  posses- 
Blun  of  the  pledge  for  the  purpose  of  pay- 
ing the  debt.  8uch  a  right  U  hut  the  inci- 
dent of  the  debt,  and  haa  no  relation  to  a 
title  or  estate  In  the  lands."  Kortrlgbt 
V.  Cady,  21  N.  Y.  864.  "On  the  same  prin- 
ciple that  the  party  who  holds  goods  In 
pledge  for  a  debt  may  retain  these  goods. 
evL-n  after  an  action  at  law  upon  such 
debt  baH  been  barred,  the  party  who  has 
got  rightful  poHseflslon  of  land  mortgaged 
may  retain  possession  ttaereol  until  his 
debt  Is  paid,  although  be  can  bring  no  ac- 
tion to  enforce  the  debt.*  Henry  v. 
Mining  Co.»  1  Nev.  62:2.  In  Dntton  x. 
Wanwbauer.  21  Cal.  626.  It  la  said :  "When 
poBseRBloD  is  taken  by  the  mortgagee  after 
condition  broken  by  consent  of  the  mort- 
gagor. It  will  be  presumed,  in  the  absence 
of  clear  proof  to  the  contrary,  to  be  with 
the  underatandiuK  that  tlie  mortgagee  Is 
to  ret'elve  the  rents  and  profits,  and  ap- 
ply them  to  the  payment  ol  the  debt  se- 
cured. There  Is.  Indeed,  no  other  good 
renMon  why  the  mortgagee  should  be  let 
into  pOBSeBslun  In  preference  to  any  other 
party,  and,  unless  a  limitation  to  the  pe- 
riod of  po88CBslon  Is  fixed  at  the  time.  It 
will  be  considered  as  extending  until  the 
satisfaction  of  thp  debt.  Having  thus  en- 
tered, the  mortgagee  can  hold  against  the 
mortfrngor  and  atl  others  until  such  satis- 
faction is  obtatned.** 

The  rights  which  grow  ont  of  the  rela- 
tions existing  between  mortgagor  and 
mortgagee,  as  well  as  the  remedies  for  the 
enfon-enient  and  protection  of  those  rights, 
are  of  equitable  origin,  and  aretobedeter- 
mlned  by  the  principles  of  equity,  whether 
the  right  be  as>«erted  ortheremedy  sought 
in  an  action  at  law  or  In  equity.  These 
principles,  when  once  established,  become 
the  gutdaoce  of  courts  of  law  us  well  as 
of  equity,  even  In  those  cuuntrles  where 
tlie  tribunals  of  law  and  equity  are  dis- 
tinct. It  was  said  by  Lord  Rbdesdale: 
"The  distinction  between  strict  law  and 
equity  li«  never  in  any  country  a  perma- 
nent distinction.  Law  and  equity  are  In 
continual  progresBlon,  and  the  former  is 
cimstantly  gaining  ground  upon  the  lat- 
ter. A  great  purt  of  what  Is  now  strict 
law  was  forniorty  considered  as  equity, 
aud  the  equitable  d**ci8ionH  of  this  age 
will  unavoidably  be  ranke<l  under  the 
strict  law  of  the  next."  Section  307,  Code 
Civil  Proc,  declares:  "There  Is  in  this 
state  but  one  form  uf  civil  actions  for  the 
enforcement  orprotectlon  of  private  rights 
and  the  redress  or  prrvcntion  of  private 
wrongs. "  While  all  distinctions  In  the 
form  uf  actions  are  abolielied,  yet  tlie 
principles  upon  which  the  rights  of  par- 
ties are  to  be  determined  remain  to  guide 
the  Judgment  of  the  court.  Courts  look 
to  the  substantial  rights  of  the  parties  for 
the  purpose  of  determining  the  remedy  to 
which  they  are  entitled.  Irrespective  of 
the  form  of  the  complaint  under  which  the 
remedy  is  sought.  Whenever  a  mortga- 
gor seeks  a  remedy  against  bis  mortgagee 
which  appears  to  the  court  to  be  Inequi- 


table, whether  It  be  to  cancel  the  mort- 
gage as  a  cloud  upon  his  title,  (Booth  y. 
HoRkins.  76  Cal.  271, 17  Pac.  Rep.  225.)  orto 
enjoin  a  sale  underthepower  given  by  him 
In  the  security.  (Grant  v.  Bnrr,  64  Cal. 
298,)  or  to  recover  from  the  mortgagee  the 
possesElon  of  the  mortgaged  premises,  the 
court  win  deny  him  the  relief  he  seeks,  ex- 
cept upon  the  condition  that  he  shall  do 
ttiat  which  is  consonant  with  equity.  In 
accordance  with  these  prldetplea, It  lea 
settled  rule  that  a  mortgagor  cannot 
maintain  ejectment  against  nls mortgagee 
until  the  debt  is  paid.  Phyte  v.  Riley,  15 
Wead.  248;  Hubbeli  v.  Moulsou,  63  N.  T. 
225;  Fee  v.  Swlngly,  6  Mont.  596, 13  Pac. 
Rep.  875;  Rolterts  v.  Sutherlin,  4  Or.  220; 
Cooke  V.  Cooper,  18  Or.  142.  22  Pac.  Rep. 
945;  Frink  v.  Le  Roy,  49  Cal.  814;  Tall- 
man  v.  Ely,  6  Wis.  244;  Brinkman  v. 
Jones,  44  Wis.  512;  Sahler  v.  Signer,  44 
Barb.  614;  Madison  Ave.  Church  t.  Olirer 
St.  Church.  78  N.  Y.  82;  Den  v.  Wright,  7 
N.J.  Law,  175;  Wells  v.  Van  Dyke,  109 
Pa.  St.  335;  Duke  v.  Reed.  64  Tex.  705; 
1  Jou?s.  Mortg.  g  ns. 

The  debt  Is  notsatisfled  or  paid  by  mere 
lapse  of  time.  The  statute  of  limitations 
is  a  bar  to  the  remedy  only,  and  does  not 
extinguish,  or  even  Impair,  the  obligation 
of  the  debtor.  It  is  available  in  Judicial 
proceedings  only  as  a  defense,  and  can 
never  be  asserted  as  a  cause  of  action  In 
his  behalf,  or  for  conferring  npon  him  a 
right  of  action.  It  is  to  be  need  as  a 
shield,  and  not  as  asword.  "It  has  never 
been  held  that  the  expiration  of  the  Btat- 
utory  time  for  bringing  an  action  to  re- 
cover a  debt,  or  to  enforce  any  personal 
obligation,  operated  either  as  an  extln- 
gnishment  or  payment.  Such  a  result  can- 
not be  derived  from  the  langnage  of  our 
statute,  the  reason  or  policy  of  the  law,  or 
the  decisions  of  courts  in  tble  state  or 
elsewhere."  Grant  T.Burr,64Cal.  301.  The 
mortgagee,  after  the  mortgage  debt  has 
been  barred  by  the  statute  of  Tlmttatlons, 
cannot,  by  any  affirmative  proceedings 
on  his  part,  Invoke  tne  aid  of  the  court  for 
the  collection  of  the  debt;  bnt.lt  the  mort- 
gagor has  placed  him  In  the  possession  of 
the  land  mortgaged,  he  does  not  Icme  the 
right  thus  conferred  upon  him,  and  ean 
resist  any  action  by  the  mortgagor  to  de- 
prive him  of  this  security.  In  Frink  t.  Le 
Roy,  49  Cal.  314,  a  decree  of  foreclosure  and 
sate  of  the  mortgaged  premises  was  en- 
tered in  1S59.  Thereupon  Le  Roy,  one  of 
the  mortgagees,  took  possession  of  the 
premises  under  an  agreement  between  the 
parties  that  he  might  do  so,  and  apply 
the  rents  to  the  satisfaction  of  the  Judg- 
ment. In  1870,  Frink,  who  had  succeeded 
to  the  interest  of  the  mortgagor  In  the 
premises,  brought  an  action  In  ejectment 
against  Le  Roy  for  their  recovery.  Le 
Roy  in  his  answer,  by  way  of  equitable  de- 
fense, set  up  the  mortgage,  the  Judgment 
foreclosing  the  same,  and  the  agreement 
under  which  he  had  taken  possession.  To 
this  defense  the  plaintiff  pleaded  the  stat- 
ute of  limitations.  Upon  an  appeal  from 
the  Judgment  in  favor  of  the  plaintiff,  the 
supreme  court  held  that  the  statute  of 
limitations  hsd  no  application,  and  that 
Le  Roy's  right  to  remain  in  possession  un> 
der  the  agreement  was  not  affected  by  It, 
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Baying:  that  "the  equity  of  Le  Roy  to  be 
maintained  In  possesBloii  antii  satlsfac- 
tion  o(  the  debt  Ib  not  lost  from  the  fact 
that  tor  upwards  of  ten  yeare  be  bas  been 
in  the  actual  poBseBsioa  of  that  of  which 
he  iB  now  sought  to  bedeprlved. "  In  Hub- 
bell  V.  Muulson.  53  N.  Y.  225,  Jt  was  held 
that  the  mortKagor  could  not  maintain 
an  acUun  In  ejectment  aeulnst  the  mort- 
gaeee  for  the  mortgagucl  premises,  even 
though  he  could  prove  at  the  trial  that  the 
mortgagee  had  received  from  the  lands  Bnf- 
ficient  rents  and  proflts  to  satisfy  the  debt; 
that  such  receipt  did  not  ipso  facto  satis- 
fy the  mortgage  and  dlscharse  Its  Hen, 
but  waB  In  the  nature  of  an  equitable  set- 
off to  the  amount  doe  upon  the  mortgage 
debt;  and  that  until  after  a  Judicial  de- 
termination had  been  had  upon  an  ac- 
counting in  equity,  and  the  application  of 
these  receipts  decreed  by  the  court  In  sat- 
Infactlon  nf  the  debt,  the  mortficage  waH 
not  satlsfled.  Section  S46.  Code  CUil 
Proc.,  prorldee  that  "an  action  to  redeem 
a  mortgage  of  real  property,  with  or  with- 
out an  account  of  rents  and  profits,  may 
be  brought  by  the  mortgagor,  or  those 
claiming  under  him,  against  the  mortga- 
gee In  po^seHsion.  or  those  claiming  un- 
der him,  unless  he  or  they  have  continu- 
ously maintained  an  adverse  posBessIon 
of  the  mortgaged  premises  for  Ave  years 
after  breach  of  aoiue condition  of  themort- 
gage. "  It  the  mortgagor  could  maintain 
ejectment  agalnet  his  mortgagee,  after  the 
debt  for  which  the  mortgage  was  given 
had  become  barred  by  the  statute  of  llni- 
itatlonii,  he  would  have  no  need  to  bring 
an  actlnn  to  redeem  the  mortgage;  and,  if 
the  mortgagee  had  maintained  an  adverse 
possession  of  the  mortgaged  premises  for 
Ave  yearB  after  the  breach  of  some  condi- 
tion of  the  mortgage,  such  adverse  pos- 
session would  bo  a  complete  defense  to 
the  action  of  ejectment.  Mere  lapse  of 
time  does  nut  constitute  adverse  possee- 
sion.  but,it  the  mortgagor  could  maintain 
ejectment  as  soon  as  the  right  of  action 
upon  the  debt  waa  barred  by  the  statute 
of  limltatlonB,  the  provlBiona  of  this  sec- 
tion would  be  meaningless.  It  follows, 
from  a  consideration  of  the  principles 
which  we  have  herein  stated,  that  the 
equitable  defense  alleged  by  the  defendant 
was,  if  sustained  by  proofs,  sufficient  to 
defeat  theplalntiff's  right  of  recovery ;  and 
that  ttie  failure  of  the  court  to  malie  find- 
ings upon  the  issues  so  presented  waa  er- 
ror, for  whicli  the  Judgment  most  be  re- 
versed; and  it  is  so  ordered. 

We  concur:  BEATTr,O.J.;  McFarland, 
J.;  yuAKPSTEiN,  J.;  Patbbsom,  J.;  Dc 
Haven,  J.;  Qakoutte.  J. 


SB  CaL  m 

Smtth  et  al.  t.  WESTEnriKLD  et  at.  (No. 
13,935.) 

iSu^oreme  Court  tff  California.  March  19, 1891.) 

Cescbnt— Determikatioh  or  Heirship— Jpkis- 
DicTioN—DepoBiTioNB— Appeal, 
1.  Under  Code  Civil  Pnw.  Cal.  SS  23,  S8,  pro- 
viding that  an  action  is  ao  ordlaary  proccodinf? 
for  the  enforcement  or  ^tectioQ  of  a  right,  or 
the  redress  or  prevention  of  a  wrong,  and  every 
other  remedy  is  a  special  proceeding,  the  detor- 
toination  of  the  heirship  of  olaimouts  to  ao  es- 


(Ciil. 

tate  by  the  saperlor  court  Is  a  apedal  proceeding, 
and  under  Code  Civil  Proa.  Cal.  {  1064,  confer- 
Ing  lorisdiction,  and  providing  that  any  person 
claiming  to  be  an  heir  to  deoeued,  or  entitled  to 
distribatioQ,  may,  "after  the  ex^raUon  of  one 
year"  the  issuing  of  letters  of  administra- 
tion, petition  the  court  to  determine  the  rights  of 
persons  to  the  estate,  and  to  whom  distribation 
shall  be  made,  the  court  acquires  so  jnriadiution 
where  the  petition  is  filed  within  a  year  from  the 
issulngof  letters  of  administration. 

S.  The  supreme  court  will  not  dismiss  an  ap* 
peal  from  a  ludgmeut  of  the  sDpertor  court  on  toe 
ground  that  the  coturt  had  no  Jurisdiction  to  en- 
teitain  the  proceeding,  if  It  assumed  jurisdictiaii, 
and  rendered  an  afBrmative  ludgm^t. 

8.  The  deposition  of  "James  M.  T.."  taken 
nnder  a  commission  to  take  the  depoution  of 
'*Jno.  T.,  *  Is  not  competent  evidence. 

4.  Tne  admission  of  such  deposition,  where  it 
Is  as  to  a  material  fact,  is  groond  for  reversal, 
though  there  is  other  competent  evidence  of  the 
same  fact 

In  bank.  Appeal  from  superior  court, 
Nevada  county;  J.  W.  Walling.  Judge. 

Jobo  Caldwell  tor  appellants.  P.  F. 
Stmottdaani  JameaA.  tstidger,  torrespond- 
euts. 

Hahribun,  J.  William  WeBterfield  died 
intestate  In  Nevada  county,  October  16. 
1888,  and  un  the  28th  of  that  month  letters 
of  administration  upon  his  estate  were  is- 
sued out  ol  the  superior  court  of  that 
county  to  the  public  adminlBtrator.  Feb- 
ruary 27. 1889,  the  plaintiffs  herein  filed  In 
said  superior  court  their  petition  In  the 
matter  of  suld  entate  for  a  determination 
by  the  court  of  the  interests  of  all  parties 
in  the  estate,  and  to  whom  distribution 
thereof  should  be  made,  and  that  uDon 
final  hearing  tliereof  theybedeclared  to  be 
the  sole  taeirs  of  said  estate,  and  that  the 
estate  be  distributed  to  them.  Thereup- 
on, upon  the  Rame  day,  the  court  made  an 
order  that  notice  be  given  requiring  all 
personscluiiuingto  belaterested  in  said  es- 
tate to  appear  before  enid  court  on  the 
20th  day  of  May,18S9.  and  exhibit  their  re- 
spective claims  of  helrslilporother  Interest 
In  said  eatate,  and  directing  t^at  said 
notice  be  personally  served  "^n  all  per- 
sons herein  named,  and  all  other  persons 
known  as  claiming  any  interest  in  said  es- 
tate, at  leant  thirty  days  before  the  time 
fixed  for  said  appearance;"  and  further 
directing  tbot  "service  of  said  notice  b<> 
made  on  all  said  persons  claiming  IntereHt 
In  said  estate  by  publication  thereof  in 
the  Dallj  Transcript,  a  newspaper  pub- 
lished in  «ald  Nevada  county,  and  that 
said  publication  be  made  at  least  once  a 
week  for  seventy  consecutive  days  before 
the  time  herein  named  for  such  appear- 
ance." At  the  time  of  filing  said  petition 
and  making  said  order  no  person  had  ap- 
peared claiming  any  Interest  in  the  said 
estate  other  than  the  petitioners,  nor  wei'e 
any  other  persons  "named"  in  said  peti- 
tion or  order.  Notice,  as  required  by  said 
orrler.  was  on  the  same  day  issued  by  the 
clerk  of  the  court,  and  on  the  27tli  day  uf 
Ihloy.  1S.S9,  the  court  made  its  order  and 
decri'p,  stating  that  "due  and  legal  notice 
to  all  persons  claiming  an  Interest  In  aald 
estate  as  heira  at  law  of  said  decc-ased  or 
otherwise  has  been  given,  and  that  the 
same  is  efltablishetl  of  record,  and  that 
this  decree  be  entered  In  the  minutes  of 
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this  conrt."  At  vailooB  dates  prior  to 
July  23, 1889,  the  plalntlDa  and  the  defood- 
ants  herelii  filed  their  appearance  and  rft- 
Bpectlve  claims  of  heirship,  and  on  that 
day  the  court  made  an  order  adjndKtng 
"that  the  detanlt  of  all  snch  persuns  that 
have  not  appeared  herein  aR  afureenld  be. 
and  the  same  1b  hereby,  entered  according 
to  law."  On  the  80th  day  or  July,  1889, 
the  plalntlfb  herein  filed  their  complaint 
In  the  matter  ol  said  estate,  setting  forth 
their  claims  of  heirship  thenito,  and  mak- 
ing aa  defendants  the  personB  who  had 
previoasly  appeared  undersaid  notice,  and 
filed  their  claims  of  heirship  to  eald  estate. 
The  defendants  thereafter  filed  auBwera  to 
said  complaint,  Betting  forth  therein  the 
facta  coDBtltDtioK  their  claims  of  helrstaip, 
and  praying  that  they  be  declared  to  be 
the  heirs  at  law  of  the  deceased,  and  en- 
titled to  the  distribution  of  his  estate. 
The  matter  was  thereafter  trted  by  the 
ronrt  without  a  Jury,  and  Judgment  ren- 
dered thatthe  plalntlBs^are  not  and  were 
not  relatives  of  said  William  Westerfield, 
deceafKd,  and  are  not  entitled  to  be  de- 
creed bis  heirs  at  law;*  and  also  that  the 
respondents  herein  "  are  the  lawful  heirs  at 
law  of  said  William  Westerfield,  deceased, 
and,  as  such,  entitled  to  inherit  his  es- 
tate." This  jodgment  was  entered  Janu- 
ary 3.1890,  and  the  plaintiffs, having  made 
a  motion  for  a  new  trial  upon  astotement 
of  the  case,  and  the  same  baring  been  de- 
nied, have  appealed  from  both  the  Judg- 
ment and  the  order  denying  the  new  trial. 

Section  1684,  Code  Civil  Proc.,  prorldea 
that  **  any  person  claiming  to  be  heir  to  the 
deceased,  or  entitled  to  distribution  In 
whole  or  In  any  part  of  such  estate,  may 
at  any  time  after  the  expiration  of  one 
year  from  the  issnlng  ol  letters  testament- 
ary or  of  administration  upon  such  estate 
file  a  petition  In  the  matter  of  snch  estate, 
praying  the  court  to  ascertain  and  declare 
the  rights  of  all  perBons  to  Bald  estate, 
andall  interests  therein, and  tu  whom  dls- 
tribntlon  thereof  flbould  be  made."  The 
section  further  provides  that  "upon  the 
fillns  of  said  petition  the  court  shall  make 
an  order  directing  service  of  notice  to  all 
persons  Interested  in  said  estate  to  appear 
and  show  cause  on  a  day  to  be  therein 
named; "  and,  after  prescribing  the  char- 
acter of  the  notice  to  be  given,  declares: 
**  Which  notice  shall  be  Berred  In  the  same 
manner  as  a  summons  in  a  civil  action; 
upon  proof  of  which  service,  by  affidavit 
or  otherwise,  to  the  satisfaction  of  the 
court,  the  eonrt  shall  thereupon  acquire 
Jnrisdl'itlon  to  ascertain  and  determine  the 
heirship,  ownership,  and  Interest  of  all 
parties  in  and  to  the  property  of  said  de- 
ceased. "  Proceedings  Tor  the  administra- 
tion of  the  estates  of  deceased  persons  and 
for  their  distribution  to  those  who  may 
be  entitled  thereto.  Including  the  deter- 
mination of  the  heirs  of  the  decedpnt,  are 
porely  statutory.  The  superior  court, 
while  sitting  aa  a  court  of  probate,  has 
only  snch  powers  as  are  given  It  by  stat- 
ute, and  such  incidental  powers  us  pertain 
to  all  courts  for  the  purpose  of  enabling 
them  to  exercise  the  Jnrlsdletion  which  is 
conferred  upon  them.  Alttaoagh  It  is  a 
court  of  general  Jurisdiction,  yet  In  the  ex- 
ercise <rf  these  powers  Its  Jarisdlctlon  Is 


limited  and  special ;  and  whenever  Its  acts 
are  shown  to  have  been  in  excess  oftbe 
power  conferred  upon  it,  or  wlthonttbe 
limits  of  this  special  Jurisdiction, such  acta 
are  nugatory,  and  have  no  binding  effect, 
even  upon  those  who  have  invoked  its  au- 
thority, or  submitted  to  Its  decision.  The 
authority  conferred  upon  the  superior 
court  by  The  above  section  to  determine 
the  faelrdhip  of  claimants  to  an  estate  Is  a 
"Bpecial  proceeding,**  within  the  meaning 
of  that  term  as  defined  In  the  Code  of  Civil 
Procedure.  Section  22,  Id.,  declares  that 
•*an  action  Is  an  ordinary  procee<llng  In  a 
court  of  Justice  by  which  one  party  prose- 
cntes  another  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  preven- 
tion of  a  wrong,  or  punishment  of  a  pub< 
lie  offense;**  and  section  2S  of  the  same 
Code  declares  that  "every  other  remedy  is 
a  special  proceeding."  Jurisdiction  of 
special  proceedings  Is  conferred  by  thecon- 
stitution  upon  the  superior  court;  but. in- 
asmuch aa  special  proceedings  are  only 
such  as  arecreatedand  authorized  by  stat- 
ute, the  court.  In  the  exprclse  of  this  juris- 
diction, is  limited  by  the  terms  and  condi- 
tions under  which  the  proceedings  were 
authorized.  It  la  stated  In  the  briefs  ot 
both  appellants  and  respondtintBthat  this 
may  be  regarded  as  a  contest  to  deter- 
mine faeirshlpunder  the  general  provisions 
of  the  probate  law,  preparatory  to  the 
final  distribution  of  said  estate.  We  have 
not  been  referred,  however,  to  any  section 
of  the  Code  which  authorizes  such  proceed- 
ing other  than  section  1664;  and.  as  we 
have  above  shown,  unless  authorized  by 
statute,  the  superior  court  has  no  power 
by  virtue  ot  Its  general  jurisdiction  In  cases 
at  law  and  In  equity  to  entertain  a  pro- 
ceeding of  this  character.  Section  1664,  Id., 
provides  that  distrlbntlon  ot  an  estate 
may  be  made  on  the  settlementot  the  final 
account,  provided  a  petition  therefor  has 
been  filed  with  said  account,  and  section 
1665,  Id.,  provides  that  at  any  time  Bubse- 
quent  to  the  final  settlement  of  the  ac- 
count distribution  may  be  made.  When- 
ever distribntion  Is  sought  tinder  either  of 
these  sections  the  court  has  power  to  in- 
quire into  and  determine  who  are  the  heirs 
of  the  deceased  and  entitled  to  receive  the 
eetate;  but  the  terms  of  each  of  these  sec- 
tions show  that  this  power  can  be  exer- 
cised only  after  the  final  accounts  ol  the 
admlulstrator  have  been  settled. 

In  view  of  the  principles  above  stated, 
and  of  tbA  statute  under  which  the  pro- 
ceedings herdn  were  had,  It  results  that 
the  superior  court  had  no  Jurisdiction  to 
entertain  the  petition  of  the  plaintiffs,  or 
to  determine  who  were  the  legal  heirs  of 
the  deceaaed.  The  petition  of  the  plain- 
tiffs, under  which  thf  court  proceeded  to 
act  and  to  render  judgment,  was  filed  In 
the  superior  court  within  less  than  four 
months  after  the  Issuance  of  letters  of  ad- 
ministration upon  the  estate  of  the  de- 
ceased; and  the  complaint  and  answers 
upon  which  the  Issues  were  tried  were  all 
filed  before  the  expiration  of  the  year. 
The  court,  however,  had  no  Jurisdiction 
to  entertain  any  petition  for  this  purpose, 
or  to  make  any  order  that  would  be  bind- 
ing upon  the  heirs  of  thedeceased,or  upon 
those  who  may  claim  to  be  such  heirs,  until 
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"after  the  expiratiOD  of  one  year  from  the 
Iraalng  of  letters  of  administration  npoo 
said  estate. "  It  does  nut  appear  from  tbe 
record  tliat  tbe  respondeaCs  made  aay 
objection  In  the<rouri  below  to  Its  want  of 
Jurisdiction,  but  they  now  ask  that  the 
appeal  be  diHmiKHed  upon  the  ground  that 
the  proceeding  was  InstltntPd  before  tlie 
expiration  of  a  year  after  the  Issuanre  uf 
the  letters  of  administration  upon  the  es- 
tate of  the  deceased.  This  coart  will  not, 
however,  dismiss  an  appeal  from  a  Juds- 
ment  of  tbe  superior  court  upon  tlie 
sround  that  that  court  had  nojuriedic- 
tlon  to  entertain  the  proceeding  when  it 
has  assumed  such  jurisdiction,  and  ren- 
dered an  affirmative  Judsment  therein. 
Our  appellate  Jurisdiction  over  the  Judg- 
ments of  the  superior  court  Includes  those 
In  which  that  court  improperly  assumed 
Jurisdiction,  as  well  as  those  in  whlcli  It 
was  properly  entertained.  It  is  rerieory 
of  tbe  action  of  that  court,  and  is  to  be 
exercised  by  afflrraing,  correcting,  modify- 
ing, or  setting QHide  its  Judgments;  where- 
as. If  the  appeal  therefrom  is  dlsmlnsed, 
tbe  Judgment  would  remain  as  originally 
pronounced.  Section  1664,  supra,  pro- 
vides, however,  that  "all  appeals  herein 
must  be  taken  within  sixty  days  from  tbe 
date  of  the  entry  of  tbe  judgment  or  the 
order  complained  of."  The  judgment 
herein  was  entered  January  3, 1890,  and 
the  appeal  therefrom  was  not  taken  until 
Juno  2. 1S90.  It  follows,  therefore,  that 
by  reason  of  tbe  failure  to  take  the  appeal 
from  the  judgment  until  more  than  GO  days 
after  its  entry  we  bare  no  Jurisdiction  of 
that  appeal,  und  it  must  be  dismissed. 

The  appeal  from  the  order  denying  the 
plaintirf*s  motion  for  a  new  trial  was, 
however,  taken  within  60  days  after  its  en- 
try, and  can,  therefore,  be  reviewed  by  us. 
A  commission  was  issued  out  of  tbe  supe- 
rior court  to  Orris  C.  Cobb  to  take  the 
depositions  of  several  witupUBes  named 
therein,  one  of  wh(>m  was  "Jno.  Thomp- 
son," of  Cincinnati,  state  of  Ohio.  At  the 
trial  of  the  cause  the  respondents  offered 
to  read  In  evidence  the  deposition  of  James 
M.  Thompson,  taken  under  saldcominis- 
siou,  to  which  the  appellants  objected  on 
the  ground  that  the  commission  to  Cobb 
did  not  authorize  him  to  take  the  deposi- 
tion of  James  M.  Ttiompson,  but  to  take 
thatofooe  John  Thompson.  Upon  this 
objection  being  made,  J.  C.  McBurncy  tes- 
tified on  behalf  of  the  respondents  that 
he  presented  tliem  in  the  matter  of  tak- 
ing said  deposition,  and  was  pemonally 
aeqnainted  witli  said  James  M.  Thomp- 
son at  the  time  of  the  Issuaut^e  of  the  coni- 
mission  to  take  his  deposition,  and  that 
"  tbe  name  intended  to  be  inserted  in  said 
commission  was  JameH  M.  Thompson, 
and  tbeperson  designated  as  John  Thomp- 
son in  said  commission  was  identical." 
It  was  not  shown, however,  that  this  fact 
was  known  by  or  ever  comnianicated  to 
the  appellants,  and  the  difference  in  tbe 
names  would  presumptively  indicate  dif- 
ferent perHons.  The  court  overruled  their 
objections,  and  allowed  tbe  deposition  to 
be  read.  This  ruling  was  erroneous.  The 
commissioner  had  no  authority  to  take 
the  testimony  of  any  person  other  than 
those  named  la  the  commlsBlon,  and  tbe 


testimony  of  any  person  not  so  named 
wasDot  properly  taken  by  him,  and  should 
not  have  been  received  in  evidence.  The 
real  name  of  the  person  whom  the  defend- 
ants intended  CO  examine  under  the  com- 
mission should  have  been  given  to  the 
plaintiffs  and  inserted  in  tbe  commission, 
in  order  that  tbe  plaintiffs  might  intelli- 
gently prepare  their  crosw-interrogatories. 
This  not  having  been  done,  tbe  Caking  of 
the  testimony  of  James  M.  Thompson 
was. so  far  as  they  were  concerned,  purely 
ex pHrte,Hnd  should  harenoeffect  against 
them  In  determining  the  Issues  In  the  case. 
Brown  v.  South  worth,  9  Paige,  351; 
Scholes  V.  Ackerland,  13  111.650;  Strayer 
V.  Wilson.  54  Iowa,  565,  7  N.  W,  Kep.  7; 
Denny  v.  Hortun,  11  Daly.  361;  Patterson 
V.  Railway  Co.,  64  Mich.  91.  19  K.  W. 
Bep.  766.  In  Brown  v.  South  worth, 
suprH,  a  commission  had  been  issued 
to  talie  the  testimony  of  James  Kurd, 
whereas  the  true  name  of  the  witness 
who  was  intended  to  be  examined,  and 
who  in  fact  was  examined,  was  Imus 
Hurd.  The  court,  upon  the  abjection  of 
the  defendant,  excluded  the  depusttlon 
upon  the  ground  that,  "owing  to  the  mis- 
take In  his  Christian  name,  he  whs  not 
one  of  the  witnesses  that  tbe  commission- 
era  were  authorized  to  examine,  and 
would  not,  therefore,  by  the  laws  of  any 
country,  be  guilty  of  perjury  II  his  deposi- 
tion was  false. "  In  Scholes  v.  Ackerland,  su- 
pra, a  commission  had  been  issued  to  take 
the  testimony  of  Seymour  Bank  of  Cincin- 
nati. The  deposition  of  Seigmund  Bank, 
and  signed  "Selgmund  Bank,"  was  taken, 
and  returned  with  tbe  commission.  Tbe 
supreme  court  held  that  it  was  error  in 
the  trial  court  to  admit  the  deposition  in 
f'vidence,  saying:  "The  dedltuus  directed 
the  commissioner  to  take  the  testimony 
of  one  person,  and  under  It  the  deposltiim 
of  another  person  was  taken.  The  special 
authority  was  not  pursued.  The  names 
were  essentially  variant,  and  clearly  Indi- 
cated different  individuals."  We  cannot 
agree  with  the  respondents  that.  Inas- 
much as  other  witnesses  testified  to  tbe 
same  fai-.t,  this  was  an  immaterial  error. 
One  of  the  Issues  prraented  for  trial  In  the 
case,  and  which  was  sharply  contested  on 
both  sides,  was  whether  the  name  of  tlie 
plaintitf'sratberwas"  WeBtfleld"or"  West- 
erfield."  The  respondents  alleged  In  their 
answer  that  the  true  ntimo  of  the  plain- 
tiff's father  was  Charles  Westrield,and  llie 
coart  found  that  the  plaintiffs  are  "  the  ift- 
Hue  of  Charles  Westfield  and  Mary  West- 
field,  bis  wife."  It  was  for  the  purpose  of 
estnhliHblng  this  fuct  that  the  defendants 
issued  tbe  commission  to  take  the  testi- 
mony of  the  witnesses  atCinclnnatl.  This 
fn)  not  a  case  where  an  incidentul  and  col- 
lateral fact  which  may  not  be  seriously 
contested  bad  been  shown  by  incompetent 
evidence,  but  the  testimony  of  the  wltaess 
bore  directly  upon  the  main  point  In  Issue. 
In  such  a  cane  all  the  evidence  upon  that 
point  becomes  material,  and  the  Introduc- 
tion of  any  incompetent  testimony  is  pre- 
sumed to  cause  an  injury  to  the  opposite 
party.  We  cannot  determine  the  weight 
which  the  court  below  gave  to  the  testi- 
mony of  thla  witness  In  reaching  Itscun- 
dusiun  apun  this  controverted  point.  If 
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the  respondents  believe  that  thla  tratlmo- 
ny  tif  the  witness  was  aanpcessary  for  the 
purpose  ol  cBtabllsfalng  their  case,  they 
Bbuuld  have  declined  to  Introduce  It  alter 
the  objection  bad  been  made  thereto. 
They  cannot  now,  after  InsiHtlus  upon  a 
ruHuK  In  their  favor,  and  Introducing  the 
testimony,  say  that  the  error  was  barm- 
less. 

Other  errors  appear  from  the  statement 
of  the  case  to  have  been  assigned  by  the 
apT>ellantH,  but.  Inasmuch  as  the  error  In 
receiving  In  evidence  the  above  deposition 
necessitates  the  reversal  of  the  order  de- 
nying a  new  trial,  and  In  view  of  what  we 
havt>  said  upon  the  Jurisdiction  of  the  su- 
perior court  to  entertain  the  proceeding, 
It  Is  unnecessary  to  pass  upon  the  correct- 
ness of  the  otherrullngs  olthe  conrt  which 
were  excepted  to  by  the  plaintiffs.  The 
appeal  from  the  Judgment  Is  dismissed, 
the  order  of  the  court  below  denylns  u 
new  trial  Is  reversed,  and  that  conrt  di- 
rected to  enter  an  order  dlsrolsslnir  the  pe- 
tition of  theplalntitts,  and  all  pruceedlngs 
sobseqaently  taken  thereunder. 

Wo  concur:  DsHaten.J.:  McFablanb, 
J.;  Fatkksom,  J.;  Sbarpstein,  J.;  Ga- 

BOUTTB,  J. 

m  cw.  m 

Bt  parte  Gstrado.   (No.  20,S19.) 

(Supreme  Court  of  CaWovnAa.  March  81, 1891. ) 

ASDUOTION — COKinTirBNT. 

1.  An  order  of  commitment  for  taking  a  fe- 
male away  for  the  purpose  of  prostitution  "from 
her  father,  mother,  gnardian,  or  other  person 
having  the  legal  charge  of  her  person, "  in  viola- 
tion 01  Pen.  Code  Cal.  S  267,  need  not  recite  that 
the  father,  mother,  or  gnardian  had  le^l  charge 
of  the  female's  person,  since  the  law  gives  them 
such  charge. 

8.  A  defect  in  the  commitment  In  describing 
the  offense  Is  immaterial  If  It  Is  sufflclentiy  do- 
■cribed  In  the  order  indorsed  on  the  deposition. 

8.  Evidence  that  a  woman  took  a  girl  17 
years  old  to  a  house  of  prostitution,  to  act  as  a 
domestic,  warrants  her  commitment  for  taking 
the  girl  for  the  purpose  of  institution. 

In  bank.  Appeal  from  superior  conrt, 
city  and  county  of  San  Francisco 
B.  B.  Haskeil.  for  petitioner. 

Bbattt.  C.  J.  The  petitioner  Is  held  In 
the  custody  of  the  chief  of  police  of  the 
city  and  county  of  San  Francisco  under  a 
commitment  which  recites  an  order  of  the 
pollcejudge  holding  her  to  answer  "on  a 
charge  of  felony,  to-wit,  enticing  a  minor 
away  for  the  purpose  of  prostitution,  com- 
mitted as  follows:  said  Cora  Ewtrado  did, 
In  the  city  and  county  of  Han  Francisco, 
on  the  25th  day  of  February,  J891,  wlll- 
fally.  nnlawmily,  and  feloniously  take 
away  a  certain  female  under  the  nge  of 
eighteen  yearn,  "—naming  her, — **  of  the  age 
of  seventeen  years,  from  her  father,  for 
the  purpose  of  prostitution.  It  is  claimed 
that  the  Imprisonment  of  the  petitioner  Is 
nnlawfnl  for  two  reasons:  First  be- 
cause the  order  redted  in  the  commitment 
does  not  show  that  the  father  of  the  girl, 
from  whom  she  was  taken,  had  the  legal 
care  of  her  person;  and,  seconcf.  because 
the  evidence  adduced  at  the  examination 
ducB  not  show  any  reasuDable  or  probable 
T^.no.8— U 


cause  for  holding  that  the  petitioner  Is 
guilty  of  the  nffense  charged. 

The  first  ground  is  not  alleged  In  the  pe- 
tition upon  which  the  writ  was  Issued,  but 
Is  taken  by  way  of  objection  to  the  return, 
and  rests  upon  counsel's  construction  of 
section  2^7  of  the  Penal  Code,  which  reads 
as  follows:  "Bee.  207.  Every  person  who 
takes  away  any  female  nnder  the  age  of 
eighteen  years  from  her  father,  mother, 
guardian,  or  other  person  having  the  legal 
charge  of  her  person,  without  their  con- 
sent, for  the  purpose  prostitution,  is 
liable  to  Imprisonment  in  the  state-prison 
not  exceeding  five  years,  and  a  fine  not 
exceedintr  one  thousand  dollars."  Ac- 
cording to  the  construction  ol  this  section 
contended  for.  It  Is  not  suAlclent  to  allege 
and  prove  that  a  girl  hau  been  taken 
away  from  her  father,  mother,  or  guard- 
ian; it  must  also  be  alleged  that  the 
father,  mother,  or  guardian  had  the  legal 
chaise  of  her  person.  But  a  father, 
mother,  or  guardian  necessarily  has  the 
legal  charge  of  the  person  of  a  minor  child 
or  ward,  and  the  true  construction  of  the 
statute  only  requires  averment  and  proof 
of  legal  custody  when  the  child  is  taken 
from  some  other  person.  Moreover,  a  de- 
fect in  the  commitment  In  describing  the 
offense  la  immaterial  If  It  is  sufficiently  de- 
scribed In  the  order  Indorsed  on  the  dep- 
osition. (Ks  parte  Kell.  85  Cal.  309,  24 
Pac.  Rep.  742,  and  cases  cited;)  and  It 
is  not  alleged  In  this  case,  either  In  the  pe- 
tition or  by  way  of  traverse  to  the  return, 
tbat  a  Buffldent  order  was  not  so  In- 
dorsed, 

The  second  ground  relied  on  is,  it  possi- 
ble, more  barren  of  merit  than  the  first. 
Wo  note  In  passing,  that  the  petition,  bo 
far  as  this  ground  is  concenied,  was 
wholly  insufficient  to  call  for  the  Issuance 
of  the  writ  under  the  decision  In  Ex  parte 
Walpole,  84  Cul.  584,  24  Pac.  Kep.  SOS. 
But  the  writ  was  Issued,  and  on  the  re- 
turn enough  of  the  deposition  was  read  to 
show  that  the  petitioner  Induced  a  girl  of 
17  years,  to  go  to  a  house  of  prostitution 
for  the  ostensible  purpose  of  domestic 
service.  She  did  not  disclose  to  the  girl 
or  her  father  what  the  character  of  the 
place  was.  It  Is  contended  that  this  does 
not  show  that  the  purpose  of  taking  the 
girl  to  the  house  was  to  make  her  a  pros- 
titute; but  clearly  such  evidence  would 
sustain  a  verdict  against  the  petitioner. 
It  is  not  to  be  supposed  that  a  pritcuress 
will  furnish  direct  and  positive  proof  of 
her  guilt  by  openly  proposing  a  lire  of 
shame  to  a  girl  that  she  Is  seeking  to  lead 
astray.  On  the  contrary,  every  motive  of 
policy  win  conspire  to  Induce  her  to  pur- 
sue n  course  of  discretion  In  carrying  out 
her  design,  and  she  is  Judged  not  by  w^hat 
she  says  so  much  as  by  what  she  docs. 
People  V.  Marshall.  59  Cal.  386.  If  a  per- 
son )M  to  be  presumed  tolntend  thenatural 
consequences  of  his  acts.  It  Is  certainly  fair 
to  presume  that  when  a  woman  takes  a 
young  girl,  without  the  know^ledge or  con- 
sent of  her  parents,  and  puts  her  to  work 
as  a  domestic  servant  In  a  houseof  prosti- 
tution, she  Intends  to  lead  her  to  take  up 
that  sort  of  life;  for  it  is  very  certain  that 
amidst  such  surroundings  Hbecannot  long 
preserve  either  reputation  ur  modesty. 
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And  a  eoart  should  look  with  extreme 
suspicion  upon  sucb  an  excuse  as  tlie  peti- 
tioner ofTers  for  her  coDduct.  To  treat  It 
with  any  favor  would  make  the  nefarious 
traffic  of  wbicl]  she  Is  accused  easy  and 
safe,  when  It  ought  to  be  made  difficult 
and  dauKerous.  An  example  which 
would  enforce  the  lesson  that  domestic 
serrantB  for  such  places  aratobe  flouKbt 
outAlde  of  the  ranks  of  Immature  girls, 
would  beextremelysalDtary.  Theprlsoner 
Is  remanded. 

We  concur:  Db  Baven,  J.;  Gaboutte, 
J.;  McFaslanp,  J. ;  Shabpstein,  J.;  Hab- 

HISON,  J. 
88  Cal.  447 

Barkbart  t.  Kbon.  (No.  18,233.) 
(Su^preme  Court  of  Cal^omicu  March  26,  189L) 
Costs— Allowance. 
The  allowance  of  costs  is  in  the  discretion 
of  the  ti-ial  court,  and  Its  action  will  not  be  dis- 
tnrbea  on  the  tn^und  that  items  of  exi>en3a  al< 
lowed  against  appellant  were  incurred  by  his  co- 
defendant  only,  unless  the  record  shows  that  the 
items  were  not  Incurred  partly  by  appellant,  or 
tor  his  benefit. 

Department  1.  Appeal  from  superior 
court,  Santu  Cruz  county;  F.  J.  McCann, 
Judge. 

E.  SpaJsburjr  and  W.  E.  Turner,  for  ap- 
pellant. T.  H.  Laiae  and  Wm,  T.  Jeter, 
for  respondent. 

Habbison,  J.  The  plalntitt  moved  the 
court  below  to  retax  the  bill  of  costs  filed 
by  the  reepoudent,  by  stribinfr  out  each 
and  every  item  thereof,  upon  the  ground 
that  none  of  said  Items  were  incurred  by 
the  respondent  In  maintaining  ur  estab- 
lishing any  part  of  hlH  defenge  to  the  ac- 
tion, but  that  each  of  said  Items  was  so 
incurrt^d  by  nla  co-defendant.  The  court 
denied  the  motion,  and  the  plalnttO  has 
appealed. 

The  allowance  or  disallowance  of  items 
tor  the  expenses  and  disbursproents  In- 
corred  upon  the  trial  of  an  action  must  be 
left.  In  nearly  every  Instance,  to  the  dlscre* 
tlon  of  the  judge  before  whom  the  cause 
was  tried.  He  has  an  opportunity  to 
know  the  Issues  that  are  tried,  the  charac- 
ter of  the  prosecution  and  ul  the  defense, 
the  principal  points  upon  which  the  wit- 
nesses are  called,  and  whether  there  exist- 
ed any  necessity  for  calling  them.  We 
must  assume  that  he  would  not  allow 
costs  to  a  party  for  wltnrasra  that  were 
uiuiecessarlly  called,  or,  in  a  case  like  the 
present,  for  witnesses  who  were  not 
culled  for  the  respondent.  There  is  noth- 
ing in  the  record  in  the  present  case  which 
shows  that  the  court  did  not  properly  ex- 
ercise Us  discretion  In  refusing  to  strike 
oat  the  Items  nh]ecte<l  to.  The  plaintiff 
does  not  In  bis  affidavit  show  that  the 
witnesses  named  In  the  bill  of  costs  were 
not  necessary  for  tlie  defense  of  the  re- 
spondi-nt,  or  that  they  did  not  testify  In 
his  bchuir.  His  statement  that  certain  of 
the  witnesses  were  called  as  witnesses  for 
the  co-defendant  of  the  respondent,  and 
did  not  testify  on  behalf  o(  the  respond- 
ent, "except  in  a  general  manner  In  con- 
nection with  H.  F.  Kron.  •  •  *  and 
that  they  did  not  testify  on  behalf  ol  Os- 


car Kron,  as  contradlstlngolBTied  from  H. 
F.  Kron,"  Is  anadmlssion  that  they  did  In 
some  respects,  or  upon  some  matters,  tes- 
tify In  behalf  of  the  respondent.  So,  too, 
his  statement  that  other  witnesses  "did 
not  testify  as  to  any  separate  Issue,  as 
made  by  the  answer  of  Oscur  Kron,"  does 
not  snfflclently  show  that  the  items  for 
their  defense  as  witnesses  should  be  strick- 
en from  the  cost-blU.  The  character  of 
their  testimony  at  the  trial  is  not  a  test 
of  the  necessity  for  incurring  the  expense 
of  subpoenaing  them  as  witnesses.  The 
memorandum  of  costs  filed  by  the  re- 
spondent is  supported  by  the  affidavit  of 
his  attorney  that  "the  foregoing  items  of 
costs  and  disbursements  in  this  action  are 
correct,  and  that  the  said  disbursements 
have  been  necessarily  Incurred  In  said  ac- 
tion." and,  unless  controverted,  should 
control  the  decision  of  the  court.  The 
fact  that  the  items  for  the  fees  of  the  sher- 
iff, the  clerk,  and  the  reporter  were  for 
services  performed  for  both  defendants, 
and  not  **for  services  performed  for  Oscar 
Kron  alone,"  wunld  not  authorize  the 
court  to  strike  these  Items  from  the  cost- 
bill.  The  respondeat  may  have  himself 
paid  all  of  these  Items,  and,  if  so,  they 
were  expenses  necessarily  incurred  by  him 
In  Ills  defense.  The  order  appealed  from  Is 
affirmed. 

We  concur:    Garouttr,  J.;  Pateu- 

SON,  J. 

88  Cal.  44B 

Moui.TON  T.  Knapp.   INo.  12,312.) 

{Supreme  Court  cj  CcUifomia.  March  SB,  1891.) 

IjrniKcnoK— RBLiBFAaAnraT  EutoimoiT — LiACHKS. 

Where  defendants  consent  to  waive  all  de- 
fenses, and  confess  iudgment  on  the  strength  of  a 
verbal  agreement  that  plaintiffs  will  stay  ox6<-u- 
tioD  tor  a  year,  they  cannot  enjoin  a  sale  under 
the  execatfon  which  plalntifb  levied  before  the 
end  of  the  year,  being  guilty  of  laches  in  stand- 
ing by  and  permitting  me  execution  to  be  levied 
without  moving  the  court  to  recall  it  AfOrmlDg 
Moulton  V.  Knapp,  85  Cal.  885,  24  Fao.  Kep.  803. 

In  bank.  Appeal  from  superior  court, 
Stanislaus  county;  William  O.  Minob, 

Judge. 

E.G.  Knapp,  T.Z.Btakeman^an^  Wright 
&  ^Hzen.forappeltant.  Tiimerdk  Maddux 
and  J.  H.  Budd,  for  respondent. 

Paterson,  J.  In  Moulton  v.  Knapp,  ffi 
Cal.  3S5,  U  Pac.  Rep.  »0S,  (this cause,)  an 

injunction  had  been  granted  on  verified 
complaint  uloue.  It  was  held  that  plain- 
tiffs' remedy.  If  any  they  bad,  was  by  mo- 
tion to  set  aeide  the  executJun,  and  to 
stay  all  process  until  the  expiration  of  the 
year;  that  plaintiffs  were  not  entitled  to 
an  injunction.  That  decision  Is  the  law 
of  the  case,  and  is  conclutiive  of  the  ques- 
tion involved  iu  this  appeal.  The  judg- 
ment appealed  from  Is  bu»ed  upun  the 
complaint  on  which  the  preliminary  in- 
junction referred  to  was  granted,  and  de* 
crees  to  plaintiff  the  relief  therein  prayed 
for.  Judgment  reversed. 

We  concur:  MgFabland.J.;  DrHaten, 
J.;  Oaroutts,  J.;  Hahbisoh,  J.;  Sbabp* 

bTEIN,  J. 
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Netaoa  ScHoot^DisT.  r.  8hobobaft  et  oL 

(No.  14,092.) 

(Supreme  Court  qf  CallfomCu.  Haroli  19, 189L) 
SraciAi,  Acts— ScEooif-DisTKioTB— OmoBfl. 

1.  There  being  nothiog  la  the  old  oonstlta- 
tion  of  CallfcHTifa  which  prevented  sped&l  legiu- 
laUoQ,  Fol.  Code  Ca).  S  1393.  prorldinft  that  ''the 
number  of  school  trustees  for  any  scbool- district, 
except  where  city  boards  are  otherwise  aothor- 
lied  Dy  law,  shall  be  three, "  did  not  prevent  the 
passage  of  Act  Cal.  March  25,  1874,  creating-  the 
Kevada  schooi-dUtrict,  and  proridlng  for  the 
election  of  Its  directors,  and  toe  latter  act  con- 
trols. 

3.  Const  Cal.  art  ^  |  25,  prohlbitdng  the 
legislature  from  passing  local  or  special  laws  In 
certain  cases,  does  not  affect  past  Iqsislatlon. 

Shabpstiik,  3.,  dissenting. 

In  bank.  Appeal  from  aaperlor  coart, 
Nevada  coonty ;  J.  M.  Waluno,  Jodee. 

J.  J.  CaJdwelh  for  appellant.  NUes 
Searls  and  P.  F.  SlmoDd8,tor  reapondents. 

Per  Oouam.  This  action  Ib  broaght  In 
the  name  ol  the  Nevada  ecbool-dlstrlct; 
and  Ita  pnrpose  Is  tofaaTe  the  conrt  decree 
that  the  defendants  deliver  all  the  lots, 
buildings,  and  scbool-booBes  in  the  city  of 
Nevada,  nsed  for  the  purpose  ol  condactl&s 
the  pnblic  schools.  Into  the  possession  of 
George  E.  Shaw,  J.  I.  Caldwell,  and  N. 
DouKlae,  who  claim  to  have  been  recently 
elected  school  trustees  of  said  district. 
The  defendants,  all  but  two,  are  the  per- 
sons who  are  the  r^ularly  elected  and 
acting  school  directors  of  said  district,  un- 
der an  act  ot  the  l^lslature,  approved 
March  25, 1S74.  entitled  "An  art  to  estab- 
lish and  define  the  powent  and  duties  of 
the  board  of  educatioa  of  Nevada  Bcfaool- 
district,"  and  theothertwoarethe  janitor 
and  watchman  nndpr  said  other  defend- 
ants. The  point  relied  on  by  appellant  Is 
that  said  act  of  March  25,  1874,  under 
wblcb  the  board  of  education  of  Nevada 
City  has  been  acting  for  more  than  16 
yearH,  is  unconstitational,  and  totally 
void.  We  do  not  think  that  the  position 
taken  by  appellant  Is  tenable.  There  Is 
uuthlnf;  in  the  old  coniiitltutioa  which  pre- 
vented special  lAgislatlnn.  (Meade  v.  Wat- 
son, 67  Cat. 591, 8  Pac.Rep.811;)  and  there- 
fore the  fact  that  when  the  said  act  was 
pafwed  section  1^  ot  the  Political  Code 
provided  that  **  the  number  ol  school-trus- 
tees for  any  school-district,  except  where 
city  boards  are  otherwise  authorised  by 
law.  shall  be  three,"  did  not  prevent  the 
leslBlature  from  subsequently  creating  the 
Nevada  district.  The  latest  expression  of 
the  legislative  will  on  ttae  special  subject 
Iq  band  controls.  The  provision  of  the 
present  constitution.^  that  the  leglsla* 
ture  sball  not  pass  local  or  special  laws  In 
certain  cases,  applies  to  future.and  not  to 
past,  legislation.  Kx  parte  Burke,  59  Cal. 
6.  Neither  do  we  think  thattheactis  void 
because  Inconsistent  with  any  of  the  pro- 
visions of  the  present  constitution.  The 
lodgment  is  affirmed. 

Shakpstkin,  Jm  dissenting. 


>Cansb  CaL  art  4,  ISS. 
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BSBXT  v.  80UTBBR.V  PAO.  B.  Go.   (No.  18,- 

914.) 

(Supreme  C<nirt  tif  CaiUfornla.  March  90, 1891.) 

RULBOAD  COBtFANIKB  —  IkJURIBS  TO  PbRSOH  OK 
TbAOK — CONTBIBDTORT  NeQLIOBNOB. 

1.  Where  a  person,  seeing  a  traio  advancing 
<Hi  a  track  located  within  three  feet  teom  a  high 
station  platform,  hurriedly  crosses,  and  staiula 
iMtween  the  track  and  platform  for  the  train  to 
pass,  she  is  gnilty  of  oontributory  negligence, 
and  cannot  recover  for  Injuries  by  being  struck 
by  the  train. 

2.  In  an  action  for  injuries  In  such  case  there 
cannot  be  a  recovery,  notwithstanding  plaintifl's 
negligence,  on  the  ground  that  defendant's  em- 
ployes saw  her  dangerous  portion,  and  teiled  to 
stop  tiie  train  and  allow  ner  to  move,  if  the  com- 
plaint merely  allwea  negligence  on  defendant's 
part,  and  not  willful  and  wanton  negligence. 

Bbattt,  C.  J.,  dissenting. 

Commissioners*  decision.  In  bank.  A[h 
peal  from  superior  court,  Tulare  county; 
William  W.  Chobs,  Judge. 

E.  L.  Cratfir  and  Horace  H&wes,  for  ap- 
pellant. Justin  Jacobs  and  W.  A.  Qrajr, 
for  respondent. 

Vanclief,  C.  This  was  an  action  for 
damages  for  personal  injuries.  The  plain- 
till  hod  a  venllct  and  judgment  for  95.000. 
and  the  defendant  appeals  from  the  Judg- 
ment and  an  order  denying  Its  motion  for 
a  new  trial.  The  following  are  the  ma- 
terial facts:  The  accident  occurred  at 
Leemore,  a  small  town  between  Tulare 
and  Hnron,  In  the  afternoon  of  February 
13, 1888.  The  plaintiff  had  gone  to  the  de- 
pot with  a  friend,  one  Miss  Furnish,  to 
bid  good-bye  to  an  acquaintance,  uneMrs. 
Shlvely,  who  took  the  Ireigbt  train  which 
passed  t«emore  abciut  that  time.  The 
general  features  of  the  locality  are  as  fol- 
lows: The  main  track  ran  east  and  west. 
Almost  parallel  with  it,  and  a  few  feet  to 
the  south,  was  a  side  switch,  which  ran 
along  a  platform  about  four  feet  high, 
and  came  into  the  main  track  a  little  fur- 
ther to  the  east.  The  platform  was  about 
100  feet  long,  and  about  3  feet  from  the 
first  rail  of  the  side  switch.  The  train 
was  headed  towards  the  east.  Its  fur- 
ward  part,  consisting  of  the  engine  and 
some  flat-cars,  uncoupled  from  the  ca- 
boose, (which  was  left  standing  on  the 
main  track  opposite  tho  platform,)  for  the 
purpose  of  taking  on  some  box-cars  which 
were  on  the  western  end  of  the  side  switch. 
Mrs.  Shlvely  got  into  the  caboose,  aud  tho 
plaintiff  and  Miss  Furnish,  having  taken 
leave  ot  her,  started  to  go  around  by  the 
western  end  of  the  platform  to  the  street 
which  crosses  the  track  there.  They 
changed  their  minds,  however,  and  went 
towards  the  western  end.  By  this  time 
the  engine  and  the  platform  cars  were 
backing  down  the  side  switch,  and  pltiln- 
tiff  was  aware  ot  the  fact.  She  saya :  "  I 
knew  the  train  was  switching  before  I 
crossed,  but  I  thought  I  had  time  toes- 
cape  any  danger.**  "And  I  thought  that 
the  space  between  the  cara—X  had  never 
paid  any  particular  attention  to  that— 
and  I  thought  the  apace  between  the  cars 
and  the  platform  would  he  wide  enough 
that  I  could  walk  right  along  without 
being  injured  la  the  least.*  She  "crossed 
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the  switch  Just  at  the  end  of  the  box-cars. " 
MiBB  FurnUb  did  Dot  cross  the  switch. 
In  Ibis  regard  plaintlD  says:  "At  this  time 
Miss  Famish  was  with  me.  She  did  not 
crosH  the  track  with  me.  I  told  her  I 
thuusht  we  had  ample  time  to  itet  across. 
I  don't  know  what  her  answer  was  ex- 
actly. I  know  she  didn't  come.  I  could 
not  say  whether  she  said  anything  to  me 
about  Kolng,  or  that  there  was  not  time 
to  cross  the  track  before  the  cars  came. 
There  was  no  time  for  talking.  She  ml^ht 
have  spoke,  bat  I  did  not  hear."  Miss 
Fnmlab  says  that  she  did  nut  cross  be- 
cause she  waa  afraid.  There  were  two 
brakemen  employed  on  the  train.  One  of 
them  (Ferguson)  wub  on  the  ground  near 
the  box-car  for  the  purpose  of  signaling: 
the  engineer.  The  other  (Williams)  was 
on  the  end  of  the  flat-car,  but  got  dovrn  to 
make  the  coupling  when  the  end  of  the 
train  neared  the  box-car.  He  says:  "A 
young  lady  ran  In  between  the  bux-car 
and  the  flat-car. and  I  told  her  to  'get  out 
of  there,  or  you  will  get  hurt;'  and  she 
said, '  I  am  not  afraid.' "  The  fact  that  he 
did  not  say  this  Is  corroborated  by  Mies 
Furnish,  by  one  Benton,  "an  engineer  and 
pumper"  about  the  station,  and  by  Mm, 
Bhlvely.  The  plalntilT  says  that  H  the 
brakeman  spoke  to  her  she  did  not  hear 
him,  and  It  Is  assumed  that  lier  statement 
In  this  regard  Is  true.  After  she  had 
crossed  the  switch  she  found  that  she  had 
not  time  to  get  around  the  platform  be- 
fore the  end  of  the  train  reached  her,  so 
she  stood  with  her  back  against  the  plat- 
form. While  standing  In  this  position  the 
flat-cars  passed  her,  but  did  not  touch 
her;  and  she  does  not  seem  to  have  been 
alarmed.  In  this  regard  her  testimony 
was  as  follows:  "Question.  The  brake* 
man  at  this  tlmr  was  about  six  feet  from 
you.  Could  you  not  have  spoken  to  the 
brakeman,  and  asked  him  to  hold  nntll 
you  could  get  around  the  corner?  An- 
swer. Yes,  sir;  I  could.  Q.  Did  you  at- 
tempt to?  A.  No,  sir.  Q.  Did  you  do 
anything  but  press  back  against  the  plat- 
form? A.  I  did  not,  because  I  thought  I 
was  perfectly  safe."  The  same  sense  of 
security  appears  Irom  her  conversation 
with  Mrs.  iSbtvely.  The  latter  says:  "I 
looked  oat  the  caboose  window,  and  saw 
the  plaintiff  standing  between  the  flat-car 
and  the  platform.  I  told  her  I  thought  It 
was  a  dangerous  place  where  she  was. 
She  said  shewns  all  right;"  and  the  plain- 
tiff admits  that  this  conversation  oc- 
curred. The  defendant's  employes  evi- 
dently efanrcd  plaiDtlff'sopInlon  that  there 
was  no  danger,  tor  they  paid  no  farther  at- 
tention to  her.  The  brakeman  Williams 
says:  "I  went  about  my  work,  made  the 
coupling,  and  Mr.  Ferguson,  the  other 
brakeman,  gave  the  siKiial  to  go  ahead. 
When  he  i;ave  the  signal  to  go  ahead  the 
girl  was  out  of  my  eight.  I  did  not  see 
her.  She  must  have  gone  behind  the  box- 
car, or  I  would  have  seen  her."  The  en- 
gineer says  he  did  not  see  her  when  he  got 
the  signal.  And  the  fireman,  who  had 
seen  her  cross  the  switch,  says:  "She  dis- 
appeared Irom  my  sight.  I  cannot  tell 
which  way  she  went;"  and  he  went  on 
ringing  bis  bell  without  troubling  himself 


further  abont  the  matter.  The  plaintiff's 
account  does  not  dlKer  materially  from 
this.  Her  testimony  is  as  IuUowb:  "Qnes- 
tlun.  You  did  not  askritber  brakeman  to 

stop  the  train?  Answer.  No,  sir.  Q.  Bat 
simply  pressed  back  against  theplatform? 
A.  I  did.  Q.  State  whether  or  not  yoo 
are  positive  tliat  both  these  brakemcu 
sawyou.  A.  I  am  positive.  Q.  laskj'uu 
now  with  reference  to  that.  Do  you  mean 
to  say  at  this  time  that  both  of  those 
brakemen  were  looklngat  you  at  the  time 
the  car  was  coupled,  and  yoa  were  stand- 
ing here, pressed  up  against  tbe  platform? 
A.  I  mean  to  say  that  both  could  have 
seen  me.  Q.  You  mean  to  say  that  l>oth 
Could  haveseen  you?  A.  Yee.slr.  Q.  Yoa 
don't  mean  to  swear  positively  that  they 
were  both  looking  at  you  at  that  time? 
A.  X  didn't  say  they  werelooklng  at  me  at 
the  time;  but  I  know  positively  they  both 
saw  me.  They  saw  me  standing  there. 
Q.  At  some  time?  A.  At  some  time.  Q. 
Yoa  don't  mean,  then,  however,  to  be  un- 
derstood by  the  Jury  that  at  tlie  time  the 
coupling  was  made,  and  the  signal  given 
to  start,  that  both  these  brakemen  were 
looking  at  you  In  this  position?  A.  I 
contd  not  say  they  were  looking  at  me  Just 
at  that  time,  but  I  am  positive  they  both 
saw  me.  Q.  As  I  understand  yoa,  yoo 
are  positive  that  while  yon  were  standing 
there,  and  the  train  was  coming  in,  that 
they  saw  you  overon  that  side  of  the  car? 
A.  Yes,  sir. "  These  extracts  show  clearly 
enough  chat  the  employes  on  the  train 
saw  the  plaintiff  go  In  between  the  flat- 
ears  and  tbe  box-cars,  and  saw  her  stand- 
ing up  against  the  platform  as  the  flat- 
cars  passed  her.  but  paid  no  further  at- 
tention to  her,  apparently  sharing  her  be- 
lief that  she  was  safe.  But  neither  she 
nor  they  seem  to  have  thought  of  the  fact 
that  the  box-cars  were  wider  than  the 
flat-cars.  She  says:  "When  the  cars  be- 
gan to  m»ve  I  noticed  that  the  box-ears 
were  considerably  wider  than  the  flixl. 
Then  I  fully  realized  my  danger.  NuCuiitIt 
that  time."  The  first  car  strock  and 
crushed  her  shoulder,  whereupon  she  threw 
herselt  upon  the  ground,  aud  the  train 
passed  without  Injuring  her  further. 

Allot  the  foregoing  tacts  appear  wlthont 
substantial  contradiction.  The  only  con- 
flict Is  as  to  whether  she  heard  the  brake- 
man  tell  her  not  to  go  in  there;  and  for 
tho  purposes  of  the  opinion  it  Is  assumed 
that  she  did  not  hear  him.  Upon  these 
facts  It  seems  clear  that  her  own  n^ll* 
gence  contributed  directly  and  approxi. 
mately  to  the  Injury.  Shehad  voluntarily 
placed  herself  in  a  dangerous  position,— a 
position  in  which,  as  It  turned  out,  she 
would  be  almost  certain  to  be  injured  by 
the  running  of  the  cars  in  the  ordinary 
way,  and  from  which  her  more  prudent 
companion  shrank  hack  In  fear.  Now,  if 
the  defendant's  employes  had  not  seen  her 
position  of  danger,  the  defendant  would 
have  owed  her  no  dnty  to  take  any  par- 
ticular precaution,  and  c(maequcntly 
would  not  have  been  guilty  of  negligence. 
Toomey  v.  Railroad  Co..  (Cal.l  24  Pac.Rep. 
1074.  Butthe  defendant's  employes  saw  her 
in  time  to  have  avoided  the  accident,  and 
hence  were  bound  to  use  care.  Tiio  brake> 
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men  oaght  to  have  Rtopped  the  train,  and, 
If  necessary,  compelled  her  to  get  oat  of 
liarrn's  way.  Th^  did  not  do  this,  and 
hence  are  gallty  of  negligence.  But  the 
complaint  does  not  charge  that  there  was 
anything  wlIKal  or  wanton  ogalnat  the 
defendant.  It  eltnply  alleges  that  the  de- 
fendant "carelessly  and  negligently  "  ran 
one  of  Its  cars  against  the  plaintiff,  and 
this  is  all  that  the  evldoiceBhowK.  For 
this  negligence  on  the  part  ol  the  defend- 
aDt  plaintiff  wonld  have  had  a  caase  of 
actlno  If  there  had  been  no  contribotory 
negligence  on  her  part;  but  the  rale  la 
that,  wherever  the  negligence  of  the  plain- 
tiff contributed  directly  and  approxi- 
mately to  the  injury,  there  can  be  no  re 
Govery.  Such  negligence  must  have  con- 
tribnted  to  the  Injury,  not  remotely,  but 
directly  and  proxlinat^.  Needbani  t. 
Railroad  Co.,  S7  Cal.  409;  Kline  v.  Bail- 
road  Co.,  Id.  406:  Fernandez  v.  Railroad 
Co.,  52  Cal.  68.  But  I  think  that  such  was 
the  case  here.  The  plaintiff's  negligence 
was  certainly  not  remote  in  point  of  time. 
She  volnntarlly  went  into  a  dangeroiM 
place,  where  she  bad  no  right  to  be;  and 
the  brabeman  very  foolishly  allowed  her 
to  do  so.  The  fatal  mistake  lifter  this 
was  in  not  thinking  of  the  fact  that  the 
box-cars  were  wider  than  the  flat-cars; 
and  this  was  evidently  shared  by  all  the 
parties.  The  plaintiff  probably  was  cor- 
rect in  the  opinion  which  she  expressed  to 
Mrs.  Shlvely  shortly  after  the  accident. 
"She  said  It  was  some  ol  her  foollsbness, 
—It  was  her  own  fault,  I  asked  her  what 
in  the  world  did  she  go  In  there  lor.  She 
said,  'Some  of  her  own  foolishness.'"  I 
think  the  Judgment  and  order  appealed 
from  should  be  reversed,  and  the  cause 
remanded  tor  a  neiv  trial. 

We  concur:  Bkix!hbs*G.;  Foote,  CI 

PxR  CtntiAU.  For  the  reasons  dven  in 
the  foi^in^  opinion  the  judgment  and 
order  aTnsealed  fxcm  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Beatty.  G.  J.t  dissentizuE. 


(SS  Cal.  190) 

Mason  v.  Vestal.   (No.  14,001.), 
{Supreme  Court  of  California.  March  20, 1881.) 
EzBCUTioN — Claims  by  Third  Pebsoh— 

FaATJDULENT  CONVEYANCB. 

1.  In  an  action  axainst  an  officer  for  the  val- 
ue of  property  wrongfally  levied  on,  in  which 
plaintiff  olaims  title  by  purchase  from  the  exe- 
cution debtor,  defendant  may  bIiow  that  the  al- 
leged sale  was  fraudulent,  without  having  al- 
leged fraud  in  his  answer. 

2.  In  suuh  action  evidence  that  the  execution 
debtor,  who  was  a  witness  for  plaintiff,  before 
the  trial  made  statements  consistent  with  his  tes- 
timoDy,  is  not  admiBsible  either  in  rebuttal  of 
proof  of  inconsistent  statanents,  or  ot  evidence 
of  bis  bad  reputaUou  for  veradt^. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court.  Tehama  coanty ; 
Chart.bb  p.  Braynard,  Jud^e. 

John  F.  EUinon  and  J.  T.  Matlock,  for 
appellant.  A.  M.  McCoy,  CI»y  W.  Taylor, 
and  Jackaoo  Hatebt  tor  respondent. 

Tkmplb,  C.  This  api»eal  Is  from  the 
iadcmflDi  and  from  ao  order  denying  de- 
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fendant's  motion  tor  anew  trial.  The  suit 
wasbrought  against  the  sheriff  to  recover 
for  property  seized  at  the  suit  of  L.  New- 
comer against  James  Gleasnn.  who  Is  a 
brother  of  the  plaintiff.  The  answer  de- 
nies the  title  and  possession  of  plaintiff, 
jastllles  under  the  writ,  and  avers  title  in 
Qleason.  Plaintiff  derives  her  title  from 
Oleason,  and  at  the  trial  the  controversy 
was  as  to  the  validity  of  the  translbr 
against  her.  The  questions  raised  relate 
almost  entirely  to  alleged  erroneous  rul- 
ings In  the  admission  of  evidence  tending 
to  establish  tbe  bontt  Odea  of  the  sale  to 
plaintiff.  On  the  trial  the  plaintiff  object- 
ed to  the  testimony  of  defendant  on  this 
subject,  claiming  that  tbe  answer  did  not 
raise  tbe  iraue  of  fraud,  and  now  Insists 
tbat,  It  tbe  rallngs  complained  u(  are 
erroneons,  tbey  are  etni  not  InJarioDsfor 
tbe  same  reason.  It  la  claimed  that  the 
InBnffl<^ncy  of  this  answer  is  established 
by  the  cases  of  Albertoll  v.  Branbam,  80 
Col.  63S.  2ii  Pac.  Rep.  404,  and  Snkeforth  v. 
JU>rd.  (Cal.)  25  Pac.  Kep.  497.  In  those 
cases,  however,  the  dt^ndants  did  not 
content  themselves  with  simply  denying 
the  right  of  plaintiff,  Justifying  under  a 
writ,  and  averring  title  In  the  debtor  of 
the  attaching  creditor,  but  proceeded  to 
charge  tbe  plaintiff  with  an  attempt  to 
assist  the  debtor  in  defrauding  his  cred- 
itors. Jt  la  not  necessary  to  set  np  such  a 
defense;  it  has  been  held  that  thedefoid- 
ant  Is  not  required  to  anticipate  the 
sonrce  from  which  plaintiff  claims  to  de- 
rive his  title,  but.  It  he  does  proceed  to  set 
np  the  acts  of  fraud  which  he  charges  ren- 
der plaintiff's  title  Invalid,  he  must  state 
facts  which  are  sufficient  In  law  to  that 
end.  Bntsucbplea  Is  entirely  unnecessary. 
A  sale  made  to  binder,  delay,  and  defraud 
creditors  Is.  as  to  such  creditors,  absolute- 
ly void  and  not  voidable  merely.  Section 
8439.0ivlK'ode:  Freem.Ex'ns,§136;  Butler 
V.  CoIUns.  12  C^l.457.  When  the  defend- 
ant denies  tbe  plaintiff's  title,  and  shows 
himself  to  be  a  creditor,  such  evidence  is 
admissible  in  rebuttal  of  plaintifPs  proof 
o£  title.  It  shows  such  title  invalid;  that 
as  to  defendant  the  transfer  is  void.  This 
question  was  expressly  decided  in  this 
court  in  Grum  v.  Barney,  55  Cal.  254.  and 
in  Humphreys  v.  Harkev.  Id.  284.  and 
decisions  elsewhere  accord  with  these  de- 
cisions. See  Tupper  v.  Thompson,  26 
Minn.  385,  4  N.  W.  Rep.  621. 

James  Gleasou  was  a  witness  for  the 
plaintiff,  and  (?ave  evidence  in  support  of 
nearly  all  the  facts  constitutinEr  plaintijOTs 
case.  In  rebuttal  he  was  impeached  bv  evi- 
dence of  Btateni*>nt8  made  by  hlni  Incon- 
sistent with  his  testimony,  and  by  show- 
ing that  his  reputation  for  truth  waa  bad. 
The  pluintlff  was  then  allowed,  agalust 
the  objection  ol  defendant,  to  prove  by 
other  witnesses  that  he  hud  also  made 
statements  consistent  with  his  testimony. 
When  this  testimony  was  objected  to, 
connsel  explained  the  offer,  "  We  propone 
to  prove  [statements  made?]  at  a  time  ao 
far  remote  that  there  was  no  possibility 
be  would  foresee  It,  and  which  precludes 
the  Idea  tbat  the  story  was  a  fabrication 
of  recent  date."  Respondent  does  not 
claim therightto prove  such  statements  In 
rebuttal  ctf  tbe  statements  proved  by  de- 
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fendant.  but  elums  that  the  fact  that  his 
witness  was  impeached  by  evidence  of  bad 
reputation  .iustifies  such  evidence.  The 
first  thinff  that  strikes  one  upon  such  a 
proposition  is  that  this  character  of  evi- 
dence does  not  meet  the  emei^ncies  of  the 
case.  Where  a  witness  is  discredited  by 
showing  that  be  Is  not  dlsinterenteii,  but 
is  testifying  under  an  Inducement  to  mts- 
state  the  facts,  there  is  somo  plausibility 
In  the  claim  that  statements  tu  the  same 
effect  as  hin  testimony,  made  before  he  be- 
came interested,  tend  in  some  degi-ee  to 
show  that  his  testtmcmy  was  not  affected 
by  this  Interest.  Here  the  question  was 
whether  Gleason  was  a  truthful  man,  and 
the  evidence  had  no  bearing  upon  that  is- 
sue.  The  doctrine  upon  this  subject  is  dis- 
caseed  In  PtK)ple  v.  Doyell.  4«  Cal.  90; 
Barkly  v.  Copelond,  74  Cal.  1,  15  Pac.  Rep, 
307;  and  1  Greenl.  Ev.  S  469.  These  au- 
thorities do  not  support  the  respondent  in 
this  matter,  and  be  has  not  referred  us  to 
any  which  do.  On  the  hypothesis  of  the 
Y^aintiff,  Gleason  had  no  interest  in  the  ease, 
nor  eould  he  have  had  any  except  upon  the 
theory  of  the  defense  that  the  transaetion 
was  an  attempt  to  hide  his  property  from 
his  creditors;  and  upon  that  supposition, 
wno  can  tell  how  lonK  lie  had  been  sewk- 
Ing  A  cover  for  his  fraud?  It  is  denied 
that  the  evidence  was  material,  and  it 
must  have  been  Injurious.  The  trial  was 
before  a  Jury,  who  found  for  plaintiff.  We 
think  the  ruling  erroneous.  The  other  al- 
leged errors  need  not  be  noticed,  as  they 
may  not  be  repeated  on  a  new  trial,  ex- 
cept the  point  miidethat  the  evidence  does 
not  show  an  Immediate  delivery.  Upon 
that  point  we  think  there  was  evidence 
enough  to  warrant  thecourt  inaubiuittlDg 
the  matter  to  the  Jury.  We  advise  that 
the  Judgment  and  order  be  reversed,  and 
a  new  trial  ordered. 

We  concur^!   Vanclief,  C.  ;  Foote,  C. 

Per  Cdriau.  For  the  reaHons  given  in 
the  foregoing  opinion  the  }udgnifnt  and 
order  are  reversed,  and  ft  new  trial  or- 
dered. 


in  re  Cosstitutioxai.tty  op  a  Court  op 
Apfeai^s. 

(Su;>reT7i«  Court  of  CoUrado.   Feb.  10,  1891.) 

CODBT  OF  ApPEALa — COSflTITDTIOSAL  LaW. 

1.  Aa  Intermediate  coart,  faBvln?  appellate 
and  final  jiirisdiction,  can  be  conscitutionally 
created  in  Colorado,  but  it  cannot  be  ^iven  ap- 
pellate Jurisdiction  in  cases  within  the  appollato 
jurisdiction  of  the  supreme  court,  unless  its  Judg- 
ment in  such  cases  is  made  subject  to  review  by 
the  supremo  court. 

2.  Senate  Bill  Colo.  I7o.  08,  creattug  "the 
court  of  appeals, "  Is  constitutional. 

Senate  bill  No.  9S  provides: 

"  Be  It  enacted  by  the  general  assembly 
of  the  state  of  Colorado:  Section  1.  No 
writ  of  error  from,  or  appeal  to,  the  su- 
preme court  shall  lie  to  review  tlie  final 
judgment  of  any  Inferior  court,  unless  the 
Judgment,  or,  in  replevin,  the  value  found, 
exceeds  two  thousand  dollars,  exclusive 
ut  costs:  provided,  this  limitation  shall 
not  apply  where  the  mutter  incontroTursy 
relates  to  a  tranvhise  or  freehold,  nor 


where  the  construction  of  a  provision  of 
the  constitution  of  the  state  or  of  the 
United  States  is  necessary  to  the  determi- 
nation of  a  case :  provided,  further,  that 
the  foregoing  limitation  shall  not  apply 
to  writs  of  error  to  county  courts.  See.  2. 
There  is  hereby  established  a  court  which 
shall  have  appellate  .jurisdiction  only,  and 
which  shall  be  called  'The  Court  of  Ap- 
peals.' Said  court  shall  consist  of  three 
judges,  who  shall  possess  the  qualifica- 
tions required  of  judges  of  the  supreme 
court.  Sec.  3.  Immediately  upon  the  tak- 
ing effect  of  this  act,  the  governor  shall 
nominate,  and,  by  and  with  the  consent 
of  the  senate,  appoint,  one  judge  for  the 
term  of  two  years;  one  for  the  tenn  of 
four  years;  and  one  for  the  term  of  six 
years;  and  biennially  thereafter  he  shall 
in  like  manner  appoint  one  judge  for  the 
term  of  six  years.  The  term  of  office  shall 
begin  on  the  first  Wednesday  in  April  next 
after  each  regular  meeting  of  the  legisla- 
ture. The  Judge  having  the  shortest  term 
to  serve,  not  having  been  appointed  to  flli 
a  vacancy,  shall  be  the  president  of  the 
coort.  Vacancies  shall  be  filled  In  the 
same  manner  as  originalappointnientsare 
required  to  be  made:  provided,  that, 
where  such  vacancies  occur  during  the  re- 
cess of  the  seuHte.  the  governor  shall  till 
the  same  by  appointment  until  the  next 
meeting:  of  the  senate,  when  he  shall  nom- 
inate some  person  to  fill  snch  office.  Sec. 
4.  The  said  court  shall  have  Jurisdiction — 
First.  To  review  the  final  judgments  of 
inferior  courtu  of  record  in  all  civil  eases, 
and  in  all  criminal  cases  not  capital,  ,Sec~ 
ond.  It  shall  have  final  jurisdiction,  sub- 
ject to  thelimitatlonsstated  in  subdivision 
3  of  this  section,  where  the  judgment,  or. 
In  replevin,  the  value  found,  Is  two  thou- 
sand dollars  or  less,  exclnsive  of  ctjsts. 
Third.  It  shall  have  Jurisdiction,  not  final, 
in  cases  where  the  controversy  Involves  a 
fraiu'liise  or  freehold,  or  where  the  con- 
structiun  i>f  a  prorislon  of  the  constitu- 
tion of  the  state,  or  of  the  Unlte<^l  States, 
is  uecuHKary  to  the  decision  of  the  case; 
also  in  urimlnul  caHeH.  or  upon  writs  of  er- 
ror to  the  Judgments  of  county  courts. 
WritB  of  error  from,  or  appeals  to,  the 
court  of  appeals  simli  lie  to  review  final 
Judgiiients,  withi[i  tlie  same  time  and  In 
the  same  niflnner  na  is  now  or  may  here- 
(.ftor  be  provided  Ity  law  for  such  reriews 
by  t!ie  supreme  court.  Sec.  6.  Any  cause 
now  pending  In  the  supreme  court,  with- 
in the  jurisdiction  of  the  court  of  appeals, 
may,  by  -jt-der  of  the  Kuprcmo  court,  upon 
iititlcp  to  tbe  pai'ticH  or  tli'-ir  attorneys  of 
record,  bo  truiiKfcrred  to  the  court  of  ap- 
peulH  f'.tr  ilfttTiiiimitioii.  iiiiU'SH  objection 
to  Huirh  transfer  be  interponud  within  thir- 
ty dii.vH  after  service  of  tlie  notice  afore- 
said. Sec.  6.  Thecourt  of  appeals  sbail 
have  power  to  adopt  rules  regulating  the 
procedure  therein  in  the  same  manner  and 
with  like  effect  as  the  supreme  court ;  pro- 
vided, that  such  procedure  ahull  be  so  far 
similar  to  that  of  the  supreme  i-ourt  as  in 
the  judgment  of  the  judges  of  said  court 
of  appeals  may  be  practicable.  Sec.  7. 
Thecourt  of  appeals  niaylssusall  neces- 
sary and  proper  writs  and  other  processes 
In  causes  within  its  Jurisdiction.  In  the 
same  manner  and  with  the  same  effect  <t» 
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the  supreme  court.  It  shall  be  a  cuort  of 
l  ecord,  and  bave  a  Real.  Sec.  8.  Opinions 
Khali  be  delivered  as  may  be  required  of 
the  supreme  court,  and  may  be  published 
tn  like  manner  and  in  separate  volumes. 
The  reporter  of  the  supreme  conrt  shall  be 
the  reporter  of  the  court  of  appeals.  Sec. 
9.  The  clerk  of  the  supreme  court  shall  be 
the  clerk  of  the  court  of  appeals,  but  shall 
receive  no  extra  compensation  therefor. 
He  may  employ  such  deputies  and  other 
clerical  aHslstance  as  may  be  required  to 
traoBact  thebuslnesaof  tbe  cnnrt:  provid- 
ed, the  compensation  paid  such  deputies 
and  assistants  shall  not  exceed  tbe  sum  of 
$1,500  a  year  in  tbe  ag:gregate:  and  pro- 
vided, that  the  amount  thus  paid  shall 
not  exceed  the  amount  of  fees  In  cases  In 
said  court.  The  deputies  and  assistants 
shall  be  paid  la  the  same  manner  as  the 
deputies  and  assistants  In  tbe  boslness  of 
tbe  supreme  court.  Sec.  10.  Fees  shall  be 
fixed  In  said  court  In  tbesameroannerasln 
tbe  supreme  court.  Sec.  11.  The  Judges  of 
the  court  of  appeals  shall  each  receive  an 
annual  salary  of  five  thousand  dollart>,  to 
be  paid  in  the  same  manner  as  the  salaries 
of  Judges  of  the  supreme  court  are  paid. 
8ec.  12.  It  shall  be  tbe  duty  of  tbe  secre- 
tary of  state  to  provide  the  conrt  and  tbe 
fudges  thereof  with  suitable  rooms,  sta- 
tionery, fuel,  and  other thlngs,ln  llkeman- 
oer  as  tbe  supreme  court  and  the  Judges 
thereof  are  provided.  Sec.  13.  The  judges 
of  said  court  may  employ  such  steno- 
graphic and  other  clerical  assistance  as 
may  be  required  tor  the  proper  transac- 
tion of  their  duties,  at  a  compensation  not 
greater  than  that  allowed  for  like  services 
in  tbe  Bupremecourt :  provided,  such  com- 
pensation shall  be  paid  only  out  of  the  fees 
collected  In  said  court.  Sec.  14.  Terms  of 
court  shall  be  held  at  tbe  capltol,  at  such 
times  as  may  be  fixed  for  tbe  terms  of  tbe 
supreme  court.  Sec.  15.  Writs  of  error 
from,  or  appeals  to,  the  supreme  court 
shall  He  to  review  every  final  Judgment  of 
the  conrt  of  appeals  In  cases  which,  under 
this  act,  might  have  been  taken  for  review 
to  the  supreme  court  in  the  first  instance. 
Bucb  writs  of  error  shall  be  sued  out  or 
appeals  taken  within  sixty  days  after  the 
rendition  ot  the  ttnqi  judgment,  and  not 
thereafter.  Any  case  In  tbe  court  of  ap- 
peals, not  wltbtn  tbe  final  Jurisdiction 
thereof,  shall  bo  transferred  to  the  su- 
preme court,  upon  motion  ot  a  plaintiff  la 
error  or  appellee,  made  wlthl.i  such  time 
as  such  party  may  be  by  law  or  rule  ot  court 
required  tofilea  brief  In  tbe  case,  and  such 
ease  shall  be  for  hearing  tn  the  supreme 
court  tbe  same  as  If  originally  taken  there, 
and  all  bonds  or  other  obligations  shall 
remain  In  full  force  and  effect.  When  any 
•neb  case  is  taken  to  the  supreme  court, 
all  pleadings,  papers,  abstracts,  briefs, 
and  other  things  pertaining  to  the  cuso 
shall  be  transferred  to  tbe  supreme  court, 
and  new  briefs  and  abstracts  shall  not  be 
required,  except  by  special  rule  in  particu- 
lar eases.  Appeals  shall  be  perfected,  and 
a  writ  of  error  made  a  supersedeas.  In  the 
same  manner  and  under  the  same  condi- 
tions as  la  cases  brought  from  other 
courts.  Sec.  IG.  All  acts  and  parts  ot  acts 
Inconsistent  with  this  act  are  hereby  re- 
pealed. Sec.  17.  Whereas,  an  emergency 


exists,  this  act  shall  take  effect  and  be  In 
force  from  and  after  Its  passage. " 

The  following  questions  were  by  the 
senate  submitted  to  tbe  supreme  court  for 
determination:  **  First.  Uuder  the  state 
constitution,  can  an  Intermediate  court 
be  legally  created,  having  appellate  and 
final  jurisdiction?  Secoud.  II  sucba  court 
can  be  legally  created,  having  co-ordinate 
Jurisdiction  with  the  supreme  court  in  cer- 
tain classes  ot  cases,  what  Jurisdiction 
could  be  conferred,  and  to  what  extent  as 
co-ordlnute  Jurisdiction?  Tbtrd.  In  what 
cases  could  not  final  Jurisdiction  be  con- 
ferred upon  such  a  court  by  legislative  en- 
actment? Fourth.  Would  a  court  ofap* 
peals  with  Jurisdiction  as  provided  In  sen- 
ate bill  No.  98.  bereto  attached,  be  obnox- 
ious to  any  provisions  ol  onr  constltn- 
tlon?" 

Per  CtJBlAU.  In  response  to  tbe  Inter- 
rogatories presented  by  the  state  senate 
touching  the  creation  of  a  court  of  ap- 
peals, the  following  conclusions  are  ce> 
spectfully  submitted: 

An  Intermediate  court,  having  appellate 
and  final  Jurisdiction,  can  be  l^ally  cre- 
ated. Such  a  court  may,  by  leglslattvi 
enactment,  be  clothed  withappellate  Juris- 
diction in  cases  remaining  within  the  ap* 
pellate  Jurisdiction  of  the  supreme  court, 
provided  Its  Judgments  in  such  cases  are 
madesubject  to  review  by  the  latter  court. 
But  no  other  court  can.  under  the  consti- 
tution, be  given  final  appellate  Jurisdiction 
In  cases  left  by  law  within  tbe  appellate 
Jurisdiction  of  the  supreme  court.  In  re 
Court  of  Appeals,  9  Colo.  623,  31  Pac.  Rep. 
471.  Under  the  constitution  as  amended 
In  the  fall  of  ISSti,  a  court  ot  appeals,  as 
provided  In  senate  bill  No.  98,  submitted 
for  examlnatiun,  is  not  obnoxious,  so  tar 
as  we  are  advised,  to  any  constitutional 
objection. 

,  (S  Maho  [HaBb.]  «) 
JONBS  V.  MbtEBS. 
{Supreme  Caar*  tf  Idaho.  Manh  U.  USt) 
PuBuo  lamM— Canoelutioit  or  Pinai.  Rnmipn. 

1.  ThecommlMioDerof  the  fceneral  iaod-offlce 
of  the  United  Btuei  has  the  antiuvity  to  cancel 
the  An^  xeoelpt  or  oertliloatB  lasoed  w  a  pra> 
emption  entrymau  at  any  time  before  patent  ia- 
Bues  to  such  eatrymaD  upon  a  proper  showing, 
made  In  accordance  with  the  rules  and  regula- 
tions of  the  land  department,  that  said  entry- 
man  obtained  such  certificate  illegally  or  fraud- 
ulently. 

S.  The  fact  that  suoh  entryman  had  aold  and 
conveyed  the  land  ao  entered  to  an  innocent  pur- 
chaser would  not  deprive  the  commissiooer  of 
tbe  authority  to  cancel  an  entry  lUegallv  or 

fraudulently  made. 
{fiullabuM  by  the  Court) 

Appeal  from  district  conrt.  Bear  Lake 
county. 

Ejectment  to  recover  tbe  S.  E.  of  tbe 
N.  W.  %  of  section  33.  township  12  S., 
range  44  E.,  Boise  meridian. 

Smith  &  Smith,  tor  appellant.  JR.  S, 
Spence  and  Hawlejr  A  Reevea^  for  respond- 
ent. 

Sdluvan,  C.  J.  This  Is  an  action  In 
ejectment,  brought  by  the  plaintiff  against 
tbe  defendant,  to  recover  possesslun  of 


Digitized  by  Google 


216 


FACIFIO  B£FOBT£B,Toi»  26. 


(IdahOi 


certain  real  estate  Bltaated  In  tbe  county 
of  Bear  Lake,  In  thlH  state.  Tbe  com- 
plaint Is  the  ordinary  one  in  an  action  of 
ejectment.  The  answer  ia  a  general  de- 
nial of  tbe  alJegutiona  of  the  complaint, 
and  Bets  up  that  defendant  IsinposBeS' 
slon  of  said  land  nnderu  homestead  entry. 
Tbe  pleadings  are  not  verified.  The  case 
was  heard  In  the  court  below  upon  the 
folluwlng  Btipulatlon  of  facts:  "In  the 
above  cause  it  la  stipulated  and  agreed 
that  tbe  farts  are  as  followa;  That  abont 
the  month  of  August,  1884.  Laurltz  Nell- 
eon  made  pre-emption  declaratory  state- 
ment No.  1,362,  embracing  the  land  in  con- 
troversy in  thin  cause,  and  on  the  Ist  day 
of  October,  1885.  made  his  pre-emption  en- 
try and  final  proof  tor  the  land  embraced 
In  his  declaratory  statement,  being  the 
lands  Id  controversy  In  this  case  and  In  tbe 
case  of  S.  P.  Sorreuson  v.  Emll  Meyers, 
[post,  218.]  That  he,  on  that  day,  pur- 
chased aald  land,  and  paid  f200  therefor, 
and  took  patent  certificate  for  the  same. 
That  on  the  2sth  day  of  October,  1SS8, 
aald  Laurltg  S.  Ntfllson,  together  with  his 
wlfe,CatharIneNell8on,by  deed  of  convey- 
ance duly  executed  and  recorded,  con- 
veyed the  lands  described  In  the  complaint 
to  the  nialntm,  Thomas  W.  Jones.  Tbut 
ttaid  Tflomaa  W.  Jones  has  never  con- 
veyed any  ofsald  landtoanyotberperson. 
That  said  conveyancetoThomas  W.  Jones 
was  made  in  consideration  of  the  sum  of 
9200,  which  had  been  paid  In  the  month  of 
June  or  July,  That  satd  purchase 

was  made  in  good  faith  by  said  purchaser 
on  June  7, 1886.  That  the  defendant  filed 
an  atndavlt  in  the  United  Statea  land- 
ofilce  at  Oxford,  Idaho,  charging  that 
Laurlts  S.  Nellson  had  failed  to  comply 
with  the  requirements  of  the  pre-emption 
law  in  the  matter  of  residence  and  Im- 
provement of  said  land,  previous  tn  his 
final  proof  and  payment  therefor.  That 
Nellaon  waa  notified  by  the  ufficera  of  the 
United  titates  land-offlce  that  a  day  had 
been  set  for  hearing,  to  determine  the 
question  as  to  whether  his  final  entry 
abould  be  canceled  on  account  of  the  fraud 
cbarged.  That  Neilson  Ignoi-ed  this  no- 
tice, and.  did  not  endeavor  to  resist  such 
cancellation, It  itcould  bemade.  That  tiie 
defendant  appeared  at  the  time  appoint- 
ed. August  10,  1886,  and  offered  hla  evi- 
dence; and  that  afterwards,  on  the  24th 
day  of  January,  18S7,  an  order  was  made 
by  the  officers  of  the  land  department  of 
the  United  States  canceling  the  final  en- 
try of  Laurltz  8.  Neilson ;  and  thereafter, 
on  tbe  26th  day  of  January,  1887,  the  de- 
fendant, Emll  Meyers,  made  homestead  en- 
try upon  aald  land,  wbich  waa  accepted 
by  the  land  department  of  tbe  United 
States,  and  the  proper  certificate  Issued. 
That  tbe  defendant,  Emll  Meyers,  took 
possession  of  the  land  mentioned  In  tbe 
complaint  on  the  20th  day  of  January, 
1887,  and  bus  ever  since  bad  possession  of 
tbe  same.  That  a  reasonable  rent  for  tbe 
premises  described  In  thecomplaint  during 
tbe  time  that  the  defendant  hae  been  In 
possession  Is  $150.  That  the  damage  to 
the  plaintiff,  being  ejected  from  the  land, 
Is  $1.00;  and  It  is  agreed.  In  case  the  plain- 
tiff recover  in  this  case,  that  besball  recov- 
er ^.00  damages  lor  tbe  taking  o(  the  place 


by  tbe  defendant,  and  $150  damages  for 
rent  during  the  time  he  has  been  excluded 
tberefrom  by  the  defendant.  It  is  further 
agreed  that  said  Nellson  bad  not  resided 
upon  the  said  land  six  months  prior  to 
his  making  said  final  proof,  and  did  not 
reside  upon  the  land  at  tbe  time  he  made 
said  proof." 

It  Is  admitted  that  Laurlti  S.  Nellaon, 
the  grantor  of  plaintiff,  entered  the  land 
in  question  under  and  by  virtue  of  the  pre- 
emption laws  uf  the  United  States,  and 
that  at  the  time  he  made  bis  final  proof 
and  received  his  final  receipt  or  certificate 
from  the  receiver  be  had  not  resided  upon 
aald  land  six  months,  and  did  not  reside 
thereon  at  the  time  of  making  said  final 
proof.  It  is  conceded  by  appellant  that 
the  final  certificate  waa  procured  Illegally 
and  fraudulently,  but  appellant  contends 
that  tbe  land  department  of  the  United 
States  has  no  authority  to  cancel  an  entry 
where  final  certificate  has  been  Issued,  and 
tbe  land  described  therein  sold  to  such  a 
purchaser  as  the  stipulation  of  facta 
shows  appellant  to  be.  It  Is  admitted 
that  respondent  entered  a  context  to  act 
aulde  Neilson'a  entry  In  June,  1886.  It  la 
also  admitted  that  appellant  purchased 
the  land  In  question  from  Nellson  in  June, 
18N6,Bnd  paid  him  therefor  In  June  or  July. 
1886.  but  that  aald  Neilaon  did  not  execute 
a  deed  of  conveyance  conveying  said  land 
to  the  appellant  nntll  October  28,  1880. 
Nellson  was  duly  notified  that  said  con- 
test was  set  tor  hearing  August  10,  1886, 
but  failed  to  appear  and  defend.  The 
respondent  In  this  cause  Introduced  his 
testimony  at  said  hearing,  and  thereafter 
aald  entry  was  canceled  by  tbe  proper 
officer  of  the  land  department.  The  ques- 
tion, then.  Is,  had  the  land  department, 
under  tbe  facts  of  this  case,  tbe  authority 
to  cancel  said  entry?  The  secretary  ol 
the  Interior  la  given  by  law  the  entire  su- 
pervision of  the  survey  and  the  sale  of  the 
public  lands.  The  commission^'  of  tbe 
general  land-office  Is  by  law  required  to 
perform,  under  tbe  directions  of  the  secre- 
tary of  the  Interior,  all  executlvedurlea  ap- 
pertaining to  the  Burvey  and  sale  of  the 
public  lands  of  the  United  States.  The 
registera  and  receivers  are  but  local  offi- 
cers of  the  aeveral  lund-dlstrlcts,  cbarged 
with  the  performance  of  certain  duUea, 
and  subject  to  tbe  direction  and  aupervls- 
lon  of  the  commlsslnncr  of  the  general 
land-office  and  aecrctury  ot  the  Interior. 
From  the  orgnnizntlon  of  the  land  de- 
partment of  tlieUnited  Statesdown  to  the 
present  time  It  has  been  held  by  that  de- 
partment (and  by  the  supreme  courts  of 
numerous  states  and  territories)  that  It 
had  tbe  right  and  authority  to  cancel  all 
entries  of  publlclandsupon  a  propersbow- 
]ng,made  prior  to  the  Issuanceof  a  patent, 
If  the  entrynien  had  failed  to  comply  with 
the  law,  and  bad  procured  final  receipt  or 
certificate  upon  falae  proof.  In  re  Cogs- 
well, 8  Dec.  Dep.  Int.  1^,  and  authorities 
there  cited ;  Hosmer  v.  Wallace,  47  Cal. 
461;  Figg  V.  Hensley.  52  Cal.  299;  Hes- 
tres  v.Brennan,50Cal.211;  Vance  v.Kobl* 
berg,  BO  Cal.  846;  Randall  v.  Edert,  7 
Minn.  450.  (GII.  359;)  Gray  v.  Stockton, 
8  Minn. 629,  (Oil.  4T2;)  Judd  T.Randall. 
(Minn.)  29  M.  W,  Rep.  589;  Bellows  r. 
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Todd.  S4  low**,  31;  McLnne  t.  Bovee, 
85  Wis.  27;  Franklin  v.  Keller,  2  Neb. 
79;  Hayee  v.  Parker,  8  Pac.  Rep.  001.  We 
have  examined  the  casea  cited  by  counsM 
ror  appellant  and  many  other  cases  not 
clred.  and,  with  the  exception  of  Smith  v. 
EwlnK,  23  Fed.  Rep.  741,  have  been  unable 
to  find  any  case  that  Bustains  the  view 
taken  by  appellant.  The  .decided  welglit 
of  authority  Is  clearly  agninat  the  posi- 
tion contended  fur  by  appellant.  The  ap- 
nellant  cltea  Cornellns  v.  Kessel.  58  Wis. 
237. 16  N.  W.  Rep.  550,  as  taoldins  that  the 
commifisloncr  had  no  power  to  caacRl  a 
final  certificate.  The  court  says:  "The 
land  was  then  subject  to  entry.  It  was 
purchafied  by  him,  and  paid  for.  There 
was  no  fraud  or  mistake  In  the  transac- 
tion." In  the  case  ut  bar  It  is  admitted 
that  the  eiitryman  had  not  complied  with 
the  law;  that  he  had  not  resided  upon  the 
i^nd  six  months,  and  was  not  restdinfi* 
there  at  the  time  he  made  his  final  proof. 
The  case  at  bar  diflera  from  the  one  last 
above  cited  In  this:  )n  that  case,  there 
was  no  mistake  or  fraud ;  In  this,  there  ap- 
pears to  have  been  perjury  committed  In 
making  the  final  proof,  and  by  such  per- 
jury a  fraud  was  committed  upon  the 
land  department.  The  appellant  also 
dtee  U.  S.  v.  Minor,  114  U.  S.  228,i 
as  an  authority  In  this  case.  It  was 
held  in  that  case  that,  where  the  land  de- 
partment had  Issued  a  patent  upon  false 
and  peilnred  affidavits,  the  United  States 
1b  not  precluded  from  Inetltotlnf^  a  suit  In 
equity  to  cancel  such  patent.  It  does  not 
conflict  with  furuier  decisions  of  said 
court,  in  which  It  has  been  held  that  the 
decisions  of  the  land  department  upon 
questions  of  fact  and  mixed  law  and  fact 
arecoDclmdre. 

Appellant  contends  that  the  supreme 
court  of  the  United  States  lu  Myers  v. 
Croft,  18  Wall.  291,  holds  that  a  sale  by  a 
pre^mptor,  after  entry  and  final  proof 
and  the  Issue  of  a  final  certificate  to  a 
bona  ilde  purchaser  for  a  valuable  consld- 
•ratton,  conveys  to  the  purchaser  a  valid, 
legal  title.  The  court  In  that  case  In  no 
respect  intimates  that  the  grantee  of  a 

Ere-emptor would  get  an3'bettertltle  than 
Is  grantor  had,  or  that  any  title  would 
pass  If  the  grantor  had  not  In  good  talth, 
and  in  full  compliance  with  the  require- 
ments of  the  pre-emption  law,  entered  th* 
land  conveyed.  The  concluding  portion 
of  said  opinion  Indicates  very  strongly  the 
contrary  opinion.  The  court  says :  ''Hit 
bad  been  the  purpose  of  congress  to  at- 
tain the  object  contunded  for.  It  vould 
bave  declared  the  lauds  themselves  nn- 
alicnable  until  the  patent  was  granted. 
Instead  of  this,  the  legislation  was  direct- 
ed against  the  assignment  or  transfer  of 
the  right  secured  by  the  act,  which  was 
the  right  of  pre-emption,  leaving  the  pnv 
emptor  free  to  sell  his  land  after  entry.  If 
at  that  time  he  was  In  good  faith  the 
owuer  of  the  land,  and  had  done  nothing 
Inconsistent  with  the  provisions  of  the 
law  on  the  subject."  13  Wall.  297.  It  will 
not  be  contended  for  a  moment  that  Nel- 
son, appellant's  grantor,  was  In  good 
talth  the  owner  oi  the  land  In  question 

>6  Supu  Ct.  Bfip.  880b 


when  be  sold  the  same  to  the  appellant. 
The  case  of  Carrol  v.  Satford,  S  How.  441, 
cited  b.v  appellant,  proceeds  upon  the  tb»> 
ory  that  the  government  has  no  right  to 
refuse  a  patent  to  a  bona  Ode  purchaser 
of  laud  offered  for  sale.  The  court  says: 
"But  where  there  has  been  fraud  or  mis- 
take the  patent  may  be  withheld,  and  ev- 
ery other  purchaser  at  tax-sale  Incurs  the 
risk  as  to  the  validity  o(  the  title  he  par- 
chases."  The  case  of  Brill  t.  Stllefl,  35  HI. 
80».  Is  cited  by  the  appellant  as  holding 
that  the  commissioner  has  no  power  to 
canr<>l  the  final  certificate,  and  that  his 
doing  so  is  void.  The  court  says:  "Ifthe 
entry  was  authorised  by  law,  the  title 
passed  to  him,  subject  to  be  defeated  by 
the  proof  of  a  right  of  pre-emption;  and, 
II  unnuthoriEed,  he  acquired  no  title.  But 
until  It  was  shown  to  have  been  Illegally 
made,  or  to  have  been  defeated  bv  proof 
of  a  pre-emption,  the  certificate  of  pur- 
chase was  evidence  of  an  equitable  title." 
There  may  be  some  apparent  conflict  In 
the  Illinois  decisions,  but  In  the  case  of 
Robhins  r.  Bunn.  64  111.  43,  the  court  baa 
clearly  shown  that  there  Is  no  conflict  In 
the  dechilons  of  that  state  upon  this  ques- 
tion. The  court  says,  after  citing  Brill  t. 
Stiles,  supra,  and  other  decisions :  "These 
two  clnssps  of  cases  may  seem  at  first  in- 
consistent with  each  other,  and  there  are 
probably  some  expressions  In  the  various 
opinions  not  strictly  harmonious,  but  on 
further  consideration  It  will  be  seen  them 
Is  no  real  antagonism  In  the  decisions. 
The  cases  In  the  first  class  relate  to  pre- 
emption claims  upon  which  the  land-of- 
ficers have  decided.  The  preemption  law 
of  1S30  required  proof  of  the  facts  upon 
which  the  right  of  pre-emption  depended 
to  be  made  totbe  satisfaction  of  the  regis- 
ter and  receiver,  agreeably  to  rules  to  be 
prescribed  by  the  commissioner  of  the  gen- 
eral land-ofhce.  This,  by  Implication, 
gave  them  the  right  to  decide  all  cases  of 
contested  pre-emption,  so  far  as  they  de- 
pended upon  the  facts  of  prior  settlement; 
and  this  construction  has  been  uniformly 
given  to  the  law,  as  will  be  seen  by  the 
cases  before  cited  and  In  other  authorities 
quoted  in  the  opinions  pronounced  In  these 
canes.  The  finding  of  the  land-officers 
upon  the  facts  in  matters  of  pre-emption 
has  been  held  coucIusIvr  by  the  courts, 
upon  thefaralllarground  thatsuch  officers. 
In  these  proceedings,  were  acting  In  a 
Quasi  Judicial  capacity,  and  within  the 
scope  of  thdr  Ratboritr.  But,  on  the 
other  hand,  when  these  officers  have  under- 
taken to  cancel  a  patent  or  a  certificate  of 
entT7  for  which  a  purchaser  has  paid  his 
money,  either  at  their  discretion,  or  under 
some  patented  regulation  of  the  depart- 
ment which  the  law  did  not  authorize,  or 
nnder  some  clearly  erroneous  construc- 
tion of  the  lawof  congress, thecourts have 
held  themselves  not  bound  by  such  acts 
of  the  officers  of  the  land  department,  be- 
cause they  were  not  exercising  a  Judicial 
function  within  the  limits  prescribed  by 
law.  The  cases  cited  by  counsel  for  de- 
fendant win  be  found  to  relate  to  proceed- 
ings of  this  character.  Between  those 
two  classes  of  authorities  there  Is  a  clear 
and  sound  distinction.  In  the  one,  the 
proceedings  of  tbe  land-officers  are  bc^d 
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conclaaire,  becaaae  Judicial  In  their 
character,  and  within  their  conceded  juriB- 
dlctlon;  in  the  other,  such  proceedings  are 
held  notconcluBive,  because  they  are  either 
ministerial  la  their  character,  or,  II  Judi- 
cial, beyond  the  aatfaority  giren  by  the 
acts  of  congress. "  In  Stark  v.  Starrs.  6 
Wall.  402,  It  Is  claimed  that  the  supreme 
court  of  the  United  States  holds  that  "a 
right  to  a  patent  once  vested  is  treated  by 
the  government  when  dealing  with  the 
pablic  lands  as  equivalent  to  a  patent  Is- 
sue." Tbla  case  arose  under  what  is 
known  as  thn  "Or^on  Donation  Act,** 
and  under  that  act  the  right  of  the  claim- 
ant to  a  patent  became  perfected  when  the 
certificate  of  the  surveyor  general  and  ac- 
companying proof  were  received  by  the 
commissioner  of  the  general  land-office, 
and  he  found  no  valid  objection  thereto. 
In  that  case  the  law  had  been  fully  com- 
plied with  by  the  claimant,  but  the  com- 
missioner objected  to  issuing  thepatent  to 
Starb  upon  the  ground  that  the  land  was 
bruught  nnderthe  operation  olthe  "town- 
site  act."  and  was  not  subject  to  disposi- 
tion under  Raid  "donation  act."  It  the 
"donation  act"  ol  1850  was  applicable  to 
the  lands,  Stark's  right  to  apatent  became 
perfect  when  the  certificate  of  the  survey- 
or general  and  accompanying  proof 
showed,  in  the  Judgment  uf  the  commis- 
sioner, a  compliance  with  its  requirements. 
In  that  case  the  cummlssloner's  objection 
to  the  isfluanceof  a  patent  arose, not  from 
any  defect  In  the  certiflcate  or  proof,  but 
from  an  opinion  that  the  lands  were  sub- 
ject to  the  provisions  of  the  "  town-site 
act**  of  1844.  How  very  diOereut  from  the 
case  at  barl  The  appellant's  grantor  had 
not  complied  with  tbe  requirements  of  the 

Ere-emptloD  law.  Through  false  proof  he 
ad  obtained  a  final  certificate.  A  hear- 
ing was  ordered  long  before  the  appellant 
received  a  deed  of  conveyance  from  bis 
grantor,  and,  had  the  appellant  examined 
the  records  of  the  land-office  at  Oxford, 
Idaho,  he  would  have  found  a  contest 
pending  to  set  aside  his  grantor's  entry 
at  least  four  months  before  said  deed  of 
conveyance  was  executed.  II  an  entry- 
man  can  through  false  proof  pre-empt 
land,  and,  as  soon  as  he  obtains  his  final 
certificate,  sell  the  same,  and  convey  a 
valid  title.  It  seema  to  usthat  It  would 
"open  wide  the  door  to  frauds  innumera- 
ble and  to  an  extent  almost  Incalculable." 
Until  the  patent  Issues,  we  think  that  the 
rule  cuveat  emptor  applies  with  peculiar 
force  to  purchasers  of  lands  from  pre-emp- 
tlcm  entrymeu. 

Chief  Justice  Tripp,  oI  Dakota,  In  the 
cane  of  United  States  v.  Edward  H.  Dudley, 
IfiSl,^  rendered  an  exhaustive  opinion  as 
to  the  authority  of  the  land  department 
to  cancel  a  final  certificate  issued  to  a  pre- 
emptor.  In  which  he  reviews  and  com- 
ments upon  numerous  decisions  of  the  su- 
preme court  of  the  United  States  and  de- 
ctolons  uf  the  highest  coarta  of  many  of  the 


*A  nisi  jrrhu  decision,  (rendered  by  CSilef  Jiu- 
tloe  Tripp,  sitting  as  Judge  of  the  district  coturt,) 
and  Dot  reported  id  anv  reeralar  series.  But  see, 
also,  Vantongeren  v.  HeffemaD,  88  N.  W.  Hop. 
52,  Id  which  substantially  the  same  language  is 
ued  in  s  J>akota  supreme  oourt  deoislon. 


states  and  territories,  and  arrives  at  tiie 
following  conclusions,  to-wit :  "  I  am 
clearly  of  the  opinion  that  the  supervisory 
and  appellate  powers  vested  In  the  secre- 
tary of  the  Interior,  and  the  commissioner 
of  the  general  land-offlce,  under  hie  direc- 
tion, gives  them  the  right  to  examine  all 
acts  of  the  register  and  receiver.  In  mat- 
ters of  fact  leit  to  thedetermlnatlon  of  the 
local  officers,  the  jurisdiction  of  the  secre- 
tary and  commissioner  may  be  exercised 
by  appealandare^xaminatlonol  the  facts 
themselves,  or  by  examination  of  their  ac- 
tion, and  requiring  them  again  toexamlne 
the  quesUons  of  fact  invo]v?d,  and  In  all 
cases  to  supervise  the  purely  administra- 
tive or  executive  acts  of  the  lucul  officers. 
The  power  of  supervision  given  the  secre- 
tary and  commissioner  Is  a  general  one 
over  all  the  acts  of  the  register  and  re- 
ceiver. There  Is  no  exception  made  in  the 
matter  of  the  Issuing  of  final  certlficateB; 
and,  If  the  pusltfon  here  contended  for  be 
the  correct  one,  to-wlt,  that  the  commis- 
sioner must  Issue  a  patent  at  once  upon 
the  presentation  of  the  certificate,  and 
that  issue  of  thecertiflcate  would  conclude 
all  Inquiry  Into  matters  settled  by  Its  is- 
sue, then  it  would  conclude  all  supervision 
by  the  superior  officers;  and  on  that  rea- 
soning the  patent  might  as  well  issue  by 
the  local  as  by  the  supervisory  officers.  I 
am  ted  to  adopt  the  contrary  of  this  rea- 
soning. Besides,  any  other  vlen  would 
lead  to  hopeless  conflict  between  the  de- 
partment and  the  courts.  Our  calendars 
would  becrowded  with  land  contests,  and 
the  action  of  the  department  would  be  In- 
definitely postponed.  The  only  true  doc- 
trine, in  my  opinion,  is  thatannounced  by 
the  supreme  court, — that  the  Jurisdiction 
of  the  court  commences  when  that  of  the 
department  ceases:  and  that,  until  the 
patent  issues,  and  while  the  matter  is  still 

E ending  before  Che  department.thequeaUon 
I  not  one  of  private  right  upon  which  the 
courts  have  powerto  act."  We  are  of  the 
opinion  that  It  a  pre-emptor  has  not  com- 
plied with  the  law,  and  procures  a  final 
certificate  through  fraud  or  perjury,  a  pur- 
chaser from  him  gets  no  better  title  than 
such  pre-emptor  obtained,  and,  if  snch 
fraud  or  failure  to  comply  with  the  law  is 
established  to  the  satisfaction  of  the  land 
department,  under  Its  rules  and  regula- 
tions, before  patont  has  been  issued,  the 
land  departmenthas  the  authority  to  can- 
cel snch  certificate.  In  re  Cogswell,  S  Dec. 
Dep.  Int.  23,  and  authorities  there  cited. 
Those  decisions  which  bold  that  a  final 
certificate  Is  equivalent  to  a  patent  Issued 
proceed  upon  the  theory  that  the  pre  emp- 
tor  has  complied  with  the  law  as  to  resi- 
dence and  improvement  and  all  other  re- 
quirements, and  that  such  certificate  was 
not  procured  through  fraud  or  peijury. 
The  Judgment  of  the  court  below  is  af- 
firmed, with  covts. 

Hdbton  and  Uoboan,  JJ.,  concur. 

(3  Irtaho  [HaBb.]  61) 
SORRKySON  V.  MbTERS. 

{Supreme  Cmirt  of  Idaho.    March  18,  18S1.) 

Appeal  trom  district  court.  Bear  Lake  countj. 
Smith  A  SmWir,  toe  appellant.   72.  S.  Spmtet 
and  Havoiey  ±  ileeues,  for  reipondent* 
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SiXLiVA!f,  C.  J.  It  Is  stipulatea  that  the  qnea- 
tioD  raised  by  the  appeal  in  this  cause  is  the  fiame 
as  that  raised  io  the  cause  of  Jones  v.  Meyers, 
ante.  215,  (decided  at  the  present  term  of  this 
(.-curt, )  and  that  the  decision  in  this  cause  abide 
the  decision  in  said  cause  of  Jones  7.  Meyers. 
For  the  reasons  statcdr  in  the  opioion  of  this 
court  in  the  said  cause  of  Jones  7.  Meyers  the 
Jud^ent  of  the  court  below  is  afBrmed,  with 
costs  of  this  appeaL 

MoBOAST  and  Hunoif,  JJ.,  eonoiu; 


State  t.  Lynch. 

(Supreme  Court  of  Orea&n.   March  23, 1891.> 

Assault  with  Imtekt  to  £ill— Inbichuht— 
Imtbht. 

in  an  indictment  for  an  assanlt  With  Intent 

to  kill,  after  properly  charging  the  assault,  the 
intent  may  be  allegecl  by  avemng  that  the  as- 
sault was  made  with  the  intent  taun,  the  said  J. 
B.,  then  and  there  to  kill  and  mnrder.** 
(SyUalms  by  the  Court.) 

Appeal  from  circuit  coart,  Maltnomah 
county;  L.  B.  Stbahns,  Jiid(j;e. 

The  charging  part  ot  thu  indictment  Ib 
as  follows:  "The  said  Tony  Lynch,  on 
the  aotb  day  of  October,  A.  D.  1890,  in  tbe 
county  of  Multnomah  and  state  of  Ore- 
gon, waa  armed  with  a  danfferoas  weap- 
on, namely,  a  pistol  loaded  with  gun- 
powder and  leaden  balls,  and,  being  bo 
armed  with  such  dangerous  weapon 
aforesaid,  did  then  and  there  anlawfaDy 
and  feloniously  amault  one  Jamea  Brown 
with  auch  dangerous  weapon  by  then  and 
there  shooting  at  bim,  the  said  Jameu 
Brown,  with  said  loaded  pistol,  with  in- 
tent him,  the  said  James  Brown,  to  then 
and  ther-  kill  and  murder."  A  general 
demurrer  to  this  Indictment  was  Inter- 
poHed  and  overruled.  Cpon  a  trial  the 
Jnry  found  tbe  defendant  guilty  as  charged 
in  the  Indictment,  and  be  was  sentenced 
'.  i  tbe  penitentiary,  from  which  Judgment 
he  has  iinpealed  to  this  court. 

H.  E.  McGinn,  A,  F.  Hears,  Jr.,  and  B. 
Simon,  for  appellant.  7  .1.  Stevens,  DIst. 
Atty..  and  W  T.  Hume,  tor  the  State. 

Stbahan,  C.  J.,  (after  atatlng  tbe  tbcta 
aa  above.)  There  waa  but  one  question 
presented  upon  tbe  argument  that  we 
deem  necessary  to  notice,  and  that  Is  tbe 
sufHcIency  of  tbe  Indictment.  The  appel- 
lant's contention  Is  that  the  Indictment  la 
fatally  dpfective  for  the  retison  that  It  faila 
tocharge  that  tbe  assault  was  made  mali- 
ciously, or  of  deliberate  and  premeditated 
malice,  and  this  Isthe  only  question  neces- 
sary to  be  decided.  The  indictment  is 
founded  on  section  1740,  Hill's  Code,  which 
Is  as  follows:  "If  any  person  shall  aasatilt 
another  with  intent  to  kill,  to  rob.  or  to 
commit  a  rape  upon  such  other, "  etc.  The 
indictment  charges  that  tbe  assault  was 
made  upon  tbe  prosecntor  "  with  the  In- 
tent taira,  the  aald  Jaroea  Brown,  to  then 
and  there  kill  and  murder."  It  maybe 
safely  conceded  that  the  antborities  are 
not  uniform  on  this  subject,  and  probably 
tbe  welfibt  of  authority  Is  with  the  appel- 
lant; but  in  State  v.  Doty. 5  Or.  491,  acun- 
vKtlon  was  upheld  upon  an  Indictment  for 
this  crime  which  certainly  was  not  drawn 
wlthaa  much  technical  accuracy  as  the  (me 
now  before  tbe  coart.   After  disposing  of 


some  other  qaestiona  presented  ]n  tbat 
case  the  court  said :  "But  we  do  not  think 
it  can  he  maintained  that  this  indict- 
ment does  not  charge  a  crime  within  the 
meaning  of  subdivision  4,  §  123,  of  the 
Criminal  Code.  The  charge  is  in  the  lan- 
guage of  the  statute,  and  the  legal  slgnlfl- 
catlon  of  tbe  term  '  assault  wltli  Intent  to 
klir  Implies  the  unlawful  and  felonious 
attempt  to  take  the  life  of  anotben^ "  This 
la  a  construction  of  this  provision  of  tbe 
Code  by  this  court  which  has  never  been 
questioned,  and  which  we  do  not  feel  at 
liberty  to  disregard.  Mr.  Bishop,  In  hia 
work  on  Directions  and  Forms,  la  in  ac- 
cord with  this  construction.  In  section 
fi6S  this  dfetlngulsfaed  author  says:  **In 
general,  tbe  verb  '  to  kill,'  in  sncta  a  connec- 
tion, requires  only  tbe  Intent  to  do  what 
would  constitute.  If  done,  either  murder 
or  manslaughter."  And  he  adds,  In  sec- 
tion ^:  "The  common  and  prudentmetb- 
od  of  alleging  this  intent,  not  Inquiring 
whether  any  other  is  permissible,  Is  after 
Its  legal  effect  in  distinction  from  Its  out- 
ward form;  as. 'with  Intent  to  kill  the 
aald  X./  or  *wlth  Intlnit  to  murder  tbe 
said  X..'  or  *  with  Intent  to  kill  and  mur- 
der the  aald  X.y'  or 'with  Intent  feloni- 
ously and  of  his  malice  aforethought  to 
kill  and  murder  the  said  X..' or  '  with  In- 
tent  feloniously  and  of  his  malice  afore- 
thought to  commit  marder  In  the  first 
degree.'"  And  in  effect  the  same  doc- 
trine Is  annoumted  In  People  v.  Congle- 
ton.  44  Cal.  92;  People  v.  Swenaon,  49  Oal. 
388.  The  Intent  necessary  to  constitute 
«  crime  under  this  section  of  the  Code  la 
stated  with  as  much  particularity  as  could 
be  reasonably  desired.  The  assault  was 
made  with  Intent  to  kill  and  murder,  and 
the  circumstances  of  the  assault  are  stated 
with  particularity.  In  addition  to  this, 
the  court  Instructed  the  Jury  In  effect  that 
they  must  nnd  that  the  assault  was  made 
of  deliberate  and  premeditated  muMce  or 
maliciously  before  tliey  could  find  tbe  de- 
fendant guilty.  Practically  the  defendant 
hud  the  benefit  of  every  principle  of  law  for 
which  be  has  contended  on  this  ajipeal. 
Finding  no  error  in  the  Judgment  ap- 
pealed from,  the  same  must  be  afflrinctl. 

Bean,  J.,  icoDCurrlng.)  I  concur  In  the 
opinion  of  the  chief  justice  In  tlils  cane 
solely  upon  the  ground  of  stare  deeisia. 
It  seems  to  come  within  the  doctrine  of 
State  V.  Doty.  6  Or.  491 ;  and,  while  1  think 
that  case  Is  not  supported  by  the  better 
authority,  I  do  not  feel  at  liberty  to  dis- 
turb It  at  this  time.  I  am  autliorlzed  to 
say  tbat  Justice  Loud  concurs  in  this 
view. 


Oadwrll  v.  Bracebtt. 
{Supreme  Cov/rt  of  WaiihttiyUm.  March  18, 1891. ) 
Mbchakics*  Liens— Coxtbact— Evidence. 
In  an  action  to  foreclose  a  mechanic's  lien 
on  defendant's  property  for  services  by  plaintiff 
as  superintendent  of  buildings  thereon,  plaintiff 
testified  that  defendant  employed  him,  but  he 
made  no  definite  statement  ot  the  manner  of  bin 
employment,  and  admitted  that  he  came  to  take 
charge  of  the  work  under  contract  with  defend- 
ant's architects  to  superintend  their  bnildisgs. 
inclading  defendant's.  Defendant  denied  havmg 
employed  him,  and  was  corroborated  by  the  ar- 
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ohlteots,  vrha  teittfled  that  the  emplOTment  was 
by  them,  that  the;  were  to  pay  hint,  and  defend- 
•nt  only  to  make  up  to  them  a  cwtaln  amount  of 
bit  wares.  that  a  Jndgmsnt  for  plaintiff 

was  an  warranted. 

Appeal  from  sBperlor  court,  Kittitas 

county. 

Action  by  W.  H.  Brackett  to  foreclose 
mectaanlcB*  liens  on  property  owned  by  E. 
F.  Cadwell.  Judgment  for  plaintiff,  and 
defeudant  appeals. 

i'YsdericicBAOAmaOtforappellant.  Welab 
AH'aniarand  Beavta  A Silnattor  appellee. 

Ddnbab,  J.  From  a  careful  InvestlKa- 
tlon  of  the  evidence  In  this  case,  we  are 
unable  to  arrive  at  tbe  conclusion  reucbed 
by  t|ie  lower  court.  It  is  true  that  Brack- 
ett testifled  that  be  was  employed  by  Cad- 
well  tosuperlutend  his  building,  but  makes 
no  definite  sthtement  as  to  the  manner  of 
hie  employment,  while  be  admits  he  came 
to  EUeneburgb  under  contract  with  Proc- 
tor &  Deunts  at  a  stipulated  price  ol  six 
dollare  per  day.  Cadwell.  on  the  other 
hand,  who,  tor  all  the  record  shows.  Is  en- 
titled to  as  much  credit  as  Bruckett,  and 
whose  interest  is  the  same,  testifies  posi- 
tively that  be  never  employed  him  at  all; 
that  all  tbe  contract  or  understanding  he 
ever  had  concerning  his  work  was  with 
Proctor,  and  that  the  atrreement  with 
him  was  that  he  (Cadweli)  would  make 
up  to  Proctor  &  Dennis  any  deficiency 
that  might  exist  to  bring  Brackett's 
wages  to  six  dollare  per  day  after  they 
had  appropriated  a  certain  per  cent,  that 
they  were  to  receive  on  otiier  buildings; 
and  that.  In  consideration  of  such  de- 
Ociency  b^g  made  up  to  them,  Brackett 
was  to  superintend  the  construction  of  bis 
(Cad well's)  buildings,  in  common  with  the 
other  buildings  which  Proctor  &  Dennis 
were  under  contract  to  superiutend  in  El- 
lensburgh.  This  statement  of  Cadwell's 
is  explicitly  corroborated  by  Proctor, 
who,  In  his  direct  testimony,  says:  "The 
defendant  was  to  pay  the  deficiency  that 
might  accrue  from  the  proceeds  of  our 
work  on  the  other  part  of  It.  You  [mean* 
Ing  defendant]  were  to  make  that  up,  so 
that  we  would  not  lose  anything  by 
bringing  Brackett  up  here  at  $6  per  day. " 
Be  also  testlfieH  that  when  be  put  Brack- 
ett to  work  on  their  buildings,  under  their 
contract  with  taim,  the  defendant's  build- 
ings were  Included  in  tbe  lot;  nor  can 
we  see  anything  In  the  cross-examination 
of  the  witnws  that  substantially  affects 
his  direct  testimony.  The  testimony  of 
the  witness  Loyd  might  seem  to  support 
the  thtroryof  the  plaintiff.  Uls  tentimony, 
admitted  by  the  court  as  rebuttiuK  testi- 
mony, was  as  follows:  "There  was  one 
interview  between  Oadwell.  Proctor,  and 
myself.  In  wblch  Mr.  Proctor  desired  to 
makesomearrangeraent  for  asuperlntend- 
ent.  He  stated  he  could  not  furnish  a  su- 
perintendent, as  his  contract  did  not  con- 
template a  superintendent;  and  in  dis- 
cussing tbe  matter  something  was  said 
with  reference  to  compensation,  and  Mr, 
Proctor  said  that,  generally,  tbe  servtces 
of  such  a  man  was  worth  f  10  or  $12  a 
day,  but  be  thought  in  this  case  the  better 
way  was  to  prorate  the  expenses  among 
the  different  buildings,  and  he  intimated 
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that  he  thought  about  two  per  cent, 
would  be  about  the  compensation  on  that 
sort  of  a  building."  Conceding  that  this 
testimony  is  literally  true,  it  does  not  ap- 
pear that  Cadweli  responded  in  anyway, 
orthat  tbe  "Intimation  "  resulted  In  a  con- 
tract, and  In  no  way  disputes  the  testi- 
mony that  Cadweli  and  Proctor  after- 
wards agreed  on  tbe  terms  which  they- 
both  swear  to.  Tending  to  weaken  plain- 
tiff's claim  Is  the  testimony  of  his  suc- 
cessor in  tbe  work,  Mr.  Paul,  who  swears 
that  when  Brackett  quit  work  he  told 
witness  that  Cadweli  owed  him  $40  or 
$60,  and  said  that  he  would  not  pay  him, 
and  that  be  was  going  to  sue  him  U  he  did 
not  pay  it.  Counsel  tor  appellee  In  bis 
brief  says  that  the  testimony  <^  Mr.  Paul 
Is  Indefinite,  bat  It  seems  to  us  about  as 
definite  as  any  testimony  in  the  case.  We 
do  not  see  any  force  In  the  argument  of 
appellee  that  the  exhibits  and  testimony 
showthat  Cadweli  treated  and  recognised 
Brackett  as  superintendent;  tor  Cadweli 
does  not  deny  that  Brackett  superintend- 
ed bis  work,  but  claims  that  he  did  not 
employ  him,  and  that  be  was  to  pay  Proc- 
tor ft  Dennis  for  bis  services,  not  at  the 
rate  of  2  per  cent,  on  tbe  value  of  the 
buildings,  but  according  to  the  contract 
testified  to  by  bim.  The  superintendent's 
duties  would  be  the  same  under  either 
theory  of  employment,  and  Cadweli  would 
have  a  right  to  give  blm  the  same  recog- 
nition and  authority  under  one  theory  as 
he  would  under  the  other.  It  appears 
from  the  testimony  that  another  arrange- 
ment was  afterwards  made  between 
Brackett  and  Proctor  ft  Dennis  In  regard 
to  Brackett*e  compensation,  bat  It  does 
not  satisfactorily  appear  that  this  new 
arrangement  was  ever  brought  to  tiie 
knowledge  of  Cadweli,  but,  on  the  con- 
trary, it  does  appear  that  when  It  came 
to  his  knowledge  that  Brackett  was  In- 
tending to  hold  him  responsible  tor  his 
services,  be  immediately  discharged  him. 
From  the  whole  testimony,  It  seems  to  us 
that  Brackett  has  already  rec<^  red  more 
than  he  was  entitled  to  under  his  contract, 
and  that  he  ougb  t  not  to  recover  any- 
thing against  thedefendant  In  this  action. 
With  this  view  of  the  testimony.  It  Is  not 
necessary  to  Investigate  the  law  questions 
Involved.  The  Judgment  ot  tbe  lower 
court  Is  reversed,  and  the  case  remanded, 
with  InstrnctlonB  to  the  court  to  enter 
Judgmimt  for  the  defendant  for  costs. 

Anders,  C.  J.,  and  Horr,  Stilbs,  and 
Scott,  JJ.,  concur. 

'  '    ■  ■       (I  W«flh.  8t  IM) 

Dblfbl  t.  Hahbon  et  al. 

{Supreme  Court  of  WaahirmUm.   March  8, 189L) 

iHTOzioATma  Z^quoKS— Civn.  Dahaob  Bun — 
Pastih. 

Code  Wash.  S  S059,  provldea  that  **evacT 
husband,  wife,  child,  parent,  guardian,  employe^ 
or  other  person,  who  shall  be  injured  in  penon 
or  property  or  means  of  support,  by  any  intaxl- 
catod  person,  or  In  consequence  of  the  intoxica- 
tion, habitual  or  otherwise,  of  any  person,  shall 
have  a  right  of  action  in  his  or  her  own  name, 
severally  or  loiatly,  airainst  any  penon  or  per- 
sons who  shall,  by  selling  or  giving  intoxicating 
liquors,  have  caused  the  intozioaUon,  ia  whole 
or  in  part,  of  snt^  person ;  and  a  right  ef  soUoa 
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la  also  Kiren  wainst  the  owners  of  the  building 
In  which  tie  llqaor  was  sold  or  given,  where 
they  knew  of  or  permitted  it.  Beld,  that  the 
words  "aeverBlly  or  jolntlv"  refer  to  defendants, 
and,  where  a  widow  and  ner  minor  children  sue 
Jointly  for  the  death  of  the  husband,  there  is  a 
misjomder  of  putlea  plaintiff. 

Appeal  from  superior  court,  Klnj; 
county. 

Richard  Oabom,  Thompson,  Edsen  ^ 
Humphries,  ^nA  Lewis  A.  GHnian,ior  uj.- 
pellant.  iV.  Soderberg  aod  T.  C.  McDivitU 
for  appellees. 

HoYT,  J.  Tbe  widow  and  three  mlDoi' 
cliiUlren  Joined  in  an  action  under  section 
2059  ol  the  Code  to  recover  for  the  deotlj 
ol  the  huBband  and  lather,  brought  about 
by  his  Intoxication  caused  in  purt  by  liq- 
uor sold  him  by  the  deiendaut.  The  rec- 
ord presents  many  Important  questions, 
bat  tbearffument  here  has  been  almost  ex- 
elualvely  confined  to  two  o(  them,  and,  as 
the  others  are  doubtful  and  unimportant, 
we  sbal)  only  decide  those  areued.  The 
first  claim  of  appellant  is  that  there  was  a 
misjoinder  of  parties  plaintiff.  That  the 
four  plalntlETs  who,  under  our  statute, 
each  have  a  separate  caose  of  action, 
could  not  Join  In  an  action,  unless  by  stat- 
ute authorized  so  to  do,  is  elementary.  It 
Is  contended,  however,  that  the  section  un- 
der which  the  action  was  brought  spe- 
cially authorized  them  to  sue  iolntly  or 
severally.  The  section  is  as  follows: 
"  Every  huaba nd,  wife,  child .  paren t, 
guardian,  employe,  or  other  person,  who 
shall  be  Injured  in  person  or  pniperty,  or 
means  of  support,  by  any  intoxicated  per- 
aoUi  or  iu  cousequt'uce  ol  the  intoxication, 
habitual  or  otherwise,  of  any  person, 
shall  have  a  rl^ht  of  action  In  his  or  her 
own  name,  severally  or  Jointly,  aRainst 
any  person  or  persons  who  shall,  by  sell- 
ing or  Kivtng  Intoxicating  liquors,  have 
caused  the  Intoxication.  In  whole  or  In 
part,  uf  such  person ;  and  any  person  or 
persons  owning,  renting,  leasing,  or  per- 
rolttlng  tbe  occupation  of  any  building  or 
premises,  and  having  knowledge  that  in- 
toxicating liquors  are  to  be  sold  therein,  or 
who.  having  leased  the  same  for  other 
purposes,  sliall  knowingly  permit  therein 
tbe  sale  ol  any  IntoxlcatlDg  liquors, 
shall,  it  any  such  liqaors  sold  or  gireu 
therein  have  caused,  in  whole  or  In  part, 
the  Intoxication  of  any  person,  be  liable, 
severally  or  Jointly,  with  the  itersons  sell- 
ing or  giving  the  intoxicating  liquors  as 
aforesaid,  for  all  damages  sustained,  and 
the  same  may  be  recovered  In  a  ctvll  ac- 
tioD.  in  any  court  of  competent  Jurlsdlo 
tlon.  A  married  woman  may  brlrg  such 
aetltm  In  her  own  name,  and  all  dam- 
ages recovered  by  her  shall  innre  to  her 
separate  nse:  and  all  damages  recovered 
by  a  minor  under  this  chapter  shall  be 
paid  Mther  to  such  minor,  or  to  sucb  per- 
son tn  trust  (or  him,  and  on  sucb  terms,  as 
the  court  may  direct.  In  case  ot  tbe 
death  ol  (4tbw  party,  the  action  and 
right  of  action  to  or  agaiust  his  executor 
or  administrator  shall  survive. " 

It  Is  contended,  on  the  one  hand,  that 
the  words  "Jointly  and  severally"  refer  to 
the  plaintlKs;  and  on  the  other,  that 
tlier  TKler  to  tbe  doftvdacjs.  We  tliUtk 


the  latter  construction  the  true  one.  The 
other  construction  would  lead  to  sucb  ab- 
surd results  that  it  could  not  be  presumed 
to  have  been  intended  by  the  legislature. 
Under  the  section  thus  construed,  it 
would  be  competent  for  any  number  of 
persons,  however  differently  Injured,  to 
Join  In  o<te  action ;  and  we  might  have  a 
case  where  one  person  was  seeking  to  re- 
cover for  the  killing  of  a  horse,  and  an- 
other for  the  loss  of  an  arm.  That  causes 
of  action  thus  distinct  and  several  eonid 
not  properly  be  Joined  In  an  action  Is 
too  mauHest  for  argument;  and  even  If 
the  statute  had  provided.  In  express 
terms,  for  such  Joinder,  there  could  be  no 
real  unity  of  interests  between  the  plain- 
tiffs, for  the  reason  that,  though  the  re- 
mote cause  of  th^  loss  to  each  would  be 
the  same,  the  Immediate  cause  might  be 
entirely  and  widely  separated  acts  of  the 
Intoxicated  person.  Besides,  the  ele- 
ments that  entered  into  tbe  question  ot 
damages  would  have  nothing  In  common. 
We  think  the  legislature  has  not  used  lan- 
guage that  compels  us  to  adopt  such  an 
absurd  construction.  On  the  contrary, 
the  language  can  be  given  Its  full  force, 
and  the  words  "Jointly  or  severally** 
held  to  apply  tn  the  defendants,  which  not 
only  avoids  any  absurdity,  but  tends 
greatly  to  Increase  the  benefits  of  satd  sec- 
tion, by  allowing  the  Injured  party  In  one 
suit  to  sue  any  or  all  who  have  contrib- 
uted to  the  intoxication  of  the  person 
through  whom  the  Injury  was  received. 

The  appellant  also  contended  that  the 
evidence  showed  that  the  death  of  the 
husband  and  father  was  not  caused  by  his 
Intoxication,  and  that  for  that  reason  the 
verdict  is  wrong.  But  as  this  question  Is 
one  of  fact  for  the  Jury,  under  proper  In- 
structlons.  and  as  the  facts  may  be  differ- 
ent upon  a  retrial  of  the  cause,  it  would 
be  profltleas  to  discuss  It  now.  The 
effect  of  the  instructions  have  not  been 
largely  commented  upon,  and  we  shall 
not  review  them  more  than  to  say  that 
there  was  nothing  in  the  case  to  author, 
ize  any  recovery  other  than  for  loss  of  sup- 
port, and  the  Instructions  should  have  con- 
fined the  Jury  to  that  element  of  damages. 
The  Judgment  must  be  reversed,  and  the 
cause  remanded  for  rurther  proceedings 
in  accordance  with  this  opinion. 

Andkrb.  C.  J.,  and  DuNDAR  and  Stiles. 
JJ.,  concur.  Scutt,  J.,  did  not  sit  at  the 
hearing. 


RBVN0T.D8  et  si.  V.  HOBTON  Vt  AI. 

(Supreme  Court  of  Washington.  March  5, 1891.) 

B.EFLEVIN— TrrLB  TO  SUPPOBT  AOAINST  WkONO- 
DOEB. 

1.  A  company  leased  state  land,  and  after- 
wards discovered  building  stone  thereon,  whirh 
they  quarried  and  sold,  together  with  the  lease, 
to  plaintiff.  Defendant,  without  right,  but  In 
coluiaion  with  plaintiff's  afteot,  removed  the 
stone.  Held  that,  although  the  quarrying  of  the 
stone  was  waste,  plidntifl  could  repleti?  it  where 
his  possession  WM  under  bona  ftde  claim  of  own- 
ership. 

2.  Under  Code  Wash.  5  347,  a  finding  by  the 
court  stands  as  a  special  verdit^  and  will  not  be 
disturbed  unless  ao  clearly  unfounded  that  it 
would  be  set  aside  if  nuide  by  a  Jury. 
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Appeal  from  mpeiior  court.  King 
eoanty. 

Oeo.  D.Blake  and  W.  LaIs  Hi/i,  tor  ap> 
pellanta.  Coie,  Blaine  A  DevTieSt  for  ap- 
pellees. 

Stiles,  J.  The  court  below  found  as  a 
tact  that  appellees  were  in  possession  of 
the  stone  In  controveraj  at  the  time  when 
appellants  entered  upon  the  lands  where 
It  lay  and  removed  It.  Conalderlns  the 
character  of  the  property, — newly-quar- 
ried stone, — wecanDOt  say  that  the  court 
was  not  warranted  In  Its  finding-  Unless 
the  finding  was  so  clearly  unfounded  as 
that  It  should  hare  been  set  aside  had  it 
been  mad t  by  a  Jury,  we  should  not  dis- 
turb It.  It  stands  as  a  apeclal  verdict. 
Mid  must  be  so  treated.  Code,  S  247.  Be- 
ing tn  possession,  then,itfurther  appeared 
that  appellees  claimed  to  hold  the  stone 
nnderthe  following  circumstances:  A  cor- 
poration known  as  the  "Builders*  Material 
Company  **ln  1889obtained  from  the  board 
o(  commissioners  fA.  Whatcom  county  a 
lease  of  eotala  lands  In  seetton  86.  and 
thereafter,  having  discovered  a  ledge  of 
building  stone  thereon,  opened  a  quarry, 
and  took  therefrom  the  stone  In  question; 
and  while  the  stone  was  still  lying  at  the 
quarry  the  Builders'  Material  Company 
assigned  Its  lease,  and  made  a  bill  of  sale 
of  the  stone,  to  the  appellees.  The  appel- 
lants, without  any  right  In  them,  entered 
upon  the  leased  land,  and  took  away  the 
stone  by  collusion  with  the  appellees' 
agent,  who  resided  upon  the  laud,  near 
the  quarry,  and  had  charge  of  the  proper* 
ty.  The  complaint  alleged  appellees  to  be 
the  owners  and  entitled  to  the  pusaesslon 
of  the  property,  and  that  appellanta  bad 
wrongfully  taken  It  Irom  tbelr  possession. 
The  answer  was  a  general  denial.  Judg- 
ment was  for  the  appellees.  Appellants 
contend  that,  Inasmuch  as  the  stone  was 
quarried  from  lands  belonging  to  thestate, 
and  that  the  act  of  quarrying  was  waste 
by  the  tenant,  the  pnesession  of  the  lessee 
and  of  its  grantee  under  the  bill  of  sale 
was  wrongful,  and  not  sufficient  to  base 
thereon  an  action  tor  the  taking  and  de* 
tentlon.  But,  inasmuch  as  the  appellees 
were  in  possesHlun  of  the  stone,  under  a 
claim  of  ownership,  made  In  good  faith, 
although  perhaps  erroneous,  we  hold 
that  the  orderly  administration  of  affairs 
in  the  community  requires  tbat  the  defend- 
ants should  not  be  allowed  to  get  and  re- 
tain the  property  In  themanner  shown  by 
the  record.  Tiie  appellees' possession  was 
rightful  as  against  every  one,  with  the 
exception,  possibly,  of  the  state,  and  was 
good  as  against  any  mere  wrong-doer. 
Welle, Rep. §110:  Cobliey,  Rep.5i.S6;  Spra- 
gue  V.  Clark,  41  Vt.  6.  The  Judgment  of 
the  court  brtow  la  therefore  affirmed,  with 
eosts. 

Anders,  C.  J.,  and  Donbar.  J.,  concur. 
HoYT,  J.,  disqualified.  Scott,  J.,  did 
not  sit  at  the  hearing. 

(S  Wash.  St  209)  -' 

MUBPHT  T.  Boss. 

<9iiprenw  Court  o/TTasMnffton.  March  18, 1891.) 
AppBiir-Ttm  TO  PBsricT. 
Ad  appeal  will  be  dismisMd  where  it  is 
•ot  perfected  within  the  time  prescribed  by  the 


laws  of  Wsshlngton  sad  tte  ndesef  the  sajwaa 
court,  and  no  reasonable  exatM  Is  kIvm  for  fsU- 

ore  to  perfeot  it 

Appeal  troflu  aopolcnr  eoart»  Plera 

county. 

Fred  T.  Feet,  for  appelant.  Jos^b 
SesBionBf  for  appellee. 

Dunbar,  3.  This  Is  a  motion  to  dismiss 
an  appeal  for  the  reason  that  appellant 
has  not  perfected  his  appeal  within  the 
time  prescribed  by  law  and  tbe  rules  of 
this  court,  and  affidavits  and  counter-affi- 
davits are  filed  in  support  ot  and  opposed 
to  the  motion.  We  do  not  think  that  tbe 
affidavit  ot  appellant's  attorney  shows 
any  legal  or  reasonable  excuse  for  the  fail- 
ure. It  follows  that  the  motion  will  be 
sustained,  and  the  appeal  dismissed,  and 
It  Is  so  ordered. 

AifDEBs,  C  J.,  aud  BCOTT,  HOTT.aild 
Stii^,  J  J.,  eoneor. 

(s  Wuh.  St  an 

Squibb  v.  Obxkk. 

iSupremeCovHtifWaBhIngton.  Marchl8,189L) 

BoDitDAXixs— GoTXBincBKT  ScxvsTfr— BTAmoun 
oir  Appsal. 

L  In  construing  a  deed  descrlbioff  land  fay 
the  government  survey  the  court  must  asoertun 
tbe  oornen  of  the  surv^  as  actually  eatablisbed, 
and  not  as  they  ought  10  have  been  established; 
but  the  invenmptlon  that  Qtm  deed  was  Intended 
to  convey  sooording  to  the  established  comers 
may  be  rebutted  by  evidence  that  the  parties 
were  mistaken  as  to  the  location  of  ttie  govern- 
ment line,  and  intended  to  convey  a  definite  tract, 

S.  A  statement  of  facts  will  not  be  stricken 
Irom  the  flies  of  the  supreme  court  on  the 
ground  that  It  is  misleading  If  the  record  «hows 
that  it  was  substituted  by  order  of  the  court  for 
an  original  statement  which  had  been  lost,  ai^ 
which  had  been  signed  by  the  atto-naya  for  both 
parties,  and  osrtlfied  by  the  Judge. 

Ap[>ea1  from  superior  court.  Pierce  coun- 
ty ;  Frank  Allyn,  Judue. 

Action  by  George  H.  Oreer  against  Will- 
lam  Squire,  involving  the  location  of  a 
section  corner  by  government  survey. 
There  was  Judgment  lor  plaintiff,  and  de- 
fendant appeals. 

Town  (ft  jC/Jreos,  for  appellant.  dP.Cuh 
rer,  for  appellee. 

Dunbar,  J.  We  do  not  think  that  the 
point  raised  in  appellee's  brief,  that  tbe 
statement  of  fact  was  mlHleadlng,  or  not 
understood  by  tbe  court.  Is  well  taken. 
The  record  shows  that  the  statement  of 
fact  was  agreed  upon,  and  regularly  signed, 
by  the  attomeiys  of  both  parties  to  the 
action,  and  certified  to  by  the  Judge;  and 
that  the  statement  of  facts  presented  here 
was  by  the  order  of  the  court  snbstitutsd 
tor  the  original  statement  ot  facts,  which 
had  been  lost.  Nor  do  we  think  that  the 
decisions  cited  by  appellee,  to-wlt,  Moikey 
v.  McSrew,  S  Wash.  T.  263.  5  Pac.  Rep. 
842;  Breeraer  v.  Burgess,  2  Wash.  T.  290.  5 
Pac.  Rep.  733.  840;  Swift  v.  Stine,  S  Wash. 
T.  520, 19  Pac.  Rep.  63,— are  adverse  to  ap- 
pellant's right  to  this  appeal.  Thosecases 
only  go  to  the  extent  ot  refusing  to  decide 
questions  of  fact  further  than  the  records 
disclose  tbe  facts.  While  the  record  here 
does  not  disclose  tbe  testimony  sufficient 
for  this  court  to  determine  deflnlt^'  the 
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rights  of  the  partleB,  It  does  disclose 
enough  to  show  error  in  the  court,  In  that 
the  conclusions  of  law  were  notjastifled 
by  the  statement  of  facts;  and  we  con- 
clude that  the  Judgment  of  the  court  was 
rendered  on  the  theory  that  tbeuourt  could 
correct  the  KOTemmeDtsurveys,  and  estab- 
lish goremuient  corners  at  points  other 
than  the  points  located  by  the  govern- 
ment. This  seems  to  have  been  the  theory 
on  which  the  case  was  tried.  The  pre- 
sumption Is  that  the  grantor  Intended  to 
convey  the  lands  embraced  within  the 
boundaries  described  accordlngtothe  gov- 
ernment survey;  and  the  InTestigation  of 
the  court  must  be  directed  towards  ascer- 
taining the  fact  where  the  government 
comers  are  actually  established,  and  not 
where  theyoughtto  have  been  established. 
But  this  presumption  is  by  no  means  con- 
clasive;  and,  while  parol  evidence  will  not 
be  admitted  to  dispute  the  writtoi  con- 
tract, ft  may  be  admitted  to  «[plaln  it, 
and  to  show  their  nnderatandlng.  This 
was  a  conveyance  between  private  parties; 
and.  If  the  intention  was  to  convey  a  cer- 
tain definite  piece  of  land,  and  especially  if 
the  land  was  actually  located,  that  could 
be  shown,  or  any  circumstance  tending 
to  show  the  Intention  of  the  parties.  lu 
conreyances  by  private  parties  descrip- 
tions by  legal  snbdlvlslons  are  uned  fur 
conrenience,  and  it  would  be  a  hard  and 
onjust  rule  to  hold  parties  to  a  conveyance 
of  property  not  Intended  to  he  conveyed, 
through  mistaken  understanding  of  where 
a  government  line  was  located,  especially 
when  It  can  be  shown  that  the  govern- 
ment survey  was  misleading,  and  the  lines 
of  survey  deviated  from  their  proper  and 
intended  course;  but,  as  we  have  before 
said,  the  presumption  Is  that  the  deed  con- 
veys all  the  land  within  the  subdivisions 
described  according  to  the  actunl  survey. 
The  Judgment  is  reversed,  and  the  case  Is 
remanded  to  tfaelowercourt.with  Instruc- 
Huns  to  retry  the  same  In  accordance  with 
this  opinion. 

AndbbSiC  Jm  and  Hovr  and  Soott,  JJ., 
coBcar. 


CABTBR  T.  PETEItflON  al. 
(^pnmeCcwrtcfWaehAngUm.  March  11, 1891.) 

HseOXUBU  IXSTBUXINTS— InWBSBHUn  BT  Win 

— GioiniinnTr  Pbofbbtt. 
Where  a  note,  imyable  to  a  married  wo- 
man or  order,  is  lodorsed  for  value  before  ma- 
tarlty  to  one  who  supposes  ber  to  be  married,  but 
has  no  notice  that  the  note  is  community  prop- 
erfy,  a  valid  title  passes,  and  the  Indorsee  can 
fecow  agalnat  the  maker,  although  the  hutliaDd 
tnterveaes  to  dlaafflrm  the  Indorsement. 

Appeal  from  snperlor  eonrt,  Kittitas 
county. 

Davidson  dt  McFalls  and  ReavisA  Miree^ 
tor  appellant.  Pri^a  A  Beadjt  for  ap- 
pellees. 

RoTF.  3.  Defendant  W.  H.  Peterson 
made  bis  negotiable  promlSRory  note  to 
Mrs.  Eliza  G.  I'ool  or  order  for  the  num 
of  91.070.  This  note  the  payee  sold  to  the 

(ilalDtin  for  a  valuable  consideration,  and 
ndorsed  the  same,  and  delivered  It  to  said 
plaintiff  before  its  maturity.  Plaintiff 


sought  In  this  action  to  recover  npon  said 
note  against  the  maker.  L.  Pool.tlie  hus- 
band, Intervened  in  the  salt,  and  alleged 
that  the  money  loaned  for  which  the  note 
was  given  was  community  property,  and 
claimed  that  the  transfer  to  plaintiff  was 
void,  and  that  he  had  nn  title  upon  which 
he  could  recover  of  the  maker.  The  court 
below  sustained  this  contention  of  the 
husband,  and  gave  judgment  for  defend- 
ants. There  was  no  evidence  tending  to 
show  bad  faith  on  the  part  of  plaintiff, 
and  the  only  circumstance  relied  upon  to 
charge  blm  with  notice  that  the  note  was 
claimed  by  the  community  was  the  tact 
that  it  was  payable  to  a  woman  whom 
he  supposed  to  be  married.  Under  these 
circumstances,  we  think  plain 'Iff  took 
such  a  title  to  the  note  that  he  should 
have  been  allowed  to  maintain  his  action 
against  the  defendants.  Themaker  prom- 
ised to  pay  Mrs.  Eliza  E.  Pool,  or  order, 
and  In  making  the  note  so  payable  he 
guarantied,  to  every  person  taking  such 
note  In  good  faith, her  ability  to  order  the 
name  paid  to  another,— that  Is,  to  tudorse 
It, — and  as  to  every  such  person  buying  in 
good  faith  and  for  value  such  guaranty 
was  conclusive.  That  the  maker  of  nego- 
tiable paper  thus  guaranties  the  capacity 
of  the  payee  to  indorse  and  transTer  the 
same  seems  to  arise  from  the  necessity  of 
the  case,  and  the  rule  is  thei'efore  founded 
upon  reason.  It  Is  likewise  abundantly 
supported  by  authority.  See  Daniel,  Neg. 
Inst.  S  93,  and  cases  there  cited.  This 
rule  has  been  frequently  applied  to  notes 
made  to  snd  transferred  by  Infants.  See 
section  227  of  authority  above  cited.  Like- 
wise to  married  women  under  the  disa- 
bilities of  thecommon  law.  See  same  au- 
thority, section  242.  In  the  case  of  a  mar- 
ried woman  under  the  disabilities  of  the 
common  law  such  a  note  was  the  prop* 
erty  of  her  husband,  and  besides  she  had 
absolntely  no  power  to  make  a  contract 
ot  any  kind,  and  If,  as  we  have  seen,  the 
maker  of  a  note  to  such  person  could 
not  dispute  the  title  of  her  indorsee,  it  is 
evident  that  he  could  not  do  so  in  thecase 
at  bar.  Under  our  law  the  wile  Is  fully 
competent  to  make  a  personal  contract, 
and  an  indorsee  of  such  married  woman 
stands  In  a  much  sponger  position  than 
under  the  common  law.  Any  other  rule 
as  to  the  pasding  of  title  to  negotiable 
paper  would  be  contrary  to  the  unlversed 
practice  of  the  commercial  world  In  its 
dealing  therewith.  An  indorsee  knows 
that  he  Is  responsible  for  the  genuineness 
of  the  Indorsement  under  which  he  holds, 
and  he  understands  that  In  further  trans- 
ferring it  he  guaranties  that  the  first  In- 
dorser  Is  the  payee,  and  that  the  Indorse- 
ment of  each  special  indorsee  Is  the  genu- 
ine signature  of  the  person  so  named ;  but 
we  think  that  It  would  work  a  greatrevo- 
lution  in  business  circles,  and  cause  an 
unheard-of  panic  therein.  If  the  doctrine 
was  once  established  that,  Id  addition  to 
the  responsibilities  above  named,  he  also 
assumed  that  of  a  guarantor  of  the  title 
and  capacity  to  sell  of  all  prior  Indorsers. 
We  do  not  lose  sight  of  the  fact  that  all 
property,  personal  as  well  as  real,  ac- 
quired after  marriage.  Is  prima  facie  that 
ot  the  community;  but  we  hold  that,from 
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theTerj  natare  of  negotiable  paper,  one 
who  makes  It  payable  to  tbe  order  of  any 

Serson  cannot  be  allowed  to  eay  to  a 
ona  Sde  bolder  tbat  tbe  authority  wblcb 
he  In  terms  KaTe  to  sacb  person  to  order 
tbe  same  paid  to  another  is  void.  We 
think,  moreover,  that,  from  the  nature  of 
such  property,  money  and  negotiable  pa- 
per bear  a  dfllennit  relation  to  tbe  com- 
mnnlty  than  other  property.  Not  that 
they  do  not  bcloDK  to  the  community,  as 
between  the  spouses  and  all  others  bar- 
ing full  knowledge  of  all  tbe  facts,  but 
that,  as  between  the  one  who  Is  In  posses- 
sion thereof  and  one  dealing  in  good  faith 
and  tor  value,  they  should  be  treated  as 
the  separate  property  of  sacb  poRseBsor. 
We  cannot  see  that  public  policy  would  be 
subserretl  by  holding  the  presumption  aa  to 
ownership  of  such  possessor  to  be  less  than 
that  of  another  person  who  is  In  tbe  pos- 
session thereof  without  any  semblance  of 
title  except  such  possession.  Yet  the 
books  are  fall  of  f^ases  where  the  title  to 

Enrchaseni  In  good  faith  of  such  property 
as  been  sustained  although  It  appeared 
that  the  ooefrom  whom  title  was  received 
had  none  except  posseHSion.  Tbe  posses- 
sion of  these  classes  of  property  raises  a 
mncta  greater  presumption  of  title  than 
tbe  possession  of  other  classies,  and  we 
think  tbat  the  rules  of  the  law-merchant 
in  ration  thereto  have  not  been  changed 
by  our  statute.  The  claim  of  interrenur 
is  so  unconscionable  that  courts  would 
not  give  it  effect  unless  the  statute  very 
clearly  warranted  his  contention.  He 
says  that  tbe  community  had  $1,070;  that 
it  loaned  it,  and  obtained  tbe  noteln  ques- 
tion; that  It  dellTered  said  note  to  piain- 
tirr,  and  received  therefor  91,070,  and  is 
thus  placed  In  exactly  the  same  position 
as  before  the  note  was  taken ;  but  that  It 
Is  still  entitled  to  recover  of  the  maker  of 
tbe  note  another  $1,070,  thereby,  witiiout 
any  consideration  having  passed  therefor, 
doubling  Its  money,  and  this  at  the  ex- 

{lense  of  the  plalntifl,  who,  though  bav- 
ng  contributed  bis  $1,070  totbecnmniunl- 
ty,  Is  turned  out  of  court  without  a  cent. 
Tbe  Judscment  must  bo  reversed,  and  tbe 
cause  remanded  for  further  proceedings  In 
accordance  with  this  opinion. 

Anders,  C.  J.,  and  Ddnbab,  Scott,  and 
Stiles,  J  J.,  concur. 


(3  Wa 


lb.  St.  329)   

Jones  vt  ah  t.  Kandbb. 


(Suprsme Court Q^ITtuMTH/ton.  ManA]8,1891.) 

Apphal — NoncB. 

1.  In  a  suit  against  several  defendants  to  re- 
strain them  from  diverting  a  natural  water- 
course, where  the  eoort  decrees  the  rights  of  de> 
fcndanta,  as  against  each  other,  in  the  water- 
course, as  well  as  the  rights  of  plaintiff,  aa  ap- 

SoaX  by  one  defendant,  without  notice  to  his  co- 
cfcndants,  is  not  properly  taken,  under  Act 
Wash.  March  d9,  1890,  requiring  a  party  on  ap- 
pealing to  servenoUoe  on^tbe  prevailing  party. " 

3.  Appellant  cannot  sustain  his  appeal  In 
such  case  on  the  ground  that  tbe  court  had  no 
right  under  the  pleadings  to  determine  the  rights 
of  defendaats  aa  between  each  other,  sinoe,  the 
court  having  had  lurindictlon  of  the  parties  and 
the  mbject-matter,  the  decree  la  voidable,  and 
not  void. 


Appeal  from  superior  coart,  Kittitas 

county. 

Pruyn  Jt  It^ady^  for  appellanU.  Daniel 
Qaby,  lor  appellee. 

HoYT,  J.  Appellee  brought  an  action 
against  a  large  number  of  defendants  to 
restrain  them  from  diverting  tbe  waters 
from  Wilson  creek  so  as  to  prevent  a  cer- 
tain flow  therein  through  his  land  situate 
ed  on  eald  creek.  Some  of  tbe  defendants, 
by  way  of  answer,  set  op  a  claim  to  cer- 
tain water  of  said  creek,  and  asked  that 
it  be  decreed  to  tb'^m.  Upon  the  trial  of 
the  cause  tbe  question  of  the  rights  of  the 
respective  parties  as  to  the  waters  o(  sacb 
creek  were  gone  Into,  and  the  decree  of 
tbe  court  established  tbe  same,  not 
only  as  between  each  ot  such  defendants 
and  the  plalntllt.but  also  as  between  such 
several  defendants  themselves.  From  this 
decree  a  part  ot  the  defendants  have  at- 
tempted to  appeal.  But  they  did  not  Join 
their  co-defend  ants,  nor  were  notices  served 
upon  them;  and  it  is  contended  that,  for 
want  of  such  Joinder  or  notice,  the  at- 
tempted appeal  is  Insufficient  to  give  tbls 
court  Jurisdiction.  It  has  been  decided  by 
this  court  that,  where  a  part  of  several 
co-par!IeB  appeal,  tfaey  must  serve  notice 
thereof  upon  all  the  other  co-parties,  as 
required  by  section  454  of  the  Code,  and 
that  a  failure  so  to  do  would  deprive  this 
court  of  Jurisdiction.  See  Cllne  v.  Mitchell, 
(Wash.)  23  Pac.  Rep.  1013;  Nelson  v.  Ter- 
ritory, Id.  These  cases  are  decisive  of  the 
one  at  bar,  if  said  section  454  and  the  oth- 
er sections  of  the  Code  to  be  construed  in 
connection  therewith  are  still  In  force. 
But  appellee  insists  that  these  sections 
have  been  repealed  by  tbe  act  of  March  22, 
1&90.  We  ure  inclined  to  think  that  this  act 
does  not  repeal  the  sections  ol  the  Code 
in  question.  But  It  is  not  necessary  tbat 
we  should  here  decide  that  queetlun,  as 
this  attempted  appeal  is  Insufficient  under 
the  said  act  of  March  22,1890.  By  that  act 
the  party  desiring  to  appeal  must  serve 
notice  on  the  prevailing  party;  and  the 
decree  in  this  case  was  such  that  several 
of  tbe  defendants,  who  did  not  Join  In  the 
appeal,  were  prevailing  parties,  as  against 
those  who  did,  and  should  have  been 
served  with  notice. 

Appellants  practically  concede  this  to 
be  true  by  the  terms  of  the  decree,  bnt  they 
contend  that  tbe  said  decree  Is  void,  so 
tar  as  It  attempts  to  determine  tbe  tights 
of  the  defendan  ts  among  each  other ;  their 
contention  In  that  regard  being  that  tbe 
pleadings  upon  the  part  of  such  defend- 
ants did  nut  state  facts  sufilcleot  to  en- 
title them  to  the  rpllel  granted.  We  agree 
with  appellants  tbat  aucta  pleadings  were 
Insuflicteut,  and  that  It  was  error  on  the 
part  ot  the  trial  court  to  decree  affirma- 
tively in  their  favor,  as  it  did.  But  we 
cannot  agree  that  such  parts  of  Its  decree 
were  void.  It  had  Jurisdiction  of  tbe  per- 
sons; and  tbe  pleadings,  though  insuffi- 
cient, gave  it  Jurisdiction  of  the  subject- 
matter;  from  which  it  must  follow  that 
any  decree  rendered  therein,  however  er- 
roneous, was  voKlable  only,  and  not  void. 
Until  reversed,  such  parts  of  said  decree 
were  binding  on  all  the  parties  to  tbe  ac- 
tion, and,  b^ng  to  a  certain  extent  ad- 
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verso  to  the  apppHants,  thone  In  whose  fa- 
TOrthCiyeetabUBhed  rights  were  preTuUInK 
parties,  within  the  meaning  of  Hald  act, 
and  ahonld  havebeen  lolned  In  th«  appeal, 
or  serredwlthnotlee  thereof.  The  motion 
to  dismiss  must  be  granted. 

Anders,  G.  and  Dovbab  and  Stxlbb, 
JJ.,  concur. 

m  Nbt.  17»   

State  T.  CEntbal  Pao.  B.  Co.  (No.1,885.)^ 

(Supreme  Court  of  Nevada.  April  0,  1891.) 
Caaea-AmiLB  —  AmBauiioB—DiniuuXt— A** 
■assMura— Boub  or  Sq/OMiSMArmiK. 
1.  Wta«r*  the  state  aad  defendant.  In  an  wv 
tion  •ninst  a  railroad  oompanr  'or  taxes,  both 
appeaL  the  former  on  the  grouna  that  the  ludg- 
meot  Boonld  have  beeo  n-eater,  and  the  latter  on 
the  groond  that  it  ahonla  hare  been  less,  and  the 

indipnent  U  affirmed  on  defendant's  appeal,  and 
t  uierenpon  pays  the  anonnt  of  the  Jadgmest 
below,  it  does  not  estop  the  state  tram  pmieoat- 
1d«'  Its  appeal  to  recorar  a  larger  amoani 

i.  Gen.  8t  Nar.  I  1091,  prorldea  that  the 
board  ot  eqaaliatlon  shall  have  the  power  to  de- 
tmnlne  all  ccnnpMnts  la  regard  to  the  assessed 
value  of  any  property,  but  makes  no  provision 
for  a  new  trial  or  rehearing.  Held  that,  after 
the  board  has  heard  a  complaint  and  fixed  the 
valae  of  property,  it  cannot  reconaldw  Um  mat* 
ter,  and  reduce  the  aseesameat. 


Appeal  from  district  eonrt.  Lander  conn- 

ty :  A.  L.  FiTZQKeALD.  JndjEe. 

Tbf*  Attorney  Genera/^  W.  D.  Jonea,  and 
Henry  Mayenbaum,  for  the  Stats.  Bsker 
t  Wlnea,  for  respondent. 

BioRLOW,  J.  This  action  was  broaght 
to  iccoTer  from  the  defendant  the  taxes 
doe  LAhder  eoontjior  the  year  IHW.  Xn- 
elnded  In  the  property  aBseased  are  28.16 
mllee  of  road-bed  and  main  track  of  the 
railroad,  at  a  valnatlon  of  914,000  per 
mile.  Upon  the  trial,  nnder  proper  aile- 
KatioaBftbe  records  of  the  board  of  eqoall- 
satiou  of  Lander  county  were  offered  In 
evidence  by  the  defendant.  They  ebow 
that  on  September  34. 18S9.  the  defendant 
filed  a  complaint  with  the  board  aaklng 
that  Its  asBciHiment  be  reduced  to  99t0i)0 
per  mile.  At  the  aame  time  one  Dlckaon 
also  filed  a  complaint  asking  that  It  be 
rained  to  9S0.000  per  mile.  The  two  com- 
plaints were  heard  together,  and  on 
the  same  day  the  board  made  an  order 
that  tbeassessmmt  remain,  as  flxti>dby  the 
assessor,  at  f 14,000  per  mile.  On  October 
7,1889.  the  board  met  again,  and  a  motion 
to  reconsider  their  former  aotioQ  was 
adopted.  ThereapOD  another  motion  was 
made,  and  also  adopted,  to  rednce  the  as- 
sessment to  Sia.000  per  mile.  To  the  offer 
ol  these  records  tbe  plaintiff  objected,  up< 
on  the  gmond  Chat  theactlon  of  the  board 
on  September  24tb  was  final  and  concln- 
Blre,  and  conld  not  be  reconsidered  on  Op- 
cober  7th ;  tliat  in  making  tbe  last*named 
order  the  board  acted  without  aothority 
or  Jurisdiction.  Tbe  objection  was  orer- 
mled.  and  the  records  admitted.  The  de- 
fendant also  claimed  t^at  78-100  miles  of 
the  roan  assessed  wae  Vo  dlapnte  between 
Lander  and  Eureka  coanticB.  and  that 
nnder  tbe  statute  autUoi-lsioK  such  pay- 
ment it  bad  paid  the  taxes  thereon  to  Eu- 
reka coonty.  Judgment  was  rendered  for 
the  state  for  28.89  miles  of  road  at  a  valu- 
ation of  912.000  per  mile.  Both  parties 
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have  appealed;  tbe  defendant  upon  the 
ground  that  the  valuation  of  flS.uOO  per 
mile  was  exceBslTe.  and  that  a  certain 
school  tax  was  improperly  included  In  the 
Judgment.  Upon  this  appeal  the  Judgment 
was  affirmed,  (25  Pac.  Rep.  296.)  and  upon 
the  return  of  the  remittitur  to  the  court 
below  It  was  paid  In  full  to  the  district 
attorney.  The  plaintiff's  appeal  is  found- 
ed upon  tbe  claim  that  the  Judgment 
should  have  been  for  the  full  number  of 
miles  of  road  assessed,  rained  at  914.000 
per  mile. 

1.  The  defendant  now  moves  to  dlflmla* 
this  appeal  upon  the  grounds  that  the  ac- 
ceptance by  the  district  attorney  ot  the 
money  due  upon  the  Judgment  as  affirmed 
is  a  walrer  by  the  state  of  tbe  errors  as- 
signed, that  tbe  atate  cannot  both  en- 
force tbe  Judgment  and  appeal  from  It. 
A  party  may  appeal  from  tbe  whole  or 
any  part  of  a  Judgment,  (Gen.  St.  S  8358; 
Bayne.  New  Trials  &  App.  9  1^0  and  ui>- 
on  tbe  hearing  of  an  appeal  the  supreme 
court  may  reverse,  affirm,  or  modify  a 
Judgment,  or  affirm  It  as  to  some  Isauee 
and  reverse  as  to  others,  (Gen.  St.  63861 ; 
Hayne,  New  Trials  ft  App.  S  295.)  Under 
the»a  clrcamstanceB,lt  would  seem  reason- 
able, where  several  independent  Issues  are 
tried  in  a  cat<e.  and  the  appeal  is  only  tak- 
en from  the  Judgment  upon  some  of  them, 
that,  if  error  is  found,  the  reversal  should 
only  be  as  to  tbe  Issues  appealed  from, 
leaving  It  to  stand  upon  the  others. 
Even  where  the  appeal  Is  from  the  whole 
Judgment,  In  which  several  Independent 
Issues  have  been  determined.  It  would  seem 
proper  that  It  should  only  be  reversed  as 
to  those  In  which  error  Is  found.  In  this 
case  the  Judgment  was  for  the  plain  tilt  up- 
on some  iBBues,  and  for  the  d^endant  up- 
on others.  Each  party  has  appealed  from 
that  which  was  against  Itself.  The  ap- 
peals are  separate  and  distinct,  upon 
different  questions,  and  the  Judgment  up- 
on one  need  not  In  any  manner  affect  the 
other.  After  the  affirmance  of  thejudg- 
ment  upon  tbe  defendant's  appeal  there 
could  be  no  further  question  that  the 
plaintlir  was  entitled  to  the  money  thereby 
awarded  to  It.  That  Is  settled;  and  the 
only  question  now  1b,  whether  it  is  not 
entitled  to  more.  Why,  then,  sbnuld  tbe 
acceptance  of  this  money,  which  was  un- 
questionably due  it,  and  which  the  re- 
veraal  of  the  Judgment  upon  this  appeal 
will  not  require  It  to  pay  back,  or  In  any 
manner  affect,  work  a  waiver  of  the  light 
toappeal  upon  other  Istmesdecldedagainst 
the  plaintiff?  Where  a  reversal  upon  the 
plaintiff's  appeal  would  require  him  to  re- 
fund to  the  defendant  money  or  property 
which  he  has  obtained  under  the  Judg- 
ment, there  la  reason  for  holding  that  the 
acceptance  of  the  benefits  of  the  Judgment 
Is  a  waiver  of  the  right  to  appeal.  Hav- 
ing elected  to  receive  the  fruits  of  the  Judg- 
ment, he  Is  estopped  from  attempting  to 
destroythe  very  foundation  of  hie  right  to 
receive  them.  But  where  a  reverHai  would 
not  work  this  result,  where  his  right  to 
what  he  has  received  would  still  remain 
Intact,  It  is  difficult  to  conceive  why  he 
should  not  be  allowed  to  take  what  is 
now.  and  always  will  be,  bis,  and  still 
prosecute  bis  claim  for  more.  This  die- 
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tlDCtlon  Is  qnlteelearly  drawn  In  Embry  t. 
Palmer,  107  D.  S.  8,  2  Sup.  Ct.  Eep.  25; 
Bennett  t .  Van  Syckel,  18  N.  Y.  481 ;  Keynes 
Dumont,  ISO  IT.  B.  394,  9  Sop.  Ct.  Rep. 
486,— and  utlier  caseu,  which  support  the 
concluHiOQ  to  which  we  have  come.  There 
are  decisions  which  seem  to  hold  the  con- 
trary, but.  If  so,  we  decline  to  follow  them, 
believing  that  they  are  not  fonnded  apon 
principle,  and  are  contrary  to  the  welfirht 
of  authority.  The  motion  to  dismiss  must 
be  overrnled. 

2.  The  court  found  tfant  the  76-100  of  a 
mile  of  the  i-oad  upon  which  no  taxes  were 
allowed  in  the  Judfcment  was  claimed  by 
both  Latider  and  Eureka  counties;  that 
It  was  duly  aasefiaed  In  Enreka  roanty, 
and  the  taxes  thereon  paid  to  that  county 
by  the  defendant  prior  to  the  commence- 
ment of  the  action.  This  fludlng  is  abun- 
dantly supported  by  the  evidence  and  the 
plaintiff's  admissions,  and  constitutes  a 
complete  defense  to  that  portfunof  the  ac- 
tion. Gen.  St.  S  1*J05. 

8.  Did  the  courterrln  admtttingrln  enrt- 
dence  the  records  of  the  board  of  equalisa- 
tion of  October  7, 1889.  and  In  flndinff  that 
the  value  of  the  road  had  been  thereby 
duly  equalized  aud  fixed  at  912.000  per 
mile,  Instead or$14,000?  Aboard  of  equali- 
zation la  of  special  and  limited  Jurisdic- 
tion, and,  like  all  inferior  tribunals,  has 
only  such  powers  asare  specially  conferred 
upon  It.  It  Is  essential  to  the  valldUy  of 
Its  actions  that  they  should  be  authorized 
by  some  provision  of  the  statute,  other- 
wise they  are  null  and  void,  ^tata  v. 
Co  mmiBSi  oners.  5  Nev.  317;  State  v.  Com- 
missioners 6  Nev.  05;  State  v.  Railroad 
Co.,  9  Nev.  79.  Gen.  St.  1001,  provides 
that  the  board  shall  have  power  to  deter- 
mine all  complaints  made  in  regard  to  the 
assessed  value  of  any  property.  Without 
a  complaint  is  made,  it  has  no  Jurisdiction 
to  act  In  the  premises,  (People  v.  Goldtree, 
44  Cal.  323;  State  v.  Northern  Belle  Co..  12 
Nev.  89;)  and,  alter  a  complaint  Is  once 
heard  and  determined,  there  is  no  provis- 
ion for  anew  trial,  a  rehearing,  or  any 
further  consideration  of  the  matter.  It 
foIlowB  from  the  principles  already  stated 
that  the  power  to  reconsider,  not  being 
expressly  given,  does  not  exist.  This 
statement  of  the  law  is  fully  borne  out  by 
the  adjudicated  cases.  People  v.  Super- 
visors. 35  Barb.  408;  Hadley  v.  Mayor,  33 
N.  Y.  603;  People  v.Amcs,19How.Pr.  551; 
Mrthem,  Pub.  Off.  §  509.  In  People  v.  Su- 
pervisors, 35  Barb,  40S.  the  board  of  su- 
pervlHor&  of  Schenectady  county  had  met 
and  legally  apportioned  and  equalized 
the  asseKsmentof  property  among  the  sev- 
eral towns  and  wards  of  the  county.  The 
next  day  they  reconsidered  their  action, 
and  again  apporUoned  and  equalised  the 
assessment,  but  upon  a  diflerent  basis.  It 
was  held,  upon  a  very  full  review  of  the 
authorities,  that  in  common  with  all  oth- 
er Inferior  jurisdictions  they  had  by  their 
first  action  exhausted  thelrdiscretion  over 
that  subject;  that  such  act  was  in  tact  a 
Judgment,  and  they  had  no  power  to  re- 
consider, to  review,  reverse,  or  annul  their 
own  Judicial  action.  In  Hadley  v.  Mayor, 
88  N.  Y.  603,  It  was  held  that  the  commou 
council  of  the  city  of  Albany,  having  once 
legally  canvassed  the  votes  retnmvd  for 
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the  election  of  mayor  ot  safd  clty»  ham 
exhausted  their  power  over  the  subject, 
and  cannot  afterwards  reverse  their  de* 
clsiun  by  making  a  different  determina- 
tion. The  same  rule  applies  to  Justices  of 
the  peace,  (People  v.  Liynde.  8  Cow.  184;) 
the  courts  established  by  statute,  (People 
V.  Marine  Court,  12Wend.  220;)  andtotbe 
district  courts  of  this  state,  except  In  the 
manner  authorised  by  law,  (State  v.  Dis- 
trict Court,  16  Ner.  872.)  There  Is,  Indeed, 
but  one  case  that  we  have  found— Hough 
V.  Bridgeport,  57  Conn.  294, 18  Atl.  Rep.  lOS 
— that  even  seems  to  hold  the  contrary; 
and  it  Is  probable  that  the  ruling  there 
was  based  rather  upon  the  view  that  the 
common  council  had  not  by  their  first  ac- 
tion finally  disposed  of  the  matter  tban 
with  any  intention  of  holding  that  they 
could  reconsider  and  reverse  themselves 
at  their  discretion.  We  conclude  that  the 
court  erred  In  this  rnling  admitting  In  evi- 
dence the  records  of  the  board  of  October 
7. 1889,  and  in  deciding  that  the  plalntttf 
was  only  entitled  to  recover  upon  a  valu- 
ation of  the  road  at  $12,000  per  mile.  All 
other  defenses  having  been  heretofore  de< 
dded  against  the  defendant.  It  is  therefore 
ordered  that  this  case  be  reversed,  and 
remanded  to  the  district  court,  with  In- 
structions to  modify  the  Judgment  already 
entered  herein  by  adding  thereto  the  taxes 
and  penalties  due  upon  28.39  miles  of  tiie 
road-bed  and  main  track  of  the  railroad 
at  a  valuation  of  #2,000  per  mile. 

(a  N«T.  i&8> 

BOWLBB  V.  CURLKR  at  «/.  (No.  1,836.) 
(Supreme  Court  of  Neoada.   April  6,  1891.) 

COHSTROCTtVB  TRUSTS  —  StATUTB  OT  FhaUPS. 

Where  oae  without  oODsideration  conveys 
Isnd  to  one  standing  Id  a  confidential  relation 
with  him,  with  the  understanding  that  he  ahall 
hold  lb  for  the  benefit  of  the  grantor,  equity  will 
raise  a  conatructive  trust,  which  maybe  estab- 
lished by  parol;  and  Gen.  St.  Nev.  I  9l^,pro 
viding  that  no  trust  ooDoemiog  Unas  BhalT  be 
oreated  except  by  act  iw  uperauoa  of  law,  or  by 
dead  or  cooveyanoe  in  writing,  oto.,  wUl  not  ap- 
ply. 

Appeal  from  district  court,  Esmeralda 
county;  Richard  Rising,  Judge. 

£.3/.C7arir,torappeUant.  A.W.Oockw, 
T.  CttfBD,  and  P.  M.  Bowler,  Jr.,  in  pro, 
per.y  tor  respondent. 

Bblenap,  CJ.  The  plaintiff  conveyed 
certain  real  property  described  In  the  com- 
plaint to  his  father-in-law,  the  appellant. 
The  deed  of  conveyance  states  that  It  was 
made  in  consideration  of  the  sum  of  f 1,200. 
Plaintiff  claimed,  and  the  court  and  jury 
found.  In  substance,  that  the  title  to  the 
property  was  conveyed  to  the  app^ant, 
without  consideration,  npon  his  promise 
to  hold  it  In  trust  tor  the  benefit  of  the 
plaintiff,  and,  in  case  of  the  platntltTs 
death,  for  the  benefit  of  bis  Infant  dao^- 
ter;  and  that  the  conveyance  was  made 
because  of  the  confidential  and  Influential 
relation  which  existed  between  the  par- 
ties. A  decree  was  entered  in  favor  of  the 
plaintiff,  requiring  the  defendant's  son, 
who  was  also  a  d^ndant  In  the  caae, 
and  who  received  the  title  to  the  proper^ 
without  consideration,  to  make  a  deed  nf 
convayance  thereof  to  thaplaintUL  A»> 
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pellant  clnlms  thnt  parol  evidence  was  In- 
admissible to  prove  tbe  trust.  The  claim 
in  ItuKecl  ufion  the  statute  u(  frauds.  The 
Htatute  pruvldeH:  "No  estate  or  interest 
In  lands.  »  •  •  nor  any  trust  or  power 
over  or  concerning  lands,  or  in  any  man- 
ner relating  thereto,  shall  hereafter  be 
created,  {^ranted.aKBigned,  surrendered,  or 
declared,  nnleHS  by  act  or  operation  of 
law,  or  by  deed  or  conveyance  in  writing, 
Bubscribed  by  the  party  creating,  grant- 
ing, UBslgntug,  Hurivndering,  or  declaring 
the  same.  •  •  •«  Section  :2624.  Gen.  St. 
If  the  Btntate  Is  applicable  to  the  case,  the 
trust  Is  void,  because  It  is  an  express  trust, 
eptablisbed  by  parol  evidence  only.  Nor 
is  the  trust  one  arising  byactoroperaliou 
of  law,  within  the  meaning  of  the  statute, 
for  the  law  never  Implies  a  trust  wben 
there  Is  an  express  one  declared  by  word 
or  writing.  2  Wasbb.  Real  Prop.  470; 
T)ennlson  v.  Goehring,  7  Pa.  St.  1"^.  But 
the  statute  of  frauds  has  no  application. 
The  plaintiff  conveyed  the  property  to  the 
defendant  because  of  the  conOdencef  re- 
posed In  blm.  without  consideration  other 
than  be  should  bold  It  subject  to  the  trust 
mentioned.  It  defendant  were  permitted 
to  retidn  It,  plaintiff  could  be  defrauded, 
and  the  statute,  which  was  Intended  to 
prevent  frauds,  would  be  the  means  for 
the  accomplishment  of  a  fraud.  To  pre- 
vent such  a  result,  equity  raises  a  con- 
structive trust  in  the  grantee,  and  in  favor 
of  the  grantor.  In  the  case  of  Cox  v. 
Amsmann,  76  Ind,21^,  a  husband  and  wife 
conveyed  land  to  a  person  without  other 
consideration  than  that  heshould  immedi- 
ately reconvey  it  to  the  wife.  It  was  held 
that  the  land  was  taken  in  trust  for  the 
wife.  The  court  said:  "The  trust  in  the 
present  case,  twlng  an  express  trust  In  re- 
lation to  land,  cannot  be  proved  by  parol 
without  violating  the  statute,  unless  there 
Is  some  eqottable  rule  of  construction 
whleb  takes  such  a  case  ont  of  the  stat< 
ttte.  There  are  In  equity  certain  trusts 
called  'constructive  trusts.'  which  do  not 
arise  by  Implication  of  law.  They  are  not 
resnttlng  trusts,  bnt  are  said  to  be  in  the 
nature  of  resulting  trusts.  Perry,  Trusts, 
§§  310,  241.  Thus  equity  will  raise  a  con- 
structive trust  to  prevent  a  fraud.  2 
Wasitb.  Real  Prop.  476.  And  whenever 
property  is  acqnlr«d  by  fraud,  or  wtien, 
though  originally  acquired  wlthont  fraud, 
It  Is  against  eqnity  that  it  should  be  re- 
tained by  the  party,  then  equity  raises  a 
constructive  trust,  which  Is  held  to  be  not 
within  the  statute,  (Id.  482.)  and  which 
may  be  proved  by  parol.  Thus  In  the  case 
of  Uayden  v.  Denslow,  27  Conn.  885,  there 
was  an  agreement  between  father  and 
son,  by  which  the  son  was  to  convey  land 
to  the  father,  and  the  latter  was  to  hold 
it  In  trust  for  the  son's  wife.  It  was  held 
that,  when  a  deed  Isglren  and  received  for 
such  apnrpose,a  constructive  trustarlses, 
which  will  be  enforced  in  equity,  aud  that 
the  facts  out  of  which  sncb  trnst  arises 
may  be  proved  by  parol.  So,  in  the  case 
of  Hoge  V.  Hoge,  1  Watts.  168,  It  was  hold 
that,  if  a  testator  be  Induced  to  make  a 
devise,  by  the  promise  of  the  devisee  that 
it  should  be  applied  for  the  benefit  of  an- 
other, equity,  upon  these  facts,  would 
create  a  eonstraetive  trust,  whien  might 


be  established  by  parol."  Another  case 
similar  in  principle  is  that  of  Wood  v. 
Rube,  90  N.  Y.  422.  In  that  case,  as  in  this, 
the  trust  was  oral.  Tbecourtsald:  "But, 
being  oral,  the  trust  was  void,  within  the 
sixth  section  of  the  statute,  unless  the 
transaction  constituted  a  trust  by  impli- 
cation or  operation  of  law,  and  was  there- 
fore within  the  exception  in  the  seventh 
section.  It  is  not  easy  to  ascertain  from 
the  adjudged  cases  the  exact  scope  of  the 
exception  in  the  statute.  Car.  11.,  of  trusts 
arising  by  'Implication  or  construction  of 
law,'  or  of  the  equivalent  exception  In  pur 
statute  of  trusts  arising  by 'Implication 
or  operation  of  law.'  It  is  not  difficult  to 
name  trusts  which  unequivocally  are 
trusts  arising  by  implication  or  operation 
of  law.  Trusts  arising  from  the  presumed 
Intention  of  the  parties,  Indicated  by  their 
acts,  although  not  expressly  declared, 
and  those  arising  from  the  application  of 
somesettled  principle  of  equity  to  the  sltn- 
atlon,  furnish  many  Instances  of  implied 
or  constructive  trusts.  Resulting  trusts 
at  common  law,  arising  from  the  payment 
of  purchase  money,  or  when  the  trust  is 
not  declared,  or  Is  declared  only  in  part, 
or  for  any  reason  falls,  are  niuetrations  of 
the  former  class,  and  those  arising  by 
equitable  construction,  independently  of 
intention,  from  dealings  by  trustees  or 
9UA«r/ trustees  with  trustproperty, furnish 
many  examples  of  the  latter.  But  there 
is  a  large  class  of  so-called 'constructive 
trusts.'or  trustsey  ma/ei?e/o. wherecourte 
of  equity  treat  the  holder  of  the  legal  title 
to  land  HB  a  trustee,  and.  through  the  me- 
dium of  an  assumed  trust,  makes  that  title 
subservient  to  the  circumvention  of  trand 
and  the  attainments  of  Justice.  Trusts  of 
this  character  are  not,  I  assume,  within 
the  exception  In  the  statute.  •  •  *  But 
see  Davles  v.Otty,35  Beav.208;  Selchrlst'H 
Appeal,  tie  Pa.  St.  287.  Bo,  where  a  trust 
Is  sought  to  be  established  from  the  viola- 
tion of  an  oral  agreement  purporting  to 
create  a  trust,  and  a  court  of  equity  up> 
holds  the  trust,  and  enforces  specific  per- 
formance, the  trust  Is  not  an  Implied  or 
constructive  trust,  within  tlie  statute. 
See  BellaslB  v.  Compt<ra,  2  Vem.  294.  The 
court  in  granting  relief  in  case  of  an  oral 
agreement  proceeds  upon  the  ground  of 
fraud,  actnal  nr  constiuctlve.and  enforces 
the  agreement,  notwithstanding  the  stat- 
ute, by  reason  of  the  special  drcum- 
stances."  The  two  principles  upon  which 
eqnity  proceeds  In  this  character  of  case 
are  thus  statei* :  "One  Is  that  It  will  not 
permit  the  statute  of  frauds  to  be  used  as 
an  Instrument  of  fraud;  and  the  other 
that  when  a  person,  through  the  tnflnence 
of  a  confidential  relation,  acquires  title  to 
property,  or  obtain  an  advantage  which 
hecannot  conscientiously  retain,  the  courc, 
to  prevent  the  abuse  of  confidence,  will 
grant  relief. "  Page  425.  Some  of  the  de- 
cided cases  hold  that  trusts  arising  out  of 
facts  similar  to  those  of  the  present  ease 
arise  by  Implication  or  eonstruction  of 
law,  and  are  therefore  within  the  excep- 
tion in  the  statute  ot  frauds;  others,  that 
such  eases  do  not  fall  within  the  excep- 
tion; but  all  agree  that  either  by  the  ex- 
ception, or  notwithstanding  the  statute 
of  frauds,  relief  may  be  granted  in  a  proper 
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caee.  Appellant  also  claims  that  If  any 
traat  was  establlRhed  U  was  tor  the  beoe- 
flt  of  ^aintift's  daughter,  aad  not  for  him- 
Bp)f.  Tbe  coiuplulat  allures  a  trnat  in 
favor  uf  the  daughter,  and  alao  a  trust  for 
the  benefit  of  plaintiff,  and.  In  the  event  of 
his  death, then  tor  the  benefltol  htBdaugh- 
ter.  The  pleading  isambiguouH  In  this  re- 
spect, bat  the  objection  was  not  taken, 
and  the  erldence  was  sufficient  to  support 
the  tiiiding  of  fact  upon  thiR  point.  Tbe 
]Qd£:ment  and  order  are  affirmed. 


Peers  v.  BELCom  et  al.  (No.  1,3,^3.) 
(Supreme  Cowt  of  Nevada.  April  6, 1891.) 
PuBuo  Lands  —  lUiLROAD  Gkast9  — Prior  Prb- 

EMPTIOM — EVIDESCB. 

1.  The  affidavits  and  declaratory  statements 
at  persons  who  have  entered  oa  public  lands  nn- 
dor  the  pre-emption  laws  ot  the  United  States, 
filed  in  tbe  proper  land-oOico,  are  conclusive  evi- 
dence ol  the  existence  of  all  facts  necessanr  to 
ffive  the  right  of  pre-emptioa,  and  under  Gen. 
Bt.  Nev.  §  mis,  such  paptM-s  may  be  provBd  by 
copies  certiUcd  by  the  register  of  the  land-offlce. 

S.  Act  Cong.  July  1,  IUGS,  as  amended  by  act 
Of  July  a,  1864,  mnted  to  the  C.  P.  R.  Co.  alter- 
nate sections  ol  land,  to  aid  in  the  oonstmction 
of  its  road,  but  reserved  any  land  to  which  a  pre- 
emption or  homestead  claim  might  attach  before 
the  line  should  be  deOnitely  fixed.  Ten  months 
before  the  line  of  the  road  was  definitely  fixed 
land  covered  by  the  grant  was  settled  upon  and 
Improved,  and  ten  days  befor«  the  line  was  fixed 
tbe  settlers  filed  their  affidavits  and  declaratory 
statements  In  the  proper  Isnd-otlltM.  JBefd,  that 
the  land  did  not  pass  under  tbe  grant. 

Appeal  from  dletrlct  court,  Washoe 
county;  H.  R.  Bioeluw.  Judi;e. 

Clark  &  Jones,  fur  apt>e]lant.  R.  B, 
Llndaajr  &ud  Baker  Wiaea,  for  reapond- 
entB. 

MnnpiiT,  J.  It  appears  from  the  records 
of  this  court  that  the  plaintiff  P.  Marw 
tlnonl  has  died  since  the  rendition  of  the 
Judgment  and  denial  of  the  motion  for  a 
new  trial  in  the  district  court,  and  by  or- 
der of  this  conrt  J.  V.  Peers,  public  admin- 
istrator of  Washoe  county,  has  been  sab- 
Btltuted  as  plaintiff  and  appellant  In  place 
of  dfceased  This  action  was  brouffbt  by 
P.  Uartlnuni,  nov  deceased,  to  recover 
poBflesslon  of  a  tract  of  land  situate  In 

Washoe  county.  JamesMurphyand  — 

Murphy  were  sued,  but,  they  having  dis- 
claimed any  Interest  in  or  right  of  posses- 
sion to  tbe  land,  it  was  stipulated  that 
Judgment  might  be  rendered  against  them 
for  the  land,  bat  not  for  damages.  The 
caasewas  tried  before  tbe  court  without 
a  Jury,  and  Judgment  was  given  in  favor 
of  Joseph  Deluchl  and  Angelo  Ueluchi, 
The  plaintiff  moved  for  a  new  trial,  and, 
the  motion  being  denied,  appeals  from  the 
Judgment  and  order.  The  land  In  contro- 
versy Is  situate  within  the  limits  of  the 
grant  to  the  Central  Pacific  Railroad  Com- 
pany of  California,  by  an  actofconsTeas 
paseed  July  1, 1862.  entitled  "An  act  to  aid 
in  the  construction  of  a  railroad  and  tele- 
graph line  from  the  Missouri  river  to  the 
Pacific  ocean,  to  secure  to  the  government 
the  use  ot  the  same  for  postul,  mllitHry, 
and  other  purposes."  12U.S.  St.at  Large, 

fi.  489.  Sertlun  8  of  said  act  reads  as  ful- 
ows:  "And  be  It  further  enacted  that 
there  be,  and  Is  hereby,  granted  to  the 


said  company,  for  tbe  porpoae  ot  siding  In 
the  construction  of  said  rallrodd  and  tele- 
graph line,  and  to  secure  the  sate  and 
speedy  transportation  of  the  malls, 
troops,  mnuitlons  of  war.  and  public 
stores  thereon,  every  alternate  section  of 
public  land,  designated  by  odd  numbers, 
to  the  amount  ot  five  alternate  sections 
I)er  mile  on  each  side  of  said  railroad,  on 
the  line  thereof,  and  within  the  limits  of 
ten  miles  on  each  side  of  said  road,  not 
sold,  reserved,  or  otherwise  disposed  of  by 
th€  United  States,  aud  to  which  a  pre- 
emption nr  homestead  claim  may  not 
have  attached,  at  the  time  the  line  of  said 
road  la  definitely  fixed.  •  »  *"  This  act 
was  amended  by  eectlon  4  of  the  act  of 
July  2,  18«4.  {13  U.  8.  St.  at  Large,  358.)  by 
Inri^rdnii;  the  word  "ten"  Instead  of  **flve,* 
and  "twenty"  Instead  often,"  and  then 
reads:  "And  any  lands  granted  by  this 
act  or  the  act  to  which  this  is  an  amend* 
inent,  shall  not  defeat  or  impair  any  pre* 
emptlou,  houistead.  swamp  land,  or  other 
lawful  claim,  nor  Inctnde  any  government 
reservation  or  mineral  lands,  or  tbe  Im- 
provements of  any  bona  ttde  settler. 
*  *  *"  It  la  conceded  thM  tbe  land  In 
controversy  is  a  part  of  an  odd  section; 
that  the  line  of  the  road  was  definitely 
fixed  on  the  14th  dnyof  October,1887;  and 
that  the  plaintiff  bad  obtained  adeedfrom 
the  railroad  company  to  tbe  land  prior  to 
the  commencement  ot  this  action ;  and  that 
the  title  ot  the  railroad  company  was  per>> 
feet,  when  It  made  the  deed  to  Martlnonl 
under  the  grant  found  In  tbe  above-mra- 
tioued  act,  unless  It  cohies  within  some  of 
the  exceptions  mentioned  In  said  grant. 
The  attorney  for  appellaat  contends  that 
the  evidence  Introduced  on  the  part  of  the 
defendants  wan  "  Incompetent,  Irrelevant, 
Immaterial,  and  did  not  tend  to  prove  the 
existence  of  a  pre-emption  claim  to  tbe 
land. "  The  defendants  In  their  answer  de- 
nied the  platntltf's  ownership  and  right  ol 
poBseeslon  to  the  land.  They  also  Intro- 
duced In  evidence  the  following  exhibits; 
"Martin  Groten,  being  duly  sworn,  d^ 
poses  and  says:  Iresldein  Storey  county, 
Hev.  1  settled  upon  and  commenced  Im- 
proving the  annth-east  quarter  ot  tbe 
south-west  quarter  of  sectloo  sixteen,  (ltf,> 
and  south  half  of  south-west  quarter  and 
north-west  quarter  ot  aoath-west  quarter 
of  section  fifteen,  (16,)  township  nineteen 
(19)  north,  of  range  21  east,  about  the  15th 
of  Febraai7,1864.  Said  land  was  then  on- 
surveyed.  I  have  not  seen  any  notice  ol 
publication  of  the  reception  ot  tbe  towD- 
shlp  plat  at  the  land-office  at  Carson  City, 
Nev.,  and  did  not  know  that  tbe  plat  wai 
at  the  land-ofilce  until  a  few  days  since,  or 
I  should  have  filed  on  the  land  long  ago, 
or  within  the  time  prescribed.  I  now  ask 
to  be  allowed  to  file  my  declaratory  state- 
ment upon  the  above  described  land. 
Martin  Okotbm.  Subscribed  and  sworn 
to  before  me,  this  4tb  day  of  October,  1867. 
Wahkkn  T.  Lockhahdt.  Register."  "D^ 
claratory  Statement:  I,  Slartin  Oroten, 
of  Ktorey  county,  Nev..  being  a  married 
nmn,  and  a  native  born  citiseD  of  the 
United  States,  did,  on  or  about  the  l&th 
day  ot  February,  A.  ]>.  18M,  settle  and  tm* 
prove  the  M.  E.  k  of  the  S.  W.  V  of  eectlon 
IS,  and  S.  %  ot  &  W.    and  N.  W.  J£  of  & 
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"W.  K  of  section  15.  In  Tp.  M  N.,  of  R.  21  B., 
in  toe  district  ol  lands  sabject  to  sale,  at 
the  land-offlce  at  Carson  City.  Nev.,  and 
containing  one  handred  and  fllxty  anrps, 
■which  land  has  not  ypt  been  offered  at 
pDbltc  (tale,  and  thus  rendered  subject  to 
prlvat(?  entry:  and  I  do  hereby  declare  my 
Intention  to  claim  thesiild  tractor  land  as  a 
pre-emption  right,  under  the  prurlslona  ol 
the  act  of  conffress  approTud  the  4tb  of 
September.  A.  D.  1841.  Given  under  mj 
band  and  seal  this  4th  day  of  Octolier,  A. 
I).  1867.  [8ea1]  Martin  Oroten.  In  the 
presence  ot  Warren  T.  Locshardt,  Regis- 
ter."* 

There  were  two  slmlllar  papers  nade 
ont  and  sworn  to  by  John  P.  Myers  on 
the  sameday,  and  before  the  same  officers, 
the  only  dltTerence  being  Myers  wae  a  res- 
ident of  Washoe  coanty,  a  single  manoTer 
the  age  of  21  years,  and  had  settled  and 
commenced  linprorlng  the  N.  E.  ^  ot  the  S. 
W.  V.  and  S.  E.  %  of  the  N.  W.  %,  and  the 
W.  %  of  the  N.  E.  %,  of  SRctlon  15,  In  town- 
Bldp  19  N.,  of  range  2t  E.^on  the  Ist  day  ot 
•January  A.  D.  1864,  and  had  resided  on  the 
land  and  made  It  his  home  from  the  date 
'Of  bis  settlement  until  the  time  of  filing  his 
'declaratory  statement.  All  the  papers  are 
dnly  certified  to  by  O.  H.  Gallup,  as  rei^s- 
Iter  of  the  United  States  land-ufflce  at  Car- 
son City,  Nov.,  as  beinfr  full,  true,  and  cor- 
rect copies  of  the  orieinals  thereof  filed  in 
his  office,  and  that  he  was  the  custodian 
oi  the  siune.  Plaintiff  objected  to  the  in- 
troduction of  salddecIaratoTyBtatements, 
and  tosald  affidavits,  and  to  each  of  them, 
on  thp  grounds  folio  wing,  to-wit:  "That 
they  were  incompetent,  and  nut  the  best 
evidence;  that  the  matters  set  ont  In  said 
exhibits,  and  each  of  them,  could  not  he 
proved  bysncb  exhibits:  that  the  evidence 
offered  was  ez parte;  thattbetactsredted 
therein  could  not  be  so  estatdlsbed  In  tbia 
ease :  that  It  was  not  comi>etent  to  prove 
by  said  exhibits  that  the  persons  named 
therein  were  pre-emptors,  or  were  entitled 
to  the  rights  of  such,  o  that  they  bad 
settled  upon  the  land,  or  otherwise  com- 
plied wltii  the  law."  The  affidavits  and 
declaratorr  atatementa  are  In  the  form  as 
prescribed  by  the  commissioner  of  the  gen- 
eral Tand-ofUce  for  the  guidance  of  the  lo- 
cal land-officers.  Whenevera  part.v  makes 
application  to  pre-empt  lund.  the  register 
of  the  land-office  mast  eatlfify  himself  that 
tbe  land  la  wlthl  I  his  district;  that  It  Is 
subject  to  entry  that  It  has  not  been  re- 
served by  any  ac^  ot  congress,  or  of  tbe 
proper  departmen.  ;  and  that  It  has  not 
DMn  sold.  He  must  also  be  satisfied  that 
the  party  making  the  application  to  pre- 
empt posaeeses  the  necessary  qualifications 
to  entitle  blm  to  do  so.  and  has  made  tbe 
itettlement  on  tbe  land  as  required  by  the 
pre-emption  laws.  These  areallqueHtions 
of  fact  tor  the  register  to  decide,  and  in  de- 
ciding tbem  berequlreatheexerclse  otjudg- 
ment  and  discretion,  and  when  he  has  de- 
cided his  action  Is  final  until  reversed  or 
set  aside  by  the  commiHRioner  of  the  gen- 
eral land-office.  When  tbe  pruof  estub- 
llsfaes  tbe  facts  to  the  satiKfaction  of  the 
register,  that  the  party  Is  entitled  to  enter 
tbe  land,  the  declaratory  statement,  and 
all  papers  connected  therewith,  ara  filed 
and  become  a  part  of  the  records  of  tbe 


land  department.  They  are  kept  In  tbe 
office.Bo  as  to  show  what  lands  are  taken 
under  the  pre-emption, homestead,  or  oth- 
er laws  of  the  general  government.  The 
records  are  in  the  cnetody  and  under  The 
control  of  the  register,  and  are  kept  under 
the  official  sanction  of  the  government; 
their  contents  have  always  been  consid- 
ered and  always  have  been  received  lu 
courts  of  Justice  as  evidence  ot  tbe  facts 
stated.  In  tbe  ease  of  Conrchalne  v.  Min- 
ing Co.,  4  Nev.,  875,  Lewis.  J.,  said:  "The 
paramount  proprietor  of  the  soil,  bavtng 
anunrestrlcted  rlgbt  of  disposition.  haHCfr* 
ta  bllHbed  certain  regulations  by  wbich  per- 
sons prodnclng  the  requisite  proof  are  en- 
title to  purchase.  *  *  •  Thedeclsloa  of 
the  proper  officers  to  therefore  evidence, 
not  only  of  the  fact  that  be  in  whoaefaror 
It  Is  rendered  is  entitled  to  the  i>atent,  bat 
also  that  he  has  settled  npon  and  improved 
the  premises  claimed  by  blm,  and  ]H«er* 
tainly  a  direct  acknowledgment  thatancb 
settlement  and  possession  is  lawful,  and  in 
accordance'  with  the  will  of  the  general 

fiovernment.  The  register  and  receiver  of 
he  local  land  office  are  the  ofBeen  ap- 
pointed by  the  government  to  take  tbe 
proof;  decide  npon  the  merits  of  tbe  appli- 
cation. Tbe  law  requires  the  proof  in  all 
cases  to  be  made  to  their  satisfaction. 
Where  the  proof  is  so  made,  and  their  de- 
cision rendered,  bow  can  It  be  said  that 
such  decision  is  not  evidence  of  right  ot 
possession  in  him  in  wboee  laTor  it  ta 
given?  It  Is  a  decision  made  by  officers 
appointed  bytbe  govemmentto determine 
such  rights.  Their  decision  Is  the  decision 
of  the  government  itself,  and  should  there- 
fore be  accepted  as  evidence  ot  superior 
rights.  Tbe  conclusion  arrived  at  by  the 
land-officers,  altfaongb  not  strictly  a  Judi- 
cial decision,  bears  nevertheless  a  strong 
analogy  to  It.  and  it  seems  to  ns  shonld 
be  received  as  evidence  of  the  right  to  the 
possession,  and,  Indeed,  of  all  the  facts 
which  it  Is  necessary  tor  the  preempt- 
or  to  prove  before  the  land-officers." 
And  In  the  case  of  McFarland  v.  Culbert, 
2  Nev.  28.^,  the  same  Jadge  said:  ''In 
any  event,  it  the  defendants  wtabed  to  de* 
rlTe  any  advantages  from  the  filing  of  a 
declaratory  statement,  they  should  have 
introduced  tbe  statement  itself,  or  a  cer- 
tified copy  of  It,  so  that  the  conrt  below 
might  Judge  of  Its  effect."  In  the  case  of 
Baldwin  v.  Stark.  107  U.  S.  465.  2  Sup.  Ct. 
Bep.  478.  Mr.  Justice  Miller,  speaking  for 
the  court,  said :  "It  has  been  so  repeated- 
ly decided  in  this  conrt.  In  casee  of  this 
character,  that  the  land  department  Is  a 
tribunal  appointed  by  congress  to  decide 
qnestlons  like  this,  and  when  finally  decid- 
ed by  the  officers  of  that  department  the 
decision  is  convluslTe  every  where  else  as 
regards  all  questions  of  fact,  that  it  la 
useless toconslder  tbe  point  farther;*  and 
tbe  decision  of  the  supreme  court  of  Ne- 
braska was  reversed  because  they  bad  re- 
examined the  evidence  upon  which  the 
ofticers  of  tbe  land  department  had  act- 
ed, and  held  the  same  to  be  Insufficient. 

Section  3618,  Gen.  St.  Nev.,  reads:  "A 
copy  of  any  record,  document,  or  paper  In 
tbe  custody  of  a  public  officer  ot  this  state, 
or  of  the  United  States,  within  this  state, 
certified  under  the  official  seal,  or  verified 
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4)7  the  oath,  of  such  oflflcer  to  be  a  trtie, 
tull,  and  correct  copy  of  the  original  in  blu 
■custody,  may  be  read  In  evidence  In  any 
-action  or  proceeding  In  tliecourte  of  this 
«tate,  la  like  manner  and  with  the  like 
•effect  as  the  orl)^nal could  belt  produced." 
The  papers  were  admlBsible  In  evidence  as 
tending  to  show  that,  at  the  time  of  the 
location  of  the  route  of  the  Central  Pacific 
Bttllroad,  there  was  a  pre-emptinn  claim 
to  the  land.  It  appears  from  the  record 
submitted  tons  that  on  the  16th  day  of 
Jane,  1886,  the  railroad  company  made  ap- 
plication to  thn  land  department  of  the 
govemment  for  a  patent  to  the  lands  In 

Jinestlon,  which  application  was  denied, 
t,  now,  we  apply  these  doctrines  which 
have  been  established  by  repeated  decisions 
of  the  supreme  court  of  the  United  States, 
this  case  before  cs  will  be  readily  disposed 
n{.  The  plaintiff  relies  opon  the  title  of 
the  railroad  company  to  the  lands  under 
the  grant  mentioned  In  the  act  at  con- 
gress. Defendants  deny  the  title  of  the 
railroad  company  to  the  lands  under  the 
grant,  and  have  Introduced  testimony  to 
show  that  at  the  date  of  the  definite  loca- 
tion of  the  route,  and  the  filing  of  the  map 
with  the  secretary  of  the  Interior,  there 
was  a  pre-emption  claim  attached  to  said 
lands,  and  by  reason  thereof  that  the 
lands  In  dispute  were  exempt  from  the 
operation  of  said  grant.  In  this  we  think 
they  are  correct.  From  the  testimony  It 
appears  that,  10  months  prior  to  the  line 
of  said  road  belne  deQnItely  fixed,  Groten, 
for  himself  and  Myers,  on  bis  own  behalf, 
settled  upon  and  Improved  the  lands  In 
controversy,  and,  10  days  before  the  loca- 
tion of  said  line  of  road  opposite  said 
lands,  the  said  Groten  and  Myers  present- 
ed themselves  at  t be  United  States  land- 
office  at  Carson  City,  and  made  the  pruofe, 
to  the  satisfaction  of  the  register  and  re- 
ceiver, and  made  a  pre-emption  claim  to 
said  lands,  and,  from  the  time  of  receiving 
and  filing  the  declaratory  statements  in 
the  United  States  land-ofSce,  the  said 
lands  no  lunger  remained  a  part  of  the 
public  lands  of  the  United  States,  and 
would  never  become  a  part  of  the  public 
domain,  until  such  time  as  the  officers  of 
the  land  department  should  take  action, 
and  cancel  the  applications  of  Oroten  and 
Myers;  and  to  allow  the  conclusions  of 
the  officers  of  the  land  department,  on 
questions  of  fact,  to  be  subject  to  review 
by  the  courts  In  cases  of  this  kind,  would 
open  the  door  to  endless  litigation.  As 
said  by  Mr.  Justice  Lamar,  in  the  case  of 
Bailroad  Co.  v.  Whitney.  10  Sup.  Ct.  Eep. 
115:  "When  these  three  requisites  arecom- 
plled  with,  and  the  certificate  of  entry  is 
exei^uted  and  delivered  to  him,  the  entry 
is  made,— the  land  Is  entered.  If  either 
one  of  these  Integral  parts  of  an  entry  la 
defective,— that  Is,  it  the  affidavit  be  In- 
sufficient in  its  showing,  or  if  the  applica- 
tion Itself  Is  informal,  or  it  the  payment  is 
not  made  in  actual  cash,— the  register  and 
receiver  are  Justified  In  rejecting  the  ar>- 
pllcation.  But  it,  notwithstanding  these 
defects,  the  application  Is  allowed  by  the 
land-officers,  and  a  certificate  of  entry  Is 
delivered  to  the  applicant,  and  the  entry 
Is  made  of  record,  such  entry  may  be  after- 
wards canceled  ou  account  of  these  detects 


by  the  commissioner,  or  on  appeal  by  the 
secretary  of  the  Interior;  or,  as  if*  often 
the  practice,  the  entry  may  be  t}u%pended, 
a  bearing  ordered,  and  the  party  notified 
to  show  by  supplemental  proof  a  full  com- 
pliance with  the  requlrem«it8  of  the  de- 
partuiMit,  and,  on  failure  to  do  so,  the  en- 
try may  then  be  canceled.  But  these  de- 
fects, whether  tbey  be  of  form  or  sub- 
stance, by  no  means  render  the  entry  ab- 
solutely a  nullity.  So  long  as  It  remains 
a  subsisting  entry  of  record,  whose  legali- 
ty has  been  passed  upon  by  the  land  au- 
thorities, and  their  action  remains  unre- 
versed. It  Is  such  an  appropriation  of  tbe 
tract  as  segregates  It  from  the  public  do- 
main, and  therefore  precludes  It  from  sub- 
sequent grants.  In  tbe  case  before  us,  at 
the  time  of  the  location  of  the  company's 
road  an  examination  of  the  tract-books 
and  the  plat  filed  In  the  office  of  the  reg- 
ister and  receiver,  or  in  the  land-ofDra, 
would  have  disclosed  an  entry  of  record, 
accepted  by  the  proper  officers,  In  the 
proper  office.  Such  an  entry  attached 
to  tbe  land  a  right  which  tbe  road  cannot 
dispute  for  any  supposed  failure  of  tbe  en- 
try-man to  comply  with  all  tbe  provisions 
of  the  law  under  which  be  made  bis  claim." 
Bailway  Co.  v.  Dunmeyer,  lid  U.  S.  629,  S 
Sup.  Ct.Bep.666;  Newhall  v.  Sanger,  82  U. 
S.  761;  Bailroad  Co.  v.  Whitney,  10  Sup. 
Ct.  Bep.  112;  Whitney  v.  Taylor,  46  Fed. 
Rep.  616,  (U.  S.  Cir.  Ct.  Cul.,)  opinion  by 
Hawi.b?,  J.  The  Judgment  and  order  ap- 
pealed from  are  affirmed. 

BiORLOW,  J.,  did  not  participate  in  the 
foregoing  decision,  having  presided  at  the 
trial  of  tbe  cause  below. 


OAKKS  T.  NOBTHEitN  PAC.  B.  Go. 
(Supreme  Court     Ortqan.  Uvreh  38, 1B91.) 
Cabribbs— Loss  or  Bagoaob-— ZiiiBiLiriss. 

1.  Carriers  of  passengers  are  responsible  for 
tbe  oarriaf^  and  safe  delivery  of  such  baggago 
as,  by  cQstom  and  usage,  is  ordinarily  carried 
by  travelers:  and  the  paymeot  of  the  usual  faru 
includes,  in  legal  contemplation,  a  compeosatiou 
for  tbe  conveyaQce  of  such  bamage. 

S.  Tbey  are  Insurers  of  such  oaggage  In  tbe 
same  manner  and  to  the  same  extent  as  for  goods 
or  freight. 

S.  Baggage,  within  the  role  of  such  Uabllity, 
is  confined  to  suob  articles  as  are  usually  carried 
as  baggage,  for  tbe  personal  use  of  the  passen- 
ger, or  for  bis  convenience,  instruction,  or  amose- 
ment  on  the  Journey,  and  does  not  include  that 
which  is  carried  for  the  purposes  of  business, 
suob  as  merchandise  or  tbe  like. 

4.  While  the  obligation  of  a  carrier  of  pas- 
sengers Is  limited  to  ordinary  baggage,  yet  If  tbe 
carrier  ^owingly  permit  a  passenger,  either  on 
payment  or  witbont  payment  of  an  extra  charge, 
to  take  artioleaa*  personal  baggage  which  are  not 
properly  such,  it  will  be  liable  for  their  lou  or 
destmotloa,  though  without  fault. 
{.SyUabus  by  the  Court.) 

Appeal  from  circuit  coart,  Multnumab 
county;  E.  D.  Shattuck,  Judge. 

This  Is  an  action  brought  by  the  plain- 
tiff to  recover  from  the  defendant  the  euro 
of  91,401.25  on  account  of  tbe  alleged  fail- 
ure of  the  defendant  to  deliver  to  the 
plaintiff  certain  peraimal  property,  specif- 
ically enumerated  In  tbe  complaint,  and 
constituting  tlie  contents  of  seven  trunks. 
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The  eomplatnt  alleKM  tbat  at  the'  time 
therein  mrationed  the  plaintiff,  toother 
<'Tltb  his  wife  and  aereral  other  persuns, 
aamlnf?  them,  conotitnted  the  Cakes  Coin- 
«(ly  Company,  on  organization  fdvlng 
theatrical  entertalnmente  In  the  villa 
and  cities  situated  on  the  line  of  the  coin- 
puny's  road,  and  that  on  said  day,  or  the 
night  thereof,  the  plalntm,  an  proprietor 
of  said  theatrlcnl  o^nnlsatlon,  bad  en- 
;;aged  and  advertised  bis  company  to  fflve 
an  entertainment  at  ThoropsoD's  FhH, 
Mont.,  and  had  started  with  said  company 
of  people  and  baggage,  by  the  deft^ndant'a 
line  of  road,  to  »aid  place  from  Hope,  In 
Tdaho;  that  prior  to  starting  he  applied 
to  defendant's  ticket  agcDb  at  said  Hope 
for  transportation  for  himself  and  other 
Xjersons  aforesaid,  and  their  trunks  and 
contents,  and  other  movable  property  nec- 
essary and  proper  to  be  nsed  by  them  In 
the  business  In  which  they  were  engaged, 
and  necessary  and  proper  as  their  wearing 
ipparel ;  that  he  informed  said  ticket 
ogentthat  he  desired  transportation  for 
9afd  itentnns  and  pruperty.and  said  agent 
informed  blm  that  It  wonid  be  necessary 
for  plaintiff  to  bny  five  tirst-class  tickets 
for  the  sum  therein  specified  to  secure  such 
transportation ;  and  that  thereupon 
plaintiff  purchased  said  tickets,  and  se- 
cured said  transportation  and  carriage, 
etc.,  and  delivered  said  property  to  its 
agents  and  servants,  which  was  accepted 
and  taken  In  their  charge  and  care,  and 
for  which  he  received  checks  In  addition  to 
his  said  tickets;  that  it  refused  and  failed 
to  deliver,  etc. ;  and  through  Its  own  neg- 
ligence said  train  was  wrecked,  and  a 
large  part  of  the  property  was  destroyed 
by  fire,  etc.  The  answer  of  the  d^endant 
put.  In  issue  all  the  all^attons  of  the  com- 
plaint, or  that  It  had  any  knowledge  or 
information  as  to  the  contents  of  such 
trunks,  or  the  value  thereof,  etc.  Upon 
the  trial,  the  Jury,  at  the  requestor  the  de- 
fendant, were  reijuired  to  find  special  an- 
swers to  the  following  guestlonR:  "  First. 
What  uo  you  find  to  be  the  vnlue  of  the 
baggaire  belonging  to  the  plaintiff  and  his 
company  which  was  lost  lu  the  wreck  of 
tne  defendant's  cars  March  ^th  last,  aside 
from  the  stage  properties,  costnmes,  mu- 
sical Instruments,  and  theatrical  property 
of  the  comedy  company  ?  Answer,  f 381.25. 
Second.  What  do  you  find  to  be  the  value 
of  the  stage  properties,  musical  Instru- 
ments, advertising  matter,  tickets,  stage 
costumes,  and  stage  paraphernalia  de- 
stroyed in  Che  wreck  on  the  25th  of  March 
last?  Answer.  $754.75.'*  Atthesametlme 
the  jnry  found  a  general  verdict  In  favor 
of  the  plaintiff  for  ¥1,136.  being  for  the  full 
value  of  all  the  property  belonging  to  the 
plaintiff  and  his  company  which  was  lost 
in  the  wreck.  The  counsel  for  the  defend- 
ant moved  to  set  aside  the  general  ver- 
dict because  the  same  was  Inconsistent 
with  the  special  findings  found  by  the 
Jury,  and  moved  the  court  to  render  a 
judgment  upon  such  special  tlndings  In 
favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  sum  of  $381.25,  which  the 
court  refused  to  do,  niid  rendered  judg- 
ment for  the  plaintiff  for  the  sum  of 
fl.l36. 

Dolpb,  Bellinger,  Mallorjr  A  Simon,  for 


appellant.  '  Jonoi  A  Staart,  for  xeBpond- 

ent. 

Lord,  J.,  {after  st&ting  the  fhcts  as 
above.)  The  defendant  does  not  deny  lia- 
bility for  the  loss  or  destruction  of  the 
personal  baggage  of  the  plaintlH  and  the 
members  ol  hl»  troupe,  but  It  denies  liabtU. 
ty  for  property  other  than  actual  person- 
al baggage.  Tn  determining  the  question 
presented  by  this  record  It  Is  necessary  to 
understand  the  nature  and  extent  of  the 
obligation  which  a  carrier  of  passengers 
by  rail  assumes  as  respects  the  personal 
baggage  of  the  passenger.  That  obliga- 
tion requires  It  not  only  to  carry  the  pas- 
senger, bat  also  to  carry  a  reasonable 
amount  of  his  personal  baggage.  "The 
carriage  of  the  baggage  of  the  passen- 
ger. "  said  Andrews,  J.,  under  reasonable 
limitations  as  to  amount,  Is  the  ordinary 
incident  to  the  carriage  of  the  passen- 
ger; and  the  duty  arises  on  the  pare  ot 
the  company  to  carry  the  baggage  ot  the 
passenger  as  Incident  to  the  principal 
contract,  without  any  specific  agreement 
or  separate  compensation."  Isaacson  T. 
Railroad  Co.,  94  N.  V.  As  reapecto 
such  baggage,  a  carrier  ot  pasftengemls 
held  to  the  same  liability  as  a  common 
currier  of  goods.  For  Its  loss  or  destruc- 
tion, save  by  the  act  of  God  or  the  public 
enemy.  It  must  respond,  thuugb  without 
fault  on  Its  part.  To  this  extent  It  Is  an 
Insnrer,  and  la  responsible  for  the  carriage 
and  safe  delWerv  of  such  baggage,  the 
same  as  goods  Intrusted  to  It  as  freight. 
But  it  Is  only  to  such  articles  as  maybe 
legally  termed  "baggage"  that  such  lia- 
bility attaches,  no  matter  what  may  be 
the  contents  of  the  bag  or  trunk.  As  to 
what  constitutes  "  baggage"  In  the  legal 
sense,  or  ''ordinary  baggage,"  or  "per- 
sonal baggage,**  as  commonly  nsed  In 
England,  it  has  been  found  by  the  courts 
difficult,  if  not  impossible,  to  define  with 
accuracy  within  the  meaning  of  the  rule  ot 
the  carrier's  liability.  "It  is  agreed  on  all 
hands."  said  Eble,  C.  J.,  "thiit  It  Is  Im- 
possible to  draw  any  very  well  defined  line 
as  to  what  is  and  what  Is  not  necessar.Y 
or  ordinary  baggage  for  a  traveler.  That 
which  one  traveler  would  consider  indis- 
pensable would  be  deemed  superfiuous 
and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind 
must  be  taken  to  be  tn  the  mind  of  the 
carrier  when  he  receives  a  passenger  for 
conveyance."  Phelps  v.  Railroad  Co.,  10 
C.  B.  (N.  S.)  321.  In  a  general  sense  It 
may  be  said  to  Include  such  articles  as  It 
Is  usual  for  persons  traveling  to  take  with 
them  for  their  pleasure,  convenience,  and 
comfort,  according  to  the  habits  and 
wants  of  the  class  to  which  they  belong. 
In  Weeks  v.  Railroad  Co.,  9  Hun.  66i).  It  Is 
said  that  u  passenger  may  carry  with 
hlni  "such  articles  of  necessity  and  con- 
venience as  are  usually  carried  by  passen- 
gers for  their  personal  use  and  comfort, 
instruction,  and  convenience,  or  i)rotec- 
tlon."  In  Jordan  v.  Railroad  Co.,  5  Cush. 
R9,  the  rule  Is  stated  to  be  "  that  baggage 
includes  such  articles  as  are  of  necessity 
or  convenience  for  personal  use.  and  such 
as  Is  usual  for  persons  traveling  to  take 
with  tbem."  In  Johnson  v.  Stone,  11 


Digitized  by  Google 


232 


PACIFIC  REPOBTEB,  Vol.  26. 


(Or. 


Hompta.  419,  the  court  said:  "It  1b  not 
practical  to  state  with  precise  accuracy 
what  shall  be  lacladed  by  (be  term  *  bag- 
gage.' It  certainly  luclndes  articles  of  ne- 
cessity and  personal  co&renlence  nsually 
carried  by  paeseneera  for  thefr  personal 
use;  und  what  these  may  be  will  very 
much  depend  upon  the  habits,  tasteu,  and 
resources  of  tiie  passenjEer."  Id  Railroad 
Co.  T.  Swilt.  13  Wall.  262.  Mr.  Justice 
FiiGLDsaid  that  the  contract  "to  carry 
tbe  person  only  implies  an  nudertaklng  to 
transport  such  a  limited  quantity  ot  arti- 
cles as  are  ordinarily  taken  by  travelers 
fur  personal  use  and  convenience,  such 
quantity  depeodtng,  of  course,  upon  xbe 
station  of  the  party,  the  object  and 
length  of  bis  journey,  and  many  other 
considerations."  In  Macmw  v.  Kallway 
Go.,L.  R.  e  Q.B.612,CocKBi)BN,  C.  J.,  said: 
"  Whatever  the  passenger  takes  with  him 
for  liltt  personal  use  and  convenleuce,  ac- 
cording to  the  habits  or  wants  of  the  par- 
ticular class  to  which  he  belongs,  either 
with  reference  to  the  itnmedlate  necessi- 
ties or  to  the  ultimate  purpose  ot  tbe  Jour- 
nety,  must  be  considered  as  personal  lug- 
gage. This  would  Include,  he  conttu- 
oes,  "not  only  articles  of  apparel,  wheth- 
er for  use  or  ornament.  «  •  *  but  also 
the  gun-case  or  flHbiog  apparatus  ot  the 
sportHmsn,  the  easel  of  the  artist  on  a 
sketching  tour,  or  the  books  of  the  stu- 
dent, and  other  articles  ot  analogous 
character,  the  use  of  which  is  personal  to 
the  traveler,  and  the  taking  of  which  has 
arisen  from  the  fact  of  bin  journeying.  On 
the  other  hand,  the  term 'ordinary  lug- 
gage' being  thusconflned  to  that  which  Is 
personal  to  the  passenger,  and  carried  for 
his  use  iind  convenience.  It  follows  that 
what  Is  carried  tor  the  purpose  of  busi- 
ness, such  as  merchandise  and  the  like,  or 
for  larger  and  ulterior  purposes,  such  as 
articles  of  furniture  or  household  goods, 
would  not  come  within  the  description  of 
'ordinary  luftgage*  unless  accepted  us  such 
by  the  carrier. "  See,  also.  1  A  uier.  &  Eng. 
Enc.  Law.  "Baggage."  1042;  2  Ror.  R.  R. 
»SS;  Hutch.  Carr.  g§  077.  6S3,  QSQ.  So  that 
it  would  seem  til  at  baggage,  in  the  sense 
of  the  law,  may  consist  uf  such  articles  of 
apparel  as.  through  necessity,  convenience, 
conilort,  or  recreation,  the  passenger  may 
take  for  bis  personal  use,  according  to 
the  habits  or  wants  of  the  particular 
ciasu  to  which  he  belongs,  eltlier  with  ref- 
erence to  tbe  immediate  necessltieH  or  tlie 
ultimate  purpose  of  the  journey.  The 
question  what  articles  of  property,  as  to 
quantity  and  value,  contained  in  a  trunk, 
may  be  deemed  itaxea»;e  within  the  rule, 
is  to  be  determined  by  tliejury  according 
to  the  circuoiHtancea  ot  tlie  case,  nuhjctt 
to  the  power  ot  tlie  court  to  correct  any 
abuHB.  llailroad  Co.  v.  Fralotf.  JOt)  U.  S. 
24;  Ilomar  v.  Maxwell,  9  Uunipb.  (i22; 
Brock  V.  Gale.  14  Fla.523;  Maurltz  v.  Rail- 
road Co.,  23  Fed.  Rep.  765.  As  the  con- 
tract of  the  carrier  of  passengers  Is  to  car- 
ry a  reasonable  amount  of  baggage  for 
tlieacconimodution  of  thepaasenger,  it  fol- 
lows from  the  nature  and  objeitt  ot  the 
contract,  as  observed  by  Appleton,  C.  J., 
"that  the  right  of  the  passenger  is  limited 
to  the  baggage  required  tor  Ills  pieaSiire, 
convenience,  and  necessity  during  the  Jour- 


ney.** Wilson  T.  Railroad  Co.,  66  Me.  62. 
Articles  ot  whatever  kind  that  do  not 
properly  comn  within  tbe  description  of 
ordinary  baggage  are  not  included  within 
the  terms  of  such  contract,  nor  la  the  car- 
rier liable  for  tlieir  loss  or  destruction.  In 
the  absence  of  negligence.  Stage  prop- 
erties, costumes,  paraphernalia,  adver- 
tising matter,  etc.,  are  notarticles  required 
for  the  pleasure  or  convenience  or  nettessi- 
ty  of  the  passengerduring  bis  Journey,  but 
are  plainly  Intended  lor  the  larger  or  ulte- 
rior purposes  of  carrying  on  the  theatrical 
business.  They  do  not  fall,  therer<)re,  un- 
der the  denomination  of  "baggage,"  and, 
in  the  absence  of  negligence,  no  liability 
can  arise  against  the  carrier  tor  their  loss 
or  destruction,  unless  accepted  as  bag- 
gaae  by  tbe  carrier.  And  so  the  special 
verdict  of  tbe  Jury  found.  They  segregat- 
ed the  articles  which  might  properly  be 
termed  "baggage"  from  those  carried  for 
the  purposes  ot  business,  and  found  sepa- 
rately the  value  ot  each,  but  by  their  gen- 
eral verdict  found  the  company  liable  for 
the  full  value  ot  the  property  upon  tbe  as- 
B*imptlon  that  the  trunks  and  their  eon- 
tents  were  i-eceived  by  tbe  company  as 
baggage.  The  bill  of  exceptions  discloses 
that  the  court  charged  tbe  Jury,  among 
other  things,  as  follows:  "There  Isanoth- 
er  phase  ot  this  question.  II  you  And 
troin  ail  tbo  evidence  in  tbe  case  that 
these  trunks  were  brought  to  the  agent  of 
the  company,  and  their  appearance  Indi- 
cated that  they  might  nut  only  contain 
the  personal  baggage.  In  the  strict  sense 
of  tne  word,  of  tlie  party,  but  tliat  other 
things  than  baggage  were  received  with- 
out objection,  and  no  fraud  or  conceal- 
ment was  practiced  by  the  plaiutitf,  if  tbe 
trunks  on  their  face  advertised  fully  what 
their  contents  were,  and  their  agents  re- 
ceived them  under  these  circumstances, 
and  save  checks  for  them,  and  the  compa- 
ny, through  these  agents  and  employes, 
took  them  into  its  charge  without  mak- 
ing any  objeotion,  then  tbe  detendantis  to 
be  deemed  to  have  taken  these  articles  as 
baggage,"  etc.  In  substance,  the  com- 
plaint alleges  that  the  detendautwas  fully 
Informed  of  the  contents  of  the  trunlw 
prior  to  their  delivery,  and  that  tbe  de- 
fenduntrci-cived  and  chec'ied  them  as  bag- 
giige,  which  is  put  In  issue  by  the  denials 
of  the  answer.  Although  the  bill  of  escep^ 
tions  contains  no  evidence,  nor  Is  any  cer- 
tified to  us  hy  this  record,  the  issue  per- 
mitted, and  the  instruction  was  designed 
to  meet,  the  evidence  upon  this  phase  o( 
the  case.  Under  such  circumstances,  we 
are  bound  to  assume  that  there  was  evi- 
dence tending  to  show  that  tbe  defendant 
had  notice  of  the  nature  of  the  property, 
and  received  it  as  baggage  for  trunspor- 
tatiuu.  In  this  view,  the  general  verdict 
*s  nut  Inconsistent  witli  tiie  special  find- 
ings, for  it  the  defendant  knowingly  per- 
mitted tbe  plaintiff  to  take  as  baggage  ar- 
ticles tliat  would  not  come  under  that  de- 
scription, it  is  liable  for  their  loss,  though 
not  arising  from  Its  negligence.  While  ft 
is  true  that:  passenger  carriers  are  not  lia- 
ble for  merchandise  and  the  tike  when 
packed  up  with  a  traveler's  baggage,  it 
the  baggage  be  lost,  yet  if  the  merchandise 
be  so  packed  as  to  be  obviously  nierchan* 
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dMe  to  Hie  eye,  and  fbe  carrier  takes  It 
without  obJecUon,  he  Is  llnble  for  tbe  lose. 
8tory.  Ballm.  §  490.  Thns.  In  the  case  of 
Railway  Co.  v.  Shepherd.  8  Exch.  8U. 
Parke,  B..  said:  "If  the  plaintiff  bad 
carried  these  articles  expoeed,  or  had 
packed  them  In  tbe  shape  of  mercbandiae, 
Bothat  the  company  mi^bt  have  known 
vbat  they  were,  and  they  had  cboaen  to 
treat  them  as  peraonal  lugga^re,  and  car^ 
ry  them  wlthoot  demandiniar  any  extra  re- 
inaneratlon.  they  would  have  been  re. 
sponsible  for  tbe  loss.  So,  also,  upon  any 
limit  In  point  of  welKht,  If  the  company 
chose  to  allow  a  passenger  tocarry  more, 
tb^  would  be  liable."  And  In  Macrow  v. 
Bailway  Co.,  supra,  Cockburn.  C.  J., said : 
**  If  the  carrier  permits  the  paseenser,  ei- 
ther on  payment  or  without  payment  of 
an  extra  char^,  to  take  more  than  tbe 
regnlated  quantity  of  lugfcase,  or  know- 
ingly permits  him  to  take  as  personal  iag- 
f^age  articles  that  would  not  come  under 
that  denomination,  he  will  be  liable  for 
tlielr  loss,  thouKh  not  arising  from  bis 
D^llffence."  In  Hloman  v.  Hall  way  Co.,  tt 
Hon.  546,  GiLBHirr,  J.,  after  stating  and 
citing  authorttleBtoaaataln  the  proposi- 
tion that  railroad  companies  are  not  lia- 
ble for  the  loss  of  merchandise  delivered 
to  tbem  under  the  guise  of  baggage  for 
transportation  along  with  a  paRuenger, 
said  :  "They  are  liable,  it  they  knowingly 
undertake  to  transport  merchandise  in 
trnnka  or  boxes,  wblcb  have  been  re- 
ceived by  tbem  for  transportation,  In  pas- 
senger trains,  unless  the  agent  who  re- 
ceives tbe  packages  for  that  purpose  vio- 
lates a  regulation  of  the  company  by  so 
doing,  and  the  passenger  or  owner  of  the 
goods  has  notice  of  such  regulation  cit- 
ing Butler  T.  Railroad  Co..  3  E.  D.  Smith, 
n71.  and  other  cases.  Sec,  also,  2  Wait, 
Act.  &  Def.  82.  "Doubtless,"  said  Mitcu- 
iix.  J.,  **lf  tbe  carrier  had  actual  notice 
of  Tbe  naturu  of  the  property,  and  still  re- 
ceived It  as  baji^age,  he  would  be  liable." 
Haines  v.  Railway  CO.,  29  Minn.  161. 12  N. 
W.  Rep.  447.  So.  in  Railway  Co.  v. 
Capps,  ]&  Amer.  &  Eng.  B.  Cas.  IIH,  It 
was  held  that  where  a  railroad  company, 
through  Ita  baggage  or  ticket  agent,  re- 
ceives articles  for  transportation  as  bag- 
gage, knowing  at  the  time  that  such  arti- 
cles are  not  property  bagguge,  thecompa- 
ny  will  be  reeponslbte  therefor  as  a  com- 
mon carrier,  and  will  be  estopped  from 
denying  that  the  same  was  baggage. 
Railroad  Co.  t.  Conklin.  (Kan.)  A  Fac. 
Rep.  7(t2;  Minter  v.  Railroad  Co..  41  Mo. 
508.  Again.  In  Uoeger  v.  Hallway  Co.,  f(3 
Wis.  100,  28  N.  W.  Rep.  435,  a  traveling 
agent  applied  to  a  railroad  company  to 
transport  hie  sample  trunks  as  baggage, 
and  the  company,  knowing  thelrcontents, 
received  and  checked  them  as  baggage, 
and  carried  them  as  aach  on  the  passenger 
train  on  which  he  rode;  and  the  coort 
held  that  both  parties  were  estopped  to 
'.claim  that  such  trunks  were  not  ba^age. 
mnd  to  be  treated  as  such,  and  not  as  or- 
dinary freight.  So  that,  while  the  obli- 
gation of  a  carrier  of  passengers  is  limited 
to  ordinary  baggage,  yet  if  It  knowingly 
permits  a  passenger, either  on  payment  or 
without  payment  of  an  extra  charge,  to 
take  anJciea  a«  pervonal  bsggase  which 


are  not  properly  sacb.  It  will  be  liable  tor 
their  loss  or  destruction ,  though  without 
fault.  Now,  the  Issneinvites  and  tbein< 
struction  indicates  that  there  was  evi- 
dence tending  to  prove  that  the  contents 
uf  the  trunks  were  fnlly  advertised,  and 
that  the  agent  of  tbe  defendant  knew 
that  tlipy  contained,  besides  pei-sunal  ap- 
parel, stage  costumes  and  properties, 
and  that  they  were  received  and  checked 
as  bamage;  and  In  such  case  the  defend- 
ant Is  liable  for  tbelr  loss,  though  without 
fault,  as  the  Jury  have  found  by  their  ver- 
dict, and  the  court  affirmed  by  its  judg- 
ment. In  this  view  there  is  no  Inconsist- 
ency in  tlie  general  verdict  with  the  B[»e- 
cinl  flndlngs,  and  the  Jodgment  must  be 
affirmed. 


Pearct  t.  Btbee  et  al. 
{Supreme  Cov/rt  of  Oregon.    March  28,  1891.) 
Quisnxe  TnuE  — Riparian  Ownbiu— Aocbstioh 

— CONTLlCTIXe  EVIDBNCB, 

Id  a  suit  to  quiet  title  to  certain  alluvion 
claimed  by  the  plaintiff  aad  defendants,  who 
were  aU  riparian  owners,  when  the  question  was 
left  in  doubt  by  the  evidence,  owing  to  its  ap- 
parent cx)nflict,  as  to  the  questions  of  fact,  and  it 
was  manifest  that  some  or  all  of  tbe  parties  were 
entitled  to  tbe  land  tn  controrersy  as  an  accre- 
tion, held,  that  the  court  would  divide  the  land 
In  controversy  between  the  respective  claimants 
on  equitable  principles,  and  quiet  the  titb  of 
each  riparian  owner  to  the  parcel  allotted  to  bi^. 
(Syllainta  by  the  Court.} 

Appeal  from  eirenit  court,  Multnomah 

county;  L.  B.  Stearns.  Tudge. 

This  is  a  suit  to  aniet  the  title  to  a  t»i'eel 
of  land  situate  in  Multnomah  county.  The 
referee  found  against  both  claimants, — 
that  is.  that  neither  of  them  was  entitled 
to  the  land  in  controversy. — which  finding 
was  confirmed  by  the  court,  and  a  final 
decree  entered  dismissing  the  snit,  front 
which  both  parties  have  appealed.  The 
facts  sufficiently  appear  in  the  opinion. 

J?.  Williams,  for  plaintitF.  P.  A.  E.  Starr, 
for  defendants. 

Stbaran.  C.  J.,  (flfter  statiafp  the  facta 
&B  above.  \  Tlie  land  In  controversy  is  sit- 
nateil  In  the  Columbia  river,  three  or  four 
hundred  yards  from  its  snuth  bank,  and 
near  Its  confluence  with  tbe  Willamette. 
An  island  called  "Pearcy's  Island"  lies 
in  the  Culuinhia  river,  just  below  the  land 
In  dispute.  -  This  island  was  survej'cd  by 
tbe  United  States,  and  the  plaintiff  duly 
acquired  tbe  title  of  the  United  States 
thereto  under  the  donation  law.  The  land 
In  controversy  Is  situated  at  the  upper  end 
ol  Pearcy's  island,  and  consists  of  a  sand- 
bar, which  has  been  slowly  Increasing  in 
size  for  a  great  many  years,  until  a  con- 
slderaDlo  part  of  It  Is  now  covered  with 
a  growth  of  willow  and  cottonwood,  and 
It  yields  grass.  Pearcy's  settlement  was 
in  \9a\,  and  before  tbe  land  was  surveyed. 
Not  far  from  the  same  time  William  Bybee 
and  James  Bybee  paeh  made  a  settlement 
on  separate  parcels  of  land  lying  on  the 
south  bank  of  the  Columbia  river,  and 
bounded  thereon.  These  settlements  were 
also  under  the  donation  law,  and  In  due 
time  their  titles  were  perfected  by  final 
proof  and  the  hianance  of  patents  to  tbe 
respective  claimants.  These  claims  are 
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opposite  to  the  land  in  controTer»y.  Tbe 
defendant  Adams  has  succeeded  to  all  tbe 
rlj^hts  of  James  Bybee  in  tbe  lands  pat- 
ented to  him  as  a  dunation  claim.  Will- 
iam Bybeeclaima  so  much  of  this  sand-bar 
aa  lies  In  frunt  uf  hisclaim,  as  an  accretion 
thereto,  and  Adams  sets  up  tlie  same 
claim  to  all  lying  in  front  of  the  James 
Bybee  claim ;  while  the  plaintiff  Pearcy 
claims  tbe  entire  bar  as  an  accretion  to 
his  Island  claim,  tio  far  these  confllctInK 
flaims  all  turn  npon  questions  of  fact 
'which  must  be  determined  by  tbeevldence. 
The  plaintiff  rests  his  claim  on  the  fact 
that  this  alluvion  formed  at  the  head  of 
liin  island,  and  connected  itself  therewith, 
and  thereby  became  a  part  of  said  Island. 
There  is  what  is  called  a  " depression "  at 
the  head  of  the  island,  several  feet  below 
the  surface  of  the  accretion,  on  the  bot- 
tom of  which  Krass  and  some  willows 
Srow;  and  for  a  long  time,  unless  the 
water  was  very  low,  there  was  water  in 
this  "depression,"  and,  In  the  earlier  years 
uf  the  aettlement  of  the  country,  this  de- 
pression formed  a  channel  through  which 
water-craft  often  passeil.  It  is  being  con- 
stantly filled  up,  however,  by  natural 
causes,  so  that  it  now  producee  some  veg- 
etation. The  claim  of  the  defendantB, 
William  Bybee  and  Park  Adams,  is  about 
as  follows :  That  a  t  the  time  of  the  settle- 
ment of  Wlllliim  Bybee  and  James  Bybee 
upon  their  donation  land  claims  the  sand- 
bar In  dispute  was  formed  In  front  of  tlieir 
respectlre  land  claims,  and  was  connect- 
ed with  the  shore  at  the  tipper  and  lower 
endsthereof ;  thatit continued  to  form  and 
rise  uliove  the  waterconstantly  thereafter 
until  the  water,  which  then  was  between 
this  bar  and  the  shore,  had  so  far  .^eceded 
that  at  low  water  a  person  could  pass  dry 
ahod  from  the  shore  to  the  sand-bar.  All 
the  parties  claim  to  have  been  in  posses- 
sion erer  since  the  time  of  their  respective 
settlements,  using  tbe  same  mainly  for 
pasturage.  Under  these  facts  the  defend- 
ants claim  the  Band-bar  as  alHivion  at- 
tached to  the  shore,  and  as  an  accretion 
to  their  lands,  resi>ectively.  On  all  of 
these  questions  the  evidence  is  very  con- 
flicting. thouKh  this  conflict  may  be  more 
appHrent  than  real.  Time  and  tides  have 
wrought  many  changes  in  the  formation 
and  location  of  the  bars  and  channels 
aboutthis  Island  In  the  lust  25  or  SOyears. 
No  doubt  the  witnesses  narrated  events 
as  they  now  remember  them,  and  the 
changes  occurring  by  natural  causes  would 
account  for  many  of  the  apparent  discrep- 
ancies. However  this  may  be,  it  seems 
hardly  practicable  to  decide  the  disputed 
(jueHtiona  of  fact  so  as  to  fully  sustain  the 
contention  of  any  of  the  parties.  If  full 
credit  be  given  to  all  of  the  plaintiff's  wit- 
nesses, and  assuming  tbe  facts  areas  his 
evidence  tends  to  prove  them  to  be,  then 
his  contention  Is  made  out,  and  his  right 
to  the  sand-bar  In  question  Is  eetabliBhed. 
On  the  other  hand,  assuming  that  the  de- 
fentifluts'  witnesssB  are  to  receive  fullcred- 
it,  and  that  the  facts  are  as  narrated  by 
tlium,  then  the  plaintiff's  case  is  met  and 
overthrown,  and  the  defendants  would  be 
entitled  to  the  premises  in  dispute,  or  a 
considerable  portion  thereof.  We  have 
no  means  of-  determinlnts  these  disputed 


questions  of  fact  otberwiae  than  by  atten- 
lively  weighing  and  considering  the  testi- 
mony of  the  witnesses,  and  ve  have  seen 
that  amidst  this  conflict  it  is  impossible 
to  determine  just  where  tbe  truth  lies. 
The  plaintiff's  assertion  of  title  to  this  land 
commenced  earlier  than  tlie  defendants', 
and  he  has  ezwcised  greater  control  over 
it,  and,  amidst  the  conflict  and  doubt  sur^ 
rounding  the  case,  a  somewhat  stronger 
equity  seems  to  be  with  him  In  the  evi- 
dence. We  have  therefore  concluded  to 
quiet  his  title  to  one-half  of  the  land  In 
controversy  lying  immediately  above 
what  Is  known  as  "Pearcy 's  Island,"  and 
abutting  thereon,  and  theotlier  half  there- 
of to  the  defendants.  A  decree  will  there- 
fore be  entered  here  to  that  effect,  and  tbe 
cause  will  be  remanded  to  tbe  court  be- 
low, with  directions  to  cause  tbelhtesto 
be  marked  and  aHcertaineil ;  and,  If  the  de- 
fendants desire  It,  the  half  decreed  to  them 
may  also  be  partitioned  and  set  apart 
by  the  court  below,  at  the  same  time  to  be 
held  by  the  defendants,  respectively.  In 
severalty.  These  conclusions  lead  to  a  re- 
versal of  the  decree  of  the  court  below. 
Neither  party  will  recover  costs  against 
the  other,  either  in  this  court  or  the  trial 
court. 


Murphy  v.  City  or  .iLbixa. 
(Supreme  Court  of  Oregon.    Uarch  33, 1891.) 
MVHiaiPAi.  Corporation — Stk^bt  Ixpbovbmbkts 
— Ratification  or  Contract. 

1.  Under  section  18  of  the  charter  of  the  city 
of  Albina  (Sess.  Acts  18ii7,  p.  170)  the  city  of 
Alblna  may,  through  and  by  ItB  ojUcers  and 
agents,  render  itself  Liable  or  work  tn  Improv- 
ing Its  streets,  without  an  urdlnance  jirst  passed 
authorizing  tbe  same.  Tbe  mayor  and  common 
council  are  tbe  /governinff  body  of  the  corpora- 
tion, and  it  may  act  through  these  ofSoers,  or 
any  of  tbom,  authorized  tor  the  purpose,  or  it 
may  appoint  a^nts  to  carry  into  effect  the 
power  of  improriDg  its  streets. 

S.  If  work  was  done  in  improving  the  streets 
without  i-egular  authority  by  direction  of  the 
mayor  and  members  of  the  council,  and  after- 
wards the  council  accepted  the  same  on  behalf  of 
the  city,  this  would  be  a  ratification,  and  equiv- 
alent to  an  original  auUuffity. 
(.SyUabxia  by  the  Cowt.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shatthck,  Judge. 

This  action  is  prosecuted  by  the  plalntlK 
againnt  the  defendant  to  recover  the  sum 
of  94:22.60  for  grading,  cutting,  and  filling 
Margaretta  avenue,  one  of  thedelendant's 
streets,  which  wurk  Is  alleged  to  have  been 
done  at  the  apcclHl  instance  and  request 
Qf  the  defendHnt.  The  answer  denies  the 
material  allegetions  of  the  complaint,  and 
then  alleges,  in  substance,  that  on  the 
23d  day  of  June.  ISNS,  the  plaintiff  and 
defentjant  entered  into  a  contract  by 
tbjB  terms  of  which  plaintiff  agreed, 
among  other  things,  to  do  all  the  work 
necessary  and  requii-ed  to  be  done  in  and 
about  theimprovement  of  Magaretta  ave- 
nue, and  for  a  certain  distautte  along  said 
avenue,  in  consideration  of  t'ertuin  pay- 
ments in  snld  contract  merrtioned.  w^hlch 
have  been  fully  made ;  and  all  of  thegrading 
in  the  complaint  alleged  was  done  under 
and  Inaccordance  with  this  agreeivent.  It 
la  then  alleged  that  tlie  plelntltf  agreed  to 
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look  for  payment  to  a  fund  to  be  raised 
by  an  assesament  upon  the  property  liable  ■ 
tu  pay  for  such  Improvement,  and  that 
ilefendant  asaeeaecl,  collected,  and  paid  In- 
to Ita  treauary  the  wUole  sum  whiuh  plain- 
tiff was  entitled  to  receive  for  suld  work. 
The  reply  denied  tbe  new  matter  In  the  an- 
flwer,  and  then  sets  out  tbe  contract  re- 
ferred to  therein,  and  then  adds:  "That, 
snbaequent  to  the  making  of  said  con- 
tract, and  after  tbe  plaintiff  had  graded, 
excavated,  and  filled  Margaretta  avenue 
to  the  fall  extent  required  by  the  speclfl- 
catlone  and  estimates  prepared  by  tbe  dfr- 
fendant,  and  nnder  which  said  contract 
waa  entered  Into,  and  had  fully  complied 
wltb  the  terms  of  said  contract  on  his 
part  to  be  done  and  performed,  defendant 
changed  the  grade  of  said  street,  and  add- 
ed to  the  work  to  be  done  700  yards  of  cut 
and  942  yards  of  fill,  which  is  the  work 
Hned  for  In  this  action.  **  Upon  a  trial  be- 
fore a  Jury  a  verdict  was  rendered  for  tho 
defendant,  upon  wblch  a  indgroent  was 
entered,  from  which  this  appeal  ie  taken. 
Tbe  bill  of  exceptions  shows  that  apnu 
the  trial  the  plaintiff  gave  evidence  tend- 
ing to  prove  that  plaintiff  performed  the 
work  and  labor  named  In  the  complaint; 
that  he  had  not  been  paid  tbei'elor;  that 
the  work  was  done  by  order  ot  tbe  city 
surveyor  ot  tbe  city  of  Alblna.  and  was 
not  Included  tn  the  contract  set  up  In  de- 
fendant's answer;  tbut  the  grade  of  said 
street,  as  provided  for  In  said  contract, 
was  changed  by  order  of  the  city  surveyor 
of  Albina,  and  that  such  change  In  the 
grade  necessitated  the  doing  of  the  work 
na^ned  in  tbe  complaint;  that  wlien  said 
change  waa  ordered  plaintiff  complained 
of  the  same  to  two  members  ot  the  coun- 
cil and  to  the  mayor  of  tbe  city  ot  Albina, 
and  that  he  was  told  by  them  to  go  in 
and  do  the  work  as  directed,  and  follow 
the  instructions  of  tbe  city  surveyor;  that 
when  said  work  was  completed  as  or- 
tiered  by  the  city  surveyor  the  same  was 
accepted  by  tbe  city  uf  Albina,  and  that 
i:bc  reasonable  value  of  the  same  was  the 
dum  ot  9463.20,  and  that  said  work  was  for 
the  benefit  of  said  city  ot  Albina.  At  the 
conclusion  of  the  evidence  the  plaintiff 
asked  the  court  to  instruct  the  Jury  that, 
if  they  should  find  that  the  work  sued  tor 
was  performed  by  plaintiff  by  order  of  the 
city  surveyor  and  screec  supervisor  ot 
said  city  of  Albina,  acting  for  and  ou  be- 
half ot  aaid  city,  and  that  said  city,  act- 
ing through  its  proper  officers,  accepted 
said  work,  and  that  said  work  was  out- 
Hide  ot  and  not  included  in  plaintiff's  con- 
tract with  Bald  city,  and  that  said  city 
received  the  benellt  ol  the  same;  that  the 
plaintiff  notified  the  mayor  ot  said  city 
and  the  only  councilman  to  be  found  at 
tbe  time  such  work  was  so  ordered  ot  the 
said  order  of  the  city  surveyor  and  street 
Huperviaor,  and  that  said  mayor  and  said 
councilman  directed  the  plaintiff  to  pro- 
ceed and  obey  the  instructions  of  Raid  city 
surveyor  and  street  suiiervisor;  and  that, 
while  said  work  was  In  progresa.  said  city 
knew  ot  tbe  same,— then  the  city  would 
be  responsible  for  such  work  done  and 
not  paid  for.  This  instruction  was  re- 
fused, and  an  exception  was  taken.  The 
court  then,  among  other  things.  Instruct- 
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ed  the  Jury  as  follows:  "D  the  work  that 
be  has  done,  however,  Is  outside  of  wh»t 
Is  required  by  this  contract, — that  Is  to 
say,  its  grading,  excavating,  and  filling, 
which  brings  the  grade  of  the  street  above 
the  establlMhed  grade,— then  he  la  not  en- 
titled to  retTOver  for  that  unless  some  par- 
ticularly constituted  authority  of  the  city 
ot  Albina  has  anthorlzed  the  survey  ot  the 
city  to  be  made  higher  than  the  estab- 
lished grade.  The  only  authority  which 
could  thus  change  the  grade  ot  the  street 
Is  the  city  council  and  the  mayor,  proceed- 
ing in  the  manner  prescribed  by  cbartei^ 
by  ordinance— to  change  the  grade.  Un- 
less  It  appears  there  waa  some  such  pro- 
ceeding had, then  any  work  thatwas  doce 
to  bring  the  surface  of  this  Margaretta 
avenue  above  the  established  grade  is  not 
authorized,  and  cannot  be  paid— cannot 
be  lawfully  paid— by  the  city.  It  may  be 
there  has  been  a  mistake  In  the  estimate; 
that  the  contract  was  framed  so  low  by 
the  city,  and  waa  taken  by  tbe  plaintiff 
here  upon  a  false  basla  originating  In  the 
mistake  of  the  surveyor,  whereby  more 
work  wan  actually  done  by  tbe  plaintiff 
than  was  estimated  by  the  surveyor  and 
streetcommlseloner.  If  that  was  tbe  case, 
I  think  tbe  remedy  of  the  parties  should 
have  been  to  have  asked  the  city  to  revise 
the  work  of  the  surveyor,  and,  before  set- 
tlinff  with  them  for  a  price,  to  have  had 
a  correction  then  and  there." 

John  M.  Gearin,  for  appellant.  PX. 
IVilUs,  for  respondent 

Straban,  C.  T..  (after  stating  the  facts  as 
above.)  Whether  the  rulinGTS  of  the  trial 
court  can  be  sustained  must  depend  on 
the  charter  of  the  defendant  and  upon  the 
faets  disclosed  by  the  record.  The  delend- 
ant  corporation  was  incorporated  by  an 
act  approved  February  4,  1887,  (Sesa. 
Acts  1887.  p.  176.)  By  section  18  of  the 
charter  the  eouncil  is  driven  authority  to 
make  by-laws  and  ordinanoes  not  in  eon- 
fiiet  with  the  laws  of  this  state  or  of  the 
United  States,  and  all  necessary  provisions 
for  carryinff  them  into  effect.  Subdivision 
6  of  the  same  section  confers  urK>n  the 
council  power  to  "(Trade,  sravel,  plank,  or 
otherwise  improve  and  keep  in  repair  high- 
ways, streets,  and  aUeys:  provided,  that 
no  property  shall  be  assessed  for  the  con- 
struction of  such  improvements  for  more 
than  one-half  of  its  last  county  assessed 
valuation :  •  •  •  and  provided,  further, 
that  in  case  of  proposed  street  improve- 
ment, when  the  improvement  proposed  is 
to  be  made  at  the  expense  of  the  property 
adjacent  thereto,  thirty  days'  notice  of 
such  intention  shall  be  sriven  by  posting 
three  notices  thereof  in  pnblic  places  of 
said  city."  This  section  confers  noon  the 
council  very  full  power  over  the  subjeci- 
matter  named  In  it.  It  may  make  the  Im 
provementH  therein  named,  ind  pay  the 
expenses  thereo!  out  of  tbe  general  fond  ot 
the  city,  or,  by  gUing  thirty  days'  notice 
ot  such  Intention,  it  may  tax  the  aGjaccLt 
property  for  each  proposed  Improvement, 
provided  that  the  assewment  shall  not  be 
more  than  one-halt  ot  the  laat  assessed 
county  valuation  of  such  property.  Un- 
der this  provision  of  tbe  charter  we  think 
the  city  of  Albina  might,  through  its  ofQ' 
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cen  and  agents,  render  Itself  liable  for 
work  OD  Its  streets,  withoat  an  ordinance 
Qrst  passed  autborlilng  the  same.  The 
mayor  and  common  council  are  the  gor- 
erning  body  ol  tblscorporatlou.  The  cor- 
poration may  act  through  these  offlcera, 
or  any  one  ol  them*  authoriipd  Tor  the 
purpose,  or  It  may  appoint  agents  to 
carry  Into  effect  the  power  of  Improv- 
ing streets.  It  might  confer  that  authori- 
ty upon  the  street  supervisor,  or  it  might 
appiiint  a  city  surveyor,  and  vest  him 
with  authority  In  the  premises;  or,  if 
work  was  done  Improving  the  streets, 
without  regularauthorlty  hy tbedlrecttoa 
of  the  mayor  and  members  of  the  council, 
Hud  afterwards  the  council  accepted  the 
same  on  behalf  of  the  city,  tbla  would  be 
a  ratlhcation,  and  would  be  equivalent 
to  an  original  anthorlty,  and  of  equally 
binding  force.  Whether  the  work  was 
done,  and  under  and  by  what  authority, 
and  whether  the  same  was  accepted  by 
thecouncil,  were  all  questions  which  ought 
to  have  been  submitted  to  the  Jury.  It 
appeared  upon  the  trial  that  the  mayor 
and  two  members  of  the  council  in  effect 
directed  the  extra  work  to  be  done,  and 
told  the  plalntiH  to  obey  the  orders  of  the 
city  surveyor.  Assuming  that  the  two 
councilmen  who  were  not  consulted,  so 
far  as  appears,  did  not  connent  to  this, 
still  the  two  that  did  act  with  the  mayor 
would  constitute  a  niojorlty  of  the  coun- 
cil. Upon  the  hearing  here  It  was  urged 
by  respondent's  counsel  that  It  must  ap- 
pear that  the  council  met  and  acted  before 
any  liability  could  arise.  Two  of  the 
members  of  the  coandi,  and  the  mayor, 
who  anthorlzod  the  work,  had  knowleilge 
of  their  own  acts  In  directing  the  work  to 
be  done,  and.  when  they  met  and  acc(>pted 
It,  It  Is  difficult  to  see  why  the  city  was 
not  thereby  rendered  liable.  The  officers 
ol  the  city  directed  the  plaintiff  to  render 
ralnable  servieeR  for  it  Id  improving  one 
ol  Its  streets,  which  he  was  then  doing  un- 
der an  express  contract  with  It;  but  the 
new  or  Increased  services  were  additional, 
and  beyond  those  required  by  the  oricinal 
contract,  which  aervicee,  when  performed, 
were  accepted  and  uwed  by  the  city  with 
the  other  work  performed  under  the  ex- 
press contract.  In  such  caae  fair  dealing 
requires  that  such  labor  should  be  paid 
for,  when  It  appears  tlint  ull  concerned 
acted  in  good  faith.  The  ruling  of  the 
court  In  giving  and  retiming  iiiHtructioim 
not  being  in  harmony  with  what  is  suld 
In  this  opinion,  its  Judgment  must  be  re* 
versed,  and  the  cause  remanded  fur  a  new 
trial. 


(tt  Cal.  429) 

WniTB  T,  Whitk.  (No.  14,293.) 
(Supreme  Court  of  California.  Uarch  24, 1891.) 

RBCOBD  05  APPIAI^BiLL  07  EXCKPTIOSS. 

Where,  on  appeal  from  an  order  made  after 
final  Judgment,  directin;:;  payment  to  respondent 
of  a  sum  of  money  for  the  purpose  of  defraying 
expense  of  counsel,  the  transcript  showed  that 
certain  afBdavits  and  testimony  oT witnesses  were 
used  at  the  hearing  of  the  motion,  and  there  is 
no  biU  of  exceptions,  the  appMl  will  be  dis< 
missed,  under  rule  83,  supreme  oonrt  of  Callfor- 
nla,  providing  In  such  cases  that  the  papers  and 
evlaence  used  on  hearing  the  motion  must  be 
presen-ed  by  bill  et  exceptions. 


Department  9.  Appeal  tram  mpertov 
court,  city  and  county  <rf  SanCteDclaeot 
£.  R.  Oarbur,  Judge. 

E.  D.  Wbeelor  and  Barclaiy  Htnleyt  for 
appellant.  HeuryE.  Blg^toa  and  MePik» 

Oooper,  tor  responduit. 

De  Haven,  J.  This  Is  an  appeal  from 
an  order  made  after  flnal  Judgment,  di* 
recting  the  appellant  to  pay  to  the  re> 
upondent  the  sum  of  $7,600,  for  the  pui^ 
pose  of  paying  certain  of  herattorueys  for 
prufeasloual  services  rendered  In  the  ac- 
tion. The  respondent  moves  to  dismiss 
this  appeal  upon  the  ground,  among  oth- 
ers stated:  "  The  order  appealed  from  was 
made  after  flnal  Judgment,  and  no  bill  of 
exceptions  to  the  making  of  said  order 
was  ever  served,  settled,  allowed,  or 
filed."  The  transcript  on  appeal  herein 
purports  to  show  that  certain  affidavits 
and  teutimony  of  witnesses  were  need  uch 
on  the  hearing  of  the  motion,  which  re- 
sulted In  the  order  appealed  from,  but 
there  is  no  bill  of  exceptions  In  the  record. 
In  the  case  of  Suniera  v.  Somers,  81  Cal. 
608,  22  Pac.  Hep.  967,  the  members  of  this 
court  were  divided  as  to  the  proper  prac- 
tice to  be  pursued  In  anthenttcating  the 
record  on  appeal  from  this  class  of  op> 
ders;  but  since  then  thecnart  basadopted 
rule  ^2.  which  we  think  should  be  deemed 
as  settling  the  practice,  so  far  as  relates  to 
appeals  taken  since  It  went  Into  effect; 
and,  this  appeal  having  been  taken  since 
that  date,  the  rule  is  declalvc  of  the  ques- 
tion arising  on  this  motion.  The  rule  is 
as  follows:  "In  all  cases  of  appeal  to  this 
court  from  orders  of  Inferior  courts,  the 
papers  and  evidence  used  or  token  on  the 
hearing  of  the  motion  must  be  authenti- 
cated by  Incorporating  the  same  In  tbe 
bill  of  exceptions,  except  where  another 
mode  of  authentication  Is  provided  by 
law."  Appellant  suggests  a  dlmlnntlon 
of  tbe  record  so  as  to  have  the  transcript 
herein  properly  certified  by  the  clerk  ol  the 
court  below;  but  it  Is  manifest  that  eucb 
certificate  could  not  supply  the  place  of  a 
bill  of  e.'iceptlunB,  which  ts  required  by  the 
rule  Just  quoted.  Appeal  dismissed;  r> 
mltUtur  stayed  for  80  days. 

We  concnr:  McFabund,  J.t  Bbasp- 

BTEIN,  J. 

— —  (88  CbI.  XXI) 

People  t.  Wobijuom.  (Nou  20,762.) 

(Supreme  Court  of  OoU/omio.  Feb.  17,  tSBL) 

Ceixikal  Lav~Ix5itrdctiosb— Rkasoxabli 
Doinrr. 

It  Is  error  to  char^  Oiat  a  reasonable 

donbt  is  "sMrh  a  doubt  as  would  Induce  a  mm  of 
reasoniible  firmness  and  Jud^ent  to  act  upon  it 
In  mututrs  of  importance  to  himself."  flow- 
ing People  V.  Bemmerly,  86  JPao.  286. 

Department  3.  Appeal  from  snperlor 
court.  Yolo  conn^;  O.  H.  Oaroutte, 

Judge. 

ludlctment  for  murder.  On  request  of 
the  people,  the  court  lustructed  the  Jury 
that  a  reasonable  doubt  was  "such  a 
doubt  as  would  ind uce  a  man  of  reason- 
able firmness  and  Judgment  to  act  upon  It 
In  matters  of  Importance  to  himsolf."  De- 
fendant was  convicted  of  marder  la  the 
second  degree,  and  appeals. 
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J,  H.  8tronj€,  for  appellant.  W.  B.  B, 
Ban,  Atty.  Qflo.,  aoa  C,  iV.  XbomMB,  for 
veapondeot. 

Pes  Curiam.  On  the  anlhorlty  of  Peo- 
ple V.  Benimerly,  (Cel.)  25  Pac.  Rep.  26d, 
tbe  JodgmeDt  aud  order  appealed  from  ia 
tbis  case  are  reveraed,  aod  the  cauae  ia  re- 
manded  lor  a  new  trial. 


m  Cai.  M) 

BoABO  OF  DiBXOToaa  or  Modesto  Ibri- 

<IATU»r  DiBTBlCT  T.  TBXOBJU     (NO.  18r 

968.) 

ifiuprmM<knrtiifOa»fimaa.  Ifttoh  19, 189L) 
laaiaAnoH  Bom  —  Noron  or  TwmvxK—SmoB- 

BICTIOir. 

1.  Bt.  Cal.  1889,  p.  219,  provldM,  In  proceed- 
ings for  the  iame  ot  oondft  of  itrigatioja  Patriots, 
ttast  the  oouct  shall  direct  publication  of  a  uotios 
of  the  filing  of  the  petition  In  the  same  manner 
and  length  of  time  that  a  nodce  of  special  eleo- 
ti<His  is  provided  for,  stating  tbe  time  and  plaoe 
for  the  hearing  tbe  prayer  of  tbe  petition,  and 
that  any  person  interested  in  tbe  organisation 
may  on  before  the  d«r  of  hearing  demur  to  or 
answer  said  petition.  Meld,  that  the  nodce  pre- 
•oribed  by  the  statiote  was  snfBoient  to  eontw  )a- 
rlsdlotion  apon  the  superior  court. 

2.  Under  St  CaL  1889,  p.  312,  In  proceedings 
for  tbe  oonflrmation  of  tbe  faaae  of  bonds  of  an 
Irrigation  district,  the  prayer  of  the  petition  is 
Bomclait  U  it  pr^B  lor  the  examination,  ap< 
moTal,  and  omUrmatioo  of  the  nrooeedings 
'aforeeaid"  for  tbe  Issue  aod  sale  ta  bonds  of 
tbe  district. 

8.  The  aotiee  Is  sufflctent  If  It  states  the  sob- 
stance  of  the  prayer  in  tbe  petition. 

4.  Under  Bt  Cal.  1689,  p.  813,  supplemental 
to  an  act  proriding  for  the  oi^anlzatUm  of  irri- 
gation dlstriots,  ivprored  Hatch  7,  1687.  anthor- 
istns  thedlreoUws  to  Institute  procaedlngs  for 
tha  oonflrmation  of  tbe  Issue  and  sale  of  bonds, 
tha  directors  of  tbe  H.  district  Issued  bonds  to 
the  amount  of  t800,000,  and,  failing  to  dispose  of 
them.  Issued  another  series  upcm  vote  of  the  stook- 
holdera  to  the  amount  of  •iOu.OOO.  They  filed  a 
petition  setting  forth  the  last  issue,  published  a 
notice  pravlng  for  confirmation  of  the  issue  and 
sale^  and  aesigpated  the  time  when  any  interested 
person  might  demur  or  answer.  Thereafter  the 
directors  filed  an  amended  petition,  alleging  tbe 
Issne  of  the  first  series  of  bondsu  and  stated  tiiat 
tbe  •100,000  were  part  of  the  origliial  aeries,  but 
BO  notioe  of  th»  cbaases  Introduced  Intheameod* 
ed  petition  was  published  or  aerred  save  on  de- 
fendant Tbe  court  below  confirmed  tbe  order 
relaUnfr  to  the  sale  of  botii  series  of  bonds.  Held 
that,  where  tbe  petition  was  amended  by  setting 
ont  new  orders  or  tbe  board,  tbe  court  acquired 
no  Jurisdiction  to  eonflrm  same  without  publica- 
tion of  a  new  notice,  and  the  deoree  la  TOld 
to  the  tSO&OOO  issne. 

fi.  StCal.l887,i>.80,S8,prov1des:  "Norsball 
any  lands  which  will  not.  In  tbe  ludgment  of  said 
board,  be  benefited  by  Irrigation  by  said  system, 
be  Included  within  said  distrlet  *  Hem,  that 
•  or  tOTra,  or  a  porti<m  thereof,  may,  In  a 
igmffK  case,  in  the  discretion  of  tiie  b<^d  of 
supervisors  be  Included  In  an  irrigation  district. 

6.  Upon  tbe  question  of  fact  as  to  what  lands 
will  or  will  not  be  benefited  by  Irrigation  the 
decision  of  the  board  of  supervisors  Isconcluslve, 

T.  St  Cal.  1869,  p.  28,  SO,  ivovides that  K  there 
1m  lai^  oatstandlDg  bonds,  no  order  of  ^olusiou 
of  part  of  the  district  can  be  made  without  con< 
sent  of  tlte  bondholders.  There  was  an  under- 
standing between  tbe  bidders  and  directors  that 
the  former  were  not  to  be  held  to  their  offer  un- 
less they  could  effect  a  sale  of  the  bonds.  The 
bonds  were  never  issued  or  paid  for,  and  raior 
to  the  order  of  exolasion  tbe  bidocrs  had  been 
«al«Md  ftom  tbeir  eOer.  fiMd.  that  Um  decree 


of  raltdity  of  the  Mder  of  exolnston  rendered 
tbe  lower  court  was  prxmer. 

8.  Under  a  petition  In  prooeedtnga  to  confirm 
the  sale  of  •400.000  of  bonds  Issued  ^an  izrigaW 
Ing  distrloterldence  applicable  thereto  was  taken. 
Held^  that  on  the  filing  an  amended  petition  It 
was  not  error  of  the  court  baloir  to  rexnie  to  \rj 
the  case  de  tiouo. 

9.  Bt.  CaL  IflST,  p.  85,  S  Ut,  Which  provides  tha 
manner  of  giving  notices  fw  special  elections  for 
voting  bonds  for  Irrigating  Oistrloto  ezolndes  Uia 
notice  provided  by  section  S  of  tbe  aot,  which 
iwovldes  for  general  eleotlons. 

10.  Under  St  CaL  Uaroh  10,  1889.  the  direct- 
ors of  Irrigation  districts  may  commence  con- 
firmation proceed ings  as  soon  as  any  reaolntion 
tat  tbe  Issne  and  sale  tO.  boods  haa  been  ad<^tod 
by  them. 

In  hank.  Appeal  from  enpertor  court, 
Stanislaus  county;  D.  O.  Minor,  Jndge. 

Geo,  D.  ScJielU  O.  W.  Eaatln,  and  T.  A 
Bond,  for  appellant.  C.  C.  Wiigbt  and  O, 
A.  Stoae$itti^r,  (A.  Ir.  Bbodea,  ot  Goansd,) 
tor  respondeat. 

Bbattt,  C  J.  This  la  a  apectal  proceed- 
Injar  Instituted  In  pursuance  ot  the  aot  oC 

March  16,  1889,  (8t.  1889,  p,  212.)  for  the 
purpose  ot  obtainlnK  Judicial condrmatloa 
ot  the  validity  of  certain  bunds  of  the  r»> 
spondeiit,  wtalcb  Itbas  ordered  to  be  issued 
and  add.  Tbe  act  referred  to  Is  supple- 
mental to  tbe  act  entitled  "An  act  to  pro- 
vide lor  the  orKanUation  and  fcuvernment 
ot  Irriicatlon  dlstrlcTHt  and  to  provide  for 
the  acquisition  ot  water  and  ottaer  prop- 
erty, and  for  the  distribution  ot  water 
therebyforirrlsration purposes."  approved 
March  7,  1887,  and  commonly  l£nuwn  as 
the  "Wright  Law."  St.  1887,  p.  29.  The 
original  act,  as  Ita  title  Imports,  provides 
for  tbe  organisation  of  irrisatlon  districts, 
and  tor  the  adoption  and  carrying  out  of 
plans  for  the  Irrigation  ot  tbe  lands  em- 
braced therein.  Among  other  things  so 
provided  for  Is  the  Issuance  and  sale  of 
the  bonds  ot  tbe  several  districts.  Before 
any  such  bundti  can  be  Issned  orsold  the 
directors  of  the  district  are  required  to 
Riibmlt  tbe  proposition  to  a  vote  ot  the 
electors  at  a  special  election,  and  to  order 
and  give  notice  ot  such  election  in  a 
manner  particularly  prescribed.  As  tbe 
validity  ot  the  bonds,  when  issued,  de- 
pends upon  the  regularity  ot  the  proceed- 
ings of  the  board,  and  upon  the  ratifica- 
tion of  the  proposition  by  a  majority  of 
the  electors.  It  Ifl  matter  of  common 
knowledge  that  Investors  bave  been  on- 
willing  to  take  tbem  at  their  par  valae 
while  all  tbe  tacts  affecting  their  validity 
remain  the  subject  ot  questinn  and  dis- 
pute. To  meet  this  Inconvenience — tor  the 
Hcrurity  ut  Investors,  and  to  enable  the 
irrigation  districts  to  dispose  ot  their 
bonds  on  advantageous  terms — the  sup- 
plemental act,  under  which  this  proceed- 
ing was  Instituted,  was  passed.  It  priv 
videa  that  the  board  ot  dlrectom  ot  any  ir- 
rigation district  may  "commence  a  special 
proceeding  In  and  by  which  the  proceed- 
ings of  said  board  and  ot  said  district 
providing  tor  and  authorising  the  iusne 
and  sale  ot  tbe  bonds  of  said  district, 
whether  said  bonds  or  any  <rf  them  have 
or  have  not  been  sold,  may  be  Judicially 
examined, approved, and  confirmed."  The 
proceeding  la  commenced  by  the  filing  ot  a 
petlUoD  In  tbe  BDperlor  court  ol  tbe  coun- 
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ty  in  whieh  the  lands  of  the  distriot,  or 
some  portum  thereof,  are  sitnate,  pray- 
iuK  the  ccmfiimation  of  the  prooeeifiners  of 
the  directors ;  whereupon  the  court  is  re- 
quired to  make  and  publish  an  order 
stating  the  praver  of  the  petition,  and 
&xiae  a  time  and  place  for  the  hearing;. 
Any  person  interested  may  demur  to  or 
answer  the  allnntious  of  the  petition,  and 
the  isanes  of  law  and  faot  are  tried  and 
determined  by  the  eoort  as  in  other  cases, 
under  the  ordinary  roles  of  practice.  The 
court  has  power,  upon  the  hearing,  to  ex- 
amine and  determine  the  legality  and 
Talidity  of  the  organization  of  the  district, 
and  all  matters  affecting  the  lei^ality  and 
validity  of  the  bonds  and  the  order  for 
their  sale,  and  has  the  power  to  confirm 
the  proceedin^rs  in  whole  or  in  part,  ae- 
eordme:  to  the  facts.  In  this  ease  the  pro- 
eeedine  in  the  superior  court  resulted  in  a 
iuderment  aflarming  the  rMTolarity  of  the 
orsranization  of  the  respondent  as  an  irri- 
iration  distriot.  and  the  l^irality  and  valid- 
ity of  its  orders  for  the  issuance  of  its  bonds 
to  the  amount  of  $800,000,  and  for  the  sale 
of  $400,000  thereof.  The  defendant,  a  resi- 
dent and  property  owner  of  the  district, 
who  contested  the  validity  of  the  respond- 
ent's proceedings,  appeals  from  the  judg- 
ment of  the  su^rior  court,  and  from  an 
order  denying  Ms  motion  for  a  new  trial. 

Numerous  errors  are  assigned  and  ar- 
gued, but  they  are  all  involved  in,  and  may 
be  disposed  of  by,  a  consideration  of  a 
few  general  propositions : 

First  it  is  contended  that  there  was  no 
sufficient  notice  of  this  proceeding  to  give 
the  superior  conrt  jurisdiction  to  render  a 
indgmfflt  binding  upon  the  lands  of  the 
district  and  their  owners.  There  seems 
to  be  a  claim  under  this  head,  though  it 
is  not  particularly  insisted  upon,  that  the 
notice  prescribed  by  the  statute  is  not  &uSi- 
cient.  The  object  of  the  proceeding  is,  of 
course,  to  compel  every  person  interested 
in  the  district,  and  whose  property  is  to 
be  bound  for  the  pavment  of  its  debts,  to 
come  into  court,  and  within  the  time  lim- 
ited present  and  submit  to  .iudieial  inves- 
tigation any  and  all  objections  he  may 
have  to  the  regularity  of  the  organization 
of  the  district,  and  all  other  matters 
affecting  the  validity  of  the  bonds,  so  that 
it  may  be  finally  and  conclusively  deter- 
mined, by  a  judgment  which  neither  he  nor 
his  successors  in  interest  can  thereafter 
question,  whether  such  bonds  are  legal  and 
valid  or  not.  Notice  must  therefore  be 
given  to  all  persona  so  interested.  Bnt  it 
need  not  be  a  personal  notice.  It  not  only 
may  be,  but.  to  secure  the  ends  of  the 
statute,  it  must  be,  a  general  notice  by 
publication  in  some  form.  It  is  unneces- 
sary to  take  up  time  in  the  discussion  of 
this  question,  whieh  has  long  since  ceased 
to  be  an  open  one  in  this  state.  Without 
nferring  to  many  eariier  and  later  deci- 
sions bearing  more  or  less  directly  upon 
the  point,  it  is  sufficient  to  say  that  the 
statute  and  proceedings  under  review  in 
Lent  V.  Tillson.  72  Cal.  404,  14  Pae.  Rep. 
71,  were  in  all  essential  respects  similar  as 
to  their  objects  and  the  substance  of  their 
provisions  to  the  statutes  and  proceed- 
ings in  question  here,  and  the  notice  of 
tbi»  proceeding  prescribed  by  the  statute 


of  1889  ia  for  evexr  purpose  as  ample  and 
beneficial  as  the  notice  to  property  own- 
ers, whieh  was,  in  that  case,  held  sufficient 
to  give  validity  to  the  proceedings  by 
which  the  lands  of  the  loeid  assessment 
district  were  subjected  to  a  lien  for  the 
payment  of  the  I)upont-Street  bonds.  The 
provisions  of  the  supplemental  act  in  re- 
gard to  this  matter  are  fonnd  in  section 
3,  St.  1889,  p.  212,  which  reads  as  follows: 
"The  court  shall^  fix  the  time  for  the  hear- 
ing of  said  petition,  and  shall  order  the 
clerk  of  the  court  to  give  and  publish  a 
notice  of  the  filing  of  said  petition.  The 
notice  shall  be  given  and  published  in  the 
same  manner  and  for  the  same  length 
of  time  that  a  notice  of  special  election, 
provided  for  by  said  act  to  determine 
whether  the  bonds  of  said  distriet  shall  be 
issued,  is  required  to  be  given  and  pnb- 
lished.  The  notice  shfdl  state  the  time 
and  place  fixed  for  the  hearizu;  of  the  pe- 
tition, and  the  prayer  of  the  petition,  and 
that  any  person  interested  in  the  organ- 
ization of  said  district,  or  in  the  proceed- 
ings for  the  issue  or  sale  of  said  bonds, 
may.  on  or  before  the  day  fixed  for  the 
hearing  of  said  petition,  demur  to  or  an- 
swer said  petition.  The  petition  may  be 
referred  to  and  described  m  said  notice  as 
the  petition  of  the  board  of  directors  of 
irrigation  district,  (giving  its  name,) 


praying  that  the  proceedings  for  the  issue 
and  sale  of  the  bonds  of  said  distriet  may 
be  examined,  approved,  and  confirmed  by 
said  court." 

But  it  is  further  contended  that,  even 
conceding  the  sufficiency  of  the  notice  pre- 
scribed by  the  atatuto,  the  notice  actually 
given  of  this  proceediiur  did  not  comply 
with  the  statute.  In  order  to  a  proper 
understanding  of  the  several  objections 
falling  under  this  head  it  is  necessary  to 
state  generally  the  facts  concerning  _  the 
oiganization  of  the  respondent  as  an  irri- 
gation district,  and  its  subsequent  pro> 
ceedings.  The  petition  to  the  supervisors 
of  Stanislaus  county  in  which  all  its  lands 
are  situate,  for  the  formation  of  the  dis- 
trict, was  filed  Bfay  11. 1887;  and  the  order 
of  the  board  declaring  the  due  organiza- 
tion of  the  district  was  made  July  18. 1887. 
Thereupon  the  directors  of  the  district 
orcanized,  caused  surveys  and  estimates 
of  the  cost  of  acquisition  and  distribution 
of  water  to  be  made,  and  on  November  19, 
1887,  fixed  the  sum  necessary  to  be  raised 
by  the  issuance  of  the  bonds  of  the  distriot 
at  $800,000.  The  proposition  to  issue  this 
amount  of  bonds  was  at  a  special  election 
submitted  to  a  vote  of  the  electors  of  the 
district,  who,  by  a  considerable  majority, 
voted  in  favor  of  the  proposition.^  Upon 
ascertaining  the  result  of  this  election,  the 
directors,  on  the  3d  day  of  January,  1888, 
"resolved  and  order  that  the  bonds  of 
said  district  in  the  sum  of  $800,000  be  is- 
sued in  the  manner  and  form  prescribed  by 
said  act."  After  reaolvii^  upon  the  issu- 
ance of  said  bonds,  several  nnsnecessful 
efforts  seem  to  have  been  made  to  dispose 
of  a  portion  of  the  amount  authorized, 
and  finally,  on  July  1,  1889,  the  following 
resolutions  were  adopted  by  the  board  of 
directors:  "It  is  hereby  ordered  that  the 
bonds  of  this  district  be  issued  in  the 
amoont  of  $400,000  of  the  following  de- 
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nomlnatlrraB:  760  bonds  of  the  denomina- 
tion of  f500  each,  and  200  bunds  ol  the  de- 
nomination of  9100  each;  and  that  the 
said  bonds  shall  in  form  and  substance 
conform  to  ttif  provisions  of  the  act  of  the 
l^j^Blatare  of  the  state  of  California  enti- 
tled *  An  act  to  provide  for  the  organiza- 
tion and  goveroment  of  irrigation  dis- 
tricts, and  to  proride  for  the  acquisition 
of  water  and  other  property,  and  for  the 
dfatribntlon  ol  water  thei-eby  for  irriga- 
tion pnrpoHea.'  approved  March  7,  1887, 
and  that  they  be  signed,  sealed,  and  nam- 
bered  as  in  said  act  provided.  It  is  further 
ordered  thatthe  bunds  of  the  district, con- 
forming to  the  prorlaions  of  euid  act  and 
to  thte  order,  be  prepared,  executed,  and 
iBSoed  In  sach  manner  and  form  In  all  re- 
spects that  they  shall  berome  and  beready 
for  Bale  by  this  buard,  and  on  behalf  oT 
this  district.  Besolved,  that  this  board 
hereby  declares  Its  intention  to  sell  the 
bonds  ol  this  district  to  the  amoanto' 
¥400.000,  to-wlt:  760  bonds  of  the  denomi- 
nation of  $500  each,  and  200  bonds  of  the 
denomination  of  910o  each :  and  It  Is  there- 
tore  ordered  that  a  notice  that  sealed  pro- 
posals will  be  received  by  this  board  at  Its 
office  In  the  city  of  Modesto,  up  to  the 
hoar  of  1  :S0  o'clock  p.  m.  of  the  Sd  day  ol 
September.  1889,  for  the  purchase  of  said 
bonds  be  published  for  twenty  days  before 
the  Bald  date  In  the  following  newspapers : 
The  Dally  Alta.pabHshed  In  thecltyof  San 
Francisco;  the  Kecurd  Union, published  in 
the  city  of  Sacramento;  and  the  Dally 
Times,  published  In  the  city  of  Los  An- 
geles, On  motion  duly  made,  seconded, 
and  carried,  !t  was  ordered  that  the  board 
of  directors  of  this  district  commence  spe- 
cial proceedings  In  and  by  which  the  pro- 
coedlngB  of  said  board  and  of  said  district 
for  and  authorizing  the  sate  of  the  bonds 
of  Bnld  district  maybe  Judicially  examined, 
apDroved,  and  confirmed."  In  pursuance 
of  this  resolution  the  orislnai  petition  In 
this  case  was  filed  in  the  superior  court  of 
Stanislaus  county  on  the  following  day, 
August  1,  ias9.  In  this  petition  the  due 
organization  of  the  district  under  the  act 
of  March  7,  IVHT,  Is  olleged  to  have  been 
effected  on  the  18th  day  of  July,  1887.  It 
Is  alleged  that  certain  persons— naming 
them — were  then  duly  elected,  and  have 
ever  Bince  been  the  directors  of  thedistrlct ; 
that  all  Its  lands  are  intstanlalaus  county; 
that  as  soon  as  practicable  after  Its  or. 
Kanization,  to-wit.  on  Kovember  19,  1887, 
the  directors  duly  estimated  the  cost  of 
acqoirinpT  water-riffhts  and  constructing 
irrigration  works  for  the  district  at  $800,- 
OOO,  and  that  it  was  necessary  to  issue  the 
bonds  of  the  district  to  that  amount,  and 
that  the  same  should  be  sold,  provided  the 
electors  of  the  district  should  vote  in  favor 
of  their  issuance.  It  is  allecred  that  a  spe- 
cial election  was  immediately  called,  at 
which  the  proposition  should  be  submit- 
ted and  voted  upon,  of  which  the  notion 
nqnired  by  the  statute  were  duly  pub- 
liihed  and  posted;  tiiat  at  the  time  ap- 
pointed the  election  was  in  fact  held ;  that 
the  returns  of  said  election  were  dniy  made 
and  oanTassed,  and  the  result  duly  de- 
clared and  recorded,  and  that  the  vote  was 
439  in  favor  of  and  only  76  wrainst  the  prop- 
ofiititm.   The  ori^nal  petition  fails  at  this 
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point  to  state  the  next  steps  actually 

taken  by  the  board  of  directors,  viz..  Its 
resolution  of  January  8, 1888,  to  Issue  the 
9800,000  authorized  by  said  vote,  and  Its 
unsuccesslul  efforts  to  sell  portions  of  sucn 
issues.  Omitting  all  reference  to  these 
proceedings,  it  alleges  the  orders  and  res- 
olutions of  Jnly  81,  iS89,  abore  quoted,  di- 
recting the  Issuance  and  sale  of  bonds  tu 
the  amount  of  $400,000.  and  closes  with  tbfi 
following  prayer:  "Wherefore  your  peti- 
tioner pra^s  that  the  proceedings  afore- 
said for  the  issue  and  sale  of  said  bonda  of 
said  irrigation  district  may  beJudiclaUy  ex- 
amined, approved,  and  affirmed  by  aald 
court."  Upon  the  filing  of  this  petition 
the  Judge  of  the  superior  court  made  an 
order  fixing  the  24th  day  of  August,  1889, 
for  the  hearing  of  the  petition,  and  or- 
dered the  cleric  to  cause  notice  of  the  filing 
of  the  petltiun  to  be  given  and  published 
asprescrihed  bylaw.  In  pursuauceof  said 
order  the  following  notice  was  issued  and 
published  for  the  prescribed  period :  "In 
the  superior  court  of  the  county  of  iStanis- 
lauB,  state  of  California.  In  the  Matter  of 
the  Modesto  Irrigation  District,  No.  1,003. 
Notice  is  hereby  given  that  the  petition  of 
the  board  of  directors  of  the  Modeeto  Irri- 
gation dlatrict,  praying  that  the  procned- 
inga  for  the  issue  and  sale  of  the  bonds  d 
«ald  district  may  be  examined,  approved, 
and  confirmed,  was  on  the  let  day  of  Au- 
gust. 1S89,  filed  in  said  court;  that  said 
court  fixed  as- the  time  for  the  bearing  of 
the  said  petition  the  34th  day  of  August, 
1889,  at  the  court-house,  In  the  dty  of 
Modesto:  and  notice  Is  further  given  that 
any  person  interested  in  the  organization 
of  said  district,  or  in  the  proceedings  for 
the  issue  or  sale  of  said  bonds,  may,  ou  or 
before  the  day  last  above  mentioned,  de- 
mur to  or  answer  said  petition.  By  order 
of thecourt.  Attest:  E. D.McCabe;, Clerk. 
ByA,  J.  Lewis,  Deputy -Clerk.  [Indorsed.] 
Filed  October  21,  1889.  E.  D.  McCabe.* 
The  defendant,  on  the  24th  day  of  August, 
1889,  appeared  In  the  proceedings  by  bis 
attorney,  and  filed  a  demurrer  to  the  peti- 
tion, which  was  overruled  by  the  court, 
and  on  September  8d  he  filed  an  answer, 
and  the  Issues  were  set  for  trial  ou  October 
21, 1889,  up()n  which  day  the  trial  com- 
meuced,  and  continued  uutil  both  parties 
cloRed  their  evidence  on  October  2Cth, 
wbereupon  the  court  adjoumed  until  Oc- 
tober 28th.  When  the  hearing  was  re- 
sumed on  the  2SUi,  and  after  the  argu- 
ment had  commenced,  the  petitioner  asked 
and  obtained  leave  to  file  and  serve  an 
amended  petition,  and  defendant  was 
granted  leave  to  demur  to  or  answer  such 
amended  petition  within  10  days  after 
service  of  an  engrossed  copy.  On  the  30th 
day  of  October  the  amended  petition  was 
filed,  which,  in  addition  to  the  alleerations 
of  the  oiifdnal  petition,  alleged  the  order 
of  the  board  of  directors  of  January  3, 
1888,  for  the  issuance  of  the  $800,000  of 
bonds  voted  by  the  electors,  and  also  that 
the  $400,000  of  bonds  ordered  issued  and 
sold  by  tlie  resolution  of  July  31,1880,  were 
a  part  of  the  amount  of  $8UO.00O  orderad 
issued  by  the  resolution  of  Januarys,  1888. 
The  prayer  of  the  amended  petition  wa« 
a  repetition  of  the  original  prayer.  The 
defuuOuut,  upon  bUng  sei'ved  with  the 
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amended  petition,  afcatn  demurred,  and. 
bis  demurrer  being  oA-erroled,  he  anain  an- 
swered. 8pecltl4-a11y  denying  evei^tliing  at- 
leKt'd  in  the  petition,  and  eettinfc  up  sev- 
eral mutters  of  defense.  He  then  demand- 
ed tlial  tlie  whole  case  should  be  tried  de 
novo,  (JierefrardlnK  all  the  evidence  that 
had  been  taken ;  but  the  court  refased  this 
demand,  bnldlnR  that  theevldenee  ali*eady 
taken  might  properly  be  considered,  but 
alloirInK  the  parties  to  Introduce  evidence 
as  to  the  new  mattera  embraced  in  tlie 
amended  pleadings.  In  pursuance  of  this 
order  the  trial  was  resumed  on  November 
SlKt  between  the  petitiunerand  defendant, 
and  thereupon  the  case  was  argued,  sub- 
mitted, and  decided.  No  notice  of  the 
elianges  Introduced  into  the  petition  by 
tile  amendments  above  meutiuned  was 
ever  poliliHhed  or  served  In  any  manner 
except  upon  the  dereiidant,  but  the  court 
In  itH  findings  and  decree  confirmed  and 
declared  vuHd  nut  only  the  order  of  July 
81, relHtlng  to  the  Issue  and  sale  of 
the  f400,000  of  bonds,  but  also  the  order  of 
January  8, 1K8H,  relating  to  the  issue  of 
fS()0,U(>U,  which, aa  we  have  Bai<l,  was  men< 
tioned  for  the  flrst  Ume  Id  the  amended 
petition. 

Kuch  being  the  case,  the  appellant  ob- 
jects to  the  publlslied  notice  of  the  Qlln'' 
of  the  petition— i-VfSf,  that  it  was  InsufL 
clent  as  a  notice  of  the  orlirinal  petition; 
and.  aeeond,  that  It  could  not  possibly 
confer  upon  the  anpertor  court  any  Juris- 
diction to  confirm  the  proceedings  alleged 
for  the  fli-st  time  in  the  amended  petitliin. 
The  statute  (Kectlon  3)  requires  that  the 
notice  ebuU  state,  among  other  things, 
tliep>ayer  of  the  petition;  and  it  Is  con- 
tended that  this  notice  did  not  state  the 
prayer  of  the  petition;  but  we  think  the 
notice  contained  everything  necessary  to 
a  substantial  compliance  with  the  law. 
The  prayer  of  the  petition  must  be  read  In 
connection,  with  the  petition  itself  in  or- 
der to  understand  its  meaning,  but.  so 
retid.  It  is  clear  and  Intelligible,  and  in  in 
effeL-t  a  prayer  tor  the  Judicial  examlna* 
tion,  appruval.  and  cunlinnatlun  ot  all 
the  procectlings  set  out  in  the  petition,  In- 
cluding those  for  the  urg»nlzatlon  of  the 
diMtrict.  f<»r  they,  like  the  rest,  were  essen- 
tial to  the  legality  and  valiiUty  of  the 
bonds;  and,  accurdlnerly,  the  stntute 
(section  5)  expressly  confers  power  and 
Jurisdiction  up<m  the  court  In  all  proceed- 
Inus  for  the  conflrmatton  of  bonds  to  ex 
amine  and  determine,  approve  and  con- 
firri).  the  itrocetHllnKs  fur  the  orgatiizatlon 
of  tlic  district,  as  well  as  all  other  proceed- 
inixs  Hint  may  affect  the  legality  and  va- 
lidity of  the  bonds  and  the  order  for  their 
sale.  The  prayer,  therefore,  was  suffi- 
cient, when  read  in  connection  with  the 

fietitlon;  but  to  have  repeated  It  in  Its 
Iteral  terms  In  the  notice  would  have 
been  meaningless,  and  the  only  way  to 
"state"  it  was  to  give  Its  ubstance,  as 
was  done.  Oi  course,  to  a  person  entirely 
Ignorant  of  the  law  authorizing  and  regu- 
lating the  proceedings,  the  notice  may 
have  been  unintelligible;  but  it  would 
have  been  equally  so  to  such  a  person  if 
the  prayer  of  the  petition  had  been  as  full 
and  specific  as  the  allegations  upon  which 
it  was  Toucded,  and  had  been  copied  ver- 


batim  in  the  notice.  A  kaowledge  of  the 
law  la,  howevw.  imputed  to  eywy  om  in- 
terested In  the  proceeding ;  and  It  is  da* 
elded  In  Lent  v.  Tlllson.  supra,  that  the 
notices  required  in  cases  of  this  character 
are  to  be  construed  and  aided  by  reference 
to  the  statute.  Ho  read  and  conatrned, 
we  think  that  the  notlca  In  this  case  waa 
in  substantial  compllaneo  with  the  atat* 
ute,  and  Imparted  aufflclent  notice  to  all 
the  world  that  the  directors  of  Modesto 
irrigation  district.  No.  l,0t)3,  would,  on  the 
24th  day  of  August.  18S9,  uubmlt  the  qnea- 
tion  of  its  curpurat.  existence  and  the 
i-egularlty  of  all  Its  proceedings  for  tbe  is- 
suance and  sale  of  its  bonds,  so  far  aa  the 
Slime  were  set  out  in  Its  petition  on  tile, 
to  tbe  nuperlor  court  of  Stanislaus  coun- 
ty, and  would  ask  Che  court  to  decree  tbe 
regularity  of  all  such  proceedings;  and  we 
thluk  that  all  persons  interested  In  tbe 
district,  being  so  notified  of  the  time  of 
the  filing  of  the  petition  and  of  the  office 
in  which  It  remained  as  a  public  record, 
were  bound  to  take  notice  of  its  speclfle 
allegations,  and,  If  they  had  any  objection 
to  the  Rondrmatlon  of  the  orders  and  priv 
ceedings  referred  to  in  tbe  prayer  of  the 
petition,  that  they  were  i-equlred  to  pre- 
sent their  objections  to  the  court  at  tbe 
time  and  place  mentioned  In  tbe  notice,  or 
be  forever  precluded— tbey  and  their  sac- 
cessors— from  questioning  tbe  validity  of 
the  bonds  Issued  In  pursuance  of  such  pro- 
ceedings. 

But  could  tbe  conrt,  without  the  publi- 
cation of  a  new  notice  for  tbe  statutory 
period,  acquire  jurisdiction  to  examine 
and  make  a  valid  confirmation  of  tbe  pro- 
ceedings not  set  out  in  the  peritlon  on  file 
when  the  original  notice  was  published, 
and  to  which  alone  It  referred?  Or.  to 
state  the  question  more  precisely,  could 
the  court,  by  giving  notice  of  a  petition 
to  contirm  an  order  for  the  Issue  and  sale 
of  bonds  to  the  amount  of  $400,000,  ac- 
quire Jurisdiction  to  confirm  an  order  for 
the  issuance  of  bonds  to  tbe  amount  (rf 
f  soO,000?  We  do  not  think  It  could.  Tbe 
only  answer  which  respondent  makes 
upon  this  point  to  the  contention  of  ap- 
peltantis  that  he  had  notice  of  the  amend- 
ed complaint;  that  he  demurred  and  an- 
swered to  Its  allegations,  and  therefore 
cannot  be  beard  to  object  that  other  per- 
sons had  nonotlce.  Of  courae.In  ordinary 
proceedings  intended  to  fasten  a  liability 
upon  particular  defendants,  and  in  which 
each  may  be  made  independently  liable, 
this  would  be  a  sufllclent  answer.  But 
here  the  proceeding  Is  In  rem,  aud  Its  ob- 
ject is  to  establish  the  validity  of  the 
bonds  as  against  the  Irrigation  district 
and  ell  persons  Interested  In  the  district. 
To  be  errectlve  for  Che  protection  of  In- 
vestors or  tbe  advantage  of  the  district, 
the  judgment  would  bind  all  the  world. 
A  Judgment  binding  upon  the  appellaiit 
alone  must  be.  In  effect,  a  nullity,  leaving 
tbe  district  In  precisely  tbe  same  position 
It  was  In  before  the  proceeding  was  com- 
menced. Such  being  the  case,  this  appel- 
lant, as  a  land-owner  of  tbe  district,  di- 
rectly Interested  in  the  prlc»i  to  be  realised 
uptm  a  sale  of  Its  bonds,  has  a  right  to  in- 
sist that  tbe  steps  necessary  to  give  tbe 
coartinriadlctioa  to  pronounce  a  binding 
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decree  shall  be  reffnlarly  taken.  And  we 
can  Bpe  ou  escape  frum  theconcluslon  that 
this  decree,  so  lar  as  !t  attempts  to  coo- 
flrm  the  order  of  January  3, 1888,  for  the 
iBBoance  of  $800,000  of  the  bonds  of  the  dis- 
trict, Is  erruneoas,  and  void  for  want  o( 
lurisdlctlon ;  bat  we  think  there  is  no 
doubt  that  the  superior  court  bad  Juris- 
diction, acquired  by  lull  compliance  ol  the 
taw.  to  examine  Into  and  cunfirm  the  or- 
der  of  July  31,  IHSD,  for  the  Issuance  and 
Bala  of  $400,000  of  the  bonds  of  the  district, 
aDd  that,  as  to  that  order,  the  decree  may 
be  affirmed,  if  It.and  theproceedingrs  upon 
which  It  was  founded,  were  regular  and 
leffal.  To  earn  up  in  this  branch  of  the 
ease,  we  are  told,  with  reference  to  the 
points  presented  by  appellant,  as  follows: 
The  object  of  the  act  ut  March  16, 1R89.  is 
to  provide  a  security  tor  Investors,  and 

Sromote  the  advantage  of  the  irrlga  tlon 
iBtrlcta  by  enabling  the  courts  of  the 
Btate  to  render  a  Jadginent  binding  on  all 
the  world  aa  to  the  validity  of  bunds 
to  be  offered  for  sale  by  such  districts. 
To  obtain  SDch  Judgment  the  petition 
sboDld  set  forth  the  particular  orders  for 
the  Issuance  and  sale  of  bonds,  confirma- 
tion of  which  Is  desireil.   How  fully  the 

SreUmlnary  proceedings  mnst  be  alleged 
I  a  question  which  does  not  arise  here, 
but  with  respect  to  the  orffanlcatton  of 
the  district  it  la  only  necessary  that  Its 
due  organlzetiun  and  the  election  of  its 
first  board  of  directors  should  be  alleged 
In  general  terms.  The  prayer  of  the  peti- 
tion Is  snfllcleut  it  It  prays  for  the  exam- 
ination, approval,  and  confirmation  of 
the  proceedings  ** aforesaid  "  for  the  Issn- 
nnce  and  saleof  bonds  of  the  district;  and 
the  notice  is  finfllcient  if  It  states  the  sub- 
stance of  such  prayer,  and  In  other  re- 
apects  conforms  to  the  statute.  But  the 
decree  of  the  court  cannot  go  beyond  the 
ordera  for  the  tsanance  and  aale  of  bonds 
wbleli  are  alleged  In  the  iietttlon;  and,  in 
ease  the  original  petition  is  amended  by 
setting  out  other  orders  for  the  {ssuance 
or  aale  of  bonds,  the  court  will  not  ae- 
qnlre  jurisdiction  to  confirm  such  orders 
without  the  publication  of  a  new  notice 
of  the  amended  petition.  A  decree,  how- 
ever, confirming  alt  the  orders  alleged  in 
the  original  and  amended  petitions,  is  not 
void  for  want  of  Jurisdiction  as  to  the  or- 
ders set  out  in  theorlgloal  petition  merely 
because  no  new  notice  has  been  given  of 
the  filing  of  the  amended  petition.  If 
there  was  due  publication  of  sufilcient  no- 
tice of  theorlglual  petition,  the  decree  of  tho 
court  confirming  the  orders  fortheissnanee 
and  sale  of  bonds  therein  specifically  al- 
leged, and  of  all  the  preliminary  proceed- 
ings affecting  their  validity.  Including 
those  for  the  organization  of  the  district 
and  theelection  of  its  first  board  of  direct- 
ors. Is  within  the  Jurisdiction  of  the 
eoort.  ami  can  be  assailed  only  by  those 
who  have  contested  the  proceeding,  and 
by  them  only  upon  the  ground  of  pre]u- 
dlelal  errors  affecting  their  substantial 
rights,  which  have  been  duly  excepted 
to.  In  this  case,  accordingly;  we  hold 
that  ao  mncb  ol  the  decree  as  confirms  the 
order  lor  the  Issuance  of  $800,t)00  of  bonds 
of  the  district  dated  January  8.  1888.  is 
Tuld,  bot  that  It  should  be  affirmed,  so  far 
TJS6r.iio.4— 16 


as  it  confirms  the  order  of  July  31, 1888, 
for  the  Issuance  and  sate  of  $400,000  of  the 
bonds  of  the  district,  unless  in  coucintting 
the  proceeding  the  superior  court  cominit- 
ted  error  to  the  prejudice  oE  this  appellant. 

The  first  point  urged  by  the  appeliuut 
upon  this  brunch  of  the  case  Is  that  the 
MUperior  court  erred  in  confirming  the  pro- 
ceedliigs  of  the  board  of  supervluurn  in  or- 
ganizing the  district  because  said  board, 
by  including  therein  the  city  of  M(>dci;tu, 
had  violated  the  following  provision  of 
the  Wright  law:  "Nor  shall  any  lands 
which  will  not,  In  the  Judgment  of  said 
board,  be  benefited  by  Irrigation  by  said 
system,  be  Included  within  such  district.*' 
St.  1887,  p.  30,  §  2.  It  appears  from  therec- 
ord  that  the  district  as  originally  orgiin- 
ized  contained  about  108.000  acres  ol  land. 
Including  the  city  of  Modesto,  a  town 
covering  about  2,000  acres  and  having: 
about  S.OOO  Inhabitants  and  about  600 
dwelling-houses, besides  shops,  stores,  etc. 

One  proposition  of  the  appellant  seems 
to  be  that  the  mere  fact  of  the  corporate 
existence  of  a  town  or  city,  though  situ- 
ate in  the  midst  of  a  district  susceptible  of 
irrigation  by  one  system,  necessarily  de- 
prives the  board  otBuiiervIsorsoItbecoun- 
ty  of  the  power  to  Include  any  of  the 
lands  within  the  corporate  limits  of  buc>l 
city  or  town  in  an  irrigation  dlstrlci:. 
We  say  this  seems  to  be  a  proposi- 
tion of  the  appellant,  because,  although  it 
Is  not  expressly  stated  in  terms,  it  a[)- 
pears  to  be  necessary  to  sustain  his  con- 
tention; for.  if  it  lies  wl  liin  the  discretion 
of  the  board  to  luclude  in  an  Irrigation 
district  any  part  ol  the  lands  of  a  town 
or  city  upon  the  ground  that  in  theli 
Judgment  such  part  will  be  benefited  by 
irrigation  under  the  system  proposed 
and  If  the  Judgment  of  the  boord  upon  the 
question  of  benefits  Is  conclusive  of  the 
fact, — as  we  shall  show  that  it  is.— there 
la  no  gronnd  upon  which  a  court  can  say 
that  an  order  including  all  the  lands  of  a 
city  or  town  in  such  district  Is  void.  The 
idea  of  a  city  or  town  is,  of  course,  asaOL'I 
ated  with  the  eiclfitence  of  streets,  to  a 
greater  or  less  extent  lined  with  shop< 
and  stores,  as  well  as  of  dwelling-houses 
but  It  la  also  a  notorious  fact  that  1r 
many  of  the  towns  and  cities  of  Oallfor 
nla  there  are  gardens  and  orchards  luKlOe 
the  corporate  boundaries  requiring  IrrlgH- 
tlon.  It  ii  equally  notoriousthat  In  uiuny 
districts  lying  outside  of  the  corporate 
limits  of  any  city  or  town  there  are  not 
only  roads  and  highways,  but  dwelling 
houses,  outhouses,  warehouses,  and 
shops.  With  respect  to  the-ie  things, 
which  determine  the  usefulness  of  irriga- 
tion, there  Is  only  a  difference  of  degree  be- 
tween town  undcounty.  Theadvantages 
of  Irrigation  to  a  town  like  KiverMlde,  in 
8au  Bernardino  county,  for  instance,  no 
one  rnuld  deny;  and  the  difference  be- 
tween such  a  town  and  these  places  where 
irrigation  would  be  as  manifestly  out  of 
place  are  not  marked  by  any  hard  and 
fast  line  which  would  enable  a  court  to 
lay  down  a  rule  of  discrimination.  The 
question  whether  In  any  particular  ease  a 
town  will,  as  a  whole,  be  benefited  direct- 
ly by  the  application  of  water  for  irriga- 
tion. Is  In  its  nature,  and  under  eslstlng 
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9ondltlonB  mast  remain,  a  question  of 
fact  tu  be  declcled  by  that  tribunal  to 
whose  discretion  it  had  been  committed 
by  the  lecisluture.  It  is  very  curtain  that 
the  legislature  intended  that  cities  and 
towns  should,  In  proper  cfifiea,  be  Included 
In  irrigation  districts,  for  the  net  express- 
ly provides  for  the  asHessiDent  and  taxa- 
tion accordius  to  their  value  not  only  of 
city  and  town  lots,  but  also  of  the  im- 
provements thereon.  St.  1887.  p.  37,  §  18 
etseq.  And  this  feature  of  the  law  was 
made  an  argument  against  its  constitu- 
tionality In  the  vase  of  Irrigation  Dist.  t. 
WlHIama,  7«  Oal.  860, 18  Pae.  Sep.  879.  in 
which  Its  constitutionality  was  afHrmed. 
Such  having  been  the  Intention  of  the  leg- 
islature, aa  Ik  clearly  apparent,  and  It  be< 
Ing  equally  clear  and  notorious  as  matter 
of  fact  that  there  are  cities  and  towns 
which  not  only  may  be  benefited  by  Irri- 
gation, but  actually  hare  in  profitable  use 
eztenalvu  systems  for  Irrigating  land 
within  their  corporate  limits,  it  cannot  be 
denied  that  the  supervisors  of  Stanislaus 
county  had  the  power  to  determine  that 
the  lands  comprising  the  city  of  Modesto 
would  be  benefited  by  Irrigation,  and 
might  be  Included  in  an  irrigation  dis- 
trict. There  was.  It  appears,  a  large  ma- 
jority of  the  electors  of  Modeutoln  favor 
of  such  Delusion;  bat  the  appellant,  and 
nthersownlng  buildings, objected  to  being 
Included  in  the  district,  on  the  ground 
that  their  lots, covered  with  stores,  shops, 
and  warehouses,  would  not  be  benefited. 
If  this  objection  was  good  ground  for  ex- 
cluding the  city  from  the  district.  It  Is 
probable  that  no  district  could  ever  be 
soccessfully  orgdntzed ;  lor,  In  the  nature 
of  things,  an  irrigation  district  must  cov- 
er an  extensive  tructof  land,  and,  no  mat- 
ter how  purely  rural  and  a£rricultural  the 
community  mav  be,  there  must  exist  hero 
and  there  within  its  limits  a  shop  or  ware- 
house coveriru:  a  limited  extent  of  eronnd 
that  can  derive  no  direct  benefit  from  the 
use  of  water  for  irrigation.  Here,  again, 
the  difference  between  town  and  county 
Is  one  ut  degree  only,  and  a  decision  in  the 
interest  of  shop-owners  in  towns  that 
their  lots  cannot  be  Included  in  nn  Irriga- 
tion district  would  necessarily  cover  the 
case  of  the  owner  of  similar  property  out- 
side of  a  town.  It  is  uowhere  contended 
by  the  appellant  that  In  organising  Irriga- 
tion districts  it  is  the  doty  of  the  super- 
visors to  exclude  by  demarkatlon  every 
minute  tract  or  parcel  of  land  that  hap- 
pena  to  bo  covered  by  a  building  or  other 
structure  which  unfits  It  tor  cultivation, 
and  certalnLv  the  law  could  not  be  so  con- 
strued without  dlsr^arding  many  of  Its 
express  provisions,  and  at  the  same  time 
rendering  It  pi-actically  inoperative.  We 
construe  the  law  to  mean  that  the  board 
may  include  In  the  boundariep  of  the  dis- 
trict all  lands  which  In  their  natural  state 
would  be  benefited  by  irrigation,  and  are 
susceptible  of  irrigation  by  one  system,  re- 
gardless of  the  fact  that  buildings  orother 
structures  may  have  tieen  erected  hereund 
there  upon  small  lots,  which  are  thereby 
ivndered  unfit  for  cultivation  at  the  same 
time  that  their  value  for  other  purposes 
may  tiave  been  greatly  enhanced.  So 
construed,  we  can  see  no  objection  to  the 


law  upon  ronstitutlonal  grounds  or 
grounds  of  expediency.  As  to  owners  of 
such  property,  it  seems  reasonable  to  as- 
sume that  they  must  participate,  indirect- 
ly at  least.  In  any  benefits  the  district 
may  derive  from  the  succesHtul  inaugnra- 
tion  of  a  system  of  irrigation ;  but,  aside 
from  this,  the  law  contains  an  express 
provision  designed  to  secure  to  them  a 
benefit  exactly  corresponding  to  any  bur- 
den to  which  they  may  be  subjected,  and 
In  that  respect  la  far  more  equitable  than 
many  of  the  assessment  laws  which  have 
been  upheld  here  and  elsewhere.  The  pro- 
vision referred  to  la  this:  Every  tax- 
payer of  the  district  receives  a  portion  of 
all  the  water  distributed  exactly  equiva- 
lent to  his  proportion  of  the  total  tux  lev- 
led,  and  this  water  Is  his  to  use  or  to  sell, 
as  he  may  elect;  so  that,  if  bis  lot  is  nut 
fit  for  cultivation,  be  nevertheless  gets  a 
full  equivalent  for  the  tax  aaaesaed  to 
him.  St.  1887,  p.  34,  §  11.  Upon  these 
grounds  we  hold  that  a  city  or  town,  or  a 
portion  thereof,  may,  in  a  proper  case,  be 
Included  In  an  irrigation  district.  As  to 
what  Is  or  what  Is  not  a  proper  case  for 
such  inclusion,  the  dccl^Iou  of  that  ques- 
tion has  be(!n  committed  to  the  several 
boards  of  supervlsora,  whose  discretion  is 
not  subject  to  the  control  of  any  court, 
Upon  matters  affecting  their  jariedlction 
the  orders  of  the  board  of  supervisors  may 
be  open  to  review,  but  upon  the  question 
of  fact  as  to  what  lauds  will  or  will  not 
be  benefited  by  irrigation  their  decision  Is 
final  and  conclusive.  See  section  2  of  the 
act,  St.  1887,  p.  30. 

The  tormaldon  of  Irrigation  districts  is 
accomplished  by  proceedings  so  closely 
analogous  to  those  prescribed  lor  the  for- 
mation of  swamp-land  reclamation  dis- 
tricts that  the  decisions  with  respect  to 
the  latter  are  authority  as  to  the  former, 
and  we  cite,  as  conclusive  of  this  point. 
People  V.  Haear,  52  Cal.  181;  66  Cal.  60.  4 
Pac.  Rep.  951,  Many  other  decisions  to 
the  same  effect  are  cited  in  the  briefs  of 
counsel,  but  we  deem  it  unnecessary  to  re- 
fer to  them  here.  The  superior  court  did 
not  err,  tnerefore,  la  refusing  to  allow  the 
appellant  tolntroduceevldeuce  for  the  pur- 
pose of  proving  that  bis  and  other  lots  in 
the  city  of  Modesto  would  not  be  benefite<i 
by  the  proposed  system  or  any  system  of 
Irrigation.  Nur  did  the  court  err  in  refus* 
ing  the  otferof  appellant  to  prove  that  the 
board  of  supervisors  wrongfully  Included 
the  city  ot  Modesto  In  the  Irrigation  dis- 
trict, for  the  purpose  ot  carrying  out  the 
scheme  of  t>rganization  against  the  wishes 
of  the  farmers  outside  theclty.  To  entitle 
the  appellant  to  prove  that  the  board  and 
its  membern,  well  knowing  that  the  lands 
of  the  city  wonld  not  be  benefited  by  irri- 
gation, had  nevertheless  included  them  for 
the  corrupt  purpose  suggested,  and  not  in 
the  exercise  of  their  honest  Judgment  and 
discretion,  the  facts  constituting  the  fraud 
should  have  been  fully  pleaded  In  the  an- 
swer ;  but  no  such  facts  us  he  offered  to 
prove  were  pleaded.  It  la.  indeed,  alleged 
that  the  order  Inclndlng  the  dty  vas  not 
made  In  the  exercise  of  the  judgment  and 
discretion  of  the  board,  but  contraiy  there- 
to. This  allegation  Is  part  of  a  separate 
dttfense,  in  which  It  Is  coupled  with  other 
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allegatloiiH,  golnsr  to  sbnw  that  the  landi 
of  the  city  would  nut  bv  benefited  by  Irrl- 

gntlon ;  but  It  ie  Dowhere  alleged  that  the 
oard,  or  any  of  Its  members,  actually  be< 
lleved  at  the  time  they  offered  each  lands 
t«  be  Included  In  the  district  that  thpy 
wonldnotbe  benefited^  The  court  there- 
fore properly  sustained  the  objection  that 
t)ie  ottered  erideuce  was  Immaterial.  As 
to  all  such  matters  as  were  alleged  In  the 
answer,  theevldenceahowstbat  the  board 
of  enpwTlBorB  acted  with  tbentmostde- 
llberatloD  upon  the  petition  for  the  oi^an- 
liattoD  of  the  district;  that  they  heard 
and  considered  numeroas  objections  and 
the  testimony  ottered  in  support  of  them, 
and  did  not  malce  their  final  decision  until 
the  time  allowed  for  deciding  had  nearly 
elapsed. 

The  next  point  ni^od  for  appellant  arlseii 
oat  ol  the  fact  that,  after  tha  original  or- 
ganisation of  the  district  Incladlng  108.000 
acres,  and  after  the  proposition  to  Isene 
♦800,000  ot  bonds  had  been  ratified  by  a 
vote  of  the  eleutors  of  the  district,  and 
after  the  resolution  ot  the  directors  to  is- 
sue the  bonds  to  that  amonat.  the  board 
of  superrlsors  bad  ordered  a  portion  ot 
the  district  embracing  28,000  acres  to  tw 
cnt  off  and  escladed  therefrom.  It  is  con- 
tended that  this  order,  which  was  one 
of  the  proceedings  confirmed  by  the  supe- 
rior court,  was  void  tor  want  of  Jurisdic- 
tion in  the  board  to  make  It.  The  pro- 
ceedings fur  tlieexcluslou  of  lands  from  an 
Irrigation  district,  of  which  they  form  a 
part,  are  authorised  and  prescribed  by  an- 
other art  amendatory  and  supplemental 
to  the  Wright  act,  approved  February  16, 
188».  St.  1889,  p.  31.  This  act  provides  for 
the  filing  of  a  petition  tor  exclusion  by 
owners  of  lands  within  thedlstrict;  notice 
of  the  filing  or  such  petition,  and  time  and 
place  ot  hearing;  the  presentation  ot  ob- 
jections by  parties  Intemted ;  and,  in  cer- 
tain cases.fora  snbmlssion  uf  the  question 
ot  exclusion  to  a  vote  of  the  electors  of  the 
district.  Among  other  things  It  Is  pro- 
vided that,  if  there  be  any  outstanding 
bonds  of  the  district,  no  order  of  exclusion 
can  be  made  without  the  consent  in  writ* 
log  of  the  holders  of  such  bonds,  acknowl- 
edged as  deeds  of  conveyance  are  required 
to  be  acknowledged.  It  is  contended  by 
the  appellant  tbutat  the  time  the  petition 
for  the  exclusion  of  the  28,000  acres  was 
filed,  and  during  the  greater  portion  ot  the 
time  the  notice  ot  the  hearing  was  being 
published,  there  were  outstanding  bonds 
of  the  district,  and  that  no  written  con- 
sent of  the  holders  of  said  bonds  was  ever 
given  to  the  making  of  the  order.  But 
the  tact  Is,  there  never  were  any  outstand- 
ing bonds  ot  the  district.  Its  bonds,  as 
above  stated,  had  more  than  once  been 
ottered  for  sale,  and  at  one  time  a  bid  fur 
f  50.000  ot  the  bondf!  had  been  made  by 
Tucker  and  Perley,  and  formally  accepted 
by  the  directors.  But  the  evidence  shows 
that  at  the  time  of  the  making  and  ac- 
cepting ol  this  bid  there  was  an  under- 
standing  between  the  bidders  and  the  di- 
rectors that  the  former  were  not  to  be 
held  to  their  offer  unless  they  could  suc- 
eeed  in  neeotiatin^  a  sale  of  the  bonds  to 
some  outside  party,  and,  as  they  failed  to 
do  so,  the  bonds  had  never  been  issned  or 


paid  for;  and  prior  to  the  making  of  the 
order  of  ezclosion,  Xucker  and  Perley  had, 
upon  their  written  request,  been  released 
from  their  offer  hy  formal  resolution  of  the 
boeid  of  direotors.  Such  being  the  case, 
it  is  olear  that  there  had  not  only  never 
.been  any  outstanding  bonds  of  the  dis- 
trict, but  that  at  the  date  ot  the  order  o( 
excluatnn  there  was  not  even  a  subsisting 
contract  for  the  issuance  uf  the  bonds. 
We  cannot  perceive,  therefore,  that  the 
court  committed  any  error  In  decreeing 
the  validity  of  the  order  of  exclnslon.  But, 
even  If  the  decree  had  been  In  that  respect 
erroneous.  It  is  by  no  means  clear  that  It 
would  have  been  material;  tor  the  ordev 
ot  exclusion  Is  not  one  ot  the  urders  set 
oat  in  the  petition  of  the  respondent,  con- 
firmation of  which  is  prayed.  It  Is  alleged 
for  the  first  time  in  the  answer  ol  appel- 
lant, and  Us  Invalidity  charged  as  matter 
ofdetense.and  asaground  tor  reposing  con- 
firmation of  ihe  order  forthe  Issnance  and 
sale  ot  bonds.  It  Is  therefore  material 
only  so  tar  as  Its  validity  or  Invalidity 
affects  such  order  for  the  issnance  and  sale 
of  bonds,  and  we  do  not  anderstand  how 
that  order  would  be  any  more  or  lees  ral* 
id  whether  the  order  of  exclusion  was  le- 
gal or  not. 

The  superior  conrtdld  not  err  in  holding 
that  the  S400,000  of  bonds  ordered  to  be 
issued  and  sold  by  the  order  of  July  31, 
1889,  was  part  of  the  issue  of  $800,000  pro- 
posed and  voted  and  ordered  issued  Janu- 
ary 3,  1888.  The  evidence  fully  sustains 
the  finding,  and  there  is  nothing  really  op- 
posed to  it,  except  the  mere  fact  that  the 
resolntion  of  the  board  of  directors  does 
bot  In  express  terms  couple  the  issue  and 
sole  of  the  $400,000  of  bonds  with  the  pre- 
vious proceedingsauthorlBlngtbe  Issuance 
of  $800,000  of  bonds.  The  fact  that  when 
the  proposition  for  the  Issuance  ot  (800,000 
was  ratified  by  a  vote  of  the  electors,  the 
plan  In  contemplation  was  to  bring  water 
frum  the  Stanislaus  river  sufiiclent  to  Irri- 
gate 108,000  acres,  and  that  the  order  for 
the  issuance  and  sale  of  $400,000  was  made 
after  a  change  in  thedlstrict  and  a  change 
of  plan  contemplating  the  bringing  the  wa- 
ter from  theTuolumne  river  sufiiclent  only 
for  the  Irrigation  ot  80,000  acres,  does  not 
destroy  the  relation  between  the  last  or- 
der for  the  sale  of  bonds  and  the  original 
authority  to  issue  them.  The  authority 
to  issue  bonds  is  wholly  independent  ot 
the  source  of  supply  of  water  or  any  plans 
for  obtaining  It.  There  Is  nothing  in  the 
law  to  prevent  the  directors  from  chang- 
ing their  plans  In  this  respect  whenever 
they  find  it  to  the  advantage  ot  the  dis- 
trict to  do  so;  and  any  order  they  may 
make  tor  the  issuanre  and  sale  ol  bunds 
must  be  referred  to  the  proceedings  by 
which  atone  such  order  Is  authorised 
whether  they  are  expressly  referred  to  or 
not. 

The  superior  courtdid  not  err  In  refusing 
to  try  the  case  de  novo  after  the  filing  of 

the  amended  petition.  All  the  evidence 
that  had  been  taken  was  applicable  to  the 
issues  formed  by  the  amended  pleadings; 
and,  indeed,  the  principal  ntiject  and  only 
etfect  of  the  amendments  to  the  petition 
were  to  make  It  conform  to  the  evidence 
already  In.  It  would  therefore  have  been 
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ft  mere  wfMte  of  time,  a?  well  am  a  most 
onaaaal  practice,  to  hare  Introdnced  anew 
the  evidence  already  before  the  coart. 

it  Is  contended  that  the  board  ol  direct- 
ors never  had  any  authority  to  IsBaeany 
bonds  ol  the  district,  becauue  no  Lefral  no- 
tice was  given  of  the  special  election  at 
whleb  the  proposition  to  lasne  bunds  was 
submitted  to  a  vote  ot  the  electors.  Th« 
point  of  thlH  objection  is  that  the  general 
notice  prescribed  by  section  6  ot  the 
Wright  act  (St.  1887,  p.  811  was  not  poated 
In  the  office  of  the  board;  but  this  was  a 
special  eleetlon  held  under  nectlon  15  ot 
the  act,  page  85,  and  the  notices  preBcribed 
by  that  section  were  duly  ^ven.  As  we 
eoDstrue  the  law.  that  section  applies  to 
such  special  elections*  to  tbe  exdosion  ot 
section  5. 

It  is  contended  that  this  Judgment  can- 
not be  sustained  because  the  proceeding 
was  commenced  b^ore  any  bonds  had 
been  Issued.  According  to  appellant's 
construction  of  the  supplemental  act.  no 
proceeding  can  be  commenced  under  It  nn- 
til  bonds  have  been  actually  Issued.  There 
may  he  something  in  the  literal  terms  of 
tbe  title  and  one  or  two  clauseH  of  the  act 
to  countenance  this  construction,  but, 
read  as  a  wbole,  and  with  reference  to  Its 
manliest  purpose,  and  tbe  evil  it  w  as  in- 
tended to  correct,  it  must  be  construed  as 
allowing  the  proceeding  to  be  commenced 
as  soon  as  any  resolution  has  been  adopt- 
«d  lor  the  Issne  and  sale  of  bonds. 

Finally,  It  Is  contended  by  appellant 
that  tbe  authority  originally  granted  to 
tbe  directors  to  issne  bonds  to  tbe  amount 
of  9800,000.  at  the  time  when  tbe  district 
embraced  108.000  nci-es,  ended  with  the  or* 
der  excluding  28,000  acres;  for,  he  says, 
even  If  the  legislature  Intended  to  bind  tbe 
new  or  reconstituted  district  by  a  vote  ot 
tbe  old  district,  the  law,  to  that  extent, 
would  be  uncunstltutloual ;  citing  eectiune 
11, 12.  and  13  of  article  11  of  the  conscltu- 
tton  of  Galirornla,  and  section  10,  art.  1,  ot 
tile  constitution  of  tbe  United  States.  If, 
after  this  district  bad  actually  Incurred 
a  debt  by  the  issuance  of  bonds,  a  portion 
of  the  lands  of  the  district  had  been  ex- 
cluded without  the  consent  ot  the  owners 
of  tbe  lands  remaining,  the  argument  of 
appellant  on  this  point  would  have  had 
much  force,  and  would  at  least  have  been 
deserving  of  serious  consideration.  But 
the  (actH  being  that,  at  the  time  ot  the  ex- 
cluHlon  ol  2.s,(MK)  aci-es  from  this  district,  it 
had  no  tlubt.  and  that,  ofter  notice  of  the 
proc-eediiiK-iio  objection  was  made  to  such 
exeluuioii  by  any  perHon,  there  is  no  basis 
for  any  claim  ot  Injustice  or  violation  ol 
constitutional  rights.  The  identity  of  the 
dislrict  was  not  destroyed  by  the  exclu- 
sion of  a  part  uf  Its  lands.  Those  who  re- 
main in  the  district  will  receive  all  the 
benefits  of  the  expenditures  ot  the  proceeds 
of  its  bonds.  They  will  not  be  compelled 
to  pay  for  anything  for  tbe  benefit  of  oth- 
ers. Nor  is  there  anything  In  the  law  to 
compel  the  directors  of  the  district,  as  con- 
stituted, to  expend  tbe  whole  amount  of 
bonds  authorized.  If  such  amount  shall 
not  be  needed.  The  provision  ot  section 
15  for  the  issuance  ot  the  bonds  voted  la 
merely  directory,  leaving  It  in  the  di8cre< 
tion  of  tbe  board  to  Issoe  and  sell  such 
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amount  of  ttonda,  within  tbe  amoant 

voted,  and  at  such  times,  as  they  may  find 
expedlCTt.  Upon  a  review  of  the  whole 
case,  we  conclude  that  all  the  proceedings 
exomined,  approved,  and  confirmed  by  the 
sn  pertor  coart  were  regular  and  valid,  but 
tliut  tbe  court  did  not  acquire Inrlsdlction 
to  confirm  the  order  or  resolution  of  Jan- 
uary 8. 1888»  for  the  issuance  of  f800.000  ot 
the  bonda  of  tbe  district  In  tbia  proceed- 
ing. That  order,  however,  la  not  easen- 
tial  to  tbe  validity  of  the  order  for  Che  ia- 
suance  and  sals  of  $400,000  of  bonds,  which 
depends  upon  and  is  sustained  by  tbe  oth- 
er proceedlDga  tor  the  organisation  of  tbe 
district  and  tbe  Issoance  of  bonds.  It  is 
therefore  ordered  that  the  Judgment  and 
decree  of  tbe  superior  court  be,  and  the 
same  la  hereby,  modified  by  striking  out 
so  mncb  thereof  as  couflrma  said  order  ot 
January  3, 1888. for  tbe  Issuance  ot  $800,000 
of  bonds  of  respondent,  and,  as  so  modi- 
fled,  the  Judgment  and  decree,  aa  well  as 
tbe  order  oTermllng  appellant's  motion 
tor  a  new  trial,  are  affirmed. 

We  concur:    McFaruho*  J.i  Patbb- 

SON,  J.  i  BHA.RP8TKIN,  J. 

"  (8S  Cal.  646) 

Ohm  v.  Superior  Court  or  the  Crrr  and 
County  op  Suf  Francisco.  (No.  13,- 
679.) 

iSupreme  Cowrt  cf  Ccdifomia.  8ept  10,  1890.) 
ExBCDTORs  un>  ADHiinnrxATOBS  —  ^BAnDomn 

COXVBTAHOES  BT  DXCSDBNT  ACTIOS  CO  BOH 
Asms. 

1.  Under  Code  Civil  Froo.  Csl.  ||  ISSB,  1590, 
which  direct  Oie  administrator,  on  the  appUcs* 
tiiOD  of  creditors  of  tbo  decedent,  to  sue  for  tbs 
parpose  of  setting  aside  frandnlent  oonvfTancas 
made  by  tbe  decedent  io  his  life-time,  only  snch 
creditors  whose  claims  have  been  allowed  by 
the  administrator,  or  wbo  have  established  them 
by  Jodsment^  can  compel  the  admioistrator  to 
bring  the  action. 

3.  A  creditor  of  aa  estate  msyhrtoff  saaotlon 
In  his  own  name  to  set  aside  a  ooaveyanoe  made 
by  the  decedent  in  his  life-time  in  f»ud  of  cred- 
itors, or  tbe  administrator  may  be  oompelled  to 
bring  the  action  in  a  proper  case;  and  an  order 
of  the  superior  court,  directing  aoreditor  to  com- 
mence and  prosecute  the  action  in  the  name  (tf 
the  administrator,  will  be  annulled  cn  a  writ «( 
review  brought  for  that  pnrpoae. 

In  bank.    On  writ  ot  review* 
W.  C.  Beleber,  for  petitioner. 

Patisbson,  J.  The  petitioner  is  admlols- 
trntrlx  of  the  estate  of  K.  F.  Ohm,  de- 
ceased. On  March  23, 1889.  Mra.  Judge  filed 
a  petition  in  tbe  sujierior  court,  asking  for 
au  order  directing  tbe  administratrix  to 
allow  her  name  to  be  used  in  an  action  to 
be  brought  against  the  surviving  wife  ot 
the  deceased  (Augusta  L.  Ohm)  to  set 
aside  a  conveyance  of  certain  land  made 
by  B.  F.  Ohm  in  bis  life-time  to  his  said 
wife,  with  intent  to  defraud  his  creditors. 
It  was  alleged  that  at  tbe  time  of  tbe  con- 
veyance E.^.  was  Indebted  to  snndry  pap- 
sous  in  tbe  sum  oi  about  990,000,  including 
a  debt  tu  petitioner  of  about  $6,000;  that 
tbe  conveyance  was  made  without  consid- 
eration, and  to  defraud  creditors;  that 
deceased  lelt  no  estate,  except  what  was 
conveyed  to  bis  wife  as  aforesaid,  with 
wbicb  to  pay  tbe  dalms  of  eredlton;  tbat 
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the  admtnhtratrlx,  tbouffb  requested  to 
do  8o»  refused  to  brtug  suit  to  set  aside 

the  conveyance.  A  hearlnit  was  bad  upon 
the  alleKMtioDs  of  the  petition,  and  the 
court  ordered  that  Mrs.  Judge  be  allowed 
tu  sae  in  the  name  of  Anna  A.  Ohm,  the 
administratrix,  on  condition  that  Mrs. 
jadge  defray  all  expenaea  of  tlie  action, 
and  save  tbe  administratrix  barmlees 
therefrom.  Thereupon  the  administratrix 
filed  a  petition  herein  for  a  writ  of  review, 
the  writ  was  Issnad.  a  return  baa  been 
made  settinK  forth  tbe  facts  substantially 
as  narrated  above,  and  ahowlng  tbe  ad- 
ditional facta  in  a  bill  of  exceptions,  which 
Is  made  a  part  of  the  return;  that  in  dae 
time  Mra.  Judce  presented  taw 
afralnsl;  the  estate  for  over  96.000;  tbat 
the  claim  was  rejected ;  and  that  she  com- 
menred  an  action  asalnst  the  adnilniBtra> 
trix  uu  said  rejected  claim,  which  action 
la  still  pending' 

The  question  la  pres«tted.  therefore, 
whetlier  a  person  whose  claim  has  been 
disallowed  by  tbe  administratrix,  and  lor 
tbe  eetabliBbment  of  which  as  a  claim  an 
action  is  pending  end  andetermfned.  Is  a 
creditor,  within  tbe  meaning <rf section  1690 
of  the  Code  of  Civi  Procedure.  That  sec- 
tion reads  as  follows :  "  No  executor  or 
administrator  is  bound  to  sue  for  such  es- 
tate, as  mentioned  In  the  precedloK  sec- 
tion, for  tlK»  benefit  of  the  creditors,  nnless 
on  application  of  creditors,  who  moat  pay 
sDcb  part  ot  tbe  costs  and  expenses  of  the 
suit,  or  f^ve  such  aecnrtty  to  the  executor 
or  administrator  therefor,  as  tbe  court, 
or  judge  thereof,  shall  direct. "  Undw  the 
proTialons  of  this  section,  and  the  provis- 
ions uf  sections  1689  and  1591  of  the  Code 
of  (StSI  Procedure,  it  is  clear  that  the  ad- 
minlatratrix  would  have  no  rifsbt  to  com- 
mence an  actton  to  set  aside  a  deed  of 
her  Intestate  as  void  aKainst  credltorH, 
unless  "there  is  a  deficiency  of  assets," 
(section  1689.)  and  there  are  creditors  for 
whose  benefit  "all  real  estate  so  recovered 
must  be  sold,"  (section  1691.)  Any  cred- 
itor Is  entitled  to  maintain  an  action  to 
set  aride  such  a  fraudulent  conveyance, 
(Hills  V.  Sherwood.  48  Cal.  883.)  but  he 
mnet  be  a  creditor  whose  claim  has  been 
allowed  by  the  administrator,  or  Is  evi- 
denced by  a  jcdgment.  Mesmer  v.  Jen- 
kins, 61  Gal.  158;  McMlnn  r.  Whelan,  27 
Cal.  300.  And  the  statute  ot  limitations 
does  not  bar  an  action  by  the  creditor  un- 
til three  years  after  tlie  judgment  estab- 
UsblDfC  the  creditor's  claim.  Forde  r. 
Fire  Co.,  60  Cal.  802.  In  New  York  It 
Is  held  that  the  debt  must  be  ascer- 
tained by  jad^ment.  and  that  the  reeeon 
of  the  rule  "does  not  tall  by  the  death  of 
the  debtor  before  Judgment  recovered  for 
tbe  debt."  Estes  v.  Wilcox. 67  N.Y.264. 
And  in  Bdlchifran.  under  statutes  similar 
tu  oar  own,  it  has  been  decided  that,  un- 
til tbe  estate  has  been  charged  with  claims 
by  ftllowancft  or  judgment,  "there  is  no 
basis  for  A  bill  against  a  decedent's  fraud- 
ulent conveyance  In  orderto recover  means 
to  pay  them."  O'Connor  v.  Boy  Ian,  49 
Mlcb.  209. 18  N.  W.  Rep.  519.  To  the  same 
effect  la  thedecision  of  tbeconrt  in  Fletcher 
T.  Holmea,  40  Me.  864. 

It  la  claimed  that  the  order  cannot  be 
aannlled  In  this  proceeding;  thatthecourt 
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below  had  Jurisdiction  of  ttieaubJect'Siat- 
ter  and  of  tbe  parties,  and,  it  it  decided 
wrongfuHy  on  the  evidence  adduced  at 
the  hearing,  It  is  a  case  of  mere  error,  and 
review  will  not  He.  if  the  order  of  the 
court  directed  the  administratrix  to  com 
meuce  an  action.  It  would  be  conclusively 
presumed  that  the  evidence  taken  by  the 
court  was  Buffici^nt  to  support  the  order. 
The  order,  however.  Is  not  that  tbe  ad- 
ministratrix herself  commence  and  prose- 
cute the  action,  but  that  Mrs.  Judge  do  so 
in  tbe  name  of  the  administratrix.  This 
gives  to  Mra.  Judge,  one  ot  tbe  alleged 
creditors,  control  of  an  action  In  the  name 
ot  the  representative  ot  all  who  are  inters 
oated  In  the  estate,— h^ra  aa  well  aa  ered- 
itora.  We  are  unable  to  find  any  warrant 
in  the  statute  for  such  authority,  and  no 
case  has  been  cited  which  upholds  It. 
There  certainly  is  no  necessity  lor  such  ac- 
tion. The  creditor  may  bring  an  action 
in  his  own  name.  The  statute  does  not 
exclude  him,— he  baa  his  lemedy  independ- 
ently  of  the  administrator.  HUla  r.  Sher- 
wood, 48  Cal.  893.  Furthermore,  the  court 
can  compd  the  administratrix  to  bring 
suit  in  a  propercaae.  The  statute  detdares 
that  the  "executor  or  administrator  must 
commence  and  prosecute  to  filial  Judg- 
ment any  proper  action  lor  the  recovery 
of  the  same."  S^tion  1589.  Obedience  to 
this  mandate  and  tbe  order  of  the  court 
may  be  compelled  by  proceedings  for  con- 
tempt, or  the  letters  may  he  revoked,  and 
an  administrator  appointed  who  wilt 
pnraecute  a  proper  action.  Tbe  order  of 
the  court  under  review  herein  is  annulled. 

Fox,  J.,  McFakland,  J.,  and  Sbabp- 
STEiN,  J.(  concutred. 

WoRu,  J.  I  concur  in  tbe  judgment. 

M  Cal.  5M 

People  px  rel.  Fimoan  t.  Perkins.  (No. 

13,635.) 

{Supreme  Court  ofVallfomia.  Sept.  5,  1390.) 
Stats  Offices  —  Qualification  —  Dikhctob  or 
Stats  Boabd  op  AoHrcriTCBB. 

1.  Pol.  Code  Cal.  %  907,  requires  an  officer  to 
qualify  (1;  within  10  days  after  notice  of  hia  ap- 
pointmont  or  election;  or,  (2)  when  no  such  no- 
tice has  beon  given,  vrtthin  15  days  from  the 
commencement  of  hia  term  ol  office.  Held,  that 
one  appointed,  without  any  knowledge  on  Ms 
part,  as  directorof  the  state  board  of  agrlcoltnre, 
may  qualify  within  10  days  after  the  receipt  of 
his  commission  from  the  governor;  and  the  Tact 
that  it  was  not  received  By  him  until  after  the 
expiration  of  15  days  from  the  commencement  ol 
his  term  will  not  render  blsqualiSoation  inviUid, 
as  the  second  clause  of  section  907  applies  only 
when  the  officer  has  knowledge  ot  his  election  or 
appointment. 

3.  Since  the  appointee  bad  no  knowledge  of 
his  appointment  until  after  the  receipt  of  his 
commission,  his  failure  to  qualify  within  the  15 
days  &om  tbe  commencement  of  bis  term  was  not 
a  "refusal  or  neglect"  to  qualify,  within  tiie 
meaning  of  Fol.  Code  Cal.  $  99G,  which  provides 
tbat  an  office  t>ecomes  vacant  on.  the  "refusal  or 
negleot"  of  the  appointee  to  file  bis  official  bond 
within  the  time  prescribed  by  law. 

8.  St.  CaL  April  15,  1880,  declares  the  "state 
agriculttural  society"  a  state  Institution,  to  be 
managed  by  the  "state  board  of  agriculture," 
consistiiig  of  12  directors,  to  be  appointed  by  ths 
governor.  Held,  that  tbe  qoalilloation  of  on« 
appointed  ft  dlxector  of  the  "state  board  ot  sgil 
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oultnre"  Is  not  Titlated  ^  the  fact  that  his  offl- 
olal  oath  designated  the  office  as  that  of  director 
of  '*the  state  agricoltoral  sooietrt"  the  varianoe 
b^ng  unlmpoitaDt. 

CommlBBlonera'  decision.  In  bank.  Ap- 
peal from  aoperlor  court,  city  and  cunnty 
of  San  Francisco. 

Edward  P.  Cole  and  Af.  M.  Estee,  for 
Appellant.  Att^.  Geu.  Jobuson,  W.  W. 
Foot^,  and  Tbomas  J,CluDte,ior  respond- 
ent. 


OiBeoN,  C.  On  the  19th  Jay  of  January, 
1S87.  Gov.  Bartlett  Issued  a  commisHlon 
to  the  relator,  appolutins  him  a  director 
of  the  state  board  of  agriculture  for  the 
term  of  fonr  years,  which  began  on  Febru- 
ary 1st  of  the  same  year,  as  prescribed  by 
section  4  of  the  act  of  18S0.  at.  Cal.  1K80, 
p.  49.  The  coramlsalon  wan  forwarded 
from  the  capltol,  at  Sacramento,  to  San 
Francisco,  by  Wells.  Fargo  &  Co.'a  ex- 
press, addressed  to  the  relator  at  the  lat- 
ter place,  but  was  not  received  by  him  un- 
til the  17th  day  of  February,  18»7.  prior  to 
which  time  he  had  no  notice  of  hia  ap- 
pointment or  the  Issuance  of  the  commis- 
sion. The  day  after  he  received  the  com- 
mission he  qualified  by  taking  and  sub- 
scribing the  oath  of  office,  whlcli  was  filed 
the  next  day— February  19,  1887— in  the 
office  of  the  secretary  of  the  state,  npon 
the  filing  of  his  ofilclal  oath  lie  Immedl- 
atelyentered  Into  and  commeaced  to  exer- 
erciae  the  functions  of  the  office,  and  cod- 
tlnned  to  hold  and  dlHchar^e  the  duties  of 
BQcb  office,  until  he  was  ousted  therefrom 
by  the  defendant.  Dana  Perkins,  on  the 
27th  day  of  January.  1888,  who  claimed 
the  office  by  virtue  of  a  commission  Issued 
to  blm  by  Gov.  Waterman  on  the  Sd  day 
of  January,  188H,  and  under  which  he  had 
duly  qualilied.  To  determine  the  defend- 
ant's right  to  the  office,  the  relator  caused 
this  action  to  be  prosecuted,  which  re- 
suited  in  a  Judgment  removing  the  defend- 
ant from  and  letting  the  relator  Into  the 
office.  Thereupon  The  defendant  appealed. 

The  main  question  to  be  determined  Is 
whether  the  relator,  la  not  qualifying  un- 
der the  commlKHicn  until  nearly  80  days 
after  It  was  Issued  to  hin*.  foi-felted  bis 
right  to  the  office,  under  sections  907  and 
996  of  the  Political  Code.  The  first  of  the 
sections  referred  to  provides  that,  when  a 
different  time  Is  not  prescribed,  the  oath 
of  office  must  be  taken,  suliscrlbed,  and 
filed  within  10  days  after  the  officer  has 
notice  of  his  election  or  appointment,  or, 
when  no  such  notice  has  been  given,  then 
within  15  days  from  the  (commencement 
of  his  term  of  office ;  and  the  other  ^tectinn 
provides  that  an  office  becomes  vacant 
npon  the  happening  of  certain  events,  one 
of  which  is  the  refusal  or  neglect  of  one 
who  is  elected  oi  appointed  to  an  office 
to  file  his  official  oath  or  bond  within  the 
time  prescribed.  These  provisions  of  the 
law  are  mandatory.  The  official  oath  or 
bond  must  be  filed  within  the  prescribed 
time,  or  the  rightto  the  office  becon.es  for- 
feited. People  V.  Taylor,  57  Cal.  620; 
Payne  v.  San  Francisco,  S  Cal.  122;  Peo- 

81e  V.  Brlte,  55  Cal.  79:  Hull  t.  Superior 
ourt,  68  Cal.  174;  People  r.  Hartwdl, 
67  Cal.  11,  6  Fac.  Bep.  »7S.  See,  also,  Ball 


T.  KenBeld,  US  Cal.  890,  and  People 
Ferry,  79  Cal.  106,  Si  Fac.  Rep.  423. 

Now,  can  it  be  said  that  the  relator  re- 
fused or  neglected  to  file  bis  official  oath 
within  the  proper  time?  We  think  not. 
To  "refuse"  is  to  decline  the  acceptance 
of  something  offered,  or  to  tail  to  comply 
with  dome  requirement.  Neglect  imports 
the  omission  or  disregard  of  some  duty. 
How  could  the  relator  refuse  tlie  appoint- 
ment, or  dlsr^ard  the  duty  to  qualify 
connected  with  It,  until  he  received  infor- 
mation of  his  appointment?  The  power 
to  refuse  a  thing  or  neglect  a  duty  must 
necessarily  be  based  upon  a  knowledge  of 
the  existence  of  the  thing  or  the  duty. 
The  relator  did  not  rec^ve  bis  commission 
until  February  17,  1887,  nor  have  any 
knowledge  of  his  appointment  until  that 
time;  hence  he  could  not  have  acted  upon 
it  before  that  date.  It  Is  conceded  that 
he  filed  his  official  oath  two  days  after  be 
received  his  commission.  Treating  bis 
commission,  then,  as  notice  of  his  appoint- 
ment, he  qualified  in  time.  In  cases  of  elec- 
tions, It  seems  that  the  commiselona  o( 
state  officers  elect,  except  goveroor  and 
lieutenant  goTemor,  are  the  only  notices 
of  their  election  that  are  provided  for. 
The  Issuance  of  commissions  to  such  offi- 
cers devolves  upon  the  governorunder  sec- 
tion 1291  of  the  Political  Code,  wherein  it 
Is  prescribed  that  the  goremur  ahall,  upon 
receiving  from  the  secretary  of  state,  in 
accordance  with  section  1290  of  the  same 
Code,  a  copy  of  the  statement  of  the  vote 
cast  at  the  election,  issue  commissions  to 
the  persons  who  from  sucb  statement  ai>- 
pear  to  have  received  the  highest  number 
of  votes  for  office.  It  is  the  same  with 
regard  to  the  certificates  of  election  to 
county  officers.  In  tb^  casetbe  coanty 
clerk  must,  as  soon  as  the  result  of  theelec- 
titm  is  declared  by  the  board  of  supervis- 
ors, make  out,  under  the  seal  of  the  supe- 
rior court,  certificates  of  election,  and  de- 
liver one  to  each  person  declared  elected 
by  the  board  of  supervisors.  Pol.  Code, 
Si  1283,  1284.  Theoe  are  the  only  notices 
provided  for ;  and  unless  the  legislature  in- 
tended that  the  receipt  of  the  commission 
in  the  one  case,  or  of  the  certificate  of  elec- 
tion In  the  other,  should  operate  as  a  no- 
tice, then  that  portion  of  seirtion  997  of  the 
Political  Code,  requiring  officers  to  qualify 
within  10  days  after  the  officer  has  notice 
of  hlH  election  or  appointment,  can  have 
no  effect.  Bat,  as  the  constniction  ut 
statutes  which  leads  to  such  a  result  la 
not  favored,  we  must  where  possible,  as 
In  the  case  before  os,  adopt  one  that  will 
give  effect  to  every  part;  hence  we  think 
that  It  must  have  been  the  intention  of 
the  legislature  that  the  receipt  of  either  a 
commission  or  a  certificate  of  election 
should  be  deemed  a  notice  of  an  election. 
This  view  Is  sustained  by  People  v.  Tay- 
lor, 67  Cal.  620.  There,  it  seems,  a  certifi- 
cate of  election  as  sheriff  Issued  to  the  re- 
lator, and  he  failed  to  qualify  within  10 
days  thereafter,  and  It  was  accorulogly 
held  that  the  certificate  of  election  was 
notice  of  his  election. and, having  failed  to 
qualify  within  10  days  thereafter,  the  office 
became  vacant.  We  are  also  of  the  same 
opinion  regarding  the  receipt  of  the  com- 
missions by  appointees  ol  the  governor. 
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To  them  the  j^OTenior  must  alao  iBene 
commissions,  (Pol.  Code,  S  8U1,)  and  there 
la  no  proTlsion  for  any  other  notice  to 
them  of  their  appointment.  The  other 
portion  ot  section  907,  which  requires  an 
ottleer  elected  or  appointed  to  office  to 
qualify  within  15  days  from  the  commence- 
ment of  his  term  of  office,  erldeutly  ap- 
Dlles  where  an  officer  Is  elected  at  a  gener- 
al or  special  election,  the  result  of  which, 
"When  legally  declare<l,  Is  presumed  to  be 
known  to  him,  and  he  fails  to  receive  his 
commission  or  a  certlHcate  of  his  election, 
In  which  event  he  must  qualify  within  15 
days  after  his  term  of  office  begins.  Or 
where  he  Is  an  appointee  of  the  governor, 
and,  as  In  the  case  ot  the  relator  here,  the 
com meocemeut  ot  his  term  of  offlce  is  fixed 
at  a  time  different  from  that  of  other 
offices,  and  be  knew  of  bis  appointment 
when  It  was  made,  which  became  effpctive 
upon  the  Issuance  of  the  commission  to 
him,  (Ball  v.  Kenfield,  55  Cal.  820;  People 
V.  Whitman,  10  Cal.  38;  Conger  v.  Gilmer, 
S*J  Cal.  80;  Marbnry  v.  Madison,  1  Cranch, 
197,)  and  befalls  to  receive  his  commis- 
sion, he  Is  then  required  to  act  upon  such 
knowledge,  and  qualify  within  16  days  from 
the  commencement  of  his  offlclaf  tmn. 
The  relator  in  the  present  case  had  not,  as 
appeara  from  the  evidence,  applied  person- 
ally, nor  through  any  one  else,  tor  tbe 
offlce,  and  had  no  knowledge  whatever  of 
his  uppointment  until  be  received  his  com- 
mlBHion.  He  therefore  had  10  days  there- 
after to  qualify,  and,  having  qualified 
wltbln  tiiat  time,  he  Is  entitled  to  the 
offlee. 

The  remaining  question  is,  did  the  relat- 
or qnallfy  as  a  member  of  the  stste  board 
ot  agriculture?  The  appellant  contends 
that  be  did  not,  as  tbe  act  of  April  16. 1880, 
provides  for  two  separate  and  distinct  In- 
atitatiuns,  vis.,  state  board  ot  agriculture 
and  state  agrlcnitnral  society,  and  the  re- 
lator qnaltfied  as  a  director  ot  tbe  state 
agrienltnral  society.  Tbe  act  referred  to 
is  entitled  "An  actto  provide  tor  the  man- 
agement and  control  of  the  state  agricult- 
ural society  of  the  state.**  By  the  act  the 
state  agricultural  society  was  declared  to 
be aatate institution;  anda^state  board 
of  agriculture,**  to  consist  ot  12  directors, 
to  be  appointed  by  the  governor,  was  also 
provided  for  the  exclusive  control  and 
management  ot  the  said  "state  agrlcuit- 
nral  society,  as  a  state  institution.  Tbe 
relator  was  commissioned  as  a  director  ot 
tbe  "state  board  of  agricultnre, "  and  he 
qualified  as  a  "director  ot  tbe  state  agrl- 
enltaral  society."  Tbe  commission  fol- 
lowed the  designation  of  the  office  in  the 
act  by  which  it  was  created,  and  we  think 
it  therefore  sufficiently  definite  and  cer- 
tain. Tbe  slight  difference  between  that 
and  tbe  deslgostton  ot  the  odice  in  the  re- 
lator's official  oath  we  deem  of  no  Impor- 
tance whate^-er.  He  qualified  as  a  direct- 
or of  tbe  state  agricultural  society.  This 
Is  tbe  equivalent  of  qualifying  ns  a  mem- 
ber of  tbe  board  ot  directors,  and  also  as 
a  memt>er  ot  tbe  society;  for  it  is  clear  be 
could  not  be  a  director  without  being  a 
member,  nor  be  a  director  without  b^ng 
a  member  of  tbe  only  board  ot  directors 
designated  and  provided  for  in  the  act. 
Tbs  qooatlona  being  thus  dlspomd  otad- 


verely  to  the  app^ant.  ft  resolta  Oiat  tba 
Jadgmmt  should  ba  affirmed. 

Foots  and  Vakolut*  CX;.,  concurred. 

Pkk  Cdriul  Vot  tbe  reasmui  given  la 
the  foregoliiK  opinion  ttw  iudgmeat  la  af- 
firmed. 


Dunn  v.  Tratib. 


(46  Kut.  Ml) 


(Stvpjvme  Court  of  Kanaaa.   Haich  T,  189L) 
Appbai.  —  SBTTUinitT  or  Oass  —  ExTssoioa  or 
Tin. 

An  order,  made  by  s  Judge  of  one  of  the 
judicial  districts  of  tbla  state,  extending  the 
time  within  which  a  case  for  tbe  8U{n«me  court 
coutd  be  served,  settled,  and  signed,  the  judge 
being  in  the  state  of  Illinois  at  the  time  the  or- 
der was  made  and  signod,  is  a  nullity;  and,  fba 
case  not  having  been  served  and  settled  within 
the  time  prescribed  In  the  original  order,  the  pe- 
tition in  error  must  be  dismissed. 
iSyUalnta  by  Simpson,  0.) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Pratt  county;  S.  W.  Lbsuh, 

Judge. 

Huron  A  Darts,  for  plaintiff  In  rarer. 
NofCsinger  A  Carskadoa  and  JS,  A.  Austia, 
tor  defendant  in  error. 

SiupBON,  C.  In  tbe  month  of  September, 
1887,  tbe  plaintiff  In  error,  S.  W.  Dunn,  as 
constable,  served  an  order  ot  attachment 
upon  goods  claimed  to  have  belonged  to, 
and  to  have  been  in  the  possession  ot, 
John  J.  Davis.  This  order  ot  attaubment 
was  isBued  by  a  Justice  of  tbe  peace  ot 
Pratt  county  In  an  action  pending  before 
him,  wherein  Cones,  Son  &  Co.  were  plain- 
tiffs and  Davis  was  the  defendant.  After 
the  levy  ot  the  order  ot  attachment  tbe 
defendant  in  error,  D.  W.  Travis,  com- 
menced this  action  in  replevin  in  the  dis- 
trict court  of  Pratt  county,  claiming  that 
he  was  tbe  owner  ot  a  certain  part  of  the 
goods  seized  upon  by  the  attachment. 
Travis  claimed  28  salts  of  clothes  and  5 
pairs  ot  pants,  of  tbe  value  of  f3M.80,that 
were  Included  In  the  attachment  levy; 
and  that  Dunn  wrongfully  detained  them; 
and  that  be  had  demanded  the  delivery 
of  them  to  him  of  Dunn ;  and  claimed  f  500 
as  damages  for  tbelr  detention.  A  trial 
was  bad  In  tbe  district  court  on  the  26th 
day  of  April,  1888,  to  a  Jury,  and  a  verdict 
was  returned  lor  Travis  "that  he  ts  en- 
titled to  tbe  possession  of  said  goods,  and 
that  tbe  value  thereof  Is  9304.80,  with  7 
per  cent,  interest,  and  that  plaintiff  has 
sustained  damages  in  the  sum  of  $257.95. " 
A  motion  for  a  new  trial  was  overruled, 
and  the  case  Is  here  for  i-evlew. 

The  detenilant  in  orrurclaims  In  hie  briuf 
that  the  record  affirmatively  shows  that 
all  the  evidence  Is  not  contained  therein, 
and  that  all  the  Instructions  are  not  e<m 
tained  therein;  and  ho  also  claimed  at 
tbe  argument  that  tbe  record  did  not 
show  that  tbe  defendant  in  error  or  his 
attorneys  bad  noticeof  tbe  time  ot  settling 
and  signing  tbe  case  made,  and  hence  we 
cannot  consider  tbe  errors  assigned  in  the 
petition  In  ei-ror.  As  to  the  last  objec- 
tion, It  appears  from  the  certificate  of  the 
trial  Judge  to  the  case  made  that  It  was 
settled  and  signed  on  tbs  28d  day  of  Da- 
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eember,  1S88,  and  wae  atteatea  by  the 
clerk  on  tbe  24tb  day  of  December.  1888. 
The  trial  wae  had  at  the  April  term,  1888. 
That  the  defendant  was  granted  60  days 
to  make  a  caae  for  the  supreme  court,  and 
plaintiff  waM  allowed  SO  dayij  to  suffgeilt 
nmendments,  and  5  dayu  were  allowed 
thereafter  to  settle  and  Hlgn  suuh  ease 
luada  That  on  the  19tb  day  of  J  une,  1888. 
and  before  the  time  flrat  f^ranted  to  make 
a  cauo  for  the  enpreine  court,  to-wit,  the 
27tb  day  of  tfuiie,  leiSS,  the  deleudant  ap- 
plied .'or  further  time  to  make  such  caae 
for  tbe  supreme  court;  and  that  on  tbe 
25eii  day  ot  June,  1888,  the  judge  of  the 
district  court  of  Pratt  county  extended 
said  UmeSOdays  from  the27tbday  of  June, 
188H,grantinii:plaintift20dayB  thereafter  to 
snizgeBt  amendments,  and  atlowinK  tbe 
case  made  to  be  nettled  on  6  days'  notice. 
A  motion  to  dismlsB  thecHBuwas  flled  and 
considered  by  the  court  at  the  May  Ritting 
in  188i).  That  motion  was  then  overrule*] 
(no  opinion)  on  thegroand  that  tbe  recita- 
tions in  the  record coald  not  becuntrovert- 
ed,  but  that  rulIoK  is  now  recousldered  and 
modified  to  tbe  extent  that  questions  ofju- 
risdictlon  may  be  examined,  and,  if  it  Is 
shown  that  thecourtortbe  Judge  at  cbam* 
bers  has  made  an  order  that  neither  the 
court  nor  Judge  atchnmbers  had  tbe  power 
tu  make,  the  want  of  Jarisdictlon  may  be 
shown  to  impeach  the  record.  It  Is  estab- 
lished beyond  question  now  that  at  the 
time  the  ]udKe  mude  the  order  extending 
the  time  for  the  service  of  the  case  made 
and  its  settlement  and  signing  tbr  same 
was  made  In  the  state  of  Illinois,  while 
the  Judge  was  away  from  this  state  on  a 
visit  to  that  state.  The  order  extending 
the  time  Is  therefore  a  nullity,  as  it  will 
not  be  seriously  contended  that  he  could 
make  Judicial  orders  while  ulisent  from  his 
district.  The  case  not  having  been  served 
and  settlement  made  within  tlie  time  orig- 
inally granted  by  the  court  for  that  pur- 
pose, we  cannot  review  It.  It  is  recom- 
mended that  the  petition  in  error  be  dis- 
missed. 

Pbu  Cubiah.  It  Is  so  ordered ;  ill  tbe 
justices  concurring. 


Banner  et  al.  v.  May  et  al. 
(Supreme  Court  of  Wtuhington.  March  12, 1801.) 
Fbauduijiwt  Conveyamces — Evidence. 
In  an  actioD  by  creditors  to  set  aside  fraud- 
alent  conveyances  it  appeared  that  when  M.'s 
creditors  w^e  pressing  &er,  hor  husband  brougnt 
ont)  S.,  to  whom  M.  transferred  alt  her  prop- 
arty,  reciting  a  consideration  of  (33,000,  but  the 
uoiuideratloa  claimed  tu  have  been  paid  by  8. 
was  his  debt,  t3U,0U0,  and  other  debts  of  M.  to 
third  persons,  and  $10,000  cash,  actually  paid, 
amounting;  together  to  ^,000.  The  propoi'ty  was 
worth  120,000  more.  Shortly  before  the  transfer 
H.  had  represented  to  some  of  M.  's  creditors  that 
she  was  perfectly  solvent.  After  the  transfer 
M.'s  husband  remained  In  possession,  ostensibly 
asS.'s  agent,  and  continued  to  dispose  of  the 
stock  on  hand,  allowing  some  of  M.  'a  creditors  to 
purchase  on  their  debts  against  her;  and  it  was 
not  shown  that  he  accounted  to  8.  Afterwards 
M.  took  possessioo.  Only  one  of  tbe  new  books 
alleged  to  have  been  opened  after  the  transfer 
was  produced,  and  It  seemed  to  have  been  gotten 
up  as  an  sfter-thoaght.  The  other  books  were 
olatmid  to  have  been  lost  8.  waa  a  baslness 


man  of  large  Interests,  aud  reanlred  his  other 
agents  to  keep  books.  Held,  uat  the  transfer 
was  fraudulent  and  void. 

Appeal  from  aoperlor  court,  Yakima 

county. 

If.  J.  Crowley&nd  Wbitson  <£  ParkerJor 
appellanti.  Keuvis  &  Af/res  and  W.  iMlr 
Uitl,  U.  ^peileea. 

Stiles,  T.  The  plaintiffs  below,  who 
are  appellants  here,  were  judOTicnt  credit- 
ors of  tbe  appellee  Laura  J.  May,  who  for 
a  number  of  years  carried  on  business  as  a 
merchant,  with  her  separate  property,  at 
Yakima  city.  Mm.  May,  in  addition  to 
her  stock  ot  merchandise,  owned  a  nam- 
berof  town  lots,  aud  several  hundred  acres 
of  farming  laud,  and  a  Hour  mill.  Tbe 
mill  was  at  Yakima  city,  aud  was  oi>er- 
ated  by  ber.  D.  B.  May  was  the  husband 
of  Mrs.  May,  but  bad  no  Interest  in  tbe 
property  or  business  involved  In  the  cause. 
Prior  to  March  14.  1881.  Mrs.  May  had  caiv 
ried  on  her  mercantile  huainew,  and  on 
tbat  day  Bbe  bought  from  the  defendant 
fc^nlpes  a  stock  of  goods  tbeu  at  Yakima 
city,  and  in  payment  tberulor  gave  him 
her  note  for  916,213,  payable  10  months 
after  date,  with  intereut  at  1  percent,  per 
montb.  On  tbe  day  of  Its  date  ^530  was 
credited  on  the  note,  leaving  its  actual 
principal  f  15,683.  No  fui-ther  credits  ap. 
pear  upon  tbe  note.  On  December  11,1883, 
Mrs.  Mayexecuteo  to  tbe  defenJaateinipeB 
a  bill  of  sale  of  her  stuck  of  goods,  and 
the  appliances  and  appurtenances  con* 
ne<-ted  therewith,  and  her  safe,  all  book- 
accounts,  wheat  and  flour  at  tbe  mill, 
a  lot  of  hugs,  hay,  lionie,  wagon,  and 
liamcsB,  and  two  lots  of  bauou,  stored 
in  Yakima;  and  at  the  same  time  sbe 
executed  to  the  same  party  a  deed  cA 
Hit  her  real  estate  in  and  about  Yak- 
ima, excepting  80  acres  ot  land  called 
the  "family  homestead. "  These  two  con- 
veyances embraced  all  of  Mrs.  May's  prop- 
erty  excepting  tbe  homestead  and  house* 
hold  goods.  The  consideration  expresaed 
in  the  bill  of  sale  was  f  16,160;  that  in  tbe 
deed  was  917,225.:i5.  The  eonslderatioa 
claimed  to  have  been  paid  was  $10.&05  in 
money,  the  principal  of  the  note  above 
alluded  to,  (¥15,683.)  and  interest  tbei-eon 
to  date,  f5.15U.75,  the  sum  ot  (5.548.76.  due 
to  one  Murray,  and  the  sum  of  f:2.400,  due 
to  the  First  National  Bank  of  Yakima; 
making  a  total  of  fSB.BU.H,  or  95.886.48 
more  than  was  expressed  In  tiieconvey- 
ances.  The  amounts  due  Murray  and  the 
Fii-st  National  Bank  were  setnired  by  at- 
tacliments  upon  more  or  less  of  thei)rop- 
erly.  and  were  assumed  by  Snipes;  and 
we  find  that  theseamounttiand  the  $10,505 
cash  were  actually  paid  by  bim;  in  all 
$1K,453.75.  Of  tbe  amount  Involved  In  tbe 
note  we  shall  speak  later.  The  convey- 
ances above  alluded  to  were  made  under 
tbe  following  circumstances:  Mrs.  May, 
in  addition  to  Murray,  the  bank,  and 
Snipes,  owed  numerous  other  creditors  la 
Portland,  Or.. San  Francisco, Cal., and  the 
territory  of  Washington,  various  sums, 
aggregating,  according  to  her  statement, 
some  tweuty  or  thirty  thousand  dollars. 
Her  creditors  In  Portland  were  pressing 
her  (or  money,  and  the  attachnientB  o( 
Murray  and  the  bank  bad  Jnst  been  levied. 
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Mrs.  May  was  elck,  and  confined  to  ber 
ruum.  It  rtoee  not  appear  wbat  occurred 
bftween  her  and  Mr.  May;  bat  on  the 
evening  of  December  9tta  be  left  Takima, 
entl  drore  by  team  to  The  DoUes,  Or., 
ubont  95  miles  distant,  toand  Snlpen,  and 
letumeii  with  him  to  Yakima;  arrivlns 
hack  about  2  o'clock  on  the  mornlnfc  of 
tbellth.  Between  thattlraeand  theeven- 
tuK  of  the  lltb  the  bill  of  sale  and  the  deed 
werv  nirreed  upon,  prepared,  executed,  and 
rtellvered;  Snipes  giving  bis  check,  paya- 
ble tu  Mrs.  MHy.  fur  f 10.605.  Tbe  audl- 
t4)r*s  oEBce  was  tfaen  closed,  bat  Snipes 
fonnd  the  aadltor.  and  left  the  eonvey- 
ancea  with  bim  for  record.  They  were  re- 
corded the  following  momlufcat  9  o'clock. 
Snlpea  left  n^aln  tor  The  Daltea  on  the 
niKbt  of  tbe  lltb,  and  May,  with  his  wife's 
IndorMement  on  the  check,  proceeded  with 
sacb  expedition  that  the  check  was  paid 
December  13th  by  French  &  Co.,  bankers 
at  Tbe  Dalles.  Tbe  money,  the  proceeds 
of  tbe  chnck,  was  kept  by  May  at  Tbe 
Dalles  thereafter.  Certain  of  the  Portland 
eredltors  of  Mrs.  May,  BndlnK  her  wlth- 
oatpruperty  or  apparent  means  of  paying 
their  claims,  agreed  wltb  her  to  a  settle- 
ment of  60  cents  on  the  dollar;  80  cents  ut 
which  was  to  be  paid  in  cash,  to  be  pro- 
duced by  Mr.  May  at  tbe  proper  time,  and 
tbe  balance  In  d^erred  notes.  This  settle- 
nent  involved  the  payment  ol  about 
$6,000,  and  was  carried  out  about  tbe 
month  of  May,  1884,  by  one  WllllamB.  ai 
agent  of  tbe  creditors,  at  Yakima.  The 
contract  of  compromise  was  preparefl  at 
Portland,  and  taken  by  Williams  to  Yak- 
ima. There,  however,  was  dlfflculty  in 
«!onclodlnfr  It,  as  May  did  not  have  the 
money  there.  The  boainess  of  the  settle- 
ment was  carried  on  by  Williams.  May, 
Bnipes,  and  the  counsel  of  tbe  latter;  Will- 
lams  insisting  that  Snipes  should  pay  tbe 
money,  as  otherwise  the  crpditurs  would 
attach  him  on  the  ground  that  the  sale 
by  Mrs.  May  tohlm  was  fraudulent.  May 
claimed  that  he  could  have  tbe  money  in  a 
few  days,  and  It  was  finally  agreed  that 
Snlpesabould give  biseheck for  the  amount 
necessary,  but  that  it  should  not  be  pre- 
sented fur  a  certain  number  of  days, — time 
eaough  fur  May  to  produce  the  money. 
The  check  was  given  and  paid  and  the 
settlement  made;  and  in  due  time  May 
brought  the  muney.  In  coin,  to  Snipes' 
place  of  business  at  The  I>alles.  Other 
creditors,  who  were  not  Included  in  the 
eettlemnnt above nientinned, got  Judgment 
on  th^r  claims,  and  In  Decsmber,  1884, 
brought  this  action  to  hare  tbe  convey- 
ancen  of  Mrs.  May  declared  to  have  been  a 
fraudulent  assignment,  and  for  other  ap- 
propriate relief.  Tbe  testimony  was  tak- 
en  b^ore  a  ref«ee,  and,  upon  snbmlsalon 
to  the  court.  Judgment  was  rendered  for 
the  defendants. 

Appellants  maintain  that  the  decision 
shoaid  have  been  otherwise,  upon  several 
groanda.  vis. :  (1)  Representations  made 
by  defendant  Snipes  to  Mrs.  May's  cred- 
itors aa  to  her  solvency ;  (2>  the  clrcum- 
fltaaeea  nf  tbe  transfer;  48)  theconductot 
the  partieeafter  the  transfer,  the  property 
having  been  left  entirely  in  tbe  hands  ul 
the  Mays;  (4)  the  Inadequacy  of  tbe  con- 
sideration alleged  to  have  been  paid ;  (5) 


alleged  creiUta  which  shonld  have  been 
made  on  the  note;  (6>  the  books  of  ac- 
count, their  condition,  and  tbe  abmnco  of 
some  of  them.  Defendant  Snipes  was  lii 
Portland  about  November  30, 1883,  only  10 
days  before  the  tranprer,  and  called  upon 
several  of  the  creditors  of  Mrs.  May,  told 
them  she  had  asked  him  to  see  them  about 
certain  accounts  against  her  wblch  had 
been  ttent  to  Yakima  for  collection;  as- 
surad  them  that  she  was  perfectly  solvent. 
If  not  pressed;  that  she  owed  him  a  small 
amount;  that  If  be  had  any  money  to 
loan  he  would  lend  It  to  her  as  soon  as  to 
any  one ;  and  tliat,  if  be  got  money  he  ex- 
pected shortly,  be  would  advance  enough 
to  ber  to  pay  them.  These  statements 
were  made  for  the  purpose  of  quieting  all 
the  May  creditors,  and,  bad  Murray  been 
content  like  all  the  rest,  the  transfers 
might  uever  have  been  made  to  Snipes; 
but  they  showed  knowledgeon  the  part  of 
Snipes  that  Mrs.  May  had  pressing  cred- 
itors, whether  he  knew  her  actual  finan- 
cial condition  or  not.  He  denied  such 
knowledge,  and  gave  a  somewhat  differ- 
ent rersion  ol  the  Portland  interviews; 
but  we  are  constrained  to  conclude  as 
above  under  the  testimony.  With  the 
property  under  attachment  in  the  Murray 
and  national  bank  suits,  May,  with  little 
or  no  consultation  with  his  wife,  made  the 
trip  to  The  Dalles  and  return,  tra  vellng  86 
honrs  without  rest  at  the  rate  of  6  miles 
an  hour.  His  object  was  to  borrow 
enough  money  from  Snipes  to  payoff  Mur- 
ray and  tbe  bank,  and  thus  relieve  the 
pressnre  from  other  creditors.  Snipes  re- 
fused to  make  the  loan,  but,  acting  on  tbe 
informatJon  conveyed  tu  him  by  May, 
started  back  to  Yakima  with  him  at  ouce 
to  secure  himself.  He  was  prepared  to  at- 
tach.so  as  to  besecured  ahead  of  the  Port- 
land and  other  creditors  except  Murray 
and  tbe  bank,  when  the  proposition  was 
made  by  May  to  sell  him  the  whole  prop- 
erty. What  terras  tbe  first  proposal  was 
based  upon  was  not  shown,  but  an  agree- 
ment was  very  soon  reached  by  wblch 
Snipes,  In  addition  to  his  existing  claim  ol 
upwards  of  920.000,  should  forthwith  pay 
out  nearly  flS.CHH)  In  cash.  Hemlghthave 
attaebetl,  and,  after  paying  ou  t  theMurray 
and  bank  claims  would  have  saved  his 
910.505  check,  and  whatever  surplus  there 
was  after  reimbursing  him  would  hare 
gone  toothercredltors.  The  plan  adopted 
gave  him  everything,  end  placed  the  flO,- 
505  out  ut  the  state,  and  beyond  tbe  reach 
of  t-redltors,  except  by  such  chance  as 
might  faTor  tbem.  In  this  proceeding  we 
conclude  that  Snipes  willingly  assisted  tbe 
Mays,  both  to  prefer  himself  and  to  put 
other  creditors  at  such  a  disadvantage  as 
would  compel  them  to  accept  such  terms 
of  settlement  as  might  be  offered,  as  was 
done  in  tbe  case  of  creditors  represented 
by  Williams,  thus  hindering  and  delaying 
them.  The  deed  and  bill  of  sale  having 
been  executed  and  recorded,  as  was  before 
stated.  Snipes  returned  to  Tbe  Dalles,  and 
May  went  there  also.  No  third  person 
was  put  In  charge  of  the  property  which 
was  releaHcd  from  the  attachments,  and 
everything  seemed  to  be  In  the  possession 
of  Mrs.  May  as  before.  But  ft  was  shown 
that,  wheraas  Mr.  May  had  before  man* 
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aged  the  bnalneea  and  property  as  the 
agent  of  Mrs.  May,  hewas  now  appointed 
to  maoaf^e  it  as  tbe  agent  of  Mr.  Snipes, 
with  the  exception  that  the  mill  was  now 
mauaeed  by  the  mlUer.  Mrs.  May's  name 
was  painted  out  ot  the  store  sign,  leaving 
the  space  blank.  DnnincBH  at  the  store 
was  reBumed,  and  goods  sold  for  cash  and 
on  credit;  accounts  were  collected,  bnild- 
inifs  were  rented,  farm  productB  were 
(fathered  and  sold,  and  in  a  lew  instancce 
local  creditors  of  Mrs.  May  were  allowed 
to  credit  goods  sold  them  upon  their 
claims,  with  the  knowledge  and  assent  of 
Hnlpes.  In  like  manner,  In  other  instances 
notes  held  by  Mrs.  May  at  the  time  ot  the 
transfer  were  given  to  her  creditors,  and 
the  proceeds  allowed  to  be  retained  by 
them  In  satisfaction  of  their  demands.  No 
newgoods  were  purchased,  but  Snipes  did 
not  pay  any  personal  attention  to  mat- 
ters, and  rarely  saw  any  of  his  property. 
It  was  said  that  new  books  were  opened 
the  next  day  after  the  transfer,  but,  al- 
though strenuously  demanded  at  the  hear- 
ing, they  were  not  produced,  with  the  ex- 
ception of  one,  which  will  be  alluded  to 
further  on.  These  books,  however,  were 
not  claimed  to  have  contained  any  state- 
ment ol  account  betwei-n  Snipes  and  his 
agent.  May.  Mo  cash  account  whatever 
was  kept.  No  agreement  wus  made  with 
May  as  to  his  compenRation  for  his  serv- 
ices as  agent,  and  no  settlement  was  ever 
made  between  the  employer  and  his  agent, 
Bittioujfh  it  was  stated  by  Mrs.  May  that 
the  money  received  was  turned  over  to 
Mr.  Snipes;  but  when,  and  how  much, did 
not  appear,  and  Snipes  did  not  so  testlTy. 
This  state  of  things  continued  from  De- 
cember 11. 1883,  until  a  certain  day  in  June, 
1885,  when  owing  to  disagreements  be- 
tween May  and  his  wife,  ho  lef  Yakima, 
never  to  return.  A  divorce  was  procured 
by  her  soon  after;  May  going  Into  the 
employ  of  Snipes  elsewhere,  and  Mrs.  May 
remaining  at  Yakima.  The  significant 
matter  In  this  was  that,  althougb  it  was 
claimed  that  May  was  the  agent,  he  went 
away,  while  the  wife  remained,  and,  with- 
out any  word  of  arrangement  t)etween  her 
and  Snipes,  went  on  with  the  business  as 
though  her  husband  had  never  been  there. 
Mrs.  May  kept  on  gradually  closing  out 
the  goods  until  July,  1KS6.  when  a  mere 
remnant  remained,  and  when,  with  this 
remnant  and  f600  In  money,  furnished  her 
by  Snipes,  she  removed  to  North  Yaktnia, 
and  set  up  a  millinery  and  fancy  goods 
store.  This  store,  she  testified,  belonged 
to  Snipes,  she  acting  as  his  agent  for  a 
percentage  ot  the  profits,  but  what  per- 
centage she  conid  not  state;  and  the  fact 
was  that  she  conducted  it  as  her  own 
business,  and  advertised  It  in  the  papers 
as  hers.  But  of  this  stock,  even,  goods 
were  given  to  one  of  her  old  creditors  on 
account  until  tlie  testimony  was  being 
taken  In  this  case. 

From  these  facts  appellants  contend  the 
proper  deduction  to  be  that  the  deed  and 
bill  of  sate  of  Mrs.  May  were  colorable  only, 
and  were  Intended,  while  they  secured 
Snipes,  to  leave  her  to  do  practically  as 
she  pleased  with  the  personal  property  at 
least,  and  the  rents  and  pnK*eedH  of  the 
lots  and  land,  without  possibility  of  Inter- 


ference from  her  creditors.  Concerning 
the  value  ot  the  property  there  was  much 
controversy.  The  values  fixed  by  the 
court  below, however,  were  Just  what  was 
admitted  by  the  defendants,  and  nothing 
more,  vis,,  the  mill  and  appurtenances. 
¥5,(K)0;  the  stock  of  goods,  $14,U00;  the 
other  personal  property,  f^,500;  a  total 
of  $22,500.  it  also  allowed  a  balance  on 
the  books  of  Mrs.  May  against  Snipes  ut 
¥5,939.48,  but  where  this  came  from  we 
are  unable  to  ascertain.  Nobody  testified 
to  it,  or  anything  like  it,  except  that 
Snipes  said  that  was  the  amount  agreed 
upon  when  the  transfer  was  made.  The 
only  ledger  produced  by  the  defendants 
showed  a  balance  of  account  due  Mrs. 
May  from  Snipes.  June  27,  1882,  of  t9.32i>.. 
24.  The  journal  following  immediately 
upon  this  ledger,  and  running  to  December 
11,  1888,  contained  further  charges  against 
Snipes  ot  94.530;  and  other  memorandum 
account-books  covering  the  same  period 
contain  charges  against  him  ot  ¥S40. 
Those  made  a  total  ot  914,795.24.  Upon 
the  same  Journal  and  memorandum  hooks 
appear  credits  to  Snipes  ot  97,945.50.  In- 
cluding a  disputed  item  of  97,000.  Deduct- 
ing the  credits  from  the  charges,  the  bal- 
ance 1h96,U49.74,  which  seems  to  he  correct, 
and  made  an  error  in  Snipes*  favor  nf 
$910.26.  Again,  Snipes  admitted  that  the 
merchandise  he  obtained  from  Mrs.  May 
was  to  be  credited  upon  his  note;  but  no 
credit  was  ever  made,  and  hewas  allowed 
interest  on  the  whole  principal  to  the 
date  of  the  transfer — two  years  and  nine 
months— at  1  per  cent,  per  mouth, amount- 
ing to  95,1.59.75.  Had  there  been  a  careful 
settlement  of  the  matter  between  the  par- 
ties, each  being  mindful  of  his  rights,  this 
interest  charge  would  have  been  reduced 
by  nearly  one-halt.  Next,  although  the 
transfer  Included  all  tbe  accounts,  etc.. 
held  by  Mrs.  May.  no  value  whatever  was 
allowedfor  them.  Asthe  (aceof  the  books 
presented.  It  was  not  disputed  that  some 
930.000  of  charged  accounts  appeared,  ex- 
clusive of  those  against  Snipes,  uU,  with 
the  exception  of  obout  92.000,  having  been 
entered  since  June  27, 1882.  The  court  be- 
low made  no  finding  at  all  as  to  these  ac- 
cimnts.  They  were  of  some  value,  for  it 
was  proven  that  certain  of  them  were  paid 
after  the  transfer;  but  we  cannot  under- 
take to  say  more  than  that  they  actually 
Increased  the  value  of  the  property  to 
Some  extent.  Lastly,  the  real  estate. 
The  court  below  estimated  all  of  It,  exclu- 
sive ot  that  upon  which  the  mill  stood,  at 
912,228,  Just  92.25  less  than  the  considera- 
tion expressed  In  the  deed.  Tliere  was  no 
testimony  whatever  to  support  thia  valo- 
atlon,  excepting  that  of  Snipes,  who  fixed 
no  value  upon  any  parcel  but  the  town 
lots.  These  he  admitted  to  have  l>eeu 
worth  950  each,  or  93,30<)  for  the  and 
thelmprovementsat  91,500;  and  remarked 
that  lie  paid  more  than  lotsand  land  were 
worth.  The  land  amounted  to  about  400 
acres,  and  cost  him  97,423,  or  $18.55  per 
acre.  Plaintiffs  called  five  dlsluterested 
witnesses  ot  the  vicinity,  fairly  qualified 
to  Judge  of  the  values  ot  the  real  property. 
Of  these  the  lowest  guve  the  value  of  the 
land  at  913.0U0,  ot  the  lots  96.600,  and  ut 
the  tmprovements,  96>400;  making  a  total 
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of  136.000,  as  asainst  9I2,22&.25.  admittea 
to  have  bwn  paid.  None  ut  these  witness- 
es fixed  the  total  value  of  the  property 
conveyed,  excluKlve  of  the  book-aceoants, 
at  lefts  than  $48,9€0.  In  the  face  of  such 
testimony  we  can  see  no  reason  why  the 
Rtatenient  of  the  defendants  should  have 
been  accepted  aa  verity,  unaccompanied 
as  it  was  with  any  partlcularlzation,  and 
ansiipported  by  anydisintareated  witnens; 
and  we  conclude  that  the  pror*erty  con- 
veyed was  undervalued  to  the  extent  ol  at 
least  tSO.OOO,  so  that  Hnlpes,  instead 
paying  flO^tXiO  to  the  Mays,  should  have 
paid  nearly  or  qnlte  three  times  that 
amount  on  any  fair  basis  of  calculation. 

Mrs.  May  kept  a  set  nf  mercantile  books 
from  the  Inception  other  business  in  1879 
until  the  date  of  the  transfer,  December  11, 
1883.  From  that  time  on,  it  was  claimed, 
a  new  set  of  books  was  kept,  at  least 
until  June,  1885,  when  her  husband  went 
away.  Mr.  May  was  the  book-keeper.  At 
the  hearing  before  the  referee,  which  com- 
menced In  February,  1886,  and  on  May 
4th  thereafter,  the  referee  ordered  the  de- 
fendants to  produce  tbelr  books.  Various 
adjouroments  were  had  until  July  30tb 
before  any  books  were  fortheomlnic.  Mr. 
May  in  the  mean  time  testified  that  on 
May  80,1884,  three  of  the  important  books 
were  taken  from  the  store  by  some  one 
DuknowD,  and  he  was  able  to  produce 
only  Mrs.  May's  first  ledt^er,  covering  her 
business  from  1879  to  June  27,  iSSii;  her 
Journal  day-book  from  the  last  date  to 
and  Including  DecemberlO,  18tf3 ;  19 small 
memorandum  books,  from  some  of  which 
the  journal  appeara  to  have  been  posted, 
and  the  last  of  which  stops  with  Decem- 
tierlO;  and  one  sale  memorandum  book, 
commenclug  December  12, 18M3,  and  run- 
niuK  to  September  23, 1884.  "Exlilbit  E." 
The  ledger  was  well  kept,  and  showed 
lone  and  hard  usage,  and  with  a  single 
exception  the  accounts  in  it  ended  July  27, 
1KS2,  and  where  they  were  unbalanced 
showed  transfers  to  "  Ledger  B.  **  But  the 
account  uf  Lieonard  Thorp  was  continued 
to  the  2d  of  August  following.  The  jour- 
nal or  day-book  was  a  very  much  newer 
book,  and  had  few  signs  of  wear,  thougb 
it  covered  a  period  of  16j^  months,  and 
had  nearly  500  pages  of  entry.  Appel- 
lants claim  that  thin  book  was  made  up 
by  defendant  May  between  the  time  the 
books  were  called  for  In  May.  18^6,  and 
the  time  when  the.v  were  produced  in  July. 
This  we  think  to  be  a  well-founded  claim, 
based  upon  three  grounds,  vl2. :  At  the 
bead  of  several  pages  near  the  beginning 
of  the  book  the  year  1882  is  written  over 
the  date  1888,  a  thing  not  likely  tu  occur 
when  a  book  is  posted  up  with  any  regu- 
larity; some  forty  names  of  persons  here 
and  there  appear  with  Items  charged  or 
credited,  and  no  amounts  carried  out, 
showing  hasty  work,  and  no  posting  to  a 
ledger;  and,  lastly,  the  items  in  the  ledger 
accoont  of  I<eonard  Thorp,  which  were 
preenmably  posted  from  this  Jonnial,  on 
the  debtor  side,  show  them  aa  transferred 
(rom  pages  IH,  27,  52,  67,  and  69,  whereas 
in  the  journal  they  appear  on  pages  11, 15, 
3i»,  41,  and  42,  and  on  the  credit  side  Items 
from  pages  6, 16,  and  27  appear  In  the  jour- 
nal at  pages  4, 11,  and  19,  showing  almost 


to  a  demonstration  that  this  jonrnal  baa 
been  shortened  up,  so  that  the  business 
recorded  In  it  does  not  occupy  aa  many 
pages  as  the  book  from  which  the  ledger 
was  posted.  Bat  no  greatmoment  would 
be  attached  to  these  matters,  since  the 
journal  In  the  main  contains  a  correct 
transcript  of  th?  memorandum  books, 
vrere  it  nut  that  the  item  of  ¥7,000.  alleged 
by  Snipes  to  hare  been  given  to  May,  Sep- 
tember 20, 1SS2,  has  no  othcrsupport  than 
that  it  appears  on  that  date  In  tbe  memo- 
randum book  No.  9,  and  at  the  corre- 
sponding place  In  the  Joornal.  No  writing 
whatever  was  taken  by  8ni)M!a  for  this  ad- 
vauce,  and  no  time  was  stipulated  for  Its 
return.  The  entry  In  the  memorandum 
book  was  made  In  lead-pencil,  as  were  all 
the  other  entries  In  it,  but  this  one  was 
clearly  made  over  other  previous  entries 
which  were  partially  nibbed  out  with  an 
eraser.  It  la  at  the  top  of  the  page,  and 
the  same  entry  was  made  on  the  bottom 
line  of  tlie  same  page,  and  partly  rubbed 
and  partly  scratched  out.  Had  the  de- 
fendants t>cen  examined  upon  the  condi- 
tion of  these  books,  and  of  this  Item  espe- 
cially, as  it  appears  in  the  books,  and  bad 
they  given  no  reasonable  explanation  of 
the  matter,  we  should  reject  the  item  ut 
$7,000  as  fraudulent;  but  no  question  was 
asked  them  concemlnglt,and  it  will  there- 
fore stand.  The  way  in  which  the  defend- 
ants treated  the  matter  of  the  books  is  one 
of  the  strongest  proofs  against  them. 
From  early  in  1884  they  knew  that  cred- 
itors were  claiming  tbelr  transaction  of 
December  11, 1888,  to  have  been  fraudu- 
lent, and  suits  were  pending  against  Mrs. 
May  which  were  intended  to  be  the  basis 
of  this  suit.  Snipes  was  a  man  of  very 
large  business  affairs,  with  mills,  titores, 
cattle,  and  other  property  scattered  over 
a  large  area  in  Oregon  and  Washington. 
He  was  not  a  book-keeper  himself,  and 
had  no  knowledge  of  accounts;  but.  he 
knew  tbe  importance  of  them,  and  had 
his  agents  In  other  branches  of  bis  buai- 
ness  keep  them ;  and  it  is  beyond  •concep- 
tion thut  in  so  questionable  a  transaction 
as  this  was  on  tbe  face  of  it.  he  should  en- 
tirely have  neglected  so  important  an  ele- 
ment of  defense  by  suffering  honestly  kept 
books  uf  account  to  be  lost  when  there 
was  u  very  expensive  safe  among  the  very 
property  turned  over  tu  him.  This  con- 
cludes the  review  uf  the  main  facts  as  dis- 
closed by  the  evidence. 

The  law  of  the  case  is  very  simple.  It  is 
that,  when  such  (acts  are  shown  to  exist, 
they  tend  to  prove  a  legal  fruud  upon  cred- 
itors; and  when  ninny  such  facts  exist  to- 
gether, each  with  Its  tendency  to  prove 
fraud,  they  compel  the  bblief  that  a  fraud 
was  Intended  by  the  Mays,  and  was  as- 
sisted in  by  Snipes.  If  it  were  otherwise, 
the  defendants,  though  having  the  oppor- 
tunity, wholly  neglected  to  explain  any  of 
tne  many  damaging  circumstances  ap- 
pearing agnlnst  them.  Therefore  the  Judg- 
ment of  the  lower  cunrt  must  be  reversed. 
The  judKHient  will  be  that  the  bill  of  sale 
and  deed  of  December  11,  1883,  be  declared 
null  and  void  as  against  the  appellants* 
several  Judgments;  that  the  property 
covered  thereby,  and  still  remaining  in 
the  hands  of  the  defendants,  or  either  ul 
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them,  end  not  transTerred  to  Innocent 
third  pnrtleB,  or  so  much  thereof  as  may 
be  necePBary,  be  aold,  and  the  proceeds 
paid  to  the  appellants,  according  to  their 
said  Judgmeots;  that  If  the  snld  proceeds 
of  sale  shall  not  be  Bofficlent  to  pay  said 
Judgments,  then  the  said  defendant  Snipes 
Is  adjudgied  to  be  liable  tor  the  deficiency 
to  the  extent  of  917,600,  belnv  the  admit- 
ted valae  of  personal  property  recelred  by 
him,  with  interest  tliereun  at  the  rate  of 
10  per  cent,  per  annum  from  December  11, 
18S3.  and  upon  the  ascertainment  of  the 
amount  of  said  deflclency,  if  any,  execu- 
tion may  issue  against  the  property  of 
said  Snipes  therefor.  Costs  to  appellants. 

Andrrs,  G.  J.,  and  Hqtt,  Dunbab,  and 
Scott,  JJ.,  concur. 

(2  Wash.  Bt  U8)  — — — 

RiBD  et  nr.  t.  Tacoha  Bldq.  ft  Sat, 
Asb'n. 

(Supreme  Court  of  Washington.  March  7,  1891.) 
BoinnuBW— BrtDBVOB— Dbbd— DssoKirnoM— 

CODBOS— FhWUHFTIOX, 

Plftiatlff'i  deed  described  the  landas 

menolng  at  a  point  00  rods  west  of  the  north-east 
oomerof  aectioa  S,  *  *  *  running  thenoe  west 
*  *  *. "  The  north  line  of  the  section  did  not 
run  da«  west,  as  indicated  by  the  Ime  meridian. 
Held,  that  the  presomption  Is  that  the  line  oom- 
mencedata  point  west  of  the  north-east  corner  of 
section  8,  according  to  the  true  meridian,  hot 
may  be  rebutted  by  extraneooa  testimony. 

Appeal  from  superior  eonrt,  Fierce  eonn- 

Ejectment  by  the  Tacoma  Balldtng  Sc 
Savings  Assuciatlon  against  Alexander 
Reed  and  Louise  D.  Beed,  bis  wife.  Judg- 
ment for  plalntlir,  and  defendants  appeal. 

Doolittie,  Prttchnrd  A  Stevens  and  JR.  B. 
Lehman,  for  appellants.  Oairetsoo, 
Bracket  A  Roallag,  for  appellee. 

Ddnbab,  J.  The  description  of  the  lands 
In  the  deed  to  plalntUI's  grantor  of  that 
cract  nf  land  whlcb  Is  claimed  to  have 
been  platted  Into  Ca render's  first  addition 
Is  in  the  words  and  figures  following,  to- 
wit:  "Situate,  lying,  and  being  in  the 
county  of  Pierce,  territory  of  Washington, 
and  bounded  and  described  as  follows,  to- 
wlt:  Comuienclog  at  a  point  60  rode  west 
of  the  north-east  comer  of  section  8,  la 
township  90  north,  of  range 8  east;  rnn- 
nlng  thence  west  90  rods,  sontli  8  rods; 
thence  eaat  20  rods;  thence  north  & 
rods,— containing  one  acre."  The  plain- 
tiff proved  a  straight  title  to  the  prem- 
ises in  question  from  the  United  States 
patent  down  to  and  Including  the  deed 
received  by  him  from  bis  grantor;  bnt 
the  north  line  of  said  section  8  did  not 
mn  due  west,  as  Indicated  by  the  tme 
meridian,  or.  in  other  words,  it  did  not  ran 
parallel  with  the  meridian  line,  but  di- 
verged from  the  true  west  line  to  the 
north.  So  that  the  main  question  was  as 
to  the  actual  location  on  the  face  of  the 
earth  of  the  north  line  of  the  north-east 

fluarter  of  section  8  as  the  same  runs  west 
rom  the  north-east  comer  of  said  section, 
and  whether  the  deed  should  be  construed 
to  mean  west  according;  to  the  true  merid- 
ian, or  west  according  to  the  government 
survey*  On  tbla  question  the  court  la- 


stracted  the  Jnry  as  follows:  "PlalntiH 
also  Introduces  In  evidence  a  duly-certified 
copy  of  the  several  deeds  and  plats  under 
which  It  claims  title  to  said  lots  of  land. 
I  Instract  you  as  a  matter  of  law,  there- 
fore, that,  according  to  the  meaning  of  the 
language  in  those  deeds,  the  north  line  of 
Carender's  first  addition  to  Tacoma.  W. 
T.,  In  Fierce  connty.  shoald  be  laid  out  on 
an  east  and  west  line  starting  from  the 
uorth-east  comer  of  section  8.  in  township 
20  north,  of  range  8  east,  and  rannlng 
thence  west  accordlngto  theUnlted  States 
survey;  and  that  when  those  deeds  upon 
which  the  plaintiff  relies  for  Its  title  men- 
tioned as  a  beginning  point  sixty  rods 
west  of  the  north.«ast  comer  of  said  sec- 
tion 8,  the  construction  in  law  Is  that  such 
beginning  point  Is  on  the  north  line  of  sec- 
tion 8  according  to  the  United  States  snr^ 
vey  thereof," — which  Instruction  defend- 
ant duly  excepted  to,  and  assigns  as  error 
herein.  There  were  some  snbseqaokt  In- 
structions that  might  tend  somewhat  to 
modify  the  rale  laid  down  by  the  court  In 
the  Instruction  quoted;  buttbattheconrt 
substantially  instructed  the  fury  that  the 
presumption  was  conclusive,  that  west  la 
said  deed  meant  west  according  to  the 
government  surrey,  and  that  that  was 
plalntlfTs  theory  of  the  case.  Is  borne  oat 
by  the  oral  argument  of  the  attonieys  for 
appellee,  as  well  as  by  the  statement  In 
his  brief  that, '*unleee  defmdants*  counsel 
can  maintain  their  claim  upon  the  main 
question  of  a  right  to  controvert  the  gov- 
ernment's surreys,  the  rnllngs  and  In- 
structions are  clearly  right.  If  they  can 
maintain  that  claim  It  woold  be  a  waste 
of  time  to  dlscoM  the  Fallngs,  aa  tiiey  aa> 
same  the  contrary."  We  think  It  is  dear 
that  under  the  description  above  sst  forth 
the  goremraent  surveys  may  be  contra- 
dicted, or.probably  mom  properly  stated. 
Ignored.  Of  the  many  cases  cited  by  coun- 
sel we  bare  t>eun  unable  to  find  any  tbat 
will  elucidate  or  throw  any  light  on  tbe 
very  practical  question  Inrolred  lu  tbla 
case.  We  do  not  think  that  the  mere  ref- 
erenceto  tbe  north-east  comer  of  section  8, 
as  It  Is  referred  to  in  the  deed,  is  sufficient 
to  raise  the  presumption  that  the  parties 
Intended  to  be  governed  by  the  United 
States  surveys,  but  that  It  was  referred  to 
simply  as  a  known  point,  tbe  same  as  any 
monoment  or  apeel&c  permanent  ob|flct 
might  be  refferrnd  to.  II  tbe  langnonce  of 
the  deed  bad  been,  "80  rods  west  of  the 
ttortb-east  comer  of  section  8  on  said  sec- 
tion line,  "then  the  word  "west"  would 
hare  been  construed  In  connection  with 
the  Bection  line,  and  tbe  presumption 
would  bare  been  tbat  the  convejancewas 
made  with  refermce  to  the  established 
goremment  survey;  but  the lanvaage la 
quite  different.  If  the  words  of  a  deed  an 
ambiguous,  or  susceptible  of  two  con- 
structions, testimony  will  be  allowed  to 
prove  the  meaning  of  the  deed,  although 
this  manner  of  ascertaining  the  Intention 
of  the  parties  must  not  be  Inroked  when 
the  def«crtptlon  can  be  ascertained  from 
tbe  deed  Itself.  Tltieto  land  must  not  rest 
upon  the  fallible  memory  of  wltneaaea 
when  it  can  be  arolded.  Appellee  In  tbla 
case  argues  with  a  considerable  degree  of 
plausibility  that  there  Is  nothing  doabtlnl 
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la  the  lanfcaaee  of  this  deed;  that  the 
word  "west"  means  "west;"  that  It  is  In 
no  sense  amblfcuoos,  and  will  not  admit 
of  any  coDstructlon  to  explain  Its  mean- 
iag.  Howeyqr,  considering  the  impor- 
tance of  tills  decision  to  the  public,  and 
recoffnlilnff  the  probabllltj  that  the  city 
of  Tacoma  was  nnltormly  platted  and  lo- 
CQted  according  to  one  or  the  other  of  the 
theories  orged  here,  and  that  stractarea 
and  ImprovemeatH  oinonntiDK  to  many 
mllllonH  of  dollars  have  been  made 
tfaroujrbout  the  city,  which  would  prob- 
ably be  affected  by  this  decision.lts  results 
reaching  tar  beyond  the  parties  tu  this  ae- 
tioD,  we  are  of  the  opinion  that  public 
policy  demands  that  the  custom  of  survey- 
ors. In  locRtlnfc  town  plats  In  the  state  of 
WashlDston.  and  enpecially  to  the  city  of 
Tacoma,  may  be  submitted  to  the  Jury, 
to  aid  them  In  construing  the  Intention  of 
the  parties  to  the  deed.  The  Jury  sbould 
be  Instructed  that*  under  the  laognage  of 
the  deed  In  qnestlon,  the  presumption  la 
that  the  north  line  of  Ca  vender's  first  ad- 
dition commences  at  a  point  60  rods  west, 
according  to  the  true  meridian,  of  the  N. 
B.  comer  of  section  8  In  township  30  N., 
of  ranges  E.,  and  running  tbence  west, ac- 
cording to  the  true  meridian,  etc.;  but 
that  sneh  presaroptlon  may  be  rebutted 
by  axtraneons  testimony.  The  Judgment 
la  rerersed,  and  the  case  remanded  to  the 
court  below,  with  Instroctlons  to  proceed 
In  accordance  with  this  oplnl<Hi,  with 
leave  to  amand  pleadings. 

HoTT  and  Soott,  JJ.,  eoneiir.  Stilbs, 
J.,  dlaqnallfled. 
(a  wuh.  8L  m)  —— 
Gun  «t  us;  v.  Tiooiu  Bim  ft  8&t.  Ah*s. 

(Suprenw  Court  of  Waahington.  Haroh  7. 1S9L ) 
Appeal  from  laperior  ooort,  Pieroa  oooaty. 
Porfter  A  ITUIlamson,  for  sppellsnti^  Oamt- 

mm,  Bradut  A  iSosUnff,  for  i^pellee. 

DuHBAK,  J.  Tbim  oatue  wss  broogfat  here  on 
SQbetantisl^  tbs  same  allegaition  of  error,  and 
Involvea  tbe  same  quettlonB,  raised  and  discussed 
In  the  case  ol  Reed  v.  Asocistion,  ante,  252;  and 
tor  the  reasons  assigned  in  tbe  opinion  in  that 
ease  the  lodgment  in  this  case  will  be  reversed, 
and  the  case  remanded  fbr  a  new  trial  In  accord- 
I  therewith,  with  leave  to  amend  pleadings. 


San  and  Soon,  JJ.,  coooar.  Ahsbu,  O.  J., 
oonoDra  in  the  reanlt.  Urius,  J.,  dlKsaliasd. 

(t  Wash.  Bt.  1T2)  " 

Txaimn*  Bank  of  T^ooua  at  ai,  t.  Tak 

Waosnen  et  a/. 
0uprmuOowtitfWaiiMngton.  Uaroh  4, 1801.) 
InOLmrcT— STATorFaoCECi>iiTO»~ATTi.CHMiirT. 

1.  Code  Wash,  f  2022,  reqnirea  the  court, 
when  cnrdering  the  meeting  of  creditors  in  insolv- 
ency isroueedlngs,  to  stay  all  aotlons  against  the 
debtor,  providing  that  such  stay  shall  not  pre- 
vent the  appointment  of  a  receiver  to  care  for  the 
debtor's  property  "for  the  benetlt  of  all  his  cred- 
itors. "  Held  that,  after  an  esaignment,  appolDt- 
ment  of  rooelver,  and  stay  of  proceedlnn  tlw 
oonrt  has  no  authority  to  set  the  stay  aside,  and 
permit  attachments  to  issae. 

S.  Section  8040  provides  that.  Siftar  the  sor- 
render  of  the  debtor's  property.  It  shall  not  he 
Uaole  to  ezeontion,  hut  shall  "he  folly  vested* 
in  the  assignee,  who  may  claim  and  recover  it  all 
Has  the  heoefit  of  creditors. "  Beld  that,  when 
I  vested  la  the  assignee,  the  debtor's  property 


osnnot  be  divested  or  aftseted     Us  fldlaM  te 

reoeive  a  discharge. 

A  ppeal  from  superior  court.  Pierce  comi- 
ty. 

Seymour,  Otiffffs  A  Lockwood,  Dooat- 
tie,  Piitobard,  IStfvena  A  Orosscap,  E.  T. 
Dunning,  and  Bttuger  &  Abbott,  for  ap- 
pellants. 

An  attachmrat  Hen  la  sufficient  to  sup- 
port a  creditors'  bill.  Case  r.  Beauregard, 
101  C.  S.  688;  Falconer  v.  Freeman,  4 
Sandf.  Ch.  602;  Ueyneman  v.  Daniienberg, 
6  Cal.  876;  IScales  r.  Scott,  13  Cal.  77;  Rob- 
ert V.  Hodgee,  16  N.  J.  Eq.  390;  Carry  v. 
Glass,  2B  N.  J.  Eq.  108;  Tappan  Erana, 
11  N.  H.  811;  Bnsaell  t.  Onrke.  7  Cranch, 
89:  Edson  V.  Cumlngs,  (Mich.)  17  N.  W. 
Bep.  698;  Shaw  t.  Dwigbt.  37  N.  T.  344; 
Stephens  v.  B«al,  4  Ga.  SlU;  fttone  v.  An- 
derson, 86  N.  U.  506;  Drake,  Attachm.  { 
225;  Bump,  Fraud.  Conv.  524;  PerlclnB  v. 
Fonmiqnet,14How.S14;  Kahn  v.Halmon, 
lOSawy.  IKS.  30  Fed.  Bep.  801,  dted  with 
approval  in  Thompson  v.  Catun,  S  Wa^. 
T.  81,  IS  Fac.  Rep.  186. 

JudBon,  SbarpBteht  A  SulJIran.  for  ap- 
pellees C.  E.  Sackett,  F.  D.  Van  Wagenen, 
Rolla  M.  Sackett,  and  Eleanor  V.  Van 
Wagenen. 

William  H.  Jteld,  tor  appellses  WIlHam 
and  Sarah  Ann  Page. 

Attachment  la  Insaffidcnt  to  support  a 
creditors'  bill.  See  Wait,  Fraud.  Conv.  fi 
81,  and  cnsee  cited;  Wei)  t.  I<ankin8,  8 
Keb.  884;  Tennent  v.  Battey,  18  Kan.  SS4; 
Martin  v.  Michael,  23  Mo.  50;  Greenleaf  v. 
Miimford.  lOAbb.  Pr.400;  Mills  v.  Block, 
30  Barh.  649;  MelvlUe  v.  Brown,  16  N.  J. 
Law,  864;  Brooks  Stcme.  19  How.  Pr. 
895;  Blgelow  V.  Aadreea,  81  lU.  8S13;  Thar- 
ber  V.  Blanck.  60  N.  T.  80.- 

DuNBAB,  J.  This  Is  a  suit  In  equity  In 
the  nature  of  a  credltora*  bill,  brought  by 
tbe  plaintiffs  in  error  In  their  own  behalf 
agalnat  the  defendants  to  obtain  relief  by 
having  various  conveyances  executed  by 
tbe  individual  defendants  F.  D.  Van  Wag- 
enen, C.  E.  Sackett,  and  William  Page  to 
their  wives  set  aside,  canceled,  and  de> 
creed  to  be  fraudulent  and  void  as  against 
creditors.  To  this  bill  certain  of  tbe  de- 
fendants, amoag  them,  F.  1>.  Van  Wag* 
enen  and  wife,  C.  £.  Sackett  and  wife,  and 
William  Page  and  wife,  demurred.  It  ap- 
pears by  tbe  bill  of  complaint  demurred 
to  that  the  defendants  F.  O.  Van  Wagenen, 
C.  E.  Sackett.  and  William  Page  were  co- 
partners in  trade  under  the  firm  name  of 
tbe  Buckley  Lumber  &  Sblugle  Manufact- 
uring Company,  and  aa  such  enpartueni 
had  become  indebted  by  notes  and  ac- 
counts at  different  times  to  tbe  plalntlfb, 
respectively,  in  different  amounts.  That 
said  copartners  owned  property,  biitb 
real  and  persunal,  as  copartners,  on  tuc 
22d  day  of  January,  1890,  at  which  time 
they  executed  and  filed  application  to  tbe 
superior  court  of  Pierce  county  as  "Insolv- 
ent debtors"  fur  a  discharge  from  their 
debts,  and  made  and  delivered  therewith 
an  aBHignnient  of  al)  their  property ;  aud 
an  order  staying  all  procecuinjcs  upon  the 
part  of  their  creditorH  was  tbereupuu  duly 
marie  by  the  court,  and  tbe  usual  order  to 
show  cause  was  made  by  the  court  end 
published,  and  •  receiver  to  take  charge 
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ol  the  property  was  duly  appointed.  Aft- 
erwenls,  upon  application  of  the  plalntlffn 
Heverully  applying,  said  superior  court  set 
aHide  the  stay  of  proceedings  prevlonely 
ordered,  and  allowed  each  of  the  plalntftTB 
to  commence  an  action  at  law  upon  their 
neverul  nuCeti  and  accounts,  and  to  IsRue 
attachments  agalust  the  assigned  prop- 
erty  and  such  other  property  uf  said  In- 
solvents as  might  be  found.  That  after- 
wards, and  under  color  of  said  attach- 
meuts.  the  sheriff  of  Pierce  county 
attempted  tct  levy  the  same  upon  certain 
premises  or  lands  of  the  defendant  Sarah 
Aon  Page,  described  In  the  complaint, 
which  was  land  acquired  previous  to  the 
formation  of  said  copartnership  by  the 
joint  labors  of  said  WUliatn  Page  and  Sa- 
rah Ann  Page,  bis  wife,  which  was  held  by 
tliem  as  community  property  antll  the 
2tfth  day  of  September.  1N89,  when  n  por- 
tion thereof  was  transferred  by  him  to  her 
for  a  valuable  consideration,  and  on  the 
18th  day  of  January.  1890,  the  remainder 
thereof  was  likewises  sold  and  deeded  to 
his  said  wile,  who  was  then  the  sole  own- 
er. That  after  tiling  notice  of  levy  of 
aforesaid  attachments  upon  said  premises 
the  plaintiffs,  by  leave  ol  the  court,  upon 
separate  motion  filed  the  bill  of  complaint 
herein,  to  which  defendants  separately  de- 
murred. That  said  several  individual  ac- 
tions Ht  law  in  which  said  several  attach- 
ments were  Issued  have  not  been  tried, and 
the  plaintiffs  have  not  obtained  Judgment 
In  any  of  aald  actions,  but  have  Jointly 
filed  the  bill  <tf  complaint  herein  upon  the 
same  several  alleged  claims  and  indebted- 
ness set  forth  for  causeof  action  In  each  of 
Haid  actions  at  law  pending  and  upon 
which  said  attachments  were  Issued. 

The  grounds  uf  demurrer  alleged  were 
"that  the  court  had  no  Jurisdiction  of  the 
persons  of  defendants  or  the  subject-mat- 
ter of  the  action ;  that  there  was  another 
action  pending  between  the  same  parties 
for  the  same  cause;  that  several  causes  of 
action  were  Improperly  united  in  said 
complaint;  that  the  plaintiffs  had  no  le- 
gal capacity  to  sue;  that  there  was  a  de- 
fect of  parties  defendant;  that  the  com- 
plaint did  not  Rtate  facts  sufficient  to  con- 
stitute a  cause  of  action. "  Certain  of  the 
defendants  also  Interposed  motions  to  the 
complaint  emhractne  substantially  the 
same  grounds  of  objection  as  set  forth  In 
the  demurrer.  There  were  two  separate 
demurrers  filed  by  counsel  representing 
different  defendants,  but  they  raise  snb- 
tantlally  the  same  questions  and  will 
here  be  considered  together.  The  demur- 
rers were  sustained  by  the  rourt  below, 
and  an  order  made  dismissing  the  bill  of 
complaint.  From  this  order  plaintiffs 
have  appealed  to  this  court. 

The  coustitutlonallty  of  the  lusolvent 
act  Is  questioned  in  appellants'  brief,  but 
was  practically  abandoned  In  the  oral  ar- 
Ji:ument  of  the  case.  No  sufficient  reason 
appears  for  prononnclng  the  law  uncon- 
stitutional. It  Is  contended  by  appellees 
that  an  attachment  Hen  before  Judgment 
Is  not  a  sufficient  basis  foran  action  in  the 
nature  of  a  creditors'  bill.  On  the  other 
hand,  while  It  Is  conceded  by  appellants 
that  formerly  It  was  the  generally  recog- 
nised rule  that  a  creditors'  bill  to  set  aside 


fraudulent  conveyances  could  not  be  ob- 
tained until  after  Judgment,  the  Issulug 
of  execution, and  the  return  of  niiUu  bona^ 
yet  It  Is  contended  that  the  current  of  au- 
thorities la  to  the  effect  that  a  creditor 
having  an  attachment  lieu  may  maintain 
a  creditors'  bill,  especially  where  It  Is 
shown  that  he  has  exhausted  all  legal 
remedies;  and  many  authorities  are  cited 
In  support  uf  both  contentions.  What- 
ever may  be  the  law  as  to  the  general 
proposition,  there  la  oae  element  In  this 
case  that  Is  not  reached  by  the  cases  cited 
by  the  appellants;  that  Is  tlie  question 
whether  or  not,  conceding  that  a  credit- 
ors' bill  can  be  maintained  by  virtue  of  an 
attachment  lien.  It  can  be  maintained 
against  a  defendant  who  has  surrendered 
his  estate  for  the  benefit  of  his  creditors 
under  an  Insolvency  law  aimllar  to  the 
Insolvency  law  of  the  Code  ol  Washington, 
and  especially  by  virtue  of  an  attachment 
issued  In  an  action  commenced  after  pro- 
ceedings in  Insolvency  have  been  Insti- 
tuted. Several  cases  have  been  cited  from 
New  Jersey,  but  there  the  statute  by  spe- 
rlal  provision  makes  the  levying  of  the  at- 
tachment a  lien  for  the  equal  benefit  of  all 
the  creditors  who  shall  apply  to  the  court 
or  to  the  auditor  fur  tbat  purpose,  and 
holds  the  property  of  the  defendant  bound 
for  the  satisfaction  of  all  the  applying 
creditors.  The  case  of  Kahn  v.  Salmon, 
10  Sawy.  183,  20  Fed.  Rep.  801,  Is  an  Ore- 
gon case,  and  the  attachment  was  Issued 

f trior  to  the  assigment.  Also  under  the 
aws  of  Oregon  an  attachment  can  only 
issue  upon  due  proof  of  the  plaintlfTs 
claim,  (Code  Civil  Proc.  §  143:)  and  the 
court  in  the  case  cited  commented  upon 
that  pritvlslon  asfollows:  "As  between 
the  parties  to  the  action,  the  fact  of  the 
indebtedness  Is  thereby  cstubltshed  until 
the  attachment  is  vacated  or  discharged.  ** 
In  this  state  no  proof  is  required,  aud  no 
presumption  obtains  that  the  claim  of  the 
attaching  creditor  Is  a  valid  one,  but 
the  writ  Issues  by  the  clerk  upon  the  filing 
of  the  affidavit  aud  bond.  It  Is  admitted 
by  the  appellants  that  their  only  biislH  of 
action  is  their  attachment  Hen,  and  they 
bring  their  action  for  the  benefit  uf  them- 
selves aud  all  other  creditors  who  will  Join 
tham  in  the  action  and  share  the  expenses 
of  the  suit.  Under  this  tlieory  of  the  case, 
if  the  creditors  nut  having  attachment 
Mens  were  to  join  them,  there  would  cer- 
tainly be  a  misjoinder  of  parties  plaintiff, 
fur  those  not  having  the  attachment  liens 
would  haveno  l^al  capacity  to  sue  In  this 
action.  On  the  other  hand.  If  the  creditors 
not  having  liens  cannot  come  in.  the  result 
would  be  that  the  action  of  tlie  court  In 
allowini;  appellants'  attachment  proceed- 
ings would  result  In  a  discrimination 
against  all  other  creditors,  aud  that, 
when  the  assets  were  marshaled  accord- 
ing to  the  prayer  of  the  petitioner,  the  di- 
vision cuuld  only  be  made  between  the 
creditors  who  were  parties  to  the  writ; 
and  this  is  a  I'esult,  the  obtaining  of 
which  the  appellants.  In  their  argument, 
dlKcluim.  Aud  this  brings  us  to  the  inves- 
tigation of  a  proposition  lying  at  the  very 
threshold  of  the  case,  viz.,  the  action  of 
the  court  In  allowing  appellants' attach- 
ment proceedings  after  the  tcdtituUon  of 
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the  proceedings  In  Insolvency.  Section 
3023  of  the  Ineolvency  act,  under  which 
these  proceedings  were  had,  provides 
that  "  wheniaHuing  the  order  for  the  meet- 
ing of  the  creditors  the  judge  shall  order 
that  all  proceedingA  against  the  debtor 
be  stayed."  This  provision  seems  to  be 
plain,  imperative,  and  susceptible  of  no 
two  constructions;  and  the  only  proviso 
Is  one  necessary  to  make  the  act  operat- 
ive. vlK,,  that  the  aald  stay  of  proceedings 
shall  not  prevent  tbejndgewho  shall  have 
granted  It  Irom  appointing  a  receiver  to 
take  possesHton  of  all  property  of  the 
debtor  for  the  benefit  of  all  hlscredltors.  If 
one  or  more  of  his  creditors  shall  apply, 
etc.  Some  force  must  be  given  to  this 
mandatory  provision  of  the  statnte,  and 
the  force  to  be  given  la  the  furceexpressed, 
viz.,  to  stay  the  proceedings.  The  evl- 
dent  reason  for  this  mandatory  provision 
is  to  prevent  a  multiplicity  of  actlons.and 
the  Hqunnderlng  of  the  estate  In  costs  un- 
til the  question  of  the  debtor's  discharge  is 
settled  by  the  court;  and  there  Is  no  pro- 
vision in  any  subsetiuent  section  of  the  act 
authorlxing  the  court  to  set  aside  the 
stay  commanded  by  section  2022,  or  to 
allow  any  other  proceedings  to  be  com- 
menced; and.  In  the  absence  of  such  au- 
thority, the  action  of  the  court  was  ille 
gal,  and  the  attachment  proceedings  were 
Tuld.  Whatever  may  be  the  potency  and 
effect  of  an  attachment  levied  prior  to  the 
cession  of  the  estate,  we  cannot  under- 
stand upon  what  theory  a  court  will  al- 
low an  attachment  to  Issue  against  prop- 
erty which  Is  already  under  the  control  of 
the  court.  It  iB  placed  them  by  virtue  of 
the  Insolvency  proceedings  for  the  benefit 
of  all  the  creoitors.  Certainly,  when  prop- 
erty is  placed  in  custody  so  hi^h  as  this,  it 
will  not  be  subject  to  a  scramble  of  the 
creditors  to  obtain  liens  upon  it  to  the 
exclusion  of  the  rights  of  other  creditors. 
The  mefulness  of  the  court,  by  such  a 
practice  as  this,  would  be  entirely  de- 
stroyed. With  one  hand  it  would  attempt 
to  destroy  the  very  thing  which  the  other 
hand  was  jtrotecting.  By  such  a  prac- 
tice, not  only  would  the  mandatory  pro- 
vision of  section  2022  become  a  detid  letter, 
but  the  whole  object  u(  the  law  would  l>e 
thwarted.  Courts  are  authorised  to  take 
charge  of  Insolvent  estates  for  the  benefit 
of  all  the  creditors,  and  not  to  create  pre- 
ferred creditors  on  ex  parte  applications 
or  otherwise.  The  statute  of  insolvency, 
though  possibly  awkward  in  its  expres- 
sions. Is  full  anil  complete  In  itself;  and  it 
la  evidently  contemplated  that  all  the 
questions  relating  to  the  fraud  of  the  debt- 
or should  be  tried  In  the  insolvency  pro- 
ceedings. 

iSectlon  2033  provides  that,  in  case  after  ' 
the  appointment  of  said  assignees  any  one 
of  the  creditors  o!  the  Insolvent  debtor 
should  deem  It  necessnry  to  oppose  It  on 
the  ground  of  some  fraud  having  been 
committed  by  tbesald  Insolventdebtor,  or 
of  tbeappolntmentnothavlng  been  legally 
made,  he  shall,  within  10  days  next  fol- 
lowing the  appointment  of  said  assignee, 
lay  before  the  court  or  Judge  which  has  al- 
ready taken  cognizance  of  the  case  his 
written  opposition,  stating  especially  the 
■everal  facta  of  nullity  of  the  said  appoint- 


ment or  of  fraud  by  him  alleged  against 
the  Insolvent  debtor;  whereupon.  In  case 
of  accusation  of  fraud  after  having  received 
said  insolvent  debtor's  answer,  the  court 
or  Judge  shall  order  a  Jury  of  not  leas  than 
six  men  to  be  summnned  In  thesame  man- 
ner as  Jurors  are  summoned  In  the  district 
court,  forthe  purpose  of  deciding  on  thesald 
accusation.  Sec.  20:W  provides  tor  theprool 
of  the  notice.  Sec.  2035  provides  that,  where 
the  accusation  is  fraud,  the  creditor  shall 
have  a  chance  to  Interrogate  the  Insolv- 
ent debtor  on  hlsoathcuncernlngtheatate 
of  affairs,  and  the  several  transactions  In 
which  he  may  have  been  engaged  anterior 
to  his  failura,  as  he  shall  think  proper,and 
the  Insolvent  shall  answer  such  Interroga- 
tions, etc.  Section  2036  provides  that  "If 
thejury  declare  In  their  verdict  that  said  in- 
solvent shall  be  guilty  of  fraud,  the  said 
debtor  shall  forever  bedeprived  of  thebeu- 
pflt  oi  the  laws  passed  for  the  rell^  of  In- 
solvent debtors  in  this  territory. "  Thus 
It  will  be  seen  that  the  act  itself  points 
out  tipeclQcally  the  manner  in  which  the 
question  offered  Is  to  be  determined  by 
the  court.  It  is  true  that  In  the  case  of 
Thomas  v.  Hilton,  (Wash.T.)n  Pac.  Rep. 
882,  It  was  held  by  a  dIvldtKl  conrt  that  the 
provision  for  ajury  of  alessnumbertbanlK 
was  unconstitntfonal,  but  the  same  conrt 
gave  effect  to  the  finding  of  thr  Judge 
on  tlie  testimony  under  the  succeeding 
sections.  The  Insolvency  law  Is  very  dl^ 
ferent  from  a  common-law  assignment, 
and  authorltlea  cited  to  prove  that  the 
common-law  assignments  could  be  at- 
tacked collaterally  by  aults  In  equity 
ai-e  not  In  point.  There  there  was  no 
other  remedy.  If  the  assignment  waa 
thought  to  be  fraudulent,  the  proceedlnga 
were  not  In  court,  and  there  were  no  pro- 
vlgions  made  for  ttie  Investigation  of  the 
q.ue»tion  of  fraud ;  but  the  Ineolvency  law 
here  was  made  for  the  benefit  of  both  debtor 
and  creditor.  Nor  do  we  think,  asalleged 
by  appellants,  that  they  are  unavailing  to 
the  creditors  to  obtain  satisfaction  of  their 
cltiiraa.  It  is  thelrobjecttoprotect  as  well 
therlglits  of  the  cre^lltors  as  the  debtor, 
and  every  InveatigHtlon  can  be  made,  and 
every  inquiry  put  on  foot.  In  the  proceed- 
ing that  could  be  in  a  collateral  ault.  The 
assignee  is  the  agent  of  the  creditors.  He 
Is  elected  by  them,  is  presumably  in  sym- 
pathy with  them,  and  Is  their  representa- 
tive. They  need  not  rest  content  with  the 
^property  turned  over  by  the  debtor  if  they 
think  he  has  not  made  a  full  return,  but 
the  assignee  has  power  to  bring  all  ac- 
tions which  may  be  necessary  to  be 
brought  to  protect  the  rights  either  of  the 
insolvent  or  the  creditors.  See  section 
2027. 

The  last  contention  of  the  appellants  Is 
that  the  insolvency  law  fum'shes  no  reme- 
dy for  the  creditors,  becauae.  If  the  insolven- 
cy proceeding  fail  and  the  debtorianot  dis- 
charged the  estate  cannot  be  dlstrllmted 
among  the  creditors.  On  this  proposition 
is  cited  section  2041  of  the  Oode  of  Wash- 
ington, and  Sanborn  v.  His  Creditors.  37 
Cal.  600.  We  do  not  see  in  what  way  the 
section  of  the  Code  referred  to  confirms 
this  position.  It  pimply  provides  that.  It 
the  debtor  Is  convicted  of  a  certain  char- 
acter of  fraud,  be  shall  be  debarred  of 
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tbe  benefit  of  thin  chapter.  That  simply 
tneana  tbat  be  ehall  not  obtain  hie  dis- 
rharfte.  It  cannut  mean  that  he  cannot 
apply  for  the  bcnefita  of  this  chapter,  for 
he  baa  already  applied.  There  is  no  pro- 
viirion  or  Implication,  however,  that  his 
estate  shall  be  returned  to  him.  If  the 
Callfomla  atatnte  la  the  name  as  onrs,  we 
cannot  Indorse  the  conclusion  arrlred  at 
by  the  court  In  the  case  cited. 

Section  204R  ol  the  Cude  of  Washington 
i-eads  as  follows :  "  From  and  after  thesur- 
render  of  the  property  of  the  insolvent 
debtor  all  property  of  such  Insolvent  shall 
be  fully  rested  In  his  assignee  ur  assitniees 
tor  the  benefit  of  his  creditors,  and  shall 
nut  be  liable  to  be  seized,  attached,  taken, 
or  levied  on  by  virtue  of  any  execution  Is- 
sued ugainst  the  property  of  said  iuKolv- 
ent;  and  thu  BSfllKnees  who  may  be  ap- 
pointed shall  take  pusaesHlun  of  and  be 
entitled  to  claim  and  recover  all  tlicHatd 
property."  Itanguage  could  not  well  be 
made  atronger  than  this.  When  property 
once  becomes  fully  vested  forthe  benefit  of 
the  creditors, that  vested  rightln  Itcannot 
be  destroyed  or  affettedby  the  subsequetit 
determination  o!  the  question  of  the  debt- 
or's dlHcharfre.  There  Is  no  reason  why  it 
should  be.  He  owes  these  debts.  Hio  ex- 
empt property  has  already  been  set  aside 
by  the  court.  He  Is  in  uo  worse  position 
than  he  was  before  the  proceedlnisH  cum- 
menced,  for  this  Identical  property  w<iuld 
then  have  been  liable  to  an  execution  of  his 
creditors.  The  first  thing  he  must  do  un- 
der this  law  Is  to  make  the  nsRiRnnient  for 
the  benefit  of  his  creditors.  Wlienthatis 
done  the  property  Is  fully  vested  in  them. 
The  question  of  "discharge"  Is  for  subse- 
quent consideration.  If  the  debtorfails  to 
receive  It,  It  Is  presumed  to  he  on  account 
of  bis  fraudulent  acts,  and  cannot  affect 
the  property  which  he  has  setm  tit  to  sur- 
render. Any  othevconstructlon  of  the  law 
would  result  In  placing  a  premium  on 
fi'uud,  and  would  work  a  hnrdnhip  on 
creditors  who,  by  reason  of  sueh  surrender, 
had  been  put  tu  the  trouble  and  expense 
of  appearing  li  rh,  proceerllngs.  With 
this  view  of  the  proposition  dlHctissed.  it 
is  not  necensary  to  discuss  the  t>ther  prop- 
osltlona  argued  by  counsel.  The  Judg- 
ment of  the  court  below  is  affirmed,  with 
costs  to  appellees. 

Anders,  C.  J.,  and  Hoyt  and  Scott, 
33.,  concur. 

Stii.rb,  J.,  {concurring)  '  concur  In 
the  declKion,  and  dewire  to  eay  further 
that  the  bill  In  this  cnHe  clearly  set  forth 
that  the  property  sought  to  be  aflccted 
by  It  was  purchased  by  the  partners  with 
money  fraudulently  diverted  by  theui  from 
the  partnerahip  funds.  If  that  Is  the  fact, 
it  Is  still.  In  equity,  partnership  property, 
althouffh  the  lc;ral  title  may  have  been 
taken  in  the  niinie  of  the  partners'  wives; 
and.  although  it  was  not  incUule<l  In  the 
partnership  schedules,  the  HSHlgnee  can  sue 
forand  rpc<iver  it  forthe  benefit  of  all  cred- 
itors. It  Che  assignoo,  upon  being  pu  t  In  pos- 
flessloa  ol  the  facts,  neglects  or  refuses  to 


proceed, hecan  be  compelled  to  proceed  by 
the  court  nponthe  motion  of  any  creditor. 
The  question  of  discharge  cannot  affect 
the  case  In  any  way.  It  is  very  difficult 
to  see  how  there  can  be  a  discbarge  in  a 
case  of  partnership  Insolvency  where  the 
partners  do  not  schedule  their  Individual 
property  and  liablllttes. 


TuRNica  et  ai.  v.  Iowa  Nat.  Bank. 
(Supreme  Court  of  Washington.   Ifarcta  6, 1891.) 
Fbacdolbxt  Conviyancbs  —  pBKVKauCOS  OF 
Creditors. 
bi  Washington,  a  debtOT,  thoujfh  In  raillBff 
ciroamstanoes,  may  in  good  £atth  mortgage  all  A 
his  property  to  secure  ooe  or  more  of  bu  cred- 
itors, leaving  other  debts  unsatisfied. 

Apiieal  from  superior  court,  Klttltaa 
county;  Guavbs,  Judge. 

L,  A.  Vlaceat,  lor  appellBnts.  Prujn  A 
Ready,  tor  appellee. 

Scott,  J.  Lloyd  ft  Co.  were  engaged  In 
the  mercaDtlle  business,  and,  being  con- 
siderably indebted  to  various  parties, 
they  executed  mortgages  to  certain  of 
their  creditors,  to  secure  the  amounta 
they  were  owing  them  respectively.  The 
Iowa  National  Bank,  having  been  so  se- 
cured, began  an  action  tu  foreclose  the 
mortgage.  Appellanta  Turner  &  Jay,  b^ 
Ing  Judgment  creflltora,  and  not  jecored, 
sought  to  Inti^rvene  In  said  anlt.  Their 
petition  in  intervention  alleges  that  Lloyd 
&  Co.  were  Indebted  lat^ely  In  excess  of 
their  ability  to  |)ay;  that  the  mortgages 
iiroresald  covered  all  of  their  property, 
and  were  all  executed  on  the  same  day; 
and  that  the  execution  of  such  mortgages, 
under  the  circumstances,  was  in  effect  an 
assignment  of  their  property  for  the  ben- 
efit of  the  parties  to  whom  the  mort- 
gages were  made,  and  that  it  was  fraod- 
ulent  as  to  appellants.  Appellants  asked 
that  the  mortgage  be  adjudged  void  as  to 
them,  and  the  property  held  snbject  to  ex- 
ecution for  tlie  satisfaction  of  their  Judg- 
ment. Anexecution  had  been Issned  there* 
on  and  returned  nulla  bann  prior  to  said 
intervention.  The  plaintiffs  demurred  to 
the  petition  on  the  ground  that  it  did 
not  state  facts  enfilcient  to  constitute  a 
cause  of  action.  The  court  sustained  the 
demurrer.  There  is  no  law  in  this  state 
to  prevent  a  debtor,  even  though  he  be  In 
failing  circumstances,  from  paying  or  se- 
curing a  portion  of  his  creditors,  so  loni; 
us  he  does  so  in  good  faith,  although  he 
stiould  dispose  of  bis  entire  property  In 
that  way,  and  leave  other  debts  unsatis- 
fied. It  is  nut  disputed  that  this  mort- 
gage, and  also  the  others,  were  given  for 
the  purpose  of  securing  bona  Sde  debts. 
There  is  no  reason  In  Justice orequlty  why 
this  particular  mortgage  should  be  held 
Void,  and  the  mortgagee  deprived  of  Its 
security,  in  order  that  the  property  may 
be  made  available  to  satisfy  the  claim  of 
these  intervening  creditors.  The  Judg- 
ment is  affirmed. 

AKDEits,  C.  J.,  and  DtfNBAB,  Hoyt,  and 
Stiles,  J  J.,  concnr. 
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COLDUBIA  Nat.  Bank  of  Dattom  v.  Eu- 

BKEG. 

(Supreme  Court  o/TTosftinirton.  March  14, 1891.) 

CowcuNiTT  Propkrtt  — LiABu-rrr  fob  Separate 
Dbbtb. 

Code  Wash.  1881,  $2411,  giringeaoh  spouse, 
without  restriction,  the  power  to  devise  one-hali 
ot  the  comiaunity  property,  and  sectloD  2405,  pro- 
viding that  neither  spouse  shall  dh  liable  for  the 
separate  debts  of  the  other,  do  not  withdraw  the 
oommunitr  property  of  a  deceased  spouse  fsromlia- 
bility  for  his  or  hor  separate  debts.  The  sectiona 
requiring  the  personal  representative  to  take  pos- 
aessionof  the  deceased's  "estate^'*  and  pay  the 
debts  of  the  "estate,"  apply  to  oommtmlty  as 
well  as  separate  property  and  debts. 

Appeal  from  eaperlor  court,  Columbia 

CODDt}'. 

EdmiatOB  A  Mitier,  for  appellant.  M. 
M.  Gorman  and  C.  G.  Cosgrove,  for  ap- 
pellee. 

Scott,  T.  Tbe  facts  agreed  upon  are, 
in  Hubatance,  that  one  Wllllnin  McGee 
died  testate,  hlB  wife  surviving  him ;  that 
Raid  parties  owned  community  property* 
in  Columbia  county  at  the  time  of  bis  de- 
cease; that  one  Embreewaa  appointed  ex- 
ecutor of  bis  will ;  that  said  McGee  owed 
tbe  Columbia  National  Bank  9140,  being 
a  suretyship  debt;  that  he  left  a  small 
amtiunt  of  separate  estate,  but  not  suffi- 
cient to  pay  the  claim;  that  the  commu- 
nity debts  were  paid  by  the  execntor,  and 
a  surplus  of  money  was  left  in  bis  hands 
arising  from  a  sale  of  the  community 
prupertgr ;  that  the  claim  was  duly  pre- 
sented and  allowed,  tbe  separate  property 
of  deceased  exhausted,  and  a  balance  of 
said  debt  remained  unsatisfied.  Thecourt 
decreed  that  said  Indebtedness  was  a  sep- 
arate debt  of  the  deceased,  and  that  It 
was  not  a  charge  upon  the  community 
estate,  or  upon  the  decedent  s  Interest 
therein.  It  Is  notcontended  that  this  par- 
ticular debt  is  not  a  separate  debt  of  the 
deceased,  and  the  sole  question  presested 
to  us  Is  whether  the  unpaid  balance 
should  be  paid  out  ot  tbe  decedent's  Inter- 
est In  thecunimunity property, or  whether 
said  property  should  go  to  his  devisees  re- 
lieved from  liability  therefrom.  It  Is  not 
claimed  that  his  said  Interest  in  the  com- 
munity property  Is  exempted  from  tbe 
payment  ol  this  debt,  on  any  other 
groand  than  that  it  is  a  separutn  debt, 
for  which  it  is  urged  that  no  part  of  the 
community  property  is  liable  In  any 
event.  Under  our  law  (Code  1881,  §2411) 
tbe  power  to  devise  one-half  of  the  com- 
munity property  exists  in  each  spouse 
without  restriction.  The  persons  inter- 
ested In  the  commuulty  may  be  entirely 
excluded,  and  the  property  given  at  will 
to  a  stranger.  Certainly  the  separate 
debts  of  the  deceased  should  be  paid  there- 
from when  the  community  debts  are  paid, 
and  there  is  not  separate  property  to  pay 
them,  nnless  sucb  payment  Is  prohibited 
by  the  statute.  Considering  all  the  stat- 
utes thereon,  we  do  not  think  there  is  any 
such  prohibition,  although  the  section 
cited  only  expressly  mukps  such  devise 
Bubjct  to  community  debts.  It  Is  true, 
as  contended,  that  It  was  useless  in  sncli 
a  case  to  mention  this  clasH, — as  the  lia- 
bility therefor  would  haveexlsted  without 
T.2tJp.no.5— 17 


It,— unless  there  was  an  Intention  to  ftxr- 
dndeall  others;  bnt  It  seems  rather  to 
bare  come  from  inadTertence  or  an  excess 
ol  caution,— the  liability  furseparatedebts 
Is  not  expressly  excluded.  Section  2405 
provides  that  ^tfaer  spouse  shall  not  be 
liable  for  tbe  separate  debts  ot  the  other. 
This  only  protects  the  separate  property 
ot  the  spouse  not  havlngcontracted  them, 
aud  his  or  her  half  ot  thecommunlty  prop- 
erty, and  by  implication  would  leave  the 
other  halt  of  the  comnioalty  property  lia- 
ble therefor.  These  laws  were  evidently 
passed  at  the  same  time,  aud  It  might  he 
said  with  equal  force  that,  In  so  far  as  sep- 
arate debts  contracted  after  marriage  are 
concerned. in  the  light  ol  our  other  statu  tea 
relating  thereto,  there  was  no  reason  tor 
this  particular  statute  If  section  2411  (and 
2412,  where  party  dies  intestate)  prohllv 
Its  tbe  payment  uf  separate  debts fn»m  the 
commnni^  property,  for  the  separate 
property  of  the  other  spouse,  or  soch 
spouse's  Interest  In  the  commuulty  prop- 
erty would  not  have  been  liable  therefor 
without  section  2406.  While  the  law  ro- 
lating  to  our  probate  practice  is  some- 
what confused,  yet  It  la  apparent— as  no 
other  way  Is  provided— that  upon  tfaA 
death  ot  a  person  his  separate  estate  and 
his  Interest  in  the  commnnlty  property  is 
administered  upon  In  the  same  proceed- 
ing, even  though  there  may  be  no  express 
provision  therefor,  and  although  his  In- 
terest In  partnership  property  is  partic- 
ularly mmtloned.  Bee  section  1485  and 
following  sections.  This  would  clearly  be 
BO  In  the  execution  ot  a  will,  and  tt  must 
necrasarlly  be  the  case  where  aperson  dies 
Intestate.  Section  1410  provides  that 
when,  by  reason  ot  a  snit  concerning  the 
proof  of  a  will  or  from  any  other  cause, 
there  shall  be  a  delay  in  granting  letters 
testamentary  or  of  Admlnistratlou,  a  spe- 
cial administrator  shall  be  appointed  to 
collect  and  preserve  the  etfecta  ot  the  de- 
ceased. Section  1444  gives  every  executor 
or  administrator  a  right  to  the  immediate 
poesesaion  of  all  the  real  as  well  as  per- 
sonal estate  ot  the  deceased,  and  section 
1445  requires  bim  to  make  a  true  inventory 
thereof.  By  section  1465  tbe  executor  or 
administrator  Is  required  to  publish  a  no- 
tice to  the  creditors  of  the  deceased  require 
lug  all  persons  having  claims  against  the 
deceased  to  present  them,  etc.  Section 
1470  prohibits  the  Issuance  of  an  execution 
upon  any  Judgment  rendered  against  the 
testa  tor  or  In  testa  te.  Sec  tlon  1528  requires 
the  executor  or  administrator  to  take 
into  his  possession  all  the  estate  of  the  de- 
ceased, and  section  1602  requires  tbe  debts 
of  the  estate  to  be  paid  In  the  order  there 
speelHed ;  tbe  fifth  classification  relates  to 
Judgments  against  the  deceased.  The 
word  "estate**  must  be  held  to  relate  to 
the  separate  property  of  the  deceased, 
and  as  welt  to  his  Interest  in  the  com- 
mnuity  property,  aud  tbe  debts  referred 
to  Include  separate  debts  as  well  u 
those  against  the  community.  There  are 
other  provisions  of  tbe  same  general  pur- 
port, to  which  It  Is  unnecessary  to  fur- 
ther allude.  It  is  urged  that  these  stat- 
utes were  passed  before  the  law  relating 
tij  fonimnnlty  property  was  adopted  here, 
and  that  consequently  tbey  can  taave  no 
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bearing.  Bnt  eonsldering  the  fact  that 
no  other  proTlelun  has  been  made  for  au- 
mlnlBterlDsr  upon  the  estate,  separate  or 
community,  and  of  the  practice  that  bae 
obtained,  it  must  be  held  tbat  it  wae  un- 
derstood, when  the  community  laws  relat- 
ing to  husband  wife  were  paeeed,  that 
they  were  enacted  In  view  of  the  probate 
law  ae  It  then  existed,  and  that  it  wne 
Bufiiclent  for  a  genernl  and  complete  ad- 
ministration, even  if  there  was  nu  other 
answer.  His  separate  estate  not  other- 
wise exempt  would  be  liable  for  the  com- 
munity debts,  at  any  rate  after  the  sepa- 
rate debts  were  paid  and  the  commuDlty 
property  exhausted.  The  only  reason  tor 
exemptlufc  community  property  from  the 
separate  debts  of  ^tber  spouse  Is  for  the 
benefit  of  the  community,  and  when  this 
is  dissolved  the  reason  no  longer  exists. 
We  do  not  decide  tliat  the  interest  in  the 
eommunity  property  of  a  contracting? 
spouse  may  not  be  reached  during  the  life- 
time of  the  community  for  a  separate  debt, 
althougli  such  exemption  may  necessarily 
follow.  But  when  the  community  is  dis- 
solved by  death,  or  in  any  other  way,  the 
Interest  in  the  property  thereof  of  the 
party  owing  a  separate  debt,  which  in- 
terest Is  not  required  to  pny  the  commu- 
nity debts,  and  not  otherwise  exempt,  is 
held  liable  for  such  separatedebt  when  the 
separate  property  is  exbaustod.  Beversed 
and  remanded. 


ANDEBSt  C.  J.,  and  Dunbab,  J.,  concor. 


a  Wuh.  St  291) 

Edwards  v.  State. 

Supreme  Court  of  Washlnattji*.  March  18, 189L) 

Mubdsr  —  CQAyoB  or  Vkkdb  AcooMPuca— 
State's  Kvidencb— Corrobobatiok. 

1.  Under  Code  Wash.  8  1073,  which  leaves  s 
change  of  venue  in  criminal  cases  in  the  discre- 
Uon  of  the  trial  court,  the  denial  of  such  a  mo- 
UoD,  although  supported  by  numerous  affidavits, 
showing  the  circulatioo  of  some  intemperate 
newspaper  articles,  and  considerable  hostility  in 
the  oommunity,  will  not  be  reviewed,  where  only 
36  Jurors  were  examined,  and  there  was  no  com- 
plaint of  misconduct. 

2.  Section  1093,  providing  that  the  oonrt.  In 
a  "prosecution"  against  BevCTBt,  may  direct  maj 
defendant  to  be  discharged  that  ne  may  be  a  wit- 
ness for  the  state,  allows  one  indicted  with  ttie 
prisoner,  bnt  not  on  trial  with  him,  to  be  a  vrit- 
neea,  while  stlU  under  indictment 

8.  On  a  trial  for  murder,  the  principal  wit- 
nets  was  an  accomplice,  who  had  told  a  number 
of  conflicting  stories,  sometimes  taking  the  mur- 
der entirely  upon  himself,  and  at  other  times 
chareing  it  upon  others.  He  admitted  numerous 
falsehooas,  and  testified  that  defendant  com- 
mitted the  murder,  and  that  he  himself  had  no 
OTevious  knowledge  that  morder  was  intended. 
The  <mly  corroborating  evidence  was  that  defend- 
ant, when  Intoxicated,  had  mentioned  "that  poor 
woman,  "  and  had  called  her  name,  and  said  that 
lie  "might  idil  a  man,  but  couldn't  kill  a  wo- 
man," with  other  kindred  ezpressiona,  M^d, 
tbat  a  conviction  oould  not  be  aaBtsined. 

BcOTT,  3.t  dissenting. 

Appeal  from  superior  eonrt.  Pacific 
county;  N.  H.  Bloomfield,  Judge. 

Caples,  Hurley,  Allen  &  F.  D.  Wlnton, 
»nA  KsLDaga,  Holcumb  A  Blwood,loT  ap- 
pellant, U      FultoBt  George  J.  JIfooc(y, 


ProB.  Atty.,  and  A.  O.  Hardmty,  for  tlie 

State. 

Stiles,  J.  The  appellant  was  indicted 
Jointly  with  John  B.  ttose.iiteorge  F.  Bose, 
and  James  £.  Gibbons  tor  tiie  murder  of 
Sina  Frederlckson,  near  Sootb  Bend,  In 
Piicific  county,  on  Thursday,  January  30, 
18i>0,  and  was  tried  separately.  Before  the 
trial  a  motion  to  change  the  place  of  trial 
to  another  county,  on  the  ground  of  prel> 
udlce  on  the  part  of  the  community 
against  the  accused,  supported  by  numer- 
ous affidavits,  showing  the  circnlatlon  of 
some  intemperate  newspapw  articlea 
among  the  people  of  the  county,  and  con- 
slderable  hostile  feeling  In  the  neighbor^ 
bond  of  where  the  alleged  crime  was  com- 
mitted, was  made  and  denied.  But,  inas- 
much as  the  statute  (Code,  fi  1073}  seems 
to  vest  the  matter  of  a  change  of  venue  in 
a  criminal  case  entirely  in  the  discretion 
of  the  trial  court,  we  should  not  feel  war- 
ranted In  reversing  a  conviction,  unless 
the  discretion  hud  been  most  clearly 
abused.  Here,  however,  but  26  Jurors 
were  examined,  and  there  Is  no  complaint 
of  any  misconduct  on  the  part  of  the  Jury 
selected.  It  seems  to  be  probable  that, 
while  it  was  true  that  the  persons  quali- 
fied to  act  as  Jurors  who  lived  In  the  vicin- 
ity of  South  Bend  would  have  been  very 
few  by  reason  of  the  excitement  they  were 
under,  still  there  was  a  large  portion  of 
the  county,  from  which  the  jury  was  act- 
ually drawn,  where  the  excitement  did 
not  exist. 

The  prosecution  In  this  caserelied  entire- 
ly upon  the  testimony  of  George  Rose. 
Without  bis  statement  there  were  some 
circumstances  whlcb  might  have  pointed 
to  the  accused  as  the  person,  or  one  of  tiie 
persons,  who  had  committed  the  homi- 
cide; but,  under  the  theory  of  the  state 
upon  the  trial,  these  circumstances  were 
entirely  laid  aside,  and  became  of  no  value. 
George  Hose  was  the  first  witness  called 
for  the  prosecution,  and  the  dtfense  at 
once  objected  to  his  being  allowed  to  tes 
tify,  on  the  ground  that,  being  jointly  In- 
dicted with  the  prisoner  on  trial,  he  could 
not  be  a  witness  until  be  had  boeu  dis- 
charged. The  court  overruled  the  objec- 
tion, and  permitted  him  to  testify^  which 
appellant  urges  as  error.  But  under  the 
liberal  system  we  have,  which  permits  al- 
most every  person  to  testify  In  any  cause, 
whether  civil  or  criminal,  we  think  it  was 
not  error  to  allow  one  indicted  with  the 
prisoner,  but  not  put  upon  trial  with  him, 
to  be  used  as  a  witness.  Tlie  language 
or  section  1093  of  the  Code  Is :  "  When  two 
or  more  persons  are  included  in  one  proa- 
ecution,  the  court  may,  at  any  time  before 
the  defendant  has  gone  into  his  defense, 
direct  any  defendnat  to  be  discharged, 
that  he  may  be  a  witness  tor  the  state;** 
and  It  will  thus  be  seen  that  we  interpret 
the  word  "prosecution"  to  mean  "trial." 
It  can  work  no  substantial  injury  to  the 
accused  whether  the  witness  has  been  dis- 
charged or  not.  While  still  under  Indict* 
ment,  the  witness  cannot  be  used  as  such, 
unless  by  his  consent;  and  by  his  willing- 
nesn,  and  his  voluntary  act  of  testiying, 
which  be  should  never  be  allowed  to  do 
unless  It  Is  clearly  necewary  for  the  eaat 
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of  the  state,  he  earns  the  equitable  right 
to  a  dlscbai^e,  which  will  always  follow 
where  he  has  been  straightforward  and 
hooest  with  the  court;  whereas,  on  the 
other  hand,  If  he  has  been  dlscharKed,  and 
then  In  his  testimony  plays  false  with  tbe 
court,  the  order  of  discharge  wUl  be  set 
aside,  and  he  will  be  put  upon  trial,  even 
nu  his  own  confession.  Therefore  the 
temptation  to  press  hard  upon  tbe  ac- 
cused In  glTlng  his  testimony  la  equal  in 
either  case,  and  his  credibility,  not  his 
competency,  most  be  the  point  ol  attack. 

The  deceased,  Sina  Frederickson,  was 
Dndonbtedty  the  victim  of  a  most  brutal 
murder,  somewhere  near  the  time  alleged, 
(January  SO,  1890.)  and  It  is  almost  equally 
rrrtain  that  at  nearly  the  same  time,  and 
t>y  tbe  same  hand  or  hands,  her  husband, 
Jens  Frederickson,  meca  like  violent  death. 
Both  were  probably  Instantly  killed,— she 
by  a  rifle  boUet,  he  by  a  load  of  small  shot 
end  percuBslou  caps,  both  being  shot 
throngb  tbe  head.  Their  bodies  were 
fonnd  about  a  mile  apart,— hprs  being 
boried  under  the  refuse  of  a  hog-pen  upon 
tbe  premises  of  John  B.  Rose,  near  the 
shore  of  Shoal  water  bay,  about  four  mtl« 
below  Sonth  Bend,  and  on  the  opposite 
■Ide  ofWillapa  river;  and  fals  being  laid  In 
a  trail  made  by  cattle,  close  to  some  large 
logs,  further  to  tbe  west,  and  within  a  few 
rods  of  high-water  mark  on  the  buy.  The 

frare  tn  whlcb  Mrs.  Frederickson  was 
nried  bad  been  excavated  tn  a  depth  of 
two  or  three  feet;  bnt  her  husband  lay  in 
the  hollow  made  by  the  cattle  Id  Jumping 
over  tbe  logs  where  the  ground  was 
swampy,  and  was  covered  by  very  little 
earth  and  some  coarse  sods,  Just  enough 
to  bide  him.  His  body  was  discovered  ac- 
cldently  by  searchers,  while  hers  was 
pointed  out  by  Oeorgu  Rose,  when  all  tbe 
etfurts  ofthe  searchers  toflnd  Ithad  failed. 
These  two  nnfortanate  young  people,  only 
a  month  before  their  death,  had  taken  up 
their  residence  upon  certain  government 
land  adjoining  tbe  land  of  John  B.  Rose, 
and  were  living  In  a  boat-house  floated  up 
on  some  logs  at  high-water  mark.  The 
land  had  been  previously  several  times 
occnpled  by  different  claimants,  who  had 
abandoned  It,  and  Frederickson  Intended 
to  prosecute  n  contest  in  the  land-office  to 
clear  the  record  oiformerfltings.  ThuRose 
place  consisted  of  something  over  a  hun- 
dred acres,  and  had  upou  it  a  farm-bouee 
and  outbuildings,  an  orchard,  etc.  It  had 
been  settled  fur  many  years,  and  was  used 
by  Rose  as  a  place  to  keepcattle  and  poul- 
try, and  for  the  raising  of  supplies  tor  hia 
hotel  in  South  Bend,  where  be  lived.  No 
other  person  Jived  in  the  vicinity  of  this 
land,  and  the->country  around  was  wild, 
rough,  and  uncultivated.  The  ouly  means 
of  travel  upon  it  seems  to  have  been  tbe 
waters  of  tbe  bay  and  river.  Edwards,  the 
appellant,  was  a  young  man,  emplo.ved 
by  Rose  to  attend  to  the  cattle  and  other 
property  at  the  ranch,  and  lived  there 
alone;  but  It  had  been  for  some  time  ar- 
ranged that  he  should  quit  hia  employ- 
ment, and  a  man  named  Prlckett,  with  a 
family,  had  been  engaged  by  Ruse  to  take 
his  place.  Edwards  left  this  ranch  on 
Sunday.  February  2d,  and  In  all  probabil- 
ity, bad  It  not  been  tor  the  revelations  of 
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George  Rose,  he  would  have  been  mora 
than  suspected  of  this  double  crime,  al- 
though the  body  of  the  woman  might 
never  have  been  found.  But,  as  wilt  ap- 
pear In  the  aspect  In  which  the  case  was 
presented  at  the  trial,  this  presence  of  Ed> 
wards  so  close  to  the  scene  of  the  crime, 
and  so  near  the  time  when  the  Frederick- 
sons  were  missed,  cut  no  figure  at  all  as  a 
circumstance  tending  to  prove  his  guilt. 

George  Rose  was  the  first  witness  for  the 
state,  and  tbe  only  witness,  excepting 
those  who  were  called  to  corroborate  him 
by  showing  the  language  and  actions  of 
Edwards  futer  he  was  suspected  of  partltv 
Ipntlon  in  the  crime.  After  stating  that  he 
was  18  years  old,  and  that  be  knew  the 
Fredericksons,  he  was  asked  to  tell  the 
story  of  the  killing  of  tbe  Fredericksons  In 
his  own  way,  which  he  did  In  these  words: 
"  Well,  on  tbe  29th  day  of  January  father 
came  to  me  In  the  evening,  and  says  to  me 
he  wanted  me  to  go  down  to  tbe  place  the 
nextday  with  him  to  look  after somecattle. 
And  Ed.  GibbonsBtood  about  ten  or  twelve 
feet  from  him,  and  he  said  he  would  like  to 
go  down  with  us.  So  the  next  morning 
we  went  down  about  half  past  six  o'clock 
In  the  morning, — left  Sonth  Bend.  And  all 
three  went  down  to  the  place,  and  when 
we  got  down  there  we  saw  Edwards  was 
there;  and  we  went  In  the  house,  and 
father  and  Gibbons  and  Edwards  was 
standing  there  talking  awhile  In  front  of 
the  house,  by  the  gate.  Father  says  to 
Edwards:  'Tou  better  go  up  and  get 
Frederickson  to  help  bring  tbe  cattle 
down  ;*  so  father  and  Edwards  went  oft 
attcr  Frederickson,  to  bring  the  cattle 
down,  and  brought  him  down,  and  went 
down  after  tbe  cattle.  And  we  walked 
along  the  bluff,  and  there  was  a  hawk  set 
up  on  a  tree,  and  Gibbons  says  to  me, 
*  Give  me  your  gun.  and  I  will  see  if  I  can 
kill  that  hawk;'  and  I  let  him  have  the 
gun,  and  after  he  shot  the  hawk  he  kept 
tbe  gun,  thinking  he  might  see  some  geese 
to  shoot  at;  and  we  walked  dawn  until 
we  got  down  by  the  cow  trail,  and  Gib- 
bons walked  ahead, father  next,and  I  was 
behind  father,  and  Frederickson  behind. 
And  I  heard  Gibbons  say  to  Frederickson, 
'Look  here,  Frederickson,'  and  Just  then 
be  shot;  and  I  turned  around  and  said, 
'That's  a  pretty  way  to  use  a  man  after 
calling  bfm  to  help  drive  the  cattle  up;' 
and  Gibbons  sayp,  'That's  tbe  kind  of 
cattle  we  came  down  after.'  I  told  him  If 
I  had  kuown  that  I  would  not  have  come 
down  with  them.  So  after  Gibbons  shot 
Frederickson,  Edwards  walked  into  the 
brush,  and  got  a  spade  out,  and  began  to 
look  around  for  a  place  to  bury  him;  and 
it  was  in  tbe  cow  trail ;  and  father  says, 
'That's  good  enough  place  Tight  here;' 
and  Edwards  went  to  work  and  dug  the 
grave,  and  I  went  off  ten  or  fifteen  feet 
from  where  they  was,  and  sat  down  on  a 
log,  and  never  looked  up  at  them  until 
after  they  bad  the  gra  ve  ready,  and  called 
me  to  help  lay  him  in  the  grave.  They 
bad  his  gum  boots  pulled  off  and  gum 
coat,  and  laid  them  down  where  he  was 
dropped;  and  I  helped  put  him  in  the 
grave,  and  throwed  over  what  loose  dirt 
there  was,  and  then  they  pulled  some 
gram  sod  ai»,  and  put  It  oatopottaUo; 
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and  after  that  father  picked  up  bla  gam 
coat  and  boots,  and  tbrowed  them  down 
In  the  Blough,  a»  we  walked  along  about 
a  hundred  yarde  from  where  be  waa 
buried;  and  we  walked  up  to  the  house, 
and  as  we  got  alone  the  beach  fa  tber  said, 
'Better  hurrj*  up  and  get  Mrs.  Frederlck- 
aon  down:  she  may  suspect  Bomethlng,— 
Koaway;  so  they  went  up  and  got  Mrs. 
FrederlcksoD,  and  when  we  were  going  by 
the  house  Edwards  said  tome. 'tilveme 
your  shotgun.'  I  told  him  I  would  not 
let  him  have  It.  and  father  commenced 
cursing  and  swearing  at  me  because  I 
would  not  let  him  have  It;  and  Edwards 
said.  'I  will  go  and  getthe  rifle;  don't 
make  any  fuss  about  It;*  and  they  was 
gone  up  after  Mrs.  Frederlckson  about 
twenty  mlunteB;  and  I  heard  some  one 
Mroam,  and  I  went  out  and  looked,  and 
•aw  her  coming  along  the  fence;  father 
had  hold  of  one  arm.  and  Edwards  had 
hold  of  the  other:  dragging  ht^r  through 
the  mud-hole;  and  after  they  got  through 
the  mud-hole  Edwards  walked  ahead,  and 
lather  walked  behind,  and  Just  as  they^ot 
inside  the  gate  Edwards  picked  up  the  rifle 
and  walked  up  about  ten  feet  frctm  the 
gate,  and  Mrs.  Frederickson  got  inside, 
and  asked  what  they  bad  done  with  her 
husband.  Edwards  says,  *  We  shot  him;' 
and  she  says,  'Then  kill  me;  I  don't  want 
to  live  any  longer;'  and  Edwards  raised 
the  rifle  and  shot  her.  and  they  buried  her 
right  there  behind  the  pig-pen,  and  Ed- 
wards dng  the  grave;  and  alter  the  grave 
was  dug  father  called  me  to  help  put  her 
in  the  grave;  and  I  came  up  to  help  put 
her  In  thp  grave;  and  we  covered  her  up, 
and  threw  some  suds  on  top  of  her,  so 
they  would  not  see  the  loose  dirt;  and 
father  and  Edwards  came  back  to  Fmder* 
lckHon*8  boose,  and  locked  the  door;  and 
when  they  came  down  Edwards  carried 
the  shotgun,  and  Gibbons  carried  the  re- 
volver;  and  father  called  me  out  to  the 
front  of  the  house  by  the  gate,  and  he  had 
$50,  and  gave  it  to  me,  and  heaaidifhe 
ererfnnna  out  that  I  told  this  on  him  I 
would  be  dead  first;  and,  furthermore,  If  I 
went  down  to  the  place  next  week,  and  It 
?ame  up  stormy,  and  anybody  asked 
what  became  of  Frederickson.  to  say  that 
I  eaw  them  go  out  the  day  of  the  storm ; 
and  before  we  left  that  evening  Gibbons 
gave  me  the  revolver.  I  told  him  that  I 
did  not  want  It.  but  he  gave  it  to  me,  and 
I  kept  it  until  the  next—  We.  father,  Git>- 
bona,  and  I.Mtthe  place  aboutflve  o'clock 
that  afternoon,  and  got  up  to  South  Bend 
about  half  past  seven,  and  bad  supper  by 
ourselves,  my  alster  Prances  preparing  It. 
Edwards  stayed  at  the  honite.  He  was 
tn  take  the  boat  (Frederickson 'a)  and  put 
ft  out  and  sink  it  that  night  In  the  river; 
■wamp  it."  Apked  what  any  of  them 
stated  as  the  reason  for  kilting  these  peo- 
ple, he  Raid,  "Well,  father  wanted  to  get 
that  160  acres  of  land  tliere,  is  the  reason 
he  killed  them;"  and  that,  in  December 
previous,  Edwards  hud  cleared  a  spot  on 
the  Frederickson  land  to  build  a  hoiiue  on, 
and  told  Rose  he  would  take  the  plane  for 
him. 

We  have  given  thia  statement  in  full,  in 
the  words  of  the  witness,  for  the  reason 
that,  taken  with  the  other  facts  lu  the 


case.  It  1b  one  of  themoat  remarkable  cases 
In  the  history  of  criminal  law.  Here  la  a 
boy  of  18,  who  accuses  his  father,  a  man 
past  70  years  of  age,  of  planning  and  exe- 
cuting this  horrible  crime,  and  of  carrying 
his  son  into  It,  as  a  witness  of  a  double 
murder,  for  the  pitiful  motive  of  clearing 
the  way  to  the  poaelble  acquisition  of  a 
parcel  of  almost  worthless  land,  at  tbe 
same  time  that  nether  Uie  father,  Ed- 
wards, or  Gibbons  provides  himself  with 
any  weapon  whatevw  when  going  on 
their  expedition  of  murder,  but  depends 
entirely  upon  tbe  chance  shotgun  in  the 
hands  of  the  boy.  Geoi^e.  on  crosB-ex- 
amination,  admitted  having  bad  in  bla 
possession  a  pistol  belonging  to  Fred- 
erickson; thattthad  hadaleatherhandle; 
that  he  had  cut  the  leather  off,  and  also 
Frederick Bim 'a  initials  from  the  wood  be- 
neath tbeleather;  that  be  keptlt  under  his 
bed,  where  his  mother  found  It:  and  that, 
in  response  to  his  father's  question  where 
he  got  It,  he  had  answered  that  he  bought 
it  of  a  man  at  South  Bond.  He  also 
stated  that  be  had  been  to  the  ranch  with 
one  Conley  on  Saturday,  February  Ist,  to 
assist  Edwards  In  killing  a  beef;  and  that 
on  Saturday  afternoon,  having  got 
"pretty  full  of  liquor,"  he  went  down  to 
the  ranch  In  his  boat  to  take  Ed  wards' 
place  until  Prickett  should  arrive,  and  re- 
mained there  alone  Sunday  and  Monday. 
It  further  appeared  that  George,  shorUy 
after  hia  return  from  tbe  ranch  on  Mon- 
day, had  mentioned  in  tbe  hearing  of  vari- 
ous people  that  he  had  seen  the  Frederick- 
sons  go  out  on  the  bay  In  their  boat,  and 
disappear  in  a  sudden  squall.  This  set 
the  people  of  South  Bend  to  searching  lor 
the  bodies,  witb  the  raBultol  finding  Fred- 
erlckaon  In  the  latter  part  of  Fehraary. 
SuHplcion  was  immediately  directed 
towards  George  Rose,  and  be  was  ar- 
rested, and  charged  with  tbe  crlmeof  mur- 
der. Then  began,  on  bis  part,  a  series  of 
Btatementa  and  confessions,  which  con- 
tinueduntn  March8lBt,eaehbefngd)fferent 
from  all  the  others.  At  varions  times  he 
admitted  having  done  both  the  marders 
blmsell  on  Sunday,  February  3d,  bl«  ex- 
cuse being  that  be  bad  been  very  drunk, 
and  the  circumstances  that  he  had  procured 
Frederickson  to  go  out  wlthhlra  to  relieve 
some  cattle  that  were  mired,  when,  being 
behind  him,  he  had  aald,  "I^ok  here, 
Frederickson.  **  and  when  thelattertumed 
around  he  had  shot  him  down;  that  be 
bad  gone  to  the  Frederickson  house,  and 
told  Mrs.  Frederickson  that  her  huaband 
had  hurt  himself,  so  that  he  could  not  get 
away  from  the  Rose  bouse,  whereupon 
she  accompanied  him  to  the  ranch,  and 
was  there  shut  by  him  with  a  rifle  left  In 
the  bouse  for  killing  cattle;  and  that  he 
had  returned  to  the  Frederickson  house, 
got  the  pistol  and  some  money  there  on  a 
shelf,  and  locked  the  house,  after  which 
he  buried  the  bodies.  Again,  he  charged 
Edwards  with  tbe  whole  crime,  alleging 
that  be  had  found  it  out  by  seeing  the 
frcAh  earth  near  the  hog-pen,  and  digging 
down  until  he  came  to  the  body  of  Mrs. 
Frederickson;  and  that,  when  Edwards 
became  aware  that  he  knew  It,  the  former 
charged  hira  to  tell  the  drowning  story. 
Still  again,  he  said  that  some  other  w las 
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□nknoTrn  person  named  Andrew  Jnbniion 
peranaded  him  to  belp  kill  the  Frederick  • 
eons,  and  thattbeTdldltatFrederlckBon'a 
bonae.  carrying  the  body  away  the  next 
day,  February  8d.  On  the  2»tb  of  March 
tbe  Edwards  statement  was  rednced  to 
writlns*  and  slsned  by  George  Boae,  and 
witnessed  by  the  aberiK  and  bis  deputy. 
On  the  Wth  of  March  tbe  Johnson  state- 
ment was  likewise  signed  and  witnessed; 
and  on  the  same  day,  but  later,  be  made 
RDother  written  statement,  In  thA  main 
corresponding  tu  bis  testimony  In  chief  at 
tbe  trial,  which  was  witnessed  by  tbeattor- 
neystortbo  prosecotlon,  ths  sherUT,  and 
another.  On  the  31st  of  March  he  again 
took  tbe  crime  upon  bimsplf,  In  conversa- 
tion  with  appellant's  counsel,  saying  that 
be  bad  Implicated  tbe  others  because  the 
officers  would  not  listen  to  him  when  he 
said  tM  fUd  It  alone,  but  insisted  that  be 
had  others  with  him  In  tbe  murder.  At 
tbe  preliminary  ezaminatiou,  on  April  Sd, 
he  confirmed  his  last  written  statement, 
and  seems  to  have  rested  with  that  until 
about  one  week  before  the  trial,  when,  the 
sheriff  having  for  some  reason  taken  him 
upon  the  Rose  ranch^be,  In  the  presence 
of  the  sheriff  and  his  deputy,  reiterated 
the  story  that  he  had  himself  killed  tbe 
Fred^cksons,  and  lUnatrated  how  It  was 
done.  To  the  making  of  all  these  state* 
ments  the  witness  excused  himself  by  claim- 
ing that.  In  tbe  Orat  place,  his  attorney 
(who  was  not  tbe  attorney  of  any  of 
the  other  defendants)  bad  told  blm  that, 
it  be  told  dlllerent  stories,  tbe  state  wuald 
not  be  able  to  catch  him  oo  any  of  them, 
and  thus  he  would  get  olf;  aecoutlly,  that 
the  defendant's  counsel  had  told  him, 
after  be  bad  made  bis  written  statements, 
that  If  he  would  take  all  tbe  trouble  upon 
himself,  that  would  clear  tbe  others,  and 
tben  they  would  turn  about  and  help  him 
to  get  off. 

The  prosecution  maintained  that  the  sec- 
cmd  writtflostatement  of  MarchSOthwas  a 
tme  one,  and,  lor  the  purpose  of  showing 
wberrin  Itdltfers  from  George  Rose's  testi- 
mony, we  shall  here  include  a  part  of  It,  as 
f<^ow8:  "MynameisGeorgeRose.  Myage 
Is  19  years.  My  father's  name  is  John  B. 
Rose.  My  lather  wanted  this  160  acres  of 
land  that  Jens  Frederickson  took.  He 
wanted  Edwards  or  Gibbons  to  take  It, 
and  pay  out  on  It,  and  then  deed  it  to 
my  father.  Tbsy,  Qlbbons  (who  Is  one  of 
tbe  meanest  men  ever  came  Into  tbe  coun- 
try) and  Edwards  and  my  father  all 
made  It  up  as  to  how  they  would  kill 
Frederickson  and  biswlte.  After  Edwards 
made  dp  his  mind  to  take  the  place  for 
father,  he  cut  down  some  trees  on  the 
place,  but  father  found  out  after  Frederick- 
son  had  built  a  shake  shanty  on  tbe  claim 
that  Frederickson  bad  com  menced  a  con- 
test to  get  tbe  land.  On  Wednesday  or 
Thursday  of  tbe  last  week  In  January, 
father.  Gibbons,  and  I  took  a  dingee,  and 
eroased  tbe  bay  to  father's  ranch,  where 
we  found  John  Edwards.  We  had  It  all 
made  up  as  to  how  we  were  to  do  the  kill- 
ing." 

Now.ln  bis  testimony  George  repudiates 
all  knowledge  on  bis  part  of  the  purpose 
of  the  party  up  to  tbs  Instant  when  Fi'cd- 
eriekson  was  shot,  whereas  in  the  stata- 
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ment  he  shows  full  parttcfpatlon  In  tbe 
scheme  before  they  left  Soutb  Bend ;  the 
bearing  of  which  is  that  under  the  state* 
ment  he  was  not  only  an  accessory  before 
tbe  fact,  but  an  active  parttcttps  crtmlnta, 
whereas,  according  to  bis  testimony,  be 
was  the  Innocent  vletlni  of  association, 
^vho  protested  to  the  extt^nt  ot  refusing 
his  gun  at  the  assassination  of  the 
woman,  and  afterwards  merely  endeav- 
ored to  shield  bis  father,  wblcb  be  had  a 
right  to  do,  under  the  statute.  His  testi- 
mony was  therefore,  In  the  presence  of  bis 
statement,  all  tbe  more  carefully  to  be 
scrutinized,  as,  if  believed  as  he  gave  It,  It 
exonerated  himself  from  all  responsibility 
for  these  two  crimes,  at  the  expense  of  his 
father  and  the  other  two  men. 

On  Sunday,  February  2d,  Edwards 
went,  by  way  ot  Astoria,  to  Portland, 
where  he  remained  a  few  days,  and  then 
returned  to  South  Bend  and  the  vicinity  of 
Shoal  Water  bay.  Snsplcton  had  been 
roused  against  him  In  connection  with 
the  Frederlcksons.  and  he  became  aware 
of  It.  But  he  did  not  go  away,  and  on 
the  17th  of  March  he  was  at  Wlllapa  City, 
a  small  village.  He  was  drinking,  and 
there  were  several  men  In  and  about  tbe 
saloons  that  he  visited,  who  sought  to 
get  him  tu  commit  himself  in  some  way 
by  trying  to  lead  him  to  talk  of  tbe 
Fi-ederlcksons,  and  by  listening  to  his 
maudlin  talk  as  be  sat  dozing  In  drunken 
stupor  over  a  stove.  He  evidently  know 
when  awake  what  they  were  driving  at, 
and  sought  to  avoid  them.  But  out  of 
It  all  be  seems  to  have  said  to  one  person, 
'*I'm  tn  trouble;  I'm  watched,  and  I  want 
to  get  out  ofthls  country;**  and  when  told 
he  mustn't  mind  such  things,  he  answered, 
"You  would  U  you  were  in  my  place." 
Another  questioned  blm  about  the  Fred- 
erickson land,  whereupon  Edwards  salii: 
"I  suppose  you  have  heard  about  those 
people  being  drowned  there?  Yes;  they 
were  drowned,  because  I  was  there  two 
days  after  they  were  drowned.  Oh,  that 
poor  woman!  the  laut  expression,  as  be 
leaned  sorrowfully  towards  the  witness. 
A  third  heard  blm  say,  as  be  sat  nodding 
by  the  stove.  "I  might  kill  a  man,  but  I 
couldn't  kill  a  woman."  Tbe  same  wi^ 
ness  described  him  as  staggering  drunk. 
A  fourth  witness  heard  him  say:  ''That's 
all  right,  Frederickson;  that's  all  right." 
In  the  hearing  ot  a  flrth  he  said:  "Why, 
damn  it,  I  didn't  kill  the  woman;  I 
couldn't  do  such  a  thing."  All  this  was 
occurring  from  8  o'clock  in  the  afternoon 
until  3  o'clock  the  next  morning;  but 
nothing  more  definite  than  this  came  out 
of  It.  At  another  time  a  witness  testified 
he  had  been  talking  to  Gibbons  and  John 
B.  Rose  In  the  lall,  and  both  were  protest* 
ins  their  innocence;  "and  the  defendant 
[Edwards]  there  was  sitting  with  his  back 
toward  me.  He  didn't  look  at  me,  but 
says  be:  'I  am  innocent  ot  this  murder, 
but  I  would  like  to  tell  who  tbe  guilty 
parties  are.'"  The  witness  Interpreted 
this  as  an  expression  of  a  desire  on  the 
prisoner's  part  to  make  some  statement, 
and  so  told  tbe  sheriff,  who  at  once  saw 
Edwards,  and  asked  blm  if  he  wished  to 
say  anything.  He  said  be  did  not.  and 
dented  having  used  the  expression  atttlb- 
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nted  to  him.  Althongh  Qeorge  Rose  did 
>not  testtty  to  anythlus  of  the  sort,  the 
-court  allowed  the  prosecntton  to  show 
that^wltliln  a  few  rods  of  where  Fredrick- 
son'a  body  was  fouod,  Bome  time  Id 
March,  peraonB  had  noticed  a  rectangular 
hole  at  the  Hhore  end  of  a  little  slough.  It 
was  about  the  size  of  an  ordinary  grave, 
and  the  tide  flowed  in  and  out  of  it  from 
the  slough.  Its  sides  looked  as  though 
they  bad  been  dug  with  a  spade.  But 
George Bosedld  say  that  Edwards  had  got 
a  spade  out  of  the  brosb  near  there,  with- 
in a  few  minutes  after  Frederlckson  was 
shot.  Therefore  the  argument  was  that 
this  hole  was  a  corroboration  of  the 
spade  part  of  George's  testimony,  as  well 
as  that  this  was  really  a  gnive  dug  tor  the 
reception  of  a  corpse  by  Edwards.  The 
same  witness,  moreover,  stated  that 
John  Rose,  wben  spoken  to  about  the 
bole,  said  tiiat  a  cow  mired  tbere,  and 
had  been  dog  oat. 

We  have  now  stated  the  substance  of 
all  the  prosecution's  testimony  In  the 
case,  and  It  would  seem  that  it  was  all 
that  it  was  possible  to  produce,  as  extra* 
ordinary  efforts  were  made  by  the  author- 
ities and  citizens  to  secure  the  conviction 
of  the  parties  guilty  of  the  Fredrlckson 
murders.  During  a  part  at  least  of  the 
five  mouths  from  the  time  of  his  arrest  to 
the  trial  of  Edwards,  George  Rose  was 
the  willing  assistant  of  the  prosecution, 
able,  certainly,  and  preeumab.y  ready,  to 
point  out  every  circumstancev  iiich  would 
tend  to  corroborate  bis  statement.  Able 
eouns^  wereemployed  to  assist  thestate's 
prosecutor,  both  Id  developing  testimony 
and  In  trying  the  cam.  But  to  oar  minda 
the  case  went  to  the  Jury  opon  the  testi- 
mony of  George  Rose  absolutely  uncor- 
roborated in  any  particular  whatever;  lor 
the  drunken  whinings  of  Edwards  In  the 
Wlllapa  saloons,  even  though  they  con- 
tained within  them  anything  more  damag- 
ing than  the  maudlin  protests  of  one  be- 
lieving himself  surrounded  by  suspicious 
enemies,  were  not  corroboration  of  any- 
thing testified  to  by  George  Rose,  nor  did 
they  show  any  adraission  or  knowledge 
of  any  fact  connected  with  the  crime 
charged.  The  court  below  apparently 
thought  differently,  lor  a  motion  to  direct 
an  acquittal  at  the  close  of  the  state's 
case,  on  the  ground  that  there  was  no 
corroboration  of  George  Rose,  was  denied, 
although  the  court  in  Its  charge  to  the 
Jury  ruled  strongly  that,  to  convict  one 
charged  with  crime  npon  the  testimony 
of  an  accomplice,  the  accomplice  must  be 
corroborated  In  some  material  matter 
tending  to  show  the  accused  to  have  been 
Implicated  in  the  commission  of  the  crime. 
Still,  It  may  be  that  the  court  meant  to 
leave  It  to  the  Jury  to  say  whether  George 
Rose  was  or  was  not  an  accomplice  at 
all;  HS,  If  fall  credit  were  given  to  his 
statement,  we  have  shown  that  he  was 

Enllty  only  of  concealing  a  crime  of  which 
e  was  a  witness,  but  In  which  he  did  not 
participate.  This  state  of  things  must  ap- 
pear remarkable  to  any  one  looking  at 
this  casd  dispassionately.  John  B.  Rose 
was  a  man  70  years  old,  who  had  resided 
In  and  near  South  Bend  many  years.  He 
kept  a  hotel  at  whlcb  some  40  people 
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were  regular  boarders,  and  was  well 
known  to  everybody  about  there.  Ed- 
wards we  have  somewhat  described.  Gib-, 
bons  was  a  yonug  man  who  had,  wttfala 
three  weeks  only,  come  to  the  nelghboiv 
hood  a  stranger,  boarded  at  the  Roee 
house,  and  was  engaged  with  several 
others  In  slashing  timber  near  tbe  town. 
Yet  not  a  single  witneps  was  called  by 
the  state  to  show  that  these  men  had 
been  seen  talking  together  at  any  time, 
or  leaving  In  a  boat  upon  the  river,  or  re- 
turning from  the  river,  or  taking  a  supper 
alone,  or  In  any  way  consorting  together 
as  men  having  some  common  purpose  of 
BO  serious  a  character  as  murder  In  view; 
something  of  which.  If  there  had  been  any- 
thing as  described  by  George  Rose,  must 
bave  been  developed  iu  the  excitement 
which  followed  upon  the  discovery  of  the 
foul  murder  of  these  two  young  people. 

Upon  this  appeal  tbe  atate  seenu  to 
concede  that  George  Rose  waa  an  accom- 
plice ;  but  It  maintains  that,  In  the  Ont 
place,  there  was  someeorroboratloa;  and 
that,  aeeoDdly,  no  corroboration  was  nec- 
essary In  law,  but  that  the  uncorroborat- 
ed testimony  of  an  accomplice  In  this  state 
goes  to  the  Jury  llKe  the  testimony  of  any 
other  witness,  and  that  the  court  is 
bound  by  the  verdict  vqually  as  though 
the  witness  were  In  no  way  complicated 
with  the  body  of  the  crime,  we  have 
shown  bow  we  regard  the  matters  which 
are  claimed  to  be  corroboration;  that 
they  are  wholly  Immaterial.  As  to  the 
other  point.  It  Is  true  that  we  have  no 
statute  requiring  the  corroboration  of  an 
accomplice,  such  as  Is  found  in  a  few  of 
the  states.  It  ts  also  trne  that  at  com- 
mon law  conviction  upon  the  unsupported 
testimony  of  an  accomplice  was  upheld, 
to  the  extent,  at  least,  that,  although  the 
hlghercourts  and  law-writers  laid  It  down 
that  a  trial  court  ought  to  advlsethe  Jury 
not  to  convict  on  such  testimony  ,lt  was  not 
reversible  error,  even  if  they  did  not  so  ad- 
vise. Yet  tbe  books  are  full  of  cases  from 
courts  not  bound  by  any  statute,  both  In 
England  and  America,  where  corroboration 
has  bcon  held  necessary.  1  Amer.  &  Eng. 
Euc.  Law,  tit.  "Accessory,"  6  18.  p.  74. 
Cases  are  rare.  Indeed,  where,  if  tbe  prose- 
cutor has  the  assistance  of  a  willing  ac- 
complice, no  corroborattve  testimony  can 
be  produced.  In  practice  It  Is  almost  In- 
variably attempted,  and  Juries  are  told, 
as  In  this  case,  that  unless  there  Is  corrob- 
oration thpy  should  acquit.  Perhaps  tbe 
true  view  of  tbe  matter  Is  that  In  many, 
if  not  the  most,  cases,  the  evidence  of  an 
accomplice,  uncorroborated  in  material 
matters,  will  not  satisfy  the  honest  Jndg- 
ment  beyond  a  reasonable  doubt,  and  that 
It  ts  clearly  Insufficient  to  authorize  a  ver^ 
diet  of  guilty.  But  there  may  occur  other 
cases  where,  from  all  the  circumstances, 
the  honest  Judgment  will  be  as  thorough- 
ly satisfied  from  the  evidence  of  the  accom- 
plice of  the  guilt  of  the  defendant  as  it  Is 
possible  it  could  be  satisfied  from  human 
testimony;  and  In  such  cases  Justice  de- 
mands that  the  evidence  be  accepted,  so 
far  as  the  court  Is  concerned.  Collins  v. 
People,  98  111.  584.  The  testimony  ut 
George  Rose  waa  not  of  the  latter  class, 
and  tbe  cunrt  below  did  wigbt  to  ebatge 


Digitized  by  Google 


Waab.]  EDiTARD 

the  Jarynot  toconvlct  without  corrobora- 
tion. Here  was  a  buy  of  18  or  19  yeara. 
who  was  precocloas  enough  to  xeffuli  of 
liquor;"  who  neTer  went  anywhere  with- 
out a  gan;  who,  upon  hia  admission 
made,  aaw  theae  peranns  killed ;  who  had 
the  money  of  Frederlckaon  and  his  pistol ; 
who  slept  soundly  for  two  nights,  alone 
In  the  runch  house,  within  a  tew  feet  of 
where  Mrs.  Frederlckaon  lay  burled  in 
filth;  who  spread  the  news  of  the  drown- 
ing of  the  FrederlcksoDs;  who  told  his 
stories  without  number,  and  equally  va- 
ried; who  stood  by  with  unmoved  calm- 
nesa  when  atrong  men  sickened  In  their 
labor  ot  removing  the  dead  woman  from 
berborrible  graTe.  and  would  fatmaelf  have 
assisted  butthat  theeherin prevented  him: 
who  never  suffered  a  tremor  when  be  en- 
countered hia  father  after  Implicating  him 
Id  bo  desperate  a  toil ;  and  who,  in  the 
course  of  a  trial  lasting  a  week,  was  ap- 
parently the  coolrat  person  in  tba  court- 
room, admitting  frequent  falsehoods,  but 
atlcking  bard  to  faisghastlystory.  To  say 
that  such  a  witness  should  not  be  distrust- 
ed would  be  to  mock  at  Jufitlce,  and  flioK 
men's  Uvea  to  the  wind.  John  Edwards 
may  be  guilty  ot  participation  In  this  m  ur- 
der,  but  It  ia  beyond  human  credibility 
that  George  Koae^a  story  should  be  taken 
as  true  in  any  material  particular,  oaleaa 
It  be  against  himself,  while  it  Is  unsup- 
ported by  some  creditable  testimony. 

We  shall  not  allude  at  any  length  to  the 
defense,  which  was  entirely  devoted  to 

S roving  an  allbl  lor  George  Rose,  John  B. 
oae.  and  01bbonf>.  Edwards  was,  con- 
fessedly, at  the  Bose  ranch  on  Thursday. 
January  30th.  But  a  dozen  or  more  per- 
sons testified  that  John  B.  Bose  was  sick 
with  "la  grippe"  from  Sunday  the  26th  to 
Friday  the  31st,  and  that  he  was  confined 
to  bis  room  all  day  ot  the  30th:  that 
George  was  athotneThursday  and  Friday, 
doing  chores  about  the  house  and  lathe 
rillaea;  and  that  Gibbons  was  at  his 
work  slashing  all  the  week.  Many  of  the 
witnesses  were  clear  as  to  the  date,  fixing 
It  with  reference  to  the  closing  of  the  vil- 
lage school,  which  occurred  Friday  afteiv 
noon,  with  an  exhibition  which  George 
attended,  and  which  he  helped  arrange 
tor  the  day  and  evening  before.  The 
teacher,  a  young  lady  from  Oregon,  board- 
ed at  the  Bose  bouse,  and  to  her  the  state 
accorded  worthiness  of  btdlef.  The  others 
were  lees  positive;  but  the  Jury  evidently 
disbelieved  them  all,  and  gavefull credence 
to  George  Bose.  The  verdict  was  guilty, 
and  the  sentence  death.  For  the  verdict 
we  see  no  way  to  account,  exrept  upon 
the  theory  that  the  Jury  totally  miacon- 
atraed  the  value  ot  the  testimony  offered 
In  corroboration,  which  they  might  well 
do.  In  view  of  the  court's  refusal  to  direct 
an  acquittal;  or  there  was  such  prejudice 
and  passion  created  In  their  minds  that 
they  were  Incapable  of  rendering  a  ver- 
dict according  to  the  evidence.  There 
were  many  assignments  ot  error  which  we 
have  not  touched  upon,  but  we  are  so 
thoroughly  satisfied  that  the  appellant 
should  have  a  new  trial,  on  the  ground 
referred  to,  that  It  is  not  necessary  to  con- 
aidertbem.  The  Judgment  lsreve»ied,aud 
a  new  trial  granted. 


9.  STATE.  JBB 

AiTDEBB,  C.  J.,  and  DuNBA*,  J.,coiie9r. 

Scott,  J.  I  dissent.  I  do  not  think 
this  Is  a  case  that  should  be  reversed  upon 
the  question  of  fact.  The  record  disclosea 
no  error.  There  was  some  eorroborating 
evidence  to  support  the  testimony  ol 
George  Bose,  and  it,  with  his  testimony, 
was  all  before  the  Jury  for  due  considera- 
tion. Simply  because  reading  the  testi- 
mony now  might  nut  convince  one  ot  the 
guilt  of  the  defendant  will  not  warrant  a 
reversal.  The  Jury  had  the  advantage  of 
seeing  the  witnesses  upon  the  stand,  and 
bearing  them  testify,  and  the  Jaiy'a  judg- 
ment o(  the  tacts  la  the  safest  to  follow. 
It  Is  going  too  far  to  say  that  there  was 
nosnffldent  proof  ot  guilt  upon  which  a 
conviction  can  be  based,  i  chmk  the  evi- 
dence tor  the  prosecution  shown  by  the 
record  wlU  bear  a  more  favorable  state- 
ment than  is  given  in  the  majority  opfn< 
ion.  but,  as  the  ease  is  to  be  retried,  it  to 
perhaps  best  to  retrain  from  any  extended 
coDtra,  argument  upon  the  proofs.  How- 
ever, the  fact.  It  It  Is  a  tact,  that  none  of 
George  Rose's  statements  wherein  he 
charged  the  accused  of  the  crime  were  en- 
tirely true,  does  not  aflurd  ground  tor  r^ 
varsing  tbe  case.  He  was  a  man  of  hard- 
ened and  abandoned  character,  and,  it 
seems,  at  no  time  repentant,  bat  bla  con> 
duct  dues  not  show  that  he  was  especially 
desirous  of  shielding  himself,  although  at 
times  such  a  desire  may  have  operated  up- 
on bis  mind,  and  In  this  regard  a  plausi- 
ble reason  lis  given  for  his  contradictory 
statements.  That  ba  Implicated  tba 
others  for  the  reaaon  he  la  said  thereafter 
to  have  given,  that  the  oflSeers  would  not 
believe  him  when  he  said  he  committed  It 
alone,  and  insisted  that  he  bad  assistance, 
is  very  unreasonable.  At  the  trial  he  was 
kept  upon  the  stand  a  long  time,  and  was 
subjected  to  a  rigid  and  lengthy  cross-ex- 
amination, bis  testimony  in  the  main  was 
consistent,  and  there  la  mnch  that  can  be 
aald  in  favor  of  the  truthfulness  of  his 
statement  as  ftnally  given;  but  quite  like- 
ly he  was  actuated  at  the  last  moment, 
when  confronted  with  the  solemnity  of  a 
trial  of  that  kind,  with  a  desire  to  shield 
himself  and  bin  father  as  much  as  possible, 
by  showing  no  previous  knowledge  ot  Uls 
own,  and  imputing  the  actual  killing  to 
Edwards  and  Gibbons.  The  alibt  the  de- 
fense undertook  to  establish  was  not  con- 
clusive; most  of  the  testimony  relating 
thereto  might  have  been  true,  as  It  proba- 
bly was,  and  yet  sufficient  time  left  fur  the 
com  mission  of  the  murders  on  themorntng 
of  January  80th,  as  alleged.  These  mur- 
ders, if  committed  aa  daimed,  were  no 
doubt  under  prevlons  consideration  for 
some  time  by  some  of  the  parties.  John 
B.  Rose's  sickness  might  easily  have  been 
feigned.  The  corroborating  testimony 
may  all  have  been  subject  to  some  expla- 
nation compatible  with  innocence,  but  the 
Jury  bad  all  of  this  before  them,  the  Judge 
was  a  competent  and  cartful  one,  the  d»^ 
fendant  was  assisted  by  able  attorneys, 
and  he  apparently  had  a  fair  trial,  and  I  do 
not  think  the  verdict  and  judgment  should 
be  disturbed.  Human  tribunalaarefaulty 
at  best,  and  it  is  impossible  In  a  case  like 
this  to  approach  abaoluta  certaiutyi  but 
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ttrerj  proteetloR  ts  thrown  aroand  the 
accused,  anderoarsyBteiu  of  criminal  ]arlB> 
prudence,  and  the  liablltty  to  err  asalnst 
him  upon  the  qaeatlon  of  fact,  while  pos- 
sible. 1b  very  remote.  Only  In  extreme 
casefl  should  the  appellate  court  laterfei-e 
to  set  aside  aconvlctlun  upon  that  ground, 
and  this  la  not  such  a  case. 

(f  Waah.  8L  no) 

Bon  T.  Statb. 

(auipnme  Court  of  WatMnQtxn.  HbkA  li, 

180L) 

MtnmBB— TBsmoirr  or  Accohplicb  —  Corbobo- 

aiTIOK— COMFSTBHOT  OV  JUKORS— EviDEXCB. 

1.  OnatrlalfOF  murder,  the  principal  witness 
was  an  sooomplice,  who  had  told  aoumberof  coa- 
fliotioff  stories,  sometimes  taJclng  the  murder  en- 
tirely upon  himself,  and  sometlmflB  charging  it 
upon  others.  He  admitted  numeroua  falsehoods, 
and  testified  that  defendant,  who  was  his  father, 
had  participated  in  themuraer;  and  tbat  he  him- 
self had  no  prerlooB  Imowledse  tbat  murder  was 
Intended,  la  oorroboraUon  It  was  shown  that 
defendant,  when  solicited,  had  Indignantly  re- 
fused to  subscribe  money  to  investigaie  the  mur- 
der, saying  that  he  was  blamed  for  it;  that  he 
was  much  agitated  by  the  arrest  of  his  son;  that 
he  told  him  not  to  talk  to  any  one,  but  when  the 
case  came  to  trial  to  tell  the  truth  about  how  the 
man  and  woman  went  out  in  a  boat,  and  were 
drowned;  and  he  gave  as  a  reason  for  so  much 
•hooting  that  his  son  had  been  banting,  bnt  that 
he  did  not  want  aaythlog  lald  about  It.  Defend- 
ant teM tided  that  he  said  the  latter  incident  oc- 
curred months  before  the  marder,  and  was  crarob- 
orsted  in  Uils  by  his  son.  Several  testified  that 
defendant  was  at  borne  sick  on  the  day  of  the 
nrarder.  Held  not  sufBcient  to  snstaio  a  conric- 
tlon.   Boon,  J.,  dissenting. 

9.  One  who  states  tlist  be  has  read  news- 
paper aooounts  of  tbe  murder,  has  heard  the  opin- 
ions of  others,  and  formed,  but  not  expressed, 
one  of  his  own,  but  that  It  will  have  no  Infiuence 
on  him  as  a  Juror,  and  that  he  can  try  the  case 
fairly,  is  competeat. 

&  A  lurorsUted  that  bahad  talked  about  the 
ease  with  80  or  40  people.  Including  one  of  tbe 
Jury  who  bad  tried  a  person  indicted  Jointly  with 
the  defendant,  and  had  read  newspaper  reports 
of  the  testimony  before  the  coroner's  Jury  and  at 
ttie  preliminary  examination;  that  his  opinion 
was  confirmed,  and  strong  evidence  would  oe  re- 
quired to  remove  it,  but  that  he  would  be  gov- 
erned bv  the  law  and  the  evidence,  pnd  could  lay 
aside  sll  previous  impressions,  lltld  incompe- 
tent  Scorr,  J.,  dissenting. 

4.  Defendant's  statement,  before  the  trial, 
that  his  son  bad  confessed  to  blm  the  commission 
of  the  murder,  cannot  bo  contradicted  by  the  pros- 
ecution In  Its  evidence  In  chief.  Scott,  J.,  dis- 
senting. 

Appeal  from  auperlor  court,  Pacific  coun- 
ty; N.  H.  Bloomfibi.d,  Judpe. 

CHjili'n,  Hurley,  Allen  <ft  F.l).  Winton  and 
Kaimga,  Holcomb  dt  Elwood,  for  appel- 
lant. U.  W.  Fultoa.  Geo.  J.  Moody,  Pros. 
Atty.,  and  A.  O,  Uardeaty^  lor  tbe  State. 

Stilrh,  J.  The  separate  trial  of  John 
B.  RoBo  for  the  murder  of  Slna  Frederlck- 
«ou  occurred  in  the  week  following  that 
olJohn  Edwards,  and  with  the  same  re- 
sult. The  teatlmouy  uf  George  Rose  was 
produced  as  before,  and  other  witnesaes 
were  called  to  corroboratehlm.  The  same 
line  of  proof  wns  followed.  Tic.,  that  of 
showing  expreasionB  dropped  by  the  ac- 
cused, which,  It  waa  claimed,  CBtabllahed 
a  E;ullty  knowledge  on  his  part  of  the 
crime,  and  a  participation  In  it. 


Marlon  BoHard  wascalled  aa  a  |aror,  snd 
upon  exaniloatlon  stated  tbat  be  bad  read 
Huch  accounts  of  the Frederlckson  affair  as 
were  publiahed  In  the  current  newspapers; 
that  be  had  talked  with  other  persona  In 
reganl  to  It,  and  heard  them  express  opin- 
ions ;  tbat  he  had  formed,  but  bad  not  ex- 
pressed, an  Impression  or  opinion  of  bis 
own;  bnt  he  further  stated  thatbia  former 
impression  would  have  no  influence  upon 
blm  as  a  Juror,  and  would  not  canae  blm 
to  construe  the  evldeuce  upon  tbe  aide 
to  which  bis  impresHlon  bad  previously 
leaned.  A  challenge  tor  cause  was  denied, 
bnt  we  think  the  rnling  was  correct.  Jo- 
seph Kaiser  was  another  Juror.  He  was  a 
laborer  ou  the  farm  of  James  Albright,— 
one  of  the  jurors  on  the  trial  of  Edwards; 
talked  with  Albright  and  30  or  40  others 
about  the  case;  read  the  newspapera.  In- 
cluding accounts  of  the  testimony  before 
tbe  coroner's  Jury,  and  at  the  preliminary 
examination;  had  to  a  certain  extent 
formed  an  opinion  aa  to  the  gnllt  or  Inno- 
cence of  John  B.  Rfise,  which  had  not  been 
changed;  It  was  a  confirmed  opinion, 
which  it  would  require  evidence  to  re- 
move ;  If  sworn  as  a  Jnror  It  would  require 
strong  evidence  to  remove  his  opinion  as 
to  the  guilt  or  Innocence  of  the  defendant; 
be  would  be  governed  by  tbe  aTldeDoe  aa 
g^ven  at  the  trial,  and  tbe  law  as  ebarieed 
by  tbe  court;  could  lay  aside  all  his  pre* 
vious  Impressions,  but  still  bad  an  opin- 
ion, though  not  a  decided  opinion.  De- 
fendant's challenge  for  cause  was  denied. 
This  was  error.  The  liberality  ofcourts  In 
the  matter  of  accepting  Jurors  who  have 
read  and  heard  of  what  purports  to  be 
the  facta  In  a  criminal  case  ts  very  ranch 
greater  than  formerly,  but  they  have  not 
yet  reached  a  point  where  one  who  statea 
that  be  has  an  opinion  which  it  would 
take  evidence  or  strong  evidence  to  re- 
move can  be  taken  aa  a  Juror  In  a  criminal 
case  where  tbe  life  of  a  prisoner  Is  in 
Jeopardy.  By  the  court's  ruling  the  de- 
fense was  compelled  to  peremptorily  chal- 
lenge the  Jnror  to  avoid  the  danger  ot  his 

Presence  with  a  fixed  opinion  In  bis  mind, 
'here  muat  have  existed  In  the  opinion  of 
the  court,  notwithstanding  his  assertion 
to  the  contrary,  a  doubt  whether  or  not 
lie  could  be  fair,  which  should  have  been 
resolved  In  favor  of  tbe  prisoner. 

Tbe  testimony  of  George  Rose  was  In 
every  material  respect  the  same  aa  In  the 
Kdwards  Case,  ante,  258,  excepting  tbat 
upon  hla  croas-examlnatlon  be  made  It 
clear  that  when,  as  alleged,  the  party, 
coni^lsting  ot  hlKfather,  Gibbons,  Edwards, 
Frederlckson,  and  himself,  left  tbe  Rose 
bouse  to  go  down  after  thecattle,  no  mem- 
ber of  the  party  carried  or  had  mentioned 
in  his  hearing  any  gun  or  weapon  of  any 
kind;  that  he  was  the  last  to  leave  the 
yard  with  bis  shotgun,  which  was  then 
unloaded;  that  without  any  suggestion 
from  the  others  be  carried  the  gun,  and 
loaded  It  an  he  went;  and  that  nothing 
was  enid  about  the  gun  until  Qibbons 
took  It  to  shoot  the  hawk.  He  also  par- 
ticularly described  how  he  spent  his  Ume 
on  Sunday  and  Monday,  February  2d  and 
Sd,  when  he  was  alone  at  the  ranch,  feed- 
ing the  cattle,  preparing  tats  meals,  and 
quietly  reading  a  book.  Tb«  name  ol  tbe 
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book  he  could  not  at  Bret  give,  bat  finaHy 
said  it  was  "Tenuis."  Couneel  eaggested 
"TennyBon,"  and  he  agreed  that  that  was 
the  name  ollt;  but  beyond  that  there  were 
stories  in  "prose,"  which  he  arterwurds 
changed  to  "poetry;"  he  eould  not  say 
what  anything  he  read  was  a  bunt.  Be 
further  said  tliat  Monday,  February  8d, 
was  a  very  stormy  day. 

In  tbis  case  the  corroboration  was,  If 
anything,  weaker  than  in  the  Edwards' 
Case.  John  Anderson  was  active  In  rais- 
ing a  public  subscription  of  money  to  em- 
ploy a  detective  and  a  lawyer  to  Investi- 
gate the  disappearance  of  the  Frederick- 
sons,  and  went  to  Rose's  house  in  South 
Bend  to  ask  blm  to  contrtl<ute.  Rose  was 
IndlKoant;  said  he  was  being  blamed  fur 
it,  and  would  give  nothing.  He  related 
what  Geot^e  had  said  about  the  Freder- 
Icksons  going  out  and  being  lost  on  the 
bay,  and  appealed  to  George,  who  was 
preeeut,  to  say  11  it  was  not  true;  and 
gave  us  a  reason  why  the  bodies  did  not 
float  that  other  persons  had  beendrowned 
there  and  never  been  found :  his  theory 
being  that  cratm  or  seals  atetbem.  Many 
other  people  whom  the  witness  met  had 
the  same  belief  as  to  the  drowning,  and  a 
nnmber  refused  to  sobscribe  to  the  fund. 
The  sheriff  arrested  George  Rose  in  the 
presence  of  bis  father,  at  South  Bend,  and 
described  the  old  man  as  being  rery  much 
agitated  by  it.  He  was  allowt^d  by  the 
sheriff  to  have  an  Interview  with  George 
in  the  presence  of  one  Sweet  and  Elwood, 
an  attorney;  and  afterwards,  when  the 
sheriff  was  taking  his  prisoner  to  the  boat 
for  Bay  Center,  John  Rose  stepped  up  to 
hlBKunond  said  to  him:  "Now,  George, 
don't  you  talk  to  any  one  unUl  you  come 
up  before  the  court,  and  then  you  tell  the 
truth.  You  tell  the  court  about  seeing 
Fredericksons  go  out  on  that  stormy  day 
In  the  boat,  and  about  a  storm  coming 
up,  and  you  thought  they  were  drowned. 
Ue  asked  permission  to  send  a  man  along 
in  the  boat  to  protect  George  from  mob 
violence,  and,  being  invited  himself  to  go, 
replied  that  he  dared  not,  as  threats  were 
being  made  against  his  own  life  by  per- 
sons who  said  they  would  mob  him  if  he 
went  outside  of  South  Bend.  Gibbons 
was  sent  by  Rose  to  do  what  he  could  for 
George.  The  defendant  12ose  left  home 
on  Sunday  February  2d,  and  went  to  Oys- 
tervIHe  to  attend  aaeulonot  the  county 
commissioners,  and  on  his  return  from 
there  visited  a  newspaper  office  at  South 
Bend,  and  told  the  persons  he  met  there 
in  their  conversation  that  his  son  George 
last  we(>k,  at  his  place  near  South  Bend, 
had  wounded  a  wild  goose,  and  by  tying 
a  string  to  Its  leg  had  caused  it  to  attract 
others,  so  that  be  was  enabled  to  hill  13 
geeae.  One  witness  nald  he  added:  "I 
didn't  know  butwhat  people  would  think 
It  strange  there  was  bo  much  shooting 
going  on  up  there,  and  I  thought  1  would 
tell  you  what  It  Is,  so  if  there  Is  anything 
said  about  It  yuu  would  know."  Anoth- 
er witness  said  his  remark  was:  "Tou 
needn't  mratlon  any  names  In  the  pa- 
per," wltueM  supposing  It  was  given  to 
lilra  as  an  item.  Another  rememl:>ered  his 
saying  he  thought  it  was  a  pretty  smart 
triekf  but  he  did  not  want  anything  said 


about  it.  Defendant  maintained  that  he 
said  this  incident  occurred  "last  fall,"  in- 
stead of  last  week.asthewltneBseegaveit. 
George  Rose  stated  that  In  fact  It  Old  oc- 
cur in  November,  1889,  and  other  wit- 
nesses showed  that  ehootlng  on  the  flats 
at  the  mouth  of  the  VS'lUapa  and  on  the 
bay  was  very  common. 

The  testimony  in  regard  to  the  finding 
of  the  alleged  grave  was  repeated.  One 
Prlckett.  who  took  the  place  of  Edwards 
at  the  ranch,  was  called  to  relate  a  con- 
versation between  hlmselt  and  Rose  in  re- 
gard to  a  rubber  boot-leg,  the  materiality 
of  which  wasthatFrederickson  and  every- 
body else  down  there  nnlformly  wore 
rubber  boots,  Mrs.  Frederlckson  having 
a  pair  of  them  on  when  she  was  found; 
and  George  Rose  had  reported  llntUng 
a  buot  along  the  shore,  which  he  had 
again  thrown  away.  Roseasked  Prlckett 
to  look  up  this  boot,  as  well  as  all  the 
other  boots  about  there,  and  keep  them 
for  any  search  party  that  came  along. 
Prlckett  found  a  boot-top  In  the  yard  on 
the  Rose  place,  and  a  nnmber  of  other 
rubber  boots  in  the  same  vicinity,  and 
when  he  reported  the  finding  of  the  boot- 
top  to  Rose  the  latter  said :  "  Was  the  top 
cutoff  that  boot?"  Witness  told  him  It 
was,  when  he  asked  further:  "Didn't  yon 
or  your  boy  cut  It  off?"  Prlckett  an- 
swered, "No."  Then  Rose  said:  "Ton  or 
your  boy  must  have  cut  It  off."  This 
boot-leg  wan  produced  at  the  trial,  and 
three  small  spots  were  pointed  out  on  it 
as  being  blood  spots.  The  ingenuity  of 
counsel  may  have  shown  this  testimony 
to  have  been  material,  but  unless  U  was 
Fredericksou's  boot,  (which  nowhere ap- 

gears,)  and  unless  the  spots  were  human 
lood,  (which  was  not  attempted  tube 
shown,)  there  seems  to  have  been  nothing 
connected  with  it  of  any  importance. 
Many  old  boots  were  scattered  around 
there,  and  cattle  were  killed  near  by  every 
day.  The  witness  who  testified  to  this, 
although  in  RosA'nemploy,  was  in  faL-tem- 
ployed  by  the  aothorltles  to  watch  him, 
talk  with  him.  and  report  anything  that 
might  es(.-ape  him.  At  first  the  witness 
stild  Ruse's  laHt  remark  was:  "You  must 
say  you  cut  It  off;"  but  on  cruss-examl- 
natlon  he  admitt?d  that  he  was  considera- 
bly excited,  and  that  it  might  be  as  given 
above. 

At  the  close  of  the  preliminary  examlna* 
tlon  before  a  magistrate,  according  to  one 
of  the  witnesses,  who  was  among  the 
guard  employed  by  the  sheriff,  the  defend- 
ant said  be  knew  George  bad  committed 
the  murder,  as  he  had  confessed  It  to  him ; 
that  he  had  got  on  a  drunk,  and  killed 
them.  The  state,  using  Rose's  testimony 
In  the  Edwards  trial  as  evidence  In  chief, 
had  already  put  In  a  contradiction  by 
Rose  of  this  alleged  conversation.  Coun- 
sel for  the  defense  strenuously  objected  to 
the  admission  of  this  testimony,  and  we 
think  it  was  error  to  admit  it.  The  ac- 
cused was  there  to  meet  the  charge  that 
he  was  guilty  of  the  murder  by  being  pres- 
ent and  assisting  in  It;  not  the  charge  ol 
knowingly  concealing  a  murder  commit- 
ted by  some  other  person.  Taking  the 
testimony  of  the  witness  as  trne*  the  of- 
fense of  the  father  in  coTering  bis  son's 
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crime  was  only  «  misdemeanor,  onder  the 
Btatate. 

The  defense  rested  mainly  upon  thea//6/, 
as  In  the  Edwards  Case;  but  there  were 
some  leaturcH  of  both  cases  which  we 
Bball  notice  here.  Witnesses  outside  of 
the  family  of  rhe  Roses,  and  who  were 
not  shown  to  have  had  any  connection 
with  them,  testified  that  they  knew  John 
B.  Rose  to  have  been  confined  to  bis  room 
with  Illaeas  Irum  Sunday,  January  26th,  to 
Friday,  the  3l8t;  that  George  Rose  was 
hauling  wood  on  Thursday,  the  30th.  in 
■the  forenoon,  from  back  of  the  hotel  In 
rSouth  Bend  to  the  hotel,  and  In  the  aft- 
-crnoon,  among  other  things,  went  on  an 
errand  to  the  stores,  to  get  ham  for  a 
■<lanclng  party  to  be  given  the  school-mis- 
trcHs  on  Frldtiy  evening;  that  in  the  even- 
ing of  the  same  day,  from  after  supper 
time  until  late,  Frances,  the  scbool-mla* 
tress,  George,  and  another  young  man 
were  In  the  kitchen  making  cakes  for  the 
{)arty :  that  on  Friday  Rose  and  his  wife, 
during  the  day,  went  Into  the  village,  and 
oxecuted  and  acknowledged  a  deed  of  real 
estate;  that  Friday  forenoon  George  waa 
engaged  clearing  out  of  a  new  building 
the  debris  ielt  by  carpenters,  to  prepare 
the  floor  for  dancing;  that  In  the  after- 
noon he  attended  the  school  exhibition, 
with  many  others;  that  the  dancing  par- 
ty occurred  at  the  Rose  house  on  Friday 
night;  that  on  Satnrday  George  went  in  a 
boat  with  another  man  down  to  the  ranch, 
and  they,  with  Edwards,  killed  a  beef, 
iind  dressed  It,  and  remained  there  over^ 
night,  returning  to  South  Bend  early  Sun- 
itay  morning;  that  on  Sunday,  Rose,  Ed- 
wards, and  the  school-mistress  took  the 
boat,  and  went  to  Oystervilleand  beyond, 
rtose  and  Edwards  being  absent  several 
(lays;  that  during  the  day  George  was 
about  the  saloons  and  wasdrlnking;  that 
In  the  afternoon  about  4  or  5  o'clock  he 
bought  a  pint  bottle  of  whisky,  took  It 
and  his  gun,  and  left  in  his  boat  for  the 
ranch ;  and  that  he  did  not  appear  again 
until  Tuesday,  when  he  paid  for  the -whis- 
ky with  a  flO  gold  piece.  Two  witnesses 
testified  to  having  seen  George  on  Sunday 
night,  In  a  wash-room  in  the  rear  of  his 
fnther'a  house;  that  they  spoke  to  him, 
and  that  he  then  told  them  he  had  seen 
the  Fredeiicksons  go  out  In  their  boat, 
but  that  they  disappeared  In  a  squall, 
and  he  supposed  they  were  tost.  Be  said 
he  must  go  to  the  ranch  early  in  themorn- 
Ing  on  business.  Frances  Rose  denied 
having  at  any  time  act  supper  lor  her  fa- 
ther. Gibbons,  and  George, or  any  of  them, 
as  stated  by  George. 

In  response  to  the  testimony  of  the  de< 
fense,  above  epitomised,  George  gave  a  flat 
dental  wherever  Thursday  was  Included, 
and  also  denied  having  bought  the  bnttle 
of  whisky,  and  his  having  been  seen  on 
Sunday  night.  On  the  day  after  George 
made  his  last  written  statement,  which 
implicated  hifl  father.  Gibbons,  and  Ed- 
wards, counsel  for  the  defense,  having 
heard  that  he  had  made  such  a  statement, 
went  to  the  jail  to  hare  an  Interview  with 
him,  and  there  Geoi^e  said  to  him,  refer 
ring  to  the  murder:  "I  donelt  myse)(,and 
Iwill  Just  tell  yon  bowttwas.  The  school 
ma'am  left  here  Snnday,  the  Sd  day  d 


February.  I  was  fMtllng  a  little  bine, 
and  I  got  full  that  day.  I  stayed 
around  town  till  almost  dark.  Kept 
drinking  all  day.  About  dark  I  got  a 
quart  bottle  of  whisky,  and  starteil  for 
the  farm.  Going  down  to  the  farm 
I  made  up  my  mind  to  kill  Frederlckaon. 
I  went  to  bed  that  night,  and  got  up  in 
the  morning  with  my  head  feeling  pretty 
bad.  I  remember  that  I  had  made  up  my 
mind  to  kill  FrederlcKson,  and  tht;n 
thought  I  would  not  do  it.  I  drank  all  of 
the  quart  bottle  of  whisky  that  I  bad 
brought  down  with  me  during  the  first 
two  hours  after  I  got  np,  and  then  made 
up  my  mind  that  I  wonld  kill  Frederick- 
son.  I  was  drunk,  or  T  would  not  have 
done  It.  X  took  the  shotgun.and  pot  two 
cartridges  into  it,  and  three  more  Into  my 
pocket,  which  was  all  the  cartridges  I  had 
tor  the  shotgun.  I  then  went  to  Fred- 
erlckson's  honse  and  told  Frederlckson 
that  a  call  had  got  Its  leg  between  two 
logs,  and  that  I  could  not  get  the  logs 
apart  atone,  and  that  I  wished  he  would 
go  with  me,  and  help  get  the  calf  out.  He 
went  with  me.  I  was  ahead,  and  he  fol- 
lowed alter  me  along  the  trail.  When  1 
got  over  the  log  where  Fredericks  on 's 
body  was  found,  I  turned  around,  and 
Frederickson  was  Jnat  getting  onto  the 
log.  I  said,  *  Look  iiere,  Frederickson.'  I 
bad  the  gun  all  ready,  and,  as  he  looked 
up,  I  fired.  The  charge  struck  him  Just 
below  the  eye.  He  dropped  down  dead. 
I  looked  at  him  a  minute,  and  thought 
that  was  a  pretty  tough  way  to  do  busl- 
nPSB.  I  started  for  home,  and  I  thought 
I  had  better  do  some  more  shooting,  to 
make  people  think  that  I  was  out  hunt- 
ing; so  I  shot  away  the  rest  of  the  car- 
tridges I  had  with  me.  This  was  before 
dinner.  I  waited  around  the  house  an 
hour  or  two.  I  then  thought  I  would 
have  to  kill  Mrs.  Frederickson,  because  she 
had  seen  Frederickson  go  away  from  the 
house  with  me,  and  when  he  didn't  come 
back  there  would  be  trouble.  I  bad  no 
more  cartridges  for  the  shotKun.so  I  took 
the  rifle  and  put  a  cartridge  Into  It.  and 
several  more  in  my  pocket,  and  went  down 
to  Frederiekson's  honse,  and  told  Mrs. 
Frederickson  he  had  broken  his  leg,  and 
that  I  could  not  get  him  home;  that  ho 
wanted  her  to  come  right  up  to  the  house. 
Hhe  put  on  her  rubber  boots,  and  started 
along  with  me.  When  we  got  up  near  our 
hog-pen  she  seemed  to  think  something 
was  wrong,  and  she  said  she  would  not 
go  any  further  until  I  told  her  what  I  had 
done  with  her  husband.  1  told  her  I  had 
killed  him.  She  said  If  I  had  killed  her 
husband  I  might  as  well  kill  her  too;  so  I 
took  the  rifle,  and  held  It  close  to  her  tem- 
ple. She  never  moved  a  muscle.  I  fired, 
and  she  fell  dead.  I  then  took  the  gun 
bock  to  the  house,  and  wnl ted  until  al- 
most dark.  I  made  up  my  mind  it  was  a 
bad  Job.  and  that  there  had  got  to  be 
something  done:  so  I  went  and  bnried 
Mrs.  Frederickson  under  the  manure  pile 
at  the  hog-pen.  I  went  Into  the  house, 
and  stayed  there  all  night.  Next  morning 
I  went  out  to  where  Frederiekson's  body 
was,  and  buried  it  Just  where  It  laid.  I 
then  went  to  South  Bend,  and  told  the 
folka  that  I  had  men  the  Fredericksons 
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leare  In  s  dlnk^.  That  ehorily  after  they 
tert  there  came  up  a  terrlbln  eqaall,  and 
after  the  equall  was  over  I  coald  see  noth- 
iriR  more  of  the  dinkey,  and  I  thought  the 
dinkey  had  got  swamped,  and  they  were 
druwned.  After  I  had  killed  Frederlckson 
I  took  what  money  he  had  out  of  hie 
pocket.  There  was  f6ft.60.  It  waa  ont  of 
that  money  I  bought  aereral  chances  hi 
the  seal-BkIn  raffle.  Father  asked  me 
where  I  got  so  much  money,  and  I  told 
him  that  the  South  Bend  Land  Company 
owed  me  for  work  that  I  bad  done  for 
them  the  fall  before,  and  that  they  had 
paid  me. "  And  being  asked  why  he  had 
made  the  statement  Implicating  the  others 
he  Bald  that  he  had  told  the  authorities 
the  Btory  repeated  above,  but  that  tbey 
said  il  he  persisted  In  telling  that  story 
they  woald  hare  nothing  more  to  do  witJi 
him;  that  they  knew  that  the  other  par^ 
ties  arrested  were  Implicated  In  tbe  mur- 
der with  him;  and  that*  if  be  told  the 
troth,  and  Implicated  the  othera,  tbey 
woald  do  all  tbey  conld  for  him. 

In  this  case,  as  was  before  remarked,  the 
corroboratire  testimony  was  even  weaker 
than  In  tbe  Edwards  Case.  The  father 
may  have  been  agitated  over  his  son's  ar- 
rest tor  BO  heinous  a  crime.  It  would  be 
strange  It  he  were  not.  He  may  hare  re- 
tascil  contributions ;  he  may  have  thought 
his  son  smart  as  a  goose  hunter ;  he  may 
have  received  the  confession  of  his  son's 
guilt.  He  might  have  cautioned  him  to 
say  nothing,  or  tell  tbe  story  he  had  told 
before,  even  knowing  It  tu  be  false;  he 
might  send  some  one  friendly  to  be  near  In 
case  ol  mob  violence;  but  bow,  to  tbe  un- 
biased mind,  do  any  of  these  things  tend 
to  show  that  George  Bose'a  most  remark- 
able story  was  true  in  Its  material  part, 
wherein  it  charged  his  lather  with  partici- 
pation In  this  murder?  We  arc  unable  to 
see  that  It  should  even  create  a  suspi- 
cion. The  motive  assigned,  viz.,  the  desire 
to  obtain  tbe  Fredericksou  land,  amount- 
ed to  this :  The  land  was  almost  worth- 
less for  any  purpose  In  Itself,  and  H  had 
lain  for  years,  with  occasional  claimants, 
who  abandoned  It.  Bose  had  himself  told 
one  or  more  parties  of  Its  condition,  and 
offered  to  show  It  to  them  If  they  wished 
to  take  It  up;  hut  he  had  made  no  move 
towards  acquiring  It  himself,  until,  as  his 
son  charged,  he  found  It  neceasary  to  em- 
ploy aaaaisslDa  to  destroy  a  threatened 
claim  upon  It.  The  duty  of  this  court  In 
tbe  premises  Is  too  clear  for  doubt.  The 
appellant  must  have  a  new  trials  and  it  Is 
so  ordered. 

AicDEBS,  G.  J.,  and  Duhbab,  J.,  concur. 

Scott,  J.,  {dSsseDttng.)  I  dissent.  All 
the  reasons  given  for  dissenting  In  tbe  Ed- 
wards Case,  ante,  258,  are  applicable  here. 
Tbe  record  discloses  no  error  in  law,  and 
the  basis  for  a  reversal  can  only  be  upon 
the  insufficiency  of  theevldence.  The  Juror 
Joseph  Kaiser,  spoken  of,  said  be  could 
give  the  defendant  a  fair  and  Impartial 
trial  upon  the  evidence,  and  the  defend- 
ant's peremptory  challenges  were  not 
nearly  all  exhausted.  No  point  was  rained 
by  appellant  ae  to  the  proof  of  his  state- 
men^  madfl  at  the  pndlmlnary  examlna- 
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tion,  that  he  knew  George  committed  tha 
murders;  and  It  was  admissible,  in  any 
event,  as  tending  to  show  tbe  guilt  of  the 
arcQsed.  Nor  do  I  agree  to  the  statement 
that  the  corroborating  evidence  was 
weaker  than  In  the  Edwards  Case.  The 
testimony  given  upon  the  part  of  the  da* 
fenae,  as  stated  In  the  majority  opin- 
ion. Is  largely  susceptible  of  explanation, 
and  the  corroborating  testimony  ia  not 
fully  shown. 

(t  wub.  St  US) 

ANDBB80H  STATM. 

O^upranu  OMtft     IFOiMnffton.  lIsnfliS,1801.) 

OanoKAL  Z1A.T— Bbpaution  ov  Jtmr— Honox 
rOB  Kbw  Trial— AppiaIh 

1.  Under  Laws  Wash.  18K^-86,  p.  TO,  $  1,  mbO. 
T,  providing  that  the  papers  used  on  the  hearing 
01  a  motion  tat  a  new  trial,  and  the  evld«Boe  re- 
dnoed  b^ore  or  at  the  time  to  wriUng,  tball  ooa- 
stltDta  a  bill  of  ezoeptlona,  affldavlu  In  support 
of  a  motion  fw  a  new  trial  are  part  of  the  reoord, 
and  need  not  be  otherwise  brought  up  on  appeal, 

9.  On  trial  for  murder,  the  separation  w  the 
Jury  before  rendering  their  verdict  Is  reversible 
error,  though  defendant's  counsel  may  have  oon- 
■ented  to  a  sealed  verdLot,  and  the  verdict  may 
have  been  signed,  sealed,  and  delivered  to  tbs 
foreman  before  separation. 

8.  Ckida  Wash.  |  1080,  nrarlding  that  Jorles 
in  criminal  cases  shall  nos  be  allowed  to  separata 
except  by  consent  of  defendant  and  the  prosecuU 
Ing  attorney,  only  applies  to  separation  dniing 
the  trial,  and  does  not  snthorlse  the  lory  to  de- 
liver to  their  fMomaa  a  sealed  verdiiA,  and  Umb 
separate. 

Error  from  8aperlorcnurt,E3ttltaBConi^ 
ty J  C.  B.  Oravks,  Judge. 

Laws  Wash.  1885-86,  p.  70,  S  1,  subd.  7, 
provides  that  the  papers  used  on  the  hear- 
ing od  a  motion  for  a  new  trial,  etc.,  and 
the  evidence  reduced  before  or  at  the  time 
to  writing,  shall  constitute  a  bill  of  excep- 
tions.  Code  Wash.  %  1089,  provides  that 

juries  in  criminal  cases  shall  not  be  al- 
owed  to  separate,  except  by  consent  ol 
tbe  defendant  and  the  prosecuting  attor- 
ney, but  shall  be  kept  together  without 
meat  or  drink,  unless  otherwise  ordered 
by  the  court  to  be  tnmlsbed  at  the  ex- 
pense of  the  county. 

Pruya  A  Beady,  tor  plaintiff  In  error. 
W.  C  Joaea,  Atty.  Gen.,  Cor  the  State. 

Scott,  J.  Defendant  was  convicted  of 
murder  In  the  first  degree,  and  Is  under 
sentence  of  death.  Oulv  one  question  la 
presented  by  the  record.  The  case  waa 
given  to  the  Jury  In  the  afternoon  of 
March  25,  1890.  It  appears  by  afQdavlts  in 
support  of  a  motion  for  a  new  trial  that 
the  jury  agreed  upon  their  verdict  some 
time  during  the  night,  and  the  same  was 
signed,  sealed  np,  and  delivered  to  their 
foreman,  and  thereupon  tbe  Jnrore  left  the 
Jory-room,  separated,  and  went  aronnd 
the  town  for  several  hours,  and  did  not 
reassemble  until  court  convened  on  the 
morning  of  the  26tb,  when  the  verdict  was 
returned.  The  defendant's  attorney  con- 
sented that  a  sealed  verdict  mi^bt  be  ren- 
dered. The  state  contends  that  the  affida- 
vits in  support  of  the  motion  for  a  new 
trial  are  no  part  of  the  record,  id,  as  no 
statement  of  facts  or  bill  of  txceptlons 
was  settled,  that  the  question  Is  not 
raised,  and.  It  otherwise,  that  tbe  point 
waa  walred  by  tbe  consent  to  A  sealed 
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rerdlct,  and  tbat  It  wtts  not  error.  Sec- 
tion I,  snbd.  7,  of  the  act,  comioMicliiff  at 
page70.Se8g.LawBiSSd-86,niakefi8ucli  affi- 
davits a  part  o!  the  record,  aud  thiB  act 
had  not  been  repealed  when  this  appeal 
was  taken.  Noprecedent  has  been  abuwn 
UH,  nor  du  we  know  of  any,  for  allowing 
a  Healed  verdict  In  a  capital  rase.  We 
have  no  statute  authorlzlns;  scaled  ver- 
dicts, and  Huch  a  reparation  of  the  Jury 
was  nut  authorized,  at  least  according  to 
the  better  authorities,  at  common  law. 
See  Thomp.  Trials,  2551.  2552.  and  au- 
thorities there  cited.  It  was  conceded 
that,  while  the  rule  that  the  tteparatlon  of 
the  jury  In  a  criminal  case  prior  to  the  re- 
ceipt of  Its  verdict  by  tfaeconrt  was  a  mis- 
conduct which  would  entitle  the  defendant 
to  a  new  trial  was  a  good  one  when  made, 
and  could  not  be  disregarded  at  that  time 
without  great  danger  of  seriously  preju- 
dicing the  substantial  rights  of  the  defend* 
ant,  as  then  the  jury  could  not  render  a 
written  verdict  In  a  criminal  case,  but 
must  render  it  ore  tenus,  and  that,  under- 
such  a  provision  of  law.lf  a  Jary  were  per- 
mitted to  separate  prior  to  the  rendering 
of  the  verdict,  they  might  be  subjected  to 
Inflnencee  dangerous  to  society  and  sub- 
versive of  the  rights  of  the  defendant,  yet 
It  was  argued  wlthconsiderahle  force  that 
the  reasons  therefor  no  longer  apply,  as 
our  statute  requires  written  verdicts,  and 
that,  when  the  verdict  is  once  written  and 
agreed  upon  ny  the  jury,  and  placed  in  the 
liands  of  the  foreman  or  other  proper  oHH- 
cer,  there  then  remains  no  reason  why  the 
Jury  should  be  kept  together.  But  on  the 
whole  we  think  such  a  separation  of  the 
Jury,  especially  In  a  capital  ease,  is  a  dan- 
gerous practice,  and  one  we  would  not 
care  to  sanction,  even  though  we  felt  at 
liberty  to  lay  down  a  different  rule  from 
that  heretofore  recognized.  There  Is  no 
necessity  therefor,  nor  any  very  good  rea- 
son why  such  a  practice  should  be  adopt- 
ed, at  least  In  eases  of  tne  very  gravest  Im- 
portance; and  we  thlnkthls  was  amatter 
that  defendant  could  not  waive.  Code,  § 
1080,  only  authorizes  the  separation  of  the 
jury  during  the  progress  of  thetrlal  before 
the  cause  is  finally  submitted  to  them.  Tt 
Is  not  expressly  so  limited  by  its  language, 
but  the  fact  that  tliere  is  no  law  authoriz- 
ing a  sealed  venlict  incupitul  vases  inquires 
it  to  be  HO  Interpreted.  Reversed  and  re- 
manded for  a  new  trial. 

A.NDKRR,  C.  J.,  and  Dunbar,  Stiles,  and 
lluVT,  JJ.,  concur. 


WniTCIIER  v.  Statr. 
(Supreme Cou-it  of  IVnshlimtiin.  March  13, 1S91.) 

ASBAUI-T  WITO  IMTENT  TO  RaPB  —  IXFOSUATIOH— 

Variasce. 

1.  An  information  charRinft:  "W.  is  accused 

•  *  *  of  the  crimu  of  au  u.s!iiiult  with  intent  to 
commit    riipti,    committL-d   as   follows,  to-wit: 

*  *  *,  iu  and  upon  one  E.,  *  "  ", thouffh 
it  does  not  Rive  the  female's  name  in  thechmp- 

inK  i>urt,  is  BofHi'ient,  nndor  Code  Wash.  S  J^^^^n 
rcciuirniR  the  ai-ts  constitntlnR  the  offense  to  be 
Btated  80  that  a  person  of  common  nndowtandinp 
may  know  what  is  intended.  Andbk^,  C.  J.,  and 
tiTiLB8,  J.,  dissenting. 

2.  Proof  of  ftn  assault  on  a  female  under  the 
age  of  consent,  with  her  cousout,  cannot  support 


an  Information  dbar^g  an  tasult  with  tacea, 
with  Intent  to  oommlt  nve.   Duxbab,  J.,  dl>- 

aentinff. 

8.  Though  the  laws  at  Washington  malce  it 
rape  to  have  carnal  knowledge  of  a  fomalo  under 

the  ago  of  consent,  even  with  her  consent,  there 
can,  in  the  absence  of  fraad,  be  no  asaanit  with 
intent  to  rape,  when  she  consents,  since  there 
can  be  no  assault  without  foroe  or  trand. 

Appeal   from  superior  court,  Dneoln 

couut.v. 

Code  Wash.  §  1004,  provides  that  the  In- 
dictment must  contain  "a  statement  of 
the  acts  constituting  the  offense,  in  ordi- 
nary and  concise  language,  without  repeti- 
tion, and  In  such  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  is  intended." 

N.  T.  Cittoa  and  D.J.  CrQjvley,tor  ap- 
pellant. Geo.  A.  AltvB  and  J.  W.  Mttnitt, 
for  the  State. 

HoYT.  J.  Ptalntitr  In  error  seeks  by  this 
appeal  to  reverse  the  judgment  and  sen- 
tence of  the  superior  court  of  IJnco'n 
county,  whereby  he  was  convicted  of  the 
crime  uf  assault  with  intent  to  commit 
rape,  and  sentenced  ther^or.  Aa  a  first 
reason  for  said  reversal,  plaintiff  In  error 
contends  that  the  information  does  not 
state  facts  sufficient  to  constitute  a  crime. 
Tlie  information  is  as  follows:  "Warren 
WhiteherlB  accused  by  the  prosecnting  at- 
torney of  Lincoln  county,  state  of  waab- 
Ington,  by  this  Information,  of  the  crime 
of  an  assault  with  lutent  to  commit  rai)e, 
committed  as  follows,  to-wit:  On  the 
16th  day  of  June,  1»90.  In  the  county  of 
Lincoln,  In  the  state  of  Washington,  In 
and  upon  one  Annie  Eatabrook,  a  female 
of  the  age  of  twelve  years  and  more,  an 
assault  did  make,  and  her,  the  said  Annie 
Estabrook,  then  and  there  did  beat,  bmise, 
wound,  and  111  treat,  with  Intent  her,  tne 
said  .\nnleEstabrook,byforeeand  against 
her  will,  feloniously  to  ravish  and  carnaU 
ly  know;  contrary  to  the  form  of  the  stat- 
ute in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  laws 
of  the  state  of  Washington,"— and  is,  we 
think,  sufficient.  It  Is  true,  as  contended 
by  the  appellant,  that  the  name  of  the 
defendant  is  omitted  in  the  charging  part 
of  the  information,  and,  were  it  not  aided 
by  our  statute,  would  be  bad.  But  thus 
aided  it  Is  good,  as  a  man  of  common  nn- 
derntundliij?  could  see  therefrom  that  the 
acts  charged  were  clearly  intended  to  be 
sochargpd  as  the  actsnl  the  person  nameil 
In  the  accusing  part  of  the  Information.^ 

The  court  Instructed  the  Jttry  that.  If  the 
person  upon  whom  the  attempt  was  made 
was  under  the  age  of  16  years,  the  fact 
that  Hhe  conspntcd  to  the  advances  made 
would  constitute  no  defense.  This  was 
error.  The  indictmentcharged  an  assault 
with  force,  and  to  warrant  a  convictlor. 
thereunder  an  assault  with  force  must  be 
proved.  To  prove  an  attempt  without 
force  when  the  charge  was  of  one  with 
foree  would  be  a  clear  variance.  Besides, 
we  do  not  think  there  can  be  such  a  thing 
as  an  assanit  to  commit  rape  where  con- 
sent is  siven.  It  is  true  that  our  statute 
has  provided  that  having  carnal  knowl- 
edge of  a  female  child  under  age  shall  be 


>Code  Wash.  1 1001 


Digitized  by  Google 


iraali.y 


CLIKE  e.  HAKMOK. 


S69 


rape.  Tet  aacb  gtatate  has  In  no  manner 
changed  the  deflaition  ot  "sHBanlt."  And 
we  are  unable  to  coDcelre  of  a  person  be- 
iats  amanlted  who  conaents  to  the  acta 
which  wltbont  such  consent  wonld  consti- 
tute an  assaalt.  Frand  In  obtaining  suuh 
consent  ma;  operate  to  make  the  person 
perpetrating  the  fraud  liable.  Bat,  It  so, 
It  Is  upon  the  theory  that  tbe  fraud  used  Is 
equivalent  to  force.  The  legislature  coold 
provide  that  any  undue  familiarity  with 
the  person  ot  a  female  under  age  should 
constltnte  an  assault  with  Intent  toraviuh, 
but  It  has  not  done  so.  And  as  the  law 
now  stands  there  can  be  no  felonious  as- 
sault without  the  facts  necessary  to  con- 
stitute a  simple  assault  being  elements 
thereof;  and  as  we  think  there  can  be  no 
simple  assanlt  without  force,  and  with 
consent,  It  follows  that  there  cun  be  no 
sncb  thing  as  an  assault  with  intent  to 
commit  rape  wtaere,  without  fraud  bdng 
practiced,  consent  Is  gtren  to  all  the  acts 
relied  upon  to  establish  the  crime.  Other 
error*  were  asulgned  upon  the  record,  but 
a  decision  thereof  wonld  not  aid  the  lower 
eonrt  upon  a  new  trial,  and  we  shall  not 
therefore  dlscnss  them.  The  Judgment 
and  sentence  must  be  rerersed,  and  the 
cause  remanded  for  a  new  trial,  and  it  will ' 
be  BO  ordered. 

Scott,  J.  I  concur  In  the  result ;  also 
In  holding  the  Inforniation  good,  and 
that  it  was  necessary  to  prove  a  forcible 
attempt,  force  being  alleged. 

Anders,  0.  J.,  (dlaseBtinfir.)  While  I 
eoDcnr  intheconcluslonthat  the  Judgment 
of  the  court  below  should  be  reveraed,  I 
am  unable  to  assent  to  the  proposition 
that  the  Information  In  this  case  states 
facte  sufficient  to  constitute  a  crime.  Sec- 
tion 1006  of  the  Oode  pruvldes  that  the  In- 
dictment (Information)  must  be  direct 
and  certain  as  regards  the  crime  charged, 
the  party  chared,  and  the  particular  cir- 
cumstances of  the  crime  charged,  when 
they  are  necessary  to  constitute  a  com- 
plete crime.  It  Is  true  that  it  is  stated  in 
the  introductory  part  of  the  Information 
that  the  defendant  la  accused  of  the  crime 
ot  an  assault  with  Intent  to  commit  rape, 
but  It  is  nowhere  alleged  in  the  Informa- 
tion that  he  did  any  of  the  acts  constitut- 
ing the  crime  of  whlt:h  he  Is  "accused," 
and  which  are  set  forth  In  the  charging 

Sart,  or  body,  of  the  information.  The 
itroductoiT  part  of  an  information, 
which  rats  forth  the  name  ot  the  crime. 
Is  nothing  more  than  a  formal  statement 
of  a  conclusion  of  law  supposed  to  renult 
^om  Bcertain  state  of  lucts,  and  la  useless, 
unless  fully  warranted  by  the  facts  plead- 
ed. A  conclusion  ot  guilt  maybe  drawn 
from  tbe  particular  facts  aud  clrcumstan- 
eee  alleged;  but  In  this  case  the  fact  that 
the  d^ndant  did  those  things  alleged  In 
the  Information  can  only  be  inferred  from 
the  accusation  Itself.  I  am  of  tbe  opinion 
that  the  court  erred  in  overrnling  the  de- 
murrer  to  tbe  information. 

SriLn  J.,  coBcarB. 

DDNBiB.  J.  I  dissent.  I  think  with 
Judges  HoTT  and  ScovTtbat  the  Iniorma- 


tlon  Issufflclent.  Whllelts  construction  Is 
awkward,  I  have  no  doabt  that  a  person 
of  common  understanding  could  tell  from 
reading  It  what  was  Intended ;  that  Is  the 
object  ot  an  Indictment  or  iDformattoD. 
and  all  that  Is  necessary ;  anything  more 
than  that  Is  simply  verbiage,  and  Its  omis- 
sion ougbt  not  to  defeat  the  ends  of  Jus- 
tice. But  I  do  not  agree  with  the  major- 
Ity  that  the  court  erred  In  instructiug  the 
Jury  that  If  the  person  upon  whom  tlie  at- 
tempt was  made  was  under  the  age  of  16 
years,  the  fact  that  she  consented  to 
the  advances  wonld  constltnte  no  defense. 
I  agree  with  tbe  proposition  that  there 
cannot  be  such  a  thing  as  an  assault  to 
commit  a  rape  where  consent  ia  given; 
but  I  think  within  the  meaning  ot  the  law 
no  consent  can  be  given  where  the  female 
is  under  the  age  of  16  years.  It  ia  the 
mental  consent  that  the lawcontemplatee, 
not  the  phyalcal  consent,  and  the  theory 
of  the  law  la  that  a  female  under  the  age 
of  16  years  la  not  of  a  couaentlng  mind, 
and  therefore  cannot  consent,  or.  In 
other  words,  the  law  will  not  allow  her 
to  consent.  The  Judgment  should  be  af- 
firmed. 


<S  Wash.  St.  US) 

OuNB  T.  Harmon. 
(Supreme  Covirt  qf  Washington.   Peb.  M,  1891.) 
Appeal— Order  or  Akbbbt  in  Civil  Actionb. 
ander  Laws  Wash.  1889-90,  p.  830,  1  1, 
which  provldflB  that  *Ati  appeal  may  be  taken 
from  the  luperior  court*  to  all  actions  and  pro 
ceediDgs"  except  where  the  amount  involved  does 
not  exceed  8300,  an  order  ot  urest  before  final 
lodgment  in  a  olvll  action  is  appealable.  Per 
Scott,  J.,  disaentinjr. 

For  majority  opinion,  see  ante,  191. 

Scott,  J.  I  dissent.  While  the  order  of 
arrest  and  Its  prosecution  were  in  a  meas- 
ure Incidental  to  tbe  main  action,  yet  It 
was  suttstantiallyan  Independent  proceed- 
inir,  and  no  error  committed  therein  would 
afford  any  ground  for  reversing  or  affect 
the  Judgment  rendered  In  the  suit.  It  is 
urged  that  If  the  door  Is  open  to  such 
apiMals  tliere  Ib  no  place  to  draw  the  line ; 
that  an  order  oTarnilIng  or  sustaining  a 
demurrer  and  other  like  matters  wonld 
also  beappealable;  that  it  would  practical- 
ly allow  a  separate  appeal  from  every 
order  made  in  the  progress  ot  a  cause,  etc. 
While  1  do  not  undertake  speclflcally  to 
enumerate  every  proceeding  in  which  I 
think  a  party  is  entitled  to  an  appeal.  It 
seems  to  me  a  tine  can  be  drawn  exclud- 
ing everything  founded  upon  matters  liti- 
gated In  the  suit,  and  upon  which  the  Judg- 
ment Is  based,  as  such  matters  injurious- 
ly affectlne  ft  party  can  be  reviewed  by 
appealing  the  action.  Such  an  Interpreta- 
tion would  give  an  appeal  In  every  matter 
affecting  a  substantial  right,  and  I  believe 
this  to  be  a  fair  Interpretation  of  tbe  stat- 
ute. An  attachment  proceeding  should 
be  held  appealable,  or  the  matters  relating 
thereto  should  be  determined  by  the  Judg* 
ment  In  tbe  action  In  finding  that  a 
ground  existed  therefor,  and  directing  a 
sale  of  the  property  bo  aelBed,  or  othe^ 
wise,  according  to  the  facts,  so  that  tba 
same  could  be  reviewed  upon  an  appeal 
from  Bueh  Judgment,  and  the  lodgment 
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vereed  or  modified  H  error  existed  in  such 
procef'dlng  to  the  prejudice  of  the  party 
appealing.  A  Undine:  therein  apon  a  queH- 
tlon  ol  fact  would  not  be  reviewed,  but 
an  entire  absence  of  proof  apon  some  es- 
sential point  n'^uld  be  fatal.  Alsolu  the 
matter  of  a  preliminary  injunction  or  re- 
straining order  addnissed  to  the  sound 
discretion  of  tlie  court  an  appeal  should  be 
held  to  lie,  bo  that  a  reversal  or  modifica- 
tion might  be  had  In  case  of  a  clear  abuse 
of  such  discretion.  Such  other  proceedings 
as  are  entirely  unconnected  with  any  ac- 
tion are  essentially  actions  In  tbemselTes, 
tliongh,  perhaps,  not  technically  bo.  The 
authorities  bearlngupon  the  right  to  such 
appeals  are  conflicting.  The  greaternum- 
ber  of  cases  may  sustain  tlie  position  talcen 
by  the  court  here.  It  Is  a  question  upon 
the  construction  of  a  statute,  however, 
which  we  have  before  us,  and  such  cases 
were  based  on  constitutional  or  statutory 
provisions  differing  from  ours,  with  pos- 
sibly an  escepldoa  of  one  or  two,  where 
there  may  have  been  no  subntantlul  dlRer- 
ence  In  the  language  used.  Whether  they 
were  paah.cd  as  amendments,  and  what 
the  previous  situation  was.  Is  not  appar- 
ent, and  these  matters  are  always  con- 
sidered in  Interpreting  or  construing  stat- 
utes. Although  great  respect  should  be 
paid  to  cases  elsewhere  decided  pertinent 
to  the  question,  more  should  be  given  to 
principle,  clearly  cut;  and  there  Is  little 
danger  in  recognizing  one  so  plainly  de- 
lineated as  the  one  upon  which  this  ap- 
peal Is  founded.  A  person  illegally  re- 
strained of  his  liberty  should  certainly  be 
entitled  to  a  hearing  and  deliverunce.  I 
think  it  must  be  held  to  be  within  the  in- 
tention of  the  law  to  allow  him  an  appeal, 
and  that  the  statute  is  sufficiently  defi- 
nite for  such  purpose.  Section  1,  Sess. 
Laws,  188»-1W.  p.  333,  which  the  present 
statute  ameudcid,  reads  as  follows:  "Au 
appeal  may  be  talsen  to  the  supreme  court 
from  the  following  decisions,  orders,  or 
Judgments  of  superior  courts,  and  from 
none  other:  First,  from  all  final  de- 
cisions; second,  from  a  final  order  made 
in  special  proceedings  affecting  a  substan- 
tia) right  therein,  ur  made  on  a  •lummnry 
application  in  an  action  after  Judgment; 
third,  from  au  order  granting  a  new 
trial,  or  granting  or  refusing,  continuing 
or  modifying  a  temporary  injunction  or 
restraining  order  in  eases  where  the  prin- 
cipal object  of  the  action  is  to  obtain  in- 
junctive rtliel;  fourth, trom  aflnalorderor 
judgment  on  habeas  corpus. "  The  statute 
In  qucHtiou  (Id.  p.  3S0)  amends  the  said 
sectiutt  to  read  as  follows:  "An  appeal 
may  be  taken  to  the  supreme  court  from 
the  superior  courtji  In  all  actions  and  pro- 
ceedings excepting  that  its  appellate  juris- 
diction shall  nut  extend  to  civil  actions  at 
law  for  the  i-ecovery  of  money  or  property 
when  the  original  amount  in  controversy 
or  the  value  of  the  property  does  not  ex- 
ceed the  sum  of  two  hundred  (200)  dollars, 
unless  the  action  involves  the  legality  of 
a  tax,  impost,  assessment,  toll,  munici- 
pal fine,  or  the  validity  of  a  statute: "  fol- 
lowing the  constitutional  provision,  sec- 
tion 4,art.  4.Stnte Const.  Itseems  to  me 
there  is  mure  reason  for  holding  that  the 
last  act  was  luteuded  tu  enlarge,  rather 


than  restrict,  the  matters  from  which  ap- 
peals might  be  taken  as  provided  in  the 
former  statute.  These  acts  were  both 
passed  by  the  same  legislature.  The  first 
act  specified  certain  matters  from  which 
appeals  might  be  taken,  and  excluded  all 
others.  The  restrictory  woi-ds."  and  from 
none  other, "  and  the  specification  are  omit- 
ted from  the  last  act.  and  an  appeal  Is 
therein  allowed  In  all  actions  and  pro- 
ceedings; the  uct  only  containing  the  con- 
stitutional restriction  regarding  the 
amount  In  litigation,  which,  of  course, 
operated  upon  the  former  statute.  Herein 
the  only  rMtrictlon  placed  upon  appeals 
—and  this  shonld  have  considerable  weigh  t 
in  determining  what  Is  allowed— Is  as  to 
matters  connected  with  the  amount  In- 
volved where  the  sum  claimed  or  the 
value  of  the  property  does  not  exceed 
9200,  and  nothing  else  is  limited;  other- 
wise an  appeal  may  be  taken.  Sec 
Conant  v.  Couant,  10  Cal.  249.  Section  2 
provides  that'*a  person  desiring  to  appeal 
from  any  such  decision,  order,  or  judgment, 
may,  by  himself  or  attorney,  give  notice," 
etc.  Had  it  been  intended  to  narrow  the 
scope  of  the  former  act,  and  exclude  some 
of  the  matters  from  wblch  It  allowed 
an  appeal,  It  Is  likely  such  an  Intention 
would  have  found  expression  In  more  ap- 
propriate language.  On  the  other  hand, 
quite  likely  it  was  feared  that  some  mat- 
ters wherein  an  appeal  should  properly  lie 
had  been  omitted  from  the  former  pro- 
visions, and  that  it  was  the  iutentlou  to 
fto  to  tit;?  fullest  extent  permissible  under 
the  cotistitutlonal  ilmitaticm,  leaving  this 
general  provision  for  the  court  to  apply. 
The  words  "an  appeal"  are  equivalent  to 
one  appeal  in  each  action  and  proceeding 
wherein  a  substantia]  right  is  affected  by 
a  final  derision  therein.  Consequently  any 
such  prejudicial  matter  a^ecting  a  sub- 
stantial right  that  would  conic  up  in  an 
appeal  of  ih<?  main  action  cuuld  be  passed 
upon  in  such  appeal,  and  it  Is  evident  that 
a  separate  appeal  ther^rom  was  not  in- 
tended, but  that  In  all  others,  whether  in 
a  proceeding  connected  with  an  action  or 
in  an  entirely  independent  proceeding,  an 
appeal  might  be  hud.  This  is  only  n  fair 
interpretation,  calculated  to  give  effect  to 
the  act,  and  could  not  be  deemed  what  is 
sumetimeHcallefl  "legislation by  thecourt" 
in  any  sense.  Such  an  interpretation  does 
not  go  beyond  the  recognised  authority 
or  duty  of  courts,  and  In  this  view  the  stat- 
ute is  sufficiently  definite. 

Uur  constitutional  and  legislati ve  pro- 
visions for  appellate  jurisdiction  are  lib- 
eral. The  slnnle  bare  exclusion  relating 
to  inonej' values  of  (200  or  less  is  practi- 
cally so  insignificant  that  the  citizen  may 
feel  t*afB  and  secure  in  all  his  valuable 
rights;  and  if.  by  such  a  proceeding  as 
this,  his  home  is  invader1,and  he  is  carried 
to  prison,  that  he  may  have  a  review 
thereof  on  an  appeal  to  tbesupremecourt, 
after  a  final  decision  in  the  proceeding. 
The  proceedings  In  arrest  in  this  case 
were  wholly  unwarranted.  Section  17, 
art.  1,  of  the  state  constitution,  provides 
thot  "  there  shall  be  no  imprisonment  for 
debt,  except  In  cases  of  abKcondine  delat- 
ors. "  This  rendered  the  statute,  (see  chap- 
ter ti  uf  the  Code,)  under  which  these  pro- 
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ceedlngH  were  had,  nofcatory.  There  Is  do 
provision  tbere,  and  there  was  none  else- 
wliere.  by  statute  anttaorlzinK  the  arrest 
of  absconding  debtors  before  JodKment. 
This  case  presents  peculiar  hardships.  A 
Jad^nient  on  the  sole  Issue  formed  by  the 
complaint  In  thla  action  founded  upon  an 
account  amounting  to  less  than  $200,  and 
the  answer  admitting  the  greater  part 
thereof,  wonid  come  within  the  limita- 
tion referred  to.  It  could  not  be 
broagtat  here  for  review,  and  In  no  erent 
could  tbat  Judgment  affect  the  wrong  that 
this  lodgment  has  Inflicted.  The  Judg- 
ment brought  here  tor  review  Is  one  given 
tn  a  statutory  proceeding,  instituted  and 
carried  to  the  final  ending  under  a  stat- 
ute which  was  at  the  time  void;  a  Jadg- 
ment  that  declared  the  arrest  and  Impris- 
onment which  the  appellant  had  suffered 
to  be  lawful,  and  declared  the  statute 
under  which  the  proceedings  were  had 
to  be  valid ;  a  proceeding  that  cannot 
be  commenced  nor  carried  on  except  by 
force  and  virtue  of  statutory  law.  Tbu 
proceeding  and  this  Judgment  Involved 
not  the  matter  of  one  or  two  hundred 
dollars.  All  tbat  it  involves  Is  distinct- 
ly different  from  that.  It  involves  that 
which  Is  most  sacred  and  dear  to  the 
citizen.  Therein  the  freeman  Is  made  a 
prisoner,  the  citizen  a  victim  to  violence 
and  outrage.  This  Judgment  Is  a  final 
one  In  the  proeeedlngr,  and  ripe  tor  review. 
The  amount  tor  which  an  action  has  been 
broQfrlitand  Jadgment  may  be  given  la  en- 
tlr^y  Immaterial,  so  far  as  imprisonment 
proceedings  are  concerned,  for  the  wrong 
of  an  imprisonment  Is  the  same  whatever 
the  amount  involved  In  the  action.  The 
validity  of  this  statute  could  not  be  in- 
volved in  the  Judgment  upon  the  debt  de- 
mand hi  the  complaint  stated,  even  if  that 
demand  and  Judgment  thereon  were  large 
enough  to  warrant  an  appeal  therefrom, 
(or  the  statute  affected  the  proceeding 
only, — the  order  and  warrant  In  arrest. 
Furthermore,  it  le  provided  that  the  ap- 
peal from  any  order,  decision,  or  Judgment 
must  be  taken  within  tlx  months  alter  its 
rendition.  More  than  six  months  may 
dapse  between  the  Judgment  on  the  arrest 
proceedings  and  the  Judgment  on  the  debt 
demand. so  that  it  must  be  apparent  from 
every  point  of  view  that  this  Judgment  on 
the  issue  Involved  in  the  arrest  and  im- 
prisonment proceedings  is  in  every  way  a 
distinct  Judgment  affecting  such  rights  as 
make  it  a  Judgment  that  can  he  reviewed 
here.  Sncta  an  appeal  la  Inherently  right 
in  prindplf*.  and,  I  believe,  In  accord  with 
the  conception  of  theframersof  our  consti- 
tution, and  within  the  expreBsion  thereof 
and  our  leglslatlveenactments thereunder. 
According  to  the  holding  in  this  case,  a 
party  would  In  some  proceedings  have  no 
remedy  tor  error;  an  action  on  a  bond 
could  not  be  held  to  be  one;  and  b&baas 
eoTpua,  while  available  in  a  proceeding 
like  this,  where  the  parson  Is  seized  and 
detained  in  custody,  sometimes  might  not 
He  or  afford  any  relief,  as,  tor  Instance, 
where  bail  had  been  given.  Under  the  law 
relating  to  the  writ  applicable  to  this 
court  It,  when  lasnable,  would  not  reach 
b^ond  one  Jurisdictional  question.— iMie 
bar*  power  to  liieue  the  warrant.  IHo 
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other  error  could  be  raised  by  It.  See  In 
re  Lybarger.  25  Pac.  Bcp.  1075,  (decided 
at  this  session.)  It  has  been  the  policy  ol 
other  states  to  grant  appeals  In  such  pro- 
ceedings. See  Wright  V.Brown.  67  N.  Y.l; 
Morris  v.  Talcott.  96  N.  Y.  100.  Alno,  see 
Spltley  V.  Frost,  15  Fed.  Hep.  299.  The  mo- 
tion to  dismiss  the  appeal  should  have 
been  denied,  and  the  defendant  dlHcharged. 

  (20  Or.  410) 

Stott     Franbt  et  al. 
(Supreme  Court  of  Oregori.  March  81. 1891.) 
ABSiOHKIire  or  Right  to  Citt  Wabrahtb  —  Bq- 
ciTT  JcBianicnoK. 
t.  A  contractor  to  do  work  on  the  streets  of 
B  city  may  assign  his  right  to  receive  the  war- 
rants for  such  work,  and  such  Bssignmeot  creates 
an  equitable  interest  in  such  ezpeotancy,  which 
a  ooart  of  equity  will  inroteoC  by  decreeing  the 
delivery  at  the  warraote  when  Issued.  Taa  Inr 
terettcreated  toyswdt  an  MHlgnmwnt  Isequitahle^ 
not  legal. 

2.  Section  10  of  charter  18SS  of  the  olty  of 
Bast  Portland  does  not  prevent  the  president  of 
the  conQoil  taking  an  asslgnmentof  the  right 
to  receivo  warrsnts  to  be  issaed  in  the  futore  for 
Work  already  performed  <m  the  streets  at  the 
elty,  and  sutm  an  assignment  is  not  nnlawfuL 
(^Uabtu  by  the  Court) 

Appeal  from  circuit  court,  Uultnomah 
county;   L.  B.  Stbarnb,  Judge. 

The  facts  out  of  which  this  controversy 
baa  arisen  are  briefly  these:  The  defend- 
ant EYaney  and  one  John  E.  Woodsjolntly 
contracted  with  the  city  of  East  Portland 
to  do  thegradlng  and  graveling  ofTwetfth 
street  in  said  city,  and  to  construct  the 
aide  and  cross  walks  thereon.  These  par- 
ties bad  a  prior  arrsngement  between 
themselves  whereby  each  was  to  do  cer- 
tain specified  parts  of  the  work  without 
sharing  profits  or  losses  with  each  other. 
About  July  17,  1889,  Woods,  having  sub- 
stantially completed  bis  part  of  the  work, 
for  a  valuable  consideration,  sold,  as> 
signed,  and  transferred  in  writing  to  the 
plaintiff  all  warrants  to  be  issued  by  the 
city  of  East  Portland  to  Franey  &  Woods 
for  laying  the  side  and  crosswalks  In  front 
of  and  abuttlug  certain  specified  blocks 
on  said  street.  On  the  20th  day  of  July, 
1190,  Woods  made  a  similar  sale  and  as- 
signment of  other  warrants  to  be  Issued  for 
work  of  the  same  character  in  front  of 
other  specified  blocks  on  said  street  to  Hall 
Bros.,  who  assigned  thesame  to  the  plain- 
tiff. That  thereafter  the  city  of  East  Port- 
land Issued  the  warrants  In  controversy 
In  the  name  of  Franey  &  Woods,  and  left 
them  Inthehandsof  the  recorder  Llewelyn, 
who,  upon  the  expiration  of  his  term  ot 
office,  delivered  the  same  to  his  suceesBor, 
the  defendant  Mayo.  That  the  warrants 
were  not  actually  laaaed  until  September, 
1889,  at  which  time,  by  the  request  ol 
Franey  ft  Woods,  separate  warrants  were 
Issued  for  the  grading  and  graveling,  and 
for  the  side  and  cross  walks,  and  those 
for  grading  and  graveling  were  delivered 
to  the  defendant  Franey  in  compensation 
tor  bis  part  of  said  work,  and  those  Issued 
for  the  cross  and  side  walks,  being  the 
warrants  now  In  controversy,  were  In- 
tended for  said  Woods  in  payment  for  bis 
part  of  said  work.  Another  object  of 
this  suit  was  to  enjoin  an  action  at  law, 
wblcti  Franey  hadeommeaced  la  tbename 
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ofFraney&  Won (3 s,  to  recover  the  said 
warrantB  nowiu  controversy,  and  then  in 
the  posseBBlnn  of  the  defendant  Llewelyn. 
The  platntlff  had  a  decree,  from  which 
thedefendant  Franey  has  appealed  tu  this 
court, 

R.  Citron  and  James  Glenson,  for  appel- 
lant. John  H.Uullaod  \V.  E.  Sliowers, 
tor  respondent. 

Strahan,  C.  J.,  (after  stating  the  facts  as 
Above.)  Upon  the  arf^umentot  tlilscause, 
several  objtctlonB  were  made  to  the  plain- 
tiff's rip:ht  to  maintain  this  suit,  which 
will  be  separately  noticed  fofaras  may 
be  neccKsary  to  a  proper  disposition  of 
this  cause. 

1.  It  la  first  claimed  by  the  ;..ppellant 
that  thlssjlt  cannot  be  maintained  for 
the  reason  that  its  object  is  purely  lefral, 
that  is,  to  recover  the  posBesslon  of  the 
warrants  in  contrnverey;  but  this  objec- 
tion overlooks  oneelementin  theplalntin's 
case.  At  the  time  of  the  assls^nment  of 
the  warrants,  lliey  were  not  In  exiatenca, 
and  each  URsignmeiits  therefore  could  not 
create  a  strictly  le^al  title.  At  nioxt.  It 
could  only  create  an  equity,  that  iB.arislit 
of  interest  over  which  courts  of  equity 
have  been  accustomed  to  exercise  juris- 
diction, and.  in  proper  cast's,  to  protect 
and  make  effectual  according  to  the  inten- 
tion and  rights  of  the  parties.  The  prin- 
ciple is  statwl  tai  1  Pom.  Eq.  Jur.  §  IttS,  as 
follows:  "The  assignee  of  an  expectancy, 
possibility,  or  contingency  acquired  at 
oooe  a  present  equitable  right  over  the 
fnture  proceeds  of  tiieexpectuncy,  possibil- 
ity, or  contingency,  which  was  of  such  a 
certain  and  fixed  nature  that  It  was  sure 
to  ripen  into  an  ordinary  eqiiitable  prop- 
erty right  over  those  proceeds  as  sotm  as 
they  came  Into  existence  by  a  transforma- 
tion of  the  possibility  or  contingency  Into 
an  IntereKt  In  possession.  There  was  an 
equitable  ownernhlp  or  property  in  abi^y- 
ance.  so  to  speak,  which  finally  changed 
into  an  absolute  property,  upon  the  hap- 
pening of  the  future  event.  Equity  per- 
mitted the  creation  and  transfer  of  such 
an  ownership."  After  stating  the  effect 
of  modern  legislation  upon  this  rule,  the 
learned  author  continues:  "  Whatever 
may  l>e  the  effect  of  these  statutes  in 
abridging,  or  rather  In  removing  occasion 
for,  the  JuritidlctUm  of  equity,  it  is  plain- 
that  the  jurisdlcticm  must  still  exist  in  the 
cases  where  a  thing  In  action  or  deman  I, 
purely  equitable  in  its  nature.  Is  assigned, 
and  where  the  assignment  Itself  Is  equita- 
ble, that  is,  does  not  operate  as  an  ussign- 
men  t  at  la  w,— and  where  any  species  of  pos- 
sibility orexpectaucy  not  within  thescope 
of  the  statutes  is  tranisferred. "  And  2  Amer. 
Law  Beg.  (N.  S.)  527,  recognizes  the  rule 
of  law.  This  anulent  head  of  equity  Juris- 
diction Is  not  destroyed  by  any  statute 
that  I  am  aware  ol,  and  must  tlterefore 
still  exist,  and  I  think  the  caKo  made  hy 
the  plaintiff  falls  precisely  within  It.  The 
fact  that  the  plaintiff  sought  to  enjoin  the 
action  at  law  in  no  way  Impairs  the  juris- 
diction of  equity.  It  Is  munitest  that  the 
complaint,  or  that  part  of  it  which  seeks 
tu  loy  a  foundation  for  an  Injunction,  Is 
wanting  in  fullness  and  partlrnlurlly  of 
atatemeut;  but,  as  we  have  seen,  the 


complaint  would  sttll  be  BufHclent  on  the 
other  ground  suggested,  If  all  relating  to 
the  Injunction  were  stricken  out. 

2,  At  the  time  the  plalntltT  took  the  as- 
signments of  these  warrants,  he  was  presi- 
dent of  the  common  council  of  the  city  of 
East  Portland,  and  It  is  claimed  that,  by 
reason  of  a  particular  provision  of  tlie 
charter  of  the  city,  he  could  acquire  no 
title  to  such  warrants.  The  provision  fs 
as  follows:  "No  member  of  the  common 
council  or  any  officer  of  the  city  shall  be 
interested  in  any  contract  or  job  the  ex- 
penses of  wlilch  are  paid  nut  of  the  city 
treasury. "  Acts  1885,  p.  314,  {  16.  This  is 
a  wise  and  proper  provision,  and  If  we 
could  see  that  the  assignment  of  these 
warrants  to  the  plaintiff  made  him  "In- 
terested In  the  contract  or  job,"  within  the 
meaning  of  this  prohibition,  It  would  be 
our  plain  duty  to  turn  him  out  of  court 
without  any  kind  of  redress.  But  here 
the  evidence  shows  that  the  contract  was 
complctly  executed  before  the  assignment. 
AH  the  contractors  wera  to  do  had  been 
performed,  and  what  the  plalntltT  did  was 
to  take  an  assignment  wliich  entitled  him 
to  receive  Woods'  part  of  the  warrants. 
This  fact  does  not  bring  the  plaintiff  with- 
in the  purpose  of  this  Inhibition,  or  witb- 
In  the  letter  of  the  statute, 

S.  The  defendant  Franey  does  not  claim 
to  own  these  warrauts.but  bis  contention 
is  that,  the  contract  befog  Joint,  Woods 
bought  lumber  for  side  and  crosswalks, 
and  Is  still  indebted  therefor,  and  that  a 
claim  Is  being  made  against  him  for  pay- 
ment, and  that  Woods'  creditors  seek  to 
charge  litm  as  a  partner.  Woods  and 
Franey  not  being  partners.  Woods  could 
do  no  act  that  would  charge  Franey  as  a 
partner,  or  in  any  manner  render  him  lia- 
ble on  Woods*  account,  without  his  own 
acquiescence  orcunseiit;  and  the  fact  that 
some  person  may  set  up  a  claim  against 
Franey  which,  so  far  as  appears.  Is  with- 
out foundation,  would  furnish  no  reason 
for  taking  these  warrants  for  which  the 
plaintiff  and  Hall  Bros,  have  paid  a  full 
consideration  and  tnm  them  over  to 
Franey,  to  Indemnify  hUn  against  such  a 
possibility.  We  think  tbe  decree  of  the 
court  below  is  right,  and  the  same  is  af- 
firmed. 


WiSRMAN  V.  NOBTHEKN  PAC.  R.  CO. 

(Supreme  Court  of  Oreaon.   March  81, 1891.) 
Secoxdart  Evidbxcs— Wnszt  Admissible— Diu- 

QEN'CE. 

1.  Eecondary  evidence  of  the  contents  of  s 
writiug  is  admitted  on  tho  theory  that  the  orig- 
inal writing  cannot  be  produoud  by  tbe  party  oy 
whom  the  evldonco  is  oSerud,  within  a  reasona- 
ble time,  by  the  exercise  of  reasonable  diligence. 

2,  No  precise  rule  can  be  laid  dowu  as  to 
what  shall  be  coQsidrred  a  reasonable  effort,  but 
the  party  alleging  tbe  loss  or  deatructlon  of  the 
dorument  is  expected  tu  show  that  he  has  in  good 
faith  exhausted  in  a  reasonable  degree  all  the 
sources  of  Information  and  means  of  disoovery 
which  the  nature  of  the  case  would  naturally 
suggest,  and  which  are  accessible  to  him. 

8.  The  degree  of  diligence  which  shall  be 
considered  necessary  In  any  case  will  depend  on 
the  circumstances  of  the  psracular  ease,  toe  char- 
acter and  importAnce  of  tbe  paper,  tbe  purposes 
lor  wbiob  it  u  proposed  to  use  It,  and  the  plaoa 
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where  a  paper  of  that  kind  may  natiirallr  be  nip- 
posed  to  be  foQDd. 

4.  Where  the  canse  of  action  or  defaise  iB 
founded  upon  an  alleged  vrittne,  and  both  the 
execution  and  contents  of  the  writing  are  denied, 
and  the  alleged  writing  ia  shown  to  be  in  the 
possession  of  a  person  residing  outside  of  the 
state,  secondary  evidence  of  its  contents  is  not 
admissible,  unless  a  proper  effort  Is  made  to  ob- 
tain the  original. 
{SyUabug  try  the  Court. 

Appeal  trum  clrcalt  court,  Maltnoniah 
eonnty;  E.  D,  Sbattock,  Jadffe. 

Od  March  19.1WK>.theplAlDtUr.  J.  J.  Wiw- 
man,  commenced  an  action  in  the  circuit 
coort  of  the  atate  of  Oregon  for  the  coun- 
ty of  Multnomah  against  the  defendant, 
(o  recover  the  sum  of  930^.72,  the  value  of 
■certain  honiiehold  goods  claimed  to  have 
btvn  lost  by  defendant  in  transit.  The 
complaint  allegen  thaton  orabout  the  8th 
day  uf  April.  1889,  at  Nonlca,  Mich.,  the 
iplalDtltr  dtilrered  to  the  Detroit,  Grand 
Haveu  &  Milwaukee  Railway  Company  a 
afalpraent  of  rIx  boxes,  nnetrnuk,  one  roll  of 
carpet,  and  two  barrels  containing  house- 
dold  goods,  the  property  of  the  plaintiff, 
for  transportation  to  Salem,  Or.;  that 
said  shipment  was  in  due  time  delivered  In 
good  order  to  the  defendant  as  a  connect- 
ing carrier;  and  that  one  of  said  boxes 
and  one  of  said  barrels,  with  tbelr  entire 
contents,  were  destroyed,  and  never  de- 
livered to  plalDtlff,  which  household  goods 
so  destroyed  were  of  the  value  of  $373.05. 
The  defendant,  in  Its  answer  to  the  com- 
plaint, admits  the  shipment  by  plaintiff, 
and  the  delivery  to  the  Detroit,  Grand 
Haven  ft  Milwaukee  Hallway  Company, 
of  the  household  goods  In  question,  and 
that  the  same  was  in  due  time  received  by 
defendant  from  the  Detroit,  Grand  Haveu 
&  Milwaukee  Railway  Company,  a  con- 
iiecting  carrier,  admits  that  one  of  the 
boxes  and  ooe  of  the  barrels,  with  the  con- 
tents, were  destroyed,  but  denies  aoy 
knowledge  as  to  the  contents  or  value 
thereof.  For  a  farther  and  separate  an- 
swer and  detense,  defendant  alleged  that 
the  shipment  of  freight  mentioned  In  the 
complaint  consisted  of  household  goods, 
and  that  the  same  was  shipped  by  plain- 
tiff, and  received  and  accepted  by  the  De- 
troit. Grand  Haven  &  MilwankecRallway 
Company,  ns  well  as  the  defendant,  a  con- 
necting line,  under  a  contract  with  plalu- 
tlff  that.  If  for  any  cause  there  should  be 
a  total  loss  of  said  freight,  aud  a  llabfllty 
on  the  part  of  the  common  carrier  receiv- 
ing the  same,  or  over  whose  line  the  same 
was  being  or  was  transported,  the  total 
liability  therefor,  11  any  there  should  be, 
would  be  the  sum  of  five  dollars  per  hun- 
dred pounds  weight  of  said  freight,  and 
the  same  was  received  and  accepted  by  de- 
fendant and  shipped  by  plaintiff  on  said 
condition.  The  defendant,  further  an- 
swering, and  as  a  separate  defense,  alle^eil 
that  at  the  date  of  shipment  by  plaintiff, 
to-wlt.  April  8,  1889,  in  order  to  obtain 
the  benefit  of  the  reduced  rate  of  freight 
charges  from  the  ordinary  tariff  rate 
charged  therefor,  the  plaintiff  and  the  De- 
troit, Grand  Haven  ft  Milwaukee  Rtiilway 
Company  contracted  and  agreed  In  writ- 
ing that,  In  consideration  of  such  reduced 
rates,  the  plaintiff,  in  case  of  any  Onmage 
v.26i'.uo.5— la 


or  loss  to  said  goods  arising  by  damarre 
by  fire  while  at  stations  or  in  transit, 
would  and  did  release  said  company,  and 
I  each  and  every  other  company  over  whose 
Hues  said  goods  might  puss  to  destina- 
tion, from  any  and  all  damage  occnrring 
to  said  goods;  that  said  pialntifT  was 
given  and  obtained  the  benefit  of  suld  re- 
duced rates,  and  executed  said  contract 
of  release  accordingly.  The  reply  denies 
the  new  matter  alleged  in  theanswer.  On 
the  trial  the  plaintiff  gave  evidence  tend- 
ing to  prove  the  Issaes  on  his  part,  and 
then  rested.  Defendant  then  gave  evi- 
dence tending  to  prove  the  execution  by 
plaintiff  of  the  reieam  and  contract  men- 
tloued  in  theanswer;  that  It  wasuxecuted 
In  duplicate,  one  copy  being  attached  to 
the  bill  of  lading,  and  the  father  was  by 
the  agent  of  the  Detroit,  Gt-and  Haven  ft 
Milwaukee  Railway,  at  Nunlca,  Mich.,  for- 
warded to  the  trafiBc  manager  of  that 
road,  at  Chicago,  III.  Defendant  then 
called  Alfred  Watte,  who  was  then  clerk 
of  the  Northern  Pacific  Railroad,  at  Port- 
land, Or.,  who  testified  that  he  was  clerk 
in  the  office  of  Mr.  Fulton,  general  freight 
agent  of  the  defendant  at  Portland;  that 
he  had  telegraphed  to  the  claim  agent  of 
the  defendant  at  St.  Paul  to  ascertain  If  a 
release  had  been  made  on  the  plaintiff's 
Bhipmeot  of  goods  from  Nunlca.  and,  II 
so,  to  send  the  original  release  that  was 
signed  by  Mr.  Wiseman;  that  the  claim 
agent  at  St.  Paul  telegraphed  back  that 
the  flies  in  the  ofUce  of  the  trnfHc  manager 
at  Chicago  had  been  searched,  and  the  re- 
le{we could  not  be  found;  tha t  the  release 
never  was  In  his  nfHce  nt  Portland,  and 
the  parties  who  handled  the  vray-blll  of 
plaintiff's  goods  said  there  was  no  release 
attached  to  It  when  it  reached  Its  destina- 
tion. The  defendant  then  offered  tlie  dep- 
osition of  the  agent  at  Nunlca  to  prove 
the  contents  of  the  release,  but  the  court 
refused  to  admit  secondary  evidence  of  Its 
contents,  to  which  rnllng  defendant  duty 
exce|>ted,  and  aasigne  the  same  as  error 
on  this  appeal. 

Dolph,  BelUngar,  Mailory  tft  Simon,  lor 
appellant.  J.N.  Teal&n6  SuDdersoa Seed, 
for  respondent. 

Bran,  J.,  (after  stattnf^  the  titeta  aa 
above.)  By  section  691.  Hill's  Code,  it  la 
provided  that  "there  shall  be  no  evidence  of 
the  contents  of  a  wrltlnt!:,  other  than  the 
writing  Itself,  except  in  the  foUuw.ng 
cases:  •  •  •  (2)  When  the  original  can- 
not be  produced  by  the  party  by  whom 
th«  evidence  Is  offered,  in  a  reationable 
time,  with  proper  diligence,  and  Its  ab- 
sence is  not  owing  to  bis  neglect  or  de- 
fault." This  section  is  a  declaration  of  the 
common-law  rule.  The  theory  upon  which 
secondary  evidence  of  the  contents  of  a 
writing  Is  admitted  is  that  the  original 
writing  cannot  be  produced  by  the  party 
by  whom  the  evidence  Is  offereil.  within  u 
'.*easonable  time,  by  the  exercise  of  reiison- 
able  diligence.  The  gm-stlonis  always  one 
of  diligence  In  the  effort  to  procure  the 
original.  No  precise  rule  has  been  or  can 
belaid  down  as  to  what  shall  be  consid- 
ered a  reasonable  effort,  but  the  iinrty  al- 
leging the  loss  or  destruction  of  the  docu- 
ment Is  ex[>ected  co  show  "that  be  has  lu 
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good  faith  exhausted.  In  a  reasonable  de- 
gree, all  the  sources  of  Information  and 
means  of  dlscorery  which  the  nature  of  the 
case  would  naturally  suggest,  and  which 
were  accessible  to  him."  1  Greenl.  Ev. 
§  558 ;  Simpson  v.  Ball,  3  Wall.  460 ;  John- 
son V.  Arnwine,  42  N.  J.  Law,  451 ;  Kelsey 
V.  Hamner,  IS  Conn.  310.  ThuB,  in  Mar- 
iner V.  Saunders,  5  Oilman,  117,  the  court 
say:  "From  the  nature  of  the  subject 
there  Is  some  difficulty  in  laying  down  a 
general  rule  dining  the  extent  and  vigilance 
of  the  search  which  a  party  must  make  be- 
fore the  court  may  conclude  that  the  paper  is 
destroyed  or  lost.  *  *  *  As  a  general 
rule,  however,  we  may  eay  that  when,  fron: 
the  owner.ship,  nature,  or  object  of  a  paper, 
It  has  properly  a  particular  pla<-e  of  de- 
posit, or  where,  fr<Hn  the  evidence,  it  is  shown 
to  have  been  in  a  particular  place,  or  in 
particular  hands,  then  that  place  must  be 
searched  by  the  witness  proving  the  losf, 
or  the  person  produced  Into  whose  hands  it 
has  been  traced.  The  extent  of  the  search 
to  be  made  in  such  place  or  by  such  person 
must  depend  in  a  great  degree  upon  the  cir- 
cumstances. Ordinarily  it  Is  not  sufficient 
that  the  paper  is  not  found  in  its  usual 
place  of  deposit,  but  all  papers  in  the  offlcp 
or  place  should  be  examined.  *  *  *  On 
the  whole,  the  court  must  be  Eiatisfled  that 
the  paper  is  destroyed,  and  cannot  be  found 
It  Is  true  the  party  need  not  search  eyery 
possible  place  where  It  might  be  found,  for 
then  the  search  might  be  interminable,  but 
he  must  search  every  place  where  there  is 
a  reasonable  probability  that  it  may  b:' 
found."  This  rule  Is  founded  on  reason  and 
justice,  and  to  require  any  less  degree  of 
diligence  would  be  to  defeat  the  oliject  of  re- 
ducing agreements  to  writing.  As  was  said 
In  Rankin  v.  Crow,  19  111.  020:  "The  party 
wishing  to  avail  himself  of  the  benefit  of 
such  secondary  evidence  should  be  required 
to  make  at  least  the  same  effort  that  is  ex- 
pected the  party  would  make  if  he  were  to 
lose  the  benefit  of  the  evidence  if  the  in- 
strument were  not  found."  The  degree  of 
diligence  which  shall  be  considered  necessary, 
In  any  case,  will  depend  upon  the  character 
and  importance  of  the  document,  and  the  pur- 
poses for  which  it  Is  expected  to  be  nsc<1, 
and  the  place  where  a  paper  of  that  kind 
may  naturally  be  supposed  to  be  found. 
If  the  document  l>e  a  valuable  and  Impor- 
tant one,  which  the  owner  would  be  likely 
to  preserve,  a  more  diligent  search  will  bp 
required  than  If  the  document  is  of  little 
or  no  value.  The  purposes  for  which  it  in 
proposed  to  use  It  on  the  trial  will  als(i 
have  an  important  Itearing  In  detcnnlnlng 
the  degree  of  diligence  required.  If  the 
cause  of  action  or  defense  Is  founded  on 
the  supposed  writing,  the  party  oflferinR 
the  evidence  will  be  required  to  show  n 
greater  degree  of  diligence  In  the  attempt 
to  produce  the  original  than  If  it  is  de- 
sired to  be  used  as  evidence  In  some  collat- 
eral matter.  The  proof  of  search  and 
proof  of  loss  required  is  always  propor- 
tionate to  the  character  and  value  of  the 
paper  sui^osed  to  be  lost.  Insurance  Co. 
V.  Rosenaglp.  77  Pa.  St.  514.  The  exist- 
ence and  contents  of  the  supposed  con- 
tract, as  well  as  the  claim  of  defendant 
based  upon  it,  is  denied  by  the  plainUfl  In 


the  case  at  bar.  The  issue  thus  being 
Joined,  its  execution  and  contents  were 
very  material  to  defendant  In  estaUlahing 
Its  defense.  Indeed,  defmdant  seeks  to  ex- 
empt itself  from  Uablll^  solely  by  reason 
of  this  contract  It  admits  having  re- 
ceived, as  a  common  carrier,  plalntifiTs 
goods,  and  that  while  in  its  possession 
they  were  destroyed,  but  it  seeks  to  es- 
cape liability  by  virtue  of  this  c(mtract 
It  then  became  of  the  ntmost  importance 
to  both  plaintiff  and  defendant  that  the 
original  ctmtract,  if  su<A  a  contract  was 
made  at  all,  he  produced  on  the  trial,  so 
tliat  there  might  be  no  controversy  as  to 
its  contents,  and  that  the  court  might  de- 
clare Its  l^al  effect  to  the  Jury.  Before 
defendant  should  be  permitted  to  give  sec- 
ondary evidence  of  its  contents  It  should 
prove  that  it  had  exercised  the  utmost  dil- 
igence to  procure  the  original,  (Smith  v. 
(  ox,  9  Or.  327,)  and  this  it  failed  to  do. 
\o  ccmipctent  evidence  whatever  was  of- 
fered to  prove  any  search  in  the  office  of 
the  traffic  manager  at  Chicago,  where  it 
was  shown  the  document  was  most  likely 
to  be  found.  All  that  the  witness  Watts 
said  ftlxint  the  supposed  search  was  clear- 
ly hearsay  and  incompetent  evidence. 
Lawrence  v.  Fulton,  19  Cal.  688.  It  did 
not  In  any  way  tend  to  prove  that  any 
effort  had  been  made  in  the  Chicago  office 
to  And  the  original  paper.  The  testi- 
mony of  the  traffic  manager,  or  some  per- 
son In  his  office,  having  the  custody  of 
such  papers,  should  have  been  had,  or 
some  proper  effort  made  to  obtain  it, 
showing  what  effort,  if  any,  had  been  made 
to  find  the  original. 

Indeed,  cotmsel  toe  defendant  did  not 
seriously  contend  that  it  had  brought 
Itself  within  the  rule  concerning  the  ad- 
mission of  secondary  evidence,  if  proof  of 
the  loss  of  the  original  is  required,  but  he 
claimed  that  all  that  was  necessary  for 
defendant  to  do  was  to  show  that  the 
original  was  in  the  possession  of  a  person 
outside  of  this  state,  and  that  no  further 
proof  was  required;  that,  when  It  showed 
that  the  original  contract  was  in  Chicago, 
it  was  entitled  to  give  secondary  evidence 
of  Its  contents  without  further  proof;  and 
in  support  of  his  position  cites  the  follow- 
ing authorities;  Burton  v.  Drlggs,  20 
Wall.  134;  Gordon  v.  Hearing,  R  Cal.  49; 
Beattle  v.  Ililllard.  55  N.  H.  428;  Brown 
V.  Woods,  19  Mo.  475;  Sh^ard  v.  Giddlngs, 
?.2  Conn.  2S2:  Ralph  v.  Brown.  3  Watts  & 
S.  395;  Gordon  v.  Tweedy,  74  Ala.  232. 
The  broad  doctrine  Is  stated  in  these  au- 
thorities that,  if  books  or  papers  necessary 
as  evidence  in  a  court  in  one  state  be  in 
the  posst'ssion  of  a  person  living  In  anoth- 
er state,  sefoiidary  evidence,  without  fur- 
ther showing,  limy  be  given  to  prove  the 
contents  of  such  papers.  As  we  have  al- 
i*eady  said,  in  efTect,  each  case  must  lai^e- 
ly  depend  on  its  own  particular  circum- 
stances as  to  what  showing  is  sufficient  in 
order  to  admit  secondary  evidence  of  the 
contents  of  a  writing,  and  the  language 
used  in  the  cases  aiwve  cited  must  be  in- 
terpreted in  the  light  of  the  facts  of  each 
ca.se.  None  of  these  cases  go  so  far  as  to 
hold  that  where  a  defendant  relies  upcm 
the  contents  of  a  writing  to  exemj^t  him- 
self from  liability,  and  both  the  execution 

Digitized  by  Google 


Cr.) 


-ncE:  Km  v.  dunbab. 


275 


and  eontents  of  the  supposed  writiof;  are 
denied,  and  the  allcKed  writing  is  shown 
T»  be  In  tbe  puusesBlon  uf  a  person  nutnlde 
uf  the  state, secondary  evidence  of  the  con- 
teutH  of  Huch  vvritinf?  Ik  admissible  unless 
nn  elTurt  is  Diaile  to  produce  it.  And,  be- 
sides, thvi  doctrine  stated  lu  these  autbori- 
ties  fa  denied  by  authorities  of  equal 
weight,  and  even  by  some  of  the  same 
courts.  Thus.in  Turn^sr  v.  Yates, 16  How. 
14.  it  was  held  that  proof  that  un  in- 
voice of  icoods  waa  In  London  was  not 
H  snfficlent  showing  to  admit  secondary 
evidence  of  its  contents.  In  the  circuit 
court  of  the  United  States  for  the  district 
of  Maryland,  tbe  court  saying.  "If  the 

fmper  was  in  the  bands  of  tbe  consignees 
n  London,  secondary  evidence  was  not 
admlsHible;  if  as  parties,  they  were  enti* 
tied  to  notice  to  produce  the  paper;  If  as 
third  persons,  their  depositions  should 
have  been  taken,  or  some  proper  attempt 
made  to  obtain  it.**  To  the  same  effect 
are  Hoyt  t.  McNeil.  13  Minn.  H94,  (Gil. 
362;  (  Dicitlnson  v.  Breeden,  25  111.  186;  Mc- 
Gregor v.  Montgomery,  4  Pn.  St.  237; 
Wbart.  Ev.  §  130.  Tbe  rule  laid  down  in 
(he  authorities  Just  cited,  we  thinit,  la 
fonnded  on  reuaon  and  Jnstlce,  and  im- 
poses no  hardship  on  the  defendant.  Uy 
defendant's  own  showing  the  last  known 
place  of  deposit  of  the  contract  It  claims 
plalntiR  executed  was  in  the  office  of  the 
traOlc  manager  In  Chicago,  and  the  law 
provides  an  easy  and  simple  method  of 
taking  the  deposition  of  a  witness  resid- 
ing out  of  the  state,  and  his  deposition 
xhonld  have  been  taken  or  some  proper 
effort  made  to  obtain  It.  Tbe  fact  that 
tbe  person  to  whose  possession  the  paper 
was  traced  resided  out  of  the  state  did  not 
excuse  defendant  from  a  diligent  effort 
to  prucare  It.  Judgment  of  the  court  be- 
<  w  IB  therefore  affirmed. 


Tick  Keb  t.  Dijkbar. 
(Supreme  Comt  of  Oregon.   HanA  81, 1801.) 
Verdict  is  Rbplbvin. 

TThere,  in  replevin,  the  plaintiff  alleged 
that  he  was  the  owner  of  certain  personal  prop- 
erty, and  entitled  to  its  posaessioa,  which  the  de- 
fendant wrongfully  detained,  etc.,  and,  npmi  Is- 
sue Joined,  the  Jury  found  that  the  plidnuff  was 
entitled  to  the  iKtssesBloD  of  tbe  property,  and 
assessed  its  value,  etc..  but  did  not  pass  upon  the 
fact  of  ownership  of  the  property,  heldt  that  tbe 
verdict  was  defective  in  snbstance,  and  that  a 
Judgment  upon  it  that  the  plaintiff  was  owner  Is 
not  snstained  by  the  verdicb 
{Sylldbug  hv  the  CovH.) 

Appeal  from  cliYuit  court,  Multnomah 
county ;  E.  D.  Shattuck.  Judge. 

A.  C.  Emmons  and  W,  H.  Adams,  for  ap- 
pellant. B.  Biagbam,  for  respondent. 

Lord,  J.  This  was  an  action  In  replevin, 
brought  by  the  plnlntilf  to  recover  speciflu 
]iers>mal  property  described  In  his  com- 
plaint, and  of  which  he  alleges  his  pus- 
sesHlon  and  ownership,  Its  vslue,  and  the 
wrongful  taking  and  detention,  and  his 
damages  by  reason  thereof.  Tlie  tlefend- 
unt,  by  bis  answer,  put  in  issue  all  the 
material  matters  alleged  in  the  cuiuplalnt. 
On  the  trial  the  Jury  found  as  follf>ws:  | 
^  We,  the  Jary  In  the  above-eu titled  action,  [ 


find  that  the  plaintiff  Is  entlll^"to  the 
possession  of  the  property  described  In  the 
complaint,  and  assess  the  valoe  thereof 
at  93,000,  and  that  plaintilf  has  been  dam- 
aged by  the  detention  thereof  ¥  ." 

Upon  this  verdict  the  court  rendered  tlie 
following  judgment.  "That  plaintiff,  Yick 
Kee,  is  the  owner,  and  entitled  to  the  im- 
mediate possession,  of  the  property  de- 
scribed in  his  complaint,  to-wit,"  etc.; 
"  that  the  same  be  forthwith  delivered  by 
the  defendant,  Wm.  Dunbar,  to  said  plain- 
tiff, or,  in  case  delivery  thereof  cannot  be 
had,  then  saidplolntin  have  and  recover  of 
and  from  said  defendant  the  sum  of  three 
thousand  dollars,  the  vulue  of  said 
books,"  etc.  Tlie  point  of  objection  is 
that  the  jury  did  not  by  their  verdict  pass 
upon  the  ownerahlp  of  the  property,  and 
that  the  judgment  oes  not  conform  to 
tbeverdlct.  lii  replevin  the  rule  is  that  the 
verdict  should  be  responsive  to  and  dis- 
pose of  all  the  material  matters  put  In  Is- 
sue by  the  pleadings.  A  verdict  that  fails 
In  this  respect  does  not  respond  to  the  is- 
sues raised,  and  Is  defective  in  substance. 
Nor  can  the  Judgment  be  broader  than  the 
venlict.  It  must  follow  the  verdict,  and 
cannot  properly  embrace  Issnes  not  deter- 
mined by  the  Jury.  The  plaintiff  In  his 
complaint  alleged  his  title  or  ownership 
of  the  property,  and  that  it  was  wrong- 
fully taken  from  his  possession,  and  the 
defendant  traversed  these  facts  by  his  an- 
swer. The  effect  was  to  put  In  issue  all 
the  material  matters  alleged,  and  the  Jury 
should  have  passed  upon  these  Issues. 
Among  tbesewas  the  fact  of  ownership  or 
title  to  the  property,  which  tbe  jury  were 
called  upon  to  try  and  to  determine  by 
their  verdict;  for,  as  was  said  by  Coi.b. 
J.;  "However  the  case  might  have  been 
varied  bad  th«  defendant  in  error  not 
alleged  in  tbe  complaint  that  he  owned 
the  property,  but  merely  that  be  was  en- 
titled to  the  possession  of  It,  etc..  which 
fact  had  been  controverted  by  the  adverse 
party,  and  put  in  issue  by  tbe  pleadings, 
still  as  the  title  of  the  property  was  al- 
leged to  be  in  him,  and  this,  as  well  as  all 
other  facts,  denied,  how  could  tbe  ques- 
tion of  title  be  ignored  by  the  jury?" 
Child  V.  Child,  13  Wis.  18.  In  that  case,  as 
in  the  case  at  bar,  the  complaint  alleged 
that  the  plaintiff  was  the  owner  of  certain 
personal  property  which  thedefeudant  un- 
lawfully detained,  and,  upon  issue  being 
joined,  the  jury  found  that  the  plaintiff 
wa?  entitled  to  the  possession  of  the  prop- 
erty, and  asseraed  its  value  and  damages 
for  its  detention,  but  did  not  pass  upon 
the  question  of  ownership  of  the  property, 
and  the  court  held  that  the  verdict  was 
defective  in  substance,  and  that  a  new 
trial  should  he  awarded,  and  also  that 
the  Judgment  that  the  plaintiff  was  tbe 
owner  of  tbe  property  is  not  Kustalned  by 
the  verdict.  The  same  doctrine  whs  sub- 
sequently declared  by  Dixon,  C.  J.,  in  Ap- 
pleton  v.  Barrett,  22  Wis.  G6n,  as  follows: 
"The  title  of  tlie  property,  as  well  os  the 
light  of  possession,  was  in  iHsue  by  the 
pleadings.  The  jury  have  found  only  that 
the  plaintiff  Is  entitled  to  the  possession 
of  the  property  specified  In  the  verdict. 
The  issue  as  to  the  title  is  nndctcnnined. 
In  actions  of  replevin  both  parties  arc  con- 
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elclcrecl  nctora.  It  maybe  that  the  title  to 
the  property  was  In  the  defendant,  the 
platQtItt  harlns;  only  the  preiinit  right  of 
pMsseHalon.  The  queatlon  of  title,  tbere- 
tore,  Is,  or  It  may  be,  one  of  mach  Interest 
to  the  defenriiint,  and  he  la  entitled  to 
have  It  settled  in  thin  action.  The  verdict 
beinj;  ]□  tlilB  respect  defective,  the  Jadg- 
ment  must  be  reversed,  and  a  new  trial 
awarded."  The  same  principle  has  been 
recognized  and  declared  by  this  coart.  Id 
Phlpps  V.  Taylor,  15  Or.  487,  W  Pac.  Rep. 
i7l.  IStrahan,  J.,  said:  "But  this  verdict 
Is  Insuf&clent  for  another  reason.  By  the 
complaint  the  plaintiffs  claimed  to  be  the 
owners  of  the  lumber  In  controversy,  as 
well  as  to  be  entitled  to  Its  possession. 
The  verdict  Is  silent  as  to  the  owiiersbip 
of  the  property,  and  that  issue  remains 
nndeteriulned.  In  such  case,  no  judgment 
can  be  rendered  for  the  plaintiffs.  Nor 
Is  there  anytlitng  decided  in  the  case  of 
Corbell  v.  Childers,  (Or.)  21  Pac.  Rep.  671, 
inconsistent  or  in  conflict  with  the  prin- 
ciple thusdeclared.  In  that  case  the  plaln- 
titt  alleged  title  to  the  property  in  himself, 
and  the  }ury  found  "for  the  plaintiff,"  and 
that  **he  was  entitled  to  the  Immediate  re- 
turn and  possession  of  the  property  de- 
scribed In  the  complaint,"  etc. ;  and  Stba- 
ban,  J.,  said:  "In  this  case  the  verdict  Is 
'for  the  plaintiff,' and  that  he  ' Is  entitled 
to  the  Immediate  return  and  possession' 
of  the  property  described  In  the  com- 
plaint, and  then  the  property  and  its  value 
Is  set  out.  To  exact  a  greater  degree  of 
particularity  would  be  to  go  beyond  the 
requirements  of  the  statute,  which  I  do 
not  think  we  could  properly  do. "  This 
verdict  was  reflponslve  to  the  issues  raised, 
and  disposed  of  all  the  material  matters 
which  the  Jury  were  called  upon  to  try 
and  determine.  While  it  would  be  more 
formal  and  specific,  and  perhaps  more 
desirable,  that  the  verdict  should  find  the 
right  of  ownership  and  the  right  of  posses- 
sion, value,  etc.,  yet  a  finding  "for  the 
plaintiff "  is  equivalent  to  finding  the  Is- 
sues in  favor  of  the  plaintiff,  which  8tra- 
BAN,  J.,  thought  within  the  terms  of  the 
Btatnto,  and  should  be  upheld.  Neces- 
sarily, such  a  verdict  Included  the  right  of 
powesslon  as  weit  as  the  ownership  ol  the 

Property ,  as  both  facts  were  put  In  Issue 
y  the  pleadings.  lu  this  view,  the  gen- 
eral verdict,  responding  to  the  issues 
raised,  rendered  It  unnecessary  to  express 
s  finding  npon  each  averment.  And  so 
the  authorities  run.  InKrause  v.  Cutting, 
28  Wis.  655.  it  was  held  that  a  general  ver* 
diet  "for  the  plaintiff "  finds  all  the  issues 
in  bis  favor.  As  in  replevin,  where  both 
his  title  and  his  right  of  possession  are  in 
IsBoe,  a  verdict  "In  favor  of  the  plaintiff," 
assessing  the  value  and  damages  for  de- 
tention, determines  that  he  is  the  owner, 
and  entitled  to  the  possession.  So,  in 
Payne  v.  June, 92  Ind. 257,  the  verdict  was: 
"We,  the  Jury,  find  for  the  plaintiff,  and 
that  the  engine  In  controversy  Is  of  the 
value  of  $600,  and  la  In  possesslun  of  the 
derendantB;'*and  the  court  said :  "The  al- 
leged defects  are  that  the  verdict  does  not 
find  that  the  plalntltta  are  the  owners  nnd 
entitled  to  the  possesalon  of  the  engine. 
The  general  finding  for  the  plalnttfrs  was 
a  flnilinic  ol  both  these  lacts:"  eltlnic 
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Bowan  v.  Teague,  24rnd.  SM;  Crocker  v. 
Hoffman, 48  Ind. 207.  Sothatthereisnoth- 
ing  decided  In  the  case  of  Corbell  v.  Child- 
ers, supra,  which  can  lend  any  support 
to  sustain  the  verdict  In  the  ease  at  bar. 
Here  there  is  no  finding  "tor  the  plaintiff, " 
BO  as  to  cover  the  Issues  raised,  but  a  find- 
ing tliat  he  iB  entitled  to  the  poasenslon  of 
the  property,  when  the  Isaues  required  the 
Jury  to  pass  upon  the  fact  of  ownership  or 
title  to  the  property,  and  upon  which  the 
verdict  Is  silent  and  undetermined.  As 
such,  the  verdict  Is  defective  in  substance, 
and  upon  this  point  the  Judgment  is  not 
sustained  by  the  verdict,  as  it  embraces 
issues  not  determined  by  the  verdict  of  the 
Jury.  It  results  that  the  Judgment  moat 
be  reversed,  and  a  new  trial  ordered. 


(»  Or.  4XL) 

FoBTLAND  Nat.  Bank  v.  Scott. 

(Supreme  Court  of  Oregon.  Uaroh  81,  1891.) 

Pbomissobt  Non  —  CoxmfFOBAmovs  Pimm 
AOBnmiT— National  Bamks— Ilijmu.  Loajh. 

1.  In  an  aetliHi  won  •pnuniasflST  note,  where 
no  illegality  <nr  fratid  Is  (fliarged.  It  Is  BOt  compe- 
tent to  allege  or  prove  a  oontemporatieoas  parol 
agroement,  for  the  purpose  of  ohaoging,  vary- 
ing, or  In  any  mEmner  altering  the  legal  «feet  of 
such  promissory  note. 

3.  The  construotlon  of  a  statnteof  the  Cnlted 
States  by  the  supreme  court  of  tto  United  BtatM 
is  binding  upon  the  state  ooorts. 

9.  A  loan  made  by  a  national  bank  to  an  as- 
BOoiation  or  person  of  a  greater  amount  or  propor- 
tion than  is  permitted  by  this  section  does  not 
reader  the  security  taken  for  such  loan  void. 
(SyUabiu  by  the  Court.) 

Appeal  from  circuit  court,  Mnltnomab 
connty ;  E.  D.  Shattcoe,  Judge. 

This  action  in  founded  upon  three  sev- 
eral  promissory  notes  made  by  the  de- 
fendant to  the  plaintiff.  The  complaint  Is 
In  the  usual  form.  The  answer,  In  effect, 
admits  the  execution  and  delivery  of  the 
notes,  but  denies  there  is  anything  dne 
thereon.  The  answer,  for  a  farther  and 
separate  drfense,  then  allt^es  that  at  the 
time  of  the  execution  of  said  notes,  and 
each  of  them.  It  was  understood  and 
agreed  between  the  plaintiff  and  the  de- 
fendant and  the  Portland  ft  Willamette 
Valley  Railway  Company,  a  corporation. 
In  consideration  of  the  execution  and  de- 
livery of  said  notes  by  the  defendant,  that 
the  said  plaintiff  would  and  should  look 
to  the  said  Portland  &  Willamette  Valley 
Ballway  Company  for  the  payment  there- 
of, the  latter  named  corporation  having 
received  the  entire  consideration  npon 
which  said  notea  were  made,  and  would 
not  and  should  not  charge,  or  seek  to 
charge  or  hold,  this  defendant  liable  in 
any  manner  on  either  of  Bald  promissory 
notes.  The  answer  contains  a  further  de- 
fense, as  follows:  "That  the  said  notee 
were  signed  by  the  defendant  upon  the 
procarement  and  at  the  instigation  of  one 
William  Beld,  then  and  now  president  ol 
the  plaintiff  corporation,  and  then  presl- 
deut  of  a  railway  corporation  known  as 
the  'Portland  &  Willamette  Valley  Ball- 
way  Company.*  That  said  railway  eom- 
pany,  at  the  time  of  the  exeeatlon  at  said 
notes,  owed  large  sums  of  money  to  saM 
bank  and  divers  persons,  and  that  under 
the  laws  and  the  national  bank  astmea- 
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tinnofi  In  comploiiit,  and  the  ruins  of  the 
trvHHary  depavtincnt  ol  the  United  States, 
plulntlff  WQH  Dut  permitted  and  could  not 
loan  further  aums  of  money  to  said  raH- 
wjty  company  upon  notes  signed  directly 
by  the  said  railway  company,  or  other- 
wise: and  lor  the  purpose  of  contravening 
and  viola  ting  eald  laws  and  rului,  and  de- 
cpiviDg  the  government  of  the  United 
States,  and  Its  national  bank  examiners, 
and  the  Btockholders  of  said  bank,  the 
said  William  Beld,  as  such  president,  con- 
spiring and  colluding  with  Intent  to  so 
contravene  and  violate  the  lav  and  said 
rules,  and  deceive  the  said  government  of 
the  United  States,  and  said  bank  exam- 
iners and  stockholders,  falsely  and  fraud- 
ulently procured  this  defenaant  to  exe- 
cute said  notes,  the  consideration  therein 
named  being  paid  to  the  said  Portland  & 
Willamette  Vallev  Railway  Company,  with 
the  unOei-standlng  and  agreement,  in  con- 
Bideratluii  of  the  execution  of  said  notes 
by  the  defendant,  that  defendant  was  not 
to  be  liable  thei-eon  for  any  sum  or  amount 
whatever."  To  these  separate  detenscti 
tbe  plaintiff  demurred,  whlcb  demurrer 
wassnstained  by  the  court,  and  final  judg- 
ment rendered  In  favor  of  the  plalntlfi, 
from  which  this  appeal  Is  taken. 

W.  T.  Muir,  for  appellant.  C.  J,  Mc- 
DoutgaU,  for  respondent. 

Strahan,  C.  J.,  (after  stAifng  the  facts 
aa  above.)  This  record  presents  but  two 
queHtlons.  both  arising  upon  the  plain- 
tiff's demurrer  to  the  new  matter  con- 
tained in  the  defendant's  answer. 

1.  The  first  separate  defense  pleaded 
presents  the  Question  whether  or  not, 
where  there  Is  no  allegation  of  Illegality 
orfraod,  a  contemporaneous  parol  agree- 
ment may  be  pleaded  as  a  defense  to  an 
action  on  these  notes,  which  shows  that 
by  the  terms  uf  such  agreement  the  notes 
were  never  to  be  paid  by  tlie  maker;  In 
other  words,  whether  or  not,  in  such  case, 
it  is  competent  to  vary  and  contradict  tbe 
writing  by  a  separate  parol  agreement 
made  at  the  time  the  notes  sued  on  were 
signed.  Tbe  law  Is  too  well  settled  In  such 
case  to  admit  of  any  doubt,  at  least  In  this 
court.  Huxle  v,  Hodges,  1  Or.  2r»l ;  Iice  v. 
Summer».  2  <tr.  260;  Smith  v  Caro.  9  Or. 
UTS;  Luoney  v.  Rankin,  15  Or.  617. 18  Pac. 
Rep.  660;  Beezley  v.  Crossen.  16  Or.  72, 17 
Pac.  Rep.  677;  Stoddanl  v.  Nelson,  17  Or. 
417.  21  Pac.  Rep.  456.  Under  these  author- 
ities It  was  not  error  in  the  tHal  coui-t  to 
sustain  a  demurrer  totlie  defendant's  first 
separate  defense. 

'2.  The  Ht>cond  separate  defense  presents 
the  question  whether  or  not  the  contract 
made  with  William  Rdd,  preshlent  of  the 
plaintiff  corporation,  is  sufficient  to  defeat 
tlie  plaintiff's  action.  This  depends  on 
The  c«»ustruction  to  be  given  to  section 
5200.  Rev.  St.  U.  S.,  which  Is  as  follows 
"The  total  liabilities  to  any  association, 
of  any  person,  or  of  any  company,  corpo-. 
ration,  or  firm,  for  money  borrowed,  in- 
cluding in  the  liabilities  of  a  compan.v  or 
firm  the  llabilltlefi  of  the  several  members 
thereof,  shall  at  no  time  exceed  one-tenth 
part  of  the  amount  of  the  capital  stock  of 
such  association  actually  paid  in.  But  the 
discount  of  the  bills  ol  exchange  drawn  in 
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good  faith  against  actually  existing  Talues, 
and  the  discount  of  business  or  commer- 
cial paper  actually  ownod  by  the  person 
negotiating  the  same,  shall  not  be  consid- 
ered as  money  borrowed, "  This  statute 
has  been  construed  by  the  federal  courts, 
and  their  construction  ia  binding  on  us. 
for  the  same  reasons  that  ourconstructlon 
of  the  constitution  and  statutes  of  this 
state  Is  binding  upon  the  federal  courts. 
In  deciding  the  question  presented,  then, 
we  have  only  to  ascertain  what  construc- 
tion this  statute  has  received  in  the  federal 
courts.  In  Wyman  v.  Bank,  29  Fed.  Rep. 
734.  it  was  held  that,  when  a  bank  ^oxgan- 
ized  under  this  statute  violates  this  pi-o- 
vision  by  lending  to  one  person  an  amount 
in  excess  of  the  limit,  such  person  cannot 
set  up  the  violation  of  the  statute  as  a 
defense  to  his  liability  on  the  note.  If  a 
penalty  is  to  be  enforced  against  the  bank, 
it  can  be  done  only  at  the  instance  of  the 
government.  A  contract  entered  into  by 
the  bank  In  violation  of  this  section  is  not 
void.  And  In  Gold  Min.  Co.  v.  National 
Bank,  96  11.  S.  640.  In  paaslng  npon  tbe 
identical  question  now  before  us.thecourt 
said :  "  We  do  not  think  that  pul>lic  policy 
requires,  or  that  congress  intended,  that 
an  excess  of  loans  beyond  the  proportion 
specifleil  should  enable  the  borrower  to 
avoid  the  paymeot  of  tbe  money  actually 
received  by  htm.  This  would  be  to  Injure 
the  Interests  of  creditors,  stockholders, 
and  all  who  have  an  interest  In  the  safety 
and  proHr-prity  of  the  bank.  We  are  of  the 
opinion  Luat  this  objection  is  not  well 
taken."  The  same  construction  prevails 
In  the  state  courts.  O'Uare  v.  Jank,  77 
Fa.  Ht.  06;  Bank  v.  Perry,  (Iowa,)  83  N. 
W.  Rep.  341.  And  in  cases  strongly  akin 
to  these  in  principle  tbe  same  doctrine 
has  been  applied.  Pangborn  v.  Westlake, 
36  Iowa,  546;  Vinlng  v.  Bricker,140hIoSt. 
331.  We  ai'e  therefore  of  the  opinion  that 
the  court  did  not  err  In  sustaining  tbe 
demurrer  to  tbe  second  separate  defenae 
pleaded  In  tbedefendaut's  answer.  Find- 
ing DO  error  in  the  Judgment  appealed 
from,  tbe  same  must  be  affirmed. 


HuuiCELL  V.  Seventh  Street  Teb- 
RACE  Co. 

(Supreme  C<mrt  of  Oregon.  March  31, 1891.) 

Negliqenck— iNJuar  to  Adjoining  Owner. 

1.  A  party,  in  the  exercise  of  a  right  upon 
his  own  land  which  involves  danger  to  tbe  [urop- 
ertf  of  his  ueighbor.  Is  bound  to  provide  against 
such  byali  reasonable  "prudence  and  care, 

iL  Where  a  defenaant  undertalras  to  con- 
struct a  rctaiQing  wall  on  his  own  land  which 
materially  increases  the  risk  of  the  uiioMug 

Eroperty  to  land-slides,  be  is  bound  to  exercise 
is  right;  In  a  way  not  to  expose  the  property  of 
the  plaintiff  to  any  risks  which  mfght  be  provid- 
ed f^!aiDBt  by  the  exercise  of  ordinary  diligence, 
which  would  require  that  the  defendant  in  its 
construction  should  take  into  account  or  antici- 
pate such  storms  or  rain-falls  as  might  reason- 
ably be  expected  to  occur. 

8.  Ko  weakness  ordefect  tn  such  wall,  caused 
by  the  negligence  of  tbe  defendant,  or  which  the 
exercise  of  ordinary  oara  and  sldll  would  have 
avoided  In  its  constzvctlon,  although  combined 
with  tbe  act  of  God,  would  excuse  liability  ftn? 
damage  to  the  adjoining  property, 
{Syllahu$  bu  the  Court.) 
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Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judpe. 

This  was  an  action  to  recover  damages 
from  the  defendant  for  negligence  in  the 
cunHtructlun  of  n  certain  retaining  wall 
and  ruad-way  uponlts  property  above  tbe 
plaintiff,  wbereby  his  fruit-trees  and  build- 
Inge  were  Injured,  and  hlft  land  covered 
with  a  large  amount  of  rock  and  other 
debris  by  the  sliding  down  of  the  same, 
etc.  The  defendant,  afterdenying  tlieneg- 
ligence  alleged,  or  any  fault  In  the  con- 
struction of  Bucb  wall  and  road-way,  ns  a 
separate  answer  and  defeuBe,  averred  that 
snch  wall  and  road-way  were  properly 
constrneted  upon  its  lands,  and  capable 
of  rwilsting  all  ordinary  weather,  and  such 
storms  as  eould  have  been  reasonably  an- 
ticipated, and  that  the  carrying  away  of 
the  same,  and  the  damages,  arose  from 
vis  mnJor,  namely,  an  unprecedented  rain- 
fall and  storm,  lasting:  several  days,  and 
doinggreat  damage  throughout  tbestate. 
The  denial  putting  in  issue  the  new  mat- 
ter alleged  as  a  defense,  a  trial  was  had, 
resulting  In  a  verdict  and  Judgment  for 
the  plaintlir,  from  which  this  appeal  Is 
taken. 

0.  J.  MoDotifffill  and  C.  H.  Carey,  for 
appellant.  KWeiit  Stair  &  Thomas,  for  re- 
spondent. 

Lord,  J.,  (after  stating  tbe  facts  as 
above.)  The  errors  assigned  relate  whol- 
ly to  exceptions  to  thechargeof  tlie  court. 
The  charge,  certified  to  us.  consists  of  a 
series  of  instructions,  submitting  tbe 
whole  question  of  negligence  to  tlie  jury, 
to  each  one  of  wh.L-b  an  exception  was  re- 
served. The  criticisms  of  the  argument 
were  directed  mainly  to  the  first,  third, 
and  fifth  instructions,  which  exan-iincd 
separately,  or  as  Isolated  propositions, 
one  of  them,  at  least,  would  need  to  be 
quallfled  and  explained.  As  it  is  the  duty 
of  the  Jury  to  consider  all  the  instniciions 
together,  when  the  record  discloses  that 
an  Instruction  In  the  series,  altltough  not 
stating  the  law  correctly,  Is  qualified  ov 
explained  by  others,  so  tliat  the  Jury  will 
not  be  likely  to  be  misled,  tlic  error  will 
be  obviated.  Anderson  v,  Walter,  34  Micii. 
113.  Thus  In  the  case  of  Losee  v.  Bucii- 
anan.  51  N.  T.  4!)2,  Ea«i„  C.  said:  "We 
must  look  at  the  whole  charge,  and  judge 
of  It  from  its  whole  scope,  and  if,  takiug 
it  altogether.  It  presented  the  question  of 
Inw  fairly  t()  the  jury  so  us  not  to  mislc.id 
them,  exceptions  to  separate  propositioriH 
In  it,  or  to  detached  portions  of  it,  will 
not  be  upheld."  So  that,  upon  a  record 
like  this,  if  the  charge  as  a  whole  con- 
veyed to  the  Jury  the  con-ect  rule  of  law 
applicable  to  the  questiim  to  be  deter- 
mined by  them,  the  judgment  will  itut  be 
reversed  because  some  one  of  them  falls 
to  state  the  law  correctly,  or  with  suffi- 
cient quollfication,  when  the  defects  ere 
cured  by  other  instructions.  The  plulnf  iff 
<»wned  lands  adjai-cnt  to  and  lying  belnw 
the  land  of  the  defendant.  To  make  It  de- 
sirable for  building  sites,  the  defendant 
constructed  a  ruad-way  winding  about 
it,  with  a  view  to  subdivide  and  terrace 
it.  At  one  place  the  road-way  passed  di- 
rectly above  the  land  of  the  plulntlfT,  a^id 
to  suxiport  the  embankment,  and  to  pre- 


vent the  road-way  from  washing  out.  the 
defendant  built  a  retaining  wall.  The  gfv- 
Ing  way  of  this  wall,  and  the  Injury  con- 
se(jnent  thereto  to  the  adjacent  properly, 
as  arising  from  Its  negligent  construction, 
Is  the  foundation  of  the  action.  Incorpo- 
rated In  tbe  bill  of  exceptions  enough  of 
tbe  evidence  has  been  settorth  to  show  the 
applicability  of  the  instructions  to  the 
facts  in  Issue,  and  the  sense  in  which  they 
must  have  been  understood  by  the  Jury. 
The  evidence  for  the  plaintiff  tended  to 
show  that  the  retaining  wall,  which  was 
about  16  feet  high,  was  built  of  boulders 
and  nick  of  inferior  quality.  "There  was 
rotten  bed-rock,  good  sound  rock,  and 
honey-comb  rock,  which  would  crumble 
as  soon  as  the  air  and  weather  struck  it, 
built  in  the  wall,  which  was  the  cause  of 
its  coming  down.  When  the  rain  came, 
the  honey-comb  stone  melted,  and  the 
coarse  henry  stone  came  down,  and  the 
weight  from  behind  pushsd  It  out.  The 
terrace  did  not  give  way.  The  wnll  fell 
downltself.  The  wall  crumbled  out.  These 
rocks  rolled  and  fell  down  on  the  place 
that  the  president  of  the  defendant  com- 
pany was  notified  that  it  was  being  inse- 
curely built;  tbat  a  slide  took  place  when 
tbe  defendant  was  building  tiio  road,"  etc. 
The  evidence  for  the  defendant  tended  to 
show  that  "nothing  but  good  rock  was 
put  into  the  wall;"  that  there  wa8"in- 
structions  given  to  the  foreman  to  use 
nothing  but  rock,  and  the  best  men  that 
could  be  got;"  that  there  was  "one  man 
that  had  done  some  bad  work,  but  that, 
when  the  foifman's  attention  was  called 
to  it,  it  was  taken  out  and  replaced  in  a 
substantial  manner;"  "that  the  company 
desfved  the  best  wall  that  could  be  made, 
and  spared  no  money  to  make  the  best 
wall;"  "that  the  rotten  stone  spoken  of 
was  put  lit'Iilnd  the  wall  for  filling,  and 
not  in  the  wall;"  "that  an  engineer  was 
employed  to  oversee  tbe  work,  u  man  of 
a  great  deal  of  skill  and  ability,  and  that 
the  work  was  built  under  his  instruc- 
tions." The  evidence  further  proceeds  to 
show  how  the  work  was  done,  and  the 
/itaterlai  uf<cd,  and  that  It  was  done  sub- 
stantially, and  to  the  satisfaction  of  tbe 
son  of  the  plaintiff,  who  seemed  to  act 
for  his  father,  etc.,  that,  immediately  be- 
fore tbe  wall  was  carried  away,  an  ex- 
traordinary storm  raged  far  several  days, 
causing  land-slldea  and  bridges  to  be 
washed  out  all  over  thecouutry.and  caus- 
ing the  washout  of  the  top  of  the  wall, 
etc.,  and  the  injury  tf»  the  adjoining  prop- 
erty of  the  plaintiff.  Tlie  first  Instiiiction 
of  which  error  is  assigned  charges  the  jury 
tbat  "the  plalntin  had  the  right  to  require 
of  the  defendant  tbat  it  should  not,  by 
any  structures,  or  anj-  acts  which  it  did 
upon  its  own  land,  materially  Increase  hia 
risk,  or  his  liability  to  injury  from  the  slid- 
ing down  of  tbe  soil  upon  his  land."  The 
point  of  the  objection  Is  that  the  wall  was 
a  lawful  structure,  though  It  may  have 
materially  increased  the  risk,  but  If  it  was 
not  negligently  constructed  and  main- 
tained the  defendant  is  notUable.  It  will 
be  noted  that  the  objection  admits  liabil- 
ity, if  the  Injury  from  the  failing  of  the 
wall  was  caused  by  its  negligent  i-onstruc- 
tlon.  Conceding  this  objection  to  be  well 
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tnken,  It  is  plainly  cured  of  the  defecta 
cuiupluined  of  by  the  InHtructlon  wbicb 
inimedfately  succeedH,  and  Is  dealKoed  to 
upply  directly  to  the  facts  of  tho  case. 
This  Instruction  Is  that  "the  defendant,  in 
ninklnfic  n  roud-way,  or  In  putting  Btract- 
iin>s  on  itB  land,  wan  required  to  so  con- 
duct itrielf  m  not  to  e;(poRe  the  plaintiff 
to  nny  risk  ivhich  nilffht  be  provided 
nsulnst  by  ordinary  diliRence.  It  ahonld 
build  its  walls  or  construct  its  road-way 
RO  as  to  stand  firm  daring  all  snch  storms 
as  usnully  come,  and  such  unusaal  storms 
an  TUl>;ht  hp  reaHonably  expected  some- 
times to  occur."  The  phraseology  of  this 
last  clause  might  be  subjected  to  a  tech- 
nical criticism,  and  pronounced  not  strict- 
Jy  accurate,  hut  its  meaning  is  obvious, 
and  could  not  have  misled  the  .1ury.  This  in- 
struction casts  upon  the  owner  the  duty  of 
seeine:  that  reasonable  eare  and  skill  shall 
be  employed  in.  the  construction  of  such 
wall  and  road-way  upon  its  Initio  when  it 
iuTolves  any  daiurer  or  risk  to  the  adjoining 
property.  The  company  was  bound  to 
provide  afrainst  such  risk  by  the  exercise 
of  ail  reasonable  prudence  and  care.  In 
constructinfT  its  wall  and  road-way,  the 
defendant  was  bound  to  exercise  its  right 
in  a  way  not  to  expose  the  plaintiff  to  any 
risk  which  mi^ht  be  provided  aeainst  by 
the  exercise  of  ordinary  dili£rence;  that 
this  would  require  of  the  defendant  in  the 
constroctiooof  its  retaining  wall  to  antic- 
ipate and  provide  against  such  storms 
or  rala-falis  as  might  reasonably  be  ex- 
pected to  occur.  The  Instruction  does  not 
assert  that  the  defendant  was  bound  to 
provide  against  extraordinary  or  unprec- 
edentftd  storms,  stich  an  could  not  be  rea- 
sonably anticipated,  but  only  to  make 
provision  for  such  as  mifrht  reasonably  be 
expected  to  happen,  which  would  involve 
taking  into  consideration  the  locality  and 
the  nature  or  character  of  the  storms 
which  have  previously  occurred. 

As  the  putting  up  of  such  a  structure  in- 
volved risk  to  the  adjacent  owner,  the  in- 
struction declares,  in  terms,  that  ordinary 
dilif'ence  required  that  the  defendant  build 
its  retaining  wall  strong  enoiwh  to  meet 
the  exigency  of  any  storm  which  mit;ht 
reasonably  be  expected  to  occur;   and  as 
a  consequence,  if  it  did  so,  it  would  not 
be  liable  for  an  injury  to  the  property  of 
snch  adjoining  owner,  arising  from  the  in- 
snfficieney  or  failure  of  the  retaining  wall 
to  resist  the  pressure  of  an  extraordinary 
storm,  snch  as  could  not  be  reasonably 
anticipated.     Now,    takine-   the  instruc- 
tions together,  they  announce  the  princi- 
ple that,  when  an  owHcr  on  his  own  land 
builds   or  erects  any   wall  or  structure 
wfaieh  materially  increases  the  risks  to  a 
neighboring  owner,  he  is  bound  to  exert 
all  reasonable  diligence  and  care  to  pre- 
vent in.iury  or  damage  to  such  adjoining 
owner  from  rucIi  rink:  tliut,  oa  the  fticts 
hIiow  these  riHlis  mnlnly  to  be  from  lani- 
Hlides  in  times  of  storms  or  ruin-falls,  the 
exercise  of  reasonable  diligence  and  care 
require  that  the  wail  or  structure  should 
be  BO  built  or  constrncted  as  to  avoid  all 
Injuries  or  damage  likely  to  happen  from 
such  storms  or  raiu-falls  as  might  reaHon- 
iibly  be  anticipated.   So  that  when  the 
first  Instruction  and  second  instruction 


are  rend  together,  or  the  former  In  thp 
light  of  the  latter,  with  refert>nce  to  the 
facts,  the  plain  and  obvious  meaning  la 
that  the  plaintiff  had  no  right  to  build  a 
wall  or  structure  without  making  some 
provision  against  the  risk  to  which  it  ex- 
posed the  adjacent  property;  that  tlie 
rule  of  law  retpilres  that  the  defendant  ex- 
ercise reasonable  diligence  in  the  cou.'itruc- 
tlon  of  such  wall,  so  as  to  avoid  the  risk 
to  which  it  exposed  the  property  ol  the 
plaintiff,  and,  as  a  conaeqnence,  if  the  com- 
pany did  not  take  some  such  precautions, 
or  built  its  wall  negligently  and  Insuffi- 
cient to  i*0Rl8t  the  pressare  of  storms  or 
raln-falls  likely  to  happen,  and  which 
might  be  reasonably  expected.  It  would  be 
liable.  It  results  that  these  Instructions 
recognize  the  right  of  the  defendant  to 
erect  such  structures  upon  Its  land,  pro- 
vltled  the  company  exercises  reasonable 
care  and  skill  in  their  construction  to 
avoid  liability  to  damage  to  the  adjacent 
property,  and,  as  a  coneequence  in  such 
caHe,  the  law  Imposes  no  llabllit'y. 

The  next  objection  Is  directed  to  tht* 
third  and  fifth  Instructions,  and  the  criti- 
cism is  that  they  only  i-ecogniKe  the  excuse 
of  vis  major  in  case  the  wall  had  no  weak- 
ness or  defect  therein  which  contributed 
to  produce  the  injury  complained  of.  The 
third  Instruction,  after  stating  that  the 
net  of  Uod  excuses  liability,  if  the  storm 
was  Irresistible,  and  snch  us  no  reaHtma- 
hle  man  of  experience  and  acquaintance 
In  tlie  country  and  with  the  action  of  the 
elements  would  have  expected  to  occur, 
states  that  It  "  would  be  an  excuse  tor  tho 
defendant  in  theconstruction  of  Its  works, 
If  it  BO  constructed  its  works  as  that  no 
weakness  or  dercuts  therein  contriliuted 
with  the  act  of  (Jod  to  nroduce  the  result 
complained  of."  It  is  insisted  that  the 
words  "no  weakness  or  defect"  in  the  wall 
or  structure  mean  any  weakness  or  defect, 
however  slight  or  fanciful  or  speculative, 
or  which  may  have  in  the  least  degree 
caused  the  injury;  that  the  effect  of  this 
instruction  is  to  require  the  construction  of 
the  wall  to  be  so  perfect  that  no  weakness 
or  defect  therein,  no  matter  how  slight  or 
remote,  was  discoverable  therein,  even  by 
the  test  of  vis  major,  or  the  defendant  was 
liable;  that  if  a  slight  defect  existed,  no 
matter  how  remote  the  cause,  the  defend- 
ant would  be  liable,  though  ordinary  pru- 
dence could  not  have  provided  against  the 
risk  or  injury.  _  It  must  be  admitted,  if 
the  instruction  is  susceptible  of  this  con- 
struction, viewed  in  the  lierht  of  the  issue 
and  the  facta  to  which  it  was  directed,  it  is 
inconsistent  with  the  theory  of  the  law  as 
declared  in  the  preceding  instructions. 
The  evidence  for  tho  plaintiff  tended  to 
show  that  the  wall  was  negligently  con- 
structed, and  of  inferior  material,  and  so 
insecure  and  insufficient  as  to  be  incapable 
of  i-eslHtlngsiicliHtorms  as  could  Iiavebeen 
reasimably  anticipated.  lu  the  preceding 
InH  t  ructions  tliecourt  had  charged  the  jury 
that  it  wns  the  duty  of  the  defendant  to 
exei*ciBC  reasonable  care  and  Kkill  in  the 
c(»nHtructlon  of  itb  wall,  to  prevent  injury 
to  the  adjacent  property  of  the  plaintiff,, 
and  that  tiiis  duty,  which  the  law  imposed, 
requiml  the  defendant  to  ^\i\U\  the  wall 
strong  and  firm  enough  to  encounter  the 
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proBsure  of  such  etorma  act  miRht  reaBOD- 
ablybeexpected  tooccur.  II  tliederendant 
negltfcted  to  build  tlie  wall  In  a  way  aud 
uf  luaterlal  which  waa  calcnlated  to  resist 
the  prensare  uf  such  storms  as  might  rea- 
sonably be  expected  to  happeu,  it  neglect- 
ed to  provide  aeaiiist  the  risks  to  which 
Its  Btrurtures  exposed  the  property  of  the 
plaintiff,  and  waa  guilty  of  negligence  and 
a  want  of  ordinary  care, — not  remote  or 
Bpecuiative  nef^llgence,  but  actual  negli- 
gence in  failing  to  do  what  the  laiv  re- 
quired of  the  defendant,  namely,  that  a 
party,  in  the  exercfBe  ut  a  right  opnn  his 
own  land  which  InTolves  danger  to  the 
property  ot  his  neighbor,  is  bound  to  pro- 
vide against  such  danger  by  all  reasona- 
ble prudence  and  care.  To  this  extent  the 
defendant  must  perfurm  Its  duty  before  it 
can  claim  exemptlun  from  the  act  of  God. 
It  is  clear,  then,  that  the  weakness  and 
defect  in  the  wall  of  which  the  inBtructlon 
required  it  to  be  free  whs  such  as  was 
caused  by  Desrilgence.  and  against  which 
the  defendant  was  bound  to  provide  in 
the  first  instance  by  ordinary  diligence. 
In  other  words, "no  weiiknesH  and  derect" 
arising  from  the  negligence  of  the  defend- 
ant In  the  construction  ..f  thewall,  com- 
bined with  the  act  of  God  in  producing 
the  injury,  could  relieve  the  defendant, 
upon  the  excuse  of  vis  major,  from  linbili- 
ty.  As  the  defendant's  act  created  the 
risk,  it  must  perform  Its  duty  In  the  tirst 
instance  by  providing  agulntit  it  to  the 
extent  of  ordinary  diligence;  and  if  it  fail 
to  do  it,  and  a  defect  in  the  wall  Is  the  i-e- 
sult,  tliat  defect  Ih  caused  by  its  ncjll- 
gence,  and  it  Is  not  in  a  conclltlun  tn 
voke  vis  innjor  against  the  plaintifr.  it 
was  the  diligence  and  care  iind  skill  re- 
quired in  the  construction  of  the  wall  un- 
der theclrcunistanceR,  and  the  conseijueuce 
of  defect  and  weakness  therein  from  negli- 
gence or  a  want  of  ordinary  care,  that  was 
the  subject  nnder  consideration  In  connec- 
tion with  the  act  of  God.  This  being  so. 
"no  weaknessand  defect"  in  the  wahcould 
have  been  referred  to  or  meant,  except 
Biich  as  were  caused  by  the  neglijrenue  of 
the  defendant,  or  its  failure  to  ohwerve  or- 
dinary caro  in  tlie  construction  oi  the  wall ; 
and  consequently  the  instruction  cannot 
mean  or  Include  defects  in  the  wall  which 
may  arise  or  exist  where  ordinary  care 
and  diligence  has  been  observed.  It  la 
''defect  and  weakness'"  which  the  exercise 
■jf  ordinary  care  would  have  avoided,  and 
ought  not  to  be  present  and  exist  when 
the  act  of  God  occurs.  The  court  was  not 
Instructing  nboat  any  weakness  or  defect 
in  the  wall  which  might  exist  despite  the 
exercise  of  ordinary  care  and  skill,  or 
which  ordinary  prudence  could  not  pro- 
vide aeainst;  but  such  as  waa  caused  by 
the  negligence  of  the  defendant,  and  which 
the  exercise  of  ordinary  care  would  have 
avoided.  The  worHs,  therefore,  in  the  in- 
struction, "no  wtuKness  and  defect  there- 
in," mean^no  weakness  and  defecfin  the 
wall  which  the  exercise  of  ordinary  care 
and  skill  in  Its  construction  could  have 
prevented,  contributing,  with  the  act  of 
God,  in  producing  the  injury  complained 
of,  could  relieve  the  defendant,  upon  the 
excuse  of  vis  major,  from  liability  for  such 
injury.  It  la  weakness  and  delect  in  the 


wall,  caused  by  the  negligence  of  the  de* 
fend  ant  in  its  construction,  to  which  the 
instractions  refer  as  a  producing  cause  of 
the  injury,  and  which  cannot  be  reckoned 
as  remote  or  fanciful  or  apeculatlre  negll. 
gence.  This  view  disposes  of  thecouBtruc- 
tlon  suggested,  and  the  legal .  inferences 
drawn  from  it,  and  declares  the  law  in 
conformity  with  the  contention  of  counsel 
for  the  appellont,  and  In  no  event,  if  prop- 
erly applied  to  the  foctB  by  the  Jury,  can- 
work  the  defendant  any  wrong  or  Injus- 
tice. The  same  view  applies  to  the  fifth 
instruction*  "if  this  damage  occurred  by 
the  negligence  aud  want  of  proper  care  ot 
the  defendant,  united  with  the  act  of  Ood, 
the  defendant  Is  liable  therefor:"  that  is. 
If  the  damage  to  the  plaintiff  is  caused  by 
a  defect  due  to  the  negligence  of  the  d^ 
fendant,  nr  which  the  exerclsfl  ot  ordinary 
care  would  have  avoided  in  the  construe' 
tlon  of  the  wall,  united  with  the  act  of 
God,  the  defendant  is  liable  therefor.  The 
Jury  were  instructed  that  they  must  find 
that  the  loss  or  Injury  would  have  hap- 
pened without  such  defect  or  negligence, — 
without  such  producing  cause, — "In  order 
to  make  the  defense — the  act  of  God — an 
excuse  In  this  casp."  Upon  the  defendant's 
phase  of  theevldence.  In  respect  tu  the  care 
and  skill  eniployeil  In  the  construction  ot 
the  work,  the  fourth  instruction  was  full 
and  explicit.  It  is  true,  although  except- 
ed to,  it  wos  not  critifised.  but  passed  by 
at  the  argument  and  In  the  brief.  It  illus- 
trates the  care  of  the  learned  judge  below 
to  present  the  law  properly  and  correctly, 
so  as  to  guard  and  protect  the  rights  ot 
all  concerned.  The  jury  were  inatructed 
thatlftlie  defendant  had  done  all  that  a 
reusunable  man  could  have  done  in  the 
employment  of  n  competent  and  skillful 
ougiiieor  and  other  employes  to  do  the 
work, and  that  they  have  put  their knowl- 
eilKe  and  skill  into  exercise  for  the  proper 
cunstructinn  of  the  work,  "that  would  be 
an  excuse  that  would  exonerate  the  de- 
fendant from  Ilulilllty  for  the  defects  of  the 
work  and  ueprligence  of  these  employes.'* 
The  record  discloses  that  the  Jury  were 
permitted  to  view  the /oc«s  in  quo,  and 
with  the  evidence  before  them,  and  the 
law  as  declared  by  the  court,  we  do  not 
see  how  they  could  err,  or.  it  they  did, 
how  we  could  correct  it.  The  Judgment 
must  be  attirmed. 


MOONEY  T.  Dktrick.  (No.  12,561.) 
(Supreme  Court  Callfomta.  Sept.  10, 1890.) 
Ix90LTEscr— Discharge— Effect. 
Section 37 of  the  in.'«>lventact  of  California 
provides  tbat  all  debts  existiu^  at  the  tlmeoJ'  the 
adjudicatioD  of  fasolvency,  thoagh  not  payable 
until  a  future  time,  may  be  proved  against  the 
estate  of  the  debtor.  Bection  40  provides  for  the 
allowance  of  contingent  claims  at  their  present 
valae.  Section  53  provides  that  the  di^^hargo 
shall  release  the  debtor  from  all  debts  and  liabil- 
ities which  were  or  might  have  been  proved 
against  his  estate.  Held,  tbat  the  discbarge  in 
insolvency  is  a  bar  to  an  action  for  breach  of  a 
contract  of  hiring  for  a  deflolte  period,  even  as 
to  money  which  became  due  thereon  after  the 
tiling  of  the  petition  In  insolvency  and  after  the 
discharge.  SaARPSTEiy  and  TnosNTON,  JJ.,  dis- 
senting.  Reversing  32  Fao.  Rep.  1111. 

In-bank.  Appeal  from  •Dpartor  courts 
dty  and  county  of  San  Francisco. 
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On  refaearinfc.  For  decision  la  depart* 
ment  2.  see  22  Pac.  Bep.  1111. 

Kellogg  A  King,  tor  appellant.  Don  A 
Dom,  lur  reupundent. 

pATRniioN.  J.  TbiH  Is  an  action  for  the 
recovery  uf  money  alleged  to  be  due  plain- 
tiff from  defendants  under  a  contract  be- 
tween tliem,  to  tlie  following  effect : 
Flalntlfr  having  Bold  and  aseigued  a  pat- 
ent-rigbt  to  defendantu*  hi  consideration 
tberaof  pruuilaed  to  serve  said  defendanta 
In  and  about  thcdr  bnslness  tor  the  term 
of  five  years  from  the  Ist  day  of  January, 
1881;  and  the  defendants  agreed  to  em- 
ploy the  plaintiff  during  said  entire  period 
ol  five  years,  aud  to  pay  him  for  everyday 
of  his  employment.  Sundays  and  holidays 
excepted,  the  sam  of  tour  and  one-half  dol- 
lars. Farsaant  to  the  terms  of  said  agree- 
ment, defendants  employed  plaintiff  In 
and  about  their  business  constantly,  and 
paid  him  in  full  therefor  until  the  1st  day 
of  March,  1884.  Since  March  1.  1884,  de- 
fendants have  failed  and  refused  tu  give 
plaintiff  employmeut,  except  for  the  space 
of  166  days,  and  refnsed  to  pay  plaintiff 
anytfahig  more  than  9654  under  the  con- 
tract. Jndgment  was  entered  In  taror  of 
plafntifl  and  against  the  defendants  tor 
tbe  Bum  of  $3,883.40.  Interest  and  costs. 
Defendants'  motion  for  a  new  trial  was 
overruled,  and  from  that  order  and  the 
Judgment  this  appeal  Is  taken  by  defend- 
ant Detrlcli.  Tbe  defendants,  tn  tbelr  an- 
swer, allege  that  ae  a  firm  and  Individu- 
ally they  and  each  of  them  were  on  the  let 
of  July,  1884.  discharged  of  and  from  all 
debts,  liabilities,  and  claims  whatever  ex- 
cept each  as  were  by  the  Insolvent  laws 
excepted  from  their  operatlou,  and  that 
the  claim  sued  on  In  this  actlou  Is  not  one 
of  the  claims  so  excepted.  The  petition 
<rf  tbe  defendants  as  a  firm  and  individu- 
als waa  filed  on  the  28th  day  of  February, 
1884.  and  tbe  plaintiff's  cause  of  action,  it 
any,  has  accrued  since  that  date.  The 
discharge  and  proceedings  leading  up  to 
It  are  well  pleaded,  and  the  allegations  of 
the  defendants  In  relation  thereto  are  ad- 
mitted by  the  plaintiff  to  be  true.  Tbe 
plaintiff  presented  his  claim  against  tbe 
defendants  to  the  aeslgnee  in  insolvency* 
and  he  refused  to  ullow  it;  whereupon 
plaintiff  applied  to  the  court  in  which  tbe 
Insolvency  proceedings  were  pending  for 
leave  to  sue  the  assignee,  but  such  appli- 
cation was  denied. 

Section  37  of  the  insolvent  act  provides 
that  "all  debts  due  and  payable  from  a 
d^tor  at  the  time  of  the  adjadication  of 
insolvency,  and  all  debts  then  existing, 
but  notpayablenntll  afnture  time,  •  •  • 
may  be  proved  atealnst  the  estate  of  the 
debtor,"  Section  40  provides  thaflnall 
cases  of  contingent  debts  and  liabilities 
contracted  by  the  debtor,  and  not  herein 
otherwise  provided  for,  the  creditor  may 
make  claim  therefor,  and  have  bis  claim 
allowed,  with  the  right  to  share  in  tbe 
dividends  If  the  contingency  shall  happen 
before  the  order  for  the  final  dividend,  or 
he  may  at  any  time  apply  to  the  court  to 
have  tbe  present  value  of  the  debt  or  lia- 
bility ascertained  and  liquidated ;  *  and  sec- 
tion 53  provides  that  "a  discharge  •  •  • 
shall  release  the  debtor  from  all  claims, 


debts, liabilities,  and  demands  set  forth  In 
his  schedule,  or  which  were  or  might  have 
been  proved  against  his  estate."  We 
think  that  under  these  provisions  of  the 
insolvent  act  the  plaintiff's  claim  against 
the  IdsoI  vents  was  barred  by  the  discharge 
In  Insolvency.  It  Is  admitted  that  the  de- 
fendants complied  with  all  the  provisions 
of  tbe  act.  A  personal  covennnt  creates 
certainly  a  "liability,"  If  not  a  "debt." 
within  the  meaning  of  the  act.  If  the  as- 
signment had  been  made  for  an  annol^ 
payable  during  tbe  remainder  of  the  life  ol 
the  plaintiff,  the  obligation  would  be  dis- 
charged by  the  discharge  In  Insolvency. 
Heywood  v.  Shreve,  44  N.  J.  Law,  94.  In 
this  case  there  was  no  continuing  beneflt 
direct  to  the  Insolventa.Bucb  as  would  con- 
stitute a  consideration  and  a  new  debt. 
The  benefit  went  to  the  assignee,  and 
through  him  whatever  advantages  the  d^ 
fendauts  bad  gained  under  the  contract 
passed  to  the  creditors,  for  the  patents  be- 
came the  assets  of  the  estate,  and  no 
services  thereafter  were  rendered  by  the 
plaintiff.  In  cases  of  lease,  where  the  oc- 
cupancy is  by  the  Insolvent,  he,  and  not 
bis  creditors,  derives  the  benefit  sobse- 
quent  to  bankraptcy.  In  such  case  the 
discharge  will  not  bar  a  recovery.  Judg- 
ment and  order  reversed,  and  eanse  re- 
manded for  a  new  trial. 

Beatty.  G.  J.,  and  Wobeb  and  McFab- 
I.AND,  JJ.,  concnr.  Shabpstbin,  J.,  dis- 
sents. 

TaoBNTON,  J.  T  dissent,  and  adopt  the 
opinion  delivered  in  department  2  la  this 
case  as  my  opinion  herein. 

Fox,  J.,  being  disqualified,  did  not  par- 
ticipate In  tbe  decision  of  the  above  cause. 

Rehearing  denied. 


<u  csi.  sn 

Mbtbb  t.  Bbown  et  al.  (Ko.  8,896.  )i 

(Supreme  Court     CdUfomku  Bept  1883.) 

UoviaiPAL  BoNBB  —  Ikbbpbai^lb  Contbac^ 
Mahduids  to  Compbl  Tax  Levy. 

1.  Act  Cal.  April  SI,  18&S,  oonsolidating  the 
city  and  county  ol  Saorameoto,  jirovlded  Ibr"li(i- 
aidatiog,  funding,  and  paying"  tbe  oatstandlbg 
debts  of  the  old  city  goTermnent  by  the  Issuance 
of  Interest-bearing  bonds.  To  par  the  accming 
Interest  and  redeem  the  bonds,  65  per  cent  oz 
ttM  oit7  revenue  was  set  aside  as  a  sinldDg  fund, 
and  the  boarded  supervisors  of  the  new  consolidat- 
ed government  was  required  to  levy  an  annual  tu 
of  lOO  cents  on  the  tlOO  for  municipal  purposes. 
Held,  that  the  surrender  of  their  claims  dt  Uie 
creditors  of  the  old  city  government,  and  their  ac- 
ceptance of  tbe  bonds  issued  by  the  new  consolidat- 
ed government  on  the  faith  of  the  above  jnwlsions 
for  tbelr  payment,  ooitstltated  a  omtnet  between 
tbe  oredUoTs  and  the  oonsoUdatad  govemmeiit 
whioh  cannot  be  affected  by  subsequent  legislation, 
and  that  numdamus  would  issue  on  the  application 
of  the  bondholders  tocompel  the  levy oi  the  taxes 
by  the  legal  successor  of  the  consolidated  city  and 
county. 

2.  The  fact  that  the  bonds  were  issued  by  the 
officers  of  the  consolidated  govamment  In  pay- 
ment of  claims  which  they  knew  to  be  illegal 

>  This  case,  filed  September,  1888,  Is  now  pub- 
lished by  request,  with  others,  in  order  that  tiie 
Pacific  Beporter  may  cover  all  the  cases  In  vol- 
ume 65,  California  Reports. 
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wtU  not  effect  tbe  nlidi^  of  the  bcmda  in  the 
hands  of  bona  ftde  holders,  as  the  oiHj  ijiiestlon 
In  snoh  case  is  as  to  the  power  <tf  tba  municipal- 
ity to  Issue  them. 

Id  bank.  On  application  for  tnanda- 
muB, 

Daniel  Meyer,  the  petitioner,  la  theholder 
of  certain  buniJa  Iseued  by  the  city  and 
coonty  ot  Sacramento.  He  made  thie  ap- 
plication to  compel  defendants,  John  Q. 
Brown  and  others,  trustees  of  the  city  of 
Sacramento,  wliich  was  created  the  legal 
sncceasor  of  the  city  and  county  of  Sacrar 
mento.  to  levy  a  tax  for  the  payment  of 
the  bonds.  Defendants  demurred  to  the 
petition. 

S.  C.  Densou  and  RoseDbaam  &  Scbe^ 
line,  for  petitioner.  W.  A.  Anderson  and 
SleKune  ai  George,  for  respondents. 

RoBB,  J.  On  the  27th  day  of  Febraary, 

]850,  the  legislature  of  the  state  passed  an 
act,  by  which  it  was  declared  thatall  that 
tract  ot  land  lying  within  certain  desig- 
nated limits  should  thereafter  be  known 
by  the  name  of  "Sacramento  City, "for 
the  government  of  which  there  should  be 
a  mayor,  recorder,  and  council,  to  consist 
of  nine  members,  one  of  whom  should  be 
elected  president;  that  the  mayor,  re- 
corder, and  councilmen  should  be  a  body 
politic  and  corporate  by  the  name  and 
style  of  "The  Mayor,  Recorder,  and  Com- 
mon Council  of  Sacramento  City,"  and  by 
that  name  they  and  their  successors 
should  be  known  in  law,  have  perpetual 
succession,  sue  and  be  sued  In  all  courts, 
and  in  all  actions  wbatsnever,  etc.  St. 
]850,  p.  70  et  seq.  By  an  act  passed  March 
^,  1851,  the  legislature  declai*ed  that  the 
same  territory  should  thereafter  be  known 
by  the  name  of  "The  City  of  Sacramento," 
for  the  government  of  which  there  should 
be  a  mayor,  recorder,  and  council,  to  con- 
slat  of  nine  members:  that  the  mayor,  re- 
corder, and  councilmen  should  be  a  body 
politic  and  corporate  by  the  name  and 
stylo  ot  "The  Mayor  and  Common  Council 
of  the  City  of  Sacramento,"  and  by  that 
name  they  and  their  successors  should  be 
known  In  law,  huve  perpetual  succession, 
sue  and  be  sued.  In  all  courts  and  actions 
whatsoever,  etc.  By  the  seventh  section 
of  the  act  last  mentioned  the  council  was, 
among  other  things,  given  power  to  cause 
the  streets  to  be  cleaned  and  repaired ;  to 
provide  for  the  making  and  improving  of 
sidewalks;  to  lay  out,  extend,  alter,  or 
widen  streets  and  alleys;  to  alter,  im- 
prove, keep,  and  repair,  and  have  full  con- 
trol of  the  levee;  to  eatabllah  and  regulate 
a  police,  to  be  eubject  to  the  aupervislon 
of  the  mayor;  to  make  appropriationn 
for  any  object  of  city  expenditure;  to  erect 
and  maintain  poor-houses  and  Iiospitals 
for  the  support  of  the  indigent,  sick,  and 
insane;  to  prevent  the  introduction  and 
spreading  of  diseases;  to  erect,  repair,  and 
regulate  wharves;  to  provide  for  the  pre- 
vehtUm  and  extinguishment  of  fires,  etc. 
On  the  24th  of  April,  185S.  the  l^slature 
passe<l  an  act  consolidating  the  city  and 
county  governments,  the  first  and  second 
sections  of  which  are  as  follows:  "Sec- 
tion!. For  the  government  of  that  terri- 
tory now  known  an  'The  City  and  County 
of  Sacramento/  there  shall  be  a  board  uf 


supervisors;  and  the  said  board  ot  super- 
visors and  their  successore  In  office  shall 
be  a  body  politic  and  corporate  under  the 
name  and  style  of 'The  City  and  County 
ot  Sacramento,'  and  by  that  name  they 
shall  be  known  in  law ;  may  make,  have, 
keep,  alter,  and  renew  a  common  seal,  dit- 
ferf^nt  and  distinct  from  the  seal  ot  the 
county  clerk;  shall  have  perpetual  succes- 
sion ;  may  sue  in  all  courts,  and  in  all  ac- 
tions whatsoever;  may,  under  the  limita- 
tions hereinafter  provided,  purchase  and 
hold  real  estate  or  personal  property,  and 
receive  and  bold  the  same  by  legacy  or 
donation  for  the  city  and  county,  or  In 
trust  for  the  use  of  public  schools,  or  the 
fire  department,  or  for  a  poor-house  and 
Indigent  sick ;  and  they  may  do  alt  such 
other  things,  and  exercise  all  such  other 
powers  as  by  this  act  or  by  any  otberlaw 
are  or  may  begranted  or  allowed  to  them 
to  do;  but  the  city  and  county  shall  not 
be  sued  in  any  action  whatever;  nor  shall 
any  of  Its  lands,  buildings,  Improvements, 
property,  franchises,  taxes,  revenues,  ac- 
tions, choses  In  actions,  and  effects  be  sub- 
ject to  any  attachment,  levy,  or  sale,  or 
any  process  whatever,  either  mesne  or 
final.  Sec.  2.  The  city  and  county  of  Sac- 
ramento Is  hereby  made  and  constituted 
the  successor  of  the  corporation  by  this 
act  dissolved,  and  heretofore  known  as 
'The  Mayor  and  Common  Council  of  the 
City  of  Sacramento.'  The  lands,  pnhllc 
and  private  buildings,  property,  rights  of 
property,  actions,  rights  of  actions, 
moueys,  revenues,  income,  and  trust  now 
vested  In  or  belonging  or  In  any  wise  ap< 
pertaining  to  the  corporation  known  as 
'The  Mayor  and  Common  Council  of  the 
City  of  Sacramento.'  are  hereby  trans- 
ferred to  and  vested  lu,  and  are  declared 
to  appertain  and  belong  to  the  city  and 
county  of  Sacramento,  as  hereinafter 
provided."  Sections  87,  8S,  84,  and  35  of 
the  consolidation  act  are  as  follows: 
"Sec.  37.  For  the  purpose  of  liquidating, 
funding,  and  paying  the  claims  against 
the  city  and  county  ot  Sacramento,  here- 
inafter speciflod,  the  treasurer  shall  cause 
to  be  prepared  suitable  bonds  of  the 
county  ot  Sacramento,  not  exceeding  the 
sum  of  six  hundred  thousand  dollars,  and 
for  the  dty  of  Sacramento,  not  exceeding 
the  sum  of  one  million  six  hundred  thou- 
sand dollars,  bearing  Interest  at  the  rate 
of  six  per  cent,  per  annum  from  the  first 
day  of  January,  one  thousand  eight  hun- 
dred and  fifty-nine,  and  payable  at  the  of- 
fice ot  the  treasurer.  Said  claims  shall  bo 
funded  In  the  order  of  their  reception: 
K^iall.  In  the  order  ot  reception,  be  entitled 
to  the  shortest  time,  and  one-fourth  of 
the  whole  amount  made  payable  on  the 
first  day  of  February,  one  thousand  eight 
hundred  and  eighty-eight;  one-fourth  on 
the  first  day  ot  February,  one  thousand 
eight  hundred  and  ninety-tbree;  one- 
fourth  on  the  first  of  February,  one  thou- 
sand eight  hundred  and  ninety-etght;  and 
the  balance  on  the  first  of  February,  one 
thousand  nine  hundred  and  three.  The 
interest  on  said  bonds  shall  be  made  pay- 
able at  the  office  of  the  treasurer  on  the 
first  day  of  January  of  each  year.  Said 
bonds  shall  be  signed  by  the  president  ot 
the  board  of  supervisors,  countersigned 
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by  tbe  clerk  of  the  board  of  SDperrlaors, 
and  indoraed  by  the  treaearer,  and  Hhal) 
have  tbe  Beal  of  the  dty  and  county  af- 
fixed thereto.  Coupons  for  tbe  Interest 
shall  be  attached  to  each  bond,  so  that 
they  may  be  removed  without  Injury  to 
tbe  bund.  Said  coupona,  conHecatlvely 
numbered,  ahall  be  sljnied  by  the  treas- 
nrer.  It  shall  be  the  doty  of  the  book- 
keeper of  the  city  and  connty  and  the 
treasurer  each  to  keep  a  separate  record 
of  all  bonds  Ifiened,  showing  tbe  Domber, 
date,  and  amonnt  of  each  bond,  to  whom 
iBsaed,  npon  what  claim,  and  its  amount; 
and  none  of  the  claims  herein  specified 
shall  be  liquidated  or  paid  except  in  the 
manner  herein  proTlded.  Bsc.  9S.  Tbe  fal- 
lowing claims  shall  be  received  and  fonded 
under  the  provisions  of  this  act:  Ffnt, 
All  leeal  debts  or  liabilities  against  the 
connty  of  ijacramento,  which  may  be  un- 
paid and  unprovided  for  by  this  act  on 
tbe  first  day  of  Janoary,  one  thousand 
eight  hundred  and  flity-nlne.  Tbe  annual 
lutei-est  and  principal  of  all  bonds  Issued 
for  claims  mentioned  In  this  section  shall 
be  paid  from  the  Interest  and  sinking 
fund,  OB  provided  in  section  86,  and  in  the 
manner  otherwise  provided  in  this  act. 
Second.  All  legal  debts  or  liabilities 
against  ths  city  of  Sacramento,  which 
may  be  paid  and  unprovided  for  by  this 
act  on  the  first  day  of  January,  one  thou- 
sand eight  hundred  and  fifty-nine.  The 
annual  Interest  and  principal  of  alt  bonds 
issued  for  claims  against  said  city  shall 
be  paid  from  theinterest  and  sinking  fund, 
provided  In  section  8f>,  and  in  the  manner 
otherwise  provided  in  this  act."  "Sec.  34. 
The  board  of  supervisors  shall  not  have 
power  to  levy  any  greater  taxes  than  aa 
foUowH,  vii.:  On  the  real  and  personal 
estate,  except  sach  as  Is  exempt  by  law, 
throughout  the  city  and  county,  a  tax 
of  one  hundred  cents  on  the  one  hundred 
dollars;  such  state  taxes  as  the  laws  may 
require;  and,  In  addition  thereto,  they 
shall  levy,  for  municipal  purposes,  on  all 
real  and  personal  property  within  the  city 
limits,  except  as  Is  exempt  by  law,  a  tax 
of  one  hundred  cents  on  the  one  hundred 
dollars;  also  a  tax  for  road  purposes, 
of  five  cents  on  the  one  hundred  dol- 
lars on  the  property  outside  the  city  lim- 
its. All  of  which  taxes  shall  be  levied  and 
collected  strictly  in  accordance  with  tbe 
revenue  laws  of  tbe  state,  except  as  may 
be  otherwise  provided  In  this  act:  pro- 
vided, tAat  nothing  contained  in  this  sec- 
tion shall  prevent  the  board  of  suporvlaors 
from  levying.  In  addition,  a  tax  In  accord- 
ance with  an  act  pafised  February, 
[Aiarch,]  one  thousand  eight  hundred  and 
fifty-eight,  entitled  'An  act  to  amend  an  act 
passeil  April  twenty-seventh,  one  thou- 
sand eight  hundred  and  flity-seven.  enti- 
tled "An  act  to  submit  to  the  people  of 
the  counties  of  Sacramento  and  El  Dorado 
a  proposition  tor  the  construction  of  a 
wagon  road."'  Sec.  85.  The  revenue  de- 
rived from  and  within  the  city  limits  for 
municipal  purposes,  viz.,  tuxes,  HcenseB, 
harbor  dues,  water-rents,  and  fines  col- 
lected In  the  mayor's  court  or  otherwise, 
when  paid  into  the  treasury,  shall  be  aefe 
apart  and  appropriated  as  follows:  Flf- 
ty-lWe  per  cent,  to  an  Interat  and  elnklng 
Cal-Rep.  P.— < 


fund,  which  shall  be  appHed  to  the  pay- 
ment of  the  annual  interest  and  the  final 
redemption  of  bonds  Issued  forclty  Indebt- 
edness In  accordance  with  the  provisions 
of  this  act;  fifteen  per  cent,  to  a  salary 
fund,  which  shall  be  applied  to  the  pay- 
ment of  the  salaries  of  municipal  officers 
as  provided  in  this  act;  eight  per  cent,  to 
a  school  fund,  which  shall  be  applied  to 
the  support  of  schools  within  the  city  lim- 
its; and  the  balance — twenty-two  per 
cent.— to  a  fund  to  be  used  forall  sucbnec- 
essary  municipal  expenses  asarenotother- 
wlse  provided  for  in  this  section,  aud  shall 
be  called  the  '  contingent  fund.' " 

By  the  second  section  of  the  act  of  con- 
solidation all  of  the  property  and  tights 
theretofore  belonging  or  pertaining  to  the 
corporation  known  aa  "The  Mayor  and 
Common  Council  of  tbe  City  of  Sacramen- 
to" were  vested  in  and  declared  to  ap- 
pertain and  belong  to  the  consolidated 
government.  But  In  dissolving  the  old 
city  government  and  transferring  alt  of  Its 
property  and  rights  to  a  new  corporation 
the  legi<tlatare  did  not  forget  that  there 
were  outstanding  claims  against  the  old 
one.  Recognising  that  fact,  It  made  pro- 
vision in  and  by  the  act  of  consolidation 
for  "liquidating,  fuudlng,  and  paying" 
those  claims.  Suitable  bonds  were  direct- 
ed to  be  prepared  for  the  city  of  Sacra- 
mento, not  exceeding  (1,600,000,  with  in- 
terest coupons  at  the  rate  of  6  per  cent, 
per  annnm,  payable  on  the  1st  day  of  Jan- 
urr3'  of  each  year,  with  which  the  legal 
claims  against  the  old  city  goremment 
were  to  be  paid  and  discharged.  To  pay 
the  Intorest  as  it  should  accrue  and  to  re- 
deem the  bonds  It  was  provided  by  the  act 
of  consolidation  that  56  per  cent,  of  the 
revenue  derived  from  and  within  the  city 
limits  for  mnnldpal  purposes— that  Is  to 
say,  taxes,  licenses,  harbor  dues,  water- 
rents,  and  fines  collected — should  be  set 
apart  and  appropriated  to  an  Interest  and 
sinking  fond,  which  should  be  applied  to 
the  payment  the  annual  Interest  and 
the  final  redemption  of  the  bonds;  and 
the  governing  body  of  the  conaulldated 
gorernmrait,  viz.,  the  board  of  supervis- 
ors, was  required  to  levy  for  municipal 
purposes,  on  all  real  and  personal  prop- 
erty within  the  city  limits,  except  such  as 
is  exempt  by  law,  a  tax  of  100  cents  on 
the  $100.  Having  thus  made  provision 
for  the  payment  aunuully  of  the  Interest 
on  the  bonds,  and  ultimately  for  their 
redemption,  the  legislature  offered  them 
in  payment  of  the  legal  claims  against  the 
old  city  government.  The  offer  was  ac- 
cepted, and  the  holders  of  the  latter  sur- 
rendered their  clain)H,  In  consideration  of 
which  the  consolidated  government  issued 
to  them  its  bonds,  pursuant  to  the  provis- 
ions of  tbe  act.  The  bonds  carried  with 
them  the  pledge  of  an  annual  tax  for 
municipal  purposes  on  all  real  and  per- 
sonal property  within  the  city  limits,  ex- 
cept such  as  is  exempt  by  law,  of  100  cents 
on  the  4100,  55  per  cent,  of  which  to  be 
set  apart  and  appropriated  to  an  Interest 
and  sinking  fund,  to  be  applied  to  the 
payment  of  the  annual  Interest  npon  the 
bonds,  and  to  their  final  redemption. 
The  tax  was  the  chief  security  offered  the 
creditors  as  an  inducement  to  accept  the 
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bunds  In  payment  of  their  claima.  When 
the  bondH  for  whose  payment,  with  Inter- 
est, provision  was  thus  made,  were  Issued 
and  accepted  by  the  creditors  of  the  old 
city  Kovernment.  a  contract  was  made, 
as  solemn  and  bindinjc/ and  as  mucb  be- 
yond sabseqoent  letplslation,  as  It  would 
have  been  if  made  between  private  per- 
sons. These  views  will  be  found  sas- 
tained  and  amplified  lu  an  able  opinion  re- 
cently ren(lere<l  by  the  supreme  court  of 
the  United  States  In  a  case  entitled  Lou- 
isiana V.  Pllsbury,  reported  in  105  U.  H. 
278.  It  la  well  occasionally  to  recall  tbe 
tact  that  there  Js  no  more  reason  to  per- 
mit a  municipal  eovernmeut  to  repudiate 
Its  solemn  obllKationa  entered  Into  for 
value  timn  there  is  to  permit  an  lndlvld> 
ual  to  do  8o.  Good  faith  and  lair  deal- 
ing should  be  ejcacted  <rf  the  one  equally 
with  tlie  other. 

Some  minor  objections  are  made  to  the  > 
petition,  which  1b  tor  a  writ  of  mandate 
compelling  the  city  autltorltles  to  levy  the 
tax  refeiTed  to,  none  of  which,  In  our 
opinion,  are  well  talcen.  Demurrer  over- 
ruled, and  defendants  allowed  10  days 
within  which  to  answer. 

McKlNSTRY,  J.,  MVRIfTt,  J.,  SHABPSTEIN, 

J.,  TuoftNTON,  J.,  and  McKeg,  J.,  concur. 

ON  THE  MERITS. 
(June  4,  1884.) 

Per  Curiam,  We  are  satisfied  with  tbe 
opinion  delivered  when  this  case  was  con- 
sidered on  demurrer  to  the  petition.  (Tbe 
precedmK  opinion,  by  Mr.  Justice  Rura.) 
The  views  then  expressed  are  decisive  of 
the  case  as  now  prtfsentcd  in  favor  of  tlie 
petitioner.  It  is  therefore  ordered  that  a 
writ  of  mandate  Issue  to  the  municipality 
and  its  authorities  annually  tu  levy  and 
collect  tor  municipal  purposes  on  all  real 
and  personal  property  within  the  city 
limits,  except  such  as  is  exempt  by  law, 
a  tax  of  100  cents  on  the  9100.  and  that  65 
per  cent,  of  the  revenue  thus  derived  with- 
in the  city  limits  for  municipal  purposes 
be  set  apart  and  appi*opriated  to  an  in- 
terest and  Binkine  fund,  to  be  applied  to 
the  annual  interest  and  final  redemption 
of  the  bonds  issued  tor  the  city  indebted- 
ness, in  nccordance  with  the  act  of  the 
lesislature  of  the  state,  adopted  April  24, 
1858. 

ON  MOTION  FOB  NEW  TRIAL. 

(Sept.  10,  18S4.) 

Per  Cubiau.  This  1%  a  motion  for  a 
new  trial.  At  the  trial  before  the  referee 
defendants  offered  to  prove  facts  wblcb 
It  is  claimed  would  have  shown  that  cer. 
tain  of  the  bonds  described  In  the  com- 
plaint herein,  the  payment  of  which  is 
sought  to  be  enforced  by  tbe  mandate  of 
this  court,  were  Issued  in  conslderatiuu  of 
the  Buvrender  of  bondH  purporting  to  rep- 
resent IndebtednesK  of  the  cttyofSacru- 
mento,  which  bonds  (last  named)  had 
been  illegally  issued,  and  did  not  consti- 
tute valid  claims  against  the  said  city. 
It  is  contended  by  the  defMidants  that  tbe 
referee  erred  In  rejecting  the  evidence 
offered.  Wedeemit  unnecessary  to  Inquire 
whether,  assuming  the  facts  to  be  as  im- 
plied by  tbe  detendants'  offer  of  evidmce, 


tbe  bonds  In  lieu  of  which  the  bonds  In  suit 
were  Issued  were  invalid.  True,  the  act  of 
1858  (St.  1858,  p.  280)  provided  tnat  all 
"l^al"  claims  might  be  funded,  bnt,  as 
we  understand  the  provisions  of  that  act, 
the  president  of  the  board  of  sapwvlBors, 
the  clerk  of  the  board,  and  the  treasurer 
were  authorized  to  determine,  on  the  b»< 
half  of  the  city  and  county  of  Sacramento, 
the  legality  of  each  claim  presented,  and, 
if  satisfied  of  its  legality,  to  issue  a  bond 
or  bonds  therefor.  £ven  if  the  evidence 
offered  would  have  shown  that  tbe  officers 
mentioned  violated  their  duty  by  deciding 
some  claims  to  be  legal  which  they  knew 
were  Illegal,  there  was  no  offer  to  prove 
that  the  claims  alleged  to  be  tbe  consld* 
eration  for  the  bonds  sought  to  be  en- 
forced by  this  proceeding  were  presented 
by  plaintiff,  or  that  any  ol  such  bonds  is- 
sued to  him.  There  Is  no  averment  in  tbe 
answer,  nor  Is  there  any  flnding  in  the  rec- 
ord, or  any  evidence  tending  to  prove, 
that  plaintiff  is  other  than  a  bolder  boa» 
fltfe  of  the  bonds.  The  bonds  recite  that 
they  were  issued  In  accordance  with  tbe 
law  of  1858.  They  and  the  coupons  at- 
tached are  signed  aud  authenticated,  as 
required  by  that  law.  They  are  exactly 
such  bonds  as  would  hayebeen  authori^d 
had  the  officers  of  the  aity  and  county  in- 
disputably allowed  only  ''legal  debts  and 
liabilities"  of  the  former  corporation, — 
the  city  of  Sacramento.  At  the  trial,  the 
bona  fides  of  the  plaintiffs  being  conceded, 
there  was  but  one  question  to  be  decided, 
to-wit,  were  the  bonds  sneb  as  the  eity 
and  county  had  power  to  issue  t  No  ques- 
tion of  irregularity,  or  even  fraud,  on  the 
part  of  the  agents  of  the  mumcipality 
could  be  considered.  Ronede  t.  Jersey 
Citv.  17  Reporter,  263 ;  East  Lincoln  v.  Dav- 
enport, U.  !5.  801;  Pftmpton  v.  Cooper 
Union,  101 U.  S.  1%:  Sherman  Co.  v.  Simons. 
109  U.  S.  737,  3  Sup.  Ct.  Kep.  502;  Loulsi- 
aaa  v.  Pllsbury,  105  U.  8.  278.  Hereafter, 
In  cases  like  the  present,  where  the  tacts 
shall  be  found  by  a  referee  appointed  by 
this  court,  and  either  party  shall  have  giv- 
en notice  of  a  motion  tor  n  new  trial  with- 
in 10  days  after  receiving  notice  that  find- 
lugs  have  been  filed,  the  argument  of  tbe 
cause  will  not  be  beard  until  the  motion 
for  a  new  trial  shall  bavu  been  determined. 
Nor  will  argument  be  heard  upon  theflnd- 
ings  of  u  referee  (no  notice  of  motion  for 
a  new  trial  having  been  served)  unless  IV 
days  shall  have  expired  after  notice  of  the 
filins  of  such  findings.  Motion  doiled. 


(7tJtafa,uv 
WiLi-ARD  City  v.  WooDi.ANn, 

(Supreme  Court  of  XJtah.   April  8, 1B91.) 

Jdstice'3  Cocrt — JcRisnicTiox— Suit  fob  Taxes 
— Bill  op  Exceptio\b. 
1,  In  an  notion  by  a  city  in  the  Justice's  court 
for  taxes,  where  the  complaint  iillef!«s  that  de- 
fendant is  Indebted  tothecityin  acertaln  amount 
for  taxes  on  real  ratate,  aod  aaka  Jadgmeat,  and 
the  answer  is  a  mere  denial,  sad  is  not  verified, 
no  issue  involving  the  title  toreal  property  or  the 
lefrallty  of  a  tax  ib  raised,  so  as  to  oust  she  jus- 
tice of  Jturlsdictlon  under  Comp.  Laws  ITtah  18S8, 
§  S54;j. 

±  Where  a  motion  to  set  aalde  a  verdict  and 
Judgment  ia  overruled,  and  defendant  w^ta  for 
over  a  month  before  present^Dg  his  bill  excep- 
tions, without  asking  an  extensim  of  timei  the 
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Itidge  may  refuse  to  tlga  the  same,  slnee  Comp. 
Laws  Utah  1888.  f  839S,  sequireB  the  bill,  within 
10  days  after  DOttoe  of  entry  of  the  Judgment,  or 
within  sach  further  timo  as  the  court  may  al- 
low, to  be  presented  to  the  adverse  party,  who 
shall  have  10  days  to  propose  amendmcats,  10 
days  after  which  it  ahul  be  presented  to  the 
court  for  allowance. 

Appeal  from  district  court,  first  dis- 
trict; James  A.  Miner.  Justice. 

Comp.  Laws  Ctab  1888.  §  3395.  provides 
that  when  a  party  deslren  to  Iiave  excep- 
tloDB  taken  at  a  trial  settled  In  the  bill  of 
exceptions  he  may,  within  10  days  after 
the  entry  of  Judgment,  if  the  actldn  was 
tried  with  a  Jury,  or  after  receivlnf?  notice 
of  the  entry  of  Judgment  II  the  action  was 
tried  without  a  Jnry,  or  snch  further  time 
as  the  court  In  whicb  the  action  Is  pend- 
ing, or  a  JndKe  thereof  may  allow,  pn»- 
pare  the  dratt  of  a  bill,  and  serve  the 
same  upon  the  adverse  party,  who  mny 
within  10  days  propose  amendmentH 
thereto,  the  bill  and  amendments  within 
ten  days  thereafter  to  be  presented  to  the 
Judge. 

Muloney  A  Perkins,  for  appellant. 
Bmitb  dt  Smith,  for  respondent;. 

Andkdbon,  J.  Theplalntlttbrongbt  snlt 
agaiuHt  the  defendant  before  a  JiiHtlce  ol 
the  peace  fur  taxes  In  the  sum  of  $5.10.  As 
the  questiuuH  we  are  called  upon  tu  decide 
arise  on  the  pleadings.  It  becomes  necessa- 
ry to  set  them  out  In  full.  The  complaint 
is  as  follows,  to-wit:  "Plalntltf complains 
and  alleges  that  defendant  became,  and 
was  on  theSlst  day  of  October  1a»t.  (IS-'^i),) 
Indebted  to  plaintiff  in  the  suui  or  live  dol- 
lars and  tva  cents  (f  5.10)  as  and  fur  taxes 
due  said  city  for  the  year  IBSd  on  real  es- 
tate and  persoual  property  of  said  defend- 
ant in  said  city,  wliich  defendant  has  re- 
fused and  neglects  to  pay,  though  request- 
ed to  do  so.  Plaintiff  demands  Judgment 
against  the  defendant  for  five  dollars  and 
ten  cents  ($r>.10)  and  costs. "  To  the  com- 
plaint the  defendant  filed  thefollowing an- 
swer: "Now  comes  said  defendant,  and 
for  answer  to  plaintiff's  complaint  denies 
each  and  every  allegation  in  said  com- 
plnlnt.and  asfullyandcompleteas  though 
each  and  every  allegation  was  separately 
denied."  There  was  a  trial  before  the  Jus- 
tice of  the  peace,  and  judgment  was  given 
for  the  plaintin  and  against  the  defendant 
for  f'j.lO  and  costs.  From  this  Judgment 
the  defendant  appealed  to  the  district 
court,  where  Miere  was  a  trial  before  the 
court  and  Jury  on  the  15th  day  of  October, 
1890,  the  defendant  making  no  appearance, 
and  a  verdict  returned  in  favor  of  the 
plaintiff  for  f  5.45under  the  direction  of  the 
court,  on  wblcb  Judgment  was  rendered. 
There  was  a  motion  to  eet  aside  the  ver- 
dict and  Judgment,  which  was  overruled, 
and  from  the  order  overruling  said  motion 
and  from  the  judgment  this  appeal  Is  taken. 

Counsel  for  defendant  contend  that  the 
pleadings  put  in  issue  tlie  title  to  real  prop- 
erty and  the  legality  ofthe  tax  sought  to 
be  collected,  and  that,  under  section  3543, 
vol.  2,  Comp.  T^awH  1«88,  the  Justice  of  the 
peace  had  no  juiisdlctlon  to  hear  and  de- 
termine the  case,  iiinl  that  the  district 
court  acquired  no  Jurisdiction  by  the  ap< 
peaJ,  and  that  the  question  of  jurisdiction 


can  be  raised  fortheflrst  time  In  this  court. 
The  section  of  the  statute  above  referred 
to  is  as  follows:  "Sec.  3543.  Thepartlesto 
an  twtion  in  a  justice's  court,  cannot  give 
evidence  upon  any  questions  whicbinvolve 
the  title  or  poHsesslon  of  real  propertv,  or 
which  involve  the  legality  of  any  tax; 
•  *  •  nor  can  any  Issue  presenting  such 
question  be  tried  by  such  court,  and.  If  It 
appear  from  the  answer  of  the  defendant, 
vei-itied  by  his  oath,  or  that  of  bis  agent 
or  attorney,  that  the  determination  of  the 
action  will  necessarily  Involve  thequestlon 
of  title  or  possession  to  real  property,  or 
Involve  the  legality  of  any  tax,  •  *  » 
the  Justice  must  suspend  all  further  pro- 
ceedings in  the  action,  and  certify  the 
pleadings,  and,  if  any  of  the  pleadings  are 
oral,  a  transcript  of  the  same  from  his 
docltet  to  the  clerk  of  the  district  court  of 
the  district  in  wtilrh  such  Justice's  precinct 
is  situated,  and  from  the  time  of  Qling such 
pleadings  or  transcript  with  the  clerk  the 
district  court  has  over  theactlou  the  same 
Jurisdiction  as  It  it  had  been  commenced 
therein."  No  issue  respecting  the  title  or 
possession  of  real  property,  nor  the  legali- 
ty of  tlie  tax,  was  raised  by  the  pleadings 
before  tbe  justice;  nor  would  evidence  on 
either  of  these  questions  have  been  proper 
or  necessary  under  the  issues  made  by  the 
pleadings.  Tlie  complaint  having  ten^ 
dered  no  Issue  as  to  the  title  to  real  prop- 
erty or  the  legality  of  the  tax,  the  defend- 
ant, in  order  oust  the  Jurisdiction  of  the 
Justice,  should  by  a  verified  answer 
have  pleaded  specially  fuch  facts  as  wonld 
have  presented  such  Issues.  Neither  the 
complaint  nor  the  answer  was  rerlfied, 
and  the  answer,  containing  only  a  general 
denial,  rallied  no  Issue  affecting  the  juris- 
diction of  the  justice.  As  the  justice's 
court  acquired  jurisdiction  of  the  parties 
and  had  Jurisdiction  of  the  subject-matter 
of  the  action,  it  bad  Jnrlsdictlon  to  hear 
and  determine  the  case  as  presented,  aud 
the  district  court  likewise  acquired  Juris- 
diction by  the  appeal.  In  Schroeder  v, 
Wlttrum,  66  Cal.  B36,  6  Pac.  Rep.  737,  it  was 
beld,  under  a  statute  similar  to  the  Utah 
statute,  that  a  justice's  court  hsd  Jurisdic- 
tion of  an  action  to  recover  a  deposit 
made  byavendor  under  an  executory  con- 
tract for  the  sale  of  land,  by  which  be 
agreed  to  purchasethe  land  if  the  title  was 
good,  and  In  wh'ch  it  was  stipulated  that, 
if  the  title  was  not  good,  the  deposit  was 
to  be  returned.  In  that  case  the  plaintiff 
gave  evidence  that  the  abstract  furnished 
him  disclosed  two  unpaid  mortgages  on 
the  land,  and  that,  on  discovering  this 
fact,  he  declined  to  complete  the  purchase, 
and  demanded  a  return  of  his  deposit,  and 
the  court  held  that  the  title  to  the  land 
was  not  drawn  in  question  thereby,  and 
that  the  Jurisdiction  of  the  justice's  court 
over  such  on  action  Is  not  ousted  by  the 
fact  that  the  title  to  theland  is  incidental- 
ly  called  in  question  ou  the  trial;  that  to 
occasion  a  loss  of  Jurisdiction  the  title  or 
right  of  possession  must  be  directly  in- 
volved. The  action  was  for  money  had 
and  received,  and  the  answer  was  agener- 
al  denial,  and  neither  the  fumplaint  nor 
the  answer  was  verified,  and  the  court  say 
that  there  was  no  question  of  title  or  pos- 
session of  real  property  presented  by 
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the  complnint,  nor  In  the  Issues  raised  by 
the  complaint  and  answer.  See,  alwo,  Jor- 
dan V.  Walker.  52  Iowa,  647.  3  N.  W.  Rep. 
4t7»,  and  56  Itiwa,  6S6,  30  N.  W.  Rep.  232. 
wmiains  V,  Mecartney.  69  Cal.  556, 11  Pac. 
Rep.  186.  was  an  action  In  a  justice's  cunrt 
to  recover  $123.50  under  a  contract  with 
the  supprlntencient  of  the  streets  for  the 
city  of  San  Francisco,  under  which  plain- 
tiff paved  the  street  In  front  of  the  defend- 
ant's property  In  said  city.  The  complaint 
<3et  out  facts  showluK  the  defective  condi- 
tion of  the  Btreeta.  the  service  of  a  notice 
by  the  superintendent  of  streets  upon  de- 
fendant, requiring  him  to  make  the  neces- 
sary repairs;  his  failure  to  make  such  re- 
pairs; the  adoption  of  a  resolution  of  the 
board  of  supervisors,  directing  the  super- 
intendent to  contract  for  the  repairs,  etc. 
The  answer  denied  the  allegations  of  tbe 
complaint,  and  was  not  verified.  The 
court  held  that  the  answer  raised  no  ques- 
tion as  to  the  lejEalityof  the  Indebtedness; 
that  such  an  issue  must  he  made  by  an- 
swer verified  by  the  oath  of  the  defendant, 
and,  unless  so  raised,  no  evidence  as  to 
such  leeallty  could  be  i-ecelved.  No  notice 
of  Intention  to  move  for  a  new  trial,  nor 
any  motion  for  a  new  trial,  as  provided  in 
section  34U2,  Com  p.  Laws,  vras  made  In 
this  case.  The  motion  to  set  aside  the  ver- 
dict and  ludgnientwasmade  under  section 
S256,  Comp.  Laws,  on  affidavits  and  oral 
evidence,  and  was  heard  October  25  and 
overruled  October  27,1890.  On  tlieSthday 
of  December,  1890.  counsel  lor  defendant 
prenented  to  tbe  trial  judge  a  bill  of  excep- 
tions, and  requested  that  the  same  be 
«lgner1  and  made  a  part  ol  the  record, 
which  the  Judge  refused  to  do,  because  the 
same  was  not  presented  within  the  time 
provided  by  statute,  no  extension  of  time 
within  which  to  present  it  having  t>een 
granted.  In  this  there  was  no  error. 
Comp.  Laws  18K8,  §§  33M,  3395.  Tbe  ap- 
peal la  on  the  Judgment  roll  alone.  Wo 
find  no  error  In  the  record,  and  the  Judg- 
ment ol  the  disti-ict  court  Is  affirmed. 

Zanr.  C.  J.,  and  Blackburn,  J.,  concur. 

<7  Utah   

Hbndeiison  et  al.  v.  Ooden  City  Ry.  Co. 
et  uL 

(Supreme  Court  of  UtaJi.   April  1,  1891.) 
Street  Railwa.t8 — Praxchise — Esclubive  Rights 
—Injunctions. 

1.  Under  2  Comp.  Laws  Utah  1888,  %  8300, 
providiug  ttaat  an  injunction  may  be  rtrantod 
when  it  appears  by  the  complaint  that  plaintilT  is 
entitled  tu  tbo relief  demanded,  which  consist.*)  in 
restraining  the  "commission  or  continuance"  of 
tbe  act  complained  of,  the  court  may  grant  a 
mandatory,  as  well  as  a  preventive,  writ  to  a 
street-railroad  company  against  a  deiendant  wbu 
has  piled  ofostructiona  on  its  road-bed. 

2.  Act  CoDR.  July  SO.  1886,  providing  that 
territorial  leglslatorea shall  not  pass  local  orspe- 
olal  laws  in  certain  coses,  among  them,  "grant- 
ing to  any  corporation,  asuociation,  or  individual 
tbe  right  to  lay  down  railroad  tracks,"  and 
"ffrButlng  to  any  corporation,  association,  or  in- 
dividual any  special  or  exclusive  privilege,  im- 
munity, or  franchise,"  does  not  prevent  a  city 
from  granting  to  a  corporation,  in  tbe  exercise 
of  a  reasonable  discretion,  the  right  to  lay  down 
railway  tracks  in  its  streets,  under  general  laws 
of  the  territorial  legislature. 

8.  Such  privil^  may  be  granted  to  iadivld- 
nalB  as  well  as  to  curporatloDs. 


4.  A  grant  to  a  street-railway  company  of 
the  exclnsivfl  right  to  use  the  streets  of  a  city  Is 
ultra  vlreg,  and  cannot  prevent  the  city  aatnur- 
ities,  in  the  exercise  of  the  police  power,  when 
the  public  interest  demands  it,  from  granting  an- 
other corporation  or  individual  the  right  to  use 
the  same  streets  for  a  similar  purpose. 

Appeal  from  district  court,  first  dis- 
trict; James  A.  Mim-:r,  Justice. 

L.  R.  Rhodes  and  T.  J.  Hudson^  lor  ap- 
pellonts.  II.  P.  Henderson  and  Ogt/en 
Riles,  for  respondents. 

Zane,  C.  J.  This  1b  an  appeal  from  an 

order  granting  an  Injunction  restraining 
the  defendnnts  from  incumbering  the 
alleged  road-bed  of  the  plaintiffs'  street 
railway,  and  from  permitting  the  incum- 
brance placed  thereon  by  them  to  remain. 
The  order  was  made  upon  the  complaint 
and  answer,  the  oral  testimony,  and  docu- 
mentary evidence,  and  after  the  argument 
of  the  solicitors  of  the  respective  parties 
had  been  heard.  Tbe  facts  of  the  case,  so 
far  as  we  deem  It  necessary  to  state  them, 
are  as  follows:  On  the  7th  day  of  Au- 
gust, 18S3,  the  city  council  of  Ogden  City 
adopted  a  resolution  giving  to  the  Ogden 
City  Railway  Company  permission  tucon- 
Btruct  and  operate  on  wasblngtonavenue 
a  single  or  double  tracked  street  railway. 
The  resolution  contained  the  following, 
with  other,  conditions :  "  In  casesnch  com- 
pany shall  not  commence  and  prosecute 
the  construction  of  its  road  as  mentioned 
In  this  resolution,  and  shall  not  prosecute 
Its  extensions  thereafter  at  least  one  mile 
every  four  years,  the  city  reaervea  the  light 
to  grant  to  others  the  privilege  of  cun- 
structingrailways  upon  all  streets orparta 
of  streets  not  actually  occupied  by  Ogden 
City  Rail  way  Company's  tracks."  In  pur- 
suance of  the  resolution  the  company  built 
a  single  line  of  railway  track  on  Washing- 
ton aveonc,  and  In  all  respects  compiled 
with  tbe  resolution.  The  other  defendant 
claims  as  mortgagee  of  theOgdcn  City  Ball- 
way  Company,  and  Is  acting  under  the 
rights  thus  acquired.  On  tbe  19th  day  of 
September,  1890.  the  plaintiffs  obtained 
from  Ogden  City  permission  to  lay  a  stnele 
or  double  track  electric  railway  on  Wash- 
ington avenueand  otherstreetsol  tbeclty. 
Under  this  permission  the  reapondents 
commenced  the  construction  of  tbeir  rail- 
way on  the  east  side  ol  tbe  street,  and  on 
that  portion  unoccupied  by  the  appellants' 
track,  and  laid  down  a  part  of  it.  and  ex- 
cavated and  prepared  other  portions  of 
the  road-bed  thereof,  when  the  appellants 
took  posseHHion  of  it,  and  put  ties  and 
other  obstructlona  thereon.  The  respond- 
ents filed  their  complaint  to  enjuln  the 
alleged  trespass  and  Incumbrances,  and 
upon  a  hearing  upon  an  order  to  abnw 
cause  the  court  grunted  a  temporary  in- 
junction, that  was  restorative  as  well  as 
preventive. 

The  contentions  of  the  Bolicltors  as  to 
the  rights  of  the  parties  upon  the  forego- 
ing facts  impose  upon  the  court  tbe  con- 
sideration and  declBlon  of  the  following 
propositions:  (1)  Was  the  order  appealed 
from  erroneous  because  It  was  mandatory 
as  well  as  preventive?  (2)  Was  the  per- 
mission given  to  the  respondents  to  lay 
down  their  crack  contrail  to  the  act  of 
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cunsrreas  prohibiting  the  territorial  legt*' 
lature  from  i£rantln£  special  or  exclusive 
privileges?  (3)  Was  tbe  license  under 
Which  the  plaintiRs  were  constructing 
their  railway  Invalid  because  given  to  In* 
dlvlduQls?  (4)  Under  the  reHolutlon,  was 
tbe  appellant's  r^bt  ol  way  exclusive? 

As  to  the  first  proiKMltlon :  While  It  1> 
undoubtedly  true  that  Injunctloiu  are 
usually  employed  tu  prevent  future  Inju- 
ries, they  Hre  Bometimesgranted  to  restore 
rights  that  have  been  loKt.  When  the  ad- 
vantage to  the  wrung-doer  that  consti- 
tutes the  injury  has  been  gained  snrrep- 
titlonsly  or  by  hraad,  and  tbe  retention  of 
it  eoDBtitnteB  a  continuing  injury,  and  tbe 
law  atTords  no  adequate  remedy,  equity 
will  not  withhold  such  remedial  process. 
In  such  exigencies  mandatory  Injunctions 
may  Issue  on  Interlocutory  applications. 
1  Uigh.Inj.  (3d  Ed.)  SS  ^.708.  Tbeevldence 
in  tbe  record  shows  that  tbe  plaintiffs, 
while  engaged  In  constructing  their  road, 
suspended  work  daring  Sunday,  and  that 
tbe  appellants  in  the  Interval  took  posses- 
sion of  it,  and  placed  wooden  ties  and 
other  obstructions  upon  It,  and  that  the 
trespass  was  a  continuing  one,  tor  which 
an  action  at  law  would  not  bave  been  an 
adequate  remedy.  Butcounsel  insist  that 
the  statutes  of  Utah  on^  authorise  a  pr^ 
ventlve  writ;  that  a  mandatory  one  Is 
not  Included.  The  statute  is  as  follows: 
"An  Injunetton  mav  be  granted  In  the  fol- 
lowingcasea:  (I)  When  It  appears  by  the 
complaint  that  the  plaintiff  Is  entitled  to 
the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consiets  In  restraining  the 
commission  or  continuance  of  the  act  com- 
plained of,  either  for  a  limited  period  or 
perpetually."  2  Cnmp.  Laws  Utah  1888, 
9  8300.  This  statute  provides  that  the 
commission  or  the  continuance  of  the  act 
may  be  restrained.  By  surferlna;  their 
property  to  remain  on  respondents  road- 
bed the  appellants  continued  the  wrong. 
Tbe  act  of  placing  it  there  had  been  done, 
but  appellants  were  still  occupying  plain- 
tiffs* works  with  their  ties  and  other  prop- 
erty. They  were  continuing  the  trespass. 
To  prevent  thatcontlnuatlon  a  mandatory 
Injunction  was  necessary.  We  are  of 
opinion  that  tbe  legislature,  by  the  law 
referred  tu,  did  not  intend  to  deprive  tbe 
courts  of  Utah  of  any  part  of  that  equita- 
ble Jurisdiction  with  respect  tolnjunctlons 
recognized  by  that  beneficent  system  of 
rules  which  eonstltuteii  equity.  We  hold 
that  the  district  courts  of  Utah  have 
thepower.In  proper  cases,  to  issuemanda- 
tory  as  well  as  preventive  Injunctions. 

With  respect  to  the  second  proposition: 
The  act  of  coi^Tess  of  July  80, 1886,  Is  as 
follows:  "The  l^lslatnree  of  the  terri- 
tories of  the  United  States  now  or  hereaft- 
er to  he  on^anlxed  shall  not  pass  local  or 
special  laws  in  any  of  the  following 
enumerated  cases."  And  alter  mentioning 
a  number  of  snbjects.  tbe  following  lan- 
guage Is  used:  "Granting  to  any  corpora- 
tion, association,  or  Individual  the  right 
to  lay  down  railroad  tracks,  or  amending 
existing  rtaarters  forsneh  purpose.  Grant- 
ing to  any  corporation,  association,  or 
Individual  any  special  or  eicluBlve  privi- 
lege, immunity,  or  franchise  whatever." 
Tbe  first  clause  quoted  prohibits  theter- 
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rltorial  legislature  from  granting  to  any 
corporation,  association,  or  Individual 
the  right  to  lay  down  railroad  tracks; 
and  because  tbe  legislature  could  not 
grant  to  any  corporation  or  individual 
such  right  it  Is  argued  that  Ogden  City 
could  not  give  such  permission.  If  that 
were  so.  then  there  would  be  no  way  by 
which  any  company  or  Individual  could 
obtain  the  right  of  way  for  a  railway  on 
any  street  In  Ogden  City  or  any  other  city 
in  the  territory,  because  there  would  be 
no  other  authority  to  which  application 
could  be  legally  made.  The  second  clause 
above  quoted  prohibits  tbe  granting  of 
any  spaclal  or  exclusive  privilege.  Im- 
munity, or  franchise  whatever  by  tbe 
legislature;  and  If  the  legislature  may 
not  enact  a  general  law  In  pursuance  ol 
which  a  franchise  may  be  secured  In  each 
case  by  application  to  the  courts,  (as  It 
hasdone,)  then  no  more  companies  can  be 
Incorporated  In  the  territories.  And  If  the 
rule  Is  that  the  city  cannot  grant  the  right 
of  way  to  any  partlcnlar  company  or  per^ 
son  because  the  legislature  cannot  do  so 
itself,  that  rule  Is  equally  applicable  to  a 
large  number  of  other  subjects  as  to 
which  It  cannot  act  specially.  As  In- 
stances, the  legislature  cannot  grant  di- 
vorces, or  change  tbe  names  of  persons; 
and  It  ft  cannot  by  general  laws  author- 
ize some  otber  tribunals  or  some  ofQcera 
or  offices  to  exercise  the  necessary  au- 
thority, then  no  more  divorces  can  be 
granted  or  names  changed ;  and  so  as  to 
a  great  many  other  subjects.  Upon  a 
careful  examination  of  the  law  undsr  con- 
sideration the  Intent  of  congress  Is  appai^ 
ent.  Tbe  law  was  desisted  to  prohibit 
special  legislation,  and  to  prevent  the 
evils  thereof.  The  purpose  was  not  to 
prevent  the  legislature  from  enacting  gen- 
eral laws  In  pursuance  of  which  such  spe- 
cial duti(*8  might  be  performed  by  some 
other  tribunal  or  by  some  officer.  We 
are  of  the  opinion  that  the  city  council  of 
Ogden  City,  in  the  exercise  of  a  reasona- 
ble discretion^  may  grant  tbe  right  to  lay 
down  railway  tracks  In  Its  streets. 

The  consideration  and  decision  of  the 
third  point  Involves  the  right  of  natural 
persons  as  such  to  construct  and  operate 
railroads.  In  tbe  nature  of  things.  Is  there 
any  sufficient  reason  why  Individuals,  as 
such,  should  not  be  permitted  to  construct 
and  operate  railroads  as  wtil  as  natural 
persons  through  the  Instrumentality  of 
corpi^ratlone?  A  private  corporation  Is 
a  legal  person,  with  power  to  act  as  s  nat- 
ural one  to  the  extent  that  Its  charter  au- 
thorises it  to.  When  the  road  Is  owned 
and  operated  by  a  corporation  the  stock- 
holders own  the  road  through  the  agency 
of  the  corporation,  but  tbe  use  Is  lu  the 
public.  When  individuals,  as  such,  own 
and  operate  It,  the  property  Is  In  them, 
and  the  use  Is  then  in  tbe  public.  In  the 
first  ease,  the  proceeds  of  tbe  business, 
after  deducting  expenses,  is  paid  to  the 
stockholders  as  dividends.  In  the  latter, 
the  Individuals  retain  snch earnings  as  are 
not  consumed  hy  expenses.  Either  ean 
acquire  the  right  of  way  by  contract  or  In 
the  exercise  of  the  right  of  eminentdomain 
when  the  law  authorises  it;  and  neither 
can  acquire  it  In  the  latter  way  withoat 
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ancb  a  statate.  The  rights  of  nataral  per- 
sons  tbrouf?h  the  Instrumentality  of  cor- 
poratloDH  are  usually  limited  to  one  de- 
partment or  class  of  business;  but  with- 
out such  Instrumentality  their  rights 
extend  to  every  field  which  their  enter- 

f»rlse,  their  skill,  or  business  capacity  and 
ncUnatlons  may  enable  and  cause  them 
to  enter.  We  do  not  find  anythlug  in 
business  metliods  or  In  the  fitness  of 
thlnffs  to  prevent  natural  persnns  from 
constructin}?  and  operating  railroads  when 
they  have  the  Inclination,  and  can  com- 
mand the  pecuniary  means  to  do  so;  nnt- 
do  we  know  ol  any  statute  In  force  In 
Utab,  or  any  rule  of  law  ur  adjudged  case, 
against  It.   1  Rorer,  R.  R.  8. 

Lastly,  was  theappellunta'  right  of  way 
on  tbestreetexclusive?  Equality  before  the 
law  Is  a  fundamental  principle  uf  all  just 
govemmeuts.  Competition  io  supply  and 
demand  regulates  wages,  prices,  and  val- 
ues. The  moral  sense,  the  self-interest, 
and  the  Inclinations  of  mankind  amid  the 
employments,  pursuits,  and  trnusartloua 
of  civilized  life  give  to  competition  this 
effect.  It  is  the  response  of  nature  to  the 
Interrogations  of  human  affairs.  It  is  an 
Important  principle  of  that  philosophy 
known  as  "political  economy  ;  and  laws 
presenting  competition  are  usually  re- 
garded as  contrary  to  public  policy,  and 
held  to  be  of  no  effect.  But  sometimes 
the  conditions  of  a  particular  business  pre- 
vent competition.  Reasonable  tariffs  and 
rates  might  enable  one  railway  to  accom- 
modate the  public  when  Insufficient  tu 
support  two  orraore;  and  one  railway  on 
a  street  might  be  sntflclent  tu  accommo- 
date the  travel  on  It;  but  it  might  becou- 
renlcnt  for  travel  coniiug  In  from  ditferent 
neighborhoods  to  pass  to  a  buslnesh  center 
or  other  neighborhood  on  the  same  street 
for  short  distances,  and  they  should  be  per- 
mitted to  occupy  a  reasonable  portion  of  It 
for  that  purpose.  They  siioiild  not  be  al- 
lowed to  obstruct  travel  In  otherways,  or 
to  Interfere  with  the  approaches  to  abut- 
ting property.  To  prevent  this  they  should 
be  confined  tothecommcmuse  of  the  same 
track.  This  could  be  acconipllslied  by  the 
imposition  of  suitable  conditions  at  tlie 
time  of  grunting  the  permigHion.  or.  when 
such  conditions  have  not  been  exacted,  by 
a  resort  to  the  law  of  eminent  domain. 
Streets  can  only  be  occupied  by  railroads 
for  public  uses,  not  Tor  private.  Ball  ways 
are  permitted  on  the  streets  because  they 
are  believed  to  be  beneficial  to  the  public 
in  furnisliiiig  a  prompt,  cconouilcu),  und 
convenient  mode  of  traveling  upon  tbera ; 
and  being  In  the  public  sti'ects,  the  public, 
through  its  authorities,  the  city  govern- 
ment, has  a  right  to  direct  the  location  of 
their  tracks  therein,  and  to  determine  how 
much  of  the  sti'eets  they  may  occupy ;  and 
such  public  authorities  have  also  the 
power  to  adopt  retiHonable  rules  for  the 
ro^nlation  uf  their  business.  Such  rall- 
rouUs  and  their  business  tire  subject  to 
the  ptilice  power,  which  the  government 
cannot  divest  itself  of  by  contract  or  oth- 
erwise, and,  being  so  possessed  of  It.  It  is 
its  duty  to  make  use  of  it  whenever  the 
pnhllc  good  demands  that  it  Khali.  The 
lealslature  did  not  authorize  the  city  coun- 
cilof  Ugdcn  City  tn  grant  to  the  appellants 


the  exclusive  right  of  way  upon  the  street 
In  question,  nor  do  we  think  it  had  the 
power  to  do  It.  Elliott.  Roads  &  S.  565. 
666;  Jackson  Co.  Horse  R.  Co.  v.  Inter- 
state Rapid  Transit  Ry.  Co.,  24  Fed.  Rep. 
306.  We  find  no  error  in  this  record.  The 
Judgment  of  the  court  below  la  affirmed. 

Andeubon  and  Blackbubn.  33.,  concur. 


(7  Utah 

OoDEN  City  Rt.  Co.  t.  Ogdrn'  City  et  at. 
(Supreme  Cawrt  qf  Utah.  Ainil  1,  180L) 

S^HBNT  DOUAIM— StRBIT  BaILWATS. 

1,  ComD.  Lawa  Utah  1888,  i  8841  et  aeq.,  pro- 
vide tfaBt  toe  right  of  emlneDt  domain  may  be 
exercised  In  behalf  of  "steam  ud  bono  rmil- 
roads, "  and  that  all  rights  of  way  for  •noli  pur- 
poses may  be  crossed  or  lotersacted  by  any  other 
right  of  way  or  improvement,  and  may  be  sub- 
ject to  a  limited  use  in  common  with  the  owner, 
when  necesaary  for  the  poblio  benefit  Held, 
that  such  riffht  may  be  exerotsed  in  beliall  cd 
electrical  street  railroads. 

a.  A  city  granted  plaintiff  railway  oompany 
the  right  to  lay  a  double  track  in  a  street,  and 
alterwards  Rraatad  defendants  the  right  to  lay  a 
doublo  track  electric  railway  in  the  some  street. 
Before  dcfcodanta  commenced  work,  plaintiff 
sued  to  enjoin  them  from  laying  their  tracks,  tuod 
to  have  the  ordinance  giving  them  a  right  Afway 
declared  void,  alleging  thatit  (plaintifl)  had  oon- 
structed  a  single  tracK,  and  ttiat,  if  it  were  to  1^ 
doivn  its  other  track,  and  defendants  ttteir  two 
tracks,  other  modes  of  public  travel  would  be 
obstructed,  and  also  that  defendants'  poles  and 
wires  would  interfere  with  plaintiff's  rights  as 
the  owner  of  property  abutting  on  the  street 
Held,  that  a  demurrer  tothe  complaint  was  prop- 
erly sustained. 

Appeal  from  district  court,  first  dlatrtct; 
Jauks  a.  Minkb,  Justice. 

L.  R.  RbuUea  and  T.  J,  Hudson,  for  ap- 
pellant. A.  K.  Heyvroodt  H.  P.  Header- 
soa,  and  Ogfiea  HUea,  lor  respondents. 

Zane.  C.  J.  The  complaint  filed  In  the 
court  below  In  this  case,  among  other 
things,  alleged  that  on  August  7. 1S83,  the 
city  council  of  Ogden  city  adopted  an  or- 
dinance granting  to  tlie  plaintiff  permis- 
sion to  lay  down  a  double-tracked  street 
railway  on  Twenty-Fifth  strettand  Wash- 
ington avenue,  and  that  la  June,  1890.  the 
city,  upon  certain  conditions  named  In  the 
ordinance,  gave  the  defendants  permission 
to  construct  a  double-track  railway  on 
the  same  streets,  tu  be  operated  by  elec- 
tricity ;  that  these  are  the  main  business 
streets  uf  the  city;  that  the  plaintiff  had 
constructed  nn  them  a  single  track,  with 
turu-outs;  that, if  It  were  to  lay  down  an- 
other, the  two  would  occupy  about  30  feet 
in  width;  and  that,  if  two  additional 
tracks,  as  threatened  by  the  defendants, 
should  be  laid  down,  the  streets  wo^ld  be 
so  obstructed  by  the  four  tracks  as  to 
greatly  Interfere  with  other  modes  of  trav- 
el; and  that,  if  poles  and  wires,  as  threat- 
ened, should  be  placed  in  front  o(  the  prop- 
erty owned  by  plaintiff,  It  would  be  se* 
riously  damaged  thereby.  The  complaint 
prays  that  the  ordinancegrautlng  the  per- 
missioD  to  defendants  to  lay  dowu  tbelr 
tracks  may  be  declarerl  null  and  void  so 
far  as  It  purports  to  grant  to  defendants 
any  right  to  coustruct  their  road  on  the 
streets,  and  that  they  be  enjoined  from  Sl- 
ing the  bond  exacted  as  one  of  the  condl- 
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tfons  of  tbe  peimlt.  A  prayer  tor  general 
reli^  is  alBo  added.  To  the  complblnt  tbe 
derendants  Interpused  a  demurrer,  wbtcb 
the  court  below  euetained,  and  also  re- 
futted  an  injanctlon.  From  tbe  decielon  ol 
the  court  the  plaiutlU  bas  appealed  to  tbis 
court,  and  asalKos  it  as  errur. 

Tbe  points  urged  by  plaintiil  upon  the 
ajxnment  of  tbis  apiseal  ctdl  for  a  eonsid- 
ezation  of  the  authority  of  the  city  council 
to  Kiye  penoission  to  mdividnala  and  cor< 
porations  to  construct  railways  upon  the 
public  Btrrats,  and  to  control  tbelr  loca- 
tion and  operation  tliereon.  The  citj- 
council  of  Ogden  city,  by  virtue  ol  ite  gen- 
eral authority  over  aucb  streets,  was  au- 
thorised to  permit  street-car  companies  to 
conatruct  and  operate  tbdr  roads  upoa 
them;  but  without  special  authority  tbe 
eoaof^  could  not  permit  ordinary  'all- 
roads,  witb  trains  propelled  by  steam- 
power,  to  do  so.  Tbe  permission  is  given 
to  lAcilitate  public  travel,  and  for  the  ben- 
efit and  convenience  of  the  pablic.  Tbe 
permlseloQ  to  eocb  rompanies  cannot  con- 
fer upon  them  an  exclusive  riffbt.  Tbe 
rljsht  so  K\veti  exists  in  common  with  the 
right  to  travel  on  tbe  streets  In  wagons 
and  by  otber  vehicles,  and  on  borsebaclc 
and  on  loot,  In  all  legitimate  ways.  Such 
persons  or  cooipanlee,  in  the  observance 
of  all  reasonable  care  and  caution,  have 
the  right  to  pass  their  cars  over  their 
tracks  as  often  as  the  public  couveolence 
requires  and  the  demand  will  Justify,  The 
cars  have  the  right  of  way,  and  tbe  travel 
by  otber  means  and  In  other  ways  must 
turn  out,  because  it  can  and  tbe  cars  can- 
not. Tbe  city  authorities  have  the  right 
to  require  the  tracks  to  be  no  constructed 
and  kept  In  repair  that  travel  by  otber 
modes  can  conveniently  and  safely  use 
them.  It  Is  the  right  and  duty  of  tbe  elty 
to  exercise  such  reasonable  control  over 
tbe  construction,  repair,  operation,  and 
business  of  street  railways  as  the  safety, 
convenience,  and  good  of  the  public  de- 
mands. Tbi4  private  rights  of  tbe  owners 
and  occupants  of  property  abutting  on 
the  street  mnst  also  be  protected,  for  the 
law  is  that  such  abntters  have  an  ease- 
ment In  the  street  appurtenant  to  their 
property  of  which  they  cannot  be  deprived 
without  their  consent,  or  without  ]ust 
compensation  in  pursuance  of  tbe  law  of 
eminent  domain;  and  the  council  has  the 
power,  and  It  is  its  duty,  to  say  that  no 
more  tlian  a  reasonable  portion  of  the 
street  shall  be  occupied  by  street  railways, 
and  It  has  no  right  to  consent  that  mure 
shall  be  so  used.  Tnhls  work  on  Municipal 
Corporations,  Judge  Dillon  ays:  "The 
author  regards  the  approp'iation  under 
legislative  authority  of  a  reasonable  por- 
tion of  the  street  fur  a  horse  railway,  con* 
Btrncted  on  the  gradual  surface  of  the 
street,  and  used  under  municipal  regula- 
tion In  the  ordinary  mode,  to  be  such  a 
use  as  falls  within  the  purposes  for  which 
the  streets  are  dedicated  or  acquired  un- 
der tbe  power  of  eminent  domain.  When 
thus  antborjsed,  and  so  regulated  by  the 
public  authorities  as  not  to  destroy  the 
ordinary  and  osnal  street  uses,  this  Is  a 
public  use  within  tbe  fafr  scope  of  the  In- 
tention of  the  proprietor  when  he  dedi- 
cated tbe  street  or  was  paid  for  property 
T.26P.no.6— 19 


to  be  nsed  as  a  street.  Sncb  proprietor 
must  be  taken  to  contemplate  all  Im- 
proved and  more  convenient  modes  of  use 
which  are  reasonably  consistent  with  the 
use  of  the  street  by  ordinary  vehicles  and 
In  the  usual  mode's.  *  *  »  The  limita- 
tions being  that  such  usemust  not  deprive 
the  abutter  of  his  property  rights  and 
easements  In  the  streets,  or  destroy  the 
ordinary  uses  of  tbe  streets  as  a  public 
and  common  highway  open  to  all."  If 
separate  tracks  for  two  or  more  railroad 
companies  on  a  street  with  cars  operated 
on  them  would  increase  the  hazards,  or 
seriously  obstruct  travel  thereon  in  other 
ways,  or  interfere  with  the  rights  of  abut- 
ters, such  Individuals  or  companies  sbould 
be  limited  to  the  common  use  of  the  same 
track  or  tracks.  This  could  be  done  by 
suitable  conditions,  reservations,  or  limit- 
ations at  the  time  of  thegrant  of  tbe  right 
of  way,  or,  in  tbe  absence  of  them.  In  pur- 
suance of  the  law  of  eminent  domain. 
Section  3841  of  the  Compiled  Laws  of  Dtah 
Is  as  follows:  "The  right  of  eminent  do- 
main may  be  exercised  In  behalf  of  the  folr 
lowiugpubiicuses:  •  •  •  (8)  Wharves, 

*  *    *    steam    and  horse  railroads. 

•  •  •  Sec.  3843.  The  private  property 
which  may  be  taken  under  this  chapter 
includes.  (1)  All  real  property  belonging 
ro  any  person.  (2)  Lands  belonging  to 
this  tc»Tltory,  or  to  any  county.  Incorpo- 
rated city,  village,  or  town,  not  appro- 
priated to  some  public  use.  (3)  Property 
appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  for  a  more 
necessary  public  use  than  that  to  which  It 
has  already  been  appropriated.  •  •  • 
(6)  All  rights  ol  way  for  any  and  all  pur- 
poses mentioned  in  section  8841,  and  any 
Mud  ail  structures  and  Improvements 
thereon,  and  the  lands  held  or  used  in  con- 
nection therewith,  shall  be  subject  to  be 
connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvement 
or  structure  thereon.  Tbey  shall  also  be 
subject  to  a  limited  use  in  common  with 
the  owner  thereof  when  neeewary;  but 
such  uses  ot  crossings,  intersections,  and 
connections  shall  be  made  In  manner  most 
compatible  with  tbe  greatest  public  bene- 
fit and  least  private  injury."  Electrical 
railways  were  not  mentioned  In  tbe  act, 
but  horse  and  steam  railways  were.  At 
that  time  horse  and  steam  power  was 
nsed,  because  thought  to  be  the  best. 
Electricity  was  not  then  known  as  a  car> 
motor;  but  Ingenuity  and  Invention  have 
since  subjected  It  to  that  use,  and  It  Is  be- 
ing substituted  largely  for  the  others; 
and  we  have  no  hesitation  In  holdiog  that 
under  the  statute  tbe  right  of  eminent  do- 
main may  be  exercised,  In  proper  cases.  In 
behalf  ot  electrical  roads  as  well  as  for 
steam  and  bui-se  railways. 

While  the  owner  of  a  railway  may  have 
an  interest  In  Its  property,  that  Interest 
Is  not  more  Inviolable  and  sacred  than 
other  interests  in  property.  The  private 
Interest  is  one  thing,  and  tbe  public  use  Is 
another.  The  property  Is  taken  tor  the 
public  use,  not  to  transfer  the  interest 
that  one  person  has  in  the  property  to  an- 
other person.  Such  transfer  Incidentally 
and  necessarily  follows  in  order  that  the 
public  benefit  may  be  enjoyed.   When  the 
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tracks  of  one  company  on  a  street  are  suf- 
ficient fortbehasineBBOf  two  or  more  cooi- 
panies  tliey  whould  all  be  required  to  use 
them,  and  the  huzards  and  inconveniences 
and  obBtructionu  to  tra  vel  by  other  modes 
should  be  limited  to  the  tracks  of  the  one 
company.  II  the  interest  of  each  company 
In  the  railroad  property  used  In  common 
is  aafflcient  to  enable  them  to  accommo- 
date the  public  travel,  that  Ih  sufficient. 
It  appears  from  the  allegations  of  the  com- 
piaint  that  the  plaintiff  had  laid  down 
but  one  track  on  the  streets  named,  and 
that  the  defendants  had  not  commenced 
the  construction  of  theirs.  Tlie  court  be- 
low was  asked  to  declare  the  ordinance 
giving  the  defendanta  ttie  right  of  way  on 
them  void.  It  it  had  been  ho  decreed  the 
defendants  could  not  have  laid  down  one 
track,  and  it  does  not  appear  that  one  ud- 
dltional  track  would  have  materially  ob- 
structed travel  by  other  modes,  or  that  it 
would  have  interfered  with  plaintitf's  pri- 
vate easement  on  the  streets  apporCenant 
to  Us  abutting  property.  The  effect  of 
the  decree  asked  by  the  plaintiff  would 
have  been  to  deny  the  defendants  any  per- 
mission on  the  street,  even  under  the  law 
of  eminent  domain;  for  any  rights  ob- 
tained under  that  law  would  uot  have  au- 
thorized them  to  construct  their  road  on 
the  street  without  the  pernilssiou  of  the 
city  council.  The  aUceatfone  of  fact  are 
not  sufUclent  to  warrant  an  injunction  ou 
the  ground  that  the  construction  of  the 
defendants'  railway  would  damage  the 
abutting  property  by  mnterliiHy  Interfer- 
ing witii  rights  appurtenant  thereto.  Ex- 
cept so  tar  as  we  have  considered  thlH  case 
It  is  analog<iU8  to  the  case  of  Henderson 
r.  Railway  Co.,  ante,  286.  (decided  at  the 
present  rerm.)  The  ludgment  of  the  court 
below  Is  ufflrmed. 

AMDKRSaN  and  Blackbubn,  JJ.,  concar. 


(7  Utah.  2151 

Stowei.l  et  al.  v.  Johnson  et  ah 

(Supreme  Court  of  Utah-   April  3,  1891.) 

Irrigation — Appropriation  op  Water — Riparian 
R1QHT8, 

1.  Plaintiffs  sued  to  onjoiii  dcfcDdaats  from 
Interfering  with  their  right  to  divert  aad  use  the 
waters  of  certain  crooks,  to  furnish  water  to  a 
city  during  the  winter  season,  from  November 
15th  to  April  15th.  Defendants  objected  on  the 
ground  that,  when  plaintiffs*  land  was  public 
land,  they  owued  land  below  it,  and  claimed  the 
right  to  use  the  water  of  said  creeks  for  irriga- 
tion purposes,  from  April  1st  to  November  1st. 
The  court's  findings  did  not  show  that  defendants 
needed  during  the  winter  season  more  water  than 
was  left  them,  and  it  appeared  that  Chey  had  got 
along  with  it  for  a  number  of  years.  Held,  that 
an  injunction  was  properly  granted. 

3.  The  doctrine  of  riparian  rights  is  not  in 
force  in  Utah,  so  as  tu  prevent  the  owner  of  land 
Jrom  diverting  the  waters  of  a  stream  for  pur- 
poses of  irrigation  and  domesclo  use,  under  the  1 
laws  of  the  territory. 

Appeal  from  district  court,  first  district. 

K  M.  Allison,  Jr.,  and  tSitilth  &  Smith, 
for  appellants.  Kiinlmll  &  White  and  L. 
Jt.  Rogers,  for  respondents. 

Blackbubn,  J.  The  appeal  in  this  case 
is  taken  for  the  purpose  of  modifying  the 
decree  made  in  the  Urat  district  court,  and 


the  claim  to  have  the  decree  modified  is 
based  upon  the  findings  of  facts  made  by 
the  court,  (the  evidence  not  being  in  the 
record,)  aiid  the  common-law  doctrine  of 
riparian  rights.  The  parts  of  the  decree 
complained  of  are  as  follows:  "That  the 
plaintiffs  are  the  owners  of  the  right  to 
use  all  the  waters  of  said  Waterfall  Canon 
creek  and  one-half  of  the  waters  of  said 
Strong's  Canon  creek  during  the  winter 
season,  to-wit,  between  the  15tli  day  of 
November  and  the  loth  day  of  the  follow- 
ing April  of  eap-h  and  every  winter  season, 
for  domestic  purposes,  and  for  the  purpose 
of  furnishingthe  Inhabitants  of  OgdenCMty 
with  water,  and  the  enjoining  of  defend- 
ants from  interfering  with  such  use."  The 
finding  uf  facts  by  the  conrt.  so  far  as  the 
questions  made  are  concerned,  are  sub- 
dtootially  as  follows:  "That  the  plaintl&s 
are  the  owners  of  certain  lauds  described 
in  the  complaint ;  that  the  defendants  are 
the  owners  in  fee  of  distinct  parcels  of 
land  lying  west  of  the  lauds  of  the  plain- 
tiffs; that  they  bavo  been  sach  owners 
since  and  prior  to  the  year  1880;  that  de> 
fendants'  lands  are  cultivated,  and  all  of 
the  lands  of  both  plnlntiffsand  defendants 
require  Irrigation.  (3)  Waterfall  Canon 
creek  and  Strong's  Canon  creek  rise  In  the 
mountains  east  of  the  lands  of  plaintiffs, 
and  flow  across  the  lands  of  the  plaintiffs, 
making  a  junction  about  the  west  line  of 
plaintiffs*  lands,  ant]  after  the  Junction  t--he 
stream  is  called  and  known  as'Canfield 
Creek.'  and  that  this  Canfield  creek  flows 
westerly  in  its  natural  channel  across  the 
lands  of  defendants.  (4)  Tliat  these 
streau'.s  are  the  only  sources  of  water 
available  for  the  Irrigation  of  the  landti  of 
plaintiffs  and  defendants.  (5)  That  the 
several  defendants  In  this  action,  and  their 
grantors  and  predecessors  in  interest,  and 
while  the  Hevcral  pieces  and  parcels  of  land 
described  in  the  complaint  as  owned  In 
severalty  by  the  plointlffs  were  unoccu- 
pied, unimproved,  uncultivated,  and  un- 
claimed lands  of  the  United  States. to-wit, 
In  the  year  1848,  by  means  of  dams  placed 
in  and  across  the  channel  of  Canfield  creek 
below  and  west  of  tlie  two  streams  and 
also  in  and  across  the  channel  of  Strong's 
Canon  creek,  above  and  east  of  the  junc- 
tion of  the  aforesaid  streams,  and  also  by 
means  of  ditches  and  canals  tapping  the 
said  Strong's  Canon  creek  at  various 
places,  and  leadiug  tber^rom,  conveyed 
and  appropriated  to,  in,  and  upon  the 
several  pieces  of  land  so  owned  by  the  de- 
fendants, their  grantors  and  predecetssors 
in  interest,  for  the  Irrigation  of  the  said 
landH  of  the  said  defendants,  and  for  do- 
mestic purpose,  all  of  the  waters  of  said 
Cunfleld  creek,  which  creek  was  then,  and 
ever  slnca  has  been,  and  now  is,  composed 
of  the  waters  of  Waterfall  Canon  creek 
and  Strong'sCanon  creek,  which  use  afore- 
said was  a  necessary  and  beneficial  use 
thereof.  (6)  That  use,  diversion,  and  ap- 
propriation by  the  defendants  and  their 
grantors  and  predecessors  in  Interest  of 
all  of  the  waters  of  said  Canfield  creek 
was  so  made  fully  and  completely  during 
each  and  every  part  of  each  and  every 
year  while  the  said  pieces  and  parcels  of 
laud  now  owned  by  the  several  plaintiffs 
herein  were  unclaimed,  unlmpruved,  and 
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unoccupied  lands  of  the  United  States,  and 
tbe  several  defendants,  tbefr  sranturs  and 
predecesBora  in  interest,  did  so  use,  during 
each  and  every  part  of  each  and  every  year, 
and  ontn  ttae  Interruption  Inaold  um  here- 
inafter named,  all  of  the  waters  of  Can- 
field  creek,  and  ol  tbe  two  said  tributaries 
thereof,  except,"  etc.  **(10)  Tbe irrlffatlng 
season  is  from  tbe  Ist  of  April  until  tlie 
Ist  of  November.  (11)  Tbat  between  the 
iBt  of  November,  18S2,  and  the  Jst  of  April, 
tbe  plaintiffs,  by  means  of  piped  laid 
for  the  purpose,  diverted  one-half  of 
Strong's  Canon  creek,  and  all  of  tbe  wa- 
ters of  Waterfall  Canon  creek,  during  the 
winter  season,  and  up  to  tbe  commence- 
ment of  this  suit,  anl  bavecontinued  to  so 
divert  It,  lor  the  purpose  of  lurnisblDg  Og- 
den  with  water.  (12)  That  the  plaintiffs 
have  ever  since  November,  and  up  to 
tbe  beginning  of  this  suit,  continued  tu  di- 
vert one-baU  of  Strong's  Canon  creek,  and 
all  of  the  waters  of  Canfield  creek  below 
the  Junction. 

We  think  the  flndlngB  of  fact  support 
that  part  of  the  decree  complained  of.  It 
is  not  found  that  tbe  defendants  need  on 
their  lands  water  for  Irrigutlon  dutlugthe 
winter  season,  but  the  finding  Is  that  the 
irrlicatlng  season  ia  from  April  to  Novem- 
ber. Nor  Is  it  found  tbat  the  defendants 
need  during  the  winter  season  more  water 
than  one-halt  of  the  waters  of  Strong's 
Canon  creek,  and  all  of  tbe  waters  of  Can- 
fteld  creek  below  ttae  junction.  On  the 
contrary,  they  seem  to  have  got  along 
witb  tbat  amonnt  of  water  from  1882  un- 
til this  suit  was  commenced.  Therefore 
this  decree  ought  to  be  affirmed,  unless 
tbf)  utber  contention  ot  tbe  defendants  is 
the  law  of  this  territory;  that  Is,  tbat  tbe 
common-law  doctrine  of  riparian  rights  Is 
in  force,  and  tbat  when  tbey,  tbeir  gran- 
tors and  predecessors  in  Interest,  pur- 
chased their  land  from  the  United  States, 
tbe  land  above  them  was  anoccnpled,  and 
tbe  water  onappropriated,  and  that  they 
now  are  legally  entitled  to  have  tbe  water 
flow  as  It  was  wont  to  flow  when  they, 
their  grantors  and  preflecessors  In  Inter- 
est, purchased  It,  undiminished  In  quanti- 
ty, and  not  deteriornted  In  quality. 

Riparian  rights  have  never  been  recog- 
nlzed  in  this  terrttory,  or  In  any  state  or 
territory  where  irrigation  is  necessary ; 
for  the  appropriation  of  water  for  the 
purpose  of  Irrigation  ia  entirely  and  un- 
avoidably In  conflict  with  the  commou- 
law  doctrine  of  riparian  proprietorship. 
If  that  had  been  recugnlied  and  applied  in 
this  terrltory.lt would  still  headesert;  for 
a  man  owning  10  acres  of  land  on  aatream 
of  water  capable  of  Irrigating  a  thousand 
acres  of  land  or  more,  near  Its  mouth, 
could  prevent  the  settlement  of  al)  the 
land  above  blm.  Kor  at  common  law  tbe 
riparian  proprietor  la  entitled  to  have  the 
water  flow  In  quantity  and  quality  past 
tals  land  as  it  was  wont  to  do  when  he  ac- 
quired title  thereto,  and  this  right  Is  ut- 
terly Irreconcilable  wltb  tbe  use  of  water 
for  irrigation.  Tbe  legislature  of  this  ter- 
ritory has  always  ignored  this  claim  of 
riparian  proprietors,  and  the  practice 
and  usages  of  the  Inhabitants  have  never 
considered  it  appllcabW,  and  have  never 
regarded  It.  So  with  Coiurado,  early  In 


Its  history,  by  a  decision  of  its  highest 
court.  It  was  set  aside.  Yunker  v.  Nich- 
ols, 1  Colo.  551.  But  defendants  contend- 
ed that  their  right  to  have  water  flow 
In  Caufleld  creek,  as  it  waa  wont  to 
when  their  grantors  and  predecessnrs  In 
intei-est  acquired  title  to  tbe  land.  Is  a 
vested  right,  and  is  not  a  rightful  sub- 
ject of  legislation.  In  this  arid  country, 
that  must  remain  a  desert  without  tbe  use 
ot  water  for  Irrigation,  If  anything  Is  a 
rightful  subject  of  legislation  it  la  the 
ownership  of  the  water,  and  use  and  ap- 
propriation of  tbe  waters  ot  the  running 
streams  for  irrigation  and  domestic  use. 
In  support  of  their  contention,  the  defend- 
ants cite  Starr  v  Beck,133U.&.&41,10Sup. 
Ct.  Rep.  S50.  Tbat  decision  was  made  in 
an  appeal  from  the  supreme  court  of  tbe 
territory  of  Dakota,  where  ttae  statutes 
and  climatic  condttlona  are  very  different 
from  those  In  this  territory.  TbefuUforce 
and  pitta  of  tbe  opinion  is  founded  in  Its 
concluding  paragraph :  "Thus  under  the 
laws  of  congress  and  tbe  territory,  and 
the  applicable  custom,  priority  of  posses- 
sion gives  priority  of  right.  Tbe  question 
la  not  as  to  the  extent  of  Smith's  Interest 
in  the  liomeatead.  as  agaiuat  tbe  govern- 
ment, but  whether,  as  aftalnat  Sturr,  hla 
lawful  occupancy,  under  the  settlement 
and  entry,  was  not  a  prior  appropriation 
which  Sturr  could  not  displace.  We  have 
no  doubt  It  was  one  of  the  statutes  of  Da- 
kota upon  which  thlsdeclslon  is  made,  and 
itla  as  follows:  'Sec.25o.  lavil  Code.)  Tbe 
owner  of  land  o  wna  water  standing  therein, 
and  flowing  over  or  under  Its  surface,  but 
not  forming  a  deflnltestream.  Waterrun- 
ning  In  a  definite  stream,  formed  by  nat- 
ure, over  ornnder  tbe  snrface,  may  be  used 
by  him  as  long  as  it  remains  there;  but 
he  may  not  prevent  thenaturalflowof  tbe 
stream,  or  ot  the  natural  spring  from 
wtaicb  It  eommences  its  definite  courae. 
nor  pursue  nor  pollute  the  same."  How 
unlike  this  statute  Is  to  the  whole  course 
of  legislation  In  this  territory  in  reference 
to  water-rights.  Our  views  are  support- 
ed by  Pom.  Rip.  Rights,  §  105.  We  think 
there  is  no  error  In  this  decree.  There- 
fore the  Judgment  is  affirmed. 

Zane.  C.  J.,  and  Andbrsun  and  Miner. 
J  J.,  concur. 

(7  Utah  227) 

Hahknesb  et  al.  v.  Woodmansee. 

(Suprcnw  Court  of  Utah.   April  2,  1891.) 

RiooT  or  Wat— Pkbschiptios— Advbbse  Pobbes- 
sioy. 

1.  a  Comp.  Laws  UUh  1888,  SS  8133,  S1S3,  81S7. 
require  that  a  person  defending  an  action  against 
one  holding  advorsoly  must  have  been  in  posses- 
sion within  seven  years  before  commencement 
the  aatioo,  and  proWde  that  possession  will  be 
deemed  adverse  only  where  the  land  has  been 
protected  by  a  substantial  Inclosure,  or  where  it 
has  been  cultivated,  or  the  expense  of  Irrigation 
paid,  and  that  in  all  cases  the  taxes  must  have 
been  paid  by  the  adverse  claimant.  HeM,  thai 
one  WQO  merely  uses  part  of  an  adjoining  lot  as  a 
means  of  exit  to  the  street  far  the  statutory  period 
does  sot  acquire  a  right  of  way  by  adverae  pos- 
session. 

2.  Where  a  person  opens  a  way  for  the  use  of 
hts  own  premises,  and  another  uses  it  without 
causing  damage,  the  presumption  is  that  his  use 
was  permissive,  and,  in  the  absence  of  evidence 
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to  the  contrary,  he  doM  not  aoqnire  a  ri^t  of 
way  by  preserii^oa. 

Appeal  frona  district  coart,  first  dlBtiict; 
H.  P.  Hknderbon,  Justice. 

Smith  &  Smith,  for  appellants,  if.  Tao* 
oer,  3r,.  for  reepondent. 

Zanb,  C.  J.  It  appearBfromtheeTldODce 
in  this  record  that  defendant  owned  a  lot 
with  ImproTemeDts  thereon  in  Ogden  City ; 
that  the  lot  had  a  north  frontnge  otflOfeet 
on  Twenty-Fourth  street,  and  that  It  ex- 
tended south  100  feet,  and  was  bounded  on 
the  west  byGrant  Avenue;  thatadjoining 
this  lot  on  the  east  the  plaintiffs  own  a 
lot,  with  Improvements  on  it,  and  that 
they  claim  a  right  of  way  from  their  lot 
to  Orant  avenue  OTer  the  south  10  feet  of 
defendant's  lot.  The  dtfendant  having 
erected  a  building  on  this  lOteet,  the  plain- 
tiffs filed  their  complaint,  asking  the  court 
to  decree  the  removal  of  it,  and  that  de- 
fendant might  be  enlolned  from  obstruct- 
ing their  right  of  way  Upon  a  hearing  of 
the  case  the  court  found  that  the  plaintiffs 
bad  no  right  of  way  overdefendant's  land, 
and  so  decreed.  The  plalntltts  hava 
brought  the  case  here  by  appeal  from  that 
decree. 

While  the  public  may  acquire  a  right  of 
way  over  private  property  in  eitherof  three 
ways,  viz.:  (1)  By  ctrndemnatlon  Id  pur- 
suance of  the  law  of  eminent  domain ;  (2) 
by  dedication ;  (3)  by  such  continued  use 
as  gives  a  prescriptive  right,— a  private 
way  can  only  be  obtained  in  one  of  the 
two  modes  last  mentioned.  The  owner 
may  expressly  set  his  land  apart  to  be  used 
as  a  public  road  oraprivateway;  and  the 
public  in  the  one  case,  or  the  private  per- 
son in  the  other,  may  accept  the  offer,  and 
complete  the  dedication.  An  Intent  to 
dedicate  must  be  expressed  or  implied 
from  language  or  conduct,  and  an  Intent 
to  accept  must  be  expressed  or  Implied 
from  language  or  conduct,  to  make  the 
dedication.  The  right  to  a  public  road  or 
private  way  by  prescription  arises  from 
the  uninterrupted  adverse  enjoyment  of  it 
uder  a  claim  of  right  known  to  the  own- 
er for  the  requisite  length  of  time.  An- 
ciently the  right  to  the  easement  arose  by 
prescription  from  the  nse  of  ths  land  for 
wo  long  a  time  that  there  was  no  existing 
evidence  as  to  when  such  use  commenced. 
Its  origin  must  have  been  at  a  time 
"whereof  the  memory  of  man  runneth  not 
to  the  contrary."  Later  the  rule  was 
changed  by  limiting  the  time  ol  uninter- 
rupted possession  to  20  years.  Wash- 
burne,  in  his  work  on  Easements,  says: 
"The  fiction  of  presuming  a  grant  from 
twenty  years'  possession  or  use  was  in- 
vepted  by  the  English  courts  in  the  eight- 
eenth century,  to  avoid  the  absurdities 
of  their  rule  of  legal  memory,  and  was  de< 
rived  by  analogy  from  the  limitation  pre- 
scribed by  the  statute  of  21  Juc.  I.  c.  21,  for 
actions  ol  ejectment,  not  upon  a  belief 
that  a  grant  in  any  particular  case  has 
been  made,  but  on  general  preuumptlon. 
•  •  •  This  period,  unless  other  p-ovis- 
lon  was  made  in  local  statutesof  tliestate 
In  which  the  questions  have  arisen,  has 
been  assnmed  to  be  the  term  of  twenty 
years.  •  •  *  The  result  has  therefore 
been  that  the  modem  doctrine  of  prescrip- 


tion requires  merely  a  nse  and  enjoymsot 
of  at  least  twmty  jeam.  Instead  ol  the 
ioTToxst  reqalrement  of  immemorial  enjoy* 
ment."  Washb.  Easem.  (4th  Ed.)  125,126. 
The  rule  as  to  time  of  nse  or  enjoyment 
necessary  to  create  a  preen  mptlve  grant 
has  been  further  changed  by  analogy  to 
the  periods  of  limitation  for  quieting  titles 
to  land.  "What  shall  be  taken  to  be  a 
sufficiently  long  period  ol  use  or  enjoy- 
ment to  create  a  prescription  or  presump- 
tive grant  In  the  modan  use  of  the  term  is 
understood  to  correspond  with  the  local 
period  of  limitation  tor  quieting  titles  to 
land."  Id.  148.  While  the  right  of  the 
owner  of  one  parcel  of  land,  by  reason  of 
such  ownership,  to  use  the  land  of  another 
as  a  private  way,  aa  claimed  in  this  ease. 
Is  not  inconsistent  with  the  general  prop- 
erty being  in  the  owner,  yet  that  gMieral 
property  without  the  use  Is  ol  but  little 
value.  The  title  to  land  is  of  no  valne 
with  the  right  to  the  permanent  use  in 
another  person  or  In  the  public.  There- 
toreall  the  facts  from  which  the  statute  of 
limitations  In  effect  presumes  the  grant 
most  exist  before  the  right  of  prescription 
arises  by  uialogy  to  such  statute.  The 
presumption  la  in  effect  the  same  whether 
the  right  is  by  prescription  or  by  the  stat- 
ute. The  provisions  of  the  seven-years 
statute  of  limitations  of  this  territory,  up- 
on which  the  plaintiffs  rely,  are  as  fol- 
lows: "No  cause  ol  action  ordtfenseto 
an  action  founded  npon  the  title  to  real 
property,  or  to  rents  or  profits  out  ^  the 
same,  shall  be  effectual  unless  It  appears 
that  the  person  prosecuting  the  action  or 
making  the  defense,  or  under  whose  title 
the  action  Is  prosecuted  or  the  defense  is 
made,  or  the  ancestor,  predecessor,  or 
grantor  of  such  person  was  seised  or  pos- 
sessed of  the  premises  In  qnestlon  within 
seven  years  b^ore  the  commencement  ol 
the  act  in  respect  to  which  such  action  Is 
prosecuted  or  defense  made."  "In  every 
action  for  the  recovery  of  real  property  or 
the  possession  thereof  the  person  estab- 
lishing a  legal  title  to  the  property  shall 
be  presumed  to  have  been  possessed  there- 
of within  the  time  required  by  law,  and 
the  occupation  ol  the  property  by  any 
other  person  shall  be  deemed  to  have  been 
under  and  In  subordination  to  the  legal 
title,  unless  It  appear  that  the  property 
has  been  held  and  possessed  adversely  to 
such  loged  title  for  seven  years  before  the 
commencement  of  tiie  action. "  **  For  the 
purpose  of  constitnting  an  advnse  pos- 
session by  a  p««on  claiming  title  not 
founded  npon  a  written  instrument,  Judg^ 
ment,  or  decree,  land  Is  deemed  to  have 
been  possessed  and  o<M;npied  In  the  follow- 
ing cases  only:  (1)  Where  It  has  been 
protected  by  a  substantial  indosure;  (2) 
where  It  has  been  usnally  cultivated  or 
improved;  (3)  where  labor  or  money  has 
been  expended  *  *  *  for  the  puriKweol 
irrigating  said  lands,  amounting  to  the 
sum  ol  five  dollars  per  acre:  provided, 
however,  that  in  no  case  shall  adverse 
possession  be  considered  established  un- 
der the  provisions  of  any  section  or  sec- 
tions of  this  Code  unless  It  shall  be  shown 
that  the  laud  has  been  occupied  and 
claimed  for  the  period  ol  seven  years  coih 
tinnottsly,  and  the  party  or  persoiu,  tlkair 
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Sedecewon  and  icranton,  have  paM  all 
e  taxes  •  •  •  wbicb  hare  be»a  levied 
and  asseased  upon  such  land  according 
to  law.**  3  Comp.  Laws  Utab  1888,  §3 
8132,  S1S3,  8187.  The  etatate  does  not.  in 
effect,  preBome  a  grant  and  gtvethnper* 
son  relying  upon  it  tbe  title  from  seven 
yean'  poBseeslon  alone.  Tbe  prMumptlon 
is  made  Irom  thefnct  that  the  land  was 
held  adversely;  and  to  make  tbe  holding 
adverse  the  laud  must  have  been  protect 
ed  by  a  subatantiallnclosure.  or  It  most 
bave  been  UBoally  cultivated  or  Improved, 
or  labor  or  munvty  mast  have  been  ex- 
pended to  Irrigate  It,  amoDnttng  to  the 
saoi  o(  five  dcdlars  per  acre.  And  In  ei- 
ther case  tbe  occupation  and  claim  must 
have  been  continouns  for  tbe  sewn  years, 
and  daring  that  time  the  claimant,  his 
predecesBoi-e  or  gmntors,  must  have  paid 
all  taxes  levied  and  assessed  upon  the 
land  according  to  lair.  This  statute  does 
not  apply  to  rlghta  of  way  or  any  other 
claas  uf  easement  by  prescription.  It  can 
only  be  applied  by  analogy.  Tbe  plala- 
tilfB*  use  and  enjoyment  of  tbe  land  In  dls* 
pnte,  or  tbe  facts  attending  tbe  same, 
were  not  each  as  the  statute  above  quot- 
ed retiulred,  or  their  equivalent;  hence  a 
prescriptive  right  cannot  arise  In  favor 
of  the  plaintiffs  tberefi-om  by  eaalogy 
thereto.  It  Is  conceded  that  the  nee  and 
enjoyment,  nnrh  ae  It  was.  was  for  leas 
than  20  yeara,  ao  that  period  of  limitation 
cannot  apply.  The  evidence  in  tbe  record 
proves  that  defendant  was  using  the  strip 
of  land  in  dispute  as  a  way  to  the  rear 
of  hla  own  bnlldlngt  that  he  hadgatea 
on  it  a  part  of  tbe  time;  that  be  main- 
tained a  platform  on  the  aide  next  to  hia 
bttilding  a  large  portion  of  the  time,  which 
ORCupied  three  or  four  leet  of  the  way; 
and  that  hla  tenant  was  accnatomed  tu 
keep  a  team  standing  south  of  the  plat- 
form,  and  at  anch  timea  the  entire  way 
was  occupied  thereby;  that  defendant  al- 
so bad  a  privy  on  the  ground  a  portion 
of  the  time.  Tbe  evidence  tends  to  eutab- 
llsb  that  the  plalntlKs'  use  waa  almply 
permlasive,  and  that  defendant  was  not 
aware  that  plaintiffs  were  using  his  land 
under  a  claim  of  right.  Where  a  person 
opens  a  way  for  tbe  use  of  his  own  prem- 
ises, and  another  person  uses  It  also  with- 
out caualng  damage,  tbe  presumption  is, 
in  the  absence  of  evidence  to  the  contrary, 
that  such  use  by  the  latter  was  i>ennls8lye, 
and  not  under  a  claim  of  right.  Washb 
Easem.  151.  Tbe  decree  ot  the  court  be- 
low Is  affirmed. 

Anubbsom,  Mlyeu»  and  Blackbubn,  JJ., 
concur. 


(7  Utah,  SU) 

Spanish  Fork  City  et  ah  t.  Hopper  et  al. 

(Supreme  Court  of  Utah.   Ar-ril  1,  1S91.) 
LiHiTATioxs  OF  Actions  —  Fleajjino  8tatuxb — 

WaTEIC-RiOETS— DEUfRRER— Waivek. 

An  answer,  wbicli  merely  alleges  that  an 
actioD  for  taking  and  diverting  water  was  barred 
bv  tbe  statute  of  limitations,  Is  not  a  good  plea 
of  that  statute,  as  it  does  not  state  tbe  seutjon  of 
tbe  Code  relied  od,  as  required  by  Comp.  Laws 
Otab.  i  8344,  nor  set  out  the  facta  cotiBtitDtiiig 
Um  defense. 

8.  Parties  whose  rights  are  subordtnate  to 
those  ot  plaintlfEB  need  not  be  joined,  although 


they  and  i^ntilb  an  tenants  In  common  of  Om 
water. 

8.  Where  defendants,  after  answering,  de- 
marred  to  the  complaint,  and  the  demurrer  was 
overruled,  exception  thereto  was  waived  by  go- 
ing to  trial  on  Uie  answer,  when  It  contained  no 
objection  to  the  oomplalnL 

Appeal  from  district  court,  first  district; 
J.  W.  Blackbubn,  Justice. 

Comp.  Lawa  Utab,  §  3244.  is  as  follows: 
"In  pleading  the  statute  of  llmltatioos  It 
Is  not  neceaaary  to  state  the  facts  showing 
the  defense,  but  It  may  be  stated  generally 
tbat  the  cause  of  action  Is  barred  by  the 
provisions  of  sectlou  [giving  the  number 
of  the  section  and  subdivision  theieof.  If 
It  la  au  divided,  relied  upon]  of  the  Code  of 
Civil  Procedure;  and  If  such  allegation  be 
controverted  the  party  pleading  must  es- 
tablish, on  tbe  trial,  tbe  facts  showing 
that  tbe  cuuee  uf  action  is  so  barred. " 

Booth,  Wllsaa  A  Wilson,  for  appellants. 
W.  H.  King,  A.  Saxey,  George  SatiieHund, 
and  S.  R,  Tliurman,  for  respondents. 

MiNBB,  J.  This  action  was  commenced 
by  the  plalntlffd  against  tbe  defendants  In 
the  first  district  court  at  Provo,  June4. 
1880,  to  prevent  and  i-eatrain  the  defend- 
ants from  taking,  diverting,  or  obsti'uct- 
Ing  any  ot  the  waters  ot  the  Spanish  Fork 
river  or  its  tributaries  in  Dtah  county; 
plaintiffs  claiming  to  be  Joint  owners  by 
prior  appropriation  and  use  of  the  waters 
of  said  river  for  Irrigation  and  domestic 
purposes.  The  several  separate  answers 
of  the  defendants  were  filed  June  la,  1889, 
and  a  joint  demurrer  filed  May  9.1890,  was 
overruled  May  12,  1890,  and  tbe  conrt  pro- 
ceeded to  try  the  case  without  a  Jury,  at 
the  close  of  wbicli  trial  a  decree  waa  en- 
tered for  tbe  plaintlHa.  The  defendants 
appeal.  Tbe  defendants  assign  the  foU 
lowlngerrorsollawandfact:  First.  The 
third  finding  is  unsu8t»1ued,  for  the  rea- 
son that  no  proof  ot  transfer  of  water-right 
from  prior  approprlators  to  tbe  plalnUffs 
waa  before  the  court.  (1)  The  court  erred 
In  overruling  the  demurrer  of  defendants 
to  the  complaint  herein.  {2)  The  court 
erred  lu  finding  for  the  plaintiffs  In  this : 
that  no  special  damages  to  the  plaintiffs 
was  alleged  or  i)roven.  (8)  The  court 
erred  in  fludiug  for  the  plaintiffs  In  this: 
that  the  decision  la  not  the  legal  reault  ot 
tbe  evidence,  and  that  it  Is  asalnst  tbe 
law,  for  tbe  reaaon  tbat  the  defendanti^ 
bave  held  open,  peaceable,  uninterrupted, 
and  continuous  use  ot  tbe  waters  In  dis- 
pute for  the  period  of  7  years.  (4)  The 
court  erred  In  distributing  hy  Its  decree 
water  to  a  party  not  a  party  to  the  ac- 
tion, namely,  tbe  South-East  Irrigation 
Company.  (!>)  The  court  erred  In  making 
n  decree  where  all  the  parties  In  interest 
were  nut  before  the  court  In  this :  that  the 
Lake  Shore  Canal  Company,  and  tbe 
EaHt  Bench  Canal  Company  were  not  rep- 
resented In  the  action.  (6)  The  Lake 
Shore  Canal  Company  and  tbe  Bast  Ben(di 
Canal  Company  were  not  before  the  court. 

We  have  not  been  favored  with  the  de- 
fendants* brief,  but  from  the  record  we 
conclude  that  as  to  the  flrat  anRlj^nmeut 
of  error  the  evidence  tends  to  show  that 
the  original  approprlators  ot  the  water 
organized  themselves  Into  the  various  Irrl- 
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gatton  eompanlea,  who  were  plaintlffe  in 
tbls  case,  and  thereafter  received  their 
waterthrough  tbe  eompanlea.  Soon  after 
the  Irrigation  compaulee  were  organized 
tbfl7  took  charge  of  ttie  water,  and  dis- 
tributed It  upon  the  lands  of  their  stock- 
Jiolders  and  others,  who  were  tbe  original 
■approprlators.  There  was  also  proof  that 
the  transfer  of  the  water-rights  bad  been 
made  by  tbe  approprlators  to  some  of  the 
irrigating  companies'.  If  the  transfer  of 
water-rights  was  not  strictly  formal  it 
was  not  a  matter  which  the  defendants 
conld  take  advantage  of.  The  testimony 
tends  to  show  that  tbe  plalntltrs  and 
their  predecessors  in  interest  had  appro- 
priated all  the  waters  which  were  awarded 
to  them  prior  to  tbe  date  that  any  of  tbe 
defendants  made  any  appropriation,  and, 
although  there  Is  a  conflict  in  the  proof 
bearing  upon  this  question,  the  court  be- 
low seems  to  have  passed  correctly  on  the 
matter  presented. 

1.  The  demurrer  of  tbe  defendants  to  the 
complaint  was  filed  several  months  after 
their  answer,  and  was  overruled  by  tbe 
court,  and  the  defendants  thereupon  went 
to  trial  upon  their  answer.  No  objection 
to  the  complaint  appears  In  the  answer. 
They  tberMore  waive  the&r  exception  to 
the  order  of  the  court  In  orerrnling  the 
demurrer. 

2.  Tbe  statute  of  limitations  was  not 
pleaded.  Tbe  answer  simply  says  that 
tbe  action  Is  barred  by  the  statute  of  limita- 
tions. This  Is  clearly  an  insafficlent  plea, 
and  raises  no  issue  in  the  case.  Tbe  an- 
swer should  bare  stated  and  pleaded  the 
secUon  of  the  Code  of  Civil  Procedure  re- 
lied upon,  or  should  have  stated  the  facts 
runstltuting  tbe  defense.  2  Comp.  Laws 
Utah,  p.  251,  §  3244 ;  Tunnel  Co.  v.  Htruna- 
han,  31  Cal.  387;  Howell  v.  Bogers.  47  Cal. 
•m;  Caulfleld  v.  Sanders.  17  Cal.  669. 

8.  The  Sonth-East  Irrigation  Company 
Is  not  mentioned  in  tbe  decree,  and  tbe 
court  did  not  attempt  to  distribute  any 
water  to  them.  Their  case  was  In  no  way 
considered  by  tbe  court  in  its  final  deter- 
mination. 

4.  The  Lake  Shoreand  East  Bench  Com- 
panies were  not  Joined  as  plaintiffs,  nor 
were  their  rights  considered  in  this  case. 
It  appeared  incidentally  in  the  testimony 
that  whatever  rights  they  bad  were  sub- 
ordinate to  those  of  the  plaintiffs.  It  was 
not  necessary  to  join  them  in  the  suit,  even 
though  they  were  tenants  in  common  with 
the  plaintiffs.  The  rulo  Is  well  settled  that 
one  tenant  in  common  of  water  may  sue 
alone  to  protect  or  recover  it  from  a  tres- 
passer, or  one  nslng  It  without  right, 
water  Co.  v.  Perdew,  65  Cal.  453,  4  Pac. 
Sep. 426;  Carpentier  v.  Webster,27Cal.e24; 
Waring  v.  Crow,  11  Cal.  367.  Upon  the 
whole  record  we  discover  no  error.  The 
Judgment  and  decree  of  the  lower  court  is 
affirmed. 

Zamb.  C  J.,  and  A.NnBH80N,  J.,  eoncnr. 

(7  VtMh,  S8S)   

COCHBAMB  BtoBCBB. 

(Stiprams  Court  tff  ITtah.  April  i,  un.) 

AnaAL— Bavnw— pRBsmrpTioKB— Dsrsonvi 

Recobd. 

Where  an  attachment  sued  oat  on  the 
ftoond  of  defendant's  non-reaidenoe  Is  dlaaolved 


ITEB,V0L.26.  (Utah. 

by  the  trial  court,  and  tbe  erideooe  on  which  its 

action  i»  biised  is  not  all  coDt^ned  In  the  record 
OS  appeal,  tbe  sapreme  court  will  assume  that 
the  trial  court  acted  oq  aufDoient  evidence. 

Appeal  from  district  court,  third  dla* 
trict;  C  8.  Zanb,  Justice. 

StepbeBB  4t  ScbroedeFf  for  appellant. 
Bennett,  Marabali  dt  Bindlex,  for  respond- 
ent. 

Anderson,  J.  This  Is  an  appeal  from  an 
order  of  tbe  third  district  court  dissolving 
an  attacbment  soed  out  in  this  action  on 
tbe  ground  that  the  defendant  was  not 
residing  within  tbe  territory.  Tbe  de- 
fendant was  residing  in  Salt  Lake  City 
from  March,  1888,  to  Aagust,  1888,  with 
bis  wife  and  child.  On  the  date  last  named 
bis  wife  separated  from  him,  and  went  to 
Denver,  Colo.,  to  live,  and  where  ahe  atlll 
resides.  McComick  A  Co.  and  Walter 
Pavey  were  summoned  as  garnishees,  and 
answered  that  Parey  held  certain  moneys 
belonging  to  McComick  A  Co.  and  the 
defendant,  to  which  each  were  entitled  to 
certain  portions  thereof.  Tbe  affldavita 
further  tended  to  show  that  the  defend- 
ant was  not  assessed  with  any  propraty 
in  Salt  Lake  City  lor  the  year  1890,  and 
that  tbe  defendant  had  left  this  territory 
with  tbe  expressed  intention  of  going  to 
Qalveston  to  make  investments.  Tbe  de- 
fendant has  filed  an  amended  or  additional 
abstract,  from  which  it  appears  that  the 
defendant  resided  in  Salt  Lake  City  from 
February  13,  J888,  to  April  8, 1890.  when 
be  left  for  Osdvestou,  In  trading  to  proceed 
thence  to  Europe  for  his  health;  that  he 
did  not  go  to  Galveston,  but  proceeded 
directly  to  Europe,  and  remained  there 
until  August,  1890;  that  while  absent 
from  Utah  Territory,  he  had  a  room  in 
Salt  Lake  City,  in  which  he  slept  when 
there,  and  in  which  he  stored  his  furniture, 
and  left  the  same  in  the  care  of  one  Me- 
Uugh;  that  while  absent  he  continued  to 
pay  therentof  theroom,  and  never  thought 
of  changing  his  residence ;  that  bis  stay  in 
Europe  was  prolonged  because  of  111  health ; 
that  he  left  his  business  Interests  in 
Salt  Lake  City  in  charge  of  W.  S.  Pavey, 
giving  a  list  of  property  left  by  him  In  tbe 
hands  of  Pavey,  and  that  he  bad  no  busi- 
ness Interests  outside  of  Dtab.  Also  the 
affidavit  ut  Pavey  was  filed  to  the  effect 
that  the  defendant  had  told  him  he  was 
going  to  Oalveston  on  a  visit,  and  thence 
to  Europe  for  his  health,  and  would  soon 
return  to  Utah;  that  bis  absence  would 
be  temporary  only ;  that  while  absent  he 
corresponded  with  affiant,  and  in  his  let- 
ters frequently  expressed  his  Intention  of 
returning  to  Utah,  and  to  there  continue 
the  conduct  of  bis  ordinary  business.  The 
court  dissolved  the  attachment,  and  thla 
appeal  Is  from  tbe  order  of  dissolution 
made  by  the  court. 

Tbe  record  shows  that  the  motion  to 
dissolve  tbe  attachment  was  heard  and 
determined  npon  affidavits  on  behalf  of 
the  respective  parties,  and  upon  the  oral 
testimony  of  O.  W.  Powers,  whose  testi- 
mony is  not  contained  in  the  record.  The 
court  dissolved  tbe  attacbment  upon  tbe 
ground  that  tbe  defendant  was  not  a 
non-resident  of  the  territory.  All  the  evi- 
dence before  the  court,  and  on  which  the 
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court  aeteil  In  dlsaolrlng  the  attachment, 
not  being  in  tbe  recent,  we  must  presume 
the  order  of  the  conrt  disaolving  the  at- 
tachment was  based  on  sufficient  evidence. 
The  order  of  tlie  district  court  Is  therefore 
KfHrmed. 

Miner  and  Blaoiebdrn,  JJ.,  concur. 


(7  uuti.  1S3> 

Knauss  et  al.  v.  Cahoon  ef  a/. 
, Supreme  Court  of  Utah.   April  1,  1891.) 
JoixT  Vendees— Deed  to  Oxe— Accoustixo. 

Plaintiffs  Bud  defendants  agreed  to  purchase 
land  st  a  oertaiu  price,  each  to  pay  one-third  of 
the  purchase  money.  The  first  installment  was 
paid,  but  defendants,  in  whose  names  the  deed 
was  taken,  paia  the  balance  without  notice  to 
plaiDtLfl3,  and  sold  the  land  at  an  increased  price. 
Hdd,  that  plaintiffs  were  entitled  to  one-third  of 
the  sale  price,  leas  the  balance  due  from  them  on 
the  purcbase  price. 

Appeal  from  district  court, first  district; 
H.  P.  Henderson,  Justice. 

Kimball  di  Allison,  and  Smith  &  Smith, 
for  appellants.  Sutherland  &  Jadd  and 
H'eiiner  &  Malvney,  for  respondents. 

BL.ArKBURN,  J.  In  this  cause  both  par- 
ties appeal.  The  plaintiffs  appeal  from 
the  amount  of  recovery.  It  Is  to  be  decid- 
ed only  on  the  pleadings,  findings  of  facts, 
conclusions  of  law,  and  Judgment,  as  the 
evidence  taken  at  the  trial  Is  not  tn  the 
record.  We  do  not  think  a  lengthy  opin- 
ion on  the  plaintiffs'  appeal  is  necessary. 
It  is  sufficient  to  say  that  It  is  nut  well 
taken.  One  of  the  findlDgs  of  fact  Is  that 
Edwards,  one  of  the  plaintiffs,  Cahoon 
and  Itoblnsott,  two  of  the  defendants,  en- 
tered Into  an  agreement  to  purchase  cer- 
tain lands  of  the  Union  Pacific  Railroad 
Company,  to  share  equally  in  thepaynipnt 
for  the  land,  and  to  own  equal  interests 
when  paid  for,  and  the  deed,  when  taken, 
was  to  be  In  the  name  of  Edwards  for 
the  benefit  of  the  three.  The  land  wus 
bought  and  paid  for,  and  the  deed  taken 
in  the  name  of  Cahoon  and  Robinson. 
Also  Edwards  sold  one-half  of  bis  interest 
to  the  other  plaintiff,  Knauss.  The  pur- 
chase price  wus  over  $1,000.  Afterwards 
Cahoon  and  Robinson  sold  the  land  for 
$12,000.  The  court  found  as  a  matter  of 
fact  this  enterprise  was  a  partnership  one, 
and  the  basin  of  rticovery  by  the  plaintiffs, 
if  they  were  entitled  to  recover  at  all,  was 
the  pricefor  which  the  land  was  sold.  We 
think  that  declidon  was  right,  If  the  prop- 
erty was  pat^nershlp;  anci  we  are  bound 
hy  the  findings  of  the  conrt,  the  evidence 
not  being  In  the  record.  The  partners,  in 
settling  among  themselves,  each  was  enti- 
tled only  to  his  share  of  the  profits  of  the 
enterprlsu,  calculated  on  the  basis  of  what 
the  property  sold  for,  unless  the  partner 
making  the  salefraudnlcntly  sold  the  prop- 
erty for  less  than  It  was  worth;  and  the 
trial  court  did  not  so  find.  Therefore,  In 
HO  far  as  theappeai  of  the  plaintiffs  is  con- 
cerned, the  judgment  of  the  trial  court  is 
affirmed.  The  trial  court  found  the  facts 
Huhetan Llally  as  follows:  "The  land  In 
question  was  owned  by  the  Union  Pacific 
Railroad  Company,  and  was  for  sale  at 
a  certain  price,  to  be  paid  lor  In  Install- 


ments. Edwards,  one  of  the  plaintiffs,  en- 
tered Into  an  agreement  with  the  defend- 
ants Cahoon  and  Robinson  that  they 
would  buy  the  land,  each  paying  one-third 
of  the  purchase  money,  and  each  own  one- 
third  of  the  land  when  paid  for.  Edwards 
sold  one-half  of  bis  interest  to  the  other 
plaintiff,  Knauss.  The  first  installment 
on  the  land  of  $240  was  paid;  the  plain- 
tiffs paying  $80,  and  the  defendants  Ca- 
hoon and  Robinson  each  paylng$BO.  The 
intermediate  installments  were  not  paid, 
and  the  company,  when  the  last  Inbtall- 
ment  fell  due,  notified  Cahoon  and  Robin- 
son that  payment  must  be  made,  or  the 
contract  would  be  forfeited.  Thte  notice 
was  concealed  from  the  plaintiffs,  and  Ca- 
hoon and  Robinson  paid  up  for  the  land, 
and  took  the  deed  in  their  own  names, 
and  afterwards  sold  It  for  $12,000,— a  great 
advance  on  the  price  paid.  When  Knauss 
found  nut  the  facts  he  offered  his  share  in 
the  purchase  money,  and  demanded  a  set- 
tiemrait  of  Cahoon  and  Bobinflon,  and  they 
refused  to  allow  him  or  Edwards  anj- 
thing.  '*  The  court  on  these  facts  decreed 
that,  after  deducting  the  exces9of  the  pur- 
chase money  they  had  paid,  they  should 
account  to  the  plaintiffs  for  thesale price  of 
the  property,  and  gave  the  plalntlffsa  Judg- 
ment therefor.  We  think  the  Judgment  Is 
right.  How  the  court  could  have  decreed 
otherwise,  keeping  In  view  the  equities  of 
the  parties,  Is  beyond  our  comprehension ; 
and  it  makes  no  difference  whether  the 
venture  was  a  partnership,  or  whether 
the  parties  took  several  interests  In  the 
land  as  tenants  In  common.  We  think 
the  statute  of  frauds  has  no  application 
to  the  case  whatever.  The  principles  of 
equity  uptm  which  this  decision  Is  made 
are  familiar  and  rudimentary,  and  no  au- 
thorities need  be  cited  in  their  support. 
The  decree  of  the  lower  court  is  affirmed. 

Zane,  C.  J.,  and  Andgrson  and  Minbr, 
JJ.,  concur. 

  (7Utah,  1«> 

Helfrich  v.  Ogden  City  Ry.  Co. 
(Sujrreme  Court  of  Utah.   April  1,  1891.) 

INJCUT  to  RaILROID  EnFLOZE  —  COKTBIBOTORT 

Nbglioesce— Review  os  Appeal. 

1.  Defendant,  a  railroad  oompaii.v,  Bjalntained 
and  operated  its  track  about  13  to  18  inches  from 
a  line  of  telegraph  poles.  Deceased,  an  engineer, 
running  one  of  defoDdant's  locomotives,  put  his 
head  and  shoulders  outside  of  the  cab  while  in 
motion,  and  was  looking  backwards,  when  his 
head  was  crushed  against  one  of  the  poles,  and 
he  was  killed.  Defendant  had  been  running  the 
enelne  about  eight  days  before  he  was  killed, 
and  prior  to  his  employment  bad  gone  over  the 
line.  Upon  the  day  of  the  accident  he  was  told 
to  keep  his  head  inside  of  the  cab,  or  he  would 
get  hurt.  Held,  that  the  carelessness  of  decoased 
was  the  proximate  cause  of  his  death,  and  de- 
ffflidaot  was  not  liable  therefor. 

3.  Where  the  verdict  of  the  jury  is  manifestly 
against  the  evidence,  and  the  trial  Judge  refuses 
to  set  aside  the  verdict,  it  is  the  duty  of  the  ap- 
pellate  court  to  reverse  the  case,  and  grant  a  new 
trial. 

Appeal  from  district  roart.firat  district; 

H.  P.  Hrnderson,  Justice. 

Smith  &  Smith.  Kimball  &  Allison,  Mih- 
Jer  A  Mngittoia,  and  Bo  wmnn  &  Rogers,  for 
appellautrf.  O.  IV.FoH'ersand  W.H.Dtek- 
Bon,  fur  appelleeit 
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Blackburn,  J.  This  snlt  la  brought  to 
recuver  daaiafices  tor  the  death  ot  O'Hare, 
claimed  to  have  hwn  caased  by  the  nngli- 
geoce  of  the  defendant.  The  deceased  was 
In  the  employ  of  the  defendant  company 
BB  engineer  manaj^lng  the  locomotires 
that  moved  Its  trains.  The  negli/irence 
claimed  Is  the  malnteoaace  by  the  defend- 
ant compauy  of  Its  track  too  near  a  line 
of  telegraph  pules.  It  appears  from  tbe 
undisputed  eridence  that  the  deceased 
went  the  whole  length  of  the  track  of  tlie 
road  before  he  was  employed,  and  knew 
how  close  to  tbe  track  the  poles  were; 
that  he  had  been  running  tlieengiiie  about 
elglit  days  l>etore  he  was  killed ;  that  tbe 
day  he  was  killed  he  was  told  he  had  bet- 
ter keep  his  head  Inside  tbe  cab,  or  he 
would  get  hurt;  that  he  put  his  head  and 
slioulders  outside  the  cab  while  the  engine 
was  In  motion,  and  was  looking  back, 
and  hla  head  was  cruslieil  against  one  of 
the  poles,  and  he  was  killed.  It  further 
appears  that  the  defendant  company 
maintalnefl  its  track  about  12  to  18  Inches 
from  the  line  ot  telegraph  poles,  and  oper- 
ated It  in  that  condition.  We  think  it  was 
negligence  iu  the  company  In  maintaining 
and  operating  Its  road  so  near  the  Une  of 
telegraph  poles ;  but  this  case  turns  upon 
the  question  as  to  whether  the  careless- 
ness ot  the  deceased  cauaed  his  death.  It 
he  was  n^IlKent,  aud  did  not  use  due 
care,  reusonabte  in  the  situation,  and  his 
want  of  such  care  contributed  to  his  in- 
jury, the  plaintiff  cannot  recover.  ThlH 
doctrine  Is  so  well  known  and  understood 
that  no  authority  need  be  cited  In  its  sup- 
port; but  weclteQulbell  T.BallwayCo.,2& 
Pac.  Bep.  734,  (decided  at  this  term  of  this 
court  )  In  this  case  the  evidence  without 
contradiction  shows  that  the  decedent  at 
the  time  he  was  killed  had  hie  head  and 
shoulders  to  half  way  between  bis  shoul- 
ders and  elbonrs  outside  of  the  cab  win- 
dow, and  was  looking  back,  and  In  this 
position  bla  bead  crashed  against  one  of 
the  poles,  and  he  was  killed.  His  act  not 
only  seems  careless,  but  more  like  the  rasli 
act  of  a  man  reckletis  of  his  life,  We  think 
the  verdict  of  the  jury  is  so  raanlTestly 
agahiHt  the  undisputed  evidence  that  tbe 
court  below  should  have  granted  a  new 
trial.  The  rule  Is  that,  where  the  verdict 
of  the  jury  Is  manifestly  against  the  evi- 
dence, and  the  trial  judge  refuses  to  set 
aside  the  verdict.  It  Is  the  duty  ot  the  ap- 
pellate court  to  reverse  the  case,  and 
grant  a  new  trial.  Keaggy  v.  Hlte.  12  III. 
100;  Hilllard.  New  TriHl«  &  App.  33«.  339, 
and  authorities  therein  cited.  In  this  case 
the  carelessness  of  thedecedent  clearly  was 
the  proximate  cause  of  his  death,  and  the 
jury  ought  to  have  found  for  the  defend- 
ant. The  case  la  reversed,  and  a  venire  de 
novo  awarded. 

Zam:,  C.  J.,  and  Andkbbon  and  Minbb, 
JJ.,  concur. 


Bate  et  al.  v.  American  Fork  City  et  al. 
(Supreme  Court  <ff  UUih.   April  3,  1891.) 
Rbvieh'  OS  Appeal — Evidexcb— Nsw  Trial. 
Tbe  supreme  court  will  not  reverse  an 
order  setting  aside  a  verdict  for  plaintiff,  and 
granting  a  new  trial,  whei  e  the  evid<uice  is  vague 


aud  uncertain,  and  does  not  bo  appear  in  the 
record  that  the  ouurt  can  reach  a  sausbctory  con- 
oluaioD  as  to  Its  effect. 

Appeal  from  district  court,  first  district; 
J.  W.  Blackburn,  Justice. 

D.  Eraaa  and  W.  H.  Dickson,  for  ap- 
pellants. Tburman  it  Kingt  Ueo.  Suther- 
land,  J,  O.  Sutbertaad,  aaui  Arthur  iiro  wn, 
tor  respondents. 

Zane,  C.  J.  Tbe  plalntltts  alleged  In 
tbelr  complaint  in  this  case  that  they  were 
the  owners  of  a  certain  bathiugand  pleas- 
ure resort  on  Utah  lake;  and  that  they 
were  the  owners  of,  and  In  tbe  lawful  pos- 
session ot,  batb-houses,  a  pavilion,  danc- 
ing halt,  refreshment  room,  and  other 
buildin)4s  used  by  them  In  carrying  on  and 
couductlug  their  business;  and  that  de- 
fendants unlawfally,  wantonly,  and  mali- 
ciously entered  upon  their  premises,  tore 
down  and  destroyed  their  buildings,  and 
broke  up  and  destroyed  their  business. 
For  tblH  alleged  trespass  the  plaintiffs 
claimed  damages  In  the  sum  of  $2,500. 
Thedefendanta  filed  an  answer  tothecom- 
plaiut,  in  which  they  denied  the  plaintiffs* 
ownership,  and  their  right  of  possession 
of  the  ground  from  which  plaintiffs'  bulld- 
IngH  wereremoved.and  alleged  that  plain- 
tiffs were  wrongfully  occupying  with  such 
buildings  and  business  a  public  street  of 
American  Fork  City,  and  that  such  build- 
ings were  removed  by  direction  of  such 
city;  and  that  no  unnecessary  Injury  was 
done  to  them  in  such  removal.  Upon  the 
issue  so  found,  the  case  was  twice  tried 
In  the  district  court,  and  both  the  verdicts 
were  rendered  against  the  defcudants. 
The  last  verdict  was  for  $900,  and  from 
the  judgment  ot  the  court  setting  It  aside, 
and  granting  a  new  trial,  this  appeal  was 
taken.  Several  grounds  tor  the  new  trial 
v^ere  Insisted  upon  by  the  defendants,  and 
the  i-eeunl  does  not  show  which  of  them 
the  court  regarded  as  sutBclent.  We  as- 
sume, however,  that  the  verdict  was  set 
aside  upon  the  second  ground;  which  Is, 
In  substance,  that  a  clear  preponderance 
ot  the  evidence  showed  that  the  land  upon 
which  tbe  buildings  removed  stood  were 
within  a  public  street  of  American  Fork 
City,  that  this  laud  had  been  dedicated  to 
the  nses  of  a  public  street  opened  by  the 
city,  and  used  as  such  by  the  public.  The 
pleadings  and  the  evidence  and  proceed- 
ings on  tbe  trial  cover  2>Hi  printed  pages. 
A  diagram  was  used  on  the  trial  to  which 
witucMses  referred  that  Is  not  found  on  the 
record,  and  without  It  much  ot  the  testi- 
mony cannot  be  fully  understood;  aud 
much  of  the  evidence  Is  vague  and  uncer- 
tain. Owing  to  this,  we  are  unable  to 
reach  a  perfectly  satisfactory  conclusion 
as  to  the  effect  ot  the  evidence.  Wn  pre- 
sume that  tbe  Judge  of  the  trial  court  set 
aside  the  verdict,  because  he  found  that  a 
clear  preponderance  ot  the  evidence  Hbo  wed 
that  the  buildings  removed  were  upon 
land  that  had  been  dedicated  to  the  uses 
of  a  public  street,  and  that,  being  in  a 
street,  it  was  the  right  and  duty  ot  tbe 
city  to  cause  them  to  bf^  ramoved,  and 
that  they  were  removed  without  uniicces- 
snry  Injury  to  them,  in  view  of  the  evi- 
dence, we  are  unable  to  say  that  the  court 
reached  a  wrong  concliuluu.  This  court 
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will  nofc  reverse  a  Judsment  of  the  lower 
coart.  except  for  manliest  error.  The 
Judgment  appealed  from  la  affirmed. 

AiffnsRsoN  and  Mines,  JJ.,  eoneor. 
O  Utah.  W) 

AtAMm  T.  Hmov  Fao.  Rt.  Go. 

(/Supreme  Cmirt  tf  Utah.  April  9,  tSBL) 

HARn  Aim  BsKTAMT— DiraoTiTB  AmLuncw— 
Nbguobncs. 

1.  Id  an  actios  against  a  railroad  company 
for  personal  laluries  to  a  freight  brakemau  caused 
bj  the  giring  way  of  a  ronnd  of  a  car  ladder  by 
reason  of  the  rotteDneas  of  the  wood,  plainfcifl  oan- 
not  be  aaked  as  an  expert  railroad  mao  whether, 
in  his  opinion,  the  Inspectors  would  bave  dia- 
oovered  the  defect  If  the  car  had  been  examined. 

2.  Inspectors  of  railroad  cars  are  not  bound 
to  apply  pnysical  force  to  the  rounds  of  the  laddM- 
OD  a  freight  oar,  in  order  to  test  its  condition, 
BBlesa  they  see  some  Indication  of  weakness. 

8.  A  railroad  company  Is  not  liable  tor  in- 
Jnrlee  to  Its  employes  caused  by  defects  In  its 
cars,  unless  by  the  use  of  reasonable  diligenoe 
the  defect  could  hare  been  dlsooTered. 

Appeal  from  district  court, flnrt  diatrlet; 
Jahks  a.  Miner,  Jaetlce. 

P.  L.  WUUaniB,  for  appellant.  L.  B. 
Rogers,  and  eimitb  Jt  Smith,  for  reapond- 
er.t. 

Zanb,  C.  J.  Ttaia  is  an  appeal  from  a 
Jodfcment  of  the  district  court  held  at  Off- 
dea.  Tbe  plalntiR  was  employed  by  de- 
fendant as  a  brukeman  on  une  of  Ita 
freight  trains,  and  while  ascending  a  lad- 
der  on  a  ear  whlcb  It  was  hauling  for 
another  company  a  step  gave  way,  and  be 
tell  to  the  ground,  and  tbe  fingers  of  one 
of  hia  hands  were  cruBtaed  under  awheel. 
The  car  was  an  old  one;  one  witness  stat- 
ed  that  it  was  not  an  "exceedlnftly  old 
ear,  and  yet  It  was  nut  a  new  one."  It 
appears  from  the  evidence  that  the  wood 
aruaoU  the  screw  that  held  one  end  of  the 
round  was  rotten,  and  that  the  weight  ol 
tbe  plaintiff  pulled  It  out;  that  the  ronnd 
was  taiilened  to  the  car  In  the  ordinary 
way.  The  evidence  falls  to  show  that  the 
defect  could  have  been  discovered  by  In- 
si>ectlon  without  the  application  of  man- 
nal  or  other  physical  force;  and  we  do 
not  think  that  the  Inapectora  were  re- 
quired  to  apply  such  temtm  to  the  steps  of 
the  ladder,  unless  some  Indication  of  weak- 
neiw  ur  a  defect  was  perceived  upon  a  care- 
ful Inafiectlon  in  tbe  ordinary  way  by  t-be 
eye.  Cndoabtedly  the  company  was  re- 
quired to  makeuseof  all  reasonable  means 
to  discover  defects  that  might  endanger 
human  life,  not  only  in  its  own  cars,  but 
In  aueh  as  It  was  hauling  that  belonged 
to  ffUier  corananieH  as  well.  The  delect 
that  caused  tbe  injury  was  not  la  the 
round  or  In  the  screws  that  held  it;  the 
wood  of  tbe  car  Into  which  the  screw 
reached  had  become  unsound.  On  the 
trial  of  the  case  plaintiff's  counsel  asked 
talm  tbe  luUowIng  question :  "  State 
whether  or  not,  In  your  opinion,  as  an  ex- 
pert railroad  man,  if  the  car  from  which  you 
M\  had  been  thoroughly  examined  at 
Omaha.  Green  River,  or  Evauston  by  the 
defendant  through  Its  proper  employea, 
tbe  defect  of  the  round  which  gave  way 
would  have  been  discovered."  The  de- 
leadant  Interposed  an  obiection  to  the 


question  which  the  court  overruled,  and 
tbe  witness  answered:  "Yea,  sir."  To 
this  ruling  of  the  court  the  defendant  ex- 
cepted, and  now  assigns  It  as  error.  The 
witness  waa  not  asked  toexpreas  an  opin- 
ion on  conceded  tacts  or  upon  facta 
proven  or  on  facts  enumerated  In  au  by- 
puthetical  question.  The  rule  as  to  ex- 
pert testimony  has  been  stated  thus: 
"On  questions  of  science,  aklll,  or  trade, 
or  others  of  the  like  kind,  persons  of 
skin  sometimes  called  'experts,'  may  not 
only  testify  to  facts,  but  are  permitted  to 
give  th^r  oplnlona  in  evidence.  •  •  • 
And  such  opiulona  are  admissible  in  evi- 
dence, though  the  witness  founds  them, 
not  on  bla  own  personal  observation,  but 
on  the  case  Itself  as  proved  by  the  wit- 
nessea  on  the  trial.  But,  where  acientlflc 
men  are  called  aa  witneaaea,  they  cannot 
give  their  own  opinion  as  to  the  gen- 
eral weight  of  the  case,  but  only  tb^r 
opinions  upon  the  facts  proved.  And  11 
the  facta  are  doobtfnl,  and  remain  to  be 
found  by  the  Jury,  it  has  been  held  im- 
proper to  ash  an  expert,  who  has  heard 
the  evidence,  what  is  his  opinion  upon  the 
case  on  trial,  though  he  may  be  asked  hia 
opinion  upon  a  similar  case  bypothet- 
leally  stated."  1  Oieenl.  Ev.  (llth  Ed.) 
S440.  Because  the  defect  waa  not  discov- 
ered, the  Inference  Is  that  the  witness  In- 
ferred that  the  car  had  not  been  thor 
oughly  examined ;  or.  In  otlier  words,  be 
was  of  the  opinion  that  the  Inspectors 
were  negligent  because  tb^  did  not  find 
the  defect  tliat  caused  the  injuty.  The 
wttnPM  may  have  understood  that  a 
thorough  examination  Included  tbe  ap 
plication  of  force  to  each  round  to  deter- 
mine whether  It  could  be  easily  pulled  off 
of  the  car.  When  the  facts  from  which  an 
expert  Is  to  draw  an  Inference,  and  ex- 
press It  as  an  opinion,  are  conceded  or 
aatlsfactorlly  proven,  tbe  expert  may 
enumerate  them,  or  they  may  be  enumer- 
ated for  lilm.  and  he  can  draw  bla  InfeN 
ence  from  them,  and  express  It  as  hia 
opinion.  If  the  facts  upon  which  the 
opinion  ot  tbe  expert  is  asked  are  doubt- 
ful, they  must  be  embraced  In  an  hypo- 
tbeticnl  question.  In  overruling  the  ob< 
lection  to  tbe  question  above  quoted,  and 
in  permitting  the  witness  to  answer  It, 
we  are  of  tbe  opinion  that  tbe  court  erred. 

The  defendant  excepted  to  the  following 
portion  of  the  charge  of  the  court  to  the 
Jury:  "Now,  as  requeated  by  plaintiff,  I 
Instruct  you,  subject  to  such  modifications 
as  I  may  make  hereafter  to  these  and  the 
other  loatuctions  already  given.  I  In- 
struct yon,  flrnt,  that  It  waa  the  duty  of 
the  doNidant  to  tumlsb,  provide,  and 
maintain  sufficient,  safe,  adequate,  and 
suitable  machinery  and  cars  for  the  use 
of  the  plalntin,  and  the  failure  to  do  so 
would  be  negligence  on  tbe  part  of  the 
defendant. "  In  this  the  court  Instructed 
the  Jury  that  the  dtfendant  was  negligent 
If  It  did  not  furnish  sufflclent,  safe,  and 
adequate  cars;  that  though  the  ddMt 
which  caused  the  Injury  was  hidden,  and 
could  not  be  discovered  by  a  competent 
Inspector  In  the  use  of  all  reasonable  care 
and  diligence,  tbe  defendant  was  still  neg^ 
Ilgent.  The  company  is  not  liable,  because 
It  doea  not  discover  all  defects  in  sucb 
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can  of  other  companies  as  come  ooto  its 
road  that  may  produce  injury,  but  only 
such  ae  should  have  beeu  discovered  by 
reasonable  skill  and  diligence.  The  de- 
fendant also  excepted  to  and  as»isus  as 
error  the  giving  by  the  court  of  the  fol- 
lowing portion  of  the  charge:  "It  was 
the  duty  of  the  defendant  to  use  due  care, 
and  provide  a  ladder  by  which  the  plain- 
tiff was  to  perform  the  work  for  which  he 
was  employed  safe  for  his  use,  and  to 
keep  the  ladder  In  repair  and  good  order, 
fio  as  nut  to  onneeesBarily  expose  the 
plaintiff  to  danger;  and  when  the  detund- 
iant  does  this,  aa  I  have  stated,  the  plain- 
tin  then  assume  the  risks  and  dangers  in- 
■cldent  to  the  employment  in  which  he  la 
•engaged.  Now  the  question  comes,  could 
the  defendant,  by  the  use  of  ordinary  care, 
hare  learned  ol  the  defective  condition  of 
the  ladder  in  question  a  reasonable  time 
before  the  injury  ?  If  the  defendant  could 
have  learned  these  facts,  then  it  is  charge- 
able with  notice  of  its  defective  condition 
at  the  time  ot  the  injury,  v^  hich  would 
amount  to  nfffll^ence;  and  if  the  plaintiff 
was  Injured  as  claimed,  by  reason  of  such 
defective  ladder,  while  in  the  performance 
ot  hla  duty  as  an  employe  of  the  defend- 
ant, and  without  his  fault  or  negligence, 
or  witliout  knowledge  on  his  part  ot  the 
defective  condition  of  the  ladder,  then  he 
is  entitled  to  recover  for  the  injury  aued 
for  In  this  case,  and  charged  in  his  cora- 

fttaint.  Or,  under  the  same  clmumatances 
ust  stated.  If  the  plaintiff  did  not  know 
the  car  in  qaestion  was  a  foreign  car,  (or 
knew  it  was  a  foreign  car,  but  did  not 
know  of  any  rule  of  the  defendant  for  dis- 
pensing with  the  inspection  thereof  by 
defendant's  inspectors,  or  that  there  wnjj 
a  rule  of  such  kind  by  the  defendant  com- 
pany.) then  he  would  have  a  right  to  ex- 
pect the  ladder  to  be  In  a  reasonably  safe 
condition  at  the  time,  and  It  Injured  by 
the  defects  complained  of  and  without 
negligence  on  his  part,  then  he  would  be 
entitle<l  to  recover  as  heretofore  ex- 
plained." The  objection  to  this  extract 
from  the  charge  in  that  the  Jury  might  un- 
dcT-Htand  it  to  mean  that  the  pialntitf 
should  recover  If  he  was  Injured  inconse- 
quence of  the  defective  ladder,  without 
negligence  on  his  part,  without  proof  of 
negligence  on  the  part  ot  the  defendant. 
The  burden  Is  upon  the  plaintiff  ot  prov- 
ing that  the  injury  complained  of  was 
caused  by  the  negligence  of  the  defendant. 
We  are  of  the  opinion  that  the  court  erred 
In  this  portion  of  its  charge.  The  Judg- 
ment of  the  court  below  Is  reversed. 

ANDRssoN  and  BLACKRtTRM.  JJ.,  concnr. 

(27  Utah  M)   

WoonnASD  et  aJ.  v.  Union  Pac.  By.  Co. 

(Supreme  Court  of  Utah.   April  3,  1891.) 

Railroad  CoMi-AxiEa  —  Killixo  Stock  —  Sufpi- 
ciKSCv  OP  Evidence. 
1.  In  an  action  against  a  railway  company  for 
killing  a  horsf  it  appeared  that  me  horse  was 
about  100  foet  frcm  the  track  in  an  unf encod  past- 
ure ;  that  on  the  approach  of  the  train  he  ran  ob- 
liquely about  100  yards  towards  tho  track,  getting 
upon  it  a  short  distance  ahead  of  the  engine,  and 
was  killed,  that  no  obstructions  prevented  the 
engineer  from  seeing  taim,  and  tbat  the  train 
was  rumiing  a  little  down  grade,  but  not  fast. 


Held,  that  a  verdict  tm  plalatifl  wIU  not  be  set 

aside. 

2.  PlaintlfE  was  entitled  to  legal  Interest  on 
the  value  of  the  horse  from  the  time  of  instltnt- 

ing  suit 

Appeal  from  district  court, first  district; 
Jamkb  a.  Mi.nkk,  Justice. 

P.  L.  WilHams  anil  WaUlemarV&n  Cott, 
for  appellant.  Evuoe  &  Sogers,  for  re- 
spondents. 

Zaxe,  C.  J.  This  action  was  Instituted 
In  the  district  court  to  recover  damages 
forthe  killingof  live  horses  of  the  plain  tiffts 
in  consequence,  as  alleged,  of  the  negli- 
gence of  the  agents  ot  the  defendant  in 
running  its  trains.  In  the  complaint  the 
killing  of  each  horse  la  set  out  separately 
as  a  cause  of  action.  In  answer  to  the 
complaint  the  defendant  denied  both  the 
kllliug  and  the  negligence.  A  Jury  was 
sworn  to  try  the  issues,  and,  after  hearing 
the  evidence,  and  receiving  the  charge  of 
the  court,  it  retired,  and  returned  a  ver- 
dict against  the  defendant  on  all  the 
counts;  and  on  this  verdict  the  court  en > 
tereil  judgment,  from  which  the  defeudant 
appealed  to  this  court.  The  defendant  In- 
sists that  the  Judgment  was  erroneous, 
because  the  evidence  did  not  prove  that 
the  horse  mentioned  In  the  Qfth  count  of 
ttie  complaint  was  killed  in  consequence 
of  its  nt^gtigence.  It  appears  from  the  evi- 
dence that  the  defendant's  road  paiised 
through  plaintiffs*  pasture,  and  that  it 
was  uufenced;  that  plalntltT's  bor&e  was 
grazing  about  100  feet  east  of  the  track,  and 
that  Hume  other  horses  were  on  the  west 
side;  that,  as  a  freight  train  of  the  defend- 
ant approached,  the  horse  ran  In  a  south- 
westerly direction,  and  towards  the  horses 
on  the  west  side;  that,  after  ronnlog 
about  100  yards  he  got  onto  the  track  a 
afanrt  distance  ahead  of  the  engine,  and 
was  there  overtaken  and  killed;  that  no 
obstructions  prevented  the  engineer  or 
other  person  on  the  engine  from  seeing  the 
horse;  that  the  train  waa  running  a  little 
down  grade,  but  not  fast.  In  view  of  the 
evidence  we  do  not  find  that  the  vttrdict 
of  the  jury  was  so  palpably  and  clearly 
wrong  as  to  require  the  conrt  to  set  ft 
aside.  In  Its  charge  the  court  Informed 
the  Jurors  that  if  they  found  that  the 
hordes  were  killed  in  consequence  of  the 
negligence  of  the  defendant  they  should 
Ond  their  value  at  tlie  time  they  were 
killed,  and  that  they  might  add  to  that 
sum  10  per  cent.  Interest  upon  it  from  the 
time  of  instituting  the  suit.  The  charge 
as  to  Interest  the  defendant  alleges  as  er- 
ror. When  the  property  of  one  person  Is 
destroyed  by  the  wrongful  or  n^Hgent 
act  of  another  person  Justice  demands 
that  the  lattershall compensate  theformer 
for  the  loss.  The  latter  Is  entitled  to  com- 
pensation atthetinte  of  the  loss, and  if  the 
person  doing  the  injury  does  not  do  so, 
and  retains  the  compensation,  he  ought 
to  pay  the  person  whom  he  has  wrong- 
fully kept  out  ot  it  a  sura  equal  to  the 
value  of  Its  use.  The  rate  of  interest 
should  be  fixed  by  analogy  to  the  per  cent, 
allowed  by  the  law  regulating  Interest. 
The  authorities  are  not  In  harmony,  bat 
the  weiirht  of  them  Is  to  the  effect,  as  we 
think,  that  Interest  may  be  given  as  dam- 
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ages,  where  the  plaintiff  has  been  deprived 
of  blB  property  by  the  wrongful  act  or 
neglect  of  the  defendant,  and  the  latter 
delays  payment.  Some  of  the  authorities 
hold  that  Interest  should  be  computed  on 
the  value  of  the  property,  and  added  from 
the  time  uf  Its  destruction ;  others.  In)m 
the  time  ol  Instituting  the  salt.  Railroad 
Co.  V.  Marley.  (Neb.)  40  N.  W.  Rep.  948; 
Whitney  v.  Railway  Co.,  27  M'Is.  327 ;  Chap- 
man T.  Hallway  Co.,  2tf  Wis.  295;  Parrott 
r.Ice  Co.. 46  N.  ¥.  861;  1  Suth.  Dam.  p. 473. 
We  find  no  error  In  this  record.  Thejadg- 
ment  of  the  court  below  is  afflrmed. 

Andurbon  and  Bi.ackburn,  JJ.,  concur. 


(7  Ut&h  W) 

Hambk  V.  Brainard  et  al. 
(Supreme  Court  of  Utah.  April  2, 1891.) 
.FoBSSD  DBAm— Liability  of  Imdombbs  —  Db> 

VAXD  AMD  NOTICH. 

The  indorsee  of  a  forged  bill  of  exchange, 
on  Ita  dishonor,  may  mainUin  an  action  againat 
his  iudorsers  for  a  recovery  of  the  constderutloD, 
which  hoB  failed,  wlthont  proof  of  demand  aad 
notice. 

Appeal  from  district  court. first  district; 
Jamks  a.  Minku.  Justice. 

Smith  A  Smith,  for  appellants.  Bvaua 
A  Rogers  and  Jacob  S.  BoremuBt  lor  re- 
spondent. 

Zanb,  C.  J.  It  appears  from  the  evidence 
in  this  record  that  Zlon's  Savings  BanlE  & 
Trust  Company ,  by  Its  cashier,  drew  a  bill 
of  exchange  for  the  sum  of  $6.50  on  C.  B. 
Richards  &  Co.,  of  New  York,  payable  to 
the  order  of  one  J.  S.  Field;  that  the  lat- 
ter indomed  it  to  Bralnard  &  Robenson, 
and  that  they  assigned  It  to  the  plaintiff 
for  the  consideration  of  ¥500  In  cash  and 
flOO  due  on  a  real-«Btate  transaction,  it 
also  appears thatthedratthad  been  raised 
to  ¥600  dollars  before  the  assignment  to 
thts  plalntin.  The  plaintiff  also  assigned 
the  bill:  and  when  the  forgery  was  dls- 
corered,  and  the  maker  refused  to  pay.  the 
plalntlft  refunded  the  i$500  to  his  assignee, 
and  brought  this  suit  against  the  defend- 
ants to  recovertbe  amount  so  paid  by  him 
to  tiie  defendants.  Upon  the  trial  tlte  Jury 
found  a  verdict  for  the  plaintiff  tor  that 
amount  and  interest,  and,  a  motion  for  a 
new  trial  having  been  denied  by  the  court, 
a  Judgment  was  by  It  entered  upon  the 
vei*dict.  From  this  judgment  the  defend- 
anta  have  appealed,  and  Insist  that  it  was 
erroneous,  because  the  evidence  was  Insuf- 
ficient to  authorise  the  verdict,  In  the  ab- 
sence of  proof  of  demand  and  notice. 

This  is  not  an  action  based  upon  the  as- 
signment. It  is  an  action  to  recover  the 
amount  paid  by  the  plaintiff  to  the  de- 
fendants withiiut  any  conslderattou  and 
under  a  mistake.  To  permit  them  to  re- 
tain such  consideration  would,  la  effect, 
give  them  so  much  of  plaintiff's  money, 
obtained  under  a  mlatake,  and  without 
any  consideration  to  plaintiff,  and  with- 
out fault  on  his  part.  There  Is  u  conflict 
in  the  authorities  as  to  the  necessity  of 
liemuiiii  and  notice  when  theindorser  does 
not  receivethecousideratlon  for  the  trans- 
fer of  title.ns  when  he  is  a  mere  accommo- 
dation indorser.  The  drawee  of  a  bill  Is 


presumed  to  know  the  signature  of  the 
drawer,  and  he  must  determine  as  to  Its 
genuineness  and  retose  payment;  if  not, 
he  pays  at  his  peril.  Not  so,  however,  as 
to  the  other  signatures  on  It,  or  the  writ- 
ing in  the  body  of  It.  As  to  those  and 
such  writing  he  must  ase  reasonable  care 
to  prevent  being  Imposed  upon;  and  so, 
as  to  the  drawer,  he  is  presumed  to  know 
his  own  signature,  and  to  be  able  to  de- 
termine whether  the  amount  named  In  It 
has  been  raised,  and  the  law  requires  him 
to  give  prompt  notice  to  the  drawee  of 
such  forgeries.  Same  cases  hold  that  de- 
mand and  notice  should  be  averred  and 
proven  when  the  action  Is  upon  the  assiga- 
ment  to  recover  back  the  consideration 
paid;  but  when  the  action  is  to  recover 
on  the  ground  of  want  of  consideration 
and  mistake  they  hold  no  sach  demand  or 
notice  necessary  to  be  averred  or  proven. 
The  law  applicable  to  the  facts  of  this 
case  Is  stated,  as  we  hold.  In  sections  669a 
and  2>,  Daniels,  Neg.  Inst. :  "The  indorser 
engages  (1)  that  the  bill  or  note  will  be 
accepted  or  paid,  as  the  case  may  be,  ac- 
cording to  Its  purport;  but  this  engage- 
ment is  conditional  upon  due  presentment 
or  demand  and  notice ;  he  also  engages  (2) 
that  It  Is  in  every  respect  genuine;  (3)  that 
It  is  the  valid  instrument  It  pnrporte  to 
be;  (4)  that  the  ostensible  parties  are 
competent;  <5)  and  that  he  has  lawful 
title  to  It  and  the  right  to  indorse  it.  And 
If  It  turns  out  that  any  of  these  engage- 
ments but  that  first  named  are  not  ful- 
filled, the  indorser  may  be  sued  for  a  re- 
covery of  the  original  consideration  which 
has  failed,  or  be  held  liable  as  a  party 
without  proof  of  demnnd  and  notice.  The 
doctrine  of  the  text  that  in  such  cases  the 
Indorser !»  bound  without  demand  or  no- 
tice undoubtedly  applies  when  he  Indorses 
with  knowledge  of  the  infirmity  that  ren- 
ders the  instrument  void ;  and  such  knowl- 
edge is  necessary  to  make  him  so  liable, 
according  to  some  authorities.  But  the 
better  opinion  is,  we  think,  that  be  is  at 
least  bound  to  refund  the  consideration 
paid  him  upon  the  transfer  if  the  instru- 
ment is  void,  tor  It  Is  not  then  the  thing 
which  It  purported  to  t>e,  and  which  be 
impliedly  represented  it  to  be.  If  he  be  a 
mere  accommodation  indorser,  receiving 
no  part  of  the  consideration,  it  has  been 
cogently  argued  and  has  been  held  that  he 
is  not  responsible  for  any  alteration  which 
may  have  avoided  the  instrument,  unless 
there  were  due  demand  and  notira.  But 
the  consideration  paid  the  party  accom- 
modated is  In  anch  case  attributable  to 
him,  and  he  would  seem  to  us  to  stand  as 
a  surety,  bound  to  refund  it;  and  the  rule 
exacting  notice  to  bold  an  indorser  liable 
seems  to  us,  to  apply  to  cases  in  which  he 
warrants  payment  at  maturity  and  not 
to  those  cases  In  which  be  pauses  an  in- 
strument affected  by  some  vice,  which  ren- 
ders it  in  fact  not  the  bill  or  note  it  pur- 
ports to  be. "  Under  the  facts  of  this  case 
we  hold  that  an  offer  to  return  the  bill  or 
a  demand  and  notice  was  not  ue<^essary 
to  be  averred  and  proven.  We  find  no  er- 
ror In  the  i-ecord.  Judgment  of  the  court 
below  afflrmed. 

Anderson  and  Blackburn,  JJ.t  concur. 
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Atrrs  et  at  v.  Jack. 
Saue  t.  Legoitt. 
(SupreiM  Court  of  Utah.    April  2,  1S9I.) 
Vendor  anb  Vssdbb  —  Bosa  Fide  Pcrchasebs. 

1.  In  ejectment  it  appeared  that  A.  and  B. 
made  an  oral  partition  uf  land.  Respondent's 
htislMmd  bougbt  and  paid  for  B.  's  parcel,  and  took 
poBsession,  out  took  no  deed,  and  sabsetiaently, 
by  a  decree  of  divorce,  tbe  land  was  awarded  to 
respondeut,  who  occupied  it  up  to  the  suit. 
Thereafter  A.  and  B.  conveyed  tbe  land  to  ap- 
pellant, both  sraators  and  grantee  having  knowl- 
edge of  tbe  sale  to  respondent's  husband,  and  her 
acquisition  and  occupancy  of  tbe  premises. 
MeULt  that  respondent  had  an  eonitable  title 
thereto,  and  appoliantA,  havinff  bought  with 
knowledge  of  her  rights  independent  of  the  rec- 
Di'd,  took  nothing  by  their  deed. 

2.  The  fact  that  respondent's  husband  was 
the  administrator  of  theestate  of  B.'8  ancestor  at 
the  time  of  hia  purchase  does  not  affect  the  case, 
as  B.  was  of  full  age,  and  received  wliat  he  con- 
sidered a  fair  prioe  for  the  land. 

ApiK'al  from  district  coart,  third  dis- 
trict; T.  J.  Andersun,  Jastlce. 

Ia!  Grand  Youug  and  Zane  &  Putnam, 
{or  appellants.  Jo/iu  A,  Marshall  and 
Waklemar  Van  Cott,  for  appellee. 

Blackburn',  J.  This  la  a  suit  In  eject- 
tnent,  and  on  a  croHs-coin plain t  by  tbe 
defendant  asking  to  have  her  tltlequieted. 
Deci-ee  for  defendant  quieting  her  title. 
The  land  in  controversy  was  a  part  of  the 
estate  of  Thomas  Cope,  deceaaed.  There 
was  an  oral  partition  of  the  estate,  and 
this  land  was  set  apart  to  Thomas  H. 
Cope  while  he  was  a  minor,  and  while  be 
lived  with  his  step-mother,  Janet  Cope. 
One  Thomas  Jack  was  appointed  admin- 
istrator of  the  estate  of  Thomas  Cope,  de- 
ceased, and  rented  the  land,  and  paid  the 
rent  to  Jnuet  Cope  and  TIiodimb  U.  Cope 
until  September  8,  1874,  and  alter  Thomas 
H.  Cope  came  of  full  age.  He  then  bought 
this  land  of  Tbomas  H.  Cope,  and  paid 
part  of  the  purphase  money,  and  went  in- 
to possession  as  owner.  He  was,  as  part 
of  the  purchase  money,  to  put  up  a  house 
for  Janet  Cope  on  a  lot  In  8alt  L-ake  City, 
and  pay  the  balance  when  It  was  demand- 
ed.  The  house  was  pat  up,  and  the  par- 
chase  price  fully  paid.  Jack  continued  In 
the  posKeKslon  of  the  land  until,  in  a  suit 
for  divorce,  between  him  and  his  wife.  It 
was  decreed  to  tbe  defendant,  Mary  Ann 
Jack,  and  she  has  continued  In  Its  actual 
occupancy  until  this  suit  was  brought, 
excepting  a  part  wbii-h  she  sold  to  one 
XjCfSgltt.  When  Leggitt  bought  he  went 
into  immediate  poHsessIon,  and  built  a 
house  upon  his  part.  Janet  Cope  knew  of 
the  sale  to  Jack,  and  said  It  was  all  right, 
and  over  920\}  of  the  purchase  money  was 
Hpent  In  building  a  house  upon  her  own 
lot.  Thomas  H.  Cope  did  not  make  a 
deed  to  Jack  for  the  land  because,  In  IS82, 
the  suit  for  divorce  was  pending,  and  he 
was  warned  by  Jack  not  to  do  It.  Plain- 
tiffs claim  through  a  deed  made  by  Janet 
Cope  and  Thomas  H.  Cope  and  his  wife, 
made  April  29,  1889.  Defendant  claims 
through  an  equitable  title  acquired  by 
paying  for  the  land,  and  occupying  tbe 
same  under  the  pun'Imse  by  her  and  her 
husband,  through  whom  she  claims,  since 
1874.  We  think  the  evidence  fully  sustains 
defendant's  equitable  title  to  tbe  land. 


and  her  actual  occupancy  of  the  land  at 
the  time  of  plaintiff's  purchase  was  notice 
to  them  of  all  her  lights,  both  legal  and 
equitable,  wholly  Independent  of  what 
the  record  showed ;  and  when  they  bought 
they  were  inftirmed  that  they  took  ail  tbe 
chances  of  tbe  purchase;  and  the  evidence 
shows  very  clearly  that  they  thought  they 
had  discovered  a  defect  in  defendant's 
title,  and  would  bny  Thomas  H.  Cope's 
and  Janet  Cope's  interest  at  a  low  price, 
and  make  a  speculation  by  their  shrewd- 
ness In  making  the  discovery.  We  think, 
therefore,  that  the  defendant  baa  an  eq- 
uitable title  that  ought  to  be  protected 
and  enforced,  and  that  plaintiffs,  having 
bougbt  with  knowledge  of  her  rights, 
can  take  nothing  by  their  deed.  In  sap- 
port  of  these  views  we  cite  Pom.  Eq.  Jur. 
S  dl4,and  citations.  The  case  is  not  affect- 
ed by  the  fact  that  Thomas  Jack  was  the 
administrator  of  the  estate  ot  Thoiuas 
Cope,  deceased,  when  he  purchased,  for 
Thomas  li.  Cope  was  ot  full  age.  and 
knew  fully  his  rights,  and  got  what  was 
considered  a  fair  price  for  tbe  land  at  the 
time.  Plaintiffs  ought  not  to  complain. 
They  bought  f 12,000  worth  of  land,  il  the 
title  had  been  good,  for  f2,iS00.  sappoelng 
the  pa  rtles  in  possession  had  a  defective 
title,  and  it  seems  they  overreached  them- 
selves and  lost.  They  should  pocket  their 
loss  without  a  murmur.  Tbe  decree  im 
affirmed. 

This  opinion  dlsposeti  alao  ot  the  case  ot 
the  Same  Parties  Plaintiff  vs.  Leggltt; 
and  in  that  case  the  decree  is  affirmed. 

MiNKR,  J.,  concurs.  Zanr,  G.  J.,  having 
been  of  counsel,  did  not  partlciDate  la  thu 
case. 


(7  Utah  Ml 

Pratt  et  a/,  t.  Clawbon  et  at. 
{Supreme  Court  of  Utah.   April  S,  1891.) 
Review  on  Appeal— Wbiort  or  Evidettcb. 
A  verdict  will  not  bo  set  aside  merely  be- 
cause the  evidence  is  oonflicting,  or  because  the 
court,  looldng  at  the  testimony  as  written,  would 
have  come  to  a  dlffermt  oodoIosIoq  thaii  Uiat 
reached  by  the  jury,  who  had  the  witneasea  be- 
fore them. 

Appeal  from  district  court,  third  dis- 
trict; C.  S.  Zanb,  Justice. 

E.  B.  CritcMow  and  J.  H.  M<iy1e,  for  ap- 
pellants. Stephena  A  Schrofidery  for  re- 

spr)ndents. 

Anurkson.  i.  This  is  an  action  by 
plalnclRs  to  recover  a  commission  of  $aou. 
alleged  to  be  due  them  from  the  defend- 
ants for  furnishing  a  purchaser  tor  certain 
real  estate  owned  by  defendants,  for  the 
sale  of  which  plaintiffs  claimed  to  be  the 
agents  of  the  defendants,  which  agency 
wan  denied  by  tbe  defendants,  and  this 
question  of  fact  was  the  only  qneatlon  in 
the  case  In  tbe  court  below.  The  action 
was  b^un  In  a  comraissioner's  court, 
where  plaintiffs  recovered  a  Judgment  of 
¥200  and  costs  of  suit.  Tbe  defendants 
appealed  to  the  district  court,  where  tbe 
cause  was  tried  before  tbe  court  and  Jury, 
and  resulceil  in  a  verdict  and  judgment  in 
favor  of  plaintiffs  tor  f200  and  costs.  The 
defendants  made  a  motion  tor  a  new  trial, 
which  was  orerraied  by  the  coart,  and 
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from  the  order  OTerrullng  Bneh  motion 
and  from  Its  jadgrment  the  detendants 
bring  f.hl8  appeal.  Tfaedetdndantfl  relyfor 
reversal  npon  the  fact  that,  as  they  claim, 
the  prepoDderanne  of  the  testimony  shows 
that  the  only  contract  of  agency  mnde 
with  plalntltfa  wbh  by  the  d^endant  kSel- 
den  Olawsun,  and  that  the  contract  was 
conditional  upon  obtaining  the  consent 
thereto  of  the  defendant  Walter  Clawson, 
the  real  estate  being  owned  by  the  defend- 
ants jointly,  and  that  Walter  Clawaon 
never  gave  hie  consent  to  the  contract  of 
agency.  We  have  examined  the  erldence 
as  set  ont  In  the  record,  and  while,  from  a 
reading  of  It,  the  preponderance  tn  favor 
of  plaintiffs  Is  by  no  means  clear,  yet  there 
is  a  substantial  conflict  in  the  erldence, 
and,  the  Jnry  being  the  Jndge  of  the  credi- 
bility nf  the  witnesses,  the  weight  of  the 
evidence,  and  the  facts  of  the  case,  and 
having  found  the  facta  in  faror  of  the 
platntitTB,  we  are  not  prepared  to  say  that 
tbeUr  verdict  Is  so  far  unsupported  by  the 
evidence  as  to  lustlfj'  a  reversal  of  the 
case;  and  besldeB  this,  the  record  does 
not  purport  to  contain  ail  the  evidence, 
nor  an  abridgement  or  abstract  thereof, 
and  hence  It  would  be  Impossible  for  this 
court  to  say  the  Jury  did  not  have  snffl- 
dent  evidence  brforo  them  to  Justify  their 
verdict.  An  appellate  eourt  will  not  dis- 
turb a  verdict  merely  because  the  evidence 
is  conflicting,  or  because  the  court,  look- 
ing at  the  testimony  as  written,  would 
have  come  to  a  different  conclusion  than 
that  renched  by  the  jury,  who  had  the 
witnesses  before  them.  Hayne,  New 
Trials  &  App.  S  288;  Hill.  New  Trials,  p. 
50.  The  judgment  of  the  district  court  Is 
atUrmed. 

MiNBB  and  Bt^ackuurn,  JJT.,  euncub' 


Hbmznwat  T.  FRAN'CIS. 
{Supreme  Court  of  Oregon.    April  6,  1891.) 
Fi^ADiNO — Ej«ctmbst— Answer— New  Thial. 
1.  In  aa  action  oX  ejectment,  if  tbe  defendant 
does  not  defend  for  the  whole  of  the  property, 
iinder  i»ection  319,  Hill's  Code,  the  answer  must 
specify  for  what  particular  part  be  does  defend. 
An  answer  which  does  not  plead  the  ultlmiite 
fact  upon  which  the  defendant  relies,  bat  sets 
up  the  evidence  of  such  fact,  is  defective;  bat 
11  no  objection  be  taken  thereto,  until  after  ver- 
dict and  judgment,  and  then  only  on  appeal  to 
the  supreme  court,  such  answer  will  be  held 
sufflcient. 

3.  The  sufBclcncy  of  an  answer  Is  not  raised 
by  a  motion  for  a  new  trial,  but  maybe  by  a  mo- 
tion for  Judsment,  notwithstanding  the  verdict, 
If  the  objection  has  not  been  taken  by  demurrer. 

8.  In  an  action  of  ejectment  a  speciUcation  in 
defondant's  answer  ol  the  part  for  which  he  de- 
fends, which  describes  It  as  '*about  120  acres  of 
said  land.~-the  farming  laud  on  tbe  north  side  of 
the  county  road,  with  the  buildings  thereon, " — 
is  very  Indefinite,  and  would  be  held  InsufB- 
cient  if  properly  objected  to  before  trial,  but 
after  verdict  ana  judgment,  on  objectioa  iu  the 
snprenie  ooort  tor  the  first  time,  It  must  be  in- 
tended that  tbe  iwoper  evideoos  was  introdnced 
upon  the  trial  to  identify  tbe  land. 
{SuUalnts  by  t/w  Court.) 

Appeal  from  circuit  court.  Lane  county ; 
M.  i,.  Pipes,  Judge. 

This  Is  an  action  to  recover  real  proper- 
ty.   The  complaint  describes  a  number  ul 


tracts  and  parcels,  some  by  legal  sabdlvlB- 
lons  and  others  by  courses  and  distances, 
and  it  is  alleged  that  the  defendant  Is  in 
possession  and  unlawfully  holds  all  of  tbe 
real  property  described  in  the  complaint. 
The  complaint  contains  the  other  neces- 
sary allegatluns  under  the  statute.  The 
answer  admits  tbe  ownership  of  said 
property,  but  denies  that  the  defendant 
wrongfully  withholds  the  possession  of 
said  real  property,  or  any  part  thereof,  or 
that  tbe  plaintiff  is  thereby  damaged  f  lOp 
orany  sum.  For  a  further  dtfense  the  an- 
swer alleges  "thatoutho  4ttadayol  Au- 
gust, 1880,  said  plalntiir  leased  to  the  de- 
fendant abont  120  acres  ol  salt!  land>— the 
farming  land  on  the  north  side  of  the 
county  road,  with  the  buildings  thereon, 
—for  the  term  of  one  year,  with  the  privi- 
lege to  keep  on  said  premises  one  spun  of 
mares,  three  colts,  one  yearling,  and  two 
cows,  and  the  farther  privilege  to  keep 
npon  the  said  premisea  deecribed  In  plain- 
tlfTs  complaint  tm  head  ol  cattle  thecom- 
Ing  winter  for  two  or  three  uionths.  if  de- 
fendant so  desired,  and  the  use  ol  the 
granary  on  tbe  south  side  of  said  road." 
Other  terms  of  the  lease  are  also  stated. 
The  answer  then  alleges  **tbat  plaintiff 
was  to  continue  In  the  use  of  said  premises 
difscribed  In  complaint,  except  the  said 
farming  land  aforesaid,  the  description  of 
which  Is  not  known  to  tbe  defendant,  and 
the  plaintiff  has  had  and  now  has  and 
had,  at  the  commencement  of  this  action, 
all  of  said  land  described  in  the  complaint 
in  his  possession,  except  the  said  130  acres 
aforesaid;  that  the  defendant  is  now  in  the 
lawlnl  posssesion  of  the  said  120  acres, 
and  claims  to  hold  tbe  same  by  virtue  of 
said  lease,  and  has  had  no  notice  to  quit." 
l>efendant  further  alleges  that  he  was  a 
teiant  of  said  plaintiff,  and  had  said  land 
rented  at  the  time  uf  said  lease.  The  re- 
ply denied  the  new  matter  In  the  answer. 
The  cause  was  tried  before  a  Jury,  and 
the  following  verdict  returned:  "We,  tbe 
jury,  find  the  defendant  entitled  to  the 
possession  of  the  1S2  acres  ol  land  described 
in  his  answer  In  the  Rbove>entltled  cause, 
bv  virtoe  of  the  parol  lease  mentioned 
therein."  upon  whlt?h  a  judgment  wasduly 
entered  for  the  defendant  according  to  the 
verdict,  from  which  this  appeal  la  taken. 

.4.  C.  Vl'oot/cocJI:  andl/,  BiIyeu,toT  appel- 
lant. Oeo.  B.  Dorris,  for  respondent. 

Btraran.  C.  J.,  (after  stating  the  facta 
as  above.)  There  Is  but  a  single  question 
presented  on  this  appeal,  and  that  Is  the 
Hufflcipncy  of  thedefendunt'sanswer.  The 
special  point  of  objection  is  that  the  de- 
fendant only  defends  as  tn  part  of  the 
land  described  in  the  complaint,  and  as  tn 
that  part  It  is  not  described  with  snfficlent 
certHlnty.  Section  319,  Hlll'sCode, though 
relnting  to  the  answer  in  this  Class  of  ac- 
tions, does  not  undertake  to  prescribe  all 
that  an  answer  sliall  contain.  The  de- 
fendant's answer  must  then-tore  be  gov- 
erned by  the  general  rules  of  pleading  pre- 
scribed by  the  Code,  and  In  addition  there- 
to must  comply  with  section  81tt.  That 
section  requires  that,  If  the  defendant  does 
not  defend  for  the  whole  of  the  property, 
he  shall  specify  for  what  particular  part 
be  does  defend,  and  the  question  is  whetb- 
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er  or  not  the  answer  In  this  case  contains 
sucb  speciHcation.  The  answer  does  nut 
conform  in  any  respect  to  thegeneral  rules 
of  code  pleading.  It  does  not  state  the 
ultimate  fact  upon  which  the  defendant  re- 
Itea.  Instead  of  pleading  that  he  was  in 
posBesaion  under  an  unexpired  lease  from 
the  pluiotitt  to  defeiulunt.  giving  the 
duration  of  the  estate  created  by  the  lease, 
the  defendant  has  undertaken  to  plead  the 
evidence  of  such  right,  or  the  terms  of  the 
lease  by  which  such  right  was  created.  If 
objected  to  at  the  proper  time,  no  doubt 
the  court  would  have  caused  the  answer 
t-o  be  corrected,  bat  no  objection  was 
made  to  the  answer  until  after  verdict, 
and  then  only  by  way  of  a  motion  to  set 
aside  the  verdict  and  grant  a  new  trial. 
A  delect  in  the  answer  was  no  cause  for 
granting  a  new  tilal.  HilPs  Code.  %  235. 
But  for  a  defect  In  the  answer  that  the 
facte  stated  do  not  constitute  a  defense  to 
the  plaintiff's  cause  of  action,  and  such 
objectiun  has  not  been  taken  by  demurrer, 
the  plaintiff  may  have  Judgment  notwlCh- 
Btanding  the  verdict,  and  the  same  rights 
are  secured  to  the  defendant  in  like  case 
where  tbe  complaint  is  fatally  defective. 
Id.  S  266.  But  this  motion  was  not  made. 
The  part  of  the  premises  described  in  the 
complaint  for  which  respondent  defends, 
as  specified  in  the  answer.  Is  "about  120 
acres  of  said  land, — the  farming  land  on 
the  north  side  of  the  county  road,  with 
the  baUdlngs  thsreon."  This  Is  a  very 
Indefinite  description,  but  the  plaintiff 
omitted  to  object  to  it  before  trial,  and 
after  verdict  and  judgment,  for  the  pur- 
pose of  upholding  tbe  same,  we  must  in- 
tend, tin  objection  made  in  this  court  for 
tbe  first  time,  that  the  proper  evidence 
was  introduced  upon  thetrialtosatisfy  tbe 
jury  of  the  location  and  identity  of  this 
piece  of  land.  The  fact  of  the  leasing  was 
passed  upon  by  the  Jury,  and  when  no 
error  is  shown  to  have  Intervened  at  the 
trial  prejudicial  to  the  rights  ol  the  appcl- 
laut  wn  do  nut  think  we  are  required  to 
nterfere.  Counselforappellant  have  cited 
Jacksou  V.  Lodge,  36  Cal.  28,  and  Gale  v. 
WnterCo.,44Cal.4S,but  we  haveexamined 
those  cases,  and  they  do  not  support,  or 
tend  to  support,  counsel's  contention.  It 
follows  that  there  Is  no  error  In  the  judg- 
ment api>ealed  from,  and  the  same  must 
be  affirmed. 


Ktats  t.  Jabtis. 
{Supreme  Court  ixf  Oregon.    April  6, 1891.) 

IXCEST— EVIDBXOB  OT  RaPE — IhDICTMBITT, 

1.  On  the  trial  of  a  defendant  charged  with 
the  crime  of  Incest  it  is  error  to  admit  evidence 
tendiiiK  to  prove  him  guilty  of  rape. 

3.  Under  section  lb73.  Hill's  Code,  the  crime 
of  rape  by  forcible  ravishment  and  incest  cannot 
be  committed  by  tbe  same  act.    Rape  is  accom- 

{plisbed  by  tbe  impelling  will  of  one  person,  aod 
ncest  by  the  concurrent  assent  of  two. 

3.  Where  the  evidence  discloses  tiiat  defend- 
ant committed  the  orime  of  rape,  be  cannot  bo 
convicted  under  an  Indictment  (margingUie  crime 
of  incest. 

4.  A?  Inalctment  under  tbe  statute  of  this 
state  for  tbe  crime  of  Incest  should  allege  that 
tlu  act  charged  was  the  Joint  act  of  both  parties. 

(5i/UaIn»  by  Hie  CourL) 


Appeal  from  circuit  court,  Multoomah 
county;  L.  B.  Stearns,  Judge. 

The  defendant  was  indicted,  tried,  and 
convicted  of  the  crime  of  Incest,  alleged  to 
have  been  committed  with  his  daughter, 
Josephine  Boss,  on  tbe  Inth  day  of  April, 
1889,  in  Multuomah  county.  Or. 

E.  MeDdenhall and  Sears  &  Beach,toT  ap- 
pellant. T.  A.  JStepboDs,  Diet.  Atty.,  aud 
W.  T.  Bums,  for  the  State. 

Bean.  J.  In  State  t.  Jarvls,  18  Or.  S60. 
28  Pac.  Rep.  251.  this  defendant  had  been 
convicted  of  Incest  under  an  indlctmeut 
cliarglng  him  with  both  tbe  crimes  of  rape 
and  iucest,  but  this  court  reversed  the 
Judgment,  on  the  ground  that  the  convic- 
tiunwas  had  on  the  uncorroborated  testi- 
mony of  the  prosecutrix,  who  was  an  ac- 
complice  in  the  commlsslou  ol  the  crime. 
After  the  case  was  remanded  to  tbe  court 
below  It  would  seem  another  indictment 
was  found  against  the  defendant,  charg- 
ing him  with  the  crime  of  incest  alone,  up- 
on which  hewau  tried  and  convicted, from 
which  be  appeals.  Thefirstussigument  of 
error  necessary  to  notice  is  in  the  admis- 
sion of  the  testimony  of  Mrs.  Dr.  Murray. 
Tbe  testimony  of  this  witness  was  to  the 
effect  that,  three  or  four  or  five  years  be- 
fore the  trial  in  the  court  below,  she  was 
consulted  professionally  by  the  prosecu- 
trix, whom,  on  an  examination,  she  found 
suffering  from  some  Irritation  of  the  vae- 
^jis  caused  by  some  recent  violence.  This 
evidence  was  clearly  Irrdevaut.  It  did 
not  In  any  way  tend  to  prove  the  guilt  of 
this  defendant.  It  Is  possible  the  evidence 
might  have  been  competent  had  the  charge 
against  defendant  been  rape,  and  not  in- 
cest. It  could  only  be  competent  under 
the  theory  that  the  prosecutrix  bad  been 
forcibly  ravished;  but  wheu,  as  In  this 
case,  the  crime  charged  is  incest,  it  could 
in  no  way  tend  to  prove  that  defendant 
was  guilty  as  charged.  Bape  and  Incest 
are  two  distinct  crimes,  and  what  would 
be  competent  evidpiice  In  the  one  would 
not  In  the  other.  What  bos  already  been 
said  requires  the  reversal  of  this  case;  but 
there  was  another  question  raised  In  the 
argument,  which  it  is  properfor  us  to  con- 
sider, In  view  of  the  probability  of  anoth- 
er trial  in  the  court  below.  In  the  case  of 
State  v  Jarvls.  supra,  in  which  this  ap- 
pellant was  defendant.  It  was  held  that 
"in  a  trial  for  tbe  crime  of  incest  the  party 
to  the  crime  not  on  trial  is  an  accomplice, 
and  tbe  other  party  cannot  be  convicted 
on  her  evidence,  unless  she  be  corrobo- 
rated by  such  other  evidence  as  tends  to 
connect  the  defendant  with  the  commis- 
sion ot  the  crime. "  It  la  admitted  in  tbe 
case  at  l>ar  that  the  conviction  was  had 
upon  the  uncorroborated  testimony  of  the 
prosecutrix,  hut  It  is  sought  to  avoid  the 
rule  announced  In  tbe  case  above  cited,  by 
claiming  that  she  was  compelled  by  force 
and  threats  to  subiult  to  the  embraces  of 
defendant,  and  was  not  therefore  a  willing 
participant  intbecommission  of  the-crime, 
and  not  an  accomplice.  The  prosecutrix 
testified  that  the  Incestuous  intercnuree 
commenced  in  1884.  when  she  was  16  years 
old,  and  continued  as  often  as  twice  a 
week,  and  sometimes  oftener,  until  April, 
18S9.  That  at  uo  time  did  she  wllllogly 


Digitized  by  Google 


Or.) 


STATE  V, 


JARVIS. 


808 


eonsent,  bat  was  compelled  by  force  to 
Bubiult.  Tbat  at  one  time  delendant  pre- 
sented a  pistol  at  her,  and  said  lie  would 
kill  ber  il  abe  refuHed;  at  aootUer  tltnebe 
threatened  berwltb  an  axe:  and  atanoth- 
er  with  a  board.  That  ebe  did  not  com- 
plain to  any  one.  bpcaaae  defendant  fiald 
he  wonid  aboot  her  It  she  told  anybody 
about  the  matter.  It  was  arKued  fur  the 
appellant  that  the  crime  of  inceat  requires 
the  eoncarrlnii:  assent  of  both  parties,  and 
that,  under  the  facts  In  this  case,  defend- 
anfe  was  guilty  of  rape.  It  ffuilty  of  any 
crimp,  and  could  not  be  convicted  ot  the 
crime  of  Incest.  The  crime  of  Incest  was 
not  Indictable  at  common  law,  but  Is  so 
only  by  statate.  4  Bl.  Comm.  64;  Blsb. 
at.  Crimes,  §  728.  To  the  statute  alone, 
then,  must  we  look  for  a  deflnitlun  ot  the 
crime,  and  for  a  solution  of  the  question 
intblBcaae.  By  sectiou  1S73,  Htira  Code, 
it  l8  provided:  "If  any  persons,  being 
within  the  degrees  of  conauuKiiinity  with- 
in which  marrlafces  are  prohibited  by  law, 
shall  intermarry  with  each  other,  or  shall 
commit  adultery  or  fornication  with  each 
other,  soch  persons,  or  either  of  tbem,  up- 
on conTlction  thereof,  shall  be  pnnished, " 
etc.  It  will  be  noticed  that  the  language 
of  the  statute  Is  "  with  each  other, "  which 
neceesarlly  Implies  a  concurrent  act,  and 
the  consent  of  both  parties.  It  one  ot  the 
parties  is  compelled  by  force  to  submit  to 
the  act,  there  can  be  no  consent  of  such 
party,  and  the  act  cannot  be  committed 
"with  cafh  «»ther,"  as  declared  by  the 
statute.  Similar  provisions  In  the  atat- 
ates  of  Bister  states  have  iMen  construed 
by  the  courts,  and  the  overwhelming 
weight  ot  aathority  Is  in  favor  ot  the  con- 
struction above  indicated.  Thus,  in  Peo- 
ple V.  Jenneaa,  6  Mich.  321.  it  Is  said  by 
Chribtiakcy,  J.:  "This  offense  [inceat]  can 
only  be  committed  by  the  concurrent  act 
of  two  posons  of  uppodte  sexee;  and  tbe 
assent  or  concuiTence  of  the  one  Is  as  es- 
sential to  the  commission  of  the  offense  as 
that  of  the  other;  and,  as  a  general  rale, 
botb  mast  be  guilty,  or  neither."  In  De* 
iany  v.  People,  10  Mich.  241,  tbe  informa- 
tion was  based  on  a  statute,  the  language 
of  which  was  as  follows:  "If  any  man 
and  woman,  not  being  married  to  each 
other,  shall  lewdly  and  lasciviously  asso- 
ctate  and  cohabit  together,  every  such  per- 
son shall  be  punished,"  etc.  Held,  that 
the  offense  was  joint,  nnd  both  parties 
most  be  guilty,  or  neither.  In  De  Groat 
r.  People,  39  Mich.  124.  under  a  stntutp, 
the  language  of  which  la  the  same  as  ours, 
it  was  held  that  ccmvletlon  could  not  be 
had  unless  the  act  was  by  concurrent  as- 
sent of  both  parties.  Cooi.rt,  J.,  speak- 
ing for  the  court,  said:  "Fornication, 
when  the  element  of  near  relationship 
makeu  It  Incest,  may  be  an  offense  equally 
detestable  and  heinous,  but  It  still  lacks 
the  dfstluguiBhing  characteristic  ot  rape. 
The  one  la  accomplished  by  tbe  impelling 
will  of  one  person,  and  the  other  by  the 
concurrent  assent  of  two. "  In  Baumer  v. 
State,  40  Ind.  544,  the  statute  provided : 
"If  any  step-mother  and  her  step-son  shall 
have  sexual  InterconrHB  tojcether, "  etc.. 
and  it  was  held  that  theact  must  be  joint, 
and  one  of  tbe  parties  cannot  be  guilty  un- 
less the  other  is  also,  and  the  acquittal  of 


one  is  a  bar  to  the  trial  of  the  other.  So, 
in  State  v.  Thomas,  53  Iowa,  214,  4  N.  W. 
Kep.  &08,  under  a  statute  which  provided 
that  "if  any  persons  within  the  prohibited 
degrees  •  •  •  carnally  know  each  oth- 
er, they  shall  be  deemed  guilty  of  Incest," 
It  was  held  that  the  crimes  of  rape  and  in- 
ceat cannot  be  committed  b3'  the  same 
act:  the  consent  of  both  parties  to  the 
connection  being  necessary  to  constitute 
the  crime  ot  inceat  under  the  statute.  In 
Yeoman  v.  State,  21  Neb.  171,  31  N.  W. 
Itep.  669,  tbestattite  provided  that  "per- 
sons within  certain  degrees,  who  shall 
commit  adultery  or  fornication  with  each 
other,  shall  be  punished,"  etc.  It  was 
held  that  one  of  the  parties  might  be  in- 
dicted alone,  but  the  court  said:  "It  is 
true  that  both  must  be  guilty:  that  the 
Intermarriage,  cohabitation,  adultery,  or 
fornication  must  be  by  a  union  of  minds 
as  well  as  ot  actions."  In  State  v.  Ellis,  74 
Mo.  885,  It  was  beld  that,  where  the  evi- 
dence proves  the  crime  ot  rape,  the  party 
cannot  be  convicted  of  tbe  crime  of  inceat. 
So  In  People  v.  Harriden,  1  Parker  Grim. 
R.  344,  It  was  held,  under  a  statute  similar 
to  ours,  that  when  the  Illicit  connection  Is 
accomplished  by  force  the  defendant  can- 
not be  convicted  ot  inceat,  but  only  ot 
rape.  In  Noble  v.  State.  22  Ohio  St.  545, 
by  way  of  argument,  it  is  said:  "The 
crime  of  Incest  is  committed  by  two  will- 
ing parties. "  A  doctrine  contrary  to  that 
laid  down  in  the  authorities  before  referred 
to  has  been  held  in  Mercer  v.  State,  17  Tex. 
App.  452,  and  People  v.  Barnes,  (Idaho,)  9 
Pac.  Hep.  582.  The  Texas  case  Is  based 
upon  former  decisions  ot  tbe  same  coort 
and  oneMicbigau2ifN//>rf(;s  case,  which  has 
beeu  repudiated  by  the  court  of  laat  resort 
of  that  state,  aa  we  have  already  seen. 
Tbe  Idaho  case  is  not  in  point  in  the  case 
before  us.  The  statement  of  the  la  was 
given  in  10  Amer.  A  Eng.  Enc.  Law,  341,  Is 
not  believed  to  be  supported  by  the  weight 
ot  authority.  The  only  casea  cited  as  au- 
thority for  the  statement  are  the  Texas 
and  Michigan  nisi  ptias  cases  above  re- 
ferred to,  and  Norton  v.  State,  106  Ind. 
163,  6  N.  E.  Bep.  126,  which  was  under  a 
statute  wholly  different  from  ours,  while 
none  of  the  adjudged  cases  announcing  a 
contrary  doctrine  are  cited,  except  People 
V.  Harriden,  supra.  We  think  the  decided 
weight  ot  authority  la  that,  under  a  stnt- 
ute  like  ours,  tbe  crime  of  rape  by  forcible 
ravishment  and  incest  cannot  be  com- 
mitted by  the  same  act,  but  that  of  incest 
requires  the  coocurriug assent  otboth  par- 
ties. We  do  not  desire  to  be  understood 
as  holding  It  necessary  that  both  parties 
m  ust  be  guilty  ot  tbe  crime  ot  Incest  before 
the  guilty  one  can  be  punlshetl.  That 
questiun  la  not  before  us,  and  it  will  be 
time  enough  to  decide  it  when  presented. 
PoHsibly,  If  the  assent  of  one  party  was 
Induced  by  fraud  or  deception,  tlio  party 
perpetrating  the  fraud  might  be  guilty  of 
Incest,  wblle  tbe  Innocent  party  would 
not,  or  one  party  might  be  ignorant  ot  the 
relationship,  while  tbe  other  had  full 
knowledge  ot  it,  and  so  other  rlrcum- 
Htanccs  might  arise,  under  which  one 
party  would  be  guilty  and  the  uther  inno- 
cent. In  tbe  case  before  us  the  defendant 
accomplished  his  purpose,  either  by  the 
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consent  of  the  proseentrtx  ur  by  force.  If 
by  ber  assent,  she  wus  an  accomplice,  and 
a  coDvlctiuD  conld  not  be  bad  on  ber  un- 
corroborated testiuiDny.  (State  v.  Jarvia, 
supra;)  and  If  by  force,  tbe  crime  was  not 
Incesrt,  and  tbe  coavlctlun  cannot  stand. 
Connsel  for  appellant  contended  on  the 
taearlne  that  tbe  indictment  Is  Insufficient, 
In  not  aliPffluf?  tbat  tbe  illicit  IntercuufHe 
was  by  tbe  cuncurrinR  assent  of  botb  par< 
ties.  This  question  seems  to  bare  been 
raised  in  tbls  court  for  the  first  time,  and 
perhaps  tbe  indictmeat  Is  sufficient  after 
Judgment,  but  tbe  logical  conclnsion  from 
the  aatboritles  heretofore  dted  with  ap- 
proval Is  that  the  Indictment  In  cases  of 
tbls  kind  should  allei^e  tbe  act  as  joint, 
since  it  is  only  by  tbe  coacurrin^  assent  of 
botb  parties  that  tbe  crime  can  be  com- 
mitted. The  judgment  of  tlie  court  below 
is  tberefore  reversed,  and  tbe  cause  re- 
manded for  further  proceedings  not  Incon- 
sistent with  this  opinlno. 


SonTHEBH  Pao.  R.  Co.  r.  BnasBLL. 
(Supreme  Ctnut  tsf  (mgon.  April  e.  189L) 

JUBISDICTIOM  OF  JCOTICE— ALI18  BOMMOMB. 

1.  When  a  JUBtiue  once  obtains  ]urisdictioa 
over  the  sabjeot-matter  of  the  acUon,  his  Juris- 
diction continues  until  the  action  ia  legally  dis- 
posed  of  by  such  Justice. 

2.  Where  a  complaint  was  filed  against  a  de- 
fendant, and  a  void  JudRment  rendered  by  tbe 
jtiatice,  such  Judgment  does  not  terminate  tbe 
action  so  as  to  invvent  such  Jiutioe  from  issuing 
an  alku  summons,  and  acquiring  Juriadiction  of 
the  person  of  the  defendant. 

{ayUabut  by  the  Court.) 

Appeal  from  ctrcult  court,  Marlon  coun- 
ty; R.  P.  BoiSK,  Judge. 

E.  H.  Peery,\oT  appellant.  J.  K.  WeAtb- 
erfonJ,  for  r«ipondent. 

LoBD.  J.  This  is  an  appeal  from  a  Judg- 
ment uf  the  circuit  courtdlsmlssing  a  writ 
of  review  issued  out  of  said  court  to  re- 
view and  Bet  aside  a  Judgment  rendered  In 
a  Justice's  court  In  favor  of  the  defendant 
and  agalnnt  tbe  plaintiff  in  the  writ,  for 
the  wruHKliil  killlns  of  a  hoi'se.  In  sub- 
atance,  the  facts  ure  these:  That  Russell, 
as  plaintiff,  commenced  an  action  lii  a  Jur- 
tlce'R court  against  the  railroad  company, 
as  defendant,  fur  the  wrongful  killing  of 
a  horse  ol  rbe  allied  value  of  $'225,  by  fll- 
ing  bis  complaint,  and  that  on  the  same 
day  a  summons  was  issued,  directed,  nut 
to  the  defendant,  but  to  one  Johnson, 
agent  of  the  defendant,  etc.;  that  at  tbe 
time  specified  for  trial,  no  one  appearing 
for  the  defendant,  the  court  undertook  to 
render  Judgment  against  the  defendant 
company  for  the  amount  alleged;  that 
subsequently  the  plaintiff,  by  hie  attor- 
ney, moved  the  justice's  court  to  set  aside 
the  Judgment  rendered  aforesaid,  on  the 
ground  that  the  summons  and  service 
were  InHQftlcIent  to  confer  Jurisdiction  and 
authorize  such  pretended  Ju<lgnient.  which 
being  allowed,  such  pretended  judgment 
was  set  aside,  and  a  summons  Issued  di- 
rected to  tbe  defendant  company,  and  due 
service  thereof  obtained;  tnat.  after  said 
pretended  Jadgmentbad  beensetaslde  and 
summons  issued,  the  d^endant  sued  out 
the  writ  atoresald  to  review  and  set  aside 


such  pretended  Judgment,  bnt  at  the  time 
specified  in  tbe  summons  appeared  In  tba 
Justice's  court,  and  filed  an  answer  In 
abatement,  to  which  tbe  defendant  Inter- 

{losed  a  demurrer,  and,  tbe  court  snstain- 
ng  It,  the  defendant  refused  to  answer  or 
further  plead  when  Judgment  was  rendered 
against  It.  It  is  conceded  that  the  aum- 
muns  directed  to  one  Johnson,  and  served 
upon  him,  was  Insufficient  to  obtain  Juris- 
diction over  tbe  defendant,  and  to  author- 
ize tbe  Judgment  rendered.  In  fact,  no 
summons  bad  been  issued  and  servednpnn 
the  defendant  company,  and.  as  a  conse* 
qnence.lt  was  not  possible  tor  the  Jnstlee'B 
court  to  acquire  Jorisdlctlon  to  render 
any  Judgment  agalnsc  It.  Being  without 
the  semblance  of  authority  to  act  in  the 
premises,  its  Judgment  was  a  nullity.  The 
contention  for  tbe  company  is  that,  upon 
tbe  rendition  of  the  Judgment,  the  power 
of  the  Joatice  became  Arnctoa  oJ&ifo,  and 
that  he  could  not  afterwards  vacate  or 
annul  such  judgment,  much  less  to  canae 
to  be  istiued  an  ulina  summons  on  tbe 
complaint  filed  therein.  The  Code  pro- 
vides that  tbe  complaint  must  be  made 
and  filed  with  the  Justice  before  the  sum- 
mons can  issue,  and  such  making  and  fil- 
ing of  the  complaint  la  a  commencement 
of  the  action,  and  that  It  continues  pond* 
ing  until  legally  disposed  of.  8o  that, 
when  a  complaint  was  made  and  filed 
againiit  the  defendant,  an  action  was 
commenced  against  the  defendant,  and 
pending  until  it  was  disposed  pf  legally. 
It  ia  true,  as  a  matter  of  tact,  there  waa 
a  Judgment  rendered  against  the  defend- 
ant, and  entered  by  the  Justice  upon  bla 
docket,  but  It  was  a  void  Judgment,  and 
Incapable  of  enforcement.  In  legal  con- 
templation tbecasestoodaslf  no  Judgment 
bad  been  rendered  or  entered  opon  tbe 
docket,  with onlyacomplaint  fil«!d  against 
the  defendant  making  the  commencement 
of  tbe  action,  and  upon  which  a  anmmons 
ia  authorised  to  be  lasDed.  The  action  of 
tbe  JuBtlce  In  allowing  tbe  motion  to  va- 
cate tbe  Judgment  only  sought  to  make 
tbe  face  uf  tbe  docket  conform  In  tact  to 
the  legal  Btatas  of  the  case.  Unless  the 
presence  of  such  void  judgment  bad  the 
effect  to  terminate  theactiun.and  ezhaaat 
the  power  of  tbe  Justice  to  Isaoe  an  A/f«a 
BummunB.it  la  dlfllcDlttn  nndBrstand  how 
Its  vacation  or  expunging  It  from  the 
docket  can  make  any  difference.  That 
the  rendition  of  a  void  Judgment  does  not 
terminate  the  action,  so  as  to  prevent 
such  JURtice  from  Isttuing  an  alias  snm- 
mone,  and  acquiring  jurisdiction  of  the 
pemou  of  the  defendant,  was  expressly 
held  In  Knapp  t.  King.  6  Or.  246,  Boisk. 
J.,  saying:  "After  Jarisdiction  is  acquired 
by  filing  tbe  complaint,  the  court  has  only 
power  to  review  an  amended  complaint, 
or  dlHioiss  tbe  case un  motion  of  complain- 
ant, except  to  issue  process  to  aci|ulre  ju- 
risdiction of  the  defendant,  or  to  lasue 
mesne  or  auxiliary  proceBBea,  auch  as  at- 
tachments or  tbe  like.  Dntll  he  aeqnlrea 
Jnrlsdiction  of  the  defendan  t,  he  con  ren- 
der no  valid  Judtrment  against  him.  If  he 
render  Judgment  against  tbe  defendant 
without  Jurisdiction  of  his  person.  It  Is 
simply  void,  and  no  Judgment,  and  can  be 
disregarded  In  any  collateral  proouedlng 
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-when  BQch  went  of  JurlndlcUon  appeara 
an  tbe  revonl.  And  Id  tbls  chbb  tbo  Jndg:- 
nient  rendered  on  tbe  9th  ot  September 
•wan  a  mere  imlltty,  and  tbe  case  tbcn 
Btood  in  the  name  manner  an  though  the 
summons  had  beeu  returned  induraed  noa 
est  inventus;  tur  he  bad  a  cause  peuding, 
aod.havInK  tailed  to  icet  eervice  ou  the  de> 
fendant,  he  had  a  right  to  move  for  ao 
A//asaummoiis,  and  ltdid  not  prejudice  the 
rlKhtBot  the  defendant,  "etc.  It  Isiuimate- 
rial  whether  the  void  judRment  was  va- 
cated or  not.  It  was,  as  Boibb,  J„  eald, 
"do  Judtfment," — of  du  binding  force  or 
effect  against  the  defendant,— and  In  Its 
legal  aspect  tbe  record  atond  with  only  a 
complaint  filed  egainat  tbe  defendant, 
npon  which,  as  we  have  seen,  an  alius 
summons  might  be  issued  for  service  upon 
the  defendant.  No  right  of  tbe  defendant 
WAS  prejudiced  by  it,  and  the  action  of  the 
Justice  in  tbe  premises  was  exactly  n hut 
the  circuit  court,  upon  a  writ  of  review, 
woald  have  directadhlm  to  do.lf  the  Judg- 
ment had  been  allowed  to  remain,  and  no 
Bummone  Issued  or  further  action  taken, 
namely, to  vacate  the  Judgment,  and  I«>sue 
an  alias  Bummous  against  tbe  defendant. 
It  la  clear,  then,  both  on  authority  and 
principle,  that  the  puwerot  tbe  Justice  waa 
not  ezhaaated  and  the  case  terminated, 
but  that  he  waa  aathurised  to  Issae  an 
alias  Bummona,  and  acquirw  JurlBdIctlon  uf 
the  defendant,  which,  when  obtained,  con- 
tinned  until  the  case  was  disposed  of  le- 
gally. Tbe  tacts  disclosed  that  the  de- 
fendant did  appear  an  required  by  tbe 
alias  BuromonB,  and  filed  a  plen  in  abate- 
ment, to  which  a  demurrer  was  eustainet^, 
and  the  defendant  refusing  to  further 
plead,  Jndgmeut  wae  rendered  against  It. 
It  is  now  suggested  that  the  defendant 
has  not  had  an  opportunity  to  be  heard 
on  the  merits.  But  this  Is  noti;o.  Tbe 
defendant  appeared  and  wuh  in  court,  and 
when  thedemurrer  to  the  answer  was  sus- 
tained refused  to  further  plead,  and  tliere- 
by  of  its  own  volition  deprived  itself  ot  tbe 
uppurtunity  of  t>etng  heaid  on  the  merits. 
We  thinic  there  was  no  error,  and  that 
the  Judgment  must  be  affirmed. 


PiLZ  v.  KlLLI.NOBWOKTH. 

iSupreme  Court  ef  Oregon.   April  6, 1801.) 

IiiaOKBB'8  LlEX — GrADINO  CtTT  LOT — FORZCLOS- 
DKB — ATBKHENTB  OF  NOTICB  or  LiBN. 

1.  When  a  person  is  employed  by  the  owner 
of  a  lot  in  an  incorporated  city,  to  Ri-ade,  flU  in, 
or  otherwise  Improve  tbe  same,  and  be  emptors 
laborers  to  assist  faim  in  performing  tbe  work, 
the  services  of  such  laborers  will  be  coosidered 
as  having  be«i  rendered  at  the  request  of  the 
onrner,  within  the  meaning  of  section  3676,  Hill's 
Code. 

3.  A  "lot,"  within  tbe  meanfnfr  of  section 
S676  of  Hlll*s  Code,  Is  evidently  not  to  be  under- 
stood as  sycoymooa  with  ■'tract"  or  "parcel, "  but 
In  the  sense  of  a  cltv  lot,  as  bounded  and  do- 
aoribed  on  the  recrarded  plats  of  tbe  city,  or  as 
solxlivided  and  bounded  by  conveyances  of  tbe 
owners  thereof,  or  by  other  acts  done  by  them- 
selves, or  the  citv  authorities.  In  exeroislQe  tbe 
right  of  eminflat  domain  Inopenlngand  establish- 
ing stroeta. 

S.  It  nrast  afDmwtively  appear  ttcm  the  oom- 

Cit,  in  a  snit  to  forecxose  a  mechanic's  or  la- 
r's  lien,  that  the  notice  filed  contained  all 
tbe  essential  provisions  required  by  statutei 
iSuUabu$  iy  the  Court.) 
v.2ep.no.6— 20 


Appeal  from  circuit  conrfc.  Multnomab 

county;  L.  B.  Stba ':n8.  Judge, 

This  is  a  suit  to  loreclose  a  mechanic's 
lien  alleged  to  exist  in  favor  ot  respond* 
ent  and  several  other  persons,  for  clearing 
a  tract  of  land  within  the  corporate  limits 
ot  the  city  ot  Alblna.  The  complaint  al- 
It^cea,  for  first  caase  of  suit,  that  d^nd- 
ant,  KIlBngawortta,  la  the  owner  o!  a  cer- 
tain tract  ot  land  In  tbe  corporate  liralta 
of  the  city  of  Alblna,  which  is  particularly 

described;  that  on  the— —day  of  , 

1»— ,  the  true  date  of  which  is  to  plaintiff 
uubao  wn ,  the "  defendant  Killings  worth 
duly  made  and  entered  Into  a  contract 
with  tbe  defenant  Vennigerbols  to  clear. 
Improve,  and  grade  the  land  above  de- 
scribed; that  during  the  yearlB90  the  said 
defendant  Vennigerbols  employed  tbis 
plitintiff  to  do  work  and  labor  for  him  on 
said  laud,  under  said  contract,  and  this 
plaintiff  performed  work  and  labor  under 
said  employment  tor  the  period  of  27^ 
days,  at  tbe  agreed  price  ut  f  1.75  a  day, 
amounting  In  tbe  aggrt?gate  to  tbe  sum 
ot  f47.68;  that  no  part  of  said  sum  has 
been  paid,  and  there  is  now  due  and  owing 
topluintiff  therefor  tbe  sum  of  f45.93;  that 
ou  the  2Uth  day  of  June,  1890,  plaintiff  duly 
made  out  and  filed  in  the  office  ot  the  re 
corder  ot  conreyances  for  Multnomah 
county.  Or,,  his  notice  that  be  Intended 
to,  and  did.  hold  a  lien  upon  the  land 
above  described,  to  secure  the  payment  ot 
said  sum:  that  said  lien  was  so  filed  wltli- 
In  30  days  after  plaintiff  ceaseil  to  work 
under  said  contract,  and  was  duly  record- 
ed at  page  110  of  Book  B  of  Record  of  Me- 
chanic's Liens  for  Multnomah  county,  Or., 
whore  the  same  has  ever  since  remained  ol 
record  and  iinsutlsfied;  and  there  is  now 
due  and  owing  to  plaintiff  tbe  sum  ot 
$45.03,  the  payment  ot  which  is  secur^  by 
said  lien,  together  with  Interest  from  date 
ot  said  Hen,  and  that  flU  is  a  reasonable 
attorney's  fee  for  foreclosing  said  lien,  and 
plaintiff  paid  $1  tor  the  recording  of  aald 
Hen.  Tbe  remaining  causes  of  suit  are 
mere  repetitiona  of  tbe  tirst,  except  as  to 
names  nndamounts.  Defendantdcmurred 
to  the  complaint,  because  It  did  not  state 
facts  suHitiicnt  tu  constitute  a  cause  ot 
suit;  which  being  overruled,  and  defend- 
ant declining  to  answer  further,  a  decree 
was  en teivd  foreclosing  the  Hens,  and  or- 
dering the  sale  of  tbe  property,  and  bence 
this  appeal. 

Searn  £  Beacbt  for  appellant.  J  C.  more- 
land  and  W.  Y.  Masters,  for  respondent. 

Bras,  J.,  (after  stating  the  facts  as 
above.)  Ity  section  3676,  HlU's  Code,  It  is 
provided  that  "any  person  who  shall,  at 
the  request  of  tbe  o<<^er  ot  any  lot  In  any 
Incorporated  city  town,  grade,  fill  In, 
or  otherwise  Improve  the  same,  or  the 
street  In  front  of  or  adjoining  tbe  same, 
shall  have  a  Hen  upon  such  lot  tor  his 
work  done  and  materials  furnished  in 
gradlng.fllllng  in,  or  othei'wise  Improving 
Che  same;  and  all  tbe  provisions  of  this 
act  respecting  the  securing,  and  enforcing 
ot  mechanics'  liens  shaU  apply  thereto. " 
Tbe  lien  in  this  case  Is  claimed  by  virtue 
ot  the  provisions  ot  this  section  of  the 
statute.  The  cunteotlon  ot  defendant  is 
that  tbe  complaint  does  not  si^ate facts 
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sufficient  to  brln^  the  cane  within  this 
provision  of  the  law,  because  (1)  It  does 
not  appear  that  the  worls  was  done  at  the 
reqaest  of  the  owner  of  the  property;  and 
(2)  that  the  property  described  Id  the  com- 
plaint Is  not  a  **  lot,"  within  the  meaning 
of  thiri  section. 

1.  It  appears  that  defendant  made  a 
contract  with  VennijierholiE  to  clear,  im- 
prove, and  grade  this  property.  This  au- 
thorized the  latter  toOo  all  acta  necessary 
and  proper  to  puablc  him  to  fulfill  his  con- 
tract. It  musthare  been  underBtoud  that 
this  woric  was  not  wholly  to  be  done  by 
the  contractor  with  bia  own  hands.  He 
was  fully  empowered  to  employ  such  as- 
slstauce  as  might  be  necessary  to  enable 
him  to  complete  his  contract.  The  con- 
sent of  the  owner  to  the  employment  of 
laborers  by  the  contractor  Is  a  necessary 
and  Inevitable  implication  from  the  con- 
tract under  which  tbework  wasdone.  We 
think  a  fair  and  reasonable  construction 
of  the  section  under  consideration  is  that 
wlien  a  person  is  employed  by  the  owner 
of  a  lot,  In  an  Inct)rporated  city  or  town, 
to  grade,  fill  In,  or  otherwise  improve  the 
same,  and  he  employs  laborers  to  assist 
him  In  performing  the  work,  that  the 
ifcrvices  of  such  laborers  must  be  consld- 
ei*ed  as  having  been  rendered  at  the  re- 
quest of  the  owner,  within  the  meaning 
of  sectioQ  367(1.  Parker  v.  Bell,  7  Gray, 
429;  Sweet  v.  James,  2  R.  1.  270;  Weeks  v. 
Wolcott,  15Gray,  54;  Clark  v.  Klngsley,  8 
Allen,  iA'6.  This  construction  is  confirmed 
by  the  latter  clause  of  the  section,  which 
Is  that  "all  the  provisions  of  this  act  re- 
specting the  securing  and  enforcing  of  me- 
chanics* Hens  shall  apply  thereto."  Sec- 
tion 3669  of  the  Code,  which  is  section  1  of 
the  act,  makes  every  contractor,  subcon- 
tractor, etc.,  having  charge  of  the  con- 
struction, etc.,  of  any  building  or  other 
Improvement,  the  agent  of  the  owner  for 
the  purposes  of  the  act ;  so  that  any  work 
done  at  the  request  of  the  contractor  Is 
deemed  to  be  done  at  the  request  of  the 
owner.  The  evident  intention  of  the  legis- 
lature was,  by  tiie  latter  clause  of  section 
8676,  to  make  the  provisions  of  section 
8669,  so  far  as  It  made  the  contractor  the 
agent  of  the  owner,  applicable  to  liens  for 
grading,  filling  In,  or  otherwise  Improving 
any  lot  in  an  Incorporated  olty  or  town. 
The  object  and  purpose  of  the  act  is  to 
protect  those  persons  who  by  their  labor, 
skill,  Gr  material  hare  contributed  to  the 
enliancement  in  value  of  the  owner's  prop- 
erty, and  thisobjectshould  l>ekept  in  view 
In  Interpreting  the  language  used.  The 
word  "securintr, "  as  nsed  in  section  8676* 
must,  we  think,  be  held  as  applicable  to 
the  creation  of  the  ilen,  and  not  to  its 
protection,  as  contended  for  by  appellant. 
The  legislature,  having  made  all  the  neci?H- 
sary  provisiouK  :n  section  1  for  securing 
the  lien,  deemed  unnecessary  to  re))eat 
them  again  In  section  H,  but  simply  made 
them  applicable  by  a  general  provision. 

2.  The  right  to  a  lien  is  in  derogation  of 
the  common  law,  and  can  only  be  estab- 
lished by  a  clear  compiiance  with  the  re- 
quirements of  the  «tatute.  The  right  la 
confen-ed  by  statute,  and  the  party  rlalm- 
Ing  such  lien  must  show  a  substantial 
compliance  with  the  statute,  and  by  his 


complaint  must  bring  himself  within  Its 
provisions.  Allen  v.  Rowe,  19  Or.  188,  23 
Pac.  Rep.  901;  Kneel.  Mech.  Liens.  221. 
Tlie  complaint  In  this  case  does  not  allege 
that  the  property  therein  described  is  u 
lot  within  Alblna,  bnt  describes  the  same 
by  metes  and  bonnds,  without  stating 
the  quantity,  although  on  the  argument  It 
was  assumnd  that  It  contained  10  acres. 
The  mere  fact  that  property  may  be  with- 
in an  Incorporated  city  or  town  is  not 
sufficient  to  subject  It  to  a  lien  for  labor 
bestowed  in  grading,  clearing,  or  Improv- 
lug  the  same.  In  addition  to  being  with- 
in the  Incorporation,  It  must  be  a  lot.  The 
word  "lot,"  when  applleil  to  reai  estate. 
Is  indefinite  In  its  dimensions, but  Is  a  por- 
tion of  land  that  has  been  set  off  or  al- 
lotted, whether  great  or  small.  There  is 
no  definite  and  fixed  meaning  to  the  word 
which  Is  applicable  to  all  caaes  alike. 
What  would  be  deemed  a  **  lot"  of  land  In 
the  country  would  not  be  so  considered  in 
a  city  or  town.  Its  ordinarily  accepted 
meaning,  when  applied  to  projjerty  with- 
in an  incorporated  city  or  town,  is  evi- 
dently not  to  be  understood  as  synony- 
mous with  the  word  "tract"  or  "parcel," 
but  in  the  sense  of  a  city  lot,  as  bounded 
and  described  on  the  recorded  plats  of  the 
city,  or  as  subdivided  and  bounded  by 
conveyances  of  the  owners  thereof,  or  by 
other  acts  done  by  themselves,  or  the  city 
authorities  In  exercising  the  right  of  emi- 
nent domain  in  opening  and  establlsblng 
streets.  It  must  be  property  so  situated 
and  subdivided,  with  reference  to  streets, 
us  to  have  Impressed  upon  it  the  charac- 
ter of  urban,  as  contradistinguished  from 
rural,  use.  City  of  Evansvllle  v.  Page.  23 
Ind.  625;  Collins  v.  City  of  New  Albany, 
59  Ind.  396;  Fitzgerald  v.  Thomas.  61  Mo. 
499;  Gardner  V.  Eberhart,  82  111.316;  Wil- 
son V.  Proctor.  2R  Minn.  13,  8  N.  W.  Rep. 
880.  The  legislature  ninst  have  Intended 
to  use  the  term  "lot"  In  the  sense  of  a  city 
as  contradistinguished  from  a  mral  lot, 
for  It  Is  provided  that  such  lot  must  be 
within  an  incorporated  cit.v  or  town,  and 
that  a  Hen  maybe  had  on  the  lot  for  grad- 
ing, filling  in,  or  otherwise  Improving  the 
street  in  front  of  the  same.  The  Includ- 
ing of  wild  or  farming  land  within  thecor- 
porate  limits  of  aclty  would  not  makeanch 
land  a  lot,  within  the  meaning  of  the  law, 
nor  could  a  laborer  claim  a  Hen  thereon 
for  work  done  in  grading  or  Improving 
the  same.  The  complaint  In  this  suit 
does  not  allege  that  the  property  upou 
which  it  is  sought  to  hold  a  Hen  is  In  any 
sense  a  city  lot.nordoes  It  allegeanything 
from  which  the  court  can  Infer  that  it  Is 
anything  more  than  a  10-acre  tract  of  land 
which  Is  wittilu  thecorporate  limits  of  the 
city,  and  this,  we  have  already  said,  is 
not  sufficient  to  give  plain  tin  a  Hen  upon 
the  land  for  the  value  of  his  labor.  Until 
plaintiff  shall,  by  the  allegations  of  his 
complaint,  bring  his  case  within  the  pro- 
visions of  the  law.  his  complaint  will  be 
vulnerable  to  a  demurrer. 

3.  There  is  yet  another  fatal  objection 
to  thecompialnt  here.  The  onlyaverment 
of  the  filing  of  the  notice  required  by  law- 
Is  that  It  was  duly  made  out  and  filed 
This  Is  but  a  conclusion  of  law,  and  Is 
clearly  insufficient.  It  must  affirmatlTely 
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appearfrom  the  complaint  that  the  notlco 
filed  contained  all  the  esRentlal  provlfliona 
reqnlred  toy  Ktatnte;  that  It  was  proper  In 
turm.  reriSed  aM  required,  and  tiled  within 
the  time  prescribed.  HaUaean  t.  Her- 
bert, 2  Daly,  253;  Qault  t.  Soldani.  34  Mo. 
150;  Joces.  Liens,  §§  1588.  1589;  Kneel. 
Liens,  §  202;  Estee,  PI.  &  Pr.  (Pomeroy's 
Ed.)  §  2344.  The  decree  of  the  conrt  below 
mnst  therefore  he  reversed,  and  the  cause 
remanded,  with  directions  to  sastain  the  de- 
murrer. I  ,  ^ 

State  v.  Mteb  et  ah  ! 
(Supreme  Court  of  Oregon.  April  6,  1801.)  I 
JURismcnoN  ow  county  Cocbt— OBwrucTiNO 

HlOHWAT. 

1.  Th«  county  court,  in  exercising  Its  juris- 
diction  in  lajins  out  and  establishiuK  a  pablic 
bltfliway,  iB  a  court  of  apeolal  and  limited  Juris- 
diction, aiMl  the  necessary  jurisdictional  tacts 
muBt  appear. 

2.  It  is  only  when  such  courts  have  acquired 
}arisdiction  that  the  same  inteadments  obtain  in 
favor  of  the  r^fularity  of  their  proceedings  as 
pcvaii  in  courts  of  general  lurfsdiction.  Where 
a  party  was  oonvicted  of  obstructing  a  public 
highway,  and  the  record  of  its  laying  out  and  es- 
tablishment by  the  county  court  was  inbufflcient 
to  show  the  necessary  Jurisdictional  facts,  held, 
that  thejQc^rment  of  oonvictioa  must  bereveoned. 

(SyUabiu  Ijy  the  Court. ) 

Appeal  from  circuit  court,  Jackson 
county;  L.  K.  Wkbbtkr,  Jodji^e. 

C.  B.  n^Atoon  and  L.L.  Burtenabiiw,  for 
appellant.  Wm.  M.  Colvig^  Diet.  Attj*..  fur 
the  State. 


LoBD.  J.  The  defendants  were  Intlicted, 
tried,  and  convicted  fur  obHtructluK  a 
public  h^hway.  The  cause  was  tried  by 
the  court  without  the  Intervention  of  a 
jury,  upun  the  express  consent,  by  otfpula- 
tluii,  ot  the  detendnnts,  and  nu  ob]ectiun 
Is  urged  or  error  ussigned  un  that  ac- 
count. The  facts  stipulated  admit  that 
the  defendants  did  cut  the  tree  alleeed  In 
tiie  indictment,  and  that  thereby  it  be- 
came an  obstruction  tu  the  alleged  high- 
way;  that  the  defendant  Myer  is  theowu- 
er  of  the  land  covered  by  one-hall  of  the 
width  of^aid  highway  at  the  point  where 
aald  obstructlun  was  placed,  and  alsu  the 
land  upon  wbich  said  tree  was  growing 
at  the  time  it  was  lelled.  In  the  prog- 
ress of  the  trial,  to  pruve  the  public  high- 
way alleged,  the  state  offered  In  evidence 
the  Pttrurd  of  tho  county  court  fur  the  lu- 
cation  and  establishment  of  said  highway 
for  obstructing  which  the  defendants  were 
indicted.  To  the  introduction  of  this  rec- 
ord as  evidence  the  defendant  objected  for 
various  reasons,  namely,  that  there  was 
no  Hufficlent  proof  of  ponting  notices;  that 
the  petition  was  iuHufSclent,  and  likewise 
the  description  of  the  proposed  highway; 
that  no  plat  uf  tlie  same  was  filed,  as  re- 
quired by  law,  nor  any  order  of  the  coun- 
ty court  declaring  the  alleged  highway  to 
be  H  county  road,  etc.;  but  the  court 
overruled  the  objections,  and  received  the 
reciird  in  evidence.  As  this  record  in- 
volves the  only  question  necessary  to  be 
considered,  it  IssuQlclont  to  say  that  the 
court  found,  among  other  things,  that 
the  county  court,  un  tlie  day  specified, 
had  ordered  the  alleged  public  highway 


opened  to  public  travel,  and  that  the 
same  was  and  Is  a  regularly  laid  out  and 
duly-established  public  highway  of  said 
county,  and  that  the  defendants  obstruct- 
ed said  highway,  as  set  forth  in  the  indict- 
ment; and,  as  a  conclusion  of  law  from 
these  f  aets,  that  the  def  enduits  wera  guilty 
as  ebaifiea,  and  sentenced  them  to  pay  a 
fine. 

From  this  statement  it  will  be  seen  that 
the  defense  relied  upon  is  that  the  road  set 
forth  in  the  indictment  is  not  a  lawfully 
established  public  highway,  mainly  be- 
cause the  county  court  never  acquired  ju- 
risdiction to  make  it  one,  and  for  the  fur- 
ther leason  that  there  never  has  been  any 
order  of  the  county  conrt  declaring  it  a 
public  highway.  The  question  then  to  be 
determined  is  whether  the  record  of  the 
county  court  discloses  the  necessary  juris- 
dictional facts  to  show  that  the  road  al- 
leged to  have  been  obstructed  was  a  le- 
gally established  public  highway.  In  this 
state  the  county  court, In  exercislns:  us  Xu- 
rlsflictlon  In  laying  out  and  establishing 
a  public  highway,  is  to  be  regarded  as  a 
cuurt  of  special  and  limited  jurisdiction, 
and  that  the  necessary  Jurisdictional  facts 
must  affirmatively  appear.  In  State  v. 
Officer,  4  Or.  is:!,  where  the  defendant 
was  convicted  on  an  indictment  charging 
him  with  havlngobstructed  a  pablic  high- 
way, the  question  raised,  like  the  one  at 
bar,  waa  whether  the  record  of  the  county 
court  disclosed  the  necessary  Jurisdiction- 
al facts  to  entitle  It  to  be  read  In  evidence 
to  prove  that  the  road  charged  to  have 
bepu  obHtructed  was  a  legally  rutablished 
public  highway :  and,  as  the  question  to 
be  determined  invoived  a  collateral  at- 
tack upun  the  Jurisdiction  of  the  county 
court,  it  was  deemed  necessary  to  consid- 
er the  character  of  such  court  from  a  con- 
stitutional stand-point,  and  the  result 
reached  was  that  such  court,  sn  far  as  it 
exercises  Judicial  power,  as  a  board  of 
county  commissioners,  in  laying  out  and 
establishing  public  highways,  was  a  court 
of  special  and  limited  jurisdiction;  and, 
the  record  offered  in  evidence  being  Insuffi- 
cient to  show  the  necesnary  Jurisdictional 
facts,  the  Judgment  of  conviction  wns  re- 
versed. In  Bewley  v.  Graves,  17  Or.  2S2,  20 
Pac.  Hep.  322,  Stkahan,  J.,  said :  "It  iu 
settled  by  a  line  of  unUorm  decisions  in 
this  state  that  the  county  courts,  when 
they  t;xercise  the  power  uf  laying  out 
roods,  are  courts  of  limited  and  Inferior 
Jurisdiction. "  Thompson  v.  Multnomah 
Co.,  2  Or.  34;  Johns  v.  Marion  (.'o.,  4  Or. 
46;  Road  Co.  v.  Douglas  Co.,  5  Or.  2S0.  It 
Is  only  when  such  courts  have  acquired 
JuriHdlction,  or  Jurisdiction  has  attached, 
that  the  sunie  intendments  obtain  in  favor 
of  the  regularity  of  their  proceedings  as 
prevail  In  courts  of  general  Jurlsdictlou. 
The  case  before  us,  tlien,  is  that  uf  an  ad- 
jacent owner  of  land  prowt'cuted  for  ob- 
structing a  highway,  objecting  to  record 
evidence  material  to  establish  the  charge 
against  him,  not  on  the  ground  of  irregu- 
larity merely  In  the  proceedings  to  estab- 
lish the  alleged  highway,  but  because  such 
record  discloses  affirraatively  on  Its  face 
that  the  court  was  without  authority  to 
exercise  Its  Jurisdiction  In  the  premises  to 
lay  out  and   establish  euch  highway. 
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The  existence  of  a  road  as  a  highway  Is 
to  be  proven  by  the  record  of  Its  eatab- 
liahnieDt,  (Naylor  v.  Becks.  I  Or.  217;) 
and  "the  coart  lias  do  power  over  the 
Bubject  antl)  a  pfitltion  of  the  oreacrlbed 
character  and  proof  of  notice  le  preaent- 
ed.  and  it  is  neceBHQry  that  the  record 
should  Hhow  aflirmattvely  that  Jurisdic- 
tion has  been  thus  acquired,  or  the  pro- 
ceeding cannot  be  sustained." 

It  thus  appears  that  the  lorlsdlctlon  of 
the  county  court  In  laying  oat  or  locat- 
ing a  coan^  road  rests  upon  the  petition 
and  the  proof  of  posting  notices,  and. 
when  these  fall  short  of  the  requirements 
prescribed  by  the  statute,  the  court  does 
not  acquire  Jurisdiction,  and  the  proceed- 
ing falls  for  the  want  of  It.  That  the  rec- 
ord of  the  proceedings  offered  In  evidence 
—and  especially  as  to  the  proof  of  posting 
notices— to  dlsclosfi  the  necessary  Juris- 
dictional facts  to  show  that  the  road 
charged  to  have  heen  obstructed  was  a 
legally  established  public  highway  was 
not  gainsaid  or  questioned,  but  the  con- 
tention of  the  prosecution  was  that,  un- 
der the  peculiar  form  in  which  the  action 
was  tried,  the  finding  of  facts  were  con- 
clusive upon  the  coart,  and  not  subject  to 
be  reviewed,  and,  consequently,  beyond 
the  reach  of  the  objection  urged.  But  this 
Is  not  so.  The  bill  of  exceptions  discloses 
that  the  objection  was  made  when  the 
record  of  the  court  was  offered  in  evi- 
dence, and  thecourtoverruledlt, necessari- 
ly holding  that  it  exhibited  the  necessary 
Jurisdictional  facts;  and,  as  we  are  satis- 
fled,  within  the  rulings  of  this  court,  thnt 
the  record  discloses  a  want  of  Jurisdic- 
tion, and  Is  insuBlclent  for  the  parposes  of 
proof  offered,  it  ought  to  have  been  re- 
jected,  and  cannot  be  made  to  snstaln 
the  finding  that  the  road  alleged  to  have 
been  obstructed  was  a  legally  laid  out  and 
established  public  highway. 

Where  a  finUlnK  is  excepted  to  as  being 
without  any  evidence  to  support  it.  and 
that  fact  Is  made  to  appear  by  the  bill  of 
exceptions  containing  all  the  evidence  up- 
on that  point,  such  dndlng  will  be  disre- 
garded. This  was  expressly  ruled  in  Hlek- 
lin  McClear.  18  Or.  138, 22  Pac.  Kep. 
1057,  Thayek,  C.  J.,  saying:  "If  the  find- 
ings of  the  circuit  court  are  wholly  un- 
supported by  the  evidence,  and  that  fact 
Is  made  to  appear  by  a  bill  of  exceptions 
purporting  to  contain  all  the  evidence  up- 
on the  point,  this  court  would  disregard 
the  findings. "  It  Is  where  there  Is  some 
evidence  having  a  tendency  to  support  the 
finding,  aa  shown  by  the  hill  of  excep- 
tions, that  the  finding  is  to  be  regarded  as 
conclusive,  and  not  subject  to  review. 
Although  tills  phase  of  the  case  was  ar- 
gued to  sustain  the  finding  and  convlc< 
tlon.  It  is  clear  that  it  could  not  avail,  for 
the  reason  that  the  bill  of  exceptions  dis- 
closes the  evidence  upon  that  point,  which 
shows  the  finding  Is  wholly  unsupported 
by  the  evidence.  But  the  objection  to  the 
record  as  evidence  here  was  taken  to  Its 
admission  for  the  purposes  offered,  pre- 
cisely as  if  the  case  had  been  pending  be- 
fore a  Jury,  and  is  so  certified  tons;  and, 
as  this  objection  Is  fatal,  and  ought  to 
have  lieen  sustained,  the  case  properly 
ended  there,  and  with  it  the  contention 


now  urged  for  the  state,  which  has  like* 
wise  been  shown  to  be  without  merit.  In 
whatever  view,  therefore,  the  case  may  be 
considered  by  this  record,  the  Judgmeat 
must  be  reversed. 


Ktlk  v.  Rippet  et  al. 
(Supreme  Court  of  Oregon.   April  6, 1891.) 

BlAL-ESTATB  BbOEEB  —  POWBB  TO  SBU  —  PBB 
rOBXASOB — COXHIBSIOSS, 

1.  A  real-estate  hroker  empowered  to  sell 
real  property  fbr  a  commission  performs  bis  part 
of  such  contract,  so  as  to  be  entitled  to  his  com- 
mission, when  he  brings  to  his  employer  a  por- 
ch aser  able,  ready,  and  willing  to  purchase  the 
property  oii  the  terms  and  conditions  autborized 
Dy  his  employer,  althooab  the  sale  may  nob  be 
completed  Decsase  of  a  defect  in  the  title  ataowa 
by  the  abstraob  furnished  by  the  seller  to  suoh 
proposed  purchaser. 

2.  A  principal  cannot  accept  that  part  of  his 
agent's  acts  which  are  to  bis  Eulvanta^,  and  re- 
ject anotber  part  of  his  acts,  In  the  same  transac- 
tion. He  must  either  oooept  or  rejeot  the  tana- 
action  in  Its  entirety. 

(SyllabuM  by  the  Court) 

Appeal  from  circuit  court,  Jacksoncoan- 
ty;  It.  R.  Webstbu.  Judge. 

The  questions  of  law  argued  on  this  ap- 
peal arise  on  theflndi'igsof  the  trial  court* 
which  are  as  follows : 

"(1)  On  the  17th  of  April,  1889.  the  plain- 
tiff and  Uet(?ndants  made  an  agreement 
that,  It  the  plalutitt,  who  was  a  real-estate 
agent,  would  sell  for  the  defendants  a  cer- 
tain tract  of  land  containing  two  hundred 
and  fifty  acrei<,  owned  by  them,  they  would 
pa.v  him  two  hundred  and  fifty  dollars  for 
his  services  In  making  such  sale.  There 
was  no  time  stated  In  this  agreement 
wherein  this  sale  was  to  be  made. 

"  (2)  On  the  17tb  of  April,  1889,  the  plalii- 
tin  began  negotiations  with  one  £.  0. 
Kane  for  the  sale  of  said  land  to  him,  and 
as  the  result  of  said  negotiations  Kane 
orally  agreed  to  purchase  the  land  at  the 
price,  and,  upon  the  terms,  as  set  out  Id 
the  written  agreement,  which  Is  incorpo- 
rated In  the  third  finding  of  facts  herein. 
It  was  admitted  upon  the  trial  that  Kane 
was  able  to  purchase  this  land. 

"(3)  Plaintiff  prepared  a  written  agree- 
ment containing  the  terms  of  the  proposed 
sale,  which  the  defendant  signed.  Kane 
did  not  sign  this  agreement,  though  he 
was  willing  to  do  so,  afterwards  thought 
he  had  signed  It,  and  it  was  through  an 
ovei-sight,  and  for  no  other  reason,  that 
he  did  not  sign  It.  The  agreement  is  as 
follows:  'Articles  of  Agreement  for  War- 
ranty Deed.  Articles  of  agreement  made 
this  17th  day  of  April  in  the  year  of  our 
Lord  eighteen  hundred  and  eighty-nine, 
(1889.)  between  Chas.  G.  Rippeyand  Frank 
Amy,  both  ol  Central  Point,  Juckson  coun- 
ty, Oregon,  parties  *  I  the  first  part,  and  E. 
C.  Kane,  of  Ashland,  Jackson  county, 
Oregon,  party  of  the  second  part,  wit^ 
nessetn :  That  the  said  parties  of  thefirst 
part  hereby  covenant  and  agree  that.  It 
the  party  of  the  second  part  shall  first 
make  the  payments  and  perform  the  cove- 
nants hereinafter  mentioned  on  his  part 
to  be  made  and  performed,  the  said  parw 
ties  of  the  first  part  wtllconvey  and  assure 
the  party  of  the  second  partfn  fee-simple^ 
clear  of  all  Incumbrances  whatsoever. 
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by  a  goo6  and  snfficlent  warranty  deed 
and  abstract  ot  title,  tbe  following  lot, 
piece,  or  parcel  oF  ground,  Tie. :  The  west 
two  hundred  and  fifty  (260)  acres  ot  what 
lB  known  «b  the"  WatBon  Place, "and Bttn- 
ate  about  one  mile  north  of  Central  Point, 
Oregon,  and  farther  described  ae  the  two 
hundred  and  fifty  acres  lying  adjacent  to 
the  railroad  track.  And  tbe  said  party  of 
the  second  part  hereby  corenanta  and 
agrees  to  pay  to  the  said  parties  of  the 
firnt  part  the  sum  of  forty  dollars  ($40)  per 
acre,  and  ie  to  take  two  hundred  and  fifty 
acres,  mure  or  less,  according  to  tbe  fol- 
lowing provlelonB,  vis. :  If  there  be,  when 
surveyed,  two  hundred  and  fifty  aerea  on 
the  west  or  north-weet  Bide  of  Bear  creek, 
or  further  described  as  the  portion  adja- 
cent to  the  railroad  track,  then  the  party 
or  the  second  part  agrees  to  taketwo  hun* 
dred  and  fifty acreaot  land;  bntltltKboidd 
appear  from  the  nurvey.  In  getting  to- 
gether  two  hundred  and  fifty  acres  otland, 
Chat  five  acres,  or  lesB  than  five  acrea. 
should  come  on  the  east  or  north-east  side 
of  said  stream,  the  parties  ot  the  first  part 
agree  to  keep  that  amount  out  uf  the  two 
hundred  and  fifty  oeree;  and  the  party 
of  the  second  part  also  agrees  thatlf  more 
than  flvu  acres  Bhonld  by  a  aurvey  be 
shown  to  come  on  the  east  or  north-east 
Hide  ot  said  stream,  and  being  a  part  and 
parcel  necessary  to  make  the  said  two 
hundred  and  fifty  acres,  then  tbe  party  of 
the  second  part  agrees  to  accept  of  said 
land  on  the  east  or  north^aBt  side  of  said 
stream.  Fayuienia  to  bo  made  In  tbe  fol- 
lowing manner,  tIb.  :  Five  hundred  dol- 
lars In  band  paid,  tbe  receipt  whereof  Ib 
hereby  acknowledged,  and  the  balance  in 
two  payments,  as  follows,  vis. :  Three 
thousand  dollars  at  the  time  of  tbe  deliv- 
ery ot  a  good  and  sufficient  warranty  deed 
and  abstract  of  title  to  aatd  lend;  six 
thousand  five  hundred  dollars  on  or  before 
three  years  from  date  of  last  above  pay- 
ment. Interest  to  he  paid  at  the  rate  ot 
eight  percent,  per  annum  on  deterred  pay- 
ments, payable  annually,  all  In  U.  8.  gold 
coin  ot  the  United  States:  the  latter 
amount, six  thousand  fivehundred  dollars, 
to  be  secured  by  a  note  and  mortgage  on 
said  land ;  and  It  Is  understood  that  said 
mortage  shall  be  released  on  part  or  all 
of  said  land  at  any  time  that  the  party  of 
tb«  second  part  may  pay  the  amount  due; 
and.  ta  case  of  any  failure  uf  the  party  ot 
the  aecond  part  to  make  any  ot  the  pay- 
ments or  perform  any  ot  tbe  covenants  on 
bis  part  hereby  made  and  entered  Into, 
this  contract  shall,  at  the  option  of  tbe 
parties  of  the  first  part,  be  forfeited  and 
determined,  and  the  party  of  the  second 
part  shall  forfeit  all  claims  made  by  him 
on  this  contract,and  such  payments  shall 
be  recained  by  said  parties  of  the  first  part 
in  full  sQtlsTactlon  and  liquidation  of  all 
damages  by  them  sustained,  and  they 
Bhall  have  tlie  right  to  re-enter  and  take 
possesion  of  tbe  premises  aforesaid,  with 
all  the  Improvements  and  appurtenances 
thereunto  belonging.  It  Is  also  niutaally 
agreed  that  all  the  covenants  and  agree- 
ments herein  contained  shall  extend  to 
and  be  obligatory  upon  tbe  heirs,  admin- 
Istrators,  and  assigns  ot  the  respective 
parties,  in  evidence  whereof  the  partlefl 


of  these  presents  have  hereunto  eet  tbeir 
hands  and  seals  tbe  day  and  year  first 
above  written.  [Seal]  Chas.  G.  Bippbt. 
[Seal]  Frank  Amy.  Done  in  the  presence 
ot  C.  W.  Atbrs,  Frank  IimfNABT,  A.  T. 
Ktlb,  Jr.* 

"(4)  As  soon  as  tbe  contract  set  out  In 
the  third  finding  ot  fact  was  signed  by  the 
defendants,  Kane  paid  them  fivehundred 
dollars  under  said  contract,  which  they 
accepted. 

"(5)  Within  a  short  time  after  tbe  execu- 
tion of  the  agreement  as  set  out  In  the 
third  finding  of  fact,  aud  the  payment  of 
tbe  five  hundred  dollars  thereunder  aa  set 
out  In  the  fourth  finding  of  tact,  tbe  de- 
fendants furnished  to  Kane  an  abstract  of 
title  of  the  land  mentioned  In  said  agree- 
ment, prepared  by  an  abstractor  mut> 
uallj  agreed  upon  by  Kane  and  the  d^ 
fendanta.  Kane  submitted  this  abstraet 
to  bis  attorney,  who  advised  him  thattbs 
title  ot  tbe  defendants  to  said  laud  was  de- 
fective. 

"  (6)  Within  a  short  time  after  said  ab- 
stract mentioned  in  the  fifth  finding  of 
fact  had  been  furnished,  the  defendants  ex- 
ecuted tbelr  warranty  deed  tor  said  land 
to  said  Kane,  and  tendered  tbe  same  to 
him,  aud  they  were  willing  and  ready  to 
complete  tbe  sale  of  said  land  to  him. 

**  (7)  Kane  refused  to  accept  tbe  deed  so 
tendered  to  him  as  found  In  tbe  i^tb  find- 
ing ol  fact,  and  refused  to  accept  the  land 
under  said  deed,  and  refused  to  complete 
tbe  purchase  of  said  land,  and  to  pay 
tber^or.  as  provided  In  tbe  agreement,  al- 
leging asa  reason  forsuch  refusal  that  the 
title  of  said  defendants  was  not  perfect^ 
that  he  bad  been  so  advised  by  his  at- 
torney, and  that  the  title  was  not  satis- 
factory to  him. 

"  (8)  After  the  deed  had  been  tendered  to 
Kane,  as  found  In  the  sixth  finding  ot  fact, 
Kane  exhibited  to  Chas.  O.  Rippey.  one  of 
the  defendants,  a  purse  containing  a  quan- 
tity of  gold  coin,  and  said  he  was  ready 
to  pay  thethree  thousand  dollars  If  defend- 
ants could  and  would  make  him  a  good 
deed,  and  glvehim  a  clear  title  to  the  land, 
and  asked  to  see  the  deed,  which  Rippey 
thereupon  showed  him.  After  looking  at 
the  deed,  he  remarked  that  It  was  all  right 
If  It  was  not  for  tbe  abstract.  Rippey 
said  that  was  all  the  deed  they  could 
make,  and  Kane  took  his  money  and  left. 

**  (9)  Kane  would  have  accepted  said 
land,  and  paid  for  It  according  to  the 
terms  ot  said  agreement  set  out  In  the 
third  finding  of  tact.  If  tbe  title  ol  the  de- 
fendants thereto  bad  been  satisfactory  to 
him. 

"(10)  Tbe  defendnnte  have  not  paid  tbe 
plaintiff  tbe  amount  claimed  by  him  la 
this  action,  nor  any  part  tbei-eof. 

"As  a  conclusion  of  law  from  the  fore- 
going conclusions  of  tact,  I  find  that  the 
plalntID  Is  not  entitled  to  recover  In  this 
action,  but  that  the  defendants  are  en  ti- 
tled to  recover  from  the  plaintiff  their 
costs  and  disbursements  therein.  It  Is 
therefore  ordered  and  adjudged  that  tbe 
defendants  do  have  and  recover  of  and 
from  the  plaintiff  their  costs  and  disburse- 
ments herein,  taxed  at ——— dollars  and 
 cents. 

(Signed]  "LiomblB.Wbbsthb,  Judge.* 
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Hamwond  Jk  BHgf!S,toTapx*^]lant.  Wm. 
M.  Colvig  and  C.  w.  Kabler,  for  respond- 
ents. 

Straban,  C.  J.,  (after  stating  the  facts 
as  above.)  This  Is  a  Becond  appeal.  The 
re»ult  of  the  former  appeal  in  reported  lii 
19  Or.  186.  25  Pac.  Rep. 141.  Theonlyqnee- 
tfon  presented  by  this  record  Is  whether 
or  not  the  court  drew  the  correct  coocla- 
Blon  of  law  from  the  facts  found.  The 
plaintiff  was  a  real-estate  broker,  and  was 
employed  by  the  defendants  to  negotiate 
a  Hale  of  certain  real  estate  in  Jackson 
county,  forwhich  service  he  was  to  receive 
an  agreed  sum  of  f 250.  The  plaintiff  pro- 
dnced  a  purchaser  ready,  able,  and  wllUnfr 
to  purchase  tbe  property  on  the  terms 
prescribed  by  the  defendants,  and  the  de- 
fendants received  on  said  contract  f500, 
and  were  to  furnish  an  abstract  and  make 
deed,  etc.  When  the  abstract  was  fur- 
nished it  n  as  submitted  by  Kaue,  the  pro- 
posed purchaser,  to  his  attorney  for  his 
advice,  who  advised  him  that  such  ab- 
stract did  not  show  a  clear  title  tn  the  de- 
fendants, and  for  that  reason  vione  he  de- 
clined to  complete  the  purchase  after  hav- 
ing paid  $500  thereon.  In  construing  the 
language  of  the  cnntract  between  the 
plalntflT  and  defendants,  its  objects  and 
purposes  must  not  be  overlooked.  The 
plaintiff  had  no  power,  by  virtue  of  that 
contract,  to  complete  a  sale.  All  he  could 
do  was  to  find  a  purchaser  ready,  able, 
and  willing  to  buy  the  property  on  the 
terms  offered  by  tlie  defendants;  when  he 
had  done  this  he  had  performed  his  con- 
tract, and  was  entitled  to  thecompensation 
agreed  upon.  16Cent.Law  J.442;  22Cent. 
iMW  J.  126;  Hamlin  v.  Uchulte,  (Minn.)  27 
N.  W.  Bep.  SOI ;  Lincoln  v.  McCIatchle,  10 
Amep.Law  Heg.  637;  1  Warr.  Vend.  p.  237, 
8  26;  Loekwood  v.  Rose,  (Ind.)  2o  N.  E. 
Rep.  710;  Phelps  t.  Prusch,  (Cal.)  23  Pac. 
Rep.  1111;  Heinrlch  v.  Koon,  4  Daly,  74; 
Eutenberg  v.  Main,  47  Cal.  214;  Casady  v. 
Keely.  (Iowa,)  29N.  W.Rep.  4;^2,  Phelan  v. 
Gardner,  43  Cal.  306;  Reed's  Ex'ra  v.  Reed, 
S2 Pa. St. 420;  Duclos  v.CunninKham,102N. 
Y.  678,  6  N.E.  Bep.  790:  Reynolds  t.  Tomp- 
kins, 28  W.  Ya.  229;  Conklln  t.  Krakauer, 
(Tex.)  11  S.  W.  Rep.  117;  Tombs  v.  Alex- 
ander, 101  MflMS.  255;  Tyler  v.  Parr,  52 
Mo.  249;  Carpenter  v.  Rynders.  Id.  27S; 
Fox  v.  Rouse,  47  Mich.  658.  10  N.  W.  Rep. 
884;  Duty  v.  Miller,  43  Barb.  520:  Kock  v. 
Emmerllng.  22  How.  69:  McQavock  v. 
Woodllef,  20  How.  221 ;  Bell  v.  Kaiser.  50 
Mo.  150;  Hart  v.  Hoffman.  44  How.  Pr. 
168;  Barnard  v.  Monnot,  MS  N.  Y.  203. 
These  authorities,  and  miinerous  others 
that  might  be  cited,  conclusively  CHtablish 
the  proposition  contended  for  by  the  ap- 
pellant; but  It  was  claimed  on  behalf  of 
the  redpondcnis  that,  because  the  proposed 
purchaser  did  not  sign  the  contract  set 
out  In  the  findings,  the  plaintiff  was  not 
entitled  to  his  commiHSionu.  It  does  not 
appear  through  whose  overHlpch  t  tliat 
omission  occurred,  nor  in  it  nmterlal.  The 
plaintiff  brought  the  defendants  a  pur- 
chaser, and  thoy  undertook  to  enter  into 
a  contract  In  writing  with  him,  and  re 
ceived  $500  thereon.  If  the  omtsslun  oc- 
curred by  the  plaintiff's  fault,  the  defend- 
ants waived  their  right  of  objection  by  ac- 


cepting and  retaining  the  $^  paid  under 
the  contract;  if  through  their  own  fault, 
they  cannot  complain.  Wlnpenny  v. 
French,  18  Ohio  St.  469.  This  is  upon  the 
well-settled  rule  that  a  principal  cannot 
accept  that  portion  of  his  agent's  work 
that  Is  to  his  advantage,  and  repudiate 
the  residue.  He  must  accept  it  in  its  en- 
tirety, or  not  at  all.  It  is  evident  from 
the  findings  that  the  abstract  fumishccl 
by  the  defendants  upon  its  face  showed 
some  defect  in  the  defendants*  title. 
Whether  it  was  a  real  defect,  or  one  that 
was  only  apparent.  Is  not  shuwn  by  the 
findings.  If  it  was  a  real  defect,  and  the 
sale  failed  for  that  reason,  the  plaintiff 
would  be  entitled  to  fate  commission.  He 
was  not  responsible  for  the  condition  of 
the  defendants'  title.  If  the  defendants 
offered  for  sale  a  piece  of  land  the  title  tu 
which  was  not  marketable  it  was  not  the 
plaintiff's  fault.  In  the  ordinary  course  of 
businees,  the  title  would  probably  not  be 
examined  until  a  purchaser  was  found, 
and  it  was  the  defendants*  fault  not  to 
know  the  state  ot  their  title  before  they 
put  it  Qpon  the  market.  On  the  other 
hand,  it  the  defect  shown  by  the  abstract 
was  only  apparent,— some  cloud  that 
could  have  been  readily  removed, — it  was 
the  defendants'  duty  to  have  caused  its 
removal  at  once,  so  that  the  sale  should 
not  faaTe  fcdled  for  that  reason.  Without 
further  examination  ot  the  subject,  we  are 
satisfled  that  tbe  learned  circuit  Judge 
erred  in  his  findings  of  law,  and  that  tbe 
same  should  have  been  that  the  plaintiff 
was  entitled  to  recover  against  the  de- 
fendants the  amount  sued  for.  The  Judg- 
ment must  tlierefore  be  reversed,  and  the 
cause  remanded  to  the  court  below,  with 
directloDs  tu  find  the  law  In  accordance 
with  this  opiniun,and  to  render  Judgment 
thereon  tor  the  plalutllt. 

'  (S  Aria.  3021 

Persons,  Etc.,  in  Delinquent  List  of 
Maricopa.  County  tor  1888-89  Tenm- 
TOKr. 

In  re  Phcenix  &  M.  B.  Co. 

{Supreme  Court  of  Arizona.  Feb.  9,  1S91.) 

Xttdiah  Rbbebvations— Territobial  Jdrisdictiox 
—Taxation  or  Rah.boads. 

1.  In  the  absence  of  treaty  or  other  express 
exclusion,  the  dillereDt  Indian  reservations  be- 
come  s  part  of  the  territory  where  situate,  and 
subject  to  territorial  legislative  juriadictiou,  sub- 
ject, however,  to  the  power  of  the  general  gov- 
ernment to  make  regulations  respecting  the  In- 
dians, etc. 

2.  A  railroad  built  across  an  Indian  reser- 
vation in  the  territory  Is  sabject  to  taxation  by 
tbe  territory,  where  there  is  no  treaty  stipulation 
or  express  enilusion  against  the  Jurisdiction  of  the 
territory. 

{SylUOma  by  the  Court.) 

Appeal  from  district  ouurt,  Maricopa 

county. 

Clark  Churchill,  Atty.  Gen.,  and  Frank 
Cox,  for  appellant.  H.  N.  Alexander,  for 
the  Territory. 

QooiHNO,  C.  J.  The  territory  of  Arizona, 
appellee,  recovered  judgment  against  the 
Phveulx  &  Maricopa  Railroad  Company, 
appellant,  Id  the  court  below  for  taxes  on 
that  part  of  the  Phoenix  &  Maricopa  Bail- 


Digitized  by  Google 


Arb. )   PERSONS,  ETC,  IK  DELINQUENT  UST  FOB  1883-89  v.  TEBBITOBY.  811 


road  lyiiiff  In  the  boondarlCR  of  the  Gila 
Slver  Indian  Beservatlon,  in  this  terri- 
tory. It  iB  claimed  bj  app<!llant  that 
the  territory  has  no  Juritidlctlnn  within 
the  said  reserratlnn.  or  legislative  control 
over,  and  consequently  do  power  to  tax, 
property  situate  therein.  If  the  reserva- 
tion is  to  be  considered  ae  exclusively 
onder  the  JnrlHdictlon  of  the  United 
States,  the  same  as  plocea  purchased  hy 
the  United  Ktutes  within  the  bounduries 
of  atateH,  and  with  the  consent  of  enid 
Btates,  and  for  the  parpoete  of  forta,  arse- 
nals, inaRQzincs.dock-yurdH,  etc.,  as  seems 
to  be  auHumed  by  appellant,  then  the 
contention  of  appellant  would  besupport- 
ed  by  a  great  welcht  of  authority,  and 
wonld  prevail  In  this  case,  provided  the 
proposition  app11e<1  to  a  raiJrood  track 
part  of  which  la  sitaate  within  and  part 
without  the  boundaries  of  the  reservation. 
In  other  words,  we  conceive  it  to  be  the 
law  that  property  situate  wholly  within 
boundaries  exclusively  within  the  Jurisdic- 
tion of  the  legislative  power  of  the  United 
States  cannot  be  taxed  by  the  territory 
within  which  It  may  be  situate.  But  Is 
tbe  reservation  within  or  outside  of  the 
legislative  control  of  this  territory?  The 
organic  act  provides  as  follows;  "Sec. 
1839.  Nothing  in  this  title  shall  be  con- 
strued to  Impair  the  rights  of  personal 
property  [should  be  'persons  or  proper- 
ty'] pertaining  to  the  Indians  In  any  ter- 
ritory, ho  long  as  such  rights  remain  un- 
extlngnlshed  by  treaty  between  the  Unit- 
ed States  and  such  Indians,  or  to  include 
any  territory  which,  by  treaty  with  any 
Indian  tribe,  is  not,  without  the  consent 
of  such  tribe,  embraced  within  the  territo- 
rial limits  or  Jurisdiction  of  any  state  or 
territory;  but  all  snch  territory  shall  be 
excepted  out  of  the  boundaries,  and  con- 
stitute no  part  of  any  territory  now  or 
hereafter  organized  until  such  tribe  signi- 
fies Its  assent  to  the  president  to  be  era- 
braced  within  a  particular  terHtory.  Sec. 
1H40.  Nor  shall  anything  iu  this  title  be 
construed  to  affect  the  authority  of  the 
ITnited  States  to  malce  any  regulations  re- 
specting the  Indians  of  auyterritory, their 
lands,  property,  or  rights,  by  treaty,  taw, 
or  otherwlse.ln  the  same  mannerasmlght 
be  made  If  no  temporary  government  ex- 
isted, or  as  hereafter  established  In  any 
snch  territory."  Section  1830  provides. 
In  short,  that  where  there  Is  atreaty  with 
en  Indian  tribe,  providing  that  they  shall 
not  be  Included  In  any  territory  without 
their  assent  expressed  to  the  president, 
they  shall  not  be  Included  until  their  as- 
sent Is  given.  If  there  exists  a  treaty  be- 
tween thegovernment  of  the  United  States 
and  tbe  Pima  and  Maricopa  Indians  con- 
tainlngsuch  a  provision,  then  thel'-  reserva- 
tion is  outside  of  the  nolitical  Jurisdiction 
of  this  territory.  If  there  Is  no  snch  trea- 
ty, and  there  Is  no  act  of  congress  except- 
ing their  reservation  out  of  the  operation 
of  the  organic  act,  then  it  would  seem  that 
the  reservation  becomes  a  part  of  the  ter- 
ritory for  legislative  and  Jndieial  control. 
Section  1840  provides  that  nothing  con- 
tained In  this  title  shall  be  construed  to 
affect  the  authority  of  the  United  States 
to  malEe  any  regulations  rest>ecttng  the  In- 
diana of  tbe  territory,  tbetr  landa,  proper- 


ty, or  rights,  etc.  Thus  It  will  be  seen 
that  the  autiiorlty  of  tlie  United  States 
over  the  Indians  Is  not  to  be  interfererl 
with  by  the  territory.  Of  course,  so  long 
HB  it  Is  a  territory,  tlie  authority  of  con- 
gress is  paramount  in  and  ontBldeof  the 
reservation.  But  this  does  not  prevent  the 
exercise  of  the  territorial  legislative  func- 
tions in  or  outside  ol  the  reservation.  In 
the  absence  of  treaty  or  otlier  express  ex- 
clusion, the  reservation  becomes  a  part  of 
the  territory,  anhjeet,  however,  to  the 
power  of  the  general  government  to  make 
regulations  respecting  the  Indians,  etc. 

There  Is  nothing  to  show,  nor  dtjes  the 
court  Ifnow  Judicially  or  otherwise,  that 
there  ever  was  any  treaty  between  the 
government  and  the  Indian  tribe  or 
tribes  on  the  reservation.  The  case  in  102 
U.S.  145,  {Langford  v.  Monteith,)  la  dl- 
rwtly  in  point.  We  make  the  following 
quotations:  "Langford,  thft  plaintlH  In 
error,  wiio  was  plaintiff  below,  brought 
an  action  before  a  Justice  of  the  peace  In 
the  nature  of  forcible  detainer,  to  recov- 
er of  Charles  E.  Monteith  tliy  possession 
of  buildings  and  grounds  occupied  hy  the 
latter  under  the  agent  for  the  United 
States  for  the  Ne«  Perce  Indiana. "  Pass* 
Ing  the  first  ground  of  defense,  the  oy>lnlon 
says:  "Another  allegation  of  the  defense 
Is  that  the  property  is  situated  within  an 
Indian  reservation,  to  which  the  Indian 
title  has  never  been  extinguished,  and 
tlierefore  forms  no  part  of  the  territory  of 
Idaho.  Of  course,  if  this  latter  allegation 
be  true,  neither  the  Justice  of  the  pence  be- 
fore whom  the  case  was  tried  first,  nor 
the  district  court  to  which  It  afterwards 
came  by  appeal,  had  any  Jurisdiction 
over  it.  The  opinion  of  this  court  in  Hark- 
ness  V.  Hyde.  9S  U.  S.  478.  Is  relied  on  by 
the  defendant.  The  principle  announced 
In  that  case  la  aound,  namely,  that  when, 
by  an  act  of  congresa  organising  a  terri- 
torial government,  lands  are  excepted  out 
of  the  jurisdiction  of  the  government  thus 
brought  Into  existence,  they  constitute 
no  part  of  such  territory,  although  they 
are  Included  within  Its  bonndaries.  Con- 
gress, from  which  the  power  to  exerclae 
the  new  jarisdlctlon  emanates,  has  un- 
doubted authority  to  exclude  therefrom 
any  part  of  the  soil  of  the  United  States, 
or  of  that  whereto  the  Indians  have  the 
possessory  title,  when  by  our  solemn  trea- 
ties with  them  a  stipulation  to  that 
effecc  had  been  made. "  Theoplnlon  further 
says:  "This  court  In  Harkness  v.  Hyde, 
supra,  relying  upon  an  imperfect  extract 
found  in  the  brief  of  counsel,  inadvertently 
Inferred  that  the  treaty  with  the  Sho- 
shones.  like  that  witli  the  Shawnees.  con- 
tains a  clause  excluding  the  lands  of  the 
tribe  Irom  territorial  or  state  Jurisdiction. 
In  this  caBo  it  seems  we  were  laboring  un- 
der a  mistake.  Where  no  such  clause,  or 
langnage  equivalent  to  it,  1b  found  in  a 
treaty  with  Indians  within  the  exterior 
limits  of  Idaho,  the  lands  held  by  them 
are  a  part  nf  t>e  territory,  and  subJfHit  to 
its  Jurisdiction,  so  that  process  may  run 
there,  however  the  Indians  themselves 
may  be  exempt  from  tliaC  Jurisdiction. 
As  there  is  no  such  treaty  with  the  Nea 
Perce  tribe,  on  whose  reservation  the 
premiaes  In  dlsputa  are  situated,  and  u 
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ttUvlsasirit  between  white  men,  dtlwnB 
of  the  Unltea  States,  the  Jiutlce  ol  the 
peace  had  Jarisdlction  of  the  parties,  If  the 
subject-matter  was  one  of  which  he  could 
take  cognlsaoce.  **  The  title  to  real  estate 
bavins  been  raised.  It  was  held  that  be 
bad  not  jurisdiction  of  the  subject-mat- 
ter. This  is  a  decision  of  the  supreme 
court  of  the  United  States  to  the  effect 
that,  In  the  absence  of  treaty  stipulation, 
a  Justice  of  the  peace  would  have  Jurisdic- 
tion over  persons  and  property  on  a  reser- 
TatloD.  The  Idaho  act  was  substantial- 
ly, and  almost  literally,  the  same  as  the 
organic  act  of  this  territory  in  that  par- 
ticular. In  U.  S.  V.  McBratney.  304  U.  S. 
621,  It  Is  held  that  the  circuit  court  of  the 
United  States  fur  ths  district  of  Colorado 
had  no  Jurisdiction  to  try  a  white  man 
for  the  murder  ol  a  white  man  on  the  Ute 
reservation,  In  the  state  of  Colorado. 
There  a  treaty  existed  between  the  Unit- 
ed States  and  the  Ute  Indians,  and  among 
other  provisions  there  was  the  provlfilon 
"that  a  certain  district  of  country  therein 
described  should  be  set  apart  for  the  abso- 
lute and  undlBpiited  useand  occupation  of 
the  Indians  therein  numed,  *  »  *  and 
that  no  persons  except  those  therein  au- 
thurized  so  to  do,  and  except  such  officers, 
agents,  and  employes  ol  the  government 
as  might  be  authorised  to  enter  upon  In- 
dian reservations  In  discbarge  of  the  du- 
ties enjoined  by  law,  should  ever  be  per- 
mitted to  pass  over,  settle  upon,  or  reside 
in  the  territory  so  described,  except  as 
otherwise  provided  in  the  treaty. "  The 
act  admitting  Colorado  into  the  Union  as 
a  state  provided  (or  its  admission  upon 
an  equal  tooting  with  the  original  states 
In  all  respects  whatsoever.  It  was  held 
that  this  language,  notwithstanding  the 
treaty,  subjecting  the  reservation  to  the 
state  Jurisdk-tlon,  transferred  the  Jurisdic- 
tion to  try  the  defendant  lormurder  with* 
In  the  reservation  to  the  state  court,  the 
reservation  not  being  expressly  excepted 
out  of  the  state  Jurisdiction.  In  U.  S.  v. 
Ward,  1  Woolw.  1,  the  circuit  court  held 
that  the  state  courts  had  no  Jurisdiction 
lo  the  lands  of  the  Shuwneea.  But  there 
was  a  treaty  that  their  lands  should  nev- 
er be  brought  within  the  bounds  of  an.T 
state  or  territory,  or  subject  to  the  laws 
thereof. 

The  appellant  Is  evidently  misled  by  fall- 
Ing  to  note  ttae  distinction  between  reser- 
vations with  treaties  providing  against 
tli^r  being  Included  in  territorial  and 
state  Jurisdictions  and  reservations  hav- 
ing no  such  treaty  stipulation.  But,  even 
if  there  had  been  such  treaty  stipulation, 
a  subsequent  act  of  congress  In  conflict 
with  it  would  prevail  over  It.  Cherokee 
Tobacco,  11  Wall.  621.  says:  "A  treaty 
may  supersede  a  prior  act  of  congress, 
and  an  act  of  congress  may  supersede  a 
prior  treaty."  But  appellant  cltesa  num- 
ber of  cases  holding  the  authority  of  the 
United  States  to  be  exclusive  In  certain 
places  and  districts,  and  denying  the  au- 
thority ol  state  or  wrltory  therdn. 
These  cases  are.  however,  a  class  unto 
themselves,  and  come  under  a  provision  of 
the  constitution  of  the  United  States.  The 
provision  Is  as  follows:  "Congress  shall 
have  powor  to  exerdae  exclnslTs  lexisla- 


tion  In  all  eases  whatsoerer  over  racb  dis- 
trict (not  exceeding  ten  miles  square)  as 
may,  by  cession  of  particular  states  and 
the  acceptance  of  congress,  become  the 
seat  of  the  government  of  the  United 
States,  and  exercise  like  authority  over 
all  such  places  purchased  by  the  consent 
of  the  legislature  of  the  state  In  which  the 
same  shall  be,  for  the  erection  of  forts, 
magazines,  araenals,  dock-yards,  and  oth- 
er needful  buildings.**  The  origin  and  ef- 
fect of  this  provision  Is  somewhat  curious 
and  Intorentlng.  The  origin  and  scope  of 
the  provision  Is  to  be  found  In  Bailroad 
Co.  V.  Lowe,  114  U.  S.  62fi.  5  Sup.  Ct.  Rep. 
995.  It  hi  there  said:  "The  necessity  of 
the  supreme  legislative  authority  over  the 
seat  of  government  was  forcibly  impressed 
upon  the  members  of  the  constitutional 
convention  by  occurrences  which  took 
place  near  the  clone  of  the  revolutionary 
war.  At  that  time,  while  consrress  was 
In  session  In  Philadelphia,  It  was  sur- 
ruuDded  and  insulted  by  a  body  of  muti- 
neers of  the  continental  army."  In  giving 
an  account  of  this  proceeding,  Mr.  Bawle. 
in  his  treatise  on  the  Constitution,  says  of 
the  action  of  congress:  "It  applied  to  the 
executive  authority  of  Pennsylvania  tor 
defi^nse,  but,  under  the  lU-eoncelved  con- 
stitution of  the  state  at  that  time,  the 
executive  power  was  vested  In  a  council 
consisting  of  thirteen  members,  and  they 
possessed  or  exhibited  so  little  energy  and 
such  apparent  intimidation  that  the  con- 
gress indignantly  removed  to  New  Jer^ 
sey,  whose  Inhabitants  welcomed  it  with 
promises  of  defending  It.  It  remained  for 
some  time  at  Princeton  without  being 
again  Insulted,  till,  for  the  sake  of  great- 
er convenience,  it  adjourned  to  Annapolis. 
The  general  dissatisfaction  with  the  pro- 
ceedings uf  the  executive  authority  ctf 
Pennsylvania,  and  the  degrading  spec- 
tacle of  a  fugitive  congress,  suggested  the 
remedial  provisions  now  under  considera- 
tion. " 

The  effect  and  scope  of  this  constitution- 
al provision  is  illustrated  In  a  number  of 
cases,  extracts  from  several  of  which  are 
set  out  In  114  U.  S.  628.  6  Sup.  Ct.  Bep.  997, 
which  case  Is  cited  and  relied  upon  by  ap- 
I>ellant.  We  will  notice  a  few  of  thssecases, 
and  It  will  be  readily  seen  that  they  are  very 
dlfferenttrom  the  case  under  consldiratlon. 
In  Com.  V.  Clary,  8  Mass.  72,  "  the  supreme 
court  of  Massachusetts  held  that  tbecourta 
of  the  commonwealth  could  not  take 
cognisance  of  offenses  committed  upon 
lands  in  the  town  ofSpringflold  purchased 
with  theconeent  of  the  commonwealth  by 
the  United  States,  for  the  purpose  of  erect- 
ing arsenals  upon  them.  That  wasthecaae 
of  a  prosecution  against  the  defendant  for 
BellingspirituouB  liquors  on  the  lands  with- 
out a  license,  contrary  to  a  statute  of  the 
state,  but  the  court  held  that  the  law  had 
no  operation  within  the  lands  mentioned. 
'The  territory,"  It  says,  'on  which  the  of- 
fense charged  Is  agreed  to  have  been 
committed  Is  the  territory  of  the  Uolted 
States,  over  which  the  congress  have  the 
ezelnsivepowerof  l^slation."*  In  Mitch- 
ell V.  Tlbhetts.  17  Pick.  298,  It  was  held 
"that  a  vessel  employed  In  transporting 
stone  from  Maine  to  the  navy-yard  In 
Oiarleaton,  Mans.,  a  place  parctaaaed  1^ 
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the  United  States  with  the  consent  of  the 
■tate,  was  not  employed  In  transporting 
stone  within  the  common  wealth,  and 
therefore  committed  no  offense  In  disre- 
Kardlng  the  etatnte  making  certain  re- 
qoli«m«aitB  ol  veesels  thus  employed." 
The  court  said :  "To  bring  a  vemel  within 
the  description  of  the  statate.  she  must  be 
employed  In  landing  stone  at,  or  taking 
stone  from,  some  place  In  the  common- 
wealth, and  that  the  law  of  Massachn- 
setts  did  not  extend  to  and  operate  with- 
in the  tprrttory  ceded ;  adopting  the  prin- 
ciple of  Its  previous  decision  In 8 Mass." 
"In  Sinks  v.  Bees,  10  Ohio  St.  806,  the  qa«e- 
tlon  came  before  tbe  supreme  court  of 
Ohio  ns  to  the  effect  of  a  proviso  In  an  act 
of  that  state  ceding  to  the  United  Btates 
Its  Jurisdiction  over  land  within  her  ilmltw 
for  the  purposes  of  a  national  asylum  for 
disabled  volontew  aoldten,  which  was 
that  nothing  In  the  act  should  be  consid- 
ered to  prevoit  the  offleere,  employes,  and 
Inmates  of  the  asylum  who  were  qnallfled 
voters  of  the  state  from  exercising  the 
right  of  suffrage  at  all  township,  cttunty, 
and  state  elections  In  the  township  In 
which  the  national  asylum  should  be  lo- 
cated ;  and  It  was  held  that  upon  the  pur- 
chaie  of  the  territory  by  the  United  States, 
wttii  tbe  consent  of  tbe  legislature  of  tbe 
•tate,  the  general  government  became  In- 
veated  with  exclusive  Jurisdiction  over  It 
and  Ihi  appurtenances,  In  all  cases  whatso- 
•ver.  and  that  the  Inmates  of  said  asylum 
resident  within  the  territory,  being  with- 
in Bucb  exclusive  Jurisdiction,  were  not 
raldeotB  of  the  state  so  as  to  entitle  them 
to  vote,  within  the  meanhig  ol  tbe  consti- 
tution which  conferred  elective  franchise 
npon  residents  alone." 

But  these  cases  are  clearly  distinguish- 
able from  this  case.  They  come  within 
the  provision  of  the  constitution  confer- 
ring exclusive  Jurisdiction  "over  all  places 
purchased  by  the  consent  ot  the  legisla- 
tnre  of  the  state  In  which  the  same  shall 
be,  for  the  erection  of  forts,  magacines,  ar- 
•enals,  dock-yards,  and  other  needful  build- 
ings." The  reason  and  purpose  of  the  ex- 
clusive Jurisdiction  in  such  places  does  not 
etxist  on  Indian  reservations.  8tory,  In  his 
Commentaries  on  the  Constitution,  says: 
"  If  there  has  been  no  cession  by  tbe  state 
of  tbe  place,  although  It  has  been  con- 
stantly occupied  and  used,  under  purchase 
or  otherwise,  by  tbe  United  States  for  a 
fort  or  arsenal,  or  other  constitutional 
purpose,  the  state  JurisdictloD  still  remalUH 
complete  and  perfect ; "  and  In  support  ot 
his  statement  refers  to  People  v.  Godfrey, 
17  Johns.  225.  In  that  ease  the  conrt  says: 
''if  tbe  United  Htates  bad  the  right  of  ex- 
cluiAve  legislation  over  the  fortress  of 
Niagara,  they  would  have  also  exclusive 
Jurisdiction.  But  we  are  of  opinion  that 
the  right  of  exclusive  legislation  within 
the  territorial  limits  of  any  state  can  be 
aoinired  by  the  United  States  only  in  tbe 
mode  pointed  out  In  tbe  constitution,— by 
purchase  by  consoit  of  the  legislature  of 
the  state  in  which  the  same  shall  be,— for 
tbe  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  hulldings. 
The  essence  of  that  provision  is  that  the 
state  shall  fredy  cede  the  particular  place 
to  the  United  States  for  one  of  the  speclfle 
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and  enumerated  objects."  *•  •  •  Where, 
therefore,  lands  are  acquired  In  any  other 
way  by  the  United  States  within  the  limits 
of  thestate  than  by  purchase  with  hereon- 
sent,  they  will  hold  the  lands  subject  to 
this  qualification:  thatit  upon  them  forts, 
arsenals,  or  other  public  buildings  are 
erected  for  the  uses  c»  tbe  general  govern- 
ment, such  buildings,  with  their  appurte- 
nances, as  Instrumentalities  for  the  execu- 
tion of  Its  powers,  will  be  free  from  any 
such  Interference  and  Jurisdiction  ot  the 
state  as  would  destroy  or  Impair  their 
effective  use  for  the  purposes  designed." 
Appellant  contends  that  the  owner  of  the 
right  of  way  Is  the  Indians,  says  so  In  ex- 
press terms,  and  says:  "You  can't  tax  it, 
and  no  Uen  can  exist  on  such  land. "  The 
right  of  way  Is  distinct  from  the  owner- 
ship ol  the  soil.  Tbe  government  has 
granted  tbe  right  ot  way,  and  the  Indians 
have  eonsented  to  It.  That  they  have  no 
title  to  the  soil,  but  a  mere  occupancy.  Is 
welt  settled.  In  Johnson  v.  Mcintosh,  8 
Wheat.674.lt  Is  decided  that  the  title  to 
the  soli  is  In  the  sovereign,  though  the 
land  maybe  In  tbe  occnpanry  of  the  In- 
dian tribes;  that  the  right  ot  tbe  Indians 
consists  in  the  right  of  occupancy,  and 
does  not  Interfere  with  the  transfer  ot  the 
soil  by  the  sovereign  or  Its  grantees.  This 
conclusion  Is  reached  after  a  careful  and 
exhaustive  review  ot  the  wholesubject.ln  a 
case  where  the  grantee  of  the  Indian  title 
held  by  a  perfect  title,  if  the  Indians  could 
acquire  and  convey  a  good  title  to  the 
sail.  But  it  Is  argued  that  the  land  be- 
longs to  tbe  Indians  upon  and  over  wbleb 
tbe  track  and  improvemento  exist,  and 
cannot  be  sold  for  taxes.  That  the  rights 
of  tbe  Indians,  whatever  they  may  be,  can- 
not be  sold  for  taxes,  Is  quite  clear.  The 
proceeding  Is  not  to  sell  anything  not  be- 
longing to  appellant.  Tbe  track  of  the 
railroad,  and  Its  right  of  way,  Is  charged 
with  the  taxes  assessed  sgalnst  It,  and 
only  the  property  upon  which  the  chance 
exists  is  liable  to  sale,  and  the  title  to  no 
other  property  would  pass  thereby.  That 
the  railroad  track  and  right  of  way  may 
be  sold  for  taxes  Is,  we  thiuk,  too  obvious 
to  require  argument  or  citation  ot  author- 
ity. That  part  of  It  within  the  reserva- 
tion may,  in  onr  opinion,  be  fairly  consid- 
ered as  subject  to  taxation  by  reason  of 
the  grant  of  the  government  and  the  con- 
sent of  the  Indians,  and  as  being  a  part  ol 
a  great  public  highway  for  railroad  pnr^ 
poses,  independent  of  the  question  of  gen- 
eral Jurisdiction,  above  discussed  and  de- 
cided. The  Item  of  Interest  from  May 
6, 1889,  to  February  6, 1890,  amounting  to 
9106.30,  being  interest  on  taxes.  Is  disal- 
lowed. There  Is  no  other  error,  and  Judg- 
ment will  be  entered  for  the  proper 
amoant. 

KiBSBT  and  Sloan,  JJ.,  concur. 

06  Colo,  m 

Stbicklbb     CiTT  or  tOLORAoo  SpUHes. 

(aupram  Court  qf  Colorado.  April  8,  IML) 
W&TBR-Risnn  —  Prioh  Appbofrmtion— TBim- 

TBK  OT  RlOBV^-COUPINBATION— CONBTrrunOKAL 

lav. 

1.  Tbe  fnndaoiental  principle  ot  ovr  mtem 
«f  wstsr^lchtB  Is  thftt  priority  In  point  of  ttns 
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gives  supcrioHty  of  right  among  approprlators 
lor  like  beneficial  purposes. 

2.  The  rights  of  a  prior  appropriator  from  a 
stream  cannot  be  impaired  subsequent  appro- 
priations ol  water  from  its  tributaries. 

3.  A  prior  appropriator  of  water  from  a 
stream  may  change  the  point  of  diversion  and  the 
place  of  use  without  losing  his  priority  provided 
the  rights  of  others  are  not  ii^uriously  afleoted 
by  such  change. 

4.  A  priority  to  the  use  of  water  for  irriga- 
tion is  a  property  right,  and  may  be  sold  and 
transferred  separately  from  tbe  land  in  conneo- 
tiou  with  which  the  right  ripened. 

5.  Rights  acquired  to  the  use  of  water  for  ir- 
rigation, prior  to  the  adoption  of  our  state  con- 
stitution, cannot  be  taken  by  a  olty  for  the  do- 
mestio  use  of  Its  inhabitaata,  withont  componsa- 

l!0Q. 

e.  The  provisions  of  the  constitation  operate 
prospectively  only,  unless  a  contrary  Intention 
ulearly  appears  ttom  the  words  employed. 
(Syllabua  by  ttie  Court.) 

Error  to  district  coart,  El  PaBO  coanty. 

This  Is  an  agreed  case  submitted  for  de- 
clflion  without  Bolt,  under  chapter  i!4  of 
the  Code.  The  section  permitting  tlieanb- 
miaaion  reads  an  ToiIuwr:  "Parties  tea 
questluD  in  difference,  which  might  be  the 
BUblect  of  u  civil  action,  may,  without  ac- 
tion, agree  upon  a  case  containing  the 
facts  upon  which  the  controversy  depends, 
and  prasent  a  submission  ol  the  sume  to 
any  court  which  would  have  Jurisdiction 
11  an  action  bad  been  brought;  but  itmuBt 
appear  by  atlidavit  that  the  controversy 
Is  real,  and  the  proceedings  in  good  faith, 
to  determine  the  rights  ol  the  parties. 
The  court  shall  thereupon  hear  and  de- 
termine the  case*  and  render  Judgment 
thereon,  as  If  an  action  were  depending." 
Section  278,  Code  1887.  The  present  con- 
troversy has  reference  to  an  attempted  In- 
crease by  the  city  of  Colorado  Springs  of 
Its  water  supply,  such  Increase  becoming 
necessary  on  account  of  the  gmwth  of  the 
city  ;  the  city  being  about  to  purchase 
from  the  owners  of  water-rights  for  agri- 
culture such  rights,  to  the  end  that  the 
water  may  be  diverted  to  the  use  of  the 
city.  The  plaintiff,  a  cittzen  and  tax-payer 
ol  the  city,  and  an  owner  of  a  water- 
right  for  irrigation  purposes  upon  Fount- 
ain creek,  hereinafter  mentioned,  seeks  to 
restrain  the  city  authorities  from  its  con- 
templated action.  The  agreed  statement 
of  facts  Is  as  follows:  "(1)  That  the  de- 
fendant Is  a  muntcipnl  cortioration,  being 
«  city  of  the  second  class  ol  this  state,  and 
has  and  maintains  a  system  of  water- 
works for  the  purpose  of  furnishing,  and 
through  which  it  furnishes,  Its  Inhabitants 
with  water,  (li)  That  the  plaintiff  Is  a  cit- 
izen and  tax-payer  of  the  city  of  Colorado 
Springs,  and  an  owner  of  a  water-right 
for  Irrigation  parposes.  upon  the  Fount- 
ain creek,  hereinafter  mentioned,  that  Is 
prior  in  right  to  any  appropriation  of 
water  made  by  the  defendant,  and  which  Is 
impaired  by  the  defendant's  appropria- 
tions of  water.  (3)  Thatheretofore.in  the 
year  1878.  defendant  constructed  a  pipe- 
line and  reservoir,  and  supplied  and  still 
supplies  them  with  water,  from  Buxton 
creek,  above  the  town  of  Manitou;  and 
that  in  the  year  1889,  to  supply  the  In- 
creHHed  wants  of  its  inliaUltants.  defend- 
ant greatly  enlarged  the  capacity  of  said 
plpe-Uue,  reservoir,  and  water- works  sys- 


tem, and  to  supply  them  now  requires 
about  •  •  •  million  gallons  of  water 
dally,  and  exceeding  the  flow  of  water  in 
said  Ruxton  creek ;  that  the  waters  of  the 
Ruxton  and  the  Fountain  creeks  flow  to- 
gether In  the  town  of  Manitou,  and  that 
the  waters  of  said  creeks  at  their  Junction 
are  naturally  of  about  equal  volume:  that 
said  Ruxton  creek  is  about  five  miles  in 
length,  and  Is  fed  and  formed  by  a  number 
of  streams  coming  together  above  the 
place  of  intake  of  defendant's  pipe*lfne, 
all  of  which  Is  substanllally  shown  by 
the  map  herewith  filed.  (4)  That  defend- 
ant has.  for  tbe  purpose  of  supplying  Its 
said  water-works,  the  first  priority  of 
water-rights  upon  said  Buxtou  creek,  b«t 
that  there  are  upon  the  Fountain  creek, 
below  the  point  where  said  Ruxton  creek 
and  Fountain  creek  flow  together,  a  great 
number  of  water-rights  for  Irrigation  aud 
ranch  purposes,  prior  todefendaJit's  right, 
upon  said  Buxton  creek,  snfiiclent  to  take 
all  the  waters  ol  Fountain  creek,  after  re- 
ceiving the  waters  of  Ruxton  creek.  (o> 
Thatdcfendant  takes,  aud  will  continue  to 
take,  for  Its  said  use,  substantially  kll  of 
the  waters  ol  Buxton  creek,  so  that  no 
waterot  Ruxton  creek  will  reach  Fonutain 
creek.  (6)  That,  In  addition  to  the  said 
plpe-Une,  said  defendant  is  tbe  owner  of  a 
certain  ditch  or  canal,  known  as  tbe'El 
Paso  County  Canal.*  which  takes  wuter 
directly  from  the  said  Fountain  creek,  for 
the  use  of  Its  inhabitants.  (7)  That  de- 
fendant requires  both  the  said  pipe-line 
and  the  said  ditch  to  furnish  the  necessary 
supply  of  water  for  the  use  of  its  Inhabit- 
ants. (8>  That  the  water  taken  from 
Buxton  creek  aforesaid,  through  defend 
ant's  pipe-line,  is  continuously  used  by  its 
Inhabitants,  through  its  hydrants,  fur 
culinary,  drinking,  general  household  pur- 
poses, Biirlnkling  lawns  and  streets.  In 
business  houses,  livery  stables,  etc.,  while 
the  water  taken  through  said  dlteh  or 
canal  Is  used  by  defendant  to  Irrigate 
lawns,  parks,  trees  upon  its  streets,  small 
gardens,  truck  patches,  etc.,  continuously 
from  April  to  October  of  each  year.  (9> 
That  the  defendant's  said  ditch  was  by 
the  district  court  of  El  Paso  county,  in 
the  year  1882,  In  the  adjudication  of  tbe 
priorities  of  water-rights  of  water  district 
No.  10,  adjudicated  to  be  No.  32,  and  said 
original  pipe-line  was  then  In  like  manner 
adjudicated  to  be  No.  1  on  Ruxton  creek, 
and  that  there  are  HI  appropriations  of 
water  upon  said  Fountain  creek  that  are 
prior  to  the  defendant's  sold  ditch,  wblch 
are  of  capacities  sufiiclenl,  in  times  of 
scarcity,  to  take  all  of  the  waters  of  said 
creek  for  agricultural  purposes;  so  that. 
In  order  that  defendant  have  the  use  of 
water  when  It  needs  It,  It  must  to  a  great 
extent  interfere  with  said  appropriations 
that  are  prior  to  Its  ditch  and  pipe-lines, 
and  including  the  said  water-rights  of 
plaintiff.  (10)  That  the  defendant  has 
continuously,  Including  tbe  mouths  from 
April  to  October  of  each  year,  since  the 
year  1871  to  the  present  year,  taken  from 
tbe  waters  of  said  Fountaincreek, through 
its  said  El  Puso  county  canal,  water  to 
the  capacity  of  said  canal;  and  also  has 
taken  continuously,  through  its  said  orig- 
inal pliie-llne,  ol  the  water  of  said  Buxton 
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creek,  continnouBly  since  the  year  1878, 
waters  to  the  fall  capacity  ol  nald  orlf^- 
nal  pipe-line,  claiming  It  had  a  right  so  to 
do:  and  tbongh  the  plalDtlff  and  other 
prior  aporopriatorB  of  water  of  said 
Foantaln  crt^k  have  been  to  a  greater  or 
lettti  degree,  for  and  during  each  of  aald 
periodd.  Injuriously  affected  thereby,  they 
have  failed  to  object  thereto,  and  to  as- 
sert any  prior  righta  of  appropriation  be 
or  they  had  to  the  water  so  taken  by  the 
defendant;  yet  said  persons.  Including  the 
plaintiff,  now  clalno  damages  therefor  of 
ttaedefendant.and  the  fall  amount  of  their 
respective  original  appropriations,  with- 
out diminution  of  thfr  amounts  so  taken 
and  appropriated  by  the  defundant,  which 
defendant  will  pay  to  them  unless  enjoined 
by  this  court.  (11)  That  many  of  the  per- 
sons holding  priorities  upon  said  Fonn- 
tatn  creek  over  the  defendant,  and  who 
are  Injuriously  affected  by  defendant's  said 
appropriation  of  water,  do  not  take,  and 
never  have  taken,  through  their  respective 
canals  or  ditches,  water  to  the  amount 
decreed  to  them  tn  and  by  thedecree  afore- 
said, because  either  that  their  said  ditches 
are  out  of  sufficient  capacity  to  carry  such 
decreed  appropriation,  or  that  anfflclent 
water  has  not  been  contained  In  the  said 
creek  to  supply  the  araiiunts  so  decreed, 
or  that  such  person  has  not  had  under 
cultivation  sufBcient  land  to  receive  such 
decreed  amount  of  water;  yet,  neverthe- 
leaa,  such  persons  demand  of  the  defend- 
antdumages  upon  the  full  decreed  amount 
of  th^r  respective  appropriations,  and, 
unless  restrained  by  this  honorable  court, 
the  defendant  will  settle  their  damages 
upon  such  basis.  (12)  That  the  defend- 
anC  has  been  negotiating  for  and  is  about 
to  purchase  some  of  the  water-rights  for 
agricultural  Irrigation  purposes  that  are 

{trior  to  the  defendant's  ditch  and  plpe- 
Ine,  with  the  view  of  taking  the  water 
belott0ng  to  saeh  prior  water^rights, 
through  Its  said  ditch  and  pipe-line,  for 
the  use  of  Its  inhabitants.  (13)  That  de- 
fendant Is  about  to  negotiate  for  such  of 
Raid  water-rights  as  are  prior  to  Its  pipe- 
line and  Its  ditch,  under  and  parsnant  to 
Bubdlvteion  78  of  section  8312  of  the  Gen- 
eral Statutes,  upon  the  basis  that  such 
priorites  as  it  so  settles  for,  either  by  con- 
Ment  or  condemnation,  deprives  such  prior 
appropiiator  of  all  his  right,  title,  claim, 
and  priority  In  and  to  the  waters  of  said 
Fountain  creek,  and  by  such  settlement 
defendant  will  pay  to  such  prior  appro- 
priators  sums  of  money  greatly  In  excess 
of  what  it  would  pay  by  settlingwlth  such 
prior  appropriators  upon  the  basis  that 
by  each  settlement  or  condemnation  the 
said  rights  remain  Intact,  subject  only  to 
diminution  to  the  extent  of  defendant's 
uses."  Plaintiff  prays  that  defendant  be 
enjoined  from  purchasing  water-rights 
from  said  Foun  tain  creek,  etc.,  and  for  gen- 
eral relief.  The  court  below,  upon  a  final 
hearing,  denied  the  nilet  sought  by  the 
plaintiff,  and  entered  Judgment  accord- 
ingly. 

T,  A.  AtcMonis,  for  plalntitf  In  error. 
Wm.  Harrison,  for  defendant  in  error. 

Hayt,  J.,  (after  stnting  the  facts  aa 
alHtre.)    The  polnte  upon  which  a  de- 


cision Is  asked,  as  given  upon  the  oral  ar- 
gument, may  be  stated  as  follows:  (1) 
Are  the  rights  of  a  Junior  appropriator  of 
water  from  a  tributary  stream  subject 
to  the  rights  ot  a  prior  appropriator  from 
the  main  stream  below?  (2)  Can  the  pri- 
ority of  a  farmer  to  the  use  of  water  for 
aKricuItural  purposes  be  transferred  by 
sale  to  a  city  lor  city  purposes,  so  that  It 
may  succeed  to  the  rights  of  the  original 
appropriator?  (8)  To  the  extent  the  use 
made  by  the  city  is  purely  for  domestic 
purposes,  has  it  the  right,  without  com- 
pensation, to  take  waters  theretofore  ap- 
propriated for  agricultural  purposes? 
That  an  affirmative  answer  mast  be 
given  to  the  first  of  the  above  questions 
seems  obvious.  A  negative  answer  would 
wipe  out  the  doctrine  of  priorities  upon 
which  our  elaborate  system  Is  based,— 
a  system  generally  recognised  as  among 
the  best  yet  devised,  and  upon  which  vast 
property  rights  have  been  built.  The 
fundamental  principle  of  this  system  Is 
that  priority  In  point  of  time  gives  supe- 
riority of  right  among  appropriators  for 
like  beneficial  purposes.  To  now  say  that 
an  appropriator  from  the  main  stream  is 
subject  to  subsequent  appropriationsfrom 
its  tributaries  would  be  the  orerthrow  of 
the  entire  doctrine.  All  lai^e  streams  are 
dependent  upon  tributaries  lor  a  supply 
of  water.  To  cut  off  the  water  from  such 
tributaries  would  be  to  destroy  the  ca- 
pacity of  the  stream,  to  the  injury  ot  tboae 
below.  It  would  rssDlt  in  rnlnoua  and 
useless  expenditures  of  money  In  a  race 
between  rival  claimants  In  the  extension 
of  ditches  towards  the  source  of  water 
supply,  and  reward  success  at  the  expense 
of  the  rights  of  prior  appropriators.  But 
counsel  say:  "The  waters  of  the  Kuxton 
lose  their  Identity  upon  reaching  the 
Fountain.  For  all  purposes  to  the  ap- 
propriator, below  the  point  of  confluence, 
Ruxton  creek  does  not  exist;  It  cannot  be 
Identified.  That  being  so,  how  can  It  be 
said  by  the  appropriator  upon  the  Fount- 
ain creek  thatthe  appropriator  upon  Rux- 
ton  creek  has  taken  his  water?''  It  Is 
shown  by  the  stipulation  that  Ruxton 
creek  Is  fed  and  formed  by  a  number  of 
streams  coming  together  above  the  place 
of  Intake  of  defendant's  plpC'lIne.  Now, 
if  plaintiff  In  error  be  correct,  and  the 
appropriator  of  water  from  a  stream  be 
held  to  have  no  claim  upon  the  water  of 
the  tribu  taries  of  that  strea  m,  then  defend- 
ant's water  supply  Is  liable  to  be  cut  off 
by  settlers  above  ut  any  time,— a  conclu- 
slon  so  manifestly  unjust  that  It  must  be 
discarded.  It  is  not  a  question  uf  Identity, 
as  counsel  seem  to  suppose,  butone  of  sup- 
ply. It  is  of  no  consequence  to  the  appro- 
priator below  whether  the  water  supplied 
to  him  comes  from  Ruxton  ci-eek  or  from 
some  other  tributary  to  the  Fountain ; 
this  Is  entirely  immaterial,  so  long  as 
his  supply  is  adequate.  When  It  is  lessened 
by  Junior  appropriators  to  his  injury,  hu 
has  cause  to  complain,  no  matter  whether 
the  diminution  results  from  such  appro- 
priators taking  the  water  direct  from  the 
Fountain,  or  from  some  of  its  tributaries, 
before  it  readies  the  main  sti-eam. 

2.  Upon  the  next  proposition  plalntlB 
In  error  Insists  that  a  water-right  cannot 
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be  transferred  by  sale  separate  from  the 
land.  The  queatlun  raised  is  one  o( 
first  Impressicn  In  thin  court.  Its  Im- 
portance is  apparent.  In  Fuller  t.  Mining 
Co..  32  Colo.  12, 19  Poc.  Rep.  836,  a  nearer 
approach  was  made  to  its  conaideratlnn 
than  In  any  other  decided  case.  It  was 
there  held  that  one  who  has  tlie  right  by 
appropriation  to  divert  the  waters  of  a 
stream  may  cbanga  the  place  of  diversion, 
and  also  the  place  of  use.  This  disposes 
ai  plalntiB's  contention  that  the  water  is 
only  appropriated  for  a  particular  tract 
ot  land,  and  that  the  appropriation  will 
not  bold  for  any  other;  for.  althouKta  the 
decision  la  baaed  apon  dlrerslonformlninK 
purposes,  no  reason  Is  perceirttd  why  the 
rule  in  reference  to  approprJntions  for  ag- 
ricultural uses  should  not  be  the  same,  the 
reqnirement  in  all  cases  being  that  the 
water  diverted  from  the  stream  shall  be 
applied  to  n  beneficial  use.  After  renew- 
ing the  aothoritlefl,  the  court  said:  **It 
seems  to  be  welt  settled  by  these  decisions 
that  a  prior  approprlator  of  water  from 
a  stream  may  change  the  point  of  diver- 
sion and  the  place  ot  use,  withuat  affect- 
ing  hie  rights  ot  priority,  and  all  the  cases 
lerlewed,  except  the  ease  of  Darls  r.  Gale, 
32  CaJ.  27,  make  the  right  to  make  saeh 
change  dependent  upon  the  condition  that 
the  change  shall  not  Injurloasly  afTect  oth- 
ers. We  think  that  the  rule  announced 
lo  Kldd  7.  Laird,  15  Cal.  162, '  that.  In  the 
absence  ol  Injurions  consequences  to 
others,  any  change  which  the  party 
chooses  to  make  is  legal  and  proper.'  Is 
the  only  rule  under  which  the  rights  of  the 
prior  appropriator  can  be  folly  exercised, 
and  his  rights,  and  the  rights  ot  all  other 
persoDB.  fully  protected.  The  right  to 
change,  so  limited,  Incladeu  the  point  ot 
diversion,  and  placeand  character  otuse.** 
The  mle,  as  thus  stated,  aeeuis  to  be  fair 
to  all  parties  concerned.  It  A,  Is  the  own- 
er of  160  acres  of  land,  with  a  water>right 
for  only  80  acres,  it  may  be  of  great  ben- 
efit to  hlra  to  change  the  place  of  use  as 
the  soil  upon  a  portion  of  the  tract  be- 
comes exbaustec  or  impoverished  by  the 
raising  of  crops.  To  deny  the  rl^bt  to 
change  the  place  of  nse  under  such  circum- 
stances would  result  In  Injury  to  the  prior 
appropriator,  with  no  corresponding  ben- 
efit to  others.  The  wisdom  of  the  rule  In 
Fuller  V  Mining  Co.  is  apparent  when  ap- 
plied in  such  a  case.  And  no  reason  is  per- 
ceived why,  If  the  place  of  use  may  be 
changed  to  a  tract  adjoining  the  one  in 
connection  with  which  the  priority  came 
Into  existence.  It  may  not  aa  well  tie 
changed  to  a  iriece  ot  land  at  a  greater 
distance.  The  principle  permitting  the 
first  change  to  be  made  being  eRtnblished, 
the  exercise  uf  the  right  cannot  be  made 
to  depend  upon  the  locus  of  the  use,  pro- 
Tided  the  rights  of  others  are  not  Injuri- 
ously affected  by  the  change.  The  au- 
tliorlty  tor  changing  the  place  of  use  from 
on»  part  ot  a  quarter  section  of  land  to 
another  place  upon  the  same  quarter  sec- 
tion will  permit  the  purchase  of  land  else- 
where, and  utilizing  the  water  In  its  culti- 
Tatlon.  Thus,  if  the  owner  uf  land  near 
Ruxton  creeK,  with  a  watpr-rlght  there- 
toi,  may  purchase  land  further  awayfrom 
the  source  of  water  supply,  say  at  Colora- 


do Springs,  and  utilise  his  appropriation 
for  such  land,  in  turn  he  may  sell  and  con- 
vey this  land  with  such  water-rights  as 
he  may  have  therefor;  and  there  is  noth- 
ing to  prevent  the  said  city  from  pnrchcut- 
tng  both,  and  thereafter  changing  the 
place  of  use.  the  same  a»  any  other  appro- 
priator. But  why  force  the  city  to  buy 
the  land  if  It  only  needs  the  water? 

An  examination  of  the  casein  12  Colo, 
and  19  Pac.  Rt^.  will  show  the  conclnsluns 
there  announced  to  be  well  aupportetl  up- 
on prindplR  and  authorttir;  and,  it  being 
thereby  eetabllsbed  that  the  place  of  use 
may  be  changed.  It  Ingleally  follows  that 
the  right  to  the  use  of  the  water  for  Irri- 
gation is  a  right  not  so  Inseparably  con< 
nected  with  the  land  that  It  may  not  be 
separated  therefrom.  The  right  has  been 
treated  and  held  as  a  property  right  In 
numerous  cases.  In  Kldd  v.  Laird,  16  Cal. 
162.  It  Is  aaid :  "The  coart  has  nevw  de- 
parted from  the  doctrine  that  running 
water,  BO  long  as  It  continues  to  flow  In 
its  natural  course,  is  not  and  cannot  be 
made  the  subject  of  private  ownership.  A 
right  may  be  acquired  to  its  use  which 
will  be  regarded  and  protected  as  prop- 
erty, bnt  it  baa  been  distlneUy  declared  in 
such  eases  that  the  right  carries  with  it 
no  speclHc  property  in  the  water  Itself. " 
Mr.  Oould,  in  his  work  on  Water-Rlgbts, 
at  section  234,  says:  "The  right  to  water 
acquired  by  priority  Is  the  satiject  of 
property,  and  may  be  sold  and  con- 
veyed. "  "  Tlieexclnslve  right  to  divert  and 
nse  the  water  of  a  stream  aa  well  as  the 
ditch  or  other  structure  througb  which 
the  diversion  Is  affected,  may  be  trans- 
ferred and  conveyed  like  other  property, 
nr  rights  analogous  to  property,"  Pom. 
Rip.  Rights,  §  68. 

The  authorities  seem  to  concur  In  the 
conclusion  that  the  priority  to  the  use  ot 
water  Is  a  property  right.  To  limit  its 
transfer,  as  contended  by  appellee,  would 
In  many  instances  destroy  mnch  of  Its 
value.  It  may  happen  that  the  soil  for 
which  the  original  appropriation  was 
made  has  been  washed  away  and  lost  to 
the  owner,  as  the  result  of  a  freshet  or 
otherwise.  To  say,  under  such  clrcnm- 
stances,  that  he  could  not  sell  the  water- 
right  to  be  used  upon  other  land  would 
be  to  deprive  him  of  all  benefit  from  socb 
right.  We  grant  that  the  water  itself  Is 
the  property  ot  the  public.  Its  use,  how- 
ever, is  subject  to  appropriation,  and  In 
this  case  it  Is  conceded  that  the  owner 
has  the  paramount  right  to  such  use.  In 
our  opinion  this  right  may  be  transferred 
by  sale  so  long  as  the  rights  ot  othen.  as 
In  this  case,  are  not  Injuriously  affected 
thereby  If  the  priority  to  the  use  of  wa- 
ter tor  agricultural  purposes  Is  a  right  of 
property,  then  the  right  to  sell  it  Is  as  es- 
sential and  sacred  as  the  right  to  possess 
and  use.  Blackstone  says:  "The  third  ab- 
solute right  Inherent  In  every  Englishman 
Is  that  of  property,  which  consists  In  the 
free  use.  enjoyment,  and  disposal  of  all  his 
acquisitions,  without  any  control  or  dimi- 
nution, save  only  by  the  laws  ot  the  land. " 
1  Bl.  Coram,  p.  138.  What  difference  can 
tt  make  tf)  otherH  whether  the  owner  of 
the  priority  in  this  case  uses  it  upon  hia 
own  land,  or  sells  it  t9  uUiers  to  be  used 


Digitized  by  Google 


Colo.) 


STBICELEB  «.  GITT  OF  COLOBADO  SFBIKOS. 


817 


upon  otberlanda?  There  Is  no  claim  of 
vHiite  occarring  between  the  present 
points  of  diversion  and  tbe  place  where 
the  city  IB  to  take  the  water.  Where  a 
material  waste  resolts  from  the  change,  a 
Bew  feature  is  Introduced  which  need  not 
be  considered  bere.  In  chapter  5  of  An($ell 
on  Water-Courses,  a  number  of  instances 
are  cited  where  nt  common  law  water- 
rifchts  wei-e  declared  to  be  the  subject  ut 
^sale.  nndalthonKh  with  ub  snch  rights  are 
acqalred  by  appniprlatton  rather  thun 
by  grant  or  prescription,  aii  at  ronimon 
Jaw.  this  certainly  cannot  aflrct  the  right 
of  alienation,  in  Hurd  r.  Curtis,  7  Mete. 
(Ma8s.)94,severB)ovTnersi)f  mill  privileges 
had  apportioned  the  water  among  tliem- 
selves  by  a  written  agreement.  By  the 
terms  of  this  Instrument  one  W.,  tbe  owner 
of  a  fniling-miil,  wbm  entitled  to  a  certain 
portion  of  tlie  water  for  the  use  of  his  mill, 
"or  for  other  machinery  requiring  equal 
power;"  and  it  was  held  that  the  water- 
right  was  not  inseparably  connected  with 
the  building  or  site  at  which  the  water- 
was  then  used,  bat  that  It  might  be  used 
elHBwhere.  In  De  Witt  t.  Harvey,  4  Gray, 
486,  a  deed  bad  been  given  of  land  border- 
ing on  a  canal  supplying  mlllB,  "with  the 
privilege  of  crosuing  to  and  from  and 
ar<iund  the  same,  and  of  earectins  and 
naing  tenter-bars  in  some  convenient 
place  near  the  same,  with  the  privilege  al- 
so of  drawing  water  from  said  canal  at 
all  times  when  It  may  be  done  without 
Injury  to  the  said  milts,  anfflclont  for  the 
purpose  of  a  lulllng-mill  and  Bhearing- 
machlne.  but  for  no  otlier  purposes  what- 
•ver."  And  it  was  held  that  the  right  to 
use  the  water  for  a  fulling-mill  and  shear- 
Ing-machfne  Is  not  made  appurtenant  to 
the  land  grant,  and  alio  that  such  right 
was  not  extinguished  by  the  dam  being 
aabsequently  taken  down  by  tbe  owners 
of  water-power  at  that  spot,  and  rebuilt 
In  such  a  manner  as  to  overflow  the  land 
granted  by  the  deed ;  the  court  being  of 
opinion  that  the  rights  of  water  were  not 
appurtenant  to  the  particular  parcel  of 
land  granted,  but  that  the  owner  might 
UBe  the  water  at  any  place,  or  In  any  man* 
ner,  so  long  as  the  rights  of  others  were 
not  thereby  impaired.  When,  therefore, 
the  land  became  submerged,  it  was  held 
that  the  right  of  the  owner  to  nse  the  wa- 
ter at  any  other  mill,  or  upon  any  other 
parcel  of  land  situated  ou  the  same  dam, 
should  be  sustained.  There  is  no  contro- 
Tersy  In  the  present  cane  In  reference  to 
the  mode  and  manner  In  which  the  right 
to  the  water  maybe  conveyed,  the  conten- 
tion extending  further  back:  the  claim 
being  that  the  right  cannot  be  conveyed 
at  all,  except  with  the  land.  The  claim  is 
not  well  founded.  As  we  have  ^een.  the 
right  Is  the  subject  uf  property,  and  may 
be  tranHferred  accordingly ;  the  sole  lim- 
itation being  that  the  rlehts  of  others 
Bhnll  not  be  Injuriously  affected  by  such 
transfer. 

3.  Has  the  city  the  right  to  take  the 
water  wlthoutcompenRation?  This  right 
18  claimed  under  section  6,  art.  1ft,  of 
onr  conetltutlon.  The  section  relied  upon 
and  tlie  preceding  section  read  as  followe: 
"Bec.  5.  The  water  of  every  natural 
stream,    not   hei-etofore  appropriated. 


within  the  state  of  Colorado,  la  hereby  de- 
cliired  to  be  the  property  ot  tbe  public, 
and  the  same  Is  dedicated  to  the  use  ot  the 

people  ot  the  state,  subject  to  appropri- 
ation, as  hereinafter  provided.  Sec.  6. 
The  right  to  divert  the  unappropriated 
waters  ut  any  natural  stream  to  bene- 
ficial UHM  shall  never  be  denied.  Priority 
of  appropriation  shall  give  tbo  better 
right, ad  between  thoseuslngthewaterfor 
the  same  purpose ;  but,  wlten  the  waters 
of  any  natural  stream  are  not  sufilclRnt 
for  the  service  of  all  those  desiring  the  use 
of  the  same,  those  using  the  water  for  do- 
mestic purposes  shall  have  the  preference 
over  those  claiming  torany  othtjr  purpose, 
and  those  using  tlie  water  for  agricultural 
purposeB  shall  have  preference  over  those 
using  the  same  for  manufacturing  pur- 
poses. " 

Ab  the  rights  desired  by  the  city  accrued 
prior  to  the  adoption  of  the^e  constitn- 
tlonal  provialons.  a  well-underatood  rule 
of  construction,  applicable  alike  to  consti- 
tutions and  statutes,  exempts  this  case 
from  the  operation  of  the  constltDtlon  in 
this  respect.  That  InBtroment  operates 
prospectively  only,  unless  a  contrary  Inten- 
tion cleariy  appears  from  the  words  em- 
ployed. Cooley,  Const.  IJm.  62,  63.  No 
such  intention  appears  in  the  provision 
quoted;  in  fact,  the  useof  the  words,"not 
heretofore  appropriated," In  eectlon  6,  and 
"unappropriated  waters,"  In  section  6, 
clearly  Indicates  an  intention  to  limit  the 
application  of  these  provisions  to  the  fut- 
ure. It,  as  nrged  by  plaintiff  in  error, 
these  provisions  were  intended  tu  confer 
upon  cltieH,  towns,  or  individuals  the 
right  to  take  without  compensation,  for 
domestic  use,  wa  ter  appropriated  for  agri- 
cultural and  other  purposes  before  its 
adoption,  they  would  fall  under  the  ban 
of  the  fourteenth  amendment  to  the  fed- 
eral constitution,  which  provides  that  no 
person  shall  be  "deprived  ot  life,  liberty, 
or  property  without  due  process  of  law." 
As  we  have  already  seen,  a  priority  to  the 
use  of  water  is  a  property  right.  The  con- 
struction contended  for  would  also  bring 
the  provisions  quoted  from  the  state  con- 
stitution in  conflict  with  several  other 
provisions  of  that  instrument,  notably, 
section  8  of  the  bill  of  rights,  in  which  It  Is 
declared  "that  all  persons  have  certain 
rights,  among  which  may  be  reckuned 
that  of  acquiring,  pOBSesning.  and  protect- 
ing property;"  and  section  15,  which  pro- 
vhles  that  "  private  property  shall  not  be 
taken  or  damaged  for  public  or  private 
use  without  Just  compensation and  sec- 
tion which  contains  the  same  language 
as  that  Just  quoted  from  the  national  con- 
Htitution.  And  for  this  reason  it  should 
be  rejected.  It  being  equally  open  to  a  con- 
struction that  will  at  once  harmonize  and 
make  effpcMve  tlie  entire  proviiiions  of  tbe 
iuBtrumeut  in  relation  to  the  subject.  Our 
ccmclusiou.  therefore,  is  that  the  cunstltu- 
tionnl  provluiona  relied  upon  were  not  In- 
tended to  affect,  and  do  not  uffect,  prior 
vested  rights,  but  that  all  owners  of  such 
rightK  are  entitled  to  compensation  there- 
for before  the  same  can  bu  taken  or  injuri- 
ously affectefl.  This  is  In  accordance 
with  the  express  terms  ol  the  statute  un- 
der which  the  city  Is  attempting  to  ac- 
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qaire  a  sopply  of  water,  aa  tlie  same  was 
enacted  at  the  first  session  of  the  legisla- 
Tureconvened  after  the  adoption  of  thecon- 
stltutioD.  "They  shall  have  the  rl(clit  and 
privileKC  ol  taking  water  in  Bufficleiit 
quantity,  for  the  purpose  hereinbefore 
mentioned,  from  any  stream,  creek,  enleb, 
ur  spring  In  the  stute:  provided,  that  If 
the  taking  of  water  in  such  quantity  shall 
materially  Interfere  with  or  impair  the 
vested  rights  of  any  person  or  persons  or 
corporation,  heretofore  acquired,  residing 
upon  such  creek,  gulch,  or  strenm,  or  do- 
ing any  milling  or  manufacturing  business 
thereon,  they  shall  first  obtain  the  con- 
sent of  such  person  or  persons  or  corpora- 
tion, or  acquire  the  right  of  domain,  by 
condemnation,  as  prescribed  by  the  consti- 
tution and  lans  upon  the  subject,  and 
make  full  com[>ensatloD  or  satisfaction  for 
all  the  damages  thereby  uccnsloned  to 
such  person  or  persons  or  corporation." 
Section  73,  Gen.  St.  1883,  p.  974.  The  stat- 
ute is  instructive,  as  a  contemporaneous 
legislative  interpretation  ol  the  constitu- 
tion, aside  from  the  argument  to  be  based 
upon  the  fact  of  the  city  being  purely  a 
creature  of  statute,  and  can  therefore  only 
exercise  the  powers  conferred  In  the  man- 
ner provided  by  the  leKlslatlve  depart- 
ment. From  anything  that  we  have  pred- 
icated upon  the  tact  that  the  water- 
rights  desired  by  the  city  antedate  the 
adoption  of  our  constitution,  we  are  not 
to  be  understood  as  Intimating  that.lt  the 
contrary  had  been  the  fnct,  the  rule  requir- 
ing compensation  to  be  made,  when  such 
rights  are  tnkpn  for  a  higher  use,  would 
be  different.  The  determination  of  this 
question  is  not  involved  In  this  case.  The 
right  of  a  tax-payer  to  bring  an  action  of 
this  nature  has  not  been  raised  or  consid- 
ered; for,  accepting  the  agreement  of 
counsel  that  he  may  do  so,  -we  are  of  the 
opinion,  for  the  reasons  given,  that  the 
tacts  relied  upon  do  not  constitute  a  cause 
of  action.  The  Judgment  of  the  district 
court  denying  relief  must  therefore  be 
affirmed. 


He.n'RY  v.  Travelers'  Ins.  Co.  et  a/. 
(SupreTtie  Court  of  Colorado.  Feb.  18. 189L) 

APPEAI. — D I3MI 83  AL — IXT  E  RVENTIOM — RSVIB  W — 
FORECLOSCKE  OF  TkVST-DeED. 

1.  An  application  to  ilismisa  a  proceeding  in 
this  court  for  non-compliance  with  the  rules  re- 
spectiuft  briefs  must  be  made  and  insisted  on  in 

apt  time. 

2.  The  denial  of  an  application  to  intervene 
Is  a  final  judgment  as  to  the  petitioner,  which 
maybe  reviewed  in  this  court  upon  writ  of  error. 

8.  In  determining  whether  an  application  to 
Intervene  should  be  allowed,  the  averments  of 
the  petition,  so  far  as  the  same  are  well  pleaded, 
must  be  taken  as  true. 

4.  The  interest  which  entitles  a  person  to  in- 
tervene In  a  suit  between  other  parties  must  be 
in  the  matter  In  litigation,  and  of  such  a  dlrct^t 
and  immediate  character  that  the  intervenor  will 
either  gain  or  lose  by  the  direct  1^1  operation 
and  effect  of  the  judgment. 

5.  Where  bonds  are  secured  by  deed  of  trust, 
the  trustee,  if  acting  in  good  faith  and  aa  an  im- 
partial representative  of  all  the  bondholders,  is 
the  proper  party  to  control  foreclosure  proceed- 
iuga  to  secure  payment  of  the  bonds.  Neverthe- 
less a  person  holainff  certain  of  the  bonds,  and 
owning  an  Interest  In  the  property  sought  to  be 
snbjeoted  to  their  payment,  is  entitled  to  inter- 


vene for  the  protection  of  bis  Interests,  when  it  Is 

shown  that  the  trustee  is  not  acting  in  good  faith, 
and  that  the  litigation  is  being  conducted  upon  a 
false  and  fraudulent  basis,  prejudicial  to  his 
rights. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Rio  Grande  coun- 
ty. 

The  pleadings  In  this  cause  are  very  to- 
lumlaous,  containing  over  200  foUm.  A 
brief  summary  ol  tbem  will  suffice  for  an 
understanding  of  the  opinion.  The  Trav. 
elers*  Insurance  Company,  plaintiff,  here- 
inafter called  the  "  Insurance  Company," 
commenced  this  action  as  the  holder  of 
certain  bonds  executed  by  the  CitlEens' 
Ditch  &  Land  Company,  hereinafter  called 
the"Dltch  Company."  Ttaebonds  were  se- 
cured by  a  deed  at  trust  to  Gnstavue  F. 
Davis,  as  trustee,  upon  the  property  of  the 
ditch  company.  The  ditch  company  and 
Davis  were  made  parties  defendant.  The 
object  of  the  action  was  to  secure  the  ap- 
pointment of  a  receiver  to  take  charge  of 
the  mortgaged  property,  and  for  other 
relief;  the  plalntiH  alleging  that  the  ditch 
company  was  insolvent,  and  that  Its  prop- 
erty was  deteriorating  and  going  to  waste 
tor  lack  of  funds  to  keep  itin  repair,  where- 
by the  security  tor  the  bonds  was  greatly 
Impaired.  Tbe  defendant  Davis  appeared 
and  filed  a  cross-<rom plaint,  In  which  be 
alleged  that  he  had  not  been  derelict  in 
any  of  bis  duties  as  trustee;  that  he  bad 
not  been  called  upon  by  any  of  the  bond- 
holders  to  institute  proceedings  in  their 
behalf,  and  had  not  refused  to  act  in  their 
interest.  He  further  alleged  that  the  in- 
debtedness secured  by  the  trust-deed  was 
due  and  unpaid.  He  prayed  for  a  fore- 
closure of  the  trust-deed  and  for  the  sale 
of  the  property, and  that  he  be  allowed  to 
control  the  salt  in  the  same  manner  as  If 
It  had  been  brought  by  him  originally  us 
plaintiff.  The  Insurance  company  and  the 
ditch  company  each  filed  Its  answer  to  the 
cross-complaint  of  Davis,  trustee,  admit- 
ting all  the  allegations  thereof  to  be  true. 
Before  flnal  Judgment  or  decree  was  ren- 
dered In  the  cause,  Theodore  C.  Henry  aii- 
peared  and  presented  to  the  court  his  pe- 
tition as  Intervenor.  The  petition  sets 
forth  circumstantially,  and  with  great 
particularity,  the  alleged  equities  of  said 
Henry  lu  the  subject-matter uf  the  original 
suit.  Among  many  other  matters,  the  pe- 
tition states,  in  substance,  that  the  whole 
issue  of  tbe  ditch  company  bontls  sought 
to  be  foreclosed  amounted  to  f  200,000  par 
value;  that  the  petitioner,  Henry,  is  tbe 
owner  of  f 10,000  thereof;  that  he  Is  also 
the  owner  of  a  majority  of  the  stock  of  the 
ditch  company,  and  had  pledgefl  the  same 
as  security  for  advances  made  to  him,  or 
to  the  ditch  company,  or  tor  other  pur- 
poses; that  said  Issue  of  $200,000  was 
made  tor  the  purpose  of  paying  a  former 
issue  of  bonds  of  the  par  valne  of  4(100,000, 
and  certain  other  Indebtedness  against 
the  ditch  company,  including  certain  me- 
chanics'liens  against  its  property ;  that 
certain  of  this  indebtedness  was  due  to  tbe 
insurance  company  for  advances  made  to 
the  ditch  company;  and  that  the  Insur- 
ance company  bad  agreed  to  receive  and 
had  received  bonds  of  the  9200.000  hisue  in 
full  payment  for  such  advances,  and  bad 
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agreed  in  conHtderatlon  thereot  to  dls- 
cliarge  the  debts  and  llena  uroreaald.  aud 
that  Qpon  the  faith  of  this  agreement  said 
Henry  had  accepted  10  bonds  of  the  new 
Issue  in  excliange  tor  a  like  number  of  the 
old;  thut  said  mechanics' liens  were  sec- 
ond Ifena  under  the  first  deed  of  trust,  but 
became  first  and  prior  Itena  to  the  second 
deed  of  trust,  unices  paid  and  discharged, 
an  af?reed  by  the  insurance  company.  The 
Itetltiun  then  eharfcea  that.  notwUhstand- 
iof?  the  Insurance  company  had  been  thus 
paid  in  full,  and  bad  agreed  to  have  said 
mechanics'  liens  paid  and  dischargei],  nev- 
ertheieeB.ln  Iraud  of  the  rights  of  the  ditch 
cuuipany  and  ol  Henry,  aud  in  violation 
of  Its  agreeiuent,  it  had  not  caused  said 
mechanlcB'  Hens  to  bo  dlscliarged.  bat  had 
proceeded  to  Bell  the  stock  of  the  ditch 
company  owned  by  said  Henry, but  pledged 
ae  collateral  as  aforesaid  to  tbedebts  thus 
paid :  that  by  this  means  the  insuranre 
company  bad  ulttained  control  of  the 
ditch  company,  Ita  offlcera  and  agMits. 
and  by  fraud  and  eolluBlon  with  them  had 
procored  false  and  fraudulent  Jadgments 
to  be  rendered  against  the  ditch  company 
to  the  amount  of  about  $90,000  on  account 
of  claims  and  obligations  of  the  ditch  com- 
pany already  paid  by  Its  acceptance  of 
bonds  of  the  $200,000  iesue,  as  above  stat- 
ed ;  that  the  conduct  of  the  insurance  com- 
pany in  keeplnfic  and  maintaining  of  record 
Its  aald  false  and  fraudulent  liens  and 
Jadgments  against  the  ditch  company  Is 
greatly  preiudldal  to  the  eredlt  of  tlie  lat- 
ter company,  rendering  it  powerless  to 
pay  its  debts  or  to  carry  on  its  business, 
and  greatly  Injnrious  to  the  interesba  ol 
said  Henry.  The  petition  farther  charges 
that  said  Qastavas  F.  Davis,  trustee  as 
aforesaid,  is  the  vice-president  of  the  insur- 
ance company,  and  is  acting  wholly  under 
its  direction  and  under  the  advice  of  Its 
attorneys  In  condactlag  this  litigation, 
and  Is  not  a  fair  and  Impartial  person  to 
act  as  trustee  iu  the  premises.  Similar 
charges  are  also  made  against  the  receiT* 
er  who  had  been  appointed  in  the  action 
on  the  application  of  the  insurance  com- 
pany. It  was  furthur  claimed  in  the  petl- 
tlun  that  it  would  be  inequitable,  unjust, 
and  damaging  to  the  Interests  of  said 
Henry  and  of  the  ditch  company  tu  permit 
a  sale  of  the  property  to  take  place  while 
Judgments  and  liens  are  standing  of  record 
against  the  same  which  have  been  actual- 
ly paid  as  aluresald.  The  petitioner 
prayed  that  the  matters  aloreeald  might 
be  fully  ascertained,  and  tliat  an  account- 
ing might  be  had  concerning  the  Indebted- 
ness of  the  ditch  company  before  render- 
ing a  decree  foreclosing  thetrust-deed.and 
directing  a  sale  of  the  property  of  the 
ditch  company  to  pay  ita  debts.  Upon 
consideration  ol  the  petition,  In  connec- 
tion with  the  otherpleadlngsia  the  action, 
the  court  rendered  judgment  denying 
Henry's  right  to  Intervene.  Error  is  as- 
signed upon  this  action  of  the  court. 

J.  P.  Brock  way  and  Teller  &  Orabood, 
for  plain  tllf  In  error.  Chaa.  H.  ToJJ,  Woi- 
eott  A  Vutle,  D.  V.  Bums,  and  W.  B.  Bar- 
bouFy  for  dtfendanta  In  error. 

Emjott.  J„  (after  atatinfc  the  facts  an 
above.)   We  ahall  notice  in  liiniae  some  of 


the  formal  objecttons  presented  bycoanael 
tor  defendants  In  error : 

1.  It  is  urged  that  we  should  dismiss  the 
writ  In  this  case  for  the  reason  that  plain- 
tiff in  error  has  failed  to  file  a  printed  brief, 
as  required  by  the  rules  of  this  court.  The 
brief  tiled  is  merely  type-written ;  It  Is  very 
Imperfect  and  nnaatlstactory;  It  has  been 
of  very  little  assistance  to  us  In  the  Inves- 
tigation of  the  questions  involved  in  the 
record.  If  a  motion  to  dismiss  for  non- 
compliance with  the  rules  in  respect  to 
briefs  had  been  insisted  upon  In  apt  time. 
It  might  have  prevailed.  Briefs  need  not 
be  lengthy,  but  they  should  conform  sub- 
stantially to  the  rulee  of  the  court,  and 
should  be  full  and  clear  upon  the  points 
relied  on  tor  reversal. 

2.  It  is  contended  that  the  petition  of 
intervention  has  not  heen  properly  made 
a  part  of  the  record.  This  objection  Is 
i^ithout  foundation.  The  record  shows 
that  the  cause  carae  on  to  be  beard  on 
the  complaint,  cross-complaint,  the  sepa- 
rate answers  of  the  several  parties,  and 
the  petition  of  Intervention  of  Theodore 
C.  Henry.  The  record  further  shows  that 
apon  said  hearing  all  objections  and  ex- 
ceptions to  tbe  formality  or  regularity  of 
the  oHer  of  said  petition  were  expressly 
waived  by  alt  parties;  that,  upon  the  de- 
nial ol  said  Henry's  petition  to  Intervene, 
exception  was  doly  reserved  by  the  peti- 
tioner to  such  ruling  and  judgment.  The 
bill  of  exceptions  containing  the  several 
matters  aforesaid,  Including  the  petition 
of  intervention,  is  signed  and  sealed  by 
Che  presiding  judge  and  the  same  is  regu- 
larly certified  under  the  seal  of  the  court. 

8.  It  is  Insisted  that  there  la  no  final 
judgment  In  tbis  case  to  which  a  writ  ol 
error  will  lie.  This  obJecUon  is  not  ten- 
able. Upon  tbe  entry  ol  tbe  Judgment  or 
order  denying  Henry's  application  to  In- 
tervene the  cause  was  finally  determined 
as  to  him ;  and,  unless  he  be  entitled  to  a 
writ  of  error  from  this  court,  he  Is  pre- 
cluded from  any  review  of  such  judgment. 
Railroad  Co.  v.  Jackson,  6  Colo.  340; 
Curtis  V.  Lathrop,  12  Colo.  169.  20  Pnc. 
Bep.  250.  Tbe  petition  of  intervention 
having  been  presented  in  due  form  and  in 
apt  time,  the  question  for  our  considera- 
tion is,  does  the  petition  set  forth  a 
state  of  facts  in  relation  to  the  parties 
and  the  subject-matter  of  the  litigation 
entitling  Henry  to  be  made  a  party  to  the 
action  an  an  Intervenor?  This  question 
must  be  determined  from  a  consideration 
of  the  matters  set  forth  In  tbe  petition, 
taken  in  connection  with  the  other  plead- 
ings and  proceedings  In  the  action.  In 
determining  this  question,  whether,  upon 
application  to  file  the  petition,  or  upon 
motion  to  strike  out  the  petition,  or  upon 
demurrer  to  the  petition  for  insufflclency, 
the  avermenta  of  the  petition,  so  faraa 
the  same  are  well  pleaded,  mnst  be  taken 
as  true,  mere  uncertainty  or  ambiguity 
In  the  avermenta  of  the  petition  should 
not  be  held  sufficient  to  defeat  the  right  of 
intervention  without  giving  the  usual  op- 
portunity to  amend.  The  Code  of  Proced- 
ure of  this  state  (section  22)  provides:  ''Any 
person  ahall  be  entitled  to  Intervene 
an  action  who  hasan  Interest  In  tbe  matter 
in  litigation,  in  the  anccem  of  either  ol  the 
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parties  to  the  action,  or  an  Interest 
against  both."  In  Horn  v.  Water  Co.,  18 
Cal.69,alac>lf1  cooBtructlon  la  given  to  tbta 
section  by  Mr.  Justice  I<^rld,  as  follows: 
"The  Interest  which  entitles  a  person  to 
intervene  in  a  suit  between  other  parties 
mast  be  In  the  matter  In  litigation,  and  ot 
•neb  a  direct  and  Immediate  character 
that  the  iDterrenor  vrlll  either  gain  or 
lose  by  the  direct  legal  operation  and 
effect  of  the  Judgment."  The  petition  in 
this  case  states  that  Henry  U  the  owner 
ol  10  or  the  ditch  company  bonds,  of  the 
par  value  of  910,000,  secured  by  the  deed 
of  trost  sought  to  be  foreclosed;  that  he 
Is  the  owner  ot  a  mujorlty  of  the  stock  of 
the  ditch  company;  and  that  he  Is  unable 
to  appearand  defend  In  behalf  of  the  dllch 
company  by  reason  of  the  fraudulent  con- 
duct of  the  insurance  company  In  acquir- 
ing the  actual  control  of  his  ditch  stock, 
and  thereby  obtaining  control  of  the  ditch 
company,  its  officers  and  agents;  that 
the  insurance  company,  by  fraud  and  col- 
lusion with  the  officers  of  the  dltcfa  com- 
pany, controls  Its  affairs,  including  the 
management  ot  this  cause,  to  which  the 
petitioner  seeks  to  be  admitted  as  a  party. 
Undoubtedly  Davis,  the  trustee  named  In 
the  deed  of  trnst  sought  to  be  foreclosed. 
If  acting  In  good  faith,  ami  as  an  impartial 
representative  of  all  the  bondhulderfi, 
might  properly  be  admitted  aa  a  party  to 
the  action  commenced  by  the  Insurance 
company,  and  allowed  to  control  the  liti- 
gation for  the  purpose  of  foreclosing  the 
deed  ot  trust,  selling  the  property,  and 
making  application  of  the  proceeds  to  the 

Sayment  ot  the  bonds  thereby  secured. 
ones,By.Sec.S436  ;  2Jones,M»rtg.g  1385; 
Campbell  v.  Ballroad  Co.,  1  Woods,  868. 
Bat  the  action  was  Instituted  for  addi- 
tional objects  and  purposes:  besldefi.  the 
good  faith  and  impartiality  ot  Davis  as 
trustee  are  directly  challenged  by  the 
sworn  petition  of  Intervention  as  pre- 
sented. The  complaint  avera  that  the  In- 
surancecompany accepted  and  boldsfl90,- 
OuOoI  the  bonds  of  the  ditch  company,  par 
value,  parcel  ot  the  $200,000  issue,  not  as 
owner,  bat  as  collateral  to  secure  its 
former  claims  and  Hens  against  the  ditch 
company.  The  petition  ot  Intervention, 
on  the  contrary,  alleges  that  all  such 
claims  and  liens  had  In  fact  been  paid  and 
discharged  bytlieinRarancpcompnny'a  ac- 
ceptance of  said  bonds  as  Its  own  prop- 
erty, and  nut  as  collateral.  A  sharp  Is- 
sue upon  this  material  question  was  thus 
presented  for  adjudication  by  the  petition 
ot  intervention.  The  ditch  company,  be- 
ing a  party  to  the  action,  mlghtordlnarlly 
be  depended  upon  to  defend  against  an  at- 
tempt to  obtain  Judgment  against  it,  and 
agalnet  Its  property,  to  the  amount  of 
990,000  In  excess  ol  all  Just  demands,  and 
on  account  of  claims  and  liens  which  had 
already  been  paid  and  discharged.  But 
the  petition  shown  that  the  parties  tjeek- 
tng  to  obtain  such  Judgment  had  fraudu- 
lently obtained  control  ot  the  ditch  com- 
pany, its  officers,  agents,  and  attorneys, 
BO  that  it  would  neither  make  nor  under- 
take to  make  such  defense.  Under  such 
circumstances,  it  is  plain  that  the  peti- 
tioner, Henry,  being  the  owner  and  hold- 
er of  f  10,000of  the  bonds  sooghttobe  lor^ 


closed,  and  also  being  the  owner  of  a  ma- 
jority ot  the  stock  of  the  dltcfa  company, 
and  BO  an  equitable  owner  of  the  larg^ 
part  of  the  property  which  plaintiff  was 
thus  seeking  to  subject  to  false  and  fraod- 
ulent  claims,  liens,  and  judgments,  had  a 
direct  and  immediate  interest  in  the  mat- 
ter In  litigation,  and  that  he  must  be 
directly  affected  by  the  legal  operation  ol 
the  Judgment  sought  to  be  obtained  In 
the  action.  Hence,  under  the  Code,  as  well 
as  upon  principles  of  equity  and  JuBtlce,  he 
was  entitled  to  Intervene.  Story,  Eq.  PI. 
§72  et  seq.;  Railroad  Co.  t.  Cowdrey,  11 
Wall.  468;  Grain  t.  Aldrieb,  38  Gal.  514. 
The  averments  of  the  petition.  In  refer- 
ence to  a  formersult  pending  In  the  United 
States  circuit  court,  are  undonbtedly 
material  and  relevant  to  this  action.  It 
Is  shown  that  both  Henry  and  the  insur- 
ance company  are  parties  to  such  former 
suit;  that  the  suit  concerns  the  same  snb- 
Ject-matter  as  this  litigation ;  that  an  in- 
terlocutory decree  has  already  been  ren- 
dered In  the  circuit  court  declaring  the  ex- 
istence of  the  contract  between  the  Inenr- 
ance  company  and  the  dltcfa  company,  at 
alleged  In  the  petition;  tfaat  an  account- 
ing concerning  the  bonds  held  or  ownei*. 
by  the  insurance  company  has  been  or- 
dered;  and  that  such  accounting  Is  now 
being  carried  on.  33  Fed.  Bep.  132.  But 
we  cannot  undertake  to  determine  defi- 
nitely the  effect  ot  the  salt  pending  to  the 
federal  court;  for,  by  the  Inpae  of  time, 
the  Btutua  of  the  matters  thus  nendlng 
may  have  greatly  change<l,  and  the  petU 
tlon  ot  intervention  may  require  altera- 
tion or  amendment  In  respect  thereto,  and 
perhaps  in  respect  to  other  matters  also. 
It  IB  oi^ed  that  Henry  should  not  be  al- 
lowed to  delay  the  foreclosure  of  the  trust- 
deed,  and  thus  postpone  the  rights  ot  oth- 
er bondholders  in  order  to  enable  him  to 
litigate  hiH  controversies  with  the  Insur- 
ance company.  This  objection  has  little 
r()rce,  in  view  of  the  fact  that  the  record 
show4  that  there  are  no  other  bondhold* 
ere  save  Henry  and  the  Inaurance  com- 
pany, and  that  they  are  the  only  real  par- 
ties in  Interest,  so  far  as  a  recovery  of  the 
bonded  indebtedness  of  f 200,000  Is  sought 
In  the  action.  No  other  bondholders, 
therefore,  can  be  delayed  or  inconven- 
ienced by  the  litigation  of  the  matters 
presented  In  the  petition.  Besides,  as  we 
have  seen,  the  owners  of  the  ditch  stock, 
nf  which  Henry  held  the  greater  share, 
are  directly  interested  In  having  the  prop- 
erty of  the  ditch  company  protected 
against  the  false  and  fraudulent  liens,  as 
alleged  in  the  petition;  and  to  secure  such 
protection  they  must  either  litigate  the 
same  in  the  foreclosure  suit,  or  await  the 
determination  thereof  In  the  federal  court. 
The  district  court  should  not  have  denied 
Henry's  application  to  Intervene,  but 
should  have  ruled  the  other  parties  to  the 
action  to  answer  the  petition  as  they 
should  be  advised,  and  should  have  al- 
lowed the  parties  to  the  record  to  try  the 
matters  tfaus  put  In  iBsue.  The  Judgment 
of  the  dlHtrlct  conrt  In  denying  such  appli- 
cation 1h  accordingly  reversed,  and  the 
cause  is  remanded  for  further  proceedings 
In  conformity  with  this  opinion.  Be- 
versed. 


Digitized  by  Google 


Guiu.)  BUTTBB  «, 

H&TT,  J.,  having  detmolned  this  applt- 
cation  In  the  court  below,  did  not  alt  at 

the  henrlnf;  lo  this  court, 
m  coio.  bO>   

HSNaT  T.  nUVBLEBB*  IlTB,  OO.  «(  olk 
(AVrvM*  Oowt  0/  Oolorwto.   April  t,  UH.) 
JUDOMXtn  BT  Snpui^noN  —  BiwaoT  awteir  Hm- 

A  stipulation  In  r«r«rence  to  the  ararument 
and  decision  of  a  case,  entered  Into  for  conven- 
ience In  this  court  only,  will  not,  upon  a  reversal 
of  the  judgment,  be  extended  to  the  retrial  of 
the  case  below. 
(Bytlabut  ly  the  Court.} 

Error  to  district  eovrt.  Bio  Grande 
countj. 

J.  P.  BnckvMjf  and  Tetter  d  Ora^od, 
for  idalDtlfl  In  error.  Wolcott  Volte,  O. 
H.  Toll,  D.  V,  Bevint,  and  W,  B,  Barbour, 
tot  defendanta  In  orror. 

PER  CXJBIAM.  This  cause  was  brought 
to  this  court  for  the  purpose  of  reviewing 
ths  lodgment  of  the  court  below  in  sus- 
taining the  demnrrer  to  the  petition  of 
Theodore  C.  Henry  as  Intervenor.  By  a 
certain  Instrument  of  writing  signed  by 
the  attorneys  of  esch  of  the  parties  here- 
to^ and  filed  herein,  It  was  stipulated 
"that  no  printed  briet  will  be  required  to 
be  died  by  eltlier  of  the  parties  hereto,  but 
that,  aa  the  aame  queetluus  ore  Involved 
In  this  cane  aa  In  the  case  of  T.  C.  Henry, 
Appellant,  t.  The  Travelers'  InKurance 
Ck>mpaDy  and  the  CltlzeuH*  Ditch  &  Land 
Company,  Appellees,  this  case  may  be 
heard  and  determined  at  the  same  time 
with  the  last-mentluned  cuse,  and  that  the 
decision  of  the  court  in  the  case  ol  T.  C. 
Benry  v.  The  Travelers'  lusarnuce  Com- 
pany and  theCItlsens'  Ditch  &  Land  Com- 
puny  eC  al.  ahall  control  this  case,  and 
that  the  aame  Judgment  may  be  entered 
In  this  case  aa  In  that  lust-mentioned 
case. "  The  lorcffolng  stipulation  appears 
to  have  been  entered  Into  for  conreuleuce 
In  this  court  only.  In  view  of  its  pruvls- 
lona.  however,  we  have  not  felt  ivt  liberty 
to  conslderthe  petition  of  Intervention  for 
the  purpose  of  determining  Its  sofficlency 
as  to  form  or  substance,  either  with  or 
without  amendment.  Hence  the  opinion 
rendered  In  the  caae  mentioned  in  the  stip- 
ulation, wherein  the  Citizens'  Ditch  &  Land 
Company  la  a  party  defendant,  (ante,S18,) 
to  not  to  be  considered  as  controlling  on 
the  retrial  of  this  action  In  the  eoort  be- 
low, except  BO  far  as  the  facts  and  clrcnm- 
■tancea  of  the  two  cases  are  substantially 
alike.  This  case  may  be  considered  and 
determined  novo  upon  Its  own  merits 
as  to  the  several  mntters  of  law  and  fact 
Involved  In  the  record.  With  this  expln- 
natlon.  and  lo  pursuance  of  said  stlpola- 
tlon,  tlio  Judffment  of  the  district  court  Is 
reve^^'  '.and  the  cause  remanded  for  fur- 
ther ptuceedlDgs.  Beversed. 

Batt,  J.,  having  determined  theappll- 
eatlon  In  the  district  court,  did  not  par- 
ticipate In  this  dedsioi. 

(U  Oolo.  9fi)  ' 

BuTTEB  e(  «Z.  V.  Shchwat. 
(AvrstiM  Cowt  Of  OoloraOo.   Haroh  M,  IBBl.) 
Bill  or  Excapi-ioMs— Moriows— Ex-bmptlohs. 
1.  The  general  nile  Is  that  motions  and  ezcep- 
tioBs  cannot  be  preserved  by  transcribing  them 
V^P.no.6 — 21 
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into  the  record  proper:  nor  can  th^  be  consid- 
ered by  a  court  of  review,  unless  duly  authenti- 
cated by  bill  of  exceptions. 

2.  Exemption  statutes  should  be  llbenlly 
construed.   The  wages  of  debbn*  are  exempt, 
aocording  to  tne  terms  and  cundltloas  of  the  stat- 
ute, so  long  as  they  sre  capable  of  identiflcatlnn. 
(SuUalnu  by  the  Court) 

terror  to  Boulder  county  court. 

Plaintiffs  In  error,  Butter  &  Johnson, re> 
covered  Judgment  against  Shumway,  the 
defendant  In  error,  before  a  justice  of  the 
peace  for  the  sum  of  $49.60  and  costs. 
They  then  sought  by  process  of  garnish- 
ment to  subject  certain  moneys  deposited 
by  Sthumway  in  the  Boulder  National 
Bank  to  the  payment  (tf  said  Judgment 
Shumway  claimed  said  moneya  as  exemi>t 
from  g&mishment  under  the  act  of  March 
28,  1885,  (Sees.  Laws,  p.  262)  which  reads 
astollowa.  "There  shall  be  exempt  from 
levy  under  execution  or  attachment  or 
garnishment  the  wages  and  earnings  ol 
any  debtor  to  an  amount  not  exceeding 
one  hundred  dollars,  earned  during  the 
thirty  days  next  preceding  such  levy  un- 
der execution  or  attachment  or  garnlah- 
ment  of  the  aame:  provided,  such  debtor 
ahall,  at  the  time  of  such  levy  under  execu- 
tion or  attachment  or  ganlshment,  be  the 
beud  of  a  family,  or  the  wife  of  the  hea4 
of  a  family,  and  such  family  la  dependent, 
iin  whole  or  In  part,  upon  such  wages  or 
earnings  for  support:  provided,  further, 
that  no  debts  Incurred  prior  to  the  ap- 
proval of  this  act  ahall  be  affected  there- 
by."  Upon  the  trial  In  the  county  court 
Sbumway's  claim  of  exemption  was  sus- 
tained, and  Judgment  was  entered  accord- 
ingly. To  reverse  said  Judgment  this  writ 
ut  error  is  prosecuted. 

CSias.  M.  (4impAei/,!or  DlalntlflB  In  error. 
R.  H.  Wbltelej,  Jr.,  tor  aefmdont  in  error. 

Eluott,  J.,  (sYter  Btatiug  the  facta  aa 
above.)  The  assignment  ol  error  baaed 
upon  the  refusal  of  the  county  court  to 
dismiss  the  appeal  from  the  Justice's  eoort 
will  not  be  consldsred,  tor  the  reason  that 
nether  the  motion  nor  any  exception  to 
the  denial  thereof  Is  properly  preserved  In 
the  record.  Such  motions  aud  exceptions 
most  be  preserved,  If  at  all,  by  a  bill  of  ex- 
ceptions duly  authenticated.  The  practice 
of  attempting  to  preserve  mere  motions  or 
exceptions  of  this  kind  by  tranacrlblng 
them  into  the  record  proper  is  not  war 
ranted  by  the  common  law  nor  by  any 
provfalon  ol  oar  Code  of  Procedure.  Tlw 
assignment  baaed  upon  the  refusal  of  the 
county  court  to  require  the  appellant, 
Shumway,  to  give  additional  security 
must  fail  lor  the  same  reason.  Wike  v. 
Camphell.fi  Colo.  127,  and  cases  there  cited. 
The  bill  of  exceptions  In  this  case  makes 
oo  reference  to  any  of  the  foregoing  mat- 
ters; neltter  does  it  ponwrt  to  contain 
all  the  evidence  produced  at  the '  trial  in 
the  county  court.  Brace  we  cannot  caa- 
slder  the  assignments  of  error  challeDging 
the  sufficiency  of  the  evidence  to  support 
the  findings  and  Judgment.  Cook  v. 
Hughes.  1  Colo.  51;  Keith  v.  Wells.  14  Colo. 
U22.  23  Pac.  Bep.  991.  Upon  tfao  trial  the 
county  court  found  us  matters  of  fact  that 
the  money  garnmhed  was  earned  as  wages 
by  the  said  Shumwaj;  that  he  was  the 
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bead  of  a  family,  and  tbat  aacb  family 
was  dependent  In  whole  or  In  part  upon 
anch  wagen  for  support.  The  coiirt  fur- 
ther found  that  :shumway  earned  93  per 
day  during  the  81  days  of  the  month  of 
March,  I8>S,  agKivgating  $93;  that  he  de> 
posited  $75  of  this  sum  in  the  Boulder  Na- 
tlonalBank;  andthatthe  ?48.4lKarnl8hed 
1q  this  proceeding  of  the  suit  of  Kutter  & 
JobnBon  on  April  16,1888.waBa  balanceof 
said  975  remaining  In  said  bank;  and, 
further,  that  said  iShumway  did  not  earn 
durlngtbe  30  days  next  precedinfirBaid  levy 
an  amount  exceeding  the  sum  of  9100.  As 
a  concluBiou  of  law  from  tbe  foregoing 
the  court  found  that  tbe  sum  of  945  earned 
by  said  Shnmway  during  tbe  last  16  days 
of  March.  1888.  nas  not  subject  to  garnish- 
ment or  levy  nnder  execution  on  April  16. 
188s;  and  su  awarded  and  directed  that 
945  of  the  money  so  garnished  be  paid  to 
Bhumway.and  that  the  residue — $iAl — be 
allowed  to  Rutter  &  Johnson. 

Our  review  of  this  case  will  be  limited  to 
tbe  conslderatltm  of  tbe  question  whether 
tbe  findings  of  tbe  trial  court  support  Ita 
Judgment  under  the  act  exempting  tbe 
wages  and  earnings  of  debtora  from  levy 
under  execution,  attat'hment,  or  garnish- 
ment. Sees.  Laws  1885,  p.  262.  The  con- 
stitution of  this  state  provides  that  the 
general  assembly  shall  enact  liberal  ex- 
emption laws.  To  etfectnate  the  parpose 
of  sncb  provlBlon  it  Is  obvlons  that  enact- 
ments in  pursuance  thereof  should  receive 
from  the  judiciary  a  liberal  as  well  aa  rea- 
sonable construction.  Const,  art.  18,  §  1; 
Barnett  v.  Knight,  7  Colo.  365.  3  Pac.  Rep. 
747;  Martin  v.  Bond,  14  Colo.  468,  24  Pac. 
Rep.  82fi.  It  Is  claimed  by  counsel  for 
plaintiff  In  error  tbnt  tbe  proper  construc- 
tion of  tbe  act  of  1885,  above  cited.  Is  tbat 
tbe  wages  of  the  debtor  are  exempt  from 
garnishment  while  they  remain  In  the 
bands  of  the  employer  before  payment, 
but  notafterwnrds.  The  statute  contains 
no  such  limitation  orctmdition.  Tbe  act 
declares:  "There  shall  i.e  exempt  from 
levy  under  execution  or  attachment  or 
gamlsbment  the  wages  and  earnings  of 
any  debtor  to  an  amount  not  exceeding 
one  hundred  dollars,  earned  during  the 
thirty  days  next  preceding  such  levy."  etc. 
It  is  not  declared  tbat  snch  wages  shall 
not  be  levied  upon  In  the  hands  of  tbe  em- 
ployer, or  that  they  shall  not  be  attached 
or  garnlsbed  before  payment.  The  lan- 
guage Is  unconditional  and  absolute  that 
such  wages  "shall  be  exempt  from  levy  un- 
der execution  or  attachment  or  garnish- 
ment;" and  the  courts  cannot  Justly  add 
words  which  would  tend  to  defeat  or  re- 
strict the  manirest  purpose  of  tbe  statute. 
So  long  as  the  wages  or  earnings  of  the 
debtor  are  capable  of  identlilcatioD  he  Is 
entitled  to  have  them  exempt,  according 
to  tbe  terms  and  provlBions  of  the  stat- 
ute. It  is  argued  with  much  ingenuity 
that  the  earnings  of  tlio  laborer,  when  re- 
ceived by  hira,  are  no  longer  wages,  but 
capital:  tbat  the  exemption  statute  has 
performed  Its  office  wben  It  has  enabled 
tbe  laborer  to  secure  bfs  wages  from  bis 
employer  without  let  or  hindrance;  and 
tbnt  thereafter  the  statute  cannot  be  In- 
voked In  his  favor.  Tbe  statute  cannot 
be  thus  ransoaed  away.  Sncb  u  construc- 


tion iB  narrow  and  Hllberal.  It  would 
compel  the  laborer  toleave  hlB  earnings  la 

the  hands  of  bis  employer,  or  else  forego 
the  protection  of  tbe  statute  altogether. 
It  would  not  only  deprive  him  of  the  priv- 
ilege of  depositing  bis  earnings  with  any 
bank  or  other  depositary  for  safe-keeping, 
but  would  subject  bis  wages  to  supple- 
mental proceedingseveu  in  lilsown  pocket ; 
for,  If  earnings  once  received  immediately 
lose  tbeir  character  as  wages,  then  It  la 
evident  that  the  laborer  could  never  re- 
tain his  earnings  for  a  single  hour  with- 
out exposing  them  to  the  very  perils  whlcn 
the  statute  was  designed  to  avert.  Such 
a  construction  would  practicallyfmatrate 
tbe  beneficent  objecta  of  tbe  statute.  To 
Illustrate:  A  man  receives  9100  aa  his 
month's  wages.  He  is  Immediately  called 
upon  by  legal  process  to  apply  tbe  same 
to  an  unsatisfied  Judgment.  He  answers: 
"The  money  Is  my  last  month's  wages.  1 
am  the  bead  of  a  family  dependent  upon 
my  earnings  for  support."  Think  of  the 
court  gravely  responding:  "Yea,  tbe  money 
was  your  wages  before  yon  received  It, 
aud  was  exempt,  but,  having  received  It, 
It  is  no  longer  wages,  but  capital,  and  la 
not  exempt.  ?ou  were  entitled  to  enjoy 
it  before  yon  received  it,  but  not  after- 
wards." What  mockery.  It  Is  further 
claimed  that  tbe  record  in  tbls  case  does 
not  show  that  the  sum  whicli  the  court 
adjudged  exempt,  was  the  Identical  9^ 
wbkh  Shumway  earned  during  tbe  last 
15  days  of  March,  or  within  the  period  of 
30  days  next  preceding  the  garnishment. 
Tbe  argument  Is  that  he  had  received  99S 
as  bis  month's  wages;  that  be  bad  re- 
tained 918,  deposited  975,  checked  out  all 
except  a  balance  of  948.41.  and  tbat  It  Is 
not  definitely  ascertained  that  auch  bal- 
ance Included  the  Identical  946  earned  dar< 
Ing  the  last  15  days  of  March,  as  aforesaid. 
This  reasoning  is  altogether  too  subtle 
and  refined  to  be  applied  to  a  statute  re- 
quiring a  liberal  construction.  It  is  quite 
probable  that  all  the  earnings  of  the 
month  of  March,  except  tbe  9^8.41  remain- 
ing In  the  bank,  bad  been  expended  by 
Shumwayorhis  family  before  April  IBth. 
It  certainly  is  quite  as  reasonable  to  pre- 
sume that  the  money  first  earned  was  (Irst 
expended  as  to  suppose  the  contrary. 
Again,  It  is  contended  tbnt  when  a  general 
deposit  of  money  Is  made  In  a  bank  tbe 
deposit  becomes  a  part  of  the  assets  of  the 
bank;  thattbe  relation  of  debtor  and  cred- 
itor is  thereby  established  between  the 
banker  and  depositor,  and  that  such  de- 
posit can  be  retained  as  a  set-off  In  favor 
of  any  claim  which  tbe  bank  may  have 
against  the  depositor.  None  of  theseprin- 
ctples  have  any  application  to  the  present 
controversy.  Tbe  bank  claims  nothing 
against  the  depositor;  nor  does  the  de- 
positor seek  to  evade  the  equitable  doc- 
trine of  set-uff.  Tbe  statute  does  not  un- 
dertake to  exempt  tfaedfbtor's  wages  from 
any  lawful  set-off.  The  exemption  is 
from  execution,  attachment,  or  garnish- 
ment, and  that  only  for  the  wages  of  tbe 
preceding  30  days,  and  to  the  extent  of 
only  9100.  It  cannot  be  difficult  to  dls- 
tlngnlah  the  fruits  of  labor  fr<im  tbe  uc- 
cumnlations  of  capital  tor  that  length  of 
tltne;  nor  can  any  'touslderable  earolnga 
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of  the  debtor  elude  the  ptirsttit  of  the  cred- 
itor while  the  floO  limit  is  retained.  None 
ol  these  considerations  require  a  modifica- 
tion of  tlie  rale  that  the  statote  should  be 
liberally  construed.  Olvlnfc  the  statute  a 
liberal  constructlun,  and  Indulging  the 
usual  prestmiptlons  Infarorof  thetincllngs 
of  a  court  of  record,  we<  find  no  ground 
for  diHturbing  the  Judgment  of  the  county 
court.  It  Is  accordingly  affirmed. 


In  re  Hodsb  Besolutions  Coxcekmno 

Street  Jmpkovementb. 
{Supreme  Cmirt  of  Colorado.  Marct  13, 1891.) 

Opixioss  upon  Lbqislatitb  Questions  —  Subb 
Decibib. 

Tlie  decisions  of  this  oourt,  deliberately  an- 
nounced in  actual  litigated  cases,  oasht  not  to  t>e 
oremiled  upon  ex  parte  arguments  in  response 

to  legislative  questions. 
(SyUaims  by  the  CowrU) 

The  opinion  of  the  court  Is  in  response 
to  certalu  Questions  by  the  house  of  rep- 
resentatives, as  follows ;  "  Whereas,  there 
have  been  Introduced  into  both  branches 
of  the  ii^neral  assembly  bills  concerning 
amendments  to  the  city  charter  of  the  olty 
tff  Deorer,  providing  that  wherever  the 
owners  of  the  majority  of  lots  abutting 
on  a  street  or  alley,  or  a  station  thereof, 
shall  petition  the  city  council  fur  the  pav- 
ing or  grading,  or  either  or  both,  or 
wherever  the  board  of  public  worku  shall 
order  the  same,  and  shall  notify  the  city 
council,  such  paving  or  grading,  either  or 
both,  Bhall  be  ordered  by  ordinance,  two- 
thirds  of  the  total  expenses  thereof  shall 
be  assessed  and  be  a  lien  upon  the  proper- 
ty abutting  upon  the  same,  and  one-third 
of  such  expense  shall  be  borne  by  the  city, 
and  providing  that  the  city  council  shall 
assess  such  two-thirds  of  the  total  cost 
as  a  Bperlal  tax  against  the  lots  so  Im- 
proved, and  In  proportion  as  the.  respect- 
ive frontage  of  each  lot  bears  to  the  front- 
age of  all  the  lots  so  Improved;  and  wliere- 
Hs,  doubts  exist  as  to  whether  or  not  such 
bills,  If  enacted  into  laws,  will  be  consti- 
tutional: Therefore,  be  It  resolved  by  the 
house  of  representatives  that  the  honora- 
ble supreme  court  of  the  state  of  Colorado 
be,  and  are  hereby,  respectfully  requested 
to  give  Its  opinion  of  such  bills  containing 
such  provisions,  upon  the  constitution- 
ality of  such  \e.v!B— First,  as  to  whether 
such  Improvements  can,  under  such  laws, 
be  legally  ordered  by  the  Joint  action  of 
the  board  of  public  works  and  city  coun- 
cil alone,  and  the  assessments  duly  made 
for  the  cost  thereof  collected  from  the 
abutting  property;  second,  as  to  whether 
such  Improvements  can,  under  such  laws, 
be  legally  ordered,  upon  such  petition  or 
such  number  of  property  owners,  and  the 
aHsessments  duly  made  for  the  cost  of  such 
improvements  be  a  lawful  Hen  ngninst 
the  abutting  property  of  those  who  did 
not  petition  therefor,ln  thedlstrlct  where- 
in socb  Improvements  wereordered  made." 

Vkr  Curiam.  Upon  the  submission  of 
the  foregoing  preamble  and  resolution 
from  the  honorable  the  houseof  repi'esenta- 
tlves,  able  arguments  were  heard  before 
the  eoort  in  ^vor  of  the  constitutionality 


of  the  proposed  legislation.  No  one  ap- 
peared In  opposition  thereto.  It  Is  well 
understood  that  during  the  last  10  years 
this  court  has  rendered  several  decisions 
(commencing  with  Palmer  v.  Way,  H  Colo. 
106.  decided  in  1881)  denying  the  power  of 
the  general  assembly,  under  the  constitu- 
tion, to  provide  for  the  grading  and  pav- 
ing of  public  streets  (except  as  to  side- 
walks) at  the  sjieclal  expense  of  the  abut- 
ting lot  owners.  That  there  are  decisions 
by  the  courts  of  other  states  in  oppOHltlon 
as  well  aa  In  support  of  the  doctrine  thus 
announced  must  be  admitted.  But  we  are 
decidedly  of  the  opinion  that  the  decisions 
of  this  court,  deliberately  announced  In 
•  actual  litigated  cases,  ought  not  to  be 
overruled  upon  ex  parte  arguments  in  re- 
sponse to  legislative  questions.  We  are 
Impressed  with  the  consideration  that, 
while  the  city  of  Denver  and  its  repre- 
sentatives have  been  zealons  to  procnre  a 
Judicial  opinion  In  support  of  legislation 
favorable  to  street  Improvements  at  the 
expense  of  abutting  lot  owners,  the  own- 
ers themselves  have  not  been  heard  upon 
the  subject.  Evidently  the  owners  feel 
that  they  may  reasonably  rely  upon  this 
court  not  to  rvverse  Its  former  decisions 
to  their  prejudice,  without  giving  them 
opportunity  to  be  heard  in  some  appro- 
priate action  or  proceeding  in  which  their 
constitutional  rights  shall  be  thoroughly 
considered,  upon  pleas  and  arguments 
submitted  In  their  behalf  as  well  as  In  be- 
half of  the  public.  Without  intimating  in 
any  manner  what  conclusion  might  be 
reached  in  cane  the  questions  now  pre- 
sented should  he  brought  before  the  court 
In  the  regular  course  of  litigation,  we  do 
not  deem  it  proper  to  express  any  further 
opinion  at  this  time. 


tlATavoN  0t  ai.  Y.  Wnrrs. 
(Supreme  Court  of  Colorado.  Maroh  18, 1891.) 
Witness— CoHPETsxoT—TBANaAcnoira  with  De- 

CEDBNTI. 

Civil  Code  Colo.  1887,  $  58,  which  provides 
that,  when  cruss-demands  have  existed  betn^en 
two  persons  under  such  circumstanoes  that  if  one 
had  brought  an  action  against  the  other  a  counter- 
claim tiould  have  been  set  up,  neither  partly  shall 
be  deprived  of  tdie  benefit  thereof  by  the  death  of 
the  other,  does  not  hy  impliuation  repeal  Gen. 
St.  Colo,  f  3B41,  which  prohibits  a  party  from 
testiTyiiig  in  his  own  behalf  when  the  adverse 
'  party  sues  or  defends  as  executor  or  adminis- 
trator of  anr  deceased  person;  and  hence,  in  an 
action  by  an  administrate,  it  is  proper  to  reject 
the  testimony  of  defendant  as  to  a  counter-claim 
set  up  by  him  against  plainlifE's  intestate. 

Appeal  from  district  court,  Saguache 
county. 

Jus.  M.  Denny,  for  appellants.    C.  D. 

Jones  and  O.  P.  Arthur,  for  appellee. 

Helm,  C.  J.  White,  ns  admlnlBtrator 
of  the  estate  of  James  B.  Smoot.deceasetl. 
brought  the  presencactlon  upon  a  promis- 
sory note  given  Smoot  in  his  life-time  by 
Rathvon  &  Co.  Defendants  pleaded  set 
offs  aggregating  upwards  of  f 230.  These 
set-offs  were  alleged  to  have  been  due  and 
payable  prior  to  Smoot's  death.  The  cause 
reached  the  district  court  by  appeal,  and 
Judgment  was  there  rendered  for  plaintiff. 
At  the  trial  the  deposition  of  Samuel  F. 
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BatbroD,  wbo  had  been  tbeleadingr  mom- 

ber  of  tbe  firm  of  Rathvon  &  Co.,toucbiQg 
the  allesed  set-uffa,  vr&s  offered  In  evidence 
by  defendants.  Upon  objection,  tblH  depo- 
sition was  rejected,  under  the  Inbibltion 
ImpoRed  by  section  ^164],  Gen.  St,  Die  rul- 
ing of  tbe  court  in  tbis  reg:ard  conetltutes 
the  only  asslgumeDt  of  error  discussed  by 
eoonselfur  appellant.  It  Is  therefore  the 
only  asalgniDent  that  wl!l  be  noticed 
In  tbe  present  opinion.  The  statute  re- 
ferred to  pmvldes  that  "no  party  to  any 
civil  action,  suit,  or  proceeding,  or  per- 
son dirwtly  interested  in  tbe  event  thereof, 
shall  be  allowed  to  testify  therein  by  bis 
own  motion,  or  in  his  own  behalf,  •  •  > 
when  any  adverse  party  sues  or  defends 
as  *  *  *  the  executor  or  administrator 
*  •  •  of  any  deceased  person,  *  «  » 
unless  when  called  as  a  witnesu  by  such 
adverse  party  so  suing  or  defending;  and 
also  except  In  tbe  following  cases. "  Rath- 
von was  a  party  to  the  suit,  and  there  Is 
no  dispute  but  that  be  was  interested  In 
the  result.  The  alleged  counter-claims 
were  due  prior  to  tbe  deatb  of  Smoot.  It 
Is  nut  asserted  that  the  testimony  in  qnea- 
tlon  was  admissible  under  any  of  the  ex- 
ceptions enumerated  in  the  statute.  It  Is 
clear,  therefore,  tbat  it  was  within  tbe 
legislative  inhibition.  Whitsett  v.  Ker- 
abow,  4  Colo.  419;  Gllham  v.  French,  6 
Colo.  196;  Levy  v.  Dwtgbt,  12  Colo.  101.  20 
Pae-.  Bep.  12. 

But  counsel  for  appellant  contends  that 
section  58,  avil  Code  1887,  so  far  modiHea 
the  foregoing  statute  as  to  render  the  tes- 
timony here  offered  competent.  This  sec- 
tion reads:  "When cross-demands haveex- 
Isted  between  persons  under  such  clrcum- 
atances  tbat  If  one  bad  brought  an  action 
against  the  other  a  counter-claim  could 
bave  been  set  up,  neither  shall  be  deprived 
of  the  beneflt  thereof  by  tbe  assignment 
or  dettth  of  the  other,  nutthetwo  demands 
shall  bedeemcd  compensated  so  far  us  they 
equal  each  other."  We  cannot  accept  the 
view  of  this  provision  Insisted  npon.  It 
Is  evident  that  In  the  legislative  mind  at 
least  doubt  existed  as  to  tbe  st&tas  of 
ripened  counter-claims  In  cases  of  assign- 
ment or  death.  To  put  this  doubt  at  rest 
tbe  statute  In  question  was  enacted.  It 
simply  provides  that  the  happening  of 
either  of  these  events  shall  not  affect  the 
right  to  plead  and  rely  upon  the  set-off  in 
case  of  suit.  It  does  not  prescribe  a  rule 
of  evidence,  nor  does  It  purport  to  affect 
In  any  way  the  mode  of  proof  existing  at 
tbe  time  of  Its  adoption.  The  wisdom  and 
Justice  of  said  section  8641  are  not  ques- 
tioned. It  baa  been  In  force  for  many 
years,  and  a  similar  provision  exists  in 
most.  If  not  all,  of  the  states.  The  con- 
struction of  tbe  new  statute  urged  upon 
us  obviously  nulliflea  almost  entirely  the 
force  ot  that  provision.  In  so  far  aa  It  re- 
lates to  Buit«  by  executors  or  admiulatra- 
tors  of  deceased  persons.  Thechaiigethus 
wroughtwould  be  aweeplng, aiirt  itshould 
be  evidenced  by  unequivocal  language. 
The  repeal,  if  repeal  there  be,  la  by  impli- 
cation. But  repeals  of  this  kind  are  not 
favored ;  they  are  never  recognized  If  there 
Is  aerions  doubt  concerning  the  iegialntlve 
Intent.  To  proclaim  such  a  repeal  in  the 
present  case  would  be  wholly  unwar- 


ranted. Therefore,  we  most  bold  tbat  the 
rejection  of  Rathvon's  deposition  was  not 
error.  There  being  no  error  fn  tbe  ruling 
challenged,  the  Judgment  of  tbe  district 
court  l8  affirmed. 


Oatnor  et  &1.  V.  Clbhentb. 
(^preme  Court  of  Colorado.  Maroh  30, 1S9L) 

BSTOFFBL  IX  FA.IB— PlBADIHO — HaBULBU  KBBOB 
— Entbt  of  JUDGmST. 

1.  An  estoppel  in  paU  Is  new  nwttor,  and 
cannot  be  relied  upon  in  evidence  as  a  defense 
without  being  specially  pleaded. 

2.  It  is  Dot  error  to  refuse  a  correct  Inscmo- 
tion  if  the  substance  thereof  Is  otherwise  fairly 
iooorporated  In  the  charge  as  given. 

5.  The  general  rule  is  tbat  a  new  trial  will 
not  be  granted  merely  on  tbe  ground  of  harmless 
error;  nor  will  a  judgmeut  ordiaarilybe  reversed 
for  an  error  in  favor  of  the  party  seokinz  such 
reversal.  These  rules  are  applicable  to  mistakes 
of  the  Jury  as  to  matters  of  fact,  as  well  as  to 
errors  uf  the  court  aa  to  matters  of  law. 

4.  Where  tbe  verdlot  iv  erroneous  simply  on 
the  ground  that  It  Ih  for  a  less  sum  against  de- 
fendants than  was  warranted  by  the  evidence, 
such  error  cannot  be  said  to  be  one  affecting  their 
substantial  rights  ^  and,  if  the  plaintiff  does  not 
complain,  the  Judgment  should  not  be  reversed 
merely  od  the  ground  of  suoh  error, 

6.  A  JadgmeDt  la  a  judicial  act  It  is  what 
Is  considered  and  ordered  by  the  court,  and  not 
necessarily  what  is  entered  by  the  clerk.  Where 
the  judgment  was  right,  but  the  entry  incorrect, 
the  entry  may  be  amended  nunc  pro  tunc. 

{SylZaliUs  by  the  Court) 

Appeal  from  district  court,  Arapahoe 
county. 

This  was  an  action  by  Clements,  plain* 
tiff  below,  against  Gaynor  and  Standley. 
Plaintiff  alleged  an  express  C4mtract,  by 
which, In  consideration  tbat  heataonld  oi>- 
taln  a  purchaser  fur  drtendant's  boraea,  he 
should  receive  6  per  centum  of  tbe  grnsa 
sum  realised  from  the  sale;  that  ho  pro- 
cured a  purchaser,  to  whom  the  horses 
were  sold  for  a  large  sum  of  money,  but 
tbat  defendants  had  refused  to  pay  bis 
commissions.  The  answer  denied  tbe  ma- 
terial averments  of  the  complaint,  and 
also  contained  a  special  defense,  alleging 
an  express  agreement  by  plaintiff  to  re* 
lease  defendants  from  thepaymentof  com* 
missions.  The  second  trial  resulted  in  a 
verdict  for  plaintiff  in  the  sum  of  f  l.OOU. 

Huffli  Butler,  for  appellants,  J,  P. 
Brock  way^  for  appellee. 

Elliott,  J.,  (after  atatlajt  tbe  Hacta  aa 
above.)  The  assignments  of  error  relate 
to  the  rulings  of  the  court  upon  the  ad- 
mission and  exclusion  of  evidence,  to  the 
giving  and  refusing  of  instructions,  to  tbe 
refusiuR  of  defcadants*  motion  for  a  new 
trial,  and  tbe  entering  of  Judgment  for 
pluintiff,  Ko  argument  having  been  pre- 
sented relating  to  the  admission  or  exclu- 
sion of  evidence  or  against  tbe  Instructions 
"given, "  these  mattere  will  not  be  S[)et:Ial- 
ly  considered,  tt  is  claimed  In  argument 
thot  plaintiff,  by  reason  of  certain  lan- 
guage used  by  him  pending  the  negotia- 
tions, is  estopped  from  maintaining  bis 
action  for  commlsalona  against  one  of  tbe 
defendants.  Defendants'  counsel  prayed 
for  an  Instruction  to  the  jury,  bused  npon 
eucli  suppuKed  conduct  of  the  plelntitT, 
which  was  refused,  and  the  refusal  la  aa* 
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signed  for  error.  No  defense  of  e8l;opi>el 
was  set  forth  in  the  answer.  Under  the 
presen  t  practice  It  Is  well  settled  that  an- 
estoppel  ill  pals  Is  new  matter,  and  can- 
not be  relied  upon  In  evidence  aa  a  defenne 
wlthont  being  ajjeclally  pleaded.  See  De 
Votle  V.  McGe'rr.  15  Colo.  — ,  24  Pac.  Kep. 
923,  and  authorities  there  cited.  In  so  far 
as  the  refused  Instractloo  was  pertinent  to 
the  defeiwe  as  pleaded,  which  was,  In 
elTect,  that  plaintiff  had  expressly  agreed 
at  li  certain  stage  of  the  negotlatlonisthat 
be  should  not  ask,  demand,  or  receive  any 
commisslnnsfrom  elCherot  the  defendants, 
It  was  given  In  substance  In  another  In- 
struction. It  Is  unnecessary  to  consider 
further  the  refused  Instructions  In  detail 
Tbe  Instructions  as  given  state  the  law 
applicable  to  tbe  controversy  impartially, 
and  with  sabstantlsl  accuracy.  The  In- 
Btrnctlons  refused  were  either  Incorrect  or 
unneceseatT.  It  Is  not  error  to  refuse  a 
correct  Instruction  If  the  Rubstance  there- 
of 1h  otherwise  fairly  Incorporated  In  the 
charge  as  given.  Dougherty  v.  People,  1 
Colo.  524;  Glllett  v.  Comm.  7  Kan.  156. 

It  Ib  contended  In  behalf  ol  appellant 
that  the  verdict  Is  Inconsistent  with  the 
evidence  In  any  light  in  whtcli  It  can  be 
properly  viewed  under  thelssnes  asframed. 
Tbeargument  is  Chat  thecnmpiaint  alleges 
an  express  agreement  to  pay  commissions 
at  the  rate  of  5  per  cent,  of  the  gross 
sum  for  which  the  horses  should  be  sold  ; 
that  the  evidence  shows  the  horses 
werfi  sold  or  exchanged  for  other  prop- 
erty; and  that  the  price  at  which  the 
horses  were  rated  In  the  exchange 
was  $30,000;  hence,  that  nnder  tbe  con- 
tract as  alleged  plaintiff  would  be  en- 
titled to  recover,  ir  at  all,  a  commission 
of  f 1,500,  but  that  the  jury  awarded  him 
only  91.000;  "manifestly,  a  compromise 
verdict,"  says  appellauta'  eonnaet.  In 
addition  to  the  horses  rated  at  fSO.OOO,' 
plaintiff  claims  that  certain  other  horses 
were  disposed  of  In  the  same  trade  to  the 
same  party,  rated  at  f 4, 500,  on  which  sum 
be  was  also  entitled  to  commissions  at 
tbe  same  rate,  so  that  his  recovery  sbonld 
have  been  yi,7%.  The  record  before  na 
shows  that  the  verdict  on  the  first  trial 
was  In  plfllntttrs  favor  for  the  latter 
amount.  For  what  reason  such  verdict 
was  set  aside  does  not  appear,  Tbe  evi- 
dence on  the  last  trial  was  conflicting.  In- 
dulging the  usual  presumptions  in  favor 
of  the  verdict  of  tbe  Jury  in  such  matters, 
they  were  Justified  in  believing  that  plain- 
tiff was  the  procuring  cauw  of  the  sale; 
that  he  had  performed  the  contract  on  his 
part;  and  that  he  had  not  released  defend- 
ants from  their  obligation  to  pay  commis- 
sions. A  verdict  for  81,500,  or  perhaps 
$1,725,  in  plalntlH's  favor,  could  not  prop- 
erly be  disturbed  as  being  against  tbe  evi- 
dence by  an  appellate  court.  8  Grab.  & 
W.  New  Trials,  1218, 1219.  Thedefendanta 
did  not  assign  the  smallness  of  the  last 
verdict  as  a  groand  of  their  motion  foi-  a 
new  trial.  On  the  contrary,  one  of  the 
grounds  alleged  was  that  "the  daniH^^eH 
awarded  by  the  Jury  were  excessive.  "  Per- 
haps tbecourt  belowmlght  have  perceived 
reasons  for  granting  a  n(?w  trial  If  the  hi- 
conslstency  of  the  verdict  with  the  evi- 
dence had  been  expressly  pointed  out;  but 


In  this  cour^suc(1  an  assignment  of  error 
cannot  ordinarily  be  viewed  with  favor. 
The  general  rule  Is  that  anew  trial  will 
not  be  granted  merely  on  the  ground  of 
harmless  error;  nor  will  a  Judgment  ordi- 
narily be  reversed  for  an  error  In  favor  of 
the  party  seeking  such  reversal.  These 
rules  are  applicable  to  mistakes  ol  tbe  Jury 
as  to  matters  of  fact,  as  well  as  to  errors 
of  the  court  as  to  matters  of  law.  Where, 
however,  the  circumstances  or  nature  of 
the  mistake  is  such  as  to  indicate  inten- 
tional misconduct  on  the  part  of  the  jury, 
a  different  element  of  error  is  involved. 
Code.  §  217.  But  "misconduct  of  the  .iury" 
was  not  alleged  as  aground  of  themotion 
for  a  new  trial.  It  was  not  assigned  for 
error;  nor  does  It  appear  in  the  evidence. 
It  may  be  said  that  the  Jury  erred  in  judg- 
ment; tint  In  a  lengthy  and  complicated 
trial,  with  conflicting  evidence,  and  with 
diflerent  theories  urged  upon  their  consid- 
eration by  Rbleand  zealous  counsel,  such 
error  may  well  be  attributed  to  honest 
mistake.  Instead  of  Intentional  miscon- 
duct. Hll.  New  Trials,  c.  3;  Henry  v. 
Snioot,  1  Miss.  18;  Covy  v.  State,  4  Port. 
(Ala.;  186:  Fuller  t.  Ruby,  10  Oray,  288; 
State  V.  Pike,  20  N.  U.  844.  If  the  verdict 
be  erroneous  simply  on  the  ground  that 
it  Is  for  a  less  sum  against  defendants 
than  was  warranted  by  the  evtilence,  such 
error  cannot  l)u  said  to  be  one  affecting 
their  substantial  rights;  heuce  tbe  Judg. 
ment  should  not  be  reversed  merely  on  the 
ground  of  such  error.  Code,  §  ?».  The 
plnlntlff  below  was  the  only  party  preju- 
diced by  tbe  Insufficiency  of  the  damages 
awarded,  and  he  Is  not  complalnlog  on 
this  appeal.  There  havlngbeentwo  trials 
of  the  case,  the  plalntff  being  willing  to 
accept  the  result  of  the  second  trial  rather 
than  litigate  further,  and  the  ti-lal  court 
ha  ving  snstttined  the  uecoud  verdict,  we 
do  not  feel  at  liberty  to  disturb  it. 

In  dlsporing  of  this  appeal  we  And  it 
necessary  to  notice  a  matter  not  assigned 
for  error,  nor  brought  to  our  attention  by 
counsel  for  either  party.  The  transcript 
filed  In  this  court  shows  a  verdict  rendered 
on  the  second  trial,  as  above  stated,  for 
the  sum  of  f 1,000  in  favor  of  plaintiff,  and 
that  thereafter,  upon  overruling  the  mo- 
tion for  a  new  trial  at  the  same  term,  and 
on  May  22.  1888,  It  was  ordereii  by  the 
court  that  "Judgment  he  entered  upon  the 
verdict  herein,  and  let  the  same  be  record- 
ed in  the  .iudgraent  book."  On  the  last- 
named  date  judgment  appears  to  have 
been  entered  In  favor  of  plaintiff  ugalnst 
defendants  for  the  sum  of  $1,7:^5,  with 
costs,  etc.  It  will  be  observed  that  th(> 
judgment  as  entered  was  for  the  amount 
of  the  first  verdict,  instead  of  the  second. 
The  appeal-bond,  however,  recites  the 
Judgment  as  for  91,000  and  costs.  From 
such  data  remaining  of  record  It  Is  clear 
that  tbe  Judgment  actually  rendered  by 
tbecourt  was  for  the  sum  of  $1,000  and 
costs,  and  that  the  entry  of  the  Judgment 
was  a  clerical  mistake  or  misprision  of  the 
clerk  amendable  at  common  law,  as  well 
as  under  the  statute  of  Jeofails.  A  Judg- 
ment is  an  official  act.  It  Is  what  Is  con- 
sidered and  ordered  by  the  court,  and  not 
necessarily  what  Is  entered  by  the  clerk. 
Freem.  Judgm.  §§38,40;  Moreland  v.fiufflu. 
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1  Minor,  (Ala.)  18.  In  view  of  the  forego- 
ing, It  Ib  manifest  tbat  the  incorrect  entry 
■of  the  juciffment  was  not  in  eonaequence 
■of  any  error  committed  by  the  court,  but 
was  the  result  of  earelessneeas  by  the  clerk 
in  recording  the  judfrmsnt  of  the  court, 
and  that  such  entry  should  be  amended 
nuitc  Pro  tunc,  Freem.  ru<b:m.  §  61  et  seq. 
This  caase  is  accordingly  remanded  to  tbe 
district  court  of  Arapahoe  county,  with 
directions  to  vacate  the  record  entry  ot 
the  judgment  herein,  and  to  re-enter  the 
same  In  favor  of  plaintiff  against  defend- 
ants for  the  sum  of  $1,000  and  costs  as  uf 
May  22, 1888,  when  the  Jnderment  was  fn 
tact  actually  rendered  for  tbat  sum.  In 
view  of  all  the  circumstances,  neither  par- 
ty shall  recover  costs  incurred  by  this  ap- 
peaL  Judgment  entry  modlfled. 


BUSBT  T.  C&HP. 

(Supreme  Court  of  Colorado.  Maroh  20, 1801.^  i 
Appeal — ^Tihs  fob  Docketino  CArsE. 
Laws  Colo.  1887,  p.  335,  providing  that  a 
party  appealing'  shall,  within  20(laj^sfrom  the  ap- 
proval of  his  appeal -bond,  pay  to  the  clerk  of  the 
court  to  which  be  takes  an  appeal  foes  neceasary 
to  have  the  cause  docketed,  and  that,  in  case  of 
failure  to  do  so,  the  cause  shall  be  dismissed  on 
application  of  appellee,  is  peremptory,  and  the 
cause  should  i>e  dismissed  on  failure  to  comply 
with  the  act,  Uiough,  at  the  time  of  tbe  motion 
to  dismiss,  the  fees  may  have  been  paid  and  the 
cause  docketed. 

Error  to  Arapahoe  county  court. 
F.  A.  Williams,  for  plaintiff  In  eiTor. 
W.  J.  EdWHVds,  lor  defendant  lu  error. 

Hblm,  C.  J.  This  cause  was  originally 
brought  before  a  Justice  of  the  peace. 
Judgment  being  there  rendered  for  defend- 
ant, plaintiff  perfected  an  appeal  to  the 
county  court.  The  appeal-bond  was  ap- 
proved and  flled  by  the  Justice  on  January 
27,  1888.  The  record  was,  however,  not 
lodged  In  the  county  court  until  February 
20tb  following.  Defendant  by  his  counsel 
entered  a  special  appearance  in  thecountj 
court,  and  moved  to  dismiss  the  appeal 
for  a  f»Uui*e  to  pay  the  necessary  fee,  and 
hare  the  cause  docketed  within  the  time 
required  by  statute.  Sess.  Laws  1887,  p. 
325.  This  provision  reads,  inter  alia; 
"And  provided,  further,  that  the  party 
appealing  shall,  wltbln  twenty  days  from 
the  date  of  the  approval  of  his  appeal- 
bond,  pay  to  the  cleric  of  the  court  to 
which  he  takes  an  appeal  all  fees  necessary 
to  have  the  cause  docketed  and  placed  on 
the  calendar  of  said  court.  In  case  said 
party  appealing  falls  to  pay  said  fees 
within  said  time,  then  the  said  cause  [ap- 
peal] shall  be  dismissed,  on  application  of 
the  appellee."  The  record  of  the  county 
court  recites  that  said  motion  was  de- 
nied, "on  tbe  ground  that  this  cause  was 
docketed  at  the  time  said  motion  was 
made. "  There  is  nothing  to  show  that 
defendant,  who  was  appellee  in  tlie  coun- 
ty court,  had,  prior  to  interposing  the 
motion,  made  any  appearance,  taken  any 
action,  or  submitted  to  any  ruling  in  the 
cause.  There  Is  therefore  apparent  in  the 
record  before  us  no  other  ground  furdeny- 
Ing  the  motion  save  that  above  stated. 


The  right  to  have  tbe  appeal  dismissed 
upon  the  failure  to  comply  with  the  pro- 
vision In  relation  to  fees  Is  expressly  given 
by  statute.  The  statute  is,  so  far  as  lan- 
guage can  make  It,  peremptory,  and  no 
discretion  appears  to  be  reserved  to  the 
court.  We  caunot  agree  with  the  trial 
Judge  that  the  fact  that  appellant  bad 
paid  the-fee  and  docketed  the  cnuse  before 
appellee  Interposed  his  motion  is  alone  de- 
cisive against  dismissal ;  to  so  hold  would. 
In  large  measure,  be  tu  disregard  or  abro- 
gate the  expresH  statutory  command.  See 
Hunt  V.  Arkell,  13  Colo.  22  Pac.  Rep. 
826;  Law  v.  Nelson,  14  Colo.  409,  24  Pac. 
Rep.  2,— construing  an  analogous  provis- 
ion. Had  appellee  voluntarily  entered  a 
full  appearance  after  the  cause  was  dock- 
eted, and  taken  or  submitted  to  some  or- 
der of  court  looking  to  a  trial  de  novo, 
before  Interposing  his  motion,  we  might 
treat  bis  action  as  a  waiver  of  the  right  to 
have  the  appeal  dismissed.  Such  is  the 
I  view  of  the  coart  upon  anotber  statute, 
substantially  similar  in  this  respect  to  the 
one  before  us.  Robertson  t.  O'Reilly,  14 
Colo.  441,24  Pac.  Rep.  560;  Coby  v.  Hal- 
thuaen,  16  Colo.  — ,  ante,  148.  As  above 
shown,  however,  no  such  state  of  facts  is 
now  presented.  The  statute  wasdoubtlesa 
framed  to  prevent  delay  in  retrying  caaes 
on  appeal  from  Justices  of  the  peace.  The 
time  fixed  within  which  the  fee  is  to  be 
paid  and  the  appeal  is  to  be  docketed  is 
not  unreasonable,  and  the  general  pur- 
pose of  the  provision  la  wise.  It  may  pro- 
duce hardslilp  in  individual  cases,  and 
perhaps  the  Interests  of  justice  would  be 
better  subserved  by  a  less  rigid  rule  In  tbe 
premises.  Bat  this  is  a  matter  for  l^ala- 
tire  action.  The  statutory  rule  is  not  in- 
valid, and  the  courts  cannot  mitigate  its 
allied  severity.  It  will  be  observed  tbat 
the  amendment  of  1887,  made  since  Town 
Co.  V.  Ives,  10  Colo.  81, 14  Pac.  Rep.  120; 
Schofleld  v  Felt,  10  Colo.  146, 14  Pac.  Rep. 
128 ;  and  Railroad  Co.  v.  Rader,  11  Colo.  53S, 
19  Pac.  Rep.  476, — were  decided,  materi- 
ally changes  the  scope  and  effect  ot  tbe 
statute  under  consideration.  In  view  of 
the  foregoing,  the  remaining  assignments 
of  error,  and  the  discussion  of  counsel  per- 
taining thereto,  need  not  be  considered. 
The  judgment  of  tbe  court  below  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  dismiss  tbe  appeal.  Reversed. 


Robert  E.  Lbb  SiT>yRit  Min.  Co.  v.  Omaha 

&  Grant  SmeIiTinq  &  REprxwo  Co. 

iSupreme  Court  of  Colorado.    Feb.  IS,  1S91.) 

MlNlNO  COHFANT — MaSAOEB— COKTBAOTS. 

1.  Where  the  by-laws  of  a  mining  corpora- 
tion declare  it  tbe  duty  of  tlie  general  manaRor 
to  "take  charge  of  tbe  DuslneBs  of  selling  the  ores 
mined, "  he  has  authority  to  enter  into  a  contract 
with  a  smelting  company  for  tbe  sale  to  it  of  all 
the  ores  to  be  mined  witiiin  a  given  period. 

2.  Where  the  smelting  company,  in  writing, 
"offers  for  the  product  of  the  mines"  of  tbe  min- 
ing company  for  a  given  period  a  named  price, 
which  offer  1b  accepted  by  the  mining  company, 
and  the  writing  is  signed  by  tiie  general  man- 
ager of  each,  this  constitutes  a  contraot  of  sale  fbr 
the  time  and  at  the  price  named,  and  is  upon 
sufficient  consideration. 

Elliott,  J.,  dissenting. 


Digitized  by  Google 


Colo.)   BOBBBT  E.  LEE  SILVER  MIN.  GO. «.  OHAHA  &  O.  HHSLT.  A  BEF.  00.  827 


Gommlasloneni*  dedalon.  Appeal  fron 
dlstrlet  court,  I«ake  county. 

Appellant  (defendant  below)  was  a  cor- 
poration eoKaged  in  mining  and  produc- 
ing ores  in  tbe  years  1S83-84,  In  the  connty 
ot  Lake.  Appellee  wna  a  corporation  en- 
g^ced  in  buying,  selling,  smelting,  and  re- 
dndng  ores.  Appellant  was  a  lai^  pro- 
ducer of  ore,  and  bad  been  prior  to  Decem- 
ber 1, It  had  been  for  Bome  time  dla- 
po^DK  of  most,  It  not  all,  of  its  ore  to  the 
appellee  at  agreed  prices  for  the  silver  con- 
tained in  the  ore,  deducting  therefrom  a 
chaise  of  $18.50  per  ton  for  treatment.  At 
tbe  date  mentioned  one  E.  A.  GuUbnnlt 
was  generalmanagerof  appellant's  mines, 
and  Henry  Head  waa  manager  of  tbe  busi- 
ness of  the  appellee  at  Leadville.  Appellee 
being  desirous  of  obtaining  control  of  all 
the  ore  produced  by  appellant,  and  It  be- 
ing desirous  of  redacing  the  price  for  tbe 
redoctlon  and  treatment  of  tbe  ores,  en- 
tered Into  negotiations,  resulting  on  the 
part  of  appellee  in  the  toUowlog  offer  in 
writing,  which  wasaccepted  and  signed  by 
GuIIbault  (manager)  lor  appellant :  "  Lead- 
vllle.  Cel..  December  1,  18S3.  Bobert  E. 
Tjee  Silver  Mining  Co.,  I.eadvi)le,  Col.— 
Dear  Sir:  For  a  period  of  six  months  from 
date  we  offer  for  the  product  of  the  Rob- 
ert £.  Lee  mine  as  follows:  Up  to  75 
ounces  silver  per  ton.  will  pa.T  92  per  cent, 
uf  New  York  quotations;  76  to  ISO  onnces 
stiver  per  ton,  9Sjj  per  cent,  of  Mew  York 
quotations;  151  to  250  ounces  silver  pot 
ton,  94  per  cent,  of  New  York  quotations; 
251  ounces  up,  silver  per  ton,  95  per  cent, 
of  New  York  quotations.  Deducting  sev- 
enteen dollars  and  tlfty  cents  ($17.50)  per 
ton  lor  working  charges.  Price  of  silver 
based  on  New  York  quotations  on  day  of 
settlement.  Yours,  truly,  Ouaha  and 
Ghawt  S.  &  R.  Co.  By  Henry  Head.  R. 
B.  Lee  S.  M.  Co.  £.  A.  Guilbadlt,  Man- 
ager." After  tbe  signing  of  the  paper  ot 
December  1.1883.  and  until  about  the  15tb 
of  February,  1S84.  both  parties  proceeded 
under  tbe  terms  or  stipulations  contained 
in  tbe  paper;  appellant  delivering  alt  the 
ore  produced  to  appellee,  and  It  receiving 
It.  At  about  the  last  date  appellant 
leased  Its  mines  to  one  Fritz,  who  entered 
into  possession,  and  after  that  time  con- 
trolled and  disposed  of  the  ores  produced 
from  appellant's  mines,  and  declined  or  re- 
fused to  deliver  them  to  appellee  under  the 
contract,  and  sold  the  ores  to  other  par- 
ties. After  the  expiration  of  the  six 
months  from  Decemberlst  appellee  brought 
this  suit  against  appellant  to  recorer 
damages  for  breach  of  the  allied  agree- 
ment. The  case  was  tried  before  the  court 
without  a  Jury,  and  resulted  In  a  judg- 
ment in  favor  of  tlie  plaintiff  for  98.2ti2. 
No  qnestion  in  regard  to  the  amount  oS 
damages  awarded  la  raised.  A  stipula- 
tion signed  by  the  counsel  of  tbe  respective 
parties  was  filed  in  this  court,  containing 
tbe  following:  "Which  amount  assessed 
herein  in  hereby  agreed  to  be  corrfct,  pro- 
vided the  supreme  court  shall  be  of  opin- 
ion that  no  error  in  any  other  respect  was 
committed  by  the  court  In  the  findings 
and  rendition  of  Judgment  against  thede* 
fendant." 

if.  S.  Dtxon,toT  apiiellant.  C.  C.  Panooa 
and  Pattenon  A  Thoaiaat  for  app^lee. 


BcBDy  C  (oAsT  ataOng  tha  Ikcta  aa 
above.)  Tiiecoansel  of  appellant  in  his 
able  argument  relies  upon  two  general 
propositions  for  the  reversal  of  the  Judg- 
ment. Tbey  are  stated  by  him  as  follows: 
"B^rst.  That  the  ail(^^  contract  sued 
apon,  nnderthecoQStructlon  claimed  forit 
by  the  plalntitf,  was  not  within  thescopeof 
the  powers  possessed  by  the  witness  Gull- 
bault,  as  general  manager  of  the  defendant 
company.  Seeoad.  That  tbe  InBtrnment 
sued  upon  did  not  constitute  a  contract 
between  the  plaintiff  and  defendant  com- 
panies for  the  sale  end  delivery  to  the 
plaintin  ot  all  or  of  any  particular  portion 
of  the  product  of  tbe  mine  of  the  defendant 
lor  the  period  of  time  spedfied  in  it.  It 
was  not  an  agreement  for  tbe  sale  and  de- 
livery of  any  portion  of  such  product,  bat 
was  merely  an  otter  or  memorandum  fix- 
ing the  price  for  such  portions  of  the 
product  as  tbe  defendant  might  see  fit  to 
deliver  to  tbe  plaintifi  during  tbe  period 
of  time  limited.  To  this  latter  extent,  but 
no  further,  can  it  be  said  to  bave  any  of 
the  elements  ot  a  contract  for  sale  or  de- 
livery between  tbe  parties. "  In  discussing 
the  first  proposition  It  becomes  necessary 
to  examine  that  portion  of  the  by-laws  of 
the  defendant  corporation  providing  for 
the  appointment  and  defining  the  duties 
and  powers  of  a  general  manager  of  Its 
mines.  It  is  as  follows:  "Art.  8.  Tbeie 
shall  be  a  general  manager  of  the  com- 
pany's mines  to  be  employed  by  the  presi- 
dent or  board  of  directors,  whose  duties 
shall  be  to  take  charge  of  the  business  of 
selling  of  ores  mined,  and  to  look  after  tbe 
development  of  the  mining  property,  and 
to  attend  tu  all  of  the  details  incident  to 
the  business  ot  tbe  company  at  its  mines, 
to  keep  an  accurate  account  of  the  receipts 
and  disbursements  of  the  company  at  tbe 
mines,  and  to  furnish  monthly  statements 
of  the  same  to  the  secretary,  "—which  was 
pat  in  evidence  upon  the  trial.  Other  por- 
tioTia  of  the  by-laws  pertaining  to  the  offi- 
cers of  the  corporation,  providing  for 
their  election  or  appointment  and  defining 
their  duties  and  powers,  were  put  in  evi- 
dence, but  are  not  necessarily  Involved  or 
necessary  tn  be  considered  In  the  deter^ 
mlnation  of  the  question.  When  unre- 
stricted by  tbe  by-laws,  or  his  duties  un- 
defined by  them,  a  general  manager  of  a 
corporation  has  been  defined  to  be** the 
person  who  really  has  tbe  most  general 
control  over  the  affairs  of  a  corporation, 
and  wbo  has  knowledge  ot  all  its  boslness 
and  property,  and  who  can  act  in  emer- 
gencies on  his  own  responsibility;  who 
may  be  considered  the  principal  officer." 
And.  Law  Diet.  And  such  Is  the  Judicial 
definition  given  In  Manufacturing  Co.  v. 
LawBOn,  57  Wis.  404,  16  N.  W.  Bep.  898, 
where  It  Is  also  said :  "  The  very  term  im- 
plies a  general  supervision  of  the  affairs 
of  a  corporation  in  all  departments. "  To 
tbe  same  point.  Spangler  v.  Butterfleld, 
6  Colo.  856.  In  the  absence  of  restrictions 
or  controlling  usages  ana  customs  in  the 
particular  class  of  corporations  in  which 
he  if  employed,  be  must  beconslderpd  the 
principal  officer,  to  whom  is  del^ated  the 
entfrecontrol  and  management  of  the  cor- 
porate property,  as  far  as  operating  the 
same  is  concerned.  Such  must  ol  necessity 
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be  the  constractlon  of  bla  powers  wben 
the  president  Is  a  non-restdent.  and  when 
the  president  Is  present  his  duties  are  well 
defined  by  law,  and  du  not  necessariJy  ex- 
tend to  the  practical  management  of  the 
property;  while  directors  eommonlr  act 
at  interrals,  when  called  together  ub  a 
bo<1y.  AH  the  other  officers  of  a  mining 
corporation,  except  the  general  manager, 
may  be.  and  freqnently  are,  ignorant  of  the 
basloeKS  of  mining,  hence  the  wisdom  ami 
necessity  of  delegating  to  some  experi- 
enced and  skilled  person  entire  control  of 
the  property.  Cpon  his  ability  and  Int^- 
rity,  to  a  great  extent,  depends  the  fallnre 
or  aaccesB  of  the  enterprise.  He  la.  as  tar 
as  the  adminlstratiuQ  ot  affairs  is  con- 
cerned, the  chief  oflScer,  and  frequently  the 
only  refiponsibte  officer,  at  or  in  the  ricln- 
Ity  of  the  proiterty,  capable  ot  binding  the 
corpnratitin  by  his  contracts.  In  the  ab- 
sence of  deflned  powers,  the  powers  inci- 
dent to  the  office  and  eroploymentwould 
embrace  that  of  employing  the  necessary 
labor.openlng.dei-eluplng,  and  protecting 
the  mine,  the  purchasing  of  necessary  ma- 
chinery, tools,  and  supplies,  and  mining: 
and  selling  the  ore,  with  power  to  bind 
the  c<)r[i«rat)on  for  bills  necessarily  con- 
tracted in  tiie  prosecution  ot  the  work. 
It  also  devolves  upon  him  to  prorlde  ei- 
ther from  the  prodacts  of  the  mine,  from 
tiie  funds  of  tlie  corporation,  or  some  oth- 
er source,  money  to  discharge  the  obiiga- 
tlons  incurred  in  the  prosecution  of  such 
work.  These  would  be  his  duties  and 
powt^rs.  and  within  the  scope  of  bla  em- 
ployment, and  Incident  to  the  office.  If  his 
duties  and  powers  were  left  undeflned  by 
the  corporation.  Other  parties  in  dealing 
with  the  corporation  have  a  right  to  as- 
sume, and  ui:t  upon  the  presumption,  that 
all  the  powers  pertaining  to  the  office 
generally  are  possessed  by  the  Individual 
In  question,  unless  notlfled  ot  rratrlctions 
and  limitations.  The  by-laws  of  a  cor- 
poration are  oot  neceBsarily  public  and 
known.  They  are  for  the  government  of 
the  corporation.  The  learned  counsel  for 
appelliint  put  In  evidence  some  portion  of 
the  by-laws,  and  contends  In  argument 
that  the  public,  In  dealing  with  the  man- 
ager, was  bound  by  the  authority  con- 
ferred by  the  corporation,  whether  made 
public  or  not-  The  by-law  of  the  corpora- 
tion, in  speaking  of  the  manager,  says: 
"Whose  duties  shall  be  to  take  charge  of 
the  business  of  Helling  of  ores  mined,  and 
to  look  after  the  development  uf  the  min- 
ing property,  and  to  attend  to  ail  of  the 
details  Incident  to  thebusiness  of  the  com- 
pany at  Its  mines. "  etc.  This  Is  of  neces- 
sity quite  general,  does  not  and  could  not 
contain  In  detail  and  enumerate  all  the 
powei-B  and  duties  incident  to  the  office, 
hut  the  latter  clause  is  sufficiently  broad 
and  definite  to  Invest  him  with  ail  the 
powers  incident  to  the  position,  while  It  is 
fairly  Inferable  from  the  langunKC  used — 
"at  its  mines" — that  it  was  contemplated 
and  understood  that  the  other  officers 
were  not  to  be  at  the  mines,  and  that  to 
him  were  delegated  all  the  powers  and  du- 
ties neeesfiary  for  the  conduct  of  the  busi- 
ness at  that  locality.  Thci^e  conclusions 
are  Intended  to  apply  only  to  the  man- 
agers of  mining  corpora tlonu  where,  as  In 


this  state,  the  nsagea,  snccesatul  prosecn- 
tlon  ot  mining  enterprises,  and  the  protec- 
tion ot  parties  dealing  with  such  mioing 
corporations,  require  that  the  powers  and 
duties  ot  the  general  manager  be  defined. 

The  learned  couns^  for  appellant  con- 
tends, in  a  very  able  and  ingenloas  argu- 
ment, that  the  language,  **  whose  duty  It 
shall  be  to  take  charge  of  selling  ores 
mined, ''in  the  by-law,  can  only  be  con- 
strued to  authorize  tiie  manager  to  sell 
ores  after  they  are  severed  and  have  be- 
come chattel,  and  are  on  hand  as  ores, 
and  cannot  extend  to  the  sale  ot  orra  to 
be  produced  for  future  d^very.  His  lan- 
guage Is.  "The  question  presented  under 
this  by-law  is  whether  authority  to  take 
charge  of  selling  ores  mined  gave  to  the 
general  manager  any  power  to  sell  or  dis- 
pose of  ores  unmloed.  That  It  admits  of 
none  but  a  negative  answer  seems  ob- 
vious." This  construction  ot  the  power 
and  the  word  "mined"  we  think  too  nar- 
row and  restricted.  Nor  do  we  think  tlie 
contention  that  the  assumption  of  the 
power  by  the  manager  for  the  disposition 
of  ore  not  yet  severed  from  the  realty  was 
an  exercise  ot  the  power  to  lQcuml>er  or 
dispose  of  the  realty  ot  the  corporation, 
or  iu  aiiywayal^t  It,  Is  tenable.  -The 
contract  was  for  the  dlsposltlun  of  all  the 
ore  produced  for  a  limited  time  after  It  be- 
came chattel  in  cbara  :ter, — after  It  became 
a  product  of  the  realty  by  being  severed. 
It  was  no  more  a  contract  affecting  the 
realty  than  would  have  been  the  sale  tor 
future  delivery  of  a  crop  of  growing  grain 
before  maturity.  It  disposed  ot  no  real 
property  ot  the  corporation,  nor  In  any 
way  charged  or  incumbered  the  realty, 
nor  was  there  a  contract  for  any  speddc 
quantity  that  could  In  any  way  control 
or  Influence  the  management  of  the  mine. 
It  (vas  only  a  contract  on  the  part  of  the 
appellant  to  sell,  and  on  the  part  of  appel- 
lee to  purchase,  at  fixed  prices,  all  the  ore 
mined,  taken  out,  etc.,  for  six  months, 
after  the  ore  had  been  mined  In  the  ordi- 
nary course,  and  made  personal  property. 
The  fact  that  ore  before  being  mined  and 
separated  is  a  part  uf  the  realty  In  no  way 
affects  the  character  of  the  ore  as  person- 
alty after  the  separation.  The  mining, 
breaking,  and  separating  the  ore  from  the 
mass  at  once  changes  Its  legal  character, 
and  it  has  no  more  the  character  of  realty 
than  wheat  after  It  Is  harvested  and 
threshed.  Nor  has  the  uncertainty  of  the 
tenure  ot  office  of  the  manager,  and  the 
fact  that  he  might  be  at  any  time  re- 
moved, any  Influence  in  determining  the 
legality  of  the  contract.  Ail  officers  of  a 
corporation  hold  office  for  a  limited  time, 
fixed  in  some  Instances;  in  others  deter- 
minable at  the  will  of  the  corporation; 
yet,  while  filling  the  office,  they  can  make 
contracts  legally  binding  upon  the  corpo- 
ration for  a  reasonable  time.  It  appears 
from  the  evidence  of  the  general  manager 
that,  prior  to  the  agreement  In  question, 
the  parties  had  extensile  dealings.  He 
said-  "The Lee  mine  was  shipping  most 
ot  their  ore  to  the  plaintiff  company.  I 
presume  it  was  shipped  there  for  four 
years  and  more;  to  my  knowledge,  they 
shipped  there  continually  from  the  time  I 
came  up  to  the  16tb  of  February,  1881.  I 
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came  to  LeadvIUe  In  1888.**  ADdtherefr- 
son  glvea  1b  the  following:  "We  were 

treated  better  wltb  tbe  Omaha  &  Grant 
than  we  were  by  anybody  else."  With 
this  knowledge  and  experience  of  the  fair- 
ness of  the  dealings  of  the  appellee,  when 
It  was  found  that  a  speciul  contract  could 
be  made  for  all  tbe  output  of  ore  tor  six 
months,  with  the  further  benefit  to  the 
company  uf  $1  ])er  ton  In  treatment.  It 
was  a  dnty  Inipused  upon  tbe  manager  by 
virtue  of  his  office  to  make  a  contract. 
Another  cunsideratlon  that  might  greatly 
have  influenced  the  company  and  its  man- 
ager wan  the  fact,  as  shown  by  the  evi- 
dfuce,  that  appellant  was  frequently  In 
want  of  money  in  advance  o!it>  prodnc- 
tloQ  of  ore,  and  that  appellee  was  able 
and  willing  to  asFlst  It  by  advances.  It 
appears  that,  at  the  time  of  making  the 
contract,  Pennock.  the  president.  In  per- 
son, and  as  a  conaideratlou  for  its  accept- 
ance, obtained  an  advance  of  flO,000, 
pledging  the  future  product  of  tbe  mine  for 
Its  payment,  and  Its  manager  subsequent- 
ly, on  two  or  more  occasions,  received  ad- 
vances of  from  92,000  to  $5,000  each.  We 
conclude  that  the  general  manager  of  ap- 
pellant had  power  and  authority  to  bind 
the  corporation  by  the  contract  as  made. 
It  is  true  that  the  declaration  and  state- 
ments of  an  ofHcer  of  a  corporation  not 
under  oath  (A  his  power  and  authority 
are  not  competent  to  establish  them.  But 
when,  as  in  this  instance,  his  general  pow- 
er and  autliurity  is  conferred  us  In  the  by- 
law, his  own  testimony  In  regard  to  bis 
powers  and  dutiPAi,  as  Incidental  to  the 
general  power  conferred,  must  be  regard- 
ed as  conclusive,  when  called  as  a  wltneaa 
by  Che  opposing  party,  and  his  tesUmony 
admitted  without  objectlun,  and  remain- 
ing ancontradiuted  by  other  offlcere  of  his 
company.  He  said:  "Iwas  manager  of 
the  Robert  E.  Lee,  and  am  still  manager, 
but  I  had  the  handllngof  the  ore  up  to  the 
16th  of  February,  1S84.  I  had  the  general 
management  of  the  mine  on  December  1. 
1883;  also  charge  of  handling  and  dispos- 
ing of  the  ore.  *  *  •  i  was  general 
financial  agent  otthe  corporation.  •  •  • 
I  sold  and  dinposed  of  all  the  ore  that  was 
mined  and  shipped  from  tbe  mine.  I  had 
authority  to  choose  the  reduction  works 
to  which  I  would  ship  and  to  dispose  of  It 
In  any  way  that  my  Judgment  dictated. 
I  was  placed  In  that  position  by  the  presi- 
dent of  the  corporation,  Mr.  Pennock." 
Tbe  following  authorities  support  our 
view  of  the  power  of  the  manager  to  make 
a  contract:  Story,  Ag.  S  93;  1  Pars.  Cent. 
44;  Ang.  &  A.  Corp.Jfi  297,  29S;  Bates  v. 
Iron  Co.,  7  Mete.  (Mass.)  224;  Smith  v. 
Peoria  Co..  69  lit.  412;  Packet  Co.  v.  Park- 
er, Id.  23;  Fay  t.  Noble,  13  Cash.  16; 
Green's  Brice,  Ultra  Vires,  426,  note:  Un- 
ion, etc.,  MIn.  Co.  v.Bocky  Mt.Nat.  Bank, 
]  Colo.  532,  2  Colo.  348;  Uc£ieman  t.  Len- 
zen.  56  Cal.  CI. 

There  is  another  view  of  this  case  which 
should  not  pass  unnoticed.  The  ^neral 
manager.  Gullbanlt,  held  that  oOlce  at 
tha  time  of  the  trial,  and  bad  also  been 
elec''^  secretary  of  the  corporation,  and 
was  naturally  prompted  toshleld  his  com- 
pany from  damages,  as  far  as  he  could 
sonadeBUoiulf  do  so.  Hla  reluctance  to 


testify  (ally  la  apparent.  Bat  It  Jii  fairly 
Inferable  from  bis  entire  evidence  that  he 
was  not  alone  r^ponsible  for  the  con- 
tract. It  appeara  that  Mr.  Pennock,  the 
president,  had  been  In  treaty  with  Mr. 
Eddy,  of  the  SmeltlogCompany.ln  Denver, 
in  regard  to  the  matter,  and  that  tbe  con- 
tract was  the  result  of  ouch  negotiations. 
He  was  asked,  on  direct  examination: 
"Question.  About  tbe  let  of  December, 
18S3,  did  you  receive  any  communication 
from  tlie  president  In  relation  to  making 
a  contract  for  the  treatment  of  ore  or  sell- 
ing ore  for  six  months?  Answer.  I  hod 
word  from  him  by  telegraph,  I  believe, 
where  to  ship  the  ore;  have  not  got  the 
telegram;  1  looked  (orlt, bnt  could  not 
find  It.  It  was  a  direction  to  ship  the  ore 
to  the  Omaha  &  Grant  smelter.  He  stat- 
ed EdJy  ft  James.  I  made  no  agree- 
ment with  the  Omaha  ft  <jrant  smelter 
wltb  i-eference  to  tbe  treatment  of  ore. 
The  agreement  was  made  by  them.  They 
submitted  tbe  proposition  to  me,  and  I 
signed  It.  *  *  *  I  had  nootberpnrpose 
in  signing  the  name  of  the  company  than 
to  formally  accept  their  proposition  Id 
writing,  1  intended  to  ship  them  the  ore, 
and  I  did  not  take  much  notice  of  It.  I 
signed  tbe  proposition  after  I  received  the 
telegram  from  Mr.  Pennock.  I  think  it 
was  in  pursuance  of  the  direction  I  re- 
ceived from  Mr.  Pennock  that  I  signed  thla 
proposition,  and  thought  I  was  carrying 
out  his  directions. "  He  further  said:  "I 
made  no  contract  to  ship  unproduced  ores 
before  that  time.  At  the  time  I  received 
the  telegram  from  Mr.  Pennock  he  was 
president  of  the  Lee  Company,  and  was  on 
hiB  way  from  Denver  to  Chicago.  1  have 
searched  for  that  dispatch,  and  cannot 
find  It.  I  don't  remember,  but  I  presume 
timt  dispatch  was  received  about  the  time 
the  proposition  waa  presented.  I  have 
searcheil  for  It  araoog  my  papers  where  I 
usually  keep  those  things,  and  searched 
last  night  again  diligently,  and  cannot 
find  it.  As  near  as  I  can  remember,  the 
telegram  stated  for  me  to  ship  the  ore  to 
Eddy  ft  James,  or  words  to  that  effect. 
Ship  all  ore  to  Eddy  &  Jaraen."  Again, 
In  speaking  of  the  contract  made:  "That 
proposition  was  signed  by  me  In  the  office 
of  tbe  Omaha  &  Grant.  It  was  not  pre- 
pared In  my  presence.  I  presume  It  bad 
been  previously  prepared.  I  think  1  went 
there  to  make  a  settlement  upon  ores, 
and  they  got  to  tulklng  of  Bhlpi}ing  tlie 
ore,  and  what  word  they  had  got  from 
Pennock  and  Mr.  Eddy.  The  talk  that 
Mr.  Eddy  and  Mr.  Pennock  hud  bad,  and 
from  what  I  could  learn,  Mr.  Eddy  had 
written  to  Mr.  Head  to  make  the  con- 
tract. I  think  Mr.  Eddy  had  written  to 
Mr.  Head.  I  think  that  was  what  I 
learned  therefrom  the  conversation  with 
Mr.  Head  at  the  time.  Mr,  Head  repre- 
sented that  he  prepared  this  contract  In 

fursuance  of  Instructions  from  Mr.  Eddy, 
cannot  make  out  anything  else.  Iia 
showed  me  the  contract,  and  I  signed  ft. 
I  presume  I  did  say  sonietiilng  to  him 
about  receiving  a  dispatch  from  Pennock. 
1  cannot  say  positively.  •  •  •  The  Ed- 
dy ft  James  Company  Is  the  same  thing  ai 
-he  Omahn  ft  Grant  Smelting  Company. 
Mr.  Fennock'B  tel^^m,  am  I  remember  ft, 


Digitized  by  Google 


830 


FACIFIO  BEFOBTER,  Vol.  2(L 


(Colo. 


■Imply  directed  me  to  ship  tbe  ore  to  tbe 
Omaha  &  Grant  Bmelter.  I  think  that 
was  all  there  was  to  It.  I  don't  remem- 
ber poBitively  receiving  any  letter  rrom 
him  (Penuoclc)  eoon  after  that  explaining 
bis  telegram. " 

AUhougb  the  testimony  of  this  witness 
Is  evasive.  It  is  fairly  Inferable  from  It  that 
the  contract  originated  with  Messrs.  Pen- 
nock  and  Eddy  In  Denver;  and  the  execu- 
tion of  it  was  pursuant  to  the  instruc- 
tloDB  received  by  the  respective  nianagera. 
Mr.  Head,  tlie  manager  of  appellee,  testl- 
<led:  "About  the  27th  of  November  Ire- 
delved  Information  from  our  Denver  ufflce 
in  regard  to  this  contract.  In  pursuance 
■of  that  Information,  I  submitted  this 
proposltlun  to  the  manager  of  the  Lee 
•Company.  The  converHatfon  I  had  with 
Mr.  Gullbault,  an  manager  of  the  Lee 
Company,  was  to  submit  to  him  that 
proposition  in  writing,  and  I  asked  him 
at  the  time  If  be  had  been— if  he  had  any 
word  from  Mr.  Pennock.and.ifso,  if  he  was 
ready  to  sign  tbe  contract;  to  which  be 
assented,  and  signed  it,  and  commenced 
delivering  the  ore  the  next  day.  At  the 
time  this  proposition  was  submitted  the 
subject  waa  first  broached  by  Mr.  Pen- 
nocii,  of  tbe  Lee  Company.  It  was  first 
broached  to  me  by  Mr.  Eddy.  I  was  not 
present  when  tbe  Interview  took  place  be- 
tween Pennock  and  Eddy,  and  1  know 
nothing  about  that,  except  by  the  com- 
munication I  received  at  the  time."  A 
similar  contract  to  the  one  in  question 
had  been  made  and  lulfllled  by  the  same 
parties  previously.  Mr.  Head  testitled: 
^We  had  a  contract  during  tlie  preceding 
eight  or  nine  months.  They  were  not 
bound  tn  deliver  tbe  entire  product  of  the 
mine  to  ua  uotll  some  time  tn  October, 
when  we  made  a  contract  with  them  tu 
deliver  up  until  the  Ist  of  December.  It  Is 
usual  for  tbe  mine  owners  and  tbe  smelter 
owner  to  agree  as  to  the  price  of  smelting 
before  the  ore  Is  delivered.  That  Is  not 
the  invariable  custom,  but  as  a  mle  It  is 
done.  Very  frequently  shipments  are 
made;  that  was  the  rule  between  onr 
company  and  the  Lee  Company.  There 
was  an  agreed  price,  made  always  before- 
hand; the  prices  varied  from  time  to  time 
on  different  contracts.  The  last  they  had 
before  this  contract  was  made  was  918.- 
50,  8  per  cent  off, "  etc. 

By  whom  these  contracts  were  made  on 
thapart  of  appellant  does  not  appear,  but 
t  Is  (airly  presumable  that  they  were 
nade  by  the  manager.  It  also  appears 
\bat  the  contract  in  question  was  not 
materially  variant  from  those  formerly 
made,  e^ccept  as  to  tbe  length  ot  time. 
The  right  to  pledge  or  sell  the  ore  three 
weelis  in  advance  of  the  mining  would  al- 
so give  the  right  to  sell  for  six  months,  or 
any  other  reasonable  time.  In  each  in- 
stance they  were  for  ores  unbrolcen,  and 
for  future  mining  and  delivery.  This  con- 
tract was  unquestioned  until  the  appel- 
lant leased  Its  mines  and  rendered  itself 
incapable  of  furthercompllance.  It  is  true 
Gullbault  says  Pennnck,  the  president,  re- 
pudiated the  contract,  but  this  was  not 
until  after  tbe  suit  had  been  commenced. 
Onllbault's  further  examination  shows 
that  It  was  only  repudiated  to  blm.  Its  le- 


gality nerer  having  been  denied  to  appel- 
lee to  hlfl  knowledge,  and  the  extent  of 
tbe  repudiation,  even  to  him,  seems  to 
have  been  as  follows:  "Question.  In  that 
conversation  with  Mr.  Pennock,  I  will  ask 
yon  if  Mr.  Pennock,  either  directly  or  indi- 
rectly, attempted  to  repudiate  that  con- 
tract that  you  had  made.  Answer.  Tos, 
sir;  not  in  the  presence  of  Mr.  Head,  not 
with  Mr.  Head,  I  don't  think.  I  mean 
not  in  tbat  conversation  Mr.  Pennock  and 
I  bad  at  the  smelter.  He  said  be  would 
go  and  see  Mr.  Eddy,  and  see  it  be  could 
not  cancel  the  suit;  have  it  arranged  so 
tbat  be  could  cancel  tbe  suit.  I  do  not 
know  as  Mr.  Pennock  denied  the  liability 
of  the  company  In  tbat  convereatloD." 
That  Gullbanlt'a  teatimonyremalned  un- 
contradicted by  the  other  offlcera  of  bis 
company,  and  that  be  retained  his  posi- 
tion as  general  manager,  and  was  pro- 
moted to  tbe  secretaryship  of  the  corpo- 
ration, are  circumstances  to  be  considered 
in  determining  how  the  company  regard- 
ed his  acts  in  making  tbe  contract. 

The  second  proposition  relied  opon,  and 
ably  supported  by  the  elaborate  argument 
of  counsel.  Is  "that  the  instrument  sued 
upon  did  not  constitute  a  contract  between 
tbe  plaintiff  and  defendant  companies," 
etc.;  and  contends  that  the  proposition 
was  but  a  circular  letter,  amounting  to  no 
mora  than  If  It  bad  said:  "Our  charges 
for  reduction,  and  the  prices  we  will  pay  for 
ores  from  the  Robert  E.  Lee  mine  for  the 
next  six  months,  will  be  thns  and  so.  We 
Invite  your  attention  to  these,  and  solicit 
tbe  continuation  of  your  patronage." 
Tbe  record  shows  by  the  evidence,  uncon- 
tradicted, of  Gullbault  and  Head,  that  tbe 
contract  was  the  result  of  uegottatlona 
entered  Into  by  Pennockand  Eddy  In  Den- 
ver, and  executed  by  the  respective  man- 
agers at  Leadviile.  The  proposition  is 
directed  or  addressed  to  the  Robert  E,  Lee 
Sliver  Mining  Company,  Leadviile,  Colo.; 
contains  a  speciflc  offer  to  purchase  the 
product  of  tbe  Robert  E.  Lee  mine  'or  six 
months  at  certain  stipulated  pricesperton, 
paying  95  per  cent,  of  New  York  prices  for 
the  silver  as  quoted  on  tbe  day  of  settle- 
ment, deducting  $17.60  per  ton  for  work< 
ing  charges,  signed  by  the  company  by  its 
manager.  Head.  It  Is  certainly  definite 
and  specific,  and  we  cannot  see  why  all 
that  was  necessary  to  constitute  a  valid 
contract  was  not  contained  in  it  when  it 
was  accepted  by  the  mining  company  and 
appellee  notified  of  Its  acceptance.  True, 
as  urged  by  the  eminent  counsel,  the  prop- 
osition did  not  say  we  will  "buy "  and 
"pay  for."  nor  did  the  acceptance  say  we 
will  "sell;"  but,  in  transactions  of  this 
kind,  words  "we  offer"  must  be  deemed 
an  equivalent  to  and  syonymous  with 
"we  will  buy;"  and  when  the  words  "we 
offer  for"  are  used,  they  must  be  also  held 
to  include  a  promise  to  pay.  Neither  In 
the  acceptance  is  it  necessary  to  say,  "I 
sell ; "  an  acceptance  of  the  offer  necessarily 
embracesthe  proposition.  Theonly  word 
in  the  least  ambiguous  Is  the  word  "prod- 
uct," and  that  does  not  appear  to  have 
been  misunderstood  or  questioned  by  ths 
parties.  Up  to  the  time  appellant  by  it» 
own  act  In  leasing  Its  property  Incapaci- 
tated Itself  from  -compliance   with  lU 


Digitized  by  Google 


Colo.) 


JACKSON 


«.  CBILLT. 


8S1 


terms,  both  parties  regarded  It  as  mean- 
ing what  it  imports,— the  entire  product, 
the  output,  all  the  ore  mined  and  market- 
able. It  is  Insiated  tbat  tbe  cuntract  was 
void  for  want  ot  rnDtaality,  and  tbat  aa 
appellee  was  not  obligated  to  mine  and 
furnlsb  anyg^ren  amoont  of  ore,  or  in  tact 
any  ore,  the  contract  was  void.  True, 
there  was  no  contract  agreement  to  far- 
Bish  any  ore,  but  the  buslneea  of  appellant 
was  mining  and  prod ucins  ore,  nnd  it  was 
to  be  presumed  that  it  would  mine  and 
fomlRh  It  if  In  the  mine  and  accessible.  It 
Is  urged  by  counsel  that  the  contract  was 
void— i^rat,  that  the  contract  was  void 
for  want  of  matnallty;  aeeoaiit  that  it 
was  void  tor  want  ot  consideration.  We 
have  already  folly  examined  the  first,  and 
cannot  adopt  tbe  contention.  In  regard 
to  the  second,  it  is  shown  by  the  contract 
and  evidence  that  there  was  the  actual 
eon^deratlon  of  $1  per  ton  reduction  In 
the  cost  of  treatment  of  all  ore  to  be  taken 
out  for  six  months,  and  a  cash  advance  of 
910.000  on  ores  to  be  mined  and  delivered 
In  thefnture;  eltherlof  which  was sufSclent 
consideration,  though  probably  neither 
was  necesHary.  In  Vlolett  v.  Patton.  5 
Crancb,  150,  It  Is  said:  "To  constitnte  a 
consideration,  it  Is  not  absolutely  neces- 
sary that  a  benefit  sboald  accrue  to  the 
peraon  making  tbe  promise.  It  la  snffl- 
clent  that  aomeitalng  valuable  flows  from 
the  person  tu  whom  It  is  made,  and  that 
tbepromlsels  the  Inducement  to  the  trans* 
action."  See,  also,  Townsley  v.Sumrall,  2 
Pet.  182;  Hadden  v.  Dlmick,  81  How.  Pr. 
196;  Greve  v.  Ganger,  86  Wis.  369;  Barton 
V.  McLean,  5  Hill,  266;  Thorn  v.  Commls- 
slonerB.  82  Beav.  490.  An  almost  parallel 
case  to  the  one  under  consideration.  In 
many  respects,  was  Riggins  v.  Railroad 
Co.,  73  Mo.  598,  ^rowing  out  of  the  follow- 
ing memorandum:  "Kausaa  City,  Mo.» 
November  6, 1872.  Lead  from  Baxter  to 
St.  Louis  at  22K  per  100.  All  lead  shipped 
by  Cbapman  ft  Riggins  to  be  forwarded 
by  M.  R.  F.  8.  ft  6.  R.  R.  at  above  rates 
from  January  let,  1873,  to  January  lat, 
1874,  and  above  rates  guarantied  for  same 
time.  H.  J.  Hatdbn,  U.  F.  A.,  RioaiNS  & 
Chapman,"— tbe  breach  alleged  being  tbat 
the  railroad  company  refused  to  trans- 
port large  quantities  of  lead  offered  by 
plaintiff  at  the  rates  mentioned  In  the 
proposition.  Tbe  same  defenses  were  In* 
terpoved  that  are  here  Insisted  upon  In  ar- 
gument, and  it  was  held  tbat,  although 
Rlg^nH  ft  Chapman  did  not  agree  to 
ship  any  deflnlte  quantity  of  lead,  tbey 
did  bind  themselyet}  to  alilp  over  the  road 
of  tbe  company  any  lead  tbey  elioiild  nhip 
to  St.  Louis,  and  tbat  that  was  a  suUi- 
elent  consideration  tor  the  company's 
guaranty  of  rates.  It  was  also  urged  In 
that,  as  In  this  case,  the  instrument  was 
not  a  contract  by  reason  of  Its  uncertain- 
ty and  Indeflnltenees;  was  only  an  Insnffl- 
cient  memorandum ;  and  the  court  prop- 
erly held:  "  Where  parties  make  and  sign 
a  memorandum  ot  agreement  with  the  un- 
derstanding that  a  formal  contract  em- 
bracing the  same  stipulations  Is  thereafter 
to  be  written  out  and  executed.  If  they 
afterwards  act  upon  the  memorandum  It 
will  be  treated  as  a  valid  and  binding  con- 
tract, thoueb  never  written  out  In  a  for- 


mal manner."  See,  also,  Paige  v.  Woolen 
Co.,  27  Vt.  485;  Kinder  v.  Brink,  82  111.  376; 
Thorn  v.  Commissioners,  supra;  Railroad 
Co.  V.  Pbliipson,  16  C.  B.  2.  In  this  case 
the  testimony  shows  that  it  was  not  in- 
tended as  a  memorandum  upon  which  a 
contract  was  to  be  drawn,  but  a  contract 
entire  and  complete  In  itself,  and  was  so 
understood  and  acted  upon  by  the  parties 
to  it.  (jullbaalt  testiBed:  "I  signed  the 
name  ot  the  corporation  for  which  I  was 
manager,  the  Robert  E.  Lee  Mining  Com- 
pany, by  myself  as  manager.  I  presume 
the  signature  to  that  was  an  acceptance 
ot  it  I  so  understood  it.  I  had  no  other 
purpose  In  signing  the  name  of  the  com- 
pany than  to  formally  accept  the  propo- 
sition in  writlna:."  He  also  testified :  "Im- 
mediately after  signing  this  contract,  tbe 
pricecbanged  to$17.60;  all  shipments  were 
settled  on  tbebasls  named  in  tbe  contract. 
*  *  *  I  think  they  did  receive  abont 
$10,000  ad  vances  on  this  contract,  but  I 
am  not  positive  of  it.  Our  books  do  not 
show  it.  Ithink  weshipped  mineral  tothe 
Omaha  ft  Grant  smelter  about  two 
months  and  a  halt  after  the  execution  ot 
this  contract,  and  the  new  rate  fixed  by 
the  contract  of  $17.50  per  ton ;  we  shipped 
up  to  February  16,  1884.  and  all  settle- 
mente  were  made  on  tbe  basis  of  the  price 
made  In  the  agreement."  Mr.  Head,  man- 
ager of  appellee,  testified.  In  substance,  to 
the  same,  and  it  remains  undisputed; 
showing  conclusively  tbat  the  paper 
signed  was  Intended  to  be  and  was  re- 
garded as  a  valid  existing  contract,  and 
was  acted  upon  as  such  by  both  parties, 
until  tbe  mines  of  appellant  were  leased 
and  tbe  disposition  of  ore  passed  out  ot  its 
control.  Wu  do  not  think  the  court  erred 
lu  its  findings  upon  the  law  and  facts,  and 
advise  that  tbe  judgment  be  affirmed. 

Bkjhmohd  and  BiB8Bi.t«,  GC.,  concur. 

Feb  Curiam.  For  the  reasons  stated  In 
tbe  foregoing  opinion  the  Judgment  of  the 
trial  court  is  affirmed. 

Elliott,  J.,  dlaaentlng. 

'  (1«  Colo.  108) 

Jackson  v.  Crillt. 

{SuTrrrme  CovH  cf  CoHomdo.  March  IS,  isn.) 

Carriers— Death  or  Fi^essNOBR— CoNTRtBUToaT 
NssLioBHca  —  BrmaiiOM  or  DscsAaBD  Wn- 

KBBS. 

1.  A  passenger  OD  an  anorsiou  train,  who 
seats  hinuelf  on  the  roar  end  of  an  open  car,  on  a 
railing:  not  exceeding  2^  Inuhes  in  thickness,  with 
biB  feet  elevated  by  being  placed  on  the  seatdirect- 
ly  in  front  of  him,  and  with  no  possible  opportunity 
of  protecting  himself  incase  of  a  sodden  jolt  of  the 
car,  when  he  might  have  foond  a  safe  seat  In  an 
adjoining  car  or  stood  np  in  the  oar  in  queatioa, 
Is  guilty  of  contributory  negligence  as  a  matter 
of  law;  and,  in  ao  action  for  his  death,  oaused 
by  falling  from  his  seat  while  the  train  was  In 
motion,  it  is  error  to  submit  tbe  question  of  oon- 
tribntojr  negligenoe  to  the  lury. 

3.  The  testimony  of  awitoees,  idnoedeoeased, 
given  at  tbe  coroner's  Inquest,  is  not  admissible 
in  favor  of  defendant  on  the  trial  for  the  alleged 
n^llgent  killing,  unless  it  appears  that  plaintiff 
had  an  oppOTtniuty  to  cross-examine  the  witness; 
and  a  recital  in  the  offer  of  evidence  that  the 
respecUve  oonnael  in  this  case  were  present  at 
the  Inquest  ia  not  sufDcient  to  prove  that  pIaiB> 
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Ufl  had  each  opportanltyt  In  the  absence  at  a 
showing  in  whose  behalf,  in  what  capacity,  or 
for  what  purpose  the  respective  counsel  were 
present. 

Commlsslonera*  decision.  Appeal  from 
district  court,  Lake  county. 

J.  E.  Havens  and  Wolcott  A  V&ile,  for 
appellant.  S.J  Hnnna  and  Owen  Pren- 
tlas,  for  appellee. 

Richmond,  C.  This  action  was  brought 
by  appellee,  plaintiff  below,  to  recover 
dama^res  for  the  death  of  John  Crilly,  her 
husband,  while  a  passenscer  upon  the  train 
run  and  operated  by  the  appellant  as  re 
ceiver  of  the  Denver  &  Rio  Grande  Bail- 
waj  Company.  The  detondantt  among  i 
other  things,  pleaded  circa mstantially  that 
the  death  of  i.'rilly  was  caused  by  hlH  own 
contributory  negllK^nce.  The  undisputed: 
facts  appear  to  betbatthedecedenc, Crilly, 
was  oue  a  large  number  of  persons  who 
attended  a  picnic  at  or  near  Mitchell's 
station  on  the  Bed  Cliff  branch  of  the  Den- 
ver &  Kiu  Grande  Ballway.  That  on  the 
day  of  the  accident  they  left  Leadvllie  in 
the  morning,  and  rode  safely  tu  the 
grounds,  and  spent  the  day  there  in  the 
usual  niiiiiuer.  That  three  trains  wera 
run  to  and  from  the  plclnlo  groundH  on 
that  day.  That  Crilly  and  his  friends, 
some  of  whom  were  witnesses  in  the  case, 
waited  until  the  last  train  was  abunt  to 
start  for  Leadvllle;  that  the  train  eon- 
slated  of  passenger  coaches  and  open  cars. 
That  the  car  which  13rilly  and  his  friends 
entered  to  return  to  Leadvllle  was  an  or- 
dinary coal-car  with  a  box  about  three 
leet  deep,  witb  seats  across  it  on  theln- 
dlde,  placed  about  eighteen  inchesfrom  the 
top.  That  there  were  seats  across  each 
end  of  the  car,  the  box  of  the  car  forming 
a  back  to  these  end  seats.  That  upon  en- 
tering the  cur  Crilly  seated  himself  upon 
the  rear  end  of  the  box,  and  placed  his 
feet  upon  the  seat.  The  board  or  railing 
upon  which  he  sat  was  about  2}j  inches 
thick.  In  this  manrjer  Crilly  rode  some  12 
or  15  miles  over  a  mountainous  country. 
That  at  a  point  between  Malta  and  Lead- 
vllle. and  while  running  on  an  up  grade, 
Crilly  fell  from  the  car,and  was  killed.  The 
testimony  of  Patrick  Cieary  is  that  thecar 
which  Ci-illy  and  he  entered  to  return  to 
Leadvllle  was  crowded;  that,  falling  to 
tind  a  sent,  Crilly  sut  ou  the  back  railing 
o[  thn  car,  with  his  (eet  between  two  men 
who  sat  on  the  rear  seat.  Cl:;ary  himself 
was  standing  up.  The  testimony  of  James 
Jolly  was  to  the  effect  that  the  train  left 
the  grounds  about  seven  or  eight  In  the 
evening,  wlien  It  was  Rtill  light.  Tliat  he 
climhed  cm  the  car  after  it  wbh  full.  That 
CriUy  got  on  alter  hhn,  and  sat  next  to 
hhn:  that  they  were  In  their  seats  about 
a  qunrter  of  an  hour  before  the  train 
started.  That  Crilly  had  drank  a  few 
beers  during  the  da.v.  Just  after  coming 
around  the  curve  going  up  grade,  there 
was  a  jar.  That  the  jar  was  cauwed  by 
the  quickening  of  the  apeed.  That  he  heard 
shouting,  and  learned  that  Crilly  had 
fallen.  Hesatd  hecould  stand  on  the  seat, 
bnt  could  not  stand  on  the  floor  except 
by  crunliing  his  way  in  so  that  It  would 
be  uucumfortable.  "Question.  Then  you 
could  have  stood  up  there?  Answer.  By 


erasblngln.  Q.  By  a  little  fnconrenience? 
A.  Tea,  air.  Q.  Instead  of  sitting  oo  the 
end  of  the  car?  A.  Yes,  sir.  Q.  If  you 
could  have  done  that,  Mr.  Crilly  could  have 
done  thatalso,  couldn't  he?  A.  Yes,  sir. " 
Peter  Jf>lly  testifies  that  he  stood  up  la 
the  car,  and  that  there  was  room  for  more 
to  stand;  that  the  train  was  running 
about  10  or  12  miles  an  hour.  Joseph 
Bums  testifled  that  at  the  time  of  the  ac- 
cident the  train  was  running  smoothly. 
He  did  not  notice  any  jolt  or  jar.  Th« 
testimony  also  ahows  that  the  car  next  tn 
the  one  in  which  deceased  rode  was  not 
crowded. 

The  cause  was  tried  upon  the  theory 
that  the  question  of  contributory  negli- 
gence Is  necessarily  one  of  fact  for  thejury 
In  this,  we  think,  there  was  error.  Th  j 
testimony  clearly  shows  that  the  deceased 
was  in  a  place  of  known  danger;  that  he 
put  himself  In  this  place  of  danger  volun- 
tarily, and,  it  may  be  said,  recklessly.  It 
Is  beyond  all  contradiction  that  the  occu- 
pancy of  the  place  of  danger  caused  or 
contributed  to  his  death.  It  he  had  been 
standing  np  or  seated  inside  the  box.  or  if 
he  had,  within  the  time  after  entering  the 
car  and  ascertaining  Its  crowded  condi- 
tion, and  before  the  starting  of  the  train, 
sought  a  position  in  the  next  or  adjoining 
car,  the  lamentable  accident  would  proba- 
bly not  have  resulted.  It  is  admitted  by 
the  testimony  and  by  the  strongest  wit- 
nesses, and,  it  might  be  said,  by  the  most 
williug  witnesses,  on  the  part  of  the  plain- 
tiff, that  by  a  little  Inconvenience  to  him- 
self he  could  have  stood  up  In  thecar  as 
others  did.  and  thus  avoided  the  accident. 
There  was  roomforhim  if  there  were  room 
for  others,  and  he  should  have  taken  a 
place  ol  safety.  He  was  not  an  fnfanti 
nor  aoa  comptta.  The  liability  of  the  com- 
pany was  conditioned  upon  theexerclse  of 
reasonable  and  proper  care  and  caution 
on  his  part.  Without  the  latter  the  for- 
mer could  not  arise.  He  took  upon  him- 
self the  right  and  privilege  of  riding  on  the 
rear  end  of  a  box-car,  seating  himself  up- 
on a  board  not  exceeding  in  thlckDeaa  2% 
inches,  with  his  feet  elevated  by  being 
placed  upon  the  seat  directly  In  trout  of  him. 
and  with  no  possible  opportunity  of  pro- 
tectlughlniselfincaseof  asudden  joltorjar 
of  the  car;  and  we  cannot  escape  the  con- 
clusion that  bis  death  was  due  to  his  own 
folly  and  recklessuess.  He  himself  was 
the  author  of  hia  nwn  misfortune.  This 
Is  shown  with  as  near  an  approach  of 
denionstratlun  as  anything  sbortof math- 
ematics will  permit.  It  is  a  well-known 
principle  of  law  that  where  a  nan  negli- 
gently and  without  excuse  places  himself 
iu  a  place  of  known  danger,  and  thereby 
suffers  an  Injury  at  the  hands  of  another, 
either  wholly  or  partially  by  means  of  his 
own  act.  be  cannot  recover  damages  fur 
the  injury  sustained.  The  eontrlbutory 
negligence  which  prevents  i*ecovery  tor  an 
injury,  however,  must  be  such  as  co-oper- 
ates in  causing  the  injury,  and  without 
which  theinjury  would  nothaveha|>pened. 
The  true  tent  Is-  Did  the  plaintiff's  nej^ll- 
gence  directly  contribute  to  the  produc- 
tion ol  the  Injurycomplalned  of?  II  it  did, 
tliere  can  be  no  recovery;  ii  it  did  nut.  It 
is  nut  to  b«  considered.  "Tito  question 
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of  neK^li£ence  Is  ordinarily  a  question  of 
lat-'t.  and  oufclit  to  be  submitted,  under 
proper  Instructlous,  to  the  tie  termination 
ut  a  jury.  Where  the  facts  are  disputed, 
whrre  there  Is  any  reasuuable  doubt  as  to 
the  Inference  to  be  drawn  from  tbem,  or 
when  the  mensure  of  duty  Is  ordinary  and 
reHKunabte  care,  and  the  degree  rarira  ac- 
curdliig  to  the  clrcuniHtariceB,  the  question 
cannot,  In  the  nature  of  the  case,  be  con- 
sidered by  the  court;  It  must  be  submit- 
ted  to  the  jury.  But  where  the  facts  and 
Inferences  therefrom  are  undisputed,  where 
the  precise  measure  of  dntylsdeterminate, 
— tlipsame  under  all  drcurastances,— where 
a  rule  of  duty  In  a  given  exigency  may  be 
certified  and  accurately  defined,  the  ques- 
tion Is  for  the  court,  and  not  for  theiury. " 
Dewald  x.  Bullroad  Co..  (Kan.)  24  Fac. 
Kep.  IIOI;  Railroad  Co.  v.  Grelner,  28 
Amer.  &  KnK.  R.  Oaa.  S97;  Lord  t.  Kefln- 
Ine  ('o.,  12  Colo.  S90.  21  P«c.  Rep.  148.  The 
caro  of  Railroad  Co.  v.  Hoosey,  99  Pa.  St. 
492.  l8  one  somewhat  similar  to  the  case 
Ht  bar.  There  a  pussengerin  an  excursion 
car  was  unable  to  find  a  seat,  owing  to 
tlie  crowded  condltlfin  of  the  cars.  Al- 
tboujrh  there  was  standing  room  Inside, 
he  stepped  outside  of  the  car  while  the 
train  was  In  rapid  motloa,  and  placed 
himself  <m  or  near  the  edge  of  the  plat- 
form, with  bis  back  af-ralnst  the  window, 
holding  on  by  an  iron  rail  fixed  to  thecar. 
In  this  position  he  rode  for  some  minutes, 
when  a  Jolt  occurred,  which  threw  him  to 
the  ground,  and  inflicted  an  Injury  upon 
htm.  Suit  having  been  brought  hy  him 
acainst  the  railroad  company  to  recover 
'damages  for  the  Injury  done  Mm,  held, 
that  he  had  been  guilty  of  such  negligence 
jin  to  preclude  his  right  nf  recovery,  and 
that  the  court  should  h»ve  so  Instructed 
the  Jury.  In  Hof?an  v.  Railway  Co.,  15 
..mer.  &  Eng.  R.  Cas.  439.  it  was  held  that 
"when  the  farts  found  lead  IrrlsiKtlbly  to 
the  conclusion  of  negligence  or  the  absence 
of  it,  the  in'erence  of  nefdlgence  or  the  ab- 
sence of  It  !h  purely  a  conclusion  of  law; 
bnt  wher*'  the  facts  found  may  leave  the 
Inference  '>T  neglipenre  or  no  neRlIgence 
In  iloubt,  Che  question  of  negligence  is  for 
the  jury,  because  other  facts  not  found  are 
necesBarlly  to  be  considered  and  deter- 
mined before  the  inference  can  properly  be 
drawn."  Measuring  the  testimony  of 
plaintiff's  witnesses  as  above  stated  by 
the  rule  here  nnnounced,  the  court  upon 
the  trial  might  properly  have  granted  de- 
fendant's motion  for  a  nonsuit:  and,  as 
the  testimony  of  the  defrmlant's  witnesties 
did  not  improve  thf  plaintiff's  case,  the 
venlict  and  Judgment  cannot  be  sus- 
tained. Horn  V.  Reltler.  16  Colo.  — .  25 
Pac.  Rep.  501.  There  Is  not  In  the  com- 
plaint an  averment  that  In  thus  providing 
the  box-carfor  the  accommodation  of  the 
expurslonlsts  tiie  company  was  negligent 
or  careless.  Voluntarily,  as  one  of  tliuue 
who  on  that  day  was  encaged  in  the  pur- 
suit of  pl?asuTe,  the  decensed  entered  this 
crowded  car,  and  assume<l  a  dangerous 
position,  notwithstanding  the  fact  that 
the  adjolnlngcarhad  ampleroora  In  which 
he  cocld  have  found  convenience,  comfort, 
and  safety,  and  seated  himself  on  the  rear 
end  of  the  car.  and  in  a  position  which  any 
man  of  ordinary  prud«ice  ought  tu  know 


w^as  unsafe.— oughfe  to  know  that  In  case 
of  the  slightest  accident  or  jolt  he  was  lia- 
ble to  fall.  No  prudent  man  of  ordinary 
lotelllgence,  sober.  In  fall  possession  of  bla 
faculties,  with  a  due  regard  fur  his  lite, 
possessing  some  knowledge  of  Journeying 
by  railroad,  and  the  liability  to  accident 
on  occasions  similar  to  the  one  in  wblcta 
deceased  lost  his  life,  could  fail  to  conclude 
that  a  more  perilous  situation  could  not 
have  been  assumed  by  any  one  than  that 
taken  by  Crilly. 

The  defendant  offered  In  evidence  what 
was  conceded  to  be  the  testimony  given 
by  George  H.  Andras  before  the  eoroner*« 
jury  at  an  IngueBt  held  on  the  body  at 
John  CriUy  when  "the  respective  counsel 
in  this  case  were  present."  It  was  con- 
ceded also  that  the  witness  Andrus  was 
examined  and  cross-examined  and  that  he 
had  since  died;  but  it  was  not  conceded 
nor  proved  In  whose  behalf,  in  what 
capacity, norforwhat  purpose  tberespee^ 
Ive  counsel  were  present  at  the  coroner's 
Inquest.  Hence  we  cannot  say  that  plain- 
tiff had  had  an  opportunity  to  cross-ex- 
amine the  deceased  witneiui;  and  for  this 
reason.  It  for  no  other,  the  court  did  not 
err  in  rejecting  the  testimony.  1  Greenl. 
Ev.  S  103etse<].:  1  Whart.Ev.  {  ITTet  seg. 
We  think  thejudgment  shonld  bereversea. 

BrasELL  and  Bkbd,  CO.,  conear. 

Pen  CtiniAM.  For  the  reasons  stated  In 
the  foregoing  opinion  thejudgment  is  re> 
versed. 


Dunne  et  a/,  v.  SStotesbory. 

(Supreme  Cowrt  f}f  Colorado.    April  8, 1891.) 

DisaoLUTio^T  OP  Tbhporart  IkjukctiO:* — LmtU- 
TiONS  1^  Eqcitx— Iktebvention. 

1.  Error  in  refusing  to  dissolve  a  temporary 
iDjunction  will  not  lustif;  a  reversal  of  the  ^sl 
judgment,  if  the  record  be  otherwise  free  from 
objection. 

2.  When  the  cause  of  action  in  an  equitable 
proceeding  Is  one  for  which  plaintiff  might  have 
resorted  to  a  common-law  remedy,  as  trover  or 
replevin,  the  six-years  statute  of  limitations  Is 
applicable. 

8.  A  party  Is  entitled  to  bring  his  suit  In 
equity  at  any  time  within  the  statute  of  limita- 
tions, except  In  oases  where  there  has  beon  delay 
or  acquiescence  amounting  to  a  recognition  of 
the  rights  of  the  opposite  party  making  tbe  asser- 
tion of  adverse  ngnts  inconsistent  and  uncon- 
scionable, or  where  other  equitable  considera- 
tions equally  strong  are  established. 

4.  A  party  is  not  bound  to  intervene  In  an  ac- 
tion relating  to  property  claimed  by  him,  but  he 
may  seek  redress  in  any  court  of  competent  Juris- 
dk-tion,  so  louff  as  his  right  of  action  Is  not 
barred  by  statute  nor  otherwise  forfeited. 
(Suliabu^  by  Uie  Court.) 

Appeal  from  district  court,  Lake  county. 

Henry  H.  Stotesbury  was  plalntm  be- 
low,and  bythlH  suitsought  to  be  declared 
the  owner  and  awarded  the  posHesHion 
of  a  certain  certificate  for  12,500  shares  of 
the  capital  stock  of  the  AgHsslz  Consoli- 
dated Mining  Company,  Injunctive  relief 
was  also  sought  In  aid  of  the  action. 
Of  the  dotendau  ts,  James  Dunne  alone  made 
defense.  The  plaintiff's  ownership  ot  8,100 
sliares  Included  in  said  certificate  was  not 
controverted,  but  Dunne  claimed  title  to 
tbe  other  4,400  shares.  A  temporary  in- 
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Jonctlon  was  ^raDted,  wlilcb  tbe  court 
on  motion  refused  to  disaotve.  On  the 
final  bearing,  the  court  found  that  plain- 
tifT  wae  the  owner  of  3,150  of  the  shares  in 
diHpute.  aod  that  the  defendant  Dunne 
was  the  owner  ol  the  remaining  1,250 
Hhares.  Decree  was  rend*'red  accordingly. 
An  appeal  waw  prosecuted  to  this  court 
under  the  act  ol  18So,  fro:  i  the  order  of 
the  district  court  refusing  to  dissolve  the 
preliminary  Injunction.  Upon  therender- 
ingor  flual  Judgmentsustaining  theiujunc- 
tlon,  except  as  to  the  1,250  shares  award- 
ed to  the  defendant  Dunne,  another  ap- 
peal was  taken,  and  the  two  were  consoli- 
dated in  this  court  by  consent. 

Patterson  &  TAo/nji.s',  for  appellants.  J. 
S.  Jones  and  A.  T.  Gtwnell,  tor  appellee. 

ElijoTt,  Jm  (aftet  stating  tbe  facts  as 
above.)  The  assignments  of  error  upon 
the  Qret  appeal,  even  if  sustained,  would 
not,  under  tbe  circumstances  of  the  case, 
justify  a  reversal  of  the  final  judgment, 
il  the  record  be  otherwise  free  from  error ; 
hence  such  assignments  need  not  be  con- 
sidered In  this  opinion.  Roberts  v.  Ar- 
thur, 15  Colo.  — ,  a4  Par..  Rep.  922.  The 
assignments  of  error  upon  the  last  appeal 
relate  to  the  admission  and  exclusion  of 
testimtmy,  and  to  the  findings  and  Judg* 
ment  of  the  court.  The  objectioiiH  to  the 
rulings  of  the  court  upon  the  testimony 
offered,  as  shown  by  the  abstract,  were 
not  well  taken ;  they  require  no  disrns- 
sion.  From  a  careful  examination  of  tbe 
printed  abstract  upon  which  the  appeal 
Is  submitted,  we  do  not  feel  warranted  In 
disturbing  the  court's  findings  as  to  the 
facts  and  merits  of  the  controversy.  The 
superior  advantages  enjoyed  by  the  trial 
court  for  determining  such  matters  are 
well  understood.  The  canseof  action  was 
one  lor  which  tbe  plaintiff  might  have 
resorted  to  a  common-law  remedy,  as 
trover,  or  perliapn  replevin,  the  shares  of 
stock  helng  personal  propertj'.  But  un- 
der the  Code,  and  probably  under  the  for- 
mer practice,  he  was  also  entitled  to  in- 
voke equitable  relief  In  a  cose  ot  this  nat- 
ure. Hence  the  six-years  statute  of  llm- 
Itatlona,  as  pleaded,  was  applicable  to  tbe 
action.  Gen.  St.  §§  24),  2172;  Code,  §  70. 
Ang.  Lim.  §  26;  1  High,  Inj.  §30;  2  Story, 
Eq.  Jur.  §§  906,  907;  Bo.vlan  v.  Hnguet.  8 
Nev.  345;  Wilson  v.  Anthony,  19  Ark.  18, 

Whether  or  not  the  evidence  sustnlned 
the  deft-nse  ol  the  statute  of  llmitatioDB 
was  a  question  of  fact.  The  evidence  upon 
ancta  issue,  though  somewhat  conflicting, 
fairly  sbows  that  the  cause  of  action  ac- 
crued within  the  statutory  period,  and, 
the  court  below  having  found  against  the 
defPUBe,  Its  Judgment  thereon  cannot 
properly  be  reversed  on  this  appeal. 

In  determining  whether  ornot  plaintiff's 
rights  were  forfeited  by  his  laches  in  bring- 
Intc  suit.  Independent  ol  the  statute  of  lim> 
Itatlons.  it  Is  necessary  to  consider  some- 
what in  detail  the  Hubject-mutter  of  the 
controversy,  and  tbe  relation  of  the  par- 
ties thereto.  Henry  H.  Stotesbury.  the 
plaintiff,  Adln  Alexander,  and  Sam  B. 
Morgan  were  the  original  owners  of  ail 
the  capital  stock  of  the  Agassix  Consoli- 
dated Mining  Company.— TiO.OOU  shares,  of 
the  par  value   uf  ¥2,500.000.  Plaintiff 


owned  %,000  shares;  Alexander  and  Mor- 
gan each  owned  12,500  shares.  Alexander, 
desiring  to  dispose  of  bis  stock,  author- 
ized one  James  Dunne  to  sell  the  whole 
thereof  for  $60,000  cash,  net.  Plaintin 
was  also  requested  to  aid  Dunne  in  t'le 
sale  of  the  stock.  This  was  early  in  June, 
iy79.  Alexander's  stock  was  represented 
by  a  single  certificate,  num  bered  3. 
Plaintiff  and  Dunne  were  then  in  New 
York,  and  it  was  arranged  between  them 
that  they  should  sell  Alexander's  stock,  or 
so  much  thereof  as  should  be  necessary,  and 
that  they  should  retain  as  their  commis- 
siouB  for  effecting  such  sale  any  surplus, 
either  in  money  realized  or  stock  unsold, 
after  pi-ocurlng  the  f 60,000  lor  Alexander. 
Eight  thousand  one  hundred  shares  of  cer- 
tificate No.3  were  accordingly  setapartfor 
this  purpose,  to  be  sold  at  the  rate.  If  pos- 
sible, of  135  shares  for  $1,000,  which  would 
yield  the  sura  necessary  to  satisfy  Alexan- 
der ;  but  It  was  also  agreed  that  1 ,900  shares 
more  might  be  used  as  an  Inducement  to 
purchasers  In  case  of  emergency  to  raise 
the  necessary  amount.  Thus  2.500  shares 
would  be  left  for  plaintiff  and  Dunne. 
Shortly  after  making  tliese  arrange- 
ments plaintiff  came  to  Colorado.  In  tbe 
latter  part  of  July,  1879,  when  about 
$20,000  had  been  subscribed  towards  the 
sale  of  the  Alexander  stock  through  the 
joint  efforts  and  influence  ol  plntntin  and 
Dunne,  and  when  it  appeared  that  no 
more  stock  could  be  disposed  of,  plaintiff 
purchased  the  entire  Alexander  interest;, 
subject  to  the  subscriptions  already  made 
thereto.  Dunne,  by  letter,  heartily  ap- 
proved of  this  purchase  by  ptalntlit  as 
the  only  plan  that  could  have  been 
adopted  for  the  sale  of  the  Alexanderlnter- 
et4t.  Plaintiff  was  In  Colorado  at  the  time 
>(  his  purchase  of  the  Alexander  interest; 
but  certificate  No.  3,  which  originally  rep- 
resented that  interest,  was  in  New  York, 
wberelthad  beenindorseil  toDunneforthe 
purposes  of  said  sale.  It  appeui-s,  how- 
ever, that  plaintiff  did  not  know  of  such 
indorsement  at  the  time  of  his  purthase. 
Immediately  and  continuously  after  the 
purchase  ol  the  Alexander  stock,  plalntitr 
assumed  the  entire  control  thereof,  sup- 
plying from  his  own  stock  the  purciiasers 
who  had  previously  subscribed  for  por- 
tions of  the  Alexander  stock.  ThuK,  while 
plaintiff  did  not  have  the  manual  or  cor- 
poral poHsession  of  certificate  No.  3,  he 
was  at  all  times  after  such  purchase  prac- 
tlcally  in  the  possession  and  enjoyment  of 
the  entire  intereatin  theAgasslz  Couipuny 
originally  represented  by  said  certificate. 
His  ownership  of  the  8,100  shares  repre- 
sented by  said  certificate  seems  never  to 
have  been  disputed,  and  that  he  actually 
controlled  and  enjoyed  the  other  4,400 
shares  continuously  after  the  date  of  his 
pundiBSH  from  Alexander  Is  admitted  by 
the  following  paragraph  from  the  answer 
of  defendant  Dunne:  "That  during  the 
period  of  six  .years  the  said  plaintiff  hai!> 
been  practically  In  control  of  the  defend- 
ant company,  operating  Its  mines,  con- 
ducting its  businesR,  making  leases,  with- 
out the  knowledge  or  sanction  of  the  di- 
rectors, and  receiving  the  proceeds  of  ores 
mined  therefrom  without  making  any  ac- 
count thereof  to  the  said  Btockbulders  ui 
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dlrectore;  that  during  said  period  tbis  de- 
fendant wae  never  regarded  by  plaintiff 
as  a  atocfcholder  ot  aaid  company ;  that  be 
never  recelTed  a  notice  of  a  Btockbolden' 
meeting,  nor  given  any  opportunity  to 
assent  or  dissent  concerning  tbe  manage- 
ment ut  said  mines,  the  expenses  of  said 
company,  or  the  disposition  of  its  said 
products,  bat  that  plaintiff  assamed  to 
represent,  own,  and  have  the  right  to 
vote  and  did  vote  the  said  4,400  shares  for 
Che  purpose  of  currylne  out  his  own  ob- 
jects, intentions,  and  policies  of  and  con- 
cernlugthe  administration  ot  the  affaire  of 
said  company."  When  there  has  been 
unreasonable  delay  In  bringing  suit, 
courts  of  equity  sometimes  refuse  relief, 
even  tliough  the  statutory  period  of  limit- 
ations has  not  expired;  but  this  Is  gen- 
erally  in  cases  where  acquiescence  amounts 
to  a  tacit  recognition  ot  tbe  rights  of  the 
party  In  poeat'SBlon,  and  where  the  asser- 
tion of  advei-se  i-lghts  is  regarded  as  not 
only  inconsistent,  but  unconscionable,  or 
vrhere  other  equitable  considerations 
equally  strong  are  established.  Courts  ot 
equity  often  act  1q  analogy  to  the  statute 
of  limitations,  though  not  especially  appli- 
cable to  their  Jurlsdictloa,  and  also.  In  the 
absence  of  statutory  limitations,  upon 
principles  ot  tbeir  own,  refuse  relief  to 
stale  demands.  In  such  cases  equity  rea- 
sons thus:  Tbe  plaintiff  has  slept  upon 
his  alleged  rights.  His  opponent  has  long 
been  allowed  to  possess  and  en]oy  the 
rtlapnted  property  without  complaint. 
The  controversy  has  probably  been  set- 
tled. The  evidence  has  been  lost  or  ob- 
scured. The  plaintlir  has  sought  advan- 
tage by  delay.  His  action  Is  an  experi- 
ment. There  can  be  no  Justice  or  equity 
In  his  cialm.  Ang.  Ltm.  §ij  35-^.  171. 172; 
Ban.  Lim.  246  et  neq.;  2  Herm.  Estop. 
1194. 1360;  Great  West  Min.  Co.  v.  Wood- 
mass  of  Alston  Mln.  Co.,  14  Colo.  00,  28 
Pac.  Bep.  908,  and  cases  there  cited ; 
Coffey  V.  Emigh.  15  Culo.  — ,  25  Pac.  Rep. 
S3;  Wilson  v.  Anthony,  supra;  Uamlln  r. 
Mebane.  1  Jones.  Eq.  18. 

None  of  tlie  foregoing  principles  control 
the  present  controversy;  for,  as  we  have 
seen,  there  was  a  statutory  period  of  lim- 
itation applicable  to  the  case,  and  the 
same  had  not  elapsed  when  the  action 
was  inKtituted.  Hence  the  statutory  pe- 
riod must  control.  In  the  absence  of  equl- 
tableconsiderations  requiring  tbe  snmo  to 
be  shortened.  Besides,  the  plaintiff  has 
been  practically  in  the  continuous  posses- 
sion and  enjoyment  of  the  property  in  dls- 

Eute  ever  sinue  the  cause  of  action  arose; 
e  has  not  recognized  his  opponent's  al- 
leged rights,  nor  acquiesced  In  his  enjoy- 
ment of  the  property  In  dispute;  nor  has 
be  done  or  said  anything  In  respect  there- 
to calculated  to  mislead  Dunne  to  his  in- 
jury Hence  neither  the  doctrine  of  laches, 
nor  ot  acqniracence,  nor  ot  estoppel  by 
conduct  could  properly  be  Invoked  as  a 
dftfense  to  plaintiff's  assertion  of  his  rights 
to  tbe  Alexander  stoi-k  to  the  extent  of 
his  purchase.  The  defendant  Dunne  In  his 
answer  alleged  that,  in  a  certain  action 
brought  by  blm  against  the  Agassis  Con- 
solidated Mining  Company  In  a  New  York 
court,  he  was  decreeU  to  be  the  owner  of 
tbe  4,400  shares  of  atock  In  controvmj. 


and  that  plaintiff  is  thereby  estopped  from 
questioning  the  Judgment  rendered  there- 
in. Theanswer  farther  averred  that  plain- 
tin  was  a  party  defendant  to  the  New 
York  suit,  but  the  exemplified  copy  of  the 
record  of  that  case  introduced  In  evidence 
on  the  trial  ot  this  action  contradicts  such 
averment.  Hence  plaintiff  wasnot,  perae, 
bound  by  the  New  York  Judgment.  His 
knowledge  of  the  proceedings  la  that  case 
was, however,  allowed  to  be  shown  In  evU 
dence  as  bearing  upon  the  question  ol  bis 
alleged  laches  in  bringing  this  action. 
Under  the  circumstances,  we  are  unable  to 
say  that  the  time  within  which  he  might 
bring  this  action  should  be  abridged  by 
reasuu  of  such  knowledge.  Dunne  brought 
that  suit  with  full  knowledge  of  plain- 
tiff's claim  to  the  disputed  stock.  Not 
having  made  plaintiff  a  party,  he  cer- 
tainly acquired  no  legal  right  against  him 
by  the  proceeding,  and  it  Is  difficult  to 
perceive  that  he  thereby  gained  any  equi- 
table advantage.  The  plaintiff  wasnot 
bound  ot  bis  own  motion  to  Intervene  in 
the  New  York  action.  He  had  tbe  right 
to  seek  redress  In  any  court  of  competent 
Jurisdiction.  He  selected  a  forum  In  the 
Jurisdiction  where  the  property  to  be 
affected  by  the  Judgment  was  located. 
He  Instituted  tbe  suit  before  Judgment 
was  rendered  by  the  New  York  court,  and 
before  the  statute  of  limitations  had 
barred  his  right  of  action.  The  cause 
having  been  heard  and  determined  upon 
legal  and  equitable  principles,  without 
substantial  uror,  the  Judgment  must  be 
affirmed. 

OB  Colo.  «) 

HoTTBL  V.  Mason  et  aJ. 

(Supreme  Oowrt  of  Colorado.  April  8, 1881.) 

Fabiksbship  — AooomiTnTo— LiABiurr  or  Btm- 
viviNo  Fabtnxb. 

1.  During  a  partoerBhip  business,  extending 
over  four  years,  the  books  were  kept  under  the 
supervision  of  both  parta^^,  but  most  of  the  en- 
tries were  made  by  one  membw  of  the  firm.  His 
copartner,  howemi-,  was  active  in  conducting  the 
business,  had  unrestricted  access  to  the  books, 
and  might  have  familiarized  himself  with  the  ao 
counU  and  the  manner  of  keeping  them.  Held 
that,  after  the  death  of  such  copartner,  it  was 
error,  on  a  settlement  of  the  partnership  accounts, 
to  treat  the  sorvivine  partner  as  a  trustee,  and 
to  charge  him  with  all  omissions  and  InacoDraciea 
in  the  partnersnip  accounts,  since  both  partners 
were  in.  pari  deUeto  In  ao  far  as  the  unsatisfac- 
tory conaition  of  the  Urm  books  were  oonoemed. 

3,  Where  the  partnership  business  was  oon- 
Unned  for  18  montlu  after  the  death  of  the  co- 
partner, tbe  surviving  partner,  who  was  also  one 
of  the  executors  of  the  deceased  coportntirj  must 
be  regarded  as  acting  in  a  fiduciary  capacity  for 
the  heirs  of  his  oopartner,  and  held  to  a  strict 
accountabilitv  on  a  settlement  of  the  partnership 
affairs,  thougn  the  widow  of  tbe  deceased  partner, 
who  was  a  capable  woman,  had  access  to  the 
partnership  hooks  at  all  times. 

8.  Shortly  before  his  death,  the  deceased  part- 
ner sold  a  lotot  cattlf),  and  received  the  purchase 
money  therefor.  At  about  the  time  of  ihia  sale 
the  purchaser  ezecntod  a  trust-deed  on  laud  to 
secure  a  note  for  an  amount  about  equal  to  the 
purchase  price,  which  note  was  described  as  pay- 
able to  the  two  partners.  On  a  settlement  of  the 
partnership  aocouatA  before  a  referee,  It  appeared 
that  the  firm  dealt  la  cattle,  sod  the  purchaser 
admitted  that  he  had  had  no  other  dealings  of 
simitar  import  with  the  partnership  or  tbe  d»- 
oeaaed  partner,  fisid,  that  these  taotowsM  safH- 


Digitized  by  Google 


836 


PACIFIC  BETORTEB.  Vol.  26. 


(Colo. 


cient  to  orereome  tiiB  prflsomptlon  that  the  sale 
was  made  on  the  deceased  partner^a  iudlTidual 
aocoont,  arising  from  tbe  fact  that  he  had  indi- 
Tidtu^  property^  and  that  the  tranaactlon  did  not 
mpjfwt  on  the  booka  of  the  partnership. 

Appeal  Irom  diatrict  court)  Arapahoe 
coDUty. 

AppellRDt  and  Joseph  Mason  \vere  asso- 
ciated as  cupartnere.  The  firm  wub  the 
owner  of  certain  mill  property,  and  car- 
ried on  a  milling  businees.  It  alAO  became 
the  owner  of  herds  of  cattle  and  horses, 
and  transacted  the  usual  bnalnesB  In  con- 
nection therewith.  On  the  11th  of  Febru- 
ary, 1881,  Mason  suddenly  died,  and  ap- 
pellees succeeded  as  legatees  to  all  his 
property,  IncladiDK  his  interest  In  the  part- 
nership ausets.  ms  will  provided  for  the 
cuntinuattoD  of  the  partnership  business, 
notwithstanding  his  decease,  until  such 
time  as  In  the  judgoient  of  Mrs.  Masou 
and  appellant,  who  were  named  as  his  ex- 
ecutrix and  executor,  it  should  become  de- 
sirable to  wind  up  the  partnership  affaire. 
By  virtue  of  the  toreeoing  authority  in 
the  will,  the  business  of  the  copartnership 
was  continued  for  a  considerable  period. 
But  finally,  in  connection  with  the  admin- 
tstration  upon  the  estate,  an  examination 
uf  the  partnership  accounts  and  assets 
took  place,  and  on  the  18th  of  September, 
l>i82,  an  aliened  settlement  was  made. 
This  accounting  received  the  approval  of 
the  county  court  in  the  flual  settlement  of 
the  estate,  and  the  execu  trix  and  execa  tor 
were  duly  discharged.  In  February,  J885, 
acomplaint  instituting  the  present  suit  in 
equity  for  a  restatement  of  the  partnership 
accounts  was  filed.  It  Is  based  upon  tlie 
theory  that  appellant,  hy  virtue  of  bis 
familiarity  with  the  partnership  business, 
his  superior  advantages  in  manipulating 
the  same,  his  influence  over  Mrs.  Mason, 
and  especially  by  virtue  of  the  fact  that 
during  Mason's  life-time  as  well  as  after- 
wards he  attended  largely  to  the  keeping 
of  the  books,  succeeded  in  overreaching 
Mrs.  Mason, In  deceiving  the  county  court, 
and  In  procuring  a  settlement  tainted  by 
fraud,  and  greatly  to  bis  own  advantage. 
Various  specific  acts  ot  fraud  were  alleged, 
and  the  settlement  was  otherwise  Im- 
peached. An  answer  being  filed  putting 
in  issue  all  material  averments  of  the  com- 
plaint, and  a  sufficient  replication  thereto 
being  tendered,  the  causecame  on  fortrial. 
At  this  stage  ol  the  proceedings,  "on  mo* 
tion  of  platntlHs'  attorneys,  the  defendant 
by  his  own  attorneys  consenting  thereto, " 
it  was  orderud  that  a  reference  be  made, 
the  referee  to  take  and  state  an  account  of 
the  partnership  transactions  and  other 
matters  referred  to  In  the  complaint,  to 
reduce  to  writing  the  evidence  of  the  wit- 
nesses, to  examine  ail  books,  vouchers, 
deeds,  nnd  other  instruments  relating  to 
the  partnership  affaire,  to  hear  and  deter- 
mine the  whole  Issues,  both  of  law  and  ol 
fact,  and  to  report  to  the  court  the  evi- 
dence so  taken,  together  with  his  findings 
of  law  and  fact,  and  an  account  of  the 
transactions  mentioned  in  the  complaint; 
also  a  Judgment  or  decree  in  the  premises. 
Upon  the  investigation  and  hearing,  the 
referee,  In  accordunco  with  the  foregoing 
order,  reported  the  evidence,  findings  of 
law  and  tact,  and  a  decree  awardlns 


plalDtllts  the  snm  of  $1».!>21 .89.  The  re- 
port and  decree  were  by  the  court,  after  h 
brief  hearing,  approved.  To  review  this 
action  the  present  appeal  was  taken. 
Other  facts  necessary  to  a  full  onderstund- 
Ing  of  the  opinion  are  sufficiently  narrated 
therein. 

L.  S.  Dixon  and  Billiard  &  Robtason^  for 
appellant.  T.  D.  W.  Yool^  and  Tboa. 
Macon,  for  appellees. 

Helm,  C.  J.,  (after  statiag  the  facts  aa 
above^  The  parties  differ  in  this  court 
somewhat  as  to  the  specific  character  ot 
the  issues  originally  made  by  the  plead- 
inf^.  For  reasons  that  will  presently  ap- 
pear, however,  we  deem  It  unnecessary  to 
consider  this  feature  of  the  discussion. 
The  pleadings  consisted  of  a  complaint, 
answer,  and  replication;  nodemurrerwaa 
filed,  nor  was  any  question  of  law  other- 
wise raised  prior  to  trial.  The  cause,  by 
consent,  went  to  a  referee  for  the  purpose 
of  taking  and  stating  a  lull  <ind  complete 
account  of  all  the  transactions  of  the  firm 
ol  Mason  &  Huttel.  both  before  and  after 
Mason's  decease,  with  Instructions  to  re- 
port findings  of  law  and  of  fact,  together 
with  a  decree  in  accordance  therewith. 
The  referee  found  as  a  legal  conclusion 
that  the  settlemeMt  nt  lileptember  18, 1882, 
was  obtained  by  deception  and  fraud  on 
the  part  of  appellant.  There  are  matters 
in  l\\3  record  tending  to  sustain  this  find- 
ing, but  its  correctness  Is  vigorously  de- 
nied. We  shall  assume  that  the  referee 
was  clothed  by  the  order  ot  reference,  with 
power  to  adjudicate  this  question;  and. 
for  the  purposes  of  the  present  review,  hla 
finding  In  tills  regard  will  he  accepted, 
without,  however,  a  formal  investigation 
and  approval.  The  case  will  be  treated 
as  c>ne  for  an  ordinary  accounting  and 
settlement  of  partnership  affairs,  and 
questions  ot  fraud,  save  as  Incidental  to 
the  accounting,  will  receive  no  further  no- 
tice. 

Counsel  for  appellant  insists  that  the 
Ondlngs  of  fact  by  the  referee  were  imper- 
fect. But  the  regularity  of  the  order  ot 
reference,  the  general  conduct  of  the  trial 
by  the  referee,  the  manner  of  reporting  hla 
findings,  and  the  procedure  preliminary  to 
thu  approval  thereof,  and  entry  of  the  de- 
cree by  the  district  court,  iire  not  serious- 
ly cUalk-nged.  Among  the  piint-tpal  mat- 
ters urged  for  reversal,  in  b<»th  the  oral 
and  printed  arguments,  ure  alleged  errors 
of  the  referee  in  deteruiining  adversely  to 
appellant  the  statas  ot  certain  items  con- 
Dficted  with  the  com|>lIeated  transactions 
and  accounts  of  the  firm. 

Mason  sometimes  recorded  firm  debits 
and  credits,  but,  being  a  foreigner  and  un- 
accustomed to  writing  in  English,  he  left 
the  keeping  of  the  books  mainly  to  appel- 
lant. Appellant's  familiarity  with  the 
firm  Affairs  gave  him  an  advantage  over 
Mrs.  Mason  after  her  husband's  death,  in 
connection  therewith.  Besides,  at  this 
time,  Mrs.  Mason  was  physically  Indis- 
posed, and,  reposing  cootidence  In  appel- 
lant, for  a  considerable  period  she  trusted 
the  firm  business  to  him,  though,  at  the 
alleged  settlement  consummated  on  Sep- 
tember 18tb,  she  employed  counsel  to  look 
alter  her  interests.  In  view  ot  the  tor^so- 
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ins  circamstancfs,  commend  the  care- 
ful scruttny  with  wblch  all  items  In  the 
buok-accouDt  objected  to  by  Mrs.  Mason 
were  examined.  But  the  referee  seema  to 
liave  applied  against  appellant,  through- 
out the  entire  period  of  the  partner- 
ship buitinese.  the  equitable  rule  of  evi- 
dence Kuverninjc  the  fiduciary  relation  of 
trustee,  must  earnestly  contended  fur  lu 
tbls  coart  by  appellees'  connsel.  Tbls 
rule  may  be  stated  as  follows:  A  trustee 
must  keep  and  render  fullaud  accurate  ac- 
countH  "t  all  niat'.ters  connected  with  the 
truHt-estate ;  and  any  omissions  or  inac- 
curacies in  his  accounts,  inimical  to  the  In- 
terest of  his  cestui  que  trust,  give  rise  to 
presnmptlonB  against  blm,  which  are  de- 
cisive, unless  overcome  by  collateral 
proofs  affirmatively  establishing  his  per- 
fect fairness  and  equity  in  the  premises. 
Pom.  Eq.  Jnr.  §  1063,  and  note;  3  Greenl. 
Ev.  (13th  Ed.)  5  In  this  respect  it 

seems  to  us  the  referee  unconsclQusty 
erred.  The  firm  bualoeRH  ex  tended  thrungli 
a  perlud  of  nearly  six  years.  Over  fuur 
years  of  this  time  the  books  were  kept  un- 
der  the  supervision  of  both  partners,  and 
appellant  did  not  occupy  the  position  of 
trustee  for  Mason.  Nor  should  appellant 
be  subjected  to  the  adverse  presumptions 
Indulged  by  courts  ol  equity  against  a 
partner  when  Irregularities  ord^ectsin 
the  partnership  accooDta  are  due  solely  to 
blsnegllffenceorotheruiscondnct.  For  the 
unsatisfactory  condition  of  the  Arm  books 
the  partners  vFcre,  during  Mason's  Hfe-time 
Id  pari  ileltcfo.  W  hlle  appellant  made  most 
of  the  record  entries,  Mason  was  active  in 
conducting  the  business.  Both  he  and 
Mrs.  Mason  bad  unrestricted  access  to  the 
books.  They  were  or  might  have  been 
familiar  with  the  accounts,  and  the  man- 
ner of  keeping  them.  The  partners  were 
on  an  etjual  footing,  and,  for  loose  habits 
and  negligence  in  reporting  and  recording 
firm  trunsactioDs,  Mason  should  share 
the  reaponfiibillty  with  appellant.  During 
the  remaining  18  months  of  the  partner- 
ship, Mrs.  Mason,  by  virtue  of  the  will, 
became  asHoclated  with  appellant  In  the 
business.  She  appears  to  have  been  a  ca- 
pable woman,  and  had  access  to  the  books 
at  all  times.  But  throughout  this  period 
we  should,  perhaps,  regard  appellant  ns 
acting  in  a  fiduciary  capacity  stronger 
than  that  ordinarily  existing  between 
partners;  tor,  in  addition  to  his  advan- 
tages over  Mrs.  Mason,  above  mentioned, 
he  was  also  an  executor,  co-operating 
with  her  in  admlnititerhig  upon  Mu.son's 
estate  for  the  benefit  of  hiechildren  as  well 
as  hlH  widow;  and,  of  course,  all  matters 
pertaining  to  the  partncrHhIp  business 
and  the  keeping  ol  the  partnership  ac- 
counts, to  a  greater  ur  leas  extent.  In- 
Tolved  the  Interests  of  the  minor  heirs. 
With  these  preliminary  observations 
toncliing  generally  the  facts  of  the  case 
and  the  law  pertaining  thereto,  we  pass 
to  a  brief  examination  of  some  of  the  spe- 
ddc  Items  as  to  which  appellant's  counsel 
challenges  the  findings  of  the  referee. 

Early  In  the  year  18S0  Mason  sold  to  one 
Chaffee  one  hundred  liead  of  cattle,  and  a 
short  time  prior  to  his  death  he  received 
from  Chaffee  «1.702.35  therefor.  A  few 
weeks  subsequent  to  Mason's  decease,  ap- 
v.26F.no.7— 22 


pellant,  learning  of  the  payment,  entered 
the  same  upon  the  firm  books  as  a  firm 
credit.  The  referee  disallowed  this  item, 
treating  It  as  an  Individual  transaction 
of  Mason's  Independent  of  the  firm.  Ap- 
pellant was  thus  deprived  of  one-half  of 
the  amount  collected.  The  referee  bases 
his  action  In  the  premises  substantially 
upon  the  following  grounds:  That  there 
is  no  evidence  Indicating  that  Mason  was 
not  prompt  and  honest  in  reporting  mat- 
ters disposed  of  by  him  to  the  firm;  that 
he  did  have  money  outside  of  the  firm 
business  which  might  have  been  invested 
in  cattle:  that  Chaffee  says  he  "sup- 
posed "  the  cattle  to  have  belonged  to  Ma- 
son; also  that  the  firm  books  show  "no 
such  cuttle  account, "  and  fall  to  record 
otherwise  anything  about  the  sale.  The 
original  transaction  having  occurred  dur- 
ing the  life-time  of  Mason,  and  the  suit  be- 
ing brought  by  lilu  executrix,  appellant 
was  by  virtue  of  section  3B4],  Gen.  St., 
disqualified  from  giving  testimony  on  his 
own  behalf  concerning  the  partnership  in- 
tei-est  thei-eln.  But  In  the  tirst  place, 
while  at  the  time  of  the  sale  the  Brm 
owned  u  large  herd  of  cattle,  there  is  no 
evidence  in  the  record  even  tending  to 
show  that  Mason  was  the  private  owner 
of  one  hundred  head,  or  any  other  consid- 
erable number.  Ap[>ellees'  counsel  state, 
aa  an  nn controverted  fact,  that  Mason 
conducted  the  purchase  of  what  was 
known  as  the  "Farmer"  herd,  but  this 
herd  at  once,  or  very  soon  thereafter,  be- 
came firm  property.  Secondly.  At  or 
about  the  precise  date  of  the  purchase  of 
these  cattle  by  Chaffee,  he  executed  a 
trast-deed  upon  certain  realty  to  secure  a 
promissory  note  fur  $1,566,  described  as 
pay  a)>le"  to  the  order  of  J  oseph  Mason  and 
B.F.Hottel,"  which  deed  was  duly  filed  for 
record  by  Mason.  Thirdly.  Chaffee  upon 
the  witness  stand,  though  evidently  hos- 
tile to  appellant,  reluctantly  admitted  on 
cross  examlnntion  that  he  had  no  other 
dealings  of  similar  Import  and  magnitude 
with  Mason  &.  Hottel,  or  with  Mason 
atone;  also  that  the  trust-deed  must  have 
been  given  to  secure  the  purchase  price  of 
tiiese  cattle,  and  that  the  f 1,702.35  was 
therefore  paid  by  him  to  Mason  in  liqui- 
dation of  the  debt  described  In  the  deed, 
with  Interest.  The  note  Itself  was  not 
produced  in  evidence,  and  Chaffee  says 
that  it  was  doubtless  delivered  to  him 
when  he  made  the  payment,  and  was  lost 
or  destroyed.  It  may  be  a  matter  of  some 
significance  that  no  antecedent  record  of 
the  sale  appears  In  the  firm  accounts; 
but  the  character  of  this  significance  de- 
pends upon  the  integi-lty  and  punctuality 
of  Mason  in  reporting  the  sale,  as  well  as 
upon  the  Interest  of  appellant  In  making 
the  proper  record  thereof.  We  recall  at- 
tention to  the  fact  that,  as  to  this  Item, 
the  rule  governing  a  trustee's  accounting 
with  his  cestui  que  trust  is  certainly  inap- 
plicable. The  silence  of  the  books  concern- 
ing this  matter  should  not,  in  our  Juilg- 
ment,  be  treated  as  decisive  aguinst  the 
Interest  of  the  partnership.  Had  appel- 
lan  t's  reliance  in  the  premises  rested  solely 
upon  the  entry  of  the  item  in  the  account 
after  Mason's  death,  the  action  of  the  ref- 
eree might   perhaps    be  Bostalned;  al- 
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thous^fa  many  transactions  tookplacediir- 
liiK  the  six  years  covered  by  the  firm  bus- 
inesfl  that  were  not  recorded  with  the  ac- 
curacy of  proTessional  book-keei)iug,  or  at 
all.  But,  as  already  Indicated,  appellant 
produced  strong  collateral  evidence.  The 
recital  of  the  trust-deed  given  under  the 
drcum stances,  and  unexplained,  amounts 
to  proof  almost  conclusive.  Mason  ap> 
pears  to  have  been  a  f^rood  business  man, 
and  he  would  hardly,  upon  the  sale  of  Ills 
own  property,  have  token  n  note  paya- 
ble to  himself  and  partner,  secured  by  a 
trust-deed  reciting  an  apparent  Arm  own- 
ership in  the  property  sold.  Had  the  pre- 
soraptlon  against  appellant,  recocnized 
bv  the  referee  as  arising  from  the  silence 
of  the  books  concerning  the  sale,  actually 
existed,  it  would  have  been  completely 
overcome.  The  trust-deed,  having  been 
executed  under  the  supervision  or  Mason, 
must  be  regarded  as  showing  liis  view  on 
the  question  of  title  to  the  cattle  sold.  If 
there  is  any  explanutiou  of  the  matter 
consistent  with  Mason's  private  owner- 
ship, the  burden  of  giving  it  was  upon 
plalntifTs,  and  not  upon  appellant.  Ma- 
son's failure  to  report  the  payment  in 
question  maj'  be  attributed  to  the  fact 
that  his  death  so  quickly  followed;  and 
it  Is  not  impoMBlble  that  bis  neglect  to 
formally  record  the  sale  when  made,  arose 
from  the  knowledfic  that  It  was  so  clearly 
evidenced  by  the  note  and  trust-deed. 

The  referee  eniployod  an  expert  account- 
ant lor  the  purpose  of  examining  the 
books  of  Mason  &  Hottel  kept  during  the 
six  years  of  the  partnership,  restoring  a 
lost  ledger,  preparing  a  trial  balance, 
and  rendering  other  needed  assistance. 
This  accountant  reported,  as  oneofthe  re- 
sults of  his  investigation,  that  these 
books,  on  September  18,  1882,  showed  a 
balance  to  the  credit  of  the  firm  of  $17,- 
268.56  in  the  Poudre  Valley  Bank  of  Fort 
Collins.  Governed  by  this  report,  the  ref- 
eree treated  the  sum  named  as  a  Arm  as- 
set,  and  one-half  of  It  enters  Into  the  de- 
cree against  appellant. 

The  cashier  of  this  bank  was  sworn  ns 
a  witness.  The  bank-books  were  pro- 
duced, and,  by  agreement  of  couuHel  duly 
certified  extracts  therefrom  were  admitted 
in  evidence.  These  books  showed  that  on 
thesaidl8tbof  September  there  was  a  bal- 
ance to  the  credit  of  the  firm  of  but 
f1,77.1.75.  Thus  It  appears  by  the  most 
reliable  evidence  that  the  showing  made 
in  the  company's  books  of  a  bank  credit 
at  the  date  mentioned,  of  upwards  of 
yi7,0()0.  was  wrong,  and  that  the  real 
credit  whs  but  little  more  than  one-tenth 
of  that  sum.  The  correctness  of  tlie  bank- 
books Is  not  questioned,  nor  is  the  ac- 
countant chai'ged  with  inaccurately  rep- 
resenting the  company's  hooks.  Counsel 
for  appellees  Insist  that  the  difference  be- 
tween the  sum  actually  in  the  bank  to  the 
firm's  credit,  and  the  amount  that  accord- 
ing to  the  firm  books  should  have  been 
there,  mu^t  be  treated  as  having  been 
drawn  out  by  appellant,  and  appropri- 
ated to  Ms  private  use.  With  reference 
to  this  proposition,  we  suggest  that,  in 
theSrst  place,  If  appellant  were  actually 
appropriating  to  his  private  use  sums  of 
money  aggregating  upward  ul  f 15,000,  be 


wonld  naturally  have  charged,  or  at  least 
have  attempted  to  charge,  the  company 
with  ahum  expenditures  sufficient  to  off- 
set the  amount  misappropriated.  It  Is 
hardly  In  accordance  with  human  experi- 
ence to  suppose  that  he  would  willingly 
or  thoughtlessly  have  left  the  accounts  In 
a  condition  to  Inevitably  arouse  suspl* 
cions  of  his  guilty  conduct.  Secondly,  the 
referee  does  not  return  a  specific  finding 
imputing  to  appellant  the  perpetration  of 
this  particular  kind  of  fraud.  He  does, 
however,  report  that  no  stock  account 
was  preserved  during  the  existence  of  the 
firm  ;  that  the  books  were  carelessly  and 
negligently  kept;  and  that  many  Impor- 
tant transactions  were  notentered  therein 
at  ail.  The  evidence  justifies  these  find- 
ings of  the  referee.  It  shows  that  many 
matters  should  have  been  recorded  in  the 
firm  books  which  were  not.  This  was 
especially  true  as  to  that  portion  of  the 
business  transacted  through  banks  with 
which  ttaeflrm  was  In  tbe  habit  of  dealing. 
It  appears  that.  Instead  of  attempting 
fullness  and  accuracy  In  the  regular  firm 
books  concerning  items  covered  by  bank 
accounts,  the  practice  of  the  partners  was 
to  rely  largely  upon  pass-books,  checks, 
and  stubs,  vouchers  returned,  stated  set- 
tlements, and  reports  given  by  the  banks 
from  time  to  time  when  requested.  Some- 
times,  also,  matters  that  would  other- 
wise have  been  recorded  were  omitted  on 
account  of  tiie  absence  of  appellant. 
These  explanations  tend  to  show  that  the 
large  difference  between  the  accountant's 
report  and  the  bank-books  may  have 
been  due  to  legitimate  expenditures  of  the 
firm  by  means  of  checks,  drafts,  and  the 
like,  concerning  which  no  record  was  pre- 
served In  the  partnership  books.  They 
are  consistent  with  the  finding  of  the  ref- 
eree on  the  subject  of  negligence  in  keep- 
ing the  books,  and  do  not  necessarily  In- 
dicate dishonesty  on  the  part  of  appellant 
or  Mason  In  the  business.  The  sufficiency 
of  the  foregoing  explanations,  liowerer. 
Is  a  question  we  do  not  now  propose  to 
consider  or  determine.  There  is  enough 
before  us  to  warrant  the  conclusion  that 
the  referee  probably  dealt  with  appellant 
in  this  matter  as  a  trustee,  and  gave  un- 
due weight  to  the  n^imlfest  Imperfections 
of  tbe  books,  notwithstanding  the  fact 
that  for  more  than  two-thirds  of  the  pe- 
riod covered  by  the  partnership.  Mason 
was  also  to  blame  for  these  Imperfections. 

The  foregoing  discussIoD  with  reference 
to  the  Item  from  the  Poudre  Valley  Bunk 
is,  in  the  main,  equally  applicable  to  tlie 
partnership  account  with  "A.  K.  &  E.  Ji. 
Yount."  another  banking-house.  Tlie  ex- 
pert accountant  found  that,  according  to 
the  firm  books,  there  should  have  been, 
on  tbe  18th  of  September.  1882,  In  the  lat- 
ter bank,  to  the  credit  of  the  firm, 
$2,1)15.29.  The  books  of  this  bank  wer« 
not  offRred  in  evidence;  but  Mrs.  Yount, 
who  attended  tu  the  bank  bxisiness,  testi- 
fied that  some  time  during  the  year  IB^O. 
Mr.  Mason  withdrew  from  the  banic  the 
entire  deposits  of  Mason  &  Hottel,  and 
that  thereafter  the  partnership  made  no 
further  deposits  in  that  bank ;  yet,  not- 
wlthstundlDg  this  testimony,  which  was 
nncontradlcted,  the  referee  adopted  the 
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report  of  the  accoantant,  and  the  further 
aum  meutioDed,  of  nearly  93,000,  is  also 
treated  aa  a  firm  asset.  Before  passing 
from  the  subject  of  these  bank-accounts, 
one  additional  matter  should  perhaps  be 
noticed.  It  appears  that  parly  In  August, 
1882,  when  appellant,  Mrs.  Mason,  and 
Rhodes,  Iter  attorney,  were  examining  the 
firm  books  and  endeavoring  to  make  a 
statement  In  connection  with  the  liual 
settlement  ol  the  Mason  estate,  and  clos- 
ing up  of  the  partnership  business,  appel- 
lant reported,  and  the  bank-books 
showed,  a  debit  by  overdraft  in  the  Pou- 
dre  Valley  Bank  against  the  firm  of 
$6,434.84.  Between  the  date  mentioned 
and  the  18th  of  September  following  de- 
posits were  made  sufficiently  large  to  can- 
eel  the  overdraft,  meet  current  exnenaea. 
and  leaves  the  aforesaid  balance  o£  $1,775.- 
f  5  in  favor  of  the  firm.  Mrs.  Mason  and 
Kbodeii  both  testify  that  appellant  made 
no  sabsequent  report  to  them  of  the 
change  that  bad  taken  place  in  the  bauk- 
acvouiit.  and  that  the  settlement  was  con- 
summated on  Sepember  ISth  upon  the 
basis  of  au  overdraft  of  $6,000  Instead  of 
the  credit  of  $1,700.  This  omission,  and 
appellant's  testlmtmy  explanatory  there- 
of, are  severely  characterized  by  counsel 
for  appellees. 

But  counsel  for  appellant  earnestly  In- 
slsta  that  the  mode  of  settlement  adopted 
rendered  it  not  only  unnecessary,  but  also 
improjier,  to  consider  In  thetinal  report 
tbe  change  in  question.  He  asserts  that* 
thoagh  the  statement  of  the  partnership 
account  was  not  formally  rendered  until 
Sepcembw  18th,  the  parties  understood 
that  the  partnership  business  was  practi- 
cally closed  -on  the  6th  or  7th  of  August 
preceding,  and  their  computations  rested 
uuoD  the  condition  of  the  bank-account 
at  that  date.  His  position  is  that  from 
tbe  debts  due  the  Arm,  treated  on  August 
7th  as  assets,  appellaut  was  to  pay  this 
overdraft,  together  with  other  firm  liabil- 
ities, and  that,  by  thus  using  assets  as 
collected  in  liquidation  of  liabilities,  no 
real  change  in  the  financial  condition  of 
the  firm  took  place;  hence  he  argues  the 
settlement,  as  made,  "was  in  all  respects 
fair  to  Mrs.  Mason  and  the  estate."  To 
corroborate  this  theory,  counsel  refers  to 
the  fact  that  in  the  nieuiorandum  pre- 
pared by  Rhodes,  upon  which  the  settle- 
ment ultimately  took  place,  opposite  this 
partlt-ular  bank  Item  is  written  thefollow- 
ing:  "1882,  August  4  toT."  The  forego- 
ing view  of  the  proceeding  In  question  is 
not  unreasonable.  It,  however,  deliberate 
fraud  in  this  regard  were  established,  It 
would  donbtless  tend  to  Impeach  appel- 
lant's good  faith  In  other  respects,  and 
coupled  with  additional  appropriate 
proofs,  might  warrant  charging  against 
the  flrin  the  supposed  bank  credit  uf  more 
than  $17,IKK).  But  this,  with  other  mat- 
tem.  1»  left  for  reconsideration  upon  the 
further  hearing  of  the  cause.  Ws  do  not 
wish  to  be  understood  as  uow  deciding 
that  the  rpferee  was  wrong  In  his  ultimate 
conclnsiuns  (Concerning  the  two  bank 
items  above  discussed.  As  already  stated, 
he  was  probably  governed  in  determining 
appellant's  liahllity  in  connection  there- 
wltb,  to  a  very  large  exteat,  by  au  erro- 


neous view  of  the  law  applicable  thereto  ; 
and  we  must  assume  that,  but  for  this 
mistake  of  law,  be  might  have  adjudicat- 
ed these  Items  differently.  For  this,  as 
well  as  for  other  ivasons  above  given,  in 
our  opinion  the  Judgment  should  be  re- 
versed, and  the  cause  remanded  tor  fur- 
ther proceedings.  It  is  unnecessary  to 
discuss  the  remaining  objections  urged  by 
appellant  against  specified  eoncluslous  of 
the  referee.  Upon  a  retrial  of  the  ease, 
such  mistakes  or  errors,  If  any  there  were, 
may  not  be  repeated.  The  parties  need 
not  incur  the  expenHeot  retaking  all  tbe 
evidence;  in  so  far  as  Is  practicable,  tbe 
reconsideration  of  tht  cause  may  be  had 
upon  the  proofs  orlgluully  reported  by 
tbe  referee,  coupled  with  such  additional 
evidence  as  may  be  produced.  Reversed. 


Denver,  T.  &  Q.  R.  Co.  v  SiMrBorr. 
(SapremB  Court  qf  Colorado.   BCarcb  30,  1891.) 

iBfCBIES  TO  BEAKSHBIT— USSAFS  LlHES— BVI- 
DBNCB. 

1.  A  brakeman  who  has  his  band  crushetl 
while  attemptiag  to  couple  in  the  dark  two  cars 
with  draw-beads,  at  an  unequal  height  from  the 
track,  caa  recover  for  his  injuries,  where  the 
company  bad  failed  to  furnish  suitable  links  for 
such  couplings,  and  tbe  conductor  ordered  plain- 
tiff  to  take  the  unsuitable  link  with  which  he  at- 
tempted to  make  the  coupling. 

a.  Where  tbe  petition  avers  that  the  company 
failed  to  fumisha  sufBcient  number  of  safe  links, 
uid  that  the  accident  resulted  from  that  cause, 
evidence  that  the  train  was  not  properly  supplied 
ivith  suitable  links  tor  the  run  on  which  tbe  ac- 
cident occurred  is  admissible. 

Appeal  from  district  court,  Arapahoe 
county. 

The  plaintiff's  cause  of  action,  as  stated 
in  his  complaint,  omitting  tlie  formal 
allegation,  is  as  follows:  "The  plaintiff 
on  the  20th  day  of  December,  1887,  In  the 
county  of  £1  Paso  and  state  of  Colorado, 
and  at  the  time  of  the  Injuries  complained 
of,  was  In  the  employ  of  the  said  defend- 
antasbrakeman,and  was  engaged  utsaid 
Franceville  Junction,  in  said  county,  in 
coupling  freight-cars  lor  the  said  defi^nd- 
ant,  as  by  the  nature  and  terms  of  his 
employment  he  was  i-equlred  zo  do;  and 
that  it  then  and  there bet^arae  and  was  the 
duty  of  said  defendant  to  procure  good, 
safe,  and  secure  apparatus,  links,  link- 
pins,  and  draw-bars  to  be  used  In  coup- 
ling its  said  cars;  that,  by  and  through 
the  carelessness,  negligence,  and  default  ol 
the  said  defendant  and  its  servants,  it 
failed  to  furnish  a  sutllcent  number  of 
good,  safe,  secure  links  and  llnk-pins  for 
coupling  its  cars  aforesaid;  and  also  It 
provld^,  used,  and  suffered  to  be  nsed. 
unsafe,  defective,  and  InsufHclent  links  and 
link-pins  for  coupling  said  cars  os  afore- 
said, of  which  it  had  notice.  Fourth. 
Tbatbythe  want  of  duecare  and  attention 
to  its  duty  in  that  behalf  towards  said 
plaintiff  on  the  20th  duy  of  December,  A.  D. 
1887,  and  while  the  said  freight-cars  and  ap- 
pliances aforesaid  were  in  the  use  and  serv- 
ice of  the  said  defendant,  and  while  tlie  said 
plaintiff  was  engaged  In  coupling  tlie 
same  in  his  capacity  as  aforesaid  for  the 
defendant,  a  link  was  provided  by  said  de- 
fendant for  the  purpose  of  coupling  as 
aforesaid,  and  which  was  being  used  and 
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handled  by  plaintiff  Id  hia  capacity  as 
aforesaid.  TblB  link,  by  reason  of  Its  un- 
safenoss,  lefectivenesB,  and  Insecurity, 
(ailed  to  act  and  operate  in  the  coupling 
of  said  cars,  and  while  the  plaintiff,  with 
all  due  care  and  dlllKence,  was  then  and 
there  using  the  name,  for  the  purpose  uf 
coupling  said  cars  tor  the  defendant,  and 
by  reason  ol  which,  and  by  means  where- 
of, then  and  theresaid  cars  came  violently 
and  forcibly  into  contact,  while  plaintiff 
In  his  capa<'ity  aforeHald  was  endeavoring 
to  couple  the  same,  by  means  whereof 
plaintiff's  right  hand  was  crushed  and 
mangled,  and  he  was  otherwise  greatly 
bruised,  hurt,  and  wounded.  By  means  of 
the  premises  plaintiff  became  sick  and  dis- 
ordered, and  suffered  great  and  Intense 
pain,  and  bo  remained  for  a  long  apace  ot 
time;  and  Buffered  theloHS  ot  the  index 
finger  from  his  right  hand  by  amputation, 
as  a  result  ot  Bald  crushing  and  mangling 
as  aforesaid ;  and  also  lost  the  use  of  the 
middle  finger  of  his  right  hand  by  the 
crushing  and  mangling  of  the  flesh  and 
bone  uf  the  same ;  and  was  then  and  there 
deprived  of  the  use  of  said  right  hand,  and 
Is  now  deprived  ot  the  use  of  the  Bame; 
and  that,  as  be  Is  Informed  and  believeB, 
he  will  never  be  able  tu  use  said  right 
hand  ajcain,  to  the  damage  ot  the  plaintiff 
in  the  sura  of  $10,000.  Wherefore  plaintiff 
prays  Judgment  for  the  sum  of  f 10,000. " 
The  onswer  ol  defcndantadmits  the  Injury 
to  said  plaintiff  as  In  the  complaint  set 
forth,  but  denies  that  the  same  is  due  to 
any  default  of  tbe  said  defendant,  or  its 
servants  or  asents.  All  other  allegations 
of  the  cumplaTnt  are  denied.  Atrial  wns 
had  to  a  Jury,  resulting  ai  a  verdict  and 
judgment  for  plaintiff,  from  which  judg- 
ment this  appeal  is  prosecuted. 

Wells,  MvSeal  &  Taylor  and  Teller  & 
Orabood,  for  appellant.  J.  B.  Bei&»rti  and 
T.  C.  Early,  for  appellee. 

Hayt,  J.,  (after  statinff  tbe  facts  as 
above.)  In  the  court  below  appellee,  as 
plaintiff,  obtained  Judgment  t»r  the  sum 
of  f800,  for  bodily  injuries  sustained  by 
him  while  Id  the  employ' of  appellant  in 
the  capacity  ol  brakeman  upon  its  rail- 
road. It  is  shown  by  the  record  that  at 
the  time  of  tbe  accident  appellant  was 
operating  a  line  of  railroad  in  this  state 
between  the  cities  of  Denver  and  Pueblo; 
that  appellee  was  in  its  employ  as  brake- 
man  on  one  of  Its  freight  trains  running 
between  said  points:  that  upon  themorn- 
ing  of  the  day  ot  theaccldent  the  train  up- 
on which  appellee  was  employed  left  the 
city  of  Denver  going  south  upon  schedule 
time,  that  said  train  was  not  then  prop- 
erly supplied  with  links  with  which  to 
make  the  couplings  necessary  to  be  made 
upon  the  contemplated  run;  that  appellee 
endeavored  to  provide  the  train  with  the 
I'equislte  number  of  links  before  starting 
from  the  city  of  Denver,  but  was  prevent- 
ed from  BO  doing  by  reason  of  tbe  negli- 
gence of  appellant  in  failing  to  furn'sh 
such  links.  About  8  o'clock  upon  the  even- 
ing of  said  day  appellee,  in  his  capacity 
as  brnkeman.  was  required  to  make  a 
coupling  at  Franceville  Junction,  upon 
the  line  of  said  railroad.  In  making  that 
coupling  appellee  sustained  the  Injury  for 


which  damages  were  recovered  In  tbe 
court  below.  The  facts  attending  the  ac- 
cident arepraetically  undisputed:  the  wit- 
nesses Intrudaced  by  the  plaintiff  agreeing 
as  to  all  material  particulars,  while  tbe 
only  attempt  made  to  overthrow  tbin  tes- 
timony rests  upon  evidence  of  admissions 
claimed  to  have  been  made  by  the  plain- 
tiff to  other  employes  of  the  company 
shortly  ofter  the  accident.  By  such  evi- 
dence contributory  negligence  on  the  part 
of  appellee  was  attempted  to  be  eatab- 
Itsbed.  It  iB  shown  that  tbe  draw  beads 
ot  the  two  cars  which  appellee  was  re- 
quired to  couple  were  of  unequal  helgbts 
above  the  tracks,  making  tbe  coupling 
somewhat  difficult.  The  night  was  dark, 
cold,  and  atormy;  the  supply  ot  links  fur- 
niahed  tbe  train  by  the  company  was  ex- 
hausted; none  remained  with  which  to 
make  this  coupling.  In  this  extremity, 
and  as  the  train  was  coming  down  the 
side  track  to  the  cars  to  be  joined  with  it, 
appellee  was  searching  about  the  tracks 
to  find  a  link  with  which  to  make  this 
necessary  coupling.  At  this  juncture  tbe 
conductor  in  charge  ot  tbe  train  ordered 
him  to  take  a  link  laying  upon  the  ground 
n^ar  tbe  tide  track,  and  mnke  tbe  conp- 
llng  with  it.  The  accident  occurred  while 
appellee  was  endeavoring  to  execute  this 
command.  The  link  pointed  out  by  the 
conductor  not  being  a  suitable  one  with 
which  to  make  the  coupling.  It  caused  ap- 
pellee's hand  to  be  crushed  between  the 
cars.  As  described  by  the  witnesses  upon 
the  Btund,  it  wae  a  bent  link,  aa  distin- 
guished from  a  crooked  link;  a  crooked 
link  being  one  crooked  In  a  particular 
way  for  the  purpose  of  making  couplings 
in  cases  where  the  draw-heads  of  the  cars 
to  be  connected  are  of  different  elevations 
above  the  track,  while  a  bent  link  is  one 
that  has  become  mlaahapen  by  use.  In 
view  ot  the  evidence,  the  verdict  of  the  ju- 
ry in  tavorot  appelleecannot  bedlsturbed. 
He  was  acting  at  the  time  under  the  im- 
mediate direction  of  his  superior,  the  con- 
ductor, who  had  charge  of  the  train,  and 
of  the  brakemen  emjiloyed  thereon.  Includ- 
ing appellee.  Appellee  did  not  discover 
the  defect  in  tlie  link  In  time  to  avoid  the 
accident.  He  could  not  well  du  so  in  the 
darkness.  He  was  required  to  act  prompt- 
ly in  mt.king  the  coupling,  without  time 
for  Investigation  or  opportunity  for  re- 
flection. Under  the  law  he  was  only  re- 
quired to  exercise  such  care  as  might  rea- 
sonably be  expected  from  a  person  ot  ordi- 
nary care  and  prudence  in  the  sltuatioik 
In  which  plaintiff  was  then  placed.  In 
view  of  the  facts.  It  cannot  be  said,  as  a 
matter  of  law,  that  he  did  not  exercise 
reasonable  care.  Un  the  other  hand,  the 
company  is  properly  chargeable  with  neg- 
ligence in  failing  to  provide  tbe  train  with 
a  sufficient  number  ot  links  in  the  first  in- 
stance, and  again  In  directing  appellee  to 
use  the  defective  link.  The  dnty  ot  the 
master  to  supply  the  aervant  with  suita- 
ble machinery  and  appliances  forthe  work 
to  be  performed  Is  nniversallv  recognized. 
Railroad  Co.  v.  Dlscoil,  12  Colo.  520.  21 
Pac.  Rep.  708;  Wells  r.  Coe,  9  Colo.  159, 11 
Poc.  Rep.  50;  Hough  v.  Railway  Co.,  100 
U.  S.  218.  Some  of  the  witnesses  for  ap- 
pellant testified  that  soon  after  the  accl- 


Digitized  by  Google 


Colo.) 


BATGLIFFE  v.  DAKAN. 


841 


dent  appellee  stated  that  tlieacddent  wae 
caui^ed  by  hia  kIoto  slicking  to  the  link, 
the  glove  being  wet  at  the  time.  Evidence 
was  introdur'ed,  however,  to  show  that 
the  accident  was  not  ao  caofied.  and  that, 
ir  appellee  made  theatatements  attributed 
to  him,  he  was  in  error  In  bo  doing.  It 
was  aiKo  In  evidence  that  the  glove  was 
not  wet,  and  that  Its  use  underthecircum- 
stunves  was  reusnnable  and  proper.  All 
these  matters,  together  with  the  law  In 
relation  to  unavoidable  accident  and  con- 
trlhotory  negligence,  were  fully  submitted 
te»  the  Jury  under  proper  Instructions. 
The  damages  are  not  excessive,  and  we  see 
no  reason  for  disturbing  the  verdict.  Gil- 
mure  V.  Railroad  Co.,  IS  Fed.  Rep.  866; 
Railroad  Co.  v.  Doyle,  49  Tex.  190.  In  Its 
essential  features  the  easels  entirely  dis- 
similar from  Wells  v.  Coe,  supra, relied  up- 
on by  appellant.  In  that  cam  Cue,  the 
party  tnjnred,  was  "foreman  and  boas  of 
the  workmen."  His  authority  at  the 
mine  was  plenary,  save,  perhaps,  at  such 
times  as  Wells  might  happen  to  be  prew- 
ent.  He  had  charge  of  the  workmen  and 
control  of  the  machinery.  By  his  orders 
the  means  provided  to  prevent  lust  such 
accidents  as  the  one  causing  the  Injury 
complained  of  were  dispensed  with,  there- 
by making  the  accident  possible,  and  It 
was  rightfully  held,  under  these  circum- 
stances, that  he  could  not  recover.  It  Is 
contended  that  all  evidence  of  the  Inauffl- 
clency  of  the  supply  of  links  upon  the 
train  was  Inadmissible  under  theplead- 
In^H.  An  examination  of  the  complaint 
and  answer  shows  that  this  was  one  of  the 
matters  directly  put  in  Issue;  consequent- 
ly the  evidence  was  properly  admitted. 
Tbe  Judgment  will  be  afBrmed. 


Batclifvb  et  al.  v.  Dakak  et  al. 
(Supreme  Court  of  Colorado.   March  6, 189L) 
Costs— EiiDiTr  Shits—Discrktioit. 
Where,  in  a  suit  to  enjoin  the  infringe- 
ment of  water-righta,  the  questions  of  fact  sub- 
mitted to  tbe  jaryare  found  in  defendants'  favor, 
and  the  chancellor  flnda  that  at  do  time  prior  to 
the  trial  did  defendants  interfere  wiUi  or  dam- 
age plaintiffs'  riffhts,  hisJuUginent  against  plain- 
tiffs for  costs  will  not  be  disturbed. 

Commissioners'  decision.  Appeal  from 
diritrlct  court,  Douglas  county. 

Wm.  DUloa,  lor  appellants.  John  Jj. 
Jerome,  lt)r  appellees. 

RicHUOND.  C.  This  was  an  action  for  an 
Injunction  to  enff»rce  certain  rights  to 
water  for  irrlgntitm  In  water  district  No. 
8.  Douglas  comity,  Colo.  The  plaintiffs 
claimed  certain  water-righta  in  respect  to 
fonr  ditches,  setting  forth  the  ownership 
by  defendants  of  two  rlltehes,  and  alipging 
the  comniisnlon  by  defendants  of  various 
wrongful  acts  in  violation  of  plaintiffs' 
prior  rights  to  water.  Prayer  for  injunc- 
tion, and  for  general  relief,  and  for  costs. 
By  the  answer  various  defenses  are  set  up 
which  we  dee»n  It  unneceRsary  to  recite  In 
the  statement  of  the  case.  The  question 
of  whether  or  not  the  diversion  of  the 
water  by  defendants  lessened  the  flow  of 
water  In  the  creek  at  the  head  or  hearts  of 
pialDtltfs*  ditch  or  ditches  was  submitted 
to  tt  Jnry,  and  upon  the  trial  the  Jury  an- 


swered In  the  negative;  thereafter  the 
cause  wad  set  for  final  argument  and  de- 
cree. On  February  21,  18»r,  final  decree 
was  made  by  consent,  save  as  to  the  costs. 
The  appf)rtlonment  of  costs  was  submit- 
ted to  the  court,  and  the  plaintiffs  were 
adjudged  to  pay  the  costs  up  to  and  In- 
cluding thf*  trial,  and  each  party  was  di- 
rected to  pay  their  own  costs  made  subse- 
quent to  the  trial.  That  part  of  the  decree 
was  as  follows:  "Antl  It  Is  further  ad- 
Judged  and  decreed  that  the  defendants 
have  and  recover  of  and  from  the  plain- 
tiffs their  costs  up  to  and  Including  tbe 
trial  of  this  cause,  to  be  taxed,  and  have 
execution  tlierefor,  and  that  as  to  the 
costs  made  snbsequent  to  said  trial  each 
party  to  pay  their  own  costs. "  To  this 
appellants  here  and  plalntitTs  below  ex- 
cepted, and  to  reverse  it  have  prosecuted 
this  appeal.  It  Is  contended  by  appellants 
that  this  decree  is  appealable  under  tbe 
act  of  1885,  and  the  appellees  do  not  con- 
trovert that  position.  Treating  It,  then, 
as  a  right  ot  apTiellants  to  prosecute  the 
appeal,  we  come  to  the  consideration  of 
the  one  and  only  question  involved,  and 
that  is,  did  tbe  court  err  In  taxing  the 
costs  up  to  and  Including  the  trial,  which 
resulted  favorably  to  the  defendants,  to 
plaintiffs,  and  directing  payment  of  their 
costs  subsequent  to  the  trial  of  each  of  the 
parties  to  this  proceeding?  Appellants 
have  filed  an  extensive  abstract  of  record. 
Including  the  pleadings,  all  of  the  testi- 
mony, and  tbe  decreeH  of  tbe  court.  In 
couaidering  this  question,  we  deem  it  es- 
sential to  call  attention  to  the  first  para- 
graph of  the  decree,  which  Is  In  the  follow- 
ing language:  "Now  come  the  plaintifls, 
by  William  Dillon,  Esq.,  their  attorney, 
and  the  defendants,  by  John  L.Jerome, 
Esq., their  attorney, also  come:  and  there- 
upon the  motion  of  the  defendants  for 
final  Judgment  In  this  cause,  upon  the  trial 
heretofore  had  herein,  and  this  cause  hav- 
ing been  tried  before  a  jury  at  the  Decem- 
ber term  of  this  court,  A.  D.  1886,  and  the 
issues  submitted  to  said  jury  having  been 
found  in  favor  of  the  defendants,  and  the 
court  having  heard  theargumentsofcoun- 
sel,  and  being  now  sufficiently  advised  In 
the  premises,  and  the  said  parties  hereto 
In  open  court  consenting  to  the  dates  men- 
tioned In  the  following  order,  the  court 
doth  find:  That  the  defendants  did  not, 
and  neither  of  tliem  did,  at  any  time  prior 
to  the  bringing  of  this  cause.lnterferewlth 
the  supply  of  water  in  the  ditch  known  as 
'Hpring  Creek  Ditch  No.  8 '  and  the  '  Rat- 
cliffe  Spring  Creek  Ditch  No.  43,'  urcu  and 
enjoyed  by  the  plalntilTs,  and  did  not, 
prior  to  the  trial  of  this  cause,  at  any 
time,  damage  the  plaintiffs,  or  either  of 
thi'm,  with  reBi)ect  to  their  rights  and 
privileges  in  said  ditches."  The  findings 
appellants  admit  were  by  consent,  al- 
though it  was  stipulated  that  nothing 
therein  contained  shall  prejudice  appel- 
lants on  the  question  of  costs.  From  the 
foregoing  It  will  be  seen  that  the  iB.mes 
submitted  to  the  jury  were  found  In  favor 
of  the  defendants;  that,  in  addition  to 
this,  the  court  found  that  the  defendants 
at  no  time  prior  to  the  bringing  of  this 
cause  had  interfered  with  the  supply  of 
water  In  the  ditch  known  as  "Spring  Creek 
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Ditch  No.  8"  or  *'Itatc11tre*B  DItcta  No.  43," 
need  And  enjoyed  by  the  plaintiffs,  and  did 
not,  prior  to  the  trial  of  this  cause,  at  any 
time  damage  the  plaintinu,  or  either  of 
them,  with  respect  to  their  rights  and 
privlleRea  In  said  ditclies.  Whether  the 
trial  court.  In  appurtinnlnK  the  costs,  had 
a  riKht,  notwithstanding  the  stipulation 
of  connsel,  to  consider  the  findlnf^s  Inde- 
pendently of  the  evidence.  Is  quite  imma- 
terial. Th«  evidence  certniuly  justified  the 
flndlnf^s,  and,  in  cunsiderlng  the  Judj^nient 
for  costs,  we  must  indulRe  in  every  deduc- 
tion to  support  thia  part  ol  the  judiji^raent 
that  can  reasonably  be  drawn  from  the 
evidence.  True  it  Is  that  if,  from  the  ab- 
stract of  record,  we  could  be  satisfied  that 
the  discretionary  liKht  of  apportioning 
costs  in  chancery  proceedings  by  the  court 
had  been  abused,  we  would  be  warranted 
in  reversing  thedecree  tothatextent.  But 
a  careful  examination  of  the  pleadings 
and  the  testimony  justifies  ua  in  the  asser- 
tion that  the  action  of  the  court  In  thus 
apportioning  the  costs  was  not  an  abuse 
of  Its  discretion.  The  general  doctrine  is 
that  the  matter  of  costs  is  so  largely  with- 
in the  discretion  of  the  chancellor  that  his 
action  will  not  be  disturbed  unless  error 
be  very  manlfpst.  Sanborn  v.  KIttredge, 
50  Amer.  Dec. 58;  Shields  v.  BogUolo,  7  Mo. 
134;  Portz  v.  Schantz.  70  Wis. 497.  36  N.  W. 
Bep.  249.  We  find  nothing  In  the  case  that 
Justlflea  us  in  disturbing  the  decree  of  the 
court  In  any  particular,  and  therefore  rec- 
ommend that  it  be  afBrmed. 

Bekd  and  Bissgi^,  CC.,  concur. 

PRR  CuRiAU.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judgment  Is  af- 
firmed. 


Mitchell  v.  Bi£bd  et  al. 
(Supreme  Court  of  Colorado.    Feb.  20, 1891.) 

COSTBRSIOS— EVIDENCB— SDPPICIESCY. 

Where  Id  an  actioo  for  the  value  of  two 

transits  it  appears  tbat  dcfeadant  bought  out  a 
firm  to  whom  plaintiffs  haddelivertKl  two  transits 
for  sale,  and  that,  just  after  the  sale,  defendant, 
acting  on  information  afforded  him  by  one  of  the 
clerks  of  the  flrm,  wrote  plaintifFs  that  he  had 
the  transits,  but  aftorwBrds  discovered  that  one 
of  the  transits  belonged  to  another,  to  whom  he 
surrendered  it,  and  so  told  plaintiffs,  the  evi- 
dence is  insufficient  to  support  a  judgmeat  for 
plaiotifla  fbr  the  value  of  that  transit. 

Commisulonera'  decision.  Appeal  from 
superior  court  of  Denver. 

Clarence  A.  Lott,  lor  appellant.  S.  L. 
Carpenter,  for  appellees. 

BissKLL,  C.  This  action  was  originally 
commenced  before  a  justice  to  rec4>ver  the 
value  uf  two  Gurley  mountain  solar 
transits  from  the  appellant.  Mitchell.  It 
was  claimed  that  they  came  Into  his  pos- 
session  at  the  time  he  bought  the  stock  of 
Alger  &  Co.,  to  whom  they  had  been  an- 
tecedently delivered  for  sale  by  Reed  Bros. 
It  has  been  assigned  as  ground  for  reversal 
that  the  Judgment  of  the  superior  court 
rendered  upon  the  appeal  tu  It  Is  mani- 
festly against  the  weight  of  evidence. 
This  contention  appears  to  be  well  based 
and  properly  laid.  About  certain  of  the 
facta  e^utlal  to  the  plaintiffs*  recovery 


there  fa  nodlBpote.  The  Beed Bros. owned 
two  transits,  which  were  sent  to  Alger  & 

Co.  for  the  purposes  of  sale.  Subsequent- 
ly the  appellant,  Mitchell,  became  the  pur- 
chaser of  Alger  &  Co.'s  stock  upon  a 
lumped  sale,  without  any  Inventorj'.  The 
principal  question  in  the  court  below,  as 
w^l  as  In  this,  Is,  did  Mitchell  receive  the 
two  transits  belonging  to  Becd  Bros,  at 
the  time  of  the  purchase  from  Alger  &  Co., 
and  was  he  obliged  to  account  to  them 
for  the  value?  Originally,  as  Is  evident, 
he  was  no  party  to  the  transaction.  1U\ 
had  entered  into  no  contract  with  Ree<I 
Bros.,  and  Incurred  no  liability  with  refer- 
ence to  the  transits,  either  by  virtue  (»f 
an  original  stipulation  with  the  bailors, 
nor  by  reason  of  anytliing  tbat  oceured 
as  between  him  and  Alger  &  Co.  at  the 
time  of  bis  purchase.  Under  these  circum- 
stances, bis  obligations  to  the  Seed  Bros, 
were  exceedingly  slight,  and  whatever  be 
may  have  written,  done,  or  said  with  ref- 
erence to  those  two  transits  is  to  be  con- 
strued in  the  light  of  these  existing  rela- 
tions. The  only  evidence  which  was  pro- 
duced by  Beed  Bros,  in  support  of  their 
claim  to  recover  the  value  was  sundry  let- 
ters which  were  written  by  Mitchell  to 
them  concerning  the  instruments  within 
a  very  few  days  subsequtmt  to  his  pur- 
chase. Mitchell  seems  very  early  to  have 
discovered  tbat  bis  vendora,  Algor  &  Co., 
had  in  their  possession  at  the  time  of  the 
sale  to  him  sundry  instruments,  left  with 
them  for  repairs  or  sale  by  various  per- 
sons whoclalmed  toown  them.  He  seems 
to  have  attempted  byinquiry  to  ascertain 
the  facts  couceruing  the  ownership  of  all 
such  Instruments,  and  to  haveattempt- 
efl  their  return  to  the  parties  who  had  the 
title.  In  pursuance  of  these  plans  he 
wrote  the  letters  which  were  offered  in  evi- 
dence, which,  in  terms,  conceded  his  pos- 
session of  twif  instruments  belonging  to 
the  plaintiffs,  offered  to  dispose  of  them, 
and  account  for  the  proceeds.  One  ol 
them  was  so  sold  by  him,  and  the  price  re- 
mitted. As  to  the  other,  he  contends  that 
the  letters  were  written  under  a  mistake, 
and  without  full  knowledge  concerning 
the  fact  of  the  ownership  of  the  instru- 
ments.  His  explanation  upon  this  subject 
is  full,  and  apparently  satisfactory.  The 
court  below,  however,  seems  to  have  pro- 
ceeded upon  the  theory  that,  as  the  let- 
ters were  written  by  Mitchell,  and  conced- 
ed his  possession,  he  was  as  much  bound 
by  them  as  though  he  bad  been  a  party  to 
the  original  contract,  and  therefore  In  a 
fashion  be  was  estopped  to  deny  the  con- 
clusiveness of  thalr  admission.  No  such 
effect  siiould  be  given  to  those  letters. 
The  case  demonstrated  that  the  letters 
were  written  almost  immediately  upon 
the  sale  in  June,  1884;  that  they  were 
written  without  any  absolute  knowledge 
on  the  part  of  Mitchell  with  reference  to 
the  instruments,  but  were  baaed  upon  in- 
formation given  to  him  by  an  employe  of 
Alger  &  Co.,  and  in  the  execution  of  an  at- 
tempt upon  his  part  to  deliver  the  instru- 
ments to  the  persons  to  whom  they  be- 
longed. Within  a  very  short  time  of  the 
writing  of  the  letters,  the  actual  ownem 
of  one  of  the  Instruments,  the  Denver  & 
Bio  Uraude  Bailroad  Company,  made 
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claim  upon  hira,  and  eatabUBhed  their  ti- 
tle, and  he  surrendered  the  Instrument, 
which  he  had  supposed  belonsed  to  Reed 
Bros.  This  undoubtedly  he  had  a  right 
to  do,  and  the  only  question  is,  was  It  the 
Instmmcnt  belonglni;  to  the  Reeds?  It 
sntlsfuctorlly  appears  from  the  evidence 
that  It  "was  not  their  property.  At  the 
time  of  the  sale  and  purchase  referred  to 
It  Is  shown  that  there  were  but  three  In- 
BtruinentB  In  the  stock  purchased  which 
would  be  Included  n-'lthln  the  designation 
of  mountain  solar  transits.  One  of  thom 
was  a  BuffenherRer,  which  was  Bubse- 

auently  delivered  roone  Martin ;  one  was  a 
ght  mountain  Gurley,  which  was  sold 
for  the  Reeds,  who  received  the  proceeds 
of  the  sale;  and  the  other  was  a  Gurley, 
which  belonged  to  the  Denver  &  Rio 
Orande  Railroad  Company.  This  ac- 
connts  for  all  of  the  solnr  transits  belong- 
Infc  to  third  persons  wldch  came  into  the 
possession  of  Mitchell  by  virtue  of  his  pur- 
chase from  Alger  &  Co.  It  Is  thus  evident 
that  his  letters  were  the  result  of  a  mis- 
take, and  that  he  should  not  be  held  to 
the  samestrlut  responslbllityfor  their  con- 
tents as  would  be  the  rule  bad  they  been 
written  by  the  persons  with  whom  the 
orlfTfnal  contract  had  been  made.  These 
conclusions  are  very  larieely  supported  by 
the  course  and  conduct  of  the  plaintiffs  in 
the  general  history  of  the  transaction. 
One  of  thein  made  a  personal  claim  upon 
Mitchell  very  shortly  after  the  lettpi  n  had 
been  written,  and  very  directly  after  tliey 
had  beeu  advised  of  the  error  into  which 
be  had  fallen.  Mr.  Mitchell  at  the  time 
explained  the  situation  and  circumstances 
uf  the  transaction,  showed  the  reason  for 
his  mistake,  and  the  basis  for  his  then  and 
prefient  contention.  In  all  these  things 
apparently  the  plaintiffs  acquiesced,  tor 
ihey  took  no  steps  for  the  recovery  of  the 
instrument  for  nearly  thrw  years,  and  not 
until  after  a  controversy  between  the  ap- 
pellant, Mitchell,  and  one  of  the  principal 
witnesses  for  the  appellees.  These  facts 
and  circumstances  tend  very  strongly  to 
support  the  appellant's  positiun. 

Upon  the  whole  record,  it  is  the  opinion 
of  this  court  that  the  Judgment  was  man- 
ifestly against  the  weight  of  the  evidence, 
and  finds  very  little  support  In  ft  from  tes- 
timony which  Is  not  satlsfactorilj'  contra- 
dicted and  explained.  Underthese  circum- 
stances, however  much  tliis  court  may  re- 
gret the  necessity  for  a  reverwal,  and  what- 
ever maybe  the  prpssure  of  the  general  rule 
restricting  Interference  with  Judgments  up- 
on this  ground,  it  is  obvious  that,  in  obedi- 
ence to  Its  convictions,  the  case  must  be 
reverwd.  The  case  should  be  reversed, 
and  remanded  for  further  proceedings. 

Richmond  and  Rrkd,  CC,  concur. 

Per  Cckiam.  For  the  reasonK  stated  in 
the  foregoing  opinion,  the  judgment  Is  re- 
versed, and  the  cause  reuiauded  for  further 
jiroceediugs. 


Halet  t.  Breeze,  Ti-easurer. 
(SuTwrme  Coiirf  of  Cnlontrlo.   Feb.  27,  1891.) 
Pkactice— FinsG  pLEAUiyo— Default. 
Under  the  Colo.  Fr.  Aot  of  1SS5,  providing 
that  the  pleadings  shall  be  Utcd  within  10  days 


after  serrioe  of  a  copy  of  the  answer,  hut  not  Im- 
posinfT  any  penalty  tor  a  failure  to  file  tbem,  a 
defendaat  wbo  has  served  his  answer  in  apt  time 
should  be  permitted  to  defend,  notwithstaodinR 
bU  failure  to  file  the  answer  witiiia  10  days  after 
such  service  of  it. 

Commissioners'  decision.  Appeal  from 
district  court,  Routt  county. 

John  A.  Coulter  and  \V.  T.  Haffheft,  for 
appellant.  John  M.  Breeze,  Daniel  E. 
Purka,  and  H.  B.  Johnson,  for  appellee. 

BissRLi.,  C.   Tills  action  was  brought 

by  Lewis  H.  Bret-ze,  as  treasurer  of  Routt 
county,  on  an  injunction  bond  flied  by 
Haley  in  a  suit  to  restrain  the  county 
treasurer  from  collecting  certain  taxes. 
The  suit  was  commenced  under  the  prac- 
tice nctof  ISS.!.  The  only  error  which  will 
be  considered  will  be  that  predicated  on 
the  ruling  of  the  court  which  deprived  tbo 
appellant,  Haley,  of  his  right  to  defend 
the  suit.  Hy  the  terms  of  the  act  of  18S5, 
the  summons  must  contain  a  substantial 
notiflL-ntion  to  the  defendant  of  the  names 
of  the  parties,  ol  the  court,  and  the  pur- 
poses of  the  suit,  and  must  require  him  to 
answer  and  serve  a  copy  thereof,  within 
a  time  specified,  upon  the  attorney  whose 
name  is  signed  to  It.  It  Is  conceded  that 
the  defendant  served  Ills  answer  upon  the 
attorney  In  apt  time,  and  thus  formed  an 
issue  which  he  was  denied  the  right  to 
try.  The  defendant's  answer  was  not 
filed  In  the  clerk's  office  prior  to  the  meet- 
ing ofthecourtun  the  first  day  of  the  term 
ensuing  the  service.  On  that  day  the  de- 
fendant tendered  his  answer  to  the  clerk, 
who  refused  to  file  It.  Some  time  prior 
to  that  date  the  plaintiff  had  hied  a 
motion  for  a  default,  and  asked  for  Judg- 
ment betfouse  of  this  failure  to  file  the  an- 
swer. Before  any  action  whatever  hud 
been  taken  by  the  court  upon  this  mo- 
tion, the  defendant  asked  leave  to  file  his 
answer,  basing  his  motion  upon  the 
ground  that  the  answer  bad  been  previ- 
ouKly  served  in  apt  time,  in  accordance 
with  the  statute,  and  because  the  statute 
itself  made  no  certain  provision  as  to  the 
timeatwiiich  the  answer  sliould  be  filed 
In  court.  The  court  denied  tiie  applica- 
tion, entertained  the  motion  for  a  default, 
aud  entered  judgment  against  the  defend- 
ant for  nearly  the  entire  amount  for  which 
the  plaintiff  had  sued.  The  statute  is  in 
accord  with  t!ie  defendant's  contention. 
It  provides  for  the  filing  uf  the  pleadtngH 
within  10  days  after  service  of  a  copy  of 
the  answer,  bnt  does  not  imposs  a  duty  in 
this  regard  on  the  defendant,  or  enact  a 
penalty  for  the  disregard  of  the  statute. 
The  section  which  contains  the  10-day 
cluuse  IlkewiRo  provides  that  the  plead- 
ings must  be  filod  before  default  or  jurtj;- 
mont.  The  only  liiliibition.  In  the  nature 
of  a  penalty,  which  attaches  by  the  terms 
of  the  statute,  is  that  relating  to  the  en- 
try of  default  or  Judgment.  It  is  thus  clear 
that  the  defendant  loses  no  right  by  a 
failure  to  file  his  answer  previously  served 
in  apt  time,  within  the  specifled  10  days. 
While  it  was  In  the  power  of  the  court  to 
order  the  answer  filed  at  any  prescribed 
time.  It  clearly  was  not  wlthiu  Its  power 
to  enter  judgment  as  np<in  a  failure  to  an- 
swer, when  no  such  penalty  was  imposed 
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by  the  statute,  and  the  act  had  been  fiob- 
etantlally  obsprred  by  the  defeodaut.  It 
iB  clear  that  Haley  should  have  been  per- 
mltted  to  defend.  Couueel  have  pressed 
some  questloiiB  concerning  the  proper 
measure  of  damaKes  which  arellke)y  to  be 
of  importance  on  the  trial.  A  decision 
would  doubtless  be  an  aid  to  the  trial 
court.  It  would  be  given  without  hesi- 
tation, if  the  record  contained  the  Tacts 
CHsential  to  a  cori-ect  decision.  In  their 
absence,  an  intelligent  Judgment  is  impos- 
sible, and  these  matters  are  left  wholly 
undetermined.  For  the  reasons  given, 
this  judgment  must  be  reversed,  with  di- 
rections to  the  court  below  to  set  aside 
the  default  and  Judgment,  and  to  enter  an 
order  permitting  the  answer  to  be  filed, 
wlien  the  cause  will  proceed  accurdiog  to 
the  law  in  such  cases. 

Richmond  and  Regd,  CC.,  concur. 

.  Feb  Ctriam.  For  the  reasons  stated  in 
the  fcmegolng  oi^on,  the  judgmoit  Is 
reversed,  and  the  cause  remanded,  with 
dlrectlcnis  to  prooeed  In  accordance  with 
the  suggestions  made. 

m  cai.  en) 

Frasbb  v.  Lynch  et  al.  (No.  14,087.) 
(8vprtm»  Court  of  CaHfomkt.   April  SO,  18S1.) 

OOHTSHPI— DUOUDIBNOB  OF  SoaPdMA  —  PDMISH- 

1.  ThoDc^  Code  OItU  Froo.  Cal.  S  1091,  pro- 
vides thst  dlaobedleace  of  a  sabpcena  may  be 
pnoisbed  as  a  contempt,  "and  If  the  witness  be  a 
party  his  oomplaint  or  answer  may  be  stricken 
out,"  It  is  error  to  strike  out  the  answer  for  de- 
fendant's disobedtencB  of  a  subpoena  duces  teou^^ 
where  his  counsel  admit  the  contents  of  the  doo- 
mnent  sought  to  be  produced,  so  as  not  to  cripple 
plaiDtifl'B  case. 

S.  Where  defendant  Is  an  Illiterate  person, 
and  It  la  not  clear  that  she  knew  the  contenta 
of  the  subpoena,  and  her  counsel  knew  nothingr 
of  the  matter,  and  had  ffiven  her  no  advice  as  to 
her  duty,  the  court  should  aoUfy  bar  of  the 
effeok  of  her  disobedience,  and  give  ber  an  op- 

Eirtanlty  to  produce  the  docoment  before  strlk- 
g  oat  her  answer. 

Department  2.  Appeal  from  sofwtlor 
court,  8an  Dit^o  county;  W.  L.  Pibbcb, 
JudiJw. 

Selaoebl  A  Harr^n,  tar  appellants.  C 
L.  Jenka,  D.  W.  Welt^,  and  A.  E.  Nutt,  tor 
respondent. 

Dk  Hatrn,.T.  This  is  an  action  of  eject- 
ment. The  defendants  Joined  in  an  an- 
swer, which  put  in  Issue  all  the  allegations 
of  the  complaint  us  to  the  ownership  and 
right  to  the  pospcasion  of  the  demanded 
premises,  the  value  of  the  rents,  Issues, 
and  profits,  and  the  amount  of  dnmases 
claimed  by  plaintiff.  The  plaintiff  caused 
to  t>e  isBiied  and  served  upon  the  defend- 
ant Catherine  Lynch  a  subpoena  duces 
tecum,  requiring  her  to  produce  In  court 
a  United  States  patent,  conveying  a  por- 
tion of  the  land  In  controversy  to  one 
Patrick  Lynch,  through  whom  plaintiff 
claims  title.  The  said  defendant  did  not 
produce  the  patent  as  commanded.  The 
court  below,  of  Its  own  mutton,  examined 
the  defendant  upon  oath  as  to  her  reason 
fornot  doing  so.  Her  evidence  Is  as  fol- 
lows:  "Question.  This  paper  was  serred 
on  you,  Mrs.  I^ncb,  which  reads  as  lol- 


lows.  among  other  thln^,  [reading  the 

commands  of  the  subpoena,  and  then  con- 
tinuing:] This  paper  purports  to  have 
been  served  upon  you,— you  say  your  son 
read  it  to  you?  Answer.  Yes,  sir;  that 
patent  that  I  got.  Q.  Did  you  bring  it? 
A.  No.slr;  I  did  not.  Q.  Why  did  you  nut 
bring  it?  A.  I  did  not  know  that  there 
wasanycase.  Q-  You  did  not  understand 
that  you  were  compelled  to  bi-ing  It  by 
tills  suhpcena?  A.  No,  sir.  Q.  Tell  me 
your  reason  for  not  bringing  It,  after  your 
sun  read  this  eubpcpna?  A.  He  read  it 
to  me  after  I  got  It  from  Washington; 
that  is  all.  Q.  Now,  who  read  it  to  you? 
—yon  were  served  with  a  paper  reading 
like  this,  were  you  not?  A.  Yes.  Q.  Who 
read  that  to  you,  or  did  you  read  it  your- 
self? A.  No,  sir;  T  could  not  rend  myself. 
Q.  Who  read  that  to  you?  A.  I  do  not 
believe  any  one  read  it  to  me.  I  was  sum- 
moned on  the  road.  There  was  a  lady 
with  me.  She  Justlooked  at  it,and  I  took 
it  home,  and  left  It  on  the  shelf.  Q.  Your 
counsel  told  yuu.  did  they  not.  that  It  was 
necessary  to  bring  this  document  into 
court?  A.  No,  sir.  Q.  Your  son  told  you. 
did  he  nut?  A.  He  did  not  tell  me  any- 
I  thing;  he  came  home  at  six  oVIuck  last 
'  night,  sick.  Q.  Dldu't  your  son  tell  you 
that  your  counsel  said  to  you  to  bring 
that  paper  Into  court.  A.  I  suppose  be 
could  ha  ve  got  it ;  he  is  very  sick .  a  nd  lay- 
ing down  sick  In  town  here,  and  didn't  get 
home  until  six  o'cluck.  Mr.  Harrison.  \Ve 
are  ready  to  admit  the  contents  of  that 
document,  so  that  it  will  not  cripple  the 
plaintiff's  case.  The  Court.  That  paper 
was  served  upon  that  lady.  She  said  at 
first  that  It  was,  and  then  afterwards 
that  perhaps  It  was  not.  read  to  her.  It 
Is  her  duty,  when  a  paper  Is  served  upon 
her,  bearing  the  official  imprint,  as  this 
document  does,— 11  she  cannot  read  it.— It 
Is  her  duty  to  take  it  to  some  person  and 
have  It  read.  1  certainly  do  not  wish  to 
be  bai-sh  with  any  person,  but  it  seems  to 
me  that  this  is  a  flagrant  obstruction  of 
Justice,  and  a  disobedience  of  an  order  of 
the  court,  and,  although  I  have  listened 
with  interest  to  the  remarks  that  liave 
been  made  by  yourself  and  Mr.  Relnoehl, 
I  cannot  quite  come  to  tlie  conclusion  that 
this  wonuin  has  done  this  through  Igno- 
rance; It  seems  to  me  that  there  Is  some 
reason  for  It.  The  answer  wUI  be  stricken 
from  the  files. " 

The  question  presented  by  this  appeal  Is 
as  to  the  correctii»ss  of  this  ruling,  and  It 
is  clear  to  us  that  it  cannot  be  sustained. 
Settion  19i)l  of  tlie  Code  of  Civil  Procedure 
provides  that  disobedience  of  a  subpoena 
maybe  punished  as  a  contempt  of  court; 
"and,  1!  the  w Uncus  be  a  party,  his  com- 
plaint or  answer  maybe  stricken  out.** 
This  latter  clause  of  the  section  Is  Intend- 
ed  for  the  protectitm  of  the  adverse  party, 
whose  substantial  rights  are  or  may  be 
affected  by  such  disobedience,  as  well  as 
a  punishment  for  the  contempt  Itself;  and 
It  is  evident  from  the  nature  of  the  power 
thns  conferred  on  the  court,  that  It  should 
not  be  exercised,  except  with  guarded  dis- 
cretion, and  with  a  view  to  promote  sab- 
stantlal  justice  In  the  case  before  it.  It  la 
apparent  from  the  record  before  ub  that 
the  defendant  Mrs.  Lynch  Is  an  Ullterata 
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pervon,  and  It  1b  not  entirely  rlear  that 
Bhe  knewtne  eon  tents  of  theaubpoeDa.aDd 
thatwhat  Is  claimed  asan  admioslon  that 
it  had  been  read  to  her  did  not  really  refer 
to  Che  reading  of  the  patent  ItaeU.  It  Is 
evideot  that  her  cuuDHel  knew  nothing  of 
the  matter,  and  had  given  herno  adrlce 
In  relation  to  her  duty  In  regard  to  the 
Bubpcena.  Under  these  drcoiu stances  the 
cnnrt  should  hare  distinctly  notified  her 
ol  the  effect  of  a  willful  refusal  to  produce 
the  pn per,  and  have  given  her  an  oppor- 
tunity to  do  so,  before  making  the  order 
under  review.  But,  In  addition  to  this, 
her  cunnsel,  before  the  making  of  tbls  or- 
der striking  the  answer  from  the  files, 
offered  to  admit  everything  that  conld  be 
shown  by  the  patent  itself;  thus  obvlet- 
ins  any  necessity  tor  Its  production,  and 
fufly  saving  every  right  of  the  plaintiff. 
This  offer,  thus  made,  is  to  be  treated  as 
that  of  tbe  defendant  herself,  and  was  so 
fara  substantial  compliance  with  tbecom- 
mandHof  the  subpoena  as  to  make  thesub- 
Bequent  order  of  tbe  court  clearly  errtme- 
otifl.  This  order  Ib  not,  as  claimed  by  re- 
spondent, a  Judgment  for  contempt,  such 
as  is  provided  for  by  section  lSKi2  of  tbe 
Code  of  Civil  Procedure,  and  which,  by  the 
terms  of  that  Bectlon,  Is  final  and  concln- 
Blve;  but  was  an  error  of  law  occurring 
during  the  trial  of  the  action,  and.  being 
excepted  to,  may  be  corrected  on  this  ap- 
peal. Judgment  and  order  reversed. 

We  concur:   Beattt,  C  J.;  MoFab- 

LAHD  J. 


87  Cal.  in 

Shanelin  v.McNahara  etal.  (No.  18,562.) 
iSupreme  Court  cfCaUfomia.  Jan.  4,  1891.) 

POBLIO  LaSDB— "SWAHP  AKD  OvBKFIA^WBD*— 

Mexicajt  Ghasts — Kes  Adjudicati.. 

1.  "Wheretbe  reriater  and  recoiverof  the  dla- 
nrlct  land-office  decides  tbat  certain  land  nras  not 
"swamp  and  overflowed"  at  the  time  of  the  en- 
actment of  Act  Coiig.  Sept.  38,  1850,  or  tbat  the 
patentees  thereof  are  entitled  to  It  on  the  ground 
that  they  were,  before  disposal  of  it  bj  the  state, 
bona  fide  purchasers  within  Act  Cons.  July  3S, 
1886.  prondinf  for  tbe  quieting  of  huid  titles  In 
CaUfomia,  and  conflmung  to  purchasers  in  good 
faith  lands  Included  in  rejected  Mexican  grants, 
the  decision,  if  not  appealed  from,  is  conclusive 
against  the  state  and  fts  grantees. 

B.  The  opinion  of  tiie  register  and  receiver  of 
the  land-otBce  as  to  whether  land  was  swamp  and 
overflowed,  reoited:  *'The  evidence  shows  that 
all  of  said  tract  has  for  many  years  t»eeu  used 
for  ordinary  porposes  of  agriculture  in  growing 
grain  and  grass  for  hay  and  pasturage.  And  tbe 
foot  of  Its  adaptability  for  tbe  cultivatioQ  of  these 
staple  agricultural  producta  would  seem  to  deter- 
mine the  questiou  as  to  the  character  of  tbe  land 
against  the  state.  At  any  rate,  these  circom- 
Btancee,  coupled  with  the  fact"  that  claimants 
were  bona  fide  purchasers,  etc,  entitles  them 
to  the  land.  Held,  tbat  it  was  not  decided  ttiat 
the  land  was  not  swamp  and  overflowed. 

8.  Act  Cong.  Sept.  28,  1850,  granting  to  the 
different  states  all  swamp  and  overflowed  lands 
within  their  borders,  did  notgrantlands  theright 
to  tbe  pofiseseion  of  which  was  at  tbe  time  vested 
in  a  grantee  under  a  Mexican  grant,  though  such 
land  noif  have  afterwards,  on  final  sorvey,  been 
excloded  from  the  grant. 

In  bank.  Appeal  from  superior  court, 
Batter  ruunty;  Philip  W.Ketser. Judge. 

M.  E.  Sanborn  and  A.  L.  Hart,  for  ap- 
peUantB.  •/.  2.  Craddoek,  for  respondent. 


Thobntoh.J.  Ejectment.  Judgmentfor 
plaintiff.  Motion  for  a  new  trial  by  de- 
fendants denied,  and  appeal  from  the  Judg- 
ment and  order  denying  the  motion. 

The  plaintiff  claims  title  to  the  land  in 
controversy  under  a  patent  of  the  United 
States,  iBSued  to  Willard  Hodges,  dated  De- 
cember 15, 1882,  which  was  put  In  evidence, 
us  was  also  a  conveyance  of  the  tract  by 
Budges  to  the  plaintiff.  The  claim  ot 
H  odgee  1b  under  the  seventh  section  of  tbe 
act ol congress  of  July  23, 1866,  entitled  "An 
act  to  quiet  land  titles  In  CalKornla. "  14  Bt. 
at  Large,  p.  220.  Thlssection  provides  that 
when  persons  In  good  faith,  and  for  a  val- 
uable consideration, have  purchased  lands 
oT  Mexican  grantees  or  assignees,  which 
grants  have  subsequently  been  rejected,  or 
when  the  lands  bo  purchased  have  been 
excluded  from  the  final  Borveyof  any  Mex- 
ican grant,  and  have  used,  Improved,  and 
continue  In  the  actual  possession  of  the 
same,  according  to  the  Mnea  of  their  origi- 
nal purchase,  and  when  no  valid  adverse 
right  or  title  (except  of  the  United  States) 
exists,  such  purchasers  may  purchase  tbe 
Bame,  after  having  sneh  lands  surveyed 
under  existing  laws,  at  the  minimum  price 
established  by  la  w,  upon  first  making  proof 
of  the  facts  as  required  herein,  under  regu- 
lations to  be  prescribed  by  the  comrals- 
Bloner  of  tbe  general  land-oflSce.  Hodges 
and  Upham  made  proof  before  the  proper 
land-otBce  of  their  right  to  purchase  the 
land  In  suit  under  the  section  of  the  act  ol 
1866  above  referred  to.  bringing  thema^Tea 
within  itB  provislonB,  and  were  allowed 
to  purchase,  and  did  purchase,  on  this 

6 roof  and  purchase,  the  patent  of  the 
nited  States  above  mentioned,  under 
which  plaintiff  asserts  title.  Tbls  patent 
establishes  prima  f&eie  the  right  of  pfalntltt 
to  recover,  and  must  be  regarded  as  coa- 
ctuslve  against  the  defendants,  unless  the 
latter  can  attack  It,  and  successfully  Im- 
peach Its  sufficiency  to  vest  title  In  those 
claiming  under  It. 

Defendants  claim  that  tbe  rights  pos- 
sessed by  them  entitle  them  to  attack  the 
patent.  TbeyBay  that  as  a  matter  ot  fact 
the  land  sued  for  was  on  tbe  28th  day  of 
September,  18B0.  swamp  and  overflowed 
land,  and  by  virtue  of  the  act  of  congress 
of  that  date  entitled  "An  act  to  enable 
the  stote  of  Arkansas  and  other  states  to 
reclaim  the  swamp  lands  within  their  lim- 
its, "the  title  to  this  tract  passed  from 
the  United  States  to  the  state  of  Califor- 
nia, and  that  It  was  out  of  the  power  of 
congress  or  of  the  United  States  govern- 
ment In  any  way  or  mode  to  direst  this 
title  so  passed  to  the  state  by  the  act  of 
1860.  It  must  be  regarded  as  settled  be- 
yond controversy  that  the  first  section  of 
the  swamp-land  act  (Act  Sept.  28, 1850)  Is 
a  grant  ia  prsesenti  to  each  state  of  the 
swamp  and  overflowed  land  witbin  Its 
limits.  The  supreme  court  of  tbe  United 
States,  speaking  through  Justice  Fiklu, 
have  said  of  this  act  in  Wright  v.  Bose- 
berry,  121  U.  S.  4SR,  7  Sup.  Ct.  Kep.  9»5: 
"The  words  of  tbe  first  section  of  the  act, 
'shall  be  and  are  hereby  granted,'  Import 
an  Immediate  transfer  of  Interest,  not  a 
promise  ol  transfer  in  thefutnre, "  Thlscon- 
structfon  of  the  act  has  been  sustained  In 
several  cases.  See  Tnbbs  v.  WUholt,  78 
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Cal.  68, 14  Pac.  Bep.  S61,  and  cases  there 
cited,  and  cases  cited  in  Wright  v.  Rose- 
berry,  supra.  The  contention  of  the  de- 
fendants Is  that  they  can  impeach  the  pat- 
ent of  ptalDtiK  by  showing  that  the  land 
in  suit  was,  on  the  day  of  the  pausajce  of 
the  swamp-land  act  of  lc(50,in  fact  swamp 
and  overflowed  land.  To  this  contention 
plaintiff  replies  that  defendants  are  es- 
topped from  making  such  proaf  by  an  au- 
thoritative decision  of  a  competent  tribu- 
nal to  the  contrary,  binding  on  both 
plain  tiK  and  defendants.  When  the  defend- 
ants o{rere>l  to  defeat  the  effect  of  the  pat- 
ent to  prove  that  the  land  was  swamp 
and  overflowed  on  the  28tta  day  of  Septem- 
ber, 1850,  the  plaintiff  met  It  with  proof  of 
what  be  claimed  to  be  an  authoritative 
decision  and  adjudication  to  the  contrary, 
as  above  stated,  and  with  the  objection 
that  by  reason  of  such  decision  such  evi- 
dence was  Incompetent  and  Improper. 

Thematerial  facts  pertaining  to  this  ad- 
judication areas  follows:  lu  1871  a  con- 
test arose,  and  was  carried  on  in  the  Unit- 
ed States  land-ofiice  at  Marysville,  in  the 
contested  case  of  Willard  Hodges  and 
George  B.  Upham-  in  regard  to  tract  No. 
12.  townshli*  12  N.,  range  8  E.,  to  which 
John  McNamara  (one  of  the  defendants  in 
this  case)  and  the  state  of  Callforala  were 
parties.  Tract  12  Includes  the  land  In  suit 
In  this  case.  Hodges  and  Upliara  ciainied 
the  whole  of  this  tract  12.  This  contest 
involved  the  right  to  a  portion  of  this 
tract  12  as  between  Hodges  and  Upham 
and  John  McNamara.  and  to  a  portion  of 
the  same  tract  as  between  Hodgea  and 
Upham  and  the  state  ol  California.  Thera 
were  other  parties  to  the  content,  but  as 
their  claims  are  not  in  any  way  Involved 
in  this  action,  they  need  not  be  further  re- 
ferred to.  Citatluns  were  iesued  and 
served  on  all  the  parties.  McNamara  ap- 
peared by  counsel  and  with  his  witnesses. 
The  state  of  California  did  not  appear,nor 
did  any  one  appear  for  It.  The  register 
and  receiver  awarded  the  land  In  contest 
fin  suit  here)  between  the  claimants 
Hodges  and  Upham  and  the  state  of  Cali- 
fornia to  the  former.  To  John  McNamara 
a  portion  of  tract  12  was  awarded,  as 
against  Hodges  and  Upham.  This  last- 
named  portion  awarded  to  McNamara  is 
not  Included  in  theland  sued  for  In  this  ac- 
tion. This  decision,  as  between  Hodgea 
and  Upham  and  the  stato  of  California, 
dijes  not  seem  to  have  been  carried  by  ap- 
peal to  the  commissioner  of  the  general 
^and-office  at  Washington.  The  decision 
of  the  register  and  receiver  remains  un- 
challenged by  the  state  of  California,  or 
any  one  claiming  under  her.  In  a  contest 
with  another  claimant  as  to  lots  22  and  2 
(involved  herein)  these  lots  were,  on  ap> 
peal,  awarded  by  the  secretary  of  the  in- 
terior to  Hodftes  and  Upham.  In  award- 
ing the  lands  In  suit  here  to  Hodges  and 
Upham  the  register  and  receiver  held  that 
their  right  ti>  purchase  the  lands  was  su- 
I>erior  to  that  of  the  state.  As  the  ruling 
was  not  appealed  from.  It  would  nsaally 
be  regardeil  as  concluding  the  state,  and 
eHtoppIng  her  from  any  claim  to  the  laud 
in  coiitroverwy. 

But  did  the  reftiuter  and  receiver  hold 
that  the  laud  waa  not  awamp  and  over* 


flowed?  On  this  point  they  say  in  their 
opinion :  "Contestant,  state  of  California, 
does  not  appear  to  contest  the  claim  of 
Hodges  and  Upham,  and  no  direct  testi- 
mony was  called  out  as  to  the  alleged 
swamp  and  overflowed  cbarncter  ol  the 
land  In  dispute  between  these  parties. 
The  evidence,  however,  shows  that  all  of 
said  tract  No.  12  has  for  many  years  been 
used  for  oralnary  purposes  of  agriculture 
In  growing  grain  and  grass  for  hay  and 
pasturage;  and  the  fact  of  its  adaptabili- 
ty for  the  cnltivation  of  these  staple  agri- 
cultural products  wonld  seem  to  deter- 
mine the  qoeatlon  as  to  the  character  ot 
the  land  as  against  the  state.  At  any 
rate,  these  circumstances,  coupled  with 
the  fact  that  prior  to  the  act  of  July  2^, 
1866,  and  to  the  state  s  disposal  of  the 
land  to  purchasers  lu  good  faith,  the 
claimants  became  purchasers  In  good  faith 
of  the  grant  title  to  the  same,  should,  in 
our  Judgment,  conclude  the  state  iu  the 
premiseH."  It  Is  undoubtedly  held  in  the 
opinion  of  the  register  and  receiver  tbut 
Hodges  and  Upham  were  entitled  to  the 
land  involved  in  the  contest  with  the  state 
under  the  seventh  section  of  the  act  of 
July  23,  186fi.  As  far  as  regards  the  land 
in  salt,  thedecislon  Is  binding  on  the  stattr. 
In  BO  far  as  the  register  and  recover  have 
decided  on  the  right  of  Hodges  and  Up- 
ham,  (see  Hosmer  v. Wallace,  97U.  S.  580;) 
and  also  binding,  In  our  Judgment,  on  de- 
fendants, the  \IcNamnras.  In  these  con- 
tests before  the  officers  of  the  land  depart- 
ment as  to  the  right  to  enter  land  the 
parties  to  whom  It  could  be  awarded  on 
the  contest  are  the  proper  and  necessary 
parties.  In  the  contest  we  are  considering 
between  Hodges  andlTpharo  and  the  state 
of  California  land  could  he  awarded  only 
to  one  of  these  parties.  It  would  not  and 
could  not  be  awarded  to  a  grantee  of  tlie 
state,  as,  in  this  case,  to  McNamara.  The 
United  States  authorities  In  such  contests 
only  notice  the  rights  of  parties  who  bav'a 
a  rlgbtuoderthe  laws  of  tlieUnited  Stateu 
to  enter  and  purchase  the  land.  Any  per- 
son claiming  nnder  the  state  mast  prose- 
cute or  defend  their  rights  nnder  the  state 
as  a  party  to  the  contest.  McNamara, 
claiming  under  the  state  In  this  case,  must 
have  defended  his  right  under  the  state  as 
a  claimant,  and  it  waa  Incumbent  on  him 
to  do  au.  Therefore  it  follows  that  what- 
ever was  binding  on  the  state,  bound  Mc- 
Namara. If.  as  the  reHultofthe  contest 
between  Willard  Hodges  and  the  state,  It 
had  been  adjudged  that  the  land  was  not 
swamp  and  overflowed,  that  would  have 
hound  the  state  within  the  rule  laid  down 
In  Johnson  v.  Towsley,  13  Wall.  72.  ap- 
proved and  followed  In  Hosmer  v.  Wal- 
lace, 47  <.'al.  471.  See,  also,  Samson  v. 
Smiley.  13  WaU.  »1 ;  Warren  v.  Vau  Brunt. 
19  Wall.  653;  Shepley  v.  Cowan,  91  U.  S. 
330;  Moore  v.  Bobbins,  Wi  U.  530;  Hos- 
mer V.  Wallace,  07  U.  S.  580;  Marquez  v. 
Frlsble,  101  V.  ii.  473.  The  determination 
of  the  facts  in  the  same  ctmtest  adjudging 
the  right  of  Hodges  andUphamas  against 
the  stato  to  enter  and  pnrchnse  the  land 
iu  suit  Is  for  the  same  reason  binding  on 
McNamara.  The  estoppel  as  to  the  state 
exists  only  as  to  the  determination  toy 
the  offluera  ol  matters  ol  fact.  Their  deter- 
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mlnatlon.  If  free  from  traod,  and  not  tbe 
result  of  a  fraud  alent  Imposition  upon 
tbera.ls  final  and  conclusive.  It  1b  atlll 
conclusive,  though  they  may  err  In  judg- 
ment aa  to  the  weight  of  teutimony,  or 
may  decide  directly  agalnet  the  evidence, 
subject  to  the  limitation  aa  to  fraud  and 
fraudnlent  ImpoalUon  above  stated.  It 
may  be  remarked  thatthlsmatterof  fraud, 
or  fraudulent  ImpoBitlon,  could  not  be  set 
up  in  an  action  at  law,  as  this  is.  The 
patent  on  these  groundK  must  be  assailed 
by  a  proceeding  in  equity.  Such  Is  the 
lawun  this  subject.  See  Jolmsun  v.  Tows- 
ley,  supra,  and  Moore  v.  Kubblns,  supra. 
Bat  if  the  officers  of  tbe  land  department 
award  land  to  one  person  which  has  been 
granted  to  another,  the  courts  of  law  can 
famlab  a  remedy.  It  is  not  within  the 
power  or  Jurisdiction  of  the  laud  depart- 
ment to  award  that  to  one  person  which 
by  an  act  of  congress  has  been  granted  to 
another.  T'ne  land  department  cannot 
grant  land.  It  is  incumbent  on  the  land 
departnienb.  In  executing  tbe  laws  of  con- 
gress in  relation  to  the  public  lands,  to 
award  to  a  party  claiming  to  enter  and 
pnrchase  laud,  such  right  as  the  laws  of 
the  United  States  have  In  vested  him  with 
In  regard  to  the  land  he  claims ;  but  If  the 
laws  have  invested  another  with  title  by 
graat  of  the  land  to  that  other,  a  decision 
of  the  land  department  awarding  It  to  an- 
other fa  a  nullity.  No  tItJe  passes  by  such 
decision,  though  the  officers  of  the  land 
department  have  decided  that  he  is  entitled 
to  It.  To  decide  otherwise  would  be  to 
bold  that  the  land  department  can  grant 
land  contrary  to  an  act  of  congress. 

It  is  argued  here  on  beliall  of  appellants 
that  the  officers  of  the  land  department 
have  not  decided  as  a  matter  of  fact  that 
the  land  In  controversy  was  not  swamp 
and  overflowed.  It  seems  to  us  that  this 
contention,  on  a  fair  consideration  and 
Interpretation  of  the  opinion  of  tbe  regis- 
ter aud  receiver,  is  sound  and  maintaina- 
ble, and  that  the  decision  of  the  register 
and  receiver  awards  the  land  to  Hodges 
and  Upham  on  their  claim,  preferred  under 
the  seventh  section  of  the  act  of  July  28, 
1806,  and  regardless  of  the  fact  whether 
the  land  In  contest  before  them  was 
swamp  and  uverHowed  or  not.  Tbe  lan- 
guage of  their  opinion  on  the  point 
whether  tbe  land  Is  swamp  and  over- 
flowed or  not  Is  Indeflnite  andambiguous, 
and  such  that  it  cannot  be  said  of  it  that 
It  determines  that  the  land  Is  not  swamp 
and  overflowed.  The  opinion  refers  to 
the  ovidence.and  says  of  it,  "tbut  it  would 
seem  to  determine  the  question  as  to  the 
character  of  the  land  as  against  tbestate." 
It  does  not  say  (as  will  be  observed  on  a 
perusal  of  it)  that  tbe  evidence  shows  the 
land  tu  be  dry  land,  and  not  swamp  and 
overflowed,  but  that  It  would  seem  to  do 
so.  The  opinion,  In  tbe  nest  sentence, 
proceeds:  "At  any  rate, these  circumstan- 
ces, coupled  with  the  fact  that  prior  to 
the  act  of  July  23,  1866.  and  to  the  state's 
disposal  of  the  land  in  good  faith,"  etc., 
proceeding  then  to  award  tbe  land  to 
Hodges  and  Upham  upon  thlsdalm  under 
the  seventh  section  of  the  act  of  congress 
jDSt  referred  to.  The  Judgment  of  the  reg- 
ister and  receiver  is  too  Indeflnlle  in  Its 


terms  to  be  regarded  as  a  decision  that 
tbe  land  here  was  not  swamp  and  over* 
flowed.  Under  these  circumstances,  it  is 
argued  that  tbe  defendants  have  a  right 
to  show  that  the  land  is  swamp  and  over- 
flowed ;  that  aa  such  it  vested  in  the  state 
by  tbe  act  of  2Stb  September,  1850,  known 
as  tbe  "Swamp-Land  Act; "and  that,  hav- 
ing so  vested,  it  conid  not  be  divested  and 
tbe  title  conferred  on  another,  by  the  sub- 
sequent act  of  July  23, 1866. 

IMd  the  Bwamp-land  act  of  1850  grant 
the  swamp  and  overflowed  land  within 
the  exterior  bounds  of  a  graut,  which  were 
excluded  on  the  final  survey,  to  the  state 
of  California?  This  is  a  question  of  Inter- 
pretation of  the  providunB  of  the  act  of 
i860,  considered  In  the  light  of  and  infla- 
enced  by  the  nature  ot  the  grants  made 
by  the  Mexican  authorities  in  California, 
"W^as  It  the  Intention  of  the  law-makers  to 
grant  to  tbe  state  lands  of  the  nature  and 
character  above  mentioned?  Tbe  ques- 
tion is  one  relating  to  the  Intent  of  the 
law-making  power.  We  are  of  opinion 
that  there  was  no  such  Intent  to  grant  by 
the  act  referred  to.  The  reasons  for  this 
opinion  we  will  proceed  to  give.  It  Is  the 
settled  law  of  this  state  that  the  grantee 
of  a  Mexican  grant  is  entitled  to  the  pos- 
session of  all  tbe  land  within  the  exterior 
limits  of  the  tract  designated  in  the  map 
or  diaeno,  (which  generally  attended  tbe 
application  of  a  grant.)  though  the  quan- 
tity intended  to  be  allotted  to  bim  on  the 
final  survey  is  a  much  less  quantity  than 
that  designated  in  the  map  or  dtsfino,  and 
this  right  continues  until  tbe  final  survey 
has  been  made  and  approved,  and  per- 
haps until  the  patent  is  issued ;  or,  to  ex- 
press tbe  rule  more  briefly,  wbere  the 
grant  is  of  a  smaller  quantity  (say  three 
leagues)  within  a  lai^r  area,  (say  ol  ten 
leagues,)  from  which  the  three  leagues  are 
to  be  taken, tbat  the  grantee  is  entitled  to 
tbe  possession  of  tbe  wbole until  tbe  quan- 
tity (three  leagues)  to  be  allotted  to  him 
Is  set  oft  by  the  final  survey,  and  that  he 
(the  grantee)  is  entitled  to  recover  posses- 
sion of  the  whole  ten  leagues  by  action  ap- 
propriate to  that  end,  until  the  specific 
qnantity  granted  him  is  set  off. 

The  above  is  the  rule  declared  In  Ferris 
V.  Coover,  10  Cal.  621,  followed  in  numer- 
ous cases  to  the  name  effect.  Cornwall  v. 
Culver,  16  Cal.  429:  Riley  v.  Heisch,  18  Cal. 
198;  Mahoney  v.  Van  Winkle,  21  Cal.  552. 
The  same  rule  has  been  approved  and  de* 
clared  to  be  the  law  by  the  supreme  court 
of  tbe  United  States  In  Van  Reynegan  v. 
Bolton,  95  U.  S.  35,  86.  We  insert  here 
that  portion  of  the  opinion  (by  Field, 
Justice)  which  relates  to  this  point,  as  a 
clear  exposition  of  the  rule  and  the  rea- 
sons on  wliich  It  rests:  "In  the  case  at: 
bar,  the  surveyor  general  for  California 
disregarded  the  boundaries  established 
upon  tbe  Juridical  posKessinn  delivered  to 
the  grantee.  Hw  proceeded  upon  tbe  con- 
clusion that  the  confirmees  were  restrict- 
ed by  the  decree  to  one  square  league,  to 
be  measured  out  of  the  tract  within  those 
boundaries,  which  exceeded  that  amount 
by  about  flftefn  hundred  acres.  Whether 
the  terms  of  the  decree  Justified  bla  conelu- 
sioD  is  a  question  upon  which  it  la  unnec- 
essary for  UP  to  express  an  opinion.  That 
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1b  a  qnesttoD  wblcb  mnsl;,  in  tbe  first  in- 
stance, be  deterniinecl  by  tbe  land  depart- 
ment in  carryinK  tbe  decree  Into  execution 
by  a  survey  and  patent.  It  Is  aufflclent 
for  tbe  present  case  that  the  nurvey  made 
was  contested  by  tbeconflrniees,  and  the 
contest  was  undetermined  when  tbls  ac- 
tion waa  tried.  Until  finally  approved, 
the  survey  could  not  impair  their  right  to 
the  possession  ol  the  entire  tract  as  deliv- 
ered by  tbe  former  government  to  tbe 
grantee  under  whom  tbey  claim.  DntU 
then  it  was  Inoperative  for  any  purpose. 
Even  If  tbe  limitation  to  one  square  lesKue 
should  ultimately  be  held  correct,  that 
square  league  might  be  located  in  a  differ- 
ent portion  of  the  tract  by  dlrectltm  of  the 
land  department,  to  which  the  supervision 
and  correction  of  surveys  of  private  land 
claims  are  intrusted.  The  confirmees 
could  not  meaanre  off  the  quantity  tor 
themselves,  and  thus  lesally  sesnsate  it 
from  the  balance  of  tlie  tract.  Tbe  right 
to  make  the  segregation  rested  exclusively 
with  the  government,  and  could  only  be 
exercised  by  its  officers.  Until  tbey  acted 
and  effected  the  segregation,  the  con- 
flrmees  were  Interested  in  preserving  the 
entire  tract  from  waste  and  Injniy,  and  in 
improviiig  It;  for  until  then  they  could 
not  know  what  part  might  be  assigned  to 
them.  Dntll  then  nu  third  personcuuld  In- 
terfere with  their  rifcbt  to  the  possession 
of  tbe  whole.  No  third  iwrson  could  be 
permitted  to  determine,  in  advance  of 
such  segregation,  that  any  particular  lo- 
cality would  fall  within  toe  surplus,  and 
thereby  instlfj  his  Intrusion  apon  it,  and 
Its  detention  from  them.  B  one  person 
could  in  this  wayapproprlatea  particular 
parcel  to  himself,  all  persons  could  do  so; 
and  thus  the  confirmees  would  soon  be 
stripped  of  the  land  which  was  Intended 
by  the  government  as  a  donation  to  Its 
grantee,  whose  Interests  they  have  ac- 
quired, for  tbe  benefit  of  parties  who  were 
never  In  Its  contemplation.  If  the  law 
were  otherwise  than  as  stated,  the  con- 
firmees would  find  their  possessions  limit- 
ed, first  in  one  direction,  and  then  in  an- 
other; each  intruder  asserting  that  the 
pRrcel  occupied  by  him  fell  within  the  Rur- 
plus,  ODtll  in  tbe  end  tbey  would  be  ex- 
eloded  from  the  entire  tract.*  This  right 
of  poaseHSlon  Is  property,  and  full  protec- 
tion of  It  was  granted  to  the  Mexican 

Srantee  by  tbe  treaty  of  Onadaloupe  Hl- 
algo,  and  by  the  constitution  and  laws 
of  the  United  States.  Ferria  v.  Couver»  10 
Cal.  620.  621. 

That  tbe  tract  of  land  Involved  in  this 
case  was  within  the  llraits  of  the  grant  to 
Sutter  was  conclusively  determined 
agaluHt  defendants  in  the  proceeding  In 
the  land-oflice  considered  In  a  former  part 
of  this  opinion,  where  the  land  In  suit 
was  awarded  to  Hodges  and  Upham,  un- 
der the  seventh  section  of  the  act  of  con- 
greHs  of  July  23, 1SC6.  When  the  swamp- 
land act  of  the  2Hth  of  September,  1Kd(). 
was  passed,  Sutter  bad  a  right  to  pus- 
sesHlon  of  the  land  sued  for,  and  it  Is  nut 
to  be  Buppofied  that  the  conRress  of  the 
United  States  would  grant  lan^l  to  one 
when  another  person  had  to  it  a  right  of 
possession  for  an  ludefinlte  period,  erant- 
ed  to  him  by  Its  laws  at  the  time  the 


grant  Is  said  to  have  been  made.  It  ean> 

not  be  presumed  that  congress  would 
have  granted  directly  and  ancondltionally 
to  a  person  a  tract  of  land  of  which  the 
United  States  did  not  have  the  absolnta 
and  uncontrolled  titie,  so  that  its  grantee 
might  at  once  take  possession.  It  could 
not  be  predicated  of  such  a  e:rant  as  the 
swamp-land  act  that  congress  intended  to 
grant  land  to  the  state  when  at  the  time 
of  the  grant  Sutter  had  title  to  poasesalon 
of  the  land,  and  might  become  inreated 
with  the  full  legal  title.  He  woald  bave 
been  so  Invested  If,  on  the  final  sarvey  at 
bla  grant,  tbe  land  In  suit  had  been  In- 
cluded In  such  final  survey.  The  principle 
here  Invoked  and  relied  un  was  adopted 
by  the  United  States  supreme  court  In 
Railroad  Co.  v.  U.  S..  92  U.  S.  78S,  where 
It  was  held  that  a  grant  of  land  to  tbe 
state  of  Kansas  to  aid  in  the  constrnctiun 
of  a  railroad,  embraced  only  the  land 
whereto  the  complete  title  was  in  the 
United  States  at  the  date  of  tbe  act,  and 
was  applicable  only  to  public  lands  owned 
absolutely  by  the  United  States.  This 
was  held  In  regard  to  a  grant  of  land  to 
the  state  of  Kansas,  where  at  the  time  the 
gi'ant  was  made  tbe  land  In  question  was 
luclnded  In  a  reservation  made  to  the 
Osage  tribe  of  Indians.  We  thinit  tbe  rule 
of  construction  laid  down  In  the  case  Just 
cited  shows  that  It  was  not  the  intention 
of  congress  to  grant  to  the  state  of  Cali- 
fornia by  the  act  of  September  28, 1S50, 
landa  the  right  to  the  possession  of  which 
was  then  vested  in  a  Meiican  grantee,  and 
guarantied  to  him  by  a  trea^as  wMaa 
by  tbe  constitution  and  laws  of  the  United 
States.  We  see  nothing  in  Mewhall  v. 
Sanger,  02  U.  S.  761,  or  U.  S.  v.  McLaugh- 
lin. 127  U.  S.  428,  8  Sup.  Ct.  Rep.  IIH.  in 
conflict  with  anything  ruled  herein.  We 
cannot  see  that  those  cases  have  any  cor- 
rect application  to  the  case  under  eonedd- 
eration.  Prom  tbe  foregoing  it  follows 
that  the  Judgment  and  order  are  wlthont 
error,  and  mnst  be  affirmed. 

There  Is  some  very  significant  evidence 
in  the  record  In  relation  to  the  landlnsuit, 
upon  which  we  will  make  some  observa- 
tions In  Its  relation  to  tbe  legislation  of 
congress  In  regard  to  swamp  and  over- 
flowed lands.  The  fourth  section  of  tiie 
act  of  July  2S,  1866,  Is  In  these  words: 
"Sec.  4.  And  be  it  further  enacted,  that  In 
all  cases  where  township  sorveys  bave 
been  or  shall  hereafter  be  made  under  the 
authority  of  the  United  States,  and  the 
plats  thereof  approved.  It  shall  be  the  du- 
ty of  tbe  commissioner  of  the  general 
land-offlce  to  certify  over  to  tbe  state  of 
California,  as  swamp  and  overflowed,  all 
the  lands  represnnted  as  such  upon  sucb 
approved  plats  within  one  year  from  the 
paHflage  o!  this  act,  or  within  one  year 
from  the  return  and  approval  of  such 
township  plats.  The  commissioner  shall 
direct  the  United  States  surveyor  general 
for  the  State  of  California  to  examine  the 
segregation  maps  and  surveys  of  the 
swamp  and  overflowed  lands  made  by 
said  Btiite;  and.  where  he  shall  find  them 
to  conform  to  thesystemotsurveyaadopt- 
ed  by  the  United  States,  he  shall  construct 
and  approve  township  plats  accordlna^, 
andforward  them  to  the  general  land -omoi 
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for  approval:  prnrlded*  thatln  aegj^At- 
iag  lance  bodies  of  land,  notorionBly  and 
obWooBly  swamp  and  overflowed.  It  shall 
not  be  necessary  to  snbdlvide  the  same, 
but  to  run  tbe  exterior  lines  of  sncb  body 
of  land.  Incase  such  state  surveys  are 
foDud  not  to  be  In  accordance  with  tbe 
system  of  United  States  snrreys,  and  in 
such  other  townships  as  no  survey  has 
been  made  by  tbe  United  States,  the  com- 
mlssiuuer  shall  direct  the  surveyor Keneral 
to  make  segregation  surveys,  upon  ap])ll- 
cation  to  said  surveyor  general  by  the 
governor  of  said  state,  within  one  year  of 
sucb  application,  ol  all  the  swamp  and 
overflowed  land  In  such  to  wnsblps,  and  to 
report  the  same  to  the  general  Jand-ottlce, 
repreuenting  and  describing  what  land 
was  swamp  and  overflowed  nnder  the 
grant,  according  to  tbe  best  evidence  ba 
can  obtain.  If  the  authorities  of  said 
state  shall  claim  as  swamp  and  over- 
flowed any  land  not  represented  as  such 
upon  the  uiap  or  In  the  returns  of  the  sur- 
Teyors,  tbe  character  of  such  land  at  the 
date  of  the  grant,  Septembertwenty-elght, 
eighteen  hundred  and  fifty,  and  the  rfght 
to  the  same,  shall  be  determined  by  testi- 
mony, to  be  taken  before  tbe  anrv^or 
geueral,  who  shall  decide  the  same,  sub- 
ject to  the  approval  of  the  commissioner 
of  the  general  land-ofBce."  The  record 
shows  that  the  plaintiff  offered  inevldence 
tbe  approved  official  tnwnnbip  plat  of 
townebip  13  N.,  range  S  E..  M.  D.  M..  filed 
in  the  United  States  land-office  at  Marys* 
nue.  In  this  state,  on  Angnst  2, 1869,  and 
also  tbe  approved  diagram  ot  amend- 
ments to  saia  plat  from  the  office  of  the 
snrreyor  general  of  the  United  States  for 
tbe  fltate  of  ('a-llforuia,  dated  6th  of  Sep- 
tember. 1869.  filed  in  the  United  States 
land-offlce  above  mentioned,  of  the  land 
district  In  which  the  laud  in  controversy  is 
situated,  on  Beptembw  9,  1868,  sbowfng 
the  public  lands  and  claims  witta  specific 
boundaries  within  tbe  rejected  limits  of 
the  New  Helvetia  ranch.  The  above  plat 
and  diagram  include  the  land  involved 
herein,  wbich  is  designated  the)*eouasland 
claimed  by  purchasers  of  Mexican  gran- 
tees, or  their  assignei'S.  and  which  have 
been  excluded  from  the  final  survey  of  the 
Sutter  arrant.  It  will  be  observed  that  tbe 
land  involved  In  this  suit  was  not  repre- 
sented on  tbe  approved  plat,  or  tbe  ap- 
proved diagram  of  amendments  to  it  as 
swamp  and  overflowed,  and  It  therefore 
did  not  become  the  duty  of  the  commis- 
sioner of  the  general  land-office,  under  tbe 
fonrtb  section  of  tbe  act  ol  1866,  above 
quoted,  to  certify  such  land  over  to  tbe 
state.  Nor  does  It  appear  In  the  record 
that  any  towushlp  plat  has  been  constmct- 
ed  which  represents  such  land  to  beswamp 
and  overflowed.  Under  the  provisions  of 
the  foortb  section  It  will  be  seen  that  the 
governor  of  the  state  was  vested  with 
authority  to  have  the  swamp  and  over- 
flowed lands  segregated  by  aurvey  on  ap- 
plieatton  to  tbe  surveyor  general;  and  tt 
was  further  provided  in  the  same  section 
that  If  tbe  authorities  of  the  state  shall 
elaim  as  swamp  and  overflowed  any  land 
not  represented  as  such  upon  the  map  or 
in  tbe  retnms  of  the  surveyors,  the  char- 
acter of  Bttcta  land  at  tbe  date  of  tbe  grant, 


(September  38,  1850,)  and  the  right  to  the 
same,  shall  be  determined  by  testimony, 
to  be  taken  before  the  surreyor  general, 
who  shall  decide  the  same,  aubject  to  tbe 
approval  of  the  commissioner  oftbegener- 
al  land-offlce.  In  this  case  no  steps  have 
been  taken  by  the  governor  or  the  state 
authorities  to  have  the  charactsr  of  this 
land  determined,  to  have  It  decided  wheth- 
er it  was  swamp  and  overflowed  at  the 
date  ot  tbe  grant.  Nor  does  it  appear 
that  tbe  defendants  have  ever  taken  any 
steps  to  have  the  governor  or  state  au- 
thorities move  In  the  matter.  Tbe  patent 
under  wbich  the  plaintiff  makes  title  was 
Issued  on  tbe  I6th  ot  December,  18S3,  on  a 
claim  commencing  as  far  back  as  1850. 
Defendants  claim  that  their  cluim  vested 
on  a  certificate  of  purchase  Issued  on  tbe 
2l8t  of  July,  1866.  The  delay  in  this  mat- 
ter  to  have  the  character  of  the  laud  deter- 
mined as  it  could  have  been  dune  underthe 
section  ot  tbe  act  of  1S66  above  quotec^ 
though  not  conclusive,  is  strongly  persua- 
sive that  tbe  laud  was  never  of  tbecharac- 
ter  described  by  the  swarap-lend  act  of 
1850  as  swamp  and  overflowed.  The 
court  did  not  err  In  refuslug  to  allow  de- 
fendants to  prove  that  the  lands  In  ault 
belonged  to  the  category  of  swamp  and 
overflowed  lands.  We  find  noerror  In  the 
record,  and  tbe  Judgment  and  order  are 
affirmed. 

We  concur:  Works.  J.;  Shabpstbin, 
J.;  McFaslanp,  J, 

Paterson,  J.,  (conearrlag.)  I  concurln 
the  judgment.  The  swamp-land  grant  <4 
1850  is  one  in  prsesenti,  and  passed  the  ti- 
tle to  tbe  lands  as  of  its  date,  but  It  could 
not  attach  to  any  s[>eci6c  tract  until  it 
was  determined  by  the  proper  officer  that 
the  land  was  swamp  In  character.  Under 
tbe  act  of  1860  It  was  the  dnty  ot  thesecre- 
tary  of  the  Interior  to  make  oat  accurate 
lists  and  plats,  and  transmit  the  same  to 
the  governor  of  the  state,  and  at  the  re- 
quest of  tbe  latter,  cause  patents  to  issue 
therefor.  No  provision  was  made  tora  re- 
view ol  his  action  in  ascertaining  and  des- 
ignating the  character  of  the  lands.  Un- 
der the  act  ot  July  28.  1866,  which  was 
passed  to  quiet  land  titles  in  California, 
tbe  duty  of  Identifying  swamp  lands  by 
survey  and  segregation  was  put  upon  tbe 
surveyor  general,  subject  to  the  approval 
of  tbe  land  commissioner.  It  was  provid- 
ed that  a  hearing  might  be  bad  by  the 
state  b^ore  tbe  surveyor  general  for  the 
purpose  of  staowlng  that  the  township 
plats  were  Incorrect.  Pruviaion  was  also 
made  lor  tbe  adjustment  ot  the  claims  ol 
bona,  ffde  purchasers  from  Mexican  gran- 
tees, where  the  land  purchased  had  been 
excluded  from  the  survey  of  the  grant  on 
its  final  confirmation.  Tbese  contests 
were  beard  before  the  register  and  receiv- 
er of  the  local  land-office,  under  certain 
rules  formulated  by  the  eomnnBsioner,  On 
August  'J,  ItMW,  the  land  In  controversy 
was  returned  and  designated  upon  the  of- 
ficial plat  as  public  land,  claimed  by  pnr^ 
chasers  ot  Mexicnu  grantees,  or  their  os- 
slcrns.  It  was  not  rettii-ned  as  swamp 
land,  and  whh  not  deufgnated  on  the  offi- 
cial plat  with  the  usual  gnvemment  seo 
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tions  and  snbdlrleions,  bat  In  accordance 
with  existing  lines  of  subdlrlsluns,  so  as 
to  include  "permanent  Improvements,"  ai 

EroTlded  by  section  7  of  the  act  or  Jnl7  28. 
386.  Tills  plat,  which  In  effect  showed 
that  the  land  was  not  regarded  by  thesar- 
veyor  general  as  swainp  and  overflowed 
land,  remained  on  file  In  the  local  land- 
offlce  from  August.  1869.  to  June.  1888. 
without  challenge  by  any  one— the  state 
or  Its  grantees— as  to  the  character  of  the 
land.  Hodges  and  Upham  filed,  in  the  lo- 
cal land-offlce,  In  September,  1869,  a  pre- 
emption claim  for  the  land  under  section 
7  of  the  act  of  1866,  claiming  to  have  pur- 
chased It  lorn  valuable  consideration  from 
the  Mexican  grantees,  and  placed  valuable 
■roprovementa  thereon  In  part  only.  On 
ihla  statement  citations  were  Issued  by 
the  offlcers  ot  the  land-office  to  the  deCend- 
ant.  who  had  filed  on  a  portion  of  the 
tract  described  in  the  Hodges  claim,  and 
to  the  state,  to  show  cause  against  the 
application  of  Hodges  and  Upham  to  par* 
chase.  The  state  did  not  appear,  but  the 
defendant  herein  appeared,  and  contested 
the  application.  An  appeal  was  taken  to 
the  commissioner  ot  the  general  land-offlce, 
and  from  his  decision  to  the  secretary  of 
the  Interior,  who  finally  determloed  that 
the  applicants  were  entitled  to  a  patent. 
I  think  the  proceedings  had  on  application 
of  plaintiff's  grantors,  who  purchased  the 
land  under  the  provisions  of  the  seventh 
section  ot  the  act  ol  July  23,  1866,  and  the 
decision  rendered  by  the  department,  are 
a  complete  bar  to  any  claim  of  the  state, 
and  to  the  claim  of  the  defendants.  It  is 
trae,  the  proceedings  agalnnt  McNamara 
involved  other  lands  than  those  In  contro- 
versy here,  but  they  also  involved  the  right 
ot  said  grantors  to  purchase  the  lands  in 
controversy  as  against  all  parties  to  that 
action.  At  the  time  those  proceedings 
were  pending,  McNamara  held  a  certificate 
of  purchase,  under  which  be  now  claims 
title  to  the  lands  in  suit.  Although  that 
certificate  was  issued  in  1860,  and  the  hear- 
ing before  the  land-office  was  not  had  un- 
til Moreh,  1871,  yet  I  think  McNamara's 
right  was  concluded  therein.  The  appli- 
cation of  Hodges  and  Upham  was  based 
apon  the  allegation  that  tbav  were  6oDa 
iSae  purchasers  for  a  valnable  consider* 
atlon  from  Mexican  grantees  ot  land 
which  had  been  excluded  from  the  final 
enrvey  of  the  grant;  that  they  had  made 
Improvements,  and  occupi»*d  the  land 
according  to  the  lines  ot  their  origin- 
al purchase,  and  that  there  was  no  valid 
advem  right  except  that  of  the  United 
States.  In  accordance  with  the  mtw  of 
the  department  the  said  McNamara  and 
all  other  persous  interested  were  duly  cit- 
ed to  appear  and  contest  their  right  to 

?iurchase  the  land  under  the  act  of  July  23, 
866.  The  defendant  did  appear  and  con- 
test the  claimant's  right  to  a  portion  of 
the  land,  but  made  no  contest  as  to  that 

{kortlon  which  Is  In  controversy  here,  and 
or  which  he  at  that  time  hold  a  certificate 
of  purchase.  The  state  had  parted  with 
her  title  to  the  defendant,  and  was  inter- 
ested In  the  contest.  It  was  the  duty  of 
McNamara,  as  grantee  ot  the  state,  to  de- 
fend whatever  claim  he  had  nnder  his  cer- 
tificate. It  Mema  to  me  that,  In  the  ab- 


sence of  fraud,  the  decision  of  the  land  de- 
partment was  binding  on  all  the  parties 
and  all  the  world.  Wright  v.  Boeeberry, 
121  U.  S.  488,  7  Sup.  Ct.  Bep.  966;  French  v. 
Fyan.  9S  U.S.  169.  Tbedefendants  did  not 
offer  to  show  that  the  land  was  swamp 
and  overflowed  at  the  time  the  granttouk 
effect,  to-wlt.  September  28.  1850.  The  ev- 
idence offered  was  all  addressed  to  the 
question  as  to  Its  character  at  the  time 
the  trial.  The  court  did  note]T,tberBfon, 
In  excluding  the  evidence. 


CARROU.       SfiTHODB.    (No.  14,23L) 

iSvpremt  Court  of  CalA^mtHa.   .^rll  U,  UBL) 
K  rmssoB— SorriGiBiroT. 
Where  the  sole  question  Is  one  of  fact,  snd 
the  evldenoe  1b  sufflcient  to  support  the  finding 
of  the  court,  the  JodgmeDt  will  be  siBrmed. 

Department  2.  Appeal  from  8ui)erlor 
court,  San  Bernardino  connty ;  C.  W.  G. 
BowELL.  Judge. 

E.  B.  Stanton  and  GoodcelJ  A  I^oartf, 
for  appellant.  Rohb  A  Freeman,  tor  re- 
spondent. 

Pes  Curiam.  There  seems  to  have  been 
but  one  material  Issue  ot  fact  made  by  the 
pleadings  in  this  action,  and  that  was  as 
to  the  ownership  of  the  land  described  in 
the  complaint.  On  this  issue  the  court 
found  tor  the  plaintiff.  We  think  the  evi- 
dence is  sufflcient  to  sustain  this  finding. 
We  find  no  error  In  the  record.  Judgment 
and  order  affirmed. 

— —  <N  Cal.  BO 

Cabb<hJi  v.  BamouB.    (No.  14,899.) 
(Supreme  Court  of  Caltfomkt.  April  SI,  1901.) 

Department  9.  Appeal  from  superior  ootut,  San 
Bernardino  ooanfy;  C.  W.  O.  Bowxll,  Judge. 

E.  B.  Stanton  and  OoodoeU  A  Leonard,  tor  ap- 
pellant. AofTe  A  JVunum,  for  reqiondant 

Per  CURI1.M.  This  case  presents  the  same  qnes- 
tton  as  was  involved  in  (JarroU  v.  Heymoar,  nbl 
supra,  (Ho.  14,331,  Just  decided  by  this  court,}  and 
upon  the  BUtborit^  of  that  case  ue  jndgmem  and 
order  are  afflrmeo. 

  (88  cal.  688) 

ScoTT  V.  Sells  et  al.  (No.  14.220.) 
(Supreme  Court  of  Cot^'onito.   Ai»ll  17, 1891.) 
HoBToioBs — FoRxcLosnRs— DBBaaimov  or 

PRBMIBSS— JDDICIAI.  NOTICB. 

Where  the  description  In  a  mortgage  an- 
nexed to  and  made  part  of  the  oomplalnt,  In  a 
suit  to  foreclose,  shows  that  themortgaged  prem- 
ises were,  at  the  time  the  suit  was  commenced. 
In  a  legal  subdivision,  wbich  the  ooart  Judicially 
knows  to  have  been  within  the  boundaries  of  the 
oonnty  in  which  the  suit  was  Ivonght,  It  cannot 
be  objected  that  the  complaint  does  not  showthet 
the  premises  were  so  situated. 

Department  2.  Appeal  from  superior 
court,  Oran^  connty;  J.  W.  Towneb» 
Judf^. 

Wells  &  Hendersbot  and  Cbat.  8.  UctCel' 
vf^,  for  appellants.  Lee  A  8eott,  for  ra- 
sp on  dent. 

Brattt,  O.  J.  This  Is  an  appeal  from  • 
decree  foreclosing  a  mnrtsage.  The  com- 
plaint Is  In  all  respects  sufficient,  and,  as 
the  answer  raised  no  material  issue,  the 
court  properly  gave  Judgment  for  the 
plaintiff  on  the  pleadings.  It  Is  objected 
tbat  the  complaint  does  not  show  that 
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tbe  inortgviEed  premtees  are  In  the  count]' 
of  Oran^,  where  the  action  waB  com- 
menced and  the  decree  rendered.  But  i.ha 
description  In  the  mortgage,  which  1b  an- 
nexed to  and  made  a  part  of  the  com- 
plaint, Bho  W8  that  the  mortgaged  premiaeB 
are  part  u(  a  legal  sobdivlslon  which  we 
know  to  have  been  within  the  boundaries 
of  Orange  county  at  the  date  of  the  com- 
mencement of  the  action,  though  at  the 
date  of  the  mortgage  It  was  in  Los  An- 
geles county.  Judgment  affirmed. 

We  concur:    Dr  HATSNt  J,;  MoFab- 

L^ND,  J. 
»  CaT.  m 

GARNI88  T.  SUPEUIOR  CODRT  OF  SAH  FBAH- 
CI8CO.    (No.  14,100.) 

iaut»vm$Comt<if<Jailfon^  Hnroh  21, 1S8L) 
JmtisDioTioiT  ov  JniTioK— Aonoit  against  Rs- 
OKrvBB— AssiesniBNT  or  Claim. 
1.  An  aoUon  against  a  reoelrer  sppolnted  to 
reoelre  ancl  hold  therwts  of  land  penafng  an  »p- 
iwal  In  eleotment,  btought  by  one  to  whom  the 
tuooeasfal  party  assigos  her  right  to  such  rents, 
;s  not  an  equitable  action,  but  an  action  for 
money  had  and  received,  and  a  justice  has  Juris- 
dictiOD  thereof.   The  rents  in  hia  bands  are  no 
part  of  the  Judgment  in  electment. 

3.  The  assignment  is  not  made  an  assignment 
«f  port  of  a  demand  only,  by  Uie  fact  that  the 
talver  holds  the  money  subject  to  costs. 

In  bank.  Application  for  bill  of  review. 
Thornton  &  Mencbacbt  for  petitioner. 

APPLICATION  FOR  WRIT  OP  BETIEW. 

Gaboctte,  J.  The  facts  Bet  out  In  the 
petitioner's  application  are  as  follows: 
That  one  Horace  W.  Phllbrook,  upon  the 
15tb  day  of  April,  1890,  commenced  an  cw- 
tloii  against  the  petitioner  In  the  Justice's 
coart  of  the  city  and  couuty  of  San  Fran- 
cisco upon  a  complaint  stating,  among 
other  things :"  That  on  the  24th  day  of  J  an- 
nary,  1889.  in  the  superior  court  of  the  city 
and  connty  nt  San  Francisco,  aclTll  action 
wascommenced  by  Edward  Harrison,  ad- 
ministrator, ot  al.,  against  Mary  J.  Lynch 
et  al.,  for  the  purpose  of  recoTOring  from 
said  Mary  J.  Lynch  a  certain  lot  of  land, 
and  of  barring  the  other  defendants  of  all 
right,  title,  and  Interest  therein.  That  on 
the  24tb  day  of  Febrnary.  1889,  a  Judg- 
ment was  rendered  In  Bald  action  against 
the  said  defendants.  That  on  the  27t]i 
day  of  March,  1889,  and  prior  to  the  com- 
mencement ol  the  action  of  Fbllbrook 
T.  Garniss,  the  superior  court  appointed 
James  S.  GarnlBS  (defendant  herein)  re- 
ceiver, to  receive,  hold,  and  prenerve,  dur- 
ing the  pendency  of  an  appeal  from  said 
Judgment,  the  rents  of  said  lot  of  land. 
That  prior  to  Janoary  1, 1890,  said  receiv- 
er, as  such,  received  the  sum  of  fourbnn- 
drad  and  ^bl7  dollarsasrent  of  theprop- 
erty.  That  on  the  8tb  day  of  November, 
1889,  said  superior  court  granted  a  new 
trial  In  said  cauRe,  and  upon  the  11th  day 
of  December,  1889,  rendered  Judgment  in 
said  action  In  favor  of  Mary  J.  Lynch,  de- 
elarlnff  her  to  be  the  owner  of  said  lot  of 
land  and  the  money  In  the  bands  of  the 
receiver.  1  bat  on  the  28th  day  of  Febru- 
ary, 1890,  said  Mary  J.  Lynch  assigned  to 
this  plaintiff  (Fbllbrook)  all  moneys  be- 
longing to  her  in  the  hands  of  said  recelv> 


er.  That  on  the  7tlt  day  of  March,  1890, 
the  court  settled  the  receiver's  accounts, 
and  allowed  blm  &%  credits  as  sncb  officer 
all  of  said  f 480,  except  the  sum  of  9274.60, 
and  directed  him  to  pay  said  sum  to  Mary 
.T.  Lynch.  That  on  the  lOthday  of  March, 
18f)0,  plaintiff  notified  the  receiver  uf  the 
asaignmentisnd  demanded  thepaymentto 
blm  of  the  S274.50.  but  be  hae  refused  to 
pay  the  aame.  PlaiDtlCf  prays  for  judg- 
ment," etc.  Defendantanswured  tbiecom- 
plaint  with  a  general  denial,  and  at  the 
opening  of  the  trial  objected  to  the  Jus- 
tice's court  trying  the  action,  upon  the 
ground  that  It  was  an  action  In  equity, 
and  ttaei-efore  the  court  had  nojurledic- 
tlon.  The  objections  were  overrnled,  and 
upon  trial  the  plaintifi  obtained  Judgment 
as  prayed  for.  The  defendant  appealed 
the  case  to  the  superior  court,  filed  an 
amended  answer,  and  at  the  commence- 
ment of  the  trial  objected  to  the  jurisdic- 
tion of  the  superior  court  to  try  the  case, 
opon  the  around  that  its  Jurisdiction  In 
equity  was  original,  and  it  bad  no  appel- 
late jurisdiction  in  such  acase.  TbeobJec- 
tluns  were  overruled,  and  trial  resulted  In 
another  judgment  for  plaintiff,  as  prayed 
for  in  the  complaint.  That  on  the  trial  of 
said  case  both  the  Justice's  court  and  the 
superior  court  exceeded  their  jurisdiction 
for  the  reasons  abovestated.and  petition- 
er has  no  remedy,  except  by  this  applica- 
tion. 

It  appears  that  the  petitioner  occupies 
the  somewhat  novel  position  of  having 
appealed  hU  case  to  the  superior  court 
upon  questions  of  law  and  fact;  then  ob- 
jecting to  said  court  trying  the  case  upon 
the  ground  of  want  of  Jurisdiction:  and, 
upon  that  objection  being  overruled,  tak- 
ing the  chance  of  an  adverse  verdict;  and 
having  lost  that  chance,  then  proceeding, 
by  review,  to  this  court  to  test  the  juris- 
diction of  the  superior  court.  It  seems 
the  much  better  practice  for  petitioner 
would  have  been  to  directly  attack  the 
Jurisdiction  of  the  Justice's  court  In  some 
appropriate  manner,  rather  than  appeal 
the  case  to  the  sutwrior  court  upon  Its 
merits.  Indeed,  If  petitioner's  contention 
Is  true,  that  the  superior  court  had  no 
Jurisdiction  to  try  the  caae  upon  appeal, 
because  the  Justice's  court  bad  no  jurisdic- 
tion to  try  the  case  at  all,  then  It  la  dlffl- 
eult  to  see  how  tbe  petitioner  could  se- 
cure a  standing  In  tbe  superior  court  up- 
on appealforanypnrposa:  for  after  a  case 
has  been  tried  in  tbe  Justice's  court  upon 
its  merits,  and  an  appeal  la  taken  to  the 
appellate  court  upon  the  law  and  t^ie  facts, 
or  upon  the  law,  (when  a  new  trial  Is 
granted,)  the  cause  Is  heard  de  sorolnthe 
superior  court.  Owing  to  the  views  we 
entertain  upon  the  other  branch  of  tbe 
case,  it  is  not  necessary  to  consider  the 
question  as  to  whether  the  conduct  of  the 
petitioner  in  appealing  this  cause  to  the 
superior  coort,  upon  the  law  and  facts, 
creates  such  an  estoppel  against  him  as 
that  he  cannot  be  heard  to  object  to  tbe 
Jurisdiction  of  that  court  to  try  tbe  cause. 

Petitioner  contends  that  the  complaint 
In  the  case  of  Pbllbruok  t.  Oarniss  shows 
an  equitable  cause  of  cuitlon  of  which  the 
Justice's  court  bad  no  Jurisdiction.  Re- 
spondent Inaiatstbat  tbecomplalnt  shows 
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a  claim  for  money  had  and  recelTed  by  de- 
fendant to  plaintlff'a  use.  A  receiver  may 
be  appointed  In  an  action  ot  ejectment, 
after  Judginent,  during  tbe pendency  of  the 
appeal;  and,  reading  the  application  of 
the  petitlonerby  the ver;  dim  llfcht thrown 
upon  the  question  by  the  meager  facta 
stated  as  to  the  character  of  the  action  of 
Harrison  t.  Lynch.lt  appears  to  be  a  pro- 
ceeding in  ejectment.  We  then  find  the  pe- 
titioner appointed  receiver,  alter  judgment 
for  the  plaintiff,  and  pending  proceedings 
for  appeal,  for  the  express  purpose  of  col- 
lecting and  preserving  the  rents  of  the 
land.  Thereafter,  the  motion  for  a  new 
trial  being  granted  by  the  lower  court, 
and  upon  the  succeeding  trial  Judgment 
going  for  the  defendant,  the  powers  and 
duties  of  the  receiver  were  clearly  at  an 
end.  "  Though  a  receiver  may  be,  and  gen- 
erally Is  appointed  npon  the  application  ot 
one  of  the  parties  Interested  in  the  prop- 
erty which  he  Is  to  preserve,  his  holding  Is 
not  merely  for  the  benefltof  such  party,or 
of  any  otner  party.  It  is  the  holding  ot 
the  court  for  tb^  equal  benefit  of  all  per^ 
sons  who  may  be  fiuaily  adjudged  by  the 
court  to  have  rights  in  It.  Where,  how- 
evbr,  the  rights  of  the  parties  are  estab- 
lished, he  is  considered  as  holding  for  the 
benefit  of  the  parties  entitled  to  the  prop- 
erty." Beach.  Rec.  ?  252.  The  contention 
of  petitioner  that  these  moneys  In  his 
hands  were  a  part  of  the  Judgment  in  the 
case  of  Harrison  t.  Lynch  et  al.  cannot 
be  sustained.  Indeed,  the  necessity  ot  a 
specific  decree  by  the  court,  declaring  them 
the  property  of  defendant  Lynch,  was  nut 
required,  as  she  was  necessarily  entitled 
to  them  by  reason  of  the  Judgment  In  her 
favor  as  to  the  possession  of  the  realty. 
If  plaintiff  had  finally  recovered  In  the  ac- 
tion, he  could  have  had  no  Judgment 
against  defendant  Lynch  fnr  these  mon- 
eys, for  she  never  had  posseaalon  of  them. 
They  were  In  the  custody  of  the  court. 
The  amount  was  certain,  and  had  been 
preserved  by  the  receiver  in  specie,  for  the 
only  purpose  that  it  might  be  delivered 
upon  the  order  ot  the  court  to  the  party 
who  should  finally  recover  In  the  action. 
The  order  ot  the  conrt  decreeing  that  this 
money  was  the  property  of  Mary  J.  Lynch 
wasnot  a  Judgment  forthe  rents  and  prof- 
its of  the  realty;  it  was  no  money  Judg- 
ment whatever;  It  was  no  Jndgmeut  upon 
which  an  execution  could  have  Issued 
against  anybody.  It  was  net  a  judgment 
against  tite  plalntiO.  and  it  wasnot  a  Judg- 
mtfut  against  the  receiver,  for  he  was  not 
a  party  to  the  suit.  This  decree,  then,  es- 
tabllHbtng  the  status  of  the  funds  lathe 
hands  of  the  receiver,  was  not  a  part  of 
the  Judgment  within  the  pleadings  or  the 

Eroof  in  the  case  of  Harrison  t.  Lynch, 
either  was  the  assignment  by  Mary  J. 
Lynch  to  Phllbrook  of  the  moneys  In  the 
hands  of  the  receiver  an  assignment  ot  a 
part  of  a  demand.  She  assigned  her  entire 
demand,  amonntlng  to  9480.  The  mere 
fact  that  this  money  was  held  by  the  re- 
ceiver, subject  to  a  lien  upon  It  for  his  fe» 
and  costs  of  receivership,  and  was  thus 
charged  with  such  coats,  which  he  was 
entitled  to  deduct  from  the  amount  opon 
the  settlement  of  his  account,  in  no  way 
afleetB  tbe  queation  ot  Mary  J.  I^ncb's  aa- 


slgnment  of  tbe  entire  demand.  Her  act 
in  tbe  matter  was  as  entire,  fail,  and  com- 
plete as  It  was  possible  to  make  It.  and  It 
effected  the  exact  result  contended  for  by 
petitioner,  for  it  obJlterated  tbe  entire  de- 
mand.  What  the  assignee  failed  to  obtala 
of  the  demand,  Gamlss,  tbe  debtor,  se- 
cnred  for  himself.  Why  sbonid  he  be  al- 
lowed to  complain  that  this  assignment 
was  for  a  part  of  the  demand,  when  at 
this  very  moment  the  balance  of  the  de- 
mand is  In  bis  pocket,  and  his  own  prop- 
erty by  a  decree  of  the  court.  The  rule 
that  a  court  of  law  will  not  recognise  an 
assignment  ot  part  only  of  an  entire  de- 
mand or  Judgment  is  based  upon  the  rea- 
son that  tbe  liability  of  the  debtor  extends 
In  fovor  of  one  person,  and  the  law  will 
not  impose  upon  him  the  burden  of  being 
subjected  to  several  salts  or  executions  by 
different  persons  tor  fractional  parts  of 
the  demand  or  jadgmenC.  In  the  case  at 
bar,  for  the  reaaons  already  stated,  this 
principle  has  no  appHcatton.  It  seems 
clear  that  the  petitioner  held  this  money 
as  money  had  and  received  for  the  benefit 
of  Mary  J.  Lynch,  and  that  the  action  ot 
Philbrook  v.  Garniss  was  In  aaaumpBlt: 
an  action  at  law,  and  not  In  equity;  and 
was  within  the  Jurisdiction  of  the  Justice's 
court,  and  the  appellate  Jnrisdlctlon  of  tbe 
superior  court.  Let  tbe  application  be 
denied.  Bo  ordereil. 

Weconcnr:  Harrison,!.;  Patbrson, J.; 
J)H  [Iavbn,  J.;  M0FABX.ANO,  J.;  8HABP- 

STBIN,  J. 

—   (88  Cal.  m) 

KL08B  T.  HlLItBNBBAND  Ot  at.  (No.  IS,^.) 
(Supfwn«  Court  qfOoIffDnita.  Kandi  SS,  189L) 

Obbds — Cancellation — Frath) — EvmvKOB. 
In  a  suit  to  set  aside  a  deed  as  obtaioed  bj 
flraud  it  was  shown  that  the  grantor,  an  old  man 
of  weak  mind,  was  falsely  advised  by  Ms  attaod- 
Ing  physician,  the  grantee's  father-in-law,  that 
he  was  about  to  die,  and  that,  in  order  not  to  de- 
lay certain  transactloos  in  oonneotion  with  the 
land,  he  had  better  convey  his  interest  therein 
to  the  grantee;  but  tbB  Instrument  wastD  oontofn 
a  cluuse  by  which  it  should  not  go  Into  effect,  un- 
less he  died  of  that  illness.  The  deed  was  drawn 
without  any  such  clause,  however,  and  the  gran- 
tee got  possession  thereof  without  the  oonaent  of 
the  grantor,  bad  it  plaoed  on  record,  and  there- 
after olaimed  title  under  it.  Held,  that  the  evi- 
dence warranted  a  Judgment  setting  aside  tha 
deed. 

Gonimlsaloners*  decision.  Departmmt 
I.  Appeal  from  superior  court,  dty  and 
county  of  San  Francisco;  Waltbb  H. 
Levy,  Judge. 

Bishop  <£-  W&tt,  (John  H.  Darst,  of  COOQ- 
sel,)  for  appellants.  Haskell  A  Jtf^yarand 
Otto  Turn  Scden,  for  respondent. 

FooTis,  C.  Tbe  plaintiff,  Klose,  taad 
Judgment  in  this  action  that  a  certain 
deed  of  conveyance  to  a  one-halt  Interest 
In  certain  real  property  situate  In  San 
Francisco  from  him  to  one  William  Hillen- 
brand, ot  date  the  26th  ot  April,  1888,  ^bm 
procured  by  fraud  and  arttfiee;  that  it 
was  null  and  void,  and  conveyed  no  lutein 
est  of  Klose  to  the  property  therein  de- 
scribed :  and  that  ever  since  that  date  the 
plaintiff  had  been,  and  la  now,  the  owner 
of,  and  entitled  to  the  poBseBBloa  of^  aa 
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ondirlded  one-halt  part  or  alian  of  tlie  lot 
of  land  described  In  tbe  deed,  with  tb«  im- 
provements thereon.  And  further,  that  a 
conveyance  from  William  Hillenbrand  of 
the  same  protierty,  by  deed  excnted  on 
the  2Ist  of  January,  1H89,  to  hie  wife,  An- 
na Hillenbrand,  was  executed  in  fraud  ut 
tbe  rights  of  the  plaiatitt,  and  la  null  and 
void.  It  wm  further  ordered  and  ad- 
judged that  the  plaintiff  be  let  In  to  the 
qniet  pomeaBlon,  occupation,  and  wijoy- 
ment  of  the  undivided  oue-balf  part  or 
share  of  the  lot  of  land  and  premleee  de- 
scribed in  the  JudfEment,  and  that  the 
plaintiff  recover  his  conts.  From  that 
Judgment,  and  an  order  denying  a  new 
trial,  this  appeal  Is  taken. 

It  appears  from  the  evidence  on  behalf  <A 
the  plaintiff  that  he  was  at  the  time  be 
signed  and  acknowledged  thedeed  to  Will- 
lam  Hillenbrand  a  person  advanced  in 
years,  and  of  great  weakness  of  mind,  al- 
though not  amounting  to  diaqualiflca- 
tion;  that  he  made  the  deed  without  ade- 
quate consideration  and  without  Inde- 
pmdent  advice:  that  he  was  Induced  to 
nake  that  Instrument  by  an  Imposition 

Sractlced  upon  him  on  the  part  of  Dr. 
chmits.  tbe  father  of  Anna  Hillenbrand, 
who  was  the  plaintiff's  attending  physi- 
cian. In  this:  that  Klose  was  Informed 
by  tbe  doctor  that  he  was  dangerously 
sick,  and  that  It  would  be  better,  in  order 
not  to  retard  the  building  of  a  house  on 
the  lot  conveyed,  which  was  then  being 
erected  by  William  Hillenbrand  and  Klose 
Jointly,  that  be,  Klose,  should  execute  a 
deed  to  Hillenbrand  of  Klose's  Interest  in 
tbe  property,  bat  that  this  instrument 
should  have  Included  In  it  a  clnose  that  It 
was  not  to  go  Into  effect  unless  Klose 
should  die  from  his  then  Illness,  and 
should  not  be  delivered  or  go  into  effect 
until  after  his  death  from  such  iUuess. 
But  without  any  authority  from  Klose, 
after  ttehmits  obtained  the  deed  in  this 
way,  Hillenbrand  got  possession  ot  It.and 
placed  It  upon  record.  After  Klose  found 
this  oat  he  was  aneaay.and  asked  to  look 
at  it,  so  that  he  could  have  it  examined 
by  a  friend,  presumably  to  see  If  his  wisbes 
had  been  carried  out  as  promised.  He 
was  pnt  off,  however,  from  time  to  time, 
by  the  promlftes  of  Hillenbrand  to  deal 
fairly  with  blm,  and  in  good  faith  carry 
ont  the  original  design  as  understood  by 
Klose,  Tls..  that  If  he  got  well  from  the  ill- 
ness for  which  the  father  of  Mrs.  Hillen- 
brand was  treating  him  the  deed  should 
be  destroyed.  But  so  far  from  drawing 
the  deed  as  he  agreed  to,  or  delivering  It 
as  he  promised,  the  physician  of  Klose 
violated  both  his  agreements,  with  the 
knowledge  and  connivance  of  Hillenbrand 
and  wife.  The  deceived  and  confiding  old 
man  brought  this  action  after  he  found 
that,  so  far  from  keeping  the  promises 
made  to  him,  tliene  parties,  bent  on  pre- 
serving their  unjust  advantage,  had  fully 
consummated  It,  as  they  snppobed,  by 
HillenbraDd  conveylngtfae  property  to  bis 
wife. 

It  Is  first  contended  for  the  appellants 
that  tbe  evidence  Is  insufficient  to  sup- 
port the  findings.  We  think  lliot  which 
was  introduced  by  tbe  plaintiff  la  ample 
tor  that  purpose. 
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It  Is  next  contended  that  the  complaint 
does  not  allege  that  the  deed  was  to  con* 
talu  a  clause  that  It  was  not  to  go  Into 
effect  unless  the  plaintiff  died  from  his  then 
lllnesH,  but  that  the  pleading  only  alleges 
that  the  clause  was  to  be  to  the  effect 
that  tbe  deed  was  not  to  go  Into  effect 
until  after  the  death  of  Klose,  wltboat 
reference  to  whether  he  died  from  his  then 
Illness  or  not.  That,  therefore,  the  evl- 
dence  and  flndlugs  are  confiletlog  with  the 
case  made  In  tbe  complaint.  A  careful  ex- 
amination of  the  pleading  in  question 
does  not  bear  out  this  contention.  It  is 
manifest  from  the  whole  language  em- 
ployed, although  the  same  is  not  couched 
in  the  clearest  terms  for  that  purpose, 
that  the  pleading  as  to  that  matter  eon* 
forma  to  the  findings  and  evidence.  It  Is 
alleged  In  the  complaint,  and  found  to  be 
a  fact  bytheflnding,  "that  said  William 
Hillenbrand  at  once  took  possenslon  of 
said  deed  from  the  bands  of  said  Schmits, 
[tbe  doctor,]  and  caused  thesameto  be  re- 
corded by  said  Sebmlti  In  tbe  office  of  tbe 
conn ty  recorder  of  the  city  and  county  of 
San  Francisco,  as  though  tbe  same  bad 
been  delivered  to  him  by  this  plaintiff, 
when  in  truth  and  in  fact  the  said  deed 
has  never  been  delivered  to  said  Hillen- 
brand." The  argament  made  In  this  con- 
nection by  the  appellants  for  a  reversal  of 
the  Judgment  and  order  seems  to  be  that 
this  finding  shows  that  tbe  deed  was  de- 
livered by  Schmtts,  and  that  he  had  th« 
power  confided  to  htm  to  deliver  It  condl- 
tlonally;  tJiat,  although  he  used  this 
power  by  violation  ot  his  promise  to  the 

glalntlff,  yet  it  was  a  legal  delivery,  and 
ence  tbe  finding  that  there  was  no  deliv- 
ery conflicts  with  the  fact  which  states 
that  delivery  was  given  by  the  possession 
taken  by  Hillenbrand  from  Schmlts.  In 
other  words,  although  Scbmlts  violated 
his  promise  not  to  deliver,  yet  this  did  not 
affect  the  dellveryso  far  as  Hillenbrand 
was  concerned.  We  cannot  conceive  how 
such  an  act  can  accomplish  tbe  legal  re- 
suit  claimed.  Brlson  v.  Brtson,  75  Cal. 
627,17  Par.  Rep,  689;  Civil  Code,  §  1672. 
The  all^atlon  ot  the  pleading  and  the 
finding  show  no  anthorlxed  delivery  to 
Hillenbrand,  but  a  possession  and  a  re- 
cording of  tbe  deed  fraudulently  obtained 
and  made.  But  if  we  were  to  concede  the 
specific  points  made  by  the  ttppellauts  In- 
volving the  pleadings  and  flndlugs  as  be- 
ing well  taken,  the  Judgment  and  order 
should  not  be  reversed,  us  the  pleadings, 
findings,  and  evidence  all  sbow  this  much, 
at  the  very  least,  viz.  •  That  Klose  made 
a  deed  that  he  did  not  Intend  to  make; 
that  he  was  old,  sick,  and  of  impaired  In- 
tellect; that  the  Instrument  was  made 
without  any  adequate  consideration,  and 
without  Independent  advice,  but,  to  tbe 
contrary,  by  Intended  and  deceptive  ad- 
vice: and  that  be  would  have  moved  to 
set  it  aside  in  reasonable  time  but  for  the 
promises  made  blm  by  William  Hillen- 
brand; and  that,  as  soon  as  be  unwilling- 
ly discovered  that  he  had  been  deceived  by 
those  he  had  reason  most  to  trust,  he 
sought  through  the  courts  to  obtain  re- 
dress. Under  this  state  ot  facts,  as  we 
understand  the  rule  In  such  cases,  laid 
down  la  fiicharda  t.  Donner,  72  Cal. 
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210,  211,  18  pRC.  Bep.  584,  it  would  seem 
that  no  predjucla)  error  haB  been  com- 
mitted, and  that  the  Jadgment  aod  order 
should  be  affirmed. 

We  concur:  Yanolibf,  C;  Belches,  C. 

Pes  Curiau.  For  the  reasons  ffiven  In 
theforegoinK  opinion  the  judgment  and 
order  are  affirmed. 

«8  Cal.  462   

McKkeh  t,  Njluohtoh.  (No.  13,680.) 
(Suprenw  Obwt  qT  OoIV^io.  Uovch  37,  UBL) 
Afpbal  fbom  ths  Justiob  or  tbb  Pbaob— Failt 

DBB  TO  FiLB  BOKD — ESTOPPBI. 

1.  Under  Code  Civil  Froa  Cal.  f|  974.  978, 
the  Dodertaklnfi  on  appeal  from  a  jnsUoe  ox  the 
peaoe  must  be  filed  within  30  da^TB  from  tbe  rendi- 
tion oi  Judf^ment  In  order  to  give  lurisdiction, 
and,  where  it  Is  not  filed  in  time,  the  Judgment! 
on  appeal,  of  the  municipal  coart  of  appeals  of 
Ban  Aunctsco,  to  which  It  was  transferred  from 
the  oonnt7  court,  ia  void. 

3.  The  fact  that  the  appellant  thraein  resisted 
a  motion  to  diBmlss  will  not  estop  him  to  set  up 
the  invalid!^  of  the  Judfnneut  m  an  action  in- 
Tolving  title  to  land  acquired  ata  sale  thereunder. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
T.  K.  Wii^ON,  Judge. 

J&mea  t\  Smttb  and  Smttb  d  Maura^cy, 
for  appellant.  J.C.BateSyiMyrickADeer^ 
ing,  of  counsel,}  for  respondent. 

De  Hatbn,  J,  Action  to  determine  con- 
flicting claims  to  certain  real  property. 
The  appellant  claims  title  to  the  land  in 
cuntroTsrsy  by  virtue  of  a  purchase  there- 
of at  a  sale  under  an  executfon  Issued  upon 
a  Judgment  of  the  municipal  court  of  ap- 
peals of  San  Francisco,  Id  favor  of  one 
Harry  Pateman  agalDHt  Robert  McKeen 
and  W.  H.  Norton,  for  tbe  sum  of  $277.70, 
Including  costs.  The  action  of  Pateman 
V.  McKeeu  and  Norton  was  commenced 
In  the  court  of  a  justice  of  the  peace  for  tbe 
city  and  county  of  San  Francisco,  and 
Judgment  therein  rendered  on  May  8, 1879, 
Infavorof  theplafntlff  therein,  and  against 
tbe  defendants  in  tliat  action.  On  June  6, 
1879,  the  defendants  therein  served  and 
filed  a  notice  of  appeal  from  said  Judgment 
to  the  cnuntiy  court  of  said  city  and  coun- 
ty, bat  no  undertaking  thereon  was  Hied 
until  June  9. 1879.  The  case  was  tried  In 
the  municipal  court  of  appeals  on  Septem- 
ber 24,  1879,  and  on  that  day  suid  court 
rendered  tbe  Judgment  under  which  the 
appellant  claims.  No  order  was  made  by 
the  county  court  transferring  tbe  case  to 
the  municipal  court  of  appeals  until  after 
the  latter  court  had  given  Its  Judgment. 
But  nn  November  11, 1879,  such  order  of 
transfer  was  made,  and  which  also  direct- 
ed that  the  same  be  filed  nunc  pro  tunc  as 
of  June  14, 1879.  I*^  Is  claimed  by  respond- 
ent that  this  Judgment  was  void  for  want 
of  jurisdiction,  and  that,  therefore,  no 
title  passed  under  the  execution  sale  men- 
tioned, and  this  Is  the  principal  question 
for  decision  here.  It  Is  unnecessary  to  de- 
termine whether  it  was  competent  for  the 
legislature,  under  the  constitution  then  in 
force,  to  transfer  to  the  municipal  court 
of  appeals  a  portion  of  the  jurisdiction 
conferred  by  that  constitution  upon  the 
county  coart,  as  it  la  clear  that  the  mu- 


nicipal court  of  appealsnever  acquired  any 
Jurisdiction  of  the  case  of  Pateman  v.  Mc- 
Keen and  Norton  for  other  reasons.  There 
was  no  attempt  to  take  an  appeal  to  the 
municipal  court  of  appeals,  and  the  at- 
tempted appeal  to  tbe  county  court  waa 
Ineffectual.  It  it  be  assumed  that  tbe  un- 
dertaking given  upon  such  attempted  ap- 
peal was  sufficient  In  amount,  still  the 
county  court  acquired  no  Jurisdiction  of 
the  action,  as  the  undertaking  was  not 
Bled  within  SO  days  after  the  rendition  of 
the  Judgment  In  the  Justice's  conrt.  Code 
Civil  Proc.  S§  974, 978 ;  Coker  v.  Snperlor 
Court,  68  Cal.  177.  In  tbe  case  just  cited 
this  court  said:  "To  effectuate  an  appeal 
from  the  judgment  of  a  Justice  of  the  peace, 
three  things  are  necessary,  vIh.  :  Tbe  filing 
of  a  notice  of  appeal  with  the  Justice,  the 
serrice  of  a  copy  ot  tbe  notice  upon  the  ad- 
verse party,  and  tbe  filing  of  a  written  un- 
dertaking; and  all  ttaese  ttalnga  must  Im 
done  within  thirty  days  after  tbe  rendi- 
tion of  the  Judgment.  Code  avU  Proc.  H 
694,  978.  All  of  these  are  Jurisdictional  pre- 
requisites; none  of  them  can  be  dispensud 
with,  nor  can  any  one  of  tliem  be  supplied, 
or,  if  fatally  defective,  be  remedied,  after 
tbe  time  limited  in  the  statute;  for,  an- 
til  all  the  prerequisites  are  completed,  the 
appeal  is  not  effectual  for  any  purpose." 
This  view  of  the  law  has  been  approved 
in  the  latercases  of  Hall  v.  Superior  Court, 
68  Cal.  25.  8  Pac.  Kep.  509.  and  Dutertre  v. 
Superior  Court,  84  Cal.  536,  24  Pac.  Rep. 
284,  and  must  be  considered  as  the  settled 
rule  here.  The  act  creating  tbe  municipal 
court  of  appeals  did  not  attempt  to  con- 
fer upon  it  any  other  than  appellate  Juris- 
diction,—"thesame  power  and  Jurisdiction 
in  civil  appeal  cases  as  in  possessed  by  tbe 
said  county  court."  Act  April  1, 1878.  St. 
1877-78,  p.  947.  And  It  would  seem  that, 
in  order  to  call  Into  exercise  this  appellate 
jurisdiction  In  a  given  case,  there  muse 
have  been  an  effectual  appeal  taken  in 
such  case,  either  directly  to  such  court  or 
to  tbe conoty  court;  and  If  In  the  case  ot 
nn  attempted  appeal  to  the  county  court 
tbe  action  should  in  any  manner  be  trans- 
ferred, either  by  force  of  the  statute  re- 
ferred to,  or  by  order  of  the  county  court, 
to  the  municipal  conrt  of  appeals,  that 
court  would  not  thereby  obtain  any 
greater  Jurisdiction  of  the  cause  than  was 
possessed  by  the  county  court.  The  ap- 
peal to  the  county  court  in  tbe  case  of 
Pateman  v.  McKeen  and  Norton  being  In- 
effectual for  any  purpose,  for  the  reasons 
hereinbefore  stated,  It  necessarily  follows 
that  the  judgment  rendered  on  such  ap- 
peal in  the  municipal  court  of  appeals  waa 
without  authority,  and  therefore  void 

2.  It  appears  that  there  was  a  rootton 
made  In  tbe  municipal  court  of  appeals  to 
dismiss  the  appeal  In  the  case  of  Pateman 
V.  McKeen  and  Norton,  on  the  ground 
that  no  appeal  had  been  taken  as  required 
by  law.  Tbe  motion  was  denied.  The 
appellant  Insists  that  thereby  the  respond* 
ent  here  is  estopped  from  asserting  want 
of  Jurlsdictitm  iu  tbat  court  to  bear  and 
give  Judgment  in  the  case.  If  it  be  as- 
sumed that  the  respondent  resisted  tbat 
motion,  still  we  do  not  think  that  such 
action  would  estop  him  to  question  in  this 
action  the  Jurisdiction  of  that  court.  Tbe 
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mattv  of  Uila  alleged  «Btop|w1  Ib  not  set 
out  in  tlie  answer  of  the  defendant,  as  It 
etaoald  be  If  relied  npon  as  a  defense. 
Clarke  v.  Unber,26Cal.694;  Davis  v.  Davis, 
26  Cal.  S9.  But,  passing  over  this  defect 
in  the  answer,  tbe  fact  that  the  appellants 
therein  resisted  the  motion  to  dismiss  tbe 
appeal  in  that  action  cannot  work  tbe  ^ 
toppel  claimed.  Every  fact  In  connection 
witta  the  attempted  taking  of  the  appeal 
was  within  the  knowledge  of  tbe  roHpond- 
ent  therein,  and,  being  chargeable  with  a 
knowledge  of  tbe  law,  neither  be  nor  the 
appellant  here,  wbo  stands  in  his  place, 
can  be  heard  to  say  that  he  was  deoeived 
by  any  contention  o(  tbe  appellants  in 
that  action,  as  to  tbe  law  governing  ap- 
peals from  Jastlces*  courts,  and  Involved 
In  the  decision  of  that  motion.  "Tbe  rep- 
reeentatlon,  in  order  to  work  an  estoppel, 
ronst  generally  be  a  statement  of  fact.  It 
can  rarely  happen  that  the  statement  of 
a  proposition  of  law  will  conclude  the 
party  making  It  from  denying  Its  correct- 
ness, except  when  it  la  auderetood  to  mean 
nothing  bat  a  simple  statement  of  fact." 
BIgelow.  Estop,  p.  572.  There  la  nothing 
In  this  case  which  takes  it  cat  of  this  gen- 
eral rule.  Judgment  and  order  affirmed. 

Weeoncnr:  Habkbon^J.;  Oabodttb,J. 


88  CnT.  537 

Remy  v.  Olds  et  al.  (No.  13,770.) 
(Supreme  Court  of  Calif ornia.  April3,189L} 
CoHTBAcra— Breach— JoiNDBB  of  Aonons — 

FLBADINa. 

1.  Under  Code  Civil  Proc  Cal.  8  subd. 
1,  there  may  be  loined  in  a  single  action  a  claim 
for  dama^eB  for  defendant's  breach  of  his  obliga- 
tions und.er  a  certain  contract,  and  a  quantum 
meruit  for  the  performance  by  plaintiff  of  hla 
obllgatfotts  nnder  the  same  contract 

Z.  Whoro  the  oontract  between  plaintiff  and 
defendant  provides  for  the  former's  taking  pos- 
session of  land  for  three  years,  and  the  mutual 
performance  of  certain  obligations  during:  the 
whole  term,  and  defendant,  within  leas  than  a 
year,  notifies  plaintiff  that  he  repudiates  the  con- 
tract, and  tijma  him  out  of  possession,  plaintiff 
mav  sue  at  once  for  breach  of  contract  without 
waltitig  for  the  time  to  perform  the  other  under- 
takings. 

8.  Where  plaintiff  undertakes  to  irrigate  the 
land  tharooghly  before  April  1st,  and  defendant 
imdertalras  to  construct  an  irrigating  ditch,  such 
ditch  must  be  constmcted  before  April  1st, 

4.  Though  plaintiff  andertakes  to  build  arab- 
blt-tigfat  fence  to  protect  the  vines  be  Is  to  plant, 
perfonnance  is  not  due  where  defendant  prevents 
nis  planting  the  vines. 

5.  After  plaintiff  has  been  tamed  out  of  pos- 
session be  need  not  demand  the  deed  for  a  portion 
€t  the  land  defendant  contracted  to  make  him 
before  he  brings  an  action  for  damages. 

Commissioners*  decision.  In  bank.  Ap- 
peal from  saperior  court,  Merced  county; 
C  H.  Mabkp,  Judge. 

Breckinridge  &  Peck  and  Law  A  Law, 
for  appellant.  J.  W.  Kaox,  R.  H.  Ward. 
and  Baldwin  A  CampbeU,  for  respondents. 

FiTZQERALD,  C.  ThIs  Is  an  action  for 
damuKes  for  breach  of  contract.  Two  al- 
leged causes  of  action  are  separately  stat- 
ed In  the  amended  complaint,  In  each  uf 
which  tbe  contract,  which  la  in  writing, 
Is  declared  on  in  biee  verba,  and  contains 
In  brief  the  following  terms  and  condi- 


tions :  On  the  part  of  plaintiff :  (1)  Dur- 
in*:  the  fall  of  1888  to  thorouffhly  plow, 
iorel,  and  pat  In  good  condition,  to  irri- 
gate and  plant  in  vines  and  trees,  all  of 
lots  49  and  50.  (2)  Before  April  1,  1889.  to 
tboroushly  irrigate,  cultivate,  and  plant 
one-fonrth  each  of  said  lota  In  flrat^class 
Malaga  raisin  grape-Tlnea,  and  the  re- 
maining three-foartba  of  each  of  said  lots 
in  first-clnss  Muscat  raisin  Krape-vines, 
and  to  plant  around  each  of  said  lots,  In 
the  manner  therein  provided, such  trees  as 
thedefendants  should  furnish  for  that  pur- 
pose. (3)  For  three  full  years  from  date 
of  contract,  to  irrigate,  cultivate,  prune, 
and  In  every  way  properly  cara  for,  and 
each  year  durinic  said  term  replant  at  his 
own  cost  all  of  the  vines  and  trees  planted 
or  set  out  by  bim  on  lots  49  and  50  which 
should  die  or  fall  to  thrive  during  that 
time.  (4)  To  protect  for  said  full  term  of 
three  years  sold  vines  and  trees  by  a 
good  rabbit-tight  fence  around  each  of 
said  lota,  with  tbe  right  granted  to  plain- 
tiff to  remove  said  fence  at  the  end  of  said 
term  if  he  shall  «io  desire.  (5)  To  deliver 
to  defendants  at  the  end  of  said  term  of 
three  years  all  of  said  lota  49  and  50,  fully 
aet  out  and  planted  In  vines  and  trees  as 
herein  agreed,  all  of  said  trees  and  vines 
to  be  in  good  thrifty  condition.  (6)  To 
immediately  construct,  whitfwash*  or 
paint  a  dwelling-house  upon  lots  71  and 
72,  and  keep  the  same  In  good  condition 
during  the  entire  term.  On  the  part  of  de- 
fendants: (1)  To  allow  plalntlR  to  enter 
upon  at  once,  and  to  use  and  puaseRS,  for 
three  years  from  date  of  contract,  for  the 
purposes  heretofore  mentioned,  all  of  lots 
49  and  6U.  (2)  To  allow  plaintiff  to  have 
tbe  use  and  possession  of  all  of  lots  71  and 
73  dnrlng  the  whole  of  said  term  for  such 
parposea  as  he  shall  deetro.  (8)  To  far- 
nlah  to  plaintiff  one-half  of  one  full  water- 
right  from  the  Crocker-Huirman  Canal  ft 
Irrigation  Company,  and  to  construct  a 
canal  or  ditch  from  tbe  nearest  branch  of 
said  Crocker-Uatfman  Canal,  along  Hatt- 
ley  avenue,  tu  and  along  one  side  of  said 
Iota  49  and  72.  (4)  On  October  8.18»l,pro- 
vided  plaintiff  ahail  have  complied  with 
all  the  terms  and  conditions  on  his  part, 
to  csecnte  to  plalntllT  a  conveyance  of  all 
of  lota  71  and  72.  Time  Is  made  the  es- 
sence of  tbe  contract;  and  plaintiff  and 
defendants  bind  themselves  each  one  to  the 
other  for  the  faithful  performance  of  all 
the  covenanffi  of  the  contract  In  the  penal 
sum  of  910,000  as  liquidated  damages  to 
be  paid  by  the  failing  party  to  the  other. 
The  complaint  speciflally  allef^es:  (I) 
Ferforinance  or  excuse  of  performance  by 
plaintiff  of  each  obligation  resting  upon 
him  prior  to  the  notice  of  repudiation  by 
defendants.  (2)  Readlneas  aQd  willingness 
to  perform  others.  (8)  Prevention  of  per- 
formance by  defendants  falling  and  refus- 
ing to  dig  the  ditch  and  farnlsh  the  water. 
(4)  That  on  Jane  10. 1889,  while  plalntlft 
was  In  pOBsessiim  of  said  land  under  said 
contract,  and  engaged  In  performing  tlie 
covenants  on  his  part  to  be  performed,  de- 
fendants notified  plaintiff  in  writing  that 
tbey,  defendants,  would  not  perform  aald 
contract  on  their  part,  and  then  and  there 
prevented  plaintiff  from  any  further  per- 
formance of  the  terms  of  said  contract  on 
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his  part;  and  that  eald  notice  baa  never 
been  retracted.  That  plaintiff,  within  a 
reasonable  time  alter  receipt  of  said  no* 
tice,  remored  and  vacated,  and  defendants 
entered  apon  and  took  possession  of  said 
lands  In  said  contract  mentioned.  There 
In  also  a  general  allegation  ol  performance 
(rf  all  theconditions  precedent  on  plaintiff's 
part  to  be  performed,  except  in  so  far  as 
be  was  prevented  by  the  acts  or  omissions 
of  defendants.  Defendants  demurred  gen- 
erally to  the  whole  cninplaint  and  sep* 
arately  apon  the  same  grounds  to  «aRh 
cause  of  action  therein  stated,  which  de- 
(oorrer  was  sustained  by  the  court  below, 
and,  upon  plaintiff  refusing  to  further 
amend,  final  Jadgmont  was  rendered  In  fa- 
Tor  of  defendants.  The  case  comes  here 
by  appeal  upon  the  judgment  roll  alone. 

The  first  objection  taken  by  the  de- 
murrer— tbatseveral  causes  of  action  have 
been  Improperly  united— is  dlspcwed  of  by 
the  statement  that  the  separate  causes 
of  action  stated  in  the  amended  complaint 
arose  out  of  the  express  or  implleii  terms 
and  conditions  of  the  same  contract.  In 
other  words,  the  first  cause  of  action  stat- 
ed Is  for  damages  lor  breach  of  the 
actual  terms  of  the  contract,  with  each 
item  of  damage  separately  and  specificulty 
allived,  and  all  summed  op  Into  one  gen- 
eral allegation  of  damages.  The  state- 
ment of  the  second  cause  of  action  is  on  a 
qu&Dtum  meruit,  and  particularizes  each 
item  of  work  and  labor  performed  and 
materials  furnished,  and  the  reasonable 
value  thereof.  Several  causes  of  action 
may  be  united  in  the  same  complaint, 
where  they  all  arise  out  of  contracts  ex- 
pressed or  Implied.  Code  Civil  Proc.  §  427, 
snbd.  1.  Under  tbesecond  objection— that 
the  complaint  does  not  state  facte  tiaffi- 
clent  to  constitute  a  cause  of  action— sev- 
eral questions  are  raised,  and  such  otthem 
as  are  necessary  for  us  to  consider  will  be 
taken  up  and  briefly  disposed  of  la  the  or- 
der In  which  they  are  presented. 

1.  "Theaetion  Is  prematurely  brought. " 
The  complaint  ehows  upon  Its  face  that 
the  action  was  brought  subsequent  to  the 
written  notice  of  the  repudiation  of  the 
contract  by  defendants,  when  the  plaintiff 
was  not  In  d^ault.  and  after  he  nad  re- 
moved from  and  vacated,  and  defendant! 
had  entered  upon  and  taken  possession  of, 
the  premises  neretofore  mentioned.  This 
constituted  such  a  breach  as  authorized 
the  plaintiff  to  Immediately  sue  without 
waiting  for  the  time  to  arrive  for  the  per* 
formance  of  the  othercondltlona.  Section 
1440.  Ciril  Code;  Hale  v.  Trout,  35  Cal.229; 
Bunge  V.  Koop,  4tt  N.  Y.  226;  Crist  v. 
Armour,  34  Barb.  878. 

2.  Nor  Is  there  anything  In  the  point 
contended  for,  that  defendants  had  until 
October,  1891.  within  which  to  dig  the  ditch 
and  furnish  the  water.  This  provision  of 
the  contract  Is  susceptible,  as  we  think, 
of  but  one  construction,  and  that  Is  that 
the  ditch  should  be  dug,  and  the  water 
famished,  when  the  time  for  Irrigation  by 
jilaintiff  arrived,  and  this  Is  fixed  by  the 
terms  of  the  contract  at  a  period  prior  to 
April  1,  18S9.  Chipman  v.  Emeric.  6  Cal. 
49.  is  not  in  point. 

8.  Nor  Is  the  point  well  taken  that  there 
Is  BO  allegation  ol  performance  or  excuse 


for  non-performance  ot  the  covenant  te 
protect  the  trees  and  vines  by  building 
around  lots  49  and  50  a  rabbit-tight  fence. 
The  contract  plainly  shows  that  the  fence 
was  Intended  solely  for  the  protection  ot 
the  vines  and  trees,  and  nntU  there  were 
vines  and  trees  to  protect  there  waa  no 
necessity  for  the  fence.  The  complaint  al- 
leges that  the  vines  died  (the  trees  never 
having  been  furnished)  for  the  want  of  the 
water  which  the  defendants  agreed,  but 
failed,  to  furnish.  Performance  of  this 
covenant  was  not  due;  therefore  not  nec- 
essary to  be  excused.  But  admitting  that 
it  was,  the  all^atlon,  **  was  ready  and 
willing  to  Irrigate,  prune,  cultivate,  and 
in  every  way  care  fur  said  vines  and  trees, 
as  promised  In  said  agreement,"  is  suffi- 
ciently broad  to  cover  this  obligation, 
Bunge  V.  Koop.  48  N.  T.  2K;  Crist  T. 
Armour.  84  Barb.  878;  Hale  v.  Trout,  85 
Cal.  229. 

The  only  other  point  which  we  propose 
to  notice,  that  the  suit  cannot  be  main- 
tained because  there  Is  no  all^atlunof 
mand  for  a  deed,  is  equally  as  untenable  as 
the  others.  Such  demand  was  unneces- 
sary. Wfayshoald  the  plaintiff  berequired 
to  do  that  which  the  defendants  have  ex- 
pressly notified  blm  in  writing  that  they 
would  not  do?  The  law  does  not  require 
the  performance  of  a  nseless  act,  and. 
when  it  is  made  to  appear  by  the  defend* 
ants*  own  act  that  the  demand  would 
have  been  refused,  then  they  cannot  be 
beard  to  object  that  no  demand  was  made. 
Parrott  v.  Byers.  40  Cal.  614;  Wood  v.  Mo> 
Donald,  66  Cal.  646,  6  Pao.  Rep.  458.  WhUe 
we  are  of  -Uie  opinion  that  the  flrst  cause 
of  action,  as  stated  in  the  amended  com- 
plaint. Is  not  entirely  free  from  defects, 
some  of  wblch  might  have  been  reached 
by  special  demurrer,  yet,  on  the  whole, 
we  are  satisfied  that  it  states  facts  snfll- 
clent  to  constitute  a  cause  of  action.  In 
relation  to  the  second  cause  of  action, 
which  is  a  statement  on  a  quAntvm  mer- 
nit,  we  have  been  unable  to  discover  any 
defect  whatever,— a  position  evidently  con- 
curred in  by  counsel  for  respondents,  for 
they  do  not  appear  to  have  urged  any 
very  serious  objection  to  it.  It  either 
cause  ot  action  state  facta  suffliHent  to 
constitute  a  cause  of  actlcm,  then  the  d^ 
murrer  should  have  been  overrnled.  We 
therefore  advise  that  the  Judgment  be  re- 
verned,  and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  overrule  the 
demurrer. 

Weconcnr:  Foote, C;  Vanclief, C 

Per  CuniAH.  For  the  reasons  given  In 
the  forefcniofr  opinion  the  Judgment  1r  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  overrule  the 
demurrer. 

  C88  Cal.  67J) 

Smith  et  al.  v.  Smith.  (No.  18,887.) 
(Sitprenw  Court  of  CaHf&mlla.  April  2, 18BL) 
Ventjh— CoDSTT  or  Dbfesdaht's  RMIDENCa. 
Under  Code  Civil  Proc.  Cal.  H  S93,  895. 
proridiDg  that  actions  to  recover  reu  property, 
or  for  tbe  determination  of  soy  right  therein^ 
may  be  brought  In  the  county  where  Oie  zeal  ee- 
tste  Is  situated,  but  "In  all  other  osees*  Uie  aiH 
Uoa  must  be  breegltt  In  UieooBntyof  defsadsBtfa 
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residence,  a  salt  to  compel  tbe  t«eonTeyanoe  of 
both  re&l  ana  personal  propertir,  and  for  an  ao- 
ooanting  of  the  rents  and  profits  by  defendant, 
and  a  personal  Indement  ag^nst  htm  for  the 
amount  found  to  be  aite,  must  be  brought  in  the 
connty  of  dflfendaat's  nrildanoe,  and  not  where 
the  land  is  aitoated. 

In  bank.  Appeal  from  Buperior  court, 
Tuolumne  county;  J.  F.  Rooney,  Judge. 

Law  A  Law  and  Jas.  H,  Badd,  for  ap- 
pellant. J.  a  Campbell  and  P.  W.  Ben- 
nett, lor  respundentB. 

Habribon,  J.  TtalB  action  was  com- 
menced In  Tnolnmne  county  against  tbe 
defendant,  who  was  then  a  I'esldeut  of  the 
county  of  Merced.  After  the  service  of  tbe 
summons  upon  the  defendaut,  and  at  the 
time  of  his  demurring  to  tbe  complaint, 
he  filed  an  affidavit  of  merlte,  and  de- 
manded In  writing  that  the  place  of  trial 
of  the  action  be  changed  from  Tuolumne 
county  ti>  Merced  coon  ty,  upon  theground 
that  Merced  was  tbe  proper  county  tor 
the  trial  ol  the  action,  and  supported  bis 
motion  by  an  affidavit  that  at  tbe  time 
of  thecomraencementof  the  action  be  was, 
and  bad  been  for  many  years  prior  there- 
to, a  resident  of  the  county  of  Merced. 
Tbe  motion  was  denied,  and  tbe  defend- 
ant has  appealed  from  tbe  order  denying 
the  same.  It  is  alleged  in  tlie  complaint 
that  In  July.  1876,  one  D.  O.  Smith,  under 
whom  the  plaintiffs  claim,  was  tbe  owner 
and  In  possession  of  certain  real  estate 
In  Tuolumne  county,  end  certain  eHtate  in 
Merced cuunty.  and  certain  personal  prop- 
erty consisting  of  upwards  of  26,000  sbeep, 
together  with  horses,  wagons,  harnesses, 
and  camp  equipage,  and  was  at  the  same 
time  Indebted  to  the  defendant  In  tbe  sum 
of  ¥31.000,  and  to  other  persons  In  tbe  fur- 
ther sum  of  *33.000;  and  that,  "for  tbe 
purpose  of  securing  the  payment  of  said 
Indebtedness, "It  was  agreed  between  said 
D.  O.  Smith  and  the  defendant  that  said 
D.  O.  Smith  "'should  deed  byconreyance 
absolute  on- Its  face,  but  which  in  fact 
■bonld  be  a  mortgaKe,  all  his  right,  title, 
and  interest  in  and  to  all  of  said  real  and 
personal  property  to  the  defendant,  who 
was  to  carry  on  the  bosineBS  of  said  D.  6. 
Smith,  to-wit,  that  of  sheep-ralsiug,  and 
pay  from  the  proceeds  of  said  business  all 
the  indebtedness  of  said  D.  0.  Smith,  and, 
when  said  indebtedness  had  been  fully 
paid  and  discharged  by  the  defendant,  be 
was  to  reconvey  all  of  said  property,  real 
and  personal,  and  the  increase  thereof,  to 
saidD.  G.  Smith;"  that  "in  furtherance 
of  and  in  accordance  with  said  agreement, 
and  with  the  purpose  and  Intent  of  com- 
plying with  Its  terms  and  securing  the 
payment  of  said  indebtedness,  said  D.  G. 
Smith  executed  and  delivered  tuthedefend- 
ant  conveyances  absolute  on  their  face, 
but  which  were  In  fact  mortgages,  convey- 
ing all  tbe  aloreBald  real  and  personal 
property  to  tbe  defendant,  and  said  prop- 
erty was  then  delivered  to  tbe  defendant, 
and  tbat  the  defendant  has  everslnce  been 
in  possession  thereof,  and  has  had  the  use 
and  received  the  proceeds  and  Increase 
thereof,  for  tbe  purpose  of  complying  with 
the  terms  of  said  agreement."   The  com- 

£lalnt  further  alleges  tbat  "the  defendant 
aa  received  from  said  property,  and  from 
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the  proceeds  and  Increase  thereof,  large 
sums  of  money  which  greatly  exceed  alt 
tbat  was  necessary  to  carry  on  said  busi- 
ness and  pay  theexpenses  thereof,  and  also 
to  pay  all  the  indebtedness  of  said  D.  G. 
Smith;"  tbat  thed<Kendantever  since  said 
conveyance  to  blm  "has  had  and  now  re- 
tains tbe  sole  and  exclusive  ub**,  pusses- 
slon.  and  benefit  of  all  of  said  pniperty, 
and  of  all  tbe  proceeds  and  Increase  there- 
of."' Upon  tbis  complaint  the  plaintiffs 
pruy  for  a  Judgment  ugainBt  tbe  defendant 
tbat  it  be  decreed  tbat  tbe  absolute  con- 
veyances aforesaid  wei-e  and  are  mort- 
gages, and  that  tbe  indebtedness  whirh 
tbey  were  given  to  secnre  has  been  fully 
paid,  and  the  defendant  convey  said  real 
and  personal  estate,  together  with  the 
proceeds  and  Increase  thereof,  to  tbe  plain- 
tlOs,  and  tbat  tbe  defendant  account  to 
the  plaintiffs  for  all  of  said  real  estate, 
and  the  rents.  Issues,  and  profits  thereof, 
and  all  of  said  personal  property,  aud  the 
proceeds  and  increase  thereof,  and  thkt 
plaintiffs  have  Judgment  against  him  for 
such  sum  as  shall  be  found  to  be  due  upon 
such  accounting,  after  satisfying  such 
mortgage  indebtedness. 

It  does  not  appear  from  the  complaint 
whether  the  conveyanceof  the  real  t«tate 
was  distinct  from  that  of  the  personal 
property,  or  whether  tbe  conreyauce  of 
theroal  estate  In  Tuolumne  county  was- 
hy a  separate  Instrumeat  from  tbat  which 
conveyed  tbe  real  estate  In  Merced  county, 
the  averment  belog  tbat  said  D.  G.  Smith 
did  execute  to  the  defendant  conveyances 
"conveying  all  tbe  said  real  and  personal 
property."  Whether  we  construe  this 
averment  as  an  allegation  that  eacb  con- 
veyance inclnded  both  real  and  personal 
property,  or  tbat  one  conveyance  em- 
braced only  real  estate,  while  the  personal 
property  was  conveyed  by  another,  is  Im- 
material for  the  purpose  of  determining 
this  appeal.  Section  892,  Code  CivU  Proc., 
provides  tbat "  actions  for  the  loUowlng 
causes  must  be  tried  In  the  county  in 
which  the  subject  of  the  action,  or  some 
part  thereof,  Is  situated,  sublect  to  tlie 
power  of  tbe  court  to  change  tbe  place  of 
trial,  as  provided  In  this  Code:  (1)  For 
the  recovery  of  real  property,  of  an  estate 
or  interest  therein,  or  for  tbe  determina- 
tion in  any  form  of  such  right  or  Interest, 
and  for  injuries  to  real  property."  Sec- 
tion 396.  Id.,  provides  that  "In  all  other 
cases  the  action  must  be  tried  in  the 
county  In  which  the  defendants,  or  some 
of  them,  reside  at  the  commencement  of 
the  action." 

The  general  spirit  and  policy  of  the  stat- 
ute I  b  to  give  to  tbe  defendant  the  right 
of  having  all  personal  actions  against  him 
tried  in  the  connty  of  his  residence.  Pro- 
Tlslon  Is  made  for  tbe  trial  of  actions 
affecting  real  estate  in  the  county  wbere 
the  laud  is  situated,  and  lor  the  trial  of 
certain  other  dcBlgnated  actions  In  the 
county  where  tbe  cause  of  action  arose, 
but  the  general  rule  tor  the  place  of  trial  la 
prescribed  in  section  395  by  the  declara- 
tion that  "In  all  other  cases**  the  action 
must  be  tried  in  the  connty  In  which  the 
defendant  resides  at  the  commencement  of 
the  action.  Tbhi  section  is  general  and 
cumprehensiTe  in  its  terms,  and  embraces 
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■aXl  other  casee  than  those  which  are  Bpeci- 
fled  In  the  three  preceding  sections.  It  Is 
Intended  to  protect  the  defendant  against 
the  exiiense  and  Inconvenience  of  being 
compelled  to  go  to  a  distant  county  tode- 
fend  himself  against  an  action  that  might 
becommeDced  against  him  thciHi,  and  Is 
in  arcurdance  with  the  principles  that  ob- 
tain wherever  the  common  law  prevails, 
that  the  plaintiff,  who  wonld  seek  redress 
from  a  defendant,  must  seek  It  Inthecoon- 
ty  where  he  resides.  When,  however,  the 
subject-matter  of  the  actlou  Is  local,  and 
the  Judgment  which  Is  sought  Is  to  oper- 
ate directly  upon  that  subject-matter,  It 
Is  provided  that  the  action  shall  be  tried 
In  the  county  where  the  subject-matter  of 
the  action  is  situated.  This  being  an  ex- 
ception to  the  general  rale,  the  conditions 
nnder  which  the  exception  la  claimed  mast 
be  clearly  and  distinctly  shown.  The 
plaintiff  cannot,  by  uniting  In  his  com- 
plaint matters  which  form  the  subject  uf 
a  personal  action  with  matters  which 
form  the  subject  of  a  local  action,  compel 
the  defendant  to  buve  both  those  matters 
tried  in  a  county  other  than  that  In  which 
he  resides.  It  Is  ouly  when  real  estate 
alone  is  the  subject-matter  of  the  action 
that  the  provisions  of  section  392  can  be  In- 
voked against  a  defendant  who  resides  in 
a  county  different  from  that  in  which  the 
land  Is  situated.  II,  in  bis  complaint,  the 
plaintiff  Join  with  soch  a  cause  of  action 
another  which  Is  not  embraced  in  its  pro- 
visions, or  if  he  also  seeks  a  remedy 
against  the  defendant  upon  matters  which 
are  not  embraced  within  the  provisions  of 
this  section,  his  action  becomes  one  of 
those  "other  cases"  provided  for  in  sec- 
tion 3^,  which  the  defendant  is  entitled  to 
have  tried  In  the  county  of  his  residence. 

It  is  evident,  upim  tiie  examination  of 
the  complaint  herein,  that  theprimary  ob- 
ject of  the  action  Is  to  obtain  from  the  de- 
fendant au  accounting  of  his  tranRactlons 
In  carrying  on  the  business  of  sheop-raifi- 
Ing  underthe  aKreenientof  July,lH7C,  with 
a  personal  Judgment  against  him  for  the 
excess  that  upon  such  accounting  may  be 
found  to  have  been  receive<l  by  him  above 
the  amount  required  to  discharge  the  ln< 
debteclnesB  of  his  Rrantor.  aud  that  he  re- 
convey  the  property  to  the  plaintiffs.  The 
basis  of  the  plnlntlfls*  cause  of  action 
against  the  defendant  is  contained  In  their 
allegation  that  "he  has  received  from  said 
property  and  from  the  proceeds  and  in- 
crease thereof  large  sums  of  money,  which 
said  sums  greatly  exceed  all  that  was  nec- 
essary to  carry  on  the  said  business  and 
pay  the  expenses  thereof,  and  also  to  pay 
all  the  Indebtedness  of  said  D.  G.  Smith, 
covenanted  to  be  paid  In  said  agreement." 
The  "proceeds  and  Increase"  of  the  per- 
sonal property  are  treated  in  the  com- 
plaint as  distinct  from  the  "rents.  Issues, 
and  proflt8''ot  the  real  estate.  Ttls  under 
this  allegation  that  the  plaintiffs  demand 
an  accounting  from  the  defendant,  and 
ask  thatthey  may  "havejudgment  against 
him  for  such  sum  as  shall  be  found  to  be 
due  upon  such  accounting."  An  action  for 
an  accounting  Is  a  proceeding  In  equity, 
and  is  esfientially  a  personal  action.  The 
defendant  baa  the  right  onder  section  395. 
Code  cavil  Proc.,  to  have  such  action  tried 


In  the  county  of  his  residence.  Tbeplidn- 
tlff  cannot  deprive  him  of  this  right  by  unit- 
ing in  his  complaint  with  such  action  a 
demand  for  an  accounting  for  certain 
rents,  Issues,  and  profits  alleged  to  have 
been  received  by  the  defendant  from  cer- 
tain real  estate  situated  In  another  coun- 
ty, and  that  he  be  adjudged  to  reconvey 
said  real  estate.  Unless  the  cause  of  ac- 
tion set  forth  in  the  complaint  falls  wholly 
within  the  provlalons  of  section  802.  or  ut 
one  of  the  two  next  succeeding  sections, 
the  provisions  of  section  395  prevail.  In 
Asburst  V.  Gibson,  67  Ala.  684,  this  prin- 
ciple was  discussed.  The  statutes  of  that 
state  provided  that  the  complainant 
might  file  his  bill  for  the  foreclosure  of  a 
mortgage  of  real  property  in  the  county 
in  which  the  real  estate,  or  a  material  pur^ 
tion  thereof,  was  altuated.  Id  that  case 
a  bill  to  foreclose  a  mortgage  of  real  and 
personal  property  was  filed  In  a  county 
other  than  that  In  which  the  defendants 
resided.  The  court  say:  "The  locality  of 
the  real  estate  and  of  residence  alike  con- 
fer jurisdiction,  and  the  complainant  may, 
at  bis  pleasure,  elect  the  one  or  the  other 
jurisdiction.  The  right  of  election  is  limit- 
ed to  suits  the  the  subject-matter  of  which 
is  real  estate,  and  does  not  embrace  other 
suits  having  a  different  subject-matter. 
•  *  •  Land  must  be  the  subject-matter, 
and  the  exclusive  subject-matter,  of  suit, 
or  the  Jurisdiction  conferred  by  the  act 
does  not  attafh.  Bemedles  must  be  par- 
sued  In  the  district  of  the  residence  of  a 
material  defendant,  it  land  and  personal 
property  are  the  snbject-matter  of  suit. 
Jurisdiction  of  the  one  cannot  draw  to 
the  court  Jurisdiction  of  the  other.  A 
mortKage  may  embrace  a  very  Inconsid- 
erable quantity  of  laud  of  Inslenlflcant 
value,  and  personal  property  of  very  large 
value.  It  could  not  properly  be  said  a 
suit  for  foreclosure  or  lor  redemption  had 
for  Its  subject-matter  land.  Its  subject- 
matter  is  land  and  personal  property,  and 
in  such  a  case  It  would  contravene  the 
spirit  and  policy  of  our  legislation  tn  sub- 
ject parties  to  suit  In  the  county  In  which 
the  land  Is  situated  without  tbe  euunty  of 
their  residence. "  This  case  was  cited  with 
approval  In  the  case  of  Le  Breton  v.  Supe- 
rior Court,  66  Cal.  27,  4  Pac.  Rep.  777. 
wbi-re  it  was  held  that  an  action  against 
a  trustee  for  an  accounting  on  botli  real 
and  personal  property  was  properly 
brought  in  the  county  where  the  defendant 
resided.  It  was  held  In  Baker  v.  Insurance 
Co..  73  Cal.  182, 14  Pac.  Rep.  686.  that  an 
action  for  the  purpose  of  procuring  a  re- 
conveyance of  land  that  had  been  con  veyed 
by  absolute  deed  as  securttyfor  a  debt,  up- 
on the  averment  that  the  debt  hod  been 
paid,  should  be  tried  In  the  county  where 
theland  was  situated.  Inthatcabetheonly 
issue  preuented  wrs  as  to  the  right  of  a  re- 
conveyance after  the  payment  of  the  debt, 
the  court  saying:  "The  land  Is  the  aab- 
Ject-matter  concerning  which  the  contest 
is  waved,  and  it  is  situate  in  San  Joaquin 
county."  We  do  not  Intend  to  question 
the  correctness  of  that  decision,  but  we 
are  not  Inclined  to  extend  Its  doctrine  ao 
as  to  Include  an  action  for  an  accounting 
and  apersonal  Judgment  thereon,  brought 
against  a  defendant  in  a  county  other 
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tban  that  of  bis  residence,  rimply  because 
a  portion  of  tbe  property  fur  whicb  be 
has  to  accoant  le  land  situate  in  that 
coanty.  Tbe  order  of  the  snperior  court 
denying  the  motion  is  therefore  reversed, 
and  It  la  directed  to  make  an  order  chang- 
ing the  place  of  trial  from  Tuolumne 
county  to  Merced  eonnty. 

We  concur:  Patebbon,  J.;  Bharfstbih. 
J.;  Db  Hatbn,  J.;  McFabland,  J.;  Oa- 

BODTTB,  J. 

n  0»I.  514   

Falk  V,  Bbib,  Treasurer.  (No.  14,008.) 
(JBwprem  Court  of  VaHfornia.  March  18,  ISBL) 

ElBOTIOSS— RseiSTBATION— APFOIHTiniTT  OF 
0FFICBR8, 

1.  ActCal.  UarchlS,  1873,  (St.  1877-78,  p.  390,) 
requires  (section  6)  the  botu^  of  election  com- 
missioners of  the  city  and  coanty  of  San  Fran- 
dBCO  to  pass  on  cases  of  alleged  Illegal  registra- 
tion on  the  precinct  registers,  brought  before  It 
by  the  register  of  voters,  and  (section  29)  on  the 
action  of  the  registrar  in  cancelling  names  apon, 
or  adding  names  to,  the  register,  and  is  author- 
ized to  "appoint  clerka  or  other  assistants  to  the 
registrar, "  to  enable  tiim  to  ascertain  the  cor- 
reetness  of  tiie  registers.  Section  13  authorizes 
the  board  to  select  all  eleoUon  offloen  "provided 
for  by  law. "  Held,  that  the  hoard  cannot  ap- 
point persons  to  advise  or  assist  the  board,  in  the 
selectioa  and  appointment  of  olBoers  of  election, 
or,  independently  of  the  registrar,  to  scrutinize 
the  roll  and  detect  fraud  In  r^istratlon. 

3.  Not  is  such  authority  given  the  board  by 
section  38,  providing  that  all  provirious  for  carry- 
ing oat  the  registration  and  election  laira  shul 
be  made  by  the  board. 

In  bank.   Application  for  mundamuB. 
Oliver  P.  Evans,  for  plaintiff.  George 
JPToaroQy,  for  respondent. 

Db  Haten.  J.  Application  for  a  writ  of 
mandate,  cummanillng  tho  defendant,  ua 
treasurer  of  the  city  and  county  of  San 
Francisco,  to  pay  to  plalntltt  certain 
audited  demands  held  by  him  against 
said  city  and  county.  It  appeant  from 
the  pf^tition  that  on  September  0, 1886,  the 
board  of  election  commissioners  for  said 
city  and  county  resolved  "  that  an  agent  be, 
and  he  Is  hereby,  employed  and  commls- 
Bloned  by  the  board  of  election  commlB- 
sioncra  of  the  city  and  county  of  San 
Francisco,  with  such  clerical  asslutauce  as 
may  be  necessary,  not  to  exceed  fifteen 
clerks  to  be  appointed  by  this  board,  to 
take  all  necessary,  active,  and  efficient 
nieasnres  to  scrutinise  the  rolls  and  to 
prevent  frauds  In  tbe  present  registration 
for  tbe  Gomloa:  general  election,  and  for 
the  purpose  of  enabling  this  board  to  dis- 
charge Its  duties  In  connection  with  the 
appointment  of  precinct  boards  of  regis- 
tration satisfactorily.  Said  agent  sbali 
detail  a  anfflclent  number  of  clerks  to  as- 
sist the  commlssloD  In  tbe  discharge  of  its 
duty  In  selecting  said  precinct  boards,  and 
that  In  this  behalf  the  registrar  is  request- 
ed to  furnish  him  and  bis  assistants  such 
Information  and  facilities  as  will  enable 
them  properly  to  discharge  their  datiea." 
On  September  15,  1886,  the  said  board  by 
resolatlon  employed  tbe  plaintiff,  bis  as- 
signor. Smith,  and  14  others,  "for  tbe 
purpose  of  scmtlnUingthe  roll  and  detect- 
fng  fraud  in  tbe  present  reglntration,  and 
also  to  assist  aud  advise  tbepreaent  board 


of  election  commissioners  in  tbe  selection 
and  appointment  of  precinct  boards  of 
registration  and  ofDcers  In  tbe  general 
election."  The  defendant  has  demurred 
to  the  petition,  and  in  passing  upon  this 
it  Is  necessary  to  determine  whether  tbe 
board  of  elPctlDncouimlssloners  of  tbeclty 
and  cf>nuty  of  Sau  Francisco  were  author. 
Ised  by  the  act  of  Mait-h  18, 1878.  (St.  1877- 
78,  p.  299.)  to  appoint  or  employ  petition- 
er and  his  assignor.  Smith,  to  discharge 
tbe  duties  named  in  the  resolutlonB  al- 
ready referred  to.  It  Is  sutScient  for  the 
question  in  hand  to  say  that  by  section  S 
of  tbts  act  tbe  eatd  board  Is  required  to 
pass  upon  such  cases  of  alleged  Illegal  reg- 
istration upon  precinct  registers  as  may 
be  brought  betore  It  by  the  registrar  of 
voters,  and  by  section  29  the  said  board 
must  pass  upon  the  action  of  the  regis- 
trar In  either  cancelling  names  npon  or 
adding  other  names  to  the  precinct  regis- 
ters received  by  him  from  tbe  board  of 
precinct  registration.  And  under  this  sec- 
tion It  may  also  appoint  clerks  or  other 
assistants  to  tbe  registrar,  to  enable  him 
to  ascertain  the  correctness  of  such  pre- 
cinct registers.  Scbmitt  v.  Dunn,  55  Cal. 
651.  The  said  board  is  also  empowered 
by  section  12  of  the  act  under  considera- 
tion to  "select  all  election  officers  provi- 
ded for  by  law  for  said  city  and  county, 
*  *  *  and  if  the  Ust  furnished  them  by 
tbe  registrar  does  not  contain  a  sufficien- 
cy of  names  of  respectable  and  fit  persons 
for  election  officers,  they  must  take  meas* 
ures  to  secure  the  names  of  proper  per- 
sons."  The  resolutions  nnder  which  the 
petitioner  and  bis  asadgnor  were  appoint* 
ed  show  that  such  appointments  were  not 
made  to  assist  the  registrar  In  tbe  dis- 
charge of  any  of  the  duties  Imposed  upon 
that  officer  by  section  29,  already  referred 
to.  nor  is  it  claimed  in  the  petition  that 
any  such  assistance  was  In  fact  rendered 
by  either  of  them  ;  therefore  their  appolnt- 
ment  cannot  be  considered  as  specially 
authorized  by  that  section. 

Section  8S,  which  provides  that  "all  pro- 
visions for  carrying  cot  the  r^lstratlon 
and  eletrtlon  laws  In  said  city  and  county 
of  Son  Francisco  shall  be  made  by  the 
board  of  election  comuilsslonerH,  and  de- 
mands on  the  treasury  authorized  or  al- 
lowed by  them  for  such  purposes  shall 
have  the  sameforceand  ettect  as  if  author- 
ized and  allowed  by  tbe  board  of  super- 
visors," does  not,  HO  tarns  concerns  the 
question  with  wlilch  we  are  now  dealing, 
add  anything  to  the  powers  given  said 
commissionorH  by  the  preceding  sections 
to  which  we  have  referred.  From  this 
general  reference  to  the  powers  conferred 
upon  the  board  of  election  commissioners, 
by  the  act  of  March  18, 1878,  we  tblnk  It 
very  clear  that  no  express  aothorlty  la 
conferred  by  that  act  on  said  board  to 
appoint  an  agent  for  tbe  purpose  named 
in  the  resolution  first  quoted,  or  to  ap- 
point any  person  or  persons  to  advise  or 
assist  said  board  In  the  selection  and  ap- 
pointment of  any  officers  of  election,  or. 
Independently  of  the  registrar,  to  scruti- 
nise the  rolls  and  detect  fraud  In  the  r^- 
Istratlon.  And  we  think  it  equally  dear 
that  no  such  authority  Is  given  to  said 
board  by  Implication,  as  betniB  Incident  to 
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or  appropriate,  to  be  exercised  In  connec- 
tion with  aoj  of  the  express  powers  con- 
ferred upon  nach  board.  Undoubtedly  the 
purpose  of  tlie  statute  under  consldern- 
tlon  la.  as  stated  by  the  attorney  for  pe- 
titioner and  oxpreased  in  its  title,  '*to  ren- 
ulate  the  registration  of  rotera  and  to 
BBCure  the  purity  of  elections  In  the  c<ty 
and  county  of  San  Francisco; "  but,  for 
the  purpose  uf  effecting  this,  the  act  Itself 
makes  mluute  iirovlsions  Tor  the  appolnt- 
meuCofall  officers  contemplated  by  it  as 
necessary  for  Its  enforcement,  and  for  the 
employment  of  all  clerks  anil  other  assist- 
ants to  the  offlcera  named  In  It,  and  as- 
Bl^nsto  each  officer  Ills  appropriate  da- 
ties.  By  this  asal^inent  the  registrar 
of  voters  has  devolved  upon  him  the  duty 
to '^constantly  Inform  himself,  by  exami- 
nation and  inquiry,  as  to  the  condition  of 
the  precinct  re^sters,  and  the  lejeality  of 
the  names  therein,  or  demanding  to  be 

glared  thereon,  and  shall  see  that  none 
nt  leffal  voters  are  registered,"  and,  to 
enable  him  to  discharge  this  daty  he  Is  al- 
lowed a  clerk  **and  such  other  clerical  as- 
sistance as  shall  be  found  necessary, 
•  •  *  to  be  allowed  and  aathorlxed  by 
the  board  of  election  commissioners  of 
said  city  and  county."  Section  3,  Act 
March  18, 1878.  But  these  clerks  are  to  be 
appointed  by  the  registrar,  and  not  by 
the  board  of  election  commisHlonera. 
Schmltt  T.  Dunn,  supra.  If,  In  the  i>er- 
formance  of  his  duty  of  making  constant 
examination  and  inquiry  Into  the  proceed- 
ings tobchlng  registration,  the  rpglatrar 
shall  "have  reason  to  believe"  that  lu  any 
particular  case  a  person  has  been  Improp- 
erly registered,  be  Is  required  to  cite  snch 
person  before  the  board  of  election  com- 
missioners, and  it  then  becomes  the  duty 
of  such  board  to  pass  upon  the  catte  thus 
presented,  and  substantially  the  same 
duty  Is  devolved  upon  the  board  In  ap- 
proving or  disapproving  the  act  of  the 
registrar  In  cancelling  names  npon  or 
making  additions  to  the  precinct  reglBters 
returned  to  him.  It  would  seem  that  the 
law.  In  assigning  the  duties  mentioned 
to  the  registrar,  does  not  contemplate 
that  the  buard  of  election  commissioners 
should  also  be  charged  with  the  same 
duty  of  making  a  general  t\nd  vigilant  in- 
Qulry  In  relation  to  the  matter  of  i-egis- 
tration.  Nor  la  it  at  all  necessary  that 
the  board  should  have  the  authority  to 
appoint  persons  to  discharge  the  very  du- 
ty which  Is  plainly  enjoined  upon  the  rejr- 
Istrar.  in  order  that  such  board  may  ob- 
tain information  to  enable  it  to  properly 
dispose  of  cases  brought  before  it  by  the 
registrar  for  decision.  The  law  evidently 
Intends  that.  In  a  case  thus  brought  to  Its 
attention,  the  board  shall  act  upon  such 
appropriate  evidence  as  may  upon  the 
hearing  be  submitted  to  It  by  the  regis- 
trar and  the  other  party  to  the  pniceed- 
ing.  It  is  also  clear  to  us  that  the  board 
bad  no  Implied  authority  to  appoint  the 
assignor  of  petitioner  and  the  other  per- 
sons named  In  the  resolution  or  Septem- 
ber 16, 1880.  to  assist  the  board  In  the  se- 
lection and  appointment  of  precinct  boards 
of  registration  and  other  officers  for  the 
general  election.  The  duty  of  appointing 
such  election  officers  Is,  by  the  act  ander 


consideration,  devolved  npon  the  board 
of  election  cnmmiasloners,  and  the  board 
was  not  authorized,  as  an  Incident  to 
this,  to  employ  any  person  to  advise  It  in 
relation  to  the  proper  performance  of  this 
duty.  What  measures  the  board  would 
be  authorized  to  take  to  seenre  the  names 
of  proper  persons  to  serve  In  snob  posi- 
tions. If  the  registrar  should  neglect  to 
furnish  the  liut  of  names  of  persons  pos- 
sessing the  necessary  quallflc&tlons.  aa 
provided  by  section  11  of  the  act  here  con- 
strued, we  need  not  consider,  as  it  is  not 
alleged  that  any  such  failure  necessitated 
the  action  of  the  board  now  under  retrlew. 
In  Falk  r.  Strotbcr.  81  Cal.  MS,  23  Pae. 
Rep.  676,  and  24  Pac.  Rep.  110.  nothing 
was  decided  contrary  to  the  conclusions 
announced  here,  the  court, in  that  cose  ex- 
pressly saying;  "Whether  or  not  the 
payment  of  the  demand  cuuld  be  prevent- 
ed or  enforced  at  any  other  stage  of  its 
history  Is  a  question  which  does  not  arise 
here."  Demurrer  to  the  petition  sus- 
tained, and  lodgment  for  the  defendant, 
denying  the  application  for  the  writ  of 
mandate  asked  for  in  petition. 

We  concur.  Beatty,  0.  J.;  Shaep- 
8Tii:i.-«,  J.;  Habbison,  J.;  Gabootte,  J.; 
MuFabland,  J. 

88  Cal.  484 

Hall  et  aJ.  v.  Wallace.   (No.  13,084.) 
(Supreme  Court  of  Calif  omta.   March  25,  1891.) 
Stathts  op  Fradds  —  Parol  Sale  op  Laxds  dt 

AOBNT  WITHOOT  WrITTSN  AOTHOBITY— TeXANCT 

AT  Will, 

1.  A  verbal  contract  by  an  agent  for  the  sale 
of  lands  whenevertbe  ovroer  shall  perfect  his  ti- 
tle thereto  is  invalid  under  the  acauite  of  fraads. 
Civil  Code  Cal.  S  162*. 

a.  A  contract  for  the  sale  of  lands,  made  by 
RQ  agent  having  no  authority  in  writing,  is  in- 
valid under  the  statute  of  frauds.  Id.  S  1634, 
subd.  5. 

3.  The  entry  on  land  under  a  wbal  ooutraot 
to  porchase  maiKB  the  pofMUiin  posBeaston  a  bea- 
ant  at  wUL 

Department  3.  Appeal  from  soperlor 
court,  Contra  Costa  county;  Jobbph  P. 
Jones.  Judge. 

PIiWp  Teare,  for  appellant.  Wm.  A  €f&>. 
LevistoB,  for  respondents. 

Shakpstein,  J.  This  is  an  appeal  from 
a  judgment  and  orderdenylng  d^eadaiit'a 
motion  for  a  now  trial  In  an  action  of  un- 
lawful detainer.  The  ptalntlffa  allege  that 
on  or  about  the  1st  day  of  May.  1886. 
they,  fay  a  verbal  agreement  and  lease, 
feased  and  demised  to  the  defendant  cer- 
tain premises  now  In  his  possession,  to 
have  and  to  hold  at  Che  will  of  the  plain- 
tiffs. That  plaintiffs  on  the  7th  day  of 
January,  1SS8,  terminated  said  lease  by 
giving  defendtint  a  notice  In  writing  to  re- 
move from  the  said  premises  wltliin  a  pe- 
riod of  unemonth  from  thefiald  date;  and 
on  the  28th  day  of  March.  1S88,  three  days' 
notice  in  writing  was  given  by  plaintiffs 
to  defendant,  requiring  and  d.t:naDding  of 
talm  possession  of  said  premises,  bat  ds- 
fendantneglected  and  refuMed  fortbe  space 
of  three  days  after  said  demand  was 
served  on  him,  and  ever  since  baa  neglect- 
ed and  refused,  to  surrender  possession  of 
said  premises;  wherefore  plalntlfta  pray 
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ratltallon  thereof,  etc.  Each  and  evory 
material  allc^atiou  of  the  complaint  Is 
specifically  denied  by  the  defendant.  And 
delendant,  further  answering,  alleges  that 
beentered  Into  possession  ol  said  premlnes. 
and  made  valnable  Improvements  there- 
on, ODdRr  a  verbal  agreement  with  one 
WateoD.  an  aftent  of  plaintiff  Carpentier, 
to  purchase  the  same  whenever  said  Car- 
pentier had  perfected  his  title  thereto.  De- 
fendant further  allefces  that  be  has  always 
been  ready  and  willing,  acd  1b  now 
ready  and  willing,  to  pay  for  eaid  land 
the  price  which  he  agreed  to  pay  there- 
for. Upon  these  issues  the  parties  went 
to  trial  before  a  Jury,  which  returned 
a  verdict  for  the  plaintiff  for  the  restlta- 
tloD  of  the  premises  without  damages, 
npOD  which  A  lodgment  was  entered 
that  the  plalotitto  recover  from  the  de- 
fendant the  restitution  of  the  posaeft- 
slon  of  said  premises.  The  contention 
of  appellant  is  that  he  "did  not  occupy 
the  premises  as  a  tenant  at  will  or  for  a 
term,  but  on  a  definite  verbal  agreement 
to  purchase  the  laud  improved  by  him." 
A  verbal  contract  forthe  sale  of  real  prop- 
erty, or  for  an  Interest  therein,  is  invalid ; 
and.  If  made  by  an  agent  of  the  party 
sought  to  be  charged,  is  Invalid  unless  the 
authority  of  the  agent  be  in  wrItlnK.  sub- 
scribed by  the  party  sought  to  be  charged. 
Civil  Code,  §  1624,  subd.  5.  Hern  there  was 
no  written  agreement  to  sell  by  the  owner 
of  the  property,  or  anthorlty  In  writing  to 
an  agent  to  sell.  The  alleged  agreenient  is 
doubly  invalid,— (1)  It  was  not  in  writing, 
f2)  It  was  not  made  by  an  agent  having 
anthorlty  Id  writing  to  make  it.  We  think 
the  entry  and  holding  of  the  defendant  un- 
der a  void  afsreement  constituted  him  a 
tenant  at  will.  That  being  so,  the  record 
presents  no  error  committed  by  the  court 
which  coQtd  affect  the  eubHtantlal  righta 
of  the  parties.  Jadgment  and  order  af- 
firmed. 

We  concur:    Da  Hatbn,  J.;  MoFab- 

LAHD,  J. 

(88  CaL  MS)  — — 

Jd  re  No&H'B  Ebtatb.  (No.  12.999.) 
(Supreme  Court  of  CaUfomia.  ICwoh  37, 189L) 
Kxaciwws—DigcHABea— Widow's  Auawanoi. 

Where  a  wife,  broause  of  Kparatltm  from 
her  husband,  and  not  of  the  valoe  of  his  estate, 
baa  been  adjadged  not  entitled  to  an  allowance 
tor  her  aopport,  she  caonot  sue  to  set  aside  a 
decree  ol  final  distrlbation  discharging  tbe  9x- 
eontors,  on  the  ground  that  property  belonging  to 
the  estate  was  fraudulently  excluded  from  the 
inventoFT  and  sppralBement,  since  she  is  not 
affected  Dy  tbe  decade. 

CommissIoneTB*  decision.  Department 
t.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  J.  Y,  Coffky, 
Jodge. 

H.  B.  Blghtoa^  for  appellant.  PUlaborj 
A  Bl&DdiBg^  for  respondent. 

Bklcbbr,  C.  Most  of  the  questions  1n- 
▼olved  in  this  case  were  considered  and 
passed  upon  in  the  case  o!  the  same  Utle* 
reported  In  78  Cal.  588. 16  Pas.  Bep.  SK7. 
It  Is  now  farttMF  abown  that  one  of  the 
eifleatonof  Joel  Noah's  wlU,  William  H. 
Mocimidlsd  Ml  tlw  IfltoC  October,  1887; 


that  the  two  surviving  executors  proceed- 
ed to  settle  uptheestate;  that  on  the  2Stb 
of  November,  1887.  they  presented  and 
filed  tbeir  final  account,  with  a  petition 
praying  that  the  account  be  settled  and 
the  estate  in  their  hands  be  distributed; 
that  upon  the  12th  of  December  following, 
after  due  and  regular  notice,  the  mattei 
came  on  to  be  heard,  and.  no  objections 
being  made  thereto,  a  decree  in  due  form 
was  made  and  entered,  settling  and  al- 
lowing the  accounts  of  the  executors,  and 
distributing  all  of  the  estate  remaining  In 
their  hands;  and  that  afterwards,  on  the 
14th  of  May,  IfiSS,  a  decree  In  proper  form 
was  made  and  entered,  dlscliarglng  the 
executors  from  all  liability  to  be  Incurred 
thereafter  by  them.  The  appellant,  aa 
widow  of  Joel  Noah,  deceased,  com- 
menced this  proceeding  by  filing  in  the  su- 
perior court,  on  the  12th  ol  June,  1888,  her 
petition  praying  that  the  decrees,  settling 
the  final  acruunt  of  the  executors  and  dis- 
tributing the  estate,  be  vacated  and  set 
aside,  and  that  she  as  such  widow  be  al- 
lowed out  of  the  estate  of  deceased,  fur 
her  support  and  maintenance,  the  sum  of 
$100  per  month,  to  take  el7ect  from  bis 
death,  on  the  28th  of  August,  1883.  The 
petition  sets  out  all  the  proceedings  In  the 
former  case,  and  then,  to  show  that  the 
petitioner  is  now  entitled  to  the  relief 
prayed  for.  proceeds  to  state  **  that  the  in- 
ventory and  appraisementof  the  property 
of  said  deceased,  returned  and  filed  herein 
on  the  ISth  day  of  November,  1883.  by  the 
executors  of  said  estate  as  aforesaid,  was 
false  and  untrue,  In  this:  That  said  in- 
ventory and  appraisement  did  not  Include 
and  set  forth  the  following  described 
property  beluuglng  to  said  deceased,  to- 
wlt,  cash  in  the  hands  of  the  said  William 
M.  Morris,  one  of  the  executors,  to  the 
amount  of  $8,550;  United  States  bonds 
In  the  hands  oT  said  William  M.  Morris,  be- 
lonslng  to  said  deceased,  to  the  amount 
of  $10,000;  cash  on  deposit  in  the  Loudon 
Sl  San  Francisco  Bank,  Limited,  belong- 
ing to  said  deceased,  to  the  amount  of 
$120,000,  which  was  drawn  out  of  said 
bank  by  said  Morris,  after  the  death  of 
iiald  deceased,  on  a  power  of  attorney, 
which  was  rendered  void  by  the  death  of 
said  deceased ; "  "that,  when  the  said  In- 
ventory and  appraisement  was  returned 
to  and  filed  in  tliis  conrt.  the  said  William 
M.  Morris,  one  of  said  executors,  knew 
that  the  money  and  property  described  In 
the  last  preceding  paragraph  belonged  to 
said  deceased,  and  knew  that  the  same 
should  have  been  described,  set  forth,  and 
Included  in  said  Inventory,  but  the  said 
William  M.  Morris,  knowingly,  deceitfully, 
and  fraudulently,  and  for  tbe  purpose  of 
deceiving  and  defrauding  your  petitioner 
and  the  court,  did  not  disclose  his  posses- 
sion thereof,  and  omitted  to  Include  the 
sams.  or  any  part  thereof.  In  said  Inven- 
tory in  order  to  Impose  upon  the  court, 
and  in  order  thnt  tbe  action  and  decision 
of  this  court  might  be  influenced  and  pr^- 
udlced  against  your  [>et1ttoner,  and  in  or- 
der that  the  court  might  be  made  to  be- 
Here  that  the  estate  of  said  deceased  was 
smaller  than  It  really  was:  and  the  said 
William  M.  Morris  then  and  there,  and 
thereaftCT,  connived  and  conspired  with 
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the  devisees  under  the  will  of  said  de- 
ceased to  deceive  and  impose  upcm  this 
conrt.  by  agreeing  upon  a  secret  and  clan- 
destlne  distrlbtitlon  of  said  money  and 
property  in  the  bauds  and  ander  the  con- 
trol of  the  said  Morris,  as  aforesaid,  and 
the  same  was.  in  pursuance  of  said  Iraud- 
nlent,  collusive,  and  clandestine  agree- 
ment, thereafter  distributed  by  said  Mor- 
ris to  said  devisees,  without  the  knowledge 
or  consent  of  this  court."  The  petition 
also  states  that  the  petitioner  did  not 
learn  of  these  facts  ontll  on  or  about  the 
£th  day  of  May,  1886,  and,  that,  notwlth- 
«tandins  she  exercised  ail  the  diligence  In 
her  power  In  searching  for  and  collecting 
testimony  to  establish  them,  she  did  not 
succeed,  and  could  not  have  succeeded  in 
doing  so,  until  immediately  before  the  12th 
uf  December,  and  that  It  was  im- 

possible for  her  to  cause  to  be  prepared 
and  filed  a  new  petition,  asking  for  an  id- 
luwance,  before  the  decree  of  distribution 
was  made  and  entered.  The  execntors  de- 
murred to  the  petition  on  the  ground  that 
It  did  not  state  facts  sufflcient  to  entitle 
the  petitioner  to  the  relief  prayed  for,  or 
to  any  relief;  and  when  the  petition  came 
on  to  be  heard  the  executors,  by  their 
counsel,  moved  the  court  for  a  dismissal 
thereof,  upon  the  ground  that  a  decree  of 
distribution  had  been  duly  given,  made, 
and  filed;  that  tlieexecutor.-t  had  been  dis- 
charged from  all  their  liabilities  as  such 
executors;  that  the  court  had  nu  jurisdic- 
tion to  hear  the  petition;  and  also  be- 
cause the  whole  matter  was  res  adJatH- 
cata.  The  court  granted  the  motion  and 
entered  an  order  dismissing  the  petition. 
From  thatorderthls  appeal  is  prosecuted. 
In  Willis  V.  Farley,  24  Cel.  491,  it  appeared 
that  an  action  was  commenced  to  fore- 
close a  mortgage  ugalnst  the  property  of 
an  estate,  and  process  was  served  on  one 
Shirley  as  administrator,  after  the  estate 
had  been  distributed  and  the  administra- 
tor discharged.  Itwassald:  "When  that 
action  was  commenced  and  the  deci-ee 
was  entered  there  was  no  such  adminis- 
trator, and  hence  the  whole  proceeding 
was  of  no  binding  validity,— It  was  to  all 
Intents  and  purposes  a  nullity ;  for,  by  the 
discharge  of  the  admlnlstratorB.  they 
were  aa  completely  separated  from  the 
business  of  the  estate  an  If  they  had  been 
dead;  and  J.  M.  Shirley  had  no  right  to 
appear  In  or  be  a  party  to  any  suit  as  the 
representative  of  the  eetato  whch  had 
passed  from  bis  hands,  and  respecting 
which  his  authority  had  long  before  then 
wholly  ceased.** 

It  Is  claimed  for  appellant  that  that 
case  Is  unlike  this,  and  not  In  point,  be- 
cause here  there  was  a  direct  application 
to  have  the  dlschurge  set  aside  on  the 
ground  that  part  of  the  estate  had  been 
concealed  and  kept  back.  But,  under  the 
clii:uni8tances  shown,  we  full  to  see  how 
this  fact  can  In  any  way  aid  the  appel- 
lant. On  the  former  appeal  It  was  held 
that,  under  the  statute,  only  those  who 
were  the  Immediate  family  of  the  deceased, 
nnd  were  by  law  entitled  up  to  his  deatli 
to  look  to  him  for  support  and  protec- 
tion, could  claim  any  allowance  for  sup- 
port out  of  the  estate.  And  the  court, 
after  reviewing  the  authorities,  said,  (73 


Cal.  589, 15  Pac.  Rep.  290:)  "It  Is  enough 
to  say  that— since  the  appellant  volun- 
tarily made  an  agreement  with  her  hus- 
band for  separation,  such  as  our  law  an- 
thorlzea,  received  and  enjoyed  the  benefits 
of  the  money  paid  for  her  support  during 
the  separation,  and  voluntarily  con- 
tinued to  iiveapart  from  him  without  any 
attempt  to  set  aside  the  agreement,  or  as- 
sume again  the  matrimonial  connection, 
or  even  to  demand  further  means  for  her 
separate  support— the  court  below  was 
Justified  In  holding  that  the  petitioner  did 
not  constitute  the  immediate  family  of 
the  deceased,  to  whom  was  to  be  contin- 
ued, during  the  settlement  of  the  estate, 
the  'reasonable  support' which  the  hus- 
band In  ordinary  cases  Is  presumed  to  fur- 
nish his  wife."  As  Is  readily  seen,  the  de- 
cision did  not  depend  upon  the  amount  or 
value  of  the  estate,  bat  rested  solely  upon 
the  tact  that  the  petitioner,  under  the 
statute,  was  not  entitled  to  the  relief  de- 
manded. Now  conceding,  as  claimed,  that 
It  was  the  duty  of  the  court  below,  when 
Informed  under  oath,  even  by  a  stranger, 
that  a  large  part  of  the  estate  had  been 
concealed  and  withheld  from  admlulstra- 
tion,  to  arrest  all  proceedings,  until  the 
truth  or  falsity  of  the  assertion  should 
be  ascertained,  and,  If  found  to  be  true,  to 
vacate  its  order  of  distribution  and  dis- 
charge, still  appellant's  rights  were  in  no 
way  affected  by  the  action  of  the  court, 
and  she  was  not  thereby  "aggrieved."  It 
results,  we  think,  that  the  appellant's  pe- 
tition was  properly  dismissed,  and  we  ad- 
rlse  that  the  order  be  afilFmed. 

We  concur:  Yanoubf,  C  ;  Foots,  G. 

Pkb  Curiam.  For  the  reasons  glrenlD 
the  foregoing  opinion  the  order  appealed 
from  is  affirmed. 

—  n  Cal.  ttS 

Peoplk  V,  O'Brien.  (No.  20,767.) 
(.Supreme  Court  of  CaiVomict.  Uandi  80,  isai.) 
BoBBBKT  —  Jury  —  TaiAL— Rbcobd  on  Amui>— 

IXSTRUCTIONB. 

1.  Fon.  Code  Cal.  §  1207,  makes  the  judgment 
roll  which  will  constitute  the  record  of  an  ac- 
tion oonsist  of  the  iDdiotment  or  information,  ana 
a  copy  of  tho  minutes  of  the  plea  or  demurrer, 
"  a  copy  of  the  miuutes  of  the  trial, "  instractlons, 
and  a  copy  of  the  Judgment.  Held,  that  the  re- 
turn of  the  shorlff  on  the  venire  is  not  part  of 
the  record. 

3.  The  fact  that  the  sheriff's  retnm  on  the 
venire  shows  two  names  of  Jurors  somiaoned  as 
"Garwin"  and  "Zena, "  and  that  two  Jurors  who 
were  sworn  and  served  were  "G^ivan"  and 
"Zina,"  is  no  ground  for  reversing  a  Judgment, 
where  It  is  in  no  other  way  made  to  appear  that 
all  the  Jurors  who  sat  at  the  trial  were  not  sum- 
moned. 

3.  Failure  of  the  court  to  Inform  defendant, 
as  pi-ovitled  by  Pen.  Code  Cal.  %  Vm,  that  if  ho 
desires  to  challenge  any  particular  Juror  he  must 
do  so  before  the  Juror  is  sworn,  Is  not  ground  for 
reveesing  the  Judgment,  if  it  appears  ttutt  defend- 
ant and  hts  counsel  wrare  iulty  aware  of  his 
rights.   Following  People  v.  Mortier,  58  Cal.  iXS. 

i.  Defendant's  affidavit  that  his  trial  was 
continued  in  his  absence,  and  that  he  was  not 
present  at  the  trial  of  his  co-defendant,  shows 
no  ground  for  reversal  of  Judgment,  undw  Pen. 
Code  Cal.  %  1181,  providing  that  defendant  is 
entitled  to  a  new  trial,  "when  the  trial  has  been 
had  in  his  absence^  il  the  indlotment  Is  for  a  fel- 
ony.* 
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fl  On  Indiatmant  for  robbear,  a  cha^  to 
find  defendant  "firnilty  or  not  gallty"  Is  not  erro- 
aeoas,  as  withdrawing  from  t£«  Jury  the  right  to 
«letennine  defendant  gnil^  of  petit  larceny  only , 
If  the  evldwoe  showa  tliat,  Uffoil^at  ftU,hesa 
inlltj  of  robbery. 

Department  2,  Appeal  from  enperlor 
court,  city  and  county  of  San  Francisco , 
F.  W.  Van  Bkynboom,  JudKe. 

Carroll  Cook,  tor  appellant.  W.B,H. 
Bartt  Atty.  Gen.,  lor  the  People. 

SHARPBTicnr,  J.  The  point  presented  by 
the  brief  of  appellant's  counsel  Is ''that 
the  defendant  wae  tried  by  at  least  one, 
H  not  two,  jurors  who  were  nerer  snm- 
moned  as  jurors  in  the  case."  The  two 
Jurors  who  are  alleged  to  have  sat  upon 
the  Jury  without  being  Bummoned  were  O. 
H.  Oanlvan  and  Theodore  Ztna.  Among 
the  names  of  those  duly  summoned,  the 
two  which  most  nearly  resemble  the  two 
abore  mentioned  were  **0.  H.  Oarwln* 
and  "Theodore  Zena."  How  a  person 
whose  name  was  not  upon  the  list  of  those 
summoned  by  the  sheriff  could  be  called, 
accepted,  sworn,  and  permitted  to  sit  as 
a  Juror  in  the  trial  ol  a  case  Is  not  ex- 
plained. Nor  Is  It  shown  that  the  person 
who  sat  as  a  Juror  was  not  the  person 
summoned,  or  that  the  apparent  difference 
in  the  names  was  not  caused  by  a  clerical 
or  typographical  error.  We  thlnlc  the  re- 
turn of  the  sheriff  upon  the  veo/re  consti- 
tutes no  part  of  the  record,  and  it  not  It  is 
not  properly  before  us.  The  Judgment 
roll,  which  will  constitute  a  record  ot  the 
action,  consists  of  "(1)  the  Indictment  or 
Information,  and  a  copy  of  the  minatos  of 
the  plea  or  demurrer;  f2)  a  copy  of  the 
minutes  of  the  trial ;  (3)  the  charges  given 
or  refused,  and  the  indorsements  thereon; 
and  (4)  a  copy  ot  the  judgment."  Pen. 
Code,  S  1207. 

No  one  will  contend,  we  think,  that  the 
return  ot  the  sheriff  upon  a  ventre  could 
be  included  In  either  of  theseenumeratlons, 
unless  it  be  within  the  second,  as  a  part 
of  "the  minutes  of  the  trial.**  And,  as  the 
minutes  of  the  trial  are  a  memorandum 
of  what  takes  place  in  court,  they  would 
not  properly  Include  the  acts  of  the  sheriff 
In  the  service  of  process.  What  he  did 
would  appear  Sn  his  retom  upon  the 
process,  which  would  constitute  no  part 
of  the  minutes  of  the  court.  There  Is  no 
deOnitlon  of  the  minutes  ot  a  court  that 
would  Include  a  sberiirs  return  upon  the 

grocess  placed  in  his  hand?  tor  service, 
ut.  If  It  did  constitute  a  part  of  the  rec* 
ord.  wearenot  prepartnl  to  hold  that  It 
would  constitute  a  suillclent  ground  for 
reversing  the  Judgment.  It  isnotaground 
for  granting  a  new  trial  or  arresting  a 

edgraent.  People  v.  Fair,  43  Cal.  137. 
ere  a  mere  dlesimllarity  of  names  is 
alone  relied  on.  In  no  other  way  Is  It 
made  to  appear  that  all  the  Jurors  who 
sat  at  the  trial  were  not  actually  sum- 
moned. The  point  raised  here  may  rest 
wholly  upon  a  clerical  or  typogrupblcal 
srror,  which  could  not  have  affected  or 
prejudiced  in  any  manner  the  rights  of  ap- 
pellant. Upon  such  a  showing  we  could 
not, according  toeetablished  principles, re- 
verse the  Judgment. 
The  point  presented  by  appellant's  biltl 


is  that  "It  appears  by  the  record  that  at 
the  time  the  Judgment  was  pronounced 
the  defendant  was  not  Informed  by  the 
court  ot  the  nature  of  the  charge  against 
him,  or  of  his  plea,  or  ot  the  verdict  of  the 
Jury."  The  recitals  in  the  Judgment  show 
that  the  defendant  was  mformed  ot  all 
these  things,  and  it  nowhere  appears  in 
the  record  that  he  was  not.  This  point 
appears  to  be  based  upon  a  misconception 
of  the  record.  The  Code  provides  that, 
"before  a  Juror  Is  called,  the  def^idant 
must  be  informed  by  the  court,  or  under 
its  direction,  that  it  he  intmds  to  cfaal- 
lenge  an  Individual  Juror  he  must  do  so 
when  the  Juror  appears,  and  before  he  Is 
sworn. "  Pen.  Code,  S  1066.  In  the  bill  of 
exceptions  we  find  the  following:  "The 
court,  without  instructing  the  defendant 
as  to  his  right  to  challenge  the  Jurors,  pro- 
ceeded to  and  did  Impanel  a  Jury,  said  de* 
lendant,  O'Brien,  not  offering  to  challenge 
and  nut  challeaging  any  ot  said  Jurors." 
It  appears  by  tne  minutes  of  the  court, 
which  constitute  a  part  of  the  record,  that 
12  persons,  whose  names  are  given,  were 
drawn,  sworn,  and  examined,  and  that 
six  of  tjiem,  whose  names  are  given,  were 
"peremptorily  challenged  by  aefendant," 
and  three  ot  ^em,  whose  names  are  given, 
by  the  people.  This  seems  to  conflict  with 
the  statement.  In  the  bill  of  exceptions, 
that  the  defendant  did  not  challenge  any 
ot  said  jurors.  We  shall  accept  the  state- 
ment in  the  minutes  as  true,  and  dispose 
of  the  point  as  a  similar  one  was  disposed 
of  in  People  v.  Mortler,  68  Cal.  262, In  which 
the  court  said:  "The  next  point  In  tbs 
case  is  that  the  failure  of  the  court  to  In- 
struct the  prisoner  upon  his  rights  as  to 
challenging  Jurors  was  error.  It  Is  true 
that  section  1066  ot  the  Penal  Code  does 
provide  that '  before  a  Juror  is  called  the 
defendant  must  be  Informed  by  the  court, 
or  under  Its  direction,  that  If  he  Intends 
to  challenge  an  individual  juror  he  must 
do  so  when  the  Juror  appears  and  before 
he  is  swum.'  The  object  of  this  provision 
of  the  law  Is  to  protect  the  rights  of  the 
defendant  in  the  matter  of  challenging  Ju- 
rors. He  sliould  be  informed  ot  the  fact 
that,  if  he  desires  to  challenge  any  partic- 
ular Juror,  he  must  exercise  that  right  be- 
fore the  Juror  Is  sworn;  but  it  appears 
from  the  record  in  this  case  that  the 
fendant's  rights  In  this  respect  were  folly 
understood  by  him  and  bis  eonnsel,  and 
the  privilege  of  challenging  Jurors  was  ex- 
ercised to  a  large  extent  in  the  case.  It  is 
true  that  the  court  omitted  a  duty  im- 
posed by  law,  but  it  clearly  appears  that 
the  defendant  was  not  In  any  manner 
prejudiced  by  the  error  complained  of. 
and.  such  being  the  case,  the  omission  of 
the  court  In  the  matter  referred  to  constU 
tutes  no  sufficient  ground  for  reversing 
the  Judgment.  '  After  hearing  the  appeal, 
the  court  must  give  Judgment  without  r^ 
gard  to  technical  errors  or  defects,  or  to 
nceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."*  F«i. 
Code,  S  1258. 

One  ot  the  specified  grounds  of  the  mo- 
tion toranew  trial  Isthefollowlng:  "That 
defendant  was  not  present  at  every  stags 
ot  the  proceedings  in  said  action.  A  d»- 
Smdant  against  whom  a  Tsrdtet  has  been 
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rendered  la  entitled  to  a  new  trial  "when 
the  trial  bus  been  had  in  his  absence.  If 
the  Indictment  is  for  felony."  Id.  §  1181. 
The  defendant  does  not  state  in  hla  afDda- 
Tit  that  hlB  trial  wa«  had  In  ills  absenco, 
bnt  states  that  he  was  not  present  at  the 
trial  of  his  co-defendant,  BnlUvan,  and 
that  hla  (O'Brien's)  trial  was  continued 
wlicn  he  was  not  present  in  court.  The 
affidavit  foils  to  show  that  the  trial  (lil» 
own  trial)  waH  had  in  bis  absence,  and 
therefore  fails  to  show  any  ground  tor  a 
new  trial,  as  the  Code  clearly  excludes  all 
other  ifroands  than  those  ennuierated  iu 
said  section.  People  v.  Fair.  43  Cal.  137. 

The  court  In  Its  charKS  defined  *"  robbery  " 
as  it  Is  defined  in  the  Penal  Code,  and  then 
explained  the  fear,  by  means  of  which,  If 
property  is  taken  through  Its  Influence, 
will  constitute  tiie  taking  robbery.  The 
contention  of  appellant's  counsel  is  that 
there  Is  no  evidence  of  the  existence  of  any 
such  fear  at  the  time  of  tbe  alleged  taking 
of  the  property  In  this  case,  and  therefore 
that  the  verdict  Is  contrary  to  the  chai^ 
of  tbe  court  and  against  law.  We  think 
there  Is  some  evidence  tending  to  show 
that  the  taking  of  the  property  In  this 
case  was  accomplished  by  means  of  botli 
force  and  fear.  As  we  view  It,  there  Is 
nothing  in  ths  definition  of  robbery  as 
given  by  the  conrt  in  Its  charge  that  was 
calculated  to  confuse  the  Jury,  and  we 
think  it  is  easy  to  determine  from  the 
charge  the  correct  definition  uf  the  crime 
with  which  the  defendant  was  charged. 
There  Is  no  misdirection  in  the  charge.and 
we  think  the  court  charged  the  Jury  upon 
all  matters  of  law  necessary  for  their  In- 
formation. 

Tbe  court  In  Its  charge  Instructed  the 
jury  that  their  verdict  would  be  "guilty 
or  not  guilty."  Appellant's  counsel  In- 
siHts  that  It  was  error  to  so  instruct  the 
Jury,  because,  he  says:  "The  crimes  of 
grand  and  petU  larceny  are  both  Included 
in  the  offenMe  charged  against  the  defend- 
ant, and  It  was  the  province  of  the  Jury 
t(i  determine  from  the  evidence  whether 
the  elements  which  wouldconstltute  It  the 
iTlme  of  robbery  existed  or  not."  The 
oviiltmee  nil  tended  to  prove  that  the  de- 
fi'iuliint,  if  guilty  of  auy  crime,  was  guilty 
of  robbery.  People  v.  Madden,  76  Cal.  521, 
ii^  Pac.  Itep.402.  We  are  satisfied  that  the 
evidence  is  sufficient  to  Jantify  the  verdict, 
and  that  tbe  court  below  did  not  err  In 
denying  the  motion  for  a  new  trial  on  tbe 
ground  that  it  was  not.  Judgment  and 
order  ufllrmed. 

We  concur:   De  Haven,  J.;  McFar- 

LAND,  J. 

SS  Cal.  888 

Mii.LER  T.  Mayo.  (No.  13.978.) 

{Supreme  Court  of  California.  April  1, 1891.) 

Public  iMi'novEMENTa— Assessmbsts— Libits. 

1.  Whuro  Act  Cal.  Sfarch  18, 1SS3,  anthorizlnff 
the  improvement  of  a  street,  provides  that  the  ex- 
pciise  Incurred  "shall  be  assessed  apon  the  lots 
fronting  thereon  *  •  *  in  proportion  to  the 
froDta^ro, "  a  complaint  in  an  action  to  foreclose 
a  lien  for  such  assesameuta,  which  alle^tea  tiaat 
BBscssraent  was  made  "on  property  benoSted  by 
such  street  Improrement, "  Is  bad  on  demurrer. 

2.  Such  act  further  provided  "that  the  street 
superintendent  shall  thereupon  oanae  to  be  con-  I 


splononsly  posted  along  the  line  of  said  contem- 

Slated  improvement,  at  not  more  than  throe  hoii' 
red  feet  In  distance  apart,  but  not  less  than  three 
in  all,  or,  when  the  work  to  be  done  is  the  im- 
provement of  an  entire  crossing,  in  front  of  each 

auarter  block  liable  to  be  asseBsed,  notices"  ot 
le  contemplated  improvement  Bela,  that  where 
the  improvement  contemplated  is  the  grading  oZ 
the  street  for  sevoral  blocks,  posting  notices  at 
intervals  of  300  feet  is  snfflcient,  thou{^  the  Im- 
provement luclndea  several  crossings. 

8.  The  property  owner  cannot  object  to  tiie 
assessment  by  reason  of  the  street  snperintend- 
eDt*8  omission  to  approve  the  contractor's  l>ond. 

in  bank.  Appeal  from  superior  court, 

Sacramento  county;  J,  W  Armstbono, 
'  Judge. 

CItatoD  L,  White,  for  appellant.  Fraak 
D.  Ryan,  lor  respondent. 

Per  Curtam.  This  action  was  brought 
to  foreclose  a  lien  for  a  street  assessment 
upon  i-eal  property  of  the  defendant.  A 
demnrrerwas  filed  to tbecomplaint,  which 
was  overruled,  and  answer  filed.  Trial 
was  had,  resulting  In  a  Judgment  for  the 
plaintiff  as  prayed  for.  From  that  and 
an  order  denying  a  new  trial  the  appeal  la 
taken. 

1.  The  demurrer  tothecomplaint  should 
have  been  sustained.  Section  7  of  the  act 
of  March  18, 1885,  under  which  the  work 
was  authorised,  provides  that  "the  ex- 
penses incurred  for  any  work  authorized 
Ijy  section  2  ol  this  act  •  •  •  shall  be 
assessed  apun  the  lots  and  lands  fronting 
thereon,  *  *  •  each  lot  or  portlonofalot 
being  separately  assessed  in  proportion  to 
tbe  frontage."  The  complaint  herein  al- 
leges '•that,  immediately  alter  the  comple* 
tlon  otsaid  street  work,  said  street  commis- 
sioner proceeded  to  and  did  make  nn  as- 
eessment  upon  the  property  benefited  by 
said  street  Improvement. "  This  was  not 
a  compliance  with  the  statute,  and,  al- 
though it  may  be  a  tact  that  the  lots  and 
landsfronting  upon  the  improvement  were 
the  only  property  which  was  benefited 
thereby,  yet,  for  tbe  purpose  of  alleging  a 
cause  of  action,  tbe  complaiut  should  have 
alleged  (hat  tbe  assesHmeut  was  made  In 
the  terras  prescribed  by  the  statute. 

2,  The  board  ol  trustees  declared  their 
intention  to  order  Twelfth  street,  from 
J  street  to  L  street,  to  be  Improved  by 
grading  and  graveling.  This  included  the 
croBSlug  of  K  and  Twelfth  streets.  It  Is 
ulieged  In  thn  complaint  that,  after  tbe 
resolution  of  intention  liad  been  passed  by 
the  boo  rtl  of  trustees,  the  street  commin- 
sioner  "cauKod  to  be  conspicuouBly  posted 
along  said  contemplated  work  more  than 
three  notices  of  snid  resolution,  at  lees 
than  three  hundred  feet  indistanceapart." 
The  defendant,  In  his  demurrer,  objects  to 
the  sufficiency  of  the  complaint  in  this  re- 
Bi>oct.  Wc  think,  however,  that  the  com- 
plaint alleges  a  sufbcient  compliance  with 
the  statute.  Section  3  of  the  act  afore- 
said provides  that,  after  the  resolution  of 
Intention  has  been  pnssed,  "the  street 
superintendent  shall  thereupon  cause  to 
be  conspicuously  posted  along  the  line  of 
ffald  contemplated  work  or  improvement, 
at  not  more  thnu  three  hundred  feet  in  (Ins- 
tance apar*-,  but  not  less  than  three  in  all, 
or,  when  the  work  to  be  done  Is  the  Im- 
provement ot  an  entire  crossing,  la  front 
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td  eaelt  quarter  block  Kftbl«  to  be  assessed, 
notices  of  the  passafre  of  said  resDlntion.'* 
The  appellant  contends  that,  inasmneh  as 
the  wozk  provided  for  included  the  cross- 
insr,  it  was  necessary  for  the  straet  snper- 
intendent  to  post  the  notices  of  the  resolu- 
tim  not  only  at  intervals  of  lesa  than  300 
feet  aloDfc  the  line  ot  the  work,  but  aTeo  In 
front  ol  each  qnarter  block  liable  to  be  aa- 
eessed.  The  statute,  however,  does  not 
require  ancb  poatlns-  The  proviso  In  eec- 
tion  ;l,  above  quoted,  *  or,  when  the  work 
to  be  done  is  the  Improvement  of  an  entire 
eroflsfng,  In  front  ot  each  quarter  block 
liable  to  be  aseeesed,  *  la  in  the  disjunctive, 
and  ta  to  be  conetmed  as  beluK  a  separate 
direction  from  that  with  which  tt  Is  con- 
nected. It  the  work  ordered  to  be  done 
"Is  the  Iraprorement  of  an  enttrecross- 
1ns, "  then  the  notices  of  the  resolntlon 
must  be  posted  "In  front  of  each  quarter 
block  liable  to  be  assessed,"  bat  tor  any 
other  work  the  direction  Is  that  the  no- 
tleea  shall  be  posted  "along  the  lineotaald 
contemplated  work  or  Improvement."  Tn 
the  present  case  "  the  line  of  the  cnntem- 
pla  ted  work  or  improvement  **  was  Twelfth 
Btreot  from  J  to  L,  and  the  alleicatlon  In 
the  complaint  that  the  notices  were  post- 
ed along  that  line  Is  a  aufflclent  compli- 
ance with  the  requirements  of  the  statute. 

8.  The  testimony  offered  at  the  trial 
MulTlcIently  proved  that  the  official  grade 
of  Twelfth  between  J  and  L  had  been  es- 
tablished by  proper  authority. 

4.  The  allegation  In  the  complaint  that 
the  bond  Kiven  by  the  plaintiff  at  the  time 
of  executing  the  contract  had  been  ap- 
proved by  the  board  ot  truHtees,  Instead 
of  by  the  superintendent  of  streets,  is  Im- 
material In  this  action.  A  failure  to  exe> 
cute  a  bond  that  should  be  satlRfactory 
to  the  snperintendont  ot  streets  might  be 
a  aulVcient  reason  tor  the  superintendent 
to  refuse  to  enter  Into  the  contract  with 
the  contractor,  but,  after  the  work  has 
been  completed  to  the  satisfaction  of  the 
superintendent  of  streeta,  the  property 
owner  cannot  object  to  the  correctness  ot 
the  aneeuHment  by  reason  of  the  omission 
on  the  part  of  the  soperlntenrient  to  ap- 
prove the  bond  of  the  contractor.  The 
Judgment  and  order  denying  a  new  trial 
are  rereraed,  and  the  court  below  is  di- 
rected to  snstain  tbedemurrer  to  the  com- 

Slaint,  with  leave  to  the  plaintiff  to  amend 
he  shall  be  so  advised. 


SS  Cal.  «« 

IiASSSHGOUNTTT.SBINNet  a/.  (No.18.819.) 
(Supreme  Cowt  qf  CcUifomta.  March  31, 1891.) 
CouNTT  BoAao— BiiFLOTiuiR  OT  Attobhit. 
The  board  of  ooonty  oommissionerB  have 
authority  10  employ  coaniei,  other  than  the  dis- 
trict attorney,  to  collect  the  monuy  due  to  the 
coanty  by  the  state  for  tbe  support  of  indigent 
persons,  and  the  choice  ot  such  counsel  is  a  matter 
within  their  discretion,  and  oanaot  be  reviewed. 

Commiftidoners*dec1rion.  In  bank.  Ap- 
peal from  superior  court,  Lassen  county; 
M.  Marstrlleb,  Judge. 

F.  A.  Kelley,  for  appellant.  Shinn  A 
Uaaten,  for  respondenta. 

Bsu»EB.  G.  This  action  waa  Institut- 
ed hj  the  dlatitet  attorney  of  tlie  plaintiff, 


to  recover  from  the  defendants  the  amn  ot 
9416.25,  money  alleged  to  have  been  paid 
to  them  out  of  the  plaintiff's  treasury, 
without  any  authority  ot  law,  and  20  per 
cent  damages  for  tbe  use  thereof,  as  pro- 
vided in  section  8  of  the  county  govern- 
ment act.  St.  1S88,  p.  SCO.  The  court  be- 
low gave  Judgment  for  the  defendants  OB 
demurrer  to  the  complaint,  and  the  plain- 
tiff appeals.  The  tacts  alleged  In  the  com- 
plaint are  In  substance  as  follow.: .  That 
the  defendants  were  attorneys  at  law,  re- 
siding in  tbe  county  of  Lassen  and  doing 
business  therein  as  partners ;  that  on  the 
6tb  day  ot  July,  1888,  the  platntltrs  board 
of  Buperrleors  made  and  caused  to  be  en- 
tered on  Its  minutes  nu  order  which  read 
as  follows:  "It  is  ordered  that  Shinn  and 
Hasten  be,  and  they  are  hereby,  author- 
ized to  collect  all  moneys  now  due  to  Las- 
sen county  from  the  state  of  California  on 
account  of  keeping  indigent  persons,  and 
that  the  auditor  draw  his  warrant  in  fa- 
vor of  Shlnn  and  Maaten  for  fifty  per  cent, 
of  all  moneys  collected  by  them;**  that  the 
order  was  made  against  the  eipresa 
wishes,  advice,  and  consent  of  the  district 
attorney,  and  that  the  latter  asked  the 
board  for  a  reasonable  length  of  time  to 
examine  into  the  question  whether  there 
was  any  money  dne  tbe  county  from  tbe 
state  for  the  support  of  indigent  persons, 
but  the  board  unlawfully  and  wrongfully 
refused  his  request;  that  In  pursuance  of 
tbe  order  the  defendants  proceeded  to  col- 
lect from  the  state  the  moneys  dne  the 
eonntyfor  the  support  of  Indigent  peraons, 
and  obtained  therefor  comptroller's  war- 
rants for  the  sum  ot  fS82.50,  which  they 
delivered  to  the  county  treasurer;  and 
that.  In  payment  for  thtfr  aervlras,  the 
county  auditor  then  drew  his  warrant  on 
the  county  treasurer  for  the  sum  of  9416.25, 
whtcb  sum  was  paid  to  them  in  full.  And 
as  ground  for  equitable  relief.  It  is  allied 
that,  at  the  time  the  order  above  referred 
to  was  made,  the  defendant  Hasten  ap- 
peared before  tbe  board  of  supervisors, 
and  stated  to  them  that  be  did  not  know, 
hot  thought  there  might  possibly  be 
some  money  doe  the  county  from  the 
state,  tor  the  support  ofIndlg«>nt  persons 
by  the  county*,  but  as  It  was  very  oncer- 
tain  whether  anything  could  be  collected, 
and  there  were  considerable  risks  In  sncb 
Undertaking,  if  the  board  would  enter 
into  an  agreement  to  allow  and  pay  de- 
fendants 60  per  cent,  of  all  moneys  collects 
ed,  they  would  undertake  the  collection 
and  get  all  they  could;  that  these  state 
meuts  were  falsely  and  fraudulently  made, 
with  Intent  to  deceive  and  mislead  tbe 
board,  and  did  deceive  and  mislead  and 
Indnce  the  board  to  make  the  order, 
when  It  would  not  otherwise  have  done 
so;  that  before  that  time  the  sopreme 
cotirt  ot  the  state  had  decided  In  the  case 
of  Yolo  Co.  V.  Dunn  that  all  ot  tiie  coun- 
ties were  entitled  to  receive  aid  from  the 
state  tor  the  support  of  aged  persons  In 
Indigent  clrcomstances,  and  that  the  do> 
fendants  knew  of  that  decision,  and  of 
the  mode  of  procedure  to  obtain  the 
money,  but  that  the  district  attorney  did 
not  know  of  the  decision  till  some  time 
afterwards.  In  oor  opinion,  tbe  ruling 
of  theconrt  upon  the  demnrrerwaa  proper. 
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It  1b  settled  law  that,  where  a  county  has 
legal  business  to  be  transacted,  its  board 
of  supervisors  may  employ  counsel,  other 
than  the  district  attorney,  to  transact  the 
business,  If  in  the  Judgment  of  the  board 
the  public  iDterest  will  thereby  be  sub- 
eerved.  This  1b  restnd  upon  the  ground 
that  the  district  attorney  may  be  Incom- 
petent, or  sick,  or  absent  from  the  county, 
or  engaged  in  other  business,  so  that  he 
cannot  attend  to  it,  or  the  business  to  be 
tranBacted  may  be  outside  of  the  county. 
Smith  T.  Mayor^lS  Cal.  633;  Hornblower 
T.  Dnden,  85  Cal.  670.  Here  the  county 
bad  a  claim  against  the  state  for  its  pro 
rata  share  ol  the  money  appropriated  by 
the  state  for  the  support  of  aged  persons 
in  indigent  circumstances.  But  the  claim 
could  only  he  enforced  and  the  money  ob- 
tained by  preparing  proper  proofs  and 
presenting  them  to  the  state  board  of  ex- 
aminers, and,  after  the  claim  shoald  he 
audited  and  allowed,  obtaiolng  the  comp- 
troller's warrant  for  the  same.  This  was 
business  irhlcli  might  well  have  been  sup- 
posed to  require  the  services  of  a  com- 
petent attorney;  and  to  transact  it  the 
board  of  supervisors  seems  to  have  been 
authorised  to  employ  cuuosel  other  than 
the  district  attorney,  and  to  pay  them 
Buch  reasonable  fee  as  mlghtbe  agreed  up- 
on. Whether  the  board  exerrised  good 
Judgment  in  employing  the  defendants, 
and  agreeing  to  pay  them  as  it  did.  Is  a 
matter  which  cannot  be  considered  here, 
or  course,  supervisors  have  no  right  to 
wasta  or  give  away  moneys  belonging  to 
the  county,  or  to  expend  them  otherwise 
than  In  the  Interest  of  the  pabllc.  In  a 
case  like  this,  however,  their  Judgment 
and  discretion  are  not  open  to  review  by 
the  courts.  Hornblower  v  Dudon,  supra. 
The  matters  set  up  in  the  complaint  tor 
the  purpose  of  obtaluing  equitable  relief 
add  nothing  material  to  that  Instrument. 
The  Yolo  County  Case,  referred  to,  was  de- 
cided by  this  court  on  the  ii7th  of  Septem- 
ber, 1888,  (77  Oal.  133, 19  Pac.  Rep.  262.) 
The  defendants,  doubtless,  knew  of  that 
decision  before  the  6th  of  July.  1889.  and  it 
would  B»eui  that  the  district  attorney 
ought  to  have  known  of  it.  The  state- 
ments alleged  to  have  been  made  by  Mas- 
ten  to  the  Bnpervisors  were  that  "he  did 
not  know,  but  thought  there  might  prob- 
ably be  some  money  due  the  county  from 
the  state  for  the  support  of  Indigent  per- 
sons by  the  county."  This  might  be  true, 
notwithstanding  he  at  the  time  knew  of 
the  decision  In  the  case  referred  to ;  and  In 
it  and  what  follows  ne  see  nothing  which 
nfccssarlly  deceived  or  misled  the  board. 
The  case  of  ScoUay  v.  County  of  Butte,  G7 
Cal.  249,  7  Pac.  Rep.  661,  cited  and  relied 
upon  by  the  appellant,  is  not  In  conflict 
with  what  has  been  said.  On  the  con- 
trary, it  approves  and  reaffirms  the  rule 
dwlared  in  Smith  v.  Mayor,  and  in  Horn- 
blower V.  Duden,  supra.  It  follows  that 
tlie  Judgment  appealed  from  should  be  af- 
firmed, and  we  so  advise. 

We  concur:  Tehplb,  C;  Vanclibf,  C. 

Pkr  Curiam.  For  the  reastms  given  in 
the  forpgolug  opinion  the  Judgment  hi 
affirmed. 


(Cal. 
»  Cal.  ssr 

Hblnlbh  t.  Phillips.  (No.  13,925.) 
(.Supreme  Court  cf  CaV^fom/la.  April  1, 1801.) 

JUKISDICTION  or  SuPBBm  COITBT — CeitTtDBABI— 

FoVBBs  or  Jdstigi  of  ran  Fbaob. 

1.  Code  Civil  Proo.  CaL  f  ta,  subd.  2,  limit- 
ing the  appellate  Jurisdiction  of  the  sapreme 
court  in  certain  cases  to  controversies  involving 
not  less  than  $300,  does  not  apply  to  an  appeal 
from  an  order  of  the  superior  court  erantmg  a 
writ  of  certiorari  to  ascertain  whether  a  jus- 
tice's court  had  power  to  make  an  order  annul- 
line  a  judgment  therein.  Overruling  BienenfeW 
v.  Milling  Co..  82  Cal.  425,  22  Pac.  Rep.  1113. 

2.  A  justice  of  the  peace  has  no  power  to 
annul  a  judgment  rendered  in  his  court  after  a 
regular  trial.  Following  Weimmer  v.  Suther- 
land. 74  Cal.  341.  15  Pac.  Rep.  849. 

3.  Code  Civil  Proc.  Cal.  S  892,  relative  to 
justices'  courts,  provides  that  "when  the  trial 
iR  by  the  court  judgment  must  be  rendered  at 
the  close  of  the  trial,"  but  attaches  no  penalty 
or  consequence  to  a  violation  thereof.  Beld. 
that  such  provision  is  merely  dfrectory,  and 
that  a  judgment  rendered  by  a  justice  six  weeks 
after  trial  is  valid. 

HcFabluto,  S.t  dlssentlnff. 

In  bank.  Appeal  from  snperlar  court, 
Tulare  eonnty;   W.  W  Cross,  Judge.  

0.  A.  HftniPDt  for  appellant.  B.  Irwin 
and  B.  V.  Alickle,  for  respondent. 

SHAaPBTEiN.  J.  This  Is  an  appeal  from 
an  order  of  the  superior  court,  made  on 
certioraW,  annulling  an  order  of  a  Justice 
of  the  peace  by  which  a  Judgment  pre- 
viously rendered  wasset  aside.  Thecause 
appears  to  have  been  submitted  in  the  su- 
perior court  upon  the  return  made  to  the 
writ.  At  any  rate  there  Is  nothing  in  the 
record  before  us  to  show  that  the  retnm 
was  controverted,  and  for  the  purpose  n( 
the  present  appeal  it  must  be  taken  to  be 
true.  The  material  facts  shown  by  the 
petition  and  the  return  are  as  follows: 
John  Heinleu,  the  appellant  here,  brought 
an  action  In  the  justice's  court  of  J.  B. 
RUNYON,  of  Mussel  Slough  township,  Tu- 
lare county,  against  the  respondent.  P.  C. 
Phillips,  to  recover  the  sum  of  (150  for 
services  rendered.  An  answer  was  put  in, 
and  a  trial  was  had  before  another  justice 
who  was  called  in  by  Justice  Runyon  to 
sit  In  his  place.  Both  the  parties  were 
represented  at  such  trial,  and  witneases 
were  sworn  and  examined.  The  case 
was  submittfHl  on  Deceniner  16ch,  and  on 
the  29tb  of  the  following  January  Judg- 
ment was  rendernd  for  tlie  ptalntifi  for  |60 
and  costs.  On  the  20tli  of  the  following 
March  the  plaintiff  moved  the  court  to 
set  aside  this  judgment.  The  motion  was 
heard  by  Justice  Runvun,  and  was  grant- 
ed. The  defendant  then  moved  to  have 
the  order  granting  such  motion  set  aside, 
but,  failing  iu  this,  obtained  a  writ  of 
cert/orar/ from  the  superior  court,  which, 
after  a  hearing,  annulled  the  order  vacat- 
ing the  judgment.  The  appealls  from  this 
order  of  the  superior  court. 

1.  A  motion  Is  made  to  dismiss  the  ap- 
peal, upon  the  ground  that,  since  the 
amount  Involved  is  less  than  $300,  this 
court  is  without  jurisdiction.  And  the 
case  of  Rieneufeld  v.  Milling  Co.,  82  Cal. 
42.->.  22  P«c.  Rep.  1113,  decided  by  depart- 
ment 2  of  this  court,  sustains  tlie  position. 
Bnt.  that  case  is  In  conflict  with  the  prior 
decisions  which,  in  the  prevaure  of  bo^ 
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nem.  were  overiooked,  and  we  think  It  Is 
ti«st  to  retain  to  tbp  settled  rule.  Tbe 
point  was  decided  In  Winter  v.  Fltzpat- 
rlcb,  35  Cal.  209,  which  overraled  a  prior 
case.  The  opinion  was  delivered  by  San- 
DBTWON.J.,  who  Bald:  "Tbejurifldictlon  of 
this  coart  in  proceedings  of  this  character 
does  not  depend  upon  tbe  amount  In  con- 
troversj.  Onr  review  does  not  embrace 
the  merits  of  the  action.  We  look  into 
tbe  case  no  further  than  may  be  necessary 
to  ascertain  whether  It  Is  a  case  in  which 
the  Inferior  tribunal,  board,  or  offlcnr  from 
which  It  comes  bad  Jorisdlctton,  and,  II 
not,  whether  there  ia  any  other  plain, 
speedy,  or  adequate  remedy.  For  that 
purpose  we  may  or  may  not  bare  occa- 
sion to  look  to  the  amount  In  contro- 
versy,  but  not  for  the  purpose  of  adjndl- 
cating  the  amount,  or  any  question  in- 
volvlne  the  right  ot  either  party  toa  Judg- 
ment upon  tbe  merits."  This  case  was 
approved  and  followed  In  Morley  t.  £1- 
klns,  37  Cal.  456.  and  Palache  v.  Hunt,  64 
Cal.  474,  3  Pac.  Rep.  245.  This  would  seem 
to  be  sufficient  to  establish  the  rule;  and, 
as  the  department  did  not  have  before  it 
ths  case  mentioned,  we  think  that  Blenen- 
feld  v.  Mining  Co.  must  be  overruled.  The 
motion  to  dismiss  is  therefore  denied. 

2.  Upon  the  merits  we  think  that  the 
Judgment  should  be  affirmed.  Tbe  Judg- 
ment rendered  In  the  first  Instance  was 
not  by  default,  but  after  a  regular  trial; 
and  It  has  been  held  that  In  such  case  the 
lustlce  has  no  power  to  set  It  aside. 
Welmmer  v.  Sutherland, 74  Cal.  341, 15  Pac. 
Bep.  849.  It  1h  argued,  however,  that  the 
first  Judgment  Id  tbe  justice's  court  was 
Told  because  It  was  not  rendered  until  six 
weeks  after  the  case  had  been  submitted. 
The  provision  of  the  Code  of  Civil  Proced- 
ure la  as  follows,  (sec.  892:)  "When  the 
trial  Is  by  the  court,  Judgment  must  be 
rendered  at  the  close  of  the  trial."  It  Is 
to  be  obaerred  that  no  penalty  Is  pre- 
Kribed,  or  consequence  attached,  to  a  vio- 
lation of  this  section ;  and  we  think  that 
If  the  legislature  had  Intended  that  tbe 
delay  of  a  day  by  the  Justice  (for  that 
would  be  a  Tlolatlon  of  the  provision) 
should  subject  tbe  parties  to  tbe  expense 
ot  a  retrial  it  would  have  said  sola  ex- 
press terms.  A  similar  but  much  stronger 
provision  was  enacted  in  relation  to  the 
district  courts;  but  It  was  held  to  be 
merely  directory.  McQuillan  Donahue, 
49  Cal.  157.  It  Is  true  that  the  superior 
court  is  a  court  of  general  Jurisdiction, 
while  the  Justice's  court  Is  one  of  limited 
Jurisdiction.  But  the  decision  did  not 
proceed  upon  the  power  of  the  court,  but 
upon  the  Intention  of  tbe  legislature.  Tbe 
Judgment  Is  affirmed. 

We  concur:  Bbattt,  C.  J.;  Harrison, 
jr.;  De  Havbn,  J.;  Patebson,  J.;  Qa- 

BODTTE,  J. 

I  dissent:  McFabi^and,  J. 

(ft  Cal.  660)  — ■■  -- 

Hatb  t.  Glostbb  «t  a/.  (No.  18.790.) 
(SupmM  Court  cf  caitfornlo.  April  1, 1891., 

OoreTBUcmox— Tbdsts— Fabco.  Bvn>sin»— 

Fraud. 

In  an  acUtm  to  have  a  tmtt  as  to  osrtaln 
tfsal  and  pmonal  propertjrdeoUuredand  enlbcoed. 


tLOSTER.  867 

EUlnUff  alleged  that,  being  bo  far  deranged  that 
B  was  entirely  incompetent  to  transact  anybiul- 
new,  he  waa  Induoad  to  ooavey  the  property  to 
defendant  by  bis  false  and  fraadnlent  representa- 
tions that  he  would  take  care  ot  and  manage  it, 
pay  off  plaintiff's  debts,  and  then  retnuuler  the 
property  to  plaintiff;  that  there  was  no  othercon- 
sideration:  that  defendant  knew  the  representa- 
tions to  be  false  and  untroe,  and  made  tbe  same 
with  Intent  to  deceive  and  defraud  plaintiff. 
Held,  that  the  faoU  allwed  show  a  trust  arising 
from  fraud  uudar  Civil  Code  CaL  |  ^  providing 
that  trusts  may  be  created  by  writing  or  "by  op- 
eration of  law, "  and  parol  endenoe  was  admiau- 
ble  to  prove  the  al legations  tandtng  to  wtabliah 
the  fraudulent  acts. 

In  bank.  Appeal  from  superior  court, 
Modoc  county;      F.  Habris,  Judge. 

Spencer  A  Raker  and  C.  A.  Raker,  for  ap- 
pellant. Qoodwin  &  Jeaka  and  Ewing  Jk 
ClAQiOt  for  respondents. 

McFarl,and,J.  Tblsactlon  was  brought 
for  the  purpose  ot  having  a  trust  as  to  cer- 
tain real  and  personal  property  declared 
and  enforced,  and  for  an  accounting,  re- 
conveyance, etc.  An  answer  was  filed,  In 
which  the  material  averments  of  tbe  com- 
plaint were  denied.  There  was  no  de- 
murrer to  the  complaint,— probably  be- 
cause It  did  not  appear  that  the  alleged 
promises  and  undertakings  of  defendant  D. 
M.  Oloster,  upon  which  the  cause  ol  ac- 
tion Is  based,  were  not  in  writing.  But 
at  the  trial  nearly  all  the  evidence  offered 
by  plaintiff  was  excluded  upon  the  grounds 
that  the  alleged  trust  was  void  under  tbe 
statute  of  frauds  unless  in  writing;  that 
a  written  Instrument  cannot  be  contra- 
dicted or  changed  by  parol  evidence;  and. 
generally,  that  the  alleged  trust  cuuld  not 
be  proven  by  parol  testimony.  A  }ut7  had 
been  called  to  try  some  of  the  Issues;  but 
as  plaintiff,  under  the  rulings  of  tbe  court, 
failed  to  get  In  any  material  evidence,  the 
jury  was  discharged,  and  the  court  gave 
Judgment  for  defendants*  from  which,  and 
from  an  order  denying  a  new  trial,  plain- 
tiff appeals.  Sothattne  quciitlon  present- 
ed is  practically  this:  Would  the  com- 
plaint have  stated  a  cause  of  action  if  it 
had  appeared  on  its  face  that  the  things 
averred  as  the  basis  ol  the  alleged  trust 
were  not  evidenced  by  writings?  It  Is 
averred  In  tbe  complaint  (substantially) 
that  on  November  23,  1883,  plalntilT  was, 
and  for  a  long  time  previous  thereto  had 
been,  the  owner  la  fee  and  in  possession  of 
certain  described  land,  which,  with  the 
Improvements  thereon,  was  ot  the  value 
of  $10,000;  and  alaoalarge  amount  of  per- 
sonal property  on  said  land,  conalsting  of 
horses,  mules,  cattle,  hogs,  wagons, 
plows,  mowers,  threshlng-machiue,  and 
other  farming  Implements,  grain,  hay,  ba- 
con, lard,  household  furniture,  and  other 
personal  property,  of  the  value  of  910,000; 
that  at  said  time  plalntiR  was  In  very 
poor  health  and  in  a  feeble  condition  phys- 
ically and  mentally,  and  that  his  mind 
was,  and  for  some  time  prior  thereto  bad 
been,  so  far  deranged  that  be  was  entirely 
incompetent  to  transact  any  buslneee; 
and  that  the  defendant  D.  M.  Gloster 
well  knew  of  plaintiff's  said  weakness  and 
incompetency.  It  Is  further  averred  that 
at  and  before  said  November  28, 188S,  said 
defendant  made  frequent  rlslta  to  plalutlB 
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nt  hlB  borne  on  Baid  land,  and  frequently 
and  falsely  represented  to  plaintiff  that 
he  was  plalntiff'sspecial  and  warm  friend : 
that  plaintiff  was  being  robbed  and 
'wronged  by  others,  and  that  defendant 
was  very  anxious  to  befriend,  protect,  and 
old  plaintiff,  and  to  takecure  of  him  in  bla 
feeble  condition ;  that  defendant  falsely  rep- 
resented to  plaintiff  that  be  was  worth 
91 ,000,000,  and  could  easily  advance  money 
to  pay  any  debts  then  owlne  by  plaintiff, 
and  would  do  so  It  plaintiff  would  turn 
over  his  property  to  defendant,  and  re- 
qaested  and  persuaded  plaintiff  to  trans- 
fer all  said  real  and  personal  property  to 
defendant,  and  to  let  blm  Into  posHesslon 
thereof  jo'ntly  with  plaintiff;  that  defend- 
ant promised  and  agreed  "that  if  plaintiff 
would  su  transfer  and  let  him,  said  de- 
fendant, Into  the  possession  of  said  prop- 
erty, he,  the  defendant,  would  protect  and 
take  good  care  of  and  preserve  the  said 
property,  and  woold  manage  the  same  for 
plamtllf,  and  In  plalntlff'slntereBt.and  oat 
of  the  proceeds  of  said  property  he  would 
pay  plaintiff's  debts;  and  that  be  would 
provide  plaintiff  a  pleasant  and  comfort- 
able home  upon  suld  property,  and  would 
take  good  care  of  the  plaintiff  In  bis  then 
feeble  condition,  and  would  advance  any 
money  necessary  for  such  purpoHes:  and 
that  when  he  had  paid  plaintiff's  debts, 
and  had  so  managed  bis  business  affairs 
as  to  relieve  htm  from  his  then  present 
embarrassments,  be  would  retrarisfer  all 
of  said  property  to  plaintiff. "  It  Is  further 
averred  that.  Induced  solely  by  said  false 
promises,  representations,  and  pretenses, 
."and  without  any  other  or  further  consid- 
eration whatever  therefor,**  plaintiff,  on 
said  23d  day  of  November,  1883,  executed 
and  delivered  to  said  defendant  0.  M. 
Gloster  a  deed  of  conveyance  of  said  real 
property  and  a  bill  of  sale  of  all  said  per- 
sonal property,  and  allowed  defendant  to 
take  control  of  the  same,  and  that  defend- 
ant thereupon  entered  upon  said  land  and 
took  entire  charge  of  all  of  said  real  and 
personal  property;  that  from  said  date  to 
thefnilof  1887derendantand  plaintiff  joint- 
ly occupied  the  dwelling-house  upon  said 
land;  and  that  during  said  time  neither 
said  defendant  nor  bis  family  made  any 
effort  to  make  plaintiff  comfortable,  or  to 
restore  Ms  health,  but,  on  the  contrary, 
neglected  and  Ill-treated  him,  and  very 
poorly  provided  htm  with  clothes  and 
food,  BO  that  his  health  was  thereby  in- 
jured, end  bis  chances  tor  recovery  gi-catly 
lessened.  It  is  further  averred  that  de- 
fendant afterwards  fraudulently,  und  in 
violation  of  said  trust  and  confidence, 
conveyed  without  consideration  a  purt  of 
said  land  to  his  daughter.  Mnry  E.  Glos- 
ter, and  another  part  to  Henry  O'Toole, 
butb  of  whom  are  made  partlesdefendant; 
that  said  defendant  D.  M.  Gloster  has  sold 
the  principal  part  nf  said  personal  prop- 
erty, and  converted  the  proceeds  thereof 
to  his  own  use,  and  baa  apportioned  to 
his  own  use  the  rents  and  profits  of  all 
said  real  and  personal  property,  and  haB 
never  paid  any  of  plaintiff's  debts;  and 
that  be  now  repudiates  said  trust  and  all 
said  promises,  and  claims  to  be  the  owner 
of  all  said  property  not  yet  sold  free  of  all 
truet.  and  is  now  holding  the  same  ad- 


versely to  plaintiff.  It  Ib  further  averred 
asfollows:  "Tbatall  the  statements  and 
promises  and  representations  made  by  the 
defendant  D.  M.  Gloster  to  plaintiff  as  Het 
out  in  tbe  complaint  were  false  and  fraud- 
ulent, and  said  defendant  1).  M.  Gloster 
knew  said  repreeentatlons  to  be  false  and 
untrue,  and  the  same  were  made  by  Bald 
defendant  to  plaintiff  with  intent  to  de- 
ceive and  defraud  suld  plaintiff,  and  there- 
by to  obtain  possession  of  plaintiff's  prop- 
erty for  tbe  sole  purpose  of  defrauding 
plaintiff  thereof,"  etc.  There  Is  ana/er- 
raent  that  plaintiff  did  nut  discover  the 
fraud  until  wlthlu  three  years  before  the 
commencement  of  the  action;  and  there 
are  also  many  other  averments,  In  detail, 
of  matters  not  necessary  to  be  here  men- 
tioned. 

We  think  that  tbe  matters  set  forth  In 
the  complaint.  If  true,  conscltute  a  cause 
of  action,  aBsuming  that  the  alleged  un- 
dercaklngsof  defendant  D.  M. Gloster  were 
not  In  writing.  The  case  fa  not  one  to 
which  tbe  rnles  that  a  trust  In  real  prop- 
erty must  be  in  writing,  and  that  a  writ- 
ing cannot  be  varied  by  parol  evidence, 
apply.  Trusts  may  be  cnsated  by  writing 
or  "by  operation  of  law,"*  (Civil  Code>$ 
852;)  and  trusts  which  arise  from  fraud, 
either  actual  or  constrncdve,  are  not 
within  that  part  of  the  statute  which  re- 
quires a  trust  to  be  declared  by  a  written 
instrument.  The  averment  In  the  com- 
plaint last  above  quoted  is,  we  think,  a 
sutficlent  statement  that  the  promises  al- 
leged to  have  been  made  by  defendant  D. 
M.  Gloster  were  made  without  any  Uiteo- 
tion  of  performance,  and  therefore  there 
was  actual  fraud  within  tbe  meaning  ol 
tbe  phrase  "a  promise  made  without  any 
Intention  ol  performing  It,"  as  used  In  sec- 
tion 1572  of  the  Civil  Code.  But.  if  that 
were  nut  ao,  we  think  that  tbe  other  facts 
stated  show  a  case  of  trust  arising  out  ol 
fraud  within  the  anthotitleB  of  Brodcr  v. 
Conklln,  77  Cal.  330,  19  Pac.  Rep.  513; 
Brison  v.  Brison,  76  Cal.  525. 17  Pae.  Rep. 
6S9;  Murray  V.  Dake,  46  Cal.  645;  Sandfoss 
V.  Jones.  3.5  Cal.  481;  and  Newman  v. 
Smith,  77  Cal.  22,  18  Pac.  Rep.  7al.  See, 
also,  Humphrey  v.  West.  40  Mich.  5i>7; 
Tracey  v.  Sackut,  1  Ohio  St.  55;  Reid  v. 
Burns.  IS  Ohio  St.  49.  In  some  of  tbe 
cases  above  cited  there  was  a  peenllarcon- 
fldentlal  relation,  as  that  ol  huBband  and 
wife,  parent  and  child,  or  attorney  and 
client;  but  that  was  not  tbe  fact  In  all 
the  cases.  The  case  at  bar  Is  very  Blmllar 
to  those  of  Humphrey  v.  West,  SandfosB 
V.  Jones,  and  Broder  v.  Conklin.  supra. 

The  alleged  mental  weakness  of  plain- 
tiff Is  a  matter  to  he  seriously  examined. 
Upon  this  subject  the  supreme  court  r.f 
Ohio,  after  a  review  and  citation  of  au- 
thorities, say  as  follows:  "Those  who 
from  Imheelllty  of  mind  are  incapable  of 
guardlngtheniHelvesagainst  fraudand  Im- 
position are  under  the  special  protection 
of  tbe  law.  The  rule  to  be  collected  from 
all  the  authoritleM,  I  take  to  be  this: 
Where  there  Is  Imbecility  or  weakness  of 
mind  arising  from  old  age,  sickness,  in- 
temperance, or  other  cause,  and  plain  In- 
adequacy of  consideration,  or  where  there 
is  weakness  of  mind,  and  circumstances 
of  undue  Influence  and  advantage,  bi  either 
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case  a  contract  may  be  set  aside  In 
equity. " 

Ab  first  above  stated,  the  questions  1d- 
vulvecl  In  tblB  case  arose  on  rnllnKS  uf  the 
coart  sustaining  objections  of  deTtrndants 
toerldPiice  offered  by  plaintiff.  The  state- 
nient  on  motion  for  a  new  trial  conatsts 
mainly  of  qneRtlons  asked  by  plaintiff  of 
wltneHses,  objections  by  defendants,  ml- 
InfTB  HUKtuintng  the  objections,  and  excep- 
tions by  plaintiff,  and  of  offeru  by  plaintiff 
to  prove  certain  facta,  and  objections  to 
anch  offers  aaatained.  It  wonid  be  useless 
labor  to  notice  all  of  snch  rullngstn  detail. 
They  all  seem  tn  have  frone  upon  the  the- 
ory that  plaintiff  was  bound  by  the  terms 
of  the  deed  and  bill  of  sale,  and  conid  not 
prove  the  averments  of  the  complaint  by 
parol  evidence.  One  or  two  examples  of 
the  rulings  will  be  sufficient.  While  plain- 
tiff waa  on  the  witness  stand  he  was  asked 
by  blH  connsel,— refeninfc  to  the  time  the 
deed  was  made:  "What  was  the  matter 
with  your  physical  organisation .  whether 
yun  were  sick,  weak,  or  disabled?"  The 
qoestlonwas  objected  to  by  the  defense  as 
"irrelevant  and  Immaterlol,"  and  the  ob- 
jection was  BQStalned.  Counsel  fur  plain- 
tiff then  said:  **We  offer  to  prove  that 
p'-'ntlff  at  the  time  of  the  transfer  set 
ont  in  the  complaint  was  of  weak  and  un- 
sound mind,  and  Incompetent  to  transact 
bu8ln«Hi,  on  the  23d  day  of  November.  1883. 
We  offer  to  prove  that  defendant  must 
liare  known  of  such  mental  weakness  and 
sickness,  and  that  betook  advantage  of 
such  weakness  and  sickness  to  persuade 
plaintiff  to  anch  contract  set  out  In  the 
complaint.  (Objected  to  as  Irrelevant  and 
Immaterial.  Objection  nustalned.  Plain- 
tiff excepts.)"  This  ruling  was  erroneons. 
Again:  ''Question.  What  induced  you  to 
make  that  transfer  of  property?  (Object- 
ed to  as  incompetent,  immaterial,  and  ir- 
relevant; It  appearing  that  the  transfer 
was  in  writing,  and  expresses  the  Induce* 
ment.  and  it  Is  the  best  evidence  what  the 
indneementwas.)  TheUourt.  Tbatbrlngs 
npthesameqnestlon.  Theohjectlontssus- 
tained.  (Plaintiff  excepts.) "  This  ruling 
was  erroneous.  Again:  "Question.  State 
what  consideration,  if  any,  you  received 
lor  turning  over  that  property  to  defend- 
antGlosterT  (Objection  as  irrelevaut^lm- 
materlal.  and  Incompetent,  It  la  evi- 
denced by  the  bill  of  sale  itself.  It  Is  en- 
tirely  irrelevant  and  Immaterial  whether 
therv  was  any  other  con  si  deration  outside 
of  the  writing;  the  writing  speaks  for  It- 
aelf.  It  Is  the  same  thing  you  have  been 
to  work  on  twenty-four  hours.  Objection 
sustained.  Plaintiff  excepts.")  These  ex- 
amples show  the  general  nature  of  the  26 
specifications  of  error  contained  In  the 
statement.  Plaintiff  sought  In  various 
ways— by  questions  put  to  witnesses  and 
by  offers  of  proof— to  Introduce  evidence 
tendinx  to  prove  the  averments  of  bis 
eomplalttt;  bat  be  was  prevented  by  the 
raUngH  dtbe  court  from  doing  so.  His 
offers  were  not  objected  to  because  they 
were  In  the  form  of "  offers  to  prove ; "  but 
because  the  things  offered  to  be  proven 
were  Inadmissible.  It  1h  possible  that 
some  of  the  evidence  offered  tn  be  Intro- 
duced was  objectionable  under  the  general 
roles  of  evidence ;  but  the  main  basis  of 


the  rulings  was  that  parol  evidence  was 
uot  admissible  to  establish  the  averments 
of  the  complaint.  Therefore  Itls  snfficleut 
for  the  guidance  of  the  court  below  on  an- 
other trial  to  eay  generally  that  plaintiff 
Is  entitled  to  prove  (If  he  can)  the  mate- 
rlul  averments  of  his  complaint,  his  men- 
tal condition  at  the  time  of  the  transfer, 
the  advantage  taken  of  his  mental  weak- 
ness by  defendant,  and  nndue  Influence  by 
the  latter,  the  real  conslderatiou  of  the 
transfer,  the  condition  of  the  property  and 
the  circumstances  of  the  transaction,  the 
alleged  fraudulent  acts  of  the  defendant 
belore,  at  the  time  of,  and  after  the  trans- 
fer, and  all  facts  which  reasonably  tend  to 
establish  the  alleged  fraudulent  acts;  and 
these  things  may  be  proven  by  pantl  tes- 
timony, subject,  of  course,  to  the  general 
rules  of  evidence.  For  the  reasons  abore 
given  the  Jndgment  and  order  upjieaied 
from  are  reversed,  and  the  caase  remand- 
ed tor  a  new  trial. 

We  concur:  Bbattt,  C.  J. ;  Da  Haven, 
J.,  HarbisoHi  J.;  PA.TKHB0N,  J.;  Sharp- 

BTEXN,  J. 
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BODOBBS  T.  WiTTENMTEB.    (NO.  l)t,416-) 

(Supreme  Court  of  Oalifomia,  April  8, 1301.) 

UOBTOAMS— PaTUSNT—  PLBASIKa  —  EVIDSNOS— 
DtTsaas. 

1.  A  oomplalnt  alleged  that,  plaintiff  and  de- 
fendant differing  as  to  the  amount  due  upon  a 
mortgage,  defendant  agreed  that  if  plaintlflwould 
pay  Uie  amount  claimed  by  defendant  to  be  doe, 
and  it  afterwards  traospirod  that  the  amount  so 
paid  was  in  excess  of  the  amount  doe,  defendant 
wonid  repay  to  plaintiff  snch  excess;  and,  far- 
ther, that  the  amount  so  paid  was  more  than  was 
due,  but  that  such  excess  bad  not  been  repaid. 
HcIA  sniBclent  to  oonstltute  a  causeof  action. 

a.  Suob  complaint  Is  not  amblgnoosor  uncer- 
tain. 

8.  The  following  testimony  given  by  plaintiff 
was  insofflcient  to  prove  the  agreement  to  repay; 
••Thedaythe  money  was  paid,  •  •  •  of  course 
I  was  prepared  to  pay  under  ^test  I  went  to 
[defendant]  when  Z  saw  the  mistake.  *  *  « 
She  agreed  to  oome  np  here  and  see  about  it 
*  *  *  I  notified  her  of  the  mistake,  and  she 
told  me  she  would  come  up  here  and  see"  hot 
agent,  "and,  if  I  was  right.  It  would  be  right " 

4.  Where,  In  order  to  put  an  end  to  foreclos- 
ure proceedings,  a  mortgagor  agrees  to  pay  the 
amount  dne,  together  with  interest,  attornn's 
fees,  and  costs,  but  a  dispute  arising  as  to  the 
total  amount  due,  be  pa^  under  protest,  more 
than  he  believes  to  be  doe,  smh  payment  Is  not 
under  compulsion. 

Department  2.  Appeal  from  superior 
court,  Contra  Costa  county;  Joseph  P. 
Jones,  Judge. 

W.  8.  Tinning,  for  appellant.  Smith  A 
Murasky  and  F.  Van  Nonaaa,  for  re- 
spondent. 

Shahpstein,  J.  This  action  was  brought 
to  recover  $427.50,  alleged  to  have  been 
paid  in  excess  of  the  sum  due  from  plaintiff 
to  defendant  upon  a  certain  mortgage 
held  by  defendant  upon  the  land  aS  plain- 
tiff. The  Jury  rendered  a  verdict  In  tavor 
of  plaintiff  for  $300,  and  defendant  has  ap- 
pealed from  the  Judgment  and  an  order 
denying  his  motion  for  a  new  trial.  The 
allegations  of  the  complaint  are  that  the 
defendant  had  a  mortgage  upon  land  of 
the  plaintiff  to  secure  the  payment  of  ffi,- 
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000,  and  Interest  thereon,  aod  about  Feb- 
ruary 21,  1S87,  defendant  commenced  an 
action  to  forecluae  aald  mortgage ;  that  In 
May,  18S7,  while  said  action  wasBtlU pend- 
ing, plalntiH  being  desirous  of  terminat- 
ing said  action  and  saving  furthercusts  to 
himself  therein,  and  of  liquidating  and 
discharging  bis  indebteduess  to  the  de- 
fendant under  said  mortgage  and  said  ac- 
tion, offered  to  pay  to  the  defendant  the 
mortgage  money,  interest,  costs,  and 
counsel  fees  due  and  payable  thereunder; 
that  all  that  was  then  lawfully  due  to  the 
defendant  by  reason  of  the  premises  was 
the  sum  of  f4,000  principal,  and  the  sum 
of  $2,127.50  interest,  $150  counsel  fees,  and 
$25  costs,  making  in  all  $6,302.50,  which 
defendant  offered  to  pay,  but  defendaut 
demanded  $6,730;  plaintiff  protested 
against  paying  more  than  the  said  aum  of 
$6,302.50,  but  said  defendant  refused  to 
take  less  than  said  sum  of  $6,730,  and 
agreed  that  she  would  recoup  to  plaintiff 
the  difference  between  said  sums,  to-wit, 
the  sum  of  $427.50,  If  It  afterwards  trans- 
pired that  a  mistake  had  been  madelntbe 
calculation  of  principal  and  Interest  and 
costs  aforesaid,  that  plaintiff  there- 
npon  paid  to  defendant  said  sum  of  $6,730, 
nnder  protest  as  to  said  sum  of  $427.50. 
The  plaintiff  alleges  that  defendant  did 
make  a  mistake  of  $427.50  In  said  calcula- 
tion, and,  although  often  requested  by 
plaintiff  to  pay  him  aald  sum  of  $427.50, 
defendant  has  not  paid  the  sum  or  any 
part  thereof  to  plaintiff,  whertfore  he  de- 
mands Judgment  forthatsum.  Defendant 
demurred  to  the  complaint  on  the  ground 
(1)  that  it  does  not  state  facta  sufficient 
to  constitute  a  cause  of  action;  (2)  that 
It  Is  ambiguous  and  unintelligible.  The 
demurrer  waa  OTermled,  and  appellant 
claims  that  the  court  erred  In  OTerruling  it. 

The  complaint,  as  we  construe  It,  alleges 
In  substance  that,  the  plaintin  and  de- 
fendant differing  as  to  theamount  due  up- 
on the  mortgage,  defendant  agreed  that 
If  piuiutiff  would  pay  the  amount  claimed 
by  defendant  to  be  due,  and  It  afterwards 
transpired  that  the  amount  so  paid  was 
In  excess  of  the  amount  due,  defendant 
would  repay  loplalntiffauehexcesa.  That 
was  sufficient  to  constitute  a  cause  of 
ucldon,  and  we  fall  to  dlscoTer  any  am- 
biguity or  uncertainty  in  it.  We  think 
the  demurrer  was  properly  overruled. 
The  defendant  in  her  answer  denies  that 
she  ever  at  any  time  agreed  that  abe 
would  recoup  or  repay  to  plaintiff  any 
part  of  said  sum  of  $G,730,  or  any  aum 
of  money  In  any  event  or  for  any  cause; 
denies  that  said  sum  of  $427.50,  or  any 
sum  paid  by  plaintiff  to  defendant,  was 
excess  or  In  excess  of  the  amount  due 
defendant  under  said  mortgage.  Several 
other  of  plaintiff's  allegations  are  denied 
In  the  answer.  Among  the  particulars 
speclfled  by  appellant  in  which  the  verdict 
1b  not  Justlfled  by  the  evidence  Is  the  fol- 
lowing: "The  evidence  failing  to  show 
any  agreement  on  the  part  of  the  defend- 
ant to  recoup  or  repay  to  the  plaintiff  any 
sum  of  money,  or  any  part  of  the  amount 
claimed  in  the  complaiui  in  any  event,  the 
verdict  should  have  been  for  the  defend- 
ant. **  The  evidence  of  tlie  plaintiff  In  sup- 
port of  his  allegation  that  the  defendant 


agreed  that  she  would  recoup  to  plalnMir 
the  difference  between  the  sura  of  $6,302.50 
and  $6,730,  tu-wlt,  the  sum  of  $427.60,  U  it 
afterwards  transpired  that  a  mistake  had 
been  made  by  defendant  in  ber  calcula- 
tion of  principal  and  Interest  and  costs,  is 
extremely  meager.  It  Is  as  follows: 
"The  day  the  money  was  paid  by  Dr. 
Strentzel,  of  course  I  was  prepared  to  pay 
under  protest.  I  went  toMrs.  Riley  when 
I  saw  the  mistake. — to  her  house;  me  and 
my  son.  She  lived  on  Minnie  street,  and 
she  agreed  to  come  up  here  and  see  about 
It.  This  was  In  '87.  I  notified  Mrs.  Klley 
of  the  mistake,  and  she  told  me  she  would 
come  up  here  and  see  Mr.  Wittenmyer, — 
he  attended  to  her  business,— and  if  I  was 
right  it  would  be  right."  We  think  this 
evidence  falls  to  prove  any  agreement  of 
defendant  to  recoup  or  repay  to  plaintiff 
any  sum  of  money  whatever.  In  any  event. 
Precisi'ly  what  it  does  mean  we  will  not 
undertake  to  explain.  But  It  Is  insuffi- 
cient to  constitute  an  agreement  of  the 
kind  alleged  in  the  complaint,  and  that  Is 
all  that  we  are  called  on  to  decide.  It  Iri 
only  fair  to  respondent's  counsel  to  state 
that  his  main  contention  is  that  the  pay- 
ment of  the  sum  In  excess  of  the  sum 
which  he  admits  was  due,  was  under  com- 
pulsion. That  contention.  In  ouropiniou, 
iB  unsupported  either  by  the  allegations 
of  the  complaint  or  the  evidence  on  tiie 
trial.  We  think  the  exceptions  to  tlie 
charge  of  theconrt  were  none  of  them  well 
taken,  and  we  do  not  discover  any  other 
errors  than  that  the  evidence  is  Insufil- 
clent  to  Justify  the  verdict,  for  which  a 
new  trial  should  be  had.  For  that  error 
defendant's  motion  for  a  new  trial  should 
have  been  granted.  Judgment  and  order 
reversed. 

We  concur:  McFabland.  J,;  Db  Ha- 
ven, J. 
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DoNLON  T.  Jkwktt.  (No.  14.834. ) 
(Supreme  Court  0/ CoEt/omlo.  April  1,189L) 
CODKTiBs— Classification  — Salabibs  of  Codntt 

OFFtCBRa. 

St.  Cal.  188.%  p.  iflW.  S  163,  divides  co«n- 
tiea  into  48  classes;  the  thirty -ninth  being  ooan- 
ties  havlnft  a  population  of  5,000  and  under  6,00(1; 
the  fortieth,  those  havinR  5,a00  and  under  5,600: 
the  forty-first,  those  haviog  5,000.  and  under 
5,300.  By  snctioQ  163  the  salaries  of  the  various 
officers  of  the  several  classe.-)  was  fixed.  By  Act 
March  IS,  said  section  163  was  amended 

and  divided  into  new  sections  numbered  consec- 
utively from  163  to  210.  The  salaries  of  the  offi- 
cers of  said  three  classes  were  fixed,  respect- 
ively, by  sections  201,  202,  and  903.  St.  18W,  p. 
^'SS,  amends  said  original  section  162  so  as  to  de- 
fine class  39  as  counties  having  a  popolation  ot 
5,640  and  under  6,000.  It  added  a  class,— SSKj— 
defined  OS  counties  having  a  population  of  5,000 
and  under  5,640.  In  all  other  respects,  Including 
the  clauses  defining  classes  40  and  41,  sectiou  IC^ 
was  re-enacted  In  prouisely  its  original  terms. 
A  new  section,  numbered  201}<,  was  inserted  be- 
tween sections  201  and  202,  by  which  the  salaries 
of  officers  of  class  8HW  were  prescribed.  Held, 
that  the  legislature  did  not  Intend  to  abolish 
classes  40  and  41,  but  merely  to  create  a  new 
class,  which  they  intended  to  describe  as  embrac- 
ing counties  with  a  popDlBtl(Hi  of  6,600  and  under 
5,610. 

In  bank.   Application  for  m&odawuB. 
Aylett  R.  CottoDf  lor  petitioner,  Black- 
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at*tek  Ji  Sbepberd  ard  B,  h.  Poplin,  Dlst. 
Atty.,  tor  reBpucdent.   M,  E,  Sanborn, 

uuiicus  varlie. 

Beattf,  C.  J.  The  petitioner  1b  aseesa- 
or,  and  the  refpondent  auditor,  ol  Ven- 
tura vouDty,  uuU  it  la  tlie  duty  of  the  lat* 
ter,  preacrlbed  by  law,  to  draw  hla  war- 
raut  at  the  pdu  of  each  mouth  lor  a 
moDthly  infltallnient  of  the  tialary  of  the 
former.  Attbeendot  the  month  of  Jau- 
oary,  petitiouer  demunded  a  warrant  fur 
hla  January  salary,  claiming  that  Ventura 
waa  a  county  of  the  thirty-ninth  and  one- 
half  claaa,  and  that  his  annual  salary  aa 
aaaeaaor  of  a  county  of  that  claas  waa 
But  the  reHpondeot.  being  in 
doobt  whether  Ventura  waa,  tircordlng  to 
a  correct  conetructlou  of  the  atatute,  a 
county  of  the  thirty-ninth  and  one-balf 
elaaa  or  of  the  forty-first  claaa,  in  which 
the  aaaesaor'a  aalaryia  leaa  than  93<200,  re* 
fused  to  draw  hla  warrant  on  that  baeia. 
Thereapun  tbia  original  proceeding  was 
comnieoced  bere  for  a  writ  of  mandate  to 
compel  the  auditor  to  perform  hla  aup- 
pOHed  duty. 

There  is  an  entire  a^eement  between 
the  parties  H8  tu  all  matters  uf  fact,  and 
the  only  question  In  the  case  Is  one  of 
ntatutory  oonstructlon.  !:!Section  5  of  arti- 
cle 11  of  the  constitatfoQ  enjoins  upon  the 
legialature  the  duty  of  providing  for  a  uni- 
form ayatem  of  connty  goTernment,  bat 
for  the  purpose  of  regalatlng  the  compen- 
sation of  county  officers  permits  a  claHsJfl- 
catlon  of  counties  accordina  to  popula- 
tion. In  pursuance  of  this  provision  an 
act  was  passed  March  14.1888, entitled  "An 
act  to  eatabllah  a  uniform  ayatem  of  coun- 
ty and  township  governments."  (St.  18!^, 
p.  299,by  which  (section  162)  thocountlesof 
the  state  were  divided  Into  48  classes,  ac- 
cording to  their  population  as  established 
by  the  federal  census  uf  1880.  the  thirty- 
ninth,  fortieth,  and  forty-first  classes  be- 
ing defined  as  follows:  "Counties  having 
a  population  of  five  thousand  alxhundred, 
and  under  six  thousand,  ahail  belong  to 
and  be  known  asof  the  thirty-ninth  class ; 
conntiea  haviufr  a  population  of  five  thou- 
sand three  hundred,  and  under  five  thou- 
sand six  hundred,  ahnll  belong  to  and  be 
known  aa  counties  of  th(>  fortietli  class; 
counties  having  a  population  of  five  thon- 
aancl.  and  under  five  thousand  three  hun- 
dred* aball  belong  to  and  be  known  aa 
counties  of  theforty-flrstclaas.**  Ventura, 
having  a  census  population  of  6,073,  fell 
into  the  forty-first  class. 

By  section  163  of  the  same  act  the  sal- 
aries of  the  several  county  officers  of  the 
respective  classes  of  the  counties  were 
fixed.  By  an  amendatory  act  passed 
March  18. 1885.  this  section  IVS  waa  amend- 
ed, and  divided  Into  new  aectlons,  num* 
bered  consecutively  from  163  to  210  In 
this  amendatory  act  thesalaries  of  officers 
of  the  thlrty-nintli  class  were  regulated  by 
section  201.  those  of  officers  of  the  fortieth 
clasa  by  section  202,  and  those  of  officers 
of  the  forty-flrst  clasa  by  section  208.  An* 
other  amendatory  act  was  passed  in  1887, 
(St.  1887,  p.  178.)  and  finally,  on  March  16. 
1889,  the  act  was  passed  (St.  1889,  p.  232) 
which  gives  rise  to  the  present  contro- 
versy. By  this  last  amendatorr  act  sec- 


tion 162  of  the  orifi^nal  act  waa  so  amend- 
ed aa  tochange  thedeflnltion  of  the  thirty- 
ninth  clasa.  and  add  a  new  class,  numbered 
38}^.  A  new  section,  numbered  2U1J^,  waa 
also  Inserted  between  sections  201  and  202, 
by  which  the  salaries  of  ofilcers  of  the 
thirty -ninth  and  one-halt  class  of  counties 
wei-e  regulated.  By  thla  amendment  the 
definition  of  counties  ol  the  thirty-ninth 
class  was  changed  so  as  to  read  as  fol- 
lows: "Counties  having  a  population  ot 
five  thousand  six  hundred  and  forty,  and 
under  six  thousand,  shall  belong  to  and 
be  known  as  counties  of  the  thirty-ninth 
class."  And  the  following  definition  was 
made  ot  counties  of  the  thirty-ninth  and 
one-halt  class:  ''Conntiea  having  a  pop- 
ulation of  five  thousand,  and  under  five 
thousand  six  hundred  and  forty,  shall  be- 
long to  and  be  known  as  counties  of  the 
thirty-ninth  and  one-halt  class."  In  all 
other  respects.  Including  the  clauses  defin- 
ing the  fortieth  and  lorty-first  classes, 
tion  162  waa  re-enacted  in  precisely  its 
origlunl  terroa.  Tbe  effect  of  this  legisla- 
tion was  to  produce  a  confiict  in  the  terms 
of  tbe  atatute.  rendering  it  necessary  to 
resort  to  construction  In  order  to  ascer- 
tain the  Intention  of  the  legislature.  The 
thirty-ninth  and  one-half  class,  by  Its  defl 
ultion,  embraces  all  counties  having  a 
population  of  5,000  and  under  5,640. — that 
la  to  aay,  all  conntlesformerly  embraced  In 
classes  40  and  41,  and  any  county  formerly 
embraced  In  class  S9  with  a  population 
of  5,600.  and  under  5,640.  By  reason  of  tbe 
amendment  to  the  definition  of  class  39,  it 
is  brought  into  perfect  conformity  with 
the  definition  of  the  new  class,  but  the  lit- 
eral re-enactment  of  the  clauses  defining 
elaaaea 40  and  41  creates  the  confiict;  for. 
as  above  shown,  they  consist  of  counties 
having  a  population,  respectively, ot  5.300, 
and  under  5,600,  and  ot  6,000  and  under 
5,300;  both  of  which  classes  are  embraced 
in  the  definition  of  class  39^.  Such  being 
the  terms  of  the  statute,  and  the  circum- 
stances of  its  enactment  in  Its  present 
form,  the  petitioner  contends  that  we 
must  hold  the  Intention  of  the  legislatnre 
to  have  been  to  repeal  the  clauses  defining 
classes  40  and  41,  and  to  substitute  for 
those  classe<=i,  and  a  part  of  class  39,  tbe 
newly-aefined  class,  89^.  On  the  part  of 
respondent  it  la  contended  that  the  Inten- 
tion was  to  preserve  classea  40  and  41.  and 
to  make  the  new  clasa  consist  of  those 
counties  only— formerly  embraced  in  class 
39— cuntainlng  a  popniation  of  5,600,  and 
under  5,640.  It  is  certain  that  the  legisla- 
ture intended  one  thing  or  the  other,  but 
either  constnii'tlon  of  the  statute  convicts 
It  of  a  bhiii  li!r,  and  the  question  to  be 
solved  Is  whether  the  mistake  consisted  in 
the  Inadvertent  use  of  the  number  5,000  in- 
stead of  6.600  in  defining  clasa  39^.  or  in 
the  re-enactment  of  the  clauses  defining 
classes  40  and  41. 

The  principle  of  construction  relied  on 
by  petitioner  in  support  of  his  contention 
Is  that  in  cases  of  repugnancy  a  later  stat- 
ute controls  an  earlier  one;  from  which  he 
argues  that  the  clause  defining  3^  being 
new,  and  those  defining  40  and  41  being 
a  mere  republication  of  the  terms  of  the 
original  act,  the  former  must  govern. 
But  In  view  ot  the  constitntlonal  provla- 
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ion  prescribing  the  metliod  ot  revIslDg 
and  amending  statutes  and  sections  ot 
utatutea,  can  we,  for  the  purpose  of  con- 
strains an  amendal'ory  act,  conoider  its 
new  features  as  belnj;  later  in  point  ul 
time  than  thuse  parts  ot  the  original 
which  arc  merely  republished?  The  con- 
stitution, art.  4,  §  24,  provides  that  "no 
law  shall  be  revised  or  amended  by  refer- 
ence to  Its  title;  but  in  such  case  the  act 
revised  or  section  amended  shall  be  re-en- 
acted and  published  at  lenstb  as  revised 
or  amended."  The  effect,  and  the  only 
effect,  ot  this  requirement.  Is  to  compel 
the  republication  of  so  much,  and  bo  much 
only,  of  the  old  law  as  the  legislature  in- 
tends to  continue  in  force  along  with  the 
amendment,  and  It  would  seem  that  one 
object  of  the  provision  must  have  been  to 
prevent  conflict  and  repugnancy  between 
the  new  and  the  old  portions  ol  the  stat- 
ute  by  requiring  the  incorporation  ot  all 
amendments  In  the  revised  text  of  the 
statute  or  section  amended;  for,  necessa- 
rily, the  legislature  by  this  method  is  com- 
pelled  not  only  to  scrutinize  the  amend- 
ment itself,  bat  all  other  parts  of  the  stat- 
ute which  are  at  the  same  time  presented 
to  view  In  their  connected  sequence;  and 
we  are  not  entitled  to  assume  that  the  in* 
tentlon  to  enact  the  new  portion  was  any 
more  clear  and  distinct  than  the  intention 
to  modify  its  operation  by  the  effect  of 
such  portions  of  the  original  act  as  have 
been  thus  deliberately  preserved.  The 
duty  of  a  court  is,  therefore,  to  endeavor 
to  construe  the  revised  or  amended  act 
in  the  same  manner  It  would  construe  a 
new  and  original  piece  ot  legislation,— 
Tlewins  all  Its  parts. giving  to  every  part, 
U  possible,  some  effect  consistent  with  the 
whole,  and  as  little  as  posslbla  repugnant 
to  other  parts,  "  ut  res  magia  valeut, 
quam  pereat."  If,  however,  It  is  found 
that  there  Is  an  Irreconcilable  conflict  be- 
tween the  amendment,  and  some  portion 
of  the  old  statute  that  has  been  pre- 
served and  rapubliahed  in  the  revision,  so 
that  no  e&ect  can  be  given  to  one  without 
destroying  the  operation  of  the  other, 
and  there  Is  nothing  else  to  Indicate  the 
probable  Intention  of  the  legislature  it 
might  be  uecesHary  to  hold  that  full  effect 
is  to  be  given  to  the  amendment  and  the 
re-enactment  of  tha  conflicting  portion  uf 
the  original  act  treated  as  a  mistake.  It 
may  be  conceded  that  the  cases  cited  by 
petitioner  sustain  his  contention  to  this 
extent,  but  certainly  they  go  no  further, 
and  In  this  case  we  think  It  not  only  un- 
necessary, but  fur  many  reasons  Inadmis- 
sible, to  solve  the  difficulty  in  the  mode 
suggested.  If  It  had  been  Che  Intention  of 
the  legislature  to  abolish  the  fortieth  and 
forty-flrat  clasrtcs,  and  to  consolidate  them, 
along  with  a  part  ot  the  thirty-ninth,  in- 
to a  new  class,  the  short  and  simple  and 
obvious  means  of  accomplishing  such  In- 
tention was  to  amend  the  clause  defining 
class  89,  as  was  done;  to  amend  the 
clause  defining  class  40  so  as  to  make  It 
embrace  all  counties  containing  a  popula- 
tion ot  6,000  and  less  than  6,640,  and  to 
drop  the  clause  defining  class  41.  In  ad- 
dition to  tfais.it  would  only  have  been 
Decessary  to  amend  section  202,  regulating 
tha  compensation  ol  offlcera  nt  class  40, 


with  or  without  a  repeal  of  section  203, 
which,  even  though  not  repealed,  would 
have  heenltift  with  nothing  to  operate  up- 
on. There  was  no  need  to  resort  to  the 
use  of  a  fractional  number.  to  des- 

ignate a  new  class  If  40  and  41  were  to  be 
abolished,  for  iu  that  case  there  were 
whole  numbers  enough  and  to  spare,  for 
the  purpose  of  such  designation.  And  su 
was  it  equally  unnecessary  to  resort  to 
the  fractional  number  201J^  to  designate 
the  section  regulating  the  compensation 
of  officers  of  the  new  class  ot  counties. 
This  Is,  to  our  minds,  very  conclusive  proof 
that  the  legislature  did  not  intend  to 
abolish  classes  40  and  41,  bat  only  to 
crtsafce  a  new  clnss  between  80  and  40, 
comprising  one  or  more  counties  formerly 
Included  In  class  39.  Instead  of  being 
guilty  ot  the  elaborate  and  superfluous 
series  ot  blunders  Imputed  to  it  on  the 
theory  of  petitioner,  the  Ipglslature  made 
the  simple  and  comparatively  natural 
mistake  of  using  a  wrong  number  In  a 
single  clause  of  the  act.— the  number  6,000. 
Instead  ot  the  number  6,600.  In  the  clause 
defining  the  new  class,  This  view 

affords  a  simpler  and  more  probable  ex- 
planation of  the  discrepancies  in  the  stat- 
ute than  any  other,  and  has  the  merit  ot 
satisfying  the  cardinal  rule  ot  construc- 
tion which  requires  that  some  effect  shall 
be  given,  if  possible,  to  every  clause  of  the 
contract,  or  substantive  provision  ot  a 
statute,  ccnslsteot  with  Its  entire  scope 
and  object.  And  this  view  Is  corroborat- 
ed by  the  fact  that  section  202,  regulating 
the  compensation  ot  ofllcers  of  the  for- 
tieth class,  was  not  merely  re-enacted, 
but  was  amended  by  the  act  webave  been 
considering,  so  as  to  Increase  the  salary 
of  superintendent  of  schools  from  $700  to 
$1,500.  If  there  was  no  intention  to  pre- 
serve the  fortieth  class,  why  this  amend- 
ment? 

Our  conclusion  Is  that  Ventura  remains 
a  county  of  the  forty-first  cla^s,  and  that 
the  petitioner  can  claim  only  the  salary 
provided  for  assessors  In  that  class  ot 
counties.   Writ  denied. 

We  concnr:  Patehson,  T.:  Harrison, 
T.;   McFarland,  J,;   Garoutie.  J,;  De 

Haven,  J.    88  caL  m 

Ex  parte  Ebduann.  (No.  20,818.) 
(Supreme  Oowrt  of  Callifonaa.  April  9, 1801.) 
CmuxNAL  Law — ^Ihprisonubnt  to  Bnfobce 
Fine. 

Since  Pen.  Code  Oa:  {  1205,  provldinfr  tcv 
Imprisonment  In  the  ooontyjail  to  enforce  a  fine, 
at  the  rate  of  one  dollar  a  day.  has  been  amended 
to  provide  that  such  Imprisonment  must  not  ex- 
ceed the  time  for  which  defendant  might  bo  sen- 
tenced to  imprisonment  for  the  ofFense  of  which 
he  has  been  convicted,  defendant,  convicted  of 
simple  Eissault  and  lined  $500,  cannot  be  impris- 
oned more  than  three  months,  which  ia  the  term 
of  tmprisooment  fixed  for  the  oflensei  Pea.  Coda 
Cal.  f  341. 

%.  bank.  Application  for  btibeaa  cor- 
pus. 

L.  E.  Pbtlllps,  for  petitioner.  J.  A.  Hos- 
mer,  for  the  People. 

Per  Cdriah.  On  February  14, 1800.  thu 
petitioner  was  convicted  of  a  simple  as- 
sault In  police  court  No.  2  of  San  Francis- 
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CO,  and  sentenced  under  section  1205,  Pen. 
Code,  to  pay  a  fine  of  $500,  and  In  delanlt 
of  payment  to  be  Imprisoned  In  the  codd- 
ty  jail  at  the  rate  of  one  dollar  for  each 
day  nntilthe  fine  should  be  Batisfied.  The 
maximum  of  Imprlsonraencforsald  offenne 
Is  "not  exceedluK  three  monthe,"  (Pen. 
Code,  241,)  althoagta  aflneof  fSOOmay also 
be  Imposea.  Dndcr  the  sentenceof  fine  Im- 
posed by  the  court,  petitioner  bas  already 
been  In  ]ail  considerably  over  a  year;  and 
he  contends  that. for  the  purpose  of  enforc- 
ing  thf.  fine,  he  cannot  legally  be  impris- 
oned lunger  than  the  maxliiium  term  of 
three  monthn.  The  question  has  been 
presented  to  us  heretofore,  when  there 
was  some  dltferencu  of  opinion  in  regard 
to  It.  As  the  leKiSlature,  at  its  recent  ses- 
sion, amended  said  section  1305  so  as  to 
expressly  provide  that  Imprisonment  to 
enforce  a  flne  must  "not  exceed.  In  any 
case,  beyond  the  time  forwhfch  the  defend- 
ant might  be  sentenced  to  imprisonment 
tor  the  offense  of  which  be  had  been  con- 
victed." we  think  that  former  donbts  on 
the  subject  should,  In  Justice,  be  resolved 
in  favor  of  the  petitioner.  It  la  ordered 
that  petitioner,  Frank  Erdmann,  be  dls- 
cbarteed  from  custody. 


88  C&I.  473 

In  re  Bauquier'b  Estate.    (No.  13,07D.) 
{Supreme  Comt  of  California.  March  28, 1891.) 
ADMiNisTRATona— AproiHmxMT— DuauAunoi.  - 

TION. 

The  fact  that  a  hrotber  is  pr^adiced 
■galnat  hfs  sister  does  not  disqualify  nim  to  act 
u  adminiBtrator  of  his  father's  estate. 

Commissioners*  decision.  In  bank.  Ap- 
peal from  superlorcourt,  ISacramento  coun- 
ty;  W  C.  Van  Fleet,  Judge. 

Jobnaon,  Joboson  A  Johnson,  for  ap- 
pellant. Robert  Devlin,  A,  It.  Hart»  and  J. 
C.  Tabbs,  for  respondent. 

TBHPX.B,  C.  Joseph  Bauquler died,  leav- 
ing an  estate  estimated  at  about  920.00(1. 
In  hts  will  he  named  his  daughter,  Mrs. 
Rode,  executrix.  Letters  having  been  re- 
fused her,  Frank  Bauquier,  a  son  uf  the 
deceased,  the  public  administrator,  and 
one  Smltli,  severally  applied  for  letters. 
At  the  bearing  a  contest  was  Inaugurated 
between  Bauquier  and  the  public  adminis- 
trator. The  court  denied  the  application 
of  Banqnler  and  Smith,  and  appointed 
the  public  administrator,  and  thereupon 
Banqnler  took  tbls  appeal.  An  appeal 
had  been  previously  taken  by  Mrs.  Kode 
from  the  order  denying  her  application  to 
be  appointed  executrix.  Since  the  submls- 
slon  of  this  case  liere,  that  order  has  been 
reversed,  and  thereby  the  right  of  Mrs. 
Bode  to  be  appointed  executrix  apparent- 
ly settled.  The  matters  Involved  in  this 
appeal,  therefore,  have  become  practically 
of  little  consequence.  We  think,  however, 
it  must  be  held  in  this  case  that  It  was  er- 
ror to  hold  that  the  fact  that  Frank  Bau- 
quier was  prejudiced  against  his  sister  dla- 
nnallfied  him  to  act  as  administrator. 
Therefore  the  order  denying  bis  applica- 
tion and  appointinjr  the  public  admlnls. 
trator  should  be  reversed. 

We  concur:  Vakci-ief,  C;  Foote,  C. 
Cal.Rep.  26-28  P.— 8 


Pick  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed 
from  1h  reversed. 

88  Cal.  m 

Id  re  Cabmodt's  Estate.   (No.  13,822.) 
CSupreme  Court  of  CaHfomia.  April  X8, 1891.) 
ADmxiBTaATOR— AppoiNTicsNT— Wajtt  ot  Ix- 

TBQBITr. 

1.  Under  Code  CivU  Froo.  CaL  S  1865,  pro- 
viding that  the  relatives  of  a  decedent  can  ad- 
minister only  when  they  are  entitled  to  succeed  to 
the  personal  estate  or  some  part  of  it,  and  sec- 
tion 1886,  subd.  6,  providing  tnat  the  whole  estate 
shall  go  to  the  surviving  husband  or  wife  If  de- 
cedent leave  neither  issae,  father,  mother, 
brother,  nor  sister,  letters  ot  adminiatration 
should  not  be  eranted  to  a  wife's  nephew  when 
she  leaves  a  nusband  surviving,  but  no  issue, 
father,  eto. 

2.  A  husband,  who  is  the  sole  distributee  of 
his  wife,  tinder  Civil  Code  Cal.  1  1386,  is  not  dls- 
anaauiea  to  ut  aa  her  adninlBtrator  becauie  he 
oUlms  the  wlwle  estate  a«  a  (dft  from  his  wife, 

uoder  section  186B,  providing  that  no  person  shall 
be  competent  to  serve  as  administrator  who  shall 
be  adjudged  incompetent  for  want  of  integrity. 

Commissioners*  decision.  In  bank.  Ap- 
peal from  superior  court,  Sacramento 
county;  W.  C.  Van  Fleet,  Judge. 

Orove  L.  Johaaon  and  Albert  M.  Jobn- 
aon, {Tboratou  A  Merabaeb,  of  counsel.) 
for  appellant.  Cb&a.  F.  HanloD,  for  re- 
spondent. 

Bblcheb,  C.  Fannie  Carmody  died  In- 
testate fn  the  county  of  Sacramento  on 
the  4th  day  of  September,  1889.  She  left 
surviving  her  John  Carmody,  her  husband, 
and  Ave  children  ot  a  deceased  sister,  of 
whom  Nlel  Grant  was  one,  bat  no  Ibbuc, 
father,  mother,  brother,  or  sister.  On  the 
mil  of  October,  1889,  Nlel  Grant  filed  In 
the  superior  court  of  the  county  a  petition 
asking  that  letters  ot  administration  on 
the  estate  of  decedent  be  Issued  to  him. 
In  bis  petition  lie  stated,  among  other 
things:  "That  said  deceased  leftestate  In 
the  said  county  of  Sacramento,  consisting 
of  real  and  personal  prupert;  That  the 
valne  and  character  ot  said  pt-operty,  so 
far  as  known  to  your  applies  at,  are  as  fol- 
lows, to-wit:  fSOO,  or  thereabouts,  In 
Sacramento  Savings  Bank;  real  estate  In 
Calttornla,  value  unknown;  tnmlture  and 
personal  effects,  value  nnknotvn."  Two 
days  later  tJie  surviving  tansband  died  bis 
petition  for  letters  ot  administration  on 
the  estate.  He  stated  in  the  petition, 
among  other  thti^ :  "That  she  fdeo*- 
dent1  left  estate  in  said  countv*  which  con- 
sists'of  an  interest  [It  Is  claimed]  In  cer- 
tain moneys  In  the  Sacramento  Bank,  on 
deposit  therein ;  tha  t  the  value  ot  said  es- 
tate la  unknown  to  said  petitioner,  and 
the  same  consists  wholly  of  personal  prop- 
erty. "  When  the  petitions  came  on  to  be 
heard,  Carmody  was  called  as  a  witness, 
and  testified  to  certain  facts  which  tended 
to  show  that  during  her  last  illness  bis 
wife  made  or  attempted  to  make  to  him 
a  gift  ot  the  money  she  had  on  deposit  In 
the  Sacramento  Bank.  He  was  then,  on 
cross-examination,  asked  and  answered 
certain  questions  as  follows:  "Question. 
Mr.  Carmody,  do  you  want  to  be  admin- 
istrator ot  Fannie  Carmody's  estate? 
Answer.  Wril,  of  eonme.  I  did  not  think 
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when  ehe  made  this  asalsnmeDt— sbe  said 

there  would  be  no  need  of  an  aclmlnlatra- 
tor.  Those  were  the  words  Bbe  spoke.  Q. 
Do  you  waut  to  be  administrator  of  your 
wife's  estate?  A.  Yes,  sir;  of  course.  Q. 
Well,  what  estate  did  she  leave?  A.  I  do 
not  know  as  she  left  any."  Counsel  fur 
Grant  then  offered  and  read  in  evidence  a 
complaint,  filed  by  Carmody,  on  October 
9,  1S89,  in  an  action  Instituted  by  him 
against  the  Sacramento  Bank  to  recover 
the  moneys  deposited  therein  by  Fannie 
Carmody.  The  complaint  contained, 
among  others,  the  followlug  averments: 
"That  on  the  22d  day  of  AuffDSt,  1&S9,  tlie 
Bald  Fnnnle  Carmudy  sold,  transferred, 
conveyed,  and  delivered  unto  this  plaintiff, 
by  and  with  the  consent  of  this  defendant, 
the  said  bank-book,  toeetber  with  all  the 
moneys  as  aforesaid  deposited  by  her  In 
Bald  bank,  and  the  plaintiff  lias  ever  since 
been  and  now  is  the  owner  and  holder  of 
aald  bank-book  and  of  the  moneys  so  de- 
posited by  ber  In  aiUd  bank.  That  since 
the  transfer  as  Dfnresald.  one  NIel  Grant, 
who  asserts  that  he  Is  a  nephew  of  said 
Fannie  Carmody,  has  notified  said  de- 
fendant not  to  pay  said  moneys  to  the 
plaintiff,  and  has  demanded  that  the  said 
bank  pay  the  same  to  faim,  said  Ntel 
Grant,  and  has  claimed  and  still  claims  to 
be  tbe  owner  of  said  money  so  deposited, 
by  reason  of  which  claim,  notice,  and  de- 
mand of  said  Niel  Grant  the  said  defend- 
ant isin doubt  as  to  Its  rights  In  the  prem- 
ises, and  as  to  whether  or  not  the  plaintiff 
is  the  true  owner  and  holder  of  said  book 
and  moneys,  and  declines  to  pay  the  same 
to  him  unless  It  shall  be  determined  by  the 
JndKment  of  this  court  that  tbe  plaintiff  is 
each  owner  and  holder,"  etc.  The  above 
was  all  tbe  testimony  Introduced,  and,  as 
win  be  seen,  there  was  nothing  to  show 
thot  there  was  any  property  of  the  estate, 
other  than  tbe  bank  deposits,  or  that 
there  were  any  creditors  of  tbe  estate. 
Tbe  court  made  the  following  finding: 
"That  tbe  petitioner,  John  Carmody,  is  in- 
competent to  serve  as  administrator,  and 
that  he  denies  said  deceased  left  any 
property  or  estate  whatever;  and  thesald 
John  Carmody  claims  all  the  estate  of  said 
deceased:  and  the  court  finds  that  the 
said  application  of  said  John  Carmody  Is 
made  nut  In  good  faith,  but  for  the  pur- 
pose of  obtaining  possession  of  tbe  estate 
of  deceased  fur  his  own,  and  to  deprive 
the  heirs  and  creditors  of  said  estate  from 
any  partlcipntion  therein;  and  that  said 
John  Carmody  Is  wanting  In  integrity  In 
that  regard."  An  order  was  accordinjrly 
entered,  dt-nylng  tbe  petition  of  Carmody, 
and  directing  that  letters  of  administra- 
tion on  the  estate  be  Issued  to  Niel  Grant. 
From  that  order  Carmody  appeals. 

The  provisions  of  the  statute,  bearing 
upon  the  question,  are  as  follows:  "Ad- 
ministration of  the  estate  of  a  person  dy- 
ing intestate  must  be  granted  to  some  one 
or  more  of  the  TJersons  hereinafter  men- 
tioned, tbe  relatives  of  tbe  deceased  being 
entitled  to  administer  only  when  they  are 
entitled  to  succeed  to  his  personal  ustatOt 
or  some  portion  thereof ;  and  they  are,  re- 
spectively,entitled  thereto  in  the  following 
order:  (1)  The  sorvivlng  husband  or 
wife,  or  some  competent  person  whom  he 


or  she  may  reqneetto  have  appointed;  (2) 
the  children;  (3)  the  father  or  mother: 
(4)  the  brothers;  (5)  the  sisters;  (6)  the 
grandchildren;  (7)  the  nest  ofkin  entitled 
to  share  in  the  distribution  of  the  estate. " 
Code  Civil  Proc.  §  1365.  No  person  is  com- 
petent  or  entitled  to  serve  as  administra- 
tor or  administratrix  who  is  "(4)  ad- 
judged by  the  cuurt  Incompetent  to  exe- 
cute the  duties  of  the  trust  by  reason  of 
drunkenness,  Improyidence,  or  want  of 
understanding  or  Integrity."  Code  Civil 
Pruc.  §  1369.  "if  the  decedent  leave  a  sur- 
viving husband  or  wife,  and  neither  issue, 
father,  mother,  brother,  nor  sister,  the 
whole  estate  goes  to  tlie  surviving  buK- 
band  or  wife. "  Civil  Code,  S  1386,  subd.  5. 
It  Is  clear  from  these  provisions  that  Niel 
Grant  was  not  entitled  to  succeed  to  any 
portion  of  tbe  estate,  and  was  therefore 
not  entitled  to  letters;  and  It  Is  equally 
clear  that  the  surviving  husband  was  en- 
titled to  tbe  whole  estate.  In  re  Ingram, 
78  Cal.  686,  21  Pac.  Bep.  485.  The  finding 
that  tbe  surviving  husband  was  incompe- 
tent to  serve  as  administrator  forwant  of 
Integrity  was  evidently  based  upon  tlie 
fact  that  he  claimed  the  whole  estate  as 
his  own,  and  thequestion  Is,  was  the  find- 
ing Justified?  We  do  not  think  It  was. 
There  was  nothing  in  the  fact  named 
which  showed  a  want  of  Integrity  or  dl8- 
quallflcatloD.  See  Estate  of  Bauqaler, 
ante,  178,  (decided  March  18,  1891.)  "We 
advise  that  the  order  appealed  from  be  re- 
versed. 

We  concur:  Fitzorbau),  C;  Foots,  r. 

Per  Cuhiah.  For  the  reasons  given  iu 
tbe  foregoing  opinion  the  order  appealed 
from  is  reversed. 

  8ft  cni.  ar 

HiNREL  V.  DUNOHUB  et  &1.  (No.  18,318.) 
{Supreme  Court  of  California.  April  16,  1891.) 
NoTiOB  or  Aweal~Farties— D18UI8BAL. 
Where  an  action  of  ^ectment  against  sev- 
eral defendants  is  dismissed  by  plalntift  before 
defend  an  ts  are  sorved,  or  answer,  and  after- 
wards two  of  the  named  defendants  file  a  cross - 
t'omplaint  seeking  afllrmative  relief,  which  is 
dismissed  oa  plnintifl's  motion,  it  is  not  neces- 
sary for  the  defendants  who  Joined  in  the  cross- 
complaint  to  serve  the  other  defendants  with 
notice  of  appeal  from  tbe  order  dismissing  it,  as 
such  otlier  defendants  are  not  adverse  Arties, 
within  the  meaning  of  Coda  Civil  Froc  CaL  % 
940. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Wal- 
ter H.  Levy,  Judge. 

Michael  MuU&ny,  {W,  C.  Burnett,  of 
counsel,)  for  appellants.  O'Brien,  Morrl- 
aoo  tft  D&tngerBeld,  for  respondent. 

McFabland,  J.  Thlsis  a  motion  to  dis- 
miss an  appeal  upon  the  ground  that  the 
necessary  parties  were  not  all  served  with 
notice  of  appeal.  The  action  is.  In  form, 
ejectment,  and  several  persons  are  named 
in  the  complaint  as  defendants.  Before 
either  of  tbe  defendants  bad  been  served 
with  or  had  appeared,  plaintiff's  attorney 
filed  with  tbe  clerk  of  the  court  a  dlsmlMS- 
al  of  tbe  action.  Afterwards  two  of  tho 
named  defendants— Patrick  Donohne  and 
Mary  Donobue— filed  au  answer,  and  also 
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a  croRS-cum plaint,  asking  affirmative  re- 
lief. Thereafter,  on  motion  of  plaintiff, 
the  court  made  an  order  dismlssinK  tbe 
action,  with  costs  to  defendants.  From 
this  orderorjudsmenttbe  said  defendants 
Patrick  and  Mary  Donohne  appeal.  They 
did  not  serve  the  other  defendants  with 
their  notice  of  appeal ;  and  for  this  reason 
respondent  contends  that  the  appeal 
should  be  dismlRsed.  We  do  not  think 
that  the  other  defendantB  were  adverse 
parties,  witbln  ttaa  meaning  of  sectlou  940 
of  tbe  Code  of  GItU  Procedure.  Tbey 
would  be  entirely  anaftected  by  any  Judg- 
ment that  might  be  nmdered  on  appeal. 
Tbe  plaintiff  In  this  action  had  a  clear 
right  to  dismiss  as  to  any  of  the  defend- 
ants who  had  not  been  served,  or  who 
had  not  appeared  and  set  up  an  adverse 
claim.  None  of  the  authorities  cited  by 
respondent  cover  the  case  at  bar.  If,  on 
this  appeal,  the  Judgment  of  dismissal 
should  be  reversed  as  to  the  defendants 
who  appeal,  "It  would  still  stand  uure- 
Tersed  as  to"  eithar  of  the  other  defend- 
ants, "and  therefore  they  woold  not  be 
affected  by  a  reversal."  Bandall  v.  Hunter, 
69  Gal.  80. 10  Pac.  Bep.  130.  See,  also,  Will- 
iams T.  Mining  Ass'n.  66  Cal.  193,  5  Pac. 
Rep.  85.  We  think,  therefore,  that  this 
present  n:otIon  to  dismiss  the  appeal 
should  be  denied.  But,  of  course,  nothing 
Is  determined  here  that  will  affect  the 
questions  which  will  arlseat  the  hearing  of 
the  appeal.  The  motion  to  dlamlsa  the 
appeal  Is  denied. 

We  concur:  Bkattt.  O.  J.;  Paterson, 
J.;  8HAKPBTEIN.  J. ;  HARBISON,  J.;  Db  Ha- 

vsx,  J.;  Gahoottk,  J. 


said  copy  of  summons.  Dated  this  28th 
day  of  February,  A.  D.  1890.  J.  S.  Ohad- 
wicK."  As  this  altidavitdoes  not  state  or 
show  that  Chadwick  was  over  the  age  of 
18  years  at  the  time  of  tbe  alleged  service 
of  summons  by  lilra,  it  is  insutllclent  tn 
prove  such  service.  Maynard  v.  MacCrel- 
Hsh,  57  Cal.  355:  Howard  v.  Galloway,  6(t 
Cal.  11;  Well  v.  Bent,  Irl.  603;  Doerfler  v. 
Schmidt,  64  Cal.  265.  I  think  the  Judgment 
should  be  reversed  and  the  cause  re- 
manded, 

Weeoncar:  Bblchsb, O.;  Foots, 0. 

Pbr  Curiam.  For  the  reasons  ^vea  in 
the  foregoing  opinion  tbe  judgment  isre- 
versed.  and  the  cause  remanded. 


S8  Cal.  fiSl  1 

HoBTON  T.  Galurdo.  (No.  18,968.) 
(Supreme  Court  qf  CaUfomia.  April  8, 1891.) 
"WarrB— Service  of  Scmxoss— APFinAvn. 
Ad  affidavit  of  service  of  summons,  which 
does  not  show  that  the  person  serving  itwas  over 
18  years  old  when  he  aerved  It,  Is  insalBoient  to 
prove  service. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court.  Lob  An- 
geles county;  Walter  Van  Dyeb.  Judge. 

Willis  &  Appel,  for  appellant.  J.  M, 
DAmroD,  for  respondent. 

Vancuef,  C.  This  is  an  appeal  by  the 
defendant  from  a  judgment  against  him 
by  default,  and  his  counsel  makes  the 
point  here  that  the  summons  In  theaction 
was  not  served  on  him.  The  only  evi- 
dence contained  In  the  record  from  which 
the  court  could  hare  found  service  of  sum- 
mons upon  the  defendant  is  the  following 
affidavit,  indorsed  on  the  summons : 
"Office  of  the  Sheriff  of  Los  Angeles  Co.  I 
hemby  swear  that  I  received  the  within 
snmrnonH  on  the  36th  day  of  Febraary,  A. 
I).  1890,  and  personally  served  the  same  on 
the  27th  day  of  February,  A.  D.  1S90,  by 
delivering  a  copy  and  having  this  rend  to 
the  defendant  in  person, being T.  Gallardo, 
tbe  defendant  named  in  said  sommons,  by 
delivering  to  him,  the  said  defendant,  per- 
sonally. In  the  city  and  county  of  Los  An- 
geles, Cal.,  a  copy  of  said  summons,  and 
a  cO'tifled  copy  of  the  complaint  tn  the  ac* 
tlon  named  In  said  sammons,  attached  to 
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BoARnoF  HarborCoumissionbssof  Port 

OF  fiUKRKA  T  EXCEUBIUB  RbOWOOD  CO. 

(No.  18,203.) 
(Supreme  Court  of  Ccitifomta.  Haroh  80, 1891.) 

COSSTCIDTIONAZ.  LaV— liKOUlATmi  AOTB— DeLB- 
QATION  OF  Poms. 

Under  Fol.  Code  Cal.  i$  256i),  2fi69,  suM.  6. 
empowering  the  board  of  harbor  conimisaioners 
of  the  port  of  Eurekft  to  make  rules  and  regula- 
tions  fortbe  protection  of  navigation  In  Humboldt 
bay,  and  to  impose  penalties,  not  exceeding  $500 
for  any  one  violatioo,  for  tne  violation  of  such 
rales,  the  harbor  commlsaionera  cannot  impose  a 
penalty,  as  its  imposition  Is  a  legislative  aut,  and 
the  legislature  cannot  delegate  such  power  to  any 
other  body. 

Department  1.  Appeal  from  Boperlor 
court,  Humboldt  county;  John  Elui- 

WORTH,  Judge. 

,/.  H.  G.  H  eaver  and  J.  N.  Glllett.  for  ap- 
pellant.  S.  M.  Back,  for  respondent. 

6AROUTTB,  J.  This  is  an  action  to  re- 
cover a  penalty  of  fSOO,  imposed  by  ttfe 
plaintiff  npon  tbe  defendant  for  tbe  vIoIh- 

tion  of  certain  rules  and  reerulations  made 
by  plaintiff.  Section  25G8,  Pol.  Code,  pro- 
vides that  "tbe  board  of  harbor  commis- 
sioners of  the  port  of  Eureka  are  author- 
ized and  empowered  to  make  such  rules 
and  regulations  and  take  sneh  action  as 
may  be  necessary  for  the  protection  of 
navigation  in  Hnmboldt  bay."  Section 
2569.  subd.  6,  provides:  'impose  penalties 
for  violation  of  such  rules  and  regulations 
not  exceeding  for  any  one  violation  the 
sum  of  five  hundred  dollars,  to  be  recov- 
ered by  action."  Section  5  of  the  rules 
and  regulations  made  by  plaintifE  in  pur- 
suance of  the  above  sections  of  the  Code 
imposes  a  penalty  in  the  sum  of  $500  for 
the  violation  of  certain  of  these  mles.  We 
do  not  believe  the  plaintifE  has  the  power 
to  impose  a  penalty  as  provided  in  the 
rale  iust  mentioned.  The  imposition  of  a 
penalty  is  in  the  nature  of  a  quasi  criminal 
proceeding,  as  it  only  follows  from  the 
violation  of  some  law.  In  U.  ,S.  v.  Mon- 
tell,  Taney,  52,  referring  to  the  char- 
acter and  object  of  pcnaltiea,  we  find  thi»t 
language:  "It  Is  not  damages,  therefore, 
that  are  Intended  to  be  secured,  but  pun- 
ishment Intended  to  be  inflicted  upon 
those  who  are  Justly  and  properly  i**- 
sponsible  for  any  improper  use  of  the  ves- 
sel's register.  *  •  *  In  other  words,  it 
Is  a  fixed  penalty  Imposed  by  law  as  m 
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pnDlshment  for  breach  of  duty  enjoined 
by  law, and  must  be  treated  as  HQch,**  etc. 
Tbe  hoard  of  harbor  comnilealonenii  la  a 
creature  of  the  statute,  and  purely  an  ex- 
ecutive body,  and  thP  fixing  and  Impofllng 
of  penalties  are  matters  of  which  thelt-s- 
Islatnre  alone  bus  cognizance.  An  act 
providing  tbat.lt  a  person  does  or  does 
not  do  a  certain  thinffi  he  aball  pay  a  pen- 
alty o(  $500,  ifl  legislation ;  and  it  Is  a  car- 
dinal principle  of  represent  at  ire  govern- 
ment  that  the  legislature  cannot  delegate 
the  power  to  make  laws  to  «ny  other  au- 
thority or  body.  Coole.v,  Const.  Lira.  116, 
139.  Conceding  that  the  legislature  could 
delegate  to  tbe  plaintiff  the  authority  to 
make  rales  and  regulations  wltb  reference 
to  tbe  navigation  of  Humboldt  bay,  the 
penalty  for  the  violation  of  each  roles  and 
regolatlons  Is  a  matter  purely  In  the 
hands  of  the  legislature.  Tbe  act  of  the 
legislature  In  fixing  the  maximum  of  such 
penalty  la  of  no  avail;  the  vice  of  the 
whole  matter  Is  in  not  Itself  fixing  the  pen- 
alty, and  In  delegating  such  legislative 
power  to  the  plaintiff.  Justice  Agnew,  In 
Locke's  Appeal,72  Pa.  St.  491,  says :  "  The 
legislature  cannot  delegate  Its  power  to 
make  a  law;  but  It  can  make  alawtu 
delegate  a  power  to  determine  some  fact 
or  state  of  things,  upon  which  the  law 
makee.  or  Intends  to  make,  Its  own  action 
depend.  To  deny  this  would  be  to  stop 
the  wheels  of  government. "  And  It  would 
Beem  that  the  estabtisbraent  of  rules  as  to 
the  navigation  of  Humboldt  hay  would 
.be  simply  acts  of  executive  admlnistrntlon 
"which  thel^lslature  could  delegate  to  the 
plaintiff  as  an  executive  body  under  the 
foregolDg  authority;  but,  wben  tbe  exec- 
utive body  has  made  aucb  ruk-s  and  regu- 
lations, It  baa  exhauated  all  tbe  authority 
vhlch  tbe  legislature  had  power  to  confer 
upon  It.  Iq  tbe  ease  at  bar  the  legislature 
attempted  to  go  further  than  in  the  case 
of  Ex  parte  Cox,  68  Cal.  21.  Under  an  act 
of  the  legislature  approved  Marc^h  4. 18M1, 
tbe  Titlcnltural  health  officer,  with  tbe  ap- 
proval of  the  board  of  vltlcultural  com- 
mlaaloners,  was  empowered  to  declare  and 
enforce  rules  In  the  nature  of  quarantine 
to  prohibit  tbe  importation  of  diseased 
vines,  etc.;  and  further  provided  that  any 
wlllfnl  violation  of  these  rules  should  con- 
stitute a  misdemeanor.  The  petitioner. 
Cox.  was  discharged  upon  hnbeas  corptia 
by  this  court,  he  having  been  convicted  of 
violating  certain  of  these  rules  and  regula- 
tions. The  court  said:  "For  tbe  purpose 
of  local  leerislation,  legislative  functions 
may  be  conferred  upon  and  exercised  Ity 
municipal  corporations;  but  the  act  be- 
fore us  Is  In  no  sense  a  conferring  of  pow- 
ers for  municipal  purposes.  The  legisla- 
ture bad  not  authority  to  confer  upon  the 
officer  or  board  tbe  power  of  declaring 
what  acts  should  constitute  a  misde- 
meanor." In  that  case  the  legislature 
delegated  the  power  to  tbe  board  to  make 
the  rules,  but  expressly  provided  in  the 
act  Itself  the  punishment  for  the  violation 
of  aucb  rules.  Bnt  In  the  case  at  bar  tbe 
leglslatnre  not  only  delegated  the  power 
to  the  plaintiff  to  make  the  rules  and  reg- 
ulations, but  went  far  beyond  that,  and 
attempted  to  delegate  the  power  to  tbe 
plaintiff  to  ponlab  lor  tbe  rlolatlon  of  such 


ralea  and  regnlatlona.  This  could  not  be 
done.   Let  tbe  Judgment  be  affirmed. 

We  concur:  Harbibon,J.;  Patxrboh.J. 


City  of  Portland  t.  Kino. 

[Supreme  Court  of  Oregon,   March  31,  1891.) 

UONICIFAI.  ZmPROVBHBXTS— TUUNO  CoUNTT  EOAD 

FOR  Stbeet. 
«ii  H  proceeding  by  a  city  to  appropriate 
for  a  street  a  county  road,  and  condemn  defend- 
ant's rerersionary  interest,  tne  admissfoQ  of  oral 
evidence  of  the  procuediofpi  of  the  county  court, 
testimony  as  to  tbe  prsotioabtllty  of  the  route  for 
city  purposes,  conjoint^  with  opinions  as  to  the 
value  of  the  reversionary  interest,  pcnnlttins 
deeds  of  property  adloining  the  road  to  be  read 
from  the  record  entries,  and  instructionit  to  the 
jury  that  the  city  having  made  street  cuttings 
across  it,  so  that  travel  is  unsafe,  is  not  an  aban- 
donment of  the  road,  are  not  prejudicial  to  tbe 
substaatial  rights  of  delendant. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  by  the  city  of  Portland  againat 
A.  N.  King  to  take  lani*  tor  a  arreet. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals and  assigns  as  error:  (1)  The  ad- 
mission  of  orul  evidence  as  to  the  orders 
made  by  the  county  court  in  granting  an 
Injunctinn  In  lieu  of  the  record  of  its  trans- 
actions. (2)  Allowing  respondent's  wit- 
nesses to  testify  to  the  procticablllty  of 
tne  route  forcity  travel,  and  to  testify  aa  to 
the  value  of  appellant's  reversionary  In- 
terest In  the  road.  (8)  Reading  deeda  to 
property  adjoining  the  road  from  the  en* 
tries  on  tbe  county  records.  (4)  Instruc- 
tiona  to  the  Jury  that  tbe  city  having 
gone  upon  a  county  road,  and  made  cnts 
across  It,  so  that  travel  was  unsafe. ie  not 
an  abandonment  of  the  road,  and  no  di- 
vestment of  the  right  to  use  It  In  tbe  pub- 
lic authorities. 

J.  C.  Moreland  and  Kflleo,  Sttirr  A 
Thomas,  for  appellant.    W  H.  AUaaaat 
City.  Atty..  and  Snhlgb  Utott,  for 
spondent. 

Per  Coriam.  Thia  te  a  proceeding  by 
the  city  of  Portland  to  appropriate  for  a 
street  that  portion  of  the  Cornell  county 
road  from  B  to  J  street  In  the  elty.  and 
to  condemn  appellant's  reversionary  Inter- 
eat,  if  any,  therein.  A  trial  before  a  Jury 
In  the  court  below  reautted  In  a  verdict 
and  Judgment  In  favor  of  appellant  for  tbe 
snra  of  $2,500,  from  which  be  api>eala,  as- 
signing as  error  the  rulings  of  the  court 
In  the  admission  of  testimony  and  In- 
structions to  the  Jury.  The  form  of  tbe 
proceeding  has  obviated  the  only  difficult 
question  titnt  could  arise  in  the  case,  and 
it  may  be  conceded  that  the  errors  as- 
signed are  well  taken,  yet  they  could  not 
possibly  have  been  prejudlclul  to  any  sub- 
stantial rights  of  the  appellant,  and  we 
have  noalternatirebut  to  affirm  the  Judg- 
ment. 


(«Arls.Bn 

Odrt  et  al.  r.  Goodwin. 
[Supreme  Cburt  of  Artaonau  Jan.  M,  ISBL) 

BiaHENT  DOMAiy— EXBRCIBI  IN  TERRITOanUJ — 
POBLIC  Use— iHRIOATIOir. 

1.  The  territory  of  Arizona,  thon^  not  poa- 
■essiiig  sovereignty,  Is  clothed  wltb  HthocHgr  ta 
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provide  for  tlie  exercise  ot  th«  -povnr  of  einlDent 
domalD  hy  the  clause  in  tbe  organic  act  which 
says:  "The  legislatire  power  of  this  territory 
extends  to  all  rightful  aiibjects  ot  Icwislstton  not 
ioconsistent  with  the  constitutioo  ua  lamof  the 
United  States." 

2.  To  determine  what  Is  a  public  use  authoriz- 
ing the  exercise  of  this  power,  oases  and  princi- 
ples, rather  than  deflnltions,  must  he  consulted. 

8.  It  is  well  established  bv  the  weight  of  au- 
^orlty  that  in  determining  what  is  a  public  use, 
as  contradistinguished  from  a  private  use,  the 
Deculiarphysicu  condttlous  and  necessities  of  the 
country  are  to  be  considered*  and  in  uome  caacs 
to  determine  whether  the  taking  ia  for  a  public 
or  private  use. 

*.  That  in  the  t«Titory  of  Arliona  the  phys- 
ical oonditioDs  are  such,  and  the  necessity  for  the 
use  of  watnr  for  Irrigation  so  great  and  inaia- 
penaable,  as  to  antborlBe  an  act  of  the  terrltOTlal 
legislature  proridinf  for  the  condemnation  of 
right  of  way  for  ditches  or  canals  by  the  agent 
of  the  territory  for  the  use  of  18  or  less  farmers 
(or  ranchers)  la  a  farming  neighborhood. 

6.  That  the  taking  In  this  casewss  for  a  pub- 
lic use,  because  in  pursuance  of  a  law  general  la 
its  character  and  terms,  and  i«DTlding  for  the 
irrigation  ot  vast  areas  of  land  that  woold  oUur- 
wiae  be  wbolty  worthless  and  uninhabitable. 
{ayllabm  by  th«  Court.) 

Appeal  from  district  coart,  Maricopa 
couuty. 

A.  Back,  tor  appellants.  W.  J.  Kings' 
bury,  for  appellee, 

Gooding.  C.  J.  This  Is  au  action  under 
title  22.  -EmlnentDomnin."  Rpv.  St.Ari*., 
act  approved  March  9,  1887,  to  condemn 
real  estate  of  appellant  for  tlie  purpose 
ot  a  ctinal  ordltcfa  lor  Irrigating  purposes. 
The  appellant  contends— fVret,  that  the 
lef^fllature  had  no  power  to  pass  the  act; 
ttecond,  that  the  conrt,  and  not  the  lefds- 
lature,  must  be  the  final  Jodge  of  what  Is  a 
pnhllc  nse,  as  dlstlngralshed  from  a  private 
nee;  third,  titat  the  ase  In  tbla  case  ia  prl< 
Tate,  and  not  public. 

Ttaesu  are  qnestlonH  or  the  ntmoet  Im- 
portance In  this  territory,  and  have  been 
preaeoted  and  ai^nefl  with  ability  com- 
mensurate with  their  Importance.  Was 
the  act,  "Eminent  Domain,"  beyond  the 
power  and  authority  of  the  lesielatnre, 
and  therefore  void?  The  orrcanic  law  of 
Atteona  provides:  "The  legislative  power 
of  tMsterrltory  extends  to  allrlghtfal  anh- 
JectB  of  leerlalatlun  not  Inconsistent  with 
the  eonstitation  and  laws  of  the  United 
States.  Bat  no  laws  shall  be  passed  In- 
terfering; with  the  primary  disposal  ot  the 
soil.  •  *  »"  The  exercise  of  the  power 
ot  eminent  domain  is  certainly  **a  riffbtlul 
sabject  of  leffislutton. "  The  various  and 
imperative  demands  fortbe  exercise  of  this 
power  are  so  obvious  as  to  preclude  the 
Idea  that  congress  did  not  Intend  to  con- 
fer it  by  the  lan^uB^e  used  in  the  organic 
act.  Public  buildings,  public  rnadn,  rail- 
roads, canals,  water-works,  sewers,  gas, 
electric  lights,  and  all  the  modem  Im- 
provements of  a  public  character  are  de- 
pendent on  tbe  exercise  of  this  power. 
Not  only  is  the  exercise  ot  the  power  ot 
eminent  domain  a  "rightful  subject  of  legis- 
lation," but  this  power  is  Implied  from 
tbe  negative.  "But  no  iawsliall  be  passed 
interfering  with  the  primary  disposal  of 
the  Boll."  The  primary  disposal.  It  is 
needlrsB  to  say,  in  the  disposal  of  it  by  the 
government  when  it  parts  with  its  title. 


Thelegtslature  has  the  power  to  deter- 
mine and  fl:c  by  what  tenures  lands  in  the 
territory  shall  be  held,  and  under  what 
forms  Titles  shall  pass,  and  who  shall  be 
the  heirs  at  the  death  of  the  proprietor, 
and  pass  other  like  la  ws.  The  purpose  of 
the  organic  act  was  to  transfer  from  con- 
gress to  the  territorial  legislature  the 
power  that  congress  had  to  pass  laws  for 
the  people  of  the  territory  upon  "all  right- 
ful subjects  oT  legislation."  The  territorial 
legtsla  ture  Is  substituted  for  congress,  and 
clothed  with  the  power  ot  congress,  except 
that  it  may  not  pass  laws  Interfering  with , 
the  primary  disposal  ot  the  soil,  nor  tax 
the  property  of  the  United  States,  nor  tax 
the  lands  or  other  property  of  non-real-: 
dents  higher  than  the  lands  or  property  of 
re^rtdents.  That  congrefs  had  the  power 
to  pass  an  act  provldlngfor  the  exercise  of 
the  power  of  eminent  domain  In  the  terri- 
tory no  one  win  question.  That  It  has 
delegated  this  power  to  theterritorial  leg- 
islature we  Think  is  quite  clear.  Cooley, 
Const.  Lim.  650,  says:  "In  the  new  terri- 
tories, however,  where  the  government  of 
the  United  States  exercises  sovereign  au- 
thority, it  possesses,  as  Incident  thereto, 
the  right  of  emlnentdomaln,  which  it  may 
exercise  directly  or  through  tbe  territorial 
governments. 

Wus  the  property  taken  tor  a  private  or 
public  use?  The  court  below  found  that 
the  property  In  question  was  sought  to 
be  condemned  for  a  "use  aothorized  by 
law,"  and  was  necessary  tor  said  use. 
The  "statement  of  tacts"  is  the  evidence 
taken  on  the  trial.  It  appea'rs  that  the 
ditch  In  question  Is  connected  with  the 
Tempe  canal,  and  what  is  known  as  the 
"Southern  Branch."  Mr.  Goodwin  says: 
"Our  branch  Is  not  au  organization  of  its 
own.  It  is  a  part  of  the  southern  branch. 
In  which  Mr.  Oury  owns  stock;  It  Is  a 
part  ot  the  same  canal."  He  further 
states  that:  "Thejra^/ero  of  tbe  southern 
branch  has  charge  ot  our  canal ;  our  canal 
Is  Just  a  part  of  the  southern  branch." 
"The  directors  ot  the  southern  branch 
have  control  of  our  ditch  as  well  as  the 
southern  branch;  tbe  whole  business  la 
under  one  set  of  directors.**  Ueturthei- 
etates  that  there  are  about  8.000  acme  of 
laud  under  the  ditch,  desert  land,  worth- 
less without  Irrigation.  He  further  men- 
tions the  names  of  IS  persons  who  own 
stock,  and  states  that  none  ot  these  share- 
holders own  more  shares  than  is  neces- 
sary to  Irrigate  their  land,  and  that  It 
was  the  Intention  to  give  each  shareholder 
sufficient  to  irrigate  his  own  land.  That 
others  besides  these  shareholders  owned 
land  within  theboundaries  marked  and  as 
covered  by  the  canal.  The  ditch  Is  owned 
by  a  Joint-stock  association,  not  a  corpo- 
ration. That  about  ], 000  inches  of  water 
was  used  through  the  canal,  and  the 
shareholders  owned  about  3.000  acres. 
The  1,000  Inches  of  water  rnn  through  the 
ditch  was  owned  by  the  shareholders  In 
the  Tempe  canal,  and  in  the  southern 
branch  both.  That  100  Inches  would  be 
used  to  ItM)  acres,  sometimes  more.  These 
facts,  not  contradicted,  bear  on  tbe  ques- 
tion of  the  use  being  a  public  use,  or  a 
purely  private  use.  The  other  facts  we 
deem  it  unnecessary  to  set  forth,  as  the 
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controversy  arises  on  the  facts  above  sut 
out.  The  amended  complaint  alleges, 
among  other  tblngs.  that  the  "  picdntlfl  Is 
a  resident  of  the  territory  of  Arizona,  coun- 
ty of  Maricopa,  and  an  agent  of  the  said 
territory  for  the  purpose  hereafter  men- 
tioned, by  virtue  of  title  22  of  the  Revised 
Statutes  of  said  territory, and  as  such  agent 
brings  this  suit  against  the  defendants 
fur  the  purposes  mentioned  aforesaid;" 
and  In  paragrapli  4,  In  substance,  "  that 
plaintiff,  J.  C.  Ooudwln,  Robert  G.  Good- 
win, James  McGlntock,  Robert  J.  Martin, 
James  Gilllland,  T.  G.  Cartlldge,  Fisher  G. 
Bally,  Douglas  Lemon,  Adams,  and  numer- 
ous other  persons,  farmers  residing  iu  the 
Missouri  Flat  neighborhood,  county  and 
territory  aforesaid,  are  the  owners  nt 
about  8,000  acres  of  arable  and  Irrigable 
lands  in  said  nelghnorhood,  wholly  value- 
less without  Irrigation,"  etc. ;  and  prays 
"to  condemn  the  land  for  the  purposes 
mentioned  in  the  complaint."  The  dam- 
ages, as  found  by  the  court,  amount  to 
9134.50. 

Do  the  facts  of  the  case  disclose  that  the 
use  was  a  "use  authorized  by  law,"— la 
other  words,  a  public  use.  In  the  view  of 
the  law?  There  is  no  definition  of  a  pub- 
lic use  that  has  yet  been  formulated  to 
which  we  can  go  as  a  certain  criterion. 
To  know  what  lea  public  ufie  which  au- 
thorizes the  exercise  of  the  power  of  emi- 
nent domain,  we  must  have  reconrae  to 
cases  rather  than  de6nltlonB,— to  nsea 
that  have  been  held  to  be  public.  There 
are  certain  uses  about  which  there  Is  no 
controversy.  Property  taken  for  state- 
bouses,  tor  court-housra,  for  school-houses, 
for  public  roads,  and  the  like,  which  pass 
under  the  Immediate  control  of  the  public 
authorities,  are  cases  of  clear  and  direct 
public  Qses.  Property  taken  forraltroads, 
canals,  and  the  like  have  also  been  con- 
coded  to  be  taken  for  public  ases.  In  this 
class  of  cases  the  property  Is  not  in  the 
possession  of  or  controlled  by  the  officers 
or  agents  of  the  public.  Private  Individ- 
uals own  and  control  the  property.  The 
title  to  the  property  Is  not  In  the  pabllc, 
nor  la  the  poeseaafun  or  control,  as  in  the 
rase  of  court-bonses,  sehuol-honses,  etc. 
The  public  use  conslstB  In  the  right  of  the 
people  to  transit  and  transportation  at 
reasonable  rates.  The  public  receives  a 
benefit  and  advantage  in  this:  that  a  new 
and  better  meuns  of  travel  and  transpor- 
tation Is  afforded.  Inotber  words, in  this 
class  of  cases  it  is  conceded  that  the  prop- 
erty of  the  Indlvidaal  owner  la  properly 
and  lawfully  taken,  because  the  general 
public  receives  a  convenience  and  advan- 
tage, and  a  right  to  participate  In  the  use. 
But  there  is  another  class  of  cases  ou  aii 
entirely  dlBerent  basis.  In  a  number  of 
the  states  where  the  physical  conditions 
of  the  country  offer  Indnuements  l^^r  the 
construction  and  erection  of  mills  for 
grinding  grain  or  sawing  lumber,  laws 
have  been  passed  authorizing  individuals 
and  private  companies  to  condemn  mill- 
sites.  These  laws  have  been  sustained  In 
the  states  where  they  have  been  enacted, 
though  questioned,  criticised,  and  often 
the  authority  denied,  outside  of  the  Juris- 
dictions where  the  beneflta  are  enjoyed. 
Dpon  what  principle  or  reusonlns  can 


these  laws  be  sastalned?  The  public  do 
not  participate  in  the  title  to  theproperty 
condemned;  nor  In  the  poDocooion  or  con- 
trol ;  nor  In  the  use  direct,  as  In  the  cam 
of  rallroads.eanals.etc.  Tfaeconrts  which 
have  upheld  these  laws  as  constltntlonal 
rank  among  the  first  in  the  country.  We 
refer  to  the  following  cases  on  this  point, 
and  other  points  in  this  case:  Beekman 
v.Bailroud  Co.,22Amer.Dec.705;  Holyoke 
Co.  v.  Lyman,  15  Wall.  507;  Tide- Water 
Go.  v.  Coster,  18  N.  J.  Eq.  518;  In  re  Appli- 
cation for  Drainage  of  Lands,  36  N.  J. 
Law,  497;  Hartwell  v.  Armstrong,  19 
Barb.  166;  Shaw  v.  Railroad  Co.,  16  Gray, 
415;  Norfleet  v.  Cromwell,  70  N.  C.  (»*; 
Lowell  V.  Boston,  111  Mass.  454;  Talbot 
Hudson,  le  Gray,  417;  Mill  Corp.  v. 
Newman.  13  Pick.  4iB7;  Jordan  v  wood- 
ward, 40  Me.  S17;  Manufacturing  Co.  v. 
Femald,  47  N.  H.  444:  Ash  v.  Cnmmlngs, 
60  N.  H.  691 ;  Hazen  v.  Essex  Co.,  12  Cash. 
477:  Harding  v.  Goodlett,  R  Yerg.  41; 
Hankins  v.  Lawrence,  8  Blackt.  286;  Olm- 
Mtead  V.  Camp,  33  Conn.  632;  Venard 
Cross,  8  Kan.  248;  Thien  v.  Voegtlander, 
8  Wis.  461;  Hlgglnson  v.  Inhabitants  of 
Nahant.  11  Allen,  530;  Commissioners  v. 
Armstrong,  45  N.  ¥.  234;  County  Ct.  of  St. 
Louis  Co.  V.  Grlswold,  58  Mo.  175. 

In  Holyoke  Co.  v.  Lyman.  16  Wall.  507. 
Cliffobd,  J.,  says:  "Authority  to  erect 
dams  across  such  streams  fur  mill  par- 
poses  results  from  the  ownership  of  the 
bed  and  the  banks  of  the  stream ;  or  the 
right  to  construct  the  same  may  be  ac- 
quired by  legislative  grant,  In  cases  where 
tho  legislature  Is  of  the  opinion  that  the 
benefits  to  the  public  will  be  of  eufflclent 
importance  to  renderlt  expedient  for  them 
to  exercise  the  right  of  eminent  domain; 
and,  to  authorise  such  an  Interierence  with 

ftrivate  rights  for  that  purpose,  lands  be* 
onging  to  individuals  have  oltea  been 
condemned  for  such  purpose,  In  the  exer- 
cise of  the  right  of  eminent  domain.  In 
cases  where,  from  the  nature  of  the  coun- 
try, mill-sites  enfficient  in  number  could 
nut  otherwise  be  obtained ;  and  that  right 
is  even  more  frequently  exercised  to  enable 
mlll'Slte  owners  to  flow  the  water  back 
beyond  their  own  limits  In  order  to  create 
safBclent  power  or  bead  and  fall  to  oper- 
ate their  mills."  Mill  Corp.  v.  Newman. 
28  Amer.  Dec.  627,  says:  "But  it  Is  said 
the  analogy  falls  when  applied  to  laying 
bare  the  flats  In  order  to  get  the  water- 
power  tor  mills, because  thepubllchave  no 
right  in  reflpect  to  the  manufoctortee,  as 
they  have  to  travel  on  the  tampike  roads. 
But  tbe  pnbtlc  may  be  well  said  to  be  paid 
or  compensated  In  the  one  as  well  as  In 
the  other  cane,  and  are  benefited  by  the 
one  Improvement  as  well  as  by  theother. " 
Take  the  grist-mill  established  In  this  city 
as  an  example.  Is  It  no  benefit  to  have 
the  corn  grouDd  near  to  the  Inbabltants, 
rather  than  at  a  distance?  But  yon  can- 
not compel  the  miller  to  grind  your  com 
for  the  toll,  as  yon  may  the  proprietors  of 
the  tnmplke  to  let  you  travel  over  the 
road  for  a  toll.  •  •  •  For  more  than  a 
centary  the  mllUowners  had  the  right  to 
raise  a  head  or  pond  of  water  by  flowing 
the  lands  of  others,  paying  the  damage. 
In  many  such  cases  valuable  meadows 
have  been  Inandated,  and  thus  privAtr 
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property  baa  been  taken  without  the  con- 
sent of  the  ownere,  exceptJns  only  as  they 
may  be  Bapposed  to  have  conMuted  to 
the  laws  made  by  ttaeleslslature.  But  for 
these  'Mill  Acts,'  an  they  are  called,  the 
mill'UWDer  mt^^ht  have  been  liable  for  the 
damafC^B  as  at  couimon  law,  or  the  owner 
of  the  land  nilf^ht  have  removed  the  dam 
as  a  private  nuiflance.  But  under  and  in 
vlrtae  of  these  acts  the  dam  la  protected. 
The  owner  of  the  land  Is  thereby  deprived 
of  the  entire  dominion  of  hiH  soil,  because 
the  public  f^ood  required  the  sacrlflce  of 
his  lands  for  a  reasonable  price.  Now,  we 
havH  nothin};  to  do  with  the  expediency 
of  tbeHe  various  mill  acts,  but  It  Is  entirely 
apparent  that  the  legislature  have  consid- 
ered it  for  the  public  good  to  encourage 
the  erection  of  mills,  and  have  snbjected 
the  property  of  citlsens  to  the  control  ut 
mill-owners,  they  paying  the  damage. 
The  principle  Is  that  the  lands  of  Indlvld- 
ualR  are  holden  subject  to  the  requtsltluns 
of  the  public  exigencies,  a  reasonable  com- 
pensation being  paid  for  the  daroajre.  It 
is  not  taking  the  property  of  one  man  and 
giving  It  to  another.  .Vt  most.  It  is  a 
forced  sale,  to  satisfy  the  pressing  want 
of  the  public.  Now,  this  is  as  Itshould  be. 
The  will  or  caprice  of  an  Individual  would 
often  defeat  the  most  useful  and  extensive 
enterprises  If  It  were  otherwise."  It  Is 
not  claimed  in  the  cane  Ju^t  cited  that  the 
right  of  the  general  public  to  participate 
Is  the  basis  of  the  right  to  condemn.  The 
resulting  benefits  are  held  sufDclent,  and 
are  relied  upon  as  justKylng  the  exercise 
of  this  power. 

In  Scndder  V.  Falls  Co.,  to  be  found  In 
23  Amer.  Dec.  770,  the  court  discusses  what 
is  a  public  use,  and  on  what  power  of  em- 
inent domain  Is  based.  The  case  is  stated 
In  these  words:  "Whereas,  the  object  of 
the  present  franchise  Is  to  create  a  waters 
imwer  and  erect  thereon  extensive  manu- 
facturing establishments.  These  will  be 
under  the  control  of  Individuals.  The 
company  will  either  build  or  lease.  They 
may  build  forthemselveH  or  lease  to  whom 
they  please,  and  they  are  under  no  obliga- 
tion to  let  the  public  participate  In  the  Im- 
mediate profits  of  their  undertaking.  If 
to  estRbllsh  this  as  a  public  benefit.  It  Is 
Indispensably  necessary  that  the  public 
should  have  the  privilege  of  participating 
in  It  directly  and  immediately,  then  the 
proposition  Is  not  made  out,  and  the  de- 
fendants have  no  authority.  But  is  not 
thia  view  too  narrow?  Can  public  Im- 
provements be  limited  within  such  a  com- 
pass? May  we  not,  in  considering  what 
shall  be  deemed  a  public  use  and  benefit, 
look  at  the  objects,  the  purposes,  and  the 
results  of  the  undertaking?  "  In  tills  case, 
decided  as  early  as  1S32,  it  was  held  that 
the  use  was  public,  and  not  private,  be- 
cause of  the  Incidental  benetlts  to  the  pub- 
lic. There  was  to  be  no  participation  by 
the  public,  only  the  Incidental  benefits. 
The  court  further  says;  "Nor  Is  it  [em- 
inent domain]  limited  to  private  corpora- 
tions whose  sole  object,  or  even  whose 
primary  object  It  is  to  promote  the  pub- 
lic good.  Such  corporations  are  not  to  be 
found.  Private  interest  orcmolument  Is 
the  prim  urn  mobile  in  all.  The  public  In- 
terest Is  secondary  and  consequential." 


And  again:  "The  ever-varying  condition 
of  society  Is  constantly  presenting  new 
objects  of  public  Importance  and  utility, 
and  what  shall  be  considered  a  public  use 

or  benefit  may  depend  somewhat  on  the 
situation  and  wants  of  the  rommunity  for 
the  time  being."  22  Amer.  Dec.  700.  After 
referring  to  a  number  of  cases  wherein  it 
has  been  held  that  "  Mill  Acts  "  are  consti- 
tutional If  the  public  have  the  right  to 
participate,  the  court  goes  on  to  say: 
"But  in  many  o(  the  states  the  validity  of 
statutes  authorizing  the  condemnation  of 
sites  and  the  flowage  of  land,  for  theee- 
tablfsbment  and  maintenance  of  mills  and 
other  manufactories,  has  been  upheld  on 
the  broad  ground,  that,  without  regard 
to  any  actual  right  of  the  public  In  the  use 
of  them,  they  are  of  snch  public  utility  as 
to  lie  In  the  nature  of  public  Improve- 
ments." Olmstead  v.  Camp,  3.3  Conn.  532; 
Todd  V.  Austin,  34  Conn.  78;  Occum  Co.  v. 
Manufacturing  Co.,  35Conn.  496 ;  Grammell 
V.  Potter,  6  Iowa,  548;  Venard  v.  Cross,  8 
Kan.  248;  Hardingv.  Funk,  Id.  315;  Cogs- 
well v.  Essex  Mill  Corp., 6  Pick.  94;  Flsliev. 
FarrolnghamCo.,  12  Pick.  68;  Mill  Corp.  v. 
Newman,  Id.  467;  Hazen  v.  Essex  Co.,  13 
Cnsh.  475;  Miller  v.  Troost,  14  Minn.  865. 
(Gil.  282;)  Manufacturing  Co.  v.  Femald, 
47  N.  H.  444;  Newcorab  v.  Smith.  1  Chand. 
(Wis. )  71 ;  Fisher  v.  Horicon.  10  Wis.  351 ; 
Holyoke  Co.  v.  I^man,  16  Wall.  SOT,  per 

Cl.lFFOHD,  J. 

In  47  N.  H.  456,  this  question  Is  put: 
"  Or,  to  pu  t  the  question  In  a  general  form, 
is  it  of  such  general  pnblic  advantage  that 
the  streams  and  waters  of  this  state 
should  be  brought  into  practical  use  for 
manufacturing  purposes  that  a  private 
right  standing  In  the  way  of  tbe  enter- 
prise, designed  to  accomplish  extended 
and  connected  Improvements  In  the  water 
of  a  targe  stream,  *  *  *  is  taken  for  a 
public  use  when  taken  to  advance  such  an 
enterprise  and  remove  an  obstacle  to  its 
success?  The  act  authorizing  the  proper- 
ty taken  was  sustained  by  the  court.  In 
the  ease  of  Tide-Water  Co.  v.  Coster, 
IK  N.  J  Eg.  521,  it  is  held  that  the  right  of 
eminent  domain  could  be  employed  for  the 
purpose  of  reclaiming  large  tracts  of  tide* 
water  land,  and  based  its  decision  on  the 
ground  that  '  It  Is  the  resulting  general 
utility  which  ^Ives  such  an  enterprise  a 
kind  of  public  aspect,  aud  invests  them 
with  ijrivlleges  which  do  not  belong  to 
raci-e  private  interests.'  The  case  of  Head 
V.  Manufacturing  Co..  decided  by  the  su- 
preme court  of  the  United  States  at  the 
October  term.  1S84,  (113  U.  S.  16,5  Sup.  Ct. 
Bep.  441,)  is  instructive  on  the  subject  of 
the  '  Mill  Acts*  of  many  states,  and  does 
not  deny  their  couBtitutionallty,  even  In 
the  lustances  wnere  there  is  no  pretense  of 
a  right  on  the  part  of  the  public  to  partic- 
ipate, except  In  the  resulting  benefits. 
The  general  mill  act  of  New  Hampshire 
authorized  'any  person  or  any  corpora- 
tion '  to  erect  a  dam  flowing  tbe  lands  of 
others,  paying  the  owners  of  land  fl()\ved 
damages  to  be  assessed  '  by  a  committee  or 
a  jury,'  In  that  case,  as  in  this,  it  was 
claimed  that  it  was  taking  private  prop- 
erty for  private  use,  contrary  to  the  con- 
stitution. The  taking  was  held  to  be  law- 
ful, on  the  right  of  the  legislature  to  make 
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laws  alTectloK  each  eases.  When  property 
Id  which  several  perBunu  have  a  common 
InterPBt  cannot  be  Tully  and  benedclalty 
enjoyed  In  Ub  existing  condition,  the  law 
often  provides  a  way  In  which  they  may 
CO jn pel  one  another  submit  to  meas- 
ores  necessary  to  secure  Its  beneticial  en- 
Juyment,  making  equitable  cumpensatlon 
to  any  whose  control  uT  or  Interest  In  the 
property  Is  thereby  modified. " 

But  we  desire  to  quote  from  this  decis- 
ion of  the  bigrhest  court  In  the  land,  and 
of  so  recent  delivery,  for  the  purpose  of 
showinRthestrength  of  the  auCborltlen  on 
the  propoaitlons  Involved  In  this  case. 
First,  the  act  which  Is  sustained  gives  the 
right  to  "aiiy  person  or  any  corpora tloa* 
to  flow  the  lands  of  others;  that  is.  as 
held  Id  many  cases,  to  take  them.  Fur- 
ther it  saye :  "  General  mill  acts  exint  in  a 
preo  t  majority  of  the  states  of  the  Union, 
Such  acts,  an  thnrlzlng  land  to  be  taken  or 
flowed  In  invitum  tor  the  erection  and 
maintenance  of  mills,  existed  In  Virginia, 
Maryland.  Delaware,  and  North  Carolina, 
as  well  as  in  Mnssachasetts,  New  Hamp- 
ahlm,  and  Rhode  island,  before  the  Decla- 
rntioQ  ol  Independence,  and  exists  to  this 
day  In  each  of  these  states  except  Mary* 
land.  •  •  •  They  were  enactetl  in 
Maine,  Kentucky,  Missouri,  and  Arkansas 
soon  after  their  admission  Into  the  (Tnion. 
They  were  passed  In  Indiana,  Illinois, 
Michigan,  Wl^cunsln,  Iowa,  Nebraska. 
MinneHOta,  Mississippi,  Alubamn,  and 
Florida  while  they  were  yet  territories, 
and  re-enacted  alter  ihey  became  states. 
They  were  also  enacted  In  Pennsylvania  In 
1803.  in  Connecticut  In  1SG4,  and  more  re- 
cenUy  In  Vermont.  Kansas,  Oregon,  West 
Virginia,  and  Georgia,  but  were  after 
wards  repealed  in  Georgia.  Tn  must  of 
thfse  states  their  validity  has  been  as- 
sumed without  dispute;  and  they  were 
never  adjudged  to  be  Invalid  anywhereun- 
til  since  ISTO,  and  then  In  three  statesonly, 
and  lor  the  incompatibility  with  their  re* 
spectlve  constitutions.  "The  principle  ob- 
jects, no  doubt,  of  the  earlier  actn  were 
grlet-rallls;  and  It  has  been  generally  ad- 
mitted, even  by  those  courts  which  have 
entertained  the  most  restricted  view  of  the 
legislative  power,  that  a  grist-niill  which 
grinds  forall  comers.at  tolls  fixed  by  law, 
s  for  a  public  use.  But  the  statutes  of 
nany  states  are  not  so  limited  either  In 
erms  or  in  the  usage  under  theio.  In 
VfassachusettB  tor  more  than  half  a  cen- 
tury the  mill  acts  have  been  extended  to 
nllls  for  any  manufacturing  purpose. 
\nd  tliroughout  New  England,  Pennsylva- 
nia, Virginia,  North  Carolina,  Kentucky, 
and  many  of  the  western  states,  the 
statutes  are  equally  comprehensive."  I 
have  (luoted  thus  tally  because  the  expres- 
sion is  that  of  Che  supreme  court  of  the 
United  States,  and  as  recent  as  18S4;  and 
because  It  shows  that  these  acts  are  not 
sustained  as  constitutional  because  of  the 
right  having  been  exercised  before  the 
adoption  of  the  constitutions,  though 
many  cases  place  the  right  or  power  on 
that  ground;  and,  further,  because  In  my 
opinion  the  mill  acts  of  tlie  nnmcrous 
states  have  far  less  foundation  In  public 
necessity  or  public  utility  thun  the  water 
acts  of  Arizona,  and  because  the  similarity 


of  the  acta  is  apparent,  Under  the  mill 
acta  any  person  or  corporation  may  take 
private  property  for  their  use,  the  benefits 
being  the  general  and  resulting  benefits 
to  t lie  public.  Under  the  water  acts  any 
person  or  corporation  may  take  right  of 
way  for  water.  The  mill  acts  are  held 
valid  where  there  Is  no  participation  by 
the  public.  Is  it  then  necessary  that  there 
should  be  partldpatloD  dlrrct  nnder  the 
water  acta,  to  obviate  the  objeetloa  uf  ita 
otherwise  being  a  private,  and  not  a  pub- 
lic, nse?  In  some  of  the  drainage  acts  of 
the  various  states  and  territories  there  Is 
no  participation.  I  am  not  unmindful 
the  fact  that  some  cases  place  the  lawful- 
ness of  both  the  mill  acts  and  the  drainage 
acts  under  the  power  of  the  legislature, 
expressed  by  the  court  In  the  case  from 
which  WR  have  just  quoted,  vis.,  the  right 
to  compel  owners  of  private  and  separate 
property  to  join  with  other  owuera  of  pri- 
vate and  separate  adjoining  property  to 
Improve  the  same  lalDvUatUtan  by  a  com- 
mon ditch,  party-walls,  etc.  In  the  case 
of  the  exerclseof  the  power  of  eminent  do- 
main, the  Individual  has  a  portion  of  hie 
property  taken  for  which  ample  compen- 
sation is  made.  In  the  case  uf  a  resort  to 
the  other  power,  as  In  the  drainage  acts 
or  eome  of  them,  the  part  not  taken  may 
be  sold  at  a  sacrifice  to  pay  aftsesament 
fur  the  benefits.  But  there  are  many  cases 
where  the  power  must  rest  on  the  right 
of  eminent  domain,  as  where  one  man's 
land  is  fiowetl  fur  Che  beni^flt  of  another 
man's  mill;  where  a  right  of  way  la  taken 
over  one  man's  land  for  a  ditch  to  drain 
the  swamp  lands  of  one  or  more  of  his 
ndghbom.  In  all  these  cases  the  private 
property  of  the  Individual  Is  taken,  and 
it  is  of  little  concern  to  him  under  what 
particular  power.  It  nnder  the  power  of 
condemnation,  be  gets  compensation  tor 
what  is  taken.  If  under  the  power  to 
BOSS  for  Improvement,  a  forced  sale  of  all 
may  rpsalt  in  a  sacrifice  of  all.  II  the  con 
fitltntlon  cannot  protectin  the  latter  case, 
ought  it  to  be  invoked  in  the  former  to  the 
detrimentof  thecomniunlty.and against  a 
general  beneflcial  public  policy,  growing 
ontof  peculiar  and  extraordinary  physical 
conditions  of  the  country  ?  The  counter* 
part  In  principle  to  the  proposition  In- 
volved in  this  easels  to  be  found  in  the 
drainage  laws  of  various  states,  especially 
on  the  sea-coast.  There  it  Is  to  get  water 
off  the  soil;  here  It  is  to  get  it  on  to  and 
In  the  soil.  What  difference  can  there  he 
In  principle?  Some  of  the  cases  base  the 
lawfulness  uf  the  drainage  acts  on  the 
plea  (may  we  not  say  in  many  cases, 
pretext)  of  promoting  the  public  health. 
Many  other  cases  base  the  right  on  the 
broad  ground  of  public  benefltand  utility. 
2'J  Amer.  Dec.  705.  Bodman,  J.,  said,  la 
sustaining  the  act  to  condemn:  "If  'pub- 
lic utility*  is  syuunymous  with  'public 
use,'  the  case  is  still  clearer.  In  many 
cases,  tlierolure.  It  has  been  held  that  acts 
fur  the  drtiinagu  of  lands  by  the  power  of 
eminent  domain,  where  the  chief  object 
was  to  Improve  the  land  and  render  It  fit 
fur  human  habitation  and  cultlvatiuu, 
wpre  conKtltutionul  and  valid."  Tide- 
Water  Co.  V.  Coster,  18  N.  J.  Eq.  61H;  In 
re  Application  for  Drainage,  85  N.  J.  Law, 
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497;  Hartw^n  Armstrong,  19  Barb. 
166;  Talbot  r.  HudaoD,  l(f  Qrey,  417; 
Norfleet  v.  Cromwell,  70  N.  C.  634.  In  thfi 
last  cane  Bodman,  J.,  eald:  "It  Is  well 
known  that  In  the  Atlantic  section  of  this 
state  there  are  hundreds  of  thoiisands  of 
acreH  ot  what  Is  called  'swamp  land,' 
which  from  the  flatness  of  their  suilace. 
and  the  fllllnf;  op  of  the  natural  courses  of 
drainage,  II  any  ever  exinted,  cannot  be 
relieved  ot  the  water  which  ordinarily 
covers  them,  and  made  fit  for  human  hab- 
itation and  cultivation,  except  by  cottlngr 
artificial  canals  from  them  Into  some  con- 
venient creek  or  river,  which  must  neces- 
sarily pass  through  the  Interrenlngr  lands 
of  the  riparian  proprietors.  If  these  ca- 
nals can  be  cut  only  by  the  permission  of 
the  owners  of  the  banks  of  the  necessary 
outlets,  this  vast  area  of  fertile  land  must 
remain  for  ages  an  uncultivated  and  un- 
populated wilderness,  and  it  will  be  en- 
tirely valuelesK  to  thoRe  who  bought  It 
from  thestate  od  the  faith  of  Its  laws.  An 
act  which  aims  to  remedy  so  gvfat  an 
evil,  affecting  so  many  persons  now  liv- 
ing, and  so  many  more  In  the  future,  must 
be  deemed  oneof^enerKl  and  public  util* 
ity.  •  •  ■  Roads  and  aqueducts  are 
classed  together  In  the  Institutes  as  servi- 
tudes of  the  same  public  character.  In 
the  swamps,  which  the  act  In  question 
chiefly  affects,  the  canals  are  more  Impor- 
tant than  the  roads,  as  they  most  always 
precede  them. " 

In  these  cases  water  must  be  taken  oft 
the  lands  to  fit  them  tor  habitation  and 
cultivation.  In  Arizona  water  must  be 
taken  on  the  lands  to  fit  them  for  habita- 
tion snd  cultivation.  Lux  v.  HaggiD,  69 
Cal.  804,  10  Pac.  Bep.  R74,  says:  "And 
while  the  court  will  bold  the  use  prlrate 
when  It  appears  that  the  government  or 

Euhlie  cannot  have  any  Interest  In  It,  the 
•glslature,  In  determining  the  expediency 
of  declaring  a  public  nee,  may  no  doubt 
take  into  consideration  all  the  advantages 
to  follow  from  puch  action ;  as  the  ad- 
vancement of  agricultare,  the  encourage- 
ment of  mining  and  the  arts,  and  the  gen- 
eral, though  Indirect,  benefits  derived  by 
the  people  at  large  from  the  dedication. 
It  may  be  that,  under  the  physical  condi- 
tion existing  In  some  portions  of  the  state. 
Irrigation  is  not  theoretically  a  'natural 
want.*  in  the  sense  that  living  creatures 
cannot  live  without  It.  But  Its  Impor- 
tance as  a  means  of  producing  food  from 
the  soli  makes  It  lews  necessary,  in  a 
scarcely  appreciable  degree,  than  the  use 
of  water  by  drinking  It.  The  government 
woDld  seem  to  have  not  only  a  distant 
and  consequential,  but  a  direct,  Interest 
In  the  use.  Therefore  a  public  use. "  Here 
the  one  of  water  for  agriculture  Is  held  to 
be  Q  pnblic  use.  The  same  authoritysays: 
"We  are  only  called  on  to  say  that  sec- 
tion^ uf  the  Code  which  provide  for  tak- 
ing water  from  riparian  proprietors  (on 
due  coniponsatlon  to  supply  forming 
neighborhoods  I  are  constitutional  and 
valid."  In  Barbler  v.  Connnlly,  118  U.  8. 
81,  5  Sup.  Ct.  Bep.3E)7.  (1884.)  Justice  FiEi  o 
says:  "But  neither  the  amendment,  [14th 
amendment  to  the  cftnstltutlon.j  •  •  » 
nor  any  other  amendment,  was  designed 
to  interfere  with  the  power  of  the  state. 
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sometimes  eaJled  Its  'jxdlee  power/  to 
prescribe  regulations,  to  promote  the 
health,  peace,  morals,  education,  and  good 
order  of  the  people,  and  to  legislate  so  as 
to  increase  the  Industries  of  the  state,  de- 
velop Its  resource,  and  add  to  Its  wealth 
and  prosperity.  From  the  very  necessities 
of  society,  legislation  of  a  special  charac- 
ter, having  these  objects  in  view,  most 
often  be  had  In  certain  districts,  such  as 
for  draining  marshes  and  Irrigating  arid 
plains."  "Special  burdens  areoften  neces- 
sary for  general  benefit,  for  supplying  wa- 
ter, preventing  Area,  lighting  districts, 
cleaning  streets,  opening  parks,  and  many 
other  objects.**  This  was  said  in  passing 
on  and  cottstroing  the  constitutional  pro- 
vision, provldlngthat  no  one  shall  be  de- 
prived of  life,  liberty,  or  property  without 
due  process  ol  law."  "Diieproceesof  law" 
was  held  to  mean  affecting  all  alike  who 
were  ot  the  same  class  or  similarly  situ- 
ated. Take  the  case  of  ditching  or  drain- 
ing companies  In  interior  states  where 
there  are  swamp  lands.  The  owners  of 
the  swamp  lands  are  allowed  to  form 
ditching  companies,  and  drain  their  lands 
and  the  lands  of  their  neighbors,  and  as- 
sess their  neighbors  io  Invitum  for  the  ex- 

r^nses  Incurred,  and  In  some  Instances,  as 
have  before  said,  selling  at  a  sacrifice, 
the  lands  of  their  neighbors  to  meet  the 
assessments.  The  ditches  limited  In  some 
cases  to  little  farming  neighborhoods, 
comprising  fewer  In  number  than  13.  No 
doubt  these  laws  were  first  enacted  on  the 
theory  of  the  general  health,  and  may 
have  been  continued  on  that  pretense  long 
after  everybody  understood  that  the  in- 
creased productiveness  of  the  soli  and  the 
enhanced  value  of  the  lands  constltated 
the  prim  am  mob/Ze  ot  the  stockholders  In 
the  companies.  These  laws  have  been  up- 
held In  states  where  the  judiciary  might 
say  it  was  a  startling  proposition  to  as- 
sert that  one  man  might  Invoke  the 
state's  power  of  eminent  domain  to  con< 
vey  water  over  another  man's  land,  pay- 
ing him  ample  compensation  therefor.  In 
the  one  case  a  mere  right  of  way,  a  slender 
strip  of  land,  is  taken.— Is  appropriated, 
—and  compensation  made  therefor;  in 
the  other,  a  dltcb  or  drain  Is  made  in  Id- 
WtHm.and  the  benefits  assessed  by  others, 
and  must  be  paid  or  a  forced  sale  result. 
Why  should  l^e  first  proposition  be  atart- 
llng  and  the  second  accepted  and  ap- 
proved ? 

In  the  state  ot  Nevada  It  has  been  held 
that  the  law  authorizing  the  conderana.- 
tlon  ut  land  to  give  access  to  mines,  and 
to  enable  miners  to  carry  on  the  business 
of  mining,  Is  constitutional.  Mining  Co. 
V.  Seawell,  11  Nev.  402.  In  Mining  Co.  v. 
Corcoran,  15  Nev.  147,  It  was  held  consti- 
tutional to  authorise  the  condemnation  ol 
lands  for  the  purpose  of  operating  a  mine. 
In  Colorado,  statutes  have  been  passed 
authorizing  the  appropriation  ot  water 
by  Individuals  for  irrigating,  and  also  the 
right  to  condemn  laud  for  right  of  way 
for  irritratlon.  Canal  Co.  v.  Bright,  8  Colo. 
144.  6  Pac.  Bep.  14:!;  Schilling  v.  Bomlng- 
er.  4  Colo.  100.  I  refer  to  these  Nevada 
and  Colorado  cases  as  authority  direct  on 
the  question  involved  In  this  case. 

Anexamloatlonof  these  cases,  the  mill- 
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flite,  the  minliis  casea.tbe  water  cases, dts- 
cIoseB  the  fact  that  the  legislatures  of 
Tarloun  states  have  clothed  prlTute  corpo- 
rations and  individuals  witb  the  power  of 
eminent  duinaln  to  make  available  the  ex- 
traordinary natural  resourceB  within  their 
borders.  In  a  great  number  of  thene  in- 
Rtaiices  there  Is  no  participation  by  the 
general  public,  and  the  public  us'.)  consists 
in  thB  purely  incidental  benefits.  The  pe- 
<*u)iar  physical  conditions,  and  the  great 
benefit  that  would  result  to  the  general 
public,  Heemed  to  justify  a  public  policy 
autliorlzing  the  taking  of  private  proper- 
ty to  promote  the  general  welfare  in  such 
cases.  In  most  HtateH,  and  under  ordinary 
conditions,  laws  lilie  the  mill-site  acts,  the 
dam  acta,  and  the  acts  alio  wing  land  to  be 
condemned  to  facilitate  mining,  and  for  Ir- 
rigation, would  not  be  paKsed,  and  might 
not  be  thought  of  sufficient  public  neces- 
sity and  importance  to  beupheld  If  passed. 
The  conflltt  in  the  authorities  may  be  ac- 
counted for  In  the  different  conditions  that 
exist  In  different  states.  The  authorities 
are  numerous  that  sites  for  manufactur- 
ing may  uut  be  condemned,  though  manu- 
factories are  of  great  public  utility,  and 
promote  the  general  welfare  in  a  pre-emi- 
nent degree.  But  the  reason  given  is  that 
a  Buflietent  number  of  sites  can  be  had  by 
purchase,  and  without  the  necessity  of 
condemnation.  But  a  different  ruling  pre- 
vails  where  manufacturing  is  done  by 
water-power,  and  mlll-Rltes  are  few.as  we 
have  seen  in  the  cases  before  referred  to. 

All  condemnation  actsare  predicated  on 
the  pmposltlon  that  private  ownership 
mast  yield  to  public  necessity.  "Public 
necessity "  often  means,  as  iiluMtrnted  in 
the  above  instances,  public  convenience 
and  advantage.  We  have  many  other  in- 
stances of  what  "public  necessity"  means. 
Though  telephones  are  of  very  recent  In- 
Tention,  and  reach  the  very  limited  few, 
their  use  is  held  to  be  a  public  necessity; 
In  other  wurds.  public  convenience  and  ad- 
vantage,—sufBclontly  so,  at  least,  to  justify 
the  exerclHe  of  the  sovereign  power  of 
eminent  domain.  Natural  gas,  though 
limited  to  localities  small  In  area,  is  held 
also  to  be  a  public  necessity,  and  therefore 
to  Justify  the  exerlcse  of  this  extraordi- 
nary power.  Laws  relating  to  the  tele- 
phone and  natural  gas  are  good  illustra- 
tions of  the  adaption  of  the  law  to  the  ex- 
isting conditiims,  and  the  necessity  for  the 
enforcement  of  the  doctrine  that  private 
property  must  yield,  on  compensation  be* 
Ingmude,  to  the  pul)lic  welfars.  But  re- 
cently both  the  telephone  and  natural  gas 
were  unknown,  now  both  are  necessary  to 
the  public  use;  that  is.  we  submit  to  the 
public  convenience  and  advantage.  "Gov- 
eninierit  must  adapt  itself  to  the  exiuting 
condition  and  wants  of  society,  nr  ItH  effi- 
ciency la  destroyed."  Swan  v.  Williams, 
2  Mich.  438.  "This  right  of  resumption 
[condemnation]  may  be  exercised  not  only 
when  the  safety,  but  also  When  the  inter- 
est, or  even  tlie  expediency,  of  the  state  is 
concerned."  Beekniun  v.  Railroad  Co.,  3 
Paige,  73.  Property  may  be  taken  under 
power  of  eminent  domain,  where  the  use 
is  merely  amusement  or  recreation,  as  for 
public  drives  or  parks.  Higglnson  v.  In- 
habltantB  of  Nahant,  11  Allsn,  5S0;  la  re 


Mount  WaBblogton  Road  Co.,  ^  N.  H.  184 ; 
lareBnshwlck  Ave.,  48  Barb,  fl;  County 
Court  V.  Oris  wold,  68  Mo.  176;  Commla* 
aioners  v.  Armstrong,  45  N.  Y.  234. 

Speakinx  of  the  power  of  the  state  to 
exercise  the  rlghtol  eminent  domain  in  be- 
half of  rallroadfl,  .Tudge  Cuolby  says:  "In 
such  cases  the  property  is  not  so  much  ap- 
propriated to  the  public  use  as  taken  to 
subserve  somegeneral  and  Important  pub- 
lic policy."  Rverson  r.  Brown,  35  Mich. 
33».  Chancellor  Kent  has  written :  "If  the 
public  interest  can  be  in  any  way  pro- 
moted by  the  taking  of  private  property, 
it  must  rest  in  the  wisdom  of  the  legisla- 
ture to  determine  whether  the  benefit  to 
the  public  will  be  of  sufficient  Importance 
to  render  It  expedient  for  them  to  exercise 
the  right  of  eminent  domain,  and  to  au- 
thorize an  interference  with  the  private 
rights  of  indlvldnals  for  that  purpose." 
2  Kent,  Comm.  340.  I  give  due  weight  to 
the  remark  of  Judge  Cooi-ey  that  "It 
would  not  be  entirely  safe"  to  apply  with 
"  much  liberty  "  the  words  **  In  any  way ; " 
and  the  further  remark  of  Judge  Cooi.et 
that  private  property  may  not  be  taken 
"for  objijcts  which  may  merely  tend  to 
give  an  aspect  of  beauty,"  etc.  I  have 
looked  into  the  various  Instances  of  the 
exercise  of  the  right  and  power  of  eminent 
domain  In  the  cases  before  cited,  to  ascer- 
tain whether  it  is  necessary  that  the  proj)- 
erty  appropriated  should  be  actually  ap- 
propriated to  a  direct  public  use.  or  to 
some  use  Inwblch  the  general  pnbllcmlght 
participate,  as  In  the  cases  of  railroads 
and  canals,  or  whether  the  requlreni'^nts 
of  the  constitution  might  not  be  met.  If 
the  use  was  in  pursuance  of  some  general 
and  important  public  policy  la  other 
words,  may  a  state  or  territory,  in  view 
of  its  natural  advantages  and  resources 
and  necessities,  legislate  In  such  a  way, 
exercising  the  power  of  eminent  domaiOt 
that  these  advantages  and  resources  may 
receive  tlio  fullest  development  forthe  gen- 
eral welfare,  the  laws  being  general  In 
their  operation?  This  territory  is  vast  In 
extent,  and  rich  in  undeveloped  natural 
resources.  Mountains  and  deserts  are  not 
an  inviting  prospect,  when  viewed  by  a 
stranger  in  tranuit.  But  the  mountains 
abound  In  the  precious  metals,  gold  and 
sliver,  "the  Jewels  of  sovereignty;"  and 
the  deserts  maybe  made  tu  "bloom  and 
blossom  astherose."  The  onegreat  want 
Is  water.  With  this  resource  of  nature 
made  available,  the  niuuntains  and  the 
deserts  may  be  made  ti>  yield  fabulous 
wealth,  and  Arizona  become  the  home  of 
a  vast,  prosperous,  and  happy  peoitie. 
But  with  water  in  this  territory  "cribbed, 
cornered,  and  confined  "It  will  continue 
and  remain  the  myaterloua  land  of  arid 
deuert  plains,  and  barren  blil-sldes.  and 
bleak  mountain  peaks.  The  legislature  of 
the  territory,  Meclng  what  was  apparent 
to  all,  adopted  at  an  early  day  a  policy,— 
"a  general  and  important  public  policy." 
That  policy  was  to  protect  againstprlvate 
ownerHhip  and  monopoly  the  one  thing 
indispensable  to  the  growth,  development, 
and  prosperity  of  the  territory ,~the  ele- 
ment that  would  serve  to  uncover  the  gold 
and  silver  talddea  in  the  IiIUb  and  monn< 
tains,  and  truustorui  the  deaert  ino  a  gar- 
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den.  Section  22  of  the  bill  of  rights  pro- 
vides: "All  atreams,  lakes,  and  ponds  of 
water  capable  ol  belnjc  used  for  the  pur- 
poses of  navlf^ratlon  or  irrigation  are  here- 
by declared  to  be  public  property,  and  no 
Individual  or  corporation  shall  have  the 
ii|?bt  to  appropriate  them  exclusively  to 
their  own  private  use,  except  under  such 
equitable  rcKulations  and  restrictions  as 
the  legislature  shall  provide  for  that  par- 
pose."  Section  3108,  Rev.  St.,  provides: 
"The  common-law  doctrine  ol  riparian 
rlgbtsahall  not  obtain  or  be  of  any  force  or 
effect  In  this  territory."  Then  provision  la 
made  for  public  and  private  acequlaa. 
Snction  3201,  Rev.  8t.  Ariz.:  "All  the  In- 
habitants of  this  territory,  who  own  or 
possess  arable  or  irrigable  lands,  shall 
have  the  right  to  construct  public  or  pri- 
vate aeeqaiaa,  and  obtain  the  necessary 
water  for  the  same  from  any  convenient 
river,  creek,  or  stream  of  running  water. " 
Section  S202  provides:  "Whenever  sach 
public  or  private  ncequiaa  shall  necessa- 
rily run  through  the  lands  of  any  private 
Individuals  not  benefited  bysald  acequias, 
the  damage  resulting  to  such  private  in- 
dividuals on  the  application  of  the  party 
interested  shall  be  assessed  by  the  probate 
Judge  of  the  proper  county  in  a  summary 
manner.  '  These  provisloDS  weretmacted 
early  In  the  history  of  the  territory,  and 
probably  existed  as  they  are  now  when 
the  territory  was  a  part  of  old  Mexico. 
The  intention  was  to  make  the  use  of 
water,  as  much  so  as  practicable,  within 
the  reach  of  all,  and  to  guard  it  against 
monopoly  by  private  owuerublp  on  the 
one  hand,  and  against  being  hemmed  In 
by  the  ownership  of  the  adlacent  land,  lia- 
ble to  be  acquired  and  held  by  speculators, 
on  the  other  hand.  The  wisdom  of  this 
policy,  under  the  physical  conditions  ex- 
isting in  the  territory,  mnst  be  apparent 
to  every  one.  What  better  Illustration 
could  we  have  than  the  present  case? 
Eight  thousand  acres  of  desert  land  can 
be  brongbt  nnder  cultivation  if  the  right 
of  way  can  be  obtained  over  intervening 
land ;  the  valueof  the  land  taken  Is  9124.50, 
which  the  owner  of  the  land  receives. 
What  was  the  policy?  Private  ownership 
and  monopoly  of  the  streams,  lakes,  ann 
ponds  was  prohibited.  They  were  re- 
served for  and  dedlcatoil  to  the  people. 
To  make  the  water  of  these  streams,  lakes, 
and  pouds  available,  the  right  of  way 
must  t>e  provided  for  ditches  and  canals 
over  the  lands  of  those  who  might  become 
the  owners  of  the  soil  on  the  borders  of 
the  streams  or  the  margins  of  the  lakes 
and  ponds.  Wlthuat  this  provision  It  is 
easy  to  see  how  a  few  individuals  might 
throw  themselves  across  the  pathway  of 
progress  and  development,  by  acquiring 
the  lands  on  the  margins  of  the  streams 
Axi(\  around  the  lakes  and  ponds.  The 
water  Intended  for  the  free  and  general 
use  would  be  surrounded,  hemmed  In,  and 
wlthont  a  right  of  way  available  under 
the  law  the  vast  tracts  of  land  lying  on 
the  outside  mnst  forever  remain  desert, 
or  pay  the  tribute  of  extortionate  and  un- 
conscionable demands.  To  prevent  tills, 
the  laws  above  mentioned  were  enacted 
at  the  very  beginning,  and  before  titles 
were  acquired.  The  laws  ut  the  territory, 


on  the  subject  of  water  and  watei^rights, 
are  not  peculiar  to  this  territory.  Similar 
laws  exist  In  Nevada,  Montuna.Cotorado, 
Idaho,  Dakota,  and  New  Mexico.  The 
legislatures  of  all  these  states  and  territo- 
rieshave  by  their  enactments  declared  their 
belief  in  the  constitutionality  of  these 
laws,  and  In  none  of  them  have  the  courts 
held  otherwise.  It  Is  In  the  first  instance 
for  the  legislature  to  declare  what  are  pub- 
lic uses  to  which  private  property  may  be 
appropriated.  If  a  law  declaring  such 
uses,  aud  making  provision  for  such  ap- 
propriations, is  not  In  contravention  of 
some  constitutional  provision,  it  is  the 
duty  of  the  courts  to  recognlzeand  enforce 
It.  If  there  Is  a  doubt  as  to  Its  constitu- 
tionality; if  not  clearly  unconstitutional, 
being  the  act  of  the  law-making  power 
and  a  co-ordinate  branch  of  the  govern- 
mcnt.—lt  is  well  settled  that  it  is  the  duty 
of  the  courts  to  treat  and  enforce  It  as  a 
valid  law.  If  the  law  is  unwise  in  Its  pro- 
visions, or  oppressive  In  its  operation,  the 
power  that  created  It  must  be  looked  to 
to  repeal  or  modify  it.  In  this  casethepro- 
ceeding  is  In  the  name  of  the  territory  of 
Arizona,  by  James  C.  Goodwin  as  Its 
agent.  It  conforms  to  the  requirements 
of  the  statutes,  and  Is  not  in  contraven- 
tion of  the  constitution  of  the  United 
States,  or  the  organic  act  ol  the  territory, 
or  any  act  of  congress.  The  judgment  be- 
low la  therefore  affirmed. 

Sloan  and  Eibhet,  JJ.,  concur. 


State  exreh  Journal  Pub.  Co.  v.  Ken- 

KGV,  Auditor. 
(Supreme  Cowrt  of  Montana.  March  28, 1891.) 
Btats  Auditor — Ddtt  to  bsus  Wakranta  —  Ap- 

PKOPBUTiOm. 

1.  Taxes  levied  for  a  fiscal  year  must  be 
treated  as  revenue  lor  that  year,  thouKh  they 
may  not  be  collected  and  reach  the  treasury  be- 
fore the  commencement  of  the  following  fiscal 
year,  and  are  to  be  considered  in  determining 
whether  the  approprj'ations  by  the  legislature 
provide  for  expenditures  which  exceed  "Uie  total 
tax  prorided  bylaw, "which  is  prohibited  foy 
Const  Mont  art.  12,  S  12. 

2.  Where  the  legislature  has  made  an  appro- 
priation for  a  claim  againat  the  state,  and  it  tias 
been  examined,  approved,  and  transmitlsd  to  the 
auditor  by  the  state  board  of  examiners,  and  the 
taxes  levied  for  the  year  are  iess  than  the  total 
appropriations,  It  is  the  duty  of  the  auditor  to 
issue  his  warrant  on  the  treasurer  for  the  claim. 
He  cannot  refuse  on  the  groand  ^at  there  is  no 
money  In  the  treaSoryforits  immediate  payment 

Petition  for  maodHnius. 

McCutc/ieon  £  Mcltitire,  for  fwtltioner. 
Beari  J.  Haakell,  Atty.  Gen.,  for  respond- 
ent. 

Blake,  C.  J.  The  afBdavit  of  the  relat- 
or states  the  following  facts:  The  Jour- 
nal Publishing  Company  is  a  corporation, 
and  entered  March  11,  1881),  into  a  con- 
tract with  the  territory  of  Montana  to  do 
all  the  printing  thereof,  pursuant  to  law. 
The  state,  nnder  this  contract.  Is  indebted 
to  the  relator  In  the  sum  of  97.909.93,  for 
printing  for  the  territory  and  state.  The 
accounts  therefor  were  presented  b.y  the 
rplacor  to  the  state  board  of  examiners, 
and  audited,  approved,  and  allowed  in 
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■aid  Bum,  anfl  wks  by  !t  certlflert  and  pre- 
sented to  the  Becond  le^^lBlaCfve  asiieaibly. 
Said  leglalative  asuembly,  by  an  act  enti- 
tled "An  act  to  provide  for  the  payment 
of  all  claims  a^ainat  the  state  approved 
by  the  state  board  of  examiners,  and  re- 
ported to  the  legislative  assembly,"  ap- 
proved March  7,  1891,  appropriated  out  of 
the  funds  of  the  state  the  sum  of  $7,909.93 
to  pay  this  claim.  A  demand  for  the  rel- 
ator was  made  March  14,  ]891,  of  the  re- 
spondent, that  as  state  auditor  he  should 
draw  his  warrant  on  the  state  treasurer 
for  the  amount  of  said  claim.  The  re- 
spondent refused  to  draw  any  warrant 
therefor.  The  return  does  not  deny  any 
of  the  foregoinx  alletrations.  but  contains 
the  fuUowlD?  avermentH:  The  assessed 
value  of  all  tlie  property  within  the  state 
for  the  last  flai  a]  year  whs  •112.000,000. 
ThA  revenue  or  the  state  thus  far  for  the 
fiscal  year  endlnj;  November  80,  1S91. 
amounts  to  936».H32.S0.  The  revenue  of 
the  state  from  a  license  and  property  tax 
for  the  remaitider  of  this  fiscal  year  will 
not  exceed  $70,000.  The  fiscal  year  of  1891 
commenred  December  1, 1890,  and  ends 
Nuvember  80,  lf)91.  The  taxes  levied  for 
tbifl  fiscal  year,  and  not  paid  In  by  the 
eoanty  treaHnrers,  and  received  by  the 
state  treasurer  until  thecoDimencement  of 
the  fiscal  year  1892.  are  carried  upon  the 
books  of  his  office  for  the  purpose  ut  pay- 
ing off  all  Indebtedness  for  which  appro- 
priations have  been  made  by  the  leelflla- 
tlve  assembly  for  the  expenditures  In- 
curred in  the  fiscal  year  ending  November 
SO,  1892;  and  the  sums  received  alter  De- 
ceroberl,  1891.  by  the  state  treasurer,  are 
credited  upon  his  books  as  fundsof  the  fis- 
cal year  1«92,  and  not  for  the  year  1891. 
Between  February  18,  1891,  and  March  7. 
1891,  the  leielslative  assembly  passed  many 
appropriation  bills,  which  obtained  the 
approval  ut  the  governor  In  the  order 
which  Is  specified.  The  answer  sets  forth 
particularly  the  laws  which  are  I'eferred 
to,  the  dates  of  their  approval,  and  the 
amount  appropriated  thereby,  which  ex- 
ceeds f 040,000  fur  the  fiscal  yearending  Nu- 
veniDbrSO,  1891.  The  appropriatiou  bills 
which  became  laws  before  the  act.  supra, 
which  includes  the  claim  of  therela  tor,  ap- 
propriated for  the  fiscal  year  ending  No- 
vember 30,  1S91,  out  of  any  moneys  in  the 
state  treasury  nut  otherwiHe  appropriat- 
ed, the  sum  of  $55K,412.8ti.  Thestutetreus- 
urer  has  set  apart  for  the  purposes  which 
are  mentioned  in  the  statutes,  respective- 
ly, of  the  moneys  so  received,  the  entire 
sum  In  the  treasury.  And  the  answer  fur- 
ther alleees:  "That  at  the  present  time 
there  Is  not  any  money  In  the  state  treas- 
ury that  is  available  or  applicable  to  the 
payment  of  the  claim  of  this  relator,  nor 
subject  to  any  warrant  that  might  be 
drawn  In  favur  of  this  relator  for  said 
claim.  That  since  the  2Stb  day  of  Febru- 
ary, 1801,  this  resistant  has  drawn  certain 
warrants  upon  the  state  treasury,  and 
wlilch  have  been  paid  In  accordance  with 
the  provisions  of  the  general  laws,  and  In 
pursuance  of  the  appropriations  made  In 
the  acts  last  mentioned,  in  the  total  sum 
of  195,207.80.  That  there  now  Is  a  bal- 
ance in  the  state  treasury  of  $268,125,  so 
•et  apart  as  aforosald.  That  this  raalat- 


ant  has  refased  to  draw  his  warrautln  fa- 
vor of  the  relator  tor  the  claim  so  present- 
ed, upon  the  f^ruund  that  the  last  legisla- 
tive assembly  of  the  state  of  Montana 
have  authorized  expenditures  and  made 
approprlatlona  for  the  fiscal  year  1891,  pri- 
or to  the  passage  of  [the  act,  supra,]  here- 
inbefore referred  to,  which  exceed  the  total 
tax  tben  and  now  provided  by  law.  and 
applicable  to  such  appropriation  and  ex- 
penditure, and  which  exceed,  in  the  asgre- 
geteolBuch  total  tax,  thesnmofflOO.OOO.** 
The  relator  filed  a  demurrer  to  the  an- 
swer, upon  tho  ground  that  the  facta 
therein  stated  did  not  coustltuteadefenee. 
The  act  supra,  which  is  referred  to  In  the 
affidavit  of  the  relator,  contains  the  fol- 
lowing provisions:  "Section  1.  That  the 
sum  of  $44,fl48.19  be,  and  the  same  Is  here- 
by, appropriated  out  of  any  moneys  In  the 
treasury,  not  otherwise  appropriated,  for 
the  payment  of  claims  ai^alnst  the  state* 
approved  by  the  state  board  of  examiners, 
reported  to  the  second  legislative  assembly. 
Sec.  2.  That,  In  payment  of  said  claims, 
the  auditor  Is  hereby  directed  to  draw  his 
warrant  upon  the  state  treasury  in  favor 
of  the  following  pemons,  and  for  the  fol- 
lowing amounts.^  In  this  list  the  relator 
Is  named,  and  the  amount  Is  the  same  as 
that  which  is  specified  In  the  affidavit. 
The  statute  provides  that  "  the  1st  day  of 
December  in  each  and  every  year  shall  be 
the  end  of  the  fiscal  year  for  terrritorlal 
state]  purposes. "  Comp.  8t.  dir.  6,  S  140. 
t  Is  disclosed  by  the  answerand  admitted 
by  the  relator  that  the  second  legislative 
assembly  appropriated  for  the  fiscal  year  of 
1891  the  sum  uf  $640,000,  and  that  a  large 
part  thereof,  the  sum  of  9668,412.86,  was 
embraced  In  laws  which  were  approved 
prior  to  the  act  supra,  under  which  the 
relator  asserts  his  rights  In  this  proceed- 
ing. Therevenue,  which  has  l>een  rec^ved 
during  this  fiscal  year,  and  which,  it  is  ee- 
tlniated,  will  be  i-ecelved  during  th«  re- 
mainder thereof,  amounts  to  the  sum  of 
$433,332.80.  The  deficit  seems  to  be  the 
sum  of  $217,000  'tr  thereabouts.  The  re- 
spondent for  this  reason  refuses  to  draw 
his  warrant  in  behalf  of  the  relator,  and 
maintains  that  said  legislative  aasembly 
has  appropriated  an  amount  in  excess  of 
the  money  In  the  treasury  of  the  state,  or 
which  could  be  made  available  therefor 
during  the  fiscal  year  of  1891.  The  follow- 
ing section  of  the  constitution  iB  cited  to 
uphold  his  action:  "Nu  approprla(4on 
shall  be  made  or  auy  expenditures  an- 
thorlzed  by  the  legislative  assembly  where- 
by the  expenditures  of  the  state  during 
any  fiscal  year  shall  exceed  the  total  tax 
then  provided  for  by  law,  and  applicable 
to  such  appropi-iatlon  or  expenditure,  nn- 
leHB  the  legislative  assembly  making  such 
appropriation  shall  provide  for  levying  a 
ButUclent  tax,  not  exceeding  the  rate  al- 
lowed In  section  nine  (9)  of  this  artlvle,  to 
pay  such  appnipriatlons  or  expenditures 
within  such  fiscal  year.  *  •  *  No  ap- 
propriation of  public  moneys  shall  be 
made  for  a  longer  term  than  two  years." 
Article  12,  §  12.  The  opinion  of  the  Jus- 
tices ot  the  supreme  court  of  the  state  of 
Colorado  in  lie  Appropriation  by  Gmeral 
AsHombly,  18  Colo.  816.  22  Pac.  Rep.  464, 
considers  similar  constitutional  provi»- 
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Ions,  and  saya:  "It  will  be  observed 
tbat  appropriations  and  expenditures 
lor  nrdluary  purposee  are  legitimate  bu 
long  as  they  do  not  exceed  the  total 
tax  already  provided  by  taw,  and  ap- 
plicable tor  their  payment,  or  which 
may,  within  cunatttnttonal  Umita,  be  so 
provided  fnr  their  payment  within  the 
proper  fiscal  year.  •  •  •  What  we  hare 
eald  of  the  leKlBlative  department  in 
respect  to  making  appropriations  or  au< 
thorlzing  expenditures  In  excess  of  consti* 
tutlooal  authority  applies  with  eqnal  force 
to  tfaeexecntlve  department  In  reeoffois* 
Ing  or  dealing  with  leRlslatlon  aHectIng 
the  pabllc  revenue.  It  legislative  acts, 
making  appropriations  In  excess  ol  con- 
stitutional limits,  have  unfortunately  re- 
ceived the  sovemor'H  signature  Instead  of 
his  veto,  he  should  nevertheless  withhold 
his  approval  from  any  and  all  vouchers 
relating  to  such  unconstitutional  appro- 
priatlona.  Ho,  also,  the  auditor  elionld  re> 
fnse  to  draw  any  warrant  therefor,  and 
the  treasurer  should  decline  to  make  pay- 
ment thereon.  In  reference  to  matters 
arising  under  enactments  clearly  uncon- 
stitutional, the  unauthorized  act  of  one 
government  official  is  no  Justlflcation  or 
excuse  for  A  similar  act  by  another."  It 
ia  obvious  that  the  responsibility  ot  the 
leglslatlvA  assembly  Is  of  the  utmost  grav- 
ity. The  ninth  section,  supra,  declares 
that  the  rate  ot  tuxatlon  ot  real  and  per- 
sonal property  for  state  purposes  in  any 
one  year  shall  not  exceed  2%  mills  on  each 
dollar  of  valuation,  whenever  snch  pro[>- 
erty  shall  amount  to  one  hondred  million 
dollara.  Article  IS,  9  9.  By  virtue  of  the 
power  herein  conferred, an  art  was  passed 
by  this  legislative  assembly,  and  approved 
March  4, 1891.  which  levied  for  the  flscai 
years  of  1891  and  1892,  respectively,  the 
highest  rate  ot  taxation  which  was  al- 
lowed, ttf-wtt,  2^  mills  on  each  dollar  of 
sDch  valnation.  "Any  legitimate  ex  pendl- 
tureot  the  state, "  sa'  ^  the  court  in  People 

Seott.e  Colo.  422. 12  Pac  Kep.  6U8.  "nee- 
emary  to  be  provided  for  byetate  tax. Is  a 
state  purpose,  and  the  tax  to  be  provided 
isa  tax  fur  a  state  purpone. "  We  assume, 
whf*t  Is  not  controverted  in  this  hearing, 
that  the  acts  of  the  second  leglulative  as- 
sembly, supra,  which  are  enumerated  iu 
the  answer,  and  embody  appropriations, 
are  within  this  definition  of  the  constitu- 
tional expremlon,  "etate  purposes." 

In  performing  the  grave  task  of  observ- 
ing this  restriction  of  the  confltitotlon, 
some  difficult  problems  require  solution. 
We  again  quote  from  the  opiniun,  In  re 
Appropriation  by  Generul  Assembly,  su- 
pra, which  sheds  considerable  llglit  upon 
tblB  iuqniry,  and  says*  "We  are  asked 
what  legal  criterion  la  fixed  by  which  it 
can  be  known,  at  the  date  of  an  act  ap- 
propriating or  authorizing  the  expendi- 
ture of  money,  whether  such  appropria- 
tion or  expenditure  will  be  in  excess  of  the 
preimribed  constitutional  llthits.  We  au- 
flwer  that  there  Is  no  absolute  criterion 
which  can  be  relied  upon  In  every  Instance 
and  under  all  circuniwtHnci's.  The  goiiernl 
aaaeiubly  muHt,  of  nci-eRKlty.  exercise  their 
own  ludgnjcnt  III  thefirtit  iiiKtuiicf. "  It 
is  also  stated  that  the  legi^luturs  must 
obtain  all  the  informfttion  respecting  the 
r.26F.no.7— 25 


public  revenue  and  probable  expenses  of 
the  government  which  can  be  derived 
from  the  reports  of  officers  and  the  testi- 
mony of  other  persons  concernlnte  these 
matters.  It  may  therefore  be  reasonably 
preaamed  that  the  aecond  legislative  as- 
sembly ot  the  state  aeted  npon  the  knowl- 
edge within  its  command,  that  the  valos- 
tlon  ot  the  taxable  property  for  the  fiscal 
year  1890  was  $112,000,^)00,  and  that  this 
rate  of  taxation  would  yield  a  revenue  of 
9Si80,000  per  annum  tor  the  fiscal  years 
1891  and  1892.  The  aggr^nte  of  this  sum 
and  tbe  abore  amount  ot  f433.332.80  is 
«n8.882.80. 

The  act  concerning  revenne,  approval] 
March  6, 1891,  provides  that  the  county 
clerk  shall,  on  or  t>efoi'e  the  first  Monday 
of  October,  "deliver  a  copy  of  the  correct- 
ed assessment  book,  to  be  styled,  'Dupli- 
cate Assettsmeut  Book,'  to  the  county 
treasurer."  Section  90.  "Within  ten  days 
after  the  rpnrtpt  ot  the  'Duplicate  Aaaeas- 
ment  Book'  the  county  treasurer  must 
mall  to  each  tax-payer  the  following  no- 
tice: (1)  Amount  ot  taxes;  (2)  that  tuxes 
will  be  delinquent  after  the  first  day  of 
September,  and  that,  unless  paid  prior 
thereto,  ten  per  cent,  will  be  added  to  the 
amount  thereof;  (8)  the  time  and  place  at 
which  payment  of  taxes  may  tie  made." 
Section  96.  "The  treasurer  of  each  coun- 
ty in  this  state  shall  be,  by  virtue  of  his 
office,  collector  ot  taxes  therein. "  Section 
1K5.  "After  December  1st  oteach  year,  all 
unpaid  taxee  are  delinquent."  Section 
1(K)  "On  the  first  Monday  in  March, 
Jane.  September,  and  second  Monday  in 
December,  tbe  county  treasurer  mnetaettle 
with  tbe'  county  commlsaioners  for  all 
moneys  collected  for  the  state  or  coan- 
ty."  Section  99.  "Each  county  treasurer 
shall,  at  the  expiration  ot  every  three 
mtmths,  render  an  account  ot  and  cause 
to  he  paid  over  to  the  state  treasurer  the 
amount  ot  all  moneys  collected  for  state 
purposes,  and  shall  complete  the  collec- 
tion of  all  Usta  delivered  to  him ;  and  at 
the  expiration  ol  each  fiscal  year,  and  at 
the  exidration  ot  his  term  of  office,  shall 
mnke  final  settlement  with  the  county 
commissioners  ot  his  county,  and  shall  re- 
port to  tbe  treasurer  immediately  there- 
after a  correct  statement  ot  the  amount 
found  due  the  state,  and  the  county 
trenanrerehall remit  to  htm anch amount.** 
Section  183.  It  la  appaient  from  theae 
provlfHona  of  the  statute  that  the  taxea 
for  state  purposes  become  due  and  paya- 
ble in  tbe  month  of  Octobur,  and  that  the 
county  treasurers  are  the  agents  ol  the 
state  in  the  collection  thereof.  They  are 
required  to  settle  their  accounta  at  cur- 
tain periods,  and  remit  to  tbe  atate  treas- 
urer the  amount  of  tbe  tnxea  which  have 
been  aacertalned  to  be  due.  Tn  complying 
with  the  requirements  of  tbe  law.  It  is  not 
powihie  tor  them  to  pay  into  the  treasury 
of  the  state,  belore  tbe  end  ot  the  fiscal 
year,  the  amount  of  the  taxes  which  have 
Iwn  levied  and  collected  for  that  term. 
It  is  a  snie  aHserllon  that  a  email  part  ot 
such  taxes,  if  any,  will  be  received  by  the 
state  treasurer  during  the  Qscal  year.  It 
is  the  contention  of  the  rcBpondent  that, 
under  these  conditions,  tbe  funds  which 
will  be  realised  from  the  levy  of  the  taxes 
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which  have  been  antboriBed  by  tfae  second 
legislative  aaeembly  fur  the  year  1891  can- 
nut  be  treated  as  revenue  for  that  period; 
and  that  the  aame  shoatd  be  credited  to 
the  proper  accounts  of  the  fiscal  year  1892, 
because  they  will  be  actually  placpd  In  the 
state  trcaBury  after  the  commencement  of 
the  laat-named  year.  We  dissent  from 
this  proposition.  The  section  Rupra  of 
the  constitution  does  not  Dse  the  t^jrms 
"revenue"  or  "funds, "  but  declares  that 
"the  expenditures  of  tbe  state  during  any 
fiscal  year  shall  not  exceed  the  total  tax 
then  provided  for  by  law."  The  mere  cir- 
cumstance that  a  briel  delay  occurn  In  the 
transfer  of  the  money,  which  is  the  prop- 
erty of  the  state,  to  the  official  custodian 
thereof,  does  not  touch  the  question.  In 
Evans  v.  McCarthy.  42  Kan.  426.  22  Pac. 
Rep.  631.  Mr.  Justice  Valeni'INE  for  the 
court  aald:  "But  taxes,  under  a  levy 
made  by  or  for  the  state,  certainly  become 
proceeds  for  such  levy  long  before  they 
reach  the  state  ti-easurer's  office.  They 
are  proceeds  ol  such  levy  as  soon  as  they 
are  paid  intu  the  ofHces  of  the  various 
county  treasurers  of  the  state,  and  do  not 
remain  something  else  than  proceeds  until 
they  reach  the  state  treasurer's  office. 
When  they  are  received  by  the  county 
treasurers  they  then  become  public  funds, 
and  belong  to  the  state,  and  cannot  then 
or  afterwards  be  used  for  any  other  pur- 
pose than  the  purpose  for  which  they 
were  appropriated."  The  treasury  of  the 
state.  In  the  eyes  of  the  law,  will  be  the 
recipient  of  the  proceeds  of  said  levy  for 
the  fiscal  year  1891.  to-wlt,  the  sum  of 
$280,000,  before  the  end  thereof.  We  con- 
clude that  this  amount  which  has  been 
estimated  to  be  the  revenue  from  the  direct 
tax  for  the  Qscal  year  1891  should  be  held 
available  to  meet  In  the  future,  when  col- 
lected, some  of  the  appropriations  which 
were  made  fur  the  same  time:  and  that 
the  act,  supra,  for  the  relief  of  the  relator 
and  other  parties,  dues  not  violate  any 
clause  of  the  organic  law  of  the  state. 

The  iTspondent  Insists  that  he  cannot 
be  required  to  draw  his  warrant  for  the 
relator  unless  there  are  funds  in  the  treas- 
ury for  Its  immediate  payment.  Our  at- 
tention hasnot  been  directed  to  the  words 
of  any  statute  or  the  coustltutUm  which 
sustain  this  view,  and  the  authorities  ex- 
press an  opinion  to  the  contrary.  The 
same  cases  cover  this  and  another  propo- 
sition which  has  been  examined.  In  State 
T.  Hoffman,  35  Ohio  St.  435,  Mr.  Justice 
White,  as  the  organ  of  the  court,  said: 
"  There  is  no  validity  In  the  claim  set  op 
by  the  defendant  that  there  is  no  raonfty 
in  the  treasury  of  the  city  with  which  to 
pay  the  warrant,  should  one  be  Issued. 
The  duty  enjoined  on  the  defendant,  as 
auditor  of  the  city,  to  issue  the  warrnnt. 
la  nut  made  dependent  on  whether  thei-o 
la  money  In  the  treasury  to  pay  the  war- 
rant. On  ascertaining  the  amount  that 
ought  to  be  paid  by  thr>  city,  in  the  mode 
prescribed,  he  is  dirt-cted  to  issue  his  war- 
rant upun  the  city  treauurer  for  the 
amount  so  aseertaitied,  to  be  paid  out  of 
tlie  general  fund  of  the  city,  and  the  same 
is  declared  to  be  a  sufficient  voucher.  The 
duty  of  paying  the  warrant  is  devolved 
oil  the  treasurer,  and  whether  he  has 


tunda  or  not  with  which  to  take  up  the 
warrant  is  nu  concern  of  the  auditor  in 
discharging  the  duties  imposed  upon  him 
by  the  statute."  In  People  v.  Brootts.  16 
(^al.  11,  Mr.  Chief  Justice  Field,  for  the 
court, aald :  "To  an  appropriation,  within 
the  meaning  of  the  constitution,  nothing 
more  Is  requisite  than  a  designation  of  the 
amount,  and  the  fund  out  of  which  it 
shall  be  paid.  It  Is  not  rasential  to  its  va- 
lidity that  funds  to  meet  the  same  ahould 
be  at  the  time  fn  the  trensnry.  As  a  mat- 
ter of  fact,  there  have  seldom  been  in 
the  treasury  the  necessary  funds  to  meet 
the  several  amounts  appropriated  under 
the  general  appropriation  acts  of  each 
year.  The  appropriation  is  made  in  an- 
ticipation of  the  receipt  of  the  yearly  reve- 
nues. It  conatitutes,  indeed,  the  author- 
ity (if  tfae  comptroller  to  draw  his  war- 
rants, and  of  the  treasurer,  when  in  funds, 
to  pay  the  same,  and  that  is  all. "  See, 
also,  Evans  v.  McCarthy,  supra;  State  v. 
Parkinson,  5  Nev.  15;  Swann  v.  Buck.  40 
Mies.  268;  SpringAeld  v.  £d  wards.  84  111. 
626;  Law  v.  People,  87  111.  385.  The  act 
prescribing  tbedntleatrf  the  state  board 
of  examiners  provides  that  any  person 
who  baa  a  claim  against  the  state,  and 
for  which  an  appropriation  has  been 
made,  shall  present  the  samo  forlts  action. 
This  statute  derives  its  power  from  the 
constitution.  Article  7.  §  20.  The  sev- 
enth section  of  the  act  provides  further; 
'*If  the  bt>ard  approve  such  claim,  they 
shall  indorse  thereon,  over  their  signa- 
tures, 'Approved  for  the  sum  of  dol- 
lars,' and  transmit  the  same  to  the  office 
of  the  state  anditor,  and  the  auditor  shall 
draw  hia  warrant  for  the  amuunt  so  ap- 
proved in  favor  of  the  claimant^  •  »  • 
in  the  order  in  which  the  same  was  ap- 
proved." But  the  respondent  must  in- 
vestigate and  decide  in  all  cases  according 
to  the  rules  of  Interpretation  which  have 
been  laid  down  In  this  opinion,  whether 
the  appropriations  for  the  fiscal  year  have 
exceeded  the  limitations  which  have  been 
preacribed  by  the  constitution,  and  act 
accordingly.  The  relator  has  complied 
with  the  laws  which  have  been  enacted  in 
pursuance  of  the  conetttutinn;  the  legis- 
lative assembly  has  made  a  lawful  appro- 
priation for  the  payment  of  his  claim; 
and  the  state  board  of  examiners  has  ap- 
proved and  transmitted  the  same  to  the 
respondent.  It  is  therefore  the  legal  duty 
of  the  state  auditor  to  draw  his  warrant 
in  favor  of  the  relator  for  the  auiuuut  of 
thia  claim.  The  demurrer  must  be  ana- 
talned,  and,  as  the  respondent  decllnea  to 
file  any  other  answer.  It  is  ordered  and 
adjudged  that  the  peremptory  writ  of 
mandate  issue  according  to  the  prayer  ol 
the  affldavit. 

Harwood  and  De  Witt.  JJ.,  concur. 


State  ex  re/.  Buck  t.  Hichuan,  Treasurer. 

tSuprtme  Coun  of  Montana.  April  18, 1891. ) . 

DibTbict  jDDOEs—CoKFBiiBATro!!— Appropria- 
tions. 

Const  Mont  art.  8,  §  14,  declares  that  the 
legislative  assembly  may  increase  ordecrease  tiie 
numl)er  of  Judges  io  any  Judicial  district.  Act 
Uout  Feb.  37,  1991,  provides  that  the  district 


Digitized  by  Google 


Mont.) 


STATE  V.  HICHMAK, 


887 


jndfles,  whoae  offices'm^  be  establlBhed  t»y  Uie 
leglslataTe,  shall  receive  tbe  aame  compenaatlon 
sa  1b  now,  or  may  hereafter  be,  provided  by  law 
for  ]adg«8  of  the  dUtrict  courts.  Const.  Most, 
art.  8,  I  39,  provides  that  district  Judges  shall  be 
paid  quaruirly  a  certaia  salary,  and  section  8i 
provides  that  all  Jadgeswbo  have  beeo elected  or 
appointed  are  governed  by  the  same  proTisions 
of  the  constitation.  Held,  that  the  coaatitution 
appropriates  money  for  the  salary  of  a  Judge  ap- 

£ Dinted  to  fill  an  otBce  subsequently  (abated,  and 
e  is  entitled  to  be  paid,  in  preference  to  appro- 
priations made  iase  other  pnrpoaaB  before  hia  mp- 
polntment. 

ApplicatloD  for  maadamtta. 
B.  P.  Carpeoter,  tor  relator.  H.  Jl  Has- 
kell,  Atty.  Oen.»  tor  respondent. 

Blake,  C.  J.  The  relator  prays  that  a 
peremptory  writ  of  mandate  be  iBBued 
out  ut  this  court,  Goiumanding  the  state 
treasurer  to  pay  a  certain  warrant  which 
bad  been  drawn  by  the  state  auditor  un- 
der the  tollowlniar  drcnmstances :  The  re- 
lator was  appointed  February  28, 1891,  a 
Judge  of  tbe  district  court  for  the  first  Ju- 
dicial district,  and  has  discharged  the  du 
ties  of  the  ufSce  since  that  time.  The  sal- 
arleH  ot  the  district  JudK^B  of  the  state  are 
payable  quarterly,  and  one  of  such  quar- 
tern ended  March  81, 1891,  at  which  time 
tbere  was  due  to  tbe  relator  the  sum  of 
$301.39.  The  state  auditor  then  Issued  his 
warrant  to  the  relator,  drawn  upon  the 
respondent,  for  the  said  sum,  in  payment 
ol  said  salary.  The  state  treasurer  re- 
fuses to  pay  this  warrant,  and  in  his  an- 
swer sets  forth  these  fai'ts,  which  are  con- 
ceded. Tbe  leffislative  assembly  prior  to 
tbe  5Cta  day  of  March,  1S91.  at  tbe  second 
Hcsaion  thereof,  appropriated  by  several 
statutes  for  state  purposes  tbe  sum  of 
$464,084,  The  moneys  in  the  treasury  uf 
tbe  state,  being  tbe  sum  of  $148,400,  have 
been  set  apart  in  accordance  with  certain 
appropriation  laws,  which  are  specified. 
The  legislative  assembly,  by  an  act  which 
was  approved  March  5,1891,  appropriated 
tbe  sum  ol  $20,000  to  pay  the  salaries  of 
the  relator  and  other  district  judges  who 
had  been  appointed  in  pursuance  of  stat- 
utes passed  during  said  second  session. 
At  the  date  ot  the  passage  of  the  acts 
creating  the  offlce  to  which  the  relator 
was  appointed,  and  providing  for  tbe 
payment  of  his  salary,  there  was  not,  and 
liaa  not  been,  any  moneys  in  the  treaKury 
of  tbe  state  applicable  thereto.  The  re- 
spondent bus  paid  the  sum  of  $234,000  on 
account  of  the  appropriations  wliich  are 
speclflcd,  and  there  remains  unpaid  the 
sum  of  $230,(t84.  Tlieconstitntlon  declares 
that  "the  legislative  assembly  may  In.- 
crease  or  decrease  tbe  number  of  Judges  in 
any  Judicial  district."  Article  8,  §  14.  By 
an  act  approved  February  28. 1891,  an  ad- 
ditional judge  was  authorized  fur  the  dis- 
trict court  ot  the  first  judicial  district  of 
the  state,  and  the  relator  was  appointed 
to  the  ofilce.  It  was  enacted  February 
27.  1891,  that  the  district  judges  whose 
offices  may  be  established  by  tbe  legists- 
tlveassembly, "shall  receive  thesame  com- 
pensation as  Is  now  or  may  hereafter  be 
provided  by  law  forjudges  of  the  district 
courts."  Tliere  Is  no  leglslatlun  of  this 
character,  hut  the  salary  bus  been  fixed 
by  tbe  constitution  In  this  section:  "The 


Judges  Qf.  the  district  court  shall  each  be 
paid  quarterly,  by  the  state  a  salary, 
which  shall  nut  belncreased  or  diminished 
during  the  terms  for  which  they  shall 
have  been  respectively  elected.  Until  oth- 
erwise provided  by  law,  •  •  •  the  sal- 
ary of  the  Judgw  of  the  district  courts 
shall  be  three  thnusand  five  hundred  dol-' 
tare  per  uunum  each. "  Id.  §  29.  It  Is  fur- 
therdeclaredthat"  vacancies  in  tbeofficeof 
•  *  •  judge  of  the  district  court  *  *  *, 
shall  be  tilled  by  appointment  by  the  gov- 
ernor of  the  state.  ^  Id.  g  31  All  Judges 
ot  tbe  district  courts,  who  bare  been  elect- 
ed or  appointed,  are  governed  by  the 
same  provisions  of  the  constitution.  In 
the  absence  of  any  statute,  they  are  enti- 
tled to  receive  from  the  state  the  salary 
which  has  been  deflned  in  the  constitution 
section  supra.  We  reaffirm  the  doctrine 
of  State  V.  Hicltman,  9  Mont.  370,  23  Pac. 
Rep.  740,  that  tbe  language  wfaich  has 
been  quoted  Is  an  appropriation  made  by 
law. 

The  respondent  admits  the  soundness 
of  tliese  legal  propositions,  but  maintains 
that  he  cannot  pay  the  warrant  delivered 
to  the  relator  by  reason  of  other  appro- 
priations whlcb  were  made  before  the  act, 
supra,  approved  March  5,1891.  It  is  not 
claimed  that  tbere  Is  any  statute  that 
controls  this  matter.  Tbe  supreme  court 
of  the  state  of  Colorado,  In  Re  .appropria- 
tions by  General  Assembly,  13  Colo.  310.  22 
Fac.  Bep.  404,  said:  "In  view  of  tlie  ex- 
amination we  have  given  the  subject,  we 
are  of  the  opinion  thut  acts  of  tbe  gtrneral 
assembly  making  tbe  necessary  appropri- 
ations to  defray  tbe  expenses  of  tbe  exec- 
utive, legislative,  and  judicial  departments 
ul  tbe  state  government  for  each  fiscal 
year,  including  Interest  on  any  valid  pub- 
lic debt,  are  entitled  to  preference  over  all 
other  oppropriations  from  the  general 
public  reveaue  of  the  state,  without  refer- 
ence to  tbe  date  of  their  passage,  and  trre- 
spectlve  of  emergency  clauses. "  This  view 
was  entertained  under  conditions  like 
those  wliich  confront  us,  with  this  essen- 
tial diHerence:  The  constitution  of  that 
state  does  not  regulate  the  amount  of  the 
salaries  of  the  officers  of  the  executive 
and  Judicial  departments.  The  chief  rea- 
son of  the  rule  thus  announced  la  the  ne- 
cessity of  preserving  the  state,  which  la 
paramount  to  all  other  coasideraldona. 
We  recognize  tbe  force  of  this  argument, 
but  prefer  to  put  this  decision  upon  an- 
other ground.  The  appropriations  which 
are  embodied  In  the  constitution  have 
priority  over  any  act  of  the  second  legis- 
lative assembly  wblcb  relates  to  tbe  dis- 
bursement of  the  moneys  In  the  treasury. 
Tbe  rights  ol  the  parties  are  not  affected 
by  this  act,  supra,  approved  March  5, 
1891,  and  the  claim  of  the  relator  Is  sup- 
ported by  the  fundamental  law  of  the 
stat«.  The  appropriations  which  have 
been  made  for  purposes  for  which  the 
amounts  are  not  expressed  in  direct  terms 
by  the  constitution  are  necessarily  sub- 
sequent in  the  order  of  payment  to  the 
salary  of  the  relator.  We  are  therefore 
of  the  opinion  that  tbe  respondent  has  in 
bis  hands  moneys  which  should  be  applied 
upon  the  warrant  of  the  relator.  It  is 
ordered  and  adjudged  that  the  peremp- 
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tory  writ  of  mandate  be  tuaed  to  the  re- 
Bpondent  aceordlnflr  to  the  prayer  of  tbe 
relator. 

Habwood  and  Da  Witt,  JJ.,  concur. 

do  Mont  «e)   

Bta,tb  ex       Blackford  t.  Kennkt,  Au- 
ditor. 

(Supfwne  Court  of  Montana.   April  18,  1891.) 
CoDi  CoMinssioir — Saluit  or  Clerk — ^Warraht 
OF  Btatb  Aduitob — Failuu  to  Mass  Appbo* 

PBIATIOX8. 

Const.  Hoat  art  12,  %  10,  proTides  tbat  no 
money  ihall  be  Irawn  from  the  state  treasury 
ezoept  upon  speciflo  apppopriatlons  made  by  law. 
Hdd  that.  In  the  absence  of  an  appropriation  the 
state  auditor  properly  refused  to  issue  his  war- 
rant on  the  treasurer  for  salary  due  the  clerk  em- 
ployed byttaeoodecommlsaioDen,  under  letbSess. 
Aota  HonL  p.  117,  |  4,  authorising  uiob  commls- 
■ioDers  to  employ  eolerlc,  and  directing  Ui  salary 
to  be  monthly  by  the  auditor  on  vouchers  to 
be  ap^ovetl  if  the  ohairmsa  of  tbe  «witni«tnti 

Application  for  maodsmus. 

Const.  Mont.  art.  12,  §  10,  provides  that 
no  money  shall  be  drawn  from  the  etate 
treasury  except  upon  specific  approprla- 
tlona  made  by  law 

Wm,  Blackford  and  Stere  Carpenter,  for 
relator.  Henri  J.  Haakell,  Atty.  Gen., 
tor  respondent. 

Blaks,  C.  J.  Tbe  relator  has  applied  to 
this  court  for  a  peremptory  writ  of  man- 
date to  be  dli-ected  to  the  state  auditor, 
and  commanding  him  to  draw  a  warraDt 
upon  tbn  state  treasurer  )u  laror  ot  the 
relator  for  the  sum  of  f  160.  It  Is  atiown 
by  tbe  affidavit  and  admitted  by  the  re< 
Hpoudent.  tbat  the  relator  was  employed 
May  HI,  1890,  as  the  clerk  ol  tbe  code  com- 
mission of  the  state,  and  has  acted  as 
such  since  that  time;  that  he  has  not  re- 
ceived taie  salary  for  the  month  of  March, 
18B1;  and  that,  apon  a  demand  thvrtfor, 
the  respondent  refuses  to  draw  his  war- 
rant in  any  sum  for  tbe  relator.  The  act 
under  which  the  code  commtsfiion  was  ap- 
pointed coutalne  this  provision:  "The 
said  commissioners  •  »  *  are  empow- 
ered and  anthorlied  to  employ  one  com- 
petent clerk,  who  shall  receive  for  his 
•  •  •  services  9160  per  month.  •  •  • 
Tbe  salary  of  the  clerk  of  such  commiodon 
■ball  be  paid  monthly  by  tbe  auditor  up- 
on vouchers  to  be  approved  by  the  chair- 
man of  tbe  commission. "  St.  16th  Hess.  p. 
117,  §  4.  No  appropriation  has  been  made 
for  the  payment  of  his  salary  for  tbe  pe- 
riod above  mentioned,  and  the  claim  of 
the  relator  la  founded  upon  the  act  supra 
Tbe  case  of  State  v  Kenney,  9  Mont.  8K9. 
34  Pac.  Rep.  06,  Is  applicable  to  these 
facta,  and  the  application  for  a  pprerapto- 
ry  writ  of  mandate  must  be  denied. 

Habwood  and  Ds  WriT,  JJ.,  concur. 


(10  Hont.  500) 

Carron  t.  Wood  et  aJ. 
(Suprrme  Court  of  Montana.   April  18,  1801.) 
EnRiOATiOH  —  Suit  tor  dvEitsioN  or  Watkr— 

MbASCBBUBNT— iNBTaUCTIOHB— ApPHAL  —  PjtAO- 
TIOB. 

L  On  appeal  from  an  order  overruling  a  mo- 
tlm  for  a  new  trial,  made  upon  a  atntement  of 
the  case,  nndor  Code  Cirll  Froa  Uont.  |  308, 


unvidingthattlieatateaMntahaU^eidiytha  par- 
tieular  errors  relied  on,  and,  if  do  apeoifloatlooa 
are  made,  the  statement  shall  be  disregarded  on 
hearing  of  tbe  motion,  the  anpreme  court  can 
only  oonsider  the  apednDations  ot  error  fOund  la 
the  record. 

3.  In  an  aetloD  for  damam  Cor  dlverUng 
waters  claimed  by  vlrtae  of  pnor  appropriation 
and  use  for  purposes  of  Irrigation,  an  Instruotion 
that  the  extent  of  the  appropriation  of  water  is 
determined  by  the  capacity  of  plaintiff's  "head- 
gate  and  dltcnes,  and  the  quantity  of  water  re- 
quired" by  him,  to  be  measured  as  the  statutes 
(Comp.  St.  Uont.  p.  097,  %  1263)  proride,  is  not 
erroneous  in  making  ttie  test  the  bead-gate,  In- 
stead of  what  the  dltob  will  carry. 

8.  The  court  Instmoted  the  jnrythat  in  deter- 
mlniug  the  amount  of  water  plaintiff  was  entitled 
to  they  should  find  the  same  in  laches,  measured 
In  the  raantier  provided  by  law  for  the  measure- 
ment of  water-  and  set  out  tbe  law  in  detail  In 
tbe  charge.  Held,  that  there  was  no  error  In 
striking  out  of  the  charge  before  giving  itacianse 
that,  in  order  to  And  the  amount  of  water  plain- 
tiff  was  entitled  to,  the  eridenoe  and  tbe  juiy's 
finding  must  conform  to  the  measurements  pro- 
vided oy  tbe  law,  and,  if  the  evidence  did  not,  it 
was  only  speculative  and  uncertain,  since  aoch 
olanse  was  mere  repetition,  and  waa  on  the 
weight  of  the  oTldence. 

4.  Defendants  are  liable  for  actual  injury  to 
plaintiff  by  thoir  diversion  of  tbe  water  iwevl- 
ously  apm^i^iated  by  him,  thoo^  they  miw  not 
have  used  the  water  oontinuowly,  and  may  nave 
Qsed  it  only  for  a  abort  time. 

Appeal  from  dlatrict  court,  Mlnoala 

county. 

Code  cavil  Proc.  Mont.  §  298,  provides 
the  method  of  settltoK  the  statement  If  the 
mottun  for  a  new  trial  is  to  be  made  up- 
on a  statement  ot  the  case,  and  provtdee 
tbat  when  the  notice  for  tbe  motion  desis- 
natee  as  the  grruond  of  the  motion  tbe  In- 
sufHcleacy  ot  the  evidence  to  Justify  the 
verdict,  the  statement  shall  specify  the 
particulars  In  which  sueb  evidence  Is  al- 
le^d  to  be  Insufficient;  and  when  the  no- 
tice deeif^nates  as  the  Rround  of  the  mo- 
tion errors  In  law  occurrinfc  at  the  trial, 
and  excepted  to  by  the  moving  party,  the 
statement  eball  specify  the  particular  er* 
rors  upon  whleb  the  party  will  rely.  If 
no  sueb  speelflcaUons  be  made,  theatate- 
ment  shall  be  dlereffarded  on  tbe  hearlns 
of  the  motion. 

8.  O.  J/urmy  and  Robinaon  A  StapletoOj 
(or  appellants.  Oeo.  W.  Reeves,  TbiM,  C. 
MarshaU,  and  Woody  A  YKeinster,  (or  fe- 
Hpondent. 

Hauwuod,  J.  The  appeal  herein  Is 
from  an  order  overruling  defendanta'  mo- 
tion tor  a  new  trial.  The  cause  of  action 
alleged  by  plaintiff  la  to  the  effect  that  de- 
fendants, during  the  year  18S9,  wron^ully 
diverted  and  deprived  plalutlff  ot  tbe  use 
of  550  Inches  of  tbe  VI  aters  of  Burnt  Fork 
creek,  claimed  by  plaintiff,  by  virtue  of 
prior  approprlBtion  and  uhp,  for  the  pur- 
pose ot  irrlKutlnjr  plaintiff's  tract  of  320 
aci-es  of  land  situate  in  Missoula  county. 
The  rellefdemanUedbyplalntlBIs:  (1)  The 
recovery  of  $3,000  damaf^e  alleged  to  have 
been  sustained  byreanon  of  such  wrongful 
and  continued  dtversionof  said  water  dur- 
ing the  year  1889;  (2)  that  defendants  be 
perpetually  enjoined  from  further  Interfer- 
ence with  plaintiff's  alleged  water-right. 
A  Jury  trial  was  had,  which  resulted  In  a 
verdict  In  plaintiff's  favor,  to  the  efleet 
that  he  was  entitled  to  560  iLChes  o(  tbe 
waters  u(  Burnt  Fork  creek, a>  against  gU 
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of  tbedefendanls;  and  that  plalntlfr  had 

Buffered  dumaffoln  theaam  uf  91tBtt.88  by 

reueon  of  defendants  wronKfully  depriving 
plalntm  of  Che  use  of  eald  waters  during 
the  year  lfS9:  whlcli  dainafEe  was  appor- 
tioned aRHlDBt  12  defendants  In  dlTers 
Bnms,  found  the  jury,  and  set  forth  in 
the  verdict.  The  RroundB  apon  which  a 
new  trial  1b  sought,  as  recited  in  the  no> 
tiee  of  intention  to  more  ther^or,  are: 
"(1)  Errors  of  law  committed  and  oecnr- 
ring  at  the  trial  of  said  cause,  duly  excepts 
edto;  (2)  InsafBcleney  of  evidence  to  }ns> 
Hty  the  verdict  of  the  Jury;  (S)  that  the 
verdict  Is  contrary  to  law,  (4)  excessive 
damaKce."  Motion  tor  new  trial  was 
mailo  upon  a  statement  <A  the  eaae,  and 
upon  the  hearing  thereof  was  overruled. 
Thereupon  defend&nts  appealed  from  the 
order  overruling  the  motion. 

The  points  presented  by  appellants*  brief 
for  coni4lderatlon  here  are  tar  more  numer- 
ous than  the  exceptions  saved  and  the 
Bpedflratlon  ol  error  comprised  In  the 
record.  We  must  confine  oar  review  to 
the  record  In  this  respect.  Code  Civil 
Proc.  5  298.  The  first  assignment  of  error 
met  with  In  the  record  relates  to  certain 
instructions  given  by  the  court  to  the 
Jury.  It  Is  contended  by  appellant's  conn* 
sel  that  the  court  erred  In  giving  a  certain 
InBtructjoD  as  to  points  to  be  considered 
by  the  Jury  In  aacertainlng  the  quantity 
of  water  plaintiff  was  entitled  to.  The  In- 
strnctlon  cited  and  complained  of  reads 
as  follows:  "The  extent  of  the  appropria- 
tion of  water  Is  determined  by  tbe  capacity 
of  Ills  head-gate  and  ditches  and  the  quan- 
tity of  water  nKiulred  by  the  appi-oprlator 
for  the  uses  for  which  It  may  be  appropri- 
ated. In  this  action  plalntlfr  seeks  to  eik 
tablleh  his  claim  to  the  waters  of  Burnt 
Fork  creek  to  the  extent  of  650  inches,  meas- 
ured as  the  statutes  of  Montana  require, 
and  which  Is  hereafter  given,  "i  Appel- 
lants'connsel  contend  that  "the  test  Is 
not  the  head-gate,  but  what  the  ditch  will 
carry. "  We  perceive  no  force  in  this  con- 
tention. The  head-gate  la  in  one  senae  a 
part  of  the  diteb,  and  at  the  same  time 
Is  so  devised  as  to  conduct  tbe  water 
through  such  an  aperture  as  to  indicate 
the  dlmmslons  of  the  volnme.  The  court 
said  to  the  Jury  In  the  instmction  that 
the**  capacity  of  thehead-gate  and  ditches" 
most  be  conrtdered  in  determining  tbe 
qoanttty  of  water  to  which  tbe  appropri- 
ator  was  entitled.  The  senae  in  wiueh  tbe 
observation  Is  made  la  obvloaa,  and  ta 
free  from  error. 

Appellants  further  complain  of  themodt- 
flcatlon  of  a  certain  instruction  In  the  fol- 
lowing reeT>eet:  The  court  gave  the  Jury 
an  Instruction  as  follows:  "That  in  deter> 
mining  the  amount  of  the  water  nlalntin 
la  entitled  to  you  are  instructed  to  find  the 
same  In  inches,  measured  In  tbe  manner 
provided  by  the  lawa  of  Montana  for  the 
measarement  of  water,  and  which  is  as 
follows.*  This  instruction  continues  to 
gri  vein  detail  and  by  illustration  the  unit  of 
mensorement  nf  water  appropriated,  as 

Erovlded  by  statute.  Comp.  St.  p.  907.  { 
SB2.  8o  far  no  complaint  la  made  against 
this  instntetlon.  But  It  appeara  that,  as 

^OOUfi.  Ht  Uont  p.  807,  1  laSB. 


originally  drawn.  It  «ontataed  a  dause  as 

IoIIowb:  "In  order  tor  yon  to  find  tbe 
amount  of  water  plaintiff  is  entitled  to, 
the  evidence  and  yoor  finding  must  con- 
form to  the  above  manner  of  measure- 
ments, and.  if  tbe  evidence  does  not,  it  is 
only  speculative  and  uncertain."  This 
clauae  was  atrlcken  out,  and  the  Instruc- 
tion, aa  thus  modlBed,  was  given.  The 
striking  of  Bald  clause  ont  Is  assigned  by 
appellants  as  error.  In  the  same  instruc- 
tion the  court  had  told  the  Jury  that  in 
finding  the  qnantlty  of  water  to  which 
the  plaintiff  was  entitled  the  same  must 
be  estimated  according  to  the  unit  ol 
measurement  prescribed  by  statute.  Lau- 
gnage  to  the  same  effect  had  been  used  In 
the  other  Inatruotion,  quoted  above.  So 
that  the  portion  ol  the  clause  stricken  oat 
which  related  to  tbe  unit  of  measurement 
by  which  the  Jury  sbosld  estimate  tbe 
quantity  of  water  plaintiff  was  entitled 
to  was  only  a  npetitloo  of  what  had  al- 
ready been  given.  The  other  part  of  the 
clause  atrlckoi  oat  relates  to  the  weight 
which  the  Jury  should  give  to  evidence. 
We  think  that  was  properly  strlckra  out. 
The  jury  were  the  Judges  of  tbe  weight  to 
he  f^ven  to  evidence.  The  capacity  of 
plaintiff's  ditches  and  tbe  dimensions  of 
tba  head-gates  were  questiona  of  contro- 
versy upon  tbe  trial.  Some  wltneasw, 
after  teBtlfylng  aB  to  th^r  experience  In 
meusaring  water  for  Irrigating  purpoaea, 
and  th^r  knowledge  ol  the  ditches  In 
question,  said  they  could  state  the  ca- 
pacity of  said  ditches  from  their  knowl. 
edge  ol  tbe  same  and  their  experience  in 
measuring  water,  and  sucb  testimony 
was  allowed.  Other  witnesses  testified  to 
having  nwasnred  the  bead-gatea  and  ex- 
amined the  ditches  for  the  purpose  of  es- 
timating the  capacity  thereof,  and  stated 
to  the  Jory  the  dlmenalons.  The  Jury  was 
then  Instmcted  as  to  tbe  statutory  unit  of 
measurement  which  thejury  should  apply 
in  eetiraating  the  plalntlfi's  water-right. 
The  Jury  were  tbe  Judges  as  to  the  weight 
of  the  testimony,  and  we  think  tbe  clause 
in  said  inatrnetton  was  property  stricken 
out.  for  the  reason  that  alt  that  it  prop* 
eriy  expressed  bad  already  been  given; 
and  that  it  contained  expressions  as  to 
the  weight  due  to  evidence  in  the  estima- 
tion of  thejury,  which  was  improper. 

Appellants  aaidgn  two  other  points, 
wherein  they  allege  the  court  erred  In  re- 
fusing to  glTO  certain  instructions  naked 
for  on  their  bebalf,  relating  to  the  meai^ 
ure  and  manner  of  estimating  damages  rfr- 
suiting  from  diverting  and  depriving  plain- 
tiff of  tbe  water  to  which  he  claimed  title. 
By  a  careful  review  of  tbe  instructions 
given,  we  find  tbat  the  court  embodied  In 
the  instructions  given  substantially  all  ol 
the  unobjectionable  portions  ol  the  In- 
structions mentioned  which  appellanta 
proffered,  and  which  were  by  the  court 
fused. 

Passing  from  assignments  ot  error  In  re- 
lation to  theglving  and  refusing  to  give  In- 
structions to  the  Jury,  we  And  that  all 
other  specifications  set  forth  In  tbe  reeord 
relate  to  "particulars  in  which  tbe  evi* 
dence  is  Insufficient  to  Justify  tbe  verdict.  * 
Section  2U8,  Code  Civil  Proc.  Tbeae  latter 
Bpeelficatlons  asaert  In  otEect  tha  propoal* 
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tlOtts,  whtcb  will  be  treated  In  the  order 
stated,  as  follows: 

1.  That  the  evidence  Introdaced  on  the 
part  of  plaintiff  as  to  the  capacity  of  his 
•ditches  was  too  oncertaln  to  Justify  the 
tindinff  of  the  jury  In  that  respect;  and 
that  the  evidence  Introduced  on  the  part 
t>f  the  defendants  as  tu  the  capacity  of 
plaintiff's  ditches  "was  certain  and  defi- 
nite."  A  study  of  the  evidence  presentecl 
by  the  record  shows  that  wituesses  for 
the  respective  parties  had  made  examina- 
tions and  nieasurementa  of  the  plaintiff's 
ditches  and  bead-gatea,  and  stated  to  the 
Jury  the  dimensions  and  capacity  thereof. 
As  often  occurs  In  controversies,  there  Is 
considerable  difference  in  the  statement  of 
witnesses  for  the  respective  parties  as  to 
the  capacity  of  plaintiff's  ditches.  It  was 
the  province  of  thejnryto  pass  upon  the 
credibility  of  wltnmses  and  the  weight  of 
testimony  and  make  a  finding.  It  has 
often  been  announced  by  this  conrt  that 
where  there  Is  evidence  to  support  thever^ 
diet  the  same  will  not  be  disturbed  be- 
cause there  Is  conflicting  testimony  upon 
the  subject.  Lincoln  v.  Rodgers.  1  Mont. 
217;  Toombs  v.Hornbuckle,  Id.  286;  Ming 

Tmett,  Id.  822;  Trftvis  v.  McGormlck, 
Id.  847;  Territory  v.  Benss.  6  Mont.  806. 
5Pae.  Rep.  885;  Ramsey  v.  Cattle  Co.,  6 
Mont.  4S8. 13  Pac.  Rep.  247. 

2.  That  the  evidence  Is  insufficient  to  sus- 
tain the  verdict,  because  uncontradicted 
testimony  on  behalf  of  defendants  showed 
that  defendants  did  not  continually  use 
the  water  in  controversy;  but  used  the 
same  only  at  certain  specified  periods  of 
time,  "and  that  defendant  Julian  used  the 
same  only  three  days  altogether."  As  to 
defendant  Julian,  the  record  shows  that 
only  nominal  damages  were  assessed 
against  him.  The  admission  as  to  his 
having  used  said  water  three  days,  it  the 
same  belonged  to  plaintiff,  Is  snfficlenc, 
without  qaestlOD,  to  sastatn  the  nominal 
damage  assessed.  But  It  Is  not  to  be  In- 
ferred from  the  above  obeerratlon  that 
we  hold  that  such  interference  with  the 
plaintiff's  right  to  the  use  of  water,  with- 
out his  consent,  for  that  period  of  time, 
might  not  sustain  a  greater  amount  of 
damagethanthatassessed  againsx  defend- 
ant Julian.  We  do  not  understand  that 
the  period  of  tlm«  during  which  one's  right 
Is  Invaded  and  he  Is  deprived  of  the  exer- 
cise thereof  Is  the  only  criterion  by  which 
the  damage  Is  to  be  estimated.  The  effect 
which  necessarily  resulted  from  the  act  Is 
to  be  considered,  and  it  would  without 
doubt  be  coirect  to  measure  the  damage 
according  to  the  real  injury  wrought,  rath- 
er than  the  time  occupied  by  the  wrong- 
fnl  act.  These  observations  apply  to  the 
other  defendants,  as  well  as  to  Julian. 
The  period  of  time  daring  which  defend- 
ants deprived  plaintiff  of  the  use  of  said 
water  may  have  been  all  that  was  neces- 
sary to  effect  the  loss  that  he  complained 
of,  and,  if  snch  effect  was  consummated  by 
the  wrongful  act  or  resulted  as  a  conse- 
quence thereof,  the  defendants  would  be 
bound  to  answer  In  damages  therefor, 
notwithstanding  there  was  some  Inter- 
mission of  the  wrongful  conduct. 

8.  That  the  verdict  awarding  the  plain- 
tiff damage  la  not  anstalned  by  tlw  ctIc 
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dence,  for  the  reason  that  the  evidence  as 
to  the  amount  of  damage  sustained  by 
plaintiff,  by  reason  of  being  deprived  of 
the  nse  of  said  water,  was  too  IndeSnita 
and  uncertain  to  Justify  the  verdict  of  the 
Jury  in  that  respect.  In  this  connection 
appellants  specify  that  the  proper  meas- 
ure of  damage  was  the  net  profit  which 
plaintlfl  would  have  realised  from  the 

{production  of  his  land  bad  the  same  been 
rrigated,  after  deductlnsc  the  expense  nec- 
essarily involved  in  raising  and  marketing 
the  same;  "and  there  was  no  evldaioe  be- 
fore the  Jury  as  to  the  coat  <A  eeed,  plant- 
ing and  haaling  said  crop  to  market, 
which  Items  should  have  been  deducted 
from  the  value  of  the  crop. "  The  record, 
as  we  read  It,  abowe  a  state  of  facts  con- 
trary to  appellants'  assertionsin  thesped- 
flcation  last  mentioned.  It  appears  from 
the  record  that  plaintiff  had  appropriated 
his  land  for  certain  purposes  by  sowing 
and  planting.  Evidence  was  introduced 
on  behalf  of  plaintiff  tending  to  prove 
that,  had  defendants  not  Interfered,  and 
diverted  said  water  belonging  to  plaintiff, 
he  would  have  bad  enough  to  proi>erIy 
irrigate  and  bring  to  maturity  tlie  crops 
which  he  bad  planted,  with  a  result  as  to 
harvest  that  season  averaging  with  other 
crops  of  the  same  speclea  on  like  quality 
of  land,  and  under  other  like  conditions, 
as  would  have  existed  as  to  plaintiff,  had 
not  defendants  interiered  and  deprived 
plaintiff  of  said  water.  Evidence  was  in- 
troduced not  only  as  to  the  value  of  all 
such  crops  as  plaintiff  had  devoted  his  land 
to,  but  alBo  as  to  the  expense  of  planting, 
raising,  barrestlng,  and  marketing  aneh 
crops.  It  appears  that  the  case  waa  re- 
opened for  the  purpose  of  Introducing  evi- 
dence of  such  expenses.  This  testimony 
tends  to  prove  the  very  items  which  appel- 
lants assert  staoold  have  been  In  evidence 
before  the  Jnry.  The  conrt  Instructed  the 
Jury  that  In  estimating  damages  they 
should  "deduct  the  amount  of  expense  nec- 
essary to  mature,harvest,and  prepare  fur 
market,  and  pot  on  the  market, "  each 
crops.  This  was  In  harmony  with  the 
proposition  which  appellants  insist  upon. 
It  la  unnecessary  here  to  decide  the  ques- 
tion as  to  whether  proof  in  detail  of  all 
snch  Items  should  be  required  In  ancb  a 
CMe.  If  wltneeaee  testify  as  to  what 
amount  of  damage  resulted  from  the  de- 
struction of  a  certain  thing,  measuring  the 
damage  in  money,  the  witnesses  are  sub- 
ject to  all  proper  Inquiries  as  to  how  they 
arrive  at  the  value  stated,  as  to  whether 
or  not  expenses  involved  In  connection 
with  the  subject  have  been  considered  In 
arriving  at  the  value  or  damage  stated, 
and  all  other  pertinent  Inquiries  would  tw 
proper;  and.  If  a  witness  states  a  fact 
which  Is  the  result  of  considering  several 
conditions  to  arrive  at  a  truthful  state- 
ment. Is  It  not  to  be  presumed  that  such 
conditions  have  been  considered  by  the 
witnesaf  At  any  rate,  as  before  observed, 
the  witness  may  be  questioned  as  to 
whether  or  not  be  has  considered  In  detail 
the  conditions  or  circnmetauces  which 
affect  the  fact  stated.  Ellis  v.  Tone,  58 
Cel.  289.  Oouneel  tor  appellants,  In  their 
brief,  present  a  number  of  questions,  wbicli 
cannot  be  eooildered  tMcanae  no  apedflea- 
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tioD  of  errors  in  meh  matters  is  toiiDd  In 
the  record.  Code  Cirtl  Proc.  §  288.  We 
have  carefully  considered  all  queatioos 
presented  by  counsel  founded  on  tbe  errors 
in  law  and  particalara  ot  liiauffit-iency  of 
evidence,  set  forth  in  the  record,  aiid  find 
MO  error  therein.  The  verdict  of  the  Jury 
appears  to  be  fully  sustained  by  the  evl- 
deace.  Tbe  order  overruUuic  defendants' 
motiou  tor  new  trial  is  affirmed,  wlita 
costs. 

BuKB,  C.  J.,  and  Db  Witt,  J.,  concur. 

m  Kan.  178^ 

RoRK  T.  Board  of  Coukty  Couhissionbrh 
OF  Douglas  County  et  a/. 
(Supreme  Court  of  Kansm.   April  11,  1891.) 

KasosEOus  Tax  Certificates— Re  fcsdisg—Rdn- 
xiN'o  OP  Statute  of  Limitations. 

1.  Where  a  person  boldlng  a  tax-sale  certifi- 
cate presents  the  same  in  proper  time  to  the 
boara  of  county  comraissioaers  of  the  county 
where  it  Is  issued,  and  asks  for  tbe  refunding 
(payment  back  of  the  taxes,  interest,  etc.)  ot  aooh 
certificate,  and  the  owtificate  Is  so  erruneoos  or 
irregular  that  the  land  or  lot  therein  deBcribed 
ought  not  to  bo  conveyed,  the  board  should  dis- 
cover the  errors  or  irregularities,  and  order  the 
county  clerk  not  to  convey  the  land  or  lot  Par- 
agraph 6999,  Oen.  St  1889. 

2.  Paragraph  6999,  Oen.  St  1889,  does  not 
affect  materially  any  of  tbe  substaBtlal  rights  of 
persons  bolding^tax  oertlfluatBB  issued  prlat  to 
Its  adoption.  The  amendment  simply  gives  new 
direction  for  the  return  of  the  money  to  the 
holder  of  erroneous  or  irregalur  tax-sale  certifi- 
cates. 

8.  A  person  cannot  prevent  the  operation  of 
the  statute  of  limitations  by  delay  in  taking  pre- 
liminary action  incambent  npoa  him.  Railroad 
Co.  V.  Burlingame  Tp.,  86  Kan.  686,  U  Pac.  Bep. 

371. 

4.  Where  the  owner  of  tax  oertldcates,  which 
are  so  erroneous  or  irregular  upon  their  face  as 
to  1>e  absolutely  void,  or  where  the  tax  proceed- 
ings in  the  public  ofBces  of  the  coonty  show 
clearly  that  the  tax  oertlfioates,  on  aoooant  ot 
fatal  errors  or  Irregularities  in  the  tax  proceed- 
ings, are  wholly  void,  the  purchaser  thereof,  in 
order  to  refund  tbe  same,  (obtain  a  return  of  his 
taxes,  interest,  etc.,)  must  present  them  to  the 
board  of  county  commissioners  within  three 
years  after  the  date  of  their  issue. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Doutelas  coun- 
ty;  N.  T.  Stephens,  Judge. 

Oq  October  6, 1879,  WllUani  E.  Rork  filed 
with  tbe  board  of  county  commissioners 
of  Douglas  county  bis  bill  tor  tbe  refund- 
Infc  of  certain  tux-sfUe  certificates.  On 
July  1, 18SU,  he  filed  an  amended  bill  ot 
parclcnlars  covering  30  Items  of  claim. 
On  November  3, 1880.  tbe  matter  came  up 
for  hearing  before  tbe  board  of  county 
commissioners,  and  tbe  same  was  denied 
and  rejected.  Thereupon  Bork  appealed 
to  the  district  court  of  Douglas  county, 
and  on  December  1, 1880.  filed  hla  appeal- 
bond.  Tbe  condition  ot  bis  ni^>eal-bond 
was  as  follows :  "  That  wbereas,  Willfnm 
E.  Rork,  minurson  and  heir  at  law  of  Car- 
rie I*.  Rork,  deceased,  by  his  next  friend, 
W.  S.  Warner,  has  appealed  from  tbe  de- 
cision of  the  board  of  county  commission- 
ers of  tbe  county  of  Douglas,  made  by  said 
board  on  the  8d  day  of  November,  1880,  in 
tbe  matter  of  certain  items  ol  bis  claim 
filed  Id  tbe  clerk's  office  of  said  county  on 
Octobers,  1879(  speclflcally  set  oat  In  tats 


application,  filed  In  said  office  on  Jnly  1, 
3880,  to  tbe  district  court  ot  said  county: 
Now,  if  the  above  William  E.  Rork  afore- 
said, by  his  next  iriend  aforesaid,  shall 
prosecute  faithfully  his  appeal,  and  pay 
all  costs  that  may  be  adjudged  against 
bini,  tbeu  tba  above  obligation  shall  be 
void,  else  to  remain  in  f  nil  force  and  vir- 
tue." At  the  April  term  ol  the  district 
court  tor  1881,  upon  tbe  application  of 
Bork,  O.  W.  Spauldlng,  administrator  of 
the  estate  of  Carrie  T..  Rork,  deceased,  was 
made  a  party  defendant.  On  the  24th  day 
of  March,  1882,  Rork  filed  an  emended 
petition  lu  which  he  alleged,  among  other 
things,  "that  be  iH  tbe  sole  heir  at  lawuf 
Carrie  L.  Rork,  deceased,  and  that  Carrie 
I..  Bork  was  In  her  lite-time  tbe  owner  of 
certain  tax-sate  certlfleates  Issued  by  the 
county  treasurer  of  Douglas  county  to  bei* 
and  to  her  assignors,  as  purchasers  of  cer- 
tain real  estate.at  tax-sales  for  delinquent 
taxes,  as  hereinafter  particularly  enumer- 
ated and  set  forth;  and  for  bis  several 
causes  of  action  he  says,  [hereareset  forth 
the  rarions  detects  in  said  80  tax-sale  cer- 
tificates.} And  the  said  plaintiff  alleges 
that  tlie  said  G.  W.  Spauldlng  is  tbe  ad- 
mlniHtrator  ot  the  estate  ot  the  said  Carrie 
L.  Rork,  deceased,  dnly  appointed  by  the 
county  court  ot  Outagamie  county.  In  the 
state  of  Wlsconsiu,  and  qualified  accord- 
ing to  law ;  and  the  said  G.  W.  Spaulding, 
as  such  administrator,  has  or  claims  some 
Interest  In  tbe  several  tax-sale  certificates, 
and  tbe  said  plaintiff  asks  that  he  shall 
show  bis  interest  in  or  claim  to  the  same, 
or  any  part  thereof.  Wherefore  yourpeCi- 
tloner  prays  this  honorable  court  to  order 
the  county  clerk  of  said  county  not  to  con- 
vey the  several  tracts  and  parcels  ot  laud 
hereinbefore  described,  (because  of  the  al- 
leged errors  and  irregularities  set  out,) 
under  and  b.T  virtue  ot  any  of  tbesales,  re- 
spectively, liereinbefoi'e  set  out;  and  for 
such  other  and  furtber  order  and  relief  in 
tlie  premises  as  may  be  necessary  to  ena- 
ble your  petitioner  to  have  refunded  to 
bim,  by  tue  county  treasurer  of  said  coun- 
ty of  Douglas,  tbe  several  amounts  and 
sums  of  money  herrinbetore  mentioned, 
with  Interest  as  provided  by  law  In  sncb 
cases.  And  your  petitioner  will  ever 
pray. "  On  Septeml)er  18, 1882.  tbe  board 
of  county  comiulssioners  filed  an  answer 
to  the  amended  petition,  containingu  gen- 
eral denial.  On  September  13,  1882,  G.  W. 
Spaulding,  administrator  of  the  estate  of 
Carrie  L.  Rork,  deceased,  filed  an  answer 
in  the  nature  of  a  disclaimer.  Trial  had 
at  the  October  term  of  the  court  tor  1882 
before  tbe  court,  a  Jury  being  waived. 
Evidence  was  offered  tending  to  show 
that  (1)  the  tax-sales  were  Illegal  and 
void,  for  there  was  included  In  each  of  the 
certificates  a  charge  lor  advertising  in  ex- 
cess ot  the  tee  paid  by  the  county  tberetor, 
—this  ground  applied  to  all  ot  the  30 
causes  of  action ;  that  (2)  certain  of  the 
parcels  of  land  had  been  previously  sold 
to  the  county,  for  unpaid  taxes  and 
charges  assessed  thereto,  and  had  not 
been  redeemed  from  such  prior  tax-sales, 
nor  sold  by  the  county,  nor  bad  tbe  tax- 
sale  certificates  issuable  to  the  coun^ 
been  assigned  priorto  tbe  time  the  lefund- 
Ing  was  applied  tor,— this  ground  applied 
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totfaeeaases  of  action  From  I  to  15,  In- 

elusive;  and  that  (8)  certain  of  the  par^ 
celB  of  land  were  not  described  on  the  tax- 
roll,  nor  t)n  the  tax-sale  record,  uor  In  tlie 
tax-sale  certificates,  with  safflcient  partic- 
ularity to  define  what  was  sold,  or  in- 
tended to  be  sold,  at  the  tax-aales  under 
which  the  refaudinsr  was  applied  fur, — this 
ground  npiilled  to  the  causes  of  action 
from  IG  to  30,  Indaslve.  After  the  evidence 
had  all  been  produced,  the  cause  was  con- 
tinued lor  arsuuieut  from  time  to  tinie 
until  the  April  term  of  the  court  lor  1S84. 
On  tiie  18th  day  ol  July.  1884,  the  court 
made  a  general  tlndlnK  In  farur  of  the 
board  of  county  conimlsslonerH,  and  en- 
tei-ed  judgment  that  plaintiff  pay  all  the 
costa.  taxed  at  f1U.90.  Subsequently  the 
plaintiff  filed  a  motion  for  a  new  trial, 
which  was  nverroled.  The  plaintiff  ex- 
cepted, and  brlnfcs  the  case  here. 

O.  A.  BHSsett.tor  plaintiff  In  error.  J. 
W.  Green  and  John  Q.  A.  Norton,  tor  de- 
fendants in  error. 

HoRTON,  C.  J.,  (after  stating  the  facts 
as  above.)  It  ie  contended  upon  the  part 
of  the  defendants— /-VrsC,  that  tne  petition 
of  plaintiff  filed  in  the  court  below  does 
not  state  a  cause  of  action  In  his  favnr 
againut  the  board  of  county  commisalon* 
era  of  Douglas  county;  awonO,  that.  If 
plaintiff  ever  bad  n  cause  ut action  aKalnst 
the  boai-d  of  county  commlatiloners,  it  is 
barred  by  the  statute  of  llmltationB.  The 
amended  petition  of  plaintiff  contains  SO 
causes  of  action.  They  are  ail  of  the  uame 
general  tenor.  They  allege — First,  own- 
ership of  certiflcateH :  second,  a  sale  of 
lands  by  the  county  treasurer  of  Dunglas 
county,  and  issue  of  tax-sale  certlflcatea to 
purchaser ;  third,  the  illegality  of  the  tax- 
BSle  certlttcateH,  and  the  facts  showing 
why  the  tax-sales  were  illegal,  to-wlt,  im- 
perfect descriptions  of  iand.lllegat  charges 
for  ad\erciBliig  the  land,  and  certlflcateB 
outstanding  in  the  county  at  the  time  of 
the  sales.  The  petition  closes  as  follows: 
"Wherefore  your  petitioner  prays  this 
honorable  court  to  order  the  coanty  clerk 
of  said  county  not  to  convey  the  several 
tracts  and  parcels  of  land  hereinbefore  de- 
srribud,  (bfcause  of  the  alleged  erroi's  and 
irre^rnlarities  set  out, )  under  and  by  virtue 
of  (in.v  of  the  sales  reapeotively  hereinbe- 
fore set  out,  and  for  such  other  and  fur- 
ther order  and  relief  In  the  premises  as 
may  be  necessary  to  enable  your  petition- 
er to  havei'efunded  to  him,  by  the  county 
'roHsiirer  of  said  county  of  Douglas,  the 
Mi-verul  amounts  and  Hums  of  money  here- 
inbefore mentioned,  with  interent  as  pro- 
vided by  law  in  such  cases."  The  tax-sale 
certificates  described  in  the  peti thin  were 
signed  and  issued  by  the  county  treariurer 
of  Douglas  coanty  In  1870, 1871, 1ST2. 1S73, 
and  1S74.  The  statutes  tvlating  to  the  re- 
fiiiiding:  the  amount  paid  upon  tax-sale 
certlticaieH,  wiien  errors  or  Irregnlarities 
are  diKcovered,  so  that  the  land  sold  at 
the  tax-Hales  oujrht  not  to  be  conveyed, 
are  as  follows:  Section  120,  c.  107,  p.  lO.'iS,- 
«en.  St.  1808;  seirtlon  145,  c.  34,  p.  96.  Sess. 
Laws  1876;  section  145,  c.  107,  p.  2137,  Gen. 
Ut.  1889.  A  careful  comparison  of  these 
statutes  will  uld  In  determining  the  ques- 
•tluns  involved.  Bt.  1808,  p.  10;>S:  "Sec. 


320.  *  *  *   And  If,  after  any  certtOcate 

shall  be  granted  upon  such  sale,  the  coun- 
ty clerk  shall  discover  that,  for  any  error 
or  IrreKuiarity.  such  land  ought  not  to  be 
conveyed,  he  shall  not  convey  the  same; 
and  the  county  treasurer  shall,  on  the  re- 
turn of  the  tax  certificate,  refund  the 
amount  paid  therefor  on  such  sale,  and  all 
subsequent  taxes  and  chai^fes  paid  there- 
on by  the  purchaser  or  his  assigns,  out  of 
the  county  treasury,  with  interetit  on  the 
whole  amount  at  the  rate  of  10  per  cent, 
per  annum."  Laws  1876,  p.  96:  "Sec.  145. 
"  *  *  And  If,  after  any  certificate  shall 
have  been  granted  upon  any  sale,  the 
county  clerk  shall  discover  that,  for  any 
error  or  irregularity,  such  land  ought  not 
to  be  conveyed,  be  shall  not  convey  the 
same.  And  the  county  treasurer  shall,  on 
the  return  of  the  tax  certificate  with  the 
refusal  of  the  county  clerk  indorsed  there- 
on, refund  the  amount  paid  therefor  on 
ttacb  sale,  and  all  subsequent  taxes  and 
charges  paid  tbereon  by  the  purchaser,  or 
blB  assigns,  out  of  the  county  treasury, 
with  interest  ou  the  whol?  amount  at  the 
rate  of  ten  per  cent,  per  annum."  Gen,  St. 
18S9.  p.  2137,  par.  6999:  "Sec.  145.  •  •  • 
And  if.  after  any  certificate  snail  have  been 
granted  upon  any  sale,  the  board  of  coun- 
ty commissioners  shall  discover  that,  for 
any  error  or  Irregularity,  such  lands  or 
lots  ought  not  to  be  conveyed,  they  ma>' 
order  the  county  clerk  not  to  convey  the 
same;  and  the  county  treasurer  shall,  on 
the  return  of  the  tax  certificate,  with  a 
certified  copy  of  such  order  of  the  board 
of  county  comiuiasioners,  refund  the 
amount  paid  therefor  on  such  sale,  and 
such  of  the  subsequent  taxes  and  charges 
paid  thereon  by  tbe  purchaser,  or  bis  as- 
signs, as  may  be  so  ordered  by  the  board 
of  county  commissioners,  out  of  the  coun- 
ty treasury,  with  interest  on  the  amount 
BO  ordered  refunded  at  tbe  rate  of  ten  per 
cent,  per  annum.   •  • 

It  is  claimed  upon  tbe  part  of  the  de- 
fendants that  the  petition  of  plaintiff  la 
insufficient,  because  the  tax  certificates 
can  only  be  refunded  under  tbe  provlsiona 
of  the  statute  In  force  at  the  time  of  the 
tax-sales.  TfalB  Is  the  statute  of  1S88. 
This  claim  is  answered  adversely  by  the 
decisions  of  Commissioners  v.  GodJard,  22 
Kon.  389.  and  Commissioners  v.  Faulkner, 
27  Kan.  161.  The  amendments  to  tlie  stat- 
ute of  1868,  by  the  statutes  of  1876  and 
1 889,  do  not  "affect  any  right  which  ac- 
erncd  under  any  prior  statute,  but  simply 
give  new  direction  for  the  return  of  the 
money. "  We  think.  If  fatal  errors  or  Irreg- 
ularities actually  exist,  so  that  the  land 
or  lot  described  in  a  tax-sale  certificate 
ought  not  to  be  conveyed,  and  the  certifi- 
cate presented  in  proper  time,  that  it 
Is  the  duty  of  the  board  of  county  eom- 
mfssloners  to  discover  them,  when  *''p|r 
attention  is  espocially  called  thereto,  and 
that  they  have  not  the  option  to  pur^ 
poeely  refuse  to  discover  such  fatal  errors 
or  irregularities.  Commissioners  v,  God- 
dard,  supra. 

Tlie  contention  that  the  claim  or  claims 
of  the  plaintiff  were  barred  by  tbe  statute 
of  limitations  Is  of  much  force.  It  not 
barrerl  by  the  two-years  Btatutu  of  limi- 
tations, (paragraph  1S76,  Gen.  St.  1889,) 
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then  tbey  were  barred  by  the  tbree-yeara 
Btututu  of  limltatloDS.  iSectlon  18,  Biibd. 
2.  Uv-nCode;  Riuliarfls  v.  Boanl.  28  Kan. 
S'JG.  The  record  ahowB  that  thie  action 
■was  conitiiencpd  oq  October  6,  1S79,  and 
all  ol  tbe  tax-aale  certificutes  were  iesued 
more  tlian  five  years  prior  to  tbut  date. 
In  CuranUHHioueru  v.  Goddai-d.  Hupra,  It  ia 
said  that  "a  purchuflor  at  a  tax-ealelsa 
mere  volunteer  in  tbe  payment  of  the  tax. 
BuyiDKt  as  be  does,  property  from  a  per- 
son who  la  nut  tbe  owner,  sucb  party 
cornea  Htrlctly  and  rigidly  within  tbe  rale 
ol  caveat  emptor.  Helias  tbeeamemeane 
ol  knowing  whether  tbe  proceedings relat- 
inis  tu  tbe  aseeesmeut  of  tbe  tttzes,  tbe 
tax-aale,  and  tbe  laeuance  of  tbe  certifi- 
cate nre  valid  or  Dott  aa  tbe  eoanty  has, 
and  he  Is  bound  tu  Inquire  whether  the 
offii^ers  have  authority  to  make  tbe  sale. 
As  all  the  pruceedttigs  are  matters  of  rec- 
ord, it  is  not  only  prudent  for  such  a  pur- 
vbaaer  to  examine  Into  ibe  matter  for  his 
own  safety ;  bnt.  It  be  falls  to  inform  him- 
self of  tbe  aathority  of  tbe  offleera,  bedoes 
so  at  bia  own  risk,  excepting  that  he  may 
have  bis  money  refunded  wb«v  tbe  stat- 
ute expressly  makes  such  provision.  If  be 
pursues  the  remedy  pointed  out.  The  of- 
fieent  of  a  county  can  only  act  in  accord- 
ance with  poHltire  law,  and  neither  the 
board  of  commisalonere  nor  the  coanty 
trrasnrer  can  refund  any  moneys  upon  the 
fallare  of  tax-titles,  except  na  some  atat' 
ate  reqairpfi  It."  In  SoUlvan  v.  Davis,  29 
Kan.  28,  It  Is  said:  "Except  as  limited 
and  qnalified  by  express  statutory  provis< 
luus,  tbe  rule  of  eavetit  emptor  applies  to 
all  purchases  at  tax-sales,  and  If  the  pub- 
lic has  nothlnfT  to  sell  ttie  piirchuser  K^ts 
nothiuK:  ao,  also,  the  risk  of  all  miatakea 
is  witb  tbe  tax  porchaaer."  It  was  de- 
cided in  Railroad  Co.  v.  Burllnffame  Tp..86 
Kan.  628,  14  Pac.  Rep.  271,  "that  a  person 
cannot  prevent  tbe  operation  of  the  etat- 
nte  uf  limitation  by  delay  in  taking  ac- 
tion incumbent  upon  him."  It  was  also 
said  In  tbat  case  that  "to  permit  a  lone 
and  Indefinite  postponement  would  tend 
tu  defeat  the  purpose  of  the  statutes  of 
llmltatfon,  which  are  statutes  of  repose, 
founded  on  sound  policy,  and  wbicb 
should  be  so  constmed  as  to  ad  ranee  tbe 
policy  th«y  were  deaigned  to  promote."  If 
tbe  plaintin  conld  delay  the  presentation 
of  his  certlflcatee  to  the  board  of  county 
commissioners  for  five  years,  then  he  coold 
delay  for  ten,  fifteen,  or  any  Indeflnlce 
period  of  time.  He  should  have  presented 
his  tax  certificates  to  the  board  of  coun- 
ty Cum mls»1  oners  "for  refunding"  (for  the 
retnrn  of  bta  ta.\eB, interest,  etc.)  before  the 
expiration  of  three  years  niter  their  issue. 
This  be  failed  to  do.  and  he  also  failed  to 
allefce  any  reaaun  or  excuse  for  bis  delay. 
In  tbe  case  of  Commissioners  v.  Young,  18 
Kan.  440,  the  "error  or  irregularity  "  act- 
aally  "discovered"  by  the  county  clerk 
was  probably  and  presumably  one  of  fact. 
It  consisted  in  euppoBlog  that  the  land 
did  not  belong  to  the  United  States,  and 
that  it  was  taxable,  while  in  fact  tbe  land 
did  belong  to  the  United  States,  and  was 
not  taxable.  Hach  an  "  error  or  f  rresrular^ 
Ity^ls  a  mistake  of  fact.  In  tbat  case, 
unlike  this,  the  errora  or  Irregalaritles  in 
the  tax  certificates  were  not  matters  of 


record  la  tbe  offices  of  the  connty  derk  or 
county  treasurer,  and  In  that  caRe,  until 
the  owner  of  the  tax  certificate  had  ascer- 
tained that  the  land  belonged  to  th« 
United  States  when  it  waw  taxed,  he  did 
nut  know,  and  conld  nut  have  known,  of 
any  error  or  irregularity  to  be  discovered. 
In  this  case  the  fatal  defects  In  the  tux 
oertifleates  were  known,  or  ouffht  to  have 
been  known,  by  the  owner  of  the  same  tor 
more  than  five  years  before  be  took  any 
preliminary  or  other  steps  to  obtain  a  re- 
turn of  his  taxes,  interest,  etc.  In  Bich- 
anls  V.  Board,  supra,  it  was  neces- 
sary tor  the  party  to  df^tenolne  whether 
the  Indian  title  to  the  lands  had  been  ex- 
tingolshed,— a  matter  which  he  could  not 
ascertain  from  the  public  records  of  tbe 
county,  or  from  any  records  within  his 
contrul.  Thn  llublllty  of  tbe  county  to 
refund  the  taxes  is  a  statutory  liability, 
and  In  order  that  It  shall  be  liable  the 
plaintiff  was  bound  to  take  some  nctiou 
within  a  reasonable  time,  and  he  should 
have  acted  more  promptly.  Before  the 
county  could  be  made  liable,  the  certlf.- 
catea  most  have  been  presented,  and  some 
act  on  Its  purt  committed,  or  some  failure 
to  perform  some  act  imposed  by  law. 
But  tbe  plaintiff  failed  to  act  promptly 
or  In  any  reasonable  time.  Bailroad(^.  v. 
BurlingumeTp..  supra ;  section  IS.subd.S, 
Civil  Code;  section  laS,  Comp.  Laws  1879; 
paragraph  6901.  Oen.  St.  1RK9.  The  judg- 
ment fA  the  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


(M  Kan.  714) 

Interstate  Consolidated  Rapid  Transit 
Rv.  Co.  v.  Simpson  et  al. 

CSupreme  Court  of  Kansas.   April  11, 1891.) 

EKmirT  Domain— CoxpBiraATioiT—BBimiTS. 

1.  Where  a  right  of  way  for  a  railroad  is  cou- 
demaed  through  a  trac-t  of  laud,  the  owner's  dam- 
ages coDUot  be  diminished  any  benefits  lil£el« 
to  aocroe  from  the  construction  of  the  rollroac 
to  that  portioTt  ut  the  tract  not  taken.  Kallroad 
Co.  v.  Ross,  40  Kan.  SOB,  20  Pac.  Rep.  197. 

9.  Errors  that  are  not  prejud'cial  will  not 
warrant  the  court  in  disturbing  the  verdict 
(Syllabus  by  the  Court. ) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Milukh.  Ju6ge. 

Wurnttr,  Dean  &  Hagenuan  and  I.  J. 
if Atc&ain,  tor  plaintiff  in  error.  AldenA 
McGnw  waAStevtua&atevena,  for  defend- 
ant In  error. 

Johnston,  J.  This  was  an  appeal  from 
an  award  made  by  commissioners  ap- 
pointed at  tbe  Instance  of  the  railway 
company  to  condemn  lands  of  tbe  defend- 
ants in  error  taken  as  a  rlKht  of  way  tor 
a  railroad.  In  thu  district  court  the 
amoaut  of  the  award  was  Increased,  and 
tbe  railway  company  complain  of  the  rul- 
ings and  result  of  that  trial.  There  are 
numerous  errors  esslgned,  but  we  find 
nothing  substantial  In  any  ol  them.  It  Is 
Insisted  at  length  that  tbe  court  erred  In 
exctiidtng  from  the  consideration  of  the 
Jury  all  benefits  accruing  to  tbe  Jand-own* 
era  by  reason  of  the  establishment  of  the 
road.  It  la  conceded  that,  under  the  con- 
stitutional provision  ordaining  that  full 
compeusatloQ  shall  be  made  to  the  laud- 


Digitized  by  Google 


694 


PACIFIG  BEFOBTEB,  Vol.  26. 


(Kan- 


owner  without  re;i:ard  to  benefits,  neltlicr 
general  nor  epeclal  benefits  can  be  dedact- 
ed  from  the  value  of  the  laud  actually 
taken.  But  It  la  contended  that  this  re- 
striction does  not  extend  to  tbe  residue  of 
the  land ;  and  ae  to  that  the  Bpeclal  bene- 
fits resnltlng:  from  the  coustructlon  of  the 
road  may  be  set  off  asainst  the  damages, 
and  that  the  measure  of  damages  done  to 
tbe  remainder  of  tbe  land  in  it9  value  aft- 
er deducting  benefits.  This  particular 
4iueetIon  han  rt^rently  received  the  consid- 
eration of  the  court,  and  it  determined 
that  no  benefit  resulting  from  tbe  con- 
struction of  the  road  conld  be  considered 
or  dedacted  from  tbe  damages  sustained 
by  the  land-owner.  Railroad  Co.  t.  Roes, 
40  Kan.  698.  20  Pac.  Rep.  197. 

Complaint  1b  made  of  several  rulings  ol 
the  court  In  Bustaintng  objections  to  ques- 
tions asked  upon  cross-examination.  It 
came  out  during  the  trial  that  tbe  defend- 
ftnts  in  error  bad  ofiered  to  give  a  strip  of 
land  through  their  property  for  the  pur^ 
poses  of  a  public  street,  upon  certain  con- 
ditions, and  inquiries  were  made  of  severe 
al  witnesses  In  regard  to  the  conditions  of 
tbe  proposal,  and  the  reason  for  Its  non- 
acceptance.  In  most  cases  the  objections 
to  tbe  questions  were  properly  sustained, 
becausR  they  were  not  proper  un  cross-ex- 
amination. It  is  difflcnlt  to  see  tbe  Im- 
portance or  materiality  of  such  testimony, 
as  it  appears  that  the  land  was  not  given 
for  a  street,  bnt  still  remained  the  proper- 
ty of  the  defendants  in  error  when  the  con- 
demnation proceedings  were  bad;  and,  if 
there  was  any  materiality  In  the  testi- 
mony, it  was  subsequently  fully  developed 
by  W.  A.  RImpson,  who  testified  In  be- 
half of  the  defendants  In  error  as  to  the 
proposal,  with  all  its  conditions.  The 
court  also  excluded  testimony  In  regard 
to  the  action  of  some  of  the  defendants  In 
error  In  having  the  property  stricken  from 
the  tax-roll  upon  the  theory  that  It  was  a 
public  street.  As  the  Jand  was  not  a 
public  street,  but  belonged  to  tbe  defend- 
ants in  error,  their  action  In  that  regard 
would  not  prevent  them  from  recovering 
the  value  of  their  land  appropriated  by 
tbe  railroad,  and  any  damage  done  to  tbe 
same.  The  court  made  no  mistake  In  ex- 
cluding the  testimony.  Some  of  tbe  ques- 
tions asked  upon  cross-examination,  la 
regard  to  statements  made  to  officers  of 
tbe  railroad  company  respecting  tbe 
street,  mightproperly  have  been  answered, 
but  they  are  not  sufficiently  material  to 
warrant  us  in  disturbing  the  ludgment. 
The  Judgment  of  the  district  court  will  be 
affirmed.   All  the  Justices  concurring. 

Kan.  716)   

Kansas  Cent.  R.  Co.  v.  Board  or  County 
Com'rs  of  Jackson  CouNTr.i 

(Supreme  Court  of  Kansax.   April  U,  1891.) 

IBfiTABLJABUBNT  Of  HlQHWAT— CkOSSINQ  BaILBUAD 

Track— Damages. 

Where  a  public  highway  is  located  and  m- 
tabllsbod  across  a  railroad  company's  right  of 
way,  tbe  railroad  company  Is  estitlad  to  Just 
oompeDsation  for  all  Its  oecessaiT  expenditures 
Id  constructing  cattle-guards,  sad  such  other 
thlogs  aa  an  required  by  the  statutes  to  be  oou- 

ipetitUm  for  rehearing  pending. 


KtmH'«d  by  the  railroad  oompany  by  rmiBn  o( 
Uie  highway.   Johnstok,  J.,  diwBnntiTiffi 
(Syllabut  by  the  Court.) 

Error  from  district  court,  Jackson  coun- 
ty, Robert  Crozier,  Judge. 

A.  L.  Williams,  Charles  Monroe,  and  R. 
W.Blair,  tor  plaintiff  in  error.  Baiter  dt 
Robinson,  for  defendant  in  error. 

Valentine,  J.  The  present  ease,  aa 
made  in  the  district  court  and  brought  to 
this  court.  Is  a  model  of  brevity,  contain- 
ing  only  two  pages  as  copied  by  a  type- 
writer, and  yet  it  contains  all  that  is  nec- 
essary to  present  the  qaestlons  soagbt  to 
be  presented  by  the  parties.  It  appears 
that  tbe  Kansas  Central  Railroad  Com- 
pany, which  Is  the  plain  tlR  in  error  and 
was  the  plaintiff  b^ow,  is  a  railroad  coiv 
poration  of  this  state;  that  a  publlccoun- 
ty  road  was  legally  laid  out  and  estab- 
lisbed  across  its  right  of  way;  that  at  the 
time  this  was  done  tbe  railroad  was  oper- 
ated by  the  Union  Pacific  Hallway  Com- 
pany, anotherduly-orxaniied  railroad  coiv 
poration  of  this  state,  as  lessee;  that  no 
notice  was  ever  given  to  the  pialntiff  with 
respect  to  any  of  the  proceedings  for  tbe 
establishment  or  creation  of  this  highway 
prior  to  its  creation,  though  a  proper  no- 
tice was  given  to  tbe  Union  Pacific  Bail- 
way  Company  with  respect  thereto.  With- 
in 12  months  after  the  location  of  thlshighh 
way  tbe  plalntltr  filed  with  tbe  board  of 
county  commissioners  of  Jackson  county, 
which  Is  the  defendant  in  error,  and  was 
tbe  defendant  below.  Its  application  for 
damagraclaimedtohaTebeensustaioed  by 
reason  of  tbe  location  and  opening  of 
tbe  aforesaid  road,  which  application 
was  In  due  form,  and  for  un  amonnt  ex- 
ceeding $160.  The  application  was  re- 
fused, and  the  plaintlfl  la  due  time  ap- 
pealed to  the  district  court,  where  the  case 
was  tried  before  tbe  court  without  a  Jury. 
"Upon  the  trial  it  was  agreed  by  the  par- 
ties that  it  would  cost  the  plaintiff  tbe 
sum  of  f  150  to  put  in,  at  said  crossing,  the 
cattle-gnards,  fences,  crosalng  planks, 
crossing  signs,  and  whistle  posts,  as  re- 
quired by  the  lawn  of  Kansas  to  be  pnt  in 
by  tbe  railroad  company  at  every  high- 
way crossing  of  a  railroad  in  the  state  of 
Kansas;  and  that,  if  the  plaintiff  was 
entitled  to  recover  damages,  Judgment 
should  belor  $160.  It  was  admitted  by  tlie 
parties  on  tbe  trial  that  the  plaintiff  la  a 
railway  corporation,  duly  created  and  ex- 
isting under  tbe  laws  of  the  state  of  Kan- 
sas, and  had  lawfully  condemned  the  right 
of  wayforand  built  and  completed  Itsrall- 
wayattbe  place  where  this  highway  cross- 
es Its  track  prior  to  the  location  of  such 
highway;  that  plaintiff's  railway  is  oper- 
ated by  the  Union  Pacific  Railway  Com- 
pany,a  corporation  duly  oi^anlced,  which 
is  the  lessee  of  the  Kansas  Central  Rail- 
road Company.  It  was  also  proved  on 
the  trial  tbat  no  notice  of  the  meeting  of 
tbe  viewers  to  lay  out  said  road  was  ever 
served  upon  tbe  plaintiff,  or  any  of  Its 
agents,  and  tbat  no  copy  of  such  notice 
was  on  file  in  the  office  of  the  clerk  ot 
Jackson  county.  All  the  facts  hereinbe- 
fore stated  were  agreed  upon  by  the  par- 
ties at  tbe  trial."  Upon  these  facts  the 
eoort  below  louud  generally  in  laviu 
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the  defendant,  and  agalnat  the  plaintiff, 
and  rendered  judgment  accnrdlnKly;  and 
the  plalDtlir,  aa  plaintiff  In  error,  brought 
the  case  to  this  court  for  review. 

We  think  the  court  belov  erred  In  Its 
findings  and  judgment.  A  railroad  com- 
pany's right  of  way  Is  property;  an 
estute  in  land ;  the  dominant  estate  secur- 
ing to  the  railroad  company  the  exclusive 
right  to  the  occupancy,  use,  and  control  ol 
the  property  as  against  all  persons  except 
the  owner  of  the  fee;  and  the  paramount 
right  to  sneh  Occnpaneyt  nae,  and  control, 
even  as  against  him.  Railway  Co.  v.  AU 
len.  23  Kan.  2%.  In  all  cases  where  a  rail- 
road company  procures  Its  right  of  way 
under  the  anthorlty  of  theatate,  in  the  ex- 
ercise of  its  sovereign  power  of  eminent 
domain,  by  what  are  usually  termed  "con- 
demnation proceedings,  "therallroad  com- 
pany pays  to  the  owner  of  the  land  the 
full  value  of  all  the  land  actually  taken, 
and  full  and  complete  compensation  for 
all  the  losses  or  damages  which  might  re- 
sult to  the  remainder  of  the  owner's  land, 
and  both  such  value  and  compensation 
are  paid  by  the  railroad  company  irre- 
spective of  any  benefit,  or  supposed  bene- 
fit, wblch  might  result  to  theownw  of  the 
land  from  theconstmction  or  the  operation 
of  the  railroad.  Ballroad  Co.  v.  Boss,  40 
Kan.  598,  2U  Fac.  Rep.  IM;  Interstate 
Con.  B.T.  By.  Co. v.  Simpson,  ante,  893,  (lust 
decided.)  And  the  railroad  company  In 
paying  this  value  and  fur  these  damages 
always  pays  largely  more  In  the  aggre- 
gate than  the  land  actually  taken  Is 
worth,— somotlmee  10  or  20  times  more 
than  tt  iB  worth.  And  while  the  railroad 
company  procures  Itsrigbtof  way  through 
the  Intervention  of  the  state  In  the  exer- 
cise of  Its  sovereign  power  of  eminent  do- 
main, and  procures  the  same  ostensibly 
for  public  purposes— and  land  can  never  bn 
taken  under  such  power  for  any  other 
than  a  public  purpose.— yet  the  railroad 
company  alone  pays  for  such  right  of  way, 
and  sometimes,  as  before  stated,  pays  an 
amount  aggr^atlng  14  or  20  times  more 
than  the  land  actually  taken  Is  worth. 
And,  although  the  property  Is  taken  osten- 
sibly for  a  public  purpose,  yet  all  the  au- 
thorities agree  that  the  railroad  company, 
hy  procuring  its  right  of  way  and  paying 
for  It,  prfwnres  an  aetuid,  individual,  pri- 
vate right,— an  easement, — aud  an  eHtate 
paramount  to  the  rights  or  Interests  of 
all  others  except  the  rigbt  of  the  state  to 
again  subject  the  land  to  be  taken  under 
the  power  of  eminent  domain.  The  rail- 
road company  In  such  a  case  is  the  dom- 
inant owner,  and  the  owner  of  the  fee  Is 
only  a  servient  owner.  It  therefore  neces- 
sarily follows  that  any  person  wtaoohould 
Interfere  with  the  railroad  company's  oc- 
cupancy, use,  or  control  uf  Its  right  of 
way,  except  with  the  authority  of  the  rail- 
road company,  or  in  subserviency  to  Its 
rights,  or  under  the  sovereign  power  of 
eminent  domain,  would  be  a  trespasser 
liable  tothe  railroad  company  for  all  dam- 
ages that  might  result  from  the  trespass. 
And  It  would  also  seem  to  follow  tbat 
where  the  Interference  la  under  the  sov- 
ereign power  of  eminent  domain,  and  the 
railroad  company  sustains  substantial 
loM  trom  mob  Intoferance,  the  railroad 
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company  would  be  entitled  to  Just  com- 
pensation tor  all  such  toss.  Certainly, 
whenever  the  railroad  company's  right  to 
theexdntive  occupancy,  use,  and  control 
of  Its  right  of  way  la  interfered  with  per- 
manently under  the  power  of  eminent  do- 
main, something  Is  taken  from  the  rail- 
road company.  Of  course.  It  Is  not  the 
fee  in  the  land  that  Is  taken,  for  the  rail- 
road company  does  not  own  the  fee,  nor 
Is  the  fee  under  oar  present  laws  ever 
taken  from  any  one  under  the  power 
of  eminent  domain.  What  Is  taken  In 
such  a  case  Js  a  portion  of  the  railroad 
eompany's  exduslve  right  to  the  occupan- 
cy, use,  and  control  of  Its  right  of  way,  a 
part  of  its  easement,  and  making  it  a  ten- 
ant In  common  with  some  other  person, 
corporation,  or  the  public.  This  is  cer- 
tainly a  taking  of  soraethlngfrom  the  rail- 
road company  which  Is  t'aluable.  It  Is 
a  taking  of  a  portion  of  the  railroad  com- 
pany's estate  for  which  it  has  paid  full 
and  ample  compensation,  and  for  the 
taking  of  which  It  Is  entitled  to  conipenaa- 
tlon.  Where  a  railroad  company  Is  com- 
pelled by  condemnation  proceedings  to 
surrender  the  use  of  a  portion  of  its  rigbt 
of  way  In  part  to  another  railroad  com- 
pany, all  the  aathoritleB  agree  tbat  some- 
thing  is  taken  from  the  railroad  company, 
and  tbat  Just  compensation  should  be 
awarded toit.  Andnearly  all  the  aatborl- 
tles  agree tfaatwheretberallroad company 
is  compelled  to  surrender  the  use  of  a  por- 
tion of  Its  right  of  wayin  part  to  the  pub- 
lic for  a  public  highway,  something  is  again 
taken  from  It  for  which  It  Is  also  entitled 
to  fair  and  Just  compensation.  It  Is  true 
that  where  a  highway  Is  established  by 
proper  authority  across  a  railroad  com- 
pany's right  uf  way  without  at  all  inter- 
fering with  the  company's  use  of  Its  right 
of  way,  and  without  requiring  the  com- 
pany to  be  at  the  expense  of  constructing 
crossings  or  oattle-guards,  or  erecting 
fences  or  signs  or  whistle  posts,  or  bdng 
at  any  other  expense  or  suffering  any  sub- 
stantial loss,  no  compensation  can  be 
allowed;  but,  where  any  real  or  sub- 
stantial loss  Is  suffered  or  damage  sus- 
tained, the  railroad  company  may  have 
adequate  compenHatUin.  In  Mills,  Em. 
Dom.  5  33,  the  following  language  la 
used:  ^Sec.  33.  The  laying  of  a  highway 
across  a  railroad  track  Is  considered  an 
additional  burden  in  those  states  where 
the  law  imposes  upon  the  railroad  com- 
pany the  additional  expense  of  erecting 
and  maintaining  signs  at  the  crossings,  or 
erecting  and  maintaining  cattle-guards, 
and  of  flooring  the  crossings  and  keeping 
the  planks  in  repair.  These  expenses,  be- 
ing directly  Imposed,  must  be  paid  lor.  In 
New  York  aud  Pennsylvania  the  laying  of 
highways  across  the  tracks  of  railroads 
may  be  done  without  compensation,  and 
the  railroad  company  may  be  compelled 
to  make  the  necessary  excavations,  em- 
bankments, and  bridges  to  safely  accom- 
modate the  highway.  This  authority 
would  not  Include  the  opening  of  roads 
through  grounds  used  for  necessary  build- 
ings, yards,  etc.,  although  It  was  suggest 
ed  in  Pennsylvania  that  a  street  might  be 
opened  through  depot  grounds,  and  tbat 
tbe  wisdom  of  such  action  could  not  be 
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SuesUoned  by  eoarts."  In  Lewis,  Em. 
QUI.  S  491,  the  fullowlns  laDgaafce  Is  used : 
**  In  New  York  a  statute  has  been  held  valid 
which  authorizes  the  laying  out  of  hlKb- 
ways  over  the  tracks  ol  a  railroad  with- 
out compensation,  and  although  it  com- 
pelled the  railroad  company  to  make  the 
Decesaary  exeaTatlonsor  embankments  to 
take  the  highway  across.  This  is  pat  up- 
on the  reserved  power  to  repeal,  alter,  or 
amend  the  incorporation  acte.  Theact  in 
question  only  provided  for  crossing  the 
'  track 'ol  any  railroad,  and  It  was  not 
held  to  apply  to  grounds  taken  for  a  sta- 
tion house,  etc.,  or  to  tracks  used  simply 
for  storing  cars.  Substantially  the  same 
ruling  has  been  made  In  Maine,  though 
the  right  to  repeal,  alter,  or  amend  the 
charter  was  not  reserved.  In  other  states 
It  is  held  that,  in  such  cases,  the  railroad 
company  Is  entitled  to  compensation  lor 
taking  its  land  for  a  highway  subject  to 
its  right  to  use  the  same  for  railroad  par- 

ftoses,  and  to  anch  a  sum  as  will  enable 
t  to  makeand  maintain  tbecrossing,  with 
suitable  signs,  cattle-guards,  planking, 
etc.  Nothing  can  be  allowed  on  account 
of  the  possibility  of  the  company  being 
compelled  to  pay  damages  tor  acclden'to 
at  the  crossing,  and  evidence  of  what  the 
company  has  paid  for  accidents  at  other 
crossings  Is  incompetent.  Nor  can  any- 
thing be  allowed  for  tlieexpenseof  ringing 
a  bell  at  the  crossing,  nor  in  view  of  the 
contingency  of  Its  having  to  build  a 
bridge.  "  In  Redf.  R.  R.  (6th  Ed.)  *40,  No. 
18,  the  followiug  language  Is  used:  "A 
railway  corporation  is  entitled  to  dam- 
ages (or  land  taken  by  laying  a  public 
highway  across  Its  line,  and  for  the  ex- 
pense of  malntfUning  signs  and  eattle- 
gnards  at  the  crossing,  and  of  flooring  the 
same,  and  keeplnglt  in  repair;  but  not  for 
any  increased  liability  to  accidents,  (or  In- 
creased expense  o(  ringing  the  bell,  or  Us 
liability  to  be  ordered  by  the  county  com- 
missioners to  build  a  bridge  for  the  high- 
way over  the  track.  And  in  assessing 
damages, in  such  a  caae.nosupposed  bene- 
fits from  an  Increase  of  travel  on  the  rail* 
way  can  be  set  off  against  the  company." 
In  Pierce,  11.  R.  p.  193,  the  following  lan- 
guage is  used:  "The  laying  nut  of  a  high- 
way across  land  of  a  railroad  comi)any 
which  is  used  for  a  station,  or  for  other 
purposes  than  a  right  of  way.  Is  a  taking 
of  its  property  entitling  It  to  compensa- 
tion. So,  also.  It  Is  entitled  to  compensa- 
tion where  the  highway  appropriates 
length  wise  a  part  of  Its  right  of  way.  The 
laying  out  of  a  highway  across  the  com- 
pany's track,  without  further  interlercnce 
with  it,  is,  however,  not  a  taking  o(  its 
property.  The  state,  in  authorizing  the 
crossing,  almply  regulates  and  adjiistfl 
private  rights  with  reference  to  public  in- 
terests, and  exercises  Its  reHcrved  police 
power.  ThecrosHing  should  be  laid  in  a 
manner  to  cause  as  little  injury  as  poBsl- 
ble  to  the  previous  use,  and  the  railroad 
company  Is  entitled  to  compensation 
where  the  crossing  Is  so  constructed  as  to 
result  in  sertons  inconvenience."  In  6 
Amor.  Jk  Eng.  Enc.  Law,  pp.  5.54,  655.  the 
following  language  is  used :  "  When  a  high- 
way is  laid  out  by  the  proper  authority 
across  a  railroad  company's  rlghtof  way* 


this  Is  not  such  a  taking  of  property  as  en- 
titles the  company  to  damages;  but  where 
the  company  Is  required  to  erect  sign-posts 
and  maintain  the  crossing,  there  Is  In  such 
casea  taking  (or  which  compensation  must 
be  made.  Where  a  railroad  company  con- 
structs its  track  across  a  turnpike,  com- 
pensation must  be  made  to  the  taroplka 
company.  The  owner  of  property  which 
abutaupon  a  high  way  cannot  recover  dam- 
ages for  the  mere  crossing  of  the  high  way 
hy  the  tracks  of  the  railroad ;  but,  if  hta 
property  is  Injured  bychangeof  grademade 
for  the  purpose  of  laying  said  track,  he 
can  recover.  Where  one  railroad  com- 
pany is  authorised  to  run  its  tracks  over 
the  land  o(  another,  this  is  a  taking  for 
which  compensatloD  must  be  made. " 
Also,  as  Id  (avor  o(  the  aoctrlne  that  rail- 
road companies  may  recover  compensa- 
tion in  such  cases,  see  the  following  caaee : 
Railroad  Co.  v.  Plymouth  Co.,  14  Oray, 
155;  Crossley  v.  O'Brien.  24  Ind.  326;  Rail- 
road Co.  T  aty  of  Detroit,  49  Mich.  47, 
12  N.  W.  Rep.  904;  Grand  Rapids  t. 
Grand  Rapids  A  I.  R.  Co.,  68  Mich.  641.  26 
N.  W.  Rep.  169;  Railway  Co.  v.  Hoagh.61. 
Mich.  607.  28  N.  W.  Rep.  632:  Railroad  Co. 
V.  Deering.  78  Me.  61,  2  At].  Rep.  670;  Kan- 
sas aty  V.  Kansas  City  Belt  R.  Co.,  (de- 
cided by  the  supremecourt  of  Missouri,  De- 
cember 1, 1890,)  14  S.  W.  Rep.  f08.  The  fd- 
lowingeases  possibly  bold  a  different  view: 
Railway  Co.  v.^arpe,S8OhloSt.l60;  Rail- 
road Co.  V.  President,  6  Lans.  461.  In  the 
case  of  Railway  Co.  v.  Bough,  supra.  It 
was  decided  as  follows:  "Where  a  high- 
way is  laid  ont  across  a  railroad,  the  rail- 
road company  Is  entitled  to  include  In  Its 
damages  to  be  paid  by  the  township  the 
ex  pense  of  cattle-guards,  fencing,  and  other 
outlays  to  complete  the  approaches,  be- 
sides the  cost  of  maintaining  them;  and 
a  statute  which  imposes  this  exi>ease  up- 
on the  railroad  company  is  in  conflict 
with  the  constitutional  provision  forbid- 
ding the  taking  of  private  property  with- 
out Just  compensation.  ** 

The  principal  objections  urged  against 
the  right  o(  the  railroad  coroi^any  to  re- 
ceive compensation  for  Its  losses,  in  cases 
where  a  public  high  way  la  laid  out 
across  its  track,  are  the  following :  Ftrat. 
It  Is  claimed  that  the  railroad  company 
obtains  its  right  of  way  through  the  In- 
tervention of  the  state,  and  by  the  exer- 
cise of  the  state's  sorerdgn  power  of  emi- 
nent domain,  and  therefore  it  must  be  pre- 
sumed that  the  state  reserves  to  Itself  the 
right,  or,  in  other  words,  creates  the 
Tlfsht,  to  take  a  portion  of  such  right  ot 
way  at  any  time  afterwards  (or  any  other 
public  purpose,  without  any  compensa- 
tion tothe  railroad  company.  Secoad.  It 
Is  also  claimed  that  no  substantial  dam- 
ages are  suHdred  by  the  railroad  company 
except  by  Its  expenditures  in  the  construc- 
tion of  cattle-guards,  fences,  slgnn.  etc.; 
and  that  the  duty  of  constructing  these 
things  are  imposed  upon  the  railroad 
company  under  thn  police  power  <^  the 
state,  and  therefore  that  the  railroad  com- 
pany cannot  receive  any  compensation  for 
their  construction. 

It  Is  true  the  railroad  company  obtains 
Its  right  of  way  under  the  authority  o(  the 
state,  and  by  Tlrtae  of  tbe  exarclM  of  the 


Digitized  by  Google 


Ean.)     BOARD  OF  COUNTT  COM*BS  8. 


KANSAS  CITT,  E.  ft  S.  BY.  GO.  897 


soTereiKn  poorer  of  eminent  domain  ;  but 
the  railroad  company  pays  for  all  the 
property  which  It  procures,  and  the  state 
pays  Duthlug.  Indeed,  ns  a  general  rule, 
the  railroad  company  pays  raatly  more 
tlian  all  the  property  which  it  actually 
receivtv  is  worth,  paytne  nut  only  the  act 
ual  value  ot  the  land  taken,  but  also  all 
the  daiuaf^es  suppoKcd  to  result  to  that 
not  taken ;  and  all  this  without  deductltii; 
anythinij;  for  benefits  received  ;  and  no  one 
else  pays  anything.  Of  ccjurae,  the  state 
continues  to  hold  the  power  to  take  the 
property  aealn  for  some  other  public  pur- 
pose, as  fur  a  rlf;ht  ot  way  for  another 
railroad  company  or  for  a  public  high- 
way; for  this  power,  that  Is.  the  power  o. 
eminent  domain,  Is  Inherent  in  the  state, 
inalienable,  permanently  exlstlnR,  inex- 
haustlltle,  and  extends  to  all  property, 
and  the  state  could  not  deprive  Itaulf  of 
SDCh  power  by  anything  It  might  do.  But 
there  Is  nothing  In  law  or  in  reason  that 
would  even  Intimate  that  the  state  wonid 
desire  to  retake  the  property  lor  anothu* 
public  purpose  without  fair  compensation 
to  the  railroad  company,  oven  if  it  could 
do  so.  When  the  state  takes  a  portion  ot 
a  railroad  company's  right  of  way  tor 
the  right  ot  waytor another  railroad  com- 
pany or  for  a  highway.  It  takes  It  Just  as 
It  taken  any  other  private  property,  and 
the  railroad  company  which  suffers  the 
loss  Hhould  receive  Just  compensation. 

Whether  theduty  imposcdnpon  the  rail- 
road company  of  couftructlng  cattle- 
guards,  fences,  signs,  etc.,  can  be  or  ta  Im- 
posed upon  It  under  the  police  power  ot 
the  state,  makes  no  difference  In  thlscaete. 
II  the  highway  should  not  be  established 
across  the  railroad  company's  right  ot 
way,  then  it  would  not  be  necessary  for 
any  of  them  things  to  exist ;  but.  If  a  high- 
way Is  so  established,  then  the  duty  under 
the  statutes  Immediately  springs  Into  ex- 
istence, requiring  the  railroad  to  bo  con- 
struct these  things.  The  establishment  ot 
the  highway  is  therefore  the  cause  ot  all 
these  additional  burdens  being  imposed 
upon  the  railroad  company.  And  must 
the  railroad  company  bear  these  burdens 
and  suffer  these  Iohwcb  without  conipeuHa- 
tion?  Why  should  it  be  treated  differently 
from  others  who  have  interests  in  real 
estate?  All  others  having  InterestH  in  real 
estate  are  entitled  to  ■umpensutlon  for 
losses  resnUIng  from  the  location  of  a  pub- 
lic high  way  Interfering  with  their  free  and 
rightful  use  of  such  IntercKts.  Commis- 
sioners V.  Lahore,  37  Kan.  4s0,  4S4,^  et  neq. 
And  why  Hhould  not  a  railroad  company 
be  entitled  to  compensation  lor  losses  in 
like  cases?  With  reference  to  nil  the  pub- 
lic highways  existing  at  the  time  when 
the  right  of  way  for  any  railroad  is  pro- 
cured.and  which  might  uffect  the  location 
of  the  railroad,  the  railroad  coiu])nny  has 
notica,and  therefore  has  notice  wltli  refer- 
ence to  what  cattle-guards,  etc..  It  must 
construct  when  it  constructs  Its  railroad  ; 
and  Iteunstmcts  its  railroad  with  the  un- 
derstanding thatlt  mnst  make  all  the  nec- 
essary expenditures  for  the  construction 
of  such  cattle-guanls,  etc.  But  with  re- 
spect to  highways  not  already  established 
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when  the  right  of  way  Is  procured,  there 
can  be  no  snch  understanding.  We  think 
a  railroad  company  may  recover,  in  a 
case  like  the  present,  for  all  expenditures 
It  Is  required  to  make  under  the  statutes 
by  reason  of  the  location  of  a  highway 
across  its  right  ot  way.  With  regard  to  no- 
tice, the  notice  to  the  Union  Pacific  Rail- 
way Company  was  no  notice  to  the  plain- 
tiff. The  judgment  of  the  court  below  will 
be  reversed,  and  cause  remanded  for  fur- 
ther proceedings. 

HosTOM,  C.  J.,  concars.  JoBmTOH,  J., 
dissents. 

(«  Kan.  IM) 

Board  of  County  Com'ks  of  Grbbnwood 
CouNTV  V.Kansas  City,  E.&  S.  Ry.Co. 
(Supreme  Ctmrt  of  KansM.  Ainil  11, 1891.) 

LOCATIOK  or  HlORWAT— CROSBISO  RAIt^OAD 

Track— Dahaoes. 

1.  Where  a  public  hl^way  Is  located  and 
establiahed  across  a  railroad  companv's  right  of 
wb;,  the  nilroad  company  is  entitled  to  Juat 
compensation  for  all  it«  necessary  eapenditures 
Id  conslructliig  cattle-guards,  and  such  other 
things  as  are  ret^uired  by  the  statatea  to  be  con- 
structed by  the  railroad  company  Iqr  reason  of 
the  highway. 

2.  The  case  of  XanMt  Cent.  B.  Co.  v.  Board 
of  County  Com*n,  KuL  — ^  ante,  894^  oltedsnd 
followed. 

JoHitSTON,  J.,  dissenting. 
(Sullabue  by  Simpson,  C.) 

Commissioners*  decision.  Error  from 
district  court.  Greenwood  county;  A.  L. 
L.  Hamilton.  Judge. 

A.  At.  Hunter  and  H.  G.  Jones,  for  plain* 
tiff  in  error.  Geo.  B.  Peck,  A.  A.  Hard, 
and  C.  A'.  Stetry,  tor  defendant  in  error. 

Simpson,  C.  This  case  was  tried  In  the 
court  below  on  the  following  agreed  state- 
ment ot  tacts :  "That  the  plaintiff  is  now, 
and  for  more  than  two  years  last  past 
has  been,  a  railroad  Incorporation  duly 
incorporated  nuder  the  laws  of  the  state 
of  Kansas.  That  during  ail  of  saidtlmelt 
bus  been  the  ownerof  arlghtof  wayforlts 
roilroad  across  a  part  of  section  31,  town- 
ship 25,  range  11  east,  in  Greenwood  coun- 
ty.state  of  Kansas.  Tbatlteownershipot 
the  aforesaid  right  of  way,  was  created 
by  due  and  legal  condemnation  proceed- 
Inffs  hod  by  It  to  condemn  a  right  of  way 
through  Greenwood  county,  Kan.,  for  its 
railroad,  in  accordance  with  the  provis- 
ions of  tlie  laws  of  the  state  of  Kansas, 
and  that  Its  only  Interest  In  the  land  is 
tiiot  ttctiulred  by  such  condemnation. 
That  during  the  time  aforesaid  it  has  had 
and  maintained  a  railroad  over  said  right 
of  way,  which  has  been  in  and  still  is  la 
operation,  and  that  during  said  time  It 
hUK  been  In  the  actual  possession  of  said 
right  of  way.  Tliat  in  September,  1S85,  a 
xoud  or  hlcuway,  known  as  the  '  Wackett 
Road,'  was  duly  surveyed  and  viewed 
across  said  right  ot  way  and  railroad  In 
accordance  with  the  provisions  of  law. 
and  underdue  and  proper  proceedings  and 
orders  hud  and  made  by  and  before  the 
board  of  county  commissioners  oi  Green- 
wood county,  Kan.  That  no  notice  of 
any  kind  or  description  ot  the  meeting  ot 
said  viewers,  or  of  the  view  and  survey  of 
said  road,  was  ever  served  upon  the  plain- 


Digitized  by  Google 


FACiriG  BEFOUTEB,  Vol.  a& 


(K«n. 


tiff,  or  any  of  lt«  asents,  and  that  the  plain- 
tiff bad  no  knowledge  of  the  meeting  of 
Raid  Tlewera.  That  no  person  represent- 
ing tbe  plaintitf  was  present  at  the  meet- 
iDK  of  Butd  viewers,  at  the  time  they 
Tlewed  and  surveyed  said  road,  and  no 
clatm  for  damages  was  presented  to  them 
on  behalf  of  plaintiff.  That  at  the  Oc- 
tober, 18K5,  session  of  the  board  of  county 
commlssiuners.  the  said  road  was  duly 
and  legally  laid  ont  and  established  by 
due  ordprs,  of  all  of  which  plaintiff  had  no 
IcnuwledKe;  and  that  thereupon  the  said 
board  duly  and  lef^ally  ordered  said  road 
to  be  opened.  That  the  first  knowledge 
plain  tin  ever  bad  of  the  etftablishing  of 
,Bald  road,  or  of  any  proceedings  for  the 
establishment  of  the  same,  was  when  It 
was  ordered  by  the  township  trustee  and 
road  overseer  to  open  the  same  across  its 
rifcht  of  way,  and  to  build  and  establish  a 
croasinK  for  the  same  over  its  railroad, 
after  thn  same  bad  been  ordered  opened. 
That,  in  pursuance  to  such  notice  by  the 
township  trustee  and  road  overseer,  the 
plaintiff  bnllt  a  crossinK  for  said  road, 
over  and  across  Itstrack  and  rtght  of  way, 
at  the  necessary  expense  of  ^134,  as  fol- 
lows: 

For  one  sew  cattle-guard  $  65  00 

For  moving  old  esttle-ffuard   SO  00 

For  moving  Tences  to  uooaect  catUe-jpiard* 

■with  fences   19  00 

For  two  drain-boxes   30  00 


f1B4  00 

' — That  the  viewers  in  viewing  saltl  road 
(lid  not  ollovv  plainttrr  any  daniajret*.  anrl 
that  w^ithin  a  year  after  the  viewinR  of 
said  road,  and  Itsestablishnient.the  plain- 
tiff caused  u  claim  for  Its  damages,  as 
heroin  above  stated,  to  be  dniy  presented 
to  the  board  of  county  conimissiunera  of 
(Jrecnwood  county.  Kan.,  at  a  reftular 
session,  for  allowance.  That  the  said 
board  at  such  session  refused  to  allow 
said  claim  In  part  or  in  whole,  and  reject- 
ed the  same.  That  thereupon  the  plaintiff 
duly  appealed  from  said  action  to  the  dis- 
trict court  of  Greenwood  county,  Kan., 
which  said  appeal  constitutes  this  case. 
That,  if  the  pUintlCf  is  in  law  entitled  to 
recover  upon  the  facts  stated,  it  is  entitled 
to  recover  said  sum  of  $134,*'  The  trial 
court  rendered  the  following  Judgment: 
"And  now,  on  this  5th  day  of  March  of  the 
January  term  of  this  court,  In  1888.  the 
obove  cause  having  been  submitted  to  the 
court  on  agreed  statementof  facts  here  on 
file,  and  written  briefs  filed  by  counsel  on 
each  side,  and  duly  considered  by  the 
court, the  court  finds  forthe  plainttH;  and 
it  is  hereby  oi-dered  and  adjudged  by  the 
court  that  the  plaintiff  recover  of  the  de- 
fendant In  the  Kum  of  9134,  and  the  costs 
of  this  Ruit,  ta.\ed  nt  $  ,  to  which  de- 
fendant duly  excepted. "  All  exceptlonp  and 
a  motion  for  a  new  trial  were  overruled, 
and  the  cause  brought  here  for  review. 

The  two  fiuestious  discussed  on  each 
side  are:  First.  Is  a  county  liable  In  dam- 
ages to  a  railroad  company  for  laying  out 
a  public  highway  across  its  right  of  way, 
when  that  is  an  easement  only?  Second. 
Are  the  damages  claimed  too  remote? 
This  court  has  just  decided.  In  a  similar 
case,  — that  of  Kansas  Cent.  B.  Co.  r. 


Board  of  Connty  Com'rs,  ante,  804,  —that, 
"where  a  public  bighway  is  located  and 
established  across  a  railroad  company's 
right  ol  way,  the  railroad  company  Is  en- 
titled to  Just  compensation  for  all  its  nec- 
essary expenditures  In  constructing  cattle- 
guards,  and  such  other  things  as  are  re- 
quired by  tbe  statutes  to  be  constructed 
by  the  railroad  company  by  reason  of  thn 
highway."  An  examination  ofthetacts 
in  each  case  wUl  show  that  the  only  ma- 
terial difference  In  the  proceedings  in  both 
cases  is  that  in  the  one  no  notice  was 
given  to  the  railroad  company  either  of 
the  petition  for  or  the  order  of  the  board 
locating  the  hlKhway,and  the  first  knowl- 
edge the  railroad  company  had  of  ttae  pro- 
ceedings to  establish  the  highway  was 
when  the  township  trustee  ordered  the 
railroad  company  to  open  tbesame  across 
its  track  or  right  of  way.  In  the  other 
case  the  railroad  was  being  operated  by 
a  lessee,  and  notice  was  giren  to  the  lessee, 
but  not  to  the  company  that  owned  the 
railroad.  With  this  difference,  the  cases 
are  Identical,  and  present  the  same  ques- 
tions. Guided  by  the  case  cited,  it  Is  rec- 
ommended that  tlie  judgment  of  the  dis- 
trict court  of  Greenwood  county.  In  favor 
of  the  railroad  company,  be  affirmed. 

Fes  OuRiAic.  It  la  so  ordered. 

HoRTON,  0.  J.,  and  Valsntine,  J.,  con- 
cur. Johnston,  J.,  dissents. 


(48  Kan.  1») 

Boot  ▼.  Topbka  Water  Supply  Co. 
(Supreme  Court  fif  Knntaa.  Hay  iO,  1880.) 
Action  on  CoNTUArT— Sdfficibsct  or  Evidence. 

Where  a  plaititifiF  proves  a  prima  facie 
case,  and  there  Is  no  evidence  on  the  part  of  the 
defeodautrtibattinfrsttidprtma/nclecase,  a  Judg- 
jQont  in  favor  of  the  defeodaut  is  exroneosa,  as 
being  against  the  evidence. 
{Sylluima  by  St/rang,  O.) 

Co  in  m  Issionera'  decision.  Error  from 
district  court,  Shawnee  county;  John 
QuTHHiE,  Judge. 

H  r.  Hoot  and  Win.  P.  Douthttt,  for 
plaintiff  in  error.  Cnse  A  Moss  and  Har 
len  (£  Isenhart,  for  defendant  In  error. 

Strang,  C.  September  20, 1877,  Hugo  Fe- 
lltE  was  the  owner  of  lot  6,  section  80, 
township  11,  range  16,  Shawnee  cunnty, 
Kan.  October  5,  1881,  be  and  his  wife. 
Catherine  Fellts,  deeded  an  undivided  one- 
half  Interest  in  said  property  to  the  To- 
peka  Water  Supply  Company.  January  26. 
1S>2,  said  Hugo  Feliti  and  wife  deeded  the 
remaining  undivided  half  Interest  In  eald 
lot  to  the  Top<  ';a  Water  Supply  Company. 
February  22,  lss6,  Hugo  Felitz  and  wife 
entered  into  an  agreement  with  H.C  Hoot 
and  J.  W.  Campbell,  whereby  they  agreed 
that,  if  said  Boot  and  Campbell  would 
commence  a  suit  to  set  aside  the  deeds 
made  by  Felitz  and  wile  to  the  defendant, 
and  pruKocute  said  suit  toa  successful  con- 
clusion, as  consideration  for  their  services 
thei-ein  they  would  convey  to  said  ttoot 
and  Campbell  an  undivided  half  Interest  In 
lot  5,  above  described.  Said  contract  was 
acknowledged  by  Feliti  and  wife,  and  Im* 
mediately  placed  ol  record.  March  1, 
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Root  and  Campbell  commeneed  a  suit  In 
tbe  BDperlur  roort  of  Shawnee  county.  In 
the  name  of  Catherine  Felltz,  to  set  ualde 
the  deed  from  her  haaband  aud  herself  to 
the  defendant.  The  petition  In  said  case 
alleKed,  amonff  other  tbinga—Fint,  that 
the  land  conveyed  by  Hago  and  Catherine 
Feliti  to  the  defendant  by  said  deeds  was 
the  homestead  of  said  Felitz  and  wife; 
necond,  that  Catherine  Felitx  had  been  ad- 
lodged  Insane,  and  was  Insane  when  she 
executed  and  acknowiedf^  the  deeds 
made  by  herself  and  husband  to  Uiedefend- 
ant  company;  third,  that  satd  deeds  were 
obtained  from  herself  and  husband  by 
fraud  practiced  by  the  defendant;  fourth, 
that  said  Catherine  Felltz  became  well 
and  restored  to  her  reason  in  18S5.  Janu- 
ary 20,  18H6,  the  defendant  company  de- 
murred to  the  petition  of  the  plaintiff 
In  said  superior  court,  but  said  demurrer 
was  never  heard.  August  2(},  1886,  Cath- 
erine Felltz.  wlthoat  the  knowledge  orcon- 
sent  of  her  attui-neys.  Root  and  Campbell, 
tiled  In  said  court  an  order  dismissing  said 
suit.  September  9, 1886,  the  court,  pursu- 
ant to  said  order,  disTnissed  said  case  at 
the  cost  of  the  plaintiff  therein,  Catherioo 
Felltz.  December  8,  1886.  J.  W.  Campbell 
and  wife  conveyed  to  H.  C.  Boot  all  their 
in  tereatln  bald  lot  5.  Catherine  Fellts  never 
In  any  way  compensated  Root  and  Camp- 
bell for  their  services  rendertid  under  suld 
contract  with  her  and  her  husband.  April 
28.  1887,  H.  C.  Root  demanded  of  the  de- 
fendant company  a  deed  for  the  undivided 
oue-balf  of  said  lot  under  hia  contract 
with  Catherine  FelltE,and  the  company  re- 
fused  to  malte  said  deed.  April  29,  1887, 
II.  C.  Boot  commenced  his  action  to  com- 
pel the  defendant,  as  the  grantee  of  Cath- 
erine and  Hugo  Felitz.  taking  subject  to 
bis  Interest  In  said  land,  to  carry  out  the 
agreement  of  Catherine  and  Hugo  Fellts 
made  with  him.  In  this  petition,  among 
other  tilings,  he  alleges  that,  pursuant  tu 
the  agreement  between  Hugo  and  Cath- 
erine Fellts  with  himself  and  Campbell,  he 
instituted  pntceedlngs  in  the  superior 
court  to  set  aside  the  deeds  made  by  Cath- 
erine and  Hugo  Felitz  to  the  defendant, 
and  prosecuted  said  suit  until  it  was  dis- 
missed; that  said  suit  was  dismissed  by 
agreement ; that  theagreement  upon  which 
It  was  dismissed  was  that  the  defendant 
therein  should  pay  the  plaintiff  in  said 
case  fsno.  and  give  her  and  her  husband  a 
life-lease  of  the  land  In  controversy,  and 
the  plaintiff  and  her  husband  were  to 
make  a  new  and  valid  deed  to  said  prem- 
ises to  the  defendant,  and  dismiss  the  suit. 
The  defendant  herein  demurred  to  the  peti- 
tion of  the  plaintiff  below,  which  demurrer 
was  overruled,  and  defendant  answeretl, 
to  which  the  plaintiff  replied.  The  case 
■was  tried  bythe  court  without  a}ury,and 
Judgment  rendered  In  favor  of  the  defend- 
ant. Piaintm  filed  a  motion  tor  a  new 
trial.  Motion  overruled,  exception  al- 
]owe<l,  and  the  plaintiff  comm  here  alleg- 
ing that  the  court  erred  In  overruling  tlie 
motion  for  a  new  trial,  and  in  rendering 
Jndgmentfor  the  defendant,  when  under 
the  evidence  and  the  law  it  should  have 
been  rendered  for  the  plaintiff. 

This  case  turns  upon  the  character  of 
the  Judgment  of  tbe  superior  court  In  die* 


missing  the  case  therein.  In  which  Cath- 
erine Felltz  was  plaintifl,  and  the  Topeka 
Water  Supply  Company  was  defendant, 
and  the  effect  of  said  judgment  of  dis- 
miasBl  upon  the  parties  thereto  and  their 
privlea.  The  plaintiff  allures  that  said 
Judgment  of  dismissal  was.  under  the  cir- 
cumstances under  which  he  alleges  It  was 
made,  an  adjudication  of  the  matters  lu 
controversy  in  favor  of  the  plaintiff  there- 
in, Catherine  Felltz, — she  receiving  all  tua 
fruits  ol  a  victory,  and  the  defendant 
yielding  the  same;  and  that  therefore  he 
has  a  right  to  have  specific  performance 
of  the  contract  of  Hntro  and  Catherine  Fe- 
lltz with  himself  and  Campbell  enforced  In 
this  suit.  Mr.  Root  fumisbeB  an  elaborate 
brief  upon  the  character  and  effect  of  said 
Judgment  of  dismissal,  with  a  forcible  ar> 
gument,  supported  by  numerous  citations 
of  autboritlea,  while  the  defeudant  In  its 
brief  cites  no  authorities,  and  simply 
treats  the  authorities  invoked  by  the. 
plaintltt  as  not  applicnble  to  the  case.  It 
seems  to  us  the  defendant  overlooked  al- 
most entirely  the  possible  effect  of  the 
judgment  of  dismissal  in  the  euperior* 
court,  supplemented,  as  it  was,  by  parol 
evidence  showing,  or  traiding  to  show, 
what  the  agreement  between  the  parties 
to  said  suit  was  in  connection  with  said 
dismissal.  The  plaintiff  Insists  that  said 
Judgment  of  diemlHsal  was  a  "dismissali 
agreed, "  and  that  such  a  Judgment  Is  resja- 
dicata, an(\  the  authorities  cited  go  a  long 
ways  in  that  direction.  If  such  Judgment 
is  ras  judicata,  what  was  settled  there- 
by t  It  IB  claimed  by  the  plaintiff  that  the 
material  allegations  In  the  petition  of  the 
plaintiff  In  that  ease  were  settled;  that  it 
was  settled  that  the  land  in  dispute,  lot 
5,  was  the  homestead  of  the  plaintiff 
therein  and  her  husband  when  they  exe- 
cuted the  deeds  conveying  said  lots  to  the 
Topeka  Water  Supply  Company;  that 
aatd  Judgment  settled  the  fact,  as  alleged 
in  said  petition,  that  Catherine  Felltz  was 
insane  when  she  executed  the  said  deeds 
conveying  lot  6  to  the  Topeka  Water  Sup- 
ply Company;  and  that  thesaid Catherine 
Fellts  was  afterwards,  to-wit,  in  18K5,  re- 
stored to  her  reason.  The  record  of  the 
case  in  the  snperiorcourt  wasadmitted  in 
evidence  by  the  trial  court,  and  thus  be- 
came a  part  of  the  evidence  to  bepawed  up- 
on In  said  court.  Taking  such  record  as 
it  stood,  unaffected  by  the  parol  testimo- 
ny admitted  in  the  case  for  the  purpose  of 
showing  an  agreement  between  thn  par- 
ties thereto,  and  we  can  readily  under* 
stand  how  the  trial  court  could  have 
rendered  Judgment  for  the  defendant,  even 
conceding  the  dismissal  was  a  judgment, 
and  as  such  res  Judicata,  and  a  bar.totlie 
extent  to  which  It  went;  lor  then  such 
record  would  show  a  simple,  voluntary 
dismissal  of  her  case  by  the  plaintiff.  It 
then  would  be  res  Judicata  aa  to  her  rights 
therein,  and  a  bar  to  any  future  claim  by 
her  to  said  property  growing  out  of  any 
rigbt  she  at  that  time  poHBessed»  and 
probably  a  bar  to  the  plaintiff  herein,  who 
claims  under  her  and  her  husband.  But 
when  the  dismissal,  as  shown  by  the  rec- 
ord Introduced,  Is  affected  by  the  parol 
testimony  modifying  said  dismissal,  and 
changing  It  from  a  simple  voluntary  dlt- 
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missal  by  the  plalntlll  of  ber  cause  of  ac* 
tioD.  at  her  own  costs,  to  a  "diamlsaal 
ajBTuedi"  whlcli  is  an  adjadlcation  of  tbe 
mattera  In  dispute  between  the  parties  by 
themeelTes,  and  such  adjudicution  as  so 
shown  establishes  the  fact,  even  prima, 
facie,  that  by  such  adjudication  the  de- 
fendant practically  admitted  tbe  conten- 
tion of  the  plaintiff  and  treated  with  her 
upon  that  banls,  and  no  evidence  was  of- 
fered by  the  defendant  to  rebut  the  show- 
ing of  the  plalntltf  In  that  regard,  we  fnll 
to  see  upon  what  theory  the  trial  court 
rendered  the  Jndfcment  it  did.  Tbe  plain- 
tiff alleges  that  the  judgment  as  rendered 
is  against  the  eridence  and  the  law.  It 
seems  to  us.  the  plaintiff  having  made  at 
least  a  prima  facte  showing,  by  tbe  intro- 
duction of  tbe  record  of  tbe  case  In  the  su- 
perior court,  and  tlie  parol  testimony  af- 
fecting and  modifying  It,  that  tbe  Judg- 
ment of  dlsmisetal  In  said  court  was  a 
judgment  of  "dismissal  agreed, "  and, 
there  being  no  evidence  to  rebut  such 
showing,  that  the  claim  of  tbe  plaintiff  Is 
well  founded,  that  the  jndgmeut  of  the 
court  below  Is  agalnar.  the  evidence. 

There  are  other  qnestions  In  this  case, 
but  we  do  not  care  to  discuss  them.  In 
sending  this  case  back  for  a  new  trial,  we 
prefer  to  let  it  go  buck  affected  by  as  few 
restrictions  as  possible:  leaving  the  case 
open  tor  a  full  and  complete  trial  of  all  the 
questions  raised  In  the  case,  and  only  sug- 
gesl  that  it  be  tried  by  counsel  with  more 
care  than  before,  and  that  Insoimportant 
a  case  as  tbe  record  here  presents,  with 
so  many  impurtant  questions  involved, 
there  should  be  findings  of  fact  upon  all 
the  important  questions  raised  by  the* 
pleadings. 

Connsel  for  defendant  ai^uein  their  brief 
that  there  Is  no  evidence  that  the  land  In 
question  was  tbe  homestead  of  Hugo  and 
Catherine  Felltz  when  they  executed  the 
drads  to  the  defendant  company.  We 
think  they  have  overlooked  the  evidence 
In  the  case  on  that  question.  It  la  true 
there  Is  not  a  great  amount  of  evidence 
opon  tbe  question,  bnt  there  Is  direct  and 
positive  evidence  snpportlng  tbe  home- 
stead allegation,  and  it  is  hanlly  rebutted 
by  the  uncertain  and  incomplete  evidence 
that  the  premises  are  wlttaln  the  city  lim- 
its, and  contain  more  than  is  allowed  by 
our  homestead  provision  in  a  city.  All 
t lie  deeds  describe  the  premises  as  lot  5. 
section  80,  township  11,  range  16,iu  Shaw- 
nee county,  Kan.,  and  there  la  no  evidence 
that  squarely  places  it  Inside  the  city  lim- 
its. We  are  speaking  of  the  evidence  on 
this  subject  outside  of  the  record  ai  the  tri- 
al in  the  superior  court.  PosHibly  that 
record  Itself  settles  the  question,  hut  ns 
the  case  goes  buck,  we  do  not  care  to  pans 
upon  that  question.  Counsel  for  defend- 
ant In  their  brief  say  there  is  no  evidence 
of  the  Insanity  of  Catherine  Felltz.  There 
is  none  except  that  nblch  comes  thn>ngh 
the  faid  record  of  the  superior  court;  but 
possibly  that  Is  enough.  It  depends  upon 
the  effect  given  to  the  Judgment  of  dis- 
missal In  the  superior  conrt.  upon  which 
bangs  this  entire  case  as  the  record  is  now 
made  up.  The  defendant  company  did 
not  offer  the  deed  obtained  by  It  from 
Hugo  and  Catherine  Feliti,  August  20* 


1886,  in  evidence,  and  saya  in  Its  brief  that 
it  did  not  in  any  way  rely  upon  tbe  title 
thus  obtained.  But  that  deed  Is  in  erl^ 
dence  In  the  case,  and  the  erldence,  as  it 
nowetands. shows  that  the  defendant  not 
only  procured  said  deed  for  some  purpose, 
hut  that  it  gave  a  valuable  consideration 
therefor;  and  there  Is  no  explanation  by 
the  defendant  as  to  the  purpose  in  obtain- 
ing said  deed,  tbe  real  consideration  therft- 
for,  nor  as  to  whether  said  deed  had  any 
relation  to  the  dismissal  of  the  suit  in  the 
superior  court  by  Mrs.  Feliti.  We  recom- 
mend that  the  Judgment  o(  the  district 
court  be  reveraed,  and  the  case  remanded 
for  a  new  trial. 

Feb  Cubuu.  It  is  so  ordered;  all  the 
Justices  concurring. 


(U  Kan.  189) 

Boot  v.  Topbka  Water  Supplt  Co. 
{Supreme  Court  <xf  Sanccu.  April  11, 189L) 

CiircELLATros  OF  Deed— Rr9  Adtodicata. 
In  an  action  tav  a  vendor  against  a  vendee 
to  set  aside  a  deed,  a  third  party  who,  subse- 
quent to  the  delivery  of  the  deed  sonRht  to  be 
set  aside,  but  before  the  sntt  is  broi^t  therefor, 
obtains  by  written  contract  with  the  vendor  an 
interest  in  the  land  described  in  said  dcol,  which 
Interost  Ls  contingent  upon  the  success  of  the 
plaintiff's  at-tion  to  set  aside  the  deed,  but  who 
is  not  a  party  to  the  suit,  is  not  privy  to  the 
Judgment  therein  obtained.  Modifying  ante,  896. 
(;S|/U(jjbu«  by  Strony,  a) 

Oommlmlnners'  dedalon.  On  rehearing* 
H.  C.  Root,  for  plaintiff  In  error.  J.  U, 

Mnsa,  J.  D.  McFariand,  andifajeo  A  iM»- 

bart,  for  defendant  in  error. 

8TKAN0,  C.  This  case  was  submitted  to 
this  court  on  brlela  and  oral  argnment, 
some  time  ago,  and  reversed.  It  Is  now 
here  on  a  motion  lor  a  rehearing.  When 
the  case  was  before  this  court  Hrst.  the 
question  as  to  whether  tbe  plaintiff  In  er- 
ror vvus  privy  to  the  Judgment  in  the  su- 
perior court  of  Shawnee  county.  In  th« 
case  of  Catherine  Fellts  t.  The  Topeka 
Water  Supply  Co..  was  not  sertouBly  a^ 
gued,  aud  did  not  ivcelve  the  attention  it 
was  entitled  to.  Tbe  argument  on  the 
motion  for  rehearlns  made  that  the  prin- 
cipal question  lu  the  case;  and  considered 
in  connection  with  the  determination  ot 
the  case  In  the  superior  court,  and  the  uao 
made  of  the  record  in  that  c«se,  and  tbe 
trial  of  this  casein  tbe  court  below,  we 
think  It  a  very  grave  question.  A  car^nl 
examination  ot  the  question  satisfien  ns 
that  the  contention  of  the  defendant  in  er- 
ror on  this  point  is  correct.  Tbe  plaintiff 
in  error  is  not  privy  to  the  Judgment  of 
the  superior  court  in  the  case  of  Catherine 
Felltz  against  the  Topeka  Water  Mupply 
Comitany.  Freem.  Judgin.  §  162;  Hunt  v. 
Haven,  b2  N.  H.  170;  Dickinson  v.  Lovell, 
35  N.  H.  !«;  Flanders  v.  DaTls,  10  N.  H. 
1S9,  149;  Starkie,  Ev.  (Oth  Ed.)  *328.  Tbe 
plaintiff  in  error  had  only  a  contingent, 
equitable  interest  In  the  land  in  contro- 
versy in  said  suit  in  the  superior  court.  If 
that  case  had  gone  on  to  trial  and  judg- 
ment, and  had  been  decided  In  favor  of  the 
Topeka  Water  Supply  CompMiy.  Root 
wonid  have  taken  nothing  under  his  con- 
tract. It  it  had  bt«n  decided  in  favor  of 
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Mtb.  FeMti,  that  would  have  vested  the 
title  In  her,  and  then  the  water  company 
wonld  bare  been  onBted,  and  Root  could 
^are  demanded  epectflc  performance  of 
Catherine  and  Hugo  Felltz.  Bnt  the  case 
did  not  go  to  trial  and  ]nd}>;ment  In  the 
Buperior  court.  The  plaintiff  In  error  con- 
tends It  was  settled  out  d  court,  and  was 
dlninlesed  in  pursuance  of  said  settlement, 
and  a  new  conre^ance  taken  by  the  wa- 
ter company  from  Huso  and  Catherine  Fe- 

im. 

The  plaintiff  In  error  clalmfi  that  the  re- 
lation between  himself  and  the  water  com- 
pany, tcrowlnff  out  of  the  settlement  and 
dlsmlflsal  of  the  case  in  the  superior  court. 
Is  that  the  water  company  was  the  pnr- 
chasernnder  this  last  deed  of  the  land  in 
controTerByfroiD  Hngo  and  Catherine  Fe- 
llts,  with  notlceofhls rights  nnder  the  con- 
tract of  Catherine  and  Hugo  Felltz  with 
the  plaintiff  In  error  and  J.  W.  Campbell. 
Now,  while  Boot  Is  not  privy  to  the  said 
Judgment  in  the  superior  conrt,  yet  be  had 
an  undoubted  right  In  pursuance  of  his 
theory  of  the  settlement  and  dismissal  of 
said  cause  In  the  superior  court.  In  an  In- 
dependent action  for  specific  performance 
against  the  water  supply  company,  as 
purchaser,  with  notice  of  his  rights  In  the 
land  In  question,  to  introduce  In  evidence 
the  record  ot  the  superior  court,  to  show 
that  be  had  compiled  with  the  contract 
with  Hugo  and  Catherine  Fetlts;  and  we 
think  be  had  aright  to  furthernsesald  rec- 
ord as  evidence.  In  connection  with  the  pa- 
rol testimony  supplemental  thereto,  and 
proof  of  the  taking  of  a  new  deed  hy  the 
company  from  Hugo  and  Catherine  Fellts, 
to  show  a  settlement  of  that  case  between 
the  parties,  whereby  the  company  became, 
at  that  time,  the  pnrehaser  of  the  land  In 
question.  Havlnjc  Introduced  the  con- 
naet  under  which  be  claimed,  the  record 
of  the  court,  and  parol  testimony  supple- 
mental thereto,  to  show  a  compliance  on 
his  part  with  tbe  terms  of  the  contract  be- 
tween hlmftelf  and  partner  with  Hugo  and 
Catherine  Fellti,  the  new  deed  taken  by 
the  company  fmm  Hago  and  Catherine 
Fellti  as  a  part  of  tbe  alT^red  settlement, 
the  lease  executed  by  tbe  company  back 
to  Hugo  and  Catherine  Felltc,  proof  ot  the 
value  of  said  lease,  and  the  payment  of 
$S90  In  cash  by  the  comnany  to  Hugo  and 
Catherine  Fellts  at  the  time  of  said  alleged 
aettlement.lt  seems  to  us  that  the  plaintiff 
in  error  showed  such  a  prima  Aiefecese  as. 
vnexplained  by  any  evidence  on  behalf  of 
tbertefendantln  error,  entitled  him  to  have 
Itsnbmltted  to  the  jury.  Thedefendant  In 
error.  In  connection  with  Its  motion  for 
rehearing,  suggests  that  the  opinion  here- 
toforeflled  in  thlscase  holds  thatthe  Judg- 
ment of  thesaperiorcourt  Is  nBA<iJadicata 
all  tbe  allegations  ot  tbe  petition  in  the 
ease  In  that  court  to  the  effect  that  the 
land  In  question  was  a  homestead;  that 
Catherine  Fellts  was  Insane  when  she  ex- 
ecuted the  deeds  of  1881  and  1882  to  the 
water  company ;  and  that  her  reason  was 
restored  to  her  before  she  signed  the  con- 
tract under  which  plaintiff  In  error  claims, 
in  February,  1886.  This  court  did  not  In- 
tend to  settle  any  question  in  the  opinion 
heretofore  flied.  ncept  that  the  plaintiff 
In  thv  coart  bdow  had  made  such  aprfm* 
T.26r.no.7— M 


facie  case  as  entitled  him  to  a  hearing  bfr 
fore  the  Jui^.  But,  as  we  now  hold  that 
tbe  plaintiff  in  error  is  not  privy  to  tbe 
Judgment  in  the  supurlor  court  between 
Catherine  Felltz  and  the  water  compa- 
ny, tbe  defendant  In  error  will  not  be  em- 
barrassed byuDytbiog  growingoutof  any 
privity  of  relation  on  tlie  part  of  Hoot 
with  said  Judgment,  and  tbe  plaintiff  in 
error  will  be  put  on  notice  that  in  a  new 
trial  he  must  prove  the  allegations  of  bis 
petition  by  such  evidence  as  will  satisfy 
the  court  and  Jury.  It  Is  recommended 
that  tbe  motion  lor  rehearing  be  denied. 

PekCobiam.  It  la  so  ordered;  Vaubn- 
TINS,  J.,  and  Johnston,  J.,  concurring. 

HoRTON,  C.  J.  I  have  serious  doubts 
about  the  decision  in  this  case,  but.  as  a 
new  trial  fs  to  be  had  permitting  the  par- 
ties to  litigate  pro  and  con  every  question 
involved  In  the  pleadings  without  any 
prior  ordpr  or  Judgment  being  conclusive 
OT  rea  aijjmllcata,!  cannot  perceive  that 
the  result  reached  can  be  prejudicial  or 
harmful  in  any  way. 

  (4B  Kan.  7SS) 

DOPOLABB  T.  HaKKON  0t  aI. 

(Supreme  Court  of  Kanaag.  April  11, 1891.) 

BSVIKW  ON  APPIAX—PbESCMPTIOITS  —  QOBBTIONS 

KOT  Kaisbd  Bklow. 
It  appeariog  from  tbe  record  that  the  trial 
court  foond  that  John  Hanooa  waa  the  owner  of 
the  real  estate  la  oontroveray,  and  as  the  evt- 

denoe  upon  this  point  is  not  all  preserred,  we 
oaonot  SB7  that  the  deolsion  la  contraty  to  the 
evidence.  If  HanDon  has  the  title,  the  question 
of  possession  seems  to  be  Imoiaterial.  Unlesa 
the  coutrary  afOrmatlvely  appears,  it  will  be  pre- 
sumed that  the  proceedings  in  the  trial  court  sub* 
mitted  lor  review  ore  regular.  State  v.  Sngliah, 
84  Kao.  628,  6  Faa  Rep.  701;  State  v.  Berold,  9 
Ean.  194. 
<SvUal>u9  by  tfie  Court.) 

Error  from  district  court,  Leavenworth 
county:  Kobbrt  CnoziBR.  Judge. 

John  C.  DouglABa,  lor  plaintiff  In  error. 
Ttowaa  P.  Feaioar  for  defendant  in  error. 

Per  Cdriam.  No  attempt  was  made  be* 
tore  tbe  court  below  to  have  the  taxes  as- 
seased  aa  a  lieu  upon  the  real  estate  de- 
scribed in  the  tax-deed,  and  therefore  this 
matter  cannot  be  now  cunHldered.  We  do 
not  pass  upon  the  question  us  to  the  right 
of  the  plaintiff  to  obtain  another  tax-deed, 
because  this  qupstiun  Is  not  properly  In 
the  case.  The  Judgment  of  the  district 
court  will  be  affirmed. 

  (47  Kftn.  IW) 

ATCfiBBON,  T.  &  B.  F.  B.  Co.  T.  Plabrbtt. 
(St^nrms  Court  of  Kanaaa.   April  11,  U91.) 
AociDBHT  A*  Caossirro— CoNTBiBUToar  Kaeu- 

OBSCB. 

Whwe  a  railroad  company  stops  Its  trala 
not  to  exceed  a  minute  as  it  approacbet  a  rail- 
road orossinff  within  tbe  limits  of  ui  Incorporftted 
city,  and  woile  its  cars  are  standlDg  overaatxeet 
orosslDR  a  child  seven  years  of  ago,  on  his  way 
home  from  school,  attempts  to  take  hold  of  the 
hfake-ladder  on  a  freight-car  in  the  train,  for 
the  purpose  of  climbing  over  the  oar,  and  the 
train  starta  Just  as  he  makea  the  effort  v)  get  on- 
to tha  ear  and  Jerka  him  oft,  so  ttiat  he  taUa  un- 
der the  wheels,  and  is  run  over  and  injured,  sod 

iFetiUon  for  rehearing  pendlni^ 


Digitized  by  Google 


402 


PACIFIC  EEPOBTER,  Vol.  26. 


(Kan. 


the  trainmen  have  no  knowledge  of  the  attempt 
upon  the  pert  of  the  boy  to  board  the  train,  held, 
that  the  uompany  is  not  guilty  of  such  negligence 
towards  the  boy  as  to  render  it  liable  for  dam- 
ages on  atrconnt  of  such  injury. 
(SyllahuH  by  Oreai,  C.) 

Commissioners'  decision.  Error  from 
district  court,  McPberson  county;  Fbakk 
Duster,  Judsre. 

Geo.  R.  Peck,  A.  A.  Hard,  and  Robert 
Dunlap,  for  plalotitt  in  error.  Lucieu 
Earle  and  C.  II.  Bruce,  lor  defendant  in  er- 
ror. 

Greex,  C.  This  was  an  action  brought 
by  Chester  R.  Plaskett,  by  his  next  friend 
and  father,  G.  R  Plaskett,  against 
the  AtchiHon,  Topeka  &  Santa  Fe  Rail- 
road Company,  for  damaRes  alleged  to 
have  been  caused  by  the  negligence  of 
the  defendant.  The  action  was  tried  be- 
fore the  courtand  jury  in  McPlierson  coun- 
ty, and  resulted  In  a  verdict  and  Judg- 
ment for  ¥6,000  for  the  plaintiff.  A  num- 
ber of  errors  are  assigned,  for  which  a  re- 
versal is  asked.  The  undisputed  facta  in 
this  case  are  that  on  the  Sth  day  of  De- 
cember, 1887,  a  freight  train,  consisting  of 
27  or  28  cars,  passed  through  McPliersou 
between  3  and  4  o'clock  In  the  afternoon, 
going  east.  The  railroad  track,  in  the 
limits  ol  the  city,  is  located  about  the 
middle  of  Simpson  street,  which  runs 
east  and  west.  Among  the  streets  run* 
ning  north  and  south,  and  fn  the  order 
named  extending  east,  are  Main,  Ash, 
Elm,  and  Oak.  As  the  train  crossed  the 
last-named  street  it  whistled  and  stopped 
for  the  Rock  Island  crossing.  The  plain- 
tiff, who  was  at  that  time  seven  years 
and  two  mctnthe  old,  was  returning  from 
school  along  Oak  street,  to  his  home,  sit- 
uated on  the  north  side  of  the  track  from 
the  school-house,  which  was  located  one 
block  from  the  Intersection  of  Rimpson 
and  Oak  streets.  The  child  was  accom- 
panied by  some  eight  or  ten  boys  and 
girls  about  his  own  age,  going  north 
along  Oak  street,  on  tlie  sidewalk.  As 
they  reached  the  crossing  they  found  the 
street  obstructed  by  this  freight  train, 
and.  according  to  the  evidence  of  the 
plaintiff.  It  had  been  standing  there  about 
a  minute,  when  he  went  up  to  the  train, 
and  one  of  his  schoolmates  said  to  him, 
"Let  us  climb  over  across  and  go  home," 
and  when  that  was  said  he  started  to 
climb  over,  and  the  train  moved ;  that  he 
caught  hold  of  the  rod  or  ladder  by  which 
the  brakemen  climb  to  the  top  of  the  cars 
before  the  train  started ;  that  the  boy 
with  him  helped  him  to  get  onto  the 
cars;  and,  after  he  got  hold,  the  train 
moved.  The  movement  of  the  train  Jerked 
him  under  the  cars,  and  the  wheels  passed 
over  bis  right  leg,  making  amputation 
necessary  below  the  knee.  There  was  no 
flagman  or  gates  ut  this  crue^bing,  which 
was  one  of  the  principal  crossings  of  the 
city,  which  contained  at  that  time  a  pop- 
ulation of  some  5,000.  The  special  findings 
of  the  jury  are  as  follows:  "(1)  Did  the 
plaintiff,  Chester  Plaskett, take  hold  of  de- 
fendant's train?  Answer.  Yes.  (2)  If  yes, 
was  the  said  train  In  motion  ana  moving 
and  being  moved  atthe  time  plaintill  took 
bold  of  it?  A.  No.   (3)  Did  the  plaintiff 


attempt  to  get  on  the  defendant's  train 
while  the  same  was  in  motion?  A.  No. 
(4)  Did  the  plaintiff  know  that  there  was 
danger  in  attempting  to  get  on  the  de- 
fendant's train  under  tne  circumstances? 
A.  No.  (5)  It  your  answer  to  the  last 
question  be  'no,'  state  fully  the  reason 
that  he  did  not  know  of  said  danger.  A. 
He  was  too  young  to  know  danger.  (6) 
AVas  the  defendant  guilty  of  willful  and 
gross  negligence  towards  the  plaintiff  un- 
der the  circumstances?  A.  Thei'  were 
guilty  of  grufts  negligence,  not  willful, 
(7)  If  yes,  state  fully  in  what  such  willful 
and  gross  n^llgence  consists.  A.  In  the 
trainmen  knowing  this  place  was  fre- 
quented by  school  children,  and  not  being 
on  the  lookout.  (8)  Was  the  defendant 
guilty  of  ordinary  negligence  under  the 
circumstances?  A.  Yes.  (U)  If  your  an- 
swer to  the  last  question  be  'yes,'  state 
particularly  in  wtiat  said  negligence  con- 
sisted. A.  The  trainmen  not  Uelng  at 
their  proper  places.  (10)  How  many 
school  children  necessarily  used  the  side- 
walk and  crossing  where  tlie  accident  oc- 
curred? A.  From  40  to  00.  (11)  If  you 
find  for  the  plaintiff,  how  much  damages 
do  you  allow  him  for  physical  pain  and 
mental  suffering?  A.  One  thousand  dol- 
lars. (12)  How  much  do  you  allow^ 
how  much  damages  do  you  allow—plain- 
tiff as  the  natural  and  probable  result  of 
the  Injury?  A.  Five  thonsand  dollars. 
(13)  How  much  do  you  allow  plaintiff  as 
exemplary  damages?  A.  00.  (14)  Did  the 
acts  of  the  plaintiff  contribute  to  the  la- 
jury?   A.  Yes." 

The  firsthand  pt^rhaps  the  on!y, question 
for  oar  determination  in  this  case  is  wheth- 
er the  railroad  company  was  guilty  of  any 
negligence,  or  violated  any  duty  which  it 
owed  to  this  child,  as  it  run  Its  train 
through  the  city  of  McPhcrson,  It  is  un- 
necessary fur  UH  todlscuss  the  different  de- 
grees of  negligence,  for  the  reason  that 
most  courts  of  last  resort,  notably  the  su- 
preme court  ut  the  United  States,  fall  to 
reeognlieany  negligence  unless  itbe  culpa- 
ble. The  findings  of  the  jury  upon  which 
negligence  is  predicated  in  this  case  coa- 
sisted  In  the  tact  that  the  trainmen  knew 
that  the  crossing  where  the  accident  oc- 
curred was  frequented  by  ciitldrea going  to 
and  from  school ;  that  they  were  not  on 
the  lookout  forpersonscrossing  the  track, 
or  in  proper  position  upon  the  train  to 
praventpersonsfrom  climbing  on  the  cars. 
These  were  the  only  findings  iniputliijp 
neKligence  to  thedefendant  bylow.  Itwas 
a  proper  precautionary  measure  for  the 
company  to  stop  its  train  at  the  crossiuK 
of  another  railroad,  and  one  which  the 
law  recognizes.  The  evidence  Indicated 
that  the  train  was  running  at  a  slow  rate 
of  speed  through  the  city,  and  came  to  a 
full  stop  as  It  approached  the  Rock  Island 
crossing  and  immediately  started  again. 
The  engineer,  fli-eman,and  forward  brake- 
man  were  on  the  engine,  and  looked  to  vee 
that  the  track  was  clear.  They  did  not 
seetheplaintlffattemptto  board  thetrHin. 
Can  It  be  Baccessfully  claimed  that  the  de- 
fmdant  owed  a  dnty  to  this  child  to  have 
meu  posted  at  proper  intervals  on  top  of 
the  train  to  keep  vigilant  wateh,  and  see 
that  he  did  not  attempt  to  climb  upon  Its 


Digitized  by  Google 


Eaa.) 


FAfiSONS  &  P.  B.  CO.  o,  MONTOQMEKT. 


408 


cars?  Wbile  greater  care  la  demanded  in 
the  operattun  of  trains  in  populona  cUiea 
than  In  Bparsely  settled  dtatricta  tlirooglv 
whlcba  railroad  may  run,  wedo  not  tbink 
tbe  law  Impoties  any  such  a  duty  upon  a 
railroad,  even  in  cities.  It  would  be  diffi- 
cult to  conceive  how  a  train  could  be  buc- 
cessrully  guarded  bo  as  to  prevent  persooB 
Irom  cUmbiDg  onto  the  cam  at  croselngB, 
or  moving  at  a  low  rate  of  speed  through 
towns  and  villages.  Bat  It  is  claimed  that 
tbe  railroad  company  did  owe  to  this  cblld 
the  doty  of  active  vlgUance,  to  see  that  he 
was  not  Injured;  that  the  condition  of 
things  at  the  crossing  In  question,  the  pop- 
ulation of  the  city,  and  the  almost  con- 
stant travel  over  the  railroad  track, — being 
but  a  block  from  the  school-bouse,  where 
•even  or  eight  hundred  children  were  In  at- 
tmdance;  and  the  safety  of  these  children 
demanded  the  utmost  care  and  the  great- 
est precaution  upon  the  part  of  the  com- 

ftanj.  Itls  doubtless  true  that  this  cross- 
ng  was  used  a  great  deal  by  children  going 
to  and  from  school,  and  It  therefore  be- 
came necessary  to  exerclnc  a  great  degree 
ol  care  to  prevent  accidents;  butthe  r^u- 
latlon  of  this  and  tbeothw  crossings  rest- 
ed primarily  with  tbe  city  authorities,  and 
tbe  failure  to  properly  guard  these  cross- 
ings can  hardly  be  charged  as  negligence 
npon  the  part  of  the  defendant  when  no 
ordinance  of  the  city  required  it.  To  up- 
hold tbe  verdict  andjudgmentln  this  case, 
there  must  be  some  negligence  chargeable 
to  the  railroad  company.  Tbe  tender 
years  of  the  child  may  indeed  excuse  him 
from  concurring  negligence  In  this  case, 
buthla  Inability  to  contribute  to  the  cause 
of  the  injury  on  account  of  his  youthful- 
oess  cannot  supply  that  negligence  which 
tbe  law  says  must  exist  before  he  would 
be  entitled  to  recover  damages.  In  a  case 
not  anllke  this  In  many  respects,  this  court 
has  said:  "In  all  courts  culpable  negli- 
gence consists  In  the  failure  to  exercise  the 
amount  of  care  required,  whether  that 
amount  be  slight,  ordinary,  or  great,  and 
whether  the  corresponding  degree  of  negli- 
gence be  called  gross,  onllnary,  or  slight, 
or  merely  negligence.  In  tbe  present  case 
we  take  it  that  all  tbe  parties  having  any 
connection  with  said  accident  were  re- 
quired to  exercise  that  degree  of  care  and 
diligence  which  an  ordinarily  prudent  per- 
son would  exercise  under  like  circumstan- 
ces. This  Is  ordinary  care,  and  the  failure 
toexerclse  it  would  be  ordinary  negligence, 
or  culpable  negligence,  or.  as  some  courts 
would  aay,  merely  negligent;  and,  if  all 
tbe  parties  in  this  case  exercised  ordinary 
care,  then  no  one  was  guilty  of  culpable 
n^ligence.  Now,  all  negligence,  to  be  cul- 
pable, necessarily  Implies  tbe  failure  to 
properly  perform  some  duty.  Now,  what 
duty  did  tbe  railroad  company  owe  to 
Charles  W.  Hcnlgh  which  It  did  not  prop- 
erly perform  ?  No  relation  existed  between 
tbem.  He  was  not  a  passenger,  nor  an 
employe,  and  bad  no  business  witb  the  rail- 
road company  of  anj  kind  or  character. 
He  had  no  right  to  climb  npon  said  car  us 
he  did,  nor  to  touch  It.  nor  even  to  go  up- 
on the  company's  premises.  Technically, 
he  was  a  mere  trespasser,  and  the  com- 

ftany  owed  to  him  no  duty  except  sucli  as 
t  owes  to  trcHpassers  Id  general,  or  ex- 


cept such  as  ft  owes  to  all  mankind.  We 
have  beretofuro  held  tbatall  persons  mast 
naetbdr  property  and  conductthelr  affairs 
with  reference  to  tbe  rights  of  all  other 
persons,  and  with  reference  to  all  known 
or  anticipated  surroundings,  and  that 
even  trespassers  have  a  right  to  expect 
that  such  will  be  done.  Railway  Co.  v. 
Fitzslmtuons,  22  Ean.  686, 690, et  seq. ;  Bail- 
way  Co.  v.  Brady,  17  Kan.  380.  384.  et  seq. 
And  we  will  still  adhere  to  this  doctrine. 
Bat  no  person  is  bound  toantlclpateaome- 
thlng  wblcb  Is  not  likely  to  occur,  or  to  so 
conduct  his  affaire  aa  to  prevent  accidents 
which  are  not  likely  to  happen.  This  has 
reference  where  no  specific  duty  exists,  but 
only  such  general  duties  as  all  mankind 
owe  to  each  other. "  Railroad  Co.  v.  Hen- 
igb,  23  Kan.  347.  See,  also,  tbe  case  of 
Kallroad  Co.  v.  Fllnn,  24  Kan.  627.  The 
principle  decided  In  these  two  cases  settles 
the  question  of  the  liability  of  tbe  railroad 
company  In  this  case.  We  do  not  think 
any  wrong  was  bUown  upon  the  pare  of 
the  defendant  In  error.  We  recommend  a 
reversal  of  the  Judgment  ol  the  court  be- 
low. 

Per  Curiam.  It  Is  so  ordered ;  all  tho 
Justices  concnning. 

  (47  Kan.  lU) 

Atchison,  T.  &  8.  F.  R.  Co.  t.  Fuskctt. 
.  (Supreme  Court  of  Kan^cu.   April  XI,  1891.)  > 
Error  from  district  court,  KcFhcnon  eoimty; 

FlUNK  DOBTBR,  Judge. 

Geo.  B.  Peck,  A-  A.  Hurd  and  Robert  Dun- 
lap,  tor  plaiatilt  in  error.  Lucien.  Earle  and  O. 
M.  Bruce,  for  defeadant  In  error. 

Pbr  OmuAW.  This  cave  was  sabmltted  with 
the  oAse  of  Railroad  Co.  v.  Plaskett,  ante,  401. 
All  of  the  questions  Involved  in  this  case  vrere 
also  iovolved  in  that,  and  tbe  ludgment  of  tbe 
court  below  la  xevaraed  upon  tbe  authority  of 
that  case. 


(«  Kan.  lift) 
PARSO.NS  ft  P.  R.  Co.  T.  MONTGOHBRT. 

(Supreme  Covrt  of  Kansaa.   April  11,  1891.) 

Ekinekt  Domuk~Oompensa.tion--Rhd[;otion  or 
Vbbdict. 

1.  Wlieo  a  trial  C3urt,  In  an  action  to  recover 
damages  for  the  condemnation  of  a  right  of  way 
taken  for  public  use,  arbitrarily  reduces  the 
amount  of  the  verdict  rendered  ot  a  ]urv  from 
tS,837.0e  to  t3,6H9,  and  tbe  record  assigns  no  rea- 
son for  such  a  reduction,  and  the  record  shows 
tbe  ]ary  adopted  tbe  highest  and  most  extreme 
estimate  of  value,  depreciatiou,  and  damage  In 
tbe  verdict  returned,  such  ludgment  will  oe  re- 
versed^nd  a  new  trial  eranted. 

2.  While  there  may  be  cases  where  the  trial 
court  may  properly  reduce  the  amount  of  a  ver- 
dict oa  account  of  some  partioular  fact,  or  on 
stMDB  element  of  damage,  or  for  some  error  in  tho 
computation,  or  when  tbe  reduction  is  occasioned 
by  some  other  snfllcient  reason,  tbe  Judgmeot 
may  be  upheld;  yet  the  general  rule  Is,  when 
the  damages  returned  by  a  Jury  are  so  excessive 
as  to  show  the  verdict  was  rendered  under  the 
influence  of  passion  or  prejudice.  It  will  be  set 
aside,  and  the  questions  la  issne  sabmltted  to  tbe 
Judgment  of  another  Jury. 

(SylUilnu  hy  Simpson,  O.) 

Commissioners' decision.  Errorfrom  dis- 
trict court,  Montgomery  county;  Georqr 
Chanolkk,  .Tudge. 

Kimball  &  (ingtiod,  for  plnlntlR  In  error. 
Joseph  vhaudlert  fur  delcndant  in  error. 

1  Fetltiun  tur  rehearing  pendlns. 
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SiMPEiox,  C.  Thte  was  an  appeal  to  the 
district  coartol  Montgomerycounty  from 
tlie  awnnl  of  commiHsioners,  who  asHesscd 
damaKPS  fur  the  right  ol  way  or  the  rail- 
road curopany  throngta  the  land  of  the  ap- 
pellant. The  case  was  tried  by  a  Jury  at 
the  March  term,  1888,  and  1b  brought  hero 
by  the  railroad  company  to  reverse  cer- 
tain rulings  made  at  the  trial.  The  appel- 
lant claimed  lor  the  particular  land  taken; 
for  damnjces  to  the  entire  tract;  for  the 
Increased  Inconvenience  In  farming;  for  In- 
creased labor  and  expense  In  fencing  and 
maintaining  fences;  tor  Interference  with 
the  natural  drainage;  torcaiiBing  an  over- 
flow of  water  on  certain  portions  of  the 
farm ;  lor  Increased  care,  trouble,  and  ex- 
pense in  handling  stuck;  for  expense's  In- 
curred In  constructing  and  maintaining 

E roper  crosslngB;  for  Increased  labor  In 
andling  eropa  growing  thereon ;  for  th- 
creased  coat  in  cultivating  land  adjoining 
right  ot  way;  for  damage  to  dwelling- 
house  and  oatbuUdings;  tor  rnnafng  Im- 
mediately In  front  thereof  and  making  a 
deep  cut ;  for  destruction  of  hedge  and  ap- 
ple trees,  and  for  depreciation  in  market 
value  by  increased  exposure  to  fire  from 
the  operation  of  the  road.  Before  the 
trial  the  railroad  company  tendered  the 
sum  of  $1,185  and  costs,  which  was  re- 
fused. The  Jury  returned  a  verdict  in.  fa- 
vor of  the  appellant  for  93,327.06. 

The  Jury  returned  answers  to  special  in- 
terrogatories as  follows:  "Question.  1. 
How  many  acres  of  land  does  plaintlH  own 
Id  section  80?  Answer.  One  hundred  and 
flfty-three  acres,  Q.  2.  Does  this  acreage 
include  one-half  of  the  river?  A.  Yes.  Q. 
3.  What  was  the  fair  market  value  per 
acre  ot  this  tract  of  land  Immediately  be- 
fore the  right  ot  way  tor  the  defendant  was 
condemned  across  It?  A.  Fifty  dollars  per 
acre.  Q.  4.  For  what  particular  purpose, 
if  any,  whs  this  tract  Intended  and  used 
by  plaintiff?  A.  Agricultural  and  stock- 
raising.  Q.  B.  How  many  acres  of  this 
tract  were  appropriated  l>y  defendant  for 
Its  right  of  way,  and  what  was  Its  value? 
A.  Seven  and  one-tenth  acres,  at  $50  per 
acre."  "Q.  7.  Immediately  after  the  rail- 
road was  laid  out.  and  the  right  of  way 
appropriated  therefor  across  this  tract  of 
land  tn  section  80,  what  was  the  fair  mar- 
ket value  per  acre  of  the  residue?  A.  For- 
ty dollars  per  acre.  Q.  H.  What  was  the 
fair  market  value  of  the  residue  ot  this 
tract  In  section  80,  In  the  aggregate,  im- 
mediately after  the  condemnation  and  ap- 
propriation ot  their  right  of  way?  A. 
Five  thousand  eight  hundred  and  thirty- 
six  dollars.  Q.  9.  If  you  find  any  damage 
to  this  tract  beyond  the  value  ot  the  land 
taken,  state  particularly  the  Items  of  such 
damage  and  the  amount  of  each  item.  A. 
Inconvenience  and  loss  of  time  In  cultivat- 
ing and  harvesting  crops,  $400.  Q.  10.  Do 
you  And  any  damage  to  this  tract  lu  sec- 
tion 30  outside  of  the  valueof  theland  tak- 
en because  ot  the  inconvenience  In  hand- 
ling stock;  and,  If  yes,  then  how  much, 
and  Is  this  amount  included  In  your 
award?  A.  Yes.  Amount,  $200,  which 
amount  enters  Into  our  award.  Q.  11.  Do 
you  award  any  damage  to  this  tract  for 
additional  fences  required  to  be  built; 
and.  It  so,  tor  what  feacea.  and  how  much 


do  you  allow  for  that?  A.  No.  Q.  13. 
Do  you  allow  any  damage  to  this  tract  of 
land  in  section  30,  by  reason  of  the  rail- 
road embankment  obstructing  the  flow 
of  water,  thereby  overflowing  plalutltr's 
land  outside  ot  the  right  ot  way,  and.  if 
BO,  how  mach?  A.  No.  Q.  13.  If  you  find 
any  damage  resulting  from  such  obstruc- 
tion andc<msequent  overflow,  could  It  not 
be  avoided  by  proper  and  sufficient  open- 
ings through  defendant's  embankments? 
A.  ■--  — .  Q.  14.  Do  yoQ  And  any  dam- 
age to  this  tract  in  section  80  by  reason  ot 
Inconvenience  and  Iobs  of  time  in  plowing, 
planting,  cultivating,  and  harvesting 
upon  the  triangular  pieces  of  ground  on 
cither  side  of  the  railroad ;  and.  It  so,  how 
much  do  you  find,  and  does  that  amount 
enter  into  andform  a  part  of  your  award? 
A.  Yes.  Amount,  $400.  Item  first,  ques- 
tion 9.  This  amount  enters  into  our 
award.  Q.  16.  What  was  the  fair  market 
value  per  acre  of  the  20-acre  tract  In  sec* 
tion  30,  Immediately  prior  to  the  condem- 
nation proceedings  before  referred  to?  A. 
Sixty  dollars  per  acre.  Q.  16.  How  much 
of  this  tract  was  appropriated  by  the  de- 
fendant railroad  for  Its  right  of  way,  and 
what  was  its  fair  market  value  at  the 
time  of  such  appropriation?  A.  One  and 
sixty-three  hundredths  acres,  at  $60  per 
acre,— $97.80.  Q.  17.  How  much  of  this 
tract  Is  south  and  east  of  the  right  of  way 
of  the  railroad,  and  what  was  Its  fair  mar- 
ket value  immediately  after  the  rondem- 
nation  proceedings  and  appropriation  of 
the  right  of  way?  A.  One  and  one-balf 
acres.  No  value.  Q.  18.  What  was  the 
fair  market  value  per  acre  of  that  portion 
of  tbe  30  acres  lying  north  and  west  of  de- 
fendant's right  of  way  immediately  after 
the  condemnation  and  appropriation  ot 
the  strip  to  railroad  purposes?  A.  Twen- 
ty-five  dollars  per  acre.  Q.  19.  Jf  yon  find 
that  portion  of  tbe  20-acre  tract  described 
In  the  last  quration  to  have  depreciated 
In  value  by  reason  ot  the  appropriation  of 
this  right  of  way  and  construction  of  de- 
fendant's road,  does  any  portion  of  that  de- 
preciation result  from  damage  to  the  nat- 
ural building  spot,  and,  if  yes,  how  much 
does  this  amount  enter  into  and  form  a 
part  of  your  award t  A.  Yes;  $35  per  acre 
on  17  acres;  amount.  $595.  Q.  20.  How 
much  land  does  plaintiff  own  In  sec- 
tion 25,  south  of  the  river,  and  east  of  the 
Southern  Kansas  Railroad?  A.  About  35 
acres.  Q.  21.  What  was  the  talr  market 
value  of  this  laud  per  acre  Immediately 
before  the  right  of  way  tor  defendant's 
railroad  was  condemned  and  appropriat- 
ed through  the  tracts  in  sections  30  and 
36?  A.  Fifty  dollars  per  acre.  Q.  22. 
What  Is  the  distance  bfitwoen  defendant's 
railroad  and  the  tract  described  at  the 
nearest  point?  A.  Two  hundred  and  sev- 
enty-five feet.  Q.  23.  Do  you  find  that  the 
land  owned  by  plaintiff  In  section  251b  or 
was  In  any  way  depreciated  lu  value  or 
damaged  by  reason  of  tbe  condemnation 
and  appropriation  of  the  right  of  way  for 
and  construction  of  defendant's  railroad 
through  the  lands  of  plaintiff  In  sections 
SO  and  SB?  A.  No.  Q.  24.  If  you  should 
answer  the  Inst  question  in  the  negative, 
tbe  following  question  need  not  be  an- 
swered: What  Is  the  amount  of  sncb 
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damage?  State  particularly  the  Items 
thereof,  and  the  amoont  of  each  ol  thnie. 

A.   .    Q.  25.  Do  you  allow  any  dam- 

agee  to  any  of  the  land  deacribed  tor 
smoke,  dtrt,  nolee,  or  Jarrlnff  of  sronnd, 
caused  by  passing  trains;  and.  If  so,  does 
this  amount  so  allowed  enter  Into  your 
award?  A.  No.  Q.  26.  In  estimating 
the  value  of  the  land  taken,  do  you  include 
in  its  the  value  of  any  fenoii^  which  was 
then  on  the  land  taken  for  defendant's 
rlRht  of  way?  A.  No.  Q.  27.  Do  you  al- 
low damages  to  any  of  the  land  dncrlbed 
by  reason  of  Increased  danger  of  flrecansed 
by  the  negligent  eeuape  of  sparlis  and  cin- 
ders from  the  locomotives  of  defendant  in 
the  operation  of  its  road,  and,  if  yes,  does 
the  amount  allowed  enter  into  your 
award  T  A.  No.  Q.  28.  Which  way  does 
plaintiff's  house  front,  and  Is  there  any 
public  highway  on  that  aide  of  the  20-acre 
tract?  A.  Honlih.and  nohtghway.  Q.  29. 
Do  yon  allow  anything  for  increased  dan- 

ferto  stock,  caused  by  the  n^llgence  of 
efendant's  employes  in  the  operation  of 
Its  road;  and.  If  yes,  does  that  amount 
enter  Into  your  award  ?  (Refused,  and  ex- 
cepted to  by  defendant.)  A.  .  Q.  80. 

Do  you  atlf»w  anything  for  Increased  bas- 
ard  to  animals,  teams,  or  stock  caused  by 
b^ng  frightened  by  defendant's  trains  of 
cars ;  and,  if  yes,  do  yon  include  that  in 
your  award?  A.  .  (Refused  and  ex- 
cepted to  by  defendant.)  Q.  31.  Was  it  a 
part  of  the  plan  of  construction  of  the  de- 
fendant's road  across  that  tract  in  section 
80  to  put  In  an  nuder-pasa  forstock^aboat 
HOO  feet  west  of  the  rfver  bridge?  A.  No; 
it  not  being  shown  on  profile  or  map.  Q. 
S2.  Were  the  comnilssionera  for  thedefend- 
ant's  right  of  way  Informed  of  this  plan  by 
the  engineer  having  in  baud  the  construc- 
tlon  of  said  road,  and  did  they  take  it  into 
conslderatton  in  tlietr  assessment  of  dam- 
ages thereto?   A.   .    (Refused  and 

excepted  to  by  the  defendant.)  Q.  8S. 
Are  ihose  plans  being  carried  out  In  the 
construction  of  defendant's  road  across 
said  tract  in  section  30?  A.  No  evidence 
that  It  is.  Q.  34.  Do  you  take  that  into 
your  consideration  in  yourHward,and  as- 
sess your  damage  to  that  land  on  the  the- 
ory that  such  pass  is  now  or  la  to  be 
made?  A.  No." 

The  following  is  a  part  of  the  final  Judg- 
ment of  the  court:  "And  the  court  finds 
from  said  general  award  of  the  Jury,  and 
their  answers  to  the  spet-iBl  queRclons, 
that  the  amount  of  platntlH's damages  lor 
the  actual  value  of  the  Rtrlp  of  land 
appropriated  by  the  defendant.  100  feet 
wide,  through  plaintiff's  premises,  name- 
ly, all  of  the  south-east  quarter  (J^)  of 
section  twenty-five,  (25,)  south  of  tlie 
VerdigriH  river,  and  east  of  the  Southern 
Kansas  Rallroa'l,  and  the  north  half  iji^) 
of  the  north-east  quarter  (Xl  «t  Lhe  north- 
east qoarter  of  section  thirty-six,  (36;) 
all  in  townahlp  thirty-foor  (34)  snnth,  of 
range  sixteen  (IH)  east.  Also  all  of  lots 
ten  (10)  and  eleven  (11)  and  that  portion 
()f  lot  twelve  (12)  west  of,  and  all  of  lots 
eight  (H)  and  nine  (»)  south  of  the  Verdi- 
gris river,— el!  In  section  thirty.  (80,)  In 
township  thirty-four  (84)  south,  range 
seventeen  (17)  east,  In  Montgomery  coun- 
ty, Kansas;  and  for  the  consequential 


diminution  In  value  of  the  remaining  por- 
tion of  plaintiff's  said  land  In  said  sections 
thirty  (30)  and  thirty-alx  (36)  aforesaid, 
and  for  the  value  of  bolldlags  and  other 
Improvements  onsnld last-named  tracts  of 
land,  and  for  all  other  damages  sustained 
by  the  plaintiff  by  reason  of  defendant's 
appropriation  of  its  said  right  of  way 
through,  upon,  and  across  said  last-named 
tracts,  and  the  Intei-eet  thereon  from  the 
date  of  the  appropriation  of  said  strip  of 
land  to  be  said  sara  to  which  the  court 
reduced  theaward  of  the  jury  as  aforesaid. 
It  is  therefore  by  the  court  considered,  or- 
dered, and  adjudged  that  the  said  award 
of  damages  and  assessment  of  the  tiondem- 
nation  commissioners,  from  which  the 
plaintiff  Appealed  in  this  case,  made  to  the 
plaintiff  and  against  the  defendant  for  its 
right  of  way  of  100  feet  wide  through  plain- 
tiff's said  premises,  be  revised,  enlarged, 
corrected,  and  increased  to  said  sum  of 
$2,689,  and  that  the  general  award  of  the 
Jury  hei-eln  be  modified,  reduced,  and  de- 
creased to  said  amount,  which  amount 
shall  draw  interest  from  the  date  of  the 
award  of  the  Jury  at  the  rate  of  7  per  cent, 
per  annum,  which  said  amount,  with  in- 
terest as  aforesaid,  shall  stand  in  the  place 
and  Id  lieu  of  the  award  of  the  said  com- 
missioners appealed  from  as  aforesaid  by 
plaintiff,  and  in  the  place  of  the  award  of 
the  Jury  as  aforesaid,  and  shall  be  paid  by 
the  defendant,  its  sufcessors  or  assigns,  to 
the  plaintiff,  the  owner  of  said  above-de- 
scribed premises,  before  thedefendant  shall 
appropriate  said  strip  as  aforesaid,  and 
before  It  shall  have  the  possession  thereof ; 
and  plaintiff  shall  hare  and  recover  of  and 
from  the  defendant  herein  the  coats  of 
this  action  as  a  personal  Judgment  against 
the  defendant,  taxed  at  t2SS.05,  for  which 
execution  is  awarded."  The  trial  court 
denied  a  new  trial,  but  reduced  the  verdict, 
Rgalnst  the  consent  of  the  land-owner,  to 
$2,5S9,  and  rendered  Judgment  for  that 
amount. 

The  land  through  which  the  railroad 
secured  the  right  of  way  consisted  of  a 
large  tract  of  rich  bottom  soil.  The  par- 
ticular part  Injured  by  the  location  of  the 
road  and  the  construction  of  the  track 
was  south  of  the  Vertligrls  river  and  east 
of  the  track  of  the  Southeni  Kansas  Rail- 
road. The  farm  was  used  for  stock  and 
agricultural  purposes.  The  evidence  fairly 
bIiowb  that  It  was  the  tieat  farm  for  gen- 
eral affrlcultnral  purposes  In  that  neigh- 
borhood. The  only  qupntlonp  thiit  we  t-jin 
consider  and  that  are  fairly  raifipd  by  the 
motion  for  a  new  trial  and  the  record 
are:  l^'trat,  that  the  award  Is  not  sus- 
tained by  sufficient  evidence;  sfconft,  that 
SHid  award  Is  In  conflict  with  and  against 
the  SDeciaifindlngK  of  thejnry;  third,  t\i&t 
said  award  Is  excessive,  and  the  damages 
appear  to  have  been  given  under  the  Influ- 
ence of  passion  and  prejudice;  /oart/i,  er- 
rors of  law  occurring  daring  the  trial  and 
excepted  to  at  the  time. 

1.  Conslderingtheseassignmentsof  error 
in  their  order.  It  may  be  said  of  the  first 
that  there  Is  some  evidence  to  sustain  the 
award. 

2.  There  are  some  things  in  the  record 
that  tend  to  show  that  the  Jury  were  act- 
uated by  passion  and  prejudice.   We  are 
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not  anmlndral  of  the  fact  that  the  general 
diBpositluii  uf  inrora  In  this  claw  of  caBW 
la  to  award  liberal  cuinpenHatlon  to  land- 
owners lor  the  land  taken  from  their  (arms 
for  railroad  purposee,  and,  8o  lonfc  as  that 
liberality  does  -Jot  run  to  excees,  or  is  not 
caused  bypasHion  or  prejudice,  we  will  nut 
Interfere.  But  in  thin  case  there  la  hardly 
an  Item  of  depreciation,  or  an  element  of 
damage,  but  has  been  assesBed  by  the  >ur7 
at  tlie  very  highest  estimate  placed  upon 
It  by  the  most  extreme  witness.  A  gen- 
eral average  of  the  opinion  of  the  various 
witnesses  is  the  t)etter  rule,  and  generally 
results  in  substantial  justice,  and  is  a  clear 
indication  oT  the  absence  of  passion  ur 
prejudice.  Apart  from  the  evident  dtspu- 
fritlon  of  the  Jury  to  adopt  the  highest  and 
most  extreme  estimate  of  value,  deprecia- 
tion, and  damage,  the  action  of  the  trial 
court  reducing  the  award  as  returned  by 
the  jury  from  *3.327.08  to  $2,589  is  to  be  re- 
garded as  very  euggestive  of  the  fact  that 
the  Jury  was  Influenced  by  paRsion  and 
actuated  by  prejudice  In  returning  an  ex- 
cessive verdict.  We  have  searched  the  rec- 
ord In  vain  to  discover.  If  possible,  the 
reason  that  Induced  or  the  motive  tliat 
controlled  the  trial  judge  in  the  reduction 
of  the  verdict.  It  may  have  seemed  to  him, 
as  it  does  to  us,  that,  taking  Into  consid- 
eration all  the  lauts  established  by  the 
evidence,  the  mere  size  of  the  verdict  creat- 
ed a  conviction  that  It  was  too  large.  If 
this  Is  so,  he  oufirht  to  have  set  aside  the 
verdict,  and  granted  a  new  trial,  rather 
than  have  attempted  to  substitute  his 
Judgment  for  that  of  the  Jury.  The  rail- 
road company  Is  entitled  to  have  a  fair 
estimate  of  damages  made  by  an  Impar- 
tial Jury,  and  we  have  grave  doubts  as  to 
whether  there  has  been  a  due  observance 
of  its  leiral  rights  in  this  respect.  While  It 
appears  to  us  that  the  award  of  the  Jury 
is  excessive,  it  Is  not  the  function  of  the 
court  to  say  how  much.  The  amount 
ought  to  be  determined  by  a  fair  and  im- 
partial Jury,  without  prejudice  or  pas- 
sion. All  we  can  do  In  such  a  case  is  to 
aee  that  the  jury,  in  making  an  award  In 
a  ease  like  this,  are  not  influenced  by  sym- 
pathy, feeling,  or  prejudice,  and  do  not  go 
hevond  what  is  a  fair  cumpensatlon. 
Efiiirond  Co.  v.  Brown,  26  Kan.  44;l.  Go- 
iuK  liHc-k  again  to  the  reduction  of  the 
verdict  by  the  trial  court.  It  does  not 
affirmatively  appear  from  the  record  that 
the  sum  of  $738.0K,  that  was  deducted 
from  tlie  verdict  of  the  jury,  was  on  ac- 
count of  the  Jury  taking  into  considera- 
tion some  element  of  damage  not  existing 
in  the  case,  or  on  account  of  some  error  in 
Computation,  or  some  other  error  occur- 
ring a  t  the  trial.  According  to  the  special 
findings  of  the  jury,  the  value  of  the  land 
taken  and  the  damafrc  to  the  remainder 
of  the  tract  aggregated  $2,5{K>.80,  aud  this 
sum  comes  very  close  to  the  verdict  as 
modified  by  the  trial  court;  but  we  can- 
nr)t  presume  that  all  the  other  eletiients  of 
damage— some  of  which  were  sustained 
by  evidence  at  the  trial— would  he  arbi- 
trarily excluded.  Hence  the  conviction 
grows  stronger  that  the  trial  Judge  re- 
duced the  verdict  because  he  thought  that 
It  was  so  excessive  that  It  must  have  been 
glvea  under  the  influence  of  paaslon  and 


pr^Ddloe.  It  may  be  that  cases  will  arise 
where  the  verdict  aad  special  fludings  will 
show  some  particular  fact  or  some  ele- 
ment of  damage  which  would  authorize 
the  trial  Judge  to  reduce  the  amount 
thereof,  and  that  In  such  a  case  the  Judg- 
ment rendered  upon  the  reduced  verdict 
would  be  allowed  to  stand;  but  the  gen- 
eral rule  is,  when  the  damages  are  so  ex- 
cessive as  to  show  that  the  verdict  is  ren- 
dered under  the  influence  of  passion  or 
prejudice,  It  should  be  set  aside,  and  the 
questions  In  dispute  submitted  to  the  judg- 
ment of  another  jury.  The  reason  for  this 
is  that  the  parties  are  entitled  to  the  Judg- 
ment of  a  fair  and  Impartial  Jury,  and  the 
Judgment  of  the  trial  court  ought  not  to 
be  eubstitufed  for  that  of  a  Jury;  for.  if 
such  a  rule  would  be  recognized  and  main- 
tained, the  trial  by  Jury  in  such  cases 
would  be  practically  denied.  See  the  cas^s 
of  Railway  Co.  v.  Hand,  7  Kan.  380;  Rail- 
road Co.  V.  Cone,  37  Kan.  567. 15  Pac.  Rep. 
499;  Stelnbachel  v.  Wright.  43  Kan.  H07. 
23  Pac.  Bep.  tiGO:  Casstn  T.  Delany.  38  K. 
T.  178.  Another  very  good  reason  for 
granting  a  new  trial  in  sucb  a  case  Is  that, 
when  the  verdict  of  a  Jury  Is  tainted  by 
passion  or  prejudice,  the  court  cannot  sep- 
arate that  part  of  the  verdict  that  la  so 
tainted  from  the  other  part,  even  in  a  cfls& 
where  the  record  shows  that  the  prevail- 
ing party  oagfat  to  recover.  In  this  case 
it  appears  to  ua  that  the  plaintiff  below 
was  entitled  to  a  verdict  for  a  sum  In  ex- 
cess of  that  allowed  by  the  award  ai;>- 
pealed  from ;  but  when  we  agree  with  the 
trial  court  that  It  ought  tobereduced, 
that  In  fact  the  verdict  was  for  too  much, 
the  only  remedy  that  ought  to  be  applied 
to  this  particular  case  is  to  grant  a  new 
trlnl.  ft  Is  a  case  that  comes  peculiarly 
within  the  province  of  a  jury  to  deter- 
mine, and,  as  a  matter  of  legal  right,  either 
party  is  entitled  to  a  Jury  trial,  and  ought 
nut  to  be  compelled  to  abide  by  the  Judg- 
ment of  a  trial  court.  For  these  reasons 
we  are  compelled  to  reverse  the  Judgment. 
The  other  errors  assigned  are  serious,  bat, 
as  the  case  must  be  reversed,  it  is  not  uer- 
essary  to  pass  upon  them,  as  they  may 
not  arise  on  another  trial.  It  is  recom- 
mended that  the  Judgment  be  reversed, 
and  a  new  trial  ordered. . 

Per  Curiam.  It  Is  so  ordered;  all  the 
Justices  coucnrring. 


(«  Kan. !«} 

Jarvib  Conklw  MonTOAOB  Tri'st  Co.  t, 

Sl'TTON-  fit  Hi. 
(Supreme  Cmtrt  of  Kanscu.   April  11,  1891.) 

MBCHA?nCB'  Liens— PLBADISa—PETtTIOK — ^Evi- 
DBNCB — Title  of  DsrBKUANT  in  Laxd. 
1.  Where,  In  a  case  for  the  foreclosure  of  a 
Men  for  material  fumtsbed,  there  la  no  allegation 
on  the  body  of  the  petition  that  the  contract  to 
furnish  materials  was  with  the  owner,  but  the 
petition  refers  to  the  lion  statoment  as  attacbed 
thereto,  and  as  a  part  thereof,  and  said  lien  state- 
ment  clearly  shows  the  contract  to  furnish  ma- 
terial was  with  the  owner,  held,  that  the  peti- 
tion sufficiently  shows  chat  the  contract  was  with 
the  owner. 

3.  A  petition  insnch  a  ease,  which  states  that 
the  pl^tiff  furnished  lumber  and  materials  to 
the  amount  of  tSST.SS,  auilloiently  states  the  value 
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of  sitcb  lamber  and  materials  without  any  furtliei' 
all^ation  of  value. 

S.  Evidence  examined,  and  held  snfflcient  to 
sastain  the  flodiug  of  the  court  that  the  contract 
for  furoishing;  maiorial  was  with  the  owners  of 
the  land  upon  whic;h  the  building  was  erected. 

4.  To  obtain  a  Hen  for  matei-lal  furnished, 
under  pura<fraph  Gen.  St.  I8Sy,  it  is  not  nec- 
essary to  show  that  the  party  to  whom  the  mate- 
rial was  furnished  had  a  complete  title  when  the 
contract  for  the  material  was  made.  It  Is  sufll- 
cicut  if  at  that  time  he  has  equitable  title. 
(_tiylUU>u9  by  Strang,  C.) 

Commiafllonere*  decision.    Error  from 

district  court.  Eice  county ;  Anbki^  K. 
Ci-AKK,  Judge. 

A.  M.  LsmJey,  A.  L.  Perry,  BLiui  Albert  Per- 
ry.  for  plaintiff  in  error.  C.  J*.  Foley,  lor 
UefciidautB  in  error. 

Stbaxo,  C.  ThlR  was  an  action  to  for^ 
clonecertain  uiechonice'  and  mu  terial-oien's 
liens.  The  Jurvis  Conlflin  MortKaKoTniut 
Company  filed  a  cruso-petition,  setting  up 
a  cause  of  action  on  u  note  and  morteafi^e 
aj^rninst  the  dcfendaats  ByerH  and  Tuttle, 
owners  of  the  property  described  In  the 
petition  «>(  the  plalntiffa  below,  and  claim- 
ing a  llitn  upon  tlie  premlsea  prior  to  the 
other  liens  sought  to  be  foreclosed.  The 
issue  was  thus  joined  between  the  parties 
claiming  liens  upon  tlie  property  as  ma* 
terlal-mon  and  mechanics  on  one  side,  and 
the  holder  of  the  mortgapre  lieu  on  the 
other,  to  determine  whose  liens  were  first. 
The  case  was  tried  by  t)ie  court,  wbicb 
found  in  farorof  Sutton  &  Murphy  agaltiHt 
the  owners  of  the  premises  for  the  amount 
ot  the  materia)  furnUhed  by  them ;  and  for 
the  dcft^ndant  Tarr  against  them  for  the 
amount  u(  bis  claim  as  a  mechanic;  and 
also  in  favor  of  the  Jarvls  Conklin  Mort- 
gage Trust  Corapauy  against  the  same 
defendauts  for  tbo  amount  of  their  claim. 
Tbe  court  ordered  a  foreclosure  and  sale 
of  tbe  premises  de8crll>ed  In  the  petition 
and  crosa-iwtltlon.  Tbe  cou rt  f u rt lier 
found  that  the  liens  of  Sutton  &  Murphy 
and  J.  W.  Tarr  were  ol  equal  rank,  and 
superior  to  the  mortgage  liea  of  the  Mort- 
gage Trust  Company,  and  ordered  the 
proceeds  of  the  sale  to  be  applied  first  to 
the  payment  of  the  costs  of  the  case;  sec- 
dod,  to  the  paymeat  of  the  iudgmeuts  ol 
Sutton  Sc  Murphy  and  Tarr;  and  the  bal- 
ance, it  any,  applied  to  the  payment  ot  the 
Judgment  of  the  Mortgage  TruHt  Com- 
pany; and  tbe  overplus,  if  any,  to  be 
turned  over  to  Byers  and  Tuttle.  the  own- 
ers of  tbe  premises.  The  Jarvis  Conklln 
Mortgage  Trust  Company  objected  to  the 
decree  of  the  court,  and  excepted.  Tbey 
filed  a  motion  for  a  new  trial,  wiilcli  was 
overruled,  upon  which  they  bring  tbe  case 
here,  and  allege  for  errors,  flrRt.  that  the 
roprt  erred  in  overruling  the  objection  to 
the  reception  cfevidenceunder  the  petition 
in  the  case  upon  the  ground  that  it  did 
Qotutate  [acts  sufficient  to  constitute  a 
cause  ot  action.  The  particular  defect 
pointed  out  in  the  petition  is  an  alleged 
failure  to  state  therein  that  the  contract 
for  inrnlshing  themateriul  was  made  with 
the  owners  of  the  premises  upon  which  the 
building  was  to  be  ei-eutcd.  There  is  no 
statement  to  that  effect  in  the  body  of  the 
petition;  bnt  the  lien  statement  of  the 
plaintiff  is  attached  to  Its  petition  as  a 


part  thereof,  and  therein  It  Is  alleged  that 
the  contract  was  with  i3yers  and  Tuttle* 
and  that  tbey  are  the  owners  of  the  prem- 
ises. We  think  (his  Is  sufflcientas  against 
a  demnn-er  or  general  objection  to  evi 
dence  under  tiie  petition.  There  was  no 
motion  to  make  the  petition  more  definite. 
The  next  complaint  is  that  the  petition 
doeH  not  allt-ae  that  the  materials  fur- 
nlKliPd  were  of  any  value.  The  petition 
says  the  plain  tiff  furnished  material 
amounting  to  *5;i7.93,  but  does  not  add 
any  further  allegation  of  value.  We  think 
thf  statement  tlmt  the  plaintiff  furnlBhed 
material  to  the  amount  of?537.!)3l8  asuffi- 
cient  statement  of  value.  Tbe  pluintlH 
says  the  court  below  ought  t()  have 
granted  a  new  trial  because  there  was  no 
sufficient  evidence  toBustain  the  judgment. 
If  there  was  any  proper  evidence  ui>on  all 
the  questions  at  issue,  the  judgment,  un- 
der the  rule  o(  this  court,  should  be  af- 
firmed. The  particular  failure  of  proof 
here  alleged  la  that  there  was  no  evidence 
that  the  contract  lor  the  material  fur- 
nished was  with  the  owner  or  owners  of 
tbe  lots  upon  which  the  building  was 
erected.  The  evidence  shows  that  thceou- 
tract  was  with  J.  F.  Byers,  and  that  the 
material  was  "charged  to  Ityera,  or  to 
Byers  and  Tuttle."  Byers  and  Tuttle 
were  partnere  at  the  time  the  material 
was  ptircbaaed,  and  It  was  purchased  for 
tbe  partnership.  The  partnerablp  erected 
the  building.  The  evidence  upon  the  ques- 
tion of  ownership  was  somewhat  uncer- 
tain. But  there  was  some  evidence  tend- 
ing to  prove  that  the  contract  was  with 
the  owners  of  tbe  premleee  on  which  the 
building  was  erected;  and,  the  district 
judge  having  found  that  it  was  Hufiicient, 
this  court  will  not  disturb  such  finding. 
It  Is  also  said  that  Byers  and  Tuttle  were 
not  the  owners  of  tbe  lots  on  which  the 
building  was  erected  at  tbe  time  the  ma- 
terial was  contracted  for.  This  conten- 
tion is  technically  true.  But  Byeis  and 
Tuttle  had  examined  and  priced  tbeuelota, 
together  with  ot^iers  belonging  to  tbe 
aanie  party,  before  making  tbe  contract 
for  the  material  in  controversy.  They  in- 
tended buying  some  of  the  lots  looked  at 
and  priced  upon  which  to  place  the  build- 
ing subsequently  erected  by  them.  They 
had  not  notified  the  owner  of  the  lots  that 
they  would  take  these  particular  lots,  at 
the  time  when  they  contracted  for  the  ma- 
terial, bnt  they  must  have  decided  in  their 
own  minds,  because  Byers  told  Sutton 
whore  to  deliver  Ihe  lumber.  Tlie  ma- 
terial-men commenced  the  delivery  ot  the 
lumber  on  these  lots  a  few  days  after  they 
contracted  to  deliver  it.  Some  of  the  evi- 
dence bIiowh  that  the  building  was  begun 
on  puiii  lots  Rs  early  aa  tlie  21at  of  Jan- 
uary, 1S.S7,  only  a  few  dnys  after  the  con- 
tract for  muterUilwoH  entered  into.  Byers 
and  Tuttle  followed  up  their  election  to 
take  the  particular  lots  in  controversy  by 
completing  their  title  thereto,  and  ob- 
tained a  deed  February  23,  1SS7.  Para- 
graph 4733  of  the  General  Statutes  of  1HS9 
provlde8tliat"nny  person  who  shall,  under 
contract  with  tbe  owner  of  any  tract  or 
piece  of  land,  or  with  tbe  trustee,  agent, 
husband,  or  wife  of  audi  owner.  lurnisli  ma- 
terial fur  the  erection,  alteration,  or  repair 
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of  any  bntldlnKiImproTenient.orBtnictare 
thereon,  *  *  *  shall  have  a  Ilea  upon 
the  whole  of  aald  piece  or  tract  of  land, 
the  bnlldlog  and  appurtenances,  in  the 
maDoer  herein  proridt-d  for  the  amount 
doe  to  him  foraacb  material. "  To  obtain 
a  Hen  under  tbla  paragraph  we  do  not 
think  Itnei^eseary  thatthe  penion  to  whom 
the  material  la  furnished  should  have  a 

gerfect  title  to  the  land  upon  which  the 
uildlng  or  Improvements  are  tobeerected 
at  the  time  of  making  the  contract  for  the 
material.  It  Is  sufficient  If  at  that  time 
he  has  equitable  title.  Byers  and  Tuttle 
perfected  their  title  on  February  23, 1887. 
The  material  waa  delivered  in  January, 
February,  and  March  of  that  year.  The 

Earties  who  contracted  for  the  material 
eca me  the  owners  of  the  lots,  and  a»ed 
the  material  In  a  building  upon  these  lots; 
therefore  the  material-men  have  their  lien 
aa  claimed.  Seiti  v.  Railway  IJo.,  16  Kan. 

140;  Phil.  Mech.  Liens,  (2d  Ed.)  S  81-  This 
case  iB  different  from  Lumber  Co.  v. 
Kch welter*  (Kan.)  25  Pac.  Uep.  692,  recently 
decided ,  beca  uae  there  the  purchasers  of  the 
material  had  no  legal  or  equitable  estate 
In  the  lots  upon  which  the  house  was 
erected.  We  do  not,  therefore,  think  the 
objection  that  Byers  and  Tuttle  were  not 
the  owners  of  the  land  upon  which  the 
building  was  erected,  and  upon  which  the 
Hen  for  the  material  was  claimed,  is  good, 
especially  as  the  mortgage  Hen  did  not  at- 
tach thereto  until  several  days  after  the 
title  was  complete  in  Byera  and  Tuttle, 
and  after,  as  we  believe  under  the  law,  the 
right  of  the  material-men  had  attached 
thereto.  We  hare  examined  the  Judgment 
of  the  court;  and,  while  it  Is  not  as  full 
and  formal  u  It  might,  and  perhaps 
should  have,  been,  we  do  not  think  there 
Is  any  prejudtclalerrortherein.  We  recom- 
mend that  the  Judgment  of  the  court  be- 
low be  affirmed. 

Per  Cdbiau.  It  ta  ao  ordered ;  all  the 
InsticeB  concurring. 


(46  Kan.  802) 

EzGEuioB  Manot'o  Co.  t.  Botle  at  a/. 

dSuprtm*  CMirt     Kanaat.  April  11,  Un.) 

Lbtt  or  ExaoDTioK— PaiORiTT  or  Libr— lUtTDitH 
or  BBBRirv— AmsDHSXTt. 

1.  Id  b  proceeding  to  determine  snd  adjust 
th*  prloritlea  of  certain  llensexistingagainat  the 
real  property  of  a  debtor,  it  was  found  that  sn 
execution  had  been  taken  out  od  the  Judgment 
first  rendered  within  one  year  after  lt»  rendiUon, 
and  levied  upon  laad  subject  to  a  mortgage;  but 
it  was  erroneously  appraised  by  ^eluding  tbe 
amount  of  the  mortg^e  debt,  and  the  execution 
creditor  directed  tbe  sheriff  not  to  advertise  and 
sell  under  the  illegal  appraisement.  The  levy 
was  made  upon  tbe  whole  estate,  and  not  upon  a 
mere  equitable  interest.  Within  the  snoceeding 
year  otno:  Judsments  were  obtained,  and  the  pro- 
oeeding  to  suDject  the  mortgaged  land  of  tbe 
debtor  to  the  payment  of  the  liens,  and  to  deter- 
mine the  respective  priorities  of  the  same,  was 
b^gun  and  tried,  field,  that  the  existence  of  a 
mmtgage  upon  tbe  land,  or  the  illegal  appraise- 
ment of  the  same,  or  the  direction  of  the  execu- 
Hoa  ondltor  to  the  sheriff  not  to  advertise  and 
aell  under  aocb  aj^raisement,  did  not  Invalidate 
the  levy,  but  the  levy  ai  made  preserved  the 
preference  and  priori^  of  tbe  llm  of  the  Judg- 
ment first  rendered. 

%,  Dorlag  the  trial  ttwM  asonlalaed  that 


the  sheriff  had  neglected  to  sign  his  return  made 
upon  tbe  execution,  and  the  court  allowed  him 
to  amend  by  signing  bis  name  thereto,  field  not 
error. 

8.  In  the  answer  of  the  judgment  creditor 
who  obtained  the  Judgment  firat  rendered,  the 
fact  that  a  levy  had  been  made  was  not  stated, 
and  during  the  trial  the  court  permitted  him  to 
amend  aud  plead  and  prove  the  levy  that  was 
made.  Held,  that  tbe  court  did  not  abuse  Its  dis- 
cretion in  allowing  the  amendment,  and  the  faot 
that  the  amendment  was  not  formally  written 
out  after  it  was  allowed  is  not  saflhdMd  groimd 
tcv  a  reversal. 
(SyUaimt  try  the  Court.  > 

Error  from  district  court,  Butler  coub- 
tj;  A.  L.  Redden,  Judge. 

F.  L.  Jones,  for  plaintiff  In  error,  tlog^ 
aton,  Hamilton,  Fuller  A  CobhUonttor  &- 
fendants  in  error. 

Johnston,  J.  This  is  a  proceeding  to  re- 
view an  order  of  tbe  district  court  distrib- 
uting among  the  creditors  of  £.  C.  Boyle 
&  Co.  the  proceeds  arising  from  a  Judicial 
sale  of  tbe  debtors*  property.  In  1885,  E. 
C.  Boyle  ft  Co.  were  engaged  in  the  bard- 
ware  trade  at  Augusta,  Kan.,  and  were 
largely  Indebted  to  numerous  creditors, 
among  whom  were  Deere,  MananrftCo. 
and  tbe  Exeelalor  Manufacturing  Com> 
pany.  On  November  16. 1885,  Deere,  Man> 
sur  ft  Co.  obtained  several  Judgments 
against  E.  C.  Bojte,  which  In  tbe  aggre- 
gate amounted  to  over  91,200.  Abstracts 
of  the  Judgments  were  filed  In  tbe  office  of 
the  clerk  uf  the  district  court,  and  on  No- 
vember 8, 1886,  and  before  any  JudgmraitB 
were  rendered  In  favor  of  the  other  cred- 
itors of  E.  C.  Boyle,  Deere,  Mansur  ft  Co. 
caused  executions  to  be  Issued  upon  their 
several  Judgments,  and  in  their  behalf  it 
is  claimed  that  thene  executions  were 
levied  upon  the  real  estate  of  E.  C.  Boyle  ft 
Co.  on  November  6,  1886.  On  December 
20,  188B,  two  others  of  tbe  creditors  <A 
Boyle  reeoverpd  Judgments  against  him, 
and  during  tbe  January  term,  1887,  of  the 
dlstrictcourt.  the  Excelsior  Hannfacttiring 
Company  and  the  remaining  creditors  re> 
covered  judgments  against  Bnyle  In  tbe 
district  court.  Boyle  was  then  the  owner 
of  real  estate  In  the  town  of  Augusta, 
upon  which  the  executions  of  Deere, 
Mansnr  A  Co.  were  claimed  to  havel>een 
levied,  and  against  which  there  was  a 
mortgage  In  favor  of  the  Farmers'  State 
Bank.  On  April  8.  1S87,  the  Farmers* 
State  Bank  brought  an  action  In  the  dls- 
tHct  court  to  subject  certain  real  estate 
of  E.  C.  Boyle  to  the  satisfoetlou  of  tb^ 
Judgment,  and  to  adjust  and  establish  Xhe 

{)riority  of  liens  of  the  mortgagees  and 
udgment  creditors,  and  all  the  creditors 
claiming  an  Interest  In  the  real  estate 
were  made  parties  defendant.  On  July  15, 
1887,  a  trial  of  this  action  was  bad,  and 
the  court  found  the  dates  of  the  rendering' 
of  the  several  Judgments  against  E.  C. 
Boyle,  and  also  found  that  tbe  mortgage 
Hen  of  the  Fnrmers' State  Bank  wasa  first 
and  paramount  lien  on  the  real  estate  bi 
question,  and  decreed  a  tureclosnre  and 
sale  of  tbe  property ,  and  that  tbe  pro> 
ceeds  of  sale  should  be  applied— ^rst,  to 
the  payment  of  costs;  irecoarf,  to  tbe  satis- 
faction of  tbe  mortgage;  and  that  tba 
balance  ihonld  be  brooKht  Into  toort  to 
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await  Its  further  orders.  The  coart  did 
not  at  that  time  undertake  to  eBtablish 
tbe  prluritles  of  the  liens  of  the  ]ud)2:meDt 
creditors.  In  purHuance  to  the  decree,  the 
property  was  sold  for  $1,600.  From  this 
Bum  the  mortgage  lien  of  the  Farmers* 
State  Bank  was  paid,  with  costs,  which 
eft  a  balance  in  the  hands  of  the  sheriff  of 
(651.20.  On  December  21, 18»7,  application 
was  made  to  the  coart  for  a  diatribatlon 
of  the  surplus  proceeds  among  tho  Judg- 
ment creditors,  accoi*dlng  to  their  respect- 
ive priorities.  Upon  the  hearing  of  this 
application  It  was  conceded  by  alt  that 
Deere,  Mansur  &  Co.  obtained  a  flrat  Judg- 
ment against  £.  C.  Boyle,  which  was 
dated  November  16. 1886.  and  that  an  ex> 
ecution  was  issued  thareon  November  8, 
ViW.  They  then  offered  in  evidence  their 
■everat  executions  Issued  on  the  date  last 
named,  and  upon  which  they  claimed  that 
a  levy  had  been  made  upon  the  real  estate 
of  Boyle.  An  objection  was  made  to  the 
reception  of  a  certain  execution,  and  the 
return  of  the  sheriff,  becanse  It  appeared 
that  the  return  bad  not  been  signed  by 
any  one.  Deere,  Mansar  &  Co.  then  asked 
leave  of  the  court  to  permit  the  sheriff  to 
amend  his  return  on  the  execution  by 
signing  the  same,  which  the  court  al- 
lowed. A  further  objection  was  made  be- 
cause the  answer  filed  by  Deere,  Mansar  & 
Co.  In  tbe  action  did  not  show  that  a  levy 
bad  been  made,  and  also  that  the  real  es- 
tate was  not  sabjeet  to  levy  and  sale  upou 
execution,  for  the  reason  that  the  stat- 
utes provided  another  and  different  rem- 
edy. The  court  permitted  the  answer  to 
t>e  amended,  but  the  amendment  was 
never  actually  made.  After  hearing  all  tbe 
teetimoay,  tbe  court  made  an  order  of 
distribution,  providing:  First,  for  pay- 
ing the  costs  of  the  action ;  second,  for  tbe 
aatisfactlon  of  the  Judgment  of  Deere, 
MauKur  &  Co..  upon  which  execution  was 
Issued  and  levied  upon  the  property  sold ; 
and,  third,  that  the  remainder  should  be 
applied  to  the  satisfaction  of  thd  Judg- 
mentof  the  Excelsior  Manufacturing  Com- 
pany. 

Did  the  court  err  in  allowing  the  sheriff 
to  amend  bis  return  and  in  permitting 
Deere,  Mansur  Sc  Co.  to  amend  their  an- 
swer? The  courts  are  vested  with  a  large 
discretion  In  allowing  amendments  to 
process  and  pleadings,  and  unless  there 
has  been  a  clear  abuse  of  discretion  the 
ruling  of  tbe  court  will  not  he  disturbed. 
Tbe  failure  of  tbe  sheriff  to  sign  his  return 
to  the  execution  Is  an  amendable  defect. 
The  levy  had  been  actually  made,  and  It 
was  proper  tu  permit  an  amendment  In 
conformity  with  the  facts.  There  was  no 
attempt  to  supplement  or  affect  the  levy, 
bnt  the  amendment  related  only  to  the 
evidence  of  the  lervy  that  was  actually 
made:  "and,  generally,  amendments  are 
permlseihle  when  they  simply  run  to  per- 
fectinir  the  proof  of  a  service  which  was  In 
fact  made."  Wllkine  v.  Tourtellott,  28 
Kan.  884;  Klrkwood  v.  Reedy,  10  Kan. 
45S.  Neither  do  we  think  that  the  court 
abuaed  Ita  discretion  In  permitting  the  an- 
swer to  be  amended.  The  trial  had  not 
yet  been  completed,  nor  had  the  priorities 
of  tbe  several  Judgment  creditors  been 
detsrmined.   It  was  an  equitable  actton, 


for  the  purpose  o(  establishing  priorities 
of  the  several  liens  existing  against  tbe 
BoyJe  property,  and  this  question  depend- 
ed upon  the  time  of  the  rendition  of  tbe 
Judgments  as  well  as  upon  whether  they 
had  been  duly  kept  alive  by  the  issuance 
and  levy  of  exei-utlons.  The  Deere,  Man- 
sur &  Co.  Judsnient  had  been  rendered 
long  prior  to  any  of  tb«t  others,  and  it  is 
admitted  that  an  execution  Iiad  been  lev- 
ied before  the  expiration  of  one  year  next 
after  the  rendition  of  their  Judgment.  In 
their  answer  they  had  omitted  to  allege 
the  levy,  and  the  amendment  showing 
this  circumstance  did  not  change  the  de- 
fense, nor  can  it  be  said  that  It  was  not  in 
furtherance  of  Justice.  If  additional  time 
bad  been  necessary  In  order  that  theplaln- 
tin  might  contest  the  truth  of  the  allega- 
tion, it  might  have  been  obtained  upon 
application  to  the  court;  bnt  no  delay 
was  asked,  and  we  think  no  injustice  was 
done  In  permitting  thedeteuduntsto  plead 
and  prove  tbe  fact  Rbowliig  that  tbelr  lien 
was  prior  and  paramount  to  that  of  the 
plaintiff. 

Some  objection  Is  made  because  tbe 
amendment  to  the  answer  was  n<it  writ- 
ten or  actually  made.  Permission  to 
amend  was  granted  by  the  court,  proof 
was  offered,  and  the  parties  proceeded 
with  the  trial  as  If  the  answerhad  actually 
been  amended.  Under  these  clrcumatan- 
ces,  we  will  treat  the  answer  as  taavfag 
been  amended  to  conform  to  the  facts 
shown.  "A  delect  In  the  pleadings  or  pro- 
ceedings which  ought  to  have  been  cor- 
rected below  by  amendment  will  be  disre- 
garded here  or  considered  as  amended." 
Wllklns  V. Tourtellott, 29  Kan.  514:  Organ 
Co.  V.  Laiiley.  40  Kan.521.20  Pac.  Bep.  22S. 

Tbe  final  contention  Is  that  execution 
was  levied  upon  a  mere  equity  of  E.  C. 
Boyle,  which  could  not  be  sold  by  means 
of  an  ordinary  execution.  It  Is  said  that 
they  should  have  employed  the  proceed- 
ings as  directed  by  section  481  of  the  Civil 
Code;  that  the  levy  was  made  prior  to 
1887,  when  Section  448  of  tbeClvil  Code  was 
amended  so  that  tbe  mere  interest  of  the 
mortgagor  might  be  separately  appraised 
and  sold;  and  hence  tbe  officer  could  not 
sell  tbe  mere  equitable  Interest,  and  the 
levy,  as  made,  was  ineffectual.  Tbe  rec- 
ord, however,  dues  not  sustain  the  con- 
tention of  the  plaintiff  below  as  to  the 
facts.  The  return  of  tbe  officer  Is  that  the 
levy  was  made  upon  tbeland  itself,— upon 
the  whole  estate,  and  not  upon  a  mere 
equity.  It  recites  that  the  sheriff  "did 
forthwith  levy  said  writ  upon  the  lollow- 
luK  described  real  estate  of  said  debtor, 
situated  In  Butler  county,  in  state  of  Kan- 
sas, to-wlt.  lots  9  and  11,  in  block  16.  in 
the  original  town  of  Augusta,  Bntlerconn- 
ty,  Kansas.  **  Prior  to  the  amendment  ot 
section  448  of  tbe  Code,  made  lu  1887,  the 
sheriff  could  not  take  into  account  the  fact 
that  the  land  upon  which  he  levied  an  ex- 
ecution was  subject  to  a  mortgage  or 
other  lien,  as  there  was  then  no  authority 
to  have  it  appraised  and  sold  subject  to 
such  liens.  The  fact  that  tlie  land  was 
mortgaged,  however,  did  not  prevent  a 
levy  upon  the  whole  estate;  and.  If  It  was 
appraised  and  sold  without  reference  to 
the  incumbrances,  the  purctaaBar  would  ae- 
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quire  the  title,  subject,  of  course,  to  any 
Hen  or  Incumbrance  that  might  exist 
aKulost  it.  De  Jaruette  v.  yeroer,  40  Kan. 
224, 19  Pac.  Rep.  666.  Under  the  levy  that 
was  made  in  this  case,  the  property  was 
erroneously  epprnlHed,  entiject  to  tlie 
mortgaKe  that  hatt  been  mentioned:  and 
hence  no  valid  sale  could  be  made  under 
the  appraisement.  But  the  error  ot  the 
ai)praifler8  did  not  invalidate  the  levy, 
nor  did  the  fact  that  the  attorneys  of  the 
execution  creditor  directed  the  shcriK  not 
to  adrertlse  and  sell  the  land  under  the 
lUet^al  appraisement  destroy  the  levy,  or 
postpone  the  Hen  ot  the  judgment  to  that 
of  the  plaintiff  tn  error.  The  execution, 
us  we  have  seen,  was  taken  out  before  the 
expiration  ot  one  year  next  after  the  ren- 
dition uf  the  ]udement,and  levy  was  made 
upon  the  land  Itself,  and  not  upon  a  mere 
equity,  and  thus  the  preference  and  priori- 
tv  of  the  Hen  was  preserved.  Smith  v. 
KImbaH,  36  Kan.490.  13  Pac.Rep.  801.  We 
find  no  error  in  the  rulings  of  the  district 
court,  and  therefore  its  ludgment  will  be 
afHrmed.   AH  the  }ust1cea  ruucurring. 

(45  Kan.  761)   

Phenix  Ins.  Co.  of  Brooklyn  t.  Wkeks. 
{Supreme  Court  oif  Kansas.  April  11,  1S91.) 

Arguments  or  Counsel — Insurance — PitooFa  or 
Loss — Waiver — Applic  atio  x— Scfpici  enc  v. 
1.  A  statement  made  b;  counsel  forthe  plain- 
tift  In  statiog  the  plaintiff's  case  to  the  jury  con- 
sidered, and  held,  that  no  material  error  was 
committed. 

a.  "Where  a  fire  insurance  policy  was  issued 
by  an  insurance  company,  and  afterwards  the 
insured  property  was  destroyed  by  Are,  and  the 
company  tiion  denied  all  ItaDlIlty  on  the  ground 
that  the  policy  was  void,  field,  that  by  this  de- 
nial the  compauy  in  effect  waived  all  its  rights 
under  certain  stipulations  in  the  policy  requiring 

Soofs  of  loss  to  be  made,  and  giving  thecompany 
days  thereafter  within  which  to  pay  the  loss; 
and  a  suit  brought  on  the  policy  within  less  than 
the  6U  days  is  not  prematurely  brought. 

8.  Where  a  local  agent  of  a  lire  insurance 
company  furnishes  a  blank  application  to  a  party 
seeking  insurance,  and  the  agent  himself,  who 
has  full  and  complete  knowledge  of  all  the  facts, 
fills  up  the  blanla  and  Informs  the  applicant  that 
the  same  fs  done  correctly,  and  the  applicant  be- 
lieves him  and  signs  the  application,  and  after- 
wards a  policy  is  issued  thereon,  and  aftertvurds 
a  fire  occurs,  destroying  all  the  insured  property, 
held,  that  the  company  cannot  then  claim  that 
the  insurance  policy  is  void  because  of  inaccurate 
or  incomplete  statements  in  the  application. 

i.  Where  the  prayer  of  a  petition  asks  for 
interest  from  a  certain  date  the  plaintiff  cannot 
recover  Interest  from  a  prior  date. 
iSyUabus  by  the  Court) 

Error  from  district  court,  E<dwards 
county;  J.  C.  Stbano.  Judge. 

This  was  an  action  broufEht  In  the  dls- 
tri?t  court  of  Edwards  counly  on  Febru- 
ary 5,  1S87,  by  James  P.  Weeks  against 
the  Phenix  Insurance  Company  of  Brook- 
lyn, N.  Y.,  upon  a  fire  insurance  policy  Is- 
sued by  the  delendant  to  the  plaintiff  on 
December  24,  1885,  to  recover  for  an  al- 
leged loss  by  fire  uf  the  Insured  property. 
The  ease  whs  tried  before  the  court  and  a 
Jury  on  November  4,  1887,  and  the  Jury 
rendered  the  following  verdict,  and  in  an- 
swer to  the  following  Interrogatories  made 
the  following  special  findings  uf  fact,  to- 
wlt:  Verdict:  "We,  the  jury,  impaneled 
and  sworn  in  the  above -entitled  caufie. 


do  upon  onr  oaths  And  for  the  plaintiff, 
and  assess  his  damages  at  $2,660.42." 
Findings  ot  fact:  "Question  1.  Is  It  not  a 
tact  that  Li.  W.  Hiicgins  was  local  agent 
of  the  defendant  at  Kinsley,  KansnH.  at 
the  time  the  policy  sued  on  was  issued  ? 
Answer.  Yes.  Is  It  not  a  fact  that 

L.  W.  Higglns,  as  local  agent  of  defendant 
at  Kinsley,  wrote  the  answers  in  the  ap- 
plication for  such  poHc3',  which  plaintiff 
signed?  A.  Yes  Q.  3.  Is  It  not  a  fact 
that  L.  W.  Higglns,  as  such  agent,  at  the 
time  ot  the  making  ot  the  application  and 
Issuing  of  the  policy,  bad  full  knowledge 
of  the  fact  that  a  part  of  the  machinery  In 
the  building  was  for  the  purpDse  of  grind- 
ing feed?  A.  Yes.  Q.  4.  If  the  jury  an- 
swer the  last  quoHtlon  in  the  affirmative, 
they  may  state  If  it  is  not  a  fact  that  L.  W. 
Hlggins,  as  such  agent,  knew  at  the  time 
be  issued  the  policy  sned  on  that  the  plain- 
tiff intended  to  grind  feed  with  the  rollers 
in  elevator  A.  A.  Yes.  5.  Is  it  not  a 
fact  that  the  plaintiff  informed  L.  W.  Hig- 
glns fully  and  truthliiHy  ot  all  the  facts  in 
relation  to  there  being  a  watchman  at  the 
mill  prior  to  the  writing  down  of  the  an- 
swers in  the  application  concerning  a 
-watch  and  watchman?  A.  Yea?  Q.  6.  Ih 
It  not  a  fact  that  L.  W.  Higglns,  as  sach 
local  agent,  with  a  full  knowledge  ot  all 
the  facts  as  stated  to  him  by  plaintiff,  in 
relation  to  watch  and  watchman,  In- 
forme<l  plaintiff  that  the  answers  which 
he  ( Hlgglus)  wrote  down  to  the  questions 
in  the  application  concerning  a  watch  and 
watchman,  were  the  proper  answers  to  be 
made?  A.  Tes.  Q.  7.  Is  It  not  a  fact 
that  when  L.  W.  Higglns  issued  to  plaln- 
tlH  the  policy  sued  on  In  this  action,  that 
he,  as  such  agent,  had  full,  complete,  and 
exact  knowledge  of  all  the  facts  and  cir- 
cumstances connected  with  the  question 
as  to  whether  there  was  any  watchman 
kept  at  the  elevator,  or  not?  A.  Yes.  Q. 
8.  Did  the  plafntltr  make  any  false  repre* 
sentations  to  L.  W.  Higglns  concerning 
the  risk  prlortothe  issuance  of  the  policy? 
A.  The  plaintiff  read  and  signed  the  appli- 
cation attached  to  the  answer,  but  prior 
to  reading  and  signing  it,  he  stated  to  the 
agent  fully  and  truthfully  all  the  facts  and 
circumstances  involved  inanyanswer con- 
tained tn  sf^d  application,  and  the  agent 
then  wrote  the  answfrs  which  appear  in 
said  application.  Q.  9.  (erased.)  Q.  10. 
Is  It  not  a  tact  that  defendant  company, 
prior  to  the  expiration  of  thirty  days  from 
the  date  of  the  fire,  notified  plaintiff  that 
It  would  not  pay  him  for  any  loss  under 
the  policy  sued  on?   A.  Yes." 

Upon  this  verdict  and  these  findings  the 
cnnrt  below,  on  November  5, 18S7,  rendered 
judgment  In  favor  ot  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $2.- 
060.42.  and  costs  of  suit;  and  the  defend- 
ant, as  plaintiff  In  error,  brings  the  case 
to  this  cour*;  for  review. 

H.  M.  JaekBon,  for  plaintiff  in  error.  C. 
M.  Sterry,  for  defendant  In  error. 

Valbnti.nk,  J.,  (after  statin ff  the  facts  aa 
above.)  1.  The  first  claim  of  error  made 
by  the  plaintiff  In  error  Is  with  reference 
to  the  orlgluul  statement  of  the  case  of  the 
plaintiff  below,  made  l>y  his  counsel  after 
the  Jury  bad  been  impaneled,  and  prior  to 
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tbe  introdnctton  of  nny  evidence.  Section 
275  of  the  Civil  Code  provides,  anions  oth- 
er tlilnga,  as  follows:  "Sec.  276.  When  the 
jury  has  been  swora,  the  trial  shall  pro- 
ceed Id  the  following  order,  unless  the 
vonrt  forspeclal  reasons  othOTwlsodirsctB: 
(1)  The  party  on  whom  rests  the  bnrden 
ol  the  Issaes  may  briefly  state  his  case, 
and  the  evidence  by  which  he  expects  to 
sostain  It."  Counsel  for  plaintiff  below, 
in  bis  said  statement,  used  the  following, 
among  other,  languase:  "That,  as  I  was 
stating  to  yon,  the  reason  that  we  make 
this  pniof  to  yon  Is  to  show  to  yon  that 
an  losnranee  company  cannot  Issue  a  pol- 
icy, take  a  man's  money,  and  give  him 
something  In  return  which  is  absnlately 
worthless  the  moment  It  Is  Issaed. — not 
worth  the  paper  it  is  printed  on."  Possi- 
bly a  portion  of  this  statement  borders 
too  closely  upon  an  argumrat  to  come 
strictly  wltbin  the  provisions  of  the  fore- 
going section  of  the  GIvllCode;  botcer^ 
talnly  no  material  error  was  committed. 
The  jDsnrance  company  did  take  the  man's 
money,  and  did  Issue  to  him  an  insurance 
policy,  and  when  the  fire  occurred  It  then 
clulmed  that  the  policy  was  and  had  al- 
wayK  been  absolutely  worthless  and  void. 

2.  It  Is  claimed  that  the  action  was 
commenced  prematurely.  By  the  terms 
of  the  policy  sued  on  the  loss  was  to  be 
paid  "sixty  days  after  the  proofs  of  the 
same  reqaired  by  the  company  shall  have 
been  made  by  the  assured  and  received  at 
theofBceln  Chicago,"  The  Are  occarred 
December  4, 1886.  Proofs  of  the  loss  were 
not  made  for  more  than  80  days  after- 
wards, and  this  action  was  commenced 
on  February  5, 18S7,  within  leas  than  80 
days  after  the  proofs  of  the  loss.  Now,  if 
the  company  had  admitted  Its  liability 
for  the  loss,  or  for  any  possible  portion 
thereof,  or  probably  If  it  had  not  denied 
Its  Hahllity  wholly  and  absolutely,  Its 
claim  In  this  respect  would  be  good  ;  but 
after  the  Are  occurred  It  then,  and  persist- 
ently afterwards, denied  Its  liability  utter- 
ly and  absolutely,  and  denied  It  upon  the 
t;ruuQd  that  the  policy  Itself  was  utterly 
null  and  void,  and  absolutely  worthless. 
As  belure  stated,  the  fire  occarred  Decem- 
ber 4,  1886,  destroying  substantially  all 
the  Insured  property,  which  was  worth 
vastly  more  than  the  amount  of  the  Insur- 
ance; and  the  company  immediately  had 
notice  thereof.  The  local  agent  of  the 
company)  L.  W.  Higorins,  had  notice  as 
soon  as  the  Are  ijcciirred.  The  genera) 
agent  at  ('hicago.  Thomas  B.  Bnrch,  and 
the  adjuster,  M.  M.  Hamlin,  bad  notice  very 
soon  afterwards.  Hamlin  visited  the  lo- 
cality where  the  fire  fjccurred  on  December 
15,  1866,  and  made  some  Inspection  and 
examination  with  reference  thereto.  On 
December  24,1SS6,  both  Hamlin  and  Burch 
wrote  letters  to  HlggluH.  denying  the  lia< 
btllty  of  thecompany.and  In  effect  stating 
that  the  company  would  not  pay  any- 
thing on  account  of  the  loss.  Hamlin's 
letter  reads  as  follows:  "Phenix  Insur- 
ance Company,  M.  M.  Hamlin,  adJUHter, 
Omaha.  Neb.  Omaha,  Neb.,  December  24, 
1886.  L.  W.  Hlggtns,  Esq.,  Kinsley,  Kan- 
sas— Dear  Sir:  I  am  just  in  receipt  of  a 
letter  from  our  Chicago  ofHce,  same  being 
in  r^ly  to  my  letter  written  from  Kins- 


ley ;  and  IT  Hr.  Weeks  tbtnks  now  there  Is 
any  boy's  play  about  this  matter,  you 
can  say  to  him,  we  deny  liability.  Our 
Chicago  office  is  Arm,  decided,  and  in  ear- 
nest, and  we  can  afford  to  spend  aa  much 
as  Weeks  bua«1»  that  he  can,  and  tlien 
come  out  ahead.  Permmally,  I  regret  tbe 
unfortunate  combination,  and  regret  that 
it  should  In  any  manner  interfere  with 
your  business;  but  otherwise weare  ready 
for  conflict.  Let  it  come.  Yours,  etc..  M. 
M.  Hamlin."  Burcb's  letter  is  too  long 
to  be  given  hvn.  These  letters  were  hand- 
ed by  Higfflna  to  the  plaintiff.  Weeks, 
about  December  27  or  28,  ISStt.  and  Htg- 
glns  then  informed  Weeus  that  the  com* 
pany  denied  all  liability,  and  wmiid  not 
pay  anything  on  account  of  the  loss. 
Proofs  of  loss  were  afterwards  made,  but 
not  within  30  days  after  tb^  fire.  We 
think  that  tbe  aforesaid  denial  of  liability 
on  tbe  part  of  the  Insurance  company  for 
the  alleged  reason  that  the  Insurance  pol- 
icy was  Itself  absolutely  void  was,  In  ^- 
fect,  a  waiver  of  all  Its  rights  to  require 
proofs  of  loss,  and  to  have  the  time  for  it 
to  make  payment  of  that  portion  of  the 
amount  of  the  loss  for  which  It  was  liable 
extended  60  days  after  such  proofs  of  loss 
were  made.  Cobb  v.  Insurance  Co.,  11 
Kan.  08,  87  et  seq.,  and  cases  there  cited. 
For  this  reason  we  do  not  tblnk  that  the 
action  was  commenced  prematurely. 

3.  Wedo  not  tblnk  that  theclalms  of  error 
numbered  8, 4,  and  5,  In  tbe  brief  of  counsel 
for  plain titf  In  error,  require  any  comment. 
None  of  them  are  tenable  noder  tbe  facts 
otthla  case.  We  shall  therefore  paon  to 
the  claim  of  error  numbered  6,  which  is 
that  the  court  below  erred  In  refnsfng  to 
give  certain  instmctions  to  the  jury.  By 
this  claim  the  plaintiff  in  error  attempts 
to  raise  the  question  of  the  validity  of  the 
Insurance  policy.  It  claims  that  tbe  In- 
surance policy  was  at  the  beginning,  and 
always  has  been,  void  because  of  the  un- 
truthfolnesa  of  tbe  aoawera  made  by  the 
plaintiff  iB  his  application  for  the  tnenr- 
ance.  It  Isclalmed  that  the  pi aintlir  Insured 
his  proi>erty  as  an  elevator,  when  In  truth 
and  Infactit  wasa  mill;  and  that  he  repre- 
sented that  he  kept  a  watchman  on  the 
premises  during  nights,  and  that  the 
watchman  had  no  other  duties  to  per- 
form, when  in  tmth  and  in  fact  he  kept  no 
watchman  at  all.  With  respect  to  the 
elevator,  the  question  and  answer,  or 
rather  the  statements,  in  the  application 
are  OS  follows:  "Nameof  elevator:  Ele- 
v'ator  A. "  With  respect  to  the  watchman, 
the  qae<itIons,  answers,  and  Rtatem^nts 
are  as  follows :  "  Watchman :  Is  a  watch- 
man kept  on  the  premises  during  the 
night?  Yes.  Is  any  other  duty  required 
of  the  watchman?  No."  Tbe  tacts  affect- 
ing these  queHtlons  are  snbstantlally  as 
follows:  The  building  was  an  elevator, 
containing  steam-flxturee  and  machinery 
to  operate  the  same,  a  corn-sheller,  and 
some  other  articles  named  In  the  applica- 
tion ;  and  also  some  machinery  for  grind- 
ing com  and  other  grain,  which  was  not 
mentioned  In  the  application.  As  to  the 
watchman,  the  plaintiff,  with  eight  or  ten 
other  business  men  of  the  city  ol  Kinsley, 
employed  a  private  watchman  to  watch 
their  property  during  nlgbts,  inclnding 
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the  property  tn  qnestlon,  and  this  watch- 
man  had  nu  other  duties  to  perlorm.  Tbe 
local  agent  had  complete  knowledge  of  all 
theae  mattere.  botti  with  reapect  to  the 
levator  and  all  ItH  machinery  and  cod- 
tenta,  and  how  It  waa  used,  and  with  re- 
spect to  the  watehnian.  Jast  before  the 
application  was  made  out  and  signed,  the 
local  agent  went  throagh  all  parts  of  the 
elevator  building,  and  examined  tbe  snme 
with  all  Its  fODteuts,  and  he  Cben  dlled  np 
tbe  application,  he  writing  all  the  written 
statementa  therein,  and  alt  tlie  answers  to 
the  qaestions  therein  contained,  and  tlien 
stating  to  the  plalntlK  that  the  questions 
were  all  properly  answered,  and  the  plaln- 
tlBbolieved  they  were,  and  then  signed  the 
same.  Tbe  plaintiff  did  not  make  a  single 
nntrutbfDl  statement  to  the  local  agent. 
The  evidence  shows  all  these  things,  and 
the  special  flndinfi^  of  tbe  Jory  show  the 
most  ol  them.  We  woold  farther  etate  tn 
this  connectiou  that  the  application  waa 
originally  a  printed  application  furnished 
by  the  Insurance  company,  with  blanks 
therein,  to  be  filled  np  before  signing,  and 
then  signed  by  the  applicant;  and  It  con- 
tained not  only  tbe  aforesaid  questions 
for  the  applicant  to  answer,  bnt  It  also 
contained  the  following,  among  other, 
statements:  Tbe  party  anbscrlbing  the 
application  **  hereby  covenants  and  agrees 
to  and  with  said  company  that  the  fore- 
going answers  are  true,"  etc.,  "and  such 
answers  or  statements  are  to  be  always 
construed  and  accepted  as  forming  and 
constituting  a  continuing  warrant;"  and 
the  policy  which  wag  afterwards  Issued 
contains  a  statement  that  the  application 
should  "be  considered  a  part  of  this  con- 
tract and  warranty  by  the  assured."  It 
waa  admitted  by  tbe  defendant's  answer, 
and  also  shown  by  tbe  evidence  "that  L. 
W.  Hlgglns  was  and  Is  a  duly-authorised 
agent  appointed  by  the  defendant  at  Kinfr- 
ley,  Edwards  county,  Kansas,"  but  tbe 
exact  scope  of  Higglns'  agency  Is  not 
shown.  The  policy  also  contained  a  pro- 
vision that  "the  Insurance  may  also  be 
determined  at  any  time,  at  tbe  option  of 
the  company,  on  giving  notice  to  that  ef- 
fect, and  refunding  a  ratable  proportion 
of  the  premium  lor  tbe  unexpired  term  of 
tbe  policy.  The  answers  and  statements 
contained  In  the  application  were  sub- 
stantially true,  although  perhaps  not  as 
complete  cuad  exact  as  they  should  have 
been ,  but  the  company's  agent  at  Kinsley 
knew  all  these  thingSi  and  the  company  Is 
bound  to  know  what  he  knew;  and  yet 
the  company  took  tbe  applicant's  money. 
Issued  to  him  the  policy,  and  never  can- 
celed the  same,  although  It  had  the  power 
to  do  ao  at  any  time  if  It  so  chose. 
The  company  chose  to  let  the  Insurance 
stand  until  tbe  Hre  occurred,  and  then  fur 
the  firdt  time  itclaimed  that  tbe  insurance 
was  void.  This  does  not  seem  like  acting 
In  good  faith.  Under  tbe  facts  of  this  case 
we  do  not  think  that  the  policy  Is  void. 
And  In  support  of  this  view  we  would  re- 
fer to  the  following  cases  decided  by  this 
court:  Sullivan  v.  Insurance  Co.,  S4  Kan. 
170,  8  Pac.  Rep.  112;  Insurr'.nce  Co.  v. 
Pearce,  89  Kan.  396, 18  Pac.  Rep.  291 ;  In- 
surance Co.  V,  Harnes,  41  Kan.  161,  21  Pac. 
Bep.  166;  Protective  Union  t.  Gardner,  41 


Kan.  897,  21  Pac.  Rep.  S33;  InsaraneeCo. 
V.  Hogue,  41  Kan.  624,21  Pac. Rep. Ml;  In< 
surance  Oo.  v.  Gibbous,  43  Kan.  lt>,  22  Pac 
Rep.  1010;  Insurance  Co.  r.  Gray,  4S  Kan. 
497,  28  Pac.  Rep.  687. 

4.  As  a  seventh  and  last  compliant  tbe 
plaintiff  In  error  claims  as  follows:  "The 
verdict  and  judgment  were  excessive,  and 
contrary  to  law.  The  petltloa  claimed 
$2,500,  with  seven  per  cent,  interest  from 
February  4,  1887.  Interest  from  February 
4, 1887,  to  November  6. 1887,  9131.72;  prin- 
cipal, »2.500.00;  total,  12,631.72.''  We 
think  this  claim  of  the  plaintiff  In  error  la 
correct.  The  Jurycahiolated  Intereat  from 
the  time  of  the  fire,  to-wlt,  December  4, 
1886,  while  under  the  petition  of  the  plain- 
tiff below  they  should  have  calculated  In- 
terest only  from  February  4, 1887,  as  the 
petition  did  not  ask  for  any  Interest  prior 
to  that  time.  Civil  Code,  3  87,  snbd.  8; 
Green  Dnnn,  B  Kan.  254,  Sftl,  262;  Olty 
ol  Burrton  v.  Bank.  28  Kan.  890,  8M.  Tbe 
Jadgment  was  rendered  Novembers,  1887* 
for  ¥2,660.42.  Tbts,  we  think,  Is  the  only 
substantial  error  committed  In  the  case. 
Tbe  lodgment  of  the  court  below  will  be 
modified  by  reducing  it  from  $2,660.42  to 
$2,631.72:  All  tbe  Justices  concurring. 

  (46  Kan.  14E> 

Parsons  Watbb  Co.  v.  Hilu^ 
(Supreme  Court  of  Kaiuat.    April  U,  1S9L) 
Appbal— Rbtisw— Objvotiohs  hot  Bjjbmd  Bilow 

— CONTIHUI.NCB  —  PLBADUie  —  AinitDlEBH-ff— 

Wbiqbt  op  Bvidbkc^. 

1.  Where  on  the  trial  of  a  csose  the  plaintUt 
1b  permitted  to  amend  his  petiticm  setting  up  a 
new  cause  of  action,  and  the  defendant  does  not 
object  to  It  on  that  groand  In  the  trial  coarL 
he  cannot  in  this  ooort  assign  ih»  allomuce  es 
such  amendment  as  error,  and  have  the  matter 
reviewed  here,  though  he  did  object  to  the  allow- 
ance of  such  amendment  on  other  gronnda, 

a.  Under  the  oircnmstaaoes  of  this  case,  It 
was  not  an  abuse  of  discretioo  on  the  part  of  the 
court  to  refuse  a  oontluuaQOe  of  the  case  beosnse 
of  the  amendment  allowed  to  the  petition. 

8.  Where  an  acUon  Is  hrouffht  upon  two  prom- 
issory notes,  and  during  the  trial  It  Is  dismissed 
as  to  one  of  them  without  prejudioe,  and  after- 
wards the  plaintiff  amends  his  petition,  and 
claims  tlie  same  amount  as  balanoe  doe  oa  a  set- 
tlement, and  tbe  pleadings  ahow  the  settlement 
occorred  more  than  three  years  before  the  peti- 
tion was  amended,  It  is  error  to  overmle  a  de- 
murrer to  said  petition  which  alleges  that  the 
cause  of  action  Is  barred  by  the  statute  of  limita- 
tions. 

4.  Evidence  examined  and  held  salBcimt  to 
support  the  verdict  and  Judgment  as  to  the  fleet 

cause  of  action. 
(Siillainu  by  Strang,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Neosho  coan^;  L.  BxtLL* 
WBLL,  Jndge. 

KlatbatI  A  O^^ood,  for  plaintiff  tn  error. 
SJuas  A  Stanley  and  W.  H.  CrVey,  for  de- 
fendant in  error. 

Strano,  C.  In  18S3  tbe  defendant  In  er- 
ror contracted  in  writing  witb  the  plain- 
tiff corporation  to  bnild  waters  works  In 
the  city  qA  Panioua,  Kan.,  and  was  to 
celve  as  compensation  therefor  $100,000 
worth  of  pald-upcapUal  stockof  saldcom- 
pany,  par  value,  and  $50,000  worth,  par 
ralue,  ot  the  mortgage  bonds  of  said  com- 
pany, which  stock  and  bonds  were  to  be 
all  the  stock  and  all  the  bondatobal^ 

iPeUtlon  for  reheating  pending; 
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mod  by  sBld  corporation.  During  ttaeeon- 
Btroctioa  of  said  works  tlie  defendant  In 
error  did  some  extra  work  for  the  plaintiff 
in  error,  and,  when  the  works  were  com- 
pleted, or  about  completed,  he  presented 
to  the  directors  of  said  corporation  a  bill 
for^l  .717-35  forsaid  extra  work.  The  com- 
pany ttaousht  the  bill  too  much,  and  Anally 
the  partiea  agreed  apon  a  settlement, 
the  company  promluing  to  pay  mil  the 
Bnm  of  91,100  by  giving  htm  a  note  lor  fluid 
Bam,  due  elx  mouths  fruna  the  Ist  day  of 
the  month  of  Janaary,  1884.  The  water- 
works were  turned  orer  by  Hill  to  the 
company.  Soon  afterwards  Hill  called  on 
Mr.  Kimball,  the  president  of  the  corpora* 
tlon,  reminded  blm  that  he  had  settled 
with  the  company,  and  that  the  company 
was  to  fcire  him  Its  note  for  f  1.100.  Kltn- 
ball  made  and  signed  notes  for  the  com- 
pany for  9400  and  9700,  respectively,  and 
delivered  them  to  Hill.  Said  notes  were 
to  be  attested  by  the  secretary  of  the  com- 
pany. Mr.  McKIm,  but  ttie  9700  note  wan 
to  be  held  for  some  work  to  l>e  completed 
by  Hill  before  it  was  to  be  attested  by 
McKlm.  Hill  presented  the  9^00  note  to 
MeKim,  who  attested  it.  Afterwards  he 
presented  tbe  9700  note  to  McKIm  for  at- 
testation. When  McKlmgot  posseaslon of 
the  note  he  took  It  to  Mr.  Kimball,  and 
showed  it  to  him,  who  thereupon  wrote 
across  the  face  of  the  note,  "  Not  good  un- 
til conntei^igned  by  McKim, "  and  then 
directed  McKlmnot  tocounterslgnlt.  Mo- 
Ktm  returned  the  note  to  Hill,  having  re- 
fused to  countersign  it.  Afterwards,  on 
Norember  18.  18S6,  Hill  brought  suit 
against  said  corporation  on  said  notes, 
declaring  upon  the  9400  note  for  his  first 
cause  of  action,  and  npon  the  9700  note 
for  his  second  canae  of  action.  The  com- 
pany answered  by  general  denial;  and  al- 
so alleged  that  Hill  had  nerer  completed 
the  water^works,  and  had  so  defecrively 
constructed  tb«m,  so  far  as  be  had  pro- 
gressed with  the  work,  that  the  company 
liad  been  compelled  to  epeud  large  sums 
of  money-specify )ng  the  same— to  com- 
plete said  water-works,  and  make  them 
comply  with  the  specifications  which 
were  a  part  of  the  contract  for  the  con- 
strucdou  of  the  works,  and  demanded  Judg- 
ment against  Hill  fur  a  large  sum.  Hill 
replied,  denying  generally  the  allegations 
of  the  answer,  and  specially  alleged  the 
completion  of  the  works  according  to  the 
terms  of  the  contract.  Inspection  anil  ac- 
ceptance of  the  works  by  the  company, 
and  the  nudertaklng  of  the  company  to 
pay  him  91|100,  and  that  the  notes  sued  on 
were  executed  to  corer  said  91.100.  On 
the  trial  of  the  case,  when  the  9700  note 
was  offered  In  evidence,  the  cumpanj-  ob- 
jected to  Its  reception  as  evidence,  for  the 
reason  that  the  paper  offered  In  evidence 
as  the  note  oi  the  corporation  had  never 
been  executed  by  said  corporation.  The 
obiection  was  sustained,  and  thereupon 
tbe  plaintiff  dismissed  bis  second  canse  of 
action,— the  one  founded  npon  said  9700 
note> — without  prejudice,   and   the  case 

f»roceded  until  the  defendant  below  hud 
ntroduced  his  evidence,  and  the  pliiintifT 
below  had  offered  his  rebuttal  evidence, 
and  was  about  tn  rest  his  case,  when  the 
said  plaintiff,  before  resting  his  case,  asked 


leave  to  amend  his  petition  so  as  to  con- 
form his  allegations  to  tbe  facts  proved, 
which  leave  was  granted,  and  the  petition 
was  so  amended  as  to  state  a  cause  of  ac- 
tion for  the  9700  as  due  on  settlement  be- 
tween the  parties  January  13, 1884.  Tbe 
defendant  below  objected  to  the  amend- 
ment, and  when  It  was  allowed  asked  a 
continuance  upon  the  ground  that  the 
company  was  not  ready  to  try  the  case  on 
the  amended  petition;  but  no  showing 
was  made,  and  tbe  court  refused  to  con- 
tinue tbe  case.  Tbe  company  then  de- 
murred to  the  second  count  in  the  peti- 
tion, for  the  reason  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and,  if  any  cause  of  action  was 
stated,  thut  It  was  barred  by  the  statute 
of  limltatians.  The  demarrei*  was  over- 
ruled. Tbe  defendant  then  answered  this 
amended  petitlouj  snbstantluliy  repeating 
its  answer  to  the  original  petition.  The 
defendant  then  Introduced  evidence  as  to 
said  cause  of  action,  and  rested,  and  tbe 
plaintiff  rebutted.  The  Jury  rendered  a 
general  verdict  for  the  plaintiff  below  in 
the  sum  of  91.071.71.  Motion  for  a  new 
trial  was  overruled. 

Tbe  fiFBt  matter  to  wbleb  tbe  attention 
of  tbe  court  is  directed  Is  the  alleged  error 
arising  from  the  action  of  the  court  In  per- 
mitting the  plaintiff  below  to  amend  his 
petition  during  the  trial.  The  plaintiff  In 
error  claims  that  the  amendment  intro- 
duced a  new  cause  of  action,  and  the 
amendment  was  thereforeevroneons.  The 
defendant  below  objected  to  tbe  allow- 
ance of  tbe  amended  petition,  but  the  ob- 
jection was  in  the  nature  of  a  demurrer, 
and  stated  that  the  second  count  of  the  pe- 
tition us  amended  did  not  state  a  cause  of 
action,  and,  if  it  dirl.  the  cause  of  action  su 
stated  was  barred  by  the  statute  of  limit- 
ations. There  was  no  objection  upon 
the  ground  that  the  amendment  Intro- 
duced a  new  cause  of  action  into  the  case, 
and  therefore  that  matter  cannot  be  re- 
vlewe<1  here.  The  next  complaint  Is  based 
npon  the  refusal  of  the  court  to  continue 
the  case  at  the  request  of  tbe  defendant 
corporation  on  the  statement  of  Its  attor- 
ney that  it  was  not  ready  to  proceed  with 
the  trial  on  the  amended  petition.  The 
plaintiff  below  Introduced  no  new  evidence 
in  chief  after  amending  his  petition.  The 
defendant  below  introduced  evidence  un- 
der the  amended  petition  directed  to  the 
second  cause  of  action,  and  the  plaintiff 
presented  a  little  rebuttal  evidence  thereto, 
and  rested.  The  original  suit  involved  a 
cause  of  action  for  the  same  9700  declared 
on  in  the  amended  petition.  It  is  true  It 
was  originally  declared  on  In  the  form 
ot  a  promissory  note,  while  In  the  amend- 
ed petition  the  note  was  abandoned,  and 
the  amount  was  claimed  as  a  balance  due 
on  settlement;  but  tbe  alleged  note  de- 
clared on  in  the  original  petition  repre- 
faented  the  same  9700  dueon  tbesetttement 
declared  on  In  the  amended  petition.  The 
defendant  below  had  notice  from  tbe  com- 
mencement of  the  suit  that  the  plaintiff 
below  claimed  the  9700  the  same  as  he 
did  the  94U0.  Tbe  case  of  the  plaintiff  be- 
low was  tried  in  chief  with  the  claim  for 
the  9700  in  the  case,  and  tbe  record  shows 
that  tbe  evidence  all  the  way  through  tbe 
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case  related  as  mttch  to  thefZOOcIafmed  In 
both  the  oritElnal  and  amended  peti- 
tions as  It  did  to  tbe  9400  claim  in  the  orlg- 
Inal  petition.  It  cannot  be  said,  then, 
that  the  defendantbelow  was  In  any  seDse 
surprised  by  the  amendment.  Under  such 
clrcumatancea,  and  with  no  ahowiniDrfor 
a  continuance  by  the  defendant  company, 
■we  cannot  aaj  that  the  court  abused  its 
discretion  by  refusing  tocontluuethe  case. 

The  next  allegation  of  error  presented  by 
the  plaintiff  Is  the  action  of  the  court 
overruling  the  detendiint'B  demurrer  to 
the  amended  petition  In  the  court  below. 
The  demnrrer  alleged  that  the  cause  of  ac- 
tion stated  in  the  second  count  of  the  pe* 
tltion  as  amended  was  barred  by  the  stat- 
ute of  limltattons.  The  settlement  be- 
tween Hill  and  the  water-works  com- 
pany, ont  of  which  the  claim  arises,  was 
had  on  the  18tb  day  of  January,  1884. 
The  amended  petition  in  the  caxe  was  filed 
July  21. 1887.  It  will  bo  seen  that,  If  the 
three-years  statute  applies,  it  had  run  be- 
fore the  amendment  was  made,  and  tbe 
oause  of  action  therein  stated  was  barred, 
unless  eomethinic  bad  occurred  to  place 
the  matter  within  the  statute.  Does  the 
three-years  atatute  apply?  The  plain- 
tiff's claim  iB  for  a  balance  due  on  iiettle> 
ment.  The  cause  of  action  in  not  founded 
on  a  written  agreement.  It  is  an  open 
account,~balance  dueon  settlement.  The 
three-years  statute  applies  to  such  claims. 
The  defendant  In  error  argues  that  when 
the  amendment  was  made  It  related  bactc 
to  the  commencement  of  the  suit,  and  by 
operation  of  law  was  thus  brought  with- 
in the  statute.  We  do  not  think  the  stat- 
ute can  thus  be  avoided.  If  it  can,  there 
la  nothing  but  the  statute  In  relation  to 
amendments  to  prevent  any  cause  of  ac- 
tion barred  by  tbe  statute  of  limitations 
from  being  brought  within  the  limit  ot 
tbe  statute  by  amendment  whenever  an- 
other cause  ot  action  is  pending  between 
the  same  parties  which  was  commenced 
before  the  statute  had  run  against  the 
new  canse  of  action.  Suppose  the  plain- 
tiff below,  on  the  same  day  that  he  dis- 
missed his  second  cause  of  action,  had  In- 
stituted a  new  suit  therefor,— which  be 
could  have  done,  and  probably  should 
have  been  required  to  do, — there  wuald 
then  be  no  question  bnt  that.  If  the  stat- 
ute had  run  at  the  commencement  of  said 
snlt,  it  would  be  too  late,  and  the  cause 
of  action  would  be  barred.  So,  where  a 
plaintiff  during  tbe  trial  ot  his  case  ascer- 
tains that  he  cannot  recover  on  one  of  the 
causes  of  aetlou  in  bis  petition,  and  there- 
upon dismisses  bis  case  as  to  said  cause 
of  action,  but  afterwards  is  permitted  to 
mnew  the  same  in  another  form,  we 
think  such  renewal  of  his  cause  of  action, 
so  far  as  the  statute  of  limitations  Is  con- 
cerned, is  tbe  commencement  of  a  new 
action,  and,  If  the  statute  has  run  against 
said  cause  of  action  when  said  amend- 
ment and  renewal  are  allowed,  the  cause 
of  action  therein  set  up  Is  barred.  The 
defendant  In  error  also  claims  that  the 
cause  of  action  set  up  In  the  amended  pe- 
tition Is  founded  upon  tbe  contract  be- 
tween the  purtles  for  the  erection  by  him 
of  tbe  water-works.   Here  Is  where  the 


difficulty  in  this  matter,  so  far  as  tlie  de- 
fendant In  error  is  concerned,  la  found. 
The  plaintiff  below  might  have  brought 
hlfl  action,  ao  far  as  this  cause  ot  action 
is  concerned,  and,  indeed,  so  far  as  both 
are  concerned,  upon  the  contract,  setting 
up  the  contract,  and  then  allying  the  set- 
tlement under  it,  in  which  case  tbe  five- 
years  statute  would  have  applied,  and  no 
part  of  the  case  would  bebarred.  But  tbe 
plaintiff  below  simply  brought  his  action 
upon  two  promissory  notes.  There  was 
nothing  In  the  petition  referring  to  any- 
thing as  a  foundation  for  tbe  cause  ot  ac- 
tion therein  stated  except  tbe  notes  sued 
on.  During  the  trial  the  plaintiff  therein 
dismissed  his  second  cause  of  action  with- 
out prejudice,  and  subsequently  renewed 
it  In  a  different  form,  and  basing  it  upon 
a  balance  due  on  settlement.  In  any  view 
that  we  are  able  to  take  of  this  case  the 
statute  bos  run  against  tbe  cause  of  ac- 
tion set  up  in  tbe  amended  petition.  We 
have  examined  the  authorities  cited  by 
counsel  for  the  defendant  in  error,  but  fail 
to  tlnd  anything  therein  to  support  the 
position  assumed  by  counsel. 

The  fourth  and  fifth  complaints  were  set- 
tled by  the  verdict  ot  the  jury.  Each  de- 
pended upon  the  evidence,  which  was  con- 
flicting upon  all  questions  Involved  In 
these  complaints.  The  verdict  of  tbe 
Jury,  therefore,  Is  conclusive  thereon. 

The  last  error  assigned  Is  founded  npon 
an  alleged  erroneous  Instruction  given  by 
the  court  to  the  Jury.  We  do  not  think  it 
possible,  under  tbe  circumstances  of  this 
case,  for  theJurytohavnbeenml<tlBd  bythe 
technical  error  on  the  part  of  the  court 
In  using  tbe  word  "defendant"  Instead  of 
the  word  "plaintiff,"  in  Its  Instructlona 
to  the  Jury,  wbm  speaking  of  laying  the 
mains.  Tbe  fact  that  tbe  plaintiff,  iuHtead 
of  tbe  defendant,  laid  the  mains  was  too 
well  understood  by  the  Jury  for  them  to 
be  misled  by  a  slip  of  the  tongue  In  refer- 
ring to  the  parties  or  a  party  to  the  suit. 

The  plaintiff  claims  that  the  court.  In 
Its  instruction  referring  to  the  amount  of 
mains  required  by  the  ordinance  to  be  laid 
in  the  city,  left  nut  the  words  "in  said 
elty,''80  that  It  did  not  appear  from  the 
Instruction  that  the  six  miles  of  mains  re- 
quired by  the  ordinance  to  be  laid  must  be 
laid  In  the  city.  While  the  court  left  out 
tbe  words  "In  the  city,**  yet  the  court 
used  the  following  language:  "And  U  you 
believe  from  tbe  evidence  that  the  defend- 
ant [plaintiff]  laid  six  miles  of  pipe  at 
ptacea  designated,"  etc.  With  the  ordi- 
nance which  required  the  six  miles  of  pipe 
to  be  laid  in  the  city  in  evidence,  this  lan- 
guage of  tbe  court  was  equivalent  to  say- 
ing: "If  you  find  six  miles  of  pipe  was  laid 
in  the  city,  then,  so  far  as  this  feature  of 
tbe  contract  Is  concerned,  yon  would  be 
Justified  in  finding  tbe  plaintiff  had  com- 
plied with  the  same."  At  any  rate  we  do 
not  think  there  la  any  material  error  In 
the  instruction  complained  of.  It  la  rec- 
ommended that  the  case  be  reversed  as 
to  the  second  cause  of  action,  and  afitrmed 
as  to  tbe  9400  and  Interest  on  same. 

Per  CcHiAu.  It  is  so  ordered;  all  tbe 
Justices  ctmcurring. 


Digitized  by  Google 


Kan.) 


GITT  OF  WELLINGTON  v.  TOWNSHIF  OF  WELLINGTOIT 


415 


(40  Kan.  TO) 

Hatnbr  et  al.  v.  TaoT  et  al. 
(Supreme  Court  of  KatiMOK.  April  U,  1691.) 
Claims  ASAVHSfs  Dbc&dbnt'b  Estate  — Plbadino. 

1.  Where  a  claim  presented  to  aprobate court 
for  allowance  alleges  that  the  debtor  therein 
named  owes  the  party  presenting  the  claim  the 
sum  of  ^77.62,  for  commisaions  paid  on  the  sate 
of  machines,  for  which  notes Tvere  taken  that  are 
uncollectible,  and  copies  of  said  notes  are  at- 
tached, showing  the  amount  of  the  same,  and  the 
amount  of  the  commissions  paid  thereon  Is  also 
shown,  and  said  claim  is  verified,  and  has  at- 
tached thereto  cuntracts  which  provide  that,  when 
commisaioDa  have  been  paid  on  notes  that  are  un- 
collectible, they  shall  he  refnnded,  held,  that 
such  claim  Is  good  against  a  demurrer,  and  that 
the  action  of  the  court  in  sustaining  a  demurrer 
thereto  was  erroneous. 

S.  Under  our  statute,  which  provides  that 
claims  presented  to  the  probate  court  for  allow- 
anoe  shall  he  heard  summarily,  and  withont  the 
form  of  pleading,  it  Is  not  a  proper  nractice  to 
interpose  a  demurrer  to  a  claim  therein. 
iSyUabu*     Strano,  O.) 

Commlaaiouera'  declBion.  Error  from 
district  court,  Oeury  eonnty .  H  B.  NicH- 
OI.HON.  Judj^e. 

Thomaa  Devert  for  plaintiffs  in  error.  J. 
McClure,  for  defendants  In  error. 

Strano,  C.  The  plaintiffs  filed  a  claim 
in  the  probate  court  of  Davis,  now  (jeary, 
coanty  agEalnat  the  defendants  for  ¥377.62. 
Tbe  defendants  demurred  to  the  statement 
of  the  claim  as  filed,  wbleb  demnrrer  was 
sustained.  The  plaintiffs  excepted  to  tne 
action  of  the  court  in  sustaininff  said  d&- 
mnrrer,  and  took  the  matter  to  tbe  dis- 
trict court  on  error.  The  district  court 
affirmed  the  action  of  the  probate  court, 
and  tbe  plaintiffs  come  on  up  to  this  court 
with  a  transcript,  asklua:  that  tbe  whole 
matter  be  revlewckl  and  corrected  bore. 

There  are  two  qneatlong  involved  In  this 
matter.  The  llrst  Is  whether  the  state- 
ment of  the  claim  filed  by  the  plalntiOti  in 
error  In  the  prnbate  court  was  sufficient 
to  require  the  said  court  to  consider  It. 
While  the  claim  as  presented  to  tbe  pro- 
bnteconrt  Is  not  well  stated,  and  in  fact  Is 
defectively  stated,  we  do  not  think  it  Is  so 
defectively  stated  as  not  to  amount  to  a 
statement  of  a  claim  at  all;  and,  if  it 
amounted  to  a  claim  at  nil  in  favor  of  the 
plaintiffs  and  against  the  defendants,  it 
was  good  against  a  demurrer.  We  there- 
fore tlilnlc  the  diatrict  court  erred  In  af- 
firming the  action  of  the  probate  conrt  In 
BOBtalnhiE  the  demnrrer  to  said  claim. 

The  second  question  Involved  In  the  case 
is  one  of  practice.  Tbe  plalntllte  In  error 
contend  that,  under  our  statutes  requir- 
ing mattere  of  this  kind  to  be  heard  sum 
marily  and  without  pleading,  th^re  Is  no 
such  practice  as  interposing  a  demurrer 
to  a  claim  filed  In  thrtprobatecourt.  Gen. 
St.  1880,  par.  2878,  reads  as  follows:  "The 
probate  court  eball  bear  and  determine  all 
demands  In  a  summary  way,  witbont  tbe 
form  of  pleading,  and  shall  take  the  evi- 
dence of  competent  witnesses,  or  otber 
legal  evidence."  Thestatutecontempiates 
that  the  conK  will  hear  the  evidence  in 
Rupport  of  the  claim  without  any  plead- 
Iniapi.  Wltb  this  provision  of  law  in  our 
atatute*bonk  we  dn  not  think  it  a  proper 
practice  to  file  a  demurrer  to  a  claim  pre- 
sented in  the  probate  court.   The  statute 


seems  to  contemplate  the  presentation  of 
claims  In  this  conrt  by  tbe  owners  thereof 

without  the  aid  of  an  attorney  at  law, 
and  that  the  court  shall  Investigate  the 
claims  In  a  summary  way,  without  any 
pleadings  that  require  the  skill  of  an  at- 
torney at  law  in  their  preparation.  Once 
recognize  tbe  practice  of  filing  pleadings 
In  this  conrt,  and  the  contemplated  sim- 
plicity of  hearings  therein  will  be  lost 
in  the  maze  of  technicalities.  We  think  It 
is  better  to  proceed  in  the  manner  pointed 
out  in  tbe  statute.  It  Is  recommended 
that  the  Judgment  of  the  district  court  be 
reversed. 

Per  ODRiAif.  It  Is  so  ordered :  Hortox, 
C.  J.,  and  Valkntinb,  J.,  concur. 

Johnston,  J.  Iconcur  In  the  conclusion 
that  the  statement  of  claim  filed  by  plain- 
tiffs was  sufiicient  to  invoke  theconsldera- 
tion  of  the  court,  and  to  overcome  the  de- 
murrer that  was  filed  against  It,  and  for 
that  reason  I  concur  In  tbejudgmentof  re- 
versal. I  see  no  objection,  however,  to 
tbe  Interposition  of  a  demurrer,  or  mo- 
tion,—the  name  is  Immaterial,— challeng- 
ing the  sufficiency  of  the  claim  which  is 
filed.  The  statute  requires  that  any  per- 
son presenting  a  demand  against  an  es- 
tate must  set  forth  In  writing,  not  only 
tbe  amount  of  his  claim,  bat  the  nature  of 
tbesame;  and,  if  It  Is  founded  on  a  writ- 
ten statement  or  account,  a  copy  of  the 
same  must  be  filed  with  the  demand;  and 
the  court  cannot  then  allow  the  demand, 
unless  the  claimant  make  an  oath  or  file 
an  affidavit  with  the  claim,  stating  to  the 
best  of  his  knowledge  and  belief  that  he 
has  given  credit  to  tbe  estate  for  all  pay- 
ments and  offsets  to  whlrb  It  Is  entitled, 
and  that  the  balance  claimed  Is  Justly  due. 
<Jen.  St.  1889,  pars.  2868,  2873.  Although 
a  formal  pleading  Is  not  required,  these 
provisions  of  the  statute  mustbecomplled 
with  in  order  to  invoke  the  Jurisdictitm  of 
tbe  court,  and  the  investigation  and  al- 
lowance of  the  demand.  When  the  claim 
presented  does  not  come  up  to  these  essen* 
tial  requirements,  the  conrt  may.  In  my 
opinion,  upon  motion  or  demurrer,  deters 
mine  the  Insufficiency  of  tbe  statement  of 
demand,  and  dismiss  the  proceeding,  un- 
less the  proper  amendment  is  made. 
When  the  nature  of  tbe  claim  Is  stated  as 
the  statute  requires,  and  It  manifestly  np- 
pears  that  it  Is  not  a  valid  claim  against 
tbe  estate,  or  that  It  Is  one  that  Is  not  al- 
lowable by  the  probate  court,  what  Is  tbe 
necessity  or  propriety  of  proceeding  fur- 
ther? T  see  no  Impropriety  in  challenging 
the  sufficiency  of  the  statement  of  demand 
at  the  outset  by  a  demurrer  or  motion,  be- 
fore witnesses  are  subpoenaed  audneedleas 
costs  are  Incurred. 


m  Kan.  SH) 

CiTT  OF  WkLIJNOTON  V.  TuWNSHIP  OP 

Wellington  et  uL 
(Supreme  Court  of  Kcauas.    April  11,  1801.) 

Division  of  Towhbhips— Assets  —  CkJKDiTioM  n» 
Deed— Town  Hall— Citt  Formed  rKOJi  Towm- 
BBiP— Rights  is  Town  Property. 
1.  When  small  portions  of  an  original  town- 
ship are  from  time  to  time  detached  to  aid  In  th« 
formation  of  new  townships,  the  portions  ckE  the 
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original  township  thus  detschedf  In  the  ahsenoe 
of  legislatiTe  proTisions  to  that  etCect,  retain  no 
interest  in  or  claim  to  the  public  property  of  the 
orlirlnal  townsbip  not  situate  in  any  of  tlie  pw- 
Uons  detached. 

3.  A  deed  con7eyIns  town  lots  to  a  municipal 
townsbip,  its  successor  or  successors,  for  the  con- 
BideratioQ  of  "one  dollar  and  the  enhanced  value 
lots  that  are  owned  by  the  grantor  that  lie  in 
the  ricinit;  of  ths  herein  granted  lots,  ■*  for  the 
express  purposeof  erecting  atownship  hall,  vests 
the  absolute  title  to  the  lots  in  the  township,  but 
places  a  limitation  on  the  manner  of  the  use  of 
said  lota. 

3.  When,  under  sach  a  conveyance,  the  town- 
ship raises  money  by  taxation,  and  erects  a  town- 
hall  on  the  lots,  and  the  hall  is  used  solely  and 
distinctly  for  public  purposes  connected  wiUt  the 
administrative  powers  of  the  municipality,  it  is 
public  property,  subject  to  legislative  control, 
and  not  the  private  property  of  the  corporation 
under  a  nroprletary  power. 

4.  When  a  city  m  the  second  class  la  created 
out  of  territory  wholly  within  the  limits  of  a 
municipal  township,  the  title  to  two  town  lots  in 
said  city,  which  were  conveyed  by  the  owner 
thereof  to  such  municipal  township,  its  successor 
or  sacoessors,  when  said  city  of  the  second  class 
was  a  city  of  the  third  class  and  a  part  of  said 
township,  for  the  express  purpose  of  erecting 
thereon  a  township  hall,  and  a  township  hall  had 
been  erected  thereon  by  the  expenditure  of  money 
raised  by  taxation  on  all  property  of  the  town- 
ship, rested  in  the  city  of  the  second  class  as  the 
legal  aocoeBaor  of  tlu  township.  The  case  of 
Board  of  Edocatiunof  Kansas Ci^v.  Scfaool  Dlst. 
No.  7  of  Wyandotte  Co.,  ante,  is,  distinguished. 

GommlBsionera*  decIaloD.  Error  from 
(llflirletconrt.Suninercoauty;  B.  B.  Sbbp- 

ABD,  Jud^  Pro  tern. 

Will.  A.  McDonald,  A.  E.  Parker,  and  C. 
Everest  Elliott,  for  plaintiff  In  error. 
Georfice,  King^  A  tSchwinn,  James  A.  2iay,L. 
B.  Kellogg,  and  Haughey  A  McBrlde,  for 
defendant  In  error. 

SiMFBON,  C.  The  material  facts  are  that 
on  or  before  the5th  day  of  September,  lb73, 
all  the  territory  embraced  In  the  present 
city  of  WelUngtuD,  the  township  of  Wel- 
linston.anda  portion  of  that  embraced  In 
each  uf  the  other  defendant  tuwnslilps. 
constituted  onesinfcle  township,  known  as 
"Wellington  Township."  On  that  day 
one  Henry  H.  Davidson,  belnv  the  owner 
In  foe-simple  of  certain  real  CHtute,  con  veyed 
to  the  said  township  of  WellinKton  lots 
11  and  12,  in  block  53,  In  the  original  town 
(now  city)  of  Wellington.  A  part  consid- 
eration for  said  conveyance  was  the  agree- 
ment of  the  township  of  Wellington  to 
build  upon  said  lots  a  township  ball  by 
the  1st  day  of  Jane.  1874.  That,  after  an 
extension  of  time  by  mutual  agreement 
the  ball  was  built,  aud  the  title  to  the  lots 
became  absolute  In  the  townsbip  of  Wel- 
lington. On  the  24th  day  of  February, 
1874,  a  portion  of  tbe  original  township  of 
Wellington  was  detached  and  mndea  part 
of  tbe  township  of  Jacltson.  On  the  22d 
day  of  February,  1876,  another  portion  was 
detached,  and  made  a  part  of  tbe  town- 
ship of  Seventy-Six.  On  theSd  day  of  Jan- 
uary, 187fi,  another  portion  was  detached, 
and  made  a  portion  of  the  township  ofOs- 
born.  On  the  30th  day  of  August,  1879, 
another  portion  was  detached,  and  made 
a  part  of  the  township  of  Downs.  On  the 
14th  day  of  February,  1880,  the  city  of  Wel- 
lington, tliat  before  that  time  had  been  a 


city  of  tbethlrd  claM.waatncorporated  ne  a 
city  of  tbe  second  class,  but  was  composed 
entirely  of  territory  that  had  belonged  to 
the  township  of  WelHugton.  The  tuivn- 
shlp  hall  was  Included  within  tbe  limits  of 
the  city  of  Wellington  as  a  city  ot  the  sec- 
ond class,  and  has  been  used  by  the  city  of 
Wellington  eversince  Its  organisation  as  a 
city  of  the  second  class  as  a  t<iwn-ball. 
Tbe  deed  of  conveyance  from  DaTldson  to 
the  township  ot  Welilngton  recites  that  It 
Is  made  "In  consideration  of  the  sum  ot 
one  dollar  and  the  enhanced  value  ot  lots 
that  are  owned  by  tbe  said  grantor  that 
lie  In  the  vicinity  ot  tbe  herein  granted 
lots,  to  the  said  grantee,  for  tbe  express 
purpose  ot  erecting  a  towashlp  hall  on 
herein  described  real  estate.  **  The  lotsare 
granted  "to  tbe  township  of  Welllngtoa. 
its  successor  or  successors. "  Tbe  lots  are 
described  as  being  in  tbe  late  town,  now 
city,  of  Wellington.  At  tbe  date  of  tbls 
conveyance  Wellington  was  a  city  of  the 
third  class,  and  apart  of  Wellington  town- 
ship.  This  action  was  commenced  by  the 
city  ot  Welilngton,  a  city  ot  the  second 
class,  alleging  tbat  the  city  ot  Wdllngrton 
was  in  the  actual  possession  and  occupan- 
cy of  said  property,  and  was  the  owner  la 
fee>Blmple  thereof;  that  the  d^ndants 
each  and  all  claimed  to  have  an  interest 
therein;  and  tbat  such  claims  constltated 
a  cloud  on  the  title  of  tbe  city.  etc.  It 
ought  to  have  been  stated,  at  the  proper 
place,  that  the  costsand  ezpenseslnoarred 
In  tbe  purchase  and  improvement  ol  tliese 
lots  were  contributed  by  tbe  tax-payers  of 
Wellington  township,  as  It  was  constitut- 
ed on  the6thday  of  Heptember,1873.  Eacb 
of  thedefendants  demurred  to  the  petition 
of  the  city  ot  Wellington,  on  the  ground 
that  it  did  not  state  facts eufllcient  tocon> 
stltnte  acanse  ol  action, becauseit  did  not 
show  that  the  city  was  tbe  owner  ot  the 
property  In  controversy.  These  demurrers 
were  sustained  by  the  trial  court,  and  tbe 
questions  presented  by  tbem  are  here  lor 
review. 

1.  Some  preliminary  questions  were  dis- 
cussed by  connsel.   It  was  dalmed  that 

there  was  not  attached  to  the  petition  In 
error  any  authenticated  transcript  con- 
taining the  judgment  or  final  order  ot  the 
court,  aud  hence  that  the  petition  in  error 
ought  to  be  dismissed.  The  clerk  of  the 
district  court  ot  Summer  county  attaches 
to  tbe  petition  and  exhibits,  to  tbe  bond 
tor  costs,  to  the  paeeipe,  to  tbe  summons, 
to  tbe  demurrers,  and  to  the  Judgmwt,  a 
separate  certificate  under  the  seal  ot  the 
court,  stating  that  each  ot  these  papers  is 
a  true,  full,  and  complete  copy  of  the  orig- 
inals as  they  remain  on  file  In  his  office  in 
the  foregoing  case,  the  same  being  duly 
entitled.  Tbe  better  and  tbe  usaai  prac- 
tice Is  for  the  clerk  to  attach  at  tbe  end  of 
a  transcript  a  general  cei-tlficate  to  tbe 
effect  that  tbe  foregoing  is  a  true.  tull» 
and  complete  transcript  ot  tbe  pleadings 
and  judgment;  but.  as  eacb  pleading  and 
the  judgment  is  properly  cerUfled,  we 
have  no  doubt  but  tbat  In  this  particular 
case,  being  a  Judgment  on  demurrer,  and 
tbe  only  necessary  papers  being  the  plead- 
ings and  lodgment  showing  the  excep- 
tion to  the  rnllng,  the  transcript  to  saffi- 
deot  to  review  the  rnllng  below. 
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It  IB  also  IniliteA  tbat  as  the  record  pre- 
sented Bhuvrs  only  that  this  case  came 
on  tor  trial  before  Hon.  R.  B.  Shefabd,  a 
member  of  the  bar  of  this  court,  and  does 
nut  Bhnw  tbat  be  was  selected  In  any 
manner  known  to  the  lavr  as  a  Judge  pro 
tern,  for  the  trial  ol  this  canse.  this  court 
will  sot  review  the  proceedings.  The  rec- 
ord does  recite  this:  "And  the  hearing; 
and  trial  heretofore  having  been  submit- 
ted to  tbe  said  B.  B.  Shepabd,  Keq.,  by 
and  with  the  ronsent  of  all  of  said  parties, 

glaintiff  and  defendants,  wbo  appeared 
ereln  by  their  respective  counsel.  Now, 
this  Is  one  of  the  modes  prescribed  by 
statute  for  the  selection  of  a  pro  tern. 
lodge.  Paragraph  1966.  Gen.  St.  1889.  It 
is  true  that  tbe  record  does  not  d«lgaate 
the  attorney  selected  to  try  the  cause  as 
Judge  pro  tern.,  but  It  does  recite  that  he 
Is  a  member  of  tbe  bar  of  that  court,  and 
that  he  was  agreed  upon  to  try  the  cause 
by  all  tbe  parties  In  interest,  and  that  tbe 
refcnlar  Jnoge  was  disqualified  to  try  the 
case  becanse  he  had  been  of  counsel. 
Apart  from  all  this,  no  question  was 
raised  In  the  court  below  as  to  the  power 
or  authority  of  the  Judge  pro  tem.  to  hear 
the  case,  but  all  parties  consented  there* 
to,  and  therefore  such  question  cannot  be 
raised  for  the  first  time  In  this  court. 
This  is  expressly  decided  In  the  case  of 
Higby  Ayres.  U  Kan.  831,  and  this  is  a 
stronger  case,  because  this  record  affirma- 
tively shows  tbat  tbe  Judge  of  tbe  district 
court  of  Sumner  county  was  disqualified. 

2.  The  principal  question  to  be  deters 
mined  by  the  demurrers  filed  to  the  peti- 
tion in  this  case  Is,  when  territory  Is  de- 
tached from  an  original  municipal  town- 
ship to  aid  In  the  formation  of  four  addi- 
tional townships,  and  when  a  dty  of  tbe 
second  class  is  created  wlttain  the  remain- 
ing limits  of  the  original  township,  how 
do  these  detachments  and  this  creation 
affect  the  title  to  lots,  and  a  township 
hall  erected  thereon,  owned  by  the  origi- 
nal municipality,  and  bulltby  taxes  levied 
on  the  property  of  the  original  township, 
but  situated  within  the  limits  of  such  city 
of  the  second  class,  and  within  Its  limits 
when  It  was  a  city  of  the  third  class,  and 
apart  of  the  original  municipality?  So 
far  as  the  briefs  of  connsel  and  our  own 
research  are  concerned,  there  Is  no  statu- 
tory mle  to  determine  this  controTersy, 
without  it  be  chapter  62  of  the  Session 
Laws  of  1888.  In  the  case  of  Laramie 
Co.  V.  Albany  Co.,  02  U.  8.  807,  decided  In 
1876,  Justice  CurroBD,  speaking  for  a 
unanimous  court  says :  "  Sixty-five  years 
before  tbe  decree  under  review  was  ren- 
dered, a  case  was  presented  to  tbe  supreme 
court  of  Massachusetts,  sitting  in  Maine, 
which  Involved  the  same  principle  as  tbat 
which  arises  In  the  case  beforv  the  court. 
Learned  counsel  were  employed  on  both 
sides,  and  Parsons  was  chief  justice  of  thn 
court,  and  delivered  the  opinion.  First 
he  adverted  to  the  rights  and  privileges, 
obligations  and  duties,  of  a  town,  and 
then  proceeded  to  say:  *If  a  partol  its 
territuty  and  Inhabitants  are  separated 
from  it  by  annexation  to  another,  or  by 
the  erection  of  a  new  corporation,  the 
former  corporation  still  retains  all  Its 
property,  powers,  rights,  privileges,  and 
T.2t>P.D0.7— 27 


remains  subject  to  all  its  obligations  and 
duties,  unless  some  new  provision  should 
be  made  by  the  act  authorizing  the  sepa- 
ration.' Windham  v.  Portland,  4  Mass. 
389.  Decisions  to  thesameetfect  have  been 
made  since  that  time  In  nearly  all  tbe 
states  In  tbe  Union  where  such  municipal 
subdlTlslouB  are  known,  until  the  report* 
ed  cases  have  become  quite  too  numerous 
for  citation.  Nor  are  such  citations  nec- 
essary, as  they  are  all  one  way,  showing 
that  the  principle  is  one  of  universal  ap- 
plication. Concede  its  correctness,  and  It 
follows  that  the  old  town,  unless  the  leg- 
islature otherwise  provides,  continues  to 
be  seised  of  all  Its  lands  held  In  a  propria- 
tary  right,  continues  to  be  the  sole  owner 
of  all  its  personal  property,  is  entitled  to 
all  Its  rights  of  action,  is  bound  by  all  Its 
contracts,  and  is  subject  to  all  tbe  duties 
and  obllgatlonsltowed  before  tbe  act  was 
passed  effecting  the  separation."  This 
was  said  In  a  case  wherein  I^ramle  coun- 
tr  brought  an  action  against  Albany  and 
(«rbon  counties  to  compel  them  to  con- 
tribute their  Just  proportion  to  an  Indebt- 
edness Incurred  when  these  two  counties 
were  a  part  of  Laramie  county,  they  hav- 
ing been  established  wholly  out  of  terri- 
tory included  within  tbe  limits  of  Laramie 
county.  This  case  is  cited  with  approba- 
tion by  this  court  In  the  case  of  Commis- 
sioners T.  Bunker,  16  Kan.  498,  Justice 
Vaubhtins  saying:  "Now,  tn  all  cases,  as 
we  understand  the  law,  where  the  legla- 
lature  divides  a  county  without  making 
any  legal  provlsionforadlvlslon  or  appor- 
tionment of  the  debts  or  property  thereof, 
the  old  county  pays  all  the  debts  and 
takes  all  tbe  property." 

Territory  was  detached  from  the  town- 
ship of  Wellington  as  follows:  On  tbe 
24th  day  of  February,  1874,  the  N.  %  of  con- 
gressional township  No.  83,  range  1  W  , 
wasdetacbed  and  made  a  part  of  Jackson 
township.  On  February  22, 1876,  the  S.  % 
of  township  31,  range  1  w.,  was  detached 
and  made  a  partof  the  townshlpof  Seven- 
ty.Stx.  On  January  8,  1876,  the  E.  3^  of 
township  No.  82,  range  2  W.,  was  detached 
and  made  a  part  of  tbetownshlp  of  Osborn. 
On  tbe  13th  day  of  August,  1879.  tbe  N.  E.  % 
of  township  33,  range  2  W.,  was  detached 
and  made  a  part  of  tbe  township  of 
Downs.  At  and  during  the  times  when 
these  various  parts  ot  territory  were  de- 
tached from  the  township  of  Wellington, 
and  aided  In  theformation  of  other  town- 
ships, section  8,  c.  142,  Laws  1878,  was  In 
force,  which  provided:  "All  real  estate 
heretofore  and  hereafter  detached  by  a 
change  of  boundary  lines  from  any  county 
or  township,  wherein  any  bonds  shall 
have  been  previous  to  such  change  ot 
boundary  lines  l^rally  authorised  and  is- 
sued by  a  vote  of  the  electors  otsuch  coun- 
ty or  township,  shall  be  subject  to  taxa- 
tion for  tbe  payment  of  such  bonds,  and 
tlie  Interest  thereon,  In  the  same  manner 
as  though  no  such  change  of  boundary 
lines  had  been  made."  This  Is  still  the 
law.  See  paragraph  439,  Gen.  St.  1889.  It 
Is  alleged  In  the  petition  in  this  case,  and 
of  course  admitted  by  the  demurrers,  that 
tbe  money  for  tbe  purchase  of  the  lots  and 
for  theerectioaofthe town-hall  was  raised 
by  taxation;  and  it  Is  not  alleged  or 
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aliown  that  any  bunds  have  been  Issued  or 
were  no untHtandlng.  Under  the  cases 
of  CommfSHlDiiers  v.  Bunker,  16  Kan.  438; 
Chandler  t.  Reynolds.  lt»  Kan.  249;  Craft 
T.  Lofinch,34  Kan.  369.  8  Pac.  Rep.  359,— 
this  section  of  chapter  H2  of  the  Laws  of 
IKTS  only  applies  Incases  where  bonds  have 
bi>en  legally  issued  before  a  change  of  coun- 
ty or  township  boundaries.  The  fair  Im- 
plication arfslns:  from  this  legislative  ac- 
tion \a  that,  when  a  part  of  a  township  Is 
detached,  It  is  relieved  of  all  oblipratlunB 
of  the  municipality  from  which  tt  Is  taken, 
except  In  the  simple  Instance  of  bonds 
liavlnK  been  legally  issued  when  it  was  a 
part  of  that  township.  No  bonds  having 
been  issued  by  Wellington  township,  the 
principle  that,  unless  by  the  act  authoriz- 
ing separation  some  division  of  property 
Is  declared,  the  original  municipality  re- 
tains all  the  property,  applies  In  this  case 
In  lavur  of  Wellington  township,  and  the 
townships  of  Seventy-Six, Osbom, Downs, 
and  Jackson  have  uo  Interest  or  claim  to 
any  part  of  the  lots  and  township  hall 
In  controversy. 

Counsel  for  the  defendants  in  error  insist 
that,  as  this  Is  an  equitable  action,  the 
plaintiff  in  error  Is  In  no  attitude  to  claim 
relief,  because,  among  other  reasons,  the 
property  is  public  property,  and  their 
clients  nave  equities  In  it  to  the  extent  of 
their  contributions  to  the  purchase  and 
improvements  tiiereof.  A  very  brief  state- 
ment will  dissipate  these  foggy  mists  of 
error.  Counsel  represent  separate  and 
distinct  municipalltlee.  and  the  petition 
shows  that  small  portions  of  the  territory 
embraced  within  the  original  township 
of  Wellington  were  at  various  times  an- 
nexed to  the  townships  of  Seventy-Six, 
Osbom,  Downs,  and  Jackson.  Possibly 
these  townships  were  created  after  this 
transaction,  but,  be  that  as  it  may,  It  Is 
perfectly  clear  that  by  no  posBibillties 
could  these  organizations,  as  public  cor- 
porations, have  any  equitable  claims  on 
the  property  in  controversy,  because 
some  of  tiie  land  and  a  fewof  the  people  of 
their  respective  townshlpsatonetime  were 
situate  anil  resldt^d  within  the  limits  of 
Weliingtun  township,  and  contributed  by 
taxation  to  the  improvement  of  It.  It  is 
true  that  the  people  In  these  townships 
who  paid  a  part  of  the  taxes  might  by 
such  payment  have  acquired  a  moral  ob- 
ligation against  the  original  township, 
which  by  legislative  action  might  have 
ripened  into  a  legal  demand,  but  it  would 
accrue  to  these  people,  and  not  to  the 
municipalities.  So  that  neither  a  fair  ap- 
plication of  legal  principles  nora  generous 
appeal  to  equltal)le  considerations  give 
these  mnnlflpalitles  any  claim  or  Interest 
in  the  propei-ty.  This  conclusion  Is 
abundantly  sustained  by  numerous  ad- 
judicated cases,  and,  while  there  may  be 
found  a  few  cases  that  seem  tohold  a  con- 
trary dt)ctrlne,  the  very  great  weight  of 
authority  establishes  the  principle  applied. 
See.  among  other  cases,  those  of  Town 
of  Depere  v.  Town  of  Bellevoe,  31  Wis.  120; 
Town  of  Milwaukee  v.  City  of  Milwaukee, 
32  Wis.  93;  Crawford  Co.  v.  Iowa  Co.,  2 
Chand.  (Wis.)  14;  Hampshire  v.  Franklin, 
16  Mass.  76;  North  Yarmouth  v.  SkllllngK, 
45  Me.  lUS;  Venzle  v.  Howland.  47  Me.  127. 


3.  This  narrows  the  controversy  down 
to  the  city  of  Wellington  and  the  town- 
ship of  Wellington,  and  invokes  the  ap* 
plication  of  other  principles.  It  will  be 
observed  that  at  the  time  the  town  of 
Wellington  became  a  city  of  the  second 
class,  it  was  composed  of  territory  that 
had  been  exclusively  within  the  boundur 
ries  of  the  township  of  Wellington  after 
certain  portions  of  that  township  had  been 
annexed  to  the  other  townships,  and  con- 
stituted a  part  of  W^llngton  township. 
This  Inquiry  arises  on  this  state  of  facts: 
When  a  city  of  the  second  class  is  created 
out  of  the  territory  of  a  municipal  town- 
ship, and  the  public  property  of  the  town- 
ship is  situated  within  the  boundaries  of 
such  city,  which  municipality  owns  the 
property?  In  the  absence  of  legislative 
reguiatlon,  the  presumption  is  that  the 
legislature  did  not  consider  that  any  reg- 
olatlon  was  necessary.  Mount  Pleasantv. 
Beckwlth,  100  D.  S.  614.  It  Is  said  In  this 
case:  "Where  there  is  no  legislation  on 
the  subject,  the  old  corporation  owns  all 
the  public  property  within  its  limits,  and 
is  responsible  for  all  debts  of  the  corpora- 
tion contracted  before  the  separation,  nor 
has  the  new  municipality  any  claim  to 
any  portion  of  the  public  property  except 
what  falls  within  Its  boundaries,  and  to 
that  the  old  corporation  has  no  claim 
whatever;"  and  cites  in  support  the  cases 
of  Laramie  Co.  v.  Albany  Co..  92  U.  S.  8U7, 
and  Bristol  v.  New  Chester.  3  N.  H.  524. 
It  is  further  said  in  the  case  of  Mount 
Pleasant  v.  Beckwlth  "that  it  is  not  a 
case  where  the  legislature  creates  a  new 
town  out  of  the  territory  of  an  old  one, 
without  making  any  provision  for  the 
])ayment  of  the  debts  antecedently  con- 
tracted, as  In  that  case  It  is  settled  law 
that  the  old  corporation  retains  all  the 
public  property  not  Included  within  the 
limits  of  the  new  municipRlity,  and  Is  lia- 
ble for  all  the  debte  contracted  by  It  be- 
fore the  separation  took  place."  Tbecase 
of  School  Tp.  of  Allen  v.  School  Town  of 
Macy.  109  Ind.  rm,  10  N.  E.  Hep.  578.  was 
one  In  which,  prior  to  the  incorporation  of 
the  town  of  Macy,  It  constituted  a  part 
of  the  township  of  Allen,  and  constituted 
a  greater  part  of  school-district  No.  1  In 
that  township.  The  school  townalilp 
had  purchased  a  tract  of  land,  received  a 
conveyance  therefor,  and  had  erected  a 
school-bouse  thereon.  When  the  town  of 
Macy  was  incorporated  this  land,  and  the 
school-house  thereon,  which  had  been  used 
exclusively  for  school  purposes,  were  situ- 
ated wholly  within  the  territorial  limits 
of  said  town  of  Macy;  but  the  school 
township  of  Allen  was  claiming  the  exclu- 
sive control  and  ownership  of  said  school- 
house,  and  the  laud  upon  which  It  was 
situated,  asserting  the  right  to  sell  and 
dispose  of  it  without  the  consent  of  the 
school  town  of  Macy.  The  school  town 
of  Macy  commenced  an  action  to  quiet 
Its  title  to  said  land  and  school-house,  and 
that  the  township  be  required  to  convey 
said  tract  of  land  to  It  for  school  pur- 
poses. In  Indiana  an  incorporated  town 
is  as  much  a  distinct  municipal  corpora- 
tion for  school  purposes  as  Is  a  civil  town- 
ship. The  court  say,  in  affirming  a  decree 
of  the  court  below  In  favor  of  the  town  of 
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Macy:  "There  cannot  be.  at  the  same 
time,  within  the  name  territory,  two  dis- 
tinct mualcipul  corporations  exerciHins 
the  some  powers,  jurisdictions,  and  privi- 
leges;-citing  Din.Mun.  Corp.  (3d  Kd.)  § 
1S4.  "AVben  the  town  of  Macy  was  incor- 
porated and  was  organized  as  a  school 
ctirporation,  H  became  the  sticcessor  ol 
the  school  township  of  Alien  in  all  educa- 
tiunal  matters  connecteil  iwith  the  public 
schools  within  its  territorial  limits, 
and,  as  a  necessary  consequence,  the  Juris- 
diction whieti  aald  school  township  had 
theretofore  exercised  was  thereafter  entire- 
ly excluded.  It  was  held  in  the  case  of 
School-Dist.  No.  1  v.  Richardson,  23  Pick. 
62,  that  when  a  township  abolishes  its 
existing  school-districts,  and  forms  new 
ones,  the  title  to  the  school-houses  then 
in  existence  vests  In  the  new  districts  in 
which  they  happen  to  fall.  This  case  was 
followed  In  Scbool-Dlat.  No.  6  t.  Tapley, 
1  Allen,  49,  and  this  authority  has  been 
expressly  or  impliedly  recognized  In  Car- 
son v.  State,  27  lud.  46.'j;  Stater.  Shields, 
56Ind.521;  and  BchoolTown  of  Leesburgh 
V.  Plain  School  Tp..  86  Ind.  582.  The«e 
conclusions  were  In  accordance  with  the 
general  principles  governing  the  use.  oc- 
cupation, and  control  of  public  property 
situate  within  the  territory,  which  has 
been  transferred  to  a  new  governmental 
Jurisdiction."  In  the  case  of  City  of  Lyon 
V.  Inhabitants  of  Kahant,  113  Mass.  433, 
tt  is  expressly  decided  that  lands  held  by 
a  town,  by  virtue  of  being  within  its  mu- 
nicipal boundaries,  oeceeaarily,  upim  the 
division  of  the  town  by  the  general  court, 
were  held  In  like  manner  by  the  town  with- 
in whose  limit's  theytell  opon  divisloit,  on- 
less  the  general  court  expressly  provided 
otherwise.  One  of  the  earliest,  and  possi- 
bly the  earliest,  case  which  directly  In- 
volved this  question  Is  North  Hempstead 
V.  Hempstead,  2  Wend.  110.  The  town  of 
North  Hempstead  was  created  out  of  the 
territoryof  thetuwn  of  Hempstead,  which 
owned  certain  land,  and  the  question  In 
dispute  was  as  to  the  ownership  of  that 
part  of  the  land  that  tell  within  the  limits 
of  the  new  townuf  North  Hempstead,  and 
the  unanimous  opinion  of  the  court  of  er- 
rors was  that  the  new  town  was  entitled 
to  bold  in  severalty  the  public  proiterty 
that  fell  within  Its  limits. 

We  have  carefully  examined  all  the  cases 
cited  In  both  briefs,  and  some  in  addition 
thereto.  A  very  great  majority  of  these 
cases  are  devoted  to  a  discussion  and  ap- 
plication of  the  principle  that  when  a  part 
of  a  township  Is  annexed  to  another,  or  Is 
detached  to  form  a  new  township,  the  old 
mnnicipality  retains  the  property,  and  la 
liable  for  the  debts,  without  other  provis- 
ion is  made  by  the  act  of  separation. 
Very  few  reported  cases  adjudicate  the 
question  as  to  which  muulcipalttj  Is  en- 
titled to  the  public  property  that  falls 
within  a  city  created  out  of  a  township, 
because, asa  rule, the  legislature  has  maile 
provision  for  an  equitable  division.  The 
atroDgest  case  that  can  be  found  in  the 
books  In  favor  of  the  defendant  in  error 
(the  township  of  Wellington)  is  that  ol 
Parish  of  West  Carroll  v.  Gaddls,  U  La. 
Ann.  9:!8;  bat,like  many  of  the  other  cases, 
the  point  embraced  in  the  controversy  was 


not  precisely  thesame  as  hcre,but  ^hegen- 
erai  obsei'vationsof  thecourt  in  the(;ourBe 
ol  the  argument  were  to  theeffect  thatthe 
township  of  Wellington  would  retain  all 
the  property.  We  have  examined  the 
case  of  Hoard  v.  East  Saglnuw,  45  Mich. 
257.  7  N.  W.  Rep.  SOS.  and  find  it  very  large- 
ly controlled  by  statutory  considerations. 
The  case  of  People  v.  Trustees,  S6  111.613, 
is  one  in  which  the  president  of  tlie  board 
of  education  of  the  city  of  Chicago  claimed 
that,  because  the  boundaries  of  the  city 
had  been  extended  so  as  to  include  a  smalt 
portion  of  a  country  school-district,  they 
were  entitled  to  a  part  of  the  revenues 
arising  from  school  section  No.  16,  that 
remained  wholly  within  the  limits  of  the 
country  school-district,  and  his  claim  was 
denied.  The  later  case  of  McGurn  v. 
Board.  (111.)  24  N.  E.  Bep.  529,  (decided  In 
May,  1890,)  turns  entirely  upon  statutory 
provisions.  It  may  be  fairly  said  that  In 
every  case  In  which  the  qnestion  was  a 
controlling  one,  and  It  was  free  from  stat- 
utory control,  it  has  been  held  that,  in 
cases  of  a  new  and  different  municipality 
carved  out  of  a  municipal  township,  the 
public  property  falling  within  Its  limits 
belongs  to  the  new. 

4.  We  take  note  of  the  distinction  made 
in  the  brief  of  counsel  for  the  township  of 
Wellington  between  the  governmental 
character  of  a  municipality  and  its  pro- 
prietary po  were.  Initsgovernmentalchar-. 
ucter  the  corporation  is  made  by  the  state 
a  local  depository  of  certain  limited  and 
prescribed  political  powers,  to  beexercised 
forthe  publlcgood  of  thestate  ratbertban 
for  itself.  In  its  proprietary  character  the 
theory  is  thatr  the  powers  are  not  sap- 
posed  to  be  conferred  chiefly  from  consid- 
erations connected  with  the  government 
of  the  state  at  large,  but  for  the  private 
advuntuge  of  the  compact  community 
which  is  Incorporated  as  a  distinct  legal 
personality  or  corporate  Individual.  This 
distinction  Is  well  founded,  and  npun  it  Is 
based  tlie  doctrine  that,  as  to  property  ac- 
quired  under  such  powers,  and  as  to  con- 
tracts with  reference  thereto,  the  corpo- 
ration Is  not  to  be  regarded  as  a  public 
one,  to  the  extent  thwt  the  legislative 
power  over  it  with  reference  to  such  prop- 
erty is  omnipotent.  In  the  long  list  of  au- 
thorities cited  by  Judge  Dillon  In  bis  work 
on  Municipal  Corporations,  sustaining 
this  distinction,  we  do  not  find  that  It  ex- 
ists anywhere,  except  in  cities,  and  from  Its 
nature  It  must  only  apply  to  large  cities, 
and  in  these  It  seems  to  be  conQned  to 
property  held  by  cities  not  absolutely  nec- 
essary fur  the  transaction  of  the  public 
business,  but  for  revenue.  Improvement, 
and  development,  such  as  bridges,  wbaris. 
and  structnresof  that  character.  Itseema 
clear  to  us  that  the  property  in  question 
was  used  solely  and  distinctly  for  a  public 
purpose,  and  was  a  necessity  of  the  mu- 
nicipal existence,  because  It  had  to  have  a 
place  at  which  to  transact  the  public  busi- 
ness, and  was  not  of  that  character  that 
fell  within  the  proprietary  power  of  the 
township.  Neither  can  It  bo  claimed  that 
the  township  of  Wellington  held  this 
property  in  trust  for  specific  uses.  But  the 
conveyance  by  Davidson  to  the  township 
contained  a  limitation  of  the  manner  in 
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wblcb  the  property  should  be  need.  Cnr- 
tlH  V.  Board,  43  Kau.  138,  28  Pac.  Rep.  98. 
Neither  do  we  tblok  that  the  poBBesslon 
and  Dse  of  the  lots,  and  the  building?  there- 
on by  the  city  of  Wellington  for  public 
purposes,  would  depart  from  the  express 
purpose  of  the  conveyaoce  so  as  to  create 
any  forfeiture  of  the  estate.  A  city  of  the 
second  class,  for  its  mayor,  common  coun- 
cil, police  judge,  mnrahal,  and  other  offi- 
cers, has  more  use  for  a  town-hull  than  a 
township  can  hare,  and  the  use  by  both 
1b  so  similar  that  It  does  not  appear  that 
there  is  any  substantial  departure  from 
the  literal  terms  of  the  grant.  In  fact,  the 
conreyunce  expressly  provides  for  the 
same  use,  both  by  the  township  audita 
successor,  and,  as  we  have  said,  the  use 
can  only  differ  in  degree,  and  not  in  char- 
acter. 

6.  There  Is  another  qneBtlon  arlsbite  on 
the  facts  in  this  case  that  seems  to  be 
more  contrullinK  in  its  operation  than  the 
one  Just  discusHed.  The  conveyance  made 
by  Davidson  to  the  township  of  Welling- 
ton was  of  lots  in  the  town  of  Wellington, 
which  at  that  time  was  a  city  of  the  third 
class.  This  conveyance  was  made  for  the 
conBlderatlon  "  of  one  dollar,  and  the  en- 
hanced value  of  lots  that  are  owned  by 
the  grantor  that  He  In  the  vicinity  ot  the 
herein  granted  lots."  The  conveyance 
was  made  to  the  township  ot  Wellington, 
"Its  successor  or  sut^ceeaors,"  and  it  is 
made  for  the  express  purpose  of  erecting 
a  township  hall.  The  city  of  Wellington, 
as  a  city  of  the  second  class,  has  become 
the  snccessor  by  operation  of  law  ol  all 
the  tciTltory  embraced  within  the  bonnd- 
arles  of  theclty.  This  succession  embraces 
the  exercise  of  all  the  powers  of  taxation 
even  for  county  purposes,  of  local  legisla- 
tive powers  which  are  granted  to  such 
cities,  for  all  educational  purposes,  for  elec- 
tion purposes,  and  for  all  local  administra- 
tive powers  known  to  the  law.  We  have 
already  seen  by  a  quotation  from  Dillon  on 
Municipal  Corporations,  and  It  is  a  phllu' 
Bophlcal  proposition,  that  there  cannot 
be,  at  the  same  time,  within  the  same  ter- 
ritory, two  distinct  municipal  corpora- 
tions, exercising  the  same  jiowerandju- 
rlBdlction.  Henca  thecontroi  of  these  lots 
mnBt  vest  entirely  la  one  or  the  other  of 
these  mnnlclpalltieB.  Beyond  all  quAs* 
lion,  these  lots,  and  the  buildings  thereon, 
are  no  longer  a  part  or  parcel  of  the  terri- 
tory of  Wellington  township,  and  are  a 
part  of  the  territory  of  the  city  of  Welljng- 
ton.  Has  the  township  ot  Wellington  the 
legal  attribute  of  owning  real  estate,  even 
for  a  public  purpose,  outside  of  its  terri- 
torial UmitB?  It  will  nut  be  claimed  that 
Buch  power  exists  except  by  express  legis- 
lative enactment.  It  would  seem  that  the 
city  of  Wellington,  as  succesfior  of  Welling- 
ton township,  become  invested  by  the  ex- 
press terms  of  the  conveyance  with  the 
legal  title  to  the  lots  in  dispute.  That  at 
the  time  ot  the  convey  a  nee  hucIi  succeHslon 
was  In  the  contemplation  of  the  grantor, 
and  that  the  words  "successor  or  succes- 
sors" were  used  in  iintlclpation  that  Well- 
ington, then  a  city  ot  the  third  class,  and 
a  part  of  the  township,  would  eventually 
grow  into  such  proportions  that  its  legal 
Identity  would  be  Beparated  from  the 


township,  and  by  the  operation  ot  tbe 
natural  laws  of  growth  and  development 
it  would  emeiee  into  a  distinct  and  sepa- 
rate mmiicipality.  There  can  be  no  ques- 
tion bat  that  the  city  of  Wellington  is  the 
legal  successor,  so  far  an  the  territory 
within  its  limits  is  concerned,  ot  the  town- 
ship of  Wellington.  Curtis  v.  Board.  43 
Kan.  188,  23  Pac.  Rep.  98.  As  such  aucces- 
eor,  it  takes  the  lots  and  the  bulldinss 
thereon,  subject  to  tbe^  limitation  in  the 
manner  ot  their  use. 

6.  In  the  recent  case  of  Board  ol  Edaca- 
tlon  of  Kanaasaty  v.  Sehool-Dlat.No.  Tot 
Wyandotte  Co.,  ante,  13,  some  expressions 
in  the  opinion  are  in  conflict  with  this  de- 
cision. That  was  a  purely  equitable  ac- 
tion, ite  object  being  to  restrain  the  offi- 
cers of  achoot-d  1st  riot  No.  7  from  any  in- 
terference with  the  control  by  tbe  board 
of  tbe  Bchool-house.  It  seemed  to  ua  then 
that  the  cases  of  Heizer  v.  Tohn,  37  Ind. 
415,  and  Reckert  v.  (.Ity  of  Peru,  60  Ind. 
473,  were  In  point  and  were  controlling. 
It  will  be  noticed  by  a  critical  exaniina- 
tiun  of  these  cases  that  the  decisions  were 
largely  controlled  by  the  fact  that  on!y  a 
portion  of  the  school-district  was  taken 
Into  the  city  of  Indlanapolla  In  tbe  one 
case  and  Into  the  city  of  Peru  In  the  other ; 
and  hence  the  court  couclnded  that  It 
would  not  be  eqnitable  to  grunt  the  relief 
prayed  for.  The  distinction  between  tliese 
ceses  and  that  of  School  Tp.  of  Allen  v. 
School  Town  of  Macy,109  Ind.  559. 10  N.  E. 
Hep.  578,  is  clearly  stated  In  the  latter 
case,  and,  as  we  think.  It  is  Juat  the  differ- 
ence between  Board  ot  Education  t.  Scfaool- 
DlBt.  No.  7  of  Wyandotte  Co.  and  the  case 
we  are  now  considering.  There  i»  this 
marked  difference  between  thecases:  This 
Is  an  action  to  quiet  title  nnder  the  Code 
by  a  party  who  for  many  years  haa  been 
in  tbe  exclusive  poaeeaBlon  of  the  prop- 
erty, claiming  to  be  the  holder  ol  the  legal 
title.  The  Wyandotte  County  Case  was 
one  In  which  a  party  claimed  to  be  enti- 
tled to  possession  by  virtue  of  an  exten- 
sion of  the  boundaries  of  the  city,  but 
whose  right  of  possession  was  denied, and 
It  was  sought  to  settle  the  title  by  injunc- 
tion ;  and  the  universal  rule  Is  that  tn  pre- 
vent Interference  ot  posseeslott  and  con- 
trol by  injanctlon  the  party  applying  for 
the  provisional  remedy  muat  bold  the  titles 
The  real  qnestlon  in  that  case  was,  wh 
owned  the  school'honae  and  tbegrounv 
upon  which  it  was  built?  and  this  qruam 
tlon  ought  not  to  be  determined  on  a  mo-, 
tlon  to  vacate  a  temporary  injunction 
Be  that  as  it  may,  we  are  nowof  the  opln- 
ion  that  the  city  of  Wellington  is  tbe  lega 
successor  of  the  township  ot  Welllngt^in, 
so  far  as  this  property  is  concerned,  both 
by  operation  of  law,  by  the  express  terms 
of  the  conveyance,  by  the  necesslcy  of  a 
municipality  having  jurisdiction  of  prop- 
erty exrluBively  within  its  limits,  and  by 
the  fact  that  no  power  is  given  to  town- 
ships b)  the  statutes  of  the  state  to  bold 
real  estate  outside  ol  Its  limits,  aa  It  can- 
not be  used  when  ao  altnated  tor  any  pub- 
lic purpose  of  the  towoBhIp,  and  It  ean- 
not  be  subjected  to  the  free  and  unre- 
strained  possession  and  control  of  the 
authorities  of  the  township  without  ccd' 
llslona  with  tbe  authority  of  tbe  city* 
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7.  Attention  1b  called  to  an  act  of  the 
l^filatare,  being  chapter  62  of  the  Laws 
ot  1888,  whicb  It  Is  claimed  dispoaes  ut  the 
iDterestB  of  tbrae  varioun  municlpalltiea 
nn  equitable  principles.  ThU  art  reads  as 
foDuwR:  "An  act  tu  provide  for  the  ap- 
portionment of  public  property  In  Sum- 
nf'r  county,  KaoBas,  by  a  Bale  of  lotH  eler- 
en  and  twelve,  la  block  flfty-tbree,  In  Wel- 
lin^tun.  Kansas,  and  apportion  the 
proceeds  ot  the  sameamonff  the  townships 
of  Seventy-Six,  Downs,  Osborn.  Jackson, 
Wellington,  and  the  city  of  Wellington,  in 
said  county.  Preamble:  Whereas,  thfit 
in  1873  the  present  city  of  WeliinKton,  the 
present  townships oi  Wellington,  Seventy- 
aix^  Ctebom,  Downs,  and  JackBon  were 
one  single  township,  known  as  *  Welling- 
ton Township,'  In  Snmner  connty,  Kan* 
saa;  and  whereas,  while  said  city  and 
townships  BO  compoaed  one  townebip, 
there  was  purchasetl  by  said  townsblp 
lots  eleven  (11)  and  twelve,  (12,)  In  block 
flfty-three.  (53.)  In  Wellington,  Sumner 
county,  Kansas,  and  erected  upon  the 
same,  at  a  cost  of  ten  thousand  eight  hun- 
dred and  twenty-nine  dollars  and  seventy- 
nine  cents,  ($10,829.79,)  a  townsblp  hall, 
now  known  as  the  'Old  Court-Honwc;' 
and  whereas,  Blnce  the  erectiun  of  said 
bnilding  the  city  of  Wellington  has  been 
or^aniEed  into  a  city  of  the  second  class, 
and  then  (there)  has  been  detached  from 
the  territory  of  the  original  township  of 
Weillnsrton  the  territory  now  making  the 
townships  of  8erenty-8ix,OBbom,  Downs, 
Jackson,  and  the  city  of  M'eUlngton ;  and 
whereas,  the  proportional  part  of  said 
cost  of  erecting  the  said  township  hall 
which  was  contributed  by  the  present  city 
ot  Wellington  wns  $4,928.83,  by  the  present 
township  of  Seventy -Six  was  $S14.76,  by 
the  present  township  of  Osborn  was 
$635.10.  by  the  present  township  ot  Downs 
wan  $^1.  by  the  present  township  ot  Jack- 
son was  $596.99,  by  the  present  township  of 
Wellington  was  $3,614.11;  and  whereas, 
there  still  remains  In  the  treasury  of  the 
township  of  Wellington,  of  said  sum  con- 
tribn ted  towards  the  erection  ol  said  build- 
ing, tbesnm  ol  $678.60;  and  whereas,  the 
legal  title  to  said  building  and  lots  Is  in 
the  township  of  Wellington:  Therefore, 
Section  1.  Be  it  enacted  by  the  legislature 
of  Kansas,  that  the  sheriff  of  Sumner 
county,  Kansas,  shall,  within  thirty  days 
after  this  act  takes  effect,  proceed  to  have 
advertised,  appraised,  and  sold,  In  the 
same  manner  as  Is  now  provided  bylaw 
tor  selling  real  estate  under  order  of  sale 
from  the  district  court,  lots  eleven  (11) 
and  twelve,  (12,)  In  block  fifty -three,  (53.) 
in  Wellington,  Sumner  county,  Kansas, 
and  make  a  report  of  said  sale  to  the  dis- 
trict court  of  said  county  and  state,  in  like 
manner  as  Is  now  provided  by  lawin sales 
of  real  estate  as  far  as  applicable.  Sec.  3. 
It  shall  be  the  duty  of  said  district  court 
to  conflrm  the  sale  mentioned  in  this  act, 
]f  the  same  Is  made  In  accordance  with 
this  net,  and  order  the  sheriff  of  Sumner 
county.  Kansas,  tipon  the  payment  Into 
court  the  purchase  money,  a  deed  to  the 
purchaser,  which  deed  shall  be  In  all  re- 
spects binding,  and  confer  upon  the  pur- 
-^haaer  a  fall  and  complete  title  In  fee-sim- 


ple to  said  lots  eleven  and  twelve,  In  block 
flfty-three.  In  Wellington,  Kansas.  Sec.3. 
The  district  Judge  of  said  court  shall,  by 
an  order  under  lils  hand,  direct  the  clerk 
of  the  district  court  to  disburse  the  sura 
realized  from  the  sale  ot  the  lots  named 
in  this  act,  among  the  followintr  named 
munlclpfllities  in  Sumner  county,  Kansas, 
and  In  the  proportion  as  follows:  To 
the  township  ot  Seventy-Six,  that  per 
cent,  ot  the  proceeds  of  sale  that  $814.76  Is 
of  $10,829.79;  to  the  township  of  Osborn, 
that  per  centum  of  the  proceeds  of  the  sale 
that  $625.10  iB  of  $10,829.79;  to  tiie  town- 
ship of  Downs,  that  per  centum  of  the 
proceeds  of  sale  that  $251  is  of  $10,829.79; 
to  the  township  of  Wellington,  that  per 
centum  of  the  proceeds  of  sale  that  $3,614 
lsof$10.829.79;  to  the  township  of  Jackson, 
that  per  centum  of  the  proceeds  of  sale 
that  $595.99  1b  of  $10,829.79;  and  to  the 
city  ol  Wellington,  that  per  cent,  of  the 
proceeds  of  sale  that  $4,928.83  is  of  $1U.- 
829.79:  provided,  that  shall  said  }udee  find 
that  any  part  of  the  moneys  contributed 
towards  the  erection  ot  the  building  men- 
tioned In  this  art  has  not  been  disbursed 
by  the  township  of  Wellington,  then  the 
sum  so  found  to  remain  with  said  town- 
ship shall  be  deducted  from  said  township 
pro  rata.  Sec.  4.  The  purchaser  of  sale] 
lotB  sliall  have  all  unpaid  rents,  and  Is 
hereby  empowered  to  maintain  an  action 
In  any  court  of  corapeteut  jurisdiction  for 
the  same.  Sec.  5.  This  act  shall  take  effect 
and  be  In  force  from  and  after  Its  publica- 
tion In  the  official  state  paper.  ** 

Discarding  the  preamble,  and  consider- 
ing the  body  of  the  act  only.  It  may  be  at 
first  said  that  It  Is  doubtful  If  the  legis- 
lature can  decide  a  case  pending  In  the 
courts,  and  If.  when  there  la  a  coutroversy 
about  the  title  to  real  estate,  the  legisla- 
tive branch  of  the  state  government  can 
declare  the  title  to  be  vested  In  one  or  the 
other  of  the  Htltran  ts.  In  the  second  place. 
If  force  and  effect  Is  given  to  this  act  of 
the  legislature,  the  express  purpose  of  the 
conveyance  by  Davidson  to  the  township 
and  Its  successor  is  not  only  defeated,  hut 
compliance  with  its  terms  is  rendered  im- 
possible. As  we  have  remarked  elsewhere, 
the  manner  ot  the  use  of  the  property  Is 
expressly  limited  by  the  language  used  In 
thedeed  of  conveyance,  and  the  absolute 
sale  of  the  property  as  directed  by  this 
act  of  the  legislature  is  In  violation  of  that 
use  or  manner  of  use.  This  act  provides 
that  the  property  shall  be  sold,  and  that 
a  sheriff's  deed  shall  be  made  to  the  pur- 
chaser that  will  vest  In  him  the  absolute 
fee^imple  title  to  the  same.  This  Is  not  a 
proper  exercise  of  legislative  power.  In  any 
view,  and  cannot  have  the  effect  to  make 
any  ana!  dlBpoHition  of  this  property  con- 
trary to  and  in  violation  of  the  avowed 
purpose  and  express  object  of  the  grant, 
rt  follows  from  all  these  considerations 
that  we  are  constrained  to  recommend 
that  the  judgment  of  the  district  court  ol 
Snmner  be  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  overrule  the  de- 
murrers. 

Per  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 
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4;kTEB8TATB  CoXBOMDATSn  BaPID  TRAN- 
SIT Kt.  Co.  v.  Early. 
•(Supreme  Couart  of  Kanacu.   April  11,  18B1.) 

HnmoiPAX.  Cokporatioss  —  Obadb  or  Streets— 
Damages. 

1.  A  city  has  the  right  to  establish  the  ffrade 
at  its  streetii,  and  it  is  only  when  the  grade  is 
changed  after  bein^  once  established  that  dam- 
ages can  be  alloweo  therefor  to  property  owners. 
Paragraph        Oon.  St.  18S9. 

3.  Where  a  street-railway  company  is  per- 
mitted by  a  city  to  construct  its  road  in  a  street' 
of  the  city  and  upon  the  established  ^ade  there  - 
of,  soch  road,  with  permission  of  the  city,  may 
cut  down  or  grade  the  street  so  as  to  bring  it  to 
the  established  grade.  la  doing  so  the  railway 
company  acts  for  the  city,  and  in  bringing  the 
street,  or  any  part  thereof,  to  an  established 
grade,  it  is  not  liable  to  adjoining  lot-owners  on 
aocoont  of  cutting  down  or  srading  the  street,  if 
the  grading  Is  done  in  a  good  and  workman-like 
manner,  and  confined  wholly  within  th«  street 
(Syllalms  by  the  Ccmrt.) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Millek,  Jadge. 

Outbe  ^th  day  of  January,  lSft7,  L.  J. 
Early  commenced  his  action  against  the 
Interstate  Consolidated  Rapid  Transit 
Hallway  Company  to  recover  $3,00(t  be- 
cause of  the  construction  ol  adouble-trtick 
railway  on  Sixth  street  in  Kansas  City, 
Kan.,  whereby  It  was  alleged  that  the 
Ingress  to  and  esress  Irom  plaintiff's  prem- 
ises on  Slxthstreet  were  destroyed.  Trial 
had  before  the  conrt  with  a  Jury. 
The  jury  returned  a  verdict  for  the  plain- 
tiff, and  assessed  his  damatres  at  f500. 
They  also  made  and  filed  the  following 
special  findings  of  fact:  "(1)  If  you  hnd 
for  the  plaintiff  In  any  sum  on  account  of 
construction  and  operation  uf  a  railroad 
by  the  drfondant  on  Sixth  street  in  front 
of  plaintiff's  premises,  how  much  of  hucIi 
sum  do  you  find  to  arise  exclusively  from 
the  grading  dune  by  thedefeadant  on  said 
street?  Answer.  *500.  (2)  State  wheth- 
er the  Ingress  to  or  egress  from  the  plain- 
tiff's premises  on  the  Sixth-Street  side 
thereof  has  been  wholly  destroyed  by  the 
construction  aud  operation  of  defendant's 
railroad.  A.  it  has.  (3)  State  whether 
the  Ingress  to  or  egress  from  plaintiff's 
premlsf^  have  been  simply  made  tempo- 
rarily lea**  convenient  or  permanently  de- 
stroyed by  theconstruction  and  operation 
of  defendant's  railroad.  A.  Permanently 
destroyed.  (4)  State  what  you  find  was 
the  value  of  ptalutiff's  property  immedi- 
ately before  the  defendant  begun  the  con- 
struction and  operation  of  Its  road.  A. 
Three  thousand  six  hundred  dollars.  (5) 
Ktate  what  yon  find  to  be  the  value  of 
plaintiff's  property  Immediately  after  de- 
fendant began  the  construction  and  oper- 
ation of  its  road.  A.  Three  thousand  one 
hundred  dollars.  (6)  State  whether  or 
not  the  rental  value  of  plaintiffs  proper- 
ty nas  been  increased  by  the  conBtruction 
and  operationof  the  defendant's  road.  A. 
Unable  to  answer,  as  there  are  no  build- 
ings." The  railroad  company  filed  a  mo- 
tion foranew  trial,  which  was  overruled. 
Judgment  was  entered  upon  the  verdict. 
The  railroad  company  excepted,  and 
brings  the  case  here. 

N.  A.  Loomia  and  TTarner,  Dean  <£ 
Flaffeman,  tor  plaintiff  In  error.  Hale, 
Fi/b  <fi  Cruig,  for  defendant  in  error. 


HoRTON,  G.  J.,  [after  sttitiDg  thetacts  as 
above.)  This  was  an  action  brought  In 
the  court  below  l>y  Li,  J.  Early  against 
the  Interstate  Rapid  Transit  Railway 
Company  to  recover  damages  to  certain 
lots  tjwned  by  him  in  Kansas  City,  In  this 
state,  on  account  of  the  construction  of 
its  railway  on  Sixth  streat  in  front  of  bis 
property.  Soon  after,  becaase  of  the  con- 
solidation of  this  and  other  companies 
under  the  name  of  the  Interstate  Conenil- 
dated  Rapid  Transit  Railway  Company, 
an  amended  petition  was  filed.  Trial 
had  before  the  court  with  a  Jury.  Judg- 
ment wag  rendered  for  the  plaiutlff  below 
for  9500  and  costs.  The  rallwaycompany 
excepted,  and  brings  the  case  here.  Sixth 
street  in  the  old  city  of  Wyandotte,  (now 
Kansas  City,  Kan.,)  between  Minnesota 
avenue  and  the  south  end  of  Sixth  street, 
is  a  public  street,  varying  in  width  at  va- 
rious places.  It  was  the  chief  street  in  the 
old  city  connecting  the  north  and  south 
ends.  In  some  places,  between  Minnesota 
avenue  and  Orvllie  street.  Sixth  street 
was  as  wide  as  90  feet,  bat  In  front  of  the 
property  of  Mr.  Early  It  Is  somewhat  dlfll* 
cult  to  detei*mine  the  exact  width  of  the 
street.  Upon  his  part  It  is  claimed  tu  be 
45  feet  only,  while  Mr.  McAlplne,  one  of 
his  witnesses,  testified  that  the  street  at 
that  point  was  from  60  to  80  feet  wide.  It 
had  been  traveled  agreatnamborofyears. 
The  city  had  Improved  It  somewhat  by 
making  a  cut  In  front  of  this  property, 
varying  at  the  north  -  west  comer  thereof  to 
the  south-west  corner  from  tw^o  to  eight 
feet.  It  left  the  property  well  situated  for 
residence  or  business  purposes.  In  1884 
and  1885ordlnance8  were  adopted  uuthorii- 
Ing  the  railway  company  to  construct  Us 
road  on  Slxthstreet.  There  was  no  grade 
in  front  of  the  property  of  Mr.  Early  until 
after  these  ordinances  were  passed.  The 
ordinances  that  authorlaed  the  railway 
company  to  construct  its  road  on  the 
street  fixed  the  official  grade  of  the  street. 
These  ordinances  provided  for  the  con- 
struction of  a  double-track  railway  past 
the  property  In  controversy  upon  the 
street  at  the  established  grade  thereof. 
Mr.  Early  owned  a  number  of  vacant  lots 
upon  Sixth  street  In  the  old  city  of  Wyan- 
dotte at  the  time  the  railway  company 
built  its  road  thereon.  The  lots  face  west, 
end  corner  upon  Orvllie  street.  The  rail- 
way runs  past  these  lots  tn  a  north  and 
south  direction.  Theclty  having  failedto 
bring  Sixth  street  to  grade  as  by  the  ordi- 
nances It  had  agreed  to  do,  the  railway 
company  proceeded  In  April,  1886,  to  do 
the  grading;  and,  as  the  railway  was  to 
be  built,  according  to  the  terms  of  the  or- 
dinance, upon  the  street  at  the  established 
grade  thereof,  the  company  was  obliged 
to  grade  so  much  of  the  street  in  front  of 
Mr.  Early's  property  as  was  necessary  for 
the  construction  and  operation  of  the 
road.  In  October,  1886,  the  railway  com- 
pany  commenced  the  operation  of  its 
trains  past  his  property.  Late  In  1886 
this  action  was  commenced.  Upon  Janu- 
ary 25.  1887,  the  amended  petition  was 
filed.  The  grade  that  the  railway  com- 
pany made  In  front  of  this  property  was 
about  18  feet  deep  at  the  south  line  of  the 
proxicrty,  and  varied  as  it  went  north,  un- 


Digitized  by  Google 


Kan.) 


HARDT  fi.  riEST  NAT.  BANK. 


423 


tit  It  was  BomethfnK  like  7  or  8  feet  at  the ' 
north  line.  The  cut  made  In  front  of  the 
Early  property  was  about  30  feet  wide  at 
the  top  and  about  23  feet  nide  ut  the  bot- 
tum.  A  double-track  railway  wan  con- 
Htructed  In  the  street.  The  trucks  take  up 
about  15  feet,  althoufch  It  Is  vlalmed  that 
from  the  ends  of  the  ties  of  the  road  about 
22  feet  of  the  street  «re  occupied.  The 
jury,  In  their  special  finding,  stated  that 
they  asse^eed  the  damafj^t^s  of  the  land- 
owner at  ¥500,  and  that  these  damages 
were  allowed  solely  on  account  of  the 
Kradlng  done  by  the  railway  company. 
In  grading:  Sixth  street  for  the  construc- 
tion of  the  street  railway  the  company 
acted  for  the  city.  They  held  a  position, 
as  It  were,  of  a  contractor  for  the  city. 
The  city  established  the  grade,  and,  under 
the  statute,  had  the  right  to  do  9o.  Gen. 
St.  18N9,  par.  562.  It  Is  only  when  the 
in*ade  of  a  stref>t,  alley,  lane,  nr  avenue 
within  a  city  Is  changed  after  being  once 
established  that  damages  can  be  allowed 
the  property  owners  which  may  be  caused 
by  the  change  olgrade.  Of  course  the  rail- 
way company,  in  grading  Sixth  street  un- 
der authority  from  the  city,  was  compelled 
to  cut  down  the  street  in  front  of  the  Ear- 
ly property,  but  It  had  the  lawful  right  to 
do  that.  This  cutting  or  grading  of  ne- 
nesBlty,  to  some  extent  destroyed  plain- 
tiff's means  of  Ingresfi  and  egress  from  the 
street,  because  by  cutting  the  street,  or  a 
part  of  It.  down  to  Its  established  grade. 
It  left  the  Early  property  above  grade,  or 
higher  than  the  street.  The  rnllway  com- 
pany ought  not  to  beheld  liable  because 
the  city  failed  to  grade  the  street  to  Its 
full  width  at  the  time  the  company  con- 
structed and  put  In  operation  Its  rnnway. 
The  trial  court  so  Instructed  the  Jury.  It 
is  possible  from  the  evidence  that  there 
was  a  temporary  obstruction  of  the  street 
OQ  account  of  the  failure  of  the  railway 
company  to  properly  construct  Its  road 
and  track,  but  the  Jury  did  not  allow 
damages  tor  any  act  of  omission  or  com- 
mission of  this  kind.  Then,  again,  the 
railway  company  bad  a  reasonable  time 
after  grading  the  street  to  construct  Its 
tracks  and  road-bed,  and  to  put  In  ma- 
cadam or  ballast.  This  case  is  not  like 
Railway  Co.  r.  Twine,  23  Kau.  585;  Rail- 
road Co.  V.  Andrews,  26  Kan.  702,  and  30 
Kan.  590,  2  Pan.  Kep. 677.— because  the  real 
complaint  In  this  case  Is  that  the  dam- 
ages were  caused  by  cutting  the  street 
down  to  the  established  grade  required  by 
the  city.  It  is  almost  Impossible  to  tell 
what,  if  any, permanent  daniRgetheKarly 
property  will  suffer  on  account  of  the  con-  , 
structlon  of  the  street  railway  until  Sixth 
street  is  brought  to  grade.  If  the  grading 
was  properly  done  In  a  good  and  workman- 
like manner,  and  confined  wholly  within 
the  steet.  Early  cannot  recover  because  In 
cutting  the  street  down  to  grade  bis  lots 
aro  left  elevated  or  above  grade.  The 
Jury  hearing  this  case  do  notseem  to  have 
fully  understood  this  rule.  They  were  not 
clearly  or  suOlclently  Instructed  upon  this 
point;  hence  the  erroneous  verdict.  As  to 
Railroad  companies  occupying  streets,  see 
Railroad  Co.  v.Lanion.40  Kan. 301, 19  Pac. 
Rep.  B61 :  Railway  Co.  v.  Cuykendall,  42 
Kan. 234,  21  Pac.  Rep.  1051;  RallwayCo.T. 


Smith,  44  Kan.  — .  25  Pac.  Rep.  623;  and 
Railway  Co.  v.  Mahler,  44  Kan.  — ,  ante, 
22.  The  judgment  of  the  district  court 
will  be  reversed,  and  cause  remanded  for 
a  new  trial.  All  the  Justices  concurring. 


(U  Kan.  88) 

Habdt  et  al.  v.  Fmsx  Nat.  Bane  of 
Newton. 

(Supreme  Court  of  Kansaa.    April  11,  1891.) 
Rbboibbiok  ow  CoNTRAor— Cascblution  op  Notes 

— INJUNCTIOM. 

In  u  aeUon  to  resoltid  a  oontrsot  for  the 

purohaae  of  real  estate,  the  canoellatlon  of  the 
notes  f^ven  in  payment  of  such  purchase,  and 
to  restrain  the  purchaser  of  said  notes  from  col- 
lecting the  same,  all  of  the  parties  interested  in 
the  transaction  should  be  made  parties  to  the  ac- 
tion, either  as  plaintiffs  or  defendants;  and  held, 
that  an  injunccton  should  not  be  granted  to  re- 
strain the  purcnaserof  such  notes  from  oollectiog 
the  same  if  it  appeared  from  the  petltlni  of  the 
plaintiffs  that  tliey  had  a  plain  and  adequate 
remedy  at  law. 

(Svllabua  bv  Qreen,  C.) 

Gommlsslonsrs'  decision.  Error  from 
district  court,  Harvey  county;  L.  Houk, 

Judge. 

Bowman  *6  Bticher  anA  James  McKia- 
Btry,  tor  plaintiff  In  error.  Brown  A 
Kline,  U>T  defendant  tn  error. 

Ghren.C.  The  plaintiffs  In  error,  with 
W.  K.  F.  Vila,  originally  brought  this  ac- 
tion against  S.  Lehman,  A.  B.  Gilbert, 
and  the  First  National  Bank  of  Newton, 
In  the  district  court  of  Harvey  county. 
The  plaintiffs  alleged  various  fraudulent 
nets  upon  the  part  of  the  defendants  Leh> 
man  and  Gilbert  and  others,  wherebyth^ 
were  Induced  to  associate  themselves 
with  the  defendants  named  and  others  In 
the  purchase  of  some  real  estate,  to  be 
platted  aa  an  addition  to  the  city  of  New- 
ton I  that  a  corporation  was  organized 
under  the  name  of  the  "Harvey  County 
Investment  Company,"  and  certain  land 
purchased  and  conveyed  to  said  com- 
pany; that  each  member  of  the  associa- 
tion paid  In  cash  the  sum  of  f 1,000,  except 
Vila,  who  paid  his  entire  share  in  cash, 
amounting  to  f2,800.  The  other  members 
of  the  association  executed  notes  for  the 
balance  of  the  unpaid  interest  In  saldcom- 
pauy.  and  these  notes,  with  the  cash  paid 
In,  were  used  to  pay  for  the  land  pur- 
chased. It  was  further  alli^ed  that  these 
uotes  were  delivered  to  Lehman  and  Gil- 
bert, who  occupied  the  position  of  presi- 
dent and  secretary,  respectively,  of  the  in- 
vestment company;  and  that  they  sold 
them  to  the  First  National  Bank, of  which 
Lehman  was  president,  and  Gilbert  was 
cashier,  and  the  bank  had  knowledge  of 
the  alleged  fraudulent  transactions;  that 
the  bank  had  brought  suit  against  the 
plaintiffs,  as  makers  of  some  of  the  notes, 
and  was  proceeding  to  collect  the  same. 
The  plaintiffs  asked  for  a  judgment 
atrainst  Lehman  and  Gilbert  for  $8,800. 
and  lor  a  rescission  of  the  contract  of  pur* 
chase  of  the  land,  and  that  the  bank  been- 
Jolned  from  collecting  the  notes  sued  upon 
until  the  final  deterniin.<itlon  of  this  action, 
and,  if  the  plaintiffs  should  recover  in  this 
suit,  that  the  Injunction  be  made  perpetu- 
al. To  this  petition  the  bank  demaired. 
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and  tlie  same  was  aastalned  by  the  court, 
upon  the  Krounda  ttiat  there  was  a  mla- 
fofnder  ol  (iiffereot  cauaet  of  action,  a  de> 
tect  of  parties  plaintiff  and  defendant,  and 
that  the  petition  did  not  atate  lacta  auffl- 
clent  to  conatitute  a  cauae  of  action 
aealnat  the  bank.  One  of  the  plalntllhi. 
Vila,  then  voluntarily  dlsmlsBcd  bis  action 
aa  to  all  the  derendants,  and  the  otiier 
plaintiffs  dismissed  their  action  as  to  the 
defendants  Lehman  and  Qtlbert,  leaving 
the  First  National  Bank  the  only  defend- 
ant; and  the  record  la  brought  to  this 
court  by  the  plalntiffa  In  error,  who  aak  a 
reversal  of  the  decision  of  the  diatrict 
court  In  stietainlDg  the  demurrer  of  the 
bank  to  thepetltlon.  Wethlnktliedemur- 
rer  was  properly  sustained.  A  rescission 
of  the  orijcinal  contract  for  the  purcnaseol 
the  land  was  anked,  and  all  the  parties  in- 
terested should  have  Iseen  joined  as  plain- 
tlffe  ordelendanta.  The  corporation  waa 
not  even  made  a  party  Again,  we  are 
of  the  opinion  that  it  the  bank  bad  notice 
through  its  president  and  cashier  of  theal- 
leged  frauds,  as  plaintiffscontend.then  the 
plaintiffs  wonld  have  a  good  deTense 
against  the  two  notes  sued  on,  which  suit 
was  attempted  to  be  eojofnud  by  this  ac- 
tion. We  might  assign  another  reason 
why  the  decision  of  the  dlatrlct  court 
should  not  be  disturbed.  The  plaintiffs 
voluntarily  dismissed  their  action  against 
all  of  the  defendanta  except  the  bank. 
They  were  seeking  a  Judgment  against  the 
other  defendanta,  and  asked  the  court  to 
restrain  tbe  bank  from  collecting  Its  nntea 
until  the  alleged  claims  of  the  plaintiffs 
agalnat  these  defendants  could  be  adjudi- 
cated. They  then  placed  It  beyond  the 
power  of  the  court  to  settle  the  Question 
sought  to  be  litigated  by  dismissing  the 
principal  defendants,  but  still  Insist  that 
tlie  bank  should  be  restrained  from  prose- 
cuting Its  action  agalnat  them.  We  know 
of  no  rule  which  requires  SDcb  an  Interpo- 
sition upon  the  part  of  a  court  of  equity. 
Legal  rights  should  be  left  to  the  decision 
of  a  legal  forum,  and.  In  the  absence  of 
special  circumstances  warranting  the  In- 
terposition of  the  extrnordinary  aid  of 
courts  of  equity,  euch  courts  will  not 
Interfere  to  protect  a  puivly  legal  right 
properly  triable  at  law.  Ulgh,  Inj.  { 
Wooden  r.  Wooden.  3  N.  J.  Kq.  429.  We 
recommend  an  afHrmanceot  the  judgment 
of  the  court  below. 

Pp,R  Curiam.  It  Is  eo  ordered;  all  the 
juBticca  concurring. 

(45  Kan.  765) 

Tripp  ft  Moore  Boot  &  Shob  Co.  v. 
Martin. 

(Supreme  Court  qf  Kansas.   April  11,  1801.) 
Tbansactioxs  with  Agent — Liability  to 
Principal — Pleading — Verification  OS- 
Answer — New  Trial — Subprisb. 

1.  If  one  deals  bona  fide  with  aa  agent  as 
owner,  without  knowledge  of  his  agency,  aod 
has  no  (food  reason  to  know  of  such  agency,  be  is 
Justified  in  treating  the  atfent  as  tbe  owner,  and 
the  pasrment  of  the  purchase  price  to  him  with 
a  pre  oxlsUng  debt  will  bo  a  defense  to  an  action 
by  tbe  owner  for  tbe  value  of  tbe  goods  and  mer- 
cbandiso. 

2.  Under  tbe  proTisions  of  section  108  of  tbe 
Clrll  Code,  an  account,  to  be  duly  rerifled  bvatB- 


dartt,  miut  be  sworn  to  po«iUTely.  Afadiisoii  r. 
Bartbolow,  4  Kau.  134. 

8.  If  a  plaintiff  finds  himself  unpiepared  to 
meet  tbe  defendant's  evidence,  be  snoofd  ask  at 
the  trial  for  time  to  meet  it.  Generally  this  will 
be  ttliowed  upon  such  terma  as  may  seem  Jost: 
bat  if  thla  Is  not  allowed  be  always  has  it  in  bis 
power  to  dlsmias  his  acticm  without  prejndioe, 
waiob  will  leave  him  at  liberty  to  sue  again  for 
the  same  cause  of  action.  He  cannot,  aa  a  gen- 
eral rule,  be  permitted  to  take  the  chanoes  upon 
the  evidence  to  which  he  does  not  object,  and, 
when  judgment  is  rendered  against  him,  Obtain 
a  new  trial,  simply  because  he  waa  lurprised  at 
the  evidence  presented. 
iSvllaInu  by  the  Court) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Mii.lrk,  Judge. 

Hayward  &  GritStb  and  F.  H.  Foster^ 
forplalntltr  In  error.  Tbomna  W,  HeaU 
ley,  for  defendant  in  error. 

HoRTON,  C.  J.  Thta  waa  an  action  by 
the  Tripp  ft  Moore  Boot  &  Shoe  Company 
against  Joseph  Martin  upon  an  account 
for  boots  and  shoes,  amounting  to  $7U1.47 
and  Interest.  The  answer  of  the  defend- 
ant set  up:  JT/rst,  a  general  dental;  sec- 
ond, payment;  Cii/rd.  payment  by  E.  M. 
Sharp,  deceased;  foarth,  a  connter^lalm 
for  940U.  A  jury  was  waived,  and  trial 
had  before  the  court.  A  general  finding 
was  made  for  tbe  defendant,  and  Judg- 
ment rendered  in  bla  favor  for  costs.  The 
plalntlK  excepted,  and  brings  ths  case 
here. 

A  preliminary  question  Is  presented  up- 
on the  record.  On  the  26th  of  November, 
18H7,  the  motion  for  a  new  trial  was  over* 
ruled,  and  the  plaintiff  was  glren  flu  days 
to  make  a  case  for  this  court.  The  defend- 
ant was  given  20  days  thereafter  to  sug- 
gpst  amendments,  and  tbe  case  waa  or- 
dered to  be  settled  upon  6  days'  notic& 
The  60  days  would  have  expired  January 
20, 18S8.  On  the  21st  of  January.  1M8S.  tlw 
plaintiff  was  given  until  tbe  lOtb  of  Feb- 
ruary, 1888,  to  make  and  serve  Its  case. 
This  was  done  on  tbelst  day  of  February, 
1888.  The  attorney  for  the  defendant  ac- 
cepted service  of  the  case,  expressly  seat- 
ing, however,  "No  waiver."  The  case 
was  settled  and  signed  on  tbe  15th  day  of 
February,  1888.  Under  the  order  of  the 
26tb  of  November,  1887,  tbe  defendant  had 
20  days  after  tbe  service  of  the  case  on  the 
1st  day  of  February,  1888,  in  which  to  sug- 
gest amendments.  Tbe  case  made  was 
signed  and  settled  before  that  time  had  ex- 
pired. Within  the  decisions  of  Hallway 
Co.  V.  aty  of  Fort  Bcott.  15  Kan.  43.5; 
Weeks  v.  Medler,  18  Kan.  426;  and  Rail- 
way Co.  V.  Roach,  Id.  5!»2,— Itla  donbtfnl 
It  the  case  made  can  be  considered.  "It 
nowhere  appears  that  tbe  Judge  consid- 
ered any  ameodmenta,  or  that  any  were 
suggested,  or  that  counsel  had  none  to 
suggest,  or  that  they  had  waived  in  any 
mariner  their  right  to  suggest  them." 
Railway  Co.  v.  Koach.Id.  Rven  if  we  con- 
sider the  case  In  this  court  upon  Its  merits 
we  cannot  reverae  the  Judgment  rendered. 
Where  there  la  a  general  finding  and  Judg- 
ment of  the  court,  the  judgment  must 
stand  if  there  is  evidence  to  suiiport  it. 
Major  V.  Major,  2  Kan.  337;  Dirlch  v. 
Ulrlch.S  Kan.  402;  Railway  Co.  v.  Knn- 
kel,  17  Kan.  145;  Bcntley  t.  Brown,  87 
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Kan.  14,  14  Pac.  Rep.  434;  Peacock  t. 
Boyle.  41  Kan.  492,  21  Pac.  Bep.  586. 

It  appears  from  tbe  evidence  presented 
In  the  trial  court  that  the  Tripp  &  Moore 
Bout  &  Shoe  Company  sold  boots  and 
shoes  at  Kansas  City,  Mo.,  through  one 
E.  M.  Sharp,  who  acted  as  their  ajsent 
from  the  Buinmcr  of  1K84  until  his  death, 
m  1885.  The  defendant  testified  that  he 
bought  the  boots  and  shoes  the  1st  day  of 
April,  1885,  of  E.  M.  Sharp,  and  denied 
that  he  ever  received  any  bill  or  statenient 
of  the  boots  and  shoes  from  the  plaintiff 
until  more  than  a  year  after  he  bad 
bought  and  paid  for  them.  He  also  testi- 
fied, among  other  things,  as  follows* 
"QiieetloD.  Did  you  know  oue  E.  M.Sharp 
during  his  lite-time?  Answer,  fes.  Q. 
Where  was  he  doing  buslnetfs?  A.  In  Kan- 
sas City,  Mo.,  and  in  this  city.  Q.  What 
was  his  business?  A.  He  was  In  the  boot 
and  shoe  business,  as  commission  broker; 
an  afcent  in  Tarions  ways ;  handtlngboots 
and  shoes.  Q.  Have  you  examined  this 
statement  here  [handing  witness  paper] 
of  the  plaintiff  In  this  case,  and  marked 
'Exhibit  A, 'and  dated  October  1,1885?  A. 
Yea.  sir.  Q.  State  to  the  court  vrhether 
or  not  yon  ever  purchased  that  bill  ot 
goods  from  the  plahitllf  In  this  case,  the 
Tripp  &  Moore  Boot  A  Shoe  Company. 
A.  I  did  not.  Q.  State  whether  or  nut  at 
any  time  yoo  received  from  the  plaintiff  in 
this  action  any  statement  of  any  kind  lor 
any  bill  of  goi>d8 — that  one  or  any  other. 
A.  I  never  did.  Q.  When  was  the  first 
time  that  you  bad  any  Knowledge  that 
they  made  any  claim  against  you. — what 
time  of  year  was  ItY  A.  I  can't  give  the 
exact  dbte.  It  was  In  the  fore  part  of  the 
summer  or  spring  ot  this  year. — 1887.  Q. 
Wli  e  have  you  been  living  during  the 
time  since  April,  1885?  A.  In  this  consoll' 
dated  city.  Q.  And  in  Armoardale?  A. 
Yes.  sir.  Q.  State  whether  or  not  yoo 
ever  pnrchased  any  goods  directly  or  In- 
directly from  the  pialnttfT  In  this  case.  A. 
I  never  did.  Q.  Yon  spoke  a  minute  ago 
about  Mr.  Sharpdolnjr  a  commission  busi- 
nras  over  in  Kansas  City.  Mo.,  there. 
What  do  yon  know  about  It?  A.  Well.  I 
was  employed  by  him,  and  was  in  his 
room  and  business  during  the  time — most 
of  the  time.  Q.  What  sort  of  business  did 
he  carry  on?  Tell  the  court  what  fae  done 
in  regard  to  buying  and  selling.  That  Is 
what  1  want  to  get  at  without  leading 
you.  A.  Well,  his  plan,  as  near  as  I  can 
state  to  the  court,  was  to  buy  goods 
wherever  he  could  find  anything  that  he 
thought  was  a  bargain,— take  the  agency, 
or  bay  the  goods  outright  and  sell,  or  or- 
der the  same  as  any  other  commission 
man, —  the  wholesale  boot  and  shoe 
housed.  Q.  He  had  a  store  in  Kansas 
City?  A.  Tes,  sir.  Q.  State  how  the 
goods  were  received  there  when  he  bonght 
them  in  the  east  from  parties, — when  they 
were  received.  A.  The  goods  were  billed 
to  E.  M.  Sharp  from  Tripp  and  Moore  and 
Ohicaffo  houses,  and  two  or  three  eiistem 
houses.  I  can*t,  without  a  little  time, 
think  of  all  the  places  that  he  got  goods 
frona.  He  bought  goods  somettmee  In 
Kansas  City,  from  W.  W.  Kendall— it  was 
then— and  bought  goods  from  Victor  B. 
Buck.   Q.  When  be  bought  them,  where 


were  the  goods  put?  A.  They  were  put  In 
this  store-room,— 405  Delaware  street.  Q. 
When  the  goods  were  there,  what  did  he 
do  in  the  way  of  selUug  them  ?  A.  Sold 
them  the  same  as  any  other  wholesale 
jobbing  house  did;  billed  the  goods  and 
collected  the  pay  for  them.  Q.  State  what 
the  fact  is  in  regard  to  that,— whether  E. 
M.  Sharp,  doing  business  there, became  in- 
debted to  you  in  any  way?  A.  Yes.  Q. 
In  what  sum?  A.  Well,  I  can't  state 
exactly;  between  $800  and  fl.OOO.  Mr. 
Sharp  kept  the  books,  and  bad  the  books 
in  bis  possession  when  be  died,  and  1  bave 
never  been  able  to  get  hold  of  them.  Q. 
Did  Mr.  Sharp  pay  you  then  in  any  way? 
A.  Mr.  Sharp  paid  me  by  selling  nie  a  bill 
ot  goods.  Q.  Now,  then,  what  time  of 
the  year  was  that?  A.  In  April,— the  flrst 
of  April,  1886.  Q,  Now,  then,  tell  the  cir- 
cumstances under  whieb  they  were  sold 
and  delivered  to  yon.  A.  Mr.  Sharp's 
health  failed,  and  he  was  not  able  to  run 
the  business.  The  buslDesa  was  gettlnic 
down.  He  called  me  to  bis  bedside  one 
day.  He  was  able  to  write  and  keep  his 
books,  but  not  able  to  go  down  town. 
To  balance  accounts  he  sold  me  about 
$800  worth  of  boots  and  shoes.  Q.  Well, 
what  did  he  do  with  them  7  A.  Delivered 
them  to  me.  Q.  What  did  yon  do  with 
them?  A.  1  took  them  to  Armonrdale, 
and  opened  a  retail  boot  and  shoe  shop 
down  there.  Q.  Were  those  the  only 
goods  you  ever  got  from  any  body  in 
Kansas  City  that  year, — was  it  or  not? 
A.  No,  sir;  I  bought  goods  from  Kendall, 
and  I  bought  goods  from  Thomas.  Q.  I 
will  ask  yoo.  did  you  ever  buy  In  that  year 
any  goods  from  the  plaintiti  In  this  ac- 
tion?  A.  No.  sir." 

"If  the  purchaser  ot  property  does  not 
know  that  fae  is  dealing  with  an  agent 
of  the  owner,  and  has  not  good  reason  to 
know  it,  fae  Is  Justified  in  treating  the 
agent  as  the  owner;  and  payment  of  the 
purchase  price  to  him  will  be  a  defense  to 
an  action  by  the  owner  lor  the  amount." 
Windmill  flu.  v.  Thorson.  46  Iowa.  181; 
Peel  V.  Shepherd,  5S  Ga.  .S65:  Pratt  v.  Col- 
lins, 20  Hiiu,  126;  Frame  v.Coal  Co,, 97  Pa. 
St.  309.  It  Is  iamillar  law  chat  it  one  deal 
bona  Sde  \v\th  an  agent  as  owner,  with- 
out knowledge  of  his  agency,  he  may  set 
off  any  claim  he  may  have  against  the 
agent  In  answerto  the  demand  otthe  prin- 
cipal. Story,  Ag.  §§  420,  421;  2  Kent. 
Comm.  ^^2,  where  numerous  authorities 
are  collected.  See,  also,  Benj.  Sales,  §  1 103, 
p.  959.  It  is  claimed,  however,  that  if  the 
defendant  did  not  know  that  the  Tripp  & 
Moore  Boot  ft  Shoe  Company  owned  the 
boots  and  shoes  which  Sharp  sold  to  the 
defendant,  he  bad  good  reason  to  know 
it,  and  therefore  that  the  defendant  could 
not  pay  for  the  property  by  writing  off  a 
debt  due  to  him  from  Sharp.  Phillips  v. 
Kelts,  16  Kan.  396;  Kurts  v.  Milter.  26  Kan. 
314;  Gollober  v.  Martin,  33  Kan.  252,  6 
Pac.  Rep.  267;  Henderson  v.  Creamer,  36 
Kan.  679,  18  Pac.  Bep.  926.  If  the  trial 
court  bad  found  that  the  purchase  by 
Sharp  from  his  principal  was  fraudulent, 
or  ir  the  court  bad  found  that  the  defend* 
ant  had  good  reason  to  know  that  Sharp 
did  not  own  the  boots  and  shoes  Hold  to 
him,  then  the  plalntlD  would  liave  been 
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entitled  to  recover;  buttliesreneral  finding 
Is  agalnat  tbe  plain tifl,  and  we  cannot  aay 
that  It  is  wholly  unsupported  by  the  wl- 
dence.  As  there  was  evidence  to  sustain 
the  finding  and  Judgment  ofthetrlal  court 
In  every  eHeentltil  particular,  we  cannot 
now  reverse  the  Judgment  Hlniply  because 
ft  doen  not  seem  to  be  sustained  by  a  pre- 
ponderance of  the  evidence.  Hallway  Co. 
V.  Salmon.  14  Kan.  512.  It  Is  also  claimed 
that  the  trial  court  committed  error  in 
not  Btrikins:  the  answer  from  the  files  and 
Tendering  Judgment  upon  the  petition  or 
account  sued  on.  It  Is  satd  that  the  ac- 
Kiount  was  verified  by  affidavit, and, as  the 
answer  was  not  verified,  there  was  no  Is- 
nue  to  try.  Section  108,  Civil  Code.  An 
examluatlon  ol  the  record  shows  that  the 
petition  was  not  duly  verified  within  the 
provisions  of  the  statute.  It  was  not 
Hworn  to  positively.  Atchison  t.  Bar- 
tholow,  4  Kan.  124.  Finally,  it  is  claimed 
that  the  plaintiff  was  surprised  by  the  evi- 
dence offered  by  the  defendant,  tending  to 
show  that  he  did  not  know  that  In  buy- 
ing thft  boots  and  shoes  he  was  dealing 
with  an  agent  ol  the  plaintiff,  and  had  no 
good  reason  to  know  It.  It  Is  also  said 
in  this  connection  that  there  is  a  variance 
between  the  evidence  and  the  answer. 
The  plaintiff  did  uotobjector  except  touny 
of  the  evidence  offered  by  tbe  defendant. 
If  he  had  done  so.  the  court  might  have 
permitted  the  answer  to  be  amended  upon 
such  terms  as  were  just.  It  tbe  plaintiff 
was  snrprlsed  at  the  evidence  offered,  be 
could  have  asked  for  a  continuance,  or 
could  have  disnilssed  hla  action,  and  after- 
wards commenced  a  new  one  to  recover 
the  amount  claimed.  He  saw  fit  to  take 
his  chances  with  the  court  upon  the  evi- 
dence aslt  was  presented.  He  must  there- 
fore be  held  to  abide  the  result.  3  Grab.  & 
W.  New  Trials,  9ft4-96S.  The  Judgment  of 
the  district  court  will  be  affirmed.  All 
the  Jastices  concurring. 


(U  Kan.  114) 

City  op  New  Kiowa  v.  Craven. 

(Supreme  Court  of  Kanaaa.   April  11,  1891.) 
Mdnioipal  Corporations— City  Prison— Injuries 
Recbitbd  by  Pkisosers — Liability  of  Citt. 
1.  Ti»e  ease  of  La  Clef  v.  City  of  Concordia, 
41  Kan.  323,  21  Pac.  Kep.  373,  followed. 

3.  Neither  paracraph  101.1,  Gen.  St  1889,  nor 
paragraph  aw2,  Gen.  St.  I8)S9,  compels  a  city  of 
tbo  third  class  to  keep  and  maintain  a  city 

E risen  which  shall  be  comfortable,  suitable,  and 
ealtby.  Pai-u^aph  1013  Ktves  a  city  marshal 
aathority  to  keep  all  persons  arrested  in  the  city 
prison,  county  Jail,  or  some  other  suitable  and 
safe  place.  Paragraph  3553  concerns  county  Jails 
only,  and  has  no  application  to  city  prisons  or 
Jails. 

.  lS)lUabU8  by  the  Court.) 

Error  from  district  court,  Barber  coun- 
ty; C.  W.  Ei.i.m,  Judge. 

Sample  &  J^oniar,  for  plaintiff  In  error. 
IV".  S.  Dtnton  and  T.  S.  Brown,tor  defend- 
ant in  error. 

HoRTOx,  r.  J.  On  the  28th  day  of  Sep- 
tember, IsSG.Thomas  Craven,  the  husband 
of  MrH.  Kate  Craven,  was  arrcKted  In  the 
city  of  New  Kiowa,  In  Barber  county,  by 
tbe  city  marshal,  for  being  drunk  In  the 
streets  of  the  city,  and  also  tor  using  in- 


decent and  profane  language.  He  was 
taken  to  tbe  city  prison  by  the  marshal  in 
the  afternoon  of  tbe  2Sth  of  September, 
and  confined  In  tbe  Jitil  until  about  9 
o'clock  the  ii^xt  morning.  On  tbe  9tta  of 
October.  1MS6,  he  died.  Subsequently  Mrs. 
Kate  Craven,  his  widow,  was  appointed 
administratrix  of  his  estate,  and  on  the 
3d  day  ol  December,  18S6,  she  broiitrbt  her 
action  against  tbe  city  of  New  Kiowa,  a 
city  of  the  third  class,  to  recover  tbe  sum 
of  f 10.000.  She  alleged  that  tbe  city  pris- 
on was  a  small  wooden  building,  poorly 
ventilated,  dark,  filthy,  and  uninhabita- 
ble: that  the  city  of  New  Kiowa  failed  to 
properly  ventilate  the  prison,  or  provide 
a  bed  for  persons  confined  therein  to  sleep ; 
that  on  account  of  tbe  exposure  and  con- 
finement In  the  prison,  together  with  be- 
ing compelled  to  breathe  tbe  poisonous 
air  thereof,  her  husband,  Thonins  Craven, 
contracted  a  violent  disease,  of  wbteh  he 
afterwards  died.  Trial  before  the  conrt 
with  a  jury.  The  jury  found  a  verdict  for 
fl.OOO  against  the  city,  and  Judgment  wa4 
entered  thereon.  The  city  excepted,  and 
brings  the  case  here.  It  is  contended  on 
the  part  of  the  city  that  the  case  of  I^a  Clct 
V.  City  of  Concordia.  41  Kan.  323,  21  Pac. 
Rep.  272,  is  decisive  against  the  right  of 
any  recovery  by  tbe  plaintiff  below.  In 
that  case  it  was  decided  that,  "where  a 
person  is  confined  In  a  city  prison,  upon  a 
conviction  for  disturbing  the  peace  and 
quiet  of  the  city,  the  city  is  not  liable  for 
damages  for  injuries  sustained  by  such 
person  by  reason  of  the  bad  character  of 
the  prison,  or  the  negligence  of  tbe  officer 
in  charge  of  the  same. "  On  the  part  of 
plaintiff  below  It  is  Insisted  that  the  I^ 
Clef  Case  is  not  conclusive.  It  Is  stated 
that  there  are  statutes  making  It  the  duty 
of  a  city  of  the  third  class,  to  which  clues 
the  city  of  New  Kiowa  belongs, if  itnnder^ 
takes  to  keep  and  maintain  a  city  prison, 
that  it  shall  be  comfortable  and  sufe.  The 
only  statutes  referred  to  by  counsel  for 
plaintiff  below  in  support  of  their  asser- 
tion are  as  follows:  Paragraph  lOI.'t,  Gen. 
St.  1S89,  which  reads:  "Tbe  marshal  shall 
be  chief  of  police,  and  shall  at  all  times 
have  power  to  make  arrests,  with  or 
without  process,  or  order  the  arrest  of  all 
offenders  against  tbe  laws  of  tbe  state,  or 
of  the  city,  by  day  or  by  nigbt;  to  keep 
all  persons  arrested  In  the  city  prison, 
county  jail,  or  other  proper  place;  to  pre- 
vent their  escape  until  a  trial  can  be  bad 
before  the  proper  ofBcor;  and  to  execute 
all  processes  issued  by  the  police  Judge, 
and  delivered  to  bim  for  that  purptwe. " 
And  paragraph  3552,  Gen.  St.  1MS9,  which 
provides:  "All  prisoners  shall  be  treated 
with  humanity,  and  In  a  manner  calculat- 
ed to  promote  their  reformation.  Juve- 
nile prisoners  shall  be  kept,  it  tbe  jail  will 
admit  of  it,  in  apartments  separatefrom 
those  containing  more  experienced  and 
hanlened  criminals.  The  visits  of  parents 
and  friends,  who  desire  to  exert  a  moral 
influence  over  them,  shall,  at  all  reasona- 
ble times,  be  permitted. "  Neither  of  these 
statutes  maKes  it  the  duty  of  a  citj'  of  the 
third  class  to  keep  or  maintain  a  comfort- 
able and  safe  city  prison.  Paragraph 
1013  j^lves  a  city  murehal  authority  to 
keep  all  persons  arrested  in  the  city  pris- 
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on,  county  Jail,  or  other  proper  place.  By 
thisHtotut^  no  duty  Is  ImpuHed  upon  the 
city.  Parai^aph  3;^^  is  apart  uf  the  stat- 
ute concerning?  county  jails,  and  has  no 
application  to  city  prlBons  or  JbIIr.  Nut- 
wlthHtandinK  this  statute,  It  was  decided 
iu  Pfelferle  v.  Commissioners,  39  Kan.  432, 
18  Pac.  Rep.  S06,  that  "a  county  Is  not  lia- 
ble to  the  Inmates  of  ItH  county  Jail  for 
negll^ntly  permittioff  such  Jail  to  become 
and  remain  In  such  a  bad  condition  that 
the  inmates  thereof  become  sick  and  dis- 
eased." II  acouutyls  not  liable  under  thla 
statute  for  nesliKently  permitting  Its  ]ttU 
to  become  and  remain  in  a  bad  condition, 
certainly  It  cannot  be  claimed  that  this 
Btatute.  which  was  adopted  to  control 
county  jails,  and  not  city  Jails,  will  make 
a  city  liable  for  neKllKently  permlttloE 
its  jail  to  become  and  remain  In  an  un- 
healthy condition.  lb  would  be  Illogical 
and  unjust  to  hold  that  a  statute  concem- 
iDgcuunty  Jails,  thatdld  notand  could  not 
make  counties  liable  for  failing  to  keep  a 
comfortable  and  safe  county  Jail,  shall  be 
so  construed  as  to  make  cities  liable  for 
falUnic  to  keep  a  comfortable  and  safe  city 
Jail.  Upon  tbe  evidence  presented  upon 
the  trial,  the  plaintiff  below  was  not  en- 
titled to  recover.  See.  also.  Peters  v.  City 
of  Lludsborg,  40  Kan.  654, 20  Pac.  Bep.  49U. 
The  JudKUient  of  tbe  district  court  will 
be  reversed,  and  the  cause  remanded  for 
further  proceedings.  In  accordance  with 
the  views  herdn  expressed.  All  the  Jns* 
tices  conearrlng. 


CHIOAOO.  I.  ft  K.  B.  Co.  T.  TOWNSDIH. 

{Supreme  Court  qf  Kansas.   April  U,  1891.) 

COSTS—COKDBHNATION  FUOCEEDINCU— TSMDBB  OV 

JDDOHBNT— RBFD9AL. 

1.  After  a  land-owaer  appeals  from  the  award 
of  commissioners  appointed  to  condemn  es- 
tate for  tbe  right  d  way  of  a  railroad  company, 
the  proceeding  in  the  dtstrlct  court  becomes  a 
civil  action,  and  the  railroad  companymay  offer, 
under  the  provisions  of  section  62H  of  tbe  Civil 
Co<ie,  to  confess  Judgment  for  a  part  of  the 
amount  claimed ;  and  if  tbe  Isnd-ownurrefiises  to 
accept  such  confession  of  Judgment  in  full  of  his 
demands,  and  upon  tbe  trial  does  not  recover 
more  than  was  so  offered,  be  must  pay  all  the 
costs  of  tbe  railroad  company  incurred  after  the 
offer. 

a.  Where  an  offer  is  made  in  court  to  confess 
JndRment,  under  ttie  provisions  of  section  628  of 
the  Civil  Code,  and  robsequently  a  iarft&e  offer 
is  made  by  tbe  defendant,  yet,  if  the  first  offer  is 

not  withdrawn  and  the  plaintiff  does  not  recover 
more  than  was  first  offered,  he  must  pay  all  the 
coats  of  the  defendant  incurred  after  sucbi  offer. 
(Syllatnu  by  tiie  Court.) 

Error  from  district  conrt,  Cloud  comity; 
E.  Hutchinson,  Judge. 

The  Chicago,  Iowa  ft  Kansas  Ballrttad 
Company  Instituted  condemnation  pro- 
ceedings for  a  right  of  way  over  William 
S.  Townsdin's  premises.  The  commis- 
sioners assesHed  his  damH^^es  at  f 149.75. 
He  appealed  to  the  district  court.  The  Ju- 
ry assessed  his  damage  at  $194.90,  and 
Judgment  was  entered  thereon,  with  the 
costs.  The  railroad  company  contends 
that  Townsdin  should  be  taxed  wUh 
the  costs,  under  section  528  of  the  Civil 
Code.  That  section  reads:  "After  an  no- 
tion for  the  recovery  of  money  Is  brought, 
tbe  dtfendant  may  offer  In  court  to  con- 


fess Judgment  for  part  of  the  amount 
claimed,  or  part  of  the  causes  Involved  in 
tbe  action;  whereupon,  if  the  plaintiff,  be- 
ing present,  refuse  to  accept  such  confes- 
sion ol  judgment  In  full  ol  bis  demands 
against  the  defendant  In  the  action,  or 
having  had  such  notice  that  the  otter 
would  be  made,  of  Its  amount,  and  of  the 
time  of  making  It,  as  the  court  shall  deem 
reasouable,  fall  to  attend,  and  on  the  trial 
do  not  recover  more  than  was  so  offered 
to  be  confessed,  such  plaintiff  shall  pay  all 
the  costs  of  the  defendant  Incurred  after 
the  offer.  The  otter  shall  not  be  deemed 
to  be  an  admission  of  the  cause  of  action, 
or  the  amount  to  which  the  plaintiff  Is  en- 
titled, nor  be  given  in  evidence  upon  the 
trial."  The  case  came  on  for  trial  at  the 
April  term  of  the  court  for  1885.  After  the 
Impaneling  of  the  Jury,  but  before  any 
witnesses  bad  been  sworn,  or  any  evi- 
dence offered,  the  railroad  company  of- 
fered In  open  court  toconfess  judgment  fur 
$a06.^,  with  accrued  eiMts,  which  offer 
was  In  writing,  and  filed  with  the  clerk, 
and  (omitting  title)  was  In  words  and 
fignres  asfollows:  "Nowcompstheabove- 
named  appellee,  and  offers  In  writing  to 
allow  judgment  to  be  taken  against  it  for 
f 206.25,  with  accrued  costs.  F.  W. 
STuaaBB,  Attorney  for  Appellee."  This 
was  Indorsed  by  the  clerk  as  filed  June  11, 
1885.  The  offer  was  refused,  and  the 
cause  proceeded  to  trial,  and  resulted  In  a 
verdict  for  the  plaintiff  in  the  sum  of  9%!7. 
This  verdict  was  set  aside  with  the  con- 
sent of  Townsdin,  and  a  new  trial  grant- 
ed. Tbe  case  came  on  for  trial  on  August 
18,  1885,  but  before  any  witnesses  had 
been  sworn,  or  any  evidence  ottered,  the 
railroad  company  made  a  second  offer  In 
open  court  to  confess  Judgment  for  the 
sum  of  $800  and  accrued  costs,  and  which 
offer  was  also  In  writing  and  filed  with 
the  clerk,  as  in  the  first  Instaiice.  Towns- 
din refused  this  offer,  and  the  trial  to  the 
jury  resulted  in  a  verdict  for  the  plaintiff 
of  $202.67%.  Thi9  verdict  was  set  aside, 
and  a  new  trial  granted.  The  case  was 
for  the  third  time  called  for  trial  on 
March  1, 1886.  to  a  Jury,  and  resulted  in  a 
verdict  for  the  plaintiff  of  $45(t.l9.  This 
time  tbe  railroad  company  objected  to 
the  verdict,  and  tiled  a  motion  fur  a  new 
trial,  which  was  overruled,  and  Judgment 
entered  upon  the  verdict.  Upon  this  Judg- 
ment error  proceedings  were  prosecuted 
In  this  conrt,  which  resulted  In  a  reversal 
of  such  Jndgnient.  Ballroad  Co.  v. 
Townsdin,  88  Kan.  78, 16  Pac.  Bep.  889. 
The  case  came  ou  for  trial  for  the  fourth 
time  on  March  fi,  1888,  to  a  Jury,  and  result- 
ed In  a  verdict  for  Townsdin  of  $194.90, 
and  this  time  the  railroad  company  filed 
a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  Judgment  was  ren- 
dered on  the  verdict  In  favor  of  Townsdin 
for  "the  sum  of  $194.90as  and  for  his  dam- 
ages, and  that  the  award  be  so  corrected, 
and,  further,  that  Townsdin  have  and 
recover  of  and  from  the  railroad  company 
his  costs  herein  expended,  taxed  at  $220.- 
75."  The  railroad  company  excepted  anil 
filed  Its  motion  to  retax  the  costs,  which, 
as  amendetl,  reads r  "Now  comes  the 
above-named  appellee,  and  moves  the 
court  to  retax  the  costs  herein  by  taxing 
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to  appellant  all  coata  Incurred  after  the 
offer  tu  cunfeea  JodKmeiit  for  $206.25, 
luadeJune  11.  3885;  or,  it  this  be  refused, 
tlien  all  coBta  after  the  ulTer  to  confesa 
judfcment  for  $300,  made  August  18. 1885." 
This  motion  was  overruled.  Therailroad 
company  excepted,  and  brings  the  case 
here. 

W.  If.  Gatbrh  and  Kennettdk  Peck,  tor 
plaintiff  111  eiTor.  L.  J,  Crana,  inr  defend- 
ant tn  error. 

HuRTuN,  C.  J..  (AftBr stating  tb9iiu!tsas 
Hbove.)  The  Chicago,  Iowa  ft  Kansas 
Railroad  Company  conimeDced  proceed- 
ings for  thecondemnatiou  of  a  certain  strip 
of  land  owned  by  William  S.  Townsdln 
for  railroad  purposes.  Townadlu  was  dls- 
sattafled  with  the  award  of  thecooimls- 
Hlonera,  and  appealed  to  the  dlati-ict 
court  Upon  the  floul  trial  be  recovered 
the  sum  of  9191.90.  Subspqaently  the  trial 
cuart  orderud  the  assessment  of  the  coni' 
miafltoners  to  be  corrected  In  accordance 
with  the  verdk't,  and  rendered  judgment 
In  fiivorof  Townadln  and  against  the  rail- 
road company  for  the  costs,  taxed  at 
f  220.75.  As  the  railroad  company  offered 
In  open  court  to  confess  Judgment  for  a 
larger  amount  than  that  recovered  by 
Tuwusdin  upon  tbeflnal  trial,  and  as  here* 
fused  to  accept  the  offer.  Its  rontentlon  is 
that  Townadln  must  pay  all  of  the  costs 
incurred  after  the  offer.  Section  52«,  Civil 
Code.  The  condemnation  proceedings 
originally  Instituted  were  special  only, 
not  an  action  la  the  diatrict  court.  After 
the  appeal  was  taken,  the  proceedfntr  was 
turned  Into  an  action  tu  be  heard,  tried, 
and  disposed  of  aa  other  acthins  In  the 
district  court.  While  the  Judgment  did 
not  pass  the  title  to  the  land,  nor  to  the 
right  of  way,  it  did  determine  the  amount 
which  the  railroad  company  wm  required 
to  i»ay  to  the  owner  of  the  land  or  to  the 
county  treasurer  for  his  uae  to  secure  the 
right  of  way.  The  Judgment  toreostsln 
such  an  action  Is  rendered  In  the  form  of 
an  ordinary  personal  judgment.  Technic- 
ally, the  language  of  seetlon  528  of  the  Civil 
Code  does  not  embrace  proceedings  Incon- 
demnntlon.  because  It  refers  to  actions 
"brought  tor  the  recovery  of  money;" 
but  the  Hpirit  aud  intent  of  that  section 
does  appl.v  where  an  appeal  la  taken  from 
the  awarrl  of  damages.  Fuller  r.  Wells, 
42  Kan.  551.  22  Pac.  Bep.  561.  In  such  a 
case  the  trful  court  may  require  new 
pleadings  to  be  filed,  and  damages  are 
properly  allowable  for  the  actual  value 
of  the  land  token  by  the  railroad  compa- 
ny, and  for  the  conseiiuentlal  dimtuutltm 
In  value  of  the  land  not  taken.  In  Sey- 
mour T.  Cooper,  ^  Kan.  53U,  the  exemp- 
tion atatute  waa  construed  to  apply  to 
the  persimal  aervices  or  earnings  of  a 
debtor  In  attachment  or  garnlahment 
IiroceedtnjTB.  The  statuteH  do  not  any- 
where in  express  terma  create  such  an  ex- 
tMuptlon,  and  yet  an  exemi>tlon  whh  de- 
clared In  such  a  caae,  Iveeause  within  the 
evident  spirit  and  Intent  of  the  leglala- 
ture.  The  offer  of  the  railroad  company 
on  June  11,  18S5,  was  92(KI.25  with  accrued 
coNts.  The  making  of  its  subsequent  offer 
did  not  waive  or  set  aside  Its  first  offer, 
and  tberefure.as  the  verdict  and  Judgment 


were  less  than  the  first  offer,  Townadln 
cannot  recover  any  costs  after  June  11, 
1885.  The  Judgment  of  the  district  court 
will  be  reveraed,  with  the  direction  to  the 
court  t)elow  to  retax  the  coses  in  accord- 
ance with  the  views  herein  expressed.  All 
the  justices  concurring. 


(46  Kan.  I) 

O'Brien  et  at.  v.  Buqbeg  et  uh 
^Supreme  Court  of  Kajisas.   Apdl  U,  1891.) 
TiTLB  TO  Maintain'  Ejecthknt  —  lyoiAirs  —  Di- 

SCEKT  OP  RBAJ.  FhOPBRTT — EviI>£NCB. 

1.  In  an  action  in  the  nature  of  ejectment, 
the  plaintift  must  recover  upon  the  strength  of 
his  owa  title,  and  not  upon  tbe  weakness  of  the 
title  of  the  defendant,  who  has  the  actual  posses- 
sion of  the  real  estate. 

a.  In  ISdO,  under  the  tribal  organization  of 
the  Bbawnee  Indians,  the  descent  of  real  estate 
was  oast  in  accordance  with  tbe  oustom  and  de- 
cision of  tbat  tribe. 

S.  ffbere  a  plaintiff  relies  upon  title  to  real 
estate  allied  to  be  cast  by  descent  upon  bis 
grantor  in  accordance  with  tbe  custom  and  decis- 
ion of  an  Indian  trit>e,  be  must  establish  tbe  cus- 
tom or  decision  of  tbe  tribe  as  to  descent  or  dis- 
tribntlou  at  the  time  of  the  deatb  of  tbe  former 
owner  or  posaessor,  from  whom  he  eladms  his 
grant  or  Inherited  the  property. 

4.  Where  a  plalntill  brings  his  action  In  the 
natare  of  ejectment  against  a  defendant  In  tbe 
actual  possession  of  Indian  land  properly  patented 
to  a  member  of  tbe  Sbawnee  tribe,  (now  de- 
ceased, )  under  tbe  provisions  of  a  treaty  between 
tbe  United  States  and  the  Sbawnee  Indians,  con- 
cluded on  the  lOtb  day  of  Hay,  1854,  and  the  act 
of  congress  of  March  S,  1859,  and  such  defendant 
claims  color  of  title  and  possession  under  a  deed 
from  the  chiefs  of  the  trioe.  approved  by  the  sec- 
retary of  the  interior,  the  prior  possession  of 
aucb  Indian  land  by  the  plaintiff  is  not  snflloleiit 
for  bfm  to  recover  upon  as  Offalnst  snch  a  defend- 
ant, if  such  plaintiff  fails  to  show  any  title  or 
other  right  of  possession  on  his  park 

(SyllahiM  by  the  Court.) 

Error  from  district  court,  Johnson  coun- 
ty: J.  P.  HiNDUAN,  Judge. 

On  tbe  7th  of  July.  1SS7,  John  J.  O'Brien 
commenced  his  action  against  Thomas 
Bugbee,  Henry  Cresswell,  John  G.  McCoy, 
Sr..  Charles  EtUott, Frank  M.Lyon,  W.  W. 
Harris,  John  C.  McCoy,  Jr.,  Jo  Smith,  and 
David  Updegraff,  In  ejectment,  and  also 
for  partition  of  the  following  described 
real  estate,  situated  In  Johnson  county: 
The  W.  %  of  the  N.  W.  and  tbe  N.  E.  % 
of  the  N.  W  %,  of  aectlon  1,  and  tbe  E.  % 
of  the  N.E.Ji  of  section  2,— all  in  township 
12,  of  range  23.  (207.44  acres.)  The  defend • 
ant«  Thomas  Biigbee,  Henry  W,  Cresswell, 
and  John  C.  McCoy,  Sr.,  filed  their  sepa- 
rate general  denials.  David  Updegratl,  In 
IiIh  separate  answer,  claimed  to  be  the 
owner  of  an  undivided  one-half  of  said 
land.  Trial  had  before  the  district  court 
without  a  Jury  at  Ita  May  term  for  1888. 
The  court  made  the  following  special  find- 
Inga  of  fact : 

"(1)  That  on  the  2Sth  day  of  December, 
1K59,  the  landH  in  eoutroveray,  to-wit,  the 
west  half  of  the  north-weat  quarter,  and 
the  north-east  quarter  of  the  north-west 
tinarter.  of  section  1,  aud  the  east  bulf  of 
the  north>oaet  quarter  of  section  2,  all  In 
township  12,  of  range  23  east,  In  Johnson 
county,  Kansas.  (200  ncres,)  were  duly 
potented  by  tbe  United  States  ol  America, 
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throTiKh  the  tben  president,  unto  Polly 
Uanture,  a  member  ot  the  tribe  ol  Shaw- 
nee Indians.  The  said  patent,  upon  Its 
lace,  restricts  a  sale  by  the  said  patentee 
or  sold  lands,  without  the  apprural  of  the 
secretary  of  the  interiur  of  the  United 
States,  under  such  rules  and  regulations 
as  he  may  from  time  to  time  prescribe. 

'*<2)  That  said  Polly  Mantnre  and 
George  Bucbannan,  a  white  man,  were 
doly  Joined  in  marrlagre  in  the  spring  ol 
the  year  1866.  In  Johnson  county,  Kan., 
and  therealter  had  born  to  them  a  daugh- 
ter named  Sally  Buchannan,  and  that  said 
George  and  Polly  Bncbannan  ciihablted 
as  husband  and  wife  until  her  death,  and 
they  never  bad  any  other  child  or  children. 

**(3)  That  said  lands  were  taken  actual 

gossesBlon  of  by  said  Polly  and  QBorge 
achannan  as  early  as  the  year  1S57.  and 
were  Improved  and coltlvated by  falm  until 
his  death. 

"(4)  That  Polly  Mantnre  BDChaonan 
died  Intestate  on  the  farm.  In  the  year 
IRW.  selHed  In  fee  of  the  lands  and  tene- 
ments In  controversy,  and  that  George 
and  Sally  Buchannan  survived  her.  and 
that  said  George  Bncbannan  died  thereon 
In  the  year  1S79. 

"(5)  That  Sally  Buchannan  married  one 
Ootlleb  Zelglur,  a  white  man.  In  said  coun- 
ty, on  September  30, 1S74.  and  cohabited 
with  Mm,  on  said  farm  as  his  wife,  until 
the  9tb  day  uf  December.  1874,  when  she 
died  Intestate,  without  child  or  children, 
her  husband  and  her  father,  George  Buch- 
annan, snrvlvlng  ber,  and  then  residing 
on  the  lands  In  contmversy. 

"(6)  That  In  the  year  1861  eald  George 
Buchannan  Intermarried  with  a  widow 
named  Ophelia  Maria  Gibbs,  (sometimes 
called  and  known  as  Maria  Glbbs.)  who 
had  a  son  named  Marow  Glbbs  by  a  for- 
merbnsband.  By  this  wife  the  said  George 
Buchannan  had  no  eblld  or  children,  and 
they  all  remained  on  said  lands  and  enltl- 
vnteil  same  until  the  death  of  Geo^pe 
Buchannan.  George  Buchannan  and  she 
cohabited  as  husband  and  wife  from  that 
period  until  his  death,  leaving  her  sarvlv- 
iDK  him. 

"(7)  That  on  the  day  of  August, 

187H.  said  George  Buchannan  died,  leaving 
a  last  will  and  testament,  wherein  and 
whereby  he  devised  all  the  lands  and  tene- 
ments In  controvei-sy  unto  the  said  Ma- 
row Glbbs,  In  fee-simple,  which  lant  will 
and  testament  was  afterwards  duly  pro- 
bated In  the  probate  court  of  Johnson 
Cdunty.  state  of  Kansas,  and  his  widow, 
the  said  Ophelia  Maria  Buchannan.  (for- 
merly Gibbft,)  in  writing,  and  In  due  form 
of  law,  rellnqtilHhed  In  the  said  probate 
court  all  ber  rights  under  the  said  will, 
and  under  the  law  In  such  case  made  tind 
provided,  and  consented  In  writing  to  the 
said  devise  ol  all  said  lauds  and  tenements 
unto  her  son,  Marow  Glbbs.  who  remained 
In  posseasinu  with  his  mother,  the  Widow 
Bncbannan.  and  be  cultivated  the  said 
lands  and  tenenients  until  the  year  188:^, 
when  aald  McCoy  took  possession  of  all 
■aid  lands  and  teoeraents. 

"(8)  That  said  Marow  Glhbs  and  wife 
on  the  9th  day  of  February,  1S83.  for  value 
received,  duly  conveyed  all  aald  lands  and 
tenementii  unto  Juba  J.  O'Brien,  the  plain- 


tiff In  the  action;  which  deed  was  duly 
recorded  In  the  proper  office  on  the  26th 
day  of  February,  1883. 

**  (9)  That  on  the  10th  day  of  June,  1875. 
the  said  Gotlieb  Zelgler  (claiming  to  be  the 
h^r  of  Sally  Zelgler,  deceased,  formerly 
Buchannan)  duly  conveyed  all  said  lands 
and  tenements  unto  James  U.  McCartney 
for  value  received,  which  conveyance  wai 
duly  recorded  In  the  proper  office  on  the 
10th  day  of  January.  1878. 

"(10)  On  the  6th  day  of  Angust.  1876. 
tbe  said  Gotlieb  Zelgler  dnly  conveyed  all 
said  lands  and  tenements,  for  value  re- 
ceived, unto  David  Undegraff.  one  ot  the 
defendant)*  In  thle  action;  which  convey- 
ance was  dnly  recorded  In  the  proper  office 
on  the  5th  day  of  August,  3876. 

"(ll)  On  the  21st  day  of  March,  1876,  the 
said  James  H.  McCartney,  for  valne  re- 
ceived, duly  conveyed  all  his  Interest  and 
estate  In  and  to  said  lauds  and  tenenients 
unto  the  said  David  ITpdegraff;  which 
said  conveyance  was  duly  recorded  In  the 
proper  office  on  the  14th  day  <rf  Jnne, 

lR7fl. 

"(12)  That  the  said  George  Bncbannan, 
from  18.^  to  1H62,  was  seen  at  the  pay- 
bouse  every  year;  and  that  the  United 
States  government  paid  tbe  annuities  In 
those  years  to  tbe  tribe  in  gold  and  stl- 
vercoln.and  that  Buchannan  always  paid 
In  gold  and  silver,  to  the  Shawnee  Indian 
post  trader,  bis  yearly  store  account,  im- 
mediately after  snld  payment  of  annuities. 

"(13)  That  prior  to  the  year  1868  the 
tribe  of  Shawnee  Indians  had  no  written 
law  of  thdr  own,  regulating  or  govemlDg 
the  descent,  distribution,  and  Inberitage 
of  lands  and  tenements  from  deceased 
Shawnee  Indians,  who  died  possessed  of 
their  head-rights,  allotments  under  tbe 
treaty  of  Mny  10, 1854. 

"  (14)  That  from  1864  up  to  the  year  1868 
the  tribe  ot  Shawnee  Indians  operated  un- 
der the  laws  of  Kansas  relative  to  and 
governing  the  descent,  distribuUon.  and 
inheriting  of  the  lands  of  Individual  Shaw- 
nees,  deceased,  by  the  council  and  chiefs 
adopting  tor  the  tribe  the  said  lawsot 

*•  (15)  That  on  April  2.1866.GeorgeBuch. 
annan  and  his  wife  (nte  Glbbs)  conveyed, 
by  deed  duly  acknowledged,  for  the  sum  of 
$640.  (ae  appears  In  the  deed  to  Joachim 
Bathjen.)  parcel  of  the  lands  In  contro- 
versy, to- wit,  south-east  quarter  of  north- 
east quarter  of  section  2,  and  the  south- 
went  quarter  of  tbe  north-west  quarter  of 
section  3,  (80  acres,)  all  in  township  13. 
on  range  2!t,lu  Johnson  county,  Kan„and 
which  said  conveyance  was  duly  recorded 
on  April  2,  ISftd;  and  which  deed  recites 
that  it  waH  marie,  executed,  and  deliv- 
ered by  said  (Tpor^e  Bncbannan,  as  sole 
heirat  luwof  Polly  Alanture.  deceased,  and 
which  deed  Is  not  approved  by  the  secre- 
tary of  the  Interior. 

"  (10)  That  afterwards  the  said  Joachim 
Kathjen  duly  conveyed  all  his  estate  In 
and  to  said  eighty  acres,  for  value  re- 
ceived, unto  John  C.  McCoy,  one  of  the 
defendants  In  this  action,  and  which  said 
deed  was  dul.y  and  forthwith  recorded  In 
the  proper  office. 

"  (17)  1  And.  as  a  further  fact  In  tbe  caen. 
that  the  following  Instrument  was  dellT- 


Digitized  by  Google 


480 


FAGIFIO  B£FOBTi:B.yoi.26. 


ered  to  John  0.  UcCoy  on  tbe  8d  day  ol 
February,  p^rtainlDg  to  tbe  lands 

in  controvzrsy,  to-wit:  'Union  Iniltaii 
Agency,  Muscogee,  Indian  Ter.,  February 
3rd,  1882.  We,  Charles  Bluejacket  and 
Charles  Tucker,  (r.lilefB  of  the  Shawnee 
tribe  of  fndians,  late  of  Kansas,  now  of 
the  Indian  Territory,)  parties  of  the  first 
part,  for  and  in  conBlderatton  of  tbe  sum 
ol  fifteen  hundred  dollars  {fl.500.00)  in 
band  paid  by  John  C.  McCoy,  party  of  the 
second  part,  the  receipt  whereof  is  hereby 
acknowledged,  do  grant,  bargain,  sell, 
and  convey  unto  the  said  John  C.  McCoy, 
and  to  bis  heirs  and  assigns,  forever,  the 
following  described  tract,  piece,  or  parcel 
of  land,  Hltuate  In  Johnson  cunnty,  state 
of  Kansas,  to-wlt :  The  west  halt  of  the 
north-west  qnarter,  and  tbe  north-east 
quarter  of  the  north-west  quarter,  of  sec- 
tion (I)  one,  and  the  east  half  of  the  north- 
east quarter  of  section  2,  all  in  township 
No.  (12)  twelve,  range  No.  (23)  twenty- 
three  east,  and  being  the  same  land  pat- 
ented to  Polly  Manture,  a  deceased  mem- 
ber ot  Shawnee  tribe,— to  have  and  to  hold 
the  said  aboTe-deeciibed  pieces  or  parcels 
of  land,  together  with  the  appurtenances 
thereunto  belonging,  unto  tbe  said  John  C. 
McCoy,  his  beirs  and  assigns,  forever,  in 
terms  of  general  warranty.  In  testimony 
whereof  we  hare  bereanto  set  our  hands 
and  seals  the  day  and  year  above  written. 
Charles  Bluejacket.  [Seal.]  Charles 
TccKRR.  [Seal.]  Attest:  J.G»jre,  Emily 
D.  Tufts.  Union  Agency,  Indian  Terri- 
tory—ss.  :  I,  John  I>.  Tafte.  United  States 
Indian  agent  for  the  Union  Agency,  Indi- 
an Territory,  hereby  certify  that  Charles 
Bluejacket  and  Charles  Tucker,  tbe 
grantors  named  in  the  within  fnstra- 
ment  of  writing,  personally  appeared  be- 
fore me,  and  signed  the  same  in  my  pres- 
ence, and  acknowledged  the  execution 
thereof  as  their  free  act  and  deed,  for  the 
purposes  thei-eln  expressed.  In  witness 
whereof  I  hare  hereunto  net  my  band  this 
third  day  of  February,  1882.  John  D. 
Tufts,  United  States  Indian  Agent,'— 
which  was  afterwards  submitted  to  the 
secretary  of  the  interior  for  approval, 
and  by  him  approved,  as  appears  from  the 
following  Indorsement  thereon:  'Depart- 
ment of  the  Interior,  Office  of  Indian 
AffalrR.  October  24rh.  1SS2.  The  within 
deed  from  Charles  Bluejacket  and  Charles 
Tucker.  Shawnee  chiefs,  for  lands  of  Polly 
IManture,  to  John  C.  McCoy,  is  respectfully 
submitted  to  the  secretary  of  the  interior 
for  his  approval.  H.  Pierce,  Commission- 
er. Department  of  the  Interior,  October 
27,  1882.  The  within  deed  is  hereby  ap- 
proved. M.  H.  JosLTN,  Actinff  Sec'y- 
Filed  for  record  and  recorded  at  12  M., 
November  13.  1882.  in  Book  43.  paere  595. 
K.  E.  Stkvf:nson*.  Rc-fiister  of  Deeds.  By 
J.  A.  Stf,phrnso?j.  Deputy.' 

"(18)  On  the  24th  day  of  January,  1887. 
the  said  John  C.  McCoy  and  wife  duly 
conveyed  all  said  lands  and  tenements, 
for  the  sum  of  fl4,()(;2..')0.  tinto  Thomas 
Bugbee  and  Henry  W.  CresHwell,  which 
said  conveyance  was  duly  rci-orded  In  the 
proper  offlL-e  on  the  26th  day  ot  January, 
lSti7,  and  the  said  Bugbee  and  Cresswell 
have  been  In  actual  possession  of  all  said 
laud  and  tenements  by  their  tenants,  ev«r 


since  Uarcb  1, 1887;  tbe  said  McCoy  then 
taking  a  mortgage  thereon  for  a  lanie 
portion  of  the  purchase  money ;  said  Mc- 
Coy beiuff  In  actual  possession  of  all  said 
lands  and  tenements  from  March  1,  18S3, 
until  the  said  March  1,  1887. 

"  (ly)  That  said  John  C.  McCoy  occupied 
the  said  20Q  acres  In  controversy,  and 
enjoyed  the  ren  ts,  issues,  and  profits  there- 
of, from  the  1st  day  of  March,  1883.  unttl 
the  1st  day  of  March,  1887,  and  that  the 
rental  value  of  said  land  and  tenemeats 
for  and  during  said  period  was  and  la  of 
the  sum  of  91,000. 

"(20)  That  said  Bugbee  and  Creeswell 
occupied,  used,  and  enjoyed  the  rents,  ia- 
sues,  and  profits  of  said  200  acres  In  con- 
troversy from  the  1st  day  of  March,  1887, 
until  the  present  time,  and  that  the  rental 
value  thereof  during  said  period  was  and 
in  the  sum  of  9500. 

"(21)  In  the  year  1861.  and  while  James 
B.  Abbott  was  the  United  States  local 
agent  for  the  tribe  of  Shawnee  Indiana  in 
Kansas,  tbe  said  tribe  of  Indians,  through 
Its  chiefs  and  conncilmen,  adopted  orally 
the  written  laws  of  the  state  of  Kansas, 
then  In  force,  relating  to  the  descent,  dis- 
tribution, and  inheritance  of  real  and  per- 
sonal property,  and  thenceforth,  until 
said  tribe  left  the  state,  the  said  laws 
were  their  guidance;  and  that  prior  to 
said  period  the  said  tribe  of  Indians  had 
no  law,  written  or  unwritten,  nor  any 
custom  or  usaKe  of  their  own,  regulating 
tbe  descent,  distribution,  and  Inheritance 
of  real  property  of  which  any  member  of 
the  tribe  dies  seised. " 

Upon  the  findings  of  fact  the  court  ren- 
dered judgment  against  the  plaintiff  John 
J.  O'Brien  and  In  favor  of  all  tbe  defend- 
ants excepting  David  Updegratf.  O'Brien 
and  Updegratf  excepted  and  bring  the 
case  here. 

A.  ISmitb  Z?erennej'.  for  plaintiffs  In  et^ 
ror.  F.  if.  Og^  and  Fea/c,  YeagerA  BhH, 
for  defendants  in  error. 


HoRTos.C.  J.,  {after  stating  the  facts 
asabuve.)  This  was  an  action  inthcnat- 
ure  of  ejectment.  John  J.  O'Brien  claims 
to  be  the  owner  of  and  entitled  to  the  Im- 
mediate possession  of  200  acres  ot  land  in 
Johnson  county.  David  Updcgraff,  one 
of  the  defendants.  In  hie  separate  answer 
cliiims  to  be  the  owner  !>I  and  entitled  to 
the  immediate  posHcssIon  of  an  undivided 
one-half  of  the  land.  Thomas  Bugbee  and 
Henry  CreBswell  elolm  both  title  and  pos- 
ResHlon.  Polly  Munture,  a  Shawnee  In- 
dian woman,  was  the  common  source  of 
title.  The  land  was  patented  to  her  by  the 
United  States  on  the  28th  day  of  Decem- 
ber, iKTiS,  as  her  allotment  under  the  pro- 
visions of  a  tn-aty  between  the  United 
States  and  the  Shawnee  Indians,  conclud- 
ed on  the  10th  day  ot  May.  1854,  and  the 
net  of  congress  approved  March  3, 1859. 
This  patent  contained  the  following  re- 
striction upon  the  alienatlen  of  the  land 
by  Polly  Manture  and  her  heirs,  to-wit: 
"Have  given  and  granted,  and  by  these 
presents  do  give  and  grant,  unto  the  said 
Polly  Manture  and  to  her  heirs,  the  tracts 
of  land  above  described,  but  with  thestlp- 
ulation,  prencrtbed  by  the  secretary  uf  the 
Interior  under  the  a<*t  ol  conxresii  afoiv 
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aald  of  March  3, 1859,  that  the  said  tract 
shall  never  be  conveyed  by  the  srantee  or 
her  heirs  without  the  conaeQtof  the  Hec- 
retary  of  the  Interior  tor  the  time  beins." 
In  the  spring  of  1855  Polly  Manture  was 
Jniued  in  marriage  to  one  George  Buchan- 
nan,  a  white  man.  In  Johnaon  county.  In 
thiH  state.  Buchannan  and  wife  took  act- 
ual pouseHftlon  in  185(i  of  and  improved  the 
landB,  and  cultivated  them  until  their 
deaths,  resjjectlvely.  They  had  one  child 
born  unto  them,  named  Sally  Buchannan, 
who  marrlefl  Gotlleb  Zeigler.  Polly  died 
on  the  farm  in  1860,  leaving  surrlTlng  her 
a  hoabaud  and  the  child,  Sally.  Buchan- 
nan remained  on  the  farm,  cultivated  it 
all, except  a  few  acres  he  need  for  pasture; 
what  be  did  not  use  be  leased  to  others. 
After  the  death  of  his  wife,  Polly,  he  mar- 
ried a  widow  by  the  name  of  Olbbs.  with 
whom  he  continued  to  live  upon  the  land 
until  August,  1879,  at  virhlch  time  he  died, 
leaving  a  will,  which  was  probated,  hy 
which  he  attempted  to  bequeath  all  of  the 
land  to  Marow  Gibbs,  son  of  hi^  last  wife 
by  a  former  husband.  George  Buchannan 
had  no  chlldi-en  by  his  last  wife.  The 
plaintiff  John  J.  O'Brien  claims  the  land 
through  a  conveycuace  from  Marow  Gibbs 
and  wife,  dateil  February  9, 1883,  and  re- 
corded February  26,  1888.  Gibbs  was  a 
white  man.  Sally  Buchannan,  the  only 
child  of  Polly  and  George  Buchannan, 
was  married  to  Gotlteb  Zeigler.  a  white 
man.  in  1874,  and  died  within  three  or  tour 
months  after  her  marriage,  leaving  no  Is- 
sae,  and  without  having  disposed  of  her 
Interest  In  the  land.  Ootlleb  Zeigler  con- 
veyed an  undivided  one-half  ufthelaud  to 
James  H.  McCartney  on  the  10th  day  of 
June,  1875,  and  David  Updegruff  clttlms 
thiH  undivided  one-half  through  a  cunrey- 
ance  from  McCartney.  On  the  2d  day  of 
April.  lKti6,  George  Buchannan  and  his 
then  wife  conveyed  80  ocreg  of  the  land  in 
controversy  to  Joachim  Rathjen.  who  aft- 
erwards conveyed  the  same  to  the  d^and- 
ant  John  C.  McCoy.  Sr.  Neither  the  will 
of  George  Buchannan,  nor  any  of  the  con- 
veyances above  mentioned,  wereapproved 
by  the  secretary  of  the  interior.  On  the 
3d  day  of  February,  1882,  Charles  Bluejack- 
et and  Charles  Tncker,  chiefs  of  the  Shawnee 
tribe  of  Indians,  in  consideration  of  91,500, 
by  deed  of  general  warranty  conveyed  all 
the  lands  to  John  C.  McCoy,  Sr.,  which 
deed  was  on  the  same  day  duly  acknowl- 
edged before  John  1*.  Tufts.  United  States 
Indian  agent,  and  on  the  27th  day  of  Octo- 
ber, 1882,  was  approved  by  the  secretary 
of  the  interior,  and  recorded  in  the  records 
of  the  county  of  Johnson  on  the  13th  day 
of  November,  18S2.  The  defendant  John 
C.  McCoy,  Sr.,  on  the  3d  day  of  March,  1883, 
took  pi>8HeBSion  of  the  land  under  the  two 
last-mentioned  deeds,  and  continued  in 
the  uninterrupted  posseHsUm  thereof  until 
he  conveyed  ttie  same  tltrough  ills  sous  on 
the  1st  of  Mai-ch,  1S87,  In  consideration  of 
the  sum  of  914,662.50,  to  the  defendants 
Thomas  Bnghee  and  Henry  W.  Oresswell, 
and  delivered  possession  thereof  to  them, 
and  Bugbee  and  Cresswell  have  continued 
in  the  possession  of  the  laud  until  the  pres- 
ent time.  The  trial  court  decided  ogainBt 
O'Brien  and  Updegraff.  and  in  favor  of 
Bugbee  and  Crewwell.  Theformerexcept- 


ed,  and  complain  of  the  judgment  of  the 

court. 

The  200  acres  in  controversy  are  known 
as  "Shawnee  Indian  Lands,"  and  are  In- 
cluded In  the  200.000  acres  or  more  ceded 
by  the  United  States  government  to  the 
tribe  of  Shawnee  Indians  by  treaty  of  May 
10, 18^)4,  bftween  the  government  and  the 
Indians.  See  10  U.  S.  St.  at  Large,  p.  1053. 
One  of  tlie  articles  of  the  treaty  provides 
for  the  Issuinf;  of  patents  to  the  several 
membei-s  of  the  tribes  and  "heads  of  fami- 
lies, "  as  follows  -  "  Congress  may  hereaft- 
er provide  for  the  issuing  to  such  IShaw- 
neen  as  may  make  separateselections, pat- 
ents for  the  same,  with  such  guards  and 
restrictions  as  may  seem  advisable  for 
their  protection  therein."  By  an  act  ap- 
proved March  3,  1859,  congress  authorized 
the  secretary  of  the  interior  to  issue  pat- 
ents to  certain  Indians,  tncinding  the 
ShawneeSi^undersucb conditions  and  lim- 
itations, and  under  such  guards  and  re- 
strictions, as  may  be  prescribed  by  the  sec- 
retary. " 

The  principal  question  In  this  r'asels, 
was  descentcast  upon  George  Buchannan, 
the  husband,  and  upon  Sally,  the  child, 
when  Polly  Buchannan,  n^  Manture,  died 
In  1800,  in  possession  of  the  land?  The 
trial  court  made  the  folio  wingspecial  find- 
ings of  fact:  "In  the  year  1861,  and  white 
James  B.  Abbott  was  United  States  local 
agent  for  the  tribe  of  Shawnee  Indians  In 
Kansas,  the  said  tribe  of  Indians,  through 
its  chiefs  and  councllmen.  adopted,  orally, 
tlie  written  laws  of  the  state  of  Kansas 
then  in  force,  relating  to  descent,  distribu- 
tion, and  Inheritance  at  real  and  personal 
property,  and  thenceforth,  until  said  tribe 
left  the  state,  the  said  laws  were  their 
guidance;  and  that  prior  to  said  period 
the  said  tribe  of  Indians  had  no  law,  writ- 
ten or  nuwrltten,nor  anycustom  orusage 
ol  their  own  regulating  the  descent,  dis- 
tribution, and  Inheritance  of  real  prop- 
erty of  which  any  member  of  the  tribe  died 
seised."  "That  from  1864  up  to  the  year 
1868  :;be tribe  of  Shawnee  Indians  operated 
under  the  laws  of  Kansas  relative  to  and 
governing  the  descent,  distribution,  and 
inheriting  of  thelands  of  indlyldual  Shaw- 
nees,  deceased,  by  the  council  and  chiefs 
adopting  for  the  tribe  the  said  laws  ol 
Kansas.^  James  B.Abbott,UnitedState8 
local  agent  for  the  tribe  of  the  Shaw nees 
from  June.  1861,  to  1868,  testified  upon 
the  trial  that  some  time  in  the  year  1868 
he  understood  that  the  Shawnee  tribe 
passed  a  resolution  about  descents,  dis- 
tributions, and  Inheritance  of  Shawnee 
lauds  differing  from  the  laws  i»f  the  state 
of  Kansafe.  In  view  of  the  evidence,  and 
the  findings  of  the  trial  court,  it  cannot  be 
sflld  that  at  the  time  Polly  Buchannan, 
Manture.  died,  the  laws  of  Kansas 
concerning  descent  or  distribution  of  the 
lands  of  tlie  Shawnee  tribe  hud  any  oper- 
ation; nor  can  any  presumption  be  in- 
dulged In  that  the  customs  or  laws  of  the 
Shawnees  In  this  matter  followed  theKan- 
sot!  law,  or  were  similar  to  it.  The  evi- 
dence and  the  findings  are  against  any 
such  presumption.  In  Brown  v.  Steele,  ^ 
Kan.  672, it  was  said*  "That  it  appearing 
that  the  tribal  organization  (of  the  Shaw- 
nee Indians)  was  still  recognised  by  the 
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political  department  of  the  United  States 
Kovernment.  under  the  decision  of  the  ro- 
preme  court  of  the  United  States  In  tbe 
<;ase  of  Kansas  Indians.  5  Wall.  7S7.  tbe 
descent  is  cast,  not  under  the  Kansas  law, 
but  In  accordance  with  the  IShawnewlaw 
and  declRton."  Sally  Zelf^er,  Bucban- 
nan,  died  In  1874,  and  thf^re  la  no  evidence 
or  flndlDK  showing,  or  tending  to  show, 
that  tbe  laws  of  Kansas  cuncernlngr  de- 
scent or  dlBtrlbntlon  bad  any  operation 
amonff  the  Uhawnee  tribe  at  that  time. 
As  O'Brien,  In  order  to  have  any  title  or 
poBoession  tu  the  land  In  dispute,  must 
faaro  establlahed  heirship  or  title  to  the 
land  In  Oeorfce  Bucbannan,  be  Is  not  en- 
titled to  recover  the  land,  or  any  part 
thereof.  If  he  failed  to  make  satisfactory 
proof  thereof.  Tbe  same  may  be  said  con< 
ceming  the  alleged  title  of  David  Upde- 
srnff,  who  claimed  through  a  conveyance 
from  Gotlteb  Zelgler,  who  married  Sally 
Ituchannan,  even  If  we  assume  that  Sally 
Zelieler,  a^  Biichannan,  Inherited  any- 
tblnK  from  her  mother.  Polly  Bnchannan, 
D^e  Manture.  Iti  the  Case  o!  Kansas  In- 
diuns.  6  Wall.  7S7.  Mr.  Justice  Davis,  for 
the  court,  said  "This  people  [the  Shaw- 
nees]  havetbeirown  customs  and  laws  by 
which  they  are  governed.  Because  some 
ol  these  customs  have  been  abandoned, 
owing  to  tbe  proximity  of  their  white 
neighbors,  may  be  an  evidence  of  the  su- 
perior Inflaence  of  ourrace.lt  dnesnot  tend 
to  prove  that  their  tribal  organization  Is 
not  preserved.  There  la  noevldence  in  the 
record  to  show  that  the  Indians  with  sep- 
arate estates  have  not  tbe  same  rights  In 
the  tribe  as  those  whose  estates  are  held 
common.  Their  machinery  of  govern- 
ment, though  simple,  Is  adapted  to  their 
Intelligence  and  wantH.  and  effective,  with 
laitbtulagents  to  watch overtbem.  •  •  • 
It  may  tie  that  they  cannot  exist  much 
longer  as  a  distinct  people  In  tbe  presence 
of  tbe  civilization  of  Kansas, '  but.  until 
they  are  clothed  with  the  rights  and 
bound  to  all  the  duties  of  citizens,*  they  en- 
joy the  privilege  of  total  immunity  from 
state  taxation,  •  ■  •  While  tbe  gen- 
eral government  hasasaperlntendlng care 
overtheir  Intereets.and  cuntinueH  to  treat 
with  them  us  a  nation,  the  state  of  Kan- 
sas Is  estopped  from  denying  their  title  to 
It.  *  *  *  He  long  as  the  United  States 
recognlxes  their  national  character,  they 
are  under  the  protection  of  treaties  and 
the  laws  of  congress,  and  their  property 
Is  withdrawn  from  tbe  operation  of  state 
laws." 

At  the  time  thatthis  action  was  brouglit, 
Bugbee  and  Ci'esswell  were  In  the  actual 
poHseaslun  of  the  land.  John  (\  McCoy, 
Sr.,  under  whom  they  claim  title,  tooii 
actual  posoesslon  on  tiie  Sd  day  of  March, 
1S88.  Therefore  the  defendants,  through 
tbemHeivee  and  their  grantors,  liad  been 
In  possession  of  the  land  wlion  this  action 
was  brought  for  more  than  four  years 
It  is  elementary  that  a  party  seeking  to 
recover  possession  ol  real  property  must 
do  so  upon  tbe  strength  of  hla  own  tide, 
not  upon  the  woakneHH  of  the  title  of  bis 
adversary.  Therefore,  as  there  Is  no  evi- 
dence In  the  record  showing,  or  tendinir  to 
show,  that  George  Bnchannan  or  Sully 
Buchaunan  Inherited  any  Interest  in  the 


land  from  Polly  Baehannan,  nSe  Manture. 

the  Judgment  of  the  trial  court  refusing 
possession  to  U'Brien  and  Updegraff,  who 
claim  through  these  parties,  mutit  be  sus- 
tained. O'Brien  and  Updegratt  claim  that 
George  Bucbannan  and  Sally  Buchunnan 
were  the  heirs  at  law  of  Polly  Bnchannan. 
On  the  other  band,  Bngbee  end  Cresswell 
claim  that,  by  the  law  and  decision  of  the 
Sbawnees,  tiie  title  escheated  to  the  tribe, 
and  therefore  that  the  chiefs  of  the  tribe 
bad  full  authority  to  execute,  with  tbe  ap- 
proval of  the  secretary  of  tbe  interior,  the 
deed  of  February  8.  1882.  to  John  C.  Mc 
Coy,  Sr.  The  burden  of  proof  in  this  mat- 
ter was  upon  O'Brien  and  Updegraff. 
They  ought  to  have  shown  that  In  1860, 
at  the  death  of  Polly  Bucbannan,  the  de- 
scent was  cast  upon  George  Bucbannan 
or  Sally  Bucbannan,  or  both,  under  the 
law  and  df^slon  ot  the  Shawnee  tribe. 
This  was  not  done.  Tbe  law  or  declsloa 
of  a  country,  a  state,  or  an  Indian  tril>e 
may  make  any  person  an  heir.  An  heir 
at  law  iH  simply  one  who  succeeds  to  tlie 
estate  of  a  deceased  person  under  tbe  stat- 
ute of  a  country,  a  state,  or  the  decision 
of  an  Indian  tribe.  McKlnney  v.  Stewart, 
5  Kan.  3s4;  Delashmutt  v.  Parrent,  40 
Kan.  641.  20  Pac.  Bep.  504;  Cuidwell  v. 
Miller. 44  Kan.  12,  23  Pac.  Bep. 946;  Brown 
V.  Steele,  23  Knn.  672. 

The  probabilities  are.  from  some  of  the 
evidence  offered,  that  under  the  law  and 
decision  of  the  Shawnee  tribe  of  Indians 
in  force  In  1860,  when  Polly  Bucbannan 
died,  and  in  force  In  1874,  when  Sally  Zeig- 
ler  died,  that,  as  George  Bnchannan  and 
Ootlleb  Zelgler  were  white  men,  tliey 
could  not  Inherit  from  either  Poily  Buch* 
annan  or  Sally  Zelgler,  and  that  after  tbe 
death  of  Pidly  Bucbannan  and  Sally  Zelgler 
no  one,  excepting  the  Shawnee  tribe  or 
their  chiefs,  or  the  government,  could  con- 
fer legal  title  to  the  land  upon  any  one. 
But  this  was  not  established,  unless  we 
Indulge  In  presnraptiona.  In  the  absence 
ot  any  evidence  tending  to  show  the  law 
or  decision  of  tbe  Shawnee  tribe  of  In- 
dians relating  to  descent  or  distrlbutloa 
of  lands  in  IsiSO,  we  cannot  say  what  per- 
son.  If  any,  succeeded  to  the  estate  of  Pol- 
ly Bucbannan.  deceased.  It  Is  shown  by 
the  record  that  Bngbee  and  GresBwell  hold 
under  a  deed  from  the  chiefs  of  the  Shaw- 
nee tribe,  dated  February  3.  1882.  This 
deed  was  approved  by  the  Bocretary  of  the 
Interior  on  October  *Z7, 1882.  If  any  pre- 
sumptions are  to  be  Indulged  In,  as  the 
general  government  has  the  superintend- 
ing care  over  the  interestH  of  the  Shaw- 
nee Indians,  and  as  their  property  Is 
withdrawn  from  theoperation  of  tbustata 
laws,  we  might  presume  that  the  deed  ol 
February  8, 1S82,  approved  by  the  secretar 
ry  of  the  Intei-ior,  was  made  In  accordance 
with  tlie  Sbawnee  law, and  conferred  tltlfc 
We  need  not  go  tliat  far  In  this  ease. 
Clearly,  John  C.  McCoy,  Sr.,  and  his  gran- 
tees were  not  and  arc  not  tresimHsero  u[^ 
on  the  land.  John  C.  McCoy,  Sr..  took 

RosneREiIon  of  the  land  on  the  3d  day  ol 
lurch.  1883,  after  he  hnd  obtained  his 
deed  from  the  chiefs  of  the  Shawnee  tribe, 
and  after  it  had  l>eeD  approved  by  the 
secretary  of  the  interior,  and  properly  re- 
corded In  the  office  of  the  register  ul  deeds 
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In  Jotannon  eoonty;  tberefore  his  posHes- 
aioD  was  with  color  and  claim  of  title. 
His  grauteefi,  incluUiDE  Bugbee  and  Cress- 
well,  held  and  now  bold  uussewlun,  with 
color  and  claim  at  title.  Kven  It  the  cblels 
of  the  Shawnee  tribe,  with  the  approval 
of  the  secretary  of  tbe  Interior,  could  not 
confer  title,  we  think  it  is  clearly  evident, 
from  the  control  that  the  Ko^^jmrnent  ex- 
ercises over  the  Shawnees  and  their  lands, 
that  tbey  bad  aachorlty,  with  the  consent 
of  the  secretary  of  the  Interior,  to  give 
John  C.  McCoy,  Sr..  possession  of  the  land, 
In  the  absence  of  proof  sbowln)):  that  any 
other  person  bud  any  I^al  title,  or  the 
right  of  possession.  The  case  of  Doufi;IaBS 
T.  Ruffln,38  Kan.  530,  16  Tac.  Bep.  7M3,  In 
this  view,  does  not  militate  against  the 
JndKment  of  the  court  below.  The  case 
of  Hale  T.  Wilder,  8  Kan.  &45,  has  no  ap< 
plicatlnn,  because  this  court  held  In  that 
case  that  the  secretary  of  the  Interior  was 
not  auchoriced  to  approve  a  deed  to  tbn 
land  therein  referred  to.  Neither  O'Brien 
or  Updegrotl  are,  or  have  been,  in  the  pos- 
seaslon  of  the  land,  and  both  havefnllpd 
to  establish  better  title  than  Bugbee  and 
CresBwuU.  who  are  In  actual  possession. 
Neither  can  O'Brien  or  Upd^raff  claim 
any  title  under  the  statute  of  limitations 
on  account  of  the  possession  of  their 
grantors,  or  the  parties  through  whom 
they  claim,  because  the  title  ur  pOHsesslon 
of  Polly  Manturewas  so  restricted  and 
limited  that  adverse  possession  could  not 
give  title  without  the  consent  of  the  secre- 
tary of  thp  Interior.  Again,  the  deed  from 
George  Buchannan  to  Joachim  Ratlijen, 
who  qaltc'laimed  to  John  C.  M<:Coy,  Sr., 
on  the  12th  of  August,  1881,  counts  for 
nothing.  It  was  never  approved  by  the 
secretary  of  the  Interior,  and  was  void; 
therefore  neither  McCoy  uor  hU  grantees 
are  estopped  by  «ny  recitations  therein 
eontalora.  7  Amer.  &  Bng.  Enc.  Law,  p. 
5.  note  2;  Merrlam  v.  Railroad  Co.,  117 
Mass.  ^1;  8  Wasbb.  Keal  Prop.  p.  106. 
Further,  if  George  Buchannan  had  inher- 
ited, under  the  Kannas  laws,  one-half  of 
the  land,  free  from  the  restrictions  of  the 

Satent,  80  acres  o(  it  would  have  gone  to 
obn  C.  McCoy.  Sr.,  under  his  deed  of  April 
2, 186A,  althouKh  not  approved  by  the  sec- 
retary of  the  interior,  as  he  did  not  die  un- 
til August,  1879.  O'Brien  only  claims  from 
Marow  Glbbs  under  the  will  iif  Georse 
Buchannan.  Clearly,  Buchannan's  deed 
of  April  2, 18G6.  Is  as  valid  to  80  acres  us 
bis  will  of  1879  to  any  other  part.  So, 
upon  any  legal  view  of  the  case,  O'Brien 
has  no  d^m  or  title  to  80  acres  of  the  land 
in  dispute.  But  the  actual  poHsession  of 
all  the  land  being  In  Bugbee  and  Cresswell 
under  color  and  elaim  of  title,  and  their 
right  of  possession  nut  having  been  over- 
ttirown  by  any  facts  disclosed  In  the  rec- 
ord, the  Judgment  of  the  district  court  will 
be  affirmed.  All  the  Justices  concurring. 

(«  Ku.  170)   

Drinkwateb  et  al.  v.  Saublb. 
(Supreme  Court  of  KartMoa.  April  11^  1891.) 
Afpsal  —  Rbviiw  of  Verdict  —  Abitbhbkt  or 

NUISABCK^HBABISa — JOINDES  OP  CaUSBS. 

1.  It  is  the  doty  of  tiie  supreme  conrt,  If  U 
osa,  to  give  such  a  conatmotion  to  the  findings 
«f  uietnsl  court  aud  the  Jury,  and  to  the  general 
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Tordlot  of  the  Jury,  as  will  harmonise  them,  and 
make  them  sapport  the  lud^eot 

9.  An  action  to  abate  a  mill-dam  for  the  rea- 
son that  It  caasea  injmry  to  the  property  at  en 
upper  iwoprietoria  an  atnlon  to  abate  a  nniaanee, 
and  la  ea  eqnitsbie  mnedy,  and  the  trial  may 
be  before  the  court,  or  before  a  Jury,  or  before  t» 
referee,  or  a  part  before  one  and  a  pan  before 
another,  as  the  ooort,  in  lU  diaoretlon,  may  de- 
termine. 

8.  A  plaintiff  In  an  action  npon  a  cause  of  ac- 
tion fordamaRoa  arinins  from  injuries  to  his  land 
ocoaaioned  by  the  overaowinK  of  the  same  with 
water  oansed  by  the  wnnffful  construction  and 
use  of  a  mlil-dam,  may  milte  with  such  cause  of 
action  a  cause  of  action  to  abate  the  mill-dam,  or 
to  perpetually  enjoin  its  use,  so  far  as  its  use  is 
WTongtul  and  a  naisance. 

4.  The  evidence,  the  find  Inn  of  the  eonrt 
and  jury,  the  iteDeral  verdict  or  the  jury,  and 
the  lodgment  of  the  conrt  considered,  and  held, 
that  no  material  error  aa  against  the  rights  of 
the  plaintlfEs  in  error  was  o<Hmnltted. 
iayiiabuB  by  the  OourU) 

Error  from  dlntrict  court, Chase  county; 
Fbank  Doster,  Judge. 

S/iadera  «ft  Rees  and  BIgbtmtre  Rad* 
cllffi\  for  pinlntifta  In  error.  Madden 
Bros,  and  Joba  Martla^  for  defendant  in 
error. 

VaTjCNTINe,  J.  This  was  enaction  com- 
menced lu  the  district  court  of  Chase  coun- 
ty on  Kebranry  8. 1S88.  by  David  Sauble 
afrainst  O.  H.  Drink  water  and  P.  P.  Schrl- 
ver,  to  recover  damages  for  alleged  Inju- 
ries to  the  plaintiff's  land,  alleged  to  have 
been  caused  by  the  erection  by  the  defend- 
ants in  October,  1886.  of  a  mlll-dam  across 
the  Cottonwood  river  to  the  height  of 
10  feet,  and  cauRfng  the  water  thereinto 
riRe  upon  the  plaintiff's  land  to  the  height 
of  5  feet  above  Its  ordinary  and  natural 
height,  and  thereby  eanslng  the  alleged  In- 
juries; and  the  plaintiff  also  asked  for  the 
abatement  of  the  dam  to  the  extent  of  5 
feet  from  the  top.  The  defendants  an- 
8wer<!d,  alleging  that  the  dam  complained 
of  was  the  mere  replacement  of  a  former 
dam  which  had  been  In  existence  and 
maintained  by  them  for  more  than  15 
years  prior  to  the  erection  of  the  new  dam 
under  a  parol  agreement  between  them- 
selves and  the  plaintiff's  grantors:  and 
that  the  new  dam  was  not  higher  than 
the  old  one,  and  did  not  cause  the  water 
to  flow  back  further  or  to  rise  higher  on 
the  plaintiff's  Isnd  than  the  old  one  did. 
Tho  plaintiff  replied  by  filing  a  general  de- 
nial. A  trial  was  had  before  the  court 
and  a  Jury,  and  the  jury  rendered  the  fol- 
lowing verdict,  and  In  answer  to  Interrog- 
atories made  the  following  special  find- 
ings,  to-wlt:  Verdict:  "We,  the  jury  Im- 
paneled and  sworn  In  the  above-entitled 
case,  do  upon  our  oath  And  for  plaintiff, 
and  asBesB  his  damages  at  960.**  Special 
findings:  "(1)  What  was  the  height  of 
the  old  dam  when  first  constructed,  and 
up  to  January,  1870?  Answer.  Eight  feet. 
(2)  What  was  the  height  of  the  new  dam 
when  this  suit  was  brought?  A.  Eight 
feet  eight  and  one-half  inches.  fS)  Was 
not  the  new  dam  erected  68  feet  lower 
down  on  the  riffle  from  where  the  old  dam 
was  located?  A.  Tea.  (4)  What  was  the 
amount  of  fall  between  the  old  and  the 
new  dam?  A.  Six  Inches.  (6)  Did  the 
water^  while  the  old  dam  was  In  use,  for 
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the  new  mill  pass  tlirongh  the  old  flame 
ol  the  old  mill  where  the  wheel  stood  when 
In  use  (or  the  old  mill,  and  go  directly  Into 
the  flume  of  the  new  mfU?  A.  Tes.  (6) 
What  Is  the  difference  in  Inches  In  the 
height  of  the  fluor  of  the  flume  hetween 
where  the  wheel  wtood  In  the  old  mill  and 
whereitatands  nowV  A.  Abontsixlnches. 
(7)  What  was  tba  distance  from  or  differ* 
ence  between  the  head-water  to  tall- water 
on  the  old  dam  from  1868  to  1881.  at  fall 
otdam?  A.  About  eight  inchps.  (8)  What 
Is  now  the  distance  from  or  difference  be- 
tween the  head-water  and  tail-water  at 
the  new  dam  when  at  fall  of  dam?  A. 
Seven  feet  eight  and  a  half  inches,  accord- 
ing to  evidRnce.  (8)  With  an  ordinary 
stage  of  water  in  the  river,  does  thn  new 
dam  cause  dead  water  further  up  the  river 
than  the  old  dam  did  when  ingood  order? 
If  so,  how  much  further  up  the  stream? 
A.  Yes,  to  first  clause.  No  definite  testi- 
mony to  the  last  clause."  The  court  also 
made  the  foUowiug  finding,  to-wit:  "It 
was  further  considered,  ordered,  and  ad- 
Judged  by  the  court  that  said  new  mill- 
dam  conetracted  by  said  defendants  was 
built  In  continuation  of  the  old  dam,  and 
that  the  new  dam  is  and  was  eight  Inches 
higher  than  the  old  dam,  and  that  said 
new  dam  be  taken  down  and  abated  by 
said  defendants  to  the  height  of  eight 
Inches  from  thft  top  of  said  dam."  Upon 
this  verdict  and  these  findings  the  court 
below  rendered  Judgment  in  favor  of  the 
plaintiff  and  against  the  defendants  (or 
ftiO  damages,  and  for  the  abatement  of 
the  dam  to  the  extent  of  eight  inches  from 
the  top;  and  the  defendants,  as  plaintiffs 
in  error,  bring  the  case  to  this  court  for 
review. 

Two  principal  questions  are  Involved  In 
this  case:  First.  Did  the  defendants,  by 
building  and  maintaining  the  old  dam  as 
they  did,  acquire  a  right  to  build  and 
maintain  a  new  dam  of  the  same  capacity 
as  the  old  one,  or.  in  other  words,  one  that 
would  back  the  water  or  cause  it  to  rise 
upon  the  plaintiff's  land  as  high  as  the  old 
one  did?  iSecond.  II  thedetendantsdld  ac- 
quire any  such  right,  then  did  they  depart 
from  the  same  by  constructing  the  new 
dam  in  such  a  manner  as  to  cause  the  wa- 
ter to  flow  back  further  or  to  rise  higher 
upon  the  plaintiff's  land  than  was  done 
by  theolddam?  Wlthoutdeciding  theflrat 
question*  we  shall  pass  to  the  second  one, 
to-wlt:  It  the  defendants  had  a  right  to 
erect  and  maintain  a  new  dam,  did  they 
construct  thesame  in  accordance  with  such 
right?  No  claim  of  errur  is  made  with  re- 
gard to  anything  that  occurred  inthecourt 
below  prior  to  the  rendering  of  the  verdict 
and  the  making  of  the  special  findings  by 
the  Jury;  and  no  objection  was  urged  as 
against  such  verdict  and  findings  at  the 
time  when  the  same  were  rendered  end 
made,  nur  until  a  motion  (or  a  new  trial 
was  filed.  The  objections  now  urged 
against  them  areas  follows :  It  is  claimed 
that  they  are  not  supported  by  sufflclent 
evidence;  that  the  special  findings  are  In- 
consistent with  each  other  and  inconsist- 
ent with  the  general  verdict;  that  they 
do  not  mean  what  the  court  below  and 
the  Jnry  evidently  believed  they  meant: 
and  that  they  nre  not  sufficient  to  aphold 


the  Judgment  actually  rendered  In  the  ease. 
ObJectloDS  are  also  urged  against  the  find- 
ing made  by  the  court  itself.  It  Is  claimed 
that  such  finding  is  not  supported  by  the 
evidence,  end  is  contrary  to  law, and  that 
the  court  had  no  power  to  make  It.  It  Is 
true  Che  findings  of  the  Jury  are  not  as  In- 
telligible as  they  might  be,  and  as  to  the 
seventh  there  must  be  some  mistake ;  but 
still,  with  regard  to  all  the  material  find- 
ings made  by  the  Jnry,  we  think  they  are 
capable  of  being  harmonized  with  each 
other  and  with  the  general  verdict,  and 
substantially  with  the  finding  made  by 
the  court  itself;  and,  taking  all  the  find- 
ings and  the  general  verdict  together,  we 
think  they  support  the  Judgment;  audit 
Is  our  duty  to  give  to  them  such  a  con- 
struction. If  we  can.  aa  wlU  harmonize 
them,  and  make  them  support  the  Judg- 
ment. Bevenft  v.  Urolth,42  Kan.  250,  251, 
21  Pac.  Rep.  1064,  and  cases  there  cited: 
Railway  Co.  v.  Fray,  43  Kan.  750,  759,  23 
Pac.  Rep.  1039,  and  cases  there  cited ;  Nich- 
ols V.  Weaver,  7  Kan.  373;  Simpson  v. 
Greel^,  8  Kan.  686;  Railway  Go.  v.  Rlts, 
33  Kan.  404.  6  Pac.  Rep.  583.  The  general 
verdict  Is  a  finding  In  favor  of  the  plnlntitf 
and  against  the  defendants  upon  all  the 
issues  in  the  case.  It  is  therefore  virtual- 
ly a  finding  that  the  new  dam  Is  higlier 
than  the  old  one  was;  that  it  causes  the 
water  to  flow  back  farther  and  to  rise 
higher  upon  the  plalntlfTs  land  than  the 
old  one  did;  and  that  the  plaintiff  was  In- 
jured and  damaged  by  reason  thereof  and 
by  the  wrongs  of  the  defendants.  It  was 
also  found  specially  by  the  Jury  that  the 
new  dam  is  8  feet  8^  inches  high,  and  that 
the  old  dam  was  only  8  feet  high ;  that 
the  new  dam  causes  the  water  to  flow 
back  turtherup  ths  river  than  the  old  dam 
did;  and  that  the  plaintiff  was  thereby 
damaged  to  the  amount  of  $60.  Evident- 
ly the  Jury  Intended  to  find  that  the  new 
dam,  In  altitude,  measuring  (ruui  the  same 
level,  was  8%  inches  higher  than  the  old 
dam  was;  and  the  court  Itself  found  that 
the  new  dam  was  8  inches  higher  than  the 
old  dam  was.  and  ordered  that  the  new 
dam  should  be  abated  to  that  extent.  An 
action  to  abate  a  mill-dam  for  the  reason 
that  It  causes  injury  to  the  property  of  an 
upper  proprietor  Is  an  action  to  abate  a 
nuisance,  and  an  action  to  abate  a  nui- 
sance, as  well  as  an  action  to  enjoin  a  nul- 
sance.Is  an  equitable  remedy.  Gould,  Wa- 
ters, 8  536  ;  8  Pom.  Eq.  Jur.  S  13i>9.  And 
In  all  actions  of  an  equitable  character 
the  trial  may  be  before  the  court,  or  be- 
fore a  Jury,  or  before  a  referee,  or  a  part 
before  one  and  a  part  before  another,  as 
thecourt.ln  its  discretion,  shall  determine. 
Civil  Code,  §§  266,267;  Hunt  v.  Spencer, 
20  Kan.  126;  Hlxon  v.  George,  18  Kan. 
'^6,257;  Carlin  v.  Donegan,  16  Kan.  495; 
Woodman  v.  Davis,  32  Kan.  344.  840,  347,  4 
Pac.  Rep.  262,  and  cases  there  cited.  The 
court  below  undoubtedly  bad  the  right  to 
make  the  finding  which  it  did;  and  upon 
all  the  findings,  us  made  by  the  court  and 
Jury,  we  cannot  say  that  the  Judgment 
rendered  by  the  court  Iserroneuue;  nor 
can  we  say  that  such  flndlnga  are  not  sup- 
ported byaufficlent  e^dence.  There  seems 
also  to  be  a  claim  that  there  is  a  misjoin- 
der ol  causes  of  action,  bnt  evidently  then 
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Is  not.  A  plafntin  In  an  action  npon  a 
cause  of  action  for  damages  arising  from 
Injuries  to  his  land  occasioned  bytheover- 
flowlnK  ot  the  same  with  water  caused  by 
the  wrougtnl  construction  and  use  of  a 
mill-dam  may  unite  with  such  cause  of  ac- 
tion a  CO  use  of  action  to  abate  the  nilll- 
dam,  or  to  perpetually  enjoin  its  Hse,  so 
far  as  its  use  is  wrongful  and  a  nulHance. 
Akin  V.  Davis.  11  Kan.  580.  Some  slight 
errors  have  intervened  In  this  case,  as  be- 
fore intimttted,  but  no  substantial  error 
has  been  committed  as  against  the  rights 
of  the  plaintiffs  In  error.  There  was  erl- 
dence  Introduced  that  tended  to  show 
that  the  new  dam  causes  the  water  to 
rise  apon  the  plaintiff's  land  much  more 
than  eight  inches  higher  tlian  the  old  dam 
caused  it  to  rise.  The  Judgment  of  the 
court  below  will  be  atUrnied.  All  the  jus- 
tices concurring. 

(MKan.  M)   

Parkrb  t  Citt  of  Atoiison. 
(Supreme  Court  of  Kanstis.   April  11,  1861.) 

MaSldPAI,  COBPORATlONfl  —  CHAltOB  OF  SVBSBT 
GkAUB-  DAMAOEa. 

Where  a  city  of  the  first  class  chants  the 
grade  of  one  of  its  streets,  an  abutting  lot-owner 
will  be  entitled,  under  the  statutes,  to  any  dam- 
age which  he  may  suffer  tbereby;  and  Id  a  suit 
therefor  the  ]nry  may  take  into  consideration  the 
condition  of  the  ulaintiff's  property,  the  street 
and  the  erade,  and  also  the  mai^et  volae  of  the 
propertyT>efore  and  after  the  grading;  and  where 
his  propcTc;  is  injared  in  value,  the  measure  of 
his  damages  will  be  the  difference  in  the  market 
ralae  brought  about  by  reason  of  the  change  of 
the  grade;  but  where  the  property  is  not  injured 
in  value  by  reason  of  the  change  of  the  grade  he 
will  not  be  entitled  to  recover  anytlUug. 
(Sj/llabus  by  the  Court.) 

Error  from  disCrtet  court,  Atchison 

county;  W.  D.  Gilbert,  Judge. 

W.  W.  A  W.  F.  Guthrh,  lor  plaintiff  In 
error.  W.  R.  Smith  and  f/.  C.  Solomoa^ 
for  defradant  In  error. 

Valentine.  J,  This  proceeding  In  error 
in  this  court  Isfounded  upon  an  appeal  by 
James  W.  Parker  to  the  dlatrict  court 
from  the  action  of  the  appraisers  denying 
to  him  damages  claimed  by  him  t»  have 
been  canted  by  a  change  of  the  grade  of  a 
portion  of  Sixth  streetin  front  of  his  prop- 
erty. In  the  city  of  Atchison.  Parker  was 
the  plaintiff  In  the  district  court,  and  Is 
the  plaintiff  In  error  In  this  court;  while 
the  city  of  Atchison  was  the  defendant  In 
the  district  court,  and  Is  the  defendant  in 
error  In  this  court.  The  plaintiff's  sup- 
posed right  to  damages  Is  founded  solely 
upon  the  provIMons  of  section  IS,  c.  37,  of 
the  Laws  of  18K1,  (Gen.  St.  ]8»fl.  par.  562.) 
which  section  reads  as  follows:  "Nee.  18. 
The  mayor  and  council  shall  have  the 
power  to  establish  by  ordinance  the  grade 
of  any  street,  alley,  lane,  ornvenue  within 
the  city;  and  when  the  grade  of  any 
street,  alley,  lane,  ornvenue  shall  have  been 
BO  established,  or  shall  have  been  hereto- 
fore established,  and  the  grade  thereof  ac- 
cepted by  the  council,  such  grade  shall  not 
be  changed  until  declared  necessary  byres- 
olntion  by  a  tliree-Iourths  vote  of  all  the 
council  elected,  and  not  then  until  the 
.damage  to  property  ocvners,  whi<'h  may 
be  caused  by  such  change  of  grade,  shall 


have  been  assessed  by  three  disinterested 
appraisers,  who  shall  be  appointed  by  the 
mayor,  with  the  consent  of  the  council  for 
that  purpose,  who  shall  make  such  ap- 
praisement, and  file  their  report  under 
oath  with  tbe  city  cWrk,  within  twenty 
days  after  receiving  notice  of  their  ap- 
pointment from  thecity  clerk ;  and  thecity 
clerk  shall  glvenoticeto  Interested  proper- 
ty owners  by  publication  in  the  official 
paper  of  the  city  for  at  least  ten  days 
prior  to  the  assessment  of  damages,  which 
notice  shall  specify  the  names  of  the  ap- 
praisers, the  time  when  they  will  meet  to 
make  such  appraisement,  and  tbe  name  of 
the  street  between  the  points  wherein 
such  change  of  grade  is  to  be  made,  and 
the  amount  ot  damages  so  assesssed  shall 
be  deposited  with  tbe  city  treasurer,  sub* 
|ect  to  the  order  of  said  property  owner 
or  owners,  or  their  agent  or  agents,  before 
any  such  change  ot  grade  shall  be  made; 
and  any  person  feeling  blmsell  aggrieved 
by  such  amount  of  damagee  may  appeal 
therefrom  within  ten  days  after  confirma- 
tion of  said  report  by  the  council,  by  serv- 
ing a  written  notice  npon  the  mayor,  or. 
In  his  absence,  the  acting  mayor,  or.  In  his 
absence,  the  city  clerk,  ot  such  Intention 
to  appeal  to  the  district  court,  and  by  ex- 
ecuting aliond  to  the  city,  conditioned  to 
faithfully  proMCOte  such  appeal  to  a  final 
determination  tbereof.and  topayall  costs 
so  Incurred  Incase  such  appellantdues  not 
recover  a  Judgment  greater  than  the  dam- 
ages awarded  by  said  appralBers.  The 
taking  of  such  appeal  shall  nnt  operate  In 
any  manner  to  prevent  the  change  of  said 
grade;  and  the  cost  and  expense  of  chang- 
ing tbe  grade  of  said  street  and  grading 
the  same  shall  be  paid  by  thecity."  The 
case  was  tried  before  the  court  and  a  Jury, 
and  a  verdict  and  Judgment  were  rendered 
in  lavur  of  the  defendant  and  against  the 
plaintllT,  and  the  plaintiff  brings  the  case 
to  this  conrt. 

The  facts  ot  the  ease  are  substantially 
as  follows:  The  plalntltfownedandowttfl 
lots  numbered  11. 12. 18.  and  14.  In  block 
numbered  89,  In  that  part  ot  the  city  ot 
Atchison  known  as  "Old  Atchison."  The 
lots  He  west  of  Sixth  street,  north  of  Main 
street,  and  south  of  iin  alley  which  runs 
east  and  west  through  the  middle  of  the 
block.  The  ground  occupied  by  the  lots  Is 
low  when  compared  with  the  surround- 
ing land,  the  stream  called  "  White  Clay 
Creek"  running  through  such  Iota,  and  a 
portion  of  the  lotsoccupylnglts  bed.  The 
gra^e  ot  Sixth  street  was  changed  In  1SK7. 
and  was  Increased  in  height  from  nothing 
at  the  alley  at  th«  north-east  ctjmerof  the 
plaintifl's  property  to  12  feet  9  Inches  at 
the  north  line  of  Main  street  and  at  the 
south-east  comer  <if  the  plalntlft's  prop- 
erty, the  object  of  this  change  ot  grade  be- 
ing for  the  purpose  of  constracting  a  via- 
duct over  Main  street  and  over  a  large 
number  of  railroad  tracks.  The  work  was 
commenced  In  March,  1A87.  and  was  c(»m- 
pleted  some  time  In  tbe  summer  of  I8N7; 
and  tbe  viaduct  wascompleted  and  opened 
for  travel  In  April.  18SS.  At  the  ilne  be- 
tween  the  plalntiff'dtand  and  Sixth  street, 
a  retaining  wall  of  great  thickness  and  of 
solid  masimry  was  built.  A  portion  of 
the  wall,  about  lSor20  inches  Id  tblckness* 


Digitized  by  Google 


436 


PAOFIO  B£POBTEB,yoL.  26. 


(Em. 


was  butlt  witfa  tbe  consent  ot  the  plaintiff 
upon  the  platntiff's  land,  and  It  wna  ballt 

In  Buch  a  manner  that  it  could  be  ased  by 
tbe  plaintiff  in  making  improvements  up- 
on hiH  land.  Evidence  was  iutrodaced  on 
the  trial  to  Rhow  bow  the  plaiutlff's  land 
lay,  how  the  prude  and  the  viaduct  were 
constructed,  of  what  materials  they  were 
constrncbed,  tbe  value  ol  the  plalntllf's 
property  Immediately  before  the  gradlnff 
was  done,  and  also  the  value  ol  bfa  prop- 
erty afterwards;  and  these  thlUKS  were 
taken  into  consideration  bythejury.  Ihe 
case,  however,  was  tried  upon  the  theory 
as  stated  by  the  court  to  the  jury  In  the 
following:  instruction,  which  reads  as  fol- 
lows: "(4)  In  determining  tbe  araonnt  of 
dama^  plaintiff  is  entitled  to  recover  In 
this  action.  If  any,  you  will  ascertain  from 
the  evidence  the  market  value  of  lots  11, 
12, 13,  and  14,  described  In  plaintiff's  peti- 
tion, immediately  prior  to  said  cbanxe  ot 
I^rade,  and  their  market  value  Immediate- 
ly after  said  change  ot  grade,  and  If  you 
find  that  their  market  value  was  less 
after  said  change  of  grade  than  before, 
then  tbe  difference  In  such  values  would 
be  tbe  araonnt  plaintiff  would  be  entitled 
to  recover  of  tbe  defendant  In  this  action, 
and  you  should  give  blm  a  verdlcttorthat 
amount;  but  If  you  should  find  that  the 
market  value  of  said  lots  was  m  great  or 
greater  after  said  change  of  grade  as  be- 
fore, the  plaintiH  would  not  be  entitled 
to  recover,  and  you  should  return  a  ver- 
dict for  defendant. "  We  would  think  from 
tbe  evidence  tliat  the  plaintiff's  property 
was  In  fact  of  much  greater  valueafter  the 
change  of  tbe  grade  and  by  reason  thereof 
than  it  was  before.  But  It  is  claimed  by 
the  plaintiff  that  nothing  should  be  taken 
Into  consideration  in  determining  tbe 
amount  of  bis  recovery  except  that  which 
would  tend  to  cause  Injury  or  inconven- 
ience; that  nothing  should  be  taken  Into 
cimelderatlon  which  would  tend  to  make 
tbe  property  more  valuable  or  more  con- 
venient tor  use;  that  all  evils,  inconven- 
iences, dlsad  vantages,  and  losses  caused  by 
thecbangeof  thegrade  anould  be  carefully 
brought  together,  massed  and  aggregated, 
and  be  allowed  damages  for  the  whole  of 
the  same;  while  all  tbe  benefits,  conven- 
iences, ndvantagefi.  and  gaimi  should  be 
carefully  excluded  from  all  consideration. 
We  think  the  plaintiff  is  wrong.  In  mak- 
ing the  change  of  the  grade  the  city  took 
nothing  from  the  plaintiff.  Tbe  tee  in  the 
street  was  and  is  in  the  county,  in  trust 
for  the  use  and  benefit  of  the  public  in  gen- 
eral i  and  the  exclusive  control  of  the 
street,  with  the  right  to  tbe  exclusive  con- 
trol thereof,  was  and  Is  In  the  city.  It  Is 
true  that  a  portion  of  the  retalnlug  wall 
18  or  20  Inches  In  thickness  was  built  upon 
the  plaintiff's  property  upon  the  east  side 
of  lot  numbered  14:  but  It  was  so  built 
with  the  consent  of  the  plaintiff,  and  it 
now  belongs  to  theplaintift.and  is  a  bene- 
fit to  his  lots,  instead  ot  being  an  Injury 
theieto.  Except  for  the  statute  above 
quoted,  tbe  plaintiff  would  not  he  entitled 
to  recover  anything  under  any  clrcum- 
fftances,  even  If  the  change  ot  the  grade 
had  injured  blm;  and  witbtbestatnte,  we 
do  not  think  thathecan  recoverwbere  the 
change  ol  the  grade  baa  really  and  actual- 


ly bene0ted  blm.  As  to  another  point  la 
the  case,  see  the  case  of  City  ol  Topeka  t. 
Martlneau,  42  Kau.  387,  22  Pac.  Kep.  419. 
We  think  the  case  was  tried  In  the  court 
below  upon  tbe  right  theory,  and  that 
no  material  error  was  committed  in  the 
case,  and  therefore  the  Judgment  of  the 
court  below  will  be  affirmed.  Ail  ttaeju»> 
tlces  concurring. 

 •   (M  Kan.  liS) 

Howell  et  at.  t.  Houoh  et  al. 
(Supreme  Court  af  Komom.  April  11, 1891.) 
KovATioK— Afpoiktmbxt  ov  Becbivbb— Powbbs, 

1.  A  person  tor  whose  benefit  a  promise  to 
aootfaer,  apon  a  satBcient  consideratioD,  is  made, 
may  bring  an  action  in  his  own  name  on  the  con- 
tract against  tbe  promisor,  but  be  cannot  be  com- 
pellod  to  act  upon  or  accept  sucb  contract. 

2.  The  appointment  of  a  receiver  by  the  dis- 
trict oonrt  secures  to  that  court  tbe  power  to  con- 
trol all  controversies  affecting  tbe  property  which 
the  receiver  has  obtained  possession  of. 

8.  Where  H.,  J.  &  Ca  contracted  with  B.,  H. 
&  Co.  to  tarn  over  snffloieDt  acooonta  or  notes 
received  from  tbem  to  satisfy  a  claim  of  $1,000 
due  from  B.,  H.  &  Co.  to  a  ronk,  and  the  bank 
refuses  to  receive  the  accounts  or  notes  In  pay- 
ment of  its  claim  against  B.,  H.  St  Co.,  H.,  J.  & 
Co.  are  excused  from  tumiog  over  the  accounts 
or  notes  l^the  refusal  of  the  bank  to  act  apon  or 
accept  the  contract  unUl  tbe  bank  or  its  as- 
signees make  a  demand  therefor;  and  where  such 
demand  is  made  by  the  assignees  of  the  l>ank,  or 
parties  holding  under  the  bank  after  a  receiver 
has  been  appointed  to  take  possession  of  and  col- 
lect the  accounts  or  notes  turned  over  by  B.,  H. 
&  Co.,  H.,  J.  ft  Co.  are  relieved  from  complying 
with  such  demand,  because  the  acooimts  or  notes 
are  at  the  time  of  the  demand  in  custucZla  leQit. 
After  the  receiver  is  appointed,  the  assignees,  or 
the  parties  interested,  if  they  have  any  right  or 
claim  to  the  accounts  or  notes,  most  make  their 
application  for  their  part  thereof  to  the  district 
court  which  appointed  the  receiver  and  has  the 
control  of  such  accounts  and  notes. 
{Sylluhus  by  the  Court.) 

Error  from  district  court,  Atchison 
county;  W.  D.  Gilbert,  Judge. 

On  the  16th  day  of  January,  18S5.  theflrm 
of  Buzan,  Hough  &  Co.,  of  Wetmore,  Ne- 
maha county,  was  Indebted  to  Howell. 
Jewett  &  Co..  of  Atchison,  to  the  amount 
of  95,800,  and  interest,  for  five  accepted 
draftsdated  In  January  1885.  At  this  time 
the  firin  of  Buzan,  Hough  &  Co.  was  run- 
ning a  lumber  business  at  Wetmore,  and 
had  succeeded  tbe  firm  of  Buzan,  Hazeltlne 
&  Co..  under  an  arrangement  by  which  the 
new  firm  guarantied  to  pay  and  aiisumed 
the  debts  and  Uablllties  of  the  old.  At  the 
time  named  a  representative  of  the  firm  ol 
Uowell,  Jewett  &  Co.  went  from  Atcbl- 
Bon  to  Wetmore,  and  took  from  Buzan, 
Hough  &  Co.,  and  Buzan,  Hazeltlne  &  Co., 
a  bill  of  sale  ot  tbe  lumber  in  their  yards, 
and  an  assignment  of  their  accounts  and 
notes,  under  an  arrangement  that  tbe 
same  were  to  be  applied  in  payment  ot 
the  indebtedness  due  from  Bazan,  Hough 
&  Co.  and  Bnian,  Hazeltlne  &  Co. to  How- 
ell, Jewett  &  Co.,  to  the  amount  as  above 
stated.  At  the  same  time  the  following 
written  asftlgnment  was  executed  and  de- 
livered: "Wetmore,  Kansas,  Jan.  16th. 
'86.  We  this  dny  assign  and  set  over  to 
Howell,  Jewett  &  Co.  all  accounts  and 
notes  due  and  to  be  due,  as  shown  In  Ex- 
hibit A :  alao  all  other  accoants  and  other 
evidence  of  debts  due  to  us.  The  above 
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asslfnimeDt  and  trannfer  1b  made  to  secure 
aald  Uuwell.  Jewett  &  Co.  for  five  accept- 
ed drufta  dated  Jannary,  1885,  and  aggre- 
fCatlnK  ^.SOO.  and  Interest.  Hun-ell,  Jew- 
ett  &  Co.  hereby  agree  to  turn  over  suffi- 
cient accouutn  ornotea  to  Butiafy  the  claim 
or  the  Nemaha  County  Banli  for  ($1,000.00) 
one  thouftand  dollars,  and  H.  H.  Lynn  for 
(f 2.000.00)  two  thousand  dollars  and  in- 
tereiit,  and  to  pay  to  tbe  ereditora  ot  Bu- 
■an,  HuoEh  &  Co.  and  Bnsan,  Haieltlne 
A  Co.  the  balance  collected  on  the  ac- 
coauts  and  notes  after  the  claim  of  How- 
ell. Jewetb  &  Co.  Is  satisfied,  [signed] 
BuzA.N,  Houofi  &  Co.  Bl'Z4N,  Hazki.tink 
&  Co.  Witness:  H.  J.  Jkwett."  At  the 
date  of  this  agreement  the  firm  of  Buzan, 
Hough  &  Co.  was  Indebied  to  the  Bank  of 
Kemnha  Connty  for  91,021.40,  and  tbe  In- 
debtedness was  evidenced  by  a  promissory 
note  In  words  and  flgnres  following,  to- 
wit:  "91,021.40.  December  11th,  1884.  Six- 
ty da. r  a  after  December  19th,  after  date, 
we  prumine  tu  pay  to  the  t)rdprofJ.  H. 
Jubnstm,  cashier,  at  the  BauK  of  Nemaha 
County,  ten  hundred  twenty-one  and 45-100 
(91,*>?1.45)  dollars,  value  received-  Inter- 
est at  twelve  per  oeut.  per  annum  ontll 

Eold.  Buzan.  Houob  &  Co.  W.  P.  Buzan, 
[.  A.  Hough,  T.  J.  Wolfley.  and  A.  M. 
HoroH.  No.  4059.  Due  Feb.  17-20."  How- 
ell. Jewett  &  Co.  received  $9,578.19  In  notes 
and  accounts.  They  realized  from  the 
proceeds  of  these,  before  tb**  garnishment 
of  them,  from  'ircdlturs,  91,4(H),  and  before 
the  commencement  o'  this  action,  $6,000. 
On  the  10th  day  of  January.  1888,  A.  M. 
Hough  and  T.  J.  Wolfley  commenced  their 
action  afralnRt  Howell,  Jewett  &■  Co.  to 
recover  $1,048.68,  claiming  thut  they  had 
contracted  on  January  16, 18S5,  for  a  val- 
uable con  nf  derail  on,  to  satisfy  the  note  of 
Buzan,  Hough  &  Co.  to  the  bank  of  Ne- 
maha county,  wblcb  was  payable  Febru- 
ary 17, 1RS5;  that  A.  M.  Hough  and  T.  J. 
Wolfloy  were  sareties  upon  tliat  note,  and 
that  they  were  entitled  to  recover  from 
Howell,  Jewett  &  Co.  the  amount  thei-eof. 
Trial  had  before  the  court  with  a  jury. 
The  jury  returned  a  verdict  for  Hough  and 
Wolfley  against  Howell,  Jewett  &  Co..  for 
$1,021.40,  and  also  returaed  the  following 
answers  to  qn^tlons  sabmltteil :  "Partic- 
ular questions  of  fact  on  the  part  of  plain- 
tiffs: (1)  What  amount  in  cash  bad  the 
de/endants  realized  from  the  notes  and 
accounts  transferred  to  them  under  the 
said  contract  of  January  16,  ISxo,  up  to 
the  time  that  garnishment  proceedings 
were  commenced  against  the  defendants? 
Answer.  $1,400.  (2)  How  much  In  cash 
bad  thedefendants  received  as  the  proceeds 
of  finch  notes  and  accounts  prior  f'u  The 
commencement  of  this  action?  A.  $6,000. 
(3)  Were  the  plaintiffs  accommodation 
sureties  for  the  makers  of  said  Nemaha 
t'ounty  Bank  note?  A.  Yes.  (4)  Were 
the  plaintiffs  compelled  by  legal  proceed- 
ings at  the  suit  of  the  said  bank  to  payoff 
and  satisfy  said  note  to  said  bank?  A. 
Yes.  (5)  Did  the  plaintiffs  in  fact  pay  off 
and  satiffy  such  note  to  the  snid  bank 
priortothe  commencement  of  this  action? 
A.  Yes.  (61  What  amount,  in  addition  to 
the  principal  debt  of  said  note,  were  de- 
fendants compelled  by  legal  proceedings 
to  pay  by  way  of  cotita  lor  tbu  satisfac- 


tion of  such  note?  A,  $50.  (7)  Were  said 
Buzan,  Hough  &  Co.  and  Bnzan,  Hasel- 
tine  &  Co.  Insolvent  after  tbe  transfer  of 
sucb  notes  and  accounts  to  defendants  of 
date  January  16,  1885?  A.  Supposed  to 
be.  (8)  Up  to  the  commencement  of  this 
action,  had  the  defendants  obtained  to 
their  own  use  the  benefits  ot  all  tbe  notes 
and  accounts  transferred  to  them  ot  tbe 
said  date.  Januar,v  16,  1885,  so  far  as  tben 
realized  upon?  A.  Yes.  (9)  Havethenotes 
and  accounts  transfeiTed  to  defendants  of 
date  January  16,  1886,  been  held  and  con- 
trolled by  the  defendants  for  tbdr  use  and 
benefit.  In  so  far  as  same  have  not  t>een 
realized  upon?  A.  Yes.  Particular  ques- 
tions submitted  by  the  defendants:  (1) 
Was  the  plaintiff  T.  J.  Wolfley  a  member 
of  tha  firm  of  Bnsan,  Hough  &  Co.?  A. 
N  .  (2)  Did  the  cashier  ol  the  Nemaba 
County  Bank  refuse  to  receive  from  How- 
ell, Jewett  &  Co.  notes  and  accounts  to  be 
applied  in  Hatlafaction  of  the  claim  of  the 
bank?  A.  Yes.  (2)  Did  the  cashier  of  the 
Nemaha  County  Bank  refuse  to  receive 
from  Howell,  Jewett  ft  Co.  notes  and  ac- 
counts to  be  applied  in  satisfaction  of  tbe 
claim  of  thebank?  A.  Yes.  (3)  Abouttbe 
time  tne  notes  became  due,  did  the  cashier 
of  the  Nemaha  County  Bank  state  to  John 
Htowetl,  tlie  defendants'  agent,  that  the 
bank  would  not  receive  notes  and  ac- 
counts from  tbe  defendants,  for  the  rea- 
son that  he  considered  the  securities  on 
them  good?  A.  Yes.  (4)  Were  Howell, 
Jewett  &  Co.gamished  In  three  cases  soon 
after  they  came  into  the  possession  of  the 
notesaudaccouuts?  A.  Yes;  and  not  un- 
til they  had  collected  $1,400."  Tbe  defend- 
ants filed  a  motion  for  Judgment  upon  tbe 
findings,  which  was  overruled,  and  they 
also  filed  a  motion  for  a  new  trial,  wlilcb 
wau  overruled.  Judgment  was  enterefl 
for  the  plaintiffs,  and  against  the  defend- 
ants, for  the  amount  of  tbe  verdict.  Tbe 
defendants  excepted,  and  bring  the  case 
here. 

Smith  &  SoIomoB,  for  plaintiffs  In  error. 
W  W.      W.F  Gatbritif  lor  defendante  tn 

error. 

HoRTON,  C.  J".,  (aiter  stat/afi*  Me  ikefy  aa 
above.)  A.M.  Hough  and  T.  J.  Wolfley 
brought  their  action  against  Howell. 
Jewett  &  Co.  upon  a  written  agreement 
dated  January  16,1885,  entered  Into  be- 
tween Howell,  Jewett  &  Co.,  Buzan, 
Hough  &  Co.,  and  Buzan,  Hnzeltine  &  Co. 
In  this  written  agreement.  Howell,  Jew- 
ett &  Co.,  agreed  to  turn  over  sufficient  ac- 
counts or  notes  received  by  them  from 
Buzan.  Hough  &  Co.  to  satisfy  $1,000  and 
Interest  on  a  note  held  by  the  Neuiaha 
County  Bank,  dated  December  11,  1884, 
payable  60  days  after  December  19, 1884, 
and  e:cecuted  by  Buzan,  Hough  &Co.,  and 
also  by  A.  M.  Hough  and  T.  J.  Wolfley. 
A.  M.  Hough  and  T.  J.  Wolfley  claimed  in 
their  petition  that  they  were  sureties  up- 
on the  note;  tbat  they  had  been  snerl 
thereon ;  and  that  Judgment  had  been  ren- 
dered against  them,  which  they  satisfied. 
They  further  alleged  that  they  were  enti- 
tled to  enforce  the  written  agreement  of 
January  16. 18^5,  against  Howell,  Jewett 
&  Co.,  because  the  firm  bad  realized  from 
the  accounts  and  notes  large  amounts  ol 
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money;  and  had  refused,  altbousrh  a  de- 
mand had  been  made  apon  them,  to  turn 
over  sufficient  accounts  and  notes  to  sat- 
Isly  $1 ,1)00  and  Interest  on  the  note  given 
to  the  Nemaha  County  Bank.  Hough  and 
Wolfley  recovered  Irora  Howell,  Jewett  & 
Co.  upon  the  trial  $1,021.40  and  costs. 
Tba  defendants  below  excepted,  and  bring 
the  case  here. 

It  appears  from  the  findings  of  the  Jury 
that  after  the  execution  of  tlie  contract  of 
January  16,  18H5,  the  cashier  of  the 
Nemaha  County  Bank  said  to  an  agent  of 
Howell,  Jewett  &  Co.  that  the  bank  would 
not  receive  aecuunts  or  notes  Iroin  them 
to  satisfy  the  notu  of  December  11. 1884,  or 
any  part  thereof,  becaase  he  considered 
the  sureties  upon  the  notegond;  that  the 
cashier  refused  to  receive  from  Howell. 
Jewett  &  Co.  any  accounts  or  notes  to 
satisfy  the  claim  of  the  bank,  and  that 
Howell,  Jewett  &  Co.  were  garnished  in 
three  caees  by  the  creditors  of  Buian, 
Hough  &  Co.,  or  Basan,  Hazeltlne  ft  Co., 
soon  after  they  came  Into  the  possession 
of  the  accounts  or  notes  mentioned  In  the 
contract  of  January  16, 1M85,  but.  before 
being  garnished,  they  collected  on  the  ac- 
counts or  notes  $1,400.  It  also  appears 
from  the  record  that  on  the  20th  day  of 
April.  1886,  in  an  action  then  pending  In 
the  district  court  of  Nemaha  county, 
wherein  the  Wetmore  State  Bank  was  the 
plaintiff,  and  Buzan,  Hazeltine  &  Co.  and 
other  parties  were  defendants,  that  a  re- 
ceiver was  appointed  to  take  charge  of 
the  accounts  and  notes  turned  over  to 
Howell,  Jewett  ft  Co.  by  Bazan,  Hazelttne 
ft  Co.  and  Buzau,  Hough  ft  Co.  On  the 
same  day.  In  an  action  then  pending  in 
the  district  court  of  Nemaha  county, 
wherein  Jacob  Halsh  was  the  plaintiff, 
and  Buzan,  Hazeltine  &  Co.  were  the  de- 
fendants, the  same  person  who  was  ap- 
pointed receiver  In  the  action  of  the  Wet- 
more  State  Bank  against  Buzan,  Hazel- 
tine &  Co.  was  also  appointed  the  receiver 
In  the  Halsh  action  to  take  cbargn  of  and 
collect  the  same  accounts  and  notes  re- 
ferred to  In  the  petition  In  this  case.  The 
accoimts  and  notes  were  directed  to  be  col- 
lected by  the  receiver,  and  from  the  pro- 
ceeds thereof  It  was  ordered  that  there 
should  first  be  paid  the  claim  of  Howell, 
Jewett  &  Co.  against  Buzan,  Hazeltine  ft 
Co.  and  Buzan.  Hough  ft  Co. ;  second,  the 
claim  of  the  Wetmore  State  Bank  against 
Buzim.  Hazeltine,  ft  Co.,  and  the  claim  of 
Jacob  Haish  against  Buzan,  Hazeltine  ft 
Co.,  according  to  their  respective  priori- 
ties. It  also  appears  from  the  record  that 
the  receiver,  who  was  appointed  In  both 
actions  to  take  charge  of  theacconnts and 
notes,  has  not  yet  been  discharged.  The 
offer  of  Howell.  Jewett  ft  Co.,  to  the  Ne- 
maha County  Bank  to  turn  over  accoimts 
or  notes  to  the  hank  to  satisfy  $1,000 
and  interest  on  the  note  of  December  Jl, 
1SH4.  was  made  about  the  time  the  note 
became  payable.  The  judgment  upon  the 
note  of  December  11, 1S84.  was  rendered  on 
the  20th  day  of  April,  18S5.  but  Hough 
and  Wolfley  did  not  pay  or  satisfy  any 
part  thereof  until  after  thnt  time.  They 
obtninod  a  transter  or  asHignnient  of  thin 
Judgment  on  October  8. 18S7.  The  demand 
made  by  A.  M.  Hough  and  T.  J.  Wol/l-^y 


npon  Huwell,  Jewett  ft  Co.,  to  turn  oret 
sufHcleut  acconnts  or  notes  to  satisfy  the 
claim  of  the  Nemaha  County  Bank  fnr 
$1,000  and  Interest,  whit:b  they  had  satis- 
fied, was  not  made  until  ufter  the  trunHfer 
or  assignment  of  the  Judgment  to  them. 
This,  of  course,  was  long  afterthe  receiver 
had  been  appointed  and  had  taken  posses- 
sion of  the  accounts  and  notes. 

Upon  the  trial,  Howell,  Jewett  ft  C(t. 
asked  the  court  to  instruct  the  jury  an  fol- 
lows: "(l)  Tbejuryare  instructed  that  as 
a  receiver  had  been  appointed  on  April  29, 
1885,  In  the  district  court  of  Nemaha  coun- 
ty, to  take  charge  of  the  accounts  and 
notes  formerly  belonging  to  Bazan,  Hough 
&  Co.,  that  the  possession  of  the  receiver 
of  the  accounts  and  not-s  took  the  same 
out  of  the  control  of  Howell.  Jewett  ftCo., 
and  placed  them  in  the  hands  of  thecourt, 
and,  after  the  receiver  took  possession  of 
the  accounts  and  notes,  the  defendants 
were  excused  from  any  failure  to  deliver 
or  tender  any  part  of  the  same  to  the 
Bank  ut  Nemaha  County.  (2)  The  Jury 
are  Instructed  that  it  can  make  no  dlHer- 
ence  in  which  case  the  receiver  was  ap- 
pointed; his  possession  of  the  accounts 
and  notes  could  not  be  disturbed  by  How- 
ell, Jewett  ft  Co.,  or  any  other  penson,  so 
long  as  be  was  acting  as  such  receiver. 
(8)  The  Jury  are  Instructed  that  it  is  ad- 
mitted in  this  case  that  John  Sto  well  was 
appointed  receiver  in  the  district  court  of 
Nemaha  county  on  the  20th  of  April,  issr>. 
In  the  case  of  Jacob  Halsh  v.  Buzan, 
Hough  ft  Co. :  that  he  took  charge  of  the 
accounts  and  notes  formerly  belonging  to 
Buzan,  Hough  ft  Co.;  and  that  be  has 
never  been  discharged,  and  Is  now  the  du- 
ly acting  and  qualiSed  receiver  in  said 
case. "  The  court  refused  to  give  these  in- 
structions, but  instructed  the  Jury  that: 
"  It  you  believe  from  the  evidence  that  the 
note  described  in  pialutlffs'  petition  was 
executed  as  therein  stated,  and  that  the 
Nemaha  County  Bank  brtiught  anlt 
against  the  plaintiffs  as  sureties  on  the 
note,  and  that  plaintiffs,  by  reason  of  be- 
ing sureties  on  the  note,  were  required  to 
pay  the  same:  and  you  further  believe 
from  the  evidence  that  Buzan.  Hough  ft 
Co.  and  Buzan,  Hazeltine  ft  Co,  assigned 
and  set  over  to  Howell,  Jewett  ft  Co.,  on 
the  16th  day  of  January,  1S85,  all  accounts 
and  notes  due  and  to  be  due,  and  also 
other  accounts  and  other  evidences  (rf 
debt  due  to  them,  and  that  by  such  as- 
signment Howell,  Jewett  &  Co.  agreed  to 
turn  over  sufficient  accounts  or  notes  to 
satisfy  the  claim  of  the  Nemaha  County 
Bunk  for  $1,000.  as  claimed  In  plaintiffs' 
petliion ;  and  you  farther  believe  from  the 
evidence  that  Howell.  Jewett  ft  Co.  have 
In  no  manner  paid  plaintiffs  their  claim 
sued  on,  or  that  Howell,  Jewett  ft  Co. 
havenot  turned  over  to  the  Nemaha  Coun- 
ty Bank,  or  to  J.  H.  Johnson,  as  cashier 
of  the  bank,  sufficient  accounts  or  notes 
to  satisfy  the  claim  of  the  Nemaha  Coun- 
ty Bank  for  $1,000,  or  that  the  defendants 
have  never  tendered  to  the  bank  or  to  the 
cashier  sufficient  accounts  or  notes  to  sat- 
isfy the  claim,— yon  will  return  a  verdict 
for  the  plaintiffs,  unless  you  further  be- 
lieve from  the  evidence  that  John  Stoweil 
was  appointed  as  receiver  by  the  district 


Digitized  by  Google 


Kan.) 


ADAMft  A  ATOHISOK*  T.  A  &  T.  B.  00. 


48» 


eoart  of  Nemaha  coonty,  and  as  iiieh  re- 
ceiver took  charge  of  the  acconnts  and 
notee  assigned  to  Howell,  Jewett  &  Co. 
by  Buzan.Houeh  &  Co.  and  Buxan,  Hacel- 
tlne  &  Co.,  before  the  defendants  had  real- 
ised anything  from  the  accoants  and 
notea.  In  aucb  case  you  will  retnm  a  rer- 
diet  for  defendants. " 

The  court  below  seems  to  hare  tried 
this  case  upon  the  theory  that  Howell, 
Jewett  &  Co.  were  obligated  by  the  agree- 
ment of  January  16,  ISSS,  to  pay  to  the 
Nemaha  Connty  Bank  fl.OOO  and  Interest 
in  money,  and  that,  as  they  had  collected 
on  the  accounts  and  notes  turned  over  to 
tbem  more  than  that  amount  before  the 
appointment  of  the  receiver,  they  were 
liable  to  Hough  and  Wolfley.  Such  Is  not 
the  proper  construction  of  the  contract  of 
Jannary  16,  1KS5.  "It  Is  unquestionably 
true  that  in  this  state  a  person,  for  whose 
benefit  a  promise  to  another  upon  a  suffl- 
clentconsideratlon  is  made, may  maintain 
an  action  on  thecontract  in  hlsown  name 
against  the  promisor. "  Burton  v.  Lar- 
kin,  86  Kan.  246,  IS  Pac.  Rep.  398.  There- 
fore, under  the  contract  of  January  16, 
1885,  the  Nemaha  County  Bank  could  have 
made  a  demand  upon  Howell,  Jewett  ft 
Co.  for  snfhclent  accounts  or  notes  to  sat- 
Isfy  Its  claim  against  Buzan,  Hough  & 
COm  of  91,000  and  interest,  but  it  was  not 
obliged  to  accept  or  act  upon  thecontract 
of  January  16, 1686,  and  it  could  not  be 
compelled  to  act  upon  or  accept  that  con- 
tract. When  the  bank  refused  to  receive 
any  accounts  or  notes  from  Howell,  Jew- 
ett &  Co.,  that  firm  was  not  compelled  to 
pay  money  In  place  of  the  acconnts  ornotes, 
and  was  excused  or  relieved  from  turning 
over  to  the  bunk  any  accounts  or  notea 
until  a  notice  or  demand  was  given  to  or 
made  upon  them.  Such  notice  ur  demand 
was  not  given  or  made  until  after  the  ap- 
polntment  of  the  receiver  in  the  several 
actions  pending  In  the  district  court  of  Ne- 
maha county.  Then  it  was  too  tate  to 
make  a  demand  upon  Howell,  Jewett  A 
Co.  for  the  accounts  or  notea,  because,  aft- 
er the  receiver  was  apppointed,  the  ac- 
counts and  notes  were  In  eustodln  legis. 
After  the  receiver  was  appointed,  A.  M. 
Hough  and  T.  J.  Wolfley  ought  to  have 
made  their  claim  for  the  accounts  or  notes 
to  satisfy  the  judgment  rendered  upon  the 
note  of  December  11, 1884,  to  the  district 
court  of  Nemaha  county,  not  to  Howell, 
Jewett  &  Co.  "The  appointment  ot  a  re- 
ceiver does  not  determine  any  right,  or  af- 
fect the  title  of  either  party,  in  any  man- 
ner whatever.  He  Is  the  officer  of  tbe 
court,  and  truly  the  hand  of  the  court. 
His  holding  Is  the  holding  of  the  court 
from  him  from  whom  the  possession  was 
taken.  Ue  Is  appointed  on  behalf  of  all 

Sartles,  and  not  of  the  plaintiff  or  of  one 
efendant  only.  HIr  appointment  Is  not 
to  oust  any  party  of  his  right  to  the  pos- 
session of  the  property,  but  merely  to  re- 
tain It  for  the  benefit  of  the  party  who 
may  ultimately  appear  to  be  entitled  to 
It.**^  Saiicott  V.  Warlord,  4  Md.85;  High, 
Ree.  pp.  2,  S.  In  Bank  v.  Simpson.  22 
Kan.  414,  It  was  said  that  "the  appoint- 
ment  of  a  receiver  of  the  effects  and  prop- 
trty  of  the  partnership  in  the  action  of 
Slmpcon  against  Crippen,  by  the  court  be> 


low»  Mcored  to  that  eonrt  the  poww  to 

control,  at  Its  discretion,  alt  controverslea 
which  affected  the  property  placed  In  his 
custody.  It  thereafter  had  the  right  to 
take  to  itself  all  such  controversies,  and 
compel  parties  to  proceed  nowhere  else 
than  in  Its  own  tomm."  Ballroad  Co.  t. 
Smith,  19  Kan.  229.  Tbe  Instructions 
prayed  for  by  the  defendan  ts  belo  wcoucern- 
ing  the  possession  of  the  accounts  and 
notes  by  the  receiver  ought  to  have  been 
given  to  the  Jury:  and  thelnstructioncon- 
cemlng  the  receiver  which  was  given.  In 
view  of  tbe  tacts  disclosed  by  the  record, 
was  mislfladlng,  and  therefore  erroneous. 

It  Is  suggested  on  the  part  of  the  plain- 
tiffs below  that,  as  the  appointment  of  the 
receiver  by  the  district  court  of  Nemaha 
county  was  consented  to  by  Howell,  Jew- 
ett &  Co.,  and  the  other  parties  to  the  ac- 
tions, that  Howell,  Jewett  &  Co.  are  not 
excused  or  relieved  from  complying  with 
the  demand  of  Hough  and  Wolfley.  The 
proceedings  In  tbe  actions  In  the  district 
court  of  Nemaha  connty  of  tbe  Wetmore 
State  Bank  and  Jacob  Hatsh  against 
Buzan,  Hazeltine  A  Co.  and  other  parties 
are  not  void,  oven  If  made  with  the  con- 
sent of  tbe  parties  to  the  actions.  tTnless 
those  proceedings  were  without  Jurisdic- 
tion or  fraudulent,  they  are  binding  upon 
all  parties.  It  Is  not  shown  that  these 
proceedings  were  without  Jurisdiction  or 
fraudulent.  We  must  therefore  consider 
them  vaMd. 

A  great  many  other  questions  were  dis- 
cussed upon  the  oral  argument,  and  are 
also  referred  to  la  the  briefs;  but  as  tbe 
evidence  clearly  shows  that  the  Nemsba 
County  Bank  refused  toat^tupon  or  accept 
the  contract  of  January  16, 1885,  and  as  it 
is  undisputed  that  the  receiver  was 
pointed  to  take  charge  of  the  accounts 
and  notes  in  controversy  on  the  29th  of 
April.  1885,  before  A.  M.  Hough  and  T.  J. 
Wolttey  had  made  any  demand,  or  had  tbe 
right  to  make  any  demand,  upon  Howell, 
Jewett  A  Co..  for  the  aceoants  or  notes, 
it  Is  unnecessary.  In  view  of  what  has  at 
ready  been  said,  to  pass  upon  these  ques- 
tions. Tbe  Judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded 
for  further  proceedings  In  accordance  with 
the  views  herein  expressed.  AU  the  Jus- 
tices concurring. 

  (48  Kan.  161) 

Adaub  t.  Atchison,  T.  ft  8.  F.  K.  Co. 

(Swpmne  Court  oT  £iEim«u.  April  11, 1801.) 
KiLUMU  Btock—  Fixn  CRossixas— Tbbspusino 

AXIHALS. 

1.  A  land-owner  whose  farm  is  divided  by  a 
railroad  Is  entitled  to  necessary  crossings;  and 
where  tbe  railroad  company  fences  its  trade 
through  his  farm,  and  constructs  gates  In  the 
fences  at  such  crossiags  for  the  accommodation 
of  the  land-owner  or  his  tenant,  the  duty  resta 
apon  him  to  keep  tbe  gates  closed,  and.  If  be  neg- 
lects to  do  so,  and  his  animals  pass  through  them 
upon  the  tracli  and  are  killed,  without  the  negli- 
gence of  those  operating  the  trains,  the  lullroad 
company  is  not  liable  for  the  loss. 

8.  In  such  a  case,  where  the  animals  of  a 
third  person  Jump  into  the  Inclosure,  and  are 
wroagluUy  upon  the  premises  of  such  land-owner, 
and  then  pass  tbrougn  the  gate  and  are  killed  by 
a  train,  without  tbe  negligenceof  those  in  charge 
of  tbe  same,  the  owner  of  such  trespassing  ani- 
mal* is  entitled  to  ao  greater  rightt  ttua  ths 
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land-owner,  and  cannot  recover  from  the  oom- 
pany. 

{Syllabut  by  the  Court. ) 

Error  Irom  district  court,  Shawnee 
county;  John  Guthrie:,  Judge. 

J.  M.  Adams  broui2:ht  an  action  against 
the  AtctilHon,  Topelta  &Santa  FeRailroad 
Company  for  the  value  of  a  mule,  which, 
it  1b  alleKed.  was  killed  by  the  en^ne  and 
cars  ot  the  railroad  company  at  a  point 
un  the  road  which  was  not  Inclosed  by  a 
sood  and  lawful  feore.  The  case  was 
tried  with  a  jury,  which  rendered  a  verdict 
in  favor  ol  the  plalntitt,  and  aseesRed  bid 
damaices  at  tl25,  and  awarded  f  25  as  at 
tomey's  fees.  The  Jury  also  returned  the 
tolIowiuK  findings  ol  fact  In  answer  to  spe- 
cial questions  submitted  to  them  by  the 
defendant:  "(H  Did  not  the  animal  of 
said  plaintiff  which  was  killed  ko  from 
plaintlff'B  premises  Into  Jud^e  Carey's 
premises  and  from  thence  onto  therightof 
way  of  defendant  railroad  company ;  and 
was  It  not  in  the  nli^ht-tltue?  Answer. 
Yes.  (2)  Was  not  the  fence  between  the 
plaintiff's  land  and  Judge  Carey's  land,  at 
the  place  where  the  animal  In  questiun 
went  upon  Judge  Carey's  land,  in  a  defect- 
ive condition?  A.  Yes.  (3)  How  did 
the  animal  In  question  get  from  the  plain- 
tiff's land  onto  Judge  Carey's  laud?  A. 
By  jumping  the  fence.  (4)  At  the  time  of 
the  accident,  was  nut  the  defendant's 
road  or  right  of  way  inclosed  with  a  good 
and  lawful  fence,  and  a  gate  at  the  cross- 
ing to  Judge  Carey'H  land,  good  and  sufli- 
oienttokeep  animals,  such  as  muleK,  off 
from  said  right  of  way,  if  said  gate  werA 
closed?  A.  Yes.  (fi)  Hnw  did  tlieanluiai 
in  question  get  from  plaintiH's  premises 
onto  the  right  ot  way  or  track  of  the  rail- 
road company?  A.  Through  the  open 
gate.  (6)  Was  not  the  gate  through 
which  the  animal  in  question  is  supposed 
to  have  gotten  upon  the  right  of  way  of 
defendant  placed  iu  the  right-of-way  fence 
separating  Judge  Carey's  land  from  tlie 
railroad,  and  at  a  private  crossing,  and 
placed  there  to  be  used  by  Judge  Carey 
and  his  tenants  in  crossing  said  right  ol 
way  to  different  portions  ot  his  farm  ?  A. 
Yes.  (7)  Who  opened  the  gate,  and  left 
the  same  remain  open,  last,  prior  to  the 
escape  of  the  animal  through  the  same, 
prior  to  the  accident?  A.  No  evidence. 
^S)  How  long  prior  to  said  accident  had 
said  gate  remained  open?  A.  The  larger 
portion  of  a  week.  (9)  How  was  the  ani- 
mal killed,  or  what  caused  the  accident? 
A.  By  the  locomotive  or  cursof  tliedefend- 
ant.  (10)  Was  the  defendant  guilty  of  cul- 
pable negligence  cuuHing  tlie  iujury  and 
the  death  of  the  animal  in  question?  A. 
Yes.  (11)  If  you  answer  the  last  question 
in  the  aftlrmative.state  in  what  such  neg- 
ligence, if  any,  consisted.  A.  In  not  using 
more  diligence  in  keeping  the  gate  shut. 
(12)  Was  said  animal  permitted  to  go  up- 
on  Judge  Carey's  premises  by  leave  or  li- 
cense of  Judge  Care;'  or  his  tenants?  A, 
No  evidence.  (13)  If  you  answer  the  last 
question  in  the  affirmative,  state  when 
such  leave  or  license  was  given,  and  by 
whom.  A.  No  evidence."  Upon  a  mo- 
tion of  the  railroad  company,  the  court 
Tendered  Judgmoit  in  ita  favor  on  the  spe- 


cial findings  of  the  ]nry,  anA  gare  Jadg* 
ment  in  favor  of  the  railroad  company  for 
its  costs.  The  plaintiff  complains  of  the 
ruling  ot  the  court  in  holding  the  special 
findings  to  be  inconsistent  with  the  gen- 
eral verdict,  and  in  giving]ndfl;menttbere> 
on  for  the  company. 

R.  H.  Harris,  for  plaintiff  In  error.  Geo. 
R.  Peck,  A.  A.  Hard,  and  Robert  Daal»p, 
for  defendant  In  error. 

Johnston,  J.,  (after  stating  tbe  facts  as 
above.)  The  railroad  company  is  liable 
for  injuring  or  killing  animals  in  the  oper- 
ation of  its  railroad  at  any  points  on  Its 
road  which  might  be  but  are  not  fenced ; 
but  in  the  present  case  the  railroad  com- 
pany had  inclosed  its  ruad  at  the  place 
where  the  mule  went  upon  the  railway 
and  was  killed  with  a  good  and  la  wf a. 
fence,  fully  sufficient  to  have  prevented  the 
mule  from  going  upon  the  road.  The  rail- 
way ran  through  Carey's  land,  and  the 
fences  had  been  provided  with  gates,  sc 
that  he  and  his  tenants  might  pass  from 
one  portion  o£  the  farm  to  the  other. 
The  mule  which  was  killed  went  through 
a  gate  which  had  been  left  open  by  somb 
one.  but  It  does  not  appear  that  the  gate 
was  opened  by  the  railway  employes. 
There  was  no  evidence  to  show  who  left 
the  gate  open  before  the  killing  of  the 
mule,  but  as  the  crossing  and  gates  were 
provlderl  for  the  accommodation  of  the 
land-owner,  to  be  opened  and  closed  at 
his  convenience,  the  presumpclon,  if  any 
arises,  would  be  that  be  or  his  tenants  left 
it  open.  It  is  the  statutory  duty  of  the 
railroad  company  to  make  and  maintain 
sufficient  and  secure  fences  on  either  side 
of  its  railroad,  and  If  it  fails  to  erect  a  anl- 
flcient  fence  It  is  liable  for  animals  killed, 
without  proof  of  negligence  on  the  part  of 
the  company.  But  where  It  has  built  a 
good  and  sufficlenttence.wlthsultableand 
sufficient  Kates  at  the  necessary  crossingti. 
It  has  performed  its  stututory  duty,  and 
nothing  more  is  rei]uired  except  to  main- 
tain the  inclusure.  Where  the  railroad 
separates  the  different  pnrts  ot  the  farm, 
the  land-owner  is  entitled  to  drive-ways 
and  farm  crossings,  in  order  to  enable  him 
to  go  from  one  portion  of  the  farm  to  an- 
other,  (Railroad  Co.  v.  Kregelo,  32  Kan. 
608,  5  Pac.  Kep.  15;)  and  in  order  to  util- 
ize such  croBHings  it  Isnecessary  thatgates 
should  be  placed  in  the  fences  erected  by 
the  railroad  company ,  Having  provided 
gates  at  tiiese  crossings  for  the  conven- 
ience of  the  land-owner,  whose  duty  is  it 
to  keep  the  gates  closed  ?  He  may  open 
the  gates  as  often  as  his  convenience  or  ne- 
cessities may  demand.  When  he  may  de- 
sire to  open  and  use  the  gates,  or  how 
long  It  may  be  neceMsary  that  tliey  should 
remain  open,  the  employes  of  the  railroad 
company  canuot  know.  Aa  he  may  open 
and  close  them  at  bis  convenience,  and 
without  the  knowledge  ot  the  company, 
he  must,  in  the  nature  of  things,  l*e  held 
responsible  for  the  closing  of  the  gates. 
The  making  of  crossings  and  the  placing 
of  gates  In  the  fences,  so  that  the  cross- 
ings may  be  used,  is  of  no  advantage  to 
the  company.  They  only  increaaetbehas- 
ard  and  expense,  and  doubtless  the  com- 
pany would  prefer  that  the  tencM  were 
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TrlthODt  g&tea  or  openings.  But  the  land- 
owner ie  entitled  to  necoHsary  croHslnRB, 
and  cannot  be  deprlwl  of  their  nse  by  the 
company.  As  he  may  use  them  at  will,  fn 
the  abaenee  <>r  the  employes  ofthe railroad 
compiiny,  the  gates  are  within  hlecontrol, 
and  the  duty  uf  keeping  them  closed 
must  rest  on  him.  To  place  upon  tberall- 
ruad  company  the  renpouBlbillty  of  keep- 
ing the  gates  closed  would  retiulre  that 
an  employe  of  the  cnmpany  should  be  sta- 
tioned at  erery  crosaina:  to  see  that  the 
land-owner  performed  the  Implied  obliga- 
tion resting  upon  bloi  of  closing  a  gate 
prurlded  for  his  special  benefit.  This 
would  be  an  Impracticable  and  unreason- 
able burden,  and  was  manifestly notwlth- 
In  the  contemplation  of  the  legislature.  II 
the  fence  provided  by  the  railroad  compa- 
ny was  defective,  nr  the  gate  and  its  fast- 
enings insufflclent,  then  a  dillerent  rule 
would  apply;  but  In  this  case  the  suffi- 
ciency of  tlie  fence  constructed  by  the  rail- 
road company  and  the  gate  which  it  pro- 
vided Is  nut  questioned.  We  think  It  is 
clearly  the  duty  of  the  land-owner  or  his 
tenant  to  close  the  gates  and  keep  them 
cloned;  and.  If  lie  neglect  to  do  so,  and  his 
stock  Is  kiUfd  or  Injured,  without  the  neg- 
ligence nt  those  operating  the  trains,  the 
railroad  company  Is  not  liable.  If  the 
owner  of  the  land,  who  is  responsible  for 
the  closing  of  the  gate,  could  not  recover, 
does  Adams,  whose  mule  broke  Into  Ca- 
rey's iiiclosure,  occupy  any  better  posi- 
tion? It  appears  that  the  fence  between 
plaintiff's  lund  and  Carey's  was  defective, 
and  that  the  mule  jumped  Into  Carey's  In- 
4-lo8Gre  in  the  night-time,  and  went 
through  the  gate  constructed  for  the  use 
and  accommodation  of  Carey  upon  the 
railroad  track,  and  was  kilted.  As  his 
mule  was  u  trespasser  upon  the  Carey 
farm,  and  as  the  Injury  and  loss  occurred 
through  his  negligence  and  wrong.heisen- 
tltl*'d  to  no  Ei'enter  rights  than  Cnrey 
would  have,  nnd  is  not  entitled  to  recover. 
The  i-nse  of  Uoilroad  Co.  v.  Adkin8,2:i  Ind. 

is  a  case  flirertl,v  point;  and,  al- 
though theauthority  of  that  case  has  been 
questioni'd  in  the  later  chkoh,  we  think  It 
contains  the  bettor  reasoning, imd correct- 
ly de<-i(lf'd  tlie  law.  .See,  also,  HarHngton 
V.  Railroad  Co.,  71  Mo.  3S4;  Binlcker  t. 
Ballrond  Co.,  83  Mo.  )i(iO;  Hook  v.  Hall- 
road  Co..  58  N.  H.  251 :  Knilroad  Co.  v.  Etz- 
ler,  (Ind.)  1»  N.  E.  Rep.  d'y,  and  21  N.  E. 
Eep.  466:  Railroad  Co.  v.  Shlmer,  17  Ind. 
295;  Railroad  Co.  v.  Mosler,  (Ind.)  17  N.E. 
Rep.  109;  Railroad  Co.  v.  Rollins.  5  Kan. 
167:  Railway  Co.  V.  Methven.  21  Ohio  St. 
586;  Eames  7.  Railroad  Co.,  96  Mass.  151. 
We  think  the  district  court  reached  a  cor- 
rect conclusion, and  therefore  its  Judgment 
win  be  affirmed.  All  the  Juattcea  eoncar- 


m  Kan.  m) 

Bbadt  t.  Bahta  et  al, 
{Supreme  Court  of  Kangat.  April  11, 1891.) 

BOHBBTBAD— RlfiHTa  07  WmoW  AKD  CbILDSLBS— 

FA.BTITIOK— Second  Mahriaob. 

1.  Where  real  estate  ia  ooonpled  by  a  man 
and  his  family  as  a  homestead  at  the  time  of  his 
death,  and  afterwardB  by  hla  widow  and  chil- 
dren, and  the  widow  marrieB  again,  the  home- 


stead may  be  partitlcHied  ' between  her  and  Qie 
children. 

2.  When  real  estate  descends  to  a  widow  and 
children  as  a  homestead,  and  sacb  widow  mar- 
ries again,  but  with  her  children  continues  tooc- 
cupy  said  real  estate  as  a  homestead,  the  mar- 
riage of  said  widow  does  not  destroy  the  home- 
stead character  of  said  real  estate  so  oa  to  suh- 
]eot  it  to  the  payment  of  the  debts  of  the  de- 
cedent. 

{Syllabua  by  Sinrang,  C.) 

Commissioners*  decision.  Error  from 
district  court.  Rice  county;  Ansel  It. 
Clakk.  Judge. 

A.  M.  Laal^t  for  plaintiff  In  error.  J. 
W.  Briakerboff^  for  defendant  In  error. 

Strano,  C.  Tills  was  an  action  brought 
by  Emma  J  Banta,  formerly  Emma  J. 
Brady,  wife  of  Milton  C.  Brady,  deceased, 
against  Robert  M.  Brady,  John  E.  Brady, 
Everttt  M.  Brady,  and  Cora  M.  Brady, 
minor  children  of  Milton  C.  Brady,  to  par- 
tition the  N.  E.  X  ot  section  2U.  township 
20  S.,  of  range  6  W.  John  A.  Brady,  the 
plaintiff  in  error,  who  was  the  owner  and 
holder  of  certain  mortgages  executed  by 
Milton  C.  Brady  and  Emma  J.  Brady  dur- 
ing the  life-time  of  Milton  C.  Brady,  which 
are  Ileus  upon  said  land,  became  a  party 
to  the  snlt  to  foreclose  his  mortgage. 
Said  John  A.  Brady  was  also,  at  tbe  time 
of  the  bringing  of  said  suit  In  partition, 
the  owner  ot  certain  unsecured  claims 
against  the  estate  of  Mlltou  C.  Brady,  de- 
ceased, which  had  been  preeen  ted  and  al- 
lowed by  the  probate  judge  ol  Rice  county 
in  favor  of  said  John  A.  Brady,  and 
against  said  estate,  for  which  be  also  de- 
manded judgment  against  the  eatatn  ot 
Milton  0.  Brady,  deceased.  J.  W.  Btlnk- 
erhoffwas  thcownerand  holderof  a  mort- 
gage executed  to  him  by  Emma  J.  Banta 
before  the  Institution  ot  the  suit  In  parti- 
tion. The  ca.^e  was  tried  on  the  26th  of 
January,  1888,  before  the  court  without  a 
jury,  upon  tbe  following  stlpnlatlons : 

"(^omes  now  the  plaintiff, by Brinkerbott 
and  Brinkerhoff,  her  attorneys,  and  A.  M. 
Lesley,  attorney  for  John  A.  Brady,  one 
or  the  derendanta  herein,  on  this  26th  day 
of  January.  18«8,the  case  having  been  reg- 
ularly called  for  trial,  and  for  the  purpose 
of  the  trial  of  this  case  It  Is  agreed  and 
stipulated  that  the  facts  In  this  case  are 
as  follows,  except  that  evidence  of  John 
Bland  and  plaintiff  Is  also  to  be  used  to 
show  facts:  (1)  That  on  the  1st  day  of 
April,  1881,  Milton  C.  Brady  and  Emma  J. 
Brady,  the  plaintiff  herein,  were  husband 
aud  wife,  and  were  owners  of  the  follow- 
ing described  real  estate  situated  lu  Rice 
county,  state  of  Kansas,  to-wlt:  The 
north-east  sec.  20,  T.  20  S.,  R,  6  W.  6th 
p.  M.,  and  that  on  that  date  the  said  Mil- 
ton C.  Brady  and  wife  gave  two  mortgages 
on  said  real  estate,  one  to  the  American 
Freehold  Mortgage  Company  of  London, 
Limited,  to  secure  a  note  of  *800,  given  by 
them  to  said  mortgage  company  of  that 
date,  aud  one  to  secure  a  note  ot  94.16 
given  by  them  to  W.  T.  Nicholas;  that 
the  mortgage  to  secure  tbe  f  SCO  note  was 
a  first  mortgage  Hen,  and  the  mortgage 
to  secure  the  $4.16  note  was  a  second  mort- 
gage lien.  (2j  That  the  plaintiff  and  Mil- 
ton C.  Brady  lived  together  as  husband 
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and  wife  until  the  18th  day  of  September, 
l^,  apoQ  the  above-described  real  estate 
as  their  homestead,  when  the  said  Milton 
C.  Brady,  the  then  husband  of  the  plain- 
tiff died,  leaving  the  plaintiff  herein  his 
widow,  and  Bobert  M.  Brady,  John  E. 
Brady,  Everltt  Brady,  and  Cora  Brady, 
his  children  and  minor  heirs  at  law,  who 
are  still  minors,  the  oldest  of  whom  Is 
now  elftht  years  old,  and  living  with  the 
plalntllf.  (4)  That  on  the  Ist  day  of  Feb- 
ruary, 1886,  the  plaintiff  herein  married 
one  of  the  defendants  herein,  vli.,  J.  N. 
Banta;  and  that  they  have  lived  together 
as  husbaud  and  wife  upon  said  real  estate 
fromtbat  tlmenntllthepresent.  (6)  That 
the  astate  of  the  said  Milton  C.  Brady  was 
administered  upon,  and  that  he  bad  no 
other  real  estate  than  that  mentioned 
above;  and  that  his  personal  estate  was 
duly  administered,  and  his  debts  paid  so 
far  as  the  property  would  pay  them.  (6) 
That  the  defendant  herein,  John  A.Brady, 
Is  and  was  a  brother  of  Mlltnn  C.  Brady, 
nowdeceased.  ^7)  That  the  9800note  and 
mortgage  to  secure  the  same,  and  the  $4.16 
uote  and  the  mortgage  to  securethe  same, 
were  duly  assigned  to  John  A.  Brady,  he 
paying  valuable  consideration  for  the  same ; 
these  mortgages  were  on  the  land  above 
described.  (8)  That  there  is  now  due  the 
said  John  A.  Brady  on  the  f 800  note  $400 
with  interest  at  12  per  cent,  from  the  4tb 
day  of  April,  1886;  and  that  there  la  now 
due  the  said  John  A.  Brady  f4.16,  and  in- 
terest thereon  at  12  per  cent,  from  the  4th 
day  of  April.  IStM;  and  that  said  John  A. 
Brady  paid  the  taxes  on  said  real  estate 
to  the  amount  of  $30.07,  and  that  that 
amount  la  due  him  with  Interest  at  12  per 
cent,  from  the  28d  day  of  November,  1886 ; 
and  that  the  said  John  A.  Brady,  the  de- 
fendant herein.  Is  entitled  to  a  foreclosure 
of  said  mortgages  as  a  first  and  second 
lien, on  said  real  estate  for  tbeaboveepeci- 
fied  amounts  and  Interest  due.  (0)  That 
John  A.  Brady,  the  defendant  herein,  pur- 
chased claims  against  said  estate  of  sev- 
eral parties  as  follows:  Of  Sklles  and 
Wirshing,  on  January  26,  1884,  $123.68;  A. 
Mlnser,  $2.55,  on  August  12.1885;  J.  Hanna 
ft  Co.,  $96,  August  11,1885;  J.  H.  Smith, 
$23.31,  February  6,  1884;  F.  C.  Magoffin, 
$30,  August  12,  1885;  H.J.  Eonantz,  $16, 
August  12, 1885;  W.O.Elliott, $25, October 
29,  1883;  Landls  and  Holllnger  $116.35. 
That  the  said  John  A.  Brady  made  proof 
of  said  claims  in  the  probate  court  of  Bice 
county,  Kansas,  against  the  estate  of  the 
said  Milton  C.  Brady.  August  18.  1885,  and 
the  same  was  allowed  against  said  estate, 
and  entered  In  said  proba  te  court  as  claims 
against  said  estate,  proved  according  to 
law.  That  the  amount  of  said  claims, 
principal  and  interest,  to  date  is  $5H6.16; 
and  that  the  same  has  never  been  paid,  or 
any  part  thereof.  (10)  That  the  adminis- 
trator of  the  estate  of  Milton  CBrady  had 
made  hlsflnal  settlementwith  the  probate 
court  prlorto  the  beginnlngof  this  action, 
and  that  all  the  property  formerly  belong- 
ing to  the  said  Milton  C.  Brady  has  been 
administered  except  the  above  described 
real  estate."  Together  with  certain  evi- 
dence upon  which  the  court  found  the  fol- 
lowing additional  facts:  "In  addition  to 
the  facts  agreed  to  la  the  stipulations  the 


court  finds  from  theevldence  that  plaintiff 
and  her  minor  children  have  continued  to 
reside  upon  the  premises  in  question  ever 
since  the  death  of  plaintiff's  former  hus- 
band, and  that  they  have  at  no  time 
abandoned  the  same  and  still  continue  to 
reside  thereon. "  Upon  the  above  facts,  as 
stipulated  by  the  parties,  and  found  by 
the  court,  the  court  made  the  following 
conclusions  of  law:  "As  conclusions  of 
law  the  conrt  finds  the  land  In  question  la 
subject  to  be  partitioned  In  this  action; 
that  John  A.  Brady  has  a  Hen  upon  the 
premises  under  his  mortgage  for  $498.49; 
that  said  mortgages  may  be  foreclosed  In 
this  action ;  that  the  marriage  of  plaintiff 
with  defendant  N.  J.  Banta  does  not  ren- 
der said  premlsesllable  to  John  A.  Brady's 
claims  under  the  allowance  made  therefor 
by  the  probate  court,  and  that  he  has  no 
lien  on  said  premises  for  said  claims ;  that 
the  homestead  right  of  plaintiff  and  her 
minor  children  to  said  premises  Is  not 
divested  by  reason  of  such  marriage  of 
plaintiff  with  defendant  N.  J.  Banta. 

On  the  above  facts  and  conduslona  of 
law  the  court  held  that  John  A.  Brady 
was  entitled  to  recover  of  and  from  the 
plaintiff  Emma  J.  Banta  the  sum  of 
$493.49.  and  that  said  sum  was  a  first  lien 
upon  the  premises  described  In  herpetltlon, 
and  gave  him,  John  A.  Brady,  a  Judgment 
for  said  sum  against  said  Emma  J.  Banta, 
with  interest  thereon  at  12  per  cent.  The 
court  also  ordered  the  land  sold  at  the 
end  of  six  months,  unless  Emma  J.  Banta 
should  pay  said  sum  of  $^.49,  with  In- 
terest and  cost;  and  ordered  the  proceeds 
of  said  sale  to  be  applied  as  follows: 
First.  To  the  payment  of  the  costs  in  the 
case.  Second.  To  the  payment  of  said 
sum  of  $498.49  and  interest  thereon  to 
John  A.  Brady.  Third.  The  residue.  It 
any,  to  be  paid  to  said  plaintiff  and  the 
other  defendants  as  follows:  Emma  J. 
Banta  one-half,  Robert  M.  Brady  one- 
eighth,  John  E.  Brady  one-eighth,  Everltt 
Brady  one-eighth,  and  Cora  M.  Brady  one- 
eighth.  The  court  also  rendered  judg- 
ment in  favor  of  J.  E.  Brlnkerhoff  against 
Emma  J.  Banta  and  J.  N.  Banta  for  $153 
and  Interest  at  12  per  cent.,  and  made  said 
Judgment  a  lien  on  the  Interest  of  Emma 
J.  Banta  and  J.  N.  Banta  In  the  real  es- 
tate In  controversy,  subject  to  the  lien  of 
John  A.  Brady  thereon.  The  court  further 
ordered  that,  If  Emma  J.  Banta  should 
pay  said  Judgments,  interest,  and  costs, 
within  six  months  from  the  day  of  the 
Judgment,  a  writ  of  partition  should  Issue 
dividing  the  laud,  one-half  to  Emma  J. 
Banta,  and  oue-elghtb  each  to  Bobert  M. 
Brady.  John  E.  Brady,  Everltt  Brady, 
and  Cora  M.  Brady.  The  defendant, 
John  A.  Brady,  objected  to  the  conclu- 
sions nt  law  and  the  JudRment  rendered  In 
the  case,  and  filed  a  motion  for  a  new 
trial,  which  was  overruled. 

The  first  point  the  plaintiff  In  error  calls 
the  attention  of  the  court  to  is  embodied 
In  the  following  question:  When  a  hus- 
band, residing  upon  land,  his  homestead, 
dies,  leaving  a  widow  and  children,  and 
the  widow  afterwards  marries,  but  with 
her  children  first,  and  afterwards  with  her 
children  and  second  husband,  continues 
all  the  time  to  reside  on  and  occupy  said 
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homestead,  does  the  land  contluue  the 
homestead  of  said  family,  and,  as  Bach, 
remain  exempt  from  debts  and  liabiUtieB 
u(  tlie  deceased  buuband  after  tbe  mar- 
riage ol  his  uaid  widow,  or  does  it  cease,  up- 
on said  marriage,  and  bscauMe  tbereot,  to 
be  the  hoaieBtead  ol  the  family,  nud  be- 
come Hubject  to  the  debts  of  tbe  deceased 
husband  like  other  lands?  Asolutionof  this 
question  involves  a  construction  of  para- 
graph 2Sd3  o{  the  General  Statutes  of  1880, 
which  paragraph  reads  as  follows:  "A 
homestead  to  the  extent  of  160  acres 
of  farming  land,  or  of  one  acre  within 
the  limits  of  an  incorporated  town  or 
city,  occupied  by  tbe  intestate  and  his 
family  at  the  time  of  his  death  as  a  resi- 
dence, and  continued  to  be  so  occnplcd  by 
his  widow  and  children  after  bis  death,  to- 
gether with  alt  the  Improvements  on  the 
same,  shall  be  wholly  exempt  from  distri- 
bution under  any  of  the  lawsof  this  state, 
and  from  the  payment  of  debts  of  the  In- 
testate, but  shall  be  the  absolute  property 
of  the  said  widow  and  cliildren :  Frovid- 
od,  however,  that  tlie  provisions  of  this 
section  shall  not  apply  to  any  Incum- 
brance elv'en  by  the  consent  of  both  hus- 
band and  wife,  not-  to  obligations  tor  the 
purchase  of  said  premises,  nor  to  liens  for 
the  erection  ol  improvements  thereon." 
The  contention  of  the  plaintiff  in  error  is 
that  the  marriage  of  the  widow  destroys 
the  homestead  character  of  the  land  con- 
stituting the  homestead  of  berformer  hns- 
band  and  herself,  und  by  operation  of  law 
removes  tbe  exemption  of  the  land  from 
the  debts  of  the  first  husband,  which  this 
section  gives  to  a  homestead,  notwlth- 
Ntandlng  the  former  wife  and  her  cbildren 
by  her  first  husband  have  continuously 
resided  on  and  occupied  tbe  land  since  the 
death  of  the  former  husband  and  father. 
We  do  not  think  this  position  is  tenable. 
There  Is  no  express  provision  in  tbe  stat- 
ute supporting  theeuntentionof  the  plain- 
tiff In  error.  The  whole  contention  bo 
far  as  this  statute  is  concerned.  Is  bdsed 
npon  a  mere  Inference  arising  from  the  use 
of  the  word  "  widow"  therein.  We  do  not 
think  the  legislature,  by  the  word  **  wid- 
ow "In  this  pafagLraph,  Intended  to  say 
that  the  mere  marriage  of  the  widow  of  a 
decedent  should  operate  to  destroy  the 
homestead  character  of  the  home  left  her 
and  her  children  by  the  former  husband. 
Such  marriage  must  be  accompanied  by 
some  other  act.  as  abandonment,  by  her 
icofng  to  live  with  her  husband  elsewhere, 
to  aReet  the  homestead  character  of  the 
home  left  her  by  her  deceased  hnshand. 
The  section  would  mean  exactly  tbe  same 
If  it  read,  "and  continued  to  be  ho  oc- 
cupied by  bis  former  wife  and  children 
after  his  death."  Instead  of  reading  as 
now.  "and  continue<l  to  be  so  occupied  by 
his  widow  and  children  after  his  death." 
Jilt  read  thus,  there  would  be  no  conten- 
tion that  the  marriage  of  his  former  wife 
would  affect  the  homestead  character  of 
the  home.  B<it  suppose  the  marriage  of 
tbe  widow  inthls  case  did  affectthe  home- 
stead as  to  ber,  could  It  be  said  that  it 
also  deprived  tbe  children  of  their  home- 
Btead  Interest  in  the  land  left  them  as  a 
homestead  by  their  deceased  parent  ? 
Clearly  not.  If  the  widow  should  marry, 


and  then  abandon  the  homestead,  to  lire 
with  ber  husband  elsewhere,  she  would 
undoubtedly  lose  her  homestead  right 
therein ;  and  so  she  would  if  she  should 
abandon  the  homestead  without  marry- 
ing; but  iu  either  e%-ent  her  act  would  not 
deprive  the  children,  who  stuck  to  the 
homestead  of  their  deceased  father  after 
his  death,  o(  their  homestead  rights  there- 
in. We  do  not  think  the  marriage  of  the 
widow  of  the  decedent,  where  she  with 
ber  husband  continues  to  occupy  the 
homestead  the  same  after  marriage  as  be- 
fore, operates  to  remove  the  provisions  ol 
the  homestead  law  exempting  It  from  the 
debts  and  liabilities  of  the  deceased  debt- 
or. In  Vandiver  v.  Vandiver,  20  Kan. 
501,  this  court  uses  the  following  lan- 
guage: '*No  good  reason  exists  why  the 
homestead  of  the  intestate,  'towards 
which  the  eye  of  the  creditor  need  never  be 
turned,'  In  the  life-time  of  the  debtor, 
shall,  upon  his  death,  be  liable  forclalmfi 
of  creditors  when  continued  to  be  occu- 
pied by  the  widow  or  children  of  such 
debtor."  That  was  an  action  for  parti- 
tion of  a  homestead,  and  tbe  exact  ques- 
tion we  are  discussing  in  this  case  was 
not  in  that  case;  but,  as  bearing  upon  the 
question  Involved  herein,  we  quote  the 
following  In  addition  to  what  is  quoted 
above  from  the  opinion  In  that  case: 
■"  We  are  not  called  upon  now  to  deter- 
mine the  nature  of  tbe  occupancy  after  tbe 
death  of  a  dpbtor  to  exempt  tbe  home- 
stead from  the  payment  of  his  debts;  but 
certainly  the  requirement  of 'occupancy  * 
should  be  liberally  construed,  so  as  to 
favor  the  beneficial  purposes  of  these  sec- 
tions of  the  law. "  Exemption  laws  of  all 
kinds  are  to  be  liberally  construed  in  favor 
of  the  purpose  for  which  they  were  enact- 
ed. Mallory  V.  Berry,  16  Kau.  295;  Basure 
V.  Hart,  18  Kan.  340;  Donmyer  v.  Don- 
myer,  43  Kan.  444,  23  Poc.  Itep.  627;  Bank 
V.  Warner,  22  Kan.  .537. 

The  sci!ond  Inquiry  relatcb  to  the  dis- 
tribution of  the  bomesteud.  Was  the  or- 
der of  the  court  In  relation  to  the  parti- 
tion thereof  erroneons?  We  answer  in  the 
negative.  The  statute  expressly  provides 
for  Buch  an  onler.  Gen.  St.  1S89,  par.  2596, 
reads  as  fnllows:  "If  the  Intestate  left  a 
widow  and  children,  and  the  widow 
again  marry,  or  when  all  of  said  children 
arrive  at  the  age  of  majority,  said  home- 
stead shall  be  divided,  one-half  in  value  to 
the  widow,  and  tbe  other  one-half  to  the 
children."  See,  also,  Vandiver  v.  Vandi- 
ver, 20  Kan.  601;  Hafer  v.  Hnfer.36  Kan. 
524.  13  Pac.  Rep.  821. 

Wi^  think  tbe  third  Inquiry  of  tbe  plain- 
tiff in  error  is  answered  by  the  answer  to 
the  first.  If  the  marriage  of  Emma  J, 
Brady  with  J.N.  Danta  did  not  destroy 
the  homestead  character  of  the  home  left 
by  the  Intestate  to  bis  widow  and  chil- 
dren. It  follows  that  said  homestead  re- 
mained exempt  from  tbe  debts  of  said  in- 
testate so  long  as  occupied  by  his  former 
wife  or  children,  except  so  far  as  those 
debts  were  made  liens  thereon  during  the 
llfe-tlme  of  said  intestate.  The  court  be- 
low seems  to  have  dropped  Into  an  error 
In  requiring  Emma  J.  Banta  to  pay  the 
whole  of  the  Judgment  of  Jobn  A.  Brady. 
His  mortgages  were  a  lien  upou  the  whole 
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of  Bald  homestead.  Emma  A.  Banta  bqc- 
ceedpd  to  only  a  one-half  Interest  therein, 
while  the  children  ul  the  Intestate  succeed- 
ed to  the  other  one-halt  Interest  therein. 
Thejud^raent  of  John  A.  Brutly  should  be 
agalnnt  the  whole  of  said  homestead,  and 
be  paid  by  the  widow  and  children  In  pro- 
portion to  their  Interest  therein.  The 
JudKnient  should  be  so  niodlfled,  and  In 
all  other  respects  it  Is  recommended  that 
it  be  affirmed. 

Per  Cdriah.  It  Is  so  ordered;  all  the 
Justices  concurring. 

(46  Kan.  lU)   ' 

HALBTEAD  LUMBKB  Co.  T.  SCTTON  6*  Sl, 

(Supreme  Court  of  Kama*.   April  11, 1S91.) 

Bbeaoh  aw  CoNTRAor— Faildbito  Dbutbb  Goods 
Bold — Dahaobs — Ohibctiosb  to  Jodgubkt. 
1.  It  is  the  duty  of  a  party  who  has  suffered 
an  Injury  from  the  nou-performauce  of  a  contract 
to  take  reasonable  measures  to  make  the  injury 
or  damaee  for  which  ho  intonds  to  hold  the  other 
par^  liable  as  light  as  possible. 

3.  Upon  tue  breach  of  a  contract  to  deliver 
merchanoise,  the  vendee,  as  a  general  rule,  Is 
entitlod  to  recover  as  oamaees  the  difference 
between  the  purchase  price  and  the  market  price 
at  the  time  and  place  ot  delivery,  together  with 
interest. 

8.  Under  special  circtimstanoes,  as  where 
roerchanuise  is  purchased  for  a  particular  pur- 
pose, and  to  be  delivered  at  a  speciUed  time,  and 
where  it  cannot  be  purchased  in  the  market  at 
the  place  ot  delivery,  and  these  facts  are  known 
to  the  vendor,  the  goieral  rule  of  damages  would 
be  inadequate  to  compensate  the  vendee  for  a  de- 
lay or  a  non-delivery  of  the  merchandise,  but  in 
5uch  a  case  he  would  be  entitled  to  recover  the  act- 
ual loss  directly  and  naturally  resulting  from  the 
default  of  the  vendor. 

4.  A  party  complaining  that  the  eeneral  find- 
ing and  Judgment  of  the  court  includes  elements 
of  damage  not  warranted,  or  that  the  court  adopt- 
ed an  inoorrect  measure  of  damages,  should  ob- 
ttia  special  findings  or  some  statement  or  ruling 
of  the  court,  showing  the  considerations  upon 
which  the  judgment  rests:  and  held,  ih&t  the 
recturd  in  the  present  case  does  not  properly  pre- 
lent  these  quesUoos  for  review. 

(SyllcOnta  by  the  CourL) 

Error  from  district  court,  Bice  county, 
Anbbl  B.  Clark.  Judge. 

A.  M.  Litshy,  for  iilalntllf  In  error.  J. 
W.  BriDckerhoff  and  C*  F*  Foley^  tor  de- 
tendants  In  error. 

JoBNBTON,  J.  The  plaintiff  brought  this 
action  to  recover  from  defendants  a  bal- 
ance claimed  to  be  due  for  lumber  sulil 
and  ftimlabed  to  defendants.  The  defend- 
ants alleged  payment  In  full  as  a  first  de. 
fense,  and  for  the  second  and  third  defenses 
couater-clalms  were  pleaded.  The  cause 
waB  tried  without  a  jury,  and  the  court 
found  the  balance  unpaid  upon  the  lumber 
furnished  was  f204.40,  that  the  lumber, 
however,  was  not  delivered  in  accordance 
with  the  contract  of  sale;  and  that  defend- 
ants, who  had  contracted  to  furnish 
the  lumber  purchased  lo  certain  other 
parties,  were  compelled  to  [my  damagea 
In  consequence  of  plnlntin's  failure, 
and  that  they  were  OamaKed  by  the 
delay  and  non -delivery  of  tiie  lumber 
In  the  sum  of  $171:  and  the  court  ad- 
Judged  that  plaintiff  ret-orer  the  sum  ot 
«2U.40.  Plaintiff  U  dlHsatmlled  with  the 
amount  an'urdcd,  and  comes  here  asking 


a  reTersftl,  but  tlie  condition  ot  the  record 
is  guvfa  that  a  aatlstactory  determlnn  clou 
of  the  principal  question  discussed  cannot 
be  made.  The  plaintiff  objected  to  the  In- 
troductlon  ot  any  evidence  under  the  sec- 
ond count  of  the  answer,  and  upon  the 
ground  that  It  failed  to  state  facte  suffi- 
cient to  constitute  a  defense.  In  brief,  the 
connt  alleges  that  ddendants  contracted 
to  deliver  certain  lumber  at  I^ona,  Kan., 
for  a  certain  purpose,  and  at  a  apeeifled 
time,  but  that  they  failed  to  deliver  It  at 
the  time  agreed  upon,  nor  until  a  long 
time  afterwards,  whereby  defendants  suf- 
fered loss  and  damage  to  the  extent  ot 
9160,  which  they  asked  might  be  allowed 
as  a  counter-claim  against  any  amount 
recovered  by  plalntHT.  The  principal  ol>* 
Jection  urged  Is  that  the  count  showed  an 
acceptance  of  the  lumber  at  a  later  time 
than  that  agreed  upon,  and  that  this  ac- 
ceptance is  a  waiver  of  theubjection  to  d^ 
liver  according  to  the  contract.  The  all^ 
gallons  In  the  count,  however,  do  not 
bear  out  the  claim.  It  is  not  alleged  that 
there  was  an  acceptance  by  the  defendants 
of  the  lumber  furntohed,  and,  even  if  the 
count  contained  such  an  all^atlon.  It 
would  not  constitute  a  waiver.  The  de- 
fendants, who  were  regularly  engaged  In 
the  lumber  businesM,  could  accept  tlie  lum- 
ber when  It  arrived,  and  still  recover  for 
any  actual  loss  suffered  by  them  which 
was  the  dlrf>ct  result  ot  the  plaintiff's  fail- 
ure to  deliver  according  to  contract.  The 
acceptance  and  use  of  the  material  less- 
ened the  Injury  ot  the  defendants,  and  cor- 
respondingly reduced  the  plulDtiff's  liabili- 
ty for  itsfaiiure.  The  testimony  In  thecaae 
dlsclones  that  the  lumber  was  of  such  a 
character  as  could  not  be  procured  in  the 
market  at  Lyons,  and  that  the  owners  of 
the  buildings  for  whom  it  was  contracted 
were  dally  incurring  expense  and  loss  by 
the  plaintiff's  failure  to  provide  the  lumber 
at  the  time  specified.  It  was  the  duty  ot 
the  detendauts,  therefore,  to  make  the  in- 
jury as  light  as  possible  by  taking  and  us- 
ing the  material  upon  Its  arrival.  To 
have  returned  the  lumber  to  the  plaintiff 
would  not  have  lessened  the  damagea 
which  had  already  accrued,  bat  would 
have  aggravated  the  InJury.and  enhanced 
the  plaintiff's  liability. 

In  the  third  count  It  is  alleged,  In  sub- 
stance, that  one  car-load  of  lumber,  agreed 
to  be  furnished  by  the  plaintiff  for  a  cer- 
tain purpose,  ot  which  the  plaintiff  was 
informed,  was  never  delivered,  by  reason 
which  defendants  were  obliged  to  enter 
the  market  and  purchase  the  lumber  at 
an  advanced  price,  and  were  thus  com- 
pelled to  pay  the  sum  ot  954.53  more  than 
the  price  at  which  plaintiff  had  agreed  to 
sell  and  deliver  the  same,  and  that  the 
price  which  the  defendants  paid  for  this 
lumber  was  the  reasonable  market  price; 
and  this  amount  they  set  up  as  a  counter- 
claim. 

The  objection  that  there  was  no  allega- 
tion that  plaintiff  refuKed  to  furnish  the 
lumber  according  tu  contract,  or  that  de- 
fendants may  poosibLy  havedlrected  plain- 
tiff not  to  delivertheluraber.fai  uiiaubstan- 
tlal.  and  requires  no  notice.  It  appears 
that  this  part  of  the  purchase  could  be 
supplied  from  the  local  market,  aud  when 
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the  plaintiff  failed  the  defendants,  aa  waa 
tbelr  Hoty,  went  upon  the  market,  and 
porebaeed  tbe  laraber  at  the  market  price, 
and  tliGS  prevented  additional  losa  and  In- 
Jary.  Under  the  general  rule  they  were 
entitled  to  recorer  the  difference  between 
tbe  contract  price  and  the  market  ralae 
of  tbe  lumber  at  that  time,  together  with 
interest.  Tbe  allef^atlonB  of  tbe  count 
were  certainly  sufflctent  to  overcome  the 
objection  that  was  made  agalust  It. 

Tbe  objection  principally  dlscuwed  by 
plaintiff  in  error  is  that  tbe  court  adopted 
an  Incorrect  measure  of  damagee.  aod 
that  tbe  teatlmcny  did  not  sustain  the 
general  findlusr  and  )udirroent  that  waa 
randered.  It  cannot  be  ascertained  from 
the  record  what  elements  of  dama^  were 
considered  by  the  court  in  arriving  utits 
Judgment.  There  were  no  Instructions, 
and  no  special  findlnm  were  asked  of 
made,  to  Indicate  the  elementa  considered 
by  the  court,  and  wblcb  controlled  its 
Judgment.  In  order  to  properly  raise  tbe 
queatlou  in  this  court,  the  plaintiff  should 
bare  obtained  apeclal  findings;  but  with- 
out  these,  orsomestatunentfrom  tbe  court 
showing  the  elements  which  enter  Into  its 
Judgment,  we  cannot  intelligently  examine 
tbe  qnestloD  attempted  to  be  raised.  The 
testimony  tenda  to  sbow  that  tbe  lumber 
was  contracted  for  for  a  special  purpose; 
that  It  was  of  a  character  whlcb  could  not 
besnpplled  fromthelocalmarket;  that  the 
plainnifl  specially  agreed  to  deliver  the 
lumber  at  a  stated  time  and  for  a  parttc- 
nlar  purpose,  and  that  the  loss  whlcb  oc- 
curred was  within  the  contemplation  of 
botb  parties;  that  the  defendants  again 
and  again  prompted  tbe  |>laintlff  to 
bnrry  op  tbe  delivery,  and  hirorroed  it 
that  the  delay  would  occasion  Injury  for 
whlcb  plaiutitr  would  be  held  liable,  but 
that  they  would  endeavor  to  lessen  tbe 
damage*!  as  much  as  possible;  that  after 
this  time  plaintiff  sent  tracers  aud  tele- 
grams, and  made  other  efforts  tu  find 
and  deliver  tbe  lumber,  whlcb  It  was 
bringing  from  Arkansas,  bnt  which  for 
some  reusnn  was  delayed.  There  is  testi- 
mony that  some  of  tbe  damages  arose 
from  a  shortage  In  the  quantity  claimed 
to  have  been  furnished ;  some  of  it,  from 
tbe  ftdvaneed  price  paid  forthecar  of  inm* 
ber  which  whs  never  furnished.  There  te 
testimony  In  regard  to  the  loss  snffered 
from  the  delay  and  Idleness  of  the  men 
who  were  engaged  on  the  building,  bnt 
who  could  not  prtjceed  without  the  lorn- 
ber.  whlcb  plaintiff  had  not  yet  delivered; 
and  also  testtmony  of  the  length  of  time 
that  tbe  owners  of  tbe  buildings  were  de- 
prived of  their  use  through  the  fault  of 
plaintiff;  and  testimony  of  tbe  rental 
value  of  the  buildings  during  this  time  of 
delay.  There  Is  also  testimony  tending  to 
show  that  defendants  were  prompt  and 
diligent  in  staying  the  ln)ury ;  and, consid- 
ering all  of  the  testimony,  tbe  amount  of 
daniagen  allowed  to  df^ndants  la  quite 
rcaaonable.  Tbe  elementa  of  damage, 
however,  wblcb  were  considered  by  the 
court,  and  upon  which  its  Judgment  rests, 
we  cannot  determine.  The  facts  a  re  such 
as  to  take  the  case  out  of  the  general  rule 
of  damages,  which  limits  the  recovery  to 
tbe  difference  between  tbe  contract  price 


and  tbe  market  price.  There  are  special 
circumstances  disclosed  In  tbe  record  which 
bring  the  case  within  the  doctrine  of 
Rlchttrdson  v.  Chynowetb.  26  Wis.  6S6. 
wberelt  Is  stated  that"  there  may  be  cases 
where  parties  contract  for  articles  with 
rtiference  to  use  or  sale  on  some  particular 
occasion,  and  where,  by  reason  of  want 
of  time,  or  their  situation  In  respect  to 
the  market,  they  would,  on  a  failure  to 
receive  them  on  the  contract,  be  unable  to 
supply  themselves  for  that  occasion,  in 
which  thin  general  rule  of  damages  would 
wholly  fall  to  compensate  for  the  actual 
loss.  In  eurh  casea,  ttme  is  of  the  essence 
of  tbe  contract.  It  would  be  like  a  con- 
tract to  complete  at  a  given  time  a  ship 
designed  to  be  employed  In  a  particular 
trade,  or  a  house  to  b«  occupied,  or  an  ea- 
glne  to  run  a  particular  mill  or  manu- 
factory. In  such  cases  where  the  contract. 
Ing  party  la  advised  of  the  special  purpose 
of  the  thing  to  be  complet«l,  and  of  the 
damage  that  w  oald  naturally  accrue  from 
failure  to  complete  It  at  the  specified  time, 
and  in  view  of  this  expressly  stipulates  to 
furnish  It  at  a  given  time,  there  is  no  rea- 
son why  he  should  not  be  responsible  tor 
such  damage  as  Is  the  direct  natural  result 
of  his  failure,  even  though  t>cyond  the  mere 
difference  between  the  contract  and  mar- 
ket price. "  See,  also,  Bhepard  t.  6as  Co., 
16  Wis.  818;  Meesraora  v.  Lead  Co.,  40  N. 
y.  422;  GriflSn  v.  Colver,  16  N.  X.48»;  Mor- 
rison V.  Lovejoy,  6  Minn.  319,  (Oil.  117;)  3 
Soth.  Dam.  48K-48S.  Under  tbe  special  dr- 
eumstances  of  this  case,  the  defendants 
were  entitled  to  full  compMwatlon  tar  the 
loss  actually  sustained,  and  which  was  tbe 
probableand  proximate  resnltof  theplaln- 
tlff's  d^anlt.  Aitbongb  we  cannot  say 
from  the  record  what  items  and  elemenis 
were  considered  by  tbe  court  in  making 
ap  Its  Judgment,  we  think tberelssufflctent 
evidence  to  sustain  tbe  Judgment  that 
waa  rendered.  The  other  objections  are 
not  sntn^ently  material  to  require  atten- 
tion, and.  as  we  find  nothing  In  the  record 
that  would  warrant  a  reversnit  the  Jodft- 
ment  of  tbe  district  court  will  be  affirmed. 
All  the  Justices  concurring. 


He  Kan.  1SS> 
Cain  Bros.  Co.  v.  Wallach. 

(Supreme  Court  of  Kaiueu.  April  11,  1891.) 

AdTHOBITT  of  AGBNT— EVIDBHOS— SPBCIAL  FlHD 
IN03— iMaTRL'CTlONa—lHPBACBUKIIT  OT  VbSDICI 
BT  JUKT. 

1.  When  a  corporation  carries  on  tbe  business 
of  bujlnc  and  shipping  grain  tbrongb  an  agent* 
and  the  authority  of  auch  agent  to  purchase  grain 
In  wagon-load  lots  upon  inspection  is  conceded, 
it  is  competent  to  introduce  evidence  to  show  the 
inspection  and  purchase  of  grain  by  such  agent, 
to  determine  ue  scope  and  authority  of  his 
agency,  and  to  ascertain  whether  the  purchase 
of  certain  grain  sued  for  was  within  the  fair 
scope  of  his  authority  as  the  agent  of  such  corpo- 
ration, 

2.  Special  flndings  examined,  and  found  to 
be  supported  by  evidence,  and  not  inconsist^t 
with  the  general  verdict. 

3.  lostraetions  given  to  a  Jury  should  be 
taken  and  ctHisidered  together  as  an  entirety. 

4.  Htatements  of  a  Juryman  ot  wnat  took 
place  during  the  trial  of  an  action,  made  after 
the  rendition  of  the  verdict  and  the  separation  of 
tbe  Jury,  and  not  under  oaUi,  are  simply  hearsay 
evidence,  and  it  U  not  wror  lor  the  trial  oourt 
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lb  orerrale  a  motion  for  a  new  trial,  baaed  upon 
affldaTits  of  such  hearsay  statementa. 

(SvlkOms  tyy  Green,  C. ) 

ComuiiBslouers*  decision.  Error  from 
district  court,  AtcblsoD  county;  W.  D. 
QiLBBKT,  Judge. 

W.  W.  A  W.  F.  Guthrie,  for  plalntllt  in 
error.  H.  M.  Juekaon,  for  defendant  In 
•rror. 

Green,  C.  Tbla  action  was  cnmmenced 
In  ttie  district  court  o!  Atchison  county, 
by  B.  F.  Wallace,  affafnat  Cain  Bros.  Com- 
pany, to  recover  the  Bam  of  9978.65  as  a 
balance  claimed  tn  be  due  him  for  wheat 
sold  to  the  defendant.  The  petition  al- 
leged "that  on  or  about  the  20tb  day  of 
October,  A.  D.  18S6,  the  defendant.  Cain 
Brothers  Company,  was  and  still  is  a  cor- 
poration,dnlylncorporated  and  organised 
under  the  laws  <>f  the  state  ol  Kansas, 
and  as  such  was  doing  buslnesa  in  divers 
counties  of  said  state  of  Kansas  as  a 
buyer,  selier,  and  shipper  of  grain ;  and 
that  on  or  about  said  October  20,  1886, 
and  for  a  long  time  prior  and  alao  subse- 
qnent  thereto,  one  B.  B.  Buck  was  the 
daly-aotborised  and  acting  agent  ot  said 
detendant  company  In  the  mattm-  ot  mak- 
ing contracts  for  and  tn  bayfne  and  ship- 
ping of  grain  in  behalf  of  said  company  In 
the  county  of  Jewell  and  in  the  state  of 
Kansas,  and  that  on  or  about  said  20th 
day  of  October,  A.  D.  1SS6,  said  defendant, 
by  and  through  its  duly>aothorized  and 
acting  agent,  R.  B.  Buck,  upon  examina- 
tion, inspection,  and  test  of  the  certain 
grain  then  belonging  to  and  the  property 
of  this  plaintiff,  contracted  with  this  plain- 
tiff for  the  purchase  oF  a  large  quantity  of 
wheat  then  In  the  possession  of  the  plain- 
tiff, to  be  delivered  on  board  of  cars  at 
Jewell  City,  Kansas,  near  the  place  ot 
bnsiness  of  said  defendant  company  at 
said  Jewell  City,  and  thereafter,  and  under 
and  by  the  terms  of  said  contract,  and  be- 
tween the  said  20th  day  of  October,  A.  D. 
1X86,  and  the  8th  day  of  November,  A.  D. 
1S80.  this  plaintiff  delivered  to  said  defend- 
ant on  board  the  cars  at  said  Jewell  City 
5,316  bushels  aud  55  pounds  uf  wheat,  lor 
which  the  said  defendant,  by  and  through 
Its  said  acting  and  duly-antborlsed  agent, 
contracted,  proml8e<i,  and  agreed  to  pay 
to  this  plaintiff  the  price  and  sum  of  50 
rents  per  bushel,  or  92,655.45.  That  of  said 
sum  said  derendtint  paid  to  this  plaintiff 
the  sura  ot  f 1.676.80,  and  the  balance  due 
to  plaintiff  thereon  Is  9ft78.65."  To  this 
petition  the  defendant  answered  by  a  gen- 
eral denial,  and,  as  a  second  defense,  al- 
leged "that,  although  said  H.B.  Buckwas 
In  the  employ  of  the  defendant  at  the  said 
time,  he  was  not  then  or  at  any  other 
time  the  duly-authorized  and  acting  agent 
of  the  defendant  in  the  matter  of  making 
contracts  for  aud  in  buying  and  shipping 
grain  on  behalf  of  defendant;"  and  then 
denied  specifically  the  contract  for  the  sale 
of  wheat  by  plaintiff,  and  alleged  what 
wasclalmed  by  defendant  as  being  thecon- 
tract  in  relation  thereto,  alleging  In  brief 
that  the  contract  was  to  ship  the  grain  to 
Atchison,  to  be  delivered  and  graded  at 
Atchison;  and  then  alleged  that  said 
wheat  was  not  ot  the  grade  represented 
and  contracted  lor,  and  that  for  that  rea- 


son the  said  grain  was  shipped  to  St. 
Lonls  and  other  markets  and  sold,  and 
the  proceeds,  accounted  as  f 788.65,  paid 
to  plalntirrin  full  settlement  thereof:  and 
for  a  further  defense  set  up  a  counter- 
claim for  $260  damages  by  reason  of  the 
failure  of  the  plaintiff  to  perform  his  con- 
tract. The  Jury  returned  a  verdict  In  favor 
of  plaintiff  for  the  sum  ot  f 728.  A  motion 
for  a  new  trial  was  overruled.  Judgment 
was  rendered  for  theamonnt  of  the  ver- 
dict and  costs,  and  the  defendant  brings 
the  case  to  this  court. 

1.  The  first  assignment  of  error  la  the  In- 
troduction of  evidence,  upon  the  part  of 
the  plalntllt,  to  show  the  authority  of  B. 
B.  Buck  to  make  the  contract  alleged  In 
plaintiff's  petition.  It  was  conceded  that 
the  defendant  opened  Its  business  In  Jewell 
City  about  the  let  of  September,  1886,  for 
the  purpose  ot  baying  grain,  and  that 
Buck  was  in  charge  ot  such  business,  and 
anthorised  to  purchase  grain  under  cer- 
tain restrictions.  Theevldencecomplained 
ot  tended  to  prove  Buck's  authority  to 
make  the  contract  claimed  by  plaintiff, 
by  showing  that  he  inspected,  received, 
and  paid  for  different  lots  of  wheat,  as 
brought  to  df^endant'a  warehouse.  We 
think  the  evidence  was  competent.  The 
authority  of  the  agent  was  not  In  writ- 
ing, so  as  to  make  the  scope  of  such  au- 
thority a  question  ot  law  tor  tlie  court. 
Buck  was  the  recognized  agent  of  the  de- 
tendant, BO  that  the  question  was  not 
whether  the  relation  of  principal  and 
agent  existed,  bat  what  was  the  scope  of 
the  agency?  The  fact  and  scope  of  an 
agency  may  be  determined  not  alone  by 
what  the  principal  may  tell  the  agent  to 
do,  but  also  from  what  he  knows,  or  in 
the  exercise  of  ordinary  care  might  know, 
as  to  what  the  agent  Is  doing.  Ithas  been 
said :  "  In  most  cases,  if  not  in  all,  the  ques- 
tion of  agency  Is  a  matter  of  tact,  which  It 
la  the  province  of  a  Jury  to  determine  upon, 
under  the  Instructions  ot  the  court;  and 
If  the  testimony  tends  to  prove  that  the 
person  acting  as  agent  badauthority  from 
bis  principal  to  do  the  act,  then  it  Is  mani- 
fest that  the  court  cannot  exclude  from 
the  Jury  the  act  Itself,  without  overstep- 
ping the  law  of  Its  duty,  and  aaenmlng  to 
determine  a  matter  which  belongs  to  the 
Jury,  to- wit,  the  authority  of  the  agent  to 
do  the  act.  The  correct  rale  is  this:  It 
there  is  no  proof  whatever  tending  tr 
prove  the  agency,  tho  act  may  be  excluded 
from  the  Jury  by  the  court ;  but.  it  there  If 
any  evidence  tending  to  provetheanthorl- 
ty  of  the  agent,  then  the  act  cannot  be  ex 
eluded  from  them,  for  they  are  the  Judges 
of  the  Bufficieury  and  weight  ot  the  evi 
dence. "  McClnug's  Ez'rs  v.  Spots  wood, 
19  Ala.  165:  Brett  v.  Bassett.  63  Iowa. 
840. 19  N.  W.  Rep.  210;  Thomp.  Trials.  S 
1S70;  Jacobson  v.  Polndexter,  42  Ark.  97; 
Kingsiey  v.  Pitts.  61  Vt.  414. 

2.  The  plaintiff  In  error  claims  that  the 
special  findings  of  the  Jury  are  against  the 
weight  ot  the  evidence,  and  therefore 
must  be  set  aside,  and  a  new  trial  or- 
dered. It  is  insisted,  In  support  ot  this 
claim,  that  plain  tiff  bad  delivered  all  ot  his 
wheat  raised  In  1R86  from  the  threBtaer,6& 
ceptlnic  abou  t  200  bushels,  prior  to  Octo- 
ber 20,  IStiO,  and  amounted  to  boab- 
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els,  together  with  a  crop  of  oata  raiaed 
In  the  same  year,  nmountiiig  to  (683. 26 
for  wheat,  and  $178.25  for  oats;  making  a 
total  of  9S(il.50;  and  from  this  state  ot 
tncts  It  is  argued  that  the  plaintiff*?  cr(i[i 
of  wheat  l  aiued  In  18S6coiild  not  bare  been 
In  the  con«iRnirient  shipped  between  Oc- 
tober 25th  and  November  12th,  and  that  a 
certain  Item  ol  $441.63  cunld  not  have 
been  for  the  1886  wheat,  but  for  the  crop 
of  1SS5;  and,  also,  that  the  sum  of  $1.347.U3 
was  paid  on  account  of  the  wheat  crop  of 
lM8i>;  and  that,  therefore,  there  coald  not 
be  a  balance,  as  taejury  found,  ot  $670.09 
on  account  of  the  1885  crop.  According 
to  the  evidence  of  the  plaintiff,  he  deliv- 
ered about  5,700  bushels  ot  wheat  to  the 
defendant,  and  had  received  payments  at 
different  times  aggregating  $2,650.16,  and 
that  the  grain  sold  amounted  to  $2,655.45, 
BO  that,  according  to  his  own  evidence  In 
the  first  instance,  he  had  been  paid  tor  his 
fcraitt.  The  prndaction  of  a  check  tor 
$361.50  and  a  draft  for  $500,  with  the  plain- 
tiff's indorsempnts  seemed  to  confirm  the 
defendant  In  its  position.  This  matter, 
however,  was  explained  to  the  apparant 
satisfaction  of  the  Jury.  It  was  shown 
that  the  plaintiff  had  sold  a  lot  ot  wheat 
and  oats  which  be  bad  received  from 
some  of  hie  neighbors,  and  It  had  been  de- 
livered to  the  defendant,  and  paid  for  by 
a  draft  for  $500  and  a  cbecli  given  by  Buck 
upon  a  local  bank  In  Jewell  City  for 
$3ttl.50,  and  bad  no  connection  with  frain 
sued  for;  and  having  been  settled  for,  had 
doabtlees  passed  out  ot  the  mind  of  the 

glalntUt  oDtli  the  transaction  was  recalled 
y  the  production  of  the  draft  and  check. 
The  plaintiff  in  error  i:alls  attention  to 
the  Inconsistency  between  the  answers  to 
qaestions  numbered  4  and  6  and  the  an- 
swer to  No.  7  of  plaintiff's  series  of  ques- 
tions. We  think  the  answers  can  be  very 
easily  reconciled  by  the  fact  that  they  re- 
ferred to  two  different  salm. — 4  and  6  bad 
reference  to  the  wheat  which  had  been 
sold  and  settled  for,  and  T  related  to  the 
last  wheat  delivered.  Keeping  In  mind 
the  two  transactions,  wlilch  were  sepa- 
rate and  distinct  sales,  wo  think  there  Is 
some  evidence  to  support  the  series  ot 
special  findings  submitted  by  the  plaiutitf, 
and  that  they  are  not  inconsistent.  The 
findings  in  the  defendant's  series  ol  ques- 
tions and  answers  plaintiff  In  error  claims 
are  equally  wrong,  and  says  that  No.  8 
finds  this  wheat  not  Interior  to  No.  2,  and 
calls  our  attenion  to  the  evidence  in  re- 
gard to  the  official  Inspection  at  Atchi- 
son. The  finding  was  as  follows:  "Was 
the  wheat  sued  for  in  this  action  greatly 
inferior  in  quality  to  that  contracted  by 
the  plaintiff  to  be  delivered  to  defendant? 
Answer.  No."  This  finding  is  not  subject 
to  the  objection  made  by  the  plaintiff  In 
error.  Objection  Is  made  to  the  fourth 
finding,  that  Atchison  Inspection  wan  not 
Intended,  and  the  argument  is  nrged  that 
Buck  had  received  1,5^  bushels  of  wheat 
upon  bis  own  Inspection,  and  counsel  ask 
why  was  the  grain  lnspe(,-ted  In  Atchison, 
if  it  was  not  to  be  delivered  there.  The 
claim  of  the  plaintiff  was  that  the  Inspec- 
tion and  deliTery  was  at  Jewell  City>  and 


the  defendant  insisted  that  the  contract 
called  for  Atchison  delivery  and  inspec- 
tion. The  Jury  found  with  the  plaintiff, 
and  there  was  evidence  to  support  thefind- 
ing.  We  have  carefully  examined  the  evi- 
dence bearing  upon  the  other  special  find- 
ings complained  of,  and.  without  mention- 
ing each  specially,  we  think  the\  are  not 
subject  to  the  strictures  placed  upon  thent 
by  counsel,  and  are  not  unsupported  by 
evidence.  The  next  complaint  of  counsel 
is  thR  Jury's  refusal  to  answer  this  special 
question:  "Did  the  dtfendant  In  good 
faith  cause  the  wheat,  the  subject  of  this 
action,  to  be  inspected,  and  thereafter 
make  disposition  of  the  same?  Answer. 
Unable  to  say."  So  objection  was  made 
to  the  answer  when  the  jury  returned 
with  the  general  verdict,  and  the  error 
cannot  now  be  considered.  Arthur  v. 
Wallace,  S  Kan,  267;  Ball  way  Co.  v. 
Pointer,  14  Kan.  53. 

Our  attention  is  next  called  to  the  gen- 
eral charge  of  the  court,  and  complaint  Is 
made  that  It  is  misleading,  particularly 
instructions  numbered  6  and  7.  In  these 
instructions  the  court  said  to  the  Jury 
that  if  tbeyfound  that  the  agent  bad  such 
authority,  and  made  the  contract  as  al- 
leged by  plaintiff  and  stated  in  the  first  of 
the  instrui^tlons,  then  the  plaintiff  would 
be  entitled  to  recover  the  difference  be- 
tween the  aggregate  amonnt  of  wheat  so 
delivered  under  the  contract  and  the 
amount  paid  thereon,  not  exceeding 
$672.06,  with  7  per  cRUt.  interest  from  tlie 
time  ot  the  delivery  at -lewelHIty;  that 
if  they  should  find  that  the  contract  was 
made  between  the  plaintiff  and  defoidant. 
as  stated  In  the  first  and  sixth  instruc- 
tions, it  would  not  be  necessary  fur  them 
to  consider  the  coDnter.ciaim  of  the  de- 
fendant. The  delivery  of  the  wheat  was 
admitted,  and  there  was  no  controversy 
over  the  amount.  We  see  no  error  in 
these  Instructions,  taken  in  connection 
with  the  hal  ence  of  the  charge.  **  Instruc- 
tions should  be  read  and  construed  in  con- 
nection withone  another  and  as  a  whole, 
and  where  detached  sentences  which, 
standing  alone,  might  seem  inaccurate, 
are  so  qualified  by  othei-  portions  of  the 
charge  as  to  fully  state  the  law  of  the 
case,  and  not  calculated  to  mislead,  they 
afford  no  ground  for  reversal. "  Ballroad 
Co.  V.  Andrews,  41  Kan.  883,  21  Pac.  Rep. 
276. 

4.  The  last  assignment  of  error  urged  Is 
the  misconduct  of  the  jury.  This  claim  Is 
supported  by  the  affidavits  of  two  of  the 
members  ot  the  corporation  as  to  what 
one  of  the  jurors  told  them  after  the  trial 
had  been  concluded  and  the  Jury  dis- 
charged. Statements  made  by  ujuror  after 
the  trial, and  notunder  oath. are  not  com- 
petent evidence.  They  would  simply  be 
hearsay,  and,  when  the  testimony  of  the  ju- 
ryman himself  Is  not  offered,  should  nut 
be  considered.  Sbarpe  v.  Williams,  41 
Kan.  66,  20  Pac.  Rep.  497;  aottlelb  t.  Jas- 
per, 27  Kan.  770.  We  recommend  an  af- 
firmance of  the  Judgment. 

Pev  Crsiau.  It  is  80  ordered;  all  the 
justices  concurring. 
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(45  Kui.  ras) 

Cadt  Case. 
(Su/prtnne  Court  of  Kansas.  April  U,  1891.) 

EXBHPLAttT  DaMLQKB. 

Haloae  T.  Murphy,  a  Kaa.  25U;  Wile^  v. 
Eaokok,  6  Kac.  94, — aaa  other  similar  deoisions 
of  this  court,  holding  that,  whenever  the  ele- 
ments of  fraud,  malice,  gross  aegligmoe,  or  op- 

ftression  mingle  in  the  controversy,  the  law  al- 
owB  the  lury  to  give  what  is  called  exemplary 
or  rlndictive  damages,  followed. 
{ayUabus  by  the  Court) 

Errur  from  district  court,  Cloud  county ; 
E.  UuTCHiNso.N,  Judge. 

Deck  HotistoD  and  Kennett  A  Peck,  tor 
pltdntiff  In  error.  Palsifer  A  Alexundert 
for  defendant  in  error. 

PerCuuiam,  The  principal  questlundla- 
cuBsed  in  this  case  upon  the  argument 
was  whether  exemplary  dumaKes  ought 
to  t»e  allowed  In  any  civil  action,  and  we 
ure  asked  to  re-examine  this  question,  and 
roTerst;  the  prior  declsluns  of  this  court 
permittlne  exemplary  or  vindictive  dam- 
ages. Our  own  dnclsioiiB  for  a  loni?  time 
have  established  that,  whenever  the  ele- 
ments of  fraud,  malice,  gross  negligence, 
or  oppression  mingle  in  the  controversy, 
the  law  allows  the  Jury  to  i^ve  wliaC  is 
called  exemplary  or  vindictive  damages. 
Wecoald  not  depart  from  thl^doctrlnenow 
without  overruling  all  of  the  prior  decis- 
ions of  this  court  upon  this  subject,  and 
we  are  not  wiiling  to  do  so.  In  the  case 
of  Malone  v.  Murphy,  2  Kan.  260.  (in  1864,) 
it  was  uaid  that  "  we  would  rather  adopt 
the  compensatory  tlif>ory,  believing  It  to 
be  more  nearly  logically  correct:  bnt  the 
other  having  been  long  established,  recog- 
nized, and  acted  upon  by  enlightened 
courts,  we  are  nut  disposed  to  change  it, 
where  a  change  would  make  no  diflerence 
In  resultn.  In  giving  this  rule  to  Juries  In 
cases  the  details  and  drcamstances  of 
which  are  calculated  to  Inflame  their  pas- 
sions, the  court  should  he  very  careful  to 
indulge  in  no  loose  expi'csslons  which 
would  Indicate  that  the  feelings  of  the 
jurv  were  in  any  manner  to  influence  their 
action."  In  Wiley  v.  Keokuk,  6  Kan.  »4. 
(in  1870.)  it  was  Maid  that  "theHe  instruc- 
tluns  raise  the  question,  so  much  discussed 
ot  late  by  writers  npon  law,  as  to  whether 
such  damages  hs  are  called  'exemplary,' 
'vindictive,' or 'punitive*  ought  ever  to 
be  allowed.  We  content  ourselves  with 
following  the  current  of  authorities,  and 
de<>lde  that  the  instmctiouo  go  no  further 
than  such  authorities  warrant.  If  the 
law  is  wrong,  let  the  law-making  power 
correct  it.  The  rule,  as  laid  down  by  the 
court  below,  has  already  recetTed  the  sane* 
tion  of  this  court.  Malone  v.  Murphy,  2 
Kan.  250.  The  whole  subject  Is  discussed 
pro  and  con,  and  the  authorities  referred 

to,  in  2  Greenl.  Ev.  §  253,  and  note,  and 
sections  254.  255;  and  Sedg.  Dam.  (4th  Ed.) 
p.  533,  and  note.  And  after  all  this  dis- 
cussion the  supreme  court  of  the  United 
States  decide  the  law  as  laid  down  in  these 
iner  the  opinion  of  the  court,  well  says: 
"If  repeated  .iudicial  decisions  for  more 
than  a  century  are  to  be  received  as  the 

best  exposition  of  what  the  law  is,  the 
lueotion  will  not  admit  ol  argument.  By 


the  common  as  well  as  bythe  statute  law. 
men  are  often  punished  tor  aggravated 
misconduct  or  lawless  acts,  by  means  of 
a  civil  action,  and  the  damages  Inflicted 
by  way  of  penalty  or  punishment,  given 
to  the  party  Injured.*  We  have  no  douht 
that  such  is  the  law.  Whether  it  be  found- 
ed in  sound  reason  or  not  Is  not  so  much 
our  province  to  say  as  to  determine  if  it 
be  law.  The  writer  hereof  believes  It  to 
be  not  only  good  law,  but  founded  on 
sound  principles,  and  beneflciat  in  Its  ap- 
plication. It  often  famishes  the  only  re- 
straint upon  a  bad  man,  who  cares  little 
for  his  neighbor's  character,  hts  person, 
or  his  property.  The  party  Injum  pnr* 
sues  the  wrong-floer  to  punishment  when 
society  is  too  careless  to  do  so.**  These 
decisions  have  since  been  followed  in  the 
cases  of  Heflpy  v.  Baker,  19  Kan.  »;  Titos 
V.  Corkins,  21  Kan.  722;  Jockers  v.  Bow- 
man, 29  Kan.  109;  Wtnstead  r.  Hulme,  83 
Kan.  S68,  4  Puc.  Bep.  994,  Railway  Go.  r. 
Rice,  38  Kan.  403,  404.  16  Pac.  Rep.  Kl7; 
Clark  V.  Weir,  87  Kan.  98. 14  Pac.  Rep.  533; 
West  V.  Telegraph  Co.,  39  Kan.  93, 17  Pac. 
Rep.  807;  Manulactnring  Co.  v.  Boyce.  36 
Kan.  351,  13  Pac.  Bep.  609;  the  other 
qnestiona  discussed  are  disposed  of  by  the 
following  canes :  To wsdln  v.  Nutt,  19 Kan. 
282:  nty  of  Wyandotte  v.  Slbson,  25  Kan. 
242;  Rose  v.  Hayden,  85  Kan.  107, 10  Pac. 
Rep.  554,  and  casen  there  cited;  Reiley  T. 
Haynes,  38  Kan.  262.1(1  Pac.  Rep. 440;  Bry< 
an  v.McNaiighton,3S  Kan. 98, 16  Pac.  Reo. 
57;  Woods  V.  Hamilton, 89  Kan. 70,17  Pac. 
Rep.  335.  The  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Juaticcs 
concurring. 


(iSKan-ST) 

BRii»:HeK  V.  Ireland  et  ah 
(Supreme  Court  of  Kamaa.   April  11,  ISSl.) 

FOUECLOaURE  OP  MORTOAGBS  —  SaLB  OV  LaXS— 
JCDGMENT  AGAINST  VeSHEE. 

1,  Where  an  actioa  is  commenced  upon  a 
note  and  to  foreclose  a  mortage  on  real  property 
^iven  to  secure  the  noUi,  and  the  morti^agorB  an 
made  parties  defendant,  and  they  file  an  answer 
or  croEts -petition  alleging  that  one  B.,  who  is  not 
referred  to  or  mentioned  in  the  petition,  has  pur- 
chased the  real  property  and  assumed  the  pay- 
meal  of  the  mortgage,  and  subsequently,  upon 
the  prfvclpe  of  the  defendants,  B.  Is  personaUy 
served  with  a  summons  In  the  case  reqniriag  tdm 
to  answer  the  petition  on  file,  it  lit  error  ior  the 
court,  in  his  absence,  and  without  any  pleadings 
having  been  filed  by  him,  to  render  against  him 
a  personal  judgment,  when  the  petition  does  not 
state  any  cause  ot  action  against  him,  or  mentloa 
or  i-cfer  to  him. 

2.  The  case  of  Kimball  v.  Connor,  8  Kan. 
414,  distinguished. 

(SylUihus  by  the  Court.) 

Error  from  district  court,  Lyon  connty; 

Chart.r:b  B.  Graves,  Judge. 
C.  N.  Sterry,  for  plaintiff  in  error.  KeU 
logg&  Sedgwick,  for  defendant  In  error. 

HoRTON,  C.  J.  On  the  26th  day  of  March, 
1888,  A.  C.  Ireland  filed  his  petition  in 
foreclosure  against  C.  V  UolmeH,  Olive 
P.  Holmes,  E.  N.  Evans,  and  Mary  M. 
Evans,  to  recover  the  num  of  9450  upon  a 
promissory  note  executed  by  C.V.  Holmes 
to  him,  and  asking  to  foreclose  a  mort- 
gage given  by  C.  V.  and  Olive  P.  Holmes 
to  secure  the  note.  The  petition  alleged 
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th&t  the  defendantB  E.  N.  Erana  SDd  Mary 
M.Evans  bad  some  Inferior,  adTerse  Inter- 
est In  the  mortea^ed  premises.  A  Bom- 
mona  waa  Issneu  on  the  petition  and  per- 
■onaUy  aerred  apon  eaeb  defendant.  On 
thelfft  of  April,  im,  the  deiendanta  C.  V. 
and  OHve  P.  Holmes  filed  In  the  canae  an 
anawer  and  nrosa- petition.  The  answer, 
anionx  other  thlnss,  allied  that  on  the 
23d  day  of  January,  1887,  C.  V.  Hulmes 
and  wife  executed  and  delivered  to  B.  A. 
Beecber  a  oonveyanee  of  tbe  mortgaged 
premiaeH;  that.aaa  part  of  theeonalder- 
atlon  lor  the  conveyance,  E.  A.  Beecber  aa- 
aomed  and  agreed  with  them  to  pay  the 
nute  or  Indebtedoeae  seen  red  by  the  mort- 
KBig9.  At  tbe  May,  18S8,  term  of  tbe  court, 
an  order  waa  made  for  E.  A.  Beecher  to 
be  made  a  party  defendant,. and  on  the  saine 
day  a  prtedpe  lor  a  anmmona  was  filed  by 
the  attorney  for  the  defmdant  C.  V. 
Holmu,  and  on  tlila  prmeipe  a  anmmona 
waa  laaned,  which  waa  served  npou  £.  A. 
Beecber  pemonally.  and  which  required 
blm  to  anawerthepetltlon  of  the  plalnltlff. 
At  the  September,  1888,  term  of  tbe  court, 
without  any  aatendmeut  to  tbe  petition, 
and  without  Si.  A.  Beecher  having  ever 
appeared.  A.  C.  Ireland  recovered  Judg- 
ment agalnat  £.  A.  Beecber  and  C.  V. 
Holmea  for  tbe  eum  of  $510,  and  obtained 
a  decree  to  sell  the  mortgaged  property, 
and  to  make  any  deficiency  off  the 
property  of  E.  A.  Beecber.  Atterwarda, 
and  at  tbeaame  terra  of  thecourt,Beecher 
appeared  eppcially,  and  moved  to  eetthe 
Judgment  aside.  This  motion  was  over- 
mled,  and  be  brings  tbe  case  here.  Tbe 
petlton  which  E.  A.  Beecher  was  required 
to  answer  by  tbe  summons  personally 
served  upon  him  did  not  contain  his  name, 
nor  were  there  any  allegattona  therein 
anfficlent  to  auataiu  or  uphold  any  person- 
al Judgment  agalnat  blm.  Short  v.  Noou- 
er.  16  ]£an.  220:  Neltsel  v.  Huuter,  19  Kan. 
2£1.  It  waa  therefore  error  for  the  court, 
aa  to  Beecher,  to  do  more  than  render  a 
decree  for  the  foreclosure  of  the  mortgage, 
and  a  sale  thereof  to  satlKfy  the  Judgment, 
coats,  and  expenses.  Counsel  for  tbeplain- 
tlfl  below  cite  Kimball  v.  Connor,  8  Kan. 
414,  and  allege  under  that  decision  that 
Beecher  was  required  to  take  notice  of  all 
tbe  pleadings  on  file  at  the  date  of  the 
iasnance  of  the  aummoneserved  upon  him. 
In  that  case  It  was  decided  that,  when  tbe 
orlffinal  snmmons  Is  served  upon  a  de- 
fendant, he  is  In  court  for  every  purpose 
connected  with  tbe  action,  and  la  bound  to 
takenotlce  of  everysabseqaent  step  taken 
therein.  It  was  further  held  In  the  case 
that  the  defendant,  having  been  served 
with  a  snmmons  to  answer  the  petition, 
was  bouud  to  notice  the  answer  or  cross- 
petition  subsequently  filed  by  a  co-def'^nd- 
ant.  This  case  Is  somewhat  dlRerent. 
The  defendant  was  called  npon  to  an- 
swer a  petition  which  did  not  state  any 
cause  of  action  against  him  or  refer  to  him 
in  any  way.  and  no  subsequent  answer 
or  croBs-petition  was  «led  after  the  Issu- 
ance of  the  Bummona  served  upon  him.  It 
was  admitted  on  the  hearing  of  hia  mo- 
tion that  the  drfendant  B.  N.  Evans,  at 
tbe  commeneement  of  the  action  and  dur- 
ing ita  pendency,  was  tbe  owner  of  the 
mortgaged  premises  by  purchase  from 
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Beecber,  subject  to  tbe  mortgage.  Tbere< 
fore,  If  the  petition  had  alleg^  tbese  facts 
or  any  cause  of  action  against  Beecher,  or 
If  bis  attention  bad  been  called  to  the  au- 
swer  or  cross-petitloa  of  G.  V.  and  Olive  P. 
Uolraes  by  anysnbseqnent  order  or  notice 
personally  served  upon  blm,  be  could  have 
bad  the  Judgment  rendered  so  as  to  have 
made  Evans  personally  liable  before  ex- 
ecutlon  eitnld  lasue  against  either  blmiielf 
or  the  Holmeses.  We  have  already  held  in 
several  cases  that.  If  a  d^endant  has  been 
personally  served  with  a  summons,  idle 
petition  cannot  be  materially  changed 
without  notice  when  the  defendant  is  in 
default  or  is  absent.  Halgbt  v.  Schuck, 
6  Kan.  102;  Alvey  v.  Wilson,  9  Kan.  401; 
Railroad  Co.  v.  Van  BIper,  19  Kan.  ftl7.. 
We  are  unwilling  to  extend  the  case  of 
Kimball  v.  Connor,  3  Kan.  414,  and  there- 
fore think  tiiat  the  trial  court  committed 
error  in  rendering  a  personal  Judgment 
agalnat  Beecher,  In  view  of  all  tbe  circum- 
stances attending  thia  case.  Tbe  judg- 
ment of  the  district  court  will  be  reversed, 
and  cause  remanded  for  further  proceed- 
ings.  All  the  justices  concurring. 

  (46  Ktn.  U7) 

NORDHARE  et  nx.  V.  Ntbtbom. 
(Supreme  Court  of  Kamoi.   April  11»  18B1.) 
ApnuL, — JOKiSDionoHAL  Ahodst. 
No  appeal  lies  from  the  Judgmeat  of  a  ]U8 ' 
Uoe  of  the  peace  in  an  action  of  replevin  tried 
with  a  Jury,  where  the  value  of  the  property  re- 

filevied,  and  the  amount  claimed  aa  damages  for 
ts  detention,  taken  together,  do  not  ezoeod  the 
sum  of  tUO. 
{Sullabm  lay  the  Court.) 

Error  from  dlstrlctcourt.  Republic  eoon- 
ty;  E,  Hutchinson,  Juage. 

A.  D.  WtJsoD,  for  plaintiffs  In  error.  A, 
B  H'i/der,  for  defendant  In  error. 

Johnston,  J.  This  was  an  action  of  re* 
plevla,  brought  by  Oust.  Nystrom  belore 
a  justice  of  tbe  peace,  for  the  recovery  of 
personal  prupertyfrom  Charles  Nurdmark 
aad  Mrs.  Charles  Nordmark,  which  was 
described  by  blm  as  follows:  "  Four  old 
turkeys,  (one  gobbler  and  three  bens.)  of 
tbe  value  of  76  cents  each ;  twenty  young 
turkeys,  of  the  value  of  40  cents  each ;  and 
all  of  the  aggregate  value  ol  f  11."  He  al- 
leged that  tbe  property  was  wrongfully 
detained  from  him.  and  that  tbe  damage 
for  the  wrongful  detention  was  f8.  Tbe 
property  waa  taken  by  an  officer  npon  an 
order  of  delivery,  but  was  returned  to  the 
defendants  below  npon  the  execution  of  a 
redelivery  bond.  The  cause  was  tried 
with  a  Jury,  and  a  verdict  was  rendered  In 
favor  of  tbe  plaintiff,  Nystrom. fiuding  the 
right  of  property  in  him,  and  that  the  val- 
ue of  the  eamo  was  $11,  aud  assesited  bla 
damages  for  Illegal  detention  at  60  cents. 
Judgment  waa  rendered  upon  the  verdict, 
and  an  appeal  was  taken  by  the  Nord- 
marks  to  the  district  court.  There  a  mo- 
tion waa  made  to  dismiss  the  appeal,  up- 
on the  ground  that  tbe  cause  had  been 
tried  by  a  jury,  and  that  the  amount  in- 
volved did  not  exceed  f20.  This  motion 
was  sustained  and  tbe  appeal  dlemiBsed, 
and  this  ruling  Is  assigned  for  error. 

Did  an  appeal  lie  from  the  judgment  of 
the  Justice  of  the  peace,  which  was  that 
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the  plalntitTwau  entitled  to  the  poBsesslon 
of  the  property,  or  tbe  aum  of  fU,  tbe 
value  thereof,  In  case  a  retam  conld  Dot 
be  made,  and  that  he  recover  tbeanni  of 
60  cents  as  damasen  lor  illegal  detention? 
TheJostlceB*  Code  (section  120)  provides 
for  an  appeal  from  the  final  Judgment;  of  a 
jutttlce  of  the  pf.-ace  in  all  cauee  except 
where  it  ie  otherwise  Bpeclally  providetl. 
Then  section  132  of  the  act  provides  that 
no  appeal  shall  be  allowed  "in  Jury  trials 
where  neither  party  claims  In  his  bill  of 
particulars  a  aum  exceedlnic  $20. "  It  is 
claimed  that  the  action  of  replevin  dora 
not  come  vkrlthln  the  provision  quoted,  be- 
cause the  primary  thing  in  queKtioti  Is  the 
iwovery  of  poasesBlon,  and  not  the  value 
of  the  property  or  the  damages  for  Ita  de- 
tention. While  tbe  gist  of  a  replevin  ac- 
tion is  the  wrongfol  detention,  and  the 
purpose  la  to  obtain  the  return  of  the 

groperty,  or,  In  case  a  return  cannot  be 
ad,  a  recovery  of  the  value  of  the  same, 
together  with  damages  for  the  wrongful 
detention, yet  It  is  essential  that  the  value 
of  the  propLTty  in  controversy  sliould  be 
stated.  It  ia  expressly  provided  that  the 
action  shall  not  be  brought  until  an  affi- 
davit ts  filed,  containing,  among  other 
statements,  the  actual  value  of  the  prop 
erty;  and,  when  several  articles  are 
claimed,  the  value  of  each  article  shull  be 
stated  a%  nearly  as  practicable.  Section 
56.  In  this  way  the  amount  tn  contro- 
versy or  which  is  claimed  by  the  plaintiff 
Is  disclosed.  The  affidavit  may  s^and  and 
be  treated  as  the  bill  of  particulars,  and 
Kerve  as  the  pleading  under  which  proof  is 
offered ;  and  it  is  also  provided  that  the 
value  of  the  proparty  stated  in  the  affida- 
vit shall  fix  the  Jurisdiction  of  the  Justice 
as  far  as  such  value  Is  concerned.  Section 
(12.  Where  the  property  has  been  delivered 
to  the  plaintiff,  and  he  falls  to  prosecute 
his  action  to  final  judgment,  the  defend- 
ant may  have  a  Jury  impaneled  to  Inquire 
into  the  riglit  of  property,  and  his  right  of 
possession  to  the  property  taken;  and  If 
satisfied  that  the  defendant  was  entitled 
to  tlie  property  at  the  commencement  of 
the  action,  oris  entitled  to  the  possession 
at  such  time,  they  shall  dnd  accordingly, 
and  further  Und  the  value  of  such  pro^ior- 
ty,  or  the  value  of  the  poaaeaslon  thereof, 
and  also  damages  for  withholding  the 
same.  Section  63.  It  is  further  provided 
that  In  all  cases  where  the  property  has 
been  delivered  to  theplaintlff.and  the  jury 
shall  find  for  the  defendant,  either  that  he 
had  the  ri^ht  of  property  or  tbe  right  of 
possession,  they  shall  also  find  the  value 
of  the  property  or  the  value  of  the  posses- 
sion, (section  and  the  judgment  In 
such  case  shall  be  for  the  return  of  tbe 
property,  or  for  the  value  thereof,  or  tlie 
value  of  the  possession  of  the  same,  in 
case  a  return  cannot  be  bad,  and  for  dam- 
ages and  costs,  (section  65.)  Then,  again. 
**  when  the  property  claimed  has  not  been 
taken,  the  action  may  proceed  aa  one  for 
damages  only,  and  the  plaintiff  ahall  be 
entitled  to  such  damages  us  may  he  right 
and  proper."  Section  67.  When  an  ac- 
tion le  brought  by  a  mortgagee  to  recover 
chattels  given  by  him  as  security,  only  the 
amount  of  his  special  interest  is  involved 
in  the  controversy,  and  the  payment  of 


the  amount  by  the  mortgagor  or  other  in- 
terested person  discharges  the  lien  and  de- 
feats the  right  of  pnsseaalon.  It  will  thufi 
be  seen  that  the  value  of  the  property  in 
controversy  Is  a  leading  consideration 
from  the  inceptioa  of  the  action  of  replev- 
in until  tbe  rendition  of  the  final  Judg- 
ment, and  in  some  cases  It  is  the  primary 
thing  In  dispute.  The  amount  claimed,  or 
the  value  of  that  which  is  claimed,  is 
shown  throughout  by  tbe  pleadings  and 
proceedings:  and  we  are  Inclined  tutbe 
opinion  that  the  action  comes  talHy  -with- 
in the  spirit  and  purpose  of  the  provision 
limiting  appeals  where  the  amount  In  con- 
troversy is  uot  more  than  $20,  and  there 
has  been  a  Jury  trial.  This  question  has 
been  suggested,  but  never  decided,  by  this 
court.  Millerv.  Bogart,  19Kan.ll7.  The 
case  of  Martin  v.  Armstrong.  12  Ohio  St. 
548,  Is  referred  to  as  an  anthorlty  In  favor 
of  the  right  of  appeal :  bot  tbe  Ohio  Code, 
under  which  the  decision  was  made,  does 
not  require  a  statement  of  the  value  of  the 
property  tn  the  afildavlt  for  replevin,  and 
this  omission  Is  one  ol  tbe  principal  con- 
siderations upon  which  the  decision  rests. 
In  Kansas,  as  we  have  seen,  the  value  of 
the  property  must  be  stated  in  the  affida- 
vit, and  this  affidavit  may  stand  aa  the 
pleading  in  the  case.  Under  a  somewhat 
similar  provision  limiting  appeals  In  Ver- 
mont, it  was  held  that  tbe  value  of  the 
property  replevied,  together  with  the 
damages  demanded  for  Its  taking  and  de- 
tention, is  the  amonnt  in  controversy, 
which  deteiiulnea  the  right  of  appeal,  and 
that,  where  the  aum  of  these  did  not  ex- 
ceed $20,  the  action  was  not  appealable. 
Visk  v.  Wallace,  51  Vt.  418;  Andrews  v. 
Baker,  59  Vt.  fi56, 10  Atl  Rep.  4m.  See,  al- 
so, Cobbey.  Rep.  §  1346.  The  amount  in 
controversy  In  the  present  case  was  $19. 
being  the  value  of  the  property,  which  was 
$11.  and  the  damages  claimed,  which  was 
$8;  and  therefore  the  court  correctly  rnled 
that  the  case  was  not  appealable.  The 
judgment  dismlasing  the  api>eal  will  be 
affirmed.  All  the  Juatlcea  concurring. 

  f«  Kan.  73) 

Hazi.rton'  et  ah  v  Rbrd  et  al. 
{Supreme  Court  of  Kansas.    Auril  11,  189L) 
Wills— Rbvooation. 
It  may  be  laid  down  as  a  general  ml«  that 
a  written  instrumeut  which  discloses  the  inten- 
tloii  of  the  maker  respecting?  the  postbuiuous  des- 
tination of  bia  property,  and  wbich  is  not  to  op- 
crate  until  after  his  death,  is  testamentary  in  its 
character,  and  not  a  deed  or  contract,  and  may 
be  revoked.   Beed  v.  Haileton,  87  Kan.  821,  15 
Pae.  Rep.  177. 
(SuUabus  by  fAe  Court.) 

Error  from  district  court.  Ottawa  coun- 
ty; M.  B.  Nicholson.  Judge. 

Garver  &  Boud,  for  plalntlfTa  In  error. 
R.  R.  Rees  and  W.  E,  RIcharda,  for  defend- 
ants in  error. 

UoRTOK,  C.  J.  This  was  an  action 

brought  In  the  court  below  by  the  widow 
and  minor  children  of  John  Hazleton,  de- 
ceased, against  James  C.  Heed, executor  of 
the  last  will  of  Henry  RicKet,  deceased, 
and  other  parties,  to  enforce  an  alleged 
contract  for  the  ccmveyanceof  certain  real 
estate  executed  on  tbe  9th  of  March,  1SS3, 
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by  John  Hazleton  and  Henry  RIcket. 
Henry  Ricket  died  on  the  15th  of  Septem- 
ber. 18K3.  John  Hasleton  died  on  the  Utb 
bf  April,  1K88.  Upon  the  part  ot  the  plaln- 
tms  It  iB  claimed  that,  within  the  terms  of 
thu  contract,  Blcket  was  under  obllsatlon 
to  make  such  proTislonebydeed  or  will  ae 
would  vest  the  title  to  the  land  In  Hazle- 
ton ;  that  the  meremethod  or  form  adopt- 
ed  tor  this  purpose  cannot  be  held  to  be 
material,  eo  that  the  Intention  ot  the  par- 
ties is  carried  oat;  that  it  la  the  daty  of 
the  court  to  ascertain  the  Intention  of  the 
parties  wtth  reference  to  tbe  snb]ect-mat- 
ter  o<  tbdr  agreement,  when  that  can  be 
done;  that  It  was  the  Intention  of  both 
Bicket  and  Hazleton  that  the  land  shoald 
become  the  property  ot  the  latter  upon 
the  former's  death ;  and  therefore  that  the 
dlstilct  conrt  erred  In  sustalulns  the  de- 
murrer oi  the  detoDdants,  upon  the  ground 
that  the  petition  did  not  state  sufficient 
facts  to  constitnte  a  canse  ot  action.  The 
written  memorandum  of  the  alleged  con- 
tract was  under  consideration  by  this 
court  In  the  case  of  Reed  t.  Hazleton,  37 
Kan.  S21. 15  Pae.  Rep.  177.  The  facts  of 
tbls  case,  together  with  a  copy  ol  the 
mpiQorandam,  are  recited  In  fall  In  the 
foreKoIng  case,  and  need  not  be  repeated 
here.  In  the  former  opinion  handerl  down 
it  was  said:  "Under  the  view  which  we 
take  of  tbls  Instrument,  It  will  be  unneces- 
sary to  examine  the  nature  of  a  contract 
of  bargain  and  sale,  and  a  covenant  to 
stand  seised  to  the  use  of  the  grantee, 
which  are  discussed  In  the  briefs  filed  in 
this  action.  We  believe  that  It  ought  not 
t«  be  placed  in  either  of  thofte  rlanses  of 
convey  ances.  •  •  •  This  article  of  agree- 
ment does  not  contain  any  of  the  usual 
operative  words  of  a  conveyance,  with 
the  possible  exception  of  this  clause:  *  Aft* 
er  the  death  of  said  Henry  Bicket,  of  the 
first  party,  the  right  and  title  of  the 
land  In  question  shall  vest  in  thesald  John 
Hazleton,  of  the  second  party,'  That  pro- 
vision has  no  present  operation,  and  could 
be  revoked  hy  the  grantor  at  any  time. 
It  was  testamentary.  •  •  •  Tlie  old 
man  wisely  kept  pussessltm  and  control 
of  hte  home,  to  prepare  for  the  possible 
change  In  the  feelings  ot  himself  and  Ha* 
sleton.  Hazleton  was  not  without  re- 
course If  be  had  performed  servicea  for 
which  he  had  not  been  paid.  He  could 
have  presented  his  claim  against  the  es- 
tate, and  the  courts  were  open  to  aid  him 
in  obtaining  his  daee."  TMb  disposes  of 
the  case.  In  Turner  v.  Seott,  51  Pa.  St. 
120,  on  the  2Sd  of  November,  1849.  the  fa- 
ther, John  Seott,  executed  an  Instrument 
Co  his  sou,  John  W.  Scott,  purporting  to 
convey  his  farm.  The  consideration  for 
the  execution  of  the  Instrument  was  the 
natural  love  and  affection  which  the  fa- 
ther had  for  his  son.  and  also  an  agree- 
ment  from  thenon  that  he  was  to  live  with 
the  father,  assist  him  in  his  work  on  the 
land,  and  maintain  the  mother  during  her 
natural  life,  if  she  survived  her  husband. 
The  instrument  contaleed  the  following 
provisions:  ''Excepting  and  reserving, 
nevertheless,  the  entire  use  and  possession 
of  Raid  premises,  unto  the  said  John  Scott 
and  bis  asslinis,  for  and  during  the  term 
of  bis  natural  life;  and  this  conveyance  In 


no  way  to  take  effect  nntll  after  the  de- 
cease of  the  said  John  Scott,  the  grantor. " 
The  son  commenced  to  live  with  his  father 
upon  the  land  mentioned  in  the  instru- 
ment, but  after  a  time  they  quarreled. 
The  father  turned  the  son  out,  and  on  the 
26th  of  February,  1861,  made  a  will  revok- 
ing the  instrument  executed  to  his  son, 
which  bad  been  put  upon  record  In  the 
proper  county.  The  chief  Justice  ot  the 
conrt,  in  construing  the  written  instru- 
ment from  John  Scott  to  bis  son,  John 
W.Scott, said:  **We  see  nothing  in  the 
covenant  ot -warranty  to  change  our  con- 
struction ot  the  operative  words  of  the 
grant.  As  these  words  were  expressly 
limited  to  take  effect  only  after  the  death 
of  the  grantor,  they  were  necessarily  re- 
vokable  words.  The  doctrine  of  the  cases 
Is  that,  whatever  tbe  form  ol  the  Inatm- 
ment.  If  it  vest  no  present  interest,  but 
only  appoints  what  Is  to  be  doue  after 
the  death  ot  tbe  maker.  It  is  a  testament- 
ary Instrument.  It  signlQes  nothing  that 
the  parties  meant  to  make  a  deed  Instead 
of  a  will.  If  they  have  used  language 
which  the  law  holds  to  be  testamentary, 
their  Intention  Is  to  be  gathered  from  the 
legal  Import  of  the  words  they  have  em- 
ployed, for  all  parties  must  be  Judged  by 
tbe  legal  meaning  of  their  words."  In 
Leaver  v.  Gauss,  (Iowa,)  17  N.  W.  Rep. 
5ii2.  Leaver  and  wife  executed  to  Gauss  an 
instrument  somewhat  iu  the  form  of  a 
deed,  but  It  was  provided  therein  that  It 
should  take  effect  only  after  the  death  of 
hlmseir  and  wife.  It  Is  claimed  that  a 
valuable  considefaiion  was  paid  therefor 
by  Qaues.  One  of  the  provisions  of  tbe 
written  instrument  was  "that  the  grantee 
is  to  take  no  eNtate  during  the  lives  of  the 
Krantors."  In  that  case  it  was  held  that 
"a  deed  which  rettites.  as  one  of  its  ex- 
press provisions,  that 'the  i^rantee  is  to 
take  no  estatednrluK  thellves  of  the  gran- 
tors,* is  testamentary  in  its  character, 
and.  even  if  consideration  was  paid  for  it, 
may  be  revoked ;  no  present  estate  subject 
to  a  life-estate  being  created  thereby. "  In 
Sperber  v.  Balster,  66  Ga.  817,  Angnst 
Kohler  executed  a  written  instrument 
purporting  to  convey  to  Sophestina  Sper- 
ber  650  acres  ot  land,  In  consideration  of 
services  rendered  him  by  Sophestina  as  a 
nnrse.  The  instrument  provided  "that  It 
should  have  full  effect  at  bis  death."  Tbe 
chief  JoBtlce  of  the  court  said  In  that  case 
that  "it  Is  wholly  unnecessary  to  cite 
cases  or  Invoke  precedents  In  construing 
a  paper  like  this,  with  a  view  to  get  at 
hta  meaning  In  respect  to  tbe  time  when 
be  Intended  title,  ri^ht,  property,  to  pass 
out  of  himHelf  into  the  object  of  hie  boun-* 
ty.  It  Is  enough  to  lay  down  the  univer- 
sal principle,  embodied  in  our  Code,  §  2395, 
which  is  In  these  words:  'No  particular 
form  of  words  Is  necessary  to  constitute  a 
will;  and  In  all  cases,  to  determine  tbe 
character  ot  an  Instrument,  whether  It  is 
testamentary  or  not,  the  test  is  tbe  Inten- 
tloQ  of  tbe  maker,  from  the  whole  Instru- 
ment, read  In  the  light  of  the  surrounding 
circumstances.  It  such  intention  betocon- 
vey  a  present  estate,  though  the  posses- 
sion he  postponed  until  after  his  death, 
tbe  Instrument  la  a  deed :  U  the  Intention 
be  to  convey  an  Interest  aocrnlng  and 
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having  pffect  only  after  Mb  death,  ft  la  a 
will.'  80  reading  tbiB  Instrument,  we 
constrae  It  to  be  clearly  a  will;  at  all 
events,  we  all  hold  that  BQch  Is  the  better 
letfal  view  of  It."  In  Kinnebrew  t.  Klnne- 
brew,  35  Ala.  628,  It  was  decldeil  that  **  an 
Instrament  under  seal.  In  form  a  deed  of 
gift,  by  which  the  fcrantor,  In  considera- 
tion of  the  natural  love  and  affection  for 
the  grantee,  who  was  his  grandson,  and 
the  present  payment  of  five  dollars  by  the 
grantee,  conveys  to  the  latter,  by  the 
words  'do  b}  these  preaeiifaB  give  and 
grant*  a  slave, 'and  fifteen  bondred  dol- 
lars in  cash,  to  be  paid  to  him  out  of  my 
[grantor's]  estate  at  my  death,  by  my  ex- 
ecutor or  administrator,'  held  a  deed  of 
gift  as  to  the  slave,  but  as  to  the  money  a 
purely  voluntary  executory  trust,  which 
a  conrt  of  equity  would  not  enforce  as  an 
iostrnment  toter  vivos,  but  which  was 
valid  and  operative  as  a  will."  On  the 
part  of  The  plaintilf  counsel  refer  with 
great  confidence  to  the  case  of  Sutton  v. 
Uaydon,  62  Mo.  10],  In  that  case  an  ar- 
rangement was  made  by  Mrs.  Green  with 
her  brother  to  take  his  daughter,  her  own 
nleve  and  godchild,  and  make  her  her  heir  at 
het  (Mra.  Qreen's)  death.  Subsequently 
she  promised  that  it  the  niece  would  come 
and  live  with  her.  (Mrs.  Green.)  and  would 
be  a  daughter  to  her  and  nurse  and  take 
care  of  her  the  remainder  of  her  lite,  all 
that  she  had  should  be  hers  (the  niece's) 
at  her  (Mrs.  Green's)  death.  The  niece, 
Nancy  A.  Sutton,  accepted  the  otter,  and, 
relying  upon  the  promises  of  her  aunt,  en- 
tered into  her  services,  and  conttnned  with 
her  about  15  years.  Mrs.  Green  failed  to 
make  any  deed  or  will,  and  died  intestate. 
In  that  case  the  court  held  that  a  specific 

Sprlormance  of  the  agreement  of  Mrs. 
reen  could  be  compelled  in  equity,  and 
that  case  Is  followed  In  several  other  Mis- 
')ouri  cases.  This  case,  however,  is  quite 
dlfldrent  from  them  in  many  particulars, 
especially  In  this:  that  Hacleton  did  not 
care  for  Blcket  but  a  comparat'vety  short 
time,— from  the  1st  of  April,  18S2,  until  the 
15th  of  September,  1883,  when  R)cket  died. 
By  the  express  provisions  of  the  articles 
of  agreement,  RIcket  was  to  retain  during 
bis  Uffr-tlmefnlland  peaceable  possession  of 
all  the  land,  and  Hasletun  was  to  live  with 
Blcket,— not  Blcket  with  Huzleton,— and 
Haileton  was  to  have  no  right  or  title  in 
the  land  until  after  the  death  of  Blcket. 
The  provision  in  the  article  of  agreement 
toncernlDK  the  land  in  dlapnte  wasbeld  by 
ns  in  the  former  opinion  to  be  testament* 
aryonly.  We  adhere  to  this  ruling.  "It 
may  be  laid  down  as  a  general  rule  that 
on  instrumt^t  Intheforni nf  adeed, signed, 
sealed,  and  delivered  as  such, If  it  diHi-lotieB 
theintention  of  the  maker  respecting  the 
posthumous  destination  of  his  property, 
and  Is  not  to  operateuntU  after  his  death. 
Is  a  will,  and  not  a  deed.*  19 Cent.  Law 
J.  47. 

The  difference  between  the  cases  cited  In 
the  former  opinion  and  the  case  of  Sutton 
V.  Hayden,  supra,  ami  other  similar  cases, 
is  this:  that  in  the  former  cases  the  courts 
seem  to  think  that  the  grantees  could 
have  recovered  tor  any  claim  or  service 
which  they  could  establish,  witbont  seek- 
ing relief  Ina  court  of  equilisr;  In  the  latter 


cases  the  courts  evidently  proceeded  apoQ 
thetheory  that  the  law  furnishes  no  stand- 
ard whereby  the  value  of  such  servicra  can 
be  estimated,  and  equity  can  only  make 
an  approximation  in  that  direction  by  de< 
creelng  the  speclfle  execution  of  the  con- 
tract. In  the  Sutton*Hayden  Case  the  niece 

gave  tor  many  years  to  the  discharge  of 
er  manifold  cares,  down  to  the  period  of 
bar  aunt's  death,  an  unhesitating  and  un* 
wearied  tenderness  and  attention,  which 
are  only  t»estowetl  where  affection  prompts 
them.  In  Barkwortb  v.  Yonng,  4  Drew, 
1,  A.,  on  the  marriage  ot  bis  daughter 
with  B.,  agreed  to  leave  his  daughter  an 
equal  portion  with  his  other  children.  Of 
course.  In  such  a  case,  no  compensation 
canld  be  agreed  upon  or  established,  and 
equity  alone  could  afford  relief.  In  Rhodes 
T.  Rhodes,  S  8andf.  cb.  279,  the  services 
therein  contracted  for  could  not  and  were 
not  intended  to  becompensated  with  mon- 
ey, and  were  also  Incapable  of  computation 
by  any  pecuniary  standard.  In  this  case 
the  services  of  Hazleton  with  Blcket  were 
BO  brief,  being  only  for  about  18  months, 
that  the  value  ot  the  same  could  easily  be 
computed.  The  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Joatieee 
concurring. 

(M  Kan.  1») 

Patk  t.  Fitzhugh. 

(Swpreme  Court  ofKaTisat.  April  11,  1891.) 
Bill  ot  FABTicuLAsa  —  ScrFiciBNor — TTA^y^-""^ 

Ks&OR— -EXCBSSIVS  DAJIA8S8. 

1.  A  bill  of  particuUrs  is  not  subject  to  the 
same  degree  of  strlotDess  as  a  pleadiog  filed  in  a 
court  of  record;  It  is  sujSQcleDt  if  all  of  the  ma- 
terial facts  ore  so  stated  as  to  apprise  the  op- 
posite party  of  tbe  natare  of  the  demand  against 

The  admission  or  ezclusim  of  evidoice 
which  does  not  amount  to  ^wjudiolal  error  ia  not 
sulDclent  canse  fifraremsslM  ajndgmant  othsr- 

wise  sopported  by  evidraoe. 

8.  EvideDOt)  examined,  and  found  that  the 
verdict  of  the  ]ury  is  not  ezcessive. 
(SyUahu*  by  Oreen,  C.) 

Commissioners*  dectslon.  Error  from 
district  court,  Finney  county;  A.  J.Ab- 
bott, Judge. 

Brown,  Btenr  Jt  Cotteral,  for  plaintiff 
In  error.  Hopkins  A  Boskinson,  tor  de- 
fendant In  error. 

Qrkbn.  C.  This  was  an  action  to  re- 
cover a  commission  as  a  real-eatate  agent 
by  C.  D.  Fitzhugh  against  WlUiam  Pate 
brought  originally  in  jDstlce*B  eoart,  and 
appealed  to  the  district  court  <if  Finney 
county,  where  the  same  was  tried  b^ore 
a  Jury,  and  resulted  in  a  vi^rdlct  and  Judg- 
ment for  the  plaintiff  for  the  sumof  $76. 
The  plaintiff  In  error  asks  a  reversal  ot 
this  Judgment,  upon  the  grounds  (1)  that 
the  plaintiff's  bill  of  particulars  did  not 
state  tacts  sufflcient  to  constitute  a  cause 
of  action ;  (2)  that  the  conrt  erredtn  ez- 
cluding  certain  evidence;  (8)  la  aduttting 
certoin  statements  as  to  what  the  pur- 
chaser of  thereal  estatesald;  and  (4)  that 
the  damageR  recovered  were  excessive 
The  hill  of  particulars  Is  sufficleut.  It  al- 
legefl  an  Indebtedness;  tbat  the  doEendant 
employed  theplalntltl  tosoUcit  aenetomer 
to  purchase  a  certain  quarter  eectlon  ot 
laud  in  Finney  county;  that  ddoidant 
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afcreed  to  pay  6  per  e«nt..  or  ttaecnfitoinary 
commlssloD  for  selling  land;  that  heae- 
cured  a  customer  who  porcliaaed  the  land 
forf'2,000;  and  that  the  defendant  refused 
to  pay  the  plaintiff.  These  statements 
were  followed  with  an  allegation  that 
there  wuB  due  the  plnlntllf  on  the  sale  9100. 
We  think  the  hill  of  particulars  stated  a 
good  cause  of  action.  Pleadings  In  ac< 
tlons  beiore  justices  of  tbe  peace  are  not 
to  be  viewed  with  great  strlctneBa,  and 
mere  technical  objections  sbotild  be  disre- 
garded. Krouse  v.  Pratt,  37  Kan.  651, 16 
Pac.  Rep.  103;  Hallway  Co.  v.  Brown.  14 
Kan.  5o7;  Lobensteln  v.  McGraw,  11  Kan. 
615.  The  ruling  of  the  court  npon  the  ad- 
mission of  certain  evfdem'e,  and  admitting 
statements  that  the  purchaser  of  the  land 
inadp.  was  immatertal  error.  Tbe  state- 
ment that  Gore,  the  piirctaaser,  bad  bought 
or  traded  for  the  land,  was  admitted  by 
Pate  In  his  own  evidence,  and  this  state- 
ment made  to  the  plaintiff  became  Iraraa- 
terial,  as  It  did  not  materially  prejudice 
tbe  rights  of  tbe  defendant,  and  should 
not  cause  areveraal  of  the  case.  Cbellls 
r.  Coble,  87  Kan.  668, 15  Pac.  Rep.  606.  The 
last  error  complained  of  Is  that  the  dam- 
ages were  excessive.  Theevldenceof  other 
real-estate  ngeots  was  to  the  effect  that  5 
percent,  upon  tbe  flrat  91.000,  and  2%  per 
cent,  npon  sums  over  f 1,000,  was  the  usual 
commisBlon.  There  was  some  evidence 
that  tbe  plulutltf  only  demanded  $10,  bat 
tbe  plaintiff's  ezplanattun  ol  this  was 
that  It  was  an  offer  made  by  way  of  a 
compromise.  The  Jury  fairly  pasjjed  upon 
the  evidence,  and  returned  a  verdict  for 
975;  and  ttiere  was  evidence  to  support. 
It.  The  judgment  ol  tbe  district  conrt 
should  be  affirmed. 

PcB  Curiam.  It  la  so  ordered;  all  tbe 
just-tees  concnrring. 


(4fl  Kkn.  log) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  McGin.ms. 
(Suprane  Court  t»f  Kansas.   April  U,  1891.) 

ACnOHVOR  PERSOITAL IlVJTTRIBa — BXRUPLAItT  DaM- 
A6Re~lHJ0KI88  TO  WlFB. 

1.  In  an  action  to  reeovw  damaoes  tet  per- 
sonal injories.  tbe  negligence  established  most 
be  wanton,  wiUfal,  or  malicious,  to  Justly  puni- 
tive or  exemplary  damages. 

2.  Where  there  is  no  testimony  ahowlng  that 
the  negligence  is  so  gross  as  to  amoant  to  wan- 
tonness, and  DO  willful  or  malicious  acts  are 
proven,  actual  or  compensatory  damages,  merely, 
is  tbe  mle. 

8.  It  Is  error  to  leave  the  gneBtlon  of  puni- 
tive  or  exemplary  damages  to  UbB  Inty,  wlien 
there  is  no  testimoiv  to  wanrant  a  vwdiot  fax 
aucb  damages. 

4.  In  an  action  by  a  married  woman,  living 
with  her  hoshand,  to  recover  damages  fin*  per- 
sonal injuries,  she  cannot  recover  for  "lost  time, " 
lor  "medical  attendance,"  nor  for  "impaired  ca- 
pacity to  labor."  Her  services  belong  to  her 
Dnst>and,  and  he  mast  furnish  her  with  medicul 
attention;  hence  he  alone  suffers  pecuniary  dam- 
ages becanse  of  "loss  of  time,"  "medical  attcn- 
mm, "  and  "impaired  capacity  to  labor"  of  the 
wife,  and  the  action  for  such  damages  must  be 
in  his  name. 
(Sl/IIdbus  by  Strang,  O.) 

Conimlasioners*  dtjclalon.  Error  from 
district  conrt.  Barton  county ;  Ansel  R. 
Clabk,  Judge. 

Geo*  R.  P9C^»  A.  A.  aurdt  and  Robert 


Dttulap,  for  plaintiff  In  error.  DiShahnebw 
A  Baotat  lor  defendant  In  error. 

STR4NO,  C.  October  12, 1886,  Jane  Mc- 
Olnnle,  desiring  to  go  from  Great  Bend,  In 
Barton  county,  to  the  town  of  Cliase,  In 
Kice  county,  purchased  a  ticket  at  tiie  for- 
mer for  the  latter  place.  Hhe  rode  on  the 
early  passenger  train  from  Great  Dend  to 
Ellluwood.  where  she  had  to  change  from 
jthe  main  line  of  plaintiff's  railroad  to  tbe 
M.  A  M.  branch  of  the  same.  At  Ellin- 
wood  she  got  on  the  way-«ar  of  a  freight 
train  wbkh  carried  passengers,  Tbe 
train,  which  cnnslBt«d  of  14  freight-cars 
and  tbe  way-car,  left  Elliowood  early  in 
the  morning.  Just  as  day  was  breaking. 
It  ran  out  from  tbe  station  to  the  switch 
which  connects  the  main  line  with  tbe 
branch,  some  taalf  or  three-quarters  of  a 
mile  from  the  station,  where,  by  reason  of 
the  switch  having  been  left  open,  the  en- 
gine, tender,  and  two  cars  run  off  the 
track.  Mrs.  McGlimls  was  sitting  on  the 
seat  against  tbe  side  of  tbe  cur.  The  sud- 
den stopping  of  the  train  threw  her  from 
ber  seat  across  tbe  car,  and  down  npon 
tbe  floor.  When  she  got  up  It  was  found 
that  her  ear  was  somewhat  bruised  and 
scratched,  but  no  other  injuries  were  visi- 
ble. She  walked  over  to  tbe  town,  and 
remained  until  evening,  and  tlien  took  the 
passen^r  train  for  Chase,  where  she  got 
Into  a  wagon,  and  rode  into  the  country 
a  sbort  distance,  and  remained  all  night, 
going  back  on  the  train  in  tbe  rooming  tfj 
Great  Bend.  Just  after  the  accident,  and 
before  ilra.  McGinnls  left  the  car,  she  was 
asked  if  she  was  hurt,  and  she  suld  not 
seriously.  iSome  weeks  after  the  accident 
she  culled  a  physician,  and  claimed  to  be 
iujured  In  the  spine,  shoulder,  breast,  eye. 
and  arm.  The  physician  examined  her, 
and  found  no  visible  evidence  of  Injury  at 
any  of  these  points.  She,  however, 
claimed  to  be  Injured,  and  the  doctor  said 
there  was  some  evidence  from  the  pulse 
and  the  appearance  of  her  tongue  of  some 
disturbance  of  the  system,  but  he  could 
not  tell  what  It  was,  nor  what  produced 
It,  only  as  be  got  tbe  cans'*  from  Mrs.  Mc- 
Otnnla.  Avgust  13, 1887.  she  brought  ber 
suit  against  the  plaintiff  company  for 
damages.  It  was  tried  by  the  court  and 
a  jnry,  resulting  In  both  a  general  and  a 
special  verdict  lor  the  plalntitt  below.  A 
motion  was  made  by  the  defendant  below 
to  set  aside  the  general  verdict,  which  was 
for  92,000,  becaune  It  did  not  correspond 
with  the  special  verdict;  which  motion 
was  sustained.  A  motion  wtis  then  made 
by  the  defendant  below  for  a  new  trial, 
and  one  by  the  plaintiff  below  (or  a  Judg- 
ment on  the  special  verdict.  The  motion 
for  a  new  trial  was  overruled;  and  after 
the  plaintiff  bad  remitted  $235,  and  the 
court  had  stricken  out  $765,  the  motion 
for  Judgment  was  anstalned,  and  judg- 
ment entered  for  91.000.  The  company 
brings  the  case  here  for  review. 

In  view  of  the  remittitur  made  \ty  the 
plaintiff  below,  the  flrat  alleged  error  we 
will  notice  Is  the  action  of  the  court  la 
giving  the  Instruction  complained  of. 
The  seventh  instruction,  complained  of, 
raads  as  follows:  "The  Jury  are  Instructed 
that  tbe  petition  aHegea  that  tbe  defend- 
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ant,  not  reftardlng  Its  duty,  conducted  It- 
self so  carelessly,  negligently,  and  uusklU- 
fully  that  the  train  upon  which  plain- 
tiff was  riding  ran  off  tlie  track,  whereby 
and  by  resBon  of  which  the  itlaiatiff  was 
injured.  It  Ib  the  law  that  in  actions  of 
thiH  kind,  if  tlie  evidence  proves  that  the 
complaining  party  received  personal  in- 
Jury,  and  thereby  suffered  actual  damages, 
andlf  theevldeuce further  provesthaC  such 
Injuries  and  damages  were  sustained  by 
reason  of  the  gross  negligence  or  gross 
carelessness  ot  the  defendant  in  operating 
Its  train,  then  the  jury  are  not  limited  In 
their  finding  to  the  mere  compensation  for 
the  actual  damages  sustained,  but  they 
may  give  in  addition  a  further  sum  as 
exemplary  or  punitive  damages  aa  a  salu- 
tary example,  and  as  a  sort  ot  punish- 
ment, to  deter  the  party  committing  the 
injury,  as  well  as  others,  from  again  of- 
fending in  like  manner."  We  think  this 
instruction  clearly  wrong.  Therels  no  al- 
legation in  the  petition  that  the  defend- 
ant below  was  guilty  of  gross  negligence 
Inconnecfdon  with  the  accident;  and  there 
Is  no  evldentreln  the  case  to  Justify  such 
an  instruction.  The  accident  occurreo 
by  reajaon  of  the  switch  having  been  left 
open.  It  was  not  left  open  by  any  one 
connected  with  the  train  on  which  the 
plaiutitt  below  was  injured,  and  there  Is 
no  evidence  In  the  case  to  show  who  left  It 
open.  So  far  as  the  evidence  In  the  case 
Ifl  concerned.  It  may  have  been  turned  and 
left  open  by  a  stranger,  for  whose  act  the 
company  could  not  be  held  responsible. 
There  Is  nothing  In  the  evidence  teniiing 
to  show  wantonness,  malice,  or  reckless 
disregard  of  the  life  ot  the  passenger  by 
any  of  the  agents  of  the  company.  On 
the  other  hand,  the  evidenre  shows  that 
the  agents  ot  the  company  expressed  their 
sorrow  that  Mrs.  McGinnis  was  hurt,  and 
were  sympathetic  and  gentlemanly  in  their 
demeanor.  In  the  ease  ot  Railroad  Co. 
V.  Kler.  21  Pac.  Rep.  770,  this  court  laid 
down  the  rule  as  follows:  In  an  action 
to  recover  damages  for  personal  Injuries, 
the  negligence  established  must  be  wan- 
ton, willful,  or  malicious,  to  Justify  puni- 
tive or  exemplary  damages.  Where  there 
is  no  testimony  shuwlug  that  the  negli- 
gence Is  so  grofts  as  toamount  to  wanton- 
ness, and  no  willful  or  malicious  acts  are 
proven,  actual  compensatory  damages 
merely  Is  the  rule.  Therefore,  to  leave 
the  question  of  punitive  or  exemplary 
damages  to  the  jury,  when  there  is  no 
testimony  to  warrant  such  damages,  Is 
Improper.  In  this  cane  the  jury  found 
that  the  company  was  guilty  of  gross  neg- 
ligence, and  say  that  such  gross  negli- 
gence consists  In  leaving  the  switch  open: 
and  yet,  as  stated  above,  the  evidence 
does  not  disclose  who  left  the  switch  open, 
—whether  an  agent  or  servant  of  the  com- 
pany or  a  stranger.  This  case  fairly 
Illustrates  the  Impropriety  and  danger  of 
leaving  the  question  of  punitive  or  exem- 
plary damages  to  thejury  without  evidence 
to  warrant  a  finding  of  such  damages. 
Bnilroad  Co.  v.  Arms,  91  U.  S.  489;  Dorrah 
V.  Railroad  Co.,  (MIhs.)  3  South.  Rep.  36; 
Batterson  v.  Railroad  Co.,  (Mich.)  13  N. 
W.  Hep.  m>;  Railroad  Co.  v.  McHenry,  24 
Kan.  601-501. 


The  jnry  found  the  plaintiff  below  waa 
damaged  $500  by  reason  of  impaired  ca- 
pacity to  labor.  This,  and  the  Item  ot 
$200  found  In  favor  of  the  plaintiff  for  loss 
of  time,  which  was  afterwards  remitted, 
are  matters  for  which  the  plaintiff  below 
cannot  recover.  She  is  and  was  a  mar- 
ried woman,  living  with  and  keeping 
house  for  her  husband.  She  waa  not  en- 
gaged in  any  other  business.  Her  serv- 
Ict's  as  the  wife  of  her  husband  were  due  tu 
him.  She  received  no  compensation  there- 
for, and  could  not  suffer  any  damages  by 
reason  of  loss  of  time  or  Impaired  ability 
to  serve  bini.  He  alone  could  recover  for 
such  damages.  Uty  of  Wyandotte  v. 
Agan.  37  Kan.  628, 15  Pac.  Hep.  520. 

The  Jury  found  the  plaintiff  below  was 
damaged  $65  by  reason  of  peril  and  fright. 
Damages  of  thie  kind  are  too  remote.  A 
person  who  is  placed  In  peril  by  the  negli- 
gence of  another,  but  who  escapes  with- 
out Injury,  may  not  recover  damages  sim- 
ply because  he  had  been  placed  in  a  peril- 
ous position.  Nor  Is  mere  fright  the  sub- 
ject of  damages.  Fright  must  be  accom- 
panied by  some  actual  Injnrycaused  there- 
by, and  traceable  directly  thereto,  to  be 
subject  of  damages.  Mere  fright,  unac- 
companied by  any  injury  resulting  there- 
from, cannot  be  the  subject  of  damages. 
Commissioners  t.  Coultas,  L.  B.  13  App. 
Gas.  222. 

The  Jury  found  the  plalntliy  below  had 
suffered  $500  actual  damages.  It  also 
found  the  items  constituting  theee  actual 
damages.  It  found  $200  for  loss  of  time, 
$35  for  cost  of  medical  attendance,  $65  for 
peril  and  fright.  $100  for  physical  pain  and 
suffering,  and  $100  formentat  anguish.  All 
these  Itemized  parts  of  the  $500  are  parts 

the  actual  damages,  and  included  with- 
in the  whole  sum  ot  actual  damages  as 
found,  to-wit,  the  sum  of  $500.  But  the 
sum  of  $235  was  remitted  by  the  plaintiff 
herself,  as  not  recoverable  in  this  action. 
The  sum  of  $65  found  for  i)erll  a^id  fright 
must  be  eliminated,  because  damages  may 
not  be  recovered  tor  peril aud fright.  This 
reduces  the  actual  damagea  to  $200.  con- 
stituted aa  followa:  $100  for  physical 
pain  and  sultering,  and  $100  for  mental 
anguish.  The  plaintiff  in  error  says 
this  last  Item  should  not  be  allowed,  tie- 
cause  there  is  no  distinctclalm  for  It  In  the 
petition.  We  think  there  Is  sufficient  In 
the  petition  to  permit  this  Qndlng  tostand ; 
and,  the  Jnry  having  passed  upon  the  evi- 
dence In  relation  thereto,  we  decline  to 
strike  it  out.  This  leaves  $200 of  the  Juflg< 
meut  In  favor  of  the  plaintiff  to  stand. 
We  recommend,  therefore,  that  the  Judg- 
ment be  so  modified  as  to  reduce  It  tu 
$200,  or  a  new  trial  be  granted. 

Pkk  Curiam.  It  is  so  ordered;  all  the 
JuBticeB  concnrrlng. 

(«  Kan.  100) 

Ellis  et  ah  v.  Crowl  et  al. 
(Supreme  Court  of  Kanaaa.  April  11,  18B1.) 
Wao^ierut.  ATTAonHBitT  —  Daiuucs  —  Bxb  Ad- 

JDDIOATA. 

A  sheriff  levied  orders  of  attachment  upon 
a  stock  of  merchandise,  as  the  property  of  C, 
and  took  the  same  into  his  posBeasion.  £.  ft  O., 
who  claimed  fibe  pBoperty^  nrou^it  aa  actim  of 
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replevin  against  the  aberlff,  demanding  a  retdrti 
of  the  property,  together  with  damages  for  its 
unlawful  detention.  Judgment  waa  given  In 
their  favor  for  a  return  of  the  property  and  for 
costs ;  which  Judgment  was  fluly  aamfled  and 
discharged  by  the  return  of  the  goods  and  the 
full  payment  of  the  costs,  as  the  Judgment  re- 
quired. Afterwards  an  action  was  brought 
against  the  sheriff  and  the  sureties  on  his  offi- 
cial bond,  to  recover  damages  for  the  wrongful 
taking  and  detention  of  the  property.  Held, 
that  the  adjudication  in  the  replevin  action  is 
conclusive  upon  the  parties^  and  a  bar  to  the 
maintenance  of  a  second  action.  Held,  further, 
that  the  sureties  of  the  sheriff  can  avail  them- 
selves of  the  bar  of  tne  former  adjodioationf  and 
are  released  from  liability. 
(Syliabw  by  the  Court.) 

Error  from  district  court,  Pottawatta- 
mie county;  R.  B.  Spillmas,  Judge. 

Keller  A  Nohlo,  tor  plalutiffs  la  error. 
Haydeo  &  HayOea  und  W,  i\  CbaJlin,  for 
datwdantB  In  error. 

Johnston.  J.  The  plalntlfTs  brouflrht 
ao  action  against  L.  W.  Crowl,  a?  alinrlff, 
anil  W.  W.  Emmons,  E.  Walker,  and  A. 
Richards,  aa  sureties  on  the  ofHciiU  bond 
of  Crowl,  tu  recover  damasra  for  the  seiz- 
ure and  detention  of  a  stock  ofmerchan- 
dise.  In  their  petition,  after  settlnK  forth 
the  election  of  t^herlH  Crowl,  and  the  exe- 
cution and  acceptance  of  Mn  official  bond, 
they  allefced  that  certain  orders  of  attoeh- 
ment,  issued  from  the  district  court  of  Pot- 
tawattamie county,  directlnfr  the  sheriff 
to  attach  the  property  of  one  T.  J.  Cover- 
dale,  were  placed  In  the  hands  of  the 
sheriff  to  t>e  executed  according  to  law ; 
but  that,  Instead  of  levying:  upon  the 
property  of  Coverdale,  he  wrongfully  at- 
tached and  took  into  his  possession  a 
Htock  of  general  merchandise  which  was 
the  property  of  the  plaintiffs,  valued  at 
about  fo.OOO,  and  retained  the  posaetislon 
i»f  the  same  from  the  2()th  day  of  Septem- 
ber, ISsfi.  until  the  Ifith  day  of  Mnrch.  1SS7. 
They  allege  that  by  reason  of  the  unlaw- 
ful seizure  and  detention  of  the  goods, 
and  the  coHt  and  expense  of  recovering 
the  same,  they  were  damaged  in  the  sum 
ul  95,000.  The  answer  of  the  defendants 
was  a  general  denial,  except  that  Crowl 
was  sheriff,  and  the  other  defendants  were 
sureties  on  his  offlclul  bundas^uch  sheriff; 
and,  for  a  second  defense,  alleged"  tliat  on 
the  23d  day  of  December.  Itm,  In  the  dis- 
trict court  of  Pottawattamie  county, 
Htate  of  Kaimas,  said  Eilis  &  Osbom.  the 
plalntlfte  bendn.  duly  filed  their  petition 
against  L.  W.  Crowl,  one  of  the  defend- 
ants herein,  setting  fortli  and  alleging 
tbelr  right  to  the  immediate  possession  of 
the  stock  of  goods  and  merchandlHe  men- 
tioned and  described  in  the  plaintiff's  peti- 
tion herein,  and  demanding  n  return 
thereof,  and  a  Judgmeut  for  the  sum  of 
91|600.  damages,  alleg^l  to  have  been  sus- 
tained by  reason  of  the  detention,  nnd 
sncfa  proceedings  were  thereupon  had  in 
Hald  suit  that  said  Li.  W.  Crowl  api)eared 
and  answered  to  the  petition,  and  a  flnai 
Judgment  was  therein  rendered ;  that  in 
said  nction  one  of  the  questions  litigated 
and  decided  was  the  amount  of  damage, 
if  any.  which  the  said  plaintiffs  had  sus* 
talned  by  reason  of  the  detention  of  the 
Bald  goods  by  the  said  L.  W.  Crowl ;  that 


In  and  by  a  JodgmeDt  and  decree  of  said 
court  itwasadjudged  and  determined  that 
the  said  plaintiffs  were  entitled  to  the  re* 
tnrD  of  the  goods  mentioned  and  described 
in  said  petition, and  that  in  defaulttbereof 
for  their  value  therein  stated,  and  that 
said  plaintlfls  also  have  and  recover  of 
and  Irom  said  L.  W.  Crowl  their  costs 
herein,  taxed  at  9  .  which  said  Judg- 
ment was  fully  satisfied  and  ditcbar^:^ 
by  the  return  of  said  goods  and  chattels, 
and  the  full  payment  of  said  costs  before 
the  commencement  of  this  action ;  that 
said  plaintiffs  utterly  failed  to  recover  a 
judgment  for  the  damages  alleged  to  have 
been  sustained  by  them  in  tbtdr  said  peti- 
tion, or  any  part  thereof."  TheplalntlRB 
demurred  to  the  second  coant  of  the  an- 
swer, tor  the  reason  that  the  facts  therein 
stated  did  not  constitute  a  defense.  Thu 
demurrer  was  overruled  by  the  court,  and, 
the  plaintiffs  electing  to  stand  on  their 
demarrer.Judgment  was  rendered  in  favor 
of  the  defendants  fur  their  costs. 

The  only  question  involved  is  whether 
the  former  adjudication  In  the  replevin  ac- 
tion against  Crowl  Is  a  bar  to  this  action 
brought  by  the  same  plaintlffe  against 
him  and  the  sureties  on  ids  official  bond. 
Th:s  question  the  district  court  answered 
in  the  affirmative,  and  we  think  correctly. 
The  plaintiffs  had  the  choice  of  several 
remedies  for  the  wrong  that  had  been 
committed.  They  were  entitled  to  dam- 
ages for  the  wrongful  taking  and  deten- 
tion, and  among  other  remedies  bad  their 
action  against  the  sheriff  on  his  bond  for 
the  conversion  of  the  property,  and  also 
the  action  of  replevin  to  recover  the  prop- 
erty or  its  value,  and  all  damages  sus- 
tained for  its  wrongful  seizure  and  deten- 
tion; and  they  chose  the  latter.  In  that 
action,  according  to  the  allegations  trf  the 
answer,  they  not  only  usked  for  the  re- 
covery of  the  pro|>erty  attached,  but  they 
asked  for  the  dnraagf^  which  they  bad 
sustained  by  reason  of  the  seizure  and  de- 
tention. It  is  true  they  did  not  recover 
damages  in  that  action,  but  the  right  to 
damages  was  an  issue  la  the  case,  and 
was  necessarily  tried  and  determined.  The 
Judgment  in  that  case  was  satisfied  be- 
fore the  commencement  of  this  proceeding, 
and  Is  conclusive  upon  the  parties  and 
their  privies  upon  every  question  which 
uuder  the  pleadinKs  was  or  might  have 
been  litigated  and  determined.  In  the 
former  action  the  plaintiffs  conld  hare  re- 
covered foil  compensation  for  theloss  sus- 
tained by  the  taking  and  detention  of  tholr 
property,  and  to  as  full  a  measure  of  dnm- 
ages  as  If  they  bad  first  chosen  the  present 
remedy.  Bell  v.  Campbell.  17  Kan.  211. 
In  the  cited  case  the  question  of  what  was 
tlie  proper  measure  of  damages  In  a  re- 
plevin case  was  under  consideration,  and 
Justice  Valbntink,  who  delivered  the 
opinion,  said:  "In  some  cases,  deteriora- 
tion of  the  property  from  injury,  neglect, 
etc,  while  wrongfully  detained,  must  be 
considered  as  an  element  In  the  allowance 
of  damages.  In  other  cases,  the  decrease 
In  the  market  value  of  the  property  must 
be  taken  into  consideration.  In  other 
cases,  perhaps  few.  gross  mullce,  fraud, 
and  oppression  may  be  taken  Into  consid- 
eration for  the  purpose  of  giving  exempla- 
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nr  damaKW.  In  ottier  cum,  the  raloe  of 
the  an  or  the  property  must  be  taken  Into 
COD  Bid  era  tl  on  for  tbe  purpose  of  slvinK 
compensatory  clama^ea.  •  •  »  And 
Btlll  In  other  cases,  other  damajies  than 
those  above  mentioned  are  Bometlmea  al- 
lowed In  actions  of  replevin.  *  •  •  in- 
deed, tn  every  action  of  replevin,  tbe  plain- 
tlB  or  the  defendant,  as  the  case  may  be, 
Btaould  be  allow^  to  recover  all  tbe  dam- 
afces.not  too  remote,  wbich  l%e  bas  actual- 
ly Hustalned  by  reason  of  the  wrongful  de- 
tention of  the  property,  In  whatever  way 
sncb  dumaKes  may  have  resulted.  Exact 
compensation  tor  Ills  loss  Is  the  tme  mle." 
It  plaintiffs  bad  first  Instituted  this  action 
instead  of  replevin,  tbey  could  have  bad 
no  more  than  "exact  compensation**  for 
tbe  injury  suffered.  The  issue  in  this  case, 
so  tar  as  damages  for  detention  is  con- 
cerned, Is  substantially  the  same  as  In  tbe 
former.  Tbe  same  elements  of  damaf^es 
are  to  l>e  considered,  and  substantially  the 
same  proof  wonld  be  required  to  snstaln 
the  iBBoe  in  dtber  case.  It  is  claimed  that 
there  la  not  tbe  requisite  identity  of  par- 
ties to  consUtDte  the  former  adjndlcatlon 
ft  bar  to  the  present  action;  and  this,  for 
tbe  reason  that  the  replevin  action  was 
brought  against  the  sheriff  only,  while 
tbe  present  action  Is  against  bim  and  his 
sureties.  Tbe  determination  of  any  Issue 
or  fact  by  a  court  of  competent  Jurisdic- 
tion is  conclusive  upon  txith  the  parties 
end  tlieir  privies.  If  the  sheriff  can  avail 
himself  of  the  bar  of  tbe  former  adludica- 
tlon,  then  there  is  no  question  but  what 
his  sureties  are  relieved  from  responsibili- 
ty. They  are  only  responsible  for  his  de- 
fault, and  any  adjndication  which  exon- 
erates him  Is  equally  effectual  In  releasing 
hlB  sureties  from  liability.  Wells.  Res  Adj. 
§  105.  Tbe  matter  In  controversy  here,  as 
presented  by  the  pleadings,  wna  fnlrly  em- 
braced n-lthin  the  iKtiuea  ot  the  replevin 
action,  and  as  it  was  there  determined  by 
a  court  ot  competent  Jurisdiction,  and  the 
Judgment  then  given  bas  been  satisHed 
and  discharged,  the  controversy  must  be 
regarded  as  forever  at  rest.  Public  policy 
and  the  well-established  rules  of  law  for- 
bid that  the  unAucceesful  party  should  be 
allowed  to  renew  the  contest  or  continue 
a  litigation  which  has  been  once  consid- 
ered and  decided.  Bank  v.  Rude.  23  Kun. 
146;  CoromisBioners  v.  Mcintosh,  30  Kan. 
284. 1  Pac.  Kep.  573;  Whitaker  v.  Hawley 
80  Kan.  317, 1  Pac.  Rep.  60S;  Holslngton 
V.  Brakey,3l  Kan.  660,3  Pac.  Rep.  3.^.3; 
8hepard  v.  Stockham,  44  Kan.  — .  1'5  Pac. 
Rep.  659;  Uawson  v.  Baum,  (Wash.  T.)  ly 
Pac.  Rep.  46:  Sullivan  v.  Baxter.  160  ManH, 
261.  22  N.  E.  Rep.  S95;  Bridge  Co.  v.  Sar- 
gent, 27  Ohio  St. 233;  Freem.  Judgm.§  272; 
Wells.  Res  Adj.  Sfi  24&-3.~>3.  The  judgment 
of  the  district  court  will  be  afiii-nied.  All 
the  justices  concurring. 

(46  Kan.  «) 

HioH  V.  Hill. 
(Supreme  Cmmt  of  Kansas.   April  11, 1891.). 
Pleading— Bill  op  Particclaks. 
"Tbo  pluintifF  ailc^^cs  for  his  eaaso  ot  aa- 
Mm  agaiuRt  Jonathan  High  tho  use  of  one  two- 
borse  wagon  from  the  2tith  day  of  Scpbumber, 
lbt-7,  to  the  Sis',  day  of  November,  18S7, 00  days  in. 
timo  IwtwcvU  d^tos,  at  twonty-five  cents  per  day. 


n3.E». "  Held,  Hiat  the  above  bUl  of  pardcolan 
filed  in  the  Jnstloe's  ooart  states  a  oausa  of  ac- 
tion In  favor  of  the  plaintiff  thereia  named 
agaiast  Jonnthnn  HlRb. 
(Bj/ttahiu  bt/  Siranir,  O.) 

Commissioners'  decision.  Error  from 
district  court.  Cherokee  county;  UeoaaB 
CoANnLRR,  Judge. 

J.  H.  CrlchtOD  and  F.  M.  SmltU,tor  plain- 
tiff In  error.  A.  H.  Skldmore  and  F.jL 
Soper,  for  defendant  lo  error. 

Stranq,  C.  This  cause  was  begun  before 
H.  I.  Dkal.  a  Justice  of  the  peace  of  Chero- 
kee county,  on  a  claim  of  f  12.50  for  the  al- 
leged  use  of  a  wagon.  The  bill  of  particu- 
lars was  challenged  In  the  Justice's  court, 
and  was  there  held  to  be  good.  Tlie  case 
was  then  taken  to  the  district  court  on  a 
petition  In  error,  where  the  proceedings 
had  In  the  justice's  court  were  reviewed 
and  atOrmed.  In  tbe  light  of  tbe  many 
decisions  ot  this  court  holding  thatalmust 
any  statement  of  plolntlft's  cause  of  ac- 
tioa  In  a  Justin's  court  will  be  held  good 
tor  reasons  In  such  decisions  given,  it 
would  seem  as  though  It  was  about  time 
to  let  up  on  a  case  Involving  bat  f  12.50. 
and  witb  nu  important  principle  or  ques- 
tion therein  calling  fur  a  decision,  after 
two  courts  bad  said  the  bill  of  particu- 
lars was  good;  but.  aa  the  plaintiff  in  er- 
ror does  not  seem  to  be  satisfied  with  the 
decision  of  two  courts  against  him.  we 
cheerfully  add  our  opinion  to  that  ot  the 
courts  below,  and  say  that  we  have  ex- 
amined the  bill  of  particulars  in  this  case, 
and  find  It  sufficient.  It  Is  recommended 
that  tht^  Judgment  of  the  court  below  be 
affirmed. 

Per  Curiam.  It  Is  bo  ordered ;  all  tba 
Justices  concurring. 

(*fl  Kan. «) 

Betz  t,  Williams  &  White  Land  & 
Loan  Co. 

(Supreme  Court  of  Kanaaa.  April  11,  1891.) 
Esal-Gbtats  Agsxt  —  Right  to  Comhissioks. 

1.  A  land  agent  or  brolier,  who  bas  made  ar- 
ran^ments  with  tbe  land-owner  that,  if  he  Ands 
a  purchaser  to  take  the  land  at  a  specified  atuHf 
be  is  to  have  a  stated  oommlsaion,  beoomes  en- 
titled to  his  commission  for  Boiling  the  land  If 
bo  procures  for  his  principal  a  party  with  whom 
he  IS  satisfied,  who  enters  into  a  written  contract 
with  such  principal  to  buy  the  real  estate  at  the 
apeoified  price,  and  is  financially  able  to  per- 
form tbe  conditions  of  the  c<Hitract,  althoof^h  tbe 
principal,  having  the  option  by  the  oontract  to 
declare  a  forfeiture  thereof  if  tbe  installments 
are  not  paid  in  accordancewith  its  terms,  declares 
the  contract  forfeited  on  account  of  tbe  non-pay- 
ment of  an  installment  when  it  becomes  due. 

2.  The  case  of  Stewart  v.  Fowler,  87  Kan. 
677,  16  Pao.  Rep.  918,  referred  to  and  commented 

QpOD. 

{Sj/Uainu  by  the  Court.)  * 

Error  from  district  court.  Harvey  couu- 

ty ;  L.  Uoi'K,  Judge. 

Bowwuo  dt  B»cher,toT  plalntlH  in  error. 
Clarence  Upooaer.  fordefendunt  in  error. 

HoRTux.  C.  J.  The  Williams  A  White 
Land  Jfc  Lonn  Company  iirought  their  ac- 
tion oKfliust  Mrs.  A.  M.  Betz  to  recover  a 
commission  of  fl95,  alleged  to  be  due 
them  from  her  for  services  rendered  in  the 
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■ale  ol  cmaln  real  estate  belonging  to 
ber.  The  trial  was  had  hetore  tbe  court 
with  a  jury,  and  resulted  la  a  verdict  fur 
Mrs.  Betz.  The  land  and  loen  coinpaiiy 
filed  its  luotiuo  for  a  new  trial,  wbh'h 
was  granted.  Mrs.  Bets  ejccepted,  and 
bringBthecaeehere.  Tliemutlonfora  new 
trial  alleged  misconduct  of  the  jury;  that 
the  verdict  and  judKment  were  not  sua- 
talned  by  satflctent  evidence,  were  contra- 
ry  to  the  facts,  and  also  contrary  to  the 
law.  The  court,  In  sustaining  tbs  motion 
for  a  new  trial,  did  not  announce  any  rea- 
son for  su  doing.  It  la  therefore  iui  possi- 
ble to  say,  upon  the  record  presented,  tiiat 
"the trial  court  paaaed  upon  eoraepnr;, 
simple,  and  anmixed  question  of  law  " 
Ttala  court  has  decided  time  and  nftato 
tbat "  the  Krantlug  of  a  new  trial  Is  large* 
ly  In  tbe  discretion  of  tbe  trial  court;  and 
where  a  new  trial  is  given,  and  the  record 
does  not  show  upon  what  grounds  tbe 
court  granted  sucb  new  trial,  but  the  rec- 
ord does  tibow  erroraupon  which  the  trial 
court  might  nave  granted  a  new  trial,  the 
order  granting  such  trial  wUl  not  be  dis> 
torbed."  Barney  T.Dudley,  40  Kan.  247, 
19  Pac.  Bep.  53U:  Howell  v.  Puftb.  25  Kan. 
96;  City  of  Sedan  r.  Church,  29  Kan.  190. 
As  a  new  trial  Is  to  be  had,  tbe  question 
of  law  dlscoeaed  In  the  briefs  will  be 
f erred  to. 

Tbe  contention  Is  tbat  as  tbe  contract 
which  Mrs.  Bets  entered  into  with  T.  C. 
Brewer  and  F.  P.  Tripp,  the  purchasers  or 
parties  agreeing  to  purchase,  was  not  a 
contract  of  sale,  but  simply  a  contract  to 
sell,  that,  therefore,  tbe  land  and  loan 
company  did  not  earn  its  conimlKHioo. 
Stewart  v.  Fowler,  37  Kan.  677,  15  Pac. 
Bep.  918,  1b  claimed  to  be  decisive  against 
the  right  to  recover  any  commission.  In 
that  case  It  was  said :  "  Where  a  contract 
for  a  commission  for  tbe  sale  of  land  pro- 
Tides  that  the  laud  must  be  sold  to  a  per* 
son  ready,  willing,  and  able  to  buy,  it  is 
not  enough  tbat  there  has  been  acontract 
to  sell  made.  There  must  have  been  a 
sale  before  tbe  commlsHlon  Is  earnvd. " 
But  this  was  further  qualified  by  the  facts 
disclosed  in  the  case,  that  tbe  purchaser 
was  unwilling  to  buy  according  to  tlie 
terms  of  the  contract,  and  also  bis  ability 
to  pay  the  purchase  price  wasnot  aftlrina- 
tively  shown.  It  was  said  in  tbat  rase 
that  the  burden  of  the  purchaser's  ability 
to  pay  was  upon  the  plaintiff  to  estab- 
lish, and  therefore  tbat  tbe  inutructlone 
prayed  for  In  that  case,  to  tbe  effect  that 
the  purchaser  was  ready,  willing, andable 
to  periorm  the  conditions  of  the  sale  be- 
fore tbe  commission  was  earned,  sbonid 
have  been  given.  The  facts  stated  in  the 
opinion  must  be  considered  In  connection 
with  the  law  declared  In  tbe  syllabus.  In 
this  r4iee  the  trial  court  charged  the  Jury, 
among  otiier  tfalDgs.  as  follows:  "(2)  It 
is  admitted  that  the  defendant  had  the 
tract  of  land  in  question  for  sale,  and  em- 
ployed the  plalntin  as  agent  to  assist  In 
eflticting  such  sale,  and  that  it  was  agreed 
between  the  parties  tbat  the  rate  of  coin- 
mission,  Incase  a  commission  was  earned, 
should  be  five  per  cent,  on  tbe  first  thou- 
sand dollar*  of  the  purchase  mont^.  and 
two  and  one-h»lf  per  cent,  on  the  balance. 
It  Is  further  admitted  that  the  language 


used  by  tbe  parties  In  raaklna;  ttaeir  agree- 
ment was  that,  it  plalutllX  found  a  pur- 
chaser, he  was  to  sell  the  land  for  $So 
per  acre,  making  ¥6,800,  and  was  to  receive 
therefor    tbe   above-named  commission. 

(3)  It  is  further  admitted  that  the  plaln- 
tilt  found  and  offered,  as  purchasers  of  the 
land,  oue  Tripp  and  one  Brewer,  and  that 
tbe  defendant  and  her  hubband  on  the  one 
part,  and  said  Tripp  and  Brewer  on  the 
other  part,  entered  Into  a  written  agree- 
ment, which  has  been  read  in  evidence, 
whereby  said  defendant  and  her  hus- 
band agreed  to  sell  said  land  for  the  said 
sura  of  fG.SOO  to  said  second  parties,  and 
said  se(*ond  parties  agreed  to  purchase 
said  land  and  pay  therefor  the  said  sum, 
divided  In  payments  as  speclfled  In  the 
contract:  and  it  was  further  agreed  tbat, 
In  case  the  second  partlesfall  to  make  any 
payment  as  specified,  tbe  defendant  could 
de"Iare  said  contract  determined  and  for- 
feited, and  should  have  tbe  right  to  re* 
tain  any  purchase  money  already  paid. 

(4)  And  It  is  further  admitted  that  the  sec- 
ond parties,  Tripp  and  Brewer,  failed  to 
mukethesecond  payment.  In  amount  f900, 
as  required  by  tbe  terms  of  tbe  contract, 
and  thei-eafter  the  defendant  declared 
and  treated  said  contract  as  determined, 
and  all  the  rights  of  the  second  parties 
thereunder  as  forfeited.  (5)  Tbe  jury  are 
instructed  that  tbe  conlract  above  de- 
scribed Is  not,  In  Its  terms,  acontract  of 
sale,  or  a  contract  by  which  a  sale  was 
effected,  but  is  simply  aoontracttoscll  up- 
on certnlnnamedfondftions.  Byitsterms, 
Tripp  and  Brewer  bound  themselves  to 
buy  the  land  and  pay  the  purchase  mon- 
ey, and  tbe  defendant  bad  the  right  In  law 
to  bold  them  to  tbe  terms  of  the  contract. 
Upon  the  default  of  Tripp  and  Brewer, 
she  bad  tbe  option  to  sue  tor  the  enforce- 
ment of  tbe  c<mtract,  or  declare  It  at  an 
end,  so  far  as  they  were  concerned.  (B) 
But,  as  to  the  rigbta  of  the  plaintiff  in 
this  transaction,  tbe  court  Instructs  the 
Jury  that  if  Tripp  and  Brewer,  who  were 
put  in  communication  with  the  defendant 
by  the  plaintiff,  or  either  of  them,  at  tbe 
time  the  contract  was  made,  were  not  on- 
ly willing  to  purchase  tbe  land  in  ques* 
tion,  but  solvent,  and  able  to  pay  for  said 
land  according  to  the  terms  fixed  by  the 
defendant,  in  that  case  tbe  plaintiff,  by 
what  he  did.  eorned  tbe  commission 
agreed  upon,  and  bas  the  right  to  recover 
such  commission,  notwltbstandlng  tbe 
tact  that  said  Tripp  and  Brewer  failed  to 
make  tbe  second  payment  as  agreed,  (7) 
The  jury  are  instructed  tbat,  Tripp  and 
Brewer  having  failed  in  punctuality  In 
making  payment,  it  is  not  to  be  preaume<l 
tbat  they  were  solvent  and  able  to  pay, 
but  the  burden  of  showing  this  fact,  by 
tbe  greater  weight  of  the  evidence,  Is  up- 
on the  plaintiff." 

These  Instructions  properly  presented 
the  law  to  the  jury.  There  was  evidence 
offered  upon  the  trial  tending  to  show 
that  Tripp  and  Brewer,  or  at  least  Brew- 
er, was  worth  f 9,700  above  ail  of  his  in- 
debtedness and  exemptions,  and  therefore 
was  able  to  buy.  It  Is  true  tbat  when 
pay-^ay  came  It  does  not  appear  tbat  he 
was  ready  and  willing  to  make  bis  pay- 
ments according  to  tbe  written  contract 
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ot  sale,  bnt  Mrs.  Bets  could  have  enlorced 
the  payments  specified  In  the  written  con- 
tract, and,  as  the  contract  gave  her  the 
sole  option  to  forfeit  it  fn  cat»e  of  tallnre 
of  payment  accorrllng  to  Its  terms,  she 
need  not  have  declared  a  forfeiture,  unleas 
she  preferred  so  to  do.  Tripp  and  Brewer 
could  not,  by  the  terraH  uf  the  contract, 
declare  any  forfeiture.  They  had  no  op- 
tion In  the  matter.  Therefore,  if  the  evi- 
dence concerning  the  atilUty  of  Bi'ewer  to 
buy  1b  to  be  believed,  the  land  and  loan 
-company  earned  Its  commlHSlun  and  Is  en- 
titled to  recover.  Keys  v.  Johnson,  68 
Pa.  St.  42;  Stewart  v.  Fowler,  eupra; 
^^lentworth  v.  Luther,  21  Barb.  145;  Buck- 
InKham  t.  Harris.  (Colo.)  15  Pac.  Rep. 
S19;  CoRS  T.  Brown,  (Minn.)  18  N.  W. 
Hep.  290;  Wllles  v.  Smith,  (Wis.)  45  N.  W. 
Kep.  666.  We  gather  from  the  briefs  that 
the  trial  court  set  the  verdict  aside  be- 
cause the  jury  did  not  follow  its  instruc- 
tions, or  because,  without  any  good  rea- 
son therefor,  they  arbitrarily  disregarded 
the  evidence  concerning  the  ability  ot 
Brewer  to  buy.  The  order  of  the  district 
court  granting  a  new  trial  will  be  afBrmed. 
All  the  lusticea  concnrrlng. 


pETTinRKW  V.  Lewis  et  al. 

(Supreme  Court  of  Karuaa.  April  11, 1891.) 
Malpractice— Evi  dbncb. 
In  an  action  for  malpractice  against  ptiys- 
<olans  and  aurffcons  to  retiover  damans  for  an 
alleged  iinsltillful  and  oegligent  operation  upon 
the  plaintiff's  eye,  whlcb  resulted  in  injury  and 
disease,  the  plaintiff  must  affirmatively  prove 
that  the  injury  and  disease  were  produced  oythe 
operation,  and  tiiat  the  defendants  did  not  exor- 
cise ordinaryskill  and  care  in  performing  the  op- 
eration. Proof  that  the  plaintiff's  eyes  nave  be- 
come weak  and  sore  since  the  operation  was  per- 
formed is  insufficient  to  entablish  a  liability 
against  the  defendants. 

(Syllalnit  by  the  C'ouTt.) 

Error  from  district  court.  Elk  county ; 

M.  G.  Tuoup.  Judge. 

J.  D.  McBrlHB  &  Son,  for  pialntin  in  er- 
ror. A.  M.  Juckson,  fur  detendan  ts  in  error. 

Johnston,  J.  Sarah  A.  Pettlgrew 
brought  nn  action  ugulnst  J.  F.  Lewis 
and  J.  F.  Willard,  partners  as  Lewis  & 
Willard,  to  recover  daranges  In  the  sum  of 
f 5,000.  alleged  to  have  resulted  from  a  neg- 
ligent, careless,  nnd  uuHklllful  operation 
performed  on  her  eye  by  Willard.  She  al- 
leged that  doleudaiits  held  themselves  out 
to  the  public  as  skillful  surgeons,  -well 
quallfit'd  to  perform  operations  upon  the 
eyes  and  to  treat  the  same:  that  she  had 
an  affection  of  onecyecalied  "strabiBmns," 
and  tliat  the  defendants  undertook  to 
straijrhten  the  eye,  butperformed  tlieoper- 
ation  in  such  a  ntgligent,  careless,  and  un- 
skillful manner  that  her  eye  became  sore 
nnd  weak,  rendering  her  unable  to  com- 
plete hercducatlon  orto  perform  ordinary 
household  work.  She  avers  that  she  has 
suffered  and  still  Buffers  great  physical 
pain  In  consequence  of  the  uiiBkillful  oper- 
ation and  treatment,  which  has  continued 
to  liicreiise  since  the  tlmecjf  the  operation. 
The  answer  of  the  defendants  was  a  gen- 
eral denial.  The  parties  pn>ceeded  to  a 
trial  upon  the  Issues  fornipa,  but  after  the 


plaintiff  had  concluded  her  evldenne  the 
court  sustained  a  demurrer  thereto,  hold- 
ing that  it  was  insufficient  to  establish  a 
llalilllty  against  the  defendants,  or  either 
of  them,  and  gave  Judgment  accordingly. 
The  plaintiff  complains,  and  urges  that 
the  testimony  offered  by  ner  was  sufficient 
to  take  the  cause  to  the  jury.  TliesufTi- 
clency  of  the  evidence  Is  the  only  question 
thatwe  need  to  consider.  Plaintiff  offered 
proof  to  show  that  an  operation  was  per- 
formed on  her  left  eye  by  Dr.  Willard 
on  January  16,  1886;  that  prior  to  the 
operation  her  eye  was  strong  and  In  good 
condition,  except  as  to  the  affection  of 
strabismus.  The  operation  was  soccess- 
ful  BO  faras  straightening  her  eye  wascon- 
cerned,  but  She  stated  that  afterwards 
neither  the  eye  operated  on  nor  the  right 
eye  was  as  strong  as  before.  She  stated 
that  some  time  after  the  operation  she 
had  what  she  called**  a  spell  ol  the  sore 
eyes. "  The  lids  were  afterwards  some- 
what inflamed,  and  her  eye  watered  when 
she  was  out  In  the  wind  or  cold.  When 
she  returned  to  echool  she  found  ber  eyes 
were  weak,  and  that  it  was  necessary  to 
bring  objects  closer  to  her  in  order  to  see 
clearly.  It  further  appeared,  however, 
that  a  father,  brother,  and  sister  were 
afflicted  with  soreand  delectlveeyes.  Was 
the  proof  sufficient  to  suHtuin  a  cause  of  ac- 
tion against  tlie  defendants?  We  agree 
with  the  district  court  that  It  did  not 
show  the  operation  to  have  been  unsklll- 
fully  and  n^llgently  performed,  nor  yet 
that  the  present  condition  uf  her  eyes  was 
the  result  of  the  operation  that  was  per- 
formed. No  proof  was  offered  of  the  in- 
struments used  or  the  manner  In  which 
the  operation  was  performed.  No  medical 
or  scientific  evidence  was  offered  showlns 
the  cause  of  the  present  condition  of  the 
plaintiff's  eyes,  nor  that  the  defendants 
were  negligent  or  careless  in  the  perform- 
ance of  the  operation.  In  fact  no  wit- 
nesses having  special  skill  or  knowledtre 
with  reference  to  the  treatment  of  the  eyes 
were  Introduced  in  behalf  of  the  plaintiff. 
The  burden  rested  on  tlie  plaintiff  to  show 
a  want  of  due  care,  skill,  and  diligence  in 
the  operation,  and  that  the  defectfre  con- 
dition now  existing  is  tlie  result  of  such 
want  of  care,  skill,  and  diligence.  The  de- 
fendants were  not  held  to  the  exercise  of 
the  highest  degree  of  skill,  nor  as  war- 
runtlDg  a  cure.  It  Is  clear  from  the  evi- 
dence that  there  was  no  special  contract 
to  that  effect;  and,  while  something  Is 
claimed  by  the  defendants  on  account  of 
a  variance  between  the  pleadings  and 
proof,  we  agice  with  the  claim  of  the 
plaintiff  that  the  doctor,  having  nnder- 
taken  the  operation,  was  held  to  the  exer- 
cise of  due  care  and  skill.  "  His  contract 
as  Ira  piled  In  law  is  that  he  possesses  that 
reasonublc  degree  of  learning,  skill,  and 
e.■^perlonce  which  Is  ordinarily  possessed 
by  others  of  his  pnjfcsslon ;  thatbe  will  use 
reaflonnbic  nnd  ordinary  care  and  dili- 
gence in  the  treatment  of  the  case  which 
he  uiidei  takes;  and  that  he  will  use  his 
host  judgment  In  all  cases  ot  doubt  as  to 
the  proper  course  of  treatment.  He  is  not 
rcsponsiljle  In  damages  for  want  ol  anc- 
cess,  unless  It  is  shown  to  result  from  a 
want  of  ordinary  ^klU  and  learning,  and 
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HDcb  as  to  ordinarily  posseastiid  by  ottaera 
of  bis  protesfiioD,  or  from  want  of  ordi- 
nary care  and  attention.  He  Is  not  pre* 
Hnmed  to  engage  lor  extraordlnaiy  akUl 
or  for  extraordinary  diligence  and  care, 
nor  can  he  be  made  responiilble  In  dam- 
ages tor  errors  iu  Judgment  or  mere  mis- 
takes In  matters  of  reasonable  doubt  or 
nncertalDty."  Telft  WUcox,  6  Kan.  46; 
Branner  t.  Stormont,  9  Kan.  61 ;  14  Amer. 
A  Eng.  Enc.  Law,  78.  There  was  no  proof, 
however,  of  a  want  of  eklll  nr  care  on  the 
part  of  the  defendants;  and  n^llgenee 
cannot  be  presnmed.  The  mere  fact  tbat 
the  plalntlfl's  eyes  have  been  weak  and 
sore  since  tbe  operation  was  performed 
does  not  prove  negligence  In  tne  defend- 
ants, nor  establlsb  a  liability  against 
them.  To  maintain  her  action,  tbe  jdaln- 
tin  sbonld  have  offered  tbe  evidence  of 
skilled  wltnesBes  to  sbow  that  the  present 
condition  of  her  eyes  was  the  result  of  the 
operation,  and  that  It  was  onsklllfully 
and  neg'lS^tly  performed.  "This  evi- 
dence most,  from  the  very  nature  <rf  the 
case,  come  from  experts,  as  other  wit- 
nesses are  not  competent  to  give  It,  nor 
are  Juries  supposed  to  he  conversant  with 
what  Is  peculiar  with  thesdence  and  prac- 
tice of  the  professions  of  medicine  and  sur- 
gery  to  that  degree  which  will  enable  them 
to  dispense  with  al!  explanations. "  Tetf t 
T.  Wilcox,  supra.  "The  question  whether 
a  surglral  operation  has  been  onsklllfully 
performed  or  not  Is  one  of  science,  and  Is 
to  be  determined  by  the  testimony  uf  skill- 
ful surgeons  aa  to  their  opinion,  founded 
either  wholly  on  an  examination  of  tJie 
part  operated  upon,  or  partly  on  such  ex- 
amination, and  partly  on  Information  de- 
rived from  the  patient;  or  partly  on  such 
examination,  partly  on  such  Information, 
and  partly  on  facts  conceded  or  proved 
at  tbe  trial;  or  partly  on  such  examina- 
tion and  partly  on  tacts  conceded  or 
proved  at  the  trial. "  McOlel.  Mai.  804.  It 
would  bave  bem  easy  for  the  plaintiff  to 
have  submitted  to  an  examination  by  an 
experienced  physician  or  oculist  capable 
of  determining  whether  tbe  condition  ut 
her  eyes  was  tbe  result  of  IJie  operation, 
and  whet  her  that  operation  was  performed 
with  reasonable  skill  and  care.  Cases  may 
arise  where  there  Is  such  gross  negligence 
and  want  of  skill  In  performing  an  opera- 
tion as  to  dispense  with  the  testimony  of 
proftisslonal  witnesses;  but  not  so  in  the 
present  case.  It  la  not  conceded  or  proved 
that  tbe  weakneas  of  her  eyes  had  mate- 
rially resulted  from  the  operation ;  and, 
even  If  It  was,  the  questions  would  atlll 
arise:  Was  she  in  a  fit  pfayelcal  condition 
to  undergo  the  operation  f  Did  the  de< 
tendants,  before  bei^nnlng  the  operation, 
make  due  examination  to  determine  her 
condition  and  the  ueceaslty  for  an  opera- 
tion T  "Was  the  operation  performed  in  a 
careful  and  skillful  manner?  What  was 
thestandardot  professtonalsklU  and  scien- 
tific knowledge  required  of  these  men  la 
that  locality?  Was  tbe  after-treatment 
and  were  tbe  directions  given  tor  the  sub- 
seqnent  care  of  the  eye  such  as  would  meet 
the  approval  of  tbe  profession  in  Its  pres- 
ent advanced  condition?  If  a  mistake 
was  made,  was  it  a  case  of  reasonable 
lovbt  or  nncwtaloiby  or  a  mere  error  In 


Judgment  for  whteh  there  to  no  responsi- 
bility? It  was  the  duty  of  the  defendants 
"to  exercise  ordinary  care  and  skill,  and. 
this  being  a  duty  imposed  by  law,  it  will 
be  presumed  that  tbe  operation  was  care- 
fnlly  and  sklilfnlly  periormed,  in  the  ab- 
sence of  proof  to  tbe  cuntrary.  As  all  per- 
aons  are  presumed  to  have  duly  performed 
any  duty  Imposed  on  them,  negligence 
cannot  be  presumed,  but  muet  be  affirma- 
tively proved.  This  principle  la  especially 
applicable  in  suite  against  physicians  and 
surgeons  for  Injuries  sustain^  by  readon 
of  allMed  nnskllltul  and  careless  treat- 
meat.  State  V.  HonBekeei>er,  TOMd.  171. 
U  AtL  Rep.  S83.  Tbe  present  condition  of 
her  «yes  may  be  attributed  to  many  other 
eaoses.  It  may  be  tbe  result  of  disease 
contracted  in  that  vicinity,  or  from  mis- 
use and  Improper  exposare  of  her  eyes;  or 
It  may  be  an  beredltary  complaint  sim- 
ilar to  that  with  which  taer  brother,  sister, 
and  other  members  of  the  family  were 
afflicted.  Whatever  may  bs  the  cause,  we 
cannot  say  tbat  it  to  the  result  of  the  fa  olt 
or  negUgenceof  the  defendants.  The  oper- 
ation may  have  been  periormed  at  a  suit- 
able time,  with  proper  Instruments,  and 
in  the  most  skilltul  and  efficient  manner, 
and  yet  have  failed ;  and  in  the  absence  of 
competent  proof,  diowlng  that  tbe  detect 
In  plaintiff's  eyes  was  due  to  a  want  ol 
ordinary  care  and  skill  on  the  part  of  the 
defendants,  tbe  district  court  ruled  correct- 
ly In  sustaining  tbe  demurrer  to  the  evi- 
dence. See  Getcbell  v.  Hill,  21  Mlnu.  464; 
McCandless  v.  McWha,  25  Pa.  St.  95; 
Leighton  v.  Sargent.  7  Font.  (N.  H.)  460; 
HolUman  v.  Hoy.  19  III.  App.  459;  Tan- 
hooser  v.  Bergbolf.  90  Mo.  487,  8  S.  W.  Rep. 
72 ;  State  r .  Housekeeper,  70  Md.  162, 16  A  tl. 
Bep.882;  Whart.  &  S.Med.  Jur.  S  766.  The 
Judgment  of  the  district  court  will  be  af- 
firmed. All  tbe  Justices  concurring. 


Datis  t.  Jenkins. 


(46  Ku.  U) 


(9uprme  Covrt  of  KanaoM.  April  11, 189L) 
Sau  or  Lass — Vraodvi^st  RBPREsiiiTATiom— 

DurAQSt—ATTAOaMBKT  AITBB  ViBDICT. 

1.  Where  a  party  who  claims  to  possess  a 
right  to  a  timber-cultore  claim  nadet  the  laws  of 
the  United  States,  and  to  own  and  control  the 
relinquishment  of  the  same,  fraadulently  misrep- 
resents the  location  and  qnality  of  the  land  to 
one  who,  relying  apon  Ills  rewesentatlotis,  pur- 
chases and  paysfor  nlsrellaqiushment  and  tught, 
such  porcihaMr  is  entitled  to  recovtr  tbe  aam- 
ages  actaally  sustained ;  and  the  fact  that  the 

fiurchaser,  in  makins  his  entry,  llled  an  affidavit 
n  the  United  States  land-offloe  that  tbe  land  was 
prairie,  and  devoid  of  timber,  will  not  defeat  his 
recovery. 

a.  &  the  action  to  recover  damages  tor  the 
fraud  practiced  by  the  seller  upon  the  purchaser, 
the  non-taxable  character  of  land  so  entered  is  a 
proper  consideration  for  tbe  Jury  In  determining 
the  value  of  sach  a  claim  and  right  of  entry. 

8.  An  attachment  maj  be  aflowed  In  a  dvit 
action  for  the  recovery  ol  money  after  the  rettm 
of  a  verdict,  and  before  the  final  Judgment  there- 
on is  rendered  and  recorded. 
iSyUeOmt  hy  the  Court) 

Error  from  district  court,  ^nney  coun- 
ty; A.  J.  Abbott,  Judge. 

Enoch  E.  Jenkins  recovered  a  Judgment 
against  Frank  Davis  of  f 900  in  tbe  dis- 
trict court  of  Finney  county.  In  his  peti- 
tion be  alleged  that  the  "  plaintiff,  on  or 
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about  the  8tb  day  ot  October,  ISMt,  bav^ 

gained  with  the  raid  defendant  to  buy  ot 
im  a  reltnqalBhment  of  a  certain  tree 
claim  and  piece  or  parcel  ot  land  of  the 
said  defendant,  which  rellnqiilehment  be 
(Bald  defendant)  represented  to  own  and 
control,  and  the  land  Included  in  aald 
claim  and  rel]nqal«bment  thereto  to  be 
good,  lerel.  prairie  Hod,  and  tillable  land, 
and  situated  In  Fluney  connty,  Kansas. 
6  miles  went  of  Iranhoe,  and  snltable  for 
timber-culture  aud  affHcultural  purposes, 
and  especially  desirable,  and  would  JuHt 
suit  the  plaintiff,  who  tben  and  tliere 
expressed  a  desire  to  purchuse,  enter,  and 
cultivate  a  claim  under  the  n.  S.  land 
laws,  knowD  aa  *  Umber  culture  claim.' 
Plalntltt,  further  eomplalninK  of  the  de- 
fendant, saye  that  at  the  time  ot  said  bar- 
gaining said  defendant  well  knew  that 
each  and  all  ot  his  representations  so  made 
as  aforesaid  by  said  defendant  were  false; 
that  thesald  plaintiff,  then  confiding  in  the 
truth  otsaid  representations,  and  believing 
them  to  be  tme,  and  supposing  that  said 
defendant  actually  owned  and  controlled 
said  relinqQisbment,  and  that  the  land  in- 
cluded in  said  claim  so  relinquished  was 
^od,  level,  prairie  sod,  and  tillable  land, 
and  was  situated  In  Finney  county,  Kan- 
sas. 6  m  les  west  of  Ivanhoe,  and  was  snlt- 
nble  for  agricultural  and  timber-culture 
purposed,  agreed  to  pay  for  aald  relin- 
quishment and  claim  the  ram  of  seventy- 
five  (75)  dollars,  and  did  then  pay  said  de- 
tendant  the  sum  so  agreed  upon  as  afore- 
fiatd,  and  did  use  and  exliaust  his  (said 
plaintiff's)  rights  under  the  timber-culture 
laws  on  said  tract  of  land,  defendant  rep- 
resenting that  he  had  Jast  filed  a  relin- 
quishment thereto  in  the  V.  S.  land-oflftcet 
BO  plaintiff  could  file  and  enter  same  as 
u  tree  claim,  whereas  In  truth  and  In  tact 
the  said  defendant  did  not  own  nor  con- 
trol, and  had  not  owned  nor  controlled, 
any  such  relinquishment;  that  the  land 
represented  to  be  Included  In  the  claim 
conveyed  by  said  defendant,  as  aforesaid, 
was  unappropriated  public  domain,  and 
had  never  been  entered  nnder  any  ot  the 
public  land  laws,  and  was  not  good  prai- 
rie sod,  and  tillable  land,  situated  la 
Finney  county,  KonBas,  0  miles  west  of 
Ivanhoe,  but  was  rough,  billy,  mountain- 
ouH  sand  hills,  and  untlUable  piles  of  pure 
sand,  and  was  situated miles  south 
ot  Hartland.  In  Hamilton  county.  Kan* 
sns,  in  the  country  known  aa  the'8and 
Illlls,'  and  iB  unfit  ff>r  agricultural  pur- 
poses and  for  timber-culture  purpOHes, 
and  tfl  wholly  worthless;  whereby  the  said 
plaintiff  has  suHtalned  damages  to  the 
nmnunC  of  fifteen  hundred  (1,500)  dollars, 
to-wit:  The  sum  so  paid  as  aforesaid, 
to-wlt,  seventy-five  f75)  dollars:  (2)  the 
value  of  said  plnlntirrs  rights  nnder  the 
timber-culture  laws,  to- wit,  seven  hundred 
and  fifty  (750)  dollars;  and  (3)  the  differ- 
ence In  value  between  160  acres  of  good, 
level,  prairie  sod,  and  tillable  land,  situ- 
ated as  represented  by  said  defendant, 
(less  the  government  price,)  and  160  acres 
ot  rough,  hilly,  mountainous  sand  hills, 
and  untillable  plies  of  oure  sand,  situated 
as  the  facts  show  It,  less  the  government 
price  therefor.  Wherefore  the  said  plain- 
tin  paya  Judgment  against  said  defendant 


for  the  aald  nam  of  fifteen  handred  (1,600) 
dollars,  bto  damages  so  aa  aforesaid  bds- 
tatned,  tor  coats  of  suit,  and  for  all  other 
and  further  proper  relief. "  The  defendant 
admitted  In  his  austver  the  sale  of  his  In- 
terest In  the  claim,  but  denied  that  he  rep- 
resented the  same  to  be  good,  level,  prairie 
8od,  and  tUlabte  land,  situated  In  Kinney 
county,  six  mliss  west  of  Ivanhoe.  and 
snitablefoF  timber-culture  and  agricul  tural 
purposes,  or  that  he  made  any  represen- 
tations whatever  as  to  the  quality  of  soil, 
or  purposes  for  which  it  was  adapted,  or 
where  the  same  was  located.  Upon  the 
issues  tramed.atrialwas  faadbelureajury. 
which  resulted  In  a  verdict  In  favor  ot  the 

glalntitf.  After  the  verdict  was  returned, 
ut  before  Judgment  was  given,  the  court, 
on  the  application  of  the  plalntiff.grauted 
an  order  ut  attachment,  which  was  levied 
upon  the  real  estate  ot  the  defendant.  A 
motion  was  made  to  dissolve  the  attach- 
ment upon  various  grounds,  and  the  court 
sustained  the  motion  as  to  the  homestead 
of  the  detfmdant,  but  OTerruled  it  as  to 
other  real  estate  wfakh  had  been  levied 
upon.  The  defendant  brlnsstbe  case  to 
this  court  for  review. 

tf.£.£ojr<f,  tor  plaintiff  In  error.  Brown, 
BiererA  CotteriiI,toT  defendant  In  error. 

Johnston,  J.,  (after  gtatlag  the  facta  aa 
above.)  This  ease  Is  founded  on  the  al- 
leged fraud  and  deceit  practiced  by  Davis 
on  Jenkins  In  a  transaction  relating  to  a 
timber-cniture  claim,  and  we  tail  to  see 
why  the  petition  does  not  set  forth  a  cause 
of  action.  In  substance,  it  avers  that  Da- 
vis, who  claimed  a  right  under  the  United 
States  laws  to  a  tract  ot  land,  and  that  he 
owned  and  controlled  the  relinquishment 
of  theBame.represented  It  to  be  welUocat- 
ed,  good,  level,  tillable  land,  suitable  for 
t]mber«ulture  and  agricultural  purposes, 
and  especially  adapted  to  the  wants  ot 
Jenkins,  who  wished  to  enter  a  timber 
culture  claim  under  the  UnltedStates  land 
laws.  He  confided  In  the  truth  ot  the  rep- 
resentations made  by  Davis,  and  pur* 
chased  and  paid  him  for  the  rdlnqnlsb- 
ment  and  claim.  He  avers  that  the  repre- 
sentations were  false  In  every  particular; 
that  Davis  had  no  right  in  the  claim,  and 
did  not  own  or  control  the  relinquishment 
thereto;  that  the  tract  was  not  located 
where  he  represented  that  It  was ;  that  It 
was  not  level,  tillable  land,  and  not  suita- 
ble for  agricultural  and  timber-culturepur- 
poses,  but,  on  the  contrary,  was  rough, 
hilly,  mountainous  sand  hlIlB,and  untilla- 
ble piles  of  pure  sand,  and  wholly  worth- 
less. Jenkins  alleged  that  by  reason  ot 
the  fraud  and  deceit  practiced  upon  him 
by  Davis  he  had  parted  (vlth  his  property, 
exhaUBted  his  rights  nnder  the timbermult- 
ure  laws  of  the  United  States,  and  been 
otherwise  damaged  In  the  total  sum  of 
$1,500.  The  tact  that  Jenkins  was  re- 
quired to  make  an  affidavit  when  he  placed 
hla  timber-culture  filing  on  the  land  does 
not  debar  him  from  recovering  the  dam- 
ages which  he  actually  sustained.  It  Is 
claimed  that,  It  be  complied  with  the  act 
ot  congress  in  making  the  affidavit,  he 
must  have  known  the  character  of  the 
land,  and  thertfore  could  not  have  relied 
upon  the  representationsolDavla.  in  this 
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affidavit  tbe  Applicant  Bweara  that  the 
land  was  prairie,  or  devoid  ol  timber,  but 
Is  cut  required  tuBtate  Anything  la  refsard 
tu  the  quality  oX  the  BOll,  or  tbe  pnrposefl 
for  which  It  was  adapted.  1  Supp.  Rev. 
St.  U.  S.  348.  Jenkins  may  bave  been  ac- 
quainted with  the  fact  that  the  land  was 
pralrlp,  and  devoid  ol  timber,  without 
liavlDK  a  knuwledKe  of  the  exact  location* 
or  whether  It  was  ffuod,  tillable  land, 
Boltable  for  agriculture  and  the  cnltlva- 
tlun  of  timber.  If  he  relied  npon  tlie  rep- 
reeentatiouB,  as  allei^ed,  and  was  thereby 
deceived  to  his  Injury,  he  may  recover  for 
the  damage  sustained,  although  he  ml^ht 
have  ascertained  by  a  further  search  and 
inquiry  that  the  statements  made  by  0a- 
viB  were  untrue.  McKee  r.  Eaton,  28 
Kan.  226;  Claggett  v.  Crall,  12  Kan.  393. 

In  Instructing  the  Jury,  the  court  stated 
that  land  entered  under  the  tlmber-cult< 
nre  art  was  not  taxable  from  the  time 
the  entry  is  made  until  final  proof  Is  made 
and  a  final  certificate  is  received  from  the 
regis  cur  uf  tbe  land-uftlce,  and  that  final 
proof  may  be  made  at  the  expiration  of  8 
years,  but  It  Is  not  necessarily  made  until 
tbe  expiration  ol  13  years.  It  Is  not 
claimed  that  this  Is  an  Incorrect  state- 
mentotthe  law,  but  It  Is  contended  that  it 
is  InappUuaDle  In  the  case.  The  non-taxa- 
ble feature  of  a  tlraber-cultureclalin  was  a 
proper  cousideratlon  tor  tlie  Jury  In  deter- 
raining  the  value  ut  such  a  claim,  and  of 
the  right  tu  enter  the  same.  Noerrorwas 
committed  by  tbe  court  In  granting  an  at- 
tachment after  the  return  of  the  verdict. 
The  statute  provides  that  an  attachment 
may  issue  "at  or  after  the  commence- 
ment" of  an  action.  The  order  may  there- 
fore be  granted  at  any  time  daring  the 
pendency  of  the  action,  and  before  the 
Unal  determination  of  tbe  same.  In  the 
present  case,  after  tbe  verdict  was  re- 
turned, notice  of  a  motion  for  a  new  trial 
was  immediately  given,  and  tbe  motion 
was  duly  filed  within  the  statutory  time. 
It  Is  true  that  after  a  Judgment  is  record- 
ed it  is  effectual,  notwlthstandln;;  the 
pendenity  of  a  motion  fur  a  new  trial, 
(Church  V.  Guodln.  22  Kan.  527;)  but  here 
the  judgment  was  reserved  until  tbe  dis- 
position  of  the  mutton  for  a  new  trial. 
The  plaintlR  In  error  asks,  what  Ib  to  be 
gained  by  the  levy  of  an  attachment,  after 
verdict,  upon  real  estate,  since  the  judg- 
ment, when  tinally  rendered,  becomes  a 
lien  upon  the  real  estate  from  the  first 
day  of  the  term  of  court?  A  sufficient  an- 
swer to  the  inquiry  is  that  no  judgm<.-nt 
was  recorded ;  and  If  the  court  had  set 
aside  the  verdict  which  had  been  returned, 
and  had  granted  a  new  trial,  there  would 
have  been  uo  lien  nor  any  protection 
against  the  fraudulent  disposition  of  the 
real  estate  by  the  pluintiS  in  error.  The 
purpose  of  an  attachment  is  to  seize  and 
bold  the  property  until  It  can  be  subjected 
to  execution ;  and  a  party  Is  entitled  to 
the  benefit  of  an  attachment  until  the  en- 
try of  a  judgment  upon  which  an  execution 
may  isHue.  Until  the  judgment  is  finally 
entered,  an  attachment  may  be  had,  and 
a  lien  of  the  same  continues  till  it  Is 
merged  In  the  judgment  finally  rendered 
and  recorded.  The  priority  obtained  by 
the  attachment  con  tinaes  alter  the  entry 


of  Judgment  until  execution  tssues.  Speel- 
man  v.  Chaffee,  5  Colo.  247 :  Lynch  v.Crary, 
62N.T.181;  Bagley  v.  Ward.  87  CaLm; 
Schleb  T.BaIdwin,22How.Pr.278;  Drake, 
Attachm.  S  224. 

There  is  some  contention  with  respect 
to  the  sulficiency  of  the  evidence;  but  the 
record  does  not  properly  show  that  all  of 
the  evidence  is  preserved,  and  henee  no 
consideration  of  that  snUect  is  demanded. 
Hill  V.  Bank.  42  Kan.  364,  22  Pae.  Bep. 
324.  We  have  read  the  testimony  con- 
tained in  the  record,  however,  and  are  in- 
clined to  the  opinion  that  it  is  sufficient 
to  sustain  the  verdict  and  judgment  that 
were  giveo.  Judgment  affirmed.  All  the 
justices  concnrring. 


(4$  Km.  H) 

CONWRLL  r.  LOWBANCB. 
(Supreme  Court  of  Kanms.    April  11,  ISSL) 
Pbbwssion  to  8db  Bbcbivbr— Retooltion. 
After  the  ooart  has  granted  permli»lou  to 
the  fint  moetgmgoe  of  ohattelB,  who  was  In  poft- 
aessiou  of  the  mort^ged  property  when  a  re- 
oeiver  appointed  oaan  ex  parte  application  toob 
possession  of  them,  to  sue  the  receiver  in  re- 
plerin,  and  the  suit  bad  been  commenced,  and  all 
proceedings  had  conformed  to  the  order  of  tbe 
court,  and  a  lane  amount  of  costs  had  accrued, 
it  Is  m  abtue  of  Hha  dlscwtioDaty  power  of  the 
coort  to  revoke  theuetiBiMion  to  luethe  receiver 
and  diamiaa  the  action. 
(^tUOnu  bu  Stmtiaon,  0.) 

Commissioners*  decision.  Error  from 
diBtrlct  court,  Finney  county;  A.J.Ab- 
bott, Judge. 

H.  R.  Boyd  and  Brown,  BiererA  Cot1»r- 
&1,  for  plaintiff  In  error.  Geo.  Morgan^ 
H.  F.  M/tsoa,  and  Bopktu/t  tfr  Hoakinsoa, 
for  defendant  in  eiTur. 

Simpson.  C.  Tbe  material  facts  are:  On* 
the  1st  day  of  December,  1S8S,  the  platnlltf 
in  errur  was  In  the  posseHxlon  of  a  stock 
of  drugs  and  drug-store  fixtures,  situate  In 
a  huildiug  on  lot  10,  in  block  30,  in  Gardeu 
City,  Itnown  as  the  "Oeorge  H.  De  Waters 
Drug-Store."  The  plaiutiff  in  error  took 
possession  of  these  goods  under  a  claim 
that  be  had  a  ebattelmortgage  that  waa 
a  first  lien  on  said  stock  of  drugs,  to  se- 
cure a  bona  tide  Indebtedness  to  him,  and 
that  the  conditions  of  said  ebattelmort- 
gage had  been  broken.  On  that  day,  to- 
wlt,  the  1st  day  of  December,  1888,  the  said 
George  H.  De  Waters  exocutt^d  and  deliv- 
ered to  the  Finney  County  National  Bank, 
to  F.  Flnnup,  and  K.  M.  Morton,  a  chat- 
tel mortgage  on  the  same  stock  of  drugs 
and  drug-store  fixtures,  to  secure  tliet)ank 
in  the  sum  of  $1,.500.  Mortno  in  the  sum  of 
¥iV)0,  and  Fiimup  In  tne  sumoffSBO.  On 
this  clay  these  parties,  the  bank.  Morton, 
and  Finuuj>,  commenced  an  action  against 
De  Waters,  asking  Judgments  fur  the  re- 
;  spectlve  amounts  due  the  plaintiffs^  and 
making  other  creditors  of  De  Waters  par- 
ties defendant,  requiring  them  to  answer 
and  set  up  their  respective  Hens,  asking 
for  the  appointment  of  a  receiver,  the  sale 
of  the  stock  of  merchandise,  and  an  appli- 
cation ol  the  proceeds  of  sale  to  the  pay- 
ment of  the  liens  thereon  in  the  order  of 
their  priority.  An  ex  parte  aopllcation 
by  the  plaintltfB  in  this  action  was  made 
to  the  Judge  at  ctaambers  for  tbe  appoint* 
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ment  of  a  recelrer»  and  onv  was  appointed 
on  the  auid  let  day  of  December,  188S.  The 
receiver  took  the  oath  and  filed  a  bond  as 
required  by  law,  that  wqb  doly  approved, 
and  made  a  demand  ua  Conwell  for  the 
stock  of  dra^s  and  fixtures.  Conwell  re- 
tased  to  deliver  them  to  the  receiver.  The 
Judge  of  the  district  coart  made  an  order 
at  chambers,  directing  the  afaerift  to  take 
the  Btock  of  drugs  from  Conwell,  and  de- 
liver tbem  to  the  receiver,  and  this  was 
done.  The  sherltf  was  ordered  to  bring 
Conwell  before  the  Judge  to  show  cause 
why  he  should  not  be  punished  for  con- 
tempt. The  Judge  finally  concluded  that 
he  hud  no  power  at  cbambera  to  punish 
Conwell  tor  contempt,  and  ordered  him  to 
appear  before  the  court  on  the  Ist  day  of 
January,  1889.  It  being  one  of  the  Judicial 
days  of  the  regular  January  term  of  the 
district  court  of  Finney  county.  On  the 
18th  day  of  December,  18H8,  Conwell  made 
an  application  for  leave  to  sue  the  receiver 
in  replevin,  to  the  Judge  of  the  district 
conrt  at  chambere,  and  leave  was  grant- 
ed. Under  the  order  granting  leave  to 
sne,  and  on  the  14th  day  of  December,  1888, 
Conwell  commenced  an  action  In  replevin 
agnlnst  the  receiver,  an  order  of  delivery 
was  Issued,  and  the  sheriff  put  Conwell  In 

{lossession  of  the  stock  of  drugs.  On  the 
4th  day  of  January  the  court,  of  Its  own 
motion,  set  aside  the  order  allowing  Con- 
well to  sue  the  receiver  in  replevin,  and 
then  dismissed  the  action  brought  by  Con- 
well. All  proper  exceptions  were  saved,  a 
motion  for  a  new  trial  was  made  and 
overraled,  and  the  cause  broaght  here  for 
review.  On  the  hearing  of  the  motion  to 
vacate  the  order  granting  Conwell  permis- 
sion to  sue  the  receiver  in  replavin,  Con- 
well offered  to  show  by  De  Waters  that  he 
had  avalid  bonaSde  chattel  mortgage  np- 
on  the  property  that  was  a  first  Hen 
thereon,  but  this  was  refused.  It  appears 
from  the  record  that  the  defendants  in  er- 
ror allege  that  Conwell  held  possession  of 
the  stock  of  goods  under  and  by  virtue  of 
a  bin  of  Bala  that  was  claimed  to  be  fraud- 
olent. 

The  power  of  the  court  to  appoint  a 
receiver  must  be  e3.creised  with  great  cau- 
tion, and  with  a  due  regard  to  the  rights 
and  interests  of  all  parties  Interested  in 
the  property.  It  is  not  to  be  allowed 
when  otheradequateremedyexlsts.  High, 
Ree.  369.  It  Is  only  Inextreme  cases  that 
a  court  will  appoint  a  receiver  (or  chattel 

Property  In  possession  of  a  mortgagee 
aving  the  firet  Hen,  and  the  obvious  rea- 
son tor  this  Istbat  thestatutesof  thestate 
authorize  the  mortgagee  to  take  posses- 
sion on  condition  broken,  and  this  gives 
him  the  absolute  legal  right  to  possession ; 
and,  to  authorise  a  receiver  to  take  the 
possession  of  the  mortgaged  chattels 
away  from  one  having  apparently  the 
flret  lien,  there  must  be  a  very  strong 
showing  of  fraud.  This  is  familiar  doc- 
trine, to  be  found  both  In  Beach  and  High 
on  Receivers.  It  is  said  by  Jones  on  Chat- 
tel Mortgagee,  g  489 :  "  The  appointment  of 
a  receiver  of  mortgaged  chattels  held  by  a 
mortgagee  In  possession  will  only  be  made 
In  cases  ot  pressing  necessity,  in  order  to 
secure  the  rights  of  the  mortgagor  or 
others  claiming  uodar him."  ▲  mortgagee 
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in  posseralon  win  not  be  dlspowronsod  by 

the  appointment  of  a  recover  on  the 
ground  that  the  property  in  controversy 
Is  a  newspaper  and  printing  establish- 
ment, which  it  is  desirous  to  sell  as  an  ac- 
tive business  in  actual  operation.  Rapier 
V.  Paper  Co.,  fi4  Ala.  330.  A  mortgagee 
rightfully  in  the  possession  of  mortgaged 

{>roperty  cannot  be  deprived  of  It  by  the 
evy  of  an  execution  upon  It,  or  the  mak- 
ing of  an  attachment  ot  it  by  a  ensditor  of 
the  mortgagor.  Pike  v,  Colvln,  67  111.227; 
Marsh  v.  Lawrence,  4  Cow.  461 ;  Moore  v. 
Murdock,  :26  Cal.  614;  Volney  Stamps  t. 
Oilman.  43  Miss.  466;  Troy  v.  Smith,  33 
Ala.  469.  If  an  officer  attempt  to  take 
the  property  upon  an  execntlon  Issned 
against  a  mortgagor,  the  execution  not 
being  a  lien  prior  to  the  mortgage,  the 
mortgagee  Isjustlfied  In  foretbly  resisting 
the  othcer.  Wentworth  v.People,4  Scam. 
650.  But,  If  the  officer  succeeds  in  taking 
the  property,  the  mortgagee  may  sae  him 
for  conversion,  and  recover  the  value  of 
the  property,  (Worthlngton  v.  Hanna,  28 
Mich.  680;  Nelson  t.  Wheeluck,  46  111.  35.) 
or  the  value  of  his  Interest  In  the  goods, 
(Becker  v.  Dunham,  27  Minn.  82,  6  N.  W. 
Rep.  4U6;  Bailey  v.  Godfrey.  64  111.  607.)  A 
mortgagee  of  a  chattel  Is  entitled  to  the 
poBsessiunof  It  against  a  collector  of  taxes, 
who,  after  the  mortgage,  has  distrained 
U  for  a  tax  due  from  the  mortgagor. 
Fuller  V.  Day,  103  Mass.  481.  These  elta- 
tions  are  sufficient  to  show  how  strongly 
the  courts  regard  the  right  ot  possession 
of  a  first  mortgagee  of  chattels.  Apply- 
ing this  principle  to  the  facts  In  this  case, 
so  far  as  they  are  developed  by  the  record, 
we  doubt  whether  the  showing  was  suffi- 
cient to  authorize  the  appointment  of  a 
receiver.  The  appointment  was  made  on 
an  ex  parte  application  in  an  action  on 
chattel  mortgages  executed  by  the  debtor 
to  the  plaintiDs,  at  a  time  when  the  mort- 
gaged property  was  in  the  actual  posses- 
sion of  Conwell,  the  action  being  com- 
menced within  a  fewhoureafter  the  execu- 
tion ot  the  chattel  mortgages.  Conwell 
ought  to  have  had  notice  of  the  applica- 
tion ;  he  resided  and  the  goods  were  sit- 
uate in  the  same  town  In  which  the  order 
was  made.  Under  these  circumstances, 
we  regard  the  order  mude  to  allow  Con- 
well to  sue  the  receiver  In  replevin,  and  de- 
termine his  statutory  right  to  the  posses- 
sion of  the  goods,  as  one  In  the  Interest  iA 
Justice,  and  as  one  having  a  tendency  to 
correct  the  doubtful  order  appointing  the 
receiver.  Conwell  obeyed  the  order  allow- 
ing him  to  sue.  In  letter  and  spirit,  and  nc 
good  oauRC  Is  shown  why  the  permission 
to  sue  should  be  revoked.  It  Is  a  matter 
resting  very  largely  in  the  discretion  ot 
the  court,  but  It  is  a  legal  discretion,  and 
not  arbitrary  power,  and  Is  to  be  exer> 
cised  with  due  regard  to  the  rights  of  par^ 
ties.  Under  the  peculiar  cireumntances  of 
this  case,  we  do  not  think  It  was  a  fair 
exercise  of  the  discretionary  power  of  the 
court  to  dismiss  the  action  ot  replevin 
brought  by  Conwell  against  the  receiver 
after  permission  to  sue  had  been  granted. 
In  the  Interests  of  Justice,  as  we  deem  it, 
after  Conwell  had  complied  with  all  the 
reqalrements  ot  the  order,  after  a  large 
amount  ot  costs  must  have  been  neeeih 
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BSrily  created,  and  after  It  Is  apparent 
that  CoDweire  rlgbt  to  pnsBesslon  can  be 
speedily  determined  bytbisfurm  of  action. 
Ot  course,  tbe  appointment  of  the  receiver 
cannot  be  qaeationed  or  passed  upon  In 
ench  action,  the  only  Inquiry  being  wheth- 
er Von  well,  by  virtue  of  bis  chattel  mort- 
gaffe,  being  a  flrst  Hen  on  tbe  chattels,  is 
entitled  to  possession,  or  the  receiver,  by 
virtue  of  his  appointment  and  the  order 
of  the  conrt  directing  him  to  talie  posses- 
sion. If  tbe  chattel  mortgage  of  Conwetl 
is  void  or  Iraadulent  for  any  reason.  It 
can  be  sbown  in  this  action  as  affecting 
jIs  right  to  pOBsesslon.  We  recommend 
-:hat  the  order  of  the  district  court  revok- 
ing permisaion  to  sue  tbe  receiver,  and  dia- 
misslng  tbe  action,  be  reversed*  and  the 
canae  remanded  for  trial. 

Per  Curiam.  It  Is  so  ordered;  all  the 
lusticea  concurring. 


(45  Kaa.  75») 

White  et  a.L  v.  Bird. 
{Supreme  Court     Kansas.   April  11, 189L) 

UUBCTtOIta  DOT  BjJSKD  BBLOW— BlVIBW  OK  Ap- 

PBAi.— CoNTLioniia  Etioshck. 

1.  UotloDs  and  questions  not  ruled  WBoa  by  the 
trial  court,  or  not  ottaerwiae  disposed  of,  will  not 
be  noticed  by  this  court. 

3.  When  &  caase  is  submitted  to  the  court  for 
trial  and  a  jury  waived,  and  there  is  a  conflict 
of  evidence  on  every  material  fact,  and  there  is 
some  evidence  to  sustain  the  general  flndiags  of 
the  trial  coort  necessarily  inoluded  in  the  Jndg- 
nient,  suoh  flndings  ana  judgmeat  will  not  be 
disturbed. 

(ayUalma  by  Simpson,  C.) 

Co  mmleai  oners'  decision.  Error  from 
district  court,  Cheyenne  county;  Louis  K. 
PuATT,  Judge. 

a.  A.  Wilgon  and  RossfDgton,  Smith  A 
D&Uhs,  for  plaintiff  In  error.  IS.  W.  McBt- 
Toy,  for  defendant  in  error. 

Simpson,  C.  Bird  commenced  this  ac- 
tion In  the  distrlctcuiirt  of  Cheyenne  coun- 
ty, claiming  that  on  the  11th  day  of  April, 
18%,  Eva  Ostrander.  Charles  MuMer,  8am- 
uel  McKnlght,  and  Lawrence  Flantxan 
each  purchased  a  quarter  section  of  school 
land  situate  In  Cheyenne  county  from  the 
state  of  Kansas,  the  whole  purchase  em- 
bracing section  ^6,  township  2  south,  ot 
range  46  west.  This  purchase  was  made 
under  the  provisions  of  the  "Act  to  pro- 
vide for  tbe  sate  of  school  lands. "  ap- 
proved Febrjary  32, 1S64,  and  acts  amend- 
atory and  supplemental  thereto.  That 
certiflcutes  of  purchase  were  issued  toeach 
by  the  county  clerk  of  Bawllns  county,  to 
■which  the  county  of  Cheyenne  was  then 
attached.  That  these  certificates  of  pur- 
chase were  duly  asHlgued  by  these  respect- 
ive purchasent  to  Beverstock  and  Coch- 
ran, who  werp  purchasers  for  value,  hav- 
ing paid  flOO  for  ench  assignment.  He 
farther  allege  that,  after  said  certificates 
were  assigned  and  were  In  the  poHsesslon 
of  Beverstock  and  Cochran,  they  were 
either  lost  or  stolen,  without  fault  or  neg- 
ligence on  their  part;  that  after  they  were 
so  lost  or  stolen  they  wci-e  sold  by  some 
of  the  defendants  without  the  knowledge 
or  consent  ot  said  Beverstock  and  Coch- 


ran; that  the  names  of  Beveratock  and 
Cotihrau  wereeraeed  from  the  assignnieuts 
made  tu  them  by  the  original  purchaHers. 
without  tlielr  knowledge  or  consent ;  that 
the  defendants,  Henry  K.  White,  E.  8. 
Douglass,  and  E.  K.  White  claim  to  be 
present  owners  of  aald  certificates  of  pur- 
chase of  tbe  several  pieces  of  school  land. 
He  further  allies  that,  when  It  was  dis- 
covered that  said  certificates  ol  purchase 
then  owned  and  In  the  possession  of  Bever- 
stock and  Cochran  wera  lost  or  stolen, 
each  proceedings  were  bad  as  to  cause 
the  clerk  ot  ftawllua  couaty  to  driver  to 
Beverstock  and  Cochran  certified  copies  of 
said  certificates  of  purchase  and  the  as- 
signments thereon  to  Beverstock  and 
Cochran;  that  on  the  2d  day  of  October, 
1885,  Beverstock  and  Cochran,  for  and  In 
consideration  of  the  sum  of  $885  in  hand 
paid  them  by  one  Charles  R.  France,  duly 
assigned  said  certificates  ot  purchase  to 
tbe  said  France,  and  that  said  Charles  B. 
France  did  subsequently  assign  said  cer- 
tificates of  purchase  tothe  said  Bird,  who, 
by  virtue  of  such  assignments,  became  tbe 
absolute  and  nnqualifled  owner  of  the 
aame;  that  theasslgnments  of  Beverstock 
and  Cochran  to  France,  aud  from  France 
to  Bird,  are  la  writing,  indorsed  on  tbe 
back  of  the  certified  copies;  that  after- 
wards Bird  tendered  to  the  treasurer  of 
Rawlins  county  all  the  interest  due  and 
payable  on  said  four  certificates  of  pur- 
chase, who  refused  to  accept  the  same; 
but  that  said  treasurer  did  permit  the 
defendant  E.  K.  White  to  pay  the  same; 
that  in  1886  tlie  said  Bird,  desiring  to 
make  final  payment  of  thetourcertiflcates 
of  purchase,  tendered  to  the  county  treas- 
urer the  full  purcbaee  price  for  said  land, 
together  with  interest  from  the  day  ot  sale 
to  the  day  ot  tender,  which  was  refused. 
Attached  to  the  petition  are  copies  of  the 
tour  certificates  of  purchase  and  the  writ- 
ten assignments  ot  the  four  original  pur- 
chasers to  Beverstock  and  Cochran,  the 
petition  being  verified.  Among  the  other 
prayers  for  relief  was  one  that  the  defend- 
ants be  restrained  from  claiming  any  In- 
terest In  and  to  said  certificates  of  pur- 
chase. A  temporary  Injunction  was  al- 
lowed until  the  final  hearing.  Thedefend- 
ants  Henry  K.  White,  who  was  seed  as 
E.  K.  White,  E.  S.  Douglass,  and  C.  F. 
Mathletion,  filed  the  answer,  admitting 
the  purchase  by  Flanlgan,  McKnlght,  Os- 
trander, and  Muller,  as  described  in  the 
petition,  and  that  each  received  a  certlfi< 
cate  of  pnrcbase.  They  admit  that  they 
now  claim  by  virtue  of  certain  assign- 
ments made  by  tbe  said  original  purchas- 
ei>H  and  their  assignees  to  be  the  absolute 
owners  of  each  and  all  of  these  certlfica tea 
of  purchase,  each  owning  an  undivided 
third  Interest  therein.  They  further  aver 
that  long  before  they  or  any  ot  their 
co-defendants  acquired  any  Interest  lUHaid 
certificates,  and  before  the  pretended  ac- 
quisition ot  any  Interest  in  said  certificates 
of  purchase  by  Bird,  the  said  Beverstock 
and  Cochran  repeatedly  disavowed  any 
claim  or  Interest  to  or  In  aald  land  or  In 
said  certificates,  and  cnosed  the  same  to 
be  sold  without  any  risible  appearance  of 
any  ownership  by  them  therein,  and  to  bv 
detlvei'ed  to  those  under  whom  these  de- 
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fendants  claim  title  to  said  certlflcBtee, 
they  buying  the  same  from  other  peraons 
than  Bevenitock  and  Cochran,  and  paying 
therefor  upon  the  faith  of  such  repreeeuta- 
tloua  and  diHcIalmer  of  uwnerehip  and  in- 
terest therein  by  said  Beverstoclt  and 
Cochran.  Tliis  answer  1b  verified.  Ot  tlie 
other  defendantB.  Hendricks,  HuBsell,  Tiu- 
dall,  and  BeniniinK  filed  disclaimers.  The 
defcntlants  Way  and  Kerudt  made  default, 
and  tiled  no  anHweni,  so  that  the  real  con- 
troversy Is  between  Bird  on  the  one  hand 
and  White,  Douglass,  and  MaChleson  on 
the  other.  Tlie  rause  was  tried  to  the 
«ourt,  and  a  freneral  Judgment  entered  In 
the  following  lan^uajse:  "This  day  this 
cause  came  un  to  be  heard  on  the  IsAue 
joined  between  tlie  parties,  the  plaintiff  In 
person,  and  by  Attorneys  S.  W  McBlroy 
&ndJohn  1).  Hayes,  and  the  defendants  by 
their  ati-orneyrt,  Jimies  Donovan  and  M. 
A.  Wilson.  The  plnlntiff  Introduced  bia 
testimony  and  rested,  then  the  defendants 
their  testimony  and  rested,  and  the  court, 
beln^  fully  advised  In  tbeprumities, do  find 
that  the  plaintiff,  at  the  commencement  uf 
this  action,  was  and  now  is  the  owner  ot 
four  cercifleates  of  purchase,  as  follows, 
to-wit,  the  same  beinf<  fully  described  In 
plaintiff's  petition,  and  embraclnfi^  the  en- 
tire sectl<tn  thlrty-slx,  in  township  two 
south,  of  range  ft>rty-one  went,  in  Chey- 
enne county.  KaOHas.  The  court  further 
finds  that  the  said  plaintiff  derived  his 
title  to  the  said  certlticates  of  purchase 
from  one  Charles  B.  France,  and  said 
France  his  title  from  BeveratocbandCo'-h- 
ran,and  Beverptock  and  Cochran  from  the 
four  original  purchasers  ot  the  said  land, 
to  whom  the  state  of  Kansas  issued  certifi- 
cates of  purchase,  which  were  on  the  11th 
day  of  April,  issT),  assiKned  to  said  Bever- 
Htock  and  Cuchran,  and  Bevenitock  and 
Cochran  to  Charles  B.  France  duly  as- 
Hlt^ned  October  2,  ]N,s5,  and  bald  Charles  B. 
Frauce  transferred  same  to  the  plain- 
tiff  herein  before  thecommencementot  this 
action;  that  the  said  four  oriprtnal  certih- 
cntes  iasued  to  the  fouroriginal  purt-hoHei-s 
were  lost  and  unlawfully  mutilated,  and 
the  names  of  Beverstoek  and  l^ocliran  were 
erased  from  each  of  saidcfrtificatea  of  par- 
chase,  and  afterwards  the  name  of  C.  P. 
BuHsell  was  Inserted  In  the  said  original 
asslffumentB  In  place  of  the  names  ot  Bev- 
eratoek  and  Cochran,  theorlglnal  and  first 
assiKuees.  and  that  such  erasure  was 
made,  and  the  name  of  C.  P.  Kuasell  insert- 
ed, without  tiie  knowleilf;e  and  consent  of 
Beverstock  and  Cochran. oreltherot them; 
that  the  defendants  Henry  K.  White,  Ed- 
ward S.  DoufflasB.  and  C.  F.  Mnthleson 
arR  now  in  posseMHlon  of  the  lour  oH};In(it 
certificates  of  asHif;iinient.  and  claim  tiieir 
title  to  the  Riime  from  said  C.  P.  Russell, 
and  C.  P.  Russeil  from  N.  A.  Way.  And 
the  court  further  flndtj  that  the  said  N.  A. 
Way  had  no  interest  in  said  certllicateH  or 
rifiibt  to  said  land;  that  the  fratidulent 
alteration  ot  said  four  assi^fnnients  was 
Illegal  and  void,  and  paHse<l  no  title  to 
said  certificates,  nor  any  valid  Interfst  in 
said  land.  It  Is  therefore  ordered.  ad- 
Judged,  and  decreed  by  the  court  tliat  the 
plaintirf's  inteifst  and  title  to  '^ald  certifi- 
cates of  purchase  is  parumt>unt  and  su- 
perior to  the  luterest  of  the  defendants. 


and  he  entitled  to  a  pa'tmt  to  nectlon  36, 
townahtp  ii  south,  of  ranfce  41  west,  from 
the  state  of  Kansas  upon  the  payment  ot 
the  amount  due  the  state  upon  said  con> 
tracts,  and  theturthersttmof  one  hundred 
three  and  QH-im  dollars  to  the  clerk  ot  the 
court  for  Henry  K.  White,  the  same  being 
the  amount  the  said  White  has  puld  as  In- 
terest on  tlie  said  contracts ;  and  it  la  fur- 
ther ordered,  adjudged,  and  decreed  by  the 
court  that  the  Interest  ot  the  defendants 
in  aud  to  said  land  and  certifleates  of  pur- 
chase be  forever  canceled  and  held  for 
nanght,  and  the  plaiutitt's  ownership  In 
and  to  said  certificates  ot  purchase  and 
right  to  said  land  therein  described  forever 
anstained,  and  the  defendants  pay  the 
costs  of  this  suit, taxed  at$41.46,fur  which 
let  execution  issue."  Amotion  for  a  new 
trial  was  overruled,  and  White,  Dnngtass, 
and  Mathlesun  brtng  the  case  here  for 
review. 

Only  two  assignments  of  error  are  in- 
sisted upon  here.  The  first  is  that  these 
plaintiffs  In  error  were  entitled  to  a  judg- 
ment on  the  pleadings,  and  the  second  la 
that  the  trial  court  erred  In  not  sustain- 
ing the  motion  ot  the  plalatllt  In  error  In 
the  nature  ot  a  demurrer  to  the  evidence. 
Numerous  inquiries  present  themaelvea 
on  a  perusal  of  this  record,  and  their  de- 
termination may  have  the  effect  to  dis- 
pr>seof  anumber  of  questions  discussed  by 
counsel  for  plaintiffs  In  error.  The  caee 
was  tried  by  the  court  on  the  15th  day  ot 
May,  1888,  and  on  that  day  a  motion  was 
filed  by  attorneys  for  White,  Doofflasa, 
and  Mathleson.  asking  that  judgment  be 
rendered  in  their  favor  becanse  the  evi- 
dence Introduced  by  the  plaintiff  (Bird) 
fails  toshowacause  of  action,  and  because 
the  testimony  ot  the  plaintiff  tails  to  show 
any  legal  or  equitable  Interest  in  bis  favor. 
The  record  falls  to  show  anywhere  that 
there  was  any  ruling  or  disposition  what- 
ever of  this  motion.  The  attorneys  of  the 
plaintiffs  In  error  classify  this  motion  as 
a  demurrer  to  the  evidence,  and  assuming 
this  to  be  a  demurrer,  still  the  lower  court 
never  acted  on  It,  and  we  cannot.  'I'he 
motion  for  a  new  trial  assigned  as  causes 
therefor  the  toltowiniE:  FJrst,  that  the  de- 
cision Is  contrary  to  the  evidence;  aeeond, 
that  the  plaintiff.  Benjamin  Bird,  is  not 
the  party  In  Interest,  and  has  no  legal  or 
equitable  Btandlng  In  this  court,  as  Is 
siiown  by  the  testimony  and  the  record; 
third,  tb&t  theplaintirf  in  this  action  relies 
on  dupiic.nte  certificates  Issued  by  the 
county  cleik  of  Rawlins  county,  Kan., 
without  any  authority  by  law;  foartb, 
that  Beverstock  and  Cochran  made  an 
assignment  on  the  duplicate  certificates, 
knowing  at  the  same  time  that  the  orig- 
inal certlflcateH  were  in  the  handii  of  other 
parties;  /tfth,  that  there  is  no  legal  evi- 
dence of  any  trust  being  established  be- 
tween France  and  Bird,  or  that  C.  B. 
Frauce  held  any  trust  In  said  duplicate 
certificates  for  Benjamin  Bird ;  stxtb, 
that  whatever  interest  Is  claimed  by  Bird 
was  acquired  by  a  quitclaim  deed  from 
Beverstock  and  Cochran;  sevenf/i.that  no 
InstrumentB  in  writing  have  been  Intro- 
duced In  evidence  to  establish  any  legal 
or  equitable  Interest  ot  Benjamin  Bird, 
C.  B.  France,  or  Beverstock  and  Cochran. 
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It  will  be  noticed  that  the  only  statntory 
caaee  asatKoed  for  a  new  trial  waa  that 
the  decision  was  contrary  to  the  evidence, 
and  we  have  to  Indalffe  Id  a  very  liberal 
coDstractlon  ot  statutory  expression  to 
conatrue  thla  Into  the  scope  ot  the  sixth 
subdivision  ot  section  SOU  ot  the  Civil  Code. 
The  other  causes  assipnpd  Ii>r  a  new  trial 
are  (It  they  are  anything)  errors  otlaw 
occurring  at  the  trial,  but  they  are  not 
saved  by  proper  objections  and  excep- 
tiona.  and  are  general  statements  of 
propoattlooa  that  seem  to  have  lodgment 
in  the  minds  of  coansel,  bat  never  for- 
molated  by  distinct  and  speciBc  questions 
to  witnesses,  nor  called  to  the  attention 
ot  the  court  us  legal  questions  arising  on 
the  facts  presented  at  the  trial ;  so  that  it 
seems  to  us  that  the  only  question  talrly 

firesented  by  the  record  Is  whether  the 
ndgmeot  is  sustained  by  aoffleient  evi- 
dence. We  find  that  certified  copies  ot  the 
ortfrinal  certificates  ot  purchase  are  at- 
tached to  the  amended  petition,  and  that 
these  show  a  written asitlgnraent  from  the 
original  purchasers  to  Beverstock  and 
Cochran,  duly  acknowledged  by  each  pur- 
chaser betore  the  county  clerk.  This  at 
least  makes  a  prima  itwie  case  that  tne 
original  certlflieatra  were  so  assigned. 
One  of  the  controverted  qnnttons  of  fact 
was  whether  they  were  so  assigned,  and 
there  Is  some  evidence  that  they  were  not, 
especially  by  Hemming,  and  there  Is  also 
some  evidence  tending  to  show  that  they 
had  been,  but  the  names  were  erased. 
These  original  certlflcateH  were  delivered 
byMelksell  to  Hemming  at  the  lastlgatlon 
of  Way.  Cochran  does  not  know  how 
they  left  his  possession,  and  there  Is  no 
word  ot  explanation  from  either  Melksell 
or  "Way  how  they  became  possessed  ot 
them.  There  Is  no  doubt  otthe  auslgn- 
meat  to  and  possession  ot  Cochran,— that 
be  boQght  the  certlfleates,  whether  with 
the  Dnderstandlng  orwithoot  It  that  Way 
waa  to  hare  an  Interest.  So  there  Is  a 
conflict  as  to  whether  or  not  at  the  time 
Beverstock  and  Cochran  applied  to  the 
countyclerk.and  retrelved  certified  copies  ot 
thecertlficatee and  assignments,  they  knew 
that  the  originals  were  In  exlatencei  and 
not  lost  or  stolen  as  th^  pretended  to  be- 
lieve. So  there  Is  a  conflict  as  to  whether 
or  not  White,  when  he  purchased  the  orig- 
inal certlficutee,  had  knowledge  from  Bird 
that  the  persona  he  bought  from  had  no 
Interest  In  them.  We  cite  these  various 
conflicts  In  the  evidence  for  the  purpose  of 
Invoking  the  operation  of  a  rule  so  of  ten 
expressed  that  Its  repetition  is  becoming 
wearlBome,~that  where  the  evidence  la 
conflicting,  and  there  issufTlclent  or  any 
evidence  to  sustain  the  Judgment,  It  would 
not  be  disturbed  by  this  court,  for  the  rea- 
son that  the  trial  court  or  the  Jury  has  an 
opportunity  to  see  the  witnesses,  observe 
their  bearing  and  demeanor,  and  has  op- 
portunities for  com  parlson  tba  t  this 
court  cannot  have.  There  Is  some  evi- 
dence to  sustain  the  Judgment,  and  all 
we  can  do  In  thla  state  of  the  record  Is  to 
recommend  that  the  Judgment  of  the  dis- 
trict court  be  affirmed. 

Pier  Curuu.  It  la  bo  ordered ;  all  the 
Juatlces  conenrring. 

T.26p.no.7— 80 
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HuBD  T.  Sncpaon  et  mI.^ 
CAQMvme  Court  qf  Komom.  April  11,  UOl.) 
DanoT  ov  Pastibs— Action  voh  Peios  or  Lunx 
1,  A  defect  of  parties  should  be  raised  either 
by  answer  or  demurrer,  ancL  when  not  so  taken 
aavantue  of,  is  usually  waived. 

8.  Tl^e  evldeQce  examined,  and  found  suffl- 
olent  to  support  the  special  findings  and  loA^ 
meat  of  the  trial  oourt, 
{SyUabm  Dy  Oreen,  C.) 

Gommlsslonera'  declolon.  Error  from 
district  court.  Harper  county;  J.  T.  Hbb- 
RicK,  Judge. 

Georfre  E.  lUcMAboB,  tor  plalnttQ  In  ei^ 
ror.  SlieparO,  GroYB  A  Shepurdt  for  de- 
fendants in  error. 

Grbbn,  0.  This  waa  an  action  bronght 
by  the  defendants  In  error,  who  ere  hus- 
band and  wife,  to  recover  the  balance  of 
the  purchase  price  of  certain  real  wtate  In 
the  city  of  Anthony,  in  Harper  county. 
The  title  to  a  portion  of  the  real  estate 
was  in  each  one  of  the  plalntirfs  below. 
On  the  IXtb  day  of  March.  1887,  8.  E.  Ad- 
ams, John  F.  Oogglu,  and  B.  F.  Smith 
were  engaged  in  the  real-estate  bualneaa 
in  Anthony,  under  the  name  of  the  An- 
thony Real-Eatate  Exchange.  The  real 
estate  in  qoestlon  waa  placed  In  the  hands 
ot  said  firm,  and  sold  on  the  same  day  for 
fr),650,  and  a  deed  was  made  by  R.  J.  and 
Mary  H.  tSlmpsoD  to  W.  H.  Kurd,  the 
plalntlfl  la  error.  The  court  below  found 
that  8.  B.  Adama,  one  ot  the  members  ot 
the  real-estate  exchange,  in  behalf  of  the 
plaintiffs  below,  sold  said  real  estate  to 
W.  H.  Hurd,  John  F.  Goggln,  and  J.  T. 
Holdridge;  that  there  ^as  a  mortgage 
upon  the  premises  tor  92,800,  which  the 
purchasers  were  toassume  aea  part  of  the 
consideration ;  that  9750  was  the  only 
part. of  the  purchase  price  paid  to  the 
pliUntilfB  below,  or  either  of  them;  that 
two  of  the  lota  conveyed  to  the  plaintiff  in 
error  were  sold  and  deeded  by  him  to  the 

fmrchaser,  the  consideration  expressed  ba- 
ng $800;  that  on  the  16th  dtiy  ol  May, 
1887.  W.  H.  Hurd  paid  intercHt  upon  the 
uiortEage  upon  the  land  deeded  to  him, 
amonntlng  to  the  sum  of  fStS.  From  the 
conclusions  of  fact  the  trial  court  found 
that  the  plaintltta  were  entitled  to  recover 
the  sum  of  93,010,  with  Interest  at  7  per 
cent,  per  annum  from  the  11th  day  M 
March.  1887.  fur  which  Judgment  waa  ren- 
dered in  the  court  below.  The  plaintiff  in 
error  assigns  error,  and  brings  the  record 
to  this  court  for  review. 

The  first  assignment  Is  that  the  court 
erred  inoverrullngdetendnnt'a  objection  to 
the  misjoinder  of  ptalntllts.  This  objec- 
tion was  not  made  by  answer  or  demur- 
rer, and  hence  cannot  be  considered.  The 
answer  was  a  general  denial.  The  rule  la 
well  settled  that  a  misjoinder  or  defect  of 
parties  is  waived  if  not  taken  advantage 
of  bydemurrer  or  answer.  Commissioners 
V.  Comau.  43  Kan.07G,  23  Pac.  Hep.  1038; 
Coaison  v.  Wing,  42  Kan.  507,  22  Pac.  Rep. 
670;  Woodman  v.  Davis,  D2  Kan.  H44,  4 
Pac.  Rep.  2B2;  Thomaa  v.  Reynolds,  29 
Kan.  S04.  The  next  contention  of  the 
plaintiff  in  error  la  that  there  was  a  fallura 
ot  proof  upon  the  part  of  the  plalntUb  be- 
low, and  hence  a  demurrer  to  the  evldenoe 
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Bbould  hare  bees  auatalned.  We  have 
carefully  considered  all  the  evidence  In  the 
record,  and  we  tblnk  there  ta  sufficient  to 
aphold  each  and  all  of  the  special  fIndlaKa 
of  fact.  The  plaintllT  In  error  had  knowl- 
edge of  tlietact  tbattheland  waa deeded  to 
faliu  a  abort  time  after  the  executlou  of  the 
eame;  be  and  bis  wife  executed  a  warran- 
ty deed  to  a  portion  of  the  same  property 
conveyed  to  him  by  tlila  deed  from  the 
plaintiffs  below;  and  be  also  paid  the  In- 
terest upon  the  mortKBge.  There  certain- 
ly was  evidence  of  the  recognition  of  the 
purchaae  of  the  land.  We  find  no  error  In 
the  proceedings  of  the  court  below,  and 
the  Judgment  abould  therefore  be  affirmed. 

Pbb  Cdbuu.  It  ta  ao  ordered ;  all  the 
Justices  concurriDg. 


(«  K*n.  M)   

HrrcHcocK  v.  Orrr  of  OBBRuif. 
CSuproM  Court  of  Kansa*.  April  11, 1681.) 

OaSTBVCIIOR  OF  Strkets— iKJiniCTIOK— FLSjUUKe 
— EVIDBKCE. 

1.  Iq  ao  InjancUon  proceeding  by  a  city  of 
the  tiiird  class  to  enjoin  an  interference  with  an 
alleged  publio  street  therein,  a  petition  which 
alleges  that  the  strip  of  ground  in  controversy 
U  a  street  in  Kodehaver's  addition  to  said  city, 
and  within  the  craporate  limits  thereof  and  ud- 
der  Its  control,  suiBciently  locates  said  alleged 
street,  and  shows  that  the  city  has  Jurisdiction 
OVOT  the  same. 

S.  The  objections  to  the  admission  of  certain 
testimooj  examined,  and  held,  that  under  the 
oircumstances  of  this  case  the  admission  of  the 
evidence  complained  of  does  not  conatiuite  mate- 
rial error. 

8.  The  evidence  In  the  case  examined,  and 
held  Buffioient  to  uphold  the  Judgment  therein. 
O^/Uabu*  by  Strang,  C.) 

Commlaalonm'  decision.  Error  from 
district  court,  Decatur  county;  L.  K. 
Pbatt,  Jud^e. 

A.  6.  McBrMe  and  8.  D.  Decker,  tor 
plalntlD  In  error.  S.  W,  McBiroyt  for  de- 
bndant  In  error. 

Stbano,  C.  TblB  la  a  proeeedlng  by  In- 
junction,commenced  In  the  city  of  Oberlln. 
to  enjoin  the  plaintiff  In  error  from  Inter- 
fering with  a  certain  alleged  street  In  said 
dty.  In  June,  1879.  Hitchcock  and  othera 
purchased  a  piece  of  ground  of  Rodebaver 
for  the  purpose  of  platting  It  as  an  addi- 
tion to  said  city  of  Oberlln.  They  orgaa- 
lied.and  obtained  a  charter  from  thestate 
granting  them  corporate  powers,  under 
which  they  platted  aaid  ground,  dividing 
It  Into  lots  and  blocka,  with  streets  and 
alleyH,  and  filed  said  plat  of  record.  Run- 
ning east  and  west  along  the  north  side 
of  aaid  land,  aa  platted,  waa  left  a  strip  of 
ground  85  feet  wide.  The  word  "North" 
waa  written  on  that  nart  of  the  plat  rep- 
resenting aaldetrlp.  The  contention  of  tbe 
city  of  Oberlln  In  the  court  below  wan  that 
said  strip  left  on  the  north  rride  of  said 
plat,  and  marked  with  the  word  "North," 
was  created  a  street,  and  named  "North 
Street,"  OQ  aald  plat.  Tbe  defmdant  be- 
low denied  that  aucb  atrip  waa  a  street, 
and  claimed  that  having  commenced  plat- 
ting on  the  south  side,  and  surveyed  the 
ground  into  blocka  and  streets  until  they 
reachad  tbe  north  alile.  they  bad  the  strip 
In  controTeray  left.  That  it  waa  not  wide 


enough  for  blocka,  and  was  left  temporari- 
ly, with  tbe  view  of  obtaining  more  land 
adjoining  It  of  Rodebaver  sufficient  for  a 
tier  of  fall  blocks,  when  they  Intended  to 
block  and  lot  It  the  same  aa  the  balance 
of  the  land ;  but,  not  obtaining  any  more 
land,  the  strip  simply  lay  unplatted.  They 
claim  the  word  "North"  written  on  that 
part  of  Uie  plat  was  not  written  there  as 
and  for  the  name  of  a  street,  but  almply 
to  designate  tbe  point  of  compass.  The 
matter  was  beard  by  tbe  court,  which 
rendered  a  Judgment  perpetuating  tbe  In- 
junction, and  for  costs.  Motion  for  new 
trial  was  overruled. 

The  first  aasigDment  of  error  la  baaed 
upon  the  action  of  the  conrt  in  overruling 
the  objection  of  the  plaintiff  in  error  to 
tbe  reception  of  evidence  under  the  peti- 
tion as  finally  amended.  Counset  allege 
that  tbe  petition  does  not  show  where 
the  strip  of  land  claimed  by  the  city  to  be 
a  street  waa  located.  It  Is  claimed  that 
the  petition  must  allege  that  tbe  strip  waa 
a  public  hiithway,  and  located  within  tbe 
city  limlte.  Conceding  this  to  be  the  law, 
an  examination  of  the  petition  flbowa  tbe 
position  of  the  plaintiff  In  error  is  un- 
tenable. Tbe  petition  alleges  that  the 
atrip  in  qnestlon  is  a  street  In  tbe  city  of 
Oberlln,  and  within  the  corporate  limits 
of  aaid  city,  and  under  the  control  thereof. 

The  second  error  alleged  eoualata  In  the 
action  of  tbe  conrt  in  allowing  John  Wil- 
son and  others  to  testify  to  what  John 
Rodebaver  had  aaid  and  done  iu  connec- 
tion with  tbe  sale  of  certain  lots  he  had 
aold  In  and  out  of  the  addition  heretofore 
mentioned.  Rodebaver  waa  a  memberand 
director  of  the  corporation  that  owned  the 
addition.  He  acted  as  salesman  for  said 
corporation  In  selling  lots  In  said  addi- 
tion, and  tbe  court  permitted  Wilson  and 
others  who  had  purchased  lots  from  aaid 
corporation,  through  Rodebaver,  to  testi- 
fy to  what  Rodebaver  said  about  the  strip 
of  land  lying  ou  tbe  north  side  of  sr^ld  ad- 
dition at  the  time  and  when  he  was  selling 
flAld  lots  to  t^m.  They  testified  that 
Rodehaver  told  them,  at  such  time,  that 
aaid  atrip  of  land  waa  a  atreet.— was  North 
street.  Home  of  aaid  parties  purchased 
lota  in  the  addition  fronting  on  said  strit 
of  land  that  Rodebaver  represented  wai 
North  atreet,  and  say  they  purchased  on 
the  qtrength  of  such  ropresentatlons  so 
made  by  Rodebaver  that  such  strip  was  a 
street,  and  that  they  would  not  have  pur- 
chased but  for  thebellet  of  said  representa- 
tions that  tbe  strip  was  a  street.  We 
think  the  evideuce  was  entirely  proper. 
Rodebaver  was  not  only  an  officer  of  tbe 
corporation  which  had  platted  and  which 
owned  the  addition,  including  the  strip  In 
controversy,  but  he  waa,  at  tbe  time  of 
making  the  representations,  presumably 
the  agent  of  said  corporation  for  the  sale 
of  their  lots ;  at  least,  he  was  acting  aa 
such,  and  the  representations  reproduced 
were  made  in  connection  with  bis  sale  of 
the  lots. 

There  waa  another  class  of  testimony 
admitted  that  doea  not  come  aocleariy 
within  any  rule  of  evidence.  Rodehaver 
owned  the  land  directly  north  of  the  85- 
feet  atrip,  and  he  was  selling  lota  on  his 
aide  ol  the  atrip  and  ladns  tbe  same,  and 
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In  conuectiun  with  the  sale  of  these  lots 
he  also  repreeented  that  the  85-teet  strip 
was  a  street.  The  court  allowed  tfaesa 
representations  to  be  proren.  In  the  saie 
of  these  Iota  be  was  acting  for  himself, 
and  his  statements  that  the  strip  was  a 
street  were, so  far  as  thequestiou involved 
in  the  easels  concerned,  butthestatementa 
of  an  officer  of  the  corporation,  it  he  had 
been  a  principal  officer  for  the  corporation, 
SQCh  as  president,  his  stateiueuts  would 
probably  bave  been  evidence;  but  he  was 
only  a  director  of  the  company.  There 
was  but  little  of  this  evidence,  and,  when 
received,  the  coart  said  it  wanted  to  hear 
all  about  the  matter;  and,  when  the  de- 
fendant offered  like  testimony,  thecourt  re* 
eeivert  It.  Koing  so  far  as  to  let  the  defend- 
ant below  provehlsownstatemenCs  to  bis 
hired  man.  to  the  effect  that  the  strip 
WBB  not  a  street.  There  was  much  more 
evidence  of  this  kind  Introduced  by  the  de- 
fendant below  than  by  the  plalntlH,  The 
case  was  being  tried  by  the  court,  which 
evidently  gave-evidence  of Itscbaracter  lit< 
tie  weight.  There  was  other  proper  evl- 
d*<nce  sufficient  to  sustain  the  Judgment  of 
the  conrt.  The  acting  secretary  of  the 
corporation  teatifled  that  at  a  meeting  of 
said  corporation  for  the  purpose  of  divid- 
ing among  the  members  of  the  corpora- 
tion what  lots  were  left  unsold,  so  as  to 
close  up  the  buainess  of  the  corporation, 
this  8&-feet  strip  was  by  the  members  of 
tbe  corporation  called  **Nortb  Street," 
and  was  by  them  at  that  time  treated  as 
a  street;  that  there  was  no  attempt  to  or 
tallr  about  dividing  the  strip  while  they 
were  engaged  in  dividing  the  lots;  but 
that  lotH  facing  the  strip  were  mentioned 
and  talked  about  as  facing  JSorth  street. 
It  was  also  proved  that  bouses  had  been 
built  on  both  sides  of  said  strip;  that 
fencM  had  been  erected  and  trees  aet  outin 
line  with  the  strip  as  a  street;  and  that 
such  fences  and  trees  had  been  in  existence 
for  snveral  yeanj,  during  which  the  plaln- 
tlR  In  error,  who  waa  the  chief  officer  of 
the  corporation,  had  resided  in  the  city  of 
Oberllu,  and  necessarily  neartothealleged 
North  street.  It  was  also  shown  that 
from  tbe  date  of  the  platting  of  the  ground 
conBtftutlng  the  addition  tbe  said  strip 
had  been  used  aa  a  highway  by  the  pablic. 
The  city  authorities  treated  it  as  a  street 
by  bnildlng  amnll  bridges  or  aiulce-waya 
thereon.  In  order  to  render  It  paasable. 
In  view  of  all  this  evldraee  In  support  of 
the  Judgmenc  of  the  court,  we  do  not 
think  the  llbarallty  of  the  court  In  tlie  re- 
ception of  evidence  cunKtitutes  material  er- 
ror, especially  as  such  liberality  was  exer- 
rif>ed  in  behalf  of  the  plaintiff  in  error  to 
«ven  a  gt^ater  extent  than  it  was  in  be- 
half of  the  deTendant  In  error.  "Dedica- 
tions by  maps  and  plats  are  sometimes  so 
made  ae  to  render  it  difficult  to  determine 
their  nature  and  extent.  We  think  it  a 
safe  general  rale  to  resolve  doubts  in  such 
^ases  against  the  donor,  and,  within  rea- 
sonable limits,  to  conatrue  the  dedication 
HO  as  to  benefit  the  public  rather  than  the 
donor.  Naturally,  the  presumption  la 
that  one  who  records  a  plat,  and  marks 
upon  It  spaces  that  appear  to  form  no 
part  ol  the  platted  lots,  dedicates  the  land 
renreaeuted  bv  the  snoce  thus  excluded  to 


the  public  use. "  Elliott,  Roads  &  S.  p.  Ill ; 
City  of  Denver  v.  aements.  3  Colo.  484; 
Noyes  v.  Ward,  19  Conn.  3&0;  Hanson  v. 
Eastman.  31  Minn.  609;  ttaubom  v.  Rail- 
road Co..  16  Wis. 20;  Tatee  v. Judd.lS  Wis. 
126.  We  think  the  Judgment  Is  supported 
by  sufficient  evidence.  We  recommend  that 
the  judgment  of  the  district  court  be  af- 
firmed. 

Pbk  Gubiau.   It  is  so  ordered. 

HOBTON,  C.  J.,andJoHNSTON,  J.,concnr. 

Valentixb,  J.  I  concur  in  the  decision 
of  this  case.  This  court  has  always  been 
liberal  In  sustaining  dedications  of  prop* 
ertyfor  public  purposes,  however  made, 
and  In  huataining  them  as  intended  by  the 
dedicator  or  proprietor.  Commisaloners 
T.  I.athrop,  9  Kan.  453;  Association  v. 
Meninger,  11  Kan.  812;  Comralasloners  o! 
Wyandotte  Co.  v.  PreHbyterian  Church.  30 
Kan.  020,  1  Poc.  Hei).  109;  Brooks  v.  City 
of  Topeka,  84  Kan.  277.  8  Puc.  Rep.  392; 
Board  ol  Com'rs  of  Miami  Co.  v.  Wllgus, 
42  Kan.  457,  22  P*c.  Rep.  fil5;  Hayes  v. 

Houke,  45  Kan.   ,  25  Pac.  Rep.  800. 

But  where  property  has  never  been  dedi- 
cated at  all  for  any  kind  of  public  purpose, 
by  any  word,  act.  sign,  figure,  map,  plat, 
field-notes,  or  acknowledgment,  as  was 
the  case  in  the  case  of  Fisher  v.  Carpenter, 
86  Kan,  184. 12  Pac.  Rep.  941.  this  court 
does  not  hold  that  there  has  been  any  ded- 
ication, and  certainly  does  not  hold  that 
there  has  been  a  dedication  for  so  me  specific 
or  particular  purpose,  asfor  a  public  street. 
In  tbe  caselast  cited,  theplaln  tiffin  the  trial 
conrt.  Carpenter,  commenced  bis  action 
against  the  defendant.  Fisher,  to  restrain 
and  enjoin  him  from  obstructing  a  piece 
of  ground  3r)0  feet  iu  length  east  and  went. 
84  feet  in  width  at  the  west  end,  and  89 
feet  in  width  at  the  east  end,  upon  the  sole 
gronnd  that  it  was  a  public  street.  Car- 
penter was  and  Is  a  private  individual, 
having  no  Interest  In  any  of  the  property 
platted  aa  Fiaher'a  addition,  of  which  it 
le  claimed  by  Carpenter  that  thia  piece  ot 
ground  constitutes  a  part.  Now,  If  this 
piece  of  ground  was  not  dedicated  fur  any 
public  purpose  at  all,  or  If  it  was  in  fact 
dedicated  for  some  other  public  purpose 
than  for  a  pnblic  street,  as,  tor  Instance, 
for  a  pnblic  park,  common,  school,  semi- 
nary, college,  Jail,  court-hoase.  church, 
cemetery,  hospital,  asylum,  city  ball,  or 
market,  then  the  plaintiff  could  not  main- 
tain his  action.  Tbe  piece  of  ground, 
however,  was  not  dedicated  at  nil  for  any 
public  purpose  in  any  manner,  or  by  any 
word  or  act  of  any  kind;  and  taking  the 
statutes  relating  to  the  subject,  and  the 
map,  field-notes,  and  acknowledgment 
filed  by  the  proprietor  of  theaaid  addition, 
they  together  show  affirmatively  that 
the  piece  of  ground  waa  notdedlcated.nor 
Intended  to  ue  dedicated,  by  the  proprie- 
tor for  a  street. 

(46  Kan.  58) 

Hoy  v.  Griqgb, 
(Supreme  Court  of  KanBoa.  April  11, 1891.) 

Bali  om  CHATTStB  —  Declarations  of  Vsnoor— 
FossESsiOM  AX»  Title. 
1.  The  declEuvUons  of  a  vendor  of  personal 
property  as  to  his  pos&essioa  and  title,  nrb^ui  ho 
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Is  not  in  the  actiul  pouesrion  of  the  property, 
are  not  admissible  to  affect  the  title  of  nis  gran- 
tees. 

9.  A  contract  for  the  sale  of  bay,  made  by  A. 
to  B.,  is  not  admissible  in  evidence  in  an  action 
between  A.  aod  C,  D.  fit  Co.,  which  involves  the 
right  to  the  possession  of  the  hay  as  between  them. 

S.  When  C,  D.  &  Co.  make  a  contract  with 
one  S.  to  out  and  stack  hay  at  so  mnch  per  ton 
from  lands  to  which  C.  D.  ft  Co.  have  the  grass 
rights,  and  at  stated  intervals  the  stacks  are 
measured,  numbered,  and  marked  in  the  name 
of  C,  i>.  &  Co.,  and  B.  is  paid  for  his  work,  S. 
never  had  the  l^al  possession,  nor  became  the 
ieacal  owner,  of  the  hay. 
(Sl/Uabu«  by  Simpson,  C.)  ' 

ConiinlsBioners'  declalon.  Error  from 
dlBtricfc  court,  Butler  county;  T.  A.  Kra- 
UBS,  Judge  pro  tern. 

Clogatoa,  HantiltoD,  Fuller  &  Ciibblsoo, 
and  B.  R.  heydig,  for  plaintiff  la  error. 
Oeorge  Gardner  and  Redden  &  Hcb  a  muchert 
lor  d^endant  In  error. 

Simpson,  C.  ThiB  was  an  action  in  re- 

5 levin  to  recover  possession  of  certain  hay. 
'be  material  facts  are  that  some  time  In 
the  month  of  July,  1887,  Douglass,  Keyes 
&  Co.  made  a  contract  with  one  William 
Sproul  to  put  up  for  them  ail  the  bay  that 
be  conld  with  bis  force  and  teams  on  sec- 
tions 18, 14.  and  23,  in  township  28,  range 
6.  in  Sycamore  township,  Butler  county. 
This  hay  was  to  be  stacked  on  the  land 
above  dericribed,  or  on  land  belonglns  to 
Sproul.  This  bay  was  to  be  cut  on  grasrf 
lands  lurnislied  by  Douglass,  Keyes  &  Co., 
who  had  leased  land  for  that  purpose,  and 
a  large  part,  if  not  all,  the  hay  was  cut 
on  that  Isnd.  On  the  5th  day  of  Septem- 
ber, 1887,  Sproul  executed  and  delivered  to 
Douglass.  Keyus  &  Co.  a  bill  of  sale  for  10 
stacks  of  bay,  estimated  to  contain  100 
tons,  tbenlnstackon  the  of  section  18; 
also  for  8  small  tttacka,  estimated  to  con- 
tain 40  tons,  located  on  the  same  land, 
and  3  stacks, estimated  to  contain  IStons, 
innlde  the  fence,  on  Sprout's  quarter  sec- 
tion of  land.  In  this  bill  of  sale  Sproul 
acknowledges  having  received  $310,  be- 
ing payment  In  full  for  said  hay.  Eacb  of 
the  Htacks  of  hay  enumerated  in  the  bill  of 
Kale  of  September  5th  was  numbered  and 
marked  with  a  piece  of  lath,  with  the 
name  of  Douglass,  Keyes  &  Co.,  placed 
near  the  bottom  of  the  stack.  On  the  18th 
day  of  the  same  month  Sproul  executed 
another  bill  of  sale  forseveral  more  stacks 
of  hay  pat  np  after  September  6th.  These 
stacks  were  numbered  and  marked  in  the 
name  of  Doufilass,  Keyes  &  Co.  on  a  piece 
of  lath  placed  near  the  bottom  of  the 
stack.  Thesumnf  $121.50  Is  acknowledged 
as  payment  In  full  of  thlj  lot  of  hay.  On 
the  23d  day  of  September  another  bill  of 
sale  was  execnred  by  Sproul  to  Douglass, 
KeyCH  &  Co.  for  176  tons  of  hay.  ihe  bill 
of  sale  rociLinp;  that  this  IncludeH  all  the 
hny  that  wau  put  up  on  section  23  to  this 
date.  It  alKo  roi'iteH  that  Douglass. Keyes 
&  Co.  furiiislierl  the  graRs,  and  It  arknowl- 
edgcH  the  receipt  ol  $;iOK  lor  full  payment 
of  the  cutting  and  putting  it  Into  the 
stack.  Hoy  was  the  agent  of  Douglass, 
Keyes  &  Co.,  and  had  charge  of  the  bay, 
and  It  waH  In  bin  poftNCSRlon,  and  he  looked 
after  it.  On  the  6th  day  of  September, 
1897,  Sproul  made  a  contract  with  Qrlggs, 


with  whom  he  had  dealings,  and  from 
whom  he  had  been  bnyingprorlslons  with 
which  to  feed  his  workmen,  and  to  whom 
he  was  indebted,  to  sell  Grrlggs  all  the  hay 
he  had  put  up.  At  the  time  Orlggs  made 
this  contract  with  Sproul  he  had  nut  seen 
the  hay,  and  did  not  go  out  to  where 
Sproul  was  patting  np  hay  until  the  lltb 
day  of  September.  In  the  mean  time  he 
agreed  with  Spronlthat  he(Qrlggs)  would 
pay  the  hired  help  by  whose  aid  Sproul 
was  cutting  and  stacking  the  hay.  About 
the  23d  day  of  October,  1887,  Douglass, 
Keyes  &  Co.  learned  that  Origgs  bad  taken 
poBsessIon  oT  the  hay,  and  was  having  it 
bailed  and  shipped,  and  they  sent  Hoy 
the  plaintiff  in  error,  np  there,  who  took 
possession  of  the  hay,  and  held  It.  On  the 
2d  day  of  November  this  action  was  com- 
menced in  replevin  by  Origgs  against  Hoy 
to  recover  the  possession  of  the  hay.  The 
case  was  tried  by  a  pro  tern.  Judge,  and 
a  Jury,  at  the  April  term  of  the  district 
court  of  Butler  county,  and  a  Terdiet  re- 
turned  for  Origgs,  and  a  Jadgment  ren- 
dered In  his  favor  that,  at  the  commence' 
ment  of  this  action,  the  plaintiff  was  the 
owner  of  and  entitled  to  the  possession  of 
the  property  In  controversy.  A  motion 
for  a  new  trial  was  made  and  overruled, 
and  all  exceptions  saved.  We  onght  to 
havestated  that  neither  Origgs  nor  Doafp> 
lass,  Keym  A  Co.  knew  of  the  contracts 
that  Sproul  had  made  with  the  other  un- 
til about  the  time  Origgs  commenced  to 
have  the  bay  bated  and  nbipped. 

Among  the  many  assignments  of  error 
made  by  counsel  for  plaintiff  in  WOT  we 
select  two  aa  being  important. 

1.  The  trial  court,  over  the  objection  of 
theplaintltf  in  error,  permitted  Griggs  to 
Introduce  and  read  In  evidence  to  the  Jury 
a  contract  made  between  Qrtggs  and 
Brown  for  the  purchase  by  Brown  of 
Origgs  of  the  hay  in  controversy,  and  also 
permitted  Origgs,  while  on  the  witness 
stand,  to  state  what  Sproul  said  respect- 
ing this  hay  at  the  time  this  contract  be- 
tween  Origgs  and  Brown  was  made^  atoo 
permitted  the  deposition  of  Brown  to  be 
read  In  evidence,  reciting  this  same  con- 
versation.  The  pretense  under  which  this 
was  done  was  that  the  contract  was  vir- 
tually one  between  Sproul  and  Brown, 
and,  assuming  this  to  be  true,  we  are  at  a 
loss  to  account  on  what  principle  the  de^ 
larattona  of  Sproul  and  a  contract  for  the 
sale  of  this  bay  to  another  person  can  be 
admitted  to  bind  Douglass,  Keyes  &  Co., 
In  their  absence,  and  without  their  knowl- 
edge. It  Is  true  that  under  certain  cir- 
cumstances the  declarations  of  a  party  in 
possession  of  chattels  in  respect  to  the 
ownership  thereof  are  admlBsible,  but  such 
declarations  were  not  made  under  sach 
circumstances  as  entitle  them  to  any  con- 
sideration In  this  case.  Sproul  was  not 
In  the  visible  possession  of  this  hay.  It 
was  not  a  matter  of  common  observation 
to  all  that  he  had  been  In  tbe  poHseesiou, 
nee,  and  enjoyment  of  it  for  a  long  time, 
acting  as  the  owner,  and  always  and  on 
all  occasions  claiming  to  be  the  owner  of 
it, for  this  is  the  law.  And  not  that  alone; 
It  has  been  repeatedly  and  universally  held 
that  soch  declarations,  to  be  binding, 
must  bave  been  made  at  a  time  wben  the 
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declarant  haA  the  title  to  the  property  In 
question,  and  his  udmlsslon,  subsequent 
to  H  sale  made  by  bim,  cannot  be  received 
to  allect  the  title  of  bis  grantees.  Ati^aln, 
if  It  Is  eoncefled  that  the  contract  was  In 
fact  one  between  Sproul  and  Brown, 
ivbcreby  the  bay  was  sold  directly  by 
Spronl  to  Brown,  what  rieht  has  Ciriggs 
to  maintain  this  action?  under  such  cir- 
cumstances, the  rlsht  to  the  possesion  is 
In  Brown,  and  not  In  Griggs.  Tbe  admis- 
sion of  this  contract,  and  tbe  erldenee  of 
Gtlggs  and  Brown  as  to  the  statements  of 
Bpruul  as  to  hts  ownership  of  the  hay  at 
the  time  the  contract  between  Orlgge  and 
Brown  was  entered  Into,  all  in  the  absence 
und  without  the  knowledge  of  Douglass, 
Keyes  &  Co.,  were  material  errors. 

The  only  ground  upon  which  counsel  for 
(IMendaut  in  error  seek  to  Justify  the  ad- 
iniHHlon  of  the  declarations  of  Spronl  at 
the  time  he  sold  the  hay  to  Griggs  Is  this: 
That  an  Douglass,  Keyes  ftCo.and  Griggs 
both  claim  uuder  Sproul,  he  being  tbe 
rnnnuon  source  of  title  to  the  hay,  his  dec- 
liirations  concerning  the  property  In  con- 
tru\x'rsy  would  be  competent  erldence 
iigalnst  hlB  granteea.  But  this  to  not  the 
law;  tbe  same  principle  quoted  above 
applies.  The  declarations  or  admissions 
(if  the  grantor  must  be  made  while  he  Is  in 
pusHesKlon  of  th**  property.  So  declara- 
Tlotts  of  the  seller  of  personal  property 
made  after  a  sale,  and  after  he  bas  part- 
ed with  the  property,  are  not  admissible 
against  the  buyer.  1  Oreenl.  Ev.  (14th 
Kd.)  S 100,  and  foot-notes.  Apply  this  to 
the  tacts  In  this  case,  and  it  appears  that 
on  tlieOth  day  of  September,  when  Sproul 
nsserted.  In  the  presence  of  Griggs  and 
Brown,  that  he  was  the  owner  and  was 
in  poBsesHion  of  the  hay,  be  had  sold  it 
the  day  before  to  Douglass.  Keyes  &  Co. ; 
Indfied,  put  it  up  uncler  a  previous  con- 
tract with  them,  had  yielded  possession, 
and  hail  In  writing  acknowledged  full 
payment  for  the  same.  Again,  It  may  be 
■seriously  doubted  whether  Sproul  ever 
had  either  tbe  title  or  the  possession  of 
the  hay.  His  contract  with  Douglass, 
Keyes  &  Co.  was  to  cut  and  stack  hay 
from  grass  lands  furnished  by  them,  and 
the  evidence  discloses  that  most,  if  not  all, 
uf  the  hay  cut  and  stavked  by  Sproul  was 
from  land  to  which  Douglass.  Keyes  & 
Co.  had  the  grass  rights.  A  fair  construc- 
tion of  tlilH  contract,  with  the  accompany- 
ing facte,  seems  to  determine  that  under 
no  circumstances  can  It  be  fairly  said  that 
Spronl  was  ^ther  In  legal  possesBlon  or 
liod  title  to  tlie  hay.  It  seems  conclusive, 
therefore,  that  his  declarations  respecting 
ownership  or  possession  were  not  admissi- 
ble fur  any  purpose.  We  have  no  doubt 
but  that  the  admission  of  this  contract 
lietween  Giicgs  and  Brown  was  one  of 
the  things  that  tended  to  Influence  and 
lirejudtee  the  mind  of  the  ayera^e  Juror 
aaafunt  theplalntlO  In  error.  The  same 
may  be  said,  and  we  think  with  more 
force,  as  to  the  admission  of  the  declnra- 
tlons  ot  Sproul  on  the  6th  of  September, 
at  the  time  ho  sold  the  hay  to  Griggs,  and 
Orlggfi  sold  it  to  Brown. 

2.  The  trial  court  gave  the  following  In- 
iitnictlon,  numbered  IS:  "If  yoa  And  that 
botli  parties  an  In  the  aame  poaltion.  In 


this,  that  each  of  them  in  good  faith  and 
without  fault  hired  said  Spronl  to  put  In  the 
hay  replevied  in  this  action,  or  a  part 
thereof,  and  that  through  the  fault  of  said 
Sproul  each  were  deceived,  and  that  nei- 
ther party  has,  by  any  subsequent  act, 
obtained  a  superior  right  over  the  other; 
and  yoa  also  find  that  one  of  the  parties 
can  be  placed  In  the  same  position  that  he 
wasin  before  said  contract  was  made,  and 
that  tbe  other  cannot  be  placed  In  tbe 
same  poaltlou  be  was  In  before  anch  con- 
tract was  made,— then  yon  should  And  to 
favor  of  that  party  who  cannot  be  placed 
tn  the  same  position  aa  he  was  betore 
the  contract  was  made,  to  the  extent  ot 
the  amount  of  hay  put  up  under  such  con- 
tract made  with  each."  We  cannot  see 
any  possible  application  of  this  Instruc- 
tion to  the  facts  in  this  case;  Indeed,  the 
exact  facta  In  the  case  are  not  stated  in 
the  Instroetion.  This  Is  not  a  case  that 
colls  for  any  new  or  novel  application  ot 
principle.  Douglass,  Keyes  Jk  Co.  are  flrst 
In  right  and  first  In  time.  The  same  prin- 
ciple controls  here  as  if  one  i>ereon  had 
famished  a  tailor  materials  with  which 
to  make  blm  a  full  salt  ot  clothM,  and 
agreed  to  pay  him  a  certain  price  lor  hto 
work,  and  tbe  tailor  had  sold  tbe  suit 
when  made  to  another.  The  case  cited  to 
support  this  Instruction  Is  that  of  Hender. 
son  V.  Gibbs,  S9  Kan.  679, 18  Pac.  Rep.  92tt. 
In  that  case  property  was  fraudulently 
procured  by  a  purchaser  from  an  innocent 
owner,  and  the  fraudulent  vendee  after^ 
wards  Bells  the  property  to  an  Innocent 
and  bonm  Ode  porchaser,  the  only  consid- 
eration moving  from  one  to  the  other  In 
the  last  sale  being  the  partial  payment  of 
a  pre-existing  debt  due  from  the  fraudu- 
lent vea  dee  to  the  second  purchaser,  and 
it  is  held  under  this  state  of  facts  tbat  the 
original  owner  may  rescind  the  contract 
made  by  him  with  his  fraudulent  vendee, 
and  recover  his  property.  Now,  suppose 
this  decision  applied  to  the  facts  In  this 
particular  case,  what  would  be  tbe  result 
of  a  fair  application  of  It?  Was  Sproul 
the  original  owner,  and  the  hay  procured 
from  him  by  Griggs  in  a  fraudulent  man- 
ner? or  was  Griggs  the  original  owner, 
and  had  somebody  fraudulently  procared 
the  hay  from  him?  or  were  Douglass, 
Keyes  9l  Co.  the  original  owners,  and  did 
Sproul  fraudulently  procure  the  hay  from 
them  ?  It  will  be  seen  that  the  only  possi- 
ble theory  upon  which  the  rule  in  Hender- 
son V.  Glbbs  can  be  made  to  apply  to  this 
easels  upon  the  assumption  that  Sproul 
was  the  Innocent  owner  ot  tbe  bay,  and 
that  Ortggs  was  his  fraudulpnt  vendee, 
and  this  application  will  not  be  satisfac- 
tory to  the  defendant  In  error.  There  are 
several  very  controlling  reasons  why 
Sproul  cannot  be  regarded  as  the  original 
owner.  Even  if  at  one  time  he  was  the 
ownerof  the  bay, be  had  sold  to  Douglass, 
Keyes  ft  Co.  before  Griggs  bought,  and 
hence  had  divested  himself  ot  ownership; 
and,  secondly,  he  never  was  the  owner, 
and  never  was  in  the  legal  posseeslon  of 
the  hay,  because  by  the  terms  of  bis  con- 
tract all  he  agreed  to  do  was  to  cut  and 
stack  hay  on  lands  furnished  by  Douglass, 
Keyes  &  Co.  The  instruction  was  a  most 
pemieloiui  «nor. 
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8.  The  Jury,  by  tbelr  verdict,  anil  the 
court  by  ita  rullnj^  on  the  motion  for  a 
new  triHl,  entirely  Iguorcd  the  twelfth  in- 
Btructlon.uHlollowH:  "You  are  Instructed 
that  11  one  S.  C  Rodman  owned  the  south- 
west quarter  and  the  west  half  of  the 
8outh-eaRt  quai*ter  of  section  VA,  township 
23,  range  6  east,  in  Butler  county,  Kan., 
and  that  befure  the  hay  was  cut  from  said 
land  said  8.  C.  Bodmanhad  leased  in  writ- 
ing to  Douglass,  Keyes  &  Co.  said  land, 
and  said  Duuglass,  Keyes  &  Co.  had  em- 
ployed Wllllaiu  Sproul  to  put  up  the  hay 
on  said  land,  then  defendant  would  be  en- 
titled to  the  poHsessIon  of  all  the  hay  cut 
from  said  above-described  land."  This 
iDBtmction  1b  all  rlglit  as  far  as  It  goes, 
and,  while  there  1b  some  confusion  In 
the  minds  of  witnesses  as  to  the  secttoiiB 
and  fractional  parts  of  sections  upon 
which  the  hay  wuscut,  there  is  sufficient  in 
the  evidence  to  establltth  the  fact  that  a 
part,  at  least,  ot  the  hay  was  cut  upon 
land  that  had  been  leased  by  Bodman  to 
DouglasB,  Keyes  &  Co.;  but  the  jury  ig- 
nored the  fact,  and  both  }ury  and  court 
disn^arded  the  Instruction.  There  can  be 
DO  reasonable  contention  but  that,  in 
any  view  that  may  be  taken  of  the  facts 
inthisL'use,  Douglass,  Keyea&Co.  wereen- 
tltled  to  the  possessiun  of  all  hay  cut  and 
stacked  before  the  6th  day  ofSeptember, 
and  that  tliey  were  entitled  to  all  bay  cut 
from  the  lands  leased  by  them  from  Bod- 
man. The  verdict  of  the  jury  and  the  rul- 
ing ot  the  trial  court  on  the  motion  for  a 
new  trial  totally  Ignored  their  legal  rights 
with  reference  to  these  propositions,  and 
it  was  grievous  error  so  to  do.  It  Is  rec- 
ommended that  the  Judgment  be  reversed, 
and  a  new  trial  granted. 

Feb  Curiam.  It  Is  bo  ordered;  all  the 
JustlceB  concnrrlng. 


r«  Km.  w 

Gray  v.  Bryant. 
(Stipreme  Court  of  Kansm.  April  11,  1891.) 
AcTiOK  ow  Account — VEKincATiox— Answer. 

1.  Where  a  civil  action  is  commenced  before 
ft  Justice  of  the  peace  upon  nn  accuuat  for  worlr 
and  labor  poi"formcd,  which  account  is  duly  vor- 
iSed  by  aflldavlt,  such  account  will  be  taken  as 
tme  under  section  IH  of  tho  Justices'  act,  unless 
the  denial  of  the  same  be  veritiud  by  atSdavit. 
Railway  Co.  v.  Gould,  44  Kan.  68,  24  Pac.  Rep. 
353;  Baoghman  v.  Hale,  (Kan.)  25  Pac.  Rep.  tm. 

2.  In  such  a  case  a  deieudant  who  has  no  set- 
off or  counter-claim  to  file  or  prove  cannot,  in  the 
absence  of  a  verified  denial,  show  tbat  tho  ac- 
count sued  on  is  incorrect  or  haa  been  extin- 
guished by  payment. 

{SylU^m  by  the  Court.) 

Error  from  district  court.  Chase  county ; 
Fhank  Dobter.  Judge. 

Mudden  Bros.,  for  plaintiff  in  error. 
ThomauaH.  GrysAam,  for  defendant  in  error. 

HoRTON,  C.  J,  James  Bryant,  by  his 
next  friend,  Joseph  Bryant,  commenced 
his  action  against  Arthur  Gray  before  a 
Juutlce  of  tlie  peace  upon  an  account  of  six 
dollars  for  work  and  labor.  The  account 
-waB  property  verified,  although  the  affida- 
vit annexed  waa  evidently  filed  for  the 
purpose  of  verifying  Its  correctness,  and 
also  fur  showing  the  pluintllt  waa  unable 


to  fi^ve  secarity  for  eoBts  on  account  of 
poverty.  Upon  the  day  set  for  the  hearing 

before  the  justice  Gray  obtained  a  contin- 
uance for  15  days  by  filing  bis  affidavit  al- 
leging the  al)sence  uf  material  witnesses. 
Upon  the  day  the  action  was  tried  before 
the  justice.  Gray  failed  to  appear,  and  no 
witnesses  were  introduced  fn  his  behalf. 
The  justice  rendered  judgment  against 
htm  for  six  dollars  and  costs.  Gray  ap- 
pealed to  the  district  court,  and  after  five 
montbshad  expired  thecnse  was  called  fur 
trial  in  that  court,  but,  as  Gray  had  filed 
no  verified  denial,  judgment  waa  rendered 
again  against  him  for  six  dollars,  with 
interest  and  costs.  When  the  cose  was 
called  tor  trial  In  the  district  court  Gray 
attempted  to  deny  the  correctness  of  the 
account  by  offering  to  show  tbat  U  had 
been  paid,  and  also  asked  torajury.  This 
was  refused,  because  the  correctness  ot  tho 
account  had  not  been  denied  by  affidavit. 
Within  the  prior  decisions  of  this  court 
no  error  was  committed  in  the  rulings  of 
the  district  court.  Railway  Co.  v.  Gould, 
44  Kan.  68,24  Pac.  Bep.  352;  Baughraan  v. 
Hale.(Kan.)25  Pac.  Rep. 856.  (Feb. 7,1891.) 
No  attempt  was  made  by  Gray  to  allege 
or  prove  any  set-oft  or  counter-claim.  He 
attempted  to  disprove  the  correctness  of 
the  verified  account  by  showing  that  it 
had  been  extinguished  or  paid.  Within 
the  authority  of  Banghman  v.  Hale,  bd- 
pra,  tlie  court,  under  the  cirrumBtances  of 
this  case,  committed  nu  error  lu  refusing 
to  allow  the  defendant  to  file  an  affidavit 
denying  the  correctness  of  the  account. 
The  offer  was  made  so  late  that  the  trial 
court  did  not  abuse  Its  discretion.  The 
judgmeutof  tho  district  court  will  be  af- 
firmed.  AH  the  Justices  concurring. 

  (46  Kan. «) 

Chandler  v.  Neil. 
{Supreme  Court  of  Karuat.  April  II,  1891.) 

EjECTMHST — SCFFICIESCV  OF  AXSWEK. 
Where,  in  an  action  of  ejectment  for  s 
town  lot  by  one  who  relies  on  a  deed  from  it., 
the  defendant  answers,  alleging  a  prior  purchase 
of  tho  lot  from  the  afcents  of  M.  by  verbal  con  - 
tract,  on  which  he  paid  part  of  the  purchase 
money  at  the  time,  and  went  into  immediate  pos- 
session of  the  pi-emiscs,  and  allcfl^s  that  subse- 
q^uently,  and  within  tho  period  fixed  for  the  de- 
livery of  the  deed  and  payment  of  the  balance 
of  the  purchase  money  he  tendered  such  balance, 
and  also  alleges  he  has  made  lasting  and  valua- 
ble improvements  on  the  lot,  held,  that  such  an- 
swer states  a  defense,  and  it  is  not  eiTOr  to  over- 
rule a  demurrer  thereto  which  avers  that  such 
answer  docs  not  state  facts  sufflclent  to  constitute 
a  defense. 
{Syllabus  by  Strang,  C.) 

Commlssiunerfi'  decision.  Error  to  dis- 
trict court,  Decatur  county;  Louis  K. 
PuATT,  Judge. 

A.  G.  Mr  Bride,  May  A  McElroy,  and  G. 
Webb  Bertram,  for  plaintiff  in  error.  fl'iA- 
SOB  &  Bays  and  8.  D.  Decker,  for  defend- 
ant in  error. 

Strang,  C.  Action  in  ejectment  for  lot 
1,  in  block  6,  in  the  city  of  Oberlln.  Deca- 
tur county,  Kan.,  and  for  mesne  profits. 
The  action  was  brought  in  the  court  be- 
low In  the  names  of  Henry  8.  Beardsley 
and  Charles  E.  Chandler,  plaintiffs,  against 
J.  B.  Nell  and  L.  E.  Crosa.  defendants.  It 
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wasafterw&rdfl  dtamluscd  as  to  CroBB.ancl 
we  do  not  know  wliere  Beardeley  tell  out, 
nur  why  he  web  erer  In,  as  he  had  con- 
veyed the  lot  to  Chandler  before  salt. 
However,  lie  does  not  seem  to  be  here. 
Neil  answered,  claiming  superior  title  to 
the  lot  in  controversy.  IMaintiff  doraiirred 
to  the  second  amended  annwer  of  the  de- 
fcndant,  which  was  overruled,  and  excep- 
tion allowed.  The  case  was  tried  before 
the  court  without  a  jury,  and  a  general 
ludgEttrat  was  rendered  In  favor  of  the  de- 
fendant. Plaintiff  Interposed  a  motlonfor 
new  trial,  which  was  overruled. 

The  first  contention  of  the  pialntin  in 
error  is  tliat  the  court  erred  In  not  sus- 
taininghis  demurrer  to  tlie  defendant's  sec- 
ond amended  answer.  This  demurrer  al- 
leged that  the  answer  did  not  contain 
facts  aafUcleut  to  constitute  a  cause  of 
action.  We  thinb  the  court  was  right  In 
overruling  the  demurrer.  The  answer 
states  a  defense.  It  sets  up  a  purchase  of 
the  lot  In  question  from  J.  P.  Mathls, 
through  his  agents,  Wilson  and  Adelman, 
by  a  verbal  contract,  at  a  time  long  prior 
to  the  sale  of  the  lot  by  said  Mathis  to 
Beardsley,  from  whom  Chandler  obtained 
his  title,  and  alleges  pai-t  payment  nf  the 
purchase  money,  a  tender  of  the  balance 
due  on  the  ccmtract,  possession  of  the 
property,  which  is  admitted  by  the  plain- 
tiffs, and  his  erection  of  lasting  and  val- 
uable improvements  thereon.  The  receipt 
mentioned  by  counsel  for  plaintiff  in  this 
connection  was  not  a  contract,  but  a  sim- 
pie  receipt  for  money  paid  on  a  verbal  con- 
tract, and  beyond  that  It  cuts  no  figure  In 
the  case.  The  defendant  recovered  on  the 
Htrengtb  of  his  title  under  the  verbal  con- 
tract with  the  agents  of  Mathis.  and  his 
possession  thereunder.  Itis  arlmitted  that 
WllsoD  and  Adelman  were  the  agents  of 
Mathis  (or  the  sale  of  the  lot  In  contro- 
versy. The  undisputed  evidence  lu  the 
case  Hbows  that  they  sold  the  lot  to  Nell 
for  $240,  and  gave  him  possession  of  the 
premises  Immediately.  Neil  paidf20down 
When  the  contract  was  made,  and  was  to 
pay  the  balance  when  the  deed  was  ready. 
Wilson  thought  it  would  take  30  days  to 
get  the  deed  round  from  Mathis.  Before 
the  SO  days  were  up,  Nell  tendered  the  bal- 
ance of  the  money  to  the  agents  of  whom 
be  purchased,  and  afterwards  to  Mathis 
himself,  and  demanded  a  deed.  What 
more  could  he  have  done?  What  more 
WBH  required  of  him?  Nothing.  He  was 
entitled  to  a  deed,  and,  being  entitled  to 
a  deed,  the  court  was  right  In  adjudging 
that  he  should  have  one.  with  bis  cnsta. 
The  evidence  shows  bad  faith  on  the  part 
of  Mathis.  On  the  witness  stand  he  says 
bis  refusal  to  execute  the  deed  was  because 
the  sale  was  made  on  30  days'  time,  when 
In  fact  the  balance  of  the  purchase  money 
was  tendered  before  the  time  fixed  by  Ids 
own  agents  ut  which  they  would  be  able 
to  dt^lver  a  deed.  Wilson's  evidence  un- 
doubtedly discloses  the  real  reastm  why 
Mathis  refused  to  execute  a  deed,  when  he 
says  upon  the  witness  stand  that  Mathis 
asked  him  "if  there  was  not  some  way  for 
him  to  squirm  out  of  the  Nell  contract. " 
Mathis  bad  learned  that  there  was  likely 
to  be  a  railroad  built  Into  Oberlin,  and  he 
c'ousidef^d  his  lot  worth  more  money,  and 


he  wanted  "to  squirm  ouf  of  his  sale  to 
Neil.  The  Judgment  Is  fully  sustained  by 
the  evidence.  We  find  no  error  lu  the  rec- 
ord,  and  therefore  recommend  that  the 
judgment  of  the  district  court  be  affirmed. 

Per  Curiam.  It  is  so  ordered;  all  the 
Justices  concurring. 

(45  Kan.  785) 

Stkuthkhs  V.  Fuller  et  al. 
{Swpreme  Court  C(f  Kansas.    April  11,  1801.) 

Review  on  Appeal— Failcke  to  Absion  Errors 
— Ck}XT]MnANeE — Absence  of  Witness. 
1.  When  errors  oomplalned  of  relate  to  mat- 
ters ooourring  on  the  trial,  fc»-  wbioh  a  new  trial 
was  prayed,  but  the  action  of  the  court  In  over- 
mliDg  the  motion  for  a  new  trial  Is  not  assigned 
for  error,  they  cannot  be  considered  in  tbie 
coart  Carsoa  v.  Funk,  37  Kod.  534;  Clark  v. 
Schnur,  40  Kan.  73,  19  Pac.  Rep.  S27,— cited  and 
followett. 

3.  An  affidavit  supporting  a  motion  for  con- 
tiunanoe  on  aocoant  of  the  absence  of  s  mat«?lal 
witness  must  show  iJiat  the  party  has  been  suffi- 
ciently diligent  in  his  eflorte  to  obtain  the  wit- 
ness. It  must  set  forth  spuciflc  acts  of  ditigonce, 
such  as  search  aud  inquiry,  it  is  notenough  that 
the  party  alV-ijes  that  ne  made  diligent  inquiry, 
without  atuting  how,  where,  and  of  whom  he  in- 
quired. Kilmer  v.  Raih^d  Co.,  87  K^  84,  14 
Pao.  Kep.  465,  olted  and  followed. 
{Syllabiit  by  Simpson,  C.) 

Coniniissloners'  decision.  Error  to  dis- 
trict court,  Shawnee  county;  John  Gdth- 
lUE,  Judge. 

Jetuiore  <£  Hoa  and  G.  A.  Huron,  for 
plalntllT  In  error.  D.  E.  Sowers  and  W,  B. 
Haxen,  for  defendants  in  error. 

Simpson,  C.  This  action  was  brought 
by  John  F.  Struthers  on  tlie  official  bond 
of  A.  M.  Fuller,  as  sheriff  of  Shawnee 
cimnty,  and  Joub  Mulvane,  John  Sutber- 
iuQ,  and  J.  W.  Stout, sureties  on  the  bond, 
to  recover  the  sum  of  ¥1.182.25  duiuaKes 
for  the  unlawful  conversion  of  plaiutlR's 
goods  and  chattels,  attached  by  the  de- 
fendant, as  such  sheriff,  In  favor  uf  Brown 
Bros,  against  nnd  as  the  property  of 
Schermerhorn  Bros.  The  case  was  tried 
by  a  Jury,  and  a  verdict  returned  and  a 
Judgment  rendered  for  the  defendants. 
The  plain  tin,  having  made  an  unsuccessful 
motion  tor  a  new  trial,  brlngrs  the  case 
here  for  review.  The  errors  assigned  are: 
F/raC,  error  of  the  court  In  overruling  the 
motion  of  plaintiff  for  a  continuance  of 
the  case;  second,  eiTor  In  refusing  to  ad- 
mit competent  and  material  evidence  of- 
fered by  the  plaintiff;  third,  error  in  ad- 
mitting illegal  and  incompetent  evidence 
for  the  defendants;  fourth,  the  verdict  is 
not  sustained  by  the  evidence;  U/th,  the 
verdict  Is  contrary  to  law. 

1.  As  to  all  the  errors  assigned,  except 
the  first,  the  record  is  in  such  condition 
that  we  cannut  consider  thorn.  All  these 
assignments  of  error  are  such  as  relate  to 
matters  occurring  on  the  trial,  and  for 
which  a  new  trial  was  asked,  and  the  rec- 
ord must  Khow  that  the  action  of  the  trial 
court  overruling  the  motion  tor  a  new 
trial  is  assigned  as  error,  or  no  question 
Is  properly  rulKpd  for  the  consideration  of 
this  court.  Clark  v.  Schnur,  40  Kan.  72, 
19  Pac.  Rep.  327,  and  cases  therein. 

2.  The  plalutlfl  below  made  a  motion 
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for  a  contlnaance,  and  aapported  It  by  an 
affidavit  reciting  that  he  cnuld  not  go  to 
trial  safely  without  the  presence  of  a  ma- 
terial wltnees,  one  S.  B.  Maxwell.  Tbnt 
he  expected  to  prove  by  said  Maxwell 
that  the  plalntin  purchased  in  goud  faith 
from  Sctaermerhom  Bros,  the  peraunal 
property  for  the  unlawful  converolon  of 
vhicb  this  BQlt  Is  brought.  That  Raid 
witness  will  testify  that  in  the  mouth  of 
August,  1887,  he  resided  In  the  city  of  To- 
peka,  at  No.  520  Harrison  street,  where  he 
was  keeplnff  a  buardlng-faouse,  and  that 
P.  y.  Sehermerhora  boarded  with  him. 
That  on  the  llth  day  of  August,  1887,  at 
about  6  o'clock  p.  m.,  he  bad  a  conversa- 
tion with  Schermerhorn  with  reference  to 
an  item  printed  In  the  Evening  Junruai  of 
that  date,  headed  "Rather  Mixed, "and 
meatloned  the  tact  that  a  writ  of  attach* 
meat  had  that  day  been  levied  upon  the 
goods  held  by  the  plaintiff  to  satisfy  a 
claim  fur  over  $1,000,  In  which  conversa- 
tion hesald  to  Schermerhorn  that,  accord 
Ing  to  tills  statement  in  the  Journal,  be 
did  not  sell  out  to  StrutberM,  but  made  an 
a»ilgnment  to  him;  to  which  Schermer- 
horn replied :  "This  Is  not  true.  I  made  a 
fair  and  square  sale  to  Struthers,  and 
have  got  all  nay  pay;"  whereupon  Max- 
well  said  to  hiio,  "How.  then,  can  your 
creditors  take  Struthers*  goods  to  pay 
your  debts?"  To  which  Schermerhorn 
replied,  "I  do  not  know."  Of  course  the 
only  pretense  under  which  such  state- 
ments could  be  ndmlseiblu  would  be  to 
Impeach  Schermerhorn;  and  It  Is  allef^ed 
In  the  affidavit  that  St*hermerbom'B  depo- 
sition had  been  taken  by  the  defendants 
to  use  on  tlie  trial.  The  affiant  further 
alleged  "that  he  had  used  due  diligence  to 
obtain  the  testimony  of  Maxwell  at  this 
time,  and  that  he  had  made  diligent 
search  and  Inquiry  as  to  the  whereabouts 
of  aald  witness  In  order  to  secure  his  evi- 
dence, and  that  on  the  20th  of  February  he 
caused  a  subpoena  to  be  Issued  for  him, 
which  was  returned  onthe22dof  Febru- 
ary, indorsed  'Not  fouud  ;*  that  he  did  not 
know  until  said  subpoena  was  issued  that 
Maxwell  was  not  a  resident  of  Shawnee 
county,  but  he  Is  now  informed  and  be- 
lieves that  he  Is  a  resident  of  Solomon 
City,  Dickinson  county,  Kansas."  The 
affidavit  Is  In  the  usual  form  In  all  respects 
except  as  hereinafter  stated.  The  sole  ob- 
ject of  the  presence  of  this  wltoess  was  to 
impeach  Schermerhorn  on  some  statement 
he  had  made  In  his  deposition.  This  dep- 
osition had  been  taken  In  August,  38S7, 
and  this  trial  was  had  on  the  23d  of  Feb- 
ruary, 1888.  The  only  showing  of  diligence 
made  by  the  plaintiff  was  that  he  had 
made  Inquiries  and  had  a  subpoena  issued 
on  the  20th  of  February,  but  he  does  not 
state  the  extent  of  the  inquiries,  when 
they  were  made,  of  whom  they  were  made, 
or  any  other  fact  that  would  allow  the 
court  to  determine  whether  or  not  a  prop- 
er degree  of  diligence  was  nerclsed.  Then 
he  expreflsly  states  In  the  affidavit  that 
be  did  nut  know  until  sineo  the  snbimna 
was  issned  that  Maxwell  was  not  a  resi- 
dent of  Shawnee  county.  This  shows 
that  a  witness  he  regarded  as  an  impor- 
tant and  material  one  to  impeach  a  man 
whose  deposition  was  taken  in  August, 
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1887,  he  made  no  Inquiry  for,  or  obtained 
no  knowledge  of,  until  after  the  20th  of 
February,  1888,  when  his  cause  was  set 
down  tor  trial  on  the  23d  day  of  Febru- 
ary. 1888.  The  trial  court  did  not  abuse 
Its  discretion  In  overruling  the  motion  tor 
continuance.  We  recommend  that  the 
Judgment  be  affirmed. 

Per  CumAH.  It  hi  so  ordered ;  all  the 
Justices  concurring. 

  («  Kan.  im 

State  ex  re/. Sfohoeon, County  Attorney, 
V.  I<ooui8,  Mayor,  et  a/. 
(Supreme  Court  of  KansoB.    April  11, 180L) 

PbtitioN  POR  IlTJDXCTION— VKBinClTIOK. 

In  an  action  for  an  Injunction  it  Id  not  neo- 
esBsry  that  the  petition  should  be  sworn  to,  If  the 
application  apon  which  tb»  injunction  U  aslnd  is 
properly  verified. 
(Sl/Uoblm*  by  Onm,  O.) 

Commissioners*  decision.  Error  to  dl»- 
trict  court,  Stanton  county;  A.  J.  Ab- 
bott, Judge. 

E.  B.  apureeon  and  Brown,  Blerer  A 
Cotter&l,  for  plaintlS  In  error,  S.  N. 
Wbeeler  and  Culboun  A  Garwood,  tor  de- 
fendants tn  error. 

Green,  C.  This  was  an  action  for  an 
Injunction  in  the  district  court  ol  Stanton 
county  to  restrain  the  officers  of  Johnson 
City  from  an  alleged  misappropriation  of 
the  funds  of  the  city.  In  the  absence  of 
thedistrictjudge  from  the  county,  the  pro- 
bate Judge  granted  a  temporary  Inlaiic- 
tlon  upon  an  application  duly  verified.  A 
motion  was  afterwards  made  before  the 
district  Judge  to  dissolve  this  temporary 
order  made  by  the  probate  judge,  which 
was  sustained  upon  the  ground  that  the 
petition  upon  whluh  the  injunction  was 
asked  was  not  verified.  It  is  admitted 
by  the  record  that  the  petition  was  not 
8 worn  to,  but  that  the  application  which 
was  presented  to  the  probate  Judgci  was 
properly  verified.  The  only  question,  then, 
presented  for  our  determination  is  wheth- 
er a  verification  of  the  application  alono 
is  sufficient.  We  think  It  is.  The  applica- 
tion tor  an  Injunction  in  this  case  stated 
that  the  relator  had  filed  a  petition  la 
the  district  court  tor  an  Injnnctlon;  that 
a  copy  of  the  petition  was  attached  to  the 
application  and  made  a  part  of  the  same. 
The  verification  was  by  the  county  attor- 
ney and  another  person,  and  each  swore 
til  at  he  had  read  the  application  and  the 
exhibit  thereto  attached,  and  that  they 
were  true.  We  are  of  the  opinion  that 
this  Is  a  substantial  compliance  wltb  seo- 
tJons  238  and  239  of  the  Code  of  Civil  Pro- 
cedure.  The  verification  really  covered 
the  allegations  of  the  petition  as  well  as 
the  application.  We  think  It  was  mani- 
fest error  for  the  court  to  dissolve  the  in- 
junction upon  the  sole  ground  that  the 
petition  was  not  sworn  to,  when  there 
was  an  application  properly  verified  pre- 
sented to  the  Judge  granting  the  remedy 
which  satisfactorily  established  the  plain- 
tiff's equities.  We  recommend  that  the 
order  of  the  district  Judge  dissolving  the 

Srellminary  injunction  be  set  aside,  that 
i9  lestrainlng  order  heretofore  granted 
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by  the  probate  ju6.ee  be  continued  until 
otherwise  disposed  of,  and  that  the  cause 
be  remanded  for  further  proccedineB. 

Pes  Curiam.  It  is  so  ordered:  all  the 
iustices  coBcurriiiff. 

Getto  et  oL  V.  Fkiend  et  al. 

(Supreme  Ooori  of  Kansaa.   April  11,  1891.) 

ISTEREST  OW  JCDGMEKT — MeCHAHIC'S  LrETT — 
BXTEST. 

1.  Section  5,  c.  1G4,  Laws  1S89,  provides: 
"When  a  rate  of  intPrest  13  spedfiGd  in  any  con- 
trapt.  that  rate  shall  continue  until  full  pa;mei)t 
is  made,  and  any  judgment  rendwed  on  any  socti 
oontraot  shall  bear  the  aaoierateof  Intereet  men- 
tioned in  ttie  oontraot;  *  *  *  bitt  In  no  eaae 
shall  tncb  rate  exceed  ten  per  nent.  per  annum; " 
nut  the  conoludioff  words  of  this  section  have  no 
application  to  a  contract  made  on  the  7th  day  of 
June,  1HS7,  that  bears  interest  at  the  rate  of  12  per 
cent,  per  anoum,  and  applies  only  to  contracts  made 
»fter  the  date  when  said  section  too^  effect  It 
was  material  error  for  the  trial  court  to  render  a 
judfnnent  bearing  Intoieat  at  only  10  per  cent 
per  annum  on  a  contract  for  13  per  cent,  dated 
June  7,  Uter. 

2.  In  actions  to  foreclose  mechanics'  liens  for 
work  done  and  for  material  furnished  under  a 
contract  with  one  who  has  an  executory  contract 
for  the  purchase  of  a  city  lot,  and  is  in  possession 
thereof,  tbe  lien  of  the  meobanio  or  material- 
man must  be  measured  by  the  extent  of  the 
«qnity  the  punAiaser  nnder  tha  execnttvy  oon- 
traot 

CoDirolaRloners'declatnn.  Errortoconrt 

of  common  pleua,  i^edgwlck  county ;  Jacob 
M.  Baldrhstun.  Ju(lu;e. 

Moore  A  Douglasn  and  Sanlcey,  Campbell 
£Auildon,ior  plaintiffs  in  error.  Wilson 

BrubHcher,  Dale  &  WalU  Hatton  &  Rug- 
gles,  and  HchooDover  A  Coates,  tordefend- 
auts  Id  errni-. 

Simpson.  C.  Four  actions  were  com- 
menced in  the  court  below  to  foreclose  so 
many  tneehutiicB'  Hens  upon  property 
known  as  "Lot  No.  IS.  on  Goethe  Avenue, 
In  Getto's  Second  Addition  to  the  aty  of 
Wichita.**  All  parties  holding  mortfcaKea 
npon  the  property  vtrere  made  d^eudantu 
Sn  these  actiona.  These  Bulta  were  consol- 
Idated,  tried  by  the  court,  the  order  of  pri- 
ority of  all  Hens  was  determined,  and  the 
final  decree  eBtablished  the  rifrhts  of  all 
parties.  Two  of  the  parties  bring  ques- 
tions affectlDK  tUetr  rights  to  this  court 
fur  review.  Tho  material  lactaare  that 
on  the  23d  day  of  May.  1883,  Peter  Getto, 
wbovas  the  owner  of aald  lot  No.  13,  sold 
by  contract  Raid  lot  to  A.  H.  Peavey  for 
tbe  sum  nt  $1,100.  Pcnvey  paid  $50  cash, 
and  agreed  to  give  his  note,  due  In  one 
year.f  or  the  balance  of  the  purchase  money, 
secured  by  a  mortirage  on  the  lot.  It  was 
AKreed  between  Getto  and  Peavey  that 
tile  latter  should  build  a  houee  on  the  lot 
and  that  Getto  should  permit  Peavey  to 
obtain  a  loan  on  the  lot,  and  give  a  flrat 
mortgage  as  security  therefor,  and  that 
Getto's  mortgage  for  the  purchase  money 
ahould  be  subject  to  the  mortgage  given 
by  Peavey  to  obtain  the  money  with 
which  ro  bnild  a  house.  Acting  on  this 
agreement,  Peavey  secured  a  loan  from 
one  George  C.  Strong  to  secure  which  he 
executed  two  mortgages  to  Strong,— one 


for  f 1,000,  and  one  for  9160.  Getto  having 
prerlously  execnted  a  deed  for  the  lot  to 
Peavey,  and  delivered  It  to  Strong,  Pea- 
vey and  wile  executed  and  delivered  moFt< 
gages  to  Strong  andGetco;  the  mortgage 
to  the  latter  reciting  that  It  was  subject 
to  mortgages  to  Strong  for  ¥1,150.  The 
deed  from  Getto  to  Peavey.  and  the  mort- 
gages from  Peavey  and  wife  to  Strong, 
were  deposited  for  record  on  the  4tti  day 
of  June,  at  5  ;9n  p.  u.  The  mortgage  fntra 
Peavey  and  wife  to  Getto  was  deposited 
for  record  tbe  same  day  at  S:80p.  m.  On 
this  state  of  facts,  omitting  the  details  as 
to  the  mechanic*  liens,  the  trial  court 
found  as  follows:  "The  court  Gnds  that 
the  said  defendant  A.  H.  Peavey  Is  Indebt- 
ed to  the  said  J.  Friend,  plaintiff.  In  the 
sum  of  one  hundred  six  and  3iS-100  dollars, 
(tl06.!t8.)  That  he  is  Indebted  to  said 
plaintiff,  Robert  Carson  In  the  sum  of  thir- 
ty-nine and  61-100  dollars  (939.51.)  That 
he  Is  Indebted  to  the  said  ptalntttr  H.  C. 
Hawkins  thirty  dollars  (fSO.OO.)  That  be 
fa  Indebted  to  tbe  said  plaintiff  0.  F.  Haw- 
ley  In  the  sum  of  forty-seven  and  64-100 
dollars  (947.64.)  That  he  Is  Indebted  to 
Oliver  Brothers  hi  the  sum  of  five  hundred 
Blxty-seven  and  30-100  dollars  (55(17.80.) 
That  he  Is  Indebted  to  A.J.  Huratlntbe 
sum  ol  aeventy-Tour  and  3S-100  dnllHrs, 
(974.88.)  That  he  Is  Indebted  to  Trimble 
Brothers  &  Threlkeld  In  the  sum  o^t^v^Jn- 
ty-nlne  and  96-100  dollars  (92f).96.)  That 
he  la  indebted  to  Goodyear  A  Co.,  Iti  the 
sum  of  forty-three  and  43-100  dollars 
(943.42.)  That  he  is  Indebted  to  Peter 
Getto  In  tbe  sum  of  91,270.50  That  he  l» 
Indebted  to  James  Melrose  In  the  sum  of 
91.250.  That  he  Is  indebted  to  Coleman 
Bogers  In  the  sura  of  9187.50.  That  ail  of 
aald  sums  except  the  rhree  last  named  are 
for  work,  labor,  and  materials  furnished 
said  A.  H.  Peavey  by  said  named  parties 
for  the  purpose  and  use  In  the  erection  of 
a  certain  building  on  the  property  In  con- 
troversy, to-wlt,  lot  thirteen,  (13,)  on 
Goethe  avenue,  in  Getto's  Second  ,\ddi- 
tion  to  the  city  of  Wichita,  in  Sedgwick 
county,  Kansas,  and  that  said  parties  all 
filed  their  proper  and  verified  statements 
of  said  work,  labor,  and  materials  In  tbe 
office  of  the  clerk  of  the  district  court  of 
Sedgwick  county,  Kansas.  In  the  manner 
and  within  the  time  provided  by  law  In 
relation  thereto.  That  at  the  time  of  tbe 
commencement  of  said  actions  to  foreclose 
said  mechanics*  Hens  all  of  said  parties 
aforesaid  bad  a  valid  and  existing  lien 
upon  tbe  premises  described  as  aforesaid 
to  the  amount  of  their  respective  claims 
aforesaid.  That  the  said  last  three  named 
parties,  at  the  time  of  the  commencement 
of  this  action,  had  a  lien  upon  said  prem- 
ises aforesaid  to  the  amfiunt  of  their  re- 
spective claims  by  virtue  of  mortgages 
thereon  executed  by  said  A.  H.  Peavey  to 
themselves  or  their  assignors.  The  court 
further  dnds,  as  to  the  priority  of  said 
Hens,  that  the  mortgage  executed  by  said 
A.  H.  Peavey  to  said  Peter  Getto  should 
be  declared  a  first  and  prior  lien  on  the 
premises  In  controversy,  and  that  the  lieu 
nf  said  J.  Friend,  Robert  Carson,  H.  C. 
Hawkins.  C.  F.  Hawley,  Oliver  Brothers, 
Trimble  Brothers  &  Threlkeld.  A.  J.  Hnrst, 
and  Goodyear  &  Go.  sbontd  be  declared  a 
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gecond  lien  upon  said  premlBes;  that  the 
murt^afce  given  to  Geoi^e  C.  Strong,  and 
assigned  to  MelroBe,  should  be  declared  a 
third  Hen  npon  said  premises;  and  that 
the  mortgage  given  to  George  C.  Strong, 
and  assigned  to  Coleman  Rogers,  should 
be  declared  a  fourth  lien  upon  said  prem- 
ises; that  said  James  Melrose  should  be 
substituted  to  the  rights  of  said  Poter 
Getto  in  said  first  mortgage  lien  to  the 
amount  of  $1,000.  with  Interest  thei'eon 
at  the  rate  of  twelve  per  cent,  per  annum 
from  the  Ist  day  of  June,  18!$7;  and  that 
said  Coleman  Rogers  shnald  be  snbstltut- 
ed  to  the  rights  of  said  Peter  Getto  in  tbe 
balance  of  sold  first  mortgage  to  the 
amount  of  $20.5U,  with  interest  thereon  at 
the  rate  of  twelve  per  cent,  per  annum 
from  the  Ist  day  of  Jane,  1887,  and  the  bal- 
ance of  said  Coleman  Rogers'  interest  In 
said  mortgage  slioaid  be  declared  to  fol- 
low the  liens  ot  all  said  parties  who  are 
heretofore  declared  to  be  second  llenhold- 
ers  on  said  premises;  that  said  Peter  Get- 
tu'H  mortgage  should  be  declared  a  last 
lien  upon  said  premises,  thttreby  following 
tbe  interest  of  all  the  said  parties  claiming 
a  lien  upon  said  premises  as  atoresaM. 
The  court  further  finds  that  each  ot  said 
mortgages  held  by  Getto,  Melrose,  and 
Rogers  has  tbe  words  '  appralsemeo  t 
waived'  therein  inserted;  and  that  said 
parties  last  named  are  now  entitled  to 
have  said  mortgages  foreclosed ;  and  the 
light  ti>  enter  a  further  judgment  for  the 
foreclosure  of  said  mortgages,  or  any  ot 
them,  for  tbe  sale  of  said  property  there- 
under, without  appraisement,  Is  hereby 
expressly  reserved  to  said  Getto,  Melrone, 
and  Rogers,  respectively,  in  case  the  said 
property  should  fail  to  sell,  within  six 
months  from  the  date  hereof,  for  two- 
thirds  of  the  appraised  value  thereof  un- 
der the  terms  of  tbe  present  Judgment,  it 
Ik  therefore  considered,  ordered,  and  ad- 
judged by  the  court  that  ssld  plaintiff  J. 
Friend  have  and  recover  Judgment  against 
said  A.  H.  Peavey  In  the  sum  of  one  hun- 
dred and  six  and  thirty-three  one-hun- 
dredths  dollars,  ($106.33.)  with  six  per 
cent,  from  this  date."  To  this  Judcment 
exceptions  were  ttaved  by  Getto  and  Rog- 
ers, and  tbey  bring  the  questions  affecting 
their  Interests  to  this  uoart  tor  review. 
Getto  claims  that  the  trial  court  erred  In 
deciding  that  bis  purchase-money  mort- 
gage was  a  Junior  Hen  to  the  mortgages 
uf  Melrose  and  Rogers  and  the  mechanics' 
Hens. 

1.  The  facts  disclosed  by  the  record  m 
relation  to  the  mechanics'  liens  are  as  fol- 
lows: It  Is  admitted  In  the  answer  of 
Getto  that  be  sold  said  lot  No.  13  to  A.  H. 
Peavey  on  or  about  tbe  Ist  dav  ot  May, 
1887.  Hannah,  under  contract  with  Pea- 
vey, commenced  to  build  a  stone  founda- 
tion for  a  large  house  on  the  17th  day  ot 
May,  18tf7.  Peavey  bought  lumber  for  the 
construction  of  a  barn  on  tbe  lot  from 
Oliver  Bros,  early  In  May.  These  facts 
show  possesshm  of  tbe  lot  by  Peavey  In 
ptirsuancenf  his  contract  of  purchase  from 
Getto,  and  aresufflclent  of  themselves  to 
sustain  the  priority  of  thomcchntilcH'  Hens 
on  the  equity  of  Peavey,  as  they  attach 
'rom  the  time  of  the  commencement  of  the 
building,  by  tbe  expresn  terms  ol  the  stat- 


ute, and  as  declared  In  the  case  of  Thomas 
V.  Mowers,  27  Kan.  205.  Of  course,  tbe  pri- 
ority of  these  Hens  on  the  equity  of  Peavey 
cannot  be  successfully  controverted;  but 
how  they  are  affected  by  the  subsequent 
conveyances  and  mortgages  Is  the  serious 
question  with  which  wu  have  to  grapple, 
and  thecaseclted  abovedoesnot  helpui^in 
any  respect.  The  case  of  Seltr  v.  Railway 
Co.,  16  Kan.  133,  is  a  somewhat  instructive 
one.  In  Its  main  features  It  resembles  the 
one  we  are  considering.  In  that  case,  as  in 
this,  the  contract  for  labor  and  materials 
was  made  with  the  ownerot  the  equitable 
title.  There  had  been  only  a  partial  pay- 
ment made  of  the  purchase  money  by  the 
holder  of  tbe  equitable  title.  The  original 
contract  for  purchase  and  sale  of  the  prem- 
ises was  in  parol.  At  the  time  labor  was 
performed  and  material  furnished,  pnases- 
slon  was  shown  under  the  verbal  contract. 
A  mortgage  was  subsequently  nxecnted  to 
secure  the  balance  of  the  purchase  money, 
as  In  this  case.  The  cases  dlfter  In  this: 
In  one,  a  conveyance  was  made  vesting 
the  legal  title  in  the  debtor:  in  the  other, 
no  conveyance  of  the  legal  title  was  made. 
On  this  state  ot  facts  this  court  soy,  nr^a- 
endOt  "that  the  mechanics'  liens  operated 
upou  tbe  whole  of  tbe  estate  which  the 
person  procuring  tbe  labor  and  the  mate- 
rials may  have  in  and  to  the  property  for 
which  he  procures  tbe  same,  whatever 
may  be  the  character  of  the  estate,  but 
that  such  lien  cannot  operate  upon  any- 
thing more  than  such  estate;  and,  aa  tar 
as  It  does  operate.  It  Is  the  paramount 
Hen  upon  the  enhanced  value  given  to 
such  estate  by  the  labor  and  materials." 
The  law  provides,  (section  630,  Code:) 
"Such  liens  shall  be  preferred  to  all  other 
Hens  or  Incumbrances  which  may  attach 
to  or  upon  such  land,  buildings,  or  im- 
provements, or  either  of  them,  subse- 
quent to  the  commencement  of  aoch  bnild- 
ing."  Another  case  that  must  not  be 
overlooked  In  the  consideration  of  this 
one  is  that  of  Lumber  Co.  v.  Schwelter,  44 
Kan.  — ,  25  Pac.  Rep.  592.  Some  of  the 
material  facts  in  that  caso  are  that 
Schwelter  sttld  Jones  a  lot  on  the  29th  day 
of  May,  who  agreed  to  build  a  hooae  on 
it.  When  the  house  was  inclosed.  Schwelt- 
er was  to  convey  the  lot  to  Jones,  and 
Jones  should  have  the  privilege  to  place  a 
mortgage  thereon,  which  should  be  a  first 
Hen,  and  should  execute  a  mortgage  to 
secure  bEilance  of  purchase  money;  and 
until  the  execution,  delivery,  and  record 
of  the  deed  and  mortgage  Jones  should 
keep  the  lot  clear  of  all  Hens,  taxes,  and 
Judgments.  It  was  agreed  between 
Schwelter  and  Jones  that  the  title  to  the 
lot,  both  legal  and  equitalile,  should  re- 
main in  Schwelter  until  the  conveyance 
and  mortgages  were  made.  On  the  2d  ot 
May,  Jones  contracted  with  tbe  Chicago 
Lumber  Company  for  tbe  lumber  and  ma- 
terial with  which  to  build  a  bouse  on  the 
(ot,  and  a  delivery  ot  the  material  was  be- 
gun on  that  day,  and  completed  on  the 
27th  of  June.  On  the20thofMay,Schwe!t- 
er  executed  and  delivered  a  deed  to  Jones 
of  the  lot,  and  at  the  same  time  Jones  and 
wife  executed  a  mortgage  for  money  bor- 
rowed, and  tor  the  balanceof  thepurchase 
money  of  tbe  lot.  AU  these  liistrumeota 
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were  recorded  on  the  23d  of  May.  On  Se^ 
temberOtb,  the  lumber  company  filed  Its 
BtattnneDt.  clalmfng  a  Iten  for  the  lumber 
and  materlalB  used  In  tihe  construction  of 
the  house;  and  at  the  trial  the  district 
L'uurt  fouDd  that  the  mortfEage  securing 
the  burrowed  money  wan  the  first  Hen. 
Schweiter'8  mortgaKe  the  aecoud,  and  the 
lumber  company's  the  third.  The  lumber 
company  brouffbt  the  case  to  this  court, 
but  the  Judffraent  below  was  affirmed; 
ji^reat  atrew  beiuK  laid  In  the  opinion  on 
the  fact  that  Schwelter  retained  both  the 
leftal  and  equitable  title  to  the  lot  until 
the  deed  and  mortgagee  were  executed. 
While  there  was  nu  ezprees  stipulation  be- 
tween  Getto  and  Peavey  In  this  case  to 
that  effect,  the  agreement  TraathatPeavey 
Hhonld  execute  a  mortgage  to  secure  the 
bnllding  fund,  wblco  by  the  consent  of 
Getto  should  be  a  flret  and  superior  lien 
to  that  of  Getto  fur  the  balance  of  his  pur- 
cbaee  money.  By  all  the  ordinary  rules  of 
law,  those  furnishing  material  to  and  do- 
ing work  for  Peavey  were  bound  to  ascer- 
tain the  nature  and  extent  of  his  equity  In 
the  lot.  To  the  extent  of  that  equity, 
whatever  It  may  be,  the  materials  fur- 
nished and  the  worlc  performed  Is  a  Hen 
dating  from  the  commencement  of  the 
bufldtoK.  and  prior  to  ail  subsequent  liens 
or  incumbrances;  but  in  the  language  ut 
Jostlce  Yat.bntinb  In  the  case  of  Salts  t. 
Railway  Co.,  16  Ran.  188.  "a  Hen  upon  an 
eatate  cannot  be  greater  than  the  estate 
itself;  a  stream  cannot  rise  higher  than 
its  fountain. "  It  seems,  therefore,  that 
the  operation  of  the  mechanics'  Hens  must 
be  limited  tu  the  equity  of  Peavey  in  tlie 
lot,  and  that  the  trial  court  erred  in  de< 
termining  the  priority  of  liens ;  the  true 
order  being,  so  far  as  the  legal  estate  is 
concerned—First,  the  mortgage  to  Mel- 
roBe;  second,  the  mortgage  to  Rogers; 
third,  the  mortgage  to  Getto ;  fourth,  the 
mechanlcH' liens;  and  upon  the  equitable 
eatate  of  Peavey,  flrst  the  mechanics' Hens, 
and  the  mortgages  following  them  in  the 
order  aboTe  stated. 

2.  Another  error  complained  of  by  both 
Getto  and  Rogers  is  that  the  trial  court 
rendered  Judgments  in  their  favor  to  bear 
interest  nt  the  rate  of  10  per  cent,  per  an- 
num only,  when  the  notes  upon  which  the 
Jndtrments  are  founded  bearinterescnt  the 
rate  of  12  per  cent,  per  annum.  These 
notes  were  uecured  by  mortgages,  and 
bear  date  on  the  1st  of  June,  1887,  pay- 
able In  2U  years  after  date.  The  law  In 
force  at  the  time  of  the  execution  of  these 
notes  was  section  6,  c.  51,  Comp.  Laws 
18S5.  and  It  provldeti :  "  When  a  rate  of 
interest  is  speclfled  Id  any  contract,  that 
rate  shall  continue  antU  full  payment  Is 
made;  and  any  Judgment  rendered  onany 
socb  contract  shall  bear  the  same  rate  of 
Juterest  mentioned  in  the  contract,  which 
rate  shall  be  Bp«citted  in  the  contract ;  but 
in  no  ease  shall  such  rate  exceed  twelve 
per  cent,  per  annum."  Intermediate  the 
date  of  the  note  and  the  trial  of  this  case, 
the  legislature  chani^ed  the  section  of  the 
law  above  quoted  so  as  to  make  the  Cf>n' 
eluding  wonls  read,  "but  In  no  case  shall 
such  rate  exceed  ten  per  cenf.  per  an- 
nam."  See  section  5,  c.  164,  Laws  1RH9. 
The  trial  court  provided  in  Its  decree  tliat 


the  Judgments  rendered  on  the  notes  of 
date  June  1,  1887,  should  bear  interest  at 
the  rate  of  10  per  cent,  per  annum.  The 
contention  of  counsel  for  plaintin  in  error 
Is  that  the  amendment  of  section  5  by  the 
leglAlature  of  1889  only  operates  on  con- 
tracts made  after  the  amendment  became 
the  law,  and  could  not  Impair  the  obliga- 
tion of  contracts  made  before  that  date. 
This  contention  is  abundantly  sustained 
by  repeated  decisions  of  the  supreme  court 
of  the  United  States,  and  our  plain  duty  Is 
to  follow  these  adjudications.  These  de- 
cisions are  constructions  of  a  provision  of 
the  constitution  of  the  United  fcjtates  that 
declares  that  "no  state  shall  pass  any  law 
Impairing  the  obligation  of  contracts.** 
The  pith  of  all  these  dedsions  is  deariy  ex- 
pressed by  a  quotation  from  the  case  of 
Edwards  v.  Kearzey.  96  U.S. 595.  Mr  Jus- 
tice S WAYNE,  speaking  for  the  court,  says : 
"The  remedy  subsisting  In  a  state  when 
and  where  a  contract  Is  made,  and  is  to 
be  performed,  is  a  part  of  Its  obligation; 
and  any  subsequentlawof  thestate  which 
so  affects  that  remedy  as  substantially  to 
Impair  and  lessen  the  value  of  the  con- 
tract Is  forbidden  by  the  constitution,  and 
is  therefore  void."  This  was  said  In  re- 
spect to  a  provision  of  the  constitution  of 
the  state  of  North  Carolina  that  exempted 
personal  property  of  a  debtor  to  the  value 
of  (500  from  sale  ander  execution  or  other 
final  process  tssned  for  the  collection  of 
any  debt;  the  court  holding  thst  the  ex- 
emption was  not  valid  an  regards  con- 
tracts made  before  the  adoption  of  the 
constitution  of  that  state.  '1  hit}  rule  ap- 
plies to  all  slate  legislation  that  affects 
the  vaHdlty.  construction,  discharge,  and 
enforcement  of  contracts  made  befora 
such  legislation  took  effect.  Von  Hoff- 
man V.  City  of  Qulncy.  4  Wall.  5^5.  "One 
of  the  tests  that  n  contract  has  been  im- 
paired Is  that  its  value  has  by  legislation 
been  diminished.  It  is  not  by  the  consti- 
tution to  be  inipalred  at  all.  This  is  not 
a  question  of  degree,  manner,  or  cause, 
bat  of  encroaching  In  any  respect  on  Its 
obligation,  dinpensing  with  any  part  of  Its 
iorce."  Bank  V.  Sharp.  6  How.  .Wl.  Re-, 
turning  to  the  facts  in  this  case.  It  cnnnot 
be  seriouRly  doubted  but  that  the  rctluc- 
tlon  ol  the  interest  on  the  notes  by  tlie  de- 
cree of  the  triiil  conrt  was  a  mat-^rial  Im- 
palrment  of  the  obligation  o'  the  foit- 
tracts.  II  it  is  once  conceded  timt  the  Icg- 
Islatur;)  of  the  state,  and  the  courts  ut 
the  state  by  virtue  of  such  leglHlatUm,  can 
reduce  the  rute  of  Interent  Bpeclfli-d  in  tho 
contract,  then  there  is  no  limit  to  huc-Ii 
power.  In  this  CHHe  2  per  cent,  per  iiimum 
was  taken  from  the  rate  agreed  upon.  If 
this  can  be  dime,  there  Is  then  no  Ic^al  ob- 
jection to  a  reduction  of  10  per  cent,  per 
annum.  If  the  obligation  to  pay  Interest 
can  be  impaired,  why  cannot  the  obliga- 
tion to  pay  a  part  of  the  principal  be  algo 
;  Impaired?  Tlie  legislature  oT  the  state 
-  reduced  the  maximum  rate  of  interest 
that  could  be  recovered  on  any  contract 
from  ^2  to  10  per  cent,  by  this  amendment; 
but  we  do  not  suppose  that  It  was  with- 
in  the  legislative  intent  to  affect  contracts 
made  before  the  passage  of  the  amended 
law.  It  follows  that  on  all  contracts 
made  prior  to  the  amendment  ol  1889  ths 
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old  Inw  governs,  and  to  those  made  after 
that  date  the  new  law  appliefl.  The  trial 
sourt  erred  in  fixing  the  rate  of  Interest 
that  the  Judgment  ehoald  bear  from  the 
time  of  lu  rendition  at  10  per  cent.  The 
ladgraent  creditor  Is  entitled  to  the  rate 
«peclfled  In  the  contract.  There  was  also 
error  In  adjn sting  the  liens;  and  for  these 
errors  we  recommend  that  the  Judgment 
be  reversed. and  the  causeremanded  to  the 
trial  court  to  render  a  judgment  as  Indi- 
cated in  this  opinion. 

PbrCubiam.  It  la  so  ordered;  all  the 
Joitlces  concorring. 

:«  xuk  <u)  — 

Stats  t.  Douglam. 

{Supreme  Coum  of  KoMtu.  April  11, 1891) 

ConsKima  to  CownBsioN  or  Crihs— EnDBHOB 
or  Charactib. 
1.  A  person  consenting  to  a  thing  whioh  is 
innocent  in  itself  does  not  thereby  commit  a  pub- 
Ite  offense,  although  the  thing  may  at  the  time 
appear  to  nimto  be  apabliooflenBe,  and  although 
he  may  at  the  time  bellera  the  same  to  be  a  pub- 
Uo  offense. 

S.  Mentally  consenting  to  the  commission  of 
a  crime,  where  no  expressed  oonsent,  either  by 
WMd  OP  act,  Is  given,  does  not  make  the  person 
consenting  gvlity  of  any  offense. 

8.  BTldence  in  a  criminal  case,  as  to  the  good 
character  of  the  defendant,  maT  be  Introduced 
tor  the  purpose  of  disproving  guilt,  and  If  upon 
the  whole  of  the  evidenua  introduoed,  including 
that  of  the  good  character  of  the  defendant,  the 
jury  entertun  a  reasonable  doebt  as  to  the  de- 
fendant's guilt,  he  should  be  acquitted. 
iSyUabu*  by  the  Court.) 

Appeal  from  district  court,  Shawnee 
eonnty;  John  Guthrie,  Judge. 

David  Orerme^t  tor  appellant.  L.  B. 
Kellom^  Atty.  Qen.,  and  B,  B.  Weleb,  tor 
the  State. 

VAUtNTiNB,  J.  The  defendant,  William 
Douglass,  was  prosecuted  criminally  In 
the  dtotrict  court  ol  Shawnee  county,  up- 
on Information,  ond«r  sectiooa  103  and  108 
of  the  act  relatiag  to  crimes  and  punish* 
ments,  for  willfully  and  telonlonsly,  on  Oo> 
tober  22,  18SS.  placing  an  obstrnctton,  a 
railroad  tie,  upon  the  railroad  track  of 
the  Chicago,  Kansas  &  Nebraska  Railway, 
St.  Joseph  &  Iowa  Railroad  Company, 
lessee,  about  tour  miles  west  of  the  city  ol 
Topeka.  He  was  tried  before  the  court 
and  a  Jury  In  January,  1890,  and  was  con ' 
▼leted,  and  was  afterwards  sentenced  to 
ImpriMonment  lu  the  penitentiary  for  the 
term  of  Ave  years  from  February  16, 1800. 
Afterwards  he  ap[»ealed  to  the  supreme 
eonrt.  and  on  November  8. 1890,  the  Judg- 
ment ol  the  district  court  was  affirmed. 
State  T.  Douglass,  44  Kan.  — .  24  Pac. 
Rep.  Ills.  In  due  time  a  motion  lor  a  re- 
hearing was  filed,  and  It  Is  now  presentMl 
to  this  court  for  consideration. 

The  defendant  claims  that  the  court  be- 
low erred  in  giving  the  following,  among 
other,  instructions  to  the  Jury:  "Eiffbth.  If 
you  believe  from  the  evidence  that  another 
person  than  the  defendant  willlnlly  placed 
the  railroad  tie  On  the  rails  or  track  ct  the 
lallroad  described  In  the  information  on 
or  about  October  22d,  1888,  in  this  county, 
—actually  placed  the  tie  or  solid  piece  of 
timber  on  the  said  rails  or  track  at  the 
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•aid  railroad,— ana  yon  further  find  from 
the  evidence,  beyond  a  reasonable  doubt, 
that  the  defendant  was  present  when  the 
tie  or  timber  was  placed  on  the  railroad 
track,  and  encouraged,  consented  to,  aid* 
ed.  or  advised  such  other  person  to  plaes 
said  obstruction  on  the  said  railroad 
track,  tben  the  defradant  will  be  equally 
guilty  as  If  he  had  wlliluUy  placed  the  ob- 
struction on  the  track  himself,  with  his 
own  hands.  Ninth.  It  you  believe  from 
the  evidence  that  thespecial  agent,  Thomp- 
son, or  any  agent  of  the  railroad  com- 
pany, had  reason  to  betleve  that  the  de- 
fendant OD  October  22, 1888,  Intended  to 
go  up  the  railroad  from  Toiieka,  and  that 
It  was  suspected  that  the  defendant  might 
place  an  ubstmctlon  on  the  railroad.  In 
such  case  It  would  be  proper  lor  the  agent 
of  tbe  railroad  to  send  agents  or  servants 
along  the  railroad  track  to  observe  and 
watch  the  movements  of  the  defendant; 
such  dlllgenee  on  tbe  part  of  the  railroad 
company  was  not  only  lawful,  but  highly 
commendable.  TtotA.  If  yon  beHeve  from 
the  evidence  that  the  defendant  and  one 
Spenk,  on  the  afternoon  of  October  22, 
1888.  started,  in  company  with  each  other, 
from  Topeka  to  the  point  on  the  railroad 
where  it  Is  all^;ed  that  the  obstruction 
was  placed  on  the  railroad  track,  and  that 
said  Spenk  was  in  the  employmrat  of  tha 
railroad  company,  or  had  been  in  the  euii- 
ployment  of  the  company,  and  that  at 
some  time  before  the  obstruction  was 
placed  upon  the  railroad,  it  yon  find  it 
was  placed  on  the  railroad  track  as 
charged  In  the  Information,  the  said  de< 
fendaot  agreed  or  had  an  understandlnir 
that  an  outmctlon  should  be  placed  on 
the  track  ol  the  railroad  by  either  of  them, 
or  both  together,  and  you  find  from  the 
evidence  beyond  a  reasonable  doubt  that 
the  defendant  placed  the  said  obstruction 
on  the  railroad  track  at  the  time  and 
place  and  In  the  manner  charged  In  the  in- 
formation, or  that  Spenk  placed  the  said 
obstruction  on  the  railroad  as  charged  In 
the  Information  with  the  consent  of  ths 
defendant,  or  that  the  defendant  coun- 
seled, aided,  or  abetted  Spenkln  placing  the 
obstruction  on  the  track  as  charged,  then 
It  is  yourdnty  to  find  the  defendant  guilty 
as  charged,  notwithstanding  you  may  be- 
lieve that  Spenk  was  In  the  employ  of  the 
railroad  company. "  "  Twel/tb.  II  yon  be- 
lieve from  th9  evidence  that  on  lAie  after* 
noon  of  October  32,  1888,  the  defendant 
was  In  a  state  of  Intoxication,  still  this 
would  not  constltnte  a  defense  of  tbe 
offense  charged  In  the  information,  it  th« 
offense  was  committed  by  the  defendant 
or  by  his  consent,  unless  the  defemlant 
was  In  snch  a  state  of  stupelactlon  as  to 
be  nnconsclous  of  right  or  wrong,  and 
then  the  defendant  would  not  be  excusa- 
ble. If  you  find  from  the  evidence,  beyond 
a  reasonable  donbt,  that  the  defendant 
started  from  Topeka  with  the  formed  plan 
ordeslgn  to  accomplish  theoffense  charged 
In  tbe  Information,  and  In  pursuance  ol 
such  plan  or  agreement  the  defendant 
started  from  Topeka  alone  orwitb  anoth- 
er, and  placed  the  obstruction  on  the  rail- 
road track  as  charged,  or  counseled,  nid- 
ed,  abetted,  or  advised  another  to  place 
tha  obstruction  on  tha  tnukolthenU* 
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foad.  Thtrteontb:  There  has  been  evi- 
dence offered  by  the  defendant  respecting 
bis  good  character  as  a  peaeeahle,  orderly, 
law-abiding  citisen,  and  such  evidence  la 
competent  and  proper  to  becoualdered  by 
the  Jury  in  connection  with  other  evidence 
in  tlie  case  in  determtiiing  the  guilt  or  In- 
nocenee  of  the  defendant  ol  the  matters 
charged  against  blra;  and  anch  evidence  1b 
particularly  important  for  the  defendant 
In  cases  where  there  may  be  a  doubt  as  to 
tfaegnllt,  and  in  all  such  cnsea  the  quetf- 
tion  of  character  sbuuld  resolve  such 
doabt,  what«ver  it  maybe,  iu  favor  of  the 
defendant:  bat  In  all  cases,  where  all  the 
evidence  clearly  shows  guilt  beyond  a  rea 
Bonable  donbt,  then  anch  former  good 
character  can  be  of  little  value. " 

Tbe  principal  objections  nrged  against 
the  foregoing  instriictlons  are  as  follows : 
First.  It  is  claimed  that  tlieseinstractlonn 
told  the  Jary,  In  effect,  that  it  the  obstrqc- 
tfon  was  placed  upon  the  railroad  track 
by  some  pei-son  other  than  the  defendant, 
and  tf  the  defendant  was  preeentand  "con- 
sented to"  the  same,  (see  eighth  Instruc- 
tion,) or  whether  be  was  present  or  ab- 
sent. If  the  same  was  "done  with  the  con* 
aent  of  the  defendant,"  (see  tenth  Instruc* 
tioD,)  "  ui  by  his  consent, "  (see  twelfth  In* 
etroctlun.)  beshuald  be  tnundgullty  of  the 
offense  charged  against  htm.  fiecood.  It 
Se  further  claimed  thattbe  twelfth  Instruc- 
tion, with  regard  tointoxicatlun.doesnot 
correctly  state  the  law.  Third.  It  is  also 
claimed  that  the  thirteenth  instruction, 
with  regard  to  good  character.  Is  erro- 
nenna.  We  shall  consider  these  matters  In 
tbelr  order. 

Evidence  was  Introduced  on  the  trial 
tending  to  prove,  among  others,  the  fol- 
lowing tacts:  Prior  to  Octolier  22. 1S»t8, 
the  defendant  believed  that  he  bad  a  griev- 
ance as  against  the  railroad  company. 
He  claimed  that  he  had  discovered  an  oh- 
struction  upon  the  railroad  traclt,  had  re- 
moved it,  had  reported  the  same  to  tlie 
railroad  eompany,  and  that  the  railroad 
company  had  never  offered  to  pay  him 
anything  therefor,  but  had  always  after- 
wards treated  Ulm  with  distrust  and  sus- 
picion: and  in  tact  the  company  had  so 
treated  him.  C.  H.  Thompson  and  George 
Hpenk  were  In  the  employment  of  the  rail- 
road eompany,  and,  among  other  things, 
it  was  their  duty  to  watch  the  actions  of 
tbt  defendan  t.  On  October  22, 1888,  Spenk 
Invited  the  defendant  to  eo  with  him  .  up 
tJbe  railroad  track  west  of  the  city  of  To- 
TMka.  The  defendant  consented.  Spenk 
purchased  a  bottle  of  whiskey  to  take 
along  with  them,  and  they  went.  But  be- 
fore going  Bpenk  informed  Thompson 
with  reKpect  to  tbelr  contemplated  trip, 
and  Thompson  then  determined  to  go  out 
that  wuy  too.  Thompson  then  applied  to 
the  Bherilt  of  tbe  county  to  detail  an  offi- 
cer to  go  along  with  him.  Thompson,  nnd 
the  t*heriH  selected  Albert  McLean,  a  depu- 
ty constable.  The  defendant  and  Spenk 
started  aoun  after  noouotthatday.  They 
rode  a  part  of  the  way  and  walked  the  re* 
lualnder.  They  traveled  until  tlieyarrived 
at  or  near  a  bridge  on  the  railroad  about 
four  miles  west  of  Tui>PkiL,  when  they  st>p- 
aruted.  Thompson  and  Mclean  traveled 
with  a  horse  and  buggy,  and  carried 
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with  them  arms  and  handcuIfB.  They 
probably  arrived  within  the  vicinity  of  the 
bridge  prior  to  the  arrival  of  the  defend- 
ant and  Spenk,  when  they  stopped.  Two 
colored  boys,  named  Dennis,  were  also 
Been  near  tbiir  bridge.  Thompson  threw 
a  railroad  tie  off  the  bridge,  but  as  to  who 
put  it  on  there  was  and  Is  no  direct  evi- 
dence. Very  soon  afterwards  Thompson, 
McLean,  and  the  defendant  came  together 
very  near  the  bridge,  and  Thompson  and 
McLean  arrested  the  defendant,  and  pat 
tbehandcoffs  on  blm.  What  became  ol 
Spenk  to  not  shown,  and  hedid  not  testi- 
fy in  the  case.  He  was  not  present  when 
tbe  arrest  was  made.  The  two  colored 
boys  were  still  near  the  bridge,  and  one 
of  them  teatitled  on  the  trial.  Thompson. 
McLean,  and  the  defendant  also  testified 
on  the  trial.  The  defendant  testified  that 
be  did  not  put  tbe  tie  on  the  railroad 
bridge  or  track,  and  that  he  did  not  know 
anything  about  it.  There  was  much  oth- 
er testimony,  but  It  Is  not  necessary,  for 
the  purposes  of  the  question  now  under 
consideration,  that  we  should  state  It. 
The  foregoing  instructions,  with  regard  to 
the  defendant's  consenting  to  the  tie  being 
placed  on  the  railroad  track,  were  evi- 
dently given  upon  the  hypothesis  that  tbe 
tie  may  have  been  piaeud  upon  the  rail- 
road track  by  Spenk.  and  that  tbe  defend- 
ant consented  thereto.  One  of  such  in- 
structions was  given  upon  the  hypothesis 
tuat  the  defendant  may  have  been  present 
when  the  tie  was  placed  upon  the  railroad 
track,  and  the  others  were  given  upon  the 
hypotheHls  that  he  may  have  been  present 
or  may  Imre  been  absent,  and  that  be 
would  bo  guilty  of  the  offense  charged 
against  him,  if  he  consented  thereto, 
whether  bd  was  present  or  absent.  The 
eighth  instruction  speaks  of  thedefendant 
as  being  guilty  11  he  was  present  and'^con* 
uented  to"  the  transaction.  The  tenth  In- 
struction uses  the  words,  "  or  that  Spenk 
placed  the  said  obstruction  on  the  rail- 
road as  charged  In  the  information,  with 
the  consent  of  the  defendant,  "witboutrel- 
erence  to  the  defendant's  presence  or  at>- 
sence;  and  the  Instruction  Is  also  to  the 
effect  that  the  defendant  should  be  found 
guilty  in  Biich  a  case,  "notwithstanding 
you  [the  Jury]  may  believe  that  Spenk 
was  in  the  era(>loy  of  tbe  railroad  compa* 
ny."  The  twelfth  Instruction  states  that 
Intoxication  "  would  not  constitute  a  de- 
fense of  the  offense  charged  in  the  Informa- 
tion, If  the  offense  was  committed  by  the 
defendant,  or  by  his  consent,  unless  the  de- 
fendant was  In  such  a  state  of  stupefac- 
tion as  to  be  unconscious  of  right  or 
wrong,"  and  tbe  consent  here  spoken  of  is 
without  r^erence  to  the  defendant's  pres- 
ence or  absence,  if,  however,  Spenk  act- 
ually committed  a  crime  by  placing  tie 
upon  the  railroad  track,  and  If  the  de- 
fendant had  knowledge  of  Spenk's  actions 
or  Intended  actions,  and  that  Spenk  in- 
tended to  commit  or  was  committing  a 
crime,  and  if  the  defendant  consented 
thereto,  by  any  word,  act)  sign,  or  mo- 
tion. In  such  an  intelligent  end  afHrmatlve 
manner  as  to glveencuuragementto Spenk 
to  commit  tlie  offense,  the  defendant 
would  also  be  guilty  equally  with  Spenk, 
whether  the  defendant  was  preaent  or 
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absent  at  the  time.  Two  queBtiona, 
anionf?  others,  are  involved  In  these  In- 
stroctluns:  First.  Did  Spenlc  commit  any- 
public  offentie?  Second.  Was  the  consent 
of  the  defendant,  ir  he  ever  ^ave  any  ron- 
Bent,  of  that  open  or  expresned  kind  as 
would  give  encouragement  to  Spenk  to 
commit  the  oRenne?  The  defendant's  tlie- 
ury,  as  expressed  by  his  counsel,  is  that 
Thompson  and  Spenk  were pseudo  detect- 
ives. In  the  employment  of  the  railroad 
company,  who  combined  to  lead  the  de- 
fendant Into  doing  somethlnff  that  would 
result  In  bis  belns  convicted  of  a  crime 
and  sent  to  the  penitentiary;  (hat  what 
they  did  was  done  as  employes  ol  the  rail- 
road company,  ostensibly  for  its  benefit, 
and  not  tor  Its  injury,  nor  for  the  Injury  of 
any  one  except  the  defendant;  that  It  was 
one  of  them,  Spenk,  who  i>]acei  the  tie  up- 
on the  railroad  track,  and  as  he  did  the 
same  as  an  employe  of  the  railroad  com- 
pany, which  made  the  act  virtually  that 
of  the  railroad  company,  no  offense  was 
committed,  either  with  or  without  the 
consent  of  the  defendant,  or  to  which  the 
defendant  could  consent;  and  the  defend- 
ant further  claims  that,  even  if  a  crime 
was  committed  by  Spenk,  Btlilthatthe  de< 
fendant  did  not  give  any  consent  thereto, 
by  any  word  or  act.  and  therefore  that  he 
could  not  be  frailty  of  committing  any  of- 
fense, even  If  he  at  the  time  knew  that 
Spenk  intended  to  commit  or  wascommlt- 
tlns  a  crime,  and  even  It  he  at  the  time 
mentally  consented  thereto.  If  Spenk  was 
actually  an  employe  of  the  railroad  com- 
pany, and  If  he  placed  such  tie  upon  the 
railroad  track  as  such  employe,  and  bad 
no  intention  whatever  of  dolus  anything 
to  injure  the  railroad  conipauy  or  its  pas- 
sengers or  freight,  and  expecting  such  tie 
soon  to  be  removed  from  the  railroad 
track.  Spenk  would  not  have  committed 
any  offense,  and  the  defendant,  byconsent- 
Ing  to  his  acts,  if  he  did  consent,  would 
only  have  been  coasentlngtoinuocentcon- 
dact.  A  railroad  company  certainly  has 
a  rigiit  to  place  an  obstruction  upon  its 
own  track,  where  no  wrong  is  intended  or 
could  reasonably  be  expected.  In  this 
state  onr  statutes  provide  that  "any  per- 
son who  counsels,  aids,  or  abets  In  the 
commiasloQ  of  any  oftoasemaybecbarged, 
tried,  and  convicted  In  the  same  manner 
as  If  he  were  a  principal."  Crim.  Code,  S 
116.  But  we  have  no  statute  that  makes 
the  consenting  to  a  thing,  which  is  inno- 
cent In  Itself,  an  offense,  although  the  per- 
son consenting  tbereto  may  have  believed 
the  thing  to  be  an  offense;  nor  have  we 
any  statute  making  the  consenting  to 
even  the  commission  of  a  crime  an  oOense, 
anless  the  consent  amounts  to  thecounsel- 
ing,  aiding,  or  abebting  in  the  commission 
of  such  crime.  Hence,  wfaere  a  thing  is 
not  an  uflense  at  all,  a  party  cannot  be 
guilty  of  committing  an  offense  by  merely 
consenting  thereto;  and,  even  where  the 
thing  Is  an  offense,  a  party  can  be  guilty 
of  cummltCing  an  offense  by  consenting 
thereto,  only  where  his  consent  Is  of  that 
afHrmatlve  and  expressed  character 
which  amounts  to  a  connscMnfr,  aiding, 
or  abetting  fn  the  commission  of  the  of- 
fense. "He  must  do  or  say  something 
showing  consent  to  the  felonious  purpose. 


and  must  contribute  to  its  execution.*  1 
Amer.  &  Eng.  Enc.  Law.  63,  64.  That  a 
person  consentini<  to  a  thing,  innocent  in 
itself,  does  not  thereby  commit  a  public 
offeuHe,  although  the  thing  may  at  the 
time  appear  to  him  to  be  a  public  offense, 
and  although  he  may  at  the  time  believe 
the  same  to  be  u  public  offense,  see  the  fol- 
lowing cases:  Allen  V.  State,  40  Ala  ;;34; 
Spelden  V.  State,  3  Tex.  App.  156;  Iteir-  v. 
Johnson, 1  Carr.  &  M.  218,  41  E.  C.L.  123; 
State  V.  Jausen,  22  Kan.  498,505,  et  seq. 
And  that  mental  consent  to  a  crime, 
where  no  expressed  consent  Is  given  by 
any  word  or  act,  does  not  make  the  per* 
son  consenting  guilty  of  any  offense,  see 
the  following  authorities:  Olem  v.State, 
S3  Ind.  418;  State  v.  Cox,  66  Mo.  29;  White 
v.  People,  81  111.333;  State  v.  Ulldreth,  9 
Ired.  440;  1  Whart.  CrIm.  Law,  $S  211, 
211a,  2i\d. 

In  the  case  of  Clem  v.  State,  supra,  the 
trial  court  Instructed  the  Jury,  among 
other  things,  as  follows:  "If  she  [tlie  de- 
fendant] was  present  at  the  time  and 
place  of  the  murder,  in  any  way  assisting, 
aiding,  encouraging,  or  contributing  to- 
wards the  murder,  she  would  be  guilty  as 
a  principal  In  the  crime;  so,  if  the  murder 
was  perpetrated  with  her  knowledge  and 
consent  or  connivance,  she  Is  a  principal. " 
Pages  4S0,  481.  Upon  this  insLructloo  the 
supreme  court  commented  as  follows: 
"Question  is  made  as  to  the  correctness 
of  the  last  clause  of  this  instruction. 
When  the  Jury  was  told  that  if  the  de- 
fendant 'was  presentat  the  tlmeand  place 
of  the  murder,  in  any  way  aaslBtlng,  aid- 
ing, encouraging,  or  contributing  to- 
wards the  murder,  she  would  be  guilty  as 
a  principal  in  the  crime,*  language  was 
employed  embracing  every  possible  case 
In  which  she  could  be  guilty  as  a  princi- 
pal in  the  second  degree.  The  definition 
given  was'  full  and  exhaustive.  Nothing 
could  be  added  to  It  without  error, 
though  It  might  properly  enough  be  Illus- 
trated and  explained,  that  the  Jury  might 
understand  fully  the  meaning  of  the  lan- 
guage employed,  and  how  to  apply  It  to 
the  tacts  of  the  case  on  trial.  This,  If 
done  correctly,  might  be  an  aid  to  the 
Jury,  and  would  be  entirely  unobjection- 
able." Page  481.  "Under  this  inatroc- 
tlon  the  Jury  would  understand  that  U 
they  believed  from  the  evidence  that  the 
prisoner  was  present  when  the  mui-der 
was  committed,  and  was  willing  or  de- 
sirous that  the  bloody  deed  should  be 
done,  they  must  Und  her  guilty,  though 
that  desire  had  been  kept  by  her  a  secret, 
and  was  entirely  unknown  to  blm  who 
inflicted  the  deudly  blow.  It  is  plainly  not 
the  law  that  one  can  be  guilty  of  murder 
without  overt  act,  who  by  neither  word 
nor  gesture  has  done  anything  to  contrib* 
ute  to  the  commission  of  the  homicide,  or 
to  assist,  enoonragd,  or  evince  approval 
of  It  at  or  before  the  fact,  and  of  whom 
It  only  appears  that  he  was  present  and 
knew  of  the  crime  and  mentally  approved 
it.  The  silent  thought,  however  wicked 
in  view  of  the  searcher  of  hearts,  is  not  a 
crime  against  our  laws,  but  is  left  by 
them  to  another  than  a  human  tribnnal." 
Page  432.  In  the  case  of  State  v.  Cos, 
snpra.  it  was  beld  that "  the  mere  mmtal 
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approvol  by  a  by-Btander  of  a  murder  [ 
cuuimitted  In  UIb  presence  dots  not  iiiuke 
him  an  accumpllce  in  the  marder. "  In  the 
case  of  White  r.  People,  sapra,  the  bu 
preme  court  of  IlIlnolB  OBed  tbe  follow- 
ing lan^utiKe:  "By  the  second  instruction 
the  jury  are  told  that  one  wbo  Btands  by 
when  n  crime  1b  committed  In  his  preBence 
by  another,  and  conBentB  to  tbe  perpetra^ 
tlon  ol  the  crime,  is  a  principal  In  the 
offense,  and  muHt  be  punished  as  such. 
The  law  is  that  one  who  'stands  by,  and 
aids,  abeta,  or  asBints  *  •  *  the  perpe- 
tration of  the  crime,*  la  an  acceeaory,  and 
*8hall  be  considered  as  principal,'  etc. 
Rev.  St.  1874.  p.  393.  §  274.  There  is  a 
plain  distinction  between  'consenting'  to 
acrlmeand  '  aiding,  nbettlnfc,  or  asalHtlnff ' 
In  Its  perpetration.  Aidtnff>  abetting,  or 
assisting  are  afllrmatlTe  In  thdr  charac- 
ter. (Consenting  may  bu  a  mere  negative 
acquiescence,  not  In  anyway  made  known 
at  the  time  to  the  principal  malefactor. 
Such  consenting,  though  Involving  moral 
tarpltade.doeB  not  come  up  to  the  mean- 
ing ul  the  worda  of  the  statute.  The 
words  of  the  statute  are  stronger  than 
those  of  the  Instruction. "  Page  337. 

It  Is  now  the  opinion  of  this  coort  that 
the  court  below  erred  in  Us  use  of  the 
worda  "consent"  and  "consented"  In  the 
foregoing  Instructions,  and  for  sucb  error 
its  judgment  must  be  reversed.  At  the 
time  of  uur  former  decision  in  this  case  we 
entertained  a  dltferent  opinion,  bnt  the 
argument  on  the  motion  for  a  rehearing 
has  convinced  us  that  we  were  in  error. 
The  words  "consent"  and  "consented** 
should  be  eliminated  irom  the  instruc- 
tions. 

The  question  with  reference  to  intoxtca-  , 
tlon  we  do  not  think,  under  the  evidence 
in  tbe  cEise,  requires  any  comment,  as  it 
does  not  apTwar  from  the  evidence  that 
tbe  defendant  was  Intoxicated  at  all  at 
the  time  when  the  tie  was  placed  upon 
tbe  railroad  track  or  at  tbe  time  when  It 
was  taken  oR. 

WItbrespectto  character,  the  thirteenth 
iiutractlon  of  the  court  below  Is  perhaps 
subject  to  criticism.  Evidence  In  criminal 
cases  of  tbe  good  character  of  tbe  defCTd- 
ant  may  be  introduced  for  the  purpose  of 
disproving  guilt,  and  if,  upon  the  whole  of 
tbe  evidence  Introduced,  including  that  of 
tbe  ffood  character  of  the  defendant,  the 
jury  entertain  a  reasonable  doubt  as  to 
tbe  defendant's  guilt,  he  should  t>e  ac- 
quitted. 8  Amer.  &  Eng.  Enc.  Law,  110, 
111.  Our  former  Judgment,  affirming  the 
Judgment  of  the  district  court,  will  be  set 
aside,  and  the  judgment  of  such  court 
will  be  reversed,  and  cause  remanded  foi 
a  new  trial.  All  the  Justices  concurring. 

(«  Kas.  2H}   

Stats  ex  nl.  Ksllogo.  Attorney  General, 

T.  Plthell. 

(Supreme  Court  of  Kaneaa.   April  11, 1891.) 

CODNTT  COHHISaiOSBRS  — El.IOIBU.rrT  — HOLDIxa 

Two  OrrtcBB. 

1.  Id  tills  state  a  person  holdiiiK  a  city  office 
cannot  bold  at  the  same  time  the  ofQce  of  county 
iXHDmissiODer. 

3.  The  evidence  In  this  ease  examined,  and 
held  to  show  that  the  defendant  was  holding  the 
ofttee  at  city  olerk  <tf  West  Plains,  a  olty  ol  the 


tiilrd  class,  at  the  time  he  qnahfled  and  entered 
upon  the  discharge  of  tbe  duties  of  the  office  of 
county  commlsBiouer  of  Heade  coontv. 

{SyUabug  by  the  Vourt.) 

Original  proceeding  In  quo  warranto. 

On  the  29th  day  of  April,  1890,  thefollow 
lug  petition,  omitting  caption,  was  file- 
In  this  court :  "  Now  comes  L.  B.  Kellogg, 
attorney  general  of  the  state  ol  Kansasi 
and  gives  the  court  to  understand  and  be 
informed  that  at  the  general  election  held 
November  6. 1889,  in  the  third  commlssioa- 
ers' district  In  and  for  thecounty  ofMeade, 
the  defendant.  C.  M.  Plymell,  was  a  candi- 
date for  the  ofllce  of  county  commissioner 
for  said  district,  and  received  a  majority 
of  tbe  votes  cast  In  said  district  for  said 
office;  and  upon  thecanvass  ufliiemtoms 
of  said  election  by  the  board  of  county 
commissioners  of  said  county,  sitting  as  n 
canvassing  board,  the  defendant,  Plymell. 
was  declared  to  have  been  elected  to  said 
office;  and  In  the  month  of  January,  1890, 
the  defendant  entered  upon  the  discharge 
of  the  duties  of  suid  office,  and  has  ever 
since  continued  to  exercise  the  duties  per- 
taining to  s^d  office,  and  Is  still  exercising 
the  powers,  duties,  and  privileges  apper- 
taining thereto.  The  attorney  general 
farther  gives  the  court  to  understand  and 
be  informed  that  at  the  time  said  election 
was  held,  at  the  time  said  canvass  was 
made,  and  at  the  time  the  defendant  en- 
tered upon  the  discharge  ol  the  dutiee  of 
said  office,  the  d^endant  was  ineligible  to 
be  elected  to  eald  office,  and  Is  Ineligible 
to  hold  thesame,for  thereasouthatat  the 
time  said  election  was  held,  and  at  tbe 
time  the  defendant  pretended  to  quality  as 
such  county  commissioner,  and  at  the 
time  he  pretended  to  enter  upon  the  dis- 
charge of  the  duties  of  Mid  office,  the  de- 
fendant was  the  duly  appointed  and  quali- 
fied city  clerk  ot  the  city  of  West  Plains, 
and  was  holding  aald  office,  and  perform- 
ing the  duties  thereof,  the  said  city  then 
and  there  being  duly  incorporated  as  a  city 
of  the  third  class,  under  and  by  vlrtneoftliV 
la  WBol  the  state  of  Kansas.  Whereloretbo 
said  attoraey  general  demands  Judgment 
agalnts  the  defendant,  C.  M.  Plymell.  that 
he  be  oneted  from  said  office,  and  that  the 
plaintiff  have  and  recover  ot  and  from  the 
defendant  its  costs  In  this  behalf  expended. 
L.  B.  Kellooo,  Attorney  General.  Wkbh 
&  Webu  and  F.  B.  Lindbav,  of  Counsel." 
On  the  11th  day  of  January,  1891,  the  de- 
fendant filed  the  following  answer,  omit- 
tlng  caption :  "  Forans  wer  to  the  petition 
ol  the  aald  plaintllf,defendantsays— J'^rst. 
Defendant  admits  that  at  the  general  elec- 
tion held  November  6,  1889,  in  the  third 
commissioners'  district  in  and  for  the 
county  of  Meade,  he  received  a  plurality  of 
the  votes  cast  in  said  district  tor  tbe  office 
of  county  commlssiozier.  and  further  ad- 
mits that  he  received  a  certificate  of  elec- 
tion as  said  commissioner  for  the  third 
district  ot  said  county,  and  further  admits 
that  be  enrered  npon  the  discharge  of  the 
duties  nt  said  office  In  the  month  of  Jan- 
uary. 189U,  and  has  ever  since  exercised, 
and  is  now  exercising,  tlie  powers,  duties, 
and  privileges  appertaining  to  said  office. 
Second.  And  said  defendant,  for  a  second 
defense  to  suid  petition,  says  that  at  tbe 
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time  of  the  general  dectl<m  In  Meade  coun- 
ty, Kansas,  beld  November  6.18%,  the  city 
m  West  FlaiDB  wae  pretending  to  hare 
been  organized  and  was  acting  as  a  duly- 
Incorporated  city  of  the  third  class,  but 
that  as  a  matter  of  tact  the  city  uf  West 
Plains  was  not  duly- Incorporated  aa  a 
slty  of  the  third  clasB.  And  aald  defend- 
ant further  admita  that  atthetlme  of  aald 
general  election  he  was  appointed  and 
acting  as  said  city  clerk  of  said  pretended 
city  ot  Weet  Plains,  Kansas,  and  had 
qualified  as  said  clerk  before  said  Plectlon; 
but  this  defendant  denies  that  at  the  time 
be  quullfled  as  county  commissioner,  and 
at  the  time  he  entered  upon  the  discharge 
of  the  dutlea  of  his  office  aa  said  commis- 
sioner, he  was  the  appointed  and  quatlfled 
city  clerk  of  said  pretended  city  of  Weat 
Plains.  And  this  defendant  furtber  says 
that  subsequent  to  said  election  held  In 
BBtd  county  on  the  6th  day  of  November, 
1SS9,  be  reslgued  the  office  of  city  clerk  of 
said  pretended  city  of  West  Plains,  Kan- 
Has,  at  an  open  meeting  of  the  mayor  and 
cooncU  of  said  pretended  city,  and  that 
bla  resignation  as  city  clerk  of  aald  pre- 
tended city  waa  then  and  there  duly  ac- 
cepted. And  said  defendant  further  says 
that  at  no  time  since  his  resignation,  and 
at  Its  acceptance,  which  occurred  on  or 
about  the  20tb  day  of  Norember.  1889,  was 
he  reappointed  to  the  aald  office  of  city 
clerk  of  aald  pretended  city.  Third.  And 
aald  defendant,  fur  a  third  ground  of  de- 
fense to  said  petition,  says  that  he  denies 
that  the  said  city  of  West  Plains,  Kansas, 
was  at  the  time  ot  said  general  election 
held  In  said  county  on  the  6th  day  of  No- 
vember,  1889,  or  at  any  time  subsequent 
thereto,  a  duly-Incorporated  clt;  of  the 
third  class  under  and  by  virtue  of  the  laws 
of  the  state  of  Kansas.  Fourth.  And  said 
defendant,  for  the  fourth  ground  of  defense 
to  said  petition,  says  that  he  denies  each 
and  every  other  allegation  In  said  petition 
not  hereinbefore  specifically  denied.  C.  M. 
Pltmell,  Defendant."  Subi^quently  the 
plaintiff  filed  a  reply  containing  ii  general 
denial  of  all  new  matter. 

Webb  &  Ltnda^,  for  pl^ntlff.  S&tnuel 
Lawrence  and  P.  L.  Soper,  for  defendant. 

HoBTON,  C.  J,,  {after  stHtinff  the  /beta 
aa  above.)  In  the  fall  of  1889.C.  M.  Plymeli 
became  a  candidate  for  the  office  of  coun- 
ty commissioner  of  the  third  district  for 
Meade  county,  while  he  waa  holding  the 
office  of  city  clerk  of  Weet  Plains,  a  city  ot 
that  coxmty  ot  the  third  class.  At  the  elec- 
tion on  the  6th  of  November,  1889.  he  was 
successful.  He  subsequently  qualified  and 
acted  as  county  commisMioner.  Para- 
graph 1022,  Gen.  St.  1889.  reads:  "No  per- 
Hons  holding  any  state,  county,  township, 
or  city  office,  or  any  employe,  officer,  or 
stock  In  older  In  any  railroad  In  which  the 
connty  owns  stock,  shall  be  eligible 
to  the  office  of  county  commissioner." 
This  action  was  brought  to  oust  Flymell 
from  his  office  as  commissioner.  It  iscon- 
tended  that  he  was  Ineligible  to  be  elected 
to  thia  office  while  holding  the  office  ot 
dty  clerk.  It  la  further  contended  tliat  he 
was  holding  the  office  of  eity  clerk  ot  West 
Plains  when  be  qualified  aa  county  com- 
mlaaloner,  on  the  Xth  day  of  Novembw, 


1889,  and  that  he  also  eontlnaed  to  hold 
the  office  ot  dty  clerk  after  be  entered  up- 
on the  discharge  of  bla  dutlea  aa  county 
commlsaloner  on  tbe  IStb  day  of  January, 

1890.  On  the  part  ot  the  defendant.  It  la 
admitted  that  be  was  the  daly  appointed 
and  acting  clerk  of  the  city  ot  West  Plains 
when  be  was  elected  to  the  office  ot  coun- 
ty commlwioner,  but  he  claims  that  Id  No- 
vember. 1889.  he  resigned  the  office  ot  city 
clerk,  and  did  not  hold  that  office  when  be 
qualified  aa  county  commiaBloner,  or  when 
he  entered  upon  tbe  discharge  of  hladatica 
as  such  officer. 

Whether  the  defendant  was  ineligible  to 
be  elected  to  the  office  ol  county  commta- 
sloner  while  holding  the  office  of  dty  dmk 
we  need  not  decide.  Ttaeanthoiltles  upon 
this  question  are  somewhat  confilcung. 
Ktate  V.  Clarke,  8  Ner.  570;  (.'arson  v.  lU- 
Pbetrldge,  16  Ind.  827;  State  v.  Murray, 
28  Wis.  96;  Searcy  v.  Grow.  15  Cal.  121; 
Brady  v.  Hone,  60  Mlsa.  626;  State  v. 
Fisher,  28  Vt.  714;  Prlvett  v.  Blckford.  26 
Kan.  62.  We  are  not  satisfied,  from  tbe 
evidence  introduced  upon  the  trial,  that 
Plymeli  resigned  his  office  aa  dty  clerk  la 
good  faith  before  the  18th  day  of  January, 
1890,  when  be  entered  upon  the  duties  ot 
the  office  of  coanty  commissioner.  He  tes- 
tified that  be  resigned  his  office  of  city  derk 
between  November  10  and  16. 1889.  Two 
members  of  the  city  coundl,  I.  E.  Smith 
and  James  Apple,  support  bis  evidence, 
and  testify  that  the  city  cooncU  accepted 
his  resignation.  Plymeli  admits,  how- 
ever, that  his  resignation  was  not  In  writ- 
ing, and  It  appears  that  no  record  thereof 
waa  kept  by  himself  or  the  dty  coundl,  and 
no  written  minute  can  be  found  In  the  re- 
corded proceedings  ot  the  dty  coundl 
showing  any  such  reslgoatton.  He  testi- 
fied, among  other  things,  as  follows: 
"Question.  Let  me  aak  yon,  Mr.  Plymetl, 
If  tbei-e  was  not  a  epeclal  meeting  of  the 
cItycoDncil  about  tbft  23d  day  of  April, 
1800,  at  which  you  tendered  yonr  resigna- 
tion as  city  clerk.  Answer.  I  think  there 
was.  Q.  Was  yon  cityderkat  that  time? 
A.  I  had  resigned  before,  but  It  had  not 
been  put  on  tbe  minutes  of  the  meeting; 
so  I  handed  In  my  resignation  In  writing 
about  that  time.  Q.  Who  were  tbe  dty 
council  at  that  time?  A.  I.  £.  Smith,  C. 
E.  Woolen,  O.  J.  Iioofborrow,  James  Ap- 
ple, and  Perry  Marker.  Q.  Who  was  the 
mayor?  A.  M.  S.  Parsons.  Q.  Wasyoar 
resignation  accepted  at  that  time  by  the 
council?  A.  It  was.  Q.  Did  you  perform 
any  duties  aa  city  clerk  of  West  Plains 
after  the  resignation  you  speak  of.  about 
November  10,  1889?  A.  After  I  first  re- 
signed, and  after  they  had  accepted  my 
resignation,  tbe  acting  mayor  told  me  to 
act  as  dty  clerk  and  do  tbe  work  until  they 
could  appoint  another."  On  February 
6,  1890,  Plymeli,  as  city  derk,  attested  the 
signature  of  W.  C.  Gould,  mayor,  to  an 
order  to  C.  S.  Rockey,  county  treasurer, 
in  favor  of  E.  M.  Mears,  the  city  treasurer 
of  West  Plains;  and  on  April  21, 1890,  as 
city  clerk,  he  attested  tbe  signature  of  M, 
S.  Parsons,  mayor,  to  an  order  ot  C.  8. 
Bockey,connty  trea8urer,ln  favor  of  B.M. 
Mears,  dty  treasurer  of  the  dty  of  West 
Plains.  R.  W.  Griggs  teatlfled  that  be  wsi 
tbecoonty  attorney  ot  Meada  county'  from 
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September.  1S88,  until  Januarv  9. 
That  on  April  23,  181)0.  he  wrote  to  Ply- 
mell  Inforuilni;  hini  tliut  he  was  tlleKally 
faoMing  the  office  uf  counCy  coinmfoelonfr; 
that  the  next  day  he  saw  him,  ana  he 
said,"!  resigned  the  ofllce  ol  city  clerk, 
and  filed  a  new  bond,"  or  that  he  would 
do  HO  shortly,  and  that  would  enable  Mm 
to  continue  In  offioi.  Mosea  Black  testified 
that  he  Is  the  register  uf  deeds  for  Meade 
county;  that  the  defendant  flied  bis  o0)- 
clal  bond  on  November  CT,  1889;  that  he 
filed  anotlier  bond  on  the  24th  day  of 
April,  1800;  and  that  he  filed  still  another 
bona  on  the  2d  day  of  May,  1890.  W.  C. 
Goald  testified  that  he  was  the  mayor  of 
Weet  Plains  from  April,  1880,  nntil  Febru- 
ary, 1890;  that  the  defendant  was  the  city 
clerk  from  the  spring  of  1R89  until  Febru- 
ary, 1880;  and  that  be  never  resigned,  or 
offered  to  resign,  bis  office  during  that 
time.  M.  S.  ParsoDs  testified  that  he  is 
thetuayorof  We«t  Plains;  that  Plymell 
was  the  city  clerk  up  to  April,  1890. 
Henry  B.  Stone  testified  thac  he  was  a 
councilman  of  the  city  of  West  Plains  from 
April.  1889.  until  January,  1890,  and  that 
Plymell  was  the  city  clerk  and  discharged 
the  duties  thereof  during  thHttlme.  After 
his  pretended  resignation,  lu  November, 
1888,  of  the  offieeot  city  clerk,  Plymell  con- 
tinaetl  to  hold  the  ofBce  of  ^ty  clerk,  and 
continued  to  act  aa  such  officer,  for  serer- 
al  montna  after  be  entered  upon  the  dis- 
charge of  the  duties  of  blB  office  of  county 
commissioner.  This  Is  not  permitted.  A 
person  holding  a  city  office  cannot  at  the 
same  tim«  hold  tne  ottice  of  county  com- 
missioner. Rogers  T.  Klonaker,  32  Kan. 
191.  4  Pac.  Rep.  138;  poragruph  1622,  Gen. 
St.  im  Plymell  violated  the  statute  In 
attempting  to  qualify  and  hold  the  office 
of  county  commissioner  for  several  months 
while  he  was  stlli  city  clerk.  The  prayer 
of  the  petition  will  be  granted,  with  costs. 
All  the  Jastlceii  concurring. 


Statb  v.  Clare. 
(Supreme  Court  ofKamat.  April  11, 1801.) 
False  Peetbnses— Etidbscb. 
In  a  prosecution  for  obtaininK  money  ander 
false  pretenses,  it  is  Qccessory  for  the  state  to 
prove  the  iotent  to  defraud,  the  false  pretenses 
made  with  the  intent,  and  the  fraud  thereby  ac- 
compLlsbed  mu«t  be  showo,  to  warrant  a  con- 
viction, 

iSyUabu*  by  Oreen,  C.) 

Commissioners*  decision.  Appeal  from 
district  court,  Wyandotte  county;  O.L,. 
MiLLEB,  Judge. 

A.  H.  Case,  Andersou  &  Llttlck,  and 
Ellis  Lewis,  tor  appellant.  L.  B.  Kei- 
logx,  Atty.  Gen.,  and  WinSeld  Freeman, 
for  the  State. 

Gdren,  C.  The  defendant  In  this  case 
was  convicted  in  the  district  conrt  of  AVy- 
andotte  county  of  obtaining  money  under 
false  pretenses.  It  was  charged  in  the  in- 
formation that  he  obtained  the  sum  of 
$.'1,000  from  the  Stock-Yards  Bank  at 
Kansas  City,  Kan.,  by  falsely  represent- 
ing to  the  agent  of  the  bank  that  he  was 
the  owner  of  143  head  of  native  Missouri 
lour-year-old  steers,  and  had  good  right 
T.26F.no.7— 31 


to  u.ortgage  the  same.  The  erldencefor 
the  state  disclosed  the  fact  that  the  de- 
fendant was  indebted  to  the  firm  of  Irwin, 
Allen  Jk  Co.,  of  Kansas  City,  in  the  sum  of 
$3,100  at  the  time  the  money  was  charged 
to  have  been  obtained.  To  procure  the 
loan  of  $.5,(S00,  the  defendant  gave  a  chat- 
tel mortgage  upon  the  143  head  ofateers 
and  some  other  stock,  and  also  famished 
as  indorsers  npon  the  note  which  he  exe- 
cuted Irwin,  Allen  &  Co.  and  W.  H.  Conk- 
lin.  Out  of  the  loan  thus  procured  the  de- 
fendant paid  Irwin,  Allen  &  Co.  the 
amount  due  them,  and  received  from  the 
bank  three  cashier's  checks  for  the  balam» 
of  the  95,(MHI.  Some  six  weeks  after  the 
mortgage  was  glven,lt  was  disclosed  that 
the  defendant  did  not  have  alt  of  the  cat- 
ttehe  bad  included  in  the  mortgage,  and  the 
bank  took  possession  of  the  stock  d&- 
scrined  in  the  mortgage  which  could  be 
found,  and  sold  the  same,  realizing  there- 
from the  sum  of  93,969,  leaving  a  balance 
of  $1,881  upon  the  note  given  for  the  debt, 
and  interest.  The  evidence  upon  the  part 
of  the  state  and  defense  showed  that  tbe 
indorsers  npon  this  note  were  good,  and 
the  balance  could  have  been  collected  If 
suit  had  been  instituted ;  but  no  effort 
was  made  before  the  filing  of  the  informa- 
tion in  this  case  to  collect  tbeamount  due, 
except  some  conferences  over  tbe  matter, 
and  personal  requests  to  pay  the  balance 
due.  It  seems  to  have  been  conceded  that 
Irwin,  Allen  &  Co.  and  W.  H.  Oonklin 
were  financially  responsible.  Can  It  be 
said,  under  this  state  of  facts,  that  an  of- 
fense, under  the  statute,  for  obtaining 
money  or  property  from  the  bank  by  false 
pretenses  has  been  made  out? 

To  consUtatu  the  offense  charged  in  the 
information,  under  section  94  of  thecrtmes 
act,  four  elements  must  concur,  which 
should  be  averred  and  proved  :  (1)  There 
must  be  an  Intent  to  defraud;  (2)  there 
muse  be  an  actual  fraud  committed;  (8) 
false  pretenses  mtisthave  been  used  tor  tbe 
purpose  of  perpetrating  thefraud ;  and  (41 
the  fraud  must  be  uecompltshed  by  means 
of  the  false  pretenses  made  use  of  for  the 
purpose,  viz.,  they  must  be  the  cause,  in 
whole  orln  part,  which  induced  the  owner 
to  part  with  bis  property.  State  v. 
Mathews.  44  Kan.  — ,  25  Pac.  Rep.  36; 
Com.  V.  Drew,  19  Pick.  179:  People  v.  Jor- 
dan, 66  Cal.  10,  4  Pac.  Rep.  773;  2  Bish. 
Crira.  Proc.  %  168;  People  v.  Wakely,  62 
Mich.  297.  28  N.  W.  Rep.  871.  Tested  by 
the  above  rules,  which  seem  to  be  sup- 
ported by  reasifm  and  authority,  It  must 
uppeur  that  some  one  has  been  defrauded, 
to  insure  a  conviction.  This  one  element 
is  essential.  Can  It  be  said  that  the  Stock- 
Tards  Bank  baa  actually  been  defrauded 
by  the  defendant,  when  it  holds  a  note 
Upon  which  there  Is  a  balance  of  less  than 
$2,000,  and  the  indorsers  thereon  are  solv- 
ent, and  no  steps  are  taken  to  enforce  the 
collection  ?  Tbe  languuee  of  the  court  in 
the  case  of  People  v.  Wakely,  supra.  Is: 
"But  it  does  not  amount  In  law  to  a  falSH 

f)re reuse  unless  made  with  a  fraudulent 
ntent,  and  tbe  person  parting  with  the 
property  is  actually  defrauded. '  Was  the 
Stock-Yards  Bank  accnally  defrauded? 
What  right  was  it  deprived  of  In  the  busi- 
ness transaction  ?  It  had  parted  with  Its 
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money,  but  It  held  a  note  wblch  wae  con- 
ceiled  to  he  good,  aside  from  the  eecurity 
given  by  tbe  defendant ;  and  we  tail  to  see 
In  what  way  It  was  injured.  If  It  was  not 
defrauded,  this  esBeatial  liifii^redlHiit  of  the 
crinje  charged  was  lacking,  and,  unless 
evidence  can  be  produced  to  show  that 
the  bank  was  actually  defrauded,  tlie  de- 
fendant sbonld  be  discharged.  It  in  rec- 
ommended that  tbe  judgment  of  tbe  court 
below  be  reversed. 

Per  Curiam.  It  is  bo  ordered;  allthejDB- 
tices  concurring. 

(«  Kan.  738) 

FiBBT  Nat.  Bank  of  Leoti  v.  Fibhkb* 
Treasurer,  et  al. 

(Supreme  Court  of  Kamms.  April  11,  ISQl.^ 
Taxatiox  of  IfATioyAL  Basks  —  DaDCOTioNS  to 

STOCKBObDEfia. 

1.  The  assessment  of  the  entire  capital  stock 
of  a  national  bunk  "  In  solldo"  against  the  bank 
ItseU  is  invalid. 

3.  The  only  wav  that  the  capital  stock  of  a 
national  bank  can  be  reacbed  is  by  the  assess- 
ment of  the  shares  of  the  different  or  individual 
stookholders.  Under  the  statute  of  tbis  state,  the 
bimk  may  pay  the  tax  assessed  upon  the  shares 
of  its  different  stockholders,  and  it  will  have  a  lien 
thereon  when  it  pays  such  tax  until  the  same  Iti  sat- 
isfied ;  but  if,  from  any  cause,  the  tax  levied  ui)on 
the  different  stocliholdcrs  is  not  paid  by  the  bank, 
the  property  of  tbe  individual  stockholdent  will 
be  liable  therefw. 

8.  Tbe  individual  stockholders  of  a  natimal 
OBnk  are  allowed  the  aame  deductions  from  the 
assessment  against  them  upou  their  shares  of 
stock  as  other  tax-payers  in  tbe  state,  owning 
raoneycd  capital,  are  allowed ;  but,  of  course,  no 
■loubie  deduction  or  exemption  can  be  allowed  to 
any  stockholder. 
{SyllcLbm  by  the  Court.) 

Error  from  district  court,  Wichita  coun- 
ty;  V.  H.  Okinstead,  Judge. 

J.  S.  Newby  and  E.  C.  Little,  for  plaiu- 
tlH  In  error.  W.  B.  Washington,  for  de- 
fendant in  error. 

HoRTOx,  C.  J.  The  First  National  Bank 
of  Leoti  commenced  thiu  action  to  remrain 
the  colleRtion  of  certain  taxes  assessed 
against  it.  An  order  temporarily  rentrnin- 
Ing  the  treasurer  and  sberiff  fi*om  levying 
and  collecting  the  same  from  the  property 
of  tbe  bank  was  granted.  Thedefendants 
demurred  to  tbe  plaintiff's  petition  upon 
tbe  ground  that  tbere  was  a  defx-t  of  par- 
tics  defendant,  that  the  petition  did  not 
state  facts  sufficient  to  grant  tbe  relief 
prayed  for,  and  that  It  did  not  state  a 
cause  of  action  against  tbe  defendants. 
The  court  sustained  the  demurrer,  and 
dissolved  the restrainlns order.  Tbe  plain- 
tiff excepted,  and  brings  the  case  here. 
The  petition  alleges  that  the  plaintiff  Is. 
and  was  at  all  times  nientioued,  a  nation- 
al bank:  that  E.  W.  Fisher  and  John  H. 
Edwards  are  treasurer  and  sheriff,  respect- 
ively, of  Wlcblta  coonty ;  that  on  May  10, 
18t)0,  the  treasurer  issued  a  tax-warrant 
against  the  plaintiff  for  $1,569.14  to  the 
sheriff,  and  that  the  whole  amount  there- 
of was  erroneously,  wrongfully,  and  Ille- 
gally assessed  against  plaintiff.  The 
petition  further  states  that  on  the  22d  of 
March.  IS89,  the  township  assessor  took 
a  statement  of  tbe  amount  of  property 
held  by  the  bank,  and  a  statement  of  tbe 


amount  of  stock  of  the  bank,  aa  the  per- 
sonal property  of  the  bank,  and  so  as- 
sessed it,  "Jn  solldo,"  without  notifying 
thestockholders,  and  without  giving  them 
opportunity  to  claim  exemptions.  The 
petition  further  alleges  that  in  January, 
1890.  the  board  of  county  commisBloners, 
having  demanded  and  received  from  the 
president  of  tbe  bank  a  list  of  stockhold- 
ers, with  theamount  of  stock  held  by  each 
ou  March  1. 18SR,  and  of  surplus,  undivided 
profits,  and  realestate.lncreased  the  bank 
assessment  on  tlie  stock,  which  had  once 
before  been  nssesssed,  so  that  $700.84  were 
added  to  the  amount  of  the  tax,  and  that 
this  was  done  without  giving  any  notice 
On  the  Btockliolders,  and  that  the  assesB- 
ment  against  the  property  was  made  as 
before,  "  In  aolldo, "  and  as  the  property  of 
the  bank. 

It  Is  contended  that  the  method  of  the 
officers  In  assessing  and  attempting  to  col- 
lect the  taxes  complained  of  Is  contrary  to 
section  5219  of  the  United  States  Revised 
Statutes,  and  also  contrary  to  various 
sections  of  chapter  107,  Gen.  St.  18S9,  pro- 
viding for  the  assessment  and  collection 
of  taxes.  Said  section  5219  reads:  "Noth- 
ing herein  stiall  prevent  all  the  shares  In 
any  asBt>clatIon  from  being  Included  iu  tbe 
valuation  of  tbe  personal  property  of  tbe 
owner  or  holder  of  such  shares,  in  assess- 
ing taxes  imposed  by  authority  of  tbe 
state  within  which  tbe  association  is  lo- 
cated; but  the  legislature  of  each  state 
may  determine  and  direct  tbe  manner  and 
place  of  taxing  all  of  the  shares  of  national 
banking  associations  located  within  tbe 
state,  subject  only  to  two  restrictions.— 
that  the  taxallun  shall  not  be  at  a  great- 
er rate  than  Is  assessed  upon  any  other 
moneyed  capital  In  the  bands  of  Individ* 
ual  citizens  of  such  state,  and  that  the 
shan's  of  any  national  banking  associa- 
tion owned  by  non-refidents  of  any  state 
shall  be  taxed  in  the  city  or  town  where 
the  bank  la  located,  and  not  elsewhere. 
Nothing  herein  shall  be  construed  to  ex- 
empt the  real  property  of  associations 
from  either  state,  county,  or  municipal 
taxes  to  the  same  extent,  according  to  Its 
value,  as  other  real  property  is  taxed." 
Paragraph  6868,  Gen.  St.  18»9.  being  sec- 
tion 32,  art.  6,  of  the  act  relating  to  the 
assessment  and  collection  of  taxes,  pro- 
vides that  "stockholders  in  banks  and 
banking  associations  organised  under  the 
laws  of  this  state  or  the  Pnlted  StnteR 
shall  be  assessed  and  taxed  on  the  true 
value  of  their  shares  of  stock  in  tbe  city 
or  township  where  such  bank  or  banking 
association  Is  located;  and  the  preuldeut, 
cashier,  or  other  managing  officer  thereof, 
shall,  under  oath,  return  to  the  assessor, 
on  demand,  a  list  of  the  names  of  the 
stockholders,  and  the  amount  and  value 
of  stock  held  by  each,  together  with  the 
value  of  any  undivided  proOts  or  surplus; 
a«d  said  bank  or  banking  asfloclution 
shall  pay  the  tax  assessed  upon  said  stock 
and  undivided  profits  orsurplus,  and  shall 
have  lien  thereon  until  the  same  Is  satis- 
fied :  provided,  that  if,  from  any  cause,  the 
taxes  levied  upon  tbe  stock  of  any  bank- 
ing association  shall  not  be  paid  by  said 
association,  tbe  property  of  the  individual 
stockholders  shall  be  held  liable  thertfor: 
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provided,  further,  that  It  any  portion  ol 
the  capital  stock  of  any  bank  or  banking 
asaoclationshal)  be  Invested  iu  real  estate, 
and  The  bank  shall  hold  a  title  In  fee-sim- 
ple thereto,  the  asaeased  value  of  said  real 
estate  shall  be  deducted  from  the  orl^rlnul 
assespment  of  the  paid-op  capital  stock  of 
ttald  bank  or  banking  association,  and 
Knid  real  estate  shall  be  assessed  as  other 
lanils  or  lots:  and  provided,  further,  that 
banking;  stock  or  capital  shall  not  be  as- 
sessod  at  any  higher  ratethan  other  prop- 
erty." It  has  been  many  times  held  by  the 
Bopreme  court  of  the  United  States  that 
the  authority  of  the  states  to  tax  the 
Hhares  of  national  bank  stock  is  derived 
wholly  from  the  act  of  congress,  and  that 
without  the  consent  of  congress  these 
bank-stock  shares  could  not  be  taxed  by 
state  anthnrlties  at  all.  McCulioch  v. 
Maryland,  4  Wheat.  316;  Osborn  t.  Bank, 
9  Wheat.  788;  Weston  v.  Charleston, 2  Pet. 
449;  People  v.  Weaver,  100  U.  S.  539-543. 
The  statute  of  the  state  may  determine 
and  direct  the  manner  and  place  of  taxing 
all  shares  of  national  bank  associations 
located  within  the  state,8ubjcct, however, 
to  the  restrictions  of  section  5219,  Rev,  St. 
U.  S.,  under  the  state  statute,  which  is  in 
accord  with  the  United  States  statute. 
Authority  Is  grtven  to  tax  theshares  of  na- 
tional banks  as  part  of  the  taxable  estates 
of  the  owners  of  the  shares,  but  In  levying 
these  taxes  the  state  is  prohibited  from 
assessing  them  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  In 
ttie  hands  of  other  Individual  tax-payers. 
The  tax  so  authorized  by  congress  "is  a 
several  tax  upon  the  shares  of  each  indi- 
vidual fltockholder  or  shareholder,  as  dis- 
tinguished from  a  lumping  tax,  or  a  tax 
'in  BoUdo,'  upon  thebankltself."  Bank  v. 
nty  of  Richmond,  89  Fed.  Rep.  309;  Bank 
V.  City  ol  Rk-hmond,  42  Fed.  Rep.  877. 
The  shares  of  national  banks  must  be  as- 
sesaetl  for  taxation  as  the  property  of  the 
Indfvldaat  stockholders  or  shareholders, 
respectively.  Hershlre  v.  Bank,  35  Towa, 
:,72.  Under  the  statute  of  our  state,  and 
according  to  general  practice  In  other 
states,  the  national  banks  pay  the  taxes 
thus  assessed  forthelodlvidual  stockhold- 
ers; but  the  tax  cannot  he  a  lumping  tax, 
or  a  tax  "/a  solido,"  upon  the  bank  only. 
Bradley  v.  People.  4  Wall.  459;  Bank  v. 
Cum.,  9  Wall.  853. 

It  Is  conceded  In  this  case  that  the  assess- 
ment of  the  22d  of  March,  1889,  was  and  is 
void.  The  second  assessment,  according 
to  the  allegations  of  the  petition,  was  a 
lumping  tax,  or  a  tax  "in  sol  Id  u,'' upon 
the  capital  stock  of  the  national  bank, 
and  not  upon  Ibn  shares,  or  upon  the  indi- 
vidual owners  of  the  shares.  The  assess- 
ment of  the  entire  stock  of  the  bank  "in 
Holido"  against  the  bank  was  invalid. 
Drumhond,  .1.,  said,  in  Collins  v.  Chicago, 
4  Bi88.  472,  that  "the  capital  stock  of  the 
national  bank,  as  such,  cannot  be  assessed 
under  state  authority.  The  only  way 
that  such  a  stock  can  be  reached  Is  to  as- 
sess the  shares  of  thedltferentstockholders 
In  the  same  manner  that  assessments  are 
made  In  other  cases  against  property 
owned  by  the  citizens  and  Inhabitants  of 
the  state."  Bank  v.  BrlttOD.105U.  S.  322; 
Boll.  Banks,  215-221.  It  was  said  in  Van 


Allen  V.  Assessors,  3  Wall.  596,  that  "In 
most  of  the  states,  If  not  In  all,  the  per- 
sonal property  of  all  individuals  and  cor- 
porations is  listed,  valued,  and  assessed 
by  public  officers  under  leglslativeautborl- 
ty.  The  first  proviso  of  Rev.  St.  U.  S.  § 
5219,  simply  requires  that  the  shares  of  In- 
dividuals In  national  banking  associations 
shall  be  included  in  this  valuation  and  as- 
sessment; and,  inasmuch  as  personal 
property  ol  different  descriptions  Is  often 
valued  and  assessed  by  different  rules,  It 
further  requires  that  it  shall  not  be  so  In- 
cluded at  a  greater  rate  than  Is  assessed 
upon  other  moneyed  capital  in  the  bands 
of  citizens.  •  •  •  Now,  by  taxation  In 
common  we  understand  taxation  by  a 
common  rule  and  in  equal  degrees.  To 
tax  the  shares  of  citizens  in  these  associa- 
tions by  other  rules,  or  In  greater  de- 
grees, than  other  like  property,  would  as 
effectually  retard,  impede,  burden,  and  con- 
trol the  operation  of  tfaenatlonal  currency 
act  as  to  tax  the  associations  themselves 
or  their  lawful  operations,  and  would  be 
clearly  unwarranted  by  the  constitution.  ** 
The  individual  stockholders  of  a  national 
bank  are  allowed  the  same  deductions 
from  the  amount  assessed  against  them 
upon  their  shares  of  stock  as  other  tax- 
payers In  the  state,  owning  moneyed  capi- 
tal, are  allowetl.  But,  of  course,  no  double 
deduction  or  exemption  can  be  allowed  to 
any  stockholder.  Whltbeck  v.  Bank,  8 
Sup.  Ct.  Rep.  1121;  Wassouv.Bank.dnd.) 
8.  N.  E.  Rep.  97.  Therefore  the  second  as- 
sessment against  the  bank  was  void;  and 
as  both  assesBinenta  were  void,  the  otflcers 
of  Wichita  county  had  no  right  to  issue  a 
warrant  for  their  collection,  or  for  the  col- 
lection of  any  part  ol  the  same.  It  Is 
urged,  however,  that  the  bank  most  pay, 
or  oKer  to  pay,  any  part  uf  the  tax  law- 
fully or}ustly  due,  before  It  can  obtain  the 
relief  prayed  for.  According  to  the  allega- 
tions of  the  petition,  however,  there  is  no 
part  of  the  tax  lawfully  or  Justly  due.  The 
Judgment  of  the  districik  court  will  be  re- 
versed, and  cause  remanded  lor  further 
proceedings  in  accordance  with  the  views 
herein  expressed. 

  (4S  Kan.  731) 

State  ei  rel.  v.  Board  op  County  Com- 
missioners or  WABAtJNSEE  COUNTV. 

(Supreme  Court  of  Kansas.  April  11, 189L) 

COXSTITDnONAL  LaW— TlTLB  OV  AOT— RBPAU  OT 

Bridobs. 

Boss.  Laws  Kan.  1889,  c.  98,  entitled  "An 
act  authorizing  the  uounty  commissioners  of 
Wabaunsee  county  to  appropriate  money,  "etc., 
provides:  "The  county  commissioners  of  Wabaun- 
see county  are  hereby  authcnrised  and  empowered, 
and  it  is  made  their  duty,  to  appropriate  such 
sum  of  money  as  may  be  necessary  to  keep  In  re- 
pair" a  certain  bridira.  Held,  that  the  words, 
"it  is  hereby  made  their  duty,  "  being  broader 
than  the  title,  must,  to  sustain  the  constitution- 
ality of  tbe  act,  be  regarded  as  nugatory;  that  it 
was  discretionary  with  tbe  commissiooers  to 
make  repairs,  ana  they  could  not  be  compelled 
to  do  so  by  mandamus. 

Original  proceeding  in  mundamas. 

L.  li.  Kellogg.  Atty.  Gen.,  and  J.  r.  Peffer, 
for  plaintiff.  Hazen  &  Jsenbart  and  J.  B. 
Barnes,  lor  defendant. 

Per  Curiam.  The  question  in  this  case 
comes  up  on  a  motion  filed  by  plaintiff  for 
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jad^PDt  OD  the  pleadings,  and  tber^ore 
tbe  only  qaestlon  for  thlK  court  to  decide 
1b  whetlier  the  iietitlon  and  auHwer  entitle 
the  plaintiff  to  the  relief  Bought.  Thin  de- 
pends apfjnthe  couatructlon  of  chapter  98, 
Seas.  L>a  WB  ISSd.  The  title  ol  this  act  is, 
"An  act  authorizing  the  county  commla- 
sonem  of  Wabaunsee  county  to  appropri- 
ate money,"  etc.  The  act  itself  contains 
this  language:  "The  county  commlsBlon- 
ers  of  Wabaunsee  county  are  hereby  au- 
thorized and  empowered,  and  it  la  hereby 
made  their  duty,  to  appropriate  such  sum 
of  money  aB  may  be  necessary  to  keep  in 
repair,"  etc.  The  words  "it  Is  hereby 
made  tbelr  duty, "  If  ^ren  full  force,  are 
broader  than  tbe  title.  To  sustain  the 
constitutionality  of  the  act.  these  words 
must  be  regarded  as  nugatory,  and  the 
act  must  be  construed  as  merely  authoriz- 
ing the  county  commissioners  at  their  dis- 
cretion to  repair  the  bridge.  Under  this 
construction  of  the  act,  the  county  com- 
mlasluners  cannot  be  compelled  by  maii- 
damua  tomakeany  repairs.  Town  of  Cau- 
trll  V.  Solner.  59  Iowa.  26.12  N.  W.  Rep.  753 ; 
City  of  Emporia  v.  Volmer,  12  Kan.  6a0; 
Stebbins  v.  Mayer,  38  Kan.  673.  16  Pac. 
Xlep.745.  The  peremptory  writ  will  be  de- 
nied. 

iM  Kan.  64} 

ScHOOL-DiBT.  No.  2  IS  Wabatjnsbe  Codnty 
V.  BoYER  et  ai. 

(Supreme  Court  of  Kansag.   April  11,  1801.) 

Acnos  OS  Contract — Amendment  of  Pleading 

— QUANTCM  MeBDIT— EVIDESCK. 

1.  The  plaluttfT,  who  alleges  the  constmction 
of  a  huildlDg  under  a  written  contract  with  the 
defendant,  and  who  asks  a  recovery  of  the  con- 
tract price,  may  subsequently  amend  the  peti- 
tion 80  as  to  claim  the  actual  value  of  the  mate- 
rials furnished  and  the  work  performed  upon  such 
terms  as  the  court  may  deem  Just. 

3.  Where  thn  building  is  erected  upon  and 
becomes  apart  of  the  realty  of  the  defendant,  and, 
althouK'h  defective  in  some  respects,  is  of  real 
and  substantial  value  to  the  defendant  for  tbe 
purposes  intended,  the  plaintiff  mayrecover  from 
the  defendant  what  the  building  is  reasonably 
worth  to  him. 

8.  'llie  testimony  in  the  case  foond  to  besnfK- 
oient  to  sustain  the  overruling  of  a  demurrer  to 
plalntifl's  evidence. 

(SuUoLua  by  the  Court.) 

Error  from  district  court,  Wabaunsee 
county:  William  Thouhbon.  Judge. 

J.  F.  Peffer,  for  plaintiff  In  error.  George 
6.  Comell,  fur  defendants  In  error. 

Johnston,  J.  This  was  an  action 
brought  by  Boyer  &  Boyer  to  recover 
Jl,030  for  furnishing  material  and  con- 
Btructing  a  Bchuol-bouse  In  school-district 
lio.  2  In  Wabaunsee  county,  and  to  fore- 
close a  mechanic's  Hen  which  they  had 
filed  against  the  school  district  and  build- 
ing. They  alleged  In  tlieir  petition,  as  a 
first  cause  of  action,  that  on  or  about  the 
aOth  day  of  July,  1SS9,  they  entered  into  a 
written  contract  with  the  Hchool-distrlct 
board  to  furnish  material  and  erect  for 
the  school-district  a  sciutol-huuse,  and 
that  soon  after  the  mnking  of  the  con- 
tract they  commenced  the  work,  which 
was  completed  on  October  7, 18Si).  They 
state  that  they  performed  all  tbe  condi- 


tions (rf  tbe  contract  on  tbelr  part,  but 
that  tbe  Mbool-dlatrlet  bad  failed  and  re- 
foHed  to  pay  them  the  contract  price,  or 
any  part  thereof.  It  Is  further  alleged 
that  they  duly  perfected  the  mecbanlc'a 
lien  to  which  they  were  entitled,  and  they 
asked  for  a  foreclosure  of  tbe  snme.  Asa 
second  cause  of  action  It  was  alleged  that 
before  tbe  signing  of  tbe  written  contract 
set  out  In  tbe  first  count  of  tbe  petition 
they  had  entered  Into  an  oral  contract 
with  the  scbool-districttoerect  tbescliool- 
bouse  In  the  manner  and  upon  tbe  terms 
set  out  in  the  written  contract,  which 
oral  cf>ntract  was  not  reduced  to  writing 
untilJulySl.  1S8».  and  that,  prior  to  tbe 
signing  of  tbe  written  contract,  work 
hud  been  commenced,  and  tbe  foundation 
of  tbe  building  nearly  completed,  and  that 
they  were  permitted  by  the  school-district 
to  carry  on  the  building  to  completion, 
and  that  the  material  furnished  and  tbe 
work  and  labor  performed  tor  and  upon 
tbe  building  were  worth  the  sum  of  fl.O^. 
no  part  of  whleb  bad  been  paid.  The  de- 
fense of  tbe  district  was  a  non-perform- 
ance of  the  conditions  of  the  contract  by 
the  defendants  in  error.  Tbe  case  was 
tried  by  tjie  court  without  a  Jury,  and, 
after  the  evidence  of  the  Boyer  brothers 
had  been  introduced,  a  demurrer  to  the 
evidence  upon  each  count  ol  the  petition 
was  filed  by  the  achool-dlstrlct,  and  tbe 
court  sustained  tbedemurreras  totbefirst 
CO  not.  and  overruled  It  as  to  tbe  second 
count.  After  bearing  the  evidence  of  all 
the  parties,  tbe  court  Bubsequently  ren- 
dered Judgment  against  tbe  district  for 
j^739.95.  together  with  interest  and  costs. 
Two  grounds  of  error  are  assigned  for  a 
reversal :  First,  that  the  court  emO  in 
permitting  the  Boyer  brothers  to  amend 
their  petition  during  the  progress  of  tbe 
trial  by  setting  up  tbe  second  count, 
which  has  been  referred  to,  and  which 
seems  to  have  been  pleaded  with  a  view 
of  recovering  the  value  of  the  materials 
furnished  and  tbe  labor  performed  in  case 
tbe  court  should  bold  that  the  work  bad 
not  been  done  In  tbe  exact  manner  Btlp< 
niated  In  the  contract,  and  that  tb^  were 
nut  entitled  to  recover  the  price  agreed  on 
In  the  contract.  A  reading  of  tbe  record 
satiabea  ua  that  no  lujuatice  was  done  In 
this  reapect.  Great  latitude  is  given  to 
the  court  in  the  matterof  amending  plead- 
IngB,  and  It  does  not  appear  by  the  record 
that  the  defendant  below  asked  for  a  con- 
tinuance, or  suffered  any  pr^udlce  by  rea- 
son of  the  amendment.  Tbe  plaintiffs  be* 
low  were  seeking  a  recovery  for  the  build- 
ing of  the  school-house,  and  an  amend- 
ment containing  facts  which  authorised 
the  recovery  as  upon  a  quantum  meruit 
was  allowable.  If  tbe  school-district  was 
taken  unawares  by  tbe  amendment,  or 
was  nuprepared  to  meet  tbe  new  phase 
of  the  case,  a  continuance  might  have 
Iteen  had  upon  application  to  the  court. 
But  no  such  application  was  made.  It  Is 
next  insisted  that  the  court  erred  In  over- 
ruliuK  a  demurrer  to  the  evidence  o&ered 
by  Boyer  Bros,  to  sustain  the  second 
count  in  the  petition.  The  testimony 
tended  to  show  that  there  was  some  de* 
viatlon  from  the  requirements  of  the  con- 
tract, but  there  wasevldonce  offered  in  be- 
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balf  of  Boyer  Bros,  that  tbere  had  been  a 
substantial  couipliRDce  with  the  con- 
tract; tbot  they  had  epdeavored  in  srood 
faith  to  carry  out  its  conditions;  and 
that  the  dt-fpcts  were  slight  and  unlm- 
portant.  It  is  true  tbat  the  tuundation 
wall  was  made  ot  gToutlng,  Instead  of 
rable-wurk,  as  the  written  contraet  re- 
quired :  but  the  contractors  state  that 
the  wall  was  mostly  completed  before  the 
written  contract  was  entered  into,  and 
the  school-district  knew  the  character  of 
well  that  nas  being  built;  and  It  is  fur- 
ther claimed  that  It  is  as  substantial  and 
durable  as  though  it  bad  been  ruble- 
work.  In  our  opinion,  there  was  suflS- 
cient  testimony  to  warrant  the  Judgment 
that  was  given.  The  building  la  erected 
npon  the  land  of  the  sebool-district,  and 
there  appears  to  have  beeu  an  honest  at- 
tempt to  comply  with  the  conditions  of 
the  contract.  "It  is  well  settled  that 
where  one  party  has  entered  into  a  sperial 
contract  to  perform  woric  tor  another  and 
furnish  materials,  and  the  work  is  done 
and  the  mateHals  are  furnished,  but  not 
in  the  manner  stlpnlated  fur  in  the  con* 
tract,  so  that  he  cannot  recover  the  price 
agreed  on  in  the  contract,  yet,  if  the  work 
and  materials  are  of  any  value  and  bene- 
fit to  the  other  party,  he  may  recover  for 
the  work  done  and  for  the  materials. 
This  Is  upon  the  principle  tbat,  if  the 
other  party  has  derived  a  benefit  from  the 

{)art  performed,  it  would  be  anjupt  to  al- 
ow him  to  retain  that  without  paying 
anything. Barnwell  v.Kenipton,22  Kau. 
314:  I>uncan  v.  Baker.  21  Kan.  99;  lusher 
T.  Hiatt.  Id.  54U.  The  bollding  ei-ected  is 
attached  to  the  realty,  and  becomes  the 
property  of  the  schuol-dlstrict.  It  is  of 
snbstaDtial  value  to  the  district,  and  may 
be  used  for  the  purposes  fur  whlrh  It  was 
built.  To  allow  the  school-district  to  re- 
tain the  bnlldliig  wltbont  paying  the  con- 
tractors the  reasonable  worth  of  the  same 
would  be  an  injustice.  The  court  evi- 
dently fonnd  that,  altbougb  the  school- 
house  was  defective  In  some  particulars. 
It  was  of  real  and  substantial  value  to  the 
district  for  the  purposes  intended,  but  be- 
cause of  the  defects  limited  the  award  to 
the  actual  beneflts  which  the  district  re- 
ceived. The  plaintiff  in  error  greatly  re- 
lies on  Denton  t.  City  of  Atchison,  84 
Kan.  438.  R  Pac.  Bep.  760,  but  tbat  case  Is 
not  apt  or  controlling.  In  that  case  tbere 
was  no  substantial  compliance  with  the 
provlsloiis  of  the  contract,  and  the  im- 
provements coDstrncted  did  not  attach  to 
the  realty  ot  the  city,  or  become  Its  prop- 
erty. Then,  again,  In  making  the  improve- 
ments the  city  authorities  are  acting  in 
bebalf  ot  the  abutting  property  owners, 
who  are  substantially  benefited  by  the 
Improvement,  and  at  whose  expense  It  is 
made,  and  are  required  to  pursue  close 
1y  the  direction  of  the  statute,  and  pay- 
ment cannot  besoforced  against  the  prop- 
erty owner  unless  the  statutory  require- 
ments are  observed.  It  Is  true  that  there 
Is  much  conflict  of  testimony  in  the  record, 
but  on  a  demurrer  to  the  evidence  we 
most  view  that  of  the  plaintiffs  below  lo 
Its  most  favorable  light;  and,  so  looking 
at  It.  we  readily  conclude  that  there  was 
anfDcient  testimuny  to  overcome  the  de- 


murrer ot  the  school-district.  Tbeludg- 
ment  of  the  district  court  will  be  afflrmed. 
AU  the  justices  concurring. 


City  of  Iola  t.  Merriman. 
(Supreme  Court  of  Kansas.    April  11,  18(11.) 
Railroad  Companibb — HnNioiPAL  Aid. 
Id  1S81  a  city  of  tbe  third  class  had  th« 
power,  ander  certain  temiB  and  coDdittona,  and 
within  oertaia  limitatiooa,  to  subscribe  to  the 
capital  stociE  of  a  railroad  compuoy,  and  to  issue 
Its  bonds  in  payment  for  the  stock,  although  the 
city  may  have  been  a  portion  of  a  muncipal  town- 
ship. Which  township  had  already  subscribed  for 
all  the  stock  and  issued  al!  the  bonds  in  aid  of 
railroads  which  It  had  the  power  to  sabsetibe  for 
or  issue. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Allen  county; 
L.  Stillwell,  Judge. 

S.  O.  Thucber  and  A.  H.  Campbell,  for 
plaintiff  in  error.  B.  A.  Ewing,  for  de- 
fendant In  error. 

Valentine,  J.  This  was  an  action 
brought  in  the  district  court  of  Allen 
county  by  Charles  F.  Merriman  agalnut 
the  city  of  lola,  to  recover  upon  certain 
interest  coupons  of  certain  negotiable 
bonds  issued  by  tbe  city  ot  Tola,  to  pay 
for  a  8ul>acription  to  the  capital  stock  of 
the  St.  Louis.  Ft.  Scott  &  Wichita  Ball- 
road  Company.  The  bonds  and  coupons 
were  Issued  on  July  1, 1881.  They  seem  to 
be  regular  In  form,  and  are  valid,  provid- 
ed tbe  city  ot  lola  had  at  the  time  any 
power  to  issue  thera.  A  recital  is  con- 
tained in  each  of  tbe  bonds,  which  reads 
as  follows.  "This  bond  Is  one  of  a  series 
of  fifty-three,  each  for  flvehuudred  dollars, 
of  like  tenor  and  effect,  and  are  Issued  un- 
der and  by  virtue  of  an  act  entitled 'An 
act  to  enable  counties,  townships,  and 
cities  to  aid  in  tbe  construction  of  rail- 
roads, and  to  repeal  section  eight  of  chap- 
ter thirti'-nlne  (39)  ot  the  Laws  of  1874, 
approved  February  25, 1S76.*"  The  defend- 
ant answered,  setting  forth  as  a  second 
defense  to  tbe  plaintiff's  action  the  follow- 
ing, among  other  things :  "  The  defendant 
alleges  tbat  It  is  now,  and  always  has 
been,  a  city  of  the  third  class  and  a  part 
of  the  municipal  township  of  lola  in  the 
county  of  Allen.  •  •  •  And  It  further 
avers  tbat  said  township  ot  lola.  on  or 
about  the  11th  day  of  August,  A.  D.  1880, 
voted,  and  thereafter  did  Issue,  to  said 
railroad  company  the  full  amount  of  the 
bonds  which  it  was  authorized  under  the 
law  to  issue  to  any  railroad  corporation 
whatever,  to- wit,  the  sum  of  ja3,500. 
*  •  *  That  the  city  council  of  said  city 
ot  lola  did  not  at  tbe  next  city  election 
alter  the  passage  by  the  legislature  of  the 
state  of  Kansas  of  an  act  entitled  'An 
act  to  amend  section  four  of  chapter  sixty 
of  the  Laws  of  A.  D.  1871,  providing  for 
the  organization  and  government  of  cities, 
of  the  third  class,  also,  providing  for  the 
appointment  of  assessora  for  said  cities,' 
—which  act  Is  chapter  66,  un  page  14S.  uf 
the  Laws  of  1876,— nor  did  said  city  coun- 
cil at  any  other  time  submit  to  the  quali- 
fied voters  of  said  city  of  lola  the  question 
whether  said  city  should  be  and  consti- 
tute a  separate  township  for  all  township 
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purpoeee,  and  for  votloK  and  iBsuIns 
bonds  and  Bubscriblnf?  stock  for  and  iu 
aid  of  buildliiKor  constructing  railroads." 
The  defendant  also  Bllesed  in  tliissecund 
defense  that,  while  the  township  of  lola 
lind  within  Its  bonJers  more  than  flGO.OOO 
worth  of  real  and  i>eranDal  property,  and, 
Indeed, murethan  double  that  amount, ac- 
curdiDK  to  the  assessed  valuation  thereof 
fur  each  u!  several  years  prior  to  the  Isau- 
luK  of  the  bonds  and  coupons  in  contro- 
versy,  yet,  according  to  the  various  as- 
seSHinents  ol  the  property  within  the  city 
of  lola,  the  city  never  had  that  amount  of 
property  within  its  borders.  The  plaintiff 
demurred  to  this  second  defense  upon  the 
Kround  that  It  did  not  state  facts  sufficient 
to  constltutf^  any  defense  to  the  plaintiff's 
action,  which  clemurrer  was  sustained  by 
the  court:  and  the  defendant,  as  plaintiff 
In  error,  brings  the  case  to  this  court  for 
review. 

It  Is  claimed  that  the  city  of  lola  had  uo 
legal  power  or  authority  to  issue  the 
bonds  and  coupuns  in  controversy— F/rot, 
because  no  city  of  the  third  class  has  any 
power  to  issue  bonds  in  aid  of  the  con- 
struction of  a  railroad;  and,  second,  be- 
cause th€  city  ol  lola.  which  was  a  city  of 
the  third  class, formed  a  part  of  the  town- 
ship of  lola,  and  that  the  township  of 
loin  had  already  Issued  all  the  bonds 
which  It  as  a  township  was  autborixed 
to  issue  under  the  statutes.  The  statutes 
under  which  the  present  bonds  and  cou- 
pons were  Issued,  to-wlt.  Laws  1876,  c.  107, 
as  amended  in  1877;  Laws  1877.  cc.  142, 
144;  Gen.  St.  1889,  par.  1283  et  seq.,— pro- 
vide, among  other  things,  that  under  cer- 
tain terms  and  conditions. and  within  cer- 
tain limitations, the  electors  of  "any coun- 
ty, ""any  municipal  township,"  or  "any 
incorporated  city."  may  vote  at  an  elec- 
tion called  for  the  purpose  upon  "a  prop- 
osition to  subscribe  to  the  capital  stock 
of,  or  to  loan  the  credit  of,  such  county, 
township,  or  city  to  any  railroad  com- 
pany constructing  or  proposing  to  con- 
struct a  railroad  through  or  into  such 
eounty,  township,  or  city,"  (section  1,) 
and  "If  a  majority  of  the  qualified  elect- 
ors voting  at  such  election  shall  vote  for 
such  subscription  or  loan,  the  board  of 
cotinty  commissioners  for  end  on  behalf 
of  such  county  or  township,  or  the  mayor 
and  council  for  and  on  behalf  of  such  city, 
shall  order  the  county  or  city  clerk,  as  the 
case  may  be  to  make  such  subscription 
or  loan  in  the  name  of  such  connty,  town- 
ship, or  city,  and  shall  cause  such  bonds, 
with  coupons  attached,  as  may  be  re- 
quired by  the  terms  of  said  proposition, 
to  be  iSRued  In  the  name  of  such  county, 
township,  or  city,  which  bonds,  when 
issued  for  such  county  or  township,  shall 
be  signed  by  the  chairman  of  the  board 
of  county  commisHiouers.  and  attested  by 
the  county  clerk  under  the  seal  of  such 
county,  and,  when  issued  for  such  city, 
shall  be  signed  by  the  mayor,  and  attest- 
ed by  the  city  clerk  under  the  seal  of  said 
city, "  Section  5,  as  amended  in  1877,  Laws 
1877,  C.144,  §  1;  Oen.  St.  1889,  par,  1289.  In- 
deed, ample  power  U  given  by  this  stat- 
nte  to  "any  county,"  "any  municipal 
township,"  or  "any  Incorporated  city." 
under  certain  conditions,  to  aubacribe  to 


the  capital  stock  of  **  any  railroad  com- 
pany ,  and  to  Issue  its  bonds  in  payment 
therefor,  just  as  the  city  of  Tula,  w^bich 
was  and  Is  an  "Incorporated  city  "  of  the 
third  class,  did  In  the  present  case,  and 
such  county,  township,  or  city  certainly 
has  such  power  unless  some  utlier  statute 
can  be  found  limiting  the  same.  Counsel 
for  the  plaintiff  In  error  refers  to  section 
4  of  the  third-class  city  act  uf  IHTI,  as 
amended  by  section  1,  c,  50,  of  the  Laws 
of  1876.  as  furnishing  such  a  limitation. 
That  sectiou,  so  far  as  it  Is  applicable  tu 
the  question  now  under  consideration, 
and  so  far  as  It  Is  necessary  to  quote  it. 
reads  as  follows:  "Municipal  corporations 
regulated  and  governed  by  this  act  shall 
be  and  remain  a  part  of  the  eorporate  lim- 
its of  the  municipal  townships  In  which 
the  samenresltuated  for  all  township  pur* 
pones  of  electing  Justices  of  the  peace,  con- 
stables, forthe  purposeof  building bridgeM, 
and  subscribing  stock  in  aid  ol  construct- 
ing rallroada.  All  elections  lor  justices  of 
the  peace  and  constables,  and  for  issning 
township  bonds  for  bnilding  bridges  and 
railroads,  shalll  be  held  at  such  place  as 
shall  be  prescribed  for  holding  the  town- 
ship elections."  This  section,  so  far  aa 
we  have  quoted  It,  is  precisely  the  same  as 
the  section  was  In  1871,  and  up  to  the  time 
when  it  was  amended  in  1876.  Section  63 
of  the  same  third-class  city  act,  which  sec- 
tion Is  still  In  force,  (Gen.  St.  1880.  par. 
988,)  reads  as  follows:  "The  council  shall 
take  all  needful  steps  to  protect  the  inters 
ests  of  the  city,  present  or  prospective, 
in  any  railroad  leading  from  or  towards 
the  same;  but  they  shall  not  take  or  sub- 
scribe any  stock  In  any  railroad  unless  at 
least  two-thirds  of  the  electors  of  such  city 
voting  at  a  legal  election  vote  In  favor 
thereof."  And  under  section 85  of  the  same 
third-class  city  act,  which  section  Is  still 
In  force,  (Id.,  par.  960,)  the  city  bad  and 
has  the  power  to  issue  bonds  for  the  pay- 
ment of  "any  and  all  indebtedness"  iheu 
existing  or  which  might  afterwards  be  cre- 
ated against  the  city.  Now,  It  does  not 
follow  that  t>ecause  the  city  of  lola  has 
remained  and  Is  a  part  of  the  corporate 
limits  of  the  municipal  township  of  Tola 
"for  all  township  purposes,"  or  for  vari- 
ous "township  purposes,"  including  that 
of  "subscribing  stuck  In  aid  of  construct- 
ing railroads,"  "and  tor  issuing  township 
bonds  for  building  bridges  and  railroads,** 
the  city  might  not,  as  a  dty  and  for  Itself, 
also  subscribe  for  stock,  and  issue  Its  own 
city  bonds  In  aid  of  the  construction  of 
railroads.  When  a  township  subscription 
for  stock  is  made,  the  stock  will  of  course 
be  taken  in  the  name  of  the  township,  and 
towntiblp  bonds  will  be  issued  therefor, 
as  is  contemplated  by  the  aforesaid  sec- 
tion 4  of  the  thIrd-cluBs  city  act,  and  other 
statutes;  and  when  stock  Is  subscribed  for 
by  the  city  the  stock  will  be  taken  In  the 
name  of  the  city,  and  city  bonds  will  be 
issued  therefor,  as  was  done  In  this  pres- 
ent case.  Every  city,  whether  of  the  first, 
second,  or  third  class,  and  every  township 
in  the  state  of  Kansas,  is  Included  within 
the  corporate  limits  of  the  county  within 
which  such  city  or  township  Is  situated, 
and  is  so  included  for  all  county  purposes, 
and  tor  the  purpose  tA  sabscnbtng  for 
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Btock  aud  IssuloK  houda  Id  aid  nf  the  con- 
BtrucUoD  of  railroads;  but  Bttll  It  will  not 
be  clfUmed  tliat  because  of  such  fact,  and 
tbe  particular  fact  tliat  the  county  may 
subBcrlbe  tor  stocb  and  issue  its  bonds 
tberetor  In  aid  ol  tbe  constniction  of  rail- 
roads, that  the  included  city  of  the  first  or 
second  class  or  tbe  included  township 
eanuot  also  subscribe  for  stuck  aud  Issue 
Its  own  bonds  lor  it  like  pDriiose:  "pro- 
vided *  *  *  Id  no  case  shall  tbe  total 
amoant  of  county,  township,  aud  city  uld 
to  any  railroad  company  exceed  four 
thousand  dollars  per  mile  for  each  mile  of 
railroad  constructed  in  said  county. " 
Laws  1S76.  c.  107,  §  1.  as  amended  by  the 
Laws  of  1877,  c.  142,  §  1,  amended  In  18S7, 
and  92,000  instead  of  fl.OOO  prescribed. 
Lawa  1887.C.1&H,  S  1;  Gen.  St.  18N9.  par. 
1288.  There  are  various  limitations  pre- 
scribed by  the  statutes  upon  the  power  of 
counties,  townships,  and  cities  to  sub- 
scribe to  the  capital  stock  of  railroad 
companies,  and  to  Issue  bonds  in  payment 
therefor,  some  as  to  amounts  and  some 
with  respect  to  oilier  mattere;  bat  if  tbe 
city  of  lola  had  the  power  at  all,  under 
chapter  107  of  the  Laws  of  1876.  to  sub- 
scribe for  stock,  and  to  Issue  its  bonds  in 
aid  of  railroads,  then  it  will  not  be 
clairaeil,  under  the  facts  of  this  case  as  far 
as  they  are  now  disclosed,  that  Huch  city 
transcended  its  powers  inniaklnethe  pres- 
ent subsciiption  and  in  issuing  the  present 
bonds.  The  order  and  JudKinent  ol  the 
district  conrt  will  be  affirmed.  AU  tbe 
iDstices  concurrlngr. 

(46  Kan.  82) 

FiBST  Nat.  Bank  of  Fort  Scott  t.  El- 

UOTT. 

(Supreme  Court  of  Kanam.    March  7,  1891.) 
AcnoK  OS  NOTB  —  Pleading  —  Sbttins  out  In- 

DDKSEMENTS. 

Where,  in  an  action  by  an  indorsee  of  a 
neerotiable  promissory  note,  puynble  to  order,  the 
plaintiff  declares  on  such  note  by  setting  out  a 
copy  of  the  same,  with  all  the  iudorsements,  and 
allefces  ownership,  and  tbe  indorsements  are 
without  date,  the  presumption  of  the  law  is  that 
such  note  was  transferred  before  maturity,  aud 
that  plaintiff  Is  the  bona  fide  bolder  for  value; 
that  the  failure  of  the  plaintiff  to  set  oat  the 
particular  manner  in  which  the  note  was  trans- 
ferred to  It  would  not  entitle  the  defendant  to 
prove  on  equitable  defense  to  sucb  note.  The 
setting  out  of  a  copy  of  all  the  indorsements  up- 
on a  note,  coupled  with  the  allegation  of  title  in 
the  plaintiff,  is  auf&cient,  under  we  Code,  to  show 
that  the  title  was  transferred  by  Indorsement 
{Syllabus  by  Oreen,  C.) 

Commissioners*  decision.  Error  from 
district  coort,  (7owley  county;  M.  G. 
Tboup.  Judge. 

jPec^Aamd^T^enJerson.forplolntlErin  er- 
ror. J.  F.  McMallea,  for  defendant  in  er- 
ror. 

Gbbbn,  C.  Tbls  case  was  a  consoHda- 
tlon  of  two  actions  commenced  by  the 
First  National  Bank  of  Ft.  Scott  against 
Charles  H.  Elliott  in  the  district  court  of 
Cowley  county  upon  two  notes  made  by 
bim  1o  the  order  of  the  Eureiia  Bank, 
and  In  its  possession  as  indorsee.  Each 
note  was  dated  October  7, 1884 — one  being 
for  91.00U,and  due  In  S66  days  after  date, 
and  anotber  for  f  825,  due  In  540  days  after 


date.  The  allegations  of  tbe  petitions 
were  that  the  defendant  was  Indebted  to 
tbe  plaintiff  upon  certain  notes,  which 
were  setoat  In  tbe  petition  in  fall,  with  all 
indorsements  thereon.  The  $1,000  note 
contained  tbe  following  indorsements: 
"  Without  recourse.  Edwin  Tuckew,  Cash- 
ier. J.  D.  Hill."  The  ?825  note  was 
Indorsed  as  follows :  "  Joh.n  Berhy.  With- 
out recourse.  Edwin  Tucker,  Cashier.  J. 
D.  Hill."  Tbe  plaintiff  further  alleged 
that  It  was  the  owner  and  bolder  of  each 
of  tbe  notes,  and  entitled  to  the  proceeds 
tiiereof,  and  then  stated  the  amount  due 
upon  each  note.  Tbe  defendant  inter- 
posed the  defense  that,  while  the  notes  on 
their  face  were  made  payable  to  the 
Eureka  Bank,  tbe  maker  executed  aud  d<^ 
llvered  tbem  to  John  Berry  as  part  pay- 
ment of  tbe  purchase  price  of  a  farm ;  that 
the  notes  were  not  made  for  the  benefit  of 
the  bank,  or  delivered  to  it,  but  were  in 
fact  made  for  the  benefit  of  Berry,  and  de- 
livered to  him;  that  Berry  was  indebted 
to  tbe  defendant  in  a  sum  In  excess  of  tbe 
amoant  due  upon  tbe  notes;  that  such  in- 
debtedness was  a  proper  offset  to  the 
notes  in  tbe  bands  of  Berry ;  and  that  tbe 
plalntin  and  Us  Immediate  Indorser,  J.  D. 
Hill,  had  full  knowledge  and  due  notice  of 
all  the  equleties  existing  between  the 
maker  and  Berry  at  the  times,  respective- 
ly, the  notes  came  into  the  bands  of  mil 
and  the  plc^lntlff;  that  the  plaintiff  waa 
nut  tbe  real  owner  of  the  notes;  and  that 
they  were  each  tbe  property  of  J.  D.  Hill. 
This  portion  of  tbe  defendant's  answer 
was  duly  verified.  A  trial  was  had,  aad  a 
verdict  and  Judgment  rendered  fur  the  de- 
fendant. The  bunk  brings  the  case  to  this 
court,  aud  tbe  first  error  ai4BlgDed  is  the 
failure  of  the  court  to  instruct  tbe  jury  to 
find  for  the  plaintiff.  It  appeared  in  the 
progress  of  tbe  trial,  from  the  evidence  of 
the  cashier  of  tbe  plaintiff,  that  the  notea 
were  discounted  and  received  from  J.  D. 
Hill  on  the  23d  day  of  September.  1886; 
that  the  notes  were  paid  for  by  placing  to 
the  credit  of  Hill,  as  a  depositor  of  the 
bank,  the  sum  off  1,825;  that  the  bank  at 
tbe  time  bad  no  knowledge  of  the  baulneaa 
transactions  between  Elliott  and  Berry. 

The  defendant  below  was  permitted, 
over  the  objection  of  the  plaintiff,  to  give 
evidence  in  his  own  behalf  of  a  state  of  ac- 
counts between  himself  and  John  Berry, 
from  which  It  appeared  that  the  latter 
was  indebted  to  the  defendant  In  a  sum 
greater  than  the  amount  due  on  the  two 
notes  sued  on.  One  other  witness  was 
called  by  the  defendant,  apparently  for 
the  purpose  of  showing  that  J.  T>.  Hill, 
plaintiff's  iutmediate  indorser,  was  tbe 
owner  of  the  91,000  note.  Upon  this  state 
of  facts,  the  plaintiff  in  error  contends 
that  under  the  rule  laid  down  in  the  case 
of  Mann  v.  Bank,  34  Kan.  746, 10  Pac.  Rep. 
150,  this  was  an  insufficient  defense.  The 
doctrine  stated  in  that  case  was  this: 
"Preliminarily  we  would  state  that  the 
mere  possession  of  a  negotiable  instru- 
ment, payable  to  order,  and  properly  in- 
dorsed. Is  prima  facte  evidence  that  the 
holder  is  the  owner  thereof;  that  he  ac- 
quired the  same  in  good  faith,  for  full  val- 
ne.  In  tbe  usoal  course  of  business,  before 
maturity,  wltboat  notice  of  any  circum* 
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stances  that  wonM  Impeaoli  Its  Talldlty, 
and  that  be  Is  entitled  to  recover  as 
against  any  of  the  antecedent  parties. 
1  Daniel,  Neg.  Inst.  §  812;  Ecton  v.  Har- 
lan, 20  Kan.  452;  Lyon  v.  Martin,  81  Kan. 
411,  2  Pnc.  Rep.  71K):  Kalim  v.  Manufacto- 
ry, 16  Kan.  530.  Where  a  maker  of  uuch 
an  instrument,  bo  Indorsed  and  held, 
claims  that  th;  holder  of  the  InBtrunieDt 
Is  nut  a  holder  for  value,  It  devoU'CH  upon 
the  maker  to  prove  the  same."  The  de- 
fendant In  error  insists  that  under  a  for- 
mer decision  of  this  court  in  the  case  of 
Hadden  v.  Rodkey,  17  Kan.  429,  the  plead- 
ings in  this  case  permitted  lilra  to  prore 
the  equitable  defenses  and  set-offa  in  the 
answer,  claiming  that  the  plaintiff  must 
allege  and  prove  that  the  notes  were 
transferred  by  indorsement,  if  h«>  desired 
to  avoid  such  equities  or  defenses  as 
might  be  pleaded;  that  the  allegation 
of  copies  of  the  indoi-seraents  on  the 
notes  Is  not  sufficient;  the  contention  be- 
ing that  there  should  be  aptnllegatlons  of 
"Uie  manner  in  whicb  the  notes  were  trans- 
ferred by  Indorsement.  The  petitions  set 
nut  copies  of  the  notes  sned  npon  and  the 
Indorsements,  alleging  that  there  were  no 
other  Indorsements  thereon.  It  was  fur- 
ther alleged  that  the  plaintiff  was  the 
owner  and  holder  of  the  notes  and  enti- 
tled to  the  proceeds.  Tliis  we  think  suffi- 
cient to  show  that  the  notes  were  trans- 
ferred byindorsement  to  the  plaintiff.  The 
rule,  as  we  understand,  Is  that,  Ifsnlt  be 
brought  by  an  indorsee,  and  the  note  Is 
payable  to  order,  the  plaintiff  should 
allege  the  iudorseraents,  and  Htate  the 
facts  that  give  him  title.  It  has  been  held 
to  be  unnecessary  to  allege  title  through 
all  of  the  Intermediate  indorsements:  but 
title  by  indorsement  to  himself  Is  suffi- 
cient, and  this  Is  what  the  petitions  in 
pffetrt  do  In  this  case.  BHss,  Code  PI.  §§ 
232-235;  Reevev.  Fraker,32  Wis.  243.  Itis 
elementary  that  when  negotiable  paper, 
payable  to  order,  is  indorsed,  and  de- 
livered to  the  Indorsee,  the  legal  title  pass- 
es to  him,  and  he  may  maintain  an  acttou 
thereon.  The  pleadings  show  that  these 
notes  were  Indorsed,  that  thp  plaintiff 
was  the  owner,  and  there  was  so  much 
dne  it  upon  the  obligations.  Section  123  of 
the  <'ode  provides  that  In  an  action  of 
this  kind  it  is  sufficient  for  a  party  to  give 
a  copy  of  the  Instrument,  with  all  the 
credits  and  indorsements  thereon,  and 
statetbat  there  Is  due  him  on  suclt  instru- 
ment, from  the  adverse  party,  a  specified 
wim,  which  he  claims,  with  Interest.  It 
would  seem  that  under  this  section,  where 
the  Indorsements  are  nlkged,  and  also  ti- 
tle, there  need  be  no  expresa  allejfutlon  of 
the  manner  of  the  indorsement,  by  whfch 
th"  notes  were  trannferred  to  the  plalntiH. 
The  defendant  could  not  have  been  preju- 
diced or  surprised  by  an  omission  to  ex- 
pressly allege  the  particular  method  or 
manner  of  the  indorsements  by  which  the 
title  was  transferred.  It  was  manifest 
from  the  pleadlnp:H  thnt  snch  transfers 
were  by  indorsement.  Tlie  notes  In  ques- 
tion seemed  to  have  been  properly  in- 
dorsed by  the  payee,  and,  thei-e  being  no 
date,  the  presumption  of  law  Is  that  they 
were  indorsed  before  maturity,  and  were 
not,  therefore,  subject  to  the  defenses 


claimed  by  the  defendant  below.  Lyon 
V.Martin,  81  Kan. 411,  2  Pac.  Rep.  T90. 
The  same  presumption  wonid  attach  to 
the  Intermediate  Indorsee,  Hill, from  whom 
the  plaintiff  purchased  the  notes,  and  the 
fact  that  the  bank  gave  hlra  credit  for  the 
proceeds  of  tlie  notes  as  a  depositor  would 
give  it  such  an  Interest  as  to  entitle  It  to 
maintain  an  actltin  against  the  maker. 
There  was  nt>  competent  evidence  to  show 
that  Hill  toolc  the  notes  subject  to  the  In- 
firmities claimed.  The  purchaser  of  a  ne- 
gotiable instrumentrrum  a  bona  AJe  hold- 
er acquires  as  good  a  title  as  the  Innocent 
holder  had,  and  may  recover  thereon,  al- 
though he,  too,  may  have  had  notice  of 
such  Infirmities  In  the  note  when  he  took 
It.  Bodley  v.  Bank,  8S  Kan.  5U,  16  Pac. 
Rep.  SS.  The  trial  courti  should  have  In- 
structed the  Jury  to  return  a  verdict  for 
the  plaintiff.  We  recommend  a  reversal  of 
the  Judgment. 

Per  CDKtAM.  It  is  so  ordered;  all  the 
Justices  concurring. 


(46KaB. «} 
Cptt  of  Topbka  v.  HtrnTOON. 

(Supreme  Court  of  KamoM.  April  11, 189L) 

MoHioiPAL  Ihprovembtvts  —  BuiLDua  Sbwbb— 

JCOICIAI.  iNTBHFBRBltCB. 

1.  In  the  absence  of  positive  proof  of  fraud, 
the  establlshmcDt  of  a  sewer  district  in  a  city  of 
the  first  class,  by  the  mayor  and  council  thereof. 
Is  Dot  sublect  to  ludictal  interference. 

2.  To  disqu^ify  a  member  of  a  city  ooancil 
from  votlnfT  on  the  passage  of  aaordinaace  estab- 
lishing a  sewer  district,  it  must  appear  that  he 
has  a  pecuniary  interest  in  the  measure  adverse 
to  that  of  the  dty. 

(SUtlabiu  by  SfmpKm,  O.) 

Commtosloners'  decision.  Error  to  dis- 
trict court,  Shawnee  county ;  John  Quth- 
RiE,  Judge. 

S.  B.  Isenbart,  for  plaintiff  in  error. 
Whent^  Clieaney  <£  Curtis,  for  defendant  la 
error. 

Simpson,  0.  In  the  month  of  August,  in 
the  year  1889,  a  targe  number  of  real  prop- 
erty owners  In  the  city  of  Topeka  present- 
ed to  and  filed  with  the  clerk  of  said  city  a 
petition  requesting  the  mayor  and  council 
to  create  a  certain  sewer  district,  and  to 
build  and  construct  sewers  therein.  This 
petition  was  presf^nted  to  the  council ;  re- 
ferred to  its  committee  on  ways  an{# 
means;  was  considered  by  the  committees 
and  the  city  engineer  was  requested  to 
suggest  the  proper  territory  that  should 
constitute  the  sewer  district.  The  com- 
mittee and  city  engineer  reported  after 
Nome  months,  and  finally,  on  the  27th  day 
of  January,  1S9U,  the  mayor  and  council 
passed  an  ordinance  creating  and  estab* 
llshinssener  district  No.  14,  defining  tho 
territory  thereof,  and  pruvldlngtor  a  com- 
plete sewer  system  therein,  and  providing 
the  manner  of  construction  and  for  the 
payment  thereof.  Said  ordinance  was 
duly  approved  and  published.  On  the 
27th  of  Fel;ruary,  1S90,  three  disinterested 
householders  of  the  city  were  appointed 
to  value  and  appraise  the  real  property 
situate  in  said  sewer  district  preparatory 
to  a  levy  of  the  assessmeuta  thereon  to 
pay  for  the  work.  On  March  27, 1800,  d» 
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tafled  estimates  were  dol;  prepared  and 
flleil  by  the  city  engineer,  and  the  city  clerk 
was  authorized  to  advertise  lor  Realed 
proposals  lor  the  bnilding  of  the  sewers. 
Sealed  pntposals  were  received,  aad  the 
city  aatborltles  were  about  to  enter  into 
a  contract  tor  the  construction  of  thesew- 
era.  when  an  Injunction  was  granted  by 
the  district  court  ol  thecounty.  The  peti- 
tion for  inJnnetioQ  set  forth,  amoni?  other 
things,  that  the  person  applying  therefor. 
Joel  Hantonn,  was  the  owner  of  real 
property,  all  of  which  was  Included  with- 
in said  sewer  dlatrlct,  and  would  be  sub- 
ject to  taxation  for  the  payment  of  the 
costs  of  constmcttng  said  sewera;  that 
rarioufi  other  tracts  or  iotH  needed  sewers, 
andou(£btto  have  been  Included  in  said 
sewer  district  In  order  to  relieve  the  prop- 
erty of  the  plaintiff,  and  make  his  burden 
lighter;  that  one  Hale  Ritchie  wasamem- 
ber  of  the  city  conncil,  and  owned  a  num- 
ber of  tracts  and  pieces  of  land  which  were 
Dot  taken  Into  said  sewer  district;  that 
one  E.  B.  Whaley  was  a  member  of  the  city 
council,  and  that  bis  wife  owned  six  or 
eight  lots  which  were  not  Included  In  said 
sewer  district;  that  said  Wbaley  appeared 
before  the  ways  and  means  committee, 
and  before  said  city  conncil,  and  illegally 
and  frandolentlyased  bis  personal  and  offi- 
cial Influence,  with  Intent  and  for  the  pur- 
pose of  Inducing  the  city  council  to  pass 
the  ordinance  leaving  out  of  the  boundary 
of  said  sewer  district  certain  real  estate 
belonging  to  Hale  KItchie,  and  to  the  wife 
of  the  said  Whaley,  and  that  said  proper- 
ty was  left  out,  and  needed  sewers.  In 
doe  time  an  answer  was  fllPd  and  the 
eanse  tiled,  the  court  making  special  find- 
ings and  separate  conclnatons  of  lav,  as 
follows: 

CONCLnSIONS  OF  FACT. 

"(1)  That  several  months  priorto  Janu- 
ary '27,  1890,  the  mayor  and  connrllmen  of 
the  dty  of  Topeka,  defendant,  by  resolu- 
tion directed  the  city  engineer  to  mako 
surveys,  with  the  view  of  creating  a  sewer 
district  In  territory  situated  in  the  Third 
and  Fifth  wards  of  the  city  of  Topeka, 
with  a  main  sewer,  commencing  and  con- 
necting with  a  large  main  sewer  before 
that  time  constructed  from  at  or  near  the 
Intersection  ol  Tenth  avenue  and  Adams 
street,  in  the  city  of  Topeka.  extending 
the  said  main  sewer  from  said  connection 
at  Tenth  avenue  and  Adams  street,  In  the 
city  of  Topeka;  thence  westerly  through 
the  Firth  and  Third  wards  of  the  city  of 
Topeka,  towards  or  west  of  Lane  street. 
In  the  city  of  Topeka.  That,  In  obedience 
to  the  said  direction  of  the  mayor  and 
connellmen  of  the  city  of  Topeka,  the  city 
engineer  of  the  dty  of  Topeka  made  the 
necessary  topographical  surveys,  for  the 
purpose  of  locating  said  main  sewer,  and 
the  necessary  lateral  sewers,  for  said  new 
sewer  dlHtrlct,  and  a  description  of  the 
boundaries  of  said  new  sewer  district,  for 
the  nue  of  the  mayor  and  connellmen  of 
the  city  of  Topeka,  for  the  purpose  of  en- 
abling the  mayor  and  connellmen  of  the 
dty  of  Topeka  to  enact  the  necessary  or^ 
dinancefor  theestabllshmentand  creation 
of  said  new  sewer  district,  and  the  said 
city  engineer  reported  and  recommended 
to  the  niajror  and  couaellmeD  ot  tb»  dty 


of  Topeka  that  the  said  newsewerdlstrlcf 
should  be  defined  and  bounded  by  ordi- 
nance substautlaU/  as  bounded,  defined, 
and  described  by  the  map  or  profile  at- 
tached to  plaintiff's  petition,  and  marked 
'Exhibit  B,'  and  made  a  part  of  said  peti- 
tion, Including  the  green,  yellow,  and  blue 
coloring  on  said  map  or  profile. 

"(2)  That  long  before  the  passage,  ap- 
proval, and  pubiicatlun  of  ordinance  No. 
1098.  to-wit,  January  27,  1890.  hereinafter 
mentioned,  and  the  passage  of  the  resolu- 
tion directing  the  city  engineer  to  make  a 
topographical  survey  for  the  proposed 
sewer  district,  all  that  portion  or  part  ot 
the  dty  of  Topeka  which  lay  between 
Adams  street  and  Van  Buren  street,  and 
north  of  Tenth  avenue.  In  said  city,  sew- 
ers for  publlcuae  had  been  built. construct- 
ed, and  were  maintained  by  said  city  in 
various  sewer  districts  under  and  in  ac- 
cordance with  several  and  different  ordi- 
nances uf  said  city,  and  the  lots  and  blocks 
In  said  sewer  districts  had  been  before 
that  time  assessed  and  taxed  by  the  may- 
or and  coanullmen  of  the  city  of  Topeka 
to  pay  for  the  building  and  constrnctlun 
of  said  several  main  and  lateral  sewers  In 
said  several  districts,  and  one  of  such  main 
sewers.  In  district  No.  12,  so  built  and 
constructed  and  uialntatned  by  said  dty, 
commenced  at  or  near  the  point  or  place 
described  as  the  commencing  point  for  the 
main  sewer  mentioned  and  described  In 
ordinance  No.  1093.  creating  sewer  district 
No.  14,  and  thence  rnnnlng  northerly  to 
and  discharged  oremptled  IntotheKansas 
river,  in  the  dty  of  Topeka. 

"(3)  That  for  a  long  time  priorto  and 
at  the  passage,  approval,  and  publication 
ot  ordinance  No.  1093,  and  from  thence  un- 
til the  present  time.  Martha  Whaley,  the 
wife  of  one  E.  B.  ^haley,  was  and  Is  the 
owner  of  the  following-described  real  es- 
tate, to-wit:  Commencing  at  the  south- 
west corner  of  lot  No.  360,  on  Mon  roe  street, 
In  the  city  of  Topeka ;  running  thenceeast- 
erly  160  feet;  thence  northerly,  at  right 
angles  with  the  last-mentioned  line,  to 
the  north  line  of  the  north-east  quarter  of 
section  6,  township  12,  range  16:  thence 
west,  along  nald  section  line,  to  the  east 
side  of  Monroe  street;  thence  soutfaeriy, 
along  tbeeast  side  of  Monroe  street,  to  the 
place  of  beginning,  and  the  same  being  a 
part  of  said  quarter  section.  Also  the  fol- 
lowing described  real  estate:  Commencing 
at  a  point  225  feet  north  of  the  north-west 
comer  of  Madison  and  Eleventh  streets. 
In  the  city  of  Topeka,  on  the  west  side  of 
Madison  street,  and  running  thence  west- 
erly, on  a  line  parallel  with  Eleventh 
street.  150  feet ;  thence  northerly,  to  the 
north  line  of  the  north-east  quarter  of  sec- 
tion 6,  township  12.  range  16;  thence  east, 
to  the  north  line  of  said  quarter  section, 
on  the  west  line  of  Madison  street;  thence 
southerly,  along  the  west  line  ot  Madison 
street,  to  the  pluceof  beginning,— the  same 
being  a  part  otsaid  qnartersectfon.  That 
both  of  said  described  pieces  or  parcels  ot 
land  were  where  the  city  eugflneer  made 
his  topographical  survey  for  the  mayor 
and  councilmen  ot  the  city  of  Topeka,  and 
within  the  boundaries  ot  the  premises  de- 
scribed in  conclusion  of  fact  No.  J,  and  Is 
a  part  ot  the  premises  Induded  within  the 
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blueroloring  on  the  map  marked  'Exhibit 
B.'  and  made  u  part  of  plaintiff's  petition, 
Hud  tliat  at  all  tlmetj  heretofore  and  here- 
ulter  mentioned  in  these  conclusions  ol 
fact  the  said  Martha  Whaley  and  her 
huHbuad,  E.  B.  Whaley,  occupied  thefie 
premleeH  as  their  homestead. 

**(4)  That  for  along  time  prior  to  the 
paHHage  of  said  ordinance  No.  1093  by  the 
mayor  and  councllmen  of  the  city  of  To- 
peka,  and  from  thence  to  thla  time,  one 
ilalo  Hltchle  was  and  Is  the  owner  of  the 
following  described  real  estate  In  the  city 
■of  Topeka,  to- wit:  Lots  Nos.  445,  447,  449, 
457,  4.)0,  4C1.  436.  438,  440.  448,  on  Quincy 
Ktreet.  and  lots  Nos.  484,  43«.  446.  4*8,  450, 
4f»0,  462,  464,  on  KanaaH  avenue,  and  lots 
Nos.  380.  aS2,  3S4,  392.  394,  3SM>,  431,  436.  438, 
446.  44N,  450,  4.*>2.454,  4r»6,  on  Monroe  street, 
lotB  Nos.  377,  37y,  3S1.  383,  on  Madison 
Etti-eet,  and  all  of  that  block  of  ground  ly- 
ing eaHt  of  Madison  street,  south  of  Elev- 
enth street,  west  of  Jefferson  street,  and 
the  right  of  way  of  the  Kansas,  Nebraska 
&  Dakota  Railway  Company,  and  north 
of  Twelfth  street,  excepting  the  alleys  in 
said  block;  and  thattlicsuld  Hale  Ritchie, 
prior  tu  the  passage  of  said  ordinance,  re- 
sided on  said  premises  with  his  family, 
and  has  ever  since  continued  to  reside  on 
said  premises,  and  that  all  of  said  prem- 
ises last  above  described  are  within  the 
liouudartes  of  the  proposed  sewer  district 
snrveyMl  by  the  said  city  engineer,  or  said 
district  described  in  conclusion  of  fact  No. 
1,  and  within  the  boundaries  of  the  map 
attached  to  plaintiff's  petition,  and  with- 
in the  territory  on  naid  maplndicated  and 
marked  In  blue  color. 

"(51  That  for  a  long  time  prior  to  and 
at  the  passage  of  sahl  ordinance  No.  1093. 
by  the  mayor  and  councllmen  of  the  city 
of  Tui>eka.  one  John  Uitchie.  the  brother 
ol  said  Hale  Ritchie,  was  the  owner  of 
about  thirty-one  lots  situated  on  Kansas 
avenue.  Quincy  street,  Monroe  street,  Mad- 
ison Btreet,  In  the  city  of  Topoka,  and 
these  lots  are  within  the  boundaries  of 
the  map  attached  to  plalutitf's  petition, 
and  within  those  parts  or  portions  of  said 
map  colored  In  blue,  and  botw^een  Thir- 
teenth street  and  Fourteenth  street  and 
Jai-kson  street  and  the  K.,  N.  &  D.  R.  R. 
That  there  wereat  the  time  of  the  passa^ce 
of  said  ordinance  No.  1093  and  are  on  satd 
lots  mentioned,  to- wit,  h>ts  438and  43i>,  on 
Kansas  avenue,  and  which  are  the  first 
lots  south  of  Thirteenth  sti'eet,  and  very 
close  to  the  proposed  main  sewer  of  said 
district  No.  14.  two  large  brick  bnsiness 
buildings  with  rellarsor  basements  under- 
neath the  same,  which  were  owned  by 
said  John  Ritchie,  and  of  the  value  of 
twelve  thousand  dollars,  and  which  two 
last-mentionefi  lots  and  buildings  would 
be  greatly  lienefitcd  by  the  said  main 
Bfwer,  if  built  as  proposed. 

"(B)  Thfttfo*-  along  time  prior  to  and 
at  the  passDKe  of  said  ordinance  Xo.  1093. 
and  thence  hitherto,  one  John  Elliott  was 
and  still  is  one  of  the  councilnien  of  the 
city  of  Topeka.  and  that  the  said  Jolin 
Elliott  was  present  at  the  meeting  of  the 
city  council  of  said  city  at  the  passage  of 
said  onlinnnceNo.  1093,  by  the  mayor  and 
cnuncllmen  of  said  city,  he,  the  aaid  Elli- 
ott, being  one  of  the  members  of  the  city 


council  who  voted  for  said  ordinance,  and 
during  all  the  time  aforesaid  the  said  Elli- 
ott was  and  still  la  the  owner  ot  two  lots 
on  Monroe  street.  In  the  city  of  Topeka, 
fronting  east,  and  between  10th  avenue 
and  11th  street,  and  in  the  territory  col- 
ored blue  on  the  map  of  said  pro))OBed  dis- 
trict No.  14,  as  surveyed  and  proposed  by 
the  city  engineer,  and  as  defined  In  con- 
clusion of  fact  No.  1. 

"  (7)  That  for  more  than  one  year  before 
and  at  the  time  of  the  passage  of  said  or- 
dinance No.  1093,  to-wit,  January  27,  1S90, 
by  the  mayor  and  councllmen  of  the  city 
of  Topeka,  the  said  E.  B.  Whaley,  the  hus- 
band of  the  said  Martha  Whaley,  Hale 
Ritchie,  brother  of  the  said  John  Ritchie, 
and  Joiin  Elliott  were  members  of  the  city 
council  ot  the  city  of  Topeka  duly  quullHed 
and  acting  as  such.  That  before  the  pas- 
sage ot  said  ordinance  No.  1093,  defining 
the  boundaries  of  sewer  district  No.  14,  a 
controversy  arose  In  the  city  council 
among  the  councllmen  of  the  city  of  To- 
peka. concerning  the  boundaries  of  said 
sewer  district.  That  some  of  thesald  coun- 
cllmen contended  that  all  of  the  territory 
surveyed  and  defined  by  the  city  engineer, 
in  obedience  to  the  instructions  and  resolu- 
tions adopted  by  the  mayor  and  council- 
men  of  the  city  ot  To|)eka  preliminary  and 
preparatory  to  the  creation  by  ordinance 
of  thesald  sewer  district  No.l4,8faould  and 
ought  to  be  Included  within  saJd  district, 
and  some  of  the  councllmen  contended 
that,  unless  the  map  or  plan  prepared  and 
made  by  the  city  engineer  fur  the  use  of 
the  mayor  and  councllmen,  preliminary  to 
the  passage  of  an  ordinance  creating  and 
defining  the  territory  of  said  sewer  dis- 
trict, was  changed  or  mollified  so  as  to  ex- 
clude all  of  the  said  territory  marked  In 
blue  color,  as  indicated  on  the  map  at- 
tached to  the  plalntin's  petition  for  the 
boundai'ies  of  the  said  proposed  district, 
they  would  use  their  Influence  to  detent 
its  passage  by  the  mayor  and  councllmen, 
and  would  defeat  any  ordinance  ur  any 
other  provision  for  sewers  within  this  dis- 
trict. That  said  land  or  territory  marked 
in  blue  color  on  said  mapis  largely  owned 
by  said  Hale  Ritchie  and  John  Ritchie,  bis 
brother,  and  the  property  heretofore  de- 
scribed, belonging  to  Martha  Whaley.  wife 
of  E.  B.  Whaley,  and  the  said  John  Elliott, 
as  a  part  of  the  property  marked  in  blue 
color  on  said  map.  That  one  BeuJ.  M.  Cur- 
tis was  at  tlie  time  of  the  passage  of  said 
ordinance,  and  formorethan  u  year  before 
that  time  had  been,  a  member  of  the  city 
council  of  thocity  ofTopektt  fromtheThird 
ward  of  said  city,  and  was  very  tlesirous 
of  adopting  the  topographical  survey  and 
recommendations  of  the  city  engineer  of 
said  city,  and  this  included  all  the  territo- 
ry included  In  said  map  marked  yellow, 
blue,  and  green,  as  shown  on  said  map. 
and  was  desirous  that  the  mayor  and 
councllmen  should  pass  the  appropriate 
and  nccenHsry  ordinance  creating  said 
Hewer  district,  including  within  its  terri- 
tory all  the  laud  and  lots  surveyed  by  the 
city  engineer  in  obedience  to  the  direction 
of  the  ma^'or  and  councllmen ;  but  the 
said  Curtis  and  other  eouncilmen,  fearing 
that  the  ovuers  of  the  land  and  lots  indi- 
cated in  blue  color  on  said  map  would  de- 
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feat  Bald  ordinance  unless  the  territory 
marked  In  blue  color  was  omitted  from 
Bald  ordinance,  consented  and  agreed  with 
the  meniberH  of  the  city  council  who 
owned  property  in  the  territory  marked 
In  blue  color  on  said  map  that  such  terri- 
tory marked  in  blue  color  on  said  map, In- 
eluding  the  property  ot  the  Ritchies, 
Whaley.  and  Elliott,  should  be  exclud- 
ed from  Bald  sewer  district  No.  14,  for  the 
purpose  and  with  the  design  that  all  ot 
the  reaJ  estate  included  and  marked  on 
said  map  In  blue  color,  lucludiug  the  prop- 
erty heretofore  described  In  these  conclu- 
sions of  fact,  Delonging  to  Martha  Whaley, 
Hale  Ritchie,  John  Ritchie,  and  John  Elli- 
ott, should  not  be  required  to  pay  its  pro- 
portion of  the  necessary  assessmeuta  and 
burdens  to  be  imposed  upon  the  lots, 
blocks,  or  parcels  of  real  estate  Interested 
In  or  benefited  by  said  main  sewer  in  said 
ilistrict  No.  14,  and  tor  the  purpose  of 
compelllDg  the  real  property  Indicated  on 
said  mapln  yellow  color  to  pay  all  the  as- 
sessments and  burdens  necessary  for  the 
purpose  of  constructing  the  main  sewer 
from  the  junction  of  Tenth  avenue  and 
Adams  street,  in  the  city  of  Topeka,tbcncn 
west  to  Irfine  street,  aa  shown  on  said 
map.  That  thereupon,  in  pursuanue  of 
such  agreement  and  understanding,  to- 
wlt,  January  27, 1890,  at  a  meeting  ol  the 
mayor  and  councllmen  regularly  had  and 
held,  ordinance  No.  1093, entitled  'An  ordi- 
nance creating  sewer  district  No.  14,  de- 
fining the  territory  and  establishing  the 
boundary  thereof,  and  providing  for  an 
entire  and  complete  system  of  sewerage  in 
said  district,  providing  the  manner  and 
means  for  a  special  aHsessment  to  pay  for 
the  construction  of  the  sewer  in  said  dis- 
trict.' That  the  following  members  of  the 
council  voted  for  the  passage  of  said  ordi- 
nance* First  ward,  Gunn,  Myers;  Sec- 
ond ward,  Earnest;  Third  ward,  Curtis, 
Elliott:  Fourth  ward,  Lockhard;  Fifth 
ward.  Whaley,  Ritchie;  total,  8.  The  fol- 
lowing councllmen  voted  against  the  pas- 
Hag«  of  said  ordinance:  Second  ward, 
lleery.  Councllmen  absent,  Tillotson,  of 
the  Fourth  word.  Eight  councllmen  vot- 
ed for  the  passage  ot  said  ordinance,  and 
among  them  were  B.  M.  Curtis  and  John 
Elliott  from  the  Third  ward,  and  E.  B. 
Whaley  and  Hale  Ritchie  from  the  Fifth 
ward.  That  January  27,  1890,  the  mayor 
of  the  city  ot  Tupeka  approved  said  ordi- 
nance, and  Jan  uary  30, 1890,  the  said  ordi- 
nance was  duly  published  in  the  official 
city  paper.  That,  of  the  membera  of  the 
city  council  who  voted  for  said  ordinance 
No.  1093,  Whaley,  Ritchie,  and  Elliott 
were,  at  the  time  they  voted  for  said  ordi- 
nance, pecuniarily  InterPHted  in  the  pas- 
sage of  said  ordinance,  inasmuch  as  it 
omitted  large  property  Interests  belong- 
ing to  sold  counclinien  from  the  burden  of 
building  said  main  sewer,  and  without 
the  rote  ot  these  three  councllmen  a  ma- 
jority of  all  the  membera  ut  the  city  coun- 
cil ^d  not  vote  lor  the  passage  of  said  or- 
dinance. 

**  (8)  That  the  parcel  of  land  orlots  shown 
on  the  map  or  profile  marked  '  Exhibit  B,* 
and  designated  or  marked  in  yellow  color. 
Is  the  territory  now  included  in  sewer  dis- 
trict No.  14*  as  defined  by  ordinance  No. 


1093,  and  all  the  territory  ol  land  or  lots 
on  said  map  or  profile  marked  In  blue 
color  on  said  map  wan  Included  In  the 
topographical  survey  made  by  the  city  en- 
gineer In  oliedience  to  the  direction  of  the 
mayor  and  ctmncilmen  ot  the  city  ol  To- 
peka  preliminary  to  the  creation  of  said 
proponed  sewer  district  No.  14,  and  were 
excluded  from  sold  district  by  said  ordi- 
nance for  thepurpose  of  relleplnji^all  of  the 

{property  on  said  map  or  profile  marked 
n  blue  color.  Including  the  property  be- 
longing to  the  Whaleys,  Ritchtos,  and  El- 
liott, from  paying  its  Just  ])roportion  of 
the  assessment  necessary  for  the  construc- 
tion of  theaald  main  sewer  fordlstrlct  No. 
14,  ond  for  the  purpose  of  compelling  the 
lots  and  lands  Indicated  and  marked  in 
yellow  on  said  map  or  profile  to  pay  all 
Che  assesements  necessary  to  pay  lor  con- 
Btructing  the  main  sewer  in  district  No.  14. 

"  (9)  That  all  of  theland  and  tots  shown 
on  said  map  or  profile  marked  In  blue 
color  were  excluded  from  said  sewer  dis- 
trict No.  14  by  the  said  ordinance  tor  the 
purpose  aforesaid. 

"  (10)  That,  after  the  passage  ot  said  or- 
dinance No.  1093,  the  mayor  and  councll- 
men of  the  cltj'  ot  Topeka  caused  the  city 
engineer  to  make  another  topographical 
survey  of  the  territory  defined  and  bound- 
ed by  said  ordinance,  and  prepare  a  map 
or  profile,  with  the  plans  and  specifica- 
tions, for  the  main  and  lateral  sewers  of 
said  district  No.  14,  and  tomakeand  file  an 
estimate  for  said  work,  which  map.  plans, 
and  specifications  so  prepared  by  the  city 
engineer,  the  mayor  and  councllmen,  at  a 
meeting  regularly  had  and  held,  adopted 
and  approved  said  plans  and  estimates 
of  the  cost  of  said  work,  and  caused  the 
city  clerk  to  publish  proposals  for  bids  tor 
the  construction  of  said  main  and  lateral 
sewers.  That  the  city  engineer,  by  his 
estimates,  reported  to  the  mayor  and 
councllmen  that  said  work  would  cost 
911)4.173.15.  That  the  red  line  on  said  map 
commencing  at  tlie  alley  between  Lincoln 
and  Buchanan  streets.  Tunning  thence 
east,  thence  south,  thence  east,  thence 
north,  thence  east,  thence  north  to  13tli 
street,  to  and  across  the  railroad  track 
of  the  K.,  N.  &  D.  R.  R.  Co.  and  the  A.,  T. 
&  S.  F.  R.  R.  Co.  track,  and  thence  north- 
erly to  connect  with  the  main  sewer  of 
sewer  district  No.  12  at  the  intersection  of 
Tenth  avenue  and  Adams  street,  uescribed 
in  conclusion  of  fact  No.  2,  shows  and  rep- 
refientH  the  line  of  themoin  sewer  proposed 
to  be  constructed  and  built  for  sewer  dis- 
trict No.  14. 

"(11)  That  all  the  territory  between  13Ui 
and  14th  streets  and  Jackson  street  and 
the  K.,  N.  &  D.  R.  Remarked  in  blue  color 
on  the  map  above  referred  to,  lu  adjoin- 
ingsaid  mainsewer.and  should  bedrnined 
into  this  main  sewer  by  means  ot  lateral 
sewers  constructed  at  a  comparatively 
small  expense,  and  is  and  was,  before  the 
passage  of  said  ordinance,  chiefly  owned 
by  the  said  Hale  Ritchie,  and  his  brother, 
John  Ritchie. 

"(12)  Thatit  Ispractlcableforthemayor 
and  councllmen  of  the  city  of  Topeka  to 
create  n  sewer  district  for  the  lots  and 
lands  marked  In  blue  color  on  the  map  be- 
tween loth  avenue  and  12tb  street,  Jack- 


Digitized  by  Google 


492 


FAaFIC  REPOBTEIl,yoL.  26. 


(Ean. 


son  street,  and  tbe  K.,  N.  &  D.  B.  It.  track, 
and  tbe  sewage  could  be  deposited  from 
lateral  sewer-pipes  into  tbe  main  sewer  of 
district  No.l4,as  shown  ontliemap.  Tbis 
seems  to  be  the  only  means  nf  carrying  off 
tbe  sewage.  If  the  territory  marked  on 
the  map  in  yellow  color  Is  compelled  to 
constract  the  main  sewer  for  district  No. 
14,  and  tbe  tPrrltory  marked  In  bine  color 
OD  sold  map  between  30th  avenue  andI2th 
street  and  Quincy  street  and  tbe  railroad 
track,  and  the  territory  marked  In  bine 
color  on  the  map  between  13th  and  14th 
streets  and  Jackson  street  and  the  railroad 
trnck,  should  be  drained  into  the  main 
sewer  by  means  ol  small  lateral  sewers 
ext(*ndinjE  from  the  main  sewer  of  dis- 
trict No.  14,  at  a  comparatlrely  small  ex- 
pense, then  it  wonid  sa7e  and  relieve  to 
the  owners  of  the  lots  and  lands  In  tbetie 
two  Territories  marked  In  blue  color  the 
expense  of  constructing  a  main  sewer  to 
carry  away  to  the  river  tbe  sewage  from 
this  property. 

"(131  That  there  are  and  were  when 
this  ordinance  was  passed  about  lOti  houses 
on  the  said  lots  and  lands  marked  on  said 
map  In  blue  color,  and  nearly  all  of  these 
houHes  were  used  and  occupied  as  resi- 
dences, and  located  on  the  streets  and 
avenuuH  stated  in  plaintiff's  petition. 

"(14)  Thatthe  mayorand  councilmen  of 
the  city  of  Tnpeka.  purtjuant  to  law,  ap- 
pointed appralKers  to  appraise  the  real  es- 
tate without  Improvement  situated  in 
said  district  14,  as  defined  by  ordinance 
No.  1093,  for  the  purpose  of  determining 
how  much  each  lot  op  piece  or  parcel  ol 
land  should  pny  for  making  siiid  Improve- 
ment, and  said  appraisers  returned  their 
appraisement,  under  oath,  into  the  office 
of  the  city  clerk,  which  appraisement  Is  of 
tbe  aggivgate  sura  of  f  1)40,414. 

"(13;  That  the  plaintiff  Is  the  owner  of 
87  lots  in  said  sewer  dlHtrict  No.  14,  an  de- 
fined by  ordinance  No.  1008.  situated  on 
Tyler  street,  Topeka  avenue,  Harrison 
street,  Fourteenth  street.  Van  Bureo  street, 
Huntoon  street,  and  Jackson  street.  In  the 
city  of  Topeka,  and  the  said  apprnlhiers  so 
appointed,  as  aforesaid,  for  the  purpose 
of  appraising  all  of  the  real  estate  within 
said  district,  as  defined  by  said  ordinance, 
appraised  the  87  lots  belonjflng  to  plain- 
tiff, wltliuut  the  improvements,  at  the  sum 
ot  Sr>0.700. 

"(jy)  That  there  are  only  two  houses 
situated  uu  tbe  said  ii?  lots  belonging  to 
plaintiff. 

"fl7)  That  the  lots,  ijleces.  and  parcels 
of  lauii  situated  in  the  territory  uuirked  io 
l)lue  color  on  Huld  map  between  10th  av- 
enue and  12th  street  and  Quincy  street  and 
tlie  railroad  truck,  and  between  13th  and 
14tl)  streets  and  Jiickson  street  and  tlie 
railruitd  crack,  marked  on  said  map  in 
lilue  color,  are  ot  about  the  snmc  value, 
without  improvements,  lot  for  lot,  as  the 
nveras'*  of  all  the  lotH  in  the  territory 
marked  in  yellow  on  said  map,  and  in- 
cluded within  district  No.  14.  as  defined  in 
saif]  ordinance  No.  1003,  without  tbe  Im- 
provements. 

"(ISi  That,  In  obedience  to  the  direc- 
tions of  the  mayor  and  conncilmen  of  the 
city  ol  Topeka,  the  city  enf^ni'er  has  prcv 
parcd  plans  and  apeciflcatlons  lor  said 


sewer  district  No.  14.  aa  deflued  by  said 
ordinan«^e,  for  tbe  bnfldlng  uf  said  main 
and  lateral  sewers  for  said  district,  and 
presented  said  plans  and  specifications  to 
the  mayor  and  conncilmen,  which  have 
been  approved  by  said  mayorand  council- 
men.  That  the  mayor  and  councilmen  of 
the  dty  of  Topeka  hare  caused  the  city 
clerk  to  advertise  fur  sealed  proposals  for 
building  said  main  and  lateral  sewers  in 
said  district,  and  intend  to  proceed  and 
let  the  contract  for  the  building  ot  and 
construction  of  said  main  and  lateral  sew- 
ers, as  alleged  In  plaintiff's  petition. 

"(19)  That  January  2r,  JK90,  and  for 
more  than  one  year  before  that  time,  the 
city  of  Tupeka  bad  and  was  dlrtdad  into 
Ave  wards,  and  at  all  the  times  hereinbe- 
fore stated  there  were  two  conncilmen 
elected, acting, and  qualified, in  each  ward, 
making  In  all  ten  acting,  elected,  and  qual- 
ified members  of  the  city  council  of  thecity 
of  Topeka,  and  that  said  city  Is  and  was 
a  city  of  the  first  class,  organised  under 
the  laws  ot  this  state. 

"(20)  That  Hale  Ritchie  and  John 
Ritchie  were,  Janua  FT  27, 1S90,  largeo  wners 
of  real  property  In  said  sewer  district  No. 
14,  as  bounded  and  defined  by  said  ordi- 
nance No.  1093." 

CONCLUSIONS  OF  LAW. 

"  (1)  Whether  or  not  It  is  competent  for 
the  mayor  and  conncilmen  ot  a  city  of  the 
first  Class,  by  ordinance,  to  establish  a 
sewer  district,  with  one  or  more  main 
sewers  and  lateral  sewers,  under  the  law 
governing  such  cities,  until  the  city  engi- 
neer has  made  and  completed  a  topo- 
graphical survey  of  tbe  district  to  be 
drained  by  such  system  of  sewers,  and, 
when  Huch  a  topographical  survey  is  made, 
Is  It  Incumbent  on  and  the  duty  of  the 
mayor  and  councilmen  to  adopt  the  sur- 
vey, with  the  boundaries  Indicated  by 
such  survey,  or  reject  tbe  sarvey  as  a 
whole,  query. 

When  a  city  of  the  first  class  is  di- 
vided into  Ave  wards,  an  ordinance  can- 
not be  lawfully  passed  by  the  mayor  and 
councilmen  unless  at  least  six  members  of 
the  city  council  vote  for  such  ordinance, 
and  the  vote  on  the  final  passage  of  such 
ordlnanee  must  be  taken  by  yeas  and  nays, 
and  must  be  entered  on  the  Journal  by  the 
city  clerk;  and  when  it  Is  shown  that  In 
a  city  of  the  first  class  the  city  is  divided 
into  five  wards,  and  that  on  the  passage 
of  an  ordinance  by  tbe  mayor  and  council- 
men  for  the  purpose  of  creating  a  sewer 
district,  defining  the  territory  and  estab- 
ilBhing  the  boundary  thereof,  and  provid- 
ing for  an  entire  and  complete  system  of 
sewerage  in  said  district,  providing  the 
manner  and  means,  and  [or  a  special  as- 
Hesfiment  to  pny  forthe  construction  of  the 
sewer  in  said  district,  and  it  is  shown  that 
only  eight  members  of  the  city  council 
voted  for  said  ordinance,  and  II;  Is  further 
chown  that  three  of  the  members  of  the 
city  council  who  voted  for  said  city  ordi- 
nance secured  to  themselves,  directly  or 
Indirectly,  a  pecuniary  advantage  over" 
the  owners  of  real  estate  included  within 
the  boundaries  of  the  proposed  sewer  dis- 
trict, such  members  of  tbe  city  council  are 
disqualified  to  vote  on  the  passage  of 
such  ordinance,  and  such  ordinance  duei» 
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not  pass  In  the  mannerrequlred  bysectlon 
109  of  the  act  entitled  'An  act  to  Incorpo- 
rate and  regulate  cities  of  the  first  class, 
and  to  repeal  all  prior  acts  relating  thera- 
to.'approved  March  U,  ISSl.andthe  acts  ol 
tlie  le^islatare  amendatory  thereof. 

"(3)  That  ordloaiice  No.  1093,  entitled 
*An  ordinance  creatlnjc  sewer  district  num- 
ber (14)  fonrteen.  deflnins:  the  territory 
and  eHtabtlHblng  the  boundary  tbereuf, 
and  prurldiuK  for  an  entire  and  complete 
eyntem  of  sewera^^e  in  said  district,  pro- 
viding; the  manner  and  means  and  for  a 
■peclai  aaseRsmeut  to  pay  fortheconstnic- 
tioo  of  tbe  aewer  In  said  district/  ap> 
pi-uved  January  29, 18W.  considered  and 
tested  by  tbe  foregulng  conclusluns  of 
fact,  la  unreasonable,  (1  Dill,  Mun.  Corp., 
8d  Ed..  S  319.)  l8  oppresBlTe,  (Id.  §  320.)  Is 
partial,  (Id.  §  322,)  la  In  contravention  ot 
common  rip-ht,  (Id.  §  259,)  and  is  there- 
fore void  In  law. 

"The  plaintiff  is  entitled  to  a  perpetual 
injonction,  as  prayed.  It  is  further  or- 
dered, adjudged,  and  decreed  by  tbe  court 
that  the  defendant.  Ita  officers,  aerenta, 
and  BervautB,  be,  and  they  are  all  ol  them, 
enjoined  by  the  Injunction  of  this  court 
from  entering  into  any  rontract  for  the 
constmctlon  of  tbe  mulnorlateral  sewers, 
ander  the  ordinance  oj  the  mayor  and 
eonncUmen  uf  tbe  city  of  Topeha,  No.  1093, 
and  from  making:  and  collecting  asHess- 
ments  tor  the  purpose  of  paying  for  said 
sewer  under  said  ordinance;  and  thecourt 
further  finds  and  decrees  tbe  said  ordi- 
nance to  be  nail  and  void  and  ol  no  effect. 
It  Is  further  ordered  and  adjudged  that 
tbe  plaltttltt  have  and  recover  bis  costs 
paid,  laid  ont.  and  e^tpended  in  thU  ac- 
tion, taxed  at  9 —  ." 

The  trial  court  decided  that  the  ordi- 
nance eatabllshiDA  tbe  sewer  district  was 
an  nnrpBSouuble  one,  and  that  the  ordi- 
nance was  not  legally  passed  by  reason  of 
the  affirmative  voteu  of  three  councUnien 
In  Its  favor,  who  had  a  pecuniary  inter- 
est therein. 

1.  We  will  first  consider  the  question  ol 
tbe  character  of  the  ordinance.  The  pow- 
ers of  a  municipal  corporation  are  divisible 
Into  those  general  In  their  nature,  power 
to  pass  ordinances  of  specified  and  defined 
cliaracter,  and  Incidental  or  implied  pow- 
em.  This  division  Is  generic,  is  anirer- 
saily  recognized  by  text-writers  and  courts 
of  last  resort,  and  has  been  frequently  Hp- 
piied  to  control  the  declKion  of  Importiint 
controversies.  Judge  Dillon,  in  his  work 
on  Municipal  Corporatioiis.  (4th  Kd.)  §  Wl. 
says.  "It  is  a  general  and  undisputed 
proposition  of  law  that  a  municipal  cor- 
poration possesses  and  can  exercise  the 
following  powers:  First,  those  granted 
In  express  words ;  secont/,  those  necessarily 
or  fairly  implied  In  or  Incident  to  the  pow- 
ers expressly  granted;  C/j/rrf,  those  essen- 
tlal  to  the  declared  objects  and  purposes  of 
the  corporation,  not  simply  convenient, 
but  indispensable.*'  AmonE;  the  decisions 
cited  approving  this  classification  of  pow- 
ers are  tbe  following:  Cook  Co.  v.  McCrea, 
93  111.  236;  City  of  Ottawa  v.  Carey,  108 
U.  K.  110.  2  Sop.  Ct.  Kep.  3B1 ;  City  of  Eu- 
faola  T.  McNab.  67  Ala.  5fiS;  Henke  v.  Mc- 
Cord.  65  Iowa,  378,  7  N.  W.  Kep.  623;  Ra- 
Tenna  t.  Fennsylvanta  Co.|  45  Ohio  St.  j 


11«.  12  N.  E.  Rep.  445 ;  Bell  T.  CItv  of  Plntte- 
ville,  71  Wis.  139.  36  N.  W.  Rep.  831;  GU- 
nian  V.  aty  of  Milwaukee.  61  VPia.  58S.  21 
N.  W.  Rep,  640;  Charleston  v.  Reed.  27 
W.  Ta.  681;  City  of  Kansas  v.  Swope,  79 
Mo.  446;  City  of  Portland  v.  Schmidt.  18 
Or.  17.  6  Pac.  Rep.  221;  Richmond  v.  Mc- 
Glrr.  78  Ind.  192.  The  ordinance  In  this 
prrticular  case  was  passed  by  the  city 
council  in  pursuance  ol  section  19,  e.  37, 
L«ws  1881,  that  reads:  "The  mayor  and 
council  shall  have  power  to  provide  for  a 
system  of  sewerage  and  drainage  lor  the 
city,  or  any  part  thereof,  and  to  build  and 
construct  Hewers  or  drains  by  districts  or 
otherwise,  as  the  mayor  and  council  shall 
designate,"  The  general  grant  ol  power 
Ib  broad  enough  for  all  purposes,  as  ex- 
pressed In  the  words,  "shall  have  power 
to  provide  for  a  system  of  sewerage  and 
drainage  for  tbe  city,  or  any  part  there, 
of;**  and  then  comes  the  discretionary 
power,  as  expressed  In  the  words  that 
follow,  '*and  to  build  andconstructsewem 
or  drains,  by  districts  or  otherwise,  as  tbe 
mayor  and  council  may  designate." 

It  Is  said  In  section  328.  Dill.  Mon.  Corp.. 
that  "where  the  legislature  in  terms  con- 
lers  upon  a  municipal  corporation  the 
power  to  pass  ordtuances  ol  a  specified  or 
defined  character.  It  the  power  thus  dele- 
gated be  not  In  conflict  with  the  constitu- 
tion, an  ordinance  passed  purauant  there* 
to  cannot  be  Impeached  aslnvalld.becaase 
it  would  have  been  regarded  as  unreason- 
able if  It  had  b^n  passed  under  the  inci- 
dental power  of  the  corporation,  or  under 
a  grant  ol  power  general  In  its  nature. 
In  other  words,  what  the  leglsla  ture  dis- 
tinctly says  may  be  done,  cannot  be  set 
aside  by  the  courts  because  they  may 
deem  It  to  be  unreasonable,  or  against 
sound  policy."  This  section  of  the  text 
Is  supported  by  the  cases  of  Peoria  v.  Cal- 
houn, 29  111.317:  City  of  St.  Paul  v.  Colter, 
12  Minn.  41,  (Gil.  16;)  Brooklyn  v.  Bresltn, 
57  N.  Y.691 ;  Coal  Float  City  of  Jeftemon- 
vllle,112Ind.  15, 13N.E.  Rep.  115;  State 
V.  Belvldere.  44  N.  J.  Law.  350.  In  the 
case  of  State  v.  Clarke,  54  Mo.  17,  Nap- 
ton,  J.,  says:  "It  Is  naked  assumption  to 
say  that  any  matter  allowed  by  the  legis- 
lature Is  against  public  policy.  The  best 
Indications  of  public  policy  are  to  be  found 
In  the  legislative  enactments.  Whether 
the  ordinance  In  question  Is  calculated  to 
promote  the  object  la  a  question  with 
which  tliB  courts  have  no  concern,  when 
the  legislative  will  has  been  plainly  ex- 
prcHfled."  Power  to  do  an  act  Is  often 
conferred  upon  municipal  corporations  In 
general  terms,  without  being  accompanied 
by  any  prescribed  mode  of  exercising  It. 
In  such  cases  the  common  council  neces- 
Harily  have,  to  a  greater  or  less  extent,  a 
dleci-etion  as  to  the  manner  in  wlilch  the 
power  shall  be  used.  This  discretion, 
where  It  is  conferred  or  exists,  cannot  be 
JucIIcially  Interfered  with  or  questioned, 
except  where  the  power  Is  exceeded,  or 
frnnd  Is  Imputed  and  shown,  or  there  la 
a  manifest  Invasion  of  private  rights. 
Railroad  Co.  v.  Evansvllle,  15  Ind.  393; 
Kelley  v.  Milwaukee.  18  Wis.  S3;  Slack  v. 
Railroad  Co.,  18  B.  Mon.  1:  Bridgeport  v. 
Railroad  Co.,  IB  Conn.  475;  Page  v.  St. 
Loola,  90  Mo.  186;  Mayor  t.  Gill,  81  Md. 
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S75;  Railway  Co.  Cheyenne,  113  U.  S. 
516,  6  Sup.  Ct.  Hep.  601.  Thus,  tor  exam- 
ple. If  a  city  haa  power  to  grade  streets, 
the  courts  will  nut  inquire  Into  the  neces- 
sity tor  the  exercise  of  it.  or  tbe  refusal  to 
exercise  It;  nor  whether  a  particular 
flfrade  adopted,  or  a  particular  mode  ol 
exerclalns  the  power,  la  Judicious.  Tee- 
garden  V.  City  of  Racine.  66  Wis.  545.  14 
K.  W.  Rep.  614;  Sheridan  v.  Colvln.  78  III. 
237;  Hovey  v.  Mayo,  43  Me.  822;  Rich- 
mond T.  McQirr.  78  Ind.  192. 

So,  wbettaw  we  view  the  delegation  of 
tbepower  contained  In  this  act  to  tbe  city 
authorities  o(  Topeka  to  provide  for  the 
construction  of  sewers,  by  district  or  oth- 
erwise, as  authority  to  pass  an  ordinance 
of  a  specified  or  defined  character,  or 
whether  we  determine  that  It  Is  a  general 
grant  of  power,  with  discretion  as  to  the 
mode  of  Its  exercise,— and  It  must  be  the 
one  or  the  other,— It  Is  not  subject  to  Ju- 
dicial control  upon  tbe  ground  that  it  is 
Gnreasonable.  As  a  matter  of  fact,  fairly 
letermined  by  tbe  express  words  of  tbe 
statute.  It  could  not  be  unreasonable  be- 
cause the  city  council  had  adopted  a  sys- 
tem of  sewers;  and  the  section  expressly 
provides  "  that,  wben  any  property  has 
paid  Its  full  proportion  for  general  sewers 
and  drains  In  one  district,  it  shall  not  be 
transferred  to  any  other,  and  made  liable 
for  sewers  and  drains  therein. "  When,  In 
the  course  of  time,  the  sewerage  system 
of  tbe  city  shall  be  complete  by  districts, 
the  only  possible  difference  it  can  make  to 
any  or  all  property  holders  would  be  tbe 
time  at  which  they  are  taxed  for  the  par- 
ticular Improvement.  It  they  could  be  ex- 
.!luiled  from  a  sewer  district  In  which  there 
was  a  large  population,  and  left  to  await 
the  growth  and  development  of  a  more 
sporseiy  settled  portion  of  the  city,  then 
sewertaxes  would  bepostponed.  We  think 
the  trial  court  erred  In  Its  conclusion  of 
law  tbnt  tbe  ordinance  establishing  tbe 
sewer  district  was  nnreasonable. 

2.  Tbe  query  of  tbe  trial  court,  whether 
or  not  It  Is  competpnt  for  the  mayor  aud 
councllmen  of  a  city  of  tbe  first  class,  by 
ordlnanL-e,  to  establish  a  sewer  district 
with  one  or  more  main  sewers  and  lateral 
sewers,  under  the  law  governlug  such  cit- 
ies, until  the  city  engineer  has  made  and 
completed  a  topographical  survey  of  the 
districts  to  be  drained  by  such  system  of 
sewers,  and,  when  such  a  topographical 
survey  Is  made.  Is  It  Incumbent  on  and  a 
duty  of  the  mayor  and  councllmen  to  adopt 
the  survey,  with  the  boundaries  Indicated 
by  such  survey,  or  reject  the  snrvey  as  a 
whole?— may  beanswered  In  tbe  negative, 
for  a  variety  of  very  good  reasons.  First. 
The  action  In  question  does  not  make  a 
topographical  survey  by  the  city  engineer 
a  condition  precedent  to  the  action  of  the 
mayor  and  council.  It  does  not  even  pro- 
vide that  such  a  survey  shall  be  made. 
Secouii.  The  duties  of  the  city  engineerare 
expressly  declared  by  section  89  of  tbe  act 
to  be  to  superintend  tbe  construction  ot 
all  public  works  ordered  by  the  mayor  and 
cnunolt,  make  out  plans,  specifications, 
and  estimates  thereof,  and  to  do  the  sur- 
veying and  city  engineering  ordered  by  the 
city  council.  Third.  It  has  been  repeated- 
ly decided  tbat  public  powers  and  trusts 
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are  Incapable  of  delegation,  and  tbe  pow 
er  conferred  by  this  act  must  be  exercised 
by  tbe  officers  to  whom  it  Is  delegated  by 
the  les^slatare.  1  Dill.  Mun.  Corp.  S  96. 
Where  the  charter  gives  tbe  city  council 
power  to  construct  sewers  of  such  dimen- 
sions as  may  be  prescribed  by  ordinance, 
the  council  cannot,  by  ordinance,  require 
sewers  to  be  constructed  of  such  dimen- 
sions as  may  be  deemed  requisite  by  the 
city  engineer.  St.  Louis  v.  Clemens,  52 
Mo.  1S3:  Gas- Light  Co.  v.  City  of  Minne- 
apolis. 86  Minn.  163,  80  N.  W.  Rep.  450; 
MatthewBv.AIezandria,68Mo.ll6;  Wbyto 
T.  Mayor,  2  Swan.  364. 

3.  Tbe  city  council  ot  the  city  of  Topeka 
consists  of  ton  members.  It  takes  six 
atSrmatlve  votes  tu  pass  an  ordinance. 
This  ordinance  received  eight  votes,  but  It 
la  alleged  that  three  members  of  the  coun- 
cil who  voted  lor  Its  passage  owned  prop- 
erty within  and  without  said  sewer  dis- 
trict, and  were  not  legally  entitled  to 
vote,  and  hence,  receiving  only  Ave  disin- 
terested affirmative  votes,  the  ordinance 
was  not  legally  passed.  The  material 
facts  respecting  the  ownership  uf  real 
property  by  members  of  tbe  city  council 
who  voted  for  thepassage  ot  the  ordinance 
are  these:  Hale  Ritchie,  one  ot  the  coun- 
cllmen from  the  Fifth  ward,  who  voted 
for  the  passage  of  the  ordinance,  was  the 
owner  of  a  large  number  of  city  lots  on 
Qulncy,  Monroe,  and  Madison  streets,  and 
on  Kansas  avenue,  and  a  block  lying  east 
of  Madison  street,  south  ot  Eleventh  street, 
west  of  Jefferson  street,  and  north  ol 
Twelfth  street.  His  brother,  John  Ritchie, 
owned  31  lota  situated  on  Kansas  avenue, 
Qulncy.  Monroe,  and  Madison  streets. 
Wblle  there  is  no  special  finding  of  fact  by 
the  trial  court  as  to  what  proportion  ot 
the  real  property  of  Hale  Ritchie  and  John 
Ritchie  is  included  within  this  sewer  dis- 
trict, we  Judge,  from  an  examination  ol 
the  maps  attached  to  the  record  as  exhib- 
its, that  about  one-half  of  tbe  property  ol 
each  are  Included  In  the  sewer  district.  In 
this  state  of  facts  it  Is  difficult  to  deter- 
mine whether.  If  a  disqualification  exists 
as  to  the  affirmative  vote  of  Hale  HItchle 
as  a  councilman,  on  the  passage  of  the  or- 
dinance, that  disqualification  Is  produced 
by  tbe  property  taken  Into  the  sewer  dl^ 
trict,  or  by  that  left  out.  To  say.  In  gen- 
eral terms,  that  a  member  of  a  city  coun- 
cil cannot  vote  on  the  passage  of  an  ordi- 
nance providing  for  the  construction  of 
some  Important  public  Improvement,  be- 
cause be  owns  real  property  on  the  street 
to  be  graded,  in  tbesewerdistrict  to  be  es- 
tabllshed.or  in  tbecity.  when  the  improve- 
ment Is  a  general  one.  is  at  once  to  dis- 
qualify every  property  owner  In  tbe  city 
from  belonging  to  tbe  city  council,  and 
committing  all  the  material  Interests  of 
the  city  to  a  class  of  persons  who  have  no 
property  rights  to  protect.  This  would 
be  going  too  far.  Our  statutes  have  pro- 
vided In  paragraph  6.53.  p.  230,  Oen.  St. 
1SS9:  "It  shall  be  unlawful  for  the  mayor, 
or  any  member  of  the  council,  or  any  elect- 
ed or  appointed  officer  or  servant  of  the 
city,  to  be  a  party  to  or  Interested  pecun- 
iarily in  anycontract.  Job, or  piece  of  work 
which  may  be  let  by  the  city;  and  any 
contract  in  which  any  such  officer  shall  be 
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pecuniarily  interested  sball  be  null  and 
void;  and,  In  case  any  money  shall  have 
been  paid  on  any  such  contract,  it  shall  be 
the  duty  ot  the  city  attorney  to  sue  for 
and  recover  the  amount  so  paid,  In  the 
name  ot  the  city,  from  the  parties  to  such 
contract, and  from  the  conncllman  or  uth- 
erofflcerpecuniarily  Interested  In  the  same, 
and  it  anyauch  officer,  while  in  office,  shall 
become  pecuniarily  Interested,  dirpctly  or 
inilirectly.in  any  contract  or  agreement  in 
which  the  city  shall  be  interested,  or  any 
qnestlun  submitted,  or  proceedings  upuu 
which  such  otflcer  shall  be  called  upon  to 
vote  or  act  officially,  with  Intent  to  gain, 
directly  or  Indirectly,  pecuniarily,  any  ben- 
efit, profit,  or  pecuniary  advautage,  he 
shall  be  removed  from  office,  and  on  con- 
vlctioD  shall  be  deemed  guilty  of  a  misde- 
meanor," etc.  This  section  prohibits  a 
member  ol  the  city  council  from  votiug  on 
any  question  snbmltted,  or  In  any  pro- 
ceeding, with  Intent  to  j^ain,  directly  or 
lndli*ectly,  pecuniarily,  any  benefit,  profit, 
or  advantage.  Assuming  that  this  sec- 
tion applies  in  letter  and  spirit  to  Hale 
Ritchie  in  his  vote  on  the  ordinance  in 
question,  yet  we  are  not  able  to  deter- 
mine.from  Ihefacta  recited,  thathis  affirm- 
ative vote,  cnst  in  favor  of  the  passage  of 
this  ordinance,  was  cast  with  intent  to 
gain  any  profit  or  advantage.  If  Kitchle 
was  prosecuted  under  the  section  above 
quoted  lor  misdemeauor,  or  if  proct'edlnes 
had  been  commenced  to  remove  him  from 
office  as  a  councilman,  on  the  facts  pre- 
HCDted  In  this  record,  could  It  be  pretended 
for  a  moment  that  a  guUty  latent  was 
shown?  The  theory  ot  the  defendant  in 
error,  II  applied  to  the  extent  claimed, 
would  practically  disfranchise  every  mem- 
ber ol  the  council  who  owned  real  prop- 
erty. Section  444,  Dili.  Mun.  Corp.  (3d 
Ed.)  aud  the  case  of  City  of  Toronto  v. 
Bowes,  4  Grant,  (U.  C.)  .'104.  are  cited  to 
sustain  the  views  ot  the  defendant  la  er- 
ror. The  citation  from  tlie  admirable 
work  of  Judge  Dillon  Is  to  this  effect: 
"Memliers  of  a  municipal  board  are  dis- 
qaalifled  to  vote  therein  on  pmposltions 
in  which  they  have  a  direct  pecuniary  in- 
terest adverse  to  tho  municipality  thoy 
represent."  This  is  tlie  extent  to  whicli 
the  test  applies.  In  support  of  it,  the 
foot-note  cites  the  cases  ot  >Supervi8orB  v. 
Hall,  47  Wis.  208,  2  N.  W.  Rep.  291;  Picltett 
V.  School-Dist.,  S  Wis.  r)51;  Coles  v. 
Williamsburph,  10  Wend.  659;  Walworth 
Co.  Banlt  v.  Furmors'  Loan  &  Trust  Co., 
16  Wis.  G29;  Church  v.  Vandusen,  37  Wis. 
54;  Steckert  v.  East  Saginaw,  22  Mich.  10-1. 

The  latter  case  is  similar  to  the  one  un- 
der consideration.  It  wan  an  injunction 
to  restrain  the  collection  of  a  special  as- 
Bessnient  for  paving  a  street.  (3ne  ot  the 
Krouuds  alleged  was  that  two  ot  the  al- 
dermen who  formed  a  part  of  the  quorum, 
when  important  action  w  as  taken,  and 
without  whose  presenco  and  votes  there 
would  have  been  no  quorum,  were  peti- 
tioner for  the  improvement,  and  owners 
of  property  liable  to  assessment  therefor. 
The  votes  of  these  aldermen,  it  is  clamed, 
were  void,  and  consequently  the  action  of 
the  council  to  which  thoir  votes  were  es- 
sential was  void  also.  Judge  Coolby, 
who  delivered  the  opinion  of  the  court, 


said:  "We  think  this  objection  without 
force.  The  action  in  question  was  legis- 
lative In  character,  and  the  interest  these 
aldermen  had  in  it  was  of  precisely  the 
same  nature  with  that  which  every  legis- 
lator has  la  a  bill  be  votes  for,  which  is 
to  subject  hia  property,  in  common  with 
that  ot  his  fellow-citizens,  to  taxation. 
They  were  laying  down  rules  which  in 
their  operation  would  afft^t  allxe  and  Im- 
partially their  own  interest  and  that  of 
all  others  whose  property  would  be  taxed. 
Such  an  interest  is  calculated  to  make  a 
man  carefnl  and  Holldtous  for  the  public 
Interest,  with  which  his  own  is  insepara- 
bly connected.  Instead  ot  inclining  him  to 
vote  recklessly  or  corruptly,  when  the 
burdens  are  to  follow  which  he  must 
share.  None  of  the  cases  cited  on  the  ar- 
gument in  this  connection  have  any  bear- 
ing. Those  only  decide  that  u  man  is  not 
permitted  to  occupy  inconsistent  posi- 
tions when  his  own  interest  is  directly  in- 
volved ;  but  in  no  question  here  vcted  ui)- 
on  could  these  aldermen  have  discriminat- 
ed between  their  personal  Interest  and 
that  of  the  other  tax-payers,  except  in  fix- 
ing the  taxing  district;  and  as  on  that 
question,  if  they  voted  at  all,  it  was 
against  their  apparent  Interest,  and  in  fa- 
vorof  maklngadistrict  thatincluded  their 
own  property,  It  is  obvious  that  they  did 
not  by  their  vote  place  themselves  in  a  po- 
sition antagonistic  to  other  tax-payers. 
If  the  common  council  acted  as  commis- 
sioners of  apportionment  in  making  the 
assessment  upon  the  property  that  was 
to  bear  the  burden,  other  cunslderations 
might  be  involved;  but  this  charter  des- 
ignates a  different  tribunal  for  that  pur- 
pose, and  prescribes greatcautlon to  insure 
impartiality."  This  comes  very  close  to 
theactlon  of  Ritchie  as  a  councilman.  He 
bad  a  largenumber  of  lots  Included  In  this 
sewer  district.  Theothercasesclted  are  to 
this  effect.  The  case  In  47  Wis.  and  2  N.  W. 
Rep.  applies  to  two  members  of  a  board  of 
county  aupervisora  who  voted  in  favor  of 
a  compromise  settlement  with  a  default- 
ing county  treasurer.  In  a  case  In  which 
they  were  personally  responsible  for  some 
of  the  missing  money.  In  the  case  In  16 
Wis.  the  general  rule  of  the  common  law, 
that  membera  of  a  legislative  or  a  munici- 
pal body  are  dlsqaallfied  to  vote  on  prop- 
ositions in  which  they  have  a  pecuniary 
interest  adverse  to  the  state  or  munici- 
pality they  represent,  was  applied  to  an 
officer  of  a  railroad  company.  In  Clmrcli 
v.  Vandusen  it  was  applied  to  the  trustees 
of  a  church  societj'.  In  Pickett  v.  School- 
Dist.  It  was  applied  to  a  school-district 
officer.  In  the  case  in  10  Wend,  the  same 
principle  was  applied  to  a  lillage  trustee. 
We  would  apply  it  in  this  case  against 
Councilman  Ritchie,  if  it  was  shown  that 
he  had  a  pecuniary  Interest  in  the  estab- 
lishing of  this  sewerdistrict  adverse  to  the 
city  of  Topeka.  Viewing  it  from  every 
stand-point,  we  cannot  say  that  Ritchie 
was  disqualified  by  reason  ot  the  fact  that 
some  of  bis  property  was  included  in  and 
some  excluded  from  the  sewer  district. 
His  vote  made  the  necessary  majority, 
and  the  ordinance  was  legally  passed.  It 
Is  not  necessary  to  comment  on  the  votes 
of  the  other  councllmen.  The  property  In 
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eluded  In  the  sewer  district  itt  Bpeclallr 
benefited,  and  it  la  true  that  other  prop- 
erty miBht  hare  been  token  In  and  re- 
ceived apecial  benefllB.  This  may  be  Bald 
In  every  comb  oI  the  estnblJHhnient  of  a 
Bewer  district;  but  because  the  city  coun- 
ct),  In  the  exerciHe  of  the  power  and  dlecre- 
tlon  conferred  upon  It  by  law, han  Included 
some  and  excluded  some,  we  cannot  say, 
as  a  matter  of  law,  based  upon  the  exclu- 
sion, that  theordinance  is  void ;  for,  with- 
out a  clear  showing  thnttliure  has  been 
corrupt  and  fraudulent  action  by  the 
couDcllinen,  we  cannot  review  their  pro- 
ceedings in  Bucb  a  matter.  Our  concln- 
sion  Is  that,  upon  the  facts  recited  in  the 
record,  there  has  not  been  a  sufHi-ient 
showing;  upon  which  to  predicate  a  Jndj; 
ment  either  that  the  ordinance  Ib  void,  or 
that  Hitchle  was  disgualifled  from  voting. 
It  i8  true  In  this  case,  as  In  every  other 
sewer  dlBtrict  that  may  be  estabtislied, 
that  there  ere  adjoining  its  boundarleH 
some  outlying  property  that  miKbt  be 
benefited  by  the  Hewer;  and  we  have 
no  doubt  but  that  the  property  lying 
inside  the  bonndai-IeB  of  this  particu- 
lar sewer  will  receive  benefits  from  its 
conatruftlon ;  but,  be-'ause  these  results 
are  plain.  It  does  not  follow  that  all 
property  that  may  he  benefited  by  the 
roDstructlon  of  sewers  sbotild  all  be  em- 
oraced  within  one  sewer  district.  The  leg- 
Islatore  has  left  this  matter  to  the  con- 
trol of  the  mayor  and  councllmeii  of  the 
city  of  Topeka.  and  in  no  case  woold  we 
interfere,  except  upon  clear  proof  of  act- 
nal  fraud.  All  questions  of  public  pnUcy, 
with  reference  tosewera.have  been  consid- 
ered and  determined  by  the  leffislatnre  of 
this  state,  and  as  long  an  the  proceedings 
of  the  city  council  are  In  accordance  with 
the  express  grant  of  power  of  the  legisla- 
ture, and  the  personal  conduct  of  tlie  mem- 
bers thereof,  with  reRpect  to  their  oHlcial 
action  In  such  mutters,  is  not  fraudu* 
lent,  we  find  no  warrant  of  authority  to 
Interfere  or  subject  the  establishment  of 
sen'er  districts  to  Judicial  Interierence. 
Recent  opinions  of  this  court  filed  at  the 
January  aittlne  In  the  cases  of  Mayor, 
etc.,  V.  Price,  Mayor,  etc.,  v.  Lompliear, 
and  Mayor,  etc.,  v.  Burns'  Estate,  '2')  Pac. 
Kcp.  6W5,  will  be  found  to  have  some  bi'ur- 
Ing  on  the  proponitiims  hei-ein  dlscuKHud. 
It  is  recommended  that  the  judgment  of 
the  dii«trlct  court  ofHhawnee  county  be 
reversed,  and  the  cuuse  remanded,  with 
Instructions  to  refuse  the  order  of  Injunc- 
tion. 

Prr  Curiam.  It  la  ao  ordered;  all  the 
Justices  concurring. 


m  Knn.  371 

HAHMRRBLOtron  et  nl.  v.  Vity  of  Kanbas 
dry  e*  al. 

(Supreme  Vmirt  of  Kdimna.    April  11,  1801.)  I 

McNICirAL  COKPOKATIONS  — CoNTltOL  OP  SxitEETi  I 
— LiMITATIOXS.  i 

1.  Tne  findings  of  fact  examined,  aod  hrld  < 
mifDcicnt  to  susUiin  the  first  coLcliision  of  Isiw  by 
the  trial  court,  to  the  effect  that  Content  tivcuuc, 
Khdsus  City,  Kaa.,  ia  a  street  within  the  limits 
of  said  city,  and  undor  tbe  txtntrol  tbereof. 

2.  The  flndiiiiTS  of  favt  io  this  case  show  that  i 
the  "assessment"  for  the  imfrovemeut  of  Central  1 


avenue  was  "ascertained"  TTorenibep  22,  18S9. 
Held,  taat  the  SO-days  statute  of  limitations  com- 
menced to  run  at  that  time,  and  bad  fully  mo 
long  before  tbe  plaintiffs  commenced  theur  aotioiv 
October  2J,  liAM),  and  tbe  action  was  therefore 
barred. 
iSullabiu  by  Strang,  C.) 

CommissIonerH*  decision.  Error  from 
district  court,  Wyandotte  county;  O.  L. 
Mu,\,EU,  Judge. 

Chtirlffs  DHiilfls  and  lirown,  Chapmnn 
&  Brown,  for  plaintiffs  in  error.  L.  W. 
KepiiDger,  for  defendants  In  error. 

Strang,  C.  This  was  an  injunction  pro- 
ceeding, begun  In  the  district  court  of  Wy- 
andotte f.outity,  October  20,  lS9it,  to  re- 
strain tiie  collection  of  certain  special  as- 
sessments  levied  againat  the  p'-operty  of 
the  plaintiffs  by  the  defendants  to  pay  the 
first  Instullment  of  the  amount  assessed 
ugainstBaid  property  for  paving  andcurb- 
ing  Central  avenue  In  Raid  defendant  city, 
and  to  declare  the  entire  aBsesament  Told. 
The  case  was  heard  by  th**  district  court 
of  Wyandotte  connty,  November  17, 1S90. 
The  court  made  special  findings offactand 
corcluBlous  of  low,  and  rendtred  ageneral 
Judgment,  dissolving  tbe  injunction,  and 
taxing  the  costs  to  the  plaintiffs,  who 
bring  the  case  here  for  review.  There  are 
a  uninber  uf  errors  aaslgned  In  this  case, 
and  an  almost  Innumerable  number  of 
Bubquestlons  raNt^d  anddlacuaRed  by  coun- 
sel for  the  plalntiffH  In  their  brief,  and  tn 
the  oral  argument  before  the  commission. 
Several  of  the  tiuestiuns  have  been  decid- 
ed by  this  court  In  opinions  recently  re- 
ported, and  are  therefore  taken  out  of  the 
domain  of  dlsi)iited  questions,  and  bare 
become  the  settled  law  of  the  state.  In 
the  light  of  these  deulKlona,  therels  but  lit- 
tle to  settle  In  this  case. 

The  first  question  we  desire  to  notice  Is 
raised  by  tlie  platntlffH'  objection  to  the 
first  conclusion  of  law  by  the  trial  court. 
We  notice  this  question  first,  not  simply 
because  It  relates  to  the  first  conclusion 
of  law  In  the  case,  and  Is  the  first  error 
assigned,  but  because  It  raises  a  question 
that  should  be  fir^t  settled.  Jt  rnlseB  the 
question  whether  or  not  Central  avenue  Is 
a  street  witliin  the  defendant  city.  If  Cen- 
tral avenue  la  not  a  street  withinsald city, 
then  the  mayor  and  council  of  said  city 
did  not  and  could  not  ubtnin  Jurisdiction 
over  the  same 'ur  paving,  or  curbing,  or 
for  the  purpose  of  other  Improvements; 
and  If  said  avenue  is  not  a  street  of  said 
city,  then  this  case  should  terminate  here, 
and  In  favor  of  the  plaintiffs.  The  con- 
[■iiiHloii  uf  lHwrcfL>rre<l  to  reads  as  follows: 
"That  theexclusiveownershlpand  control 
of  Centrnl  avenue  is  in  the  city,  the  par- 
ties mentioned  in  the  petition  as  owning 
certain  parts  of  said  avenue  having  by 
tlielr  arts  dedicated  such  pieces  of  land  to 
public  usp. "  Tbe  plaintiffs  allegothat  this 
conclusion  Is  erroneous.  We  do  not  think 
HO.  We  think  there  Is  suffli/ent  in  thefind- 
ings  of  fact  of  the  court  below,  which  are 
unchallenged  by  the  plalntiHs.  to  Intlysns- 
tain  this  conclusion  of  the  court.  In  July, 
1S87,  there  was  no  street  whereCentral  av- 
enue now  Is.  About  that  time  the  Inter- 
state Consolidated  Rapid  Trsnsit  Rsll- 
way  Comi>any  opened  up  and  graded  Its 
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right  of  way  from  Mill  street  to  Elght- 
wntb  street.  Boon  after,  artlacent  prop- 
erty on  both  Bides  wva  platied  In  addi- 
tions by  the  owners  alonK  the  line  ol  eaid 
roadway,  and  in  conforinlty  to  its  coarse, 
and  dedlcattoDs  were  made  to  the  city  and 
coDnty  of  safilcient  ground  on  either  side 
of  the  said  right  ol  way  to  constitute  a 
road-way  80  feet  wide,  almostcuntlnuons- 
ly.  for  ttoe  entire  length  of  such  arcnue; 
and  the  findings  farther  show  tbat  said 
railway  company,  the  Klverview  Land  & 
Tmprorenient  Company,  by  their  otlicors, 
and  the  other  iodividDals.  who,  It  Is  al- 
leged In  plaintiffs'  petition  own  portions 
ol  said  street,  In  their  proper  pertions,  ac- 
quiesced Id  the  use  and  occupation  nt  said 
avenue  as  a  street  by  tbedriendant  city. 
They  permitted  the  city  to  build  side- 
walks  along  ^ald  street,  and  most  of  them 
joined  in  a  petition  asking  the  city  to 
build  such  walks.  They  also  asked  the 
city  to  extend  the  water-mains  along  said 
street,  that  they  migbt  connect  therewith 
and  obtain  a  supply  of  water;  and  again, 
the  most  of  the  parties  who  It  Is  alleged 
own  part  of  said  street  Joined  in  a  peti- 
tion asking  the  city  to  extend  said  water- 
mains;  and  all  the  parties  stood  by  and 
saw  the  street  curbed  and  pared  by  tlie 
city,  without  ever  objecting  thereto,  or 
making  any  claim  to  the  ground  being  so 
paved.  Ali  such  parties  areestopped  now 
from  claiming  ownership  In  the  lands  con- 
stituting said  street,  and,  as  the  entire 
length  of  Bald  street  was  taken  Into  the 
city  before  it  was  paved,  said  avenue  Is  a 
street  of,  and  within  the  limits  of.  said  de- 
fendant city,  and  as  such  Is  within  thecon- 
trol  of  the  mayor  and  conncil  of  said  Hty. 
8uch  avenue  l)dng  a  street  within  said 
city,  the  mayor  and  council  thereof  might 
obtain  Jurisdiction  over  it  for  the  purpose 
of  curbing  and  paving  tbe  same  by  taking 
the  neceRsary  statutory  steps  which,  un- 
der tbe  law,  give  them  Jurltidlctlon  over 
the  streets  of  the  city  for  that  purpose. 
I)1d  the  mayor  and  conncil  takesucb  steps 
In  this  case,  and  obtain  jurisdiction  over 
Oentral  avenue  fur  paving  purposes?  Tbe 
statute  provides  that  they  mnnt  paes  and 
publish  a  dei:laratory  resolution,  declaring 
the  necessity  for  paving  the  street  souRlit 
to  be  paved.  Such  a  declaratory  resolu- 
tion was  passed  June  25,  18Sd,  and  pub- 
lished according  to  law.  August  24th 
thereafter,  ordinance  No.  1001  was  pub- 
lished, being  an  ordinance  providing  for 
the  pavlug  and  curbing  of  Oentral  avenue 
between  Mill  street  and  Eighteenth  street. 
Afterwards  the  city  engiueer  prepared 
plans,  Mpeciflcatlons,  and  estimates  for 
curbing  an<2  paving  said  avenue.  Tbe 
contracts  for  said  Improvement  were 
then  let.  Appraisers  were  appointed,  and 
the  propei'ty  deemed  liable  for  the  im- 
provements was  appraised,  and  on  No 
vember  32,  1889,  ordinance  No.  1150  was 
passed  and  publlehed,  being  "An  ordi* 
nance  apportioning  and  assessing  tbe 
costfl  of  paving  and  curbing  Central  ave- 
nue from  Mill  street  to  Eighteenth  street 
upon  the  property  liable  for  the  payment 
thereof."  Attached  to  this  ordinance, and 
published  with  it  in  the  official  city  pa^ 

ET.  was  a  schedule  or  list  of  lotu  assessed, 
dadlng  those  of  the  plalntiSs.  for  the 


purpose  of  the  Improvement  of  anld  ave- 
nue, with  amount  of  the  assesnment 
charged  against  each  lot.  In  May,  lijOO, 
the  work  under  the  paving  contract  was 
complete,  and  tbe  city  engineer  accepted 
the  same.  Id  August,  1800,  the  work  on 
the  curbing  contract  being  completed,  the 
city  engineer  accepted  the  work  under 
tbat  contract,  and  made  bis  final  report 
to  the  city  council,  which  was  accepted  by 
tbat  body,  and  the  contractors  fully  paid 
fur  their  work  so  done.  In  Aagast.  1890) 
ordinance  No.  1661,  being  "An  ordinance 
levying  a  tax  to  create  a  revenue  to  pny 
the  maturing  principal  and  aecruinglnter- 
est  on  Internal  improvement  bonds  issued 
for  paving  and  curblngCentralarenuefrom 
Mill  street  to  Eighteenth  street,  "was  pub- 
lished. It  thus  appears  that  all  the  neces- 
sary ccmditions  precedent  to  obtaining 
jurisdiction  over  said  avenue  for  paving 
and  curbing  purposes  were  performed,  and 
the  council  of  said  city  obtained  jurisdic- 
tion over  said  street  for  such  purposes. 

This  case  seems  to  hare  been  bronicbt 
under  section  353  of  the  Code;  but  this 
court  has  already  determined  that  section 
258  has  nothlnK  to  do  with  a  cbm  of  this 
kind.  In  the  case  of  Lynch  v.CMty  of  Kan- 
sas aty,  45  Kan.  — ,  21  Pnc.  Rep.  978,  after 
quoting  from  the  opinion  in  the  case  of 
City  of  Topeka  v.  Oage,  Id.  82.  referring 
to  the  limitation  clause  in  paragraph  590. 
Gen.St.l888,U)s«tated:  "With  this  broad 
and  liberal  interpretation  of  this  statute 
a  conflict  inevitably  arises  1>etween  It  and 
section  258  of  the  Code, "  And,  after  refer- 
ring  to  paragraph  090,  containing  the  30- 
duys  limitation  clause,  it  is  added:  "The 
plain  Intent  ol  these  various  provisions  is 
tocaase  Httgatlon,  if  any  there  Is  to  be, 
to  be  commenced  before  tbe  Issne  of  the 
bonds,  so  as  to  avoid  any  uncertainty 
about  their  legality  that  might  afterwards 
aHect  their  market  value.  The  80-days 
limitation  within  which  tbe  asnessmeuts 
tbat  are  the  basis  of  the  bonds  can  be  at- 
tacked Is  a  wise  one,  Is  reasonable  as  to 
time,  and  Is  of  unquestionable  validity  In 
every  reapect.  To  give  It  force  we  must 
hold  that  it  changes  the  time  within  which 
an  action  of  this  kind  can  beinstltnted  un- 
der section  25S  of  the  Code,  and  lea  ves  that 
section  to  apply  only  to  Illegal  taxes  and 
illegal  charges.  Tbe  word  'assaesment,' 
as  used  in  section  258  of  the  Code,  and  in 
paragraph  680,  Q&x.  St.  1K88,  means  the 
specific  amount  chanced  on  the  property, 
and  not  the  mere  fact  of  valuation."  In 
the  case  of  Marshall  v.  City  of  Leaven- 
worth, 46  Kan.  — .  24  Pac.  Hep  976.  the 
court  held  thut  "tbe  limitation  of  30  days 
within  which  an  action  can  be  brought  to 
defeat  or  avoid  a  special  asseHsment 
or  street  improvements  under  section  1, 
c.  101,  Laws  1847.  is  conHtltntluna) 
and  valid,  and  tbe  time  when  tlio  assess- 
ment is  ascertained,  and  when  the  limita- 
tion commences  to  run,  is  when  the  ordi- 
nance levying  the  assessments,  anil  deslg- 
nating  the  amoun  t  of  the  assessmen  t  levied 
upon  each  particular  lot  or  piece  of 
ground.  Is  published,  and  takes  effect.* 
Following  the  rule  so  laid  down,  the  80^ 
days  limitation  In  this  case  commenced  to 
run  December  23, 18**9,— almost  a  year  be- 
fore the  case  was  begun  In  the  district 
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court.  See,  also,  Walilpren  t.  City  of 
KansaBCity,  42  Kan.  24a,  21  Pac.  Rep.  1068 ; 
City  ot  Topeka  v.  Gage,  (Kan.)  24  Pae. 
Hep.  82;  and  Lynch  v.  Kansas  City,  Id. 
973,  referred  to  herein.  Tlile  ia  nut  all  the 
laches  or  the  plaintiffs,  while  it  in  all  that 
iu,  perhaps,  material;  yet,  bo  far  as  any 
claim  of  equity  Is  concerned,  we  may  call 
attention  to  the  fact  that  they  not  only 
waited  until  the  SO-days  statute  had  run, 
but  they  stood  by  and  saw  the  contracts 
forpaviDtf  and  curblnK  said  arenue  let, 
saw  the  worlc  b^ng  done  thereunder,  an 
ordinance  passed  and  published  providing 
for  the  issuance  of  bonds  to  raise  the 
means  to  pay  forthe  work,  saw  the  bonds 
sold,  the  work  under  the  contracts  accept- 
ed by  the  city  engineer,  bis  report  thei-eot 
made  to  the  council  of  the  city,  and  by 
them  approved,  the  contractors  fully  paid, 
and  an  ordinance  passed  and  published 
levying  a  tax  upon  the  property  assessed 
for  tbe  Improvement,  to  meet  the  matniv 
Injc  principal  and  accrulnc  Intereston  said 
bonds,  and  then,  after  all  this  was  done, 
still  waited  more  than  30  days  before  com- 
mencing their  snlt.  The  plaintiffs  have 
lost  their  rights  by  waiting  too  long. 
There  was  no  reason  why,  when,  on  No- 
vember 22,  1S89,  ordinance  No.  115U  was 
published.  If  property  owners  felt  ag- 
grieved by  the  assessment  therein  made, 
they  should  not  have  commenced  their 

f>roceeding  to  en}oin  the  city  from  proct^ed- 
ng  further.  If, as  they  now  assert, 9t(  lots 
that  should  have  been  Included  among  the 
number  charged  with  the  improvement  of 
that  street  were  left  out  of  the  aasebsuient, 
that  fact  was  as  well  known  then  as  now 
or  at  thecommencement  of  thissult.  This 
and  allotherlrregularitles,  sbort-comtngs, 
and  defects  in  the  method  of  performing 
the  work  of  curbing  and  paving  were  ab- 
solutely waived  when  the  80-days  statute 
had  run,  and  they  remained  unchallenged. 
The  things  necessary  in  this  case  to  give 
the  mayor  and  council  of  the  defendant 
city  Jurisdiction  over  Central  avenue  for 
pavlngand  curbing  purposes  were  the  fact 
that  Central  avenue  waa  a  street  within 
the  limits  of  said  city;  the  passing  of  the 
resolution  declaring  the  necessity  for  the 
improvement;  the  making  of  plans,  speci- 
fleations,  and  estimates  for  tbe  work  by 
the  city  engineer;  the  appraisement  of  the 
property  charged  with  the  expense  of  the 
improvement:  and  the  passage  and  publi- 
cation of  theordinancesprovldingfor  pav- 
ing and  curbing  said  avenue,  wlthaspetHfl- 
cation  of  the  lotscharged  and  the  amounts 
asaessed  against  each  lot.  This  done,  the 
council  had  Jurisdiction  of  the  street  for 
paving  and  curbing  purposes;  and,.juriB- 
diction  having  attached,  they  could  go 
ahead  with  the  work  unchallenged,  unless 
within  30  days  from  the  publication  of 
tbe  ordinance  ascertainlngthe  assessment, 
suit  was  begun.  Having  held  thatCentral 
avenue  is  a  street  within  the  limits  of  de- 
fendant city,  and  that  tbe  council  of  said 
city  took  the  necessary  statutory  steps  to 
obtain  jurisdiction  over  the  same  for  pav- 
ing and  curbing  purposes,  and  the  plaln- 
tlffs'  cause  of  action  on  the  merits  being 
barred  by  the  express  terms  of  thestatute, 
as  wll  as  prior  decisions  ot  this  court,  we 
will  nut  examine  the  nnmeroos  Irregularlr 


ties,  detects,  and  short-comings  discovered 
and  argued  by  plwintiffs  in  their  brief.  We 
recommend  that  the  Judgment  ot  theconrt 
below  be  affirmed. 

Per  Curiam.   It  Is  bo  ordered;  all  the 

Justices  concurring. 


(«  Kan.  »7) 

State  v.  Corfield. 
(Supreme  Court  of  Kansas.    Deo.  6,  1890.) 
What  CoNariTCTES  Fohoekt — Indictment. 
An  information  which  charges  that  tbe  de- 
fendant made  out,  swore  to,  and  presented  to  the 
board  of  county  commissioners  of  a oertain  county 
a  claim  against  said  county,  which  was  allowed, 
and  a  warrant  iasupd  to  him  thereon,  when  said 
county  did  not  owe  him  anything,  is  not  guilty 
of  forgery  under  sectiim  115  of  the  crimps  act; 
and  an  information  basinl  upon  such  facta  does 
not  charge  tbe  offence  of  forgery,  and  it  is  not 
error  to  sustnin  a  motion  to  quash  the  same. 
(Stfllabua  hy  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court.  Barton  county;  J.  H.  Bai- 
LET,  Jud(?e. 

h.  B.  Kellogg,  Atty.  Gen.,  M.  JohnaoUt 
J.  A.  Wilson,  and  Adv  &  Nicholson,  for  the 
State.   Webb  &  Webb,  for  appeUee. 

Strang,  C.  Prosecution  for  forgery.  In- 
formation filed  in  the  district  court  of 
Kearney  county,  April  16.  1889.  April  18, 
18Sd,  change  ot  venue  allowed,  and  case 
sent  to  Barton  county,  Kan.  March  10, 
1890,  motion  to  quash  sustained  and  de- 
fendant discharged,  to  which  ruling  hub- 
talning  such  motion  to  quash  an  order 
dischuT^ng  tbe  defendant,  tbe  state  of 
Kansas  excepted,  and  appeals  to  this 
court. 

The  sole  question  tu  be  determined  here 
Is  whether  or  not  tbe  information  charges 
the  offense  of  forgery  onder  our  statutes. 
Tbe  Information  reads  as  follows:  "I.  J. 
A.  Wilson,  the  undersigned,  county  attor- 
ney ot  said  county,  lu  the  nam(«,  by  the 
authority  and  on  behalf  ot  the  state  of 
Kansas, come  nowhere  and  give  the  court 
to  understand  and  beinformed  that  on  the 
let  day  of  October,  A.  D.  1S8N,  In  said  county 
of  Kearney  and  stateol  Kansas,  one  [U.A. 
W.  Corflelajdid  then  and  there  unlawfully, 
felonlonsly,  and  fraudulently  falsely  make 
and  forge  and  issue  to  him,  and  did  willing- 
ly aid  and  assist  In  falsely  making  and  forg- 
ing, a  certain  county  order  and  warrant 
of  the  county  of  Kearney  in  the  state  of 
Kansas,  Issued  aud  purporting  to  have 
been  Issued  under  the  authority  of  the 
said  county  of  Kearney,  and  purporting 
to  have  been  Issued  by  virtue  of  the  laws 
of  the  state  of  Kansas,  providing  for  the 
allowance  and  payment  of  claims  against 
counties  in  said  state  of  Kansas,  the 
substance,  purport,  and  effect  of  which 
said  false  and  forged  county  order  and 
warrant  isaafollows;  thatistosay  *No. 
474.  91.000.00.  County  Clerk's  Office.  La- 
kin.  Kansas,  Uct.  Ist.  1888.  Treasurer 
Kearney  County,  Kansas:  Pay  to  H.  A. 

W.  Corfield,  or  bearer,  the  sum  of 

one  thousand  and  00  dollars, 

for  mileage  &  Ex.  for  Co.,  as  commission- 
er, out  ot  any  money  in  tbe  treasury  not 
otlierwiae  appropriated.  By  order  ot  tbe 
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board  of  county  commlsBlonen.  W.  J. 
Price, Cbalrman.  J.  B.  Watkhmar. Clerk.' 
Which  Bald  county  order  and  warrant  was 
sealed  with  the  seal  of  said  county,  and 
was  of  the  value  of  f 1,000;  a  more  partica- 
lar  description  of  which  Is  to  said  county 
attorney  now  unknown,  the  said  false 
and  forged  county  order  and  warrant  be- 
ing destroyed,  (or  In  the  possession  of 
some  person  to  said  eoanty  attorney  on- 
known;)  which  snld  county  order  and 
warrant  was  falsely  made,  and  Is  a  for- 
gery, in  this:  that  said  county  of  Kearney 
did  not  owe  said  [H.  A.  W.  Corfleld]  said 
sum  of  $1,000,  nor  any  part  thereof,  which 
said  defendant  well  knew  at  the  time  he 
so  made  and  cansed  and  procured  said 
county  order  and  warrant  to  be  so  made 
and  Issued  to  him ;  and  that  said  defend- 
ant then  and  there  wdl  knew  said  county 
order  and  warrant  to  be  false  and  fraud- 
ulent,  and  that  he  so  made  and  caused 
and  procured  said  connty  order  and  war- 
rant to  be  so  made  and  Ifsued  to  him,  the 
said  [H.  A.  W.  Cor&eld,]  with  Intent  to 
ebeat  and  defrandsald  county  of  Kearny, 
which  was  then  and  there  an  organised 
eoanty  of  the  state  of  Kansas,  contrary  to 
the  form  of  the  statutes  Id  such  cases  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas.  Second 
count:  And  I,  the  said  J.  A.  WllHon,  coun- 
ty attorney  as  aforesaid,  give  the  coort 
to  further  understand  and  be  Informed 
that  on  the  lat  day  of  October.  1888,  In 
said  county  of  Kearney  In  the  state  of 
Kansas,  the  said  H.  A.  W.  Corfleld,  did 
then  and  there  unlawfully,  feloniously, 
and  fraudulently  falsely  make  and  forge, 
and  cause  and  procure  to  be  falsely  made, 
forged,  and  issued  to  hlm.and  did  willing- 
ly aid  and  assist  In  falsely  making  and 
forging,  a  certain  county  order  and  war- 
rant of  the  county  of  Kearney  lu  the  state 
of  Kansas,  Issued  and  purporting  to  have 
been  Issued  under  the  authority  of  said 
county  of  Kearney,  and  purporting  to 
have  been  Issued  by  virtue  of  the  laws  of 
the  state  of  Kansas,  providing  for  the  al- 
lowance and  payment  of  claims  against 
conntles  In  said  state  of  Kansas,  the  sub- 
stance and  effect  of  which  said  false  and 
forged  connty  order  and  warrant  Is  as  fol- 
lows, that  Is  to  say:  'No.  475.  $380.00. 
County  Clerk's  Office.  Lakln, Kansas,  Oct. 
1st.  1888.  Treasurer  Kearney  County,  Kan- 
sas:  Pay  to  H.  A.  W.  Corfleld    or 

bearer,  the  sum  of  three  hundred  tighty 

— —  and  00  dollars,  for  4trlp8  to  To- 

peka  for  connty.  out  of  any  monev  tn  the 
treasury  not  otherwise  appropriated.  By 
order  of  the  board  of  county  commission- 
ers. W.  J.  PiticE.  Chflirman.  J.  H.  Wa- 
TBBHAN,  ClerR.'  Which  said  county  order 
and  warrant  waa  seated  with  the  seal  of 
eald  connty,  and  was  of  the  value  of  $380; 
a  more  particular  description  of  whicn  la 
to  said  county  attorney  now  unknown, 
the  said  false  and  forged  county  order  and 
warrant  being  destroyed,  or  In  the  posses- 
slon  of  some  x'erson  to  said  connty  attor- 
ney unknown,  which  sold  county  order 
and  warrant  was  falsely  made,  and  Is  a 
torgery.  In  this :  that  said  county  of  Kear> 
ner  did  not  owe  said  H.  A.  W.  Corfleld  said 
sum  of  $!)M),  nor  any  part  thereof,  which 
said  defendant  well  kue  w  at  the  time  be  so 


made  and  caused  and  procured  aaltf  coun- 
ty order  and  warrant  to  be  so  made  and 
Issued  to  him,  and  that  sutd  defendant 
then  and  there  well  knew  said  connty  or- 
der and  warrant  to  be  false  and  fraudu- 
lent, and  that  he  so  made  and  cansed  and 
procured  said  county  order  and  warrant 
to  be  so  made  and  issued  to  htm,  the  uafd 
H.  A.  W.  Corfleld,  with  intent  to  cheat 
and  defraud  said  connty  of  Kearney,  which 
was  then  and  there  an  organised  connty 
of  the  state  of  Kansao,  contrary  to  the 
statutes  In  such  cases  made  and  provid- 
ed, and  against  the  peace  and  dignity  of 
tbe  state  of  Kansas.  J.  A.  Wilson,  Coun- 
ty Attorney." 

Tbe  prosecution  ts  under  section  115  of 
the  Crimea  act.  which,  so  far  as  It  Is  ma- 
terial or  pertinent,  reads  as  follows:  "Ev- 
ery person  who  shall  falsely  make,  alter, 
forge,  counterfeit,  print,  or  photograph, 
or  cause  or  procure  to  be  falsely  made,  al- 
tered, forged,  counterfeited,  printed,  or 
photographed,  •  ■  •  any  county  war- 
rant or  order,  *  •  •  shall,  on  convic- 
tion, be  adjudged  guilty  of  forgery  In  tbe 
first  degree.  **  This  section  Is  a  copy  of 
section  116  of  the  crimes  act  of  1868, 
as  amended  by  the  legislature  of  1876. 
The  original  section  In  the  statutes  of 
1868,  so  far  as  It  Is  material  to  this 
case,  reads  as  follows:  "Every  person 
who  shall  forge,  counterfeit,  or  falsely 
alter,  or  cause  or  procure  to  be  forged, 
counterfeited,  or  falsely  altered,  any  war- 
rant *  *  *  of  the  state  of  Kansas. 
•  •  •  shall,  on  conviction,  be  adjudged 
guilty  of  forgery  In  the  first  degree."  Com- 
paring this  section  with  original  section 
116  of  the  Gen.  St.  of  1868,  we  And  that  the 
legislature  of  1»76,  In  amending  said  sec- 
tion, so  far  as  such  amendments  are  per- 
tinent to  this  case,  added  the  word  *'make'* 
to  the  operative  words  of  the  section,  and 
extended  tbe  effect  of  the  statute  to  coun- 
ty warrants  and  orders.  The  operative 
words  of  the  old  section  are  "forge,  coun- 
terfeit, or  falsely  alter,  or  cause  or  procure 
to  be  forged,  counterfeited,  or  falsely  al- 
tered;** while  In  the  new  or  amended  sec- 
tion th^  are  "falsely  make,  alter,  forge, 
counterfeit,  print. or  photograph,  or  cause 
or  procure  to  be  falsely  made,  altered, 
forged,  counterfeited,  printed,  or  photo- 
graphed." The  word  "falsely"  and  the 
procurement  clause  are  found  In  both  sec- 
tions. Tbe  portion  of  the  section  to  be 
construed  Is  theflrat  part  thereof, contain- 
ing the  operative  words,lt  being  conceded 
that  the  present  section  extends  the  oper- 
ation Of  tbe  statute  to  county  warrants 
and  orders.  In  the  old  statute  the  word 
"falsely  "  follows  all  the  operative  words 
of  the  section  except  the  word  "alter," 
which  alone  It  modifies,  while  In  the 
amended  section  It  precedes  and  modifies 
them  all.  By  such  change,  does  the  phra- 
seology obtain  any  new  or  other  slguifl- 
cance  from  that  which  It  had  In  the  orig- 
inal section  so  far  as  it  went?  We  are 
unable  todlscover  any.  As  it  nowstands, 
the  word  "falsely"  modifies  the  words 
"forge  and  counterfeit,'*  as  well  as  the 
words  "make  and  alter."  Does  the  word 
"falsely"  possess  any  meaning  different, 
when  it  modifies  the  word  "mske^ln  this 
section,  from  that  wtalcb  it  poBaesses  wbco 
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It  modlflea  the  words  "turge  and  counter- 
felt?"  Can  we  aay  that  the  word  "lalBe- 
ly,"  when  it  modtfles  the  words  "make 
and  alter,  "la  the  prenent  section,  meauH 
"fraudulently, "  and  that  it  means  some- 
thing else  when  It  modifies  the  very  next 
word  in  thesame  sentence,  to- wit, "  forge  ?  " 
We  think  not.  We  see  no  reason  lor  giv- 
ing the  words  "falsely,**  "make,"  and 
"  falsely  forge, "  as  found  In  our  statute, 
any  other  or  different  meaning  from  that 
which  they  possess  in  the  ordinary  forms 
of  indictment  fur  forgery  orcounterfeltlng, 
or  Id  the  text-books.  If  the  word  "false" 
were  eliminated  from  the  section,  and  it 
read  "every  person  who  shall  make,  or 
cause  or  procure  to  be  made,  any  county 
warrant  or  order,  with  Intent  to  defraud 
the  connty, "orit  the  language  was  "ev- 
ery person  who  shall  falsely  procure  to  be 
mad6  any  county  warrant  or  order,  with 
latent  to  defraud  the  county,"  we  could 
better  understand  the  contentlua  of  the 
appellant;  since  in  the  one  case  the  dufend- 
ant  might  be  guilty  of  procuring  the  war- 
rant to  Issue,  and  the  information  would 
be  good;  and  in  the  other  we  cuuld  say 
the  word  "falsely"  meant  "fraudulently, 
and  hold  the  charge  good  because  the  de- 
fendant fraudulently  procured  the  war- 
rant to  issue.  It  seems  to  us  that  the 
poflttloQ  of  the  appellant  Is  based  upan  a 
misapprehension  of  the  statute,  since  It  Is 
claimed  that  the  defendant  Is  guilty  of  the 
offense  of  forgery,  although  It  Is  conr^eded 
that  he  did  not  make  the  warrant  set  out 
in  the  Information,  but  that,  on  the  con- 
trary, the  warrant  was  made  by  the  chair- 
man of  the  board  of  county  commlssionera, 
and  attested  by  the  county  clerk,  upon  a 
claim  regularly  presented  to  and  allowed 
by  the  county  board.  In  other  words,  It 
Is  Insisted  that  the  defendant  Is  guilty  of 
forgery,  though  be  did  not  make  the  war- 
rant, and  the  warrant  Itself  is  genuine,— 
that  is,  was  not  toiled,  but  made  by  the 
parties  by  whom  It  purports  to  have  been 
made,— simply  because  the  county  did  not 
owe  him  anything  when  the  warrant  was 
issued.  That  because  tbedefendant  fraud- 
ulently presenttid  a  claim  to  the  board  of 
county  commissioners,  which  was  al- 
lowed, and  a  warrant  issued  thereon,  he 
is  guilty  of  forgery.  The  language  of  the 
statute  is  "falsely  make,  or  cause  or  pro- 
cure to  be  falsely  made."  The  defendant 
did  not  make  the  warrant,  and  the  war- 
rnnt  was  not  falsely  made  by  any  person 
or  authority;  hence  the  defendant  did  not 
cause  or  procure  the  warrant  to  be  falsely 
made,  and  his  conduct,  therefore,  did  not 
amount  to  forgery.  It  is  Intimated  bj 
the  state  In  its  brief  that  the  defendant 
cannot  be  punished  at  all  unless  for  for- 
gery under  this  statute.  That  is  wholly 
Immaterial,  so  far  as  the  question  present- 
ed to  this  court  Is  concerned.  We  hardly 
think, however,  that  if  thedetendant  made 
oat  and  swore  to  a  fictitious  claim 
against  the  county  of  Kearney,  and  pre- 
sented tlie  same  to  the  county  board,  and 
procured  its  allowance  by  them,  and  then 
procured  a  warrant  to  Issue  therefor,  our 
statntes  are  so  barren  of  remedies  as  to 
famish  none  in  such  a  case.  We  think  the 
motion  to  quash  was  properly  sustained. 
It  Is  therefore  recommendeo  thatttau  Judg- 


ment of  the  district  court  thereon  be 
firmed. 

Pbb  Cdriau.  It  Is  so  ordered;  alltbs 
Justices  concurring. 

ON  BEHEABINQ. 

(April  11,  1891.) 

Pbh  Cdbiah.  We  are  satisfied  with  the 
law  declared  lathe  former  opinion  handed 
down.  See  Manu  v.  People,  15  Hun, 
155,  and  the  numerous  decisions  cited 
therein ;  the  same  case  In  75  N  X.  4S4.  In 
that  case  It  was  said :  "  A  county  officer, 
who  without  authority  has  executed  in 
his  own  name,  as  the  oStclal  representa- 
tive of  the  county, an  instrument  purport- 
ing In  its  body  to  be  the  contract  or  obli- 
gation of  the  county,  cannot  be  convicted 
of  forgery."  State  v.  Wlllson,  28  Mlnu.52, 
9  N.  W.  Bep.  28,  State  v.  Young,  46  N.  H. 
266.  We  have  examined  Ex  parte  Hibbs, 
26  Fed.Bep.421;  Luttrell  v.State,85  Tenn. 
232,  1  S.  W.  Rep.  886;  also  all  the  other 
cases  cited  on  the  part  of  the  state.  So 
far  as  these  cases  conflict,  if  in  any  way 
they  do  conflict,  with  the  former  opin- 
ion, we  are  not  inclined  to  follow  them. 
The  motion  for  a  rehearing  wUI  b«  ovw- 
ruled. 

  (8S  Cat  MS) 

People  t.  I^koan.  (No.  20,764.) 
{Supreme  Covrt  ofCallJ^imta.  April  18,  1891.) 
CBOSs-BxAHiiUTioir  of  Witnebs— Mmooxouor  ov 

JVKT— DbDNEBK  JuBOB. 

1.  Where,  io  a  trial  for  larceny,  a  witness 
for  the  proseoution  testifies  to  having  seen  de- 
fenaaat  on  the  night  of  the  stealing,  but  si^ 
nothing  aboat  any  conversation  with  oefeDdant, 
it  la  inadmissible  for  defudant  to  cTCSB-exandiM 
liim  in  respect  toaotrnversation  had  at  that  time. 

2.  A  conviction  will  not  be  reversed  ttecanse 
it  appears  from  alQdavita  that  one  of  the  lorors 
drank  Intoxicating  Uquor  daring  the  trlu,  and 
that  during  a  reoena  of  oourt  he  was  tctozicated, 
when  oDunter-afSdavits  b;  the  other  Jurors,  and 
the  officer  In  charge  of  the  Jury,  show  that  the 
Inror  was  nuionai  and  sober  at  all  times  wtille 
hefuing  the  trial  and  deliberating  on  the  verdict. 

8.  If  during  the  trial  a  Juror  appears  to  be 
intoxicated  in  court,  dafradant  should  object  to 
his  serving  before  the  jury  reUni.  Da  uxrwa, 
J.,  dissenting. 

Commissioners* decision.  Departments. 
Appeal  from  superior  court,  Fresno  coun- 
ty; J  B  Caupbsll,  Judge. 

Binds  4  Merriam  and  A.  J.  Bonis,  tor 
appellant.  W.  D.  Tapper anAH.B.  W^ab, 
tor  the  People. 

FooTB,  C.  The  defendant  wasconvlcted 
by  a  Jury  of  the  crime  of  larceny,  the  Uiett 
of  a  calf.  From  the  Judgment  rendered  In 
the  premises,  and  an  order  denying  him  a 
new  trial,  he  appeals.  The  evidence  upon 
which  be  was  tried  Is  mainly  circumstan- 
tial, but  we  see  no  reason  to  declare,  as 
the  defendant  contends  we  should,  that 
the  Jury  were  not  warranted  lu  returning 
the  verdict  of  guilty. 

In  the  progress  of  the  trial  a  witness  for 
the  prosecution,  Mr.  Zellor,  testified  that 
be  saw  the  defendant  and  those  claimed 
to  have  been  with  him, on  the  night  of  the 
alleged  stealing,  at  Selma,in  Fresno  coun- 
ty, between  8  and  9  o'clock  in  the  evening. 
Then,  upon  cross-examination  by  defend- 
ant's counsel,  the  witness  said  be  had  no 
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conversation  with  them.  When  his  mem- 
ory was  relreshed  by  a  further  queatlon, 
be  was  about  to  state  what  be  had  said 
to  tbeni,  and  presumably  what  they  bald 
to  him,  when  the  dlBtrict  attorney  ob- 
jected, on  the  Kroand  that  the  testimony 
sought  to  be  elicited  was  not  In  cross-ex- 
amlnatloa  ot  any  thins  brouKht  ont  by 
him  In  Ills  examination  In  chief.  Thecourt 
sustained  the  objection,  and  the  defendant 
excepted,  and  asslj^os  this  ruling  of  the 
court  as  prejudicial  error.  It  the  people, 
for  the  purpose  of  crlmlnatinK  the  defend- 
ant, had  asked  for  this  coDrersatlon,  it 
would  have  been  admissible,  and  theu  the 
defendant  could  have  cross-examined  the 
witness  in  relation  to  the  matter.  This 
was  not  done,  and  as  the  defendant's  con- 
ve'sations  could  not  be  Introduced  by  bim 
In  chief,  for  tbe  reason  that  it  is  not[>er- 
mlBslble  for  a  man  chareed  with  crime 
thus  beforehand  to  manmactare  evidence 
for  himself,  so  It  could  not  be  admissible  In 
eroBB-examination,  if  hrongrht  ont  by  the 
defendant  for  the  first  time.  Besides,  what 
appeara  to  bare  been  said,  and  which  It 
was  the  evident  purpose  of  defendant's 
counsel  to  bring  before  the  Jury.  Is  testified 
to  by  defendant  afterwards.  Su  that  no 
prejudicial  error  was  committed  as  to  tbe 
matter. 

The  last  and  most  Important  jprouna 
npon  which  the  appellant  bases  his  con 
tentlon  tor  a  reverRal  of  the  Judgment  and 
order  is  that  one  of  the  Jurors  was  guilty 
ot  the  misconduct  ofdrinklng  Intoxicating 
liquors  daring  the  prngreas  of  the  trial, 
and  to  such  an  extent  as  to  disqnalify  blm 
fur  tbe  performanre  ot  biB  duty  in  such 
capacity.  TheafRdarlt  ot  the  Juror  him 
self,  seeking  to  Impeach  his  verdict,  la  nul 
admissible.  People  v.  Gray,  61  Cal.  188. 
There  were  other  affidavits  introduced  on 
the  part  ot  the  defendant  which  went  to 
abow  that  durlnfc  the  recess  ot  the  court, 
from  12  tu  2  o'clock  on  the  day  when 
the  verdict  was  rendered,  the  Jnror  In 
qneetion  was  intoxicated  In  a  saloon  in 
Fresno;  that  he  had  been  during  that 
week  under  the  Influence  of  Intoxicating 
liquors,  and  that  on  the  day  ot  tbe  verdict, 
during  recess  ot  court,  as  heretoforostated, 
lie  came  home  greatly  under  the  Influence 
nf  sneb  Hqnor, stupid  and  irrational;  that 
be  went  to  sleep,  and  was  awakened  by 
tbe  depnty-sberlff.  and  taken  back  to 
eourt  In  a  condition  not  flttlnghlm  for  the 
wrvice  of  a  Juror;  thathedranka  tumbler 
fnll  of  whisky,  and  was  Intoxicated  dur- 
mg  the  recess  above  mentioned:  that  the 
Jurur  wus  drunk  In  a  saloon  between  the 
hnnrs  of  12  and  2  on  the  day  In  question. 

There  Is  no  doubt  of  tbe  fact  that  tbe 
Juror  drank  the  Intoxicatlngllquor  during 
the  recess.  But  the  affidavits  for  the  peo- 
ple, mainly  by  tbe  fellow-Jurors  of  tbe  one 
rliarged  with  misconduct  sufficient  to  vi- 
tiate tbe  verdict,  are  to  the  effect  that 
at  no  time  during  the  trial  did  they  per- 
ceive that  the  Jnror  was  intoxicated  in  any 
degree,  bat  that,  on  tbe  contrary,  he  was 
sober,  intelligent,  and  perfectly  able  to 
consider  evidence,  and  exercise  Judgment 
In  deliberating  thereon;  and  that  on  the 
day  ot  the  rendition  of  the  verdict,  after 
tbey  bad  retired  to  consider  It,  the  Juror 
Wflfle  discussed  In  a  reasonable  and  sen- 


sible way  the  different  facts  as  shown  by 
the  testimony  In  the  case,  and  in  every 
way  indicated  Ihot  he  was  thoroughly 
able  and  in  a  condition  to  perform  his 
duty  as  a  Juror.  Tbe  affidavit  of  Dcputy- 
Sheritf  Pickett  shows  that  he  saw  the 
Juror  "Wade  come  into  the  court-house 
where  the  trial  was  had  with  George  Z. 
Moore,  another  deputy-sheriff,  athalf  past 
2  o'clock  of  the  day  of  the  verdict;  that  he 
has  known  tbe  juror  for  about  20  years; 
that  be  particularly  observed  him  from 
that  time  until  about  6  o'clock  p.  u  while 
on  the  Jury,  and  that  there  was  noinlng  in 
his  appearance  and  actibns  to  indicate  In- 
toxication; that  he  was  placed  in  charge 
of  the  Jury  at  5  P.  M.,  and  remained  In 
charge  of  them  until  about  6 :30  p.  u.,  un- 
til they  arrived  at  a  verdict,  when  he  re- 
turned with  themtothecourt-room;  that 
he  mot  tbe  Juror  in  question  about  15 
mtnates  after  tbe  verdict  had  been  re- 
turned, and  had  a  conversation  with  him, 
and  that  be  then  appeared  thoroughly 
sober.  Deputy-Sheriff  Moore  swore  that 
during  all  the  days  of  this  trial,  lSth,19th, 
and  2uth  ot  June,  1890,  he  was  in  the  court- 
room, and  observed  thejaror  Wade;  that 
he  appeared  to  be  thoroughly  sober  and 
intelligent,  and  In  a  condition  to  perform 
his  duties  as  Juror;  that  he  has  known 
Wade  personally  about  10  yearn;  that  on 
the  20th  of  June,  1890,  at  aboux;  2:16 
o'clock  p.  M.,  he  went  to  Wade's  house, 
and  entering  it  saw  Mrs.  Hill,  and  asked 
where  Wade  was,  to  which  she  replied, 
"There  be  Ir;  Just  wake  him  op;**  that  he 
did  wake  blm,  and  that  tbey  proceeded  to 
tbe  court-boase.  a  distance  of  a  quarter  of 
a  mile,  together;  that  during  thtit  walk 
he  talked  with  Wade,  and  he  was  sober 
and  Intelligent,  and  did  not  appear  In  any 
way  nnder  the  influence  of  Intoxicating 
liquors :  that  tbey  reatrhed  the  court-house 
about  2:30  o'clock  p.  m.  ;  that  be  remained 
there  in  the  court-room  some  time  before 
the  case  was  submitted  to  the  Jury,  and 
observed  no  action  or  appearance  on  the 
part  of  Wade  indicating  that  hewasdrank 
or  intoxicated. 

It  thus  appears  that  the  court  was  Jus 
tlfled  in  believing  that  while  sitting  as 
Juror  In  tbe  box,  or  considering  tbe  ver 
diet,  Wade  was  sober.  Intelligent,  and  Ir 
a  fit  condition  to  understand  and  dellherat 
upon  tbe  evidence,  apply  the  Instrnctlonf 
of  the  court,  and  form  an  express  and  fail 
opinon  as  to  what  the  verdict  shoii'  i  be 
There  Is  no  doubt  that  he  did  drink  in  toxl 
eating  liquors  out  ot  court,  and  that  at  th' 
recess  at  least  he  was  for  a  time  under  lt» 
Influence.  The  question,  then,  is  whether 
as  a  matter  of  law,  the  verdict  In  which  b' 
concurred,  and  which  he  assisted  in  mak 
ing,  was  vitiated  by  his  drinking  and  Itf 
effect  upon  bim  outside  of  the  court,  wher 
not  sitting  as  a  Juror.  We  cannot  toy 
that  it  was.  If,  while  In  his  capacity  u* 
Juror,be  was  sober,heard  tbe  evidence,  nn 
derstood  and  appreciated  It,  and  the  in 
etractions  of  the  court  and  ai^ument  o 
counsel,  and  wasthen  able  iutelllgeutly  tu 
understand,  deliberate,  and  determine 
what  should  be  the  verdict  with  his  fel 
low-jurors,  we  are  unable  to  perceive  that 
the  verdict  was  arrived  at  accompanied 
by  misconduct  on  the  part  ot  tbe  Juroi 
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whfle  performing  his  doty.  He  was  Knllty 
of  drinking  mure  than  he  ought  when  ont 
ot  court,  but  (lues  not  seem  ever  to  have 
been  under  Its  Influence  while  sitting;  or 
deliberating  as  a  Juror.  At  tbose  times 
his  mind  was  clear,  aud  no  mlscoDduct  iu 
shown  tohave  occurred.  We  do  not  think 
that  there  Is  anything  opposed  to  this  In 
the  case  of  People  t.  Gra^,  91  Gal.  164,  or 
People  T.  Lee  Chuck,  78  Cal.  818,  20  Pac. 
Bep.  719.  If,  as  the  defendant  seems  to 
think,  the  Juror  was  palpably  intoxicated 
in  court,  and  he  or  his  counsel  perceived  It, 
objection  should  hare  been  made  before 
the  Jury  waspermltted  to  retire.  Ipswitcb 
V.  Fernandez,  84  Cal.  639.  24  Pac.  Rep.  298. 
But,  as  we  hare  seen,  the  trial  Judge  was 
Justified  under  all  the  evidence  before  blm 
In  believing  the  Juror  sober  during  the  per- 
formance of  bis  duty  as  a  Juror  on  the 
trial,  and  while  deliberating  upon  the  ver- 
dict. For  these  reaaons  we  advise  that 
the  Judgment  and  order  be  affirmed. 

We  concur:  Yanclief,  C;  Fitzqbralp, 

C. 

Prr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  atfirmed. 

Ob  Haten.  J.,  {concurring.)  I  concur 
In  the  Judgment.  The  affidavits  as  to  the 
condition  of  the  Juror  Wade,  on  the  after- 
noon when  the  cane  was  submitted  to  the 
Jury  for  decision,  were  conflicting;  and  the 
judge  who  presided  at  the  trial,  and  must 
have  personally  obMerved  the  Juror  at  the 
time  referred  to,  was  In  a  far  better  posi- 
tion than  we  to  determine  the  truth  of  the 
matter,  and  that  be  did  not  believe  the 
Juror  to  have  been  under  the  Influence  of 
liquor,  as  charged.  Is  Implied  from  the  ur- 
der  denying  appellant's  motion  for  a  new 
trial.  I  du  not,  however,  give  my  assent 
to  that  part  of  the  foregoing  ophilnn 
which  seems  to  intimate  that.  If  the  Jurur 
was  In  the  conditicm claimed  by  defendant, 
the  objection  now  orared  was  waived  be- 
cause not  made  before  the  retirement  of 
the^  juiy.  Whatever  may  be  the  rule  in 
civil  cases,  in.  which  it  may  be  said,  in  a 
general  sense,  only  the  parties  thereto  are 
interested  in  the  verdict,  the  princi|)Ie  of 
waiver  of  the  right  to  object  to  miscon- 
duct, which  in  iudgment  of  law  disquali- 
fies a  .iuror  for  the  performance  of  bis  du- 
ties as  such,  has  no  application  to  a  crim- 
inal trial  for  a  felony.  In  such  a  case  the 
constitution  guaranties  to  a  defendant 
the  right  to  a  trial  by  13  competent  jurors, 
and  his  express  consent  to  be  tried  by  a 
less  number  will  not  bind  him.  People  v. 
CNeil,  48  Cal.  257.  And  there  must  be  this 
number  of  competent  .iurors  throughout 
the  trial.  The  people  of  the  state,  equally 
with  the  defendant,  are  interested  in  hay- 
ing this  constitutional  right  secured  in 
every  case,  and  it  is  of  infinitely  more  im- 
portance to  the  people  than  to  the  defend- 
ant that  no  conviction  for  a  grave  offense 
shall  be  had,  except  as  the  result  of  a  trial 
which  commands  the  respect  of  those  who 
witness  it  or  are  informed  of  the  manner 
in  which  it  is  conducted.  No  juror  is,  in 
judgment  of  law,  competent  to  sit  durinn 
Uxe  trial  who  ia  not  in  a  oondition  to 


Intelllgmtly  receive  tbe  crldejica,  the 
arguments  of  counsel,  and  tbe  charge 

of  the  court;  aud,  while  It  maybe  true 
that  intoxication  does  nut  aflect  all  men 
alike, — some  retaining  their  Judgment  and 
ability  to  weigh  and  deliberate  upon  tbe 
effect  of  evidence,  and  to  understand  an 
argument,  or  the  Instrocttonii  of  the  court, 
— still  thelawtakes  no  account  of  tbese  ex- 
ceptions, and  holds  no  person  competent 
to  sit  as  a  Juror  while  In  a  state  uf  intoxi 
cation.  And  I  am  of  tbe  opiutun  that,  if 
a  Juror  Is  in  court  intoxicated  to  such  a 
degree  as  to  be  painly  noticeable,  tbe  de- 
fendnnt  Is  not  required  to  bring  himself 
Into  antagonism  with  such  Juror  by  enter* 
Ing  any  formal  protest  or  objectton  to 

f>roceedlng  with  tbe  trial  while  tbe  Juror 
B  In  such  condition.  This  would  present 
a  case  aOectlng  not  only  a  substantl:tl 
right  of  tbe  defendant,  but  also  the  digni- 
ty and  decorum  of  the  court  itself,  and 
should  be  disposed  of  by  tbe  court  of  its 
own  motion,  and  that,  too,  so  as  to  pre- 
serve tbe  rights  of  the  ddendaut. 


88  c&i.  m 
PEOPI.K  T.  OORDON.   (No.  20,737.) 
(Siiprem«  Cburt  of  Co^/tontlo.  March  dft,  180L) 

ASSADLT  WITH  ISrtTST  TO  KiLI. —  IhSTBCOTIONS— 
Matters  of  Fact. 

1.  On  trial  for  assaalt  with  intent  to  m order 
It  is  error  toe  the  court  to  charge:  "Upon  a  trial 
for  an  asfiault  to  commit  miuder,  the  assault  and 
the  intent  being  proved,  the  burden  of  proving 
circumstances  of  uiitigation,  Justification,  or  ex- 
cuse tberefor  devolves  upon  accused,  unless  the 
proof  upon  tbe  part  of  (iie  pro»ecotion  tends  ta 
show  tbat  tbe  crime  oommitted  only  amounted  to 
an  assault  with  a  deadly  weapon  with  Intent  to 
inflict  *  *  •  bodil;  iQjory,  •  *  *  or  that 
defendant  was  Justified  or  excused,  **  as  such  in* 
struction  is  contradictory  and  meaningless. 

2.  Where,  in  such  case,  there  is  a  conflict  In 
tiie  evidence  as  to  bow  tbe  dil&culty  started,  it 
is  error  for  the  court  to  cbarge  that  the  prosecut- 
ing witness  testifled.  In  substance,  "that  defend- 
ant came  op  and  addressed  him  In  a  sharp  tone, 
and  immediately  made  a  demonstration  to  draw  a 
pistol  on  him.  •  •  •  Other  witnesses  corrobo- 
rated In  whole  or  In  part  that  portion  of  the 
prosecutor's  statement  or  tbe  transaction  after  the 
conflict  had  commenced," — since  such  charge  Is 
one  as  to  matters  of  fact,  which  is  prohibited  by 
the  constitution  of  tbe  state. 

Department  1.  Appeal  from  saperior 
court,  Santa  Clura  county;  F. E. Spcn'ceb. 

Judge. 

H.  V,  Morehouse  and  Hv^am  D.  TuHl«, 
for  appellant.  S.  G.  Tomkkins,  G.  W.  Htr- 
rington,  and  W.  H.  H.  Hart,  Atty.  (Jen.,  for 
the  People. 

Qaboutte,  J.  This  is  an  action  ohu^r- 
ing  the  defendant  with  an  assault  with  a 
deadly  weapon  upon  the  person  of  one 
Charles  H.  Potter,  with  intent  to  kill  and 
murder  said  Potter.  The  defendant  was 
convicted  of  an  assault  with  a  deadly 
weapon,  and  fined  $2,500.  and,  in  default  of 
the  payment  thereof  it  was  ordered  that 
he  be  imprisoned  in  the  county  jail  of  San- 
ta Clara  county  at  the  rate  of  one  day  for 
each  $4  of  said  fine,  and  not  exceeding  in 
tbe  aggregate  625  days.  This  appeal  is 
from  the  judgment  and  the  order  denying 
defendant's  motion  for  a  new  trial. 

Among  the  grounds  relied  upon  by  de- 
fendant's counsel  to  support  this  appeal^ 
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It  Is  claimed  thecoart  misdirected  the  Jnry 
as  to  the  law  of  the  case.  Tbe  court  gave 
tfao  jury  tbe  toUowlug  InBtructloD :  ''Up- 
on a  trial  lor  an  assault  to  commit  mur- 
der, tbe  assault  and  the  intent  being 
proved,  tbe  burden  of  proving  circum- 
stances of  mitigation,  Jostiflcatton,  or  ex- 
cuse tberefur  devolreaupun  tbe  accused, 
unless  theproul  upoo  tbe  part  of  i!ie  pros- 
ecution tends  to  show  that  tbe  crime 
committed  only  amounted  to  an  assault 
with  a  deadly  weapon  with  intent  to  in- 
fllcc  upon  the  person  of  the  prosecuting 
witncRS  a  great  bodily  Injury,  or  ol  a 
simple  assault,  or  that  the  defendant  was 
justified  or  excused."  Tbe  learned  Judge 
of  the  lower  court  has  attempted  by  the 
foregoing  instruction  to  apply  the  princi- 
ple found  in  section  1]05  of  the  Penal  Code 
aa  to  the  shifting  of  the  burden  of  proof  In 
cases  of  homicide  to  the  present  case,— a 
charge  of  assault  with  Intent  to  commit 
murder.  Such  an  application  of  that  sue- 
tiou  of  the  Code  cannot  be  made,  for  it 
only  treats  ol  cases  of  homteldc.  People 
T.  Cbeong  Foon  Ark,  61  Cal.  627;  People 
T.  Bodrlgo.  69  Cal.  605,  11  Pac.  Rep.  481; 
People  V.  Mize,  80  Gal.  45,  22  Pac.  Rep.  80; 
Com.  r.  McKle,  1  Gray,  61.  This  principle 
of  tbe  shifting  of  the  harden  uf  proof  in 
eases  of  homicide  is  purely  a  creation  of 
the  statute,  and  must  be  limited  to  the 
words  of  the  statute.  It  Is  based  upon 
the  theory  that  certain  presumptions  shall 
take  the  place  nf  evidence,  and  was  not 
lutendpd  to  change  tbe  rule  of  evidence. 
But,  aside  from  any  authority  upon  the 
qaestlon,  It  does  not  appear  that  the  bar- 
den  of  proof  could  possibly  shift  at  any 
stage  of  the  proceedings,  or  under  any 
state  of  circumstances  in  a  case  similar  to 
the  one  under  discussion.  The  presump- 
tions which  follow  from  the  act  of  killing 
inacMe  of  homicide,  and  which  are  Im- 
pliedly recognised  by  sectionllOfi,  arelnap- 
pllcahleto,  and  have  no  relationship  with, 
the  offense  of  assanlt  with  Intent  to  com- 
mit murder;  and  this  is  fully  exemplified 
by  a  cursory  examination  of  theloitruc- 
tion  heretofore  quoted,  tor  such  an  exami- 
nation proves  the  instruction  to  be  mis- 
leading, contradictory,  and  practically 
meanthglesR.  The  iangaage  of  the  instruc* 
tlon  Is:  "Theassaultand  the  intenthelng 
proved,  tbe  burden  of  proving  circum- 
stances of  Justification, excuse, " etc., ** rests 
upon  the  accused,  unless,^  etc.  It  the 
assault  and  the  intent  tocommlt  the  mur- 
der are  proven,  tbe  oHense  is  made  out 
perfect  and  complete  In  every  portion,  and 
the  foregoing  instruction  can  only  be  cor- 
rect in  the  sense  that  when  the  prosecu- 
tion has  proven  the  defendant  guilty  it  be- 
hooves bim  to  do  something  in  bis  own 
behalf,  or  suffer  the  consequences  of  his 
proven  guilt.  The  serious  vice  in  the  in- 
stmcrtion  then  follows.  "Unless  the  proof 
on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only 
amoonted  to  an  assault  with  a  deadly 
weapon  with  intent  to  Inflict  upon  tbe 
person  of  the  prusecuting  witness  a  great 
bodily  Injury,  or  ol  a  simple  assault,  or 
that  the  defendant  was  Justified  or  ex- 
cased-**  This  proviso  or  exception  never 
eanld  extet-in  coxineetAon  with  the  previ- 
ooB  aasumptloo  that  the  guilt  ol  the  de- 


fendant of  the  crimeof  assault  with  latent 
tocommlt  murder  had  already  been  es- 
tablished by  the  evidence  of  the  prosecu- 
tion, and  it  has  no  signification  whatever 
when  taken  in  connection  with  the  former 

g art  of  the  Instruction.  If  the  defendant 
ad  been  convicted  of  an  assault  with 
intent  to  commit  murder,  he  would  have 
been  entitled  to  a  new  trial  by  reason  of 
error  in  the  foregoing  instruction,  but, 
having  been  found  guilty  of  tbe  crime  of 
"assault  with  a  deadly  weapon"  only,  be 
Is  acquitted  of  the  higher  offense,  to  which 
the  Instruction  alone  Is  pointed,  and  con- 
sequently Is  acquitted  of  tbe  Intent  to 
murder,  and  necessarily  wap  not  preju- 
diced thereby.  People  v.  Swift,  66  Cal. 
840,5  Pac. Pep. 505;  Peoplev.O'Neal.67Cal. 
378,  7  Pac.  Pep.  71N>;  People  v.  Boling,  83 
Cal.  380,  23  Pac.  Bep.42]. 

The  court  gave  tbefollo wing  Instrnctlon 
to  the  Jury:  '*The  prosecutor.  Potter,  has 
testified  In  substancn  that  at  the  time  in 
question  he  was  sitting  in  front  of  the 
Lamolle  House,  In  a  chair  on  tbe  side- 
walk, unarmed.  That  thedefendant  came 
up,  and  addressed  him  In  a  sharp  tone, 
and  immediately  made  a  demonstration 
to  draw  a  pistol  upon  hlra.  That  he, 
Po  tter.  therenpon  sprang  u  p  from  his  chair, 
and  grappled  with  tbe  defendant,  and 
struct  him  in  thefsce.  •  •  »  Other  wit- 
nesses corroborated  in  whole  or  in  part 
That  portion  of  theprosecutor'sstatement 
of  the  transaction  after  the  conflict  had 
commenced."  All  the  testimony  of  the 
prosecnting  witness,  Potter,  as  to  these 
matters  Is  as  follows:  "Examination  In 
chief;  I  was  seated  in  a  chair  in  trunt  of 
the  Lamolle  House,  on  Santa  Clara  street, 
near  San  Pedro  street.  I  was  seated 
looking  east,  and  thinking  about  some- 
thing, X  had  been  there  about  twelve  or 
fifteen  mlnates,  when  some  one  came  op 
and  addresBtfd  me  as,  'Ah,  there!'  or 
'  Hullo,  there  I '  X  looked  qotck.  and  H.  L.. 
Gordon,  the  defendant,  was  standing 
about  two  feet  from  me.  As  I  Jumped 
around  in  this  way,  he  started  for  bis 
overaoat  pocket  with  bis  right  hand.  I 
Immediately  jumped  up  and  grabbed  him. 
*  *  *  I  saw  him  make  a  motion  for  his 
side  coat  pocket,  and  I  Immediate]^ 
grabbed  his  band.  Cross-examination: 
The  first  time  I  saw  him  was  when  he  was 
standing  in  front  of  me  at  the  Lamolle 
House.  I  first  saw  defendantwhen  he  got 
in  front  of  me  on  tbe  sidewalk,  about 
threeor  tour  feet  from  nie.  •  •  •  When 
he  came  up  he  said:  'There!'  or  *Ah. 
there!'  or  * Hntio,  there ! *  I  don't  know 
which,  but  I  beard  the  word  '  there.'  which 
was  signitlcaot.  When  he  spoke  to  me  I 
had  my  legs  crossed,  and  I  looked  round, 
and  he  immediately  attempted  to  step 
back,  and  started  his  right  band  for  the 
side  of  his  overcoat  pocket.  I  raised  up 
and  grabbed  him,  •  •  •  i  grabbed 
him  with  my  left  hand  on  his  right  wrist 
i  as  he  had  his  hand  in  his  pocket.  *  *  • 
I  He  was  trying  to  get  his  pistol  out  of  hie 
pocket.  He  bad  his  rtgnt  band  in  his 
pw^ket.  •  *  •  The  first  time  I  saw 
Gordon  he  was  endeavoring  toget  his  pis- 
tol In  bis  baud."  It  appears  by  tbe  reeoM 
that  .there  was,  a  wide  difference  between 
the  testimniiy  of  the  prosecuting  wituess 
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and  the  defendant  as  to  the  matters 
whieta  ucenrred  atthelmmedlate  Inception 
of  the  difficulty  between  those  parties; 
and.  as  the  defendant  in  tUa  case  insisted 
at  the  trial  that  the  ahootinf;  was  done  in 
self-defense.  It  was  a  matter  of  vital  Im- 
portance to  the  Jury  to  know  who  beji^an 
the  affruy,  and  this  was  essentially  and 
flolely  the  province  of  the  jury  to  deter- 
mine from  the  testimony  of  all  the  wit- 
nesses. While  section  10,  art.  6,  of  the  con- 
stitution allows  Judges  to  state  the  testi- 
mony to  the  Jary.yet  this  principle  has  al- 
ways been  strictly  enforced,  and  necessari- 
ly BO.  for  that  judffPB  must  not  charge  ]u- 
lies  with  resppct  to  matters  of  fact  Is  a 
constitntiunul  prohibition  which  has  been 
Jealously  guarded  and  rigidly  upheld  from 
the  earliest  Judicial  history  of  the  state. 
Tn  the  case  of  People  v.  WIlllamB,  17  Cal, 
147.  Justice  Baldwin  used  the  following 
lancruage,  which  is  as  trite  now  as  when 
used  In  that  early  case:  "The  experience 
of  every  lawyer  shows  the  readlnees  with 
which  a  ]nry  frequently  catch  at  the  Inti- 
mations of  the  conrt,  and  the  great  defer- 
ence which  Jurors  pay  to  the  opinions  and 
suggestions  of  the  presiding  Judge,  espe- 
cially in  a  closely-balanced  case,  when 
they  can  thus  shift  the  responsibility  of  a 
decision  of  the  Issne  from  themselves  to 
the  conrt.  A  word, a  look,  or  a  tone  may 
sometimes  In  snch  cases  be  of  great  or 
even  of  controlling  Influence.  AJudgecan- 
not  be  too  cantlous  in  a  criminal  trial  In 
avoiding  all  interferenfe  with  the  conclu- 
Btonsof  the  Jury  upon  the  facts.**  As  we 
have  seen,  in  this  case  the  Judge  undertuok 
to  state  to  the  jury  the  substance  of  the 
prosecuting  witness'  testimony,  which  is 
a  very  dangerous  thing  to  do,  for  It  is  es- 
sentially the  province  of  the  Jury  to  decide 
what  the  substance  of  the  prosecuting 
witness'  testimony  was.  Selecting  what 
constitutes  the  substance  of  a  witness' tes- 
timony is  to  a  greater  or  less  extent  a 
matter  of  opinion,  and  the  Jurors  and  the 
Jndge  may  have  held  widely  different  vlewa 
as  to  what  the  substance  of  the  prosecut- 
ing witness*  testimony  really  was  in  this 
case.  In  the  Instruction  under  considera- 
tion the  courtBtntes  that  the  witness  Pot- 
ter testified:  "That  the  defendant  came 
up  and  addressed  him  In  a  sharp  tone,  and 
Immediately  made  a  demonstration  to 
draw  a  pistol  upon  hlm."  Thlsgoestothe 
very  gist  of  the  main  Inqniry  in  the  case, 
and,  while  the  for^uing  may  be  In  a  cer- 
tain sense  and  to  a  limited  extent  the  sub- 
stance of  what  the  witness  said  happened 
at  the  commencement  of  the  trooble,  yet 
the  witness  in  his  testimony  says  that 
"some  one  tvame  up  to  me,  and  addressed 
me  as  *AIi,  therel'  or  'Hullo,  there!'" 
NowBomeone  is  not  necessarily  the  defend- 
ant; and  it  appears  nuwhwe  in  the  testi- 
mony nf  the  wltnessthathewasaddressed 
in  a  sharp  tone  of  voice.  Now,  this  Is 
significant,  for  if  the  remark  was  made  In 
a  "sharp  tone"  it  might  Indicate  anger, 
tinimoslty,  nnd  111  will  towards  thw  wit- 
ness, and  it  was  for  the  jury  to  decide 
whether  the  tone  of  defendant's  voice 
was  sharp  oruot.  Again,  the  court  makes 
-the  witness  say,  "and  lmmediatel.r  made 
a  demonstration  to  draw  a  pistol  opon 
him.*  Now,  the  witnees  really  did  say: 


"As  I  Jnmped  around  in  this  way,  he 
started  for  his  overcoat  pocket  with  his 
right  hand;**  and  surely  It  Is  for  the  Jury, 
and  the  Jury  alone,  to  determine  the  full 
meaning  of  these  words,  as  actually  used 
by  the  witness.  And  If  In  other  portions 
of  the  witness' testimony  he  umdo  stnte- 
ments  contradictory  to  those  Just  quoted, 
or  which  more  fully  coincided  with  the 
views  of  his  testimony  as  expressed  by  the 
court  in  his  charge  to  the  jury,  then  It  Is 
pre-eminently  the  doty  of  the  jury  to  say 
from  all  his  statements  what  Is  the  snb- 
stance  of  his  testimony  as  to  what  did  oc- 
cnrat  the  moment  when  these  two  parties 
met.  At  the  condnslon  uf  this  Instmc- 
tlon  to  the  jury  the  court  used  this  lan- 
guage: "Other  witnessee  comiburated  In 
whole  or  in  part  that  portion  of  the  prose- 
cutor's statement  of  tiie  transaction,  after 
the  conflict  had  commenced.**  It  appears 
the  parties  came  to  blows,  were  separat- 
ed, and  then  the  shooting  followed.  This 
l8  the  very  moment  of  time  at  which  the 
crime  was  committed,  If  committed  at 
all ;  and  for  the  court  to  tell  the  Jnry  that 
the  testimony  of  the  witness  Potter  as  to 
these  Important  matters  is  corroborated 
by  other  witnesses  surely  prejudiced  the 
rights  of  the  defendant  to  his  great  disad- 
vantage, and  violated  that  constltutloual 
prohibition  that  Juries  must  not  be 
charged  aa  to  matters  of  fact.  Upon  an 
examination  of  the  other  points  relied  up- 
on by  appellant,  we  find  no  error.  For 
the  foregoing  reason  let  the  Judgment  be 
reversed,  and  the  cause  remanded  for  a 
new  trial. 

Weconcor:  Harribon.J.;  Paterson,  J. 

  (88  CM.  450) 

WlNBLOW  T.  GOHRANBEN.    (No.  13,114.) 
(Supreme  Cohort  of  Cctllfuniia.  March  26, 189L) 
ArPBAiWcoaiiBin  Roll—Fikduim  —  Fbwijiip- 

TIONS. 

Where)  In  ejectment,  the  oourt  recites 
that,  taavioR  beard  the  proofs  of  the  parties  in 
support  of  the  issues,  it  Hiids  the  facts  as  allied 
in  the  complaint,  and  defendant  appculs  on  the 
judgment  roll  alone,  the  judgment  will  not  be  re- 
Tersed  because  there  were  no  findings  on  the  is- 
sues raised  by  the  answer,  as  in  the  absence  of  a 
statemrat  or  bill  of  exceptinui  preserving  the 
evidenoe,  it  will  not  be  iwaramed  that  eviaenoe 
was  ott&hd  in  support  of  the  issues  npon  whloh 
there  were  no  fluaings. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  county ;  F.  B.  Spbnceb, 
Judge. 

Will.  L.  GUI,  {A,S.  Ktttndge.ot  counsel.) 
for  appellant.  S.  O.  Boag^toBt  tor  r& 

apondent. 

UAKH180N,  J.  The  appeal  in  this  case  Is 
direct  from  the  Judgment  npon  the  Jndg^ 
meat  roll  alone.  The  appellant  seeks  Its 
reversal  upon  the  ground  that  the  conrt 
below  did  not  make  findings  upon  all 
the  iHSues  in  the  case.  The  complaint  Is 
In  the  ordinary  form  nf  a  complaint  In 
ejectment.  The  answer  denies  Its  severat 
allegationa,  alleges  title  In  the  defendant, 
pleads  the  statute  of  limitations,  and  seta 
up  an  equitable  defense.  The  court  found 
only  the  facts  which  were  alleged  in  the 
complaint,  and  rendered  Judgment  In  fa- 
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▼or  ol  the  plnlntlff.  In  Hlranielman  t. 
Henry.  84  Cal.  104.23  Pac.  Uep.  1098,  It  was 
held  that  "a  failure  to  find  upon  sunie  is- 
sue, a  findluK  upon  whlcb  would  merely 
bave  the  effect  of  Invalidating  a  Judgnient 
fully  supported  by  the  findinffa  made,  will 
not  be  held  grouad  for  reversal,  unless  It 
la  shown  by  statement  or  bill  of  excep- 
tions that  evidence  was  submitted  In  rela- 
tion to  Buch  Issue."  Appellant  seeks  to 
distinguish  the  present  case  from  Ulmmel* 
man  t.  Henry  by  the  fact  that  It  Is  recited 
la  the  flndingB  herein  that  "the  court  pro- 
ceeded to  hear  said  cause  upon  the  iBsues 
made  by  the  complaint  and  the  answer  of 
the  defendant  thereto;  and  thecourt, hav- 
ing heard  the  proofs  of  the  parties  In  sup- 
port of  the  Issues  last  aforesaid  and  the 
arguments  of  counsel,  makes  the  findings 
ol  fact  and  conclusions  of  law;"  and  he 
contends  that  this  recital  la  a  aufflclent 
compliance  with  the  rule  laid  down  in 
HImmelman  v.  Henry.  If  we  should  con- 
cede that  this  statement  in  the  findint?s  Is 
sufncient  to  aathorize  us  to  assume  that 
CTldence  was  received  upon  the  issues  pre- 
•ented  by  the  answer^  It  woald  nut  follow 
that  the  fallare  to  make  a  finding  upon 
such  IsBues  was  error  available  to  the  de- 
fendant upon  this  appeal.  The  opinion  of 
the  court  In  HImmelman  T.  Henry,  that  a 
Judgment  would  not  be  reversed  for  failure 
to  find  opon  an  issue,  "unless  It  was 
Bhowa  that  evidence  was  submitted  in  re- 
lation to  such  Issue,"  necesBarily  Implied 
that  the  evidence  so  uhown  mnst  be  suffi- 
cient to  authorise  such  a  finding  as  would 
"bare  the  effect  of  Invalidating  a  Judg- 
ment tally  supported  by  the  findings 
made."  Such  a  finding  wonid  not  be  au- 
thorized If  the  evidence  introduced  was  In- 
sufficient to  sustain  the  allegatiouH  pre- 
senting the  issues,  any  more  than  It  would 
If  there  waa  no  evidence  Introduced  In  ref- 
erence thereto.  In  either  case  the  finding 
of  the  court  could  only  be  against  the  al- 
legation, and  consequently  would  not  "In- 
validate" thojudgment  rendered  In  accord- 
ance with  the  other  findings;  and,  Inas- 
much as  the  failure  to  make  such  finding 
would  not  affect  the  substantial  rights  of 
the  appellaut,  the  Judgment  ought  not  to 
be  reversed.  Code  cTvli  Proc.  S  475.  The 
appellant  la  not  prejudiced  unless  thecourt 
shall  fail  to  make  such  findings  in  his  be- 
half as  will  countervail  Its  other  findings; 
and,  as  error  In  the  court  below  Is  not  to 
be  presumed,  but  must  be  shown  by  htm, 
It  la  Incumbent  on  him  to  produce  before 
tblaeourt  the  evidence  that  was  presented 
to  that  eourtt  to  order  that  we  may  de. 
termlne  whether  any  errorwascommitted 
In  falling  to  make  such  findings.  If  the 
omitted  findings  mast  have  been  adverse 
to  the  appellant,  their  omission  Is  not  er- 
ror aufflclent  to  authorize  the  reversal  of 
the  Judgment.  Hutchlngs  v.  Castle, 48Cal. 
156.  The  Isflues  upon  which  the  court 
made  no  finding  In  the  pre»<ent  case  were 
Issnefl  tendered  by  the  answer,  and  it  was 
Incumbent  on  the  defendant  to  Introduce 
evidence  In  their  support.  There  Is  no 
presumption  that  such  evidence  was  Intro- 
duced, and,  unless  the  defendant  did  In- 
troduce evidence  which,  unless  contro- 
verted, would  anatain  his  allegations,  the 
coart  was  not  required  to  make  any  find- 


ings thereon.  It  is  not  enough  for  him  to 
show  merely  that  evidence  was  intro- 
duced, but  It  must  also  be  shown  that  the 
evidence  which  was  Introduced  was  suffi- 
cient to  support  his  allegationa.  The  re- 
cital by  the  court  that  It  "heard  the 
proofs  of  the  parties  In  support  of  the  Is- 
snes"  does  not  imply  that  any  particular 
proof  was  heard,  nor  does  It  have  reference 
to  proof  upon  any  particular  Issue.  It 
certainly  does  not  Imply  that  tbe  proofs 
which  it  heard  were  aufflclent  toaustala 
the  allegutiona  of  tbe  answer.  In  HIm- 
melman V.  Henry  it  was  recited  In  the  find- 
ings that"  the  court,  having  heard  tbe  alle- 
gations and  proofs  of  tbe  respective  par- 
tlen,  finds  as  matters  of  fact  us  follows." 
This  recital  was  not  deemed  sufficient  In 
that  case  to  Justify  the  presumption  that 
any  evidence  was  offered  upon  the  Issuea 
on  which  no  finding  was  made,  and  we 
do  not  perc^ve  any  substantial  distinc- 
tion between  the  recital  In  that  case  and 
in  the  one  before  us.  The  judgment  ap- 
pealed from  Is  affirmed. 

Weeoncnr:  DbHaven.J.;  Gaboctt£,J. 
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ERunaER  v.  Danirlson.  (No.  14,058.) 
(SupmM  Court  nf  CaHfomia.  Uaioh  88, 1891.) 
Appbait'Bohs— DisanssAi* 
Uadw  Code  (Mvll  Froo.  OsL  S|  94(L  98t 
providing  tiiat  when  appellant  U  an  admtmstra- 
tor,  acting  i&  another's  rieht,  or  appeals  Iron 
a  Judgment  In  proceedings  had  apoa  tlie  estate, 
he  need  file  no  bond,  on  administrator  who  ap  - 
peals  from  an  order  revoking  his  letters  is  no<; 
reliered  from  giving  an  appeal-bond,  as  sucL 
appeal  is  a  personal  matter,  and  not  one  inwlilo'a 
the  estate  is  intereated. 

CommisslonerB'  decision.  In  bank.  Api 
peal  from  superior  court,  Tulare  county ; 
WiLUAic  W.  Crobs,  Judge. 

JnsttB  Jacobs,  for  appellant.  Q, 
Lamberson,  for  respondent. 

Temple,  C.  J.  H.  Danlelson  died  Intes- 
tate and  unmurried,  leaving  two  brothere 
in  this  state.  Mai-ch  13,  ISfMl,  the  appel- 
lant, who  waa  nut  a  relative  of  the  de- 
cedent, filed  a  petition  asking  tor  letters, 
and  at  tlie  same  time  the  written  consent 
of  Theodore  Danlelaon,  a  brother  of  de- 
ceased, to  his  appointment.  March  24, 
1890,  Theodore  Danlelson  Hied  a  petition 
asking  for  letters  for  himself.  April  7, 
1880,  thecourt  appointed  both  petitioners 
administrators,  and  both  qualified.  April 
29, 1800. 'William  Danlelson,  another  broth- 
er of  tbe  decedent,  who  bad  been  tempora- 
rily absent  from  tbe  state,  filed  a  petition 
asking  that  Eriauger's  appointment  be 
revoked,  and  that  he  be  appointed  In  his 
stead.  July  8,  1890,  the  court,  after  due 
notice,  made  an  order  revoking  the  letters 
to  Erlanger,  and  appointed  William  Dan- 
lelson. In  making  this  order  the  court  as- 
sumed to  be  acting  under  section  1388, 
Code  nvll  Proc.  From  these  orders  Er- 
langer appeals.  July  16,  1K90,  the  notice 
of  appealwas  served  and  filed.  No  under, 
taking  on  appeal  was  filed,  but  according 
to  a  statement  In  the  transcript  an  order 
was  made  ISeptember  16,  1890,  dispensing 
with  security  on  appeal.  Such  order  la 
auppoasd  to  be  authoriied  by  aectlon  946, 
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Code  CItII  Proc.  Tt  Is  also  contended  that 
no  bond  was  required  under  sectlun  965, 
Id.  We  cniinot  agree  with  this  conten- 
tion. Plainly,  on  tnie  appeal  the  appel- 
lant Is  not  acting  in  another's  right  In  the 
sentte  ot  section  946,  Id. ,  and  we  think  It 
equally  evident  that  section  965  has  no  ap- 
plication to  tliiii  case.  TblB  1b  not  a  pro- 
cepdlng  upon  the  estate  of  which  be  was 
administrator  within  the  purview  ot  that 
section.  In  the  first  place,  he  was  not  ad- 
ministrator. Whatever  effect  his  appeal, 
when  perfected,  would  have  up<m  the  or- 
der removing  him.  It  wan  In  full  force  un< 
til  then.  It  follows  that  when  be  filed  bla 
notice  be  was  not  sncta  officer  and  then 
had  no  administrator's  bond.  Supptise 
the  contrary  were  held,  aud  the  order  re* 
moving  him  was  affirmed.  How  conld  his 
sureties  be  held  for  costs  incurred  after  his 
duties  as  administrator  had  ceased  ?  But 
the  section  has  reference  tu  matters  in 
which  the  estate  Is  Interested.    This  is  his 

gereonal  matter.  The  undertaking  of 
la  sureties  Is  that  he  shall  faithfully  per- 
form the  duties  of  his  office.  How  can  he 
be  said  to  be  dlscharglug  official  duty  in 
appealing  from  an  order  relieving  him 
from  sncb  duty?  It  is  true,  the  legisla- 
ture has  the  power  to  provide  for  obliga- 
tions not  mentioned  In  the  bond,  or  en- 
tirely outside  of  Its  apparent  scope,  and 
one  becoming  surety  after  the  law  has 
been  enacted  will  be  bound  accordingly, 
for  bo  will  be  presumed  to  know  of  the 
law ;  bat  this  Is  a  harsh  rule,  and  the  leg- 
islature will  not  be  presumed  to  have  in- 
tended such  consRqueuce  unless  the  Intent 
Is  clear.  Here  tbe  intendments  are  all 
the  other  way.  We  think  the  appeal 
should  be  dismissed. 

We  concur:  BEr^HBR,  C;  Vanclibf,  C. 

Per  Curiah.  For  the  reasons  given  lu 
the  foregoing  opinion  the  appeal  is  dis- 
missed. 


SS  Cal.  4t5 

Irvine  et  ah  v  Datt  et  ah  (No.  13,188. ' 
(Supreme  Court     California.  March  SO,  189L ) 

SsTiiifG  AsroB  Dbvault— FiiuniKG. 

Filing  an  answer  after  a  default  has  been 
entered  does  not  affect  the  default. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  8an  Francisco ; 
William  Wallace,  Judge. 

MosfB  O.  Cobb,  for  appellants.  W.  C. 
Jtelcber  and  J.  W.  Mastlok,  for  respond- 
ents. 

Sbarpstbin.  J.  The  demurrers  to  the 
complaint,  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action,  were  properly  overruled.  The 
default  ot  the  defendants  for  falling  to  an- 
swer the  complaint,  within  the  time  al- 
lowed bylaw  for  answering,  was  properly 
entered.  The  filing  ot  an  answer  after  the 
default  had  been  entered  did  not  aOtJct  the 
default.  The  motion  to  set  aside  said  de- 
fault was  properly  denied,  no  ground  ax)- 
pearlng  tor  setting  said  default  aside. 
Judgment  affirmed. 

We  concur:  McFabuhd,  J.;  Dig  Ha- 

VAN,  J, 


88  Cal.  4U 

Fulton     Bbannan  et  al.  fNo.  18,60S.) 
(Supreme  Cowt  €^  CoMfomia.  lCanh26,  ISdl.) 

POBLIO  LAXDS— SWAHP— SUITABLB  K»  COUIIVA- 
TION. 

Const.  Cal.  art.  17,  8  S,  providing  that  state 
lands  whioh  are  "suitable  for  cuLtlvation"  shall 
be  granted  only  to  actual  settlers,  and  in  quanti- 
ties not  exceeding  320  acres  to  each  settlor,  ap- 
plies to  swamp  lands  granted  to  the  state  by  Act 
Cong.  Sept.  28,  1850,  when  such  lands  are 
'*saltable  lor  caltivation,  ■*  and  can  be  reclamed 
and  cultivated  by  an  actual  settler. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  county; 
WiLUAM  W.  Cross,  Judge. 

Freeman  &  Bates,  tor  appellant.  Cbas. 
Lamberson,  for  respondent. 

Temple,  G.  This  Is  a  contest  for  the 
purchase  ot  land  from  tbe  state,  institut- 
ed In  the  land-oQlce.  The  court  awarded 
the  land  to  plaintiff,  and  defendant  ap- 
peals. The  lund  belongs  to  the  class  desig- 
nated "swamp  laud,"  title  to  which  was 
acquired  by  the  state  onderactof congress 
approved  September  28,1850.  The  plain- 
tin  was  an  actual  settler  upon  tbe  land, 
aud  the  defendant  was  not.  Under  the 
finding  ot  the  court  that  the  land  lu  con- 
troversy was  suitable  tor  cultivation,  this 
became  tbe  turning  point  in  the  case;  the 
court  holding  that  sections,  art.  17,  of  tbe 
state  constitution  was  applicable.  Wheth- 
er it  applies  to  swamp  land  at  all  is  the 
only  question  of  importance  In  this  ap- 
peal. That  the  state  had  aclearly -defined 
policy  upon  the  subject  generally  is  quite 
evident  from  the  section  in  question  and 
tbe  preceding.  Tbey  are  as  follows:  "Sec 
2.  Tbe  holding  of  large  tracts  of  land,  un- 
cultivated and  unimproved,  by  Individ- 
uals or  corporations,  is  agalost  the  public 
Interest,  and  should  be  discouraged  hy  all 
means  not  Inconsistent  with  the  rights  ot 
private  property.  Sec.  8.  Lauds  belong- 
ing to  this  state,  which  are  suitable  for 
cultivation,  shall  be  granted  only  to  act- 
ual settlers,  and  in  quantities  not  exceed- 
ing three  hundred  and  twenty  acres  to 
each  settler,  under  such  conditions  as 
shall  be  prescribed  by  law."  Tbe  policy 
ot  the  state  is  here  declared  to  be  against 
selling  any  lands  suitable  tor  cultivation 
in  trects  In  extent  exceeding  320  acres,  or 
to  other  than  actual  settlers;  and  this 
policy  Is  greatly  emphasized  by  the  pre- 
ceding section,  which  plainly  declares  that 
the  holding  ot  large  tracts,  uncultivated, 
is  against  the  public  Interests,  and  should 
be  discouraged  by  all  means  couHlstent 
with  private  rlgbtn.  In  view  of  such  dec- 
larations, it  must  be  manifest  that  it  was 
intended  that  all  land  within  this  state 
should,  so  tar  as  governmental  action 
could  accompltsb  It  without  violatinR  pri- 
vate rights,  be  held  In  small  tracts,  and 
constitute  homes  for  its  owners.  No  nar- 
row construction  of  tbe  only  words  in  the 
section  open  to  construction— "suitable 
for  cultiratlon"— should  limit  the  opera- 
tion uf  this  policy.  Tbe  effect  should  be 
rather  to  extend  than  to  restrict;  tor  tbe 
policy  is  plainly  that  the  section  should 
Include  all,  so  tar  as  possible.  Tbe  con* 
stitution  classifies  all  lands  as  suitable 
or  not  suitable  tor  cultivation.  For  tbe 
purposes  ol  tbls  section,  neither  the  legls- 
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latara  nor  the  coarte  can  claselfy  them 
otherwise;  and  It  mastfoUow  that  wheth- 
er n  particular  tract  belongs  to  one  class 
or  to  the  other  must  always  be  a  question 
of  fuct.  The  courts  cannot  exclude  any 
other  cInsR  of  lands  from  the  effects  of  this 
limitation  or  prohibition,  except.  In  fact, 
unsaitable  for  caltlratlon;  nor  can  the 
courts  declare  any  class,  as  a  class,  unsuit- 
able for  cultivation,  udIchb  It  knows  Judi- 
cially that  no  tract  of  the  class  in  extent 
amounting  to  32U  acres  Is  suitable  for  cul- 
tivation. Nothing  less  than  this  would 
Justify  such  a  judicial  role.  Now,  this 
court  Is  presumed  to  know,  whatevery  in- 
telligent man  does  know,  that  swamp 
lands  are  liable  to  be  reclaimed  by  natnral 
eansee.  and  that  since  the  eongreceloDal 
swamp-land  act,  called  the  ''Arkansas 
Act,"  many  thousands  of  acres  of  these 
lands  have  been  so  reclaimed,  and  had 
been  when  this  constitutional  provision 
was  adopted.  There  are  now  pending  In 
this  court  several  cases  in  which  tbecuurt 
has  foanrt  as  a  fact  that  the  lands  in  ques- 
tion had  been  so  reclaimed  at  the  time  ol 
the  several  applications  to  parchase. 
These  lands,  when  reclaimed,  are  often 
the  most  fertile  we  have,  and  entirely 
adapted  to  habitation.  Section  3  was 
construed  In  Manley  v.  Cunningham,  72 
Cal.  236, 13  Pac.  Rep.  622,  "to  provide  that 
the  pobllc  lands  aboald  be  held  and  dl»< 
posed  of,  BO  far  as  possible,  to  those  who 
will  live  upon  and  cultivate  them;  that 
they  should  be  used  to  encourage  the  im- 
migration of  Industrious  people  who  will 
utilize  and  improve  the  lands,  and,  by 
building  up  homes  and  engaging  In  hus- 
bandry, add  permanently  to  the  wealth 
and  pruHperity  of  the  state.  T  be  phrase 
*  suitable  tor  cultivation  *  includes  all  lands 
ready  for  occupation,  and  which  by  ordi- 
nary farming  processes  are  fit  foragricult- 
nral  purposes."  It  this  decision  Is  to 
sttind  as  expressive  of  the  law  of  this 
state,  all  swamp  lands  which  at  the  time 
application  was  made  for  tlielr  parchase 
were  fit  for  human  habitation,  and  by 
ordinary  farming  processes  can  be  made 
suitable  for  cultivation,  can  be  sold  only 
to  actual  settlers,  and  In  quantities  not 
exceeding  320  acres.  As  already  stated, 
the  only  language  in  section  3  which  is 
open  tu  interpretation  Is  the  phrase  "suit- 
able for  cultivation."  In  Mnuley  v.  Cun- 
ningham, supra,  the  phrase  Is  construed 
as  a  similar  expression  by  the  secretary 
of  the  interior  In  a  letter  of  Instruction  to 
OommliMloner  McFarland :  **  All  timber 
lands  are  unfit  for  cultivation  in  thelrnat- 
ural  condition ;  but,  If  they  may  be  re- 
claimed  by  ordinary  farming  process,  they 
are  not,  in  my  opinion,  within  the  pur- 
poses of  the  act.  **  In  this  case  It  is  found 
that  the  lands  have  already  been  re- 
claimed by  natural  causes,  and  the  facts 
show  that  the  land  Is  as  nearly  fit  for  hu- 
man habitation  as  wild,  uuimproved 
lands  can  well  be. 

It  Is  claimed  that  the  state  is  morally 
bound  not  to  assert  that  these  lands  are 
anltabletor  cultivation,  or  perhaps  Is  es- 
topped from  Bu  doing,  because  it  received 
them  under  the  Arkansas  act,  which  only 
granted  such  lands  as  were  "swamp 
and  overflowed,  and  made  unflt  thereby 


for  cultivation.**  Coanselsays:  "The  du- 
ty of  examining  the  public  lands,  and  de- 
termining whatpurts  thereof  wereswamp 
and  overflowpd,  was  confided  to  the  offi- 
cers of  the  land  department  of  the  United 
States;  and  tliclr  decision  upon  thlft  sub- 
ject, being  the  decision  of  a  court  of  spe- 
cial Jurisdiction  upon  a  subject  unques- 
tionably within  the  limits  of  that  Jurisdic- 
tion, is  binding  upon  all  persons,  and 
conclusively estahllHbes  that  thn  lands  are 
of  the  class  to  which  such  officers  have 
found  them  to  belong.  With  respect  to 
each  tract  of  land  now  before  this  court, 
the  proper  officers  have  made  due  investi- 
gation, and  have  determined  that  It  vest- 
ed In  the  state  under  the  statute  of  1S60. 
This  determination  was  therefore  a  decis- 
ion not  only  that  It  was  'made  thereby 
unfit  for  cultivation;*  tor,  under  the  stat- 
ute, it  was  not  granted  to  tbestate  unless 
'unfit  tor  cultivation.'  When  the  present 
constitution  was  formed  and  adopted,  the 
state  was  entitled  to  various  classes  of 
lands,  the  chief  of  which  were  school  and 
swamp  lands.  The  lands  of  the  first  class 
were  partiy  suitable  for  cultivation  and 
partly  not;  but  the  lands  of  the  latter 
class  could  not,  unless  obtained  In  defiance 
of  law,  be  otherwise  than 'unfit  for  culti- 
vation."* That  1h,  because  the  officers  of 
the  United  States,  in  a  proceedinc  to 
which  the  state  was  not  a  party  and  was 
not  represented,  acting  under  rules  made 
by  themselves,  determined  that  on  the 
2Sth  of  September,  1850,  these  lands  were 
swamp  and  overflowed,  and  therefore 
segregated  them  as  such  to  the  state, 
therefore  the  state  cannot  be  understood 
as  Intending  to  include  them  In  this  sec- 
tion, although  every  member  of  the  con- 
vention knew  as  a  fact  that  millions  ot 
acres  bad  at  that  time  been  reclaimed  by 
natural  causes.  The  test,  applied  under 
the  Arkansas  act,  to  determine  whether 
lands  passed  to  the  state,  has  always  been 
their  condition  on  the  28th  of  September, 
1850.  The  very  existence  of  such  a  test 
Implies  that  it  was  well  known  that  their 
condition  as  to  being  swamp  and  over- 
flowed, and  thereby  rendered  unsuitable 
for  cuUivatiou,  was  liable  to  change. 
The  rulings  of  the  land  department  of  the 
United  States  have  recognized  the  fact 
that  some  of  the  lands  have  been  In  tact 
reclaimed  before  the  survey  segregating 
them  to  the  state.  CommlHsioner  McFar- 
land said:  "A  survey  made  In  California 
in  February,  1880,  as  of  all  swamp  land 
when  part  had  become  dry  from  natural 
causesjt  appearing  tbatit  wasall  swamp 
In  1850,  was  properly  so  designated  by  the 
survey."  1  Dec.  Dep.  Int.  824-330.  And, 
as  stated  above,  the  members  of  the  con* 
ventiun,  and  the  people  when  they  adopt- 
ed It,  must  be  held  to  have  known  of  such 
natural  reclamation.  That  some  of  these 
lands  might  be  suitable  for  settlemmt 
was  recognized  by  the  statutes  ot  the 
United  States  and  ot  this  state  prior  to 
the  constitutional  amendment.  By  Act 
Cong.  March  5, 1885,  provision  was  made 
for  pre-emption  of  homestead  locations 
upon  these  lands.  As  to  the  state,  see 
sections  3442,  3443,  Pol.  Code.  If  one  pro- 
posing to  purchase  from  the  state  may  b» 
supposed  to  be  concerned  us  to  how  the 
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state  sbalt  tllscliarge  the  obllKatlon,  If 
any.  Imposed  upon  it  to  reclaim  those 
lands,  such  apprehension  may  well  be  set 
at  rest  by  the  fact  that  a  fund  has  beet 
provided,  arallable  for  that  purpose, 
made  up  of  the  proceeds  of  the  sale  of  the 
lands,  and  by  this  very  section  3,  which 
alms  to  place  them,  so  far  as  possible,  In 
the  hands  of  actual  settlers,  who  must  re- 
claim them  as  a  means  of  gettloe  a  UreU- 
hood. 

So  far  tbeargument  has  proceeded  upon 
the  asBumpttoQ  that  lands  which  are  In 
fact  swamp  lands  or  subject  to  orei'flow, 
BO  that  they  cannot  he  cultivated  until  re- 
claimed, are  also  tu  be  considered  unsuit- 
able for  cultivation,  within  tbe  meaniuK 
of  section  S,  now  under  consideration. 
But  this  proposition  cannot  be  admitted. 
We  see  no  reason  why  the  rule  laid  down 
In  Manley  v.  Cunningham  should  not  be 
universal  in  Its  application.  Tbe  matter 
should  belooked  at  from  the  point  olvlew 
of  an  intending  settler.  It  the  land  is  of 
such  a  character  that  such  person  is  lilceiy 
to  be  willing  to  settle  upon  It  in  its  pres- 
ent condition,  and  to  undertake  its  recla- 
mation for  the  purposes  of  agriculture, 
and  can  do  so  successfully,  with  sucb  out- 
lay as  the  circumstances  would  Justify.  It 
Bhould  be  held  tu  be  suitable  for  cc^tlva- 
tion,  within  tlie  meaning  of  this  section. 
Tbe  drainage  of  land  so  as  to  render  it  fit 
forthe  plow  is  an  ordinary  farming  pro- 
cess, much  mure  so  than  clearing  land  for 
timber,  or  grubbing  up  trees  and  brush. 
The  latter  is  mostly  confined  to  new 
land :  the  former  is  a  perpetual  subject  of 
Interest  in  agriculture.  Probably,  there 
are  few  farms  in  thiastate,  thoroughly  cul- 
tivated, some  portion  of  which  has  not 
been  drained;  and  the  drains  roust  he 
eonstantly  looked  after.  The  state  Is  In 
no  way  bound  to  apply,  as  between  her- 
self and  purchasers,  the  test  found  In  the 
Arkansas  act.  There  it  is  used  for  a  pur- 
pose altogether  different,  and  evidently, 
also,  with  a  very  different  meaning.  The 
primary  purpose  seems  to  have  been  to 
enable  the  state  of  Arkansas  to  control  tbe 
margins  ut  streams  for  the  erection  of 
levees.  The  meaning  of  the  phrase  there 
used  undoubtedly  Is.  "not  suitable  for  cnl- 
tlvatl on  until  reclaimed."  It  is  not  used 
in  that  general  sense  by  which  lands 
would  be  classed  by  settlers,  or  by  tbe 
land-officers  under  another  law  making 
the  fact  of  Buitahillty  material  in  tbe  dis 
cbarge  of  ofHclal  duties.  This  we  have  al- 
ready shown.  All  such  laws,  as  well  as 
the  section  of  the  constltntlon,  must  he 
understood  as  applying  to  wild  and  un- 
improved lands,  which  are  known  not  to 
be  fit  for  cultivation  generally  until  some- 
thing is  done  to  reclaim  them.  The  sec* 
tlon  must  be  construed  as  Intending  this. 
Are  the  lauds  suitable  for  cultivation  in 
the  sense  In  whicli  portions  of  the  unre- 
tilalmed  pnblle  domain  in  Its  wild  condi- 
tion can  generally  be  said  tu  be  suitable 
for  cultivation?  The  necessity  for  rec- 
lamation is  taken  for  grantt;d  in  the  con- 
stitution. The  contrary  doctrine  would 
Almost  amount  to  a  Judicial  repeal  of  the 
provision,  and  would  sound  strange  be- 
fore the  declared  policy  that  the  holding 
of  lands  la  large  tracts  and  without  culti- 


vation Is  against  the  public  interests,  and 
stranger  still  in  the  face  of  the  many  cases 
already  argued  here,  and  now  pending  for 
decision,  in  which  the  tower  court  had 
found  the  tact  of  the  suitability  and  pres- 
ent inhabltance.  The  debates  in  thecun> 
stitutional  convention  show  that  It  was 
there  understood  that  the  provision  In 

auestion  would  Include  swamp  and  over- 
owed  lands,  and  that  the  lands  mainly 
regarded  as  uusaltable  for  CDltivatlon 
were  grazing  lauds,  whlcb  It  was  said 
must  be  held  In  larger  tracts  than  820 
acres  to  be  utilised  profitably.  We  can 
think,  at  present,  of  nily  three  cases  In 
which  swamp  lands  can  be  truly  said  to 
be  unsnitahle  for  cultivation,  within  the 
meaning  of  this  section:  First,  where  the 
lands  cannot  be  made  fit  forcultli'ution; 
second,  where,  although  they  can  th?  so 
reclaimed,  It  cannot  he  done  without  co- 
operation of  othera,  unless  by  an  expendi- 
ture greater  than  can  reasonably  be  ex- 
pected from  a  settler  upon  a  tract  of  320 
acrea.— this  would  be  a  case  for  a  reclama- 
tion district;  and,  third,  where  the  lands 
are  not  fit  for  human  habitation  until  re- 
claimed ;  for  of  course  It  Is  necessary,  in 
order  to  comply  with  this  section,  that 
the  settlement  be  made  before  the  pur- 
chaser can  acquire  any  rights  In  the  land. 
We  understand  this  conclusion  to  be  In 
entire  accord  with  the  declsiou  In  Manley 
r.  Cunningham.  It  is  claimed  that  this 
conclusion  is  at  variance  with  the  case  of 
Mclntyre  v.  Sherwood,  82  Cat.  134,  22  Pac. 
Bnp.  937.  The  quo^tlon  was  not  present- 
ed there  as  here.  There  seems  to  have 
been  no  issue  upon  the  subjectln  the  court 
below,  and  It  was  not  found  as  a  fact 
that  the  land  was  suitable  for  cultivation. 
Probably,  it  was  not  very  fully  argued; 
but  we  du  not  care  to  draw  nice  dis- 
tinctions. If  there  be  anything  in  that 
really  Inconsistent  with  this  opinion.  It 
ought  to  be  overruled.  We  advise  that 
the  Judgment  and  order  be  affirmed. 

We  concur:  Vanclikf,  C.  ;  Foote,  0. 

Per  Gcriau.  Por  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  afllrmed. 


88  c»i.  n» 

McNbb  v.  IiTSOH,  (Waenbr  et  al.,  Intervenors.) 

(No.  13, 9«.) 

(Supreme  Court  of  CaHfornla.  March  81, 1891.) 

ComuissioDers*  decisioa.  In  bank.  Appeal 
from  superior  court,  Tulare  county;  Wuxiam  W. 
Caoas,  Judge. 

Chna.  E.  WU^on  and  T.  Jf.  AfcJTamam,  fbr 
appellant.  H.  O.  BraiUev  and  O.  E.  Lmormee, 
for  respondent.   W.  B.  Wallace,  for  intervenm. 

Tguplb,  C  On  the  merltB,  this  case  Is  on  all 
fours  with  tbe  case  of  Fulton  v.  Brajaaan,  ante 
500,  (]u8t  decided  by  this  court,  March  26,  1891.) 
A  further  question  is  raised  as  to  the  rieht  m 
the  iQtervenors  to  be  heard  as  such.  The  Dili  of 
exceptions  only  shows  the  action  of  the  court  on 
a  motion  to  strike  oat  the  petitions  of  ioterren- 
tion,  or  some  portions  of  them.  There  was  no 
error  in  retusin^  to  strike  out  the  pe(itlc«i  of 
Warner.  Cutler's  petition  shows  no  rlglit  to  in- 
tervene. It  amoanted  simply  to  a  request  to  be 
permited,  as  amUnus  curia,  to  show  that  neither 
party  to  the  contest  was  qualified  to  purchase. 
The  duty  is  east  upon  the  court,  in  such  oases,  tt 
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Inquire  whether  either  paity  Is  eot'.tled  to  pur- 
chase, and,  If  neither  is  so  entitled,  to  sdlndge 
acocmln^y.  In  saoh  olrcnmBtances  we  think  It 
woald  be  no  abnse  of  discretion  to  allow  an  ami- 
cits  curUm  to  pawl  ace  eridenoe  to  enlighten  the 
ootirt  The  iDterrenors  take  nothing  by  the  ]adg- 
mont,  and,  as  the  bili  of  exceptions  does  not  show 
what  occurred  at  the  trial,  we  do  not  know  that 
either  of  them  appeared  or  took  any  part  what- 
ever therein.  Bo  far  as  we  can  know,  the  plain- 
tiff has  not  been  InjoreO.  Judgment  should  be 
afSrmed. 

We  ooncur:  VAKOLnF,  O. ;  Foots,  Ol 

Pbr  Curiam.  For  the  reasons  given  in  the 
fbregolng  opinion  the  ludgment  is  afflriaed. 


88  CaL  Off 

National.  Bank  of  D.  O.  Millm  &  Co.  v. 
Union  Ins.  Co.  op  San  Franchsco.  (No. 
13,722.) 

(Supreme  Court  of  Caltfomia.   March  81, 18W.) 

ISSUBASCE — WaBRANTIES  —  lySCRABLE  INTEREST. 

1.  Although  Civil  Code  CaL  8  ^107,  provides 
that  "a  statement  in  a  policy  of  a  matter  relat- 
ing to  the  porson  or  thing  Insured,  or  to  the  risk, 
aft  a  fact,  is  an  express  warranty  thereof, "  yet, 
where  it  appears  from  the  whole  policy  that  soch 
an  expreeuoa  was  not  intended  aa  a  warranty,  it 
will  not  be  hold  to  besuuh;  and  where  the  policy 
recites  that  "it  is  undet-stood  and  agreed  that 
the  within  described  premises  have  been  leased 
by  *  *  *  **  and  it  turns  out  that  the  premises 
were  not  then  so  leased,  tfaoogh  they  bad  previ- 
ously been,  tbe  policy  is  not  avoldea,  it  appear* 
ing  that  there  was  no  iateDUomai  misstat^ent 
by  the  assured. 

8.  Where  the  loss  is  payable  totbemortgagee 
of  tbe  property,  and  occurs  after  sale  under  /(n« 
closore,  bat  before  the  time  ror  redemption  has 
elapsed,  the  mortgagee  is  entitled  to  recover  the 
loss,  as  the  foreclosure  is  no  extinguishment  of 
his  debt  until  the  deed  has  been  made  and  the 
time  for  redemption  has  expired. 

ComnilRslonera'  decision.  In  bank.  Ap- 
peal from  saperior  court,  Sacraioeoto 
Goanty;  W.  C.  van  Flbkt,  Judge. 

Sltfii^y-  7.  Smith  and  Smith,  Wright  A 
Pomeroy,  for  appellaot.  Deuaon  &  Oat- 
maot  for  roapondent. 

FooTE,  C.  On  tbe  27th  day  of  December. 
1886,  tbe  appellant,  a  fire  Ineurance  com- 
paoy.  Issued  to  the  Jobuston  Brandy  & 
Wine  Manufactarlng  CompaDy  a  policy  of 
Insurance  against  loss  or  damage  by  Are, 
open  certain  property  tbei-ein  mentloaed, 
to  the  amount  of  93,000.  On  the  face  of 
this  policy  was  attached  the  following  ln> 
dorsement:  "Loss  (If  any)  payable  tuNa- 
tional  Bank  of  V.  O.  Mills  &  Co.  as  herein 
provided.  It  la  hereby  agreed  that  this 
policy,  as  to  the  Interests  of  tbe  mortgagee 
or  trnstee  only  tliereln,  staall  not  be  Inval- 
idated by  any  act  or  negligence  of  the 
mortgagor  or  owner  ol  the  property  in- 
sured, nor  by  occnpatlon  of  tbe  premises 
for  porpoHee  more  hazardous  than  are  per* 
mttted  by  the  terms  of  tbis  policy,  uor  by 
any  change  In  title  or  posseflslon  of  the 
property  Insured :  provided,  however, 
that  whenever  tbe  said  mortgagee  ortruH- 
tee  staall  become  aware  of  any  act  or  neg- 
ligence of  the  mortgagor  or  owner  which 
would,  except  as  to  such  mortgagee  or 
trustee,  invoJldate  thifl  policy,  or  of  any 
occupation  of  the  premises  for  pun>os«B 
more  taasurdous  than  are  permitted  by 
tbe  terms  oI  this  policy,  or  of  any  change 


In  title  or  possession  of  the  property  In- 
sured, he  win  at  once  notify  tbis  company 
thereof:  and  provided,  also,  that  he  will 
on  demand  pay  to  this  company  tbe  ad- 
ditional premium  charged  by  this  compa- 
ny on  account  of  any  Increased  risk  for 
tbe  entire  term  ol  this  policy;  and  failure 
to  so  notify  this  company,  or  to  so  pay 
said  addltloual  premium,  shall  avoid  this 
contract."  It  further  appears  that  there 
was  an  Indorsement  made  thereon  that 
on  tbe  2d  of  March.  1S87,  tbe  National 
Bank  of  D.  O.  MUU  &  Co.  had  notlBed  tbe 
Insurance  company  that  it  as  mortgagee 
had  Instituted  a  suit  for  foreclosure  on  tbe 
property  embraced  in  tbe  policy,  and  that 
the  same  had  been  accepted  by  that  com- 
pany without  prejudice  to  tbe  policy.  On 
the  2.5tb  of  May,  1887,  the  same  insurance 
company  Issued  a  policy  of  lusarance  of 
the  same  character  and  to  tbe  same  par^ 
ties,  and  the  loss  made  payable  In  tbe 
same  way  and  upon  like  conditions,  lor 
tbe  sum  of  f2,000.  It  appears  that  the 
property  insured  was  destroyed  by  two 
Auccesslve  fires  In  the  month  of  Septem* 
ber,  (about  the  3d  and  20tb,  in  the  year 
1887,)  and  that  tbe  value  of  the  build- 
ing and  other  property  burned  at  said 
times  was  fully  etiua)  to  theamouut  of  the 
insurance.  The  National  Bank  of  S.  O. 
Mills  &  Co.,  to  whom  tbe  loss  was  made 
payable,  and  who  held  a  mortuago  for 
¥6,000  on  this  property,  brought  this  ac- 
tion to  recover  for  the  loss,  Interest,  and 
costs,  and  obtalaed  judgment  as  prayed 
for;  from  which,  and  an  order  denying  a 
new  trial,  this  appeal  Is  taken. 

The  appellant  urges  In  support  of  Its 
contention  that  the  first  finding  of  the 
trial  court,  "that  all  and  singular  the 
avermen  ts  uf  tbe  complaint  are  true ; "  and 
the  second  finding,  "that  ail  and  singular 
tbe  matters  and  things  stated  In  defend- 
ant's amended  answer  and  the  general 
averroenCs,  and  both  ol  the  general  and 
special  defenses  therein  set  forth,  are  un- 
true, excepting,"  etc.,— are  nnsupported 
by  the  evidence.  The  point  made  In  this 
behalf  Is  that  at  tbe  time  uf  the  issuing  of 
the  policy  dated  the  2Sth  of  May,  188T,  It 
was  made  an  express  warranty  therein  by 
the  Insured  that  the  premises  were  then 
leased  to  Messrs.  Walden  &  Co.,  when,  In 
fact,  they  were  not  so  leased,  and  tbat 
therefore,  by  Its  terms,  the  policy  was 
void  for  such  mitirepresentation.  Concede 
ding  that  tbe  statement  in  the  policy.  It 
taken  by  itself,  and  without  reference  to 
other  portions  ul  that  statement,  viz.,  "It 
ts  understood  and  agreed  tbat  tbe  within 
described  premises  have  been  leased  by 
Messrs.  Walden  &  Co.,"  Is  an  express  war- 
ranty, under  section  2i507  of  the  Civil  Code, 
which  reads,  "A  statement  In  a  policy,  ol 
a  matter  relating  to  the  person  or  thing 
Insured,  or  to  the  risk,  as  a  fact,  is  an  ex- 
press warranty  thereof, "  nevertheless  if, 
taking  the  entire  policy  In  all  Its  terms  and 
language,  it  can  be  perceived  tbat  aucb 
was  not  the  Intention  of  the  parties,  such 
an  expi-esslon  will  not  be  held  to  be  an  ex- 
press warranty;  and,  where  thei-e  Is  any 
doubt  as  t(.  the  construction  to  be  given 
to  language  In  such  a  matter,  "the  court 
should  lean  against  that  construction 
which  ImpoBcs  upon  tbe  assured  the  oblk 
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gatlon  of  a  warranty.*  National  Bank 
T.  Insurance  Co.,  95  U.  B.  679. 

In  another  part  of  thla  policy  there  oe- 
cars  thla  clause:  "  Fraud,  false  swearing, 
mlerepreBentatioD,  or  concealment  of  a 
material  fact  by  tlie  Insured,  whether  in 
the  application  for  this  pulley,  proofs  of 
loss,  or  otherwise,  shall  render  this  policy 
rold.  **  ThQB  It  setsms  that  It  la  the  Inten- 
tional nilsstatement  or  concealment  of  a 
material  fact  which  rendered  the  policy 
void,  and  not  the  mere  fact  that  a  state- 
ment therein  Qs  to  the  material  matter  Is 
nntnie.  The  evidence  In  this  case  shows 
that  there  was  no  Intentional  misstate- 
ment as  to  the  leasing  of  the  property  to 
Walden  ft  Co.  These  parties  did  have  a 
verbal  lease  of  the  premises  up  to  the 
80th  of  April,  1887,  and  this  fact,  and  the 
further  fact  that  the  lanKuage  of  the 
policy  Is  "have  been"  leased,  goes  far 
to  create  the  ImpreHBlon  that,  as  the 
lease  had  been  so  recent*  the  Johnston 
Brandy  ft  Wine  Mannfactaring  Co..  hav- 
ing that  In  mind,  might  have  been  of  the 
Impression  that  these  parties  etIU  had  a 
lease,  or  perhaps  meant  to  say  that  they 
had  had  a  lease.  This  view  of  the  matter 
In  hand  aeeuis  to  be  in  accord  with 
prevlons  adjudications  of  the  appellate 
ronrt.  la  Wheaton  v.  Insnnuiee  Co.,  76 
Cal.  419,  IR  Pac.  Rep.  758,  a  somewhat  sim- 
ilar qneatlun  was  Involved,  and  It  was 
contended  that  the  statement  of  the  in- 
sured. In  hia  application  aa  to  the  value  of 
the  property,  waa  an  expreaa  warranty. 
The  alleged  warranty  waa  In  thla  lan- 
gnage:  "Special  reference  being  made  to 
the  assnred's  application  and  survey  No. 
261,707.  which  la  bis  warranty,  and  a  part 
hereof."  In  another  part  of  the  policy 
there  was  this  clause:  "If  any  false  repre- 
sentation la  made  by  the  assured  of  the 
condition,  altuatlon,  or  occupancy  of  the 
property,  or  any  overvalnatlon,  or  any 
misrepresentation  whatever,  either  In  a 
written  application  or  otherwise,  this 
policy  shall  become  void.**  The  appellate 
court  said,  (page  422.  76  Cal.,  and  page761, 
18  Pac.  Rep.:)  "In  Helbing  v.  Insurance 
Co.,  54  Cal..  166,  it  was  held  that  a 
provision  In  a  policy  of  Insurance  that  the 
application  shall  be  considered  a  war- 
ranty, and.  If  the  property  Insured  Is  over- 
valned  in  it,  the  policy  shall  be  void,  ap- 
plies only  where  the  statements  aa  to 
value  are  Intentionally  false;  that  the 
question  ot  fraud  Is  one  of  fact;  that  al- 
though, where  the  discrepancy  between 
the  statement  In  the  application  and  the 
actual  value  of  the  property  is  so  great  as 
to  convey  the  conviction  ot  fraud  to  the 
reasonable  mind,  the  Jury  may  and  ought 
to  And  fraud,  yet,  wherethe  discrepancy  Is 
not  very  considerable,  the  Jury  may  And  the 
application  not  to  have  been  fraadolent. 
even  In  the  absence  of  explanatory  evi- 
dence. •  •  •  Moreover,  the  language 
of  the  provision  In  the  policy  here  sued  on, 
that  if  any  false  representation  la  made 
by  the  aaanred,  etc.,  the  policy  shall  be* 
tfoine  void,  when  read  as  a  whole,  very 
clearlyshowB  that  a  willful  misrepresenta- 
tion as  to  the  valne  of  the  property,  or 
one  made  with  such  gross  and  reckless 
careleMiMM  to  the  law  would  be  treated 
as  wUlIol,  was  in  the  contemplation  ot  tlw 
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parties.  It  so,  the  previous  clause  does 
not  make  the  valuation  a  warranty. 
Even  when  the  statements  in  the  applica- 
tion are  declared  to  be  warranties,  they 
will  not  be  regarded  aa  such  if  quallfled  by 
other  BttpnIatlonB,  whkh  afford  a  fair 
Inference  that  the  parties  themselves  did 
not  so  intend  them."  Page  423,76  Cal., 
and  page  762,  18  Pac.  Rep.  By  the  find- 
ings it  has  been  determined  by  the  trial 
court  aa  a  fact  that  theasaured  did  not  In- 
tentionally miarepreaent  any  fact  to  exist 
material  to  the  rluk  which  did  not  exist, 
and,  aa  heretofore  stated,  we  think  the 
findings  on  this  point  are  sostalned  by  the 
evidence. 

The  appellant  claims  also  that  the 
policy  ot  the  27tb  of  December,  1886. 
was  void  as  to  the  Johnston  Brandy  ft 
Wine  Manufacturing  Co.,  because  the 
leasees,  Walden  &  Co..  were  warranted 
to  be  the  tenants  then,  and  In  posses* 
slon,  and  that  when  these  tenants  aban- 
doned the  possession  of  the  premises,  with- 
out notice  given  by  the  assured  to  the 
company,  the  policy  became  void.  This 
statement  of  the  existence  of  the  lease  to 
Wa'den  ft  Co.,  If  it  stated  such  existence, 
was  not  a  warranty  In  either  of  the  poli- 
cies, as  we  have  seen,  and  the  change  of 

Sossesaion,  if  it  took  place  without  notice. 
Id  not  concern  the  plaintiff  here;  for  it 
was  not  to  be  affected  by  any  act  of  this 
kind,  unless  notice  was  brought  home  to  it 
of  such  change  of  possession,  and  it  fur- 
ther failed  to  notify  the  company.  The 
evidence  is  sufficient  to  show  that  the 
plaintiff  had  no  knowledge  of  any  change 
in  the  posseaaion  ot  the  property  from 
Walden  &  Co..  back  to  the  Johnston 
Brandy  ft  Wine  Manafactnring  Co..  nor 
that  the  premises  were  vacated  or  un- 
occupied, even  conceding  that  such  was 
the  fact,  under  a  proper  interpretation 
of  the  language  of  the  policies  on  these 
points.  If  Ic  had  no  such  knowledge, 
It  was  not  bound  to  eommunlcate  It,  and 
was  protected  by  the  Indorsemrat  on 
the  policy.  It  follows,  therefore,  that  on- 
less  the  plaintiff  here  has  lout  Its  right  by 
reason  of  something  which  Is  shown  by 
the  evidence  to  have  transpired  before  the 
loss,  by  which  the  rights  ot  the  plaintiff 
under  the  terms  of  the  indorsement  on  the 
policies  are  affected,  there  was  no  error 
committed  in  the  rendition  of  the  judg- 
ment and  the  refusal  to  grant  a  new  trial. 

In  this  connection  the  appellant  eon- 
tends  "that  the  Interest  of  a  mortgagee  In 
Insured  property  la  meaaured  by  the 
amount  of  bis  mortgage  debt  at  the  time 
of  the  loss,  and  if  at  such  time  his  debt  is 
extinguished,  either  wholly  or  in  part,  his 
Interest  as  a  mortgagee  Is  also  extinguished 
dthermtirely  or  pro  faoto,***  and  that 
"the  mortgage  debt"  of  the  plaintiff  **  hav- 
ing been  pro  tatito  extinguished  to  tbe 
extent  ot  f 6,000,  by  reason  of  the  foreclos- 
ure sale  and  the  application  ot  the  pro- 
ceeds to  the  mortgage  Indebteduess.  the 
mortgage  clause  operated  as  a  protection 
to  the  plaintiff  only  to  the  extent  that  Its 
Indebtednesa  remained  unpaid  after  the 
sale. "  It  la  true  that  the  plaintiff  proceed- 
ed to  forecloae  the  mortgage,  and  that  tA 
this  intention  the  defendant  had  notle^ 
MHl  that  the  property  ww  bousbt  In  mt 
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sheriff's  Bale  for  the  plalntlfl,  a  credit  of 
$6,000  made  upou  the  Jadgment,  and  a 
certificate  of  purchase  istiued.  But  when 
the  fire  occurred  the  deed  had  not  been  ex- 
ecuted, and  the  legal  title  had  not  been 
passed,  the  time  for  redemption  not  hav- 
InK  elapsed.  It  Is  not  pretended  that 
tliere  was  any  payment  of  money  on  the 
ludgineii..  The  bid  of  the  plaintiff  was 
credited  on  the  Jadement,  and  a  receipt 
given  to  balance  the  sheriff's  account  of 
the  foreclosure  sale.  But  there  would 
never  have  been  any  ai^tual  payment  of 
money  received  by  the  plaintiff  unless  It 
had  been  paid  in  upon  the  redemption  ul 
the  property,  or  it  had  npon  the  failure  o' 
redemption  receired  a  deed.  In  fact,  the 

filalntlff  never  got  a  deed  until  after  the 
OSS  had  uccnrred,  no  redemption  having 
taken  place. 

In  this  connection  the  argument  by  the 
appellant  Is  that  the  legal  effect  of  the 
foreclosure  was  to  pay  the  plaintiff's  debt 
pro  tnnto,  and  to  that  extent  to  extln- 
-Kulsh  Its  Interest  an  a  mortgagee  in  tbeln- 
anred  property.  It  has  been  held  by  the 
appellate  court  of  thla  atate  that  the 
foreclosure  of  a  mortgage  embraces  the 
sale  of  the  property,  and  the  execution  of 
the  sheriff's  deed,  as  well  as  the  decree  of 
the  court  ordering  the  Hale.  A  mortgage 
cannot  be  said  to  be  foreclosed,  even  in 
the  aense  of  onr  Code,  until  the  mort- 
gagor's right  of  redemption  Is  cut  off. 
Goldtr«e  v.  Mc.^llster,  86  Cal.  105,  24  Pac. 
Rep.  SOI.  Tented  by  this  rule,  since  the 
time  for  redemption  had  not  elapsed, 
when  the  Toreclosure  took  place,  and  loss 
occurred,  and  no  deed  had  beeu  made  to 
the  mortgagee.there  had  been  no  foreclos- 
ure of  the  mortgage.  And  so  tar  aa  the 
question  of  payment  of  the  mortgage  debt 
Is  concerned,  as  bearing  upon  the  matter 
of  the  extinguishment  pro  t&nto  uf  the 
insurable  Interest  of  the  mortgagee.  It  was 
held  In  Bragg  v.  Insurance  Co..  25  N.  H. 
298,  that  where,  in  a  policy  such  as  this, 
the  insurance  is  effected  on  the  property  of 
one  person,  and  the  loss  made  payable  to 
the  mortgagee,  another  person,  that  even 
upon  a  foreclosure,  where  the  property  is 
sold  and  a  deed  made  to  the  mortgagee, 
there  is  not  such  an  alienation  of  the  title 
as  to  forfeit  the  right  to  recover  on  the 
policy;  for  If  the  mortgagee  thus  acquires 
an  additional  interest  in  the  property,  it 
is  a  potential  reason  why  he  woulil  be 
more  Interested  In  protecting  the  property 
Jnsured ;  and  anch  a  change  of  title,  al- 
though within  the  language  of  the  proviso 
against  change  of  title  or  sale  or  transfer, 
is  not  within  its  spirit  and  purpose,  and 
will  not  vitiate  the  policy;  and  the  In- 
stance of  a  case  where  the  title  becomes 
absolute  in  a  mortgage  by  foreclosure  is 
cited  by  Mr.  May  In  his  work  on  Insur- 
ance, to  illustrate  this  principle.  May, 
Ins.  S  276.  To  much  the  seme  effect  is  It 
held  in  Heaton  v.  Insurance  Co.,  7  R.  I. 
6<)8.  Unless  the  right  of  redemption  has 
been  extinguished,  there  is  no  payment; 
pro  t&ato  by  the  mortgagor  at  the  sale. 
West  V.  Chamberiln,  8  Pick.  838.  Where  no 
deed  has  passed,  as  we  have  seen,  the  fore- 
closure is  incomplete,  and  no  payment  has 
been  made.  It  the  deed  had  been  made 
when  the  fire  occurred,  and  the  right  uf 
CaLBep.  26-28  F.^ 


redemption  had  been  cnt  off.  there  would 
have  been  a  payment  made  by  the  bid. 
But  even  then,  under  the  authorities,  it 
seems  as  if  there  would  have  been  no 
change  of  title  or  extinguishment  of  Inter- 
est which  would  have  affected  the  policy. 
For  these  reasons  we  advise thatthe  judg- 
ment and  order  be  affirmed. 

We  concur:  Bblchbr,  C;  Vanci-ikf,  C 

Per  Gukiam,  For  the  reasons  given  in 
the  forcing  opinion  the  judgment  and 
order  are  affirmed. 

Beatty,  G.  J.,  being  disqualified,  did 
not  partioipate  in  the  above  opinion. 

  88  Cal.  m 

Dyke  v.  Bradt.  (No.  13,165.) 

Same  v  Martin.   (No.  13.166.)  N 
{Suvreme  Court  of  Calffomia,   April  4, 1891.) 
Affbal— Bond— DiaiussAir— NoTioB  or  HonoK. 

1.  An  imdertakiDg  oa  appeal,  which  incur- 
rectiy  recites  the  date  of  the  order  from  wbloh 
the  appeal  was  taken  83  belDK  December  IJth  in- 
Btead  of  December  bth,  is  sufttcient  if  It  correctly 
describes  the  appeal  and  order  in  all  other  re- 
spects. 

8.  Under  CaL  Bap.  Ot  Rule  18,  requiring 
that  a  notice  of  motion  to  dtsmlBS  an  appeal  lor 
failure  to  file  a  transcript  in  accordance  with  tha 
rules  of  the  court  sbaU  specify  the  obieotlons  to 
tha  transorlpt,  an  appeal  will  not  be  dismissed 
because  of  appellaat's  failure  to  number  l^e  folios 
of  the  transonpt,  as  reg.Dired  by  the  Tales,  if  the 
notice  of  motion  to  dismiss  does  not  spedQr  the 
objection. 

In  bank.  Appeal  from  superior  court, 
Alameda  county ;  N.  Hamilton,  Judij»). 

C&mpben&  F10*(g-At,  for  appellant.  PWb- 
but:y  dt  Blandioff,  tor  respondent. 

Beattv,  0.  J.  In  each  of  these  cases  re* 
spondeut  moves  to  dismiss  the  appeal  on 
two  grounds:  First,  tU&t  no  undertaklug 
on  appeal  has  been  filed  ;  secoad,  that  no 
transcript  of  the  record  has  been  filed,  as 
required  by  the  rules  of  thht  court,  and 
that  the  time  for  such  fllinie  has  expired. 
The  point  of  the  first  objection  Is  that, 
whereas  the  order  appealed  from  was 
made  on  December  8tb,  and  was  so  cor- 
rectly descidbed  In  the  notice  of  appeal, 
the  undertaking  on  appeal  recites  that  an 
appeal  bas  been  taken  from  an  order 
made  December  11th.  But  since  there  was 
but  one  order  and  one  appeal,  both  cor- 
rectly described  In  the  recital  in  the  under- 
taking tn  all  other  respects  except  the 
date  of  the  order,  there  can  be  no  question 
that  the  sureties  would  be  bound  In  case 
ul  a  dismissal  of  the  appeal  or  affirmance 
of  the  order,  and  therefore  the  undertak- 
ing Is  sufllclent.  Swasey  v.  Adair,  S3  Cal. 
186,  23  Fac.  Rep.  284.  The  point  of  the  sec- 
ond objection  is  that  the  folios  of  the  tran- 
script (which  was  on  file  when  the  notice 
to  dismiss  was  served)  are  not  numbered* 
as  required  by  our  rule.  But  this  was  an 
objection  that  should  have  been  distinctly 
specified  in  the  notice  of  motion  to  dis- 
miss, in  order  to  give  the  appellant  an  op- 
portunity to  amend  the  defect.  It  was 
not  HO  specified  in  the  notice,  and  tfaerefors 
cannot  be  regarded.  Bule  13.  For  our 
own  convenience  in  examining  the  record 
we  might  still  require  the  appellant  to 
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number  the  folios  of  tbe  transcript  on  file, 
but,  as  it  1b  extremely  brief,  each  an  order 
■eema  unneceaeary.  HotiuuB  denied. 

WeeoQcar:  DeHatkNiJ.;  McFablahd. 
J.;  Harbison,  J.;  Shabpstsik,  J.;  Oa- 

BODTTE,  J. 


88  Cal.  1191 

Bdohanah  t.  Naolb  et  a/.  (No.  18,705. 
{Supreme  Court  of  CalVornia.  April  4, 188L 
Swamp  lijLNDB—SxoaBcuTiON— Right  or  Bntrt. 

The  swamp  laoda  graoted  to  the  state  by 
Act  Goog.  Sept.  28,  18d0,  are  oot  subject  to 
applioatioB  for  purubasa  until  tbej-  have  been 
a^regated  to  the  state  a  United  States  sur- 
vey, and  aa  application  filed  prior  to  such  segre- 
gation oonrera  no  rights  on  the  applicant,  though 
It  is  subsequently  approved,  ana  a  oertucate  (tf 
purchase  Issued  after  segregation. 

in  bank.  Appeal  Irom  superior  court, 
Fresnuconnty;  WiluamW.Ckosb. Judge. 

Gurber,  Boalt  &  Blsbop  and  Cbue.  G. 
LainbertROD,  for  appellants.  Freeman  A 
ButeSf  for  reepondeut. 

McFarland,  J".  ThlR  iB  an  action  to  de- 
termine a  cuDteat  arising  In  the  state  land- 
offlce  aa  to  the  right  to  purchase  from  the 
state  a  certain  section  of  swamp  and 
orerflowed  land  In  Tulare  county.  Judg- 
nent  went  for  plaintiff,  and  defendant  ai>- 
pealH  from  the  JndKment  and  from  an  or^ 
der  denylne  a  new  trial. 

The  court  below  found,  amonfc  other 
things,  that  the  land  In  controversy  was 
not  aeKregated  by  tho  United  States  to 
the  state  until  October  14. 18U4;  that  de- 
fendant Nagle's  appllratlon  was  made  on 
December  14, 18S3,  and  filed  In  the  state 
land-offlce  on  April  1, 1884,— all  before  the 
segregation;  and  that,  as  the  land  waa 
not  subject  to  application  bufure  segrega- 
tion, no  rights  attached  by  reaaon  of  the 
applfcatton,  nor  by  reason  of  the  subae- 
quent  approval  and  certlttcate  of  purchase 
made  after  the  segregation,  but  based  on 
said  application.  Counsel  for  appellant 
argue  very  fully  and  ably  that  them  la 
nothing  to  prevent  tbeftliug  of  anapplica- 
tiun  to  purchase  awamp  land  before  segre- 
gation; bnt  the  contrary  was  hel'l  In  Har- 
fleld  V.  Wilson,  74  Cal.  175,  15  Fac.  Rep, 
620,  and  In  the  recent  case  of  Wren  v,  Man- 
gan,  ante,  100,  (No.  18.424,  decided  since 
the  present  case  was  submitted.)  Counsel 
attack  the  correctness  of  the  conclusion 
stated  in  Garfield  v.  Wilson;  bnt  we  are 
satisfied  with  that  concluaion  and  with  Its 
approval  in  Wren  v.  Mangan.  We  do  not 
see  that  the  queatltm  involved  Is  at  all 
changed  bytheadoptlnn  of  the  theory  that 
the  act  of  September  28,  1850,  was  a  grant 
in  pnesenU  to  the  state  of  the  swamp 
lands  within  her  territory;  for, that  being 
BO,  the  atute  baa  atlll  the  power  to  pro- 
vide how  they  may  pass  into  private  own- 
ership; and  she  has  made  no  provision 
foi  an  application  to  purchase  before  seg- 
regation. Indeed,  the  provisions  of  the 
Code  on  the  aabject  clearly  contemplate 


that  no  steps  towards  a  pnrehase  aro  to 
be  taken,  and  no  advantage  or  prefer^ 
ence  to  be  gained  by  an  application,  prior 
to  such  segregation.   It  is  difficult  to  see 
how  the  requirements  of  the  Code  with 
respect  to  applications  to  purchase  could 
ordinarily  be  complied  with  at  ^  before 
the  approval  of  the  United  States  survey, 
which  constitutes  the  segregation.  For 
instauoe.  section  3443,  Pol  Code,  which  es- 
tablishes the  method  of  making  an  appU- 
cation  to  purchase  swamp  land,  provides 
for  an  affidavit  of  the  applicant  in  which, 
among  other  things,  he  must  describe  the 
land  which  be  desires  to  purchase,  and 
must  swear  that  "he  knows  the  land  ap- 
plied for,  and  the  exterior  bonndaries 
thereof."    But  can  an  applieant  swear  to 
such  knowledge — or  have  it— -prior  to  the 
survey  and  segregation  by  the  United 
States  t   In  the  case  at  bar  the  applicant 
undertook  to  make  applioation  for  land 
described  as  a  certain  wetion  9;  but  how 
could  he  have  known  where  section  9  was, 
or  "the  exterior  boundaries  thereof,*'  be- 
fore there  had  been  an  approved  survey  of 
even  the  township  in  which  said  secHoa 
was  supposed  to  lief   The  lines  of  town- 
ships are  "created"  by  the  United  States 
survey,  and  have  no  existence  before  it. 
Robinson  r.  Forrest,  29  Cal  318;  Middle- 
ton  T.  Low,  30  Cal.  696.  Section  3446,  PoL 
Code,  is  in  accord  with  the  doctrine  here- 
tofore declared  by  this  court.  It  refers  to 
the  application  deseribed  in  section  3443, 
and  evidently  assumes  that  it  applies  only 
to  segregated  land,  and  provides  that 
where  lands  have  been  segregated  by  the 
authority  nf  the  United  States,  but  "have 
not  been  sectlonlzed  by  the  same  authori- 
ty," an  applicant  to  purchase  said  landfl 
may  have  them  sectlonlzed  by  the  county 
surveyor.   But  there  is  nowhere  any  pro- 
vision for  an  application  before  segrega* 
tiun;  and  Huch  an  application  la  out  of 
harmony  with  the  clear  Intent  of  the  legis- 
lature; and  we  are  aatlsfled  with  thefor^ 
mer  declslona  that  the  approval  of  the 
United  States  survey  constitutes  the  seg- 
regation.  We  are  also  satisfied  that  Id 
thia  case  there  waa  no  such  segregation  of 
the  land  In  contest  until  October  14,  1884. 
It  la  also  urged  strenuously  by  counsel  for 
respondent  that  appellant's  application 
was  void  because  It  appears,  and  Is  found 
by  the  court,  that  appellant  had  never 
been  upon,  and  had  never  seen,  the  land 
applied  for;  that,  therefore,  his  statement 
in  his  affidavit  that  he  "knows  of  his  own 
knowledge  that  there  are  no  settlers  there* 
on"  is  necessarily  untrue;   and  that  the 
things  required  hv  section  3443  must  not 
.only  be  in  the  affidavit,  but  must  be  true. 
But  it  is  not  necessary  here  to  determine 
this    somewhat   important   question,^  be- 
cause, for  the  rcnsons  above  given,  the  judg- 
ment must  be  affirmed.   The  judgment  and 
order  appealed  from  are  affirmed. 

We  concur:  Ds  Eavbh.  J.;  Patessoh* 
J.;  Habrisok,  J.;  OaBounx,  J, 
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18  CaL  M9 

Stony  Hill  Tukkpike  Road  Co.  v.  Board 
of  snperttbohs  of  places  countt. 
(No.  14,044.) 

(Supreme  Cmtrt  of  Calif onUcb.  April  28, 1891.) 

TOIiL>BOAIM— DdTT  or  COMlfTWnOHBM  TO  FiX 

iU.TK8. 

civil  Code  Cal.  $  514,  prorides  tbat  "wagon 
road  corporations  *  *  *  may  take  auch  tolia 
oalf  *  *  *  as  are  fixed  by  the  supervisors  ot 
ttie  proper  county  through  which  the  road  passes. " 
Held,  that  the  board  of  sapcrviscrs  hoa  no  ao- 
thoritv  arbitrarilT  to  refase  to  fix  such  rates  for 
a  corporation  wbioh  had  b«en  In  operatUin  orar 

19  yean. 

In  bank.  Appeal  Irom  naperlor  conrt. 
Placer  county ;  B.  F.  Mygbs,  Jnclgre. 

Maadamiishy  Stony  Hill  Turnpike  Road 
Company  against  the  boarrlofsupprvlsorH 
of  Placer  county,  to  compel  the  fixing  of 
toU-ratefi.  Civil  Code,  Cal.  S  5U,  provides 
that  "wagon  road  corporatlona  »  •  • 
may  take  aucb  tolla  nnly  *  *  *  as  are 
fixed  by  the  board  of  snperviaora  of  tbe 
proper  county  throusb  which  the  road 
paBses." 

F.  P.  Tattle,  for  appellant.  Bale  & 
Craig  and  J.  E.  Prewitt^  (or  respondent. 

Gakouttb,  J.  This  Is  an  appeal  from  an 
order  granting  a  writ  of  mandate.  The 
flndinjcs  are  in  eonsnnance  with  the  -alle- 
^tlons  of  plaintiff's  petition  for  the  writ, 
and.  Id  effect,  are  as  follows:  The  plain- 
tiff was  a  corporatfon  dniy  organised  De- 
cember 86, 1877,  nndertbe  pro  visions  o(  the 
la  wB  of  ttals  state  proTlrilng  for  the  con- 
■truction  of  toll-roads,  and  Its  period  of 
existence  was  fixed  In  its  articles  of  incor- 
poration at  tbe  term  of  25  years.  That 
plalntirr,  abont  said  time,  constructed  a 
toH-road  In  Placer  connty,  Cal.,  common- 
ly known  as  the  "Stony  Hill  TDrnpike." 
and  ever  since  has  been,  and  now  Is.  tbe 
aole  and  exclnslre  owner  and  In  the  pos- 
seeslon  thereof,  using  the  same  as  a  roll- 
road,  and  collecting  tolls  therefrom;  that 
the  board  of  enpervlsors  of  Placer  county, 
from  time  to  timn,  fixed  Its  mtes  of  toll, 
and  the  18th  day  of  January,  1888,  was 
the  last  time  aald  board  eetabllsbed  said 
rated;  that  plaintiff  demanded  of  said 
board,  on  April  Z7, 1889,  that  It  fix  and  re- 
establiah  paid  rates  of  toll,  but  said  board 
rpfneed,  and  still  refuses,  so  to  do;  that 
on  January  11,  1890,  said  board  rescinded 
the  said  order  of  January  18.  1888.  and  no 
other  order  has  been  made  since  said  last- 
mentioned  date.  That  pItilntlfT  has  no 
speedy,  plain,  and  adequate  remedy  at  law, 
and  that  ttaedefendants  are  the  duly  elect- 
ed, qualified,  and  acting  board  ofsnperTls- 
ors  of  Placer  county.  "We  are  at  a  loss  to 
see  npon  what  authority  or  theory  the  ap- 
pellant refneed  to  ejtaWfsh  the  rates  of 
toll  upon  plalntlff'stull-road.  Plaintiff's 
property  Is  worthless  unless  tolls  can  be 
collected,  bnt  tolla  cannot  be  collected  un- 
Iras  the  board  of  superrlsors  fix  the  rates. 
Bertlon  BW.dvilCode.  It  certainly  rannot 
be  contended  that  tbe  board  of  supervis- 
ors, as  prescribed  by  the  provisions  of  the 
Political  Code,  (section  2779  et  8cq.,)ran 
advise,  asslst.and  authorize  a  corporation 
to  build  and  construct  a  toll-road,  per- 
chance at  great  expense,  and  then  have 
tbe  legal  right  arMtrartly  to  refuse  to  fix 
rates  of  toII»  and  thaa  practically  confls- 
T.26F.no.&— 88 


cate  the  corporation 'sproperty.  Thecase 
of  People  T.  Davidson.  79  Cal.  170,  21  Pac. 
Rep.  flS8,  lB  a  different  character  of  action, 
and  under  an  entirely  different  state  of 
facts,  and  is  not  applicable  nor  authority 
In  a  case  where  a  corporation  has  been  or- 
gonlxed  under  the  provisions  of  our  codes 
for  the  construction  of  toll-roads,  and  has 
In  good  fatth,  as  appears  by  the  record  In 
this  case,  proceeded  with  the  construc- 
tion thereof.  Thecase  of  Weavervllle.etc, 
Road  Co.  T.  Board  of  Snp'ra  of  Trinity  Co., 
64  Cal.  99,  is  conclnsivB  of  this  case,  if  an- 
Thorlty  were  necessary,  but  under  the 
facts  here  disclosed  It  was  clearly  theduty 
of  the  board  of  supervisors,  upon  the  ap- 
plication of  the  plaintiff,  to  establish 
rates  of  toll  for  Its  toU-road.  Let  tbe 
Judgment  be  affirmed. 

Vecoucar:  Bhabpbtrin,J.;  Patbrson, 
J.;  HabruuN,  J.;  HcFabland,  J.;  Dk 
Hat  EM,  J. 

Volcano  GANTOir  Boad  Co.  ▼.  Boabd  op 
SnpsRviBOBS  OF  Plagbb  Countt.  (No. 

(Supreme  CMwt  of  OMf/briHa.  April  tS,  1891.) 

Toll-Roads— DuTT  op  Coiimisbiosebs  to  Fix 
Rates— UANDunrs. 

1.  Civil  CodeCal.  $514.  provides  that  "wagon 
road  corporations  •  •  •  may  take  sach  tolls 
only  *  •  *  as  are  fixed  by  the  board  of  snper- 
vistxv  of  tbe  proper  coanty  through  triiloh  the 
road  passes. "  £«Id,  that  the  hoard  of  aapervls- 
ors  had  so  authori^  arbitrarily  to  refuse  to  flx 
such  rates  for  a  corporation  whlcih  had  bean  oper- 
ating a  toil-road  lae  IS  years. 

8.  On  vumdamuB  by  a  toII-road  company  to 
ooibpel  the  board  of  ooun^  snpervisors  to  fix  Its 
rates  of  toll,  the  board  cannot  raise  any  question 
as  to  whether  pl^ntiff  was  lawfully  inoffporated, 
or  whether  it  fs  the  owner,  and  entitled  to  the 
possession,  of  the  toll-road,  when  It  has  held  pos- 
session for  16  years. 

Commissi  oners'  ded^on.  la  bank.  Ap- 
peal from  superior  court, Placer  connty; 

B.  F.  Myers,  Judge. 

Mandamaa  by  Volcano  Canyon  Boad 
Company  against  tbe  board  of  anpervlsors 
of  Plncercounty,  tocompel  theflxlnsot  toll 
rates,  avil  Code  Cal.  %  514,  provides  that 
"wagon  road  corporations  •  »  •  may 
take  such  tolls  only  *  •  •  as  are  fixed 
by  tbe  board  of  supervisors  of  the  proper 
county  through  which  the  road  passes." 

F.  P.  Tattle,  for  appellant.  W.  H.  Bol- 
lock and  J.  E.  Pnwitt,  for  respondent. 

Bblchbs,  G.  Thp  plaintiff  is  a  corpora- 
tion duly  organized  under  the  laws  of  this 
state,  and  for  more  than  l&yearsbas  been, 
and  now  la,  the  owner  and  In  pos»)es8li>n 
oT  that  certain  toll-road  sitaato  In  Placer 
county,  known  as  the  "Volcano  Canyon 
TolNKoad."  During  all  the  time  of  Its 
ownenthlp  of  the  road  np  tn  October  14, 
1889,  the  plaintiff  collected  tolls  from  pei^ 
sons  passing  over  the  same,  under  orders 
made  from  time  to  time  by  the  board  of 
supervisors  of  the  county,  fixing  the  rates 
of  such  tolls.  The  last;  order  fixing  the 
rates  of  tolls  for  the  road  was  made  on 
•Tanuary  13, 1888,  and  this  order  was  re- 
scinded and  set  aside  by  tlte  board  on  Oc- 
tober 14,  18H9.  Tbe  plaintiff  afterwards 
demanded  that  the  board  again  flx  the 
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rates  of  toll  to  be  by  It  collected  for  travel 
over  its  road,  but  the  board  then  and 
there  refused,  and  stlU  retuseB,  to  comply 
with  the  demand.  Thti  plaintlflthen  com- 
menced this  proceedlnfc  to  obtain  a  writ 
of  mandate  eomvelllDg  the  defendant 
board  to  flx  ratea  of  toll  for  Its  road. 
After  trial  the  court  below  found  the  facts 
to  be  as  above  Btated,  and  rendered  Judg- 
ment grantlnff  the  writ.  From  tbat  Judg- 
ment this  appeal  isproeecated  on  the  jDdv- 
ment  roll. 

We  think  that  thejudgmeot  entered  was 
proper.  Thecase  la  not  materially  diOeren  t 
from  tbatof  Stony  Hill  Turnpike  Road  Co. 
T.  Board  of  Supervisors  ofP  'erCo.,ante. 
S13.  (Just  decided.)  The queatiuns attempt- 
ed to  be  raised  as  to  whether  the  plaintiff 
was  ever  lawfully  Incorporated,  and  as  to 
whether  It  had  ever  been  or  was  the  own- 
er, and  entitled  to  the  poasesplon,  of  the 
toU-road.  of  which  It  had  had  actual  pos- 
aesHion  for  more  than  16  years,  were  mat* 
ters  which  could  not  be  Inquired  Into  by 
the  board  of  sapervlsors  on  an  application 
to  flx  Its  rates  of  toll,  or  In  a  proceeding 
by  maadHinus  to  compel  the  board  to  flx 
rates.  WeavervHIe,  etc.,  R.  Co.  v.  Board 
of  Supervisors,  64  Cal.  69. 

It  iM  true  that  the  right  to  collect  tolls 
on  a  toll-rnad  Is  a  franchise,  and  that  tolls 
ran  only  be  collected  after  the  boani  of 
supervisors  bas  fixed  the  rates;  but  a 
board  of  supervisors  bus  no  authority  to 
arbitrarily  refuse  to  flx  rates,  and  thereby 
destroy  the  value  uf  the  toll-rond  proper- 
ty. We  advise  that  the  Judgment  be  af- 
firmed. 

We  concur :  Vancuef,  U.  ;  Foote,  C, 

Per  Cdriah.  For  the  reasons  given  in 
the  foregoing  opinion  tbe  Judgment  Is 

affirmed. 
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YuRR  et  ah  T.  Bankers'  &  Merchants' 
Mot.  Life  Ass'n  op  United  States. 

(No.  14.0j7.) 
{Su/preme  Court  of  CaUfomia.   April  18, 1891.) 

ImtmANCH— liOCI  CoSTHAOTOa — JnaiSDICTION  — 

Venub. 

Where  an  application  Is  for  a  polloy  to  be 
payable  in  acoordaDce  with  the  terms  of  a  future 
will,  and,  pending  tbat,  to  stand  in  favor  of  the 
lawful  heirs,  and  in  the  poUoyas  issued  and  for- 
warded to  tbe  agentwho  took  the  appltoation  the 
legal  heirs  are  to  be  tbe  benefioiarfes,  tbe  con- 
tract is  not  coQBuminated  until  It  is  accepted  by 
the  insured,  and  suit  can  be  brought  thereon,  un- 
der Const.  Cal.  %  10,  only  in  tbe  county  where  tbe 
application  was  made  and  aooQpted,  aa  the  place 
of  the  oontract,  and  not  In  the  ooonty  where  Uie 
polloy  was  issued. 

In  bank.  Appeal  from  superior  court, 
Yuba  county;  Philup  W. Kbtbbr, Judge. 

Mastick,  Belcher  &  Mastiek  and  Fnrbea 
A  Diuamore,  for  apellante.  Httg/fia  & 
V»a  Ness,  (George  C  QorbaaifJr.t  of  coan- 
sel,)  for  appellee. 

De  Haven.  J.  Appeal  from  an  order 
changing  the  place  of  trial.  The  action  is 
one  to  recover  tbe  amount  named  in  a 
policy  of  Insurance,  Issued  by  the  defend- 
ant, a  corporation,  on  the  life  of  one  Pe- 
ter Tore,  and  was  brought  In  the  superi- 
or court  uf  Tuba  county*  ^be  delendaat 


Is  a  corporation  formed  and  exlatlng  un- 
der the  laws  of  the  state  of  Calilomla.and 
Its  principal  place  of  business  fs  In  the  city 
and  county  of  San  Francisco.  By  section 
16,  art.  12,  of  the  constitution  of  this 
state,  plaintiffs  are  entitled  to  bring  this 
action  either  In  tbe  connty  where  tbe  con- 
tract was  madeor  In  theconnty  where  the 
principal  place  of  business  of  thedefendant 
corporation  Is  situated,  and  the  only 
question  for  determination  here  Is  as  to 
the  place  where  the  contract  sued  upon 
was  made;  the  appellants  claiming  that 
it  was  made  In  the  county  of  Yuba>  while 
the  respondent  insists  that  It  was  made 
In  tbe  city  and  connty  of  San  Francisco. 
The  motion  was  heard  upon  affidavits. 
It  appears  from  the  affidavits  filed  on  be- 
half of  respondent  that  the  deceased,  Pe- 
ter Yore,  made  application  in  writing  tu 
the  agent  of  respondent  at  Marysvllle,  in 
Tuba  connty,  for  a  life  Inaarance  policy, 
and  eaid  application  was  forwarded  by 
said  agent  to  San  Francisco,  and  upon  Its 
receipt  the  officers  of  said  respondent  is* 
sued  and  caused  the  policy  sued  upon  to 
be  mailed  to  the  agent  of  the  company  at 
Marysvllle,  with  Instructions  to  deliver  it 
to  said  Yore. 

1.  It  is  claimed  by  tbe  respondent  tbat 
npon  this  state  of  facts  tbe  contract  was. 
In  Judgment  of  law,  made  in  San  Francis- 
co, and  this  would  be  so.  If  the  policy  is* 
sued  was  In  exact  accordance  with  the 
terms  proposed  in  the  application.  May, 
Ins.  §§  50.  66.  A  policy  which  in  Its  terms 
is  different  from  tbe  application  la  not  a 
completed  contract,  and,  until  accepted  by 
the  insured, Is  no  more  than  a  proposal  to 
contract  upon  the  terms  stated  In  It.  In- 
surance Co.  V.  Young,  23  Wall.  85;  May 
Ins.  §50;  Insurance  Co.  v.  Carrlngtuu.  8 
Conn.  ^57.  It  appears  to  us,  from  the 
affidavits  used  upon  the  bearing  of  this 
motion  In  tbe  coui-t  below,  that  tbe  policy 
as  issued  was  not  an  unqaalifled  accept- 
ance of  tbe  terms  embodied  in  the  applica- 
tion of  the  deceased.  Yore.  Tbe  applica- 
tlon  Itself  Is  not  set  out,  but  its  terms 
sufficiently  appear  from  the  letter  for- 
warding it  to  San  Francisco,  which  let* 
ter  Is  made  a  part  of  one  of  the  affidavits 
filed  by  respoudent.  In  this  letter  the  de- 
fendant's agent  writes:  "You  will  observe, 
by  answer  to  question  6  he  desires  to  dls- 
pdse  of  proceeds  of  the  policy  by  future 
will,  pending  whU-h  he  desires  to  bave  it 
stand  in  favor  of  lawful  heirs.  I  presume 
policy  can  be  so  written."  The  expres- 
sion of  such  a  "deeire"  tu  an  application 
is  to  be  construed  as  a  proposal  for  insur- 
ance in  accordance  with  the  expressed 
wish  of  tbe  applicant.  Insurance  Co.  v. 
Carrington,  3  Conn.  86S.  The  policy  aa  is- 
sued Is  "payable  to  legal  heirs  or  to  order 

of  — — ,  county  of  ,  state  of  —  — , 

It  then  living;  otherwise  to  The 

substance  of  Yore's  application,  as  ap- 
pears from  the  above  letter,  was  for  a  pol- 
icy whicli  should  be  payable  to  such  per- 
son or  persons  as  he  might  appoint  by 
will,  and,  if  no  sucb  appointment  should 
be  made,  then  to  his  legal  heirs;  bnt  un- 
der the  policy  Issued  tbe  legal  heirs  are  to 
be  tbe  beneflclaries.  The  difference  be- 
tween sucb  a  policy  and  tbe  one  applied 
fur  Is  very  apparent.  Mr.  BUse,  In  bis 
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work  on  Life  Insarance,  In  (llricnBBlnff  the 
qnratlon  to  who  Is  entitled  to  claim 
the  proceeds  of  a  IWe  Insnrance  policy. 
Bays:  "When  a  policy  dealgnatea  a  per- 
son to  whom  the  Insurance  money  la  to  be 
paid,  the  person  who  procures  thelnsnr- 
ance,  and  who  continnes  to  pay  the  preml- 
nms,  has  no  authority  by  will  or  deed  to 
cfaangethe  designation  or  title  to  themon- 
^B.  He  is  under  noobllgatlon  tocontlnne 
to  pay  the  premiums,  unless  he  has  cove- 
nanted so  to  do;  but,  ir  be  does  so,  the 
person  originally  designated  In  the  policy 
wilt  derive  the  benefit.'*  Bliss,  Ins.  S  837; 
see,  also,  Id^§  317,  318;  May,  Io8.j393; 
Wllbom  T.  Wllbum.  83  Ind.  5«;  Drake 
V.  Stone,  58  Ala.  133.  In  the  case  of  Har- 
ley  V.  Hel8t,86  Ind.  204.  the  court  say:  "It 
Is  farther  said  that  to  deny  to  the  bos- 
band,  who  has  paid  the  premiums,  the 
right  to  dispose  of  the  policy  to  bis  own 
use,  after  the  death  of  the  wife,  Imposts 
nptm  him  a  hardship  and  a  wrong.  A 
safficlent  answer  to  tbis  Is  that,  If  he 
wlshee  to  retain  to  himself  tbe  control 
and  ownership  uf  the  policy  In  auch  caBe, 
be  may  so  provide  In  the  policy. "  There 
are  Bome  cases,  however,  which  ^eem  to 
hold  that  <me  who  procures  a  policy  of  in- 
surance upon  hla  life  for  the  benefit  of  an> 
other,  and  pays  the  premiums  thereon, 
may  dispose  of  It  by  will  or  otherwise,  to 
the  exclasloD  of  the  beneficiary  named  In 
the  policy.  Clark  v.  Durand.  12  Wis.  224; 
Herman  v.  Howard,  23  Wis.  108.  And  In 
the  later  case  of  Foster  v.  Glle.  50  Wis. 
603,  7  N.  W.  Kep.  555,  and  8  N.  W.  Rep.  217, 
thecourt  say  the  beneficiary  named  maybe 
changed  with  the  consent  of  the  vompany 
Issuing  the  policy. 

It  makes  no  difference.  In  the  decision  of 
this  case,  which  of  these  conflicting  views 
Is  adopted  as  a  correct  statement  of  the 
law  relating  to  the  respective  rights  of 
tbe  Insared  and  the  beneficiary  named  In 
a  policy  of  lite  insurance.  If  the  section 
above  quoted  from  Bliss  on  Lite  Insur- 
ance states  the  croe  rale  of  law  on  the 
Bab]ect  it  iB  dear  there  was  no  completed 
contract  ol  Insarance  in  this  case  until  the 
policy  as  Issued  by  respondent  was  ac- 
cepted by  tbe  applicant;  and  we  think 
the  same  conclusion  must  be  reached  if  It 
should  be  assumed  that  the  contrary  doc- 
trine announced  In  the  above-cited  decis- 
ions of  tbe  supreme  court  of  Wisconsin  la 
the  correct  one.  Tbe  conclusion  as  to  the 
formation  of  the  contract  ranst  be  tbe 
same,  because  the  applicant  had  an  nn- 
doubted  right  to  propose  to  make  a  con- 
tract In  the  very  terms  which  he  selected, 
and  thus  to  apply,  as  he  did,  tor  a  policy 
which  would  give  him.  In  exprena  terma, 
the  power  to  say  by  his  will  to  whom  Its 
proceeds  abould  be  paid,  thna  excluding 
all  fature  controversy  as  to  his  right  to 
do  ao ;  and,  ba  ving  asked  for  one  so  writ- 
ten, he  was  under  no  obligation  to  accept 
a  policy  which  omitted  each  express  terms 
of  contract,  and  which  left  his  right  to 
dispose  of  the  money  to  be  paid  thereun- 
der, ir  he  retained  sncb  right  at  all,  to  be 
simply  Implied  by  law.  It  Is  Immaterial 
what  his  reasons  were  for  making  the  ap- 
plication In  the  form  he  did,  or  why  he 
desired  a  policy  expreaaly  reservtne  to 
blmaelf,  as  a  part  of  bis  contract  with  r^. 


spondent.  the  right  to  say  by  bis  win  to 
whom  should  be  paid  the  amount  for 
which  he  was  insuring  his  Ifte.  It  Is 
enough  that  be  thought  such  a  provision 
was  of  sufficient  importance  to  form  a 
part  of  the  express  terms  of  the  policy, 
and  an  acceptance  ol  tbis  term  of  the  ap- 
pllcatlon»  onless  be  consraited  to  accept  a 
policy  In  the  form  Issned.  was  Indispensa- 
ble to  the  formation  of  a  contract.  "Un- 
til the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties  the  nego- 
tlation  Is  open,  and  Imposes  no  obliga- 
tion on  either."  Ellaaon  v.  Henshaw,  4 
Wheat.  2£S.  "An  acceptance,  to  be  good, 
must  of  course  be  such  as  to  conclude  an 
agreement  or  contract  between  tbe  par. 
ties.  And  to  do  this  It  must  In  every  re- 
spect meet  and  correspond  with  the  offer; 
neither  falling  within,  nor  going  beyond 
tbe  terms  proposed,  but  exactly  meeting 
them  at  all  points,  aud  closing  with  thera 
Just  as  they  are  stated. "  Potts  v.  White- 
head, ao  N.  J.  Eq.  B6.  It  follows  that 
there  was  no  binding  contract  in  this  case 
until  Yore  assented  to  the  terms  given  In 
the  policy  by  accepting  tbe  same;  and. 
as  this  act  of  acceptance  occarred  In  Yuba 
county,  the  contract  must  be  considered 
as  having  been  made  there.  May,  Ins. 
S  6ft. 

2.  Tbe  letter  of  detendant'sagent, trans- 
mitting tbe  policy,  saying:  "Mr.  Yore 
can  dlspoae  of  the  Insurance  In  bis  will 

proportionately  as  he  chooses," — cannot 
be  deemed  any  part  of  the  contract  itself, 
and  was  not  Intended  as  anything  more 
than  an  expression  of  the  wrlti^r'a  opin- 
ion of  Yore's  legal  right  to  do  so.  Order 
reversed. 

We  concur:  Buatty.  C.  J.;  Sharp- 
STRix.  J. ;  McFabland,  J.;  Patebson,  J.; 
Habribon,  J. 


Diss  t.  Long  et  al.   (No.  18,739.) 
{Sviprma  Court  of  CaHfomia.  April  18, 1891.) 

In  bank.  Appeal  from  superior  court, 
Tularecounty;  William  W.CaosM, Judge. 

Garber,  Boalt  &  Bishop,  for  appellant. 
LambertBon  A  Taylor^  for  appellee. 

Pur  Curiam.  On  the  authority  of  Buch- 
anan V.  Nagle,  ante,  612,  (No.  13,705,) 
and  Fulton  v.  Brannan  ante,  506,  (No. 
18.«03,)  theludgment  and  order  appealed 
from  are  affirmed. 

  88  <Sil.  «tt 


Cavanauoh  v.  Cassislman.  (No.  18,958.) 
(Supreme  Cowtt  ctf  Calif  omia.  April  2, 1891. ) 
Btatuts  or  Fbaubb — Mbhouanduh — Cohtbaot. 

1.  A  written  memorandiun  of  a  contract, 
whereby  defendant  agrees  to  sell  plaintiff  certain 
real  and  personal  property,  whicli  names  the 
parties  and  price,  and  gives  a  complete  descrip- 
tion of  the  property,  and  is  signed  by  the  defend- 
ant, who  is  t^e  par^  to  be  charged,  is  not  insof* 
flclent  because  It  Is  not  also  signed  by  the  plain- 
tiff. 

2.  Nor  will  the  fact  that  the  instrument  Is 
expressed  on  its  face  to  be  inter  partes,  and  yet 
Is  only  signed  by  the  party  to  be  charged,  rea- 
der It  insumclent  as  being  merely  an  Inchoate 
agreement,  incapable  of  enforcement,  in  the  ab< 
sence  of  any  showing  that  it  was  to  be  signed  by 
the  othnr  party  before  it  became  operative. 

S.  Where  in  eseontiwi  of  such  a  cwtract  a 
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deed  to  a  portion  only  of  tbe  land  described  Is 
toDdered,  and  it  is  aocepted  under  protest  and 
as  a  part  performance  only,  It  cannot  do  contend- 
ed that  the  contract  is  merged  in  the  deed,  since 
tbe  obligation  cannot  be  satiafled  \^  the  oomey- 
ance  of  a  ptat  of  the  land. 

4.  Evidence  of  witnesses  pointing  oat  to  tlie 
conrt  and  defining  tbe  property  in  controversy, 
which  was  imperfeotlT  describee!  in  tbe  contract, 
was  properly  admittaa  to  enable  tbe  court  to  de- 
tennlne  wbether  defendant's  conveyance  and  bill 
of  sale  were  a  fall  compliance  with  his  agree* 
ment. 

In  bank.  Appeal  from  snperior  eonrt» 
Sacrameoto  eonnty;  W.  C  Fleet. 
Judge. 

Chauncey  Dunn  Taylor  &HolU  for 
appellant.  Qrove  L,  JobnaoBt  fur  re* 
Bpondent. 

HARRisovr.  J.  The  plaintiff  bron^bt  this 
action  to  recover  damages  rrom  the  de- 
fendant for  the  Don-fulfliiment  of  the  fol- 
iowfng  contract:  "This  indenture,  made 
and  entered  Into  this  16th  day  of  May, 
1888,  by  and  between  Ezra  Caesplman,  of 
the  county  of  Sacramento,  party  of  tbe 
first  part,  and  W.  B.  CavaiiBngh.  of  the 
city  of  Saramento.  party  of  the  second 
part,  wltnraseth:  Tbe  party  of  the  first 
part  hereby  agrees  to  sell  to  the  party  of 
the  second  part,  and  the  party  of  the  sec- 
ond part  hereby  agrees  to  buy  from  the 
party  of  the  flmt  part,  tbe  following  de- 
scribed  premises  belonging  to  the  party  of 
the  first  part,  to- wit.  [Description  of  land 
and  certain  personal  property.]  Theprlce 
to  be  paid  hereunder  is  ¥24.000,  of  which 
$1,000  have  already  been  paid  at  the  sign- 
ing of  this  agreement,  f  S.OOO  shall  be  paid 
on  tbe  15th  day  of  October,  1888,  and  the 
balance  of  ?15,000  shall  be  paid  on  that 
date  by  the  execution  unto  tbe  party  of 
the  flrat  part  by  tbe  party  of  the  second 
part  of  a  mortgage  upon  said  premises, 
payable  five  years  Irora  that  date.  •  »  * 
Upon  the  payment  on  said  16th  day  ol 
October.  1888,  of  said  enm  of  C8,000,  and 
the  execution  of  the  mortgage  herein  pro* 
Tided  for.  the  party  of  the  first  part  will 
make,  execute,  and  deliver  unto  the  party 
of  the  second  part  a  good  and  sufficient 
deed  ol  all  said  real  estate  and  improve- 
ments, conveying  the  same  to  the  party 
of  the  second  part  free  and  clear  from  all 
incumbrances,  and  will  also  make, execute, 
and  deliver  unto  the  party  uf  the  second 
part  a  good  tvnd  sufficient  bill  of  sale  of 
all  the  personal  property  hereinbefore  re- 
ferred to.  This  agreement  Is  binding  npon 
tbe  hetrs,  administrators,  and  assigns  of 
the  parties  hereto.  In  witness  whereof 
the  parties  hereto  have  hereunto  set  their 
bandR  this  16tb  day  .f  May,  1888.  Ezra 
Cassblman.  Annib  Casselman.  "  The 
cause  was  tried  by  the  court  wltbont  a 
]ary,  and  In  its  decision  tbe  conrt  finds 
that  the  parties  entered  Into  the  coutrnct 
on  the  16tb  day  of  May.  1888,  and  that  the 
plaintiff  at  that  time  paid  to  tbe  delend- 
ant  91,000  in  pursuance  thereof,  &nd  that 
on  the  I5th  day  of  October,  18S8,  he  paid 
to  the  defendant  the  further  sum  of  $8,000, 
and  executed  to  him  the  mortgORe  for 
$15,000  provided  for  in  tbe  contract,  and 
that  on  that  day  the  d^endant  made  to 
the  plaintiff  a  deed  for  a  part  of  tbe  land 
doocribed  Id  iald  t  rreement  which  ex- 


pressly excluded  from  Its  operation  apor* 
tlon  that  was  Included  within  the  bound- 
aries and  description  given  In  tbe  con. 
tract,  and  also  that  tbe  defendant  did  not 
deliver  to  tbe  plaintiff  all  of  the  personal 
property  specifled  In  the  contract.  The 
court  found  that  the  value  of  the  omitted 
land  and  of  the  personal  property  not  de> 
llvered  to  the  plaintiff  was  $625,  and  gave 
Judgment  for  that  amount  In  favor  of  the 
plaintiff.  Tbeeourt  further  found :  "That 
on  said  15th  day  of  October,  1880,  when 
plaintiff  and  defendant  met  to  carry  out 
said  executory  contract  of  May  10th,  the 
defendant  tendered  to  plaintiff  the  deed 
mentioned  in  finding  2,  and  also  a  bill  of 
sale  purporting  to  be  In  accordance  with 
the  terms  of  said  contract;  but  the  plaln- 
tlfl  then  discovered  that  said  deed  did  not 
Inclnde  all  the  land  tiescrlbed  In  said  con- 
tract, but  expressly  excluded  the  said  Gar- 
vey  tract.  •  •  •  That  plaintiff  then  re- 
lusedtoacceptsald  deed  and  bill  of  sale,  or 
either  ol  them.  In  execution  of  said  con- 
tract,  because  they  did  not  convey  the 
property  last  above  described,  and  plain- 
tiff then  tendered  to  defendant  to  be  exe- 
cnted  by  d^ndant  a  deed  and  bill  of  sale 
prepared  by  plaintiff,  which  conformed  to 
the  terms  of  said  contract,  and  offered  on 
his  part  to  perform  fully  said  agreement: 
but  the  defendant  refased  to  execute  said 
last-mentioned  deed  and  bill  of  sale,  or 
either  of  them,  and  refused  to  give  plaintiff 
any  deed  or  bill  ol  sale  other  than  those 
be  [defendant]  had  tendered  as  above 
stated.  That  plaintiff  had  arranged  to 
lease  the  premises  so  contracted  for  to 
third  parties  from  said  15th  day  of  Octo- 
ber, and  desired  tn  ^et  poBseBsIon  thereof 
without  delay ;  and  he  finally  informed 
defendant  that  he  would  accept  said  deed 
and  bill  of  sale  tendered  by  defendant,  un- 
der protest,  and  only  In  part  satisfaction 
of  said  contract,  to  the  extent  to  which 
they  compiled  therewith,  and  should  at 
once  sue  defendant  for  damajrea  for  his 
failure  to  comply  with  said  contract  In 
tbe  particnlars  above  set  forth ;  and  the 
defendant  then  delivered  thesatd  deed  and 
bill  of  sale  to  the  plaintiff  with  a  full  un- 
derstanding that  they  were  not  accepted 
as  a  full  performance  of  said  contract,  but 
that  plaintiff  reserved  the  right  to  sue  de- 
fendant tor  said  breach.  That  plaintiff 
did  so  accept  said  deed  and  bill  of  sale  In 
part  satisfaction  as  aforesaid,  and  there- 
after, on  the  17th  day  of  said  October,  be 
commenced  this  action."  At  tbe  trial  the 
plaintiff  offered  In  evidence  the  contract  of 
May  16. 1888,  to  which  the  defendant  ob- 
jected, upon  the  ground  "that  it  showed 
upon  Its  face  that  It  had  never  been  exe- 
cuted by  the  plaintiff,  and  that  therefore 
It  never  was  a  perfect  agreement,  but  was 
only  an  attempted  agreement  whlcb  was 
never  cnnRummated and  also  upon  tbe 
further  ground  "that  It  It  erer  was  an 
agreement.lt  had  become  merged  In  a  8qI>- 
sequent  agreement  in  the  nature  of  a  deed 
and  of  a  bill  of  Hale,  and  that  It  had  been 
entirely  superseded  by  such  deed  and  bill 
of  sale."  The  court  overruled  the  objec- 
tions, and  all(»wed  tbe  Instrument  to  be 
read  In  evidence.  When  the  plaintiff  rest- 
ed the  defendantmoftd  fora  nonsuitupan 
substantially  tbe  same  grounds,  wbleti 
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was  denlAd.  The  raHng  of  the  court  witb 
refemiee  to  thia  contract  Ib  presented  by 
the  appellant  as  the  principal  ground  tor 
a  reversal  ol  the  Jodgment. 

1.  It  was  not  necessary  that  the  plain- 
tiff should  himself  sif^n  the  agreement  of 
Moy  16,  18tt8.  In  order  to  enable  him  to 
enforce  it  afcalnnt  the  defendant.  The 
Btatote  of  frauds  requires  the  contract,  or 
some  note  or  memorandum  thereof,  to  he 
in  writing,  hut  It  need  he  subscribed  only 
by  the  party  to  be  charged.  Keed,  St. 
Frauds,  §  S69.  This  principle  was  estab- 
lished Id  this  state  in  the  case  of  Vassaalt 
V.  Edwards.  48  Cal.  458.  Bee.  also,  Wor- 
rall  T.  Muon,  5N.  Y.  246;  Justice  Lang. 
42  N.  Y.  493.  The  "  wrltinK  "  in  question  la 
Bufficipnt  to  satisfy  the  statute.  It  suffi- 
ciently names  the  parties  and  the  price, 
and  elves  tt  complete  description  of  the 
property.  It  la  also  suhacribed  by  the  de- 
fendant, who  la  the  party  to  be  charged. 

2.  It  la  Biao  claimed  by  the  appellant 
that,  Inasmuch  as  the  instrument  in  ques- 
tion purports  In  terms  to  be  executed  by 
the  piaiQtltf,it  Is  until  such  execution  only 
an  Inchoate  agreement,  and  not  capable 
of  enforcement  by  either  party.  It  Is  cora- 
'letent  forpartleato  Inaert  such  coudltlona 
in  their  contracts  as  they  desire,  and  to 
make  eontracta  that  shall  be  operattTe 
only  upon  the  happening  of  some  event, 
bat  when  the  terms  of  the  Instrument  are 
In  themselves  clear.it  is  necessary  that 
the  conditions  upon  which  only  it  Is 
claimed  that  the  Inutrument  is  to  have 
effect  should  be  eqnally  clear.  It  is  not 
the  rule  that  a  contract  which  on  Its  face 
purports  to  be  later  partes  must  Inva- 
riably be  executed  by  all  whose  names  ap- 
pear in  the  Instrument  before  It  shall  be 
binding  upon  any.  One  reason  why  it  Is 
held  In  many  of  the  cases  that  an  agree- 
ment which  is  not  to  be  operative  upon 
one  until  It  has  been  signed  by  another  Is 
that  such  signing  is  the  consideration  up- 
on whtcb  the  flrat  signer  agrees  to  be 
bound;  bat  when  a  sufficient  considera- 
tion for  the  agreement  on  the  part  of  the 
first  signer  Is  shown  to  authorize  its  en- 
forcement, hecannot  be  released  therefrom 
unless  he  shall  show  clearly  that  there 
were  other  considerations  for  his  signing 
the  agreement  than  those  named  In  the 
Instrument.  Bishop,  to  his  treatise  on 
Contracts,  9  848,  says:  "If  by  parol  stipu- 
lation, or,  a  fortiori.  If  by  the  writing  Itself, 
the  contract  was  not  to  be  d^^emed  com- 
plete until  other  signatures  should  he 
added,  It  wltliont  such  addition  will  not 
bind  those  who  have  signed  It;  but  It 
nothing  of  this  appears,  the  parties  sign- 
ing win  be  holdeu,  though  even  on  the  face 
of  It  the  signatures  of  othsrs  were  con- 
templated by  the  draughtsman."  See,  al- 
so, in  support  of  this  principle,  Parker  V. 
Bradley.  2  0111.584;  Scott  v.  Whipple.  5 
Greenl.  336;  Dillon  v.  Anderson,  43  N.  Y. 
231;  T.OH  Angelea  v.  Melius,  59  Cal.  ^144; 
People  v.  Stacy.  74  Cal.  373. 16  Pac.  Rep. 
192.  In  Chouteau  v,  Suydam.  21  N.  Y.  181. 
It  la  said:  "It  is  very  well  settled  that 
where  a  bond,  a  deed,  or  other  written  In- 
strument la  executed  by  a  portion  only  of 
those  whoappear  In  the  body  of  thclnstru- 
ment  as  parties,  the  anestlnn  whether 
those  who  have  executed  It  are  bound  de- 
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pendB  upon  the  elrenmstancsB  under  wlilcli 
the  Inetmment  was  delivered.  Those  cir- 
cumstances are  open  to  proof  by  parol, 
and  If  It  appears  that  at  the  time  of  the 
delivery  by  any  party  whose  signature  Is 
affixed  anything  was  said  indicating  that 
such  party  did  not  Intend  to  be  bouiid  un- 
less other  parties  also  signed,  the  delivery 
will  be  considered  as  not  absolute,  but  in 
escrow  merely ;  *  *  *  but  It  rests  upon 
the  party  who  has  signed  and  delivered 
the  Instrument  to  establish  that  the  deliv- 
ery was  intended  to  be  in  escrow." 

In  the  present  case  no  attempt  was 
made  on  uie  part  ot  the  defendant  to 
show  that  at  the  time  the  Instrument  was 
delivered  by  him  to  the  plaintiff  there  was 
any  agreement  or  understanding  on  bis 
part  that  It  was  to  he  signed  by  the  plain- 
tiff before  it  became  operative.  It  Is  true 
that  In  Itis  answer  he  alleges  that  he 
would  not  have  algned  the  agreement  with 
the  plolntlft  unless  the  plaintiff  also  signed 
the  same,  and  that  such  was  the  under- 
standing and  agreement  between  them  at 
the  time  It  was  signed:  hut  at  the  trial 
there  was  no  testimony  offered  In  support 
otthls  averment,  and  the  court  does  not 
find  that  any  such  atateraent  or  agree- 
ment was  made,  the  finding  being  that 
the  plaintiff  and  defendant  did  enter  Into 
the  contract  on  the  16th  day  ot  May,  1888, 
and  "that  plaintltf  Inadvertently  omitted 
to  algn  said  contract,  but  that  he  always 
considered  himself  and  Intended  to  be 
bound  thereby."  The  agreement  was  pre- 
pared by  the  direction  and  In  the  presence 
of  both  parties  on  the  16th  of  May.  1888. 
It  was  at  that  time  signed  by  the  defend- 
ant, who  received  from  the  plaintiff  the 
sum  of  $1,600  as  part  consideration  for  Its 
execution,  and  who  then  delivered  It  to 
the  plaintiff.  The  plaintiff  accepted  the 
same  from  the  defendant,  and  caused  it  to 
be  recorded  In  the  office  of  the  county  re- 
corder. These  acts  made  a  contract  bind- 
im?  upon  both  parties,  even  without  liie 
signature  of  the  plaintiff.  Necessarily  the 
oral  negotiations  between  the  parties  pre- 
ceded the  formulation  of  their  agreement 
Into  the  written  Instrument.  Wheu  the 
terms  of  their  agreement  were  reduced  to 
writing,  the  contract  became  definite,  and, 
In  the  absence  ot  the  statute  ot  frauds,  be- 
came binding  upon  both  parties.  Dutch  r. 
Mead,  86  N.  Y.  Super.  Ct.  427.  The  slgnar 
ture  ot  the  vendor  was  all  that  was  re- 
quired to  satisfy  the  statute  of  frauds. 
The  delivery  of  this  Instrument,  and  Its  ac- 
ceptance b.v  the  vendee,  made  the  contract 
binding  upon  him  also.  The  execution  ot 
the  agreement  by  the  vendor,  and  Its  de- 
livery to  the  vendee,  created  an  obligation 
upon  the  vendor  which  was  a  considera- 
tion sufficient  to  make  the  verbal  agree- 
ment on  the  part  of  the  vendee  to  pay  the 
pnrchase  pri(-e  ot  the  land  binding  upon 
him  also.  Vassanlt  v.  Edwards,  43  Cul. 
464:  Reed,  St.  Frauds,  §  391 ;  McDonald  v. 
Hnff.  77  Cnl.  279.  19  Pnc.  Rep.  499:  Lowber 
V.  Tonnlt,  36  Wis,  183:  Manufacturing  Co. 
V.  Morse,  48  Vt.  822:  Keuss  v.  Plcksler,  L. 
B.  1  Exch.  3!^:  Grove  v.  Hodges,  55  Pa. 
St.  504.  In  Grove  v.  Hodges  the  agree- 
ment, as  executed,  waa  binding  upon  the 
vendor  only.  It  was  dellvpred  to  and  ac- 
c^ted  by  the  vendee,  and  its  valldlcy  was 
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atealled  upon  tlie  jcround  that  It  was  not 
•executed  by  the  vendor.  The  court,  taow- 
■ever,  held  It  valid,  aaylng :  "If  Irwin  ac- 
cepted the  grant,  be  accepted  It  with  its 
expressed  coDditlons,  and  the  contract  be- 
came binding  apoo  him  to  precisely  the 
same  extent  as  It  would  have  been  bind- 
ing If  he  had  personally  sljened  and  sealed 
the  instrnment.  The  mode  of  enforcing 
bis  obligations  Is  different,  but  the  duty  Is 
the  same.  It  Is  assuredly  plain  la  w  that 
If  a  party  who  has  not  put  his  name  to  a 
written  contract  accepts  It  when  signed 
by  the  other  party,  It  binds  him  the  same 
as  11  he  bad  signed  It.  The  l^al  urlDCiple 
that  cootracts  mnst  be  mutual,  that  they 
mast  bind  both  parties  ornelttaer,  dues  not 
mean  that  In  every  case  each  party  must 
have  the  same  remedy  tor  a  breach  by  the 
other.  Covenant  may  lie  against  one 
when  on\y  assumpatt  can  be  maintained 
against  the  other.  Nor  does  the  principle 
mean  that  when  a  contract  is  written 
each  party  roust  sign  It.  The  engagement 
of  one  may  be  in  wrltlog,  and  that  of  the 
other  rest  In  parol  even  when  the  contract 
Is  wholly  executory." 

8.  The  contention  nf  the  defendant  that 
the  coutruct  was  merged  In  the  deed  Is  al- 
so untenable.  The  plaintiff  by  the  execu- 
tion of  the  contract  of  May  16th  bad  a 
valid  obligation  against  tbe  defendant  for 
the  conveyance  of  a  tract  of  land.  That 
obligation  coald  not  be  satlsQed  by  the 
conveyance  of  a  part  of  the  tract  any 
more  than  would  the  payment  of  a  money 
obligation  be  aatistled  by  the  payment  of 
a  part  thereof.  Whether  the  conveyance 
of  a  part  was  made  with  or  without  con- 
troversy between  the  parties  la  immate- 
rial. Unless  It  was  accepted  In  satisfac- 
tion of  the  agreement,  the  unexecuted  part 
of  the  original  agreement  remained  in  full 
force.  An  agreement  for  the  conveyance 
of  100  acres  of  land,  except  by  an  agreo- 
ment  between  the  parties,  cannot  be  satis- 
fied by  a  conveyance  of  60  acres.  Civil 
Code,  S5  1477,  1524. 

4.  There  was  no  error  In  admitting  In 
evidence  the  t^timony  of  the  witnesses 
objected  to.  Their  testimony  was  for  the 
purpose  of  pointing  out  to  the  court  and 
defining  the  property  which  was  the  sub- 
ject of  negotiation  between  the  parties, 
and  which  was  imperfectly  described  in 
the  contract,  in  order  that  the  court  might 
determine  whether  the  defendant,  by  the 
conveyance  and  bill  of  sale  which  he  bad 
executed,  bad  fully  complied  with  his 
agreement.  Code  Civil  Proc.  9  I860.  The 
Judgment  and  order  denying  a  new  trial 
are  affirmed. 

We  concur:  Bsattt,  G.  J,;  Ds  Hatkn, 
J.;  Fatbrson,  J.;  SaARPaTBiH,  J. 


(S8  Cal.  m) 

Ddxbmoor  t.  Fdrbtbnpbuit  et  «l.  (No. 
18.917.) 

{Stepreme  Court  of  Califomia.  April  1, 1391.) 

OaBHISHMSHT— UOSBT  IH  CUSTODT  Of  THI  COUBT, 

Though  money  beloogiog  to  an  estate  In 
baakniptoy,  in  the  hands  of  the  clerk  of  theooort 
aa  a  master  in  oluuioerr,  to  he  held  pending  the 
settlement  of  the  respective  rights  of  the  credit- 
ors by  litigation,  is  in  the  custody  of  the  coiurt, 
and  oannot  be  reached  bj  garjushmaa^  jvt. 


where  an  order  of  dlstrlhntlon  has  beeb  made, 
the  rights  of  the  respective  creditors  become  in 
effect  a  debt  due  to  eacb  of  them  bjr  the  olerk, 
and  a  creditor  of  one  ot  the  oreditors  may  levy 
apoa  it  by  garnishment 

Commlsslonera*  decision.  Department 
1.  A[jpeal  from  superior  court,  Orange 
county;  J.  W.  Towneb,  Judge. 

Wilson  (£-  Balla  and  Georjee  A.  Raitkint 
for  apj^eiiant.  F.  Moatgomery  and  F.  O. 
Daniel,  tor  respondents. 

Vanclibf,  C.  The  plaintiff  (clerk  of  the 
superior  court)  brought  this  action  to 
compel  tbe  defendants,  Fnrstenfeldt  and 
Geinger,  to  Interplead  as  to  tbdr  respect- 
ive adverse  claims  to  be  paid  a  sum  of 
money  In  the  possession  and  custody  of 
the  plaintiff,  which  he  was  willing  and 
ready  to  pay  to  the  one  to  whom  the 
court  should  determine  It  was  due.  The 
court  adjudged  that  Furstenteldt  was  en- 
titled to  the  money,  and  Geinger  brings 
this  appeal  from  the  Judgment  upon  the 
Judgment  roll,  and  contends  that,  upon  tbe 
facts  found,  the  Judgment  should  have 
been  in  bis  favor.  The  material  facta 
found  are  substantially  as  follows:  (1) 
In  January,  1888,  Peter  Eschelbach  made 
an  assignment  of  bis  property  to  one  Law- 
is,  for  the  benefit  of  his  nredltors.  (3) 
Thereafter,  Slcbler,  one  of  the  creditors  m 
the  insolvent,  brought  an  action  in  the 
superior  court  of  XjOs  Angeles  county 
against  Lewis,  the  assignee,  to  compel 
him  to  account  to  the  credltoi-s.  (8)  In 
this  action  against  the  assignee  be  was 
ordered  by  the  court  (April  11, 1889)  to  de- 
posit with  the  clerk  thereof,  Donamoor, 
(plaintiff  herein,)  about  $8,000,  to  belield 
pending  the  litigation  as  to  the  proper 
distribution  thereof  among  the  credit* 
ors;  and  thereupon  the  said  sum  was  so 
deposited  by  the  assignee.  (4)  On  the 
same  day  (April  11, 1889)  the  court  ordered 
a  distribution  of  said  sum  among  the  cred- 
itors, une  of  whom  was  Antone  &flller,  to 
whom  the  court  ordered  tbe  eleric  (plain- 
tiff herein)  to  pay  from  said  money  the 
sum  of  $305.32.  (5)  On  July  8, 1^,  Miller 
assigned  all  bis  right  and  title  to  the  tast- 
mentioned  sum,  then  In  the  custody  of  the 
clerk,  to  the  defendant  Fnrstenfeldt,  who* 
on  the  following  9th  day  of  July,  demand- 
ed it  of  the  clerk,  but  the  clerk  then  re- 
fused, and  ever  since  has  refused,  to  par 
the  same  to  Furstenfeldt.  (6)  Ontbe6tii 
day  of  April,  1889,  tbe  defendant  Geinger 
obtained  a  Judgment  In  the  superior  court 
of  San  Francisco  aaralnst  Antone  Miller 
for  the  sum  off1,S19,  upon  which  execu- 
tion was  issued  tu  the  sheriff  of  1am  An* 
geles  county  on  June  18,  18{^,  and  was  du- 
ly served  by  copy  and  garnishment  np<Hi 
Dunsmoor,  the  plaintiff,  and  upon  Lewis* 
the  assignee  of  tbe  Insolvent,  on  JuneSO» 
1889.  (7)  Dunsmoor,  on  June  21, 1889,  an- 
swered to  the  garnishment  notice  that  he 
held,  subject  to  the  order  of  the  court, 
9305.82,  which  had  been  distributed,  by 
order  of  the  court.  In  the  case  of  SIcbler  v. 
Lewis,  to  Antone  Miller,  as  above  stated. 
(8)  Go  July  1, 1889,  detMdant  Geinger  de- 
manded of  Dunsmoor  said  sum  ot  $806.82, 
which  the  tatter  refused  to  pay,  and  whlcb 
be  still  holds  in  his  cnstody.  subject  to 
the  Judgment  of  tlie  CMirtiB  this  actlin^ 
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am  alleged  Id  his  complaint  ben»lii.  (9) 
Thereafter  the  tItfeDdant  Farstenfeldt  pe- 
titioned the  snperiOT  coart  of  Los  Angeles 
eoDiity  for  an  order  comtnandlng  Duns- 
moor  to  pay  to  him  aald  snm  of  f  305.32, 
on  the  ground  that  It  bad  been  asslsned 
to  him  by  An  tone  Miller,  to  whom  It  bad 
been  ordered  to  be  paid  tn  the  case  ut 
Slchler  r.  l^ewls.  Assignee;  bnt  the  coart, 
after  "doe  hearing,"  denied  his  petition 
"npon  the  ground  that  said  conrt  had  no 
further  control  or  JarlBdlctlon  over  said 
Bom  of  money  by  reason  of  the  order  of 
distribution  pravlously  made  by  said 
court.*  Whether  Gelngsr  had  notice  of 
this  petition  Is  not  stated;  nor  does  it  ap< 

fear  that  he  participated  in  the  hearing, 
t  will  be  seen  that  the  garnlahment  by 
virtue  of  Oelnger's  execution  was  13  days 
prior  to  the  assignment  by  Miller  to  Furs- 
tenfeldt.  and,  therefore,  if  the  money 
(930&.(S)  in  the  bands  of  Dunsmoor,  or  a 
debt  from  Duusmoor  to  Miller  lor  the 
same  sum  of  m<iney  growing  out  of  the 
transaetlone,  was  Babject  to  the  Graralsh- 
ment,  the  Judgment  should  hare  been  in 
favor  of  the  appellant;  otherwise,  the 
Judgment  tn  favor  of  Furstenfeldt  should 
be  affirmed.  Section  644  of  theCodeof  Clr- 
11  Procedure  provides  that  "all  peraons 
having  In  their  possession  or  under  their 
control  any  credits  or  other  peraonal 
property  belonging  to  the  delendaut,  or 
owing  any  debts  to  the  defendant,  at  the 
time  of  service  upon  them  of  a  copy  of  the 
writ  and  notice,  as  provided  in  the  last 
two  sections,  shall  be  *  *  *  liable  to 
the  plalntmiorthe  amoont  of  such  cred- 
its, property,  or  debts,  until  the  attach- 
ment be  discharged,  or  any  Judgment  re- 
covered by  him  be  satisfied. "  Respondent 
contends  ?1)  that  no  part  of  the  money  In 
the  possession  of  Diinamoor  belonged  to 
the  d^endant  Miller;  (3)  that  the  money, 
of  which  Dunamoor  acquired  the  posaes- 
«ton  by  the  order  of  the  court,  was.  at  the 
time  of  the  service  of  the  writ,  In  the  cus- 
tody of  the  law,  and  therefore  not  subject 
to  garnishment;  and  (8)  that  Duusmoor 
owed  no  debt  to  Miller. 

1.  We  think  it  must  be  conceded  that 
the  $8,000,  while  in  the  custody  of  Duns- 
moor,  did  not  belong  to  the  creditors  of 
the  Insolvent.  Lewis,  the  assignee  of  the 
Insolvent,  held  It  In  trust  lor  those  credit- 
ors, to  be  distributed  among  them  rata- 
bly In  payment  of  their  several  demands 
against  the  Insolvent.  In  bis  hands,  no 
one  of  the  creditors  could  have  lawfully 
claimed  any  part  of  the  money  aa  his  In- 
dividual porsonal  property;  nor  could  all 
the  creditors  Jointly  have  so  claimed  all 
the  money,  as  It  was  not  a  special  deposit 
by  or  for  them.  Wade.  Attaehm.  SS  S29, 
407.  The  transfer  of  the  money  from  the 
assignee  to  Duusmoor  in  obedience  to  the 
order  of  the  court  gave  the  credlton  no 
more  title  to  It  than  they  had  before. 

2.  Whether  the  money  was  ordered  to  be 
delivered  to  Duusmoor  In  bis  official  ca- 
pacity as  clerk  of  the  court,  or  as  a  recov- 
er or  master  In  chancery,  be  held  It  tor  the 
same  purposes  (though  not  by  the  same 
title)  for  which  It  had  been  held  by  the  as- 
signee, and  lor  no  other  purpose.  For 
■uch  purposes,  and  until  they  wereaccom- 
plisbed.  no  doabt  the  monoy  was  in  the 
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custody  of  the  law,  hn  Hut  ordinary  sense 
of  the  term;  but,  so  tar  as  the  court  was 
concerned,  such  purposes  were  fully  ac- 
complished by  the  final  decree  In  the  case 
ol  Sichler  v.  Lewis,  Assignee,  determin- 
ing the  share  ot  the  money  to  which  each 
creditor  was  entitled,  and  ordering  Duns- 
moor  (as  clerk  or  receiver)  to  pay  to  each 
creditor  a  specific  certain  sum  from  the 
fund.  That  was  the  end  of  the  Judicial 
proceedings  in  the  case  ot  Sichler  v.  Lew- 
is. The  execution  of  the  decree  by  paying 
the  money  to  the  credlton  was  all  that 
remained  to  be  done.  The  only  reason 
assigned  by  the  authorities  fur  the  rule 

firohlbiting  the  attachment  of  property 
n  the  custody  of  the  law  Is  that  such  at- 
tachment would  generally  delay  and  em- 
barrass Judicial  and  other  ofilcial  proceed- 
ings In  the  administration  of  such  proper- 
ty; and  that  this  Is  a  sufficient  reason  for 
the  rule,  as  applied  to  all  Judicial  proceed- 
ings In  regard  to  such  property.  Is  gener- 
ally admitted;  and  to  this  extent  the 
weight  ol  authority  admits  no  exception 
to  the  rule.  Bat,  accordlngto  agreatpre- 
ponderance  of  the  modem  cases,  there  are 
some  exceptions  to  the  rule  as  applied  to 

Property  In  the  custody  ol  purely  ezecu- 
Ive  ofllcers,  based  upon  the  maxim  that 
the  rale  should  not  be  applied  **  when  the 
reason  of  the  rule  ceases."  C^vll  Code,  $8 
8309,  8610.  After  speaking  of  the  rule  and 
the  exceptions  thereto  in  Maryland,  Mr. 
Wade,  In  bis  work  on  Attachment,  (sec- 
tion 424,)  says:  "It  Is  elsewhere  held, and, 
as  it  appears,  with  considerable  unanimi- 
ty, that  when  defendant  has  a  right  to  a 
certain  distributive  share  of  the  fund  In 
the  bauds  of  a  receiver,  master  In  chan- 
cery, or  trustee  ot  court,  the  officer  may 
he  effectually  garniabed  by  a  creditor  of 
the  party  so  entitled,  after  the  court  has 
ordered  It  to  be  paid.  •  •  •  The  au- 
thorities seem  to  concur  In  holding  reeelv- 
era  and  similar  officers  liable  to  garnish- 
ment when  they  have  In  tholr  hands  a  deS- 
Inite  sum  to  which  the  defendant  or  Judg- 
ment debtor  is  clearly  entitled,  and  the 
officer  has  nothing  more  to  do  with  the 
fund  than  to  pay  it  over.  Some  of  them 
may  go  beyond,  but  none,  so  far  as  they 
have  been  examined,  fall  short  of,  this 
conclusion. "  See,  also,  Freem,  Ex'ns,  8 
129;  Oaltherir.  Ballew,  e9  Amer.  Dec.  76£ 
In  speaking  of  assignees  In  bankruptcy 
and  Insolvency,  and  after  admitting  that 
the  property  In  their  hands  is  not  subject 
to  garnishment  before  an  order  of  distri- 
bution, the  same  author  (section  428) 
says :  "  It  Is  another  matter  when,  in  the 
course  ol  the  administration  of  bis  duties, 
the  asgignee  has  In  his  hands  a  snm  due 
one  ot  the  creditors,  and  a  creditor  of  such 
creditor  seeks  to  charge  him  as  garnishee 
in  respect  thereto.  In  such  case  the  ex- 
emption coald  be  maintained,  if  at  all,  on- 
ly on  the  ground  of  tlie  official  capacity  In 
which  the  money  of  the  defendant  was 
held.  It  Is  no  longer  the  property  ol  the 
assignee.  In  case  of  his  refusal  to  pay  It 
over  to  the  party  entitled  thereto,  the  lat- 
ter cuuld  maintain  an  action  for  It.  Itls 
nut  apparent  how,  In  such  case,  the  as- 
signee would  occupy  ground  more  favora- 
ble to  his  exemption  than  would  a  sherill 
In  possession  ol  a  aorplus  doe  u  aueo- 


Digitized  by  Google 


FAGI7I0  BEFOBTBB,  Vol.  28. 


(Gal. 


tfon  defen&Afit.*  Ab  to  BTieriffe,  me  sec- 
tion 421,  sanieantTior.  In  caBes  of  garnish- 
ment ot  exenutoi-a  and  admiulstrators  in 
respect  to  the  property  of  leffateee  and 
heirs  thp  exception  to  the  rale  of  exemp- 
tion appllKs  after  an  order  ol  dlstrlbatlon 
of  the  property  has  been  made  whereby 
theahareor  portion  of  thn  defendant  in 
attachment  1b  rendered  definite  and  rer- 
taln.  Wade.  Attachm.  S§  425,  428;  Freem. 
Ex'ns,  §  131 :  Estate  of  Nerac,  Sfi  Cal.  392. 
I  think  the  case  at  bar  comes  falriy  witbln 
the  exception  to  the  rnle  that  property  In 
the  cnstody  of  the  law  1b  not  subject  to 
garnishment. 

9.  Having  conceded  that  no  part  of  the 
money  In  the  hands  ofDnnsmoor — that  Is. 
no  particular  coins  or  batik-billa — could 
be  said  to  be  the  personal  property  of  Mil- 
ler, a  delivery  of  which  to  himself  he  waia 
entitled  to  demand  of  Dunsraoor.  It  re- 
mains to  answer  theobJeetlonthafDnns- 
moor  owed  no  debt  to  Mlllpr."  If.  as 
contended  and  conceded,  no  particular 
money  In  Dansmoor's  hands  belonged  to 
Miller,  and  Dunsmoor  might  have  paid 
Miller  the  sum  ordered  by  the  court 
to  be  paid  him  In  any  lawful  money.  It 
would  seem  to  follow  that  Doosmoor 
owml  Miller  f8D5.83:  and.  surely,  what 
Dunsmoor  owed  Miller  was  a  debt,  (Bod- 
man  r.  Munson.  13  Barb.  197.)  the  pay- 
ment of  which  Miller  could  have  enforced. 
Indeed,  It  was  a  debt  In  tlie  strict  legal 
seuae, — a  Judgment,— a  debt  of  record. 
Burrlll,  Law  Diet.  For  a  full  exposition 
ofthe  word  "debt,"  as  used  In  law,  and 
particularly  In  statutes,  see  Insurance  Co. 
T.Meeker,  87  N.  J.  Law.  8(K),  and  author- 
ities there  cited.  Any  kind  of  obllgutloti 
of  one  man  to  pay  m<tney  to  another  Is  a 
debt.  "A  debt  signlfles  what  one  owes. 
There  Is  always  some  obligation  that  k  , 
shall  be  paid;  but  the  manner  In  whlc'i  ! 
*  *  *  It  is  to  be  paid,  or  the  means  oi 
coercing  payment,  do  not  enter  Into  the 
definition."  Rodman  t.  Mnnson,  13  Barb. 
197.  Perhaps  Miller  might  have  coerced 
payment  by  motion  In  the  samecourtthat 
ordered  the  payment.  If  not,  he  certainly 
could  have  recovered  the  debt  by  action 
upon  the  Judgment  rendered  In  the  case 
of  Slchler  v.  Lewis.  I  think  the  Judgment 
should  be  reversed,  and  that  the  lower 
court  should  be  directed  to  render  Judg- 
ment on  the  findings  of  fact  in  faror  ol 
appellant. 

We  concur:  Foots.  0.;  Tbmplis,0. 

PRH  CuitiAU.  For  the  reasons  given  In 
the  fon^going  opinion  the  Judgment  is  re* 
verped.  and  the  court  below  Is  directed  to 
render  Judgment  on  the  findings  of  fact  In 
favor  of  the  appellant. 

88  Cul.  430 

RuGOT.Rs  et  Af,  T,  Board  of  Trusters  or 
Crry  of  Woodland.  (No.  14,3!)C.) 

(Supreme  CouH  of  California.  March  24,  1891.) 

OmcKRB  OF  Municipal  Corposations  — Xskusb 
or  Office— -Man'djlmus. 
L  By  general  Municipal  Incorporation  Act 
Cal.  March  18,  1883,  S  4.  It  is  provided  that  of- 
ficers chosen  at  a  special  election  to  be  held 
witbln  two  weeks  after  the  vote  In  faror  or  re- 
OTganiiation  sliaU  hold  their  retpectlTe  cAces 


only  antll  the  next  general  mn&ldpal  elections. 
By  section  758,  it  Is  provided  that  all  elective 
olnoers  of  cities  of  the  fifth  class  shall  be  chosen 
at  a  general  municipal  election  to  be  held  therein 
In  each  odd-numbered  year ;  the  marehaL  aa< 
aessor,  etc.,  to  hold  oflBoe  for  two  years,  and  the 
tnutees  for  four  years:  hot  there  Is  a  further 
proviso  that  the  first  board  ot  trustees  elected 
iinder  the  provision  of  this  act  shall  so  classic 
themselves  by  lot  that  three  of  their  number 
shall  go  out  of  ofQoe  at  the  expiration  <^  two 

Sars,  and  two  at  the  e«piraUoa  of  four  years. 
Bid.  the  elective  officers,  except  members  of  the 
board  of  trustees,  are  to  hold  office  for  two  years, 
and  tiiey  for  four  years,  and  that  an  election  musi 
be  held  every  two  years. 

S.  A  mandamus  will  lie  to  oompel  the  board 
of  tmstees  to  provide  for  such  eleetiuL 

In  bank.  Petition  for  mandamaa. 

A.  C.  Rugffles  and  J.  B,  MugofT^,  for 
tltloner.  Charles  W.  Thoaiuiin  City  At^., 
lor  respondent. 

Brattt,  C.  J.  JUantfamus  to  compel  the 
respondents  to  call  and  provide  for  the 
holding  of  on  election  of  elty  offloers. 
Prior  to  May  6, 189U,  the  city  of  Woodland, 
in  Yolo  county,  was  a  municipal  corpora- 
tion under  a  special  charter.  On  that  date 
a  proposition  to  reoi^nue  as  a  city  of 
the  fifth  class,  under  the  general  ineropo- 
ration  act,  approved  ISfareh  13,  18)^,  was 
duly  submitted  to  the  electors  of  said  city, 
an<l  approrod  by  a  majority  vote.  There- 
after, on  J  une  16, 1 S90,  at  a  special  election 
held  in  obedience  to  the  provisions  of  sec- 
tion 4  of  said  act,  the  respondents,  and 
othercitynfUcersenumerated  In  section  751, 
— /.  e.,the  officers  of  adty  of  the  fifth  class, 
—were  duly  elected,  and  haveeyer  itlnce 
been  acting  as  such.  The  petitioners,  who 
arecitlsens,  tax-payers,  and  electors  of  said 
city,  have  demanded  that  the  respondents 
call  a  general  city  election,  to  be  held  on 
the  second  Monday  of  April.  1891,  for  the 
choice  of  successors  to  themselves,  and 
the  other  offleerii  enumerated  in  section 
751;  but  the  respondents,  on  March  9, 
1S91,  by  formal  resolution  entered  upon 
their  minutes  refused  to  call  such  election, 
whereupon  this  proceeding  was  com- 
menced. It  Is  proper  to  say  that  this  re- 
fusal of  the  respondents  to  call  an  election 
for  the  choice  of  their  successors  does  not 
appear  to  have  been  Inspired  by  any  wish 
to  prolong  their  own  tenure  of  office  be- 
yond the  term  fixed  by  law,  bat  only  by 
the  desire  to  secure  an  authoritative  con- 
struction of  two  apparently  conflicting 
provisions  of  the  statute,  in  order  that 
the  city  may  proceed  regularly  and  lawful- 
ly under  its  new  charter.  By  section  4  of 
the  act  referred  to  11  is  provided  that  the 
offlceru  chosen  at  the  special  election  to  be 
held  within  two  weeks  after  the  vote  In  fa- 
vor of  re-organizatton  is  declared,  shall 
hold  theirrespectlve  offices  "only  until  the 
next  general  municipal  election  to  he  held 
In  such  city  and  county,  city,  or  town, 
and  until  their  successorB  are  elected  and 
qualified."  By  section  752  of  said  act  it  la 
provided  that  all  the  elective  officers  of 
cities  of  the  fifth  cIubs  shall  be  chosen  at  a 
general  municipal  election  to  foe  held 
therein  on  the  second  Monday  In  April  in 
each  odd-numbered  year.  The  marshal, 
assessor,  etc.,  are  to  hold  their  ofilcea  for 
two  years  from  and  after  the  Monday  fol- 
luwins  the  day  ot  their  Section,  and  tlw 
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members  of  the  board  of  trusteea  are  to 
bold  lor  four  years  from  and  after  the  same 
date,  and  until  their  aoceesuorB  are  fleeted 
and  qnalifiecl.  So  far  all  the  prurisluuH  of 
the  Htatutes  are  perfectly  coDsistent,  and 
anqualitleclly  support  tiie  contention  of 
petitioners  tliat  an  election  iiiuet  be  held 
no  the  second  Monday  of  April  of  thli» 
year.  But  section  752  contains  a  proviso 
that  ttae  first  board  of  trusteea  ^elected 
under  the  proTialons  of  this  act  Bhall  at 
tb^r  first  meeting  en  classify  tbemHelves 
by  lot  ae  that  three  of  their  number  tihall 
go  out  of  office  at  the  expiration  ot  two 
years,  and  two  at  the  expiration  of  four 
years."  It  cannot  be  dented  that  the  re- 
spondents are  embraced  by  the  terms  ot 
this  proviso,  for  unquestionably  tliey  are 
tbe  first  board  of  trustees  elected  under 
the  provisions  of  this  act.  But,  It  the  pro- 
viso Is  construed  literally.  It  is  directly  In 
conflict  with  the  provision  of  Rection  4, 
that  the  trustees  elected  at  the  first  (the 
special)  election  are  to  hold  only  till  the 
next  general  municipal  election,  and  until 
their  BuceeaBora  are  elected  and  qnallfled. 
To  reconcile  this  conflict,  and  to  render 
tbe  various  provisions  of  the  act  seniiible 
and  coherenC.lt  is  necessary  In  place  of  ttie 
words  "this  act,  "In  the  proviso,  to  read 
"this  section,"  or  "tbis  chapter;"  and 
this  accords  with  the  evident  Intention  of 
the  legislature,  which  was  that  all  the  elect- 
ive officers  ot  the  city  should  be  chosen 
at  the  same  time,  and  enter  upon  their  re- 
spective officcH  at  tbe  same  time.  As  to  all 
other  officers,  except  members  ot  the 
boar'is  of  trustees,  education,  etc.,  thoreis 
no  doubt  that  they  must  be  elected  on  tbe 
second  Monday  of  April  of  the  odd-num- 
bered years,  and  hold  their  respective 
otflcea  tor  two  yeara  from  the  following 
Monday.  We  think  it  clear  that  the  trus- 
tees (except  tliose  drawing  the  short  term 
after  tbe  first  general  election,  and  tboue 
elected  provisionally  at  the  spcHial  elec 
tlon)  are  to  hold  four  years  from  the  same 
date.  From  these  views  It  follows  that  a 
peremptory  writ  Bhoold  IsBue  as  prayed. 
So  ordered. 

Wecoucar:  DbHavbn,J.;  McFarland, 
J.;  Patgrson.  J.:  Sharpbtein,  J.;  Ga- 

BOtTTTB,  J. :  HABRIBON,  J. 

M  Cal.  sn   

Smith  at  al.  t.  Olmstead  et  eJ.  (No.  18,- 

126.) 

{Saipreme  CwH  of  Ca^ifomSa.  April  ^  189L) 

DUOKIIT  AHS  DiSTBIBCTIOIf  —  ChILDBBN  OMITTBD 

FROM  Wills— Rights. 
dtuJer  Civil  Code  Cal.  8  1308,  providing 
that,  where  any  testator  omits  to  make  provision 
for  any  of  his  cbildren,  and  the  will  does  not 
show  that  such  omission  was  intentional,  such 
child  sacceeds  to  such  portion  of  tbe  estate  as  he 
woald  have  ret-eived  if  the  testator  had  died  in- 
testate, the  estate  descends  to  him  at  once,  and 
he  beci»n«>  vested  with  suoh  Interest,  snojeot 
only  to  a  sale  for  the  payment  of  debts:  and 
Where  a  will  gives  to  the  testator's  wife  all  his 
property,  with  absolute  power  to  sell  any  and 
all  of  It  wlthoat  application  to  or  approral  by 
the  ooart,  bat  omits  to  make  provision  for  a 
child,  a  sale  under  such  power  will  not  convey 
a  valid  title,  as  against  the  right  of  the  child. 
Aarmlng  23  Fao.  Repu  Utt. 

On  rehearins. 


Db  Haven.  J.  This  Is  an  action  tor  the 
purpose  ot  determining  conflicting  claims 
to  real  property.  The  record  shows  that 
one  Z.  B.  Smith,  now  deceaBed,  in  his  life- 
time made  bis  last  will,  by  which,  ufter 
directing  the  payment  of  bis  debts,  lie  in 
termn  gave  to  his  wife  ail  of  his  property, 
with  "absolute  power  to  sell  any  or  all  of 
said  real  and  personal  property,  at  public 
or  private  sale,  wltli  or  without  advertise- 
ment, and  without  application  to  any 
court,  and  without  approval  or  authority 
ot  any  courf  whatever."  In  a  subsequent 
clause  the  wife  was  also  named  as  execu- 
trix of  the  will.  Shtiduly  qualified  as  such, 
and  sold  to  the  defendants  tbe  property 
described  in  tbe  complaint.  Sncheale  was 
made  without  any  previous  order  there- 
for, but  was  afterwards  confirmed  by  tbe 
court  in  which  the  administration  of  her 
deceased  husband's  estate  was  pending. 
The  laud  was  community  property.  The 
record  does  not  show  that  the  Bule  was 
necessary  for  any  of  the  reasons  stated  In 
section  1&S6  of  tfaeCode  of  Civil  Procedure; 
that  is,  In  order  "to  pay  the  allowance  of 
tbe  tamlly.  or  of  the  debts  ontstandlng 
against  the  decedent,  or  the  debts,  ex- 
penses, or  charges  ot  administration,  or 
legacies."  Tbe  plaintiffs  are  minor  chil- 
dren of  the  said  Z.  B.Smith,  deceased,  and 
are  not  provided  for  in  said  will;  nor 
does  tbe  will  show  that  the  nmlsslou  to 
provide  tor  them  was  Intentional.  There 
IiaB  never  be(.>n  any  dlstribntlon  ot  thin 
property,  and  the  administration  ot  tbe 
estate  ot  said  Smith  is  still  pending.  The 
Judgment  of  the  court  below  was  in  favor 
of  plaintiffs,  and  the  defendants  appeal. 
This  Judgment  was  affirmed  by  Depart- 
ment! of  this  conrt,  on  January  25,  1890, 
(22  Pae.  Bep.  1148,)  but  a  rehearing  was 
granted,  and  the  case  Is  now  before  the 
court  In  bank  for  determination. 

The  question  tor  decision  Is  whether. up- 
on the  facts  as  here  stated,  the  power  o! 
sale  contained  In  ihe  will  is  so  far  operat- 
ive against  tbe  plaintiffs  thnt  a  sale  made 
nnder  It.  and  confirmed  by  tbe  court, 
transferred  to  the  defendants  the  title  to 
the  laud  In  controversy.  To  determine 
this,  a  brief  reference  to  thepluin  language 
of  the  law,  relating  to  wills,  and  tbe  right 
to  succesRlon  of  property  of  a  decedent  in 
the  absence  of  a  will  disposing  ot  it,  is  nec- 
essary. By  section  1307  of  the  Civil  Code 
it  Is  provided  that  where  a  testator  omits 
to  provide  in  bis  will  for  any  of  bla  chil- 
dren, unless  it  appears  that  sucbomisBlon 
was  Intentional,  such  child  "must  have 
the  same  share  in  the  estate  of  the  testa- 
tor  as  it  he  had  died  Intestate,  and  suc- 
ceeds thereto,  as  provided  In  the  preced- 
ing section. ''  That  is,  "the child  succeeds 
to  the  same  portion  of  the  testator's  real 
and  personal  property  that  he  would  have 
succeeded  to  If  tbe  testator  had  died  Intw 
ta  te. "  Civil  Code,  §  ISOfi. 

We  are  unable  to  construe  these  sec- 
tions otiierwise  thau  as  declaring  that  the 
pretermitted  child  succeeds  immediately, 
by  operation  of  law,  to  the  same  portion 
of  the  testator's  real  property  as  If  no  will 
had  been  made;  that  as  to  such  portion 
the  testator  Is  to  be  regarded  as  dying  In- 
testate, and  Its  Buccession  la  directed  by 
law,  and  not  by  tbe  will.  And,  as  a  nec- 
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eeeary  legal  uonseqoence  of  this  constrnc- 
tlon,  It  would  tolluw  Miat  very  provision 
In  the  will,  directly  or  iortlrectly  attempt- 
ing to  dispose  of  sach  portion  of  the  esta  te. 
except  for  the  disrharge  of  the  decedent's 
debts,  or  other  cbarKes  accruing  In  due 
course  of  adminlstraTlun.is  inoperative  as 
agulnet  such  child.  As  to  the  rights  ot  a 
pretermitted  child,  under  these  sections, 
this  court  has  heretofore  held:  "In  other 
words,  the  child  succeeds  to  the  same  por- 
tion of  the  testator's  real  and  personal 
property  that  he  would  have  succeeded  to 
if  thetestator  had  died  intestate."  Estate 
of  Warden,  57  Cal.  489.  Sections  18  and 
17  of  the  act  concerning  wills,  (Hit.  Gen. 
liUVVB.p.  1086.)  and  section  1  of  the  statute 
of  descents  nud  distributions,  (Id.  p.  323,) 
are  Bubstantlally  the  saine  as  tbu  provis- 
ions of  our  Civil  Code  relating  to  the  same 
subjects;  and  this  court,  in  PeanMin  r. 
Pearson,  46  Cal.  609,  baPlng  Its  decision  on 
These  statutes,  held,  explicitly,  that  the 
pretermitted  child  takes  the  same  share  In 
the  estnte,  and  holds  by  the  same  title, 
as  though  thetestator  had  died  intestate. 

Now,  in  the  case  of  a  person  dying  intes- 
tate, nia  estate  descends  and  Tests  im- 
mediately In  tilH  heirs,  subject  only  to  the 
payment  of  the  debts  of  decedent,  the  ex- 
penses ot  udministratloD,  and  the  family 
allowanpe.  This  is  not  only  clear  from 
sections  1383.  1384,  1386,  and  1402  of  the 
Civil  Code,  but  was  so  expressly  held  by 
this  court  in  Brenham  T.  Story,  39  Cal. 
188.  under  statu  tea  substantiaUythe  same, 
the  court  saying:  **npon  the  death  ot  the 
ancestor,  the  heir  becomes  rested  at  once 
with  the  full  property,  subject  to  the  Hens 
we  have  mentioned;  and,  subject  to  these 
liens  and  the  temporary  right  of  posses- 
sion of  the  administrator,  he  may  at  once 
sell  and  dispose  of  the  property,  and  has 
the  same  right  to  judge  for  himself  of  the 
relative  advantaees  of  selling  or  holding 
that  any  other  owner  has. "  The  respond- 
ents In  this  case  were,  immediately  upon 
the  death  of  their  father,  clothed  by  op- 
eration of  law  with  such  a  title  to  the 
property  in  controversy,  and,  this  being 
its  nature  and  extent.  It  Is  clear  that  such 
tltlewas  not  divested  by  the  sale  made  by 
theerecntrix  of  their  father's  will,  nnder 
the  circumstances  disclosed  by  the  record 
In  this  case.  A  title  to  property,  which 
Is  so  full  and  complete  that  Its  possessor 
has  "  the  same  right  to  Judge  for  himself 
of  the  relative  advantages  of  selling  or 
holding  that  any  other  owner  has. "  can- 
not co-exist  with  the  right  of  another  to 
transfer  such  property  at  discretion,  and 
the  power  exercised  by  the  executrix  in 
this  case  being  inconsistent  with  the  title 
which  the  law  vested  in  the  respondents 
upon  the  death  ot  the  father,  cannot  he 
upheld.  These  views  are  In  harmony  with 
the  decisions  of  other  states  where  stat- 
utes relating  to  wills  and  right  ot  succes- 
sion are  Hhullar  to  our  own.  See  North- 
rop V.  Marqnam,  16  Or.  173, 18  Pac.  Hep. 
449;  Smith  v.  RobertHon,  »9  N.  T.  55S. 
But  It  is  urged  by  appellant  that  thcBe 
cases  are  not  in  point,  because  In  neither 
of  the  states  In  which  the  declelous  were 
made  was  there  a  statute  similar  to  sec- 
tion 1561  of  the  Code  of  Civil  Procedure, 
which  provides  that  when  "authority  is 


given  In  the  will  to  sell  property,  the  exec- 
utor may  sell  any  property  of  the  estate 
without  order  ot  the  court,  and  at  either 
public  or  private  sale,  and  with  or  with- 
out notice,  as  the  executor  may  detw- 
miiie,"but  that  "no  title  passes  unless 
the  sale  be  confirmed  by  the  court. "  And 
it  is  claimed  that  the  sale  here,  having 
been  confirmed  by  the  court,  is  valid  un- 
der that  section.  But  we  think  It  Is  man- 
ifest that  in  determining  the  question 
whether,  in  Judgment  of  law,  authority 
to  sell  baa  In  fact  been  given  to  an  execu- 
tor, the  section  can  have  no  application. 
It  is  equally  clear  that  the  authority  to 
sell  therein  referred  to  must  be  held  to  In- 
clude only  such  a  one  as  Is  operative  and 
binding  upon  the  person  against  whom  it 
is  asserted;  and  unless  such  an  authority 
can  be  found  In  the  will,  when  such  will 
is  read  and  constraed  with  reference  to 
the  lawwhich  determloeB  its  meaning  and 
legal  effect.  It  must  be  held  that  It  does 
not  exist;  and  in  that  case  there  is  noth- 
ing upon  which  this  section  of  the  Code 
can  act.  The  case  of  Coates  v.  Hughes,  3 
Bin.  498.  cited  and  relied  on  by  appellants, 
is  not  tn  conflict  with  the  views  we  have 
announced.  The  power  under  considera- 
tion there  was  confined  to  a  sale  for  the 
payment  of  the  debts  of  the  testator,  and 
It  appeared  that  there  was  a  necessity  for 
the  sale  for  such  purpose,  and  the  court 
held,  and  we  think  rightly,  that  sucb  a 
power  was  operative.  Tne  reason  why, 
in  such  a  case,  the  power  ot  sale  would  be 
operative,  is  apparent.  The  child  whit 
succeeds  to  the  estate  of  his  ancestor,  by 
Inheritance,  takes  It  subject  to  the  pay- 
ment ot  the  debts  of  such  ancestor,  and 
his  rlghtof  succession  Isin  no  wise  affected 
by  a  provision  in  a  will  which  goes  no 
further  than  to  authorize  what  the  law 
would  in  any  event  direct  to  be  done,  if 
necessary  to  discharge  such  lien.  In  such 
a  case  the  executor  Is  only  clothed  with 
the  ordinary  powere  incident  to  the  ad- 
ministration ot  the  estate;  in  fact,  the 
precise  power  which  the  law  sives  an  ad- 
ministrator ot  the  estate  of  an  intestate. 
The  order  ot  confirmation  imparted  no 
validity  to  the  sale  in  this  case;  It  only 
adJndlcHtes  that  the  power  contained  In 
the  will  had  been  followed,  and  that  the 
sale  was  tor  a  fair  price.  We  are  satisfied 
with  the  conclusion  reached  in  depart- 
ment 1.  Judgment  affirmed. 

Weconcur:  Garodtte,J.  ;  McFarland, 
J.;  Sharfstbin,  J.;  Patbrson,  J. 

Harrison,  J.  I  concur  tn  the  order 
affirming  the  Judgment,  both  for  the  rea- 
sons expressed  in  the  opinion  of  Mr.  Jus- 
tice Db  Haven,  and  also  upon  the  follow- 
ing considerations:  Section  1402  ot  the 
Civil  Code  provides  that  "upon  the  death 
ot  the  husband  one-halt  of  the  community 
property  goes  to  the  surviving  wife,  and 
the  other  half  •  •  •  goes  to  his  de- 
scendants, •  •  •  subject  to  his  debl», 
the  family  allowance,  and  expenses  of  ad- 
ministration."  These  are  the  "  purposes 
of  admlnlBtration"  referred  to  in  section 
1384,  Civil  Code,  and  are  also  the  objects 
for  which  the  court  is  authorized  nuder 
section  1536,  Code  Civil  Proc,  to  direct  a 
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Bale  of  tbe  property  of  the  decedent.  The 
riffbt  of  the  chitdreo  aud  the  rltcbt  of  the 
surviving  wife  to  the  commanitjr  property 
exist  by  virtue  of  the  same  aectloD  ot  the 
Code,  aud  are  declared  in  identical  worde, 
and,  inasrnuch  au  It  Is  the  settled  rule 
that  the  ri^ht  uf  the  sarvlvlag  wife  to  her 
half  of  the  community  property  vests  in 
her  Immediately  upon  the  death  uf  tbe  hus- 
band, (Estate  of  Siivey.  42  Cal.  210,)  It 
must  also  beheld  that  tbe  right  ot  tlie  chil- 
dren to  their  half  of  the  same  property 
vcBts  In  them  at  the  same  time.  In  King 
V.  I^grauge.  50  Cal.  828,  It  was  held  that 
a  power  of  sale  In  the  will  did  notanthor- 
lie  a  conveyance  by  tbe  executor  crt  the 
wife's  share  of  the  community  property, 
and  thatacoDTeyance  by  the  executor,  un- 
der Bnch  power,  ot  the  real  estate  of  tbe 
deceased,  did  noc  have  the  effect  to  trans- 
fer tbe  interest  of  the  wife  as  tbe  survivor 
of  the  community.  It  Is  true  that  the  con- 
veyance in  that  case  was  only  ot  tbe 
"right,  tltle,and  Intereflt"  of  the  decedent 
In  the  property,  but  the  decision  in  the 
case  does  not  turn  upon  this  distinction, 
and  in  reality  such  a  distinction  does  not 
exist.  At  tbe  date  of  the  conveyance,  the 
testator,  being  dead,  had,  of  course,  no 
"right,  title,  or  interest"  in  the  property; 
and  tbe  conveyance  by  tbe  ezecator  under 
tbe  power  contained  in  tbe  will,  being  like 
a  conveyance  under  any  other  power  ot 
attorney,  (Larcu  v.  Casaneuava,  30  Cal. 
561,)  would  neceesarlly  be  limited  to  such 
right,  title,  and  Interest  as  existed  In  his 
conatitnent  at  the  date  of  his  death,  tbe 
point  of  time  when  the  authority  of  the 
executor  came  into  existence.  If  a  con- 
veyance under  a  power  of  sale  xlren  in  the 
will  is  inoperattre  to  traoBfer  the  Intereat 
of  the  wife,  it  must  be  equally  Inoperative 
to  transfer  the  Interest  of  thechildren.  In 
accordance  with  the  principles  established 
by  the  decision  in  King  v.  L.agrange,  It 
is  the  usual,  If  not  tbe  Invariable,  custom 
of  conveyancers  In  tblB  state,  when  com- 
munity property  of  a  decedent  is  sold  by 
the  executor  under  a  power  given  by  the 
will,  to  require  a  release  or  conveyance  of 
the  same  property  from  the  surviving  wife. 
This  rule  or  custom  was  followed  in  the 
present  case,  since  it  appears  from  the  rec- 
ord that  the  purchaser  took  a  deed  of  the 
land  In  question  from  the  surviving  wife 
Individually  as  wellaa  in  her  representa- 
tive capacity. 

SB  Cal.  1 

Last  Chance  Watbb-Ditch  Co.  t.  Heii^ 
BRON  et  al.   (No.  13.161.) 

(Supreme  Court  of  California.  Sept.  JA,  1890.) 

Watbb-Biobts— Apphophiation— Fludino— 
riHorNQS— Rks  Judicata. 

1.  In  an  actloo  by  tbe  appropriator  of  the 
waters  of  a  river  to  enjoin  riparian  proprietors 
from  interferini;  wita  its  rights,  evidence  as  to 
the  width  aod  depth  of  the  approprlator's  ditch 
is  InsofBcient  to  show  Its  carryioK  capacl^,  in 
the  absenoe  of  any  evidence  as  to  ue  veloci^f  of 
the  waur  or  the  grade  of  the  ditch. 

3.  Where  the  complaint  states  that  the  wa- 
ter was  appropriated  "in  pursuance  of  notice  duly 
given  and  made,"  a  flnding  that  the  appropri- 
ator Is  entitled  to  water  Id  19  times  the  amount 
claimed  In  the  notice  cannot  be  sustained,  as  it 
is  In  conflict  with  and  In  excess  of  the  allega- 
lions  a£  tbe  ootnphiint. 


8.  A  finding  that  the  appropriator  fOr  five 
years,  during  the  low-water  season,  diverted  s 
stated  quantity  of  water  peaceably,  openly,  no- 
torioosfy,  oontianooaly,  and  adversely  to  the 
riparian  proprietors  and  their  grantors,  Is  not 
supported  by  evld«ioe  which  shows  that  for  the 
first  two  years  the  appropiiator*s  ditoh  drew  no 
water  during  the  low-water  period,  and  that  for 
the  sacceedlag  years,  by  wrongfully  entering  on 
the  riparian  owners*  land,  without  their  knowl- 
edge, and  diverting  the  water  therefrom,  the  ap- 
propriator soooeeded  in  shcvtening  the  time  m 
whioh  its  ditoh  ran  diy  to  Anr  manttas  in  eatUi 
year. 

4.  Repeated  and  long-oontinned  incursions 
ou  the  riparian  owners'  land  b;  the  appropri- 
ator, for  toe  porpose  of  diverting  the  wat^  into 
the  lattmr's  ditch,  give  It  no  procripUve  rights, 
wh^  the  riparian  owners  restored  the  water 
to  its  natural  chaimel  as  often  as  theydlsoovered 
the  diversion. 

5.  At  a  point  above  tbe  approprlat<ff's  ditoh 
a  slough  connects  vrlth  and  reoeives  tbe  waters 
of  the  river  la  qoestion,  carrying  them  over  the 
riparian  owners'  land.  To  prevent  this  the  ap- 
proprlator  constructed  a  dam  at  the  hrad  of  tna 
slough,  and  deep«ied  the  river  bed,  cutting  off  the 
water  from  the  riparian  owners*  land.  JSeld,  that 
a  Judgment  obtained  by  tbe  riparian  owners,  pre- 
venting the  maintenance  of  the  dam  at  Uie  head 
of  the  slough,  and  restninlng  the  appropriator 
from  interfering  with  or  preventing  the  free  flow 
ot  tbe  water  ''into  or  down  the  channel"  of  tbe 
slough,  was  a  determination  that  the  appropri- 
ator had  no  right  to  interfere  with  the  natural 
flow  of  the  water,  not  only  at  the  head  of  the 
sloQgh,  but  through  Iti  entire  oliannel,  aii4  that 
this  question  oonia  not  ag^n  be  litigated  In  a 
subsequent  action  hy  the  appropriate  against 
the  riparian  owners  for  dlrernnjr  the  water  of 
the  river  through  the  slough. 

6.  The  fact  that  the  riparian  owners  made  no 
objection  to  the  use  of  tbe  water  by  the  appro- 
priator duringseasons  of  abundance,  when  it  nat- 
urally flowed  down  the  river,  gives  the  apinropri- 
ator  no  prescriptive  right  to  change  the  course  of 
the  flow  in  seasons  of  scarcity  for  the  purpose  of 
continuing  the  supply. 

7.  Where  a  director  of  the  corporaUon  which 
appreciated  tbe  water  has  testified,  on  his  di- 
rect examination,  that  the  corporation  had  used 
the  water  without  Interruption,  it  is  error  to  ex- 
clude a  question  asked  on  cross-iizamlQatlon  as 
to  whether  or  not  he  had  received  notice  trom  his 
agent  that  the  diversion  of  the  water  had  been 
interropted. 

In  bank.  Appeal  trom  superior  courts 
Tulare  county. 

JBrown  &  D&ggett,\QT  appellants. 

N.  O.  Braiileiy,  W.  S.  Goodfellow,  and  N. 
J.  Mr  we//,  for  respondent,  cited  the  follow* 
log  cases  on  the  question  of  res  Jadicata: 
Oiibert  r.  Thompson.  9  Ciish.  348;  East* 
man  v.  Cooper,  15  Pick.  If76;  McDonald  v. 
Mining  Co.,  15 Cal. 147;  Fnlton  v.Hanlow, 
20  Cal.  480;  Flandreaii  v.  Downey,  23  Cal. 
.158;  Mitchell  v.  Ineley,  (Kan.)  7  Pac.  Rep. 
203;  Ferry  v.  Dlckerson.  85N.  Y.  347:  Kerr 
V.  Hays.  85  N.  Y.838:  Graudall  v.  Woods, 
8  Cal.  144;  Water  Co.  v.  Crary.  25  Cal.  509; 
Davis  T.  Gale.  82  Cal.  86;  Gould,  Waters, 
S88G. 

Fox,  J.  This  is  an  action  for  Injunction 
to  restrain  the  defendants  from  turning 
away  from  Cole  slouch  or  from  King's 
river  tbe  waters  which  In  their  natural 
flow  would  ran  down  to  the  plaintlB's 
ditch,  and  for  damages.  Tbe  case  was 
tried  before  the  court  without  the  inter, 
ventlon  of  a  Jury,  findings  filed,  and  Judg- 
ment rendered  in  lavor  of  plaintiff,  enjoin- 
ing and  restraining  tbe  defendants  from 
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daoimlng;  ap  the sontfaprly  branch  or  chan- 
nel uf  Cole  BloiiKb,  or  from  diverting  or 
turning  away  from  ttaid  Boutherly  brunch 
or  channel  any  of  the  waters  which  In 
their  natural  flow  wuuld  run  down  to  or 
into  Bald  Hontherly  channel  or  branch,  and 
from  In  any  manner  obstructing  or  inler- 
tering  with  the  free  flow  of  the  water  Into 
or  down  the  said  Houtherly  branch  or 
channel  of  Cole  Blough,  or  through  the 
Dutch  John  cut.  Motion  for  new  trial 
was  made  and  denied,  and  defendants  nif- 
peal  from  the  Judgment  and  from  the  or- 
der denyins  Bald  motion. 

Plaintiff  la  a  corporation,  having  no 
riparian  rights,  so  far  as  shown  In  this 
case,  but  claiming  the  right. as  appropiia- 
tor,  to  take  water  from  King's  river, 
at  the  head  of  its  ditch,  to  the  amount  of 
14.4tM)  cubic  Inches  per  second,  under  a 
4-lnch  pressure,  for  purposes  of  Irrigation. 
The  head  of  plalnttn's  ditch  Is  located  on 
and  near  the  S.  W.  corner  of  section  26, 
township  17  8.,  range  21  K»  Ht.  Diablo 
meridian,  and  takes  the  water  from  and 
to  be  used  exclasively  on  the  southerly  side 
of  King's  river.  The  d^endants  are  ripari- 
an proprietors.  In  possession  oftheRancho 
linguna  de  Tache,  containing  about  4^,- 
800  acres  of  land,  situate  wholly  on  the 
northerly  side  of  King's  rirer,  bordering 
upon  and  bounded  by  the  rirer  for  the 
distance  of  about  80  mites,  covering  the 
land  on  the  northerly  side  of  said  rirer  for 
the  entire  distance  here  nnder  considera- 
tion, and  extending  above  and  below  the 
points  herein  mentioned.  King's  river 
flows,  Bu  far  ae  its  course  here  comes  un- 
der observation.  In  a  general  course  from 
north-east  to  soutb-west,  but  by  a  some- 
what  erooked  and  tortnous  channel.  It 
enters  township  17  S.,  range  22  E..  at  the 
N.  E.  corner  of  section  I.  At  about  the 
center  of  the  S.  %  of  the  N.  W.  }£  of  the  sec- 
tion it  takes  a  sudden  turn,  and  runs  near- 
ly due  south  abont  two  miles,  and  from 
tbence  runs  by  a  winding  channel  to  a 
point  In  the  H.%  of  the  N.  E.  j£  of  section 
25,  township  17  S.,  range  21  E.,  where  It 
is  intercepted  from  the  north  hy  what  Is 
Icnown  as  "Dutch  John  Cut."  From  here 
It  runs  by  a  winding  course  to  a  point  In 
the  S.  W.  %  of  section  26  in  thesame  town- 
ship, where  It  Is  intercepted  on  the  south 
side  by  plaintiff's  ditch.  From  this  point 
it  runs  by  a  nearly  direct  llnf>  to  the  north- 
west comer  of  said  section  26,  where  it  Is 
Intercepted  from  the  north  by  what  Is 
called  "  Rey  noH's  Slough, "  and  from  thence 
runs  a  nearly  west  conrRe,  BO  far  as  it  is 
necessary  to  trace  it  for  the  purposes  of  this 
case.  At  the  point  of  the  firHt  bend  above 
mentioned,  on  section  1,  township  17  8., 
range  22  E.,  Cole  slough  connects  with 
and  receives  water  from  the  river  on  the 
north  side.  This  is  shon  n  to  be  a  natural 
water-course,  cut  out  by  the  high  waters 
many  years  prior  to  the  incorporation  of 
plaintiff,  it  runs  a  general  course  from 
north-east  to  Houtli-w#>st,  through  the 
rancho  Laguna  de  Tnche,  and  wholly  on 
said  rancho,  to  a  point  on  the  N.  E.  }i  of 
set'tlon  23,  township  17  8.,  range  21  B., 
whAr«  its  waters  enter  Into  what  Is  called 
"Reynold's  Slough,"  above  mentioned, 
and  through  it  tind  their  way  to  King's 
river  at  a  point  one  mile  below  the  head 


of  plaintiff's  dlteh,  and  by  a  coarse  some 

miles  shorter  than  that  of  the  channel  of 
th^  river.  Cole  sIottKh,  at  Its  npper  or 
northerly  end,  is  divided  Into  two  chan- 
nels for  a  distance  of  about  two  miles,  or 
a  little  over;  It  then  unites  and  Hows  In 
a  single  channel  for  about  the  same  dis- 
tance, when  it  is  again  divided  into  two 
channels,  one  called  tbe^north  channel" 
(sometimes  called  "Waggoner's  Slough") 
and  the  other  the  "south  channel."  The 
north  channel  Is  much  the  shortest,  run- 
ning by  the  most  direct  route,  and  conse- 
quently has  the  most  rapid  current.  The 
sooth  chaund  bends  down  very  much  to 
the  south,  and  runs  within  a  few  hundred 
yards  of  the  bank  of  the  river,  a*-  a  point 
'  nown  as  "Dutch  John  Cut."  From 
there  it  turns  again  rnpidly  to  the  north, 
and  reunites  with  the  northchannel  about 
one-fourth  of  a  mlleabove  the  point  where 
the  waters  flow  Into  Reynold's  slongti. 
Dutch  John  cutis  not»  and  never  was.  a 
natural  water-conrae.  At  tliepoint  where 
It  eonnecta  with  the  south  channel  of  Cole 
slough  there  was  a  natural  depression  In 
the  ground,  over  which  the  waters  would 
flow  at  seasons  of  high  water,  bat  the 
river  bank  opposite  con^sted  of  a  high 
ridge,  which  prevented  them  from  running 
into  the  river.  The  conseqnonce  was  that 
they  spread  oat  over  the  allovial  lands  to 
the  westwnrd,  and  formed  a  lagoon  on 
what  would  otherwise  be  valuable  meed* 
owland.  To  obviate  thisa  tenant  on  the 
grant,  In  XmSor  l8e9,called"Dutch  John," 
made  a  cut  through  the  high  river  bank 
to  drain  off  this  water.  This  cut  was 
gradnally  enlai^ed  by  the  uctiou  of  tbe 
water,  and  In  later  years  was  still  farther 
deepened  and  enlarged  by  the  plaintiff  so 
as  to  carry  the  waters  of  thesonth  branch 
of  Cole  slough  into  the  rirer  above  the 
head  of  its  ditch.  Italso  Is  located  entire- 
ly upon  defendants'  land.  It  Is  Bhuwa 
that  as  early  as  1868,  by  natural  processes, 
tlie  channel  of  King's  river,  at  the  bead  of 
Cole  slough,  had  become  so  filled  with 
sand,  and  cole  sloagb  had  become  so  en- 
larged and  deepened,  that  during  the  dry 
season  little,  If  any,  water  ran  down  the 
channel  of  the  river,  but  all  the  water  dur- 
ing the  dry  seasfm  found  its  way  down 
Cole  slough  and  onlyfonnd  Its  way  to  the 
rirer  again  through  Reynold's  slough,  at 
a  point  ona  mile  below  where  tba  pluintltt 
subsequently  connected  Its  ditch  with  tJie 
river.  During  the  Benson  of  high  water, 
which  does  not  exactly  correspond  to  the 
rainy  sfitson,  but  is  the  season  of  melting 
snows,  Itirge  bodies  of  water  ran  down 
both  channels.  It  further  appeani  that 
the  defendants  and  their  predecessors 
have,  and  for  many  years  past  have  bad, 
upon  said  rnncho  large  numbers  of  cattla 
dependent  upon  the  waters  nf  Cole  siough 
for  water  to  drink,  and  also  hove  under 
cultivation  somt;  4.00U acres  of  said  rancho 
planted  to  alfalfa  and  other  crops  requir- 
ing irrigation,  and  even  before  the  Incor- 
poration of  plHlntirr  had  commenced  to 
appropriate  and  divert  the  waters  of  Cole 
slough  for  purposes  of  distribution  upon 
the  ranch  for  the  use  of  their  cattle,  and  for 
the  Irrigation  of  parts  thereof,  by  means  of 
a  ditch  connecting  with  said  slough  at  Us 
Junction  with  Reynold's  slough;  tbat  as 
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early  as  this  dlteh  haci  been  so  en- 
latxed  and  extended  tbat  It  wae  45  teet 
wide  on  the  bottom,  4  teet  deep,  and  was, 
witli  Its  dlntributlDK  brancbes,  75  mlteR  In 
length;  tbat  as  early  as  1S71  the  head  of 
the  8uiitli  channel  uf  Cole  slough  bad  he- 
eniiie,  Irom  natural  causeu,  partially  bUed 
with  Band,  so  that  at  tow  water  most  of 
the  water  would  run  dowu  the  north 
ctaanuel.  and  the  d(^eudant*8  prede(*ea8or8 
in  that  year  built  a  damufbruBh  and  sand 
to  further  facilitate  the  turning  of  the  wa- 
ter into  the  northern  and  shorter  chaanel, 
and  to  prevent  it  from  Kolng  down  to* 
wards  Butch  John  cut.  The  plalatitt  wa» 
incorporated  In  October,  1873.  It  alleses 
In  Its  complaint  that  on  or  about  the  Ist 
day  of  May,  1874,  it,  "  under  and  in  pursu- 
ance of  notice  prior  to  that  tlmednlyfcWen 
and  made,  appropriated  and  acquired  the 
right  to  divert,  appropriate,  and  use,  of 
the  waters  of  King's  river,  *  *  •  lour- 
tnen  thousand  four  hundred  cubic  Inches 
per  second,  under  a  four-inch  presHure,  of 
the  water  thereof,  and  still  has  the  right 
to  BO  divert,  appropriate,  and  use  aaid 
amount  of  the  waters  of  said  stream. " 

1.  The  first  point  made  by  defendants 
(appellants  here)  la  that  the  evidence  is 
in8uffii:>ent  to  support  the  findings.  The 
court  tinda  tbat  in  1S74  plaintiff  construct- 
ed a  large  water-tMtch,  coanectiug  with 
King's  river  at  a  point  below  Dutch  John 
catt24feet  wide  on  the  bottom, and  about 
80  feet  wide  on  tlie  top*  and  about  4  teet 
deep,  and  has  and  bad  a  capacity  to  car- 
ry too  cubic  feet  of  water  per  second ;  that 
lu  the  spring  of  1875  plaintiff  appropriat- 
ed and  diverted  from  said  King's  river  100 
cubic  feet  of  water  per  second,  and  for  a 
period  of  more  than  five  years  thereafter 
plaintiff  appropriated  and  diverted  from 
said  river  into  its  said  ditch  said  quantity 
of  wa ter,  pu blicly ,  openly,  peaceably, 
contlDuously,  notoriously,  uninterrupted- 
ly, and  adver8el3'  to  tbe  defendants  and 
the  whole  world,  under  claim  of  right, 
and  with  the  knowledge  and  acquiescence 
of  the  defendants  and  their  fsrantorn.  and, 
except  when  prevented  by  the  defendants, 
as  hereinafter  found,  tbe  plalntltf,  ever 
since  the  spring  of  3875,  bas  appropriated 
and  diverted  from  said  river,  Into  its  said 
ditch,  said  quantity  of  water,  and  thereby 
the  plalntlH  acquired  and  still  has  the 
right  to  divert  and  use  tbe  waters  of  Haid 
river  to  the  extent  aIore8a]d,and  said  wa- 
ter has  been  used  for  irrigation. 

Tbls  finding  Is  entirely  nnnupportcd  by 
the  evidence  In  several  particulars.  There 
la  to  onr  minds  no  evidence  whatever  to 
show  what  the  currying  capacity  of  this 
ditch  was  oris.  Tbat  depends,  not  only 
apon  the  width  and  depth  of  the  ditch, 
but  also  npon  the  velocity  of  the  How. 
and  we  are  unable  to  find  any  evidence 
upon  tbe  subject  of  the  velocity  nt  this 
flow.  It  is  trao  tbat  one  or  two  witnesses 
pay  they  think  It  would  carry  about  a 
hundred  cubic  feet  per  uerond,  but  It  Is 
perfectly  apparent  from  their  testimony 
that  tbe  only  reason  they  have  for  this 
opinion  Is  that  In  their  Judgment  a  cross- 
section  of  the  ditch  one  foot  In  width 
would  contain  about  a  hundred  cubic  feet. 
No  test  of  velocity  is  ever  made,  and  no 
proof  of  grade  la  made  to  enable  one  to 
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ealenlate  tbe  average  velocity  of  the  flow. 
Again,  this  finding  is  In  direct  conflict 
with  and  In  excess  of  tbe  allegations  of 
the  complaint.  According  to  the  com- 
plaint the  appropriation  made  by  plain- 
tin  was  made  **ln  pursuance  of  notice  duly 
given  and  madt;."  If  this  means  any- 
thing it  means  that  it  was  done  in  pursu- 
ance of  notice  glvea  as  required  by  tbe 
provisions  ot  the  Civil  Code.  Those  pro- 
vlsIouH  require  that  the  appropriator  snail 
state  In  tbe  notice  theextent  of  the  appro- 
priation, giving  the  number  of  Inches,  un- 
der u  four-Inch  pressure,  and  the  place  of 
Intended  use,  which  notice  must  be  posted 
at  the  point  of  Intended  diversion.  Sec- 
tion 1415.  This  Is  the  first  step  in  the  act 
of  appropriation,  and  the  complaint 
shows  that  the  appropriation  was  made 
in  pursnance  of  this  step  dnly  taken.  The 
extent  ot  the  appropriation,  as  set  forth 
in  the  complaint,  according  to  the  notice, 
and  as  afterwards  actually  made,  and  as 
plaintiff  now  claims  the  right  to  make  it, 
was  and  Is  14.400  cubic  Inches  per  second. 
And  yet  tiie  court  finds  that  the  extent  of 
appropriation  and  diversion  actually 
made,  and  which  plalntin  Is  now  entitled 
to  make,  was  and  is  100  cubic  feet  psr  sec- 
ond, 12  times  the  amount  claimed  in  the 
complaint;  audit  enjoins  the  defendants 
from  doing  any  act  or  thing  that  shall 
Interfern  with  tlie  right  of  plaintiff  to  di- 
vert the  quantity  which  plaintiff  la  so 
found  to  be  entitled  to  divert. 

Nor  Is  there  any  evidence  to  support  the 
finding  that  this  appropriation  and  diver- 
sion was  made  continuously,  uninterrupt- 
edly, or  adversely  to  the  defendants  or 
their  grantors.  On  the  contrary,  the  evi- 
dence without  conflict  shows  tbat  during 
most  of  the  years  since  1875,  during  the 
stage  of  low  water  lu  the  river,  there  were 
periods  of  several  weeks  at  a  time  when 
there  was  no  water  in  plaintiff's  ditch, 
and  it  is  not  shown  that  tbls  did  not  oc- 
cur for  some  portion  of  tbe  time  during 
every  year.  The  only  years  In  which  It  is 
not  affirmatively  shown  that  the  ditch 
was  dry  a  part  of  the  year  are  tbe  two 
last  ones,  daring  which  time  it  is  stiown 
tbat  plaintiff  succeeded  in  getting  water 
for  a  longer  period  than  usual  by  enter- 
ing upon  the  lands  of  defendants  and 
turning  the  watera  of  the  north  channel 
ot  Cole  slough  down  the  south  channel, 
and  tlience  through  Dutcli  John  cut  Into 
the  river;  but  even  then  It  Is  not  afflrma- 
tlvely  shown  that  a  continuous  flow  of 
water  in  the  ditch  was  secured.  And  so 
tar  as  relates  to  water  that  was  taken 
from  the  river  by  first  diverting  it  from 
the  north  channel  ot  Cole  slough  and 
turning  it  into  the  river  through  the 
Houth  channel  and  Dutch  John  cut,  the 
finding  that  It  was  done  with  the  knowl- 
edge and  acquiescence  of  defendauts  and 
their  grantors  Is  in  direct  conflict  with  all 
the  evidence  upon  tbe  subject.  The  court 
then  finds  that  prior  to  1868  all  the  wa- 
ters ot  King's  river  flowed  down  tbe  old 
or  main  channel  of  the  river;  that  ever 
since  1868,  during  the  period  of  low  watur 
In  each  year,  all  the  waters  of  tbe  river 
have  flowed  down  Cole  slough ;  that  since 
1874  a  large  portion  of  the  waters  thereof 
have  flowed  down  the  sontheriy  branch 
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of  Cole  sloDsb  Into  Dutch  John  cot,  and 
thence  ^nto  the  river  above  the  head  of 
plalntlll'8  ditch,  and  that  ever  elnce  1875 
plDfntlfl  has  obtained  Its  Buppl7  of  water 
through  suld  channel  of  Cole  slough  and 
Dutch  John  cut,  and  for  more  than  five 
yeara  after  the  spring  of  1876  plaintiff  ap- 
propriated and  diverted  into  ea)d  ditch 
through  said  channel  of  Cole  slough  and 
Dutch  John  cnt.durlngthe  low-water  sea- 
son, the  said  quantity  of  water  claimed 
by  plaintiff,  peaceably,  openly,  notorious- 
ly, eontlnuonsly,  unlnterraptedly,  and  ad- 
versely to  the  defendants  and  the  whole 
world,  under  a  claim  of  rigbt,  and  with 
the  knowledge  and  acquiescence  of  the  de- 
fendants and  their  grantors,  and,  except 
when  prevented  by  the  defendants,  as 
hereinafter  found,  the  plaintiff,  ever  since 
tbe  spring  of  the  year  1875,  dnring  the 
low-water  season,  has  appropriated  and 
diverted  from  said  King's  river,  throngh 
said  channels  of  Cole  slough  and  Dutch 
John  cat,  Into  its  said  ditch.  Its  said 
qnantltr  of  water,  which  has  been  used 
for  Irrigation.  This  finding  Is  unsupport- 
ed by  the  evidence  in  this:  The  evidence 
given  on  tbe  part  of  plaintiff  shows,  with- 
out any  substantial  conflict,  that  since 
1877  plalntlfTa  ditch  baa  drawn  no  water 
from  King's  river  during  the  period  of 
low  water  (which  the  court  has  found  In 
another  place  to  be  from  about  the  middle 
of  Angust  until  the  rainy  season  sets  In, 
In  the  month  of  December  In  each  year;) 
but  by  annual  or  biennial  Incursion  made 
without  right  npon  the  lands  of  defend- 
ants, and  the  making  of  dams  across  the 
north  channel  of  Cole  slough,  and  scrap- 
ing out  the  south  channel  and  the  channel 
of  Dutch  John  cut,  the  plaintiff  has  suc- 
ceeded, since  1877,  In  getting  watar  a  little 
later  in  the  summer,  and  a  little  earlier  In 
the  following  winter  or  spring,  than  It 
did  get  It  In  18^  and  1876,  or  would  have 
gotten  It  It  such  Incursions  had  not  been 
made  and  such  work  had  not  been  done. 
Even  by  these  methods,  however,  which 
were  entirely  unauthorized  and  without 
rl^ht,  but  which  for  some  9  or  10  years 
were  not  successfnlly  carried  to  an  extent 
which  Interfered  with  the  supply  of  de- 
fendants, there  were  some  four  months  in 
each  year  during  which,  according  to  the 
uncontradicted  testimony  of  directors  of 
plaintiff,  no  water  flowed  through  the 
ditch  of  plaintiff.  And  tbe  proof  Is  un- 
contradicted that  these  Incurslone  were 
made  and  these  trespasses  committed 
wlthont  the  knowledge  or  acquiescence  of 
defendants,  except  on  the  occasion,  dur- 
ing a  season  of  extreme  low  waternnusu- 
ally  early,  when  a  conference  was  had, 
and  defendants  consented  that  plaintiff 
mlKlit  construct  a  certain  kind  of  dam  In 
the  north  channel,  upon  certain  prescribed 
conditions,  which  would  still  leave  a  snp- 
ply  for  defendants;  but  ft  Is  shown  that 
the  condition  was  not  complied  with,  and 
the  dam  then  constructed  by  plaintiff  was 
immediately  torn  out  by  Its  own  men,  at 
the  command  of  defendants,  and  no  dam 
was  ever  afterwards  constructed  on  the 
north  channel,  nor  any  work  done  on 
the  sonth  channel,  with  the  consent  oi  de- 
fendants. 

The  court  also  finds  that  Dnteta  John 


cut  is  now,  and  has  been  since  1875.  a  nat* 
ural  water-conrae,  through  which  the  wa- 
ters of  Kinpc'a  rlvor  and  Cole  slough  have 
at  all  times  flowed  into  plaintiff's  ditch, 
as  her^nbefore  found.  The  evidence  Is  in> 
sufficient  to  support  this  finding.  Dutch 
John  cut  was  a  small,  artificial  cut,  made 
as  hereinbefore  stated.  In  1877,  and  an- 
nually thereafter,  according  to  the  un- 
contradicted testimony  of  plaintiff's  own 
witnesses,  plaintiff  entered  npon  and  on- 
larged  It,  and  cut  It  deeper,  for  tbe  pur- 
pose of  turning  the  watera  of  Cole  slongh 
through  It  at  a  low»  stage  of  water  than 
It  otherwise  would  have  flowed  tbroogh. 
The  dam  bnllt  In  1871,  to  tarn  the  waten 
In  the  north  channel,  (referred  to  in  our 
general  statement  of  the  facts,)  was  swept 
away  by  tbe  first  succeeding  freshet,  and 
before  the  organiiatlon  of  plaintiff,  and 
at  the  time  of  plaintiff's  appropriation 
there  was  no  unnatural  Interruption  to 
the  fiow  down  either  channel.  The  coart 
finds  that  on  the  10th  day  of  January, 
1887.  the  defendants,  against  the  will  and 
without  the  consent  of  plaintiff,  construct- 
ed a  dam  In  and  across  the  head  of  the 
southerly  branch  of  Cole  slough,  and  by 
means  thereof  turned  away  the  waters 
which  had  been  accnstomed  to  flowfrom 
King's  river  through  the  said  Cole  slough, 
and  through  the  said  soutberly  branch 
and  Dutch  John  cat  back  into  King's 
river  above  the  head  of  plaintiff's  ditch, 
and  throngh  plaintiff's  said  ditch,  and 
that  theeffect  thereof  wastodeprive plain- 
tiff's ditch  of  such  water  at  the  season 
the  year  when  all  the  waters  of  King's 
river  flow  down  said  Cole  slongh,  and 
have  thence  hitherto  diverted  and  turned 
away  from  plaintiff  the  said  waters; 
and  also  that  neither  the  defendants  nor 
their  predecessors  have  ever  kept  or  main- 
tained any  dam  across  the  said  south 
channel  of  said  slough,  except  as  hertinbe- 
fore  stated.  There  is  some  evidence  to 
support  these  findings,  but  the  flndiuf^  do 
not  state  the  whole  truth,  as  shown  by 
the  evidence  npon  which  tbey  are  baaed. 
The  evidence  shows  that  the  plaintiff, 
with  one  or  two  exceptions,  made  annual 
Incursions,  from  1877  to  1887,  npon  the 
premises  of  defendants,  and  changed  the 
natnral  condition  of  both  channels  of  Cole 
slough,  near  the  upper  junction  thereof,  by 
scraping  the  sand  and  earth  ont  of  the 
south  channel  and  placing  It  In  the  north 
channel.  As  soon  as  the  supply  of  water 
In  the  north  channel  ran  low  by  reason 
thereof,  and  the  attention  of  defendants 
was  thus  attracted  to  the  fact, they  would 
go  up  to  the  Junction,  and,  finding  what 
had  been  done,  would  move  the  sand  back 
again  out  of  tbe  north  cbannel  Into  the 
south  one,  and  thus  restore  tbe  channels 
practically  to  their  natural  condition. 
Sometimes  the  sand  would  thus  be  moved 
back  and  forth  twice  In  the  same  year. 
And  this  kind  of  scrambling  effort  to 
change  the  course  of  the  water  at  its  low- 
est stages  on  the  one  side,  and  to  preserve 
It  on  the  other,  was  kept  up  until  1887.  In 
that  year  the  plaintiff  again  repeated  the 
process  of  scraping  out  tbe  sonth  channel, 
and  built  a  brush  and  earth  dam  across 
the  north  channel,  and.  this  fact  becom- 
ing known  to  defendants,  tboy  ntoved  tbe 
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whole  thing  over  Into  the  south  chaanel, 
and  thereafter  did  maintain  a  dam  acruBs 
the  south  chanael  to  a  sufficient  extent  to 
prevent  water  flowing  down  said  south 
chanuel  at  all  stages  of  water  wUen  It 
would  not  haveflowed  down  tbereil  both 
cliaonels  had  been  left  In  their  natural  con- 
dition, or  as  the  elements  would  have  left 
them  If  undisturbed.  And  it  Is  for  this  act 
that  the  preseat  action  Is  brought,  or,  la 
other  words,  to  enjoin  thedefendantB  from 
pi*otecttng  themselves  against  the  treE^ 
passes  and  wrongs  of  the  pialntlll.  Notb* 
lug  in  plalatid's  notice  or  act  of  appro- 
priation authorized  It  to  go,  or  Justified  it 
In  going,  upon  the  landu  of  defeudants, 
and  interfering  with  or  altering  the  water- 
ways situate  thereon,  for  tbe  purpose  of 
increasing  the  flow  of  King's  river  at  tbe 
bead  of  their  dltcb.or  of  extending  or  pro- 
longing the  period  thereof;  and  the  evi- 
dence fails  to  show  that  tlie  defendants, 
after  the  appropriation  by  plaintiff,  In- 
terfered with  or  altered  the  cbanuels,  even 
upon  their  own  land,  so  as  to  diminish 
that  flow  or  shorten  the  period  thereof ; 
or  that  they  Interfered  with  aald  channels 
nt  all.  except  to  restore  them,  fmrn  time 
to  time,  asnoar  as  practicable,  to  the  con- 
dition that  they  would  have  been  In  hud 
It  not  been  for  the  changes  wrongfully 
made  therein  by  the  plaintiff.  It  is  also 
apparent  from  the  evidence  that  tbe  plain- 
tifT  kncyr  when  It  made  Its  appropriation 
what  to  expect  as  to  quantity  and  con- 
tinuance of  flow;  that  the  appropriation 
was  made,  and  the  ditch  constructed,  with 
reference  to  the  use  of.  and  with  the  Intent 
to  nse,  the  water  only  at  tbe  periods  of 
blgh  aud  medium  flow,  with  uu  expecta- 
tion of  using  it  at  periods  of  low  water. 
Tbe  ditch  itself  was  constructed  purposely 
and  Intentionally  so  as  to  let  a  stream 
some  150  feet  wide  and  14  inches  deep  run 
past  the  head  of  the  ditch  before  any 
could  be  taken  out,  and  this  with  a  full 
knowledge  that  the  channel  of  tbe  river 
carried  no  water  during  the  low  stages, 
Hnd  that  at  extremely  low  water  none  ran 
in  the  south  channel  of  Cole  slough.  The 
evidence  tends  to  show  that  since  then 
sacb  changes  have  been  made  or  have  oc- 
curred in  the  bed  of  the  river  at  that 
point  as  to  enable  the  plaintiff  to  take  the 
water  so  long  at)  any  comes  to  tlie  bead 
of  the  ditch ;  bu  t  this  was  not  the  original 
intention.  No  doubt,  so  far  as  any  claim 
of  these  defendants  is  ctmcemed.the  plain- 
tiff is  entitled  to  take  water  from  the  bed 
of  the  river,  at  the  head  of  Its  ditch,  to 
the  fall  extent  of  Its  appropriation,  when- 
ever the  water  comes  there,  from  what- 
ever source  it  may  come,  and  reach  the 
river-bed  at  that  point;  but  this  gives  the 
plaintiff  no  right  to  enter  upon  private 
property,  and  tap  other  streams,  for  tbe 
purpose  of  securing  water  for  Its  ditch,  or 
of  augmenting  the  flow  of  the  river  at  the 
head  thereof.  And  It  Is  annecessary  for  aa 
in  this  case  to  discuss  the  measure  of  de- 
fendants' rights  in  the  waters  which  nat- 
urally flow  over  and  across  their  own 
funds.  To  those  waters,  while  on  the 
lands  of  defendants,  the  plaintiff  Is  a  stran- 
ger. It  Is  only  when  the  defendants  pre- 
vent the  water  from  running  back  into 
tbe  river  at  or  above  the  head  of  plain- 
Cai.Bep.  2S-M  P  ^10 
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tiff's  ditch,  by  an  interference  with  the 
course  of  nature,— not  simply  by  Inter* 
rnptdng  or  stopping  the  trespasses  of 
plain tlfl,— that  tbe  plaintiff  can  com- 
plain; end  the  evidence  does  not  Justify 
the  conclusion  that  there  has  been  any 
such  interference.  The  incursions  of  plain- 
tiff upon  defendants'  laud,  for  tbe  purpose 
of  obstructing  the  flow  of  water  in  the 
north  channel  and  Increasing  the  flow  in 
tbe  sooth  channel  of  Cole  sloughi  were 
never  assented  to  by  defendants,  but  as 
often  as  discovered  the  work  of  plaintiff 
in  that  behalf  was  undone  by  defendants. 
However  long,  therefore,  those  incursions 
mnyhuvecuuttnued.orho  wever  f  requen  tly 
they  may  have  been  repeated,  they  did  not 
secure  to  plaintiff  any  prescriptive  right 
in  the  water  secured  thereby.  Hanson  v. 
McCne,  42  Cal.  810;  Ditcb  Co.  r.  Crane,  80 
Cal.  181,  22  Pac.  Sep.  76. 

'J.  The  next  point  made  by  appellants 
is  that  the  plaintiff  Is  estopped,  by  matter 
of  record,  from  claiming  or  diverting  any 
of  the  waters  of  Cole  slough,  or  interfering 
with  the  free  flow  thereof.  This  point, 
we  think,  is  well  taken.  It  appears  that 
inl8»5  the  plaintiff,  evidently  dlssatlsfled 
with  the  result  of  Its  efforts  to  augment 
Its  supply  by  diverting  the  water  from  tbe 
north  to  the  south  channel,  went  up  to 
the  head  of  Cole  slough,  and  scraped  out 
and  deepened  tbe  bed  of  the  river,  and  con- 
structed a  dam  so  as  to  divert  the  flow  of 
the  water  from  the  head  of  Cole  slough. 
Thereupon  these  defendants  commenced 
an  action  against  the  plaintiff,  fliing  a 
complaint  in  which  they  set  up  the  fact  of 
their  ownership  and  possession  of  the 
rancboLagnnadeTache;  that  Coleslough 
ran  for  its  entire  length  over  and  across 
said  rancbo ;  of  their  use  of  the  waters  of 
Cole  slough  for  their  cattle,  and  their  ap- 
propriation and  diversion  thereof  by 
means  of  ditches  at  the  lower  end  thereof 
for  the  Irrigation  of  their  lands  as  herein- 
before set  forth ;  of  tbeactlonof  defendant 
therein  (tbis  plaintiff)  In  deepening  the 
channel  of  tbe  river  and  obstructing  the 
flow  of  tbe  water  down  the  chaimel  of 
Cole  slough,  and  to  and  through  tbe  head- 
gate  and  canal  ut  plaintiffs,  (these  defend- 
ants.) and  prayed  an  injunction  forever 
restraining  the  defendant  (this  plaintiff) 
from  entering  upon  the  channel  of  King's 
river,  or  the  channel  of  Cole  slough,  and 
from  in  any  manner  interfering  with  the 
channel  of  said  river  or  of  said  Coleslough, 
or  from  In  any  manner  interfering  with 
the  flow  of  water  from  the  channel  of  said 
river  into  and  through  the  channel  of  said 
Cole  slongh.  In  this  action  such  proceed- 
ings were  subsequently  had  as  that  ou 
May  3,  1886,  Judgment  was  duly  given  and 
made  forever  enjoining  aud  restraining  the 
defendant  (this  plaintiff)  "from  digging 
out,  enlarging,  or  lowering  the  channel  of 
King's  river  at  and  immediately  below 
the  head  of  Cole  slough,  and  from  erecting 
or  maintaining  any  dam  or  other  obstruc- 
tion In  or  across  the  channel  of  said  Cole 
slnugh  at  or  near  its  head;  and  from  do- 
ing any  act  or  thing  which  shall  interfere 
with  or  in  any  manner  prevent  the  free 
flow  of  water  Into  or  down  the  channel  of 
said  Cole  slough.'*  This  Judgment  has  be- 
come final.  Respondent  Insists  that  this 
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Jadgment  doee  not  worfc  an  estoppel  In 
this  case,  (or  tlie  reason,  as  it  claims,  that 
the  trespaases  then  complained  of  and  ea- 

iotnei  were  those,  and  tbose  only,  at  the 
lead  of  Cole  slouKh.  We  do  not  so  read 
either  the  complaint  or  the  Judgment  In 
what  case.  The  locus  in  quo  wua  a  mere 
'ncident  of  the  caune  of  action  or  the  relief 
souffht.  The  subs  tan  tiro  wron^  com- 
plained or  was  the  prevent! on  of  the  water 
from  flowing  Into  and  down  the  chnunel  of 
Cole  slouch,  and  Into  the  bead  oi  the  ditch 
of  plaintiffs  In  that  case.  The  Judgment 
restrained  not  only  the  acts  at  the  place 
compluined  of,  but  any  act  which  would 
have  the  effect  of  preventfnff  the  water 
from  fluwlDK  into  or  down  the  channel  of 
said  Coin  eloush.  The  Injanctlon,  there- 
fore, ran.  not  alone  as  to  the  head,  but  as 
to  the  entire  lenicth,  ol  Cole  Blough.  and  in 
doinfc  BO  it  did  not  exceed  the  relief  war- 
ranted by  the  allegations  and  the  prayer 
uf  the  complaint.  Tlie  effect  of  the  Judg- 
ment in  the  present  case  Is  to  restrain  and 
enjoin  these  defendants  (the  plalutiffa  in 
thetormer  case)  trum  Interfering  with  such 
treHpaasesof  theplalntlK  herein  (defendant 
in  the  former  case)  as  are  committed  In 
violation  of  the  former  Injunction,  and  are 
Intendf^d  to  and  dn  defeat  Its  purpose.  In 
other  wordH,  the  effect  of  this  Judgment  Is 
to  enable  the  plaintiff  to  deprive  the  de- 
fendants u(  the  fruits  of  the  former  judg- 
ment, rendered  In  their  favor,  and  Htlll  re- 
maining In  Full  force.  The  right  to  have 
the  water  flow,  according  tu  the  course  of 
nature,  through  tlie  channels  of  Cule 
Hlouch,  from  end  to  end,  not  only  might 
have  hoen,  but,  as  we  read  It,  was,  within 
the  purview  of  that  former  action,  both  in 
respect  to  matters  of  claim  nnd  defense, 
and  was  there  adjudicated  and  determined. 
That  determination  is  reaJudlcatHaabo 
tween  these  parties.  Cubnm  v.  Ooodall, 
72 Cal. 5(1(1.14  Pac.Rep.iaO;  Freem.  Jud^ni. 
3  249,  and  cases  cited.  Finding,  as  we  do, 
that  the  question  of  this  right  was  in- 
volved nnd  passed  upon  In  the  former  case 
between  the  same  parties,  the  authorities 
cited  by  respondent  are  not  in  point. 

S.  Appellants  assign  as  errors  of  law  the 
rulings  of  the  court  In  overruling  defend- 
ants'objections  to  nine  different  questions 
propouDded  to  witnesses  by  plaintiff.  We 
ilo  not  deem  It  necessary  to  talie  these 
questions  up  In  detail.  The  evidence  elic- 
ited by  the  responses  to  them  was  Incom- 
petent to  prove  any  fact  In  Issue,  or  to 
show  that  plaintiff  hud  acquired  a  pre- 
scriptive right  to  enter  upon  the  lands  of 
defendants,  or  upon  any  of  the  channels  of 
Cole  slough,  for  the  purpose  of  Interfering 
with  the  free  and  natural  flow  of  the 
waters  through  tlie  same,  and  Its  admis- 
sion was  therefore  erroneous.  The  fact 
thatplalntlff  committed  annual  trespasses 
upon  the  rancho,  or  upon  the  channels  of 
Cole  slough,  gave  It  no  prescriptive  right 
to  continue  such  trespasses.  The  mere 
use  of  the  water  during  seasons  of  abun- 
dance, when  it  naturally  flowed  down  the 
south  channel  of  Cote  slough  and  Dutch 
John  cut,  without  objection  on  the  part 
of  defendants,  gave  to  plaintiff  no  pre- 
Mriptive  right  to  change  the  coarse  of  the 
flow  in  seasons  of  scarcity  (or  the  pur- 
poae  of  cuutinulng  Its  aappljr.  Anabtim 
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The  court  also  erred  In  sustaining  an 

objection  to  the  question  pu*-  by  the  de- 
fendants, upon  cross-examination,  to  the 
witness  Ayers.  The  question  was:  '*As  a 
dli'ector  of  the  company,  you  understood 
and  learned  by  your  agents  thatthedlver- 
slon  of  water  had  been  Interrupted,  didn't 
yon  ?  "  Plaintiff  had  sough  t  to  prove  by  the 
witness,  on  his  direct  examination,  that  it 
(plaintiff)  had  used  the  water  through  the 
south  channel  of  Cole  slough  and  Dutch 
John  cut  without  Interruption.  The  ques- 
tion was  Dertlnent,  and  clearly  within  the 
line  of  cross-examination,  and,  if  answered 
in  the  affirmative,  would  have  charged  the 
plaintiff  with  IcnuwleUge  of  such  interrupt 
tlouj  which  was  the  purpose  of  the  guea- 
tlon. 

Respondent  makes  a  separate  point,  as 
follows;  "Plaintiff  has  acquired  theright, 
by  adversuenjoyraent  and  use  for  the  period 
of  Ave  years,  to  divert  one  hundred  cubic 
feet  ofwaterpersecond  from  King's  river. " 
The  contest  in  this  case  Is  not  so  much  as 
to  the  quantity  which  plainUft  has  the 
right  to  divert  from  King's  river  asttts 
to  the  question  of  plaintiff's  right  to  aug- 
ment the  quantity  In  King's  river  by  di- 
verting from  Cole  slough  at  a  time  when 
the  water  Is  so  low  that  It  would  not  nat- 
urally flow  into  King's  river  therefrom. 
For  this  reason  It  is  not  necessary  tor  as 
to  say  more  than  we  have  already  done 
on  the  question  of  quantity.  The  quota- 
tions which  counsel  malies  from  the  testi- 
mony of  his  witnesses  sustain  us  In  what 
we  have  said  on  that  subject,  and  tliey  do 
not  sustain  the  plaintiff  in  Its  claim  of 
right  to  augment  the  flow  In  King's  river 
by  an  unnatural  diversion  of  the  waters 
of  Cole  slough.  Holding,  as  we  do,  that 
the  evidence  falls  to  show  that  the  defend- 
ants have  obstructed  or  diverted,  or  in- 
tend to  obstruct,  divert. or  turn  aside,  the 
waters  which  In  their  natural  flow  would 
flow  through  Cole  slough  into  King's 
river  at  or  above  the  head  of  plaintiff's 
ditch,  or  have  done,  or  intend  to  do.  any* 
thing  more  than  to  prevent  such  natural 
flow  being  changed  or  diverted  by  the  act 
of  plaintiff.and  tliatplalntlH  has  been  and 
is  estopped  from  changing,  or  claiming 
the  right  tochange,  the  natural  flow  there- 
of. It  follows  that  the  Judgment  and  order 
appealed  from  mnst  be  reversed.  So  or* 
dered. 

McFarland,  SHABPaTBra,  and  Tbobn- 

TON,  JJ.,  concur. 

Patbrson,  J.  I  1  (near  on  the  second 
ground  discussed  by  Mr.  Justice  Fox,  vli., 
that  the  record  In  Hellbron  v.  The  Last 
Chance  Water-Ditch  Co.  established  an  es- 
toppel in  favor  of  the  detcudanta  and 
against  the  plaintiff  herein. 

WouKS,  J.  1  concur  In  the  Judgment. 

Behearing  deoled. 

  <W  OU.  m 

In  n  ViNicH.    (No.  20,743.) 

(Supreme  Court  of  CaHfomta.    Sept.  19,  ISBOi) 

AsBXST— Ih  Civu.  Aotiok  ih  Jumca'a  Coobt— 
Atfidatit. 

L  Under  Code  CivU  Froo.  CaL  U  861,  BOfl^ 
whioh  permtt  theamst.o(  daftadut  In  an  aotloe 
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on  ooatraoL  express  or  Implied,  brought  before 
«  JoBtloe  of  the  peace,  when  plaintiff  malces  an 
afluartt  that  defendant  is  about  to  depart  from 
the  statewlth  Intent  to  defraad  OTeditora,or  tbat 
ha  hM  been  guilty  of  fraud  In  contraoUng;  the 
debt,  ur  that  he  has  removed  or  disposed  <»  hia 
propertr  with.  Intent  to  deCraud  oredttors,  an 
affldaTit  for  arrest,  whieh  shorn  that  an  action 
has  been  b^n  for  the  recovery  of  an  ''alleged" 
indebtedness  owing  by  defendant,  bat  which  con- 
tains no  averment  that  such  indebtedness  or  oanse 
of  action  exists.  Is  fatally  defective^ 

a.  The  affidavit  sbould  also  set  forth  the  facts 
oonatituting  the  fraud  on  defendant's  port,  and 
alleffations  oA  **in2ormaiion  and  belief"  an  not 
•oiameni  In  an  action  in  Justice's  court 

In  cbambere.   On  habeas  corpus. 
B,  8.  PUsbury  and  L.  F.  Smith,  tor  pis 
tltioner.  J.  Edwards  M&rkSy  oppoeed. 

Fox,  J.  The  prisoner  IflreHtrained  of  his 
liberty  on  au  order  of  arrest  Issued  in  a 
civil  action  by  a  Justice  of  the  peace  In 
Santa  Vtmm  county.  It  la  conceded  that 
the  action  Is  (or  tbe  recovery  ut  moneys 
claimed  to  be  due  upon  open  account  for 
snppllps  furnished  to  defendant  while  en- 
Kased  In  the  restaurant  buslneHS  In  Santa 
Cms.  The  constitution  provides:  "No 
person  sliall  be  imprisoned  for  debt  In  any 
civil  action  on  mesne  or  Bnal  process,  un- 
less Incases  of  fraud."  Article  1.  9  15.  The 
only  provisions  of  tbe  statute  pertaining 
to  arrest  in  civil  actions  in  Justice's  conrt, 
or  applicable  in  such  cases,  are  those  found 
in  sections  861  to  865  of  the  Code  of  Civil 
Procedure.  Under  these,  before  on  order 
of  arrest  can  be  made  by  tbe  Justice  in  an 
action  lor  the  recovery  of  debt,  it  must  be 
proved  to  the  satlsfacUon  of  the  Justice 
tbattherels  acauee  of  action  arising  upon 
contract,  express  or  implied;  and  ellher 
that  the  defendant  Is  about  to  depart 
from  tbe  state  with  Intenttodefraud  cred- 
itors, or  that  he  bos  been  guilty  of  fraud 
la  contracting  the  debt  or  loeurrlng  tbe 
oblieration,  or  that  he  has  removed,  con- 
cealed,  or  dlf.posefl  of  his  property,  or  Is 
about  to  do  so,  with  intent  to  defraud  his 
creditors.  This  proof  may  be  made  by  the 
affidavit  of  himself  or  some  other  person. 
That  It  be  made  Is  Jurlndlctlonal,  and 
without  It  there  Is  no  Jurisdiction  to  Issue 
such  an  order.  The  affidavit  In  this  case 
shows  that  an  action  has  been  began  tor 
the  reeovn-y  of  an  ''alleged^  indebtedness, 
bnt  there  Is  no  averment  In  the  affidavit 
that  sncb  lndebt<>duess  or  any  cause  of  ac- 
tion exists.  This  defect  Is  fundamental, 
and,  whatever  else  may  be  averred,  it 
leaves  the  conrt  without  Jurisdiction  to 
make  the  order  of  arrest. 

The  affidavit  Is  also  defective  la  several 
other  important  particulars.  It  alleges 
fraud,  bnt  tails  to  state  the  facts  consti- 
tuting the  trend ;  also  removal  and  con- 
cealment of  defendant's  money,  and  a  pre- 
tended sale  of  the  balance  ot  bis  property. 
These  allegations  are  upon  information 
and  belief,— a  form  of  averment  which  does 
not  constitute  proof,  and  Is  not  author- 
ised by  law  in  this  class  of  proceedings  In 
Justices'  conrts.  In  the  superior  court 
some  of  the  facts  may  be  alleged  on  Inform 
matlon  and  belief,  the  party  being  required 
to  state  the  source  and  character  of  his  In- 
formation, and  that  he  believes  It  to  be 
tme.  The  Judge  of  thesuperior  court  may 
them  Judge  oi  and  deterulne  ttae  sufflden- 
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cy  ot  the  ground  of  belief.  Bnt  the  leglS' 
lature  has  deemed  personal  liberty  too  sa- 
cred to  ailowaparty  to  go  Intoan  Inferior 
court  and  get  an  order  of  arrest  on  any- 
thing less  than  proof,  and  '^information 
and  bell^"  is  not  proof.  Besides,  a  "  pre- 
tended Bale**l8  no  sale,  and  does  nut  prove 
that  a  party  has  sold  his  property  with 
Intent  to  defraud  his  creditors  or  other- 
wise. There  Is  an  averment  that  the  d^ 
fendant  is  about  to  depart  from  the  state, 
with  Intent  to  defraud  bis  creditors,  but 
this  also  Is  made  upon  Information  and 
belief.  I  have  pointed  out  these  defects 
that  they  may  be  avoided  in  like  cases, 
but  the  fundamental  one  is  the  want  ot 
any  showing  that  there  Is  a  cause  ot  ac- 
tion. For  this,  1/  for  no  other,  the  pris- 
oner must  be  discharged.  So  ordered. 

— — —  (88  Cal.  <M> 

Chadbourkk  «t  al.  t.  Stocktor  Satihcw 

4b  Loam  Soc.  (No.  18,»I7.) 
{StnyrMM  Court  ^CaOfornla.  ABm88,ia0t) 

Spsoma  PsBimuuvci— SuHioisKor  or  Cok- 

pi:.i«iT. 

1.  A  complaint  for  specific  performanoe, 
which  allies  that  defendant  executed  a  oootraot 
wherein  It  offered  to  convey  lands  at  a  certain 
price,  and  to  keep  the  ofcear  open  for  two  years, 
provided  plaintiff  would  Insure  the  property  for 
defendant's  benefit,  Is  insufflolent,  when  it  fails 
to  allege  that  plaintiff  did  insure  the  {n'operty. 

8,  Where  the  contract  provided  that  Its  offer 
sbould  be  kept  open  for  two  years,  provided  a 
certain  yeariv  rental  shoald  be  paid  as  specified 
In  a  certain  lease,  the  complaint,  drawn  nearly 
a  year  after  such  rental  is  due.  which  falls  to 
allege  payment  thereof,  is  iasniaclent 

Commissioners'  decision.  In  bank.  Ap- 
peal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd.  Judge. 

James  H.  Badd  and  Baldwin  &  Camp- 
beli,  for  appellant.  Joshua  B,  Webster 
and  L.  W.  Elliott^  tor  respondents. 

FmoBRALn,  C  Appeal  from  a  Judg- 
ment of  the  superior  court  of  San  Joaquin 
county,  and  from  an  order  refusing  a  new 
trial.  This  In  an  action  to  compel  the  spe- 
cific periormance  of  an  alleged  contract  in 
writing  for  tbe  conveyance  of  land.  The 
so-called  "contract, "  which  Is  annexed  to 
the  complaint  aa  an  exhibit.  Is  made  a 
part  thereof,  and  is  in  the  words  and  fig- 
nr«B  following,  to-wlt:  "The  Stockton 
Savings  and  Loan  Society,  a  corporation, 
does  hereby  offer  to  sell  to  Wm.  Hart,  or 
hia  asstgns,  all  that  certain  piece  or  parcel 
of  land  situate  and  being  in  the  county  of 
San  Joaquin,  state  of  California,  and 
known  as  the  north  half  of  section  thirty- 
two,  (32,)  township  four  (4)  north,  range 
six  (6)  east.  Mount  Diablo  meridian,  for 
tbe  sum  of  sixteen  thousand  six  hundred 
and  eighty-eight  (916,688)  dollars  In  gold 
coin  of  the  United  States  of  America,  said 
sale  to  be  made  subject  to  the  foregoing 
lease.  The  Stockton  Savings  and  Loan 
Society  agrees  to  account  for  all  rents  re- 
ceived by  virtue  ot  the  foregoing  lease  ot 
said  premises  after  this  date,  and  prior  to 
August  16. 1880,  provided  this  ofTur  is  ac- 
cepted upon  said  terms.  The  Stockton 
Savings  and  Loau  Society  agrees  to  keep 
this  offer  open  until  August  16.  18^9: 
provided,  however,  that  tbe  rental  tor  the 
first  year,  ending  August  !«,  1888.  shall  ba 
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paid  aa  apeclfled  in  foregoing  lease,  and,  U 
not  then  accepted,  this  offer  aball  be  with- 
drawn and  considered  aa  ot  no  effect. 
Time  iB  of  the  essence  of  this  af^reement; 
and  the  said  William  Hart,  In  consldera-. 
tloa  ot  the  above  oHer  to  sell,  agrees  to^ 
keep  the  buildings  on  said  land  Insured  for 
at  least  six  hundred  dollars,  and  wlU  aa- 
flign  to  Bald  Stockton  8avlnj^  cuid  Loan 
Society  the  policies  of  said  Insnrance. 
Dated  Aagust  17,  1887."  Defendant  de- 
murred to  tbecomplalut,  upon  the  ground, 
among  others,  "that  It  does  not  state 
facts  sufHclent  to  constitute  a  cause  of  ac- 
tion." The  demurrer  was  overruled  by 
the  court  below,  and,  upon  the  case  being 
tried.  Judgment  was  rendered  tn  faror  ol 
plaintiffs,  from  which  Judgment  and  the  or- 
der refusing  a  newtrlal  defendant  appeals. 

The  demurrer  should  have  been  aus- 
talned:  First.  Because  the  complaint 
does  not  show  that  Hart,  or  any  one 
clalmfiig  under  him,  ever  did  anything  lu 
purauance  of  said  Instrnmant,  which  was 
but  a  mere  proposal  to  sell,  and  of  which 
time  was  expressly  made  the  essence,  ex- 
cept the  teuder  of  payment,  demand  for 
deed,  and  offer  to  perform  by  plaintiffs  on 
the  16tb  day  of  August,  1889,  wblcb  was 
within  two  days  of  two  years  after  the 
late  of  the  execution  of  the  said  offer  to 
sell,  and  more  than  12  months  after  said 
Hart's  altcfced  Interest  tn  satd  property 
liad  been  sold  at  an  execution  sale  by  the 
sheriff  of  San  Joaquin  county.  Second. 
Because  we  deem  It  essential,  in  order  to 
entitle  plaintiffs  to  maintain  this  nctlon, 
that  the  complaint  should  allege  perform- 
ance, or  offer  to  perform,  or  excuse  non- 
performance, within  a  reasonable  time 
after  the  making  of  the  said  offer  to  sell. 
As  there  Is  no  allegutlon  tn  the  complaint 
showing  that  the  agreement  of  Hart  to 
keep  the  bnildings  insured  and  to  assign 
to  the  defendant  the  policies  of  insurance, 
as  provided  by  the  terms  ot  said  instru- 
ment, wblcb  was  the  only  consideration 
ol  the  offer  to  sell,  was  ever  performed  or 
ezcnsed,  we  advise  that  the  Jodgment  and 
order  be  reversed,  with  directions  to  the 
court  below  to  sustain  the  demurrer. 

We  concur:   Bblcuur,  C;  VANOLiBr,  C. 

Pbb  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed,  with  directions  to  the 
court  below  to  sustain  the  demurrer. 

(88  0«I.  xz[)   

Pbopus  t.  Abeun.   (No.  20,446.)1 
(Supreme  Cowt  of  Cal\f<3mia.    April  37,  1891.) 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
ID.  J.  TooBEY,  Judge. 

Feb  Curiam.  The  transcriptinthlscase 
was  filed  on  June  16. 188S,  and,  no  briefs 
having  been  filetl  on  either  side,  It  was  or^ 
dered  submitted  for  declHion  on  February 
12,  1891.  It  la  ordered  that  the  Judg- 
ment and  order  appealed  from  beafflrmed. 

(88  Cal.  824)   

Ex  parte  Soto.  (No.  30,838.) 
(Supreme  Court  of  CallfoTTOa.  April  Si,  IML) 
Fun  AND  iHPBUomuMT^KiooBDBB's  Consi. 
1.  A  recorder's  court  Is  a  polloe  oonrt,  with- 
in Pen.  Code  Cal.  1 1446,  p«vullng  that  u  Jns- 

■Behearlag  gxaatsd. 


tioes'  and  polloe  ooarts  "a  Judgment  titat  fhs  de- 
fendant pay  a  flue  may  also  direct  that  he  be  im- 
prisoned until  the  fine  be  satisfled,  In  pxoportion 
ol  one  day's  impriKunient  for  every  dollar  of  the 
flne." 

3.  Under  said  section  the  oonrt  has  discre- 
tion to  direct  imprisonment  until  the  fine  be  sat- 
isfied at  the  rate  of  one  day  for  two  dollars  of  the 
fine.  Dm  Havbh,  Habbisoh,  and  Oabootts,  JJ., 
dissmiting. 

8.  Directing  Imprisonment  nntil  the  flue  be 
satisfied,  at  the  rate  of  one  day  for  two  dollars  of 
the  fine,  does  not  render  the  Judgment  void*  and 
thereftweanthwise  the  dlsobarne  of  the  prisoner 
on  hoibeat  oorptu.  Oabouttb,  J.,  diesentlng. 

HRbeaa  corpus. 

Wuterm&a  &  BrougbtoD,  for  petitions. 
W.  A.  Bell  and  Edwin  Meaerve,  lor  i»- 
apondent. 

Beatty,  C.  J.  The  petitioner  was  con- 
victed in  the  recorder's  court  of  the  city  of 
Pomona,  upon  a  charge  of  violating  a  city 
ordinance,  and  sentenced  to  pay  a  fine  of 
f  KiO,  and  in  default  of  such  payment  to  tw 
imprisoned  In  the  city  Jail  In  the  propor- 
tion of  one  day's  Imprisonment  fureacht2 
of  the  unpaid  portion  of  said  fine.  The 
punishment  prescribed  by  the  city  ordi- 
nance under  which  the  petitioner  wascon- 
Tlcted  is  a  fine  not  exceeding  $800.  or  im- 
prisonment not  exceeding  threemontha,  or 
both  such  fine  and  imprisonment;  and  it 
Is  claimed  that  a  Judgment  Imposlnga  fine 
only  cannot  be  enforced  by  Imprisonment, 
becaase  the  ordinance  does  not  authorUe 
Imprisonment  for  that  purpose.  But  it  is 
not  necessary  that  such  authority  should 
be  found  in  the  ordinance,  U  section  1446  ot 
the  Penal  Code  applies  to  cases  tried  in 
the  recorders*  courts  of  the  flfthclass.  By 
that  section  it  is  provided  tbnfa  Jadg- 
m  en  t  th  at  the  defendant  pay  a  fine  may  also 
direct  that  he  be  fmprlsoDed  nntil  the  fine 
be  satisfied,  In  proportion  of  one  day's 
Imprisonmentfor  every  dollar  of  theflne." 
It  is  contended,  however,  tbat  since  this 
provision  only  applies  to  proceedings  In 
Justices*  and  police  courts.  It  confers  no 
authority  upon  a  recorder*s  eonrt.  But  a 
recorder's  court  Is  none  the  less  a  police 
court  because  it  happens  to  hare  been 
called  by  another  name.  The  chararterol 
a  court  is  determined,  not  byltsname,  bnt 
by  the  nature  of  its  Jurisdiction  and  func- 
tions, in  which  respect  the  recorders* 
courts  of  cities  organized  under  the  gener- 
al municipal  corporations  act  cannot  be 
distinguished  from  other  police  courts. 

Another  ground  upon  which  petitioner 
Insists  that  his  imprisonment  Is  nnlawful 
Is  that  If  It  be  conceded  that  the  recorder's 
court  of  Pomona  is  a  police  court,  and 
therefore  autliorixed  by  section  1446  of  the 
Penal  Code  to  enforce  paymentof  afine  by 
the  alteruativeot  imprisonment,  this  JndjE- 
ment  Is  void  as  totheimprisonmentwhich 
is  prescribed,  because,  by  the  statute,  the 
imprisonment  must  be  at  the  rate  of  one 
day  for  every  dollar  ot  the  fine,  while  this 
Judgment  only  requires  him  to  be  impris< 
oned  at  the  rate  of  one  day  for  every  two 
dollars  of  the  fine.  In  supportot  this  con- 
tention he  cites  tlie  case  of  £x  parte  Ber- 
nert,  62  Cal.  624,  in  wblcb  It  was  held  tbat 
a  sentence  to  pay  a  fine  of  #20,  and  in  de- 
fault ol  payment  to  be  Imprisoned  10 
days,  was  void,  because  the  law  in  qnes- 
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Hon  praKribed  a  flne  of  not  less  than  f  100, 
and  allowed  Imprisonment  only  as  an  al- 
ternative for  non-payment  of  tbe  flne.  The 
reasoulDg  of  the  court  was  thnt  since 
there  could  be  no  Imprisonment  except  as 
an  alternative  of  non-payment  of  the  fine, 
and  since  tbe  flne  was  leHs  than  the  mlnl- 
mum  prescribed  by  tbe  statute,  tbe  Imprle- 
onment  was  necessarily  nnlawfnl.  upon 
the  same  reasoning  It  would  seem  to  fol- 
low that.  If  this  petitioner  bus  been  al- 
lowed to  discharge  taia  flne  by  a  shorter 
term  of  imprisonment  than  the  law  war- 
rants, he  cannot  be  Imprisoned  at  all. 
Bnt  we  think  there  Is  sufflcient  difference 
between  the  terms  of  the  law  applicable 
to  this  case  and  tboae  of  the  atatnte  con- 
strued In  Ex  parte  fiemert  to  enable  db  to 
escape  a  consequence  which,  upon  com- 
mon-sense views,  appears  so  absurd. 

Section  1446  of  the  Penal  Code  does  not 
imperatively  require  that  the  direction  for 
imprisonment  In  case  of  Doo-paymeot  of  a 
fine  shall  be  at  the  rate  or  in  tbe  propor- 
tion of  one  day  for  one  dollar.  It  is  In 
terms  permissive, — the  disc  ration  of  the 
maKistrute  is  absolute  whether  or  not  to 
impose  any  Imprisonment  whatever, — and 
it  can  lead  to  no  possible  harm  to  hold 
that  the  law  merely  prescribes  a  maxi- 
mum rate  of  imprisonment,  leaving  the 
magistrate  full  discretion  to  flx  any  rate 
within  that  maximum  tbat  seems  to  be 
Jnst.  It  Is  certainly  true,  as  argued  by 
petitioner  tbat,  I'  'this  discretion  exists, 
tbe  magistrate  may  allow  a  flne  to  be  dis- 
charged by  Imprisonment  at  tbe  rate  of 
flO  a  day  or  $100  a  da>.  But  this  does 
nut  seem  to  ns  to  amount  to  a  redactlo 
ad  abaurdum.  If  the  legislature  deemed 
It  wise  to  allow  a  police  Judge  in  bis  dis- 
cretion to  wholly  omit  tbe  alternative  of 
Imprisonment,  there  seems  to  be  no  rea- 
Hon  to  assume  an  unwillingness  to  grant 
him  the  smaller  discretionary  power  to 
vary  the  rate  at  which  the  flne  may  be 
discharged  by  that  means.  That  such 
power  has  been  conferred  on  the  superior 
court  by  the  npress  terms  of  section  1205 
<A  the  Penal  Code  is  conceded,  and  this 
proves  that  tbe  mera  fact  that  it  to  a  pow- 
er capable  of  abase  by  arbitrary  or  capri- 
cious exercise  is  no  proof  of  Its  non-exlHt- 
ence.  It  is  no  doubt  true  that  the  legisla- 
ture might  be  supposed  to  have  been 
willing  to  confide  more  to  the  discretion 
of  the  superior  court  than  to  interior  Judi- 
cial oflBcers,  and  It  may  be  argued  that 
tbe  difference  In  the  terms  of  the  two  sec- 
tions referred  to  is  proof  of  such  disposi- 
tion. But  it  is  dlfflcnlt  to  reconcile  this 
assumption  with  the  fact  above  stated, 
tbat  the  power  conferred  upon  police 
Judges  to  omit  the  alternative  of  Impris- 
onment alcogetber  Is  really  more  exten- 
sive and  absolute  than  the  power  sup- 
posed to  have  been  withheld.  Certnliify 
it  is  a  power  qirite  blB  capable  of  being 
abused  to  the  detriment  of  the  public,  and 
as  a  means  of  unjust  dlscrlmluaton  in  fa- 
vor of  individuals.  The  difference  in  the 
terms  of  two  sections  of  fte  Code  would. 
It  is  true,  ordinarily  require  a  dlRereuce  of 
construction,  but  the  subject  of  these  pro- 
visions  18  such  as  tti  demand  a  construc- 
tion which  will  give  them  a  harmonious, 
rather  than  a  discordant,  operation.  II 


there  te  no  reason  to  suppose  the  legisla- 
ture less  wflHng  to  confer  a  discretion  up- 
on police  courts  than  upon  the  superior 
court,  as  to  the  rate  of  Imprisonment  re- 
quired to  satisfy  a  fine,  there  is  still  less 
reason  for  supposing  an  intention  to 
subject  petty  offenders  to  a  harsher  and 
more  burdensome  rule  than  Is  applied 
to  more  serious  offenders.  If  one  who 
has  justly  Incurred  a  flne  of  $5,000  may, 
in  the  discretion  of  a  superior  Judge, 
be  allowed  to  satisfy  such  tine  by  un- 
dergoing imprisonment  for  50  days,  or 
even  less,  why  should  one  who  has  Just- 
ly incurred  a  penalty  of  only  $100  be 
compelled,  if  Imprisoned  at  all.  to  stay 
In  Jail  twice  as  long?  We  find  It  less  diffi- 
cult to  construe  the  two  sections  of  tbe 
Code  in  the  same  sense  thau  to  ascribe  to 
the  legislature  an  intention  not  merely  to 
permit,  but  In  a  measure  to  compel  such 
grt>aB  inconsistency.  But,  aside  from  all 
this.  It  has  lately  been  decided  here  that 
there  can  be  no  imprisonment  In  satlafac- 
tloD  of  a  flne  for  a  term  longer  than  the 
maximum  term  of  imprisonment  pre- 
scribed as  a  penalty,  or  part  of  the  pen- 
alty of  tbe  offense.  Ex  parte  Erdmann, 
ante,  372,  filed  April  2.  1891.  This  being 
so,  petitioner  could  not  have  been  impris- 
oned in  satisfaction  of  hl9  flne  of  j&loO 
longer  thau  UO  days,  and  therefore  a  sen- 
tence In  the  alternative,  to  Imprisonment 
at  the  rate  of  one  day  for  one  dollar, 
would  have  been  void  as  to  60  days.  Can 
it  be  said  that  the  recorder's  court  was 
compelled  to  pronounce  a  Judgment  that 
would  have  been  void?  Surely  not.  If 
the  case  referred  to  was  correctly  decided, 
section  1446  cannot  mean  what  petitioner 
contends  It  means.  It  mast  be  subject  to 
a  construction  which  will  admit  in  many 
cases,  and  which  In  his  case  demanded,  a 
sentence  of  imprisonment  for  the  satisfac- 
tion of  the  fine  at  a  rate  greater  than  one 
dollar  a  day.  There  Is  no  excess  of  juris- 
diction. The  prisoner  Is  remanded,  and 
writ  discharged. 

We  concur:    Patekbon,  J.;  McFar- 

LAND,  J. 

De  Ha  vex,  J.  I  concur  in  the  judgment. 
Under  section  1446  of  the  Penai  Code,  the 
court,  after  determining  that  its  judgment 
of  the  flne  should  be  satiHtled  by  luiprlson- 
ment,  ought  to  have  directed  that  the  pe- 
titioner "be  Imprisoned  until  the  fine  he 
satisfied,  In  the  proportion  of  one  day's 
imprisonment  for  every  dollar  of  the  fine." 
This  Is  the  language  of  the  statute,  and, 
as  It  Is  definite  and  clear,  there  Is  no  rea- 
son for  placing  upon  It  any  other  con- 
struction. The  judgment  under  which  the 
petitioner  is  Imprisoned  is  not  In  this 
form,  and  Is  for  this  reason  errooeoae. 
But  there  is  a  wide  difference  between  a 
jadgment  in  which  there  Is  error  which 
would  be  corrected  on  appeal  and  one 
tbat  is  void  In  the  extreme  sense ;  and  .c  Is 
only  in  this  latter  class  that  the  court  is 
authorized  to  discharge  upon  habeas  cor- 
pus a  defendant  imprisoned  thereunder. 
Jn  my  opinion,  the  Judgment  here  assailed 
Is  not  absolutely  void.  The  court  had  Jn- 
risdlctlon  of  the  subject-matter  of  ^e  ac- 
tion and  of  the  person  of  the  petitioner. 
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Its  Jad^mftnt  tliat  be  pay  the  fine  Imposed 
was  authorized  by  law,  and  it  also  had 
the  right  to  direct  imprlaonment  for  the 
satisfaction  of  the  fine  and  Its  ludgment 
in  this  respect  Is  not  wholly  nnauthorlzed ; 
it  is  within  and  not  In  excess  ol  the 
authority  given  It  by  the  statute;  and 
while,  as  we  hare  seen,  it  committed  an 
error,  such  error  was  in  favor  of  the  peti- 
tioner, and  its  Jadement  was  not  wholly 
Toid.  The  distinction  between  such  a 
Judgment  and  one  entirely  without  war- 
rant of  law,  and  therefore  void.  Is  obri- 

OUH. 

Harrison,  J.  I  concur  In  the  above 
opinion. 

Oabouttb,  J.  T  dissent.  In  the  case  of 
Ex  parte  Beroert,  62  Gal.  624,  where  the 
JudKm^nt  of  the  court  was  that  "the  de- 
fendant pay  a  fine  of  twenty  dollars,  and 
the  minimum  fine  recognized  by  law  for 
the  offense  charged  was  oiie  hundred  dol- 
lars," this  court  said :  "The  Jadgment  of 
the  police  court  in  the  case  before  us  is 
certainly  void,  because  it  is  not  one  which 
inclades  any  Judgment  which  that  court 
has  Jurisdiction  to  render  In  such  a  case.  ** 
And  the  Judgment  In  thiscase  under  which 
the  petitioner  Is  held  In  custody  is  cer- 
tainly void,  because  it  Is  one  which  the 
court  had  no  authority  in  law  to  render. 
The  Judgment  consists  of  two  distinct 
portions :  First,  that  the  defendant  pay 
a  fine;  secoad,  that,  fa  default  In  the  pay- 
ment of  the  flne,  he  be  imprisoned  at  the 
rate  of  one  day  for  each  two  dollars  of  the 
flne.  These  portionsof  the  Judgment  areof 
equal  gravity,  and  equally  require  sound 
law  upon  which  to  stand.  I  thought  this 
court  went  too  far  iu  Its  construction  of 
section  1446  ol  the  Penal  Code  In  Ex  parte 
Erdmann,  and  nowtheconstracUon  placed 
upon  this  section  In  the  forgoing  opinion 
would  render  It  unrecogalzable  by  the  leg- 
islature that  created  it,  and  cannot  be 
supported  by  any  well-settled  principles  of 
statutory  construction.  Whatever  power 
the  recorder  had  to  imprison  for  the  non- 
payment of  the  fine  he  got  by  virtue  of  this 
secthm  of  the  Penal  Code,  and  his  power 
Is  measured  by  the  section.  The  section 
Is  not  mandatory  In  requiring  him  to  ren- 
der a  Judgment  of  Imprisouiueut  In  case  of 
default  In  the  payment  of  the  fine.— that 
is  discretionary  with  the  recorder;  but 
when  be  exercises  that  discretion,  as  in 
this  case,  it  is  mandatory  that  he  exer- 
cise Iz  in  the  terms  and  in  the  manner 
fixed  by  the  section.  II  petitioner  can 
be  imprisoned  at  the  rate  of  f  2  for  each 
day  of  imprisonment,  he  can  be  impris- 
oned at  the  rate  of  $100  for  each  day 
(if  imprisonment,  and  the  statute  thus 
practically  annulled.  The  sectlun  pro- 
vides that  the  judgment  shall  be  In  the 
proportion  of  one  day's  Imprisoument 
for  every  dollar  of  the  flne.  If  the  re- 
corder has  the  discretion  to  disturb 
that  proportion,  by  making  the  Judgment 
one  day  for  each  two  dollars  of  the  fine, 
we  see  no  reason  why  his  discretion  does 
not  equally  extend  to  the  right  of  making 
the  Judgment  two  days  for  each  one  dol- 
lar of  the  flne.  This  court  cannot  by  a 
decision^  or  by  a  line  oX  decisions,  repeal  a 


statute,  and  the  result  of  the  construction 
given  this  section.  In  effect,  Is  to  repeal  lt» 
and  create  a  new  section  In  Ilea  thereof, 
providing  that  a  Indgment  that  a  defend- 
ant pay  a  flue  may  also  direct  that  he  be 
imprisoned  until  the  fine  be  satisfied,  in 
the  proportion  of  one  day's  Imprisonment 
for  as  many  dollars  of  the  flne  as  the  re- 
corder in  bis  discretion  may  deem  proper. 
Ex  parte  Baldwin,  60  Cal.  435.  supports 
the  foregoing  views.  It  would  seem  that 
the  Judgment  Is  not  simply  erroneous,  but 
void.  Conceding  the  court  uad  Jurisdic- 
tion of  the  offense  charged  and  the  defend- 
ant, it  had  no  Jurisdiction  to  render  such 
a  Jugdment;  it  was  a  Jndgmmt  not 
authorised  by  law  and  therefore  void. 


BSCai.  an 

In  re  Bauquier's  Estate.  (No.  14,080.) 

(Siipreme  Court  of  OaUfomia.   April  8,  tSdl.) 

Fbobitb  PBOCBBDiNOa— Dbniaii  or  New  Tbial— 
Right  or  APPEAih 

1.  The  provision  !n  Code  CMl  Proo.  Cal.  S 
988,  subd.  S,  authorizing  an  appeal  to  be  takea 
to  the  supreme  court  from  a  superior  court  "Iroia 
an  ordw  grauting  or  rsf oaiug  a  new  trial,  **  em- 
braoes  saoE  orders  xziade  in  probata  proceedings, 
as  well  as  those  msde  tn  dvil  aotlona 

a.  Where  Jegatees  file  written  opposition  to 
the  issue  of  letters  testamentary  to  the  person 
named  as  executrix  In  awill,  setting  forth  there- 
in certain  facts,  whioh  they  allege  render  her 
incompetent  to  receive  the  appointment,  and  she 
Ales  a  written  answer  denying  such  facts,  and 
on  the  Issaes  thus  presented  an  extended  trial  ia 
hod,  in  wtiioh  many  witnesses  are  ualled,  tlia 
weight  and  credibility  of  whose  testimony  the 
court  is  called  upon  to  determine,  this  wesents 
issnes  of  fact,  which  the  court,  after  deoiding,  ia 
authorized  to  re-«xamlne  on  a  motion  ftor  a  naw 
trial,  with  a  right  of  appeal  irom  its  ordier  thete> 
on. 

AlDrmlng  ante,  178. 
On  rehearing. 

Feb  Curiam.  A  rehearing  is  asked  la 
this  case  upon  the  ground  that  the  court, 
in  deciding  that  the  order  denying  a  new 
trial  is  an  appealable  order,  disregarded, 
its  former  decisions  upon  the  same  point. 
In  Estate  of  Wlard.  88  Cal.  6I»>  2i  Pae. 
Rep.  45,  the  court  used  the  following  lan- 
guage: "Subdivision  3.  §  968,  Code  Civil 
Proc.,  enumei  ates  all  the  cases  in  whicb 
an  appeal  may  be  taken  to  this  court 
from  the  superior  court  in  probate  pro- 
ceedings; and  an  order  refusing  to  vacate 
a  decree  of  distribution  and  settlement 
final  account  Is  not  one  of  them."  In  this 
case,  alter  tne  entry  of  a  decree  ol  dlstnl- 
butlon,  the  contestant  gave  notice  of  her 
intention  to  move  the  court  **to  vacate 
and  set  aside  the  decree  of  distribution, 
and  for  a  new  trial  In  the  matter  of  said 
petition  for  distribution."  Tlie  motion, 
when  brought  on  for  hearing,  was  denied, 
and  an  appeal  was  taken  from  that  or- 
der, but  the  record  brought  here  did  not 
contain  any  statement  of  the  case  or  bill 
of  exceptions  to  enable  this  court  to  pass 
upon  that  portion  of  the  order  denying 
the  motion  for  a  new  trial. and  the  appeal 
was  dismissed.  In  support  of  what  is  said 
above  in  dismissing  the  appeal,  the  court 
cited  Estate  of  Calaban.  60  Cal.  232,  and 
Estate  of  Lutz.  87  CaL  457. 8  Pac.  Bep.  89. 
In  Estate  of  Calaban  an  order  had  been 
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made  In  1875  parportlog  to  settle  tne  final 
account  of  the  executor,  and  diectaarge 
talm  from  his  trust.  In  1880.  «poH  a  peti- 
tion therefor,  the  saperior  court  made  an 
ordervacatliiK  the  order  mmle  tn  1875,  and 
an  appeal  therefrom  was  diHmiBBed  by  this 
court  upon  the  ground  that  such  order 
was  tiot  appealable.  In  Estate  of  Liuts 
an  order  settling  the  ttnal  account  of  the 
executor  and  dlfltributlnj?  the  estate  was 
made  In  IKSl.  and  a  petition  fllea  In  1884 
to  vacate  that  onler  was  denied  by  the 
Huperlur  court.  An  appeal  from  tbiB  or- 
iler  was  dismissed  by  this  conrt  upon  the 
ground  that  It  was  not  an  appealable  or- 
der. In  eoch  of  the  foregoing  cases  the 
court  was  simply  called  upon  to  deter- 
mine whetlier  an  order  vacating  or  refus- 
ing to  vacate  a  decree  of  distribution  Is 
an  appealable  order,  and  Its  language 
most  be  construed  Id  connection  with  the 
matter  which  It  decided.  Taken  literally, 
the  language  of  the  court  in  each  of  those 
cases  would  Imply  that  nn  ap[>eal  doffl 
not  He  from  an  order  made  In  probate 
proceedings  granting  or  refusing  a  new 
trial;  but,  as  aacb  conatructlon  is  in  di- 
rect confilet  with  the  exproased  language 
of  the  statute,  It  must  be  disregarded. 
Prior  to  18S0.  section  969,  Code  Civil  Proc.. 
provided  that  '*an  appeal  may  be  taken 
to  the  supreme  court  from  a  judgment  or 
irder  of  the  probate  court.  *  *  *  (8 
Granting  or  overruling  a  motion  for 
new  trial."  In  1880  the  legislature,  in  or- 
der to  adapt  the  provisions  of  the  Code 
to  the  constitution,  which  had  given  to 
the  superior  court  the  jurisdiction  previ- 
ously exercised  by  thedistrlct  and  probate 
courts,  repealed  section  969,  and  added 
subdivision  3  to  section  963,  Code  Civ\l 
Proc.,  In  which  are  contained  the  provis- 
ions of  section  969,  excepting  subdivision 
8.  The  provision  In  suDdlvlsIon  2,  3  963. 
Id.,  which  aathorlEes  an  appeal  to  be  tak- 
en to  the  supreme  court  from  a  superior 
court  "from  an  order  granting  or  refusing 
a  new  trial,"  embraces  all  such  orders, 
whether  made  In  probate  proceedings  or 
In  civil  actions.  In  all  casee  In  which  the 
superior  court,  when  sitting  as  a  court  of 
probate,  Is  authorized  to  entertain  a  mo- 
tion for  a  new  trial,  an  appeal  will  lie 
from  Its  order  thereon.  Section  1714,  Id., 
provides :  **  The  provisions  of  pt.  2  of  this 
rode  relative  to  new  trials  and  appeals, 
except  In  so  far  as  they  are  Inconsistent 
with  the  provislonB  of  this  title,  apply  to 
the  proceedings  mentioned  m  this  title. " 
Hectlon  656.  Id.,  defines  a  new  trial  to  bo 
**a  re-examtnatlon  of  an  Issue  of  fact  in 
the  same  court  after  a  trial  and  decision 
by  a  jury  or  court  or  by  referees."  And 
section  5SS,  Id.,  denlares  the  manner  In 
which  isMues  of  fact  arise  upon  the  plead- 
ings. It  would  be  impractU-iible  to  enumer- 
ate the  cases  In  which  a  motiem  for  a  new 
trial  Is  appropriate  In  probate  proceed- 
ings, but  It  may  be  stated  generally  that 
whenever  the  action  of  the  court  which  Is 
Invoked  Is  dependent  upon  the  existence 
of  certain  extrinsic  facts  which  are  pre- 
sented to  It  tor  determinntion  in  the  form 
of  pleadings,  and  are  to  be  decided  by  It  In 
conformity  with  the  preponderance  of  the 
evidence  offered  thereon,  an  iHsne  of  fact 
arlsn  which,  alter  Its  decision,  may  be 
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re-examined  by  the  court  upon  a  motion 
for  a  new  trial.  Under  this  role  a  motion 
for  a  new  trial  was  permlsaible  In  the 
present  case.  The  respondents  filed  a 

written  opposition  to  the  appointment  of 
the  appellant  aH  executrix,  setting  forth 
therein  certain  facts,  which  they  alleged 
rendered  her  incompetent  to  receive  the 
appointment.  To  this  she  filed  a  written 
answer,  denying  the  facts  which  were  al- 
leged as  rendering  her  Incompetent,  and 
upon  the  Issues  thus  presented  an  extend- 
ed trial  was  had  before  the  Court,  In  which 
many  witnesses  were  called,  the  weight 
and  credibility  of  whose  testimony  the 
court  was  called  upon  to  determine.  This 
presented  Issues  of  fact  which  the  court, 
after  deciding,  was  authoriced  to  re  exam- 
ine upon  a  motion  for  a  new  trial,  and,  as 
we  have  above  stated,  Its  order  upon  such 
motion  is  appealable.  Appeals  from  or- 
ders made  upon  motions  for  new  trial  in 
probate  matters  were  entertained  by  this 
court  in  Estate  of  Learned.  70  Cal.  140, 11 
Pac.  Rep.  587;  Estate  of  Briswalter,  72 
Cal.  107.  13  Pac.  Rep.  164:  and  Estate  of 
Doyle,  73  Cal.  564. 16  Pac.  Eep.  125. 
Rehearing  denied, 

(3  Wash.St.  Stt) 

MurniY  V.  Fay  et  al..  Commissioners. 
(SupremeCourt  of  Washington.  April29,lS01.) 

CouHTY  Bonds — Power  to  Issue — Consibuo- 
Tiojj  OF  Statutes. 

Act  Wash.  March  21.  1890.  S  1,  empowers 
coQDtiestlirouzlitheircommissioDcra  to  coutract 
indebtedneBB  lor  general  pounty  purposes  Id  any 
manner,  when  they  deem  it  OflvisaDle,  not  ex- 
ceeding an  amount,  together  with  the  existing 
Indebtednces,  of  1^  per  cent,  of  the  taxable 
property  in  the  coanty.  Beotion  9  provides  that 
aaoh  connties  may  oontraot  indebtedness  in  ex- 
cess of  IW  per  oent.,  but  not  5  per  uent.,  oo  tiie 
assent  of  tnree-Qfths  of  the  voters  of  the  county 
being  giveu  thereto  at  a  general  or  special  elec- 
tion. Section  3,  which  authorizes  the  issuance  of 
bonds,  concludes:  "Then  the  board  of  couoty 
rommissionera  of  mch  county  is  authorized  and 
empowered  to  issue  its  negotiable  bonds  in  the 
name  of  the  conntgr  for  the  porooses  for  which 
sueh  election  was  held. "  The  only  election  men- 
tioned in  aald  section  which  in  terms  is  required 
to  authorize  the  board  to  issue  Ijonds  is  wnore 
such  issue  is  for  the  purpose  of  procuring  money 
(not  to  fiind  existing  indebtedness)  for  strictly 
county  purposes.  Prior  to  the  passage  of  the  act 
there  was  no  provision  for  funmng  county  indebt- 
edness contracted  after  January  1,  1888,  and  one 
of  the  objects  of  the  statute  was  to  provide  fcvthe 
funding  of  such  indebtedness  at  a  lower  rate  of 
interest  than  was  then  being  paid,  field,  that 
it  was  the  intention  to  provide  for  funding  exist- 
ing county  indebtedness  without  the  expense  and 
delay  of  s  submission  of  the  question  to  the  vote 
of  the  people. 

Case  certified  from  superior  court.  Fierce 
county, 

Albert  E.  Jtmb,  for  plaintiff.    W.  B. 

Snell,  for  defendants. 

AxoKits,  C.  J.  This  was  an  action 
broueht  by  plaintiff,  who  is  a  resident  and 
tax-pnyerot  Pierce  county,  In  this  state. 
BKalnst  the  defendants,  who  are  county 
commissioners  of  said  county,  to  restrain 
Raid  commissioners  from  IsuuIdjs:  the  nego- 
tiable bonds  of  the  countv  to  the  amount 
of  ¥200,000  for  the  purpose  of  tun  dine  the 
ontstaodlng  county  Indebtedness,  without 
first  submitting  the  question  of  Isaoance 
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to  tbe  Totera  of  the  connty.  It  In  snbstan- 
tlally  alleged  In  tbe  complaint  that  tbe 
iDdebtedoeea  proposed  to  be  landed  by  the 
Issuance  of  said  fnndlng  bonds,  together 
with  the  existing  indebtedness  uf  said 
county,  win  not  exceed  the  sum  ol  IJi  per 
centam  of  tbe  taxable  property  of  said 
county,  aa  ascertained  by  the  last  assess- 
ment thereof  for  state  and  connty  pur- 
poses; that  the  defendants,  the  county 
commlseloners  of  said  county.  Intend  and 
are  now  about  to  issue  said  bonds  In  ac- 
cordance with  the  terms  of  previous  reso- 
lutions of  the  board,  ( which  are  set  forth 
in  tbe  complaint,)  and  that  they  have  not 
complied  with  tlie  precedent  conditions 
and  requirements  of  tbe  act  of  the  legisla- 
ture of  the  state  approved  March  21, 1890, 
entitled  "An  act  antborizlng  and  empow- 
ering the  organized  counties  of  the  state 
of  Washington  to  contract  indebtedueRS, 
to  Issue  bonds  for  funding  the  same,  and 
declaring  an  emergency,  in  this:  that 
the  said  eommlBsioners  have  not  submit- 
ted to  the  voters  of  said  county,  at  an 
election  held  under  the  provisions  of  the 
act  of  the  legislature  above  referred  to, 
the  question  ol  Issuing  bonds  to  procure 
money  for  strictly  county  purposes,  nor 
have  three-fifths  of  the  voters  of  the  said 
county  assented  thereto;  and  that  the 
defendants  passed  said  resolution  and 
propose  to  Issue  said  bonds  without  first 
submitting  said  qnestlonof  the  Issuanceof 
said  bonds  to  the  voters  of  said  county. 
It  is  also  set  up  In  the  complaint  that  If 
the  said  commissioners  are  allowed  and 
permitted  to  so  Issue  said  bonds,  without 
having  first  complied  with  the  conditions 
of  the  said  act  of  the  legislature,  the  same 
will  be  Illegal  and  void,  and  tbe  plaintiff 
and  all  tax-payers  of  said  county  will 
Huffer  great,  unnecessary,  and  unjust  costs 
iind  damages.  To  this  complaint  a  gen- 
oral  demurrer  was  Interposed,  which  the 
court  sustained,  and  caused  a  Judgmeot 
to  be  entered  pro  forma  dismissing  the  ac- 
tion. The  Judge  who  tried  the  case  below, 
being  of  the  opinion  that  tbe  cause  In- 
volved the  determination  of  the  proper 
construction  of  the  statutes  of  this  state 
In  relation  to  tbe  issuance  ol  bonds  by  the 
several  counties  of  the  state,  and  that  It 
was  desirable  to  have  the  opinion  of  the 
sapreme  court  upon  said  question,  or- 
dered and  directed  the  proceedings  to  be 
brought  to  this  court  for  determination 
of  the  following  qneatlons:  (1)  Can  the 
board  of  county  commissioners  Issnebonds 
of  the  connty  fur  the  funding  of  outstand- 
ing warrants  without  a  vote  of  the  people 
of  the  county,  where  the  amount  of  the 
existing  Indebtedness  of  said  county  is  less 
than  one  and  one-half  per  centum  of  the 
taxable  property  of  said  county,  as  ascer- 
tained by  the  last  assessment  for  statR 
and  county  purposes?  (2)  Can  the  board 
of  county  commissioners  Issue  the  bonds 
of  said  county  for  county  purposes,  with- 
out being  authorized  by  the  vote  of  the 
people  of  said  county,  where  the  amount 
of  said  bonds,  together  with  the  outstand- 
ing Indebtedness  of  said  county,  does  not 
exceed  one  and  one-half  per  centum  of  the 
taxable  property  of  snid  county,  as  ascer- 
tained by  the  last  assessmentfor  state  and 
tonnty  purposes? 


Tbe  first  section  ol  the  funding  bond  act 
ol  March  21,  1890,  empowers  each  and 
every  organised  connty  in  this  state,  by 
and  tbrotigh  Its  board  of  county  commis- 
sioners, to  contract  Indebtedness  for  gen- 
eral county  purposes,  in  any  manner, 
when  they  deem  it  advisable,  not  exceed- 
ing an  amount,  together  with  the  exist- 
ing Indebtedness  of  such  county,  of  1% 
per  centum  of  the  taxable  property  in 
such  county,  to  be  ascertained  by  the 
last  assessment  for  state  and  county  pur^ 
poses  previous  to  the  Incurring  of  such 
IndebtedneM.  Laws  1880-90,  p.  37.  Sec- 
tion 2  of  the  act  provides  that  such  coun- 
ties may  contract  Indebtedness  for  strictly 
county  purposes  In  excess  of  the  amount 
named  in  theprecedlngsectlon,  (1.)  but  not 
exceeding  In  amount,  together  with  exlst> 
lug  indebtedness,  6  per  centum  of  the  tax- 
able property,  to  be  ascertained  as  pro- 
vided in  section  1,  whenever  three-fifths  of 
tbe  voters  of  tbe  county  assent  thereto, 
at  a  general  or  special  election  to  be  held 
for  that  purpose,  consistent  with  the  gen- 
eral election  laws.  Neither  of  these  see- 
tions  make  any  provision  tor  issuing 
bonds  of  the  county  to  payor  fund  indebt- 
edness contracted  as  therein  specified. 
That  authority  is  conferred  by  the  third 
section  only.  And  it  would  be  clear  be- 
yond a  doubt  that  the  l^lslature  by  that 
section  Intended  to  empower  the  cimnty 
commissioners  to  issue  bonds  to  pay  or 
fund  existing  county  indebtedness  within 
the  limits  prescribed  In  section  1,  without 
submitting  tbe  question  to  the  vote  of  the 
people,  were  It  not  for  the  words,  at  the 
close  of  tbe  section,  "then  the  board  ol 
county  commissioners  of  such  county  Is 
antborlzed  and  empowered  to  Issue  Its 
n^otlable  bonds  lu  the  name  of  the  conn- 
ty for  the  purposes  for  which  such  election 
was  held."  The  words  "such  election" 
would  seem,  however,  to  refer  to  the  elec- 
tion mentioned  In  a  preceding  part  of  the 
section,  which  must  be  held  whenever  the 
board  of  commissioners  shall  submit  to 
the  voters  ol  the  county  the  question  of  Is- 
suing bonds  to  procure  money  (not  to 
fund  existing  Indebtedness)  tor  strictly 
county  purposes.  That  Is  tbe  only  elec- 
tion mentioned  which.  In  terms.  Is  re- 
quired to  authorize  the  board  of  commis- 
sioners to  Issue  couuty  bonds.  But  the 
expression,  "for  the  purpose  for  which 
such  election  was  held,^  vnen  read  In  con- 
nection with  the  first  clause  of  the  section, 
renders  the  meaning  ambiguous,  and  we 
must  therefore  ascertain  the  Intention  of 
the  legislature  by  the  application  of  au- 
thorized rules  of  construction.  One  of 
these  rules  is  that.  If  a  literal  Interpreta- 
tion of  any  part  of  a  statute  would  be 
contrary  to  the  evident  meaning  of  tbe  act 
taken  as  a  whole,  it  should  be  rejected; 
and  the  best  way  to  discover  the  meaning 
when  expressions  are  rendered  ambiguous 
by  their  connection  with  other  clauses  is 
to  consider  the  object  of  the  law  and 
the  causes  which  led  to  Its  enactment. 
Heydenfeldt  v.  Mining  Co..  93  U.  S.  638 ; 
New  Lamp  Chimney  Co.  Ansonla  Brass, 
etc..  Co.,  91  U.  8.  662.  Another  rule  is 
that  "a  thing  within  the  Intention  is 
as  much  within  the  statute  as  If  It  were 
within  tbe  letter;  and  a  thing  with- 
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In  the  letter  Is  not  within  the  statate  If 
contrary  to  the  Intention  ol  It."  People 
T.  Insurance  Co.,  15  Johns.  381 ;  Insurance 
Co.  V.  Gridley,  100  U.  S.  615.  Before  the 
paaaage  of  this  act  no  provision  had  been 
made  for  fandlns  coonty indebtedness  con- 
tracted alter  January  1,  1888.  Many  ot 
the  countlM  were  paying  10  percent,  in- 
tereRt  per  annum  upon  their  outstanding 
warrants;  and  one  of  the  objects  of  the 
statute  was  to  provide  for  fundlnirBUch 
Indebtedness  at  a  lower  rate  of  interest, 
and  thus  relieve  the  tax-payer  of  a  portion 
of  his  burdens.  And  from  these  clrcuin- 
■taoces*  and  from  the  history  of  this  leglB- 
latlou,  we  are  convinced  that  the  leglala- 
tnre  Intended,  as  did  the  framera  and  pro- 
moters of  the  act,  to  provide  for  funding 
existing  county  Indebteiiness,  lawfully  in- 
curred, without  the  expense  and  del»y  in- 
cident to  aubmlttlDg  the  question  of  Iran- 
log  bonds  to  a  vote  ot  the  people.  Thia 
intention  will  be  clearly  expressed,  and  all 
parts  of  section  3  be  made  to  harmonize 
with  each  other,  by  rejecting  the  words 
last  above  quoted,  as  not  being  applicable 
to  casus  of  indebtedness  incurred,  as  In 
thIa  instance,  under  the  provisions  of  sec- 
tion 1  ot  the  act.  No  other  construction 
of  the  statute  will  relieve  it  from  am- 
biguity, or  express  what  we  believe  to  be 
its  InteutloD.  The  first  question  pro- 
pounded by  the  court  below  Is  therefore 
answered  In  the  affirmative.  The  ma- 
jority of  the  court  being  of  the  opinion 
that  the  second  question  is  not  involved 
In  the  case  now  before  us,  it  will  not  now 
be  decided.  The  cause  will  be  remanded 
to  the  conrt  below,  with  Instructions  to 
enter  final  Judgment  (or  defendants. 

Stilbs,  Hott,  and  Dunbar,  JJ.,  concur. 
Scott,  J.»  did  not  sit  at  the  bearing. 

(1  Waah,  St.  330)  ^— — 

Skaoit  Railway  &  Lumber  Co.  t.  Cole. 
(Supreme  Court  of  WaeMngton.  Oct  S7, 1890.) 
Amujr- RaooBD  AHD  BBiin— Tun  ov  FiLnra— 

COOBT  B.ULB8. 

1.  Code  VfTash.  T.  460,  which  reqnlrea  oanses 
to  be  filed  on  appeal  15  day*  before  the  jSrst  day 
at  the  next  saoceediDg  term  of  thesnpreme  court. 
Is  nalllfied  by  Cooat.  Wash.  art.  4,  S  3,  which 
provides  that  the  supreme  court  shall  always  be 
open  for  the  transactioa  of  business,  except  on 
uon-ludiclal  days;  thus  abolishing  terms. 

2.  Where  a  motion  filed  by  appellee  to  affirm 
a  judgment  on  the  grotmd  that  aniellant  has 
failed  to  file  Its  brl«  as  soon  as  the  rules  of  the 
court  require  ts  not  called  up  until  a  later  ses- 
sion, the  fact  that  appellant  has  not  yet  filed  his 
tvief  cannot  be  urgea  as  an  additional  reason 
tor  granting  the  motion.  The  matter  must  beda- 
termined  by  Its  status  at  the  time  the  motion 
was  made. 

8.  The  Judgment  will  not  be  afflrmed  on  ac- 
count of  appellaot'B  failure  to  file  its  brief  with- 
in the  80  days  reouired  by  rules  6  and  9  of  the 
supreme  co^rt,  where  such  failore  is  due  to  a 
disafireement  between  him  and  his  attorney,  and 
the  refusal  of  the  latter  to  act 

4.  Kules  6  and  9  further  provide  that  the 
transcript  shall  be  prepared  within  SO  days 
after  the  notice  of  appeal,  and  that  it  shall  re- 
mata  on  file  in  the  office  of  the  clerk  of  the  su- 
perior court  until  all  the  briefs  are  filed  in  the 
sQprame  court  In  the  absenoe  of  any  evidence 
to  the  contrary,  it  will  be  presamed  that  the 
transcript  was  [urepared  within  tberequlred  time, 
although  the  oertlfloate  of  the  ole»  of  the  sn- 


perior  connrt  was  not  affixed  tmtll  nearlT  •  month 
latw;  there  belnfr  no  rale  requiring  siu»  certifi- 
cate to  be  attached  at  tike  time  at  making  the 

transcript. 

6.  Where  appellant,  in  direct  violation  of 
role  4  of  the  supreme  court,  has  failed  to  index 
and  number  the  pages  of  a  voluminous  record,  he 
will  be  compelled,  as  a  aine  qua  lum  ot  further 
proceedings,  to  pay  appellee  |50  within  13  days, 
and  properly  prepare  the  record  within  S5  days. 

Appeal   from  superior  court,  Ska^t 

county. 

Action  by  the  Skagit  Railway  ft  Lumber 
Company,  a  corporation,  etc.,  against  H. 
D.  Cule.   Plaintiff  appeals. 

J.  C.  Bainea,  for  appellant.  BonaJd  ^ 
Pllea,  for  appellee. 

Scott,  J.  Appellee  moves  to  affirm  the 
Judgment  tor  the  following  reasons : 
That  the  appellant  failed  tu  cause  a  tran- 
Bcrlpt  to  be  prepared,  and  also  failed  to 
file  Its  brief  within  the  required  time;  and 
he  alleges  the  same  was  due  to  the  negli- 
gence ot  appellant.  Judgment  was  ren- 
dereii  In  the  court  below  December  19, 
1SS9.  and  on  the  same  day  appellant  gave 
notice  ot  appeal  to  this  courtundertheact 
possed  in  18S3.  Although  the  motion  pnr- 
portH  to  be  based  aolely  upon  the  rules  uf 
this  court, counsel  for  appellee  In  his  argn- 
ment  cites  na  tu  section  460  of  the  Code, 
which  required  causes  to  be  filed  15  days  be- 
fore the  first  day  of  the  next  succeeding 
term,  etc. ;  and  also  to  the  cane  of  Haas 
V.  Garldts,  23  Pac.  Bep.  1011,  decided  by  us, 
regarding  the  name.  Since  that  ease  was 
appealed  our  constitution  has  been  adopt- 
ed, which  provides  that  the  aupreme 
court  shall  always  be  open  for  the  trans- 
action of  bualness.  except  on  non-Jndlclal 
daya.  Consequently  there  are  no  terms 
of  the  supreme  court  In  the  aenae  In  which 
they  were  formerly  held,  but  only  a  divis- 
ion of  our  sittings  Into  sessions,  to  facili- 
tate theorderly  arrangement  and  dispatch 
of  boslnras  for  the  convenience  of  all  con- 
cerned ;  and  the  authority  cited  no  longer 
applies.  This  being  so,  we  can  look  only 
to  our  rules  for  guidance  in  this  matter. 

It  appears  by  the  record  that  the  state- 
ment of  facts  was  settled  March  12, 1893, 
and  the  cause  waa  filed  in  this  court  on 
May  16th  following.  Prior  thereto,  on 
May  9th,  appellee  filed  his  motion  afore- 
aaid.  Rules  6  and  9  of  this  court,  which 
went  Into  effect  March  17th  loat.  are  the 
only  ones  bearing  upon  this  subject.  The 
motion  was  not  called  up  for  hearing  by 
either  party  until  the  pretient  session,  and 
now  appellee,  as  an  additional  reoaon  for 
granting  it,  calls  our  attention  to  the  fact 
that  appellant  has  not  as  yet  filed  a  brief, 
nor  made  any  application  to  be  allowed 
to  file  one  until  this  hearing.  We  are  all 
of  the  opinion  that  the  motion  must  be 
determined  by  the  status  ot  the  cane  at 
the  time  the  motion  woe  filed;  and  aa 
H  matter  of  practice  we  think  appellant 
could  well  await  the  bearing,  ana  make 
Its  application  at  such  time  tor  permis- 
sion to  file  its  brief,  based  upon  puch  a 
showing  by  way  of  excuse  for  the  failure 
to  file  within  time  as  it  could  make.  The 
statute  (Ke88.  Laws  of  lS89-90,p.  323.  S  12,) 
authorizes  this  court  to  make  such  rules 
as  shall  be  deemed  most  conducive  to  the 
due  admlnlstratioD  of  Justice,  except  as 


Digitized  by  Google 


68S 


FAdFIO  BEFOBTEB,  Vol.  26. 


(Wuh. 


otherwise  provided  by  law;  and,  aa  at 
aald  time  tbere  was  no  law  particularly 
specUylns  tbe  course  of  procedure  in  tbese 
matters,  rules  6  and  9  were  accordingly 
duly  authorized,  and  doubtless  could 
liave  been  adopted  ia  the  absence  of  any 
express  power  conlerred  by  the  lef^Isla- 
ture.  The  same  have  not  been  abrogated 
by  Htatute  or  otherwise,  but,  II  any- 
thing, have  been  confirmed  by  siibHequent 
legislation.  See  the  act  to  be  lound  at 
page  333  of  the  same  Session  Laws,  espe- 
cially section  7.  Section  2  ol  this  act, 
howerer,  makes  some  cbanges  in  the  giv- 
ing of  the  notice  ol  appeal,  and  section  8 
In  effeet  requires  the  transcript  to  be  cer- 
tified when  made.  As  to  these  matters 
rulft  6  should  now  be  read  In  the  light  of 
those  sections  in  cases  appealed  since 
June  26th  last,  the  act  having  gtme  into 
effect  June  27tb.  Rule  9  contains  the  fol* 
lowing  provision'  "Incases  appealed  to 
this  court  since  tlie  last  term  of  tlie  su- 
premecourt  of  Washington  Territory,  and 
in  which  no  transcripts  or  briefs  have  been 
filed,  parties  shall  liave  the  time  fixed  by 
rule  six  In  which  to  cause  transcripts  to 
be  prepared,  and  in  which  to  serve  and  file 
briefs."  This  would  extend  the  time  for 
fliloft  appellant's  brief  In  this  case  30  days 
from  March  I7th,— the  time  when  the  rules 
went  into  effect.  Theappellee  would  have 
20  days  thereafter  wlthtn  which  to  file  his 
brief,  and  the  appellant  10  days  more  to 
file  a  reply  brief,  making  In  all  60  days 
from  March  17th.  Kule  6  further  provides 
that  the  transcript  shall  remain  on  file  In 
the  office  of  the  clerk  of  tlie  superior  conrt 
until  all  the  brlefsareflled.  No  briefg  hav- 
ing been  filed  in  the  superior  conrt  clerk's 
office,  satd  clerk  seat  the  record  to  this 
court,  and  it  was  fllpd  here  on  (he  last 
day  within  which  to  file  briefs.  It  was 
sent  somewhat  In  advance  ol  the  time 
prescribed  by  rule  6,  ae  in  this  instance  it 
should  have  remained  on  file  In  the  lower 
court  for  the  full  period  of  60  days  after 
March  17th.  "Where  no  bill  of  exceptions 
or  statement  of  facts  is  settled,  the  time 
would  be  10  days  less,  and.  except  as  to 
those  cases  where  the  clause  in  rule  9, 
quoted,  applies,  the  time  vrotild  run  from 
the  giving  of  the  notice  of  appeal,  or  the 
settlement  ut  a  bill  of  exceptions  or  a 
statement  of  facts  In  thosecases  where  the 
same  a'%  settled.  As  to  the  time  of  the 
rreparation  of  the  transcript,  at  which 
the  motion  is  directed,  no  proof  has  been 
submitted  to  us.  The  only  law  in  force 
at  that  time  relating  thereto  is  found  in 
section  ],  p.  69,  of  the  Session  Laws  of 
1883,  which.  In  effect,  required  the  nlerk  to 
make  the  transcript  within  a  reasonable 
time  after  tlie  giving^  of  the  notice  of  ap- 
peal,  and  to  cause  tne  same  to  be  filed 
with  the  clerk  of  the  supreme  court  with- 
in the  time  allowed  by  law.  As  said  in 
Haas  V.  Gaddis,  section  460  of  the  Code  la 
the  only  place  where  the  time  of  131ing 
was  prescribed,  and  that  Is  uot  applica- 
ble to  this  case,  owing  to  the  fact  that 
terms  had  previously  been  abolished. 

This  conrt  has  at  all  times  recognized 
the  uncertainty  of  the  state  of  the  prac- 
tice existing  dnrlng  the  period  of  transi- 
tion from  a  territorial  to  a  state  govern- 
ment* and,  owing  to  the  consequent  em- 


barrassment attorneys  and  litigants  were 

placed  under,  has  been  as  lenient  in  each 
particular  case  as  the  circumstances  there- 
of would  permit,  and  also  had  the  same  In 
view  when  the  rules  of  practice  referred  to 
were  adopted,  notably  the  clause  men- 
tioned of  rule  9.  It  is  evidently  within  the 
purview  of  the  laws  relating  to  the  prac- 
tice, and  is  also  the  opinion  of  tbe  court, 
that  technical  omissions  or  Imperfections 
in  the  procedure  ahould  not  be  allowed  to 
defeat  the  ends  of  Justice,  or  prevent  a 
hearing  upon  the  merits;  yet  a  due  regard 
must  be  bad  to  the  requirements  of  tbe 
statutes  and  rules,  and  flagrant  or  willful 
violations  should  not  beallowed  to  go  un- 
noticed. Under  the  1883  act  the  statement 
could  have  been  settled  at  anytime  within 
a  reasonable  time  after  Judgment,  upon 
giving  lOdays'notlce thereof, said  act  onl; 
having  required  notice  of  such  settlement 
to  have  been  given  within  30  daysnfterthe 
rendition  of  Judgment,  and  not  prescribing 
the  time  within  which  settlement  should 
be  made.  Under  the  law  aa  it  now  exists 
(see  section  4,  p.  334.  Sess.  Laws  1889-90) 
the  time  of  settlement  ia  fixed  and  limited, 
and  can  only  be  extended  by  the  superior 
court  or  Judge  for  sutficient  reason,  or  by 
consent  of  parties.  This  law  was  not  In 
foiTe  when  this  appeal  was  taken.  No 
point  Is  made  In  themotlon, however,  that 
the  atatement  was  not  settled  within  a  rea- 
sonable time,  and  we  allude  to  tbese  mat- 
tei-a  only  to  aid  in  arriving  at  an  under- 
standing of  the  practice.  The  rule  requires 
the  transcript  to  be  prepared  within  30 
days  after  tbe  giving  of  the  notice  of  ap- 
peal, but  does  not  require  It  to  be  filed  In 
this  court  until  after  the  time  for  filing 
briefs  has  expired.  We  must  presume  in 
this  case,  in  tiie  absence  of  any  showing 
to  the  contrary,  that  the  tranwript  was 
prepared  within  the  time  allowed  by  rule 
6,  as  aided  by  rule  9  in  this  Instance, — that 
la,  within  30  days  after  March  17th.  Tbe 
clerk's  certificate  thereto,  made  May  18th, 
is  not  any  evidence  of  Uie  time  when  the 
transcript  was  actually  prepared,  as  at 
that  time  be  could  make  and  append  his 
certificate  any  time  before  the  caur 
should  be  transmitted  to  this  court,  rule 
6  only  relating  to  the  time  of  making  tbe 
transcript;  and  no  rnleor  statute  then  in 
force  fixed  the  particular  time  when  the 
certificate  should  be  made.  We  should  be 
loth  to  affirm  the  Judgment,  however,  o 
to  dismlsa  an  appeal,  for  that  reason, 
even  if  it  did  appear  that  the  transcript 
was  not  prepared  within  the  30  days  al- 
lowed therefor,  where  no  delay  was  occa- 
sioned thereby ;  and  certainly  would  not 
do  BO  where  a  sufficient  reason  Is  shown 
for  the  failure.  In  fact  the  only  reason 
appearing  to  us  for  requiring  tbe  tran- 
script to  be  prepared  la  advance  of  the 
settlement  of  the  statement  of  facts  or  the 
time  allowed  thereforis  to  promote  tbe  dis- 
patch of  such  business,  and  for  tbe  con- 
venience of  thecourt  belowand  the  parties 
In  settling  tbe  statement  or  bill  of  excep- 
tions, and  of  the  parties  in  prepaiing  briefs. 
Section  8  of  the  act  last  cited  requires  the 
superior  court  clerk  to  make  and  certify  the 
transcript  as  soon  as  may  be  in  tbe  due 
conrseof  business,  after  the  no  ticeof  appeal 
Is  given  or  filed,  butdoes  not  otlimra»  fix 


Digitized  by  Google 


FEKBT  e.  KINO  COUNTY. 


587 


the  time:  aod  the  same  eectlon  requires 
Hacta  clerk  to  canme  the  transcript  to  be 
died  with  the  cterk  ol  the  Bupreme  court 
within  the  timeprovided  bylaw.  Tbere  Is 
no  statute  preacribliig  the  time  wltliln 
which  the  transcript  must  be  filed  In  this 
court,  and  reference  uiUHt  still  be  had  to 
rule  B  to  (leternilue  the  time  within  which 
the  transcript  should  be  prepared  and  sub- 
sequently filed  here. 

As  to  the  failure  of  appellant  to  file  a 
brief,  and  by  way  of  excuse  therefor,  it 
niakefi  a  sbowlnfr  by  Its  present  attorney 
that  the  failure  was  due  to  a  disagi'^^e- 
ment  between  appellant  and  one  of  its 
former  attorneys,  who  seems  to  have  had 
at  that  time  personal  supervision  of  the 
case,  and  to  the  refusal  of  said  attorney 
to  act  Id  the  premiaea,  which,  without  fclv- 
lug  the  details  thereof,  wc  deem  a  suffi- 
cient showing.  The  motion  tu  affirm  la 
therefore  denied. 

To  determine  this  matter  we  have  been 
required  to  examine  a  voluminous  record, 
which,  in  direct  violation  of  rule  4  uf  this 
court.  Is  not  Indexed,  and  Its  pages  are 
not  designated  by  numbers.  These  omis- 
sions have  seriously  ioconvenienced  the 
court,  and,  unless  Bupplled,  will  further  em- 
barrass us  and  the  appellee  upon  the  final 
hearing.  As  a  condition  precedent  to  any 
further  proceedings  In  the  cause  by  appel- 
lant we  shall  require  it  to  pay  to  appellee 
faO  within  12  days  from  this  time,  after 
which  payment,  and  within  said  time,  ap- 
pellant may  serve  and  file  Its  brief.  Appel- 
lee shall  have  8  days  thereafter  within 
which  to  serve  and  file  his  brief,  and  appel< 
Ian t  5  days  more  to  serve  and  file  a  reply 
brief.  Appellant  shall  uIho  witliin  25  days 
herefrom  prepare  a  pn>per  index  to  said 
record,  and  CHUse  Its  pages  to  be  num- 
bered. 


Andrrs.  C.  J.,aDd  LfOYT  and  Stilus,  JJ., 
eonoor. 


Fkrhy  et  al.  v.  Kino  Codnty  et  a/. 

(Supreme  Court  of  Washington.    April  6, 189t. ) 

OOONTX  TKBAacRBB— Action  oh  Bond  — BsrsR- 
BNCB — Accounts, 

1.  In  an  action  on  the  bond  of  a  county 
treaaorer,  which  Is  referred,  a  finding  by  the 
referee  ttiat,  owing  to  mistakes  made  by  such 
treasurer,  the  connty  auditor,  and  the  board  of 
county  commissioners  in  the  settlement  of  his 
accounts,  he  failed  to  pay  ovtsr  a  part  of  the 
money  received  by  blm,  is  sufficient  to  warrant 
Judgment  against  him  and  his  snretles  for  such 
amount. 

S.  As  the  )adlolal  power  of  tii«  territory  of 
Waahlii(tton  was  }jy  Its  organic  act  vested  in  a 
anpreme  court,  dlstriot  and  probate  courts,  and 
Justices  of  the  peace,  the  board  of  oouaty  com- 
missloaers  has  no  Judtoial  power,  and  in  sottling 
the  treasurer's  accounts  it  aots  in  a  ministerial 
capacity,  so  that  Its  deolslons  are  not  binding  on 
the  county. 

8.  It  fa  within  the  discretion  of  the  court  to 
deny  defendants'  demand,  under  Code  Wash,  g 
VH,  for  a  copy  of  the  items  of  the  account  men- 
tioned in  the  complaint,  such  accounts  being  pub- 
lie  accounts,  which  it  does  not  appear  wore  not 
equally  accessible  to  defendants  as  to  plaintiff. 

Error  to  district  court,  King  county. 
Burke  Jt  Batnes,  fur  plnlntiffs  in  error. 


Ronald  &  Piles  and  W.  S.  Bu8b,tor  defend- 
ants In  error. 

Anders,  C.  J.   This  was  an  action  by 

defendant  In  error  King  county  against 
George  D.  Hill  and  his  sureties  upon  hisoffi- 
cial  bond  as  county  treasurer  of  said  coun- 
ty, to  recover  a  specified  sum  of  money  al- 
leged to  have  been  received  by  said  Hill,  as 
such  treasurer,  for  the  use  of  said  county, 
during  his  official  term  of  two  years,  cura- 
niencing  on  the  first  Mouday  in  January, 
1S81,  hut  which  he  failed  to  account  for  tu 
the  proper  authorities,  or  to  pay  over  to 
his  sucr^essor  In  office,  as  required  by  law. 
The  cause  was  tried  by  a  referee,  who, 
having  beard  the  testimony,  reported  the 
same,  together  with  his  findings  of  fact 
and  conclusiona  of  law,  to  the  court.  The 
referee  found,  in  substance,  that  the  said 
George  D.  Hill  was  the  duly-elected,  quali- 
fied, and  acting  treasurer  of  tlie  county  of 
King  for  the  term  of  two  years  from  and 
after  the  second  Monday  of  January,  1S81 ; 
that  he.  as  principal,  with  the  other  de- 
fendants as  bis  sureties,  duly  executed  the 
bond  set  forth  In  tlie  complaint;  that  he 
attended  before  the  board  of  county  com- 
mlssluners  of  said  county  with  bis  books 
and  vouchers,  and  made  settlement  of  bis 
accounts  with  said  board,  as  required  by 
law,  for  and  during  his  said  term  of  office, 
and  received  the  credits  In  bis  several  ac- 
counts mentioned  in  the  answers  of  the 
defendants  in  this  action ;  that  daring  bis 
term  of  office  as  such  county  treasurer, 
and  while  acting  as  such,  he  had  and  re- 
ceived, for  the  use  of  said  county  of  King, 
divers  lai^e  sums  of  money,  amounting  in 
the  aggregate  to  the  sum  of  f  190,297.02; 
that  he  did  not  account  to  the  proper  au- 
thorities for  all  the  money  so  received  by 
him  ;  that  of  the  money  so  received  by  him 
for  the  use  of  said  county  he  did  not  ac- 
count totheproperauthoritlestur.and  did 
not  pay  over  to  bis  snccessor  in  office, 
the  sum  of  $12,472.16,  and  that  said  failure 
to  account  for  and  to  pay  over  to  bis  suc- 
cessor in  office  SBld  last-named  sum  was 
occasioned  by.  and  was  the  result  of,  mls- 
takes  and  errors  on  the  part  of  said  Hill 
and  tbecouuty  auditor  of  said  King  coun  f  y 
in  the  book  accountH  kept  by  them,  re- 
spectively, end  of  mistakes  and  errors  on 
the  part  of  the  board  of  county  commis- 
sioners of  said  county  in  the  settlements 
had  by  thorn  with  said  Hill  on  account 
of  the  money  so  by  him  received  as  treas- 
urer for  the  use  of  said  county.  The  said 
report  of  the  referee  also  specifies  tbe  par- 
ticular accounts  in  which  the  said  mistakes 
and  errors  occurred,  but  which  it  Is  not 
necessary  here  to  enumerate.  And  as  a 
conclusion  of  law  deduced  from  the  lacts 
set  forth  the  referee  found  that  the  plaln- 
tiir.  the  county  of  King,  was  entitled  to  a 
Judgment  against  the  defendants  for  the 
sum  of  $I2,472.]6.  with  Interest  thereon 

from  the  day  of  January,  1S83,  at 

the  rate  of  10  per  cent,  per  unnum,  to- 
gether with  the  costs  and  disbursements 
of  the  action.  The  defendants  filed  a  mo- 
tion to  set  aside  the  report  of  the  referee, 
and  for  a  new  trial,  which  motion  was  de- 
nied by  the  court.  Judgment  was  tliere- 
upon  entered  for  the  plaintiff  In  accord- 
ance with  the  referee's  report,  to  reverse 
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wblcfa  defendants  have  brought  the  cause 
to  this  court  by  writ  of  error. 

Eleven  different  errora,  alleged  to  have 
been  committed  by  the  court  below,  are 
assigned  by  plalntlHs  In  error  8b  grounds 
fur  reversal  of  the  Judgment.  The  first  10 
speclficattoDS  of  error  refer  almost  exclu- 
sively to  the  rulingeof  the  court  In  settling 
the  pleadings  in  the  case.  ThBy  are  not 
discussed  in  the  brief  of  counsel  for  plain- 
tiffs in  error,  and  thereforemlght  properly 
be  treated  as  waived;  but  we  have  never- 
theleeu  examioed  the  record  touching  these 
objections,  and  are  unable  to  perceive  any 
substantial  error  therein.  The  eleventh 
assignment  is  that  the  court  erred  in  deny- 
ing the  motion  of  defendants  to  set  aside 
the  report  of  the  referee,  and  to  grant  a 
new  trial.  Our  statute  provides  that  up- 
on a  motion  to  set  aside  the  report  of  a 
referee  the  coucluslonu  thereof  shall  be 
deemed  and  considered  as  a  verdict  uf  the 
Jury,  (see  Code,  $  250;)  and  In  nn  case  will 
such  report  he  set  aside  except  for  reasons 
which  would  make  It  the  clear  duty  of  the 
trial  Judge  to  set  aside  a  verdict,  and  or- 
der a  new  trial.  There  is  neither  i*  bill  of 
exceptions,  nor  the  evidence  given  befon? 
the  referee,  lu  the  record  In  this  case,  and 
we  can  therefore  only  r^onslder  the  legal 
effect  of  the  facts  found  by  the  referee. 
And  we  must  assume.  In  the  obsenceof  the 
evidence,  not  tmly  that  the  factsfound  are 
true,  but  also  that  the  evidence  warrant- 
ed the  findings.  Gardiner  v.  Schwab.  110 
N.  y.  650.  17  N.  E.  Rep.  732.  We  are  of  the 
opinion  that  the  facts  found  fully  justify 
the  conclufllons  of  law  arrived  at  by  tbo 
referee,  and  we  cannot  say  that  the  court 
erred  lu  refusing  to  set  aside  his  reimrt. 
But  the  learne<l  counsel  for  the  plaintiffs  In 
en-or  contends  that  tiie  settlement  of  the 
accounts  of  the  treasurer,  Hill,  with  the 
board  of  coun  ty  commissioners  Is  conclu- 
sive between  the  parties;  that  the  board 
of  commissioners,  in  making  such  settle- 
ment, acted  in  a  Judicial  capacity;  ond 
that  their  decision  cannot  be  collaterally 
attacked.  But  we  think  the  position  of 
cuunsel  is  clearly  untenable.  The  Judicial 
power  of  the  late  territory  of  Washington 
was  vested  by  the  organic  act  In  a  su- 
preme court,  district  courts,  probate 
courta,and  lujustlcesotthepesce.  See  sec- 
tion 1907,  Rev.  St.  U.  S.  It  follows,  there- 
fore, that  boards  of  county  commissioners 
could  not  have  been  clothed  with  Judicial 
powers  or  functions,  even  by  an  act  of  the 
legislature,  and  much  less  could  they  ex- 
ercise such  functions  in  the  absence  of  leg- 
islative enactment.  The  power  exercised 
by  the  board  of  county  conimlssioners  In 
making  sattlements  with  the  treasurer  of 
their  county  is  of  a  purely  lulalsterlal  char- 
acter, and  such  settlements  do  not  par- 
take of  the  nature  of  Judicial  decisions, 
and  are  not  binding  upon  the  county. 
The  commissioners  and  the  treasurer  are 
alike  agents  of  the  county,  and  the  acts 
or  omissions  of  one  agent  in  the  discharge 
of  duties  Imposed  by  law  can  in  noway 
affect  tiie  obligations  of  the  other  to  the 
common  principal.  Board  v.  Otis,  62  N.  Y. 
02;  Mayor,  etc..  v.  Stout,  (N.  J.)  18  Atl. 
Rep. 043;  Hunt  v.  State,  93  Ind.  311.  It  was 
the  duty  uf  the  defendant  Hill  to  properly 
account  for  all  moneys  received  as  county 


treasurer,  and  to  pay  over  to  his  successor 
in  ofi!lce,  at  the  expiration  of  his  otficial 
term,  all  money  belonging  to  the  county 
then  in  his  hands;  and  there  was  no  law 
authorizing  the  county  commissioners  to 
absolve  him  from  the  performance  of  that 
duty.  Dillon  V.  Spokane  Co.,  3  Wash.  T. 
498,  17  Pac.  Rpp.  889.  His  settlement  with 
the  county  commissioners  was  onlypr/ma 
/^/e  evidence  of  the  correctness  of  his  ac* 
counts,  and  cannot  be  pleaded  as  an  es- 
toppel. 3  Wash.  T.  500, 17  Pac.  Rep.  890; 
Jefferson  Co.  v.  Jones,  19  WIh.  61;  Nolley  v. 
CallawayCo.Ct..ll  Mo. 457;  Boardv.Otls, 
supra.  It  Isfurthercontended  byplalntlffs 
in  error  that  it  was  error  on  the  pare  of 
the  court  to  admit  In  evidence,  over  de- 
fendants' objection,  the  particular  Items 
of  the  accoun  ts  mentioned  In  the  complaint, 
forthe  reason  that  the  plaintiffs  had  failed 
to  furnish  a  copy  uf  the  same  tu  defendants 
within  10  days  after  demand  thereof  In 
writing,  as  provided  by  law.  The  Cude 
provides  that  It  shall  not  be  necessary  fur 
a  party  to  set  forth  in  a  pleading  a  copy 
of  the  instrument  in  writing,  or  the  Items 
of  nn  account  therein  alleged;  but  unless 
he  file  a  verified  copy  thereof  with  such 
pleadings,  and  serve  Che  same  on  the  ad- 
verse party,  he  shall,  within  10  days  after 
a  demand  thereof  In  writing,  deliver  to  the 
adverse  party  a  copy  of  such  Instrument 
of  writing,  or  the  Items  t)f  account,  veri- 
fied by  his  own  oath  or  that  uf  his  agent 
or  attoruey,  or  be  precluded  from  gt\ing 
evidence  thereof;  and  the  court  may  In  all 
cases  urder  a  bill  of  particulars  of  the 
claim  of  either  party  to  be  furnished. 
Code  Wash.  §  93.  This  action  Is  upon  an 
Instrument  In  writing,  and  nut  upon  an 
account;  and  the  plulntiffs,  having  set 
forth  a  copy  of  the  bond  in  the  complaint, 
which  was  duly  verified,  substantially 
complied  with  the  provisions  of  the  stat- 
ute In  that  particular.  The  execution  of 
the  bond  was  not  denied  by  the  defend- 
ants, and  the  breaches  of  itH  conditions 
were  set  out  In  the  complaint.  Tbe  ac- 
counts alleged  to  be  Incori-ect  were  public 
accounts,  and  were  kept  by  the  defendant 
Hill,  and  It  does  not  appear  that  they  were 
not  equally  as  accessible  to  defendants  as 
to  plalntills.  Tbe  object  of  a  bill  of  partic- 
ulars or  the  Items  of  an  account  la  to  ap- 
prise the  defendant  of  the  nature  and  ex- 
tent of  the  cause  of  action  In  order  that  he 
may  plead  with  greater  certainty.  Wat- 
erman V.  Mattalr,  5  Fla.  213.  See,  also, 
Boone,  Code  PI.  §  125.  And  If  the  defend- 
ant himself  has  the  means  of  obtaining 
such  information,  there  is  no  reason  tor 
ordering  the  plaintiff  tu  furnish  it  to  him. 
Whether  a  bill  of  particulars  should  or 
should  not  be  urdeivd  in  a  particular  case 
Is  a  matter  resting  largely  In  the  discre- 
tion of  the  trial  court.  People  v.  GIbbs, 
93  N.  Y.  470.  The  court  below  refused  to 
order  the  plaintiffs  to  furnish  a  bill  of  par- 
ticulars; and  in  the  absence  of  anything 
Indicating  that  the  defendants  were  preju- 
diced thereby,  we  would  not  feel  Justified 
in  disturbing  Its  ruling.  Since  the  trial  of 
this  cause  in  the  court  below  the  defend- 
ants George  D.  Hill  and  D.  M.  Hyde  hare 
died,  and  their  respective  personal  repre- 
sentatives have  been  substituted,  and  tbe 
action  continued  In  accordance  with  the 


Digitized  by  Google 


Wash.) 


EISENBAGH  «.  HATFIELIX 


£89 


prorlslone  of  the  etatnte.  PercelTlnx  no 
error  in  the  record,  the  Jadgment  of  the 
eourt  below  Is  affirmed. 

Scott.  DoNBAa.  and  Srtucs,  JJ.^eoneiir. 
HOTT,  3.,  did  not  Bit  at  the  hearing. 

(1  Wuh.  St  844)  ' 

FmaxT     al.  T.  Enra  Couktt  tt  oL 
{Supreme  Court  of  Wa^imgton.  18B1.) 

Error  to  sapericv  ooort,  Eiog  wsuAj. 

Thomaa  £urice  and  /.  C.  Haana,  for  c^ntifli 
in  error.  BanaXd  Jb  Pttn  and  w.  8.  JBuchi  ibr 
defendants  In  trtoe. 

Ain»B8,  C.  J.  nil*  aoUon  Invtdve*  (veidsaly 
the  samequestionfl  predeoted  In  tbe  caae  of  Ferry 
V.  King  Co..  ante,  537.  The  two oausea  were  aul>- 
milted  toeetner  upon  the  printed  briefs  of  coun- 
sel; and  for  the  reasons  given  in  the  opinion  In 
the  former  case,  herewith  filed,  the  Jodgment 
of  the  lower  oourt  Is  affirmed. 

Biius,  DuKBAXf  and  Boon,  JJ.,  oonoor. 

BawT,  J.,  did  not  Bit  at  the  hearing; 

(fWaah.  St.  236)   

ElSENBACB  et  al.  T.  Hatfibld. 
{SupremeCowrtttfWeuhinaton.  ICarohlS,  18M.) 
BiTAMiAif  Rights — Tn>i-Ia,in> — Whahtk*,  Doon, 
Era— AoonmoH. 
1.  The  title  to  land  over  which  th«  tide  ebbs 
and  flows  Is  in  the  state,  and  a  riparian  owner 
can  claim  no  easement  In  It^  nor  Impose  anysnT- 
itode  upon  it^  without  the  oonsent  of  the  legls- 
latnrs. 

S.  Under  Const  Wash,  art  15,  proriding  that 
the  leffislatore  shall  provide  for  the  appointment 
of  a  conimLsslon  to  establlBb  harbor  lines  in  the 
navigable  waters  of  all  harbors  in  the  state, 
within  or  In  front  of  the  oorporate  limits  of  a 
city,  or  within  a  mile  thereof,  and  shall  provide 
for  the  leasinfiT  of  the  right  to  buUd  and  main- 
tain wharves,  docks,  and  other  structures,  a  ri- 
parian proprietor  on  the  shore  of  the  sea,  so  sit- 
uated, nas  no  aothorilgr,  as  such,  to  extend 
wharves  in  front  of  his  land  below  high-water 
mark. 

ft.  Nor  oan  the  ripariui  iiroprleti»r*s  right  to 
aooretionB,  not  yet  in  existenoe,  give  him  any 
rights  In  the  land  below  hlgh-ude  mark,  as 
against  the  state. 

i.  A  riparian  proprietor  cannot  sue  to  en}oin 
Oie  erection  and  matntenanoe  of  structures  on 
tidal  land  by  porscais  who  erected  the  same,  and 
were  in  use  and  possession  for  oommerce,  trade, 
or  business  prior  to  the  passage  of  Act  Wash. 
March  20,  1890,  which  provides  {section  11)  that 
the  owners  of  any  lands  fronting  on  the  Pacific 
ocean,  or  any  Day.  harbor,  etc.,  shall  have  the 
right,  for  00  de^siuter  final  appraisement  of  tide- 
lauds,  to  porcDase  such  as  are  in  trtmt  of  the 
lands  owned  by  them:  "provided,  that  Ifvaiaa- 
ble  improvements,  in  actual  use  for  commeroe, 
trade,  of  boriness  bave  been  made  upon  said 
ttde-Isnds,  *  *  *  the  owners  of  snoh  Improve- 
ments shall  have  the  exclasive  right  to  puroliBse 
tlie  land  so  improved  fhr  the  period  aforesaid. " 
SriLXs,  J.,  dissenting. 

Appeal  hrom  aoperior  court.  Pierce 
coantf. 

This  IB  a  BDlt  for  an  Injunction.  After 
the  complaint  was  filed,  and  a  temporary 
order  ieaiied,  plaintiff  filed  an  amended 
complaint,  which  alleged,  In  anbstauce, 
that  he  was  the  owner  ol  certain  nplnnd 
burderiUK  and  abattlnsr  npon  the  high- 
water  mark  of  Paget  Boond  ;  that  by  rea- 
son of  sneh  ownership  he  was  entitled  to 
certain  littoral  rlgfata  In  and  to  the  Bbore 
opposite  his  lands,  and  Uiat  the  appellants 


were  occupying  the  shore  oppoalte  hfa 
land,  and  erectingatracturMand improve- 
ments thereon.  ^Defendants  filed  an  an- 
swer disclaiming  any  light  or  title  to  any 
land  above  high-water  mark,  and  alleging 
that  the  land  occupied  by  them  Is  part  of 
the  shore  of  Puget  Bound,  and  that  valua- 
ble ImproTementfl,  in  actual  use  for  com- 
merce, trade,  and  bu8ine88,had  been  made 
npon  said  lands  long  prior  to  the  passage 
of  the  tide-lands  act  of  March  26, 1R90,  and 
that  said  improvements  wereon  March  26. 
1890.  and  prior  thereto,  In  actual  use  for 
commerce,  trade,  and  business,  and  that 
the  defendants  are  the  owners  of,  and  In 
possession  of ,  such  improvements;  and  al- 
leging the  purpose  of  the  appellauts  to 
erect  on  said  shore  conveniences  for  ship* 
ping,  and  that  the  plalntttf  woaldhSTethe 
right,  In  common  with  all  other  persons, 
and  upon  the  same  terms,  to  use  such  con- 
Tculencee  when  erected :  and  denying  that 
the  plalntm  had  been  denied  access  from 
his  lands  to  the  navigable  waters  of  Puget 
sound  for  any  pnrpoaw  of  commerce  or 
navigation;  and  denylngthatthe appellee 
has  deelred  access  or  egress  from  the  wa- 
ters of  Puget  sound  wr  any  purpose  of 
commerce  or  navigation;  and  alleging 
that  the  harbor  lines  have  not  been  fixed 
opposite  said  lands,  and  that  the  lands 
have  not  been  disposed  of  by  the  state  of 
Washington;  and  denying  that  the  appel- 
lants have  wrongfully  or  unlawfully  ob- 
Btmcted  plaintUTs  access  to  the  naviga- 
ble waters  of  Paget  sound.  To  this  an- 
swer plaintiff  demurred,  on  the  ground 
that  the  same  did  not  state  facts  sufficient 
to  constitute  a  cause  of  acttun,  and  this 
demurrer  was  sustained.  Defendants  de- 
clined to  answer  further,  and  a  final  decree 
of  perpetual  Injanctdon  was  made. 

Calkbia  A  ShaekMbrti,  for  appellants. 
Doollttle,  Prltebardt  Steveaa  A  Croasenp, 
for  appellee. 

Anders,  C.  J.  In  this  case  this  court  Is 
called  upon  fur  the  first  time  to  determine 
the  rights  of  littoral  proprietors  of  lands 
abutting  upon  the  shore  of  an  arm  of  the 
Bea  In  which  the  tide  ebbs  and  flows;  and, 
while  It  Is  scarcely  necessary  to  look  be- 
yond our  own  constitution  and  lawB  for 
authority  to  guide  us  to  a  conclusion, 
still,  owing  to  the  Importance  of  the  ques- 
tions both  to  Individuals  and  the  public, 
and  the  magnitude  of  the  Interests  in- 
volved, we  have  examined  the  numerous 
authorities  cited  by  the  learned  counsel 
for  the  reepecttve  parties  In  the  elaborate 
briefs  which  they  have  fliei,  In  order  that 
we  might  familiarize  ourselves  with  the 
decisions  of  other  courts  npon  the  subject, 
and  with  the  reasons  upon  which  their 
decisions  are  based.  We  shall  not  at- 
tempt, however,  to  review  all  of  the  decl8< 
Ions  In  detail,  for  that  would  be  Impracti- 
cable. If  it  were  desirable,  but  will  only  re- 
fer to  a  few  of  the  cases  especially  alluded 
to  by  counsel. 

In  this  rtitate  the  common  lawfs  onr  rule 
of  decision  In  the  settlement  of  questions 
requiring  Judicial  determination,  when  not 
specially  provided  for  by  statute.  And  It 
seems  to  be  generally  conceded  that  at 
common  law  the  title  to  the  soil  under 
water  was  vested  In  thecrown.  The  own- 
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eraliip  of  the  soli  was  regarded  as  a  Jm 
pr/faiuM,  und  could  be  conveyed  to  indi- 
viduals, subject  oDiy  to  the  public  right  of 
navigation  and  fluhlng,  whii'h  public  rl^ht 
was  under  the  absolute  control  ot  parlia- 
ment. In  this  country  we  have  the  high- 
est authority  lu  support  of  the  doctrine 
that  the  state  has  succeeded  to  all  the 
lights  of  both  king  and  parliament,  and 
hence  is  the  absolute  owner  of  all  naviga- 
ble waters,  and  the  soil  under  them,  with- 
in Its  territorial  limits. 

This  question  wasthoroufirhly  discussed 
bj  the  supreme  court  of  the  United  States 
In  the  case  of  Martin  v.  Waddell,  16  Pet. 
367.  That  was  an  action  of  ejectment  for 
land  under  the  waters  of  Barltan  bay  in 
New  Jersey,  over  which  tbe  tide  ebbed 
and  flowed.  Theland  in  controversy  was. 
Included  in  a  large  tract  which  was  grant- 
ed by^  the  king  of  Great  Britain  to  the 
Duke  of  York,  and  subsequently  became 
Tested  In  tlie  proprietors  uf  East  Jersey, 
who  afterwards  surrendert^d  to  tbe  crown 
all  their  governmental  powers,  but  re- 
tained all  their  rights  of  private  property. 
One  of  the  parties  to  the  action,  as  tbe 
grantee  of  the  state  of  New  Jersey,  under 
a  law  of  the  state,  claimed  the  exclusive 
right  to  takeoysters  in  the  place  granted, 
and  the  other  clatmed  the  same  right  by 
virtue  ot  hiH  title  from  the  proprietors. 
The  right  of  the  crown  to  make  the  grant 
to  the  Duke  ot  York,  which  not  only  in- 
cluded the  tide-land,  and  also  the  waters 
and  soil  under  the  waters,  as  welt  as  the 
power  of  the  state  to  convoy  the  same, 
were  questions  thns  brought  directly  be- 
fore the  court  for  determination;  and  it 
was  held  that  the  king,  as  the  represent- 
ative of  the  nation,  had  an  unquestionable 
right  to  make  the  grant  to  the  Duke  of 
Tork,  with  all  the  preroftatlves  and  pow- 
ers ot  goverument  therein  contained.  In 
discussing  tbe  question  as  to  whether, 
since  Magna  Chart»,  the  king  had  power 
to  grant  land  covered  by  navigable  wa- 
ters to  on  Individual,  so  as  to  give  him  an 
exclusive  right  of  tishhig  within  the  limits 
of  the  grant,  Mr.  Chief  Justice  Taney  said : 
"And  we  the  more  willingly  forbear  to  ex- 
press an  opinion  on  this  subject  because  It 
has  ceased  to  be  of  much  Interest  in  the 
United  States:  for,  when  the  Revoluticn 
took  place,  the  people  of  each  state  be- 
came themselves  sovereign,  and  lu  that 
character  hold  tbe  absolute  right  to  all 
their  navieable  waters,  and  the  soils  un- 
der tliem,  for  their  own  common  nse,  sub- 
ject only  to  the  rights Hincesiirrendered  by 
tbe  constitution  to  the  general  govern- 
ment. A  grant  made  by  their  authority 
must  therefore  raauifeslly  be  tried  and  de- 
terniJned  by  different  princlplesfrom  those 
which  apply  to  the  grants  of  the  British 
crown. "  The  natural  a  nd  logical  conclu- 
sion ot  the  courc  was  that  the  grant  by 
the  state  conferred  upon  its  grantee  the 
exclusive  right  to  take  oysters  within  the 
territctry  covered  by  tbe  grHut. 

The  qiieMtion  of  the  ownership  of  lands 
under  tide-water  was  again  raised  In  the 
same  court  In  the  case  of  Pollard's  Lessee 
V.  Hagait.  8  How.  212,  which  w^is  eject- 
ment for  a  lotol  lund  in  the  city  of  Mobile, 
In  Alabama,  which  lay  below  high-water 
mark,  aiid  vhk'h  bad  been  granted  to 


plaintiff  by  congress.  After  approving  the 
decision  lu  the  case  of  Martin  v.  Waddell. 
Mr.  Justice  McKiKLBT,  in  the  course  nt  his 
opinion,  says:  "Then  to  Alabama  belong 
tbe  navigable  waters,  and  the  soil  under 
them,  lu  controversy  In  this  case,  sablect 
to  the  rights  snrrendered  by  tbe  constitu- 
tion to  tbe  United  States:  and  no  com* 
pact  that  might  be  made  between  her  and 
the  United  States  could  diminish  or  en- 
large those  rights."  The  court  further 
says  that, "by  the  preceding  course  of  rea- 
soulnic,  we  have  arrived  at  these  general 
conclusions:  Jblrst,  the  shores  ot  naviga- 
ble waters,  and  the  soils  under  them,  were 
not  granted  by  tbe  constitution  of  the 
United  States,  but  were  reserved  to  tbe 
states,  respectively;  second,  the  new 
states  have  the  same  rights,  sovereignty, 
and  jurisdiction  over  this  subject  as  the 
original  states;  third,  the  right  of  the 
United  States  to  public  lands,  and  the 
power  of  congreRB  to  make  all  needful 
rules  and  regulations  for  the  sale  and  dis* 
position  thervof,  conferred  no  power  to 
grant  to  the  plaintiffs  the  lands  in  contro- 
versy In  this  case." 

Again,  in  the  case  of  "Weber  v.  Commis- 
sioners, 18  Wall.  57,  It  was  held  that  to  the 
state  ot  California,  upon  her  admission 
Into  the  Union,  passed  the  absolute  prop- 
erty In,  and  dominion  over,  all  soils  under 
tide  water  within  her  limits,  with  the  con- 
Heqneiit  rightto  dispose  of  the  title  to  any 
part  thereof  In  such  manner  as  the  state 
might  deem  proper,  subject  to  the  para- 
mount right  of  navigation  over  tbe  wa- 
ters, so  farae  such  navigation  might  be  re- 
qnlred  by  the  necessities  of  commerce  with 
foreign  nations  and  among  the  several 
states,  the  regulation  of  which  was  vest- 
ed in  the  general  government.  Opinion  of 
Mr.  Jutitice  Firld,  at  page  G5. 

The  court  went  still  further  In  thecal  of 
McCready  v.  Virginia.  94  U.  S.  391,  and 
there  held  that  not  only  the  soil  under 
tide-waters  in  the  state,  but  the  waters 
themselves,  and  tbe  flsh  In  the  waters,  so 
far  as  they  are  capable  of  ownership,  be- 
longed to  the  state,  and  that  the  legisla- 
ture had  the  constitutional  right  to  pass  a 
law  prohibiting  any  person,  not  a  citlsen 
of  the  state,  from  fishing  in  each  waters. 
And  in  Wlllson  v.  Marsh  Co.,  2  Pet.  245. 
the  court  sustained  an  act  of  the  legisla- 
ture otDdaware  authorizing  the  damming 
up  of  a  navigable  stream  for  the  benefit  of 
adjoining  lands. 

The  case  of  Hoboken  v.  Baltroad  Co., 
124  U.  S.  656.  8  Sup.  Ct.  Bep.  643.  was  an 
action  of  ejectment  for  land  occupied  by 
the  railroad  company  along  the  margin 
of  the  Hudson  river.  Plaintiff  claimed  by 
dedication  of  the  street  to  the  water  by 
the  original  proprietor  of  the  land,  as  evi- 
denced by  tbe  "Loss"  map.  Defendant 
claimed  by  virtue  of  a  grant  from  the  state. 
Mr.  Justice  Matthbwb,  speaking  for  the 
court,  <!ald  :  "Thenature  of  the  title  In  the 
state  to  lands  nnder  tide-water  was  tnor- 
ouRhly  considered  by  the  court  of  errors 
and  appeals  of  New  Jersey  In  the  case  o( 
Kte^'eiis  V.  Railroad  Co..  U  N.  J.  Law,  688. 
It  was  there  declared  (page  549)  '  that  all 
nnvlKable  waters  within  the  territorial 
limits  of  the  state,  and  the  soli  under  such 
waters,  belonged  In  aotaal  proprietor  to 
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the  public;  that  the  riparian  owner,  bj 
common  law,  bos  no  peculiar  right  In  this 
public  domain  as  incident  of  Mh  estate; 
and  that  tbe  privileges  he  possesses  by  the 
local  cuBt(»m,  or  by  force  of  tbe  wharf  act, 
to  acquire  such  rights,  can,  belure  posse s- 
alon  has  been  taken,  be  r^ulated  ur  r»- 
Toked  at  the  will  of  tbe  leRlsIature.  The 
result  la  that  there  is  no  leeal  obstacle  to 
a  grant  by  the  leKl>tlutureto  tbe  defendant 
of  that  part  ol  the  property  of  the  public 
which  lies  in  Irout  of  the  lands  of  the 
plaintiff,  and  which  Is  below  hlffh-water 
mark.*  It  was  therefore  held  In  that  case 
that  It  was  competent  for  the  legislative 
power  of  the  state  to  grant  to  a  stranger 
lands  constituting  the  shore  of  a  naviga- 
ble river  under  tlde-water,below  the  high- 
water  mark,  to  be  occupied  and  used  with 
structures  and  improvementK  In  such  a 
manner  as  to  cut  off  the  access  of  a  ripari- 
an owner  irom  his  land  to  the  water, 
and  wlthoutmaklng  compensation  tohtm 
forsuch  loss."  And  again:  "Onr  conclu- 
aiou,  therefore,  is  that  the  grants  from  the 
state  of  New  Jersey,  under  which  the  de- 
fendant claims,  respectively,  are  a  L'cimpletti  < 
bar  to  tbe  recovery  sought  against  them  i 
In  these  salts. "  And  finally:  "Under  those  I 
grants  they  have  and  bold  the  rightful  | 
and  exclusive  possession  of  tbe  premises  In  , 
controversy  against  the  adverse  claims  of  i 
the  plaintiff  to  any  easement  or  right  of  ; 
way  upon,  and  over  them,  by  virtue  of 
the  original  dedication  of  the  streets,  to 
bigh-watur  mark  on  tbe  Loss  map." 

The  foregoing  decisions  of  the  highest 
ludlclal  tribunal  of  the  Ublted  tStates^ 
wttbont  otheror  further  authority,  would 
seem  to  settle,  beyond  controversy,  the 
question  of  title  to  the  tide-lands  of  this  ' 
state,  and  to  leave  no  duubt  whatever 
that  they  belong  to  the  state  in  actual 
propriety,  and  that  the  state  has  full 
power  to  dispose  uf  the  same,  subject  to 
no  restrictions,  save  those  Imposed  uikjq 
the  legislature  by  the  constitution  of  the 
stat«  and  the  constitution  of  tbe  United 
States;  and,  If  this  be  true,  tt  iieceBsarlly 
follows  that  no  individual  can  havet  any 
legal  right  whatever  to  claim  any  ease- 
ment in,  or  to  impose  any  servitude  i:pon, 
the  tide-waters  within  tlie  limits  of  tbe 
state,  without  the  consent  of  the  legi8la< 
tore. 

But,  Id  order  that  there  might  be  no 
doubt  upon  this  vexed  question,  the  con- 
stltutloD  ol  tlie  state  has  spoken  upon  the 
subject.  Section  1.  art.  17,  of  that  Instru- 
ment, declares  that  "the  state  of  Washing- 
ton asserts  Its  ownership  to  the  beds  and 
shores  of  all  navigable  waters  in  the  state, 
up  to  and  including  tbe  line  of  ordinary 
high  tide,  In  the  waters  where  the  tide 
ebbs  and  flows,  and  up  to  and  including 
the  line  of  ordinary  high  water  within  the 
banks  ol  all  navigable  rivers  and  lakes: 
provided,  that  this  section  ahull  not  be  con- 
strued so  as  to  debar  any  person  from  as- 
serting his  claim  to  vested  rights  In  tbe 
courts  of  the  state."  And  so  zealous  were 
the  people  of  the  state  in  guarding  their 
rights  In  these  lands  that  they  inserted  a 
proviso  in  the  constitution  to  tlie  effect 
that  no  law  of  VV'iiHliiugton  Territory, 
granting  shore  or  tide  lands  to  any  [>er- 
8on,  company,  or  any  municipal  or  pri- 


vate corporation,  should  be  deemed  valid. 
Const.  ai>t.  17,  §  '2. 

Appellee  contends,  liowever.  that  what- 
ever may  be  the  title  of  the  state  to  tbe 
soil  under  tide- water,  he,  by  virtue  of  his 
contiguity  to  the  water,  has  certain  rights 
In  tbe  shore  beyond  those  uf  the  general 
public,  and  which  are  peculiar  to  himself, 
among  whU-h  are  a  right  to  a  whart  out 
opposite  to  his  upland, a  right  of  ferriage, 
a  right  uf  unobslrueted  aecess  to  the  nav- 
igable water  in  front  of  him. and  a  further 
right  to  accretions  that  may  hereafter  be 
formed,  and  that  all  of  these  rights  are 
property,  and  are  "vested  rights."  And 
in  support  of  this  contention  the  learned 
<;punsel  for  appellee  have  cited  many  atH 
thorities,  among  which  are  Button  t. 
Strong.  1  Black.  23;  Bailzoad  Co.  v.  Schur- 
iQoir,  7  Wall.  272;  Tates  t.  Milwaukee,  10 
Wall.  m. 

But,  before  proceeding  further,  It  may 
tte  proper  here  to  observe  that  riparian 
rights  in  the  several  stutt^  are  settled  by 
the  respective  states  for  themselves.  See 
St.  Louis  v.  Myers.  113  U.  S.  5ti6,  5  Sup.  Ct. 
Kep.  m;  Barney  v.  Keokuk,  U4  U.  S.  324; 
WillKon  V.  Marsh  Co.,  2  Pet.  245. 

In  Dutton  v.  Strong,  cited  by  appellee 
as  an  authority  In  favor  of  his  right  to 
wharf  out  against  his  promises,  the  facts 
before  the  court  were  as  follows:  The  de- 
fendant in  the  court  below  had  constructed 
a  landing  or  bridge  plor  in  front  of  bis 
premises,  extending  to  the  navigable  wa- 
ters of  the  lake.  Plaintiff's  vessel  was 
moored  to  this  pier  In  a  storm,  and,  by 
force  uf  tbe  gale,  was  about  to  poll  down 
and  destroy  defendant's  structure,  when 
he,  after  requestlnje  the  master  of  the  ves- 
sel to  detach  the  same,  but  who  refused  to 
do  so,  cut  the  hawser,  whereby  the  ship 
was  set  adrift  audsunk.  Plaintiff  sued 
for  the  resulting  damage.  The  court  held 
that  tlie  defendant  had  a  right  to  erect 
the  pier  where  it  was,  and  to  protect  the 
same  by  cutting  the  vessel's  fastenings, 
even  although  it  was  thereby  exposed  to 
destruction.  Speaking  of  the  origin  of 
riparian  rights  In  this  country,  Mr.  Jus- 
tice Cmffu:  j  said:  "Our  anceatora  when 
they  immigrated  here  undoubtedly  brought 
the  common  law  with  them,  as  a  part  of 
their  inheritance:  but  tboy  soon  found  it 
indispensable,  in  order  to  secure  thesd  con- 
veniences, to  sanction  the  appropriation 
of  tbe  soli,  between  high  and  low  water, 
to  tbe  accomplishment  of  these  objects. 
Different  states  adopted  different  regula- 
tions upon  the  subject,  and  in  somt^  the 
right  of  the  riparian  proprietor  rests  upon 
Immemorial  usage.  No  reason  Is  perceived 
why  the  same  general  prindple  should  not 
be  applicable  to  the  lakes,  although  these 
waters  are  not  affected  by  the  ebb  and 
flow  of  the  tide."  We  have  no  doubt  of 
the  correctness  of  that  decision,  and  this 
court  wuuld  undoubtedly  follow  it  in  a 
similar  case. 

Tbe  case  of  Ballroad  Co.  v.  Scburmeir  In- 
volved the  title  to  land  on  tbe  Mississippi 
river  at  St.  Paul.  Schurmelr's  premises 
were  bfiunded  hy  high-water  mark  of  the 
river,  but  the  land  In  front  had  been  filled 
In  and  bsllt  upon,  down  to  extreme  low- 
water  mark ;  and  it  was  held  that  he  had 
a  right,  as  riparian  proprietor,  to  the  re- 
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claimed  lund,  as  affaliist  tbe  railroad  com- 
pany. Aud,  at  pa(?e  289.  Mr.  Juatlce  Ci-if- 
FOHi)  Buid  :  "Although  such  riparian  pro- 
prleturs  are  limited  to  the  stream,  still 
tliey  alBo  hfive  the  samerltchtto  construct 
suitable  landingfl  and  wharves,  for  the 
convenience  of  commerce  and  navigation, 
«s  Is  accorded  riparian  proprietors  border- 
inff  on  navigable  watera  affected  by  tbe 
ebb  and  flow  ol  the  tide. "  But  It  will  be 
remembered  that  the  same  learned  Judge 
said  In  Dutton  v.  Stronfc  that  different 
states  adopted  different  regulations  upon 
the  subject;  and  no  doubt  the  decision  of 
the  case  was  in  no  way  in  contllct  with 
the  "regalbtluns"  of  Minnesota. 

The  question  before  the  court  In  Tatesv. 
Milwaukee  was  as  to  th4  Talkllty  of  an 
ordinance  ol  the  city  of  Milwaakee  declar- 
ing a  wharf  belonging  to  Yates  a  nnl- 
sance;  and  It  was  remarked  by  Mr.  Jus- 
tice MiLi.RR,  in  speaking  generally  ol  rlpa- 
rinn  rights  on  navigable  streams,  that, 
whether  the  title  of  such  owner  extended 
beyoud  the  dry  laud  or  not,  he  has  the 
right  of  aceem  to  the  navigable  part  of 
the  river,  and  to  make  a  landing,  wharf, 
or  pier  for  his  own  use,  or  that  of  the  pub- 
lic, subject  to  such  general  rales  and  rogu- 
lationb  as  the  legislature  may  see  proper 
to  impose  fur  the  protection  of  the  rights 
of  the  public,  whatever  they  may  be,  and 
that  it  is  a  valuable  right  and  property, 
and  a  right  of  which,  when  once  vested, 
the  owner  can  only  be  deprived  In  accord- 
ance with  established  law,  and,  If  neces* 
eary  that  It  be  taken  for  the  public  good, 
upon  due  compensation. 

But  If  the  court  in  these  cases  really  In • 
tended  to  say  that  the  same  rule  applied 
to  the  shore  of  the  sea,  or  the  arms  of  tbe 
aea,  and  that  a  riparian  proprietor  has  a 
right,  as  against  tbe  state,  to  erect 
wharves  extending  below  high-water 
mark,  we  cannot  see  how  these  can  be  rec- 
onciled with  other  decisions  ol  the  court, 
especially  with  that  ol  Hoboken  v.  Rail- 
road Co.,  supra.  But  It  would  seem,  how- 
ever, that  tbe  court  In  the  later  case  of 
Weber  v.  CommlsKlonere  did  make  a  dis- 
tinction between  tidal  and  non-tidal  wa- 
ters; for  In  that  case  Mr.  Justice  Field, 
after  approving  tbe  doctrine  laid  down  In 
Yates  V.  Milwaukee,  says:  "Nor  Is  it  nec- 
essary to  controvert  the  proposition  that 
In  several  of  the  states,  by  general  legisla- 
tion or  Immemorial  usage,  the  proprietor 
whose  land  Is  bounded  by  the  shore  of  the 
sea.  or  of  an  arm  uf  tbe  sea,  possesses  a 
einiilar  right  to  erect  a  whari  or  pier  in 
front  uf  his  land,  extending  Into  the  wa- 
ters to  the  point  where  they  are  navigable. 
In  the  absence  uf  such  legislation  or  usage, 
however,  the  common-law  rule  would  gov- 
ern tbe  rights  of  the  proprietor,  at  least  in 
those  states  where  the  common  law  ob- 
tains. By  that  law,  the  title  to  the  tdiore 
of  the  eea ,  and  of  the  arms  of  the  sea  and 
under  tide-waters,  Is,  In  England,  in  the 
king;  in  this  country,  in  the  state.  Any 
erection  thereon,  without  license.  Is  there- 
fore deemed  an  encroachment  upon  tbe 
property  of  the  sovereign,  or,  as  it  Is 
termed,  in  the  language  of  the  law,  a 
•purpresture.'  which  he  may  remove  at 

J>leaaare.  whether  It  tend  to  obstruct  nav- 
gation  or  otherwise."    We  think  the 


above  In  a  correct  statement  of  the  law 
applicable  to  riparian  rlgnts  on  tide-wa- 
ters, and  that  It  Is  fully  supported  by  the 
authorities.  Gould,  Waters,  §  167,  and 
cases  cited;  Com.  v.  Alger,  7  Cuah.  53; 
Dana  v.  Whnrf  Co.,  31  Cal.  118;  Martin  v. 
O'Brien,  34  Miss.  31.  And  in  this  connec- 
tion It  must  not  be  forgotten  that  in  the 
case  of  Dutton  v.  Strong,  Railroad  Co.  v. 
Schurmelr,  and  Yatea  v.  Milwaukee,  as 
well  as  that  of  Case  v.  ToftU8,S9  Fed.  Bep. 
7M,  also  cited  by  counsel,  the  respective 
riparian  proprietors  had  already- erected 
their  improvements,  presumably  with  the 
license  of  the  state,  and  therefore  had  vest- 
ed rights  of  property  which  It  was  proper 
to  recognize  and  protect.  This  seems  to 
have  been  tbe  view  of  Mr.  Qould,  for,  in  a 
note  to  pectlon  149  of  his  work  on  Waters, 
In  which  he  quotes  from  the  opinion  of  the 
court  In  the  case  of  Yates  V.Milwaukee, 
he  uses  this  language:  "In  this  case  the 
wharf  wnlch  It  was  attempted  tocondemn 
as  a  nuisance  was  actually  built.** 

In  Ravenswood  v.  Flemings.  22  W.  Va. 
52,  which  la  a  well-considered  case.  It  was 
held,  under  a  law  of  that  state,  that  a 
riparian  proprietor  on  a  navigable  river 
had  no  right  to  build  a  wharf,  ferry,  or 
bulk-head,  below  high-water  mark,  with- 
out the  consent  of  the  towu  council,  and 
that  he  might  be  prevented  from  so  doing 
by  injunction.  And  in  Com.  v.  Alger,  su- 
pra, tbe  court,  In  a  most  learned  and  elab- 
orate opinion  by  Chief  Justice  Shaw,  sus- 
tained an  Indictment  against  the  d^end- 
aot  for  extending  a  whari  beyond  the  har- 
bor line  in  the  city  ot  Boston,  on  his  own 
land ;  and.  further,  that  the  statute  estab- 
lishing harbor  lines,  and  taking  away  the 
rights  of  proprietors  of  flats  In  the  harbor 
beyond  the  lines,  to  build  wharves  there- 
on, even  when  they  would  be  no  Injury  to 
navigation,  and  providing  forno  compen- 
sation to  such  proprietor,  was  not  uncon- 
stitutional, as  taking  private  property  for 
public  uses  without  compensation. 

We  think  the  authorities  abundantly 
show  that  a  riparian  proprietor  on  the 
shore  of  the  sen,  or  its  arms,  has  no 
rights,  as  against  the  state  or  its  gran- 
tees, to  extend  wharves  in  front  of  his 
land  below  high-water  mark. 

But,  If  this  were  not  so,  we  would  still 
be  constrained  to  bold  that  appellee  has 
no  such  rights;  for  the  constitution  of  the 
state,  which  Is  the  supreme  law  of  the 
land,  expressly  declares  tliat  the  legtsla- 
ture  shall  provide  for  the  appointment  of 
a  commission,  whose  duty  it  shall  be  to 
locate  and  establish  harbor  lines  In  the 
navigable  waters  of  all  harbors  of  the 
state,  wherever  such  navigable  waters  lie 
within  or  In  front  of  the  corporate  limits 
ol  any  city,  or  within  one  mile  thereof,  up- 
on either  aide;  and,  further,  that  the  l^- 
islature  shall  provide  general  laws  for  tbe 
leaning  of  the  right  to  bafld  wharves, 
docks,  and  other  structures,  upon  certain 
designated  areas,  or  tbe  legislature  may 
provide  by  general  laws  for  the  building 
and  maintaining,  upon  such  area,  wharves, 
docks,  and  other  structures.  Const, 
art.  15.  Nor  can  the  right  to  wharf  out 
be  claimed  under  the  act  of  the  territorial 
legislature  authorixing  bank  owners  to 
build  wharves  in  Hvnt  of  their  premises. 
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That  act  was  bat  a  llcenee,  at  moat,  and, 
uDtll  availed  of,  was  roTocable,  and  the 
constltDtloD  and  subsequent  laws  have 
abrogated  tbe  law. 

But  appellee  claims  tbat  he  has  a  vested 
right  to  future  accretioiw  to  hfs  land,  and 
cites  as  authority  to  sustain  his  position 
the  case  of  County  of  St.  Clair  v.  Lov- 
ingHlou,  23  Wall.  46.  And  the  court  in 
that  case  does  say  that  the  riparian  right 
of  future  accretions  is  a  vested  right.  But 
we  are  unable  to  see  how  one  can  have  a 
present  vested  right  to  that  which  does 
not  exist,  and  which  may  never  have  an 
existence.  It  seems  to  us  tbat  the  more 
rensonuble  doctrine  is  announced  In  the 
case  of  Taylor  v.  Underhill.  40  Cal.  471.  in 
which  case  the  court  says:  "Tbe  plain- 
tiff, as  a  riparian  owner,  has  also  a  right 
to  accretions  to  hts  land,  and  it  is  said  tbe 
claim  of  defendant  will  be  a  cloud  upon 
hlH  title  to  sQcb  accretions,  but.  as  yet, 
there  Is  no  such  property,  and  there  may 
never  be.  He  cannot  ask  the  court  to  In- 
terfere in  advance  to  prevent  a  cloud  being 
cast  upon  bis  title  to  tbat  which  may  nev- 
er have  an  existence. " 

The  case  of  Railway  Co.  v.  Renwick,  102 
U.  S.  ISO,  cited  by  appellee,  was  an  action 
for  dumages  by  a  riparian  proprietor  on 
account  uf  thebuilding  uf  a  railroad  along 
the  Mississippi  river  In  front  of  his  pntm- 
IseH.  The  court  held  that  the  plaintiff 
could  recover,  but  placed  its  decision  up- 
on a  statute  of  Iowa  (1H74)  providing  for 
compensation  to  riparian  owners  In  such 
cas^.  Previous  to  this  statute  it  was 
held  In  tbe  case  of  McManus  v.  Carmlcbael, 
S  Iowa.  1.  after  an  exhanstive  review  of 
the  authoritleB,  tbat  tbe  title  of  riparian 
owners  extended  only  to  high-water  mark ; 
and  in  the  case  of  Tomlin  v.  Itailruad  Co., 
32  Iowa.  109,  the  court  held  that  "the  doc- 
trine deduciblefrom  adj  udged  cases  is  that, 
by  the  rules  of  the  common  law,  the  own- 
er of  land  along  the  shore  of  a  navigable 
river  is  entitled  to  no  right,  either  in  the 
shore  or  waters,  as  an  Incident  of  his  own- 
ership, except  the  contingent  ones  of  allu- 
vion and  dereliction.  Hence  he  is  not  en- 
titled to  dumngea  for  an  improvement 
made  along  the  banks  of  such  river,  by 
authority  of  tbe  state,  the  effect  of  which 
is  to  deprive  him  free  access  to  the 
stream." 

The  same  question  was  before  tbe  court 
of  appeals  of  New  York  in  tbe  case  of 
Gould  v.Railroad  Co., 6  N.T.  522,  and  was 
decided  the  same  way.  In  that  case  the 
court  said:  "The  banks  of  the  Hudson 
river,  between  high  and  low  water  mark, 
belong  to  thepeople.and  the  riparian  pro- 
prietor has  no  better  right  to  the  use  of 
It  than  any  other  person.  If  he  build  on 
it  or  erect  awhari  there,  it  would  be  a 
purpresture,  which  the  legislature  might 
direct  to  be  removed,  or  to  be  seized  for 
the  use  of  tbe  public;  or  the  legislature 
might  authorize  an  erection  in  front  there- 
of, as  in  case  of  iSmith'iti  wharf,  on  the 
Thames."  And  In  Stevens  v.  Railroad 
Co.,  »4  N.  J.  Law,  532.  it  was  hf>Id  that, 
although  an  owner  of  land  adjacent  to 
navigable  water  Is  more  conveniently  sit- 
uated for  the  enjoyment  of  thepubllc  ease- 
ment than  others,  he  bas,  by  virtue  of 
common  law,  no  mora  or  greater  rights 


thau  the  rest  of  the  community.  In  Lang* 
don  V.  Mayor,  98  N.Y.  155,  It  was  said 
that  the  legislature  of  the  state,  wherenot 
reetrained  by  constltutloual  inhibitions, 
could  authorize  a  boom  to  be  placed 
across  tbe  Hudson  river  for  private  use, 
and  tbat  the  right  of  Che  state  to  grant 
tbe  navigable  waters,  except  as  restrained 
by  constitutional  checks,  is  as  absolute  as 
its  rights  to  grant  the  dry  land  which  it 
owns,  and  that  the  state  holds  the  public 
domain  as  absolute  owner,  and  not  as  a 
trnatoe.  except  as  It  Is  oiganlzed  and  pos- 
sesses all  its  powers  and  property  for  the 
public  benefit.  See,  also,  Wood,  Nula.  (2d 
Kd.)  Ga»,  and  notes. 

Many  decisions  of  the  various  statu 
courts  have  been  cited  by  appellee  as  aus' 
taluing  a  contrary  doctrine  to  tbat  of  the 
above  cases,  but  we  find,  upon  examina- 
tion, that  they  are  mostly  (especially 
those  referring  to  riparian  rights  in  tide- 
waters) based  either  upon  statutes  or  lo- 
cal customs,  and  are  therefore  not  prece- 
dents binding  upon  us.  Our  attention  1b 
also  called  to  the  English  cases  of  BuI^- 
clench  V.  Board  of  Works,  L.  R.  5  H.  L. 
418,  and  Lyon  v.  Fishmongers'  Co.,  17 
Moak.Eng.R.  61,  only  the  latter  of  which, 
however,  we  have  had  an  opportunity  to 
examine;  and  in  tbat  case  the  principal 
question  involved  was  tlie  construction 
of  an  net  of  parliament  which  distinctly 
recognized  riparian  rights  in  the  owner, 
and  which  provided  (section  179)  that 
"none  of  the  powers  by  this  act  conferred, 
or  anything  In  this  act  contained,  shall 
extend  to  takeaway,  alter,  or  abridgeany 
right,  claim,  privilege,  franchise,  exemption 
or  Immunity,  to  which  any  owneror  occu- 
pier of  any  lauds,  tenements,  or  heredita- 
ments on  the  banks  of  the  river.  Including 
the  banks  thereof,  or  of  any  alts  or  islands 
In  the  river, arenowby]awentitled,norto 
take  away  or  abridge  any  legal  right  of 
ferry,  but  the  same  shall  renialu  and  con- 
tlnuelnfuU  forreand  effectasif  thlsacthad 
never  been  made. "  The  statute  is  a  very 
broad  and  comprehensive  one;  and,  as  it 
was  not  questioned  but  that  Lyons'  wharf 
was  erected  and  used  where  It  was  in  ac- 
cordance with  the  law,  the  owner  was  en- 
titled to  the  "privilege"  of  continuing  to 
use  It,  as  against  the  fishmongers'  Com- 

?iany,  "as  If  the  act  bad  never  been  made.** 
ndeed,  it  was  conceded  in  argument  that 
he  bud  a  right  of  access  from  the  river  to 
the  front  of  bis  whari,  but  It  was  con- 
tended that  lie  had  no  such  right  as  to 
the  side  next  Wlnckworth's  Hole,  which 
was  merely  an  Inlet  from  the  river.  Tbe 
court  held  otherwise;  and  its  conclusion 
was  evidently  In  accordance  with  tbe  pro- 
visions of  the  act  In  question,  although 
at  variance  with  tbe  earlier  common-law 
doctrine,  as  laid  down  by  Lord  Mansfirld 
in  Rex  v.  Smith,  2Doug.  442.  in  which  tbat 
eminent  jurist  held  that  tbe  king  might 
authorize  the  erection  of  a  structure  In 
front  of  defendant's  premises,  between  high 
and  low  water  mark,  In  the  river  Thames, 
even  though  the  defendant  was  thereby 
cut  off  from  the  use  of  his  wharf. 

The  result  of  our  Investigation  of  the 
authorities  leads  us  to  the  conchislon  that 
riparian  proprietors  on  the  shore  of  the 
navigable  waters  ol  the  state  have  no  spe- 
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clal  or  pacullar  rtsbts  therein  an  an  tnct- 
dent  to  their  estate.  To  bold  otherwise 
would  be  to  deny  the  power  of  the  state 
to  deal  with  Its  own  property  as  It  may 
deem  best  for  the  public  good.  If  the 
state  cannot  exercise  Its  coiiBtltutlonal 
rlEht  to  erect  wharves  and  other  stract- 
nres  upon  Its  public  waters  in  aid  of  nuvl- 
ffation  without  the  consent  of  adjoining 
owDers,  it  is  obviuuftly  deficient  In  the 
powers  of  self-development,  which  every 
government  Is  suppoued  to  pouisess, — a 
proposition  to  which  we  cannot  absent. 
See  Galveston  v.  Menard,  23  Tex.  349. 
Nor  do  we  think  this  view  In  any  way 
conflicts  with  the  constitution  of  the  state, 
but,  on  the  contrary,  we  believe  it  Is  in 
strict  harmony  with  it,  when  all  Its  parts 
are  construed  toeether.  We  cannot  think 
that  the  bnildingr  by  the  state  or  Ite  gran- 
tees of  whurves,  upon  shores  of  navlt^able 
waters,  would  constitute  either  a  takiuK 
or  damaging:  of  private  property  tor  pub- 
lic use,  In  contemplation  of  the  coasUtu- 
tlon.   See  Com.  v.  Alger,  supra. 

The  next  question  to  be  consMered  Is, 
by  what  right,  it  any,  do  appellants  oc- 
cupy the  shore  In  front  of  appellee'ei  prem- 
ises? And  in  considering  this  question  It 
must  be  remembered  that  the  demurrer  In 
this  case  admits  that  they  have  thereon 
valuable  Improvements  In  actual  use  for 
commerce,  trade,  and  business,  and  that 
said  improvements  were  on  said  lands  on 
March  26. 1890,  the  date  of  the  passage  of 
the  tide-land  act;  that  said  lands  are 
within  one  mile  of  the  corporate  limits  of 
the  city  of  Tacoma;  that  the  harbor  lines 
have  not  been  fixed  opposite  to  said  lands; 
and  that  the  same  have  not  been  dtsposed 
ol  by  the  state.  Appellee  has  never  erect- 
ed any  improvements  on  the  shore,  but 
claims  that  the  appellants  are  trespassers, 
and  that,  as  against  them,  be  Is  entitled 
to  relief  bylnjahctlon.  Onthe  other  hand, 
appellants  claim  to  be  rightfully  in  posses- 
sion of  the  disputed  lands  by  authority  of 
the  act  of  thelegislature  above  mentioned. 
Section  11  of  this  act  prnvldes  that  "  the 
owner  or  owners  of  any  lands  abutting, 
or  fronting  upon,  or  bounded  by,  the 
shore  of  the  Pacific  ocean,  or  of  any  bay, 
harbor,  sound,  Inlet,  lake,  or  water-course, 
shall  have  the  right  for  sixty  (60)  days 
following  the  filing  of  the  final  apprafttal 
of  the  tide-lands  to  purchase  all  or  any 
part  of  the  tide-lands  In  front  ol  the  lands 
so  owned:  provided,  that  If  valuable  Im- 
provements, In  actual  use  for  commerce, 
trade,  or  business,  have  been  made  upon 
said  tlde*Ianda,  by  any  person,  associa- 
tion, or  corporation,  the  owner  or  owners 
or  such  Improvements  shall  have  the  exclu- 
sive right  to  parcbaae  the  land  so  Im- 
proved for  the  period  aforesaid ;   *   •  • 

Srovlded.  that  nothing  In  this  act  shall 
e  so  construed  as  to  apply  to  any  Im- 
provements made  after  the  passage  of  this 
act."  We  think,  by  a  lair  construction 
of  this  statute,  that  appellants  are  right- 
fully In  possession  of  the  disputed  prem- 
ises, and  have  a  right  to  maintain  their 
iinprovemimts  as  they  were  on  March  26, 
ISIM),  bnt  that  they  have  no  right  to  en- 
large their  erections  prior  to  socb  time  as 
tbey  may  be  authorised  to  purchase  the 
lands  from  tbe  state.  F<w  the  forvulBg 


reasons  the  Judgment  of  tbe  conrt  below 
Is  reversed,  and  the  cause  remanded  tor 
further  proceedings  In  accordance  with 
this  opinion.  So  ordered. 

HoYT,  Scott,  and  Dunbab,  JJ.,concar. 

Stiles,  J.,  {dli'sentioff.)  The  plaintiff 
in  the  superior  court,  the  appellee  here, 
alleged  ownership  of  lots  15, 16,  and  17,  In 
blocks  1  and  2,  In  Wallace's  addition  to 
the  city  of  Tacoma;  that  hlslots  bad  a  wa- 
ter frontage  on  Puget  sound,  a  navigable 
arm  of  the  sea.tora  distance  of  more  than 
150  feet;  that  defendants  had,  about  May 
1,  1890,  taken  exclusive  possession  of  the 
shore  In  front  of  bis  lots,  including  all  tbe 
area  between  high  and  low  water  marks, 
and  had  placed  certain  obstructions  in  the 
way  of  his  access  to  the  water,  and  were 
threatening  to  Increase  the  obstmctlons. 
and  refused  him  any  access  to  the  water 
from  his  land,  or  to  permit  him  to  enjoy 
any  of  his  riparian  rights.  The  prayer  of 
the  complaint  was  for  a  mandatory  In- 
junction to  secure  the  removal  of  the  ob- 
Btruetluns.  The  answer  admitted  plain- 
tiff's  ownership  to  high-water  mark,  but 
denied  his  right  of  access  and  all  other 
riparian  rights;  admitted  taking  possen- 
slon  of  the  shore;  claimed  Improvements 
In  actual  use  for  commerce,  trade,  and 
business  on  March  26,  1S90,  and  prior 
thereto,  and  the  right  to  purchase  the 
land  Improved  under  tbe  act  of  that  date; 
and  alleged  the  distance  between  high  and 
low  water  marks  to  be  not  exceeding  250 
feet,  and  from  hlgb  water  to  water  of  thi^ 
depth  of  5  fathoms  to  be  400  feet.  Tbe 
court  below  sustained  a  demurrer  to  tbe 
answer,  and  tlie  opinion  of  this  court  has 
reversed  the  ruling. 

I  think  the  demurrer  should  havB  been 
sustained — First,  for  the  reason  that  the 
allegations  of  the  answer,  intended  to 
show  Improvements  March  26,  1890,  were 
not  the  statements  of  any  fact,  but  con- 
cluBif>ns  of  law;  and,  secondly^  on  the 
main  question,  because  tbe  law  of  tbe  case 
is  different  from  that  announced  by  the 
court  in  its  decision.  This  is  the  first  in- 
stance In  the  recorded  history  of  English 
or  American  law  where  private  persons,  for 
private  rnds,  have  been  sustained  by  a 
court  in  taking  and  maintaining  permanent 
possession  of  the  shore  of  an  arm  of  the 
sea,  or  of  any  navigable  water,  to  the  ex- 
clusion of  theownerof  the  bank  from  pasS' 
Ing  over  It  to  the  water;  and  U  the  act  of 
March  26, 1890,  has  the  effect  ascribed  to 
it,  It  Is  tbe  first  act  of  an  English  or  Amer- 
tican  legislature,  not  excepting  those  of 
New  York  and  New  Jersey,  which  has 
ever  done  so  much.  The  public  right  in 
navigable  waters,  and  to  the  soils  under- 
lying them,  have  t}een  freely  regulated  and 
disposed  of  by  both  parliament  and  tbe 
legislatures;  but  both  have  held  sacred 
the  rights  admitted  to  exist  In  connectloo 
with  the  lands  bordering  tbe  waters, 
whether  with  or  without  constitutional 
rules  against  taking  private  property 
without  compensation.  These  rights 
have  been  regulated  In  divers  ways  prop- 
er to  their  locality,  according  to  the  com- 
plicated neceimlties  oil  crowded  harbors  or 
the  unfrequented  shores  of  remote  wa- 
ters ;  tnit  whUe  It  to  troethat  a  few  conrts 
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have  theoretlcully  denied,  many  have actn- 
ally  upheld  Ihem.  and  no  other  leKielature 
has  ever  Ignored  them.  Even  the  act  of 
the  lesclslatore  of  New  York.  In  1840,  which 
save  rise  to  the  caw  of  OouM  v.  Railroad 
Co.,  6  N.  T.  548,  made  the  moet  ample  pro- 
TlBioQ  for  draw-brld|^,  so  as  to  contione 
narlffatlon  In  bays  and  streams  cat  off 
by  the  railroads,  and  for  the  extension  of 
-wharves  and  docks  across  the  tracks  to 
the  river  beyond;  all  of  which  was  In 
obedience  to  the  settled  policy  of  the 
state.  InaQKorated  In  1786,  which  problbtt- 
ed  the  sale  of  any  shore  lands  to  other 
than  riparian  owners.  Eumsey  v.  Rail- 
road Co.,  114  N.  T.  423,  21  N.  E.  Rep.  1066. 
Of  the  other  old  states,  every  one,  from 
the  Massachusetts  colony,  lu  1641,  down 
to  Now  Jersey,  In  1848  and  1969,  has  simi- 
lar provisions  to  those  of  New  York,  and 
a  (dmllar  policy.  Uf  the  youngrer  states, 
w^bile  some  have  no  prorlalrinB  by  statute 
on  the  subject,  every  one  which  has  a 
statute  yields  to  the  shore-owuer  the 
right  to  wharf,  and  In  the  great  majority 
of  the  others  the  courts  have  held  sucli  a 
right  to  exist  whenever  the  question  has 
been  presented.  I  know  thte  ailment 
proves  uotblDje  In  the  face  of  the  claim 
that  It  Is  for  every  state  to  settle  for  Itself, 
through  Its  legislature,  what  its  policy  In 
this  regard  will  be.  I  adduce  it  merely  by 
way  of  offering  a  reason  why  this  court 
Bhonld  be  slow  to  conclude  that  the  effect 
of  the  act  of  1890  was,  and  was  Intended 
to  be,  what  It  baa  now  been  decided  to  be. 

We  are  not  a  new  people.  As  an  organ- 
lied  commnnlty  we  date  from  lFt58.  True, 
the  sovereignty  was  withheld  until  1889; 
but.  upon  the  faith  of  a  policy  adupted 
and  placed  among  the  statutes  of  the  ter- 
ritory In  1864,  lands  were  acquired  upon 
the  shores  of  our  navigable  waters,  and 
Improvements  made  at  great  cost  by  pri- 
vate persons,— improvements  which  had 
a  large  share  In  making  it  possible  for 
Washington  to  become  a  state,  but  which 
the  principle  of  the  court's  declRion  would 
render  it  possible  for  the  very  next  legis- 
lature to  sweep  out  of  existence  or  confis- 
cate without  compensation.  This  was  a 
territorial  statute.  It  Is  true;  but  the  ter^ 
ritory  was  competent  to  frame,  and  did 
frame,  policies  in  a  hundred  other  particu- 
lars between  which  and  this  I  can  see  no 
distinction.  If  Massachusetts,  In  1641, 
when  a  mere  colony  of  Great  Britain, 
could  absolutely  grant  away  the  soil  be- 
neath the  waters,  so  as  to  bind  her  when 
abe  became  a  state,  as  well  as  the  state 
of  Maine  and  New  Hampshire:  and  if  the 
provincial  governor  of  New  York  could. 
In  16H9,  grant  to  the  city  of  New  York  the 
fee  of  the  shore  betweep  high  and  low  wa- 
ter marks,  whereon  are  now  based  some 
of  the  most  valuable  titles  in  that  city 
and  in  the  world,— it  wonld  seem  to  be  no 
sreat  violation  of  common  sense  to  say 
that  the  territory  of  Washington  rouM 
lawfully  legislate  to  the  extent  of  the  act 
of  1>*54.  And  who  has  ever  questioned  the 
tlileto  shore  lands  under  the  Maoaachu- 
setts  ordinance,  or  under  the  Donean 
charter  of  1689? 

But  It  Is  said  that  ttae  constitution,  or 
the  act  of  1890,  or  both  together,  have  re- 
pealed the  act  of  1854.  Let  m  see.  In  the 
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schedule  of  the  constitntlon,  (article  27,  $ 
2,)  in  obedience  to  the  last  clause  of  sec- 
tion 24  of  the  enabling  act,  It  was  provid- 
ed that  all  laws  in  force  in  the  territory, 
not  repugnant  to  the  constitution,  shuuld 
remain  In  force  until  they  expired  by  limit- 
ation or  were  repealed  by  the  legislature; 
and  then  there  was  a  proviso  "that  this 
section  shall  not  be  so  construed  as  tn 
validate  any  act  of  the  legislature  of 
Washington  Territory  granting  shore  or 
tide  lands  to  any  person,  company,  or 
any  municipal  or  private  corporation.** 
What  effect  doesthatprovlso  have  on  any 
such  act?  It  prevents  the  constitution 
from  **  validating"  it.  If  the  act  was  a 
valid  law,  it  continued  so;  it  It  was  in- 
valid, it  continued  the  same.  Everybody 
knows  that  tbe  proviso  was  aimed  at  a 
single  case  where  the  legislature  of  theter- 
ritory  did  once  attempt  to  grant  shore- 
lands  to  a  railroad  company ;  and  It  was 
merely  to  prevent  that  act  from  gather- 
ing force  from  the  constitution,  so  as  to 
render  that  valid  which  it  was  eospected 
had  become  or  had  always  been  Invalid, 
that  the  proviso  was  enacted.  Tbe  grant 
was  believed  to  have  been  a  fraud,  and 
dead  in  law,  and  tbe  proviso  was  to  pre- 
vent Its  being  galvanized  into  life.  Bat 
the  act  of  1854  fCode,  §3271j  was  not  a 
grant  of  lands  In  any  sense.  This  court 
has  said  It  was  "but  allcense,at  most;" 
and,  while  I  do  not  agree  that  the  right 
to  wharf  oot  was  dependent  upon  the 
act,  the  court*8  statement  Is  good  law, 
to  the  effect  that  It  was  not  a  grant  of 
tide  or  shore  lands,  and  therefore  was 
not  covered  by  the  proviso  In  question. 
But  mark  the  difference'  when  the  constl* 
tutlon  touches  shore-lands  covered  by 
patents  of  the  United  States,  taken  and 
paid  for  lu  good  faith  by  settlers.  Article 
17  treats  of  tide-lands,  and  In  Its  second 
section  the  state  expressly  disclaims  all  ti- 
tle to  such  patented  lands,  unless  the  Unit- 
ed States  shall  set  aside  the  patents  as 
fraudulent.  Now,  under  the  case  of  Pol- 
lard's Lessee  v.  Hagan,  8  How.  229.  these 
patents,  so  far  as  the  tide-lands  were  con- 
cerned, wereabsolntely  void,  and  the  lands 
would  have  belonged  to  the  state,  but  for 
the  constitutional  waiver  made  by  the 
people  of  the  state.  In  their  high  sense  of 
falmeee  and  Justice. 

Tbe  only  other  provision  on  tbe  subject 
in  the  constitution  Is  in  section  1  of  article 
17,  where  the  state's  ownership  of  the  beds 
and  shores  of  all  the  navigable  waters  in 
the  state  to  ordinary  high-water  mark  Is 
asserted.  But  It  did  not  require  any  Huch 
assertion  to  vest  those  Iffnda  In  tbe  state; 
for  by  an  unbroken  line  uf  decisions,  from 
far  back  of  Pollard's  Lessee  v.  Hagau.  tbe 
courts  have  held  that  this  ownership  Is  In 
the  state,  thrust  upon  It  as  sovereign.  In 
trust  for  Its  own  people  and  those  of  the 
nation, for  parposes  of  commerceand  nav- 
igatlon  as  natural  highways.  It  Is  Idleto 
say  that  this  assertion  in  the  constitution 
conferred  or  strengthened  the  actual  title 
of  the  state,  and  this  could  not,  therefore, 
havebeoi  Its  purpose  But  there  was  a 
valid  purpose  to  subserve  by  this  asser- 
tion, and  that  was  to  pat  It  beyond  ques- 
tion that  In  this  state  the  sovereignty  as- 
•amed  was  to  high-water  mark,  and  aot 
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merely  to  low-water  mark.  The  United 
States,  in  ell  Its  grants,  has  conceded  that 
tlie  fast  land  stops  at  high-water  mark ; 
but  In  some  of  the  states,  as  Massachu- 
setts, Rhode  Island,  Illinois,  and  Minneso- 
ta.  the  title  of  the  shore-owner  has  been 
conceded  to  extend  to  low-water,  or  a 
certain  distance  below  hiKh-water  mark. 
This  concession  was  by  legislation  in  some 
states,  and  by  the  decisions  ol  courts  In 
others.  Meyers  v.  St.  Lonls,  8  Mo.  App. 
266.  I  hold  that  it  was  to  place  Washlnff- 
tou  in  the  rank  of  the  greater  nnmber 
of  states  which  atop  the  title  ol  the 
shore-owner  at  high  water  that  the  con- 
sldtutlonal  aasertlon  of  ownership  was 
made,  and  for  no  other  purpose,  since  no 
other  purpose  conld  be  subserved  by  it. 
But  mark,  again,  the  care  with  which  this 
QBsertlon  of  ownership  was  coupled  with 
the  proviso,  "that  tills  section  sball  not 
be  construed  so  as  to  debar  any  person 
from  asserting  hiB  claim  to  vested  rights 
in  the  courts  of  the  state. "  Under  the 
view  the  conrt  takeaof  these  constltucion- 
Dl  provisions,  what  vested  right  could 
there  be  to  which  the  proviso  would  ap- 
ply? It  could  not  have  referenct*  to  any 
wharf  property  erected  under  the  act  of 
1854,  since  the  court  says  that  act  was  a 
mere  license;  and  a  mere  license  Is  revoca- 
ble at  the  pleasure  of  the  licensor,  and  cre- 
ates no  veKted  right.  Klvett  v.  McKelth- 
an,  90  N.  C.  106;  Johnson  v.  Sklllman,  29 
Minn.  95,  12  N.  W.  Rep.  149;  St.  Louis 
Stock-Yards  v.  Wiggins  Ferry  Co..  112  111. 
384;  Cobb  v.  Fisher,  121  Mass.  169.  So 
the  court  holds  that  the  right  to  future 
accretions  Is  not  a  vested  right,  citing 
Taylor  r.  Underhill,  40  Cal.  471,  although 
that  was  merely  the  refusal  of  the  court 
to  declare  a  void  certificate  of  purchase 
from  the  state  a  cloud  upon  plaintiff's 
right.  This  leaves  nothing  whatever  for 
the  constitutional  provision  to  act  upon, 
and  the  language  under  the  court's  inter- 
pretation la  mere  Bound  without  any  sub- 
stance whatever. 

The  article  (15)  on  harbors  and  tide- 
waters Is  nothing  more  than  a  limitation 
upon  the  legislature  prohibiting  it  forever 
from  disposing  of  the  sea  or  river  beds  be- 
yond certain  lines  in  front  of  incorporated 
towns.  Such  lines  exist  in  all  Important 
harbors,  and  are  drawn  to  prenerve  the 
public  right  of  navigation,  usually  their 
location  Is  changed  from  time  to  time  as 
circumstances  require,  and  It  was  a  change 
of  this  kind,  fully  authorised  by  the  state, 
That  produced  the  case  of  Yates  v.  Mil- 
waukee, 10  Wall  497.  The  court  seems  to 
construe  section  3  of  this  article  as  though 
there  were  never  to  be  any  wharves  here 
except  "upon  certain  designated  areas," 
and  that  construction  Is  quite  harmoni- 
ous with  the  views  taken  of  the  constitu- 
tional scheme  as  a  whole;  bat.  it  any- 
thing else  were  necessary  to  convince  one 
that  the  whole  construction  Is  wrong, 
this  would  supply  It.  Certainly  no  equal- 
ly absurd  scheme  could  be  contrived,  un- 
leas  some  one  were  to  propose  that,  ontU 
the  state  builds  Its  wharves,  all  ahli*s 
must  be  anchored  at  the  harbor  line, — ear^ 
go  and  passengem  to  get  ashore  aa  best 
they  can. 

Turning  now  totbeact  of  March  26, 1890^ 


the  first  thing  that  attracts  attention,  aa 

having  a  bearing  on  the  matter  under  dis- 
cussion, is  that,  for  some  reason,  the  law 
gives  the  pre-emptive  right  to  buy  tide- 
lands,  with  certain  exceptions,  not  to  the 
public  at  large,  but  to  the  upland  owner; 
and  therein,  I  maintain,  is  fashioned  the 
general  polciy  of  the  state  on  this  subject, 
which  Is  to  enlarge  the  rightconceded  to  be 
In  upland  owners  by  the  act  of  1854,  and  is 
exactly  In  harmony  with  the  legislation  of 
every  other  state  in  the  Union  which  has 
lands  of  this  character  and  laws  upon  the 
subject.  I  say  thlsisthepollcy.becauseltls 
not  going  outside  of  proper  bounds  to 
further  say  that,  of  all  the  shores  of  navi- 
gable waters  within  the  state  of  Wash- 
ington, not  one  ten-thousandth  part  will 
be  free  from  this  preemptive  right  of 
shore-owners  or  their  grantees,  under  sec- 
tion 12  of  the  act.  This  section  12  has 
some  striking  language  in  it,  which,  to 
my  mind,  further  shows  the  policy.  Un- 
der it,  when  an  abutting  owner  has  at- 
tempted to  convey  tide-uinds  In  front  of 
his  uplands,  or  littoral  rights  therein,  his 
grantee  may  purchase  the  tide-lands  to 
the  extent  of  the  tract  or  rights  (littoral 
rights)  so  conveyed.  Now,  what  are  the 
** littoral  rights"  which  the  upland  owner 
could  so  convey?  Are  tbegr  what  the  con- 
stitution speaks  of  as  "vested"  rights? 
Tbe  mere  license  under  the  act  of  1854  was 
not  one  of  them,  because  a  license  Is  per- 
sonal to  the  licensee  and  cannot  be  con- 
veyed. 13  Amer.  &  Eng.  Enc.  Law,  545. 
Wbat  "littoral"  right  could  an  upland 
owner  attempt  to  convey,  but  his  right 
to  wharf  out,  by  way  of  severance?  I 
confess  Inability  to  Imagine  any  other: 
and  If  there  Is  no  other,  and  this  one  has 
no  existence,  then  the  statute  has  nothing 
to  act  npon.  But  suppose  It  was  the 
wharf  license  that  was  meant,  section  12 
says  nothing  about  an  executed  license  as 
the  one  to  be  confirmed;  and,  if  this  be 
tbellttoral  right  intended,  then  tbe  legisla- 
ture did  not  look  upon  tbe  act  of  1854  as 
repealed  by  the  constitution.  Further- 
more, it  is  hard  to  see  what  good  the 
state's  deed  to  the  shore-owner's  grantee 
will  do  for  him.  whether  the  littoral  right 
be  natural  or  statutory.  If  the  harbor  line 
area  is  to  be  a  wall  between  him  and  deep 
water.  The  state  would  be  driring  a 
hard  bargain,  Indeed,  with  any  such  plan 
of  operations,  and  is  not  to  be  suspected 
of  such  a  scheme.  But  the  roost  Impor- 
tant thing  about  this  section  12  Is  the  leg- 
islative admission  contained  in  it  that  the 
"land"  and  the  "littoral  right  "are  two  so 
diatiuct  and  severable  things  that  they 
may  alwolately  belong  to  dinerent  persons 
by  deeds  from  the  state.  This  Is  exactly 
what  tbe  doctrine  of  riparian  access  and 
wharfage  is,  and  the  Justice  ot  tbe  provis- 
ion made  is  apparent. 

Lastly,  touching  the  proviso  ot  the  elev- 
enth section:  "That  If  valuable  improv.^ 
meats,  in  actual  use  for  commerce,  trade, 
or  business,  have  been  made  upon  said 
tide-lands  by  any  person,  asaociatlon,  or 
corporation,  the  owner  or  owners  of  such 
Improvements  shall  have  the  exclusive 
right  to  purchase  tbe  land  so  improved: 
provided,  that  nothing  In  this  act  shall  be 
BO  construed  [as]  to  apply  to  any  Im- 
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provementB  made  after  the  pasBase  of 
tlila  act."  Here,  again,  the  care  uT  tlie 
le^Blature  to  preserve  the  rlt^ht  of  the  up- 
land owner  to  acquire  these  lands  Is  man- 
ifested most  broadly ;  for,  subsequent  to 
tbe  passage  uf  the  act  no  enlargement  of 
tbe  Improvementa  can  be  made,  and  the 
eoart  la  Its  decision  lo  holds.  And  U  Is 
alao  to  be  noted  that,  whereas,  the  up- 
land owner  may  acquire  all  of  the  tide- 
lands  In  front  of  his  upland,  tbe  Improver 
has  tbe  pre-emptive  rlffht  to  nothing  but 
the"lana  so  Improved;**  so  that  In  this 
case  the  appellants'  purchase  would  be 
limited  to  uie  extertor  line  ot  their  actual 
works  on  the  20th  day  of  March,  1890,  and 
the  appellee  could  acquire  all  in  front  of 
them  to  the  harbor  line.  Now,  it  was 
settled  in  Weber  v.  Commissioners  that  a 
purchaser  ot  tide  lands  from  thestate  was 
entitled  to  none  ot  the  rights  ot  a  riparian 
owner.  18  Wall.  57.  Upon  what  consid- 
eration, thra,  was  this  pre-emptive  right 
conferred  upon  "ImprOTers?*  The  act 
Itself  famishes  the  answer.  By  section  13, 
where  tbe  upland  owner  has,  by  his  deed, 
tor  a  consideration,  conveyed  his  rights 
away,  his  gi'antee  will  be  protected;  yet 
there  maybe  another  clasa  who  have  mer- 
it equally  as  strong  as  tbe  grantee  under 
a  deed.  Where  the  owner  ot  tbe  fee  of 
land  has  stood  by  for  years,  while  an  ad- 
verse claimant  under  color  ot  title  has 
made  valuable  improvements,  tbe  im- 
provements offset  the  damages  tor  with- 
holding, pro  tanto,  (Code,  §  541;)  aud,  it 
the  Inaction  of  the  owner  continues  be- 
yond the  term  of  our  statute  of  limita- 
tions, tbe  very  title  Is  presumed  to  have 
passeid  to  the  adverse  party.  An  ease- 
ment, however,  of  the  nature  of  which  the 
upland  owner's  rights,  both  by  natui-e 
and  by  statute,  largely  partake,  is  much 
more  easily  lost.  It  is  lost  If  the  holder 
ot  the  right  does,  or  permits  to  be  done, 
any  act  Ineunslstent  with  the  fulnre  en- 
joyment of  tbe  light,  n  Amer.  ft  Eng. 
Ene.  Law,  147.  Therefore,  it  an  upland 
owner  bos,  in  any  ease,  remained  passive, 
while  another  has  In  good  faith  placed 
erections  In  the  waters  in  front  ot  him, 
which  have  not  been  abandoned,  but  are 
In  customary  use,  the  equitable  policy  of 
section  12  requires  that  an  estoppel  be 
sustained  against  the  denial  uf  tbe  upland 
owner  that  he  has  conveyed  to  his  per- 
mlBslTe  Improver.  Thecourts,  which  hav« 
often  restrained  Intrusions  ot  this  kind, 
when  objected  to  promptly,  would  have 
supported  such  an  estoppel;  why,  then, 
should  not  the  legislature  recognize  it? 

Bat  I  maintain  that  the  statute  did  not 
aad  could  not  deprive  the  nplaud  owner 
of  his  full  right  to  move  promptly  in  the 
eourte  for  the  removal  of  any  obstruction 
to  hts  access  to  the  water,  where  it  was 
placed  there  against  his  wlU,  and  under 
threats  of  force  and  violence,  as  the  fact  Is 
admitted  to  be  in  this  case,  and  that  when- 
ever such  a  state  of  facts  exists  any  title 
derived  from  the  state  must  be  held  in 
trust  for  the  upland  owner.  Such  eases 
are  precisely  witiiln  the  principles  of  Ath- 
erton  v.  Fowler,  96  U.  B.  618,  and  numer- 
ous other  cases,  where  force,  fraud,  and 
the  misconduct  of  officers  have  transferred 
lands  patented  by  tlie  United  States  to 


their  rlghttul  owners.  Emphasis  t>]aid 
upon  the  construction  by  the  last  para- 
frraph  of  the  section,  where  It  is  provided 
that  nothing  in  the  act  shall  apply  to  Im- 
provements made  after  the  date  of  its 
passage;  showlngthe  legislatlvelnteutlou 
to  discourage  all  scrambling  possessions 
or  claims  not  tonnded  upon  tbe  upland 
owner's  d<^.  Conceding,  however,  that 
the  act  was  Intended  to  apply  to  such  a 
claim  as  the  one  at  bar.  It  cannot  be  re- 
garded in  any  other  light  than  as  showing 
the  intention  tomake  Improvements  alone 
tbe  basis  for  the  state's  parting  with  Its 
legal  title,  leaving  the  holders  ot  adverse 
equities  to  resort  to  the  courts  for  their 
enforcement.  U.  S.  v.  Schurs,  102  U.  8.  878. 
And  here  the  importance  attached  to  a 
pleading  of  the  facts  in  tbe  answer  ap- 
pears. None  of  the  material  averments  of 
the  complaint  were  denied;  tor  the  allega- 
tions therein  of  the  plaintiff's  various 
rights  were  not  material.  If  by  nature  tbe 
plaintiff  had  the  rights  claimed,  it  was  not 
necessary  to  plead  them,  and  the  statute 
gave  him  the  exclusive  light  to  purchase. 
The  answer  was  a  confession  and  avoid- 
ance In  the  nature  of  a  plea  In  bar.  But 
the  rules  ot  equity  pleading  require  that 
a  plea  In  bar  shall  state  the  facts  upon 
which  the  avoidance  Is  claimed,  so  that 
the  plaintIR  may  demur  to  the  sufHciency 
of  the  facts  as  constituting  a  defense. 
Qoodrlcb  v.  Pendleton,  3  Johns.  Ch.  386; 
Mcaoakey  v.  Barr.  88  Fed.  Rep.  166; 
Pumpelly  v.  Green  Bay  Co.,  18  Wall.  175; 
Farley  v.  Kittson,  120  U.  S.  803,  7  Sup. 
Ct.  Rep.  684.  This  answer  alleged  that 
valuable  improvements  in  actual  use  lor 
commerce,  trade,  and  business  had  been 
made  upon  said  lands  long  prior  to  the 
26th  day  of  March,  1890,  and  that  said  im- 
provements were  on  March  26,1890,  in  act- 
ual use  for  commerce,  trade,  and  business, 
and  that  the  defendants  were  thnownersot, 
and  in  possession  of,  such  Improvements. 
These  allegations  are  all  but  l^al  concln- 
Btons.  Poorman  v.  MUla.  85  Cal.  IIR;  Mc- 
Closkey  v.  Uarr,  supra.  The  decision  says 
tfat<  demurrer  admits  the  truth  of  these  al- 
legations. But  a  demurrer  admits  the 
truth  ot  such  facts  only  as  are  well  plead- 
ed, and  not  of  mere  conclusions  of  law.  Of 
what  could  tbeee  improvements  consist 
that  would  bring  the  defendant  within 
the  statute?  It  Is  clear  that  there  were 
no  docks,  piers,  wharves,  or  other  conven- 
iences of  shipping,  because  It  Is  declared,  in 
the  sixth  paragraph,  to  be  the  Intention 
of  the  defendants  to  erect  and  maintain 
such  structures  In  the  future.  This  court 
says  they  may  not  eolarge  their  present 
improvements;  and  thdr  right  to  wharf 
out  is  precluded  by  the  decision  in  Weber 
V.  Commissioners,  and  by  the  fact  that 
either  the  upland  owner  or  some  one 
else  may  buy  the  area  in  front  of  them  to 
tbe  harbor  line.  I  conL-lnde,  therefore, 
that  tliere  is  nothing  in  the  constitution 
or  the  statute  which  is  hostile  to  the  doc- 
trine of  riparian  access  and  tbe  right  to 
wharf;  that,  it  It  is  denied  tentatively 
by  section  1,  art.  17.  the  proviso  leaves  it 
to  the  courts  to  say,  whether,  under  tbe 
law,  such  rights  exist;  and  that  upon  the 
plradings  the  Judgment  should  have  bem 
sustained. 
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The  court  has  fonnd  tbat  apon  au- 
thority a  riparian  proprietor  on  the 
shore  of  the  sea  or  its  arms,  has  no  rights, 
as  against  the  state  or  Us  granteeii,  to 
contlnned  access  to  the  water,  or  to  ex- 
tend wharves  In  Tront  of  his  land  below 
high-water  mark.  In  the  language  of  Mr. 
Lewis,  In  his  work  on  Emloent  Domain, 
(page  83,)  It  has  done  bo  "by  a  narrow 
and  technical  course  of  reasoning,  based 
Dpon  the  fact  that  the  title  to  the  soil  Is  In 
the  state  or  public; "and  has  not,  as  I 
conceive,  accepted  the  great  weight  ot  au- 
thority both  in  England  and  America.  To 
my  ralod,  in  reaching  itn  conclusion,  it  has 
completely  ignored  the  prime  common 
source  ut  the  state's  title,  and  of  the  ripari- 
an claim  to  access,  which  is  that  the  navl- 

fablewatera  are  natural  public  highways, 
et,  as  compared  with  this  matter  ol  uab- 
stance,  all  questions  of  reclamation,  of  ac- 
cretion, and  reliction,  of  flahery  and  sea- 
weed, pale  and  fade  into  inaigaiflcance. 
It  Is  as  highways  that  the  sovereignties 
of  the  world,  and  particularly  our  own, 
have  any  Jurisdiction  over  the  uavlgable 
watent,  differing  In  any  reupect  from  their 
Jurisdiction  over  the  fast  land,  and  their 
different  Jurisdiction  is  of  precisely  tlie 
same  character  as  tiie  Jurisdiction  over 
highways  upon  the  laud.  Under  the  con- 
titutlon  of  the  United  States,  congress  has 
the  power  to  regulate  commerce  between 
the  states  and  with  forelgo  nations;  but, 
while  under  this  power  It  has  never  yec 
undertaken  to  dictate  concerning  the  man- 
ner of  construction  of  anj  land  highway 
not  undertaken  by  ItseU,  ft  has  gone  upon 
the  water  highways,  both  tide  and  fresh, 
and  assumed  the  broadest  control,  deep- 
ening channels,  chauging  harbors,  build- 
ing dikes,  and  regulating  the  building  of 
bridges,  in  all  of  which  It  has  been  sus- 
tulned  by  the  supreme  court  of  the  United 
States,  solely  because  the  waters  are  nat- 
ural highways.  But  It  Is  at  this  point 
that  the  opponents  of  the  riparian  right 
«jf  access  make  their  strong  stand,  and 
where  the  forces  ot  the  parties  for  and 
against  meet  In  final  conflict;  andthatthe 
court  did  notsee  fit  to  allude  to  this  phase 
of  the  question  Is  greatly  to  be  regretted. 
For  the  real  question  Involved  here  is  not 
whether  the  owner  of  upland  bordering 
upon  the  sea  has  any  adverse  claim  to  the 
soil  under  the  water,  an  against  the  state, 
but  whether,  being  upon  his  own  fast 
land,  he  can  tjtep  therefrom  upon  the  pub- 
lic highway,  and  there,  as  a  member  of  the 
public  enjoy  the  public  right  of  passage. 

In  the  case  at  bar.  the  appellants,  pos- 
sessing themselves  ot  the  exact  line  which 
borders  the  land  end  the  highway,  say  to 
the  land-owner:  "You  can  reach  the  water 
by  yonder  street,  or,  if  you  will  wait  until 
we  have  built  a  wliarf  here,  you  can  pass 
over  it  at  the  same  rate  i>f  toll  as  any 
otiier  person.  In  the  mean  time  you  can- 
not pass  at  all."  The  appellants,  how- 
ever, in  order  to  sustain  their  o\tn  posi- 
tion, are  forced  to  maintain  the  very  doc- 
trine they  tlpht  against,— that  of  the  right 
of  acceee.  They  oppose  the  upland  own- 
er's access,  but,  having  planted  themselva^ 
in  the  highway,  they  propose  to  build 
wharves  and  maintain  access  themselves. 
By  their  Imiirovements  they  propose  to 


turn  the  shallows  Into  land,  and  then  will 
claim  thataccess  to  thewateris  necessary 
to  Its  enjoyment.  But  here  la  land  formed 
by  nature,  tbat  since  time  was  had  no 
other  outlet  than  over  the  sea,  put  there 
by  nature  as  a  highway.  The  land  passed 
from  the  sovereign  owner,  by  right  of  dis- 
covery the  United  States,  by  solemn  pat- 
ent, to  the  appellee,  who  Is  now  told  that 
the  highway  he  relied  upon  Is  forever 
closed,  without  his  consent  and  without 
any  compensatioa  tor  his  loss.  Has  he 
been  damaged?  "Actually;  oh,  yes,"  will 
be  admitted  by  his  bitterest  opponent; 
"but  not  In  law,  because  the  title  to  the 
land  beneath  this  water  Is  In  the  state." 
But  wherein  does  the  nature  of  the  state's 
title  to  soil  under  navigable  waters  differ 
from  that  of  Its  title  to  soil  of  a  land  hlgh- 
wayY  No  writer  or  court  that  I  have 
been  able  to  consult  points  out  the  distinc- 
tion.  if  there  be  one,  except  the  subjection 
of  the  state's  title  In  the  submerged  soil 
to  the  constitutional  powers  of  congress. 
If  the  purpose  to  be  subserved  by  the 
state's  holdlugtbe  two  titles  are  Identical, 
then,  viz.,  the  perpetuation  of  highways, 
it  seems  extremely  difficult  to  argue  on 
any  secure  or  even  plausible  ground  that 
the  owner  of  land  abutting  on  the  sea  has 
not  the  same  right  of  access  to  and  con- 
tinuance of  his  highway  as  his  neigbbor 
who  abuts  upon  a  land  highway.  Cer- 
tainly it  Is  not  necessary  to  argue  what 
the  rights  of  an  abutter  f>n  a  road  or 
street  are.  The  state,  or  its  hand-maid- 
ens, the  county,  township,  or  municipal 
corporation,  regulate  and  improve  the 
way,  but  they  cannot  destroy  It,  or  Injnre 
the  abutter's  direct  accras  to  itfrom  every 
part  of  his  frontage,  without  compensa- 
tion. A  late  writer  on  this  subject  says: 
" '  Once  a  highway,  always  a  highway,'  is 
an  old  maxim  of  the  common  law,  to 
which  we  have  often  referred,  and  so  far  as 
concerns  the  rights  of  abutters,  or  others 
occupying  a  similar  position,  who  have 
lawfully  and  in  good  faith  Invested  or  ob- 
tained property  interests, Inthe  Just  expec- 
tation of  the  continued  existence  of  the 
highway,  the  maxim  stUl  holds  good. 
Not  even  the  legislature  can  take  away 
such  lights  without  compensation. "  Elli- 
ot. Roads  &  S.  p.  65S. 

To  Illustrate  this  by  more  explicit  au- 
thority: It  has  long  been  settled  that  run- 
ning a  street  railroad  is  a  proper  public 
use  of  a  street,  when  built  so  as  not  to  in- 
terfere unnecessarily  with  the  public  right 
to  travel  over  It;  and  that  the  mm  erec- 
tion of  such  a  structure  on  the  surface  of 
the  street  does  not  entitle  an  abattln^ 
owner  to  compensation,  even  when  the 
fee  of  the  street  is  In  him.  But  in  somv 
large  cities  It  became  necessary  to  hav.3 
elevated  railroads  to  carry  on  the  traffic. 
These  were  authorized  by  the  legislature 
of  New  York,  with  no  provision  lor  com- 
pensating abutters;  and  In  a  very  recent 
<!ase,  where  an  elevated  railroad  bad  been 
built  In  front  ot  bis  promises  on  Pearl 
street,  nn  abutting  owner  sued  the  rail- 
road company  for  damages.  Abendroth 
v.  Ttallroad  Co.,  (N.  T.)  25  N.  E.  Rep.  4S6. 
The  court  of  appeals  In  its  decision  said: 
"The  term 'abutUng  owner' will  be  used 
in  this  Judgment  to  denote  a  person  liar- 
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\ng  land  IxniDded  on  tbe  ride  1^  a  public 
■treet.  and  havlDK  no  title  or  estate  in  tta 

b«d  or  aoU,  and  no  Intereeta  or  private 
rlAbta  In  the  street.  exc<>pt  such  aa  are  in- 
cident to  lots  so  situated.  •  •  •  Tbere 
Is  no  finding  tbat  the  plaintiff,  or  an;  one 
of  blB  prcdeceanors,  ever  bad  any  title  to 
or  estate  in  tba  land  whereapun  this  street 
is  maintained,  or  anj  interest  except  that 
nfanabottlog  owner."  Tbe  court  then 
recalls  nnmerooa  cases  where  abuttins 
owners,  both  In  city  and  country,  in  Eng- 
land and  America,  bad  been  allowed  Bp&- 
cial  damages  (or obstroctiona in  btgfawnys 
not  opposite  their  land,  and  not  author- 
ised by  i^slatlve  enactment,  aa  well  as 
sererai  late  cases  in  tbat  state  where  the 
same  principle  bad  been  upheld,  where 
the  obstruction  was  by  legislative  author- 
ity. Speaking  of  these  last  cases,  it  says: 
"The  Judgments  for  damages  which  have 
i>een  recovered  and  sustained  against  tbe 
elevated  railroads  do  not  and  cannot  rest 
on  tbe  ground  that  tbe  roada  are  public 
noiaances,  for  tbey  were  constructed  pur- 
suant to  statute;  and  besides,  as  before 
stated,  a  public  nuisance  does  not  create 
a  private  cause  of  Hctlon,  unless  a  private 
right  exists  and  Is  specially  injured  by  It. 
The  only  remaining  ground  upon  which 
they  can  and  do  stand  is  that,  by  the 
common  law,  tbe  plaintiffs  bad  private 
r^bts  In  tbe  streets  btfore  tbe  roads  were 
buUt  or  aatborlsed  to  be  bnllt.  •  •  • 
Tbe  constitution  of  this  state  provides:. 
*Nor  shall  private  property  Ira  taken  for 
public  Qse  without  Just  compeusatlun.'  It 
is  settled  by  Story's  Case.  90  N.  7. 122,  and 
Labr  V.  fiallway  Co.,  104  N.  Y.  268.10  N.  E. 
Bip.  SS6»  tbat  sneh  rights  as  this  plaintiff 
has  In  Peart  street  are  private  property, 
within  the  meaning  of  the  constitutional 
provision  quoted.  •  •  •  It  follows  that 
the  authority  conferred  by  the  leglslatnre 
to  construct  tbe  road  is  not  a  defense  to 
the  action. "  As  will  be  seen,  from  the  de- 
dalon,  BO  far  as  the  public  generally  was 
concerned,  no  matter  bow  great  was  the 
nnlsaoee  In  the  street.  It  could  remain,  be- 
cause tike  legislatnre  authorised  It. 

And,  while  I  am  so  near  the  subject,  I 
will  here  refer  to  the  case  of  Hoboken  v. 
Railroad  Co.,  m  U.  8.  656.  8  Sup.  Ct.  Rep. 
648,  relied  on  by  the  court  to  sustain  its 
dedsion;  for  the  student  of  tbat  case,  it 
aeema  to  ma.  mnst  see  tbat  the  only  mat> 
ter  tiiere  In  Issue  and  decided  was  wbetber 
the  state  of  New  Jersey,  an  the  superior  of 
tbe  city  of  Uobnken,  could  wholly  destroy 
the  public  right  of  passage  over  fiUed-np 
lands  at  tbe  end  of  a  street,  beyond  tbe 
end  of  the  street  as  originally  dedicated. 
No  private  citlsen  was  complaining,  and 
the  court  says,  on  page  698,  124  U.  S.,  and 
page  666. 8  Sup.  Ct.  Rep.:  "The  rigUt  in- 
sisted upon  In  these  actions  by  the  city  of 
Hoboken  (s  tbe  public  right,  and  not  the 
right  of  Individual  citizens  claiming  by 
virtue  of  conveyances  of  lots  abutting  on 
streets  made  by  Stevens  or  bis  succesRors 
to  the  title.  Tbe  public  right  represented 
by  tbe  plaintiff  is  subordinate  to  the 
state,  and  subject  to  Its  control.  The 
state  may  release  tbe  obligation  to  tbe  pub- 
Uc.  may  discharge  the  land  of  the  burden 
of  tbe  easement,  and  mingnlsb  the  public 
right  to  Ita  enjoyment.  wliataTer  It  may 
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do  la  that  behalf  eone1u«lv(tly  binds  tbe 
local  authorities,  when,  as  In  the  present 
cases,  the  rightof  action  aNserted  are  based 
exclusively  on  the  public  right."  And  it 
might  have  added  that  the  legislature  of 
New  Jersey  could  have  altogether  de- 
stroyed the  corporation  of  Hoboken,  but  It 
could  not  touch  tbe  right  of  a  ^ngle  lot- 
owner,  corporation  or  no  corporation,  to 
pass  from  his  lot  to  the  street,  and  thence 
abroad.  Tbe  dlBlcnlty  which  the  court 
finds  In  harmonlEing  Tates  v.  Milwaukee 
and  the  other  leading  cases  in  tbe  United 
States  supreme  court  with  Hoboken  t. 
Railroad  Co.,  vanishes  entirely  when  the 
right  of  tbe  state  to  Incumber  a  public 
highway,  or  to  destroy  It  altogether,  so 
far  as  the  public  right  Is  concerned.  Is  stud- 
ied in  connection  with  a  case  like  that  of 
Abendroth  and  the  otber  New  York  ele* 
rated  railroad  cases,  and  the  same  princi- 
ples are  applied  to  both. 

And  now,  tbe  right  to  wbarl  is  derived 
by  strict  analogy  from  the  abutter's  right 
In  connection  with  a  land  highway;  for 
no  one  questions  the  right  of  an  abutter, 
where  the  Improved  road-way  covers  but ' 
a  narrow  strip  in  tbe  middle  of  the  way, 
to  build  for  himself  a  convenient  means  to 
reach  the  traveled  track  overttae  Interven- 
ing land ;  and  so,  on  the  water-way,  the 
navigable  part  of  tbe  water  is  the  actual 
way,  to  which  tbe  wharf  is  the  reasonable 
means  of  access.  And,  as  the  right  of  ac- 
cess to  tbe  road  pertains  to  every  portion 
of  the  abutter's  front,  so  the  right  to 
whari  belongs  to  all  tbe  riparian  owner's 
front.  I  kna]w  it  Is  said,  in  response  to 
this,  that  the  abutter  cannot  charge  a  toll 
to  any  member  of  tbe  public  who  goes  up- 
on his  side-way.  Granted ;  bntthere  is  no 
question  hereof  charging  whariage.  Which 
must  be  always  reasonable,  and  Is  always 
under  the  public  control.  Transportation 
Co.  V.  Parkersborg,  107  U.  S.  699. 2  Sup.  Ct. 
Rep.  782.  It  was  strongly  Intimated  In 
Yates  V.  Milwaukee  that,  whenever  the 
water-way  was  made  navigable  op  to  tbe 
line  of  the  upland  owner's  land,  he  eould 
then  no  longer  maintain  blB  right  to  project 
his  whari.  But,ezcept  In  very  contracted 
waters,  the  cheaper  and  more  practical 
way  Is  to  build  out  tbe  wharves.  Instead 
of  deepening  the  water.  The  deprivation 
of  these  private  rights  by  the  state,  for  Its 
own  public  purposes,  la  the  taking  of  prop- 
erty, wbetber  on  land  or  water,  and  must 
be  compensated.  Why,  at  thla  day,  are 
these rlghtB  denied?  I  think  this  Is  tbe 
reation:  Sometimes  it  happens  tbat  It  Is 
not  neceseary.  for  purposos  of  navigation, 
tbat  tiie  water-way  sbonld  be  as  wide  as 
nature  has  made  it.  Moreover,  the  wa- 
ters have  washed  down  the  banks,  and 
made  shoals  and  flats,  which  can  be  filled 
up  and  made  fast  land,  Talunble  for  build- 
ing, and  even  farming,  purposes.  The  self* 
Interest  of  upland  owners  has  led  them.  In 
some  Instances,  backed  by  tbeir  lawful 
riparian  rl^lits,  to  claim  subBtnntlalty  the 
whole  beneficial  useol  the  entlrearea  from 
the  high-water  mark  to  tbe  point  of  navi- 
gability, by  wblch  means,  and  the  non-as- 
sertion of  the  state's  rights,  they  have 
filled  up  the  flats,  excluded  the  water,  and 
made  land  of  tbe  whole.  In  some  states, 
an  Rbode  Island  and  Minnesota*  this  baa, 
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been  conrednd  to  tbem  as  a  right,  and  the 
public baB  received  nntblng  for  Itscomplal- 
fiance.  Tbls  Is  not  justice.  Tbe  protest 
«sa)nst  such  a  monopoly  bas,  as  Is  often 
tlie  case  In  sacb  matters,  orerflown  Its 
proper  bounds,  and  gone  to  the  extent  of 
•denyine  all  riparian  rlKhts.  But  tbere  1b 
a  middle  course,  which  is  the  right  one  In 
my  Judgmentt  and  which  the  courts  ought 
to  pursue,  as  leading  to  tbo  law  of  these 
cases.  I  regret  that  the  decision  here 
adopted  follows  one  of  the  extremes,  and 
nut  the  middle  course. 

T  now  come  to  consider  the  cases  cited 
by  the  court  as  requiring  Its  conclusion. 
Theoretically  that  la  not "  land  "  which  is 
beneath  navigable  water;  from  the  high- 
water  mark  all  beyond  is  water.  Grants 
of  land  atop  at  the  margin,  no  matter  how 
shallow  or  eztenslTe  may  he  the  shoals 
beyond.  Yet,  although  we  do  not  endow 
tbe  state  aa  an  ordinary  landlord,  we  say 
that  tbe  title  to  tbe  sea  and  river  bottoma 
ialntt.  The  state  holds  upland  upon  the 
same  terms  and  with  the  same  rights  as 
a  private  citizen.  We  enforce  this  rule, 
even  upon  tne  federal  government,  in  all 
but  the  matter  of  taxation  and  tbe  right 
of  eminent  domain.  There  was  a  time 
when  It  was  thought  that  tbe  land  bn- 
neath  nnvlgable  waters  belonged  to  the 
United  States:  but  tbe  supreme  court  in 
Pollard's  Lessee  v.  Hagan  awarded  it  to 
the  several  states.  Yet  in  that  great  case 
IS  How.  229)  the  court  said  that  Alabama 
held  these  submerged  lands  as  a  part  of 
her  sovereignty  and  Jurisdiction,  not  gov- 
erned by  tbe  common  law  of  England  as  It 
prevailed  In  thecolonles  before  tbeRevolu- 
tion,  but  as  modified  by  our  own  institu- 
tiona;  and  that,  "although  the  territorial 
limits  of  Alabama  have  extended  her  sov- 
ereign power  into  the  sea.  It  Is  there,  aa 
on  tbe  shore,  but  municipal  power,  subject 
to  the  constitution  of  the  United  States, 
and  the  laws  which  shall  be  made  In  pur- 
suance thereof."  And  It  Is  worthy  of  note 
that  tbe  eminent  counsel,  who  success- 
fully presented  that  case  for  the  defend- 
ant, said:  "Aright  to  the  shore  between 
high  and  low  water  mark  Is  a  sovereign 
right,  not  a  proprietary  one.  Rivers  do 
not  pass  by  grant,  bnt  are  an  attribute  of 
sovereignty.  The  right  passea  In  a  pecul- 
iar manner;  It  la  held  In  trust  for  every 
Individual  proprietor  In  tbe  state  or  tbe 
United  Utatea,  and  requires  a  trustee  of 
great  dignity.  Blvers  must  be  kept  open ; 
they  are  not  laud  which  may  be  sold. 
Martin  v.  Waddell.  **  I  think  there  Is  a  pop- 
niarldea  thatPoUard'aLesaee  v.  Hagan  In 
some  way  In  vol  ved  tbo  question  of  riparian 
rights.  On  the  contrary.  It  was  a  contest 
between  a  patentee  of  tld*-flats  from  tbe 
United  States,  who  was  not  an  upland 
owner,  and  a  squatter  on  the  tide-flats, 
who  had  no  license  whatever  from  the 
state  of  Alabama.  The  same  repute  Is 
true  of  Martin  v.  Waddell,  16  Pet.  367.  But 
the  case  was  this :  The  titles  to  nearly  or 
quite  all  tbe  land  In  New  Jersey  came  from 
the  granteesof  tbe  Duke  of  York,  to  whom 
Charles  II.,  in  1664,  In  consideration  of 
the  annual  payment  of  forty  beaver  skins, 
gave  a  charter  bestowing  upon  his  royal 
brother  the  sovereignty  and  proprietor- 
ship ot  all  the  lands,  bays,  waters,  rivers. 


soils,  fisheries,  etc..  within  a  vast  area. 
The  dnke  Immediately  parceled  out  biado- 
nialn,  under  grants  equally  generous  In 
their  terms  with  that  of  the  king  to  him- 
self, and  under  one  ot  these  tbe  proprie- 
tors of  East  Jersey  became  vested  vlth  idl 
bis  rights  la  tbe  lands  and  waters  about 
Raritan  bay.  In  1702  the  proprietors  sur- 
rendered to  Queen  Anne  the  sovereignty 
only.  and.  by  the  Revolution,  New  Jersey 
bpcame  an  independent  state.  The  royal 
grants,  however,  were  respected,  and  New 
Jersey  bad  no  public  lands.  The  proprie- 
tors continued  to  make  grants  of  lands  to 
colonists,  and  In  a  tew  Instances  attempt* 
ed  to  convey  exclusive  rights  of  flsbing  to 
individuals  In  certain  defined  areas  of  Bari- 
tan  bay.  In  1821  one  Arnold,  the  posses- 
sor ot  such  a  fishery,  sued  oneMundyfor 
trespass  In  entering  the  limits  ot  bis  fish- 
ery and  taking  away  oysters.  Tbe  case 
was  appealed  on  a  Judgment  for  defend- 
ant, and  is  reported  In  6  N.  J.  Law,  1. 
Tbe  ground  ottbe  decision  was  that,  al- 
though the  king  ot  England  could  by  his 
royal  charter  grant  to  a  subject  an  Indls- 
pntable  title  to  any  or  all  ot  the  fast  land, 
he  could  not  and  did  not  grant  one  inch  of 
the  soil  beneath  the  waters  to  the  Dnke  of 
York,  because  It  belonged  to  the  sover- 
eignty, which  was  held  In  trust  for  the 
common  public,  and  was  returned  to 
Queen  Anne,  to  be  devolved  In  turn  upon 
the  state  ot  New  Jersey.  After  stating 
some  of  tlie  dispositions  which  the  state 
mlgh  t  make  of  these  anils,  the  court  said : 
"The  sovereign  power  Itself,  therefore, 
cannot,  consistently  with  tbe  principles  of 
the  law  of  nature  and  tbe  coBstltntfon  (tf 
a  well-ordered  society,  make  a  direct  and 
absolute  grant  of  tbe  waters  of  the  state, 
divesting  all  the  citizen's  of  their  common 
right  [of  fishery.]  It  wonid  be  a  griev- 
ance which  never  could  be  long  borne  by  a 
free  people. "  In  1S24  a  statute  ot  New  Jer- 
sey gave  to  riparian  owners  the  right  to 
drive  stakes  In  the  waters  of  the  bsy.  In 
front  of  their  lands,  to  which  to  fasten 
nets,  they  not  interiering  with  thenavlga- 
tion  or  any  fishery.  Waddell  drove  stakes 
accordingly,  within  the  lines  ot  a  several 
fishery  theretofore  granted  bythe  proprie- 
tors, and  Martin,  the  grantee  ot  the  dah- 
ery,  brought  ejectment.  The  cause  result- 
ed as  did  Arnold  v.  Mundy.  and  reached 
the  supreme  court  ot  the  United  States  In 
where  It  was  affirmed.  The  question 
here  was,  as  In  all  case;!  of  ejectment,  upon 
the  strength  ot  plaintiff's  Utle.and  had  no 
bearing  whatever  upon  any  riparian 
rights  of  tbe  defendant;  nor  did  tbe  laet 
that  the  defendant  had  alicrase  Itom  tbe 
state  cut  any  figure  in  the  decision,  and 
the  result  would  have  been  the  same  with- 
out it.  The  court  said :  "From  tbe  opin- 
ion expressed  in  Blnndell  v.  Gatterall.  5 
Bam.*AId.2S7,and  InDukeotSomerset  v. 
Fogweil,  5  Barn.  &  0.  883.  the  question 
whether  since  Magna  Charts  the  king 
conld  grant  to  a  subject  a  portion  of  the 
soli  covered  by  tbe  navigable  waters  of  the 
kingdom  so  as  to  give  him  an  immediate 
and  exclusive  right  of  fishery,  either  of 
shell  fish  or  floating  flsb,  within  the  limits 
uf  his  grant,  must  be  regarded  as  settled 
in  England  ignlnst  the  right  of  the  king." 
Tbe  case  ot  WlUson  t.  Marsb  Co.,  X  Pet. 
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decided  In  1829.  merely  held  that.  Id 
the  abmaee  of  congressional  leg:l8)atlon, 
the  state  of  Delaware  could  autborlze  the 
daromlDK  of  an  Inconsiderable,  sluggish 
creek,  for  the  purpose  of  facilitating  the 
owners  of  its  marshy  shorus  In  reclaiming 
them,  so  that  the  health  of  thecommunltiy 
coald  be  bettered;  and  that  acltUsenot  an- 
other state  uould  not  complain  of  the  ob- 
struction. McCready  t.  Virginia,  94  TJ.  S. 
391,  (1876.)  decided  that  astute  held  the 
tide-waters,  and  the  flsh  In  them,  for  Its 
own  people,  and  not  for  the  people  of  an- 
other state;  and  that  a  statute  prohibit- 
ing the  citizens  of  any  other  state  from 
taking  the  flsh  was,  "In  effect,  nothing 
more  than  the  regulation  of  the  use  by  the 
people  of  their  common  property,"  and 
therefore  no  denial  of  the  constitutional 
right  that  the  citizens  of  each  state  have 
to  all  the  Immunities  and  privileges  of  cltl- 
zras  of  the  several  states.  Barney  v.  Keo- 
kuk, U  (7.8.324,  confirmed  the  claim  of  the 
state  of  Iowa  to  the  title  of  the  Mississippi 
to  high-water  mark;  but,  as  the  main 
point  in  the  case,  held  that  one  who  has 
dedicated  a  street  parnllel  to  navigable 
water  cuts  himself  off  from  riparian  own- 
ership, and  yields  to  the  public,  in  this  in- 
stance the  city  of  Keukuk,  the  right  to 
wharf  out  as  an  incident  of  the  public  use 
of  the  street.  Barney's  contention  was 
that,  as  owner  of  the  land  to  the  middle  of 
the  river,  his  dedication  only  ext^inded  to 
the  water's  edge,  and  that  the  filling  be- 
yond that  line  was  a  trespass  on  his  land. 
It  will  be  seen  from  the  opinion  of  the 
court  here  that  its  decision  Is  based  main- 
ly upon  theseUnited  States  supreme  court 
cases.  It  is  worthy  of  remark  that  they 
have  not  been  so  interpreted  in  any  but  a 
very  small  minority  of  the  states;  and 
the  supreme  court  Itself  has  never  In  a  sin- 
gle Instance  based  Its  ruling  in  a  case, 
where  the  riparian  riglit  of  wharfage  was 
in  issue,  upon  any  state  statute  or  ascer- 
tained custom  or  usage.  In  Us  most  dear- 
ly cut  decision  (Yntes  r.  Milwaukee)  no 
such  Interpretation  was  allowed  to  Inter- 
fere with  itsdeclarationof  a  riparian  right 
of  wharfage  in  Yates,  although  be  was 
contending,  not  only  against  the  city  of 
Milwaukee,  but  against  the  state  of  Wis- 
consin, which  had  chartered  the  city,  to 
regulate  the  wharves  on  her  waterfront, 
and  herself  to  baild  and  maintain  such 
aids  to  navigation  at  the  ends  of  streets. 
InWeber  t.  Commissioners,  18  Wall.  57, 
notwithstanding  the  language  quoted  by 
the  court  In  its  opinion,  Judge  Field  dis- 
tinctly and  broadly  announced  the  adher- 
ence of  the  supreme  court  to  the  doctrine 
oi  Tates  t.  Milwaukee,  and  showed  that 
Weber  was  not  a  riparian  owner.  It  Is 
worth  remembering  at  thlspolntthat  San 
Francisco  was  the  successftr  of  a  Mexican 
pueblo,  and  that  the  mtinlcipal  corpora- 
tion was  the  owner  ot  all  the  land  to  high- 
water  mark;  so  that  when  the  state  of 
Callfonda  fixed  the  harbor  line,  and  sur- 
rendered the  tide-lands  within  it  to  the 
elty.lt  was  making  thesnrrender  toaripa- 
rian  owner.  Hart  v.  Burnett,  15  Cal.  580. 

Inasmuch  as  the  cases  above  noted  are 
chiefly  rell€>d  upon  to  overcome  tlie  force 
.of  Dutton  V.  Strong,  Yates  v.  Milwaukee, 
and  Railroad  Co.  t.  tidiurmelr,  and  aa 


none  of  them  Involved  the  matter  here  In 
issue,  I  will  briefly  allude  to  these  three 
cases,  which  It  Is  agreed  do  touch  the 
point.   It  is  urged  that  there  was  a  differ- 
ence between  the  fresh-water  rulesand  the 
salt-water  rules;  or  that  the  upland  own- 
er hud  already  built  his  wharf,  presuma- 
bly under  state  license;  or  that  there  WAS 
some  uninentloned  statute  on  which  the 
court  was  relying,  etc.  Bnt,  if  any  such 
elements  did  enter  Into  the  consideration 
of  those  cases,  the  published  decisions, 
from  syllabus  to    signatures,  including 
briefs  of  counsel,  fall  to  note  the  fact. 
Their  declarations  are  broad  and  general, 
and.  If  we  may  rely  on  any  thingln  Judicial 
decisions,  we  ought  to  be  able  to  do  so 
here.   Each  of  the  cases  was  quoted  In  the 
succeeding  ones,  and  all  have  been  cited 
often  and  again  by  the  supremecuurt,  and 
by  almost  every  federal  and  state  court. 
Yates  V.  Milwaukee  Is  the  leader,  and  that 
was  a  case  In  which  the  state's  authority 
was  Indirectly,  bnt  very  materially,  in 
question.  So  in  Railroad  Go.  v.  Schurmetr 
the  defendant  hud  the  state's  title  to  the 
land  over  which  the  plaintiff  claimed  to 
exercise  his  right  of  access.  Since  those 
decisions  there  is,  I  believe,  not  a  single 
case  In  the  federal  or  state  Reports  where 
the  principles  therein  laid  down  are  doubt- 
ed or  departed  from.   On  the  contrary, 
they  have  been  often  cited  always  to  the 
effect  contended  for  here,  and  to  the  fre- 
quent overruling  of  contrary  holiiings.  It 
is  the  same  with  the  law-writers  who  havf 
embraced  this  subject  In  their  works,  with 
a  single  exception.   I  mention  this,  not  at 
arguing  that  numbers  make  the  law,  but 
to  show  that  the  profes^on  has  not  un- 
derstood those  decisions  to  have  been  pro- 
nounced with  nnyofthe  QuallQcatlonsand 
reservations  Insinuated  here;  aud  I  con- 
clude with  the  proposition,  taken  from 
these  cases,  and  never  denied  by  the  su 
preme  court  of  the  United  States,  that  e 
riparian  owner  on  tbesea-shore  has  a  nat 
ural  right  of  access,  and  a  right  to  con- 
strucc  a  landing,  wharf,  or  pier,  lor  hi; 
own  use,  or  fortheuse  of  the  public,  whlct 
is  a  vested  right,  or  affpurtenance  to  hit 
land,  under  the  common  law  of  real  prop- 
erty as  it  exists  In  the  United  States,  with 
out  any  reference  to  statutory  license  oi 
customary  usage.   In  support  of  this  posi 
tlon  I  cite  Ang.  Tide-Waters,  24  et  seq. 
224  etseq.;  Cooley,  Const.  Urn.  (5tb  Ea.\ 
p.  675,  note  1 ;  Ang.  Water-Courses,  (7tl 
Ed.)  732;  3  Washb.  Real  Prop.  (5th  Ed.* 
445;  Guuld,  Waters,  §§148-154;  I* wis,  Em 
Dom.  §§  77-?!3;  Dill.  Mun.  Corp.  (4th  Ed.' 
S106;  Washb. Easem.(4thEd.)324;  Houck 
Rivers,  §§  280,  281;  6  Amer.  &  Eng.  Enc 
Law,  558;  2S  Myer's  Fed.  Dec.  tit.  "Rlpa 
rill n  and  Littoral  Proprietors;"  3  Kent 
Comm.  (13th  Ed.)  p. 413  note;  Kerr,In].pp 
264, 265.  Mr.  Wood,  In  his  Law  of  Nuisances 
Is,  I  believe,  the  only  modern  text-bool 
writer  who  main  talus  the  opposite  ground 
But  this  author  does  not  attempt  to  mis 
construe  Yates  v.  Milwaukee,  or  find  ex 
cuses  for  this  ruling.  On  the  contrary,  h 
attacks  it  boldly,  characterldng  the  Ian 
guageof  Itas  "mere  dictum,"  and  declare 
the  principle  established  by  It  as  "  wholl; 
unsustalneil  by  any  authority. "  Weareno 
accustomed  to  thiu  lightly  treat  decision 
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of  that  great  coart.  bat  the  attack  ihm 
niAde  1b  admirable  tor  itsaadaclty.  Lyua 
T.  FiBbmoDKera*  Co..  17  Moak.  Eng.  R.  61, 
1b  also  explained  away  by  thiB  court  &u 
never  before.  Mr.  Wood  foand  no  expla- 
nation. He  quotes  at  lenRtli  from  the 
opinions  u[  Lords  Caibnb.  Chelmsfokd, 
and  Srlbobne,  and  then  aays:  "Thus  it 
win  be  seen  that  there  is  cooBiderable  con- 
flict upon  the  qaeation  discussed  in  the 
note,  but,  while  we  believe  that  the  doc- 
trines advanced  in  this  case  are  utterly 
fallacious,  and  unsustalned  in  principle  as 
they  are  upon  authority,  it  will  not  be 
profitable  to  pursue  the  matter  further; 
but.  aB  It  la  the  buslnesB  of  an  author  to 
Stve  the  law  as  he  finds  It,  I  have  felt  con- 
strained  to  give  the  leading  portions  of 
the  opinions  of  the  lords  JUBticra  In  the 
cane,  that  the  question  may  be  fairly  pre- 
sented." I  take  It  that  the  author  "gives 
the  law  as  he  finds  It^  when  he  quotes  the 
opinion  of  the  two  highest  courts  of  the 
civilized  world,  although  he  personally 
dora  not  agree  with  toe  correctness  of 
tbetr  decision. 

The  court  assumea  that.  Inasnincta  as 
many  of  the  states  bavelong  had  statutes 
regulating  the  riparian  owner's  exercise  of 
hie  right  of  whariufte,  and  In  many  in- 
stances enlarging  It,  therefore  his  right 
rests  entirely  upon  the  statuteof  his  state. 
I  do  not  see  why  it  should  be  bo  regarded, 
since  we  constantly  find  what  has  always 
been  the  law  enacted  Into  statutory  form; 
and  we  might  as  consistently  say  that  the 
state's  title  to  the  tide  and  shore  lands  is 
dependent  solely  upon  article  17  of  the 
constitution.  It  Is  sufficient  to  say  that 
the  courts  of  the  states  alluded  to  have 
not  taken  any  such  position,  and  I  shall 
now  clteBome  casessbowlng  thipto  be  the 
fact.  One  of  the  oldest  of  tbvse  statutes  is 
that  of  Maryland,  In  1745;  but  In  Railroad 
Co.  V.  Chase.  43  Md.  23,  the  court  said : 
"These  riparian  rights,  [of  accretion  and 
wharfage,]  founded  on  the  common  law. 
are  property,  and  are  valuable;  and.  while 
they  mnst  be  enjoyed  in  due  subjection  to 
the  rights  of  the  public,  they  cannot  be 
arbitrarily  or  capriciously  destroyed  or 
impaired.  They  are  rights  of  which,  once 
Tested,  the  owner  can  only  be  deprived  in 
accordance  with  the  law  of  the  land,  and, 
if  ncccBBary  that  they  be  taken  for  public 
use.  upon  due  compensation;"  citing 
Yates  V.  Mllwankee.  In  Hew  York,  al- 
though for  many  years  the  courts  have 
been  handicapped  by  Gould  v.  Railroad 
Co.,  as  a  settled  rule  of  property,  In  May- 
or, etc..  v.  Hart,  95  N.  Y.  443,  the  court 
said:  "But  It  shocks  every  notion  of  Jus- 
tice and  right  to  say  that  the  riparian 
owner  upon  navigable  water  has  no  equi- 
ties by  reason  of  that  ownership.  It  is  a 
doctrine  which  Is  repudiated  by  the  entirn 
legislation  of  ourHtate.  Granting,  as  has 
been  held,  that  the  riparian  owner  has  no 
legal  or  equitable  right  enforceabteassucb 
againot  the  public  right,  it  Is  nevertheless 
true  that  out  of  his  situation  upon  the 
banks,  and  the  convenience  and  benefit  of 
the  water  front,  he  suffers  peculiar  dam- 
age and  Individual  Injury  when  cut  off  by 
public  use.  •  •  •  And  whenever  and 
wherever  the  state  has  granted  to  the  city 
of  New  York  exterior  lands,  under  water. 


it  has  accompanied  the  grant  with  pre> 
emptlve  rights  to  the  adjacent  uwners. 
Itls  idle  to  say  that  all  this  has  been  dona 
of  pure  grace,  and  without  any  eqoity  In 
the  abutters.  There  was  reason  fordoing 
It.  and  Justice  In  the  act. "  If  stronger  lan- 
guage was  needed  to  show  that  the  New 
York  court  of  appeals  would  now  over^ 
turn  Gould  v.  Kallroad  Co.,  II  It  could.  It 
l8  to  be  found  in  Rumsey  v.  Railroad  Co., 
114  N.  Y.  423,  21  N.  E.  Rep.  106«,  and  S5  N. 
B.  Rep.  1080.  Rhode  Island  has  always 
maintained  the  doctrine  contended  for 
without  reference  to  any  statute.  Provi- 
dence Steam-Englne  Co.  v.  Providence, 
etc.,  S.  S.  Co..  12  R.  I.  848;  Clark  v.  Peck- 
ham,  10  R.  I.  Iffi.  Connecticut  in  like  man- 
ner. Simons  V.French. 25Conn. 346;  State 
V.  Sargent,  46  Conn.  358.  Tbfs  case  con> 
tains  an  eminently  fair  discussion  of  the 
powers  of  the  state.  In  New  Jersey  the 
courts  maintained  the  rule  until  Stevens 
V.  Railroad  Co.,  84  N.  J.  Law.  632.  (see 
Keyport,  etc.,  Co.  v.  Parmere' Transp.  Co., 
18  N.  J.  £q.  61« ;  Gough  v.  Bell,  22N.  J.  La  w. 
441;  BeUv.  Gongb,  28  N.  J.  Law,  024,) 
when  in  a  long  discussion,  not  in  anywise 
necessary  to  the  decision  of  the  case,  the 
court  announced  that  riparian  owners 
had  no  rights  which  could  be  injured  by 
the  state,  but  at  the  same  time  sustained 
a  Judgment  for  Injuries  of  precisely  the 
character  dlacuBaed,  In  all  essential  parts. 
The  decision  on  the  main  point,  for  which 
the  easels  celebrated,  was  based  on  the 
English  case  of  Dukeof  Buccleuch  v.  Board 
of  Works,  L.  R.  6  Exch.  221.  which  was 
reversed  afterwards  In  the  house  of  lords, 
(L.  R.  5  H.  L.  418,)  and  still  further  over- 
thrown by  Lyon  v.  FIshmougera*  Co.,  17 
Moak,  Eng.  R.  51,  on  the  very  point  relied 
on.  The  legislature  of  New  Jersey  imme- 
diately amended  the  wrong  done  by  this 
decision  by  Its  act  of  1869.  Fishing  Co.  v. 
Carter,  61  Pa.  St.  21,  says:  "The  state 
can  grant  authority  to  make  such  erec- 
tions [of  structures  below  high  water] 
either  to  the  riparian  owner  or  to  others, 
so  long  as  the  riparlnn  owner  Isnot  there- 
by deprived  of  access  to  and  the  use  of  the 
river  as  a  public  highway,  which  Is  Im- 
plied, If  not  expressed,  In  the  grant  to  blm 
uf  the  land  bounded  on  the  stream. "  In 
North  Carolina,  Bond  v.  Wool,  12  8.  E. 
Rep.  281.  is  the  latest  of  several  cases  on 
this  subject,  and  there  the  court  said  :  *■  In 
the  absence  of  any  special  legislation  on 
the  subject,  a  littoral  proprietor  and  a 
riparian  owner,  as  1b  nnlveraally  conct^- 
ed,  have  a  qualified  property  In  the  water 
frontage  belonging  by  nature  to  their 
laud ;  the  chief  advantage  growing  oat  of 
the  appurtenant  estate  in  the  submerged 
land  being  the  right  of  access  over  an  ex- 
tension of  their  water  fronts  to  navigable 
water,  and  the  right  to  construct  wtaarves. 
plera,  or  laniilngs.  subject  to  such  general 
rules  and  regulations  as  the  Itfglslatnre, 
in  theexerclse  of  Its  powere,  may  prescribe 
for  the  protection  of  the  public  riffhta  ia 
rivers  or  navigable  water." 

It  will  be  said  that  tbe  phrasep  "In  ttaa 
absence  of  any  special  legiBlatlon  on  tlw 
subject,"  means,  **anIeBB  there  be  spei-lal 
legislation  otherwise;*  but  It  Is  not  so. 
Tlie  sense  is,  "wittaouc  any  legislation  to 
that  effect.*'  and  the  decMoD  shows  n. 
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Bond  T.  Wool  In  Bopported  by  declBloDS  In 
other  sta^'>5t,  old  aud  new,  In  nuaieroDB 
caBca,  ot  wuich  I  men  Htm  one  or  more  In 
each,  vlx.:  In  Michigan :  Rice  v.  Roddl- 
man,  10  Micb.  125;  Lincoln  t.  Davlti,  fi8 
Mich.  375. 10  N.  W.  Rep.  108.  In  Indiana: 
Bainbridge  v.  Sherlock,  29  Ind.  864.  In 
Wist^onaln :  Delnpleine  v.  Railroad  Co.,  42 
WiH.  214.  In  Minnesota:  Brisbine  v.  Rail- 
road Co.,  23  Minn.  114.  In  Mlsnourl :  Me,T- 
era  V.  at.  Louis,  H  Mo.  App.  266,  affirmed, 
82  Mo.  367.  In  IlliDois.  Railroad  Co.  T. 
Stein,  75  111.  41.  In  Kentoekr :  Tlmrinan 
Morrison,  14  B.  Mon.  296.  Id  Oblo: 
Hickok  V.  Hlne.  28  Ohio  St.  628.  In  Ar- 
kansas: Organ  t.  Railroad  Co.,  11  S.  W. 
Rep.  108.  and  cases  cited.  In  California: 
Shirley  v.  Bi8hop.67  Cal.MS.8  Pac.Rep.82. 
In  l)re«un :  WlUon  t.  Welcb.  12  Or.  858,  7 
Fac.  Kep.  841 ;  Parker  t.  Packlnff  Co.,  17 
Or.  510.  21  Pnc.  Rep.  822. 

or  these  states,  at  least  Missoari,  Ken- 
tucky. Arkansas,  North  Carolina.  Cali- 
fornia, and  Oregon  atop  the  npland  title 
at  hlKh-water  mark.  Cases  to  the  same 
undoubted  effect  In  the  United  States 
courtA  are:  Bowman  v.  Wathen,  (Ind.) 
2  McLean.  870;  Packet  Co.  v.  Atlee. 
(Iowa.)  2  Dill.  470.  afBnned,  31  Wall.  888; 
State  T.  Railway  Co..  88  Fed.  Rep.  780; 
HoIIInpiworth  v.  Parish  of  Tensas.U  Fed. 
Rep.  113;  Huts  v.  St.  Louis.  (Mo.)  8  McCra- 
ry.  201 ;  Transportation  Co.  v.  Parkers- 
bune,  107  U.  S.  m,  2  Sup.Ct.  Rep.  782;  Po- 
tonioc  Steam-Boat  Co.  r.  Upper  Potomac 
Stenni-Boat  Co..  109  U.  S.  672,  8  Sup.  Ct. 
Rep.  445.  InVanDulsen  t.  Mayor,  17  Fed. 
Rep.  SIT,  decided  in  l8M3,tbe  facts  were  pre- 
cisely those  of  the  case  at  bar,  and  after 
conslderiiif?  all  of  the  cases,  both  English, 
state,  and  federal,  the  court  holds  that 
the  New  York  elevated  railroad  cases  are 
decisive  of  the  law  In  that  state,  since 
there  la  no  diffflreu'*e  between  the  prin- 
ciples applying  to  the  land-way  and  the 
water>wny;  and,  farther,  that  In  view  ol 
Yates  V.  Milwaukee,  Lyon  T.FlBhmongem' 
Co.,  and  other  like  cases,  Oould  v.  Rail- 
road Co.,  6  N.  Y.  623;  Stevens  t.  Railroad 
Co..  U  N.  J.  Law.  532:  I..nnBins  v.  Smith. 
4  Wend.  9;  and  Farmao  v.  Mayor,  etc.,  10 
N.  Y.  507, — are  no  lunger  to  be  regarded  as 
controlling.  There  the  lessee  of  the  ripa- 
rian owner  8ou;;ht  an  injunction  to  pre- 
Tfnt  the  city  of  New  Yo'*k,  which  was  the 
owner  of  the  land  between  hl^h  and  tow 
water,  from  filling  up  the  flat  and  ob- 
strurtlng  the  way,  and  was  held  to  be  en- 
titled to  the  relief  asked. 

This  court,  I  think,  misreads  the  case  of 
dLyon  T.  Fishmongers*  Co.,  when  It  gives 
importance  to  the  term  "prtvllw,"  as 
though  the  rights  sustained  In  Lyon  were 
a  concession  of  statute  or  usage  merely. 
On  the  rontrnry.  each  of  the  lords  who  de- 
livered an  opinion  was  pronouncedly  clear 
that  the  right  was  by  nature.  Said  Lord 
Brlbornb:  "The  right  ot  a  riparian  pro- 
prietor,  so  far  as  they  relate  to  any  nat- 
nral  stream,  exist  ^nre  aatuiw,  because  his 
land  has,  by  nature,  the  advantage  ol  be- 
ing washed  by  the  stream;  and,  If  the 
facts  of  nntore  constitute  the  foundation 
of  tbe  right,  I  am  unable  to  see  why  the 
law  shonld  not  recttgnise  and  follow  the 
course  ot  nature  In  every  part  of  tbe  same 
stream.  •  •  •  Brciiltit  eoaldbeshown 
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that  tbe  riparian  nghts  of  the  proprietor 
of  land  on  the  bank  of  a  tidal  navigable 
river  are  not  similar  to  those  ol  a  proprie- 
tor above  the  flow  of  the  tide,  I  shonld  be 
of  the  opinion  that  he  bad  a  right  to  the 
river  frontage  belonging  by  nature  to  bis 
laud,  although  tbe  only  practical  advan- 
tage of  It  might  consist  In  the  access  there- 
by afforded  him  to  the  water,  and  the 
right  of  navigation  common  to  him  with 
the  rest  of  the  public.  Such  a  right  of  ac- 
cess  Is  bis  only,  and  Is  his  by  virtue  and  fn 
respect  of  his  riparian  property;  It  Is 
wholly  distlnet  from  tbe  pnbllc  right  of 
na  vigation. "  No  other  state  court  baa  In- 
terpreted this  case,  and  the  opinions  of  the 
Judges  to  mean  anything  but  what  they 
say;  and  a  very  high  English  authority, 
the  GncyclopedlaBrttannIca, cites  the  case 
In  tbe  Gonelndtug  wonlH  ot  Its  article  on 
riparian  laws  In  this  way:  "It  should  be 
noticed  that  rights  of  the  public  may  be 
subject  to  private  rights.  Where  the  river 
Is  navigable,  although  the  right  of  naviga- 
tion Is  common  to  the  subject  of  tbe  realm, 
it  may  be  connected  with  a  right  to  excln- 
sive  access  to  riparian  land,  the  Invasion 
of  which  may  form  tbw  ground  for  legal 
proceedings  by  the  riparian  proprietor. " 
Sa.TS  Judge  Dillon,  in  his  Mnnletpal Corpo- 
rations, {  100:  "By  the  common  law  the 
riparian  owner  has  tbe  right  to  establish 
a  wharf  on  bis  own  soil,  this  being  a  law- 
fnl  use  of  the  land.  Tbe  right  Is  Judicially 
recognised  In  this  conntiy,  and  riparian 
owners  on  ocean,  lake,  or  navigable  riv- 
ers ha  VB,  In  virtue  of  thdr  proprtotorship. 
and  without  special  let^atlve  authority, 
the  right  to  erect  wharves,  quays,  piers, 
and  landing  places  on  the  shore,  If  these 
conform  to  the  regulations  of  tbestate  tor 
the  protection  of  tbe  public,  and  do  not 
become  a  nuisance  by  obstructing  the 
paramonnt  right  of  navigation.  This 
right  has  been  exercised  by  the  owners 
the  adjacent  land  from  tbe  first  settlement 
of  the  country.* 

The  Ideaofpurpresture*  fumlshes  forth 
a  great  dlftlculty  In  the  mind  of  the  court. 
There  Is  a  short  and  comprehensive  his- 
tory of  thatportent<iu8  Instiltatlon  In  Peo- 
ple V.  Davidson,  80  Gal.  870,  from  which  It 
appeara  to  be  not  much  morti  than  an  an- 
cient prerogative  ghost,  whose  original 
substance  has  been  completely  emascu* 
lated  by  tbe  laterlaw.  Suffleelttosay  that 
whether  the  doctrine  of  pnrpresture.  as 
applied  to  wharves  extended  by  riparian 
owners,  has  any  force  In  this  country  or 
not,  It  never.  In  Its  palmiest  days,  bad  the 
effect  of  permitting  the  king  to  shut  off  the 
riparian  owner  of  land  from  access  to  ttie 
sea  by  an  obstruction  of  any  kind  placed 
In  the  highway,  which  is  the  real  ultimate 
point  in  IsBue  In  this  case. 

In  conclusion,  I  recur  to  the  act  of  1854, 
to  remark  that  If  that  act  Is  to  be  taken 
as  DOW  repealed,  and  If  riparian  owners 
have  not  the  natural  right  of  accees  and 
wharfage,  then  there  Is  not.  In  the  state  of 
Washington,  any  authority  under  which 
the  slightest  con  renleuce  can  be  erected  or 
maintained  In  aid  of  navigation,  except- 
ing in  front  of  incorporated  towns;  and 
all  tbe  accumulations  of  labor  and  wealth, 
already  expended  by  private  enterprise  In 
building  up  a  commerce  second  to  none  la 
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prwPDt  Importance  and  Intore  prumlae, 
are  laid  at  tbe  mercy  of  a  public  policy 
whlcD  has  not  seen  Its  equal  since  men  be- 
gan to  "gu  dowu  inahips."  For  what? 
To  maintain  an  Idea  of  "legal  title"  and 
royal  aoverelgnty,  which  has  been  re- 
pudiated Tor  geuerations,  and  which  now 
at  thla  day  says  to  the  common  people  o! 
WaahlDgton:  "The  shores  of  your  great 
Inland  Bea.and  of  your  hundred  rivers,  are 
vralled  In  by  the  state  nntll  soeh  time  ae, 
after  survey,  appraisement,  contests,  alow 
legislative  proceedings,  and  what  not,  the 
^speculator  on  your  necessities  ahall  have 
loaded  himself  with  tide-land  patents,  and 
fattened  with  your  fees  lor  crossing  his 
'land.'"  The  simple  logger  may  not  roll 
the  hard-won  product  of  his  toll  down  the 
slope  of  his  land,  and  into  the  water,  be* 
cause  some  shrewd  watcher  of  the  land- 
ofBce  has  bought  the  shore  while  his  back 
was  turned.  This  Is  maklufi  the  waters 
a  public  highway  with  a  vengeance.  But 
the  lllnstratlon  la  just,  becauae  It  refers  to 
the  very  use  made  every  day  of  our  shores 
In  hundreds  of  places  without  wheu*ve8, 
docks,  or  piers,  and  where  there  Is  no 
question  of  purpreetnre,  but  only  the  right 
ol  access  Is  availed  of.  It  Involves  the 
principle  of  the  case  In  homely,  practical 
form.  Conceiving  that  no  such  conclu- 
sions were  necesaailly  Involved  in  xhe  con- 
stitution or  the  statute,  I  dissent  from  the 
Idea  that  any  such  policy  was  intended  to 
be  adopted,  even  though  It  were  lawful  to 
do  so. 


PiBBCE  et  al.  V.  Kennedy  et  ah 
ISwpremeCown  of  WasMnQUm.  March  18, 1891.) 
BiPABiAN  Rights— TiDB-LAin>8—REUBDT  tob 
Tbbspabs  Thkkeon. 
A  riparian  owner  of  land  bordering  on  tide- 
waters cannot  maiotuln  ejectment  against  per- 
sons  who  tiave  taken  posaesslon  of,  and  erected 
buildings  on,  the  land  belonr  high-tide  mark,  the 
title  and  power  of  disposal  of  which  has  been 
reserved  to  the  state  of  Washington  by  the  con- 
Btltutlm.   The  remedy,  if  any.  Is  in  equity. 

Appeal  from  superior  court,  Pierce 
county. 

CalkittB  &  Shackelford,  for  appellants. 
Ball&rd  A  Norrls,  for  appellees. 

Andkrs.  C.  J.  The  facts  In  this  case  are 
Bubst8ntlall.r  the  same  as  those  presented 
in  the  case  of  Eisenbach  v.  Uatfleld,  ante, 
539,  and  by  ngrepuipnt  of  counsel  the  two 
cases  were  argued  and  submitted  togeth- 
er; and,  for  the  reasons  given  in  the  opin- 
ion filed  In  that  case,  the  Judgment  ol  the 
court  below  should  be  reversed.  But 
there  Is  an  additional  reason  why  appel- 
lees cannot  prevail  In  tlils  action.  They 
alleged  in  their  complaint,  substantially, 
that  they  were  the  owners  of  certain  lots 
In  the  city  of  Tacoma,  bordering  upon  the 
waters  of  Puget  sound;  that  appellants, 
at  a  certain  time  mentioned  in  the  com- 

f>lslnt,  willfully,  maticioosly,  and  nnlaw- 
ully,  and  without  their  conpent,  took  pos- 
session of  the  same,  erected  buildings 
thereon,  and  occupy  the  same;  that  they 
demanded  possession  of  said  premises 
from  appellants,  who  refused,  and  still  re- 
fuse, to  deliver  the  same  to  pldlntiffs,  to 
tlieir  damage  In  the  sum  of  fl.OOO;  and 


praying  for  possession  of  the  said  premises, 
and  for  $50U,  as  attorney's  fees,  to  be 
taxed  as  costs,  and  for  further  relief. 
Appellants,  defendants  below,  filed  an  an- 
swer deuyiog  the  allegations  of  the  com- 
plaint, and  setting  up,  as  an  affirmative 
defense  to  the  action,  that  they  were  occu- 
pying the  shore  tietween  high  and  low 
water  mark  opposite  part  of  the  premises 
described,  and  that  the  part  ol  the  said 
shore  so  occupied  by  them  Is  within  one 
mile  of  the  corporate  limits  of  the  city  of 
Tacoma,  and  that  the  title  to  said  shore 
between  high  and  low  water  mark  is  vest- 
ed in  the  state  of  Washington,  and  by  the 
constitution  of  said  state  is  reserved  from 
anle,  and  that  the  state  has  power  and 
right  to  dispose  of  the  possession  of  said 
land,  and  that  the  plalntilfs  have  acquired 
no  right  to  the  possession  thereof,  by  lease 
or  otherwise,  from  the  state.  Plalntilfs 
interposed  a  general  demurrer  to  this  an- 
swer, which  was  sustained  by  the  court, 
and  Judgment  rendered  thereon  for  plain- 
tiffs, from  which  Judgment  defendants  ap- 
peal. We  are  of  the  opinion  that,  upon 
the  pleadings  in  tbiscase.ludgmentshonld 
have  been  rendered  for  defendants.  The 
remedy,  II  any,  of  plaintiffs,  was  in  equity, 
and  not  by  an  action  in  the  nature  of 
ejectment.  The  judgment  of  the  court  be> 
low  must  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the 
action ;  and  It  Is  so  ordered.  Costs  to  ap- 
pellants. 

HoTT,  DuNBAB,  and  Scott,  JJ.,  concur. 

Stiles.  J .  I  concur  In  the  result  in  this 
case  for  the  special  reasons  stated  in  the 
foregoing  opinion. 


Mackbt  Magkbt. 
(Supreme  Court  c/  Colorado.  April  10, 18BL) 
Lost  Notsb— Nkw  TBui^Hnn.T-DuoovuRD 

BVIOBMOB. 

1.  In  an  action  on  a  note  given  In  payment, 
among  other  things,  of  an  antecedent  note,  the 
jury  having  found  that  its  delivery  was  not,  as 
contended  by  defendant,  conditional  on  the  snr- 
renderof  tiie  antecedent  note,  and  It  being  proven 
that  such  prior  note  had  not  buen  Indorsed,  there 
was  no  error  in  refusing  to  compel  the  execution 
of  a  bond  of  indemnity  against  the  orlgioai  note 
as  a  condition  to  recovery  on  the  new  note. 

2.  Newlynilscovered  evidence,  tending  to 
ralM  a  doubt  as  to  the  accuracy  of  plaintiff's 
testimony  that  at  the  time  of  the  giving  of  the 
new  note  he  had  the  old  note  in  his  possession, 
furnishes  no  ground  for  a  new  trial,  as  It  doe;, 
not  tend  to  support  the  defense  that  the  delivery 
of  the  new  note  was  conditional  on  the  surrender 
of  the  old  note. 

Commissioners*  decision.  Appeal  from 
district  court,  Gilpin  county. 

PiittersoD  &  Tboniaa,  for  appellant. 
Ed.  Hurlbttt,  for  appellee. 

BiasGi.L,  C.  In  January,  1887.  James 
Mackey  brought  this  action  against  Rich- 
ard Mackey,  to  recover  upon  a  pronils- 
soi'y  uote,  which  was  substantiuUy  a 
promise  by  Richard  to  pay  James  ^.000 
90  days  after  the  Uth  of  June,  1883.  The 
defendant  admitted  the  eseuution  of  the 
note,  and  set  up  as  a  defense  that  Jt  was 
in  settlement  of  the  dealings  between  the 
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parties,  and  was  Intended  to  pay  an  ante- 
cftdent  promlBBory  note,  as  veil  as  other 
obligations.  Tlie  only  controverBy  was 
as  to  the  amount  ol  the  orl^nal  note,— • 
which  was  either.  accordlDg  to  defend- 
ant's admissions  $3,000  or  $3,500,  and,  ac- 
cordiDff  to  the  plalntiEf 's  con  ten  tlon,  $4,000, 
— and  as  to  the  delivery  of  the  paper.  The 
defendant  conceded  that,  if  it  was  the  lat- 
ter amount,  the  note  which  was  aned  on 
was  for  the  right  sum;  but  he  arerred 
and  Bought  to  prove  that  the  delivery 
was  a  conditional  one,  and  only  to  be  ef- 
fectlvB  upon  the  production  and  surrender 
of  the  original  paper.  This  controversy 
was  submitted  to  the  Jury  upon  proper 
instructions  given  by  the  court,  and  they 
rendered  a  verdict  for  the  plaint41f  for  the 
note  and  Interest.  It  la  not  seriously  con- 
tended that  there  was  no  testimony  to 
support  the  verdict,  nor  Is  error  assigned 
upun  that  ground;  but  the  appellant's 
contention  Is  that  his  motion  for  a  new 
trial  should  have  been  sustained.  This 
motion  for  a  new  trial  was  based  upon 
the  nsoal  grounds  that  the  verdict  was 
contrary  to  the  law,  and  unsupported  by 
the  testimony,  and  upon  the  further 
ground  of  newly-discovered  evidence,  set 
ontlnthetwo  affidavits  filed  in  support 
uf  the  motion.  In  this  court  the  only 
part  of  the  motion  which  is  seriously 
urged  as  a  basis  of  attack  upon  the 
court's  rallng  Is  that  which  relatra  to  the 
newly-dlscorered  testimony.  The  record 
abundantlyjastlfles  the  action  of  the  court. 
The  only  defense  offered  was  that  of  non- 
delivery of  the  paper  sued  on.  The  court 
properly  Instructed  the  Jury  upon  this 
question,  and  upon  the  testimony  the  Jury 
found  this  fact  against  the  defendant. 
Under  these  circumstances,  the  Judgment 
entered  upon  the  verdict  must  be  sus- 
tained, unless  the  newly- discovered  testi- 
mony would  tend  to  produce  a  ditTurent 
result.  Viewed  In  that  light,  it  would  evi- 
dently be  without  force.  The  plaintiff 
proved  that  at  the  time  of  the  execution 
and  delivery  of  tlie  note  sued  on  it  was 
agreed  that  he  should  destroy  the  origi- 
nal note,  so  that  the  defendant  could  not 
thereafter  be  disturbed  by  suit  brought 
upon  it.  It  appeared  that  the  original 
instrument  was  payable  to  his  order; 
that  be  had  never  Indorsed  It;  and  that  it 
had  remained  in  his  possession,  except  for 
a  short  time,  when  It  was  left  with  an- 
other for  safe-keeping.  This  custodian 
and  her  husband  testified  to  the  posses- 
sion of  the  note,  and  its  sobseqnent  sur- 
render to  James  Maekey.  The  plaintiff 
fixed  the  time  ol  this  deposit  as  prior  to 
the  giving  of  the  note  in  suit.  His  testi- 
mony on  that  matter  was  sought  to  be 
set  out  in  the  affidavits.  According  to 
them  the  plaintiff  testified  that  the  depos- 
it bad  been  made  at  the  time  of  a  visit  to 
a  place  called  "  Perlgo, "  which  was  in  1SS4, 
and,  consequently,  after  the  date  of  set- 
tlement. It  Is  argued  that,  if  these  affida- 
vits be  true,  the  uote  could  not  have  been 
In  the  posseRsion  of  plaintiff  at  the  time 
that  the  settlement  was  made,  and,  there- 
lore,  that  the  note  could  not  have  been  de- 
stroyed, as  he  testifies.  The  affidavits  do 
not  in  any  manner  seem  to  shake  the  case 

;i8  made  by  the  i^aiatiS.  In  the  first  place, 


it  does  not  appear  by  the  record  that  be 
testified  to  the  delivery  of  the  note  to  Mrs. 
Murphey  at  the  time  he  went  to  Perigo 
with  Fallon  In  1884.  The  deposit  of  the 
note  with  Mrs.  Murphey,  and  its  return 
by  her.  Is  settled  by  the  testimony  of  the 
plaintlR  and  that  of  Mrs.  Murphey  and 
her  husband.  Its  destruction  unindorsed 
by  the  plalnilfr  la  not  directly  disputed, 
nor  Is  his  positive  testimony  upon  this 
subject  at  all  shaken  by  anything  ccm- 
talned  in  the  record  or  appearing  In  the 
affidavits.  The  utmost  that  can  be 
claimed  for  the  new  proof  Is  that  It  tends 
to  raise  a  doubt  as  to  the  accuracy  of  his 
statement  concerning  the  destruction  of 
the  paper.  This,  however,  in  no  manner 
tends  to  support  the  defense  of  the  non- 
delivery or  conditional  delivery  of  the 

Sromlse  npon  which  thesuit  was  brought, 
n  this  Issue  the  Jury  found  against  the 
defendant,  and  the  plaintiff  had  a  right 
to  recover,  even  though  the  original  nota 
had  not  been  destroyed. 

The  only  bearing  which  this  matter  can 
have  on  the  case  will  be  disposed  of  in  the 
consideration  of  the  other  error  orged, 
which  is  that  the  court  erred  In  reusing 
to  compel  the  plaintiff  to  execute  a  bond 
of  indemnity  against  the  original  note. 
It  Is  not  easy  to  discover  the  basis  of  this 
contention.  It  is  well  settled  that  an  ac- 
tion at  law  cannot  be  maintained  upon  a 
lost  negotiable  Instroment  in  the  absence 
of  statutory  authority.  The  remedy  of 
the  owner  of  lost  paper  is  In  equity,  which 
will  only  render  Judgment  on  the  bill  on 
condition  that  an  adequate  bond  be  filed 
to  protect  the  maker  against  anysnbee- 
quent  action  brought  on  the  Instrument. 
The  rule  and  the  doctrine  grow  out  of  the 
essential  characteristics  of  negotiable  pa- 
per. Under  the  law-merchant  the  holder 
of  uegottable  paper  receiving  It  before 
maturity  Is  entitled  to  receive  Its  pro- 
ceeds. It  would  therefore  follow  that, 
Bhonld  the  claimant  of  a  lost  negotiable 
Instrument  be  permitted  to  sue,  recover, 
and  collect  the  amount  of  the  promise, 
such  recovery  would  be  no  bar  to  an  ac- 
tion by  the  holder  innocently  recei ring  it 
before  maturity.  The  whole  doctrine  con- 
trolling the  right  of  action  on  such  Instru- 
ments  springs  from  this  principle.  But 
there  are  many  exceptions  to  the  enforce- 
ment of  the  doctrine.  In  the  first  place, 
even  though  the  Instrument  might  have 
been  payable  to  order,  if  It  remained  unin- 
dorsed no  right  of  action  can  ever  pass 
to  any  holder  of  it,  and  upon  proof  of 
this  fact  a  recovery  at  law  without  a 
bond  of  Indemnity  is  alwavs  permitted.  2 
Daniel,  Neg.  Imt.  §§  1481,  1484;  Rowley  v. 
Ball,  3  Cow.  303;  Bank  v.  Tfllman,  12 
Ala.  215;  Hough  v.  Barton,  20  Vt.  455: 
Abom  V.  Boswortb.  1  R.  I.  401.  Had  the 
suit  been  brought  on  the  lost  Instrument 
itself,  the  rendition  of  Judgment  without 
the  execution  of  a  bond  of  Indemnity 
could  easily  have  been  sustained,  for  It 
was  clearly  established  by  uneontroverted 
testimony  that  the  original  note  had  nev- 
er been  Indorsed  by  the  payee,  to  whose 
order  it  was  drawn.  But  no  such  ques- 
tion necessarily  arises  In  this  case.  The 
action  was  not  brought  upon  a  lost  In- 
strument; it  was  brought  on  a  note 
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which  was  prodoced  In  evidence,  and  on 
which  tbo  JodKment  was  rendered.  In 
what  manner  tbe  law  governing;  actions 
on  lust  Instruments  could  be  su  far  made 
applicable  to  tbls  litigation  as  to  require 
tlie  court  to  compel  the  plalntltf  to  exe- 
cutaabond  ol  indemnity  Is  not  plain  to 
be  seen.  Did  tbe  case  require  sucb  un  un- 
usunl  eztensiun  of  the  rule,  the  answer  la 
that  there  la  nothlnfc  In  the  law  gurem- 
Ing  actions  on  lost  Inatniments  calling 
upon  the  plaintiff  to  execute  a  bond  of  In- 
demnity before  his  recovery.  The  case 
furuishes  three  answers  to  the  suggestion: 
Tlie  original  note  was  voluntarily  de- 
stroyed, and  eucb  voluntary  destruction 
would  deprive  the  plaintiff  of  any  right  of 
action  OD  the  original  Instrument;  the 
note  bad  never  been  Indorsed,  and  no 
holder  of  It  could  acquire  a  right  of  action 
thereon,  save  subject  to  the  defense  of  the 
payment  uf  the  recovery  in  this  action; 
and.  tastly,  no  condition  of  surrenderor 
destruction  was  attached  to  the  delivery 
uf  this  note,  according  to  the  verdict  of 
the  jury  as  rendered.  Tbls  verdict  woa 
abundantly  sustained  by  the  testimony, 
and  the  plaintiff's  right  of  recovery  is  ful- 
ly supported  by  the  record.  No  available 
error  has  been  assigned  by  the  appellant. 
The  Judgment  of  the  court  below  should 
be  affirmed. 

Rbgd  and  Richmond,  CC,  concur. 

Pkr  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  ]udfliuient  of  the 
court  below  Is  affirmed. 


SoLis  CiuAK  Co.  V.  Pozo  et  al. 
(Supreme  Court  of  Colorado.   April  13,  1891.) 

TbADE-MaRKS— iNFRlNOniBNT— RtoHTS  OF  AB- 
8IONEB — DeCEIVINO  TBI  PUBLIC. 

1.  A  trade-mark,  coosistiiiK  of  the  picture  of 
a  tobacco  plant  and  the  words  "  Fabrics  Tobaccos, " 

.which  toi^her  bad  been  in  common  uae  in  the 
tobacco  buslnesB,  with  the  words  "El  Cabio" 
above,  and  beneath  the  words  "De  R.  Solia," 
"Habana,"  "Copyrighted,"  "R.  Soils,  Manufact- 
urer, Denver, "  is  not  infrloged  by  a  label  hav- 
ing a  similar  picture,  the  words  "Pabricy  To- 
biiccos"  ou  either  side  of  the  picture,  the  words 
"El  Cavlo,"  and  beneeth  the  words  **De  Foso  & 
BaareE,"  '^Habsna,"  and  "Pozo  &  Buares,  Hanti- 
facturers.   Denver,  Colo.,"  since,   taken  as  a 

■  whole,  they  are  not  so  similar  that  a  purchaser 
using  ordinary  care  and  caution  would  likelymis- 
tako  the  one  for  the  other. 

2.  After  adoption  of  the  original  label  by  R. 
Bolls,  the  Soils  Manufacturing  Company  was  In- 
<-orporated,  and  R.  Holis,  who  became  its  man- 
aa&e  and  largest  stockholder,  tamed  over  to  it 
bis  whole  business,  good-will,  and  trade,  and, 
although  there  was  no  formal  transfer  of  the 
trade-mark,  the  corporation  continued  Its  use. 
Held,  that  the  corporatim  would  not  be  denied 
relief  against  a  thira  person  on  account  of  the 
condition  of  the  title. 

3.  The  presence  of  the  word  "Copyrighted" 
on  a  label,  when  in  fact  it  bad  not  been  copy- 
righted, was  not  snoh  a  misrepresentation  as 
would  prevent  the  owner's  receiving  protection. 

4.  The  use  of  the  word  "Habana"  on  a  label, 
when  in  fact  the  cigars  on  which  the  label  ap- 
peared were  merely  Havana  filler,  is  such  a  de- 
ceit on  the  public  Uiat  equity  will  furnish  no  re- 
lief against  an  InfringemenL 

Goiumisaloners'  decision.  Appeal  from 
superior  court  of  Denver. 


In  January,  1887,  the  Solli  agar  Conw 
pany  filed  their  bill  against  Poio  A  Sua- 
rez,  seeking  to  restrain  them  from  Interier- 
Ing  with  a  trade-mark  which  the  company 
claimed  to  own,  and  tu  recover  damages. 
It  appears  that  several  years  prior  tu  the 
alleged  Infringement  B.  Soils  bad  been  a 
uiauufactui'er  ol  cigars  In  Denver,  and  had 
adopted  the  brand  to  which  the  company 
claim  title.  The  corporation  was  organ- 
ised after  the  adoption  of  the  brand.  Mr. 
Soils  became  a  large  stockholder  In  it, 
turned  over  to  the  corporation  his  whole 
business,  good-will,  and  trade,  and  be- 
came the  manager  of  it.  It  sufficiently  ap- 
peared that  the  company  succeeded  to 
whatever  rights  Soils  had,  and,  while  he 
made  no  formal  transfer  of  his  trade- 
marks, he  turned  over  to  the  company 
all  bis  rights  of  that  description.  The 
two  brauds,  so  far  as  they  can  oe  de- 
scribed without  pictures,  are  as  follows: 
The  Soils  brand  was  a  pictureof  a  tobacco 
plant,  with  a  foreground  of  land,  a  back- 
ground of  water,  with  sky  In  the  distance, 
and  flowers  on  the  stem  projecting  above 
the  leaves.  On  the  top  of  the  label  were 
the  words,  In  capitals,  "EL  CABIO."  A 
little  over  one-third  of  the  way  down,  and 
on  either  side  of  the  picture,  were  the 
words,  in  capitals.  •*FABRICA  TOBAC- 
COS," and  below  and  underneath  those 
"DER.  SOLIS."  Resting  on  the  ground 
was  the  word,  in  capitals.  "HABANA," 
and  below  that.  In  smaller  type,  the  word 
"Copyrighted. "  At  the  bottom  of  the  la- 
bel were  the  words  "B.  Soils.  Manufact< 
urer,  Denver."  The  type  In  which  this  la- 
bel was  printed  was  clear  cot,  with  fancy 
lines  and  terminals  to  various  of  the  let- 
ters, as  In  £,  L,  and  C.  etc. ;  the  cross, 
for  Instance,  on  the  middle  stem  of  the  £ 
was  an  upright  line,  terminating  In  a 
scroll  at  either  end.  These  were  the  char- 
acteristics of  the  type  used  on  that  label. 
The  other  label  was  a  picture  of  a  tobacco 
plant,  tupped  with  three  flowers,  Insttfad 
of  seven,  which  were  on  the  first  brand, 
but  without  a  vlHible  stem.  Thn  plant 
rested  on  the  ground,  with  some  growing 
plants  undenieatb,  but  there  was  no  wa- 
ter In  the  background,  nor  any  sky.  It 
was  simply  the  plant  on  a  blue  back- 
ground, which  was  the  prevailing  color  of 
the  El  Cavlo  brand.  On  either  side  of  the 
flowers  were  the  words  "EL  CAVIO, "  and 
on  either  side  of  the  plant,  arranged  as  In 
the  other  brand,  were  the  words  "FAB- 
RICO  TOB.iCCOS,"  and  beneath  them 
-DE  POZO  &  SUAKEZ. "  Below  the  plant 
was  the  word  "HABANA,"  In  capitals: 
and  at  the  bottom  of  the  entire  label  were 
the  words  "Po«o  &  Snarez,  Manufactur- 
ers, Denver,  Colo."  The  type  of  the  two 
brands  was  totally  dissimilar ;  that  of  the 
El  Cavlo  brand  being  fanciful,  and  the 
other  plain  and  uuomamental. 

It  appeared  In  evidence  that  the  plain- 
tiff had  made  large  sales  of  cigars  in  boxes 
with  Its  brand  on.  Proof  was  offered  of 
some  sales  of  cigars  under  the  brand  com- 
plained of  as  an  infrlngemeot ;  but  there 
was  no  proof  of  any  sales  of  the  one  for 
the  other,  nor  that  any  purchaser  was  de- 
ceived by  the  resemblance  In  the  labels. 
The  case  was  equally  silent  as  to  any  inter- 
ference with  the  plalntUf's  trade  growing 
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ottt  of  the  nse  of  the  label  by  the  defend- 
ants. The  loteiitlnn  of  the  defendants  to 

e Irate  the  plaintiff's  brand  was  shown, 
ut  upon  the  question  of  the  difference  In 
the  quality  of  the  two  brands  of  cljcars 
there  was  a  coofllct  of  testimony.  The 
ciKure  which  were  sold  under  the  plain- 
tiff's brand,  according  to  hla  own  teetl- 
muny,  were  raade  of  what  Is  known  tu 
the  trade  as  "Havana  llller,  seed  binder, 
and  Sumatra  wrapper."  The  only  por- 
tion of  the  ciRar  which  was  made  of  the 
Havana  tobacco  was  the  filler.  The  bind- 
er was  of  domestic  production,  and  the 
wrapper  was  of  tobacco  imported  from  the 
Inland  of  Sumatra.  This  seems  to  have 
been  a  matter  well  understood  by  the 
trade,  for  the  cigars  were  not  sold  to  the 
-wholoiale  dealers  as  cigars  made  wholly 
of  Havana  tobacco,  but  were  sold  as  seed 
Havana  cigars.  According  to  the  evidence, 
the  trade  never  labels  domestic  cigars,  or 
clKsra  madepartlally  of  domestic  tobacco, 
as  seed  Havana,  but  labels  all  cigars,  both 
those  made  of  Havana  filler,  seed  binder, 
and  Sumatra  wrapper,  and  those  made 
entirely  of  Havana  tobacco— filler,  binder, 
and  wrapper— as  Havana  cigars,  preserv- 
ing the  distinction  In  tMlr  dealings  with 
each  other  by  calling  the  first  "  Seed  Ha- 
vana," and  the  last  "Clear  Havana." 
From  the  labfls  the  public  cannot  deter- 
mine whether  the  cigar  Is  made  wholly  of 
Havana  tobacco,  grown  on  the  Island  of 
Cnba.  or  Is  a  mixture  of  Imported  and  do- 
mesUe  tobacco;  nor  do  the  labels  signify 
to  what  extent  Cuban  tobacco  is  used  In 
the  manufacture.  The  words  "Fabrlca 
TobflccoB"  and  "De  K.  Soils,"*  are  simply 
the  application  of  the  nse  of  the  Spanish 
language  In  the  brand,  and  mean  the  man- 
ofactured  tobacco  ol  R.  Soils,  The  words 
"El  Cnbio"  have  a  direct  significance,  and 
mean  either  a  small  door,  or  a  little  win- 
dow Id  a  door.  The  words  "El  Cavlo" 
hsveno  recogniised  significance,  although 
there  was  some  testimony  which  Indicated 
thatthey  meantasortof  a  little  apple  tree 
growing  In  the  Asturlas.  On  this  point, 
however,  the  testimony  was  not  satis- 
factory. Upon  the  conclusion  of  the  tes- 
timony the  bill  was  dismissed,  and  a  de- 
cree entered  accordingly.  This  is  assigned 
as  error,  and  the  plaintiff  appeals. 

W.  S.  Decker  and  A,  B.  McKInley,  lor 
appelant. 

BiKSELi.,  C,  (alter  BtatiDg  the  facta  aa 
sbove,)  The  right  which  a  manufacturer 
has  In  a  trade-mark  Is  everywhere  recog- 
nized as  property.  The  mark  mayconslst 
of  a  name,  or  a  device,  or  a  peculiar  ar- 
rangement of  words,  or  such  words  with 
some  device  of  greater  or  less  novelty, 
which  have  been  applied  to  a  manufacture 
to  designate  the  goods  as  made  by  a  par- 
ticular person.  Whra  amanufacturer  has 
thus  distinguished  the  goods  he  makes  by 
a  peculiar  device,  so  that  they  may  be 
known  In  the  market  as  his.  he  thereby 
acquires  the  right  to  whatever  profits 
may  result  from  his  superior  skill,  knowl- 
edge, orhonesty  of  process;  and  this  right 
may  not  be  impaired  by  any  piratical  use 
of  the  devices  which  serve  to  mark  them, 
and  lead  the  public  to  think  that  they  are 
his.  I'he  legal  right  to  the  use  of  the 
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trade-mark  springs  from  Its  usefulness  to 
point  out  the  original  ownership  of  the 
article  to  which  it  Is  affixed,  or  togive  no- 
tice to  the  public  who  is  the  producer. 
From  this  right  the  power  of  legal  pro- 
tection Is  derived.  The  first  difficulty 
which  arises  here  Is  to  determine  the  ques- 
tion of  infringement.  Exact  similarity  Is 
not  uecessary.  To  insist  on  that  would 
be  to  permit  most  wrong-doers  to  evade 
responsibility.  Colorable  imitations  are 
as  much  the  subject  of  l^al  redress  as  the 
more  exact  and  periect  similitudes.  What 
Is  necessary  In  all  eases  is  a  similarity 
which  will  operate  to  convey  a  false  im- 
pression to  the  ordinary  purchaser,  and 
serve  to  deceive  and  mislead  him.  The 
rule  is  grounded  as  much  on  the  notion 
that  the  public  Is  to  be  protected  as  on 
the  theory  that  the  Inventor  may  have 
the  exclusive  benefit  ot  the  reputation  ac- 
quired by  the  thing  which  he  has  pro- 
duced. For  this  reason  It  la  always  es. 
sentlal  to  show  that  the  Imitation  is  of  a 
character  to  escape  the  ordinary  care 
and  caution  used  in  the  purchase  of  the 
articles  protected.  The  case  made  Is  not 
brought  within  the  limits  of  this  mle. 
It  Is  difficult  to  declare  the  l^al  extent  of 
the  plalntilf's  right.  The  words  "Fabrics 
Tobaccos  "  are  words  of  common  nse  In  the 
tobacco  trade,  and  have  been,  for  many 
years,  in  Spanish-speaking  conimnnltles, 
applied  to  all  known  manufactured  prod- 
ucts of  the  plant.  Alone  they  could  not  be 
tbesubjectof atrade.mark.  (^Imanv.Hnn- 
newell,  122  Mass.  139.  Had  these  words, 
or  the  picture,  been  novel,  and  used  In 
combination  without  more,  some  basis 
might  be  found  for  the  claim  that  they 
made  a  trade-mark.  But  the  picture  of 
the  plant.  In  connection  with  theseor  sim- 
ilar words,  has  been  for  many  years  used 
to  de^guate  the  manufactured  article. 
The  two  alone  would  not,  under  the  testi- 
mony, serve  the  purpose.  To  all  this  was 
added  the  cabalistic  words  "El  Cablo" 
and  the  name  "De  R.  Soils."  As  a  whole, 
there  was  produced  that  which  would 
constitute  a  trade-mark  according  to  ac- 
curate legal  definition.  When,  however, 
the  whole  was  looked  at,  there  was  no 
room  for  the  deception  ol  the  purchaser b.r 
the  use  of  the  piratical  design— the  El 
Cavlo  brand.  Doubtless  It  was  designed 
and  selected  without  the  honesty  of  pur- 
pose which  usually  animates  all  fair  busi- 
ness competition.  It  seems  to  have  been 
chosen  to  gain  some  possible  advantage; 
but  It  does  not  come  up  to  the  necessities 
of  the  rule.  "El  Cavlo"  alone,  were 
the  words  "El  (Jablo"  all  of  the  device, 
might  have  Infringed.  Hod  the  words, 
with  the  picture.  t<)gether,  constituted 
the  trade-mark,  then  the  Infringement 
might  have  been  complete;  but  it  took  the 
words,  the  picture,  and  the  words  "Fah- 
rica  Tobaccos  "  and  "  De  K.  Soils, "  to  make 
the  brand.  In  that  complained  of  there 
were  the  words  **El  Cavlo,"  the  picture  of 
the  tobacco  plant,  and  the  words  "Fabri- 
co  Tobaccos  De  Poxo  &  Suarez,"  In  ei- 
ther case,  the  whole  taken  together  con- 
stituted the  device.  It  is  unnecessary  to 
discuss  the  lack  of  similarity  in  the  pict- 
ures ;  for,  while  one  was  artistic  and  pret- 
ty, with  Its  land,  water,  and  sky,  and  the 
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otber  waH  a  pictorial  lallure,  and  nothing 
but  a  naked  plant  of  poor  dpHlfirn  and  In- 
artlBtlc  flnlBh,  there  wan  enough  resem- 
blance to  deceive.  To  each,  liowever,  Is 
attached  the  name  of  tbe  raanufactnrer  in 
bold  type.  If  tbe  purchaser  was  looking 
for  tbe  °  El  Cablo  de  Soils, "  be  would  not 
be  misled  by  the  "El  Cavlo  do  Pozo  & 
Suarez."  It  Is  agreed  by  all  the  authori- 
ties that  the  court  will  not  restrain  a  de- 
fendant from  using  a  label  on  the  ground 
that  It  infringes  the  ptaintifl's  device,  un- 
less the  trade-mark,  taken  as  a  whole,— 
words,  pictures,  lines,  and  devices,— are  so 
similar  that  tbe  purchaMr,  using  the  or- 
dinary care  and  caution  which  may  be  ex- 
pected of  the  purchasing  public,  would 
likely  mistake  the  one  tor  the  other.  This 
cannot,  on  the  case  as  made,  be  held  to  be 
likely  to  occur.  No  purchases  o!  one  lor 
the  other  were  shown,  nor  was  any  proof 
of  that  sort  ottered.  It  did  not  appear 
that  any  trade  had  been  lost,  nor  that  any 
customer,  retail  or  wholesale,  had  been 
misled.  While  in  this  class  of  cases  act- 
ual damage  need  not  be  shown  in  order  to 
recover  tor  the  piracy,  yet  It  Is  a  strong 
clrciimstance  to  Influence  the  court  on  a 
bill  for  an  Injunction,  filed  before  the  right 
has  been  established  by  an  action  at  law, 
especially  where  the  Infringement  la  more 
specnlatiTe  than  absolute.  There  was  a 
clear  falinre  of  the  strong  proof  which 
courts  of  equity  require  before  they  grant 
injunctive  relief.  McLean  v.  Fleming,  96 
U.  S.  245;  Black  well  v.Wright,7.'i  N.C.310; 
Popbam  V.  Cole,  66  N.  Y.  69;  Gllman  v. 
Bunnewell.  supra. 

On  the  trial  of  the  case  the  court  denied 
the  Injunction,  and  placed  the  decision  on 
the  principle  that,  to  entitle  a  complain- 
ant to  tbe  protection  afforded  by  tbe  exer- 
cise of  equitable  powers,  the  device  wblch 
served  to  Inform  tbe  public  mast  be  hon- 
est, not  only  In  its  susgestions  of  place  of 
manufacture,  and  persons  producing,  but 
in  the  statements  of  the  composition  and 
material  of  the  product.  The  rule  was 
accorately  stated,  and  theonly  question  Is 
as  to  the  applicability  of  the  doctrine.  It 
was  manifest  that  tbeorlglnal trade-mark 
had  been  adopted  by  R.  Soils.  He  had  de- 
vised and  applied  it  to  the  El  Cabio  brand 
of  cigars.  The  Soils  Company,  however, 
by  transfer  and  succession  came  into  tbe 
right  to  use  tbe  brand.  After  the  organ- 
ization of  tbe  company,  by  the  consent 
and  procurement  of  the  original  owner, 
who  was  the  largest  Indlvldualstockbold- 
er  of  the  concern,  they  continued  tiie  use 
of  the  mark.  It  Is  true  that  there  was  no 
formal  transfer  of  the  right,  but  tbe  cir- 
cumstances clearly  manifest  the  Intention 
otthe  parties,  and  the  case  becomes  one  of 
a  continuing  trade-mark  In  the  possession 
of  acorporatlon  which  succeeded  to  all  the 
rights,  good-will,  and  trade  of  the  former 
owner.  In  such  a  case  the  corporation 
would  be  treated  as  tbe  equitable  owner. 
At  any  rate,  the  respondent  could  not  be 
heard  to  complain,  and  tbe plalntllf  would 
not  be  denied  relief  on  that  ground. 

Tbe  other  branch  of  the  question— de- 
celt  of  the  public— is  not  so  free  from  diffi- 
culty. If  It  be  conceded  that  the  trade- 
mark tended  to  deceive  the  public  In  any 
material  particular,  tbe  rqllet  must  be  de< 


nied.  Below  the  picture  of  the  tobacco 
plant  it  will  be  remembered  were  the 
words  "Hnbana,"  "Ckjpyrighted."  They 
were  words  of  definite  meaning  to  tbe 
trade,  and  probably  of  equally  certain  slg- 
nlflcaace  to  the  public.  Th^  were  not. 
however,  as  is  clear  from  the  OTldenee,  of 
the  same  Import  to  each  class.  The  word 
"Copyrighted"  meant  tbe  same  to  every- 
body. It  implied  that  tbe  protection  of 
the  statute  applicable  to  such  matters  had 
been  secured.  This  was  probably  believed 
to  be  true,  but  was  without  foundation. 
Tbe  misrepresents  tlon,  however,  was 
unimportant.  It  did  not  tend  to  deceive 
the  public  In  respect  to  any  of  those  mat- 
ters with  which  the  law  concerns  itself. 
Tbe  public  might  buy  with  the  same  reli- 
ance on  all  the  representations  as  to  tbe 
place  of  production  and  ownership  wheth* 
er  the  marks  were  protected  by  the  stat- 
ute or  guarded  only  by  the  appropriation 
and  user  of  its  owner.  This  element 
would  neither  be  considered  nor  depended 
on  by  tbe  purchaser,  whether  he  was  In 
or  out  of  the  trade.  With  regard  to  the 
word  "Habana."  tbe  easels  not  so  easy 
of  settlement.  This  was  expressive  of  a 
quality,  and  an  absolute  representation 
of  the  material  of  which  the  cigars  were 
made.  Some  sorts  of  deception  may  be 
practiced  without  loss  of  right  to  the  le- 
gal protection  usually  given  this  spectee  of 
property.  It  is  possible  for  the  proof  to 
show  that  the  public  received  an  erro- 
neous Impression,  which  would  not  of  it- 
self, be  sufficient  to  destroy  tbe  validity  of 
the  trade-mark.  Neither  need  tbe  decep- 
tion be  of  such  a  character  as  to  work  a 
positive  injury  to  the  purchasers  to  de- 
prive tbe  user  of  his  exclusive  privilege. 
In  the  first  cage  it  must  not  concern  any 
of  tbe  essential  particulars  wblch  the 
trade-mark  protects,  and  In  the  latter  It 
must  not  be  absolutely  false  as  to  any  of 
Its  leading  elements.  Britannia  Cu.  r. 
Parker,89  Conn. 450;  MedtdneCo.  r .Wood, 
108  U.S.  218,  2  Sup.  Ct.  Rep.  430.  That 
the  representation  made  by  the  trade- 
mark as  to  the  materials  of  which  the  ci- 
gars were  made  are  of  the  sort  which  the 
law  says  must  appear  to  be  absolutely 
truthful,  where  Its  protection  is  sought, 
there  can  be  no  question.  They  are  of 
what  is  by  all  the  authorities  recogniied 
as  the  substance  of  the  device.  Such 
words  are  used  to  lead  the  public  to  be- 
lieve that  the  article  sold  possesses  certain 
qualities  known  to  belong  to  such  mate- 
rial. They  are  used  to  Influence  the  public 
to  buy  because  of  the  public  taste  for  such 
things.  It  seems  clear  that  under  the 
proof  this  case  la  brought  within  the  full 
scope  and  application  of  this  principle. 
The  word  "Habana"  must  be  taken  ns a 
part  of  the  mark  which  the  plaintiff 
wants  protected.  It  Is  on  a  conspicuous 
part  of  the  label.  It  is  in  large,  bold-faced 
type,  to  catch  the  eye  of  the  purchaser. 
It  iH  evidently  designed  to  attract  his  at- 
tention. Like  the  other  words.  It  ls8pan- 
ish,  and  commonly  used  In  the  country 
where  that  sort  of  tobacco  Is  grown. 
The  whole  purpose  of  the  manufacturer 
was  evidently  to  lead  the  public  to  believe 
that  the  cigar  was  made  of  that  tobacco 
which  is  so  much  sought  after  and  pre- 
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ferred  by  the  smoklns  public.  Yet  It  was 
nut  wholly  true.  Tbe  plaintiff  admitted 
that  the  cigars  sold  nnder  that  brand 
were  made  of  Havana  filler,  seed  binder, 
and  Sumatra  wrapper.  Notliiug  but  the 
filler  camH  legitimately  within  the  defini- 
tion of  Havana  tobacco.  Jt  clearly  ap- 
peared that  there  was  a  broad  distinction 
made  in  the  trade  between  seed,  seed  Ha- 
vana, and  clear  Havana  cigars.  One  was 
made  wholly  of  domestic  tobacco;  one  of 
domestic  and  imported  Cuban  and  Suma- 
tra tobaccos;  the  third  of  tobacco  wholly 
Krown  in  Cuba.  Only  the  last  was  sold 
as  clear  Havana,  and  that  was  always 
sold  by  the  use  of  the  word  "clear"  Joined 
to  Havana.  It  Is  evident  that  custom 
would  Dot  permit  thetradeto  be  deceived. 
Strict  honesty  was  observed  Inall  dealings 
with  wholesale  purchasers,  but  little  at- 
tention was  given  to  the  opinions  of  tbe 
purchasing  public.  They  were  neither  ex- 
pected to  know,  nor  was  It  desirable  that 
they  should  learn.  The  maker  was  whol- 
ly Indifferent  to  the  Impression  which  they 
might  receive.  Such  a  course  Is  In  contra- 
Teiitlon  of  the  principles  obserred  by 
courts  of  equity  la  tbe  administration  of 
this  btaoch  of  the  law.  These  courts 
have  adopted  rules  which  are  founded  In 
honesty  and  good  sense,  and  wblcb  are 
designed  to  rebuke  fraud,  and  encourage 
fair  dealings  with  the  public.  Judged  by 
these  rules,  as  they  have  been  comrounlcaf* 
ed  and  applied,  this  case  bad  no  standing 
Id  court,  and  the  bUl  was  properly  dis- 
missed.  The  Judgment  should  be  cht* 
firmed. 

Rbgo  and  Richmond.  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated 
In  the  foregoing  opinion  the  ladgment  Is 
affirmed. 


Halkt  v.  Elliott. 
{Supreme  Cowrt  of  Colorado.  March  18, 1891.) 

RBOOKD  on  AFPSAL— COLLBCTIOM  OT  TaZBS— 

Fkocbbs. 

1.  In  replevin  of  a  team  of  horses  from  a  tax- 
sale,  tbe  abstract  od  appeal  omitted  the  tax  sched- 
ule, exempHQcations  of  the  asseesment  roll,  bill 
of  sale  from  the  treasurer,  and  the  exhlblta  pro- 
duoed  in  the  trial  oourl  field,  that  the  record 
did  not  set  forth  snflBoimt  fftcts  to  a  full  under- 
atandiDR  of  the  questioos  jseseuted  for  decision, 
as  required  by  statute. 

2.  A  warrant  to  collect  taxes  is  not  a  "pro- 
cess, "  within  the  meaninK  of  the  provision  of  the 
constitution  relative  to  Judicial  proceedings,  and 
it  Is  not  essential  to  its  validly  that  it  shall  run 
In  the  name  of  tbe  people. 

Commissioners*  decision.  Appeal  from 
Larimer  county  court. 

W.  T.  Hughes,  for  appellant.  J.  M. 
Breeze,  D.  E.  PatkSt  and  B.  B.  JobnsoD, 
for  appellee. 

Richmond,  C.  This  was  an  action  of  re- 
plevin Institnted  by  Haley  as  plaintiff  In 
the  Justice's  court,  subsequently  appealed 
to  the  county  court  of  Larimer  county, 
where  Judgment  wap  rendered  against  the 
plalutltr,  to  reverse  which  he  prosecutes 
this  appeal.  The  appeal  was  perfected  nn* 
der  the  act  of  1885.  The  undisputed  facta 
are  that  plaluUft  was  tbe  owner  of  tn-o 
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horses,  and  that  on  or  about  November 
80.  ISSiB,  L.  H.  Breeze,  the  then  county 
treasurer  of  Routt  county.selsed  tbehorses 
for  an  alleged  tax  due  said  county,  and 
sold  the  same  at  a  tax-sale,  the  defendant 
becoming  tbe  purchaser.  Thereafter  plain- 
tiff Instituted  this  suit  In  replevin  to  re- 
cover the  horses,  claiming  that  no  tax 
was  due  from  him  to  tbe  county;  that 
his  property  was  never  valued  or  assessed ; 
that  there  was  no  meeting  of  the  board  of 
equalization;  that  the  tax  proceedings 
and  sale  were  void;  and  that  no  title 
passed  to  defendant  as  purchaser  at  the 
tax-sale.  The  contention  of  appellant  Is 
that,  be  having  proved  ownership,  it  was 
tbe  duty  of  the  ddendant  toestabUsb  title 
as  purchaser,  by  showing  that  the  tax 
was  due,  and  that  all  of  the  proceedings  In 
tbe  assessment,  levy,  and  sale  were  reg- 
ular and  valid.  The  cause  was  tried  In 
the  court  below,  and  It  appears  that  sev- 
eral exhibits,  numbered  from  1  to  5,  were 
introduced  on  the  part  of  defendant,  and. 
In  addition  thereto,  a  bill  of  sale,  executed 
In  due  form  by  the  treasurer  oi  said  coun- 
ty to  blm,  as  parcfaaser,  was  also  Intro- 
duced. Upon  the  testimony  and  exhibits 
the  court  below  found  for  the  defendant, 
and  entered  Judgment  against  plaintiff  tor 
costs.  Whetber  this  finding  and  conclu- 
sion of  the  court  were  correct  or  not  It  is 
absolutely  Impossible  for  us  to  determine 
from  the  abstract  and  record  In  this  case, 
the  appellant  having  failed  to  submit  In 
his  abstract  the  exhibits  produced  In  the 
court  below.  The  act  under  which  this 
appeal  was  prosecuted  provides  that  the 
cause  shall  be  submitted  to  the  supreme 
court  upon  printed  abstracts  of  the  record, 
setting  forth  so  much  thereof  as  may  be 
necessary  to  a  full  understanding  of  tbe 
question  presented  for  decision,  and  no 
more.  The  act  further  provides  for  addi- 
tional and  amended  abstracts  In  case  the 
parties  differ  as  to  the  correctness  or  suffi- 
ciency of  those  supplied.  But  one  abstract 
Is  filed,  and  that  by  the  appellant,  and  It 
does  not  contain  enough  to  enable  us  to 
say  whether  or  not  the  defendant  below 
falleil  to  show  title  as  purchaser  at  tbe 
tax-sale,  conceding  It  was  his  duty  to  du 
so.  The  tax  schedule,  exemplifications  of 
the  assessment  roll,  bill  of  sale  from  tbe 
treasurer,  and  other  papers  are  omitted 
from  the  abstract,  which  we  think  It  was 
the  duty  of  the  appellant  to  submit.  It 
is  not  Incumbent  upon  this  court  to  look 
beyond  the  abstract  of  record  for  the  pur- 
pose of  determining  the  controversy,  nor 
are  we  at  liberty  to  do  so.  The  statute 
required  that  sufficient  shall  be  submitted 
'  to  enable  the  court  to  fully  understand 
and  determine  tbe  question  presented  for 
Its  decision.  Kurd  v.  McClellan,  13  Colo, 
7,  21  Pac,  Rep.  903.  But  fairness  to  appel- 
lant's counsel  probably  requires  tbat  we 
should  notice,  regardless  of  tbe  Imperfect 
abstract, onepointurged  forreversai.  Tho 
abstract  contains  a  copy  of  the  tax-war* 
rant  under  which  tbe  propertyln  queHtlon 
was  levied  upon  and  sold.  This  warrant 
did  not  run  In  the  name  of  the  people,  and 
counsel  Insists  that  It  was  for  this  reason 
void,  and  the  sain  thereunder  was  there* 
fore  a  nullity.  The  listing,  valuation,  and 
tax  levy  have  been  likened  to  a  Judgment; 
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and  the  "warrant  to  collect"  haa  been 
opoken  uf  as  Homcwhat  analosouH  to  an 
execution.  But  we  do  not  think  counRel'B 
preacnt  objection  well  taken.  The  constl- 
tntlonal  prorlftiou  upon  which  tie  relies 
Is  fonnd  alone  In  the  judlcJary  article  of 
that  InstrumeDt;  and.  In  our  Judgment, 
the  word  "process "  Is  there  used  solely 
with  reference  to  Judicial  processes.  /.  f., 
procpsses  Issued  In  ordinary  Judicial 
actions,  procepdings,  or  prosecutions. 
Tweed  r.  Metcalf.  4  Mich.  679;  Wlsner 
T.  Davenport,  5  Mich.  501.  The  appeal 
ahould  be  dlamlsaed,  without  prejudice. 

BiSBBLL  and  Rred,  CC.*  concur. 

Pek  Curiam.  For  the  reasons  stated 
In  the  foregoing  opinion  the  appeal  la  dis- 
missed, wltboat  prejudice. 


McPhersok  t.  Pacific  Bridob  Co. 
{Supreme  Court  of  Oregon.  April  14, 1S91.) 
NaouoBKca— Flbadin-o  —  Deb-botitk  Machinbrt 

— NOSSUIT. 

L  In  an  action  for  negligence,  s  general  allo- 
gstion  of  negligence  does  not  chaise  any  fact. 

3.  In  an  action  for  nugligence,  where  it  is  al- 
leged defective  machinery  wan  Dsed,  proof  of  the 
use  of  a  "team"  instead  of  machinery  does  not 
tend  to  support  the  plaintiff's  allegation.  A 
"team**  is  not  a  machine. 

3.  When  it  appears  from  the  evidence  on  the 
part  of  the  plaintiff  that  the  Injury  which  the 
plaintiff  received  was  the  resalt  of  an  accident, 
or  that  it  occurred  througb  his  own  oaielessnass 
and  inattention  to  his  datlea,  do  recovery  can  be 
had,  and  uonsoit  insaoh  oaae  ought  to  be  allowed. 
{SyUaInu  by  the  Court.) 

'  Appeal  from  circuit  conrt,  Mnltnomah 
county;  E.  D.  Suattuce,  Judge. 

Tills  Is  an  action  ,to recover  daniaKes  lor 
alletced  neglleence.  The  complaint,  among 
other  things,  after  alleging  that  the  de- 
fendant Is  a  corporation,  and  the  plalntin 
was  in  Its  employ  about  the  2d  day  oT  Oc- 
tober. lltuO,  proceeds  as  rollowa:  "That 
while  was  so  engaged  In  the  erection  of 
said  tank  through  the  negligence  and  care- 
lessness of  said  defendant,  and  through 
tbe  use  of  defective  machinery  by  defend- 
ant, which  defect  In  the  machinery  so  uHcd 
was  .unknown  to  this  plaintiff,  the  said 
timbers  employed  In  the  erection  of  said 
tank  fell  upon  this  plaintiff,  and  seriously 
and  severely  hurt  and  Injnreil  blm  about 
the  legs  and  arms  and  shoulders,  causing 
hlui  to  become  unconscious,  and,  as  a  con- 
sequence thereof  he  has  been  confined  in 
bed  inn  hospital  fora  period  of  more  than 
three  weeks,"  etc.  Issue  was  taken  upon 
all  the  facts  alleged,  and  upon  a  trial  be- 
fore a  Jury  tbe  plalDtlfl  bad  a  verdict  for 
91,0(XI.  The  defendant  moved  for  a  new 
trial,  and,  ns  a  condition  for  overruling 
said  motion,  the  court  required  the  plain- 
tiff to  remit  foOO,  which  was  done,  and 
then  a  Judgment  was  entered  for  the 
plaintiff  for  f5U0.  from  which  this  appeal 
Is  taken.  After  the  plaintiff  had  rested  his 
case  In  the  court  below  the  defendant 
moved  for  a  nonsuit,  which  being  over, 
ruled,  an  exception  was  taken.  Tbe  utber 
facta  appear  In  tbe  opinion. 

R.  Mallory.  for  appellant.  N.  D.  Simon, 
for  respondent. 


8TRABAH,  C.  S.,  {after stattng  tbe  AicM 
as  above.)  The  particular  structure  upon 
which  the  plaintiff  was  working  at  the 
time  of  the  injury  complained  of  wns  tlie 
frame  necessary  to  support  a  water-tank. 
TUU  Is  the  plalntHT'sstatementat  the  trial 
of thelnjnry.and  bow  It  occurred:  "When 
we  got  tbe  bent  together,  when  we  got 
everything  ready  to  rnise  It,  the  engine  did 
not  come  along  In  time.  There  was  a 
team  there  that  was  used  to  haul  sand, 
nnd  he  [Martin,  the  foreman]  said  we 
would  hook  that  team  on  it,  and  rals<«  It 
with  them.  He  did  book  the  team  on  It, 
and  started  to  raise  it  np,  and  they  could 
not  ralselt.and  he  told  ua  all  to  come  and 
give  the  team  a  lift.  There  were  five  of 
us,  and  we  came,  and  gave  the  team  a 
lift  to  raise  it  up.  We  got  It  raised  two 
or  three  feet,  and  It  came  back  on  us ;  and 
then  he  said  for  a  couple  of  us  to  go  and 
get  a  couple  of  shores,  and  put  under  It, 
and  hold  It  up.  So  two  men  sot  sticks, 
and  put  under  It.  and  they  raised  it  so 
they  could  help  with  the  shores,  and  they 
put  them  under,  nnd  catched  It.  The 
team  hauled  It  a  piece,  and  then  they 
would  catch  it  witb  the  shores.  The  team 
hauled  It  a  piece  further,  and  got  It  quite 
a  ways  up,  and  It  stopped  again.  And  he 
snld, '  Some  one  go  and  get  a  long  shore.' 
I  went  and  got  a  stick  ^xlj,  16  feet  lung, 
and  thpy  raised  It;  and  I  catched  It  tbe 
first  time,  and  held  it,  and  they  started 
again.  The  next  time  they  started  tbe 
team  It  come  back,  and  I  did  not  catch  It, 
and  tbe  shores  were  too  far,  and  It  tipped 
over  on  me."  Tbe  plaintiff's  counsel 
clalina,  in  etfect,  on  the  aiicament  in  thia 
court,  that  a  general  allegation  of  negji* 
gence  nnd  carelessness  was  aufficlent;  but 
that  contention  cannot  be  sustained. 
Such  allegation  does  not  charge  a  fact. 
Woodward  v.  Xavlgatlon  Co.,  18  Or.  2S9, 
22  Pac.  Rep.  1076.  This  leavesnotblng  up- 
on which  a  recovery  could  be  predicated 
but  the  charge  for  defective  machinery. 
What  particular  macblnery  was  used,  or 
in  what  the  alleged  defecta  consisted.  Is 
not  alleged  :  but  conceding,  as  the  defend- 
ant made  no  objection  on  tbe  ground  of 
this  uncertainty,  that  he  ought  not  to  be 
permitted  to  raise  It,  now,  for  the  first 
time,  tbe  question  of  fact  arises  neceesa- 
niy  on  the  motion  for  a  nonsuit,  and  thia 
brings  us  to  the  main  question  in  tblsraae. 
On  the  argument  here  tbe  only  defective 
machinery  claimed  to  be  In  the  case  was 
the  team  hitched  to  the  end  of  the  rope, 
and  used  for  the  purpose  of  lifting  the 
bent.  Tbe  court  Instructed  the  Jury  that, 
as  the  team  performed  the  ufHce  of  a  ma- 
chine. It  was  to  be  regarded  us  one;  and 
the  respondent's  counsel  contended  that, 
if  this  team  waa  unable  to  lift  the  bent  by 
hauling  Ht  tbe  rope,  tbe  allegation  of  the 
use  of  defective  machinery  was  made  out. 
We  are  unable  to  concur  in  this  view.  A 
"team "Is  In  no  sense  "machinery,"  any 
more  than  a  man  would  be  hauling  at  the 
same  rope;  but  without  placing  our  de- 
cision on  this  question  alone,  we  have 
carefully  viewed  all  the  evidence  offered 
by  the  plaintiff,  and.  giving  full  effect  to 
every  Inference  which  might  be  drawn 
from  It,  It  la  not  shown  that  the  defendant 
was  negligent.    Ao  tax  as  appears,  due 
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care  was  aaed  aboat  the  work  by  the  de- 
fendant, ami  the  injury  n-hlch  the  ptalntiS 
rerelved  waa  either  the  result  of  an  acci- 
dent, fur  which  no  one  Is  rceponsible.  or 
hlH  own  carelewmesB  and  tDattentlun  In 
falllni?  to  have  his  ahoreln  proper  posi- 
tion to  i-eceire  the  bent  when  the  horsee 
stopped  pullinfE.  If  the  ebtire  vrhtch 
plaintiff  held  had  been  in  proper  position, 
then  therccan  be  no  doubt  the  bent  would 
ba  ve  rested  npon  It,  and  the  Injury  wonid 
not  have  occurred.  For  this  nnfortnnate 
drcnniRtance  It  is  certain  the  defendant  la 
not  respouHlble.  It  violated  no  duty  it 
owed  to  plaintiff.  We  have  not  thonsht 
it  nccpsaary  to  consider  ordeclde  the  other 
queHtlon  ui^ued  by  the  appellant's  coun- 
sel, which  la  that  the  deteuOant  was  not 
dolnjc  the  fvork  when  the  injury  occurred, 
and  tbattne  plaintiff  was  notemployed  by 
It  at  tbe  time,  for  the  reaeoo  that  the 
other  questfona  are  decisive  of  the  case. 
The  Jadjcment  mnal  be  reversed,  and  the 
cause  remanded  to  tbe  court  below,  with 
directions  to  allow  the  dcfendant'a  mo- 
tion for  a  nonsuit. 


STOKsa  V.  Brown  et  a/. 
{Supreme  Court  of  Ongon.  April  14,  isn.) 

Variakcs— Whes  Matebial— Pbooj. 

1.  No  variance  between  the  allegations  and 
proof  is  material  unless  the  adverse  party  is  mis- 
led to  tala  iffQjQdloe  In  maintaining  nis  action  or 
dcKlense  on  the  mwlti. 

3.  Whenever  a  party  claims  to  he  misled, 
that  fact  shall  be  [HDved  to  the  satislactlon  of 
the  court,  and  unless  he  does  so  the  conrt  may 
either  direct  the  fast  to  be  found  aocording  to  the 
evidence,  or  oxdw  an  immediate  amendment 
withont  oosts. 

8.  When  the  allegation  is  nnproved.  not  In 
some  particular  or  perticalars  only,  but  in  ita 
entire  scope  and  meaning,  It  stiall  not  be  deemed 
a  variance,  but  a  failure  of  pfOOiL 
iSyllabtu  by  the  Covin.) 

Appeal  from  clrcolt  court,  Clatsop  coun- 
ty; FitANK  J.  Taylok,  Judxeu 

C.  W.  Fulf oD,tor  appellants.  F,D.  Win- 
ton,  for  respondent. 

Bean,  J.  This  Is  a  suit  to  enforce  spe- 
cific performance  of  a  contract  to  convey 
real  estate.  The  complaint  was  filed  on 
the  31et  of  December,  18519;  and  on  tbe 

 day  of  ,  1890,  tbe  Isanea  being 

Joined,  the  canae  was  referred  for  the  pur- 
pose of  taking  testimony.  The  complaint 
avers  that  on  the  2l8t  day  of  Anga8t,1889, 
the  defendants,  for  and  In  conai deration 
of  the  sum  of  9100,  executed  and  delivered 
to  plaintiff  tbeir  agraement  In  writing, 
wherein  they  covenanted  and  agreed  to  sell 
and  ctmvey  to  plaintiff  block  23  lb  tbe 
town  of  Willlamport  upon  the  payment 
to  them  by  plaintiff  of  tbe  sum  of  f 200 
within  90 fiaya  thereafter ;  tbuton  Novem- 
ber 16,  1889,  plaintiff  tendered  to  defend- 
ants the  sum  of  $200,  and  demanded  tbe 
conveyance  of  said  land  In  accordance 
with  aaid  contract,  but  tbey  refused  to  ac* 
cept  the  money  or  make  the  conveyance. 
The  answer  denies  that  tbe  contract  was 
made  on  tbe  2lBt  day  of  Aaeust,  1889,  or 
npon  any  other  date  or  time  mentioned  in 
the  complaint,  or  that  the  tender  was 
made  on  the  16th  day  of  November,  1889, 
or  upon  any  other  day  or  time  set  forth  in 
T.26p.naS— 36 


the  complaint.  Plaintiff  offered  In  evi- 
dence before  ihe  rrferee  a  contract  in  writ- 
ing, executed  by  defendants,  which  Is  tbe 
same  as  alleged  In  the  complaint,  except 
that  It  Is  dated  June  18N9,  and  Is  In 
favor  of  J.  J.  Htokea  &  Co.  An  objection 
was  made  to  tbe  admiaafon  of  this  con- 
tract In  evidence,  bettausu  It  waa  Immate- 
rial, irrelevant,  and  Incompetent.  From 
the  evidence  It  appears  that  at  the  time 
the  complaint  was  drawn  tbe  contract 
was  misplaced,  and  hence  the  mistake; 
but  beforethe  taking  of  testimony  was  b^ 
gun.  It  waa  found,  and  a  copy  delivered  to 
defendants'  attorney.  The  evidence  also 
sbowB  that  at  the  time  the  contract  was 
made  plaintiff  was  doing  bnsiness  nnder 
the  name  of  J.  J.  Stokes  &  Co.,  and  that 
the  tender  was  made  on  the  IKtta  day  of 
September,  1889,  In  plaeeof  November  16th, 
as  alleged  In  tbe  complaint.  When  the 
cause  came  on  for  trial  m  the  court  below 
plalntlfT  asked  leave  to  amend  nis  com- 
plaint by  conforming  It  to  the  facts  proved ; 
but  hla  application  was  denied,  and  tbe 
complaint  dismissed,  on  the  ground  tbat 
there  was  a  material  variance  t>etween 
the  contract  alleged  In  the  complaint  and 
the  proof.  The  complaint  does  not  aver 
thecon  tract  in  extensn,  bnt  according  to  its 
IcKal  effect.  Tbe  variance  claimed  Is  that 
the  contract  offered  In  evidence  la  In  favor 
of  J.  J.  Stokes  &  Co.,  In  place  of  J.  J. 
Stokes,  as  alleged,  and  is  dated  June  20; 
1889,  in  place  of  the  Slat  day  of  August  of 
the  same  year.  It  Is  argued  for  respond- 
ent that  this  vurtance  Is  fatal,  and  the 
contract  should  nut  he  admitted  In  evi- 
dence. If  the  trtatute  of  this  atnte  hna  not 
changed  the  rule  wblcb  la  to  govern  In  tbla 
caae,  the  objection  la  well  taken,  and  tbe 
court  below  waa  clearly  right  In  holding 
that  there  was  a  fatal  variance.  The  an- 
thoritlea  are  uniform  to  tbe  effect  that 
where  a  writing  Is  the  foundation  of  a 
suit  or  action  the  description  thereof  con- 
tained  In  tbe  cnmplalnt  roust  beproved  na 
iaid,  and,  where  tbe  instrument  offered  In 
evidence  varies  from  the  one  pleaded,  this 
variance  renders  itinadmleaible, unless  the 
rule  has  been  changed  by  statute.  Many 
of  these  autbnritles  were  cited  by  respond- 
ent's attorney  on  the  argument.  The 
statute  of  this  atate.  however,  contains 
provisions  on  tbe  subject  of  variance  ap- 
plicable to  all  actions,  and  If  they  eatab- 
llsb  a  different  rule  from  tbe  one  reconr- 
nized  In  the  caaea  relied  on  by  respondent 
we  are  bound  to  apply  it.  It  la  provided, 
in  tbe  flret  place,  that  no  variance  between 
the  allegations  and  proof  shall  be  deemed 
material  unless  It  have  actually  misled 
the  adverse  party  to  his  prejudice  In  main- 
taining hla  action  or  defense  on  tne  merits; 
and  whenever  It  ahall  be  alluged  that  a 
party  has  been  ao  mlaled,  that  fact  shall  be 
proved  to  the  satisfaction  of  the  court, 
andin  wbat  respect  be  bas  been  misled; 
and  thereupon  the  court  may  order  tbe 
pleadings  to  he  amended  upon  Kuch  terms 
as  shall  be  Just.  Hill's  Code,  g  96.  It  n 111 
be  observed  tbat  It  la  not  left  to  the  Judg- 
ment of  the  court  whether.  In  a  given  In- 
stance, the  variance  waa  calculated  to 
mislead,  but  that  fact  must  be  proved  to 
the  satisfaction  of  tbe  court.  Where  the 
variance  la  not  material,  ae  above  pro- 
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Tided, — that  Is,  where  the  party  has  not 
proved  that  hehaa  been  miBled,— the  court 
may  either  direct  the  (act  to  he  foand  ac- 
cording: to  the  evidence,  or  may  order  an 
Immediate  amendment,  without  costs. 
Id.  g  97.  But  where  the  allegation  is  im- 
proved, not  in  some  particular  or  partic- 
nlars  only,  but  in  Its  entire  scope  and 
meaninfc,  it  shall  not  be  deemed  a  vari- 
ance, but  a  failure  of  proof.  Id.  {  9S. 
These  provisions  have  materially  changed 
the  rule  of  evidence,  and  It  does  not  now 
depend  upon  the  incoherence  of  the  two 
statements  npon  their  face,  but  upon 
proof  aliunde,  as  to  whether  the  party  has 
been  misted  to  bis  prejudice  by  the  Idcot^ 
rect  statement. 

In  this  case  the  defendants  did  not  offer 
any  proof  of  the  character  required,  nor 
did  they  claim  that  they  had  been  in  any 
way  misled.  In  fact,  from  the  record  it 
affirmatively  appears  that  they  had  full 
knowledge  of  the  contract  plaintiff  was 
relying  '>n.  before  any  testimony  was 
taken  in  the  case  whatever,  and  were  fur- 
nished with  a  copy  tliereof.  They  both 
testified  as  witnesses,  hut  did  not  under- 
tnke  to  deny  the  esecutlonot  the  contract, 
or  make  any  defense  thereto,  except  that 
the  tender  was  not  made  within  the  90 
days  speclded  In  the  contract.  They  con- 
tented themselves  by  relying  upon  their 
objection  tu  the  admissions  of  the  con- 
tract in  evidence,  claiming  that  the  con- 
tract alleged  In  the  complaint  is  different 
from  that  offered,  and  heuce  Insisting 
that  the  proof  was  not  within  the  Issue. 
U.  then,  the  dlacrepancy  in  the  eontrant 
alleged  and  the  one  offered  in  evidence  was 
a  variance,  as  defined  by  the  provisIonR  of 
the  statute  above  cited,  it  should  have 
been  regarded  as  Immaterial,  and  the  only 
question  here  is  whether  it  was  a  fault  uf 
that  kind,  or  a  failure  of  proof,  as  defined 
In  section  flS.  That  It  was  an  Immaterial 
variance  under  the  statute  of  this  state, 
we  think  does  not  admit  of  serloas  qura- 
Hon.  Dodd  v. Denny, 60r.  156;  Henderson 
V.Morris,  5  Or.27;  1  Kum.  Pr.8  540;  Catlin 
V.  Gunter,  11  N.  T.  868;  Place  r.  Minster. 
66  N.Y,89;  HarvesterCo.  v. Clark, 30  Mlun. 
808, 15  N.W.Rep.  252;  Kopplekom  v.  Huff- 
man. 12  Neb.  95, 10  N.  W.  Rep.  577.  In  «;en- 
eral  terms  the  "scope  and  meaning"  of  the 
alleKationintheconiplalnt  are  that  defend- 
ants  agreed  in  writing  to  sell  and  convey 
by  warranty  deed  to  plaintiff  block  22  in 
William  port  within  90  days  from  the  date 
of  thecontract  on  the  payment  to  them  by 
him  of  the  sum  of  92(M>;  that  he  tender^ 
the  money  within  the  time  specified  In  the 
contract,  but  defendants  have  refused  to 
convey  the  land  to  him  according  to  agree- 
ment. The  contract  offered  in  evidence  Is 
the  same,  In  terms,  as  the  one  the  legal 
effect  of  which  is  averred  In  the  complaint. 
The  property,  the  consideration,  the  terms 
of  contract,  the  time  of  payment,  and  the 

f>artics  are  tbesame,  and  the  only  difference 
B  the  date,  and  that  the  contract  is  In 
(ovor  of  J.  J.  Stokes  &  Co..  who  is  really 
the  plaintiff.  This  Is  a  variance  In  some 
particulars  only,  and  not  in  the  entire 
scope  and  meaning  of  the  complaint.  If 
defendants  were  in  any  way  misled  by  the 
discrepancy  between  the  allegations  and 
proul,  they  should  have  made  that  fact  ap^ 


pear  to  the  court;  and,  not  having  done 
so,  the  variance  must  be  considered  Im- 
material,  and  tbe  facts  found  according 
to  the  evidence.  It  was  said  by  counsel 
for  respondent  on  the  hearing  that  the 
evidence  did  not  show  that  the  tender  was 
made  by  plaintiff  within  tbe  time  provided 
in  the  contract.  We  have  examined  the 
testimony  on  this  qnestion,  and,  If  It  be 
conceded  that  time  is  of  the  essence  of  the 
contract,  we  think  plaintiff  has  shown  by 
a  decided  preponderance  of  the  evidence 
that  the  tender  was  made  within  the  90 
days  provided  tn  tbe  contract.  The  de- 
cree of  the  court  below  will  therefore  be 
reversed,  and  a  decree  entered  here  as 
prayed  for  in  the  complaint. 


Stbbl  v.  Holladat. 

(tEFiQffvme  Court  of  Oregon.  April  14, 1891.) 

bxbcutobs— cohfensatloif  —  extbaokdutabt 

Servicbb, 

1,  No  commission  can  be  allowed  an  ezecutrar 
on  property  which  never  came  into  bi»  posses- 
sion, nor  on  property  whicb,  althougb  it  belonged 
to  tbe  estate,  has  not  been  admiaistored  on.  and 
is  not  under  the  control  of  tbe  probate  coort 

2.  Unnsoal  and  extraordinary  servioea  of  as 
executor,  for  which  the  court  is  authorixed  to  al- 
low compensation,  are  such  services  as  are  not 
ordinarily  required  of  an  execmtw,  In  the  dis- 
charge of  the  duties  of  his  trust 

8.  ThB  cliUm  of  an  executor  or  admlntstrator 
for  uunsnal  or  extraordtDary  services  should  eoa- 
tain  a  statement  of  tjach  special  service  claimed 
to  have  been  rendered,  witli  its  particular  value, 
and,  until  such  an  acoouat  is  presented,  no  al- 
lowanoe  should  be  made  therefor. 

4.  An  executor  is  entitled  to  reasonable  attor- 
ney's fees  in  any  necessary  litigation  <x  matter 
requiring  legal  advice  or  oosnsel. 

fi.  A  olaim  of  an  executor  for  sttfflmey*a  fees 
should  ordinarily  be  presented  In  an  itemised 
form,  end  not  for  an  aggregate  amount  by  the 
year,  but,  under  the  peouliar  tdroumstanoes  of 
this  case,  this  rule  ought  not  to  be  enforced. 

fl.  It  is  the  duty  of  an  exeoator  to  keep  and 
render  a  just  aoconnt  of  his  trust,  and,  if  be 
thinks  proper  to  keep  a  clerk  for  that  pnipoee, 
he  must  do  it  at  his  own  expense. 
,  {Syllabua  by  the  Cov/rL  > 

Appeal  from  rircult  court,  Multnomah 
county;  L.  B.  Stbakns,  Judge. 

W.  W.  Thayet  and  E.  B.  WWiama,  tor 
appellant.  Geo,  H.  Wtlliama  and  A,  H. 
Tanner,  lor  respondent. 

Bean,  J.  By  the  last  will  and  testament 
of  the  late  Ben  Holladay,  the  appellant. 
Joseph  Holladay,  was  oppulutcd  executor 
of  his  estate.  His  right  tu  act  as  such  was 
contested,  and  finally  sustained  In  this 
court.  Holladay  v.  Holladay,  16  Or.  147. 
19  Pac.  Rep.  81.  On  the  lltli  day  of  April, 
1888,  he  duly  qualified  and  continued  to  act 
as  such  executor  until  May  31,  1^89,  when 
he  was  removed,  on  the  petition  uf  Esther 
Holladay,  widow  of  Ben  Holladay,  by  the 
county  court  of  Multnomah  county,  for 
neglecting  to  file  an  inventory  and  ap- 
praisement of  the  property  belonging  to 
the  estate,  and  the  respondent,  .Tames 
Steel,  appointed  as  administrator  thereof. 
On  an  appeal  to  this  court  the  decree  of 
the  county  court  waaafBrmcd.  In  re  Hol- 
laday's  Estate.  18  Or.  168,  22  Pac.  Rep.  750. 
On  May  20, 1890.  appellant  filed  his  final 
account  aa  such  executor,  in  which  he 
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claimed  as  allowance  of  910,000  for  attor» 
ney'8  fees,  $7,912  aa  compensatioQ  for  his 
own  uervlces.ancl  $700  tor  the  Bervlcea  of  a 
clerk.  The  respundent.  as  administrator, 
contested  his  rlgbt  to  an  allowance  for 
any  of  the  Items  claimed  by  him.  except 
the  sum  of  92,000  for  attorney's  tees,  and 
on  a  trial  In  the  county  coort  he  was  al- 
lowed 94.916.60  for  attorney's  fees,  but 
nothlnff  for  either  of  the  other  Items.  On 
an  appeal  to  the  circuit  court  the  decree 
of  the  county  court  was  afflrmed,  and 
heuce  this  appeal.  At  the  time  of  Mr.Hol- 
laday's  appuintsieut  as  executor  all  the 
property  belonginj?  to  the  estate  of  Ben 
Holladay  was  In  the  possession  of  himself 
and  one  Geo^  Weldler  as  receivers,  and 
Mr.  Weidler  as  tmstee,  and  continued  in 
their  possession  until  after  Mr.  Holladay 
was  remored  as  executor;  so, as  a  matter 
of  fact,  no  property  whatever  was  reduced 
to  his  posaesslon  as  executor.  The  com- 
peneatlon  of  an  executor,  unless  provided 
In  the  will.  Is  fixed  by  statute,  and  be  Is 
entitled— FVret,  to  ali  necessary  expenses 
incurred  by  him  in  the  management  and 
settlement  of  the  estate,  Includins  reason- 
able attorney's  fees  In  any  necossary  litl- 
jcation  or  matter  requlrlnif  legal  advice  or 
counsel;  aecond,  his  commlssloo  on  the 
whole  estate  accounted  for  by  him ;  and, 
tA/rc/,  such  further  compensation  as  may 
bejnstand  reasonable  for  any  extraordi- 
nary and  nnusnal  services  not  ordinarily 
required  of  an  executor  In  the  discharge  of 
bis  trust.  Bill's  Code,  gS  1178,  11«0.  No 
property  beloufi^ng  to  tbe  estate  came 
Into  the  possession  of  appellant  as  execu- 
tor, and  none  is  accounted  for  by  him.  so 
there  Is  nothing  npon  which  his  commie- 
sion  can  be  estimated  or  determined.  No 
commission  can  be  allowed  on  property 
which  never  came  into  the  possession  of 
the  executor,  nor  on  property  which,  al- 
though It  belonged  to  the  estate,  has  not 
been  administered  on,  and  is  not  under 
the  control  of  tbe  probate  court.  2  Woer- 
ner,  Adm'n,  §  628.  Although  the  estate  of 
Ben  Holladay  was  the  ownw  of  a  large 
amount  of  property.  It  was  In  the  posses- 
sion of  receivers,  and  neither  the  appellant, 
as  executor,  nor  the  coonty  court,  had  any 
control  over  It. 

The  amount  of  the  commission  of  an  ex- 
ecutor Is  a  mere  matter  of  mathematical 
calculation,  based  upon  the  whole  estate 
accounted  for  by  him,  and.  nntll  he  has 
iwoaeroion  of  some  property  add  accounts 
for  the  same,  there  Is  nothing  upon  which 
to  base  such  calcnlatlim;  so  that,  on  the 
record  before  ns,  appellant  Is  entitled  to 
DO  compensation  whatever,  nnlesa  It  be 
for  extraordinary  and  unusual  services 
not  ordinarily  required  of  an  executor, 
"rhe  claim  preeented  by  him  Is  a  general 
one  for  95,000  per  year,  without  In  any 
way  specifying  the  special  service  rendered 
or  the  particular  value  thereof.  The  fees 
provided  by  statute  are  to  be  deemed  am- 
ple compensation  for  an  execntor,  except 
In  unasaal  cases,  and  when  he  is  required 
to  rrader  extraordinary  swviees  not  or- 
dinarily required  of  an  executor.  His  ad- 
ditional compensation,  if  any,  is  within 
the  discretionary  power  of  toe  court  to 
allow,  and,  when  a  claim  Is  made  therefor. 
It  ihould  be  serutlnlsed  with  care,  and 


never  allowed  unless  the  court  is  satisfied 
that  it  Is  Just  and  reasonable,  and  the 
services  tor  whlcb  it  is  made  should  be 
stated  and  partlculariy  set  forth.  In  order 
that  the  court  may  know  precisely  for 
what  services  the  extra  compensation  Is 
asked,  and  the  heir,  creditor,  or  other  per- 
sons interested  In  the  estate  may  be  in- 
formed so  as  to  know  what  items,  if  any, 
they  may  desire  to  contest.  In  Wlsner  v. 
Mabley»s  Estate,  70  Mich.  271,  88  N.  W. 
Rep.  262,  It  is  said :  "  And  no  such  account 
for  services  should  be  allowed  without 
such  statement  Is  furnished  by  the  execu- 
tor or  administrator  of  the  estate. "  So  In 
May  r.  Oreen,  76  Ala.  167,  Sombrvillb.  J., 
aald:  "The  record  fails  to  disclose  any 
special  or  extraordinary servicee  forwhlch 
the  administrator  was  entitled  to  com- 
pensation. Proof,  moreover,  should  have 
been  made  of  each  special  service  with  Its 
partif^utar  value,  and  the  whole  should 
not  have  been  aggregated  by  mere  esti- 
mate without  being  itemized. "  To  tbe 
same  eRect.  see  2  Woerner,  Adm'n,  §  529; 
Miller's  Ex'x  v.  Simpson,  (Ky.)  2  S.  W. 
Rep.  171.  The  record  before  us  does  not 
disclose  that  appellant  performed  any 
services  not  ordinarily  required  of  an  ex- 
ecutor, bat,  as  he  says,  they  were" in  man- 
agiug  the  property  and  correspondence  In 
regard  to  claims."  Tbeseare  services  that 
usually  fall  wlthla  the  ordinary  routine 
of  administration,  and  for  which  no  extra 
compensation  Is  allowed.  What  Is  "ex- 
traordinary and  unusual  services"  will  de- 
pend largely  upon  the  peculiar  circum- 
stances of  each  particular  case,  and  the  al- 
lowance of  compensation  for  aucb  services 
la  largely  in  tbe  discretion  of  tbe  court; 
but,  before  the  court  can  allow  anything 
therefor,  the  claim  should  be  Itemized,  and 
each  special  service  rendered,  with  Its  par- 
ticular value  stated,  so  that  the  court  may 
act  Intelligently  in  the  matter,  and  be  able 
to  deal  Justly  both  with  the  estate  and  tbe 
executor.  Theulalm  presented  In  this  case 
Is  for  the  aggregate  sum  of  97,912,  with- 
out giving  the  Items  going  to  make  up  the 
amount,  nor  Is  the  proof  any  more  defi- 
nite. The  only  witness  who  testifies  in 
regard  to  the  value  ol  the  services  is  the 
appellant  himself,  and  he  places  them  at 
95,000  per  year,  without  attempting  to 

giveeacb  special  service,  with  Its  partlcu- 
ir  value,  as  the  law  requires  he  should 
do  before  b^g  allowed  anything  there- 
for. It  Is  true  the  record  Bbows  that  ap- 
pellant devoted  a  great  deal  of  time  to 
the  business  of  the  estate,  and  Itseems  but 
Just  that  he  should  receive  a  reasonable 
compensation  therefor,  which  no  doubt  he 
would  be  allowed  If  the  services  were  uu- 
uBual  or  extraordinary,  within  the  mean- 
ing of  tbe  law,  (a  question,  however, 
which  Is  unnecessary  for  as  to  decide,)  on 
the  presentation  of  a  proper  account. 
But  he  has  accounted  for  no  property  be- 
longing to  the  estate,  and  therefore  Is  not 
entitled  to  the  comraission  allowed  by 
law.aud  the  services  rendered  by  him  were 
not  unusual  and  extraonllnary,  unless 
the  peculiar  condition  of  the  estate  ren- 
dered them  so,  and,  if  they  were,  ueithei 
the  claim  presented,  nor  tbe  proof,  fur- 
nishes any  basis  upon  which  his  compen- 
sation can  be  ascertaiued.  To  allow  an 
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aggregate  claim  of  ein  executor  against  an 
estate  for  extraitrdlnary  services,  sup- 
ported alone  by  hlB  opinioa  as  to  tbe  ag- 
gr^ate  value  of  hie  service,  would  violate 
all  tbe  rules  of  both  Justice  and  law,  and 
throw  the  door  wide  open  fur  unscrnpo- 
loua  executors  and  admlnlatrators  to  rob 
and  plunder  the  pstates  of  their  decedents. 

We  pass  now  to  the  claim  for  attorney's 
fees.  That  on  executor  is  entitled  to  rea- 
sonable attorney's  fees,  In  any  necessary 
litigation  or  matter  requiring  legal  advice 
or  counsel,  is  not  denied;  nor  Is  it  denied 
that  the  employment  of  Mr.  Williams  as 
attorney  by  appellant  was  necessary  and 
proper;  but  it  Is  claimed  that  tbe  services 
rendered  were  not  reasonably  worth  the 
sum  charged  tiierefor.  At  the  time  ol  Mr. 
Holladay's  appointment  as  executor  the 
business  of  the  estate  was  very  much  com- 
plicated. The  assets,  consisting  of  stock 
in  various  corporations,  and  laiKe  bodies 
of  real  estate  in  ditfen^nt  parts  of  the 
state,  were  Id  the  hands  of  receivers.  The 
estate  was  largely  Indebted  to  various 
and  sundry  peraons,  both  In  and  outside 
of  this  state,  the  aggregate  amount  of 
which  was  near  fSOO.OOO,  and  the  estate 
was  supposed  to  be  insolvent.  In  this 
condition  of  affairs  Mr.  Holladay  was  un- 
able to  secure  the  services  of  an  attorney 
who  would  undertaiie  the  laborious  and 
exacting  duties  required,  and  look  to  the 
estate  tor  bis  compensation.  He  was 
therefore  compelled  to  pledge  bis  own  per- 
sonal credit,  in  orderto  secure  tbe  services 
of  an  attorney  at  all,  which  be  did  by  ein- 
ploying  Mr.  Rfchard  Williams  at  tbe 
agreed  compensation  of  f&.OOO  per  year. 
Mr.  Williams  continued  to  act  as  bis  at- 
torney until  his  discharge,  and  It  Is  clear, 
we  think,  from  the  evidence,  that  the  serv- 
ices rendered  by  him  were  reasonably 
vorth  tbe  amount  agreed  upon.  It  la 
Ru  teatifled  by  Mr.  Williams,  as  well  as 
Judge  Bellinger,  who  wan  particularly 
conversant  with  the  vast  and  conflicting 
interests  Involved,  and  the  complicated 
nature  of  tbe  business.  Indeed,  it  is  not 
seriously  coi.':ested  by  respondent,  but  it 
Is  claimed  in  his  behalf  that  an  Itemized 
account  for  such  services  should  bare  been 
rendered,  and,  until  this  Is  done,  the  exec- 
utor is  not  entitled  to  an  allowance  there* 
for.  Tbe  general  rule  undoubtedly  is  that 
all  claims  against  a  decedent's  estate 
should  be  presented,  if  possible.  In  an  item- 
ized form,  and  it  would  have  been  much 
more  satisfactory  in  this  case  it  that  had 
been  done.  The  court  ahonid  ordinarily 
refuse  to  allow  an  executor  credit  for  al- 
leged expenses  In  tbe  settlement  of  the  es- 
tate unless  the  account  is  definite,  and  the 
services  proved  to  have  been  actually  ren- 
dered and  reasonably  worth  the  sum 
charged.  Such  Is  the  general  rule,  and 
courts  should  be  slow  to  depart  there- 
from. But  we  think,  under  the  peculiar 
facts  of  this  case,  tbe  court,  sitting  as  a 
court  of  equity,  should  not  allow  this 
wholesome  rule  to  be  Invoked  to  defeat  a 
Just  claim.  Tbe  reason  of  this  rule  rests 
with  the  jealous  care  with  which  courts 
guard  the  estates  of  deceased  persons,  to 
prevent  the  allowance  and  payment  of  un- 
Hut  and  unreasonable  claims.  It  requires 


each  Item  of  the  alleged  claim  to  be  stated, 
with  its  particular  vnlue.so  that  the  exec- 
utor, and  all  persons  interested,  may  have 
a  full  opportunity  to  resist  the  payment  of 
such  Items  thereof,  If  any,  as  may  be  de- 
sired. But  when  the  reason  for  the  rule 
does  not  exist,  the  rule  itself  should  not  be 
operative.  It  would  bo  Impracticable,  if 
not  Impossible,  for  an  attorney  of  an  exec- 
utor, engaged  in  the  management  of  an 
estate,  as  vast  and  complicated  as  the  rec- 
ord  shows  this  one  to  have  been,  to  ren- 
der an  Itemized  account  for  bis  services. 
Almost  his  entire  time  was  occupied  in 
consultation  with  the  executor,  and  mat- 
ters connected  witli  the  estate.  Claims 
aggregating  large  suras,  and  Involving  in- 
tricate and  complicated  questions,  were 
presented  for  examination  and  investiga- 
tion. Suttsand  actions  against  The  estate, 
on  alleged  claims  amounting  In  the  aggre> 
gate  to  near  flSU.OUO.  were  being  prose- 
cuted In  both  tbe  state  and  federal  courts. 
Some  of  these  alleged  claims  grew  out  of 
transactions  which  took  place  in  otber 
states,  rendering  a  vast  amount  of  corre- 
spondence and  Investigation  necessary  In 
order  to  prepare  for  the  defense  of  the  ac- 
tions brought  thereon.  From  the  time  of 
the  application  of  appellant  for  the  ap- 
pointment as  executor  until  his  final  dis- 
charge, the  estate  seems  to  have  been  con- 
stantly harassed  and  annoyed  by  suits, 
actions,  and  proceedings  In  the  courts.  It 
was  highly  important  that  he  have  tbe 
advice  and  assistance  of  an  attorney,  and 
the  contract  with  Mr.  Williams  was  made 
in  good  faith,  and  the  services  falthfaliy 
rendered,  and  reasonably  worth  the  sum 
agreed  upon.  The  estate  received  the  ben- 
efit, and  It  would  now  be  unjust  and  In- 
equitable to  require  Mr.  Holladay  to  pay 
from  his  private  funds  for  tbe  services  o! 
Mr,  WilliamB  rendered  talm  as  executor,  or 
any  portion  thereof,  simply  because  an 
Itemised  accoant  bas  not  been  kept  or  ren- 
dered. 

The  claim  of  f 700  for  the  services  of  a 
clerk  was  properly  disallowed.  The  rec- 
ord does  not  disclose  that  Mr.  Holladay 
paid  out  any  money  whatever  for  clerk 
hire,  nor  that  he  obligated  himself  to 
do  so.  The  pemon  whom  be  claims  acted 
as  bis  clerk  was  in  the  employ  of  the  mill 
company  at  a  salary  of  fl^  per  month, 
during  tbe  time  he  charges  the  estate  with 
f  50  per  month  tor  the  services  of  the  same 
person,  and  does  not  appear  to  have  been 
employed  by  the  executor,  and,  besides, 
"it  is  the  duty  ol  an  executor  to  keep  and 
render  a  Just  account  of  bis  trust;  and  11 
he  Is  incompetent  ortoo  Indolent  to  do  so. 
and  thinks  proper  to  keep  a  clerk  for  that 
purpose,  he  must  do  It  at  his  own  ex- 
pense." Teague  v.  Dendy,  2  McCord.  £q. 
4f)i);  Logan  v.  Logan,  1  McCord,  £q.  1; 
Luclcb  V.  Medin,  3  Nev.  93;  In  re  Moore, 
(Cal.)  IS  Pac.  Bep.  U&l.  It  foUows.  there- 
fore, that  the  decree  ol  tbe  court  bi.  .>w 
must  be  modified  so  as  to  allow  appellant 
for  attorney's  fees  from  tbe  11th  day  ol 
October,  1887,  to  the  81st  day  ot  May,  1889, 
at  the  rate  of  S5.000  per  annum,  and  in  ail 
otber  respects  affirmed,  and  that  appel- 
lant recover  bis  coats  and  disbursements 
In  thla  court  and  the  court  below. 
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CofTLTER  V.  Portland  Trubt  Co.  Same 
T.  Raar.   Samu  t.Wabnkr. 
(Supreme  Court     Oregon.  April  14, 1801.) 
Power  of  Attok:»bt— CossTnucxios— Aothobitt 

OF  AOENT— FaHOL  ETIDBNOB^NOTIOS. 

1.  When  &□  aatborlty  i»  oouierred  npon  an 
atient  by  a  formal  iDstrnment,  aa  by  a  power  of 
attorney,  there  are  two  rales  of  oonstruotlon  to 
be  carefully  attended  to:  (1)  The  meaDlng  of  the 
general  words  lu  the  itutrumeat  will  be  restrict- 
ed by  the  contest,  and  construed  accordingly;  (3} 
the  aathort^  will  bo  constroed  stilotlr,  bo  as  to 
exclude  the  exercise  of  any  power  whudi  1»  not 
warranted,  rither  by  the  aotual  tarms  iiaed.  or  aa 
a  neceflsary  means  of  eoceontlBg  the  soUiori^ 
with  effect. 

2.  Where  one  person  deals  with  another, 
knowing  that  the  otaer  is  acting  under  a  dele- 
gated authority,  it  is  his  duty  to  laform  himself 
of  the  extent  of  soch  delegated  anthorli?.  In 
such  case  the  principal  is  bound  only  to  tne  ax- 
tent  of  that  autbcvity. 

S.  "Sale"  Is  a  word  of  precise  legal  Import, 
both  at  law  and  in  equity.  It  Jneans  at  all  times 
a  contract  between  parties  togiveand  paasrights 
of  property  for  moaey  which  the  buyer  pays,  or 
promisee  to  pay,  to  the  seller  for  the  thing  sold. 

4.  When  an  agency  is  created  by  written  in- 
Btroment,  the  general  rule  is  that  the  nature  and 
extent  of  the  authority  must  be  ascertained  from 
the  instrument  itself,  and  cannot  be  enlarged  by 
parol  evidence  of  an  intention  to  oonfar  adaiUoa- 
al  powers,  because  Utat  would  contradict  or  vary 
the  terms  of  the  written  instrument. 

5.  When  a  parhyolalms  title  to  real  property, 
and  the  deeds  through  which  he  claims  show  an 
Infirmity  in  such  title,  be  is  ohai«eaUe  with  no- 
tice oi  the  state  of  Us  ownUtle,  and  of  fmry  taat 
appearing  in  any  of  the  deada  throBfl^  vrtun  he 
deraigns  title. 

(ayUabtu  by  the  Court) 

Appeals  from  circuit  court,  Multaomali 
county;  £  D.  Shattuck.  Judge. 

Thin  Is  un  action  of  ejectment  broagfat 
to  recover  certain  realproperty  in  tbe  city 
ol  East  Portland.  The  complftlnt  la  In 
the  usual  form,  and  contains  all  the  alle- 
gutluiis  required  by  the  statute.  Tiie  an- 
swer traveraee  plaintiS'8  allegations,  and 
then  alleges  title  in  the  defendant.  Upon 
the  tri^  In  the  court  below  the  plaintiff 
introduced  the  record  evidence  of  his  tlt!e 
by  mesne  conveyances  from  Elijah  B.  Da- 
vidson and  wife,  tbe  oriifiual  donees  of  the 
United  States,  and  rested.  The  last  cun- 
veyauce  in  his  chain  of  title  was  a  deed  uf 
bargain  and  uale,  with  novenants  uf  gen- 
eral warranty,  from  Howard  H.  Palmer, 
dutefl  March  24, 1890.  The  defendant,  also 
clnlminK  title  through  Howard  SS.  Palm- 
er, offered  in  evidence  a  power  of  attorney 
from  him  to  bis  wife.  R.  A.  Palmer,  as  fol- 
lows; "Know  all  men  by  these  preaents, 
that  I,  Howard  H.  Palmer,  of  Murray, 
Idaiio,  have  made,  constituted,  and  up- 
pointed,  and  by  these  presents  do  make, 
constitute,  and  appoint,  R.  A.  Palmer,  In 
tbe  county  of  Multnomah,  Oregon,  my 
true  and  lawful  attoraeyfor  me.  In  my 
name,  place,  and  stead,  to  transact  any 
business  whatever  In  a  lawful  manner.  In 
connection  with  or  necessary  to  the  buy- 
ing, selling,  transferring,  or  mortgaging 
real  estate,  in  said  county  and  state,  In- 
cluding the  signing  of  all  necessary  pa- 
pers, in  order  to  transact  any  such  busi- 
ness relating  to  real-estate  transactions, 
also  Incliidlng  the  suallng  and  acknowl- 
edging the  execution  of  said  papers,  and 
tbe  delivery  ul  tbe  same.  Giving  and 


granting  unto  my  said  attorney  full  pow- 
er and  antborlty  to  do  and  perform  all 
and  every  act  and  thing  whatsoever,  req- 
uisite and  necessary  to  be  done  In  and 
about  tbe  premises,  as  fully,  to  all  Intents 
and  purposes,  as  I  might  or  could  do  If 
personally  present,  with  full  power  of 
substitution  and  revocation ;  hereby  rati- 
fying and  confirming  all  that  my  said  at- 
torney or  her  substitute  shall  lawfully  do, 
or  cause  to  be  done,  by  virtue  thereof.  In 
witness  whereof  I  hereunto  set  my  hand 
and  seal  tbls  seventeenth  day  of  March, 

A.  D.  1887.  Howard  H.  Palukr.  [Seal.] 

 .     [Seal.]   .  [Seal.] 

 .  [Seal.]  Executed  in  the  pres- 
ence of  W.  Q.  Jenne.  J.  V.  Allen,"— 
which  instrument  was  acknowledged  be- 
fore W.  G.  Jenno,  notary  public  for  Ore- 
gon, March  22, 18!j7,  and  recorded  at  4:50 
p.  M.,  November  2S,  1S88,  on  page  443  of 
Book  108,  Deed  Becords  of  Multnomah 
county.  Defendant  next  offered  in  evi- 
dence the  following  instrument,  aa  execut- 
ed under  the  authority  conferred  by  said 
power  of  attorney:  **Know  all  men  by 
these  presents,  that  we,  Howard  H.  Palm- 
er and  B.  A.  Palmer,  his  wife.  In  consider- 
ation of  one  dollar  to  us  paid  by  W,  0. 
Jenne,  and  for  the  further  conslderallon 
that  the  said  W.  G.  Jenne  hereby  as- 
sumes the  responsibility  of  providing  a 
suitable  and  comfortable  borne  for  and  of 
properly  clothing  Nellie  Palmer,  the 
daughter  of  tbe  said  Howard  H.  Palmer 
and  B.  A.  Palmer,  until  the  said  Nellie 
Palmer  (now  nearly  three  years  of  age) 
shall  reach  tbe  age  of  18  years,  do  hereby 
grant,  bargain,  sell,  and  convey  to  said 
W.  G.  Jenne,  his  heirs  and  assigns,  for- 
ever, the  following  described  parcel  of  real 
estate,  to- wit:  tdescriptlon  of  premises 
In  dispute:]  containing  eleven  and  one 
half  (llJi)  acres,  exclusive  of  a  road  to 
run  across  said  tract  north  and  south, 
and  to  be  thirty  (SO)  feet  wide.  Together 
with  the  tenements,  *  *  *  and  also  all 
our  estate  •  •  »  therein  or  thereto.  In- 
cluding dower  and  the  right  of  dower;  to 
have  and  to  hold  the  same  to  the  said  W. 
G.  Jenne,  his  heirs  and  assigns,  forever. 
And  we,  Howard  H.  Palmer  and  B.  A. 
Palmer,  do  covenant  with  thesuld  "W.  G. 
Jenne  and  hia  legal  representatives,  for- 
ever, that  tbe  said  real  estate  Is  free  from 
all  incumbrances,  save  and  except  one 
mortgage  for  six  hundred  (f600)  dollars, 
and  Interest  thereon.  In  favor  of  the  Solic- 
itor's Company,  nnd  recorded  In  the  records 
of  said  county  and  state;  and  that  we  will, 
and  our  heirs,  executors,  and  administra- 
tors ehalJ.  warrant  and  defend  the  same 
to  the  said  W.  G.  Jenne,  his  heirs  and  as- 
signs, forever,  against  the  lawful  claims 
and  demands  of  ail  persona  whomsoever, 
except  as  above  specified.  In  witness 
whereof  we  have  hereunto  set  our  bands 
and  scale  this  22d  day  of  November,  A.  D. 
1888.   Howard  H.  Palmer.   [Seal.]  By 

B.  A.  I'ALMER,  his  Attorney  in  Fact.  B. 
A.  Palubb.  [Seal.]  SIsmed.  sealed,  and 
delivered  In  presence  of  W.  H.  Norman.  J. 
v..  McGrbn,"— which  instrument  was  ac- 
knowledged by  B.  A.  Palmer,  both  as 
wife  and  attorney  In  fact  of  Howard  H. 
Palmer.  November  22. 1888,  and  recorded 
next  day  at  4 :50  o'clock  P.  m..  Book  110  ol 
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Deeds,  on  pa(5e44.  Plaintiff  objected  to  the 
admietiiuD  of  the  dei-d  In  evidence,  as  un- 
authorized by  BHld  power  of  attorney  and 
void  on  its  face.  It  waB  conceded  at  the 
trial  that  defendant  had  succeeded  to 
whatever  title  passed  to  W.  G.  Jenne  by 
this  deed,  and  It  offered  no  other  docu- 
meutary  evidence.  But  the  defendant  of- 
fered oral  testimony  to  prove  certain  al- 
leged facte,  which  It  claimed  would  af- 
fect the  operation  of  this  power  of  attor- 
ney and  deed  in  respect  of  their  passing 
the  title  In  said  premises  from  Palmer  to 
Jenne.  The  plalntiH  objected  to  such  tes- 
timony as  incompetent  and  irrelevant, 
and  excepted  to  its  admission  by  the 
court.  He  also  excepted  to  the  findings 
of  fact  based  thereon  as  unsupported  by 
any  competent  or  sufficient  evidence,  and 
as  themselves  incompetent  and  irrelevant. 

The  findings  of  the  court  are  as  follows: 
"(1)  That  the  first  of  said  actions  is 
brought  to  recover  posaesslOQ  of  the  fol- 
lowing described  tract  of  land  *.  [Here  fol- 
lows a  description  ol  the  property,  as  set 
forth  in  the  com  plaint.]  (2)  That  the  par- 
ties to  said  action,  plaintiff  and  defend- 
ant, both  claim  title  tu  the  premises  in 
each  action  involved,  by  deed  from  How- 
ard H.  Palmer,  a  former  owner  thereof. 

(3)  That  all  said  lands  were  portions  of  a 
larger  tract,  prior  to  the  29ch  day  of  Jan- 
uary, 1887,  owned  by  one  Susan  E.  Jenne, 
who  on  said  day  conveyed  all  said  larger 
tract  of  land  to  one  William  6.  Jenne,  her 
son,  for  the  purpose  of  having  the  same 
divided  among  her  children,  of  whom 
Khoda  A.  Palmer,  the  wife  of  said  How- 
ard U.  Palmer,  was  one ;  that,  at  the  time 
of  the  execution  of  said  conveyance  by 
said  Susan  E.  Jenne,  she  gave  verbal  di- 
rection to  the  said  William  G.  Jetine  In  re- 
jrard  to  the  apportionment  of  her  said 
lands  among  her  cnildren,  and  verbally 
stated  to  him  that  her  daugliter,  Rhoda 
A.  Palmer,  should  have  no  jiortlon  of  said 
land,  but  that  he  should  convey  to  said 
Howard  H.  Palmer  the  share  to  which  his 
wife,  as  the  child  of  the  said  Snaan  E. 
Jenne,  would  otherwise  be  entitled;  that, 
in  pursuance  of  said  dli-ec-tion,  the  said 
WllUum  G.  Jenne  conveyed  to  the  said 
Howard  H.  Palmer  in  fee  all  the  lands 
In  said  actions  Involved;  and  that  said 
Howard  H.  Palmer  paid  no  considera- 
tion therefor.  This  last-mentioned  con- 
veyance is  the  source  of  title  to  said  lands 
derived  by  the  said  Howard  H.  Pnlmer. 

(4)  That  thereafter  the  said  Howard  H. 
Palmer  executed  to  his  wife,  the  said 
Rhoda  A.  Palmer,  a  power  of  attorney 
bearing  date  March  17, 1SS7,  and  acknowl- 
edged March  22,  1887,  wherein  and  where- 
by be  empowered  the  said  Khoda  A.  Palm- 
er, In  hiB  name,  place,  and  stead,  to 
*  transact  any  business  whatever  in  a  law- 
ful manner  In  connection  with  ornecessary 
to  the  buying,  selling,  transferring,  or 
mortgaging  real  estate,*  in  Multnuniah 
county,  state  of  Oregtm,  'including  the 
signing  of  all  necessary  papers  in  order  to 
trannact  any  such  business  relating  to 
real-estate  transactions,  also  including 
the  sealing  and  acknowledging  the  exeitu- 
tlon  of  said  papers,  and  the  delivery  of  the 
same;'  that  said  instrnment  was  wit- 
nessed and  acknowledged  so  as  to  entitle 


it  to  be  recorded,  and  was  on  November 
23. 1888,  duly  recorded  in  the  office  of  the 
recorder  of  conveyances  tor  said  Multno- 
mah county.  (5)  That  at  some  time  prior 
to  the  22d  day  of  November,  1888,  the  said 
Howard  H.  Palmer  and  Rhoda  A.  Palmer 
bad  executed  to  the  Solicitor's  Company 
a  mortgage  upon  the  land  conveyed  to 
the  said  Howard  H.  Palmer  by  the  said 
William  G.  Jenne,  to  secure  a  loan  of  9600 
made  by  said  company,  which  money  was 
sent  to  the  naid  Bhoda  A.  Palmer,  in 
Idaho,  by  W.  G.  Jenne.  (6)  That  on  said 
22d  day  of  November  said  Rhoda  A.  Palm- 
er, assuming  to  act  as  attorney  in  tact  for 
said  Howard  H.  Palmer,  under  said  power 
of  attorney,  on  his  behalf  and  ou  her  own 
behalf,  executed  tu  the  said  William  G. 
Jenne  a  deed  purporting  to  convey  in  fee- 
simple  all  the  lands  involved  In  these  three 
actions,  exclusive  of  a  road  across  said 
tract  north  and  south,  to  be  thirty  feet 
wide,  upon  an  expressed  consideratioo  of 
one  dollar,  *  and  for  the  further  eonaldera- 
tloD  that  the  said  W.  O.  Jenne  hereby  as- 
sumes the  responsibility  of  providing  a 
suitable  and  comfortable  home  for,  and 
of  properly  clothing,  Nellie  Palmer,  the 
daughter  of  the  said  Howard  H.  Palmer 
and  R.  A.  Palmer,  until  the  said  Nellie 
Palmer  (now  nearly  three  years  of  agej 
shall  reach  the  age  of  eighteen  years;* 
said  conveyance  shall  also  contain  a  cove- 
naut  of  general  warranty  of  the  title  to 
said  premises,  and  also  a  covenant  that 
'said  real  estate  Is  free  from  all  incum- 
brauces,  save  and  except  one  mortKage 
for  six  hundred  ($600)  dollars,  and  inter- 
est thereon.  In  favor  of  the  Solicitor's  Com- 
pany;* that  said  conveyance  was  duly 
witnessed  and  acknowledged,  so  as  to  en- 
title It  to  be  recorded,  and  it  was  on  the 
23d  day  of  November,  1888,  duly  recorded 
in  the  office  of  the  recorder  of  conveyances 
of  said  Multnomah  county.  {7)  That  on 
the  4th  day  of  February,  18«9,  said  W.  G. 
Jonne,  with  his  wife,  executed  a  deed,  pur- 
porting to  convey  in  fee-simple  the  tract 
ol  laud  Invol  ved  in  the  flrat  of  the  actions 
above  set  forth  to  the  defendant  the  Port- 
land Trust  Company  of  Oregon,  for  a  con- 
sideration of  f800  per  acre,  and  thereafter 
said  company  executed  to  the  defendants 
Rash  and  Wamerdeeds  purportlnir  to  con- 
vey in  fee-simple,  as  portions  of  the  land 
to  it  conveyed,  the  tracts  to  which  they 
respectively  make  claim  of  title.  (8)  That, 
at  the  time  of  the  execution  of  said  aeveral 
conveyances,  none  of  the  defendants  had 
any  knowledge  or  notice  of  matters  affect- 
ing the  title  to  the  lands  to  each  con- 
veyed, except  as  appeared  from  the  record 
of  conveyances.  (9J  That,  from  the  pur- 
chase price  of  the  lands  conveyed  by  the 
said  William  G.  Jenne  to  thesald  Portland 
Trust  Company  of  Oregon,  said  company 
retained  the  amount  due  upon  the  mort- 
gage to  the  Solicitor's  Company,  above 
mentioned,  and  therewith  satisfied  the 
Kame.  (10)  That  the  sum  of  one  dollar 
mentioned  In  the  deed  of  the  22d  day  of 
November,  1888,  from  the  said  Howard  H. 
Palmer  and  Rhoda  A.  Palmer  to  tlie  said 
William  G.  Jenne,  was  never  paid,  but 
that  the  said  William  6.  Jenne  took 
charge  of  the  child  in  said  deed  mentioned 
from  the  date  of  Its  execution  aotll  the 
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month  of  March,  1S90.  when  she  was  tak- 
en from  hiH  costody  upon  proceedinKs  in 
an  actiua  of  hnbeaa  eorpua  instituted  by 
the  raid  Howard  H.  Paiuier  against  the 
mid  Wm.  G.  Jenne  In  this  court.  (11) 
That  the  said  Rhuda  A.  Palmer  died  on 
or  about  the  17th  day  of  December,  1S8S. 
and  that  from  the  date  of  the  execution  of 
the  conveyance  from  William  G.  Jenne  to 
Howard  H.  Palmer,  above  mentioned,  to 
that  of  the  death  of  the  said  Rhoda  A. 
Palmer,  the  said  Howard  H-  Palmer  al- 
lowed the  said  Rhoda  A.  Palmer  to  con- 
trol the  land  to  him  conveyed  ae  afore- 
said, and  executeil  with  her  Huch  Inatra- 
ments  In  relation  thereto  as  she  desired  to 
have  executed,  and  that  the  Intent  of  the 
said  Howard  H.  Palmer  In  exoeutlns  eald 
puwer  of  attorney  was  to  enable  his  wife 
to  manage  and  control  the  lands  above 
described,  in  any  manner  that  she  might 
determine.  (12)  That  the  said  Howard 
H.  Palmer  was  not  within  the  state  of 
Oregon  at  the  time  of  the  execution  of  the 
deed  by  Rhoda  A.  Palmer  as  his  attorney 
in  fact  to  William  G.  Jenne,  and  did  not 
know  of  the  execution  of  said  deed,  or  of 
any  of  said  tranaaetlons  connected  with 
or  rela'Ung  to  raid  premises,  occnrrlng 
after  the  execution  of  said  power  of  at- 
torney and  mortgage,  in  March  and  April, 
1887,  until  July,  1889.  and  that  be  never 
ratifled  the  same.  (13)  That  on  the  24th 
day  of  March,  1890,  the  said  Howard  H. 
Palmer  executed  to  the  plaintiff  a  deed 
purporting  to  convey  In  fee-simple  all  the 
lands  above  described,  in  consldpratlon  of 
the  sum  of  one  hundred  dollars  pstd  by 
the  raid  plaintiff  to  said  Palmer,  but  that 
sold  Palmer  still  retains  an  Interest  Inaald 
lands;  and  that  said  consideration  was  a 
nominal  one,  and  said  conveyance  was 
executed  solely  to  vest  the  title  to  said 
lands  in  the  plaintiff."  These  6ndiiigs  uf 
fact  were  followerl  by  conclusions  of  law 
In  favor  of  the  defendant,  upon  which 
judgment  was  entered,  from  which  this 
appeal  was  taken.  The  other  facta  ap- 
pear in  the  opinion. 

W.  W.  Thaynr  and  J.  F.  WaUoa,  for 
appellant.  WiUiumaJt  n'b<M/,  for  respond- 
mt. 

8TBAHAK,  C.  J..  («ff«r  Bttiting  the  Acts 
-AS  above.)  The  first  question  to  which 
oar  attention  will  be  directed  Is  the  con- 
stmctlon  to  be  given  the  power  ol  attor- 
ney executed  by  Howard  H.  Palmer  to  his 
wife,  R.  A.  Palmer,  on  the  17th  day  of 
March,  1S87.  By  that  Instrument  he  cre- 
ated R.  A.  Palmer  his  trne  and  lawful  at- 
torney In  fact,  and  empowered  her  to 
tranmct  any  business  whatever  In  a  law- 
ful manner,  in  connection  with  or  neces- 
sary to  the  buying,  selling,  transferring, 
or  mortgaging  real  estate  in  said  county 
and  8tate,  including  the  signing  of  all  nec- 
essary papens.  In  order  to  transact  any 
snob  bosfness  relating  toreal-estatetrans- 
actioDs;  also  Indudlngthe  sealing  and  ac- 
knowledging the  execution  of  said  papers, 
and  the  d^lvery  of  the  same.  In  this  case 
there  is  no  qoeatlon  as  to  the  power  to 
bny  or  mortgage  real  estate,  because  the 
agent  did  not  assume  to  act  under  the 
power  creMteil  by  those  words.  The  only 
question  that  we  need  to  consider  Is  the 


extent  of  the  agent's  power  conferred  by 
the  words  "  selling "  or  "  traualerrlng. " 
Gouldy  V.  Metcair.  (Tex.)12  8.W.  Kep.830, 
is  a  recent  case  on  this  subject.  In  that 
case  the  attorney  wa6  authorized  by  the 
power  "to  buy,  sell,  and  exchange  proper- 
ty, to  receive  aud  receipt  for  money,  to 
sell  and  dispose  uf  property,  to  give  bills 
ol  sale  thereto,  or  to  sell  and  transfer  real 
estate,  and  to  execute  deeds  thereto,  or  to 
do  and  perform  any  lawful  act  in  or  about 
or  concerning  my  [the  prioclparsl  busi- 
ness, as  fully  and  completely  as  if  I  were 
personally  present;"  and  the  court  held 
that  this  did  not  authorize  the  attorneys 
to  execute  an  assignmentof  the  principal 'a 
property  for  the  benefit  of  his  creditors. 
In  passing  upon  this  question  the  court 
said:  "The  language  used  In  the  grant  of 
general  power  is  certainly  very  compre- 
hensive,  but  the  established  rule  of  con- 
struction limits  the  authority  derived  by 
the  general  grant  of  power  to  the  acta  au- 
thorized by  the  terms  employed  in  grant- 
ing thespeciai  powers.  When  an  authori- 
ty Is  conferred  upon  an  agent  by  a  formal 
instrument,  as  by  a  power  of  attorney, 
there  are  two  rules  of  construction  to  be 
carefully  attended  to:  (1)  The  meaning 
of  the  general  words  In  the  Instrument 
will  be  restricted  by  the  context,  and  con- 
strued accordingly.  (2)  The  authority 
will  be  construed  strictly,  so  as  to  exclude 
the  exerclBe  of  any  puwer  which  is  not 
warranted  either  by  the  actual  terms 
used, or  as  a  necessary  means  of  executing 
the  authority  with  effect.  Ewell,  Evans* 
Ag.  201. 305 ;  Reese  v.  Medlock.  27  Tex.  130. " 
So  in  Holhrouk  v.  McCarthy,  61  Cal.  216, 
which  was  a  sale  ol  land  under  apower  of 
attorney,  the  terms  of  which  were  not  fol- 
lowed, and  the  court  held  the  act  of  the 
agent  of  no  binding  force  upon  the  prlncl- 

Sal.  Ho,  also,  In  Morris  v.  Watson,  16 
[Inn.  212,  (Gil.  165.)  the  agent  had  a  gen- 
eral power  to  sell  and  convey  real  estate, 
and,  assuming  to  act  under  such  power, 
he  mortgaged  It,  and  the  court  held  the 
act  void.  Bo.  In  Bank  v.  Gay,  68  Mo.  33, 
the  agent  had  authority  to  use  or  sign  the 
principal's  name  forthe  purpose  of  obtain- 
ing accommodation  at  a  bank,  which  of 
necessity,  remarked  the  court,  authorised 
the  execution  of  a  note,  and  that  the  law 
would  give  effect  to  such  purpose  in  the 
usual  and  ordinary  way,  but  that  such 
power  did  not  authorize  the  execution  of 
an  Instrument  which  was  uot  a  commer- 
cial note.  The  only  departure  claimed 
was  that  the  agent  signed  his  prlnclpars 
name  to  a  paper  in  all  respects  a  promis* 
sory  note,  except  it  contained  a  clause  for 
the  payment  of  attorney's  fees,  If  placed 
in  an  attorney's  hands  for  collection ;  and 
the  court  held  this  provision  destroyed  Its 
character  as  a  promissory  note,  and  that, 
as  against  tlie  principal,  it  was  void. 
This  case  would  seem  to  the  writer  to  be 
an  extreme  case,  but  it  illustrates  to  what 
extent  and  how  Jealously  courts scrntlnise 
the  acts  of  agents  done  In  excess  uf  tueir 
authority.  So  In  Dosler  v.  Freeman,  47 
Miss.  647,  it  was  held  that  where  one  per- 
son deals  with  another,  knowing  that  the 
other  la  acting  under  a  delegated  authori- 
ty, it  is  his  own  lolly  If  he  doe^  not  Inform 
himself  of  the  extent  of  the  delegated  au- 
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thorlty.  In  each  case  the  priDclpal  1b 
bound  only  to  tlie  extent  of  that  authori- 
ty. And  Society  t.  Poe,  53  Ud.  28,  ia  to 
the  same  effect.  So.  aleo,  in  Pollock  t. 
Cohen,  82  Ohio  St.  614,  It  waa  held  where 
authority  to  perform  a  apectfled  act.  In 
apeclfled  modes,  la  conferred  upon  an  agent 
by  a  regularly  executed  power  of  attor- 
ney, and  Keneral  words  are  also  used,  the 
general  words  are  limited  by  and  to  be 
construed  with  reference  to  the  modes 
Bpeclflcally  named.  And  an  able  element- 
ary writer  says  on  tfala  subject:  "It  re- 
Bulta  from  the  rules  of  Interpretation  ap- 
plied to  the  construction  of  powers  of  at- 
torney that  where  authority  is  given  to 
perform  speclflc  acts,  and  senera)  terms 
are  also  employed,  the  latter  are  limited 
to  the  particular  ants  authorized  by  the 
power.  ^  Section  859.  DeW.  Deeds.  These 
principles  are  declared  and  Illustrated  by 
other  cases.  Bank  r.  Ay  mar.  8  Hill.  262; 
Wanless  v.  McCandleMS.  88  Iowa,  20;  Tap* 
pan  T.  Morseman,  18  luwa,  499;  Towie  v. 
Leavitt,  23  N.  H.  360;  Rosslter  v.  Roselter. 
8  Wend.  495;  BUlings  t.  Morrow,  7  Cal. 
172;  Rountree  t.  Benson.  59  Wis.  622, 18  N. 
W.  Rep.  518 ;  Story,  Ag. }  72 ;  Wfaart.  Ag.  { 
2S7. 

2.  The  aathoritles  cited  condustvely  set- 
tle In  what  light  a  power  of  attorney  Is 
to  be  viewed,  and  how  construed,  and  it 
only  remains  to  ascertain  in  what  man- 
ner Ure.  Palmer  proceeded  In  the  exei-a- 
tion  of  the  power  conferred  upon  her.  On 
tbe  22d  day  of  Novembo',  1888,  she  pro- 
ceeded, assuming  to  act  under  this  power 
of  attorney,  to  execute  to  her  brother  W. 
0.  Jenne  a  deed  In  the  name  of  Howard 
H.  Palmer  and  herself,  whereby,  for  the 
consideration  of  one  dollar,  and  "the  fur- 
ther consideration  that  tbe  said  W.  G. 
Jenne  hereby  assuraee  the  responsibility  of 
provldlnR  a  suitable  and  comfortable 
home  for  and  properly  clothing  Nellie 
Palmer,  the  daughter  of  said  Howard  H. 
Palmer  and  R.  A.  Palmer,  until  the  said 
Nellie  Palmer  (now  nearly  three  years  of 
age)  shall  reach  theageof  eighteen  years." 
did  thereby  grant,  barvaJn,  sell,  and  con- 
vey to  said  W.  Q.  Jenne,  forever,  the  real 
estate  In  eontroTersy.  Was  this  a  sale^ 
It  Is  said  In  Frink  v.  Boe,  70  Cal.  296, 11 
Pac.  Rep.  820,  that  an  agent  authorized 
to  sell  and  convey  the  property  of  his 
principal  cannot,  as  against  the  princl- 

Eal,  convey  It  In  trust,  for  tbe  payment  of 
Is  own  debts,  to  one  who  has  notice  of 
the  terms  of  his  agency.  It  was  said  in 
Williamson  v.  Berry,  8  How.  544:  "'Sale' 
to  a  word  of  precise  legal  Import*  both  at 
law  and  In  equl'^.  It  means,  at  all  times, 
a  contract  between  parties  to  give  and 
pass  rights  of  property,  for  money,  which 
the  buyer  pays  or  promises  to  pay  to  the 
seller  for  the  thing  bought  and  sold." 
And  It  was  said  in  Mora  v.  Murphy, 
(Cal.)  28  Pac.  Rep.  68:  "A  power  to  sell 
and  convey  is  prima  f&de  a  power  to 
sell  for  money,  usually  for  casta  paid;" 
and  It  is  further  said:  "To  give  It  any 
other  meaning,  it  must  be  by  some  usage 
or  SQstom  in  the  country  where  tbe  power 
is  to  be  exercised,  modifying  the  prima  fa' 
o/a  signlflcance  of  the  power  conferred. " 
So  in  BenJ.  Sales,  (section  1.)  which  de- 
fine*  the  reqalidtes  <n  a  aal^  "that  It  mi^ 


be  defined  to  be  the  transfer  of  the  abso- 
lute or  general  property  in  a  thluft.fora 
price  in  money;"  and  lu  section  2  It  la  ob- 
served, In  considering  the  price,  **  that  It 
must  be  in  money  paid  or  promised  ac- 
cordingly, as  tbe  agreement  may  be  for 
cash  or  a  credit  sale;  but  It  any  other  con- 
sideration than  money  be  given  It  Is  not  a 
sale."  The  principle  Is  announced  In 
Huthraacher  v.  Harris'  Adm'r.  88  Pa.  St. 
491;  BIgley  v.  Risher,  63  Pa.  St.  152;  Tied. 
Sales,  S  1.  Under  no  definition  of  the 
word  "sale"  that  I  have  been  able  to  And. 
or  any  authority  relating  to  the  subject 
of  sales,  can  this  attempted  transfer  of 
Palmer's  property  be  called  a  **  sale. "  By 
this  attempted  transfer  of  the  land  In  con* 
truversy  by  Mrs.  Palmer  t<i  her  brother, 
she  soaeht  to  make  provision  for  tbe  sup- 
port of  the  Infant  child  of  taentelf  and  hns- 
band,  and  that  was  all.  Whether  such  a 
stipulation  as  tbe  one  In  the  deed  to 
Jenne  createu  an  obligation  that  might  be 
enforced,  it  properly  authorized,  It  Is  not 
now  necessary  to  consider  or  decide.  Let 
It  be  conceded  that  it  was  enforceable 
against  Jenue,  had  Palmer  elected  to  do 
so.  It  was  in  no  sense  a  sale,  but,  at  most, 
only  an  ezeentory  agreement,  so  far  as 
tbe  eooslderation  was  concerned.  The 
performance  of  Jenne's  agreement  was  In 
no  manner  secured.  He  might  become  in- 
solvent, remove  from  the  state,  or  simply 
refuse  to  care  for  and  support  Nellie,  leav- 
ing Palmer's  rights  altogether  uncertain 
and  precarioaa. 

8.  But  It  was  rJatmed  on  tbe  argument 
here  that,  ondcr  the  pleadings  In  this  ease. 
It  was  competent  to  aid  this  deed,  and 
the  power  under  which  It  was  execQtecl. 
In  some  way  by  parol  evidence,  and  ae> 
cordlngly  a  large  amount  of  such  evidence 
was  offered.  It  must  be  observed  that  no 
mistake  or  Imperfection  In  the  writings 
was  put  In  issue  by  tbe  pleading  it  Is 
difficult  to  eee  on  Just  what  ground  Uils 
parol  evidence  Is  offered.  There  Is  no  la- 
tent ambiguity  in  these  writings,  and  tbe 
court  can  have  no  difficulty  in  conntrulng 
them,  and  determlnlDg  Just  what  their  le- 
gal Import  is.  Bilt  II  It  be  conceded  that 
parol  evidence  Is  admissible  when  there 
Is  no  uncertainty  In  the  writings,  simply 
for  the  purpose  of  showing  the  situation 
of  the  parties  and  their  relations  to  each 
other,  as  well  as  the  property  In  contro*^ 
versy,  It  Is  not  perceived  bow  It  could  aid 
the  respondent's  contention.  The  fact  Is 
undisputed  that  the  motlier  of  Mrs.  Palm- 
er once  owned  this  property,  and  deeded 
it  to  Palmer,  the  husband  of  R.  A.  Palmer. 
It  likewise  fully  appears  that  she  said  at 
the  time  her  danghter  It.  A.  Palmer  was 
not  to  have  it.  This  deed  to  Howard  H. 
Palmer  gave  him  as  absolute  an  estate  lu 
this  land  as  If  he  had  purchased  it  from 
some  person  outside  of  the  family,  and 
paid  full  value  for  it.  There  Is  no  attempt 
by  the  pleadings  to  assert  any  equity  In 
Mrs.  Palmer  at  the  time  hermotber  made 
this  deed,  and,  if  set  up,  it  is  not  perceived 
on  what  ground  It  could  be  sustained. 
But  this  parol  evidence  was  designed  In 
some  way  to  enlarge  the  powers  ot  tbe 
agent  beyond  what  was  specified  in  the 
writing,  end  it  Is  believed  this  cannot 
properly  be  j^wmitted.  In  Insnranoa  Oo. 
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T.  WIlcuz,  67  111.  180,  It  vaa  huld  that  it 
was  a  general  rule  that,  where  an  agency 
was  conferred  by  a  written  lOHtrummt* 
the  Datura  and  extent  of  the  authority 
mast  be  aHcertiUned  from  the  Instrument 
itself,  and  cannot  be  enlarged  by  parol 
evidence  ol  the  usuge  ol  other  agents,  in 
like  cases,  or  of  an  intention  to  confer  ad- 
ditional powers,  because  that  would  be  to 
contradict  or  vary  the  terniH  of  the  writ- 
ten instrument.  The  aame  case  states  for 
what  purpose  and  to  what  extent  parol 
evidence  may  be  resorted  to.  and  It  is  re- 
marked that  the  usages  of  a  particular 
trade  or  business,  or  of  a  particular  class 
of  agents,  are  properly  admlSHible,  not  for 
the  purpose  of  enlarging  the  powers  of  the 
agent  employed  therein,  but  for  the  pur- 
pose of  Interpratlng  those  powers  actually 
given;  for  the  means  oralnarlly  used  to 
execute  the  authority  are  incladed  in  the 
power,  and  may  be  resorted  to  by  all 
agents,  and  especially  commercial  agents. 
It  was  argued  here  that  the  defendant  la 
a  boa»  Ude  purchaser,  and  therefore  Its 
title  could  not  be  distnrbed.  It  is  not 
perceived  In  the  present  condition  o!  this 
record  that  the  question  of  good  taltta  en- 
ters into  the  case.  The  very  defect  com- 
plained of  constitutes  an  essential  part  of 
the  defendant's  title,  and  It  must  be  held 
to  be  chargeable  with  notice  of  the  state 
of  its  own  title,  and  of  every  tact  appear- 
ing In  any  of  the  deeds  or  writings 
through  which  It  deratgns  title.  Wade, 
Notice,  5 S  307,808.  These  conclusions  re- 
quire a  reversal  of  the  Judgment,  and  that 
the  cause  be  remanded  for  a  new  trial. 
The  same  Judgment  will  be  entered  In 
Coulter  V.  Bash  and  in  Coulter  v.  Warner, 
submitted  at  the  same  time.  These  cases 
all  depend  upon  Identically  the  same  prin- 
ciple, and  the  same  Judgment  will  be  en- 
tered in  each. 

(»  Or.  m)   

Nbppach  v.  Jonks.1^ 
(SupmM  Coum  of  OrtQfm.   April  14,  ISVl.) 

INCHES— "W  HAT  CONSTITITTES  StU.!  ClaIK. 

1.  What  constitates  a  stale  equity  is  regard- 
ed as  a  vexed  question  hardly  saareptlble  of  an 
accurate  deflnttioo.  It  Is  notlen^bof  time  alone 
that  is  a  test  of  stalenen,  but  Uie  qoeatioa  most 
be  dMermlned  by  the  facts  and  olieamatBiioea  of 
eaifli  case,  and  acoordinR  to  right  aod  lustice. 

2.  Ifor,  In  determining  woether  or  cot  the 
claim  or  equity  Is  stale,  is  the  court  confined  to 
tbe  statutory  period,  bat  may  refuse  relief  Id 
oases  where  the  delayto  less  or  greater  than  MbaX 
named  In  the  statute. 

{Syllo/ms  hv  fhe  Court.) 

Appeal  from  circuit  coart,  Multnomah 
county;  L.  B.  Stbaknb.  Jndge. 

SIcholaa  Jt  Osborne,  for  appellant,  ira 
JoBBB,  for  respondent. 

LoBD,  J.  This  is  a  suit  In  equity  to  have 
a  conveyance  of  certain  lands  therein  de- 
scribed from  tbe  Insolvent,  William  Ram- 
sey, and  its  subsequent  conveyance  to  the 
defendnnt,  Jones,  declared  void,  and  the  de- 
fendant required  to  convey  the  same  to  the 
plaintiff.  The  TactH  In  substance  were  these : 
Thelnsolvent,  William  RamHey.mndeagen- 
eralaHslKiimentforthe  benetltol  his  credit- 
ors on  tbe23d  day  of  February,  18S0,  to  one 
Pringle,  but  the  court  in  1890  thereafter 
appointed  the  plaintiff  In  the  present  salt 

*Ro  bearing  denied,  post,  848. 
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assignee.  On  the  same  day  be  execated  a 
conveyance  to  one  F.  to  tbe  land  in  con- 
troversy, which  was  designed  to  pay  or 
secure  certain  Indebtedupss  as  disclosed  by 
the  answer  of  the  defendant,  and  soon 
thereafter  died,  leaving  a  will,  by  which 
he  devised  all  his  right  and  title  to  the 
land  In  dispute  to  his  executors.  A  few 
days  prior  to  such  assignment,  the  defend- 
ant and  bis  partner  had  commeMced  an 
action  and  levied  an  attachment  on  the 
said  laud,  and  a  certificate  was  filed,  as 
required  by  law,  upon  the  date  of  Bach  as- 
.  signment.  Several  years  intervening,  and 
no  proceedings  being  taken  under  the  as- 
signment, and  acting  on  the  supposition 
that  it  had  been  abandoned,  the  defend- 
ant obtained  Judgment  on  the  10th  day  of 
March,  1886,  apon  which  execution  Issued 
April  6, under  which  the  land  was 
sold,  and  he  became  the  purchaser.  Some 
year  or  so  thereafter  a  litigation  wascom- 
raenced  and  carried  on  between  the  execu- 
tors of  F.  and  tbe  defendant,  which  was 
finally  adjusted  and  settled,  and  the  pos- 
sesalon  and  title  of  F.  were  transferred  to 
the  defendant  on  the  15th  day  of  Decern  ■ 
ber,  188S,  who  baa  since  been  In  poaaea- 
slon,  and  claims  that  tbe  rights  of  the 

f»lalntiff  are  barred  by  the  statute  of  llm- 
tatlons.  It  thus  appears  that  the  deed 
and  assignment  were  more  than  10  years 
old,  and  that  no  proceedings  had  been 
taken  under  tbe  assignment  until  the  com- 
mencement of  the  present  suit,  alleging 
that  the  deed  toFTwas  fraudulent,  and 
praying  that  it  be  declared  void.  The 
pleadings,  and  eiipecially  the  answer,  are 
quite  voluminous  In  setting  forth  In  ezteo- 
Bo  the  action  and  proceedings  In  the  at- 
tachment, and  the  sale  made  thereunder, 
the  litigation  instituted  by  the  executors 
of  F.  to  recover  the  property  In  controver- 
sy, and  Its  final  setuement,  and  the  pay- 
ment of  a  large  sum  by  the  defendant,  and 
the  proceedings  taken  under  tbe  assign- 
ment, showing  that  nothing  bad  beea 
done,  or  that  it  was  In  course  of  settle- 
ment, and  other  facts  designed  to  exhibit 
the  staienesa  and  Inequity  of  the  claim 
and  anltof  plaintiff  asagalnsttbe  rights  of 
the  defendant  to  the  land  In  controversy. 
There  is  nothing  In  the  record  which  specl- 
fles  the  ground  upon  which  the  suit  of  the 

Slaintitt  was  dismissed,  and  the  title  of  the 
efendant  as  against  the  plaintiff  con- 
firmed, other  than  the  decree  of  the  court, 
which ''finds  from  the  answer  of  the  de- 
fendant, and  not  denied  by  the  reply  of 
the  plaintiff,  that  the  eqnlnea  of  the  anlt 
are  with  the  defendant. "  This,  we  con- 
ceive, proceeded  mainly  upon  the  ground 
that  the  facts  set  up  In  respect  to  the  as- 
algument,  and  the  laches  and  delay  of  the 
plaintiff  while  the  defendant  was  harassed 
by  litigation  for  the  recovery  of  the  prop- 
erty in  dispute,— the  title  of  F.,— which  he 
finally  procured  by  a  settlement  and  pay- 
ment to  tbe  executors  of  a  large  sum  of 
money,  not  denied  or  explained,  exhibited 
a  stale  claim  or  equity  which  wus  fatal 
to  the  merits  of  his  suit  as  assignee;  that 
the  case,  as  it  stood  confessed  on  the 
pleodlngR  at  the  hearing  by  reason  ofsuch 
delay  and  laches  of  the  complainant  was 
aueh  as  would  render  a  court  of  equity 
passive,  or  Justify  Its  refusal  to  grant  re- 
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llet.  There  to  certainly  nothing  shown 
even  to  indicate  what  were  the  Impedi- 
menta to  an  earlier  prosecntlon  ot  the  suit 
to  Hecure  the  land  In  controrerey  tor  the 
payment  ot  the  claims  alleged. or  how.an- 
der  the  circumstances,  he  conld  have  re> 
inalned  so  long  Ignorant  of  hlR  rights  as 
such  assignee,  when  so  much  was  vpenly 
transplrlug  calculated  to  awaken  hla 
knowledge,  If  any  rights  he  had,  nnd  no 
means  were  used  to  Iraudulentiy  keep  him 
In  Ignorance  of  them.  What  coustltutes 
a  stale  equity  is  regarded  as  a  vexed  ques- 
tion hardly  susceptible  ot  nn  accurate  det- 
Inltlon.  It  Is  not  length  uf  time  alone 
that  Is  a  test  of  stnleneiM,  but  the  ques- 
tion must  be  determined  by  the  tacts  and 
circumstances  of  each  case,  and  according 
to  right  and  Justice.  Nor  In  determining 
whether  or  not  the  claim  is  stale  Is  the 
court  confined  to  the  statutory  period, 
but  may  refuse  relief  In  cases  where  the  de* 
lay  is  less  or  greater  than  that  named  In 
the  statute.  From  the  original  appoint- 
ment to  the  commencement  of  the  pres- 
ent suit  no  action  has  been  taken  or 
anything  done,  although  covering  more 
than  the  statutory  period,  to  indicate 
any  Insolvent  estate  was  in  thu  course  ol 
settlement  or  pending,  and  U  was  certain- 
ly the  duty  of  the  plaintiff,  If  necessary  for 
any  cause,  to  seek  the  aid  of  a  court  of  eq- 
uity without  unreasonable  delay,  for  dur- 
ing the  Interval  the  defendant  was  pursu- 
ing modes  to  secure  and  perfect  his  rights 
upon  principles  substantially  equitable, 
and  without  any  fraudulent  concealmeut; 
and,  as  the  tacts  conceded  In  the  pleadings 
in  our  Judgment  Indicate  that  be  could 
not  have  been  without  knowledge  of  the 
existence  ot  such  rights,  and  the  defend- 
ant's conduct  hi  the  Interim,  he  must  have 
regarded  such  rights  acquired  by  the  de- 
tendant  as  just  and  equitable,  and  acqui- 
esced In  them;  otherwise  negligence  would 
seem  Justly  Imputable  to  him.  In  Petro< 
leurc  Co.  T,  Hurd,  L.  R.  5  P.  C.  196,  the 
court  say:  "The  doctrine  of  laches  In 
courts  ot  equity  Is  not  on  arbitrary  or 
technical  doctrine.  Where  it  would  be 
practically  unjust  to  give  a  remedy,  either 
because  the  party  nas  by  bis  conduct 
done  that  which  might  fairly  be  regarded 
as  equivalent  to  a  waiver  of  It,  or  whereby 
bis  conduct  and  neglect  be  has,  though 
perhaps  not  waiving  that  remedy,yet  put 
the  other  party  In  a  situation  in  which  it 
would  not  be  reasonable  to  place  him  If 
the  remedy  were  afterwards  to  be  assert- 
ed, in  either  ot  these  cases  lapse  ot  time 
and  delay  are  most  material.  *  *  * 
Two  clrcuuistances,  always  Important  In 
such  cases,  are  the  length  ot  the  delay  and 
the  nature  ot  the  acts  done  during  the 
interval,  which  might  affect  either  party, 
and  cause  a  balance  of  Justice  or  injustice 
In  taking  one  course  or  the  other,  so  far 
us  relates  to  the  remedy."  Upon  analo- 
gous principles,  the  lapse  ot  tlnip.  "xpeclal* 
ly  when  there  was  equal  me4ns  knowl- 
edge of  the  original  transaction,  uuil  afall- 
ure  to  take  any  steps  under  the  assign- 
ment, and  no  e^cplanatlon  or  excuse  for 
such  dt-lay,  whilo  at  the  same  time  the  de- 
fendant was  seeking  openly  In  the  same 
court  to  protect  bis  title  to  the  land  In 
controversy  from  the  action  of  the  execu- 


tors, and  expending  large  sams  In  the  set- 
tlement ot  such  litigation,  combined  with 
all  the  circumstances  set  forth,  mnch  ot 
which  is  matter  of  record,  bring  the  ease 
within  the  rule  that  lapse  ot  time  and 
stalenesB  ot  the  equity  or  claim  require, 
upon  principles  ot  equity  and  Juatlee,  that 
the  decree  ot  the  court  b^ow  be  affirmed, 
and  the  bill  dismissed. 

  (T  Utth.  Ml) 

FsBatmOM  r.  Allbh. 

(Supreme  Coure  ef  Utah.   April  18, 18B1.) 

CoKTsaTBD  Elbctioks— jTTiusDiortoH— Malcoh- 
DtTOT  or  OmcBBa—RBnoTioiT  or  Lseu.  Votsb. 

1.  Com  p.  IiawB  Utah,  |  8771,  relating  to  ooa- 
tested  elections,  provides  that  no  Irregolarlty  or 
iminroper  conduct  In  the  proceedings  oi  tbejudgos 
is  soon  as  avoids  an  election,  unlees  it  procures 
tbe  person  whose  right  to  the  office  is  oonteeted 
to  be  declared  elected  when  he  has  not  received 
the  highest  number  of  lesal  votes.  Beotiou  8753 
provides  that  when  any  (decUon  held  tor  a  ooim- 

g office  U  contested  on  aoconnt  of  mslconduct  of 
e  Judges  of  any  precinct  it  can  only  be  annulled 
when  the  rejection  of  tbe  vote  of  such  {u^olnct 
woald  change  the  result  in  the  remaining  vote  ot 
the  county.  Heldj  in  a  contest  for  a  ooun^  office, 
that  where  qaalifled  voters,  after  their  names 
have  been  illegally  stricken  from  the  lists,  ten- 
der their  votes,  with  afQdavita  of  their  qoaliflca- 
tlon,  and  the  same  are  rejected,  they  cannot  then 
be  connted  or  made  available  in  such  a  contest; 
the  power  of  the  court  being  restricted  to  the  re- 
jection ot  fraudulent  votes  actually  cask  or  to 
the  relectlon  of  the  vote  ot  a  iwecinet,  woera  It 
appears  that  auoh  vote  would  change  the  result 
in  the  remaining  vote  of  tbe  county. 

2.  The  fact  that  fraudulent  ballots  are  oast  by 
persons  who  are  not  qualified  electors  Is  no 
ground  foriejectlng  the  entire  vote  of  a  pre^not, 
where  there  are  means  of  purging  the  poll,  and 
aacertaiaing  the  actual  legal  vote. 

8.  Thesnpreme  and  district  courts  have]  orls- 
dloUon  confened  uptm  them  lo  contested  alee* 
tions  by  sections  3i57,  3765,  which  provide  that, 
after  tbe  filing  of  the  grounds  of  contest,  the 
district  court  shall  proceed  to  hear  and  deter* 
mine  the  some;  and  that,  if  either  partv  Is 

Jrleved  by  thm  JudgmenlL  be  mi^  appeal  thec<^ 
rom  to  the  supreme  ooort,  as  In  other  cases. 

Appeal  ht>m  dlBtrictcourt,tblrd  district; 

T.  J.  ANnEEsoN,  Justice. 

Comp.  Laws  Utah,  S  3<57,  relating  to 
contested  elections,  Is  as  follows:  "Dpoc 
the  statement  ot  the  grounds  of  contest 
being  tiled,  the  clerk  must  inform  the 
Judge  of  the  district  court  thereof.  The 
Judge  ot  said  court  must  then,  by  an  oi^ 
der  to  be  entered  by  the  clerk,  name  some 
day,  not  leas  than  ten  nor  more  than 
twenty  days  from  the  date  of  such  order, 
to  hear  and  determine  such  contested  elec- 
tions." Section  3766  provides  that ''either 
party  aggrieved  by  the  Judgment  may  ap- 
peal therefrom  to  the  supreme  conrt,  as 
in  other  cases  ot  apiieal  thereto  from  tbe 
district  court. " 

Arthur  Brown  and  J.  L.  Sawltna,tor 
appellant.  C.  F.  Loofbonrow  and  Zaae  A 
Putaam^  for  appellee. 

MiNRR,J.  TbepIalntlttiFergnsFerguson, 
and  tbe  defendant,  Clarence  E.  Allen,  were 
each,reBportlTeIy,  candidates  for  the  office 
of  county  clerk  ot  tbe  county  ot  Salt  Lake, 
territory  ot  Utah,  at  the  August  election 
Id  ISOO,  and  the  only  candidates  therefor. 
At  tbe  canvass  of  the  votes  by  the  county 
canvassers  of  the  pi-eclnct  returns,  that 
body  adjudged  that  defendant.  Alien,  had 


Digitized  by  Google 


Uteh.) 


FEBGUSOSr  «.  ALLEN. 


871 


received  a  majority  ot  IBTotea;  the  Bald 

Slaintlff  having  received  8.740  votes,  and 
tie  defendant  having  received  3,7r>5  votes; 
and  a  certificate  of  election  was  accord- 
iDgly  given  to  the  defendant,  Allen,  who 
iB  DOW  in  poeeesslon  t»r  the  office.  The 
plalntltf,  within  the  time  required  by  law, 
filed  bis  notice  ol  eonteflt,  and  now  claims 
that  there  are  two  distinct  errors  In  that 
conipatatlnn,— that  is:  (1)  In  the  Bing- 
ham precinct  three  polling  places  were 
provided  by  the  Utah  commission,  but  no 
division  was  had  of  the  r^lstratfon  list. 
The  whole  registration  was  left  with  the 
Jndges  of  each  poll.  That  poll  No.  3  in 
such  precinct  was  estahllBhed  up  the  can- 
yon. In  the  mountains,  for  the  accommo- 
dation ot  the  voters  at  the  Brooklyn 
mine.  At  this  poll  41  ballots  were  east  at 
this  election,— 39  for.$he  contestee,  Allen, 
and  2  lor  the  contebtant.  Thirteen  of 
the  39  votes  cast  for  contestee,  Allen,  were 
proved  to  be  cast  fraudulently,  by  jjersons 
not  entitled  to  vote,  and  were  rejected ' 
by  the  trial  conrt,  thus  leaving  Allen's 
vote  In  this  precinct  28.  It  Is  now  claimed 
hy  the  contestant  that  the  court  erred  In 
not  rejecting  the  entire  vote  polled  at  this 
precinct,  lor  the  reason  that  the  whole 
poll  was  proven  fraudulent,  and  no  legal 
votes  were  nhowu  to  have  been  cast.  The 
contestant  also  claims  that  be  Is  entitled 
to  have  counted  in  his  favor  15  votes  In 
the  South  Cottonwood  precinct,  which 
were  not  returned  by  the  judges  of  elec- 
tion ;  and  claims  that  the  factf*  concerning' 
these  15  voters  are  that  15  legal  voters, 
whose  names  appeared  upon  the  registra- 
tion list,  who  were  entitled  to  vote,  were 
wrongfully  striclcen  from  the  registration 
list  by  the  Judges  of  election  themselves, 
so  as  to  prevent  their  rote;  that  the  said 
15  voters,  however,  tried  to  vote.so  far  as 
they  were  able  to  do  so,  and  that  each 
of  them  tendered  a  ballot,  together  with 
an  affidavit  sworn  In  due  form  by  each  of 
said  persons  offering  to  vote,  containing 
the  oath  required  by  the  act  of  congress  ot 
March  8, 1887.  known  as  the  "Edmonds- 
Tucker  Law ;  **  and  that  the  Judges  refused 
to  put  these  ballots  Into  the  box.  Each 
oi  tbe  voters  caused  said  ballots  to  be 
preserved,  and  his  name  written  upon  It, 
identified,  and  brought  into  court,  so  that 
the  ballot  was  cast  by  each  of  the  15  vot- 
ers as  far  as  it  was  tu  the  power  ot  the 
voter  to  cast  it.  Each  of  these  votes  con- 
tained the  nameof  thecontestant.  Count- 
ing these  votes,  he  would  have  a  majority 
overthecontestee  of  eightvotes.  Contest- 
ant claims:  (1)  Tfaatthecourterred  in  not 
throwing  out  the  entire  ballot  of  the  third 
poll  of  the  Bingham  precinct,  and  deduct- 
ing all  tbe  89  votes  from  Allen's  majority, 
for  tbe  reason  that  the  whole  ot  said  poll 
was  proven  to  be  frandalent,  and  no  legal 
TOtna  were  shown  to  have  been  cast.  (2) 
Tbe  court  erred  In  not  allowing  tbe  15 
votes  which  it  determined  to  have  been 
wrons^ully  and  Illegally  kept  from  the  bal- 
lot-boxln  South  Cotton  wood  precinct,  and 
found  to  have  been  by  the  votes  tendered 
lor  Fergus  Ferguson,  tobecounteil  for  him. 

The  evidence  upon  this  case  aa  tried  in 
the  court  below  is  not  brought  before  this 
conrt  by  tbe  record,  and  tbe  onlyquostion 
before  this  court  on  the  record  la  wbetber 


or  not  tbe  findings  of  tact  by  tbe  lower 
court  Justify  tbeconclusionsand  Judgment 
of  the  court  below,  or  whether  other  and 
different  conclusions  of  law  should  have 
been  reached  upon  the  facts  as  found.  Up- 
on these  points  the  court  below  found, 
among  others,  the  following  facts:  "(8) 
That  at  said  poll  No.  3j  in  Bingham  pre- 
cinct, said  13  ballots  were  cast  by  persons 
who  were  not  qnallfled  electors  of  said 
precinct,  but  who  fraadnlently personated 
the  names  of  persons  whose  names  ap* 
peared  upon  the  registration  list,  who 
were  not  present  to  vote.  That  each  ot 
said  13  ballots  were  cast,  counted,  and  re- 
turned tor  the  incumbent,  contestee  Allen, 
fur  said  office  ot  county  clerk.  (9)  That 
In  tbe  precinct  of  South  Cottonwood,  In 
said  county,  15  different  persons  presented 
themselves  at  the  polling  place  on  the  day 
of  election,  and  claimed  the  right  to  voce, 
and  each  tendered  tothu  Judges  of  election 
ft  ballot  tor  contestant  tor  said  office  of 
clerk  of  the  county  court,  but  with  said 
ballot  tendered  on  affidavit,  sworn  to  be* 
fore  a  Justice  ot  the  peace  by  the  persons 
so  offering  to  vote,  which  affidavit  con- 
tained the  outh  required  by  the  Edmunds- 
Tucker  law ;  and  the  ballot  of  each  ot  said 
persons  was  refused  by  the  Judges  for  the 
reason  that  the  names  of  none  of  eald  per- 
sons was  upon  tbe  r^lstrylist  ot  said  pre- 
cinct. That  the  names  ot  each  of  said  15 
persons  bad,  prior  to  said  day  ol  election* 
been  upon  the  registration  list  of  said  pre- 
cinct, but  each  of  said  names  had  been  by 
the  Judges  of  election  stricken  from  said 
list  before  the  opening  of  the  polls.  In  ac- 
cordance with  the  directions  in  writing 
from  the  deputy  registration  officer  uf  said 
precinct.  That  the  right  ot  each  of  said  15 
persons  to  vote  at  said  election  bad  been 
objected  to  by  a  qualified  voter.  In  writ- 
ing, before  said  deputy  registrar,  and  a 
bearing  Had  been  had  upon  each  of  said 
objections  utter  due  notice  had  been  given 
each  of  said  persons  before  said  deputy 
registrar,  and  said  deputy  registrar  had  de- 
termined on  such  bearing  that  tbe  names 
of  each  of  said  persons  should  be  8tri<>ken 
from  tbe  registration  list  ot  said  precinct, 
which  said  determination  was  erroneous 
and  Illegal,  the  said  15  persons  being  qual- 
ified voters ;  but  was  duly  certified  to  said 
Judges,  and  the  vote  of  each  of  said  per- 
sons was  Housed  by  said  Judges  of  elec* 
tion,  for  the  reason  that  the  name  ot  each 
bad  been  so  strlckfin  from  tbe  registration 
list. " 

Upon  the  foregoing  facts  as  found,  the 
trial  court  found  therefrom  the  following 
conclusions  of  law;  "That  totheuiajorlty 
of  fifteen  for  the  Incumbent,  as  Hhown  up- 
on the  face  of  the  canvass  and  return, 
there  should  be  added  six  votes  on  ac- 
count of  tbe  matters  set  out  In  tbe  fourth/ 
fifth,  and  sixth  paragraphs  ot  cbe  forego- 
ing findings  of  facts,  and  that  from  the 
majority  of  the  Incumbent,  as  thus  in- 
creased, should  be  deducted  14  votes,  on 
account  of  tbe  mutter  stated  in  the  third 
and  eighth  paragraphs  of  said  findings, 
leaving  the  Incumbent  a  clear  majority  of 
seven  votes  out  of  all  the  legal  votes  cast 
for  said  office  at  said  election.  That  the 
ballots  ottered  to  be  cast  fur  contestant 
in  Sontb  Cottonwood  precinct,  as  relerred 
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tu  In  the  ninth  paragraph  ol  the  said  flnd- 
Ings  of  facta,  and  which  were  rejected  by 
the  Judges,  and  were  not  In  fact  cant,  can- 
not be  counted,  nor  can  any  of  tbem  be 
counted  or  made  available  to  the  contest- 
ant In  this  proceeding.  And  upon  the  fore- 
going facta  and  concIuBlons.It  le  adjudgf^d 
and  determined  by  the  court  that  the  con- 
testant's complaint  bedlamissed.and  that 
he  take  nothing  by  this  proceeding;  that 
the  Incumbent  was  legally  elected  to  said 
offlce  of  clerk  of  the  county  court  of  said 
Salt  Lake  county,  and  bis  right  and  title 
to  said  offlce  Is  confirmed." 

The  above  findings  Include  so  much  only 
as  may  be  material  la  this  dlscusnlon.  On 
examination  of  the  eighth  finding  of  fact, 
we  are  unable  to  discover  that  there  is 
any  error  of  the  court  In  Its  findings  of 
law,  so  far  as  they  apply  to  the  third  pull 
of  the  Bingham  precinct.  It  Is  apparent 
from  the  findings  that  13  ballots  were  cast 
fraudulently,  by  persons  who  were  not 
qualified  electors  of  that  precinct,  by  per- 
sonating those  whoBH  names  appeared  up- 
on the  registration  list,  but  did  not  vote; 
and  these  13  votes  were  properly  deducted 
from  the  yote  ol  the  contestee,  Allen. 
That  there  was  fraud  practiced  at  this 
poll  there  can  be  no  queutlon;  but  It  does 
not  appear  from  the  findings  of  fact  that 
the  Incumbent,  or  any  of  the  officers  con* 
ducting  the  election,  participated  in  such 
fraud,  or  knew  ol  it,  or  that  tiie  proceed- 
ings were  so  tarnished  with  fraud,  neglect, 
or  Improper' conduct  on  the  part  of  the 
officers  that  the  result  of  the  election  was 
rendered  so  unreliable  and  fraudulent  as 
to  make  it  impossible  to  ascertain  the  act- 
ual vote  from  other  evidence  in  the  case. 
Where  ths  result  at  a  poll,  as  shown  by 
the  returns,  is  false  and  fraudulent,  and  It 
is  Impossible  to  ascertain  the  actual  legal 
vote  from  other  evidence  In  the  case,  the 
vote  of  such  poll  must  be  wholly  rejected. 
Paine,  Elect.  S  499;  McCrary,  Elect.  g§  4S8- 
490;  Phelps  v.  Schroder,  26  Ohio  St.  649; 
Ex  parte  Murphy,  7  Cow.  153;  Lloyd  v. 
Sullivan,  (Mont.)  24  Fac.  Rep.  218.  227; 
Whlpley  V.  McKune,  13  Ual.  352;  People  v. 
Pease,  84  Amer.  Dec.  242;  Cooley.  Const. 
Llm.  280;  State  T.  Hllmantel,23  Wis.  422. 
In  this  case  the  court  was  able,  from  the 
testimony,  to  purge  the  poll  of  the  13 
fraudulent  votw,  and  give  ellect  to  the  le- 
gal or  unlmpeached  votes  cast  at  this  elec- 
tion. We  find  no  error  In  this.  We  also 
find  that  this  court,  as  well  as  the  court 
below,  had  Jurisdiction  under  sections  3757, 
376o.  Oomp.  Laws  1888.  Russell  v.  Mc- 
Dowell, (Cal.)  23  Pac.  Rep.  XSH. 

The  ninth  finding  of  fact,  as  to  the  vote 
at  South  Cottonwood  precinct,  and  the 
conclusion  tliereon,  presents  a  more  diffi- 
cult question  for  determination.  The 
Statute  provided  for  a  hearing  before  a 
deputy  rpgistratlon  officer  olobjectlona  to 
the  right  to  vote  of  any  persons  regis- 
tered. Section  246,  p.  321. 1  Comp.  Laws 
3888.  provides,  among  other  things:  "If 
upon  such  hearing  the  Justice  (by  con- 
struction, deputy  registrar)  shall  find  that 
the  persons  objected  to  are  not  qualified 
voters. he  shall,  within  three  days  prior  to 
the  election,  transmit  a  certified  list  ol  the 
names  of  all  such  unqualified  persons  to 
the  Judges  of  election,  and  such  Judges  shall 
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strike  such  names  from  the  registry  list  be- 
fore the  opening  of  the  polls."  Section 
3751,  Comp.  Laws  Utah  18sS.  reads  as  fol- 
lows: "No irregularity  or  improper  con- 
duct in  the  proceedings  of  the  Judges,  or 
any  of  them, is  such  malconduct  as  avoids 
an  election  unless  the  Irregularity  or  im- 
proper conduct  Is  such  as  to  procure  the 
person  whose  right  to  the  office  la  con- 
tested to  be  declared  elected  when  he  had 
not  received  the  highest  number  of  legal 
votes. "  See  Russell  v.  McDowell,  (Cal.)  23 
Pac.  Rep.  183.  This  statute  should  be  con- 
strued with  reference  to  the  laws  of  the 
United  States  applicable  to  the  subject. 
The  trial  court  took  testimony,  and  made 
Its  findings  as  above  given.  It  appears 
from  the  findings  of  fact  ffrom  which  the 
contestant  only  appeals)  that  the  names 
of  15  qualified  voters  of  South  Cotton 
wood  precinct  had,  prior  to  the  day  of 
election,  been  properly  upon  the  registra- 
tion list  of  such  precinct;  that  on  tho 
morning  of  the  election  these  numes  had 
been  stricken  from  such  list  by  the  Judge«t 
of  election.  In  accordance  with  the  direc- 
tion of  the  deputy  nostra  tlon  officer  of 
that  precinct  after  a  notice  and  hearing 
had  beeu  given  each  of  them;  that  such 
determination  of  the  deputy  registrar  waa 
erroneous  and  illegal,  the  said  15  persons 
being  qualified  voters ;  that  each  of  said  15 
persons  presented  themselves  at  the  poll- 
ine  place  on ,  the  day  of  election,  and 
claimed  the  rierht  to  vote,  and  tendered 
the  iudges  a  ballot  containing  the  name 
of  the  contestant  for  the  aforesaid  offloe. 
toother  with  an  affidavit,  as  required  by 
the  act  of  Congress  of  March  3,  1887.  aad 
that  they  were  refused,  for  the  reason  that 
their  names  had  bem  so  stricken  from  the 
registration  list. 

The  question  presented  here  Is  wbethe: 
the  Judgesof  election  should  have  received 
or,  in  any  event,  counted,  these  15  votes, 
so  tendered  tor  the  contestant,  notwith- 
standing their  names  had  been  illegally 
and  erroneously  stricken  from  the  Hat  oi 
voters;  no  challenge  being  interposed,  as 
provided  in  section  251,  1  Corap.  Laws 
1888.  It  is  apparent  that,  If  these  votes 
had  been  received  or  counted  for  the  c<in- 
teetant,  the  result  would  have  beei;  differ- 
ent, and  the  contestant,  under  the  find- 
ings, wonld  have  received  eight  majority 
over  tbn  vote  of  Mr.  Allen,  the  contestee. 
The  authorities  bearing  npon  this  ques- 
tion are  somewhat  uncertain  and  con- 
filctlng.  depending  largely  upon  the  stat- 
utes of  different  states.  Bearing  upon 
this  question,  w^e  find  In  Painu  on  Elec- 
tion, §  499.  the  fuUuwing  general  proposi- 
tion: "Honest  voters  may  loso  their 
votes  through  criminal  misconduct  of  dts- 
donest  officers  of  election.  While  Itis  well 
settled  that  the  mere  neglect  to  comply 
with  directory  requirements  ol  the  law, 
or  the  performance  of  duty  In  a  mistaken 
manner,  without  bad  faith,  or  injurious 
results,  will  not  Justify  the  rejection  of  an 
entire  poll,  it  is  equally  well  settled  that 
when  the  proceedings  are  so  tarnished  by 
fraudulent,  negligent,  or  improper  con- 
duct on  the  part  of  the  officers  that  the  re- 
sult of  the  election  is  rendered  unreliable, 
the  entire  returns  will  be  rejected,  and 
the  parties  left  to  make  such  proof  aa  they 
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may  of  the  votes  lesally  cftat  for  them. 
Bot  when  frnnd  on  the  part  of  the  officera 
of  Section  la  eHtabllHhed,  the  poU  will  be 
rejected*  uflless  It  Bhall  prove  to  be  possi- 
ble to  purse  It  at  the  fraad. "  In  other 
words,  the  Illegal  tind  traadulent  r^ectlon 
ot  a  safHclent  number  of  qualified  electors 
In  a  precinct,  which.  If  they  had  voted, 
wonid  liave  chanced  the  reHult  of  the  elec< 
tlon,  was  held  tu  avoid  the  Section  In 
that  precinct.  Benner  v.  Bennett.  31  Ohio 
8t.  4^1;  Ulate  v.  Oommtmlnners.  17  Fla. 
707;  Patton  v.  Cnates,  41  Ark.  Ill ;  Phelps 
V.  Schroder,  26  Ohio  St.6&S;  State  v.  Baker. 
88  Win.  71 ;  R  Amer.  &  Eng.  Enc.  Law, 
292,  3»1.  8(t4,  428,  430;  McOory,  Elect.  §5 
428,470,  501);  People  v.  Bell,  119  N.  Y.  175, 
23  N.  E.  Itep.  6:^3;  Lloyd  v.  Sullivan, 
(Mont.)  24  Pac.  Hep.  218,  227:  Kusuell  v. 
McDowell.  (Cal.)  23  Pac.  Rep.  1S8;  People 
T.  Bell.  8  N.  Y.  Kupp.  254:  State  v.  O'Day, 
(lowH,)  2S  N.  W.  Rep.  M2;  Perry  v.  Whit- 
aker,  71  N.  C.  475;  People  v.  Canaday,  21 
Amer.  Rep.  46.i:  Zeller  v.  Chapman,  M  Mo, 
602.  I  am  unable  to  see  the  ditfei-ence  In 
the  degree  of  fraud  or  misconduct  present- 
ed by  s  ease  wliere  the  election  officera 
llleffally  and  wrongfully  strike  the  name 
of  a  qualified  voter  from  the  registry  list, 
or  In  which  they  Illegally  and  frandulently 
place  the  names  of  Illegal  voters  on  the 
rej^lstry  list.  Id  the  lutter  case  it  Is  held 
to  be  malconduct  In  the  officers.  While  a 
dlKpegard  of  a  mandatory  provision  In  a 
statute  as  to  the  conduct  of  an  election 
will  ordinarily  avoid  an  Section,  it  la  gen- 
erally well  settled  that  neglect  or  dlare- 
gard  of  a  directory  provision  uf  a  statute 
designed  to  prevent  fraudulent  voting, 
followed  by  actual  fraud  of  that  charac- 
ter sufficient  in  extent  to  throw  doubt  on 
the  true  result  of  the  election,  la  ground 
for  rejecting  the  entire  vote  of  a  precinct, 
provided  there  were  no  means  of  pui^Ing 
the  poll.  Officers  ot  election  are,  like  oth- 
er persons,  presumed  to  know  the  law, 
and  thtir  delllierate  neglect  to  do  their 
daty,  or  their  illegal,  wrongful,  and  fraud- 
ulent performance  of  the  duty  imposed  on 
them  to  register  and  permit  all  fwrsona 
having  such  quallflcatluns  to  vote,  calls 
for  an  explanation  on  their  part.  In  this 
eaae  It  is  conceded  by  contestee's  eonneel 
that  nu  evidence  of  JuHtlflcatton  was  of- 
iNed  before  the  court  below  to  explain  or 
Jiifltify  the  acta  of  the  election  officers. 
This  omission  easts  suaplclon  upon  their 
Integrrity,  and  with  the  teatimony  before 
the  eonrt  wan  preunmably  sufficient, 
prims  ikcle,  to  mafce  out  a  case  of  errone- 
oos  and  Illegal  conduct  on  their  part,  as 
fonnd  by  the  trialcourt.  The  case  of  Rna- 
sell  v.lrfcI)owell,(ORl,,)  reported  In  23  Pac. 
Rpp.  1S3,  fully  snatatiis  this  doctrine,  and 
also  gives  construction  to  section  3751, 
Comp.  LawBl8S8,  which  la  similar  to  the 
California  statute. 

The  object  of  the  regtatry  law  is  to  pre- 
serve the  purity  of  the  ballot-box,  ana  to 
guard  against  abuses  to  the  elective  fran- 
chise, and  not  tu  prevent  any  qualified 
elector  from  voting,  or  unnecessarily  to 
hinder  or  Impair  hl«  prlvllepre.  This  right 
should  not  be  Impaired  by  the  regulation, 
ft  must  he  a  reirulnthm.nota  destruction, 
ot  therfght.  Attorney (lenernl  v.Cummon 
Council.  78  Mich.  545.  44  N",  W.  Rep.  388; 


Page  V.  Allen,  68  Pa.  St.  S38;  Dells  v, 
Kennedy.  49  Wis.  565,  C  N,  W.Rep.  246,  381  ; 
Warren  v.  Board,  72  Mich,  398.  40  N.  W. 
Rep.  653 ;  People  v.  Oordon,  6  Cal.  285 ;  Web- 
Bterv.Biynes,S4Cal.S78.  So  It  has  been  held 
that  the  exclusloa  of  legal  voters  through 
error  Injudgment  (bat  not  fraud)  will  not 
defeat  an  election,  because  it  cannot  be 
kuDwn  with  certainty  afterwards  how 
the  excluded  electors  would  have  voted, 
and  it  would  be  dangerons  to  recdve  and 
rely  upon  voters'  snbseqnent  statements 
as  to  their  Intention,  when  unfortunately 
such  Intention  was  Ineffectually  ex- 
pressed, after  It  la  ascertained  precisely 
what  effect  tbeir  votes  would  have  upon  the 
result.  Cooley,  Const.  Llm.  pp.  626,  780; 
Newcum  v.  Klrtey,  13  B.  Mon.  515.  "If, 
however,  thelnspectorsof  electionshnll  ex- 
clude legal  voters,  not  tfecauseof  honester^ 
ror  in  Judgment, bat  willfully  orcormptly, 
and  to  an  extent  that  affects  the  result; 
or  if  legal  voters  are  Intimidated  and  pre- 
vented from  voting,  or  for  any  other  rea- 
sons the  electors  have  not  had  opportnni- 
ty  lor  the  expression  of  their  sentiment 
thningh  the  ballot-box, —the  election 
Mould  beset  aside  altogether,  as  having 
failed  hi  the  purpose  for  which  It  was 
called."  Cooley,  Const.  Lfm.  621;  State 
V.  Echols,  41  Kan.  1,  20  Pac.  Rep.  523; 
Renner  v.  Bennett.  21  Ohio  Kt.441 ;  Phelps 
V.  Schroder,  26  Ohio  St.  559;  Bell  v.  Sny- 
der, 4  Cung.  Elect.  Gas.  247;  McCrary, 
Elect.  9  11;  State  v.  Com mlasl oners,  17 
Fla.  70f:  People  t.  Bell,  (N,  Y.)  S8  N.  B. 
Rep.  683;  People  v.  Thacher,  65  N.  Y. 
684;  Paine,  Elect.  9$  513,  696;  People  v. 
Pease,  27  N.  Y.  63;  People  v.  Cook,  69 
Amer.  Dec.  470;  Capen  v.  Foster,  23  Amer. 
Dec.  648;  Ebert  v.  Wood,  2  Amer.  Dec.  437. 
A  proper  rule  in  such  caHes  Is  that  any  Ir- 
regularity In  eondaetlng  an  election, 
whkh  does  not  deprive  a  qualified  elector 
of  his  vote,  or  admit  a  disqualified  person 
to  vote,  or  cast  uncertainty  on  the  result, 
shonld  be  overlooked  lu  trying  title  to  an 
office.  Cooley,  Const.  Llm.  618.  That  no 
legal  voter  should  bedeprlved  of  that  priv- 
ilege by  aa  illegal  act  ot  the  election  au- 
thorities is  a  fundamental  principle  of 
law ;  but,  lu  order  for  eneh  voter  to  avail 
himself  of  that  privltege.  he  must  conform 
to  such  reasonable  rules  as  are  prescribed 
by  law.  He  must  leave  nothing  undone 
un  his  part  that  he  should  do  In  order  to 
bring  himself  within  this  rule.  He  muat 
see  that  his  name  Is  on  the  registration 
list,  and  otherwise  entitled  to  vote. 
When  he  has  done  this,  he  has  done  all 
that  the  statute  requires  la  this  territory. 

In  this  case  It  appears  that  each  of  these 
16  electors  had  their  names  properly  en- 
rolled; that  they  were  legal  voters,  and 
entitled  to  vote  at  this  election;  that  the 
deputy  register,  without  any  authority 
of  taw  whateTer,erronRously  and  Illegally 
ordered  their  names  stricken  from  the  lists 
of  qualified  electora  on  the  morning  of  the 
election ;  that  each  of  them  went  and  ten- 
dered a  vote  for  the  contestant,  with  an 
affidavit  of  their  quallflcatlona  as  legal 
voters.  They  were  refused  because  their 
names  had  been  illegally  and  erroneously 
stricken  from  the  list  of  voters  by  order 
of  the  deputy  registrar.  This  illegal  set, 
U  It  was  Buch,  upon  the  part  of  the  regla- 
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trattoD  officera,  cannot  be  Justified  upon 
any  pretext  whatever.  The  righta  and 
wlHheH  of  all  people  are  too  sacred  to  be 
cast  iisiile  and  ntillified  by  the  illegal  and 
wrongful  acts  of  their  servants, no  matter 
under  what  guise  or  pretense  such  acta  are 
Bought  to  be  justified.  Tbls  right  Is  a 
fuuilamental  right.  All  other  rights,  civil 
or  political,  depend  on  the  free  exercise  of 
this  one.  and  any  material  Impairment  of 
it  Is,  to  that  extent,  a  subversion  of  our 
political  system.  These  registration  and 
election  officers  act  ministerially,  or  at 
most  quasi  Judicially,  and  their  acts  may 
property  be  reviewed  and  questioned  In  a 
proceeding  to  contest  or  try  the  title  to 
any  ofUce  made  elective  hy  the  laws  of  the 
territory.  People  v.  Pease,  27  N.  T.  45; 
Gillespie  v.  Palmer,  20  Wis.  544;  State  v. 
Robb,17Ind.636  ;  6Cal.23o;  People  v.  Van 
Cleve,  53  Anier.  Dec.  69 ;  Davlea  v.  McKeeby, 
6Nev.369  ;  23  N.E.Rep.633;  People  v.  Bell, 
8  N.  Y.  SupD.  234;  Perry  v.  Whltaker.  71 
N.  C.  476;  People  v.  Canaday,  21  Amer. 
Rep.  465. 

Theeeaets  of  the  legislature  herein  quoted 
can  properly  be  considered,  in  connection 
with  the  Edmunds-Tucker  act,  as  applica- 
ble to  this  territory  In  the  registration 
of  electors  and  conduct  of  elections,  anil 
should  be  so  construed  as  to  give  every 
man,  who  has  that  right,  an  opportunity 
to  rejdster  and  vote,  and  to  have  that 
vote  hooestly  counted.  Section  9  of  the 
Edmunda-Tucker  law  declares  vacant  all 
registration  and  election  ofiSces  of  every 
description  In  the  territory;  and  each  and 
every  duty  relating  to  the  registration  ol 
voters  and  conduct  of  elections,  receiving 
and  registering  votes,  and  the  canvassing 
the  same,  etc.,  shall,  until  other  provls* 
ions  be  made  by  the  legislature  of  the  ter- 
ritory, as  hereinafter  provided,  be  per- 
formed by  and  under  the  existing  laws  of 
the  United  States  and  of  said  territory  by 
proper  persons,  appointed  by  the  Utah 
commlsalnn;  •  •  •  aud  no  person  shall 
be  excluded  from  the  polls  who  Is  other- 
wise eligible  to  vote,  on  account  of  any 
opinion,  etc.;  •  •  *  nor  shall  they  re- 
fuse to  cooDt  any  such  vote  on  account  of 
the  opinion  of  the  person  casting  the  same 
on  the  subject  of  polygamy. "  The  con- 
struction of  this  statute  may  be  found  in 
McCrary.  Elect.  §  11;  6  Amer.  &  Eng.  Enc. 
Law,  pp.  292.  430;  Murphy  v.  Ramsey,  114 
U.  S.  16,  5  Sup.  Ct.  Rep.  747;  Buchanan  v. 
Manny,  2  Ells.  287.  Section  2007  of  the 
Revised  Statutes  of  the  United  States,  re- 
lied  upon  by  counsel  for  the  contestant, 
might  be  a  potent  factor  in  the  determina- 
tion of  this  question  had  not  the  supreme 
court  of  the  United  States  declared  it  un- 
constitutional in  U.  S.  V.  Reese,  02  U.  8. 
214.  I  am  satisfied  that  no  case  can  be 
found  In  the  books  which  presents  a 
stronger  appeal  In  behalf  of  Justice  to  an 
elector  than  Is  presenteJ  by  the  record  In 
this  case.  Yet  the  law  seems  to  bo  settled 
that,  unless  the  ballot  Is  actually  cast,  It 
cannot  be  counted  In  a  local  election  con- 
test. Justice  Campbkm...  In  his  opinion  in 
People  v.acott.l6  Mich. 311, says:  "There 
is  no  case,  so  far  an  I  have  been  able  to 
discover,  under  any  system  of  voting  by 
closed  ballot,  which  has  held  that  any  ac- 
cpuot  can  be  taken  of  rsjected  votes  in  a 


suit  to  try  title  lor  office. "  Judge  Cooley, 
in  his  work  on  Constitutional  Limitations, 
pp.  626.  627,  says:  "We  have  seen  that  no 
evidence  is  admissible  as  to  how  parties 
Intended  to  vote  who  were  wrongfully 
prevented  or  excluded  from  so  doing. 
Such  a  case  Is  one  of  many  without  a  rem- 
edy, so  far  as  candidates  are  concerned." 
And  tn  such  cases  the  injured  parties  have 
their  right  of  action  against  the  registra- 
tion ofiicers  who  violate  their  oaths,  and 
maliciously  or  corruptly  strike  the  name 
of  a  legal  voter  from  the  registration  list, 
or  maliciously  or  corruptly  refuse  to  place 
such  names  upon  the  register;  and  such 
parties  may  be  made  liable  in  aclvll  action 
In  damages,  or  prosecuted  criminally  for 
such  corrupt,  willful,  and  malldons  acts. 
Ashby  V.White,  2  Ld.  Raym.938:  Gillespie 
V.  Palmer,  20  Wis.  544;  6  Amer.  &  Eng. 
Enc.  Law.  pp.  306,  3U8,  443;  Hardesty  v. 
Taft,  87  Amer.  Dec.  584;  Jenkins  v.  Wald- 
ron.  11  Johns.  114;  Patterson  v.D'Auterlve, 
54  Amer.  Dec.  664;  Caulfleld  v.  Bullock.  18 
B.  Moo.  494;  Morgan  v.  Dudley,  Id.  698.  By 
section  3752.  Comp.  Laws  1888,  it  is  enacted 
that  when  any  election  held  for  an  offlceex- 
erclsed  in  and  for  a  county  Is  contested  on 
account  of  any  maiconduct  on  the  part  of 
the  board  of  Judges  of  any  precinct  election, 
or  any  member  thereof,  the  electioncannot 
be  annulled  and  set  aside  upon  any  proof 
thereof  unless  the  rejection  of  the  rote  of 
such  precinct  or  precincts  would  change 
the  result  as  to  such  office  In  the  remain- 
ing vote  of  the  county.  Also,  see  sections 
3751-3762,  Comp.  Laws  1888.  It  la  con- 
tended with  much  reason  that  under  the 
provisions  of  these  statates  no  vote  can 
be  counted  for  a  candidate  that  la  not  act- 
ually cast  fur  him  while  the  polls  are  open, 
and  that  the  power  of  this  court  Is  limited 
to  the  rejection  of  such  fraudulent  rotes 
as  were  actually  cast,  or  to  the  rejection  of 
the  vote  of  precincts  on  account  of  fraud 
in  the  officers  conducting  the  election  In 
cases  where  It  appears  that  the  rejection 
ol  the  vote  of  such  precinct  would  change 
the  result  as  to  such  office  in  the  remafn- 
ing  vote  of  the  connty.  The  loll  vote 
of  South  Cottonwood  precinct  Is  not 
reported  or  found  by  the  trial  court,  there- 
fore we  are  unable  to  determine  whetheror 
not  the  rejection  of  the  entire  vote  of  South 
Cottonwood  precinct  would  change  the 
result  of  the  election  for  this  office;  there- 
fore, upon  the  whole  record,  we  find  no  er- 
rwrs.  The  findings  and  Judgment  of  the 
court  below  are  affirmed,  with  coats. 

Zane.  C.  J.,  and  Blackbdrn,  J.,  concur 
In  the  result. 


(7  Utah,  asfl) 

McGrath  t.  Talt.ent. 
{Supreme  Court  of  Utah.   April  18,  1891.) 

EjeCTHBNT—EvidSNCB— •AVFTOAVIT  TOR  COSTTIV- 

UAMCE— Nbw  Trial— NoncB. 
1.  Comp.  Laws  Utab,  S  ^SSS,  provides  tbat  a 
motion  for  continuance,  on  the  ground  of  absence 
ol  eridenoe,  may  be  made  upon  affidavit  showing 
the  materiality  of  the  evidenoe,  and  that  due 
dlUfieooe  has  been  used  to  procure  it,  and  that 
the  court  may  require  the  moving  party  to  state 
in  the  afBdavit  the  facta  he  expects  to  prove. 
Held,  that  a  statement  to  the  effect  that  defeod- 
ant  is  too  sick  to  leave  hit  bed,  that  his  testi- 
mony is  matwial,  and  Utat  his  attorney  oaanot 
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safslv  go  to  trial  wlOumt  Uib,  la  InsolDeieDt  to 
nqnoe  a  oondnuHMM^  vImm  ft  la  nok  made  m- 
der  oatii,atid  does  not  oontaln  a  Btatamenfe  of  tta 
faots  to  be  proTOB. 

2.  Section  3403  pcoTldes  thatthepartylDtend- 
Ing  to  move  for  a  new  trial  must,  within  10  days 
after  rerdlct,  file  with  the  clerk,  and  Aerve  upon 
the  advene  party,  a  notloe  of  his  intention;  and, 
U  the  motion  Is  made  on  a  statement  of  the  case, 
he  moat  within  10  days  after  serTloe  of  notice, 
or  suoh  tnrlber  time  aa  the  oonrt  may  allow,  pre- 
pare a  draft  of  the  statement,  and  serve  the  same 
upon  the  adverse  party.  Held,  that  an  order 
giving  SOdaya  in  which  to  prepare  and  servesuch 
a  statement  does  not  extend  the  time  for  flUng 
and  aervlng  notloei 

S.  Althongh  an  order  blowing  a  statemeat 
of  the  case,  on  motion  for  a  new  trial*  to  after- 
wards stand  as  a  bill  of  exceptions  on  appeal,  1> 
erroneous,  exception  thereto,  when  made  tw  the 
first  time  in  the  appellate  court,  comes  too  lata, 
and  the  bill  most  be  regarded  as  part  of  the 
record. 

4.  Plaintiff  la  ejectment  elalmed.  onder  a 
deed  from  a  railroad  ccanpanv,  part  of  a  section 
designated  by  an  odd  namber,  lying  within  8 
milea  of  ito  line  of  road;  and,  to  show  title  Id  his 
naator,  relied  upon  an  act  of  oonKrces  granting 
thereto  snob  <rf  the  sections  indicated  by  odd 
uombers,  within  90  miles  of  said  railroad,  as 
were  not  mineral  lands,  and  such  as  had  not  been 
aokl,  reserved,  or  otherwise  disposed  of,  and  to 
whtoh  pre-emption  or  homestead  olaima  bad  not 
attaohM.  Dctfeodant  denied  all  the  material  al- 
legaUoos  of  the  oomplaint,  and  the  avldenoe 
showed  that  he  was  In  possesaln  when  aoit  ww 
inatltated.  field,  in  the  absenoe  of  proof  that  the 
disputed  tract  waa  not  within  any  of  the  above 
exceptions,  dlreetim  of  a  verdict  for  plaintiff 
waa  eironeoas. 

Appeal  Crom  district  eont,  lli*t  district ; 

J.  A.  UiNBK,  Jadse. 

Malooey  <C  Perkins,  torapx>ellant.  fiknitft 
A  Smnb,  for  appellee. 

Zanr,  G.  J.  This  18  an  action  ol  eject- 
ment to  recover  the  land  described  In  the 
compltiint,  and  damages  for  Its  detention. 
The  defendant  filed  an  answer  denylnir  all 
the  material  allegattoDH  of  the  complaint. 
When  the  case  was  called  for  trial  the  de- 
fendant's counsel  entered  a  motion  for  a 
continuance,  and  stated  that  the  defend- 
ant was  BO  ill  as  to  be  confined  to  hts  bed ; 
that  bis  testimony  was  material  to  the  Is- 
saes  iBTOlTed;  that  the  statement  was 
made  upon  the  representations  of  d^end- 
ant's  phydclan,  and  that  the  attorney 
could  not  safely  go  to  trial  without  the 
presence  of  delendant.  The  plelntltf  ob- 
jected to  the  conttnoance,  and  the  motion 
was  overrnled.  To  this  rollagof  theeoart 
the  defendant  excepted,  and  assigns  the 
same  as  error. 

H^on  885S,  Comp.  Laws  Utah  1888. 
provides  that  a  motion  to  postpone  a 
trial,  on  the  gronnd  of  the  absence  of  evi- 
dence, can  be  made  upon  affidavit  show- 
ing the  materiality  of  theevtdence expected 
to  be  obtained,  and  that  due  diligence  has 
been  used  to  procure  It.  It  further  pro- 
vides that  the  court  may  require  the  moT- 
Ing  party  to  state  In  an  affidavit  the  evi- 
dence which  he  expects  to  obtain :  and  au- 
thorises the  adverse  party  to  admit  that 
such  evidence  would  be  fdven,  and  that  it 
be  considered  as  actually  given  on  the 
trial,  or  offered  and  overruled,  and  If  such 
admission  la  made,  that  the  trial  shall  not 
be  postponed.  The  statement  made  by 
the  conned  waa  not  snfflelent  to  require  a 


continuance.  It  was  not  under  oath,  and 
was  not  a  statement  of  facts  expected  to 
be  proved.  A  continuance  will  not  be 
granted  because  of  the  absence  of  a  party, 
unless  he  Is  a  mtiterial  witness,  and,  It  so, 
the  facts  expected  to  be  proved  by  him 
mnst  be  stated  under  oath,  unless  ths 
oath  is  waived.  It  must  also  appear  that 
the  party  has  used  duedillgence  to  be  pres- 
ent at  the  trial.  The  ruling  opon  the  mo- 
tion to  postpone  was  not  erroneous. 

The  case  was  tried  by  the  court  and  a 
]nry,  and  a  verdict  was  returned  lor  the 
plaintiff  on  October  21, 1890.  and  on  the 
same  day  Judgment  was  entered  on  the 
verdict,  and  on  motion  of  the  defendant 
an  order  was  made  giving  30  days  there- 
after in  which  to  prepare  and  serve  a  state- 
ment on  a  motion  for  a  new  trial,  and 
staying  execution  lu  the  mean  time. 

Section  8403  of  the  above-mentiunsd 
book  provides  that  "the  party  intending 
to  move  for  a  new  trial  must,  within  ten 
days  after  the  verdict,  •  •  >  sIb  with 
the  clerk  and  serve  upon  theadverse  party 
a  notice  of  his  Intention,  designating  the 
grounds  upon  which  the  motion  will  be 
made,  and  whether  the  same  will  be  made 
upon  affidavits  or  the  minutes  of  the  court 
or  a  bill  o(  exceptions  or  a  statement  of 
the  case.  *  *  *  (8)  Ifthemotlon  Istobe 
made  on  a  statement  of  the  case, the  mov- 
ing party  mnst,  wltbln  ten  days  after  serv- 
ice uf  the  notice,  or  such  further  time  as 
the  court  in  which  the  action  is  pending, 
or  the  Judge  thereof,  may  allow,  prepare  a 
draft  of  the  statement,  and  serve  the  same, 
or  a  copy  thereof,  upon  the  adverse 
party."  The  above-mentioned  order  ex- 
tended the  time  In  which  to  prepare  a 
statement  ol  the  case,  and  to  serve  the 
same,  hut  dtd  not  extend  the  time  In  which 
to  file  with  the  clerk  and  serve  upon  the 
adverse  party  a  notice  of  Intention  to 
move  for  a  new  trial.  ExtennUm  of  the 
time  In  which  to  prepare  the  statement 
and  serve  It  does  not  Include  the  extension 
of  time  In  which  to  file  and  serve  notice  of 
Intention  to  make  the  motion  for  a  new 
trial.  The  language  of  the  law  is  plain, 
and  there  Is  no  room  for  construction. 

We  find  noerror  In  the  orderol  the  court 
refusing  to  settle  the  statement  on  which 
to  submit  the  motion  for  a  new  trial.  It 
also  appears  from  the  record  In  this  case 
that  on  November  12th  the  motion  for  a 
new  trial  was  set  down  for  hearing  on  the 
ICth  day  of  tbe  same  month,  and  that  on 
the  2t)th,  and  within  the  thirty  days  given 
defendant  to  draft  and  serve  a  statement 
upon  which  to  have  a  motion  for  a  new 
trial,  the  defendant  obtained  another  or- 
der, granting  him  five  days  further  time 
In  whl'*h  to  prepare,  serve,  and  file  a  bill  of 
exceptions.  And  on  the  25th  day,  and 
within  the  five-days  additional  time,  the 
court  made  tbe  following  order.  "The 
above  was  prepared  as  a  statement  on 
motion  for  a  new  trial,  and  the  same,  on 
motion  of  the  plaintiff's  counsel  not  to 
settle  It  on  the  grounds  that  It  was  not 
prepared  In  the  time  required  by  law,  was 
allowed,  and  the  said  unsettled  statement, 
over  the  objections  of  the  defendant,  was 
stricken  from  the  files,  notwithstanding 
the  defendant  had  thirty  days  from  the 
aist  day  ol  October,  1890,  within  which  to 
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prepare,  flic,  and  serve  statement  on  mo- 
tion for  new  trial.  The  above  [referrinar 
to  the  statement]  la  now  presented  to  the 
court  ae  a  bill  of  exceptions  on  appeal,  un- 
der section  S635,  Comp.  Laws  1S88,and  the 
same,  having  been  exumlncci  by  the  court, 
Is  found  to  be  In  all  things  correct,  and  Is 
hereby  allowed,  settled,  and  signed,  and 
this  bill  of  exceptions  is  hereby  made  a 
partot  the  record  in  this  cause. "  The  mo- 
tion for  a  new  trial  was  heard  and  over- 
ruled on  the  same  day  that  the  above  or^ 
der  was  made.  So  obiectlon  by  the  plain- 
tiff In  the  court  below  to  theorder  quoted, 
or  to  the  hearing  of  the  motion  tor  a  new 
trial,  appears  opuu  the  record,  nor  does  it 
appear  that  any  exception  was  taken  to 
the  same.  Under  these  cln;umstRnces,  tlie 
coart  cannot  tmat  the  order  as  b  nullity, 
and  disregard  the  bill  of  exceptions.  The 
action  of  ttie  court  In  making  It  was  erro* 
neons,  but  the  order  was  not  void.  The 
objection  and  exception  to  the  order,  and 
to  the  hearing  of  the  motion  for  new  trial 
on  the  bill  uf  exceptions,  comes  too  late, 
when  made  for  the  tlrst  time  In  this  court 
on  the  argument  of  the  case.  We  must  re- 
gard the  bill  of  exceptions  as  a  part  of  the 
record. 

The  court  directed  the  Jury  to  find  the 
verdict  lor  the  plaintiff  on  the  evidence, 
and  to  this  the  defendant  objected,  and 
excepted.  The  record  shows  thHt  a  deed 
sufficient  to  convey  any  interest  of  the 
Union  Pacific  Kailway  Company  in  the 
land  la  dispute  was  made  and  delivered  by 
It  to  the  plaintiff:  that  the  land  was  part 
of  a  section  designated  by  an  odd  number ; 
and  that  it  is  within  three  miles  of  the 
track  of  the  road  of  thatcumpany,  as  con- 
structed and  operated.  It  also  appears 
from  the  evidence  in  the  record  that  the 
plalntitr  had  possession  of  the  land  before 
the  defendant  took  possesBloo.  Upon 
this  proof  of  tltie  alone  the  plaintiff  relied. 
The  defendaot  In  his  answer  denied  all  the 
material  allegations  of  the  plaintiff's  com- 
plaint, and  the  evidence  proves  that  the 
defendant  was  In  possession  of  the  land 
at  the  time  the  suit  was  In-ought.  That 
gave  blm  a  right  to  hold  the  possession 
against  any  other  peniou  who  could  not 
show  title  to  It.  The  plaintiff  was  n- 
qnired  to  prove  that  she  held  title  from 
tlie  government  to  connect  her  title  with 
the  title  the  government  held.  The  evi- 
dence fails  to  show  agraut  by  patent  from 
the  government  to  anyone.  The  plain- 
tiff relied  upon  the  act  of  congress  of  July 
1, 1802.  and  Che  act  of  July  2,  Jm4.  amend- 
atory thereof,  to  establish  the  grant  of 
the  lands  to  the  Union  Pacific  Railway 
Company.  The  lands  granted  are  de- 
scribed in  the  above-mentioned  acts.  It 
all  the  sections  Indicated  by  odd  numbers, 
within  20  miles  of  the  line  as  constructed 
and  operated,  had  lieeu  granted,  the  evi- 
dence would  have  been  sufficient  to  Identi- 
fy the  iaud  in  dispute  as  a  part  uf  It.  But 
the  grant  did  not  include  all  of  such  lands. 
In  section  3  of  the  act  of  July  1,  1862,  is 
found  the  following  language:  "That 
there  be  and  Is  hereby  granted  to  the  said 
company  •  •  •  every  alternatesection 
of  public  land  designated  by  odd  numbers, 
to  the  amount  of  five  alternate  sections 
per  mile  on  each  side  of  said  railroad,  on 


the  line  thereof,  and  within  the  limits  of 
ten  miles  on  each  aide  of  said  road,  not 
sold,  reserved,  or  otherwise  disposed  of  by 
the  United  Htatest  and  to  wbir:h  a  pre- 
emption or  homestead  claim  may  not 
have  attached,  at  the  time  the  line  of  said 
road  is  definitely  fixed :  provided,  that  all 
mineral  lands  shall  be  excepted  from  the 
operation  of  this  act."  12  U.  S.  St.  at 
Large,  §  3.  p.  492.  And  section  4  of  the 
amendatory  act  mentioned  amended  sec- 
tion 3  of  the  act  amended  by  striking  out 
"five"  where  It  occurs  and  Inserting  "  ten, " 
and  by  striking  out  "ten"  where  It  occurs 
and  inserting  "twenty."  IS  U.  S.  St.  at 
Lai^,  9  4.  p.  858.  The  act  above  referred 
to  required  thecompany,  within  a  specified 
time,  to  designate  the  general  route  of  its 
road,  as  near  as  might  be,  and  to  file  a 
nmp  of  the  same  in  the  departoieot  of  the 
interior.  These  acts  granted  only  each  of 
the  sections  Indicated  by  odd  onmbera, 
and  such  parts  of  them  as  were  not  mln- 
pral,  and  as  had  not  been  sold,  reserved, 
or  otherwise  disposed  of.  They  expressly 
provided  that  the  grant  should  not  defeat 
or  impair  any  pre-emption,  homestead, 
swamp  land,  or  other  lawful  claim,  nor 
include  any  governmfent  reservation  or 
mineral  lands  or  Improvements  of  any 
bona  fide  settler.  If  the  land  in  dispute 
was  Included  in  any  of  the  exceptions  or 
reservations  of  law.  It  was  not  granted 
to  the  Union  Pacific  Company.  No  evi- 
dence was  offered  to  show  that  the  tract 
in  dispute  was  not  within  any  olsucfa  ex- 
ceptions or  reservations.  Without  such 
proof,  we  are  of  the  opinion  that  the  evi- 
dence was  not  euflUcient  to  support  the 
verdict,  and  that  the  court  erred  in  in- 
structing the  jury  to  bring  in  a  verdict  for 
the  plaintiff.  The  }udgment  appealed 
from  is  reversed,  and  the  district  court  Is 
directed  to  grant  a  new  trial. 

ANDBB80N  and  Blackbddh,  JJ..  concur. 

 '  (rutah.sn) 

In  re  Pratt's  Estatb. 
(Supreme  Court  of  Utah.  A|h11  IS,  1891.) 

lUiESITIHATB  CaiLDRBK  —  Rioat  TO  IKHEEIT— 
HOUMOBB. 

I  Act  Utah  1862,  {  35,  permlttlo;  lllegitl- 
mste  childfsn  to  inherit  from  the  father.  Is  valid 
unaer  Act  Cong.  Sept  9,  18S0,  (9  8t  p.  453,  f  6,) 
providing  tDat  the  le^slative  power  of  Utah  ahall 
extend  to  all  rightful  subjects  of  lurislatioa  coo- 
siateat  with  the  oonsUtution  of  the  United  States 
and  the  provlsfons  of  the  sot. 

3.  The  act  was  not  abrogated  by  Act  Cong. 
Jnly  1,  1863,  (13  St.  501.)  aanulling  all  acts 
pasaed  by  Uia  legislature  of  Utah  territory, 
''which  establish,  support,  maintftto,  shl^,  or 
couoteaanoe  polygamy, "  since  polyguoy  is  neA- 
thar  eetablisbedj  maintained,  nor  oottnteoanoed 
by  permitthig  iuegltimate  obildren  to  inherit 
from  the  father. 
Following  Cope  V.  Cope,  11  Sup.  Ct  Rep.  223. 

Appeal  from  district  court,  third  district. 

Bennett,  Marshall  &  Hr&dley,  for  appel- 
lants, Mtlando  Pratt  eta/.  C.  fir.  Varian, 
tor  appellees. 

Per  Curiam.  Omon  Pratt  died  In  1881, 
Intestate,  and  left  a  large  estate,  and 
many  polygamous  children,  and  some 
legitimate  children  as  w«>ll.  The  question 
is  as  to  whether  the  polygamous  children 
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should  share  In  the  distribution  of  the  es- 
tate. The  decree  of  the  district  court 
was  that  none  bat  the  legitimate  children 
should  inherit.  This  decree  Is  reversed, 
end  a  decree  entered  that  all  of  the  chil- 
dren acknowledKed  by  him  as  nacb  in  his 
llfe-tline,  or  proved  to  be  snch  by  satls- 
fairtory  evidence,  shall  share  in  the  distrl- 
bntiou  ot  the  estate.  This  decision  is 
made  on  the  authority  of  the  case  of  Cope 
T.  Cope,  187  U.  S.  682.  11  Sup.  Ct.  Kep.  222, 
recentlv  decided  by  the  enpreme  court  of 
the  United  States. 


People  ex  rel.  Boa&d  of  Education  of 
Salt  Lark  City  v.  Godfrky  et  h1. 
(Supreme  Court  of  Utah.   Ajxil  18,  1S81.) 

BLBCtioKB  ros  School  FintPOsBS  —  Utah  Terhi- 
TORY — "Edmuhdb  Law." 

1.  Act  Cong.  ISofch  2Z,  1882,  (th«  Edmands 
I^aw,)  declaring  vucant  all  regiatratioD'  and  elec- 
tion offlces  in  tne  territory  of  Utah,  and  provid- 
ing tlwt  all  duties  relating  to  registration  and 
elections  Bhouid,  until  prorlsion  should  be  made 

the  legiBlBtura  therein  provided  for,  be  per< 
formed  under  existing  laws,  by  a  board  of  five 
persons  to  bo  appointed  by  the  president,  who 
should  continue  in  office  until  uie  legislature 
should  make  provision  for  filling  the  offices  made 
vacant  by  the  act,  only  vacated  the  offices  then 
in  existence,  and  did  not  prevent  a  legislatnre 
selected  at  an  election,  conducted  by  persons  ap- 
pointed byths  board,  from  making  laws  by  whloh 
such  vooaat  offices  might  be  filled ;  and  the  board 
of  education  of  Bait  I^ake  City,  appointed  by  Act 
(Ttah  March  IS,  1890,  to  establish  and  maintala 
schools,  and  to  conaoot  elections  to  determine 
whether  sdiool  bonds  shall  be  iasaed,  have  the 
right  to  conduct  snch  elections. 

2.  Bess.  Laws  Utah  1890,  art.  IS,  »  103,  108, 
providing  that  15  days  before  an  election  for 
school  trustees  for  levying  taxes,  for  voting  on 
the  issue  ot  bonds,  or  for  any  other  purpose 
named  in  the  article,  the  city  councils  of  the  sev- 
eral cities  shall  appoint  three  Judges  of  election 
from  each  ward,  etc.,  are,  In  so  far  as  they  re- 
late to  elections  on  the  issue  of  bonds,  and  no  fur- 
ther, repealed  by  sections  123-13501  the  same  act, 
relating  exclusively  to  elections  on  the  issue  of 
bonds,  and  speciflc^ly  providing  another  mode 
of  conducting  them  by  the  hoard  of  education. 

Appeal  from  district  court,  third  dis- 
trict; T.  J.  Andebson,  Justice. 

Satherlaad  &  Jndd,  for  appellanta. 
BaMwIa  A  Tatlock,  fur  respondents. 

Zanb,  G  J.  This  was  an  application 
based  on  an  affidavit  ot  Richard  W.  YonnK. 
a  member  of  the  board  of  education  of 
Salt  Lake  City,  for  a  writ  ol  prohibition 
against  the  defendants,  prohibiting  them 
from  patiUshlng  a  notice  ol  eletrtion  to  de- 
cide upon  the  issuing  and  sale  of  bonds  to 
raise  money  to  purchaimactaoul-houae sites, 
and  for  buying  and  building  school- 
houses,  and  from  appointing  jodges  to 
bold  such  election,  and  from  receiving  the 
returns  thereof.  The  district  court  held 
that,  upon  the  facts  stated  in  the  affidavit, 
the  law  did  not  authorise  the  issuance  of 
the  writ,  and  the  plalntitf  appealed  to  this 
court.  The  fifteenth  article  ot  an  act  of 
the  legislatnre  providing  for  a  uniform 
system  ot  free  schools  throughunt  the  terri- 
tory. In  force  March  18,  1K90,  makes  the 
school  trustees  of  each  city  ot  the  first 
and  second  claBs,  together  with  the  may- 
or thereof,  a  body  corporate,  and  invests 
them  with  the  powers  deemed  necessary 
V.26P.I10.9— 37 


to  establish  and  maintain  common  schools 
in  the  districts  embraced  in  such  cities. 
The  city  ol  Salt  Lake  belongs  to  the  first 
class.  This  board  Is  in  terms  authorised 
to  call  elections  at  which  to  determine 
whether  bonds  shall  be  issued,  to  give  the 
notices  prescribed,  to  appoint  judges  to 
hold  such  elections,  and  to  receive  and 
canvass  the  returns  thereof.  Notwith- 
standing the  provisions  of  the  law  referred 
to,  the  defendants  Issued  the  notice  ol  the 
election  mentioned  In  the  application,  ap- 
pointed Judges  to  hold  the  same,  and  re- 
quired  the  returns  thereof  to  be  made  to 
them  as  such  board.  Had  that  body  the 
power  to  do  so?  To  answer  this  ques- 
tion It  becomes  necessary  to  interpret  sec- 
tion 9  ot  an  act  of  congress  approved 
3darch  22, 1882,  known  as  the  "Edmunds 
Law."  That  section  isastollows:  "That 
all  the  registration  and  election  offices 
of  every  description  In  the  territory  of 
Utah  are  hereby  declared  vacant,  and  each 
and  every  duty  relating  to  the  registra- 
tion of  Voters,  the  conduct  of  elections,  the 
receiving  or  rejection  of  votes,  and  the 
canvassing  and  return  of  the  same,  and 
the  issuing  of  certificates  or  other  evidence 
of  election  in  said  territory,  shall,  until 
other  provision  be  made  by  the  IcKlslatlve 
assembly  of  said  territory,  as  is  hereafter 
by  this  suction  provided,  be  performed  un- 
der the  existing  laws  of  the  United  States 
and  said  territory  by  proper  persons,  who 
shall  be  appointed  to  execute  such  offices, 
and  to  x>eriorm  such  duties,  by  a  board  ol 
five  persons  to  be  appointed  by  the  presi- 
dent, by  and  with  the  advice  and  consent 
ol  the  senate,  not  more  than  three  ut 
whom  shall  be  members  of  one  politi(;al 
party,  and  a  majority  of  whom  shall  be  a 
quorum.  Themembersof said  boardsoap- 
polnted  by  the  president  shall  each  receive 
a  salary  at  the  rate  of  95.000  per  annum, 
and  shall  continue  In  office  until  the  legis- 
lative assembly  of  said  terrltoi?  shall 
make  provision  for  filling  said  offices,  aa 
herein  authorized.  The  secretary  ot  the 
territory  shall  be  secretary  ot  said  board, 
and  keep  a  journal  of  its  proceedings,  and 
attest  the  action  ot  said  board  under  this 
section.  The  canvass  and  return  of  all 
votes  at  elections  In  said  territory,  for 
members  of  the  legislative  assembly  thera- 
of.  shall  also  be  returned  to  said  board, 
which  shall  canvass  all  such  returns,  and 
issue  certificates  of  election  to  those  per- 
sons who,  being  eligible  for  such  elections, 
shall  appear  to  have  been  lawfully  elected, 
which  certificates  shall  be  the  only  evi- 
dence of  the  right  of  such  persons  to  sit  in 
such  assembly:  provided,  that  the  said 
board  ot  five  personsshaU  notexclndeany 
person  otherwise  eligible  to  vote  from  the 
polls  on  account  of  any  opinion  such  per- 
son may  entertain  on  the  subject  of  biga- 
my or  polygamy,  nor  shall  they  refuse  to 
count  any  such  vote  on  account  ot  the 
opinion  of  the  person  casting  It  on  the 
subject  of  bigamy  or  polygamy ;  but  each 
houseof  such  assembly,  after  its  organisa- 
tion, shall  have  power  to  decide  upon  the 
elections  and  qualifications  of  Its  mem- 
bers; and  at  or  after  the  first  meeting  ol 
such  legislative  assembly,  whose  members 
shall  have  been  elected  and  returned  ac- 
cording to  the  provisions  of  this  act,  said 
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legialatlve  assembly  may  moke  such  laws, 
confonuuble  to  the  (irganic  act  ur  auid  ter- 
ritory, and  not  inconsiutcnt  with  other 
laws  of  the  Dnlterl  states,  as  It  shall  deem 
proper  concernlnff  tbe  fllllnfc  of  the  ofilces 
in  said  territory  declared  iwicant  by  this 
act. 

The  connection  «[  the  provisions  of  this 
section  beurlns  upon  the  question  under 
consideration  will  be  more  apparent  If 
other  portions  of  U  are  omitted.  With- 
out such  parts  the  section  would  read: 
"  AU    registration   and   election  offices 

*  *  »  are  declared  vacant,  and  •  •  • 
every    duty    relating    to  registration, 

*  •  *  the  conduct  ol  elections,  the  re- 
ceiving of  votes,  their  canvass  and  return, 
and  the  Issuing  of  *  *  *  evidence  of 
election,  shall,  nntil  •  *  *  proTiston 

*  *  *  mad(t  by  the  legislature  as  by  this 
section  provlde<I,  be  performed  under  ex- 
isting laws,  •  •  *  by  persons  appoint- 
ed by  *   a  board  of  five  persons, 

*  *  *  who  "shall  continue  in  office  nn- 
til tbe  legislature  •  •  *  shall  make 
provision  tor  fliliug  said  otflces,  as  hereto 
authorised.  •  »  •  Said  legislature  may 
make  such  laws  *  *  *  as  It  stiall  deem 
proper  concerning  the  fllling  of  the  offices 
declare.!  •  •  ■  vacant  by  this  act." 
This  seciion  declared  all  the  election  offices 
of  tlie  territory  vacant,  and  provided  that 
the  duties  belonging  to  them  should  be 
discharged  by  persons  appointed  by  the 
board,  until  leglslatora  cbosen  at  an  elec- 
tion held  by  such  persons  should  enact 
laws  by  which  they  could  be  filled.  The 
board  was  authorized  to  appoint  persons 
to  execute  the  offices  made  vacant  by  the 
first  clause  of  the  section  and  none  other. 
In  the  use  of  the  language,  "all  the  regis- 
tration and  election  offices  of  every  de- 
scription la  the  territory  of  Dtah  are  here- 
by declared  vacant,"  did  congress  Intend 
only  such  as  were  then  In  existence,  or  did 
It  also  mean  neiv  election  offices,  created 
by  a  legislature  chosen  at  an  election  held 
by  persons  appointed  by  the  board  pro- 
vided in  the  section?  Such  a  legislatnre, 
eight  years  after  the  ninth  section  tooK 
effect,  provided  for  the  creation  of  the  cor^ 
poratlon  called  the''floard  of  Education 
of  Salt  Lake  City,"  and  gave  It  power  to 
call  elections,  to  vote  on  the  Issuance  and 
sale  of  bonds,  and  to  appoint  Judges  there- 
of, and  to  receive  and  canvass  the  returns. 
Such  board,  and  the  judges  appointed  by 
it,  were  given  all  authority  necessary  to 
such  elections.  If  the  powergiven  and  the 
duties  specified  with  respect  to  such  elec- 
tions constitute  election  ofilces,  then  they 
are  new  ones,  and  of  a  corporation  brought 
Into  existence  eight  years  after  the  act  of 
congress  in  question  took  effect.  At  the 
time  the  act  of  congress  under  coneidera- 
tloD  took  effect,  election  offices  existed  in 
the  various  counties  and  municipalities  In 
this  territory.  A  portion  of  the  language 
of  the  first  sentence  of  the  ninth  section, 
considered  alone,  would  Indicate  an  Intent 
to  empower  the  board  to  appoint  persons 
to  execute  the  duties  of  election  offices 
that  might  afterwards  be  made  as  well 
as  tliosethen  existing.  But  the  other  lan- 
guage connected  witii  this,  found  In  tbe 
section  declaring  the  offices  vacant,  and 
giving  the  board  the  power  to  appoint 


until  other  provision  l>e  made  by  the  leg- 
islature for  filling  the  offices  declared  va- 
cant, and  requiring  the  periormance  to  be 
under  existing  laws,  should  be  considered 
with  It.  The  offices  which  the  board 
known  as  the  "Utah  Commission"  was 
authorized  and  required  to  appoint  per- 
sons to  execute  were  those  offices  wliicb 
the  legislature  was  authorized  to  provide 
by  law  for  filling,  and  they  were  the  ones 
made  vacant  by  tbe  first  clauso  of  section  ft. 
The  election  offices  created  by  the  legisla- 
tive enactment  of  March  13,1S0U,  were  not 
made  vacant  by  the  ninth  section  of  the 
act  of  congress  ol  March  22,18ii2.  The  lat- 
ter section  was  designed  to  vacate  the 
offices  then  In  existence,  not  to  prohibit 
any  legislature,  whose  members  might  be 
selected  at  elections  conducted  by  persons 
appointed  by  the  board,  from  making 
laws  by  which  such  vacant  offices  might 
be  filled.  The  persons  filling  the  election 
offices  at  the  time  the  act  of  congress  took 
effect  were  deemed  unsuitable,  and  the 
laws  for  filling  them  then  in  force  were  be- 
lieved to  be  objectionable.  To  remove 
and  replace  such  unsuitable  election  offi- 
cers, and  to  render  nugatory  sucta  objec- 
tionable laws,  was  the  purpose  of  section 
9.  So  fur  that  section  evinced  an  inten- 
tion to  deny  to  the  people  of  the  territory 
to  which  It  applied,  for  a  time,  the  right 
to  have  their  election  offices  filled  by  per- 
sons aelectetl  by  them,  or  the  right,  through 
their  legislature,  to  provide  by  lavr  for 
filling  them.  Only  to  thatextent  does  the 
section  limit  the  political  action  of  the 
people  of  the  territory,  or  tbe  political  ac- 
tion of  the  counties  or  other  municipali- 
ties in  Its  borders  with  respect  to  their 
local  aflairs.  Doubtless  the  belief  of  con- 
gress was  that  the  public  good  demanded 
that  the  people  of  this  territory  should  for 
a  time  be  deprived  so  far  of  the  principle 
of  local  self-government  enloyed  by  the 
citizens  in  the  other  territories  and  In  the 
states.  A  law  denying  to  the  people  of 
one  territory  privileges  extended  to  ail  the 
others  should  be  strictly  construed.  We 
are  of  the  opinion  that  tbe  section  above 
quoted  did  not  give  tbe  defendants  tbe 
power  to  call  the  election  to  vote  on  the 
Issuance  of  school  bonds,  and  tbe  sale 
thereof,  or  to  appoint  tbe  Judges  of  such 
election,  or  to  receive  or  canvaw  the  re- 
turns. 

Beference  has  been  made  to  section  23  of 
an  act  of  congress  In  force  March  3,  1887. 
This  section.  In  effect,  merely  requires  the 
laws  enacted  by  the  territorial  legislature, 
mentioned  In  the  section  above  quoted,  to 
be  approved  by  congress  before  taking 
effect.  Our  attention  has  been  also  calle<l 
to  an  irreconcilable  repugnancy  between 
certain  provisions  of  sections  102  and  \V3 
of  article  15  of  an  act  of  tbe  territorial  1^- 
islaCnre.  (Beta.  Laws  1890,  p.  128.)  relating: 
to  Sections  to  determine  whether  bonds 
shall  be  issued  and  sold,  and  aecttona  122- 
125  of  tbe  same  act.  The  two  aeetiona 
first  mentioned  contain,  among  others, 
the  following  prorleions:  That  "fifteen 
days  before  an  election  for  school  trustecH 
for  levying  taxes,  for  voting  on  the  issae 
of  bonds,  or  tor  any  other  purpose  named 
In  the  article,  the  city  councils  of  the  sev- 
eral oltlsH  BhaH  appoint  from  each  manlcl- 
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pal  ward  three  Jadf^ea  of  such  election." 
Tbese  Bections  alao  require  the  elections  to 
be  held  In  the  monlcipol  wards  of  the  city 
at  the  time  and  place  deetgnated  In  the 
notice.  Section  122  provides  that  the 
board  of  education  may,  when  in  their 
Judgment  It  is  advisable,  call  a  meeting, 
and  eabmtt  to  a  vote  of  tbedlntrict  tbe 
proposition  to  Issue  and  sell  bonds  to 
raise  money  to  purchase  school-Bftee,  to 
purchase  or  build  Bchool-hoasen.  Sections 
123  and  124  are  an  follows:  "The  meeting 
provided  for  •  •  •  shall  be  called  by 
poblishlng  a  notice  signed  by  the  preel- 
dmt  and  clerk  of  the  board  of  education. 
■  •  •  Such  notice  shall  contain— F/ret, 
the  time  and  place  of  holding  such  elec- 
tion ;  second,  the  names  of  three  Judges  to 
conduct  the  same;  third,  the  hours  during 
theday  (naming  not  less  than  eight  hours) 
for  which  the  polls  will  be  open; /burtA, 
tbe  amount  and  denomination  of  the 
bonds,  tbe  rate  of  interest,  and  the  aura* 
ber  of  years,  not  exceeding  twenty,  the 
whole  or  any  part  of  said  bonds  are  to 
run:  for  what  purpose  It  Is  proposed 
to  issue  the  bondB.  "The  board  of  edu- 
cation shall  appoint  three  Judges  to  con- 
duct the  election.  •  *  *  At  such  elec- 
tions the  ballots  shall  contain  the  words 
*Bonds,— Yes,'  or  'Bonds,— No.""  Section 
125  requires  the  returns  to  be  canvassed 
by  the  board  of  education,  and  makes  it 
the  duty  of  tbat  body  to  file  with  the 
clerk  of  the  county  a  certified  copy  of  the 
order  of  tbe  board,  and  of  the  notice,  and 
an  affidavit  showing  when  and  where 
published,  and  also  a  statement  showing 
the  number  of  Inhabitants,  and  tbe  value 
of  the  taxable  property  In  tbe  district, 
and  that  the  amount  of  bonds  proposed 
to  be  Issued  does  not  exceed  2  per  cent,  of 
the  value  of  such  taxable  property,  and 
also  facts  showing  that  all  matters  In  re- 
lation to  the  issue  thereof  were  lawfully 
conducted.  Sections  102  and  103  provide 
for  calling  and  holding  elections  to  vote 
for  trustees,  levying  taxes,  and  other  elec- 
tions, as  well  as  those  for  voting  on  the 
Issuance  and  sale  of  bonds.  Their  provis- 
ions are  more  general,  while  thosesectlons 
making  Ifcthe  doty  of  the  board  of  edu- 
cation to  cull  the  eleetionH,  appoint  the 
Judges,  canvass  the  returns,  and  mabe 
certificates,  etc.,  are  very  Hpeclflc.  They 
provide  olone  for  elections  to  vote  on 
propositions  to  iHsue  and  sell  bonds. 
They  evince  greater  care  In  their  prepara- 
tion and  more  deliberation  than  tbe  sec- 
tlnns  first  referred  to,  so  far  as  they  relate 
to  the  issuance  und  sale  of  bonds.  'I'o 
bold  that  the  latter  govern  elections  to 
vote  on  the  Issue  and  sale  of  bonds  does 
nut  Invalidate  sections  102  and  103,  so  far 
as  they  provide  for  elections  other  than 
to  vote  on  the  proposition  for  the  Issue 
and  sale  of  bonds.  The  Intention  of  the 
legislature  Is  clear  when  all  the  provisions 
of  the  act  relating  to  such  elections  are 
considered  together.  It  is  that  these  sec- 
tions were  Intended  to  provide  for  hold- 
ing all  other  elections  mentioned  in  thera 
except  tbe  one  relating  to  bonds.  As  to 
the  proTtarions  relating  to  all  other  elec- 
tions, there  Is  no  conflict  between  the  two 
sections.  And  the  provisions  relating  to 
the  other  electlonsdo  not  depend  on  those 


relating  to  elections  for  the  Issuance  and 
sale  of  bonds.  The  latter  may  fall  and 
the  former  stand.  The  provisions  of  sec- 
tions 102  and  103  may  stand,  so  far  as  they 
are  not  in  eontttct  with  the  more  special 
provisions  of  sections  122-125.  The  pro- 
visions of  the  first  two  sections,  so  far  as 
they  relate  to  elections  to  vote  on  tbe  Is- 
suing and  sale  of  bonds,  and  no  farther, 
are  repealed  by  the  latter  sections.  Suth. 
St.  Const.  §160;  End.Interp.St.g  216.  The 
court  holds  that  the  election  to  decide  up- 
on the  Issuance  and  sale  of  the  bonds  In 
question  should  be  called  and  conducted 
according  to  the  provisions  of  sections 
123-125,  above  referrad  to.  And  we  further 
hold  ttaattheqnallflcatloDs  of  voters  must 
be  determined  by  the  laws  of  the  United 
States,  when  any  conflict  arises  between 
them  and  the  laws  enacted  by  the  territo- 
rial legislature.  We  are  of  the  opinion 
that  the  Judgment  appealed  from  is  erro- 
neous. Judgment  reversed. 

ICiNBB  and  Blackburn,  JJ..  concur. 

 ■  (7mab,3S8) 

Brown  v.  SorTBERN  Pac.  E.  Co. 

(Supreme  Court  of  Utah.   April  18,  1891.) 

MA.8TBB  AND  SBBVAKT— PSRSOSAL  INJURIES  —  Em< 
FLOTHBNT  Or  IKCOXPSTBNT  FiremaV. 

1.  In  an  action  sgslnst  a  railway  company 
lor  damages  allei?ed  to  have  been  caused  by  tbe 
negligenoe  of  a  flreman,  temporarily  operating  a 
locomotive,  la  backing  it  up  too  rapidly,  where- 
by plaintiff,  a  brakeman  engaged  in  coupling, 
lost  a  hand,  tbe  court  refused  an  instiruction, 
based  upon  a  contention  that  the  fireman  was  a 
fellow-servant,  that  though  tfae]urvfound  that  he 
cansed  the  accident  by  too  rapidly  backing  the 
engine,  yet,  If  they  found  that  he  was  qualified 
to  perform  the  duties  incident  to  his  position, 
and  that  among  them  was  tbat  of  handling  the 
engine  in  the  absence  of  the  engineer,  then  they 
must  find  for  defendant  It  charged  instead,  In 
substance,  that  to  entitle  the  plaintitF  to  recover 
they  must  find  that  the  fireman  was  negligent  or 
incompetent;  that  suoh  negligence  or  inoompe- 
tenoe  must  be  proved,  not  by  the  uiroumstances 
of  the  Bocident  alone,  but  that  facts  of  his  pre- 
vious career  most  betaken  into  consideration; 
and  that  the  defendant  failed  to  use  reasonable 
care  in  employing  him.   Meld  no  error. 

2.  Where  it  appeared  that  plaintiff,  at  the 
time  of  the  injury,  was  23  years  old:  that  he  had 
been  oooflned  only  about  a  month  thereby;  that 
be  was  still  able  to  do  light  work  about  a  fum; 
that  bis  health  was  not  at  all  impaired;  that  he 
was  not  educated  for  a  profession ;  that  at  the 
time  of  the  injury  he  was  earning  aboat  $75  per 
month, —a  verdict  of  tl2,000,  though  redui-'ed  by 
permission  of  plaintiff's  counsel  to  tlO,000,  for 
tbe  loss  of  a  hand,  is  grossly  excessive. 

S.  Such  Judgment  being  all  remitted  by 
pluintlff'scounsel,  except (4, 000,  will  be  affirmed, 
with  costs. 

Appeal  from  district  court, first  district; 

H.  P.  Henuebson,  Justice. 

J.  L.  Rawlins  and  L.  It.  Rof^ers,  for  ap* 
pellant.   Marshall  <&  Royie,  for  appellee. 

Anderson,  J.  This  action  Is  brought 
by  plaintiff  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  tbe  neg- 
ligence of  the  defendant,  whereby  plaintiff 
was  so  injured  In  one  of  his  hands  that  it 
had  to  be  amputated,  and  also  fur  other 
bodily  Injuries.  There  was  a  trial  to  a 
Jury,  and  a  verdict  tor  plain tUf  for  912,000, 
for  which  amount  the  court  gave  Jodg- 
ment.   There  was  a  motloD  lor  a  new 
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trial,  one  of  the  groundd  ol  which  was 
that  thedamaeree  awarded  were  ezceesWe. 
Upon  the  taearinK  of  this  motion  the  court 
ordered  the  Judgment  reduced  to  ?10,000, 
by  coniient  of  plaintitf,  and  overruled  the 
mottun.  The  defendant  brings  tble  ap- 
peal from  the  Judgment  and  from  the  or- 
der denylns:  the  motion  for  a  new  trial. 
The  plaintiff  was  head  brakeman  on  a  train 
on  the  defendant's  road  at  the  time  be 
received  the  iuiurles  complained  ol.  The 
train  was  going  west,  and  reached  Blue 
Creeic  station,  on  defendant's  line  of  road, 
about  lOo'cloclcat  niftht.  At  this  point 
there  la  a  bill  wbere  It  is  cnstomnry  to  at- 
tach another  engine,  called  a  "helper"  en- 
gine, to  the  train  to  help  it  up  the  ascent. 
The  conductor  of  the  train  ordered  plain- 
tiff to  couple  the  helper  engine,  which  was 
standing  on  a  side  track,  to  the  engine 
drawing  the  train.  Plaintiff  opened  the 
switch,  and  called  to  the  man  In  charge  of 
the  helper  engine  to  bring  It  out  onto  the 
main  truck,  so  that  the  coupling  could  be 
made.  When  tlie  helper  engine  reached 
the  main  track  plaintiff  signaled  the  man 
in  charge  of  It  to  back  the  euglneup,  which 
he  did  for  about  hall  the  distance  to  the 
train,  and  stoppe*!,  when  plaintiff  adjust- 
ed the  coupling-pin.  and  signaled  hlni  to 
continue  to  back  the  engine,  while  plain- 
tlB  ran  to  the  stationary  engine,  stepped 
upon  the  cow-catcher,  and  picked  up  the 
puah-bar  to  couple  Into  the  draw-head  of 
the  helper  engine.  The  plaintiff  testitled 
that  the  engine  came  back  with  such  speed 
and  force  that  he  failed  to  make  the  coup- 
ling, and  was  unable  to  get  oat  of  the 
way,  and  his  left  hand  was  caught  be- 
tween the  bumpers  of  the  two  engines, 
and  crushed,  so  tSat  It  had  to  be  ampu^ 
tated.  He  also  received  a  flesh  wound  In 
his  right  thigh.  Plaintiff  testified  that  the 
helper  engine  came  back  at  the  rate  of 
four  or  Ave  miles  an  hour.  The  helper  en- 
gine was  in  charge  of  the  Areman,  he  hav- 
ing been  placed  in  charge  of  It  by  the  en- 
gineer, who  was  temporarily  absent.  The 
plaintiff  testified  that  It  was  too  dark  for 
lilm  to  see  who  was  inchatx^of  theenglne. 
It  Is  claimed  by  plaintiff  that  the  fireman. 
Fay,  who  was  in  charge  of  the  helper  en- 
gine, was  not  competent  to  act  as  engi- 
neer, and  that  It  was  his  negligent  and  un- 
skillful management  of  the  engine  that 
caused  the  accident,  and  that  his  incom- 
petency to  act  as  engineer  was  known  to 
the  regular  engineer,  who  placed  him  in 
charge,  or  could  have  been  known  If  prop- 
er inquiry  and  examination  had  been 
made  with  respect  to  his  competency,  and 
that  it  was  negligence  in  the  defendant 
company  to  jtermit  him  to  be  placed  In 
charge  of  the  engine.  On  behalf  of  the  dn- 
feudant  It  is  claimed  that  Fay.  although 
only  a  fireman,  was  competent  to  manage 
the  engine,  that  due  care  was  observed  tn 
employing  him  as  fireman,  and  that,  be- 
ing in  fact  a  competent  engineer,  it  was 
not  negligence  to  intrust  the  engine  to 
him  for  the  particular  duty  then  in  hand ; 
and  also  that  he  was  a  fei low- servant 
with  plaintiff,  and  that,  therefore,  plain- 
tiff cannot  recover,  even  If  the  negligence 
of  Fay  caused  the  injury  complained  of.  It 
la  further  contended  that  the  plaintiff  was 
sailty  ol  negligence  oontrtb  u  ting  directly- 


to  the  injury  complained  of,  and  for  that 
reason  cannot  recover. 

At  the  close  of  the  evidence  on  behalf  of 
the  plaintiff,  the  defendant  moved  for  a 
nonsuit,  un  the  ground  tnat  no  negligence 
OD  the  part  ot  the  defendant  had  been 
shown;  that.  If  any  negligence  had  been 
shown  which  tended  to  produce  the  injury 
complained  of,  aside  from  the  ci>ntrlba- 
tory  negligence  of  plaintiff.  It  was  the  neg- 
ligence of  a  fellow-servant;  and  that 
plaintiff  was  guilty  of  negligence  which 
coutiibnted  directly  to  the  injury  com- 
plained of.  The  motion  was  overruled  by 
the  court,  and  this  ruling  Is  claimed  as  er- 
ror. Whether  the  motion  should  have 
been  sustained  or  not  Is  now  immaterial, 
as  the  defendant  waived  any  error  there 
may  have  been  in  the  ruling  of  theconrt, 
by  failing  to  stand  on  its  motion,  and  In 
offering  evidence  In  Its  behalf  after  the  rul- 
ing of  the  court  had  t>een  made.  Insure 
ance  Co.  v.  Crandall,  120  17.  S.  627,  7  Sup. 
Ct.  Bep.  685;  Railroad  Co.  v.  Mares,  1£) 
U.  S.  710,  8  Sup.  Ct.  Rep.  321 ;  Insurance 
Co.  V.  Smith,  124  U.  S.  405,  8  Sup.  Ct.  Rep. 
r>34. 

At  the  close  of  the  evidence  the  defendant 
requested  the  court  to  instruct  the  Jury 
that  the  evidence  did  not  warrant  a  ver- 
dict for  the  plaintiff,  and  that  tbey  should 
vnturn  a  verdict  for  the  defendant,  which 
the  court  refused  to  do,  and  this  refusal  ot 
tlie  court  is  one  of  the  errors  complained 
of.  We  have  examined  the  evidence,  and 
think  there  was  no  error  in  the  court  sub- 
mitting the  question  of  negligence  to  the 
Jury. 

The  defendant  requested  the  conrt  to 
give  the  following  Instruction  to  the  Jury: 
"Thelnryare  Instructed  that  if  they  find 
from  the  evidence  that  Fireman  Fay 
caused  the  accident  by  too  rapidly  or  oth- 
erwise backing  tlie  front  engine  onto  the 
rear  engine,  yet  if  from  the  evidence  they 
flad  that  Fireman  Fay  was  a  comiietent 
Hreman,  and  qualified  to  perform  the  da- 
ties  Incident  to  or  nsual  to  his  position, 
and  that  among  those  duties  was  that  of 
handling  the  engine  during  the  temporary 
absence  of  the  engineer,  then  the  Jury  are 
Instructed  to  find  for  the  defendant." 

In  view  of  the  instructions  which  were 
given  tiie  Jury  by  tlie  conrt,  we  think  there 
was  no  error  in  refusing  this  one.  The 
Jury  were  Instructed  that,  **  to  entitle  the 
plaintiff  to  recover,  by  reason  of  the  Dili- 
gence or  incompetence  ot  Iilreman  Fay, 
they  must  find  thatnot  only  was  he  negli- 
gent or  incompetent,  but  that  tact  must 
have  been  known  to  the  defendant,  or 
should  have  been  known  to  it,  by  the  nee 
of  reasonable  or  proper  care:  and  that 
they  should  notfindthatthe  fireman.  Fay, 
was  negligent  or  incompetent  from  the 
circumstances  and  facts  occurring  at  the 
time  and  occasion  of  this  accident,  but 
should  take  into  consideration  his  prior 
record  and  conduct,  as  well  as  nis  subse- 
quent career,  and  theburden  of  proof  is  on 
the  plaintiff."  Again,  the  court  instrncted 
the  Jury  that  **  the  Jury  must  find  from  the 
evidMice,  not  only  that  Fireman  Fay  was 
incompetent  or  negligent  before  they  can 
find  a  verdict  for  plaintiff,  but  they  must 
also  find  from  the  evidence  that  the  de- 
fendant was  neBllgent,  and  failed  to  use 
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rearonable  aod  proper  care  in  tala  employ- 
ment, or  In  hlB  retention,  and  the  barden 
of  proof  l8  on  the  plaintiff."  We  think 
thene  and  other  similar  Instructluns  given 
by  the  court  presented  the  quei<tlon  as  to 
the  liability  of  the  defendantfor  the  alie^it 
neglfgeat  acta  of  Fireman  Fay,  while  act- 
ing In  the  eapadty  of  engineer,  ae  fairly 
and  f  ally  as  tnedefendant  was  entitled  to. 

The  Jary  returned  special  findings  with 
tbelr  seneral  verdict,  In  which  they  found 
every  material  fact  in  favor  of  the  plain- 
tiff, and  ft  fa  Insisted  that  neither  the  ape- 
cfal  flndlDga  nor  the  general  verdict  are 
Aupported  by  the  evidence.  Bat  we  need 
not  dlacDOB  these  queetlona,  as  the  case 
maat  be  mversed  on  another  ground. 

We  think  the  damages  awarded  by  tbe 
Jury  grossly  excessive,  and,  even  as  re- 
duced by  tbe  court,  the  atnoant  of  plain- 
tiff's recovery  Is  greatly  in  excesa  of  what 
be  is  JuRtly  entitled  to.  The  plaintiff  tes- 
tified that  be  was  23  years  old  when  be 
was  Injured;  that  be  waa  confined  to  the 
boose  aboat  two  and  a  half  or  three 
weeka,  moat  of  the  time  in  bed,  on  a&- 
connt  of  hia  Injuries,  and  that  It  waa 
about  a  month  before  be  could  go  out 
on  tbe  street,  and  that  after  getting  out 
on  the  street  tbe  cold  bothered  his  arm 
anme;  that  he  aoflered  pain  longer  with 
bis  leg  than  with  his  arm;  that  it 
waa  ahont  three  weeka  before  bla  leg 
healed  up.  He  further  teatiOed  that  he 
bud  been  employed  aa  a  brakeraan  about 
two  aud  a  half  months;  Ibat  before  he  be- 

gan  work  as  a  brakeman  he  worked  at 
ome  for  his  fatbOT  on  a  farm;  that  he 
was  in  good  health  before  be  was  Injured, 
and  earned  bis  living  by  physical  labor, 
and  was  not  educated  for  any  profeaslon. 
He  also  testified  that  since  he  recovered 
from  bla  in]ariea  blahealth  had  been  good, 
and  that  he  is  now  a  strong,  healthy 
man ;  that  he  works  for  his  father  on  the 
farm,  but  that  about  all  he  does  is  to  do 
chores  and  work  In  the  garden.  He  also 
testified  that  at  the  time  he  received  the 
injuries  complained  of  he  waa  receiving 
from  the  railroad  f70  per  month,  and 
something  additional  for  extra  time,  mak- 
ing his  wages  at  that  time  amount  to  $75 
or  $80  per  month.  A  railway  company 
is  entitled  to  have  its  rights  and  liabili- 
ties determined  by  the  same  roles  of  law 
and  Justice  that  apply  In  suits  between 
individuals.  For  an  injury  similar  to  the 
one  complained  of  In  thla  case,  if  inflicted 
by  an  IndlvYduahnojury  would  find  such  a 
verdict  as  was  returned  in  this  case.  It  Is 
not  claimed  that  tbe  injnry  was  wanton 
or  wlllfol.  aud  there  waa  therefore  no 
room  for  vindictive  damages.  The  injury 
to  the  plaintiff  was  merely  an  accident, re- 
sulting. It  la  true,  aa  found  by  tbe  Jury, 
from  the  carelessneas  of  the  defendant 
company,  but  still  an  accldeut.  In  tbe 
aenae  that  It  waa  not  intentional.  While 
the  Injury  to  plaintiff  l8eevere,it  only  par- 
tially disables  blm,  and  there  are  many 
oecnpations  In  which  he  will  be  able  to 
earn  nearly,  If  not  quite,  aa  much  as  he 
nanally  earned  before  the  accident.  By 
the  verdict  as  rendered,  the  plaintiff  was 
given  at  unce  a  nice  little  fortune,  more 
than  the  majority  of  men  earn  in  a  life- 
time, aud  vastly  more  than  the  great  ma< 


Jority  of  men  aecumalate  by  a  lits  of  toll 

and  privation.  The  annual  income  be 
ivould  derive  from  tbe  amount  of  the  ver- 
dict, at  the  ordinary  rate  of  interest, 
would  be  about  one-fourth  more  than  he 
was  getting  when  he  waa  injured,  and  the 
interest  on  the  Judgment,  aa  finally  modi- 
fled,  would  ftxceed  the  hlgbeut  wages  the 
lestifled  to  ever  having  earned  btfore  the 
accident.  There  can  be  no  reasonable 
doubt  that  tbe  hpavy  damages  awarded 
by  tbe  Jury  In  this  case  were  given  under 
the  influence  of  passion  or  prejudice,  nod, 
it  passion  or  prejudice  swayed  tbe  minds 
of  the  Jury  in  awarding  damages,  the 
same  or  other  improper  Influences  may 
have  operated  upon  their  minds  In  deter- 
mining the  questions  of  fact  necessary  to 
fix  tbe  liability  of  the  defendant.  Poubt- 
lesa  tbe  12  men  who  composed  the  jury 
were,  individually,  honest  men.  but  we 
are  forced  to  tbe  conclusian  that  tbey  did 
not  properly  appreciate  thcdr  duties  and 
responswUtlea  as  jurors  in  this  case.  The 
popular  pr^udlce  against  railway  corpo- 
atlons  may  not  be  wholly  undeserved, 
but  it  should  not  be  permitted  to  find  ex- 
preeaton  In  unjust  verdicts.  When  tbe 
prejudice  against  these  corporations  be- 
comes so  strong  as  to  taint  the  admlnlR- 
trationofJustlce.it  becomes  the  duty  of 
the  courts  to  Interfere.  However  reluc- 
tant to  disturb  the  verdict  of  a  Jury  for 
such  a  cause,  we  think  the  verdict  In  this 
case  so  excessive  that  It  ought  not  to 
stand.  While  wp  consider  it  our  duty  to 
hold  railway  companies  to  a  strict  ac- 
countability for  damages  caused  by  their 
negligent  oi  wrongful  acta,  yet  we  also 
feel  It  our  duty  to  not  permit  a  (clarfng  In- 
justice to  lie  done  tbem  to  satiate  tbe  de- 
mands of  popular  prejudtee.  The  Judg- 
ment must  be  reverHed,  and  the  cause  re- 
manded. 

Zane,  C.  J.,  and  Blaoebpbn  and  Minbb. 
JJ.,  concur. 

Therunpon,  after  tbe  rending  of  the  opin- 
ion of  the  court,  tbe  respondent,  by  his 
counsel,  offered  in  open  court  to  remit  of 
tbe  judgment  herein  all  except  |4,000.  and, 
the  same  be<ng8o  remitted,  itwas  ordered 
thst  the  Judgment  herein  be,  and  the 
aams  Is  hereby,  sffirmed  for  $4,000,  and 
costs. 


<7  Utah.  2B6) 

Weaver  v.  Weaver  et  al. 
(SupreiM  Court  of  XJidh.  April  18, 1891.) 
JtmoMinr  roa  ▲liuost-— Bxboutios  aoainst  Die- 

CBA8BD  HOSBAHD*S  ESTATS— O-ARXISaMEMT. 

1.  Comp.  Lsns  Utah  18SS,  H  8424,  4186,  pro- 
vide that  when  a  JudgmeDt  has  been  rendered 
against  a  decedent  inois  life-tinie  no  execution 
shall  issue  after  his  death,  except  only  where 
the  judgment  Is  for  the  recoveiy  of  real  or  po*- 
Boual  |n>operty,  or  the  enforcement  of  a  lieu 
thereon.  Held,  that  a  money  judgment  rendered 
as  alimony  to  the  i^idovr  of  deoedent  during  hi« 
life-time  was  not  within  the  above  exception. 

8.  Under  auoh  circumstances,  where  plain- 
tilT'a  rl^rht  to  enforce  her  judgment  by  execution 
has  been  extinguished  by  the  death  of  the  judg- 
ment debtor,  sheoannot  nave  such  process  against 
a  garnishee. 

Appeal  from  dlstrtctcourt,  third  district; 
Zahjc,  Justice. 
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JlcBiide,  lor  appellee. 

Andekson,  J.  On  the  6th  day  of  Febru- 
ary, IKiS,  the  plaintiff  obtained  a  decree  of 
-divorce  against  the  defendant  David  Wea- 
ker In  the  third  district  court.  A  t  the  time 
<of  the  commencement  of  the  at^tlon,  t^e 
tjonrt  Issued  an  injunction  restraining  the 
defendant  from  disposing  of  his  property 
pending  the  suit.  At  the  final  hearing  of 
the  case  the  court  found  that  the  defend- 
ant had  been  personally  eerred  with  the 
writ  of  Injunction,  the  stimmons,  and  a 
copy  of  the  complaint  In  the  case,  on  the 
29th  day  of  May,  1882;  and  that  on  or 
about  the  30th  day  of  September,  1882,  In 
violation  of  the  Injunction  of  the  court, 
he  sold  and  disposed  of  his  property,  and 
secretly  left  the  jurisdiction  of  the  court, 
taking  with  blm  the  proceeds  of  the  sale 
of  his  property,  and  without  having  com- 
plied with  the  order  of  the  court,  made  at 
the  commencement  of  the  action,  for  the 
support;  of  the  plaintiff  and  her  children 
pending  the  action,  and  for  plaintiff's  at- 
torney fees.  The  court,  by  its  Judgment 
and  decree,  gax'e  to  the  plaintiff  the  custo- 
dy and  contrQl  of  her  four  minor  children, 
and  alBOgave  herall  thereal  estate  owned 
by  the  defendant  on  the  29th  day  of  May, 
1882.  The  court  alRO  adjudged  that  the 
defendant  pay  to  the  plaintiff  $7,500,  with 
Interest  thereon  at  the  rate  of  10  per  cent, 
per  annum  until  paid,  and  $7,600  to  her  as 
trustee  for  the  support  and  education  of 
her  minor  children,  and  that  he  pay  the 
counsel  fees  and  costs  of  the  case.  On  the 
I7th  day  of  December,  1888,  J.  R.  McBrtde, 
attorney  of  record  for  the  plaintiff,  filed  a 
motion  in  the  third  district  court  that  ex- 
ecution issue  to  enforce  the  decree,  and  In 
support  of  the  motion  filed  his  own  affida- 
vit, setting  forth  the  above  facts  down  to 
the  rendering  of  the  Judgment ;  and,  also, 
the  furtherfacta  that  the  defendant  left  the 
territory  of  Utah  In  September,  1882,  and 
has  ever  since  remained  beyond  the  reach 
of  the  proref«s  of  this  court;  and  that  In 
18S4  he  went  to  Ensland,  and  remained 
there  until  August,  1888,  when  he  went  to 
Erunston,  Wyo..  where  he  died  intestate 
In  October  of  that  year:  that  no  part  of 
the  judgment  orcosts  had  been  paid ;  that 
W.  L.  Pickard,  of  Salt  Lake  City,  had 
bought  a  part  of  the  defendant's  proper- 
ty; and  was  Indebted  to  him  therefor  In 
the  sum  of  $10,500  and  Interest  thereon  at 
10  per  cent,  per  annum  since  August  4, 
1884;  that  an  administrator  of  the  estate 
of  said  defendant  had  been  appointed  In 
Wyoming,  who  had  demanded  of  aaid 
Pickard  Che  amount  he  wasowlng  defend- 
ant. The  court  granted  the  motion  of 
plaintiff,  and  ordered  an  execution  to  Is- 
sue, and  under  it  Pickard  was  summoned 
as  a  garnishee.  He  appeared  In  person 
and  by  attorney,  and  was  sworn  and  ex- 
amined as  Co  his  Indebtedness  to  defend- 
ant. The  court  found  that  Pickard, by  bis 
own  admission,  had  received  from  the  de- 
fendant the  sum  of  $10,000  on  the  4th  day 
of  August,  1884,  for  which  he  had  given  his 
note,  due  in  one  year,  with  interest  at  7 
per  cent,  per  annum,  no  part  of  which  had 
been  paid,  and  that  the  note  was  non- 
negotiable  in  form ;  that  the  note  was  In 


the  possession  of  the  administrator.— one 
Hilton,— In  Wyoming;  and  that  Pickard 
admitted  an  Indebtedness  to  the  defend- 
ant in  the  sum  of  $10,000  and  Interest  for 
one  year  at  7  per  cent.,  and  denied  any 
other  ur  greater  indebtedness;  whereup- 
on tbe  court  ordered  Pickard  to  pay  the 
marshal  on  the  execution  the  sura  of  $10.- 
700.  Pickard  paid  to  the  marshal  $3,000 
on  the  execution.  March  8,  1889,  since 
which  tlmn  no  more  has  been  paid.  In 
1889 J.  B.  McBride  was  appointed  adnilnls- 
tratorof  theestatpotsald  David  Weaver  In 
Salt  Lake  connty,  Utah,  and,  having  ob- 
tained possession  of  the  Pickard  -iote. 
brought  suit  thereon  on  the  SOtfa  day  of 
November,  1889,  for  the  full  amount  of  the 
note,  less  the  $3,000  which  had  been  paid. 
Pickard  defended  by  pleading  the  statute 
of  limitations,  and  lodgment  was  ren- 
dered in  his  favor  April  12. 1890,  and  from 
which  no  appeal  was  taken.  April  80,1^. 
plaintiff  applied  to  the  third  district  court 
by  motion  lor  an  order  for  the  Issuance  of 
an  execution  to  enforce  the  order  of  March 
2,1889,  to  collect  tbe  balance  ordered  to  t>e 
paid.  Pickard  was  cited  to  appear  and 
show  cause  whytbe  motion  should  not  be 
granted.  He  appeared,  and  opposed  tbe 
granting  ol  tbe  motion,  and  an  order  was 
made  by  the  district  court  that  an  exeen- 
tlon  issue  for  the  balance  of  principal  and 
Interest  unpaid,  amounting  fco$8,8fi9.10,  to 
the  granting  of  which  order  Pickard  ex- 
cepted, and  brings  this  appeal. 

The  statutes  of  this  territory  provide 
that"  the  party  in  whose  favor  a  judgment 
is  given  may, at  anytime  within  five  years 
after  the  entry  thereof,  have  a  writ  of  ex- 
ecution issued  for  Its  enforcement."  3 
<'omp.  Laws  1888,  %  8419.  At  the  time  the 
execution  was  Issued  on  this  judgment  un- 
der which  Pickard  was  garnished,  more 
than  six  years  had  elapsed  since  tbe  Judg- 
ment was  rendered,  whether.  In  a  case 
where,  pending  an  action,  an  Injunction 
has  been  issued  and  served  on  the  defend- 
ant, restraining  him  from  disposing  of  his 
property,  and  he  sells  all  his  property 
notwithstanding  snch  Injunction,  and 
leaves  the  territory,  and  remains  away 
permanently,  an  execution  may  Issue  aft. 
er  five  years  from  the  rendition  of  jndg* 
ment,  we  do  not  deem  It  necessary  to  de- 
termine In  this  case,  in  view  of  the  other 
facts  disclosed  by  the  record.  It  may  be 
proper  to  observe,  however,  that  the 
statute  makes  no  exception  in  such  acase; 
the  only  exception  provided  by  the  stat- 
ute being  that  **in  all  cases  other  than  for 
the  recovery  of  money  the  Judgment  may 
be  enforced  or  carried  Into  execution  after 
the  lapae  of  five  years,  by  tbe  leave  ot  the 
court."  Id.  §  342R.  It  Is  provided  by 
statute  that,  "when  any  judgment  has 
been  rendered  for  or  aiealnst  the  testator 
or  Intestate  in  bis  life-time,  no  execntlon 
shall  issue  after  Ills  death,  except  as  pro* 
vlded  in  tbe  Code  of  Qvll  Procedure  rela- 
tive to  execntlons.  Judgment  against 
the  decedent  for  the  recovery  of  money 
must  bA  presented  to  the  executor  or  ad- 
ministrator, like  any  other  claim."  Id.  § 
4185.  The  Codeut  Civil  Procedure.relative 
to  executions,  provides  that,  "notwith- 
standing the  death  or  a  party  after  Judg- 
ment, execution  thereon  may  be  issued,  or 
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It  may  be  enforced  as  tollowe:  (1)  In  the 
ease  of  the  death  of  tbe  Jadf^mentcreditor, 
upon  the  application  of  his  exeeator  or 
admlniatrator,  an  encceeeor  In  Intereet. 
(2)  In  case  of  the  death  ot  the  Judgment 
debtor.  If  the  Jadgment  be  for  the  recov- 
ery ot  real  or  personal  property,  or  tbe  en- 
forcement Ota  Hen  thereon.^  Id.  §  3424. 
The  Jndgment  aonght  tu  be  enforced  In 
this  case  was  a  money  Judgment,  and 
was  not  a  Judgment  tor  the  recovery  of 
real  or  personal  property,  or  the  enforce- 
ment of  a  lien ;  and  under  the  Be<:tlonB  of 
the  statute  above  quoted  no  execution 
coald  inBoe  thereon  after  the  death  of  the 
Indgment  d^ndant.  It  follows,  there- 
fore, that  the  order  of  the  court  of  March 
9,  that  execution  Issue  on  thejudg- 
ment,  was  void ;  and  likewise  the  order  ot 
May  7.  1890,  which  was  based  on  It,  and 
from  which  this  appeal  was  taken;  and 
Buoh  Is  tbe  general  rnle.  1  Freem.  Ex'ns 
(2d  Ed.)  S35.  The  plaintiff  can  have  no 
greater  right  to  enforce  her  Jndgment 
against  tbe  garnishee  than  she  has 
against  the  Jndgment  defendant,  and, 
when  her  right  to  have  execntlon  issue 
wati  terminated  by  Che  death  of  the  de- 
fendant, no  proceedings  in  garnishment 
could  be  begun  or  carried  on.  Drake.  In 
bis  worit  on  Attachments,  says:  "The 
plaintiff's  right  to  hold  a  garnishee  exists 
only  so  long  as.  In  the  suit  in  which  tlie 
garnishment  takes  place,  he  has  a  right  to 
enforce  his  claim  against  the  defendant. 
When  his  remedy  against  the  latter  is  at 
an  end.  bo  Is  his  recourse  against  the  gar- 
nlBhee.  That  the  latter  may  show  that 
the  plalntltTs  right  against  htm  has  been 
thns  terminated  cannot  be  doubted." 
Drake.  Attaclim.  {:!d  Ed.)  §  459.  Tbe 
court,  therefore,  erred  In  ordering  that 
execntlon  Issue  against  the  garniabee, 
and  Its  action  Is  reversed. 

MmsB  and  Buckbubn,  JJ.,  concur. 

(U  Colo.  ITS)   

WnALEif  T.  McMahon,  (Appel  0t  ah,  In- 

tervenors.) 
{Supreme  Court  of  Colorado.  April  is,  1S81.) 
OunsHHUT— briKVBxnoK— Avrau. 

1.  Under  Gen.  8t  Colo.  1W8,  t  SOU,  jirovld- 
iDg  thai  third  penoQB  mast  assert  their  rights  to 
property  seized  under  attachment  issued  by  a 
justice  of  tbe  peace  before  tbe  trial  of  the  main 
action,  s  olaimant  of  a  fund  garnished  under  an 
attachment  cannot  intervene  after  the  trial  of  the 
main  action  and  Judgment  for  plaintiff. 

3.  An  appeal  by  the  intervenor  from  the  ac- 
der  of  the  Justioe  Aamisslng  the  petition  of  in- 
tervention, because  filed  aft«r  trial  In  the  main 
action,  should  be  dismissed,  as  the  intnrvcnors 
have  no  standing  In  court. 

8.  Where  the  Intwvenor  claims  the  garnished 
fond  by  assignment  from  the  debtor,  and  It  ap- 
pears tho  assignment  that  Itwas  not  absolute, 
hot  only  as  security  for  what  indebtednffls  the 
asslgntn:  might  tncor  to  the  assignee.  Judgment 
should  be  given  for  the  Intervenor  hmt  only  so 
much  of  the  fnnd  as  Is  necessary  to  aat^Qr  his 
debt,  and  ttx  plalntifl  for  the  balance. 

Commlsstonera*  declBlon.  Appeal  from 
Fremont  connty  court. 
JoBepb  B.  MnaplB,  tor  appellant. 

BissKLL.  C.  In  1S87.  Whalen  brought 
this  snlt  against  tbe  defendant,  McMahon, 
to  recover  a  Bom  of  money  which  he  al- 


McMahon  owned  him.  A  writ  ot  a^ 
tachment  was  issued  by  the  Justice  before 
whom  the  suit  was  brought,  and  served 
upon  the  Denver  &  Bio  Grande  Railroad 
Company  aa  gamlsfaee,  which  made  an- 
Bwer,  acknoivledging  an  inedebtedness  to 
the  defendant  of  fll3.84.  The  case  was 
snbsequently  tried,and  a  Judgment  for  the 
pl^ntltr  followed.  The  company  did  not 
turnover  the  money  either  to  the  officer 
serving  the  writ  or  to  the  Justice  when 
they  filed  their  answer.  On  the  13th  of 
September,  and  10  days  after  the  rendition 
of  Jndgment  against  defendant.  Appel  ft 
Pope,  who  claimed  to  be  the  owners,  by 
assignment,  of  the  debt  which  was  due 
from  the  railroad  company  to  McMahon, 
Boagbt  to  assert  their  claim  to  the  money 
by  means  ot  a  petition  ot  intervention 
which  they  attempted  to  file  with  the  Jus- 
tice. Tbe  right  to  file  the  petition  was 
dlspnted,  ana  tbejustlee  refused  to  enter* 
tain  It.  At  this  stage  ot  the  proceedings, 
a  notice  under  the  statute  having  been  Is- 
sued to  the  rallrcmd  company  to  show 
cause  why  final  judgment  should  not  be 
entered  against  them.  Judgment  against 
the  company  was  rendered  in  favor  of  the 
plaintiff  tor  9!^5.10,  with  the  costs,  making 
a  total  Judgment  of  989.20.  Appel  &  Pope, 
who  sought  to  intervene  and  claim  tbe 
money,  attempted  to  take  an  apiwal  from 
the  refusal  ol  the  Justice  to  entertain  their 
petition,  an  appeal  was  allowed,  and  the 
cause  went  to  the  county  court,  where  a 
motion  was  made  by  Whalen  to  dismiss 
the  appeal,  which  was  denied.  The  court 
took  jDrisdlctloii  of  the  ease,  heard  it  np- 
on  the  merits  aa  to  tbelntervenors,  and 
finally  entered  Judgment  tor  them  for  all 
the  money  due  trom  the  company  to  Me- 
Mahon.  Itlsapparentfromthls  statement 
that  the  Jndgment  of  the  county  court 
cannot  be  maintained.  Whatever  right 
third  parties  may  have  to  property  which 
bas  been  selxed  under  a  writ  ot  attach- 
ment Issued  by  a  Justice  of  the  peace  must 
be  asserted  before  the  trial  uf  Ihemaln 
action.  Gen.  St.  1883.  5  2011.  This  section 
plainly  and  distinctly  limits  the  exercise  ol 
that  right  to  a  time  antecedent  to  the 
trial  of  the  action.  It  la  thus  evident  that 
the  Justice  was  right  in  refusing  to  enter- 
tain the  petition  of  Intervention.  It  1b 
equally  clear  tbat  the  motion  to  dlamtes 
the  appeal  should  havebeen  granted.  Tbe 
Intervenors,  Appel  &  Pope,  were  without 
standing  In  court.  They  had  never  be- 
come parties  to  the  suit,  and  were  with* 
out  right,  either  ot  contest  or  appeal.  Id. 
S9  198H-2011;  Downing  Florer.  4  Colo. 
209.  Since  tbe  case  must  be  reversed,  and 
further  litigation  over  the  fnnd  Is  Ukety  to 
ensue,  the  error  which  It  Is  apparent  the 
court  committed  In  disposing  ot  the  merits 
of  the  suit  will  be  consldored.  The  answer 
which  the  railroad  company  filed  In  tbe 
Justice's  court.  In  response  to  tbegarnishee 
process,  set  up  an  assignment  from  Mc- 
Mahon to  App>el  &  Poi)e,  of  which  they 
had  notice.  Of  course.  It  was  their  duty, 
ns  well  aa  their  privilege,  to  set  up  this  as- 
signment, and  protect  themselves  from 
any  liahliity  which  they  otherwise  might 
incur  if  they  simply  answered  an  Indebt- 
edness to  McMahon,  and  Judgment  should 
be  rendered  against  them.  Tbe  court, 
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however  took  an  erroneoiu  view  of  the 
rights  growing  oat  of  tbe  asalgrnment,  as 
between  the  railroad  company,  the  aa- 
slgnees,  Appel  &  Pope,  and  the  attaching 
creditor.  The  testimony  which  waa  In- 
troduced on  the  trial  made  It  plain  that 
the  assignment,  which  was  executed  by 
McMahon  to  bis  grocers,  Appel  &  Pope, 
was  an  asBignment  as  uecurity  fur  what- 
ever  debt  might  be  contracted  between 
the  assignor  and  the  assignee,  upun  the 
eale  of  guuds  during  tbe  month  for  which 
the  wages  were  assigned.  Tn  other  words, 
the  assignment  was  not  an  absulate  as- 
signment, for  a  valuable  consideration,  of 
the  whole  anm ;  but  was  a  transfer  to  the 
grocers  of  so  much  of  his  money  as  might 
be  necessary  to  liquidate  any  claim  which 
they  might  have  against  him  torfci.'uds 
dellverKd  before  the  end  of  the  month. 
The  evidence  before  the  court  substantial- 
ly was  that  tbe  indebtedness  to  be  pro- 
tected by  the  assignment  amounted  to 
leas  than  f  while  the  amoant  due  by  the 
railroad  company  was  upwards  of  fll3, 
the  excess  being  enough  to  satisfy  the  at- 
taching creditor's  debt.  Under  tbese  cir- 
cumstances, white  the  railroad  company 
would  have  tbe  right  lo  the  gamlshmeut 
proceedings  to  protect  themselTes  Irora 
the  effect  of  the  asslgnmen  t,  it  waa  equally 
the  right  of  the  attaching  creditor  to 
show  the  nature,  character,  and  extent  of 
the  transfer,  in  order  that  he  might  have 
judgment  against  the  garnishee  for  what- 
ever excess  there  might  be  over  Appel  & 
Pope's  claim.  According  to  the  testi- 
mony, what  was  due  from  tbe  railroad 
company  was  enough  tu  cover  both  debts. 
Under  these  clrcumHtances.had  the  appeal 
been  properly  token,  the  Judgment  of  the 
county  court  was  wrong;  for  It  should 
only  have  gone  to  tbe  extent  of  hohling 
that  Appel  &  Pope,  by  virtue  of  their  as- 
signment, had  tbe  right  to  take  enough 
of  the  daini  against  the  railroad  cumpuiiy 
to  satlHfy  the  debt  which  might  be  due  to 
them  from  McMahon.  The  ludgment 
should  be  reversed  and  remanded,  with 
directions  to  the  county  court  to  dismiss 
the  appeal. 

Rerd  and  RiCHMO.ND,  CU..  concur. 

Prh  CrKiAM.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections that  the  county  court  dismiss  the 
appeal. 


JoHXBON  V.  Jokes. 
(Supreme  Court  of  Colorado.  April  10, 1891.) 

JCBISmcTION— IJTBTRrcTIOXa  —  FBEPEItKtVa  Cbed- 

iTOKfl— Evidence— Retirw  os  Appeal. 

1.  RepleriD  ai;aiiist  a  shorillfor  the  wrongful 
seizure  of  plaintiff's  goods  under  an  attachment 
against  anothor  ran  bo  brou^tht  In  any  conrt  of 
competent  Jurisdiction,  and  need  not  bo  brought 
in  the  cojirt  out  of  which  tho  writ  at  attachmen* 
la  aued. 

2.  It  is  not  error  to  refusean  instruction  con- 
taining a  correct  abstract  proposition  of  law,  but 
having  no  application  to  the  issues 

3.  It  is  proper  to  refuso  to  instruct  the  Jury 
that,  f^om  the  fact  of  tbe  inUmacy  of  an  insolv- 
ant  debtor  and  his  preferred  creditor,  they  may 
infer  that  tho  creditor  knew  of  the  debtor's  coa- 
dition. 


4  On  appeal  the  court  will  not  Interfere  with 
the  verdict  of  the  Jury,  unless  It  appears  that 
they  were  actuated  by  passion  or  prejudice. 

Commissioners*  decision.  Error  to  dis- 
trict  court,  .leffersun  county. 

Itullock,  Hardenhrook  &  Dixon  and  A/. 
B.  Carpfitter,  for  plalntlH  in  error.  H.  -V. 
Hales  and  I.  B.  Hovrtt,tOT  defendant  In 
error. 

BissKLL.  C.  This  waa  an  action  of  re- 
plevin commenced  in  August,  1883,  by 
"ames  Jones  against  the  defendant,  John- 
son, wiio  was  the  sheriff  of  Jefferson  coun- 
ty, to  recover  a  qaanttty  of  st<jcli  and 
chattels  which  he  had  seized  under  a  writ 
of  attachment.  The  attachment  writ 
was  issued  In  a  suit  previously  brought 
by  one  E.  W.  Tweedy  against  L.  W.Jones 
in  the  district  court  of  Arapahoe  county. 
Tbe  plaintiff  alleged  title,  and  a  wrouKful 
taking  by  tbe  sheriff.  Tl<e  sheriff  justified, 
and  set  up  the  pendency  oi  the  attachment 
suit,  and  his  levy  thereunder.  The  proper- 
ty remained  In  the  possession  of  the  plain- 
tiff up  to  the  time  of  the  trial.  Tbe  case 
was  tried  to  a  Jury,  and  they  found  that 
the  plaintiff,  James  Jones,  was  tbe  owner 
of  the  proi»erty  which  had  been  st-lsed, 
that  he  was  entitled  to  Its  possertslon, 
and  had  been  damaged  in  the  sum  of  fl. 
Upon  this  verdict  tbe  proper  Judgment 
was  entered  by  the  court,  and  tbe  defend- 
ant Johnson  sued  out  this  writ  of  error. 
Only  three  errors  are  relied  uiton. 

The  first  contention  of  plaintiff  In  error 
is  that  the  district  court  of  Jefferson  coun- 
ty waa  without  Jurisdiction  to  entertain 
the  suit.  The  whole  argument  is  based 
upon  the  hypothesis  that,  as  the  suit  in 
which  the  writ  of  attachment  was  Is- 
sued had  been  commenced  In  the  district 
court  of  Arapahoe  county,  no  action 
could  be  brought  In  any  other  cotirt 
of  concurrent  Juriadictlon  within  the  lim- 
its of  the  state,  which  would  in  any 
wise  affect  the  possession  of  the  prop- 
erty. The  argument  is  based  upon  the 
case  of  Parks  v.  Wilcox,  6  Colo.  488,  COO. 
where  the  principle  for  which  he  contends 
was  applied  to  a  case  of  seizure  of  proper- 
ty by  a  federal  marshal,  and  thesubse. 
quent  Institution  of  a  suit  against  that  ottl- 
cer  in  a  sta  tecourt  by  a  person  who  claimed 
title.  Neither  the  case  nor  the  principle 
has  any  application  whatsoever  to  the 
controversy  here.  Since  tbe  Judgment  In 
this  case  was  rendered,  this  question  baa 
been  put  at  rest  In  this  state,  and  the  prln- 
cIplE  contrulilug actions  of  thisdescrlptlon 
within  this  jurisdiction  has  been  declared 
and  Illustrated  by  an  able  and  exhaustive 
opinion,  containing  a  review  of  all  au- 
thorities. In  the  case  of  Wilde  v.  Rawles, 
13  Colo.  683,  22  Pac.  Bep.  m.  In  that  case 
the  court  decided  that,  wherever  the 
Koods  of  one  not  a  party  to  the  action 
were  seized  by  tbe  sheriff,  the  ow^ner  iiad 
in  undoubted  remedy  agalust  the  sheriff 
as  a  wrong-doer.  The  court  said  "that 
If  there  is  any  principle  of  law  which  may 
be  considered  as  entirely  settled  by  a  long 
aeries  of  uniform  decisions  In  tiie  courts, 
both  at  home  and  abroad,  at  eo»»»»non. 
law  and  under  the  code  practice,  it  la  that 
he  who,  whether  an  officer  of  the  law  or 
otherwise,  takes  the  property  ol  another 
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without  aathorlty,  is  a  wrong-doer,  and 
the  taking  la  wruoffful,"  Proceeding  up- 
un  tliie  hj'pothesiB,  the  court  cAtabllKlied 
the  (luctrine  that  the  action  for  tlie  wrong- 
ful tailing  might  be  brought  in  any  court 
of  competent  Jurledietiou.  It  therotore 
follonH  thatthe  contention  of  the  plaintiff 
in  error  that  the  court  wan  without  juria- 
dictton  cannot  be  maiutalned. 

Krn)r  \»  likewise  preilicuted  upon  the  re- 
fiiHal  of  the  court  to  give  three  specified 
InittrnctlonB.  As  tu  one  of  tlicui,  the  re- 
sponae  Ib  thatthe  aiibjecc-niatter  ol  the  la- 
Btrnetiun  waH  fully  covered  by  thehitftrue- 
tionu  which  the  court,  gave  In  thecaime. 
As  to  unuther,  it  might  be  Hald  that,  while 
the  instruction  embodied  a  correct  ab- 
stract proposition  of  law.  It  was  <if  no 
practical  a|>pltcatIon  to  the  Issues  being 
trieil  beforti  the  fury,  nor  would  It  have 
aided  them  in  reaching  a  correct  verdict  Id 
tbecase.  Tills  being  true.  It  was  not  error 
for  the  court  to  refuse  to  give  It.  While 
with  equal  propriety  It  might  have  been 
read,  the  refusal  manifestly  did  the  defend- 
ant no  harm.  The  third  and  lawt  luHtmc- 
tiun  which  the  plaintiff  iu  error  claims 
ought  to  have  been  given  by  the  cuarfc 
dora  not  accurately  express  the  lawwblch 
controls  this  class  of  nctiuus.  The  in- 
struction asked.  In  terms,  is:  "Although 
the  law  permits  an  Insolvent  debtor  to 
make  choice  of  whom  he  will  pay.  it  denies 
him  the  right  in  doing  It  to  contrive  that 
the  other  creditors  shall  never  he  paid,  ur 
to  use  the  debt  tu  delay,  hinder,  ur  em- 
barrass the  other  creditors  in  the  enforce- 
ment of  their  demands,  if  the  grantor  and 
the  grantee  be  Intimate;  from  this  fact  It 
may  be  inferred  that  the  grantee  knew 
the  former's  condition."  It  is  evident 
that  a  condition  is  attached  to  the  legal 
principle  which  is  htrre  sought  to  be  stat- 
ed, which  can  never  determine  its  applica- 
bility In  any  ease.  While  it  may  be  true 
tbnt  the  permission  which  the  law  gives 
tfi  an  insolvent  debtor  to  make  choice  of 
the  creillttir  who  shall  receive  his  money  is 
coupled  with  the  condition  ttiat  it  sliall 
not  be  exercised  for  certain  specifl^'d  reasons 
which  the  law  declares  to  be  fraudulent, 
the  right  Is  never  hamiiered  by  the  I'ela- 
tlona  which  may  exiat  between  the  debtor 
and  the  creditor;  tbeir  Intimacy  Is  no  lim- 
itation upon  the  ripht  wlilch  the  law 
gives.  It  may  he  true  that  the  jury  would 
have  a  right  to  take  into  conslderatlou 
the  relations  exlHtlng  between  the  parties 
in  reaching  a  conclusion  as  to  tue  knowl- 
edge possessed  by  the  creditor  of  the  debt- 
or's financial  straits,  but  that  knowledge 
Is  not  a  necessary  inference  to  be  drawn 
from  the  extent  or  character  of  their 
friendship.  It  was  a  proper  subject  for 
the  consideration  of  the  Jury,  but  to  have 
Instructed  tuem  to  draw  the  Inference 
would  have  been  error,  and  the  instruc- 
tion) therefore,  was  properly  refused. 

The  only  other  error  Insisted  upon  Is 
that  the  verdict  of  the  jury  was  not  sup- 
ported by  theevldence.  Thlserror assigned 
simply  calls  for  the  reiteration  of  the  rule 
which  has  long  been  established  in  the 
state,  and  always  repeated  wherever  the 
question  Is  raised,  viz..  that  the  court  will 
never  Interfere  with  tlje  verdict  of  a  Jury 
unless,  "  upon  the  whole  record,  It  appears 


that  the  Jury  acted  so  unreasonably  in 
weighing  testimony  as  to  suggeHta  strong 
presumption  thattheir minds  wereswayed 
by  passion  or  prejudice,  or  that  they 
were  governod  by  some  motive  other  than 
that  uf  awarding  impartial  justice  tn  the 
contending  parties."  Grten  r.  Taney.  7 
Colo.  27S,  :t  Pac.  Rep.  423;  Barker  v.  Haw- 
ley,  4  Uolo.  Lebanon  Min.  Co.  v.  Con- 
solidated Kepubllcaa  Mln.  Co.,  6  Colo.  372. 
Under  this  rule,  the  Judgment  In  this  cuse 
cannot  hedlsturbed.  There  wanubnadunt 
evidence  upon  which  the  Jury  could  find  the 
verdict  which  they  rendered,  and,  whatever 
may  be  the  opinion  of  the  court  us  to  the 
true  merits  of  this  cuHe,  it  mm.t  be  con- 
trolled by  the  verdict  of  thejury,  when  itis 
abundantly  supported  b.v competent  testl- 
mony.  Tbe  judgment  should  be  affirmed. 

Reev  and  Richmond.  VC.,  concur. 

Peu  ContAH.  For  tbe  reftsons  stated 
In  the  foregoing  opinion  the  Jndgmencla 
affirmed. 

  (45  Kan.  Ml) 

Barkbb  t.  Hovky  €t  al, 

{SvipretM  Court  of  Kanma.   Jan.  10,  1801.) 

Improvement  of  Hiohvatb  —  Opkvino  Cotjktt 
Road— Dedication— Sins  WALES  —  Ebtoppbi.  of 
Tax-Pateb. 

1,  Under  etiapter  914,  Iawb  IStff,— "An  act 
providing  lor  the  improvement  county  roads, " 
— the  county  board  have  no  power  to  order  the 
improvemont  of  a  strip  of  frround  laid  out  and 
ioteaded  as  a  street  Uirou^h  land  platted  into 
blocks  aad  lots,  ttiat  hod  never  btjcnused  or  trav- 
eled as  a  road,  and  that  never  had  been  regu- 
larly laid  out  as  a  road  In  accordance  with  the 
provisions  of  the  general  road  law. 

2.  The  tmsrd  ot  cnnntv  commissioners  have 
no  power  todeulare  by roaolation a  skripofKroond 
laid  out  and  Intended  for  a  street  or  road  Ibrougb 
land  platted  into  blocks  and  Iota  to  be  a  county 
road. 

8.  A  dedication  to  the  county  by  the  land- 
owners on  each  side  of  land  sufBcicnt  for  the  pur- 
poses of  a  road,  and  an  acceptance  thereof  by  the 
board  of  county  commissioners,  accompanied  by 
their  deotaration  that  the  land  dedicated  shall 
constitute  a  county  road,  is  in  disregard  of  the 
proceedings  pi-escrlbod  by  atatuie  conc«rDiuf{ 
roads  and  highways,  and  does  not  make  ttio  atrip 
of  land  dedicated  a  county  road,  or  a  rt.>gularly 
laid  out  road.  Oliphant  v.  Commissioners,  18 
Kan.  smi,  cited  and  followed. 

4.  Under  ctaaptw  iU,  Lsws  1887,— "An  act 
providing  for  the  improvement  of  ooonty  roads, " 
—the  oonnty  board  have  ao  power  to  order  a  reg- 
ulorly  laid  out  road  to  be  improved  to  a  greater 
width  than  that  established  by  the  proc(3<3<)  ings 
under  the  general  road  law.  by  which  the  roud 
in  question  was  laid  out  and  opened. 

5.  Under  chapter  814,  Laws  1(W7,— "An  act 
providing  for  the  improvement  of  county  roads, " 
—the  board  of  county  oommiasloDora  have  no 
power  to  order  or  contract  for  sidewalk  14  feet 
wide  on  each  side  to  be  built  along  a  regularly 
laid  out  county  road. 

6.  A  tax-payer  is  not  estopped  from  assert- 
ing a  Jurisdictional  defect  in  assessment  proceed- 
ings when  he  had  no  knowledge  of  the  defect  at 
the  time  the  proceedings  were  instituted,  n<K- 
until  after  the  work  bad  been  commenced,  nor 
until  aftor  the  improvement  had  been  completed. 

(SyLUiliua  by  Stmpaon^  C-) 

Commissioners*  decision.  Error  from 
district  court,  Wyandotte  county;  O.  L. 
Mii.LKK,  Judge. 

Hutclitnxs  4£  Kep linger,  tor  plaintiff  in 
error.    WloSeld  Freemajit  A.  L,  Berger, 
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maAScro^^AOlbHon.tor  defendanta  In  er- 
ror. 

SnipBoN,  C.  Tblslsan  action  brought 
under  section  268  of  the  Code  by  the  plain- 
tiff, Tboman  J.  Barker,  agaiDst  the  coun- 
ty commiaatoners,  clerk,  and  treasurer  of 
Wyandotte  county,  to  enjoin  the  collec- 
tion of  certain  taxes  and  special  assess- 
ments levied  upon  plaintllf's  land  by  pre- 
tended authority  of  chapter  214  of  the 
t^WB  of  1887,  being  an  act  entitled  "An 
«ct  prortdlng  for  the  Improvement  of 
■county  roads. "  The  factfl,  as  disclused  by 
-the  pleadings,  evidence,  and  findings,  are 
substantially  as  follows:  The  plaintiff. 
Thomas  J.  Barker,  is  the  owner  of  a  tract 
of  land  situated  In  the  suburbs  of  Kan- 
sas City,  but  beyond  the  limits  thereof. 
This  land  abuts  upon  Qnlndaro  boule- 
vard, a  street  that  runs  along  Its  north- 
ern .boundary.  Lying  west  of  plaintllf'B 
land.  In  the  order  mentioned  below,  and 
running  parallel  with  its  western  bound- 
ary, are  Seventh,  Eighth,  Ninth,  and 
Tenth  streets.  Lying  east  of  plalotlff's 
land  In  the  order  mentioned  below,  and 
running  parallel  with  Its  eastern  bound- 
ary, are  Sixth,  Hallock,  Fifth,  Thompson. 
Fourth,  Walnut,  and  Third  streets.  The 
plaintiffs  land  is  within  one-half  mile  of 
all  of  these  streets;  and  the  county  com- 
missioners, by  pretended  authority  of 
chapter  214  of  the  Laws  of  1887,  under- 
took to  Improve  Qalndaro  bonlevard, 
Third  street.  Fifth  street,  and  Tenth 
street,  by  grading  and  paving  them  with 
cedar  blocks,  and  to  Impose  one-third  of 
the  cost  of  such  improvement  upon  the 
tax-payers  of  the  county  by  seneral  taxa- 
tion, and  to  charge  the  other  two-thirds 
as  a  special  assessment  upon  plaintiff's 
land,  as  provided  in  said  road  Improve- 
ment law.  This  action  was  brought  to 
enjoin  the  collection  of  sidd  general  tax, 
and  also  the  collection  of  said  special  as- 
sessment, on  the  ground  of  various  irreg- 
ularities in  the  proceedings,  and  because 
the  said  chapter  214  of  the  Laws  of  1887 
Is  unconstitutional.  Upon  the  trial  the 
district  court  granted  the  injunction  in 
the  matter  of  the  Qnlndaro  boulevard,  but 
denied  it  as  to  Third,  Fifth,  and  Tenth 
st^ts.  This  petition  In  error  is  brought 
by  the  plaintiff  to  reverse  the  judgment  of 
the  district  court  denying  the  injunction 
In  the  matter  of  Third.  Fifth,  and  Tenth 
streets,  and  the  defendants  have  also  filed 
a  iwtltlon  in  error  to  reverse  the  judg- 
ment granting  the  injunction  in  the  mat- 
ter of  the  Qufndaro  boulevard. 

It  is  claimed  that  chapter  214  of  the 
Laws  of  1J*7  is  nnconstltutlonal— Mrst. 
Because  it  attempts  to  delegate  legisla- 
tive power  to  thecommissioners.and  confer 
upon  them  the  absolute  and  arbitrary 
power  to  levy  taxes  and  special  assesa- 
ments  on  the  property  of  others.  Second. 
The  road  improvement  taw  is  nnconsti- 
tutional  because  it  doet*  not  provide** a 
uniform  and  equal  rate  of  assessment  and 
taxation. "  Third.  The  act  in  question  Is 
In  violation  of  section  15  of  the  bill  of 
rights.  Fourth.  It  is  not  within  the  con- 
stitutional right  of  the  legislature  to  con- 
fer upon  coun'tieM  and  other  quaat  corpo- 
rations the  power  to  levy  special  assess- 


ments  for  local  improvements;  much  less 
to  confer  that  power  upon  a  class  of  "real- 
dent  land-holders."  Fifth.  The  act  Is  In 
violation  of  the  fourteenth  amendment 
to  the  federal  constitution.  In  addition 
to  the  constitutional  objection,  it  Is  urged 
that  the  proceedings  are  void  for  the  fol- 
lowing judicial  defects  and  irregularities: 
As  to  Quindaro  boulevard:  First.  Tne 
petition  is  not  signed  by  a  majority  of  the 
resident  land-holders  as  required  by  seis 
tlon  1  of  the  act.  ^eond.  Tbecountyaar- 
veyor.  In  making  the  map  of  the  taxing 
district,  as  required  by  section  3  of  the 
act.  omitted  several  tracts  of  land  with- 
in the  half-mile  limit.  Third.  The  county 
surveyor,  in  making  the  profile  and  spec- 
ifications for  the  Improvement,  as  re- 
quired by  section  8  of  the  act,  wholly  dis- 
regarded the  petition,  and  specified  a  dif- 
ferent Improvement  from  that  prayed  for. 
Fourth.  One  of  the  road  commissioners 
did  not  take  the  oath  required  by  section 
5  of  the  act  Fifth.  Nonotlcewes  given  of 
the  time  and  place  of  making  the  appor- 
tionment. As  to  Tenth  street:  First. 
At  the  time  the  petition  was  presented 
Tenth  street  did  not  In  tact  exist.  Sec- 
ond. The  apportionment  was  made  and 
delivered  to  the  county  clerk  before  the 
day  those  Interested  had  been  notified  to 
appear  and  make  their  com  plaints.  Third. 
The  apportionment  was  not  signed  or  au- 
thenticated by  the  com  mlsol  oners,  and 
the  record  of  their  proceedings  were  not 
kept  and  filed  with  the  county  clerk,  as 
required  by  section  7  of  the  act.  Foartb. 
The  omission  of  a  cemetery  In  making  tbe 
apportionment.  As  to  Third  street:  The 
same  Irr^ularlties  occur  as  lu  the  Tenth- 
Street  proceedings.  As  to  Fifth  street: 
The  same  Infirmities  exist  In  the  proceed- 
ings as  to  this  street  as  In  Third  and 
Tenth  streets,  exc^t  that  Fifth  street 
was  a  " regularly  laid  out  connly  road" 
to  a  width  of  40  feet,  the  same  being  Im- 
proved, however,  to  a  greater  width. 
The  petition  for  the  improvement  of  this 
street  falls  to  state  "the  time  for  which 
assessments  In  payment  thereof  are  to  be 
made"  as  required  by  section  2  of  the  act. 
In  addition  to  curbing,  grading,  and  pav- 
ing on  a  concrete  base  the  improvements 
of  Fifth  street  also  included  the  construe 
tion  of  sidewalks  14  feet  wide  on  both 
sides  of  the  street.  The  plaintiff's  land 
had  already  been  charged  with  three  of 
these  road-tax  assessments  for  Quindaro, 
Third,  and  Tenth  streets,  and  was  there- 
fore expressly  exempted  by  section  8  of 
the  act  from  further  burdens.  The  case 
was  tried  by  the  court,  and  the  foliowlug 
findings  of  fact  and  conclaslons  of  law 
made: 

"Findings  of  fact:  (1)  This  action  was 
begun  November  10,  1888,  to  restrain  the 
collection  of  taxes  for  special  Improve- 
ments in  grading  and  paving  Quindaro 
boulevard,  a  county  road.  Ninth,  Fifth, 
and  Third  streets  in  Wyandotte  county, 
made  under  the  act  providing  for  the  im- 
provement of  county  roads,  (chapter  214 
of  the  Laws  of  1887.)  and  which  were  made 
in  1888.  and  fully  completed  as  follows: 
Quindaro  boulevard,  June  14, 1888;  Ninth, 
Fifth,  and  Third  streets  about  October  18, 
1888.-  The  aasessmatts  had  bean  made  and 
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apportioned,  and  the  amoants  entered 
upon  the  tax-rolls  o(  the  county*  and  the 
county  treasuitir  wna  proceedius  to  col- 
lect said  taxet)  iuthe  same  manner  aa  other 
taxes,  when  tliia  action  was  inatltuted. 
(2)  The  petition  for  the  linprorement  of 
Quinduro  boulevard  was  on  the  3d  day  of 
June,  1887, i^resen ted  to  tlie  board  of  coun- 
ty commfaaionereof  said  county, and  upon 
preoentatlon  of  such  petition  thecommlB- 
eloneni  ordered  a  surruy,  map,  and  proBle 
and  BpecificatiouB  to  be  made  and  filed  by 
the  county  surveyor,  which  were  all  made 
and  attached  tofcefcher,  properly  authenti- 
cated by  the  signature  of  the  county  sur- 
veyor, and  the  map  and  profile  oHcred  in 
evidence  are  the  ones  and  only  ones  made 
by  the  county  surveyor,  and  by  him  filed 
with  the  board  of  county  commissioners 
relatlnis  to  said  Quindaro  boulevard  im- 
provement. (3)  Afterwards  the  county 
commissioners  appointed  S.  S.  Sharpe,  O. 
W.  Bishop,  and  K.  W.  Gray,  commiasion- 
ers  to  take  charxe  of  said  improvement. 
On  January  8, 1888,  said  Sharpe  reslicned, 
ho  baviiiK  been  In  the  mean  time  elected 
Goonty  commissioner,  and  W.  E.  Connelley 
was  appointed  by  the  commissioners  Id 
hie  place,  and  afterwards  Bishop  and  said 
Connelley  resigned,  and  the  county  cora- 
ralsaloners  appointed  T.  W.  Higglns  and 
James  Squires  In  their  places.  (4)  Said 
cnrnmisBioDora  were  ad  properly  Qualified, 
except  G.  W.  Bishop,  who  reelgned  before 
any  considerate  portion  of  the  work  of 
aald  Improvement  was  befi;nn.  (6)  The 
plaintiff  lived  upon  his  land  Just  south  of 
the  Qaiadaro  boulevard,  and  his  land 
abuts  thereon.  He  was  i-esldlDg  at  his 
said  home  all  the  time  the  Improvements 
were  btinx  made  upon  all  the  streets  men- 
tioaed,  and  was  thorouffhly  familiar  with 
the  manner  In  which  the  construction  of 
said  Improvement  was  carried  on,  and 
knew  that  his  land  waa  wltbtn  the  half- 
mile  limit,  and  would  be  assessed  to  pay 
for  such  Improvement  under  said  law  of 
1887.  (6)  There  were  within  the  "  alf-mlle 
limit  betwennthe  termini  mentioned  In  the 
petition,  along  said  Quindaro  boulevard, 
twenty-one  resident  laud-holders  at  the 
time  of  the  presentation  of  the  petition  for 
the  Improvement  of  the  said  road.  Ouly 
flveof  said  resident  land-holders  signed  the 
petition  which  was  presented  to  the  board 
of  county  commissioners,  and  upon  which 
said  board  acted  Inorderingsaid  improve- 
ment to  be  made  aud  constructing  the 
same.  (7)  Tba  petition  for  the  improve- 
ment of  Quindaro  boulevard  was  present- 
ed to  plaintiff  for  signature,  but  hedld  not 
sign  the  same;  and  it  nowhere  appears  In 
evidence  that  he  knew  who  did  sign  It,  or 
that  it  was  not  signed  by  a  majority  of 
the  resident  land-holders  within  the  terri- 
tory taxed  until  after  said  improvement 
waa  completed,  (8)  The  map  filed  by  the 
county  sarveyor  included  a  triangular 
atrip  of  ground  on  the  south  side  of  the 
road.  Improved  at  Its  Junction  with  Fifth 
street,  which  was  not  within  the  half-mile 
limit,  and  excluded  a  similar  tract  on  the 
north  side  of  said  Quindaro  road,  at  the 
same  Junction,  which  was  within  the  half- 
mile  Umit.  (0)  The  map  also  excluded  a 
small  tract  of  land  which  was  within  the 
half-mile  limits  and  lylngsouth  of  the  road. 
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In  a  trianiCQlar  form,  and  at  that  time 
within  the  city  limits  of  Kansas  City,  as 
appears  from  the  map;  and  also  excluded 
a  piece  of  land  of  about  40  acres,  uaed  as  a 
cemetery,  and  marked  'Woodlawn,'  lying 
within suid  limits;  andtbecommisBionera, 
on  each  of  the  improvements  mentioned, 
excluded  said  last-mentioned  tract  in  mak- 
ing up  their  apportionments.  (10)  Itdoee 
not  appear  that  the  plaintiff  knew  what 
lands  were  Included  or  excluded  from  said 
map.  (11)  The  profile  filed  by  the  county 
surveyor  showed  the  grade  line  of  the 
road,  and  the  commissioners  in  making 
the  improvement  made  some  slight  devia- 
tions from  such  grade  line,  but  such  devia- 
tions did  not  in  any  manner  injure  the 
road,  and  to  some  extent  reduced  the  cost 
of  the  improvement.  Whatever  change 
was  made  was  at  the  request  of  the  plain- 
tiff, Barker.  (12)  The  contract  for  the 
work  was  made  by  the  commissioners  for 
a  foundation  of  one-inch  cypress  plank, 
and  the  work  was  constructed  with  one- 
inchcypress  plank  foundation.  (181  Plain- 
tiff knew  what  the  petition  called  for,  and 
also  the  kind  of  plank  that  was  being  used 
during  all  the  worit  from  the  begionlng. 
(14)  The  precise  day  upon  which  the  road 
commissioneni  made  their  apportionment 
does  not  appear  from  the  evidence,  but 
upon  June  14, 1888,  they  caused  to  be  pub- 
lished a  notice,  of  which  the  following  Is 
a  copy :  *  The  board  appointed  to  assess 
the  oeuefits  to  property  for  grading  and 
blocking  of  Quindaro  boulevard  have  made 
their  apportionment,  and  will  meet  the 
property  owners  interested  at  the  office 
of  the  county  clerk  on  Monday,  Tuesday, 
and  Wednesday.  June  18th,  19th,  and  20th, 
at  «  A.  H.  [Signed]  K.  M.  Gray,  Chali^ 
man.  T.  L.  Hiooinb,  Secretary.'  Which 
notice  was  published  for  one  week  in  the 
offlclal  county  paper,  and  Is  the  only  no- 
tice shown  by  the  evidence  to  have  been 
given  by  the  said  comnilsaioners  either 
before  or  after  making  their  apportion- 
ment. Upon  Jnufl  IS,  1888,  the  said  com- 
missioners met,  and  their  minutes  show 
the  following  entry:  'June  18, 1S88.  The 
board,  having  finished  the  apportionment 
of  benefits,  and  having  advertised  the 
same  In  the  official  county  paper,  met,  as 
persald  notice,  as  a  board  of  equalization, 
and  to  hear  complaints,  il  any  are  to  be 
made,  from  property  owners,  uud,  alter 
remaining  In  session  all  day,  adjourned 
until  to-morrow,  June  19th.  [Signed]  T. 
L.  HiUGiNs,  Secretary.  B.  M.  Gkat,  Chair- 
man.' Said  board  were  In  session  for  the 
purposes  mentioned  in  the  foregoing  entry 
each  day  thereafter  until  June  23d  follow- 
ing, when  they  adjourned  finally  as  a 
board,  and  the  same  day  filed  their  report 
with  the  county  clerk,  together  with  all 
books  and  papers  posstrssed  by  them  rel- 
ative to  said  improvement.  Each  day's 
entry  in  tbe  minutes  of  their  proceedings 
was  signed  by  the  chairman  and  secre- 
tary, and  the  last  by  all  the  board,  as  was 
also  a  paper  delivered  to  the  county  clerk, 
which  purported  to  be  the  flnal  action  of 
the  board.  (15)  The  Improvement  upon 
Quindaro  boulevard  was  well  constructed 
aud  of  good  material,  and  was  of  great 
value  to  the  property  owners  within  the 
half-mile  limit,  and  enhanced  tbe  ralue  ot 
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all  BDcb  lande  to  an  amonnt  greater  than 
the  tax  aaeesaeil  against  It  for  Boch  Im- 
provement. (16)  The  petitlonsfor  the  Im- 
provement of  Ninth  and  Third  streets  were 
in  due  form,  and  all  the  preliminary  steps 
of  snrveya,  map,  and  speciflcatlons  were 
regularly  ordered  and  flled,  and  Henry 
Horstman,  Henry  Swlngley,  and  John 
Adams  were  duly  appointed  and  sworo  as 
commlsBlonerB  to  take  charge  of  said  im- 
provements.  (17;  The  work  was  began 

about  ,  T888,  and  completed  aboat 

October  18, 1888.  (18)  The  work  upon  the 
Improvements  was  all  well  done,  and  ma- 
terials used  first  class.  (19)  The  commis- 
sioners kept  full  miDutea  ol  all  their  pro- 
ceedings, but  by  accident  the  book  in 
which  such  proceedings  were  kept  was 
mutilated,  and  only  a  tew  pages  thereof 
preserved  and  produced  In  court.  The 
book  of  apportionments  and  papers  ottered 
In  evidence  are  those  kept  and  made  by 
the  commissioners.  (20)  The  only  notices 
given  to  the  public  or  property  owners 
along  thellne of  said  Impro vemen ts,  sho  wn 
by  the  evidence  to  have  been  given  by  the 
eommlasioners  either  before  or  after  their 
apportionments,  of  the  cost  of  such  Im- 
provements, were  dated  October  18, 1888, 
and  were  in  words  and  figures  as  follnsve : 
'Third-Street  notice:  The  road  commis- 
Bloners  onNorth  Third  street  county  road, 
having  maueapportlonment  of  the  cost  of 
improving  said  road,  will  meet  at  the 
nffloe  of  the  county  clerk  of  Wyandotte 
county,  Kansas,  in  Kansas  City,  in  said 
county,  on  Monday,  Oct.  29, 1888,  and  con- 
tinue in  session  until  Wednesday,  Oct.  31, 
to  hear  any  complaints  from  property 
owners  who  maybe  taxed  for  the  pay 
ment   of   said   improvements  Hknbt 

HORSTHAN,  H.  S.  SWINOLBT,  JOHN  ADAHB, 

Oommisaloners.'  *  Ninth -Street  notice: 
The  road  commissioners  on  Ninth-Street 
county  road,  having  made  apportionment 
of  the  cost  of  Improving  said  road,  will 
meet  at  the  ofllce  of  the  county  clerk  of 
Wyandotte  county,  Kansas,  in  Kansas 
Clty.ln  said  county,  on  Monday, Oct. 29th, 
1888,  and  contlnne  In  session  until  Wednes* 
day,  Oct.  31,  to  hear  any  complaints  from 
property  owners  who  may  be  taxed  for 
the  payment  ol  such  Improvement.  He.'Jry 
Horstman,  H.  S.  Swinglkv,  John  Adams, 
Commisalonera.'  Sold  notices  were  piib- 
Hslied  for  two  weeks  only,  on  October  18 
and  25, 1S88.  (21)  The  report  and  appor- 
tionment made  by  the  commlsslunera  were 
duly  filed,  and  on  October  31,  l.s«8,  the 
plaintiff  filed  wltli  the  county  clerk  a  pa- 
per which  was  culled  an  appeal  from  said 
report,  and  protest  agalnRt  any  tax 
against  his  property  for  said  Improve- 
ments, but  no  appeal  was  ever  perfected 
by  him,  and  he  never  made  any  further 
appearance  before  the  rouuty  board  In  ref- 
erence to  the  matter.  The  commissioners 
docketed  the  protest  as  an  appeal,  hut  no 
further  order  was  ever  asked  or  made  In 
rplation  thereto.  (22)  On  November  1, 
18SS,  the  tax-roll,  with  the  cost  of  said 
linprovenients  so  apportlon(nl.  Including 
the  assessment  on  plaintiffs  land,  wus  by 
the  county  clerk  delivered  to  the  county 
treasurer  tor  collection.  (23)  And  at  the 
time  of  the  presentation  of  the  petition  for 
the  improvement  ot  said  Third  and  Ninth 


streets,  those  portions  (rf  tbem  petitioned 
to  be  improvea  were  not,  and  never  had 

been,  county  roads.  (24)  One  portion  of 
Ninth  and  all  of  Third  street  had  been  laid 
out  as  streets  through  certain  lands  plat- 
ted by  the  owners,  but  had  not  been  used 
or  traveled  as  roads,  while  another  por- 
tion of  Ninth  street  had  never  been  opened 
In  any  way,  or  dedicated  as  a  street,  or 
laid  out  or  traveled  at  the  time  the  peti- 
tion was  flled ;  but  In  June,  1888,  theowner 
of  the  land  executed  a  deed  therefor  to  the 
county.  (25)  No  petition  of  householders 
for  opening  said  road  was  flled,  no  view- 
ers were  appointed,  or  reports  of  atillty 
flled,  and  no  proceedings  for  laying  oat 
said  Ninth  or  Third  streets  as  coantgr 
roads  were  had  prior  to  the  filing  ot  the 
petitions  tor  their  Improvement,  but  the 
commissioners,  two  or  three  months  after 
the  flllug  of  the  petitions,  by  resolution  ot 
the  board  declared  the  said  streets  to  be 
county  roads.  (20)  On  April  11, 1888,  and 
before  the  uatd  Improvements  were  com- 

gleted,  the  boundaries  ot  Kansas  City, 
[ansas,  were  so  extended  aa  to  bring  all 
that  part  ot  Ninth  and  Third  streets  de- 
scribed In  the  petition  tor  IraproTement 
within  the  city  limits,  and  the  name  of 
said  Ninth  street  was  changed  to 'Tenth 
street.'  (27)  The  plaintltf  lives  and  his 
land  lies  Just  south  of  the  Qulndaro  boal» 
vard,  and  between  the  improvemmt  on 
Ninth  street  and  that  on  Fifth  street;  and 
other  streets  Intervene  between  plaintiff's 
land  and  Third  and  Ninth  streets.  (2S) 
His  (plaintiff's)  land  does  not  anywhere 
abut  upon  said  Ninth  orThird  streets, bat 
the  improvements  were  and  are  ot  great 
value  to  the  property  ot  the  plalotirt,  and 
he  has  received  benefits  therefrom  equal 
to  and  greater  than  the  cost  ol  sneh  im- 
provements taxed  to  him,  and  dlt/erent 
from  thosetothegeneral  public.  (20)  The 
plaintiff  living  In  the  immediate  vicinity, 
at  all  times  knew  that  said  Ninth  and 
Third  streets  never  had  been  county  roads 
up  to  the  timeot  the  petitions  for  their  Im- 
provement; and  he  also  at  all  times  knew 
that  the  Improvements  were  being  made 
under  the  said  law  ot  1887,  and  that  bis 
land  was  within  the  halt-mile  limit,  and 
would  be  assessed  with  Its  proportion  ot 
the  costnt  such  Improvements.  (ftO)  Fifth 
street,  where  Improved,  was  regularly  laid 
out  OB  a  county  road,  and  had  been  trav- 
eled as  such  tor  mauy  years  prior  to  the 
filing  of  the  petition  tor  Its  Improvement. 
(31)  The  same  commissioners  were  ap- 
pointed and  qualified  upon  the  Improve- 
ment ot  Firth  street  as  upon  Third  and 
Ninth  streets,  and  the  work  done  was  tully 
up  to  contract  and  a  valuable  and  destr- 
able  Improvement,  and  was  completed 
about,  October  18, 1888.  (82)  The  report 
ot  the  com nilf»i oners  as  to  the  Fifth-Street 
Improvementwas  filed  upon  the  same  day 
as  those  upon  Third  and  Ninth  streets. 
The  tax-roll  was  delivered  to  the  treas- 
urer at  the  same  time,  and  said  street  was 
bronght  within  the  new  boundaries  ut 
Kansas  City  on  April  11, 1888,  and  before 
the  work  was  fully  completed.  (33)  The 
commissioners  gara  only  one  notice,  so 
tar  as  the  evidence  shows,  either  before  or 
after  making  their  apportionment,  and 
that  was  In  words  and  figures  as  tollows: 
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* Fitth^ti-eftt  notice:  The  road  commtB- 
aloners  on  Fifth-Street  county  road,  hav- 
tag  made  apportlonmentot  tbe  coflt  of  Im- 
proving said  road,  will  meet  at  tbe  office 
of  tlie  county  clerk  of  Wyandotte  coanty, 
Kansas,  in  Kanaaa  Cltytn  said  county,  on 
Monday,  Oct.  29.  3888,  and  continue  In  sea- 
Blon  until  Wednesday,  Oct.  31,  to  hear  any 
complaints  from  property  owners  who 
may  be  taxed  for  the  payment  of  said  im- 
provement. [Signed]  Hbnkt  Uubstua^t, 
H.  S.  SwiNGLEY,  JOBN  Adams,  Commis- 
sioners. Oct.  18,  1888/  This  notice  was 
published  for  two  weeks  only,  on  October 
18  and  26,  1888.  (34)  On  October  3l8t  the 
plaintiff  filed  a  paper  named  therein  an 
appeal  from  the  report  of  the  commisBlon- 
era  as  to  Fifth  street,  bat  no  appeal  was 
perfected  by  talm,  and  he  at  no  time  asked 
any  order  from  tbe  connty  commissioners 
to  be  made  In  relation  to  the  assessment 
against  his  land,  and  no  order  ever  hns 
been  made  therein ;  and,  while  the  county 
board  docketed  such  protest  as  an  appeal, 
U  was  never  by  either  party  thereafter 
treated  as  such.  (35)  None  uf  the  lands 
of  the  plalntllf  abnt  npon  Fltth  street,  and 
a  street  intervenes  between  the  land  of 
plaintiff  and  said  street,  but  the  land  of 
plaintiff  lias  been  increased  in  value  by 
said  Flfth-Streetimpruvement.and  hns  de- 
rived benefits  therefrom  different  from  the 
s:eneral  public,  and  to  an  amount  greater 
than  the  cost  of  the  Improvement  taxed 
to  him.  (36)  By  reason  of  tbe  improve- 
ment of  the  boulevard.  Tenth,  Fifth,  and 
Third  streets,  all  that  belt  of  cnnntry  ly- 
ing immediately  south  of  the  boulerui>d 
and  between  Ninth  and  Third  streets.  In 
which  tract  the  land  of  plaintiff  lies,  Ims 
been  made  easy  of  access  upon  paved 
streets,  has  been  greatly  enhanced  In  value, 
and  since  said  Improvements  n'ere  made 
has  been  more  rapidly  developed  than 
any  portion  of  Kansas  Clty.owlUR  largely 
to  such  Improvements.  (37)  The  petition 
tiled  for  the  Improvement  of  Fifth  street 
was  properly  signed,  and  was  rearular  In 
form,  except  that  It  did  not  state  the  time 
tor  which  assrasments  in  payment  of  the 
Improvement  were  to  be  made.  Theplaln- 
tiff  saw  and  knew  the  contents  of  said 
petition  before  the  Improvement  thereun- 
der was  begun.  (88)  The  plaintiff  was  at 
all  times  fully  awnre  of  the  work  of  Im- 
provement upon  said  street  being  done 
dnring  the  time  It  was  progressing,  and 
the  manner  of  d<ilng  the  same,  and  that 
his  land  was  withlii  the  half-mile  limit, 
and  would  be  assessed  to  pay  for  snch  Im- 
provement. " 

"Conclusions  of  la  w :  (1)  The  petition 
for  Improvement  ol  Quindaro  boulevard 
was  void,  and  conferred  no  jurfsdIcMon 
npun  the  hoard  of  county  commlfl«loDPrs 
to  make  the  Imprtivemunt.  (2)  No  suffi- 
cient facts  have  been  shown  to  create  an 
estoppel  as  to  plaintiff.  (3)  The  tempo- 
rary inlnnctlon  should  be  made  perpetual 
as  to  the  tax  for  the  imprnvement  upon 
Oolndaroboulevard.  (4)  Third  and  Tenth 
streets  were  not  county  roads  when  the 
petition  was  filed,  and  never  have  been, 
and  the  commissioners  had  no  Jurisdiction 
to  order  the  Improvement;  but  the  plain- 
tiff, by  reason  of  the  tacts  shown  In  evj- 
denee,  Is  estopped  to  set  np  tbe  IHegallty 


of  the  tax,  and  the  temporary  Injunction 
Is,  as  to  the  tax  for  both  of  those  lm< 
provementfl,  dissolved.  (5)  The  Flftb- 
8treet  petition  was  Irregular,  bvt  not 
void,  and  conferred  jurisdictton  npon  the 
board  of  commissioners  to  order  the  work. 
(6)  The  plaintiff,  having  knowledge  of  the 
defect  in  the  petition  and  other  facts 
shown  in  the  evidence,  Is  estopped  Irom 
netting  up  such  irregularity  at  this  time, 
and  the  temporary  Injunction  Is  dissolved 
as  to  the  assessment  for  the  Flfth-iStreet 
Improvement. " 

We  do  not  deem  it  necessary  In  the  dla- 
position  of  these  cases  to  consider  but 
few  of  the  many  questions  raised  and  dis- 
cussed by  counsel  for  the  plaintiff  In  error. 
Three  cases  hare  been  considered  together, 
those  of  Hovey  r.  Barker,  post,  691,  086, 
and  Stewart  v.  Board.^  embraelng  most. 
If  not  all,  of  the  questions  involved  In  this 
case.  The  record  is  In  an  unsatisfactory 
state.  While  It  recites  that  It  contains  all 
the  evidence,  the  various  maps  made  by 
tbe  connty  surveyor  of  the  re8i>ectlve  tax- 
ing dlstHcts  are  not  contained  In  the 
record,  although  It  recites  that  they  were 
offered  and  received  In  evidence.  This 
omission  precludes  us  from  having  any 
Intelllgentknowledge  of  the  various  locali- 
ties referred  to  in  the  record  and  briefs  of 
counsel.  The  various  questions  discussed 
and  determined  In  these  eases  all  arise 
al)out  the  true  Intent  and  construction 
of  the  provisions  of  an  act  of  the  leglsla- 
tnre  of  1887  entitled  "An act  providing  for 
the  lmpr<)vement  of  connty  roads.**  In 
the  first  section  of  the  act  provision  la 
made  for  the  commencement  of  proceed- 
ings to  Improve  "any  regularly  laid  oat 
road. "  The  expression  In  tbe  title,  and 
the  words  quoted  In  the  first  section, 
make  It  clear  that  tbe  true  Intent  and 
meaning  of  the  act  was  to  provide  for  the 
Improvement  of  that  class  of  roads  that 
are  established  under  the  provisions  of 
the  general  law  of  the  state  concerning 
highways  as  county  roads.  The  roads 
then  sought  to  be  Improved  under  this  act 
must  be  regularly  laid  out  connty  roads. 
There  Is  no  possible  coneti*iiRtlon  that 
can  be  given  to  this  act  to  make  it  include 
within  its  provisions  streets,  or  any  por- 
tion thereof,  in  a  city  ol  the  first  class,  or 
any  other  class  of  roads  than  the  class 
specifically  mentioned  In  the  net.  We 
have  general  laws  providing  for  the  or- 
yanlzntlon  and  control  of  cities  of  the 
first  rlaps,  whereby  the  most  ample  power 
Is  conferred  upon  the  corporate  authori- 
ties to  make  the  most  elaborate  Improve- 
ments f)f  its  streets.  The  Improvement 
authorlred  by  the  act  nnder  consideration 
la  that  of  a  regularly  laid  out  county 
road,  entirely  ootwlde  of  the  limits  of  any 
city  of  the  first  class.  If  any  portion  of 
the  road  Intended  to  be  Improved  lies 
within  a  c\ty  of  the  first  class,  this  act  has 
no  application  whatever  to  this  portion. 
These  remarks  are  deemed  necessary,  be- 
cause, In  the  absence  of  the  county  sur- 
veyor's maps.  It  seems  that  probably 
when  some  of  these  proceedings  were  in- 
stituted, or  certainly  soon  thereafter, 
some  portions  of  tbe  roads  were  In  tact 
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streets  In  the  city,  bo  called  In  the  record, 
and  so  designated  In  tlie  flndlngs  ol  the 
trial  court.  In  this  case,  as  In  the  case  ol 
Board  T.  State.  42  Kan.  827.  22  Pac.  Bep. 
326,  there  la  a  rerr  vigorous  assault  un 
the  conetltntlonality  of  the  act.  but  as 
there  are  other  controlling  qaestiunB  that 
in  our  Judgment  are  decisive  ot  this  con- 
troversy, it  is  not  necessary  to  consider 
the  question  of  its  constitutional  valid- 
ity. That  part  of  the  Judgment  sought 
to  be  reversed  by  this  proceeding  In  error 
are  the  findlDgs  of  fact  and  conclusions 
ol  law  with  reference  to  the  Improvement 
of  Tenth,  Third,  and  Fifth  streets. 

i,  As  tu  Tenth  street.  This  street  was 
orlglualty  called  "Ninth"  street,  but 
changed  to  "Tenth"  by  the  city  council  of 
Kunsus  City,  the  boundaries  of  the  city 
having  been  extended  so  as  to  Include  it 
before  the  improvements  were  complet- 
ed. According  to  the  twenty-third  and 
twenty-fourth  special  findings  of  the  trial 
court  that  portion  of  Ninth  street  peti- 
tioned to  be  Improved  was  not  and  never 
had  been  a  county  road.  A  part  of  Ninth 
street  had  been  laid  out  as  a  street 
through  certain  lands  platted  by  the  own- 
ers, but  had  not  been  used  or  traveled  as 
a  road;  whlteanotherparthad  never  been 
opened  In  any  way,  or  dedicated  as  a 
street,  or  laid  out,  or  traveled  at  the  time 
the  petition  was  filed  ;  but  in  June,  ISHS.— 
more  than  nine  months  alter  the  petition 
was  presented  and  the  Improvement  or- 
dered,—the  owners  of  the  land  through 
which  the  street  was  located  executed  a 
deed  of  the  street  to  the  county.  No  peti- 
tion of  householders  for  opening  said  road 
was  filed  :  no  viewers  were  appointed,  or 
reports  of  utility  Hied ;  and  no  proceedings 
for  laying  out  said  Ninth  street  as  a  coun- 
ty ritad  were  had  prior  to  the  time  of  the 
filing  of  the  petition  for  its  improvement; 
but  the  county  commissioners,  two  or 
three  months  after  the  filing  of  the  peti- 
tions, by  n>solution  of  the  board,  declored 
said  street  to  be  a  county  road.  We  have 
already  said  that  this  law  only  authorizes 
the  Improvement  of  county  roads  regular- 
ly laid  out.  The  road  sought  to  be  im- 
proved must  be  at  or  i)erure  the  presenta- 
tion of  tho  petition  a  regularly  laid  out 
county  road  in  order  to  confer  power  to 
order  the  Improvement.  It  la  not  enough 
that,  after  the  petition  liad  been  presented, 
the  improvement  ordered,  and  the  work 
commenced,  it  had  then  been  declared  by 
resolution  of  the  county  board  a  county 
road.  It  the  county  board  had  power  to 
so  declare  it  would  nut  meet  the  positive 
requirements  of  the  act;  but  tlie  board  of 
county  commissioners  have  no  power  to 
establish  highways  by  resolutions.  NoH- 
zigger  T.  AlcAIIihter,  V2  Kan.  315;  Commis- 
sioners V.  Mnhlenbacker.  18  Kan.  129; 
Shaffer  v.  Weech,  34  Kan.  r.'JS,  9  Pac.  Rep. 
202.  Bo  that  neither  at  the  time  the  peti- 
tion for  improvemeut  was  presented,  nor 
dnrlug  the  continuance  of  tbe  work  of  im- 
provement, was  Tenth  street  a  county 
road,  or  a  regularly  laid  out  road.  This 
is  coneiuaive  against  the  power  of  the 
board  of  county  commissioners  to  consid- 
er the  petitiou  or  order  the  improvement. 
But  the  court  finds  that  by  reason  of  the 
plaintiff's  laud  being  in  the  vicinity  of  the 


improvement,  and  he  residing  thereon,  and 
that  the  improvements  were  and  are  of 
great  value  to  the  property,  and  that  be 
has  received  benefits  therefrom  greater 
than  the  cost  of  Improvement  taxed  to 
him,  and  different  from  the  general  public, 
and  that  he  knew  that  Nlntli  street  was 
not  a  county  road,  and  never  had  been  up 
to  the  timeof  the  filing  of  the  petition,  and 
that  he  knew  that  tbe  improvements  were 
being  made  under  the  law  of  1887,  and  that 
Ills  land  was  within  the  half-mile  limit 
and  would  be  assessed  with  its  propor- 
tionate share  of  the  cost  of  the  improve- 
ment, by  all  these  facts  he  Is  estopped 
from  asserting  that  Ninth  street  was  not 
a  county  road.  It  is  said  in  reply  to  this, 
and  very  truthfully  said,'  too,  so  far  as 
many  of  these  findings  are  concerned,  that 
there  is  absolutely  no  evidence  to  sustain 
them.  There  la  evidence  tending  to  show 
that  tbe  land  of  Barker  Is  In  the  vicinity 
of  this  street ;  that  he  has  realdeil  thereon 
for  many  years;  that  the  Improvement  of 
tbe  street  was  of  some  value  to  his  prop- 
erty, and  that  he  has  received  benefits 
therefrom;  that  he  knew  that  the  im- 
provements were  beiug  made  under  the 
law  of  1887;  and  that  his  land  was  with- 
in the  half-mile  limit;  but  apart  from  the 
nearness  of  the  improvement  to  his  land 
and  his  long  residence  thereon  there  is  no 
fact  shown  or  attempted  to  be  shown 
from  which  any  inference  could  possibly  be 
drawn  that  he  knew  that  Tenth  street 
was  not  a  county  road.  The  proof  of 
knowledge  ought  to  be  reasonably  clear 
and  strong  before  It  is  adjudged  that  he  is 
estopped  by  it.  Vie  think  that  there  is  no 
evidence  to  sustain  the  finding  of  knowl- 
edge. If  there  was,  it  is  hnrdly  free  from 
doubt,  under  the  case  of  City  of  Leaven- 
worth V.  Lalng,  6  Kan.  274,  that  Barker 
is  not  estopped  from  asserting  the  Jurisdic- 
tional defect  that  it  was  not  a  county 
road  that  was  being  Improved.  The  cited 
case  is  very  like  this  one.  The  similarity 
in  facts  Is  strons,  and  In  principle  very 
great.  In  that  case  Lalng  was  a  resident 
of  the  city,  knew  that  his  land  was  being 

fradcd,  and  made  no  obJectUm  thereto, 
t  appears  that  tbe  grading  was  of  great 
benefit  to  him,  bat  no  street  or  road  was 
ever  laid  out  or  dedicated  through  his 
land.  He  enjoined  the  collecthm  of  an  ille- 
gal assessment,  as  Is  done  in  this  case. 
Lalng  knew  that  there  was  no  road  or 
street  laid  out  through  bis  laud.  There 
the  proof  of  knowledge  was  positive,  di- 
rect, and  u neon tro verted.  Here  a  fact  Is 
found  from  which  an  Inference  of  knowl- 
edge might  arise.  This  court  held  that 
Laing,  with  positive  knowledge  of  the  ju- 
risdictional defect,  was  not  estopped,  and. 
following  that  decision,  with  a  belief  that 
it  Is  the  true  rule  Incases  of  this  character, 
we  now  say  that  Barker  Is  not  estopped. 
Whatever  may  be  scuU about  Irregularities 
of  all  kinds  and  non -Jurisdictional  defects, 
we  believe  thatlt  isnot  within  the  author- 
ity of  any  person  or  party  In  Interest,  by 
their  action  or  silence  or  express  assent,  tu 
confer  a  power  upon  tribunals  of  limited 
and  si)ecial  Jurisdiction  that  the  law  has 
exprfssly  withheld. 

2.  As  to  Third  street.  Thesame  state  of 
facts  exUt  with  reference  to  this  street 
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that  were  foQDd  as  toTentli.  It  never  woe 
a  county  road  or  a  regularly  laid  oat 
road.  All  of  ttabi  street  bad  been  laid  out 
as  a  street  through  certain  lands  platted 
by  the  owners,  but  had  not  been  used  or 
traveled  aa  a  road.  The  owners  of  the 
land  execnted  a  deed  o(  the  street  to  the 
county.  The  Htreet  was  declared  a  coun- 
ty road  by  resoiatlunof  the  county  boanl. 
The  boundaries  of  the  city  of  Kansas  City 
were  extended  so  as  to  fnclnde  the  Im- 
proved portion  of  the  street  before  suth 
ImproTements  were  completed.  The  ques- 
tions, therefore,  as  to  thie  street  (there 
beingthp  HaincflndlDK»as  to  residence  and 
knowledge)  are  the  sume  as  diacuBsed  and 
decided  above  with  reference  to  Tenth 
street. 

8.  As  to  Fifth  sti-eet.  The  finding  of  the 
trial  court  is  that  this  street,  where  Im- 
proved, was  regularly  laid  out  aa  a  coun- 
ty road,  and  had  been  traveled  as  such 
many  years  prior  to  the  presentation  of 
the  petition  for  improvement.  The  peti- 
tion omitted  one  of  the  essential  require- 
ments prescribed  by  the  second  section  of 
the  act  In  this:  It  did  not  state  the  time 
for  which  the  assessments  for  the  pay- 
ment of  the  improvement  are  to  be  made. 
While  Fifth  street  was  a  county  road,  it 
was  only  40  feet  wide.  It  was  improved 
to  the  width  of  42  feet  a  part  of  the  way, 
and  52  feet  the  remainder,  with  a  sidewallc 
14  feet  wide  on  each  side  of  the  Improved 
way.  In  view  of  other  fatal  d^ects.  it  Is 
not  now  necessnry  to  pass  upon  the  ques- 
tion as  to  whether  or  not  the  omission  in 
the  petition  to  state  "the  time  for  which 
assesHments  In  payment  thereof  are  to  be 
made,"  as  required  by  the  second  section 
of  the  act.  Is  jurisdictional,  or  a  mereir- 
regolarlty  that  does  not  deprive  the  coun- 
ty board  of  the  power  to  act.  The  other 
enumerated  defects  are  such  thatthey can- 
not be  sustained  under  any  friendly  con- 
struction of  the  provisions  of  this  statute. 
The  road  might  be  Improved  to  Its  full 
width  In  accordance  with  a  fair  coustruc- 
tloD  of  the  act,  taking  neither  economy 
nor  utility  into  account;  but  when  it  U 
stretched  beyond  the  boondaries  of  the 
road  on  either  side  to  the  extent  of  two 
or  ten  feet,  such  a  departure  from  Its 
width  as  r^ularly  laid  out  and  declared 
is  not  only  without  authority,  express  or 
implied,  hut  Is  so  clearly  void  that  It  Is  al- 
most incredible  that  such  an  nfiicial  tri- 
bunal as  the  board  of  county  commission- 
era  would  have  ever  conceived  the  Idea  or 
tolerated  a  saggestlon.  of  It.  Bnt  when,  lu 
addition  to  an  arbitrary  improvement  in 
excess  of  the  legally  established  wjiJth  of 
the  road,  they  add  the  cost  of  sidewalks 
on  each  side  14  feet  wide,  all  pretense  of 
compliance  with  the  avowed  purpose  of 
the  law  Is  gone.  They  convert  a  road  4U 
feet  wide — a  width  established  under  the 
provisions  of  the  general  road  law— Into 
one  70  feet  wide  a  portion  of  Its  length, 
and  the  remainder  80  feet  wide,  by  an  un- 
authorized contract  for  improvement.  , 
These  things  are  wholl.y  unauthorized  by* 
the  statute,  and  are  absolutely  without 

f>ower  and  authority,  aad  are  not  blnd- 
Dg  on  the  plaintiff  in  error,  and  in  the 
very  nature  and  essence  of  things  ought 
nf*ver  to  be  permitted  to  be  sncceaBfally 


enforced  by  any  court.  The  same  facts 
am  nrgcd  as  an  estoppel  against  the 
plalnlltt  In  error  as  in  the  other  two 
streets.  Some  of  thesefacts  relied  upon  to 
estop  him  are  sustained  by  evidence,  the 
others  are  not.  We  have  considered  these 
findings  in  the  Tenth-Street  matter.  They 
apply  to  all  three  of  the  streets  taken  to- 
gether, and  are  not  made  specific  as  to 
each  street.  These  attempts  to  exercise 
powers  not  granted  In  terms  or  fairly  im- 
plied by  the  act  render  the  assessments 
levied  on  the  land  of  the  plaintiff  In  error 
for  the  improvement  of  Fifth  street  void, 
and  there  are  no  sufficient  facts  pleaded 
or  found  to  estop  him  from  asserting  the 
Jurisdictional  defects  enumerated.  It  may 
be  said  that,  as  Fifth  street  was  found  to 
be  a  regularly  laid  out  and  traveled  road, 
the  cost  of  the  Improvement  to  the  width 
of  40  feet  Is  valid,  and  the  plaintiff  In  error 
ought  to  have  tendered  or  paid  the  tax 
on  the  legal  width  before  he  can  ask  to 
have  the  illegal  part  restrained  from  col- 
lection. If  the  tax  had  been  so  itemized 
and  segregated  that  the  defendant  In 
error  or  the  officers  could  by  computation 
arrive  at  the  amount  assessed  for  the  im- 
provement of  the  40  feet  Ip  width,  this 
ought  to  and  would  have  been  required. 
But  the  record,  BO  far  as  It  shows  about 
the  assessments  for  the  Improvement  of 
Fifth  street,  recites  an  aggregate  sum  of 
f  940.7S  assessed  against  the  land  of  the 
plaintiff  in  error,  and  It  does  not  appear 
that  the  plaintiff  had  or  could  have  had 
any  means  by  which  to  determine  what 
was  the  amount  of  legal  taxes,  If  any  there 
be,  that  was  assessed  against  his  land  for 
the  improvement  of  the  legal  width  of  the 
Fifth-Street  road.  Wo  recommend  that 
the  Judgment  of  the  district  court  of  Wy- 
andotte county,  as  to  the  asaessmenta  for 
the  improvement  of  Third,  Fifth,  am! 
Tenth  streets,  be  reversed,  and  the  caus^ 
remanded  tor  a  new  trial. 

Pkr  Curiam.  It  Is  so  ordered;  all  tht 
Justices  concurring. 

(49  Kan.  m) 

Barkeb  v.  Hovet  et  al. 

(Supreme  Court  of  Karuag,   April  11, 1891.) 

Motion  to  correct  Jadgment  For  former  re- 
port, see  ante,  985. 

Per  Ccriah.  Upon  the  applicatioD  of  tlic 
pteintlff  to  have  the  iudgmcnt  rendered  In  th^■ 
court  corrected,  we  find,  upon  an  examination  of 
the  record,  that  the  facts  of  the  case  were  fountt 
by  the  court  below.  Upon  those  tacts  the  ]ndg- 
meat  of  that  court  as  to  the  asaesBoients  for  the 
improvement  of  Third.  Fifth,  and  Tenth  streets 
was  reversed.  Under  section  j>59  of  the  Code  the 
motion  to  con-cct  the  juilgmcnt  of  this  coari  will 
bo  allowed,  and  the  court  below  will  be  directed 
to  render  judgment  upon  the  facts  found  by  it  in 
favor  of  the  plaintifr  and  i^inst  the  defendant 
for  an  injunction  aftatnst  the  collection  of  the  as- 
sessmoitB  on  the  streets  above  named. 


(i5  Kan.  t») 

HovEY  et  al.  v.  Barker. 
{Supreme  Court  of  Kansas.  Jan.  10,  1801.) 
Ikfkovskbiit  or  Hiobwaxs  —  Pkiition— Asssss- 

HEMTS. 

1.  Under  chapter  214,  Laws  1S87,  ("An  act 
providing  for  the  improvement  of  county  roads,  **> 
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tha  petition  required  1>y  section  1  mnat  be  ilgned 
b;  a  majority  of  the  resldeat  land-boldera  within 
one-half  mile  on  either  side  ol  &  regularly  laid- 
out  road,  within  the  terminal  points  mentioned, 
or  the  board  of  county  commissioners  acquire  no 
Jurisdiction  to  ordertAe  improvement  praved  for. 

9.  A.  tax-payer  is  not  estopped  from  asserting 
a  JnrtsdlctloDal  defect  in  the  assessment  proceed- 
ings  when  be  bad  no  knowledge  of  the  defect  at 
the  time  the  proceediofrs  were  instituted,  nor  un- 
til after  the  worn  had  tieen  commenced. 
(Syllabtu  by  Simpson,  C.) 

CommtHslonerB'  declsloD.  Error  to  dlf*- 
trlct  court,  Wyaudott«  county ;  0.1j.Mii> 
LBK.  Judge. 

Wlntielil  Freeiti&n,  A.  L.  Berger,  and  J. 
It.  Scropy^fi,  for  plalotlffs  In  error.  JBatch' 
iona  &  KepJiDger,  for  defendant  In  error. 

SiMPBUN,  C.  Tblti  la  a  petition  in  error 
filed  by  the  board  of  county  commlssluu- 
erti  and  otliera,  plaintlffii  In  error,  to  re- 
Terse  one  of  the  Undlnfis  and  a  part  o[  the 
Judgment  of  the  dlHtrlct  court  made  )u  the 
eaue.  The  action  was  commenced  by  the 
defendant  In  error.  Barker,  under  section 
253  of  the  Code,  to  enjoin  the  collection  of 
certain  taxes  and  special  aBacatiiuentB 
levied  upon  his  land  jnder  the  pretended 
authority  ol  chapter  214,  l^wa  1U87,  be- 
lnfc''An  act  providing  for  the  Improve- 
ment of  coanty  roads.  We  havecuuRld- 
ered  some  of  the  findlni^  and  ruling  In 
the  procedlnK  cqhc,  (44  Kan.  — ,  ante.585,) 
that  the  plaintIR  below  brought  here  for 
review.  At  the  trial  bflow,  the  court 
found  as  followB,  ae  to  the  Improvement 
ol  the  Qulndaro  boulevard:  "(2)  The  pe- 
tition for  the  Improvemeut  of  the  Quln- 
daro boulevard  was  on  the  3d  day  of  June, 
18>^.  preKented  to  the  board  of  county 
conimlBtjlunerB  of  Raid  county,  and  upon 
pretteutation  of  such  petition  the  commlB- 
Bloner^  ordered  a  survey,  map.  and  profile 
and  Bpeclflcatlone  to  be  made  and  filed  by 
the  county  surveyor,  which  were  all  mado 
and  attarhed  tojeether,  properly  authenti- 
cated by  the  Hlgnature  ol  the  county  sur- 
Ti>yor:  and  the  map  and>proflle  offered  In 
evlilence  are  the  ones,  and  only  oneH,  made 
by  the  county  surveyor,  and  by  him  filed 
with  the  board  of  county  commlBHloners, 
relating  to  said  Qulndaro  boulevard  im- 
provtrment.  (H)  Afterwards  the  county 
commlHHioners  appointed  S.  S.  Shnrpe,  O. 
W.  Bishop,  and  R.  W.  tiray  commisBlon- 
ers  to  tnke  cbarf^  of  said  Improvement. 
On  January  8,  18^8,  said  Bharpu  resigned, 
he  having  been  in  the  meantime  elected 
county  commlBRioner,  and  W.  E.  Connel- 
ley  was  appuloted  by  the  commlBHloners 
In  hl9  place;  and  afterwards  Bisliop  and 
said  Connelley  resigned,  and  the  county 
comraissionerR  appointed  T.  W.  HIggins 
and  James  Squires  iu  their  places.  (4) 
Said  coramlBBlonerB  wore  all  properly  qual- 
Ifled.  except  G.  W.  Bishop,  who  reaigned 
before  any  considerable  portion  of  the 
work  of  said  Improvement  was  begun. 
(5)  The  pialutirr  lived  upon  his  land  juBt 
south  of  tile  Qulndaro  boulevard,  and  his 
land  abulB  thereon.  He  was  residing:  at 
lilB  aald  home  all  the  time  the  Improve- 
ments were  being  made  upon  all  the 
streets  mentioned,  and  was  thoroughly 
familiar  with  the  manner  in  which  the 
construction  of  said  ImprovementB  was 
carried  on,  and  knew  that  his  land  was 


within  the  haW-mlle  limit,  and  would  ba 
asseBsed  to  pay  for  such  improvement  un- 
der said  la  w  of  1887.  (6)  There  were  within 
the  half-mile  limit  between  the  termini  men- 
tioned In  the  petition,  alongeald Qulndaro 
boulevard,  twenty-one  resident  land-bold- 
ers  at  the  time  of  the  presentation  of  the 
petition  for  the  Improvement  of  the  said 
road.  Only  five  of  said  resident  land-hold- 
ers signed  the  petition  which  was  present- 
ed to  the  board  of  county  commiseloneni. 
and  upon  which  said  board  acted  In  order- 
ing Bald  Improvement  to  be  made,  and 
constructing  the  same.  (7)  The  petition 
for  the  improvement  of  Qulndaro  boule- 
vard was  presented  to  the  plaintiff  for  sig- 
nature, but  he  did  not  sign  the  same,  and 
It  nowhere  appears  in  evidence  that  be 
knew  n  ho  did  sign  It,  or  that  it  was  not 
signed  hy  a  majority  of  the  resident  land- 
holders within  the  territory  taxed  until 
after  Huld  improvement  was  completed. 
(8)  The  map  tiled  by  the  county  surveyor 
Included  a  triangular  strip  of  ground  on 
the  south  side  of  the  road  Improved  at  Its 
junction  with  Fifth  street,  which  was  not 
within  the  half-mile  limit,  and  excluded  a 
similar  tract  on  the  north  side  of  said 
Qulndaro  road,  at  the  same  Junction, 
which  was  within  the  half-mile  limit.  (9) 
The  map  also  excluded  a  small  tract  of 
land  which  was  within  tiie  half-mile  limit, 
and  lying  south  of  the  road.  In  a  triangu- 
lar form,  and  at  that  time  within  the  city 
limits  of  KauBas  City,  as  appears  from  the 
map,  and  alBo  excluded  a  piece  of  land  of 
about  forty  (40)  acres  used  as  a  cemetery, 
and  marked  *  Woodlawn,*  lying  within 
said  lluilts,and  the  commissioners  on  each 
of  the  improvements  mentioned  excluded 
said  last-mentioned  tract  In  making  up 
their  apportionments.  (10}  It  does  not 
appear  that  the  plaintiff  knew  what  lands 
were  included  or  excluded  from  said  map. 

(11)  The  profile  filed  by  the  county  sur- 
veyor showed  the  grade  line  of  the  road; 
and  the  commissioners,  In  tasking  the  Im- 
provument.  made  some  slight  deviations 
from  such  grade  line,  but  such  ilerlatlons 
did  not  in  any  manner  Injure  theroad,  and 
to  some  extent  reduced  the  cost  of  the  Im- 
provemeut. Whatever  change  wnti  made 
wuB  at  the  request  of  the  plaintiff  Barker. 

(12)  The  contract  for  the  work  wan  made 
by  the  commissioners  tor  a  toundatUm  of 
one-Inch  cypress  plank,  and  the  work  was 
constructud  with  one-Inch  cypress  plank 
foundation.  (13)  Plaintiff  knew  what  the 
petition  called  for,  and  ulso  the  kind  of 
plauk  that  was  being  used  durinic  all  the 
work  from  the  beginning,  (14]  The  pre- 
cise day  upou  which  the  road  conimlsKlon- 
ers  made  their  apportionment  does  not 
appear  from  the  evidence,  but  upon  Juue 
14, 1SH8.  they  caused  to  be  published  a  no- 
tice otwhich  the  followingls  a  copy :  'The 
hoiird  apiiolnted  to  aBsess  the  bennflts  to 
property  for  grading  and  blocking  of 
Qulufijiro  boulevard  have  made  their  ap- 
portlonmeut,  and  will  meet  the  property 
owners  intentsted  at  the  office  of  the  coun- 
ty clerk  on  Monday.  Tuesday,  and  Wednes- 
day, .luiiu  ISth.  19th,  and  20th.  at  9  a. 
M.  [Signed]  R.  M.  Grax,  Chairman.  T. 
L.  Hiooi.NS,  Secretary,'— which  notice  was 
published  for  one  week  In  the  official  coun- 
ty paper,  and  is  the  only  notice  shown  by 
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the  evidence  tohaFebeenelven  by  the  said 
cuininlBBloners  either  before  or  after  mak- 
ing their  appcirtlonment.  Upon  June  IS, 
1S8S,  the  Bald  coiumlsslouers  met.  and 
their  minute**  ehovs  the  following  entry : 
'.Tune  18, 1K88.  The  board  having  finished 
the  apportionment  of  beneflte,  and  hav- 
ing advertised  the  same  in  the  official 
county  paper,  met.  as  per  said  notice,  as 
a  board  of  equalization,  and  to  hear  com- 
plaints, If  any  are  to  be  made,  from  prop- 
erty owners,  and,  after  remaining  In  ses- 
sion all  day,  adiourned  antll  to-morrow, 
June  I9tb.  [Signed]  T,  t#.  Hiogins.  Sec- 
retary. R.  M.  Gray,  Chairman.'  Said 
board  were  In  sesHlon  for  the  purposes 
mentioned  in  the  foregoing  entry  each  day 
thereafter  untilJune  23d  following,  when 
they  udjourned  finally  as  a  board,  and  the 
same  day  filed  their  report  with  the  f^oun- 
ty  clerk,  together  with  all  books  and  pa- 
pers possessed  by  them  relative  to  said  im- 
pruvement.  Each  day's  entry  In  the  min- 
utes of  their  proceedings  was  signed  by 
the  chairman  and  secretary,  and  the  last 
by  all  the  board,  as  was  also  a  paiier  de- 
livered to  the  ccunty  clerk,  which  purport- 
ed to  be  the  final  action  of  the  board.  (15) 
The  Improvement  upon  Qulndaro  boule- 
vard was  trell  constructed  and  of  good 
material,  and  was  of  great  value  to  the 
property  owners  within  the  half-mile  lim- 
it, and  enhanced  the  value  of  all  such  lands 
to  an  amount  jirreater  than  the  tax  as- 
sessed against  it  for  such  improvement. 
TIC)  By  reason  of  the  improvement  of  tht 
boulevard.  Tenth,  Fifth,  and  Third  straeta, 
all  that  belt  of  country  lying  Immediately 
south  of  the  boulevard  and  between  Ninth 
and  Third  streets.  In  which  tract  the  land 
of  plaintiff  lies,  has  been  made  eaHy  of  ac- 
cess upon  paved  streets,  has  been  greatly 
enhanced  In  value.and  aince  said  improve- 
ments were  made  has  been  more  rapidly 
developed  than  any  portico  uf  Kansas 
C\ty,  owing  largely  to  such  Improve- 
ments." 

According  to  the  sixth  special  finding, 
only  5  of  the  21  resident  land-holders  that 
were  within  the  half-mile  limit  between 
the  termini  mentioned  for  improvement 
signed  the  petition.  It  was  this  finding. 
In  all  probability,  that  Indaced  the  trial 
court  to  conclude  that  the  petition  for  the 
Improvement  of  Qulndaro  boulevard  was 
void,  and  conferred  no  Jurisdiction  upon 
the  board  of  county  cummlssloners  to 
make  the  Improvement,  that  no  sufficient 
facts  have  been  shown  to  create  an  estop- 
pel as  to  the  plaintiff,  nud  that  the  tem- 
porary Injunction  should  be  made  perpetu- 
al as  to  tax  for  the  improvement  of  Quln- 
daro bonlevard.  The  findings  and  con- 
clualons  as  to  this  boulevard  are  claimed 
to  be  erroneous,  and  it  Is  said.  In  support 
of  this  contention,  that  the  statute  con- 
fers upon  the  resident  land-holders,  only, 
the  right  to  petition,  and  when  the  peti- 
tion Is  presented  the  board  of  county  com- 
mlKsIoners  exercise  the  same  powers  as 
they  are  authorized  to  rxerclse  under  the 
provisions  of  the  general  road  laws.  It  is 
further  said  that  the  insufficiency  of  the 
petition  cannot  be  urged  in  this  action, 
aa  It  Is  a  collateral  attack. 

The  first  section  of  the  act  requires.  In 
positive  terms,  "that  whenever  a  uiajorl- 
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ty  of  the  resident  land-holders  within  nne- 
half  mile  on  either  side  along  the  line  of 
any  regulnrly  lald-out  road,  within  the 
terminal  points  mentioned  in  the  petition, 
shall  petition  the  board  of  county  com- 
nilssluners  of  any  county  In  this  state  for 
tlie  Improvement  of  any  road  as  located, 
or  any  part  thereof.  It  Is  hereby  made  the 
duty  of  such  county  commlssloupra  to 
cause  the  name  to  be  Improved  us  herein- 
after provided."  It  would  seem,  on  prin- 
ciple, that  the  requirement  of  this  statute 
that  a  majority  of  the  resident  land-hold- 
ers within  the  limit  must  sign  the  peti- 
tion for  improvement  is  not  only  impera- 
tive, and  must  always  be  compiled  with, 
but  the  power  of  the  board  to  onler  the 
Improvement  cannot  be  exercised  without 
the  petition  contains  the  names  of  that 
majority.  The  best  reason  for  this  is  be- 
cause the  statute  says  so;  and  If  you 
once  depart  from  the  plain  letter  of  the 
act,  and  say  that  5  land-holders  out  of  21 
can  compel  action  by  the  board,  tht^n  any 
number  less  than  a  majority  may  do  so. 
The  position  assumed  by  counsel  for  these 
plaintiffs  in  error  with  reference  to  this 
question  Is  this:  That  under  the  first 
section  of  the  act  the  board  of  county 
commissioners  have  the  power  to  deter- 
mine whether  or  not  the  petition  was 
signed  by  a  majority  of  the  resident  land- 
nolders  within  the  half-mile  limit;  that  in 
this  particular  Instance  they  exercised 
that  power,  and  determined  that  the  peti- 
tion was  signed  by  such  majority;  and 
that  this  finding  cannot  be  attacked  col- 
laterally in  this  proceeding.  N  umerous 
cases  decided  by  the  supreme  court  of  the 
state  of  Indiana  are  cited  that  fairly  snp- 

fiort  this  contention.  The  case  of  Quln- 
an  V.  Myers.  29  Ohio  Si.  500,  Is  a  formi- 
dable authority  in  their  favor.  They  also 
cite  the  case  of  Sleeper  v.  Bullen,  6  Kan. 
3(Hl,  and  call  attention  to  the  following 
language  of  the  court:  "Is  the  city  liable? 
We  thiuk  It  is.  The  petition  appears  to 
be  good  upon  Its  face.  The  city  council, 
the  agents  of  the  city,  and  In  whom  Is  con- 
fided thu  province  of  deciding  the  ques- 
tion, decided  and  declared  that  the  peti- 
tion was  good  and  valid;  and  now,  after 
the  contract  has  been  executed  on  the 
part  of  the  contractors,  after  the  grading 
lias  all  been  done,  the  city  Is  estopped 
from  denying  the  validity  of  the  contract, 
or  its  liublllty  to  the  contractors  for  the 
grading. "  When  this  case  Is  carefully  ex- 
amined, It  will  be  seen  that  this  language 
was  used  by  the  court  with  reference  to 
a  controversy  between  the  city  and  the 
contractors,  and  has  no  application  to 
the  question  of  the  validity  of  thu  peci- 
tlou  as  between  a  lot-owner,  whose  lot  was 
assessed,  and  the  city.  The  case  was 
commenced  by  Sleeper  and  many  others 
against  the  city  ot  L<esven  worth  and  the 
city  treasurer  to  restrain  the  collection  of 
a  special  tax  asseaiied  to  pay  fur  making  cer- 
tain local  Improvements  on  Fifth  avenue. 
In  the  city  of  Leavenworth,  alleging  that 
there  had  not  been  any  legal  or  proper 
petition  presented  tothe  city  council  pray- 
ing for  the  improvements  to  be  made,  and 
that  for  the  want  of  such  t>etttlon  the 
taxes  levied  to  pay  for  the  same  were 
Illegal  and  void.  Subsequent  to  the  filing 
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of  the  plalntitf'B  petition,  Bullen  and  Diib- 
ten,  thd  contractors  who  made  the  Im- 
provements, were  made  parties  an  tlielr 
own  motion,  and  In  their  answer  they 
claimed  that  their  contract  was  made 
with  the  city  In  good  faith,  and  In  Igno- 
rance ol  tlie  (acts  respecting  the  petition, 
that  tbey  had  perfomied  and  completed 
the  contract,  that  tbeir  work  had  bnen 
accepted  by  tbe  city,  and  demanded  Judg- 
ment against  the  city  for  the  amount  di:e 
them  for  making  tbe  improvementR.  The 
trial  court  found  "that  a  petition  fop 
grading  Fifth  avenue  between  certain 
points  had  been  signed  by  the  requisite 
number  of  property  owners  aUected  there- 
by; and  while  said  petition  was  In  the 
custody  of  the  city  council,  and  without 
the  consent  of  a  majority  ot  the  property 
owners  residing  upon  aud  owning  the 
property  to  be  taxed  to  pay  for  such  im- 
jirovement,  It  was  changed  by  one  uf  the 
signers  by  striking  out  the  words.  *  the 
north  line  ot  Tanner's  farm,*  and  insert- 
ing the  words, '  Fanny  street,  or  where  the 
grade  will  run  out  throuAh  the  hill  at 
Sigel  Garden.'"  Other  facts  were  found, 
and  tbe  court  held  that  tbe  ordinance  for 
grading  Fifth  avenue,  and  the  assess- 
ments made  thereunder,  were  void,  and 
created  no  lien  against  the  abutting  prop- 
erty. This  court.  In  reviewing  the  case, 
says:  "The  flret  question  In  the  easels 
whether  the  contract  with  Bullen  and 
Dustin.  and  the  special  tux  lev<ed  to  pay 
them  for  said  grading,  were  legal.  We 
think  that  tliey  were  not  legal, for  the  rea- 
son that  no  sufficient  petition  was  ever 
presented  to  the  city  council.  It  therefore 
follows  that  sold  city  had  no  legal  right 
to  sell  said  lota  tor  said  special  taxes. " 
The  court  then  considers  a  third  question 
in  the  case,  as  to  whether  the  city  Is  liable 
to  the  contractors  for  the  grading,  and 
uses  the  language  quoted  In  the  brief,  aud 
relied  upon  by  counsel  for  plaintiffs  In  er- 
ror. There  la  no  question  in  this  case  be- 
tween the  contractors  and  tbe  county. 
The  question  here  Is  between  a  land-hold- 
er and  the  board  of  county  commissioners 
and  treasurer.  The  first  point  in  the  syl- 
labus of  the  Sleeper  Case  Is:  "A  contract 
made  by  the  city  council  under  chapter  70, 
Laws  1867,  for  grading  a  street  in  Leaven- 
worth city  without  a  sufficient  petition 
having  first  been  presented  to  the  coimcil, 
is,  and  all  proceedinga  mider  such  con- 
tract are,  Toid  as  against  lotH>wners." 
The  ease,  as  we  take  it.  is  anthority  for 
two  propositions :  First,  that  the  board 
of  county  commissioners  acquired  no  .luris- 
diction  to  cause  the  Quindaro  boulevard 
to  be  improved  on  account  of  the  insuffi- 
ciency of  the  petition;  second,  the  petition 
is  subject  to  a  collateral  attack  in  cases 
like  tills.  In  the  caee  of  Notfzlgger  v.  Mc- 
Allister, 12  Kan.  31.5,  this  court  say  time 
tbe  county  coinmlssionera  of  Bonrbon 
county  bad  no  authority  to  make  an  or- 
der putting  the  night  herd  law  in  force  in 
a  township  without  a  petition  from  a  ma- 
jority of  the  qualified  electors  of  the  town- 
ship asking  forthe  same;  that  the  petition  ' 
Is  a  Jurisdictional  fact,  and  without  it  no  I 
valid  order  can  be  made.  The  order  of  tbe  ] 


board  recited  that  a  petition  had  been  pre- 
sented by  a  majority  of  the  qualified  elect- 
orsoftbetownshlp.  In  this  casethere  was 
acollateral  attack.  The  cases  of  Commis- 
sioners V.  Muhlenbacker,  18  Kan.  129,  and 
Shaffer  v.  Weech,  34  Kan.  595,  9  Pac.  Rep. 
202,  are  both  to  the  effect  that  the  require- 
ment that  the  requisite  number  of  resident 
land-holders  must  sign  the  petition  Is  a 
Jurisdictional  one;  that  it  Is  a  precedent 
condition,  and  a  failure  to  comply  with  it 
willmakeall  subsequent  proceedings  void. 

The  general  rule  applicable  to  such  infe- 
rior Jurisdictions  as  boards  of  county 
commlssIonerB  Is  that  in  their  proceedings 
they  are  to  be  hold  to  the  strict  limits  of 
their  authority  as  conferred  and  pre- 
scribed by  statute.  We  are  confident  that 
the  rule  held  and  applied  by  this  court  Is 
that  the  land  holder  CHn  show  in  a  collat- 
eral action  the  want  of  Jurisdiction  of  the 
county  board  to  order  the  Improvement, 
without  be  has  so  placed  himself,  by  acts 
or  words,  as  to  be  equitably  estopped 
from  BO  doing.  The  trial  court  finds  as  a 
conclusion  of  law  that  no  sufficient  facts 
have  been  shown  to  ereatean  estoppel  as  to 
Barker  In  the  matter  of  the  Quindaro 
boulevard.  The  special  findings  of  fact 
upon  which  this  conclusion  Is  based  are 
the  fifth,  seventh,  and  thirty-sixth.  The 
firth  shows  that  Barker  was  famlliarwith 
the  manner  In  which  the  construction  of 
said  improvements  were  made,  and  knew 
that  his  land  was  within  the  half-mile 
limit,  and  would  be  assessed  to  pay  for 
such  Improvement,  under  the  law  of  1887. 
The  thlrty-Blxth  shows  that,  by  reason  of 
the  Improvement  of  the  boulevard  and 
other  streets,  the  land  of  the  plaintiff  was 
made  easy  of  access  upon  paved  streets, 
and  has  greatly  enhanced  In  value.  The 
seventh  finds  that  the  petition  for  the  im- 
provement of  the  boulevard  was  present- 
ed to  Barker  for  signature,  but  he  did  nut 
sign  it,  and  that  it  is  not  shown  that  he 
knew  who  did  sign  it,  or  that  It  was  not 
signed  by  a  majority  of  the  resident  land- 
holders within  tbe  territory  taxed  until 
after  the  said  improvement  was  complet- 
ed. In  our  Judgment  this  finding  Is  con- 
clusive against  the  contention  of  counsel 
for  the  plaintiffs  In  error  that  Barkerls  es- 
topped from  asserting  the  Jurisdictional 
defect  In  the  petition  for  the  improvement 
of  tbe  boulevard.  Giving  to  the  plaintiffs 
in  error  the  benefit  of  the  most  favorable 
reported  cases,  yet  it  is  almost  universal- 
ly held  that,  In  order  to  estop  a  tax-payer 
to  object  to  a  jurisdictional  defect,  he 
must  have  known  of  such  defect  at  the 
time  It  occurred,  or  discovered  It  before 
the  work  was  commenced.  7  Amer.  & 
Eng.  Enc.  La  w,  2U,  and  cltattons  in  foot 
notes.  Indeed,  the  rule  is  stated  very 
much  stronger  than  this  In  the  case  of 
City  of  Leavenworth  v.  Lalng.  6  Kan.  274. 
The  other  findings  do  not  recite  sufficieut 
facts  to  create  an  estoppel.  We  recom- 
mend that  tlie  findings  and  Judgment  of 
the  trial  court  as  to  the  boulevard  be  af- 
firmed. 


6t  the  Court.  It  Is  SO  ordowl;  all 
the  Justices  concurring. 


Digitized  by  Google 


MoDOlf  ALD  «.  WELSH. 
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HovBT  et  al.  r.  B&kkbb. 
(fi)u]Dmn«  Court  of  Kianuu.  April  11, 1891.) 
On  rehearing.  For  former  report,  see  ante,  5B1. 

Feb  CmtiAM.  Dixai  a  re-ecnunlnatioa  of  the 
former  optnion  handed  down  in  tbla  case,  and  the 
▼ariooB  authociUes  presented  upon  the  argiunent 
for  a  roh earing,  the  motion  will  be  overralod. 

UqDonald  r.  WELse.  (No.  18,882.) 
(Supreme  Court  of  Calif  omUL    May  7,  1891. 

BVAHF  LaITDB — SbTTLKHBHT— EriDBNOB. 

1.  ConsL  Cal.  art  17,  t  8,  prorlcUng  that 
etate  lands  which  are  "miitable  for  onltivatloo" 
shall  be  granted  only  to  acta^  settlers,  aiud  in 
quantities  not  ezceedlnR  820  acre*  to  eaoh  set- 
tler, applies  to  swamp  lands  granted  to  the  state 
by  Act  Cong.  Sept.  8ts  1850,  when  such  lands  are 
"snitable  for  cultivation, "  and  can  be  reclaimed 
and  coltirated  by  an  actual  settler.  ITollowing 
ToltoD  T.  Bramian,  ante,  506. 

3.  Evidence  tending  to  prove  that  plaintiff 
determined  to  settle  on  the  land  at  the  time  ne 
examined  the  boundaries,  and  then  Intended  to 
proceed  immediately  to  build  Us  eabin  and  to 
complete  it  in  a  reasonable  time,  and  that  be 
commenced  to  build  the  cabin  as  soon  as  he  could 
get  the  lumber,  and  In  fact  completed  it  within  a 
week  after  making  application,  is  snfflcient  to 
Justify  a  finding  that  he  was  an  actual  settler  at 
the  time  he  made  his  application,  where  there 
was  no  pretense  that  defendant  ever  settled  on 
the  land. 

CommlseloiierH'decIsloij.  In  bank.  Ai>> 
peal  from  supfrlor  court,  Tulare  county; 
WILLIAM  W,  Cross.  Juflge. 

Freeman  A  Bates,  for  appellant.  Cbaa. 
O.  Lamberaou,  tor  respondent. 

Vancubf.  C.  This  Is  a  cnntCKt  between 
tbfl  plalntlR  and  the  defendants,  Taylor 
and  Welsh,  for  the  rl^ht  to  purrliase 
Bwamp  land,  referred  by  tbn  sarveyur  gen- 
eral of  the  state  to  the  superior  court  of 
Tulare  county  for  trial.  The  judgment 
was  In  favor  of  the  plaintiff.  The  defend- 
ant Welsh  moved  for  a  new  trial,  and.  IiIh 
motion  beInK  denied,  he  alone  appeals 
from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial.  The 
land  In  contest  was  segregated  as**  ewamp 
and  overflowed  land,"  by  au*horltv  of 
the  United  States.  In  October,  1884.  The 
court  found  that  the  plaintiff  settled  upon 
the  land,  and  In  due  form  applied  to  pur- 
cbase  the  same  on  the  9th  day  of  Decern* 
ber,  1887.  and  that  the  land  then  wag,  and 
ever  since  has  been,  suitable  for  cultiva- 
tion. The  court  also  found  that  the  ap- 
pellant on  said  9th  day  of  December,  1887, 
filed  his  application  to  purchase  the  land, 
but  that  be  never  was  a  settler  on  the 
land. 

1.  Tbe  principal  point  made  by  counsel 
for  appellant  Is  that  section  8.  art.  17,  of 
the  constitution  hasno  uroperapplicatlon 
to  "swamp  and  overflowed  lands,''  be- 
cause that  class  of  lands  must  be  consid- 
ered as  unsuitable  for  cultivation.  On 
tbis  point  thf)  very  able  argnment  of  the 
learned  counsel  tor  appellant  is  a  copy  of 
th^r  argument  on  the  same  point  In  the 
case  of  Fulton  v.  Brannan,  (No.  18.603.) 
ante,  606,  lately  decided  by  thin  court.  As 
It  did  not  prevail  In  that  case,  It  Is  unnec- 
essary specially  to  recousldw  It  In  tbls. 


3.  It  Is  contended  that  the  evidence  does 
not  sustain  the  Sndlng  that  plaintiff  was 
an  actual  settler  on  uie  land  on  the  9tli 
day  of  December,  1887.  The  plaintiff  testi- 
fied that  he  bad  lived  npon  the  land  con- 
tlnuuosly  ever  sluce  he  built  his  cabin  np- 
on it,  "which  was  about  four  or  five  days 
after  mablDg  my  application.  I  first  saw 
the  land  in  December,  1S87.  I  went  down 
from  Hanford  with  a  party  of  four.  Mr. 
Diss,  one  ot  the  party,  showed  me  tbe 
corner  stakes.  The  stakes  he  nhowed  me 
were  the  south-west  corner,  the  south- 
east comer,  and  the  balf-mllo  stakes.  I 
mtumed  to  Tulare  tbe  samtj  afternoon, 
and  swore  to  the  application.  I  w^t 
back  to  the  land  In  four  or  Ave  days, 
(about  December  16,  1887, 1  think.)  and 
built  a  cabin."  H.  H.  Freeman  testified: 
"I  was  with  plaintiff  when  he  went  to 
look  at  tbe  land.  I  helped  him  build  his 
cabin.  We  built  the  cabin  tour  or  five 
days  after  he  applied  for  the  land.  As 
Soon  as  We  could  get  the  lumber  there  we 
built  the  cabin. "  There  was  no  other  evi< 
dence  than  the  above  as  to  the  date  of 
plaintiff's  settlement  on  tbe  land.  There 
was  no  pretense  that  appellant  ever  set- 
tled on  tbe  land, and,  therefore,  no  contest 
as  to  priority  of  settlement.  If  the  land 
was  suitable  tor  cultivation  the  appellant 
was  not  entitled  to  purchase  It,  even 
though  plaintiff  had  not  applied  for 
It.  Dillon  T.  Saloude,  68  Cal.  268,  9  Pac. 
Rep.  162.  Tbe  evidence  tended  to  prove 
that  plaintiff  determined  to  settle  on  the 
land  at  the  time  he  examined  the  bounda- 
ries thereof,  December  9, 18S7,  and  then  In- 
tended to  proceed  immediately  to  build 
his  cabin,  and  to  complete  the  same  with- 
in a  reasonable  time,  and  that  he  com- 
menced to  build  tbe  cabin  as  soon  as  ha 
could  get  lumber  on  the  land  for  that 
purpose,  and  actually  completed  it  within 
a  week  after  his  application.  This,  1  thiuk. 
Is  sufficient  to  Justify  the  finding  as  to 
plaintiff's  settlement.  Oavltt  r.  Motar,  03 
Cal.  507,  10  Pac.  Eep.  337. 

S.  Appellant's  counsel  make  the  fnrtber 
point  that  the  finding  that  the  land  wan 
"suitable  for  cultivation  at  tlie  time  of 
tbe  trlaJ  of  this  action,  and  at  all  times 
since  plaintiff  filed  thereon,"  Is  not  suffi- 
cient as  against  the  defendant  Taylor, 
whose  application  to  purchase  was  filed 
In  April,  1884.  and  against  whom  judg- 
ment was  rendered  for  the  reasons  that 
his  application  was"  made  and  filed  before 
the  land  was  subject  to  application  or 
sale,  and  that  said  land  is  and  was  suita- 
ble for  cultivation. "  If  this  is  not  a  suffi- 
cient finding  that  tbe  land  "  was  suitable 
for  cultivation*  at  the  time  Taylor  made 
his  application,  yet  It  is  n  sufficient  an- 
swer to  the  point  made, — that  there  was 
no  privity  between  the  appellant  and  the 
defendant  Taylor,  and  that  the  latter  has 
not  appealed  from  the  Judgment  against 
him.  I  tbink  the  Judgment  and  order 
should  be  affirmed. 

We  concur:  Footb»  C;  Brloheb,  OL 

Fkr  Curiam.  For  tbe  reasons  given  tn 
the  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 
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McLkan  et  ah  t.  Cnow.  (No  IS.466.) 

(SapreiM  Court  (if  California.   May  1, 189;  ) 

FiBM  Nun  —  Glaiub  aoainst  Deoidentb  —  In- 
STancTiOM— New  Tkial. 
t.  A  firm  Dame  sbowiDg  onlythe  surnames  of 
ths  partners  is  not  "a  flctitions  name,  "nor  a 
"designation  not  showing  tlie  names  of  the  part- 
ners," within  Civil  Code  Gal.  %  3469,  requiring 
every  firm  doltw  bosiness  uad^  sucn  name  cv 
designation  to  meand  pabllsh  a  certificate  show- 
ing the  fall  names  and  residences  of  Its  members. 
Following  Fendleton  r.  Cllne,  B5  CaL  149.  84 
Pao.  Rep.  659. 

3.  Whether  or  not  physicians*  services  were 
rendered  during  the  last  sickness  of  deceased, 
and  so  entitled  to  a  preference,  onder  Code  Civil 
Froc.  Gal.  %  1646,  Is  an  immaterial  issue  tn  an 
action  brought  in  the  superior  court  by  the  phy- 
sicians against  the  administrator  for  such  serv- 
ices, as  a  Judgment  against  the  administrator  can 
only  have  the  effect  of  a  claim  duly  allowed 
against  the  estate,  and  its  order  of  payment  must 
be  determined  on  fhe  marshaling  of  the  assete 
in  the  probate  court,  where  all  the  eredltors  may 
be  heard. 

8.  Under  Code  ClvU  Froc.  Cal.  |  612,  which 

govides  that  thejury,  on  retiring,  may  take  with 
em  all  papers  which  have  been  received  as  ev- 
idence in  the  cause,  except  such  as  should  not, 
In  the  opinion  of  the  court,  be  taken  trora  the 
person  having  them  in  possession,  the  court  does 
not  abuse  its  discretion  by  permitting  the  Jury  to 
take  with  them  the  claim  on  which  the  action  is 
based,  which  forms  a  part  of  Uie  complaint,  and 
which  has  been  received  in  evidence. 

4.  Where  the  oourt  has  charged  that  expert 
evldeaoe  as  to  the  value  of  plaintiffs'  services 
not  conclusive,  and  that  It  Is  only  intended  to 
supplement  the  general  knowledge  and  experience 
of  the  Jury  in  relation  to  the  matters  before 
them,  and  that  they  must  exercise  their  own 
Judgment  upon  the  facts,  independently  of  the 
opinion  evidence,  It  is  proper  to  refuse  a  farther 
Instruction  that  suoh  evidence  should  be  received 
with  scrutiny  and  much  caution. 

5.  The  fact  that  the  trial  court  denied  de- 
fendant's motion  for  a  new  trial  during  the  pend- 
ency of  his  application  In  the  supreme  court  for 
leave  to  prove  an  axoeptlrai  cannot  have  preju- 
dioed  defendant,  where  his  appUoaldon  was  sub- 
sequenUy  denied  by  the  supreme  ooorL 

CommiBBlonera*  decision.  In  bank.  Ap 
pool  from  anpertor  court.  StaniBlaua  eou 
;  WiLUAM  O.  Minor,  Judfce. 

Code  Civil  Proc.  Gal.  %  9>Vi,  provides: 
"Upon  retiring  for  deliberation,  tlie  Jnry 
may  take  with  them  all  pnpera  which 
have  been  received  as  evidence  in  the  case, 
except  depuBltluns  or  copies  of  such  pa- 
pers as  ought  not,  In  the  opinion  of  the 
court,  to  be  taken  from  the  peruon  having 
them  in  possesaioa. " 

Stonesifar  &  Minor,  (or  appellant,  fat- 
ton  &  Fulkertbt  for  respondents. 

Temple,  C.  This  action  was  bronght 
by  S.  McLean  and  C.  W,  Evans,  partners 
doing  business  under  the  name  and  style 
of  McLean  &  Evans.  lor  services  as  physi- 
cians, rendered  defendant's  intestate  dur- 
ing tais  last  lUnesB.  The  estate  Is  said  to 
be  Insolvent,  and  the  answer  denies  that 
any  such  services  were  rendered  the  de- 
ceased daring  his  last  Ulneiis;  that  such 
services  were  tvorth  more  than  ¥150;  and 
that  the  plaintiffs  had  made,  acknowl- 
edged, or  pablished  the  certificate  ot  co- 
partQarsblp  and  notice*  as  reqatred  bj 
section  2466  of  tbe  CI  Til  Coda, 

As  tbe  surnames  of  both  partners  ap- 
Iiear  in  tbe  firm  name,  and  no  part  of  the 


(CaL 

name  Is  flctltloas,  tb^  ease  seems  entirely 
covered  by  the  recent  case  of  Pendleton  t. 
Cllne,  85  Cal.  142.  24  Poe.  Rep.  659. 

Wlipther  the  services  were  rendered  dur- 
ing tbe  last  Illness  or  not  was  an  Immate- 
rial Issue  in  the  case.  Generally  It  Is  an 
easy  thing  to  determine,  tht  claim  being 
recognized  as  a  debt  against  tbe  estate, 
whether  it  Is  or  Is  not  a  prefwred  claim, 
nnder  section  1616,  Code  CIyIX  Proc.  In 
case  of  doubt,  tbe  administrator  may  re- 
fuse to  pay  until  required  by  an  order  of 
tbe  court.  At  last  the  assets  most  be 
marshaled  and  the  order  ol  payment  d»- 
termlned  by  tbe  probate  court,  where 
other  eredltors  may  be  beard.  Suits  on 
claims  against  an  estate  may  be  brought 
in  any  court,  Including  Justices'  courts. 
It  would  be  an  anomalyto  allow  a  Justice 
of  the  peace,  in  a  proceeding  where  other 
creditors  could  not  be  hedrd,  to  give  a 
preference  to  one  claimant  over  others, 
and  enter  a  Judgment  binding  on  the  pro- 
bate court  when  it  shall  come  to  pass  up- 
on the  relative  rights  of  all  creditors.  The 
Judgment  against  the  administrator  ran 
only  hare  tbe  effect  of  a  claim  duly  al- 
lowed against  the  estate,  (section  1504, 
Id.,)  to  be  paid  In  due  course,  and  cannot 
give  the  creditor  any  further  rights.  As 
already  Intimated,  a  claim  may,  on  Its 
(ace,  be  plainly  a  funeral  expense,  or  an 
expense  of  the  last  sickness,  and.  If  al- 
lowed at  all,  manifestly  a  preferred  rialmi 
but  there  Is  nothing  in  the  mode  u(  allow- 
ance  which  fixes  Its  rank.  As  there  Is  no 
mode  of  allowance  that  can  give  a  claim 
priority,  it  must  follow  that  there  can  be 
no  Judgment  establishing  the  validity  of  a 
claim,  which  the  administrator  or  court 
has  refused  to  allow,  which  can  have  that 
effect.  In  this  case,  bad  the  admlnlstra- 
tor  been  satisfied  that  the  claim  was  val- 
id, though  not  for  services  rendered  dur- 
ing the  last  Illness,  and  therefore  not 
entitled  to  rank  as  a  prelerrcd  claim,  his 
allowance  would  not  have  given  It  snch 
rank,  although  on  Its  lEice  it  purported  to 
be  for  such  services.  It  would  still  be  an 
open  question.  This  being  so.  we  do  not 
feel  called  upon  to  consider  whether  the 
phrase  "last  sickness"  In  section  1643,  Id., 
means  services  rendered  la  extremis,  al- 
though it  would  seem  obvious  enough 
that  it  mu»t  mean  something  more  than 
that,  and  something  more  than  the  same 
pbrasuln  statutes  authorizing  nuncupa- 
tive wills. 

Section  612,  Id.,  we  thlnft.  Jnstlfies  the 

action  of  the  court  in  allowing  the  Jury 
tu  take  with  them  the  claim  as  presented, 
and  upon  which  the  suit  Is  based,  when 
they  retired  to  consider  their  verdict.  Be- 
sides constituting  a  portion  of  the  com- 
plaint, it  was  u  paper  which  had  been 
received  In  evidence.  It  was  a  matter 
within  the  discretion  of  the  court,  Clark 
T.  Insurance  Co.,  86  Cal.  168. 

The  defense  asked  an  Instruction  In  re* 
gerd  to  expert  testimony,  in  substance, 
that  the  Jury  were  to  exercise  an  Indiw 
pendent  Judgment, gluing  to  such  evldenre 
such  weight  only  as  they  deemed  It  enti- 
tled to;  that  It  did  not  preclude  them 
from  exerdslngth^r  own  Judgment  opon 
the  subjeet.  and,  further.  It  ought,  like  all 
opinion  evidence,  to  be  rec^ved  with  sera- 
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tiny  and  luuoh  caution.  We  see  no  objec- 
tion to  tbc  inRtractioQ  aekcd.  and  the 
court  might  well  bave  given  It,  bnt  it 
does  not  necemnrjly  follow  tbat  the  Judg- 
ment should  be  rerereed  lor  the  refuBol. 
The  object  of  the  testimony  was  to  prove 
the  value  of  the  medical  services.  The  on- 
ly evidence  upon  the  subject  was  the  ex- 
pert testimony,  and  the  statement  o(  the 
doctors  as  to  the  nature  of  the  service, 
the  length  of  time,  and  the  other  clrcnm- 
Btances  of  the  attendance.  At  the  re- 
qaest  of  plaintiffs,  the  court  bad  already 
Instructed  the  Jury  that  they  should  con- 
sider these  facts,  and,  "when  they  have  all 
the  facts  and  circumstances  attending 
and  surrounding  the  transacttun,  the 
opinion  of  experts  as  to  value,  based  ap- 
on  the  same  evidence.  Is  not  concloslve; 
their  opinions  are  not  to  be  substituted 
for  the  common  sense  and  Judgment  of 
the  jury.  The  purpose  of  their  Introduc- 
tion Is  to  snpplenient  the  general  knowl- 
edge and  experience  of  the  Jury  In  relation 
to  Ihe  matters  before  them,  and  thereby 
to  aid  them  in  the  exercise  of  their  own 
Judgment,  to  the  end  that  a  more  just 
and  accurate  conclusion  as  to  the  value 
may  be  drawn  from  thd evidence. " 

This  covers  all  the  points  upon  which 
defendant  asked  the  court  to  instruct  the 
Jury,  except  the  closing  admonition  as  to 
caution  in  receiving  such  evidence.  This 
Is  the  duty  of  the  Jury  as  tu  all  evidence, 
and  iB  understood,  particularly  so  when 
the  Jury  aiff  told  that  they  must  exercise 
tbelr  own  Judgment  upon  the  facts.  Inde- 
pendently of  the  opinion  evidence. 

The  sixth  Instruction  asked  by  the  de- 
fendant was  so  clearly  wrong  that  It  does 
not  mprit  discussion.  Plainly,  the  Jury 
were  to  find  the  value  of  the  services, 
whether  more  than  f  150  or  not. 

The  second  Instruction  given  at  the 
qnest  o' plaintiff)}  is  in  exact  accord  with 
our  Ideas  of  the  Issues  properly  subrattted 
to  the  Jury. 

The  defendant  objects  to  the  order  deny- 
ing his  motion  for  a  new  trial,  on  the 
ground  that  it  was  premature,  as  he  had 
or  was  about  to  petition  the  supreme 
court  for  leave  to  prove  his  exception. 
The  only  evidence  of  this  matter  )n  the 
transcript  Ik  contained  in  the  order  deny- 
ing a  new  trial,  where  It  Is  recited,  the 
"defendant  objecting  to  the  hearing  of  the 
motion  at  this  time  on  the  ground  that 
defendantls  petitioning  the  supreme  court 
tor  leavo  to  prove  hts  exception. "  If  the 
defendant  had  petitioned  for  leave  to 
prove  an  exception  which  had  been  de- 
nied by  the  trial  court,  that  court  ought 
to  have  granted  time  tor  tbat  purpose. 
There  is  here,  however,  no  evidence  of 
Buci  fact,  or  any  evidence  that  we  can  no- 
tice that  such  application  was  pending. 
Tbe  records  of  this  court  show  that  on 
application  of  tbat  character  was  made 
June  8th,  and  was  not  successful.  The 
motion  for  a  new  trial  had  been  denied  on 
the  previous  day,  after  due  notice.  Ei- 
ther party  may  bring  such  a  motion  to  a 
hearing.  What  effect  upon  this  order  the 
aUowanee  of  an  exception  liero  would 
have  irad,  if  tbe  applicatton  bad  been  suc- 
cessfal,  we  are  not  called  upon  tu  say.  As 
It  has  turned  out,  tbe  defendant  taas  not 


been  Injured.  We  think  the  Jndgment  and 
order  should  be  afflrnaed. 

We  concur:  Bblohkr,  C;  Vanoubf,  C 

Feb  Cckiam.  For  the  reasons  given  In 
tbe  ior^olUK  ODlnlon  the  lodgment  and 
order  are  aflBrmed. 

'  n  Cal.  Wft 

Oaklook  <t  oI.  v.  Oaoitaoox.  (Na  18,693.) 

(Supreme  Court  of  California.  April  18, 1891.) 

FABTITEBSHIF  —  FiXJITO  CXBTIFICAXX  OF  FiBH 
Namb. 

A  firm  name  showing  only  the  sumanies 
of  the  partners  Is  not  '*a  flctiUous  name,  "  nor  "a 
designation  not  showioK  the  names  ol  the  part- 
ners, "  within  Civil  Code  Cal.  %  2486,  requiring 
every  firm  doing  business  nnder  snoh  name  or 
deai^atlon  tolfle  and  pabliah  a  oertiflcate  show- 
ing the  fall  names  and  reaideBiaesof  Its  meiabert. 
Following  Pendleton  v.  CUne,  86  OaL  148,  M 
Fac  Bep.  668. 

Department  2.  Appeal  from  superior 
court,  Kern  county;  A.  R.  Conklin, 
Judge. 

Thomaa  Rhodes  and  Wella  Hendershott 
tor  appelant.  J.  If.  Mathon,  for  respond- 
ent. 

McFa.bt.and,  J.  This  action  was  brought 
to  recover  9390.35  for  certain  personal 
property  alleged  to  have  been  sold  by 
plaintiffs  to  defendant.  D^endant  de- 
murred to  tbe  complaint,  and  tbe  eonrt 
below  snetalned  tbe  demurrer.  Plalntltto 
appeal.  Tbe  only  ground  of  demurrer  Is 
that  the  complaint  does  not  state  that 
plaintiffs  had  filed  a  certificate  of  partner 
ship,  as  required  by  section  2466  of  the 
Civil  Code.  The  complaint  shows  tbat 
the  plaintiffs,  F.  M.  Carlock  and  H.  B. 
Robb.  were  copartners  dolna  business  un- 
der tbe  firm  name  ot  Carlock  ft  Bobb. 
The  Arm  name  was  therefore  not  a  **flctl- 
tioue  name''nor*'a  designation  not  show- 
ing the  names  of  tbe  persons  Interested 
as  partners,**  within  said  section  of  the 
Code.  Pendleton  v.  Cline,  S5  Cal.  142,  24 
Pac.  Rep.  659.  Moreover,  tbe  proper  way 
to  raise  such  a  point  is  by  answer.  The 
Judgment  is  reversed,  with  direction  to 
the  court  below  to  overrule  the  demurrer 
to  the  complaint. 

W«  concur:  Bsattt,O.J.;DbHatvn,J 


08  CbI.  437 

People  v.  McNultt,  (No.  20.6.TO.) 
{Supreme  Court  of  California.   May  1,  1891.) 

MUBDBS — IhSANITT— BCKDBtr  op  PROOr — NUHO 
PaO  TOSC — AUENDMSNT — IsrOBMATIOH. 

1.  Insanity,  as  a  defense  to  a  charge  of  mur 
der,  must  be  established  by  a  {soponoieraiice  of 
evidence.  Following  People  v.  ftavers,  (CaL) 
ante,  88. 

3.  A  ]adgment  stating  that  defendant  hoa 
been  convicted  of  the  "murder"  of  deceased  is 
sufficient,  though  it  does  not  show  that  It  was 
mordor  in  the  first  degree. 

8.  The  trial  court  can  amend  its  minutesnunc 
pro  tuiiG,  to  bIiow,  in  accordance  with  the  fact, 
that,  when  defendant  appeared  for  Judgment,  he 
was  asked  "if  he  had  any  legal  caaae  to  snow 
why  lodgment  should  not  be  pronoonoed  against 

4.  An  informaUoa  chMvtng  tbat  deflsndant 
did  kill  and  murder  "one  James  CoUlns"  •offl- 
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demtly  ctiai^^  ttiat  defendant  murdered  ft  hnnuui 
btfng. 

ComnalBBlonerB*  decision .  Depa  rtmen  t 
1.  Appeal  from  superior  court,  city  and 
couuty  of  San  Francisco;  U.  J.  Mukphy, 

Witaon  &  Troutt,  for  api)ellant.  H.  B. 
Hart,  Atty.  Geo.,  fur  tbe  People. 

FooTE,  C.  The  defondant,  McNnlty, 
was  cbfu^ed,  by  Informatioa,  with  the 
murder  of  "one  James  Collins. "  He  was 
convicted  as  chnrged,  and  prosecutes  this 
appeal  from  thejudgment  rendered  against 
him,  and  from  an  order  denying  a  new 
trial.  "The  defense  set  up  at  the  trial 
was  insanity.  Tbe  bill  of  exceptions  le 
the  charge  of  tbe  court.**  Thegiroauda 
of  error  alleged  are  that  the  court  In  its 
instructions  charged  the  iury  that  the  de 
fendant  must  establisb  the  Tact  uf  insan- 
ity, after  proof  of  the  alleged  killing,  by  a 
preponderance  of  evidence;  bis  conten- 
tion, in  brief,  being  that  ftantty  la  a  neces- 
sary ingredient  in  the  guilt  of  one  charged 
with  murder;  that  such  guilt  mnst  be 
proved  beyond  any  reasonable  donbt; 
and  hence,  if  tbe  evidence  discloses  a  rea- 
sonable doubt  as  to  whether  a  defendant 
is  sane,  he  must  be  acquitted.  The  ques- 
tion which  In  exhaastiveiy  presented,  and 
the  authorities  fully  stated  and  discussed, 
has  recently  been  settled  by  an  opinion  of 
the  appellate  conrt  of  this  state  in  People 
r.  Travers,  (Cal.)  ante,  88.  which  as  to 
the  matter  In  hand  reads  thuB:  "(S)  In 
tbe  instructions  given  upon  tbe  nubject  of 
InBanlty,  there  was  no  error  prejudicial 
to  appellant.  They  are  somewhat  rolu- 
minous;  but  the  main  proposition  con- 
tained In  them  was  that  a  person  is  pre* 
sumed  to  be  sane  until  the  contrary  is 
shown, and  that  theburden  is  onadefend- 
ant  of  showing  insanity  by  a  preponder- 
ance of  evidence.  This  rule  has  bt'en  es- 
tttbllBhed  in  this  state  by  a  long  line  of 
authorities.  People  v.  Myers.  20  Cal.  518; 
People  V.  Coffman.  24  0al.  237;  People  v. 
MeDonell,  47  Cal.  184:  People  r.  WllBon,49 
Cal.  18;  People  t.  Heaseramitb.  61  Gal. 
246;  People  v.  Hamilton, 62  Cal.  377;  Peo- 
ple T.  Kemaghan,  72  ral.  6i>9.  14  Pac. 
Rep.  666:  People  v.  Eubanks,  86  Cat.  295, 
24  Fac.  Rep.  1U14.  And  this  long  line  of 
decleioDs  cannot  be  held  to  have  been 
overruled  by  People  v.  Busbton,  SO  Cal. 
160,  22  Pac.  Rep.  ia7,  649,  where  the  de- 
fenaewas  accident;  and  People  y.  Klllott, 
80  Cal.  296,  22  Pac.  Rep.  207,  where  tbe  de- 
fense was  self-defense,  in  those  casee  tbe 
court  was  dealing  entirely  with  tiioee  'cir- 
cumstances* referred  to  In  section  1105  of 
the  Penal  Code,  which  mitigate  or  Justify 
or  excose  an  act  done  by  a  sane  man  who 
might  commit  a  crime,  and  its  attention 
was  not  called  In  any  way  to  that  nn^ 
usual  and  peculiar  mental  condition 
called  'Insanity,*  which  renders  a  man  ut- 
terly Incapable  of  committing  crime  at 
all.  In  the  opinion  of  the  court  in  People 
V.  Busbton,  reference  ia  made  to  People  v. 
Smith,  60  Cal.  607.  and  People  v.  Flana- 
gan, 60  Cal.  S.  in  which  tbe  very  doctrine 
of  the  Bnabton  Case  waa  stated;  but  In 
thoae  cases — where  the  defenses  were  self- 
dtfenaeand  deioue  at  property'— the  court 


certainly  did  not  Intend  to  overthrow  the 
settled  rule  of  the  court  on  the  subject  of 
Insanity.  We  are  clear,  therefore,  that 
the  undisturbed  la  w  of  this  state  still  is 
that  the  burden  of  showing  insanity  is 
upon  a  defendant  who  seeks  shelter  under 
it  as  a  defense. "  2^  Pac.  Rep.  90.  This 
disposes  of  all  the  points  made  by  counsel 
for  the  defendant. 

An  attorney,  permitted  to  flie  a  brief  as 
amicus  curise,  has  ralaed  certain  points  as 
to  the  minutes  of  the  court  not  showing 
that  certain  things  were  done  which  are 
required  by  law,  and  that  the  judgment 
tvas  insufficient  as  not  shuwlog  that  tbe 
defendant  bad  been  convicted  of  murder 
Id  the  first  degree,  although  It  does  state 
that  the  sentence  was  "for  tbe  murder  of 
James  Collins  on  tbe  2Stb  day  of  March. 
18^,  of  which  you  have  been  duly  cou- 
victed."  Tbe  judgment  was  sufficient,  as 
stating  the  general  olTense  "murder"  for 
which  the  defendant  was  convicted.  Peo- 
ple V.  Murray,  43  Cal.  466:  £z  parte  Simp- 
son, 47  Cal.  127.  It  appears  that,  upon 
a  Btiggestion  of  the  diminution  of  the  rec- 
ord, the-v  was  filed  here  a  certified  copy 
of  the  minutes  of  the  trial  court,  contain- 
ing, among  other  tbiogs,  an  amendment 
of  tbe  minutes  nunc  pro  tune,  as  to  tbe 
fact  that  when  tbe  defendant  appeared 
for  judgment  he  was  asked  '*  if  he  had  any 
legal  cause  to  show  wb.v  judgment  shoald 
not  be  pronounced  against  him.*  This 
amendment  could  be  made  by  the  trial 
court  so  as  to  conform  to  the  true  eta  te  of 
facts,  even  pending  appeal.  People  t. 
Murback,  64  Cal.  372. 

As  to  all  other  matters  which  ft  Is  com- 
plained were  not  done,— even  If  It  be  con- 
ceded, without  deciding,  that  as  the  rec- 
ord originally  appeared  It  affii'matlv^y 
showed  that  they  were  not  done, — ^the 
certified  copy  of  tbe  minutes  of  the  pro- 
ceedings show  that  none  of  the  points 
made  as  to  the  sufitclency  of  tbe  minutes 
are  well  taken:  that  everything  was  done 
wbieh  the  statute  required  to  save  all  tbe 
rights  of  the  defendant  when  called  up  for 
sentence  and  Judgment. 

He  also  urges  an  objection  to  the  suffi- 
ciency of  the  information  In  respect  that 
it  does  not  designate  «  human  being  as 
having  been  murdered  by  defendant  in 
the  allegation  that  tbe  defendant  "did 
then  and  there  willfully,  unlawfully,  feloni- 
ously, and  of  his  malice  aforethought, 
kill  and  murder  one  James  Collins:**  the 
argument  being  that  one  James  Colllna 
might  mean  a  horse  as  well  as  a  person 
or  human  being.  It  Is  manifest  that  the 
defendant  could  not  have  been  otberwiHe 
than  informed  by  tbe  language  used  that 
he  was  accused  of  the  mnrder  uf  a  human 
being,  when  be  was  charged  with  having 
murdered  "one  James  CuUIur.*  This  la 
all  that  tbe  law  requires.  Subdivision  6. 
959,  Pen.  Code:  People  v.  Freeland,  6 
al.98.  Wether^ore  advise  that  tbe  Judg- 
ment and  order  be  affirmed. 

We  concnr:  Vahgliep,  C  ;  Bklcubr,  C 

Pbb  Ccriam.  For  the  reasons  ^ven  In 
the  foregoing  opinion  the  Judgmmt  and 
order  are  affirmed. 
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R0B8  T.  Kbnnbdt  et  a/.  (No.  18,664.) 
(Supreme  Ctourt  <^ OatifOrMa.  Vaji,  1801.) 

In  baDfe.  Appeal  from  etiperior  court, 
Tulare  county ;  Wiloam  W.  Cnoss,  Judse. 

W.  C,  Kennedy,  lor  nppellantB.  Wal- 
lace <ft  Prewett,  tor  reapondent. 

Per  Cdriam.  j?be  Jnd^ent  In  thin  case 
mnat  be  afflrmed  on  the  point  that  the 
filing  of  appellant  was  prior  to  eeffreKa- 
tlon,  OD the  authority  otGarfleld t.  Wilson, 
74  Cal.  175. 15  Pac.  Kep.  620;  Buchanan  v. 
Nuf^le,  ante,  512;  and  other  recent  cases. 
This  makes  It  nunevessary  to  examine  the 
other  points  made  by  respondent.  The 
Jndi^ment  and  order  denying:  a  new  trial 
are  affirmed. 

87  Cal,  US 

NORDHQLT  T.  NOttDHOLT,  (tWOCaseS.)  (No. 

13,962.) 

(Supreme  Court  of  Calif  omkL  Jan.  80, 1891.) 

LiTTAXOT— AtOIDANCB  OT  Deed— FULnLLHBUT  OF 

TbOST— DCBESS. 

1.  One  who  takes  and  holds  tbe  leeal  title  to 
land  in  trust  cannot  disafflrm  or  avoid  hid  deed 
in  execution  of  that  trust  on  tbe  grouod  of  hlit 

S.  &  an  action  to  aroid  a  deed  on  the  ground 
of  minorl^  alone,  there  being  evidence  tiiat 
plaintiff  induced  nis  mother  to  deed  to  him  in 
troat  for  defendant,  his  brother,  on  Mb  parol  prom- 
ise to  convey  it  £0  him ;  that  at  tbe  time  he  did 
not  intend  to  keep  hia  promise;  that  he  after- 
wards oonveyed  it,  with  tbe  secret  intention  of 
thereafter  avoiding  it  on  tbe  ground  of  infancy, 
—it  is  error  to  admit  erideooe  that  the  convey- 
ance to  defmdaat  was  indoood  by  dnreefl. 

CommlBSlonerB*  decision.  Department  2. 

Appeal  from  superior  court, Los  Anseles 
county;  William  P.  Wade,  Judge. 

GHf;e  A  Robarts  and  BrouBseau,  Hatch 
A  Tbumas,  for  api>eUant.  Sbtna  &  lAag 
and  Auderson,  Fitggerald  A  AndenoOf  tor 
respondent. 

Vanoukf.  G.  The  Issues  in  these  two 
actions  were  the  same,  and  the  actions 
were  consolidated  and  tried  together  by 
tbe  lower  court  on  the  same  evidence. 
Tbe  court  found  for  respondent  on  all  the 
Isanes,  and  rendered  judgment  according- 
ly Tbe  appeals  are  from  the  final  judg- 
ment, and  from  an  order  denying  motion 
for  new  trial.  It  appears  by  tbe  pleadings 
tbat  tbe  parties  are  brothers,  and  tbat 
on  November  17,  1886,  their  mother  con- 
veyed to  the  respondent,  William,  by  deed 
absolute  on  its  face,  e:cpreaetj]g  a  nominal 
consideration  of  one  dollar,  an  undivided 
fourth  part  of  certain  real  property  situ- 
ate In  tbe  city  and  county  ol  Los  Angeles; 
tbat  appellant,  John,  claimed  that  this 
conveyance  was  In  trust  for  him,  and  de< 
manded  of  WMlIlam  a  conveyance  of  the 
l^al  title;  tbat  on  February  10,  1SS7, 
William,  who  was  then  a  minor,  over  tbe 
age  of  18  years,  conveyed  to  John,  by  a 
bargain  and  sale  deed,  expressing  a  nomi- 
nal consideration  of  one  dollar,  the  same 
undivided  foartb  <a  tbe  property;  tbat 
this  conveyance  was  claimed  by  appellant, 
John,  to  have  been  made  In  execution  of 
tbe  alleged  trast.  Tiie  respondent  denies 
the  trnat,  and  seeks  to  avoid  his  deed  of 
February  10th,  to  John,  on  tbe  ground 
tbat  at  tbe  time  of  Its  execution  he  was  a 


minor  of  tbe  age  of  only  18  years.  If  the 
respondent  took  and  held  the  legal  title 
In  trust  for  appellant,  be  cannot  disafflrm 
oravoid  blsdeed  In  execution  ol  thattrust, 
on  the  ground  of  his  minority, slncetbe  ex- 
cutlon  of  the  trust  was  a  duty  which  a 
court  of  equity  would  have  compelled  him 
to  periorm  notwithstanding  bis  infancy. 
Elliott  V.  H<irn,  10  Ala.  848,  and  caxes 
there  cited;  Starr  v.  Wright,  20  Ohio  St. 
97;  Prouty  v.  Edgar,  6  Iowa,  353;  Sehoul- 
er.  Dom,  Rel.  §  416.  Therefore  the  respond- 
ent's riKhc  to  disaffirm  his  conveyance 
of  February  lOth  depends  npon  the  Issue 
as  to  whether  be  held  tbe  legal  title  In 
trust  for  tbe  latter.  Upon  this  Issue 
the  lower  court  found  for  the  respond- 
ent, and  the  appellant  contenilB  that  this 
finding  Is  not  Justified  by  the  evidence. 
There  Is  nothing  la  the  deed  of  the  mother 
tr>  respondent  to  Indicate  that  the  convey- 
ance was  In  trust;  nor  Is  tbe  alleged  trust 
evidenced  by  any  written  Instrument  sub- 
scribed by  the  respondent  or  his  agent.  If 
the  trust  exists.  It  arises  from  fraud,  and 
is  therefore  a  constructive  trust,  nut  with- 
in the  statute  of  frauds,  which  may  be 
proved  by  parol;  and  this  Isthe  theory  on 
which  tbe  case  was  tried.  Tbe  evidence 
tended  to  prove  that  themother.at  the  re- 
quest of  respondent,  hud  been  Induced  to 
convey  the  property  In  question  to  her 
four  children,  viz.,  rcspondpnt,  appellant, 
and  her  two  daughters,  one  undlvIdeiJ 
fourth  toeach;  that  William  (reapundent) 
had  requested  her  to  convey  tuhlin  John's 
fourth  In  trust  for  tbe  latter,  oti  account 
of  John's  dissipated  habits  at  that  time, 
to  be  reconveyed  to  John  when  be  should 
become  temperate,  or  when  William  should 
becnma  21  years  of  age;  that  at  Orst  the 
mother  conHcnted  to  thin,  and.  In  the  ab- 
senceof  John,  William  presented  to  lierthe 
draft  ol  a  deed  to  this  effect,  and  requested 
ber  to  execute  It;  that  she  refused  to  exe- 
cute the  deed  as  drawn,  conveying  John's 
fourth  to  V71lliani  In  trust,  bat  did  then 
(November  8,  1880)  esecnte  a  deed  to  Will- 
iam and  her  two  daughters,  conveying  tir 
each  one  undivided  fourth  of  the  proper- 
ty; that  afterwards  (November  17,  iJrtiOj 
respondent  agalu  requested  his  mother  to 
convey  to  him  the  other  fourth.  In  trust 
for  John,  which  she  then  did,  withoutoth- 
er  consideration  than  the  parol  under- 
standing with  respondent  and  tals  express 
promise  to  her  that  he  would  reconvey 
that  fourth  to  John,  as  above  stated: 
tbat,  at  tbe  time  of  making  this  promise  to 
hold  in  trust  and  to  reconvey  to  John,  re- 
spondent did  not  Intend  to  perform  his 
promise,  but  Intended  to  claim  and  bold 
that  fourth  absolutely  for  hlmsell,  as  he 
does  in  these  actions;  that,  upon  John's 
claiming  and  demanding  of  him  a  convey- 
ance o[  that  fourth,  heexecuted  the  deed  of 
February  10,  1887,  but  with  the  secret  In. 
tentlon  of  thereafter  disaffirming  it  on  the 
ground  of  his  minority,  as  be  is  endeavor- 
ing to  do  in  these  actions.  These  tacts,  if 
proved,  cooatltute  such  fraud  as  would 
justify  a  court  of  equity  In  declaring  the 
respondent  a  more  trustee  of  tbe  legal  title 
for  the  benefit  of  the  appellant.  Brison  v. 
Brieon,  75  Cal.  625,  17  Pac.  Kep.  689;  Ad- 
ams v.  Lambard,  HO  Cal.  426,  22  Pac.  Rep. 
180;  Sandfosa  v.  Jones,  85  Cal.  4S1.  And 


Digitized  by  Google 


600 


PACXFIG  BBFOSIEB.YOL.26. 


(OiL 


the  evidence,  poeltlre  and  circumstantial, 
on  the  part  of  the  appellant,  seema  prima 
facie  Bufflclent  to  prove  them.  Indeed, 
tliey  seem  to  be  supported  by  a  decided 
preponderance  or  evidence  properly  admit* 
ted. 

But  It  was  claimed  by  tlie  respondent 
on  tbe  trial,  without  any  foundation 
tbereforln  the  pleadings,  that  bis  deed  to 
appellant  of  February  10, 18S7.  was  exe- 
cuted under  duress  per  minus,  which  his 
testimony  on  thtj  trial  hod  Home  tendency 
to  prove.  This  testimony  of  the  respond- 
ent as  to  threats  by  John  was  objected  to 
by  coaDBel  for  appellant,  on  tbe  ground 
that  It  was  Irrelevant  to  any  Issue  made 
by  thepleadings.  Tbe  objection  was  over- 
ruled by  the  court,  and  counsel  for  appel- 
lants excepted.  Thereupon  respondent 
testified  as  follows:  **  Well,  at  that  time 
Joltn  thought  he  bad  a  quarter  Interest  in 
this  property,  and  he  used  to  ask  me  tor 
the  property  all  the  time.  At  that  time 
he  was  drinking  very  heavily,  and  be  told 
me  several  times  II I  did  not^ve  blm  up 
that  property bewould do  me  up, or  some- 
thing to  that  effect.  1  felt  the  Influence  of 
him.  and  I  talked  with  Judge  Ling  about 
it,  and  he  said  if  I  gave  blm  a  deed  I  could 
disaffirm  It  after  awhile,  and  keep  him 
quiet  for  the  present.  So  with  that  I 
made  a  deed  to  him  of  one-qnarter  Inter- 
est In  the  property.  John  would  speak  to 
me  about  the  matter,  on  an  average, 
every  other  day.  He  would  say  that  he 
bad  an  Interest— a  quarter  Interest — in  the 
property.and  that  he  wanted  It;  hewant- 
ed  a  leed  to  that  property."  I  think  the 
court  erred  in  overruling  the  objection  to 
this  testimony  to  tbe  possible,  it  not  prob- 
able, prejudice  of  the  appellant.  The  con- 
veyance of  February  10. 18S7,  under  the  cir- 
cumstances of  John's  claim  and  demand, 
tended  to  Justify  an  Inference  that  the  re- 
spondent then  recognized  the  trust  and  J<Is 
obligation  to  convey  the  property  to 
John,  which  corroborates  and  strengthens 
the  other  evidence  of  the  xrxwt ;  but.  If  the 
conveyance  was  coerced  uy  duress  of  any 
kind,  no  such  Infert^nce  could  he  drawn. 
Why.  if  respondent  did  not  recognise  the 
trust,  did  he  execute  the  deed  of  February 
10. 1887?  This  question,  so  pertinent  un- 
der the  circumstances.  Is  answered  by  ev- 
idence of  duress.  But,  since  the  execution 
of  the  deed  was  expressly  admitted  by  re- 
spondent's pleadings,  and  the  duress 
sought  to  be  proved  was  affirmative  mat- 
ter in  avoidance  of  tbe  deed,  It  should 
have  been  specially  pleaded;  else  no  evi- 
dence to  prove  It  should  have  been  admit- 
ted against  the  objection  of  appellant. 
McOreary  t.  Harston.  66  Cal.  4U3;  Mc- 
Creery  v.  Duane.  62  Cal.  202;  Miller  v. 
Sh&rp,  48  Cal.  8M:  McConib  v.  Reed,  28 
Cal.  2Sl.  The  only  matter  pleaded  in 
avoidance  of  *^he  deed  is  the  minority  of 
tbe  respondent,  which,  we  have  seen,  is  ni)t 
available  If  the  respondent  held  the  prop- 
erty in  trust  as  alleged,  and  as  the  evi- 
dence tends  to  prove.  For  the  error  In 
admitting  respondent's  testimony  as  to 
duress,  I  think  the  Judgment  and  order 
should  be  reversed,  and  tbe  causes  re- 
manded tor  a  new  trlaL 

1  eoncar:  Bklchbb,  0. 
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opinion,  but  go  further.  I  think  It  would 
make  no  difference  If  the  duress  were 
pleaded  in  thefullest  manner.  Thedeed  of 
the  respondent  can  no  more  be  avoided  on 
the  ground  of  duress  than  It  can  on  the 
ground  of  minority.  A  court  of  equity 
will  not  lend  its  assistance  to  a  man  to 
set  aside  on  the  ground  of  duress  an  exe- 
cution of  a  valid  trust.  That  would  be 
to  assist  a  fraud.  This  question  fairly 
arises,  and,  If  it  be  not  disposed  of  now, 
the  case  wUl  probably  come  back  again. 

Pkr  Cuuiam.  For  the  reasons  given  in 
the  foregoing  opinion  tbe  Judgment  and 
order  are  reversed, and  the  causes xewand- 
ed  for  a  new  trial. 


88  Cal.  in 

/o  re  Wbioht  et  al,  (No.  IS.SOS.) 
{Supreme  Court  tif  Calif omla.  March  19, 189t ) 
Insolvesct— Petitios— Vbbificatios. 

1.  The  allegation  in  a  pocltion  in  insolvency 
B^inat  a  flrui,  alleglDft  that  A.  and  B.,  doing 
business  under  the  firm  name  of  A.  &  B.,  are  in- 
debted, instead  of  aveiriiig  that  the  firm  "A.  & 
B. "  is  indebted,  Is  not  insnCBoieat,  as  Bhowlng 
that  the  indebtedness  is  by  the  parties  as  Individ- 
uals, rather  than  by  the  partnership. 

8.  "Where,  In  a  petition,  different  creditor* 
have  joined,  having  several  debts,  and  are  re- 
quired to  join  in  tbe  verification,  some  of  the 
matters  must  necessarll;  be  stated  upon  informa- 
tioQ  and  belief,  and  that  form  of  verification  is 
proper,  although  there  are  no  sllegationa  in  the 
petition  whloh  are  stated  to  be  apon  information 
and  belleL 

Commisslooers* decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  county; 
William  W.  Ckobs,  Judge. 

O.  L.  Abbott^  for  appellants.  U,  O. 
Bradlejr  and  Q.  E.  Lawreoee,  lor  respoad- 
euts. 

Temple,  C.  The  only  questions  present- 
ed by  this  appeal  are  as  to  the  aufflctency 
of  the  petition  and  tbe  verification.  They 
are  as  follows: 

**In  the  superior  court  of  the  county  of 
Tulare,  state  of  California.  In  the  matter 
of  D.  L.  Wright  and  W.  B.  Wright,  co- 
partners di>lng  businees  under  the  firm 
name  of  D.  L.  and  W.  B.  Wright.  Insolvent 
debtors.  To  the  Hun.,  the  superior  court 
of  the  county  of  Tulare.stateof  Calilornla. 
The  petition  of  D.  H.  Cohn  and  S.  Cohn, 
doing  business  under  the  firm  name  of 
Cohn  &  Co.,  Frederick  Kern,  Matthew  Mc- 
GoveiTi,  Frank  T.  Elam,anil  Geo.  Wright, 
reapeclively,  show,H  that  petitioners  are 
each  residents  of  the  state  of  Califoniia. 
and  that  D.  L.  Wright  and  W.  B.  Wright, 
copartners  doing  husioess  under  the  firm 
name  of  D.  L.  and  W.  B.  Wright,  above 
named,  are  residents  of  tbe  county  of  Tu- 
lare, state  aforesaid,  and  areindebied  to 
your  petitioners  as  follows  to  tbe  eald 
firm  of  Cohn  &  Co.  in  the  sum  of  91.241.85, 
on  a  promissory  note  executed  and  deliv- 
ered by  said  firm  of  D  L.  and  W.  B. 
Wright  to  said  firm  of  Cohn  <k  Co.  of  date 
Octooer  38, 18»t9,  f or  the  principal  sum  of 
f 1,376,  bearing  Interestat  the  rate  of  10  per 
cent,  per  annum,  no  part  of  which  has 
been  paid,  save  and  except  tbe  sum  of 
9163.16,  leaving  now  due  oo  said  note  the 
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earn  of  $1,241.85;  to  Frederick  Keni  In  the 
sum  off60.75.  for  guods.  wares,  and  mer- 
cbandtfte  sold  and  delivered  to  Bald  Insolv- 
entB  within  the  last  two  Tears;  to  Mat- 
thew McGovern  In  the  Bum  of  f  8.50,  for 
care  of  team  and  livery  bill,  fumlfihed  with- 
in two  years  last  past:  to  Frank  T.  Klam 
in  the  sum  of  f 7.S5,  for  blacksmlthlng  and 
lumber,  furnished  within  two  years  last 
past;  Geoi^  Wriglit  in  the  sum  of  f6.00, 
for  brick  and  mortar,  furnished  within 
two  years  last  past,— in  all  f 1,324.95;  and 
each  and  all  of  said  sums  are  now  due, 
and  the  same  or  no  part  thereof  has  been 
paid,  and  neither  of  said  petitioners  has 
become  a  creditor  of  said  firm  of  D.  L.  and 
W.  B.  Wriffbt.  by  assliicnnient  within  thir- 
ty days  prior  to  the  flllnar  of  thtB  petition ; 
that  said  D.  L.  and  W.  B.  Wright,  copart- 
nere  as  aforesaid,  were  on  the  7th  day  of 
I>ecember,  18S9,  insolrent;  that  said  Arm 
of  D.  L.  and  W.  B.  Wright  did.  on  or 
about  the  7tb  day  otDecember.l8S9,  trans- 
fer and  convey  to  one  E.  E.  Giddlngs  and 
John  Nance  their  certain  livery  stable 
outfit,  and  their  stock  belonging  to  said 
lively  stable,  and  other  promrly  situate 
In  the  town  of  Dinubu  and  In  Tulare  coun- 
ty, with  Intent  to  delay,  defraud,  and  hin- 
der their  creditors  and  your  petitioners 
herein  from  collecting  their  Just  claims 
against  said  flrm ;  that  said  Arm  of  D.  L. 
and  W.  B.  Wright  have  transferred  and 
conveyed  all  their  property  within  thirty 
days  last  paHt.  and  now  have  no  proper- 
ty, as  your  petitioners  are  Informed  and 
believe,  subject  to  attachment.  Wherefore 
your  petitioners  pray  that  the  said  court 
Issue  Its  order  to  said  D.  L.  &  W.  B. 
Wright,  copartners  doing  buslnesB  under 
the  flrm  name  of  D.  L.  &  W.  B.  Wright,  tu 
abow  cause,  at  a  time  and  placs  fixed  by 
tbecourt,  why  they  shuuM  notbeadjudged 
insolvent  debtors,  and  the  surrender  o( 
their  estate  be  made  for  the  benefit  of  their 
creditors  In  manner  required  of  insolvent 
debtt>TB. 

Us 

"Matthew  X  McGotkrn. 
mark. 

"Witness  to  sig- 
nature of    Mat-   Freobkick  Kkrn. 
thew  McGovem,   D.  S.  Cohn  A  S.  Corn, 
N.  O.  Bbadlbt.  Copartners  as  Cobn  &Co. 

"  Frank  T.  Elam. 

"Gkokgb  Wright. 

"State  of  California,  county  of  Tulare— 
es.:  D.  S.  Coho,  Matthew  McGovern,  and 
Frederick  Kern,  being  each  severally  and 
duly  sworn,  says  that  be  has  beard  read 
the  foregnlng  petition,  and  knows  the  con- 
tents thereof,  and  that  the  samn  is  true  of 
bis  owu  knowledge,  except  those  matters 
therein  stated  on  information  and  belief, 
and  us  to  tbose  matters  that  he  believes  it 
tu  be  true,  and  said  D.  8.  Cobn,  above 
named,  further  says  that  he  Is  now  and 
was  at  all  times  herein  mentioned  a  mem- 
ber of  the  flrm  of  Cohu  &  Co.,  above 
named. 

his 

"  Matthew  X  McGotbbn, 

mark. 

"Witness  to  sig- 
nature of   Mat-  Fredroick  Kern. 
thew  McOovem,  J}.  S.  Couh.** 
N.  O.  Bradlbt." 
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The  objection  to  the  petition  Is  that  it 
does  not  show  that  the  credltora  were 
creditors  of  the  partnership,  rather  than 
of  D.  L.  and  W.  B.  Wright  as  individuals. 
The  allegation  is  that  D.  h.  and  W.  B. 
Wright,  doing  business  as  partners  under 
the  flrm  name  ol  D.  L.  &  W.  B.Wright, are 
indebted,  etc.,  and  not  that  the  lirm  of  D. 
L.  &  W.  B.  Wrlgh  t  are  indebted,  etc.  I  think 
this  averment  can  only  be  understood  as 
charging  that  the  Indebtedness  arose  in 
the  bosinesBof  thecopartnershlp.  Therels 
no  provision  In  the  Insolvent  act  lor  ad- 
judging two  or  more  persons  insolvent, 
and  providing  for  a  Joint  assignment,  ex- 
cept section  35.  which  authorizes  such  pro- 
ceedings In  favor  of  or  against  partners  tn 
reference  to  partnership  debts  and  assets. 
In  such  case  the  proceeding  Is  properly 
for  or  against  them  Individually  as  part- 
ners. This  must  be  so,  for  the  separate 
estate  of  each  member  of  the  flrm  also 
passes  to  the  assignee.  And  such  was  the 
practice  In  bankruptcy  In  the  federal 
courts.  Partnership  debts  are.  after  all, 
only  Joint  obligations,  and  tbeflrm  can- 
not be  insolvent  unless  the  Individual 
members  are  so.  It  Is,  doubtless,  neces- 
sary to  show  what  the  partncrahtp  debts 
are,  for  various  questions  are  likely  to 
arise  between  Individuals  and  flrm  credit- 
ors in  marshaling  the  assets  and  pay- 
ing debts.  The  form  adopted  here  In  the 
averment  of  the  partnership  Indebtedness 
Is  quite  similar  to  that  which  has  always 
been  employed  In  pleading  partnership 
Indebtedness, andl  thlnklssufftcient.  The 
objection  to  the  verification  Is  that  it  Is 
in  the  UHual  form  for  the  verlflcarion  of  a 
pleading,  which  includes  matters  stated 
on  Information  and  belief.  There  are  no 
matters  tn  the  petition  atatPd  to  be  on  in- 
formation and  oeller.  and  the  statute  does 
not  prescribe  the  form  of  the  verification. 
Where  different  creditors,  however,  hav- 
ing several  debts,  are  required  to  Join  In 
a  verlflcatlun,  some  of  the  matters  must 
neces&arlly  be  stated  upon  the  Informa- 
tion and  belief  of  each  of  tiie  afHants.  I 
think  the  petithm  and  verification  suffi- 
cient, and  the  Judgment  and  orders  ap- 
pealed (rum  should  be  affirmed. 

We  concur:  Vakcluef,  C.  ;  Footb,  C. 

Per  Cdriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
ordov  appealed  from  are  affirmed. 
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Udrdock  t.  Clabeb  et  al.  (No.  13,977.) 
(Siqnvms  Cburt  of  CaM^omia.  Uuofa  1ft,  1801.) 
FATmnT  — •  Afplioation — Coxpomn)  iKTSRaar— 

AooooimNa  BarvBBN  Hobtsaoob  ahs  Hort- 

OAQSK. 

1.  Whazenun'tKageeB  In  poaseaalDii  of  the  mort- 
gaged estate  zeoeive  therefrom  a  net  Inooioe  over 
ana  above  their  ezpeodltures,  they  are  under  ob- 
ligation to  so  apply  such  payineots  to  reduce  the 
moro  onerous  undertakings  of  the  debtor  if  it  can 
be  done  consistently  wltb  their  receipt  of  all  he 
has  contracted  to  pay  them;  and  where,  of  sev- 
era!  obligations  secured  by  suoh  mort^ige,  one 
bears  uompound  and  the  others  simple  Interest, 
the  payments  mu&t  be  applied  so  as  to  first  extin- 
guish the  one  bearing  compound  interest. 

3.  Where  the  court  has  made  a  iinding  upon 
settlement  of  the  account  of  mortgagees  In  poa 
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session,  staUng  it  as  of  that  date,  and  the  decree 
is  nut  entered  until  some  time  afterwards,  it  is 
not  error  for  the  court  to  make  a  snmdemental 
flndlne  showing  the  CKpenditures  and  receipts 
since  the  former  aooonnti  and  to  modi^  It  aooord- 
Ingly. 

In  bank.  Appeal  from  eoperlor  court, 
Lassen  connty ;  KiCYaiiR,  Judge. 

A .  L.  Hart  a  nd  Solen  Ball,  for  appellants. 
J.  D.  Goodwin,  D.  W.  Jeaka,  and  W.  N. 
OoodwlBj  for  respondent. 

Habbiboh,J.  February  4,  1876,  Adam 
Murduck  borrowed  from  the  defendant 
Clarke  ^,600,  and  erecuted  to  Iilra  his 
prnmlsRory  note  therefor,  "  with  interest 
thereon  at  the  rate  of  one  and  one-fourth 
per  cent,  per  month  from  said  4th  day  ol 
±'el>rnary,  1876,  interest  payable  Beml-an- 
naally,  and,  If  not  so  paid,  to  be  added  to 
the  principal,  and  bear  a  like  rate  of  inter- 
est, and  at  the  same  time  conveyed  to 
him  certain  real  property  consisting  of  tbe 
"  Big  Valley  Ra  nch  "  and  the  "  Beaver  Creek 
Banch"  "for  the  purpose  of  securing  tbe 
payment  of  said  promissory  note  accord- 
ing to  the  terms  thereof. "  March  22, 1875, 
Clarke  conveyed  to  bis  co-defendant.  Cox, 
an  equal  ono-half  of  tbe  Interest  in  said 
note  and  aecorlty,  and  on  the  same  day 
Murdock  borrowed  from  Clarke  and  Cox 
the  f urthersiim  of  95,000,  for  wliich  he  gave 
them  Ills  promissory  note  fortbatamount. 
"with  interest  at  tbe  rate  of  one  and 
a-balf  per  cent,  per  month  from  date  un- 
til  paid. "  At  that  time  It  was  agreed  be- 
tween Murdock  and  the  defendants  that 
the  defendants  "should  have  and  hold  the 
poBsedslon  and  control"  of  the  said  real 
estate,  together  with  certain  property 
"until  the  said  promissory  notes,  with  in- 
terest thereon,  together  with  such  further 
amounts  or  sums  as  should  be  advanced 
and  paid  out  by  said  Clarke  aud  Cox  tor 
said  Murdock,  should  be  fully  paid  to 
tbom . "  April  10,  1 876,  a  bill  of  sale  of  said 
personal  property  was  executed  by  Mur- 
dock to  Clarke  and  Cox  **  In  pursuance  of 
said  agreement,  aud  as  further  security 
for  the  payment  of  nald  several  amounts. " 
The  derendants  took  possession  of  tbe 
ranches  aforesaid  on  the  23d  day  of  March, 
187{),  end  after  tbe  execution  of  the  bill  of 
sale  tberefor  they  also  took  possession  of 
certain  of  tbe  personal  property  therein  de- 
scribed. After  the  execution  uf  said  bill  of 
sale  the  defendant,  at  the  request  of  Mur- 
dock, advanced  and  paid  to  and  for  his 
use  and  benefit  other  sums  of  money,  for 
some  of  which  begavethem  blsnote,"  with 
interest  at  the  rate  of  one  and  one-lialf  per 
cent,  per  month,"  and  for  a  portion  of 
which  "no  note  or  instrument  in  writing 
baseverbeen  given."  Murdock  died  intes- 
tate December  7, 1875,  and  thereafter  his 
administratrix  (tbe  respondent  herein) 
broagbttbls  action  against thedefcndanta 
for  an  accounting  of  tbe  money  received 
by  them ;  and  in  the  prayer  to  her  com- 
plaint asked  "that  such  sara  as  may  be  nec- 
essary for  that  purpose  be  appropriated 
to  tbe  payment  uf  the  said  sums  of  money 
borrowed  of  the  said  defendants  by 
tbe  said  Adam  Murdock,  with  the  Interest 
thereon ;  and  that  said  applications  of 
said  money  to  such  payment  be  made  as 
of  the  dute  at  which  the  said  money  was 


received  by  the  defendants.**  The  case 
came  on  tor  trial  April  SO.  1888,  and  in  its 
decision  rendered  February  IS,  1889,  tbe 
court  settled  the  account  ot  the  defendants 
from  tbe  time  they  took  possession  of  said 
property  down  to  May  l.lSi$8.  In  Its  find- 
ings ot  fact  tbe  court  found  **  that  since 
th5y  have  been  in  the  possession  of  the 
saia  property,  as  aforesaid,  the  total  ex- 
penses of  defendants  in  tbe  necesHary  and 
proper  management  and  care  of  said  prop- 
erty, properly  chargeable  to  said  estate, 
has  been  f34,85S.67,  and  their  receipts  from 
tbe  products  of  said  ranches,  the  sales  ot 
cattle  and  lease  of  hay  land, have  amount- 
ed to  $48,160.45."  The  court  also  found 
that  the  defendants  had,  in  addition  to  re- 
alizing the  foregoing  amounts  from  said 
property,  made  use  ot  the  property  so  held 
by  them,  for  thrir  own  benedt,  and  that 
"the  value  of  the  use  and  occupation  of  the 
said  ranches  on  the  part  of  tbe  defendants 
tor  tbelr  own  stock  since  the  1st  day  of 
November,  1877,  up  to  the  present  time  is 
91,001)  per  annum,  and  that  the  defendants 
are  properly  chargeable  therewith."  It 
also  found  "that  no  part  of  any  money  re- 
ceived by  tbe  defendants  from  the  sale  of 
stock  or  other  products  of  the  ranch,  or 
from  the  leasing  of  the  bay  land,  has  been 
applied  to  tbe  paymentot  the  debts  due  to 
them  by  the  estate  of  Adam  Murdock;* 
and.  In  conclusion,  "that  upon  a  full  ac- 
couutiug  the  plaintiff  was  indebted  to  tbe 
defendants  on  the  Ist  day  ot  May,  188S.  in 
the  sum  of  929,752.68,  no  credit  fur  com- 
pounding ot  interest  being  allowed  defend- 
ants."  From  these  findings  the  court 
found  as  Its  conclusions  ot  law  that  tbe 
plaintiff  was  entitled  to  a  reconveyance 
of  tbe  property  "upon  the  payment  to  said 
Cox  and  Clarke  of  the  said  sum  ot  f 29,752.- 
59,  withsimplelntereston  thenotes  held  by 
them  against  said  estate  since  the  let  day 
ot  May,  1888,  and  such  further  sum  as  may 
have  been  expended  by  them  for  tbe  bene- 
fit of  said  estate  since  said  date,  less  such 
sum  as  they  may  have  received  from  said 
estate  by  the  sale  of  cattle  and  other  prod- 
ucts, and  the  leasing  ot  bay  land,  and  less 
a  rental  of  91i000  per  annumsincesaid  date, 
for  the  use  ot  said  ranches  for  their  own 
stuck;"  and  directed  a  decree  to  be  en- 
tered accordingly.  Prior  to  tbe  entry  of 
tbe  decree  a  supplemental  account,  ren- 
dered under  the  toregolng  directions  from 
May  1,  1888,  was  settled  by  tbecourt,  and 
in  its  decree,  after  settling  said  account, 
the  court  found  that  there  vraa  a  total  of 
931,926.37  due  and  owlngfrom  the  plaintitt 
to tbedetendanto,and directed  and  decreed 
that** upon  the  payment  by  plalntllf  to 
defendants  uf  the  said  sum  ot  931,926.37, 
within  thirty  days  after  the  entry  ot  this 
decree,  tbe  defendants  shall  convey  to  the 
estate  ot  Adam  Murdock,  deceased,  all  of 
said  property  then  remaining  in  their 
bands.  This  dt>cree  was  entered  July  3. 
1889,  and  thereafter  the  defendants  ap- 
pealed to  this  court  "from  the  part  of  the 
judgment  and  decree  rendered  iti  favor  o( 
satd  defendants  against  said  plaintiff,  and 
which  adjudges  that  no  credits  tor  com- 
pounding of  Interest  bealluwed  thedefend- 
ants,  and  which  adjudges  that  there  was 
due  from  tlie  piaintin  to  the  defendants  at 
the  date  ot  filing  suld  decree,  931,926.37  on- 
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Ij.**  Ttae  points  presented  on  behalf  ot  the 
appellants  are  that  tbe  courtshonld  hare 
computed  Interest  npon  the  98.54)0  note 
by  compounding  the  same  accordlns  to  Its 
terms,  and  ttaat  the  same  rate  uf  compota  ■ 
tlon  should  be  continued  antll  tbe  entry 
ot  the  decree. 

1.  Ttae  rules  scoTernlnrtbe  application  ot 
Indefinite  payments  made  by  a  debtor  to 
his  creditor,  to  whom  he  owes  different 
obligations,  bad  tbelr  origin  In  ttae  civil 
law;  but  in  tbosecountriee  wtaere  tfaecom* 
mon  law  prevails  the  rales  of  tbe  civil  law 
have  been  greatly  modified,  and  In  some 
reaper t8  entirely  repudiated.  Both  sys- 
tems concur  la  giving  to  ttae  debtor  the 
rlgbt  to  designate  at  tbe  time  ot  tbe  pay- 
ment the  debt  to  which  be  wishes  the  pay- 
ment applied.  Both  systems  also  bold 
that,  1!  tne  debtor  aball  not  then  desig- 
nate the  debt  to  which  be  wishes  the  pay- 
ment applied,  the  creditor  may  make  ap- 
plication of  tbe  payment ;  and  that,  it  nei- 
ther makes  sncb  application.  It  shall  be 
made  by  ttae  court.  Tbe  prindplee  npon 
which  the  application  Is  to  be  madeby  the 
creditor  or  by  tbe  court  differ  widely  in  the 
two  systems.  By  the  rules  of  the  civil 
law.  if  the  debtor  at  the  time  ot  payment 
makes  no  application  thereof.  It  is  the  du- 
ty of  the  creditor  to  make  application  in 
accordance  with  the  supposed  Intention 
Of  the  debtor,  and  to  that  debt  upon 
which  the  creditor  would  bave  applied  it 
had  he  been  the  debtor;  and  that  any  ap- 
plication by  the  court  must  be  made  to 
that  debt  which  the  debtor  at  the  time 
bad  the  most  Interest  to  diechai^e,  irre- 
spective of  its  effects  upon  the  creditor. 
1  Dom.  Civil  Law,  boolc  4.  tit.  1.  S4;  1 
Evans.  Potb.  p.  628;  Civil  Code  La„  arts. 
2163-2166.  Ttals  rule  has  been  recognized 
In  some  of  tbe  states  of  this  country,  but 
In  the  courts  ot  the  United  States  and  of 
the  greater  number  ottbeindlvidualstates 
It  has  been  repudiated,  and  it  may  now 
be  considered  as  the  settled  rule  In  this 
country  wherever  thecomroonlaw  prevails 
ttaat  when  neither  party  to  tbe  transac- 
tion makes  any  application  ot  tbe  pay- 
ment, and  there  are  differpnt  debts  due 
from  tbe  debtor  to  the  creditor,  the  law 
will  make  the  application  in  such  a  man- 
ner. In  view  of  all  the  circumatances  of  the 
case,  as  Is  most  In  accordance  with  Justice 
and  equity,  and  will  best  protect  and 
maintain  the  rights  of  both  parties. 
Field  T.  Holland.  6  Cranch,  8;  Logan  v. 
Mnson,  6  Watts  &  S.  9;  Stone  v.  Seymour, 
15  Wend.  19;  Smith  v.  Loyd,  11  Leigh, 
512;  Allen  v.  Culver,  3  Denio,  284;  Story, 
Eq.  Jur.  459ft.;  2  Greenl.  Ev.  §  533.  One  of 
the  elements  underlying  the  rule  tor  the 
protection  ot  each  party  in  his  rights  is 
ttaat  the  burden  sball  be  made  as  light 
upon  the  debtor  as  Is  consistent  with  giv- 
ing to  tbe  creditor  cdl  that  the  debtor  has 
bound  himself  to  pay.  it  tbe  creditor  by 
any  appllcachm  that  may  be  made  tor  bim 
can  receive  all  for  which  the  debtor  Is  un- 
der an  obligation  to  him,  it  Is  but  equity 
tliat  it  should  bt)  applied  in  such  a  modu 
as  will  be  least  onerous  to  the  debtor. 
On  tbe  other  hand,  when  tbe  Interest  ot  the 
debtor  cannot  be  promoted  by  any  par- 
ticular application  ot  tbe  payment,  or 
wben  it  is  a  matter  ot  Indifference  to  bim 
Cal.Rep.  28-28  P.— 11 
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In  wblcb  mode  the  application  Is  made,  tba 
law  raises  a  presumption  that  tha  pay^ 
meat  was  actually  received  In  the  way 
that  was  of  most  advantage  to  the  cred- 
itor. It  the  application  can  be  so  made  as 
to  discharge  all  tbe  obligations  of  tbe 
debtor  without  Increasing  bis  burden,  it 
win  be  deemed  Indifferent  tn  faim  npon 
wtaicta  obligation  tbe  payment  sball  be 
applied.  The  principles  of  this  rale  find 
tbelr  application  in  cases  whN«  it  Is  held 
that  a  payment  Is  to  be  applied  to  inter- 
est Instead  of  principal ;  to  an  Interest- 
bearing  debt  In  preference  to  one  bearing 
no  interest;  to  the  payment  ot  legal  Intet^ 
est  Instead  ot  that  which  Is  usurious;  to  a 
debt  that  bas  matured  rather  than  to  one 
not  yet  due;  to  the  payment  ot  legal  Items 
in  an  account  rather  than  ot  those  which 
are  iil^al;  and,  on  the  other  hand,  for 
the  purpose  ot  protecting  tbe  rights  of  the 
creditor,  a  payment  will  be  applied  to  the 
earlier  Items  ot  an  account  in  preference  to 
later  ones;  to  an  unsecured  debt  in  prefer, 
ence  to  one  tor  wtaleh  tae  holds  security ; 
and,  when  he  has  more  than  one  security, 
to  that  debt  tor  which  the  security  is  tbe 
most  pre<>arious.  No  specific  rule  can  be 
laid  down  that  will  embrace  all  the  cases 
that  may  arise  for  its  application,  inas- 
much as  the  Infinite  variety  ot  human 
transactions  cannot  be  Included  within 
tbe  limits  ot  a  formulated  mle;  and  there- 
fore courts  must  begovemedbyprindples. 
rather  than  by  fixed  rules.  In  this  state 
an  attempt  has  been  made  for  the  guid- 
ance uf  courts  in  this  matter,  but  the 
rules  there  prescribed  are  Insufflcient  for 
all  occasions,  and  do  not  embraceeven  tbe 
conditions  of  the  present  case.  Section 
1479,  a vil  Code,  provides:  ^'JTfrst.  If  nid- 
ther  party  makes  sncb  application  within 
the  time  prescribed  herein,  the  perform- 
ance must  be  applied  to  the  extinction  ot 
obligations  In  the  following  order;  and, 
it  there  be  more  than  one  obligation  of  a 
particular  clasH,  to  the  extinction  of  all  In 
that  class  ratably :  (1)  Of  interest  due  at 
tbe  time  ot  tbe  performance ;  (2J  of  prind- 
pat  due  at  that  time;  (3)  ot  tbe  obligation 
earliest  In  date  of  maturity ;  (4)  of  an  ob- 
ligation not  secured  by  a  lien  or  collateral 
undertaking;  (5)  of  an  obligation  secured 
by  a  lien  or  collateral  undertaking. "  Nei- 
ther of  these  subdivisions  Is  directly  ap- 
plicable to  tbe  facts  in  this  case-  All  of  tbe 
obligations  of  Murdoch  are  equally  se- 
cured, and  tbe  moneys  received  by  the  de- 
fendants were  at  no  time  auf&clent  to  ex- 
tinguish all  of  tbe  interest  then  due  npon 
the  principal  obligations.  Tbe  obliga- 
tions also  bear  different  rates  ot  Interest, 
and  upon  one  of  them  the  interest  Is  to  be 
compounded  semi-annually,  while  the 
others  bear  only  simple  Interest.  Hence, 
Instead  of  having  the  Civil  Code  asagulde, 
the  court  was  compelled  to  take  as  Its 
guide  the  equitable  principles  found  In  the 
above  rule.  Under  these  principles  It  was 
Its  duty  to  apply  tbe  payments  that  had 
been  from  time  to  time  received  by  tbe  de- 
fendants to  those  obligations  which  were 
most  onerous  to  the  plaintiff,  so  long  as 
none  ot  those  obligations  were  impsdred. 
Ordinarily  this  rule  would  require  the  pay- 
men  t  to  be  applied  In  extinguishment  ot 
the  Interest  upon  that  obligation  wblcb 
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bore  tbe  hlgbeBt  rate,  but,  Inasmacb  as  In 
the  present  case  the  obligation  whtebbore 
u  lower  rate  of  Interest  provided  lor  com- 
poundlng  that  interest,  that  became  the 
most  oneruas,  and,  within  tbe  principles 
above  stated,  was  the  first  to  be  exiln- 
gQlshed,  especially  since  thereby  the  de< 
fendants  would  suffer  nu  loss,  but  rec^ve 
all  that  Mnrdock  bad  obligated  bimselt  to 
pay  to  theoi. 

The  findings  show  that  from  the  time 
the  delendauta  took  possession  ot  tbe 
property  they  were  in  the  annual  receipt 
of  an  income  therefrom  tar  in  excess  ot 
their  expenilitnrea  for  its  care  and  preser- 
vation, and  that  from  that  date  until  the 
time  of  the  accounting  they  had  In  their 
bands  moneys  belonging  to  tlie  plaintiff, 
which,  added  to  the  amount  of  annual 
benefit  which  they  derived  from  the  prop- 
erty, and  from  which  the  court  found 
they  were  indebted  to  the  plaintilt,  great- 
ly exceeded  the  Interest  accruing  upon  the 
98.500  note.  It  would  be  contrary  to  all 
principles  of  equity  and  Justice  for  tbem 
to  retain  this  money  in  their  hands,  and 
at  the  same  time  insist  that  the  interest 
upon  tbe  fS.500  note  which  they  held 
against  Mardock  should  accumulate  by 
being  compounded  according  to  Its  terms. 
It  was  their  duty  to  apply  these  moneys 
as  fast  as  they  were  received  to  keeping 
down  tbe  interest  npon  the  obligations 
for  which  they  held  the  property  as  secu- 
rity, and  upon  that  obligation  which  was 
most  onerous  to  Murdock,  and  upon 
which  the  court  must  presume  he  would 
bare  intended  tbe  application,  as  being 
most  beaehclal  to  blm.  In  applying 
money  that  had  been  received  by  the  de- 
fendaats,  first  to  the  discharge  ot  the  In- 
terest upon  the  obligation  which  provid- 
ed for  its  compounding,  and  whatever 
surplus  there  might  be  to  the  reduction  of 
the  interest  upon  the  other  obligation, 
the  court  acted  In  accordance  with  the 
principles  of  the  above  rule,  making  tbe 
burden  upon  the  plaintiff  the  l^ast  oner- 
ous consistent  with  the  obligations  that 
had  been  made  by  Murdock,  and  at  the 
same  time  giving  to  the  defendants  all  the 
money  that  they  could  have  received  had 
Murdock  paid  them  from  time  to  time  tlie 
eeml-annual  interest  as  it  fell  due,  with 
the  moneys  wlilcn  they  held  In  their  hands 
for  him.  Tbls  application  ot  the  money 
In  the  hands  ot  the  defendants  tu  tbe  dis- 
charge of  the  interest  upon  the  fS.SOO 
note,  Instead  ot  being  "a  modification  of 
the  contract  entered  Into  between  the  par- 
ties, **  as  Is  stated  In  appellants'  points,  Is 
In  reality  an  exact  compliance  with  the 
contract.  In  this  mode  the  Interest  on 
tbe  note  that  was  "payable  semi-annual- 
ly "  was  discharged  In  exact  accordance 
with  the  terms  of  the  note.  The  defend- 
ants received  all  that  Murdock  had  agred 
to  pay  them,  and  at  the  very  time  that 
such  payment  was  to  be  made,  und  at  the 
same  time  the  burden  of  the  different  oh- 
llgatlons  was  made  llgh  ter  upon  the 
plaintiff  than  it  would  havu  been  bad  the 
other  course  been  followed.  Tbe  findings 
do  not  show  tbe  tabulation  or  stating  ot 
tbe  account  between  the  parties,  but  mere- 


ly give  tbe  amount  ot  tbe  receipts  and  dls* 
borsements  for  each  year,  and  the  result 
of  the  acounting,  "wlthoot  making  any 
allowance  for  compound  interest."  Tbls 
result  Is  consistent  with  the  rule  we  have 
above  stated.  Inasmuch  as  tbe  evidence 
upon  which  tbe  findings  were  made  is  not 
before  us,  and  the  findings  themselves  do 
not  show  the  several  datee  at  wbleb  the 
money  was  received  by  the  defendants,  or 

f>resent  any  facts  Inconsistent  with  reach- 
ng  this  resolt.  upon  the  principles  herein 
laid  down  we  must  assume  that  It  is  cor- 
rect. We  do  not  understand  that  the  ap- 
pellants contest  tbe  accuracy  of  the  com- 
putation upon  tbls  principle.  Tbey  con- 
tend that  the  account  should  have  been 
stated  by  allowing  compound  interest. 

2.  The  settlement  of  the  account  by  the 
court  as  of  May  1,  1888.  was  an  adjudica- 
tion by  it  of  the  amount  then  due  from 
the  plaintiff  to  the  defendants,  nnd  was  in 
the  nature  ot  a  verdict  or  finding  for  that 
amount.  A  flndfog  by  the  court  In  an 
action  upon  a  promissory  note  embraces 
tbe  whole  amount  due  for  principal  and 
interest  thereon  at  the  date  of  the  finding, 
and  bears  Interest  therefrom  as  a  whole 
at  the  legal  rate,  and  not  according  to 
the  rate  of  interest  stipulated  In  the  note. 
Alpcrs  V.  Scharamel,  75  Cal.  680,  17  Fac. 
Bep.  70S;  Golden  Gate  Mill  &  Mln.  Co.  v. 
Joshua  Hendy  Mach.  Works,  82  Cal.  184, 
28  Pac.  Bep.  46.  Section  1035.  Code  Civil 
Proc.  prescribes  that  "the  clerk  must  In- 
clude in  the  judgment  entered  op  by  him 
any  Interest  on  the  verdict  or  decision  of 
the  court  from  the  time  It  was  rendered 
or  made."  Under  this  rule  the  defendants 
had  no  reason  to  complain  of  the  mode  of 
computation  adopted  by  tbn  court  In  Its 
conclusion  of  taw.  In  the  present  case, 
the  account  having  b?eo  originally  settled 
as  of  May  1, 1888,  but  the  decision  of  the 
court  not  having  been  made  until  Febru- 
ary  18,  1889,  and  the  defendants  having  In 
the  mean  time  made  expenditures  and  re- 
ceived income  from  the  property,  a  sup- 
plemental account  was  required.  When 
the  court  came  to  settle  that  supplemental 
account  It  found  "that  since  the  trial  of 
said  cause  on  tbe  let  day  of  May,  1888, 
and  up  to  the  said  19th  day  of  J  une,  1880. 
tbe  said  defendants  have  expended  on  be- 
half ot  said  estate  the  snm  of  f6.3H0.25, 
and  hare  rec^ved  as  proceeds  of  said 
property  the  sum  of  f4,186.47,  leaving  due 
to  tbe  defendants  for  expenditures  over 
and  above  receipts,  In  addition  to  the  said 
sum  of  929.752.59.  the  sum  of  $2,173.78. 
making  a  total  of  f31.926.87  now  due  and 
owing  from  the  plaintiff  to  the  defend- 
ants." We  cannot  say  from  this  state- 
ment In  the  decree  that  a  proper  computa- 
tion of  tbeamountto  which  the  defendants 
were  entitled  was  not  properly  made  by 
the  court,  inasmuch  as  it  Is  not  shown  at 
what  dates  the  moneys  were  respectively 
received  or  expended  by  tbe  defendants. 
We  find  no  error  in  that  portion  ol  the 
Judgment  from  which  the  dMendants  have 
appealed,  and  It  is  ttaerafore  affirmed. 

Weconeur:  DbHatrn, J.; BBLSpnwa, 
J. I  Patbkbon,  J.;  Qaboutte,  J. 
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CuPMAM  et  mLt,  Dobat.  (No.  1S,6B&.) 

(SttimM  Court  «tr  Co^rornto.  lUyT,  UBL) 

VuTAx.  Acnom— Hivma  Corvoiutiohb— Fatlusi 
TO  Porr  IfOTiais. 

In  ui  BoUon  fbr  b  penalty  BgalnBt  a  gold 
wilnTne  company  brouebt  under  St  Cal.  1880,  p. 
IsCwhloh  proridw  that  sach  cwporation  sbali 
«iiuie  first  Himdaytrf  each  month  make  and  liara 
posted  in  Uie  office  of  BDch  company  certain  re- 
portaand  accounts  current  fortheprevioasmonth, 
an  answer  denying  the  allegation  of  the  com- 
plaint that  said  company  had  an  office  for  the 
transaction  of  business  is  insufficient  to  raise  a 
material  issue:  CiWl  Ck>da,  U  290,  Sdlo,  oontem- 

SlatinfT  that  all  oorporations  wail  hare  a  place  of 
usiness. 

CommiiialoDers'  derision.  In  bank.  Ap- 
peal from  superior  coart.  Sierra  county ; 

Gray  A  Sexton,  H.  V.  ReunJen,  una  F.R. 
Wette,  lor  appellanc.  Smith  &  Ford  and 
T.  Id.  OemoBt,  for  resiKindentg. 

BbijCHBR,  G.  ThlB  action  was  broaglit 
to  recurer  the  sam  of  fl.OOO  liquidated 
damages,  and  costs  of  suit,  aoder  tlie  pro- 
TisloQS  of  an  act  of  the  legii^lature  of  thl* 
Btate  approved  April  23.  1880,  (St.  1S80.  p. 
184.)  The  complaint  alleges  that  during 
the  year  1889  the  Pacific  Gold  Mining  Com- 
pany was  a  corporation,  organized  under 
the  laws  of  this  state,  for  the  purpose  of 
carrying  on  and  conducting  the  bunlnens 
of  mining;  that  the  corporation  owned 
Tnluable  mining  claims  in  the  county  of 
Sierra,  and  had  its  office  tor  the  transac- 
tion of  business  in  the  town  of  Uowlund 
Flat,  In  that  coanty;  that  tht>  plaintiffs 
and  didendant  were  stockholdei-s  of  the 
corporation,  and  the  defendant  was  one 
of  Its  board  of  directors,  and  Its  presi- 
dent end  actlngsuperintendent;  that  dur- 
ing the  months  of  January,  February, 
March,  April,  May,  June,  and  July.  1889, 
the  corporation  was  engaged  in  working 
Its  mines,  and  during  each  of  said  months 
it  employed  numbers  of  men  therein,  and 
Incurred  UabllltleB,  and  received  and  dis- 
bursed divers  suras  of  money ;  that  It  be- 
came and  was  the  duty  of  the  defendant 
and  his  co-directors  to  moke  and  have 
posted  In  tlie  office  of  the  company,  on  the 
first  Monday  of  each  of  said  months,  cer- 
tain reports  and  accounts  current  for  the 
previous  month,  as  required  by  the  act  of 
the  legislature  before  referred  to,  bat  that 
dlsreRarding  their  duties  and  obligations 
In  this  regard,  they  failed,  refused,  and 
neglected  to  make, or  cause  to  be  made,  or 
posted  or  filed,  the  reports  and  accounts 
required,  or  any  uf  them.  Wherefore  jndg- 
ent  was  asked  for  the  penalty  impoHcd  by 
the  statute.  By  his  answer  the  defendant 
denied  that  the  Pacific  Gold  Mining  Com- 
pany "had  an  office  for  the  transaction  of 
itsboslnesainthe  towDof  Howland  Flat," 
or  at  auy  other  place.  He  furthpr  denied 
that  It  was  (he  duty  of  the  directors  of 
the  corporation  to  cause  to  be  made  and 
posted  the  reports  and  accounts  current, 
named  and  referred  to  in  the  complaint; 
denied  that  any  duty  or  obligation  was 
imposed  upon  the  directors  of  mining  cor- 

E orations,  by  the  act  of  April  2^,  isso,  to 
ave  made  and  posted  reports  and  ac- 
counts currenttts  alleged  in  the  complaint, 
•r  any  penalty  for  a  failure  to  do  so ;  da> 
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nled  that,  by  rviafion  crt  the  facts  alleged, 

the  plaintiffs  bad  been  damaged  iu  the 
sum  of  f  1,01)0,  or  In  any  sum,  or  at  all. 
On  motion  of  the  plaintiffs,  the  court  gave 
Judgment  In  their  favor  on  the  pleadings, 
and  from  that  Judgment  the  defendant  ap- 
peals. 

The  principal  contention  of  tbeappel* 
lant  Is  that  the  court  erred  In  granting 
Jnugment  on  the  pleadings,  because  the 
denial  in  the  answer  that  the  corporation 
had  an  office  for  the  transaction  of  its 
business  in  the  town  of  Howland  Flat,  or 
at  anyotber  place, raised  a  material  Issue. 
We  do  not  think  this  contention  can  be 
sustained.  The  law  contemplates  that 
every  corporation  shall  have  an  ofilce. 
The  QtII  Code  provides  that  when  a  cor- 
poration is  formed  Its  articles  of  incorpo- 
ration must  set  forth  the  place  where  its 
principal  busing  la  to  be  transacted,  (sec- 
tlon290;)  andttmayafterwardschangelts 
prtnclpsii  place  ol  buslncM  from  one  place 
to  another  In  the  same  county,  or  from 
one  city  or  county  to  another  city  or  coun- 
ty within  the  state,  notice  of  such  change 
being  given  by  publication  in  a  newspaper 
for  three  successive  weeks,  (section  S21a.) 
It  also  provides  that  the  by-laws  of  a  cor- 
poratlon  shall  be  kept  In  Its  office  and  b« 
open  to  the  inspection  of  the  public  during 
office  hours  of  each  day  except  holidays. 
Section  304.  And  the  statute  under  which 
the  plaintiffs  seek  to  recover  provides  that 
"such  account  or  balance  8hei>t  shall  be 
verified  under  oath  by  the  president  and 
secretary,  and  posted  In  some  conspicuous 
placein  theomee  of  thecompany,**  Now, 
if  the  appellant's  contention  should  be 
BURtalned.  It  would  be  possible  for  the  di- 
rectors ot  every  mining  corporation  to 
avoid  the  duties  and  penalties  Imposed 
npon  ttiem  by  the  act.  They  could  close 
up  their  offices,  and  then  say,  we  have  no 
office  where  the  reports  and  accounts  cur- 
rent can  be  posted,  and  therefore  are  un- 
der no  obligation  to  obey  the  commands 
of  the  statute;  or  they  could  discharge 
their  secretary,  and  then  claim  the  same 
immunity,  because  there  was  no  secretary 
who.  In  conjunction  with  the  presltlent, 
could  verify  the  accounts  and  balance- 
sheets,  and  fit  them  to  be  posted,  and 
therefore  they  need  not  be  posted.  But 
this  would  be  simply  aa  evasion  of  the 
mandates  of  the  law.  In  Bcheni-k  v.  Band- 
niann,  81  Cal.  231,  22  Pac.  Rep.  654.  the  ac- 
tion was  brought  under  the  same  statute 
to  recover  the  declared  penalty.  Tho  de- 
fendants sought  to  excuse  themselves  on 
the  ground  that  they  did  not  obtain  the 
Information  necessary  to  enable  them  to 
make  out  thelteinlzed  account  or  balance- 
sheet  for  the  month  of  October  till  the  15th 
day  of  NovfinlHT,aud  therefore  tliey could 
not  be  held  liable  ff>r  not  doing  it  on  the 
tirst  Moiiduy  of  the  month.  The  attempt- 
ed excuf!e  was  held  Insufficient,  and  the 
Judgment  was  affirmed.  We  think  the  de- 
fendant, and  his  co-directors  here,  had, 
or  ought  to  have  had,  an  office  for  the 
transaction  of  the  buHlnetiR  of  the  corpo- 
ration, and  the  denial  was  therefore  in- 
sufficient to  raise  a  material  iHSue.  The 
other  points  discussed  by  counsel  do  not 
require  any  extended  consideration.  The 
statute  complatned  ot  has  bee»\  covaldand 
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and  npheld  In  fbe  folio  wln^  nases:  Lore- 
land  V.  Garner,  71  Cal.  641,  12  Pac.  Rep. 
616;  Beal  v.  Osborne,  TO  Cal.  805,  28  Fac. 
Bep.  871 ;  Sclienck  t.  Bandman,  81  Cal.SSl, 
32  Pac.  Rep.  654. 
We  adTlBe  that  the  Jadsment  be  affirmed. 

leonenr:  Foots,  G. 

Pbb  Curiam.  For  the  reasons  rem  In 
the  foreEolng*  opinion  tbe  Judgment  la  af- 
Irmed. 


(89  Gal.  S6) 

BCBOPISLD       DORAT.    (No.  18,656.) 
{Supreme  Court  qf  California.   Hay  7, 189L) 

PniAii  AoTioH— Faiuto  ow  Umaa  Cohputt  w 
Vaa  Aoooinm  CmuuKT— AioinufinT. 
tt  is  not  error  to  refue  an  amendmaat  to 
an  answer  In  an  action  for  a  penalty,  ander  SL 
Cal.  1880,  p.  1M,  against  a  mining  company  for 
falling  to  poet  certain  reports  in  ita  omae  ena- 
bling defendant  to  plead  in  bar  a  Judgment  foe 
the  reoovary  of  a  penalty  in  another  easa^  as  the 
efleose  Is  a  contlnninff  one. 

GommlsslonerB*  decision.  In  bank.  Ap- 
peal from  superior  court,  Sierra  coanty ; 
F.  D.  SowARD,  JndKe. 

Gray  &  Sexton,  if.  V.  Seardon,  and  F.  R. 
Webe,  tor  appellant.  Sniltb  A  Ford  and 
T.  Jf.  Oamoatt  for  respondent. 

Bbix^br,  C.  This  ease  to  Blmflar  In 

character  to  that  of  Chapman  t.  Doray, 
ante,  605,  (No.  13.655,)  Just  decided.  Tbe 
pleadings  are  the  same,  except  that  tbe 
peaatty  sought  to  be  recovered  here  was 
for  the  failure  to  make  and  post  on  the 
first  Monday  of  Auguat,  1889,  the  reports 
and  accounts  current  for  tbe  previous 
month,  while  the  failures  alleged  In  Chap- 
man T.  Doray  were  for  the  months  of  Jan- 
nary  to  July,  Inclaalve,  for  the  same  jear. 
Judjrnient  in  both  cases  was  rendered  on 
the  same  day,  and  the  proceedings  up  to 
Judgment  were  Bimilar.  Id  this  case,  after 
Judgment  bad  been  rendered  In  Chapman 
T.  Doray,  and  before  judgment  herein,  the 
ddendant  asked  leave  of  the  court  to  file 
an  amended  answer,  to  enable  blm  to 
plead  the  recovery  and  Judgment  In  tbe 
other  case  ana  bar  to  a  recovery  here. 
The  court  denied  tbe  motion,  and  the  de- 
fendant excepted.  Judgment  was  then 
entered,  from  which  the  defendant  ap- 
peals, on  a  bill  of  exceptions.  The  same 
points  are  made  here  lor  a  reversal  of  the 
judgment  as  were  made  In  Chapman  v. 
Doray,  and,  on  the  authority  of  the  de* 
clsion  in  that  case,  they  must  be  over- 
ruled. It  is  further  urged  that  tbe  court 
erred  In  denying  the  defendant's  applica- 
tion to  amend  hla  answer.  We  see  no  er- 
ror in  tbia  ruling.  Tbe  proposed  answer 
would  have  presented  no  defense.  Each 
failure  Is  a  delinquency  for  which  an  ac- 
tion may  be  maintained.  It  Is  true  that, 
when  the  stockholders  forbear  to  sue  till 
after  several  failures  have  occurred,  only 
one  penalty  can  be  recovered  up  to  the 
time  sDch  forbearance  ceases,  and  the  suit 
Is  brought.  Loveland  t.  Oamer,  71  Cal. 
641. 12  Pac.  Rep.  616.  But  an  action  may 
be  manintalned  tor  snch  deHnquency  as  it 
occurs.  We  advise  that  the  Jadgment  be 
affirmed. 

WeeoBcar:  Foots,  C;  VAMXOBr.Cl 


ITER.  Vol.  28.  (OaL 

PerCuriav.  For  the  reaaons  gfTcoln 
the  foregoing  opinion  the  JadgmMit  Is 
affirmed. 

(8S  GsL  «D 

Pamon  ▼.  Cm  or  Frmno,  (Oovktt  of 
FsBBMo,  Inter venor.)  (No.lS,7Sl.) 

(flitpiums  Oamrt  tf  GaUfornta.  ]lBi«bU,UBL) 

KUmOIPAL  COBPORATKnn— Bboobdrb— Tus. 

The  recorder  <A  the  iAty  of  Ftesno,  nnde* 
Deering'B  Pol.  Code,  p.  880,  K  606,  807,  i»  vested 
with  concurrent  Jurisdiction  with  Justloes  of  the 
peaoe  of  all  aotiwis,  oItU  and  orlminal,  arising 
within  the  onporate  limits  of  the  oity,  and  shau 
receive  such  fees  for  his  services  as  be  al- 
lowed law  10  Jastloes  of  the  peaoe  for  like 
services,  except  that  for  his  serrloes  In  arlminal 
proseontlona  ror  violatioos  of  twdlnanoes  he  shall 
be  wUtled  to  reoeive  only  such  monthly  salary 
as  the  board  of  tmstees  shall  by  ordinance  pre- 
scribe. Held,  that  he  is  vested  with  a  dnal  juris- 
diction as  recorder  and  justice,  and  that  the  flues 
he  receives  for  violations  of  tlie  Penal  Code  are 
to  be  paid  over  to  the  connty  treasurer,  and  he 
most  he  paid  tar  Us  servioes  as  in  the  case  of 
jnatloes. 

Com  m  issloners*  decision.  Departmeo  t 
3.  Appeal  from  superior  court,  Fremo 
county;  M.  K.  Harris,  Judge. 

W.  D.  Tupper,  Dlst.  Attj..  and  B.  H. 
Welch,  for  appellant  and  Intervenor. 
Qoacber  Joaea,  tor  respondent.  C  C 
Aferriam,  lor  defendant. 

Foots,  G.  This  action  was  tried  upon 
an  agreed  state  of  facta,  under  sections 
1188  and  1140  of  the  Code  of  Civil  Proced- 
ure. Tbe  plaintiff  Is  the  duly  deeted  and 
qualified  recorder  of  the  dty  of  Fresno, 
which  Is  a  city  of  tbe  fifth  class  under  the 
laws  of  tbe  state.  During  tbe  mouths  of 
April,  May,  June,  July,  August,  and  Sep- 
tember, 1889,  be  "collected  fines  In  his 
court  from  parties  convicted  therein  of 
violations  of  Tarlous  provisions  of  the 
Penal  Code  of  the  state  ol  California,  as 
distinguished  from  violations  of  tbe  ordi- 
nances of  the  city  of  Fresno,  to  the 
amount  of  f 646.90. "  lie  presented  to  the 
city  bis  bill  tor  fees  claimed  to  be  due 
talm,  earned  during  that  time.  In  substance 
as  follows:  For  fees  in  cases  where  fines 
were  collected  for  violations  of  the  Penal 
Code  of  the  state,  f  175;  for  fees  In  cases 
where  fines  were  not  collected  for  viola- 
tions ol  tbe  Penal  Code.  f819.25;  total  fees 
claimed,  f494.25.  The  city  refused  to  al- 
low the  bill  In  whole  or  In  part.  The 
county  camn  In  as  an  Intervenor,  claiming 
to  be  interested  In  the  suit,  and  It  is  set 
out  in  the  agreed  facts  that  "If  It  be  de- 
termined that  the  city  Is  not  liable  to  the 
recorder  lor  said  fees,  then  tbe  county  la 
liable.  It  being  unquestioned  that  either 
the  city  or  county  is  BO  liable;  and  If  tbe 
determination  of  this  suit  Is  adverse  to 
tbe  recorder,  tbe  plaintiff,  tben  the  flues 
collected  as  aforesaid,  to-wit,  the  said 
sum  of  $646.90,  should  be  paid  In  to  the 
county  treasurer;  wherefore  it  is  prayed 
that  the  questions  raised  by  the  facts 
above  stated  be  determined  by  this  court, 
and  judgment  entered  accordingly."  Judg- 
ment was  rendered  "that  plaintiff  jiay 
to  tbe  county  treasurer  of  tbe  said  connty 
of  Fresno,  Intervenor  herein,  all  fines 
heretofore  imposed  by  blm  for  vloiatloiu 
of  the  provlalona  of  tiie  Paul  Code,  and 
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paid  after  eomraltment.  and  tlie  realdae 
ot  all  Bach  fines  paid  before  cnmmltment, 
after  dedoctlDK  therefrom  the  expenses  ot 
the  prosecution  In  cases  in  which  said 
fines  were  Imposed;  and  that  the  Inter- 
venor,  by  Its  proper  officers,  assents,  and 
representatives,  audit  and  pay  to  plaiotia 
furhis  serrlcesheretofore  rendered  incases 
of  Tiolatlons  ut  the  provisions  ol  the 
Penal  Code  the  same  fees  and  compensa- 
tion as  are  allowed  by  law  to  Justices  of 
the  peace  in  lllce  cases."  The  recorder** 
court  of  the  city  of  Fresno,  Its  Jurisdic- 
tion, rules,  practice,  and  procedure,  are 
eatabllshea  by  section  806  of  the  act  en- 
titled "Municipal  Corporation  Bill,"  page 
880,  Deering's  Pol. Code.  "Said  recorder's 
court  shall  have  Jurisdiction, concurrently 
with  the  Justice's  courts,  of  all  actions 
and  proceedings,  civil  and  criminal,  aris- 
ing within  the  corporate  limits  of  such 
city,  and  which  might  be  tried  in  such 
Justice's  court;  and  shall  have  exclusive 
Jurisdiction  of  all  actions  for  the  recovery 
of  any  fine,  penalty,  or  forfeiture  pre- 
scribed for  the  breach  of  any  ordinance  of 
such  city,  of  all  actions  founded  upon  any 
obligations  or  liability  created  by  any  or- 
dinance, and  ot  all  prosecutions  for  any 
Tlolatdon  ol  any  ordinance. "  Section  807 
(same  page)  reads:  "The  recorder  shall 
be  Judge  of  the  recorder's  conrt,  and  shall 
have  the  powers  and  perform  the  duties 
of  a  magistrate.  He  may  administer  and 
certify  oaths  and  affirmations,  and  take 
and  certify  acknowledgments.  He  shall 
be  entitled  to  charge  and  receive  for  his 
services  sochfees  as  are  or  may  be  allowed 
by  law  to  Justices  of  the  peace  for  tike 
servlcee,  except  that  for  his  services  In 
criminal  prosecution  tor  violation  of  or- 
dinances he  shall  be  entitled  to  receive 
only  such  monthly  salary  as  the  board 
of  trustees  shall  by  ordinance  prescribe, 
which  compensation,  when  unee  fixed, 
shall  not  be  altered  within  two  years." 
The  Jurisdiction  conferred  by  section  806, 
supra,  on  the  recorder's  court  here  in- 
volved,Is:  First.  Cuncurrent  with  Justices* 
courts,  as  conferred  by  general  laws  ac- 
cording to  section  4316  ot  Che  Political 
Ct>dp,  and  section  S32  et  seq.  of  the  Code 
of  Civil  Procedure,  as  to  all  matters  ordi- 
narily cognisable  In  a  Justice's  court, 
within  the  corporate  limits  of  the  city  of 
Frrano.  Second.  Exclusive  Jurisdiction 
within  the  same  territory  as  tu  certain 
matters  erowing  out  of  the  ordinances  of 
that  city.  He  may.  In  addition  tu  presid- 
ing as  judge  of  the  recorder's  court,  per- 
form all  the  duties  and  bare  the  powers 
of  an  ordinary  magistrate.  He  may,  like 
a  JUHtice  of  the  peace,  take  acknowledg- 
ments and  affidavits.  Section  179,  Code 
Civil  Proc.  He  is  tor  his  services  when 
acting,  in  like  manner  as  a  Justice  ot  the 
peace,  allowed  "to  chaise  and  receive  for 
his  servlceB"  the  same  fees  as  such  Justices 
"are  or  may  be  allowed  bylaw  •  •  • 
for  like  services ; "  the  only  exception  to 
this  b^ng  that  he  Is  not  entitled  to  re- 
ceive fees  In  that  way  for  anything  done 
for  bis  services  In  criminal  proceedings  un- 
der the  city  ordinances,  bat  is  for  those 
services  given  a  salary  by  the  city  trus- 
tees. It  is  not  said  expressly  whom  he 
shall  charge,  or  from  what  source  he  shall 
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receive  the  fees  for  his  action  when  exer^ 
cislng  the  Jurisdiction  and  performing  the 
foJictioDS  of  a  Justice  of  the  peace. 

The  m^n  question  for  determination  Is, 
we  think,  whether  as  to  all  criminal  mat- 
ters, under  the  Penal  Code  of  the  state, 
the  action  of  the  recorder  Is  that  of  a  Jus- 
tice of  the  peace  or  not.  The  appellant 
seems  to  contend  that  the  recorder  Is  a 
mere  officer  of  the  city  of  Fresno,  under 
the  law  authorizing  charters  for  cities  of 
the  fifth  class,  and  that  under  section  1^1 
of  the  Penal  Code,  which  gives  the  defini- 
tion of  a  police  Judge,  this  recorder  is  such 
Judge,  and  as  snch  Is  not  required,  under 
section  1570  ot  that  Code,  tu  pay  over  fines 
to  the  county  treasurer,  bat  must,  under 
section  1457,  pay  them  to  the  city  treas- 
urer, and  must  get  bis  fees  from  the  city. 
But  we  do  not  agree  to  this  view  of  the 
matter.  As  to  a  very  similar  statute  con- 
ferring Jarlsdlctlon  upon  a  recorder,  It  was 
said  In  Curtis  v.  County  of  Sacramento,  13 
Cut.  292-294:  "The  appellant  was  recorder 
ot  Sacramento  city,  and,  as  such,  claims 
that  the  county  Is  Indebted  to  him  for  fees 
duebim  for  convictions  made  by  him  of 
divers  criminals  prosecuted  underthelaws 
of  the  state.  The  only  auestion  presented 
by  the  record  Is  whether  he  Is  to  be  consid- 
ered as  a  Justice  ot  the  peace  In  respect  to 
this  claim,  and  Is  entitled,  as  If  he  were, 
to  the  fees.  It  seems  that  tbecharter  of  the 
city  of  Sacramento  (Corap.  LawB,966,  §  85) 
provides  that  the  recorder  'should  eier- 
cise  all  the  powers  of  a  Justice  of  the  peace 
In  regard  to  oOenses  committed  within 
the  city  limits,  subject  to  all  the  rulesgov- 
erning  Justices  ot  the  peace,  and  have 
power  to  administer  all  oaths  known  to 
the  law.*  •  •  •  The  point  la  made  that 
the  recorder  Is  a  Judicial  officer,  and  the 
constitution  Inhibits  bim  from  taking  fees; 
but  we  think  the  constitution  did  not  con- 
template this  class  of  officers  as  subjects 
of  this  inhibition.  As  a  mere  subordinate 
officer  of  the  corporation,  to  carry  Into 
effect  its  by-laws  or  ordinances,  be  is  less 
In  dignity  than  a  Justice  of  the  peace, 
and  cannot  be  comprehended  by  a  pro- 
vision which  expressly  excludes  justices: 
and  we  think  that  the  were  addition  of 
the  duties  of  Justices  in  respect  to  criminal 
matters  haa  ao  effect  in  depHvtag  the  of- 
floe  of  the  same  qaalitlea  in  tbia  respect  as 
that  of  Justices.  Besides,  as  to  all  this 
matter,  be  is  really,  and  in  fact,  a  Justice 
of  the  peace;  and  the  constitution,  when 
it  exempted  Justices  ftom  the  operation  of 
tbia  restraint,  meant  to  exempt  ail  tbtrse, 
by  whatever  name  called,  wbo  are  intrust- 
ed wltb  the  duties  assigned  by  the  law  to 
those  oScera."  (The  italics  are  our  own.) 
Thedectslon.  while  covering  other  matters 
besides  the  one  in  hand,  seems  to  go  to  the 
point  Involved  here, — that  a  recorder  of  a 
city  may  have  a  dual  jarlsdiction  and 
functions,  and  may  be  a  Justice  ot  the 
peace  as  to  the  certain  matters  and  a  re- 
corder as  to  others.  So  here  we  think 
that  the  law  ander  cnneiderHtlon  confers 
this  JuriscUctlon.  and  we  know  of  no  pro- 
vision In  the  constitution  which  inhibits 
the  legislature  from  creating  such  an  offi- 
cial. Const.  Cal.  art.  11.  §|  1-13.  It  ap- 
pears,  therefore,  that  as  to  such  matters 
as  are  given  him  In  charge  as  a  Justice  of 
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the  peace,  tbe  recorder  la  sucTi  an  officer, 
and  not  a  police  Judge.  11  the  recorder 
Imposed  fines  as  a  Jnatlce  of  the  peace,  and 
not  as  police  JadKC,  snch  fines  by  law  are 
Hobject  to  be  paid  over  to  tbe  connty 
treasurer  under  section  1570  of  tbe  Penal 
Code,  after  paymeotB  of  costs,  etc.  If, 
then,  as  we  conclude,  the  recorder,  as  to 
all  prosecutions  under  the  Penal  Code  of 
which  he  has  cognizance  under  tbe  char- 
ter. Is  a  justice  of  the  peace,  although  sec- 
tion 807  of  the  municipal  corporation  bill 
does  not  In  express  terms  declare  that  he 
sball  charge  tbe  county  for  his  fees  when 
acting  under  that  Code,  It  neTerthetess 
glvea  bim  authority  to  charge  and  receire 
tor  bis  services  such  fees  **  as  are  or  may  be 
allowed  by  law  to  Justices  of  tbe  peace  tor 
like  services,"  Section  225  of  the  county 
governmentact  provides:  "Tbe  following 
arecountycharges:"  8ubd.5.  *Allcbarges 
and  accounts  for  services  rendered  by  any 
Jtistlce  of  tbe  peace  for  services  in  the  ex- 
amination of  persons  charged  with  crime 
not  otherwise  provided  for  by  law,"  Poa- 
aeaslng.  then,  as  the  recorder  does,  tbe 
right  to  act  and  charge  as  a  iustice  of  tlie 
peace,  and  he  behig  to  all  intents  and  pur- 
poses a  Justice  of  the  peuce.  when  acting 
under  tbe  Penal  Code  of  the  state  as  dis- 
tinct from  the  city  ordinances,  he  must  be 
paid  for  such  services  as  be  may  perform 
as  such  by  the  county,  like  any  justice  of 
The  peace  in  a  township  of  a  county.  And 
the  fines  are  subject  to  the  Rtniie  dlspnai- 
tlon  as  If  he  had  Smpowed  thetn  ns  Kuch 
justice  of  the  pence.  For  thene  reasons  we 
advise  that  tbe  Judgment  be  afilrnied. 

We  conoor:  Vakcuev,  C:  Bklcher,  C. 

Per  ContAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgrueui  Is 
affirmed. 
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Chafmar  t.  Bank  of  Camfornia.  (No. 
M,ir>,s.) 

(Supreme  Court  of  Caltfomta.  March  81, 1891,) 
Appeai.— Trattscript— Not  Piled  is  Tisie. 
Where  tho  transcript  on  appeal  was  not 
filed  within  tho  time  prescribod,  but  it  nppoars 
from  tho  afUdavits  that  the  attorney  of  appollunt, 
on  the  day  the  notice  of  appeal  was  sorvod.  was 
called  to  a  distant  state  on  aocount  of  the  illness 
of  his  mother,  and  did  not  return  until  a  few 
days  befora  the  time  bad  expired,  and  that,  ow- 
ing to  a  press  of  business,  by  inadvertence  he 
overlooked  this  case  for  a  few  days,  but  that 
within  nine  days  after  tho  time  had  expired  he 
presented  to  the  clerk  a  correct  type-written  copy 
of  the  record  to  he  certified,  but  before  it  could 
be  compared  and  ceartihed  the  notice  to  dismiss 
was  served,  the  motion  to  dismiss  will  be  over- 
rnled. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

T.  M.  Oament,tor  appellant.  Newlaada, 
Allen  A  Herrta,  lor  respondent. 

uEATTY,  C.  3.  Motion  to  dismiss  an  ap- 
peal from  a  Judicment  and  order  denyins  a 
new  trial  on  the  ground  that  tbe  tran- 
script was  not  filed  In  time.  The  Judg- 
ment In  favor  of  defendant  was  rendered 
September  27, 1SS9.  The  order  overruUnK 
plaintiff's  motion  for  a  new  trial  was 
made  August  28,  1890.  Notice  of  appeal 
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from  the  Judgment  and  order  was  filed 
and  served  September  25th,  and  undertak- 
ing on  appeal  filed  September  27th.  The 
time  for  filing  the  printed  transcript  pre- 
scribed by  rule  2  of  this  court  expired  No- 
vember 6,  1S90.  On  November  15tb,  no 
transcript  having  been  Died,  respondent 
served  notice  of  bis  motfontodlsralas.  On 
the  same  day,  bat  anbaeqaent  to  the 
service  of  said  notice,  appellant  filed  a 
written  transcript,  duly  certified  by  the 
county  clerk,  which  was  thereafter  print- 
ed and  served.  The  fact  that  the  tran- 
script was  filed  the  same  day  notice  to  dis- 
miss was  served,  but  at  a  later  hour,  does 
not  bring  tbe  appellant  within  tbe  protec- 
tion of  rule  2  of  this  court,  (Hoyt  v.  Rail- 
road. SS  Pac.  Rep.  160,  No.  14,066,)  and  the 
motion  to  dismiss  must  prevail  onlenfl  the 
appellant  has  by  his  affidavit  shown  a 
sufficient  excuse  for  bis  delay  to  call  for 
some  relaxation  of  the  rule  providing  for 
the  dismissal  of  appeals  tor  fallore  to  file 
the  transcript  nithlii  the  time  preaeribed. 
As  to  this,  tbe  undisputed  facts  are  that 
on  September  25tb— the  very  day  tbe  no- 
tice of  appeal  wasserved— tbeattorneyfor 
appellant  WBB  called  to  the  state  of  Ten* 
nessee  on  account  of  the  Illness  of  bis 
mother,  and  did  not  return  to  California 
until  October  24tb.  On  his  return,  owing 
to  the  demands  upon  his  attention  of  a 
multiplicity  of  business  that  had  accumu- 
lated during  blsabsence,  bymerehiadvert- 
ence  he  overlooked  this  case  for  a  few 
dayR;  but  n'l thin  nine  days  after  the  time 
for  tiling  the  traiiscrijit  had  expired,  viz., 
on  the  i4(h  diiy  of  November,  he  prepared 
and  presented  to  the  county  clerk  a  cor- 
rect type-written  copy  of  the  record  to 
be  certified.  The  clerk  was  not  able  to 
cttniprtre  and  certify  this  transcript  until 
the  fuMun-ing  day,  and  In  the  mean  time 
the  ntitice  to  dismiss  was  served.  This 
showH  tlint  the  appeal  wan  taken  and 
prosiTiited  In  ;;ool1  faith.  The  delay  in 
/illns  the  trnnacrlpt  was  trifling,  and  the 
heni  Iiig  and  decision  of  the  canse  on  Its 
merits  wilt  not  thereby  be  delayed,  at 
least  not  appreciably.  The  clrcumstancea 
which  ocuusloned  the  delay  and  oversight 
of  cuuij.tf'I  were  such  as  to  appeal  strongly 
to  the  discretionary  power  of  the  court, 
and  would,  without  doubt,  haveprocured 
an  order  extending  tbe  time  for  filing  the 
transcript  If  they  hed  been  brought  to 
our  attention  before  tbe  motion  to  dismiss 
was  made.  If  so,  there  Is  no  reason  why 
we  may  not  after  the  motion  relieve  the 
appelhint  from  the  consequences  of  bis  de- 
lay when  the  facts  show  that  before  serv- 
ice of  the  motion  to  dismiss  he  was  pro- 
ceeding with  all  expedition  to  rectify  his 
mistake.  Motion  deuled. 

We  concur;  McFarland,  J.;  Db  Ha- 
ven. J.;  Patebson,  J.;  Sbabpstkin,  J.; 
HuRiaoH,  J. 


88  Cal.  00 

Ex  parte  Spears.    (No.  20,837.) 
(Supreme  iJourt  of  California.   April  80,  189L^ 

BZTRAOmOIT — Afudavit-^ufkecikbct. 
An  affidavit  accompanying;,  a  requisitioo, 
which  merely  states  ttiat'attunt  "has  reason  hi 
believe  and  does  believe"  that  petitioner  em- 
bezzled or  fraudulently  converted  to  bis  own  iijra 
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the  propertTmentlGoedt  Is  hunttoleiit  foFtbe  gor* 
ernor's  warrant  of  arrest  as  a  fogitire  from  Jtis- 
tioe,  in  thatitlB  notpositlTelnitsobai^  Fatbs- 

80N,  J.,  diaseDtiug. 

Id  bank.   Habeas  corpus. 

G.  E.  Riley  «Dd  J.  I.  Catdwell,  for  peti- 
tioner. W.  B.  H.  Hart,  Atty.  Gen.,  for  re- 
spundent. 

Dk  Haven,  J.  The  petltlouer  la  before 
tliecuurt  upon  a  wTitotbaheaa  corpuB,fbe 
return  to  whicb  sbows  that  he  la  In  the 
ciiBtixly  of  the  sheriff  of  Nevada  county  by 
virtue  ol  a  warrant  tor  bla  arrest  as  a 
fugitive  from  fnatlee,  lamed  by  the  govern- 
or ol  this  ctat?,  in  eompllanee  with  a  req- 
nlsltlon  from  the  governor  of  the  state  of 
Alabama.  ThegoTemor  of  tbla  atatewaa 
not  authorised  to  issue  his  warrant  for 
the  arrest  of  petitioner  unless  It  was 
Hhown  to  him  that  the  petitioner  is  aub- 
Htantlally  charged  with  a  crime  in  the 
state  from  whleli  It  la  allseed  be  haa  fled, 
awd  the  law  of  eonvresa  (Bev.  St»  { 
nqoires  that  this  fact  mnat  be  made  to 
appear  by  a  copy  of  an  Indictment  found, 
or  an  afBdarlt  made  before  a  magistrate 
of  such  state,  certlded  as  authentic  by  the 

goveror  of  the  state  making  the  demand, 
oberto  v. ReUly,  116  U.S.  96, 0  Sup. Ct. 
Bep.  an.  And  whether  the  attefcad  fugltlre 
la  BO  anbatantlally  charged  with  a  crime 
Is  a  qnealdon  of  law  whicb  la  always  open, 
npon  the  tare  of  the  papers,  tu  Jndldai  In- 
quiry, on  an  application  for  dlschai^  un- 
der a  writ  of  habeas  corpus.  Roberts  v. 
RelUy,  supra.  We  have  before  ue  the  copy 
of  the  affidavit  accompanying  thereqalsl* 
don  of  the  governor  of  Alabama,  and  tbe 
sole  question  for  determination  lawbether 
BDch  aflBdavit  sabatanttally  cbarges  tbe 
petitioner  with  having  committed  any 
crime  which  would  have  Justified  his  ar- 
rest in  that  state.  The  affidavit  purports 
to  have  been  made  by  one  J.  O.  Orr,  and 
charges  that  he  (Orr)  "has  reason  to  be- 
lieve, and  docs  belleTe,that,  wltbln  twelve 
months  before  making  tbla  affidavit  Inaald 
ronnty,  W.  A.  8 pears  embeisled  or  frand- 
nlently  couverted  to  bis  own  use  one  ear- 
load  mules,  or  the  value  of  the  same,  to- 
wlt.of  two  thousaod  dollars,  theperson- 
al  properly  ol  J.  U.  Orr,  which  came  Into 
W.  A.  Spears'  posaessloQ  by  virtue  of  an 
employment  to  sell  said  mules."  Itlsob- 
Tloas  that  this  affidavit  does  not  directly 
chaige  that  petitioner  hat  committed  any 
otfeuae,  and  It  would  be  a  dangerooa  prec- 
edenc  tu  establish  that  any  man  may  be 
deprived  of  his  liberty  and  removed  to 
another  state  upon  such  an  accosatlon. 
Tbe  statement  therein  that  affiant  "has 
reason  to  believe,  and  does  believe."  that 
petitioner  embetided  or  fraudulently  con- 
verted to  his  own  use  the  pro^terty  men- 
tioned is  not  tbe  statement  of  any  fact, 
and  for  that  reason  the  affidavit  Is  fatally 
defective.  The  language  of  the  sapreoie 
court  of  Michigan,  in  Swart  v.  Kimball, 
4S  Mich.  461.  5  N.  W.  Rep.  685,  Is  applicable 
here:  "Charges  are  not  verified  by  an 
affidavit  that  somebody  Is  Informed  and 
believes  that  tta^  are  tme.  This  Is  mere 
evasion  of  tbe  law.  The  most  Improbable 
stories  may  be  bdleved  of  any  one,  and 
tbe  man  most  free  from  any  reasonable 
■nsf^on  of  goilt  la  not  sale  It  be  taolds  bis 
T.26P.na9— 39 


freedom  at  tbe  mercy  o(  any  man  three 

bundr^  miles  off,  who  will  swear  that  he 
baa  been  Informed  and  believes  In  his 
guilt."  That  such  an  affidavit  la  insuffi- 
cient toRupportthe  lasnance  of  a  warrant, 
under  the  laws  of  thia  state,  waa  held  by 
tblH  court  lu  Ex  parte  Dlmmlg,  74  Cal.  166, 
16  Pac.  Rep.  61D.  We  thereeald:  "Bat  a 
mere  affidavit  In  tbe  form  of  an  Informa- 
tion, containing  no  evidence,  and  followed 
by  no  deposition  stotlng  any  fact  tending 
to  show  guilt,  la  insufficient  to  support  a 
warrant.  The  liberty  of  a  citizen  cannot 
be  violated  upon  the  mere  expression  ol 
an  opbiion,  nnder  oath,  that  he  is  guilty 
of  a  crime."  In  Ex  parte  Smltb.S  Mc- 
Lean, 121.  the  affidavit  accompanying  tbe 
requisition  of  tbe  governor  of  Missouri  for 
the  arreet  of  Smith  was  made  by  one 
Bu^a.  and  chaiged  "that  on  tbe  night  of 
the  6tb  day  of  May,  1842,  while  sitting  in 
bla  dwelling  in  the  town  of  Independence, 
in  the  county  of  Jackson,  he  was  shot 
with  Intent  to  kill;  and  that  bis  lite  was 
despaired  of  for  several  days ;  and  that  be 
believes,  and  baa  good  reason  to  believe, 
from  evidence  and  information  now  In  his 
possession,  that  Joseph  Smith,  commonly 
called  the  '  Mormon  Prophet,*  was  acces- 
S017  before  tbe  fact  of  the  Intended  mnrdw, 
and  that  thesald  Joseph  Bmlthls  a  cttiien 
and  resident  of  tbe  atate  of  IlllnolB. "  This 
affidavit  was  held  Insufficient  aa  a  basis 
tor  tbe  governor's  warrant,  upon  tbe 
ground,  among  others  stated,  that  It  was 
not  positive  in  its  charge.  See,  also,  1 
Blab.  Grim.  Proc.  S  222.  It  Is  true  that  the 
courts  are  not  authorised  to  discharge  a 
prisoner  because  of  formal  defects  In  the 
indictment  or  affidavit  charging  the  of- 
fense, and  that  the  sufficiency  of  the 
charge,  aa  a  matter  of  technical  pleading, 
is  to  be  tried  and  determined  in  tbe  atate 
from  which  the  alleged  fugitive  fled.  Da- 
vis* Case,  122  Mass.  829 ;  Kentucky  v.  Den- 
olson,  24  How.  107.  But  the  delect  In  the 
affidavit  before  as  la  not  a  mere  technical- 
ity. Theobjcction  to  Its  soffltdency  Is  sab- 
atantlal,  and  it  is  that  In  Judgment  of  law 
it  does  not  make  any  charge  at  all.  npon 
the  hearing  tbe  attorney  general  read  as 
evidence,  from  a  printed  volume  of  tbe 
statutes  of  that  state,  section  4304  of  the 
Criminal  Code  of  Alabama,  from  wtalch  It 
appears  that  a  warrant  of  arrest  for  a 
misdemeanor  may  be  Issued  upon  an  affi- 
davit In  which  the  affiant  states  "that  he 
has  probable  cause  for  believing,  and  does 
believe,"  that  such  offense  has  been  com- 
mitted; and  it  was  argued  that.  Inas- 
much as  no  other  section  of  this  Code  was 
formally  offered  in  evidence,  the  court 
most  presume  that  the  affidavit  here  Is 
sufficient  under  the  laws  of  that  atate. 
We  think,  however,  that  we  are  not  con- 
fined to  this  particular  section,  which  is 
not  applicable  here,  but  are  autiiorised  to 
look  Into  tbe  volume  In  which  It  appears, 
and  upon  such  examination  we  find  the 
law  of  that  atate  to  be  what.  In  the  ab- 
sence of  all  evidence,  we  would  presume 
it  to  be,  substantially  like  that  ol  our  own 
state,  BO  far  as  relates  to  arresting  one 
charged  with  a  felony.  It  follows  that 
the  affidavit  before  us  must  beregarded 
as  Insufficient  tu  Justify  the  issuance  of  the 
executive  warrant  of  arrest  under  wbleta 
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the  petitioner  Is  detained  In  coBtody.  Pe- 
titioner dlBcharKod. 

Wecnncnr:  Beattt,  C.  J.:  Uahootte, 
J.;  McFarlani),  J. ;  HARmeuN,  J. 

Paterson,  J.,  (dissenting.)  I  am  on- 
able  tu  concur.  "The  warrant  of  the  gov- 
ernor 1b  prima  fade  eviflence,  at  least,  that 
all  neceenary  legal  prerequiaites  have  been 
complied  with,"  (Church,  Hab.  Corp.  g 
480,)  and  the  petitioner  has  not  made  It 
appear  to  ray  aatlsfactlon  tbat  the  courts 
of  Alabama  conld  not  bold  blm  tor  exam- 
ination on  the  affidavit  charging  blm  with 
embeiflement. 


Dbbbt  et  aJ.T.jACKMAN  et  aS,  rno.13,- 

835.) 

{Supreme  Court  of  Cali/omkt.   Hay  1,  J8S1.} 
Appbu.  —  Rbview  —  Bbottau  op  JuDQiraiiT— 
Claims  AOAiNST  Decbdbktb  —  Faoor  or  FaB- 

BBNTA.TION, 

1.  Recitals,  In  a  Judnnent  on  the  Dieadlngs, 
of  the  motion,  the  fn^uoas  thereof,  and  the  rul- 
ing thereon,  and  the  entry  of  Judgment  as  a  con- 
sequence, though  not  necessary  to  the  validity  of 
the  Judgment,  are  properly  there,  and,  in  the  ab- 
sence of  a  bill  of  exceptions,  are  conolasLve  evi- 
dence cm  appeal  of  t^e  action  of  the  ooort. 

3.  Where,  after  the  commenoement  of  an 
action,  defendant  died,  and,  his  executors  being 
substituted  in  his  place,  the  supplemental  com- 
plaint averred  that  the  claim,  duly  verified,  had 
been  presented,  the  affinnative  averment  of  the 
answer  that  the  claim  was  not  verified  or  pre- 
sented as  required  by  the  atatate  Is  a  suffldent 
denial. 

3.  Under  Code  Civil  Froc.  Cal.  fi  1502,  pro- 
viding that,  if  a::  action  is  pending  against  one 
at  the  time  of  his  death,  the  plaintiff  must  pre- 
sent his  claim  to  the  executor  or  administrators 
for  allowance  or  rejection,  authenticated  as  re- 
quired in  other  cases,  and  no  recovery  shall  be 
bad  in  the  action  unless  proof  be  made  of  the 
presentation  required,  thei-e  caonot  be  judgment 
for  plaintiff  on  the  pleadings,  bat  the  iiresenta- 
tion  most  be  proveu. 

CommlBSlonera*  decision.  In  bank.  Ap- 
peal from  BOiwrtor  court,  Merced  connty ; 
C.  H.  Makrs,  Judge. 

E.  Jnckman,  iu  pro  per,  J.  R,  La  lor 
reapon  dents. 

Tbuplb.C.  This  action  waa  commenced 
agaluat  the  teetator  of  defendants.  The 
execntoTB  having  been  snbatltuted  lor  the 
ori(;tnal  diifeiidant,  plaintiffs  madeontand 
presented  tbeir  claim  against  the  estate, 
and  tben  tiled  an  amended  complaint  In 
which  no  mention  waa  made  of  the  pre- 
sentfitiun  of  tbeclatm.  Somemonthelater 
they  fllpd  a  aupplemental  complaint,  in 
which  the  death,  probate  ot  the  will,  ap- 
poiutmmt,  and  qnallflcatlon  of  the  execa- 
tura,  and  preaentatlon  of  the  claim,  are 
alleged.  After  answer  both  to  the  amend- 
ed and  supplemental  complaints, theplain- 
tlffs  moved  for  Jiidgmenton  the  pleadings. 
The  motion  was  granted,  and  tbe  defend- 
ants appeal  from  the  Judgment.  There  Is 
DO  bill  of  exceptions*  and  the  respondents 
now  raise  the  point  that  the  correctness 
ot  the  ruling  cannot  be  reviewed  here,  as 
the  motion  and  the  order  granting  it,  and 
for  Judgment,  are  not  brought  up.  and,  as 
they  claim,  cannot  he  without  a  bill  of  ex- 
ceptions. Ah  a  matter  of  fact,  the  judg- 
ment Includes  all  that  a  bill  exceptions 


could  show,— all  that  is  necessary  for  a 
review  ot  this  action  ot  the  court.  The 
motion  and  the  grounds  of  It  are  specidc- 
ally  recited,  and  the  rnling  upon  It,  and 
tbe  entry  ot  judgment  aa  a  consequence 
Tbe  question  la  not  whether  these  recitals 
are  necessary  to  the  validity  of  the  Judg- 
ment, but  whether  they  are  properly  there, 
and  constitute,  for  the  purposes  ot  this  ap- 
peal, evidence  of  the  action  ot  the  court 
below.  The  recitals  are  similar  to  those 
usually  contained  In  what  was  called  the 
posteaot  a  comraon-law  Judgment, giving 
a  history  of  th«  action  ol  the  court  which 
led  to  the  judgment.  We  think  they  are 
properly  In  the  judgmenc,  and.  In  the  ab- 
sence of  a  bill  of  exceptions,  are  conclusive 
evidence  here  ot  the  action  of  the  cnnrt. 
Instances  in  our  Reports,  where  such  re- 
citals are  rHFerred  to,  as  constituting  evi- 
dence ot  what  was  done  In  the  court  be- 
low, are  numerous.  It  the  answers  coDr 
Btltuted  a  defense.  Judgment  could  not 
have  been  entered  without  a  trial,  unless 
the  answers  were  disposed  of  In  some 
mode  known  to  tbe  law.  It  was  certainly 
proper  to  show  in  the  Judgment  how  this 
was  done,  and  why  judgmentwas  entered 
without  a  trial. 

The  pleadings  are  vwlBed,  and  It  is 
claimed  that  the  denials  contained  In  the 
answers  are  lusnffldent,  and  raise  no  Is- 
sue. Thiscontentlon  wethink  wellgronnd- 
ed  as  to  most  denials  in  tbe  answers,  but 
there  is  one  f  ac  t  necessary  to  the  plaintiffs' 
case  which  we  tlilnk  sufhclently  denied  to 
raise  an  Issue,  and  therefore  Judgment  was 
improperly  entered  on  the  motion.  In  tbe 
supplemental  complaint  It  is  averred  that 
a  claim  duly  verified  was  presented.  The 
traverseot  this  allegation  Is  Intheaffirma- 
tlve  form.  Defendants  averthat  the  claim 
was  not  verified  or  presented  as  required 
by  the  statute.  The  denial  ot  the  verifica- 
tion sf^nis  as  broad  as  the  allegation,  and 
it  that  be  deemed  sufflcient,  as  we  think  it 
Is,  the  denial  must  be  held  so. 

For  another  reason  the  ladgmeot  ought 
not  to  have  been  entered  withootevldence. 
Section  1502,  Code  Civil  Procls  as  fol- 
lows: "If  an  action  Is  pending  against  the 
decedentat  the  time  ot  hla  death,  thepiain- 
tltl  must  in  like  manner  present  his  claim 
to  tbe  executor  or  administrator  for  al* 
lowance  or  rejection,  authenticated  as  re* 
quired  in  other  cases;  and  no  recoveiy 
shall  be  had  in  the  action  unless  proof  be 
made  ot  the  presentations  required. "  The 
effect  ot  that  section  plainly  Is  that,  al- 
though due  presentatitm  ot  the  claim  be 
not  denied,  still  It  must  be  proven.  If,  as 
claimed  by  respondents,  this  section  still 
leaves  tbe  matter  subject  to  the  asual  taw 
ol  pleading,  to  be  proven  when  dented,  but 
not  when  admitted,  the  requirement  serveH 
no  purpose.  Sucb  would  have  been  the 
case  without  It.  It  is  just  possible  that 
this  requirement  was  Inserted  under  the 
expectation  that  the  trial  might  proceed 
upon  the  pleadings  as  they  stood  at  the 
time  of  the  testator's  death,  without  any 
supplemental  pleading.  Still  we  must  pre- 
sume the  law-makers  familiar  with  the 
practice,  and  the  langaage  Is  broad 
enongli,  even  on  that  supposition,  to  re- 
quire proof  In  all  rases.  The  case  of  Drake 
V.  Foster,  61  Cal.  235.  doeis  not  help  the  re- 
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flpondents,  bnt  1b  an  antbority  against 
them.  By  impllcatlon  It  ie  tauld  tbat  not 
to  reqaire  Buch  proof  1b  error,  bat  where 
there  was  a  trial  on  tlie  merits  It  ts  held 
that  objection  on  this  ground  cannot  he 
made  fur  the  first  time  in  tbis  court.  Hore 
the  plaintiffs  moved  tor  Judgment  on  the 
pleadings,  without  evidence,  and  the  de- 
fendants resisted  the  motion.  No  oppor- 
tnnlty  was  afforded  tbem  for  making  tbis 
specific  objection.  This  point  and  this 
constractlon  of  the  sta  tute  were  sustained 
in  Bank  v.  Howland,42  C'al.  132.  Wethink 
the  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  leave  to  defeudants 
to  amend  their  answer  It  they  desire. 

We  concDr:  Bklcheb.  C;  Vincubv,  C. 

Fkr  Curtau.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is  re- 
versed and  tbecause  remanded,  with  leave 
to  defendants  to  amend  their  answer  if 
they  desire. 

»  Cai.  s  — — 

HkRXOCILLA  T.  HCBBBLIi  fit  sl.    (No.  14,- 

045.) 

(Supreme  Court  of  California.   May  3,  189L) 

MlHBBAL  IaINDS— GbaNTB— ElCEPTIOSS. 

1.  Act  Cong.  March  8,  18SS,  being  ao  act  *'to 
ramvlde  for  the  snrvey  ot  the  pabllo  lands  inCali- 
lomia,  the  granting  of  pre-emption  rights  therein, 
and  for  other  purposes, "  section  6  of  which  grants 
to  the  state  ol  California  land  sections  16  and  86 
"for  the  porposes  of  pabllo  schools  In  eacdi  town- 
ship,** does  not  include  tlie  mineral  lands  in 
those  sections,  thongh  they  aro  not  specially  ex- 
cepted from  the  grant.  Following  Mining  Go.  v. 
ConwUdatad  Mln.  Co.,  m  U.  8.  167. 

3.  The  grant  by  congress  in  1SS3  beioK  s 
grant  in  prcMenff,  lands  that  were  mineral  lands 
then  were  excepted,  and  the  fact  that  they  were 
afterwards  worked  oat  and  abandoned  as  un- 
profitable does  not  pass  title  to  them  to  the  state. 

8.  In  ejectment  by  plaintiff  claiming  under 
a  patent  from  the  state,  defendants,  who  are  in 
possession  of  the  land  as  misiDg  claims  under 
loestioos  made  in  accordance  with  the  law  and 
the  local  customs,  can  contest  the  pat^ot,  as  they 
are  in  privity  with  the  United  States. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior conrt,  Placer  county; 
J.  M.  Wallino,  Judge. 

F.  P.  &  O.  I'uttle,  for  appellant.  Hale 
A  Cr»^  and  J.  Ji.  ^'alweller,  for  respond- 
ents. 

BbXjchbr,  O.  This  action  Is  ejectment 
to  recover  possession  of  the  east  half  of 
the  east  half  ol  the  south-west  quarter, 
and  the  west  half  ot  tbe  west  half  of  the 
eonth-east  quarter,  of  a  cei*tain  sixteenth 
section  ot  land  situate  In  Placer  county. 
Other  portions  of  the  section  are  described 
iu  the  complain  c,  bnt,  as  no  contest  was 
made  as  to  them,  they  need  not  be  referred 
to  further.  Tbe  defendants  Hubbell, 
Shea,  and  California  Quartz  Mining  Com- 
pany alone  answered.  They  denied  all 
the  averments  of  the  complaint,  and  al- 
leged that  the  portions  of  the  section 
above  described  were  In  1850.  and  ever 
since  had  been,  and  then  were,  mineral 
lands  of  the  United  States,  having  known 
valuable  mineral  depoelts  therein,  consist- 
ing of  plscers  contalntiig  gold  In  paying 
qnantlties,  and  quarts  ledges  or  deposits 
ol  gold-bearing  rock  in  place,  carrying 


gold  and  other  precloas  metals  In  paying 
<]uantlties;  and  that  during  all  the  times 
mentioned  the  said  placers  and  quarts 
ledges  had  been,  from  time  to  time,  in  the 
actual  possession  ot  citizens  of  the  United 
States,  who  were  working  and  exploring 
the  same  for  the  gold  and  precious  metals 
they  contained.  They  further  alleged  that 
in  the  year  1880  two  quarts  mining  claims, 
which  are  particularly  described,  were  lo- 
cated on  the  demanded  premises  by  citi- 
zens ot  tbe  United  States,  and  In  conformi- 
ty to  the  laws  thereof  and  tbe  local  rules, 
regulations,  and  customs  of  the  mining 
district.— one  by  tbe  grantor  of  d^endant 
Shea,  and  the  other  b.v  the  gran  tors  of  the 
defendant  Callfomla  Qnarts  Mining  Com- 
pany,—and  that  the  locators  and  the  said 
defendants,  as  their  snccessors  In  Interest, 
had  ever  since  held,  possessed,  and  worked 
their  respective  claims  as  mining  claims. 
The  case  was  tried  by  the  court  without 
a  Jury,  and  Judgment  was  entered  that 
the  defendants  above  named  were  the 
owners  and  entitled  to  the  possession  of 
their  reepectlvemlning  claims  as  described, 
and  as  to  them  that  the  plaintiff  take 
nothing;  and  that  the  plaintiff  was  the 
owner  and  entitled  to  the  pussenslon  of 
all  the  balance  of  tbe  land  sued  for  as 
against  all  of  the  defendants.  From  this 
Judgment,  so  far  as  it  was  against  ber, 
and  from  an  order  denying  a  new  trial, 
the  plaintiff  appeals. 

The  plaintiff  claimed  title  onderapatent 
from  the  state,  istiued  to  one  Banvard,  her 
grantor,  In  1870;  and  the  drst  question  is, 
was  title  to  this  laud  vested  in  the  state 
at  tbe  time  of  the  issuance  of  the  patent? 
If  it  was,  then  the  plaintiff  was  entitled 
to  recover,  and  if  not,  we  think  the  proper 
judgment  was  entered.  Whatever  title 
the  state  hud  was  acquired  under  tbe  act 
of  congress  ot  March  3, 1853,  "to  provide  for 
the  survey  of  the  public  landsinCaliroroia, 
the  granting  of  pre-emption  rights  therein, 
and  for  other  purposes. "  10  iSt.  U.  S.  :i44. 
By  tbis  act  (section  0)  It  Is  declared  that 
sections  16  and  86"Bball  be,  and  hereby 
are,  granted  to  the  state  tor  the  pnrpoaeB 
of  public  schools  In  each  township. "  In 
Hlgglns  V.  Houghton,  !S  Ual.  ^,it  was 
held  by  the  supreme  court  of  this  state 
that  mineral  lands  werenotexcepted  from 
the  operation  ol  the  grant  of  theslxteentb 
and  thirty-sixth  sections,  made  to  the 
state  by  tbe  act  of  March  3. 1853,  and  that 
as  fast  as  the  townships  were  surveyed 
the  state  became  tbe  owner  of  these  sec- 
tions absolutely.  And  see  Wedekind  v. 
Craig,  56  Col.  642.  The  rule  declared  by 
this  court,  as  above  stated,  has  not  been 
approved  by  the  supreme  court  of  the 
United  States.  On  tbe  contrary,  it  was 
held  by  that  court  In  Mining  Cu.  t.  Con- 
solidated Mln.  Co.,  102  U.  8. 167.  that  the 
grant  of  tbe  sixteenth  and  thirty-sixth 
sections  of  public  land  to  the  state  of 
California  by  the  act  ol  March  3.  18.53,  was 
not  Intended  to  rover  mineral  lands,  but 
that  such  lands  were,  by  tbe  settled  policy 
of  the  general  government,  excluded  from 
all  grants.  That  decision  Is  controlling, 
and  moat  be  followed  here. 

The  question  then  remains,  were  the 
disputed  premises  at  tbe  time  of  tbe 
grant  minwal  lands,— that  la,  known  to 
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be  Talnable  for  mloeraU?  Deffeback 
Hawke,  116  U.  S.404,  6  Sap.  Ct.  Rep.  95. 
Upon  this  qaeatlOD  the  court  below  found 
asfoUowe:  "ThatdnrinKalltbeyearlftSO. 
and  at  the  time  of  the  acqulstclon  of  the 
eald  lands  by  the  fcoTernment  of  the  Unit- 
ed States,  and  contlnuouslyever since,  and 
on  the  10th  day  of  December,  1870,  when 
the  said  patent  was  Issued  to  the  said  E. 
M.  Banvard,  and  at  the  time  of  thesurvey 
of  tbe  said  lands  and  the  return  thereof  by 
tbesald United  States,  tbe  said  east  half  of 
theeaatfaaltot  the  soutU-westatiarter,  and 
the  satd  west  half  of  the  west  half  of  the 
BOQth-eaat  qnarter,  of  said  section  sixteen 
were,  and  have  been,  and  now  are.known 

gnbllc  mlneraltande  of  the  United  States. 
aving  therein  known  valuable  mineral 
deposits,  coDSIsting;  of  ffrarel  or  placer  de- 
posits, and  of  quarts  rock  In  place,  bear- 
ing sold  In  paying  quantities,  and  ever 
since  tbe  SSth  day  of  July,  186(1,  hare  been 
free  and  open  to  exploration  and  purchase, 
and  to  occupation  and  purchase  as  miu* 
era)  lands  by  citizens  of  tbe  United  States, 
and  such  as  bare  declared  their  intention 
to  become  such  cltlseDH. "  It  is  claimed  by 
counsel  for  appellant  that  this  finding  as 
to  the  mineral  character  of  the  land  was 
not  Justified  by  the  evidence*  and  bence 
that  tbe  Judgment  should  be  reversed. 
We  do  not  think  this  position  can  be  sus- 
tained. It  is  true  the  evidence  was  some- 
what conflicting,  bat.  taken  as  a  whole, 
It  was  amply  sufficient,  in  onr  opinion,  to 
Justify  the  finding.  It  is  further  claimed 
that  the  placer  mines  had  been  worked 
oat,  and  the  quarts  mines  abandoned  as 
nnprofitable.  before  1870,  and  that  there 
was  no  evidence  showing  or  tending  to 
show  a  holding  or  working  of  any  part  of 
tbe  land  at  the  time  of  the  Issuance  of  the 
patent  In  1870.  Coucedlng  this  to  be  so, 
still  It  cannot  aid  the  appellant.  The 
grant  of  tbe  sixteenth  and  thtrty-slzth 
aeetlons  was  a  grant  Id  pnesenti,  and  tbe 
only  question  Is,  was  the  land  in  queetion 
known  to  be  mineral  in  character  at  the 
time  the  grant  was  made?  If  It  was,  the 
title  did  not  pass  to  the  state,  but  th« 
state  took  a  right  to  other  laud  in  Ilea 
thereof,  and  not  a  right  to  this  land  when 
its  minerals  should  be  exhausted,  it  Is 
also  claimed  that  the  defendants  were  not 
In  a  position  to  attack  tbe  patent.  But, 
as  we  have  seen,  the  state  had  no  title  to 
ijte  mineral  land,  and  passed  none  to  its 
patentee.  The  title  still  remained  In  the 
general  government,  and  under  Its  laws 
tbe  land  was  open  to  occupation  and  pnr- 
chase  as  mineral  land.  The  defendants 
were  in  possession  of  their  claims  under 
locations  which  were  made  In  accordance 
with  the  law  and  the  local  rules  and  cus- 
toms. They  were  therefore  in  privity  with 
theUnlted  States,  and  had  a  clear  right  to 
contest  the  patent  and  asnert  their  rights. 
At  the  trial  the  defendants  introduced  evi- 
dence showing  tbe  work  done  on  their 
claims  after  their  location  in  1880.  This 
evidence  was  objected  to  by  the  plaintiff 
as  irrelevant  and  immaterial,  and  the  ob- 
jections were  overruled,  and  exceptions 
taken.  The  evidence  was  introduced  to 
show  that  tbe  claims  were  still  valuable, 
and  to  overcome  the  plaintiff's  theory 
that  they  were  of  no  valne.   This,  we 


think,  they  had  a  right  to  do.  Bat.  U  the 
rulings  were  erroneous,  the  plaintiff  was 
in  no  way  prejudiced  by  tbem,  as  she  had 
no  title.  It  follows  that  tbe  Judgment 
and  order  appealed  from  should  be  al- 
firmed. 

We  concur :  Vanclibf,  C.  ;  Footb,  C. 

Per  OuRiAif.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and 
order  appealed  from  are  affirmed. 


N  Cal.  u 

pBOpLB  az  m.  Mariposa  CofTNTir  r. 

CousTS,  Treasorw.  (No.l4,02B.) 
0tsprane  Gown  iif  Coltfomla.  Uay  4, 1891.) 
Cotmrr  Bonds  —  iTovios  to  Votbbs — Okdebs. 

1.  tTnder  the  county  govemmeat  act,  (tst 
Cal.  1883,  p.  811,  8  87,)  provldiof  that  when  tbe 
sapervlsors  wish  to  create  a  bonaed  indebtedness 
they  nhall  order  speolfy  the  penJonlar  pur- 
poses (or  which  the inaebtedness  u  to  becreated, 
and  the  amount  of  bonds  whlob  they  propose  to 
issue, "  and  shall  submit  the  question  of  the  Is- 
sue of  the  bonds  to  the  "qoaltfled  electors'*  of  the 
county,  an  order  and  proclamation  of  election, 
stating  that  there  Is  to  be  submitted  the  gnestdon 
of  the  Issue  of  975,000  of  bonds  for  the  construo- 
tion  of  "two  public  wagron  roads  In  said  county, 
—one  from  Bear  Valley  to  CoulterTille,  and  one 
from  Mariposa  to  Yosemtte,  **— entBi^enily  sped- 
fled  the  particular  purpose  for  vrtiich  tbe  Indebt- 
ednsBS  Is  to  be  created. 

9.  The  fact  that  the  tadar  sabmlts  the  Ques- 
tion to  "the  people"  does  not  invalidate  it  wnars 
the  proolamation  states  that  tbe  question  Is  to  be 
submitted  to  the"vote  of  the  people  of  this  couo- 
ty, "  as  it  means  the  vote  of  only  tnose  people  who 
are  "qnalified  eleetun. " 

8.  The  board  of  supervisors,  though  required 
by  the  county  government  act  to  proueed  by  or- 
dlnanoe  for  some  purposes,  oan  nrooeed  "by  or- 
der" in  such  case,  as  section  87  of  that  act  so 
provides. 

Commissioners'  declirion.  iu  bank.  Fe> 
titlon  for  writ  of  mandate. 

Garret  W.  McBnBtaey  and  J.  W.  Oon/^ 
don,  for  petitioner.  £>.  F.  Jonea  and  Ao- 
senbaum  A  SebveHne,  for  respondeat.  C 
W.  Cross,  amicus  curtm. 

Vancurf.  C.  This  Is  an  original  appli- 
cation to  this  court  on  the  petition  of 
Mariposa  county  lor  a  writ  of  mandate  tu 
the  treasnrer  ot  said  eonnly,  eommanding 
him  to  sell  and  dispose  of,  according  to 
law,  bonds  of  Mariposa  rounty.  alleged  to 
hare  beeu  issue<]  In  accordance  with  sec- 
tion 87  of  tbe  county  government  act.  (St. 
1888,  p.  811,)  for  the  purpose  of  construct* 
lug  two  public  wagon  roads  in  said  coan- 
ty.  An  alternative  writ  Issned,  and  tbe 
case  stands  upon  ageneraldemnrrertotbe 
petition.  Tbe  section  of  tbe  county  gov- 
ernment act  above  referred  to  Is  as  fol- 
lows: "The  HUpervinore  can  onlyeontract 
a  bonded  tndebtedneee  other  than  such  aa 
is  nnthorlzed  by  section  twenty-six  of  this 
act  as  follows:  They  shall,  by  order, 
specify  tbe  particular  purpose  for  which 
the  Indebtedness  is  to  be  created,  and  the 
amount  of  bonds  which  they  propone  to 
Issue,  and  shall  furtherprovldefor  siibmlt* 
ttug  thequestlon  oftlie  issue  of  said  bonds 
to  the  qualified  electors  of  the  conn ty  at 
the  next  general  election,  or  at  a  special 
election  to  be  called  by  the  board  for  that 
purpose.  If  a  special  election,  none  bnt 
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qnalifled  Totere  of  the  coaoty  eliall  be  per- 
mitted to  rote  tbereat,  and  It  shall  be  held 
aa  early  as  posBlblo  In  coDlormtty  with  the 
general  dection  law  of  this  state.  Notice 
shall  be  given  of  eucb  election,  by  pabllca- 
tlon  In  Bome  newspaper  ur  newspapers  pu  b- 
llehed  In  tbeconnty,  for  tour  weeks  prior 
thereto.  It  there  be  no  newsprper  so  pub- 
llBtaed,  then  by  posting  notices  for  the  same 
time  In  each  Section  precinct  In  the  conn- 
and  at  the  conrt-house  door.  The  bal- 
lotssball  be  printed, 'For  the  issue  of  bonds,* 
or,  'Against  the  Isaae  of  bonds.'  If  two- 
thirds  of  the  electors  of  the  county  Totingat 
sach  election  sholl  vote  In  favor  of  issuing 
bonds,  and  not  otherwise,  the  board  may 

ftroceedto  Isaae  the  amount  of  bonds  spec- 
Bed,  In  the  manner  provided  in  this  art 
lor  fnndlng  the  floating  Indebtedness  of  the 
county ;  and  all  the  provisions  of  this  act 
relating  to  thelssueand  paymentof  bunds 
in  the  latter  case  shall  apply  to  bonds  Is- 
sned  under  this  section,  except  that  such 
bonds  shall  not  run  for  more  than  twenty 
years:  and  the  board  shall  levy  the  tax 
necessary  to  create  a  sinking  fnnil  for  the 
payment  of  the  principal  of  said  bouds,  In 
each  and  every  year  after  their  Issue,  until 
finally  paid.  The  revenue  derived  from 
the  sale  of  said  bonds  shall  he  applied  to 
the  purpose  or  purposesapeclfled  in  the  or- 
der of  the  board,  and  nu  other.  Should 
there  be  any  surplus.lt  shall  beappUed  to 
ward  the  payment  of  said  bonds. 

1.  Upon  the  argument  of  the  demurrer 
the  respondent  specified  several  grounds  of 
objection  to  the  petition,  the  principal  one 
of  which  is  that  the  board  of  snpcrvlsora 
did  not,  as  required  by  the  section  above 
quoted,  "by  order  specify  the  particular 
purpose  for  which  the  iDdebtedueas  Is  to 
be  created."  The  petition  sbows  that  on 
the  7tb  day  of  May. 1888.  the  board,  in  reg- 
ular session,  passed  and  adopted  the  fol- 
lowing orders :  "Petitions having  been  re- 
ceived, signed  by  698  residents  of  Mariposa 
county,  to  call  a  special  election  early  in 
July,  and  thereat  to  submit  to  theelectors 
of  the  county  the  question  of  voting  to  is- 
sue bonds  to  the  amount  off 75,000.00, run- 
ning twenty  years,  to  be  payablealter  the 
expiration  of  ten  year«,  the  funds  raised 
from  the  sale  of  said  bonds  to  be  applied 
to  the  construction  of  two  public  wagon 
roads  in  Mariposa  county,— one  from 
Coultervllle  to  Bear  Valley,  and  one  from 
Mariposa  to  Tosemite, — It  is  ordered  that  a 
special  election  be.  and  the  same  is  hereby, 
called  to  be  held  Monday.  July  9,  IRSS,  for 
the  purpose  of  submitting  the  issuance  of 
bonds  for  the  hutldlng  of  said  roads  to 
Coultervllle  and  Tosemite  to  the  people. 
It  is  ordered  that  the  following  proclama- 
tion belssued :  Proclamation.  Public  no- 
tice is  hereby  given  that  in  accordance 
with  an  order  of  the  hoard  of  supervisors 
of  Mariposa  county,  state  of  California, 
made  on  the  7th  day  of  May,  1888.  a  special 
election  be  held  throughout  Mariposa 
county  on  Monday,  July  9,  1888,  for  the 
purpose  of  submitting  to  the  vote  of  the 
people  of  this  county  the  question  :  Shall 
the  hoard  of  supervlsoi's  of  the  county  of 
Mariposa  be  empowered  to  issue  bonds  to 
the  amount  of  f 75,000,  running  20  years,  to 
be  payable  after  theexplratlon  of  10  years, 
for  the  purpose  of  constructing  two  pub- 
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He  wagon  roads  In  said  county,— one  from 
Bear  Valley  to  Coultervllle,  and  one  from 
Mariposa  to  Yosemlte;  the  ballots  to  be 
cast  'For  the  issue  of  bonds.'  or  'Against 
the  issue  of  bonds.'  The  polls  must  be 
opened  at  six  o'clock  in  themorolngof  the 
day  of  election,  and  must  be  kept  open 
until  seven  o'clock  in  the  evening  of  the 
same  day,  when  the  polls  shall  be  closed. 
It  is  ordered  that  theprodamatlon  be  pub- 
lished in  the  Mariposa  Gasette  for  four 
weeks  prior  to  said  election."  It  will  be 
seen  tbat  the  order  and  proclnmatlou  of 
the  board  did  state  the  purpose  for  which 
bonds  of  the  county  for  (75,000  were  to  be 
voted  and  Issued,  viz.,  the  construction  of 
"two  public  wagon  roads  In  said  county, 
—one  from  Bear  Valley  to  Coultervllle,  and 
one  from  Mariposa  to  Tosemite."  This 
was  equivalent  to  proposing  to  create  an 
indebtedness  of  the  county  to  the  extent 
of  97a,000  for  the  purpose  expressed,  since 
the  Issuing  of  the  bonds  of  the  county  as 
proposed  would  necessarily  create  such  in- 
debtedness. The  point  most  Insisted  upon 
under  this  head  Is  that  the  purpose  ex- 
pressed Is  not  a  single  purpose,  but  two 
distinct  pnn>08es.  There  is  no  cnmplalot, 
however,  tbat  the  expression  of  either  of 
these  purposes  Is  not  sufficiently  explicit 
and  definite.  The  roads  were  described  as 
"public  wagon  roads,"  which  the  law  re- 
quires to  be  at  least  40  feet  In  width  (Pol. 
Code,  §  2620.)  and  the  termini  of  each  road 
were  deflned.  This  was  as  definite  a  de- 
scription as  could  well  be  made  without 
an  actual  survey  of  the  routes  and  grades, 
the  expense  of  which  the  board  bad  no  au- 
thority to  incur,  before  It  was  determined 
that  the  county  would  constructtheroads. 
The  object  of  the  statute  In  requiring  the 
board  to  "specify  the  particular  purpose 
for  which  the  Indebtedness  Is  to  be  creat- 
ed, and  the  amount  of  the  bonds,"  is  sim- 
ply to  notify  the  electors  of  the  county  of 
these  facta,  to  the  end  that  they  may  be 
enabled  thereby  to  form  an  Intelligent 
Judgment  as  to  the  propriety  of  creating 
the  proposed  indebtedness  for  such  pur- 
pose; and  it  would  seem  that  this  object 
is  as  well  accomplished  bytheapeclflcatlon 
In  the  order  under  consideration  as  It 
would  have  been  11  the  purpose,  epeclflod  In 
the  same  way,  had  tieen  to  construct  only 
one  road.  Suppose  the  purpose  to  be  spec- 
IQed  bad  been  to  extend  an  existing  road 
by  adding  10  miles  to  each  end  thereof;  or 
to  construct  two  branches  to  an  existing 
road;  or  (as  in  this  case)  to  construct 
two  roads  to  connect  at  different  points 
with  an  existing  road,  (as  that  from  Bear 
Valley  to  Mariposa,) — might  not  the  pur- 
pose to  create  indebtedness  for  thecon* 
struction  of  the  two  roads,  In  each  of  the 
supposed  cases,  be  regarded  as  a  single 
purpose?  Few  purposes  are  executed  by 
the  performance  of  a  single  act.  The  exe- 
cution of  the  purpose  to  construct  a  sin- 
;;le  road  may  require  the  construction  of 
numerous  bridges  and  the  performance  of 
various  kinds  of  labor  In  diffprent  places. 
Tn  People  T.  Dunn, 80  Cal.  211,  22Pnc.  Rep. 
140.  It  was  held  thnt  the  act  of  1889entltled 
"An  act  to  provide  a  permanent  site  for 
the  'Caliromla  Home  for  thecarcnndtrnln- 
Ing  of  feeble-minded  children,'  and  to  erect 
auTtable  buildings,  thereon, "  bad  but  one 
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purpose,  and  that  an  appropriation  there- 
for as  but  one  appropriation  for  a  single 
purpose.  The  court  said:  "It  was  not 
necessary  that  there  should  have  been  a 
-eeparate  appropriation  for  the  purchase 
-ol  the  land,  another  for  the  erection  of  the 
buildings,  another  for  the  construction  of 
"fences,  and  another  for  each  Improvement 
necessary  to  the  proper  completion  of  the 
proposed  work."  In  view  ol  the  object  of 
the  statute  Id  requiring  a  Bpeciflcation  of 
the  purpose  for  which  Indebtedness  Is 
to  be  created,  what  is  the  eubatantlal 
difference  between  a  specification  of  the 
purpose  to  construct  one  road  ol  20  miles 
in  length,  and  an  equally  definite  Bpeciflca- 
tion of  a  purpose  to  construct  two  roads, 
each  of  10 miles  in  length?  Would  not  the 
elKtors  be  as  well  Informed  as  to  the  par- 
tlcnlar  purpose  In  onecaseaBln  the  other? 
The  only  attempted  answer  to  this  ques- 
tion bycounsel  is:  (1)  That  by  submitting 
the  question  as  to  the  propriety  of  two 
roads  at  one  election,  "a  voter  was  put  in 
the  awkward  position  of  either  voting  for 
both  propositions,  or  against  both  prop- 
ositions. While  he  may  have  been  exceed- 
ingly ansEious  that  one  of  these  roads 
should  have  been  built,  he  may  not  have 
been  witling  to  tax  himself  for  the  build* 
Ing  of  the  other;  and  yet.  In  order  to  get 
the  one.  he  bad  to  submit  to  the  other." 
And  (2)  that,  inasmuch  as  the  order  does 
not  specify  what  portion  of  the  975,000  was 
to  be  expended  on  each  road,  "the  board 
of  supervlaora  might  expend  but  the  sum 
of  $1,U00  for  the  roud  from  Bear  Valley  to 
CouUerville,  and  $74,000  on  the  other 
road."  illght  not  these  objections  be 
urged  with  equal  force  against  a  purpose 
to  construct  a  single  road?  A  large  por- 
tion of  theelectors  might  consider  one-half 
ol  a  proposed  road  very  beneflclal,  and 
much  needed  by  the  publtc:  while  they 
might  consider  the  other  ball,  though  per- 
haps more  expensive,  of  very  little  public 
benefit.  And  might  not  the  board  of  su- 
pervisors expend  nine-tenths  of  the  money 
appropriated  for  the  cuuBtructlon  of  the 
whole  road  upon  that  half  which  will  be 
least  beneflclal  to  the  public?  Astatuteot 
Arkansas  authorized  any  county  to  sub* 
scribe  to  the  stock  of  any  railroad  com- 
pany in  that  state  a  sum  not  exceeding 
$100,000,  after  obtaining  the  consent  of  the 
inhabitantH  of  the  county  at  an  election 
held  lor  that  purpose.  At  an  election 
held  under  the  act  the  electors  voted  In  fa- 
vor of  a  subscription  ol  $100,000  to  each  of 
two  railroad  companies.  The  subscrip- 
tions and  the  bonds  authorized  by  this 
election  were  held  valid  by  the  supreme 
court  ol  the  United  States.  County  of 
Chicot  V.  Lewis,  103  U.  S.  164.  In  McMa- 
hon  V.  Board,  46  Cal.  214,  the  purpose 
proclaimed  to  the  electors  was  to  raise 
$S0,000  for  "Improving  highways  in  said 
township,  lor  building  bridges,  macad- 
amizing and  improving  the  old  county 
road  in  said  township,  and  also  to  mac- 
adamize and  Improve  a  portion  of  the 
new  San  Pedro  public  road  in  said  town- 
ship." The  court  said:  "If  such  a  procla- 
ination  was  a  compliance  with  the  stat- 
ute, it  would  have  been  equally  so  if  It 
had  omitted  to  mention  any  particular 
road  or  highway,  and  bad  specified  only 


that  the  money  was  to  be  expended  In  the 
improvement  of  highways  and  the  build- 
ing of  bridges  generally  in  the  township. 
The  voters  would  have  had  no  informa- 
tion as  to  what  particular  highways  or 
bridges  it  was  proposed  to  improve  or 
build."  This  seems  to  justify  the  Infer- 
ence that,  if  the  proclamation  had  speci- 
fied each  particular  road  and  bridge  to  be 
improved,  (thougb  the  purpose  was  t» 
improve  many.)  it  would  have  been  suffi- 
cient. The  proposal  to  Improve  two  or 
more  than  two  roads  or  highways  In  the 
township  was  not  considered  objectiona- 
ble aa  being  expressive  of  more  than  one 
object  or  purpose,  although  the  accom- 
plishment ol  that  object,  or  the  execution 
of  such  purpose,  required  the  improve- 
ment of  several  roads  and  bridges.  The 
decision  in  the  case  ol  People  t.  Baker, 
8H  Cal.  149,  23  Pac.  Pep.  364.  1112.  as  a 
precedent,  should  be  restricted  to  a  state 
of  facts  substantially  similar  to  the  facts 
of  that  case.  In  that  case  the  order  ex- 
pressed two  purposes  for  which  the  money 
was  to  be  expended :  (1)  "The  purpose  of 
constructing,  grading,  repairing,  and 
maintaining  bridges  and  public  highways 
within  the  county ; "  and  ( 2)  "  the  purpose 
of  erecting  and  maintaining  a  county  Jail, 
and  poor-house,  and  hospital  wlthiu  the 
county."  No  particular  bridge  or  high- 
way was  specified;  nor  was  there  any 
specification  ot  the  dimensions  of  the 
Jail,  poor-house,  or  hospital,  nor  of  the 
site  upon  which  either  was  to  be  built. 
From  ail  the  Information  given  by  the  or- 
der and  proclamation  the  electors  conld 
neither  estimate  the  probable  cost,  nor 
form  a  judgment  as  to  the  necessity  or 
usefulness  of  any  one  of  the  proposed  Im- 
provements. The  decision  that  the  order 
in  that  case  did  not  sutBclently  specify 
the  particular  purpose  or  purposes  for 
which  the  Indebtedness  was  to  be  created, 
is  undoubtedly  correct,  but  it  [was  based 
upon  a  state  ot  facts  widely  and  materi- 
ally different  from  the  facts  of  this  ca^e. 

2.  The  order  Is  said  to  be  invalid,  be- 
cause It  submits  the  question  to  the  peo- 
ple, and  not  to  the  qualified  electors.  An 
election  was  called,  at  which  "none  but 
qualified  electors  of  tliecounty  shall  be  per- 
mitted to  vote."  Section  37.  And  the  peti- 
tion states  "that  at  said  election  none  hut 
qualified  voters  ol  Mariposa  county  were 
permitted  to  vote. "  Page  10.  The  procla- 
mation prescribed  by  the  order  stales 
"that,  in  accordance  with  an  order  of  the 
board,  *  *  *  a  special  election  be  held 
throughout  Mariposa  county  on  Monday, 
July  9.  LS88,  lor  the  purpose  ol  submitting 
to  the  vote  of  the  people  of  this  county 
the  question, "  etc.  rndoubtedly  the 
"  vote  of  the  people  of  this  county  "  meant 
the  vote  of  only  those  people  who  were 
qualified  voters  or  electors,  and  could  not 
have  been  otherwise  understood  by  the 
qualified  electors.  Jt  was  not  necessary 
to  use  the  precise  language  of  ttae  statute. 

3.  It  Is  claimed  that  the  board  should 
have  proceeded  by  ordinance,  and  not  by 
order.  Conceding  that  the  county  gov- 
ernment act  torsome  purposes  requires  an 
ordinance,  while  for  other  purposes  only 
an  order  is  required,  it  is  only  necessary. 
In  answer  to  this  objection,  to  say  that 
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for  the  pnrpoK  under  consideration  sec- 
tion 87  ol  tbe  act  requires  the  board  to  do 
what  It  Is  thereby  reqnired  to  do,  "by  or- 
der." 

4.  The  order  and  tbe  proclamation  do 
show  tbe  parpose  to  create  a  banded  in- 
debtedneuB  ol  tbe  coonty,  and  tbe  amonnt 
of  the  bonds  proposed  to  be  Issued.  I 
thiak  tbe  demarrer  sbould  be  orerruled. 

Wtteoncor:  Bbixibbb^O.;  Foots,  0. 

Fbr  Ccbiam.  For  the  reasons  glren  In 
the  foregolns  opinion  ths  demurrer  Is 
overruled. 


(89  CaJ.  SS)  — — 

Crooks     Hili.br  et  h1,  (No.  18,052.) 
iSuprmnt  Cowt  Gf  Ca3ASorvAa.  Ifay  4, 189L) 

Nsw  Ttaom — ImuvnomoT  or  BnDsxon— Dn- 

fnmoH. 

The  grsotlng  of  a  new  triid,  on  the  ground 
of  tbe  insumoiency  of  the  evidence  to  rapport  the 
decision,  is  In  the  discretion  of  the  court,  and 
will  not  be  disturbed,  onlesa  there  has  bMH  a 
manifest  abase  of  discretion. 

CommlBsloners'  decision.   In  bank. 

FrnnkUn  P.  Bull,  Mieh  Mallany,  and 
Wm.  Grant,  for  appellant.  Eatee,  Wilaon 
A  McCutebea,  for  nspondmts. 

FrTZOBBALo,  C  Api>eal  from  an  order 

of  tbe  superior  court  of  Alameda  county 
granting  a  new  trial.  This  Is  an  action 
of  ejectment,  wbk-h  was  tried  by  tbe  court 
without  a  Jury,  and  ludsment  rendered  In 
favor  of  plaintiff.  The  order  appealed 
from  states  no  ground  upon  wblcb  the 
motion  tor  a  new  trial  was  granted.  But 
the  record  sbows  that  the  motion  was 
made  and  urged  upon  the  ground,  among 
others,  "that  tbe  evidence  la  Insufficient 
to  Justify  the  declsinn.'*  We  have  reached 
the  opinion,  after  reading  the  evidence  at- 
tentively, that  It  must  have  been  upon 
this  ground  that  the  court  below  baaed 
Its  action  in  granting  the  motion,  and,  aa 
there  is  unquestionably  a  substantial  con- 
flict in  tbe  tivldence,  tbe  granting  of  a  new 
trial  was  clearly  within  the  discretiou  of 
the  court.  Every  presumption  will  be  in- 
dulged In  favor  of  the  proper  exercise  by 
the  court  below  of  its  Judicial  discretion 
in  granting  a  new  trial  upon  the  ground 
of  the  insufficiency  of  the  evidence  to  sup- 
port the  decision;  and  as  it  Is  the  well- 
settled  rule  of  this  court  not  to  interfere 
unless  there  has  been  a  manifest  abuse  of 
discretion,  and  as  no  sucb  abuse  Is  dis- 
closed by  the  record  as  would  Justify  sucb 
interference.  It  follows  that  tbe  order 
aboutd  be  affirmed. 

We  concur:  Foote,  C;  Tbmple,  O. 

Feb  Cduiau.  For  the  reasons  given  in 
theforegoiug  opinion  the  order  Is  c^rmed. 

(»  CaL  m  ^— . 

CiTT  AXD  CotTNTT  OF  San  FRANCISCO  T. 

PACirn;  Bank.  (No.  14,146.  )I 
(Bv/preme  Court  of  California.  Hay  4,  1S91.) 

ArPBAL—KsVlBW— SVIDBHOS— EXCTFTtOHB. 

A  bill  of  exceptions  containing  all  the  evi- 
dence, bnt  not  specifying  any  pamculars  in 
which  the  Qvi4emc6  is  Insufflolant  to  JusUfy  the 
decision  of  the  court,  does  not  brlog  up  for  le- 

>Bebearing  denied,  post,  S8X 


view  the  snfHcienoy  of  the  erldeiine  under  Code 
Civil  Proo.  CaL  $  648,  providing  that  when  tbe 
axoeptloD  is  to  the  decision  on  the  ground  of  the 
insumcienoy  of  the  evidence  to  losUfy  It  the  Ob* 
JectloD  must  specify  tbe  parUoalara  in  which  the 
evldenoe  Is  insofDolent. 

In  bank.  Appeal  from  superior  court, 
city  and  county  ol  San  Francisco;  J.  F, 
HoQE,  Judge. 

R.  B.  Sdltcbell  and  Haorj'  C.  McPlke,  for 
appellant.  P.  F,  JDiione,  lor  respondent. 

Harrison,  J.  The  Judgment  appealed 
from  must  be  affirmed.  The  appeal  Is  di- 
rectly from  tbe  Judgment,  and  Is  here  up- 
on tbe  Judgment  roll  alojte.  There  Is  a 
bill  of  ezcpptlons  In  tbe  record  purporting 
to  contain  all  the  evidence  upon  wblcH 
the  case  was  heard  in  tbe  court  below, 
but  It  does  not  contain  any  speciQcatlon 
of  errors  wherein  It  is  alleged  that  tbe  evi- 
dence is  Insufficient  to  Justify  the  decision 
of  the  court.  Section  648,  Code  Civil  Proc., 
declares:  "When  the  exception  is  to  the 
verdict  or  decision  upon  tbe  ground  of  the 
insufficiency  of  tbe  evidence  to  Justify  it, 
the  objection  must  specify  tbe  particulars 
in  which  such  evidence  Is  alleged  to  be  in- 
Bufflctent.  The  objection  must  be  stated 
with  somucb  of  theevldenceor  other  mat- 
ter as  is  necessary  to  explain  it,  and  no 
more."  The  blllof exceptlonsinthepresent 
case  does  not  "specify  any  particulars'*  In 
which  tbe  "evidence  is  alleged  to  be  insuffl- 
cleut"  to  Justify  the  decision  of  the  court, 
bnt  at  the  end  thereof,  after  setting  forth 
the  evidence,  is  found  tbe  following  state- 
ment: "The  foregoing  being  all  the  evi- 
dence Introduced  on  tbe  trial,  the  cause 
was  submitted  to  the  court  for  decis- 
ion, and,  after  considering  the  same,  the 
court  filed  Its  flndlngs  of  tact  and  conclu- 
sions of  law,  and  ordered  that  ladgment 
be  entered  In  accordance  therewith  in  fa- 
vor of  the  plaintiff  and  against  thedefend- 
ant  for  tbe  whole  amount  prayed  lor* 
to  which  order  and  decision  tbe  defend* 
ant  then  and  there  duty  excepted.*  It 
has  been  repeatedly  held  by  this  court 
that  such  general  exception  Is  not  a  com- 
pliance with  tbe  foregoing  section,  and 
that  tbe  court  cannot  examine  ths  evi 
dence  for  the  purpose  ol  determining  Its 
sufficiency  to  Justify  tbe  findings,  but  cau 
only  determine  wbetber  the  findings  sup- 
port the  Judgment.  Cogens  y-  Hale,  4t 
Cal.  552;  Watson  v.  Ballroad  Co.,  50  Cal. 
523;  Bonner  v.  Quackenbueh,  51  Cal.  180; 
Coglan  V.  Beard,  67  Cal.  30».  7  Pac.  Eep. 
7*18.  Aa  the  appellant  does  not  question 
the  sufficiency  of  tbe  findings  to  support 
tbe  Judgment,  it  must  be  affirmed,  and  it 
Is  so  ordered. 

We  concur:  DbHatbn,J.;  Sharpbteih, 
J.;  Garouttb,  J.;  MoParland,  J. 


  (89  Cal.  11) 

Eeena  t.  Board  or  Suprrviborb  or 
Placer  County.  (No.  14,034.) 

(5uprem«  Court  of  CaHfomAa.   May  4, 189L) 

HlQBWATS  —  ABAHDOMHXirr  —  ObDSB  fHP  StTm- 
VI  BO  88. 

Under  Fol.  Code  CaL  |  aiMS,  sabd.  8,  pro- 
viding that  tbe  board  of  snpnvliora  mast, 
proper  ordinance, "  abolish  such  roads  as  are  not 
neoessaiy,  and  leotions  SftlO,  8631,  providing  UuU 
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rmOs  maj  be  atMrndoned  by  "nrder"  of  tbe  board, 
a  road  may  be  sbandoned  oj  order,  aa  the  word« 
''proper  ordinance**  require  BOthing  mm  than  a 
proper  order. 

CommlsBionerB' decision.  Tn  bank.  Ap> 
peal  from  BupArior  court,  Placer  county; 
B.  F.  Mykbb,  Judge. 

P.  Tattle^  lor  appellant.  A.  K.  Both 
iason  and  J.  E.  Prewett,  fur  respondent. 

Brlchbr,  C.  The  record  in  this  case 
ahowa  the  lollowlDjc  facta:  In  1872  a  cer- 
tain road  In  Placer  county  waa  laid  out 
and  declared  to  be  a  pnbllc  highway  by 
tbeboard  of  superrlaoraoftbeconnty.  In 
October,  1887,  the  board  made  and  caused 
to  be  entered  In  Itn  minutes  an  order  that 
a  certain  described  portion  of  Che  said 
highway  "be,  and  the  same  in  hereby, 
abandoned."  In  January,  1890. the  board 
made  another  order  that  its  orderof  Octo- 
ber. 1887,  be  aet  aside  and  canceled,  and 
that  that  portion  of  the  road  deacrlbed 
therein  be  opened  for  pnbllc  travel,  and 
that  the  road  overseer  proceed  immediate- 
ly to  remove  all  obstructions  therefrom. 
The  plalntm  then  commenced  this  pro- 
ceeding: Id  the  superior  court  of  Placer 
connty,  to  obtain  a  writ  of  rerlew  of  the 
laat-named  order.  Tbe  vrit  waa  granted, 
and  a  return  thereto  made,  showing  all 
tbe  proceedings  and  ordera  taken  and 
made  by  the  board  of  superviaors  for  the 
laying  out,  abandonment,  and  reopening 
of  the  said  road.  The  court  fonud  and 
decided  that  the  road  was  properly  laid 
ont  and  became  a  public  highway  in  1872, 
and  that  it  extended  acroaa  land  then  and 
erer  since  owned  by  the  platutltf,  and 
which  within  the  last  year  had  been  in- 
cloaed  by  him ;  that  on  the  7th  of  October, 
1887,  a  petition  In  proper  form,  and  slKued 
by  more  than  10  persons,  all  of  whom 
were  eitixens,  residents,  and  tax-payers 
within  the  said  road-dlatrlct,  and  taxable 
therein  for  road  purposes,  was  presented 
to  the  board  of  supervisors,  asking  that 
the  road  be  abandoned,  and  thereupon 
the  board  made  and  entered  ita  order  de- 
clarluK  that  the  road  be  dlncuntlnued  and 
abaodoned;  that  un  the  11th  of  January, 
18M,  the  board  made  and  entered  an  order 
setting  aside  aud  canceling  the  order  of 
October  7, 1887,  and  directlngthattbe road 
so  abandoned  be  opened  for  pnbllc  travel 
as  a  public  highway;  that  the  plaintiff 
has  asked  and  requested  tbe  board  to 
vacate  and  set  aside  tbe  order  lost  men- 
tioned, but  It  refuses  to  do  so;  that  the 
plaintiff  has  no  plain,  speedy,  or  adequate 
remedy  at  law ;  that  the  action  ol  the 
board  In  making  and  entering  the  order 
sought  to  he  annulled  Is  an  esppclal  iujury 
and  damafre  to  plaliitlfl  lu  this,  that,  un- 
less the  order  be  aonnllod.  tbe  board  and 
its  road-master  will  proceed  to  open  and 
use  the  road  through  his  lauds  without 
giving  him  adequate  or  any  compensation 
therefor,  and  without  having  acquired  the 
lawful  tight  so  to  do;  and,  as  a  conclu- 
sion of  law,  that  the  order  made  on  tbe 
7th  of  October  was  valid  and  operated  a 
discontinuance  of  the  mad,  and  the  order 
made  on  the  11th  of  January  was  In  ex- 
cess of  the  powers  of  the  board,  and 
should  be  vacated  and  annulled.  Judg- 
ment was  accoi-dingly  so  entered,  and 


from  that  Jodgmentthedefendantappeala, 
without  any  statement  or  bill  of  excep. 
tlons.  It  Is  argued  for  appellant  that  a 
board  of  supervisors  has  no  power  to 
cause  a  public  road  to  be  abandoned,  ex- 
cept it  he  by  a"  proper  ordinance,  "framed, 
passed,  and  published,  as  required  by  sec- 
tion 28  of  tbe  county  government  act.  (St. 
1888,  p.  289;)  and  that  as  the  attempted 
abandonment,  hereunder  review,  wasoi.ly 
by  an  order  of  the  board,  it  was  wholly 
Ineffectual  to  accomplish  the  end  intended, 
and  tbe  road  still  continued  to  be  a  pub- 
lic bigbway,  notwithstanding  tbe  order. 
In  support  of  this  position,  counsel  rely 
upon  section  2648,  subd.  3,  Pol.  Code, 
which  reads  as  follows:  "The  boards  nf 
supervisors  of  the  BRVeral  counties  of  the 
state  shall  have  general  supervision  over 
the  roads  within  their  respective  counties. 
They  must,  by  proper  ordinance:  •  •  • 
(8)  Abolish  or  abandon  such  as  are  not 
necessary.  *•  The  chapter  of  the  Political 
Code  relating  to  highways  was  passed 
on  the  2Sth  of  February,  18S3,  and  there 
Is  nothing  in  It  defining  an  ordinance,  or 
showing  how  It  differs  from  an  order. 
The  county  government  act  waa  paased 
on  tbe  14th  of  March  following.  Theques* 
tion  then  Is,  what  was  meant  by  tbe 
words  "  proper  ordinance, "  as  used  In  the 
section  cited?  In  answering  this  ques- 
tion the  county  government  act  cannot  be 
resorted  to,  but  other  parts  of  the  Code 
can.  Now,  turning  to  section  2619  of  the 
same  chapter,  we  find  a  provision  as  fol- 
lows: "All  public  highways,  once  estab- 
lished, shall  continue  to  be  public  high- 
ways until  abandoned  by  order  of  the 
board  of  superviaors  of  the  county  in 
which  they  are  situated,  or  by  operation 
of  law,  or  Judgment  of  a  court  of  compe- 
tent jurisdiction."  And  In  section 2621  this 
languagels  used:  "A  road  laid  out  and 
worked,  and  used  as  provided  In  thlschap- 
ter,  shall  not  be  vacated  or  cease  to  be  a 
highway  until  so  ordered  by  tbe  board  of 
supervisors  of  the  count.v  in  which  said 
road  may  be  located."  In  section  2643, 
supra,  there  are  11  snbdlviaions,  preacrlb- 
lug  the  powers  and  duties  of  boards  of  su- 

Kervlsors  In  relation  to  roads;  and  to 
old  that  most  of  tbeae  powers  could  not 
be  exercised  by  ordinary  order  would  evi- 
dently be  absurd.  For  example,  subdivis- 
ion 10  is:  *'Audit  all  claims  on  tbe  funds 
of  the  rMpectlve  road  districts  when  re- 
quired to  pay  for  right  of  way,  or  work 
or  Improvements  thereon."  The  provis- 
ions of  sections  2(}19and  2621  clearly  Import 
that  a  highway  may  be  abandoned  by  an 
order  of  the  board  of  superviaors.  In  our 
opinion,  therefore,  the  words  "proper  or- 
dinance," as  ased  In  section  mean 
nothing  more,  and  require  nothing  more, 
than  n  proper  order.  It  follows  that  the 
proceedings  of  the  board  in  thlft  regard 
were  authorized  and  sufficient.  It  is  fur- 
ther argued  that  the  petition  for  the 
abandonment  of  the  road  was  not  accom- 
panied by  a  bond,  and  was  not  in  Itself 
sufficient  to  meet  the  requirements  of  tlie 
statute,  citing  sections  2681  to  2695  of  the 
Political  Code.  We  do  not  think  any  bond 
is  required  by  the  sections  cited,  when  the 
petition  Is  only  for  the  itbandonment  of  a 
road.  And,  assoming  that  a  peUtion  la 
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necesnary  In  BQch  a  case,  the  conrt  below 
decl'Jed  that  the  petition  presented  to  tbe 
board  was  snfficient.  and  we  cannot  say 
that  Its  derlslun  in  this  respect  was  erro* 
neous.  We  conclude,  therefore,  that  the 
]adicment  should  be  affirmed,  and  so  ad  viae. 

W«  concnr:  Tvufls,  C;  YANCLiEr.C. 

Per  CnRiAM.  For  the  reasons  slven  in 
the  foregoinft  opinion  the  Judgment  Is 
affirmed. 

80  Cai.  n 

PENKIE  T.  SnP&RIOR  CODBT  fft  al,  (No. 
14.257.  J 

(Supreme  Court  of  California.  May  4,  1891.) 
Appbal— Bon  ]L>— Stat  or  Fsoobcdihqs. 
Under  Code  Civil  Proo.  Oal.  $  94d,  provid- 
ing that  upon  tm  appeal  the  lad^menc  or  order 
appealed  irom  shall  be  stayed  when  appellant 
gives  an  undertitking  on  appeal  in  tbe  sum  at 
^00,  as  reqidied  by  section  Ml,  an  order  requlr- 
InK  an  administrator  to  pay  intestate's  adopted 
CDild  a  large  snm  of  money  as  a  "fiunlly  allow- 
aoce"  Is  stayed  by  an  appeal  by  other  claimants 
of  the  estate,  who  ezecate  the  appeal-bond  Zfr* 
quired  by  section  Ml. 

In  bank.  Certiorari  to  superior  conrt, 
city  and  county  of  San  Francisco;  J.  V. 
CoFFBB,  Judge. 

Nnphtaly,  Frledenrlch  A  Ackeruian,  {H. 
S.  Brown,  J  oho  R.Jurboe,  and  W.  S.  (jood- 
Jb/Zotr,  of  counsel.)  for  petitioner.  T.  I. 
Ber^n,  W.  B.  H.  Hartt  and  Garber^  Boalt 
A  Bishop,  for  respondent. 

McFahland,  J.  This  Is  an  original  pro- 
ceeding here  by  cert/orar/,  brought  to  re- 
view and  annul  an  order  of  the  superior 
coart  requiring  petitioner  as  administra- 
tor of  Thomas  Blythe,  deceased,  to  pay  a 
large  sum  of  money  to  Florence  Blythe. 
Tbe  latter  bad  brouftht  an  action  under 
section  1664,  Code  Civil  Proc,  to  hu  ve  her- 
self decreed  to  be  the  adopted  child  and 
belr  of  said  Blythe,  deceased ;  and  on  Oc- 
tot>er  *22, 1890.  a  decree  had  been  entered 
by  the  superior  conrt  (respondent  here) 
declaring  her  to  be  such  adopted  cbllil  and 
belr.  From  that  depreo  certain  defend- 
ants, known  generally  as  the  "Williams 
clnimants,**  took  an  appeal  to  this  court. 
On  October  31,]8!M),  the  court  made  an 
order  granting  a  large  amount  of  money 
to  said  Florence  as  a  family  allowance; 
and  from  this  latter  nrder  the  Wiltiams 
claimants  also  appealed,  giving  tbe  usual 
statutory  undertuklng  on  appeal  provid- 
ed lor  In  section  94],  Code  Civil  Froc,  in 
the  sum  of  (SOU.  Notwithstanding  the 
appeal,  the  court  afterwards,  on  Novem- 
ber 19, 1S90,  made  another  order,  directing 
tbe  administrator  to  pay  to  Florence  the 
amount  of  money  mentioned  in  said  order 
of  October  31st;  and  Che  question  pre 
sented  Is.  does  the  appeal  stay  proceedings 
□nder  the  order  appealed  from  7 

We  thinic  that  tbe  question  here  present- 
ed was  definitely  settled  in  favor  of  peti- 
tioner's contention  by  the  declBion  of  the 
court  in  Re  EHtate  of  Scheilel,  69  Cal.  241, 
10  Pac.  Bep.  334.  In  that  case  a  legatee 
apjwaled  from  a  decree  of  distribution, 
and  gave  the  f300  nndertahing  provided 
by  nectlon  941  of  tbe  Code  of  Civil  Proced- 
ure; aod  It  was  contended  that  such  an 


undertaking  did  not  stay  proceedings  upon 
thedecreeappealed  from  ;buttheconrtheli 
otherwise,  and  said,  among  other  things, 
as  follows:  "Sections  942  to  945.  incluMve 
apply  to  appellants  who  are  required  to 
perform  the  directions  of  the  judgment  or 
order  appealed  from.  Tills  is  manifest 
from  their  language.  But  the  appellant 
in  the  present  case  is  not  required  to  do 
anything.  It  feels  aggrieved  by  the  de- 
cree, boweVer.and  has  therlght  to  appeal. 
The  case  Is  one 'not  provided  for  In  sec- 
tions 942.  943,  944,  and  945;'  and,  conse- 
quently, by  tbe  terms  of  section  949.  the 
perfectmg  of  the  appeal  by  giving  the  un- 
dertaking mentioned  in  section  941  stays 
proceedings  in  tbe  conrt  below  npon  the 
Judgment  appealed  from.*'  We  see  no 
sound  distlnctiun  between  that  case  and 
tbe  one  at  bar.  Sacb  a  distinction  is  con- 
tended for  by  respondent  on  the  ground 
that  the  policy  of  the  law  puts  an  order 
in  the  form  of  a  "family  allowance"  on  a 
different  footing  from  any  other  order 
which  gives  property  of  the  estate  to  one 
litigant  against  tbe  claims  of  ochera;  bat 
the  all(^^  distinction  Is  not  discernible. 
Tlie  main  point  of  tbe  litigation  seems  to 
have  been  whether  there  was  any  family ; 
and  it  Is  ditlicult  to  i«ee  why,  in  such 
case,  the  right  of  an  appellant  to  keep  tbe 
property /n  at&tu  gno  dnrlng  the  appeal 
is  not  as  effective  against  an  order  of  "al- 
lowance, "as  against  an  order  of  distri- 
bution. But  as  to  tbe  main  fact  npon 
which  the  Schedel  Case  was  decided.  It  la 
Identical  witb  the  case  at  bar,  namely, 
that  in  neither  case  was  the  appellant  re- 
quired to  perform  "the  directions  of  the 
judgment  or  order  appealed  from."  The 
general  rule,  as  declared  in  section  949,  Is 
that  the  $300  undertaking  mention  In  sec- 
tion 941  "stays  proceedings  in  the  court 
below  upon  the  Judgment  or  order  ap- 
pealed from."  The  exceptions  are  con- 
tained In  sectluns  942  to  945,  Inclusive; 
and  those  sections  apply  to  cases  where 
the  appellant  has  money  or  other  proper- 
ty in  his  pus^esslon  wlilch  has  been  ad- 
judged by  the  lower  court  to  belong  to 
the  respondent,  or  where  the  appellant 
has  huen  directed  to  do  some  act  for  the 
benefit  of  respondent ;  and  where  it  would 
be  unjust  to  allow  the  appellant  to  retain 
the  pOBspHSion  of  the  property,  and  per- 
haps dissipate  it,  or  put  It  out  uf  his  pow- 
er to  perform  tbe  act  required,  without 
securing  respondent  by  a  bond.  Bat  in 
tbe  case  at  bar  the  appdiants  areln  no 
snch  advantageous  position.  They  are  In 
posHeBsion  of  no  property  or  money  wh1cl» 
they  could  squander  during  the  appeal, 
and  are  not  required  to  do  any  act.  Dur- 
ing the  anpeal  the  money  Involved  will 
merely  remain  in  the  hands  of  the  admin- 
istrator, secured  by  his  bond.  The  case, 
thereffire,  does  not  come  within  any  of 
the  exceptions  above  mentioned ;  and  the 
execution  of  the  order  of  October  31st  was 
stayed  by  the  appeal.  The  subsequent 
order  of  November  19th  was,  therefore, 
made  without  Jurisdiction.  It  Is  ordered 
and  adjudged  that  the  order  of  the  re- 
spondents, the  snperlor  court  and  tbe 
Judge  thereof,  made  on  November  19. 1890, 
requiring  the  petitioner,  as  administra- 
tor, to  pay  to  Florence  Bly  the  the  sum  of 
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money  men  tioned  in  the  Buld  order  of  Oc- 
tober 31, 1890.  as  Bet  forth  in  the  petition 
her^n  aud  every  part  thereof,  be,  and  the 
same  hereby  Is,  set  aside  and  annulled. 

We  concur:  Beatty,  C.  J.;  Db  Haten, 
J.;  Garoutte,  J.;  Patehson,  J. 

Mr.  Justice  Hakribon,  deemins  himself 
diaqualified.  did  not  participate  in  the 
loregolng  opinion. 

JB9  Cal.  »   

Gakdnbb  t.  Strobter.  (No.  13.776.) 

(Supreme  Ctmrt  of  CaHfomia.   May  4,  1891.) 

PCBUO  Nuisance — Injd  notion —Bdit  bt  Pbitatb 
Fbkson. 

1.  The  ownfir  of  a  slaughter-house,  who  slaugh- 
ters a  large  aumbcr  of  aoimals  daily,  and  has 
no  other  place  for  slaughtering,  is  specialty  in- 
jured by  an  obstruction  in  the  highway  which 
wholly  cuts  him  off  from  access  to  the  slaughter- 
house, and  may  enjoin  the  nuisance  by  a  suit  la 
bis  own  name,' under  Civil  Code  Cal.  $  MM.  pro- 
Tldtng  that  "a  private  person  may  roaintatn  an 
action  for  a  public  nuisance  if  it  is  specially  in- 
jurious to  himself,  but  not  otherwise.  " 

2.  Though  the  obstruction  exists  at  the  com- 
mencement of  the  suit,  it  may  be  abated  by  a 
mandatory  la]anution,  as  well  as  by  a  Judgmeat 
that  the  ointraction  be  removed  and  the  noTsance 
abated. 

Commissioners'  decision.  In  bank.  Ap- 

geal  from  superior  court,  Butte  Roauty ; 
O.  Hundley,  Judffe. 

Rearden  &  Freer,  tor  appellant.  Gra,y 
&  Sextou,  tor  respondent. 

Bblcber,  C.  The  plalntlfl  brought  this 
acUou  to  obtain  an  injunction  restraining 
the  dtifendant  from  muintalDlng  an  ob- 
struction upon  a  pabllc  highway  and  for 
damages.  The  complaint  alleges  that 
there  Is,  and  for  more  than  10  years  has 
been,  a  public  road,  situate  In  Butte  coun- 
ty, and  about  70  rods  la  length,  extending 
from  theOrovilie  and  Miner's  Banch  public 
road  tuthe  residence  of  one  Nancy  Cooper; 
that  plaintiff  Is  in  possession  and  entitled 
to  the  possession  of  a  slaughter-house  slt- 
nate  on  the  south  side  ot  the  said  road, 
**and  that  the  only  means  of  entrance  and 
exit  to  and  from  said  slaughter-house  to 
the  said  public  highway,  leading  from  Oro- 
vllle  to  Miner's  Banch,  or  any  other  public 
highway,  is  over  and  along  the  said  high- 
way leading  to  the  residence  of  Nancy 
Cooper  aforesaid ;  that  the  defendant  on 
the  20th  day  of  February,  18S9.  wrongtQl- 
ly,  unlawfully,  and  fraudulently,  and  for 
the  purpose  of  vexing,  annoying,  and  pre- 
venting this  plalntiR  from  reaching  his 
said  8lnu&;htet^house.  entered  upon  aald 
public  highway  leading  from  the  Ororille 
and  Miner's  Ranch  road  to  the  residence 
ot  Nancy  Cooper,  aforesaid,  at  a  point  be- 
tween plaintiff's  slaughter-house  and  said 
OroviUe  and  Miner's  Ranch  road,  and 
caused  to  be  erected  across  said  public 
highway  an  obstruction,  to-wlt,  a  build- 
ing which  com  pletely  obatruc  ted  said  road , 
tor  all  neea  of  a  road,  and  wholly  prevent- 
ed this  plaintiff  from  reaching  his  said 
slaughter-house;  that  plaintiff  has  no 
other  way,  convenient  or  otherwise,  by 
which  he  can  reach  his  said  slaughter- 
house; that  plaintiff  is  engaged  In  the. 
butchering  businese  In  the  town  of  Oro- 


vllle,  and  Is  compelled,  in  order  to  snpply 
the  wants  ot  bis  customers,  to  slaughter 
a  number  of  animals  each  day;  that  he 
has  no  other  place  tor  slaughtering  said 
animals  than  the  place  heret-otore  de- 
scribed ;  that  if  the  defendant  ts  permitted 
to  maintain  hid  said  obstruction  across 
the  public  road  as  aforesaid,  plaintiff's 
business  will  be  entirely  destroyed  and 
broken  up,  to  his  damage  In  the  sum  of 
95,000;  that,  by  reason  of  the  acts  hereto- 
fore complained  of,  plaintiff  has  been  dam- 
aged In  the  sum  of  fSOO."  The  prayer  was 
tor  damages  in  the  sum  ot  fSOO,  and  a  per- 
petual injunction.  The  defendant  de- 
murred to  the  complaint  generally  and 
specialty,  and,  his  demurrer  being  over- 
ruled, answered  denying  all  its  averments. 
After  trial,  the  court  found  all  the  mate- 
rial allegations  of  tbe  complaiDt  to  be 
true,  except  as  to  the  damages  BDstalned; 
and  as  a  conclusion  of  law  that  the  plaln- 
tiir  was  "entitled  to  damages  In  the  sum 
of  one  dollar,  and  to  an  injunction  re* 
straining  the  defendant  trom  obstructing 
or  maintaining  any  obstruction  upon 
said  road,  and  forcosts  otsoit. "  Judgment 
wasaccordlngly  so  entered, and  fromlt  the 
defendant  appealed,  and  has  brought  the 
case  here  on  the  judgment  roU. 

It  is  urged  for  appellant  that  the  de- 
murrer should  have  been  sustained  because 
It  appeared  that  the  obstruction  com- 
plained uf  was  a  public  nuisance,  and  it 
did  not  appear  that  it  was  specially  luju- 
riooa  to  the  plaintlR.  or  that  he  bad  suf- 
fered or  would  suiter  any  injury  therrtrom, 
other  than  what  waa  common,  In  kind 
and  character,  to  himself  and  all  others 
living  on  the  road  beyond  the  point  of  ob- 
struction, though  on  account  of  his  busi- 
ness his  Injury  might  be  greater  in  degree 
than  theirs.  The  Code  contains  the  foU 
lowing  provisions:  "Anything  which  Is 
*  *  *  an  obstruction  to  the  tree  use  ot 

ftroperty,  so  as  to  interfere  with  the  com- 
ortable  enjoyment  of  lite  or  proi>erty,is  a 
nuisance,  and  the  subject  of  an  action, 
i^uch  action  may  be  brought  by  any  person 
whose  property  is  injuriously  affected,  or 
whose  pcruonal  enjoyment  Is  lessened  by 
the  nuisance;  and  by  the  Judgment  the 
nuisance  may  be  enjoined  or  abated,  as 
well  as  damages  recovered.**  Code  Civil 
Proc.  §  731.  "A  private  person  may 
maintain  uu  action  for  a  public  nuisance, 
it  it  Is  specially  Injurious  to  himself,  but 
not  otherwise."  Civil  Code,  §  3493.  In 
Blanc  v.  Klumpke.  29  Cal.  154t,  It  was  held 
that  if  a  nuisance  in  a  highway  only  affect 
the  plalntlH  In  common  with  the  public  at 
large,  in  the  use  of  the  high  way,  he  cannot 
have  his  private  action ;  but  if  the  free  uoe 
ot  his  private  property  le  Interfered  with 
by  such  nuisance,  he  may  have  his  private 
action  to  abate  the  same.  And  this  seems 
to  he  the  general  rule,  and  well  supported 
by  the  authorities.  See  Wood,  Nuls.  §g  811, 
830,  and  caues  cited.  Here  it  was  alleged 
in  the  complaint,  and  found  by  thecoiirt, 
that  the  plaiutlH  had  a  slaughter-house 
where  he  was  compelled.  In  order  to  carry 
on  his  business,  to  slaughter  a  number  of 
animals  each  day,  and  that  he  had  no 
other  place  for  slaughtering  the  animals; 
that  the  obstruction  was  erected  by.  the 
defendant  for  the  purpoie,  and  had  the 
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effect,  to  wholly  preTent  the  plaintiff  from 
reaching  fals  elauj^bter-liouse,  and,  If  con 
tinned,  wonid  break  up  and  destroy  bin 
bosiness,  to  hie  damafce  In  the  num  of 
^,000.  This,  we  tbink.  clearly  ehowe  that 
tbe  nuUance  was  specially  liijurlons  to 
the  plaintiff,  and  that  under  the  well-set- 
tled rulee  of  law  he  had  a  right  In  his  own 
name  to  commence  and  maintain  an  ac- 
tion to  enjoin  or  abate  It. 

It  la  (nrtber  nncud  that  the  injnnctlon 
onght  not  to  have  been  panted,  because 
It  appeared  that  tbe  obstruction  soasht 
to  be  enjoined  actually  existed  at  and  be- 
fore the  time  of  QWng  the  complaint; 
citing  Gardner  t.  Stroever.  81  Cal.  148,  22 
Pac.  Bep.  483.  This  position  cannot,  in 
onr  opinion,  be  sustained.  An  obstruction 
to  the  free  use  of  property,  so  as  to  Inter- 
fere with  ItB  comfortable  enjoyment,  Is  a 
nnlsance,  and  tbe  statute  says  It  may  be 
enjoined  or  abated.  Such  an  obstruction 
must  necessarily  have  an  actual  existence 
before  It  can  be  a  nuisance.  The  Judgment 
here  mieht  hare  been  in  direct  terms  that 
the  obstruction  be  removed  and  the  nui- 
sance abated ;  but  tbe  mandatory  Injunc- 
tion sranted  was  evidently  Intended  to 
bare,  and  did  have,  the  same  effect.  It 
was  tbwefore  an  authorized  and  appro- 
priate remedy.  In  the  case  cited  the  ap- 
peal was  from  an  order  refusing  to  dis- 
solve a  preliminary  injunction  granted  on 
the  complaint  alone.  The  order  was  re- 
versed on  the  ground  that  the  obstruction 
complained  of  already  existed.  The  court 
aald  that  "mandatory  preliminary  InJnnc- 
tlona  are  aeldora  granted,  and  only  In  a 
peeollar  class  of  cases,  of  nhlch  this  case 
fa  not  one."  We  think  the  declsiou  clearly 
right,  but  It  In  no  way  contravenes  what 
has  been  said  above.  Obviously,  alleged 
naisaueea  ought  not,  In  ordinary  cases, 
to  be  abated  by  preliminary  Injunctions; 
since  it  might  appear  on  the  trial  that  tbe 
alleged  nuisance  was  not  a  nuisance,  or 
that  the  plaintiff  had  no  right  to  sue  for 
its  abatement  In  bis  own  name.  It  re- 
sults, in  onr  opinion,  that  the  Judgment 
Hhould  be  affirmed. 

Weconeur:  yAXOLiBF,C.;  FmaEBAi:.D,C. 

PerCori&m.  For  the  reasons  ffiven  In 
the  forf^olng  opinion  the  Judgment  Is  af- 
firmed. 

<8»  Cal.  S8)   

Spbab  t.  Lton.  (No.  14,007.^ 
(a«prem«  Court  0/  CaWdnrta.    Kitf  t.  UU.) 

JiyPBAlf— HangW— COWPLICTIHO  EVIDBNCM. 
Wher*.  In  an  action  for  the  balanoa  du« 
on  a  contract,  'ib»  court  Unds  from  ooD&icting  ev- 
idence  that  no  false  representations  were  msde  aa 
allaffEtd  by  defendant,  Its  flndlnjr  will  not  be  dis- 
turbed. 

In  bank.  Appeal  from  auperlor  court, 
Sntterronnty ;  Philip  W.  Kbybeb,  Judge. 

W.  B.  Cobb,  for  appellant.  Baroey  A 
Donoboe,  for  respondent. 

Garodtte,  J.  This  Is  an  appeal  from 
tbe  Judgment  and  order  denying  defend- 
ant's motion  for  a  new  trial.  On  the  8tb 
day  at  Jaiy,  1H89,  appellant  bought  of  re- 
spondent aeveral  staeka  of  bay,  nnmeaa- 
nred.  and  agreeil  to  pay  tberefor  at  tbe 
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rate  of  f6  per  ton;  the  purchase  price 
to  be  ascertained  by  the  measurement  of 
the  hay  upon  the  basis  of  512  cubic  feet  to 
the  ton.  The  hay  was  measured,  and 
amounted  to  275  tone.  At  the  time  of  the 
purchase  appellant  paid  fl,200  upon  the 
contract,  took  possession  of  the  hay,  and 
forthwith  proceeded  to  bale  and  remove 
it  from  the  field.  This  is  an  action  to  re- 
cover the  balance  of  the  purchase  price. 
Appollant'a  contention  Is  that  as  a  mat- 
ter of  fact  there  were  only  IBS  tons  of  the 
hay  as  shown  by  the  baler*s  weights,  and 
asks  Judgment  for  990  against  the  defend- 
ant, setting  out  that  respondent  repre- 
sented to  him  that  the  hay  was  of  such 
quality  that  512  cubic  feet  thereof  would 
make  a  ton;  that  appellant  relied  upon 
such  representations,  and  that  they  were 
false,  and  therefore  the  agreement  to  meas- 
ure the  hay  upon  the  basis  of  so  many 
cubic  feet  tn  the  ton  abould  be  set  aside 
and  disregarded.  This  contention  of  ap- 
pellant as  to  a  warranty  Is  completely  an- 
swered by  the  following  finding  of  the 
court:  "That  the  plaintiff  did  not  make 
the  defendant  any  false  or  fraudulent  rep- 
resentations with  r^ard  to  the  quality  or 
quantity  of  said  hay, or  aa  to  Ita  measure- 
ment, or  as  to  tbe  manner  In  which  It  was 
stacked;  nor  did  he  make  any  warranty 
as  to  the  qnnllty  or  quantity."  The  evi- 
dence of  the  plaintiff  and  defendant  Is  con- 
flicting upon  this  point,  and  consequently 
W3  win  not  disturb  the  finding.  Tbe  or- 
der striking  out  the  testimony  of  the  de- 
fendant, Lyon,  when  be  was  recalled, even 
If  error,  was  not  iirejudiciat,  as  he  had 
previously  testltled  to  the  same  matters 
upon  his  redirect  examination  In  chief. 
Let  the  Judgment  and  order  be  affirmed. 

Weconeur:  Db  HATRy,J.;  McFaeuhd, 
J.;  Harrison,  J.;  Patbkbon,  J, 

~  (8*  OaL  IS) 

Kbllrhkr  et  a7.  t.  Creoiat.  (No.1S,628.j 
(iSupreme  Coiat  qf  California.  Hay  6, 1891. ) 
SxoBFTiosB— Whsn  Sbttlbd — BDmaiENcT  or 

NOTICB. 

Under  Code  ClvU  Froc  Col.  S  650,  provid- 
ing that  the  exceptiODs  taken  at  the  triaL  if  tbt 
action  were  tried  withont  a  Jury,  mnst  be  set- 
tled, by  the  party  desiring  a  bill  of  exceptions, 
within  10  days  after  recalTing:  notice  of  the  entry 
at  Judgment,  and  section  1010,  providing  thafno- 
Uoes  most  be  In  writing, "  a  copy  of  tbe  findings 
and  Judgment,  served  on  the  attorneys  of  the  un- 
suocessfuL  party  by  the  attornevs  of  the  prevail- 
ing party,  is  sufBcient  notice  of  theentryof  Judg- 
ment', ana  a  bill  of  exceptions  must  be  settled 
within  10  days  after  the  service  of  such  cop;, 
unless  the  time  is  extended  by  order  of  court. 
Distlugalshing  Biagl  r.  Howes,  W  CaL  409,  0  Fao. 
Rep.  100. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angdea 
comity;  W.  H.  Waho.  Judge. 

fV/efrs^TTard,  for  appellants.  Stephens 
A  Appel  and  O'Melvenjr  A  Henoing,  tor  re- 
spondent. 

Belcher,  C.  This  case  was  tried  by 
the  court,  and  findings  and  Judgment 
in  favor  of  the  defendant  were  filed  on  the 
11th  day  of  June,  1889.  On  the  next  day, 
after  tbe  entry  of  the  Jndgment,  a  copy  ol 
the  findings  and  Judgment  and  a  eopy  ol 
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defendant's  memorandnm  of  conts  and 
disburBementa  In  tbe  artlon  were  deliv- 
ered to  tbe  taw  clerk  of  plalntttTs*  nttor- 
neya,  at  their  office,  and  the  following  In- 
dorsement was  then  and  tbere  made  by 
the  clerk  upon  the  memorandum  ot  costs: 
"Becelved  copy  ot  the  within  memoran- 
dam  of  costs,  together  with  copy  of  the 
findings  and  final  decree  la  tbe  wltbtn 
mentioned  action,  after  filing  of  said 
findings  and  filing  an  entry  ot  the  de- 
cree, this  Jane  12.  1889.  WiCKS  &  Ward. 
per  O.,  Plalntlffa'  Attorneys."  On  the 
21st  of  the  same  month,  the  platntlffs* 
attorneys  served  upon  defendant's  attor- 
neys and  filed  a  notice  ot  intention  to 
move  for  a  new  trial  of  the  action,  and 
that  the  motion  would  be  made  opon  a 
statement  of  tbe  case  to  be  thereafter  pre- 
pared and  settled.  On  the  2d  of  July 
plaintiffs*  attorneys  obtained  an  order  for 
10  days*  eztensloD  ot  time  within  which 
to  prepare  and  serve  their  statement  on 
motion  for  new  trial,  and  on  the  11th  ot 
tbe  same  month  they  obtained  another 
order  for  an  additional  extension  ot  20 
days  within  which  to  prepare  and  serve 
such  statement.  No  statement  on  motion 
for  new  trial  was  ever  served  or  filed,  and 
no  order  extending  tbe  time  within  which 
to  prepare  or  serve  a  bill  of  exceptions 
was  ever  obtained  or  applied  for.  On  the 
9th  of  August  plalntirfs'  attorneys  had  an 
order  entered  dismissing  the  motion  for 
new  trial,  and  thereafter,  on  the  same 
day,  served  on  defendant's  attorneys 
their  draft  of  a  bill  of  exceptions  in  tbe 
action,  and  a  notice  ol  appeal  from  tbe 
Judgment,  stating  therein  that  "said  ap- 
peal Is  taken  on  the  Judgment  roll  and 
on  bill  of  exceptions.**  On  the  16th  of 
August  defendant's  attorneys  served  on 
plalntiETs'  atturneys  notice  that  they 
would  move  the  court  to  strike  out  plain- 
tiffs' draft  of  a  bill  of  exceptions,  on  the 
groand  that  the  same  was  not  prepared 
or  served  within  the  time  required  by  law, 
OF  within  any  further  time  alluwed  by 
the  court  or  a  Judge  thereof.  This  mo- 
tion subsequently  came  on  for  hearing, 
and  was  denied  ;  and  thereupon  the  Judge 
of  the  court  settled,  allowed,  and  certified 
the  hill  as  It  Is  presented  In  tbe  transcript. 
The  foregoing  facts  are  shown  by  a  sup- 
plemental bill  of  exceptions,  prepaivd,  cer- 
tified, and  filed  on  behalf  ot  defendant. 

1.  The  first  question  presented  here  for 
decision  Is,  was  the  plaintiffs*  bill  of  ex- 
ceptions prepared  and  served  within  the 
time  allowed  by  law?  Of  course,  If  it 
was  not.  It  must  be  disregarded.  The 
Code  provides  as  follows:  "  When  a  party 
dwires  to  hare  exceptions  taken  at  a 
trial  settled  In  abill  ot  exceptions,  be  may, 
within  ten  days  after  the  entry  of  Judg- 
ment, it  the  action  were  tried  with  a 
Jury,  or  after  receiving  notice  ol  the  entry 
of  Judgment,  if  the  action  were  tried  with- 
outajury,  or  such  further  time  as  thecourt 
In  which  tbe  action  is  pending,  or  a  Judge 
thereof,  may  allow,  prepare  the  draft  of 
a  bill,  and  serve  the  same,  or  a  copy 
thereof,  upon  tbe  adverse  party."  Sectlun 
660,  Code  Civil  Proc.  "  Notices  must  be  in 
writing."  Section  1010,  Id.  The  appellan ts 
eontead  that  they  never  recelvedany  writ- 
ten notice  ol  the  entry  ol  the  Judgment, 


and  that  th^rblH  of  exceptions  was  there- 
fore served  Id  time;  citing Blagi  v. Huwes, 
66  Cal.  469,  6  Pac.  Rep.  100.  On  the  other 
hand,  the  rmpondent  contends  that  the 
copy  of  the  findings  and  Judgment  served 
on  apppilants'  attorneys,  alter  entry-  ol 
Judgment,  as  sbown  by  their  acknowledg- 
ment of  service  above  set  out,  was  a  suffi- 
cient notice  to  meet  the  reqnirements  of 
the  Code.  We  think  the  respondent's  coo- 
tentton  should  be  sustained.  The  case  cit- 
ed by  appellants  is  not  directly  In  point. 
The  question  In  that  case  aruse  under  a 
different  section  of  the  Code,  and  it  was 
whether  or  not  the  defendants  served  and 
filed  their  notice  of  motion  tor  new  trial 
In  time.  Tbe  action  was  tried  by  the 
court  without  a  Jury,  and  the  decision 
was  announced  on  the  28th  of  March. 
The  defendant's  attorney  was  present  in 
court  at  the  time,  waived  findings,  and 
asked  for  and  obtained  an  order  of  court 
staying  proceedings  on  tbe  Judgment  lor 
20  days.  No  notice  of  the  deelslou  eo 
nom/n'f  was  ever  given,  but  notice  ot  the 
rendition  and  entry  of  the  Judgment  was 
given  on  the  5th  of  April  following.  On 
tbe  15tfa  ot  the  same  month,  tbe  defend- 
ants gavenotlceof  their  intention  to  move 
for  a  new  trial,  and  thereafter,  within  the 
time  allowed  by  the  court,  prepared  and 
served  their  statement.  It  was  bdd  that, 
under  section  659  of  the  Code,  a  party  in- 
tending to  move  for  a  new  trial,  when  tbe 
action  was  tried  by  the  court  without  a 
Jury,  has  a  right  to  wait  for  a  notice  In 
writing  ot  the  decision  from  the  adverse 
party  betore  giving  notice  of  his  intention; 
and  he  is  entitled  to  such  notice  before  he 
is  called  on  to  act,  although  he  was  pre^ 
eut  In  court  when  tbe  decision  was  ren- 
dered, and  waived  findings,  and  asked 
for  a  stay  of  proceedings  on  tbe  Judgment. 
In  this  case,  written  notice.  In  substance 
and  effect,  of  tbe  entry  of  the  Judgment 
was  given,  and  tbe  appellants  acted  on 
that  notice  In  th^r  proceedings  to  obtain 
a  nevr  trial.  "Tbe  law  respects  form  less 
than  aubstanco. "  (Civil  Code,  §  3.528.)  and. 
In  our  opinion,  tbe  notice  should  be 
held  sufficient,  (see  Barron  v.  Deleval,  58 
Cal.  95;  Mullally  v.  Benevolent  Society.  69 
Cal.  558,  11  Poc.  Rep.  219.)  This  being  so, 
it  follows  that  the  appellants*  bill  ol  ex- 
ceptions was  not  served  In  time,  and  hence 
that  It  must  be  disregarded. 

2.  The  judgment  roll  dlacloses  no  error, 
and  we  therefore  advise  that  the  Judg- 
ment be  affirmed. 

Weconcar:  VakolibFiO.;  Foots. C 

Per  Curiam.  For  tbe  reasons  given  In 
the  foregoing  oplnloa  tbe  Judgment  Is 
affirmed. 
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in  re  Millbr.  (No.  20,8ti.) 
{Supreme  Cow*  cf  CaUfomia.  Hay  6.  lS9t) 
OsDiXAVrau — VAUDrrr— ExoBssivx  PcNtsmnnn. 

Order  No.  1687  of  tbe  board  of  sapervlsws 
of  the  city  and  county  of  San  Francfsoo  Is  not 
void  for  imposing  an  unreaaonable  punishment 
In  providing  as  a  penalty  for  the  uttering,  etc. 
ot  profane  and  obscene  language,  and  words  and 
langnagi)  having  a  tendency  to  create  a  breach  of 
the  peace,  a  fine  not  ezoeeding  SI, 000,  or  impri*- 
omnent  not  ezoeeding  six  months,  or  both. 
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In  bank.  Appltcatlun  for  writ  of  AaAnu 

corpaa. 
A.  J.  Uptoettl,  for  petitlODer, 

Prh  Curiau.  The  petitioner  sets  forth 
"that  he  Is  held  nnder  a  warrant  oT  arrest 
IsBued  hy  the  police  court  of  the  city  and 
county  of  8an  Francisco,  upon  a  com- 
plaint charKloK  him  with  uttering,  etc., 
profane  and  obscene  language,  and  words 
and  langnnge  having  a  tendency  to  create 
a  breach  of  the  peace,  In  riolatlon  ot  sec- 
tion 28,  ordpr  15K7,  ot  the  board  of  super- 
visors of  Raid  city  and  county  ot  San 
Kranclsco;"  and  alleges  as  a  reason  for 
the  Issuance  of  the  writ  "that  aald  ordi- 
nance !■  nnll  and  void,  aa  the  penalty  im- 
pniied  for  Its  violation  by  aectlan  1  there- 
of la  aflnenot  exceeding  onethonsand  dol- 
lars, or  Imprisonment  not  exceeding  six 
months,  or  both,  which  Is  anreaaonable, 
and  renders  the  ordinance  void."  We  can 
conceive  of  many  cases  In  which  a  flue  of 
91,000  and  an  imprisonment  tor  the  term 
of  six  months  would  not  be  an  onreaaona- 
ble  puntahment  tor  the  ottering  ot  profane 
and  uhacene  language  in  the  presence  of 
other  persons.  Whether  the  ottense  In  any 
particular  case  la  sufficient  to  Justify  such 
punlHbtnent  must  be  determined  by  the 
court  befoi-e  whom  the  offense  Is  tried. 

The  application  for  the  writ  Is  denied. 


DORKU  V.  STfLUTAN.    (No.  1S,934.) 

(Supreme  Cotut  of  Callfomia.  Sfoy  7, 1891.) 

Appeal— HaTiBW  — Objections  hot  Raised  Be- 
low. 

Where  there  is  no  bill  of  ezoeptions,  and 
It  does  DOt  appear  which  party  Introauced  upon 
the  trial  a  verbal  cootract  that  8lu)uld  have  been 
In  writinff,  nor  that  either  party  objected  to  It, 
an  appeal  will  not  he  entertained. 

Commissioners'  decision.  In  bank.  Ap- 

Seal  from  superior  court,  Modor  county ; 
.  F.  Habhis.  Judge. 

Spencer  &  Rnker  and  C.  A.  Rakers  for 
appellant.  Oootiwia  &  JipDk0,forresp»nd- 
enc. 

Vancubf,  C.  This  Is  an  action  for  dam- 
ages tor  diverting  water  from  a  dlt'*b  al- 
leged to  be  the  property  of  the  ptulntlff, 
and  fur  a  perpetual  iiijiinctlon  reHtraloIng 
such  dlverehm  in  the  future.  .Tuflgment 

Cassed  for  the  defendant,  and  the  plaintiff 
rings  thU  appeal  from  the  Judgment, 
npun  the  Judgment  roll,  without  any  bill 
ot  exceptions,  and  contends  that  the  conrt 
faili*d  to  find  upon  muterial  Issues  of  fact, 
and  that  the  findlugs  of  tact  do  not  sup- 
port the  Judgment.  There  arc  13  fliidlnga 
of  fact,  occupying  6  pages  of  the  tran- 
Bcript.  and  5  findings  called  "coaclnsionii 
of  law,"  which  Include  some  matters  ot 
fact.  That  tlie  findings  support  the  Judg- 
ment is  too  obvious  to  require  spinrlal  con- 
alderutlon;  and  that  there  is  either  a  di- 
rect finding,  or  a  finding  by  necewsnry  in- 
ference from  facts  found,  on  every  material 
iHHue,  seeina  quite  as  clear.  As  there  Is  no 
bHI  of  exceptions,  tiie  record  affordx  no 
ground  for  the  point  made  on  the  ntatutu 
of  fraods.  It  does  not  appear  which  party 
latroduced  the  verbal  contract,  which.  It 
1b  claimed,  Bhooid  have  been  In  writing, 
nor  tiiat  either  party  objected  tu  It.  I 


think  there  Is  no  merit  In  the  appeal,  and 
that  the  Judgment  should  be  affirmed. 

We  concur:  Footb,  C;  FiTzeBBALD,  G. 

Per  Curiam.  For  the  reasons  given  In 
tbe  foregoing  opinion  the  Judgment  Is  af- 
firmed. 


OSCHWAKDEB  V.  COBT. 

{BiKpreme  Court  <3f  Ongon.  Nov.  8;  1800.) 

FUADino  —  Dbkdbreb  —  AmwsBCta  Oter— 

Waiver. 

Where  a  defendant  demurs  to  the  com- 
plaint, which  being  overmled,  answers  over,  and 
avnrdlct  and  Jndament  arereudered  against  him, 
the  Judgment  wlU  not  be  revOTeed  on  ot^eoUoa 
to  the  complaint  on  appeal,  though  some  of  Ita 
material  allegations  appeared  to  bs  Isfral  oonoln- 
siMu,  and  the  breaches  in  the  writing  declared 
npou  were  defecdvely  assigned. 
(SvUabm  by  the  Court.) 

Appeal  fxom  einmt  court,  Mnltnomah 
ooon^;  E.  D.  Shattuck,  Judge. 

Alft-ed  F.  Sears,  Jr.,  for  appellant.  Alex. 
Breastetn,  for  respondent. 

Strahan.  C.  J.  Tbe  meaning  of  two 
clauses  of  the  contract  have  been  present- 
ed, one  by  defendant  and  the  other  by 
plaintiff.  Tbe  defendant  relies  upon  thbi 
claaseofthe  contract:  "Incase  that  tbe 
periormance  of  the  undersigned  should 
prove  Incompetent  or  unsutlafactory  to 
the  porty  of  the  flrst  part,  aald  party  of 
the  first  part  shall  have  the  right  to  termi- 
nate this  contract  at  any  time,  and  shall 
not  be  held  liable  for  any  damages  for 
such  termination,  or  for  any  wagw  after 
auch  termination."  The  defendant  claims 
that  he  had  a  right,  under  tfala  part  of  ttaa 
contract,  to  terminate  ft  when  he  saw 
proper  to  do  so,  and  of  that  he  was  made 
the  sole  Jndge  by  The  terms  of  thecontract 
Itself.  The  plaintiff  contends  that  the 
foregoing  clause  is  modified  by  this  pro- 
vision: "The  engagement  holding  good 
until  It  has  been  faithfully  fulfilled  by  the 
Dnrties  ot  the  second  part,  or  canceled  by 
the  party  ot  the  flrst  part  furlntoxicatlon, 
vulgarity,  or  Infringement  of  the  rules  by 
the  parties  of  the  uecoad  part. "  The  rule 
of  construction  Is  that  each  and  every 
part  of  a  contract  must  be  so  construed 
thkt  all  may  have  effect,  It  It  can  be  done. 
Looking  at  this  entire  contract,  and  Its 
manifest  object,  the  flrst  clause  may  prop- 
erly be  held  to  refer  to  the  competency  ul 
the  plaintiff's  Tyrolean  WarblerK,  and 
their  ability  to  give  satisfaction  to  the  de- 
fendan  t ;  and  the  otherclause  relates  entire- 
ly to  the  personal  conduct  otthe  Warblers 
In  and  about  defendant's  theater.  The 
two  clauses  relate  to  different  subjects, 
and  were  inserted  for  different  purposes. 
The  last  clause  does  not  in  any  way  Umlt 
or  attect  the  flrst.  If  the  d^ndant  had 
alleged  In  his  answer  that  the  periorm- 
ance of  the  Tyrolean  Warblers  proved  In- 
competent or  unuatisfactory  to  him,  and 
that  he  terminated  the  contract  for  tliat 
reaaon,  an  altogether  dlHerent  question 
would  have  been  presented.  It  would 
have  then  become  neceaaaty  to  determine 
whether  or  not  the  contract  sued  on  Is 
wUbIn  tbe  principle  announced  In  Kaleakl 
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T.Clark,  44  Conn.  218;  Brown  v.  Foster, 
113  MuBS.  136;  McCarren  v.  McNulty,  7  Gray, 
139;  Bailruad  Co.  v.  InhabitantB  ol  Brew- 
er, 67  Me.  295;  Manntacturinf;  Co.  v.  Ellis, 
68  Mich.  101.  35  N.  W.  Bep.  841 ;  GlbeOn  v. 
Cranagf^,  39  Mich.  49;  Hoffman  v.  Galla- 
gher, 6  Daly,  42;  Gray  v.  KallroacI  Co.,  11 
Him,  70:  Machine  Co.  v.  Smith,  ."iO  Mich. 
565.15  N.  W.  Rep.  ItOfi;  Ben j.  Sales.  (Ben- 
nett's Ed.)  PP- 560.  5(11.  note;  Slngerly  v. 
Thayer.lOS  Pa.St.291,2Atl.Bep.230;  Boll- 
erCo  V.  Garden, 54  Amer.  Rep.715,  and  note. 
But  the  defendant  did  not  mai^e  tbia  ques- 
tion in  hlsanawer.  Hetenderedadifferent 
IsRuealtogether,  and,  having  been  defeated 
on  it  before  the  jury,  seeks  to  try  a  differ- 
ent question  In  this  court.  It  lu  true  the 
complaint  ia  somewhat  faulty  In  the  man- 
ner of  asBigntng  breaches  ol  the  contract 
sued  on.  It  1h  alleged  that  the  defendant 
wrongfully  and  without  canae  diSRbarged 
plaintiff  and  hie  "Gsch  wander  Trio,"  and 
refused  to  penult  them  to  serve  as  afore- 
said, though  they  were  ready  and  willing 
to  serve.  It  would  have  been  better  plead- 
ing to  have  followed  the  wording  of  the 
writing  Id  asRtgnlng  breaches,  but  we  are 
not  trying  this  cose  now  on  demurrer, 
but  are  conalderlnfc  the  sufflclency  of  the 
complaint  after  verdict.  In  auch  caae  a 
more  liberal  intendment  pro  vails  In  8up< 
port  of  the  jadgment,  and  which  we  think 
ought  to  be  invoked  in  this  case.  Aiken 
V.  Coolldge,  12  Or.  244.  6  Pac.  Bep.  712; 
Houghton  V.  Beck,  9  Or.  325;  Andros  v. 
Chllrlera.  14  Or,  447,  13  Pac.  Bep.  65;  Wilier 
V.  Navigation  Co..  15  Or.  153. 13  Pac.  Bep. 
768.  It  fuUuwfl  that  the  judgment  ap- 
pealed from  must  be  afflrmed. 


Merchants'  Nat.  Bank  v.  Pope. 
(Supreme  Court  of  Oregon.    March  20,  1891.) 
Rbpost  op  Rbpehbe— Wbbs  Set  Asidb— Factobb 

— POWBK  TO  PlEDOE — InTSREST. 

1.  The  provisions  ol  the  (.lode  of  this  state, 
to  theeffect  that  tne  court  may  afBrm  or  set  asidu 
the  report  of  a  referee  in  whole  or  lu  pari,  and 
may  make  another  order  ol  refcreDce,  as  to  alt  or 
80  much  of  the  report  as  is  set  aside,  to  the  orig- 
inal referees  or  others,  or  may  find  the  facts  and 
determine  the  law  Itself,  and  jfive  Judgment  ac- 
cordingly; and  that,  upon  a  motion  to  set  aside 
thereport,  the codcIusIods thereof  shall  bedeemed 
and  considered  as  the  verdlot  ot  a  Jury,— only 
authorize  the  court  to  set  aside  such  report,  as  to 
conclusions  of  fact,  under  the  same  circumstances 
in  which  it  Is  authorized  to  set  aside  the  verdict 
of  a  Jury  and  grant  a  new  trial,  which  it  is  au- 
tborizod  to  do  when  the  verdict  is  against  the 
fp'eat  weight  of  evidence. 

2.  Where  the  court  sets  aside  the  report  of  a 
referee  in  whole  or  in  part,  and  elects  to  iUnd  the 
facts  and  determine  the  law  itself,  it  is  its  duty 
to  find  the  facts  and  conclusions  of  law  in  the 
same  manner  as  it  is  required  to  do  when  it  tries 
a  case  without  the  inturventiou  of  a  jury. 

8.  A  factor  or  commlssfon  merchant,  who 
receives  goods  to  be  sold  upon  oommissfon,  has 
no  authority  to  pledge  them;  but,  where  he  has 
advanced  money  upon  the  goods,  he  thereby  ac- 
quires a  lien  upon  aud  special  property  in  tbem  to 
the  amount  of  such  advances,  which  he  may 
pledge  for  his  own  use. 

4.  Where  certain  commission  merchants  re- 
ceived from  time  to  time  amounts  of  flsh  oil  trom, 
a  company  engaged  In  the  Alaska  trade,  upon  the 
understanding  and  promise  to  maku  sale  of  it  for 
the  account  of  the  company,  and  to  render  the 
proceeds  thereof,  leas  their  charses  for  services  in 
that  behalf;  and  it  wa«  agreed  between  the  mer- 


chants and  the  company  that  an  account  current 
of  interest  charges  should  bekept  and  paid  at  the 
rate  of  10  percent,  per  annum;  and  the  mer- 
chants, after  receiving  and  sh  pping  portions  of 
the  oil  to  a  consignee  in  a  foreign  market  for 
sale,  upon  which  they  had  made  advances  to  the 
company  on  account  thereof,  drew  in  their  own 
name,  and  for  their  own  use,  against  the  consign- 
ments, and  negotiated  the  drafts  upon  their  own 
credit,  but  attached  thereto  the  bills  of  lading 
as  collatei"al  security  for  the  payment  thereof: 
held,  that  Interest  upon  the  money  received  by 
the  merchants  in  the  negotiations  of  the  drafts 
did  not  constitute  a  proi^r  debit  against  them 
is  their  account  with  the  company. 

5.  Held,  further,  that  the  circuit  court  could 
not  properly  deoide  that  interest  upon  said  money, 
so  drawn,  was  cfaargcable  in  the  account  against 
the  said  merchants,  in  the  absence  of  a  finding 
of  fact  Justifying  such  decision. 
{SyllobuB  by  the  Court.) 

Appeal  from  ctrealt  court,  Multnomali 

county. 

(-'buries  11.  C&rt^f  (or  appellant.  Xr.  B. 
Cox,  for  reapondent. 

Thayer,  C.  J.  The  counsel  for  the  ap- 
pellant contends  that  a  circuit  court  can- 
not properly  Interfere  with  the  Hudings 
of  a  referee  regarding  any  fact  as  to 
which  there  la  a  conflict  of  evidence,  and 
luHlsts  that  there  was  evidence  in  thla 
case  tending  to  prove  that  the  said  firm 
of  George  Pope  &  Co.  was  to  reteive  5 
per  cent,  coniminatons  on  all  shipniPntH 
and  sales  of  oil  and  dsh.and  that  t\w  said 
circuit  court  should  have  left  undiuturbed 
the  Hndinga  of  fact  by  the  referees  upon 
that  questloD.  He  also  contends  that 
there  was  no  evidence  aathotising  said 
circuit  court  to  allow  to  the  trading  com- 
pany credits  for  interest  upon  the  certain 
drafts  drawn  by  the  said  firm  against 
consignments  of  oil  shipped  by  the  firm 
for  said  company.  The  statute  (section 
Civil  Code)  provides  as  follows:  "The 
court  may  affirm  or  set  aside  the  report 
[referring  to  the  report  of  the  rrferee  be- 
fore whom  a  trial  of  the  Issues  in  an  ac- 
tion hns  been  had]  either  in  whole  or  in 
part.  If  it  affirm  the  report,  it  shall  give 
judgment  accordingly.  If  the  report  be 
set  aside  either  in  whole  or  in  part,  the 
court  may  make  another  order  of  refer- 
ence, as  to  all  or  so  much  of  the  report  as 
la  set  aside,  to  the  original  referees  or  oth- 
ers; or  it  may  find  the  facts  and  deter- 
mine the  law  Itself,  and  give  judgment  ac- 
cordingly. Upon  a  motion  to  set  aside  a 
report,  the  conclusions  thereof  shall  be 
deemed  and  conshlered  as  the  verdict  of 
a  Jury."  The  language  of  thla aection  of 
the  Code  la  too  plain  to  be  mistaken.  It 
authorizes  the  conrt  to  set  aalde  the  re- 
port ot  a  referee  under  the  same  clrcum- 
stances  In  which  it  is  authorized  to  set 
aside  the  verdict  of  a  jury  and  grant  a 
new  trial,  which  It  may  do  when  the  ver- 
dict is  against  the  great  weight  nf  evi- 
dence; and  Incase  it  does  set  aside  the 
report,  in  whole  or  in  part,  It  is  the  duty 
of  the  court  to  make  anoiher  order  of  ref- 
erence, aa  to  all  or  so  much  of  the  report 
as  Is  set  aside,  to  the  original  referees, 
or  to  others,  or  it  may  find  the  facta  and 
determine  the  law  Itself,  and  give  judg- 
ment accordingly.  If  the  court  adopt  the 
latter  course,  it  Is  its  duty  to  And  the 
facta  and  coucluBiona  of  law  In  the  same 
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maooer  It  1b  reqalred  to  do  when  It  tries 
a  cas*^  where  a  Jury  trial  han  been  wafved. 
The  court  did  not  pumue  that  mode  In 
thia  case,  but  I  do  Dot  think  the  error  Is 
of  Riich  a  nature  as  would  authorize  a  rc- 
reniHl  of  its  dectelun,  as  it  evidently  did 
not  prejudice  the  rights  of  the  appellant. 
It,  however,  would  have  been  better  prac- 
tice to  have  pursued  the  course  Indicated, 
and  cases  may  arine  in  which  it  would  be 
highly  important  that  It  should  be  done. 

I  have  examined  the  evidence  as  to  the 
amount  of  commlsstons  which  the  said 
firm  was  to  receive  upon  the  shipment 
and  sales  of  the  otl  and  flsh,  and  am  of 
the  opinion  that  the  circuit  court  very 
proi>eriy  made  the  reduction  in  the  amount 
found  to  be  duo  by  the  referees.  The 
only  testimony  upon  that  point  seems  to 
have  been  that  given  by  McDonald,  and 
he  testified  that  he  made  the  arrange- 
ments himself  on  behalf  of  the  Arm  to  uell 
the  oil  at  5  percent,  commission,  2)£  of 
which  was  to  go  to  R.  D.  Welch,  and  2% 
to  be  retained  by  the  firm.  This  arrange- 
ment covered  the  first  shipments  ap  to  a 
certain  date.  That  afterwarfls  he  made 
arrnnffements  with  Mr.  Lowenberg  to  the 
effect  that  the  tradingcompauy  should  pay 
per  cent,  commissions,  5  per  cent,  of 
Which  was  to  be  retained  by  the  said  firm 
of  Pope  &  Co.  The  referees  allowed  5  per 
cent,  commissions  on  all  oil  sold,  and  the 
circuit  court  only  made  the  rednctlnn  in 
accordance  with  the  arrangement  an  tes- 
tlfled  to  by  said  witness.  It  Is  claimed 
that  McDonald,  In  making  ont  a  state- 
ment of  the  accounts  between  the  trad- 
Idk  company  and  the  firm,  charged  the  5 
per  cent,  commissions  on  all  the  sales; 
but  this  was  hardly  suflRcient  to  Imijeach 
his  testimony  regarding  the  arrangement 
made  with  Lowenberg,  nor  does  the  tes- 
timony of  Pope  contradict  that  of  Mc- 
Donald's In  regard  to  the  said  arrrunge- 
raent.  The  flndinfi:  of  the  court  that  the 
trading  company  should  have  credit  for 
the  sum  Df  V43.0S,  on  account  of  fish  sold 
by  the  firm  of  George  Pope  &  Co.,  instead 
of  f  21.25,  as  found  by  the  referees,  involves 
so  slight  a  difference  that  the  counsel  for 
the  appellant  expressed  at  the  hearing  a 
w^iJlingness  to  wal'-e  any  point  regarding 
It.  The  decision  of  the  circuit  court,  how- 
ever, that  the  trading  company  was  en- 
titled to  credits  for  Interest  upon  the 
certain  draft  referred  to,  does  not  seem 
to  be  supported  by  allegations,  Qndlng, 
or  proof.  It  could  not  have  been  claimed 
hy  the  respondent  in  the  complaint,  as 
the  balnnce  of  the  entire  nc-counts  be- 
tween the  company  and  the  firm  claimed 
by  It  was  only  $7,7'M>,5fi,  which  evidently 
did  not  Include  a  credit  of  $5,938.92.  the 
proceeds  of  the  draft  for  that  sum  drawn 
by  the  firm  against  certain  consignments 
of  oil.  Thatthe  firmshould  havecredltfor 
the  amount  of  said  draft  was  the  main 
contention  between  the  parties  to  the 
action;  and  the  reierees  found  that  Issue 
In  favor  of  the  appellant,  which  finding 
the  circuit  court  substantially  confirmed. 
By  giving  the  firm  that  credit,  the  claim 
of  the  respondent  only  amounted  to  fl.- 
»03.64,  the  difference  between  the  97,740.56 
and  the  95,936.(3,  which  was  subject  to  a 
further  reduction  for  Intercut  charged  In 


favor  of  the  trading  company  upon  the 
money  drawn.  The  appellant  admitted 
in  the  answer  an  indebtedness  of  the  firm 
to  the  trading  company  of  the  sum  of  f  1,- 
394.90,  to  which  should  have  been  added 
the  9189.54,  the  overcharge  for  commis- 
sions upon  the  shipment  and  sales  of  the 
oil.  Tlie  real  difference,  therefore,  In  the 
accounts  between  the  parties  as  claimed 
by  them  in  the  pleadings,  after  being  ad- 
justed In  the  respects  above  mentioned, 
was  very  small.  The  circuit  court,  how- 
ever, increased  it  several  hundred  dollars, 
by  deciding  that  the  trading  company 
was  entitled  to  credits  for  Interest  upon 
thedrafts  referred  to.  This  allowance,  ap- 
parently, was  on  account  of  a  matter 
which  was  not  legally  In  controversy  be- 
tween the  parties,  as  It  did  not  In  fact 
constitute  any  issue  in  the  case.  There 
was  no  evidence  concerning  It,  except 
that  Pope  &  Co.,  alter  making  shipments 
of  the  oil,  and  afterharing  made  advances 
to  the  trading  company  on  accoaut  there- 
of, drew  against  the  consignments,  and 
negotiated  the  drafts  so  drawn  at  the  city 
of  Portland.  They  did  this  in  eight  In- 
stances, but  did  It  upon  their  own  ac- 
count, and  by  pledging  their  own  credit. 
It  Is  true  that  they  attached  the  bills  of 
lading  to  the  drafts  negotiated,  which  be- 
came collateral  aecunty  In  the  hands  of 
the  holders  of  the  drafts.  They  were  en- 
titled to  do  that,  and  I  cannot  see  that 
It  gave  the  trading  company  any  right  to 
claim  Interest  on  the  money  so  obtained. 
Pojw  &  Co.  had  no  authority  to  (iledge 
the  oil  for  the  payment  of  the  drafts,  but 
they  had  a  Hen  upon  It  constituting  a  spe- 
cial property  Interest,  to  the  amount  of 
the  advances  made  by  them  to  the  trad- 
ing company,  which  they  had  a  right  to 
pledge  for  their  own  use.  Coleb.  Coll.  Sec. 
|§  41)7.  408,  The  decision  of  the  circuit 
courtallowlng  interest  on  suld  draltmust 
therefore  be  reversed,  and  the  judgment 
rendered  by  said  court  be  so  modified  that 
the  respondent  recover  of  the  appellant 
the  said  sum  of  SI  .394.90.  found  doe  by  the 
referees;  the  further  sum  of  9189.54,  the 
rebate  upon  the  commls-'jinns  as  charged 
by  the  firm  of  Pope  &  Co.,  with  925.TG  In- 
terest on  said  last-mentioned  sum ;  also 
$42.75,  the  price  of  the  fish  sold  by  said 
firm  in  excess  of  the  amount  found  by  the 
said  referees, — amoautlng  In  all  to  the  sum 
of  $1,652.90,  together  with  Interest  thereon 
at  the  rate  of  10  per  cent,  per  annum  from 
the  time  of  the  commencement  of  the  ac- 
tion. The  case  will  thereforehe  renisndpd 
to  the  said  circuit  court,  with  directions 
to  enter  judgment  as  herein  provided, 
with  costs  and  disbursements  In  favor  of 
the  party  legally  entitled  to  recover  the 
same;  each  party  to  pay  their  own  costs 
and  disburst^ments  incurred  In  this  court: 
itnd  neither  will  be  entitled  to  recover 
costs  or  disbursements  from  the  adverse 
party. 


Lewis  v.  Birdsby  et  al. 

(Supreme  Court  of  Oregon.   May  1,  1890.) 

RBPi.BVilT--Trri.B  to  Scstain  — Possbssion— 'At- 
TAcaHE:rT— Lett. 
1.  In  an  action  to  recover  the  possenaion  of 
personal  propwiy,  the  plaintiff  ordinBrlly  must 
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•how  that  be  Is  the  owner  of  the  fxtmerty^  or  is 
lawfnU;  eotltled  to  the  possession  of  it  by  virtue 
of  a  sperial  property  therein.  The  ownership, 
however,  requisite  to  malutain  such  an  action 
need  not  be  absolute  j  a  right  to  the  possession 
and  dominion  over  it  for  the  time  is  all  that  is 
eaaential. 

2.  Hence  where  one  person  Is  InposBes3i(m  of 
personal  property,  exercising  domimoa  over  it, 
and.  another  talics  and  carries  it  away  without 
bis  consent,  the  former  may  maintain  an  action 
agaiust  the  Intter  to  recover  the  possession  of  the 
property,  although  in  fact  it  belongs  to  a  third 
person,  unless  the  latter  can  Justify  bis  taking  of 
the  property  by  Bbowlng  souh  a  privity  existing 
between  him  and  the  owner  as  would  entitle  him 
to  represent  the  owner's  interest  in  it. 

3.  A  sheriff,  in  the  execution  of  a  writ  of  at- 
tachmeDi,  is  not  authorized  to  take  personal  prop- 
erty into  bis  custody  where  it  is  In  the  possession 
of  a  third  person.  In  such  case  he  can  only  at 
tacb  the  property  by  leaving  a  certified  copy  of 
the  writ,  and  a  notice  speci^ing  the  property  at- 
taohed,  with  the  person  having  the  possesaion  of 
the  same. 

4.  Where  a  plaintiff  owned  a  band  of  cattle, 
a  part  of  which  neagreed  to  trade  to  one  O-.,  incon- 
■iaeration  thatG.  wouldconvevtohimahalf  inter- 
est in  a  certain  lotof  land  In  the  town  of  C.  P.,  and 
would  also  assign  toblm  certain  policies  of  insur- 
anoe  npon  the  buildings  situated  on  the  lot,  and  the 

{ilaintffl  took  the  cattle  to  be  traded  tu  C.  F.,  and 
eft  tbem  there  to  remain  a  certain  length  of  time, 
when  he  would  return  and  con3umn:ate  the  trade; 
and  the  plaintiff  returned  ut  the  expiration  of  the 
lime,  but,  ascertaining  that  O.  had  not  assigned 
to  htm  tiie  policies  of  Insurance,  as  agreed,  took 
the  cattle  and  sent  them  back  to  the  pasture, 
where  he  was  keeping  the  band  from  which  he 
had  taken  them;  and  subsequently  the  shwiS, 
under  a  writ  of  attachment  in  an  action  wherein 
one  C  was  plaintiff  and  said  G.  was  defendant, 
in  attempting  to  attach  the  cattle  so  agreod  to  be 
traded  as  the  property  of  Q.,  seized  and  took  into 
his  custody,  against  the  protest  of  the  plaintiff, 
a  number  of  cattle,  which  he  selected  from  the 
band  without  knowing  whether  or  not  they  were 
the  cattle  agreed  to  be  traded:  held,  that  the  at- 
tempted levy  was  a  nullity,  and  that  the  platutift 
had  such  an  ownership  in  the  cattle,  even  If  he 
had  made  a  bill  of  sale  of  them  to  0.,  and  the 
latter  had  conveyed  to  him  the  Interest  in  the 
said  lot,  but  had  failed  to  assign  to  blm  the 
policies  of  insurance,  an  would  entitle  him  to 
maintain  an  action  against  the  sheriff  to  reoover 
the  pOBaeasion  of  the  cattle  sdzed. 
{Syllainu  by  the  Court. ) 

Appeal  from  clrcuitcoart,  Jackson  coan- 
ty ;  L.  R.  Wbbstbu,  Jiidse. 

P.  P.  Prim,  R.  WtlUaniK,  and  C.  W.  Ksli- 
/fr,forappellant.  if.  A".  Uauua  axu2  Fran- 
cis FItcli,  for  respundenta. 

Thayer,  0.  J.  Tbe  leeues  in  this  case  In- 
Tolve  tbe  rigbt  u(  the  appellant  tt)  tbe  poH- 
aeMslun  of  the  cattle  raeDtiuueil  In  the  com  ■ 
plaint,  as  aifuinHt  the  reHpondeuta.  The 
latter  claimed  the  right  to  the  putufeaslon 
ol  the  cuttle  under  the  attachment  iiru- 
ceediiiKH  referred  to  in  tbe  answer  to  tbe 
complaint.  The  fcrounda  of  error  relied 
upon  by  the  appellant  consist  entirely  uf 
exceptiuHH  taken  to  Instructions  given  by 
tbe  court  to  the  Jury,  and  to  the  refusal  uf 
the  court  to  give  certain  instructiuns  aa 
requested  by  the  appellant's  ruunsel.  It 
appears  from  tbe  hill  of  exceptions  con- 
tained In  the  record  that  the  apiiellaut 
gave  evidence  at  the  trial  ot  the  action 
Bbowlnfc  that  he  waa  tbe  owner  of  23 
head  of  full-blooded  Gallowaycattle;  that 
he  was  keeping  tbem  In  a  Mr.  Bybee's 
pasture,  in  said  county  of  Jacksou;  that 


be  bad  been  keeping  tbem  there  four  or 
five  weeks  prior  to  the  time  ot  the  alleged 
taking  by  the  respondent  Birdsey.  meo- 
tiuned  In  the  complaint;  thatashort  time 
before  Bald  taking  he  took  nut  from  the 
pasture  7  head  of  tbe  23  head  of  cattle, 
and  drove  them  over  to  Central  Point, 
and  turned  them  over  to  William  Gates 
and  Mr.  Fenton  to  take  in;  that  be  gave 
Mr.  Keuton  charge  of  the  cattle,  and  told 
him  to  keep  them  until  be  came  In  Sunday 
morning;  that  this  was  on  tbe  14tb  or 
15tb  of  September.  1S8D;  that  he  took  the 
7  head  of  cattle  over  to  Central  Point  to 
trade  with  Mrs.  Gates  for  an  undivided 
half  Interest  she  owned  Id  lot  11,  block  11, 
town  of  Central  Point;  that  be  was  to 
ghe  ber  tbe  cattle  fur  tier  balfiuteresc  In 
the  lot,  and  she  was  to  assign  to  him  ber 
Interest  in  tbe  Insurance  pullclea  oo  tbe 
huildhigs  situated  thereon;  that  the  cat- 
tle were  not  delivered  to  Mrs.  Gates,  bfr. 
cause  he  did  nut  come  back  until  Monday 
uiuming,  and  she  bud  left  the  Sunday 
evening  before,  and  had  not  aHslwrued  to 
hitn  the  Insurance  policies,  that  be  then 
took  cliarge  of  the  cattle,  and  had  them 
sent  buck  to  tbe  pasture  witb  the  others, 
hut,  on  the  following  Monday.  Blrdeey, 
as  sberiff,  took  the  8  bead  ot  cnttle  In  con- 
troversy, which  were  a  part  ut  the  said  23 
head,  under  the  attachment  In  favor  of 
Cooper  and  against  William  Gates.  It 
also  appears  from  tbe  bill  of  e^cceptiona 
that,  when  the  said  sheriff  went  to  levy 
the  attachment  upon  the  rattle,  the  appel- 
lant notified  him  that  they  belung«'c1  to 
blm,  (appellant,)  and  forbade  his  taking 
tbem;  and  tbat,  the  sheriff  not  being  able 
to  Identify  tbe  said  7  head  taken  over  to 
Central  Point,  those  which  he  intended 
to  levy  upon,  he  employed  one  Edward 
McDonald  to  gu  with  him  and  pick  tbem 
out:  tbat  they  took  nut  8 head.  Including 
a  suckling  calf,  but  did  not  know  whether 
they  were  tbe  same  animals  which  had 
been  taken  to  Ontral  Point  and  driven 
back.  It  further  appears  from  tbe  bill  o( 
exceptions  that  tbe  rSKpoudent  W.  O. 
Cooper  was  called  as  a  witness,  who  testi- 
fied that  he  had  bad  con  versa  tions  with  the 
appellant  In  regarrl  to  tbe  cattle;  that  be 
asked  him  about  the  black  cattle,— if  he 
had  not  traded  Gates  some  black  cattle; 
that  appellant  said,  "  Yes. "  Witness 
a»ked  where  they  were.  Appellant  said, 
"Out  at  Bybee's  pasture."  That  be  trad- 
ed tbem  for  real  estate;  gave  Gates  a  bill 
uf  Hale  of  the  cattle.  Witness  asked  him 
why  the  cattle  did  not  belong  to  Gatea. 
Appellant  said  tbey  were  Gates',  Witness 
asked  him  why  tbey  were  not  at  Gates* 
now.  That  appellant  said:  "They  agn-ed 
to  BRslgn  over  thosetlre  insurance puliciee. 
and  when  I  came  in  Monday  morning  I 
found  tbey  hadn't  done  it,  and  I  took  the 
cattle  right  straight  back  bome. "  The 
honorable  Judge  of  thecourt,  in  signing  the 
said  bill  of  excepti(ms.  appended  to  It  the 
following  eerttflcate:  "The  above  bill  of 
exccptionfl  is  hereby  allowed.  The  evl- 
<ience  above  set  out  is  nut  all  the  evidence 
in  tbe  case,  but  tnere  was  other  and  addU 
tional  evidence  upon  all  the  points  meo- 
tloned  in  the  evidence  as  here  set  out. " 

The  Instructions  of  the  court  to  the  Jnry 
are  too  vulumluuua  to  be  considered  sen- 
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Mlloi,  and  T  sball  not  attempt  it,  bnt  shall 
content  myself  by  referriiiK  to  Bomernlea 
of  law  which  bear  upon  the  questions  In- 
Tolved.  The  case  was  a  very  simple  one 
to  determine.  The  appellant  was  clearly 
entitled  to  the  posseeaion  of  the  cattle, 
unless  they  helun^d  to  William  Gates 
at  the  time  they  were  taken  by  the  re- 
spondents. If  the  appellant  had  agi-eed 
to  sell  the  cattle  tu  Mrs.  Gates,  or  tu 
William  Gates,  for  that  matter,  and  tbft 
latter  had  not  performed  the  conditions 
npon  which  the  sale  and  delivery  were 
agreed  to  be  made,  the  vendee  would  not 
have  been  entitled  tu  the  possession  ut  the 
cattle,  nor  the  Btaerlff  to  take  them  under 
the  attachment  proceeding.  Neither  was 
the  sheriff  entitled  to  take  the  cattle  from 
the  appellant  by  virtue  of  the  writ  of  at- 
tachment, su  long  as  the  latter  had  them 
In  his  possession,  claiming  to  be  their 
owner.  The  case  of  Spauldlng  v.  Kenne- 
dy, 6  Or.  208,  Is  decisive  upon  that  point. 
Nor  was  the  appellant  required  to  prove 
genera)  ownership  of  the  property,  in  or- 
der to  entitle  blm  to  a  recovery  of  the  pos- 
session thereof.  If  he  had  a  right  to  the 
possession  of  tt  as  against  the  respondents, 
it  was  sufficient.  In  Sprague  v.  Clark,  41 
Tt.  10,  the  supreme  court  of  that  state,  In 
construing  a  statute  upon  the  sabject  of 
replevin,  use  this  language:  "Under  this 
statute,  nny  person  who  Is  entitled  to  the 
posseHSion  of  any  goods  or  chattels  may 
maintain  replevin  against  any  person  who 
unlawfully  takes  or  detains  sacb  goods  or 
chattels  from  him.  To  entitle  him  to  the 
possession,  it  is  not  necessary  that  he 
sbonld  be  the  owner,  or  that  he  should  be 
entitled  to  poMsessIon,  as  against  all  oth- 
ers. It  Is  sufflclent  If  be  Is  entitled  to  the 
possession  as  against  the  xierson  who 
takes  it  from  him.  In  such  case  the  tak- 
ing of  it  from  him  is  an  unlawfnl  taking.. 
A  person  who  is  in  the  posseeslon,  claim- 
ing the  property  or  an  Interest  in  it,  or  a 
I^al  right  to  the  possession,  may  main- 
tain replevin  agoinst  any  pereon  taking 
the  projierty  from  him  who  cannot  show 
a  better  right  to  It.  The  defendant  in  the 
action  of  replevin  can  prevail  only  when 
it  appears  that  he  is  entitled  to  a  return 
of  the  property,  and  that  can  be  only 
when  It  appears  that  his  right  is  superior 
to  that  of  the  plaintiff.  The  question  Is 
to  he  determined  according  to  the  respect- 
ive rights  of  the  parties  to  the  suit. "  This 
decision,  though  made  under  a  statue,  is, 
I  think,  a  fair  exposition  of  the  general 
rule  of  law  upon  the  subject.  The  su- 
preme court  of  New  York,  In  Rogers  t.  Ar- 
nold, 12  Wend.  31,  by  Nku?on,  J.,  says: 
"It  has  long  been  settled  In  this  state  that 
the  poseetislon  of  personal  chattels  by  the 

glelntlff,  and  an  actual  wrougTut  taking 
y  the  defendant,  are  sufficient  to  support 
replevin,  and  that  It  may  be  brought 
where  trespass  de  bonis  asportatls  will 
lie;*"  citing  several  of  the  earlier  cases. 
The  Civil  Code  of  this  state  does  not  pro- 
vide when  a  person  may  maintain  replev- 
in, bn**  It  does  provide  that,  in  an  action 
to  recover  thepossesslon  of  personal  prop- 
erty, t  he  plaintiff  may  claim  an  immediate 
delivery  thereof,  when  he  is  the  owner  of 
the  property,  oris  lawfully  entitled  to  the 
possession  of  It  by  virtue  of  a  special 
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pmiwrty  therein ;  from  which  It  may  be 
Inferred  that  at  least  sach  an  interest  in 
personal  property  will  entitle  the  plaintiff 
to  recover  the  possession  of  it  In  the  ac- 
tion when  It  Is  wrongfully  detained  from 
him.  In  Johnson  v,  Carnley,  10  N.  y.  570, 
the  court  of  appeals  held  that  an  actual 
pt)8ae88lon  of  the  property  by  the  plaintiff, 
coupled  with  an  equitable  interest  therein 
at  the  time  of  the  selsnre  by  the  sheriff, 
was  safflclent  to  maintain  the  action,  and 
to  entitle  the  plain  tiff  to  a  return  of  the 
property,  although  the  general  property 
and  right  of  immediate  possession  lie  at 
the  same  time  In  a  stranger,  the  defendant 
showing  no  privity  between  himself  and 
SQCh  stranger.  This  I  am  inclined  to  be- 
lieve is  the  true  rule  apon  the  subject. 

The  lawfnl  possession  of  personal  prop- 
erty is  a  sufficient  title,  In  my  opinion,  to 
entitle  the  possessor  to  recover  It  against 
one  who  has  taken  it  without  right.  This 
view  1h  sustained  by  tbe  language  of 
Justice  Nelson  in  Rogers  v.  Arnold,  supra, 
at  page  35.  as  follows:  "When  wc  speak 
of  proi>erty  in  the  plaintiff  or  in  the  defend- 
ant In  this  action,  It  Is  material  to  under- 
stand what  Is  meant  by  the  term.  From 
the  language  used  In  some  of  the  books,  It 
might  ho  inferred  that  the  question  be- 
tween the  parties  Involve  the  absolute 
ownership  of  It.  The  case  already  re- 
ferred to.  showing  under  what  clnrum- 
stancee  this  action  will  lie,  negative  this 
idea.  Bight  to  the  possession  and  domin- 
ion of  the  goods  and  chattels  for  the  time 
is  all  that  is  osseutlal.  This  is  the  view 
which  this  court  had  of  the  question  at  an 
earlyduy.  Harris<m  v.McIntosh.l  Johns. 
380.  It  is  cimctided  by  the  learned  Judge 
who  delivered  tbe  opinion  in  that  case 
that  an  Interest  of  the  plaintiff  In  tbe 
property  which  would  have  sustained 
trespass  or  replevin  would  have  consti- 
tuted a  good  replication  to  the  plea  of 
property  In  strangers.'*  It  would  be  a  re- 
markable doctrine,  indeed.  If  one  person 
could  Invade  the  possessions  of  another, 
take  and  carry  away  without  authority 
goods  and  chattels  he  was  claiming  and 
exercising  dominion  over,  and  deleat  his 
recovering  them  back  by  a  plea  that  some 
stranger  owned  them.  The  respondents 
in  this  case  could  gain  no  standing  In 
court  to  question  the  appellant's  owner- 
ship of  the  cattle  without  first  showing 
that  William  Gates  owned  tbero.and  that 
tbe  writ  of  attachment  wasduly  levied  np- 
on them.  A  defendant  in  such  acase.  In  or- 
der to  Justify  the  taking  of  proiwrty 
claimed  by  the  plaintiff,  must  show  not 
only  that  It  belonged  to  a  third  person, 
but  that  there  wassuch  a  privity  between 
him  and  the  third  person  as  entitled  him 
to  represent  the  latter  In  the  ownership  of 
the  property.  Nor  does  the  evidence  In 
the  case,  as  shown  by  the  bill  of  excep- 
tions, estop  the  appellant  from  claiming 
the  cattle.  If  he  told  the  respondent 
Cooper  everything  testified  to  by  the  lat- 
ter; and,  even  more.  If  he  had  told  him 
that  he  had  sold  the  cattle  to  Gates  In 
consideration  of  the  half  intermit  in  the 
tot  and  tbe  assignment  of  thepi>llcleH  of 
Insurance,  that  be  had  executed  a  bill  ot 
sale  ot  the  cattle,  and  received  a  deed  for 
the  property,  bat  that  the  policies  of  in- 
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Burance  had  not  been  delivered  to  him, 
and  he  refused  to  deliver  the  cattle  until 
they  were, — it  would  not  have  constituted 
an  eHtoppel.  The  appellant  bad  an  un- 
doubted rlKht,  as  before  snsgested,  to 
hold  the  cattle  until  the  agreeiuent  upon 
the  part  ot  the  Gates  family  was  fully  per- 
formed. A  party  cannot  be  compelled  to 
deliver  property  upon  a  sale  thereof,  when 
delivery  and  payment  are  to  be  simulta- 
neous, until  the  vendee  has  fully  performed 
the  terms  of  the  agreement  on  his  part. 
Until  then  the  vendor  baa  a  lieu  upon  the 
property,  amcuntiug  to  a  special  proper- 
ty In  It,  and  Is  entitled  to  bold  It  as 
asainst  every  one.  The  theory  upon 
which  this  case  was  tried  In  the  circuit 
court,  aa  indicated  by  the  instructions 
Kiven  to  the  jury,  and  the  refuKal  of  the 
court  to  give  Instructions  requested  by 
appellant's  counsel,  which  were  except^ 
to,  Is  clearly  In  conflict  with  the  views 
herein  expresed.  The  judgment  appealed 
from  will  therefore  be  reversed,  and  the 
case  remandnd  to  the  said  circuit  court 
for  a  new  trial  in  accordance  with  the 
principles  of  tfaeforegoing  opinion. 


Chittk.nden  v.  Pratt.   (No.  13,799.) 
Same  v.  McRak.   (No.  13,800.) 
{Supreme  Court  of  Calif (yrnta.  May  21,  1891.) 

PUBCHASE  OF  MO&TOAOED  GoODS  —  ESTOFPEL  OF 
MoUTOAIiEE. 

Plaintiff  hfild  s  mortgage  on  crops  to  se- 
cure his  rent,  and  defendants,  with  full  knowl- 
edfre  of  his  lien,  sold  goods  to  the  tenant,  and 
took  hay,  covered  by  the  mortgage.  In  payment. 
At  plaintiff's  request  the  bank  holding  the  note 
for  tbe  rent  wrote  defendants  that  the  mortgage 
existed,  and  that  for  their  own  protection  they 
should  satisfy  themselves  that  it  had  been  paid. 
Flaintifl  also  wrote  to  his  tenant  that  the  sale  to 
defendants  was  a  good  one,  and  advised  the  ten- 
ant to  hold  them  to  It.  Held,  that  these  letters 
did  not  estop  plaintiff  to  requlra  defendants  to 
account  to  him  for  the  value  of  the  hay  received. 

In  bank.  Appeal  from  superior  court, 
Placer  county ;  B,  T.  Myers,  Judfte 

Clinton  L.  White.  Grove  L.  JobnsoD, 
and  Albert  M.  Johnson,  for  appellant. 
T»ylorA  Iloll  and  John  M.  Fulweiler,  for 
respondents. 

Patkbson,  J,  Both  o'  these  casea  pre- 
sent the  same  Issues,  were  heard  on  tlie 
same  evidence,  and  have  been  brought 
here  on  appeal  In  one  transcript.  In  ISSo 
plaintiff  leased  to  William  Foster  certain 
lands  for  the  cropping  aeason  of  I8.S0-86. 
and  tool:  from  him  a  mortgage  on  the 
growing  crop  to  secore  the  payment  of 
the  rent.  By  the  terms  of  the  mortgage 
tiie  plaintiff  "bad  the  right  to  enter  upon 
the  leased  premises,  auU  to  cut  and  bar- 
vest  said  crop,  thresh,  sack,  remove,  and 
sell  the  same,  and  out  of  the  proceeds  of 
such  sale  to  retain,  flrst,  all  cost  and  ex- 
penses incurred  In  cutting,  liarvesting, 
threshing,  sacking,  removing,  and  selling 
said  crop;  and  also  to  retain  oat  of  such 

groceeds  the  principal  and  lutereetsecured 
y  said  chattel  mortgage."  The  mort- 
gage was  duly  executed  and  recorded, 
and  defendants  had  actual  notice  of  Its 
existence.  After  the  execntlon  and  recorda- 
tion of  tbe  mortgage,  and  before  the  crop 


waa  harvested,  Foster  purchased  certain 
articles  of  |>ersonal  property  from  each  of 
the  defendants,  and  promised  to  pay  for 
the  same  in  bay  at  SIO  per  ton.  When 
the  crop  waa  ready  for  barvestiDg,  tbe 
plaintiff  did  not  avail  himself  ot  tbe  privl< 
lege  referred  to  in  finding  8,  set  forth 
above,  but  permitted  Foster  to  harvest 
tbe  crop,  and  prepare  It  for  market.  Tbe 
defendant  McKae  received  from  Foster 
90,225  pounds  of  hay,  and  defendant  Pratt 
received  hay  amounting  in  value,  at  910 
per  ton,  to  9U18.32;  but  the  amount  due 
each  defendant  from  Foster  was  greater 
than  tbe  value  of  tbe  bay  each  received 
at  f  10  per  ton.  On  June  14, 1SS6,  tbe  Cali- 
fornia State  Bank  beld  tbe  note  and  mort- 
gage as  collateral  security;  and  at  the 
re4iuest  of  plaintiff,  who  bad  heard  that 
Foster  intended  to  sell  some  of  tbe  bay  to 
tbe  defendants,  sent  a  letter  to  each  of 
the  defendants,  which  was  received  00  the 
following  day,  a  copy  of  which  follows: 
"Dear  Sir:  We  hold  a  crop  mortgage  of 
Mr.  Wm.  Foster  to  Aretta  Chittenden,  on 
the  crop  raised  on  the  Mrs.  Chittenden 
ranch,  to  secure  the  payment  of  a  note  for 
twelveliundred  ana  ninety  dollars  (fl,2i)0) 
and  interest.  We  uaderstand  that  you 
have  bought  a  part  of  tbe  bay ;  hence,  be- 
fore you  settle  with  Mr.  Foster  for  the 
same,  yon  will  do  well  to  satisfy  yourself 
that  tbe  mortgage  above  spoken  of  has 
been  paid;  otherwise  we  shall  hold  you 
responsible.  Yours  truly,  California 
Statk  Bank."  One  of  the  defendants 
showed  the  letter  he  had  received  to  Fos- 
ter, whereupon  tbe  latter  wrote  to  plain- 
tiff as  follows:  "Rosevllle,  June  18,  1886. 
Mr.  Chittenden — Sir:  I  write  to  you  to  in- 
form you  that  the  bank  has  notified  Mr. 
Pratt  and  Mr.  McRae  that  they  must  not 
buy  anything  off  the  ranch.  I  sold  that 
hay  for  ten  dollars  ($10)  per  ton.  Now 
they  can  take  that  hay  for  the  same  pricsi. 
Yon  or  tbem  have  spoilt  my  sale,  so 
either  you  or  tbem  must  take  that  hay 
for  the  same  price,  and  take  It  right 
away;  for  the  hay  Is  baled  now,  and  the 
sun  Is  bleaching  it  out,  and  the  hay  was 
sold  on.  the  ranch.  Please  let  the  bank 
know,  for  the  hay  must  be  moved;  and, 
if  not.  either  them  or  you  will  have  to 
pay  me  damages.  Respectfully,  Wm.  Fos- 
ter. "  Tbe  ptaintifr,  through  his  agent, 
replied,  saying:  "Sacramento.  June  21, 
1S8G.  Friend  Foster:  I  have  just  returned 
from  the  ranch.  On  my  return  found  a 
letter  from  you.  If  I  had  received  It  be- 
fore, would  have  come  and  seen  you.  I 
will  be  up  again  in  about  a  week.  You 
say  In  your  letter  that  the  bank  bad  no- 
tified Pratt  and  McBae  that  tbey  must 
not  buy  anything  from  the  ranch.  That 
is  not  BO.  I  have  Jnst  coiue  from  the 
bank,  and  saw  a  copy  of  the  letter  to 
them.  They  always  reserve  a  copy  of  all 
they  do.  It  Is  simply  this:  Tliey  wrote 
them  they  held  a  crop  mortgage  of  $1,290 
and  Interest  on  tbe  crop.  If  you  go  to 
Pratt  and  McRae,  and  ask  to  see  the  let- 
ter, yon  will  find  that  this  is  all  there  Its 
about  It,  Yon  have  made  a  good  sale  of 
the  hay,  and  probably  they  would  like 
to  crawl  out  of  it  if  you  were  foolish 
enough  to  let  them.  You  said  you  bad  it 
in  black  and  white  with  them,  and.  It  so. 
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yon  will  hold  tbem  to  tbe  bar^sala.  No 
one  has  dune  anytblng  to  Interfere  with 
your  deal.  Fourat  respectfully,  W.  A. 
Chittenden.  "  All  of  the  hay  taken  by 
the  defendants  wna  part  of  the  mort- 
gaged crop.  Foster  has  paid  $673  on  the 
note  made  by  htm  to  piaintitr,  and  tbe 
balance  is  now  due.  Tbe  correapoodence 
rderred  to  all  occurred  before  any  of  the 
bar  was  removed  from  tbe  ranch.  The 
defendants  credited  the  account  ot  Foster 
with  the  amount  each  bad  received  from 
him,  aud  refused  to  account  to  plaintiff 
for  any  part  of  tbe  bay.  Plaintiff  thereup- 
on commenced  this  action  to  recorer  tbe 
value  of  the  hay.  The  court  below  held 
that  tbe  plaintiff  was  estopped  by  her  let- 
ter of  June  21,18S6,  to  Foster,  from  claim- 
ing anything;  that  she  therein  author- 
ized Foster  to  make  the  sale  on  bis  own 
account,  and  waived  any  claims  be  might 
otherwise  have  asserted  under  the  mort- 
gage; and  snch  Is  tbe  contention  of  re* 
spondents  here.  The  defpudauts  were 
charged  with  notice  that  the  legal  title  to 
tbe  bay  was  in  the  plaintiff,  (Berson  v. 
Nunan,  63  Cal.  550,)  and  that  she  could 
not  be  divested  of  her  lien  through  a 
wrongful  removal  of  the  property  from 
tbe  land.  (Wilson  v.  Frouty,  70  Cal.  196, 
11  Pac.  Rep.  6A8;  Martin  v.  Thompson,  63 
Cal.  4.)  Tbe  defendants,  as  creditors  ot 
Foster,  could  not  bave  taken  tbe  mort- 
gaged property  under  an  attachment, 
without  first  paying  or  tendering  to  plain- 
tiff tbe  amount  of  tbe  mortgage  dent. 
(Wood  V.  Franks,  56  Cal.  217:)  and,  as 
the  lien  continued,  the  taking  by  defend- 
ants waa  a  conversion  for  which  plaintiff 
has  a  right  of  action,  unless  she  Is  es- 
topped by  tbe  letter  referred  to,  (Wilson 
T.  Prouty.  supra.)  We  are  unable  to  give 
to  the  letters  and  acts  ot  tbe  parties  tbe 
effect  which  was  given  to  tbem  by  tbe 
court  helow.  The  defendants  were  noti- 
fied that  If  they  took  the  hay  they  would 
have  to  see  that  tbe  mortgage  debt  waa 
paid  by  Foster,  or  they  would  be  held 
responsible.  Tbe  letter  ot  June  21st  dues 
not  relieve  tbem  from  this  re^onslbllity. 
The  plaintiff  evidently  considered  that  tbe 
sale  to  defendants  would  be  an  advan- 
tageous one  to  all  parties.  She  would  re- 
ceive the  amount  due  her,  and  at  the  same 
time  tbe  mortgagor  would  obtain  a  good 
price  lor  tbe  property,  and  be  enabled 
thereby  to  reduce  his  indebtedness.  She 
did  not  desire  to  interfere  with  the  sale, 
but  she  did  nothlngthat  was  Inconsistent 
with  her  rights,  nr  which  tends  tn  show 
that  she  Intended  to  waive  her  right  as 
mortgagee,  or  to  induce  a  change  of  po- 
sition on  the  part  of  the  defendants.  Fos- 
ter had  written  that  "the  bank  has  noti- 
fied Mr.  Pratt  and  Mr.  McKae  that  they 
must  not  buy  anything  oft  the  ranch.** 
This  was  evidently  a  misapprehension 
of  the  terms  of  the  letter  which  bad  been 
written  by  the  bank,  and  tbe  plaintiff 
proceeded  io  her  letter  of  June  2lBt  to  cor- 
rect his  error.  There  is  nothing  In  her 
latter  indicating  an  intention  on  her  part 
of  permitting  tbe  defendants  to  appropri- 
ate her  crop  without  paying  the  mort- 
gage debt.  There  Is  no  uierlt  In  the  other 
contention  of  the  respondent.  It  is  not 
a  case  of  TaiiaDce,nor  waa  there  a  tallare 


of  proof.   It  Is  well  settled  In  cases  of  this 

kind  that  a  party  may  waive  the  tort, 
and  sue  in  asftumpslt  for  tbe  value  of  th>> 
property.  Lebraann  v.  Schmidt, 87  Cal,  15, 
25  Pac.  Rep.  161.  Xo  doubt  reepuudeiits 
acted  in  the  utmost  good  faith,  and  In  tbe 
bdief  that  they  were  entitled  to  tbe  prop- 
erty under  the  circumstances,  but  plaintiff 
cannot  be  deprived  ot  her  property 
through  a  mistake  of  the  defendants. 
Tbe  judgment  and  order  In  each  case  are 
reversed,  and  the  causes  are  remanded  for 
new  trlalfi. 

W^e  concur:  Harrison,  J.;  Dis  Hatbn, 
J.;  Oabuutte,  J.;  McFa&land,  J. 


89  Cal.  m 

HfiiDT  r.  MiNOB  et  ul.  (No.  12,&17.) 
(SuirFsme  CMirt  of  Col^tomJa.  Hj^  18, 1891.) 

ITOTART  FOBLIO— HiSOOKDtreiT— LtABIUTT  OT  SUBtt- 
TIB8. 

1.  A  notary  pabUo,  who  was  alw  engaged  in 
negotiating  losns,  reivesented  to  plaintiff  tbat 
oert&ia  persons  desired  to  borrow  and  gave  her 
what  purported  to  be  morl^rages  executed  by 
them,  tbwQloh  he  had  appeuoed  his  certificateof 
acknowledgment,  and  on  the  taXth  of  which  plain- 
tiff gave  him  tbe  money  to  be  delivered  to  the 
mortgagees.  Tbe  mortgages  were  fOi^;erieB.  The 
nota^  converted  the  money  to  his  own  Tiae,  and 
absconded,  and  plaintiff  brought  euiton  his  bond. 
HeW,  that,  as  receiving  money  is  no  part  of  the 
ofiBcial  duty  of  a  notary,  his  sureties  are  not  lia- 
ble for  that  fraudulently  retained  by  him,  but 
onlyfor  thedamages  caiised  plaintiff  by  the  false- 
hood of  his  oertiDoate  ot  acknowledgmeot. 

S.  The  measnreof  plaintiff's  damages  from 
this  element  of  the  notary's  fraud  is  the  valne 
the  mortgages  if  they  had  been  valid. 
ICoFAaLARi),  J.,  dlBsenting. 

In  bank.  Appeal  from  snperlor  court, 
Santa  Clura  county ;  D.  Bbldkn.  Judge. 

Arcber  &  Bowden  and  4.  Jt.  JuocTes,  for 
appellants.       F.  Leib,  for  respondent. 

Sbabpstkin.  J.  Tbe  defendants  were 
sureties  on  the  official  bond  of  a  notary 
public  bj  the  name  of  Cordrfi.  Cordell, 
while  acting  as  notary  public,  also  acted 
as  real-estate  agent  and  broker  in  tbe 
purchase  and  sale  of  lands,  making  loans, 
collecting  Interests,  rents,  etc.  The  plain- 
tiff upon  several  occasions  employed  Cor- 
dell as  such  broker  ar  agent  to  make 
loans  for  her,  and  In  the  purchase  of  prop- 
erly, and  often  consulted  him  as  to  such 
matters,  and  Bometlmes  acted  upon  his 
advice  in  relation  thereto.  In  several  of 
the  loans  so  made,  Cordell  produced  to 
plaintiff  a  note  and  mortgage  prepared 
and  acknowledged  before  himself,  and 
she  would  then  go  with  Cortlell  to  the 
bank  and  pay  him  the  money  for  the  bor- 
rower, and  Cordell  would  deliver  to  her 
tbe  note  and  mortgage.  Upon  tbe  28th 
of  August,  18S6,  be,  then  being  a  notary 
public,  exhibited  to  the  plalntlft  what 
purported  to  be  a  note  and  mortgage, 
signed  by  one  Charles  E.  Wllsnn,  for  the 
sum  of  $1,U00.  tbe  mortgage  purporting 
to  be  of  certain  lands  in  the  county  of 
Santa  Crua,  to  secure  the  payment  of  tbe 
note.  To  the  mortgage  was  appended  by 
said  Cordell.  as  notary  public,  a  certificate 
of  said  Wilson's  acknowledgment  of  tbe 
execution  ot  said  mortgage.  Cordell  rep- 
resented to  pliUntlff  that  the  note  and 


Digitized  by 


Google 


628  FAQFIC 


mortf^age  was  executed  by  said  Wilson, 
and  that  be  wlsbed  to  borrow  of  plaintiff 
$1,000  thereon,  and  plalntlll  thereupon  re- 
ceived said  note  and  mortgage,  and  paid 
to  Cordell,  tor  Wilaon,  the  sum  of  $1,000. 
Afterwards,  on  the  8th  of  April,  1KS6,  said 
Cordell,  sttll  being  a  notary  pabllc,  pro- 
cared  of  plalnlirt  $1,000  upon  what  par- 
ported  to  be  the  note  and  mortgage  of 
one  Joseph  Curtis.  The  mortgage  pur- 
ported to  be  upon  lands  In  San  Benito 
county,  to  spcure  the  payment  of  said 
note  or  said  Curtis.  ?aid  Cordell  had  at- 
tached to  said  mortgage  a  certlflcata  of 
acknowledgment  madeDefore  him  as  a 
notai^  pablte,  and  attested  to  the  same 
by  affixing  his  ofBcial  notarial  seal  there- 
to. By  means  ut  said  forged  notes  and 
mortgages,  and  the  false  certificates  of 
acknowledgments  attached  to  said  mort- 
gages, plaintiff  was  Indueed  to  rective 
said  notea  and  mortgages,  and  place  In 
the  hands  of  said  Cordell,  tor  said  Wilson 
and  Curtis,  $2,000,  which  said  Cordell 
fraudulently  appropriated  to  hla  own  use, 
and  in  the  month  of  August,  1886,  ab- 
ifconded,  and  has  ever  since  been  absent 
from  the  United  States.  Plaintiff  did  not 
know  before  the  absconding  of  said  Cor- 
dell that  said  notes  and  mortgages  were 
forged.  Upon  the  foregoing  farts  the 
court  found  that  plaintiff  was  entitled  to 
Judgmunt  against  the  defendants  for  the 
sum  of  $2,0OU,  and  Interest  on  91,000  from 
August  28, 18B5,  and  on  the  farther  sum  of 
$1,000  from  April  8.1886.  Judgment  was 
entered  accordingly.  From  that  defend- 
ants appeal. 

The  only  question  presented  here  Is,  do 
the  facts  found  by  the  court  support  the 
Judgment?   The  facts  found  establish  be* 

jrond  any  question  the  civil  and  criminal 
lability  of  Cordell.  But  the  liability  of  his 
sureties,  the  defendants,  depends  upon  the 
terms  and  conditions  of  the  bond  which 
they  executed.  The  sureties  upon  an  offl- 
clal  bond  undertake  for  nothing  which  la 
not  within  the  letter  of  their  contract. 
"The  obligation  Is  strlctlnsimt  Juiis,  aai 
nothing  Is  to  be  taken  by  construction 
against  the  obligors.  They  have  consent- 
ed to  be  bound  to  a  certain  extent  only, 
and  their  liability  must  be  found  within 
the  terms  of  that  consent."  Per  Coolby, 
J..  In  Bank  v.  Ziegler.  49  Mich.  157,  13  N. 
W.  Bep.  496.  That  Is  a  clear  and  concise 
statement  of  a  mie  universally  accepted, 
but  as  might  naturally  be  expected,  courts 
have  differed  as  to  the  delinquencies  of  the 
principal  for  which  the  sureties  made 
theraaelves  liable.  The  defendants  In  this 
case  undertook  that  said  Cordell  should 
well  and  faithfully  perform  all  the  duties 
of  bis  said  ofnce  as  required  by  law,  and 
the  requirements  of  the  statutes  of  this 
state,  and  faithfully  execute  and  perform 
all  the  duties  of  such  office  required  by 
any  law  to  be  enacted  subsequently  to  the 
execution  of  said  bond.  The  duty  of  no- 
taries public  Is  prescribed  by  the  Political 
Code.  Among  other  things,  they  are  re- 
quired "to  take  the  acknowledgment  or 
proof  of  powers  of  attorney,  mortgages, 
deeds,  grants,  transfers,  and  other  instru- 
ments of  writing,  executed  by  any  person, 
and  to  give  a  certificate  of  such  proof  or 
acknowledgment  indorsed  on  or  attached 
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to  the  instrument.*  Pol.  Code,  S  794.  It 
Is  for  a  breach  of  the  duty  enjoined  on 
their  principal  by  this  clause  that  the  de- 
fendants are  held  to  be  liable  to  the  plain- 
tiff by  the  court  below.  The  Code  pro- 
vides that,  "for  the  official  misconduct  or 
neglect  of  a  notary  public,  he  and  the 
snretlea  on  bis  official  bond  are  liable  to 
the  parties  Injured  thereby  tor  all  the 
damages  sustained.**  Id.  §801.  It  Is  no 
part  of  the  duty  of  a  notary  public  to  re- 
ceive money  from  ortor  anybody.  It  was 
misconduct,  but  not  official  mtscondaet, 
to  fraudulently  obtain  It.  And  it  Is  only 
against  bis  official  misconduct  that  the 
sureties  consented  to  indemnify  persons  In- 
Jnred  thereby.  He  did  not  receive  any 
money  in  his  official  capacity. 

Tnder  a  law  of  the  state  of  New  York,  a 
supervisor,  before  entering  upon  the  dis- 
charge of  bis  duties  as  such,  was  required 
to  sdve  a  bond,  with  Buretlea,for  the  faith- 
ful discharge  of  bis  official  duties  as  such 
supervisor  duriag  his  term  of  office,  and 
well  and  truly  keep  and  pay  over  and  ac- 
count for  all  moneys  belonging  to  his 
town,  and  coming  Into  his  bands  as  such 
supervisor.  The  board  of  supervlsnrB  of 
Madison  county,  by  resolution  In  due  form, 
as  authorised  by  law,  levied  tbe  sum  of 
$1,500  upon  the  town  of  Snlllvan,  in  that 
county,  for  tbe  temporair  relief  of  the 
poor  of  that  town,  and  $52  for  highways 
and  bridges;  and  in  the  warrant  attached 
to  the  tax-roll  of  tbe  town  directed  tbe 
collector  to  pay  said  sums  totbesnper- 
visorof  said  town,  which  he  did,  but  tbe 
supervisor  did  not  account  for  or  pay 
over  the  whole  of  said  sum,  and  appro- 
priated a  portion  thereof.  An  action  npoa 
his  official  bond  for  the  recovery  of  the 
amount  so  appropriated  was  prosecuted 
against  his  sureties,  and  a  judgment 
against  thr^m  forsaid  amount  was  entered 
against  the  defendants,  and  affirmed  by 
the  supreme  court,  and  reversed  on  appeal 
by  the  court  of  appeals.  In  tbe  opinion 
of  the  court  of  appeals  it  Is  said  thafthe 
only  oblectlon  to  the  recovery  Is  that  the 
moneys  tor  which  a  recovery  was  had  are 
not  within  the  condition  of  the  bond." 
After  quoting  said  condition,  as  before 
stated  herein,  and  the  statutes  relating  to 
the  raising  of  moneys  in  towns  for  the 
support  of  highways  and  bridges  and  the 
poor,  the  opinion  proceeds:  '*The  super* 
vlsor  lias  no  authority  under  tbe  law  to 
receive  moneys,  even  In  trust,  raised  by 
tax  for  the  support  of  highways  and 
bridges,  or  of  the  poor.  Moneys  raised  for 
such  purposes  are  expressly  excluded  from 
those  which  he  Is  authorized  to  receive  or 
pay  over. "  Further  on  in  the  opinion  the 
court  says:  "The  principal  in  the  bond  re- 
ceived, officially  and  as  supervisor,  precise- 
ly what  the  law  authorized  bim  to  receive 
and  no  more.  The  appellant.ln  becoming 
surety  upon  the  official  bond  of  the  super- 
visor, must  be  supposed  to  have  known 
the  law  and  the  limit  and  extent  of  tbe 
liability  in  bis  case  assumed."  The  Judg* 
ment  of  the  court  below  was  reversed. 
People  r.  Pennock.  60  N.  T.  4:(1.  In  Welsh 
T.  Lumlsden,  3  Hallee,  876,  John  Syme, 
messenger,  was  Intrusted  by  Welsh  with 
letters  of  homing  and  caption  against  one 
of  hia  debtors.  JuiBtead  ol  attacblnc  tha 
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debtor*!  effects  b^polndlnff,  the  mefleenger 
melredthein  from  thedebtor  himBelf,  Bold 
tbem  by  public  ronp,  to  tbe  extent  of  tbe 
debt,  and  applied  the  proceeds  to  bis  own 
use.  He  became  Insolvent,  and  Welsh,  the 
creditor,  porsaed  Lamfsden.hls  cautioner, 
fur  the  debt.  "  The  lords  found  the  can- 
tloueni  only  liable  lor  the  messenser's 
faithful  execution  of  his  office,  but  not  for 
any  money  allowed  to  come  Into  hie 
bands. " 

In  the  case  at  bar  the  Jadgment  against 
the  sureties  Is  for  money  which  their  prin- 
cipal fraudulently  obtained  from  the  plala- 
tllf.  It  was  not  In  the  line  nf  his  official 
doty  to  receive  money  from  any  one  for 
any  purpose.  His  receiving  of  It  was  pure- 
ly a  Toluntary  act  on  his  part,  and  one  for 
which  his  sureties  did  not  agree  to  be  lia- 
ble. Thecontentlnn  of  respondent's  coun- 
sel is  that  the  surettes  are  liable  because 
there  was  attached  to  the  counterfeit 
mortgagee  a  false  certificate  of  their  prin- 
cipal as  notary  public  of  the  due  acknowl- 
edgment of  the  execution  of  said  mort- 
cagea  by  the  persons  whose  namps  had 
tieen  foiled  to  them,  and  that  but  for  that 
certificate  the  moneyreceived  bysald  prin- 
cipal would  not  have  been  delivered  to 
him.  But  It  was  no  part  of  his  official 
duty  to  receive  money  npon  valid  notes 
and  mortgages,  and  If  these  notes  and 
mortgages  had  been  valid,  and  he  had  re- 
celved  money  from  the  mortgagee  for  the 
mortgugors,  and  neglected  to  deliver  It  to 
tbe  mortgagors,  we  think  no  one  could 
contend  that  the  defendants  would  be  lia- 
ble for  such  misconduct  of  their  principal 
to  any  one  who  might  be  Injured  thereby. 
ThP  official  misconduct  for  which  the  de- 
fendants were  liable  to  any  one  who  was 
injured  thereby  consisted  in  his  making 
and  attaching  to  tbe  counterfeit  mort- 
gages certificates  of  their  due  acknowledg- 
ments; and  the  plaintiff  Is  not  entitled  to 
recover  any  more  than  her  loss  by  reason 
of  said  certificates  being  false  instead  of 
true.  JI  the  mortgages  had  been  valid  in 
every  respect,  thdr  valoe  as  securltlea 
wonld  have  depended  npon  theTaloeof 
the  mortgaged  property.  It  Its  value  bad 
been  as  great  or  greater  than  the  sums 
secured  bythem.then  the  lossto  the  mort- 
gagee might.  In  case  of  a  falne  or  fatally 
defective  certificate  of  acknowledgment, 
be  equal  to  thesums  secured  to  be  paid  by 
said  mortgages.  Otherwise  they  might 
be  of  less  value,  or  no  value  at  all,  as  in 
the  case  of  McAllister  v.  Clement,  75  Cal. 
182. 16  Pac.  Rep.  775,  In  which  the  finding 
was  that  the  property  raortgajred  was 
wholly  valuelesH,  and  that  plaintiff  bad 
not  suffered  any  damage  by  reason  of  the 
defective  certificate  of  acknowledgment. 
The  Judgment  in  tha  t  ease,  In  favor  of  the 
dMendants,  was  affirmed  by  this  court  on 
the  ground  that  no  action  win  lie  to  re- 
cover damages  If  no  damages  have  been 
sustained.  In  that  casethe  mortgage  was 
given  to  secure  the  payment  of  a  promis- 
sory note  for  $60U.  In  that  case  the  court 
found  that  the  mortgaged  property  was 
ralneless.  In  this  case  It  did  not  find  that 
It  was  of  any  value.  And  that  dlstln- 
guisbee  this  case  from  People  v.  Butler, 
(Mich.)  42  N.  W.  Rep.  27S,  whteh  more 
■trongfymppurts  respondent's  contention 


than  any  othw  dted  In  lierbehalf.  In  Ibat 
case  It  was  found  to  be  of  sufficient  value 
to  constitute  good  secnrity  for  the  Iban. 
If,  as  we  have  no  doubt,  the  liability  of  the 
defendants  is  limited  to  losses  sustained 
through  the  official  misconduct  of  their 
principal,  the  Judgment  In  thlscase  isctear- 
ly  erroneous.  The  official  misconduct  con- 
sisted In  certifying  falsely  to  tbe  acknowl- 
edgments of  tbe  mortgages.  Tbe  dt^end- 
ants  are  liable  only  for  what  wonld  be 
the  value  of  those  mortgages  If  valid.  Tbe 
court  has  not  found  that  they  would  be 
of  any  value  It  valid.  Therefore  tbe  proper 
basis  for  determining  tbe  liability  of  the 
delenaants  Is  wanting.  Tbe  findings  do 
not  support  the  judgment,  and  it  mnst  be 
reversed.  Judj;ment  reversed. 

We  concur:  Beattt,  G.  J.;  DbHatkn, 

J.;  Habribon,J. ;  Oarouttb,  J. 

Fatrrbon,  J.  I  concur  In  tbe  Judgment 
on  the  ground  last  stated  In  the  opinion. 

I  dissent:  I^ablamd.  J. 


  (Sft  C»l.  ixi> 

Hsmr  V.  Hihoe  et  aL   (Ko.  18,948.) 
^Supreme  Court  of  CalifomUu  May  IS,  1801.) 

In  bank.  Appeal  from  soperior  oonrt,  Santa 
Clara  county;  D.  Bbldbk,  Jud^e. 

ArdierA  Bowden  and  A.  L.  Bhodss,  tatrnvstH- 
laots.   S.  V.  Letb,  tor  respondent. 

Per  Curiam.  TTpoa  Uis  aDUtority  of  Hsidt  v. 
Minor,  ut^  087,  <Ha  19,M7,)  tbU  day  fUad,  ths 
Judgment  Is  reversed. 

C»l.  tTnrciii.  8$9> 

McOor  V.  Southern  Pac.  Co.   (No.  14.091.)  i 

(3upreme  Court  of  California.  May  SO,  188L ) 

Kailboad  CoKPAmss  —  Stock  Kiuxtn—Vmmt 
anscm — Fbxceb. 

1.  Thstactthataherder,  aftarhavlDgToandn 
np  his  ahe«pa  mile  and  a  quarter  from  a  railroad 
track,  and  after  some  ol  tbem  hare  lain  own  an 
if  for  tbe  night,  takes  bis  dog  and  goes  home,  is 
notsuob  coutrlDutory  negiisence  as  will  relieve 
tbe  railroad  company  from  liability  if  tbe  sheep 
afterwards  stray  on  the  trauk  and  are  o^llgently 
killed;  and  the  admission  of  incompetent  svf- 
denoe  as  to  tbe  custom  of  ronndfog  up  and  herd- 
ing sheep  la  not  prejudicial  to  tbe  oompwiy. 

3.  In  «a  action  against  a  railroad  company 
for  negligently  killing  stock,  an  allegation  that 
tbe  damage  was  caused  by  defendant's  failure  to 
maintain  a  good  and  suffluieat  fence  will  Include 
any  defect  in  the  fence  withont  more  particular 
reference  to  It. 

8.  One  who  has  only  a  right  to  pasture  bis 
itook  on  another**  land,  sdjaoent  to  a  railroad,  is 
entitled  to  tbe  protection  of  tbe  atatate  reqnirug 
railroad  oompantes  to  maintain  a  fence. 
BSAnx,  C.  J.,  and  MuFa.kla.i(d,  J.,  dissenting. 

Coromlsslonera*  decision.  In  bank.  Ap- 

?eal  from  superior  eourt.Tehamacoanty ; 
HAHLKs  P.  Bratnard,  Judge. 
Chipman  &  Garter,  for  appellant.  John 
F.  ElttsoB  and  A.  Af.  McVoyt  lor  respond- 
ent. 

Tbmplb,  C.  This  action  is  for  damages 
for  killing  plaintiff's  sheep  by  the  delend- 
ant*s  locomotive  and  cars.  Plaintiff  was 
the  owner  of  a  bund  of  about  8,000  ahei^, 
whicb  he  avers  were  lawfully  grnsing  In  a 
field  adjoining  defendant's  railway,  near 
Kawsun's  switch.  In   Tebama  oountyi 

1  Reversed  in  banc.   See  29  Pac  1110. 
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that,  by  reason  of  the  failure  of  the  de- 
fendant to  make  aud  maintain  a  good 
and  sufficient  fence,  they,  wlthont  bis 
fault,  strayed  upon  the  track  nl  the  rail- 
way, and  were  run  over  and  killed ;  also 
that  defendant  so  negligently  and  care- 
lessly ran  and  managed  its  engine  and 
cars  that  they  ran  over  and  killed  plain- 
tiff's sheep.  The  defense  Is  a  general  deni- 
al and  a  charge  of  con  trlbutory  negligence. 
It  appears  that  Boyd  Bros,  were  In  pos- 
session of  what  was  known  as  the  **  Uealey 
Ranch,"  as  tenante  of  one  Kraft.  lo  the 
fall  of  1889,  they  sold  to  plaintiff  the  stub- 
ble feed  on  the  ranch  after  the  grain  was 
removed,  and  let  htm  Into  such  possession 
as  was  necesaary  to  enable  him  to  pas- 
ture the  fields.  Plaintiff  was  to  take 
charge  of  his  sheep  while  there,  Boyd 
Bros,  aasumlng  no  responslbiltty  with 
reference  to  them.  Boyd  Bros,  continued 
to  live  upon  the  place,  and  contracted 
with  plaintiff  to  board  his  herder.  Plain- 
tiff had  possession  of  no  buildings,  was 
not  to  reside  upon  the  place,  but  kept  his 
herder  there  to  look  after  the  sheep.  Un- 
der this  contract  be  drove  his  sheep  on 
the  place  on  or  about  the  10th  day  of  Sep- 
tember, and  they  were  left  there  in  charge 
of  a  herder.  On  the  night  of  the  7th  of 
October  the  herder  "camped  the  sheep" 
ab(mt  one  mile  and  a  quarter  from  the 
railroad.  After  "rounding  them  up*  at 
this  place,  be  remained  until  some  of  them 
had  laid  down,  apparently  for  the  night, 
and  then  went  home.  The  night  was 
rainy,  and  the  sheep  strayed  from  this 
place  to  an  opening  In  the  fence  at  Raw- 
son's  switch,  and  out  upon  the  track,  and 
were  run  over,  and  some  of  them  killed, 
by  a  train  running  towards  Red  Bluff,  at 
about  half  past  7  In  the  evening.  The 
same  train  returned  in  the  morning,  and 
again  ran  over  and  killed  some  more  of 
them  at  about  the  same  place.  Rawson's 
switch,  where  the  Hheep  entered,  was  a 
flag  station,  and  the  land  inclosed  by  the 
defendant  at  that  point  Is  wider  than  at 
other  places.  On  the  side  next  this  field 
the  fence  is  some  270  feet  further  from  the 
the  track.  This  extra  width  Is  60  panels 
measored  by  the  fence,  or  about  1,000  feet 
In  length  along  the  railway.  Kear  the 
center  of  this  the  Rawson  and  Healey 
ranches  Join,  and  the  opening  Is  near  the 
diviHlon  fence.  The  defendant  had  quite 
recently  constructed  a  new  fence  along 
the  right  of  way  and  this  extra  width  or 
reserve,  which  was  evidently  Intended  for 
use  In  connection  with  the  station.  The 
opening  bad  been  made  by  Buyd  Bros, 
with  the  consent  of  the  section  boss  or 
master.  His  duty  In  reference  to  soeh 
matters  appears  from  the  evidence  of 
Davis,  the  division  ton^man.  to  be.  if  be 
finds  any  slight  repairs  required  In  the 
fence  which  he  has  the  means  to  make, 
then  to  make  such  repairs,  but  defects 
which  he  has  not  the  lumber  or  other 
means  to  repair  it  Is  his  duty  to  report  to 
the  division  foreman.  Boyd  Bros,  de- 
sired this  opening  for  their  private  accom- 
modation. There  was  already  a  gate 
through  which  they  could  have  had  ac- 
ceBR  to  the  station,  but  It  was  leas  con- 
venient. They  took  down  a  panel  16  feet 
long,  in  lHarcb  preceding  tlie  accident, 


and  It  had  never  been  replaced,  or  the 
fence  made  good  by  a  gate  or  any  other 
device.  The  section  master,  when  be 
gave  consent  to  make  the  opening,  prom- 
ised to  have  a  gate  placed  there,  but  It 
bad  never  been  done.  The  old  fence, 
which  had  shortly  before  been  replaced  by 
the  new  one,  bad  an  opening  at  the  same 
place,  In  which  there  had  never  been  a 
gate.  In  short,  there  had  always  been  an 
open  road  there  leadlngfrom  Boyd's  house 
to  the  station.  The  field  was  a  large  one ; 
how  large  Is  not  shown.  But  It  extended 
from  the  Sacramento  river  on  the  south 
to  the  railway  on  tbe  north,  and  It  Is 
stated  that  the  house  was  about  one  mile 
from  the  railway,  and  a  mile  and  a  half 
from  the  river;  also  that  all  the  bottom 
land  was  Id  grain,  and  400  acres  of  tbe 
upland.  The  plaintiff  and  his  herder  both 
testify  that  they  bad  not  seen  this  open- 
ing before  the  accident,  and  did  not  know 
of  its  existence.  The  plaintiff  had  seen 
two  gates  opening  Into  tbe  right  of  way, 
and  bad  given  special  directions  for  extra 
care  In  keeping  them  closed.  The  sheep 
hud  been  upon  the  place  abont  20  days  be- 
fore the  accident,  and  daring  that  time 
Boyd  Bros,  had  done  some  hauling 
through  this  opening,  as  they  had  done 
before. 

A  motion  for  a  nonsuit  was  made  at  the 
conclusion  of  plaintiff's  evidence,  on  the 
ground  of  Insufficiency,  specifyiiip;  the  par- 
ticular defect  claimed:  but  as  the  motion 
was  denied,  and  further  evidence  put  In  by 
both  parties,  It  is  not  now  necessary  to 
consider  whether  this  motion  was  proper- 
ly denied;  tor  all  the  points  which  can 
now  be  urged  against  this  ruling  arise  al- 
so upon  the  objections  to  the  sufficiency 
of  the  evidence  to  Justify  the  verdict.  At 
the  trial  very  nnmeroas  exceptions  were 
taken  to  the  rulings,  admitting,  or  refus- 
ing to  admit  ur  strike  out,  evidence.  We 
have  carefully  examined  the  record  as  to 
thene  objections,  and,  as  to  most,  It  la 
suffli.-ient  to  say  there  Is  nothing  In  them, 
or  the  evidence  In  question  was  so  entire- 
ly immaterial  that  no  harm  could  result 
either  way.  A  few  only  we  deem  It  neces 
sary  to  specially  notice.  A  large  number 
of  such  exceptions  havn  reference  to  opin- 
ion evidence,  as  to  the  proper  herding  ut 
sheep  and  the  custom  of  other  herders  In 
SQch  cases.  Tlie  matter  in  conteutlon 
seems  to  have  been  whether  the  fact  that 
plaintiff's  herder  "rounded  the  sheep  up." 
as  the  phrase  la, a  mile  and  aquarterfrom 
the  track,  and,  after  some  had  lain  down, 
took  his  dog  and  wentoff  forthe  remain* 
der  of  the  night,  was  contribntory  negli- 
gence. But  we  think,  as  matter  of  law  of 
of  general  knowledge,  this  would  not  con- 
stitute such  uegllgence  as  would  relieve 
the  defendant  of  liability.  Evidence,  there- 
fore, upon  this  point  could  not  have  been 
prejudicial  to  the  defendant. 

One  source  of  damage  stated  In  the  com- 
plaint is  the  failure  to  maintain  a  good 
and  sufficient  fence,  In  McCoy  v.  Railroad 
Co,.  40  Cal.  532.  it  is  said :  "The  neglect  of 
the  defendant  to  build  the  fence  certainly 
did  not  operate  to  dlsposse-^s  the  plaintiff 
of  his  entire  field,  or,  what  Is  the  same 
thing,  prevent  him  from  making  lawful 
use  of  it.  BesideSfhe  probably  knew  that. 
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BO  long  as  the  defendant  choee  to  contlDue 
ranoing  Its  cars  npon  this  open  truck, 
It  undertook  at  Its  peril  that  no  harm 
Bhould  come  to  the  stock  for  the  want  o{ 
a  proper  Tence. "  It  must  follow  that  ad- 
Jotnlns  proprietors  may  use  their  land 
wiietber  fenced  or  not,  or  whether  the 
fence  Is  auffidentornot.and  arenot  bonnd 
ordinarily  to  take  any  precautious,  even 
when  they  know  the  fence  to  be  Insufn- 
clent>  but  may  use  tlieir  land  In  the  ordi- 
nary manner,  relying  upon  the  responsibil- 
ity of  the  railroad  corporation  in  case  of 
loss.  Whatever  complaint  the  owner  of 
the  Bbeep  conid  have  made  un  the  subject 
of  want  of  care  on  the  part  of  his  herder, 
as  against  dogs  or  coyotes,  or  panic  from 
any  source,  the  defendant  was  not  inter- 
ested in  It.  Had  there  been  a  good  and 
BuCBcIent  fence,  with  no  openings  In  it. 
there  certainly  would  have  been  no  negli- 
gence, in  reference  to  the  defendant,  in 
leaving  such  a  baud  ol  sheep  overnight 
without  a  keeper.  In  a  stubble  field  of  the 
extent  of  this  one.  There  was  proof  that 
nether  plaintiff  nor  his  herder  knew  of 
the  open  space  in  the  fence.  It  appears 
that  the  fence  along  the  right  of  way  was 
In  general  a  good  one.  and  there  is  no  al- 
legation in  the  complaint  in  reference  to 
the  open  space  through  which  the  sheep 
passed  to  get  upon  the  track.  Objection 
Is  made  that,  without  such  allegation,  ev- 
idence of  damage  In  such  case  is  inadmis- 
sible. But  it  Is  evident,  admitting  that 
the  defect  In  the  fence  Is  the  fanlt  of  defend- 
ant, that  the  averment  that  defendant 
failed  to  maintain  a  good  and  sufQclent 
fence  would  Include  such  a  defect,  or  any 
ddect,  which  rendered  the  fence  Insuffl- 
doit.  The  case  of  Jabant  v.  Railroad  Co.. 
740al.  9,  ISPac.  Rep.  362,  does  not  sus- 
tain appellant.  In  that  case  there  was  no 
such  allegation  as  to  the  Ineufflclency  of 
the  fence,  but  the  damage  was  a  verred  to 
result  from  the  careless  and  negligent 
management  of  defendant's  cars.  The 
homes  were  on  the  track,  ther^orp,  pi-e- 
snmably  through  the  fault  of  the  plaintiff. 
A  remark  was  made,  apparently  not  nec- 
essary for  the  decision  of  the  case,  that 
this  presumption  was  not  sufficiently  neg- 
atived by  the  general  avprrmeiit  that  the 
animals  escaped  without  hie  fault. 

The  court  refused  to  give  the  second  In- 
struction asked  by  the  defendant.  It 
reads  as  follows:  "I  instruct  you,  gentle- 
men of  the  Jnry,  thot  a  person  who  pas- 
tures his  slieep  upon  the  land  of  another 
person,  required  by  law  to  be  fenced  by  a 
railroad  corporation,  upon  an  under- 
standing or  agreement  with  such  owner 
or  his  tenant,  by  which  It  Is  agreed  that 
such  owner  or  tenant  shall  not.  In  any  de- 
gree or  nianner,becomereBpon8ible  for  the 
safe-keeping  of  said  sheep,  but  that  said 
sheep  shall  be  taken  care  ut  exclusively  by 
their  owner  and  his  herders,  and  such 
owner  or  tenant  ol  the  land  shall  remain 
in  possession  of  the  land,  taking  care  of 
the  fences,  making  end  using  openings 
therolu,  cultivating  and  tilling  the  soil,  re- 
serving the  use  of  all  buildings  and  farm 
Implements,  and  In  every  way  exercising 
acts  of  dominion  and  control  over  said 
premises,  except  merely  permitting  the 
owner  ol  the  sheep  to  keep  bbt  sheep  upon , 


the  premlscs.for  the  sole  purpose  of  eating 
the  feed  therefrom  growing  upon  said 
landK,  is  not  entitled  to  the  protection  of 
the  statute  requiring  a  railroad  corpora- 
tion to  fence  such  lands."  We  think  the 
court  properly  refused  this  Instruction. 
Any  person  lawfully  occupying  the  land  la 
entitled  to  the  protection  of  the  statute. 
One  who  only  has  the  right  to  pasture  his 
stock  temporarily  upon  the  land,  as  ad- 
mittedly the  plaintiff  In  this  case  had,  Is 
as  much  entitled  to  Its  benefit  as  the  own- 
er of  the  land. 

The  third  Instruction  was  properly  re- 
fused. The  objections  to  It  are  nnmerons. 
It  required  the  court  to  usuip  the  prov- 
ince of  the  Jury,  and  draw  conclnslons 
from  the  evidence.  It  erroneously  implies 
that  there  was  a  necessity  of  notice  to  de- 
fendant of  the  opening,  although  made 
with  Its  knowledge  and  consent.  It  Ig- 
nores the  duty  of  the  defendant  to  take 
constant  care  of  Its  fences,  which  require 
It  to  know  within  reasonable  time  of  de- 
fects, and  to  repair  them.  The  evidence, 
we  think,  plainly  tended  to  show  that 
there  was  a  mixed  possession  of  the  ranch 
by  plaintiff  and  Boyd  Bros.  The  princi- 
pal dominion  and  control  was  doubtless 
in  the  plaintiff.  But  at  the  same  time 
Boyd  Bros,  were  also  living  upon  the  place 
with  such  limited  possession  and  rights 
as  would  not  Interfere  with  the  plaintiff. 
The  defendantat  the  trial  tonktbe  ground 
that,  under  such  circumstances,  plaintiff 
had  no  rights  under  the  statute  at  all.  In 
this  we  think  It  was  wrongly  advised.  No 
doubt,  however,  under  such  circumstances, 
the  parties  having  a  mixed  possession,  un- 
der a  contract,  each,  under  certain  circum- 
stances, Is  liable  to  suffer  for  the  acts  of 
the  other.  If,  for  instance,  the  opening 
was  in  the  fence  through  the  fault  of  Boyd 
Bron.  during  such  co-occupation,  and 
through  no  fault  of  defendant,  the  plain- 
tiff ought  not  to  have  recovered.  Had  an 
Instruction  embntiylng  this  proposition, 
and  free  from  objection,  been  offered.  It 
should  have  been  given.  But,  although 
counsel  for  tbe  defendant  made  the  propo- 
sition in  various  ways,  It  was  always  ac- 
companied with  something  which  justified 
the  court  in  refusing  It.  Generally,  as  in 
the  third  Instruction  asked,  it  was  stuffed 
with  an  argument  which  counsel  was 
anxious  to  have  the  court  make  to  the 
jury, — a  practice  which  has  become  alto- 
gether too  common.  An  Instruction 
should  be  a  simple  proposition  ol  law.  in 
form,  it  possible,  specially  applicable  to 
the  facts  oi  the  case.  Bat  the  argument 
as  to  its  effect  should.  In  general,  be  left  to 
counsel. 

The  sixth  rejected  Instruction  comes 
nearest  to  this  simple  legal  proposition. 
But  there  the  relation  between  Boyd  Bros, 
and  plaintiff  which  the  jury  were  required 
to  find.  In  order  to  apply  the  rule,  was 
simply  that  plaintiff  entered  into  the  use 
of  tbe  pasture  under  contract  with  Boyd 
Bros.  The  fact  of  co-occnpatlou  was  Ig- 
nored. In  this  case  counsel  differ  wld^y 
as  to  the  rights  acquired  by  plaintiff  un- 
der his  contract.  Defendant  insists  that 
Boyd  Bros,  were  left  with  full  dominion 
and  control,  and  plaintiff  bad  not  even  a 
qualified  possession.  The  instruction  lays 


Digitized  by 


Google 


032 


FACIFIG  BSFOBTBB,  Vol.  20b 


down  no  nile  which  thejary  conld  nnder- 
dtand.  Thuy  are  told  plaintiff  cannot  re- 
cover it  Boyd  Bros,  could  not  have  recov- 
ered under  siniitar  circumBtances.  It  sim- 
ilar means  the  same,  the  couclaalon  \b 
quite  obvious,  and  needed  no  Indorsement 
tram  the  court.  II  not  the  same,  but  lu 
some  respects  like,  in  what  respects?  The 
Jury  are  not  told  under  what  circum- 
stances Boyd  Bros,  conld  not  have  recov- 
ered. But  why  refer  to  such  hypotbesls? 
The  question  was  not  as  to  the  liability  of 
Boyd  Bros.,  but  whether,  under  the  clr- 
eumstauces,  plaintiff  could  recover.  An 
InBtrnctloD  could  easily  have  been  framed 
to  the  effect  that  a  Joint  occupation,  by 
mutual  consent,  being  found  from  the  evi- 
dence, plaintiff  could  nut  recover  it  the 
opening  was  made  by  Boyd  Bros.,  with- 
out the  consent  of  defendant,  and  there 
was  no  negligence  on  its  part.  Outside  of 
the  questionaalready  discussed,  the  charge 
that  the  evidence  Is  insufficient  to  sustain 
the  vn^ict  must  depend  upon  the  question 
whether  there  was  evidence  tending  to 
prove  the  authority  of  Daly,  the  section 
master,  to  authorize  the  opening  In  the 
fence.  We  think  there  was  sufficient  evi- 
dence to  justify  such  conclusion.  In  their 
business  railroad  companies  require  nu- 
merous agents,  of  whose  authority  the 
public  knows  nothing,  save  what  appear* 
ances  Indicate.  It  is  important  both  to 
the  public  and  to  the  company  that  such 
appearances  be  implicitly  relied  upon.  Un- 
less tbey  were  ho,  the  business  of  such 
companies  would  be  greatly  Impeded.  It 
was  clearly  the  duty  of  the  defeodant  to 
have  some  agent  whose  duty  it  would  be 
to  take  care  of  the  fences  which  it  was 
bound  to  maintain.  The  facts  show  that 
the  agent  whose  duty  It  was  In  this  case 
to  keep  watch  over  the  fences  was  Daly. 
The  court  and  Jury  were  not  bound  to 
take  hts  disclaimer  ot  authority  as  cnnelu- 
Bive.  We  think  the  weight  of  the  evidence 
was  with  the  conclusion  of  the  Jury  upon 
the  subject.  We  think  the  Judgment  and 
order  should  be  affirmed. 

We  concur:  Vaxcijkp,  0. ;  Foote,  C, 

Per  Guriau.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

HcFarund.  J.  I  dissent.  The  Boyd 
Bros,  were  clearly  In  possession  and  con- 
trol of  the  land  and  the  fences.  If  they 
opened  the  fence,  they  certainly  could  not 
have  recovered  if  their  sheep  had  gone 
through  th»  opening  and  been  killed. 
Plaintiff's  sheep  were  being  pastured  on 
the  land  subject  to  the  general  control  of 
the  land  by  the  Boyds;  and,  if  the  sheep 
were  Injured  by  any  misconduct  of  the 
Boyds,  the  latter  were,  perhaps,  responsl* 
ble  to  plaintiffs  for  such  injury.  But  It  the 
Boyds  kept  the  fence  open  for  their  own 
convenience,  neither  they,  nor  any  one 
temporarily  occupying  part  of  the  land 
tor  a  special  purpose  under  them,  can  com- 
plain ot  the  defendant.  This  propoattlon 
is  practically  admitted  In  the  prevailing 
opinion  of  the  court,  but  it  is  said  that 
this  proposition  was  not  presented  In  the 
instructlona  asked  by  appellant.  I  think 
It  was  clearly  presented,  particularly  In  the 


sixth  Instrnctfon  asked.  I  think  tliat  the 
phrase.  "It  the  Boyd  Bros,  could  not  them- 
selves have  recovered  damages  to  their 
stock  under  similar  circumstances,"  could 
not  possibly  have  been  understood  by  the 
jury  in  any  other  way  than  as  meaning 
that  if  the  sheep  bad  belonged  to  the  Buyd 
Bros.,  and  had  escaped  onto  the  railroad 
under  the  circumstances  under  which 
plalntilTs  sheep  so  escaped,  and  the  Boyd 
Bros,  could  not  recover,  then  plaintiff 
could  not  recover.  I  do  not  see  hnw  any 
intelligent  jury  could  understand  It  in  any 
other  way.  I  think  that  the  judgment 
should  be  leveraed. 


Bjeatty,  C.  J.  I  dissent. 
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WlLTJAUS  T.  MlTCHELI<  Ot  «/.    (No.  IS,702.> 
{Supreme  Couart  qf  CaUfomia.  Jan.  89, 1891.) 
RssoisBioir  tar  8ai.bb— Fraudclsht  BspKawBiu- 

Tt01I»— EVIDSNGB. 

1.  Id  an  action  for  the  balanoe  of  the  prioe  of 
certain  land  and  *  water  oertillcates,**  delbndanti 
allesod  that  plaintiff,  through  bia  agent,  fraadn- 
leD  Uy  rejffesented  that  water  was  piped  to  Uie 
land;  that  the  right  to  the  nse  of  a  certain 
amount  of  water  was  apparteoant  to  it,  other- 
wise than  as  estiresaei]  in  the  water  oertifioatea; 
and  that  plalatifl  would  assign  to  defendants 
shares  of  stock  Ln  the  company  other  than  th« 
water  certificates.  The  evidence  showed  that  the 
agent's  aathori^  was  only  to  find  a  purchaser  at 
a  fixed  price,  and  he  denied  havinx  made  any 
such  representations.  One  of  the  dofendanta,  at 
the  time  of  his  interview  with  plaintflTB  agsn^ 
visited  the  land,  and  there  was  nothing  there  to 
Indicatt  either  plpe  or  tratsr  anywhere  upon  it. 
The  water  certificates,  which  showed  on  their  face 
what  they  were,  were  delivered  to  defendants  with 
thedead.  Itwas  admitted  that  a  short  timeafter 
the  sale  defendants  know  there  was  no  water 
piped  on  the  land.  H«Id,  that  the  finding  that 
there  was  no  fraud  on  the  part  of  pUntlS  was 
Justified  by  the  evidence. 

3.  As  defendants  claim  that  the  invalidltr  of 
the  water  certificates  "is  stamped  upon  their 
faoe, "  their  rigbt  to  rescind,  on  the  ground  that 
the  certificates  are  void,  Is  lost  by  their  anrea- 
sonable  delay  of  17  months  after  recetvtag  the 
cratlfiicates,  and  until  S  months  after  oommanoe- 
ment  of  action  tor  the  prloe,  to  offer  to  resoiad. 

Commlssionera'  decision.  Department 
2.  Appeal  from  superior  court,  San  Ber* 
nardino   county;  John   L.  Cahpbbll, 

Judge, 

Allen  ^  MUler,  Waters  A  Gird,  and  Haa 
lia  Jt  Gregg,  for  appellantx.  Georgo  E. 
Harpbaza  and  H.  M.  Willis,  tor  respond- 
ents. 

Vanclibf,  C.  On  June  11, 1887, the  plain- 
tiff sold  and  conveyed  tn  the  defendants 
six  lots  of  land,  containing  20  acres  each, 
and  at  the  same  time  assigned  to  the  de> 
fbndanta  certain  written  obllgatlonB  of 
the  Bear  Valley  Land  ft  Water  Company, 
(a  corporation,)  to  furnish  and  deliver  at 
a  certain  point  a  certain  quantity  of  wa> 
ter,  to  be  used  on  each  of  said  lots,  called 
"water  certincates."  Tbe  conalderatJon 
to  be  paid  by  tbe  defendants  for  the  land 
and  water  certiflcatee  was  f24,000,  of 
which  96,000  was  paid  In  hand.  For  the 
balance  of  tbe  purchase  nion«y  tbe  defend- 
ants made  two  promissory  notea  to  the 
plaintiff  for  99,000  each,  secured  by  their 
mortgage  on  said  land.  This  action  is 
hrought  to  foreclose  the  mortgage.  The 
answer  ol  the  defMidanta  sdmita  ttm  m* 
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eentioQ  of  tlie  notes  and  mortsage,  and  i 
tlien  proceeds  as  follows:  "(2)  That  Bald 
notes  and  mortgage  were  executed  and 
delivered  as  and  lor  part  of  tbe  purcbase 
}uune.T  of  said  real  estate  in  complaint  de- 
scribed. togetberwItbCKrtvln  water-rights 
by  plolnttfl  represented  as  appurtenant 
thereto,  as  well  aa  for  certain  shares  of 
stock  iu  the  Bear  Valley  Land  &  Water 
Cooipany,  a  corporation  organized  and 
ezlHtlng  under  the  laws  of  the  state  of 
Callforata,  and  for  no  other  or  further 
consideration.  (3)  That  said  defendants 
were  induced  to  so  purchase  said  lands 
and  stock,  and  to  execute  and  deliver  aald 
notes  and  mortgage,  by  means  of  talae 
and  fraudulent  representations  at  tbe  time 
and  before  that  time  made  by  plaintiff  to 
defendants.  In  this,  to-wlt:  That,  at  and 
before  the  purchase  of  said  real  estate,  ap- 
purtenances, and  shares  of  stock,  the  said 

filaI^tlff.  by  and  through  hia  duly-author- 
ed agent,  represented  to  d^endants  that 
water  fur  Irrigation  purposes  was  actual- 
ly piped  on  said  land  from  the  reservoirs 
of  said  Bear  Valley  Land  &  Water  Com- 
pany; that  the  right  to  use  twelve  miners' 
inches  of  said  water  was  appurtenant  to 
said  land;  that  plaintiff  would  transfer 
and  deliver  to  defendants  shares  of  stock 
in  said  Bear  VaUey  Land  &  Water  Com- 
vanT.  repx«sentinff  ownership  of  twelve 
minen*  inches  of  water  of  said  eorpora- 
tion;  that  plaintifl  owned  the  land  lyim? 
immediately  adiaoent  to  the  premises  in 
oomplaint  described;  that  upon  said  lands 
idaintiif  wonld  at  onee  oanse  to  be  eon- 
Btrocted  a  large  hotel  building  at  a  coat  of 
•20.000,  and  numerous  private  dwellings; 
that  the  materials  to  be  ased  In  their 
eoBstmctlon  were  already  pnnebMsed  by 
Irtalntm,  and  tiie  eootract  for  tbe  erection 
thereof  let  (4)  Delendanta.  relyloflr  upon 
meh  represent Btioufl  and  believing  them 
to  be  true,  and  on  tbe  lattb  thereof,  pnr* 
rbaaed  said  premises  in  complaint  de- 
•erlbed,  and  said  stock  of  plaintiff,  and 
on  the  llth  of  J  one,  1887,  accepted  from 

fialnttlf  a  deed  tberetor*  with  sis  certain 
stnimenta  tn  writing,  leaned  under  tbe 
seal  of  said  Bear  Valley  Land  &  Water 
Gompany,  and  signed  by  Its  president  and 
■ecretary, denominated  'water certiecatee,* 
and  In  consideration  thereof  paid  to  plain- 
tiff six  thousand  dollars  In  cash,  and  ex- 
eccted  tbe  notes  and  mortgage  aa  In  com- 
plaint set  ont  and  deacrlbed.  (6)  Tbat  at 
tbe  date  <tf  the  acceptance  m  aald  deed 
and  said  water  certiflcatea  defendants  be- 
lieved that  said  water  certiflcatea  were  In 
fact  shares  of  stock  In  said  corporation, 
and  entitled  tbe  defendants,  as  holders 
thereof,  to  tbe  rights  and  privileges  of 
atoektolderB  In  said  corporation,  and 
conveyed  to  defendants  the  rights  and 
prlvUegea  so  contracted  to  t»e  conveyed 
and  traneterred  by  plaintiff,  to  twelve 
miners*  Inches  of  water  of  said  corpora- 
tion. (6)  Defendants  allege  tbatnotwith- 
standing  said  promises  and  representa- 
tions of  plaintiff,  that  neither  at  the  time 
of  said  purchase,  or  now,  or  at  any  time  or 
ftf:  all,  was  any  water  piped  on  aald  land 
from  the  reservoir  of  said  Bear  Valley 
Land  A  Water  Company,  nor  from  any 
water  anpply  or  source,  and  no  plpee  for 
conveying  water  war*  laid  on  aald  land 
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'  at  all,  nor  In  the  vicinity  thereof.  <7) 
That  In  troth  and  tn  fact  no  water-rlgbta 
were  appurtenant  to  said  lands,  and  no 
hotel  building  or  private  dwellings  or 
structures  of  any  kind  have  been  erected 
on  said  adjacent  lands.  In  whole  or  In 
part,  except  a  certain  excavation  alleged 
to  be  for  a  basement  for  an  hotel,  although 
more  than  one  year  has  elapsed  since  sud 
purchase,  and  no  steps  have  been  taken  by 
plaintiff  to  cause  said  improvements,  or 
any  of  them,  to  be  made  on  said  adjacent 
lands,  although  be  has  ever  since  remained 
and  still  remains  the  owner  and  huldw 
thereof.  (8)  That  said  lands  were  at  tbe 
date  of  aald  purchase  and  now  are  Irriga- 
ble laods.  and  without  water^rlghta  ap- 
purtenant, or  water  for  use  In  irrigation, 
are  of  little  value  and  worth  less  than 
$5,000;  that  water-rights  appurtenant  to 
each  lands,  for  purposes  of  Irrigallon. 
would  be  valuable,  and  worth  $6,000  and 
more;  that  shares  of  stock  in  aald  Bear 
Valley  Land  &  Water  Gompany,  repre- 
aeotlng  twelve  miners'  Incbea  of  water, 
would  be  of  great  value,  to-wlt.  of  tbe 
value  of  96,000andmore;  thatthe  erectlcm 
and  construction  of  said  hotel  bulldlnga 
and  private  dwellings,  as  ain^ed  upon, 
would  enhance  the  value  uf  said  premises 
$10.00(1  and  more;  that,  without  said  Im- 
provements on  said  lands  adjacent,  the 
premises  ao  purchased  by  dtfendanta  are 
worth  $10»0001eaa  than  with  sneh  improve- 
ments made  as  represented.  (0)  Defend- 
anta  are  informed  and  believe,  and  tjiere- 
fore  allege  tbe  fact  to  be»  that  said  wilt- 
ten  Instrumpnts,  styled  'water  certifi- 
cates,' issued  by  said  corporation  to  de- 
fendants, were  and  are  issued  without  au- 
thorlty  of  law  and  are  void;  that  said 
corporation  had  no  antborlty  In  law  to 
lasoe  tbe  same,  and  tbe  Issuance  of  tbe 
same  conveyed  and  transferred  no  rights 
as  stockholders  or  otherwise  to  dufend- 
auts;  that  the  same  are  not  shares  of 
BtfMik,  and  do  not  transfer  or  vest  in  the 
defendanta  theprlvlleges  or rlghtsof  stock- 
faoldera,  and  do  not  convey  or  veat  In  de- 
fendants twdvn  miners'  Inches  .of  water  of 
said  corporation,  or  any  water  or  rights 
whatsoever,  and  tbe  same  are  of  no  valoe, 
and  defendants  allege  that  they  were  Ig- 
norant of  the  true  character  and  value  of 
said  written  Instruments  styled  '  water 
certlHcatM*  nntll  tbe  commencement  of 
this  action,  and  defendants  further  allege 
"ttat  plaintiff  never  traneferred,  conveyed, 
or  attempted  toconvey  tosald  defendante 
any  of  said  water-rights  or  shares  ol 
stock  in  said  Bear  Valley  Land  &  Wate* 
Company  whatever.  (10)  Defendants  al- 
lege tbat  the  acts,  commissions, and  repre- 
sentations of  plaintiff,  aboveset  forth,  were 
done  and  made  by  him  with  Intent  to  de- 
fraud, and  tbat  be  thereby  did  defraud, 
defendante  of  their  rights  In  tbe  premises. 
(11)  Defendants  allege,  further,  that  by 
reason  of  the  acts,  omissloua,  and  repre- 
sentations, practices,  and  fraud  of  plain- 
tiff, aH  above  set  forth,  the  consideration 
for  said  notes  In  complaint  mentioned  has 
wholly  failed,  and  the  same  wereobtaioed 
by  fraud,  and  wholly  without  considera- 
tion, and  plaintiff  should  not  maintain  tala 
action  thereon." 
The  defendants  also  filed  what  they  da* 
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nomlDate  "afnrther  answer  to  complaint, 
and  by  way  of  croBs-complalDt,"  In  which 
they  allege  enbstantialiy  the  same  facts 
alleged  In  their  answer,  with  only  the  addi- 
tional avernicnt  that  on  December  13,  IKSS, 
(nearly  two  montha  after  the  commence- 
ment of  thiB  action,)  the  defendants  ten- 
dered to  plaintiff  a  reconveyance  of  the 
land  and  reasaignment  of  the  water  cer- 
tlflcates,  and  demanded  a  surrender  and 
cancellation  of  the  notes,  and  a  return  of 
thn  cash  payment  of  ft!,0O0,  alt  oT  which 
was  reiected  and  reused  by  the  plaintiff. 
The  prayer  of  the  cross-complnlnt  is  tliat 
the  notes  be  canceled,  and  that  defendants 
faavejudgment  against  the  plafDiiff  for  the 
$6,000  paid  and  Interest. 

The  water  certificates  and  the  indorse- 
ments thereon  are  In  the  fullowins  form  * 
"Class  A  7,200  certlfloates.  Issneof  June  1, 
1886.  Number  113.  NumberofcertiflcateB, 
i!0.  Benr  Valley  Land  and  Water  Compa- 
ny water  certlflcnte.  Thesetwenty  certifi- 
cates Issued  by  the  Bear  Valley  Laud  and 
WaterOompany,  a  corporation,  to  Rhodes, 
Mitchell,  and  Hoopes,  for  twenty  acres, 
are  guarantied  by  said  company  to  en- 
title the  holder  hereof  to  receive  a  con- 
tinuous flow  of  one-seventh  of  an  Inch  of 
water  to  each  acre  of  land  to  which  the 
same  shall  be  devoted,  or  multiple  thereof, 
as  is  designated  on  the  face  hereof,  for  the 
six  summer  months  In  each  year,  for  the 
contract  times,  beginning  under  the  con- 
tracts of  thlscompany  with  the  North  and 
South  Fork  ditches,  respectively.  The 
Inch  mentioned  herein  Is  equlvolent  to  a 
flow  of  one-fiftieth  of  a  cubic  foot  per  sec- 
ond. The  holder  of  this  certificate  may 
elect  to  accumulate  the  use  of  water  here* 
under  in  any  one  or  more  mouths  of  said 
six  months,  the  aggregate  in  any  one 
month  not  to  exceed  one^fourth  of  the 
whole  for  that  year ;  and  the  holder  Is  al- 
so entitled  to  his  proportion  ot  the  six 
months'  winter  water  accruing  under  the 
contrnctB  of  the  North  or  South  Fork 
ditches  on  which  It  may  he  nised  In  the  pro- 
portion which  this  issue  of  certificates  and 
those  that  may  be  hereafter  Issued  bears 
to  the  whole  of  such  benefits.  The  point 
of  delivery  of  water  used  under  this  cer- 
tificate shall  be  atthe  points  designated  In 
the  contracts  with  the  North  and  Sonth 
Fork  ditches,  respectively.  This  Issue  or 
award  of  water  is  adopted  as  a  method 
of  distribution  and  of  the  use  ot  the  same 
to  the  company's  stockholderp,  in  consid- 
eration of  the  covenants  contained  in  the 
indorsement  hereon;  and  the  Interest  rep- 
resented by  this  certificate  shall  not  be- 
come appurtenant  to  or  pass  by  volunta- 
ry act  or  by  operation  of  law  with  any 
land  upon  which  the  water  represented 
may  be  used.  A  transfer  hereof  shall  on- 
ly he  made  by  surrender  of  this  certificate 
to  The  company  and  the  reissuance  of  a 
new  certificate,  and  upon  the  slKnature  of 
the  concurrent  contract  on  the  records  of 
the  company.  .1.  G.  Bitht,  President.  E. 
A.  Holt,  Secretary.  [Seal  of  sold  Compa- 
ny.]" Indorsement:  *'The  holiler  of  this 
certificate  hereby  accepts  the  same  on  the 
following  conditions:  That  this  certifi- 
cate shall  and  in  to  be  held  subject  to  and 
in  accordance  with  the  terms  of  the  con- 
tract signed  by  the  holder  hereof  upon  its 


Issuance  by  the  company."  The  contract 
mentioned  in  the  indorsement  on  the  cer- 
tificate, to  be  signed  by  the  holder,  was 
signed  by  the  defendants  on  July  7.  IfXT, 
and  is  as  follows:  "Know  all  men  by 
these  presents,  that  whereas,  the  Bear  Vol- 
ley Land  and  Water  Company,  a  corpora- 
tion, has  this  day  issued  to  the  under- 
signed, Rhodes,  Mitchell  &  Hoopes,  twen- 
ty certificates  ot  said  corporation,  being 
certificate  No.  113,  In  consideration  of  the 
agreements  hereinafter  contained,  and  sub- 
ject to  the  conditions  hereinafter  sot  forth 
and  contained  In  said  certificate,  and  the 
undersigned  has  received  and  accepted 
said  water  certificates,  subject  to  all  such 
agreements  and  conditions:  Now,  there- 
fore, we  hereby  agree  that,  In  considera- 
tion of  the  Issuance  ol  said  water  certifi- 
cates to  us  by  said  corporation,  and  In 
payment  for  the  water  which  said  certifi- 
cates entitle  us  to  receive  each  year  from 
said  corporation  in  accordance  with  the 
provisions  of  said  certificate,  we  will, 
without  notice  or  demand,  pay  to  said 
corporation  annually  hereafter,  and  with- 
in thirty  days  after  theflrst  day  of  Janua- 
ry In  each  year,  the  sum  ot  930,  being  91 
per  year  on  each  of  said  water  certificates, 
such  payment  to  be  made  at  the  office  uf 
said  corporation  in  the  city  of  San  Ber- 
nardino, state  ol  California.  And  if  said 
sum  of  $20  be  not  paid  to  aald  corpora- 
tion In  full,  at  the  time  and  in  the  manner 
hereinbefore  provided,  then  said  certifi- 
cate No.  lis,  and  all  covenants  and  agree- 
ments therein  contained,  and  the  water 
certificates  therein  referred  to,  shall  be- 
come and  be  null  and  void,  and  all  rights 
thereunder  shall  be  forfeited,  and  shall  for- 
ever cease  and  determine,  and  the  forego- 
ing contracts  shall  he  void.  And  when- 
ever said  certificate  No.  118  shall  be  sur- 
rendered to  and  canceled  by  said  corpora- 
tion, then  the  foregoing  contract  shall  be 
void.  In  witness  whereof  we  have  hereunto 
set  onrhandsand  seatstbls7thday  of  July, 
A.D.  18K7.  Rhodes,  Mitcbbll  &  Hoopbb. 
ByO.  H. CoNDKK. Agent  "  Thecourtfound 
for  the  plaintiff  on  all  the  Issues,  and  de- 
creed a  sale  of  the  mortgaged  property  In 
the  usual  form,  and  the  defendants  appeal 
from  the  final  decree,  and  from  an  order 
denying  their  motion  for  new  trial. 

1.  The  appellants  contend  that  the  find- 
ings which  negative  the  fraudulent  misrep- 
resentations charged  In  the  answer  and 
cross-cum plaint  are  not  Justified  by  the 
evidence.  It  will  be  observed  that  the 
aTermenta  are  that  the  plaintiff  made  the 
false  and  fraudulent  represenatlons  by  his 
agent.  The  evidence  shows  that  the  al- 
l»iced  agent  was  C.  P.  Condee,  whose  au- 
thority, if  he  had  authority,  extended  no 
further  than  to  find  a  purchaser  of  the 
property  at  a  fixed  price,  and  who,  in  bis 
testimony  on  the  trial,  denied  that  heever 
represented  that  water  was  piped  or  eon- 
ducted  to  or  upon  the  land  sold;  or  that 
the  right  tu  the  use  of  any  water  was  ap- 
purtenant to  the  land  otiierwise  than  ex- 
prcHsed  In  said  water  certificates;  or  that 
plaintiff  would  assign  to  defendants  any 
shares  of  stock  lu  the  water  company  cor- 
poration other  than  said  water  certifi- 
cates, though  he  may  have  called  thcMe 
certificates  water  stock ;  or  that  any  con- 
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tract  for  the  erection  of  an  hotel  or  oth- 
er buildingB  had  been  made  by  the  plain- 
tiff. Such  representations  aa  were  made 
bj  Condee  before  the  anle  were  first  made 
to  the  defendant  Bhodes  (who  was  actlns 
for  the  other  defendants)  at  a  place  on  the 
land  where  Condee  Is  charfcedwUh  having 
falsely  represented  that  the  water  was 
then  pippd,  yet  there  was  nothing  on  the 
land  tu  indicate  that  there  was  either  pipe 
or  water  any  where  upon  It.  The  water 
certifleBtes,  In  the  form  aboveset  oat,  were 
Indorsed  by  the  plaintiff,  and  delivered  to 
the  defendants'  agent  with  deed  tor  the 
laud,  on  June  11,  1SS7,  and  received  by  de- 
fendants on  July  11,  1887.  It  Is  admitted 
that  defendants  knew  no  water  had  been 
piped  on  the  land  as  early  as  October, 
1887,  and  the  evidence  stronKly  tends  to 
show  that  the  defendant  Hoopes  must 
have  known  the  same  In Jaly.lS^n;  yetthe 
defendants  made  no  oter  to  rescind  niitll 
December,  IHSS,  about  two  months  after 
the  commencement  of  this  action.  There 
iH  no  evidence  nor  pretense  that  the  plain- 
tiff personally  made  any  false  representa- 
tion whatever.  As  the  defendant  Rhodes 
testified  that  he  had  been  Inthereal-estate 
basiness  a  nnmber  of  years,  and  had  per- 
sonally visited  and  examined  the  land  on 
two  occasimiB  before  he  made  the  pur- 
chase. It  Is  difficult  to  understand  how  he 
conid  have  been  deceived  by  the  alleged 
representations  of  Condee  as  to  water 
being  piped  on  the  land  at  the  times  he  ex- 
amined It,  when  he  saw  no  signs  of  pipes, 
water,  or  hydrants,  and  asked  no  ques- 
tions as  to  where  they  were;  and  It  iBstlll 
more  dlffluult  to  conceive  how  the  defend* 
ants  could  have  been  deceived  as  to  the 
purport  or  nature  of  the  water  certificates 
at  the  time  they  accepted  those certlficatea 
with  the  deed  for  the  land.  Considering 
these  circumstances,  which,  to  some  ex- 
tent. Justify  the  application  of  the  maxim, 
euveat  emptor.  In  ctmuectlon  with  the  tes- 
timony of  Condee,  which  denies  all  the  ma- 
terial misrepresentations  charged,  I  think 
the  finding  that  there  was  no  fraud  on  the 
part  of  the  plaintiff  Is  Justified  by  the  evi- 
dence. 

2.  Appellants  contend  that  the  water 
certificates  are  void  and  of  no  value,  lie- 
caose  (1)  "  they  were  Issued  gnitultously. 
and  consequently  amounted  tu  aflctltlons 
Increase  of  the  Indebtedness  of  the  compa- 
ny;" and  (2)  they  "represent  or  evidence 
a  division  and  withdrawal  and  payment 
to  the  stockholders  uf  a  part  of  the  capi- 
tal stock  of  the  company;"  and  therefore, 
to  the  extent  of  the  value  of  the  water, 
the  consideration  for  the  notes  and  mort- 
gHge  tailed.  There  is  no  pretense  that  the 
water  company  has  tailed  or  refused  to 
Inrnlsh  or  deliver  the  water  as  per  certifi- 
cates, or  has  denied  its  obligation  to  do 
so ;  and  the  only  evidence  relating  to  the 
matter  is  to  the  effect  that  the  watercom- 
pany  regards  the  certlflcates  as  valid  obli- 
gations which  it  has  always  been  ready 
and  willing  to  perform;  but  It  is  claimed 
that  their  Invalidity  "is  stamped  upon 
tlielrface."  While  I  am  inclined  to  the 
opinion  that  the  certificates  are  valid  for 
what  they  purport  to  be,  I  think  It  unnec- 
essary, and  certainly  not  depirable,  to  de- 
cide the  question  in  this  case  to  which  the 


water  company  Is  not  a  party.  As  conn- 
sel  claim  that  the  alleged  Invalidity  of  the 
water  certificates  appears  upon  their  face, 
and  have  pointed  to  no  extraneous  fact 
on  which  It  depends  or  from  which  it  may 
be  inferred,  the  defendants  must  have 
known  all  the  facts  touching  such  Invalid- 
ity on  July  11, 1887.  when  they  personally 
received  the  certificates,  and  were  In- 
formed by  Mr.  Condee  that  he,  as  their 
agent,  had  executed  for  them  the  agree- 
ment above  set  forth,— to  pay  the  water 
company  $20  a  year  on  each  of  the  six  cer- 
tificates. It  Is  not  denied  that  Condee 
was  authorized  to  execute  this  agreement. 
Under  these  clrcnmstances,  If  the  defend- 
ants desired  to  rescind  their  purchase  on 
the  sole  ground  that  the  watercertificates 
were  void,  (and  It  appears  that  they  had 
no  other  ground,)  they  should  haveoffered 
to  rescind  promptly,  within  a  reasonable 
time.  A  delay  of  17  months,  and  until  2 
months  after  the  commencement  of  this 
action,  and  88  days  after  the  appearance 
of  the  defendant  Rhodes,  was  unreasona- 
ble. The  other  poiuts  made  by  appellants* 
counsel  require  no  special  consideration, 
as  those  of  them  which  are  not  founded 
npon  a  uilsconceptlon  of  facts  have  no 
bearing  upon  the  merits  of  the  case  as 
viewed  here.  I  think  the  judgment  and 
order  should  be  affirmed. 

We  concur:  Foote,  C.  ;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  afllrmed 
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Jatukn  v.  O'Brien-  et  »/.  (No.  13,711.) 
(Supreme  Court  of  California.   May?,  1891.) 
Ibkiqation— Easement  fob  Ditoh  —  Tax -Deeds. 

1.  In  an  actloa  to  enjoin  the  wideulag  of  an 
irrigation  ditcb  it  appeared  that  the  ditch  had 
been  maintained  prior  to  1866,  but  was  then  al- 
lowed to  fill  up  and  he  dlsusea  until  1874,  when 
defendfmts  opened  It  to  a  less  capacity  th«u  for- 
merly, and  so  used  It  until  1881,  when  plaintiff 
purchased  the  land  throng'h  which  it  ran.  There 
was  no  evidenoe  to  show  who  constructed  and 
usad  tbe  ditch  before  defendants  opened  It.  Held, 
th&t  defendants  could  not,  after  plaintiff's  pur- 
chase of  the  land,  increase  the  ditch  to  its  for- 
mer capacity. 

3.  A  bax-doed  reciting  that  it  Is  based  on  am 
assessment  to  a  certain  penon  '^aaH  unknown 
owners"  is  void. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Nevada  county; 
J.  M.  Wallino,  Judge. 

J.  W.  Cross  and  P.  F.  Slmonds,  for  ap- 
pellants. Cbaa.  W.  Kitts,  for  respondent. 

VASCI.IRF,  C.  The  sole  object  of  this  ac- 
tion is  to  obtain  a  perpetual  Injunction 
against  the  defendants,  rpstralning  them 
from  enlarging  a  water-ditch  running 
through  plaintiff's  land.  The  case  was 
tried  by  the  court,  aud  as  a  result  of  the 
trial  an  injunction  was  granted  restrain- 
ing defendaiits  from  enlarging  their  ditch 
tu  a  greater  capacity  than  12  Inches  In 
depth,  14  inches  in  width  on  the  bottom, 
and  2U  inches  In  width  at  the  top.  with  a 
carrying  capacity  of  123  Inches  of  water, 
measured  under  a  pressure  of  6  Inches. 
Defendants  moved  for  a  new  trial  on  two 


Digitized  by  Google 


636  PAGIFIG  BEFC 

groasdR!  **(!)  That  the  dedtion  of  tbft 
coart  ^vlng  Indgment  lor  the  plaintiff  Ui 
agulDBt  law:"  aud*'(2)  on  account  of  er* 
rors  occurriDK  at  the  trial,  and  excepted 
to  by  the  said  defendants. "  The  motion 
waa  made  ou  a  bill  cI  exceptions.  The 
court  denied  'the  motion,  and  defendants 
appealed  from  the  judgment,  and  from  the 
onler  denying  their  motion. 

The  flndliiga  show  that  the  lands  of 
plaintin  through  which  the  ditch  runs 
consisted  of  80  acres,  to  40  acrm  of  which 
he  acquired  title  by  patent  from  theUalted 
States  on  July  20, 1S74.  The  other  40  acres 
were  conveyed  to  him  by  the  Central  Pa- 
cific Railroad  Company  on  December  20, 
18B4,  having  been  patented  to  the  railroad 
company  April  SO.  18R4.  "That  prior  to 
1862  there  had  been  constructed  on,  over, 
and  across  the  lands  herein  described 
[plaintiff's  lands]  a  ditch  known  aa  the 
'Camp  Far  West  Ditch.*  That  the  same 
was  used  up  to  the  year  1866.  at  which 
time  the  further  nse  of  the  same  waa  dis- 
continued,—the  ditch  waa  allowad  to  go 
to  ruin,  became  filled  up,  and  the  flumes 
thereon  allowed  to  rot,  tall  down,  and  in 
places  to  be  carried  away  by  strangers, " 
and  was  totally  unused  from  1866  to  1873. 
That  in  May  or  June.  1874,  and  twfore 

filalntUt  acquired  title  to  any  part  of  his 
and,  defendants  entered  upon  the  ditch, 
and  cleaned  it  out,  and  reconstructed  It 
to  the  size  and  capacity  above  stated,  vis., 
12  inches  In  depth,  14  Inches  In  width  on 
the  bottom,  and  20  inches  at  the  top, 
with  a  carrying  capacity  of  123  inches  of 
water,  meanured  under  a  pressure  of  6 
Inches,  and  in  that  coudltton,  and  to  that 
capacity  only,  used  and  conveyed  water 
through  it  tor  Irrigating  pnrposea  until 
1888.  when  they  comraeiiced  the  enlarge- 
ment of  it  complained  ot.  and  to  enjoin 
which  this  action  was  brought.  Tb^  de- 
fendants* right  to  the  possession  and  use 
of  the  ditch  to  the  luilextent  and  capacity 
to  which  they  reopened  it  In  1K74  and  used 
It  until  1888  Is  not  questioned  by  the  ac> 
tioD,  nor  Infringed  by  the  injunction 
granted.  But  appellants  contend  that 
they  are  entitled  to  enlarge  It  to  the  size 
and  capacity  which  It  had  when  originally 
constructed  prior  to  1862,  and  while  used 
prior  to  18R7.  The  trial  court  decided  as 
matter  ot  law  that  defendants'  property 
In  the  ditch  was  only  such  as  they  ac- 
quired by  appropriation,  possession,  and 
user  prior  to  1885,— that  Is,  prior  to  the 
conveyance  of  the  land  to  the  plaintiff, — 
becauHe.  as  matter  of  fact,  there  apneared 
to  be  no  privity  between  defendants  and 
the  person  or  persons  who  originally  con- 
structed, owned,  and  used  the  ditch  prior 
to  1867.  It  was  not  proved,  nor  was  there 
any  evidence  tending  to  prove,  who  cod- 
Btructed  the  ditch,  or  who  owned  or  used 
it  prior  to  the  time.  In  1874,  when  defend- 
ants took  possession  of  and  reopened  it. 

For  the  purpose  of  proving  that  they 
had  acquired  the  title  of  the  original  con- 
structors and  former  owners  of  the  ditch 
the  defendants  offered  in  evidence  a  tax- 
deed  to  defendant  Smith,  dated  Septem- 
ber 2.  1875,  based  upon  an  alleged  ai^sess- 
ment  therein  recited,  of  "certain  property, 
Including  the  property "  described  in  the 
deed»  made,  **  between  the  first  Monday  of 
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March  and  the  first  Monday  o(  July,  187^ 
to  H.  M.  L.  Camden  and  unknown  own- 
ers."  The  property  sold  lor  taxes  thns 
assessed  Is  described  In  the  deed  as  "the 
property  so  as  aforesaid  assessed,  situated 
In  said  county  of  Nevada,  and  described 
as  follows,  to-wlt:  Water  right  and  ditch 
from  Wolf  creek  to  Camp  Far  West."  In 
conection  with  this  offer  defendant  Smith 
testified  that  there  was  only  one  ditch 
"which  starts  from  Wolf  creek  and  goes 
to  Camp  Far  West."  Plaintiff's  counsel 
objected  to  the  admission  of  the  tax-deed 
on  several  grounds,  and  particularly  on 
thegroanda:  (1)  That  the  assessment  to 
"Camden  and  unknown  owners,"  upon 
which  the  deed  rested,  was  void;  and  (2) 
that  defendant  was  hi  possession  of  the 
ditch  from  May.  1874,  until  after  the  sale 
thereof  for  taxes,  and  therefore  it  was  bis 
duty  to  pay  the  taxes.  The  court  sus- 
tained the  objection,  and  counsel  for  de- 
fendants excepted:  andtheprlnclpal  point 
made  by  the  appdtanta  la  that  the  court 
erred  In  excluding  the  tax-deed.  I  tblnk 
the  objection  to  the  deed  was  properly 
sustained  on  the  ground  That  the  uasess- 
ment  therein  recited  was  void.  Grotefend 
V.  Ultx,  53  Cal.  666;  Grimm  v.  O'ConneU, 
54Cal.  622;  Hearst  v.  Egglestone,  55  Cal. 
366.  The  bill  of  exceptions  states  that  "hi 
support  of  thi^  case  the  defendants  of- 
fered testimony  tending  to  show  that 
prior  to  1874  said  ditch  was  2  feet  wide  on 
the  bottom,  with  Humes  32  inches  Id 
width : "  and  It  does  not  appear  that  this 
testimony  was  disputed,  upon  this  conn- 
Hel  for  appellants  base  their  point  that  the 
decision  is  against  law.  But,  since  de- 
fendants tailed  to  connect  themselves  with 
the  title  ol  the  former  owners  or  original 
constructors.  It  Is  Immaterial  what  was 
the  else  or  capacity  of  the  ditch  as  orig- 
inally constructed  and  used.  The  defend- 
ants are  entitled  to  maintain  and  nse  the 
ditch  and  flumes  on  plaintiff's  lands  to  no 
greater  width  or  depth  than  they  recon- 
structed and  used  them  between  1873  and 
1>^.  I  think  the  Judgment  and  order 
should  be  affirmed. 

We  concur:  Foots,  C;  Temple,  C. 

Per  Curum.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

'  »  Cal.  « 

KiLBDHN  V,  KlLBPRN.    (No.  12,981.) 

(Supreme  Court  of  Callfomla.  May  7, 1381.) 
J>ivoEOS  —  Civil  ILiaBiAoa  —  LwAurr  —  En- 

DBNOa. 

1.  Ia&suItfwdiVDn)e,ltapMaredUiatpUin- 
tiff  and  defendant,  after  toe  birth  ot  an  illegiti- 
mate child,  entered  Into  an  agreemoDt  for  a  pres- 
ent marriage.  Plaintiff's  mother  testified  to  ttao 
OKreeinent,  and  that  defendant  asked  her  to  take 
plaintiff  to  an  adjoining  oounty,  and  authoriied 
her  to  Introdttoe  bar  as  his  wife,  and  tbat  he  said 
he  wanted  it  kept  quiet  in  the  oounty  where  ho 
lived.  Defendant  at  no  time  after  the  alleged 
agreement  oohabited  with  plaintiff,  though  on  a 
few  occasions  they  had  sexual  intercourse,  and 
he  only  contributed  $70  to  the  support  of  plaintiff 
and  the  child.  There  waa  no  evidence  tiiat  any 
one  knew  of  the  r^attona  between  tilie  partlea 
except  toeunelves  and  plaintiff's  mother  and  sla- 
ter. Heid,  that  tiiera  wu  not  raoh  en  ■asnmp* 
tl(m  0t  marital  righto  as  ooold  oonstttate  a  oivU 


Digitized  by  Google 


Oal.) 


EUiBUBN  v.  KIiaUBN. 


687 


Bwzriage,  under  C^^l  Code  Cal.  I  SS,  regoirloff 
that  consent  to  ibe  marriage  must  m  followed  by 
•mntaalaasomptionof  marital  rights,  daties,  ana 
obligations. 

9.  In  BQch  case,  no  marriage  having  been 
shown  between  plaintiff  and  defendant,  eridence 
of  defendant's  marriage  to  the  woman  with  whom 
he  is  charged  in  tbe  Dili  as  having  committed 
adultery  la,  properly  excluded  as  immatOTial. 

Id  baok.  Appeal  from  superior  conrt, 
Monterey  county;  John  K.  Albxakdbr. 
Judge. 

B.  F.  AforaAouM*  for  appellant.  Wm.  H, 
Webb,  for  reepondent. 

Db  Haven,  J.  Action  for  divorce.  The 
court  below,  approving;  and  adopting  tbe 
Bpecial  verdict  of  thnjaryon  this  point, 
found  tbat  on  May  23. 1886,  tlie  plalntin 
and  defendant  eiitererl  Into  a  contract  of 
marriage,  by  which  they  agreed  then  and 
there  to  a  present  marriage,  and  that  this 
contract  was  followed  on  tbetr  part  by  a 
matoal  aBsumptlun  of  marital  rights,  du- 
ties, and  obligations.  The  defendant,  who 
is  tbe  appellant  here,  contends  that  the 
finding  is  not  Justified  by  the  evidence.  It 
appears  that  tbe  parties  flrat  met  at  a 
Bkatlng-rink  In  Salinas  city.  In  August, 
1885.  At  their  second  meeting,  which  was 
aboQta  week  afterwards,  this  acquaint- 
ance ripened  Into  an  act  of  Illicit  inter- 
course, followed  by  other  similar  acts  at 
opportune  timra,  until,  as  a  fruit  of  this 
relation,  the  plaintiff  gave  blrtta  to  a  child 
on  May  16, 1886.  One  week  thereafter  de- 
fendant went  to  see  plalntlfT  at  the  resi- 
dence of  her  sister,  where  she  was  stoi)- 
plng.  Here  the  plaintiff  met  defendant  in 
tbe  parlor  alone,  and  at  this  meeting  tbe 
plf^tlff  testifies  that  she  and  defendant 
agreed  apon  a  present  marriage,  and  that 
It  was  to  be  kept  secret  In  Salinas  city, 
but  not  elsewhere,  and  the  baby  was  to 
be  named  after  him.  As  stated,  no  wit- 
ness^ were  present ;  but  plaintiff's  moth- 
er and  sister  each  testifies  that  she  came 
Into  tbe  parlor  afterwards,  and  tbat  de- 
fendantthen repeated  toberthesaid  agree- 
ment made  with  plalnttfl  In  reference  to  a 
preeent  marriage,  and  also  said  that  be 
wanted  plaintiff  to  go  Into  a  neighboring 
county  and  live  tor  a  while,  the  mother  to 
go  with  her.  The  mother  also  testlfled 
that  she  was  authorized  by  defendant  to 
Introduce  plaintiff  as  his  wife,  and  she  did 
so,  '*on]y  he  wanted  It  kept  quiet,  so  that 
It  would  not  get  back  Into  the  valley.  He 
didn't  care  about  It  elsewhere.  The 
plaintiff  and  her  mother  then  went  to  the 
dty  of  San  Job6,  and  there  remained  until 
March  following.  During  this  period  tbe 
defendant  called  to  see  her  once,  remaining 
from  9  or  10  o'clock  in  the  morning  until 
1  o'clock  In  tbe  afternoon.  From  the  time 
of  the  alleged  eouteaet  of  marriage  until 
tbe  commencement  of  tblsactionthe  plain- 
tiff and  defendant  never  cohabited  to- 

g ether.— tbat  is,  lived  together  In  tbe  same 
uuse, — although  upon  a  few  occasions 
they  had  sexual  Intercourse  with  each  oth- 
er; nor  iB  there  any  evidence  that  they 
were  generally  reputed  to  be  husbaud  and 
wife  in  tbe  community  where  both  lived, 
and  defendant  never  contributed  but  970 
to  the  support  of  plalDtlff  and  her  child. 
There  Is  nothing  to  show  that.  If  such  re- 
lation existed.  It  was  known  to  any  one 


except  the  parties,  and  the  mother  and 
sister  of  plaintiff.  It  is  true,  the  mother 
testlfleH  that  she  Introduced  plaintiff  as 
the  wife  of  defendant,  but  she  does  not 
name  the  person  to  whom  such  Introduc- 
tion was  made,  nor  does  such  person  or 
persons  give  evidence  in  tbe  case.  Tbe 
defendant  blmselft  In  his  testimony,  denies 
that  he  ever  agreed  to  marry  plaintiff,  and 
there  Is  other  evidence  which  tends  to  cor- 
roborate blm  on  this  point;  but,  as  the 
finding  of  the  court  below  was  In  favor  of 
plaintiff,  we  have  only  thought  It  neces- 
sary to  give  the  foregoing  general  outline 
of  the  case,  as  shown  by  the  testimony 
offered  by  her.  and  upon  which  the  court 
must  neceesarlly  have  based  its  findings. 
With  this  genera!  statement  of  the  natura 
of  the  evidence,  we  proceed  to  consider 
whether  It  is  sufficient  to  show  the  exist- 
ence of  a  marriage  between  the  parties  - 

1.  Section  &5  of  the  Civil  Code  provides: 
"Marriage  is  a  personal  relation  arising 
out  of  a  civil  contract,  to  which  the  con- 
sent of  parties  caiiable  of  making  It  is  nec- 
essary. Consent  alone  will  not  constitute 
marriage;  It  must  be  followed  by  a  solem- 
nization, or  by  a  mutual  assumption  of 
marital  rights,  duties,  or  obligations." 
As  there  Is  a  substantial  conflict  In  the  ev- 
idence as  to  the  contract  or  agreement  for 
a  present  marriage  be^'ween  the  plaintiff 
and  defendant,  we  cannot,  under  the  se^ 
(led  rule  here,  disturb  the  finding  of  tbe 
court  below  on  this  point.  This  consent 
being  established,  our  next  inquiry  Is 
whether  the  evidence  Is  Bu£9clent  to  estab- 
lish the  fact  tbat  such  consent  was  fol- 
lowed by  a  mutual  assumption  of  marital 
rights,  duties,  or  obligations,  and  In  or^ 
der  to  answer  this  It  is  necessary  to  flrat 
determine  what  is  meant  by  the  words 
"marital  rights,  duties,  or  obligations," 
aB  here  used.  We  have  no  doubt  that  tbey 
refer  to  such  rights,  dutlee,  and  obllga- 
tdons  as  arise  from  tbe  contract  of  mar- 
riage, and  constitute  its  object,  and  there- 
fore embrace  what  the  parties  to  such  con- 
tract mutaall>'  agree  to  perform  towards 
each  other  and  to  soclitty.  "  Marriage  Is 
considered  in  every  country  as  a  contract, 
and  may  be  defined  to  be  a  contract  ac- 
cording to  tbe  form  prescribed  by  the  law, 
by  which  a  man  and  woman,  capable  of 
entering  Into  such  a  contract,  mutually 
engage  with  each  otherto  live  their  whole 
lives  together  In  the  state  t>f  union  which 
ought  to  exist  between  a  husband  and  bis 
wire."  Shelf.  Mar.  &  Dlv.  1.  Tbe  mutual 
agreement  of  the  parties  to  lUe  together 
In  the  professed  relation  of  husband  and 
wife  la  essential  to  create  a  contract  of 
marriage,  and  the  contract,  when  made. 
Imposes  upon  the  parties  to  It  the  obliga- 
tion to  do  so.and  there  can  be  no  assump- 
tion or  vntering  upon  the  discharge  of 
such  duty  or  obligation,  as  contemplated 
by  section  55  of  theClvIl  Code,  without  the 
cohabitation  of  the  parties  consenting  to 
a  present  marriage.  And  by  cohabita- 
tion is  not  meant  simply  the  gratification 
of  the  sexual  pusBlon.but  "to  live  ordwell 
together;  to  have  the  same  habitation,  so 
tbat  where  one  lives  and  dwells  there  does 
the  other  live  and  dwell  also."  Yardley's 
Estate.  75  Pa.  St.  207.  This  was  In  effect 
so  held  In  Sharon  v.  Sharon,  70  Cal.  R70,  23 
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Pac.  Bep.  26,  ISi,  the  conrt  there  saylDg: 
"The  commencflment  of  true  and  open 
matriinontal  cohabitation  under  auch  an 
agreement  is  a  mutual  assumption  of  mar- 
ital rIghtH,  duties,  and  obligations,  while 
mere  copulation,  without  such  cohabita- 
tion, is  Insufficient."  The  evidence  In  this 
case  falls  far  short  of  Bbowing  that,  after 
the  alleged  consent  to  marry,  theHO  par- 
ties  ever  assumed  the  marital  rights,  du- 
ties, or  obligatlnns  of  the  marriage  rela- 
tion as  we  have  defined  them.  There  was 
no  cohabitation,  such  as  almost  unlver- 
salty  accompanies  marriage,  and  nothing 
to  Indicate  to  the  community  that  they 
had  assumed  Ruch  relation. 

2.  The  defendant  offered  to  prove  that 
be  was  on  September  8,  1887.  regulariy 
united  In  marriage  with  Nellie  Rowe,  he 
woman  with  whom  he  Is  charged  In  the 
complaint  to  have  committed  adultery, 
and  for  this  purpose  offered  to  Introduce 
a  marriage  license  in  due  form,  anthurlz- 
Ing  such  marriage,  and  the  certificate  of  a 
clergyman,  showing  Its  solemnization. 
These  papers  were  excluded  by  the  court. 
This  ruling  was  correct.  This  kind  of  ev- 
idence has  been  considered  sufficient  to  re- 
but the  presumption  of  marriage  which 
otherwise  would  follow  from  proof  of  co- 
habitation and  general  reputation  that 
such  cohabitation  was  matrimonial  in  Its 
nature.  Case  v.  Case,  17  Cal.  598;  Jones  v. 
Junes,  48  Md.  891.  We  are  not  called  upon 
here  to  either  affirm  or  dissent  from  the  rule 
announced  In  these  cases.  It  1p  sufficient 
to  say  that  it  does  not  apply  to  the  facts 
of  this  case.  There  was  no  proof  of  cohab- 
itation In  this  case,  and  we  do  not  aee 
how  the  excluded  evidence.  In  conneetloD 
with  the  other  evidence  In  the  case,  could 
have  any  legitimate  or  logical  tendency  to 
disprove  the  statements  of  witnesses  who 
testified  directly  to  the  fact  that  more 
than  a  year  previous  thereto  the  defend- 
ant agreed  to  become  the  husband  of  the 
plaintiff.  This  oflered  evidence,  however, 
demonstrates  the  wisdom  of  the  la  w  In  re- 
quiring an  open  matrimonial  coliabltatlon 
of  the  parties  thereto  as  evidence  of  mar- 
riage, where  there  is  no  solemnization, 
so  that  those  contracting  this  relation 
may  have  some  reasonable  assurance  that 
its  validity,  and  tlie  legitimacy  of  their 
children,  will  not  be  overthrown  by  proof 
of  a  prior  secret  marriage  upon  the  part  of 
either  the  husband  or  wife,  and  of  which 
the  other  bad  no  notice  or  suspicion. 

JudgmeaC  and  order  reversed. 

We  concur:  Reattt.  C.  J.;  McFar- 
LAND,  J.;  Harrison,  J.;  Oaroutte,  J.; 
Patkbson,  J. 

SfiCal.  79 

Bx  parte  Smith.   (No.  a),844.) 
(Su/prtTne  Court  of  Califomta.         16, 180L) 

Cbihinai.  Lav— Bail  Pendiito  Affbal— Habeas 

Corpus. 

1.  Unless  oxtrsordinarv  circumstances  inter- 
vene, a  person  convicted  of  a  felony  ou^ht  not  to 
be  admitted  to  ball  pending  appeal. 

3.  On  petition  for  habeas  corpus  by  one  con- 
victed of  a  felony,  for  the  parpose  of  ordering 
Ukst  he  be  admitted  to  balf,  the  aapreme  court 
will  pass  on  the  merits  of  the  petition  Irrespect- 
ive ca  an  inflexible  mle  not  to  admit  any  person 
Gonvtoted  of  a  felony  to  hall,  adopted  by  the  trial 


court,  In  whoae  discretion  the  allowanoe  of  bidl 
is  placed  by  Pen.  Code  Cal.  $  127S. 

8.  On  snch  petition  the  supreme  coort  will 
not  pass  on  errors  of  law  committed  on  trial  in 
which  conviotion  was  had. 

In  bank,  Appllcationtor habeas  corpus. 
S.  J.  Binaa  and  Frank  Shorty  for  peti- 
tioner. 

Garouttb,  3*.  This  is  an  application 
for  tbeissuance  of  a  writ  of  babeaa  corpvs 
for  the  purpose  of  ordering  that  the  de- 
fendant be  admitted  to  bail  pending  his 
appeal.  The  petition  for  the  writ  sets 
forth  that  "  the  petitioner  was  charged  by 
Information,  in  the  superior  court  of  Free* 
no  county,  of  the  crime  of  mnrder.  That 
thereafter  he  was  convicted  of  the  offense 
of  manslaughter,  and  sentenced  to  im- 
prieonmeut  In  the  state  prison  for  ten 
years.  That  a  motionfora  new  trial  was 
deuled,  and  the  judge  of  the  trial  court  is- 
sued a  certlflcate  of  probable  cause;  and 
nn  appeal  upon  the  merits  of  the  easels 
now  pending  In  thiacourt.  That  the  trial 
court  committed  errors  of  Jaw  that  a[>- 
pear  from  the  face  uf  the  record,  and  that 
the  evidence  at  the  trial  was  lusufflcient 
to  lustily  a  conviction.  That  the  trial 
court  has  established  a  uniform  rule  that 
It  will  not  admit  any  defendant  to  bail 
pending  appeal,  upon  conviction  for  fel- 
ony." In  this  claBsofcaseStbail  Ib  allowed 
as  a  matter  of  discretion,  and  not  as  a 
matter  of  right.  Section  1272,  Pen.  Code. 
In  Ex  parte  Smallnian.  54  Cal.  36,  this 
court  outlined  the  general  character  of 
facts  necessary  to  exist,  upon  which  to 
base  an  exercise  of  this  discretion,  and 
held  that,  except  where  circumstances  of 
an  extraordinary  character  had  inter- 
vened, a  person  convicted  of  a  felony 
ought  not  to  be  admitted  to  ball  pending 
an  appeal;  and  to  the  same  effect  Is  Ex 
parte  Marks,  49  Cal.  681,  and  Ex  parte 
Brown.  68  Oal.  183,8  Pac.  Rep.  829.  The 
petition  In  this  case  shows  no  such  circum- 
stances. We  cannot.  In  this  proceeding, 
examine  into  the  alleged  errors  o!  law 
committed  by  the  lower  court,  and  thus 
prejudge  the  case  before  it  comes  before 
us  upon  its  merits.  Thefactthat  the  trial 
court  has  adopted  an  Inflexible  rule  not 
to  admit  any  defendant  to  ball  who  has 
been  convicted  of  a  felony  can  have  no 
weight  with  us,  however  inconsistent  such 
rule  may  be,  when  compared  with  Hectlon 
1272  of  the  Penal  Code.  This  court  passes 
upon  the  merits  of  the  petition  as  present- 
ed to  It,  and  regardless  of  any  action  or 
rule  the  trial  court  may  have  adopted. 

Application  denied. 

We  concur:  Bbattt,  C  J.;  Db  Haven. 
J.;  Harribon,J.;  McFabland,J.;  Patbb- 

SON,  J. 

89  Cal.  81 

Dougherty  t.  Ward  et  al.  (No.  13,392.) 
iSv^rmia  CovTt  tif  Calif  arnia.  May  10,  1880.) 
Tbial— Ambiottoos  Finsinob. 
A  finding  of  law  "that  plaintiff  is  entitled 
to  lodgmenc,  that  plaintlfC  tan  nothing  by  this 
action,  but  that  defenduM  «  «  •  have  Jwlg- 
ment  against  plaintUt  for  tnelr  cents  herein,  **  u 
ButBciently  elw  to  rapport  a  Judgment  tac  de- 
fendants. 
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Department  2.  Appeal  from  saperlor 
eoart.  city  and  connty  ot  San  f^ndseo; 
Wii.LiAu  T.  WAtLACK,  Jodge. 

Wm.  T.  Daggett,  for  appellant.  Wm.  M. 
PieTBoa  and  JSen  Morgaa,  for  reepondents. 

McFahland,  J.  Plaintiff  appeala,  and 
the  only  point  made  by  him  to  that  the 
findlDKs  do  not  support  the  Judgment,  be- 
caase,  ae  appellant  contends,  the  court 
finds  aa  a  conclusion  of  law"  that  plaintiff 
Is  entitled  to  Judgment, "  while  Judg- 
ment Is  rendered  for  defendants.  But  the 
whole  flndluK  of  law  from  which  appel- 
lant takes  the  above  quotation  Is  aa  fol- 
lows: "That  plalndft  IB  entitled  to  Jud«- 
meut,  tbat  plaintlir  take  nuthtng  by  this 
action,  but  that  said  defendants,  Hubert 
Ward  and  Annie  Ward,  hare  Judgment 
against  plaintiff  tor  their  costs  herein.** 
This  roundabout  way  of  expressing  the 
conclusion  that  plaintiff  should  tuke  noth- 
ing by  his  action,  and  that  defendants 
should  have  Judgment  against  falm  for 
eosta,  was  probably  tbe  result  ot  Inad- 
vartence,  or,  perhaps, the  word  "not"  was 
accidentally  omitted  after  the  word  "Is;* 
but  the  sentence,  as  It  stands,  clearly 
enough  expresses  the  meaning  that  plain- 
tiff should  take  nothing,  and  tbat  defeud- 
ants  should  have  Judgment  against  hlra. 
The  Judgment  Is  afllrmed,  with  f  100  dam- 
ages. And  the  superior  court  Is  directed 
to  1  nclnde  tbat  sura  of  mon^  Id  tbe  Jadg* 
meat.  In  addition  to  other  costs. 

We  concar:  Da  Hatbn,  J.;  Shabf- 

STBIN,  J. 

89  Cal.  101   

In  n  Dbnnbrt.   (No.  18,640.) 
(Supreme  Court  qf  CaUfomia.  May  16, 1891.) 
iNSOLTxycv— Petition — Fartieb — Fleiding. 

1.  Under  the  Insolvent  act  of  CaUiomia, 
(1S80,)  S  &,  providing  that  an  ad]udivatiOQ  of  in- 
solveucy  may  bo  mode  on  tho  petition  of  llvo  or 
moro  creditors,  whose  debts  amount  in  Iho  aggre- 
gate to  not  less  than  ^"MO,  a  petition  setting  lortfa 
&at  Qie  demand  is  for  a  certain  snm,  and  accrued 
for  goods  sold  and  delivered  at  aoertaia  place  by 
petitioners  to  respondent,  within  one  year  last 
post,  at  his  request,  sufQciently  states  tne  debt. 

2.  A  proceeding  under  the  insolvent  act  to 
declare  a  debtor  insolvent  is  a  special  proceed- 
log,  and  nut  an  action,  within  the  meaning  of 
Civil  Code  Cal.  |$  2468,  requiring  partner- 
ships doing  business  in  the  state,  under  a  desig- 
nation not  showing  the  names  of  the  partners,  to 
file  H  certUlcate  with  the  olork,  etc.,  before  they 
■haii  be  allowed  to  maintain  "an  action. " 

8.  A  partnership  doing  bosiDess  to  the  state, 
three  of  whose  members  are  residents  ot  the 
state,  though  the  other  Is  a  non-resident,  is  a 
resident  of  the  state,  within  the  meaning  of  tbe 
Insolvent  act  ot  California,  (1880,)  providing  for 
declaring  a  debtor  insolvent  on  petition  of  five  or 
more  creditors,  "residents"  of  the  state.  Harbi- 
son, J.,  dissenting. 

4.  It  is  not  necessary  that  tbe  petition  in  in- 
solvency proceedings  state  the  names  of  the  mem- 
bers of  the  Arms  signing  the  same  as  creditors. 

In  bank.  Appeal  from  superior  court, 
Sacramentocoooty;  John  W.  Arustrono, 
Judge. 

JobuBon,  JobuBOB  Jk  Jobuaoa,  for  appel- 
lant. Napbt^ly,  Friedeartch  4k  Acker- 
man,  for  respondeut. 

GarOUttb,  J.  This  is  an  appeal  from 
an  order  of  the  superior  court  of  Sacra- 
mento connty.  adjudging  appellant  an  in- 
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solvent  debtor  upon  petition  ot  hin  credit- 
ors. In  the  lower  court  a  demurrer  was 
Interposed,  which  was  oTemiled.  The 
defendant  then  answered,  netting  np, 
among  other  things,  a  failure  by  the  petl- 
tlunlug  copartnership  Arms  t(>  make,  file, 
or  puhlleh  any  certlHcate  of  their  copurt- 
nersbip.  Petitioners'  demurrer  to  the  an- 
swer was  sustained,  and  an  amended  an- 
swer was  filed,  and  the  matter  was  heard 
upon  the  petition  and  amended  answer. 
The  demurrer  to  the  petition  was  pn>per- 
ly  overruled.  The  petition  sets  forth 
every  fact  required  to  be  set  forth  by  sec- 
tion 8  of  the  Insolvent  act,  and  in  addttlon 
alleges  tbat  the  petitioners  are  creditors 
ot  the  said  Deanery,  and  the  nature  of 
their  respective  demanda  la  as  follows: 
"The  demand  of  said  Q.  L.  Jones  &  Co.  to 
for  9206.25,  United  States  gold  coin,  and 
accrued  for  goods,  wares,  and  merchan- 
dise, sold  and  delivered  at  San  Francisco 
aforesaid  by  them  to  said  respondent, 
within  one  year  last  past,  at  his  request." 
The  claims  of  the  other  [wtltloners  are  set 
out  in  the  same  manner.  We  think  tbe 
foregoing  statemeut  snfficlen  t.  *'  Involun- 
tary proceedings  In  bankruptcy  are  not  In 
any  sense  proceedings  merelyforthecollec- 
tlonor  security  of  the  particular  demand  of 
the  petitioning  creditors.  They  are  for  the 
benefit  of  all  "the  creditors.  •  •  •  The 
fact  that  the  petitioning  creditor  has  a 
provable  debt  to  the  requisite  amount  to 
necessary  to  be  shown  for  two  purposes 
only,  viz. :  Firsts  to  show  that  the  alleged 
debtor  occupies  that  relation ;  and,  seconrf, 
to  show  that  the  petitioner  has  the  reqnl- 
sltequftllficatlon  tu commence  the  proceed- 
ing. Its  office  is  then  exhausted,  and  It  has 
not  and  is  never  given  any  other  force  or 
effect."  In  reSheehan,8N.B.R.345.  The 
form  ot  the  petition  In  the  case  at  bar  is 
practically  tbe  same  as  found  under  the 
United  States  bankrupt  act,  and  which  Is 
designated  "l-'orm  No.  54."  Bump.  Bankr. 
(WthEd.)  933.  A  creditor  who  can  file  a 
petition  lor  Involuntary  bankruptcy  Is 
one  whose  demand  is  provable  under  the 
act.  Pbelj>B  V.  Clasen,  8  N.  B.  R.  H7.  Sec- 
tion 87  of  the  Insolvency  act  provides 
tbat  all  debts  not  payable  until  a  future 
time  may  be  proved  against  the  estate  ot 
the  debtor;  hence  It  follows  that  a  cred- 
itor may  Join  in  tbe  petition,  although  his 
demand  is  not  yet  due.  And  for  these 
reasons  It  does  not  appear  necessary  to 
allege  In  the  petition  ot  Insolvency  a 
breach  of  tbe  Insolvent's  contract,  name* 
ly,  that  the  debt  Is  due  and  nnpald;  but, 
be  tbat  as  it  may,  these  petitioners  each 
allege  a  demand  against  tbe  insolvent, 
and  set  ont  the  nature  of  It,  which  would 
seem  to  be  ample  to  put  the  Insolvent  up- 
on bis  defense.  In  the  case  ot  Campbell  v. 
Jndd,  (Cal.)  7  Pac.  Rep.  804,  tbe  court  held 
tbe  petition  sufficient,  where  the  facts  al- 
leged as  to  the  nature  of  the  demand  were 
much  more  meager  than  In  the  present 
case.  The  case  ot  In  re  Russell,  70  Cal.  132, 
11  Pac.  Rep.  B22,  cannot  be  held  to  over- 
rule Campbell  V.  Judd;  but,  upon  the  con- 
trary, seems  to  cite  It  with  approval. 
The  facts  alleged  in  that  case  were  far 
more  meager  than  were  found  In  Camp- 
bell V.  Judd,  and  the  petition  was  dearly 
fatally  defective.   The  Insolvent  sbonld 
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have  an  opportunity  to  deny  and  contest 
the  claims  of  petltlonlne  creditors  prior 
to  au  adjadlcatlon  ol  his  Insolvency,  and 
It  Is  equally  true  that  he  should  have  no- 
tice ol  the  facta  on  which  the  claims  of 
Indebtedness  are  based,  io  order  to  prop- 
erly make  such  contest,  and  when  those 
facts  are  stated  the  requirements  of  the 
statute  are  satisfied,  even  under  the  prin- 
ciple laid  down  in  Re  Bussell,  aapra.  As 
to  whether  the  facts  set  out  In  the  peti- 
tion are  sufficient  upon  which  to  recover 
In  an  action  for  the  Indebtednese,  It  !■  an- 
necessury  to  decide. 

As  to  the  point  raised  by  the  demurrer, 
that  the  petition  fulls  to  state  the  names 
ol  the  members  of  the  firms  petltlonlnsr, 
the  facta  are  to  the  contrary,  and,  again, 
this  court  has  already  decided  It  bus  no 
merit.  Campbell  v.  Judd  and  In  re  Rus- 
sell, Bupra.  The  demurrer  to  the  answer 
was  properly  sustained. 

Sections  2136,  24KS,  Civil  Code,  provldinff 
that  partnerships  doing  buslneas  in  this 
state,  under  a  designation  not  showing 
the  names  of  the  partners  In  such  busi- 
ness, must  file  a  certificate  with  the  clerk, 
etc.,  or  shall  not  be  allowed  to  maintain 
an  action,  etc.,  is  not  applicable  to  the 
Bignere  ol  a  petition  inlnvoluntary  Insolv- 
ency. A  proceeding  In  Insolvency  Is  not 
an  action,  as  defined  by  section  22,  Code 
Civil  Prf>c.,bnt  Is  In  the  nature  of  a  special 
proceeding,  and  Is  included  within  sectiun 
23  of  that  Code.  Section  2468,  Ovll  Code, 
has  been  so  strictly  construed  by  this  court 
thatlthaa  been  li eld  not  to  apply  to  bc- 
tlons  tor  tort.  Ralph  v.  Lockwood,  61 
Cal.  155.  It  does  not  by  express  terms  In- 
clude special  proceedings,  and  the  court 
will  not  by  Intendment  enlarge  the  Inhibi- 
tion for  the  pnrpoiie  ol  defeating  a  remedy 
to  which  the  party  otherwise  wonid  be 
entitled. 

It  is  urged  that  the  Caliromla  Jewelry 
Company  cannot  tie  a  petltlonlne  creditor 
because  one  member  of  the  firm  resides  In 
Germany.  It  is  a  copartnerHblp  doing 
business  in  this  state,  and  three  mpmhers 
of  the  firm  reside  here.  We  have  already 
held  that  it  Is  not  iiecesaary  to  set  out  the 
names  of  the  members  compoalog  the 
firms  In  order  to  conntitute  a  valid  peti- 
tion, and  not  necessary  to  file  the  certifi- 
cate required  by  the  Civil  Code  In  order  to 
give  a  partnership  the  right  to  petition, 
and  the  mere  nun-residence  of  one  of  the 
partners  should  certainly  not  defeat  the 
right  of  the  firm  to  become  a  petitioning 
creditor.  The  firm  Is  regarded  as  an  enti- 
ty, and  when  the  statute  speaks  of  the 
petltluners  being  residents  of  this  state  it 
must  be  construed  with  reference  to  the 
person  who  may  be  a  petitioner.  A  copart^ 
nership  composed  of  four  persons,  as  in 
the  case  of  the  California  Jewelry  Compa- 
ny, must  he  regarded  as  a  resident,  within 
the  meaning  uf  the  statute,  when  its  busi- 
ness Is  carried  on  In  this  state,  and  three 
of  its  members  are  residents  of  this  state. 
The  authorities  cited  by  appellant  have 
been  carefully  examined,  and  do  not  over- 
throw the  foregoing  views.  Let  tlie  Judit- 
ment  be  affirmed. 

We  concur:  Beattt,  C.  J.;  Da  Hatbn, 
J.;  Patebboh,  J.;  McFablako,  J. 


Habbibon,  J.  I  dissent.  The  right  of  a 
court  to  adjudicate  an  individual  to  be  in- 
solvent Is  purely  of  statutory  creation,  and 
can  be  exercised  only  In  the  terms  aud  un- 
der the  conditions  prescribed  by  the  stat- 
ate.  Any  attempt  to  confer  the  control 
and  management  of  the  estate  of  one  per- 
son upon  another,  against  the  will  of  the 
owner,  even  for  the  purpose  of  subjecting 
the  same  to  the  payment  of  bis  llal>llitics. 
Is  an  extraordinary  Interference  with  the 
natural  rightof  the  individual  to  the  man- 
agement and  control  of  his  property,  and 
can  be  upheld  only  by  some  positive  stat- 
ute antborising  such  proceeding.  Sueli 
power  is  not  to  be  presumed  to  exist,  nor 
Is  Itsexerclse  to  be  sustained  by  auyforeed 
or  unusual  construction  of  the  terms  ol  a 
statute,  but  must  find  Us  support  to  clear 
and  explicit  language.  Section  8  of  the 
Insolvent  actof  1880  provides  that  "an  ad- 
judication of  Insolvency  may  be  made  on 
the  petition  of  five  or  more  creditors,  resi- 
dents of  this  state,  whose  debts  or  de* 
mands  accrued  In  this  state,  and  amount 
In  the  aggregate  to  not  less  than  five  hun- 
dred dollars;"  and  section  9  provides: 
**  Upon  the  filing  of  such  creditors'  petition 
the  court  shall  Issue  an  order  requiring 
Rucb  debtor  to  show  cause,  at  a  time  and 
place  to  be  fixed  by  the  court,  why  he 
should  not  be  adjudged  an  insolvent 
debtor;  and  at  the  same  time,  or  there- 
after, upon  good  cause  shown  therefor, 
said  court  may  make  an  order  forbidding 
the  payment  of  any  of  the  debts  and  the 
delivery  of  any  property  belonging  to  such 
debtor  to  bim  or  for  hta  use,  or  the  trans- 
ferofanypropertybyhlm."  Thecourtac- 
qnlres  no  Jurisdiction  to  take  an;  step  or 
make  any  order,  nntll  after  there  shall 
have  been  filed  with  It  "such"  a  petition 
as  Is  prescribed  by  section  8.  Une  of  the 
essential  renulsite9  of  this  petition  Is  that 
it  be  made  by  five  or  more  creditors  **  who 
are  residents  ol  this  state.**  Although,for 
the  purpose  of  making  such  petition,  a 
partnership  isa  creditor,  within  the  mean- 
ing of  this  section,  such  "creditor"  Is  not 
a  resident  of  this  state,  unless  all  the  mem- 
bers of  the  partnership  are  residents  of 
this  state.  Neither  of  the  Individual  mem- 
bers of  the  partnership  Is  a  "creditor"  of 
the  insolvent,  within  the  meaning  of  this 
statute,  but  such  "creditor"  Is  the  part- 
nership made  op  ol  alt  ol  Its  merabem. 
No  action  can  be  maintained  against  a 
debtor  upon  a  partnership  obligation  un- 
less it  be  brought  by  all  of  the  portners, 
and,  as  the  debtor  is  nut  liable  to  an  ac- 
tioD  by  either  member  of  the  partnership, 
snch  member  Is  not  his  "creditor*  for  the 
purpose  of  making  a  petition  that  he  be 
adjudicated  an  Insolvent.  The  luaolrency 
laws  of  a  state  are  enacted  for  the  benefit 
of  Its  own  citizens,  and  are  limited  in  their 
operation  to  the  citizens  of  that  state.  It 
Is  in  recognition  of  this  principle  that  the 
statute  above  quoted  requires  that  the 
petitioning  creditors  shall  be  residents  ot 
this  state.  But,  U  It  should  be  held  that 
the  petition  can  be  made  by  partnaratalps 
of  which  some  nr  any  of  the  membem  are 
non-vesldf>nts.  this  legislation  would  be 
for  others  than  i*esidentB  ol  this  state. 
Such  purpose  ol  the  legislature  sfaonld  be 
specifically  declared,  rather  than  that  the 
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coDrt  shoold  80  decide  from  any  nncertaln 
langoaKe  luund  ia  tbeotatute.  The  fact 
that  the  bosloesaof  the  partaerabip  ts  car- 
ried onlD  tbtsertate  domnot  make, or  tend 
to  make,  the  partnernhip  Itself  a  resident 
of  thlB  Btate.and  whether  one  ur  any  num- 
ber less  than  all  of  its  members  are  nun- 
reeidentB  Islmmaterial.if  unce  it  be  admit- 
ted that  It  la  nut  essential  that  all  of  iU 
membera  berealdenta  here.  It  mlgrbt  be* 
and  often  ie,  the  case,  that  the  non-resi- 
dent 1b  tbe  chief  member  of  the  partner- 
ship, while  theresident  membera,  although 
a  majority  in  number,  have  but  a  slight 
interest  in  the  boalneeB,  and  consequently 
Blight  not  represent  a  sufficient  amonnt 
of  the  debt  to  bring  their  interest  within 
the  minimum  requirement  of  foOO.  Jn  tbe 
present  ease  the  court  finds  that  one  of  the 
petttlonlnfc  creditors  was  tbe  California 
Jewelry  Company,  a  partnership  consist- 
ing of  four  members,  and  doing  business 
in  this  state;  and  that  H.  Levlson,  one  of 
its  members,  was  not  a  resident  of  this 
state  at  the  time  the  petition  was  signed, 
but  at  "all  said  times  was  and  Is  a  resi- 
dent at  Hamburg,  Germany. "  The  Cali- 
fornia Jewelry  Company  was  not,  there- 
fore, a  creditor  actbori»d  to  sign  a  peti- 
tion for  the  adjudication  of  tbe  debtor  as 
an  Insolvent,  and,  inasmucb  as  the  peti- 
tion was  not  signed  by  five  creditors, "  res- 
ide ts  of  this  state."  It  was  insufficient 
to  confer  any  Jurisdiction  upon  tbe  court 
to  adjDdlcats  him  an  insolvent. 


sg  Cal.  «   

CUBRAN  V.  Kennedy  et  al.  (No.  13,759.) 
{Supreme  Cwurt  of  Oaltfomto.  May  10,  1891.) 

ASMIKISTUTORS— FULXmi  TO  AOOOTTNT  —  SCTTI- 
qiBHUT  or  PlMDIHfld— 'iDOi  VOK  AtFUI. 

1.  By  the  vrpeoBB  pnvlalons  of  Oode  Civil 
Fmo.  CaL  I  9B9,  an  PXcepUon  to  a  decision,  on 
ibe  groand  that  it  1b  not  supported  by  the  evl- 
denoe,  cannot  be  reviewed,  wnere  the  appeal  Is 
not  taken  within  60  days  after  the  renditlnn  of 
jadgment. 

8.  In  an  action  gainst  the  ezeoators  of  in- 
testate's administrator  for  bis  failnre  to  account 
for  a  sum  received  from  a  certain  insurance  oom- 

Sany  on  a  policy  on  intestate's  life,  conceding 
lat  it  1b  a  material  issue  whether  the  oompai^ 
was  ever  incorporated  or  had  an  existence,  a  flud- 
log  that  Intestate  had  insured  with  said  com- 
pany, "a  oorporatioB  formed  by  spcwlal  act  of 
ccn^resB  <tf  said  TTnited  States,"  Is  snlBoient. 

8.  On  the  Isaae  of  the  administrator's  failure 
to  aoconnt  for  the  sum  received  on  the  poUct, 
9  flndinff  that  he,  In  his  capacity  as  adminis- 
trator of  Intc^te's  estate,  and  for  the  use  of  tbe 
estate,  received  $2,672.25,  the  proceeds  of  said 

Eilicy,  and  failed  to  acconnt  with  the  estate  for 
,642.26,  a  portion  of  said  proceeds,  is  Bofflolent. 
4.  A  Bndiag  that  on  a  certain  day  letters  of 
administration  of  intestate's  estate  were  issued 
by  a  certain  court  to  "plaintiff  heroin,  that  said 
letters  have  not  since  been  revoked, "  ia  BufBoient 
on  the  issue  tliat  an  order  of  said  court  was  duly 
given,  made,  and  entered  appointing  plaintiff  ad- 
ministrator  of  said  estate. 

In  bank.  Appeal  from  snpprlor  court, 
city  and  county  of  San  Francisco;  Will- 
uu  T.  Wallace,  Judge. 

CbtfS.  F.  BanloD,  for  appellants.  Jamas 
QartlaBt  for  respondent. 

Sbarfstbin,  J.  The  plnlntltf,  as  admin- 
istrator of  tbe  estate  of  Thomas  Cunbing, 
deceaeed,  sues  tbe  defendants  as  executors 
of  tbe  last  will  and  testament  of  Phillip 
T.2Gp.no.  10—41 


Kennedy,  deceased,  and  alleges,  In  snb- 
stance,  that  said  Phillip  Kennedy,  In  bis 
life-time,  was  the  duly-appoiuted  admin- 
istrator of  the  estate  of  said  Thomas 
Cushing,  deceased,  and  that  said  Phillip 
Keunedy,  as  sacb  udinlnlstrator,  received 
$'2,670.93  from  the  National  Life  Insurance 
Company  of  tbe  Cnitetl  States  of  America, 
on  a  policy  of  insurance  upon  the  life  of 
Thomas  Cushing,  fur  which  he,  said  Phil- 
lip Kennedy, never  accounted  to  theestate 
of  said  Thomas  Cushing,  and  that  said 
Phillip  Kennedy  died  belore  the  coijiple- 
tion  of  his  duties  as  administrator  of  tbe 
said  estate  of  said  Thomas  Cushing.  For 
a  separate  and  second  cause  of  action 
plaintiff  alleges  that  said  PhllUp  Ken- 
nedy,  as  administrator  of  tbe  estate  of 
said  Thomas  Cushing,  received  other  per- 
sonal property  of  tbe  appraised  value  of 
SISU,  for  which  he  never  accounted.  The 
complulut  was  demurred  to  on  various 
grounds,  and  the  demurrer  overruled,  and 
properly  overruled,  we  think.  A  motion 
to  strike  out  tbe  amended  complaint,  and 
the  amendments  thereto,  was  properly 
denied.  Conceding  that  the  objections  to 
questions  put  to  the  witness  Qamess 
should  have  been  sustained,  and  that  tlie 
conrt  erred  in  overruling  them,  tbe  error 
was  a  harmless  one.  The  witness  did  not 
contradict  or  vary  anything  contained  in 
tbe  copy  of  the  policy  attached  to  the 
complaint  which  the  defendants  admitted 
to  be  a  true  copy.  Whether  the  conrt 
erred  In  denying  the  defendants'  motion 
for  a  nonsuit  depends  upon  the  evidence 
then  before  the  court,  and  we  think  there 
waB  sufficient  to  Justify  the  order  denying 
said  motion.  The  appeal  was  not  taken 
within  60  da^s  after  tbe  rendition  of  tbe 

Judgment,  and  the  exception  to  tbe  decis- 
on  on  tbe  ground  that  it  is  not  support- 
ed cannot  be  reviewed.  Code  ClvU  Froc.  S 
939. 

Apiwllants  assign  as  error  tbe  failure  of 
the  court  to  find  upon  material  issues, 
which  are  specified  as  follows:  "The 
court  falls  to  find  on  tbe  Issue  on  the  first 
cause  of  action  alleged,  as  to  whether  or 
not  tbe  alleged  insurance  company  was 
ever  Incorporated,  or  bad  an  existence." 
Conceding  that  thiB  was  a  material  issue, 
which  we  du  not,  the  court  found  "that 
Thomas  Cushing,  plaintiff's  Intestate,  had 
Insured  bis  life  for  $3,000  with  theNatlonal 
Life  Insurance  Company  of  the  United 
States  of  America,  a  corporation  formed  by 
special  act  of  congress  of  said  United 
Stutes,"  which  we  deem  a  sufficient  finding 
uponthatlsBue;  and  we  thiuk  it  a  sufficient 
finding  that  tbe  Bald  Thomas  Cashing  en- 
tered Into  a  writtencontruct  of  insurance, 
as  alleged  in  the  complaint  and  denied  In 
tbe  answer.  A  copy  of  the  alleged  con- 
tract was  attached  to  the  complaint, 
which  was  admitted  by  tbe  answer  to  be 
a  true  copy  of  said  contract.  Uponttae  Is- 
sue raised  by  tbe  allegation  and  denial, 
that  Phillip  Kennedy  did  not  account  for 
the  sum  received  by  him  upon  said  Insur- 
ance policy,  the  court  found  that  Phillip 
Kennedy,  in  his  capacity  of  udmlnlstrator 
of  the  estate  of  said  Cushing,  and  fur  the 
use  uf  said  estate,  received  $2,672.^,  tbe 
proceeds  of  said  policy,  and  failed  to  ac- 
count with  the  estate  ul  aald  Cushing  lor 
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92,643,25,  a  portion  of  said  proceeds.  We 
ttatnk  tills  a  aafflcient  dndlns  on  that  Is- 
sne.  The  flndlnj?  "that  on  the  0th  day  of 
July,  letters  of  adminletratlon  ol  the 
estatt»  of  said  CnshiDK.  deceaned,  were  is- 
sued by  the  superior  court  of  Marin  cuun- 
ty,  state  of  California,  to  plaintiff  herein; 
that  said  letters  have  not  since  been  re- 
voked. " — is  a  BQfBcientBndlns  upon  the  Is- 
sue raised  by  the  allegation  and  denial 
that  an  order  of  said  coart  was  duly 
given,  made,  and  entered  appointing  said 
plaintiff  administrator  of  said  estate  of 
said  Thomas  Gushing,  deceased.  Judg- 
ment affirmed. 

We  concur:  Dr  Hatbn,  J.;  McFab- 
LAND,  J.;  Pathbson,  J.;  Oabouttx,  J.; 
Hakrison,  J. 

89  Cul.  112   ■■  ■' 

People  t.  Mebklb.  (No.  20,770.) 
(Su/preme  Court  of  California.  May  16, 1S91.) 

HOXIOIDB— Kbw  TsiAIr-VEWLT-DiaCOVKHBD  Evi- 

dbkol  —  cohhusiqationb  ov  huhbamd  axd 

Wife. 

The  afflduTlt  of  defendant's  husband  that 
h0,  and  not  defendant,  killed  deceased;  that  be- 
fore the  trial  he  told  ber  of  it,  but  refused  to  al- 
low her  to  use  the  communlcatloii ;  and  the  afD- 
davtt  of  defendant  that  this  fact  was  commnnl- 
oated  to  her  by  her  busband,  but  that  he  did  not 
give  ber  permission  to  ase  it,— are  not  per  «e 
grounds  for  a  new  trial. 

Department  2.  Appeal  from  superior 
court,  Nupa  county;  EL.  Ckoqch,  Judge. 

Henry  Hogan  and  W'tn.  Qwynn,  for  ap- 
pellant. W.  H.  B.  Rnrt,  Atty.  Gen.,  for 
the  People. 

T)K  Haven,  J.  The  defendant,  Margaret 
Merkle,  was  charged  by  Information  with 
the  murder  of  one  Joseph  Von  Wyl.  Up- 
on bur  trial  the  Jury  returned  a  verdict 
finding  her  guilty  of  manslaughter,  and 
she  was  then-upon  sentenceij  to  Imprison- 
nient  in  the  stntp-prison  for  the  term  of 
five  years.  Fntm  this  Judgment,  and  an 
order  denying  her  motion  for  a  new  trial, 
she  appeals.  The  ground  upon  wbieh  ap- 
pellant chiefly  relies  tor  a  reversal  of  this 
judgment  and  order  la  her  contention  that 
the  court  erred  In  not  granting  her  mo- 
tion for  a  new  trial  on  account  of  newly- 
discovered  evidence,  which  she  was  not 
able  to  produce  apon  the  trial.  The  nat- 
ure of  this  evidence  fully  appears  In  the 
affidavits  of  herself  and  husband,  filed  in 
support  of  her  motion  In  the  court  below. 
The  affidavit  of  the  husband  Is  In  sub- 
stance thathe,and  not  theappellant, com- 
mitted the  homicide;  that  he  told  her  of 
the  tact  that  he  had  done  this  before  the 
trial,  but  that  he  refused  to  allow  her  to 
use  the  communication  In  any  way  in  her 
defense ;  and  that  the  fact  was  not  dn  ring 
the  trial  made  known  to  the  attorneys  for 
appellant.  This  uffldavlt  sets  out  In  mi- 
nute detail  thu  circumstances  under  which 
the  afltant  claims  that  he  inflicted  upon 
Von  Wyl  the  wound  which  resulted  in  his 
death.  The  adidavit  c>t  appellant  is  to 
the  effect  that  before  her  trial  herhusband 
told  her  that  he  himself  had  cut  Von  Wyl, 
and  then  proceeds:  "I  did  not  see  him  cut 
Von  Wyl,  and  all  T  know  about  Von  Wyl 
being  cutis  from  what  my  husband  then 
said  to  me,  and  faehas  never  given  me  per- 


mlsRlon  to  stAte,  In  court  or  otherwiM, 
what  be  confided  to  me.  I  asked  blm  n 
he  did  not  think  It  wonld  be  best  forme 
to  state  what  he  had  told  me  about  bis 
catting  Vou  Wyl,  and  he  replied:  'No,  do 
not  state  that  which  I  told  jou;  you  are 
Innocent  of  any  crime,  and  they  will  not 
convict  you.'  I  know  that  thelawcannot 
compel  a  wife  to  testify  against  her  hus- 
band, except  with  his  consent,  except  In 
cases  of  criminal  violence  upon  one  by  the 
other.  I  knew  that  I  was  Innocent,  and 
I  did  not  believe  that  I  would  be  convict- 
ed, and  never  told  any  person  what  my 
husband  had  told  me  relative  to  his  cut- 
ting Von  Wyl,  and  I  thought  It  was  my 
duty  not  to  say  anything  about  It.*  The 
bnsband  was  a  witness  upon  the  trial, 
and  testified  with  partlcularityastowhat 
he  then  claimed  took  place  between  him- 
self. Von  Wyl,  the  appellant,  and  others, 
Immcdintely  preceding  the  death  of  Von 
Wyl.  We  do  not  consider  the  tact  that 
appellant  conid  not  have  produced  Mpon 
her  trial  Che  evidence  set  out  In  the  affi- 
davit of  her  husband  without  his  consent, 
and  that  such  consent  was  refused,  as  one 
which  would  conclusively  entitle  her  to  a 
new  trial.  But,  nndonhtedly.  It  was  the 
duty  of  the  court  below,  In  passing  upon 
appellant's  motion,  to  give  most  careful 
consideration  to  these  attldavlbB.  and  It, 
when  weighed  In  connection  with  the  evi- 
dence given  upon  the  trial,  there  would  be 
in  the  mind  of  the  Judge  a  reasonable 
doubt  as  to  the  Justice  of  the  verdict,  a 
new  trial  should  have  been  granted.  The 
supreme  court  of  Mississippi,  In  Cavanata 
V.  State,  56  Miss.  SIO,  in  which  case  a  new 
trial  was  asked,  upon  the  ground  that  a 
person  incompetent  to  testify  upon  the 
trial  had  since  been  rendered  competent, 
and  that  his  testimony  conld  be  bad  for 
the  defendant  on  another  trial  and 
might  secure  the  ncquittal  of  the  defend- 
ant, uee  this  language,  which  we  consider 
equally  applicable  here:  "Wedo  not  con- 
sider this  as  per  se  a  ground  tor  a  new 
trial.  It  Is  to  be  considered.  It  la  an  im- 
portant element,  and  may  be  entitled  to 
much  weight,  as  one  circumstance  in  de- 
termining a  motion  for  a  new  trial,  but  It 
has  no  higher  character  than  this.  In 
Some  cases  It  would  be  more  persuasive 
than  In  others.  In  no  case  is  it  alonesuffi- 
clent  to  entitle  a  party  to  a  new  trial. 
Each  case  must  be  determined  by  Ita  cir- 
cumstances, and  the  new  ttifU  granted  or 
refused,  according  to  the  view  taken  of 
the  whole  evidence.  In  connection  with  the 
evidence  of  the  acquitted  party,nowmade 
competent  as  a  witness  for  the  other." 
Granting  or  refusing  a  new  trial  must 
necessarily  rest  largely  In  the  discretion  ol 
tne  court  In  which  the  trial  has  been  had, 
and  we  cannot  say  from  the  record  before 
as  that  the  court  below  failed  to  exercise 
a  fair  end  reasonable  Judgmentln  denying 
appellant's  motion  for  a  new  trial.  The 
court  was  not  bound  to  accept  as  true 
the  confession  of  the  husband  that  he 
alone  committed  the  homicide,  and  which 
exonerated  the  appellant  from  the  charge 
against  her,  BO  tar  as  his  affidavit  could 
do  so.  but  it  was  the  daty  of  the  Judge  to 
consider  the  probability  of  Its  truth  when 
placed  beside  all  the  other  evldoice  In  the 
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cafte.  In  thifn  vtewlo^  It,  tbe  ronrt  must 
necessarily  have  passed  upon  the  credibili- 
ty of  HancoL'k,  tbe  main  witness  for  the 
proHOcation,  whn  testified  cleurJy  to  the 
lact  that  appellant  had  a  knife,  and  with 
It  struck  at  the  deceased.  Id  the  rencounter 
immediately  preceding  bis  death,  and 
whose  testimony,  if  true,  makes  it  burd 
to  believe  that  any  other  than  she  could 
have  Inflicted  the  wound  which  caused 
the  death  of  Von  Wyl.  In  addition  to 
tills  positive  testimony  of  the  witness 
Hcuieock*  It  was  propw  for  tbe  court  to 
conrtder  that  uo  one  of  tbe  witn esses  to 
tbe  occurrences  Immediately  preceding  the 
death  of  Von  Wyl  sew  tbe  husband  en- 
gaged in  tbe  conflict  at  tbe  time  when  ho 
now  says  that  he  cut  Von  Wyl,  and  that 
no  one  of  those  present  during  tbealtercn- 
tlon  and  figbt,  Immediately  preceding  bis 
deatj).  appears  to  bave  saapected  that  tbe 
bnaband  did  tbe  cutting.  It  la  sufficient, 
bowever,  to  say  that  tbe  whole  queatloii 
presented  by  appellanfs  motion  for  a  new 
trial  necessarily  Involved  a  consideration 
of  the  credibility  of  the  witnesses  who  tes- 
tified upon  the  trial,  and  we  cannot  say 
that  the  court  erred  la  its  Judgment  as  to 
tbe  witnesses  to  whom  credit  abonld  be 
givra.  Judgment  and  order  affirmed. 

Weeoacur:    McFabijlnd»  J.;  Sbabp- 

BTBIN,  J. 
M  Cal.  « 

CoHN  V.  Wright  et  a/.  (No.  14,068.) 
{Supreme  Court  of  Calif  nmia.  May  16, 1691.1 
KscHANiCfl*  XtiSNJi— Tnronras  as  to  tih»— aban- 
DONMJCNT  OP  Construction— FuRNiBHiNQ  Ha- 

TERIAI^PLBADINO—NOTIGB    Of  LIKN— TiEMS  OF 

Contract. 

1.  In  an  actioa  to  enforco  a  meohanio'a  Hen, 
the  right  to  which  depends  on  the  filing  of  a  no- 
tice within  a  certain  number  of  davs  after  tbe 
oompletion  of  the  biillding,  a  findiDR  that  the 
boUoing  was  completed  ''<ui  or  aboat"  s  oertaln 
day  is  InaafQcientu 

S.  A  floding  that  parties^  after  oommencing 
the  construction  of  a  building,  abandoued  the 
construction,  is  insufficient,  where  it  appears  that 
such  abandonment  was  only  on  their  conveyance 
of  tbe  property,  and  there  u  no  finding  that  their 
grantee  abandoned  tbe  constroction. 

8.  Conceding  that  a  notice  of  lien  attached  to 
a  0(nnpiaint  and  marked  as  an  exhibit  may,  by 
reference,  be  made  part  of  a  complaint,  ana 
treated  as  a  sufficient  averment  of  the  terms  and 
conditions  of  the  contract,  by  an  allegation  that 
tbe  materials  were  furnished  on  the  terms  and 
conditions  therein  set  forth,  there  must  still  be 
a  direct  allegation  in  the  complaint  that  the  ma- 
terials were  furnished  to  be  used  in  the  construc- 
tlon  tjt  the  bailding  on  which  the  lien  is  claimed. 

4.  The  aUmtlon  of  the  noUoe  of  lien  that  it 
was  "agreed  that  the  price  of  all  materialB  far- 
nlshed  *  *  *  should  be  due  on  thedellv^  of 
tbe  same**  Is  a  snfficieut  statement  of  the  terms 
of  the  contract. 

In  bank.  Appeal  from  superior  court, 
Tulare  county;  W.  W.  Cboss,  Judge. 

O.  L.  Abbott,  for  appellants.  N.  O. 
Bradlej-  and  G.  M  Lawrenee,  for  respond- 

Paterson,  J.  This  is  an  action  to  tore- 
closea  materlHl-maii's  lien.  Itlsalleged 
in  the  complaint  that  tbe  bam  and  corral 
mentioned  in  tbe  notice  of  Hen  were  com- 
pleted on  the  26tb  day  of  November,  1889, 
and  that  the  store-room  bad  not  been 
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completed  because  tbe  defendants  bad 
abandoned  the  work,  and  did  not  Intend 
to  complete  it.  Tbe  defendants  denied 
that  the  barn,  or  corral,  was  completed  at 
any  time  subsequent  to  November  22,1889, 
and  alleged  that  tbe  stnre-room  was  com- 
pleted before  said  date.  Tbe  court  failed 
to  find  on  the  issues  thus  raised.  The  on- 
ly finding  on  these  issues  la  as  follows: 
That  said  abed  and  store-room  were 
completed  on  or  about  tbe  22d  day  of  No- 
vember* 1889,  and  on  or  about  the  27tb 
day  of  November,  1889.  said  doTendants  D. 
L.  and  N.  B.  Wrlgbt  commenced  the  con- 
struction of  said  store-room  building; 
•  •  •  that  on  the  6th  day  of  December, 
1889,  said  defendants  D.  L.  and  N.  B. 
Wright  Hold  and  transferred  to  said  de- 
fendant EL  G.  Qlddinga  all  of  said  real 
property  above  described,  and  thereupon 
said  defendants  D.  L.  and  N.  B.  Wright 
abandoned  their  Inteutlim  to  complete 
said  store-room. "  Inasmucb  as  the  no- 
tice uf  lien  was  not  filed  until  December 
23,  1889,— m  days  after  the  time  when  de- 
fendants claim  the  buildings  were  com- 
pleted,—the  exact  date  of  the  completiou 
of  the  buildings  Is  a  material  fact  to  be 
determined  by  tbe  court  belov.  "On  or 
about  the  22d  day  of  November,  1889,"  is 
too  indefinite  and  uncertain.  **  On  or 
abuiit"  is  a  relative  term.  It  is  sufilcieut- 
ly  definite  In  certain  connections,  but  In 
casHS  of  this  kind,  where  tbe  right  of  a 
person  depends  upon  his  doing  a  particu- 
lar thing  within  a  definite  number  of  days 
after  a  certain  event,  it  is  necessary  for 
him  to  all^e  and  prove  that  the  acts 
were  performed  wltbln  tbe  time  required 
by  law.  An  allegation  that  tbe  plaintiff 
bad  filed  his  notice  of  lien  "on  or  about  ** 
a  certain  day  would  not  be  good,  and  a 
finding  in  those  words  is  equally  Insuffi- 
cient. 

The  court  found  tbat  D.  L.  and  N.  B. 
Wright  bad  abandoned  the  construction 
ol  the  store-room.  This  wonld  have  been 
euflicient  if  they  had  continued  to  own 
the  property,  but  it  appears  that  they 
conveyed  to  Giddlugs,  and  it  does  not  ap- 
pear whether  the  latter  had  or  had  not 
completed  or  abandoned  the  construction 
of  tbe  building. 

There  is  no  allegation  In  tbe  complaint 
tbat  tbe  materials  were  furnished  for  or 
to  be  used  upon  the  property  sought  to 
be  charged  with  tbe  Hen.  It  Is  not  enough 
to  allege  tbat  tbe  materials  were  fur- 
nisherl  by  plaintiff,  and  actually  used  by 
defendants  In  tbe  construction  of  tbe 
building.  Bottomly  t.  Grace  Church,  2 
cal.  90;  Houghton  t.  Blake,  5  Cal.  240; 
Holmes  v.  Richet,  56  Cal.  310.  There  Is  an 
allegation  In  the  complaint  that  "the  ma- 
terials were  furnished  upon  tbe  terms  and 
conditions  set  forth  In  plalntlR's  notice 
of  lien  hereto  attached,  marked  '  Exhibit 
A,*  which  is  hereby  referred  to  and  made 
H  part  hereof;"  but,  conceding  tbat  an 
exhibit  of  this  kind  may  be  thus  made  a 
part  of  the  complaint,  and  treated  as  a 
sufficient  averment  of  the  terms  and  con- 
ditions of  the  contract,  there  should  be 
a  direct  allegation  in  the  complaint  that 
tbe  materials  were  furnished  to  be  used 
in  tbe  construction  of  the  building  or 
structure  upon  which  the  lien  is  claimed. 
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The  demurrer  or  OlddlnfifB  pointed  oat  tbe 
particular  delect  and  ancertalnty  refer  red 
to,  and  should  have  been  sustained.  The 
complaint  refera  to  the  exhibit,  and  makes 
it  a  part  of  the  pleadlns;,  almply  for  the 
purpose  of  showlnK  the  terms  and  condl- 
ttons  of  tbe  Bale  to  defendants,  vis.,  the 
price  of  the  materials,  and  when  payable. 

We  think  that  the  notice  of  Den  is  suffi- 
cient in  form  aud  substance,  and.  If  filed 
in  time,  would  support  a  ludfcment  In  fa- 
vor of  the  plaintiff.  Tredlnnlck  v.  Mining 
GoM72Cal.80.1SPac.  Rep.  163.  It  states 
It  was  **  agreed  that  the  price  uf  all  ma- 
terials furnished  by  said  Orm  of  Cohn  ft 
Co.  should  be  due  on  the  delivery  of  the 
same."  In  Hooper  v.  Flood,  64  Cal.  231, 
the  notice  of  lien  under  coaslderaiiou 
stated  simply  that  the  terms  and  condi- 
tions of  the  contract  "are  and  were  cash. " 
The  Judgment  is  reversed,  and  tbe  cause 
is  remanded  for  a  new  trial,  with  direc- 
tions to  sustain  the  demurrer  to  tbe  com- 
plaint, and  to  allow  the  plaintiff  a  roaaon- 
abte  time  in  which  to  amend,  and  the  de- 
fendant a  reasonable  time  in  which  to 
answer. 

We  concur:  Shabpstbin.J.;  DbHatsk, 
J.;  Harbison,  J.;  Garoutte,  J.;  McFab- 

LAND,  J. 

81  Cal.  in  ' 

Smith  v.  Hill  et  al.  (No.  18,853.) 
(Supreme  Court  ttf  California.  May  18, 1891.) 

TOWN-SlTB  Lauds— EXISTIMQ  MUTBS— Ck)NTRTAKCB 
TO  COCITTT  JCDQB— ChaKQB  IS  COCRTS. 

1.  Under  Rer.  Bt  IT,  8.  t  2893,  iHTOviding 
that  "no  title  shAll  be  aoqQtred**  under  tbe  pro- 
visions relating  to  town-altes,  and  tbe  sale  of 
land*  therein,  "to  an;  mine  of  sold,  silver,  cinna- 
bar, or  copper,  or  to  any  valid  mining  maim  or 
possession  bold  nnder  existing  laws,"  tbe  gran- 
tee of  such  lands  cannot  be  deprived  tliereof  be- 
OROse  of  the  discovery  of  mlQer&is  in  them  aab- 
sequent  to  tbe  grant,  but  there  most  be  at  the 
time  of  tbe  grant  a  paying  mine  known  to  exist, 
or  one  irhioh  there  is  good  reason  to  believe  ex- 
ists. 

9.  Under  Const  Cal.  art  A,  {S  6.  8,  (St  1880, 
pp.  2,  33,)  making  the  snperlor  courts  tbe  suo- 
oesBors  to  tbe  oonnty  oonrts,  and  clothing  tbe 
judges  of  the  snperlor  courts  with  the  pow^ 
formerly  exercised  by  tiie  county  Judges,  where 
land  was  patented  to  tbe  county  judge  nnder  tbe 
town-site  act  to  be  held  In  trust  for  the  use  and 
benefit  of  the  Inbabltants  of  a  town,  the  8iq>erlor 
oonrt  jadge  who  snoceeda  bim  is  tbe  prtrper  per- 
•on  to  convey  the  land,  as  the  tmat  is  an  ofooial 
one. 

In  bank.  Appeal  from  superior  conrt, 
Placer  county;  J.  li.  Wallinq,  Judge. 

Wallace  A  Pnwttt  and  D.  W.  Spear,  for 
appellants.  Jotta  M.  FnlwothFt  for  re- 
spondent. 

Paterbon,  J.  This  Is  an  action  to  qnlet 
title.  The  answer  denies  that  the  ulalntlfT 
is  the  owner  or  ever  was  entitled  to  the 
poBsession  of  any  lands  in  block  1,  except 
as  a  miner  under  tbe  mining  laws  of  the 
United  States,  and  avers  that  any  right 
be  ever  had  was  lost  by  reason  of  his  fail- 
ure to  comply  with  tbe  prctvlslonn  of  sec- 
tion 2S24  of  the  Revised  Statutes  of  the 
United  States;  alleges  that  defendant 
Belle  Hill  Is  the  owner  and  entitled  to  the 
possession  ol  tbe  property.  In  further  de- 
tense,  tbe  defendants  aUsged  that  tbe  lands 


la  controTersy  are  part  of  section  tO, 
township  12  N.,  range  8  E.,  Mt.  Diablo 
base  and  meridian,  and  are.  and  for  20 
years  last  past  have  been,  mineral  lands; 
that  in  1H71  the  lands  were,  and  ever  since 
have  been,  generally  and  well  known  to 
contain,  and  did  In  fact  contain,  a  ral- 
uable  mine  of  gold>bearIag  quarts,  and 
Klnce  said  year  have  been  worked  as  such 
under  valid  mining  locations,  and  large 
quantities  of  gold  have  t>een  from  time  to 
time  extracted  therefrom ;  that  on  June  1» 
1887,  and  while  the  lands  were  open  to  lo- 
cation as  public  mineral  lands,  the  defend- 
ant Belle  Hill  duly  located  the  mine  and 
ground  as  a  quartz  mining  claim  by  post- 
ing a  nutlce  in  due  form,  and  flliog  a  copy 
thereof  in  the  office  of  the  county  recorder, 
as  required  by  tbe  mining  customs  of  the 
district;  that  she  took  posseHSlon  nnder 
her  said  location,  and  has  ever  since,  and 
for  more  than  five  years  last  past,  htid 
the  same,  and  has  compiled  with  tbe  pro- 
visions of  said  section  2324.  Tbe  court 
found  that  on  April  15, 1879.  a  patent  was 
Issued  to  J.  I.  Fitch,  county  Judge  of 
Placer  county,  for  tbe  lands  In  contro- 
versy, among  others,  to  be  held  by  bira  in 
trast  for  the  use  and  beneflt  of  the  Inhab- 
itants of  the  town  of  Anbam ;  that  there- 
after the  lands  were  surveyed  and  platted 
in  blocks  and  lota,  and  the  lands  were  de- 
scribed therein  as  lot  3,  block  1,  in  N.  W. 

of  said  section  10,  and  were  designated 
as  surveyed  to  and  claimed  by  M.  Dodti- 
worth,  (plaintiff's  grantor;)  that  at  the 
time  or  the  Issuance  of  tbe  patent  to  said 
county  Jndge  there  was  no  mine  of  gold, 
silver,  cinnabar,  or  copper  therein,  or  any 
valid  mining  claim  or  possession ;  that  on 
June  8, 1881,6.  F.Myree,  judge  nf  the  supe> 
rlor  court  of  the  county  of  Placer,  a  suc- 
cessor of  said  Fitch,  conveyed  tbe  land  to 
said  Dodsworth,  and  at  that  time  there 
was  no  aaeta  mine  or  mining  claim  there- 
on ;  that  on  April  IS,  1888,  said  Dodsworth 
conveyed  to  plalntltf;  that  on  January  1, 
1887,  defendant  Belle  Hill  posted  a  notice 
of  location  on  the  lands  as  mining  lands, 
and  on  September  29,  1888,  posted  an 
amended  notice  claiming  the  lands  as  mln* 
tog  lands,  copies  of  which  were  recordi.>d ; 
that  plaintiff  and  hie  grantors  held  tue 
possession  of  the  lands,  daimtng  tbe  sam> 
under  the  town-atte  patent  and  the  deed 
from  Judge  Myres,  from  April  15, 1879.  un- 
til thelst  day  of  January,  1887;  that  de- 
fendants have  no  claim  to  the  lands  other 
than  through  the  location  and  Improve- 
ment of  the  land  under  Che  mining  loca- 
tions referred  to.  The  court  rendered 
Judgment  tor  the  plaintiff.  Tbe  defend- 
ants* motion  tor  a  new  trial  was  denied, 
and  they  have  appealed. 

Appellants  contend  that  the  lands  con* 
tained  a  mine  of  gold  at  tbe  time  they 
were  patented  to  Judge  Fitch,  and  there- 
fore no  title  passed  to  Dodsworth.  In 
support  of  this  contention,  they  cite  sec* 
tion  2393  of  the  Revised  Statutes  of  tbe 
United  States.  That  section  reads  as  fol- 
lows: ** No  title  shall  be  acqulrefl.  under 
the  foregoing  provisions  of  this  chapt«?r, 
to  any  mine  of  gold,  silver,  cinnabar,  or 
ropper,  or  to  any  valid  mining  claim  or 
poHseselon  held  nnderexlstlng  laws.  **  The 
evidence  sbows  tbat  from  1872  to  lii74 
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some  mlnlnft  was  done  on  thelABd,  but 
there  la  nothing  to  show  that  on  April  16, 
1879.  when  the  patent  was  InsDed,  the 
land  was  regarded  bb  valuable  for  mining 

ftnrpoRes.  Long  prior  to  that  time  min- 
ng  on  the  land  bad  ceased  becnnee  It 
woold  not  pay.  The  mine  appeared  to  be 
worked  out.  As  the  land  wae  not  known 
to  be  mineral  land  at  the  time  of  the  Issn- 
ance  of  the  patent,  and  as  there  waa  no 
good  reason  to  believe  at  that  time  that 
the  land  contained  any  mine  of  gold.  bH- 
ver,  cinnabar,  or  copper  which  would  pay 
to  work.  It  is  unneceeaary  to  eonalder 
whether  the  evidence  abowa  the  aobae- 
qoent  diacovery  of  a  valnable  mine  on  the 
landB.  The  tArm,  "mine  of  gold,  allver, 
cinnabar,  or  copper.**  aeuaed  in  the  excep- 
tion found  in  the  act,  and  In  the  reeerva- 
tion  of  the  patent,  means  a  paying  mine 
known  to  exist  at  the  time  of  the  grant  to 
the  county  Judge,  or  one  which  there  waa 
good  reaaon  to  believe  then  existed.  A 
almliar  qoeatlon  waa  preaented  In  Fran- 
roenr  Kewhonae,  40  Fed.  Rep.  618,  48 
Fed.  Rep.  286.  In  that  case  Judge  Saw- 
TEK  held  that  where  a  grant  to  a  railroad 
excepts  mineral  lands,  the  term  " mineral 
lands"  means  land  known  to  be  mineral 
land  when  the  grant  took  effect,  or  which 
there  waa  then  good  reason  to  bellpTB  waa 
mineral  land.  And  In  a  town-site  case 
recently  decided  by  the  anpreme  court  of 
the  United  States,  it  waa  held  that  the 
grantee  of  the  county  judge  could  not  be 
deprived  of  the  lauda  because  of  the  dis- 
covery of  minerals  In  them  snbHeqnent  to 
the  grant.  Justice  Field,  dellrering  the 
ocdnlon  of  the  conn,  aaid:  "It  la  true  the 
langnage  d  tlwReviaed  Statatea  toochlog 
the  acqnlaltlun  tit  title  to  mineral  landa 
within  the  llmlta  of  townnBltee  is  very 
broad.  The  declaration  that  '  no  title 
ahall  be  acquired,*  under  the  provisions  re- 
lating to  such  town-sites  and  the  sale  of 
landa  therein,  *  to  any  mine  of  gold,  silver, 
cinnabar,  or  copper,  or  to  any  valid  min- 
ing claim  or  posHeasion  held  under  exist- 
ing laws,'  would  seem  on  first  Impression 
to  constitute  a  reservation  of  soch  mines 
in  the  land  sold,  and  of  mining  claims  on 
them,  to  the  United  States;  but  such  is 
not  the  necessary  meaning  of  the  terms 
used.  In  strictness  they  Import  only  that 
the  provisions  by  which  the  title  to  the 
landin  auchtown-altesls  tranirferred  shall 
not  be  the  means  of  passing  a  title  also  to 
mines  of  gold,  silver,  cinnabar,  or  copper 
in  the  land,  or  to  valid  mining  claims  or 
possessions  thereon.  They  are  to  be  read 
in  connection  with  the  clause  protecting 
existing  rights  to  mineral  veins,  and  with 
the  qnallfleatloQ  uniformly  accompanying 
exceptions  in  acts  of  congress  of  mineral 
landa  from  grant  or  sale.  Thus  read,tl]ey 
must  be  held,  we  think,  merely  to  prohibit 
the  pasaage  of  title  under  the  provisions 
of  the  town-site  laws  to  niineB  of  gold, 
silver,  cinnabar,  or  copper,  which  are 
known  to  exist,  ou  the  issue  of  the  town- 
site  patent,  and  to  mining  claims  and  min- 
ing possessions,  in  respect  to  which  such 

firoceedlngs  have  been  taken,  under  the 
aw  or  the  custom  of  miners,  as  to  render 
them  valid,  creating  a  property  right  In 
the  holder,  and  not  to  prohibit  the  ac< 
qnlsition  for  all  time  of  mines  which  then 


lay  bailed  unknown  in  the  depths  of  the 
earth.  The  exceptions  of  mineral  lands 
from  pre-emption  and  settlement,  and 
from  grants  to  states  for  universities  and 
schools,  for  the  constmctloa  of  public 
buildings,  and  In  aid  u(  railroads  and 
other  works  of  internal  improvement,  are 
not  held  to  exclude  all  landa  in  which  mln- 
erala  may  be  found,  but  only  those  where 
the  mineral  Is  In  sufficient  quantity  to  add 
to  ttieir  richness,  and  to  justity  expendi- 
ture for  Its  extraction,  and  known  to  be 
so  at  the  date  of  the  grant.  There  are 
vast  tracts  of  country  in  the  mlnlngstates 
which  contain  precious  metals  in  small 
quantities,  but  not  to  a  sufflclent  extent 
to  justify  the  expense  of  their  exploita- 
tion. It  iB  not  tosnch  lands  thatthe  term 
'mineral,*  in  the  sense  of  this  statute,  is 
applicable.  •  *  *  In  connection  with 
these  views  It  is  to  be  borne  In  mind  also 
that  the  object  of  the  town-site  act  was 
to  afford  relief  to  the  Inhabitants  ol  cities 
and  towns  upon  the  public  landa,  by  friv- 
Ing  title  to  the  lands  occupied  by  them, 
and  thus  Induce  them  to  erect  suitable 
buildings  for  residence  and  business.  Un- 
der such  protection,  many  towns  have 
grown  up  on  lands  which,  previously  to 
the  patent,  were  partot  the  public  domain 
of  the  United  States,  with  buildings  of 
great  value  for  rertdence,trade,and  mann- 
lactnres.  It  would  in  many  instances  be 
a  great  Impediment  to  the  progress  of 
such  towns  if  the  titles  to  the  lots  occu- 
pied by  their  inhabitants  were  subject  to 
be  overthrown  by  e  subsequent  discovery 
of  mineral  deposits  upon  their  surface.  If 
their  title  would  not  protect  them  against 
a  discovery  of  minea  in  them,  neither 
would  it  protect  them  against  the  Inva- 
sion of  th^r  property  for  the  purpoae  olex- 
plorlug  for  mines.  The  temptation  to 
such  exploration  would  be  according  to 
the  suspected  extent  of  the  minerals,  and. 
being  thus  subject  to  Indiscriminate  in- 
vasion, the  land  would  be  to  one  having 
the  title  poor  and  valneleaa.  Just  In  pro- 
portion to  the  supposed  richness  and 
abundance  of  Its  products.  We  do  not 
think  that  any  such  results  were  contem- 
plated by  the  act  of  cong^^ss,  or  that  any 
constructioD  should  be  given  to  the  pro- 
vlslon  In  question  which  could  lead  to  such 
results.  Our  conclusion,  as  already  sub- 
stantially stated.  Is  that  congress  only  In- 
tended to  preserve  existing  rights  to 
known  mines  of  gold,  silver,  cinnabar,  or 
copper,  and  to  known  mining  claims  and 
possessions.  agaluBt  any  assertion  of  title 
to  them  by  virtue  of  the  conveyances  re- 
ceived under  the  town-site  act,  and  not  to 
leave  the  titles  of  purchasers  on  the  tuwn- 
sitesto  bedlsturbed  hyfuturedlscoverles." 
Dnvls  v.  WIebold,  U  Sup.  Ct.  Rep. 628,  (filed 
April  6, 1801.  > 

It  Is  claimed  by  appellants  that  Judf^e 
My  res  had  no  authority  to  convey  tlie 
land  to  plaintiff,  because  the  constitution 
of  1K79  abollHbed  the  county  court  and  the 
office  of  county  Judge:  that  the  superior 
Judge  could  not  lawfully  convey  the  prop- 
erty to  plain  tiff  without  express  leglsla  tion 
autfaorlxing  him  to  do  so.  We  do  not 
think  this  contention  Is  sound.  Under  the 
constitution  and  laws  of  this  state,  the 
superior  courta  are  the  successors  ot  the 
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(County  courts  wlifch  existed  prior  to  1879. 
-Sections  5,  6.  art.  6,  Const.;  St.  1S80,  pp.  2, 
23.  The  Judges  ol  the  superior  courts  are 
clothed  with  all  the  powers  formerly  exer- 
cised by  the  county  Judges,  and  as  the 
trust  created  by  the  patent  to  Fitch  was 
an  offlclal  trust,  and  in  no  sense  a  per- 
sonal one,  Judi>:e  Myres  became  the  suc- 
cessor ol  the  county  Judge,  and  as  such 
was  authorized  to  convey  the  lot.  Super- 
visors T.  Railroad  Co.,  24  Wis.  126;  Whit- 
tleeey  v.  Hoppenyan,  (Wis.)  39  N.  W.  Rep. 
366. 

There  Is  no  evidence  of  any  valid  min- 
ing claim  or  possession  at  the  time  of  the 
grant  to  Dodsworth,  and,  as  It  was  not 
known  to  be  mineral  land,  it  was  not 
"public  mineral  land"  when  the  defendant 
Belle  Hill  located  thereon.  Deffeback  v. 
Hawke,  115  U.  S.  892,  6  Snp.  Ct.  Rep.  95. 
Ttaecourtdld  not  errin  excloulng  Exhibits 
A  and  B.  They  were  clearly  Incompetent 
and  Immaterial  evidence.  Although  the 
appellants'  specifications  of  Insuftlclency 
of  the  evidence  to  support  the  findings  are 
not  set  forth  with  particularity  or  In 
proper  form,  we  have  disregarded  the  ob- 
jection made  by  respondent,  and  consld* 
ered  all  of  the  points  made  by  appellants. 
The  Judgment  and  order  are  affirmed. 

We  concur:  Beattt,  C.  J. ;  Db  Haven, 
J.;  Sharfstrin.  J.;  Harrison,  J.i  Ua- 

KOtlTTB,  J.;  McFaBLANB,  J. 
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Matrhofer  v.  BoABr  of  Education  et  ah 
{No.  13,675.) 

(Supreme  Court  of  California.  May  18, 1881.) 
Mbchahios'  Liens — School  Bdildinqs. 
Const.  Cal.  art.  20,  8  15,  gives  material- 
men a  lien  upon  the  "property"  to  whioU  they 
have  furnished  material,  and  Code  Civil  Froo.  % 
118S,  grants  them  a  lien  upon  "any  building"  to 
which  they  have  furnished  material;  but  Const 
arL  11,  §  18,  prohibits  school-districts  from  Incur- 
ring indebtedness  exceeding  the  annual  revenue 
provided  therefor,  unless  provision  shall  be  pre- 
viously made  fur  the  payment  thereof  by  taxa- 
tion. Heldy  that  a  publie  school-house  is  notsob- 
jeot  to  the  meobaoio's  lien  laws. 

Commissioners*  decision.  Department 
1.  Appeal  from  superior  court,  San  Diego 
county;  W.  L.  Pirrce,  Judge. 

John  M.  Lncas,  for  appellant.  J,  P. 
Goodwin,  Wellborn,  Parker  A  StevenB, 
and  Watson  &  HUiks,  tor  respondents. 

Temple,  C.  This  action  was  brought 
to  foreclose  a  lien  for  materials  furnished 
to  a  subcontractor  for  the  buUdIng  of  a 
public  sehool-honse.  Final  Judgment  was 
entered  upon  demurrer  to  the  complaint, 
and  ptalntltf  appeals  from  the  judgment. 
Whether  the  laws  of  this  state  give  to 
mechanics  and  material-men  the  right  to 
have  a  lien  opon  such  buildings  is  the  only 
question  neceBsary  to  consider  upon  this 
appeal.  Section  15,  art.  20,  of  the  consti- 
tution, provides:  "Mechanics,  material- 
men, artisans,  and  laborers  of  every  class 
sbatl  have  a  lien  upon  the  property  upon 
which  they  have  l)estowed  labor  or  fur- 
nished material  for  the  value  of  such  labor 
done  and  material  furnished ;  and  the  leg- 
islatnre  shall  provide,  by  law,  for  the 
ripeedy  and  efficient  enforcement  u(  sncb 


liens.*  Section  IISS.  Code  Civil  Proc.,  en- 
acts that  mechanics  and  material-men 
shall  have  a  lien  for  labor  or  material 
used  in  the  construction  of  any  bulldlns 
or  other  structure.  The  following  sec- 
tions prescribe  the  procedure  and  the  ef- 
fects of  certain  acts.  The  claim  is  made 
that  public  buildings  are  included  both 
In  the  word  "property"  used  in  theconsti- 
tutlon,  and  In  the  phrase  "any  bnllding" 
used  In  the  Code,  and  therefore  it  mn'4t 
necessarily  follow  that  mechanics  and  ma- 
terial-men are  by  these  provisions  fdven 
a  right  to  a  Hen  upon  such  buildings. 
But  this  Ignores  the  rule  of  statutory  con- 
struction, that  the  state  is  not  bound  by 
general  words  In  a  statute  which  would 
operate  to  trench  upon  its  sovereign 
rights,  Injuriously  affect  its  capacity  to 
perform  is  functions,  or  establish  a  right 
of  action  against  it.  Says  Mr.  Justice 
Stort  In  n.  S.  V.  Hoar,  2  Mason,  314:  "In 
general,  acts  of  the  legislature  are  meant 
to  regulate  and  direct  the  acts  and  rights 
of  citizens;  and  In  most  cases  the  reason- 
ing applicable  to  them  applies  with  very 
different,  and  often  contrary,  ftirce  to  the 
government  itself.  It  appears  to  me, 
therefore,  to  be  a  safe  mle»  founded  in  the 
principles  of  the  common  law,  that  the 
general  words  of  a  statute  ought  not  to 
Include  the  government  or  affect  Its  rights, 
unless  that  construction  be  clear  and  In- 
disputable upon  the  text  of  the  act.  **  To 
the  same  effect  are  the  following  cases: 
Swearingen  v.  n.S.,11  Oill.  ft  J.  378;  Com. 
V.Baldwin.  1  Watt,  64;  Bank  v.  0.3.19 
Wall.  239;  n.  S.  v.  Davis,  8  McLean,  484; 
U.  S.  V.  Williams.  5  McLean,  133;  Com.  v. 
Johnson,  6  Pa.  St.  136;  Josselyn  v.  Stone, 
28  Miss.  753;  People  v.  Herkimer,  4  Cow. 
345;  and  a  great  many  others.  It  is  mis- 
leading to  say  that  this  construction  is 
adopted  on  Che  ground  of  public  policy. 
The  import  of  the  language  is  not  limited, 
becanse  It  would  be  against  public  policy 
to  give  to  the  words  their  natoral  effect, 
but  because.  In  view  of  rnmlllar  mles  of 
construction,  a  different  intent  Is  mani- 
fested In  the  language  used.  The  govern- 
ment was  created  and  shaped  by  the  con- 
stitution. It  Is  not  an  end  in  Itself,  but  a 
mere  instrumentality  for  public  service.  Its 
powers  and  functions  exist  only  fur  the 
people.  One  of  Its  functions  la  to  enact 
laws  for  the  government  of  the  Inhabit- 
ants within  Its  limits,  thereby  affording 
them  protection  and  advancing  their  gen- 
eral welfare.  The  property  It  holds  Is 
simply  to  enable  It  to  perform  the  service 
required  of  It.  It  is  as  much  devoted  to 
public  use  as  are  the  streets  and  high- 
ways, though  in  a  different  way,  and  It  Is 
generally  held  by  a  different  tenure.  In- 
stead of  being  the  natural  and  obvious 
conclusion  that  a  general  law  providing 
remedies  for  private  indivldunla  was  in- 
tended to  enable  a  creditor  of  the  state  to 
seize  this  property  for  the  satisfactdon  of 
his  debt^  It  wonld  be  a  most  unnatural  In- 
ference. The  constitution  has  Itself  pro* 
vlded,  as  the  only  means  which  the  state 
has  for  the  payment  of  its  debts,  the  exer- 
cise of  the  sovereign  power  ol  taxation. 
And  for  each  political  subdivision  the  rule 
Is  the  same.  These  revenues  are  divided 
Into  specific  funds,  and  one  furnletaing 
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labor  or  materials  to  the  state  koows  to 
wbat  be  must  Inolf  for  payment.  He  be- 
comen  a  creditor  of  aspeclflc  fund, and  has 
DO  rights  except  with  refereuce  to  such 
fund.  The  law  couferrlng  the  right  to  a 
raechanic'ft  lien  Implies  a  right  ot  action  to 
enforce  It.  One  cannot  sue  the  state,  un- 
less expressly  authorised  by  statute,  and 
thlB  principle  is  embodied  in  oar  constitn- 
tlun.  General  statutes  creating  new  reme- 
dies tf>r  individnals  have  never  been  held 
to  authorize  such  suits.  The  former  con- 
stitution of  the  state  provided :  "All  prop< 
erty  In  the  state  shall  be  taxed  In  propor- 
tion to  Its  valae. "  There  was  no  express 
limltatinn  upon  the  meaning  of  the  words 
oned.  and  unquestionably  in  their  natural 
Import  they  included  public  property.  It 
was  held  that  such  construction  would  be 
Inconsistent  with  the  purposes  ot  taxa- 
tion, (People  V.  Doe,  S6  Cal.  220,)  and  It  I9 
strange  that  such  a  case  ever  arose.  The 
Inconsistency  there  was  perhaps  a  little 
more  obvious  than  here,  but  the  principle 
Is  the  same,  and  the  claim  here  Is  really  as 
Inconsistent  as  there  with  the  theory, 
plan,  and  policy  of  the  government  with 
reference  to  its  revenues  and  Its  tenure  ol 
the  property  it  holds  for  public  service. 

The  public  policy  appealed  to  la  laid 
down  In  the  constitution  itself.  It  Is  a 
conetltudonal  policy.  The  section  under 
consideration  on  its  face  purports  to  be  a 
Code  provision  providing  a  remedy  by  In- 
dividuals against  Individuals.  The  con- 
atitutlonal  policy  referred  to  bnt  empha- 
sizes the  rule  of  construction  which  would 
have  been  sufficient  of  Itself.  And  the  po- 
sition la  firmly  fixed  beyond  cavil  by  sec- 
tion 18,  art.U^  which  prohibits  school-dis- 
tricts from  Incurring  Indebtedness  exceed- 
ing the  annual  revenue  provided  for  it,  un- 
less before  the  indebtedness  Is  incurred 
provision  shall  be  made  for  the  payment 
ot  the  debt  by  taxation.  Could  there 
be  a  plainer  declaration  that  all  indebt- 
edness shall  be  paid  from  the  revenue  pro- 
vided by  law?  Supposing,  therefore,  as 
we  must,  that  the  section  In  the  constUa- 
tlon  was  framed  In  view  of  the  well-known 
rule  of  construction,  and  In  the  same  In- 
strument in  which  are  the  other  provis- 
ions alluded  to,  and  that  it  omits  to  men- 
tion public  buildings,  it  is  manifest  from 
the  language  Itself  that  they  are  not  in- 
cluded. It  would  follow  that  the  judg- 
ment should  be  affirmed. 

■We  concur:  Fitzgebalu,  C.  ;  Foote,  C. 

Per  Cttbiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is 
affirmed. 

W  CsL  W  — 

Eltsroth  t.  Rtan  et  al.  (No.  18,723.) 
(Supreme  Court  of  California.  May  19, 1891.) 
Public  Land— Pitbnts  — Qoieting  Title— Evi- 

DJBNCB — ftECOBDS — EZCEPTIONS — FlUCTICB. 

1.  Receipt  by  the  patentee  of  a  patent  for 
land  iuaed  to  him  by  the  United  States  is  not 
necessary  to  pass  title. 

ft.  Code  CtTll  Froo.  Cal.  S  1919,  provides  that 
apahlio  record  of  a  prlvatewrittng  maybe  proved 
hvA  oertifled  copy,  and  Beotion  1951  provides  that 
the  oertifled  copy  of  the  record  of  a  conveyanoe 
may  be  read  in  evidence  with  like  effect  as  the 
miginal,  on  proof  hy  affidavit  or  otherwise  that 


the  original  Is  not  In  possession  or  anfler  control 
of  the  party  prodnoing  the  copy.  HeZd,  that  it 
Is  not  necessary  to  prove  the  loss  ot  an  original 
patent  be  fore  introducing  a  certiHed  copy  thereof 
in  evidence. 

S.  If  it  were  necessary  for  a  patentee  to  prove 
the  loos  of  the  original  patent  before  introduoing 
a  oertified  copy  is  evidence,  his  testimony  that  he 
never  received  tbe  original,  and  did  not  know 
what  had  become  of  it,  would  be  sufidcient. 

4.  In  an  action  to  q,aiet  title  to  Land,  where 

glaintife  proves  Ms  title,  it  Is  not  InoumDent  on 
im  to  show  that  he  has  not  parted  wltti  it,  or 
that  he  1b  entitled  to  possession. 

5.  It  is  no  defense  to  an  action  to  quiet  title 
to  land  that  a  patent  under  which  plaintiff  de- 
rived title  was  not  recorded  until  after  tbe  action 
was  commenced. 

6.  In  snch  action,  where  defendant  relies  for 
his  title  on  a  constable's  sale  under  execution  on 
a  Judgment  of  a  Jastioe  of  the  peace,  he  must 
show  afDrmatlvely  that  the  Justice  had  Jurisdic- 
tion to  render  the  Judgment 

7.  The  supreme  court  cannot  consider  an  ex- 
ception on  the  ground  ot  the  InsulBoioncy  of  the 
evidence,  unless  the  partioulus  wherein  It  is  In- 
sQfflclent  are  spedfieo,  as  required  I^Code  Civil 
Proc  Cal.  t  W. 

Cummlssloners*  decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  county; 

William  W.  Cross.  Judge. 

Code  Civil  Proc.  Cal.  1»19.  provides  that 
**a  public  record  of  a  private  writing  may 
be  proved  by  the  original  record,  or  by  a 
copy  thereof,  certified  by  the  legal  keeper 
of  the  record."  Section  1951  provides  that 
"every  instrument  conveying  or  affecting 
real  property,  acknowledged  or  proved, 
and  certified  as  provided  in  the  Civil  Code, 
may,  with  tbe  certificate  of  acknowledg- 
ment or  proof,  be  read  In  evidence,  in  an 
action  or  proceeding,  without  further 
proof:  and  a  certified  copy  ot  the  record 
of  BQcta  conveyance  orlnstrument  thus  ac- 
knowledged or  proved  may  also  be  read  in 
evidence  with  like  effect  as  the  original, 
on  proof,  by  affidavit  or  otherwise,  that 
the  original  is  not  In  the  possesslou  or  un- 
der the  control  of  the  party  producing  the 
certified  copy."  Section  648  provides  that 
"  when  tlte  exception  is  to  the  verdict  orde- 
clslon,  npun  thegroand  of  the  Insufficien- 
cy of  the  evidence  to  Justify  It.  the  objec- 
tion must  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient. " 

Welles  Wbitmonr,  {David  Stoddart,  ol 
counsel,)  lor  appellants.  Ch&B.  Q.lMin-^ 
bemon,  for  respondent. 

BfiiX!HGB,  C.  This  Is  an  action  to  quiet 
title  to  a  quarter  section  of  land  In  Tulare 
county.  The  complaint  was  filed  March 
13, 1888,  and  Is  In  the  usual  form  in  such 
cases.  Defendant  Ryan  did  not  appear. 
Oefendnut  Wythe  appeared,  and  by  his  an- 
swer denied  all  tbe  averments  ot  tbe  com- 
plnint,  and  allegetl  that  eacb  ottbedetend- 
ants  had  a  legal  title  and  Interest  In  the 
land  and  premises  In  queftlon.  At  tbe  tri- 
al the  plaintiff  was  a  witness,  and  testified 
that  be  purchased  the  quarter  section  In 
controversy  from  the  United  States,  but 
that  he  never  received  the  patent  for  it, 
and  did  not  know  what  became  ol  the 
original  patent.  He  further  testified,  on 
cross-examination,  that  be  lived  In  Tulare 
county  during  the  year  1874,  and  then  left, 
and  did  not  return  to  the  county  until 
March.  1888.  He  then  Introduced  in  evi- 
dence the  copy  ol  a  United  States  patent. 
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dated  April  15, 1875.  eonreylng  to  him  the 
Hald  quarter  eecdOD.  Attached  to  tbe 
copy  was  a  certificate  of  tbe  actlD?  com- 
misBfoner  of  tbe  generul  land-office  at 
Washington,  nader  seal,  certifying  "  that 
the  annexed  copy  of  patent  in  favor  ot 
Pavid  Eltxroth,  founded  on  Vlaalla,  Oal., 
caab  entry  No.  2,212,  la  a  true  and  literal 
exemplification  from  the  record  In  this 
office. "  The  copy  was  recorded  In  the  re- 
corder's office  of  Talarecounty  on  June  27, 
1888.  The  defendant  objected  to  the  copy 
of  the  patent  being  received  In  evidence, 
on  the  ground  that  the  loss  ot  theoriglniU 
bad  not  been  accoanted  for;  that  it  ap- 
peared from  the  testimony  that  the  plain- 
tiff  never  received  a  patent  for  tbe  land; 
and  that  it  appeared  upon  Ita  face  to  have 
been  recorded  In  the  county  after  the  ac- 
tion was  commenced.  The  court  over^ 
ruled  the  objection,  and  the  defendant  re- 
served an  exception  The  plalntifT  then 
rested  his  case,  and  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the 
plaintiff  had  failed  to  make  out  a  case,  In 
this:  That  his  title.  If  any,  appeared  to 
have  been  acquired  subsequent  to  the  com- 
roencement  ot  tbe  action;  tbatit appeared 
from  the  evidence  that  he  hud  never  re- 
ceived a  patent  for  tbe  land;  and  that  it 
did  not  appear  that  be  was  ever  entitled 
to  the  possession  thereof.  Tbe  notion 
was  denied,  nnd  an  exception  taken.  To 
make  out  bis  case  the  defendant  attempted 
to  sbofv  that  he  had  acquired  title  to  the 
quarter  section  by  and  through  a  con- 
stable's sale  thereof  to  his  grantors,  under 
an  execution  Issued  on  a  Judgment  ren- 
dered against  the  plaintiir  by  a  Justice  of 
tbe  peace  on  the  21et  day  of  October,  1876. 
To  thiH  end  be  offered  In  evidence  the  con- 
stable's certificate  of  sale  and  deed,  In 
proper  form,  and  conveyances  from  the 
grantees  named  therein  to  himself.  He 
then  proved  that  the  plaintiff  named  In 
tbe  Judgment  commenced  an  action  against 
tbe  plaintiff  herein  In  the  Justice's  court  in 
1875,  and  obtained  a  Judgment  'herein  For 
97B  and  costs,  nnd  that  the  record  of  the 
actlun  was  destroyed  by  flre.  In  the  year 
1886.  Tbe  Justice  of  tbe  peace,  In  whose 
court  the  action  was  commenced,  tcatlfles: 
"X  remember  that  there  was  a  Judgment 
rendered  In  that  action  in  favor  of  tbe 
plaintiff  and  against  the  defendant.  I 
know  that  there  was  an  execution  Issued 
on  that  judgment  against  the  property  of 
the  defendant,  but  I  cannot  describe  the 
land  sold."  The  plaintiff  objected  to  the 
certificate  of  sale  and  deeds  being  received 
In  evidence,  upon  the  ground  that  they 
were  irrelevant.  Immaterial,  and  incom- 
petent, for  the  reason  that  no  foundation 
bad  been  laid  for  their  introduction.  The 
couc't  sustained  the  objection,  and  the  de- 
fendant duly  excepted  to  the  rullnfar.  The 
case  was  thereupon  submitted  for  decis- 
ion, and  tbe  court  made  its  findings,  and 
gavejudgment  for  the  plaintiff.  In  due 
time  the  defendant  moved  for  a  new  trial 
upon  a  bill  ot  exceptions.  The  motion 
was  denlpd,  and  hethenappealed  from  the 
Judgment  and  order. 

The  rulings  complained  of  were  clearly 
vi£;lit.  It  wns  not  necessary  that  the 
pluintin  should  have  received  and  accept- 
ed tbe  patrat  in  order  to  vest  la  blm  title . 


to  the  land  granted.  It  Isaettledlawtfaat 
title  by  patent  from  the  United  States  la 
title  by  record,  and  the  delivery  of  the  in- 
strument to  the  patentee  Is  not,  as  in  a 
conveyance  by  a  private  person,  essen- 
tial to  pass  the  title.  U.  S.  v.  Schun,  lu2 
U.  8.  37B:  Donner  v.  Palmer.  81  Cal.  614; 
Cbipley  v.  Farris,46Cal.  639;  Miller  v.  El- 
lis. 61  Cal.  7S;  Grui  v.  Martlnes.  53Cal.  239. 
It  was  not  necessary  that  tbe  plaintiff 
prove  tbe  loss  of  the  original  paten  t  lielore 
he  could  Introduce  tbe  copy  In  evidence. 
Sections  1919, 1951,  Code  Civil  Proc.  But, 
U  such  proof  bad  been  necessary,  we  think 
the  plaintiff's  testimony  that  he  never  re- 
ceived the  patent,  and  did  not  know  what 
had  become  of  It,  quite  snflQclent.  And  It 
was  not  necessary  that  the  plaintiff  prove 
that  he  had  not  parted  with  hla  title,  or 
that  he  was  entitled  to  the  posaessloo  of 
tbe  land.  A  statas  once  established  is 
presumed  by  the  law  to  remain  until  the 
contrary  appears.  Kidder  v.  Stevens,  60 
Cal.  414.  The  objectlun  that  tbe  copy  wns 
not  recorded  until  after  the  action  was 
commenced  was  frivolous.  It  waa  entire- 
ly Immaterial,  for  tbe  purposes  of  thecase, 
whether  the  copy  had  been  recorded  or  not. 

As  to  the  defense.  A  Justice's  conrt  Is 
an  Interior  coui't.  and  Its  Jurisdiction  must 
be  shown  affirmatively  by  a  party  relying 
upon,  or  claiming  anv  right  under,  its 
Judgments.  Jolley  v.  Foltz.  34  Cal.  3?1; 
Kane  t.  Desmond,  63  Cal.  464.  Here  there 
was  no  proof  that  the  defendant  in  the 
Justice's  court  case  relied  upon  was  ever 
served  with  summons,  or  voluntarily  ap- 
peared therein.  Itmuat  bepreaamed,  there- 
fore, that  tbe  Justice  had  no  Jurisdictiim 
to  render  tlia  Judgment  which  he  testified 
wa9  rendered  In  bis  conrt,  and  that  the 
same  was  void.  This  being  so,  the  pur- 
chasers at  the  conatable's  saleacqulred  no 
Interest  lu  tbe  property  bid  In  by  them. 
The  appellant  contends  that  the  flndiiiga 
of  tbe  court  were  not  Justified  by  the  evi- 
dence, and  that  thejndgmentshonld  there- 
fore be  reversed.  Bnt  thebillofexceptl<ms 
brought  up  In  the  record  contains  no 
specifications  of  particulars  In  which  the 
evidence  Is  alleged  to  be  Insufficient  to  Jus 
tlfy  the  findings,  and  this  point  cannot 
therefore  be  considered.  Section  648,  Code 
CIvli  Proc.  It  follows  that  the  Judgment 
nnd  order  appealed  from  should  be  af- 
firmed, and  we  so  advise. 

We  concnr:  VANguEr,  G. ;  Footb,  C. 

Per  Curia u.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 
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People  ex  rel.  Pixi.ev  et  hI.     Fond  et 

al.   (No.  14,194.) 
(Supreme  Court  of  California.  May  19, 1891.) 
Mandamus  to  Boabd  ov  &i.B0nO!T  Commission- 

KKS. 

Under  the  repeated  decisions  of  the  sapreme 
court  of  CsUforaia,  a  writ  of  mandatB  will  not 
issae  to  oomi>3l  the  registrar  and  ^anl  of  el3c- 
tioQ  commissioDers  of  the  city  and  county  of 
Fraooisco  to  ooant  tbe  votes  cast  in  certain  pre- 
cincts for  candidates  for  the  ofQoes  of  sapervuor 
and  police  commissioner,  to  declu^  tbe  resnlt, 
and  to  Isane  certiAcataH  of  election  aooocdinffly. 
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In  bonk.  Application  lor  toMudamuB, 
N.  S.  Wiri,  for  petitioner.   DayIb  Lou- 
derbatA,  lor  revpondente. 

Fatrrbon,  J.  TblB  iB  an  application  for 
a  writ  of  mandate  to  compel  the  re< 
Bpnudentii,the  registrar  and  buard  of  elec- 
tion coDimiSBioners,  to  count  the  votes  In 
certain  precincts  of  the  city  and  county  of 
San  FraiiclBc<»  alleged  to  have  been  east 
tor  candidates  to  fill  the  office  of  super- 
rlRor  for  the  first  board  of  sapervlBurs, 
and  also  those  cast  for  candidates  fur  the 
office  of  police  com nilHSi oner.  The  first  12 
petitioners  named  herein  were  candidatps 
for  the  office  of  sapervieor,  and  the  last  8 
named  were  candidates  for  the  office  of 
police  commissioner.  It  is  alleged  that 
every  one  of  the  petitioners  received  about 
1,600  Totes,  and  was  elected  to  the  office 
for  which  he  was  a  candidate,  there  b^ng 
no  oppoBing  candidate;  and  petltlonem 
ask  that  the  respondents  be  required,  after 
conutlng  the  votes,  to  declare  the  result, 
and  to  issne  certiflcates  of  election  accord- 
ingly. The  qoentlons  argoed  by  conneel 
for  petitioners  are  not  new.  They  may 
not  have  been  presented  so  forcibly  or 
with  as  great  perapicnlty  b^ore.  bat  they 
have  been  determined  adversely  to  the 
contentions  of  the  petitioners  after  careful 
consideration  of  the  constitutional  and 
statutory  provisions  iirermane  to  the  snb- 
l«!ct,  and  we  feel  constrained  to  adhere  to 
the  conatnictlon  heretofore  adopted.  The 
contention  of  petttloners  who  claim  to 
have  been  elected  as  members  of  the  first 
board  of  saperviBors  has  been  settled  ad- 
versely to  them  by  the  decisions  In  Etes- 
mond  V.  l>unD.  66  CaU  24^  248.  and  People 
T.  Buard,  S  Pac.  Kep.  412;  and  the  claim 
of  the  others,  by  the  decisions  In  Staade  v. 
Board,  ei  Cal.  818;  Helnleo  v.  HnlUvan.  64 
Cal.S78,  1  Pac.  Bep.  158;  and  People  v. 
Uammund.  66  Cel.  655,  6  Pac.  Rep.  741. 
The  effect  which  a  decision  overrollntr 
those  cases  would  have  opon  municipal 
proceedlnj^s  tor  over  lOyears  past  is  so  ap- 
parent that  It  Ih  unnecessary  for  us  to 
point  out  the  reason  why  we  should  ad- 
here to  the  decisions  referred  to,  at  least 
so  far  as  the  board  of  snpervieors  Is  con- 
cerned, even  though  we  shonld  bellere 
that  they  were  baBed  upon  nn  erroneous 
cuDBtructlon  of  tho  pruvlsiouB  involved; 
and,  altbougb  the  rule  applies  vrlth  lees 
force  to  the  case  of  the  police  commlsslon- 
ers.  no  good  reason  has  been  shown  why 
the  declBlons  heretofore  rendered  should 
1)6  departed  from.  If  the  principle  Is 
wrong,  or  the  system  works  nnsutlBfac- 
torily,  the  remedy  remains  with  the  peo- 
ple.  Writ  denied. 

We  concur:  Beattt,  C.  J.;  Harribon, 
J.;  Db  Haven^J.;  Oarodtt£,  J.;  McFab- 

LAND,  J. 

M  Cal.  IN  — — — 

•TUDflE  V.  Obic.  (No.  14^8.) 
(/Supreme  Court  ef  California.  Hay  19, 189L) 
ArrsAi.— Failubs  to  File  TaiJtsoiuPT. 
An  appeal  will  he  diamissed  If  the  tran- 
script is  not  filed  within  the  time  praactibed  1^ 
mle  of  court. 

In  bank.  Motion  to  dismiss  appeaL 


Joe.  M.  Ktnlejt  for  appeHant.   H.  C. 

BeJcber,  tor  respondent. 

Per  CcniAu.  It  appears  by  the  certifi- 
cate of  the  county  clerk  of  the  city  and 
county  of  tjan  Francisco  that  appellant 
filed  her  notice  of  appeal  upon  the  6th  day 
of  January.  1891.  and  ber  undertaking  on 
appeal  upon  the  10th  day  of  the  same 
month.  That  the  bill  of  exceptions  was 
settled  upon  the  2d  day  of  January,  1891, 
and  was  filed  the  day  following.  A  mo- 
tion to  dismiss  the  appeal  was  made  April 
Ifi,  3891.  upon  the  ground  that  no  tran- 
script had  been  filed  within  the  time  pre- 
scribed by  the  rules  of  this  court.  Al- 
though the  time  to  file  the  transcript  In 
the  cause  had  long  since  gone  by  at  the 
hearing  of  this  motion,  etlil  no  transcript 
was  on  file  at  that  time,  and  no  causo 
shown  lor  such  failure  to  file  the  same. 

Let  tlie  appeal  be  dismissed. 


  M  Cal.  Uf 

WlLUS  T.  MOilAHAIV  9t  al.   <No.  18,170.> 
(Supreme  Court  ef  California.  Hay  20, 1891.) 
ImmupiBa— Rbvtjsal  or  Ektebtainuskt— En- 

DBUOB— IH8TEUCTION8. 

1.  In  an  action  agaiost  an  innkeeper  for  re- 
fosat  to  entertain  plaintiff,  an  Invalla,  therein 
preventing  blm  from  receiving  tbe  beorat  of  the 
water  of  a  minwal  spring  appnrtenuit  to  the 
hotel,  from  which  it  is  alleged  that  he  had  de- 
rived much  benefit  theretofore,  It  is  not  error  to 
allow  plaintiff  to  tustlfy  that  deprivation  of  the 
water  had  injured  his  health, 

9.  Where  there  la  no  evidence  that  defendants 
refused  to  allow  plaintiff  the  oae  of  the  water,  it 
is  not  error  to  ruuse  defendants'  reqaest  to  in- 
straot  that  they  were  not  bound  to  nimiab  saoh 
water. 

CommisBloners*  decision.  Department  1. 

Appeal  from  superior  conrt, Xiake  coun- 
ty; B.  J.  Hudson,  Judge. 

MarabaU  Arnolds  lor  appellants.  R,  W. 
Crump,  for  respondent. 

Tehplb.  C.  Appeal  from  judgment  and 
order  denying  d^endants'  motion  tor  anew 
trial.  Action  for  damagoefor  refusal  to 
entertain  plaintiff  at  defendants*  hotel, 
thereby  preventing  him  from  receiving  the 
benefit  of  Bartlett  Springs  wnter.  It  ap- 
pears that  defendants  were  proprietors  of 
Burtlett  Springs,  in  Lake  county,  and  of 
a  hotel  at  the  springs,  fur  the  accommu- 
datlon  of  guests,  who  resorted  there  lu 
great  nambera  tor  the  water,  which  was 
the  principal  Indncemrat  for  guests  to  vis- 
it the  hotel.  The  plaintiff  was  an  Invalid, 
and  had  on  several  occasions  been  enter- 
tained at  the  hotel  and  benefited  by  the 
water.  On  the  9th  day  of  June,  188S,  lie 
again  reqneeted  entertainment  as  a  guest. 
There  was  room  for  bis  accommodation. 
He  was  a  fit  and  proper  person,  and  had 
ample  means  of  payment.  The  manager, 
one  of  tlie  proprietors,  being  present,  re- 
fused him  entertainment.  Raying:  "I'll 
tuach  you  how  to  get  up  a  petition  to 
have  me  removed."  It  la  claimed  here  that 
the  court  erred  In  allowing  plaintiff  to  tes- 
tify that  preventing  him  from  using  the 
water  had  a  very  injurious  effect  upon  bis 
health.  Under  the  clrcnmstances,  how- 
ever, this  amonnted  to  no  more  than  the 

Brevlons  statement  that  the  water  had 
eneflted  blm;  that  be  was  an  invalid, 
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and  had  rlaited  the  sprln;^  boplng  to  be 
benefited  again.  The  jury  could  nut  hare 
been  misled,  for  It  could  have  had  no  oth- 
er nicanlnK-  The  complaint  avera,  and 
the  evidence  shows,  that  the  water  was 
the  principal  Inducement  to  vleitora  o(  the 
hotel,  and  was  the  sole  Inducement  to 
plalntltf.  Kecessarlly,  to  he  deprived  of  it 
would  be  on  Injury  In  his  estimation.  Er- 
ror is  also  claimed  In  the  refusal  to  give 
defendants*  fourth  Instruction,  to  the 
effect  that  defendants  were  not  bound  to 
furnish  water  of  the  Bprln^.  There  was  no 
evidence  that  they  refused  to  allow  plain- 
tiff the  use  of  It.  His  injurr  was  in  beln^ 
refused  entertainment  at  the  hotel,  and, 
In  conseqaence,  the  nee  of  the  water.  We 
think  tbe  Judgment  and  order  sbonld  be 
Affirmed. 

We  concur:  Belcher,  C.C.;  Foote,  C 

Per  Curiam.  For  the  reasons  tjirlven  In 
the  foregoing  opinion  the  Jadgment  aod 
order  are  affirmed. 


n  Cal.  IH 

Pacifio  Pat.  Co.  t.  Bolton  et  aJ.  (No. 
14,162.) 

(Supreme  Court  of  Cal^ftMTito.  ICay  1891.) 

APPBAL— -UKDSBTAKIIta — SCTnoiBNCT. 

Where  defendants  have  filed  an  nndertak- 
liLg  on  appeal  from  the  Judgment  BsaloBt  them  and 
oao  for  stay  of  exeootloa,  in  neither  of  which  Is 
made  any  reference  to  an  appeal  from  an  order 
denyiDg  their  motion  for  new  trial,  they  caDsot 
perfect  the  latter  appeal  by  filing  an  nndertak- 
ing  in  the  supreino  court,  and  olalmiag  tbo  bene- 
fit of  Coda  Civil  Proc.  Cat  f  964,  for  that  section 
refers  to  defective  undertakings,  while  in  this 
appeal  from  tbe  denial  of  a  new  trial  there  is  no 
UDoertaktng  at  alL 

Department  1.  Appeal  from  tinperlor 

court,  city  and  county  of  San  Francisco; 
T.  H.  Reakdon,  Judge. 

J.  M,  Wood,  tor  appellants.  Otto  Tarn 
SutieB,  for  respondent. 

Garoutte,  J.  This  Is  a  motion  to  dis- 
miss an  appeal  from  an  order  denying  a 
new  trial.  It  Is  based  upon  the  ground 
that  the  appeal  was  not  perfected  within 
the  time  required  by  law,  inasmuch  as 
appellants  filed  no  undertaking  on  appeal 
from  the  order  denying  the  motion  for  a 
newtrlal.  Itappearsthat  appellants  filed 
an  undertaking  on  appeal  from  the  Judg- 
ment In  the  sum  of  f 300,  coupled  with  an 
undertaking  In  the  sura  of  950C,  for  the 
purpose  of  staying  the  execution,  condi- 
tional upon  the  affirmance  of  the  Judg- 
ment. No  reference  whatever  is  found  in 
the  undertaking  as  to  any  appeal  from 
the  order  denying  defendants'  motion  (or 
a  new  trial.  At  the  time  this  motion  was 
heard  appellants  had  filed  a  sufficient  un- 
dertaking in  this  court,  approved  by  tbe 
chief  Justice,  claiming  the  benedtfl  to  be 
derived  from  section  9r4  of  the  Code  of 
Civil  Procedure,  and  claiming  thnt  the 
original  undertaking  was  simply  Insuffl- 
cierit.  Their  contention  In  this  regard 
cannot  be  sostalned,  and  their  action  in 
filing  the  undertaking  In  this  court  Is  of 
no  avail.  The  llllng  of  a  new  undertak- 
ing In  this  court  In  accordance  with  the 
foregoing  section  of  tbe  Code  la  Mmtted  to 


cases  of  defective  nndertaktngs,  and  in  this 
case  there  Is  nothing  whatever  upon 
which  to  found  a  valid  undertaking  upon 
an  appeal  from  the  order  denying  the  new 
trial.  The  undertaking  filed  In  the  lower 
court  does  not  refer  to  any  appeal  from 
the  order  denying  the  motion  for  a  new 
trial,  and  upon  Its  face  there  Is  an  entire 
absence  of  anything  to  Indicate  that  such 
was  its  purpose  and  Intent.  The  (orego- 
fng  facts  of  this  case  are  tbe  same  as  are 
found  In  Schurti  v.  Bomer.  81  Cal.  244.  22 
Pac.  Rep.  657,  and  the  court  in  dismissing 
that  appeal  said :  "For  these  reasons  the 
bond  approved  and  filed  in  this  court  was 
inenectiial  for  any  purpose,  and  the  appeal 
mustbedlsmiSHed;*'  and  to  the  same  effect 
Is  Bemland  v.  Beecher,  74  Cal.  618. 18  Pac. 
Rep.  510.  Appellants'  counsel  relies  upon 
section  965  of  the  Code  of  ClvU  Procedure, 
which  provides  that  executors  who  have 
given  official  bonds  may  rety  upon  such 
bonds  In  appeals  from  orders  and  Judg- 
ments of  the  superior  court  in  matters  per- 
taining to  the  estate,  etc.  It  Is  sufficient 
to  say  tbat  there  Is  nothing  In  the  record  • 
to  show  that  the  defendant  executon 
erer  gave  any  official  bond,  and  this  Is 
not  an  appeal  from  an  order  made  In  the 
**  proceedings  had  upon  the  estate. "  While 
the  notice  of  the  motion  to  dismiss  tbe 
appeal  Is  technically  defective.  It  Is  plainly 
apparent  that  tbe  error  Is  clerical,  and  It 
should  not  invalidate  the  notice.  Let  the 
appeal  from  the  order  be  dismissed. 

Waconcur:  Harribon.J.;  Patbbson,  J. 

  n  Cal.  16B 

People  t.  Wallace.   (No.  20,688.) 
(Supreme  Court  of  California.  May  20, 18BL) 
HoKiciDS— Evidence— Waiter  or  Oancnox— 

iNSTSnCTIONS. 

1.  On  indictment  of  an  employe  In  a  low  the- 
ater, resorted  to  by  immoral  women,  fbr  murder, 
tbe  admission  of  evidoooe  that  defendant  had 
solicited  a  woman  Inmate  to  live  with  him  is 
prejudicial  error. 

3.  The  inmates  of  such  resort  lutving  been 
called  as  witnesses,  tbe  Jnry  are  the  sole  judges 
of  their  credibility,  and  it  is  error  for  tbe  court 
to  instruct  that,  sluco  tba  law  licenses  such  re- 
sorts, it  is  submitted  whether  it  Is  Justifiable  to 
charge  tho  inmutcs  with  want  of  veracit7)  unac- 
companiud  by  other  proof. 

a.  On  indictment  for  murder,  a  witness  can- 
not testify  that  when  the  shot  was  fired,  tdlling 
deceased,  a  third  person,  shown  to  have  shortly 
before  conversed  with  defendant,  exclaimed  tbat 
he  would  bet  dcfeiidunt  killed  deceased ;  nor  can 
he  testify  to  the  fact  that  a  remark  was  made 
without  giving  its  substance,— the  evidenoe  b^ng 
mere  hoarsny. 

4.  TbQ  fact  that  defendant's  attorney,  after 
repeatedly  objecting  to  the  admission  of  such  ev- 
idence, peraisteutly  sought  to  be  brought  out  by 
tho  state  notwithstanding  the  court  ruled  it  In- 
competent, conscQts  to  tbe  witness*  saying  what 
tbe  remark  was  in  replyto  inquiryfiromthe  Jury, 
is  not  a  waiver  of  defoadant's  ob]ection.  Tbe 
evidence  bciog  incompetent  and  prejudicial,  the 
court  should  not  have  admitted  it,  even  with  con- 
sent of  counsel,  and,  having  done  so,  should  have 
stricken  it  out.   Fi.TERaoN,  J.,  dissenting. 

a.  Error  In  the  ooort's  refusal  to  strike  ont 
such  evidence  is  not  cored  by  a  snbsegnent  in- 
struction that  defendant  is  not  bound  by  any- 
thing said,  not  in  bis  hearing  or  presence,  by  tba 
person  who  made  the  remark,  such  instruction 
not  being  a  plain  and  nnetnivooal  direction  tf 
disregard  the  evidence. 
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flb  The  court  eanaot,  on  appeal,  disrefmrd  erl- 
dcnoe  erroneously  admitted,  and  look  into  the 
UDoblectionable  evidence  to  determine  whether  It 
is  sufflclont  to  sustain  the  verdict. 

Id  bank.  Appeal  trom  superior  court, 
dty  and  county  of  San  Francisco;  J. 
McM.  Sbaftbh,  Jod^e. 

Jtobert  Fermi  and  Samuel  Sbortrldge, 
tor  sppellunt.  W.  B.  H.  Hart,  Atty,  Qea., 
for  the  People. 

Db  Ha7BN,  J.  The  d^endant  was  con- 
rictedof  the  crime  of  murder  Id  tlie  flret 
deeree,  tor  the  killllns  of  one  Albert  H. 
Blee,  and  adjadged  to  BUfler  the  penalty 
or  death.  From  this  Judgment,  and  an 
order  refuafne  falm  a  new  trial,  thin  appeal 
iB  taken.  The  boralcide  was  committed 
at  a  place  known  as  the  "Elite  Theater, " 
in  San  FranclBco.  The  deceased  was  the 
proprietor  of  this  resort,  and  the  defend- 
ant was  employed  there  lor  the  purpose 
of  keeping  order  and  suppresalnff  dlstDrb- 
anoes.  This  so-called  "theater" Is  spok- 
en of  by  one  of  the  witnesses  as  a  "cellar." 
and  was  denominated  by  cooneel  for  the 
appellant,  during  the  trial,  as  a  "  dtre,  "and 
its  character  1b  sufficiently  disclosed  by 
the  testimony,  which  shows  that  the  the- 
ater Is  beluw  the  street,  ano  that  It  la  a 
part  of  the  dnty  of  the  "actresses"  there 
employed  to  serve  drinks,  attend  the 
"boxes,"  and  solicit  patronage  for  the 
bar.  Upontbetrlal  Lulu  Vernon, an  "act- 
ress" In  this  "theater,"  was  a  witness 
for  the  people,  and  was  permitted  to  tes- 
tify that  d^endant  knocked  at  her  bed- 
room door  on  the  day  of  the  Bhootlng, 
and  that  she  did  not  admit  him.  The  at- 
torney for  the  people  then  asked  her: 
"Since  you  have  been  working  at  the 
Elite  Theater,  has  this  man  Wallace  asked 
yon  to  be  bis  girl?"  The  question  was 
objected  to  by  appellant,  whereupon  the 
attorney  for  the  pet>ple  made  this  state- 
ment: "It  your  honor  pleaee.  this  defend- 
ant has  had  his  counsel  ask  thlH  woman 
If  she  has  been  leading  a  decent  and  virtu- 
ous life,  and  I  want  to  show  what  endeav- 
ors this  defendant  has  made  to  Induce  her 
to  live  with  him."  The  objection  of  the 
defendant  was  overruled,  and  the  witness 
answered:  "Yes;  he  asked  me  to  be  his 
girl.  *  She  further  said  she  told  blm  "  No, " 
that  she  ''didn't  wish  any  fellow."  The 
admission  of  this  testimony  was  errone- 
ous. It  was  not  relevant  to  any  issue  in- 
volved in  the  case,  and  wan  dearly  calcu- 
lated to  present  the  appellant  before  the 
jury  as  a  low  and  degraded  character.  It 
may  be  that  there  are  those  who  look 
with  some  indifference  upon  the  moral  de- 
lloqaendes  of  men  In  their  social  ntlatlons 
with  the  other  sex.  If  sncli  conduct  Is  not 
too  flagrant  and  notorious.  But,  even  If 
this  should  be  assumed  as  the  fact,  it 
would  not  follow  that  this  evidence  wae 
not  prejudicial,  as  its  object— ItB  declared 
purpose  and  effect — was  to  show  tha  t  ap- 
peHant  had  proposed  to  "live"  with  this 
woman  In  a  state  of  shameless  Immorali- 
ty. One  of  the  attonieys  fur  the  people 
concedes  this  In  his  brief.  He  says :  "  The 
whole  testimony  at  full  length  amounts 
to  one  single  verbal  request  by  him  that 
she  should  take  op  with  him  the  relations 
which  are  common  to  people  ot  their  class 
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and  surroundings,  and  which  make  no 
greater  figure  In  our  estimation  of  sach 
people  than  woald  marriage  among  peo- 
ple of  a  different  social  plane,  and  whose 
lives  are  ordered  more  In  accordance  with 
conventionalities."  The  occupation  of 
this  witness,  all  of  the  surroundings  and 
character  of  the  so-called  "theater"  In 
wtitch  Bhe  was  employed,  were  fully  dis- 
closed by  the  evidence,  and  the  proposi- 
tion to  "live"  with  her,and  she  to  become 
his  "girl,  "looked  to  a  relation  which  need 
not  be  characterised  here,  but  which  the 
Jurors,  as  men  of  ordinary  observation, 
must  be  presumed  to  have  fully  under- 
stood. But  one  Inference  could  be  dra  wn 
from  this  testimony,  and  that  most  preja- 
dlcial  to  the  appellant,  In  the  minds  ot 
men  ot  ordinary  decency  and  of  average 
morality.  The  evidence,  having  only  this 
tendency,  and  being  wholly  Irrelevant, 
should  not  have  appeared  In  the  caao. 
People  V.  Fair.  48  Cal.  187;  People  v.  Dye, 
75  Oal.  112.  1«  Pac.  Bep.  537;  People  t. 
Tlley.  (Gal.)  24  Pac.  Bep.  290. 

2.  One  Moore  was  called  as  a  witness 
for  the  people,  in  rebuttal,  and  referring 
to  the  time  ot  the  homicide,  and  a  restaa- 
rant  near  the  Elite  Theater,  this  queptlou 
was  asked  him:  "Between  live  minutes 
to  eight  and  five  minutes  past  eight,  and 
while  you  were  In  the  restaurant  afteryoo 
had  left  Wallace  and  had  a  conversation 
with  him,  in  which  he  mentioned  Rice's 
name  to  you,  did  you  not  hear  a  pistol 
shot,  and  exclaim  immediately, 'Wallace 
has  killed  Rice?' "  The  witness  answerbi, 
"  No. "  This  question  called  for  irrelevant 
and  Incompetent  testimony,  but.  as  It  was 
answered  In  the  negative,  ot  Itself  did  no 
harm;  but  afterwards  one  Guthrie,  the 
keeper  ot  the  restaurant  in  which  the  re- 
mark was  alleged  to  have  been  made,  was 
placed  upon  the  witness  stand  by  the  pros- 
ecution and  asked:  "After  the  firing  of 
the  shots,  did  this  man  Moore  say  to  you 
that  Wallace  had  killed  Rice?"  The  court 
sustained  an  objection  to  this  upon  the 
gronnu  that  the  matter  was  faearauy,  and 
inadmissible  under  any  circumstances. 
This  ruling  was  clearly  right.  The  incom- 
petency ot  the  evidence  called  tor  by  the 
question  Is  glaring,  but,  notwithstanding 
this,  and  the  roling  ot  the  court  asserting 
Its  Inadmissibility,  the  Question  was  im- 
mediately repeated  by  the  attorney  con- 
ducting the  prosecution,  and  the  defend- 
ant was  again  compelled  to  appeal  to  the 
court.  The  court  finally  ruled,  notwith- 
standing the  objection  of  defendant,  that 
the  witness  might  answer  directly  wheth- 
er Mooredidordld  not  make  any  remark  at 
the  time  and  plaoe  referred  to.  indicating 
that  be  beard  the  shots  which  killed  Bice, 
but  must  not  repeat  the  language  used,  to 
whlcu  defendant  duly  excepted.  In  this 
ruling  the  court  erred.  Eis  It  was  Immate- 
rial whether  Moore  hpard  the  shots  or 
not,  and  the  answer  of  the  witness  that 
Moore  did  say  something,  taken  in  con- 
nection with  the  direct  question  as  to  the 
language  used,  which  was  not  allowed, 
could  hardly  fall  to  suggest  to  the  Jury  the 
nature  of  the  remark  made,  and  was  little 
less  damaging  to  the  defendant  than  It 
such  rejected  question  had  been  answered 
In  the  affirmative.  At  this  point  different 
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Jurors  besfan  to  more  partfcalsrij  qnee- 
tlon  the  wltnens  aboat  tbe  clrcnmatancea, 
and  flnall7  one  Juror  said:  "Wehave  not 
heard  yet  t7hatthelanii;aage  waatbat  this 
Moore  lined  at  the  time."  Whereapon  tbe 
a!,torDe7  for  tbe  people,  Instead  of  an- 
BwerlDic  that  such  testimony  was  not  un- 
der tbe  rulings  of  the  court  proper  to  be 
laid  before  the  Jury,  Bald:  "That  Is  what 
T7e  would  Itbe  to  have,  and  we  do  not  ob- 
ject to  letting  It  Roln."  Objection  was 
made  by  tbe  attorney  (or  appellant,  and 
the  court  once  more  ruled  the  testimony 
Inadmissible.  In  the  face  of  these,  objec- 
tions, and  In  contempt  ot  the  repeated  ral- 
lUtfR  of  tbe  coort,  the  counsel  conducting 
the  prosecution  again  announced ;  "I 
would  like  to  have  the  Juror's  question 
answered  as  to  what  Moore  said.  There- 
upon counsel  for  appellant  withdrew  bis 
objection,  and  tbe  witness  answered : 
"*  •  •  He  said, 'No;  I  will  bet  you  It 
was  Wallace  shot  Bice,  tbe  proprietor:' 
and  I  said  to  blm, '  No ;  It  was  two  of  tbe 
women  tbat  were  shot.*  He  says,  'The 
reason  tbat  I  think  it  was  him  was  this: 
that  I  was  with  blm  this  afternoon,  and 
thatbe  had  sent  a  messenger  boy  for  bis  pts- 
tul,  and  said  he  would  shoot  him."*  That 
this  testimony  was  merely  hearsay,  and 
therefore  tucompetent.ls  plain,  and  tbat  It 
bore  directly  upon  a  most  vital  point  in  the 
case,  namely,  whether  the  killing  of  Bice 
had  been  contemplated  by  appellant,  and 
was  the  result  of  a  fixed  purpose  after  de- 
liberate premeditation,  Is  also  apparent. 
The  rate  which  forbids  the  introduction  of 
hearsay  evidence  Is  one  which  is  so  gener- 
ally understood,  and  closely  adhered  to, 
that  It  Is  seldom  that  the  admission  of 
such  ertdence  Is  assigned  as  error  in  an  ap- 
pellate court.  But  In  the  ease  of  People  r. 
Jacobs,  49  Cal.  884,  the  trial  court  ad* 
mltted  evidence  similar  to  that  which  we 
are  now  considering,  and  It  was  there 
held  that  when  a  witness  Is  called  by  a 
party,  and  does  not  testify  as  expected, 
nor  give  testimony  against  hlra,  tbe  party 
calling  blm  Is  not  permitted  to  prove  that 
the  witness  had  made  at  some  other  time 
the  statement  to  which  he  had  refused  to 
testify,  for  to  do  so  would  enable  the 
party  to  get  the  naked  declarations  ot  the 
witneits  before  the  Jury  as  Independent 
evidence,  as  was  done  In  the  present  caHe. 
Here  the  alleged  declarations  of  the  wit- 
ness Moore,  not  made  under  oath,  or  in 
tbe  presence  of  appellant,  were  given  to 
the  Jury  as  evidence  In  tbe  case,  to  prove 
that  the  killing  of  Kice  was  the  result  of  a 
preconceived  design  upon  the  part  of  ap- 
pellant. The  character  ol  this  testimony 
cannot  be  dlt'guised  by  calling  It  an  im- 
peachment of  the  witness  Moore.  Viewed 
in  Hvery  light,  and  reduced  to  Itslastanal- 
vsls.  it  was  hearsay ;  simply  (me  witness 
teBtifyIng  that  he  heard  another  person 
say  that  the  defendant  had  told  blm  that 
he  Intended  to  kill  the  deceased. 

After  the  reception  of  this  testimony  the 
appellant  moved  that  it  be  stricken  out. 
The  motion  was  denied,  tbe  court  giving 
as  a  reason  for  Its  action  that  the  evl- 
Aeace  was  admitted  without  objection. 
It  baa  undoubtedly  been  held  In  many 
cases  that  It  Is  a  aufflclent  answer  to  such 
a  motion  xbat  the  evidence  was  recetved 


wltbotit  objeetlon.  Tbe  rule  Is  one  of 
practice,  and  is  applied  in  order  to  save 
the  time  of  the  court,  which  otherwise 
would  be  uselessly  consumed  in  llateniag 
to  testimony,  and  then  striking  It  out; 
and  also  tt>  prevent  a  party  from  ubtain- 
iag  an  advantage  by  deliberately  consent- 
ing tbat  a  witness  may  give  evidence  apon 
a  certain  point  with  tbeezpectatian  orbe- 
lief  that  It  may  be  favorable  to  blm,  and 
then  having  it  excluded  when  tbe  evidence 
is  not  satisfactory.  Under  Its  operation, 
when  without  objection  secondary  evi- 
dence has  been  received  wbere  primary 
should  have  been  produced,  or  evidence  ot 
confessions,  or  dying  declarations,  or  of 
experts,  wittaont  proof  ot  tbe  |»rellmtnarr 
facts  required  by  law,  or  when  competent 
evidence  of  an  Irrelevant  or  immaterial 
fact  has  been  allowed  by  consent,  the  trial 
court  may  properly  deny  a  motion  to 
strike  oot  such  evidence  tbua  admitted. 
In  such  easn  It  la  held  that  a  party  has  no 
legal  right  to  complain.  If  tbe  conrt,ln  tbe 
exercise  ol  Ita  discretion,  retains  tbe  evi- 
dence. Tbe  motion  to  strike  out  is  ad- 
dressed to  tbesound  l^al discretion  ot  the 
trial  court,  and  when  tbe  objection  to  tbe 
evidence  Is  not  merely  technical,  as  In  the 
instance  above  ^ven,  but  is  sntMtantlal. 
and  It  also  appears  to  tbe  court  tbat  the 
Justice  o(  tbe  particular  case  before  It  re- 
qntres  soeb  action,  the  sabseqnent  motion 
to  strike  out  Bhould  be  allowed.  Indeed, 
a  court  -may  properly  refuse  receive, 
even  witb  the  consent  ot  the  parties,  evi- 
dence which  in  law  Is  not  recognised  as  fit 
and  appropriate.  In  Monfort  v.  Row- 
land, 88  N.  J.  Eq.  186.  tbe  court  declares: 
"The court  is  not  bound  to  accept  any- 
thing but  legal  evidence,  and  should  aeU 
dom.  If  ever,  allow  its  Judgment  tu  be  con- 
trolled by  anything  else.  The  parties  are 
at  liberty  to  make  such  agreements  re- 
specting the  evidence  as  they  may  see  fit. 
but  the  court  Is  not  bound  by  them.  The 
court  may  recognise  them  if  It  thiuka 
proper  to  do  so,  but  it  should  In  no  case 
sanction  them  If  tbey  are  against  the  poli- 
cy of  the  law.  or  dangerous  to  the  safe 
administration  ol  the  law."  In  the  cose 
ot  Parker  v.  Smith,  4  Cal.  105,  it  was  held 
that  the  court  might  ot  its  own  motion 
strike  out  and  Instruct  the  Jury  to  disre- 
gard the  illegal  testimony  of  a  witness, 
although  given  without objeetlonlrom  the 
opposing  party.  The  court  there  say: 
"On  the  tnal  of  tbta  cause  one  of  the  wit- 
nesses deposed  to  a  state  ol  facts  which 
upon  bis  cross-examination  proved  to 
be  hearsay  evidence,  and  wholly  inadmis- 
sible; whereupon  the  court  ordered  the 
testimony  of  the  witness  to  be  stricken 
out,  and  instructed  the  Jury  to  disregard 
It.  The  appellant  assigns  tbla  an  error— 
First,  because  the  testimony  was  not  ob- 
jected to  In  //m/ne  by  the  respondent;  and, 
spconrl,  because  the  court  of  Its  own  mo- 
tion ruled  It  out.  •  •  •  The  right  of 
the  court  to  interfere  Is  also  undoubted. 
The  testimony  wasclearly  Improper.  The 
duty  of  the  court  was  not  confined  to 
paHslug  upon  such  portions  ot  tbe  testi- 
mony as  may  be  excepted  to,  but  extends 
to  the  preservation  of  the  rights  of  liti- 
gants, and  a  proper  dispositiou  ot  the 
matters  In  controversy. "  II  this  la  the 
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ilglit  and  doty  ot  the  eoort  In  a  dTll  case, 
with  mach  greater  reason  can  It  be  said 
tbat  In  a  trial  for  mnrder.  In  whicli  the  lite 
of  a  defendant  is  Involved,  the  court 
onsbt  not  torefaiietoBtrlbeont  testimony 
which  iH  Inherently  lUesal  and  lucom- 
petpnt,  and  which,  under  well-settled 
rules  of  law,  cannot  be  received  as  legal 
proof  of  any  fact.  We  tblnk  the  court 
should  bave  excluded  tbls  Incompetent 
evidence  upon  defendant's  motion.  The 
court  ought  to  have  done  so,  not  only 
because  ol  tbe  nature  of  the  evldrace,  but 
because  the  defendant  had  more  than  once 
objected  to  itu  Introduction,  when  tbe 
counsel  conducting  the  case  for  the  people 
was  endeavoring  by  repeated  quustlons  to 
get  It  before  the  Jury,  In  open  deBonoe  of 
the  rallngs  of  the  court,  and  the  objection 
to  It  was  only  yielded  In  deference  to  what 
seemed  to  be  tbe  wish  of  a  Juror  to  heur 
the  evidence.  But  tbe  court  ought  not  to 
have  permitted  the  defendant  to  be  placed 
In  this  position,  and  should  bave  enforced 
Its  previous  rulings  on  Its  own  motion. 
Bot.  whether  It  did  this  or  not,  the  teHtl- 
monyshunld  have  been  excluded  npon  tbe 
subsequent  motion  of  tbe  defendant. 

8.  The  court  afterwards.  In  its  charge 
to  tbe  Jury,  gave  this  Instruction:  "Some 
evidence  has  been  admitted  ot  a  statement 
made  by  one  Moore,  at  the  restaurant  of 
aMr.Onthrie,  Immediately  after  the  shoot- 
lug;  bnt  In  this  connection  I  say  to  you 
tbat  the  delSndantatthP  bar  Is  not  bound 
by  anything  Moore  may  bave  said  not  In 
bis  presence  and  bearing."  Tlils  was  not 
equivalent  to  exclndlng  this  evidence  from 
tbe  consideration  of  tbe  Jury.  It  was  nut 
a  plain  and  unequivocal  direction  to  them 
to  wholly  dlsr^ard  it  as  Utfleal,  and  not 

{»roper  to  be  considered  at  all,  and  there- 
ore  cannot  be  regarded  as  obviating  the 
error  in  tbe  previous  rnllng  of  tbe  court. 

4.  The  court  erred  in  charging  the  Jury : 
"In  this  cunnectlun  1  think  it  proper  to 
say  the  law  allown  and  licenses  this  class 
of  theaters.  It  allows  and  licenses  tbe 
sale  of  liquor  therein.  While  tliis  state  uf 
things  exists  It  Is  submitted  wlietlier,  by 
tbe  mere  keeping  of  such  a  T>lace,  It  is  Jus- 
tlHable  to  cbnrge  Its  inmates  with  want 
of  veracity,  unletts  accompanied  with  other 
proof.  In  this  instrncclon  the  court  very 
clearly  Intimates  tbat  in  its  opinion  the 
witnesses  referred  to  bad  been  unjustly 
assailed,  and  that  any  argument  against 
tbelr  credibility,  baaed  upon  the  fact  tbat 
tb^  were  Inmates  of  this  "theater,**  was 
not  Justifiable.  But  whether  such  an  ar- 
gumentwas  JuMtiQable— tbatls,  whetherit 
ought  to  Influence  the  Judgment  of  thejury 
In  passlug  upon  tbe  rredlbllity  of  these 
witnesses— WHS  a  qnestion  solely  for  the 
consideration  of  the  Jury,  and  the  inetruc- 
tlonquoted  was  an  Invasion  ol  their  prov- 
ince, and  erroneous.  Com.  v.  Barry,  9 
Allen,  276;  People  v.  Fong  Ching,  7H  Gal. 
169,  SM)  Pac.  Rep.  Sm.  Jurors  must  be  left 
to  determine  for  themselves  whether  an 
attack  upon  the  credibility  or  truthfulness 
of  a  witness  Is  sustained  by  tbe  facts  be- 
fore them,  and  whether  an  argument  ad- 
dreonad  to  them  forthe  purpose  of  con  vinc- 
Ing  their  Judgment  upon  tbe  point  is  one 
which  ought  In  fairness  and  Justice  to 
bave  been  niged;  and»  no  matter  how 


flimsy*  anreasonable^or  aii]DBt  each  attack 
may  appear  to  htm,  tbe  Judge  Is  not  al- 
lowed In  his  charge  to  oppose  the  weight 
of  his  nplulon  against  the  argument  ot 
counsel  as  to  the  credibility  of  the  wit- 
nesses, but  must  leave  tiie  whole  mutter 
to  be  disposed  of  by  tbe  good  sense  of  the 
Jury,  which  will  generally  be  found  ade- 
quate for  that  purpose.  In  this  case  the 
record  discloses  tbat  the  witnesses  referred 
to  In  this  Instruction  gave  material  evl- 
dence  against  the  defendant,  and  the  giv- 
ing of  this  instruction  cannot  be  over* 
looked,  as  an  Immaterial  error,  which 
could  not  possibly  have  affected  tbe  ver- 
dict of  tbe  Jury.  There  are  other  assign- 
ments ut  error,  bat  we  do  not  deem  It  nec- 
essary to  pass  upon  them.  We  are  not 
authorised  to  disregard  the  errors  above 
pointed  out,  and  look  Into  tbe  unobjec- 
tionable evidence  in  the  case  for  the  pur- 
poseof  determining  itssnfficlency  to  Justify 
the  verdict.  To  weigh  tbe  evidence,  and 
determine  whether  It  establishes  the  guilt 
or  Innocence  of  the  defendant.  Is  the  ex- 
clualve  province  ot  a  Jury ;  and  tbe  defend- 
ant Is  entitled  to  bave  this  Issue  submitted 
to  tbe  Jury  upon  legal  and  comptstent  evi- 
dence alone,  and  upon  proper  Instructions 
from  the  court.  We  cannot  speculate  or 
know  what  the  verdict  of  the  Jury  would 
have  been  if  the  errors  referred  to  in  this 
opiniaii  had  not  appeared  In  the  case,  but 
are  compelled  to  render  Judgment  upon  tbe 
questions  ot  law  presented  by  the  excep- 
tions ot  tbe  defendant.  Judgment  and  or- 
der reversed. 

We  concur:  BEATTTf  C.  J.;  Uabodtte, 
J.;  HABBiaoK,  J. 

Patbbson,  J.,  (eoaeoniar*)  I  think  the 
defendant  waived  bis  right  to  complain  ot 
the  ruling  of  the  court  with  respect  to  tbe 
statement  made  by  Muore  at  the  restan- 
rant,  Introediately  after  the  shooting,  by 
withdrawing  bis  objection  to  the  ques- 
tlons  asked;  but,  it  this  were  not  so,  the 
error  was  cured  by  the  court  in  Us  in- 
struction to  the  Jury  thut  the  defendnnt 
was  not  bound  by  anything  Moore  may 
have  said  not  in  his  presence  and  bearing. 
For  the  reasons  stated  In  paragraph  4  of 
the  opinion,  however,  and  on  account  of 
other  errura  not  noticed  in  the  opinion,  I 
think  the  defendant  was  prejudiced  hy  the 
rulings  of  theconrt,aud  that  he  Is  entitled 
to  a  new  trial.  Tbe  written  statement  of 
(Charles  F.  Kmttb  contained  evidence  of 
conversations  other  than  tbe  conversa- 
tion Inquired  Into  In  his  examination  In 
chlttf,— statements  which  werecleariy  hear- 
say. The  testimony  of  Asche,  us  to  what 
tbe  deceased  stated  before  he  met  the  de- 
fendant  prior  to  tbe  homicide,  may  not 
bave  had  any  Important  bearing  on  the 
case  In  tbe  mindset  thejury,  but  It  was, 
nevertheless,  erroneously  admitted.  The 
instruction  ot  the  court  that  "the  killing 
must  take  place  while  the  person  killed  Is 
In  the  very  act  ot  making  such  unlawful 
nnd  violent  attack,  and  under  such  cir- 
cumstances tbat  the  person  assailed  can- 
not  resort  to  other  legal  means  to  save 
and  protect  himself,  except  retreating  or 
running,  whkfa  he  Is  not  bound  to  do, " 
omits  the  element  otappeanuicssun  which 
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the  party  aesailed  1b  entitled  to  act,  pro- 
vided for  by  section  197,  snbd.  2,  Pen.  Code. 
People  V.  Flanagan, 6()  Cal.  2,  Theeame  Is 
true  of  the  In»truftlon  of  Uie  court  that, 
to  justify  a  person  for  knUnR  another 
npon  the  ground  of  seU-deleoHe,  the  kill- 
ins  miiRt  be  done  under  u  well  •founded  be- 
lief that  it  was  absolutely  necessary  tor 
such  person  to  kilt  the  deceased  to  save 
himself  from  j^reat  bodily  harm.  People 
-  Anderson,  44  Cal.  68. 


(7  UUth.  803) 

Pool  v.  Southern  Pac.  R.  Co. 
(Supreme  Coun  of  Utah.   April  18,  1891.) 

Mastbh  and  Servant — Dbatu  of  Employe — Fbl. 
low-Sekvants— Damages. 
1,  In  an  action  against  a  railroad  company 
tor  the  negligoDt  killing  of  an  employe,  the  evi- 
dence showed  that  deceased,  who  was  a  car-re- 
pairer, was  sent  by  the  foreman  to  repair  a  car 
atandii^  in  defendant's  yard,  and  while  he  and 
otherfl  were  under  the  car,  apon  which  tbey  had 
failed  to  display  a  red  flag,  an  engine  was  heard. 
One  of  ihe  men  went  out,  and,  In  the  hearing  of 
deceased,  told  the  switchman  directing  the  en- 
gine of  deceased's  position.  The  engine  was 
stopped  within  six  feet  of  the  car,  but  the  switc^h- 
man  signaled  it  to  back,  which  it  did,  striking 
the  car,  and  killing  deceased.  Beld,  that  a  var- 
diet  for  plaintiff  was  proper.  Blackbckk,  J., 
dissenting. 

3.  Une  who  is  employed  by  a  railroad  com- 
pany, under  a  foreman,  to  make  repairs  In  its 
repair-shops  and  on  cars  standing  in  its  yards, 
is  not  a  foIlow-serTant  of  a  switchman,  who,  un- 
der orders  of  the  yard-master,  directs  the  move- 
ment of  cars  in  the  yard. 

8.  Under  Comp.  t^ws  Utah  1888,  H  m!, 
8179,  giving  the  personal  representative  and  heirs 
of  one  wl-ose  death  is  caused  by  the  wrongful  act 
of  anothe  -  the  ri^bt  to  sue  for  damages  for  the 
benefit  oi  hia  distributees,  and  providing  that 
such  damages  maybe  given  as  are  ]ust.  the  jury, 
in  an  action  for  the  death  of  a  husband  and 
father,  may  consider  the  number  and  ages  of  bis 
family,  his  af^,  his  ability  to  earn  wages  and 
provido  for  hia  family,  and  what  his  expectancy 
may  have  been,  in  order  to  arrive  at  the  pecuni- 
ary loss  sustained  by  his  family. 

Appeal  from  district  court, first  district; 
H.  P.  Hendkhron,  Jurtffe. 

Klwball  A-  Mbltt^  and  E.  M.  Allison,  for- 
appellant.  Ma.sb  ill  &  Royle,  tor  appellee. 

MiNSR,  J.  This  action  was  brotiKht  by 
the  plaintiff,  as  adinlnlHtratrlx  of  the  es- 
tate of  Joseph  S.  Pool,  deceased,  to  recov- 
er damaxe  for  the  alleged  negligent  killing 
of  Joseph  S.  Pool  while  repairing  a  car  In 
defendant's  yard  at  Ogden,  Utah.  Septem- 
ber 12, 1H8«.  The  action  was  tried  with  a 
Jury  in  the  first  district  court  at  Ogden, 
April  4,  iStKJ,  and  a  verdict  rendered  In  fa- 
vor of  the  plaintiff  for  the  sum  of  f 10.000. 
This  defendant  assigns  aserror:  (1)  Con- 
tributory negligence  on  the  part  ol  the  de- 
ceased, Joseph  8.  Pool;  (2)  that  Switch- 
man Kllpatrlck  was  a  fellow-servant  of 
deceased,  and  his  contributory  negligence, 
if  any,  caused  the  death  o[  the  deeeaeed, 
who  was  a  fellow-servant  at  the  time; 
(3)  excessive  damages;  (4)  errors  intheln- 
structions  of  the  court  to  the  jury. 

The  undisputed  facts  In  the  case  show 
that  at  the  time  of  the  accident  in  iiues- 
tiou  the  deceased,  Joseph  S.  Pool,  togeth- 
er with  two  co-laborers,  named  Powers 
and  Rice,  were  engaged  as  car-repalrera 
for -the  defendant  at  their  shops  at  Ogden, 


under  the  orders  of  Mr.  Starr,  their  fore- 
man. That  on  the  dHy  in  question  Pow- 
ers and  Pool  were  ordered  by  Starr  to  re- 
pair a  car  on  the  repair  track  No.  1  la  de- 
fendant's yaM,  where  It  was  customary 
to  make  slight  repairs  to  cars.  At  this 
place  there  were  six  or  seven  parallel 
tracks  besides  the  tuain  track  on  defend- 
ant's line.  That  Fool  and  Powers  were 
engaged  iu  repairing  this  car  In  question, 
and  they  were  in  a  position  under  the  car 
nL>ar  the  draw-bars,  between  the  rails  ol 
tlie  track,  when  the  noise  of  an  approacb- 
iiii;  switch-engine  warned  them  of  their 
dangerous  position.  PlaintlH  produced 
one  Frank  J.  Powers,  who  testified  In  sub- 
stance that  he  beard  a  noise,  and  remarked 
to  Pool,  who  was  under  the  car:  " '  I  have 
an  Idea  that  they  are  coming.*  He  said, 
'Yep;  they  are  coming  In  here.'  Says  I, 
•Let's  get  out;*  and  Pool  immediately 
moved  to  get  out  on  the  east  side  of  the 
car.  Mr.  Rice  [the  co-laborer}  was 
standing  by  the  side  of  the  car,  outside  of 
the  track;  and  I  told  bim  In  the  beariog 
of  Pool  to  go  and  stop  the  engine  and  ca- 
boose, and  not  let  It  hit  the  car.  f  told 
him  that  the  car  could  not  go  out  nntll  It 
was  repaired.  Rice  said,  'All  right,'  and 
then  he  stepped  down  to  the  other  end  of 
the  car,  and  made  signal  to  stop  the  en- 
gine. The  engine  came  down  within  six 
feet  of  oar  car  and  stopped.  I  heaTil  Bice 
tell  somebody  not  to  bit  the  car;  that  we 
were  working  on  it.  As  soon  as  I  heard 
that  order  given  I  went  to  work  with 
Pool  under  the  car.  I  felt  uneasy,  how- 
ever, and  I  looked  out  soon  after,  and  saw 
one  of  the  yard-men.  Kllpatrick,  giving  a 
signal  to  back  up.  I  said  to  Pool.  'Look 
out.  Pool;  they  are  right  on  us;'  and  I 
threw  myself  over  the  rail,  and  was  in- 
jured. After  I  got  out  I  saw  Pool  lyln^ 
between  the  two  cars  badly  injured.  He 
died  soun  afterwards.  The  cars  came  to- 
gether with  great  force,  and  caught  Pool 
between  them.  The  engineer  on  the  en- 
gine was  Mr.  Weaver;  the  flreoian  was 
Mr.  Purdy;  the  switchmnn  andbrakenian 
were  Benjamin  Kiipatrlck  and  William 
Taylor.  At  the  time  of  the  accident,  they, 
Kllpatrick  and  Taylor,  were  standing 
about  one  hundred  feet  from  us.  Kilpat- 
ilck  was  acting  as  one  of  the  switchmen. 
We  both  relied  on  Rice  seeing  that  the  en- 
gineer was  notified  that  we  were  under 
the  car,  and  we  thought  be  would  attend 
to  It.  AVe  put  out  no  red  flag  as  a  sig- 
nal to  the  engineer  before  we  went  under 
there.  Such  flag  would  have  notified  the 
engineer.  We  didn't  do  It  because  It  was 
too  much  work,  and  we  thought  it  wonid 
only  take  a  few  minutes  to  makn  the  re- 
pairs; and  we  also  knew  tlrat  1  had  told 
Rice  to  warn  the  englneor  to  watch  ns. 
nnd  not  to  back  up.  I  heard  Rice  tell  the 
switchman,  Kllpatrick,  not  to  hit  thecar; 
and  supposed  that  they  would  not  do  ho. 
I  heard  Rice  tell  the  switchman  not  to  hit 
the  car,  and  that  was  satisfactory  to  me. 
I  heard  Rice  talking  to  the  Rwitcbman, 
Kllpatrick.— I  think  It  was  Kllpatrick,— 
and  Ithlnk  Kiipatrlck,  the  switchman, sig- 
naled the  engineer  to  back  up  after  he  had 
been  warned  not  to  do  so  by  RIee.  Kii- 
patrlck was  a  brakeman  in  the  yard,  and 
was  aumetimes  called  a  swltcliman.  He 
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attended  to  BwttchlnK  In  the  yard,  and 
doing  ordinary  work  of  a  brakeman,  and 
belpa  to  make  up  trains,  and  gives  signals 
to  engineers  to  back  up  and  start.  Kil- 
patrick  gave  the  signal  to  back  up,  and 
chat  caused  the  accident.  Kllpatrlck  was 
acting  at  the  time  under  ordei-s  from  the 
yard-master.  The  duty  of  the  car-repair- 
ers was  to  obey  the  forenian'B  orders,  and 
work  in  the  shop,  and  make  small  repairs 
In  the  yard  occasionally.  When  Klce 
spoke  to  and  warned  Kllpatrlck,  the  en- 
{^ue  was  about  twenty  leer  awaj*.  and  I 
waa  under  tbe  car  wltb  Pool,  and  beard 
KUpalrick  make  some  reply  to  Rice." 
George  C.  Klce,  a  witness  produced  by  the 
plaintiff,  testiQed,  in  substance,  "  that  at 
this  time  Kllpatrlck  was  riding  on  the 
steps  on  tbe  forepart  ol  the  caboose  as 
this  engine  backed  down  towards  ourcar. 
I  told  Kllpatrlck,  tbe  switchman,  not  to 
attacb  to  the  car,— not  1o  hit  It;  that 
there  were  men  working  under  the  car. 
The  engine  came  to  within  six  feet  of  this 
car  being  repaired,  and  stopperl  after  this 
notice  by  Rice  to  Kllpatrlck.  Soon  after 
this  Kllpatrlck  gave  a  signal  to  the  engi- 
neer tor  it  to  come  back.  The  englnecarae 
back  wltb  icreat  force,  and  Pool  was  In- 
jured and  killed."  The  defense  offered  no 
proof,  and  Kllpatrlck  was  not  sworn  iu 
the  case.  Pool  was  an  able-bodied  man, 
of  good  character,  29  years  of  ase  at  the 
time  of  his  death,  and  was  receiving  $75 
per  month  from  the  defendant,  and  had  a 
wile  and  several  children  dependent  upon 
bim  for  support.  The  jury  found  as  spe- 
cial findings  of  fact,  upon  questions  Hub- 
mltted  to  them  by  the  court,  that  Kllpat- 
rlck was  negligent  in  the  discharge  ol  his 
duty  as  switchman  In  eivlug  signals  to 
the  engineer  to  back  his  enKlne  down 
against  the  car  under  wliich  the  deceased. 
Pool,  was  working,  knowing  when  hegave 
such  signal  that  Pool  was  working  un- 
der the  car.  They  also  lonnd  that  at  the 
time  of  the  Injury  Pool  was  usItiK  such 
precaution  and  care  to  avoid  injury  as  a 
prudent  man,  in  the  exercise  of  due  care 
should  do;  and  that  Kllpatrlck  was  not 
a  fellow-servant  of  Pool. 

From  the  teptlniony  given  in  tbe  case 
we  are  satiaflec  that  Kilpatrick  was  not 
a  fellow-servant  of  the  deceased,  but  was 
then  engaged  In  a  different  kind  and  de- 
partment of  service,  and  was  not  in  the 
name  common  employment,  and  was  un- 
.ler  the  orders  of  a  different  master. 
Nor  can  tbere  be  any  question  made  but 
that  Kllpatrlck  heard  the  signal  from  Rice 
to  stop  the  engine,  and  that  be  acted  up- 
on such  sienal,  and  did  stop  the  engine 
about  six  feet  from  the  car  in  question,  un- 
der which  the  deceased  was  working  at 
the  time.  The  signal  was  understood  by 
the  switchman,  Kllpatrlck.  and  obeyed 
by  him.  The  verbal  communication  to 
Kllpatrlck  to  stop  the  engine  was  a  no- 
tice and  warning  as  certain,  positive,  and 
nafe  as  If  there  had  been  a  red-flag  signal 
used  in  such  case.  In  any  event,  Kilpat- 
rick received  It.  understood  it,  and  replied 
to  It,  and  complied  with  it  at  the  time, 
and  be  woald  have  done  no  more  had 
there  been  a  red-flag  signal  placed  by  the 
car.  Powers  and  the  deceased,  Pool,  as- 
sumed, as  they  would  have  a  right  to  aB- 


Bume  under  the  circumstances,  and  as  the 
Jury  found,  that  there  would  be  nu  dan- 
ger in  proceeding  with  their  work,  and  be* 
fore  they  had  completed  it  Kilpatrick, 
the  switchman,  with  notice  ot  their  posi- 
tion and  danger,  and  without  giving  any 
warning,  negligently  gave  the  signal  to 
back  up.  and  the  engine  Immediately 
backed  up  with  great  force,  and  Pool  was 
cauKht  between  the  cars  and  killed.  "An 
employer  is  not  liable  for  injuries  to  his 
servant  caused  by  the  negligence  ot  a  fel- 
low-servant In  a  common  employment; 
but  this  exemption  does  not  extend  to  in- 
juries caused  by  the  carelessness  or  negli- 
gence of  another  person  in  the  master's 
service  lu  an  employment  not  common  to 
that  In  which  the  person  injured  Is  en- 
gaged, and  upon  a  subject  In  regard  to 
which  tbe  person  injured  has  a  right  to 
look  for  care  and  diligence  on  the  part  of 
the  other  person  as  the  representative  of 
a  common  master. "  Daniels  v  Railway 
Co.,  (Utah,)  23  Pac.  Rep.  762;  Railroad 
Co.  T.  Kelly,  127  111.  637,  21  N.  E.  Rep.  203; 
Railway  Co.  v.  Ross,  112  U.  S.  377,  5  Sup. 
Ct.  Rep.  184;  Morton  v.  Railway  Co., 
(Mich.)  46  N.  W.  Rep.  Ill;  Railway  Co.  v. 
Morgenstem.  106  III.  216;  Kane  v.  Railwar 
Co..  128  U.S.  91.  9  Sup.  Ct.  Rep.  16,  Keddoh 
V.  Railway  Co.,  5  Utah,  344,  15  Pac.  Rep. 
262;  Hough  t.  RaUway  Co.,  100  U.  S.  213; 
Railway  Co.  v.  Herbert,  116  U.  S.  642, 6  Sup. 
Ct.  Rep.  590. 

The  special  instructions  were  properly 
submitted  by  the  court  to  the  jury,  and 
their  finding  under  the  evidence  should 
not  be  disturbed.  Comp.LawB  1888,  3374, 
3978;  Webb  v.  Railway  Co.,  (Utah.)  24  Pac. 
Rep.  616.  So.  also,  we  think  the  qnestion 
of  ne^igence  or  contributory  negligence 
was  properly  submitted  to  the  jury.  In 
such  cases,  in  order  to  determine  whether 
an  employe,  by  recklessly  exposing  himself 
to  peril,  has  failed  to  exercise  that  degree 
of  care  for  bis  i>ersonal  safety  that  might 
reasonably  be  expected,  has  thus  by  hla 
own  negligence  contributed  to  cause  the 
accident,  regard  must  always  behad  to  the 
circumstances  ot  the  case,  and  to  the  exi- 
gencies of  hla  position ;  and  the  decision 
ol  this  question  ought  not  to  be  withheld 
from  the  jury  unless  the  evidence,  after 
giving  the  plaintiff  the  benefit  of  every  in- 
ference to  he  fairly  drawn  from  it,  so  con- 
clusively shows  contributory  negligence 
that  tbe  court  would  l>e  compelled,  in  the 
exercise  of  sound  Judicial  discretion,  to  set 
aside  any  verdict  rendered  or  returned  in 
his  favor.  Kane  v.  Railway  Co.,  128  U.  S. 
yi,  9  Sup.  ct.  Rep.  16;  Morton  t.  Railway 
Co.,  (Mich.)  46  N.  W.  Rep.  Ill;  Railway  Co. 
v.  Steiuburg,  17  Mich.  99.  Defendant's 
counsel  contend  that  the  trial  court  erred 
lu  instructing  the  jury,  among  other 
things,  that  they  should  "determine,  in  the 
first  place,  tbe  number  ot  the  family,  the 
number  of  the  children,  and  the  ages  of  the 
family,  and  determine  tbe  age  of  the  de- 
censed,  his  ability  to  earn  wages  and  pro- 
vide for  the  family;  determine  from  your 
own  experience.  You  can  Judge  as  to 
what  his  expectancy  may  have  been,  and 
from  all  these  circumstances  determine 
what  in  a  pecuniary  sense  tbls  family  has 
lost  by  the  loss  ot  thetansband  and  lather; 
tbe  caro  be  may  have  given  those  chU- 
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dren;  and  determine  It  In  a  bneinem  way, 
acd  without  eentiment.  Just  how  mnch  in 
a  pecuniary  sense  they  unght  to  recover 
for  the  injury  that  they  have  sustained." 
Section  2U02,  Cump.  Laws  1888,  reads  as 
toilowM:  "That  every  such  action  shall  be 
brought  hy  and  in  the  name  of  the  per- 
sonal representatire  ol  sncb  deceased  per- 
son, and  the  amount  received  In  every 
ench  action  shall  be  distributed,  hy  direc- 
tion and  decree  of  the  pniper  probate 
court,  to  sue))  persons  (otlier  than  cred- 
itors) as  ere  by  law  entitled  to  distribu- 
tive shares  of  the  estate  of  such  deceased 
person,  in  sQCb  proportions  as  are  pre- 
scribed bylaw.**  Section  81 7»,  Id.,  reads 
as  follow^ :  ~  When  the  death  of  a  person, 
not  beinf  a  minor,  is  caused  by  a  wrong- 
ful act  o  anotlier,  his  heirs  and  personal 
representatives  may  maintain  an  action 
for  damages  against  the  person  causing 
the  death :  or  If  such  person  tie  employed 
by  another  person,  who  is  respouHible  for 
ills  conduct,  then  also  agalnsc  soeh  other 
person.  In  every  action,  under  this  and 
tlie  preceding  section,  such  damages  may 
be  given  aa  under  all  the  circumstances  of 
the  case  may  be  just."  The  evident  pur- 
pose of  these  provisions  of  the  statute 
was  to  allow  the  widow  and  heirs  or  per- 
sonal representatives  of  the  deceased  to 
recover  such  pecuniary  damages  as.  under 
all  the  circumstances  of  the  case,  were 
just.  Now,  what  were  the  cinsumstanees 
of  the  ease  eontranplated  by  the  statute 
from  which  the  iury  are  to  estimate  the  ■ 
damages?  Plainly,  they  should  determine 
from  the  evidence  in  the  case,  based  npcm 
well-defined  facts  or  known  circumstances, 
what  the  pecuniary  injury  and  loss  to  the 
wife  and  children  was,  resulting  from  the 
death,  which  was  made  the  basis  of  the 
action;  and  to  ascertain  these  fairly  the 
jury  should  know  and  determine  the  num- 
ber in  the  family  dependent  upon  him  for 
support  and  previously  provided  for;  the 
number  and  ages  of  the  children:  their 
kindly  demeanor  towards  each  other,  or 
the  lack  of  it;  the  loss  of  his  society  as  a 
husband  and  father;  the  age  and  health 
of  his  wife,  and  age  and  health  of  the  de- 
ceased; his  ability  to  earn  wages  and 
provide  for  his  family;  determine  what 
he  has  done,  and  was  then  doing,  or  would 
bo  likely  to  do,  for  his  family;  and  from 
these  facts  and  circumstances  determine 
what  pecuniary  damages  the  wife  and 
family  were  justly  entitled  to  as  pecuniary 
f^ompensation  to  them  resulting  from  the 
death  in  question.  What  the  family  would 
lose  by  the  death  would  be  what  it  was 
accustomed  to  receive  or  had  reasonable 
expectation  of  receiving  in  his  life-time. 
The  extent  of  the  loss  should  not  be  meas- 
ured by  the  wealth  or  poverty  of  the  re- 
cipients or  giver,  but  ^y  his  beneficent 
and  pecuniary  contributions  given,  or  in 
reasonohle  expectation  of  heiiig  n^vcn,  to 
the  widow  and  heirs,  as  shown  by  the 
proof  and  Judged  from  all  the  circum- 
stances of  the  case  to  he  Just,  but  meas- 
nred  hy  pecuniary  standard.  If  the  testi- 
mony did  not  show  tbnt  there  were  h?li-H 
living  who  were  pecuniarily  Injured  by  bis 
death,  no  recovery  should  be  had,  as  in 
that  ease  no  one  bad  sustained  any  pe- 
canlarjr  loss  oT'iDjttfy  by  his  death.  Van 
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Brunt  v.RalIwayCo..78  Mich.  5S0,44  N.  W. 
Rep.32I;  Railway  Co.  x.  Bayfield,  37  Mit-h. 
205;  Balch  v.  Railway  Co..  34  N.  W.  Rep. 
884;  Tilley  v.  Railway  Co.,  24N.  Y.  471 ;  Rail- 
road Co.  V.  (Joodman,  62  Pa.  St.  3:i9;  Rail- 
road Co.  V.  Keller,  67  Pa.  St.  3l)0:  Staal  v. 
Kallniad  Co.,  57  Mich.  239, 28  N.  W.  Rep.  716 ; 
Railroad  Co.  v.  Shannon,  4!t  111.  88^:  Mat- 
thews  V.  Warner,  29  Grat.  570;  Lockwood 
V  Railroad  Co.,  98  N.  Y.  623;  Cook  v.  Rail- 
road Co.,  (30  ("ul.  604;  Webb  v  Railway 
Co..  (Utah,)  24  Hue.  Rep.  (ilO;  Beeson  v. 
Mining  Co.,  57  Cal.  38;  Clifford  v.  Allman. 
84  (.'al.  529.  24  Pac.  Rep.  992.  The  amount 
of  damages  to  be  given  was  a  qoeaclun 
for  the  Jury  to  determine  under  the  atat- 
ute,  and  we  cannot  disturb  their  findlnga 
In  this  case.  On  the  whole  rwurd  we  dnd 
no  error.  The  Judgment  of  the  lower 
court  is  afflrmed. 

Z&NE,  C.  J.,  and  Andgbson,  .T.,  concur. 

Blackburn,  7.,  (dissenting.)  This  suit 
is  brought  to  recover  damages  for  the 
death  of  Joseph  S.  Pool,  caused,  as  is 
claimed,  by  the  negligence  of  the  defend- 
ant company.  A  trial  was  had.  and  ver- 
dict and  judgment  for  plaintiff.  Defend- 
ant moved  for  a  new  trial,  which  was 
overruled,  and  it  appealed.  The  undis- 
puted facts  are  substantially  as  follows: 
Decedent  and  one  Powers  were  employes 
of  the  defendant  company,  at  work  at  Og- 
den,  in  its  repair-shops,  and  were  directed 
by  the  foreman  to  ma^e  some  slight  re- 
pairs on  a  car  on  a  track  in  the  yard. 
They  went  to  the  car,  and  had  to  go  un- 
der it  to  make  the  rep^rs,  and  did  not  pnt 
out  the  usual  signal — a  red  flag — for  their 
protection,  thinking,  as  the  witness  ez- 
nlained,  it  was  too  much  tronble  for  the 
length  of  time  it  would  take  them  to  do 
the  work.  After  they  had  commenced 
work  they  heard  an  engine  coming,  and 
one  of  them  reouested  a  man  bv  the  nsr-" 
of  Rice,  a  fellow-servant,  engaged  in  the 
repair-shop,  to  stop  the  engine,  and  give 
warning  that  they  were  at  work  on  the 
oar.  The  engine  stopped  a  few  feet  from 
the  car  they  were  at  work  upon,  and  they 
resumed  work;  and  in  a  very  short  time 
a  switchman  employed  in  the  yard,  by  the 
name  of  Kilnatriek,  gave  a  s^al  to  the 
engineer  to  back  up.  which  he  did  with 
great  force,  and  the  decedent  was  injui-ed. 
nnd  died  in  a  very  short  time.  The  evi- 
(lonpp  in  behalf  of  the  plaintiff  in  reference 
to  what  took  place  immediately  preceding 
the  accident  is  as  follows:  Powers:  ""When 
I  saw  the  engine  come  down  upon  us,  I 
said  to  Rice,  'Go  and  stop  him,  and  don't 
let  him  hit  this  car  at  all,  as  it  has  to  be 
repaired  before  it  can  go  out.'  I  saw  him 
go  to  the  other  end  of  the  oar,  and  give 
the  usuq)  signal  to  Htup.  He  did  not  aay 
anything  at  that  time.  They  came  within 
about  »ix  feet  of  the  car.  and  stopped.  I 
heard  Mr.  Rice  tell  somebody  not  to  hit 
this  car;  that  tUcy  were  working  there. 
We  went  right  to  work  again  under  tlie 
car.  I  heard  Rice  speak  to  Kllpatrlck, 
and  T  heard  KilpatricK  make  aome  reply; 
but  I  did  not  know  what  it  was.  The 
car  was  moving  then,  and  moved  up  to 
about  six  feet,  and  stopped.  He  told  Kll- 
patrlck not  to  hit  the  car;  and  I  think  be 
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told  liim  we  were  working  there."  Bice: 
"I  iHiU  DO  converBatlon  farther  than  to 
tell  Kilpatrlck  uot  to  touch  the  car,  for 
luen  were  n'orking  there.  He  wae  twenty 
or  thirty  leet  away  at  the  time.  They 
Btfipped  within  about  bIx  feet  of  the  car. 
The  next  thlnfc  I  aaw  was  Kllpatrick 
Hlgnalhig  the  engineer  to  back  up,  and  It 
came  back  with  great  force."  Three  er- 
rors are  aBstgned  for  the  reversal  of  this 
case:  (1)  Contributory  negligenpe  of  the 
decedent;  (2)  Kllpatrlck  was  a  fellow- 
servant  of  the  deceased;  (3)  excesalTe 
damaKes. 

I  think  Kllpatrlck  was  not  a  fello  w-serr- 
ant  of  the  deceased,  under  the  rule  laid 
down  by  thiscourt  in  the  case  of  Daniels  t. 
Railway  Co.,  (Utah.)  23  Pac.  Bep.  762.  I 
adhere  to  that  decision,  and  think  it  states 
the  best  rule,  considering  the  many  divers 
decisions  on  that  subject.  The  Jury  found 
that  he  was  not  a  fellow-st^rrant,  and  also 
bis  negligence  caused  the  death  of  the  de- 
cedent. These  findings  would  sastaln  the 
verdict  if  therewas  no  want  of  reasonable 
care  contributing  to  his  death  on  the  part 
of  the  decedent.  This  question  was  also 
submitted  to  the  jury:  "Did  the  deceased 
uiie  SQch  care  and  precaution  to  avoid  the 
injury  as  a  prudent  man  in  the  exercise  of 
doe  care  should  have  used?"    To  this 

Suestlonthe  jury  answered.  "Tes."  I  have 
Ispnaed  of  the  question  as  to  whether 
Kllpatrlck  was  a  fellow-serTant  of  the  de* 
ceased.  But  the  Important  one  was,  was 
the  decedent  guilty  of  contributory  negli- 
gence? The  jury  found  he  was  not.  Was 
that  finding  right,  and.  if  not  right,  is  the 
appellate  court  bound  by  it?  Tlieruleis, 
it  tfaeflndlng  ofttae  jury  is  clearly  and  man- 
ifestly against  the  weight  of  the  evidence, 
the  trial  court  should  grant  a  new  trial, 
and  if  It  falls  to  do  that,  It  is  error,  and 
the  appellate  court  should  reverse.  HII. 
New  Trial8,336,339;  Keaggy  r.  Hite.l2  111. 
100;  Belden  v.  Innls,  84  111.  78;  Insurance 
Co.  V.  Beck,  74  III.  165;  Bolton  v.  Howell, 
18  Ind.  ISI ;  Smith  v.  Ireland,  4  Utah,  187. 
7  Put-.  Rep.  749;  Hopkins  v.  Ogden  aty,6 
Utah.  390,  16  Poc.  Rep.  596. 

I  think  in  thiH  case  the  Jury  wholly  mis- 
conceived  the  force  and  effect  of  the  evi- 
dence. It  was  all  given  in  behalf  of  the 
plaintiff.  The  decedent  neglected  to  put 
out  the  well-known  and  usual  signal  of 
warning,  a  red  flag,  because  it  was  too 
much  trouble,  and  trusted  to  one  Bice  to 
protect  him.  Bice  was  his  fetlow-serrant, 
and  if  he  was  hurt  by  the  negligence  of 
Bice,  his  fellow-servant,  the  plaintiff  can- 
not recover.  Bice  says  he  told  Kllpatrlck, 
the  switchman,  who  was  controlling  the 
engineer  mnnlng  the  engine,  not  to  touch 
the  car;  the  decedent  was  at  work  uuder 
it;  that  Kllpatrlck  was  20or 30  feet  away. 
He  doen  not  say  that  Kllpatrlck  beard 
blm.  Indeed,  he  was  not  asked  that  ques- 
tion. If  Kllpatrlck  heard  the  warning, 
and,  notwithstanding,  RigualeU  the  en- 
gineer to  more  back,  his  act  was  more 
than  negligence,— It  was  malice  and  mur- 
der. We  cannot  think  that  Kllpatrlck 
beard  the  warning.  We  are  not  ready  to 
presume  blm  guilty  of  deliberately  killing 
tbe  decedent.  Bice  must  have  failed  to 
make  Kllpatrlck  hear  aud  uuderstand 
him.  If  so,  Blco's  negligence  contributed 
v.26F.no.lO— 42 


to  the  Injury,  ami  the  deffflidant  was  not 
guilty  of  negligence  through  Kllpatrick, 
and  the  plaintiff  cannot  recover.  But 
were  the  decedent  and  Powers,  his  com- 
panion, guilty  ol  contributory  negligence 
In  not  hanging  out  the  red  flag,  the  usu- 
al slgoal,  and  one  that  the  switchman 
and  the  engineer  and  everybody  connected 
with  the  operation  of  the  railroad  nnder- 
stood  and  respected?  I  think  they  were. 
In  all  human  probability  the  accident 
would  not  have  happened  If  the  red  flag 
had  been  put  up.  The  enjcineer  would 
have  seen  It.  and  not  have  obeyed  the  sig- 
nal of  the  switchman.  Tbe  switchman 
would  haveseen  it, and  not  have  given  the 
signal  to  back  up.  By  Intrusting  their 
safety  to  Rice,  they  took  the  chances  of 
his  carelessness  in  giving  the  proper  infor- 
mation to  theswitchman.and  the  chances 
of  theswitchman  hearing  and  understand- 
ing Rice.  Their  safety  would  have  been 
certain  if  the  flag  had  been  hung  out.  It 
wasa  mute  and  silent  warning,  bntnelther 
switchman  nor  engineer  conTd  have  mis- 
taken it,  nor  would  they  have  disobeyed 
it,  I  think,  therefore,  as  a  matter  of  law, 
that  the  decedent,  by  neglecting  to  use 
the  well-known  slgnal.—the  usual  and  well- 
nnderetood  precaution,— and  trusting  to 
the  chance  of  a  fellow-servant  protecting 
him,  was  guilty  of  contributory  negligence 
on  his  part,  and  the  plaintiff  cannot  re- 
cover.  Ballroad  employes  occopy  very  re- 
sponsible positions.  The  safety  of  them- 
selves, their  fellow-employes,  the  safety  of 
the  property  of  the  company,  and  tbe 
llvps  of  the  traveling  public  depend  upon 
their  diligence  In  the  performance  of  their 
duties,  and  in  the  strict  use  of  the  ordinary 
precautions,  well  understood  and  pre- 
scribed by  the  company.  Ballroad  em- 
ployes may  not  at  their  pleasure  set  aside 
the  rules  and  precautions  made  by  the 
company  for  their  protection,  and  substi- 
tuteothers,  wlthoutossunilng  all  the  risks 
consequent  upon  such  substitution.  The 
other  alleged  errors  need  not  be  noticed, 
as  this  one  Is  sufHcient  to  reverse  the  case. 
I  think  the  trial  court  should  hare  granted 
anew  trial;  and  this  case  should  be  re- 
versed, and  a  venire  de  novo  awarded. 


BORKHARD  r.  MiTOHBLI,. 

{Supreme  Court  of  Colorado.  April  18, 189t.) 
AuTHOBiZBD  Act  ow  Aobnt— IUtipicatiox, 
Where  a&  owner  gives  his  agent  authority 
to  reot  his  premises,  and  it  Is  not  shown  whether 
the  aathority  of  the  agent  as  to  tho  len^  of  the 
lea.se  was  limited  or  not,  and  tbe  agent  leases  for 
two  years,  while  the  owner  claims  that  he  had 
no  aathority  to  ezocute  a  lease  for  more  than  a 
year,  but  not  withstand  log  accepts  rent  from  the 
tenants  for  four  mouths  after  the  end  of  tbe  first 
year,  he  thereby  ratifies  the  lease  for  the  entire 
term,  and  cannot  demand  a  higher  rent  for  the 
balance  of  tbe  term,  and  oust  tlie  tenant  for  re- 
fusal to  pay  It. 

Commissioners'  decision.  Appeal  from 
Las  Animas  county  court. 

Jttmea  M.  John,  for  appellant.  J.  H. 
Croxton,  for  appellee. 

Bissi^Li.,  C.  Mitchell  instituted  these 
proceedings  In  forcible  entry  aud  detainer 
against  Burkhard.  to  recover  possessloa 
of  certain  premises  In  Trinidad.  The  trial 
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resulted  In  a  JurlKOient  In  favorortheown- 
er  fur  tbe  posKesHlon,  and  for  the  rent  for 
the  months  of  November,  December,  and 
January.  The  November  rent  was  found 
to  be  975,  and  that  for  the  two  succeeOtng 
months  f  100.  This  atnouot  of  rent  was 
nut  fixed  by  any  specific  afpwment.  The 
controversy  was  m  to  what.  If  any,  ten- 
ancy had  resulted,  by  operation  of  law, 
from  what  had  been  done  by  the  parties. 
In  June,  1884,  Mitchell  was  the  owner  of 
the  preniiseH,  and  at  that  time  was  evi- 
dently Indebted  to  the  firm  of  John  & 
Gunter  In  a  very  considerable  sum  of 
money.  To  secure  this  Indebtedness,  and 
pi*ovldR  means  for  Its  payment,  he  as- 
slf^rned  all  rents  and  profits  of  tbeproperty 
for  two  years;  and  by  due  power  author- 
ized  them,  upon  such  terms  as  to  price 
and  parties  us  to  tliem  mlghtseem  proper, 
to  lease  the  premises  and  collect  the  rents. 
By  some  stipulation,  which  does  not  ap- 
pear, Mitchell  continued  ttalsauthorlty  aft- 
er June.  1886,  the  date  named  In  the  orija:- 
Inal  power.  He  admits  that  they  had 
such  authority  up  to  August  1, 1887,  and 
concedes  that  they  rented  the  premises, 
and  collected  the  rent,  by  his  consent,  to 
that  time.  Whether  there  was,  in  the  es- 
tenslun,  any  specific  limitation  of  tinw 
which  would,  ex  rl  termini,  terminate 
theli*  power  on  that  date,  is  not  shown. 
Mitchell  simply  concedes  the  existence  of 
the  power  during  1887,  shows  the  liquida- 
tion of  his  debt  August  1st,  and  insists 
that  the  power  ceaseil  on  that  date.  >Tu1y 
24,1886,  while  the  authority  of  John  &Gun- 
ter  was  In  force,  they  leased  the  premises 
to  Burkhard  for  two  years,  at  a  monthly 
rental  of  940,  payable  at  the  end  of  each 
month.  The  tenant  went  into  possession 
under  tbe  lease,  and  paid  his  rent  to  John 
&  Gunter  to  July  1,  1887.  During  that 
time  no  question  was  made  as  to  his  ten- 
ancy, or  as  to  the  rental.  Whether  Mitch- 
ell had  actual  notice  of  the  e.\istence  of 
the  lease  which  had  been  made  by  John  & 
Gunter  cannot  be  learned  from  the  record. 
On  the  Ist  of  August,  when  the  obliga- 
tion to  John  &  Gunter  was  paid  off  and 
the  property  came  i)uck  under  the  owner's 
control,  he  went  for  his  rent  for  July,  and 
was  tendered  the  $40  stipulated  for  in  the 
lease.  He  received  the  money,  but  protest- 
ed that  tlie  I'ent  was  an  inadequate  price, 
and  contended  that  John  &Gunterhad  no 
authority  to  lease  the  premises  beyond  Au- 
gust 1, 18S7.  At  that  time  he  received  full 
notice  of  the  lease.  Its  duration  and  terms. 
Without  other  or  further  objection,  he 
continued  to  receive  the  rent  eoch  month, 
according  to  the  terms  of  the  agreement 
which  had  been  made  lietwecn  Burkhard 
and  John  &  Gunter,  till  the  1st  of  Novem- 
ber, 1887,  when  he  served  the  notice  to 
quit,  which  initiated  these  proceedings. 
By  tliU  notice  he  attempted  to  force  the 
tenant  to  vacate  the  premises  or  pay  a 
rent  of  S7o  for  November.  This  notice 
seems  to  have  been  abandoned,  and  an- 
othur  was  served  a  few  days  later  for  the 
same  purpose,  which  fixed  the  rent  at  flOO 
for  the  month  of  December.  In  rendering: 
Judgment  the  court  held  tbe  defendant  lia- 
ble to  pay  the  rent  named  in  these  two  no- 
tices, and  entered  judgment  of  ouster  and 
for  the  sum  of  f 275. 


Manifestly,  the  judgment  was  entered 
without  a  correct  conception  ol  the  rela- 
tions and  legal  rights  of  tbe  parties.  At 
the  time  John  &  Gunter  leased  the  prem- 
ises to  Burkhard  they  had  ample  authori- 
ty to  act  Poaalbly  the  authority  Is  not 
to  be  found  in  the  Instrument  which  orig- 
inally granted  It.  but  the  plaintiff  concedes 
that  it  continued  during  the  entire  year 
following  the  date  named  in  the  letter  of 
attorney.  Whether  it  was  continued  by 
express  letter  of  extension,  or  by  tacit  or 
verbal  concession,  can  make  no  difference. 
If  the  power  was  conferred,  as  tbe  plain- 
tiff proved  when  efltabllshlug:  hla  own 
ease,  the  leaiie  made  by  John  &  Gunter 
was  operative,  and  legally  binding  on  the 
owner  of  the  premises  at  the  time  of  Us 
execution.  The  estate  was  granted,  and 
Burkhard  thereby  acquired  the  right  to 
enjoy  It  for  the  term  named,  and  at  the 
rental  specified.  This  cannot  be  disputed, 
except  upon  the  hypothesla  that,  as  the 
power  was  only  extended  for  one  year,  the 
lease  could  not  be  granted  by  the  firm  for 
a  time  exceeding  the  limit  named  In  their 
authority.  This  might  be  true  if  there 
was  a  limit  expressed,  and  the  peraon 
deollng  with  the  agent  had  notice  of  the 
limitation  placed  on  tbe  general  authori- 
ty, or  If  he  was  bound  before  dealing  with 
him  to  ascertain  whatautbority  thea^ent 
had.  But  the  plaintiff  Tailed  to  show  any 
such  restriction  on  the  general  authority 
to  rent,  which  he  admits  the  agent  bad. 
It  must  be  conceded  to  be  the  law  that,  if 
the  agent  have  general  authority  to  lease, 
his  contracts  will  bind  his  principal. 
When  it  was  admitted  that  John  &  Gunter 
had  a  general  authority  to  lease  during 
the  year  1887,  when  the  contract  was 
made.  It  was  Incumbent  on  the  plaintiff 
who  proved  it  to  show  that  theauthority 
was  limited  as  to  time,  and  that  thH  de- 
fendant either  had  notice  of  the  restric- 
tion, or  was  chargeable  with  knowledge 
of  It.  The  power  of  the  Arm  over  tlie 
matter  of  leases  and  rents  was  apparently 
absolute.  The  property  was,  and  for  sev- 
eral years  hud  been,  under  their  exclusive 
control,  with  the  right  to  lease,  collect  the 
rents,  and  appropriate  the  money.  Such 
authority  Is  wholly  Inconsistent  with  any 
limitation  which  would  defeat  contracts 
of  lease  into  which  the.v  might  enter.  It  Is 
plain,  on  any  theory,  that  the  lease  as  ex- 
ecuted was  good  from  July,  ismt,  to  July. 
18S7.  The  proof  offered  by  Mitchell  was 
of  a  right  to  lease  to  August  1,  1887.  He 
made  no  question  that  tiicloiise  was  good 
to  that  date.  It  then  was  a  good  con- 
tract of  lease  at  $40  per  month  for  one 
year.  What  followed  rendered  It  a  good 
lease  for  another  year,  and  the  original 
contract  of  John  &  Gunter  was  effectuat- 
ed, and  the  defendant  whs  entitled  to  stay 
his  term  out.  On  the  1st  of  August,  when 
Mitchell  came  for  the  July  rent,  he  was 
tendered  the  ?i40.  He  demurred,  and  pro- 
tested that  he  ought  to  have  more  rent, 
but  he  accepted  It.  Without  protest  he 
took  the  rent  for  A  agust,  September,  and 
October.  The  legal  result  of  this  conduct 
Is  the  creation  of  a  new  lease  for  another 
year  at  J40  per  month  Theorlglnal  lease 
of  John  &  Gunter  was  admittedly  good 
fur  a  year.   When  tbe  year  expired  which 
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terminated  tbe  contract.  It  waa  capable 
ot  legal,  as  well  aa  contractual,  renewal. 
Annmlng  that  tfau  lease  was  valid  only 
for  the  term  vndlnff  on  the  Ist  of  Aagast, 
If  the  tenant  held  over  and  paid  the  rent, 
he  became,  by  virtue  of  the  application  of 
a  well-established  principle  ol  the  law  of 
landlord  and  tenant,  a  tenant  for  a  year, 
apim  tbe  same  terms  and  conditions  that 
measnred  and  defined  bis  leasehold  estate 
tor  tbe  precedlnff  year.  Sears  v.  Smith,  8 
Colo.  288;  Relthman  v.  Brandenburff,  7 
Colo.  481.  4  Pac.  Bep.  788;  Zlppar  v.  Rep- 
py,  25  Pac.  Hep.  164,  (September  term, 
1890.)  It  was  not  possible  for  Mitchell  to 
receive  his  rent,  and  continue  the  tenancy 
In  the  manner  he  did,  wttboat  aobjectlnic 
his  premises  to  the  bard»i  of  the  lease 
tor  anotiier  year.  The  platntlff'a  eondnet 
was  likewise.  In  lesal  effect,  a  ratification 
of  the  contract  made  by  his  agents.  The 
premises  were,  for  at  least  a  year,  in  the 
occupation  of  the  tenant,  who  was  paying 
the  stipulated  rent  from  month  to 
month.  Whether  this  rent  was  tamed 
over  to  the  principal  by  the  agents,  or 
was  applied  by  them  In  the  discbarge  of 
tbe  prlndpal'e  debt,  In  either  event  knowl- 
edge  ot  tbe  tenancy,  and  Its  terms,  most 
presnmably  have  come  to  bis  knowledge 
long  before  the  Ist  of  August,  1887.  On 
that  date  he  certainly  knew  ot  It,  because 
it  Is  In  evidence  that  It  was  then  shown  to 
him.  He  continued  to  receive  the  rent 
tor  at  toast  foar  months,  according  to  the 
terms  of  the  contract  as  made  by  bis 
agents.  The  receipts  which  he  gave  are 
in  the  usual  form,  and  are  withont  restric- 
tion or  exception  of  any  sort.  It  does 
not  appear  that  after  the  let  of  August 
he  made  any  objection  whatever  to  tbe 
lease,  or  to  tbe  tenancy  oa  asserted  by  the 
tenant.  According  to  all  reasonable 
mlee,  this  mnst  be  held  a  ratification  of 
tbe  contract.  A  principal  cannot  acqnl- 
eeee  In  the  unauthorised  contract  of  his 
agent,  accept  Its  benefits,  and  escape  the 
responsibility  of  Its  obligations.  In  wha^ 
ever  aspect  tbe  cane  Is  viewed, the  contract 
of  lease  was  a  valid  one,  and  afforded  a 
perfect  defense  to  the  action.  Tbe  Judg- 
ment should  be  reversed,  and  the  caase  r» 
manded. 

Richmond  and  Seed,  CG.,  concur. 

Per  Cdbiau.  For  the  reasons  stated  la 
the  foregoing  opinion  tbe  Jodgment  to 
rerened. 


(S  Idaho  [Haab-T  81) 

O'Connor  t.  Lanodom. 
(Suprmie  Court  of  IdaJio.    May  IS,  ISSL) 

ISBTKUCnOKB— H^RMUSB  ERROR— RSTISW  Otf  AT- 
PBAl/— COKFUOTINO  EvtDBNCB. 

1.  A  mere  misuse  of  tbe  conJuncUTe  "and* 
in  the  place  of  the  dls]unctlye  "or"  In  ■  charge 
which  Du  clearlv  aod  repeatedly correoUyatated 
the  law  la  harmlesa  error,  whl<di  will  not  wa«- 
lant  a  reversal. 

9.  Whore  the  erldenoe  la  oonflioting,  the  ver- 
dict of  a  jury  will  not  be  disttu-bed. 
(SyllabuM  by  the  Court) 

Appeal  trom  dlatrlet  eonrt,  I«atah 
eounty. 

B^yooMa^  Bmk  A  Wtiutoa,  tor  appel- 
lant. Foe  tft  Pipw,  for  respondent. 


Huston.  J.  This  Is  an  action  of  claim 
and  dellveryfor  tbe  recovery ottwo  bones 
or  the  value  thereof.  The  bocsea  wen 
seised  by  dtfendant  npon  an  execntiim  Is- 
sued  upon  a  Judgment  recovered  Injnih 
tlce's  court  ot  Moscow  precinct.  Latab 
connty,  Idaho.  Plaintiff  claims  that  the 
property  so  selied  was  exempt  under  the 
statutes  ot  Idaho,  tor  the  reason  that  he, 
the  plaintiff,  was  »n  actual  resident  of 
Idaho  at  the  time  of  the  seizure,  and  en- 
gaged solely  In  teaming  with  said  team  aa 
a  means  ot  livelihood.  The  answer  ot  de- 
fendant denies  both  the  actual  residence 
and  occupation  ot  plaintiff.  The  case  was 
tried  to  a  Jury,  and  verdict  rendered  for 
plaintiff  for  recovery  of  property,  and 
damages  lor  detention.  The  appeal  Is 
from  tbe  order  ot  the  district  Jodge  over^ 
ruling  defendant's  motion  for  a  new  trial. 
The  errors  charged  are; 

First,  error  In  the  charge  of  the  court  to 
the  Jury,  In  this:  The  court  charged  the 
Jury  as  follows:  '*There  must  be  two 
things  that  must  occur  in  order  that  this 
plaintiff  may  have  his  property  exempt: 
(1)  He  must  at  the  time  have  been  an  act- 
ual resident  of  Idaho  territory ;  and  (2)  he 
must  have  been  a  teamster,  using  his  team 
habltuall.v  as  a  means  of  livelihood." 
This  instractlon  was  substantially  re- 
peated, at  least  three  times,  in  the  In- 
structions ot  the  court;  but  It  appears 
that  in  Its  excess  of  npeUtlon  tbe  court, 
evidently  by  inadvertence,  used  ibe  word 
"and"  In  one  case  where  the  word  "or** 
should  have  been  used,  to-wit,  after  stat- 
ing tbe  law  as  above  given,  the  conrt 
says:  "If  you  find,  however. thecontrary, 
that  he  [the  plaintiff]  was  not  an  actual 
resident  of  this  territory,  and  tbat  be  did 
not  use  those  horses  bi^itually  as  a 
means  ot  livelihood,  *  etc.  It  is  tbe  use  uf 
the  conjunction  "and*  In  place  of  the  dla- 
Junction  "or"  that  Is  charged  as  error. 
We  cannot  think  tbat  this  mere  lapsaa 
Ungute,  occarring  In  a  charge  which  bad 
repeatedly  stated  the  law  of  the  case  cor- 
rectly, could  have  misled  the  Jury.  It 
technically  error.  It  was  harmless,  and 
will  not  warrant  a  nvenal. 

Tbe  second  error  urged  la  tbat  tbe  at- 
torney tor  tbe  plaintiff,  In  his  closing  ar- 
gument to  the  Jury,  nsed  tbe  following 
words:  "Gentlemen  of  the  Jury:  If  you 
could  have  only  seen  this  young  man,  the 
plnlntlff,  come  Into  my  ofUoe  with  tean  la 
his  eyes,  lamenting  the  loss  <rfbla  horses, 
all  that  he  had  In  the  worid,  the  day  ol 
the  sale,  yon  would  not  suspect  him  of  eiF 
deavortng  to  deceive  you. "  It  is  claimed 
by  appellant's  counsel  tbat  In  making  the 
above  statement  of  tacts,  <A  which  there 
was  no  proof  in  tbe  testimony,  tbe  only 
evidential  statement  was  as  to  tbe  horses 
t>ping  "all  that  plaintiff  bad  In  tbe  world." 
and  this  fact  was  testlfieii  to  by  tbe  platn- 
tiff.  and  was  nndlsputed.  The  agony  al- 
luded to  by  bis  counsel  may  be  fairly  tn* 
ferred  to  have  been  intended  to  meet  some 
charge  ot  dishonesty  or  deception  charged 
to  have  been  attempted  by  the  plaintiff. 
Without  the  argument  npou  both  aides 
befon  us,  it  la  Imposrible  tor  us  to  say 
what  degZM  of  relevance  then  was.  At 
any  rate,  the  matter  Is  too  trilling  to  wax^ 
rant  a  reveraal. 
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The  only  other  error  charged  by  the  ap- 
pellant 18  that  the  evidence  doee  not  war- 
rant or  BUETtain  the  verdict.  The  evidence 
upon  the  tact  of  the  occapatlOD  of  plaintiff 

was  undlBpoted.  The  evidence  of  reel- 
dpnce  was  somen'bat  conQfcting,  but  W3 
tblnk  fully  warranted  the  finding  of  the 
Jury.  Order  of  the  court  below  overruling 
motion  for  new  trial  Ih  afBrniod»  with 
coats  to  respondent. 

8ULUTAN,  C.  J.«  and  Moboan,  J.,voncor. 


Advance  THBERatcB  Go.  v  WmTEBins. 

(Su^MViM  Court  ctfJdoAo.  Hay  12. 1891.) 

VoHaouMKnui  w  OBATnui  HxaaoAom  —  Aonoir 
woR  DanouKOT. 
Tba  plaintiff  held  a  chattel  mottgaere  given 
by  defeodant  to  seoure  the  payment  of  tbres  oer- 
tun  promissory  notes  made  by  defendant,  Tor  pur- 
chase price  of  certain  personal  property.  Default 
having  been  made  bv  defendant  in  tbe  condition 
of  mortgage,  plaintiff  foreclosed  by  notice  and 
sale,  as  provided  by  statute.  The  return  of  the 
sheriff  showed  a  defloien^  of  some  tOOO,  to  re- 
cover which  amount  plaintiff  brings  this  action. 
To  a  complaint  setting  forth  all  the  details  of  the 
transaction,  including  the  foreclosure  sale,  and 
report  aberifl  showing  deflcleocy,  in  proper 
^onn,  defendant  enters  a  general  demurrer, 
whicn  was  sustained  by  the  oourt.  Held,  thai 
the  action  was  properly  brought,  and  that  the  ac- 
tion of  distriot  court,  ia  snstainiog  dfimntrar  to 
oimiidalnt,  was  mrot. 
(ByUatnu  by  0ie  Gottrt.) 

Forney  Jt  TUUnghast,  for  appellant.  1>. 

C.  Mitchell,  for  respondent. 

HuuTON,  J.  This  Is  an  appeal  from  an 
order  and  judgment  of  tbe  district  court 
for  tbe  connty  of  Latah,  aastalDlng  d» 
tendant's  demurrer  to  tbe  eomplalnant'a 
complaint.  Tbe  facts  as  they  apt)ear 
from  tbe  record  are  aabstantlally  as  fol- 
lows: On  thel9tb  day  of  September,  1890, 
at  Moscow,  Latah  county.  Idaho,  the  de- 
fendant made  and  delivered  to  plaintiff 
hia  three  promissory  notes,— one  belug  for 
tbe  anm  ol  9750,  payable  on  tbe  let  of  No- 
vember. 1800;  and  the  other  two  being 
each  for  tbe  eum  of  9726«  one  payable 
the  1st  day  of  November,  1891.  and  the 
other  the  Ist  day  of  November,  1892.  Said 
notes  were  given  in  payment  for  a  thresh- 
ing-machine, engine,  etc.,  bought  of  the 
appellant  by  tbe  respondent.  Contempo- 
raneoDS  with  the  execution  and  delivery 
ofeald  notes  the  defendant,  for  tbe  pur- 
pose of  securing  the  payment  of  the  same, 
made,  executed,  and  delivered  to  the  plain- 
tiff a  chattel  mortgage.  In  tbe  usual  form, 
and  alao  a  written  agreement  to  which 
watt  attached  one  of  the  aforesaid  notes, 
by  the  terms  of  which  agreement  the  d^ 
lendant  agreed  to  deliver  to  Che  plaintiff 
certain  other  security  In  addition  to  eaid 
chattel  mortgage,  namely,  certain  banka- 
ble notes,  to  be  taken  from  farmers  for 
tbreBhinK  to  be  done  by  tbe  defendant  to 
the  amount  of  950  for  each  week  from  Oc* 
taber  8, 1890,  to  tbe  1st  day  ol  November, 
1890.  It  was  also  agreed  la  tbe  said  agree- 
ment that,  in  ease  tbe  additional  security 
mentioned  therein  was  not  delivered  npon 
demand  made  by  appellant  upon  respond- 
ent, and  a|>on  Ave  days*  notlc*  of  aucta  de- 


mand, and  failure  npon  the  part  of  tbe  r^ 
epondent  to  so  deliver  the  said  aecurlty, 
the  aald  three  promissory  notes  ahoold  be- 
eome  Immediately  due  and  payable.  Tbe 
complaint  alleges  that  demand  was  made 
and  notice  given,  and  that  the  respondent 
failed  and  refused  to  deliver  the  security 
so  agreed  to  be  delivered.  Default  having 
been  made  by  the  defendant  In  complying 
with  tbe  conditions  of  the  ehattel  uort- 
gage,  the  plaintiff  proceeded  to  foreclose 
the  same,  aa  provided  by  statute;  and  on 
the  29tb  di^  of  October,  J890,  sold  the 

Sroperty  at  public  auction  for  tbe  snm  of 
1 ,600.  The  sheriff,  after  deducting  hia  fees, 
paid  the  balance  of  the  proceeds  of  snch 
sale  to  the  plaintiff,  the  mortgagee  In  said 
chattel  mortgage.  Tberebeing  an  unpaid 
balance  due  upon  thenofea  and  mortgage, 
after  applying  the  proceeds  of  the  sale 
aforesaid,  the  plaintiff  brings  this  action 
to  recoTor  the  same.  The  foregoing  facts 
are  set  forth  In  the  complaint  of  tbe  plain, 
tiff,  to  which  the  defendant  demure,  upon 
the  ground  that  the  Shmedoes  not  state 
facts  sufficient  to  constltnte  a  cause  of  ac- 
tion, and  from  the  action  or  tbe  district 
conrt  In  sustaining  snch  demurrer  this  ap- 
peal Is  taken.  The  contention  of  re- 
spondent is  that  the  plaintiff,  in  bringing 
his  Hctlon  for  the  recovery  of  tbe  deficien- 
cy, has  mistaken  hia  remedy.  Tbe  stat- 
utes of  Idaho  provide  how  chattel  mort- 
gagee may  be  foreclosed  In  this  state, 
namely,  either  by  notice  and  sale,  aa  was 
done  In  the  case  under  consideration,  or 
by  action  in  the  district  conrt.  When  the 
former  course  Is  adopted,  the  officer  mak- 
ing the  sale  is  required  to  make  return  np- 
on the  affidavit  ol  all  bis  proceedings,  and 
tile  tbe  same  with  the  clerk  of  tbe  district 
court  having  Jurledletton  In  the  county  in 
which  the  same  was  made,  all  of  which 
was  done  in  the  present  caae;  and  from 
the  return  of  tbe  officer  ao  made  It  ap- 
peaivd  that,  after  applying  tbe  proceeds 
derived  from  tbe  sale  of  tbe  mortgaged 
property  upon  the  mortgage  debt,  there 
slill  remained  a  deficiency  of  somethluR 
overfdOO.  Tbe  statutes  ul  Idaho  provide, 
in  the  case  of  foreclusureof  a  mortgage  on 
real  estate,  for  tbe  docketing  of  a  Judg- 
ment In  favor  of  the  plaintiff,  and  against 
tbe  defendant  or  defendants  personally 
liable  fur  the  debt;  buttblsprovision  does 
not  apply  in  caae  of  a  foreclosure  of  a 
cbattel  mortgdKe  by  notice,  affidavit,  and 
Bale.  How.  then,  was  the  plaintiff  to  r^ 
cover  the  deffdency?  We  know  of  no 
other  proper  course,  except  tbe  one  adopt- 
ed by  it.  All  the  rlKhts  of  the  defendant 
were  fully  protected.  Any  defense  he 
might  have,  or  desire  to  make,  to  the  fore- 
closure proceedings,  was  permissible  In 
this  action,  and  we  cannot  divine  what 
reasonable  objection  eould  be  raised  to  it. 
By  the  terms  of  the  cbattel  mortgage  and 
contemporaneous  written  agreement,  up- 
on ilefault  in  any  of  the  conditions  all 
three  notes  were  to  become  due.  The 
Judgment  of  the  district  court  la  reversed, 
and  the  cause  remanded,  costs  to  appel- 
lant. 

^iTUJTA»a  C.  X..and  Moruan,  J.,  concur. 
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Combs  v.  Slatton. 
(Supreme  Court  of  Oregon.  April  31,  ISflO.) 
Watbb- Rights— IitRioATiON—CkjNTBACTS  fob  TJsb. 

1.  A.n  aftreament  between  pgirties  who  have 
settled  upon  laods  in  the  vicinity  ot  a  stream  of 
water  capable  of  being  utilized  for  the  ptirposea 
of  irrigation,  as  to  tbe  appropriation  of  thewster 
for  such  purpose,  and  as  to  the  relative  qaantity 
which  each  shall  be  entitled  to  use,  where  sach 
agreement  has  been  acted  apoDforalonfftlme  by 
tbe  parties,  and  a  violation  of  it  by  anr  of  them 
would  produoe  irreparable  damage  to  others,  will 
be  enforced  in  a  court  of  equity. 

2,  Where  certain  parties  settled  upon  lands  as 
above  mentioned,  and  their  lands  would  have 
been  of  little.  If  any.  value  without  irrigation, 
and  they  ccnporated  in  constructing  dams  and 
digging  ditches  toe  the  purpose  of  oonvesrlng  the 
water  onto  their  respective  parcels  of  land  in 
order  to  irrigate  them,  lield,  in  the  absence  of 
direct  inxwf  tu  the  contrary,  that  it  was  evidence 
of  a  tacit  agreement  between  them  Uiat  eaah 
should  be  entitled  to  enjoy  an  equal  share  of  the 
water  whltA  the  streaai  afKNrdm,  which  %  court 
of  equity  in  a  proper  case  would  enforoe. 

{Sullaifua  by  the  Court.) 

Appeal  from  circuit  court.  Cook  county; 
J.  H.  Bird,  Judiee. 

GttorgR  H.  WUIIamat  for  appellant. 
George  W.  Barnea,  for  respoDdent. 

Thaybb,  C.  J.  It  appears  from  tbe 
pleadiofCH  and  evidence  iu  tills  case  that 
the  appellant's  premises  consist  of  the  N. 
£.  ¥  of  Kection  3.  the  N.  %  ol  the  N.  W.  ¥ 
and  the  W.  ^  of  the  N.  E.  )i  of  section  1,  aU 
In  township  15  S.,  ranee  16  £.,  Vrillamette 
meridian;  that  he  has  been  the  owner  of 
tbe  N.  B.  K  ol  said  section  2  since  about 
tbe  year  1870,  and  of  tbe  N.  }j  of  tbe  N.  W. 
}i  and  the  W.  %  of  the  St.  E.  %  of  said  sec- 
tion 1  aluce  tbe  12tb  day  uf  September, 
1876,  at  which  last-mentioned  time  bepiir- 
cbased  the  same  from  Jamea  McDonald, 
who  was  the  owner  thereof  from  abont 
the  year  1^70  to  tbe  time  of  the  sale  to  ap* 
pellant.  The  evidence  further  shows  that 
about  tbe  year  1870  a  dttcb  was  cut  from 
tbe  north  side  or  right  bank  of  the  sail 
creek  to  a  point  northerly  tbrougb  a  part 
of  tbe  land  of  said  Snoderly,  where  It  In- 
tersected a  aloufcb  or  iild  channel,  wbleh 
extende«1  weat  through  tbe  lauds  o(  said 
Snuderly  and  the  appellaut  In  the  same 
course  UB  tbe  creek,  northerly  therefrom; 
that  by  means  of  said  ditch  the  water 
from  the  creek  ran  into  the  said  slough, 
and  formed  one  nt  tbe  channels  referred  to 
In  tbe  complaint;  that  tbe  water  from  the 
aald  slouKbbus  been  used  moreor  lessever 
since  it  wa»  turned  into  It  by  tbe  appel- 
lant for  tbe  purposeol  Irrigating  bis  land ; 
that  abcnt  tbe  year  1876  the  respundent 
located  and  constructed  the  ditch  in  ques- 
tion, which  is  connected  at  Its  head  with 
tbe  formtT  ditch,  and  extends  northerly 
over  tbe  landa  of  bnoderly  and  of  said 
Wlbion  for  some  distance,  and  from  tbence 
iu  a  westerly  direction  through  Wilson's 
said  land  across  the  S.  %  nt  tbe  S.  E.  il^and 
tbe  8.  }i  of  the  S.  W.  )i  of  section  35  onto 
tbeS.  E.  ]^of  said  section  34,  the  lands  of 
the  respondent ;  that  ever  since  the  con- 
struction of  the  last-mentioned  ditch  there- 
apoudent  has  used  the  water  of  said  creek 
for  tbe  purpose  of  Irrigating  hlseaid  lands, 
with  tbe  knowledge  of  the  appellant,  who 
acqaleaced  In  iracb  an  except  when.  In 


consequence  of  the  low  stage  of  water  In 
tbe  creek,  it  interfered  with  hia  (appel- 
lant'a)  use  thereof;  that  after  the  flrat 
ditch  was  constructed,  and  tbe  waters  ol 
the  creetc  were  turned  Into  theaald  slough, 
they  washed  out  so  large  a  channel  that 
the  waters  of  tbe  entire  creek  were  liable 
to  run  through  It,  and  damage  the  lauds 
over  which  It  extended ;  that  tbe  settlers 
living  In  tbe  vicinity  thereupon  built  a 
dam  at  the  point  of  connection  ol  the  said 
ditch  and  creek;  that  afterwarda  the  re- 
spondent built  another  dam  across  the 
ditch  about  lOOyards  below  the  flrat  one,  by 
means  of  which  be  turned  the  waters  into 
his  dltcb,  and  about  the  same  time  the  ap- 
pellant huitt  another  dam  across  tbe 
slough  about  200  yards  below  tbe  <»ie  built 
by  tbe  reapondrait,  by  meana  of  whlcb  be 
took  tbe  water  out  to  Irrigate  bla  landa. 
The  said  lands  require  Irrigation  in  order 
to  Insure  a  reasonable  crop,  and  would  be 
of  little  value  for  agricultural  purposes 
without  it.  The  said  creek  furnishes  suffi- 
cient water  tor  that  purpose  until  about 
the  let  of  June  of  each  year.  The  flow 
from  that  time  diminlahes  gradually  until 
the  latter  part  of  August,  when  It  usually 
ceases  altogether.  If  the  waters  of  tbe 
creek  could  be  lastly  apportioned  among 
tbe  several  land-owners  above  referred  to 
it  would  doubtless  enable  each  of  them 
to  cultivate  bis  land  with  proflt,  and  it  Is 
evident  from  the  testimony  and  proofs  in 
the  case  that  sncb  was  the  understanding 
among  them  fai  the  outset-  No  one  seems 
to  have  claimed  any  exclusive  right  to  the 
water,  and  each  bas  generally  evinced  a 
desire  to  respect  the  rights  of  tbe  others  In 
its  use. 

In  view  of  tbe  condition  of  the  subject- 
matter  and  of  the  manner  In  which  tbe 
several  parties  interested  have  treated  It, 
I  am  convinced  that  there  was  a  tacit 
agreement  among  them  that  each  should 
be  entitled  to  appropriate  a  Just  propor- 
tion of  the  water  of  the  creek  for  the  pur- 
pose of  Irrigating  his  land.  Said  parties 
were  doubtless  Induced  to  locate  where 
they  did  in  order  to  secure  tbe  beneflt  ot 
tbe  water  of  tbe  creek  for  tbe  pnrpose 
mentioned,  and  tbe  exerdse  of  a  liberal 
policy  In  extending  tbe  privilege  was  best 
calculated  to  Influence  the  greater  nnmber 
of  persons  to  make  permanent  settlement 
there,  wblchlsan  Important  consideration 
In  the  founding  of  a  frontier  community. 
Tbe  parties  appear  to  have  co-operated  in 
providing  facilities  tor  using  tbe  water  to 
render  their  lands  productive,  and  they 
no  doubt  intended  to  afford  to  each  an 
equitable  share  of  it.  None  of  them  could 
have  reasonably  supposed  that  he  was  ac- 
quiring an  exclusive  right  to  adefinlte  and 
certain  quantity  ot  tbe  water,  or  that  he 
would  be  permitted  to  use  It  to  tbe  exclu- 
sion nt  tbe  rights  of  the  others  In  its  use 
for  similar  purposes.  Whether  tbe  re- 
spondent has  appropriated  more  ot  the 
water  than  a  due  share  thereof  does  not 
definitely  appear;  buthe  has  set  up  an  ar- 
bitrary claim  to  a  thousand  Inches  ot  It, 
which  he  Insists  he  has  secured  by  ad- 
verse user  ot  a  sufficient  length  of  the  time 
to  establish  aright  by  prescription.  His 
claim,  however.  Is  not  supported  by  the 
facts  and  ctrcumstances  attendteg  th 
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affair,  and  la  InconalBtent  wfth  tbe  acta 
and  condnct  of  the  parties  In  the  premises. 
He  may  bave  been  entitled  to  tbe  amoant 
of  water  claimed  for  the  purpoae  of  Irri- 
gating his  lands,  bat  whether  or  not  he 
was  depends  entirely  npon  the  quantity 
which  the  stream  was  capable  of  turnlBb- 
ing.  The  rights  of  each  of  the  parties  re- 
garding tbe  ase  of  the  water  are  merely 
rdative.  Nor  was  the  appellant  entitled 
to  an  Injanctlnn  restraining  the  respond- 
ent from  dlrertlna;  and  using  water  from 
aald  creelc  for  the  purpose  of  irrigating  his 
lands  unless  be  sought  to  appropriate 
more  than  a  Just  share  thereof  under  the 
Implied  arrangement  before  referred  to. 
There  are,  howerer,  some  Items  of  testi- 
mony In  the  depoeltloDs  which  woald  In- 
dlcate  that  the  respondent's  right  to  the 
use  o(  the  water  was  merely  penulsalve: 
bat  a  court  of  equltyln  such  a  matter  will 
give  effect  to  the  IntentloD  of  the  parties 
as  ascertained  from  their  acts  regarding 
It,  and  the  circumstances  connected  there- 
with, where  It  Is  not  satisfactorily  shown 
by  dlreex  eTldeDce.  I  am  fully  satisfied  In 
this  case  that  It  was  the  Intention  of  tb« 
parties  before  named,  as  between  them- 
selves, to  enjoy  equal  rights  In  the  use 
of  tbe  waters  of  the  said  rreek,  and 
that  they  acted  upon  such  intention  In 
building  tbe  said  dams  and  in  the  con- 
struction of  said  ditches,  and  that  tbe 
same  should  be  carried  Into  effect.  This 
court  held  in  Coffman  v.  Bobbins,  8  Or. 
278,  that  a  parol  agreement  to  divide  wa- 
ter which  passed  through  the  lands  of  dif- 
ferent persons,  each  of  whom  prepared 
ditches  for  conducting  the  water,  and 
took  and  enjoyed  It  for  a  number  of  years 
under  the  agreement,  would  be  upheld  and 
enforced  In  equity,  although  the  only  con- 
sideration for  the  agreement  was  the  dig- 
ging of  the  ditches  and  the  taking  care  of 
tbe  water.  The  principle  determined  in 
that  case  Is,  I  think,  applicable  to  this 
one ;  and  If  the  said  parties  were  all  before 
the  court  I  should  be  In  favor  of  rendering 
such  a  decree  as  would  enforce  It.  but  we 
cannot  bind  persons  who  bave  not  been 
made  parties  to  the  suit.  There  la,  how- 
ever, somedireccproof  In  thecase,  and  rath- 
er strong  inferences  that  the  respondent 
has  been  accustomed  at  times  to  use  more 
of  the  said  water  than  he  was  entitled  to 
upon  the  basis  suggested,  and  he  claims 
an  absolute  right  to  use  certain  specific 
amounts,  regardless  of  the  amount  of  the 
supply.  I  am  of  the  opinion,  therefore, 
that  the  circuit  court,  Instead  of  rendering 
tbe  decree  appealed  from,  should  have  de- 
creed that  the  respoudent  be  restrained 
and  enjoined  from  using  any  more  of  the 
water  than  an  equal  share  with  tbe  other 
parties  named,  wnenever  there  was  a  suffi- 
cient quantity  of  It  In  the  said  stream  to 
fully  supply  them  all.  Such  a  decree  can 
be  enforced  in  the  mode  pointed  out  In 
Olmsted  v.  Loomis,  9  N.  Y.  423,  and  ap- 
proved by  this  court  In  the  City  of  Salem 
V.  FJouring-Mllls  Co.,  12  Or.  387,  7  Pac. 
Kep.  497,  or  by  any  other  suitable  and 
practical  mode  which  may  be  adopted. 
Tbe  contention  in  Olmstead  v.  Loomis 
was  In  regard  to  the  use  of  water  for  hy- 
draulic purposes,  hut  I  think  the  principle 
is  equally  applicable  to  a  case  like  tbe 


pieaent  one.  Under  tMa  view  the  decree 
appealed  from  must  be  reversed,  and  a 
decree  entered  In  accordance  wltb  tbe  prin- 
ciple above  I^ld  down,  and  the  case  re- 
manded to  the  said  circuit  court  with 
directions  to  enter  such  decree  as  the  de- 
cree of  that  court,  and  enforce  it  by  such 
mode  of  procedureas to  thesald court  may 
seem  most  suitable,  and  proper.  Neither 
party  will  be  entitied  to  costs  and  dls> 
bursements  In  tbe  suit  or  upon  the  appeal, 
but  each  Is  required  to  pav  tbe  costs  and 
dleburBements  which  fie 'has  Incurred. 
The  costs  and  dlsbnrsements,  however, 
which  may  be  incurred  In  the  enforcement 
of  the  decree  shall  be  taxed  against  the 
respondent  In  ease  be  refnaea  to  observe 
its  terms. 


(U  Or.  4SB} 

Facll  t.  Gookb 

(Suprenw  OMMt  qf  Oregon.  Joly  1,  1890.) 

PiTBLio  Lauds— HomBTBAo  Claimaxt— Tttls  ar 
RsuTioir— RiPABtAX  Riosn— TiTLi  vsuer  Ex- 

KODTION  SaUI— HOMBSTSAD  BXSMFTIOX  —  Wa- 
TBR-RlOHTB. 

1.  By  the  act  of  congress  of  Usroh  14,  1880, 
(81  St  141,)  any  settler  wbo  bad  or  should  there- 
after settle  OD  any  of  the  public  lands  of  Uu 
United  States,  whether  surveyed  or  unsurveyed, 
with  the  intention  of  claiming  the  same  under 
the  homestead  laws,  was  allowed  the  same  time 
to  file  his  homestead  applioBtlDU  and  perfect  his 
original  entry.  In  ttie  United  States  und-<rfBoe, 
as  was  allovrad  to  settlers  under  the  pre-emptitm 
laws  to  pat  their  claims  on  record,  and  his  right 
relates  hack  to  the  date  of  settlement,  the  same 
as  If  he  settled  under  the  pre-emption  laws. 

3.  A  homestead  claimant's  riparian  rlgfata 
attach  from  the  date  of  his  settlement,  ^vrfaed 
he  complies  with  the  law,  and  obtains  a  patent 
for  the  land;  and,  when  such  patent  la  issued,  ii 
relates  to  the  date  of  stttlement,  and  onts  oS  tba 
right  to  divert  a  stream  of  water  running  thrtm^ 
such  homestead. 

8.  An  ezecQtltm,  regalar  upon  Its  face,  em- 
anating from  a  court  of  competent  JarisdlcUoa, 
will  protect  an  offluer  who  obeys  It;  but,  when  a 
purchaser  claims  title  under  an  execution  sale, 
the  Judgment  upon  which  the  exeoationwaa  Issued 
must  be  proven. 

4.  By  section  278,  Bill's  Code,  an  execution 
is  returuable  within  60  days  after  its  receipt  by 
the  sheriff;  and  by  section  298  the  time  may  be 
enlarged  80  days  by  the  consent  of  tbe  plsintlfl 
indorsed  npon  the  writ. 

6.  When  there  has  been  no  levy  under  an  ex- 
ecution, and  tbe  return-day  has  expired,  and 
tbe  writ  Is  funetas  oj^oto,  and  coaten  no  aatbor- 
ity  whatever,  a  levy  and  sale  by  virtue  of  it  Is  a 
nullity. 

6.  Under  the  act  of  congress  granting  home- 
steads to  actual  settlers  on  the  public  lands  of 
the  United  States,  a  homestead  Is  not  liable  to 
be  sold  by  virtue  of  an  execution  issued  upon  a 
Judgment  rendered  for  a  debt  contracted  bfttore 
a  patent  is  Issued  for  such  homestead.  Clark  t. 
Bayley,  6  Or.  848,  followed. 

7.  The  sheriff  io  office  at  the  time  the  certlfl- 
cate  Is  produced  and  tbe  deed  demanded  is  the 
proper  officer  to  make  the  deed,  and  not  the  one 
whose  term  of  olQoe  has  eoQnred,  although  be 
may  bave  made  the  sale  before  his  oflBoe  expired. 

8.  The  evidence  as  to  adverse  user  of  water 
In  controversy  examined,  and  held  intvOicimi  to 
prove  an  adverse  user  for  10  years. 

{SyUiOnu  by  tfie  Courts) 

Appeal  from  circuit  court,  Bakereonnty; 
Ja8.  a.  Fsb,  Judge. 

C.  H,  Carqy,  for  appellant.  M.  L.  Oia- 
Mted  and  J.  .F.  IVatson,  for  respondeot. 
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Strahan,  J.  A  proper  dlspoMltlon  of 
this  case  requires  that  we  ehonld  notice 
the  Rources  of  title  set  up  by  the  respect- 
iTe  clalnantu,  and  In  doing  so  It  will  be 
most  convenient  to  first  examine  the  de- 
fendant's title.  In  the  year  18(j9  the  lands 
throu);h  which  Connor  creelt  flows,  and 
which  are  described  In  the  defendant's  an- 
swer, were  unaurTcyed  and  onoceapled 
pQbllc  lauds  of  the  United  States.  During 
that  year  one  Christian  Hlnckler  settled 
upon  tbe  same  as  a  homestead,  and  after 
the  Bald  land  had  been  surveyed,  on  the 
(tth  day  of  March.  1883,  he  made  his  regu- 
lar application  tbenrfor,  alleging  his  set- 
tlement thereon  In  February  or  March, 
1869.  On  this  aptillcatlon  a  patent  was  duly 
Issued  by  the  Uulted  States  to  said  Hlnck- 
ler. dated  the  13th  day  of  March,  1385. 
After  Hlnckler  had  perfected  hla  right  to 
said  land  under  the  homestead  laws  of 
tbe  United  States,  he  died  Intestate,  In 
Baker  county.  Or.,  and  John  Geiser  was 
duly  appointed  his  administrator.  There- 
after such  proceedings  were  had  let  the 
county  court  of  Baker  county  Or.,  In  the 
administration  of  said  estate,  that  an  or* 
der-waadnlj  made  by  said  court,  by  vir^ 
tae  of  which  orderthe  said  real  estate  was 
sold  by  said  administrator  to  the  defend- 
ant, Cooke,  for  the  sum  of  $1,550.  This 
sale  was  duly  conSrmed  by  said  court, 
and  on  the  5th  day  of  July,  1887,  said  ad- 
ministrator executed  and  delivered  to  the 
defendant,  Cooke,  a  deed  to  said  premises, 
together  with  all  the  water-rights  and 
privileges,  ditches  and  ditch-rights,  and 
all  and  slngulnrimprovements,  tenements, 
hereditaments,  and  appurtenances.  The 
evidence  tends  to  show  that  as  early  as 
1872  Hlnckler,  commencing  on  bis  home- 
stead and  near  the  line,  cut  a  dicth  ex- 
tending: nearly  tbe  entire  length  of  his 
claim,  by  means  of  which  he  diverted  tlie 
waters  uf  Connor  creek  tor  the  purposes 
of  Irrigating  his  land  for  agricultural  and 
horticultural  purposes,  and  that  this 
claim  Is  bounded  on  one  side  for  almost 
Its  entire  length  by  Snake  river,  and  that 
Connor  creek  flows  almost  directly  across 
the  defendant's  land,  and  empties  Into 
said  river  on  said  premises,  so  that  there 
are  no  riparian  owners  below  the  defend- 
ant on  said  creek.  In  1874  Hlnckler  dug 
another  ditch, by  which  he  diverted  a  por- 
tion of  the  waters  of  Connor  creek,  com- 
mencing a  short  distance  above  his  land, 
by  which  means  he  conveyed  the  water  to 
his  land,  and  for  a  long  distance  through 
thesame,  and  then,  again  leaving  his  land, 
the  water  was  conveyed  to  a  placer  min- 
ing claim,  where  the  same  was  used  for 
some  time  tor  mining.  After  the  mine  was 
worked  out,  the  water  flowing  in  this 
ditch  was  also  used  by  the  said  Hlnckler 
for  irrigating  his  land.  Hlnckler's  ditches 
are  nnmbered,  respectively,  1  and  2.  Ditch 
numbered  3  taps  Connor  creek  above  No. 
3,  and  conveys  water  to  the  land  of  Hill, 
mentioned  In  tbe  pleadings.  This  Is  an 
old  ditch,  but  was  dug  after  the  ditches 
numbered  1  and  2.  and  was  repaired  and 
used  by  Hill  some  3  or  4  years  ago.  The 
ditch  marked  *'No.  4**  on  the  plat  taps 
Connor  creek  a  long  distance  above  No.  8, 
and  Is  known  as  the  "Tartar  &  Huffman 
Dlteb,  *  and  was  need  tor  a  while  to  con- 


vey water  to  a  placer  mine  In  Douglas 
gnlch.  It  was  also  Cunstructed  after 
Hlnckler  had  settled  upon  his  homestead, 
and  bad  diverted  the  water  from  Connor 
creek  in  both  ditches  numbered  1  and  2. 
Whatever  right,  title,  or  Interest  Hlnckler 
had  In  the  land  described  at  the  time  of 
his  death  passed  to  the  defendant  by  vir- 
tue of  tbe  deed  made  by  the  administrator 
ot  Hlnckler.  It  Is  therefore  necessary  to 
determine  what  rights  Hlnckler  acquired 
In  said  land  by  virtue  of  hla  bomestead 
settlement  and  subeeqaent  compliance 
with  the  act  of  congress  granting  home- 
steads  to  actaal  settlers  upon  the  public 
lands  of  the  United  States,  and  the  Issu- 
ance to  him  ot  a  patent  therefor  by  the 
United  States.  Under  the  third  section  of 
the  act  ot  congress  of  March  14, 1880,  c.  89. 
(21  St.  141.)  It  la  provided  that  "any  set- 
tier  who  has  settled,  or  who  shall  hereaft- 
er settle,  on  any  of  the  public  lands  of 
the  United  States,  whether  surveyed  or 
unsurveyed,  with  the  intention  ot  claim- 
ing the  same  under  the  homestead  laws, 
shall  be  allowed  the  same  time  to  file  his 
homestead  application  and  perfect  his 
original  entry  In  the  United  States  land- 
offlce  as  Is  now  allowed  to  settlers  under 
the  pre-emption  laws  to  pat  their  claims 
on  record,  and  his  right  shall  relate  back 
to  the  date  of  settlement,  the  same  as  If 
he  settled  under  the  pre-emption  laws." 
In  Larsen  v.  Navigation  Co.,  23  Pac.  Kep. 
974.  (^declded  at  tbe  present  term,)  It  was 
held,  in  effect,  that  a  settlement  made  by 
a  homestead  claimant  npon  the  public 
lands  ot  the  United  States,  and  compli- 
ance with  act  of  congress  on  the  subject, 
segregated  thesame  from  the  public  lands, 
and  cut  oft  Intervening  claims,  and  snch 
is  the  ruling  of  the  land  department  of  tbe 
United  States.  Since  tbe  announcement 
of  the  opinion  In  Larscn  Navigation 
Co.,  supra,  this  case  was  argued,  and  oar 
attention  has  been  called  to  the  recent 
opinion  of  the  supreraecourt  ot  tbe  United 
States  In  Sturrv.  Beck.  10  Sup.Ct.Bep.  850. 
The  opinion  of  the  court  in  that  case  is 
very  exhaustive,  and  fully  and  conclusively 
settles  the  legal  question  under  considera- 
tion adversely  to  the  appellant.  In  that 
case  the  identical  question,  In  principle, 
Involved  here,  was  presented;  and  It  was 
held  that  a  homestead  claimant's  riparian 
rights  attached  from  the  date  of  his  set- 
tlement, provided  he  complied  with  the 
law,  and  obtained  a  patent  for  the  land; 
and  that  when  such  patent  was  issued  it 
related  to  tbe  date  of  settlement,  and  cut 
off  the  right  to  divert  a  stream  of  water 
running  through  such  homestead.  But 
the  claimant  claims  to  have  a  superior 
right  to  this  water,  and  he  seeks  to  prove 
title  to  same  In  two  ways :  First,  through 
an  ex-sheriff's  deed  offered  in  evidence, 
purporting  to  convey  certain  ditches  and 
water-rights  ot  Hlnckler  to  A.  J.  Law- 
rence; and,  second,  by  prior  appropria- 
tion and  adverse  possession  of  the  water 
for  more  than  10  years. 

2.  These  claims  will  therefore  be  exam- 
ined. The  deed  of  Ex-Sheriff  Boya.ot  Ba- 
ker county,  Isdated  the  *i4tta  day  of  April, 
1877.  Tbe  deed  recites  that  the  execution 
upon  which  the  sale  was  made  was  tested 
the  13th  of  Mi^,  1866.  on  a  Judgment  ran- 
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dered  tbe  same  day  by  the  circuit  court  ot 
the  state  of  Oregon  tor  Baker  coon ty  in 
favor  of  LottiB  Pfelffenberger  &  Co.,  and 
against  Christian  Hlnckler.  The  date  uf 
the  levy  is  not  recited  in  the  deed,  but  it  Is 
recited  that  tbe  sale  was  made  on  the  17th 
day  of  September,  1874,  mure  than  eight 
years  after  the  execution.  The  amount  of 
lodgment  is  not  mentioned,  but  the  deed 
recites  that  the  sum  of  $300  was  realised 
upon  the  sale,  and  it  is  stated  thatthesale 
was  confirmed  on  the  LStb  day  ot  Octo- 
ber, 1875.  After  reciting  the  sale  of  tbe 
two  ditches  running  through  the  Htnckler 
bomestead,  before  referred  to  In  this  opin- 
ion,  and  numbered  1  and  2,  thedeed  under- 
takes to  convey  tbe  same  to  A.J.  Law- 
rence. The  respondent  takes  several  ob- 
jectiouB  to  this  deed.  One  is  tbat  nujudg- 
ment  was  offered  In  evidence,  and  therefore 
it  is  not  shown  that  tbe  execution  recited 
In  the  deed  was  legally  Issued.  An  execu- 
tion, regalar  apon  Its  face,  emanating 
from  a  court  ot  competent  Jurisdiction, 
will  protect  an  officer  who  obeys  it;  but 
the  rule  is  different  when  a  purchaser 
claims  under  an  execution  sale.  In  such 
case,  It  Is  well  settled  that  a  person  seek- 
ing to  recover  property,  and  basing  his 
claim  upon  an  execution  sale,  mast  prove 
tbe  Judgment  upon  which  the  writ  issued. 
2  Freem.  Ez*tta,  9  350;  McBae  t.  Davlner, 
8  Or.  63. 

8.  It  is  next  objected  that  the  execution 
at  the  time  of  sale  was  dead  in  the  bands 
ot  tbe  ex-Blieritf ;  that  tbe  official  lire  of  the 
sberifl  had  terminated ;  and  that  the  writ, 
by  lapse  of  time,  had  ceased  to  be  of  any 
validity  for  any  purpose  whatever.  This 
objection  must  also  prevail.  By  section 
278,  Hill's  Code,  an  execution  is  returnable, 
within  60  days  after  Its  receipt  by  thesher- 
itf,  to  the  clerk's  office  from  whence  It  Is- 
sued; and  by  section  293  this  time  may  be 
enlarged  30  days  by  the  consent  of  tbe 
plaintiff  indorsed  upon  the  writ.  In  this 
case  It  does  not  appear  that  the  officer 
had  made  a  levy  under  theexecution  while 
It  waR  still  in  force.  The  sole  question, 
therefore,  Is  whether  or  not  a  sheriff  may 
hold  an  execution  until  lonji:  after  the  re- 
turn-day, and  until  his  term  of  office  has 
expired,  and  then  make  a  levy  and  sate. 
No  authority  was  cited  upon  the  argu- 
ment to  uphold  such  a  proceeding,  and  I 
think  none  can  be  found.  On  the  contra- 
ry, such  a  writ  is  Hinctua  offlcto,  and  con- 
fers no  authority  whatever,  and  any  at- 
tempted levy  and  sale  by  virtue  ot  it  are 
nullities.  Freeni.  Ex'ns,  .58,106;  Lehr  v. 
Bogers,  8  Smedes  &  M.  4G8;  Kane  v.  Pres- 
ton, 24  Miss.  133 ;  Dale  v.  Medcalt,  9  Pa.  St. 
108;  Cash  v.  Tozer,  I  Watts  &  S.  B19. 

4.  Another  difficulty  presents  Itself.  The 
two  ditches  dug  by  Hinckler,  and  which 
are  claimed  to  have  been  sold  by  virtue  ot 
this  execntlon,  were  duf;  mainly  through 
his  homestead.  One  was  used  excluBlvely 
to  Irrigate  his  land,  and  the  other  also 
after  a  small  placer  mine  had  been  worked 
oat.  Without  the  use  of  this  water  upon 
the  land,  it  would  be  of  but  little  value, 
and  could  probably  never  have  been  occu- 
pied as  a  homestead,  or  for  any  agricult- 
ural or  horticultural  purposes.  I  think, 
therefore,  that  we  must  treat  the  ditches, 
aud  the  water  in  them,  flowing  over  this 


bomestead,  and  used  for  the  pnrpose  ot 
irrigating  It,  as  a  part  of  tbe  land  itself, 
and  not  severable  therefrom.  In  such 
case,  the  homestead  is  exempt  from  liabil- 
ity for  debts  contracted  prior  to  the  issu- 
ing of  the  pa  tent.  Clark  ▼.  Bay  ley*  6  Or. 
843. 

5.  Finally,  It  is  objected  that  an  ex-sher- 
iff has  no  powRr  in  this  atate  to  make  a 
deed  to  property  sold  on  execution.  This 
question  appears  to  have  been  considered 
by  this  court  In  Moore  v.  Locks  Co.,  7 
Or.  850,  in  which  tbe  conclnsioo  was 
reached  that  the  sheriff  In  offlco  at  the 
time  the  certificate  is  produced  and  the 
deed  demanded  is  tbe  proper  officer  to 
make  the  deed,  and  not  the  one  who  made 
the  sale,  and  whose  term  ot  office  expired. 
The  plaintiff  does  not  use,  or  seek  to  use, 
either  one  of  the  Ulnckler  ditches  described 
in  this  ex-sheriff's  deed,  and,  BO  tar  as  I  can 
see,  the  only  object  of  Its  tntroduetion 
was  to  extlngnish  Hinckler's  right  to  tbe 
water  flowing  In  his  ditches,  and  to  trans- 
fer the  title  to  tbe  water,  as  severed  and 
separated  from  the  land,  to  the  plaintiff 
by  mesne  conveyances  from  Lawrence. 
In  other  words,  It  is  claimed  tbat  by  this 
deed  Lawrence  acqalred  this  right  to  the 
water,  and  that  he,  or  bis  BuccessorB  In 
interest,  might  lawfully  divert  it  Into  oth- 
er ditches,  and  take  it  tor  their  own  Dse 
and  benetlt,  aud  that  Hlnckler's  right  to 
the  water,  whether  as  riparian  owner  or 
first  appropriator,  thus  became  vested  in 
Lawrence  and  his  successors  In  Interest. 
If  there  were  no  valid  objection  to  the 
deed,  and  the  land  and  water  where  it 
flowed  had  been  subject  to  levy  and  sale, 
I  doubt  very  much  whether  the  resnlte 
claimed  by  the  appellant  would  have  fol- 
lowed. What  Lawrence  claimed  to  have 
acquired  by  that  sale  were  tbe  ditches 
across  Hlnckler's  land,  and  the  water  In 
them.  I  do  not  see  how  it  gave  bim  any 
right  to  the  water  before  It  entered  tbe 
ditchts,  or  conferred  upon  him  tbe  right  to 
go  higher  up  the  stream,  and  there  dig 
ditches  of  his  own,  and  take  the  water  out 
at  another  and  different  place.  But  it  is 
unnecessary  to  decide  thisquestion,torthe 
reasons  already  indicated. 

6.  The  remaining  question  Is  whether  or 
not  the  plaintiff,  and  those  under  whom 
he  claims,  had  acquired  a  title  to  this  wa- 
ter by  adverse  user  prior  to  the  commence. 
meut  of  this  suit.  Did  the  plaintiff,  and 
those  under  nhom  he  claims,  have  such 
open,  exclusive,  notorioun,  and  continu- 
ous adverse  use  ot  this  water  as  to  bar  the 
rights  uf  the  defendant,  either  as  ripa- 
rian owner  or  first  appropriator  ot  it? 
On  this  subject  I  have  carefully  read  all  ol 
the  plaintiff's  evidence  two  or  three  times, 
to  ascertain  the  real  foundation  of  his 
claim,  audit  all  rests  on  the  ex-sheriff's 
deed  to  Lawrence.  One  Davis  claims  to 
have  been  In  possession  of  the  water  la 
Hlnckler's  ditches  as  Lawrence's  tenant, 
and  he  delivered  possession  to  Tartar  & 
Huffman,  from  whom  the  plaintiff  aeeka 
to  deralgn  title;  hut  tbe  possession  waa 
never  exclusive,  anil  it  was  not  contenti- 
ous. Hinckler,  as  long  as  he  lived,  flrmly 
asserted  bis  right  to  this  water  against 
all  claimants,  and  roaintidned  it  with  so 
much  firmneBB  tbat  he  loat  lite  Ufo  in  »  dll- 
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flnulty  Wth  DaTiB,  Rro  wlng^  oot  of  the  fllB- 
pated  claims  to  the  irater  now  In  contro- 
reny.  Girtnfc  'ull  effect  tu  the  evidence 
on  (tach  Bide,  and  It  api;>eBrB  that  tor  eev- 
eral  years  no  one  had  the  exclusive  use  uf  the 
water,— sometimes  one  was  using  it  and 
then  another,— bat  the  posnesslon  of  none 
of  the  claimants  was  continuous,  or  of 
each  a  character  as  to  conatttote  adverse 
puaseaslun  against  the  others.  It  was  in- 
timated on  the  argnment  by  the  appel* 
lant's  counsel  that  the  water  In  contro- 
Tersy  ought  equitably  to  be  divided  be- 
tween the  parties;  but  I  am  unable  to 
find  In  the  evidenceanythlngwhatever  up- 
on which  a  division  might  properly  be 
mad^.  Finding  no  error  in  the  decree  of 
the  court  below,  It  must  be  affirmed. 


00  Or.  «B) 

State  t.  Horns. 
(auprame  Oourt  nf  Oregon.  14, 180L> 

iNDioncsMi^-SmiKcie  Out  Bifkpmu«b. 
All  nnneoessary  w«rds  In  aa  iadlotmmt 
owy,  after  lodgment,  be  roleoted  as  sorplnsaga, 
and,  IC  tlie  indictment  Is  good  after  sttiklaff  them 
00^  the  ooaviotioB  muit  stand. 
(SyOabm  by  (to  OwurL) 

Appeal  from  circuit  coart,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

V.  K.  Strode  and  Sears  <ft  Beaeb,  for  ap- 
pellant. T.  A.  Steplwns,  Dlst.  Atty.,  and 
w,  T,  HutDH,  for  the  State. 

Bban,  J.  The  defendant  was  tried,  con- 
victed, and  sentenced  to  ImprlsoDmeiit  in 
the  penitentiary  for  the  term  of  10  years, 
under  an  Indictment,  the  charging  part 
of  which  is  as  follows:  "The  said  tsaniuel 
J.  Home,  on  the  26th  day  of  August,  A. 
D.  1880,  In  the  county  of  Multnomah  and 
state  of  Oregon,  did  wlilfally,  Qnlawfnlly, 
feloniooeiy,  forcibly,  and  Tlolentty  make 
an  assantt  In  and  upon  one  Blla  Bennett, 
a  female  child  under  the  ago  of  foarteen 
years,  by  then  and  there  unlawfully,  felo- 
nlooaly,  forcibly,  and  violently  ravishing 
and  carnally  knowing  her,  the  said  Ella 
Bennett,  against  ber  will. "  etc.  The  con- 
tention of  appellant  is  that  this  indict- 
ment charges  only  the  crime  of  an  assault, 
and  that  the  court  erred  In  sentencing 
him  to  imprlHonment  in  tlie  penitentiary. 
The  argument  Is  that  the  language,  "by 
then  and  there  unlawfully,  feloniously, 
forcibly,  and  violently  ravishing  and  car< 
nally  knowing  her,  the  said  Blla  Bennett, 
against  her  wl11,"ls  onlydeacrlptlre  of  the 
means  by  which  the  assault  was  commit- 
ted, and  does  not  charge  the  crime  of 
rape.  No  objection  was  made  to  the  In- 
dictment in  the  court  below,  but  the  ques- 
tion is  raised  here  for  the  flmt  time,  and 
tberefbre  the  only  qnestlon  to  be  consid- 
ered la,  does  the  indictment  sufficiently 
charge  carnal  knowledge  of  the  female 
tinder  the  age  of  fourteen  years?  By  sec- 
tion 173S,  Hiirs  Code,  it  Is  provided  that, 
"it  any  persoo  shall  carnally  know  any 
female  child  under  the  age  of  fourteen, 
•  •  •  such  personshall  t>edeemed guilty 
of  rape,  and,  upon  eonvictlon  thereof, 
shall  be  pnnlshed."  etc.  By  this  section  a 
female  under  the  age  of  14  years  Is  con- 
closlTely  presumed  to  be  Incapable  of  cun- 
■entliig  to  seiual  intereoorsc,  and  a  man 


who  haa  connection  with  snc^  a  female, 
although  she  may  have  in  fact  consented, 
is  guilty  of  rape.  As  carnal  knowledge, 
with  or  without  force,  In  sucb  case.  Is 
rapA,  it  follows  that  the  allegations  of 
forceand  wantof consent  in  an  indictment 
are  mere  surplusage,  and  need  not  be 
proved,  and,  as  a  consequence,  that  all  the 
allegations  In  the  Indictment  before  us  of 
the  assault  by  defendant  may  be  rejected, 
and.  It  the  Indictment  Is  good  after  strik- 
ing them  out,  the  conviction  must  stand. 
State  V.  Abrams,  11  Or.  109,  8  Pac.  Rep. 
827;  State  v.  Tom  Louey,  11  Or.  82b,  8 
Pac.  Rep.  8B8;  State  v.  webeter,  89  N.  H. 
96;  Davis  V.  State,  42  Tex.  226.  Turning, 
now,  to  the  indictment,  we  And  Itlnarn- 
flclally  drawn,  and  containing  much  ud- 
necestiary  language;  but  we  think  It  clear- 
ly charges  the  defendant  with  carnally 
knowing  Ella  Bennett,  female  child  under 
the  age  of  14  years,  and  that  Is  all  that  Is 
necessary  to  support  a  conviction.  Sec- 
tions 1279,  128U,  Hill's  Code.  The  ludicU 
ment  seems  to  have  been  drawn Ina  some- 
what careless  manner,  and  without  re- 
gard to  theform  provided  by  statute,  and 
that  accnracy  which  should  always  be 
used  in  the  preparation  of  such  Instru- 
ments; but  the  defendant  did  not  see 
proper  to  avail  himself  in  the  court  below 
of  any  defect  In  the  indictment,  and  we 
think  it  is  now  too  late  for  bim  to  do  so. 
The  Judgment  of  the  court  below  will 
ther^ore  be  affirmed. 

  (46  Ru.  an 


Pacipio  Exp.  Co.  t.  Foixt. 
(Supreme  Court  ttf  Kanmu.   Hay  9, 1891.) 
Carkibbs  or  Pbbiout— LiMimre  Liabilitt. 

1.  Where  the  receipt  or  contract  of  s  commwi 
carrier  oontalos  a  stipalation  that  the  compaoy 
is  not  to  be  held  liable  for  any  loss  or  damage, 
ezoept  as  forwaTdara  only,  nor  for  any  Iom  or 
damage  of  any  box,  paolmge,  or  thing  for  over 
toO,  unless  the  }u«t  and  truavalae  thereof  is 
stated  in  such  reMlpt,  and  where  the  reoeipt  falls 
to  show  any  value  of  the  box  or  goods  snipped, 
the  receipt  or  contract,  tf  fairly  and  voluntarily 
entered  Into,  will  be  upheld  as  a  proper  and  law- 
ful mode  of  seeorlng  a  due  proportion  between 
the  amount  for  whloh  the  carrier  may  be  respon- 
sible and  the  trelght  he  reoelvca,  when  the  loss 
or  in]ai7  to  the  box  or  goods  carried  results  only 
from  slight,  oommon,  or  ordinary  negUgenca  on 
the  part  of  the  curiar,  its  agents  or  servantit. 

2.  The  case  of  Kallman  t.  Ezpress  Co.,  8 
Ean.  305,  referred  to  and  oommented  on. 

8.  Railroad  Co.  v.  Simpson,  SOITan.  MS,  SPao. 
Rep.  821,  distinguished,  as  the  carrier  in  that 
case  arbitnuily  and  unfairly  fixed  In  the  bill  of 
lading  or  reoeipt  a  limltafcloa  en  the  value  of  the 
proper^  sliipped. 

Vauntiki,  J.,  dissenting. 

[SyUabiu  by  the  Court.) 

Error  from  district  court,  Douglas  coun- 
ty; A.  W.  Benson,  Judge. 

On  the  4th  day  of  November,  1887,  Peter 
T.  Foley  brought  his  action  against  the 
Pacific  Exprees  Company  before  a  Justice 
ot  the  peace  of  Douglas  county  to  recover 
9176,  tor  damages  alleged  to  have  been 
sustained  by  him  in  the  transportation  of 
a  box  containing  type  and  electrotype 
plates  from  Kansas  City,  Mo.,  to  Law- 
rence, In  this  state,  on  October  16, 1887, 
from  the  A.  N.  Kellogg  Newspaper  Com- 

Eany  at  Kansas  City,  Mo.,  by  the  Pacific 
ixpress  Company.  The  following  la  a 
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copy  ol  the  receipt  given  by  the  expreBB 
company  for  the  box  In  controveniy: 
"Read  this  receipt. 

The  Paciflc  Expnm  Company. 

"Not  negotiable. 

"Beeelved  from  -  the  followlns  arw 
tides,  which  we  nndertake  to  forward  to 

the  point  nearest  to  destination  reached 
by  this  company  only,  iterlls  of  navigation 
excepted.  And  it  la  hereby  expressly 
agreed  that  the  said  Pacific  Express  Com- 
psny  are  not  to  be  held  liable  for  any  loss 
or  damage,  except  as  forwarders  only, 
nor  for  any  loss  or  damage  of  any  box, 
package,  or  thing  for  over  f  50,  unless  the 
Just  and  tme  valae  tberuol  Is  herein  stat- 
ed, nor  for  any  loss  or  damage  by  fire,  the 
acts  of  God,  or  of  the  enemies  of  the  gov- 
ernment, the  restraint  of  eovernraents, 
mobs,  riots,  insnrrectlons,  or  pirates,  or 
from  any  of  the  dangers  Incident  to  a 
time  oi  war ;  nor  upon  any  property  or 
thing,  unless  properly  packed  and  secured 
for  transportation;  nor  for  any  fragile 
fabrics,  unless  so  marked  upou  the  pack- 
age containing  the  same;  nor  upon  any 
fabrics  ronslBtlog  of  or  contained  in  eiass. 
If  any  sum  of  money,  besides  the  ciiarge 
for  transportation,  Is  to  be  collected  from 
consignee  on  delivery  of  the  property  de- 
srrlbw  hendn,  and  the  same  Is  not  paid 
within  thirty  days  from  date  hereof,  the 
shipper  agrees  that  this  company  may 
return  said  property  to  him,  at  their  op- 
tion, at  the  expiration  of  that  time,  sub- 
lectto  thecnndttlons  of  this  receipt,  and 
Uint  he  will  pay  the  charges  for  trans- 
portation both  ways,  and  that  the  liabil- 
ity <a  this  company  for  such  property, 
while  In  its  possession,  for  the  purpose  of 
making  soch  collection,  shall  be  that  of 
warehousemen  only.  And  it  is  further 
agreed  that  the  said  Pacific  Express  Com- 
pany shall  not  beheld  liable  for  any  claim, 
of  whatsoever  nature,  arising  from  this 
contract,  unless  such  claim  shall  be  pre- 
sented In  writing  sixty  days  from  date 
hereof, In  a  statement  to  which  thisrecelpt 
shall  be  annexed;  and  the  shipper  and 
owner  hereby  severally  agree  that  all  the 
stipulations  and  conditions  in  this  re- 
ceipt contained  shall  extend  to  and  Inure 
to  the  benefit  of  each  and  every  company 
or  person  to  whom  the  Paclflc  Express 
Company  may  Intrust  or  deliver  the 
above- described  property  for  trannporta- 
tion.  (which  the  said  Pacific  Express  Com- 
pany Is  hereby  authorized  to  do,)  and 
shall  define  and  limit  the  liability  therefor 
of  such  other  company  or  person : 


Date,  1887. 

Ap- 
UclM. 

ValQ*. 

Consignee. 

Deetlnft- 
tlon. 

Beeetpt 
bj. 

Oet.Ub 

Ibox. 

P.  T.  Foley. 

Lawrence, 
Ka&itae. 

Ou  the  first  page  of  the  receipt  book, 
after  the  prin  ted  words,  **  Received  from, " 
there  was  written, "  A.  N.  Kellogg N 'paper 
Co. and  on  the  following  pages  nothing 
was  written  In  the  blank  after  the  words, 
"Received  from."  Before  the  commence- 
ment of  this  Hctlun,  J.  K.  Johnston,  su- 
perintendent of  the  Pacific  Express  Com- 
pany, tendered  to  Mr.  Foley  for  that  com- 
pany $6U,  in  payment  for  the  damage  to 
the  bux,  but  Mr.  Foley  refused  to  accept 


that  amount.  Trial  had  before  the  Justice 
of  the  peace  on  Novembers,  1887,  and  the 
plnlntlfl  recovered  Judgment  for  $144.55 
and  Interest  and  costs.  The  action  was 
appealed  to  the  district  court.  Trial  had 
before  the  court  with  a  Jury  at  the  Febru- 
ary term,  188S.  The  Jury  returned  a  gen- 
eral verdict  for  the  plaintiff  for  9144.55, 
with  interest,  and  also  made  special  find- 
ings. Subsequently  Judgment  was  ren- 
dered upon  the  general  verdict.  The  de- 
fendant excepted,  and  brings  the  case 
here. 

A.  L.  WUUama  and  C%a«.  Monroe,  for 

Slain  tiff  In  error.  John  Muteblngs,  for 
efendant  in  error. 

HoRTON,  C.  J.,  {after  Kt&ting  tbeUusta  aa 
above.)  The  principal  question  In  this 
case  Is,  what  effect  Is  to  be  given  to  the 
following  language  of  the  receipt  executed 
by  the  express  company?  "It  la  hereby 
expressly  agreed  that  the  aalA  Pacific  Ex- 
press Company  la  not  to  be  held  liable  for 
any  loss  or  damage,  except  as  forwardeis 
only;  nor  for  any  loss  or  damage  of  any 
box,  package,  or  thing  for  over  950,  un- 
less the  Just  and  true  value  thereof  is  here- 
in stated."  It  appears  that  the  type  and 
electrotype  plates  were  shipped  from 
Kansas  City  to  Lawrence  by  the  A.  N. 
Kellogg  Newspaper  Company,  who,  in 
making  the  shipment,  acted  for  Peter  T. 
Foley.  It  also  appears  that  the  news- 
paper company  had  a  receipt-book  fur- 
nished by  the  express  company,  and  in  the 
heading  to  each  page  were  printed  condi- 
tions, and.  among  others,  the  one  quoted. 
The  newspaper  company,  having  this 
book  in  its  possession  and  control,  and 
using  It  from  day  to  day,  must  be  pre- 
sumed to  have  known  uf  itscondttiuns.and 
to  have  shipped  with  reference  to  It.  In 
this  they  acted  for  the  plaintiff,  and  be 
must  be  presumed  to  have  assented  to 
the  terms  and  conditions  of  the  receipt. 
The  Jury  made  the  following  special  find- 
ings in  answer  to  questions  submitted  to 
tbem:  "Question.  Was  not  the  box  con- 
taining the  type  and  electrotypes  In  con- 
troversy broken  while  It  was  still  in  the 
carlo  which  it  was  brought  from  Kao- 
sas  City?  Answer.  It  was  found  broken 
In  the  car.  Q.  If  you  should  find  that 
said  box  was  brok«i  open  by  any  negli- 
gence of  the  company,  state  what  act  or 
thing  caused  said  box  to  be  broken.  A. 
We  do  not  know.  Q.  Do  the  Jury  know 
where  on  the  Journey  the  box  was  broken 
open?  If  so.  state  where.  A.  We  do  not 
know.  Q.  Were  not  the  agents  of  de- 
fendant negligent  In  taking  the  box  out  of 
thecar?  A.  Yes.  Q.  Could  theynot  have 
saved  the  contents  of  the  box  by  handling 
the  box  carefully  when  1 1  was  taken  out 
the  car?  A.  Tes,  to  the  best  ol  our 
kuowledge  and  belief." 

The  district  court,  among  other  things, 
Instructed  the  Jury  that  "  while  a  com- 
mon carrier  Is  generally,  in  the  absence  of 
any  such  Uniltatlon,  liable  absolutely,  as 
an  Insurer,  against  all  loss  except  that 
cauHed  by  the  act  of  God  and  the  public 
enemy.  It  may  limit  such  liability  by  spe- 
cial conditions  such  as  contained  in  this 
receipt,  but  such  special  contract  cannot 
relieve  the  company  from  Its  own  negU- 
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gnee.  It  foUovirs  tllAt  hi  tbls  cbm  the 
company  !■  liable.  If  at  all,  not  aa  an  In- 
surer, bat  Bolely  for  negltgrace  In  the 
tranfiportation  of  the  property.  'Nesll- 
sence'la  a  negrative  term,  Implying  the 
want  or  abaenceof  ordinary  care;  that  is, 
that  care  and  caution  that  men  of  ordi- 
nary prudence  usually  exerctae  wider  like 
cireamatauces.  Wbetber  tbe  defendant 
company  was  so  neKllgent,  and,  If  so, 
whether  such  neeligence  caused  tbe  Inju- 
rim  complained  of,  are  questions  of  (act 
lor  tbe  Jury,  to  be  determined  from  all  tbe 
evidence.  Tou  sbonld  consider  the  condi- 
tion of  tbe  material  when  delivered  to 
tbem ;  tbe  manner  In  which  tt  was  boxed ; 
the  nature  ol  the  articles,  so  tar  as  tbay 
could  be  seen  and  known  by  the  shipper ; 
the  manner  In  which  such  property  Is 
handled:  the  condition  and  circumstances 
In  which  it  was  found  at  the  place  of  des- 
tination; and  taking  Into  consideration 
all  the  snrronndlng  circumstances  and 
facts  proren,  and  usins  that  ordinary 
knowledEe»  observation,  and  experience  In 
Hfe  that  men  generally  possess,  yon  mnst 
say  whether  the  loss  and  injury  were  at- 
tribntablo  to  the  want  of  ordinary  rare 
and  diligence  on  tbe  part  of  the  express 
company.  If  they  were,  the  plaintiO  may 
recorer  hie  actaal  loss ;  ntherwlsp,  he  can- 
not recover  beyond  the  sum  of  flfty  dol- 
lars." The  express  company  asked  the 
court  to  Instruct  the  Jury  as  follows: 
"(1)  The  Jury  are  Instructed  to  return  a 
verdict  in  favor  of  the  plaintiff  for  the 
aom  of  fifty  dollars.  (2)  The  agreement 
In  the  receipt  that  defendant  will  not  be 
liable  for  more  than  fifty  dollars  for  any 
shipment,  uulees  the  true  value  of  such 
shipment  Is  stated  In  the  receipt.  Is  a  valid 
agreement,  and  relieves  tbe  d^endant  of 
liability  as  Insnrer  for  all  amounts  over 
flfty  dollars,  leaving  it  liable  In  excess  of 
flfty  dollars  only  for  gross  negligence,  and 
the  burden  of  proving  gross  negligence  is 
upon  tbe  plaintiff." 

1.  It  is  settled  by  the  decisions  <rf  this 
eourc,  and  by  tbe  great  wdght  of  an- 
tboFlty,  that  a  common  carrier  cannot 
stipulate  for  exemption  from  responsibili- 
ty for  the  negligence  of  bImselT  or  bis  serv- 
ants, on  grounds  of  public  policy,  even  by 
express  contract.  Ballroad  Co.  v.  Simp- 
son, 80  Kan.  945.  2  Pac.  Rep.  821 :  Ballroad 
Co.  V.  Lockwood,  17  Wall.  857,  and  the 
eases  therein  cited;  2  Amer.  ft  Eng.  Ene. 
Law,  822.  But  this  Is  not  the  question 
presented  by  tbe  record  In  tbls  case.  Tbe 
receipt  executed  by  the  express  company, 
and  knowlugly  and  voluntarily  accepted 
by  the  shipper  throagh  his  agent,  express- 
ly provided  "that  the  express  company 
was  not  to  be  Uable  tor  any  loss  or  dam- 
age to  tbe  box, lor  over  flfty  dollars.  It  the 
|nst  and  true  value  thereof  was  not  stat- 
ed." The  true  and  just  value  of  the  box 
was  not  stated  In  the  receipt  or  to  tbe 
company  by  tbe  shipper.  Tbe  trial  conrt 
very  properly  inHtracted  tbe  Jury  "that 
tbe  shipper  must  be  presumed  to  have  as- 
sented to  the  terms  and  conditions  of  the 
leoript,*  Two  questions  are  therefore 

£ resented  for  our  determination:  Ftrat. 
lay  a  common  carrier  limit  his  liability 
to  an  amoont  stated  in  a  written  receipt 
or  special  oontraet,  In  the  event  ol  loss  or 
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injury  to  the  goods  or  property  throagh 
ordinary  negligence.  If  socta  speelal  eon- 
tract  Is  freely,  volnntarlly,  and  fairly  en- 
tered Into  by  the  parties,  and  spch  con- 
tract is  Just  and  reasonable  In  its  terms? 
Second.  Old  tbe  written  receipt  or  special 
contract  between  the  shipper  and  express 
eompany  In  tbls  case  limit  the  liability 
of  the  company  for  loss  or  injury  to  ths 
amount  of  flfty  dollars? 

The  better  authorities  declare  the  law 
to  be  that  the  value  of  the  property  trans- 
ported may  be  agreed  upon,  and  the  dam- 
age or  loss  to  the  property  occasioned  by 
the  negligence  ol  the  company  or  its  serv- 
ants will  be  limited  to  the  agreed  valu^ 
tlon.  Tbe  Hart  Case,  112  U.  8.  881 ,  6  Sap. 
Gt.  Bep.  161.  may  now  be  called  the  lead- 
ing case  In  America.  Ifr.  Justice  Blat(»- 
FORD,  delivering  tbe  opinion  of  the  court 
in  that  ease,  said,  among  other  things, 
that  "it  Is  tbe  law  ot  this  court  that  a 
common  carrier  may,  by  special  contract, 
limit  his  common-law  llablllty,  but  that 
he  cannot  stipulate  lor  exemption  from 
the  consequences  of  bis  own  nwlgence  or 
that  ot  his  servants.  •  *  •  There  Is  no 
Jostice  In  allowing  the  shipper  to  be  paid 
a  large  value  for  an  article  which  he  has 
Induced  the  carrier  to  take  at  a  low  rate 
of  fr^gbt,  on  the  assertion  and  agreement 
tbat  Its  value  la  a  less  sum  than  that 
claimed  after  a  loss.  It  Is  Just  to  hold 
the  shipper  to  his  agreement,  fairly  made, 
as  to  vaiae,  even  where  the  loss  or  Injury 
has  occurred  through  the  n^llgence  of  the 
carrier.  •  •  •  The  limitation  as  toval- 
ue  has  no  tendency  to  exempt  from  liabil- 
ity for  negligence.  It  does  not  Indoee 
want  of  care.  It  exacts  from  tbe  carrier 
tbe  measure  of  care  due  to  the  ralne 
agreed  on.  The  carrier  Is  bound  to  re- 
spond in  tiiat  value  for  negligent^.  The 
compensation  for  carriage  is  based  upon 
that  value.  The  shipper  is  estopped  from 
saying  tbat  tbe  value  Is  greater.  Thear^ 
tides  have  no  greater  value,  for  the  pur- 
pose of  tbe  contract  ot  transportation, 
between  the  parties  to  that  contract.  Tbe 
carrier  must  respond  for  negligence  ap  to 
that  valne.  It  Is  Justand  reasonable  tbat 
such  a  contract,  falriy  entered  Into,  and 
where  there  Is  no  deceit  practiced  on  the 
shipper,  should  be  upbeld.  There  Is  no 
,  Titflatlon  of  public  policy.  On  the  contra- 
ry, It  woDld  be  unjust  and  unreasonable* 
and  would  be  repugnant  to  the  soundest 
principles  ot  fair  dealing  and  of  the  free- 
dom of  contracting,  and  thus  In  conflict 
with  pnbltc  policy.  It  a  shipper  should  be 
allowed  to  reap  the  benefltof  the  contract 
It  there  Is  no  lose,  and  to  repudiate  It  In 
case  of  loss."  See,  also,  Harvey  v.  Ball- 
road Co.,  74  Mo.  539;  Brebme  v.  Dlnamore, 
25  Md.  829;  Ballroad  Go.  v.  Sherrod.  84 
Ala.  178,  4  South.  Bep.  29;  Dantley  r.  Ball- 
road, (N.  H.,  1890,)  ^  AU.  Bep.  327;  Mag- 
nln  V.  Dlnsmore,  62  N.  Y.  86;  Squire  v. 
Railroad  Co.,  98  Mass.  289-246;  Graves  t. 
Railroad  Co.,  137  Mass.  83;  Hill  t.  Rail- 
road Co.,  144  Mass.  2S4, 10  N.  B.  Rep.  886; 
Falkenau  t.  Fargo.  85  N.  T.  Saper.  Ct. 
382. 65  N.  T.  642;  Ghormley  v.  IMnsmore. 
53  N.  Y.  Super.  Ct.  86;  Westeott  v.  Fargo, 
SLans.  828;  Qrace  v.  Adams,  100  Mass. 
605;  Pemberton  Co.  v.  New  York  Gent. 
R.  Co.,  104  Mass.  144;  Breese  t.  OW- 
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egraph  Co..  48  N.  T.  182. 189, 141, 142:  Rail- 
road Co.  V.  Fayne,  (Va.,  1890,)  10  S.  E. 
Rep.  749. 

Ab  to  the  second  qaestion  propuBed,  we 
think  that  tbellmitatlonln  the  written  re- 
ielptor  special  contract  not  to  be  liable  for 
.tny  loBB  or  damage  over  f30,  In  thin  case, 
ittands  as  If  the  carrier  bad  a»ked  the  val- 
ue of  the  box  and  Its  contents,  and  had 
been  told  by  the  ahipper  "  that  the  valne 
was  fifty  dollars  only,"  or,  which  is  the 
same  thing,  had  been  told  by  the  shipper 
"tbiit,  If  loss  or  damage  occurred  to  the 
buz  or  Ita  contents,  he  would  not  demand 
ovm  fifty  dollars. "  In  Kallman  t.  Ex- 
press Co..  8  Kan.  205.  tt  was  aald  that  **no 
value  was  K^ven  In  the  bill  of  lading  which 
was  delivered  to  the  shipper  by  the  ex- 
press company,  and  received  by  him  wlth- 
ont  objection;  thus  consenting  and  agree- 
ing that  the  plalntiCfB  should  be  bound  by 
its  terms.  If  be  had  desired  to  make  the 
company  responslbte  lor  the  fall  value  ot 
the  goods,  he  bad  only  to  furnish  them 
with  the  amount,  and  have  It  inserted  In 
the  bill.  But  it  may  besald  that  the  com- 
pany was  bound  to  make  Inquiry  as  to 
the  value  of  the  goods,  If  they  desired  to 
obtain  the  t>enent  of  this  limitation  upon 
tb^r  liability.  We  confess  that  we  are 
not  able  to  see  any  good  reason  tor  mak- 
ing such  a  requlrementa  condition  preced- 
ent in  such  case.  The  company  exhibits 
to  the  employer  the  exact  condition  upon 
whtcb  they  will  receive  bis  property  for 
carriage,  to  which  he  may  assent  or  not, 
as  he  may  choose.  It  be  assent,  we  think 
he  shnaid  be  bound  thereby.  As  In  this 
case,  If  the  real  value  of  the  property  was 
$592.53,  the  employer.  In  case  of  losa. 
would  be  as  much,  nay  more,  interested 
in  having  such  vulue  truly  stated  In  the 
bill  ot  lading  or  receipt  as  the  company 
could  possibly  be  in  having  the  value  un* 
derstated.  He  ought,  then,  to  have  made 
known  to  the  company  the  true  value  of 
the  goods,  and  more  especially  as  the  lim- 
itation opoQ  the  liability  of  the  company 
was  so  plainly  stated  In  the  receipt. "  We 
do  not  quote  this  part  of  the  opinion  in 
the  above  case  because  it  is  necessarily 
conclusive  or  binding  as  a  prior  decision 
of  this  court,  as,  in  that  case,  the  trial 
court  granted  a  Dew  trial.  This  court 
affirmed  the  action  ot  the  court  below. 
Much  said  In  the  former  opinion,  outside  of 
affirming  the  action  ot  the  court  in  grant- 
ing a  new  trial,  we  consider  obiter  die- 
turn.  Thetriatcourtlnthatcase.ln  grant- 
ing the  new  trial,  did  not  pass  upon  a 
pure,  simple,  and  unmixed  question  of  law. 
This  court  has  decided  time  and  again 
that  **  the  granting  ol  a  new  trial  Is  large- 
ly In  the  discretion  ot  the  trial  court ;  and 
where  a  new  trial  Is  given,  and  the  record 
does  not  show  upon  what  grounds  the 
court  granted  such  new  trial,  but  the  rec- 
ord does  show  errors  upon  which  the  trial 
court  might  have  granted  a  new  trial,  the 
order  granting  such  trial  will  not  be  dis- 
turbed." Barney  v.  Dudley,  40  Kan.  247. 
in  Pac.  Rep.  55U;  HoweU  v.  Pugh.  25  Kan. 
U6;  ntyof  Sedan  v.  Church,  29  Kau.  190. 
See  Bets  v.  Land.  etc..  Co.,  ante,  456,  {re- 
cently decided.)  "It Is  a  maxim  not  to 
be  disregarded,  that  genecal  expressions  In 
every  opinion  are  to  be  taken  Incunneetloii 
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with  the  ease  In  wbldi  those  sxpresslons 
are  used.  It  they  go  beyond  the  case,  they 
may  be  respected,  butougtatnot  to  control 
the  Judgment  in  a  subsequent  salt,  when 
the  very  point  is  presented  tor  decision. 
The  reason  ot  this  maxim  is  obvlons." 
Cohens  Virginia.  6  Wheat.  264.  88D,  400, 
But  we  haver^erred  tu  that  part  ot  the 
Kallman  opinion  because  the  court  below 
charged  the  Jury  "that  the  Kello^  News- 
paper Company,  having  this  receipt-book 
in  Its  possession  and  control,  and  using  it 
from  day  to  day,  mast  be  presumed  to 
have  known  ot  such  conditions,  and  to 
have  shipped  with  reference  to  it.  In  titits 
It  acted  tortile  plaintltf,  and  he  most  be 
presumed  to  have  assented  to  the  terms 
and  conditions  of  the  receipt;"  and  be- 
cause this  part  of  the  charge  of  the  trial 
court  and  the  part  of  the  opinion  quoted 
from  the  KaUmao  Case  Is  in  accordance 
with  reason,  fairness,  and  Jastlce.  This 
part  of  the  opinion  also  answers  tbe  ob- 
jection "that  the  value  of  the  property 
transported  was  not  agreed  opon." 

AH  Is  forcibly  argued  by  couns^,  "the 
express  company  took  the  property,  and 
signed  a  receipt  presented  to  It  by  plaln- 
tlCt's  agent.  It  la  true  that  It  was  one  of 
a  book  of  receipts  furnished  by  the  express 
company,  but  the  receipts  were  all  in 
blank,  the  printed  part  contalnluff  all  the 
regulations  that  the  express  company  re- 
quired the  shipper  to  comply  with.  The 
blanks  were  all  left  tor  the  shipper  to  fill 
in  any  way  he  pleased;  and  in  whatever 
way  he  filled  the  blanks  the  express  com- 
pany was  bound  to  receipt  tor  the  proper- 
ty covered  by  the  receipt.  When  tbe  ahlih 
per  bad  filled  the  blank  and  presented  it 
to  the  express  company  for  Its  slgnatare. 
he  was  in  the  attitude  of  proposing  an 
agreement  to  the  express  company  for  ac- 
ceptance. The  signature  ot  the  express 
company  was  the  completion  of  the  agree- 
ment, and  the  agreement  as  completed  so 
tar  as  it  related  to  the  ralne  ol  tbe  prop- 
erty, was  not  a  limitation  ol  liability  lor 
negligence  In  any  way,  but  a  square  agree- 
ment that  the  property  presented  for  car- 
riage and  covered  by  the  receipt  was  only 
worth  fifty  dollars."  In  Oppenhelmer  v. 
ExprwH  Co.,  09  111.  63,  tbe  facta  were 
about  as  follows :  May  ana  Stem  shipped 
by  the  United  States  Express  Company  a 
box  weighing  26  pounds,  from  New  York 
city  to  Oppenhelmer  &  Co.,  at  Chicago,  III. 
It  contained  Jewelry  ot  the  value  of  f  3.800. 
Tbe  receipt  given  by  the  express  company 
was  similar  in  that  case  to  the  receipt 
given  by  the  Paclllc  Express  Company  In 
this  case.  The  blank  for  tbe  value  of  the 
box  and  eonUnts  was  not  filled  in.  But 
the  limitation  of  $60  was  fn  the  receipt  In 
that  case,  as  In  this.  Thebox  and  Its  con- 
tents were  destroyed  by  Hrein  the  office  ol 
the  express  company  at  Chicago.  Oppeu- 
helniar  &  Co.  brought  an  action  to  recover 
for  the  value  of  the  contents  of  the  box. 
Judgment  was  rendered  in  their  favor  for 
950  only.  They  appealed.  The  Judgment 
of  the  lower  court  was  affirmed  by  the  su- 
preme court  ot  Illinois.  In  rendering  its 
opinion  that  conrtsald:  "The  terms  and 
condttloiis  on  which  the  company  received 
the  property  tortransportatlonweroelear- 
ly  expressed  in  the  body  of  the  ncelpt,  and 
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In  a  way  not  calcolated  to  eeeape  atten- 
tion. It  muHt  bn  enppoBed  that  these  men 
paid  some  attention  to  the  transactiou  of 
tbelr  buHineea,  and  were  reasonably  well 
informed  In  regard  to  the  natore  of  their 
contracts.  That  ther  ahonld  have  been 
■o.  doing  bnolnesa  with  this  company  for 
years.  handUnc.  filling  ont.  and  procuring 
the  exeentloo  of  these  shipping  receipts 
withont  a  knowledgeot  theirgeneral char- 
acter and  etlcct.  It  Is  difficult  to  t>elleve. 
They  must  t>e  held  to  have  had  sncb 
knowledge.  *  *  "  A  distinction  exists 
between  the  effect  of  those  notices  by  a 
carrier  which  Reek  to  discharge  him  from 
duties  which  the  law  has  annexed  to  his 
emptoymeat.  and  those,  like  the  one  in 
question,  designed  simply  to  Insure  good 
faith  and  fair  dealing  on  the  part  of 
his  employeri— in  the  former  case,  notice 
aloue  not  being  ellectual  without  an  as- 
sent to  the  attanipted  restrlctioQ ;  irhile  in 
the  latter  case,  notice  alone,  It  brought 
home  to  the  knowledge  of  the  owner  of 
the  property  delivered  forcarrlage,  will  be 
safficlcnt."  A  part  of  the  syllabus  of 
thatcasereads:  **  Auexpreascompany  has 
the  right  to  demand  from  a  consignor 
sncb  information  as  will  enable  It  to  de- 
cide on  thepropercompensation  to  charge 
for  the  risk,  and  the  degree  of  care  to  be- 
stow in  discharging  Its  n-ust;  and  a  limit- 
ation of  Itti  liability,  not  to  exceed  $50. 
nnlcMS  the  value  oT  thn  goods  forwarded  is 
truly  stated.  If  brought  to  the  knowledge 
of  the  consignor,  is  rennonable  and  con- 
elsteut  with  public  policy."  The  court 
finally  disposed  (rftha  above  caaeupott  the 
ground  that  there  wcw  a  "  designed  sup- 
pression of  the  value  of  the  goods."  It 
was  Raid  in  the  opinion,  among  other 
things,  that  "there was  anactnal  attempt 
here  by  the  agent  of  the  shippers  to  fill  in 
this  blank  space,  but,  instead  of  Inserting 
'3,S00,'  (tiie  value,)  a  marie  or  Hiaracter 
was  inserted  Inexpressive  of  any  value. 
This  shows  that  there  was  a  designed  sup- 
pression of  the  value  of  the  goods.  That 
was  unfair  conduct  on  the  part  of  the  ship- 
per of  the  goods.  The  effect  of  such  con* 
duct  to  relieve  the  carrier  from  his  liabili- 
ty as  insurer  Is  asserted  in  many  cases, 
[here  decisions  are  given.]  Had  the  true 
value  of  the  goods  been  disclosed,  there 
would  have  been  an  extra  chaiice  of  f  0.50. 
increased  precautious  would  hRve  been 
taken  for  the  safety  of  the  goods,  and,  as 
the  evidence  shows,  they  would  have  been 
saved. " 

It  may  be  said,  in  every  case,  that  where 
a  shipper  fixes  an  agreed  Talnation  upon 
bis  goods  to  be  transported,  or  enters  into 
n  special  contract  with  the  caixler  that  If 
hlH  goods  are  lost  or  injured  be  w)U  not 
demand  over  960,  and  thereby  obtains 
cheaper  rates,  he  is  guilty  of  fraud,  or  at- 
tempted fraud,  ir  bis  goods  are  lost  or  In- 
jured, and  he  demands  tor  his  damages  an 
amount  above  the  valuation  or  limitation 
agreed  to.  If  It  be  true,  as  the  trial  conrt 
charged  the  Jury,  that  "the  plaintiff  mtiit 
be  presumed,  under  tb  '  facts  of  this  case, 
to  nave  fiHsented  to  the  terms  and  condi- 
tions of  the  receipt,"  then,  within  the  bet- 
ter authorities,  the  limitation  of  the  car^ 
Her's  liability,  not  to  exceed  $50.  was  the 
same  as  fixing  the  vi>:ue  of  the  property 
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transported  at  $60  only,  and  the  limita- 
tion of  the  express  company's  liability, 
not  to  exceed  the  $60  stated  in  the  receipt, 
was  reasonable  and  Just.  Boorman  v. 
Express  Co.,  21  Wis.  154.  la  a  case  like  this. 
A  limitation  of  $60  was  contained  In  the 
receipt.  Chief  Justice  Dixon,  writing  the 
opinion,  held  that  "an  express  company 
may  exempt  Itself  by  special  contract  from 
liability  as  Insurer;  or  for  the  default  or 
negligence  of  any  person  to  whom  the 
property  may  be  d^lvered  by  it,  for  the 
performance  of  any  act  or  duty  in  respect 
thereto,  oft  its  own  routes;  or  tor  loss  or 
damageof  any  package  forover$50. unless 
the  Just  and  true  value  thereof  Is  stated  In 
the  receipt. "  In  Dnntley  v.  Railroad,  supra, 
it  was  decided  that  "  a  regulation  of  a  car- 
rier with  rMpect  to  the  transportation  of 
llveauimals,  which  fixes  theordinary  value 
of  horses,  for  which  It  will  hold  Itself  re- 
sponsible in  case  ot  losa,  at  $200  each,  and 
reqniresextra compensation  fortransport- 
Ing  animals  of  greater  value, Is  reasonable 
and  valid."  In  Dorgln  v.  Express  Co.,  (N. 
H.,  1890.)  20  Atl.  Bep.  828,  the  receipt  was 
like  the  one  in  this  case,  and  limited  the 
liability  to  $50.  It  was  htid  that  "a  ship- 
per of  goods  who  fillsout  one  of  the  blank 
receipts  contained  in  a  book  previously 
furnished  by  an  express  company  for  bis 
use,  and  obtains  the  signature  of  the  com- 
pany's agent  thereto,  upon  delivering  to 
him  a  package  tor  transportation,  will 
bepreenmedto  know  the  contents  of  the 
receipt;  and.  If  he  receives  such  receipt 
without  obJecUon.fals  assent  as  tolls  con- 
dltions  will,  in  the  absence  ot  trand,  be 
coneloslvely  presumed.**  Clark,  J.,  in  de- 
livering the  opinion  In  that  case,  said: 
"The  receipt  signed  by  the  defendant's 
agent  and  servant  at  the  time  ot  thedellv- 
ery  of  the  package  was  taken  by  the  plain- 
tiff asevldenceot  thefactand  purpose  of  Its 
delivery,  and  of  the  terms  and  conditions 
on  which  the  defendants  received  it.  The 
receipt  was  contained  In  a  book  of  blank 
receipts  previously  fumlsbnd  by  the  defend- 
ants for  the  use  of  the  plaintiff,  and  the 
written  portions  were  In  his  handwriting, 
and  the  law  presumes  that  the  contents 
were  known  to  him.  The  plaintiff  under- 
stood It  to  be  the  shipping  contract,  and, 
in  the  absence  ot  fraud,  by  receiving  it 
withoutobjection.hewae  eoncloelrely  pre* 
sumed  to  assent  to  Its  conditions.  Merrill 
V.  Express  Co.,  «2  N.  H.  514;  Grace  v.  Ad- 
ams, 100  Mass.  505.  It  Is  now  generally 
held  that  the  responsibility  Imposed  on 
the  carrier  of  goods  by  the  common  law 
may  be  restricted  and  qualified  by  express 
stipulation,  where  soeb  stipulation  Is  Just 
and  reasonable;  and  a  attpulation  that 
the  carrier  shall  be  Informed  as  to  the  val- 
ue of  the  goods  delivered  to  him  for  car- 
riage, as  affecting  the  risk,  and  the  degree 
of  care  required.  Is  clearly  reasonable. 
*  *  *  The  plaintiff  understood  that  he 
war  pecuring  transportation  of  the  box 
to  New  York  at  a  reduced  rate,  (in  fact,  at 
one-tlfth  of  the  n^ularrate,)  by  calling  Che 
value  $50,  and  asauuilng  a  portion  of  the 
risk  of  carriage  himself;  aud,  having 
agreed  upon  a  valuation  tor  the  purpitse 
of  fixing  the  expresschargee.  he  cannot  in* 
sist  that  the  goods  are  ot  greater  value, 
tor  the  purpose  of  Increasing  hla  daim  for 
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damages  lor  the  losa.  Nor  Is  It  material 
TTfaetber  the  loss  arose  from  the  nei^ligence 
of  the  defendants  or  some  other  canse. 
The  defendants  agreed  to  respond  In  a  snm 
not  exceeding  $50  In  case  of  losa,  and,  for 
the  pnrpooe  of  the  contract  of  transporta* 
tlon  between  the  parUes  to  the  contract, 
the  goods  bad  no  greater  ralue."  See, 
also,  to  the  same  effect,  Sqalre  t.  Bail- 
road  Co.,  98  UuBS.  239;  Railroad  Co.  r. 
Henleln,  62  Ala.  615;  Magnln  v.  Dlnsmore, 
66  N.  Y.  16K;  Railroad  Co.  t.  Weaklv.  50 
Ark.  397,  8  S.  W.Bep.  134.  In  Railroad  Co. 
r,  Wynn,  (Tenn.,  Jan.  3,  1890.)  14  S.  W. 
Bep.  811.  special  eontracta  lor  a  limitation 
of  the  liability  of  a  carrier  are  not  sus- 
tained. It  Is  said  In  thatcaae, among  oth- 
er things,  that "  to  our  minds  It  is  perfect- 
ly clear  that  the  two  kinds  of  stipulation 
—that  providing  tor  total,  and  that  pro- 
viding for  partial,  «cemptlon  from  liabili- 
ty for  the  consequences  of  the  carrier's 
negMgence--stand  upon  the  same  ground, 
and  must  be  tested  by  the  same  princl- 
plea.  If  one  can  be  entorred,  the  other 
can;  if  either  be  Invalid,  both  must  be 
held  to  be  BO,— the  same  considerations 
of  public  policy  operating  In  each  case. " 
In  oor  opinion,  the  reasons  stated  are 
wholly  nntenable.  They  proceed  upon 
false  premises.  That  court  overlooks  the 
power  of  the  shipper  to  freely  and  fairly 
fix  a  valuation  upon  his  own  property. 
The  carrier  has  the  right  to  make  reitson- 
able  rates  for  carriage.  A  total  exemp- 
tion from  the  liability  on  the  part  of  a 
carrier  would  not  be  Just  or  reasonable, 
and  no  person,  having  reason,  would  will- 
ingly and  freely  contract  with  a  carrier 
that  the  property  which  he  wished  to  have 
transported  was  absolutely  worthless. 
The  carrier  Is  bound  to  receive  and  trans- 
port the  property  of  the  shipper.  The 
shipper  can  place  his  own  valuation  upon 
the  property  delivered  by  him  to  the  car- 
rier to  be  transported.  The  carrier  can- 
not arbitrarily  tlx  any  valuation  on  the 
property  received  from  the  shlpjwr,  bnt 
may  reasonably  Insist  on  proper  Informa- 
tion as  to  the  value  of  the  property  which 
he  receives.  He  ought  to  have  a  right  to 
know  what  It  Is  that  be  undertakes  to 
carry,  and  the  amount  and  extent  of  his 
risk.  Upon  the  value  of  the  property,  the 
risk  incurred,  and  the  distance  the  prop* 
erty  Is  to  be  transported,  the  charges  for 
carriage  are  fixed.  Therefore  It  would 
seem  to  us  that  a  contract  flxlngthevalue 
of  thegoods  delivered  tothecarrier.  or  fix- 
ing a  limitation  of  damage  In  caseofloss 
or  Injury,  Is  cleariy  reasonable,  as  affect- 
ing the  risk  and  the  degree  of  care  re- 
quired ccHicemIng  the  proiierty  to  be  trans- 

ftorted.  With  the  above  and  foregoing 
imitations,  we  cannot  conceive  bow  the 
carrier  can  evade  bin  duty  or  nullify  the 
law.  Upon  the  authorities  cited,  the  In- 
struotlons  of  the  trial  court  were  errone- 
ous, and  the  instroctlon  prayed  for  by  the 
ezpmss  company  for  limitation  as  to  dam- 
ans i^ould  bare  been  given. 

There  Is  nothing  appearing  In  the  evi- 
dence or  the  findings  of  the  Jury  that 
ehow,  or  tend  to  show,  gross  negligence, 
fraud,  or  inteutlonal  wrong  upon  the  part 
of  the  express  company.  In  the  case  ol 
Railroad  Co.  t.  Simpson,  80  Kan.  64B.  S 


Pac.  Rep.  821,  the  limitation  was  arbitra- 
rily fixed  by  the  carrier  without  the  con- 
sent  of  the  shipper.  That  contract  was 
not  Just  or  reasonable,  or  freely  or  fairiy 
entered  into.  It  was  In  violation  of  pub- 
lic policy.  It  la  unlike  this  case,  because, 
when  the  box  in  controversy  was  shipped, 
the  shipping  clerk  of  the  Kello^  Newspa- 
per Company  filled  out  a  receipt,  and  a 
man  by  the  name  of  Glass,  a  driver  for  the 
Pacific  Express  Company,  signed  It.  Mo 
deceit  or  unfairness  was  practiced  by  the 
express  company.  In  the  case  of  Tel^ 
graph  Go.  v.  CraU.  88  Kan.  679,  17  Pac. 
Bep.  809,  groM  negligence  was  involved. 
Whether  a  telegraph  company  could  ex- 
empt Itself  by  contract  from  ordinary  neg^ 
Hgence  was  not  passed  upon.  That  ques- 
tion was  reserved.  We  do  not  think  It  la 
neceneary  to  follow  all  that  was  stated  In 
Kallman  v.  Express  Co.,  sopra,  because, 
although  that  decision  was  made  nearly 
25  years  ago,  the  question  now  at  Isauo 
was  not  necessarily  embraced  In  that  de- 
cision, for  the  reasons  heretofore  named. 
The  ease  of  Railroad  Co.  v.  Simpson, 
snpra,  followed  Railroad  Co.  Lock  wood, 
17  Wall.  867.  This  case  is  referred  tu  and 
clearly  distinguished  In  the  latter  case  of 
Hart  V.  Railroad  Co.,  supra.  Again,  the 
box  containing  the  type  and  plates  was 
shipped  from  Kansas  City,  Ifo.  The  re- 
ceipt executed  by  the  express  company 
was  executed  and  delivered  at  Kansas 
City,  Mo.,  to  the  Kellogg  Newspaper  Com- 
pany for  P.  T.  Fol^,  the  plaintiff  below. 
In  ttiat  state  the  law  declared  by  the  su- 
preme court  is  that  **a  contract  fairly  en- 
tered into  betweni  carrier  and  shipper, 
specifyiug  a  fixed  snm  as  the  value  of  the 
property  and  limiting  the  recovery  In  case 
of  loss  to  that  sum,  Is  binding  on  the 
shipper. "  Harvey  v.  Railroad  Co.,  74  Mo. 
5S8.  We  must  assume,  so  far  as  this  case 
is  concerned,  that  the  parties.  Including 
the  shipper  and  the  express  company, con- 
tracted with  reference  to  the  law  of  Mis- 
souri. The  receipt  was  signed  there,  the 
box  was  delivered  there,  and  was  shipped 
from  Missouri  to  Kaunas.  It  seems  to  as 
that  the  shipper  ought  not  to  complain. 
It  he  had  desired  to  Insert  in  the  receipt, 
which  the  express  company  was  asked  to 
sign,  9144.65  as  the  full  Talne  of  the  box, 
or  if  be  had  desired  to  Insert  any  larger 
amount,  he  had  the  option  so  to  do,  and 
If  he  had  Inserted  the  fall  value  of  the  box 
and  its  contents  he  could  have  recovered 
the  valqe.  But  as  the  shipper  voluntarily 
limited  his  loss  or  damage  to  the  sum  of 
$50  oD]y,  why  should  he  refuse  to  receive 
the  sum  of  $30,  which  was  tendered  him 
by  the  superintendent  of  the  express  com- 
pany when  he  presented  his  claim  for 
damages?  The  receipt,  as  executed,  was 
Just  as  hedesired  and  wished  It.  The  dam- 
^e  in  case  of  loss  or  Injury  to  the  box  or 
its  contents  was  liquidated  In  advance  by 
the  voluntary  action  of  the  parties.  "The 
llmltatliHi  aa  to  the  damages  or  value  has 
no  tendency.  In  such  a  ease  as  this,  to  ex- 
empt from  liability  for  nefl^tgence."  Hart 
T.  Bailroad  Co.,  supra.  Generally,  the 
chaises  for  transporting  a  box  or  pack- 
age valued  at  $144.60,  $500,  or  $1,000  are 
more  than  when  the  value  la  $50  only,  and 
If  the  shlppw  wlahea  to  pay  loll  charges 
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and  recover  foil  value,  In  case  of  loss  orln- 
\uTy  from  Diligence,  why  should  he  not 
state  to  the  carrier,  or  write  In  the  receipt 
to  be  signed  by  the  carrier,  the  fall  value? 
We  now  repeat  what  was  raid  npon  this 
point  In  tbe  Kalliuan  Express  Co.'s  Case, 
8  Kaa.  205,  where  tbe  receipt  wag  left 
blank  as  to  the  value,  ae  In  this  case,  but 
where  a  limitation  was  Inserted  in  the  re- 
ceipt In  case  ol  loss  or  damage:  *'The 
company  exhibits  to  the  employer  the  ex- 
act conditions  npon  which  it  will  receive 
Us  property  for  carriage,  to  which  he  may 
assent  or  not,  as  he  maychoooe.  If  he  as- 
aent,  we  think  he  should  be  bound  thereby. 
As  in  this  case,  U  the  real  value  of  tbe 
property  was  9592.58,  the  employer.  In 
ease  of  loss,  would  be  as  much,  nay  more, 
interested  in  having  such  value  truly  stat- 
ed in  the  bill  of  lading  or  receipt  as  the 
company  conld  possibly  be  in  having  the 
value  nndentated.  He  ought,  then,  to 
have  made  known  to  tbecompany  the  true 
value  of  the  goods,  and  more  especially 
as  the  limitation  upon  the  liability  of  the 
company  was  so  plainly  stated  in  tbe  re- 
ceipt. "  The  Judgment  of  the  district  court 
wul  be  reversed,  and  the  cai»e  lomanded 
for  a  new  trial. 

JoBHSTON,  J.,  eoncnn. 

Talbntinb,  J.,  (disseBttng.)  I  think 
we  should  follow  tbe  decision  made  in  the 
ease  of  Kallman  t.  Express  Co.,  S  Kan, 
906— fYnt.  because  It  is  right;  and,  sec- 
oaf/,  for  tbe  following  reasons.  It  was 
made  on  February  17, 1805.  moru  than  26 
years  ago;  theconrtshave  been  open  ever 
since,  and  20  or  more  eesslons  of  the  legis- 
lature have  intervened,  and  yet  no  modifi- 
cation of  any  of  the  rales  therein  enunciat- 
ed have  been  made,  but  all  seem  to  have 
been  acquleeced  In ;  and  for  these  rvasons 
it  most  be  presumed  that  the  parties  to 
this  action,  and  especially  the  express 
company,  contracted  wltb  reference  to 
such  rules;  and  now,  to  overturn  them, 
and  to  declare  different  rules  for  this  case, 
would  virtually  be  to  make  a  new  con- 
tract tor  tbe  parties;  and  constrolng  the 
present  contract  «i  the  contract  In  that 
case  was  construed  would  render  tbe  con- 
tract valid,  while  to  construe  it  as  the  ex- 
press company  now  desires  to  havelt  con- 
strued would  render  it  void.  To  construe 
the  contract  so  as  to  limit  the  express 
company's  common-law  liability  only  as 
an  Insurer,  and  only  for  losses  and  Inluries 
jrooght  about  by  other  causes  than  the 
company*!  own  negligence,  fraud,  or  will- 
ful wrongs,  would  reader  the  contract 
valid ;  while  If  it  be  construed  in  such  a 
manner  as  to  reach  to  the  domain  of  neg- 
ligence, fraud,  and  willful  wrongs  on  the 
part  of  the  express  company  itself,  and  to 
Umlt  tbe  company's  liability  so  that  tbe 
company  would  not  be  liable  for  losses 
oocasiuned  by  Its  own  negligence,  fraud, 
or  willful  wrongs,  would  render  the  con- 
tract to  that  extent  invalid  and  worth- 
less. It  must  be  remembered  that  la  this 
case  the  value  of  tbe  property  transported 
was  not  agreed  upon.  Whether  it  was 
worth  one  cent,  one  dollar,  one  hundred 
dollars,  one  thousand  dollam.  or  any  other 
anm,  greater  or  less.  Is  left  wholly  blank. 
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There  seems  to  have  been  no  thought  of 
fixing,  by  contract  or  otherwise,  the  act- 
ual value  of  the  property,  or  any  valae» 
but  it  was  aetnally  worth  9144.66.  In  this 
failure  to  fix  the  value  of  tbe  properly  by 
contract,  tfals  case  differs  eftsentlally  from 
the  case  of  Hart  v.  Railroad  Co.,  112  U.  8. 
832,  6  Sap.  Ct.  Rep.  151.  There  are  othar 
distinctions  betweea  tbe  present  case  and 
those  relied  on  by  the  express  company. 
For  Instance,  the  shippers  themselves,  in 
some  of  tbe  eases  relied  on  by  the  expresr 
company,  were  guilty  of  fraud  or  unfair 
dealing,  as  In  the  case  of  Oppenhelmer  v. 
Express  Co.,  69  111.  62.68.  In  tbat  case  the 
shippers  delivered  to  the  express  company 
for  transportation  a  certain  box  contain- 
ing watches  and  Jewelry  of  the  value  at 
f8.800,  without  disclosing  Its  contents  o» 
their  great  value,  and  paid  on^  $1.40  foi 
its  transportation ;  white.  If  tbey  had  die 
closed  Its  contents  and  their  value,  thej 
woald  havA  had  to  pay  flO.90  for  Iti 
transportation.  The  receipt  which  the) 
took  from  tbe  express  company  did  not 
state  the  contents  or  tbe  value  of  the 
goods,  but  stated,  ^Contents  unknown." 
The  court,  incommeDHag  upon  these  mat- 
ters, used  the  following,  among  other,  lan- 
guage: **There  was  an  actual  attempt 
here  by  the  agent  of  the  shippers  to  fill  In 
this  blank  space,  but,  Instead  of  Insercing 
'3,800,'  (the  value,)  a  mark  or  character 
was  inserted  Inexpressive  of  any  value. 
This  shows  that  there  wasadeslgned  sup- 
pression of  the  value  of  the  goods.  That 
was  unfair  conduct  on  the  part  of  theshlp- 
pers  of  the  goods.  The  effect  of  such  con- 
duct to  relieve  the  carrier  from  blsliability 
as  Insurer  Is  assorted  in  the  cases  of— [here 
certain  cases  are  given.]  Had  the  true 
value  of  the  goods  been  dtoelosed,  there 
would  have  been  an  extra  charge  of  99.50, 
Increased  precautions  would  have  been 
taken  for  tbe  safety  of  the  goods,  and,  as 
the  evidence  shows,  tbey  would  have  been 
saved."  In  this  case  of  Oppenhelmer  v. 
Express  Co.  nu  pretense  of  fault  or  negil 
gence  on  the  part  of  the  expresH  company 
was  imputed,  but,  on  the  contrary,  it  was 
admitted  by  the  parties  that  thecompuiy 
was  not  guilty  of  any  fault  or  negligence; 
and  In  the  later  case  of  Railroad  Co.  v. 
Chapman,  24  N.E.  Rep.  417, 419,  (decided  by 
the  supreme  court  of  Illinois  on  May  14, 
1890.)  it  is  stated  as  follows:  "In  Oppen- 
helmer V.  Express  Co.,  68  111.  62,  the  court 
held  tbat  the  contract  exempting  carriers 
from  liabilities  is  not  to  be  construed  as 
providing  against  loss  or  Injury  occa- 
sioned by  actual  negligence  on  thdrpart.** 
Indeed,  the  case  of  Oppenhelmer  v.  Ex- 
press Co.  has  noapplicatlon  to  this  present 
case.  In  the  present  case  the  sblpper  was 
not  guilty  of  fraud  or  unfair  dealing,  and 
the  express  company  was  unquestionably 
guilty  of  culpable  negligence.  Id  the  case 
of  Bank  v.  Brown,  9  Weud.  86, 114,  at  seq., 
an  Intended  passenger  on  a  steam-boat, 
without  paying  extra  fare,  took  with  him 
on  the  steam-boat  as  baggage  an  ordinary 
traveling  trunk  containing  $11,250.  In  a 
few  minutes  afterwards  tbe  trunk  and  Its 

i contents  were  removed,  and  the  owner 
never  recovered  them.  The  owners  of  the 
steam-boat  bad  nu  knowledge  of  the  con- 
tents of  tiie  trunk,norof  their  great  valuer 
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and  It  was  held  that  tb^  were  not  liable 
lor  their  lom.  Other  distinctions  mlffbt  be 
shown  between  (his  case  and  the  caaea  re- 
lied on  by  the  express  numpany,  If  it  were 
thouftbt  necessary.   The  etipulatlnn  cod- 
taJned  in  the  i-eceipt  ^vnn  by  the  express 
company  In  the  present  case,  limiting  its 
liability  tor  loss  or  damuKe.doea  not  limit 
Its  llftbllity.  except  with   respect  to  an 
amount  la  excess  of  $60.    Up  to  that 
amount  the  express  company's  llubllity 
remains  precisely  the  same  as  it  would  be 
at  common  law,  or  as  It  would  be  if  no 
contract  limiting  Its  liability  had  ever 
been  made.   But  for  the  excess  above  $50 
the  express  company  claims  that  it  haa 
obtained  a  boundless  immunity  from  lia- 
bility; that  It  baa  not  only  obtained  an 
absolute  exemption  from  all  liability  (or 
all  lose  or  damage  abore  that  amount, 
where  the  loss  or  damage  has  occurred 
without  fault  or  negligence  on  Its  part, 
but  that  tt  has  also  obtained  such  an  ex- 
emption where  the  loss  or  damage  bns 
been  occastuned  by  its  own  ntfglfgence,  or 
by  Its  own  fraad  or  willful  wrongs,  includ- 
ing the  willful  deatroctlon  o(  the  property, 
or  the  greater  wrung  of  feloniouBly  steal- 
ing it.  Tills  cannot  be  correct.  The  stip- 
ulation In  such  receipt  ought  to  be  so  con- 
strued as  to  exempt  the  company  from  lia- 
bility for  only  sacb  loss  or  damage  in  ex* 
ceas  of  $60  as  might  be  occasioned  by  the 
faalt  or  negUgence  of  others,  or  as  migb 
result  from  some  accident,  casualty  or 
misfortune  over  which  the  company  could 
have  no  control.  I  think  the  weight  of 
authority  snstalns  this  view.     Wlilie  a 
common  carrier  may  make  a  valid  con- 
tract exempting  himself  from  hlseommon- 
law  liability  as  an  insurer  and  for  lossfls 
occasioned  by  the  acts  of  others  without 
his  fault,  or  occasioned  by  such  of  his  own 
acts  only  as  do  not  Involve  any  kind  of 
wroDg,  or  occasioned  by  circ  urn  stances 
over  which  he  has  no  control,  yet  he  can- 
not make  a  valid  contrai-texemptlng  him- 
self from  ilaltUity  for  losses  occasioned  by 
his  own  carelessness  or  negligeuce  or  Im- 
proper acts.  8uch  a  contract  would  be 
against  public  policy,  and  void.    1  think 
the  contract  In  the  present  case  shuuld  be 
construed  precinely  as  though  it  did  not 
attempt  to  limit  the  expreHs  company's 
liability  at  all  for  losses  occasioned  by  its 
own  negligence  or  Improper  conduct,  and 
I  would  refer  to  the  following  nathurlttea 
in  support  of  this  view:   Kallman  v.  Ex- 
presuCc.S  Kan. 205:  Railroad  Co.v.Simp- 
son.  W  Kan.  045.  2  Pac.  Kcp.  8^'l :  Hallway 
Co.  V.  Peavey,  29  Kan.  169:  Telegraph  v. 
Crall,  38  Kan.  679, 17  Pac.  Rep.  309;  Fam- 
ham  V.  Railroad  Co.,  55  Pa.  St.  63;  Ex- 
press Co.  V.  Sands,  Id.  140;  Grogan  v. 
Express  Co.,  114  Pa.  St.  6^.  7  Atl.  Rpp. 
1&4:  Weiller    Railroad  Co.,  184  Pa.St.810. 
19  Atl.  Rep.  702;  Express  Co.  v.  Moon,  39 
Miss.  821';  Railroad  Co.  v,  Abels,  60  Miss. 
1017;  Express  Co.  v.  Seide,  07  Mlas.  G09,  7 
South.  Ken.  547:  Kirby  v.  Express  Co..  2 
Mo.  App.  370;  McFadden  v.  Railway  Co., 
92  Mo.  343,4  S.  W.  Rep.  6S9;  Monlt«m  v 
Railway  Co.,  31  Minn.SS,  16  N.  W.  Rep. 497; 
The  City  of  Norwich,  4  Ben.  271;  Rail- 
road Co.  V.  Lockwoud.l7 Wall.357;  Liver- 
pool Steam  Co.  v.  Phciilx  Ins.  Co.,  129  U. 
A.  897,9  Slip.  Ct.  Rei>.  469:  KoHenfeld  v. 
BoUway  Co.,  103  Ind.  121,  2  N.  £.  Rep.  844; 


Express  Co.  v.  Harris,  120  Ind.  2t  N.  E. 
Bep.  340;  Railway  Co.  v.  Harris,  67  Tex. 
166.  2  S.  W.  Rep.  574:  Railway  Co.  v.  Mad- 
dox,75  Tex.  300, 12  S.  W.  Rep.  815 ;  Missouri 
P.  Ry .  Co.  V.  China  Miinufg  Co.,  (Tex.  1 14  S. 
W.  R*yp.  7S5 :  Rfliiway  Co.  T.  Robbins.f  Tex.) 
Id.  1075;  Erie  Dispatch  v.  Johnson, 87  Tena< 
490.11 8.W.  Rep.  44l ;  Railroad  Co.  r.  Wy  nn, 
88TenD.S20,14  8.  W.  Rep. 311 ;  Railroftf  Co. 
V.  Gilbert,  8S  Tenn.  480, 12S.W.  Rep.  lOlS; 
Black  V.  Transportation  Co.,  55  Wis.  319,13 
N.  W.  Rep.  244;  RallroadCo.  v.  Hopkins, 41 
Ala.  4S6;  Express  Co.  v.  Stettaners,  61  III. 
184;  Railway  Co.  v.  Chapman,  24  N.  E. 
Rep.  417.  410,  (HI.  May  14.1890;)  Judson  v. 
Railroad  Corp.,  6  Allen,  486;  Orndorit  v. 
Express  Co..  8  Bush,  IM;  Exprem  Co.  t. 
Backman,  28  Ohio  St.  144;  Lamb  r.  Rait 
road  Co.,  46  N.  Y.  27L 

In  my  opinion,  notwithstanding  the 
stipnlation  in  the  aforesaid  receipt,  limit- 
ing, to  some  extent,  the  liability  of  the  ex- 
press company,  the  company  was  still 
bound,  at  Its  peril,  to  act  In  good  faith, 
as  towards  its  employer,  and  to  exercise 
reasonable  care  and  diligence  with  re- 
spect to  its  employer's  goods.  There  was 
ample  evidence  to  show  n^Ugence  on  the 
part  ot  the  express  company,  If  not  grosa 
negligence.  The  goods  wera  shipped  from 
Kansas  City  in  good  order.  When  th;y 
arrived  at  their  destination,  at  Law- 
rence, the  box  containing  them  was  found 
broken.  With  due  cars,  however,  they 
might  still  have  been  saved,  as  Is  fairly 
Inferable  from  the  evldeace,  and  as  was 
the  opinion  of  the  Jury  according  Co  their 
findings.  The  box,  however,  was  turned 
over  by  one  of  the  express  company's 
agents,  and  a  piece  came  out.  Afterwards 
the  company's  agents  attempted  to  take 
the  box  and  contents  from  the  express-car 
In  which  they  were  transported,  and  to 
put  the  same  on  a  truck,  and  In  doing  so 
some  of  the  type  and  some  of  the  dectro- 
type  plates  fell  down  between  the  car  and 
the  platform.  Afterwards  tbey  gathered 
them  up,  and  put  them  into  a  coal  scut- 
tle, and  took  them  to  a  house  belonging 
to  the  express  company,  where  tbey  re- 
mained for  some  time,  and  were  afterwards 
removed  to  the  express  company's  offlce, 
where  tbeystlllremain.so  faras  is  shown. 
This  seems  like  Kross  negligence.  It  waa 
not  necessary,  liowever,  that  gross  negli- 
gence should  have  been  shown.  Ordinary 
negligence  only,  or.  In  other  words,  a 
want  of  ordinary  care,  was  alt  that  was 
necessary.  In  the  case  of  Kallman  Ex* 
press  Co.,  supra,  the  following,  among 
other,  language,  with  reference  to  express 
companies  limiting  their  curamon-law  iia- 
blllty,  Is  used:  **An  examination  of  the 
authorities  uearlng  upon  this  point  wlU, 
we  think,  show  that  they  may  do  ao,  pro- 
vided, however,  that  dae  care  and  dili- 
gence be  used  in  the  dlsehaiise  of  their 
trust.  But  carriers  cannot  In  this  way 
shield  themselves  from  the  consequences 
of  fraud,  gross  ouirllgence,  and  want  of 
care.  *  *  *  It  is  only  when  such  car- 
riers act  in  good  faith,  and  use  doe  care 
and  diligence  in  and  about  their  business, 
that  ttie  law  permits  them  to  have  the 
benefit  of  limitations  like  that  under  con- 
sideration." In  the  case  of  RallroadCo. 
V.  Wynn,  supra,  the  followlnK,  among 
other,  language  la  used  by  the  courts 
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The  anthoT  of  American  and  KnffUsh 
Encyclopedia  oi  Law  says:  fBy  the  clear 
wei^t  of  authority  in  Borland,  Canada, 
the  United  States,  and  almost  without 
exception  in  the  states  of  the  Union,  the 
rule  has  been  adopted  that  the  eommon 
oainer  can  make  no  contract  the  effect  of 
whieh  will  be  to  exempt  him  from  liabil- 
ity for  n^liKenoe/  2  Amer.  &  Enp.  Enc. 
Law,  822.  Is  the  limitation  in  the  con- 
tract before  us  within  the  prohibition  of 
this  eminently  inst  and  srenerally  accepted 
principle?  Manifestly  the  stipulation  does 
not  contemplate  total  exemption  from  lia- 
bility ;  it  only  provides  for  partial  or  lim- 
ited exemption.  Upon  that  distinction  the 
niee  and  important  question  arises,  can 
a  stipulation  of  the  latter  character  stand 
before  the  law  when  one  of  the  former 
kind  cannot  t  Or,  to  state  the  same  Ques- 
tion differently,  and  so  as  to  apply  it 
more  directly  to  the  facts  of  this  case,  the 
rule  of  law  beinK  established,  as  we  have 
seen  it  is,  that  the  defendant  company 
could  not  lawfully  have  contracted  with 
the  plaintiff  that  it  would  in  no  erent  be 
liable  for  any  part  of  the  value  of  the 
mare,  if  lost  or  destroyed,  can  the  limita- 
tion of  its  liability  to  $100  be  upheld  in 
the  courts,  if  it  should  appear  that  her 
death  resulted  from  the  nef?Iis:ence  of  the 
company,  and  that  she  was  in  fact  worth 
eieht  times  that  amount,  as  the  iuiy  found 
her  to  bef  We  unhesitatinffly  answer, 
'No.'  The  carrier  cannot  by  contract  ex- 
cuse itself  from  liabili^  for  the  whole 
or  any  part  of  a  loss  orouf^ht  about  by 
its  n^dieenee.  To  our  minds,  it  is  per- 
fectly clear  that  the  two  kinds  of  stip- 
ulation— that  providing  for  total,  and  that 
providing  for  partial,  exemption  from 
liability  for  the  consequences  of  the  car- 
rier's u^liKcnce — stand  upon  the  same 
ground,  and  must  be  tested  by  the  same 
prineiples.  If  one  can  be  enforced,  the 
other  can;  if  either  be  invalid,  both  must 
be  held  to  be  so, — the  same  considerations 
of  public  policy  operatinff  in  each  case. 
With  jirreat  deference  for  those  who  may 
differ  with  us,  we  think  it  entirely  illo*r- 
ieal  and  unreasonable  to  say  that  the  car- 
rier may  not  absolve  itself  from  liability 
for  the  whole  value  of  property  lost  or  de- 
stroyed throue:h  its  nesrlieence,  but  that 
it  may  absolve  itself  from  responsibility 
for  one-half,  three-fourths,  seven-c^ths, 
nine-tenths,  or  ninety-hundredths  of  the 
loss  80  oceasioned.  With  (Treat  unanimity 
the  authorities  say  it  cannot  do  the  for- 
mer. If  allowed  to  do  the  latter,  it  may 
thereby  substantially  evade  and  nulli^ 
the  law,  which  says  it  shall  not  do  the 
former,  and  in  that  way  do  indirectly 
what  it  is  forbidden  to  do  directly.  We 
hold  that  it  can  do  neither.  The  require- 
ment of  the  law  has  ever  been,  and  is 
now,  that  the  eommon  carrier  shall  be  dili- 
(rent  and  careful  in  the  transportation  of 
its  freight,  and  public  policy  forbids  that 
it  shall  throw  off  tbat^  obliGTation  by  stip- 
ulation for  exemption  in  whole  or  in  part 
from  the  consequences  of  its  neKliErent 
acts."  In  the  case  of  Express  Co.  v.  Seide, 
supra,  the  supreme  court  of  Mississippi 
decided  as  follows:  "A  stipulation  in  a 
Tj26P.uo.lO-4:j 


DMjjcoK  era 

receipt  (riven  by  an  express  company 
that,  if  the  value  of  the  broods  shipped  is 
not  stated  by  the  shipper  and  specified  in 
the  receipt,  the  holdu  will  not  demand 
moze  than  $50,  for  loss  or  damage,  ex- 
empts the  carrier  &om  (rreater  liabili^ 
only  when  the  loss  did  not  result  from 
n^lisenee  on  its  part.  This  is  true,  al- 
though a  frreater  ohann  is  made  for  car- 
rying packaires  over  $50  in  value,  and  the 
shipper  fails  to  state  the  value,  and  pays 
the  tniniinnm  charge."  Part  of  sylla- 
bus. In  the  case  of  Kirby  v.  Express  Co.* 
supra,  the  eonrt  of  appeals  of  St.  Louis, 
Mo^  decided  as  follows:  "A  clause  in  a 
contract  between  an  express  company  and 
a  shipper  stated  that  broods  shipped  are  of 
the  value  of  $50.  unless  their  value  should 
be  inserted  in  the  contract,  and  that  the 
company,  in  case  of  loss,  would  not  be  lia- 
ble for  more  than  $60,  unless  the  value 
was  so  inserted,  and  the  value  of  the  eoods 
was  not  insNted.  Held,  that  this  did  not 
relieve  the  company  from  liability  for  the 
full  value  of  the  Koods  if  lost  throu«:h  its 
fault,  and  that  a  presumption  of  nefrliecnee 
arose  from  the  mere  fact  of  loss."  Part 
of  syllabus.  In  the  case  of  UcFadden  v. 
BaUway  Co.,  02  Mo.  343,  4  S.  W.  Rep.  689, 
the  supreme  court  of  Missouri  decided  as 
follows:  "While  a  shipper  may  release  a 
eommon  carrier  from  its  oblifration  as  an 
insurer  of  his  property,  yet  the  carrier 
eannot,  by  any  kind  of  stipulation,  ex- 
empt itself  from  liability  for  its  own  n«fl^ 
lurenee."  Part  of  syllabus.  See,  also,  the 
other  cases  above  cited,  and  especially  the 
Pennsylvania  eases,  t  think  the  judfr* 
ment  of  the  ecmrt  belov  should  be  af- 
firmed.   

Tn  re  Daltoit  et  aL 
(ETupmne  Court  of  Eantat.  May  0,  1801.) 

OONmiPT  OP  CODRT. 

CrldclBm  or  costcmptaoas  languege  in  re- 
fard  to  the  acts  and  dedatatiaiis  <tf  the  judge  of 
the  trial  conrt,  embodied  in  a  brief  filed  In  the 
appellate  court,  are  not  in  contempt  of  the  trial 

court. 
Habeas  corpus. 

Jetmore  db  Jetmortt  for  petitioners.  C, 
J,  Feckham,  for  respondent. 

Pee  CuBtAic  The  applicants  were 
charged  with  contempt  by  the  district 
court  of  Cowley  county.  Said  supposed 
contempt  consisted  of  a  criticism  of  the 
acts  and  declarations  of  the  indm  and 
conrt  at  a  trial  of  a  cause,  and  were  em- 
bodied in  a  brief  filed  in  this  eonrt  in  a 
cause  that  was  tried  in  the  Cowley  coun- 
ty district  court,  and  determined  m  Sep- 
tember, 1890.  The  case  was  brought  to 
this  conrt  by  proceeding  in  error,  filed 
herein  on  the  20th  day  of  February,  1891, 
and  the  brief  containing  the  contemptu- 
ous lansroace  was  filed  in  this  court  on  the 
12th  day  of  March,  1891.  This  court  has 
said  that,  after  a  case  is  disposed  of  in  the 
court  in  which  it  originated  or  is  pendin^r, 
"a  eonrt  or  .iudcre  has  no  power  to  compel 
the  public,  or  any  individual  thereof,  at- 
torney or  otherwise,  to  consider  his  rul- 
inffs.  correct,  his  conduct  proper,  or  even 
his  integrity  free  from  stain,  or  to  punish 
for  contempt  any  mere  criticism  or  an  an- 
imadversion thereon,  no  matter  how  so- 
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vere  or  nnJuBt. "  Tn  re  Pryor,  18  Kan.  72. 
It  Is  ordered  that  the  petitioners  be  dls* 
•;harged. 

(46  Kan.  2H) 

In  n  Thokfsoit  et  at. 
(Supreme  Court  <^  Kanaaa.  May  9,  1891.) 
Habeas  ampuM. 

8.  N.  WooatatA  A.  M.  Ma&usUt  tox  petitioners. 
2^  B.  Bra4fordaiid  X  H,  PUzer^  for  retpondent 

Pkb  CuKiAic.  Oothe  authority  of  In  re  Dalton, 
ante,  6T3.  (]  ust  decided, )  and  for  tbe  same  reason, 
tD-wit,  that  before  the  crltloisms  were  made  the 
oanie  had  been  terminated,  and  mu  not  pending, 
the  petitioners  are  disdiarged. 

(46  Kan.  237)   

Cm  OF  Ellswobth  t.  RoseiTER. 

{Supreme  Court  4/  Kamsas.    May  9,  1801.) 

LuBiuTiBS  or  CiTisa — Compeh8i,tiok  tob  Sbbt- 
IGB8 — MiuoiKDKB  OT  Ci.vam. 

1.  WhereR.,  a  oivll  engineer,  and  twoothers, 
we  appointed  bya  oityaaa  committee  to  superin- 
tend the  construction  of  water-works  in  and  for 
the  olty,  and  R.  is  appointed  because  of  his 
knowledge  and  experience  as  a  olTil  engineer, 
and  any  two  of  tiie  committee  have  the  anthority 
to  act,  and  they  all  enter  upon  the  discharge  of 
their  duties  under  the  appointment,  but  they  do 
not  all  do  tbe  same  amount  of  work,  and  after- 
wards the  worlc  for  which  they  were  appointed 
Is  all  performed  and  completed,  and  the  city  ao- 
uepts  and  receives  the  same,  held,  that  R.  may 
tben  maintain  an  action  against  the  city  for  com- 
pensation for  his  own  individual  services,  with- 
out Joining  with  him  the  other  two  members  of 
tbe  committee  as  plaintiffs. 

8.  S\aHwr,  h^d,  thatseveral  causes  of  aeUon 
were  not  imwoperly  Joined  In  the  action,  and 
that  the  question  whether  several  oanses  of  sictlon 
were  stated  in  tbe  petition,  and  not  separately 
stated  and  nmnbered,  cannot  be  r^aed  or  pre- 
sented by  a  demurrer. 

8.  In  a  case  such  as  Is  mentioned  in  TXo.  1  of 
this  syllabus,  the  members  of  the  committee  are 
not  such  public  officers  as  are  required  to  per- 
form their  services  without  compensation,  where 
no  compensation  has  previously  been  provided 
tor;  but  they  are  agents  and  employes  of  thedty, 
wbo  may  recover  reasonable  compensation  for 
Uielr  services  after  the  services  nave  all  been 
perfwrned  and  accepted  by  the  city. 

i.  Where  services  have  been  fally  and  00m- 
pletely  performed  for  and  at  the  request  of  a 
eit^,  and  have  been  accepted  and  received  by  tbe 
dty,  the  city  is  then  unaer  legal  and  moral  ob- 
ligation to  pay  for  the  same  whatever  they  are 
reasonably  worth,  and  whatever  Irregularities 
may  have  intervened  in  the  original  employment. 
(SyUabu*  by  the  Court) 

Error  from  district  court,  Ellsworth 
county;  8.  O.  Hinds,  Judge. 

Theodore  Sternbei^,  for  plaintiff  in  er> 
ror.  Gsrver  A  Bond  and  IraE.Liojrd,  lor 
defendaut  in  error. 

Valentine,  J.    This  was  an  action 

brought  in  the  district  court  of  Ellsworth 
county  by  F.  N.  Uossiter  against  the  city 
of  Ellsworth  to  recover  cumpensatfon  for 
services  perrormed  by  him  at  the  request 
ot  the  city  in  and  about  the  construction 
of  city  water-works.  A  trial  was  had  be- 
fore tbe  court  and  a  }ury,  and  Judfrraent 
was  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant  for  f6Sl ;  and  the 
defendant,  as  plaintiff  In  error,  brings  the 
case  to  this  court  tor  review. 

The  only  question  now  presented  is 
with  reference  to  tlie  sufficiency  or  Insuffi- 
ciency of  the  plaintiff's  petition.  This 


question  was  first  raised  by  a  demurrer, 
the  grounds  of  which  are  as  follower 
First,  a  defect  of  parties  plaintiff;  second, 
several  causes  of  action  are  improperly 
Joined;  tbird,  the  petition  does  not  atata 
facts  BufOclent  to  constftnte  a  caaae  ot 
action.  These  grounds  of  demurrer  are 
the  only  matters  ntiw  presented  to  this 
court  for  review,  and  while  we  think  tb«7 
are  all  untenable,  yet  we  shall  consider 
them  separately  and  in  their  order. 

1.  The  employment  of  the  plaintiff  was 
under  a  resolution  ot  the  mayorand  coun- 
cil ol  the  city,  which  reads,  so  far  as  li 
necessary  to  quote  it,  an  follows:  "First. 
That  John  L.  Bell.  F.  N.  Rosslter,  and 
Charles  J.  Evans  are  hereby  appointed 
and  constituted  a  committee  of  tbrne,  tor 
the  superintending  In  every  respect  the 
construction  aud  establishing  of  water- 
works in  said  city  of  Ellsworth,  Kan.; 
and  said  committee,  or  a  majority  there- 
of, shall  have  full  power  to  do  or  perform 
all  such  acts  and  things  as  may  be  neces- 
sary and  proper  in  and  about  the  erec- 
tion, operation,  alteration,  and  equip* 
ment  of  any  water-works  that  may  be 
commenced  wUhln  this  city  during  the 
year  1885,  until  the  completion  of  said 
works,  and  tbe  acceptance  thereof  by  the 
council  of  this  city,  and  to  make  all  neces- 
sary and  proper  contracts  In  and  about 
the  premises  for  the  construction  and 
erection  of  the  same:  provided,  that  com- 
mittee shall  not  have  power  to  bind  the 
said  city  for  tbe  payment  ot  any  greater 
sum  than  the  amnnnt  of  bonds  which 
may  be  authorised  by  a  vote  of  thecltl- 
sens  of  said  city  for  said  parpoaes.  **  No 
express  contract  was  made  with  reference 
to  the  amount  of  the  compensation 
which  auy  one  or  any  two  or  all  the 
members  of  the  foregoing  committee 
should  receive.  Indeed,  compensation  is 
not  mentioned  at  all,  either  as  Joint  or 
several;  but,  as  any  two  of  the  commit- 
tee had  full  power  to  do  and  perform  any 
or  all  tbe  things  for  which  they  were  em- 
ployed, it  would  seem  that  the  compensa- 
tion which  one  might  be  entitled  to  re- 
ceive might  be  different  from  or  greater  or 
less  than  that  which  either  ot  the  others 
might  be  entitled  to  receive.  In  othw 
words,  a  Joint  compensation  to  all  or  an 
equal  amount  to  each  might  not  be  Just, 
it  would  therefore  seem  that  any  com- 
pensation which  might  be  allowed  should 
be  a  several  compensation,  and  not  a 
Joint  one.  They  were  not  partnei-s,  and  Ic 
does  not  appear  that  they  bad  any  inter- 
est In  each  other's  affairs.  Ttie  portions 
ot  the  statutes  relating  specifically  to  this 
question  of  the  Joinder  ot  parties  plain- 
tiff are  sections  35  and  87  of  the  dvfl 
Code,  which  read  as  follows:  "Sec.  85.  All 
persons  having  an  Interest  in  the  subject 
of  the  action,  and  in  obtaining  the  relief 
demanded,  may  be  Joined  as  plalntltfo, 
except  as  otherwise  provided  In  this  arti- 
cle. "  "Sec.  87.  01  the  parties  to  the  ac- 
tion, those  wbo  are  united  In  Interest 
must  be  Joined  as  plaintiffs  or  defendants; 
but, if  the  consent  ot  one  who  should  have 
been  Juined  as  plaintiff  cannot  be  ob- 
tained, he  may  be  made  defendant,  the 
reason  being  stated  In  the  petition. "  Un- 
der these  statutes.  It  Is  neceasacy  that  all 
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tbe  plain  ttib  shoold  hare  not  only  an  lo- 
tereat  In  the  eubject-matter  of  tbe  action, 
bat  aluo  In  obtaining  tbe  lellef  demanded. 
JeOeni  t.  Forbes,  28  Kan.  174;  McGratb 
T.Cttjof  Newton.  29  Kan.  864,  370,  871. 
and  caws  then  dted.  Now.  nnder  tb9  al- 
lef(atlona  of  the  present  petition,  and 
more  clearly  nnder  tbe  evidence  as  It  vaa 
Introduced  on  tbe  trial  of  the  case,  tbe 
three  members  ol  the  aforesaid  committee 
were  not  entitled  to  a  Joint  com  penaatloa. 
They  were  not  pnrtners,  nor  Jointly  hi- 
tereeted  **  in  obtaining  the  relief  demaod- 
ed,"nor  were  they  entitled  to  an  equal 
amonnt  ol  the  oompenBatlun  to  be  paid, 
or  an  equal  amount  of  "the  relief  demand- 
ed." The  plaintiff,  Boanlter,  did  more  of 
tbe  work  that  was  to  be  done,  and  was 
done,  than  was  done  by  either  of  the  oth* 
er  two,  and  be  la  therefore  entitled  to  a 
greater  amount  of  the  compensation  to 
be  paid  therelor  than  either  of  the  other 
two.  And  he  Is  not  Interested  In  tbe  com- 
pensatton  to  be  paid  to  either  ot  tbe  other 
two,  nor  is  either  of  them  Interested  In  tbe 
compensation  to  be  paid  to  bim. 

2.  The  next  complaint  istbat  there  were 
several  causes  ot  action  Improperly  Joined, 
thoogh  la  tbe  argument  It  would  seem 
that  the  real  complaint  Is  that  there  were 
several  causes  of  action  stated  in  the  pe- 
tition which  were  not  separately  stated 
and  numbered.  There  were  certainly  not 
several  causes  of  action  Improperly  Joined. 
We  are  inclined  to  think  that  only  one 
cause  of  action  was  stated  in  tbe  petition ; 
but,  even  If  there  were  more*  still  they 
were  all  such  as  might  very  properly  be 
Joined  in  one  petition  nnder  trie  statutes, 
(Civil  Code.  §83;)  and  the  objection  that 
there  were  several  causes  of  action  stated 
In  the  petition,  which  were  nut  separately 
stated  and  numbered,  cannot  be  raised  or 
presented  by  a  mere  demurrer  to  the  peti- 
Uon,  (ClvU  Code.  6  88;  Tootle  v.  Wells.  »9 
Kan.  4M.18  Pac.  Bep.  «92.)  This  objec- 
tion was  not  raised  or  presented  In  any 
other  manner  than  by  demurrer. 

8.  The  next  ground  of  complaint  la  that 
the  petition  dues  not  state  tacts  sufflctent 
to  constitute  a  cause  of  action;  but  the 
principal  ground  npov  which  this  com- 
plaint Is  rounded  Is  that  Bosslter  by  bis 
employment  became  a  public  ofHcer,  and, 
as  no  compensation  for  his  services  was 
agre«Hl  upon  or  provided  tor  at  any  time, 
he  cannot  now  recover  anything  for  his 
services.  We  think,  however,  that  Rossl- 
ter  was  not  a  public  officer,  within  the  rule 
that  gives  no  compensation  to  a  public 
officer,  except  such  as  has  previously  been 
provided  for  by  some  lawful  authority  tor 
the  office  which  he  fills.  We  think  he 
might  more  properly  be  etyled  an  agent 
or  employe  ot  the  city  for  a  specific  work, 
and  he  was  both  an  agent  and  an  em- 
ploye  of  the  city.  He  was  a  clvU  engineer 
ol  large  experience,  and  it  was  because  of 
his  knowleilKe  and  experience  as  a  civil 
engineer  that  iic  was  employed  by  the  city 
to  do  the  work  required.  In  the  case  of 
David  V.  Water  Committee.  14  Or.  08,  12 
Pac.  Bep.  174,  It  was  held  by  the  supreme 
court  of  Oregon  that  a  body  of  men  con- 
sisting  of  15,  who  were  authorized  to  pur- 
chase or  construct  and  maintain  water* 
works  In  audlor  the  city  ot  Portland,  and 
wiu>  wen  styled  "  the  water  eomnilttee,  * 


wen  not  officers,  but  wen  only  agents  of 

the  city.  See,  also,  the  following  cases: 
Bunnv.People,  45111. 397;  Butler  v.  Regents 
ot  the  University,  32  Wis.  124,  181;  U.  8. 
v.Maurice,2Brock.l03;  State  v.  Wilson, 29 
Ohio  St.  849.  But  even  If  the  committee  In 
the  present  case  might  be  called  "offi- 
cers,^ in  any  sense,  still  we  do  not  think 
that  they  were  such  officers  as  an  re- 
quired to  perform  services  without  com- 
pensation, simply  because  no  compensa- 
tion for  their  services  had  previously  been 
specifically  provided  for. 

4.  It  Is  also  claimed  that  there  were 
some  Irregularities  In  the  appointment  or 
employment  of  tbe  plaintiff,  Rosslter.  In 
the  case  ot  Flster  v.  La  Rue,  16  Barb.  833, 
824,  the  following  language  Is  used  by  tbe 
court:  "It  Is  well  settletl,  at  least  In  this 
country,  that  where  a  person  Is  employed 
for  a  corporation,  by  one  assuming  to 
act  In  its  behalf,  and  goes  on  and  nnden 
the  services  according  to  the  agreement, 
with  tbe  knowledge  of  Its  offlcera,  and 
without  notice  that  the  contract  la  not 
recognized  as  valid  and  binding,  such  cor- 
poration will  be  held  to  have  sanctioned 
and  ratified  tbe  contract,  and  be  com- 
pelled to  pay  forthe  services,  according  to 
the  agreement.  Having  availed  Itself  <rf 
tbe  services  and  received  the  benefits,  H  is 
bound  In  conscience  to  pay,  and  will  not 
be  beard  to  say  that  the  original  agre^ 
meat  was  not  made  by  a  person  legally 
authorized  to  contract.**  See,  also.  But* 
ler  V.  Commisstonen,  16  Kan.  178;  Brown 
V.  aty  ot  Atchison.  89  Kan.  87,  17  Pac. 
Rep.  465;  Halomon  v.  U.  8.,  19  Wall.  17; 
City  of  Cincinnati  v.  Cameron,  33  Ohio  St 
886.  As  all  tbe  services  expected  or  de- 
sired ol  Rosslter  and  his  associates  bave 
been  tally  and  completely  performed,  and 
bave  been  accepted  and  received  by  tbe 
city,  we  think  tbe  city  Is  now  under  legal 
and  moral  obligation  to  pay  for  the  same 
whatever  they  are  reasonably  worth,  and 
whatever  irregularities  may  bave  inters 
vened  In  the  original  employment.  See. 
also,  the  tollowlng  cases:  Commlsalonera 
V.  Brewer,  9  Kan.  307;  Hiittman  v.  Com- 
mlssionera,  23  Kan.  281.  Tbe  Judgment  ot 
the  court  below  will  be  affirmed.  All  tna 
lustlces  concurring. 

  <4S  KKO.  Ml) 

B.YAV  et  ah  ▼.  CiTT  of  GOLnwATSB. 
(Supreme  Cowt  of  Xdnao*.  Hay  9, 189L) 
Cimi  —  AonoM  mor  BxRvion  Bbbsbbsd—Iu 

BILITIBS. 

Where  a  plaintiff  Id  so  actioD  against  a 
city  alleges  in  hfs  petition  that  he  made  a  fllUnf 
In  one  of  thu  public  streets  of  suctacl^to  the  ex- 
tent of  2,fl00  yards,  of  the  value  <rf  tMn,  with  tba 
knowledge,  oousent,  and  direction  of  the  city, 
and  asks  lor  a  Judgment  against  the  city  for  1320, 
he  stales  a  oause  ot  action  against  the  olty  tat 
that  amount. 

(SyUabut  by  flks  Court.) 

Error  from  district  court,  Comanche 
county;  C.  W.  Ei.i.18,  Judge. 

W.  A.  Taylor,  for  plaintiffs  In  error.  T. 
E.  Cbambers,  tor  defendant  in  error. 

Vai.kntinb,  J.  This  was  an  action 
brought  before  a  Justice  of  the  peace  ol 
Comanche  county  by  Drew  Ryan  and 
Oeorge  Schwrisberger  against  the  city  of 
Coldwater,  to  recover  9220  lor  work  done 
nponacertalnstreetlnthatclty.  ThecaiM 
was  altwwardstakeD  totbedlstrlctcour^ 
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and  In  that  court  the  plaintiffs  amended 
their  bill  of  particulars  so  aa  to  make  It 
read,  omitting  caption  and  slgnatare,  as 
roUowe :  "  Plnlntlffs  for  cause  of  action  al- 
lege that  defendant  is  a  municipal  corpo- 
ration created  by  the  la  ws  of  the  state  of 
Kansas:  that  as  such  coriiuratlon  defend- 
ant did  by  ordinance  approved  on  the  Itith 
day  of  Aagust.  ISStl,  provide  a  tax  of  ten 
mills  on  the  dollar,  on  all  the  taxnbls  real 
estate  within  the  corporate  llmiCHofsald 
city  of  Ooldwater,  the  defendant  In  this 
case,  for  the  purpose  of  grading,  opening, 
widening,  Improving,  etc.,  all  streets, 
avenues,  etc.,  in  said  city;  that,  as  such 
corporation,  defendant  did.  by  resolution 
approved  by  the  mayor  and  council  of 
said  city,  defendant,  on  the  27th  day  of 
.July,  1887,  provide  for  surveying  and  grad- 
ing all  streets  within  the  limits  of  said 
city,  defendant;  that  In  pursuance  of  said 
resolution,  on  Main  street  In  said  city, 
was  established  a  grade,  which  said  grade 
was  by  reaoluttun  of  the  mayor  and  coun- 
cil of  said  city  adopted  and  approved  on 
the  2Uth  day  of  December.  1887;  that 
plaintiffs  herein,  with  the  knowledge,  con- 
sent, and  direction  of  defendant  herein, 

did  between  the  dayol  ,1887,  and  the 

8th  day  of  November,  1887.  do  certain  fllU 
Ing  and  work  on  West  Main  street,  be- 
tween Cantral  and  Brooklyn  avenues,  In 
said  city.  In  compliance  with  the  grade  as 
eetahlished  aforeBatd.  an  account  of  said 
filling  and  work  being  herewith  attached, 
marked'ExhibltA.'and  made  a  part  here- 
of; that  plaintiffs  did  on  the  3d  day  ut  De- 
cember, 1H87,  present  to  the  city  council  of 
the  city  of  Ooldwater,  the  defendant,  a  full 
accunnt  of  the  items  of  their  said  claim, 
the  same  being  duly  verified  by  the  oath 
of  fJeorge  Scbwrisberger,  one  of  tlie  plain- 
tiffs herein;  tbatsald  account  woe  reason* 
able, correct,  and  Just,  whichsald  claim,  so 
presented,  defendant  refused  to  allow; 
that  said  filling  and  work  Is  worth  the 
sum  of  two  hundred  and  twenty  (f2:H)) 
dotlara;  that  said  amountoftwo  hundred 
and  twenty  (9220)  dollars  1r  due.  and 
wholly  nnpald.  Wherefore  plaintiffs  ask 
lodgment  In  the  sum  of  two  hundred  and 
twenty  ($220)  dollars,  with  interest  at  the 
rate  of  7  per  cent,  per  annum  from  the  8th 
day  of  November,  1887,  and  costs  of  this 
suit."  Exhibit  A  reads  as  follows:  "No- 
vember 8th.  1887.  City  of  Coldwater,  Pr.. 
to  Drew  Ryan  and  George  Schwrlsberger, 
Or. :  To  2,2U0yardA  of  fllllng  on  West  Main 
street,  between  Central  and  Brooklyn 
avenues,  in  said  city,  at  10  cents  per  yard, 
$22U.0O.  Due,  $220  (VJ."  Tbft  defendant 
demurred  to  this  amended  bill  uf  particu- 
lara,  upon  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause 
ut  action,  and  Che  court  sustained  the  de- 
murrer; and,  to  reverse  thla  mllng  uf  the 
district  court,  the  plaintiffs,  as  plaintiffs 
In  error,  bring  the  case  to  this  court. 

We  think  thecourt  belowerred.  In  Kan- 
sas, all  improvements  of  the  public  streets 
of  a  city,  and  all  chanees  to  be  made 
therein,  arewhollyand  entirely  within  the 
controlof  the  city  Itself.  Nolndlvldual  per- 
son has  any  right  to  disturb  the  surface  of 
any  street  of  a  city  In  the  slightest  man- 
ner whatever,  except  with  the  consent 
uf  the  idty,  or  except  as  be  might  do  so  In 


some  proper  mode  of  travel  or  transpor- 
tation. In  the  present  case  the  plaintiffs 
made  acertatn  filling  on  West  Main  street, 
of  the  city  of  Coldwater,  to  the  extent  of 
2,200  yards.  While  it  might  be  presumed, 
in  theabseneeof  anything  to  the  contrary, 
that  they  did  this  with  the  knowledge  and 
consent  and  by  the  direction  of  the  city,  yet 
they  have  nut  relied  upon  pminmptlons 
merely,  bnt  have  soalleged  the  same  In  di- 
rect terms  In  their  petition ;  and  as  the 
work  has  already  been  done,  completed, 
finished,  we  thlnu  the  city  Is  presumptive- 
ly liable  therefor,  (City  of  Ellsworth  v. 
Boseiter,  ante,  674,  JuRt  decided;)  and.  If 
the  city  has  any  defense,  it  devolves  upon 
the  city  to  so  state  it.  We  think  the 
plaintiffs*  petition  states  a  cause  uf  ac- 
tion, and  therefore  the  order  and  Jud.;- 
ment  ut  the  district  court  sustaining  the 
deinuri*er  thereto  will  be  rovereed.  and  tiie 
caufe  remanded  for  further  proceedings. 
All  the  Justices  concurrlnj{. 


State  v.  Hodges. 


(«  Kan.  ■») 


(Supreme  Court  ef  Komob.   Peb.  7, 1891.) 
CoNTTXDAXCB  IN  Crixixal  Casb— Dilioi  xcb— Is- 
nicTMCNT— Joinder  or  OrVBinxs — Gmbbzzlb- 

KBMT— &V1DB!I0B— SbPAAATION  Of  JOBX  —  SSX- 
TENCB. 

1.  The  defendant,  itt  a  crimlDdl  proaecution 
for  embezzlements  made  an  spplioatiou  for  a  con- 
tinuance, upon  the  ground  that  It  was  Ducessarj 
for  him,  in  order  to  prepare  tor  his  defense,  to 
make  an  inspection  of  certain  bouks,  records,  and 

gBi>ers  in  the  custody  of  the  receiver  of  the  Htate 
ank  of  Irving,  and  the  court  overruled  the  ap- 
plication. Meld,  under  the  circumstances  of  tbe 
case,  that  the  defendant  did  not  ezerolse  sufficient 
diligence  to  obtain  aa  insueotion  of  anch  bookB, 
records,  and  papers,  end  uiat  no  error  was  com- 
mitted in  refusing  the  application. 

2.  Several  separate  and  distinct  felonies  maj 
be  charged  in  separate  counts  of  one  and  the  same 
information,  where  ail  the  offenses  charged  are 
of  the  same  general  character,  reqniring  Uaesame 
mode  of  trial,  the  same  Iclnd  of  evidence,  and  th« 
same  kind  of  puniBbment;  and  thedefendant  may 
be  tried  upon  all  the  several  counts  at  one  uid 
the  same  time,— all  resting  in  the  sound  Jodicda) 
discretion  of  the  trial  court. 

8.  Where  a  criminal  informatloa  oharges  In 
one  count  an  actual  embezzlement  and  also 
charges  that  the  same  property  was  made  wi^ 
with  and  secreted  by  the  defendant  with  the  in- 
tent to  embezzle  and  convert  the  same  to  bis  own 
use,  held,  that  the  information  is  not  bad  for 
daplioity. 

4.  The  evidence  oamlned,  and  held  that,  al- 
though evidence  relevant  and  competent  to  prove 
one  charge,  but  not  relevant  or  competent  as  to 
the  other  charges,  was  introduced,  and  althou^ 
other  evidence  not  competent  to  prove  soy  charge 
was  also  introduced,  yet  no  material  error  In  this 
respect  was  committed  by  the  trial  court. 

6.  At  the  close  of  the  trial,  and  near  night, 
the  lury  retired  to  oonsider  as  to  their  varoict. 
and  under  the  direction  of  the  trial  court,  given 
tKfore  they  retired,  in  the  presence  of  the  de- 
fendant and  counsel  on  both  sides,  and  withoot 
objection,  the  jury,  after  agreeing  upon  theirver- 
diet  during  tho  night,  reduced  the  verdict  to 
writing,  and  inclosed  it  in  a  sealed  envelope,  and 
then  separated  until  the  meeting  of  the  court  th« 
next  morning,  when  they  returned  the  verdict 
into  court,  and  the  envelope  was  there  opened, 
aud  the  verdict  read  to  the  Jury,  and  they  were 
asked  if  that  was  their  verdicL  and  they  an- 
swered in  the  atBrmatlve,  and  the  verdict  was 
hold  valid.  Held,  that  no  material  error,  if  any 
error  at  all,  was  committed  in  this  respect  by 
the  trial  oourt. 
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8.  The  Aefendant  was  foond  gatlty.  and  the 
ooort  sentenced  bltn,  upon  each  of  four  separate 
oonnta  of  the  Infonoatlon,  to  Imprisoninent  la  the 
peultKitiaiy,  presoribins  that  the  imprisooment 
oDder  one  count  should  oommenoe  at  the  expira- 
tion of  the  impria<nuneut  under  another  count, 
and  thetimeof  thelmprlsonment  in  the  agKregute 
exceeded  by  one  year  the  Ume  for  which  the  de- 
fendant coald  have  been  sentenced  upon  one 
count  alone.  Held  not  error. 
iSylUUmt  by  the  Court.) 

Appeal  Irom  district  court.  Marshall 
county- ;  B.  B.  Spiluian,  Judge. 

Cal.  T.  Manny  John  V.  Cooii,  and  W.  J. 
Or^eg,  for  appellant.  L.  B.  KeJlogg,  Atty. 
Gen.,  E.  A.  Berry,  W.  A,  CaMerbeud,  and 
J.  A.  Broughten,  for  the  State. 

Valentine,  J.  This  was  a  crlmlnnl 
prosecution  upon  Information,  In  which 
the  defendant.  IraM.  Hodges,  was  charged 
tn  eight  separate  counts  with  the  coramts- 
fllon  of  eight  separate  and  distinct  embez- 
ileoientB  of  property  belonging  to  the 
State  Banic  of  Irving,  a  banking  corpora- 
tion, as  officer,  cashier,  and  secretary  of 
anch  corporation.  A  trial  was  had  before 
the  court  and  a  jury,  and  at  the  close  of 
the  evidence  on  the  part  of  the  state  the 
prosecatlon  elected  to  dismiss  tbeprosecn- 
tinn  as  to  the  eighth  count,  and  to  pro- 
ceed with  the  trial  upon  only  the  other 
aeren  counts,  as  follows:  Upon  the  first 
six  connts  upon  the  charges  therein  con- 
tained of  actual  erobexzlement;  and  upon 
the  seventh  count  upon  the  charge  of  tak- 
ing, making  way  with,  and  secreting  a 
certain  diamond  pin,  with  thelntenttocon- 
vert  the  same  to  the  defendant's  own  use. 
And  the  prosecutlunaiRo  elected  to  rely  for 
a  conviction  upon  a  separate  and  single 
traDsaetlou,  as  shown  by  the  evidence,  for 
each  separate  coont  of  the  Information. 
At  the  close  of  the  trial  the  Jury  found  the 
defendant  guilty  upon  the  first  six  connts, 
and  not  guilty  as  to  the  seventh ;  and  the 
court  sentenced  the  defendant  to  impris- 
onment In  the  pt;nltentiary  fur  terms  ag- 
gregating six  years  upon  first,  third, 
fourth,  and  fifth  counts  only,  as  follows: 
Upon  the  first  conut  for  three  years,  and 
npOB  each  of  the  other  three  eoants  lor 
one  year;  and  the  defendant  was  not  sen- 
tenced at  all  upon  the  second  or  sixth 
connt,  nor  upon  any  other  count  except 
the  first,  third,  fourth,  and  fifth.  The  de- 
fendant now  brings  the  case  to  tbia  court 
for  review. 

1.  The  first  alleged  ground  of  error  Is 
that  the  cnnrt  below  erred  In  refusing  to 
grant  the  defendant  a  continuance.  The 
ground  for  the  continuance  was  that  the 
defendant,  In  order  to  prepare  for  his  de- 
fense, needed  to  make  an  inspection  of  cer- 
tain books,  records,  and  papers  belonging 
to  the  State  Bank  of  Irving,  which  books, 
records,  and  papers  were  and  had  been  for 
a  long  time  in  the  custody  of  W.  W.  Arm- 
strong, who  was  the  receiver  of  said  bank; 
that  the  defendant  had  not  been  able  to 
procure  such  books,  records,  and  papers. 
The  offenses  with  which  the  defendant 
was  charged  and  found  guilty  were 
chanced  to  have  been  committed,  and 
were  In  fact  committed,  during  the  month 
of  NoTember,1889.  When  this  prosecution 
was  commenced  Is  not  shown,  but  It  was 
probably  commenced  soon  otter  the  time 


of  the  alleged  commission  of  the  otfensea. 
The  Information,  however,  was  not  filed 
until  May  3, 1890,  and  this  application  for 
a  continuance  was  made  on  May  S,  1890. 
Now,  If  these  books,  records,  and  papers 
should  be  considered  as  being  In  the  cus- 
tody of  the  proHccution,  which  they  were 
not,  then  the  defendant's  remedy  to  ob- 
tain an  inspection  or  copies  of  them  was 
under  section  209  of  the  Crlmlnnl  Code,  and 
sections  368  and  369  of  the  Civil  Code.  But 
if  tliey  should  be  considered  as  being  In 
the  custody  of  W.  W.Armstrong,  the  re- 
ceiver, as  in  fact  they  were,  then  the  de- 
fendant could  haveprucured  an  Inspection 
or  copies  of  them  by  merely  applying  to 
the  court  or  Judge  for  an  order  to  that 
effect  upon  the  receiver.  And  of  course  the 
defendant  had  the  power  to  obtain  them 
as  evidence  at  the  trial  by  merely  causing 
a  sabpwnA  duces  tecum  to  be  Issued  for 
them.  Civil  Code,  §  823.  But  he  took  no 
legal  steps  to  compel  the  production  of 
the  books,  records,  and  papers  for  his  In- 
spection, or  to  procure  copies  of  them 
prior  to  his  application  for  a  continuance, 
and  therefore  we  would  think  that  he  did 
not  exercise  sufficient  diligence.  The 
whole  matter,  however,  was  largely  with- 
in the  discretion  of  the  trial  court,  and  we 
cannot  say  that  such  discretion  was 
abused.  Many  of  the  books,  records,  and 
papers  of  the  bank,  and  possibly  all,  were 
present  at  the  trial,  and  there  Is  no  pre- 
tense that  any  of  them  needed  by  the  de- 
fendant were  absent. 

2.  The  next  ground  of  alleged  error  has 
reference  to  a  supposed  error  In  the  Infor- 
mation In  charging  In  one  and  the  same 
instrument,  tliough  in  separate  counts, 
several  separate  and  distinct  felonies,  and 
In  the  court's  requiring  the  defendant  to  be 
tried  for  all  of  such  felonies  tn  one  and  the 
same  trial.  Now,  there  can  certainly  be 
no  such  substantial  error  In  this  as  will 
require  a  reversal  of  the  Judgment  of  the 
court  below,  provided,  of  courBO,  that  on- 
ly one  offense  is  charged  in  each  of  the  sev- 
eral counts  of  the  information.  Several 
separate  and  distinct  feloules  may  be 
chai^ged  In  separate  counts  of  one  and  the 
same  Information,  where  all  of  theotfenses 
charged  are  of  the  same  general  character, 
requiring  the  same  mode  of  trial,  the  same 
kind  of  evidence,  and  the  same  kind  of 
punishment.  Whart.  Crlm.  PI.  &  Fr.  9  286 
et  seq.,  and  cuses  there  cited ;  1  Blsh.  Crlm, 
Proc.  (3d  £d.  )  {§  424,  450,  451 ;  4  Amer.  & 
Eng.  Enc.  Law,  754-756;  State  v.  Ban- 
croft, 22  Kan.  170;  State  v.  Chandler,  81 
Kan.  201, 1  Pac.  Eep.  787:  State  v.  Good- 
win, 33  Kan.  538.  6  Pac.  Rep.  899;  State  v. 
Fisher,  37  Kan.  404, 15  Pac.  Rep.  606.  The 
defendant  may  be  tried  upon  all  the  sever- 
al counts  of  the  information  at  one  and 
the  same  time  and  in  one  trial,  but  uU  this 
rests  in  the  sound  Judicial  discretion  of  the 
trial  court.  In  some  cases  the  trial  court 
might,  without  committing  material  error, 
quash  such  an  Information;  or  It  mi^sht 
require  the  state  to  elect  upon  which  one 
or  more  of  the  several  counts  it  would 
proceed  to  trial  or  rely  for  a  verdict;  but 
we  cannot  say  that  In  this  case  the  court 
abused  its  discretion  or  conini]tr«d  any 
material  error. 

tf.  The  next  alleged  ground  ol  error  i> 
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that  each  countof  the Informatloo charged 
two  separate  and  distinct  offenses.  The 
fintt  count  of  the  information  charges  as 
follows :  That  the  defendant,  as  officer, 
-cashier,  and  secretary  of  the  Stat«  Bank 
<it  Irving,  a  corporation,  doing:  ^  general 
l)anklng  buBlnenB  at  Irving,  was  intrusted 
by  the  corporation  with  the  safe-keeping;, 
custody,  control,  and  disbursement  uf  the 
moneys  belonging  to  the  bank:  and  that 
he,  as  such  officer,  cashier,  and  secretary, 
on  the  8th  day  of  November,  18S9,  certain 
moneys  belonging  to  thebanklnblsbands, 
of  the  value  of  $1,500,  "did  then  and  there 
fraudulently  and  feloniously  convert  to 
his  own  use  and  embezzle,  with  Intent  to 
feloniously  embezzle  the  same,  and  tlien 
and  there  did  feloniously  make  way  with 
and  secrete,  with  Intent  the  said  money 
and  property  fraudulently  and  feloniously 
to  embezzle  and  convert  to  his  own  use, 
wltbont  the  usHent  ol  the  said  corpora- 
tion, his  employer, "  All  the  other  counts 
are  substantially  in  the  same  form.  Now, 
as  a  general  rule,  the  charging  ol  two  or 
more  distinct  offenses  i.i  the  same  connt 
of  an  information,  which  incrimlnal  plead- 
ing Is  denominated  "duplicity,"  Is  not  to 
be  tolerated:  but  wc  do  not  think  that 
the  present  Information  is  subject  to  any 
Buch  obJectloK.  It  Is  often  the  case  that 
one  felony  of  considerable  magnitude 
may  include  within  Itself  other  offenses  of 
less  magnitude,  and  then  all  may  be 
charged  in  one  count;  as,  for  instance,  the 
oHense  of  murder  in  the  flrat  degree,  the 
greater  offense,  may  be  charged  in  one 
count  of  an  information,  although  by  so 
doing  several  smaller  offenses  are  also 
charged  In  the  same  count  of  the  Infor- 
mation. And  Id  all  cases  an  offense  may 
be  set  forth  in  a  single  count  of  an  infor- 
mation, although  such  offense  may  include 
the  smaller  offense,  an  attempt  to  cnntuiit 
the  principal  offense.  Sections  121  and 
122  of  the  Criminal  Code  read  as  follows: 
"Sec.  121.  Upon  an  Indictment  for  an  of- 
fense consisting  of  different  degrees,  the 
Jury  may  find  the  defendant  not  guilty  of 
the  degree  charged  In  the  Indictment,  and 
guilty  uf  any  degree  Inferior  thereto,  or  an 
attempt  to  commit  the  offense,  Sec.  122. 
Upon  the  trial  of  an  indictment  for  a  fel- 
ony, the  defendant  may  be  found  guilty 
of  any  other  felony  or  misdemeanor  neces- 
sarily Included  in  that  with  whluh  he  Is 
charged  In  thelndlctmentorlnformatlon." 
Section  28B  of  the  act  relating  to  crimes 
and  punishments  makes  an  attempt  to 
commit  an  offense  an  offense  of  itself,  and, 
so  far  as  it  is  necessary  to  quote  such  sec- 
tion. It  reads  asfollows:  "Sec.283,  Every 
person  who  shall  attempt  to  commit  an 
offense  prohibited  by  law,  and  In  such  at- 
tempt shall  do  any  act  towards  the  com- 
mission uf  such  offense,  butshall  fall  In  the 
perpetration  thereof,  or  shall  be  prevented 
or  intercepted  In  executing  the  same,  up- 
on conviction  thereof.shali.in  cases  where 
no  provision  is  made  by  law  for  the  pun- 
ishment of  such  attempt,  be  punished  as 
follows, "etc.  And  Mr.  Wfaartnu,  In  his 
Precedents  of  Indictments,  gives  the  form 
of  an  Indictment  for  embezzlement,  which 
includes,  among  others,  the  following 
words:  A.  B..the defendant, "fraudulent- 
ly and  feloniously  did  take,  make  way 


with,  and  secrete,  and  did  embezzle  and 
convert,  to  his  own  use,  without  the  aa- 
sent  of  the  said  C.  D.,  bis  master  and  em- 
ployer, the  said"  embezzled  property,  etc. 
See,  also,  1  BIsh.  Grim.  Proc.  (3d  Ed.)  §§ 
4^,443  ;  4  Amer.  &  Eng.  Enc.  Law,  750; 
State  V.  LllUe,  21  Kan.  728:  State  v. 
Blaliesiey,  43  Kan.  250,  23  Pac.  Kep.  570. 

As  we  understand,  it  is  claimed  that  the 
present  information  Is  not  good,  fur  the 
reason  that  each  count  first  charges  the 
crime  of  actual  embezzlement,  and  then 
charges  a  second  offense,  by  chargiugthat 
the  defendant  made  way  with  the  same 
property,  and  secreted  it  with  the  intent 
to  embezzle  and  convert  the  same  to  his 
own  use.  This  certainly  does  not  render 
the  information  bad,  for  all  these  charges 
could  have  been  shown  under  the  single 
charge  of  actual  embezzlement;  for,  if  a 
person  commits  the  offeuse  of  actual  em- 
bezzlement, he  must  commit  all  the  rest 
above  specified.  He  caunot  commit  the 
offense  of  actual  embezzlement  without 
also  attempting  and  Intending  to  commit 
such  offense,  and  be  cannot  commit  the 
offense  without  also  converting  the  prop- 
erty of  hia  employer  In  his  hands,  and 
which  he  embezzles,  to  his  own  utte,  and 
without  alsoattempting  and  intending  to 
BO  convert  It.  All  that  was  material  In 
the  aforesaid  charge  was  Included  In  the 
one  charge  of  actual  embezzlement.  Be- 
sides, In  the  present  case,  before  the  defend- 
ant was  called  upon  to  introduce  any  ev- 
idence, the  state  elected  to  rely  for  a  con- 
viction upon  the  single  charge  of  actual 
embezzlement  and  of  the  embezzlement  of 
a  particular  thing;  and  this  election  was 
as  to  earh  count,  and  the  defendant  was 
convicted  upon  this  election,  and  upon 
this  election  only.  What  we  have  said 
with  reference  to  the  first  count  may  also 
be  said  with  reference  to  all  the  other 
counts  upon  which  the  defendant  was 
cunvlcted. 

4.  The  next  question  presented  Is  with 
regard  to  the  Introduction  of  evidence. 
It  is  claimed  that  the  court  below  erred  in 
permitting  the  prosecution  tu  introduce 
incompetent  and  irrelevant  evidence,  to 
the  prejudice  of  the  substantial  rights  of 
the  defendant;  and  again,  the  question  is 
presented  whether  two  or  more  crluiinal 
charges  can  be  Included  in  one  and  the 
same  information,  though  In  separate 
counts,  and  tried  upon  a  single  trial.  It 
is  claimed  that  they  cannot,  for  the  rea- 
son that  evidence  competent  to  prove  one 
charge  would  necessarily  be  Irrelevant  and 
Incompetent  as  tu  the  other  charges,  and 
tnat  the  introduction  uf  sucli  evidence 
would  be  prejudicial  to  the  substantial 
rights  of  the  defendant.  Of  course,  the 
first  part  of  this  claim  is  generally  true, 
and  the  last  part  uf  the  same  Issonietlnies 
true;  but  where  the  last  part  is  true,  the 
court,  in  its  discretion,  will  require  that 
a  beparate  trial  shall  be  had  upon  each 
separate  charge.  We  do  not  think  that 
the  rights  of  the  defendant  were  Impi-op- 
erly  prejudiced  in  the  present  case.  Un- 
doubtedly the  court  and  the  jury  under- 
stood perfectly  well  tor  what  purpose 
each  item  of  the  evidence  was  introduced ; 
and  the  Jury  did  not  use  the  evidence  in- 
troduced to  prove  one  charge  tor  the  pur 
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?08e  of  SQ»taliiIng  some  other  chaise- 
hlB  question,  however,  Tvas  nufBclently 
roiiBldered  In  the  consideration  of  the 
(luestloD  whether  charges  for  separate 
and  distinct  felonies  could  be  united  In 
separate  counts  of  one  Information.  There 
was  some  other  evidence  Introduced 
which  was  Irrelevant  and  Incompetent  to 
prove  any  of  the  chnrKes,  the  most  of 
which,  however,  after  being  introduced, 
waa  expressly  withdrawn  by  the  court 
from  the  Jury;  and  we  eannot  think  that 
the  defendant's  substantial  rights  were 
prejudicially  affected  by  any  of  such  evi- 
dence. All  the  evidence  wau  Intended  to 
show  the  defendant's  transactions  in  con- 
nection with  the  bank.  And  nothing  was 
Introduced  to  show  that  he  had  acted.  In 
any  respect.  In  any  worse  mauner  as  to 
the  affairs  of  the  bank  than  he  had  acted 
in  doing  the  very  thinj^s  of  which  the  jury 
found  him  to  be  guilty,  and  of  which  be 
was  unquestlonatjly  guilty. 

5.  The  next  complaint  of  the  defendant 
18  that  the  jury  were  permitted  to  sepa- 
rate after  the  trial,  and  before  they  had 
rendered  their  verdict.  The  facts  were 
these:  The  trial  was  closed  just  before 
the  adjournment  for  the  day.  on  May  14, 
18W),  at  8  o'clock  In  the  evening.  Before 
the  adjonrmnent  the  court  Instruct'^d  the 
Jury  that,  If  they  should  agree  upon  a  ver- 
dict before  the  meeting  of  the  court  on  the 
next  morning,  they  might  reduce  their 
verdict  to  wilting,  Inclose  It  In  a  sealed 
envelope,  and  then  separate  until  the 
meeting  of  the  court  the  next  morning, 
and  then  return  the  verdict  Into  court; 
and  the  court  also  properly'  admunlshed 
the  jury  with  regard  to  their  conduct  dur- 
ing the  separation.  The  jury  In  fact 
agreed  upon  a  verdict  during  the  night, 
reduced  it  to  writing,  Inclosed  it  In  a 
sealed  envelope,  then  separated,  and  on 
the  next  morning  returned  it  Into  court, 
where  the  envelope  was  opene<l  and  the 
verdict  read  to  the  Jury,  and  they  were 
asked  If  that  was  their  verdict,  and  they 
answered  in  the  affirmative.  Nu  objection 
to  the  above  was  interposed  by  the  de- 
fendant or  his  counsel,  although  they,  as 
well  as  the  counsel  for  the  state,  were 

S resent  In  the  court  when  it  all  occurred, 
ertainlyno  material  error.If  any  error  at 
all,  was  committed  in  this.  See  Crim. 
Code,  §  235;  State  v.  Mulr.  32  Kan.  4S1,  4 
Pac.  Bep.  812;  Bishop  v.  Mugler.  33  Kan. 
145.  5  Pac.  Kep.  756. 

6.  Complaint  Is  also  made  that  the 
coort  below  erred  In  rendering  a  cumula- 
tive sentence.  The  court  below  sentenced 
the  defendant  upon  four  different  charges. 
Bet  forth  In  four  separate  counts  of  the 
Information,  to  Imprisonment  In  the  pen- 
itentiary for  six  years  in  the  agncregate. 
which  was  one  year  more  than  the  de- 
fendant could  have  been  sentenced  for  up- 
on any  one  of  such  cliurgee.  We  think 
there  was  uo  error  In  thl<^.  Criminal  Code, 
5  250;  State  v.  Carlyle.  3-S  Kan.  71fi,  7  Pac. 
Bep.  ({23:  State  v.  Chandler.  31  Kan.  201, 
1  Pac.  Rep.  7S7.  If  a  defendant  In  a  crim- 
inal prosecution  can  be  tried  upon  an  tn- 
furmatton  chaining  in  separate  counts 
several  separate  and  distinct  felonies,  he 
may  certainly  i>e  convicted  and  sentenced 
upon  each  uf  such  counts  upon  which  he 


Is  convicted;  and,  where  the  sentence  ap> 
on  each  count  Is  for  Imprisonment  in  the 
penitentiary,  the  imprisonment  may,  un- 
der section  250  of  the  Criminal  Code,  be 
cumulative,  and  the  imprisonment  under 
one  count  may  commence  at  the  expira- 
tion of  the  Imprisonment  under  another 
count.  We  think  no  material  error  has 
been  coromltteil  in  this  case,  and  the  Judg- 
ment of  the  coart  below  will  be  affirmed. 
All  the  Justices  concurring. 

  (u  Kan.  am 

Btatb  v.  EmiOKS. 

(Supreme  Court  of  Kansas.   Feb.  7, 1891.) 

Appeal  from  distriut  court,  Marshall  county; 
R.  B.  Spilluan,  Judge. 

Cal.  T.  Mann,  J.  H.  GUlpatrlck,  John  V. 
Coon,  and  IK.  J.  Oregij,  for  appellant,  L.  B. 
Kellogg,  Attj.  Gen.,  W.  A.  Calderhead,  E.  A. 
Berry,  and  J.  A.  Brou4jlUen,  for  the  State. 

Fbr  CDRIA.H.  The  facts  of  this  case,  and  the 
q^uestioQs  of  law  Involved  therein,  are  substan- 
tially the  same  as  those  in  the  case  of  the  State 
V.  Hodges,  ante,  HTft,  (Just  decided,)  and  this  oase 
will  be  decided  upon  the  authority  of  that  case. 

  («  Kan.  345) 

Ryan  v.  Madden  et  al. 
(Supreme  Court  of  Kansas.   April  11, 189L) 

RBCORD  on  APPEAl^PLBADINOa — GBBTIFICATE  OV 

Jut>os. 

1.  Where  there  is  attacAwd  to  a  peUtiou  in 
error  a  case  made.  In  which  are  found  what  inir- 

port  to  be  copies  of  the  pleadings  and  proceedings 
ill  the  cause,  but  which  are  not  specifically  re- 
ferred to  and  ideutillod  by  marks  or  numbers, 
and  there  is  attached  to  the  case  made  a  oertifi- 
oate  of  the  Jndge  and  the  attesting  signature  and 
seal  of  the  clerk,  the  presumption  will  be  that 
the  oopiesof  the  pleadings  and  proceedings  there- 
in are  what  they  purport  to  be,  and  that  all  were 
included  in  the  case  made  when  it  was  served 
upon  the  defendaats  and  settled  and  signed  1^ 
the  Judge. 

U.  The  anfflclency  of  the  evidence  to  sustain 
the  verdict  eanoot  be  examined  unless  tiie  record 
properly  shows  that  all  the  evidence  is  preserved. 

3.  A  general  exception  to  a  cbarge  embracing 
various  propositions  of  law  is  insufllcient  to  bring 
before  the  court  anything  except  the  genenu 
scope  and  eftect  of  the  charge.  If  a  party  objects 
to  any  particular  proposition  which  it  contains 
he  should  point  oni  the  same,  and  take  an  excep- 
tion thereto. 
(SylUtims  by  the  Court.) 

Error  from  district  court,  Cbase  county ; 
Frank  Dostkr,  J  udge. 

Tbomua  U.  Grish&m,  N.  Wood,  and 
A.  M.  Mackeyy  for  plaintiff  in  error.  F.  P. 
Cochran  and  C.  N.  Sterry,  lor  defradant  in 
error. 

Johnston.  J.  This  was  an  action  ot 
ejectment  to  recover  possession  ot  a  tract 
ol  land  in  (^liase  county.  The  verdict  and 
Judgment  were  given  in  favor  of  the  de- 
fendants, and  the  plaintiff  alleges  error. 
The  defendants  challenge  the  sufficiency 
ot  the  record,  and  claim  that  there  Is  noth- 
ing here  for  review,  tor  the  reason  that  the 
pleadings  and  proceedings  now  found 
within  the  caseare  not  specifically  marlied 
and  Identified.  Then;  is  attached  to  the 
petition  In  error  what  Is  termed  a  "case 
made,"  in  which  there  Is,  flrst,  a  brief  re- 
cital of  the  difTercnt  proceedings  In  the 
trial,  which  are  referred  to  as  being  ''here- 
to attaclied,"  without  special  deslgna- 
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tlon.  Then  follows  what  parport  to  be 
copies  of  pleading^,  evidence,  InutructioDR, 
verdtct,  motion  fur  a  new  trial,  and  Judg* 
ment ;  and  at  the  end  of  all  these  ts  a  stip- 
ulation of  both  partita  as  to  the  time  of 
settling  the  case,  which  la  followed  by  the 
certltlcate  of  the  judge.  In  this  state  of 
the  record  there  can  be  no  question  bu.t 
thut  the  pleadioKS  and  proceediugs  are 
what  they  purport  to  be,  and  a  fair  pre- 
sumption Is  tbat  all  were  incladed  In  Che 
case  made  when  It  was  served  upon  the 
defendantB  and  settled  and  signed  by  the 
Jodge.  While  the  case  Is  here  for  review, 
we  nre  unable  to  examine  the  points  con- 
tended for  by  platntlH  in  error.  One  of 
these  la  that  the  evidence  Is  Insufficient  to 
suatain  the  verdict  and  Judgment;  and 
the  other,  that  the  jury  were  Improperly 
Instructed  In  a  certain  particular.  The 
snfHclency  of  the  evidenre  cannot  be  exam- 
ined unless  It  properly  appears  that  all  the 
testimony  is  Included  In  the  record.  There 
Is  a  recital  at  the  besrlnnlng  of  the  case 
made  that  "the  plaintiff,  to  maintain  the 
Issues  on  his  part,  offered  his  evidence  and 
rested;  and  the  defendants.  In  order  to 
maintain  the  Issues  on  their  part,  offered 
all  their  evidence  and  rested;  all  of  which 
evidence  Is  hereto  attached."  An  Inspec- 
tion of  the  record,  however,  Bhows  that 
ttfter  the  defendants  had  rested  testimony 
was  offered  by  each  In  rebuttal,  and  ffttll 
more  on  surrebuttal.  There  Is  no  state- 
ment at  the  end  of  the  testimony  showing 
that  the  rase  made  contains  all  that  waa 
offered.  There  Is  In  the  record  a  certitl- 
cate  by  theofflclut  stenographer  that  what 
precedes  It  Is  a  full  and  correct  transcript 
of  the  testimony  in  the  case;  but  It  Is  not 
within  the  province  of  the  stenographer 
to  determine  whether  a  case  mode  con- 
tains all  the  evidence  nr  not,  or  to  settle 
the  tnithfulnesB  of  the  statements  Includ- 
ed therein.  Railroad  Co.  v.  Grimes,  3S 
Kan.  241,  IS  Pac.  Kep.  472.  We  also  find 
that  there  Is  conHlderable  testimony  In  the 
r»!ord  which  follows  the  certificate  of  the 
stenogrnplier.  A  statement  Is  Included  In 
the  certificate  of  the  Judge  who  settled  the 
case  to  the  effect  that  the  case  contains  all 
the  evidence  tbab  was  Introduced  on  the 
trial,  but  such  a  Htatetiient  was  improper- 
ly included  in  thocertificate,  and  is  Ineffect- 
ual to  accomplish  the  purposes  Intended. 
Eddy  V.  Wearer.  37  Kan.  540, 1.5  Pac.  Rep. 
492;  Hill  V.  Bank,  42  Kan.  364.  22  Pac. 
Rej).  324.  The  first  recital  in  thecase  made 
Ib  to  the  effect  that  the  case  Includes  the 
evidence  offered  by  each  party  before  they 
rested,— neceSHarily  excludes  that  which 
was  afterwards  introduced.  This  was  ev- 
idently deemed  to  he  Insnlflclent  by  the 
plaintiff  In  error,  as  he  attempted  to  sup- 
plement It  by  the  certificate  of  the  official 
stenographer,  and  later  by  another  certifi- 
cate of  the  Judge.  We  conclude  that  the 
record  fails  to  property  show  that  all  the 
evidence  is  prenerved.and  hence,  under  the 
authorities  cited,  we  cannot  say  that  the 
verdict  is  without  support. 

The  other  obji't-tlon  ts  that  the  court  did 
not  fully  and  correctly  state  the  law  In 
respect  to  transactions  between  attorney 
and  client.  It  may  be  Jlrst  remarked  that 
no  other  or  additional  Instructions  were 
requested  by  tba  plaintiff,  if  the  plalu- 


tift  desired  fuller  InstracttoDS  given  upon 
any  question  in  the  case,  he  sbunld  have 
asked  thecourt  forsnch instructions;  and, 
falling  In  this,  be  has  do  cause  to  com- 
plain.  State  t.  Pfefferle,36  Kan  90.12Pac 
Rep.  406:  Phlnney  v.Bronson,  43  Kan.  451, 
23  Pac.  Rep.  624.  The  plaintiff  objects  to 
a  single  proposition  in  tbecharge  that  was 
given,  but  his  objection  Is  unavailing  be- 
cause no  sufllclent  exception  was  taken. 
The  only  exception  taken  istoaod  In  one 
of  the  preliminary  recita's  In  the  case 
made,  and  Is  as  follows:  ''After  botb  Hide* 
bad  rested  their  case  the  court  of  bis  own 
motion  proceeded  to  Instruct  the  jury;  a 
copy  of  said  Instruction  Isheretoattached; 
to  which  the  plaintiff  at  the  time  except- 
ed." The  charge  contains  several  propo- 
sitions of  law,  only  one  of  which  Is  chal- 
lenged ;  but  Instead  of  pointing  out  to  tbe 
district  court  the  objectionable  propual- 
tton,  and  excepting  to  the  giving  of  the 
same,  the  plaintiff  was  content  to  take  a 
general  exception  to  the  entire  charge. 
This  Is  Insufficient,  and  brin^^s  up  for  re- 
view only  the  general  scope  and  meaning 
of  the  charge.  It  Is  ineffectual  to  present 
the  objection  made  by  the  nfalntiO. 
Wheeler  v.  Joy,  15  Kan.  390;  Hentig  v. 
Loan,  etc.,  Co.,  28  Kan.  617;  State  v.  Wil- 
gus,  32  Kan.  126,  4  Pac.  Rep.  218.  We  find 
nothing  In  the  record  n  hlch  warrants  a  re- 
versal of  the  Judgment.  It  may  be  proper 
to  remark  that  the  question  who  has  the 
title  to  the  property  at  present  has  not  re- 
ceived any  consideration.  The  Judgment 
of  the  district  court  will  be  affirmed.  All 
the  justices  coucurrlng, 

■■  "  {« Kan-  STS) 

Farmgks*  &  Merchants'  Bank  op  Caw- 
KRH  CiTT  V.  Bank  op  Glrn  Eldek. 

(Supreme  Court  of  Kansas.  May  9,  1891.) 
Chattel  MosTeAass— Vauditi  avtsb  Onb  Ybu 
— BsNSWAIh 

1.  Every  chattel  mortgage  Sled  as  reqolred 

bj  the  provisioQH  of  the  statute  relating  to  mort- 
gagoa  of  personal  property  is  void  as  against  the 
crc<3itor9  of  the  person  making  the  same,  or 
against  anlisequent  purchasers  or  mortgagees  in 
good  faith  after  the  ezpiration  of  one  year  after 
the  filing  thereof,  uileu  witbia  80  days  next 
ceding  the  expiration  of  the  term  of  one  year 
from  ttuch  filing,  and  each  year  thereafter,  the 
mortgagee,  bis  agent  or  attorney,  shall  make  an 
atQdavlt  exhibiting  the  Interesi  of  the  mortgagee 
!n  the  property  at  the  time  last  aforesaid,  claimed 
by  virtue  of  sa<di  mortgage,  and,  if  said  mort- 
gage Is  to  seenre  the  psymeat  of  Booacgr,  tba 
amount  yet  due  and  anpaid.  Buoh  afflOavit  shall 
be  attached  to  and  filed  with  the  inatrimient  or 
copy  on  file  to  which  it  rehMea.  fftragraph  8905, 
Gen.  St.  1SS9. 

2.  Howard  r.  Bank,  44  Kaa.  — .24  Bep. 
983,  followed. 

3.  A  subaeqnent  mortgagee,  Who  becomes 
such  before  the  expiration  of  the  year  from  the 
first  llUng  of  a  pnor  chattel  mortgage,  canDOt 
take  advantage  of  un  omisaioa  to  renew  the  chat- 
tel mortgage  within  the  year. 

{SyUattut  by  the  Court) 

Error  from  district  court,  Mitchell  coan- 
ty;  Ci.ARK  A.  Smith,  Judjce. 

Kellry  dt  Thorp,  for  plaintiff  in  error. 
A.  If.  Ellis,  for  defendant  In  i.ri-ur. 

HoKTOiv,  C.  J.  Replevin  for  a  horse  end 
a  cow  of  the  valne  of  970,  brought  orlfrl- 
nally  before  a  Justice  ol  the  peace  by  tlie 
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Bank  of  Glen  Elder  againet  the  Farmers' 
&  MerchantB'  Bank  oJ  Cawker  City.  An 
appeal  was  taken  to  the  rllstrict  court. 
In  that  court  the  plaintiff  below  was  per- 
mitted to  amend  bin  bill  of  particulars 
twice.  To  the  last  Hinended  bill  of  par- 
tirulara  or  petition  the  defendant  below 
filed  a  general  denial.  Upon  tlie  trial,  at 
the  close  of  the  plalntlfl's  evidence,  the 
defendant  filed  a  demurrer,  for  the  reason 
that  It  failed  to  prove  a  cauue  of  action. 
The  court  sustained  the  demurrer,  hut 
allowed  the  plaintiff  to  reopen  the  case, 
and  introduce  further  evidence.  When  the 
Idalntiff  Anally  rested,  the  defendant  fur  a 
second  time  demurred  to  the  evidence,  but 
the  demurrer  was  overruled.  The  jury 
returned  a  verdict  for  the  plaintiff.  Sub- 
sequently the  court  entered  a  Judgment 
tbat  the  plaintiff  recover  {75.70  as  bis 
Interest  in  the  property  In  controversy, 
and  also  Its  coats.  The  defendant  below 
ncepted,  and  complains  of  the  judgment 
rendered. 

It  Is  urfced  that  the  trial  court  erred  In 
permlttluK  tbe  plaintiff  below  to  Dually 
amend  Its  bill  of  particulars  so  as  to 
charge  the  Farmera'  &  Merchants'  Bank 
of  Cawker  City  as  a  copartnership  com- 
posed of  U.  O.  Paris  and  F.  M.  Owen, 
Instead  of  a  corporation,  as  originally  al- 
lejced.  "Discretion  Is  largely  vented  In  a 
trial  court  to  allow  amendments  to  plead- 
Ines.  and  such  amendments  will  not  be 
grounds  tor  error  unless  It  is  shown  that 
there  was  a  flagrant  abuse  of  discretion. " 
Stttta  V.  Fulltnwider,  40  Kan,78,19Fac. 
Rep.  314;  Curr  t.  Catlln.  13  Kan.  893; 
Board  V.  Campbell.  17  Knn.  537.  The  dis- 
trict conrt  kIbu  has  power.  In  the  further- 
ance of  Jnntlce.  to  permit  the  amendment 
of  a  petition  by  striking  out  one  name 
and  Inserting  another,  when  it  is  sbowu 
tbat  the  first  name  was  used  by  mistake. 
Bank  v.  Tappan,  6  Kan.  436;  City  of 
Atchison  T.  Twine,  9  Kan.  850;  Hanllu 
V  Baxter,  20  Kan.  184;  Weaver  t.  Young. 
37  Kau.  70,  14  Pac.  Rep.  458.  The  trial 
court,  in  Its  discretion,  had  the  power, 
after  sustaining  the  first  demurrer  to  the 
evidence,  to  reopen  the  case,  and  permit 
further  evidence  to  be  introduced.  Section 
189.  Cliril  Code:  Cook  v.  Ottawa  Univer- 
sity. 14  Kan.  548:  Railroad  Co.  v.  Drydeu, 
17  Kan.  278.  It  Is  further  urged  that  the 
trial  court  erred  in  overruling  the  objec- 
tion to  the  Introduction  of  any  evidence 
under  the  second  amended  hill  of  particu- 
lars ur  petition.  It  Is  said  that  there  was 
nu  allesatlon  of  any  demand  for  the 
property  prior  to  the  commcncemeut  of 
tbe  action.  The  defendant  upon  the  trial 
attempted  to  show  title  In  Itself,  and  the 
right  of  possession  incident  thereto,  uuder 
a  chattel  mortgage  dated  the  8th  of  March, 
1886.  and  which  was  attempted  to  be  re- 
newed the  3l6t  of  March,  1887:  there- 
fore no  prool  of  demand  and  refusal  was 
reqalred,  Rapor  v.  Harrison,  37  Kan.  243, 
15Fae.  Rep. 219;  Bogle  v.  Gonlon,  it9  Kan. 
81.  17Pac.Rep.857:  Machine  Co.  v.  Manu. 
42  Kan.  372.  22  Pac.  Bep.  417.  The  bill  of 
particulars  or  petition,  however,  as 
amended,  stated  that  the  plaintiff  below 
claimed  special  ownership  of  the  property 
noder  a  mortgage  executed  by  R.  H.  Mat- 
tern  to  the  plaintiff  through  J.  C.  McNer- 
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ney,  the  cashier  of  the  plaintiff.  The 
amended  pleading  also  alleged  that  R.  H. 
Mattern,  at  the  time  that  he  executed  tbe 
chattel  mortgage,  was  the  absolute  own- 
er of  the  property  described  therein,  and 
bad  the  lawful  authority  to  mortfjage 
and  incumber  the  same;  that  tbe  debt 
secured  by  the  mortgage  had  become  due 
and  payable,  and  the  mortgagor  was  In 
default;  that  the  plaintiff  was  entitled  to 
the  Immediate  possession ot  the  property; 
that  the  defendant  wrongfully,  unlaw- 
fully, and  unjustly  detained  the  same  from 
the  plaintiff,  and  wholly  deprived  tbe 
plaintiff  from  nil  use  and  benefit  tbereof. 
Tbeee  all^atlons  were  aufflcient.  as 
against  the  general  objection  to  the  Intro- 
duction of  any  evidence,  to  show  that  tbe 
detention  of  the  property  by  tbe  defend- 
ant was  wrongful,  aud  a  demand  and  re- 
fusal might  have  been  properly  4iffered  io 
eWdenee,  If  It  were  uevessary,  uuder  Raper 
V.  Harrison,  en pra,  to  establish  a  demand 
and  refusal.  If  the  amended  pleadings 
were  not  sufficiently  specific  they  could 
hav^  been  amended  on  motion  of  tbe  de- 
feudant  below. 

It  is  finally  urged  that  the  trial  court 
erroneously  Instructed  tbe  Jury  as  fol- 
lows: "That  in  no  event  con  the  defend- 
ant prevail  In  tbis  action  on  account  or 
by  virtue  of  any  rights  claimed  to  have 
accrued  to  it  under  and  by  virtue  of  the 
chattel  mortgage  offered  In  evidence. 
Such  chattel  mortgage  of  defendant,  not 
having  been  shown  by  the  evidence  to 
have  been  renewed,  aa  is  required  bylaw, 
l8ofnoft>rce  as  tu  the  plaintiff's  mort- 
gage, if  any  mortgage  plaintiff  had  upon 
the  pnipertj- In  controversy."  Upon  the 
same  ground  the  trial  court  withdrew 
from  the  consideration  of  tbe  Jury  the  re- 
newal affidavit  of  the  chattel  mortgage 
of  the  8th  of  March.  1886,  but  filed  March 
10. 1886.  Tbis  renewal  Is  referred  to  In  the 
record  as  "Exhibit  U,"  and  was  filed 
March  31, 1887,  more  than  a  year  after  the 
filing  of  the  mortgage  ot  March  10, 1886. 
One  mortgage  of  the  plaintiff  below  was 
filed  April  17,  1886.  aud  the  other  mort- 
gage, called  "Kxhibit  A,"  was  filed  May 
12,  1886.  Both  of  these  mortgages  were 
subsequent  to  tbe  mortgage  of  defendant 
below  of  March  10, 1886.  The  instruction 
was  erroneous  under  the  aotbority  at 
Howard  v.  Bank,  44  Kan.  -— ,  24  Pac. 
Rep.  983.  It  was  said  In  that  case  that 
"a  subsequent  mortgagee  with  notice  of 
prior  mortgage  is  not  a  subsequent 
mortgagee  In  good  faith  under  paragraph 
3905  of  the  General  Statutes  of  1889.  The 
words  'subsequent  purcbasers'  and  'sub- 
Boquent  mortgagees  in  good  faith,'  in 
paragraph  8905.  mean  only  purchasers 
and  mortgagees  wlio  purcbused  or  took 
their  mortgages  after  the  explratloo  of 
tli«>  year  from  the  tiling  of  the  mortgage. " 
Jones,  Mortg.  (3il  Ed.)  g  293,  states  the 
rule  in  the  same  way:  "Purchasers  or 
mortgagees  who  become  such  before  tbe 
expiration  ot  the  year  from  the  first  filing 
cannot  take  advantage  of  an  omission  to 
reflle  the  mortga,?e.  Such  purchasers  or 
mortgagees  have  notice  of  the  existing 
mtirtgage,  and  take  title  subject  to  it. 
The  statute  was  Intended  to  prevent  im> 
position  upon  tbem,  and  nut  to  relieve 
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them  rrom  iDcumb ranees  valid  against 
them  when  they  acquired  their  own  title. 
They  stand  In  the  aame  position  the  mort- 
gagor was  In  when  they  took  their  title 
from  him. "  See  the  authorities  there  cit- 
ed. The  decisions  In  Michigan  and  Ohio 
are  contrary  to  this  rule,  but  the  srreat 
weight  of  authority  is  as  stated  in  the 
prior  decision  of  this  court.  Again,  para- 
Kraph  3906.  Gen.  St.  1889,  reads:  "If  such 
affidavit  be  made  and  tiled  before  any 
purchaseof  anch  mortgaged  property  shall 
ne  made,  or  other  mortgage  deposited,  or 
lien  obtained  thereon.  In  good  faith,  It 
shall  be  as  valid  to  continue  in  effect  such 
mortgage  as  It  the  same  had  been  made 
and  filed  within  the  period  above  provid- 
ed." It  was  also  said  in  the  Howard 
Case,  supra,  that  paragraph  3905,  Gen. 
St.  1888,  "does  not  Include  Intermediate 
parchasersor mortgagees.  Thlsconntruc- 
tlon  is  based  upon  reason.  He  who  pur- 
chases after  the  year  has  expired  during 
which  a  mortgage  remaluH  in  force  has  a 
right,  in  the  absence  of  the  renewal  affida- 
vit, to  suppose  the  mortgage  has  been 
paid,  even  though  not  released  on  the  rec- 
ord; but  he  who  purchases  before  the 
year  expires  takes  with  notice  of  thcmort- 
gage  and  the  rights  of  the  mortgagee  under 
the  same. "  Therefore  the  plaintiff  below, 
having  taken  a  second  chattel  mortgage 
soon  after  the  filing  of  the  first  mortgage, 
was  not  a  subsequent  mortgagee  in  good 
faith,  so  as  to  have  a  prior  lien  to  the 
Qrst  mortgage,  although  the  first  mort- 
igase  was  not  properly  reiMiwed  within 
the  year. 

Upon  the  orul  argument  the  sufficiency 
ot  the  record  was  challenged,  and  the 
c^laim  was  made  that  there  is  nothing 
here  for  review.  We  must  decide  In  favor 
of  the  sufficiency  of  the  record.  In  Ryan 
V.  Madden,  ante,679,  (recently  decided,)  it 
was  ruled  that  "where  there  is  attached 
to  a  petition  In  error  acasemade.in  which 
are  found  what  purports  to  be  copies  of 
the  pleadings  and  proceedings  In  the 
cause,  but  which  are  not  specltlcally  re- 
ferred to  and  identified  by  murks  or  num- 
bers, and  there  is  attached  to  the  case 
made  a  certificate  of  the  Judge  and  the 
attesting  signature  and  seal  ot  the  clerk, 
the  presumption  will  be  that  the  copies 
of  the  pleadings  and  pruceedings  therein 
are  what  they  purport  to  be,  and  that  all 
were  Included  in  the  case  made  when  It 
was  served  upon  the  defendants,  settled 
and  signed  by  the  judge. "  The  Judgment 
of  the  district  court  will  be  reversed,  and 
cause  remanded  for  a  new  trial.  All  the 
Justices  concurring. 


(40  Kan.  800) 

ATCHISON,  T.  &  S.  F.  R.  Co.  T.  LUNO. 
(Supreme  Court  nf  Kan«a«.    April  11,  ISfll.) 
New  Trial— Vehdict—Bpbctal  Fi:idikos. 
When  a  Jury  returns  answera  to  special 
qaestioDS  which  are  essential  to  a  recovery,  but 
in  fact  unsupported  by  any  evideni'e,  tbe  trial 
court  should  sustain  a  motion  for  a  new  trial. 

{Sull<il>*i*  by  U-recn,  C.) 

Comniissloners'  decision.  Error  from 
dibtrlct  court,  Butler  county;  T.  O.  Shinn, 
Judge. 

George  K.  Peck,  A.  A.  Hurd,  and  Robert 


Dunlap,  for  plaintiff  In  error.  Redden  A 
Schumacher,  tor  defendant  in  error. 

Green,  C.   On  the  morning  ot  March  4, 
1888.  the  plaintiff  below  purchased  a  ticket 
at  Topeka  of  the  agent  of  the  dt^endant 
below,  as  he  claims,  to  Emporia,  for  which 
hepaid91-H5;  the  distance  being  a  frac- 
tion over  61  miles.    He  entered  one  of  the 
cars  In  defendant's  passenger  train,  which 
left  Topeka  some  time  after  midnight. 
The  car  In  which  be  took  his  seat  as  a 
passenger  contained  15  or  20 persons.  Aft- 
er the  train  left  Topeka,  the  collector  passed 
through  the  car,  and  took  up  plaintiff's 
ticket,  but  did  not  give  him  a  check.  As 
the  train  approached  the  station  of  Head- 
ing, the  coilectorcame  along  thealsie,  and 
touched  the  plaintiff  on  the  knee.  The 
train  stopped  at  Reading,  and  one  passen- 
ger got  oft.   After  the  train  had  started, 
the  collector  came  to  the  plaintiff,  and 
asked  wlierehe  was  going.  Heanswered, 
"  Emporia. "  The  collector  then  asked  hira 
for  a  ticket,  or  his  fare  to  Emporia.  The 
plaintiff  replied  that  he  bud  given  him  his 
ticket,  and  paid  bis  fare.   The  colteetor 
told  him  that  his  ticket  read  to  Beading, 
and  that  he  had  not  received  a  ticket  to 
Emporia  from  him.   The  plaintiff  Insisted 
that  he  bad.   The  collector  then  Informed 
the  plaintiff  that  he  would  have  to  pay  his 
fare  to  Emporia,  or  get  off.   The  Dlaintift 
said  that  he  would  not  do  either,  unless 
compelled  to.   Thereupon  the  collectorleft 
him,  and  was  gone  some  time,  when  here- 
tamed  with  the  conductor,  who  aaked 
him  If  he  was  going  to  pay  hia  fare.  The 
plaintiff  said :   "I  have  paid  once,  and  I 
do  not  propose  to  pay  again.  ■*   The  con- 
ductor then  informed  the  plaintiff  that  he 
would  have  to  get  off.   The  plaintiff  an- 
swered blm:   "i  will  not  get  off,  onlesB  I 
am  made  to  f£ct  oft.  **  Tbecondnc  tor  pulled 
the  bell-cord,  and  stopped  the  train.  He 
then  took  hold  of  the  plaintiff  by  theshoul- 
der,  and  the  plaintiff  walked  ahead  of  the 
conductor,  collector,  and  brakeman  to  the 
front  door  of  the  car  and  until  he  reached 
the  steps  to  the  ptatforni,  when  he  ob- 
serve<i  that  the  weather  was  quite  cold, 
and  that  it  was  snowing  pretty  hard.  He 
then  condaded  to  pay  his  fare.   He  stated 
that  be  would  not  get  off,  and  walked 
back  tothedoor,  when  theconUnctorsaid: 
"Damn  you."  or"God  damn  you,  why  did 
you  not  do  that   before  I  stopped  the 
train?"   This  remark  was  made  on  the 
platform  of  thecar.  Tothislnterrogatlon 
the  plaintiff  nnsvvi-rcd  "that  was  his  buid 
ness. "   The  plaintiff  then  paid  the  conduc- 
tor 60  cents — the  fare  from  Reading  to  Em- 
poria— under  jirotest,  as  he  claimed,  and 
which  he  characterized   at  the  time  as 
"highway  robbery,"  and   continued  bis 
Journey  to  the  latter  place.   The  plaintiff 
brought  his  action  in  the  district  court  ol 
Butler  county  against  the  defendant  tot 
expelling  him  from  Its  cars  In  the  nlfcht, 
and  refusing  him  permission  to  ride  upon 
its  train  without  paying  additional  and 
illegal  charges,  and  placing  him  in  thn  ig- 
nominious poHltion  ot  being  put  off  the 
train  of  the  defendant,  which  was  filled 
with  passengers;  all  to  bis  damage  In  the 
sum  of  fl.OOO.    For  a  second  cause  of  ac- 
tion, he  demanded  Judgment  for  the  6( 
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cents  exturted  from  him  to  permit  him  to 
continue  hla  Journey,  and  the  further  sum 
of  $50  daraafces.  A  trial  wan  had  on  the 
18th  day  of  f>ctober,  1888.  and  the  jury  re- 
turned a  verdict  In  favor  of  the  plaintiff 
for  the  Bum  of  $600.60.  The  following  are 
tbe  special  findings  returned  with  the  gen- 
eral verdict:    "(1)  How  much  was  the 

})lalntitr  damaged  by  the  acts  of  the  de- 
endantorttsemptoyes?  Answer.  $500.60. 
(2)  I>o  you  allow  anything  for  injury  to 
plaintiff's  feelings,  and.  If  so,  how  much^ 
A.  Yes;  $100.  (3)  Did  the  conductor  or 
collector  or  brakenian  useany  violence  to- 
wards the  platntltr  at  the  time  referred  to? 
A.  Yes.  (4)  How  much  doyonallowplaln- 
tiff  by  reason  of  tlie  violence  Dsed  by  the 
conductor,  collector,  or  brakeman?  A. 
$50.  (6)  How  much  do  you  allow  plain- 
tIffforpecuniarylOBs?  A.  $0.60.  (6)  How 
much  do  you  allow  plaintiff  for  loas  of 
time?  A.  Nothing.  (7)  How  much  do 
yon  allow  plaintiff  for  exemplary  dam- 
ages? A.  $150.  (8)  How  much  do  you 
allow  plaintiff  for  expenses  and  attorney 
fees  In  prosecuting  this  ease?  A.  $200. 
(9)  How  mneh  do  you  allow  plaintiff  for 
Inconvenience  In  going  from  his  seat  to  tbe 
platform  of  the  ear  and  back  again?  A. 
Nothing.  (10)  Was  It  not  tbe  custom  of 
the  collector.  Smith,  to  give  a  check  to 
passengers  tor  tbe  large  towns  upon  tak- 
ing a  ticket,  and  not  to  check  passengers 
for  the  small  towns  like  Beading?  A. 
Yes.  (11)  Did  plaintiff  receive  a  check  from 
the  collector  for  the  town  of  Emporia? 
A.  No.  (12)  Did  not  the  collector  and 
conductor  act  in  good  faith,  and  with  an 
honest  belief  that  the  plaintiff  had  not 
paid  his  fare  from  Reading  to  Emporia? 
A.  No.  (18)  Did  the  conductor  and  col- 
lector, or  either  of  them,  act  in  wanton 
manner  towards  the  plaintiff?  and,  If  yes. 
state  how.  A.  Yes;  the  collector,  by  not 
showing  him  the  ticket,  if  It  was  for  Read- 
ing and  not  Emporia,  and  convincing  him 
of  that  fact;  and  tbe  conductor,  by  forci- 
bly pntting  Iilm  out  of  the  car  without  In- 
vestigating tbe  case. " 

It  is  contended  by  the  plaintinin  error 
that  the  third  special  finding  of  the  Jury  is 
wholly  unsupported  by  the  evidence,  and 
Is  untrue.  The  evidence  of  tbe  plaintiff 
himself  shows  very  clearly  thatno  violence 
was  need.  Regarding  thismatter,  he  testi- 
fied us  follows:  "Question.  Who  took 
hold  of  you?  Answer.  The  conductor. 
Q.  What  did  he  say  when  he  took  hold  of 
yon?  A.  He  said.  *  You  will  have  to  get 
off.*  Q.  Ton  say  he  spoke  In  an  ordinary 
tone?  A.  He  did  not  speak  very  loud.  Q. 
And  yon  went  along  to  the  door?  A. 
Tee,  sir.  Q.  You  did  not  resist?  A.  No, 
sir.  Q.  You  did  not  struggle  any?  A. 
No,  sir;  I  did  not.  Q.  Made  no  struggle? 
A.  No,  sir.  Q.  He  did  not  useany  violence 
In  getting  yoa  to  the  door?  A.  No,  sir; 
no  great  violence.  Q.  When  yon  were  out 
on  the  platform,  he  did  not  use  any  vio- 
lence? A.  No,  sir.  Q.  You  stepped  down 
on  the  steps?  A.  Yes,  air.  Q.  They  did 
not  push  you  off,  nor  attempt  topuah  you 
off?  A.  No,  sir.  •  •  •  Q.  Was  you 
angry?  A.  T  was  a  little  angry,  but  1 
kept  my  temper.  Q.  Yon  kept  cool?  A. 
Yes,  sir.  Q.  Did  tbe  collector  say  any- 
thing to  yon  other  than  yon  have  told 


tbe  Jury?  A.  No,  sir;  he  didn't.  He  was 
very  mild,  sir,  the  collector  was.  Q.  Was 
the  brakeman  there?  A.  Yes,  sir.  Q. 
W  hat  did  be  say,  If  anything  ?  A.  I  don't 
think  he  opened  his  mouth.  •  *  •  Q. 
They  did  not  strike  you?  A.  No,  sir.  Q. 
Nor  push  you?  A.  No,  sir;  only  Just 
pushed  me  a  little  ahead.  I  can  tell  jou 
there  was  no  violence  uaed  at  all  by  the 
oondnctor.  I  don't  claim  any  violence. 
I  did  not  give  them  a  chance.  I  knew,  If 
I  did  resist,  there  would  be  violence.  Q. 
Yon  did  not  resist,  and  hence  there  was 
not  any?   A.  No,  sir;  I  did  not  resist." 

We  think,  too,  special  findings  12  and 
13  are  unsupported  by  the  evidence  In  this 
case.  Tbe  collector  seemed  to  have  acted 
in  good  faith,  and  upon  the  honest  belief 
that  the  ticket  he  received  was  to  Bead- 
ing. He  stated  that  It  read  to  Reading. 
The  passenger.  It  seems,  had  notexamlned 
it,  and  did  not  know  whether  It  read  to 
Sraporta  or  not.  Each  party,  we  think, 
acted  upon  bis  honest  belief  a  nd  conviction, 
— the  passenger,  that  he  had  purchased 
atlcket  to  Emporia,  because  be  bad  called 
for,  and  paid  the  price  demanded  by  tbe 
agent  of  the  railroad  company  for,  atlcket 
to  the  latter  place ;  tbe  collector  acted  up- 
on his  Judgment  that  the  ticket  he  received 
from  the  passenger  waa  to  Reading,  for 
tbe  reason  that  it  "read  to  Reading." 
What,  then,  was  the  duty  of  the  collector, 
under  thecircnmstances?  Should  he  have 
relied  upon  the  statement  of  the  passen- 
ger, or  been  governed  by  the  ticket?  The 
latter  rule  has  been  adopted  by  the  greater 
weight  of  authorltlea,  and  baa  been  rec- 
ognized by  this  court  In  the  case  of  Rail- 
road Co.  V.  Gants,  38  Kan.  608, 17  Pac. 
Rep.  54.  In  Frederick  v.  Ballroad  Co..  S7 
Mich.  846,  Marston,  J.,  said:  "There  Is 
but  one  rale  which  can  safely  be  tolerated 
with  any  decent  regard  to  the  rights  of 
railroad  companies  and  passengers  gen- 
erally. As  between  the  conductor  and 
passenger,  and  the  right  of  the  latter  to 
travel,  the  ticket  produced  must  be  con- 
clusive evidence,  and  be  must  produce  It 
when  called  upon,  aa  the  evidence  of  his 
right  to  thesent  he  claims. "  TtaecoUector 
acted  upon  this  rule,  and  from  tbeevldence 
of  the  plaintiff  himself  It  does  not  appear 
that  any  violence  was  used  by  the  train- 
men. 

The  si>ec1al  findings  of  the  Jnry  num- 
bered 3, 12,  and  13  being  unsupported  by 
any  evidence,  it  Is  recommended  that  the 
Judgment  be  reversed,  and  the  cause  re- 
manded to  the  district  court  with  instruc- 
tions to  grant  a  new  trial. 

Pkr  Curiam.  It  Is  so  ordered;  all  the 
Justices  concurring. 

'  (4S  Kan.  708) 

Stewart  v.  Hovey  et  al. 

(Supreme  Cowrt  of  Kanam.   Saa.  10,  1891.) 

Improtsmest  OP  ConNTT  Road  —  Pbtition  —  Es- 
toppel— Collection  ov  Assbsshbnt  —  Ixjdsc- 

TICK. 

1.  Under  chapter  214,  Laws  1887,  "An  sot 
providing  for  tbe  ImproTeiiieDt  of  county  roada, " 
the  petition  required  by  section  1  muat  be  algned 
by  a  majority  of  the  resident  landholders  withia 
one -halt  mile  on  either  side  of  a  regularly  laid 
oat  road  withia  the  tcrmiaal  points  mentioned, 
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or  the  board  of  county  commiBsIoners  acquire  no 
Jurisdiction  to  order  me  Improvement  prayed  for. 

'4.  A  landholder  who  signed  a  petition  for  the 
improvement  oC  a  county  road  ander  chapter  214, 
I>aw8  1S87,  is  not  estopped  fromssserting  a  Juris- 
dictional  defect  in  the  assessment  proceedings  by 
the  act  of  signing. 

{SylUUntB  by  SimpBorit  C.) 

1.  Although  section  25S  of  the  Civil  Code 
gives  an  enlarged  or  additional  remedy  to  the  tax- 
payer, yet,  if  the  tax  or  assessment  is  illegal, 
and  it  Is  shown  that  the  principles  of  estoppel 
apply  against  the  tax-payer,  the  jQriadiotlon  of 
the  court  under  the  satute  is  to  be  exercised  upon 
equitable  principles,  and  the  tax-payer,  to  suc- 
ceed, must  exhibit  a  case  in  which,  upon  the 
merits,  he  is  entitled  to  the  equitable  relief  de- 
manded. 

%  A  land-owner  who  voluntarily  invokes  for 
his  benefit  the  provisions  of  chapter  211,  Sess. 
I^ws  18S7^  for  the  purpose  of  improving  a  county 
road  contiguous  to  bis  land;  signed,  ciroulated, 
and  presented  a  petition  nnder  the  provisions  of 
that  statute  to  the  board  of  county  commission- 
ers, and  asked  for  the  improvement  anbsequeotly 
made;  lives  in  the  immediate  vicinity  of  the  im- 
provement during  Its  entire  progress;  is  present 
upon  thework  at  different  times;  knows  tJiat  the 
petition  is  insufficient  under  the  statute,  and  the 
improvement  greatly  enhances  the  value  of  bis 
property,  much  In  excess  of  any  tax  or  assess- 
ment attempted  to  be  imposed,  — is  not  entitled  to 
an  Inj unction  to  restrain  the  collection  of  such 
tax  or  special  assessment,  although  the  improve- 
ment is  made  without  any  authority  whatever. 
A  party  cannot  Invite  and  encourage  a  wrong, 
ana  then  ask  a  court  of  equity  to  protect  him  by 
an  tnjunctiou  from  the  consequences  of  that 
wrong. 
(SyUobiw  by  the  Court.) 

Com  DilsBlonera*  decision.  Error  from 
district  conrt,  Wyandotte  coantj-;  <).  L. 
M1L1.RR,  Judge. 

Hntchinfes  &  Keplinger,  for  plaintiff  In 
error.  WinSeld  Freeman,  A.  L.  Berger, 
and  Sentggs  &  GIbaon,tor  d^endanta  In 
error. 

SiuPBON,  0.  Tble  la  an  action  brooKht 
under  aectlon  253  of  the  Code  by  the  plain- 
tiff, Martin  Stewart,  to  enjoin  the  collec- 
tion of  certain  epecinl  taxes  levied  on  liiB 
land  by  pretended  authority  of  chapter 
214  f»f  the  Laws  ol  18^7,  to  pay  the  costs 
ot  Kradlng  and  pavinjf  a  county  road 
known  as  "Quindaro  Boulevard."  The 
facts  In  tills  case  are  identical  with  those 
in  the  case  of  Barker  t.  Hovey.  44  Kan. 
— .  antv,  585.  691,  except  that  Martin 
Stewart,  the  plaintiff  fn  thiR  caBe,  signed 
the  petition  lor  the  improveineut,  while 
Thuuias  Barker,  tlie  plaintiff  In  the  oth- 
er caBe,  did  not  sign  Biich  petition.  Tlifs 
case  was  tried  at  the  same  time  with  the 
Barker  Case,  and  the  trial  court  made  the 
following  Bpccial  flndlngs  of  fuctand  sepa- 
rate concluHinns  of  la  wiu  addition  to  those 
made  in  the  Barker  Case,  but  all  the  spe- 
cial flndings  of  luct  In  the  Barker  Case,  bo 
far  as  they  affect  the  IntorcHts  of  thiB 
plaintiff  In  error,  are  applicable  to  this 
case.  Findings  of  fact:  "(15)  The  plain- 
tiff, Martin  Stewart,  lived  in  the  Imme- 
diate vicinity  of  the  work  durluf;  Its  en- 
tire progrehH,  and  waR  present  npun  the 
work  at  different  tlmcM.  He  Bigned  the 
petition  presented  to  the  county  board, 
and  blmsulf  circulated  It  and  filed  It  with 
the  board.  He  knew  the  contents  of  the 


petition,  and  that  a  majority  of  the  real- 
dent  landholders  within  the  ball-mlle  lim- 
it had  not  signed  the  petition,  but  acted 
under  the  advice  of  Mr,  Cree,  the  then 
county  attorney,  'that  It  was  not  neces- 
sary to  have  resident  property  holders  as 
slgDers;*  he  pre^ited  and  filed  the  peti- 
tion, and  asked  that  tbe  improTftments  be 
made,  and  he  knew  that  his  property 
would  be  taxed  for  said  Improvement. 
The  plaintiff  knew  at  the  time  they  were 
doing  the  work  tliat  one-Inch  cypress 
plank  was  being  used,  and  complained  to 
the  commissioners  about  using  one-inch 
Instead  of  two-Inch  plank,aDd  at  tbe  time 
the  apportionment  was  made  he  filed  a 
protest  against  the  cost  being  taxed  to 
him.  (16)  The  property  of  tbe  plaintiff 
lies  contiguous  to  the  Improved  road,  and 
was  greatly  enhanced  In  value  by  reason 
of  tbe  Improvement,  much  In  exL'ess  of  the 
tax  imposed  upon  bim  tor  the  improve- 
ment." Oonclnsloiu  o( law :  "(1)  The  pe- 
tition for  tbe  improvement  of  Qnludaro 
boulevard  was  void.  (2)  The  plaintltt  is 
estopped  from  setting  up  the  Invalidity  of 
the  acts  of  the  county  commlssloDers  or 
the  asseseraent.  (3)  The  temporary  In- 
junction Is  dissolved. "  It  will  be  seen  that 
the  only  difference  In  the  two  cases  Is  this : 
i^ewart,  tble  plaintiff  In  error,  signed  tbe 
petition  for  tbe  improvement  ol  tbe  boule- 
vard, while  Barker  did  not.  The  trial 
court  was  probably  solely  controlled  by 
this  additional  tact  In  reaching  the  con- 
clusion that  Stewart  was  estopped  from 
asserting  tbe  Invalidity  of  the  assessment. 

].  It  may  beconceded,  tor  the  purposes 
ot  this  case,  that  by  signing  the  petition 
for  the  improvement  of  the  road  Stewart 
Is  estopped  from  pleading  any  mere  Irreg- 
ularlties  or  omissions  In  the  awessment 
proceedings.  Indeed,  hecould  be  estopped 
in  various  ways  from  asserting  these.  We 
have  held  in  the  Barker  Case  that.  Id  or- 
der to  give  the  board  of  county  commls- 
fllunors  power  to  order  the  Improvement, 
tbe  petition  therefor  must  be  ulgned  by  a 
majority  of  the  resident  landholdt^rs  with- 
in the  termini  mentioned.  If  thia  Is  not 
done,  the  whole  proceeding  is  void  and 
without  authority.  Can  a  resident  land- 
holder, by  signing  a  petition  that  does 
not  contain  tbe  signatures  of  the  requisite 
majority,  by  that  act  give  tbe  board  puw- 
erto  assess  his  property?  Can  tbe  indi- 
vidual act  nt  the  resident  l&ndbolder  con- 
fer a  power  that  the  law  withholds?  The 
rule  that  want  of  Jcrisdictlon  over  the 
subject-matter  cannot  be  waived  we  be- 
lievo  to  be  of  universal  application  to  all 
kIndH  of  legal  proceedings,  whether  such 
proceedings  are  condncted  in  strictly  iudl< 
clal.or  In  4 uas/ Judicial  tribunals,  flawes. 
Jur.  §§  9,  10,  n,  12,  and  decisions  cited  In 
foot-notes.  In  ordinary  actions  prose- 
ruted  under  our  Code,  an  objection  to  the 
jurisdiction  of  the  court  either  over  the 
person  or  subject-matter  of  the  action  Ib 
not  waived  by  failure  to  plead  it.  Section 
91. Civil  Code.  The  general  princlplethata 
tax-payer  Is  not  estopped  by  silence,  fail- 
ure to  bring  suit, or  knowledge  ot  jurisdic- 
tional defects,  from  contesting  the  valid- 
ity of  a  special  assessment  on  the  ground 
of  lack  of  power  or  jurisdiction  In  the 
Iribnnal  attempting  to  make  Buch  aawse- 
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ment  over  the  BOhJect-matter,  has  otten 
been  (leclded,  but  we  flod  only  a  few  re- 
ported cases  wherein  the  precise  qneatiun 
In  thlH  case  has  been  discussed  and  decided. 
A  very  ivcent  case  Is  that  of  McLaiiren  t. 
City  of  Grand  Forks,  (Dak,)  43  N.  W.  Rep. 
710,  In  whk-h  owners  of  lots  situate  on  a 
street  had  nl^ed  a  petition  to  have  the 
street  graded,  and  then  snught  to  enjoin 
the  collection  of  the  special  assessment 
made  In  payment  of  the  grade.  The  court 
say :  **  Nor  are  the  plalntifb  estopped  from 
taking  advantage  of  the  Invalidity  of  the 
tax  certificates  or  the  Illegality  of  the  pro- 
ceedlntes.  Theydldnot.byuertiypetition- 
Ing  the  eonnell  to  grade  the  street,  waive 
the  rights  which  they  had  nnder  the  stat- 
Dte;  they  did  not  assnme  to  do  so  in  their 
pvtltlun;  they  asked  simply  that  the 
street  be  graded.  It  is  not  to  be  preeomed 
that  by  soeb  reqnest  they  intended  that 
floeb  liDproTenimt  shonld  be  made  wlth- 
ODt  reference  to  the  provislonB  of  the  lav 
QDder  which  It  conid  only  be  made  lesally. 
On  the  contrary,  the  presumptlont  it  any 
coalil  be  indulged  In  or  was  necessary, 
would  be  thut  the  defendants  shoold  take 
snch  proceedings  as  were  necessary  under 
the  law  to  be  done  for  the  grading  of  the 
street:  not  that  the  law  be  disregarded.** 
This  opinion  then  cites  the  following  cases 
In  support  of  that  view :  In  re  Sharp,  15 
Amer.  Rep.  416;  Tune  v.  Coliinibns,  S 
Amer.  &  Eng.  4'orp.  Cas.  614:  Stecbert  v. 
City  of  Saginaw,  22  Mich.  IM;  Martin  v, 
Zellerback,  88  Oal.  800,  The  case  ofRuh- 
land  V.  Town  of  Hasel  Green,  65  Wis.  664. 
18  N.  W.  Bep.  877,  holds  that  "the  board 
of  supervlsord  of  a  town  can  acquire  and 
retain  Jurisdiction  of  the  proceeding  to 
lay  out,  vat-ate,  or  alter  a  highway  only 
by  a  strict  compliance  with  the  statutory 
requirements;  and  no  consent  or  waiver 
by  any  person  can  confer  such  Jurisdic- 
tion, or  estop  such  person  from  question- 
ing the  validity  of  the  proceeding,  where 
there  has  been  a  failure  to  comply  with 
the  statute  in  any  particular  Id  which  the 
public  generally  Is  IntercBted. "  To  like 
effect  are  the  following  Wisconsin  cases: 
WilllamB  V.  Holmes,  2  Wis.  120;  Austin  v. 
Allen.  6  Wis.  134;  Damp  v.  Town  of  Dane, 
2U  Wis.  419;  Htate  v.  Castle.  44  Wis.  670. 
To  hold  otherwise  would  be  to  say  that. 
In  every  Instance  In  which  a  landholder 
signs  a  petition  to  locate  a  public  high- 
way '>r  grade  a  street,  or  Improve  a  coun- 
ty road,  his  assent  thereby  Is  expreRsly 
given  to  the  exercise  of  power  by  the  tri- 
bunal ordering  the  Improvement  that  Is 
nut  conferred  by  the  statute,  and  that  all 
usurpations  of  autl'ority,  or  omissions 
and  refusals  of  tfaetr.i  unal  to  do  thume  nec- 
essary and  essential  tliincs  required  by  tlie 
statute,  are  expressly  waived  as  to  him  by 
his  signature.  We  prefer  to  follow  the 
rule  indicated  by  the  cases  cited,  and  hold 
that  Stewart  was  notestoppetl  by  the  act 
of  signing  the  petition  for  the  improve* 
ment  nf  the  boulevard  to  now  assert  and 
show  that  the  hoard  of  county  commia- 
sioners,  by  reason  of  the  defective  peti- 
tion, never  actjuired  JurlRdictlon  over  the 
Bubject  mattei-.  It  Ib  recommended  that 
the  Judgment  uf  the  district  court  of  Wy- 
andotte county  be  reversed,  and  a  new 
trial  granted. 
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Feb  Cdbiav.  It  !■  bo  ordered;  all  the 
Jnetlceii  eoncorrluff. 

ON  REHEARING. 

HoBTON,  C.  J.  In  the  former  opinion 
handed  down  in  tlda  caw.  prepared  by 
SiuPBON,  C.  It  was  asserted  that  Martin 
Stewart,  the  resident  land-owner,  who 
signed  the  petition  for  the  Improvemwt 
of  the  county  road  complained  of,  was 
not  estopped  by  his  acts  or  conduct  from 
successfully  prosecuting  his  action  of  In- 
junction to  restrain  the  colkctlon  of  the 
special  taxes  levied  on  his  land  to  pay 
the  cost  of  grading  and  leaving  the  county 
road  known  as  the  "Qulndaro  Boule- 
vard." We  have  re-examined  that  opin- 
ion and  various  decisions  uEfectlng  the 
question  Involved,  and  we  are  now  of  the 
opinion,  without  passing  upon  the  consti- 
tutionality of  the  statute,  that  facts  are 
disclosed  In  the  record  which  amount  to 
an  estoftpel  against  Stewart.  The  sperlal 
facta  found  by  the  trial  court  show  that 
Stewart  lived  in  the  Immediate  vicinity  of 
work  during  Its  entire  progress;  that 
he  was  present  uptm  the  work  at  different 
times;  that  he  signed  the  petition  present- 
ed to  the  county  board,  and  circulated 
and  filed  it  with  the  board;  that  he  knew 
the  contents  of  the  petition;  that  he 
knew  a  majority  of  the  resident  landhold- 
ers within  the  half-mile  limit  had  not 
signed  the  petition ;  that  be  presented  the 
petition  to  the  board,  and  asked  that  the 
improvement  be  made;  that  he  knew  of 
the  fatal  ddect  in  the  petition;  that  be 
knew  that  bis  property  would  be  taxed 
for  the  Improvement;  that  he  knew  at 
the  time  the  work  was  being  done  that 
one-inch  cypress  plank  was  being  used 
therefor;  that  he  complained  to  the  com- 
missioners abuut  using  one-Inch  Instead 
of  two-inch  plank;  that  at  the  time  the 
apportionment  was  made  be  flleil  a  pro- 
test  against  the  cost  being  taxed  to  htm : 
that  his  property  lies  contiguous  to  the 
Improved  road,  and  was  greatly  en- 
hanced in  value  by  reason  of  the  improve- 
ment, much  In  excess  of  the  tax  imposed 
upon  him  for  the  improvement.  In  Sleep- 
er V.  BuUen,  6  Kan.  300,  It  was  decided 
that  "a  contract  made  by  the  city  council 
under  chapter  70.  Laws  1867,  for  grading 
a  street  in  Leavenworth  city,  without  a 
sufficient  petition  having  first  been  pre- 
sented to  the  council,  Is,  and  all  the  pro- 
ceedings under  such  contract  are,  void  as 
against  the  lot-owners.  A  lot-owner  who 
has  notice  of  all  the  proceedings  and 
makes  no  objection,  hut,  on  the  contrary, 
encourages  the  contractors  to  do  the 
grodlng,  and  tells  them  that  they  shall  be 
paid  therelor.Is  not  entitled  to  an  orderot 
Injunction  to  restrain  the  collection  ot  a 
sperlal  tax  levied  on  his  ints  to  pay  for 
Raid  grading."  In  Lee  v.  Tillotson,  24 
Wend.  837,  It  was  held  In  New  York  that 
"a  party  may  waive  a  constitutional  as 
well  as  a  stature  provlRton  made  for  his 
own  benpflt.  The  contrary  argument 
would  deprive  a  criminal  of  the  power  to 
plead  guilty,  on  the  ground  that  the  con- 
Htitution  had  secured  him  n  trial  by  Jury.  * 
In  Fen^uBon  v.  Landram,  5  Bush.  230.  It 
was  auid  :  "Upon  what  principle  of  exalt- 
ed equity  shall  a  man  be  permitted  to  re- 
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celre  a  valnable  eonsfderatlon  throoKh  a 
Htatute,  procured  by  his  onn  consent,  or 
aubsequently  sanctioned  by  him,  or  from 
which  he  derives  an  Interest  and  consid- 
eration, and  tlien  keep  the  consideration 
and  repudiate  the  statute  as  unconstltu- 
tional?"  in  Daniels  v.  Tearney,  102  U.  8. 
415,  it  was  alau  said  ttaut  **lt  is  well  set- 
tled as  a  general  proposition,  subject  to 
certain  exceptions  not  necessary  to  be  here 
noted,  that,  where  a  party  has  availed 
liiniseit  for  his  beneSt  of  an  unconstitu- 
tional law,  he  cannot, in  a  subseauent  liti- 
gation with  others  not  in  that  position, 
aver  its  unconstitutionality  as  a  defense, 
alttioagh  such  unconstftutlonallty  may 
have  been  pronounced  by  a  competent  Ju- 
dicial tribunal  In  anutber  suit.  In  aach 
cases  the  principle  of  estoppel  applies  with 
lull  force  and  conclusive  effect.  •  •  • 
The  principle  of  estoppel  thus  applied  has 
Its  foundation  in  a  wise  nnd  salutary 
policy.  It  is  a  means  of  repose.  Itpro- 
mutefi  fair  dealing:.  It  cannot  be  made  an 
Instrument  of  wrong  or  oppression,  and 
It  often  gives  triumph  to  right  and  Justice 
where  nothing  else  known  to  ourjurls- 
prudencecan,  by  its  operation,  secure  those 
ends.  Like  the  statute  of  limitations,  it 
Is  a  conservator,  and  without  it  society 
could  not  well  go  on."  "A  party  is,  ns  a 
general  rule,  not  estopped  to  deny  the  con- 
stitutionality of  the  statute  which  as- 
sumes to  confer  authority  to  order  Im- 
provements and  direct  asReasments  by  a 
mere  failure  to  actively  oppose  Improve- 
ment6  which  he  knows  are  being  made. 
This  is  obviously  the  correct  rule,  for 
without  a  valid  statute  there  can  be  no 
jurisdiction,  and  parties  are  incapable  of 
conferring  Jurisdiction  of  the  subject,  al- 
though they  may  confer  jurisdiction  of 
the  person.  But  when  the  doctrine  is 
pressed  further  there  Is  much  ilifflculty, 
tor  the  rule  as  now  established  by  the 
weight  of  authority  is  that  a  party  who 
procures,  or  actively  aids  in  procuring, 
the  enactment  of  an  unconstltutloDal 
statute  and  accepts  benefit  under  it  can- 
not question  Its  validity.  It  would  re- 
quire a  very  clear  and  strong  case  to 
warrant  the  application  of  this  rule  to 
street  assessments,  and  yet  such  a  case  is 
conceivable.  The  fact  that  such  a  rule  ex- 
ists proves  that  the  courts  will  carry  the 
principle  of  estoppel  to  great  lengths  in 
the  Interests  of  justice,  and  proves,  also, 
that  the  courts  which  confine  the  opera- 
tion of  the  principle  of  estoppel  in  assess- 
nient  cases  to  mere  Irregularities  have 
gone  astray."  Elliott.  Roads  &  S.  423; 
State  v.  Mitchell,  31  Ohio  St.  629;  Burling- 
ton V.  Gilbert,  31  Iowa,  356;  Motz  v.  De- 
troit, 18  Mich.  526.  That  "the  principles 
of  estoppel  apply  where  the  proceedings 
are  questioned  on  the  groond  of  the  un* 
constitutionality  of  the  statute  under 
which  they  are  had,  as  well  as  where  they 
are  sought  to  be  impeached  upon  other 
grounds, "is  not  an  open  question.  See 
Counterman  v.  Dublin  Tp.,  38  Ohio  St. 
515;  Tone  v.  Columbus,  39  Ohio  St.  281, 
3U8:  State  v.  Mitchell,  supra.  Under  the 
decision  In  Sleeper  v.  Bullen,  supra,  the 
special  taxes  levied  for  grading  were  held 
Illegal,  and  it  was  further  held  that  the 
city  had  no  legal  right  to  sell  the  lota  of 


Sleeper,  yet  Sleeper  was  denied  an  Injunc- 
tion In  that  case  because  be  had  en- 
couraged the  contractors  to  do  the  grad- 
ing. See,  also,  Bltchie  v.  City  of  South 
Topeka,  38  Kan.  368,  16  Pac.  Rep.  3.^2. 
This  case  Is  unlike  Barker  v.  Hovpy. 
ante,  585,  (recently  decided,)  because  in 
that  case  Barker  refused  to  filgn  the  peti- 
tion for  the  improvement  when  it  was 
presented  to  him,  and  Is  also  unlike  the 
case  of  Hovey  v.  Barker,  ante,  591,  be- 
cause in  that  case  it  was  sought  to  estop 
Barker  by  mere  silence  and  Inaction. 
Here  Stewart  Instituted  the  proce*edlugn 
which  led  to  the  improvement  and  the  as- 
sessment complained  of.  He  was  a  will- 
ing and  active  consenting  party  In  the 
whole  matter.  Whether,  tberefora,  the 
tax  be  legally  valid  or  not,  there  Is  no 
good  ground  upon  his  part  for  claiming 
the  interposition  of  a  court  of  equity  by 
its  extraordinary  process  of  injunction  to 
stay  the  collection  of  the  tax  against  his 
praperty.  Tone  v.  Columbus,  39  Ohio 
St.  2K1,  and  cases  there  cited;  Cooley, 
Tax'n,  p.  578. 

It  is  claimed,  however,  that  this  la  a 
statutory  action,  having  been  brought 
under  section  253  of  the  Civil  Cotie,  and 
therefore  that  It  is  not  a  suit  In  equity. 
Ohio  has  a  statute  somewhat  similar.  It 
was  said  In  Steese  v.  Ovlatt,  24  Ohio  St. 
248.  that  "the  act  of  May  1.1856,  (Swan 
&  C.  St.  1151 0  gives  to  the  courts  Jurisdic- 
tion to  restrain  the  collection  of  taxes  il- 
legally assessed :  but  the  jurisdiction  thus 
conferred  is  an  equitable  jurisdiction,  and 
is  to  be  exercised  upon  equitable  princi- 
ples. Pnrceedlng  under  the  statute,  the 
party  complaining  isnot  required  to  show 
a  case  of  threatened  irreparable  Injury, 
or  the  absence  of  a  remedy  by  ordinary 
legal  proceedings;  but  he  must  exhibit  a 
cMse  in  which,  upon  the  merits,  he  is  en- 
titled to  theequltoble  relief  demanded." 
This  case  was  followed  In  Stephen  v.  Dan- 
iels, 27  Ohio  St.  527.  It  Is  there  stated: 
"That  this  is  a  statute  creating  new  stat- 
utory rights  of  action,  not  theretofore  ex- 
isting, Is.  In  the  opinion  of  a  majority  of 
the  court,  quite  clear.  »  •  •  The  tax- 
payer, stripped  of  auy  valuable  or  practi- 
cal remedy  for  the  injuries  inflicted  un- 
der color  of  law  and  by  authority  of  the 
state,  was  almost  powerless.  To  provldea 
proper  remedy  was  the  object  of  this 
law.  It  was  a  legislative  recognition  of  a 
fundamental  duty  enjoined  by  the  consti- 
tution of  the  state,  that,  while  the  power 
to  tax  was  essential  to  government,  the 
duty  of  protecting  the  citizen  from  illegal 
exactions  under  the  name  of  ta.Tes,  and 
under  the  forms  of  law,  was  not  to  be  for- 
gotten or  neglected.  It  being,  therefore, 
remedial  In  Its  character,  It  should  receive 
that  construction,  If  the  words  will  rea- 
sonably admit,  thatwill  effect  the  manifest 
intention  of  the  legtslatare,  and  remedy  the 
evil.  It  gives  a  remedy  by  inJunctUm.  on 
the  application  of  a  single  person  taxed, 
when  none  existed  before.  In  his  applica- 
tion he  need  not  aver  and  show,  ns  under 
ordinary  rules  in  equity,  that  great  or 
Irreparable  Injury  Is  about  to  be  done  for 
which  he  has  no  ade<iuate  remedy  at  law. 
but  only  that  the  tax  Is  Illegal  which  Is 
about  to  be  asaesBed  or  collected.  Steese 
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r.Ovlatt.34  Ohio  St.353.  It  thus  becomes 
apparent  that  a  new  equitable  remedy 
was  Kiven  by  thla  statute."  In  Tone  v. 
Ckjlumbus,  supra.  It  wag  auld:  "Under 
section  24  of  the  act  the  city  council  had 
no  rightto  authorize  the  Improvement  un- 
til Bucb  two-thirda  of  the  owners  had  peti- 
tioned the  council  for  the  privileges  of  the 
act.  We  have  no  doubt  that  this  require- 
ment of  the  law  may  be  waived  by  the 
owners,  or  that  they  may  by  their  acts, 
and  under  circumstances  by  their  inac- 
tion, tfstop  themselves  from  alleging  Its 
failure."  See,  also,  City  of  Ottawa  v.  Bar- 
ney, m  Kan.  270.  In  that  case,  Mr.  Jus 
tire  Brrwgb  said:  "It  alleges  that  the 
assessment  actually  made  upon  one  lot 
was  9181.80,  while  a  legal  assessment 
would  not  have  exceeded  ?50.  and  that  a 
similar  proposition  existed  as  to  the  other 
lots.  It  nowhere  alleges  payment  or  ten- 
der of  theamount  due  under  such  legal  as- 
sessment. He  who  seeks  equity  must  do 
equity.  The  plaiotlSs  below  admit  they 
owe  aometfalng,  but  deny  that  they  owe 
all  that  has  been  aaaesaed.  Before  injunc- 
tion win  lie  under  these  circumstances, 
they  must  pay  or  tender  what  they  owe. " 
lity  of  Lawreuce  V.  Killam,  11  Kan.  499. 
Both  of  these  cases  were  decided  by  this 
court  after  section  253  of  the  Civil  Code 
had  been  adopted.  We  must  therefore 
conclude  that,  although  section  253  of  the 
Civil  Code  gives  an  enlarged  or  additional 
remedy  to  the  tax-payer,  yet,  if  the  tax 
or  assessment  Is  Illegal,  and  It  l=i  shown 
that  the  principles  of  estoppel  apply 
against  the  tax-payer,  the  jurisdiction  of 
the  court  under  tlie  statute  Is  to  be  exer- 
cised upon  equitable  principles,  and  the 
tax-payer,  to  succeed,  must  exhibit  a 
case.  In  which,  upon  the  merits,  he  ia  en- 
titled to  the  equitable  relief  demanded. 
Hteese  v.  Ovlatt,  supra.  We  now  decide, 
upon  the  facts  found,  that  the  motion  for 
a  rehearing  be  granted,  that  the  judgment 
of  reversal  heretofore  entered  be  set  aside, 
and  that  the  judgment  of  the  district 
court  must  be  affirmed.  All  the  justices 
concurring. 

(40  Kan.  370)  ' 

CniCAOO,  K.  &  W.  R.  Co.  v.  Blevins. 
(Supreme  Court  of  Kansas.    April  11,  1891.) 

IlTJDRT  TO  RaILROID  EMPLOYS — DEFECTIVE  ToOLS. 

1.  As  between  a  railway  company  aod  its  em- 
ployes, the  railway  company  is  required  to  exer- 
cise reasonable  ana  ordinary  diligence  In  fumi^- 
ing  to  its  employes  reasonably  safe  tools  with 
■which  to  perform  the  work  committed  to  tbem. 

i.  As  between  the  railway  company  and  its 
employes,  the  companyis  neRlifient  in  furnishing 
to  its  employes  defective  and  dangerous  tools  to 
work  wiUi,  where  it  has  notltie  of  the  defects,  or 
could  by  the  exorcise  of  ordinary  diligence  have 
discovered  such  defects. 

3.  Evidence  examined,  and  held  snffloient  to 
sustain  the  findings  and  verdict. 
(SyUahua  by  Strang^  C.) 

Coromlsalonera'  dedslon.  Error  from 
district  court,  Wilson  county ;  L.  Still- 
well,  Judge. 

George  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintin  in  error.  JS.  S.  Kirk- 
Patrick,  tor  defendant  In  error. 

Strang,  C.  Action  for  damages.  On 
the  last  day  of  November,  18S6,  the  defend- 


ant, Blevlns,  a  bridge  carpenter,  was 
working  for  the  platntilton  a  bridge  on  Its 
right  of  way  over  Fall  river.  In  Wilson 
county,  Kan.  It  became  necessary  for 
some  one  to  go  up  on  the  top  of  the  struct- 
ure to  put  certain  timbers,  called  "cor- 
bies," in  place.  Tbe  defendant  went  up  to 
assist  in  doing  this  work.  It  was  neces- 
sary to  drive  the  timbers  to  place;  and 
one  Murray,  having  charge  of  that  Imme- 
dla  te  work  for  the  plaintiff,  handed  Blev- 
lns a  wooden  maul  with  which  to  drive 
the  corbies  Into  position.  Blevins  received 
the  raaut,  and,  striking  tbe  outside  corbie 
on  Its  side,  drove  it  to  its  side  position, 
and  then  turned  to  drive  It  endways  to 
place.  He  struck  tbe  timber  once  on  the 
end  all  right,  but  when  he  delivered  the 
aecond  blow  he  lost  his  balance,  and  fell 
some  30  feet,  seriously  and  dangerously  in- 
juring his  spine  and  hip,  from  the  effects 
of  which  he  Is  still  badly  crippled,  with  no 
prospect  of  recovery.  The  defendant 
claims  that  he  was  thrown  off  his  balance 
by  the  rebonnd  of  tbe  maul  he  was  using, 
and  that  the  rebound  was  caused  by  the 
unsafe  and  dangerous  condition  of  the 
maul  furnished  him  by  the  company  for 
the  work  he  was  at  the  time  doing.  He 
says  the  maul  had  a  cracked  and  crooked 
handle Inlt, and  had  becoraeso badly  worn 
and  battered  that  It  was  uneven  on  the 
suriace,  which,  when  the  blow  was  struck 
with  It,  caused  It  to  glance  and  rebound  in 
such  a  way  as  to  Jerk  him  over  and  off  his 
balance,  causing  hlni  to  tall.  This  cause 
was  three  times  tried  In  the  district  court. 
The  first  trial  resulted  In  a  verdict  for 
$10,000  In  favor  of  tbe  plaintiff  below, 
which  was  set  aside  by  the  trial  court  as 
excessive;  at  the  second  trial  the  Jury  dis- 
agreed; and  the  last  trial  resulted  in  a 
verdict  for  the  plaintiff  for  95,000.  The 
jury  also  returned  a  special  verdict,  con- 
sisting of  answers  to  a  large  number  of 
questions  submitted  to  them  by  the  court 
on  behalf  of  the  defendant.  Defendant 
moved  for  judgment  for  costs  on  the  spe- 
cial verdict,  notwithstanding  the  general 
verdict.  Motion  overruled.  Motion  for  a 
new  trial  heard  and  overruled. 

The  first  and  moat  Important  question 
raised  by  the  plaintiff  In  error  is  whether 
the  verdict  Is  sustained  by  the  evidence. 
That  this  Is  one  of  those  cases  into  which 
the  element  of  doubt  largely  enters,  so  far 
as  the  merits  of  the  case  are  concerned.  Is 
evidenced  by  the  fact  that  It  was  three 
times  tried  in  the  court  below.  The  court 
In  which  the  case  was  tried  Is  presided  over 
by  a  learned  and  careful  judge;  and  the 
history  of  the  trial  In  the  court  below 
shows  that  he  did  not  hesitate.  In  the  ex- 
ercise of  his  authority,  to  protect  the 
rights  of  the  plaintlR  In  error  when  he 
thought  they  had  been  trampled  upon  by 
the  Jury  trying  the  caae.  These  things 
should  count  for  something  In  favor  o( 
the  Judgment  when  this  court  Is  reviewing 
a  close  case  like  the  present.  The  jury  try- 
ing the  case  returned  a  general  verdict, 
and  also  found  specially  the  existence  of 
certain  tacts,  among  which  are  the  follow- 
ing: "Was  the  man  Murray  also  a  fore- 
man, under  Carter,  who  had  general  su- 
pervision of  the  work  ?  Answer.  Yes.  Did 
tbe  plaintiff,  pursuant  to  the  directions 
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nf  Carter  and  Murrsj',  go  upon  the  pier  of 
defendant's  bridge  for  the  pnrpose  of  as- 
3i8tlnK  In  tbe  adjuatment  of  tbe  corbie 
block?  A.  Yee.  Did  Murray,  one  of  the 
defendant's  foremen,  white  the  plaintiff 
was  standing  upon  the  pier,  procure  and 
hand  to  htm  the  maul  referred  to  in  the 
evidence  for  the  purpose  of  adjusting  this 
timber?  A.  Yes.  Did  the  plaintiff.  In  obe- 
dience to  the  directions  of  Murray,  proceed 
to  Btrlbe  the  corbie  blocks  with  the  mani 
banded  to  him  by  Murray?  A.  Yes.  Did 
the  uneven  face  of  this  mnu),  when  It  cumo 
In  contact  with  the  end  of  the  timber, 
bound  to  one  side,  and  cause  Blevlns  to 
lose  his  balance  and  fall  from  the  bridge? 
A.  Yes.  Was  the  defendant  In  great  haste 
for  the  completion  of  thla  bridge?  A.  Yes. 
Was  the  manl  which  caoBed  the  plaintiff 
to  tall  a  detective  and  dangerous  tool  to 
work  with?  A.  Yes.  Did  nievins  know 
of  the  uneven  face  of  this  maul  and  dan- 
gcrons  condition  at  the  time  tliat  lie  used 
It?  A.  No.  Did  Carter,  the  foreman  of 
the  defendant,  have  notice  of  the  defective 
and  dangerous  condition  ol  this  maul,  or 
could  the  defendant  by  the  exercise  of  or- 
dinary care  bare  discovered  Its  dangerous 
condition?  A.  Yes.  Was  the  work  on  the 
bridge  where  ttie  plaintiff  was  employed 
being  done  about  as  usual  on  the  day  of 
tbeplalntiff'sallegedlnjuHes?  A.  No;  they 
were  hurried.  Did  the  plaintiff  use  great 
care  when  he  was  using  the  maul  jnst  be- 
fore he  fell?  A.  Yes.  What  acts  of  negli- 
gence, If  any.  was  tbe  defendant  guilty  of, 
causing  plaintiff  to  fall?  A.  Neglecting  to 
furnish  suitable  maul.   What  cansed  the 

f)Ittintlff  to  tall?  A.  By  defendant  furntsh- 
Dg  him  with  a  defective  tool.  Could  the 
plaintiff  by  ordinary  care  have  discovered 
the  condition  of  the  maul  and  handle  at 
tbe  time  be  used  it?  A.  No.  If  you  an- 
swer  the  above  In  the  negative,  state  fully 
what  prevented  lilm  from  so  dlHcoverlng 
the  condition  of  the  maul.  A.  Lack  of  time 
to  consider. "  The  liability  of  the  railroad 
compon.y  depends— F/rat,  upon  the  negli- 
gence of  its  agents;  and,  secondly,  upon 
the  absence  of  contributory  negligence  on 
the  part  of  Blevlns.  The  negligence  of  tlie 
railroad  company,  It  any,  consists  solely 
In  furnishing  Blevlns  with  an  unsafe  tool 
with  which  to  perform  the  work  he  was 
directed  to  do  by  tlie  agent  of  the  compa- 
ny,and  in  the  performanceof  which  he  was 
engaged  when  he  suffered  the  injury  com- 
plained t)I.  Uponthlsijuestlon  tlieflndlngs 
of  the  jury  are  very  strong  against  the 
company.  The  twelfth  question  submit- 
ted to  the  jury  by  the  plaintiff  below,  and 
the  answer  thereto,  are  as  follows :  ■'Did 
the  uneven  face  ol  thin  maul,  when  It  cnnie 
In  contact  with  ilie  end  of  tlie  timber, 
bound  to  one  side,  and  caus'^  Blevlns  to 
lose  bis  balance  and  fall  from  the  bridge? 
A.  Yes. "  While  question  15  and  auHwer 
i-cad  as  follows:  "Was  the  maul  which 
caused  tbe  plulntiff  to  fall  a  defective  and 
dauKerous  tool  to  work  with?  A  Yes." 
The  answers  tootherquestlons  show  that 
Murray  procured  the  maul,  and  gave  it  to 
Blevlns  to  use  In  driving  the  corbies  to 
place.  Tbey  also  snow  ther  Murray 
knew,  or  could  have  known,  by  the  exer- 
cise of  ordinary  care,  of  the  dangerous 
condition  of  the  maul.   It  necessarily  fol- 


lows, then,  that  If  these  findings  are  sup- 
ported by  evidence  the  railroad  company 
was  guilty  of  negligence. 

The  plaintiff  testified  as  follows.  Id  rela- 
tion to  his  fall:  "Question.  After  you 
got  It  adjusted,  you  struck  It  upon  the 
end?  Answer.  Where,  I  don't  recollect. 
It  seems  to  me  there  was  one  or  two  licks 
—I  wouldn't  be  positive  as  to  that— that 
I  struck  upon  the  end.  I  don't  know 
whether  It  was  one  or  two.  I  can't  call 
to  mind  now.  It  was  not  over  two  licks. 
I  am  satisfied.  Q.  What  was  the  result 
of  the  strike?  A.  Weil,  the  maul  rebound- 
ed when  I  struck,  and  jerked  me.  I  was 
standing  with  my  face  In  this  direction, 
and  the  muu)  rolled  with  rae  to  the  right, 
and  jerked  me  off.  Hell  down  In  there 
somewhere  upon  the  break  water."  Dick 
Ynney,  ft  witness  for  the  plahitlft  beiow, 
testified  as  follows:  "  He  stepped  round, 
and  turned  as  though  he  was  going  to 
hit  It,  and  upon  that  he  made  a  second  lick. 
The  maul  bounced  and  rolled,— bounced  In 
his  hands,— and  throwed  him  off  his  bal- 
ance head  foremost  down.  Question. 
Which  way  did  the  manl  spring  when  It 
rolled?  Answer.  To  tlin  right.  Q.  He 
struck  It,  and,  the  second  lick  hestruck,  the 
maul  swung  to  the  right?  A.  Yes.  sir.  Q. 
And  threw  him  off?  A.  Yes.slr."  It  would 
seem  as  though  this  and  other  evidence 
like  It  In  the  record  was  sufficient  to  sup- 
port the  finding  that  tli«>  maul.  In  the  con- 
dition It  was  In  at  the  time  it  was  glren 
Blevlns  for  use  by  him  in  driving  the  cor- 
bies to  place,  was  an  unsafe  tool  to  use. 
especially  In  the  dangeroae  position  in 
which  he  was  required  to  use  It,  and  that 
the  company  was  gall ty  of  negllgpnce  in 
handing  it  to  Blevlns  to  be  used  by  him 
in  the  position  occupied  by  him  at  the 
time. 

Was  tbe  plaintiff  below  guilty  of  con- 
tributory negligence?  Upon  this  branch 
of  the  case  the  findings  of  the  jury,  or  a 

fiurt  of  them,  are  as  follows:  **Dld  Blev- 
iis  know  of  the  uneven  face  of  this  maul 
and  dangerous  condition  ut  the  time  he 
used  it?  Answer.  No.  Was  the  defendant 
notin  great  hastefor  the  completion  of  this 
bridge?  A.  Yes.  Was  tbe  work  on  tbe 
bridge  being  done  about  as  usual  on  the 
day  ol  the  plaintiff's  alleged  Injuries?  A. 
No;  they  were  hurried.  Did  the  plaintiff 
use  great  care  when  he  was  umIuj;  tbe 
mnul  just  before  he  fell?  A.  Yes.  Could 
the  plaintiff  by  ordinary  care  have  discov- 
ered the  condition  of  the  maol  and  handle 
at  the  time  he  used  It?  A.  No.  If  you 
answer  the  above  In  the  negative,  state 
fully  what  prevented  blm  from  so  discov- 
ering the  condition  of  the  maul.  A.  Lack 
<>r  time  to  consider."  These  flndlngsclear- 
ly  exonerate  Blevlns  from  any  contribu- 
t<jry  ncgllgente.  Are  they  Justified  under 
the  evidence?  There  Is  no  evidence  show- 
ing that  Blevlns  was,  In  fact,  careless  or 
negligent.  He  himself  testified  as  follows 
upon  this  question :  "Question.  In  using 
that  maul  and  driving  the  tlmliers,  what 
degree  of  care  did  you  use?  Answer.  I 
U6e<l  all  the  care  that  I  could.  I  did  not 
want  to  be  crippled."  Blevlns  also  testi- 
fies that  be  had  never  seen  the  manl  be- 
fore it  was  handed  to  him  to  use  at  the 
time  ho  fell,  except  as  It  lay  un  the  dump, 
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15  to  20  feet  away ;  that  be  did  not  inspect 
U  when  handed  to  blm ;  noticed  the  edgee 
ol  the  maul  were  battered  some,  bat  did 
not  Hee  the  face  ot  the  maul,  and  did  not 
know  it  was  nneven.  He  Bays  the  work 
that  morninii:  was  ander  more  of  a  rush 
than  Danal,  becanse  Mr.  Carter,  the  bridge 
boss,  wanted  to  get  to  raise  the  timbers  ' 
that  he  was  hurried,  and  did  not  Htop  to 
Inspect  the  face  of  the  maol.  The  law  re- 
qoires  employes  to  use  ordinary  care  to 
discover  whether  or  not  the  tools  fur- 
:ifaibed  them  by  the  master  are  such  as 
can  be  used  with  safety,  especially  when 
the  defects  are  obrloua.  But  whether  an 
employe  has  used  ordinary  care  or  not  in 
aglren  case  most  be  determined  after  an 
.-•xamiuatlon  of  the  surrounding  circum- 
stances and  conditions  at  the  time  its  ex- 
ercise Is  required.  What  will  be  held 
sufDclent  care  under  some  circumstances 
Vlll  not  under  others.  So,  In  this  ease, 
\  bile  there  does  not  seem  to  have  been  a 
jt.  ?at  degree  of  care  exercised  by  Bluvlns. 
yt .  when  we  consider  that  the  maul 
n-oh  handed  him  by  the  representative  of 
the  railroad  company,  which  gave  him  a 
right  to  suppose  It  was  safe;  that  he  was 
)n  a  high  and  dangeroas  position,  whlc>i 
limited  bis  opportnnlHes  for  the  Inspec- 
tion of  the  maul;  and  that  the  worli  at 
tbe  time  was  being  rushed  so  that  he  was 
harried,  and  his  opportunity  for  Inspec- 
tion of  the  raaal  thus  Interfei-ed  with,— 
we  do  not  care  to  say  he  did  not  exercise 
ordinary  care  under  the  clreomBtances. 

The  plaintiff  In  error  complains  ot  the 
latter  part  of  the  third  general  Instrnc- 
tlon  given  to  the  Jury,  we  have  exam- 
ined this  Instruction,  and,  taken  as  a 
wliole*  we  do  not  think  it  is  erroneous. 
It  is  therefore  recommended  that  the  ]adg- 
ment  of  the  district  court  be  affirmed. 

Per  CcRU^tf.  It  is  so  ordered;  all  the 
Justices  concurring. 

Redden  v.  Metzobb  et  al. 

(Suipreme  Court  of  KanwM.  April  11, 1891.) 
EntciMBNT— Bbb  Adjudicam, 
Wboe,  upon  tbe  trial  of  an  action  of 
electment  to  recover  a  qaarter  sectioD  of  land.  It 
appeared  that  in  a  foreclosure  suit  in  another 
county  tlie  defendant  had  answered  and  set  up 
his  title  to  tbe  same  land  under  a  tax-deed  exe- 
cuted since  the  date  of  the  mortgage,  and  in  the 
trial  of  such  foreclosure  suit  tbe  court  found  that 
tbe  defondaat  bad  a  valid  tax-deed,  and  was  tbe 
owner  and  In  tbe  actual  possesalon  of  soob  land, 
and  that  no  other  party  to  the  suit  had  any  lien 
thereon,  and  then  rendered  a  judgment  a^nst 
tbe  mortgagor,  and  decreed  tbat  ccriain  lands  be 
ordered  sold  to  satisfy  said  mortgage,  but  did  nut 
include  tlie  land  claimed  by  the  defendant  under 
ht9  tax-deed,  field,  tbat  such  special  flcding  of 
fact  in  favor  of  tbe  defendant  oecame  a  part  of 
and  was  included  in  tbe  Judgment  and  decree  in 
the  foreclosure  suit,  and  the  aame  became  ves  ad- 
Judicata  as  to  the  parties  to  tbe  action  and  all 
persons  claiming  under  them. 

(SyUdtnu  by  Grem,  C.) 

Commissioners* decision.  Ermrfrom  dis- 
trict court,  Shawnee  county;  Jobn  Gutb- 
HiK,  Judge. 

A.  L.  Redden  and  H.H.  Sartia,toT  plain- 
tiff In  error.  Johnson,  Martin  Keeler 
and  O.  A.  Baron,  fur  defendants  io  error. 
T.26r.no.l0— 44 


Green,  0.  This  was  an  action  of  eject- 
ment, brought  by  the  plaintllf  In  error 
against  the  defendants  In  error,  In  the  dis- 
trict court  of  Shawnee  county,  to  recover 
theS.  K.  Vof  section  11,  la  township  10, 
of  range  16.  The  defendants  set  up  a 
claim  of  title  under  a  certain  tax-deed, 
and  also  alleged  that  tbe  question  of  the 
defendant's  title  had  been  finally  adjudi- 
cated In  a  suit  commenced  In  the  district 
court  of  Leavenworth  county,  and  set  up 
such  decree  nnd  Judgment  as  being  rea  ad- 
Judlcata.  The  case  was  tried  by  the 
coart  without  a  Jury,  and  Judgment  ren- 
dered In  favor  of  the  defendants.  It  seems 
that  George  l\.  Mines  was  the  owner  of 
the  undivided  hall  of  this  land  on  the  1st 
day  of  July,  1873.  In  October  of  the  same 
year  he  conveyed  hie  Interest  to  W.  H. 
Carson,  who  deeded  to  Harrison  C.  Hlnes, 
and  he  sold  the  same  to  the  plalutld  in 
error  on  the  18th  day  ot  August,  1884. 
Tbe  defendants'  claim  to  the  land  Is  based 
upon  the  possession  of  Ell  W.  Metzger  on 
March  1,  1883,  under  a  cerrnln  tax-deed, 
and  a  foreclosure  suit  commenced  by  W. 
J.  Bnchan,  as  trustee,  in  the  district  court 
of  Leavenworth  county,  on  the  7th  day  of 
March.  3883,  against  George  C.  tlines, 
Harrison  C.  Hlnea,  Ell  W.  Metsger.  et  al., 
to  foreclose  a  mortgage  executed  by 
George  B.  Hlnes  and  wife  on  the  property 
In  controversy,  and  several  other  ti'acts 
In  Leavenworth,  Shawnee,  and  other 
counties.  In  this  foreclosure  case,  sum- 
mons was  served  upon  Harrison  C.  Hlnes 
and  George  B.  Hlnes  In  Jefferson  county 
on  the  13th  day  of  March,  1888,  by  tbe 
nnder-sberltf  of  tbe  county,  but  In  making 
his  return  he  signed  It,  "Sheriff  of  Leaven- 
worth County,  Kansas,  by  W.  S.  Van 
Cleave,  Under-Sberitf."  Tbe  summons  be- 
ing from  the  latter  county,  tbe  otflcer  had 
doubtless  neglected  to  erase  the  printed 
matter  ou  the  summons.  On  tbe  24tb 
day  of  December,  188B,  and  upon  proper 
notice  to  the  plaintiff,  but  without  the 
knowledge  of  the  original  defendants 
named,  the  sheriff's  return,  by  leave  of  the 
court,  was  amended  bo  as  to  conform  to 
tbe  facts,  and  was  signed  by  George  Da- 
vis, sheriff  of  Jefferson  county,  by  W.  S. 
Van  Cleave,  under-sheriff.  The  defendants 
Hlnes  made  default.  Metxger,  by  his  an- 
swer, alleged  that  be  was  tbe  owner  ot 
this  quarter  section  of  land  in  controver- 
sy by  virtue  ot  a  tax-deed  made  subse- 
quent to  the  mortgage,  and  that  there- 
fore tbe  land  was  not  subject  to  tbe  mort- 
gage. In  the  trial  of  this  case  In  the  dis- 
trict court  of  Leavenworth  county, <m  the 
5th  day  of  July,  1884,  the  following  find- 
ing of  fact,  with  others,  was  made: 
"That  the  defendant  Ell  W.  Metzger  has  a 
valid  tax-deed  ot  the  south-east  quarter  of 
11,  township  10,  range  16,  In  Shawnee 
county,  Kansas,  and  Is  the  owner  and  Is  In 
the  actual  possession  thereof,  and  that  no 
other  part^-  to  this  suit  has  any  Hen 
thereon. "  Tbe  contention  of  the  plalntltT 
in  error  is  that  the  district  court  uf  Iteav- 
enworth  county  rendered  no  Judgment 
whatever  upon  this  finding,  and  therefore 
nothing  was  settled  In  that  case  so  far  as 
the  rights  of  the  parties  to  this  suit  are 
concerned;  that  no  person  Is  bound  by 
any  litigation  until  thereto  a  final  Judg- 
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ment;  that  until  a  conrt  rendera  a  judff- 
iiient  upon  a  verdict  of  the  Jury,  or  Its 
own  fliidinpcs,  it  Is  always  RU«ceptIble  of 
further  InveHtiiyatlon  and  of  further  lltiga- 
tinn.  It  isconcedetl  by  the  defendants  In 
error  that  plaintiff  In  error  baa  shown 
Huch  a  title  to  the  undlrldod  half  of  this 
land  Fined  fur  as  would  prerail.but  for  the 
fact  that  it  has  been  extinxuiahed  by  the 
foreclosure  proceeding  In  the  district 
court  ut  Leavenworth  county,  and  that 
thn  tax-deed  thronali  which  the  defend- 
ants in  error  obtained  title  Is  voidable,  up- 
on the  evidence  offered  by  the  plaintiff  lu 
error,  provided  he  is  not  estopped  by  a 
former  adjudication  from  attacking  the 
validity  of  this  tax-deed.  This  conces- 
sion materially  simplifies  the  cane,  so  that 
the  question  of  a  former  adjudication  he- 
conn*  the  controlling  one  here. 

A  final  Judgment  and  decree  were  ren- 
dered in  the  toreclomire  proceedings  in  the 
district  court  of  I*avenworth  county. 
A  personal  Judgment  was  rendered  againHt 
Georjce  K.  Hlnes.  and  in  favor  of  W.  J. 
Buchan,  as  trustee,  and  certain  lauds 
were  ordered  sold  to  sntlBfy  that  Judgment, 
but  the  land  in  controversy  was  not  In- 
cluded in  this  decree.  The  question,  then, 
which  thirt  case  presents,  is  this:  Did  the 
special  finding  in  favor  of  Ell  Metcger, 
cuncemtng  thin  land,  become  a  part  of, 
and  was  It  included  in.  the  Judgment  and 
decree  finally  rendered  by  the  diBtriet 
court  of  Leavenworth  county?  If  It  did, 
the  question  muBt  be  answered  in  favor 
of  the  defendants;  If  it  did  not  enter  into 
the  final  determination  of  the  case,  noth- 
ing was  settled  by  this  finding.  It  Is 
trae,  as  counsel  for  plaintiff  In  error  con- 
tends, that  no  man  should  be  bound  by 
any  litigation  until  there  Is  a  final  Judg- 
ment; butinthlecasetliere  was  a  final  de- 
cree, and  our  Judgment  is  that  the  find- 
ing wan  considered  lu  rendering  this  de- 
cree, for  the  reason  that  the  land  claimed 
by  Metsger  was  not  Included  nith  the 
other  tractH  of  land  to  be  sold.  This 
land  was  described  in  the  mortgage.  The 
plaintiff  in  the  foreclosure  suit  asked  that 
It  be  sold,  with  the  other  lands,  to  satisfy 
the  mortgage.  The  defendant  Metzgeran- 
swered  that  he  was  the  owner  by  virtue 
of  a  tax-deed.  The  ownershlput  this  land 
thus  became  one  of  the  Issuable  questions 
tu  be  settled,  and,  as  tlie  holder  of  such 
title,  he  had  the  right  to  make  full  de- 
fense. Bradley  v.  Parkhurst,  20  Kan.  462: 
Pattle  V.  Wlleon,  25  Kan.  J126.  The  record 
shows  a  trial  and  finding  In  favor  of 
Metzger,  and  this  finding  was  confirmed 
by  the  Judgment  of  foi*ec]08ure  of  the 
mortgage  ad  to  the  other  tracts  of  land 
described  in  the  plaintiff's  fietltlon,  which 
excepted  this  land  so  found  to  belong  to 
him.  This  decree,  we  think,  necesflarily 
affirmed  the  finding  that  Metzger  had  a 
valid  tax-deed,  that  he  was  the  owner 
and  in  the  actual  possession  of  the  land 
in  controversy,  and  that  no  other  parties 
to  the  foreclosure  snlt  had  any  liens  upon 
the  same.  The  rnleot  res  adJuOicatH  ap- 
plies as  well  to  facts  settled  and  adjudi- 
cated as  to  causes  of  action.  Whitaker  v. 
Hawley,  30  Kan.  320. 1  Pac.  Rep.  508.  The 
Judgment  of  a  court  of  competent  Juris- 
diction la  conclusive  on  the  parttes  as  to 


all  points  directly  Involved  in  It,  and  nec- 
essarily determined.  Shlrland  v.  Bank, 
(Iowa,)  21  N.W.  Rep.  200;  Freem.  Judgm. 
§  249.  **  When  a  fact  has  been  once  deter- 
mined in  the  course  of  a  Judicial  proceed- 
ing, and  a  final  Judgment  has  been  ren- 
dered in  accordance  therewith,  It  cannot 
be  again  litigated  between  the  same  par- 
ties without  virtually  Impeaching  the  cor- 
rectness of  the  former  decision,  which, 
from  motives  of  public  policy,  the  law 
does  not  permit  to  be  done.  The  estop- 
pel is  not  conflne<l  to  the  judgment,  but 
extends  to  all  tacts  involved  In  It  as  neces- 
sary steps,  or  the  gronnd-work  upon 
which  it  must  have  tieen  founded.  It  Is 
allowable  to  reason  back  from  a  Judg- 
ment to  the  basis  on  which  It  stands, 
upon  the  obvious  principle  that  where 
a  conclusion  is  Indisputable,  and  could 
have  been  drawn  only  from  certain  prem- 
ises, the  premises  are  eqnaUy  indlspntable 
with  the  conclusion. "  Bnrlen  v.  Shannon, 
99  Mass  200;  Board  v.  Railroad  Co.,  24  Wis. 
124;  Freem.  Judgm.  §  257;  WcIIb,  Rod  Adj. 
§  226;  1  Herm.  Estop.  S  HI-  Counsel  for 
plaintiff  Inerrorreliesupon  tbecaseof  Auld 
V.  Smith,  23  Kan.  65,  where  this  courtsaid : 
"A  thing  contained  in  the  findings  or  ver- 
dict, but  not  Included  In  or  confirmed  by 
the  judgment,  cannot  be  considered  as  an 
adjudication,  or  used  as  evidenee,  nnlem 
some  other  ground  can  be  found  for  its 
use  than  merely  that  it  is  contained  In 
such  findings  or  verdict."  Our  view  of 
this  case  does  not  conflict  with  the  prlnci' 
pie  there  decided.  We  think  the  Judg- 
ment rendered  In  the  foreclosure  suit  In 
Leavenworth  county  was  in  accordance 
with  the  special  finding  In  favor  of  Met*- 
ger;  and  the  fact  that  the  record  affirma- 
tively shows  that  the  land  that  he  set 
up  a  title  to  tn  his  answer  was  not  In- 
cluded in  the  decree  of  foreclosure  is  evi- 
dence that  the  special  finding  must  have 
entered  into  and  become  a  part  of  such 
decree.  We  recommend  an  affirmance  of 
the  Judgment. 

Per  CrmAM.  It  is  so  ordered;  all  the 
Justices  concurring. 

(W  Kan.  3S6) 
SOT.I.ENBERGER  et  al.  V.  STEPHENS, 
(Supreme  Court  of  Kansas.    May  &,  1S9I.) 

Action  os  Notb — Want  of  Coxsidbratioit — Bub- 
DE!f  OP  Paoop, 
la  an  action  brought  by  the  payee,  as  tbo 
plaiatiff,  to  recover  the  amount  of  a  promissory 
note,  which  is  admitted  to  have  been  exocutoi 
and  delivered  by  the  dcfendaot  to  the  plaintiff, 
the  burden  of  proof  to  defeat  the  note,  or  any 
part  of  the  same,  is  upon  the  defendant  to  estab- 
lish that  the  note  was  witliout  consideration,  or 
that  there  was  a  failure  of  a  part  of  thecoDsider- 
atiou  thei*eof. 

[Syllaljus  by  the  Court.) 

Error  from  district  court,  Rooks  couo- 
ty ;  Louiw  K.  Pratt,  Judge. 

W.  a.  Flam,  for  plaintiffs  in  error,  J/. 
C.  lievllle,  for  defendant  in  error. 

HoRTox,  C.  J.  This  was  an  action  In 
the  court  below  upon  a  promlfwory  note 
executed  by  James  H.  and  John  L.  Sollen- 
berger  to  Robert  L.  Stephens,  on  August 
19, 1S86,  for  9700,  with  10  per  cent.  Inter- 
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CBt,  payable  January  1, 1887.  There  was  a 
credit  upon  tbe  note  of  f  77.  The  defend* 
antn  ans'irered  that  James  H.8ollenberger 
was  of  QDBound  mtnd,  and  Incapable  of 
mana^nfi:  hltt  own  buHiness;  that  Robert 
L.  Stephens,  durint;  a  part  of  1885  and 
1S86,  acted  as  hlBattorneyln  fact  In  Belling 
town  lots  in  WoodBtoii,  RuokB  county, 
and  also  tii  tranaacting  nie  buHineas;  that 
a  Bettleaient  wau  made  between  the  par- 
tieaonthe  19tli  of  AuKuBt,  1S86;  that  tbe 
note  la  controveray  was  then  executed, 
bat  that  such  settlemnnc  was  unfair  and 
nn)nBt,  beeuuBs  Stephens  made  a  fraudu- 
lent Btatement  concerning  his  receipts  and 
expendttures  while  transacting  the  boBl- 
nesB  for  Jaoies  H.  Sullenberger.  Trial 
had  before  the  court  with  a  Jury. 
Tbe  jury  returned  a  verdict  In  fornr  ai 
Stephens,  and  against  James  H.aiid  Jotan 
li.  Sollenberger,  for  $600.  Judgment  was 
entered  accordingly,  and  the  defendants 
excepted,  and  bring  the  rase  here.  It  ap- 
pears from  the  evidence  that  James  H, 
Sollenberger  was  a  person  of  weak  mind  ; 
that  no  account  of  bis  business  transac- 
tion between  Stephens  and  James  H.  Sul- 
lenberger bad  been  kept  by  Sollenberger; 
and  tbnt  at  the  time  of  tbe  settlement, 
and  the  execution  of  tbe  note  sued  on, 
■Tames  H.  Sollenbei^r,  and  the  parties 
who  assisted  him  at  the  settlement,  were 
compelled  to  rely  upon  the  statements 
and  accounts  of  Steph3n8.  It  Is  claimed 
that  the  court  erred  In  Instructing  the  lury 
tbat  the  burden  was  upon  the  defendants 
to  prove  tbat  Stephens  had  failed  to  ren- 
der a  full  account  of  bis  trust.  At  tbe 
time  the  settlement  was  made  between 
Stephens  and  James  H.  Sollenberger, 
James  H.  was  represented  by  C.  W.  Smith 
as  his  attorney,  and  by  his  brother.  John 
L.  Sollenberger,  who  was  then  acting  as 
his  attorney  In  fact.  Robert  L.  Stephens 
was  a  farmer,  but  assisted  In  locating  the 
depot  of  the  Missouri  Pnciflc  Railroad  up- 
on James  H.Sollenberger's  land  at  Wood- 
ston,  and  after  sucb  location  carried  on 
tbe  business  of  a  real-estate  agent.  Alter 
the  settlement  between  tbe  parties  was 
agreed  to,  C.  W.  Smith,  as  the  attorney  uf 
James  H.  Sollenbei^r,  drew  up  a  written 
settlement,  which  was  signed.  Tbe  $700 
embraced  in  the  promissory  note  were  al- 
lowed Stephens  in  the  settlemen  t  for  bis 
services  as  attorney  In  fact  and  agent  for 
James  H.  Sollenberger.  Heclulmed  that  he 
had  rendered  service  for  nearly  14  mon  ths. 
Upon  the  pleadings,  the  burden  of  proof 
was  upon  tbe  d^ndantsbelowto  establish 
thetrutboT  theallegatlODBOf  their  answer. 
The  settlement  and  compromise  of  the 
19th  of  August.  1S86.  was  In  writing, 
signed  by  R.  L.  Stephens  and  James  H. 
Sollenberger.  This  was  witnessed  by  M. 
C.  Roville,  tbe  attorney  of  R.  L.  Stephens, 
and  C.  W.  Smith,  the  attorney  of  James 
B.  Sollenberger.  The  note  was  executed 
and  delivered  to  Stephens  by  JamesH.  Sol- 
lenberger and  his  brother.  Joint  L.  Sollen- 
berger. in  accordance  with  the  terms  o( 
the  written  settlement  and  compromise. 
The  execution  of  tbe  note  was  admitted, 
and  to  defeat  the  same,  or  any  part  there- 
of. It  was  necessary  to  prove  the  allega- 
tions of  the  answer.  Therefore  the  court 
committed  no  error  In  Instructing  the  jury 


that  the  burden  of  proof  In  this  regard 
was  upon  the  defendants.  There  are  va- 
rious other  alleged  errors  complained 
of,  but  an  examination  of  the  record 
does  not  convince  us  that  the  trial  court 
committed  any  error  material  or  prej- 
udicial to  the  rights  of  tne  defenuants. 
No  material  evidence  was  t-ejectcd.  The 
consideration  mentioned  In  tbe  deeds 
taken  by  Stephens  was  fuMy  explained, 
and  to  all  appearances  the  trial  was  fair. 
The  court  below  expressly  Instructed  the 
Jury  that  If  Stephens  acted  fraudulently 
In  Ihe  settlpment,  or  misrepresented  things 
to  James  H.  and  John  L.  Sollenberger,  or 
C.  W.  Smith,  the  attorney,  the  noteshould 
be  defeated,  or  the  amount  thereof  i*e- 
duced.  according  tu  the  facts  In  the  case. 
If  Stephens  had  made  a  settlement  alone 
with  James  H.  Sollenberger.  we  could 
readily  understand,  In  view  of  his  weak- 
minded  condition,  that  such  a  settlement 
would  be  worthless.  But  at  tbe  time  the 
settlement  was  made  James  H.  Sollen- 
berger was  well  represented  b.T  his  broth- 
er, John  L.  Sollenberger,  and  by  (?.  W. 
Smith,  his  attorney.  Under  all  the  cir- 
cumstances of  the  rase,  wedo  not  perceive 
any  good  reason  for  granting  a  new  trial. 
The  Judgment  of  the  district  court  will  be 
affirmed.  All  tbe  Justices  concnrrfng 
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PATMOR  T.  BOMBAUBR. 

(Supreme  Court  of  Kansas.   Hay  9, 1891.) 
Action  on  Contbaot  —  Flbadino  —  Evidence- 
Limitation. 

1.  The  petition  In  this  case  examined,  and 
held  that  it  states  a  cause  of  actioQ,  imd  that  the 
demurrer  thereto  was  properly  ovorruled. 

S.  Tbe  evideoct^  examined',  and  held  sufflcient 
to  support  the  verdict  and  findings  of  the  jury. 

a.  Keoord  exsmioed,  and  held  that,  under 
the  ooDtraot  sued  on,  the  action  accrued  in  fame 
of  Rombaaer  when  he  sold  his  stock  In  the  Fitts- 
burs  Coal  Company,  and  tnat  the  statnte  of  lim- 
itations commenced  to  run  at  tbat  time,  and 
would  run  in  three  years,  and  had  not,  therefore, 
run  at  the  commencement  of  this  action. 
{Syllabus  by  Strang^  C.) 

Commissioners'  decision.  Errorfrom  dis- 
trict court,  Crawford  county;  Groruk 
Chandler,  Judge. 

Joliti  T.  VoM,  Ed  Van  Guudyy  and  W.  C. 
Webbs  for  plaintiff  In  error.  W.  C.  Perr^, 
for  defendant  In  error. 

Strang.  C.  in  May,  1883,  the  PI  ttsburg 
Coal  Company  was  a  corporation  doing 
business  In  Crawford  county,  Kan.  At 
tbat  time  It  was  heavily  In  debt,  and  very 
greatly  embarrassed,  so  much  &o  that  It 
WHS  likely  to  go  Into  the  hands  of  a  re- 
ceiver. Tbe  stock  of  the  company  consist- 
ed of  2,000  shares  of  $100  each,  and  was 
owned  principally  by  C.  Wood  Davis,  B. 
G.  Rombauer.  and  James  Patmor  and 
wife.  The  holdings  of  Davis,  Rombauer, 
and  Patmor,  Including  tbat  of  his  wife, 
was  about  equal.  These  parties  were  all 
anxious  to  sell  out,  as  It  hadbecome  man- 
irest  to  them  that  theyconld  notcarry  the 
business  of  the  company  iiloug,  and  to 
sell  out  was  the  only  means  whereby  they 
could  save  anything  to  thems^ves.  and 
also  get  rid  of  a  very  heavy  debt,  amount- 
ing to  nearly  $60,000.  Rombauer  was  the 
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secretary  and  treaatirer  of  the  company,  | 
and  the  negotiation  of  a  sale  seenia  to 

have  been  left  principally  to  liim.  He 
finally  arranj^d  to  nell  two-thirdBof  the 
stock  to  Col.  E.  H.  Brown.  Upon  the  ba- 
Bis  of  the  liabilltlet)  uf  the  company  beins 
953.000,  Brown  was  to  payf24,U00rortwo- 
thirdBofthe  stock.  II  the  liabilities  ex- 
ceeded 953,000,  BUt-h  excess  to  be  de- 
ducted from  the  ¥24.000  to  be  paid  by 
Brown.  The  liabilities  were  found  to 
amount  to  about  959,000,  and  the  Hum 
paid  by  Brown  was  sompthins  over  9^0,- 
000.  Rombauer,  plaintiff  below,  clnlma 
that  Brown  would  not  purchasetbe  Davis 
and  Jfatmor  stock,  unless  he  (Rombauer) 
would  retain  his  stork,  and  remain  a 
member  of  the  company,  and  in  charge  of 
Its  business.  He  also  claims  that  he  re- 
ported the  Hale,  with  Its  condition,  to  Da- 
vis and  Patmor,  and  told  them  he  could 
not  consent  to  the  arrangement  to  hold 
his  stock  and  remain  In,  unless  he  was 
protected, because  be  was  afraid  he  would 
t>e  frozen  out  and  get  nothing  for  his 
stock;  and  that  Davis  and  Patmor  then 
agreed  that,  If  he  would  go  ahead  and 
close  the  sale  on  the  terms  and  conditions 
reported,  and  let  them  have  the  proceeds 
of  the  present  Bale,  that  whenever  be  could 
sell  hlB  stuck,  If  it  did  not  bring  as  much 
as  they  were  getting  for  theirs,  they  would 
make  up  to  blm  the  deficiency,  bo  that  he 
should  receive  one-third  of  what  the 
whole  stuck  sold  for.  Rombauer  saye  he 
assented  to  that,  and  closed  the  trade; 
that  Davis  and  Patmor  received  Bome- 
thing  over  910,000  each  for  their  stock; 
tliat  he  sold  his  stock  as  soon  as  he  could, 
and  tor  the  beat  price  he  could  get  for  It. 
97,000;  that  thereupon  Davlsand Patmor 
each  owed  blm  91,086  on  said  agreement. 
Patmor  did  not  pay,  and  this  suit  was 
brought  to  recover  that  amount  and  ac- 
crued interest.  The  defendant  below  de- 
murred to  the  petition  In  the  case,  which 
was  overruled.  He  then  answered  by  gen- 
eral denial,  and  also  pleaded  the  statute 
of  limitations.  A  reply  was  filed  contain- 
ing a  general  denial.  The  case  was  tried 
to  the  court  and  a  iury  January  12,  1888.  ' 
The  defendant  below  demurred  to  the  evi- 
dence of  the  plaintiff,  which  was  overruled. 
The  iurv  returned  a  sreneral  verdict  for  the 
plaintiff  below  for  fi.lTS.riS.  and  also 
made  the  following  special  findings:  "The 
defendant  asks  the  court  to  require  the 
jury  to  answer  the  following  qneBtlons  in 
case  tbeir  general  verdlut  is  In  favor  ol  the 
plaintiff:  (1)  Did  the  plaintiff  and  the  de- 
fendant enter  into  ao  agreement  of  the 
kind  and  character setout  in  theplalntiff' s 
petition?  Answer.  Tes.  (2)  Was  anid 
a(;reenient  reduced  to  writing,  or  did  It 
restin  parol?  A.  In  parol.  (3)  When  and 
where  was  said  agreement  entered  into? 
A.  In  May,  at  Pittsburgh,  Kan.  (4) 
Who  was  present  when  said  agreement 
WHS  entered  into?  A.  C.  W.  Davis.  (5) 
Was  the  Pittsburg  Coal  Company  in  great 
difficulties  financially?  A.  Yes.  {(i)  Was 
Its  stock  of  little  practicable  value?  A. 
Yes.  (7)  What  was  the  value  of  the  Pitts- 
burg Coal  Company's  property  on  May  7, 
18S»?  A.  From  975,000  to  985,000.  (S) 
What  was  the  total  amount  of  the  said 
Pittsbnrg  Goal  Company's  Indebtednest 


I  on  May  7, 188S7  A.  Between  ftfty-flTeand 
sixty  thoosand  dollars.  (9)  In  what  sum 
do  you  find  the  assets  to  exceed  the  lia- 
bilities of  said  coal  company  on  May  T, 
18S3?  A,  From  925.000  to  935,000.-  (10) 
What  moved  the  plaintiff  to  remain  In 
said  coal  company  after  May  7,  18S3? 
What  was  the  cause  of  his  doing  so?  A. 
To  protect  hie  in teretit.  (Ill  Wastbecon- 
tract  between  the  plaintiff  and  defendant 
(if  any  was  made)  entered  into  prior  to  or 
after  May  7,  1883?  A.  Prior.  (12)  On 
what  day  did  the  plaiutlH  sell  to  E.  H. 
Brown  the  holding  of  stock  of  Patmor 
and  Davis?  A.  On  or  about  May  7,  IS-j^. 
(13)  When  was  Patmor  and  Davis  to  pay 
any  sum  of  money  on  aaid  contract?  A. 
No  time  set.  (14)  Was  there  any  partlcn-> 
lar  timA  when  they  or  either  of  them  was 
to  pay  said  money,  or  any  part  thereof? 
A.  Yee;  when  plaintiff  eold  bis  interest. 
(15)  Was  it  or  any  part  thereof  to  be  paid 
within  one  year  from  the  day  on  which 
the  Patmor  and  Davis  stock  was  sold  to 
£.  H.  Brown?  (Refused,  and  excepted  to 
by  thedefeodant.)  (16)  Was  it  to  be  paid 
at  some  remote  and  indefinite  time?  A. 
Yee.  (17)  At  and  after  the  time  the  Davis 
and  Patmor  stock  was  sold  to  Brown  did 
plaintiff  hold  the  same  position  in  the 
Pittsburg  Coal  Company  that  he  bad 
therwtofore  held?  A.  Yes."  Motion  for 
new  trial  waa  jiade  and  overruled.  Mo- 
tion to  sec  aal-ie  the  special  findings  ol  tbe 
Iurv  overruled. 

The  plaintiif  in  error  contends  here  that 
the  demurrer  to  the  petition  in  the  court 
below  should  have  been  sustained.  He 
aavs  the  petition  is  defective  in  not  stat- 
ing that  the  stock  was  not  at  any  time 
nrior  to  Febmaiy  27,  1886,  of  any  great- 
er valne  than  $7,000.  Under  the  eontraet 
BlIeBred.  and  proved  to  the  satisfaction  of 
the  iury.  we  do  not  think  it  was  necessary 
to  aileere  that  the  stock  of  Rombauer  was 
not,  at  any  time  prior  to  his  sale  of  the 
same  to  Brown,  of  a  sreater  value  than 
$7,000.  As  _we  understand  the  contract, 
and  as  the  jury  evidently  understand 
Rombauer  was  to  get  out  as  soon  as  he 
<'ouM.  nnd  for  the  best  prioe  he  oonld.  ex- 
srcialng  bis  own  Jndgmeni;  lo  so  doing. 
He  was  nut  bound  to  wait  for  a  raise  in 
the  value  of  the  stock,  nor  was  be  com- 
pelled to  accept  the  first  offer  made  him 
therefor,  if  he  thought  he  could  do  better. 
He  was  simply  bound  to  act  In  good  faith 
with  Davie  andPatmor  in  Belling  out,  and 
tbere  Is  no  allegation  of  any  fraud  or 
want  of  good  faith  on  his  part.  The  evi- 
dence ahowB,  however,  that  in  point  ut 
fact  he  sold  at  the  first  and  only  oppor- 
tunHy  he  bad  to  Mil.  That  opportunity 
did  not  occur  for  18  months  after  tbe  sale 
of  the  Davis  and  Patmor  stock,  and  then 
he  sold  to  Brown,  the  only  person  likely 
to  want  to  bay.  It  Is  argued  that,  at  tbe 
time  Rombauer  sold  his  stock  to  Brown, 
the  stock  wan  worth  more  than  it  was 
when  the  Davis  and  Patmor  etocK  was 
sold,  and  that  be  accepted  a  lesa  price  for 
his  than  begot  for  theirs.  It  mu9t  be  re> 
membered,  however,  that  in  the  .mean 
time,  during  the  interval  between  tbe  sales 
of  stock,  the  Pittsburg  Goat  (Company  had 
been  reorganised  and  became  the  Pitts- 
burs  A  Sfidway  Coal  Company,  and  tbere 
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la  nothlnff  In  the  evidence  to  show  how 
Kottibauer  was  protected,  so  far  as  bis  In- 
terest la  the  old  company  wa«  coDcemed. 
wben  the  reorffanlsation  took  place.  His 
stock  may  bave  been  affected  adversely  by 
BQCb  rcorKanixatloQ,  and  been  worth  lees 
than  before,  tiis  interest  may  have  been 
BO  affected  that  be  thought  the  best  thing 
be  could  do  was  to  sell  for  what  he  coald 
get. 

It  Is  said  that  the  petition  failed  toatate 
that  Rombaoer  had  compiled  with  the 
terms  of  the  contract  hlinselt.  While  che 
petition  does  not  In  so  many  words  con- 
tain sncb  an  allegation.  It  yet  shows  that 
he  had  done  what  was  required  of  falm. 
He  was  to  sell  tbe  stock  of  Davis  Jk  Pat- 
mor.  retain  his,  and  remain  In  the  company 
for  the  time,  and  sell  out  aa  soon  as  bu 
could,  and  the  best  he  could.  Tbe  petition 
alleges  these  things.  We  think  the  demur- 
rer was  properly  overruled.  Tbe  demur- 
rer to  tbe  evidence  was  also  properly  over- 
ruled. The  plaintiff  had  sustained  his  alia* 
gatlon  in  relation  to  the  agreement  by  his 
own  and  Davfs*  evidence;  had  proved  tbe 
sale  of  tbp  Da  via  and  Patmor  stock,  and 
the  amount  reallied  therefor;  and  thus 
shown  that  under  the  agreement  Fatmor 
was  indebted  to  him  In  tho  sum  claimed. 
Was  tha  plaintiff  below  entitled  to  recov- 
er, under  tbe  evidence?  For  tbe  purpose 
of  arguing  that  be  was  not,  counaal  for 
plaintiir  lu  error  say  the  contract  that 
Patmor  la  alleged  to  have  made  Is  noth- 
ing short  of  niarvelona.  We  do  not  think 
there  Is  anything  marvelous  or  wonderful 
about  the  uontract.  It  was  not  very  defi- 
nite In  some  of  Its  provisions,  and  depend- 
ed somewhat  more  than  contracts  usual- 
ly do  upon  the  honor  of  the  contracting 
parties,  to  be  carried  out  in  good  faith. 
But  the  cnntractlng  parties  were  friends, 
and  partners  In  busiuess,  and  evidently 
had  a  business  confidence  In  each  other; 
and  when  this  Is  taken  intoconeideratiun, 
together  with  the  nature  and  character  of 
tbe  transaction,  and  the  situation  ui  thr 
parties  at  the  time  with  respeei  to  their 
bneiiiesB,  the  contract  appears  natural 
enough.  But.  If  there  was  anything  mar- 
velous about  It,  It  did  not  entirely  grow 
oat  of  Mr.  Patmor's  credulity.  It  Is  no 
more  marvelous  that  he  should  have  niude 
such  a  contract  with  Bombauer  than  that 
Sombuuer  should  have  made  such  a  con- 
tract with  him.  According  to  the  evi- 
dence. Patmor  got  over  JIO.WK)  for  whut 
he  expressed  an  emphatic  wllUngnene  to 
Rellfor  94,000.  If  he  could  gi't  out  of  the 
buHlnesB.  It  follows,  then,  that  if  Rom- 
baoer had  got  nothing  for  his  stock,  and 
Davis  and  Patmor  still  performed  the  con- 
tract Rombauer  says  they  made  with  him. 
they  would  each  realize  some  $2,000  more 
than  the  amount  they  wore  willing  to  sell 
for ;  so  Ic  was  a  winning  deal  for  them,  in 
any  event.  But,  then,  the  question  Is  not 
whether  tbe  contract  was  a  marvelous 
one  or  not,  but  was  there  a  contract  of 
the  kind  Rombauer  avers  was  mude  be- 
tween thf>m?  The  lury  have  settled  this 
question  for  all  parties.  They  return  a 
general  verdict  for  the  plaintiff,  and  sup- 
port It  with  a  special  finding  directly  In 
point.  The  first  qnention  asked  snd  an- 
■vered  by  the  lury  reads  as  follows:  "Did 


tbe  plaintiff  and  defendant  enter  into  an 
agreement  of  the  kind  and  character  set 
out  in  tbe  plaintiff's  petition?"  To  which 
question  the  jury  say,  "Yes."  The  Jury 
also  settled  another  question  that  is  dls- 
cussed  by  counsel  for  plaintiff  in  error. 
They  say,  In  answer  to  the  eleventh  que»* 
tlon,  that  tbe  aereement  entered  into  be- 
tween plaintiff  and  defendant,  set  out  In 
the  petition  In  the  lower  court,  was  made 
prior  to  May  7. 1883,  and  therefore  prior  to 
the  sale  by  Rombauer  of  tbe  stock  of 
Davis  and  Patmor  to  Brown ;  for  In  an- 
swer to  the  twelfth  finding  they  say  the 
sale  to  Brown  was  on  the  7tb  of  May, 
1883.  We  think,  under  the  whole  evidence, 
the  sale  to  Brown  and  the  agreement  be- 
tween plaintiff  and  defendant  were  prac- 
tically contempornneons.  We  think  the 
court  below  was  right  In  Its  instmctlons 
touching  the  question  of  the  statute  of 
limitations.  The  statute  commenced  to 
run  from  the  time  when  tbe  cause  of  ac- 
tion accrued  In  favor  of  Rombauer,  which 
was  upon  the  sale  of  bis  stock  to  Brown, 
and  would  run  la  three  years.  It  had  not 
run  at  tbe  commencement  of  thU  snit. 
We  have  read  the  Instroctlona  through, 
and,  taken  as  a  whole,  we  Uilnk  they  are 
fair  and  good  law.  It  Is  true  there  Is  a 
good  deal  of  them,  but  then  It  Is  better  to 
have  some  law  to  spare  than  to  have  too 
little.  If  tbe  snrplus  Is  Innocent  of  harm, 
as  we  Chink  it  was  In  this  case.  It  Is  rec- 
ommended that  the  Judgment  <tf  the  dlft- 
trict  court  be  affirmed. 

Per  Curiau.  It  la  bo  ordered;  all  tbe 
Justices  concurring. 


(40  Kan.  270) 

ABBBNATHT  FuBNTTtlKR  CO.  T.  ARMSTBONO. 
(Supreme  Cowt  tff  Kanaaa.   UayS.  1891.) 
Attaohubnt— PBsrEHEiiCB  or  Crkditohs. 
If  a  debtor,  iu  good  faith,  prefers  soaie 
creditors  to  others,  either  by  making  psymeatB. 
or  tranafbirln^  his  property,  or  giving  chattel 
mortgages,  this  Is  not,  of  itself,  ground  for  tbe 
fqsDing  of  an  attachment  against  tbe  debtor. 
TooUe  V.  Ck>ldwell,  80  Kan.  I!i5, 1  Fac.  Rep.  82tf. 
{S]iUabua  by  tiie  Court.) 

Error  from  district  court,  Osage  coun- 
ty:  R.  B.  Spilluan,  Judge. 

W.  A.  Maduiia  and  £!IIIa  Lewis,  for 
plaintiff  in  error.  L,  T.  WtlaonJoT  defend- 
nnt  in  error. 

HoRTON,  C.  J.  The  error  alleged  In  this 
case  Is  that  thu  trial  court  erred  in  dis- 
charging tlie  attachment.  The  question 
Is  one  of  fact,  and  the  testimony  wholly 
by  affidavits.  It  Is  apparent  that  on  the 
12tb  day  of  December.  IHHJ,  E.  M.  Arm- 
strong gave  a  tHtement,  signed  by  him- 
self, to  the  Ahernatliy  Furniture  Compa- 
ny, that  he  had  property,  goods,  and  mer- 
chandise of  the  value  of  ?8,147,  and  that 
his  debts  were  only  ¥14^.  It  Is  also  clearly 
apparent  that  this  statement  was  untrue, 
and  at  that  time  he  owed  his  father 
$4,000  on  account  of  a  farm  which  he  had 
purchased  from  him.  The  statement  of 
the  value  of  his  property  was  also  greatly 
above  Its  true  value.  This  attachment, 
however,  was  obtained  upon  tbe  ground 
that  £.  M.  Armstrong  had  sold,  assigned, 
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aod  disposed  of  hia  property,  and  was 
about  to  sell,  aBsiga,  and  dispose  of  his 

Eroperty,  with  the  fraudalent  Intent  to 
luder,  cheat,  and  delay  hfg  creditors.  It 
was  not  obtained  upon  the  cround  that 
be  bad  fraudulently  contracted  the  debt, 
or  fraudulently  Incurred  any  liability  or 
obligation.  Therefore  the  written  state- 
ment ^ven  to  tne  furniture  company  does 
not  figure  very  much  In  this  case.  It  la  al- 
so apparent  that,  before  the  attachment 
was  levied,  E.  M.  Armstrong  had  sold, 
transferred,  and  mortgagred  all  of  hie  prop- 
erty for  the  purpose  of  paying  bona  Sde 
debts.  This  he  had  the  right  to  do.  It 
was  said  in  Tootle  v.  Coldwell,  SO  Kan. 
:i25,  134.  1  Pac.  Rep.  S29,  "that  a  debtor, 
even  In  failing  circumstances,  may  prefer 
creditors,  itthesame  Is  done  In  good  faith ; 
and  thlf),  not  on)y  In  the  form  of  actual 
payment  of  money  to  the  partlcularcredlt- 
ore  preferred,  but  also  In  the  form  of  the 
sale  or  appropriation  of  proiMrty,  or  the 
glTing  of  chattel  mortgages,  to  euch  cred- 
itors." Thereto  a  great  conflict  fn  the 
affldarlts,  Init  It  to  clearly  shown  by  ttae 
affldavltB  upon  the  part  of  the  defense 
that  the  ludebtednesa  of  James  Q.  Arm- 
■trong,  E.  M.  Jamison,  and  the  other 
creditors  who  were  secured,  was  all  bona 
Sde  indebtedness.  E.  M.  Armstrong  had 
the  right  under  the  law  to  prefer  the  cred- 
itors which  he  did  prefer,  if  the  same  waa 
done  in  good  faith.  The  evidence  shows 
this  to  be  the  case.  All  of  the  creditors 
were  paid,  excepting  the  plaintiffs  and 
others  ha  ring  claims  amounting  to 
about  $900.  The  order  and  Judgment  of 
the  district  coort  must  be  affirmed.  AU 
the  Justices  concurring. 


(46  Kan.  107) 


MiLLXB  T.  WbKKB. 


(Supreme  Court  of  Kansai.   May  9,  189L) 
ExBUPTioN— Tools  i.m>  Stock  in  Tiudb. 
Tinners'  tools  and  stock  in  trade  necessury 
to  carry  on  the  tirade  of  a  tinner,  and  used  for 
that  purpooe,  and  belns  the  only  means  of  sup- 
port for  the  owner  and  his  family,  are  exempt 
irom  seizure  and  forced  sale  under  the  eighth 
sabdiTision  of  section  8  of  the  exemptim  laws. 
{SyUalnu  by  StmpKm,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Dickinson  county;  M.  B. 
NicuoLSON,  Judge. 

Garver  A  Bond,  for  plaintiff  Id  error.  J, 
H.  MabaOt  for  defendant  In  error. 

SiHFBON,  C.  In  an  action  brought  by 
the  Blcbards  &  Conover  Hardware  Com- 
pany aKulust  Joseph  Weeks,  an  attach- 
ment was  issued  out  uf  the  district  court 
of  Dickinson  county,  and  Miller,  the  staer- 
Itr,  levied  the  order  of  attachment  upon 
a  certain  stock  of  hardware,  together 
with  tinners*  tools  and  materials,  as  the 
property  of  Weeks.  This  action  in  replev- 
in was  commenced  by  Weeks  against  the 
sheriff  to  recover  possesRlou  of  the  tinners' 
tools  and  materials,  they  being  claimed 
as  exempt  to  blm  by  virtue  of  the  eighth 
snbdiTlsIoD  of  section  3  of  the  exemption 
law.  The  cause  was  tried  by  a  jury,  who 
retamed  a  general  verdict  for  Weeks,  fix- 
ing tlie  value  of  tbe  tools  and  materials 
at  $500.  They  also  answered  special  In- 


terrogatories as  follows:  '(1)  At  the 
time  plaiutitt  made  the  assignment  to  S. 
O.  Cooke,  was  his  principal  business  tbat 
of  a  hardware  and  agricnltural  Imple- 
ment dealer?  Answer,  it  was  the  princi- 
pal branch  ot  bis  business.  <2)  Did  Weeks, 
prior  to  the  making  of  his  assignment, 
and  up  to  that  time,  depend  principally 
upon  his  hardware  and  agricultural  Im- 
plement business  for  the  support  ot  btm- 
self  and  family?  A.  H«  relied  upon  all  as 
one  business.  (3)  Was  We«ks  at  the  time 
of  said  assignmeut  a  practical  tinner?  A. 
No.  (4)  Were  the  tools  in  question  used 
In  the  hardware  and  implement  business 
of  plaintiff?  A.  Yes,  In  connection  with 
his  business.  (5)  Did  the  hardware  and 
Implement  bnslnera  of  plaintiff  constot 
principally  In  the  buying  and  selling  ot 
goods  already  manufactured,  and  did  tbe 
tinnare  and  so  forth  made  In  plalntifTs 
shop  constitute  only  a  small  percentage 
of  the  goods  sold  in  the  entfre  business  of 
plaintiff?  A.  The  tlnwarft  was  the  small- 
er part  of  hto  business.  (6)  Was  tbe  tin- 
ning business  of  plalattO  canied  on  Inde- 
pendently of  bis  hardware  buslnesat  A. 
No.  Q.  Was  the  sheet  Iron  buelnesa  of 
plaintiff  carried  on  Independently  of  hto 
hardware  business?  A.  No.  Q.  Was  the 
business  of  making  tinware  and  sheet- 
Iron  ware  run  in  connection  with  the 
hardware  business  at  the  time  the  assign- 
ment was  made,  or  was  It  at  that  time  a 
separate  business?  A.  All  parts  of  his 
business  was  mn  In  connection.  Q.  After 
making  the  assignment,  did  the  plaintiff 
have  any  other  means  of  support  except 
his  tin-work  and  sheet-iron  work?  A. 
No. "  A  motion  for  a  new  trial  was  over- 
ruled, and  the  cause  brought  here  for  re- 
view. Tbe  only  question  dtoeassed  or 
urged  by  counsel  for  plaintiff  In  error  Is 
whether  the  tools  and  stock  In  trade  are 
exempt  under  the  facts  presented.  It  to 
shown  by  the  record  that,  after  Weeks 
had  made  an  assignment  of  his  hardware 
stock  for  tbe  benefit  of  hto  credltora,  be 
Immediately  went  to  work  at  the  tinning 
business,  and  was  actually  engaged  at 
tin-work  when  the  levy  was  made.  He 
had  no  other  means  of  support  tor  hlmsdl 
and  family  than  that  derived  from  bis  tin- 
work.  While  he  was  not  a  good,  practi- 
cal tinner,  skilled  In  all  branches  of  such 
work,  yet  he  had  before  tbe  assignment 
worked  some  at  the  business,  and  had 
personally  used  the  tools,  and  at  the  time 
the  levy  was  made  was  engaged  In  put- 
ting a  tin  roof  upon  a  building.  The  Jury 
find  specially  that  after  he  made  an  as- 
signment of  his  hardware  stock  his  tin- 
shop  was  his  only  means  of  support. 
With  this  state  of  facts  we  have  been  una- 
ble to  distinguish  this  case  from  that  of 
Bliss  T.  Vedder,  84  Kan.  57,  7  Pac.  Bep. 
699.  Indeed,  we  think  the  case  to  a  strong- 
er one  for  the  claimant  than  the  one  cited, 
because  of  the  fact  tbat  after  the  assign- 
ment bU  tools  and  stock  in  trade  were 
the  only  means  of  livelihood  for  blmself 
and  family.  In  the  case  in  34  Kan.  and  7 
Pac.  Rep.,  Bliss,  the  claimant  of  the  ex- 
emption, was  engaged  in  editing  and  pub- 
lishing a  weekly  newspaper,  was  engaged 
In  Job  printing  In  partnership  wltE  one 
Crosby,  and  was  engaged  In  th*  loaa. 


Digitized  by 


Google 


Kan.)  I^ROT  A  G.  V.  A.  L.  B.  CO.  e.  SMALL.  695 


land,  and  Insurance  bualnees  with  one 
Mudgett.  The  buslntss  he  w&h  enKas^ 
In  with  Mudgett  wae  entirely  dlscunnuct- 
ed  with  and  dlsBlmilar  to  his  printing 
bnslnem.  ItUss  waa  nut  a  practlcai  prlut- 
er,  but  to  Bume  extent  used  the  prlntlng- 
press  and  type  tbrough  the  agency  of  em- 
ployee. In  this  case  the  sule  work  of  the 
claimant  ut  the  exemption  at  the  time  of 
the  levy  was  in  bis  tin-shop,  and  there  is 
no  conflict  in  the  evidence  but  that  the 
proceeds  of  eur-h  work  performed  by  bim- 
seir  was  bis  sole  means  of  support.  It 
was  agreed  by  the  parties  in  open  court 
that  the  value  of  the  property  Involved 
in  this  action  is  as  follows:  The  value  of 
the  tools,  S300,  and  the  value  uf  the  stock 
In  trade,  9200.  For  the  reason  that  at  tfao 
time  of  the  levy  be  was  actually  engaged 
in  the  tin-work  business,  and  It  was  the 
only  means  of  support  he  had  for  himself 
and  family,  we  hold  that  the  tools  and 
stock  in  trade  were  exempt.  It  Is  rec- 
ommended that  the  Judgment  be  affirmed. 

Per  Curiam.  It  Is  so  ordered;  all  the 
justices  concurring. 


tn  Kan.  300) 

Lerov  &  C.V.  A.  L.  B.Co.  et  a/,  v.  Small. 

(Supreme  Court  of  Kansas.    May  9, 1891.) 

AuBXDiiBNT  or  Plbadikos~Railroad  Riqht  ov 
Wat— Damages. 

1.  The  allowiag  of  amendmeiits  to  pleadings 
by  the  trial  court  Is  very  largely  within  its  dis- 
cretiOD,  and  so  much  so  that  it  is  very  saldom 
that  a  reviewing  court  oan  say  that  eiror  has 
been  oommltted  in  such  cases-  The  reviewing 
court  cannot  do  so,  unless  it  can  say  that  the 
trial  court  has  abused  its  discretion. 

2.  Where  a  railroad  company  antiiorlzea  Its 
contractors  employed  by  it  to  oonatmct  Its  rail- 
road to  procure  tbe  rif^ht  of  way  for  it,  which 
they  are  to  do  at  their  own  expense,  and  the  con- 
tractors, through  their  agent,  in  the  name  of  the 
railroad  company,  procure  a  rightof  way  through 
the  plaintiff's  premises  by  contract,  and  after- 
waras,  by  reason  of  such  contract,  procure  only 
nominal  damages  to  be  assessed  by  the  condem- 
natlon  e(muni8sloners  for  such  right  of  way,  and 
this  assessment  of  damages  la  all  done  mthout 
the  knowledge  or  consent  of  the  owner,  and  the 
railroad  is  constructed  by  the  contractors,  and 
aftra-wards  operated  by  the  railroad  company, 
bat  it  falls  to  fulfill  the  contract,  held,  that  the 
owner  may  recover  substantial  damages  from  tho 
railroad  company,  if  It  elects  to  retain  the  right 
of  way. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wilson  coun- 
ty; L.  Stili.well,  Judge. 

J.  H.  Richards  and  C.  S.  Reed,  for  plain- 
tiff in  error.  S.  S.  Kirkpatrick,toT  defend- 
ant in  error. 

Vai-entink,  J.  This  was  an  action 
brought  In  the  district  court  of  Wilson 
county  by  O,  V.  ainall  ugaiuBt  the  Leroy 
&  Caney  Valley  Air-Line  Itallroad  Compfi- 
ny  and  tlie  Missouri  Pacific  Bailway  Com- 
pany, in  which  the  plaintiff  alleged,  among 
other  things,  that  the  defendants  bad  con- 
structed their  railroad  across  his  land  un- 
der a  contract;  that  they  had  not  fulfilled 
thrir  contract,  buthadcommltted  a  breach 
thereof;  that  they  had  procured  condem- 
nation proceedings  to  be  instituted  and 
carried  on  to  consummation  without  bis 
knowledge,  in  which  he  waa  allowed  only 


nominal  damages ;  that  he  had  received 
no  compenBation  lor  hie  losses ;  and  asked 
that  the  condemnation  proceedings  be  set 
aside,  and  for  general  relief.  The  case 
was  tried  liefore  the  court  without  n  Jury, 
and  judgment  was  reudered  in  favor  of 
the  plaintiff,  and  against  the  defendants, 
that  they  should  pay  him  the  sum  of 
¥1,200  within  60  days,  or  relinqutBh  their 
right  of  way:  or,  if  they  ehuuld  do  nei- 
ther, then  tliat  the  ptatntiff  should  recover 
of  and  from  the  defendants  the  sum  of 
f1,200;  and  the  deftaidants.  as  plaintiffs 
in  error,  bring  the  case  to  thiB  court  for 
review.  It  appears  from  the  pleadings  an  d 
the  evidence, among  other  things, that  the 
Leroy  &  Caney  Valley  Alr-Llne  Railroad 
Company  waB  organized  In  1885  forthe  pur- 
pose of  constructlnga  line  of  railroad  from 
a  certain  point  in  Wilson  county  to  Elgin, 
in  Chautauqua  county.  The  company 
was  composed  entirely  of  persons  living 
along  the  line  of  the  proposed  railroad. 
Some  time  afterwards  a  committee  was 
sent  by  the  company  to  New  York  city, 
which,  in  pursuance  of  their  authority, 
succeeded  in  procnrlng  the  MlsBouri  Pacif- 
ic Railway  Company  and  one  Warren  H. 
Loss  to  enter  Into  a  written  contract 
with  this  new  company  for  the  purpose  of 
constructing  this  new  line  uf  railroad. 
By  the  terms  of  the  contract.  Lobs  was 
the  contractor  to  construct  the  rail- 
road, and  was  also  to  procure  the  right 
itt  way  for  the  railroad  companies,  at  his 
own  expense.  Afterwards  be  assigned  all 
his  rights  and  interests  under  the  con- 
tract to  Simmons  &  Sldell,  a  partnership 
firm  composed  of  James  A.  Simmons  and 
Cornelius  V.  Siaell,  who  afterwards  con- 
structed the  railroad  under  the  contract. 
Prior,  however,  to  their  conBtruction  of 
the  railroad,  they  employed  Isaac  Hud- 
son to  procure  the  right  of  way  through 
Wilson  county.  Commissioners  were  also 
appulntel  to  procure  the  right  of  way 
through  that  county  by  virtue  of  condeni- 
natltm  proceedings.  Hadsun  afterwards, 
for  the  contractors  and  the  railroad  com- 
panies, entered  into  the  contract  sued  on, 
which  was  and  is  a  contract  with  the 
plaintiff.  Small,  and  bis  wile  for  a  right  oE 
way  through  Small's  premises.  Upon  th« 
face  nt  this  contract.  Small  and  wile  were 
the  parties  of  the  first  part,  and  the  Leruy 
&  Caney  Valley  Air-Line  Railroad  Compa- 
ny was  the  party  of  the  second  part,  and 
the  right  of  way  was  procured  for  such 
railroad  company.  The  contract,  how- 
ever, was  not  signed  by  either  of  the  rail- 
road companies,  nor  by  Hudson,  nor  by 
the  contractors,  but  only  by  Small  and 
wife.  The  commissioners  appointed  to 
procure  the  right  of  way  were  Inetructed 
by  Hudson,  on  account  of  said  contract 
with  Small  and  wife,  to  assess  only  nom- 
inal damages  for  the  rightof  way  through 
Small's  land,  and  through  other  lands 
where  similar  con  tracts  had  been  entered 
Into  between  Hudson  and  the  owners  of 
the  lands;  and  the  coramlssloners  In  fact 
assessed  only  nominal  damages  for  the 
right  of  way  through  Small's  land,  to-wit, 
$1  for  one  quarter  section  of  land,  fl  for 
a  half  quarter  section  of  land  and  f80 
for  another  half  quarter  section  of  land, 
and  nothing  for  the  remainder.  Small 
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bad  no  knowledge  of  tbls  assessment  an- 
tit  after  ft  was  too  late  to  take  an  appeal, 
and  therefore  never  took  an  appeal.  The 
railroad  was  afterwards  coustructed  by 

the  contractors,  ond  Is  now  operated  by 
the  railroad  companies.  The  L.eroy  & 
Caney  Valley  Air-Line  Railroad  Company 
waa  and  is  the  nomintil  owner  thereof, 
but  the  Mlesouri  Paciflu  Hallway  Compa- 
ny was  and  Is  the  real  owner  thereof. 

Tbe  nrst  alleged  error  Is  the  ruling  of 
the  court  below,  refusing  to  strike  from 
the  flies  the  plaintiff's  amended  petition. 
This  amended  petition  had  been  tiled  up- 
on lea  re  nt  the  court  previouuly  given,  but 
it  is  claimed  that  It  is  a  departure  from 
the  original  petition.  It  is  not  such  a  de- 
parture, however,  from  the  original  peti- 
tion as  to  make  It  objectionable;  besides, 
the  allowing  of  amendments  to  pleadings 
by  the  trial  court  is  very  largely  within 
its  discretion,  and  so  much  so  that  it  is 
very  seldom  that  a  reviewing  court  can 
say  that  error  bus  been  committed  In  such 
cases.  The  reviewing  court  cannot  do  so 
anlesB  it  cansaf  tbut  the  trial  court  has 
abused  Its  discretion.  We  cannot  say  so 
In  tblB  case. 

There  are  various  other  complaints 
made  concerning  the  various  rulings  ol 
the  court  below,  but  they  do  not  require 
any  separate  or  special  consideration. 
Grouping  the  most  of  them  together, 
we  think  they  amount  substantially  to 
this :  It  Is  claimed  that,  as  the  con- 
tract with  Small  and  wife  for  the  right 
of  way  throDgh  his  premises  was  not 
signed  by  either  of  the  railroad  compa- 
nies, nor  filed  for  recf}rd  In  the  office  of  the 
raster  of  deeds,  nor  made  by  any  direct 
agent  of  either  uf  the  railroad  companies, 
but  only  by  an  agent  of  the  contractors, 
it  cannot  aliect  any  of  their  rights  or 
interests  In  the  least.  It  was  alleged, 
however,  In  the  plaintiff's  petition  that 
the  contract  was  executed  between  the 
plalntifi,  Small,  and  the  Leroy  &  Caney 
valley  Air-Line  Railroad  Company,  and 
this  tillegatlon  was  not  denied  by  any  one 
under  oath,  and  therefore  It  must  be  tak- 
en as  true.  Civil  Code,  §  108.  Besfdns,  the 
argument  proves  too  much ;  for  If  Hudson 
and  the  contractors  had  no  authority  to 
procure  the  right  of  way  for  the  railroad 
companies  by  any  direct  contract  with 
the  owner  of  the  land  through  which  the 
railroad  was  constructed,  thru  Hudson 
and  the  contractors  would  have  no  au- 
thority to  procure  the  right  of  way  in  any 
other  manner  for  the  railroad  companies : 
and  as  the  whole  of  the  right  of  way 
through  Small's  land,  and  through  all  the 
other  lauds  In  Wilson  county,  was  pro- 
cured only  through  the  intervention  of 
HudHon  and  the  contractors,  the  railroad 
companies  would  not  have  and  have  not 
any  right  of  way  through  the  plaintiff's 
(Small's)  lands,  or  through  any  other  per- 
son's lands.  The  evidence  shows  that 
Hudson  and  the  contractors  did  every- 
thing in  procuring  tlie  right  of  way,  that 
procured  by  virtue  of  condemnation  pro- 
ceedings as  well  as  that  procured  by  con- 
tract. The  contractors  and  Hudaon  were 
really  the  agents  of  the  railroad  compa- 
nies to  procure  the  right  of  way,  and  the 
railroad  companies  are  bound  by  thtir 


agents*  acts.  And,  If  tbey  are  so  bonnd, 
— that  Is,  If  they  are  bound  by  tbe  acts  of 
the  contractoi-8  and  Hudson  in  procuring 
their  right  of  way.— then  the  Judgment  of 
the  court  below  is  correct.  Bat,  if  tbey 
are  not  so  bound,  etill  the  Judgment  Is 
correct;  for,  if  tbey  are  not  bound,  then 
they  can  take  no  benefits  from  the  acts  of 
Hudson  and  the  contractors  in  procuring 
the  right  of  way  for  the  raHroad  compa- 
nies, and  In  that  event  tbey  have  obtained 
no  right  of  way  through  tbe  plaintiff's 
(Small's)  premises,  neither  by  contract 
nor  by  condemnation  proceedings;  and  as 
they  have  actually  constructed  their  rail- 
ro»]  through  such  premiscfl,  and  are  now 
operating  the  same,  they  are  still  liable 
for  the  resulting  damages,  and  this  makes 
the  Judgment  oil  the  court  below  correct. 
We  think  It  is  correct  upon  the  view  that 
the  railroad  companies  are  bound  by  the 
acts  of  Hudson  and  the  contractors.  It 
cannot  be  possible  that  a  railroad  compa- 
ny, with  Its  contractors  and  tbeir  agent, 
can,  by  the  methods  resorted  to  lu  tbe 
present  case,  procare  a  right  ol  way 
throngh  a  man's  land  for  nothing.  Such 
is  not  the  constitutional  or  statutory 
mode  of  procuring  a  rlgnt  of  way,  and  we 
do  not  think  that  It  can  be  upheld.  We 
do  not  think  that  there  is  anything  fur- 
ther In  this  case  tha  t  requires  consideration 
or  comment.  The  Judgment  of  the  court 
below  will  be  affirmed.  All  the  Justices 
concurring. 

(4«  Kan.  SSS) 

Cu-NNINOBAU  V.  Martin. 
(Supreme  Cmm  of  Knnsaa.         S,  1891.) 

ExcHANan— Right  to  FoassssiOM. 

Where  M.,  the  owner  of  a  tract  of  land,  and 
C. ,  the  owner  of  a  horse,  exchange  the  one  for 
the  other.  If.  executing  to  C.  a  warranty  deed 
for  the  land,  and  C.  execatlns  to  M.  an  absolute 
bill  of  sale  for  the  horse,  giving  to  M.  In  terms 
tbe  right  U>  tbe  Immediate  possession  of  the 
horse,  held,  that  M.  at  once  beoomes  the  owner 
of  tbe  horse,  and  entitled  to  tbe  immediate  pos- 
session thereof;  andwbere  M.  afterwards  obtains 
tbe  possession  of  the  horse,  and  C.  then  commences 
an  action  of  replevin  therefor,  held,  that  in  sach 
action  C.  caouot  show  by  parol  testimony  that 
tbe  contract  was  that  C.  was  to  retain  the  pos- 
session of  the  horse  until  M.  should  fnmUh  to  C. 
an  abstract  of  title  for  the  land. 
{Syllabus  by  Wie  Court. ) 

iiirror  from  dlRtrlct  court,  Allen  connty ; 
L.  STI1.LWELI.,  Judge. 

Kiiif^nt  &  FoiiHt,  for  plaintif!  In  error. 
BentoD  dt  Hcott,  for  defendant  lu  error. 

Valentine.  J.  This  was  an  action  of  re- 
plevin, brought  In  thedlstrict  court  of  Allen 
county  by  1).  Cunningham  against  Ly- 
man C.Martin  lor  the  recovery  of  a  certain 
stallion  known  by  the  name  of*  Hercules.  ** 
A  trial  was  commenced  i>etoro  the  court 
and  a  Jury,  and  at  the  dose  of  the  plain- 
tiff's evidence  the  defendant  demurred 
thereto  upon  the  ground  that  It  did  not 
prove  any  cause  of  action,  and  tbe  court 
sustained  thedemurrer,  and  rendered  Jodg- 
mentln  favor  of  thedefendantand  against 
theplalntiff ;  and, torevereethisJodgmMit, 
the  plaintiff,  as  plaintiff  In  error,  brings 
the  case  to  this  court.  It  appears  from 
tbe  evidence  that  on  June  30,  1887|  tlM 
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plaintiff,  CunnlashaiD,  owned  tbe  horRe  In 
controveniy,  and  the  defeodaut,  Marttn, 
owned  a  certain  tract  of  land  conalstlng 
of  hO  acres  In  Otiautauqna  uouuty,  subject, 
however,  to  a  certain  fSOt)  mortgage  and 
the  taxes  forthat  yeor.  Tiieyrntered  into 
a  contract  Tor  the  exchauKe  of  tbe  horse 
and  tbe  land,  the  one  for  the  other,  and 
for  tblB  purpose  Martin  executed  a  general 
warranty  deed  to  CunDingham  for  the 
land,  except  as  toaald  niO''tgageand  taxes, 
and  Cunningham  executed  to  Martin  a 
bill  uf  sale  fur  thehurse;  and  each  ot  these 
instruments  was  duly  delivered.  After- 
wards Martin  sent  a  written  unler  by  a 
young  Mr.  Conner,  requesting  Cunning- 
ham to  deliver  the  horae  to  Conner,  the 
bearer  of  the  order,  which  Cunningham  re- 
fused todo;  and  Martin  then  went  toOua- 
nlnghain's  premises,  and  took  tbe  horse, 
Connlngham  being  absent  at  the  time. but 
some  of  his  family  b^ng  prramt.  Cdq- 
ningham  then  commenced  ttain  action  ot 
replevin  agalnpt  Martin  to  recover  the 
bOTse.  The  aforeaald  bill  ol  sale  and 
written  order  read  as  follows:  Bill  of 
sate;  "Humboldt,  Kansas.  June  20,  1KS7. 
For  value  received  I  have  this  day  sold 
my  bay  stallion  *  Hercules'  to  L.  C.  Mar- 
tin, and  received  payment  in  full,  and 
agree  to  keep  said  horse  tree  ot  cost  for 
tbe  said  Martin  until  September  first,  or 
deliver  him  at  anytime  he  or  anyone  may 
call  for  him  with  an  order  from  the  said 
Martin.  O.  D.  Cunningham.  "  Order : 
"Cherryvale,  Kan..  July  ao,  '87.  Mr.  Cun- 
ningham :  Yon  will  please  let  bearer  have 
the  borne  'Hercules'  on  this  order,  and 
oblige L.  G.  Martin."  On  the  trial  Cun- 
nlngham  testified.  In  anbstance,  that,  un- 
der tbe  con  tract  entered  Into  between  him- 
self and  Martin,  he  (Cunningham)  was  to 
retain  tbe  possetwlon  ot  tbe  burse  until 
Martin  should  furnish  to  him  a  certain  ab- 
stract of  title,  which  Martin  had  never 
done.  Martin  claimed  otherwise,  how- 
ever, and  that  he  never  agreed  to  let  Cun- 
ningham retain  tbe  possession  ot  the  horse, 
except  as  stated  In  the  bill  of  sale;  and  be 
relied  tor  his  proof  as  to  this  upon  the 
facts  of  tbe  case,  as  developed  by  the  plain- 
tiff'sevldeuceand  the  written  Instruments; 
and  the  court  below,  npon  the  demurrer 
to  the  plaintiff's  evidence,  decided  in  favor 
ot  Martin,  and  against  Cunningham.  It 
would  seem  to  us  that  tbe  decision  ot  the 
cunrt  below  is  correct.  The  deed  tor  the 
land  was  a  general  warranty  deed,  except 
as  abuve  stated,  and  whs  executed  and  de- 
livered, thereby  transferring  Immediately 
and  absolutely  all  Martin's  Interest  In  the 
land  to  Cunningham:  and  the  bill  ot  sale 
was  also  of  such  a  character  as  to  trans- 
fer at  once  and  absolutely  all  of  Cunning* 
ham's  title  and  right  of  posfesHlno  In  and 
tu  the  burse  to  Martin,  and  to  authorlce 
Martin  to  take  tn^  possession  of  the  horse 
at  any  time  when  he  might  choose  to  do 
so.  and  this  bill  of  sale  was  delivered  at 
once  to  Martin.  We  think  the  tacts  of  tbe 
case,  including  tbe  bill  ot  sale,  prove  con- 
clusively thatthe  title  to  the  horse  In  ques- 
tion and  the  right  to  tbe  possession  there- 
of had  been  transferred  absolutely  to  Mar- 
tin, and  that  Martin  was  entitled  to  his 
possession  wben  this  action  was  cora- 
menced,  and  therefore  we  think  tbe  decis- 


ion of  the  court  below  was  and  is  correct. 
The  Judgment  of  the  court  below  will  be 
affirmed.  AU  tbe  Justices  concurring. 

(«  Kan.  m) 
City  of  Ft.  Scott  v.  Canpirld. 
(Supreme  Court  of  Kanma.    May  9,  1801.) 
Defective  Sidewalks— Evidence. 
Certain  alleged  errors  wiUi  regard  to  offers 
to  latrodace  evidence,  aad  the  court's  refusal  to 
permit  such  evidence  to  be  Introduced,  examined, 
and  hetd,  that  no  material  error  was  ocnnmltted. 
{Sytlabus  by  (fte  Court.) 

Error  from  district  conrt,  Bourbon 
county ;  C.  O.  Fhencb,  Judge. 

E.  F.  tVa/v  und  Ira.  D.  Bronaoa^  for 
plaintiff  in  error.  BRwden  A  Voon,  for 
defendant  in  error. 

Vai.rnti.\r,  J.  This  was  an  action 
brought  In  the  district  court  of  Bourbon 
county  by  David  C.  Canfield  against  tbe 
city  of  Ft.  Scott  to  recover  damages  for 
personal  injuries  alleged  to  hove  been  sos- 
talned  by  him  by  reason  of  a  defective 
sidewalk.  A  trial  was  had  before  tbe 
conrt  and  a  Jury,  which  resulted  In  a  ver- 
dict and  Judgment  In  favor  of  the  plaintiff 
and  against  the  defendant  for  fl.OOO  dam- 
ages; and  the  defendant,  as  plaintiff  In 
error,  brings  the  case  to  this  court  for  re- 
view. Two  questions  only  are  presented 
by  the  plaintiff  In  error  for  consideration 
by  thlscourt.and  they  are  as  follows:  (1) 
During  the  trial,  and  while  O.  B.  Leslie, 
the  street  commissioner,  was  testllylng 
as  a  witness  on  buhall  ot  the  defendant, 
It  was  shown  that  tbe  plaintiff  did  some 
work  for  tbe  city  In  putting  down  some 
cross-walks;  that  he  did  his  work  well, 
but  that  he  was  a  *'llttle  slow."  As  to 
what  kind  of  cross-walks  these  were  the 
record  Is  silent.  The  recurd  then  shows 
as  follows:  "Defendant  here  offered  to 
prove  by  this  witness  that  where  the  ma- 
terial Is  furnished  tbat  hltrand-mlss  side- 
walks are  put  down  at  a  customary 
price  here  In  the  city,  at  a  cent  a  foot,  and 
tbat  a  guod  workman  would  put  down 
over  160  feet,  except  In  some  Instances 
where  one  may  be  able  to  put  down  200 
feet,  and  earn  S2.00.  Plaintiff's  objection 
to  thta  offer  was  sustained.  To  which  de- 
fendant duly  excepteil  and  excepts."  (2) 
The  record  also  shows  that  during  the 
trial,  and  while  CanDeld  was  testifying  as 
a  witness  on  bis  own  behalf,  the  following 
occurred:  "Plaintiff  hereupon  tiffered  to 
show  that  the  street  commissioner,  in  a 
conversation  with  Mr.  Canfield.  stated  to 
him  that  he  had  knowledge  uf  tbe  dilapi- 
dated condition  ot  the  sidewalk,  and  had 
been  wanting  to  repair  It  some  time  be- 
fore that,  but  cuuldnt  get  the  order  to 
do  so.  The  offer  was  overruled  and  de- 
nied. "  This  is  complained  of  by  the  city, 
defendant  below,  as  "misconduct  of  plain- 
tiff during  tbe  trial."  With  reference  to 
the  first  claim  of  error,  it  is  not  shown 
what  "hit-and-miss  aidewalks"  are.  or 
that  the  witness  ever  saw  a  sidewalk  ot 
that  kind,  or  that  he  knew  what  tbe  cost 
of  such  a  sidewalk  was  or  wuuld  be,  or 
that  he  knew  how  much  ot  such  a  side- 
walk a  good  workman  could  put  down  ; 
and,  although  he  was  a  street  commls- 
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Bloner,  still  we  shoulcl  not  aesume  wltli- 
out  prool  that  he  knew  everj-thinj?.  We 
cannot  say  that  any  material  error  was 
committed  by  the  court  below  in  Its  re- 
fusal to  grant  the  defendant's  offer  to 
introduce  this  eTidence.  The  second  claim 
of  error  does  not  reqaire  any  comment. 
The  judgment  of  the  court  below  will  be 
affirmed.   All  the  Justices  concurring. 


(46  Kan.  248) 

KA.N8AB  ClTT  &  T.  RY.  CO.  T.  VICKROT. 
(Supreme  Court  of  Kanacu.   May  9, 1891.1 

Ehinbst  Domain— CoMPENSATios — Opinion  Evi- 

DGNCE. 

1.  The  caae  of  Railway  Co.  v.  Splitlog,  45 
Kan.  — ,  86  Rus.  Rep.  202,  referred  to  and  fol- 
lowed. 

2.  In  appeals  from  tbe  awards  of  commts- 
sioners  in  condemnation  proceedings,  opinions  as 
to  the  value  of  property  should  be  confined  to  the 
property  in  question,  unless  on  cross -examination, 
for  the  purpose  of  testing  the  knowledge  and 
competency  of  the  witness,  theralue  td  adjoiolacr 
property  is  inquired  of. 

(Syllabus  by  the  Court. ) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Mii.i.eh,  Judge. 

M.  A.  how  and  W.  F.  Evans,  for  plain, 
tiff  in  error.  Tbos.  P.  Fenlou,  T.  S. 
Brown,  and  John  A.  Hnle,  for  defendant 
lu  error. 

PiSR  Curiam.  Thomas  Vlekroy  appealed 
from  an  award  made  by  comnilHsioners 
to  lay  off  and  condemn  a  rijcht  of  way 
throuRh  hlB  premiseH  in  Wyandotte  coun- 
ty for  the  KanauH  tlty  &  Tuprka  Railway 
Company.  The  award  made  by  the  com- 
missioners was  aa  follows: 

Amount  of  land  takeo,  8  90-100  acres. 

Value  of  land  taken  929,850 

Amount  of  damages  to  land  not  t^on   2,500 

House   4S0 


Total  188,800 

The  Jury  returned  n  verdict  fur  Vlekroy, 
and  asnessetl  hlH  damufceM  at  f  19.52r>.f>0. 
They  valued  the  land  actually  taken  for  a 
riicht  of  way  at  flOpUOO  per  acre,  and  upon 
this  they  allowed  interest  amounting  to 
$2,4^.50.  They  allowed  $7..50U  as  dam- 
ages tu  the  land  not  taken.  The  trial 
conrt  rendered  Judgment  upon  the  verdict 
of  the  Jury,  of  which  the  railway  company 
complains.  The  tract  ofland  outof  which 
the  right  ol  way  was  appropriated  Is  acre 
property,  amounting  to  about  15  acres. 
It  is  in  the  town  of  Armourdale.  No  part 
of  the  tract  hae  ever  been  platted  as  a 
part  of  or  as  an  addition  to  the  town. 
The  tract  is  900  feet  long  by  066  feet  wide. 
The  right  of  way  was  condemned  out  of 
the  northern  portion  of  the  tract,  leaving 
a  strip  of  land  about  l.SO  feet  wide  on  the 
north  and  a  strip  about  350  feet  wide  on 
the  south  side  of  the  right  of  way.  It 
was  claimed  by  the  pluiutlH  below  that 
the  market  value  of  the  strip  of  land  north 
of  th(!  right  of  way  was  depreciated  by 
the  appropriation,  and  the  Jury  so  found. 
No  claim  was  made  for  damages  to  the 
land  south  of  the  right  of  way,  the  plain- 
tiff having  testified  that  that  part  of  the 
land  sustained  no  damage  or  injury.  The 
north  side  of  the  property  Is  bounded  by 
VL  large  tract  of  unsettled  and  unimproved 


land,  belonging  to  the  Union  Pacific  Rail- 
road Company.  The  south  side  ie  bound- 
ed by  acre  property,  subdivided  into  blocks, 
and  on  the  east  and  west  are  alleys  15  feet 
wide.  On  the  east  and  west  of  the  alley<} 
the  land  has  been  platted  into  lute.  The 
land  was  called  by  the  owner '*a  farm  on 
a  small  scale."  On  the  north  strip,  above 
the  right  of  way,  Is  a  frame  house,  the 
main  building  of  which  is  86x20  feet,  with 
an  L  addition  15x20  feet, — n  two-story 
building.  The  house  ccMit  about  f],900. 
Upon  the  trial  the  plaintiff  below,  over 
the  objections  and  exceptions  of  the  rail- 
way company,  introduced  evidence  show- 
ing the  market  value  of  the  lots  adjoining 
and  also  adjacent  to  the  tract  of  land  up- 
on the  east  and  west  sides  thereof.  These 
lots  were  on  different  streets  of  Armour- 
dale.  Someof  the  lots  were  upon  business 
streets,  with  business  houses  upon  them ; 
others  were  residence  lots,  improved. 
Some  ol  the  lots  were  near  the  tract  of 
land  through  which  the  right  of  way  was 
taken,  and  others  were  several  hundred 
feet  away.  Some  of  the  lots  were  on  Kan- 
sas avenue, the  principal  business  street  of 
Amotirdale,  and  about  300  feet  south  of 
the  tractof  land.  The  plaintiff  aleo  offered 
evidence  of  the  number  of  lots  that  his 
tract  of  land  could  be  divided  into,  theaiie 
of  the  lots,  and  the  value  of  the  lots,  if  the 
tract  were  platted  and  so  divided.  Among 
other  evidence  of  this  kind  was  thefollow- 
ing;  Thomas  Vlekroy :  "Question.  How 
many  lots  of  the  siae  of  the  lots  that  you 
have  estimated  to  be  worth  from  f  1.^ 
to  $l,SOO  could  be  made  out  of  your  prop- 
erty, per  acre?  By  Mr.  Hutchings.  We 
object  to  that  as  Incompetent,  irrelevant, 
Immaterial,  and  cross-examination  of  the 
witness.  By  the  Court.  Has  not  beeu 
shown  to  know  anything  about  it,  or 
that  he  has  had  any  experience  In  plat- 
ting. Q.  By  Mr.  Fenlon.  You  know  the 
size  of  these  lute,  do  you?  Answer.  Yef». 
Q.  Taking  the  slseof  these  lots,  how  many 
wonld  constitute  an  acre?  (Objected  tu 
by  defendant's  counsel  on  grounds  last  be- 
fore stated.  Objection  overruled  by  the 
court.  Defendant  duly  excepted.)  A. 
Ten:  ItwlU  make  ten  lota  out  of  an  acre." 

In  Railway  C!o.  v.  Splitlog,  46  Kan.  — , 
25  Fac.  Rep.  :j02,  It  was  said.  In  a  case 
very  much  like  this,  that,  "while  therein 
a  want  of  harmony  Ip  the  authorities,  we 
think  the  weight  of  authority  holds  that 
where  expert  witnesses  are  called  to  testi- 
fy as  to  value  in  damage  cases,  or  where, 
under  the  exception  to  the  general  rule 
that  none  but  experts  may  give  upluiuns. 
non-expert  witnesses,  familiar  with  the 
subject  of  the  euntroversy,  are  jiermltted 
to  give  opinions  as  to  values,  such  evi- 
dence—that is,  such  opinions  as  to  values 
—should  be  conflneil  to  the  market  value 
of  the  property  In  controversy  In  all  cases 
where  witnesses  can  be  obtained  who  are 
familiar  therewith.  •  •  •  Witnesses 
testifying  as  to  the  value  of  such  land  may 
consider  any  use  to  which  theground  may 
be  presently  put  in  forming  their  (iplnions 
as  to  its  value,  and  Its  surroundings  may 
be  shown  to  the  Jury,  its  near  news  to  or 
difttHUce  from  a  town,  village,  or  city,  or 
other  improvements  that  tend  to  affect  its 
value;  but  the  Jury  are  to  value  the  land 
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as  a  whole  In  the  eondltlon  In  which  It 
was  when  taken.  They  hare  nuthlnip  to 
do  with  Its  subdiTlBlonlDto  lota  or  blocks. 
They  may  consider  Its  location,  and  the 
effect  Us  location  has  upon  Ita  value  aa  a 
whole;  but  the  evidence  as  to  bow  many 
lots  it  would  make,  and  what  they  would 
Bell  for  after  the  subdivision,  Is  wholly  lm> 
proper. "  The  principle  announced  In  that 
decision  controls  this.  As  already  decld- 
nd  by  this  court*  opinions  as  to  the  value 
of  property  In  such  cases  as  this  should 
be  coiifinud  to  the  property  In  question, 
nnless  on  cross-examination,  for  the  pur- 
pose of  testlniE  the  knowledge  and  com- 
petency of  the  witness,  the  value  of  ad- 
joining property  is  Inqnired  ol.  Lewis, 
Em.  Dom.  §  435 ;  Wyman  t.  Ballroad  Co., 
18  Mete.  (Maas.)  316. 

Among  other  of  the  cogent  reasons  why 
the  foregoing  evidence  referred  to  should 
have  been  rejected.  Is  that  such  evidence 
Introduced  into  the  case  collateral  issues 
as  to  the  value  of  lots,  Improved  or  unim- 
proved, near  by  and  also  distant  from  the 
tract  of  land  in  controversy.  Further,  in 
this  case,  Thomas  Vickroy.  B.  B.  Arm- 
strong, George  W.  Betta,  and  others  tes- 
tified that  they  knew  the  market  value  of 
the  tract  of  land  from  which  the  right  ot 
way  was  taken,  and  also  testified  as  to 
Its  market  value;  hence  there  was  no  dif- 
6culty  in  dnding  witnesses  who  conld  tes- 
tify as  to  the  value  of  the  property.  Gx- 
ceptlonul  evidence  was  not  needed.  The 
trial  court  attempted  to  correct  by  its  in- 
etructionatheerrorlnto  which  It  fell,  hut  it 
did  not  expressly  withdraw  from  the  con- 
sideratloD  of  the  Jury  the  erroneous  evi- 
dence  commented  upon:  hence  the  errors 
were  not  cured.  Counsd  for  plaintiff  be- 
low refer  tn  Ballroad  Co.  v.  Chapman,  38 
Kan.  807, 16  Pac.  Bep.  695;  Railroad  Co.  v. 
Ehret.  41  Kan.  22,  20  Pac.  Bep.  63S;  Rail- 
road Co.  V.  Cosper,  42  Kan.  561,  22  Pac. 
Kep.  634;  and  several  other  elmtlar  decis- 
ions of  this  eonrt.  These  decisions  do  not 
conflict  with  the  recent  opinion  handed 
down  In  Railway  Co.  v.  SplUlbg,  supra. 
In  all  of  these  declslona  the  wltnesRee  tes- 
ttfled  as  to  the  value  of  the  land  In  contro- 
versy. They  did  not  testify  as  to  tlie  spe- 
cific value  of  adjoining  farms  or  adjacent 
farms,  or  adjolninf;  lots  or  adjacent  lots, 
ur  other  farma  or  lots  fn  the  vicinity.  In 
the  Chapman  Case,  unlike  this  case,  the 
property  bad  no  market  value.  Bat  even 
lu  that  case  It  was  said:  **  Whore  proper- 
ty has  a  market  value  the  rule  is  strict, 
and  requires  only  that  value  t<i  be  shown; 
but  where  it  is  shown  that  the  property 
Is  without  a  market  value,  then  the  law 
allows  the  next  best  evidence  to  be  given 
toascertaln  itevalue.  Tbeproperty.then, 
maybe  compared  with  other  property; 
Its  value  may  be  determined  by  persons 
who  are  shown  to  be  judges,  or  who  have 
knowledge  of  the  values  of  real  estate  in 
that  vicinity ;  and  their  opinions  may  be 
glvm  of  the  value  of  the  property  [in  ques- 
tion,] which  In  this  case  was  the  best  evi- 
dence It  was  possible  lo  secure."  We  ap- 
prove all  that  was  said  in  the  Chapman 
Case,  and  all  of  the  other  decisions  of  this 
court  referred  to,  concerning  opinion  evi- 
dence as  to  the  value  of  the  property  tak- 
en or  Injured;  bat  those  cases  do  not 


reach  the  Splitlos  or  tiibi  case.  We  ex- 
pressly aflSrm  all  that  was  said  by  Mr 
Justice  Bbewbb  In  Railway  Co.  v.  Paul, 
28Kun.  816:  "The  values  of  real  estate, 
especially  in  localities  where  there  are  few 
changes  in  property,  are  not  soabsolntely 
certain,  and  cannot  be  determined  with 
absolute  exactness,  and  In  respect  to  them 
the  testimony  of  witnesses  partakes 
lai^ely  of  the  nature  of  opinions,  and  yet, 
from  the  necessities  of  thecase,  ithoscome 
to  be  recognized  tliat  such  testimony  Is 
competent.  It  Is  the  best  that,lD  the  nat- 
ure of  things  can  be  obtaiued;  (or  a  de- 
scription by  a  witness  of  the  locality  ot 
any  given  tract,  its  improvements  and 
snrroandings,  would  ordinarily  throw 
little  light  upon  the  question  of  Its  value. 
So  many  things  enter  into  and  affect  such 
value  chat  a  witness  would  be  unable  to 
describe  them  all,  or  even  to  comprehend 
them  all  fully.  Hence  It  baa  become  pret- 
ty generally  established  that  a  witness 
who  testifies  that  be  Is  acquainted  with 
the  values  of  real  estate  In  the  locality 
may  give  his  opinion  as  to  the  value  of 
any  particular  tract"  in  question.  If  the 
rule  thus  stated  had  been  followed  In  the 
introduction  of  the  evidence  lu  this  case, 
and  the  witneasea  who  resided  In  the  vicin- 
ity of  the  tract  ot  land  appropriated  or  In- 
jured, and  who  were  familiarly  acquainted 
with  the  tract,  Its  locution,  advantages, 
character,  etc.,  had  merely  testified  to  the 
value  of  the  land  taken,  and  the  value  of 
the  land  not  taken  before  and  since  the  In- 
jury of  which  complaint  Is  made,  there 
would  not  have  been  any  ground  tor  re- 
versal upon  the  matters  commented  upon. 
The  Judgment  of  the  district  court  will  be 
reversed,  and  canae  remanded  for  a  new 
trial. 

-  '  <«  Eu.  m) 

BUIGBKAN  V.CLAUB. 

{Supreme  Court  tiS  Xomcu.  May  9. 1891. ) 

Bivntw  oiT  Apfbal— Failtob  to  Uovi  fob  ITst 
Tbul— AssiGsmiT  or  Bbroeb. 

Errors  occurrins  during  the  trial  cannot  be 
considered  by  the  supreme  court  unless  a  motion 
for  a  now  trial,  founded  upon  and  incladlng  such 
eiTors,  has  been  made  by  the  oomplalnlDg  party, 
and  acted  upon  by  tbe  trial  court,  aad  its  mllng 
excepted  to,  and  afterwards  aailgned  far  error  m 
the  sni^me  cour*  . 
{^Viabv*  hu  Q-A.  Court.) 

Error  from  district  court,  Marshall 

county;  E.  Hdtchinhon,  Judge. 

IV.  A.  Calderliead,  for  plaintiff  in  error, 
J.  A.  Brougbton,  for  defendant  in  error. 

Valentine,  J.  AH  the  matters  and 
things  complained  ot  as  errors  In  this  case 
are  sncb  as  occurred  during  the  trial  in 
the  court  below.  At  tbe  close  of  the  trial 
in  that  court  the  jury  found  In  favor  of 
the  defendant  and  against  the  plaintiff. 
Tbe  plaintiff  then  moved  for  a  new  trial, 
setting  forth  in  his  motion  various 
grounds,  Including  the  rulings  now  com- 
plained of.  This  motion  was  heard  by  the 
court  and  overrnled,  and  no  exception 
was  taken  to  the  ruling.  Judgment  was 
then  rendered  In  favor  of  tbe  defendant 
and  against  tbe  plaintiff  for  coats,  and  the 
pinintlfi.  as  platntttf  In  error,  brings  the 
case  to  this  conrt  for  review ;  bat  he  does 
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not  flBBtffn  the  rnHng  of  the  conrt  below 
nponfala  motion  for  a  new  trial  as  error* 

and  therefore  It  Is  claimed  by  the  defend 
ant  In  error  tbet  there  Is  DOtlilng  presfiit- 
ed  by  the  petition  In  error  for  review  In 
thla  court.  Under  the  deciatone  of  this 
court  this  claim  of  the  defendant  In  error 
is  correct.  Carson  t.  Fnnk,  27  Kan.  524; 
Clark  V  Sehnor,  40  Kan.  72, 19  Pac.  Rep. 
S27:  Landaaer  r.  Hoagland,  41  Kan.  620. 
21  Pac.  Rep.  645;  Bank  v.  Jaffray,  41  Kan. 
691, 19  Pac.  Rep. 626;  Cfty  of  McPhereon  t. 
Uannlns.  43  Kan.  129.  28  Pac.  Kep.  109. 
Errors  nccnrrlnK  durluK  the  trial  cannot 
be  considered  by  the  supreme  court  unless 
a  motion  tor  a  new  trial,  fonnded  upon 
and  Including  ench  errors,  has  been  made 
by  the  complaining  party,  and  acted  upon 
by  the  trial  court,  and  Its  mllng  excepted 
to,  and  afterwards  assigned  for  error  In 
the  Kopreme  court.  In  connection  with 
the  cases  abuve  cited,  see,  alflo,  Baettinfuer 
T.  Harley,  84  Kan.  685,  0  Pac.  Rep.  197. 
The  Indgmeot  of  the  court  below  will  be 
affirmed.   All  the  .iusticcs  concurring. 

(46  Ku.  ITS)   

Stcubbaebb  et  a/,  t.  Rtam. 
(Supreme  Cowrt  cf  Komom.  Hay  9b 
ixDOWMXnn  or  Mora— Noticb  or  Noir-PATmnr. 

W.  and  R.  entered  Into  a  written  contnwit 
whereby  W.  was  to  ioniish  toU.  waffona  for  R. ,  to 
sell  upon  commission,  with  the  privil^  of  taking 
promlBsrary  notes  for  the  wagons,  but  upon  blanks 
fomlshed  by  W.  and  indorsed  by  R.,  "waiving 

Soteat,  notice  of  protest,  and  non-payment. "  In 
eiruial  settlement R.  delivered  to  w.  two  prom- 
issory notes  executed  br  B.  to  R.,  not  taken  upon 
blanks  fornUhed  by  'V^dot  for  wagons,  nor  for 
any  property  in  wblob  W.  had  any  interest,  nor 
were  they  Indorsed,  "  waiving  protest,  uotioe  of 
protest,  and  non-payment,"  but  were  indorsed 
merely  with  the  name  of  R.  Afterwards  the  notes 
became  due,  and  were  not  paid  by  the  makers 
thereoLjmd  no  notice  of  non-paymeiit  was  given 
to  R.  Held,  that  R.,  after  the  tallure  toglve  no- 
tioe  of  noa-paynmi^  was  not  liable  i^on  the 

(SyUabtu  by  «w  Court.) 

Error  from  district  court,  Norton  coun- 
ty ;  Louis  K.  FuATT,  Judge. 

F.  M.  Jetttey^  for  plaintiff  In  error.  E. 
W.  SorUa,  tor  defendant  In  error, 

Valentine,  J.  This  was  an  action 
hrongbt  in  the  district  court  of  Norton 
county  by  John  B.  Welch  nnder  the  firm 
name  of  Stndebaker  &  Welch,  against  O. 
J.  Burnrell,  James  E.  Burwell,  and  C.  M. 
Ryan,  on  two  promissory  notes,  each  exe- 
cuted on  March  17,  1886,  by  O.  J.  Burwell 
and  James  E.  Burwell,  payable  to  the  or- 
der of  C.  M.  Ryan, — one  for  ¥119,  due  In  six 
months,  and  the  other  for  9112,  due  In 
three  months,  and  each  Indorsed  on  the 
back  with  the  name  of  C.  M.  Ryan. 
Ryan  madetbedefensetbat  hewas  only  an 
Indorser.  and  that  he  was  relieved  from 
all  liability  on  the  notes  for  the  rt-ason 
that  no  proper  demand  for  payment  or 
protest  was  ever  made,  and  no  notice  of 
non-payment  was  ever  given  to  blm.  The 

Elalntlff  admitted  the  facts  of  this  de> 
tnse,  but  claimed,  and  now  clnlms,  that 
they  were  not  and  are  not  materiul  and 
not  applicable  to  this  case  tor  the  reason 

that  a  special  agreement  in  writing  had 
previously  been  entered  into  between  him 


and  Ryan,  whereby  he  was  rdloTed  from 
making  any  demand  or  protest,  or  from 
giving  any  notice  of  noa-payment.  The 
aforesaid  written  agreement  between  the 
plaintiff  and  Ryan  provided,  among  other 
things,  that  the  plaintiff  should  furnish  to 
Ryan  a  lot  of  wagons,  to  be  sold  by  Ryan 
ou  commission  at  Lenora,  Kan.,  and  that 
Ryan  might  take  promissory  notes  there- 
for, payable  not  toexceed  Six  months  alter 
the  date  of  sale,  with  Interest  at  10  per 
cent.;  and  that  all  the  notes  should  be 
taken  upon  blanks  furnished  by  the  plain- 
tiff, with  the  following  stipulation  by  Ry- 
an that  he  "will  Indorse  them  waiving 
protest,  notice  of  protest,  and  non-pay- 
ment, and  should  any  of  said  notes  not  be 
paid  at  maturity,  I  agree  to  pay  them 
within  thirty  days  thereafter. "  The  case 
was  tried  before  the  court  without  a  Jnry» 
and  on  the  trial  It  was  shown  that  the 
notes  In  controversy  were  not  taken  upon 
blanks  furnished  by  the  plaintiff,  nor  for 
wagons,  nor  for  any  property  in  which 
the  plaintiff  had  any  Interest;  nor  were 
they  Indorsed,  "Waiving  protest,  notice 
of  protest,  and  non-payment;"  but  they 
were  taken  for  a  span  of  horaes  belonging 
to  Ryan,  and  sold  by  him  to  the  Burwells, 
and  they  were  Indorsed  merely  with  Ry- 
an's name,  and  they  were  then  trouKferred 
by  such  Indorsement  and  by  delivery  by 
Ryan  to  the  plaintiff  In  final  settlement 
of  their  affelrs.  The  court  below  held  up- 
on these  facts  that  Ryan  was  not  liable  up* 
on  the  notes,  becaase  they  were  not  given 
In  pursuance  of  the  aforesaid  contract,  and 
because  no  proper  notice  of  non-payment 
was  ever  given  to  Ryan,  and  rendered 
Judgment  In  tavorof  Ryan  and  against  the 
plaintiff  for  costs;  and  to  reverse  this 
Judgment  the  plaintiff,  as  plaintiff  In  error, 
brings  the  case  to  this  conrt  for  review. 
No  special  findings  of  fact  were  made  by 
the  court  below,  and  npon  theevldence  we 
cannot  reverse  Its  Judgment.  The  judg> 
ment  of  the  court  below  will  therefore  be 
affirmed.  All  the  Justices  concurring. 

HODODBN  et  Ml.  T.  liAKKOtA 

(Supreme  Court  «f  JTdnnu.  Hay  9,  ML) 
Rbvibw  on  Afpbil— Wbiobt  or  Evicnras. 
Wtiore  the  trial  court  has  sanctioned  and 
approved  the  special  findings  and  verdict  of  the 
]n^,  and  rendered  judgment  thereon,  the  tn- 
premo  court  will  not  set  the  same  aside.  If  there 
Is  evidence  to  support  such  speotal  findings  wad 
verdict. 
{SuUabiu  bv  Orem,  C) 

Commissioners*  decision.  Error  from 
district  court,  Ellsworth  county;  S.  O. 
Hinds,  Judse. 

ira  E.  Lloydt  tor  plaintiffs  In  error. 
Lafferty  Jt  JUcMillen,  lor  defendant  in  er> 
ror. 

Green,  C.  Arthur  Larkln  sued  the  plain- 
tiffs in  error  upon  a  promissory  note  of 
f  100,  due  October  1, 1885,  and  an  account 
for  fO.85.  The  defendants  alleged  that 
they  constituted  the  firm  of  Perry  Hodgden 
&  Co..  and  that  the  plaintiff  was  Indebted 
to  them  in  the  sum  of  9198.85,  upon  an 
account  for  merchandise  purchased  of 
them.  The  plaintiff  Insisted  that  most  of 
the  Items  of  this  accnnnt  had  bam  settled 
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by  crediting  the  same  to  the  accoanfc  of  C. 
F.  <nark,  who.  It  vras  claimed,  was  a 
member  of  the  firm  of  Perry  Hodgden  & 
Co..  and  that  these  credits  had  been  rati- 
fied by  the  delendantfl.  The  plaintiff  ob- 
tained a  lodgment  In  jnstlce's  court,  and 
the  case  wab  appealed  to  the  district 
court  of  Ellsworth  county,  where  It  was 
agHln  tried,  and  the  Jury  returned  a  ver- 
dict In  favor  of  the  plaintiff  for  the  sum 
of  f 20.44.  ItlB  claimed  that  this  verdict  Is 
contrary  to  the  evidence  and  the  Instruc- 
tions of  the  coart;  that  tbe  special  flnd- 
JngH  settled  every  fact  In  favor  of  the  de- 
fendants, and.  according  tu  tbCHe  special 
finilDgH  and  tbe  Instructionn  ul  the  court, 
they  shonld  have  had  Judgment  for  the 
amount  claimed  of  9198.  Obrlously  the 
Jury  found  for  the  plaintiff  upon  the 
theory  that  there  had  been  a  ratlflcatlou 
by  thedefendants  of  these  credits  toClHrk. 
by  the  plaintiff,  upon  hie  account.  The 
court  below  Instructed  the  Jury  that.  If 
they  should  find  from  the  evidence  that 
the  plaintiff  bad  entered  Into  a  ccmtract 
-with  C.  F.  Clark,  In  good  felth,  believing 
Clark  to  be  a  member  of  the  firm  of  Perry 
Hoilgden  &  Co.,  or  authorised  to  act  for 
the  hrm,  and  that  the  goods  for  which 
tbe  defendants  claimed  an  otfsetwere  pur- 
chased of  the  firm  by  the  plaintiff  In  ac- 
cordance with  that  contract.and  tbe  con- 
tract was  In  any  way  ratified  by  Perry 
Hodgden,  he  would  be  bound  by  such  rati- 
fication. With  fithers,  the  Jury  returned 
tbe  following  special  questions  and  an- 
swers: "Qnestiun.  Was  the  arrangement 
by  which  the  plaintiff  applied  the  goods 
purchased  from  Perry  Hodgden  &  Co.  to 
the  payment  of  the  indebtednws  of  C.  F. 
Clarit  t-o  him,  made  and  entered  Into  be- 
tweeu  C.  F.  Clark  and  Arthur  Lartcin? 
Answer.  Yes.  Q.  Did  Perry  Hodgden  and 
Ph(et>e  Hodgden  know  of  the  arrange- 
ment, If  any  was  made,  between  C.  F.  Clark 
and  A.  Larkln,  and  did  they  consent  to 
Hucb  arrangemoit?  A.  Yes;  to  a  certain 
extent. " 

Ratification  la  tbe  controlling  question 
In  this  case.  The  business  of  the  defend- 
ants seemed  to  have  been  conducted  by 
Perry  Hodgden  and  Clark.  Mrs.  Hodgden 
was  not  cimeulted.  It  was  agreed  that 
two  listers  were  to  be  credited  on  Clark's 
account  with  the  plaintiff,  amoanting  to 
970.  It  seemed  to  have  been  conceded,  up- 
on the  trial,  that  the  plaintiff  owed  tbe 
d^ndant8932forafeea-cntter:  that  when 
the  plaintiff  purchased  a  Stndebaker  wag- 
on of  the  defendants,  on  the  15th  day  of 
October.  ]R86,  for  S60.  the  defendants 
owed  the  plaintiff  944.60  for  merchandise, 
which  would  leave  a  balance  due  them  ou 
tbe  wagnn  of  91K-40.  Other  items  were 
claimed  by  the  defendants,  which,  with 
those  mentioned,  amounted  to  over  9100, 
which  the  Jury  evidently  allowed  them. 
The  plaintiff,  in  his  bill  of  particulars, 
asked  Jpdgment  for  9127. lu.  We  cannot 
tell,  from  an  examination  of  the  evidence, 
Just  how  the  Inryarrlvtjd  at  the  verdict  In 
this  case,  but  there  seemed  to  have  been 
some  evidence  to  support  the  Hpecial  find- 
ings and  verdict.  Perry  Hodgden  knew, 
on  the  9th  of  April.  1886,  that  C.  F.  Clark 
bad  an  account  with  the  plaintiff,  and  con- 
sented that  tbe  twoLlstera  might  be  cred- 


ited on  that  account.  He  alao  knew  that 
the  plaintiff  purchased  goods  through 
Clark,  from  the  firm  of  Perry  Hodgden  & 
Co.,afterthat.  The  plaintiff  testified  that, 
when  he  purcliaseil  the  Studebaker  wag- 
on, llodgden  told  hlni  to  credit  his  ac- 
count with  the  wagon,  and  assigned  as  a 
reason  that  Clark  bad  t>een  credited  with 
some  goods,  and  he  wanted  his  account 
credited  with  this  wagon,  and  that  he  did 
so.  Perry  Hodgden  testified  that  he 
talked  to  Clark  about  hla  selling  the 
wagon  to  the  plaintiff,  and  asked  him  If 
be  took  a  note,  and  he  stated  that  he  did 
not ;  that  he  Just  charged  It  on  the  book ; 
that  X^rkin  said  that  Hodgden  owed 
him.  and  that  he  would  turn  It  on  the 
account.  The  next  morning  after  this 
conversation  he  went  to  Larkln's  store, 
and  asked  about  Clark's  Indebtedness  to 
Larkln,  and  said  that  be  then  objected 
to  Clark  having  credit  for  tbe  wagon; 
and  alRO  admitted  that  be  made  inquiry 
ns  to  where  a  road-cart,  which  had  been 
previously  purchased,  bad  been  credited; 
but  there  was  no  evidence  to  indicate  that 
he  made  any  objection  to  Its  being  credit- 
ed to  Clark.  This  road-cart  was  bought 
In  Mny,  and  the  Studebaker  wagon  waa 
charged  to  fjarkln  on  the  14th  of  October; 
so  Hodgden  must  have  known  of  this 
transaction  when  he  went  to  Larkln'a 
store  to  see  about  the  wagon.  It  Is  true 
that  the  evidence  Is  qnlte  confilcting  In 
this  ease,  but  we  cannot  say  that  there  la 
no  evidence  to  support  the  findings  and 
verdict;  .ind  we  dn  not  feel  Justified  In 
setting  oslde  the  Judgraeot,  after  it  has 
received  the  sanction  and  approval  of  the 
trial  court.  We  recommend  that  tbe 
judgment  be  affirmed. 

Prr  Cobiah.  It  la  so  ordered ;  all  tbe 
Justices  concurring. 


(M  Kan.  331) 

HENTIO  V.  Rrdden. 

(Supreme  Court  of  Kanaa».   Hay  0,  1891.) 

Bib  Adjucicita  —  &bctmbxt  —  Plvaoino — 
Aftsk-Ac<iuised  Tm.8. 

1.  A  Jndgineiit  or  degree  of  a  court  of  oompe- 
tent  Jurisdiction  Is  not  only  AdbI  as  to  tbe  sub- 
ject-matter, but  also  as  to  every  other  matter 
whicb  the  parties  mlffbt  have  litigated  tathe 
case,  and  which  they  might  bare  had  decided. 

2.  Where  a  Judgmeat  Isreodered  la  this  state 
for  the  plaiotiff  io  an  octioa  la  the  nature  of 
ejectment,  the  title  which  he  recovers  is  thereby 
estahllahed  as  against  the  defOidant 

3.  Where  an  action  In  the  nature  of  ejeotment 
Is  pending  between  parties,  and  the  defendant, 
dnring  the  pendency  of  tbe  action,  obtaiaa  a  new 
or  another  title,  this  title,  to  be  of  any  benefit, 
must  be  kHarted  In  ttaat  action  befoie  Jndgmeot 
is  rendered  against  tbe  defendant 

{SyUaJ)iu  by  the  CovH.) 

Error  from  district  court,  Jackson  coun- 
ty; Robert  Crozibr,  Judge. 

F.  G.  Heattje  and  Llojril  D.  mmpson,  for 
plaintiff  In  error.  RvddeD  ik  Scbumacher, 
for  defendant  In  error. 

HoRTON.  C.  J.  This  was  an  action  In 
the  court  below,  brought  on  the  l8th  day 
of  July,  1K8T.  by  Mrs.  A.  J.  Hentlg  against 
J.  W.  Redden,  asking  that  her  title  to  lour 
certain  lota  on  Clay  street  In  the  city  of 
Topeka  be  quieted,  and  that  the  defmd- 
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ant  be  forever  barred  from  asitertindf  any 
claim  or  interetit  to  uaid  lots  or  any  part 
thereof.  The  defendant  filed  an  answer, 
containinfp  a  general  dental,  and  also  the 
plea  of  rts  AdjutiicatH.  The  place  of  trial 
of  the  action  waa  transferred  from  the 
(liatrlct  court  of  iSbawneo  county  to  the 
district  court  of  Jackson  county.  Trial 
was  there  had  before  the  court  without 
ajury.  No  special  flndlnf^s  ware  requested 
or  made  by  the  trial  court,  but  the  court, 
after  hearing  the  evidence  and  the  argn- 
meutfl,  made  a  general  finding  In  favor  of 
the  defendant  and  against  the  plaintiff. 
Of  this  judgment,  plaintiff  complains. 

Weneed  refer  unlytotbe  pleaotrasa^/u- 
flicata,  and  the  evidence  offered  in  support 
thereof.  Prlorto  March  1.1S78,  J.  J.Puter- 
baugh,  of  liUgansport  Ind.,  was  the  own- 
er of  the  lota  in  controversy.  On  March 
1,  1878,  Puterbaugh.  then  residing  In  IjO- 
gansport,  Ind.,  made  an  assignment  uf  cer- 
tain real  and  persona)  property  to  Tbomas 
H.  BrInghursCIn  trustlorthe  benefit  ofbis 
creditors.  The  Iota  In  dispute  were  not 
mentioned  In  the  deed  of  assignment.  On 
the  22dof  August,  1SS3,  J.  J .  Puterbaugh 
and  wife  sold  and  conveyed  by  quitclaim 
deed  to  J.  W.  Kedden,  for  the  cunsidern- 
tiou  of  f  120,  the  lots  described  in  the  peti- 
tion. On  the  2d  day  of  August,  1878, 
Tbomas  H.  Brlnghurst  sold  and  con- 
veyed by  quitclaim  deed  to  Charles  S.  Pu- 
terbaugh,  of  Cass  county,Ind.,the  lots  for 
the  consideration  of  ¥9.  On  the  25th  day 
of  September.  1883,  Thomas  H.  Bi-lnghurst 
sold  and  conveyed  the  same  lots  to  Mrs. 
A.  J.  Hentlg  by  quitclaim  deed  for  the 
consideration  of  fl.  On  the  18th  day  of 
May,  1887,Charlee  S.  Puterbaugh  sold  and 
conveyed  to  Mrs.  A.  J.  Uentlg  the  same 
lots  by  quitclaim  deed  for  the  connldcra- 
tlon  of  $1U.  There  is  also  evidence  that  he 
executed  to  Mrs.  Hentlg  a  prior  deed,  in- 
tending to  convey  these  lots.  In  18S3.  On 
October  1,  1883.  J.  W.  Kedden  brought  his 
action  against  Mrs.  A.  J.  Hentlg  In  the 
district  court  of  Shawnee  county  In  the 
nature  of  ejectment  to  recover  the  posses- 
sion of  the  same  lots.  Mrs.  A.  J.  HentlK. 
In  her  answer  in  that  case,  alleged  that  J. 
J.  Puterbaugh,  prior  to  the  execution  of 
bis  <ieed  of  August  22, 1883.  to  J.  W.  fied- 
den,  had  sold  and  assigned  all  of  bis  real 
and  personal  property  to  James  U.Brlng- 
harst.  In  trust  for  tlie  benefit  of  bis  credit- 
ors. She  further  answered  that  she  was 
the  owner  and  in  the  posseHsion  of  the 
lots  by  virtue  of  a  tax-deed.  Hentlg  v. 
Redden,  35  Kan.  471.  11  Pac.  Kep.  :m. 

Upon  the  trial  Charles  H.  Puterbaugh 
testified  as  follows:  "Question.  Was  it 
at  public  or  private  sale  that  you  bought 
theselots?  Answer.  Publlcsale.  Q.  Was 
your  father.  Jacob  J.  Puterbaugh,  pres- 
ent at  tbat  sale?  A.  If  all  bis  real  eHtate 
was  sold  at  one  sale,  be  was  present;  if 
not,  I  am  not  sure.  Q.  What  was  the 
price  at  which  the  lots  were  sold  to  yuu 
by  the  assignee?  A.  One  dollar  each.  I 
think.  Q.  Did  yon  pay  furtbem  ?  A.  Yes, 
sir.  *  •  •  Q.  When  did  you  make  the 
first  deed  to  MrH.  A.  J.  Hentlg?  A.  I 
think  It  was  In  1883  1  made  Che  first  deed 
to  Mrs.  A.  J.  Heutlft.  Q.  Did  she  pay  you 
tor  those  lots?  A.  Yes,  sir;  she  gave  me 
two  hundred  dollars,  I  bdleve.  Q.  Did 


yon  make  her  a  deed  tor  It?  A.  Yes,  sir. 
Q.  What  became  of  that  deed?  A.  Sent 
It  to  her.  1  have  never  seen  It  since,  to 
the  best  of  my  knowledge.  Q.  Did  you 
sell  those  lots  and  convey  them  In  that 
deed  by  the  same  dracription  as  that  used 
by  the  assignee  in  bis  conveyance  to  you? 
A.  I  believe  I  did,  not  knowing  there  was 
an  error  In  the  deed  of  asHlgnment.  Q. 
What  became  of  that  uesignnient?  A.  I 
sent  It  to  her.  *  *  *  Q.  Did  you  get 
any  money  fur  the  second  deed  you  made? 
A.  Yes.  sir;  I  did.  How  much  money 
did  yuu  get  that  time?  A.  Ten  dollars. 
Q.  How  did  you  come  to  make  this  sec- 
ond deed?  A.  Some  time  In  18S6  Hentlg 
wrote  me,  claiming  there  was  some  error 
in  the  deed,  and  asked  for  a  quitclaim  lat- 
er, in  1887.  He  sent  to  Judge  Nelson  a 
quitclaim  deed  for  me  to  execute,  which  I 
did. " 

J.  W.  Redden  testified  on  the  trial, 
among  other  thlngn,  as  foliows:  "Were 
you  present  in  the  eo«rt-room  In  Topeka, 
Shawnee  county,  Kansas,  when  the  case 
of  J.  W.  Redden  vs.  Hentlg  was  on  trial, 
which  Involved  the  title  to  this  same  prop- 
erty? Answer.  I  was.  Question.  An  ac- 
tion of  ejectment  of  this  same  property? 
A.  Yes,  sir.  Q.  Did  you  see  F.  ii.  Hentlg 
there?  A.  I  did.  Q.  W^hat  statement  did 
be  make  then  in  your  presence  or  hearing 
relative  to  bis  wife  tlien  havluga  deed 
from  Bringhurut  or  Charles  Puterbaugh 
for  the  property  in  controversy?  A.  Mr. 
Heotlg  bad  in  his  band  a  paper  that  he 
said,  1  think,  (he  addressed  the  conversa- 
tion to  Mr.  Harris.)  was  a  deed  from 
Charles  S.  Puterbaugh  to  A.  J.  Hentlg  tor 
these  lots  In  controversy ;  but  he  did  not 
propose  to  offer  It  In  evidence  at  that  time. 
He  had  thought  of  doing  it.  but  be  would 
not.  Q.  What  was  the  first  name  of  the 
Puterbaugh  tbat  he  said  the  deed  was 
from?  A.  Charles  S. Puterbaugh,— I  think 
it  was  S.  Q.  When  was  thisconversatlon? 
A.  My  recollection  now  is  that  It  was  in 
the  trial  of  the  case  in  the  spring  of  1885. 
Q.  At  the  time  the  case  was  being  tried, 
and  t>efore  the  trial  was  over  with,  and 
before  Judgment  was  rendered?  A.  Yes, 
sir:  during  the  progress  of  the  case. " 

H.  H.  Harris  testified:  "Were  you  pres- 
ent at  the  trial  of  the  case  of  J.  W.  Reddm 
vs.  A.  J.  Hentig  In  Shawnee  county  when 
the  title  of  this  property  was  In  dispute? 
Answer.  Yes,  sir.  Question.  When  was 
that?  A.  February,  1885.  Q.  Did  you  see 
F.  G.  Hentlg  at  that  time?  A.  Yes:  he 
appeai'ed  for  himself  and  hla  wife.  Q.  He 
was  also  a  witness?  A.  Yes,  sir.  Q. 
What  statement  did  he  make  about  bis 
wife  having  a  deed  from  Cfaaries  8.  Putetw 
baugb?  A.  After  we  bad  submitted  the 
evidence  upon  each  side,  and  submitted  to 
the  court,  (Judge  Martln.  who  was  trying 
It  pro  tern.,)  Mr.  Hentig  got  up  and  pulled 
a  paper  out  of  bis  pocliet  that  looked  like 
a  deed,  and  says  to  me:  'There  Is  a  deed 
to  my  wife  fur  those  lots,  but  I  do  not 
propose  tu  try  that  title  now;  I  am  try- 
ing the  tax-title.*  I  wondered  why  be 
did  not  offer  It,  and  immediately  turned 
around  to  Dr.  Redden,  and  told  liim  It 
was  a  surprise  to  me  that  he  bad  such  a 
deed.  I  did  not  know  why  lie  did  not 
oOer  It.  Q.  It  Mr.  Hentlg  made  any  state- 
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ment  as  to  whom  that  deecl  was  from, 
state  what  it  was.  A.  He  eaid  it  was  a 
deed  Irom  (Charles  S.  Puterbaugh  to  his 
wife,  Mrs.  A.  J.  Heotig.  the  plaintiff  In- 
thlsBuit.  Q.  For  what  lots?  A.  For  lots 
number  408,  410.  412.  and  414  Clay  street, 
Topeka,  Kansas." 

Upon  rebuttal  F.  G.  Hentlg  testiaed 
that  the  statements  of  J.  W.  Redden  and 
H.  H.  Harris  were  incorrect,  and  that  he 
never  had  any  deed  Irom  Charles  S.  Pnter- 
baai^h  to  his  wife  in  bis  possession  until 
loDK  alter  the  trial  of  Redden  v.  HentiK. 
referred  to;  that  the  only  deed  bis  wife 
ever  had  from  Charles  S.  Pnterbansrh  was 
dated  July  9,  1887. 

The  iudgmeut  of  February  18, 1885,  ren- 
dered In  the  case  of  J.  W.  Redden  v,  Mrs. 
A.  J.  Hentlg,  recites,  amona:  other  things, 
as  follows:  "The  court  finds  that  at  the 
commeucement  of  this  suit  the  irialntlft,  J. 
W.  Reddeo.  was  the  owner  in  tec-simple  of 
lots  408. 410.  412,  and  414  on  Clay  street  in 
the  city  of  Topeka,  Kansas,  and  is  such 
owner  now,  and  that  all  the  material  al- 
legations In  the  petition  are  true.  (2)  The 
court  further  finds  that  Mrs.  A.  J.  Hentig 
la  in  possession  under.two  tax-deeds, — one 
recorded  May  9,  1877.  and  the  other  Sep- 
tember 80,  1882,— both  Issued  on  the  tax- 
Hale  of  1874  for  the  taxes  of  1878.  (8)  That 
said  tax-sale  was  void,  first,  because  there 
was  an  unlawful  combination  of  bidders 
at  the  sale,  which  prevented  competition, 
and  because  the  sale  was  made  tor  Illegal 
costs  chared  against  the  lots.** 

Under  the  (ceneral  flndlDK  of  the  trlfri 
court  we  must  assume  that  Mrs.  A.  J. 
HentlK  had  in  her  possession  a  deed  from 
\^hartes  S.  Pnterbaugh  during  the  trial  of 
the  former  case  of  J.  W.  Ked<len  v.  Mrs.  A, 
J.  Hentig  in  the  month  oi  February.  1885. 
It  is  possible  that  Dr.  Redden  and  Mr. 
Harris  were  mistaken  as  to  what  deed 
Mr.  Henttg  exhibited,  and,  therefore,  that 
tlie  trial  court  was  led  Into  error;  bat  np< 
on  the  evidence  pi'esented  we  cannot  now 
Interfere  or  disturb  the  finding.  There 
was  snfiiclent  evidence  to  support  it,  nud 
the  trial  court's  finding  Is  conclusive. 
Therefore,  under  the  evidence  and  the  gen- 
eral finding  of  the  trial  court,  we  think  Its 
Judgment  must  he  affirmed,  as  the  plea  of 
res  a4JvdlcHta>  was  fully  sustained.  It  has 
been  said  several  times  by  this  court,  and 
also  by  many  other  courts,  that  "a  Judg- 
ment or  decree  of  a  court  of  competent  Ju- 
risdiction is  not  only  final  as  to  the  sub- 
ject-matter, but  also  as  to  every  other 
matter  which  the  parties  might  have  litl- 

gated  In  the  case,  and  which  they  might 
ave  bad  decided. "  Under  the  provisions 
of  the  Civil  Code  an  action  In  the  nature  of 
^ectment,  like  the  former  case  of  J.  W. 
Redden  r.  Mrs.  A.  J.  Hentlg,  settles  the 
title  between  the  parties  In  favor  of  the 
one  recovering  the  JudKinent.  Hurd  v. 
Commissioners,  40  Kan.  92,  19  Pac.  Rep. 
3^;  Barrows  t.  Kindred.  4  Wail.  408; 
Maboney  v.  Mlddleton.  41  Cal.  41 ;  Marvin 
V.  Dennison,  1  Blatchf.  159;  Kdwurds  v. 
Rovs,  IH  Vt.  478;  Reed  v.  Douiclas.  (Iowa,) 
87  N.  W.  Rep.  Vi\.  This  court,  in  Commis- 
sioners v.  Welsh,  40  Kan.  770,  20  Pac.  Rep. 
4S3.  said  **  that  a  general  finding  of  tl  tie  in 
the  plaintiff— conseiiuently,  of  no  title  in 
tlie  defendant— is  a  conciush'e  and  bind- 


ing decision  against  the  defendant  on  the 
question  of  title,  from  whatever  source  it 
may  be  derived,  and  forever  estops  him 
from  asserting  a  claim  of  title  which  ev- 
is  ted  at  the  time  of  the  decree."  If  Mrs. 
Hentig  had  In  her  posftesslon  the  deed 
from  Charles  8.  Pnterbaugli  for  the  lots 
during  the  pendency  of  the  former  action 
of  Redden  against  herself,  (as  we  are 
bound  to  assume  she  did  have  from  the 
finding  of  the  trial  court,  (she  could  have 
offered  that  deed  In  evidence  for  what  it 
was  worth  to  sustain  her  title  and  her 
right  of  possession.  If  necessary,  she 
could  have  filed  a  supplemental  answer. 
The  law  does  not  favor  a  maltlpHclty  of 
suits,  and,  where  all  matters  in  contro- 
versy between  parties  as  to  the  title  or 
possession  of  real  estate  might  be  finally 
ended  in  one  action,  the  law  requires  that 
this  should  be  done.  Parties  cannot  try 
title  to  real  estate  by  piecemeal  In  sepa- 
rate and  Independent  actions  upon  sepa- 
rate deeds  or  chains  of  title,  when  they 
have  In  their  posaesslon  during  the  trial 
separate  and  different  deeds.  If  the  deed 
from  Charles  S.  Puterbaugh  to  Mrs.  Hen- 
tig,  executed  in  1883,  did  not,  on  account 
of  a  mistake  of  the  parties,  contain  a 
proper  description  of  the  lots,  yet,  If 
Charles  S.  Puterbaugh  bad  any  title  or  In- 
terest therein,  that  title  or  Interest  was 
transferred  to  Mrs.  Hentlg  in  equity,  If  not 
in  law,  and  therefore  she  ought  to  have 
asserted  In  the  former  action  the  deed 
which  she  flrstobtalned  from  Puterbaugh. 
If  Mrs.  Hentlg  had  obtained  a  new  and 
distinct  Utle  to  the  lots  after  the  final 
Judgment  In  the  former  action,  then  that 
Judgment  would  not  have  been  res  Hdjtidt- 
e&ta  against  Iier.  But  that  is  nut  this 
case.  Under  the  finding  of  the  trial  court 
she  obtained  her  new  and  distinct  title  to 
the  lots  pending  the  former  action.  It 
was  not  used  in  that  action.  It  was  too 
late  to  use  this  title  after  the  final  Judg- 
ment In  the  former  action.  The  Judgment 
of  the  district  conrt  will  be  affirmed.  All 
the  Jastlces  concurring. 


(MKun.  M) 

Oalb  Suf^KY  Harrow  MANt'F'e  Co.  v. 

MOURB. 

(Supreme  Court  of  Kansas.    May  9,  1891.) 

SBSciasioN  ov  Bale  —  Breach  or  Wahrantx — 

Uamaqes. 

1.  To  rescind  a  contract  for  Uie  purchase  ot  a 
chattel  the  property  purchased  should  be  returned 
or  offered  to  be  returned  within  a  reasonable  time, 
unless  tt  is  of  no  value  to  either  party;  and  it  Is 
held  that  the  testimoor  in  the  present  osse  la  in- 
sufficient to  sustain  a  finding  of  rescission. 

3.  Where  a  seeder  is  purchased  on  a  warranty 
and  damage  is  claimed  oy  reason  of  a  breach  of 
tbe  conditions  of  the  warranty,  in  that  It  fails  to 
cover  the  seed  that  is  sown,  which  results  in  a 
loss  not  only  of  the  seed,  but  also  of  the  use  of 
the  land  on  which  it  is  sown,  tbe  purchaser  will 
be  entitled  to  recover  for  tbe  loss  that  occurs 
while  he  makes  a  reasonable  test  of  the  fitness  of 
the  seeder  to  perform  the  worii  for  which  be  pur- 
chased it;  but  after  he  ascertains  that  it  will  not 
do  the  work,  and  is  wasting  the  seed,  be  should 
desist  from  its  further  use,  and  cannot  enbatioe 
his  damages  by  sowing  crop  after  crop  with  the 
seeder,  when  he  knows  that  the  seed  sown  la 
wasted,  and  the  use  of  the  land  on  which  It  is 
sown  will  be  lost. 
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S.  The  testimony  ezamloed,  and  foood  to  be 
iusufflcient  to  sustain  the  flodlngB  of  the  jury. 

{Syllabus  by  the  Court.) 

Error  from  district  court.  Harper  coun- 
ty; J.  T.  Hkqrick,  Judfte. 

Shepurd,  Grove  &  Shepard,  for  plaintl* 
in  error.  Sunt  S.  Sisson,  tor  defendant  In 
error. 

Johnston,  J.  Tliis  action  was  brought 
upon  a  prumlKBory  note  given  by  the  de- 
fendant to  tlie  plaintiff  for  the  purchase 
price  of  a  liale  eulky  harrow  and  eeeder. 
The  note  was  executed  June  8.  1S85.  tor 
f65,  and  was  payable  September  1,  1886. 
TJte  execution  of  the  note  was  ndinltted, 
hut  the  defendant  claimed  that  the  Imple- 
ment was  sold  with  a  warranty  that  it  was 
well  adapted  to  the  work  of  seedliifc 
ground;  tliat  the  material  and  workmau- 
ship  of  the  same  was  first-class  in  every 
partlcalar;  and  that  It  would  do  thn 
work  In  a  eatlsfactory  and  farmer-like 
manner.  He  alletced  that  the  representa- 
tions were  untrue;  that  the  implement 
was  inferior  In  equality,  unfit  for  tlie  pur- 
poses for  which  it  was  purchased,  and 
wholly  worthless.  Ha  allef^es  that  he 
ffave  plaintiff  due  notice  of  the  failure  of 
the  machine,  and  that  it  is  now  on  his 
farm  crubjeet  solely  and  excla^vely  to  the 
order  of  the  plaintiff.  There  Is  a  further 
allegation  that  i>y  reason  of  the  breach  of 
the  warranty  the  dpfendant  suffered  dam- 
ages to  the  extent  of  $405.  The  trial  of 
tlie  ease  resulted  in  a  verdict  in  furor  of 
the  defendant,  und  the  plaintiff  complains 
liere  that  the  evidence  Islusufflcient  tosus- 
tain  the  verdict  or  the  spei'lul  finilinigs 
that  were  made;  that  the  flndings  are  In- 
definite and  iDConsistent,  and  that  the  la- 
structlons  were  erroneous.  The  record 
shows  that  Moore  purchased  the  Imple- 
men  t  in  J  uue,  18S5 ;  that  he  seeded  40  acres 
in  wheat  with  itin  tlie  fall  of  1S85,  16  acres 
of  oats  in  the  spring  of  18K6.  and  aV>out  65 
acreB  of  wheat  in  the  fait  of  iVt'C.  PlainUir 
claims  that  the  evidence  of  defendant  was 
wholly  insufitelent  to  sustain  the  claim  of 
reKcisston,  and,  therefore,  that  its  demur- 
rer to  the  evidence  shimld  have  been  sus- 
tained. The  Jury  found  that  Moore  re- 
scinded his  contract,  but  not  until  after 
the  note  became  due,  and  the  payment  of 
the  same  was  demanded.  Jf  the  defendant 
had  relied  solely  on  the  single  defense  of 
rescission  we  would  be  inclined  to  agree 
with  theconteiition  of  plaintiff  that  thede- 
fense  was  Int^nfltcient,  and  that  the  find- 
ings warranted  a  judgment  in  Its  favor. 
It  Moore  desired  to  rescind  It  was  hl.s  duty 
to  place  plaintiff  in  statu  U"o  nearly  as 
possible,  and  therefore  he  should  have  re- 
turned or  offered  to  return  the  implement, 
unless  It  was  wholly  worthless  to  both 
parties.  From  the  testimony  It  cannot  be 
said  that  It  was  valueless;  anil  neither 
can  it  be  said  that  there  was  a  re'*ciHsion. 
"In  order,  however,  that  the  purchaser  be 
entitled  to  rescind  the  contract,  he  must 
return  the  property,  or  offer  to  return  it, 
within  a  reasonable  time.  He  cannot  re- 
tain and  use  the  property,  und  at  the 
same  time  say  he  repudiates  and  rescinds 
the  contract  of  the  purchase."  Cookine- 
ham  V.  Dusa.  41  Kan.  229.  21  Pac.  Rep.  U5. 
See,  also.  Aultman  v.  Mickey,  41  Kan.  348, 


21  Pac.  Rep.  254;  Weybrick  v.  Harris,  31 
Kan.  92.  h  Pac.  Hep.  271.  The  defendant 
used  the  Implement  for  seeding  through 
three  seasfms,  without  giving  notice  tu 
plalntin  that  it  was  defective  or  insuffi- 
clent,and  without  roturningor  oCTeringto 
return  It.  Indeed,  be  continued  touaeic 
up  to  and  after  the  maturity  of  the  note; 
and  the  ]ury  find  that  the  offer  to  retuni 
was  not  made  until  payment  was  demand- 
ed. He  first  seeded  40  acres  In  wheat  in 
1885,  which  was  all  the  wheat  sown  on  his 
farm  for  that  year,  then  In  the  spriag  of 
1886  he  ustxl  the  same  Implement  for  sow- 
ing hia  oats. and  uned  noother;  and  after- 
wards, in  the  tall  of  18S6,  he uaed  It  foraeed- 
Ing  65  acres  of  wheat,  although  he  says  It 
had  beenshown  to  bedefectiveand  wttrth- 
less.  He  claimed  that  it  did  not  properly 
cover  the  seed,  hut  left  the  greater  part  ol 
it  exposed  upon  the  surface  of  the  ground. 
This  defect.  If  it  existed,  was  a  patent  one, 
which  the  defendant,  who  used  the  imple- 
ment, must  haveseenand  known  from  the 
beginning.  Within  the  authorities  cited. 
It  must  be  held  that  the  continued  use  of 
the  implement  after  learning  of  the  alleged 
defet^ts  should  be  regarded  as  a  waiver  of 
delendant's  right  to  rescind,  and  that  the 
oHer  to  return  was  not  made  withloarea- 
sonable  time.  If  this  was  the  soledefens^. 
It  might  be  said  that  Judgment  should  go 
for  the  plaintiff;  but  as  damages  are 
claimed  for  a  breach  o(  the  conditions  of 
the  warranty,  we  must  look  further.  It 
may  be  said,  however,  that  the  twtimony 
is  insufficient  to  sustain  a  finding  of  re- 
scission. To  sustain  his  claim  of  damages 
testimony  was  offered  as  to  the  quantity 
and  value  of  the  seed  used*  each  seeding 
for  three  seasons;  that  most  of  the  oome 
was  wasted  by  the  defective  seeder;  that 
but  little  of  the  seed  was  covered  or  grew, 
and  that  he  lost  the  use  of  the  land  on 
which  the  seed  was  sown.  It  was  further 
shown  that  the  defendant  operated  the 
Iniplemeoc  tlie  greater  part  of  the  time, 
and  he  testified  that  be  noticeii  its  detect- 
ive (vperation,  and  that  it  covered  ararce- 
ly  auy  of  the  seed,  but  left  iteicposedon 
tup  of  the  ground.  Notwithstanding  this 
fact  the  Jury  specially  find  that  the  defect 
In  the  seeder  "  was  not  easily  seen."  This 
finding  Is  in  conflict  with  the  testimony 
of  the  defendant.  According  to  bis  state- 
ments the  defect  was  an  obvious  one,  and 
he  describes  the  appearance  of  the  ground 
after  the  seeder  passed  over  It,  leaving  the 
ureater  part  ot  the  seed  on  the  surface. 
He  te>;tilied  that  three-fourths  of  the 
wheat  was  uncovered,  and  he  thought 
that  99-100  of  the  oats  were  left  on  the  top 
of  the  ground.  This  would  be  ao  manifoat 
a  defect  that  it  could  not  be  overlooked  by 
any  one;  and  besides,  he  says  that  the  de- 
fect In  the  seeder  became  worse,  and  its 
operation  leKs  satisfactory,  from  the  be- 
fiiunlng.  Much  of  the  testimony  that  was 
olfered  in  regard  to  damages  suffered  by 
him  throughout  the  three  seasons  was 
given  over  objection, and  should  have  been 
excluded.  He  could  not  enhance  bis  dam- 
ages by  sowing  crop  after  crop  -with  the 
seeder,  when  he  knew  that  the  seed  sown 
and  the  land  on  which  it  was  sown  would 
be  wasted.  If  the  detects  are  aucfa  as  aro 
claimed  by  the  defendant,  they  were  ao  j^]} 
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DaTent  that  he  mnst  have  become  aware 
of  them  within  a  day  or  two  after  ban- 
ning itfi  use.  If  Jt  was  defective  be  would 
be  entitled  to  recover  for  the  loss  that  oc- 
curred while  he  made  a  reaBonable  test  o 
the  fitness  of  tbe  Implement  to  perform 
the  work  for  which  he  porebaeed  It;  bat 
after  be  ascertained  that  It  woold  not  do 
4Aie  work,  and  was  wustlag  the  seed,  he 
■boold  have  ceased  Its  use.  and  cannot  re- 
cover for  the  loss  of  seed,  labor,  or  land 
which  wa6  used  or  employed  after  that 
time.  Tliere  Is  a  singular  inconsistency 
between  the  claims  of  defects  made  by  de- 
fmdant  and  his  condact  Id  contlnoinar  to 
uae  the  seeder  season  after  season,  not  dla- 
cardlng  It  until  a  payment  of  tbe  porcbase 
price  was  demanded.  When  he  saw  three* 
funrths  ol  tbe  seed  wheat  uncovered  and 
wasted  In  1885,  it  Is  strange  that  he  con- 
tinned  tbe  ase  of  the  fieeder  ontU  40  acres 
were  sown ;  and  alter  he  saw  that  only  a 
little  of  tbe  seed  ttans  sown  germinated, 
and  that  tbe  crop  was  a  fallnre,  It  Is 
atrange  that  be  sboold  sow  his  oata  crop 
wltb  It  in  the  spring  of  IttHS,  and  stranger 
Btlll  that,  after  seeing  that  99-100  of  the 
oats  were  left  on  top  ul  tbe  ground,  and 
that  both  the  oats  crop  and  the  preceding 
wheat  crop  were  failures  from  the  defects 
In  tbe  seeder,  he  should  une  it  again  In  tbe 
fall  of  1886  for  seeding  about  63  acres  in 
wheat,  when  no  change  or  repair  bad  been 
made  of  the  implement.  The  testimony  of 
losses  occnrring  from  seeding  after  tbe  de< 
tundant  had  a  reasonable  time  to  ascer- 
tain the  unfitness  of  the  Implement,  and 
learned  that  It  was  worthless,  should 
have  been  rejected.  Although  errors  are 
assigned  on  the  Instructions  given  by  tbe 
court,  we  think  the  plaintiff  in  error  has 
DO  cause  to  complain.  The  charge  of  the 
conrt  fairly  presented  the  case  to  the  Jury, 
bat  for  the  errurs  pointed  out  there  nhould 
be  a  reversal  of  tbe  Judgment,  and  a  new 
trial.  That  will  be  the  Jndgment  of  this 
conrt.  All  the  Justices  concurring. 


(48  KUL  406) 

QRRINER  T.  FtTLTON. 

(fi'vpreme  Oomrt  of  KamwM,  Vmj  9, 1891.) 

TowK-SiTS  Loni— Rbcovbrt  or  Pobbbbsion. 
A  party  who  baa  actuoilr  occupied  and  Im- 
proved a  lot  on  a  town-sltab  entered  uider  aec- 
ttons  3887-S8S0,  Rev.  St.  U.  8.,  need  not  neoes- 
ssrllv  be  an  actual  resident  of  snob  town  -site,  to 
entitle  him  to  recover  possession  of  such  lot.  If 
he  la  B  bona  fide  occupant  of  a  portion  of  tbe 
towD-alte,  he  baa  a  right  to  have  Ub  posseuion 
proteotad. 

(Si/Ualma  by  Qreim^  C.) 

rummiRaloners*  dectnlon.  Brror  from 
district  conrt,  Seward  county;  A.  J.  Ab- 
bott, Judge. 

P.  P.  Bmrmmt  and  pRtnter  A  Ruaa,  for 
plalntltr  In  error.  5.  iV.  Wood,  for  defend- 
«nt  In  error. 

Oreicn.  C  This  action  was  brought  by 
the  plaintiff  In  error,  In  the  dletrlct  court 
of  Seward  county,  to  recover  the  poraee- 
alott  of  lot  1,  In  block  44,  In  the  elty  of 
^printrfleld.  The  plaintiff  in  error  claimed 
to  be  the  equitable  owner  of  the  premises, 
which  were  a  part  of  the  Sprinjrfield  town- 
site,  which  was  located  and  laid  out,  on 
the  pnblie  lands  of  the  United  States, 
▼.a6r.no.l(K-46 


some  time  b^ore  Qie  901  day  of  Norem- 
ber,  1886.  The  lot  lu  question  had  been 
previously  occupied  by  John  Kauble,  wtao 
had  made  some  Improvements  thereon. 
On  the  day  named  Kauble  sold  the  im- 
provements, and  his  right  to  the  posses- 
sion of  the  premises,  to  the  plalntlD,  wh«> 
entered  Into  poBseesion  of  the  same,  and 
erected  a  dug-out,  which  was  habitable, 
and  continued  to  hold  possession,  through 
a  tenant,  until  ousted  by  the  defendant 
below,  about  the  6tb  day  of  April,  1886. 
It  seems  tbat  there  were  no  other  im- 
provements upon  thlH  lot  at  the  time  the 
plalnUff  purchased  tbe  same,  except  those 
of  Kauble;  neither  was  there  any  one 
claiming  the  premises  adversely  to  him. 
In  June,  18S6,  tbe  probate  judge  made  ap- 
plication to  tbe  United  States  land-offlce 
for  a  patent  to  the  town-site,  In  trust  for 
the  occupants,  according  to  their  reHpect- 
Ive  Interest,  and  the  final  entry  was  mad4i 
and  recorded  In  the  office  of  the  reglsteroy 
deeds  of  Seward  county  In  1887.  Tha 
court  below  found  "that  the  plaintiff  nev- 
er was  and  never  became,  prior  to  the  ap< 
plication  and  final  entry  of  the  town-site 
for  a  United  Statra  patent,  an  actual  resi- 
dent on  the  town-site  of  Springfield,  Sew- 
ard county,  Kan.,  or  any  part  thereof; 
and  tbat  the  plaintitr  did  not  contribute 
to  tbe  making  of  final  proof  on  the  town- 
site;"  and  sustained  thedemnrrer  of  the 
defendant  to  tbe  evidence,  and  rendered 
Judgment  against  the  plaintiff  for  costs. 
The  plaintiff  In  error  brings  tbe  case  here. 
The  contest,  in  this  case,  arises  out  of  ri< 
vol  claims  to  a  lot  In  a  town-site,  upon 
government  land,  and  the  trial  court 
aeemed  to  have  sustained  tbe  demurrer  to 
the  evidence,  upon  the  ground  that  occu- 
pancy and  residence  were  both  prerequisite 
conditions  to  obtain  title  under  the  pro- 
visions of  sections  2387,  2388,  and  2389  of 
tbe  Bevlsed  Statutes  of  tbe  United  Stated, 
and  chapter  109  of  the  Compiled  Laws  of 
1M85.  The  language  of  section  2387  of  tbe 
Revised  Statutes  is :  "  Whenever  any  por^ 
tlon  of  the  public  lands  have  been  or  may 
be  settled  npon  and  occnpled  as  a  towo- 
slte,  not  subject  to  entry  under  tbe  agri- 
cultural pre-emption  laws,  it  Is  lawful,  In 
case  such  town  be  lucorporated,  for  the 
corporate  authorities  thereof,  and,  it  not 
Incorporated,  for  the  Judge  for  tbe  county 
court  for  the  eoonty  in  whleh  such  town 
Is  situnted,  to  enter  at  the  proper  land- 
offlce,  and  at  tbe  minimum  price,  tbe  land 
so  settled  and  occupied.  In  trust  for  the 
several  use  and  benefit  ot  tbe  occupants 
thereof,  according  to  their  respective  i» 
terests."  The  suptvme  court  of  Minneso- 
ta has  construed  this  section  of  tbe  Re- 
vised Statutes:  "The language  ofthepre* 
emptlon  act  ot  1841  Is  essentially  different 
from  tbat  of  tbe  municipal  pre-emption 
act  of  1844.  Tbe  former  is  limited  ss  to 
tbe  age  of  the  person  entitled  to  its  bene- 
flts;  as  to  his  nativity ;  requires  the  party 
to  make  settlement  Mn  person,*  and  to 
'Inhabit  and  Improve  tbe  same,'  and 
'erect  a  dwdllng  thereon;'  prohibits  him 
from  leaving  his  own  land  to  make  settle- 
ment on  tbe  government  land;  and  also 
from  owning  820  acres  at  the  time  of  mak- 
in£r  his  pre-emption.  On  all  of  these  points 
the  act  of  1844  is  silent,  and  where  the  pre- 
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euiptlon  right  has  been  so  carefully jB^uard- 
ed  in  Che  one  case,  and  In  anotherand  sub- 
sequent act  all  theHe  restrictionw  are  omit- 
ted. It  would  certainly  be  a  strange  con- 
struction to  hold  that  thpy  must  be  sup- 
plied by  Implication.  It  is  true,  both  acts 
speak  of  a  settlement ;  but  the  act  of  1K44 
defines  what  Bettiement  le  intended,  tIi., 
'Settled  upon  and  occupied  aa  a  tovrn- 
sitc;*  while  the  previous  act,  both  In 
terms  and  in  the  construction  which  the 
department  has  placed  upon  It,  limits  the 
settlement  to  aKricultural  purposes.  Nor, 
soing  outside  the  tetter  of  the  statute,  do 
we  find  any  authority.  In  the  reason ot  the 
ease,  for  piaciuR  such  construction  upon 
the  act  as  wa^i  given  by  the  Cfiurt  below. 
The  object  and  idea  of  HettUng  and  build- 
Ins  a  town  Is  not  for  the  purpose  of  auri- 
culture,  but  for  that  of  trade.  And,  being 
used  fur  purposes  of  trade,  It  cannot  {at 
least  only  to  a  limited  extent)  be  used  for 
cultivation  of  the  soli.  And  this  Idea  was 
evidently  entertained  by  coDsniss  In  tram- 
iDK  the  law  of  1844.  la  the  nse  ot  the  Ian- 
guafce,  "and  therefore  not  sabjcct  to  entry 
under  the  existing  pre-emption  laws." 
The  Intent  was  to  provide  for  cases  to 
which  no  law  then  In  existence  applied. 
Aa  the  object  of  the  settlement  and  occu- 
pancy of  a  town-site  *8  totally  different 
from  that  of  a  settlement  under  the  act  of 
1S41,  no  legitimate  Inference  can  be  drawn 
that  the  particular  manner  or  requisites 
of  settlement  and  occupancy  In  each  case 
must  be  the  same.  And  the  requlRltcs  of 
the  ai^t  of  1844,  as  to  settlement  and  occu- 
pancy, are  complied  with,  when  thpse  are 
such  as  to  attain  the  object  In  view,  name- 
ly, the  use  ot  the  land  aa  a  town-site,  for 
purposea  ol  trade,  cuinnierce,  or  manu- 
factures. It  la  obvious  that  such  u  settle- 
ment neeil  not  necessarily  be  In  pei-sun, 
nor  require  any  cultivation  of  the  soil." 
Leech  v.  Kaucli,  3  Minn.  44S.  (Gil.  332.)  In 
a  very  recent  case,  involvinK  the  question 
of  a  ton'u-Hlte  trust,  and  tlie  duty  of  the 
probate  Judge,  under  the  same  act  ot  cou- 
grcss,  this  court  baa  aaid:  "The  occu- 
pnnts  of  the  town-site,  whoever  tbey  may 
have  been,  weretheequitableownersuf the 
land  settled  upon  and  occupied,  and  they 
were  entitled  to  a  conveyance  from  the 
probate  judge.  Their  rights  were  fixed  by 
the  act  of  congress,  and  the  leglslatui'e 
was  powerlsHS  to  pi*e8crlbe  a  rule  which 
would  give  the  land  and  lots  to  othera 
than  the  occupants  thereof.  The  provis- 
ions of  the  legislative  act  mainly  conform 
to  the  act  of  congress,  but,  so  far  as  they 
nmy  conflict  with  that  act,  they  must  be 
held  to  tie  void.  If  the  town  company 
was  an  occupant  of  any  portion  of  the 
tuwn-sUe  It  was  entitled  to  a  conveyance 
of  Its  respective  luterejit."  Investment 
Co.  V.  MunBon.44  Kan.  — ,'24  Pac.Rep.977. 
This  decfsioD  clearly  recognizes  the  right 
of  an  occupant  to  a  title.  It  could  hardly 
be  cltiimed  that  a  town  company  t^ould 
become  a  resident,  yet  it  said  It  would  be 
entitled  to  a  conveyance.  See,  also,  Win- 
Held  Town  Co.  V.  Maria,  11  Kan.  128 ;  Inde- 
pendence Town  Co.  V.  De  Long,  Id.  I5<^; 
Sherry  v.  Sampson,  Id.  Bit;  Carson  v. 
Smith,  12  Minn.  r>46,  (Gil.  4r>S;)  Cook  v. 
Klce,  a  Colo.  131 ;  Clayton  v.  Spencer,  Id. 
378;  Adams  v.  Blnkley,  4  Colo.  247;  May- 


or of  A  apen  V.  Aspen  Town  &  Land  Co., 
Id  Colo,  lyi,  15  Pac.  Hep.  794,  and  16  Pac. 
Rep.  160.  There  was  some  evidence,  tipon 
the  part  or  the  plain  tiff,  to  indicate  that 
he  had,lng<iod  faith,  occupied  the  premises 
In  question,  and  that,  tne  defendant  had 
ousted  hlw  ot  that  possession.  The  court 
should  not  have  auatained  the  demurrer 
to  the  evidence.  We  recommend  a  rever- 
sal of  the  Judgment. 

Peu  Cubiam.  It  1b  an  ordered;  all  the 
Justlcea  concarrIne< 


(4«  Kan.  «»> 
Bliss  et  a/,  v.  CorcH,  Sheriff. 
(Supreme  Court  of  Kansas.    May  9,  189L) 
Fkacdulent  Convetancb  —  Chattel  Mortoaob 
TO  Skcitrb  Debt. 
1.  ff  a  bona,  fide  creditor,  by  his  vigilacoe, 
obtains  the  first  Ueit  and  prior  rif^t  to  all  the 
property  ot  his  debtor,  owned  at  the  time  a  chat- 
tel mortgage  is  executed  to  secure  htm,  it  is  the 
exerolse  of  an  undoubted  right  which  he  has,  and 
the  law  will  woteot  him  In  the  advantage  there- 
by secared.   Baodall  v.  Shaw,  28  Kan.  419;  Too- 
tle V.  Coldwell,  30  Kan.  126-lM,  1  Pac.  Rep.  329. 

3.  The  evidence  Ui  this  case  examined,  and 
held  not  to  establish  that  the  cbattel  mortgage  in 
dispute  Is  fraudulent  or  void. 
{Syllabus  by  the  CourL) 

Error  from  district  court,  Harper  coun- 
ty; J.  T.  Hkrrick,  Judge. 

Sumiiel  l>aIton,  for  plaintiffs  in  error. 
Sbepard,  Grove  A  Sbepaid,  tor  defendant 
in  error. 

HoRTov,C..T.  This  was  an  action  In  the 
court  below  brought  by  C.  A.  Bliss,  £.  S. 
BUss.and  B.  F.  Wood,  partners  doing  bud- 
ness  under  the  firm  name  of  Bliss  &  wood, 
against  I.  P.  Couch,  as  sherlH  of  Harper 
county,  in  replevin,  to  recover  the  jiosaes- 
sion  of  certain  merchandise,  goods,  and 
chattelH.  of  the  value  ol  *3,000.  Trial  by 
the  court  without  a  Jury,  and  finding  In 
favor  of  I.  P.  Couch,  as  sheriff,  and  Judg- 
ment for  the  amount  of  an  execution  in 
hte  possession,  aa  snch  aheiiff,  ot  f;^.20. 
The  facts  in  this  case  are  aubatantially  as 
follows:  On  the  15th  day  of  March,  1886, 
U.  E.  MiUspaugh,  Robert  HIghman,  and 
.I.F.  Mlllspaugh,  comprising  the  firm  of 
Millspaugh,  Highman  &  Co.,  made,  exe- 
cuted, and  delivered  to  C.  A.  Bliss.  E.  K. 
Bliss,  and  B.F.  Wood,compriHlng  the  firm 
of  Bliss  &  Wood,  a  chattel  mortgage  on 
all  the  goods  and  merchandise  owne<l  by 
them  in  Attica.  The  mortgage  was  given 
to  secure  the  payment  of  fd,518.59.  The 
indebtedness  was  evidenced  by  four  prom- 
issory notes,— one  for  fl.OOO,  dated  Janu- 
ary 1, 1886,  due  In  three  months  from  its 
date;  one  note  for  f800,  dated  January  1, 
1886,  dueln  tour  months  from  Ita  date; 
one  note  for  $1,000,  dated  January  1, 1886, 
due  in  six  months  from  Its  date;  and  one 
note  for  Jp645,  dated  February  13,  1888.  due 
In  ten  days  from  Its  date, — all  bearing  in- 
terest at  therateof  12  per  cent,  perannam, 
from  their  respective  dates,  and  all  signed 
by  the  firm  ot  MillBpaagb,Highinan&  Co., 
and  payable  to  the  firm  of  Blfsa  A  Wood. 
The  chattel  mortgage  provided  that  Bliss 
&  Wood  might  appoint  the  Arm  of  Mllls- 
paugh, Highman  &  Co.  agents  to  make 
sale  of  the  jj^oods  and  merrhandlHe  in  tlia 
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ordinary  eonree  of  trade,  and  to  keep  an 
accurate  aecoont  o(  each  sales,  and  to  tor- 
ward  Bucb  accounts  and  proceeds  of  all 
sales,  less  tbe  expeoses  of  carrying  on  tlie 
businesB,  to  the  firm  of  Blias  &  Wood,  at 
Winfleld,  io  this  state,  on  the  first  of  each 
and  every  niuntb  after  the  date  of  tbe 
ntaattel  roortKuge  until  the  Indebtedness 
was  fully  paid.  This  mortKase  was  filed 
tor  record  on  the  16th  day  of  March,  1R8G. 
On  the  same  day  Bliss  &  Wood  took  poe- 
session  of  the  property,  under  and  by 
virtue  of  tbe  mortRage,  and  appointed 
MUlspaugh,  Highman  &  Co.  their  agents 
to  sell  and  dispose  ot  tbe  property  In  tbe 
usual  course  of  trade,  and  to  account  to 
tbe  firm  of  Bliss  &  Wood  for  the  money 
realized  on  ncconut  of  the  sales  of  tbe 
property,  less  whac  wm  actually  neces- 
sary to  pay  ronnlnx  expenses,  and  less 
what  was  necessary  to  be  used  In  purchas- 
ing such  staple  articles  as  were  esseatlal 
and  necessary  to  have,  to  keep  the  stock 
up,  so  as  to  meet  thedemands  of  tbe  trade. 
Tbe  note  calling  for  tbe  sum  of  9tf45,  and 
Interest  on  same,  was  paid,  and  credits, 
amounting  to  tbe  sum  of  9267.  were  made 
upon  the  note  calling  for  tbe  sum  of  $800, 
with  money  realized  from  tbe  sale  of  the 
goods  described  In  tbe  chattel  mortgage. 
Bliss  &  Wood  held  the  possession  ot  the 
mortgaged  property  from  tbe  16th  day  of 
March,  1886,  to  the  8d  day  of  December. 
1886,  at  which  time  I.  P.  Coaeh  took  pos- 
session of  the  property,  nuder  and  by  vir- 
tue of  an  execution  Issued  out  of  the  dis- 
trict court  of  Harper  county,  at  the  in- 
stance of  Smith  &  Co.,  creditors  of  Mills- 
paugh,  Highman  &  Co.  Tbe  execution 
was  dated  on  tbe  12tb  day  of  November. 
1SS6.  It  Is  contended  that  there  Is  no  evi- 
dence to  sustain  tbe  general  finding  uf  the 
court  In  favor  of  1.  P.  Couch,  the  sheriff. 
We  have  carefully  examined  the  record, 
and  do  not  find  that  there  is  any  evidence 
tending  to  shww  that  tbe  chattel  mort- 
gage executed  by  Millspaugb,  Highman  & 
Co.  to  Bliss  &  Wood  was  fraudulent  or 
void.  It  api>earB  from  all  the  evidence 
that  the  mortgage  was  given  to  secure 
the  payment  of  a  bona  tide  indebtedness 
for  flour.  In  Fraukhouser  v.  EUett,  22 
Kan.  147,  a  mojority  of  the  court  decided 
"that  the  statute  authorizes  a  stipulation 
In  a  chattel  mortgage  for  a  retention  ot 
the  possesHlon  by  the  mortgagor,  and 
that  a  possession  retained  in  accordance 
-with  the  terms  of  such  mortgage  is  not. 
when  duly  filed,  perse  fraudulent,  or  even 
prima  facie  evtdeoce  of  fraud,  as  against 
creditors  and  subsequent  purchasers. "  A 
majority  ot  the  court  further  decided  in 
that  case  "  that  the  mortgagor,  if  he  may 
keep  the  possession,  may  as  well  make  the 
sales  as  a  stranger.  He  acts  In  that  re- 
spect as  a  quasi  agent,  at  least,  of  the 
mortgagee,  and  as  such  agent  and  sales- 
man is  entitled  to  compensation  for  hie 
Hervlces."  Swlggett  v.  Dodson,  38  Kan. 
702, 17  Pac.  Rep.  5W;  Kankine  v.  Greer,  38 
Kan.  343. 16  Pac.  Rep.  680.  We  know  that 
"fraud  is  rarely  susceptible  of  positive 
proof,  for  the  obvious  reason  that  it  does 
not  cry  aloud  In  the  streets,  nor  proclaim 
its  Iniquitous  purposes  from  the  housA- 
tops.  Its  rermiculatlons  are  chiefly  trace- 
able by  covered  tracks  and  studious  con- 


cealments.*' Notwithstanding  this  gen- 
eral doctrine,  fraud  is  never  presumed,  out 
must  be  established  by  some  evidence.  If 
a  creditor  of  a  mortgagor  assails  the 
morttrnge  or  transfer  for  fraud,  the  bur- 
dea  of  proof  rests  upon  him.  Baughman 
V.  Penn,  S3  Kan  504,  6  Pac.  Rep.  800.  In 
Long  V.  West,  31  Kan.  29S,  1  Pac.  Rep.  54u, 
It  was  decided  that,  "in  the  absence  ot  evi- 
dence to  the  contrary,  honesty  and  fair 
dealing  in  all  transactions  are  always  pre- 
sumed; and  if  any  person  claims  tliat 
there  was  fraud  in  any  transaction  It  de- 
volves upon  such  person  to  prove  the 
fraud,  and  It  dora  not  devolve  upon  tiie 
party  charged  with  committing  tbe  fraud 
to  prove  that  the  transaction  was  honest 
and  bona  ffde."  Although  Mlllspaugh, 
Highman  &  Co.  were  Insolvent  at  the  time 
of  the  execution  of  the  chattel  mortgage 
to  Bliss  &  Wood,  they  had  the  right  to 
prefer  Bll^  &  Wood  as  creditors,  if  the 
same  was  done  in  good  faith.  Arn  v. 
Hoerseman,26  Kan. 413;  Randall  v.Shaw. 
28  Kan.  419:  Avery  v.  Eastes,  18  Kan.  506; 
BIsbop  V.  Junes,  28  Kan.  680;  McPIke  v. 
At  well,  34  Kan.  142,  8  Pac.  Rep.  118;  Cuen- 
det  V.  Lahmer,  16  Kan.  527.  It  was  de- 
cided in  Randall  v.  Shaw,  28  Kan.  419, 
"that  the  vigilant  creditor  is  entitled  to 
the  ad  vantage  secured  by  his  watchfulness 
and  attention  to  bis  own  interest. " 

There  was  some  evidence  Introduced  up- 
on tbe  trial  on  the  part  ot  the  defendant 
below  showing  that  the  members  of  the 
firm  wt  Mlllspaugh,  Hlghmun  &  Co.  were 
brothers-in-law  of  E.  S.  B\im:  that  other 
mortgages  were  also  executed  by  MlUi^- 
paugh,  Highman  &  Cu.  to  Bliss  &  Wood  to 
secure  the  same  indebtedness  embraced  In 
thecbattel  mortgage;  that  amortgageby 
Mlllspaugh,  Hfghman  &  Co.,  to  secure  E. 
S.  Bliss  as  a  surety,  had  been  paid,  but 
not  released;  that  after  this  action  was 
commenced.  Bliss  &  Wood  traded  off  the 
stock  of  goods  for  a  farm  worth  about 
94.000.  But  we  do  nut  think  that  any  of 
these  things,  or  these  altogether,  with 
Bomeotber  matters  that  were  presented  up- 
on the  trial,  establlsh  that  the  chattel 
mortgage  of  Mlllspaugh,  Highman  &  Co. 
to  Bliss  &  Wood  was  given  wltliout  con- 
sideration, or  was  fraudulent.  We  think 
it  was  proper  for  tbe  trial  court  to  admit 
evidence  of  everything  connected  with  the 
poBBesslon  of  tbe  property  under  tbe  chat- 
tel mortgage,  and  the  sale  and  transfer  of 
the  goods  by  Bliss  &  Wood,  as  throwing 
light  on  the  transactions  between  thepar- 
ties  to  the  chattel  mortgage.  But  all  ot 
the  mortgages,  given  to  secure  tbe  indebt- 
edness existing  from  Mlllspaugh,  High- 
man  &  Co.  to  Bliss  &  Wood,  were  not  ex- 
cessive in  value,  and  the  amount  of  the  in- 
debtednesa  In  the  mortgage  waa  not  exag- 
gerated oroTervelued.  It  Is  possible  that, 
upon  a  new  trial,  something  may  develop 
the  maia  tides  of  the  tranoactlons  between 
Mlllspaugh,  Highman  &  Co.  and  Bliss  & 
Wood,  but.  upon  the  evidence  presented 
In  this  record,  we  cannot  see  how  the 
chattel  mortgage  can  be  defeated  or  set 
aside.  II  Bliss  &  Wood  have  received,  un- 
der their  mortgagit,  more  than  auf&clent 
proceeds  to  pay  their  Indebtedness,  tbey 
may  be  held  to  account  to  the  creditors 
for  any  overplus.    It  la  claimed  upon 
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the  part  of  plalotlft  below  that  I.  P. 
CoQCD,  as  sheriff,  did  not  have  In  his  pue- 
Beasion  the  Kf^odii  and  merchandtse  Id  di»- 
pDte  at  The  time  that  the  last  order  ol  de- 
livery was  Insned  and  served.  He  did 
have,  however,  the  actual  posHesBioii  or 
the  floods  when  the  petition  was  filed,  and 
when  the  first  summons  and  the  first  or- 
der of  delivery  were  Issued.  These  were 
net  aside  on  account  of  the  IrreRularttles 
and  a//M8  orders  Issued.  On  January  27, 
1887,  the  court  directed  th*^ goods  and  mer- 
chandise to  be  turned  over  to  the  defend- 
ant below.  He  did  not  file  any  disclaimer, 
but  attemptetl  to  show  title  In  himself, 
and  the  right  of  posaemion  Incident  ther»> 
to.QDderan  execution  properly  Issued  and 
placed  In  his  hands.  Therefore  no  proof  of 
demand  or  refusal  was  rpqulred.  Ruper 
v.  Harrison,  37  Kan.  243,  15  Pac.  Rep.  219; 
Bogle  V.  Gordon,  89  Kan.  31, 17  Pac.  Rep. 
857;  Machine  Go.  v.  Manu,  42  Kan.  872.  22 
Pac.  Rep.  417;  section  184,  Civil  Code; 
Morrill  v.  DouKlaaa,  14  Kan.  2U3;  Hlgbee 
V.  MeMlllan,  18  Kan.  188.  The  JudKment 
of  the  district  court  will  be  Tevenied,  and 
cause  remanded  lor  a  new  trial, 

(«  XuL  tu)  ■ 

Phelps  ft  Biobluw  Windmill  Co.  t. 

Buchanan. 
(Supreme  Court  of  Kanaat.  May  9, 1891.) 
Rbtibiv  ok  Appbal— Obseril  akd  Spboiu  Vbr- 

mcT. 

1.  When  error  ts  apparent  In  the  final  ludg- 
ment  the  case  maybe  reviewed  In  this  ooortwi^- 
out  a  motion  for  a  new  trial. 

3.  Where  there  is  a  conflict  between  the  gen- 
eral and  special  verdicts  the  latter  must  prevail. 

S.  The  record  in  this  c-ase  examined,  and  held, 
that  the  motion  of  the  plaintiff  for  ]ud^ent  on 
the  special  findings  of  the  Joryand  the  pleadings 
Id  ihecase  should  have  herai  sostalned.  and  lu<&- 
jnent  entered  in  favor  of  the  plaintiff  for  the  ftill 
amount  of  its  claim. 
{Siillabv*  by  Strang,  0.) 

CommlsBloners'  declsloa.  Error  from 
district  court.  Crawford  county;  Gkobob 
Ghandlkr,  Judfcc. 

D.  B.  Van  Syckle,  for  plaintiff  In  error. 
Jobu  T.  VoBs,  for  defendant  In  error. 

Strang,  C.  November  7, 1887,  the  plain- 
tiff company  commenced  Us  action  In  the 
district  court  of  Crawford  county,  to  fore- 
close a  lien  and  recover  the  value  of  a  cer- 
tain windmill  famished  and  erected  by 
the  plaintiff  upon  the  land  of  the  defend- 
ant. The  amount  claimed  was  f221.28. 
Defendant  alleges  In  his  answer  tbat  the 
windmill  entirely  failed  to  perform  the 
services  for  which  It  was  erected,  and 
that  there  was  therefore  no  consideration 
tor  the  claim  sued  on.  Plaintiff  replied 
the  general  dental.  The  case  was  Cried  by 
the  court  and  a  Jury,  which  rendered  a 
general  verdict  for  the  plaintiff  for  99.S.44, 
and  also  made  the  following  Hpecial  find- 
ings of  fact:  "Question  1.  Did  the  wind- 
mill placed  on  A.  Buchanan's  pi*euilHes 
work  well  for  n  period  of  30  days  after 
November  24. 1S8Q?  Answer.  Did  not.  Q. 
2.  Did  the  defendant,  A.  Buchanan,  notify 
plaintiff  December  12, 188(t,  (or  within  80 
days  from  November  24,  1886,)  tbat  said 
windmill  did  not  work  well?  A.  Yes,  he 
did.  Q.  8.  If  yea,  did  plaintiff  fix  or  cause 


to  be  fixed  said  windmill,  after  recelvtas 
said  notice,  and  within  80  days  after  re- 
ceiving said  notice?  A.  Yes.  he  did.  Q. 
4.  Did  plaintiff  or  tts  agents 'remedy  the 
defects'  In  said  windmill  within  thirty 
days,  (If  there  were  any  such  defects.)  so 
that  said  windmill  would  run  well?  A. 
Yes.  Q.  5.  Was  the  order  [set  out  In 
plaintiff's  petition]  presented  to  defend- 
ant, A.  Buchanan,  prior  to  the  commence- 
ment of  this  action  by  the  plaintiff  here- 
in? A.  Yes.  Q.  6.  Did  the  dt^endant.  A. 
Buchanan,  refuse  to  execute  notes  men- 
tioned In  plaintiff's  petition  prior  to  the 
commencement  of  this  acttoo?  If  ■*>, 
why?  A.  He  did,  because  he  claimed  the 
mill  did  not  work  well.  <3.  7.  Did  defend- 
ant, A.  Bochunan.  fail  and  neglect  to  exe- 
cute said  notes  after  he  had  been  request- 
ed to  do  so  by  the  plaintiff?  If  so.  why? 
A.  He  did,  because  he  claimed  the  mill 
would  notwork  well.  Q.  8.  Wos  said  mill 
built  accorilinf;  to  the  contract  set  oat  In 
plaintiff's  petition?  A.  Yes,  in  its  mate- 
rial constrnctlon."  The  plaintiff,  Ignor- 
ing the  general  verdict,  moved  the  court 
for  Judgment  on  the  special  verdict  for  the 
amount  of  its  claim  as  shown  in  Its  peti- 
tion. The  court  sustalneil  the  motion  for 
Judgment  on  the  findings  to  the  extent  of 
the  amount  returned  by  the  Jury  in  The 
general  verdict,  which  was  a  practical  de- 
nial of  the  motion  of  the  plaintiff.  No 
motion  for  new  trial  was  filed,  but  the 
plaintiff  comes  to  this  conrt,  and  alleges 
that  the  court  below  erred  In  not  sustain- 
ing  its  motion  for  the  full  amount  of  Its 
claim.  The  defendant  says  this  case  can- 
not be  reviewed  by  this  court  because  the 
plaintiff  filed  no  motion  for  new  trial. 
We  think  the  error,  U  any  there  la.  In  ap- 
parent upon  the  face  of  the  Judgment,  and 
therefore  no  motion  for  a  new  trial  was 
necessary  to  a  review  of  the  question 
here.  Lender  v.  Caldwell,  4  Kan.  S;t9; 
Dutton  V.  Hobson,  7  Kan.  196;  Hawyer 
V.  Bryson,  10  Kan.  199;  Cobom  v.  Weed, 
12  Kan.  182;  Stapleton  v.  Orr.43  Kan.  170, 
23  Pac.  Rep.  109.  Was  there  any  error 
committed  Id  this  case  by  the  trial  court? 
The  petition  in  thncaee  allied  that  the 
defendant  was  Indebted  to  the  plaintiff 
upon  a  written  order  for  a  windmill  and 
fixtures  and  the  erection  of  the  same  In 
the  sum  of  9221. 2!^.  The  defendant.  In  his 
answer,  admitted  the  execution  of  the  or- 
der uned  on,  bat  claimed  the  mill  failed  to 
perform  the  work  for  which  it  was  erect- 
ed, and  was  therefore  useless  and  of  no 
value.  The  Jury  In  the  general  verdict  say 
they  And  the  Issues  in  favor  of  the  plain- 
tiff and  ngafnst  the  defendant,  and  then  as* 
sesB  the  amount  of  the  plaintiff's  recovery 
at  $98.44.  This  verdict  carries  with  it  a 
finding  in  the  plalntltrs  favor  upon  all 
questions  at  issue,  except,  perhaps,  as  to 
the  value  of  the  mill  erected.  The  ord<Mr 
admitted  to  have  been  executed  by  the 
defendant  expressly  fixes  the  value  of  the 
Improvement,  the  mill  and  fixtures,  at 
¥221.29.  It  is  true  the  order  required  the 
company,  upon  notice  within  3U  days  of 
the  failure  of  the  will  to  work  well,  to 
make  It  so  work.  The  Jury  found  epeclal- 
ly  that  the  mill  was  constructed  in  ay- 
curdance  with  the  terms  of  the  conCraf% 
and  tbat,  while  the  mill  did  not  work  will 
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Bt  flrat,  the  company,  upon  notice,  reme- 
died the  defects  therein,  after  which  It  did 
work  well.  ConBlderlug  the  pleadings  in 
the  cuae  and  these  flndlnffs  together,  we 
think  the  plaintiff  was  entitled  to  a  Judg- 
ment for  the  tuU  umoniit  of  Its  claim,  and 
that  the  r^usal  ol  the  court  to  sustain 
the  plalntilf'B  motion  for  Judgmentln  such 
amount  was  error.  It  la  therefore  recom- 
mended that  the  district  court  be  directed 
to  modify  Its  Judgment  so  aa  to  give  the 

})leintitf  Judgment  for  the  fall  amount  of 
ta  claim  and  a  foreclosure  of  Ita  lien. 

Pjeb  Curiam.  It  ta  so  ordered;  all  the 
Inatices  eoucurrlng. 


(46  Kaa. 

Culver  v.  Moeseb  et  ttl. 
{Supmne  Court  of  Kanaa».   JS»J  9, 1801.) 
RirVIEW  OK  Appeai« 
A  ^reseral  flDdingof  atrial  court.  In  an  mo- 
tion ol  ejectment,  a  lury  having  bean  walTed, 
will  not  be  distarbed  by  this  court,  where  there 
is  seme  eridenoe  to  sustain  such  a  noding. 
iSyUabm  by  Simpson,  O.) 

Commlsalonera*  decision.    Error  from 
district  court,  Cowley  county;  M.  Q. 
Tkoc'P,  Judge. 
S.  D.  Pryor^  for  plalntlD  In  error.  Case 
Beacb,  for  defendants  in  error. 

SiUFSOK,  C.  Action  in  ejectment  to  re- 
cover a  quarter  nectlon  of  land  In  Cnwley 
county.  Both  sides  claim  title  through 
one  N.  L.  F.  Monroe,  who.  In  the  month 
of  December,  1879.  made  a  conveyance 
thereof  tu  Margie  Young.  It  is  claimed 
that  the  sole  cunsideration  for  this  con- 
veyance was  paid  by  William  f  oung,  the 
bnaband  of  Margie  Young,  and  that  be 
caused  the  deed  to  be  made  tu  her  to  de* 
fraud  his  creditors;  that  the  said  William 
Young,  at  the  time  this  conveyance  was 
made,  was  indebted  to  sererai  persons, 
and  among  them  to  the  firm  of  Morehead, 
Young  &  Co.,  who  recovered  a  Judgment 
against  William  Young  In  the  district 
court  uf  Shawnee  county  on  the  I8th  day 
of  May,  1875,  and  on  the  I4th  day  of  Feb- 
ruary',1^,atranecriptof  which  Judgment 
was  duly  filed  in  the  office  of  and  with 
the  clerk  of  the  district  court  of  Cowley 
county,  and  became  u  lien  on  all  the  lands 
and  real  estate  of  William  Young  In  that 
county,  and  particularly  the  land  in  con- 
troversy;  that  an  execution  waa  issued  on 
said  Judgment,  and  said  land  sold  to 
Oeor^  W.  Crane,  who  xwelved  aaberlfTs 
deed  therefor  on  the  11th  day  of  Jane, 
1880:  that  Crane  sold  and  conveyed  said 
land  to  one  H.  L.  Barker  on  the  2lBt  day 
of  June,  1S80,  who  took  posBession  of  the 
Rame;  that  Barker  sold  said  land  and 
conveyed  It  to  Marlon  Culver  on  the  2d 
day  ol  December,  18S1,  and  since  that 
time  two-thirds  ot  said  land  has  been  con- 
veyed to  thin  plaintiff  In  errur,  John  Cul- 
ver, and  Adilene  Tully  and  Marlon  Culver 
arc  the  owners  of  the  other  third ;  that 
tliewe parties  have  been  in  thottctual.npen, 
and  notorious  possession  of  this  land, 
claiming  to  be  the  owners  thereof,  ever 
since  the  2l8t  dayof  June,  18K0;  that  more 
than  bIx  years  nave  elapsed  since  the  re- 
cording of  said  sberllf's  deed  to  said  laud. 


John  Culver  filed  a  supplemental  answer, 
alleging  that  since  this  action  was  com- 
menced bu  bad  become  the  sole  owner  of 
the  laud  In  controversy.  Margie  Young 
conveyed  this  land  to  Thomas  W.  Coch- 
rane :  Cochrane  conveyed  It  to  William  V. 
Wilson:  Wilson  couve.ved  It  by  quitclaim 
to  I.  E.  H.  Moeaer;  Mar^e  Young  con- 
veyed to  Cocbraue  19th  February,  1880; 
Cochrane  conveyed  to  Wilson,  7th  May, 
1881 :  Wilson  conveyed  to  Uoeser.mh  No- 
rember,  1884.  A  Jury  was  waived,  and  a 
trial  had  to  the  court,  and  a  general  find- 
ing for  the  defendant  in  error  was  made, 
and  Judgment  entered  In  her  favor.  A 
motion  for  a  new  trial  was  overruleda  and 
the  case  Is  here  for  review. 

The  sole  contention  ot  coansel  for  the 
plaintiff  in  error  here  Is  that  nn  the  evi- 
dence produced  at  the  trial  the  plaintiff  In 
error  was  clearly  entitled  toa  Judgment  in 
his  (avf»r,  and  that  there  is  no  evidence  to 
Sustain  the  Judgment  rendered.  Counsel 
overlook  the  fact  that  there  Is  not  a  par- 
ticle of  evidence  tending  to  connect  Mar- 

gie  Young  with  the  Judgment  of  More- 
ead.  Toung  &  Co.,  or  with  an  attempt  to 
defraud  the  creditors  ot  her  husband,  or 
wltb  any  kno  wledgeof  the  gambling  trans- 
action In  which  her  husband  participated, 
until  this  action  is  commenced,  by  an  ap- 
parently Innocent  purchaser,  to  recover 
tlie  possession  of  the  land;  and  In  the 
mean  time  Margie  Toung  has  conveyed  to 
Cochrane,  Cochrane  has  conveyed  to  Wil- 
son, and  Wilson  to  Mrs.  Moeser,  the  de- 
fendant in  error,  with  no  hint  in  the  evi- 
dence that  either  Cochrane,  Wilson,  or 
thedefendantln error  bad  notice  orkuowl- 
edge  of  the  gambling  transaction,  or  of  the 
attempt  on  the  part  of  Young  to  defraud 
bla  creditors;  and  all  the  time  there  was 
nothing  in  the  record  In  any  manner  cou- 
neeting  Margie  Youug  with  the  Judgment 
and  sale  of  this  land  to  satisfy  tho  claim 
of  Morehead,  Young  &  Co.  The  first  sub- 
division of  section  16  of  the  Code  has  no 
application  to  the  facts  in  this  case,  so 
far  as  this  defendant  In  error  is  concerned. 
Hhe  is  not  the  execution  debtor  or  his  heir, 
n<»r  does  she  claim  under  bim,  but  she 
claims  by  virtue  of  the  title  held  by  Mar- 
gie Yoong;  whereas,  the  Judgment  on 
which  the  land  was  sold  was  not  rendered 
agaiuut  Margie  Young,  but  against  Will- 
iam B.  Young,  her  husband.  If  this  con- 
veyance was  made  to  Margie  Young,  the 
consideration  having  been  paid  by  bw 
husband,  and  the  title  was  put  In  ber 
name  to  defraud  his  creditors,  and  Mrs. 
Moeser  knew  these  facts  at  the  time  she 
bought  the  land,  then  there  would  be  force 
In  the  claim ;  but  there  Is  no  evidence 
showing  notice  to  or  knowledge  by  either 
Cochrane,  Wilson,  or  the  defendant  In  er- 
ror of  these  facts.  It  is  partially  shown 
that  the  sole  consideration  for  the  con- 
veyance by  Monroe  to  Margie  Young  was 
a  gambling  debt  due  from  Monroe  to 
William  Youug,  but  this  Is  not  shown  to 
have  been  known  to  Cochrane,  who  bought 
from  Mrs.  Young,  or  to  Wilson,  who 
bought  from  Cochrane,  or  to  the  defend- 
ant In  error,  who  bought  from  Wilson. 
There  Is  no  legal  view  that  can  be  taUcn 
of  the  facts  disclosed  by  this  record  that 
would  Justify  a  reversal  ol  the  cause.  It 
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is  recommuirted  that  tbe  JodgmeDt  be 
«fflrined. 

Per  Cubuk.  It  Ib  so  ordered ;  all  tbe 
joBtlces  coDCurrinff. 


<46  Kan.  416) 

Gbicaoo.  JC.  ft  W.  R.Go.     Tovnbhip  or 
Ozark  et  alA 
rSuprenui  Court  qffannu.  abr^USl.) 
KuLROAO  Aid  Bonds  —  Ahouht  —  Vamditt  0» 

ELBOTIOR— POVBKB  OP  TowH  Ofpicbrs. 
1.  Where  ao  election  has  been  held  in  a  town- 
ship authorlslDg  a  sabscrlpUon,  to  the  capital 
stock  of  a  railroad  company  to  the  amonnt  of 
•18,000,  and  authorldng  the  lasuing  of  a  like 
amotintof  township  bonds  to  the  railroad  oompany 
in  payment  for  such  stock,  but  three  days  prior 
totneeleotioo  It  was  agreed  between  a  portion  of 
the  electors  of  the  townriiip  and  certain  agents  of 
the  railroad  oompany  that  If  the  election  should 
be  in  the  alBnnatlve  the  amount  of  the  sub- 
torlption  and  of  the  bonds  to  be  issued  should  be 
only  910,000,  and  tbe  election  resulted  In  an  af- 
flrmatire  vote,  authorizing  a  subscription  to  be 
made  and  bonds  to  be  issued  in  the  amount  of 
918,000,  but  immediately  afterwards,  In  a  pro- 
oeedlng  instituted  by  a  tax-p»er  and  an  elector 
of  the  township,  theofllcerB and  the  railroad  com- 
pany were  enjoined  teom  making  a  subscription 
or  tssalng  or  reoeiring  an  amount  of  bonds  ex- 
ceeding CIO,  000,  and  the  subscrlptiOQ  was  then 
made  for  910,000,  and  the  railroad  oompany  ac- 
cepted tbe  subscription,  and  relinquished  all 
claim  to  an  amount  of  bonds  above  that  amount, 
and  afterwards  the  railroad  was  built,  and  all 
the  other  conditions  imposed  upon  the  railroad 
company  by  the  proposition  voted  upon  were  com- 

RUed  with  and  lalmled  by  tbe  railroad  oompany 
1  pursuance  of  such  election  and  of  anch  sut^- 
■criptioD,  held,  tbat  the  railroad  oonvany  Is 
entitled  to  the  bonds  of  the  township  to  the 
amount  of  110,000. 

a.  Where  an  election  Is  pending  In  a  town- 
ship for  the  purpose  of  authoming  a  subscription 
to  the  capital  stock  of  a  railroad  company,  and 
the  issuing  of  bonds  in  payment  therefor  to  the 
amount  of  tlSiOOO,  and  while  the  electioa  ts  pend- 
ing a  poitlon  of  the  electors  and  certain  agents  of 
tbe  railroad  comp&ny  agree  that  If  the  election 
should  result  favorably  to  the  subscription  and 
the  issuing  of  t^e  bonds  the  amount  of  each 
shonid  be  only  910,000  instead  of  918,000,  hel^ 
that  such  an  agreement  is  not  in  effect  or  tauta- 
moont  to  a  bribe  to  the  voters,  and  will  not  neo- 
esMrilyrunder  the  election  wholly  Invalid. 

3.  When  authority  is  given  to  the  officers  of  a 
public  corporation  by  an  election  or  otherwise  to 
Issue  a  certain  amount  of  the  bonds  of  the  corpo- 
ration, tbe  officers  will  have  the  power  and  the 
right,  whenever  there  is  a  sufficient  reason  theie- 
far^  to  issue  a  less  unoont  of  the  bonds  of  the 
OOrjporatlon. 
(Syliabm  by  the  Court.) 

Error  from  district  coart.  Anderson 
county;  A.  W.  Benbon,  Jud^. 

Tills  waa  an  action  brought  fn  the  dis- 
trict court  of  Anderson  county  by  the 
township  of  Oxark  against  the  Colony, 
Neosbo  FallB  &  Western  Railroad  Com- 
pany, the  Southern  Kansas  Railway  Com- 

Sany,  H.  K,  WInanta,  H.  A.  Bearly,  and 
.  A.  Herriman,  tbe  county  commlaaioD- 
er8,and  A.  D.  McFadden,  the  county  clerk, 
of  said  county,  to  enjoin  the  defendanta 
from  iasutnii:  or  accepting  certain  town- 
sblpbonds.  It  afterwards  appeailngtbat 
the  Chicago,  Kansas  &  Western  Railroad 
Company  had,  by  tbe  consolidation  of  va- 
rious railroad  companies,  succeeded  to  all 
the  rlt^hts  of  tbe  Colony,  Neosho  Falls  A 
Western  Railroad  Company  and  of  otiier 
ipeutloa  for  rehearing  pending. 


compsntee,  the  plaintiff  amended  itspetl- 
tion.  making  tbe  Chicago,  Kansas  ftwest- 
em  Railroad  Company  a  party  defendant, 
and  praying  tor  tbe  same  relief  against  It 
as  it  bad  previously  prayed  for  against 
the  other  railroad  companies,  Tlie  Chi- 
cago, Kansas  ft  Weston  Railroad  Com- 
pany then  answered,  and  tbe  case  waa 
dismissed  as  to  tbe  Sonttaem  Kanaaa 
Railway  Company.  The  case  wastrled  be- 
fore tbe  court  witbouta  Jury,  and  tbe  court 
made  special  flndinge  of  fact  and  concln- 
stons  of  law  as  follows: 

"Findings  of  fact:  (1)  Tbe  plaintiff  la, 
and  was  at  tbe  times  hereinafter  referred 
to,  a  municipal  township  of  Anderson 
county.  The  defendant  tbe  Colony,  Neo- 
sho Falls  ft  Western  Railroad  Company 
was  duly  organized  and  Incorporated  as 
a  railway  corporation  of  this  state  on  the 
S7th  day  of  NoTember,  1886,  to  construct, 
operate,  and  maintain  a  line  of  railroad 
from  a  point  at  or  near  Colony,  In  the 
plaintiff  townsfalp,  south-westerly  Into 
Allen,  Woodson,  and  other  countlea.  Tbe 
Chicago,  Kansas  ft  Western  Railroad 
Company  was  organized  and  incorporated 
under  the  laws  of  this  state  on  th«  2l8t 
day  of  November,  1885,  to  construct,  op- 
erate, and  maintain  certain  lines  of  rail- 
road in  Its  charter  mentioned,  and  on 
the  Slst  day  of  May.  1SS6,  it  succeeded  by 
consolidation  to  all  tbe  rights,  privi- 
leges, and  immunities,  and  to  the  prop- 
erty, estate,  and  franchisee,  of  said  Colo- 
ny,Neosbo  Falls  ft  Western  Railroad  Com- 
pany. (2)  Un  the  11th  day  of  January. 
1886,  pursuant  to  a  petition  therefor  duly 
prifsented  and  In  wl  things  proper  and 
sufficient,  the  board  of  county  commls- 
flloners  of  this  county  duty  convened,  and 
made  an  order, as  provided  bylaw  In  such 
cases,  for  an  election  to  be  bad,  held  In 
said  township  on  the  15th  day  of  Febru- 
ary, 1886,  upon  the  proposition  to  sub- 
scribe to  tbe  capital  stock  of  tbe  said  Col- 
ony, Neosho  Falls  ft  Western  Railroad 
Company,  and  to  issue  tbe  bon^  of  the 
townxbip  in  payment  therefor  to  the 
amount  of  $I8,?>00.  Due  and  legal  procla- 
mation and  notice  of  said  election  was 
given,  tbe  call  therefor  being  as  set  oat  in 
tbe  petition,  and  the  election  was  held  ac- 
cordingly, reanltinx  in  a  vote  ot  193  for 
and  187  agalnstscdd  proposition,  as  shown 
by  an  of&cial  canvass  ot  said  votes  duly 
made  and  declared  by  said  board  on  the 
19tb  day  of  February,  1886.  (3)  On  the 
4th  day  of  January,  18S6.  the  said  Colony, 
Neosho  Falls  &  Western  Railroad  Com- 
pany deposited  in  a  bank  at^Colony,  afore- 
said, the  sum  of  $75.  to  be  used  to  pay  the 
expenses  of  said  election  In  Ozark  town- 
sbip  tf  the  proposition  was  carried,  but  to 
be  returned  to  the  railroad  company  it  It 
was  defeated.  (4)  Onthel2tb  day  of  Feb- 
ruary, 1886,  after  full  discussion  and  de- 
liberation by  the  people  upon  said  propo- 
sition, It  became  apparent  to  and  was 
generally  believed  by  the  ditUena  of  the 
township,  and  by  the  railroad  company 
as  welt,  that  said  proposition  would  be 
defeated  as  it  then  stood.  Thereupon,  on  ' 
tbe  eveaXag  of  that  day,  tbe  president, 
secretary,  and  treasurer,  and  board  of  di- 
rectors h^d  a  meeting  atColony,  together 
with  aboat  ttltj  dtlsens  ol  that  city  and 
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two  farmera  of  the  township,  residloe 
ontalde  ot  the  city,  to  conslrler  the  Bltua- 
tioD.  Id  respontit}  tu  iuqulries  from  the 
otBcera  of  the  couipany,  it  was  the  unaDl- 
iDous  expression  ot  the  opinion  ot  the  clCl- 
sens  that  the  proposition  as  It  then  stood 
would  be  detested.  A  rotet  however,  was 
taken  by  the  citizens  present  npun  the 
question  of  voting  $10,000  Instead  of 
518,000,  and  it  was  carried  with  only  one 
dlsaentlnt^vote.  Thereupon  the  treasurer 
ot  the  company,  in  the  presence  ot  the 
uther  officers  and  directors,  statetl  In  sub- 
Btance  that,  having  heard  of  the  prubnble 
defeat  and  failure  ot  the  pending  proptigl- 
lioii,  the  company  was  about  tu  change 
or  amend  their  charter  ro  astosubraltan- 
other  point  on  the  Southern  Kansas 
Railway  Instead  ot  Colony,  but  that  the 
company  would  take  a  less  sum  than 
$18,000,  rather  than  suffer  the  delay  and 
■tartanew;  that  the execntlve committee 
was  present  with  power  to  act,  and.  If  the 
sens?  ot  the  meeting  was  in  favor  of 
f 10,000,  and  the  people  would  go  on  and 
vote  the  $18,000  proposition,  as  it  stood, 
thfi  company  would  relinquish  all  over 
$10,000,  and  Issue  tberetor  that  amount 
of  stock,  and  flle  such  reUnqulafament 
with  the  county  clerk.  The  meeting  as- 
senting to  this,  the  company  executed  a 
paper  relinquishing  such  ex'-esa,  and  re- 
serving the  right  to  issue  stock  to  the 
amount  of  the  bonds  to  be  received,  viz., 
$10,000.  The  official  act  ot  the  company 
constitotlng  such  relinquishment  is  set 
out  In  full  in  the  drcnlar  copied  Into  the 
petition,  and  was  filed  In  the  county 
clerk's  office  February  18, 1R86.  The  said 
officers  and  directors,  acting  in  conjunc- 
tion with  said  citizens*  meeting,  cautied 
the  legal  opinion  also  contained  In  said 
circular  to  be  obtained,  and  immeillately 
published  said  circular,  and  circulated  It 
generally  and  thoroughly  In  said  town- 
ship piior  to  said  election.  It  was  mailed 
to  every  voter,  so  far  as  their  names 
could  be  ascertained,  and  posted  at  th:; 
polls  and  in  other  public  places.  It  was 
received  and  rend  by  and  otherwise  came 
to  the  notice  of  all,  or  nearly  all,  the  vot- 
ers. It  seems  to  have  been  well  under- 
stood, and  acted  upon  In  good  faitb,  as  a 
modification  ot  tlie  pending  proposition. 
The  object,  purpose,  and  intent  of  the 
company  In  taking  such  action  was  to 
Influence  the  voters  of  the  township  in 
favor  of  said  proposition,  and  tu  cause 
the  same  to  be  carried.  The  effect  of  such 
action  and  publication  and  reading  there- 
of was  to  change  the  sentimcntof  the  vot- 
ers so  as  to  carry  said  proposition,  and 
but  for  such  action  and  publication  the 
proposition  would  have  been  defeated. 
(6)  After  tlie  official  canvass  of  said  vote 
the  board  of  county  commissioners  or- 
dered the  county  cierk  to  make,  and  the 
county  clerk  did  make  accordingly,  a 
snbscrtpttoo  upon  the  books  ot  said  rail- 
road company  to  the  capital  stock  of  said 
company  for  shares  to  tho  amount  of 
$10,000.  and  likewise  ordered  the  chair- 
man ot  said  board  to  make,  and,  with 
the  county  clerk,  to  seal, sign, and  deliver, 
the  bonds  of  said  township  to  a  like 
amount,  upon  the  conditions  and  payable 
M  stated  in  the  said  proposition.  The 


subscriptiuu  was  made  by  the  county 
clerk  as  directed,  and  the  proper  officers 
were  ready,  willing,  and  about  to  issue 
said  bonds  when  this  suit  was  broutcht 
and  the  Injunction  allowed.    (G)  On  the 
Ist  day  ot  March,  1887,  the  railroad  of  the 
Colony,  Neosho  Falls  &  Western  Railroad 
Couipany  was  built  from  the  depot  ot  the 
Southern    Kaunas   Rail  way   In  Colony 
within  2,000  teet  of  the  north  line  of  said 
town,  as  stated  in  the  proposition,  to  a 
point  beyond  the  east  line  of  Woodson 
county,  and  the  road  was  In  operation 
and  cars  running  thereon  on  regular  sched- 
ule time.  The  engine,  however,  backed  up 
from  the  western  terminus  to  Colony,  there 
being  no  turn-table  at  said  terminus;  and 
trains  were  so  operated  until  the  road 
was  completed  to  Yates  Center.  The  track 
was  not  surfaced  up  all  the  way  on  the  1st 
ot  March,  but  that  was  partly  dune,  and 
was  finished  on  the  Ist  of  June  following. 
There  is  a  deep  cut,  some  600  feet  In  length, 
and  at  the  deepetit  place  19  feet  in  depth, 
on  tite  line  a  little  south  of  Colony.  This 
was  nut  cut  wide  enough  prior  to  March 
1, 1887,  so  that  In  thawing  and  freezing 
the  banks  cnved  somewhat,  so  as  to  fill  up 
the    ditches   along   the  truck.  These 
ditches  were  cleaned  out,  and  the  cut  was 
widened,  in  the  spring  of  18S».   The  run- 
ning of  ti-ains,  however,  was  not  impeded, 
but  they  have  been  operated  regularly 
since  February  25, 1887,  anil  so  I  conclude 
that  the  road  was  built  ami  operated  sub- 
stantially according  to  the  terms  of  tho 
proposition.  (7)  On  the I9th  of  February, 
I8S6,  a  suit  was  brought  in  this  court  by 
one  J.  W.  Schuessier,  a  tax-payer  of  said 
township,  who  alleged  in  bis  petition 
agalnstsaid  railroad  company  and  against 
the  county  commissioners  and  county 
clerk,  defendants  therein,  the  making  ot 
said  petition  and  order,  and  the  holding 
ot  said  election,  and  the  action  ot  said 
company  lierelnbefore  stated,  providing 
for  &  reduction  of  the  subscription  to 
$10,000,  and  averred  that  the  board  was 
about  to  issue  $18,000  In  bonds  so  voted, 
whereupon  a  temporary  injunction  was 
allowed.   Afterwards,  by  consent  of  the 
parties  platntitf  and  said  county  commis- 
sioners and  clerk,  the  suit  having  been  dis- 
missed by  the  plaintiff  as  to  the  railroad 
company,  the  Judge  at  chambers  dissolved 
sold  injunction,  and  allowed  another  tem- 
porary injunction  restraining  the  board 
aud  clerk  from  issuing  more  than  $10,000 
In  amount  of  said  bonds,  and  from  sub- 
scribing for  more  than  $10,000  in  amount 
to  the  capital  stock  of  said  company. 
Nothing  further  was  done  In  said  action. 
This  order  was  made  March  29.1886,  The 
board  had  not  ordered  nor  had  the  clerk 
subscribed  for  said  stock  prlur  to  the  al- 
lowance of  said  temporary  m.iunction.  and 
did  not  do  so  solely  because  of  said  first  in- 
junction.  After  the  order  of  the  district 
ludge  last  above  stated  siud  board  did  or- 
der and  said  clerk  diil  make  the  subscrip- 
tion for$]0.000of  said  stock  aahereinbefqr* 
stated.   The  said  Colony.  Neosho  Falls  A 
Western  Railroad  Company  has  not,  noi 
has  its  successor,  the  Chicago,  Kansas  ft 
Western  Railroad  Company,  ever  claimed 
in  any  manner  more  than  said  $10,000  in 
bonds  since  the  relinquishment  of  Februar:) 
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12, 18S6.bnt  eald  companies  treat  thesame 
as  valid  and  blndins-" 

"Conclualona  ol  law:  (1)  A  petition  of 
two-tilths  of  the  tax-payers,  designating 
the  amount  of  stock  to  be  taken,  tbe  order 
for  and  notice  of  the  election  for  au^b 
nmonnt,  and  a  majority  vote  therefor,  are 
conditions  precedent  to  a  valid  mnniclpal 
subscription  for  stock  In  a  railroad  corpo- 
ration. ['Z)  Tli8  county  commissioners  are 
the  ailments  of  the  township  to  make  such 
subscription,  when  so  authorized.  Sncb 
agency  Is,  however,  special  and  limited, 
depending  upon  the  express  assent  of  the 
voters,  and  such  assent  can  only  be  given 
in  the  manner  prescribed  by  law.  (3) 
When  a  railway  company,  pending  a  vote 
by  tlie  township  to  subscribe  to  Its  capi- 
tal stock,  In  order  to  secure  a  majority  for 
the  proposition,  which  otherwise  would 
be  defeated,  rellnqulshea  a  part  of  the 
bonds  proposed  to  be  voted  for  such 
stock,  reserving,  however,  a  correspond- 
ing part  of  the  stock,  and  the  election  Is 
carried  by  such  means,  a  subscription 
made  for  a  part  of  the  stock  so  voted  Is 
TOld.  The  township,  as  a  contracting 
party,  has  a  right  to  determine  what 
amount  of  stock  It  will  subscribe,  and  to 
determine  It  Id  the  manner  prescribed  by 
the  statute.  No  mere  understanding  with 
the  voters,  however  general,  can  vary  the 
result  of  an  election.  f4)  The  subscrip- 
tion being  void,  and  the  company  having 
full  knowledge  of  all  the  facts  making  It 
void,  the  doctrine  of  equltabin  estoppel 
bas  no  application,  although  the  railroad 
was  built  as  provided  In  the  proposition. 
(5)  It  follows  that  the  bonds  demanded 
In  payment  of  such  snbscription  should 
not  be  issued,  (6)  Jndgmentfor  a  perpet- 
ual Injunction  will  be  rendered  according- 
ly as  prayed  for  by  the  plaintiff." 

Upon  the  foregoing  flndings  and  conclu- 
sions the  court  below  rendered  judgment 
In  favor  of  the  plaintiff  and  against  the 
defendants,  perpetually  enjoining  the  de- 
fendants from  Issuing,  delivering,  accept- 
ing, or  receiving  any  of  the  aforesaid 
bonds.  The  Chicago,  Kansas  &  Western 
Kuiiroad  Company,  which  is  the  eucfressnr 
to  all  the  rights  of  the  other  defendant 
railroad  companies,  brlUKS  the  case  to 
this  court  tor  review,  making  Oxark  town- 
ship,  the  county  commissioners,  and  the 
county  clerk  defendants  In  error. 

Geo.  R.  Peck,  A.  A.  Hard,  and  Robt. 
Danlap,  for  plaintiff  In  error.  Jamea 
D.SaodJy,  for  defendants  In  error. 

Valrnti.ne,  J.,  {after  atattng  the  facts 
&8  above.)   The  court  below.  In  rendering 

judgment  In  this  case,  delivered  the  fol- 
owing  opinion,  tu-wit:  "This  Is  an  ac- 
tion to  restrain  the  Issuance  of  bonds 
claimed  to  have  been  voted  by  Ozark 
township  to  pay  for  stock  In  the  Colony, 
Neosho  Falls  &  Western  Railroad  Com- 
pany. It  Is  conceded  that  a  proper  peti- 
tion was  presented,  the  order  made,  no- 
tice given,  and  the  election  held  according 
to  law.  It  appeared,  however,  that  tlirea 
da.y3  before  theday  named  for  the  election 
the  voters  of  the  township  and  th^  rail- 
road company  alike  became  convinced 
that  the  proposition,  which  was  for  a 
subscription  for  stuck  to  the  amount  of 


f 18,000,  and  the  tssnance  of  bonds  there- 
for, would  be  lost,  but  It  was  bellevfd 
that  a  less  sum  could  be  voted.  Thereup- 
on, as  the  result  of  a  meeting  of  the  board 
of  directors  with  some  fifty  cltlwDS  of  the 
township,  the  company  oltbred,  U  the 
proposition  was  canied,  to,  and  did.  re- 
linquish Us  claim  to  all  but  910.000  of  the 
bonds,  reserving  the  right  to  Issue  only 
that  amount  of  stock.  Such  offer  and  re- 
linquishment, duly  executed  by  the  prop- 
er ofHcurs  of  the  company,  was  thereupon 
published,  posted,  and  mailed  to  the  vot- 
ers, who  were  thereby  induced  to  and  did 
vote  for  the  bonds,  so  that  the  proposi- 
tion was  carried.  But  for  such  action  It 
would  have  been  defeated.  The  company 
filed  Its  relinquishment  to  such  excess 
with  the  county  clerk.  The  board  duly 
canvassed  the  vote,  declared  the  proposi- 
tion carried,  and  ordered  the  clerk  to  sub- 
scribe for  910,000  only  of  said  stocii,  upon 
the  terma  and  conditions  stated  In  the  pe- 
tition, orler,  and  notice,  which  was  done. 
The  company,  having  built  Its  road  as 
provided  In  the  proposition,  offered  to  de- 
liver the  proper  certificates  for  910,000  of 
said  stock,  and  demanded  the  fssnanco 
and  delivery  of  the  bonds.  No  claim  Is 
made  to  the  98,000  excess,  but  the  relin- 
quishment thereof  Is  treated  as  valid  and 
effectual  by  both  parties.  TIk  exact 
question,  then,  la  whether  upon  a  petition, 
order,  notice,  and  election  under  the  act 
In  question,  (Comp.  Laws,  1885,  pp.  788, 
7S4.)  authorizing  a  subscription  for  a  cer- 
tain amount  of  stock,  a  township  can  be 
legBll.T  compelled  to  accept  and  pay  tor  a 
less  amoant  under  the  clrcumst&ncea 
pearing  In  this  case.  The  sole  anthori^ 
for  such  subscription  Is  the  statute,  anv 
section  09  provides :  'Before  such  subscrip- 
tion *  *  *  shall  be  made,  the  question 
shall  first  be  submitted  to  the  qualified 
electors  of  the  township  at  a  special  or 
general  election,  as  •  "  •  specified  In 
the  petition,  which  petition  shall  also  des- 
ignate the  railroad  company  and  the 
amount  of  stock  proposed  to  be  taken.' 
The  next  section  requires  that  such  petl* 
tlon  snail  be  presented,  the  board  con- 
vened,and  the  order  made,*  embracing  the 
terms  and  conditions  set  forth  In  the  pe- 
tition.* Manifestly,  the  presmtatlon  of 
such  a  petition,  signed  by  two-fiftbs  of 
the  resident  tax-payers.  Is  a  condition  pre- 
cedent to  the  order  of  the  board,  and  the 
orderfor  and  the  afllrmatlvevoteuponthe 
proposition  so  submitted  are  conditions 
precedent  to  the  subscription.  The  com- 
missioners are  tlie  agents  of  the  township. 
Railroad,  etc.,  Co.  v.  Davis  Co.,  6  Kan. 
2.5(1:  Railroad  Co.  v.  Douglas  Co..  1R  Kan, 
169:  Turner  v.  Woodson  Co.,  27  Kan.  314. 
But  such  agency  Is  special  and  limited, 
and  rests  upun  the  express  assent  of  the 
voters.  Lewis  v.  Bourbon  Co.,  12  Kan. 
ISfi.  The  preliminary  steps  constitute  the 
authority  of  the  commissioners  to  make 
the  subHcripHon,  which  is  the  contract. 
Railroad, etc., Co. Davis  Co., supra.  The 
vital  question  Is  whether  the  subscription 
Is  valid,  and  this  must  depend  upon  the 
power  of  the  commissioners  to  make  It 
under  the  existing  facts.  That  power  we 
have  seen  'rests  upon  the  express  assent 
of  the  vutem/  and  that  assent  mnat  be 
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BtaoWn  Id  the  maaner  prorlded  bylaw. 
There  miwU  ot  cuuree,  be  a  valid  election, 
aathorizlng.  Dot  a  subBcriptton,  bat  the 
MibBcriptlon  actually  made.  Railroad  Co. 
T.  Miami  Co.,  12  Kaa.  230:  Lewis  v.  Boar- 
bon  Co.,  Id.  386.  And  before  the  election 
there  most  be  a  petition,  not  for  a  prupo- 
sitloa  tu  subBcrlhe  generally,  bat  deslgnat* 
ioK  *tbe  amouDt  of  Btock  proposed  to  be 
taken;*  and  then  thirty  dayft'  notice  must 
be  glren.  A  less  time  invalidates  the 
bondH  that  may  be  voted.  George  v.  Ox- 
ford Tp.,  16  Kan.  72.  A  special  election, 
a?  the  court  says  in  the  cane  last  cited, 
*  depende  fur  its  validity  upon  belnj; legally 
called,  and  Qf>on  li«aland  proper  notice 
themrf  beins  given.  Now,  if  we  attempt 
to  uphold  this  snbscrlptlon  upon  the  ar* 
gament  that  the  rednctlon  of  the  amount 
by  the  company,  accepted  and  acted  upon 
in  good  faith  by  the  voters,  was  equiva- 
lent tu  a  change  in  the  proposition,  we 
are  met  by  the  difficulty  already  indicat- 
ed by  the  citation  of  authorlUeg,  vis  ,  that 
there  was  no  petition,  order,  or  notice  for 
an  election  npon  such  a  modified  proposi- 
tion, all  of  which  steps  are  JurisdlctloDal. 
Besides,  the  people  had  only  two  days* 
notice  npon  which  to  consider  and  discuss 
the  grave  matter  of  placing  a  Hen  npon 
all  the  taxable  property  of  the  townwbip. 
They  had  already  dlscassed.  and.  It  ap- 
pears,  condemned,  the  pending  propost- 
tinn.  Who  shall  say  that  they  might  not 
have  repudiated  this  new  and  modified 
one.  had  time  for  deliberation  and  discus- 
sion been  given?  But,  passing  over  all 
questionn  as  to  the  petition  and  notice, 
the  election  itself*  when  canvassed  In  any 
manner  known  to  the  law,  did  not  author- 
ise the  sabscription  mado.  The  will  of 
the  voter  mnst  be  determined  from  the 
ballot.  Its  langnage  must  govern  when 
the  t»rms  naed  are  su(--b  an  to  make 
known  his  will  beyond  areasonabledoubt. 
Clark  V.  Montgomery  Co.,  83  Kan.  202, 
Pac.  Rei>.  311.  It  cannot  be  that  the 
terms  used,  taken  In  connection  with  the 
proposition  sabmltted,  plain  and  certain 
as  tney  were  in  the  case,  can  be  varied  or 
contradicted  by  any  prior  understanding 
of  the  voters,  however  general,  that  their 
ballots  sbonld  be  held  to  mean  something 
different.  If  elections  are  to  depend  upon 
socb  loose  and  uncertain  considerations, 
thea  a  goveniment  resting  npon  the  bal- 
lot Is  indeed  precarioos.  Nor  can  this 
subscription  be  upheld  npon  the  proponi- 
tioD  that  the  greater  Includes  the  less, 
f  oeelbly  that  might  be  urged  if  this  was 
a  donation  or  gift  merely,  but  It  is  not. 
This  was  an  attempt  to  subscribe  for 
stuck  Id  a  rullruad  company,  and  to  pay 
therefor,  as  any  other  subscriber,  dollar 
Inr  dollar.  It  was  a  bosiness  venture, 
which,  however  busnrdous,  the  township 
might  engage  In,  provided  lawful  meth- 
ods were  observed.  If  A.  offers  to  take 
stock  in  a  corporation  to  a  given  amount, 
which  offer  Is  accepted,  can  he  be  legally 
compelled  to  take  and  pay  for  a  less 
amoDDt?  Every  man  has  a  right  to  de- 
termine theqnantlty  of  any  commodity 
be  will  buy,  and  the  seller  may  not  be  al- 
lowed to  coerce  him  Into  taking  less. 
And  a  township  contracting  for  stock  in 
B  railroad  company  is  after  all  only  a  ooa- 
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traetlng  party,  and,  belnz  ebarged  wltb 
the  Hablltttes,  It  mnst  have  the  corre- 
sponding rights  of  any  other.  So,  here, 
this  township  bad  the  right  to  determine 
what  amount  of  stock  it  would  take,  and 
It  could  only  determine  It  In  the  way  pro- 
vided by  law.  Solemn  legal  formalities, 
carefully  designed  to  protect  the  tax-pay- 
er against  the  Improvident  assumption  of 
grievous  bnrdens  by  the  voters,  are  not 
to  be  lightly  set  aside  by  the  resolatloua 
of  a  casual  meeting  of  citizens.  This  Is  a 
government  of  laws.  It  Is  free  because  ft 
rests  on  the  consent  of  the  governed ; 
but  that  consent  must  be  given  by  certain 
well-defined  methods  sanctioned  by  law. 
The  vast  Toinme  of  municipal  debt  in- 
curred in  aid  of  railroad  bnildfng  is  a  suffl- 
cleut  reminder  that  the  legal  barriers 
against  the  hasty  assumption  of  such  bur- 
dens are  none  too  strong,  and  certainly 
should  not  be  weakened  by  Judicial  Inter- 
pretation. The  conclusion  la  that  tiie 
subscription  In  question  was  made  with- 
out lawful  authority,  and  Is  void. 

"It  is  ur^ed,  however,  with  great  ear- 
nescness,  and  with  reference  tu  nnmer- 
ous  authorities,  that  the  township  la  es- 
topped from  denying  the  validity  ot  the 
subscription,  the  road  having  been  built 
In  reliance  upon  It.  The  law  ot  eqnitable 
estoppel,  however,  cannot  be  Invoked,  tor 
two  reasons :  Ftnt,  the  snbseription, 
which  is  the  contract,  being  void,  no  legal 
rights  In  favor  ot  a  party  to  It  can  l>e 
founded  upon  It,  (Sheldon  v.  Donoboe,  40 
Kan. 846, 19  Pac.  Rep. 901;)  and.seeood.be- 
cnnsetherailroad  company  had  full  knowl- 
edge that  the  preliminary  steps  did  not 
warrant  the  commlasloners  in  making  the 
subscription.  The  company  did  not  bnlld 
its  road  righ  ttully  relylngupon  the  validity 
ot  thesubBcriptlon.for  It  Initiated  and  car- 
ried out  the  vary  proceedings  that  madetiie 
subscription  void.  Blgelow,  Estop,  pp. 
466,  467;  Bernstein  T.  Smith.  10  Kan.  «0; 
People  V.  CIlue,  68  111.  894.  After  all  it 
seems  that  the  simple  inquiry  is  whether 
the  forms  of  law  have  been  compiled  with 
so  far  as  to  make  a  valid  contract.  If 
theyhave.lt  should  be  sustained;  if  they 
have  not.  It  mnst  fall.  The  court  cannot 
make  and  then  enforce  a  contract.  Cer- 
tain solemn  forms  of  procedure  have  been 
prefwribed  to  protect  the  tax-payers,  that 
nothing  be  done  w1th«int  their  consent. 
These  are  all  the  proteeUon  the  tax-pay- 
er has,  and  should  not  be  frittered  away 
by  Judicial  construction.  So  says  our  so. 
preme  court  in  substance  In  Lewis  v.  Bour- 
bon Co.,  12  Kan.  186.  It  mnst  be  remem- 
bered that  this  is  not  a  case  where  the  mu- 
nlcipallt;  has  received  the  fruit  of  anoth- 
er's labor  or  expenditure,  and  refuses  to 

fiay  therefor,  although  retaining  and  en- 
oying  such  fruits,  as  In  Sleeper  v.  Bullen. 
6  Kan.  800.  Nor  Is  It  the  case  ot  part  per- 
formance by  one  and  acceptance  by  anoth- 
er. The  company  owns  its  road.  It  has 
parted  with  nothing  which  the  township 
has  received.  The  township  has  accepted 
and  appropriated  none  of  Its  materials  or 
labor.  The  road  was  not  built  for  the 
township,  but  for  the  company.  It  wa^ 
built  presumably  for  profit,  as  a  legiti- 
mate bnalnesB  enterprise,  and  now  th« 
township  declines  to  accept  and  pay  for 
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the  stock  offered,  for  the  reason  that  It 
never  contracted  to  do  bo.  Railroad  Co. 
V.  Thompson,  24  Kan.  170.  "The  injunc- 
tion against  the  isHuance  ol  the  bonds 
abonid  be  made  perpetual. " 

The  paramoant  qneetlon  presented  In 
this  case  Is  substantially  as  follows. 
Where  an  election  has  been  helu  in  a  town- 
ship authorizing:  a  subscription  to  the  cap- 
ital stock  of  a  railroad  company  to  tlie 
AmuuDt  of  f 18,000,  and  authorizing  the  Is- 
aning  ol  a  like  amount  of  township  bonds 
to  the  railroad  company  in  payment  for 
tiuch  stock,  but  three  days  prior  to  the 
election  it  was  agreed  between  a  portion 
of  the  electors  ol  the  township  and  certain 
agents  of  the  railroad  company  that,  it 
the  election  should  be  in  the  affirmative, 
the  amount  of  the  subscription  and  of  the 
bonds  to  be  issued  should  be  only  f 10,000, 
and  the  election  resulted  In  an  affirmative 
Tote,  authorising  a  subscription  to  be 
made  and  bonds  to  be  issued  in  the 
amount  of  f 18,000,  but  immediately  after- 
wards, in  a  proceeding  instituted  by  a 
tax-payer  and  an  elector  of  the  township, 
the  officers  and  the  railroad  company 
were  enjoined  from  making  a  subscription 
or  issuing  orrecelvlng  an  amount  of  bonds 
exceeding  910.000,  and  the  subscription 
was  then  made  for  $10,000,  and  the  rail- 
road company  accepted  the  subscription 
and  relinquished  all  claim  to  an  amount 
of  bunds  above  that  amount,  and  after- 
wards the  railroad  was  built  and  all  the 
other  conditions  Imposed  upon  the  rail- 
road company  by  the  proposition  voted 
npon  were  complied  with  and  fulfilled  by 
the  railroad  company  in  pursuance  of  such 
election  and  of  such  subscription,  is  the 
railroad  company  entitled  to  the  bonds  of 
the  township  to  the  amount  of  $10,000? 
We  think  this  question  must  be  answered 
In  the  afflrmatlve.  it  is  contended,  how- 
ever, by  the  township  that  the  aforesaid 
agreement  between  n  portion  of  the  elect- 
ors of  the  tnwnship  and  the  agents  of  the 
railroad  company  that,  if  the  election 
shoaid  result  favorably  to  the  subscrip- 
tion and  the  isuuiug  of  the  bonds,  the 
amount  of  the  subscription  and  the  bonds 
should  be  only  f 10,000,  instead  of  $18,<H)0, 
was  in  effect  or  tantamount  to  a  bribe  to 
the  voters,  which  rendered  the  election 
absolutely  and  wholly  Invalid.  There 
certainly  cannot  be  anything  in  this,  and  H 
does  noc  appear  that  the  court  below  so 
held.  It  Is  also  claimed  that  the  election 
was  not  an  electlonat  all  for  any  purpose, 
for  the  following  reasons:  First,  it  is 
Claimed  that  it  was  not  an  election  for  a 
subscription  and  bonds  to  the  amount  of 
$18,000,  lor  the  reason  that  a  portion  of 
the  electors  and  the  agents  of  the  raliruad 
eompnoy  agreed  otherwise;  and,  second, 
it  is  claimed  that  It  was  not  an  election 
tor  a  subscription  and  bonds  in  theaniount 
of  flO.OUO,  or  any  other  amount  less  than 
$18,000,  for  the  reason  that  no  valid  elec- 
tion was  ever  called,  ordered,  or  provided 
for  for  any  less  amount  than  $18^000. 
Now.  we  think  the  election  was  in  fact  an 
election,  and  that  prima  facie,  and  upon 
the  records  of  the  county  andtowuKbip,  It 
was  an  election  for  a  subscription  and 
bonds  to  the  amount  of  $i8.000.  but  in  alt 
iairnesa  and  Justice  It  was  an  election  for 


a  subscription  and  bonds  In  a  snm  not  ex- 
ceeding $10,000.  We  think  the  election 
was  valid,  to  the  extent  at  leawt  of  author- 
izing a  subscription  and  thu  Issuing  of 
bonds  to  the  amount  of  $10,000;  or,  in 
other  wonls.  It  wa4  not  wholly  void.  It 
is  also  claimed  that  there  cannot  In  any 
case  be  a  subscription  made  or  bonds  Is- 
sued for  any  lessamuunt  than  that  actual- 
ly voted  for  by  the  electors  ol  the  town- 
ship. This  certainly  cannot  l>e  true,  as 
has  already  been  held  by  this  conrt  In  the 
ease  of  Turner  v.  Commlsslonera,  37  Kan. 
814.  This  question  has  also  been  vlrtnal- 
ly  decided  in  the  same  way  by  the  supreme 
court  ol  Alabama.  Winter  v.  City  Coun- 
cil, 65  Ala.  403.  This  last  case  cited  is  as 
nearly  in  point,  as  nearly  applicable,  as 
nearly  analogous,  to  the  present  case,  as 
it  could  well  be,  and  we  know  of  no  au- 
thority to  the  contrary ;  and  the  principle 
enunciated  in  the  cases  cited  is  substan- 
tially that,  when  authority  is  given  to 
the  officers  of  a  public  corporation,  by  an 
election  or  otherwise,  to  issue  a  certain 
amount  of  the  bonds  of  the  corporation, 
the  officers  will  have  the  power  and  the 
right,  whenever  there  is  a  aufflcieut  reason 
therefor,  to  issue  a  less  amoont  of  the 
bonds  of  the  corporation.  This,  we  think, 
is  good  law;  and  we  think  there  was  and 
is  ample  reason  for  the  issuing  of  Ozark 
township  bonds  to  the  amount  of  $10,000 
Instead  of  $18,000.  Besides,  it  is  evidently 
greatly  more  to  the  interest  of  Osark 
township  that  only  $10,04K)  in  amount  ol 
its  bonds  should  be  Issued  than  that  the 
whole  amount  of  $18,000  of  its  bonds 
should  be  Issued.  The  township  has  by 
the  election  and  subscription  procured  the 
railroad  to  be  built,  and  has  obtained  all 
that  it  expected  to  obtain  from  the  rail- 
road company.  The  railroad  has  been 
built  and  equipped  in  accordance  with  the 
election  and  subscription,  and  It  Is  now  to 
the  Interest  of  the  township  that  as  small 
an  amount  of  its  bonds  should  be  issued 
as  Is  possible.  The  stock  of  the  railroad 
company  is  probably  worth  but  little,  and 
the  Issuing  ol  the  bonds  lor  such  stock  is 
virtually  a  donation.  This  la  nearly  al- 
ways the  case  in  similar  transactions,  and 
all  well-informed  persons  know  it.  Un- 
doubtedly the  railroad  company  would  be 
perfectly  willlnK  to  issue  to  the  township 
$18,000  of  its  stock  if  It  could  thereby  pro- 
cure a  like  amount  of  the  township  bonds. 
Such  a  thing  would  be  very  much  like  giv- 
ing nothing  lor  something.  The  object  of 
the  law  In  permitting  public  corporations 
to  subscribe  for  stock  In  railroad  compa- 
nies, and  to  issue  their  bonds  In  payment 
therefor,  is  not  intended  aa  a  business 
transuctlon  like  that  consummated  by  an 
individual  when  he  purchases  stock  and 
pays  therefor  in  money  or  in  something 
else.  It  is  merely  for  the  purpose  ol  pro- 
curing greater  facilities  for  travel  and 
transportation  for  the  general  public, 
which  Is  always  considered  as  a  public 
purpose,  and  not  merely  as  a  private  pur- 
pose, enterprise,  or  business  transaction/ 
The  act  itself,  authorizing  counties,  town- 
ships, and  municipal  corporations  to  sub- 
scribe for  stock  in  and  to  Issue  bonds  to 
railroad  companies.  Is  entitled  **  An  act  to 
enable  counties,  townships,  and  cities  to 
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aid  In  the  constractlon  ol  ranroadB,*etc. 
LawB  1876,  c.  107.  ThlR  shows  tbat  tbe 
main  object  of  the  act  woh  to  enable  coan- 
tloR,  townships  and  cities  "to  aid  ia  the 
construction  ol  railroads,"  and  was  not 
to  permit  such  corporations  to  engage  In 
such  transactions  as  a  mere  business  vent- 
ure, or  as  au  investment  in  stocks,  or  a 
speculation  In  bonds  and  stocks.  Twenty 
years  sxo  It  was  said  by  thin  court  in  the 
case  of  LeaTenworth  Co.  t.  Miller,  7  Kan. 
52S,  529.  632.  among  other  things,  as  fol- 
Iuwb:  "If  a  railroad  company  Is  purely  a 
private  corporation,  and  U  the  construc- 
tion and  operation  thereof  Is  purely  a  pri- 
vate purpose,  neither  the  government  nur 
any  mnnlcipal  corporation  has  any  right 
to  become  a  Btoclcholder  therein.  Oovem- 
ments  were  not  organized  tor  the  purpose 
of  engaging  in  private  ent«rprises  or  pri- 
vate business,  butonly  tor  the  transaction 
and  promotion  of  public  affalra.  Even  If 
the  purchase  of  stock  In  a  railroad  com- 
pany  should  be  a  paying  tranaaction  as 
an  Investuient,  (which,  unfortunately  for 
counties  and  municipal  corporations.  It  is 
not.)  sUIl  a  governmental  organisatloo 
would  have  no  right,  for  that  reason 
atone,  to  engage  in  It,  for  governmental 
organizations  are  not  created  for  pur- 
poses of  speculation,  nor  are  they  created 
for  tbe  purpose  of  enriching  the  organiza- 
tion as  such,  bat  only  for  the  purpose  of 
promoting  the  general  welfare  of  the  indi- 
vidual members  thereof  as  citizens.  The 
increased  facility  for  travel  and  transpor- 
tation is  the  main  object  in  the  creation  of 
railroads,  and  this  it  Is  which  constitutes 
a  railroad  a  public  purpose.  All  other 
benefits,  though  belonging  of  right  to  the 
public,  are  simply  lucldeiital."  Pages  52H, 
529.  "The  opening  of  hotels,  the  running 
of  atage-coaches,  hacks,  drays,  etc.,  have 
never  been  considered  as  Incumbent  upon 
governments.  Governments  have  never 
undertaken  to  keep  hotel,  run  stage- 
coaches, etc.;  and  It  has  never  been  con- 
sidered that  there  was  any  moral  or  legal 
obligation  rcBtlng  upon  them  to  do  so. 
But  thedutyot  opening  highways,  canals, 
and  other  Uke  Iniprovements  for  the  ac- 
commodation of  travel  and  commerce  has 
always  been  considered  most  binding  upon 
all  governments."  Page  532.  In  thecaee 
of  Winter  v.  City  Council,  above  cited,  the 
supreme  court  ofAlabnmaused  the  follow- 
ing, among  other,  language:  We  do  not 
discover  that  the  etty  council  varied  the 
propositions  which  were  submitted  to  and 
approved  by  the  voters  at  the  election. 
The  proposition  was,  when  fairly  con- 
strued, that  tbe  city  should  extend  aid  to 
the  railroad  company,  by  the  Issue  of  its 
bonds,  to  an  amount  not  exceeding  one 
million  of  dollara,  w^hlcb  wore  to  be  era- 

fluyi^d  In  building  and  equipplngtheroad. 
t  was  not  pecuniary  gain,  nor  any  of  the 
advantages  which  would  accrue  to  an  In- 
dividual from  membership  In  the  railroad 
company,  that  formed  a  motive  or  induce- 
ment lor  clothing  the  ctty  with  the  power 
to  aid  in  tbe  construction  o(  the  road. 
The  benefits  which  would  result  to  the 
commerce  and  Industry  of  the  city,  the  In- 
creased fadlltles  of  aecesa  to  It,  were  the 

gnrposen  for  which  the  power  was  con- 
irred.  If  these  could  be  secured  without 


involving  the  city  in  a  debt  of  one  million 
of  dollars.  It  was  not  only  within  the 
power,  but  It  was  the  duty,  of  the  city 
council  to  secure  them  for  the  least  prac- 
ticable sum.  The  powRr  to  create  the 
larger  Included  the  power  to  create  the 
lesser  debt.  Omne  mnjus  continet  in  so 
minus."  Page4Ifi.  The  sovereign  power 
of  eminent  domain  is  always  exercised  in 
favor  of  railroads,  because  they  areconstd- 
ered  aB  public  purposes,  as  instruments  of 
commerce  and  of  travel  and  transporta- 
tion, and  not  because  of  any  stock  which 
ml&rht  be  held  In  them  by  any  public  cor- 
poration. We  do  not  think  that  the 
agreement  between  a  portion  of  the  elect- 
ors of  Otark  township  and  the  agents  of 
the  railroad  company  prior  to  the  elec- 
tion, or  anything  else  that  occurred  pri- 
or or  subsequent  to  the  election,  will  so 
Invalidate  the  election  or  so  destroy  the 
rights  or  claims  of  the  railroad  company 
that  it  may  not  demand  and  receive  the 
bonds  of  Ozark  township  up  to  the 
amount  of  f  lU.OOO ;  and  we  so  decide  with- 
out reference  to  any  qtiestlon  of  estoppel  or 
of  res  HdJttdlCata;  and  we  might  here  say 
that  the  railroad  company  claims  under 
both.  It  claims  that,  as  thetownshln  per- 
mitted the  railroad  company  to  construct 
and  equip  Its  railroad  upon  the  faith  of 
the  aforesaid  election  and  subscription, 
the  township  is  now  estopped  from  claim- 
ing tbat  either  the  election  or  the  subscrip- 
tion is  void;  and  that,  as  the  Injunction 
suit  between  the  aforesaid  tax-payer  and 
elector  of  Ozark  township  and  the  rail- 
road company  and  the  ofllcers  whose 
duty  It  might  be  to  make  the  subscription 
and  to  issue  the  bonds  of  the  township  re- 
sulted in  the  granting  of  an  injunction  re- 
straining the  subscription  and  the  Issuing 
of  the  bonds  only  to  the  extent  of  the  ex- 
cess over  and  above  flO.OOO,  and  permit- 
ting the  officers  to  make  the  subscription, 
and  to  issue  the  bonds  to  tbe  amount  of 
910,000,  and  permitting  the  railroad  com- 
pany to  accept  and  receive  such  an 
amount  ot  tbe  township  bonds,  all  the 
substantial  questions  presented  In  this 
case  were  virtually  adjudicated  in  and  by 
that  case,  and  have  become  res  adjadl- 
cata.  The  Judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded, 
with  the  order  that  Judgment  be  rendered 
in  favor  ot  the  defendants  below  and 
against  the  plaintiff  beiow.  All  the  Jus- 
tices concurring. 

(«  Kan. ») 

Shermaw  Centek  Town  Co.  v.  Rvsseli,. 
(Supreme  Court  of  Arkanstu.   May  9, 1801.) 

Toww-SiTE  Companies — Coktractb. 

1.  Town  Co.  V.  Swimirt,  43  Kan.  292. 23  Pac 
Rep.  569,  and  Town  Co.  v.  Morris,  43  Kan.  2^ 
its  Pao.  Rep.  669,  foUowea. 

2.  A  contract,  entcrea  Into  by  a  towo  com- 
pany, incorporated  "for  the  purchasing  of  lands, 
the  surveylngand  platting  of  town-sites  and  sell- 
ing town  lots  and  other  lands, "  in  which  it  was 
agreed  that  If  R.  would  remove  a  bank,  bam,  and 
restaurant  located  elsewhere  to  tbe  town-site,  the 
town  company  wonld  coovey  to  him  certain  lota 
in  the  town,  and  pay  him  the  sum  of  $1,000, 
tenda  directly  to  enhance  the  value  of  the  remain- 
ing property  of  the  corporation,  and  is  not  neces- 
sarily ultra  vires. 

(Syllabw  by  the  CourtJ 
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Error  from  district  court,  Sherman  eoan- 
tj :  LODBf  K.  Pbatt.  JndKe. 

Hardy  A  Stirltasr,  tor  plaiaUff  In  error. 
J.  W.  jtorrto.  for  defendant  In  error. 

JoHNBTON,J.  ThoShermanCeDterTown 
ConipaQy  eutered  Into  a  contract  with  0. 
P.  Russell,  In  which  it  was  agreed  that  if 
RoBsell  would  remove  hia  bank,  barn,  and 
restaurant  from  Voltaire,  and  establish 
t^em  In  Sherman  Center,  the  company 
would  convey  to  him  certain  lots  in  the 
town  of  Sherman  Center,  and  pay  the  sum 
of  fl.OOO.  There  were  otherdetaile  Includ- 
ed in  the  contract  that  It  is  unnet-easary  to 
mention.  Rasaell  brought  an  action 
against  the  company,  alleging  that  he 
had  fully  performed  the  contract  on  his 
part,  but  that  tlie  company  had  tailed  to 
pay  him  the  consideration  named,  and  he 
asked  for  Judgment  for  91.000.  The  com- 
pany allege  and  contend  that  thecontract 
was  not  authorised  by  the  board  of  direct- 
ora,  and  that  ithad  no  authority  nnderits 
charter  to  make  tbe  same.  The  maincon- 
teotlona  ol  the  company  before  this  court 
are  that  the  contract  was  nJtra  Wrw,  and 
entered  into  without  the  authority  of  the 
directors  of  the  company.  The  contract 
ts  executed  in  the  name  of  the  company, 
Bljnied  by  its  president  and  secretary,  with 
the  seal  of  the  company  attached.  It  ap- 
pears that  no  formal  reaolntlon  or  order 
was  made  by  the  board  of  directors  au- 
thorising the  president  and  secretary  to 
execute  the  contract,  but  a  majority  of 
them  lived  at  Sherman  Center,  and  execut- 
ed and  carried  out  a  great  number  of 
contracts  of  a  like  character.  Means  were 
lumlehed  by  the  company  to  carry  out  the 
contracts  thus  made,  and  It  received  and 
enjoyed  the  benefits  to  be  derived  from  the 
acts  and  agreements  of  the  ofOcers.  The 
officers  appear  to  be  vested  with  authori- 
ty to  execute  contracts  and  manage  the 
business  affairs  of  the  corporation,  and 
they  acted  openly  and  publicly  as  the 
agents  of  the  company,  with  the  knowl- 
edge and  acquiescence  of  the  directors. 
Under  the  authority  of  Town  Co.  v.  Swl- 
gart,  43  Kan.  282,  28  Fac.  Bep.  669,  the 
company  cannot  escape  Ilabtllty  on  the 
contract  on  account  of  a  want  of  author- 
ity from  the  company  to  the  officers  to 
make  the  same.  See,  also.  University  of 
Builders  v.  Martin,  39  Kan.  750,  18  Pac. 
Rep.  041.  There  is  another  claim,  that  the 
provision  of  the  charter  that  "the  Indebt- 
edness of  the  company  shall  not  exceed 
$500  at  any  time"  limits  the  powers  of  the 
corporation,  and  renders  void  the  obliga- 
tion  to  pay  fl,000.  This  provision  has 
been  the  subject  ol  consideration  by  the 
court,  and  it  was  determined  that  It  Is  to 
be  regarded  as  a  by-law  of  the  company, 
directory  only,  and  not  such  a  provision 
as  will  annul  the  contract,  where  the  cor- 
poration has  enjoyed  the  benefits  of  the 
same.  Town  Co.  v.  Morris,  43  Kan.  282, 
23  Pac.  Kep.  569.  The  plain tlH  in  error 
also  insists  that  the  contract  Is  not  with- 
in the  objects  of  the  corporation,  and  Is 
altra  vires.  The  town  company  was  In- 
corporated for''tbe  purchasing  of  lands, 
the  surveying  and  platting  of  town>Bltes, 
and  selling  town  lots  and  other  lands." 
The  corporation  may  exercise  not  only 


the  powers  expreasly  enumerated  In  Its 
charter,  if  they  are  antborlied  by  law, 
but  "may  enter  into  any  obligation  or 
contract  essential  to  the  transaction  of  its 
ordinary  anairs,"  and  incidental  to  the 
ezerclse  of  the  powers  expressly  enumer* 
ated.  Gen.  St.  1880,  par.  1167.  The  com- 
pany is  not  restricted  to  the  mere  purchase 
and  sale  of  lots,  but  may  doubtless  enter 
into  contracts  which  would  directly  tend 
to  promote  the  prosperity  ol  the  town, 
and  enhance  the  value  of  the  lots  remain- 
ing unsold.  To  this  end  they  may  expend 
money  for  the  advertising  of  the  proper^ 
ty,  the  making  of  improvements  on  a  part 
of  the  same,  may  contract  for  the  erection 
of  school  buildings  and  other  Improve- 
ments, the  direct  and  proximate  tendency 
of  which  will  be  to  attract  people  to  the 
town,  and  make  the  property  of  the  com* 
pany  more  desirable  and  salable.  The  lo- 
cation of  Russell,  with  bis  bank»  bis  bam, 
and  restaurant,  at  the  town  of  Sherman 
Center  no  doubt  tended  directly  and  prox- 
imately to  build  up  the  town,  and  give  it 

{trestlgB  in  that  eommnntty.  thus  enhauo- 
Dg  the  value  of  the  remaining  lots  and 
promoting  the  leglttmate  objects  of  the 
corporation.  In  Whetstone  v.  Ottawa 
University,  18  Kan.  820,  theqnestlon  arose 
whether  the  Ottawa  Town  Company 
could  donate  the  property  of  the  corpora- 
tion to  the  Ottawa  Unlversltyfor  the  pur- 
pose of  erecting  a  school-butldlng  outside 
of  the  limits  of  the  town  of  Ottawa,  and 
more  than  one-fourth  of  a  mile  ontslde  of 
the  limits  of  the  property  and  the  land 
owned  hy  the  town  company.  Justice 
Brewer,  who  pronounced  the  Judgment 
of  the  court,  remarked  that  "the  town- 
site  companies  are  neither  novel  nor  rare 
In  Kansas.  Every  county  has  been  the 
home  of  severa],  and  the  manner  of  their 
working,  and  the  means  employed  to  ac- 
complish their  purposes,  arefamillar  to  us 
all.  Nor  Is  Kansas  peculiar  In  this  respect. 
Every  western  state  Is  full  of  them.  They 
are  private  corpora tionB,organizedfortbe 
purposes  of  gain.  They  take  real  estate, 
lay  it  off  In  lots  and  blocks,  streets,  and 
alleys,  induce  people  tosettle  and  purchase, 
and  by  the  sale  of  lots  make  their  profits. 
•  *  •  If  by  the  donation  of  one  lot  they 
can  double  the  value  of  the  remainder,  is 
not  the  one  lot  used  directly  to  accom- 
plish tbe  legitimate  object  of  the  corpora- 
tion? If  by  donating  one  bnndretl  lots 
to  the  county  they  can  secure  the  county- 
seat  and  the  erection  of  county  buildings, 
are  they  not  furthering  the  very  purpose 
of  building  up  a  town?  •  »  •  The  pur* 
pose  of  securing  improvements  on  the 
town-site  is  not  simply  that  the  Improve- 
ments be  there,  but  that  thereby  the 
property  the  corporation  has  to  sell  may 
be  enhanced  In  value;  and.  if  the  lots 
were  donated  to  secure  the  erection  of  a 
hospital  or  school  at  a  remote  place,  aa 
eugfrested  by  counsel,  there  would  be  no 
resultant  benefit  to  the  corporation  of  en- 
hanced value  of  its  unsold  lots.  It  seems 
to  us  that  this  must  be  the  test:  It  the 
direct  and  proximate  tendency  of  the  Im- 
provements sought  to  be  obtained  by  the 
donation  Is  the  building  up  of  tbe  town 
and  the  enhanced  value  of  the  remaining 
property  ol  the  corporatlun,  the  donation 
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la  not  vHm  vfrav."  The  dtoeaBsIon  In 

that  case  furnishes  a  strongr  argnment 
that  the  contract  in  qnefltlon  waa  within 
the  powers  of  the  corporation,  and  that 
the  mone^  expended  to  brlnir  new  bond- 
ings and  establish  new  boslneaa  enter- 
prises In  the  town  directly  tended  to  ae- 
eompUah  the  pnrposea  of  tne  corporation. 
We  are  of  oolnlon  that  the  contract  was 
not  oltra  Wras.  Bat,  even  If  It  were  not 
fully  anthorlied,  the  company  Is  hardly  In 
a  puattlon  to  Invoke  the  application  of 
that  doctrine.  RasseU  had  performed  the 
contract  on  bis  part.  His  buildings  and 
business  have  been  removed  to  Sherman 
Omter,  and  he  haa  united  with  the  town 
company  In  building  np  the  town  and  In 
angmentlngtbe  value  of  the  company's 
prni>erty.  These  considerations  and  ad- 
vantages have  been  received  by  the  com- 
pany, and  It  continues  torajoy  the  benefits 
of  the  contract  performed  on  Its  bebult  by 
Kunsell.  The  company  has  Joined  with 
RuHselllnthe  execuUon  of  the  contract, 
and  officers  of  the  compony  furnished  men 
and  machinery  and  assisted  In  moTlngthe 
buildings.  They  executed  conveyance  to 
Busselt  for  the  lots  which  they  agreed  to 
eonwy  to  him,  and  he,  acting  In  good 
faith,  haa  done  all  that  was  reqnlred  of 
him.  After  the  transaction  has  been  caiw 
rfed  tmt,  and  the  company  has  had  the 
braeflts  of  performance  by  Bnssell,  they 
cannot  In  jDstlee  be  allowed  tu  repudiate 
the  transaotlon,  altbonsh  it  may  have 
been  In  excf>SH  of  authority.  Town  Co.  v. 
Morris,  supra;  Mor.  Prlv.  Corp.S§  632,684. 
Some  other  objectlomi  are  made,  which  are 
not  deemed  to  be  material,  and,  on  an 
examination  of  the  entire  record,  we  find 
no  pr^adlclal  error.  Thejudgment  of  the 
dlatrict  court  will  be  affirmed.  All  the 
Jnatlces  concurring. 


(4e  Kan.  un 

Hberiun  Gxnter  Town  Co.  v.  Lsonabd. 
{Supreme  Court  ttf  SiMuat.  JSbj  9. 1691.) 

BbSAOK  OW  COMTBXOT  —  VMJlSOBM  or  DAMAOEIh- 
BviDEltOB. 

1.  Where  a  party  eoatraoted  with  the  owner 
to  move  his  hotel  from  the  town  of  L  to  the  town 
of  S.,  sad  refused  to  cany  out  the  contract,  the 
prospeotlve  profit  whloh  the  owner  wonld  hare 
poeslbly^ined  if  the  building  bod  been  removed 
is  not  the  measure  of  damages;  but,  upon  the  re- 
fusal of  the  oontroctor,  it  was  the  duty  of  the 
owner  to  have  the  hotel  removed  at  onoe:  and, 
where  the  contractor  had  been  paid  for  the  re- 
moval, the  owner  would  ordinwly  recover,  as 
damaffes  for  the  breach,  only  the  Decessary  ex- 
penses of  removing  the  building,  and  of  avoiding 
the  consequences  of  the  other's  wrong. 

9.  Where  a  party  seeks  redress  for  the  wrong 
of  another,  the  law  requires  that  be  shall  do 
whatever  be^'easoTiably  can,  and  Improve  all  rea- 
sonable opportunities,  to  avoid  the  consequences 
•nd  to  lessen  the  injury. 

8.  Damafiescannotoeestablished  byfheatate- 
ment  of  a  witness  giving  in  the  lump  the  dam- 
ag«s  Which  ha  thinlia  the  plalntifT  has  sastained. 
Town  Co.  r.  Haris,  89  Kan.  877,  18  Pao.  Rep.  280. 

{SyUaibtu  by  the  Court.) 

Error  from  district  court,  Sherman 
county;  Loins  K.  Pbatt,  Jndge. 

Hardy  A  StlrJIn/Ct  for  plain  tiff  in  error. 
Johns.  Bmf^ Bud  J.  W.  Lew1a,tot  de- 
fcnrltint  In  error. 


CO. «.  LEONAUD,  717 


JoHNBTOK,  J.  Thomaa  P.  I«onard  re- 
covered a  Judgment  for  f600  against  the 
Sherman  Center  Town  Company  as  dam- 
age for  the  breach  of  a  contract.  Leon- 
ard owned  a  hotel  In  Itasca,  and  Sherman 
Center,  which  was  three  miles  away,  was 
a  candidate  for  county -seat  of  Sherman 
county.  The  town  company,  desiring  to 
Increase  the  population  and  influence  of 
Sherman  Center  and  strengthen  Its  can- 
didacy, held  out  Indocements  to  the  cltl- 
lens  of  the  surroandlnir  towns  to  remove 
their  buildings  and  establish  themselves 
In  bnalneBS  In  Sherman  Center,  and  nnlte 
In  an  effort  to  make  that  town  the  coun- 
ty-eeat  of  the  county.  Accorttlngly  they 
entered  Into  an  agreement  with  Leonard 
by  which  Xieonard  was  to  Join  them  In 
building  up  the  town,  and  remove  his 
hotel  from  Itasca.  In  consideration  of 
which  the  company  was  to  convey  to 
blm  certain  lots  In  Sherman  Center,  and 
provide  at  tbdr  own  expense  men  and  ma- 
chinery to  remove  the  hotel,  and  place  It 
over  a  cellar  of  equal  else,  and  on  a  foun- 
dation of  a  similar  kind,  as  It  was  then 
resting  upon  In  Itasca.  The  plaintiff  al- 
leged that  tbe  company  had  failed  and  re- 
fused to  remove  the  hotel  In  accordance 
with  the  terms  of  tbe  contract;  that  the 
other  buildings  which  were  then  situated 
Id  Itasca  have  been  removed  to  Sherman 
Center,  and  the  town  of  Itasca  has  be- 
come depopulated,  and  the  bnsinesB  of 
hotel  keeping  of  no  value;  and  that  the 
hotel  now  stands  alone,  with  no  town 
nearer  tolt  than  Sherman  Center,  which  ib 
nearly  three  miles  distant.  Ue  further  al- 
lied that  It  was  a  large  and  welMnr- 
nlehed  hotel,  and  that  the  cost  of  its  con- 
struction and  the  furniture  contained 
therein  was  about  94.500.  It  U  alleged 
that  the  cost  of  removal  wonld  be  about 
the  sum  of  9800.  and  that  he  suffered  dam- 
ages by  the  refusal  of  the  company  to 
comply  with  tbe  contract  In  the  sum  ot 
91.200.  He  therefore  asked  Judgment  for 
92,000.  The  company  by  Its  answer  de- 
nies the  execution  of  the  contraot,  or  that 
it  la  autboriied  by  Its  charter  to  enter  In- 
to the  contract  alleged  to  have  been  made. 

There  are  several  errors  awlgned  by  the 
company,  but  only  one  uf  them  requires 
attention.  It  appears  that  the  company 
hoM  conveyed  the  lots  to  Leonard,  as  stip- 
ulated In  the  contract,  but  the  hotel  has 
not  been  removed,  and,  according  to 
plaintiff's  testimony,  the  non-removal  Is 
owing  to  the  retnsai  of  the  company  to 
furnish  the  men  and  machinery  tor  that 
purpose,  although  frequent  demands  have 
been  made  upon  them.  In  tbe  course  of 
the  trial  the  plalntltT  testified  that,  by 
reason  of  the  removal  of  the  people  and 
their  buildings  from  other  towns,  Sher- 
man Center  hecanie  a  flourishing  place  ot 
several  hundred  people,  where  he  could 
have  profitably  carried  on  the  hotel  busi- 
ness, but  that  the  town  of  Itasca  was 
practically  abandoned,  so  that  he  Is  with- 
out business,  and  simply  remains  at  the 
hotel  to  protect  the  goods  and  furniture 
therein.  In  order  to  prove  tbe  extent  of 
his  Injury,  the  following  question  was 
asked  and  allowed  by  the  court  over  the 
objection  of  the  defeudant:  "State,  ns 
near  as  yon  can,  what  would  have  been 
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SonrprofltB,  or  what  your  damages  was, 
I  other  words,  by  reason  of  the  Don-ful- 
fillmeot  of  tills  contract, — not  moving 
your  hotel  and  establlsbiufc  your  business 
at  Sherman  Center."  Another  question 
which  was  allowed,  over  objection,  was: 
"State  what  the  damage  was  by  reason 
of  tbem  not  moTlng  yoor  hotel  to  Sher^ 
maa  Ceiiter,  an  they  agreed  to, In  money." 
He  answered  that  the  loss  or  profits 
would  have  been  f  150  a  month,  and  that 
the  total  damage  sustained  by  reason  of 
not  having  the  hotel  located  at  Sherman 
Center,  besides  the  cost  of  moving  the 
bnlldlng,  WB8  from  $1,200  to  S]  ,600,  and 
that  it  would  cost  aboat  f 800  to  more  the 
building.  The  questions  asked  were  ob- 
}ect]onab)e,  and  the  tratlmony  given  was 
Inadmissible,  upon  two  grounds:  First, 
the  questions  were  objectionable  because 
they  did  not  call  for  specific  facts,  but 
permitted  the  witness  to  state  a  mere 
opinion,  giving  in  the  lump  the  amount  of 
damages  thought  to  beBUBtaioed.  It  Is 
the  function  of  the  court  or  Jury  trying 
the  case  to  determine  from  evidence  prop- 
erly presented  what  the  amount  of  dam- 
ages sustained  Is,  and,  while  It  might  be 
very  convenient  for  the  plaintiff  to  per- 
mit him  and  his  witneeses  to  give  the 
damages  suffered  In  a  lump,  It  would  be  a 
very  unsafe  practice  to  allow  them  to 
state  the  amount  of  damans  supposed  to 
be  sustained,  without  recrard  to  the  facts 
or  knowled^re  upon  which  their  opinions 
were  based.  It  Is  well  settled  that  the 
practice  Is  not  permissible.  Roberts  v. 
CommlHsloners,  21  Kan.  248;  Rallruad  Co. 
V.  Kuhn.38  Kan.  675,  17  Pac.  Rep.  322; 
Town  Cu.  T.  Morris,  89  Kan.  377.  18  Pac. 
Kep.  280;  Railway  Co.  v.  Nelman,  46  Kan. 
— ,  ante,  22.  Then,  again,  the  prospect- 
ive profits  that  he  lost  by  the  breach  of 
the  contract  are  too  remote,  uncertain, 
and  speculative  to  be  reeovprable.  Who 
can  tell  what  the  future  gains  of  the  hotel 
baslnesB  would  have  been  In  Sherman 
Center,  if  be  had  moved  there?  His  past 
proftta  In  Itasca  were  not  Bbown,  and 
there  Is  no  testimony  of  the  gains  of  oth- 
ers established  In  the  same  business  at 
Sherman  Center.  How,  then,  does  Leon- 
ard know  that  the  proflts  would  have 
been  floO  per  month?  The  gains  to  be 
derWed  from  the  business  depended  upon 
many  continsrencles  other  than  the  mere 
removal  of  bis  hotel  to  that  place.  The 
growth  of  the  town;  the  location  of  the 
county-seat  there  or  at  another  town 
near  by;  the  Immigration  and  travel; 
the  competition  in  the  hotel  buslnews;  the 
price  of  provisions  and  the  cost  of  help; 
the  general  reputation  of  the  bouse;  and 
the  popularity  of  the  landlord  with  the 
traveling  public  and  the  people  of  that 
community, — aresuggested  as  some  of  the 
conslderntions  that  would  affect  the  an- 
ticipated benefits.  Where  the  breach  of  a 
contract  results  In  the  loss  of  definite 
profits,  which  are  ascertainable,  and  wera 
within  the  contemplation  of  the  contract- 
ing parties,  they  may  generally  be  recov- 
ered; bnt  the  prospective  profits  do  not 
furnish  the  correct  measure  of  damages  In 
the  present  case.  Aside  from  the  remote, 
conjectural,  and  spMinlatlvp  character  of 

the  anticipated  benefits,  it  eannot  be  said 


that  the  loss  of  them  Is  the  direct  and  un- 
avoidable consequence  of  the  breach. 
The  plaintiff  could  not  sit  Idle  an  indefi- 
nite length  of  time,  and  safely  count  on  the 
recovery  of  $150  per  month  as  damages. 
If  there  was  a  breach  of  thecontraet.it 
was  hla  duty,  upon  learning  of  it.  to  at 
once  remove  the  building,  or  employ  oth- 
ers to  do  so.  and  charge  the  cost  of  the  re- 
moval to  tJie  town  company.  The  law 
requires  that  the  injured  party  shall  do 
whatever  he  reasonably  can,  and  improve 
all  reasonable  opportunities  to  lessen 
the  injury,  from  the  testimony  it  &\>- 
pears  that  Leonard  could  have  procured 
others  to  move  the  hotel;  and  in  such  a 
case  the  ordinary  measure  of  damages  Is 
the  coat  of  removal,  and  the  reasonable 
expenses  of  avoiding  the  consequence  of 
the  defendant's  wrung.  Railway  Co.  v. 
Mlhlman.  17  Kan.  224;  Loker  v.  Damon. 
17  Pick.  284:  1  Sedg.  Dam.  165,  and  cases 
cited.  Counsel  tor  plaintiff  in  error  say 
that  no  more  than  the  cost  of  removal 
was  allowed  by  the  court;  but  the  ad- 
mission of  the  objectionable  evidenre, 
against  the  opposition  of  the  plaintiH  In 
error,  would  Indicate  that  the  court 
adopted  an  incorrect  measureof  ilamages. 
and  did  not  limit  the  recovery  to  the  ex- 
pense of  the  removal.  Tbe  liability  of  the 
plaintiff  in  error  for  any  loss  is  not  con- 
ceded. It  is  shown  in  tbe  testimony  that 
soon  after  the  time  for  the  removal  of  the 
building  the  peopie  of  Sherman  Center 
abandoned  the  attempt  to  obtain  tbe 
county-seat,  and  all  or  nearly  all  of  them 
moved  to  another  place.  It  Is  claimed 
by  ptaint^iff  in  error  that  Leonard  objected 
to  the  removal  of  his  building  until  the 
question  of  the  location  of  the  county-seat 
was  settled.  He  testified  at  the  trial  that 
he  did  not  intend  to  move  the  building 
to  Sherman  Center,  and  that  he  would 
not  move  the  building  at  all,  until  the 
county-seat  was  permanently  located.  If 
tbe  non-removal  of  the  building  was  due 
to  the  fault  of  Leonard,  he  is  not  entitled 
to  recover  anything.  This  Is  a  disputed 
qnestlon  of  fact,  which  must  be  settled  on 
another  trial.  For  the  error  of  thecnurt 
In  admitting  testimony  the  Judgment  of 
the  court  below  will  be  reversed,  nnd 
cause  remanded  for  a  new  triaL  AU  the 
justices  eonourring. 


(4S  Kan.  »S> 
Walker  v.  State  Ins.  Co. 
(Supreme  Court  of  Kansag.   May  9,  1891.) 
Application  for   iNauRANca— Parol  Evidbncb. 

WTier©  an  application  for  instirence  has 
been  reduced  to  writing,  and  the  applicant  haa 
had  aa  opportunity  to  read  the  same,  but  signm  it 
without  reading  it,  and  there  is  no  fraud  prac- 
ticed, and  the  applicant  afterwards  receives  the 
policy  of  iasuraace  based  upon  such  application, 
and  retains  it  for  several  months  without  objec- 
tion, he  cannot,  in  an  action  brought  upon  a  note 
^vea  for  the  premium  on  sucb  policy,  vary  or 
oontradlat  the  statements  in  the  written  applloA- 
tioQ  by  parol  evidence. 

(Syllabus  by  Green,  C.) 

Commissioners'  decision,  ^rror  from 
district  court,  Elk  connty;  2f.  G.  Tbodf, 
Judee. 

A.  M.  Jackson,  Cur  plaintiff  in  error. 
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OIbsmcoA  S  Ou*  and  noB.  H.  Sain,  tor 
defendant  In  error. 

QBXEir,  0.  This  wan  an  action  on  a 
promlBaory  noteexeented  on  the9tbday 
of  April,  188({.  by  Phillip  Walker  to  the 
State  Insurance  Company,  of  Dee  Molnea, 
Iowa,  tor  $51.60,  and  due  April  1.  1887, 
^ven  in  payment  of  the  premium  on  an 
Insurance  policy.  The  caee  came  on  ap- 
peal to  the  district  conrt  of  Elk  county, 
wbere  It  was  tried,  and  Judgment  was 
rendered  In  favor  of  the  defendant  in  er- 
ror. The  defense  sought  to  be  made  by 
the  matter  of  the  note  was  that  there  was 
a  fallare  of  consideration,  and  fraud  and 
deceit  practiced  In  the  procurement  of  the 
note;  that  Che  Insurance  policy  was  to 
cover  some  stoclc  which  the  defendant  be- 
low had.  but  was  not  in  fact  Included  In 
the  application  tor  the  policy;  that  the 
agents  of  the  company  had  him  sign  the 
application  which  they  had  filled  out, 
mthout  reading  It;  that  the  policy  did 
not  InHure  the  property  which  he  request- 
ed the  agents  to  have  insured.  It  Is 
claimed  that  the  eourt  erred  in  not  pei> 
mltting  the  defendant  bdow  to  introduce 
evidence  tending  to  contradict  the  appti- 
cation  which  he  had  signed.  There  is  no 
question  raised  but  what  the  policy  was 
in  accordance  with  the  application.  The 
defendant  stated  upon  the  trial  that  be 
took  the  application  in  hie  hands  to  read, 
bat  be  was  ashamed  to  say  that  he  signed 
It  without  reading  It,  and  his  only  excuse 
was  that  he  did  not  have  a  desirable  op- 
portunity to  read  it.  There  Is  no  pretense 
but  what  the  defendant  could  have  read 
the  application  before  he  attached  his  sig- 
nature to  it.  If  he  had  desired  to  do  so. 
The  application  Itself  cautioned  him  to 
read  it  before  signing  It,  to  see  that  each 
question  was  fully  and  tmthfully  an- 
swered. There  was  no  fraudshown  In  the 
procurement  of  the  application,  and  the 
statement  of  counsel  Is  not  borne  out  by 
the  record  that  the  consideration  of  the 
note  had  wholly  failed.  It  was  In  evidence 
that  the  defendant  recdved  his  policy,  and 
retained  it  for  some  months  before  he 
made  any  obJeetAon  to  it.  On  the  81vt 
day  of  January,  1887,  he  wrote  to  the  com- 
pany about  having  his  policy  canceled, 
but  said  nothing  about  the  fraud  prac- 
ticed upon  him  by  the  agents;  and  again, 
on  February  7, 1887,  he  wrote  the  com- 
pany that  he  would  pay  short  rates  on 
his  pulley,  and  to  figure  It  up  so  be  could 
obtain  a  cancelation.  This  was  a  recog- 
nition of  the  policy,  and  showed  some 
cunatderation  for  the  note.  The  court 
properly  excluded  the  evidence  by  which  It 
wes  attempted  to  vary  and  contradict 
the  statements  of  the  written  application. 
We  recommend  an  affirmance  of  the  indg- 
ment. 

Peb  Cdrijlu.  It  Is  so  ordered;  all  the 
Justices  concurring. 

BtEWABT  T.  BODI.BT. 

(Supreme  Ctnurt  ef  Klanta*.  Msy  9^  USL) 

BuKHosB  rsoK  Jdstici'b  Coubt— Sbrvici  or  Ds- 
ncnvs  Copt— Valisitt  or  Judombht. 
Wbere  a  tummoiis  is  issued  by  s  Jastloe  of 
tta  peaoe,  ud  served  by  a  oonstable  by  leaving. 
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St  the  usnsl  plsoe  of  resldeiuw  of  the  defend 
ant,  s  paper  which  is  a  copv  of  the  original  Bum- 
mons,  with  the  exception  uiat  the  name  of  the 
constable  la  signed  to  the  copy  in  the  place  of  the 
name  of  the  Justioe  of  the  pence,  but  the  indorse- 
ment upon  the  copy  ooatsins  the  name  of  the  Jna- 
tioe  issaiu  the  same,  held,  tliat  aach  mfatake  la 
the  nopy  of  ttie  sumnwos  deea  not  render  a  Jnds- 
moot  entered  upon  sooh  servloe  void,  but  only 
voidable. 
{SuUab-aa  by  Oreen,  O.y 

Commissioners*  decision.  Error  from 
district  court.  Harper  county;  J.  T.  Hbk- 
RicK,  Judge. 

Shep&rd,  Grove  A  Sbepard,  tor  plaintiff 
In  error.  Qeorge  E.  McMaban,  tor  defmd- 
ant  in  error. 

Grbbn,  C.  On  the  21st  day  of  May,  1886, 
William  M.  Duncan  sued  E.  J.  Stewart, 
before  A.  R.  Blackbuun,  a  Justice  of  the 
peace  of  Harper  county,  to  recover  the 
sum  of  9S8  tor  services  rendered.  The  Jw- 
tlee  of  the  peace  Issued  a  summons  wntch 
waa  rmilar  upon  Its  face,  and  delivered  It 
to  C  M.  Bodley,  a  constable.  The  sum- 
mons was  retumM  with  the  Indorsement 
that  service  had  been  made  by  copy  left  at 
the  residence  of  the  defendant.  Ou  the  r^ 
turn-day  the  defendant  made  no  appear- 
ance, and  Judgment  was  rendered  In  favor 
of  theplaintlir  tor  the  amount  elaimed. 
On  the  following  day  an  execution  was  Is- 
sued on  said  Judgment  and  delivered  to 
Bodley,  as  constable,  which  was  levied  up- 
on the  property  In  controversy  in  this  ac- 
tion. On  the  12tb  of  June  the  plaintiff  in 
error  bro  ugh  t  an  ac  (don  In  replevin 
against  Bodley  and  Stewart  to  recover 
the  property  taken  on  execution.  The  de> 
fendants  In  this  replevin  suit  gave  a  rede- 
livery bond,  retained  possession  of  the 
property,  and  It  was  sold  under  the  execu- 
tion. This  replevin  action  was  never  tried, 
but  was  continued  from  term  to  term  un- 
til J  nne,  1887,  when  It  was  dismissed  by 
the  plaintiff  without  pr^udlee.  This  ac- 
tion was  commenced  In  the  district  coort 
of  Harper  county  on  the  Idth  day  of  July, 
1887,  to  recover  the  value  of  the  property 
sold  npun  execution  by  Bodley  as  con- 
stable. The  defendant  auswered,  and  set 
op  three  defenses:  F/ret,  a  general  denial ; 
second.  Justification  under  the  execution; 
and,  tbtrd,  the  replevin  action.  The  plain- 
tiff demurred  to  the  third  ground,  which 
was  sustained  by  the  court.  The  plaintiff 
then  filed  a  reply  to  the  second  defense,  de- 
nying tbe  lodgment,  and  alleged  that  Bod- 
ley did  not  serve  a  copy  of  the  summons 
upon  the  plaintiff,  but  made  a  false  return ; 
that  the  copy  left  at  the  residence  of  Stew- 
art was  signed  by  C.  M.  Bodley,  Justlcu  of 
the  peace:  and  that  no  appearance  was 
made  by  Stewart.  It  was  further  alleged 
that  Bodley  knew  that  said  return  was 
false.  The  case  was  tried  by  the  court, 
and  resnlted  In  a  finding  and  Judgment 
for  the  defendant,  and  tbe  plaintiff  brings 
tbe  case  here  for  review. 

The  assignment  of  error  Is  that  the 
court  should  not  have  overruled  tbeplaln- 
tltf'B  demurrer  to  the  evidence  of  the  de- 
fendant, and  this  raises  the  question  as  to 
whether  or  not  tbe  Judgment  rendered  In 
the  case  of  Duncan  v.  Stewart,  btfore  A. 
R.  Blacxbdbn,  Justice  of  tbe  peace,  was 
void.  This  la  the  main  question  In  the 
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ease.  If  tbe  Jndgment  was  rendered  wltta- 
ont  service  It  was  Told.  To  deternitne  the 

qnestlon  of  service  we  mast  couRlder  what 
vraa  left  at  the  usual  place  of  residence  of 
the  defendant.  The  summonn  isaned  by 
the  Justice  of  the  peace  was  regular.  The 
copy  served  was  signed  by  the  cooHtablo, 
Instead  of  the  Jostlce  ol  tlie  peace,  it  was 
addressed  to  Bodley,  as  constable,  and 
contulned  the  Indorsement  thut,  if  the  de- 
fendant failed  to  appear.  Judgment  would 
be  taken  far  the  sum  of  958,  with  Interest 
at  the  rate  of  7  per  cent,  per  annum  from 
the  21at  day  of  May,  188t{.  and  costs  of 
suit,  and  signed  by  A.  K.  Blackburn,  Jus- 
tice of  the  peace.  It  could  be  seen  at  a 
jelance  that  Bodley  could  not  have  been 
the  jusHce  ol  the  peace  and  constable  too ; 
that  his  aiguature  to  the  copy  must  have 
bean  a  clerical  error.  Thedefendant  served 
lived  In  the  same  township  where  the  offi- 
cers resided,  and  would  be  preaumed  to 
know  who  they  were:  and  the  fact  that 
the  name  of  the  Jnstlce  of  the  peace  did  ap- 
pear In  one  iilace  upon  the  copy,  and  that 
tbe  process  was  addressed  to  Bodley,  was 
autSclent  to  Inform  bim  that  bfi  bad  been 
sued.  There  Is  no  question  but  what  the 
service  would  hare  been  set  aside  If  a  mo- 
tion had  been  made  for  that  purpose;  but 
we  are  not  prepared  to  say  that  the  judg- 
ment was  absolutely  Toid,bnt  migbthave 
been  set  aside  In  a  direct  proceeding.  We 
eoncluile.  therefore,  that  tbe  service  made 
upon  E.  J.  Stewart  In  theorlglnal  suit  was 
only  voidable,  and  not  void.  See  Rassett 
V.  Mitchell,  40  Kan.  549,  20  Pac.  Bep.  192; 
Friend  v.  Green.  43  Kan.  167.  23  PaL>.  Rep. 
98.  Holding,  as  we  do,  that  the  Judgment 
rendered  In  favor  of  Dnncau  and  asainst 
Stewart  was  not  vofd,  bnC  only  voidable, 
there  was  no  error  In  the  trial  of  this  ac- 
tion In  the  court  below,  and  we  therefore 
recommeud  an  afflrmuueeof  the  Judgment. 

Prr  Cdriam.  It  Is  so  ordered;  all  the 
Justices  concurring. 

(«  Ku.  S41)  — — 

GOATm  T.  SUL&IT. 
(Supreme  Court  of  Kansas.  May  189L) 
Ikpb&chmskt  or  Witxebs — Qbser^u  Bbpdtation, 
1.  Where  the  answers  of  impeaching  witnesses 
show  that  they  understood  thequestions  in  a  gen- 
eral sense,  and  the  answers  also  show  that  they 
relate  to  the  general  reputation  of  the  witDess 
sought  to  be  Impeached,  the  omission  of  the  word 
"general"  from  the  question  nil!  not  render  tbe 
andence  oC  such  witnesses  incompetent. 

S.  Where  «  witness  sought  to  be  impeached 
has  within  a  few  months  changed  bis  residence 
from  one  state  'io  another  it  is  not  error  to  permit 
witnesses,  who  knew  him  a  long  time  in  ids  for- 
mer place  of  residence,  to  testify  as  to  his  repu- 
tation for  truth  and  veracity  there. 
(Silllabua  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Wyandotte  county;  O.  L. 
MiLLRR.  Judge, 

J.  W.  Jeokins,  tor  plaintiff  in  error.  C, 
F.  Musaey,  Jr.,  and  Wm.  H.  Pope^  for  de- 
fendant In  error. 

Strano.  C.  This  WAR  an  nrtlon  on  a 
promisaorr  note  for  $131.  alleged  to  have 
been  criven  by  the  defendant  below  to  the 
plaintiff  below  in  final  settlement  of  a 


eontraet  for  bondlns  a  honse.  Action 
was  becnn  before  a  Jiutice  of  tiie  peace. 
Defendant  admitted  the  giving  of  tbe  note, 
but  claimed  It  was  not  given  on  final  set- 
tlementof  sntdcontract,  but  was  given  lie- 
fore  any  settlement  was  had  upon  said 
contract.forthe  purpose  of  making  a  pay- 
ment on  said  contract.  And  the  defend- 
ant below  further  claimed  that  when  he 
came  to  look  over  bis  receipts  for  money 
paid  on  said  contract,  together  with  some 
offsets  he  had  against  It.  he  found  be  had 
overpaid  the  plaintiff,  Inclnding  the  note 
Rued  on.  In  the  sum  of  f21.5U,  and  that 
the  plaintlffbelow  actually  owed  htm,  over 
and  above  theamountot  the  notesued  on, 
tbe  said  sum  of  $21.50.  Judgment  was 
rendered  bythejaatlce  In  favor  of  the  de- 
fendant below  for  the  sum  of  $21.50  and 
costs.  Plaintiff  appealed  to  tbe  district 
court,  where  the  case  was  tried  by  the 
court  and  a  Jury,  resulting  In  a  verdict 
and  Judgment  tor  the  plaintiff  below  for 
the  amount  of  his  note,  $138.20.  Motion 
for  new  trial  was  overruled.  Coatee 
brings  the  case  here  for  review. 

The  plaintiff  In  error  first  complains  of 
the  character  of  the  impeaching  testimony 
offered  by  the  plaintiff  below, and  received 
in  evidence  in  the  case  over  his  objection. 
He  asserts  that  such  evidence  was  not 
competent;  the  question  put  to  the  Im- 
peaching wltnesHM  did  not  call  for  the 
gfneral  reputation  of  the  defendant  below 
as  to  truth  and  veracity.  The  question 
would  have  been  better  If  tbe  word  "gen- 
eral" had  been  used  In  framing  It,  but  the 
answers  show  that  each  of  tbe  several 
witnesses  understood  tbe  qnestloa  as  call- 
ing for  thn  geoeral  repatatlon  of  the  de- 
fendant  below.  Tbe  answers  of  the  sev- 
eral witnesses weremuch  alike, except  that 
some  uf  them  added  that  In  a  matter  In 
which  CoBtes  had  a  pecuniary  interestthey 
would  not  believe  bim  under  oath.  Each 
ofthe  witnesses  answered  snbstantlally  as 
follows :  **  I  am  well  acquainted  with 
Coates' reputation  In  this  community  for 
troth  and  veracity."  Tbey  sneak  of  bis 
reputation  In  thecommonlty .  That  meaud 
In  the  whole  community,  and  Is  as  genera) 
as  reputation  can  be.  "Reputation"  is 
whatis  said  of  one.  "Gleneral  reputation" 
Is  what  is  said  nf  one  by  the  people  In  gen- 
era} in  the  neighborhood  or  community 
where  he  resides,  and  where,  therefore,  tbe 
peopleare  acquainted  with  bim.  Wethlnk 
tlie  evidence  sufficiently  general  in  Itsehar- 
ucter.  Where  the  answers  show  the  ques- 
tions are  understood  In  a  general  sense  by 
tbe  witneRses.  and  the  answers  themselves 
are  sufficiently  general,  the  fact  tbat  the 
word  "general  **  Is  omitted  In  framing  the 
quMtlon  will  not  render  the  evidence  in- 
competent. 

The  plaintiff  also  alleges  that  impeach- 
ing evidence  must  be  confined  to  the  pres- 
ent character  of  the  witness.  Coates  lived 
for  many  years  In  CumnilnHvllle,  wlilch  la 
now  the  Twenty-Fifth  ward  of  Oiiclnnati. 
Ohio.  He  left  tbcre,  and  came  to  KnnKux 
City,  Kan.,  and  at  the  time  of  the  trial 
bad  lived  there  a  few  montlis.— less  than  a 
year.  Tbe  evidence  complained  of  was  as 
to  his  reputation  at  his  old  home  in  Cin- 
cinnati; and  It  Is  objected  that  It  was  In- 
competent, for  tbe  reason  tbat  eucb  evl- 
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deDcemnst  beconflned  totbe  present  char- 
acter of  the  witness;  and  It  Is  allesred  that 
Cuatw  bad  no  present  character  at  Cin- 
cinnati, beeanae  he  left  there  sereral 
months  before.  Wedo  not  think  this  posi- 
tion of  the  plaintiff  tpnable.  The  evidence 
rdated  to  Coates*  character  In  the  com- 
manlty  and  among  the  people  where  he 
had  lived  a  long  time,  and  trom  whom  he 
had  been  absent  bat  a  lew  months.  He 
had  not  Ured  In  Kansas  Ckty  lone  enoaeh 
to  bavea  reputation  there;  and,  U  such 
evidence  Is  needed,  we  think  it  proper  to 
seek  It  from  among  hla  old  neighbors, 
among  whom  he  had  lived  antU  recently 
before  the  trial.  II  It  eoald  not  begot 
there  It  coald  not  be  got  anywhere  natil 
be  had  lived  In  a  new  eommanlty  long 
enouftta  to  have  a  reputation  there.  The 
fact  that  a  person  bas  moved  awiqr  from 
a  eommnnlty  In  wblcb  be  bas  lived  a  long 
time,  when  bis  change ol  residence  Is  recent, 
does  not  render  the  evidence  of  bis  old 
neighbors  as  to  his  reputation  Incemp^ 
tent.  There  la  no  arbitrary,  lron<clad  rale 
In  rriation  to  such  evidence.  It  must  de- 
pend largely  upon  tbeelrcnmstanoss  of  the 
particular  cose.  Sometimes  it  may  be 
Bonght  some  distance  away  both  in  point 
of  time  and  space.  The  plaintiff  also  says 
soch  evidence  must  be  confined  to  the  rep- 
ntatlon  ol  Uie  witness  "in  the  neighbor- 
hood,—his  reputation  among  hie  neigh- 
bors. "  That  is  exactly  what  was  done  In 
tbls  ease.  The  Impeacblng  witnesses  all 
lived  In  the  same  n^hborhood  In  wlilcb 
Coates  lived  lor  years  before  moving  to 
Kansas.  We  do  not  think  any  substantial 
error  was  committed  in  the  admission  ol 
the  Iro  peaching  testimony.  The  Jury 
would  have  been  lustifled  In  returning  the 
verdict  they  did  without  any  of  the  Im- 
peaching testimony.  It  Is  true  Coatn 
majM  he  did  not  owe  the  note;  "that  at 
tbe  time  be  executed  it,  he  supposed  he 
owed  Snlan  the  money,  but  that  when  be 
got  home  and  looked  up  his  receiptR  he 
found  he  did  not."  This  was  in  Cincin- 
nati. And  yet  when  the  first  note  came 
due  it  went  to  protest,  and  afterwards  he 
made  the  note  sued  onto  take  up  the  first. 
After  he  came  to  Kansas  be  wrote  back, 
acknowledging  Uie  debt,  and  promising 
to  pay  it.  Thtwe  facts  are  so  InconsUiteat 
with  the  claim  that  he  did  not  owe  the 
:«ote  that  the  Jury  were  Instilled  in  render- 
ing a  verdict  against  htm  for  the  amount 
of  the  note  on  fais  own  evidence,  taken  in 
connection  wltii  his  former  acts  relating 
to  the  transaction.  Complaint  Is  made  w 
the  admission  of  the  evidence  of  A.  O.  Cu^ 
ler  and  Charles  Stork,  who  testified  In  ex- 
planation of  the  written  plans  and  speci- 
fications,— a  iiartof  the  bulldlnft  contract. 
They  gave  no  evidence  by  way  of  contra- 
diction of  anything  In  the  plaus  and  speci- 
fications. Their  evidence  was  simply  ex- 
planatory of  the  plans  and  specifications, 
nnd  was  exactly  tbe  same  kind  of  evidence 
-that  was  Introduced  by  the  defendant  be- 
low by  the  witness  Martin.  That  the  plans 
and  BpeclQcatlons  were  ambiguous,  and 
-were  subject  to  explanation,  is  manifest 
from  the  fact  that  the  witness  Martin 
flnally  admitted  hecould  not  tell  from  them 
ttov  many  gables  were  contemplated  there- 
tij.   We  see  no  error  in  connectton  with 
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this  complaint.  It  la  recommended  that 
the  Judgment  of  tlM  dlatrict  conrt  be  at 
firmed. 

PjBB  CuBiAic.  It  1>  ao  ordend;  aU  th* 
J  ostlees  concurring. 

Xan,  48S> 

BiMPBOir  r.  Grrr  of  Kaitbas  Cttt  «e  iif. 

(Supreme  Court  of  Kaitua*.   Usy  10,  1890.) 

Cinu  —  Opbnino  Btrsets  —  Absbsskbnts — Lots 

AND  Blocks. 

Where  a  petlttoa  (or  opening  and  grading 
a  portion  ot  a  itreet  ie  preseated  to  the  mayor 
and  city  ooancil  of  a  city  of  tbe  first  class,  undar 
the  proviso  to  section  4  ot  chapter  99  of  the  Laws 
0/  18S7,  and  all  tbe  oecessary  steps  are  takou  to 
have  said  street  opened  and  graded,  the  mayor 
and  dty  council  may  assess  and  apportion  the 
cost  of  snob  improvement  against  the  lots  and 
parcels  of  land  abatting  on  fbe  improved  portion 
of  said  street,  and  said  assessment  may  be  made 
CO  each  blook  separately,  us  a  taxing  ostrict 

(SIAIobut  bv  €hreeny  O.) 

ox  BSHSAxnre. 

1.  Whan  the  cdiartar  of  a  dty  pnwldes  that 
the  stnets  may  he  graded  at  tbe  expense  of  the 

abutting  land-owners,  and  the  mayor  and  oount^ 
are  given  power.  In  the  language  of  the  proviso 
to  section  4,  c.  99,  Sess.  Laws  18B7,  (paragraph 
557,  Gen.  8t  1689,)  "to  assess  the  txat  of  such 
improvement  against  the  lots  and  paroela  of  land 
abutting  on  waa  streets  so  improved, "  the  whole 
length  of  tbe  street  emt>raaed  In  tha  petition  of  a 
majoritjv  of  the  resident  property  owners  and  im- 
proved la  one  taxing  district,  and  tbe  part  so  im- 
proved Is  not  to  be  divided  Into  blocks,  and  each 
Diock  made  liable  for  the  Improvement  in  front 
thereof. 

S.  Beedon  14,  a  48,  Seas.  Iaws  1888,  (para- 
Kiaph  1077,  Gen.  SL  1889,)  oonceming  the  srad- 
fag  of  streets,  avenues,  atul  alleys  InconsoUdabed 
oiues,  Is  repealed  by  seotlon  4,  o.  99,  Sess.  Laws 
1887,  (paragraph  55^  Qen.  SL  1838.) 
{SyUalnu  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  CDurt,  Wyandotte  county;  O.  L. 
Mii.LBR,  Judge. 

AldenA  AfcGretr,  for  plaintiff  In  error. 
L.  TV.  KepttngeFf  tor  defendant  In  error. 

Orbrn,  a  On  the  10th  day'of  July,  1889, 
a  petition  signed  by  a  majority  of  the  res- 
ideut  property  owners  of  a  majority  ot 
the  front  feet  on  that  portion  of  Reynolds 
avenue  between  Fifth  and  Tenth  streets, 
In  the  city  of  Kansas  City,  was  presented 
to  the  council  of  said  city,  asking  to  have 
said  avenue  opened  and  graded,  at  the 
cost  ot  tbe  owners  of  the  land  fronting 
upon  that  portion  of  said  avenue  between 
Fifth  and  Tenth  streets,  as  provided  In 
section  4,  c.  99,  Laws  1887.  This  petition 
was  by  the  mayor  and  council  ordered 
spread  apun  the  Journal,  and  on  August 
6, 1889,  the  mayor  and  dty  council  passed 
an  ordinance  providing  for  the  grading  of 
Beynolds  avenue  between  Fifth  and  Tenth 
streets.  Section  1  of  said  ordinanct*  pro- 
vides "that  in  pnrsunnce  ot  a  petition  of  a 
majority  of  the  resident  property  owners 
of  a  majority  of  tbe  front  feet  abutting  on 
Reynolds  avenue  between  Fifth  street  and 
Tenth  street,  which  petition  was  by  a 
majority  ot  the  council-elect,  on  the  80th 
day  of  July,  1889,  ordered  spread  upon  tbe 
loumal  ot  said  coundl,  it  is  bereby  declared 
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necefisary  to  grade  said  Reynolds  avenue 
between  Firth  street  and  Tenth  street  the 
full  width  of  said  avenue,  and  eald  f^radlng 
is  hereby  ordered  to  be  done;  the  cost 
thereof  to  be  assessed  agaliiut  the  lots  and 
parcels  of  land  abutting  on  such  avenue 
so  improved.  **  This  ordinance  was  duly 
approved  and  published;  and  afterwards, 
In  pursuance  of  the  petition  and  ordinance 
jiicntloncd,  said  city  caused  Reynolds  ave- 
nue to  be  graded  between  Fifth  street  and 
Tenth  street.  After  tlie  completion  of 
the  grade,  and  for  the  purpose  of  making 
assessments  for  the  cost  thereof  against 
the  lots  and  parcels  of  land  abutting  on 
such  street  Improved,  the  mayor  and  city 
council  appointed  three  disinterested  ap- 
praisers to  assess  the  valne  of  all  the  lots 
and  pieces  of  land  abutting  on  the  avenue 
between  the  limits  named,  and  the  lots 
and  pieces  of  land  were  appralaed,  and  re- 
port mude  to  the  mayoraud  council  of  the 
value  and  of  the  appraisement,  which  was 
accepted  and  approved  by  the  mayor  and 
council,  and  adopted  as  a  basis  for  appor- 
tioning and  assessing  the  cost  of  said  im- 

ftrovements  agalnstthe  lots  and  parcels  of 
and  abutting  on  that  portion  of  the  avenue 
so  Improved.  It  Is  claimed  upon  the  part 
of  the  plalntiH  In  error  that  In  making  the 
apportionment  of  the  cost  of  grading  the 
mayor  and  city  council  wrongfully  and 
nnla  wfnlly  apportioned  and  assessed 
against  the  lands  of  said  plaintiff  the  snm 
of  16,034.89,  being  J3.173.49  In  excess  of  the 
amount  that  should  have  been  assessed 
thereon.  The  plaintiff  In  error  tendered 
payment  of  the  amount  of  f 2,862.37,  which 
it  la  claimed  is  all  the  plalntiO  In  error's 
property  was  chargeable  with.  This  was 
refused,  and  the  plaintiff  brought  this  ac- 
tion in  the  district  court  of  Wyandotte 
county  to  restrain  the  defendants  from 
proceeding  to  collect  the  additional 
amount  assessed  against  said  land.  Ap> 
plication  was  made  for  a  temporary  lu- 
junctlon,  which  was  refused.  To  reverse 
the  iudgment  of  the  court  below,  the 
plaintiff  flies  a  petition  In  error  In  this 
court. 

It  is  claimed  upon  the  part  of  the  plain- 
tiff In  error  that  the  aRsi'ssments  for  the 
coat  of  grading  this  portion  of  Keyuolds 
avenue  should  have  been  made  upon  all 
the  lots  and  parcels  of  land  abutting  upon 
said  avenue  so  Improved,  as  Indicated  In 
the  proviso  In  section  4  of  chapter  99  of 
the  Session  I<awB  of  1S87,  and  that  under 
this  proviso  the  whole  street  Improved 
wa*  the  taxing  dlHtrlct.  The  real  ques- 
tion for  our  determination  in  this  case  Is 
the  proper  method  of  apportioning  spe- 
cial nHsesHments  for  opening  and  grading 
streets  in  cities  of  the  first  class,  organized 
In  the  first  instance  under  chapter  63  of 
the  Session  Laws  of  IHSO.  The  petition 
presented  to  the  mayor  and  city  council 
asked  that  this  portion  of  Reynolds  ave- 
nue be  opened  and  graded  as  provided  In 
section  4,  c.  y9.  Laws  1SS7.  being  "An  act 
to  Incorporate  and  regulate  cities  of  the 
first  class,  and  to  repeal  all  prior  acts," 
approved  March  5, 1887.  We  shall  assume 
that  under  this  petition  the  owners  of  the 
real  estate  abutting  on  Reynolds  avenue 
between  Fifth  and  Tenth  streets  asked 
that  tills  portion  of  said  avenue  be  opened 


and  graded  in  accordance  with  the  au- 
thority ccmterred  in  said  section  4,  that 
the  petition  was  valid,  and  that  all  the 
Jurisdictional  and  initiatory  Btepa  were 
taben  b^  the  city  government  to  confer 
the  necessaryjurlsdiction  in  order  to  have 
the  improvements  made  as  prayed  for. 
Was  the  ci^  council  aathoilied  to  make 
the  assesaments  for  such  Improvements 
upon  each  block  as  a  separate  taxing  dis- 
trict, or  should  the  aesessmente  have  been 
made,  as  contended  for  by  the  plaintiff  in 
error,  upon  that  portion  of  the  street  im- 
proved, as  a  taxing  district?  To  arrive 
at  the  true  Intent  and  meaning  of  this 
law,— which,  we  must  confess,  is  some- 
what obscure.-^we  may  be  permitted  to 
go  back  of  the  proviso  to  the  body  of 
the  section  for  a  fair  Interpretation  of  the 
section  as  an  entirety.  The  first  clause  of 
the  section  provides:  "For  opening, 
widening,  extending  and  grading  any 
street,  lane,  alley,  or  avenue,  and  for  do- 
ing all  excavating  and  grading  necessary 
for  the  same,  and  for  all  Improvements  of 
the  squares  and  areas  formed  bythe  cross- 
ing of  streets,  and  for  building  culverts, 
bridges,  viaducts,  and  all  crossings  of 
streets,  alleys,  and  avenues,  the  cost  or 
contract  price  thereof  shall  t>e  paid  out  of 
the  general  improvement  fund,  except  as 
otherwise  provided  by  law ;  and  for  all 
paving,  macadamising,  curbing,  and  gnt- 
tering  of  the  streets  and  alleys  the  aeaeBS- 
ments  shall  he  madefor  the  fnll  cost  there- 
of on  each  block  separately. "  The  proviso 
reads:  "That  In  ease  a  petition  of  a  ma- 
jority of  the  resident  property  owners  of 
a  majority  of  the  front  feet  on  any 
street,  or  part  thereof,  shall  petition  the 
mayor  and  council  to  grade  any  street, 
and  to  grade  and  pave  the  Intersections 
thereof,  at  the  cost  of  the  owners  of  the 
lands  fronting  upon  the  street  described 
In  the  petition,  and  if  such  petition  shall 
be  ordered  spread  upon  the  Journul  of  the 
council  by  a  majority  of  the  council -elect, 
the  mayor  and  council  shall  thereafter 
have  power  to  assess  the  cost  of  such  Im- 

firovement  against  the  lots  and  parcels  of 
and  abutting  on  such  street  so  Improved 
abutting  property."  Now,  an  Improve- 
ment made  under  this  proviso  necessarily 
contemplates  some  paving.  It  says, 
"shall  petition  the  mayor  and  council  to 
grade  any  street,  and  to  grade  and  pave 
the  Intersections  thereof.at  the  cost  of  the 
o  wners, "  etc.  Is  it  not  Intended  that  the 
Rtr3et  maybe  paved,  also,  under  the  au- 
thority of  this  proviso?  Why  should  the 
Intersections  be  paved,  and  not  the  bal- 
ance of  the  street?  .This  proviso  gives 
the  ninyor  and  council  power  to  assess 
the  cost  of  such  Improvements.  What 
Improvements?  Necessarily,  gradlns  any 
street,  and  grading  and  paving  the  Intei- 
sectlons  thereof,  which,  under  the  author- 
ity of  this  section,  may  be  assessed  upon 
each  block  separately, asa  taxing  district 
We  thioK  this  proviso  issnsceptlble  of  this 
interpretation.  But  conceding  that  the 
method  of  the  assessment  is  not  plainly 
marked  out  and  defined,  would  not  the 
mayor  and  city  connell  be  authorised  to 
adopt  such  a  method,  in  making  the  ab- 
sessment  for  the  Improvements  prayed 
for,  as  would  be  fair.  Just*  and  equitable 
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to  all?  JndRe  Dillon,  In  fa)s  work  on 
Ji onldpal  Corporations,  (eeution  M, )  says : 
"Power  to  do  an  act  is  often  conferred 
upon  mnntdpal  corporations  In  funeral 
terms,  without  being  accompanied  by  any 
prescribed  mode  of  exercising  It.  In  such 
cases  the  cummon  council  or  governing 
body  necessarily  have,  to  a  greater  or  less 
extent,  a  discretion  as  to  the  manner  in 
which  the  power  shall  be  naed.  Thlsdla- 
cretlon  cannot  be  Judicially  Interftared 
with  or  questioned,  except  where  the 
power  Is  exceeded,  or  fraud  Is  Imputed 
and  shown,  or  there  is  a  manifest  Inva- 
sion of  private  rights.  Thus,  where  the 
law  or  charter  confers  upon  the  city  coun- 
cil or  local  legislature  power  to  determine 
upon  the  expediency  or  necessity  of  meas- 
ures relating  to  the  local  government, 
their  Judgment  npon  matters  thus  com- 
mitted to  them,  while  acting  within  the 
Bcope  of  their  authority,  cannot  be  con- 
trolled by  the  courts.  In  such  case  the 
decision  of  theproper  corporate  officers  is, 
in  the  absence  of  fraud,  flnal  and  conclu- 
sfvp,  unless  they  transcend  their  powers. 
Thus,  (or  example,  If  a  city  has  power  to 
grade  streets,  the  courts  will  not  Inquire 
Into  the  necessity  of  the  exercise  of  It,  or 
the  refusal  to  exercise  It,  nor  whether  a 
particular  grade  adopted,  or  a  particular 
mode  of  executing  the  grade, Is  judlcloas. " 
Express  Co.  v.  St.  Joseph,  66  Mo.  680; 
Farrar  V.  City  of  St.  Louis.  80  Mo.  S9S; 
Gilmom  V.  HentlR,R8  Kan.  156.5  Pac.  Rep. 
781.  A  city  has  large  discretion  as  to  the 
opening,  grading,  and  repalringof  streets. 
In  resftect  to  the  time,  manner,  and  cost 
of  the  same.  In  the  exercise  of  such  power. 
It  will  not  be  controlled  by  the  courts, 
unless  there  Is  great  abuse,  operating  op- 
pressively upon  individuals.  Bush  v.  City 
of  (^arbondate,  78  111.  74.  A  city  intrusted 
with  power  to  make  Improvements  must 
be  allowed  some  discretion  in  the  manner 
of  making  them,  unless  It  appears  from 
the  charter  power  that  a  pni-tlcular 
method  has  been  prescribed.  The  rule  is 
well  settled  that  where  a  municipality  is 
clothed  with  certain  powers,  and  is  not 
confined  to  a  particular  method,  but  has 
the  discretion  and  the  choice  of  methods, 
a  plain  case  of  abuse  must  be  shown,  to 
warrant  an  Inlunctlon  against  the  cor- 
poration. Page  V.  City  of  St.  Louis,  20 
Mo.  136.  No  such  abuse  Is  shown  In  this 
case.  The  original  act,  under  which  this 
city  was  oi^anised,  expressly  authorized 
this  ntetnod  of  special  assessments;  and, 
MS  indicated,  we  are  of  the  opinion  that 
the  section  under  consideration  permitted 
the  very  method  adopted  by  the  city  gov- 
ernment, and  we  cannot  say  that  It  is  un- 
just, or  that  the  power  has  been  abused 
in  any  manner. 

Taking  the  whole  section  together, 
we  think  the  mayor  and  city  coancll  had 
the  authority  to  make  the  special  assess- 
ments In  the  manner  ordered;  that  the 
court  below  committed  no  error  In  refus- 
ing to  grant  the  preliminary  injunction ; 
and  we  would  recommend  that  the  Judg- 
ment be  affirmed. 

PBR  CcHiAM.  It  1b  so  Ordered;  all  the 
ustlees  concurring. 


ON  RERBARINO. 

Simpson,  G.  A  motion  for  a  rehearing 
was  filed  In  this  case,  that  among  other 
causes  assigned  for  a  reversal  of  the  Judg- 
ment below  alines  the  following:  ''it 
had  escaped  tlieuttentlon  of  the  court  and 
counsel  for  plaintiff  In  error,  until  after  the 
argument,  that  the  amendment  contained 
In  the  Laws  of  1887  was  borrowed  from  u 
state  whose  supreme  court  has  construed 
it  at  least  twice,  as  claimed  by  counsel  for 
plaintiff  In  error."  It  Is  also  claimed 
"that  the  court  Inadvertently  applied  the 
principle  of  construction  and  power  ol  leg- 
islative bodies  as  set  forth  In  Farrar  v. 
aty  of  St.  Louie,  80  Mo.  3^,  and  cases  re- 
ferred to.  while  it  will  be  apparent  on  a 
reconsideration  that  the  court  of  the 
state  from  which  the  rule  was  borrowed 
shows  that  the  rule  of  apportionment — 
the  front  foot— Is  provided  by  the  law. 
and  any  change  by  the  council  makes  the 
pn^eedlngs  null  and  void."  Again,  it  la 
urged  "that  the  court  inadvertently  over- 
looked the  fact  that  the  proviso  and 
amtfudment  of  1887,  providing  for  grading 
on  a  petition,  la  to  be  construed  independ- 
ently, or  as  modifying  all  the  previous 
laws  on  the  same  subject,  us  this  court 
has  decided  in  another  case."  The  peti- 
tion for  the  grading  of  Keynolds  avenue 
from  Fifth  street  to  Tenth  street  asked 
that  the  grading  be  done  as  provided  In 
section  4  of  the  act  of  the  legislature  enti- 
tled "An  act  to  amend  sections  eight, 
nine,  eleven,  thirteen,  fourteen,  etc.,  of  an 
act  entitled  'An  act  to  incorporate  and 
regulate  cities  of  the  first  class,  and  to 
repeal  all  prior  actB,'etc., approved  March 
5, 1887."  It  was  stipulated  and  aomitted 
on  the  hearing  below  that  the  defendant 
city  was  formed  by  the  consolidation  of 
the  former  cities  of  Wyandotte,  Kansas 
City,  Kansas,  and  Armourdale,  In  April, 
1S86,  under  the  provisions  of  an  act  of  the 
legislature  of  the  state  ot  Kansas  entitled 
"An  act  to  provide  for  the  consolidation 
of  cities,"  approved  February  11,  188(1, 
and  an  act  amendatory  thereto,  approved 
February  18, 1886.  This  petition  to  grade 
the  street  was  filed  In  July,  1889 ;  and  at 
that  time  section  13,  or  paragraph  B57, 
(ien.  St.  1889,  was  In  force,  and  read  as 
follows:  "tSec.  IS.  For  opening,  widening, 
extending,  and  grading  any  street,  lane, 
alley,  or  avenue,  and  for  doing  all  exca- 
vating and  grading  uecessary  for  the 
same,  and  for  all  Improvements  ot  the 
squares  and  areas  formed  by  tlie  crossing 
of  streets,  and  for  building  culverts, 
bridges,  viaducts,  and  all  crossings  of 
streets,  alleys,  and  avenues,  the  cost  or 
contract  price  thereof  shall  be  paid  out  of 
the  general  Improvement  fund,  except  as 
otherwise  provided  by  law;  and  for  all 
paving,  macadamising,  curbing,  and  gut- 
tering of  the  streets  and  alleys  the  assess- 
ments shall  be  made  for  the  full  cost  there- 
of on  each  block  separately;  on  all  lots 
and  pieces  of  ground  to  the  center  of  the 
block  on  either  side  of  such  street  or  a  ve- 
nue, thn  distance  improved  or  to  be  Im- 
proved, or  on  the  lots  or  pieces  of  ground 
abattlng  on  such  alley,  according  to  the 
assessed  value  ot  the  lots  or  pieces  of 
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sroand,  vrltbout  regard  to  the  bnildluga 
or  improTeinents  thereon,  whlcb  value 
shall  be  ascertalued  by  three  diHlncerested 
appraiaera  appointed  by  Che  mayor  and 
council.  It  shall  be  the  duty  of  eald  ap- 
praiaera, within  ten  daya  after  being  noti- 
fied ol  their  appointment,  to  proceed  to 
appralsn  aw.h  lots  and  plecaa  of  land  aa 
may  be  dratgnated  by  the  council,  after 
having  taken  and  aubttcribed  an  oath  to 
make  a  true  and  Impartial  appraisement, 
which  appraisement  shall  he  retnrnefl  to 
the  city  council  at  its  first  meeting  after 
the  same  shall  have  been  completed. 
When  Bald  appralaement  la  retarned.  the 
maj'or  and  council  ahall  appolut  a  time 
for  holding  a  special  session,  on  some  day 
to  be  fixed  by  them,  to  hear  any  com- 
plaint that  may  be  made  as  to  the  valua- 
tion of  any  lot  or  piece  of  ground  ap- 
praised as  aforesaid,  a  notice  of  which  spe- 
cial session  shall  be  given  by  the  mayor  In 
tlie  official  paper  of  the  city;  and  aald 
mayor  and  council,  at  satd  special  aeaslon, 
ahall  alter  the  valuation  of  any  lot  or  piece 
ol  groaod,  if  in  their  opinion  the  same  has 
been  appraised  too  high  or  too  low: 

f»rovided,  that  in  case  a  petition  of  a  ma- 
orltyuf  the  resident  property  owners  of  a 
majority  of  the  front  feet  on  any  street, 
or  part  thereof,  shall  petition  the  mayor 
and  council  tu  grade  any  street,  and  to 
grade  and  pare  the  intersections  thereof, 
at  the  cost  of  the  owners  of  the  lands 
fronting  upon  the  street  described  in  the 
[>etltlon,  and  if  such  petition  sliall  be  or^ 
dered  spread  upon  the  Journal  of  the  coun- 
cil hy  a  majority  of  the  council-elect,  the 
mayor  and  council  shall  thereafter  have 
power  to  assois  the  cost  at  such  Improve- 
ments agalnat  the  lots  and  parcels  of  lund 
abutting  on  such  street  so  Improved 
abu  tting  property. "  Paragraph  1077  was 
also,  it  is  claimed,  in  force,  and  It  reads  as 
follows:  "The  grading  of  all  streets,  ave- 
nues, and  alleys  in  said  consolidated  city, 
after  such  consulldatlon,  shall  be  borne 
by  the  property  abutting  thereon,  and  the 
aasessmenta  for  the  payment  thereof  shall 
be  made  on  each  block  separately.  In  the 
same  manner  and  with  like  effect  as  la  pro- 
vided hy  the  law  governing  cities  of  the 
first  class  for  paving,  macadamizlng.cnrb- 
ing.  and  guttering  the  streets." 

It  is  claimed  by  the  city  that  the  assess- 
ments for  the  grading  were  made  undnr 
paragraph  1077,  as  this  was  a  consolidat- 
ed city ;  while  It  Is  claimed  by  the  plaintiff 
In  error  that  these  assessments  must  be 
governed  by  the  proviso  contained  in 
paragraph  557.  The  opinion  heretofore 
rendered  affirmed  the  Judgment  below  by 
a  construction  of  the  proviso  to  para- 
graph 557.  Gen.  St.  188»;  the  theory  of  the 
decision  being  that  the  proviso  did  not 
expressly  state  a  rule  for  apportionment, 
and,  the  one  adopted  being  lair.  Just,  and 
equitable,  the  court  would  not  interfere. 
Dnder  the  authorities  cited  by  counsel  for 
plaintiff  In  error,  we  have  serious  doubts 
as  to  this  proposltioQ.  and  are  strongly 
Inclined  to  the  belief  that  the  proviso  dties 
fix  a  rule  of  apportionment.  In  the  case 
of  City  of  Lexington  v.  McQuillan's  HtAt%, 
9  Dana,  518,  the  charter  of  the  city  gave 
the  mayor  and  council  authority  to  grade 


and  macadamise  streets  and  alleys  of  said 
city  at  the  cost  and  expense  of  the  lot- 
owners  fronting  such  streutsor  alleys,  and 
they  shall  apportion  the  cost  and  expense 
of  grading  and  macadamising  equally  on 
the  lot-holders.  In  the  year  the  cunn- 
cil  graded  and  maeadamlied  Main  street, 
from  the  intersection  of  BIgh  to  Maxwell 
streets,  and  distributed  the  coat  thereof 
among  tbe  owners  of  lots  on  each  of  the 
squares  opposite  to  and  adjoining  the  im- 
provement thus  made.  McQuillan's  heirs 
being  owners  of  a  lot  on  the  corner  of 
Main  and  High  streets,  tbe  city  council 
assessed  against  them,  as  their  portion  of 
the  cost  of  the  work,  tbe  sum  ot  •509.112, 
that  being  one-halt  the  amount  charged 
for  grading  and  paving  opposite  to  their 
ground.  This  sum  greatly  exceeded  the 
proportionate  cost  of  the  entire  work 
done  opposite  to  the  lots  of  ground,  re- 
spectively, In  tbe  same  square,  in  conse- 
quence of  a  deep  cut  and  a  stone-wall 
made  opposite  to  thp  lot  of  McQnUlan'a 
heirs,  and  thev  resisted  the  payment  ot 
the  amount  so  asseased  against  tbem. 
One  of  the  questions  discussed  In  the  opin- 
ion Is  as  to  the  rule  ol  appi»rtlonment, 
and  the  court,  by  Chief  Justice  Kobbbt- 
aoN.  say:  "It  hia  manifest  that  tills  sec- 
tion of  tbe  charter  prescribes  a  dlstribo- 
tlon  of  the  entire  coat  of  grading  and  pav- 
ing a  street  to  tbe  whole  extent  ol  the 
square  among  the  owners  of  the  ground 
In  that  square,  according  to  some  princi- 
ple of  equity ,  and  that  It  did  not  intend  to 
authorize  the  exaction  from  any  such 
proprietor  of  the  cost  of  construction  op- 
posite to  and  cu-exteasiTe  with  tbe  front 
of  his  lot.  when  the  cost  ot  that  portion 
of  the  work  bad  exceeded  the  average 
charge  upon  tbe  whole  square.  And  It 
seems  to  us,|also,  that  the  rule  of  equality 
prescribed  by  the  legislature  Is  the  terri- 
torial extent,  and  not  tbe  value,  of  each 
lot  of  ground.  This  is  the  test  of  tbe  au- 
thority given  to  a  portion  of  the  owners 
of  the  gronnda  In  any  one  sqnare  to  reno- 
vation ot  the  street  and  sidewalks  oppo- 
site such  square  at  the  cost  of  all  the  own- 
era  of  ground  in  It.  Had  the  «(/ Ffl/oivat 
principle  been  adopted. theownerot  acom- 
paratlvely  small  piece  of  ground,  expen- 
sively improved,  might  control  the  other 
owners  of  ground  In  the  same  square,  and 
impose  on  the  majority  a  heavy  burden 
against theirconeent.and  pfMalbly  against 
their  Interest.  And  as  the  extent  ot  each 
proprietor's  front  on  the  street  la  the  cri- 
terion of  authority  given  to  a  part  of 
them  to  control  the  whole,  and  impose  a 
common  burden,  It  is  altogether  reasona- 
ble to  Infer  that  the  aggregate  responsl- 
btlity  should  be,  and  was  intended  to  be, 
distributed  according  to  the  same  prin- 
ciple. Then,  as  the  amount  assessed 
against  McQuillan's  heirs  Is  admitted  to 
be  much  greater  than  their  portion  of  the 
cost  of  the  work  opposite  the  whole 
sqnare  distributed  among  the  several 
owners  of  the  ground  therein,  according 
to  the  rule  prescribed  by  tbe  statute,  the 
circuit  Judge  did  not  err  In  enjoining  tbe 
coercive  collection  of  the  asseaament  as 
thus  Illegally  made. "  This  la  equivalent 
to  saying  that  under  the  section  ol  the 
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charter  tho  whole  eqaare  Is  a  ttixlnff  dte- 
trlct,  and  the  legal  mode  of  aaseBsment  Is 
to  ascertain  the  cost  of  the  Improvement 
of  the  square,  and  apportion  that  coat 
equally  to  the  lot-owners  In  proportion 
to  the  froDtaffe  of  their  respective  lots  on 
the  square. 

Id  the  case  of  City  of  Loulavllle  v.  Hyatt, 
3  B.  Men.  177.  it  appears  that  section  9  of 
the  charter  of  that  city  la  the  same  as  Rec- 
ti on  11  of  the  charter  of  the  city  of  Lexing- 
ton, construed  In  the  case  cited  from  9 
Dana.  It  is  said  In  the  Louisville  case,  in 
reference  to  that  section,  "that.  In  distrlb- 
utlufc  the  burden  of  the  entire  cost  of  im- 
provement, each  lot-h older  on  the  square 
divided  by  the  graded  street  should  be  re- 
qolred  to  pay,  not  one<halt  the  coat  of  the 
grade  opposite  bis  grounl,  bat  his  ade- 
quate portion  of  thewhole  cost,  estimated 
according  to  the  relative  extent  of  bis  lot 
on  the  street. " 

In  the  case  of  State  v.Cltyof  Portage,  12 
Wis.  662,  it  win  be  seen  that  the  charter  of 
the  dty  provided  that,  apon  the  applica- 
tion of  tnro-tfalrda  of  the  owners  of  lots 
on  a  street,  the  conncil  shall  have  power 
to  have  such  street  graded,  and,  for  the 
purpose  of  defraying  the  cost,  to  levy  and 
coIliH^t  a  special  tax  on  tbe  lots  abutting 
on  such  street  in  proportion  to  tlie  sise  or 
trout  of  such  lots,  respectively.  The  city 
passed  au  ordinance  requiring  a  certain 
street  to  be  graded,  and  directed  that 
each  lot  should  be  charged  with  the  work 
done  In  front  thereof.  This  ordinance  the 
court  held  void,  as  belngrepugnant  to  tbe 
charter:  Painb,  J., saying:  "Tliatall  that 
part  of  the  ordinance  which  provided  that 
each  lot  or  part  of  a  lot  should  be  charge- 
able with  all  the  work  done  in  front  of  it 
Is  repugnant  to  tbe  provisions  of  tbe 
charter  on  that  subject  can  admit  of  no 
question.  The  charter  evidently  requires 
that,  when  any  street  Is  ordered  to  be 
graded,  the  section  so  ordered  to  be  Im- 
proved shall,  for  tbe  purposes  of  taxa* 
tlon,  be  treated  as  a  whole,  and  that, 
when  the  whuleamountof  tax  to  be  raised 
for  that  work  Is  ascertained.  It  shall  be 
equalised  and  divided  among  the  various 
lotschargeable  therefor, according  to  their 
front  or  aHe.  This,  It  Is  obvious.  Is  an  en- 
tirely different  principle  of  assessmentfrom 
that  which  charges  each  lot  with  the  en- 
tire expense  of  the  improvement  In  front 
of  it,  and  seenis  to  avoid  much  ot  the  In- 
equality and  injustice  of  ttaelatter  system. 
But  It  Is  the  latter 'Which  Is  provided  tor 
in  tbe  ordinance  under  which  the  contract 
is  let,  and  that  part o! it  is  of  cuursf^void." 

The  cases  of  Williams  v.  Mayor.  2  Mich. 
5«t.  anti  Woodbrldge  v.  City  ot  Detroit,  8 
]&llch.  274,  coDStrnlng  provisions  in  the 
charter  of  the  city  of  Detroit  similar  to 
tbe  proviso  we  are  now  considering,  apart 
from  their  value  as  to  the  necessity  of  a 
Just  and  reasonable  rule  for  tlieapportlon- 
ment  of  the  cost  of  a  public  Improvement, 
will  be  found  in  their  general  trend  in  har- 
mony with  the  cases  we  have  already  cit- 
ed. Tbe  general  rule  deduced  from  these 
earlier  cases  Is  that,  where  the  grading  of 
a  street  la  to  be  paid  lor  by  the  owners  of 
lots  abutting  on  tbe  Improved  street,  the 
whole  length  of  the  street  so  graded  is  to 
be  considered  as  one  taxing  district,  and 


the  Individual  owner  of  a  lot  or  lots  so 
abutting  is  required  to  pay  his  fair  pro- 
portion of  the  cost  of  the  grading  along 
the  whole  line  of  street  Improved;  not 
the  cost  of  grading  of  bis  lot  or  lots,  or  of 
the  block  In  which  his  lot  or  lots  may  be 
situate,  but  his  proportionate  part  of 
the  cost  of  grading  the  entire  distance  Im- 
proved. This  principle  was  distinctly  rec- 
ognised by  this  court  In  tbe  case  ot  Parker 
v.  Chains,  fl  Knn.  107.  Tbe  charter  of  the 
city  of  Atchison  expressly  provided  that 
the  city  council  should  have  power  to 
make  sidewalks,  and,  "for  making  and  re- 
pairing sidewalks,  the  asseesmeuts  sball 
be  made  on  all  lots  or  pieces  of  ground 
abutting  on  the  Improvement  according 
to  the  front  toot  thneof."  In  January, 
1869,  the  city  conncil  by  ordinance  re- 
quired the  owners  of  lots  on  17  different 
streets  to  build  sidewalks.  Cballls  owned 
seven  lots  In  a  block  fronting  on  Kansas 
avenue  In  said  city.  He  resisted  tbe  col- 
lection of  tbe  special  assessment  made  fur 
the  construction  of  the  sidewalk  in  front 
uf  his  lots,  principally  on  the  ground 
"that  the  city  had  no  authority  to  make 
assessments  for  huUdlngslde  walks  on  said 
various  streets  upon  all  the  lots  on  said 
streets  fronting  on  said  sidewalks;  the 
power  existing  only  to  assess  lots  on  each 
street  for  the  sidewalks  built  thereon:" 
and  this  was  tlte  finding  and  Judgment  of 
the  dlatriet  court  ot  Atchison  county.  It 
will  be  seen  from  this  statement  that  the 
question  was  whether  the  whole  distance 
of  all  the  streets  ordered  to  be  Improved 
was  the  taxing  district,  or  whether  each 
street  was  a  separate  and  distinct  taxing 
district.  Amtmg  tbe  facts  shown  on  the 
trial  below  was  that  some  of  the  streets 
on  wbicb  sidewalks  were  ordered  to  be 
ballt  were  not  graded,  and  that  portions 
of  said  sidewalk,  by  reason  ot  the  uneven 
condition  of  the  streets,  were  necessarily 
built  on  posts, in  some  cases  five  feut  high. 
On  error  to  this  court  it  was  said  by 
Brkwrk,  J.:  -The  power  to  make  side- 
walks Is  here  given  absolutely  and  with- 
out limitation.  When  and  upon  what 
streets  they  aball  be  made  is  committed 
to  the  discretion  of  themayorand  conncil. 
This  discretion  te  not  limited  to  a  single 
street.  They  may  sidewalk  tbe  whole 
city  at  once,  and  by  a  single  contract. 
But  the  right  to  assess  the  lots  fronting 
on  the  Improvement  to  pay  for  the  same  Is 
co-extensive  with  the  power  to  make  it. 
True,  as  urged,  a  sidewalk  on  one  atreet 
may  cost  more  than  a  sidewalk  on  an- 
other Htreet,  and.  If  both  be  united  In  one 
contract  nnd  one  asseuHntent.  the  owuer 
of  a  lot  on  the  latter  street  may  have  to 
pay  more  than  if  his  street  only  was  side- 
walked;  but  the  same  is  true  not  only  ot 
two  streets,  but  also  of  two  blocks  on  the 
same  street,  or  ot  two  lots  In  the  same 
block.  Still,  there  Is  no  Injustice  In  ap- 
portioning the  entire  cost  of  a  sidewalk 
upon  the  several  lots  fronting  It.  The 
value  of  H  sidewalk  depends  greatly  npon 
its  extent.  »  •  ItseeuiH  tothewrit- 
er  of  thin  opinion  that  this  case  is  n  clear 
recognition  of  the  prlndplethat  where  the 
charter  of  a  city  provides  that  tbe  streets 
may  be  graded  at  the  expense  of  the  abut- 
ting land-owners,  and  tbe  coandl  la  given 
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power.  In  the  lantruafce  of  the  proviso  to 
MctloD  4,  c.  99.  Laws  1887,  "to  amesB  the 
coBts  of  such  Improvement  aKatniit  the 
lots  and  parcels  of  land  abutting  on  aucb 
Btreet  80  Improved,"  the  whole  Ipngth  of 
the  street  so  Improved  1h  one  taxing  dis- 
trict, and  that  It  is  not  to  be  divided  Into 
blocks,  and  each  block  made  liable  for  the 
Improvement  In  front  thereof. 

In  the  ease  of  City  ot  Lawrence  v.  EUl- 
am.  11  Kan.  499,  It  was  conceded  In  the 
briefs  of  cooDsel  for  both  sides  "that  the 
statute  doef)  not  charge  the  property  with 
the  cost  of  buUdlns:  the  walk  In  front  of 
tbe  lots,  but  the  entire  Improvement— all 
the  walk  directed  to  be  built— la  to  be  as- 
sessed to  tbe  abnttlns  property  accordlDs 
to  the  front  foot  thereof ;  ^  and  with  this 
concession  the  qnestlou  was  whether  the 
assessment  was  Illegal  becaaseit  did  not 
average  a  wide  walk  with  a  narrow  one. 

The  case  of  HInes  v.  City  of  Leaven- 
worth, 8  Kan.  186,  Is  Instructive  because 
of  the  change  io  the  rule  o!  apportionment 
during  the  progress  of  the  improvement. 
In  June,  1863,  the  dty  passed  an  ordi- 
nance providing  for  the  improvement  o( 
streets,  the  third  section  of  which  provid- 
ed :  "  For  the  purpose  of  making  sucb  Im- 
provements, a  special  tax  sbtiU  be  levied 
and  collected  upon  adjacent  real  estate, 
eztendlDK  to  the  center  of  the  block  on 
eltnerslde  ol  the  Improvements."  While 
the  work  was  In  progress,  the  legislature 
passed  an  act  amending  tbe  act  Incorpo- 
rating  cities,  by  which  several  methods 
were  prescribed  for  levying  taxes  for  the 
Improvement  of  streets,  and,  among  oth- 
ers, a  levy  according  to  the  area  of  the 
abutting  property,  and  providing  that 
this  method  shall  apply  to  Improvements 
now  being  made.  The  city  iwssed  an  or- 
dinance In  pnranance  to  the  ammded 
charter.  The  city  engineer  made  another 
assessment  of  the  costot  thework  accord- 
ing to  the  area  of  the  lots.  Uines  et  al. 
attacked  the  validity  ot  tbe  asaessmenis, 
they  being  owners  ol  lots  abutting  on  the 
Improved  streets,  on  the  ground  that  the 
law  nnder  which  the  assessment  was 
made  was  not  applicsble;  that  the  law 
was  unconstitutional.  In  that  the  rate  of 
asBessment  eathorlzed  was  not  equal  and 
nntform.  The  court',  after  affirming  tbe 
constitutionality  of  the  amended  act,  and 
declaring  Its  application  to  the  Improve- 
ments then  In  progress,  says :  "The  cost  of 
the  Improvement  mustbeassessed  against 
the  adjacent  property.  The  charge  must 
extend  back  to  the  middle  of  the  block. 
It  must  be  levied  In  one  of  three  pre- 
scribed ways,  and  in  proportion  to  tbe 
cost  ot  the  \(  hole  improvement. "  Tbls  is 
the  only  equitable  construction  that  can 
be  given  to  the  statute  under  consldera* 
tlon.  Special  assesBments  are  made  upon 
tbe  assumption  that  a  portion  of  tbe  com- 
munity Is  to  be  specially  and  peculiarly 
benefited  In  the  enhancement  of  property 
peculiarly  situated  as  retrards  the  contem- 
plated expenditure.   Cooley,  Tax'n,  606. 

The  principle  Is  that  **  when  certain  per- 
sons are  so  placed  as  to  have  a  common 
interest  among  themselves,  but  In  com- 
mon with  the  rest  ot  the  community, laws 
may  be  Justly  made  providing  that  under 
suitable  and  equitable  regulations  those 


common  Interests  shall  be  managed  so 
those  who  enjoy  tbe  beneflts  shall  equally 
bear  the  burden."  Sbaw,  C.  J.,  In  Wright 
V.  Boston.  9  Custa.  2S3.  In  Palmer  v. 
Stumph,  29  Ind.  8^,  an  asaessmeot  Is 
spoken  of  as  "being  the  adjustment  of  the 
shares  of  a  contribution  to  be  made  by 
several  towards  a  common  object,  accord- 
ing to  the  benefit  received."  In  this  state 
asseeaments  by  bmeflts  are  made  by  ap- 
pralsem,  who  Taloe  the  property  Included 
In  the  district  to  be  improved,  and  appor- 
tion tbe  cost  thereof  in  proportion  to 
such  valuation.  This  Is  a  legislative  re- 
quirement, and  in  the  opinion  of  Judge 
Cooley  In  his  work  on  Taxation  la  the 
most  equal  and  Just  method.  Ttael^clsla- 
ture  mnst  determine  over  what  territory 
the  beneflts  most  be  diffused,  because  this 
Is  an  nndoubted  and  necessary  power  per^ 
talnlng  to  all  matters  of  taxation.  The 
whole  snbject  of  taxing  districts  belongs 
to  tbe  legislature.  Cooley,  Tax'n,  640. 
Hee,  twpeclaily,  the  case  of  Sinton  v.  Asb- 
bary,  41  Cal.  635.  Property  can  only  be 
assessed  tor  local  ImproTemant  on  the 
principle  of  beneflts  received  by  the  prop- 
erty from  the  construction  of  the  work, 
and  the  beneflts  must  be  Imposed  on  the 
property  proportionately.  Crawford  v. 
People.  83  ID.  &57.  It  is  equally  within 
the  power  of  the  legislature  to  prescribe 
one  district  over  which  the  whole  cost  ot 
the  Improvemmt  shall  be  spread,  or  to 
make  separate  districts  tor  the  Improve- 
ment along  the  several  blocks,  (Creiffbton 
V.  Scott.  14  Ohio  8t.  438;)  but  when  once 
prescribed  the  levy  must  embrace  all  the 
property  within  the  district,  and  to  omit 
any  would  defeat  the  rule  of  apportion- 
ment. (Hassan  v.  Rochester.  67  N.  Y.  628; 
In  re  Cbarctam.  83  N.  ¥.  388;  People  v.  Me- 
Cune.  67  Cal.  163.)  Whatever  rule  of  ap- 
portionment Is  adopted,  It  must  be  Just 
and  equitable;  uud  tills  is  a  question  for 
the  courts.  Judge  Dillon,  in  Itls  work  on 
Municipal  Corporations,  states  that  there 
bos  been  a  diversity  of  opinion  in  tbe 
cnurts  as  to  whether  a  law  compelling 
owners  of  lots  to  pay  the  entire  cost  <A 
the  improvement  in  front  of  their  lots.  In- 
stead ot  their  proportion  of  the  cost  ol 
the  entire  work.  Is  constitutional ;  but 
the  later  adjudications  seem  to  be  that, 
where  this  rule  Is  expressly  commanded 
by  the  statute,  it  will  be  upheld.  The 
learned  author  further  says  that  iu  his 
Judgment  tbe  one  right  In  principle,  and 
most  Just  In  Its  practical  workings.  Is 
that  "the  assessment  be  made  upon  all 
the  property  specially  benefited  by  the 
particular  Improvement,  according  to  the 
exceptional  benefit  each  lot  or  parcel  ot 
property  actually  and  separately  re- 
ceives. "  Page984,t761.  BQbsec.6.  This  Is 
tbe  sole  object  of  our  statute  requiring 
each  and  every  lot  or  parcel  of  ground  to 
be  appraised,  excluding  improvements 
thereon,  so  that  each  naked  lot  can  bear 
Its  proper  proportion  of  the  cost  made  In 
improving  the  block  in  which  It  la  situ- 
ate, or  the  entire  distance  on  the  street 
improved.  These  cases  establish  the  rule 
that,  when  the  legislature  establishes  tbe 
extent  of  the  taxing  district.  It  cannot  be 
lessened  or  divided  by  the  council,  bnt 
that  body  must  act  In  strict  compUanos 
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wUh  the  terms  of  the  power  delegated. 
It,  iinrler  ttils  proviso,  the  extent  of  the 
improved  street  Is  the  taxing  district,  the 
council  must  not  depart  therefrom,  and 
Hay  that  each  block  must  be  separately 
taxed  for  the  improvement  made  lu  its 
trunt,  as  that  ta  eetabllshlnK  a  different 
rnle  for  the  apportlonmeDt  of  the  cost  of 
the  wurk. 

From  these  decisions  It  Inevitably  fol- 
lows that,  without  some  express  legisla- 
tive sanction,  the  true  rule  la  that  the 
whole  property  to  be  Improved  consti- 
tutes a  single  taxing  district,  and  the 
owner  of  a  lot  abutting  on  the  Improved 
street  is  required  to  pay  that  portion  of 
the  cost  of  the  improvement  that  the  val- 
uation of  hie  lot  bears  to  the  valuation  of 
all  the  lots  or  parcelH  of  ground  subject 
to  auHessment  In  the  taxing  dtntrlct.  This 
rule  Is  changed  by  the  legislature  In  re- 
spect to  paving,  macadamlting,  curbing, 
und  guttering  streets  In  cities  of  the  first 
class,  and  each  block  separately  made  a 
taxing  district  for  these  purposes ;  bat, 
as  we  think,  the  rule  applies  tu  the  pro- 
viso we  are  considering.  An  examination 
of  section  4,  c.  99,  Laws  1SS7.  will  dlRclose 
that  the  first  eight  Hnei  of  the  section 
provides  for  opening,  widening,  extend- 
ing, and  grading  streets,  and  for  other 
improvements,  and  tor  doing  the  work 
thereof,  and  that  the  cost  thereof  shall  be 
paid  outof  the  general  improvementfuud, 
except  as  otherwise  provided  by  law. 
And  then  follows  the  provision  that  for 
all  paving,  macadamizing,  curbing,  and 
guttering  of  streets  and  alleys  the  assess- 
ments shall  be  madefor  the  full  cost  there* 
of  on  each  block  separately.  Then  fol- 
lows provisions  for  appraisement,  and 
notice,  and  hearing  complaints  of  the  ap- 
praisement. Then  comes  this  proviso: 
"That  in  case  a  petition  of  a  majority  of 
the  resident  property  owners  or  a  major- 
ity of  the  front  feet  on  any  street,  or  part 
thereof,  shall  petition  the  mayor  and 
council  to  grade  the  street  at  the  cost  of 
the  owners  of  laud  fronting  on  the  street  de- 
scribed in  the  petition,  and  If  such  petition 
be  ordered  spread  upon  the  journal  of  the 
council -elect,  the  mayor  and  council  shall 
thereafter  have  power  to  assess  the  cost 
of  such  Improvemcut  against  the  lots  and 
parcels  of  land  abutting  on  such  street  so 
improved.**  The  council  hare  powerorlg- 
inally.  without  petition  from  lot-owners, 
to  order  a  street  graded,  and  to  pay  for 
such  improvement  out  of  the  general  im- 
provement fund.  If  the  council  refuse  or 
neglect  to  order  a  particular  street,  or 
part  of  a  street,  graded,  the  proviso  gives 
the  resident  lot-owners  who  have  a  ma- 
jority of  the  frontfeet  on  a  street  the  right 
to  hare  the  street  graded  on  certain  con- 
ditions; but  in  such  a  case  the  cost  of 
grading  must  be  apportioned  to  the  lots 
and  parcels  of  land  abutting  on  the  grad- 
ed street.  This  proviso,  then,  gave  a 
right  not  granted  by  the  body  of  the  sec- 
tion. The  eouncll  cannot  pay  the  cost  of 
paring*  macadamizing,  curbing,  and  gut- 
tering streets  out  of  the  general  Improve- 
ment fond;  for  the  full  coat  of  such  an 
improvement  must  be  assessed  against 
each  block  separately  thus  improved.  If 
this  proviso  Intended  that  the  grading  ol 


a  part  of  a  street  petitioned  for  should  be 
paid  for  in  the  same  manner  as  paving, 
macadamizing,  curbing,  and  guttering  Is, 
why  does  it  contain  the  word, "to  assess 
the  cost  against  the  lots  or  parcels  of 
land  abutting  on  such  street?"  Or  why 
■lid  it  not  say.  "  by  eaeh  block  separate- 
ly ?"  Because  the  Intent  of  the  legislature 
was  tn  provide  a  different  rule  of  appor- 
tionment from  that  made  in  the  body  of 
the  section.  We  use  the  words  "proviso" 
because  it  has  crept  In  the  case  on  the  ar- 
gument, in  the  briefs;  but  this  la  not  a 
proviso  In  the  technical  sense,  but  a  sep- 
arate and  independent  claose  In  the  sec- 
tion, giving  a  right  to  petitioners  not 
hereinbefore  enjoyed.  It  seems  to  us  tu 
be  an  irresistible  conclusion,  coming  to 
the  mind  instantly,  and  without  mental 
effort,  on  the  first  reading  of  the  section, 
that  the  legislature  had  made  separate 
and  distinct  rules  of  apportionment  lor 
the  cost  of  paving  streets  and  grading 
streets.  We  hare  andearored  by  nnnier- 
ous  citations  to  show  that  the  true  con- 
struction of  the  language  need  In  the  con- 
cluding clause  of  the  section  is  that  the 
whole  length  of  the  street  Improved  Is  the 
taxing  district,  and  not  each  block  sepa- 
rately. No  construction  of  the  proviso  Is 
admissible  that  will  make  it  mean  the 
same  as  the  body  of  the  section,  because. 
In  the  nature  of  things,  the  proviso  is  in- 
tended to  cover  ground  not  within  the 
balance  of  the  section,  or  else  there  would 
be  no  reason  for  its  existence.  If  the  legis- 
lature Intended  that  the  cost  of  grading  a 
street  on  the  petition  of  the  lot-owners 
whose  property  abutted ;  that  each  sepa- 
rate block  should  pay  only  for  the  grad- 
ing In  its  immediate  front,  as  in  paving, 
niacadamlEing,  curbing,  and  guttering, — 
the  word  "grading"  would  have  occurred 
in  connection  with  the  other  Improve- 
ments. It  Is  evident  that  e  different  rale 
of  apportionment  was  provided  lor  grad- 
ing, and  hence  the  legislature  did  estab- 
lish a  rnleof  apportionment,  and  the  com- 
mon council  of  the  city  had  no  discretion 
to  exercise.  Any  other  construction  ren- 
ders the  concluding  part  of  the  section 
meaningless. 

There  must  be  special  authority  by  law 
conferred  upon  the  city  council  to  make 
the  assessments.  The  ordinary  grant  to 
municipal  corporations  to  levy  taxes  for 
municipal  purposes  will  not  justify  other 
than  ordinary  taxes.  The  power  to  make 
assessments  is  exceptional,  and  must  be 
strictly  construed.  Coolev,  Tax'n,  609; 
flftchcock  V.  Oalveston,  96  U.  S.  841.  The 
method  of  apportionment  Is  a  legislative 
questifm,  and  in  every  act  providing  for  a 
local  improvement  a  method  of  appor- 
tionment of  the  cost  must  be  provided. 
We  hold  in  this  case  that  the  legislature 
did  fix  the  method  of  apportionment  with 
reference  to  this  particular  improvement. 
But  it  Is  said  that  this  amendment  to  the 
law.  made  In  1S87,  has  no  application  to 
this  city,  because,  as  appears  from  the 
record,  it  is  a  city  formed  by  the  consoli- 
dation of  the  cities  of  Kansas  City,  Wyan- 
dotte, and  Armourdale,  under  the  provis- 
ions of  an  act  of  the  legislature  that  took 
effect  on  the  12th  day  of  February,  1886, 
entitled  "  An  act  to  provide  for  the  conaol- 


Digitized  by  Google 


728 


PACIFIC  BEPORTEB.  Vou  26 


(Kan. 


tdation  of  cities,''  eoramencin^  with  para- 
graph 1064,  Gen.  St.  1889.  We  have  re- 
ferred heretofore  to  paragraph  1077  of  this 
act,  and  we  are  asked  now  to  say  that 
ttalB  asaeesnient,  having  been  made  Id  con- 
formltr  to  that  section,  la  good.  This 
ralBCH  qaestlons  both  as  to  the  TalldltT 
and  appltcatton  of  the  paragraph.  Itu 
a  very  donbtlal  question  whether  It  was 
ronstitutlonal  or  not;  not  becanse  of  its 
special  leKlBlatlon,  but  for  the  reason  that 
the  anbject-matter  of  the  sectloo  does  not 
■eera  to  be  embraced  In  the  tltlnto  the  act 
In  which  It  U  found.  The  legislatore  has 
power  to  consolidate  cttles,  and  to  pre- 
sertbethe  mlesand  conditions  upon  which 
snch  consolidation  shall  take  place;  and 
erery  section  of  the  act  that  can,  by  fair 
inference,  be  held  to  be  an  Incident  to  the 
power  to  consolidate,  or  a  condition  uf 
such  coDBolidatioQ,  may  be  said  to  be 
fairly  expressed  by  the  title.  Bnt  it  Is 
dlfflcnlt  lor  the  ordinary  mind  to  realiie 
how  a  particular  manner  of  apportioning 
the  cost  of  grading  streets  in  a  consolidat- 
ed city  can  beheld  to  be  a  condition,  or 
to  be  embraced  within  the  m'^ttning  ol  the 
title  of  this  act.  There  are  uo  words  used 
In  this  title  that  would  suggeet  to  the 
most  acute  mind  that  Itcontalned  provis- 
ions about  grading  streets.  The  strong 
Inclination  is  to  regard  it  as  void.  A 
clearer  question  Is  presented  of  Its  repeal. 
We  think  It  Is  repealed  by  the  act  we  are 
considering,  that  was  passed  ut  the  ses- 
sion of  ithe  legislature  In  and  took 
effect  on  the  12th  day  of  March ;  not  ex- 
preesly  repealed,  but  by  nofiessary  Impli- 
cation, because  of  their  antagonism,  and 
because  It  is  impossible  to  reconcile  them. 
After  thesr<Soumerated  cities  ^ere  consol- 
idated, and  formed  Kansas  City.  Kan., 
that  city  became  one  of  the  first  class, 
and  Is  to  be  governed  In  all  respects  by 
the  laws  regntatlug  cities  of  the  tlrst  class. 
Every  act  passed  by  the  legislature  in  re- 
spect to  matters  affecting  cities  of  the 
flrat  class  has  the  same  application  to 
that  as  to  any  other  city  ot  the  class  In 
the  state.  It  cannot  be  maintained  that 
the  act  providing  for  the  consolidation  of 
cities  is  In  the  nature  ot  a  contract,  whose 
obligations  cannot  be  changed  by  legisla- 
tion. An  act  of  the  legislature  prascrlb- 
ing  a  different  method  and  rule  ol  appor- 
tioning the  cost  uf  a  local  Improvement 
than  the  rule  expressed  In  the  act  consoli- 
dating cities,  so  conflicting  that  the  two 
cannot  be  reconciled,  and  one  or  the  other 
must  fall,  must  necessarily  have  the  effect 
to  repeal  the  prior  one.  or  that  prior  one 
most  be  Invested  with  some  unusual  at- 
tribute to  obviate  that  result.  We  regard 
the  act  to  provide  for  the  consolidation 
of  cities  as  a  general  law  of  uniform  oper- 
ation, that  operates  on  cities  already  In 
existence,  and  will  operate  on  those  that 
grow  In  the  future;  that  Is,  subject  to 
amendment  or  repeal  like  any  other  gen- 
eral law  upon  the  statute-book.  If  the 
later  act  ot  the  legislature  is  In  actual 
conflict  with  one  ot  Its  provisions  or  sec- 
tions, that  provision  or  section  must  go, 
for  the  seme  reason  that  applies  to  all  re- 
peals by  implication.  Hence  we  say  that 
this  assessment  by  the  separate  block 
eaiiDot  be  upheld  by  the  section  ol  the  act 


onder  which  this  city  became  a  consoli- 
dated one.  Without  there  are  strongly 
coercive  reasons,  it  ought  not  to  be  held 
that  we  have  two  statutes  In  force  in 
this  state  prescribing  dlHerent  methods 
for  the  apportionment  ot  the  cost  of  a 
local  improvement  in  a  tilty  tA  the  first 
class;  and  every  consideration  of  public 
policy,  as  well  as  the  uniformity  of  our 
legislation,  demands  the  declaration  that, 
when  the  act  of  consolidation  became 
complete,  Kansas  City  was  subjected  to 
all  the  provisions  of  our  statute  regulat- 
ing and  governing  cities  of  the  first  class, 
as  if  created  In  the  usual  statutory  meth- 
od, and  all  amendments  made  to  anch 
laws  applied  to  that  municipality  as 
well  as  all  others  of  that  class. 

It  follows  that  the  motion  forrebearing 
Is  sustained,  and  thejudgmentof  the  court 
below  reversed,  for  the  sole  reason  that 
there  Is  a  mle  of  apportionment  prp> 
scribed  by  tbe  legislature  making  Th« 
whole  distance  on  the  street  to  be  Im- 
proved the  taxing  district.  The  petition 
and  ordinance  are  valid,  and  probably 
the  only  thing  required  Is  a  new  appor> 
tlonment  and  assessment  of  each  lot  or 
parcel  of  ground  abutting  on  the  graded 
street,  so  that  It  pays  its  proper  propor* 
tlon  of  the  whole  cost  of  the  grading. 

PsbCubiau.  It  Is  so  ordered;  all  tbe 
lostices  concurring. 

  («  Kan.  SM) 

Johnson  v.  Kbeler  et  aJ. 
(Supreme  Court  of  Kariaaa,   JSm^  0,  1891.) 

EKrORCSMEST  OV  M KCHAXICS'  LlBM  —  PAXTIBS— 
WlTBDB&VAI.  or  SOIT. 

1.  In  an  action  to  foreclose  a  mechanic's  lien, 

all  lienholders  and  IncumbraDcers  should  be  made 

fiarties,  and  a  lieoholder  who  is  not  made  a  party 
Q  tbe  first  instance  Is  entitled,  neon  spplicatioa, 
to  come  in  at  any  time  before  flnai  judgment,  and, 
by  an  answer  in  tbe  nature  of  a  cross-petition, 
set  fortb  bia  claim  of  lien,  and  ask  to  bare  tba 
same  foreclosed. 

2.  In  suob  a  case  bis  right  to  proceed  to  a  floa) 
determination  of  his  lien  will  not  be  defeated^ 
where  tbe  plaintiff's  petition  is  held  upon  de- 
murrer to  be  Insufflolent,  or  where  there  b  acorn- 
promise  or  withdrawal  of  anyclalui  for  a  lien 
the  plaintiff  or  other  lienholder  who  is  a  par^ 
in  tbe  action. 

iSullabut  by  the  Court). 

Error  from  district  eonrt,  Finney  coun- 
ty :  A.  J.  Abbott,  Judge. 

H.  R.  Boj^,  for  plaintiff  in  error.  Hop- 
ktas  dk  HoBkinaon,  for  defendants  In  error. 

JoBNSTo.v,  J.  Keeler  ft  Hudson  con- 
tracted to  build  a  house  for  Benjamin  H. 
Barr,  and  purchased  building  materloi  for 
that  purpose  of  the  Western  Lumber  Com- 
pany. Failing  to  pay  for  the  material, 
the  lumber  company  filed  a  statement 
and  claimed  a  lien  on  the  property  Im- 
proved. Thereafter  the  lumber  company 
brought  an  action  against  the  contract* 
OTS  and  the  owner  to  recover  what  was 
due  from  the  contntctors  and  to  foreclose 
their  lien.  Subsequently  John  Johnson, 
who  had  also  furnished  material  to  tbe 
ctmtractors  for  the  same  bulldinfr,  wblch 
had  not  been  paid  for,  and  who  had  duly 
filed  and  claimed  a  lien,  applied  to  the 
court  to  be  made  a  party  to  the  action. 
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bronstat  by  tbe  lamber  compaQ?,  and  to 
liare  nls  lien  on,  and  Interest  In,  the  proper* 
tj  determined.  This  appllratloa  was 
beard  by  the  court  aod  granted  on  May 
81,1888.  and  Johnson  flled  an  answer  In 
the  nature  of  a  cross-bill,  setting  forth  the 
sale  of  the  material  for  use  In  thecon- 
•trnctlon  of  the  honiie,  and  that  It  was  so 
ased  by  the  contractors;  that  there  was 
still  due  thereon  the  aam  of  976.60;  that  a 
statement  for  a  subcontractor's  lien  had 
been  filed,  wtalcli  was  set  out  at  length; 
and  he  asked  for  a  Judgmnnt  against  the 
contractors  for  the  amount  due,  and  that 
It  be  declared  a  prior  and  paramoont  Men 
to  that  of  the  lumber  company  upon  the 
premises  of  Barr.  On  June  1. 18R8,  a  de- 
marrer,  flled  by  Barr  to  the  petition  of  the 
lumber  cumpany,  was  sastalned  hy  the 
court,  upon  the  ground  that  the  state- 
ment filed  by  tbe  coinpany  tor  a  subcon- 
tractor's lien  was  Insufficient  to  authorise 
a  lien  against  the  property  of  Barr.  Pro- 
ceedings In  error  were  Inatftnted  In  this 
court  by  the  Inmber  company,  and  the 
ruling  of  the  district  court  was  rerersed. 
Cunningham  t.  Barr,  4ft  Kan.  — ,  25  Pac. 
Bep.  688.  After  the  demnner  (tf  tbe  Inmber 
comiMUiy  was  sustained,  and  on  June  18, 
1888,  the  defendants  Barr  and  Keder  A 
Hudson  filed  separate  mottons  to  strike 
the  answer  or  cross-petition  of  Johnson 
from  the  flies,  and  to  dlamliw  it  because 
thu  pleading  was  unwarranted  by  the 
Code,  and  the  court  had  no  Jurisdiction  to 
bear  and  determine  tbe  matters  therein 
stated.  These  mottons  were  sustained, 
and  Johnson  complains  of  the  ruling. 

The  action  of  the  court  In  dismissing 
the  cross-petition  of  Jiihnson  cannot  be 
sustained.  He  was  a  proper  party  in  tbe 
action,  and  his  pleading  set  forth  a  caase 
of  action  and  right  to  affirmatlre  relief. 
Be  had  an  Interest  In  the  subject  of  the 
eoiitrDTersy>  Bud  his  presence  was  neeea- 
•ary  to  a  complete  determination  of  the 
same.  Tbe  statute  relating  to  the  fore- 
elnaure  of  mecbanlcs*  liens  expressly  pro- 
vides that  all  persons  whose  liens  are  tiled 
as  the  statute  provides  and  all  incum- 
brancers shall  be  made  parties,  and  there- 
fore Johnson  shunld  hare  bem  made  a 
party.  In  tbe  first  Instance.  Laws  IffTl, 
e.  S7,  i  ft.  As  this  was  not  done.  It  was 
proper  to  grant  his  application,  and  per- 
mit him  to  come  in  and  have  his  claim  and 
lien  adjudicated.  Indeed,  II  he  bad  begun 
an  Independent  proceeding,  it  wonld  have 
bem  proper  for  the  court,  under  the  me- 
chanic's lien  law,  to  have  consolidated 
the  actions,  and  tried  them  as  a  single 
case.  The  fact  that  what  is  termed  a 
"cross-petition  **  is  not  expressly  nathor- 
Ised  by  the  Code  seems  to  have  been  relied 
on  as  a  ground  tor  dlsraissal.  The  name 
of  tbe  pleading  Is  unimportant.  Tbe  de- 
fendant may  file  an  answer  in  the  nature 
of  a  erosH-peUtlon,  setting  forth  a  state- 
ment of  his  right  to  affirmative  relief. 
Civil  Code,  9  M.  "The  answer  of  the  de- 
fendant sotting  up  his  claim  Is  what  tor' 
merly  was  a  cross-petition  in  name,  and  in 
elfecC  la  still  the  same,  although  called  an 
■answer.'  The  reply  his  co-defendants 
may  make  to  It  Is  In  l^al  effectan  answer, 
although  eallsd  fair  a  dlttraent  nama.  And 


all  this  is  within  the  spirit  of  the  Code, 
and  a  mere  difference  about  names  ought 
not  to  operate  to  defeat  it."  Kimball  v. 
Connor.  8  Kan.  414.  See.  also.  Sharon 
Town  Co.  V.  Morris,  89  Kan.  877, 18  Pac. 
Rep.  2S0;  Ovil  Code,  SS  86.  41, 42.  Neither 
did  the  action  of  the  court.  In  sustaining 
Barr's  demurrer  to  the  petition  of  the  lum- 
bercompany.  work  a  discontinuance  of  the 
action,  nor  warrant  thedlsnilaeal  of  John- 
son's cross-potltiun.  In  the  first  place,  as 
has  been  seen,  that  was  an  erroneous  de- 
cision; but  it  it  bad  been  correctly  de- 
cided, and  there  had  been  a  voluntary 
withdrawal  of  the  claim  of  lien  by  the 
lumber  company, it  would  not  have  preju- 
diced the  right  of  Johnson  to  proceed  with 
the  foreclosure  of  bis  lien.  Alter  he  came 
in  and  filed  bis  pleading,  the  other  parties 
were  bound  to  take  notice  of  bis  claim, 
and  of  every  subsequent  step  taken  In  the 
action.  He  is  properly  before  the  court, 
asking  affirmative  relief,  and  tbe  com- 
promise settlement  or  withdrawal  of  a 
claim  by  another  llenbolder  or  incum* 
braneer  who  Is  a  [»arty  to  the  action 
should  not  and  will  not  driest  him  In  pro- 
ceeding with  the  action  to  a  final  deters 
mlnatlon  of  tbe  matters  involved.  Ten- 
able V.  Dutch.  87  Kan.  ftlfi.  15  Pac.  Bep. 
680;  Worrell  v.  Wade's  Heirs,  17  Iowa.  96; 
Kins  V.  Thorp,  21  Iowa,  67.  Tbe  Judg- 
ment of  the  district  court  will  be  reversed, 
and  tbe  cause  remanded  tor  a  new  trial- 
All  tbe  Justices  concurring. 

  {«  Kan.  tn) 


Paskbb  v.  Bkboubon,  Sheriff,  et  a/.i 
(9i4»remeOMHt <tf Amsos.  Uvfl^lm.) 
Bdsdbh  or  Rmkh^Habiilbsb  Eamom. 

t.  When  at  tbe  trial  s  party  voluntarily  as 
■ames  the  burden  of  proof,  It  li  not  cause  for  the 
reversal  b;  this  court  of  a  JndKment  rendered 
against  him  tbat  tbe  harden  of  proof  was  osat 
by  tbe  pleadings  on  the  other  psrl^. 

2.  The  admission  of  Immilerial  arldeaos  la 
not  osoaa  f or  reveraaL 
(filfiXabw  ty  Sfmpson,  O.) 

Comrots^ners*  decision.  Error  from 
district  court.  Elk  county;  U.  Q.  Tsodp, 
Judge. 

Meebem  dk  Swart,  for  plaintiff  In  error. 
B,  H.  XiebolB,  for  defendant  in  error. 

SiupsoN,  C.  R.  8.  Parker  commenced 
an  action  in  replevin  In  the  district  court 
of  Blk  county  against  Ricbolson  and  H. 
and  Winliri<l  Balrd,  claiming  that  he  had 
a  sperial  Interest  In  and  the  right  to  the 
Immediate  possession  of  certain  horses  d»> 
scribed  In  a  chattel  mortgage  made  by  H. 
Balrd  to  W.  D.  Parker  on  tbe  lltb  day  of 
March,  1887,  to  secure  a  promissory  note 
for  9700  of  that  date,  payable  on  or  be- 
fore the  lEtth  of  December,  1890,  witta  10  per 
cent.  Interest,  payable  annually,  made  b.v 
Balrd,  and  in  favor  of  W.  O.  Parker,  and 
assigned  by  W.  D.  Parker  to  B.  8.  PaAer 
on  the  »th  day  of  February,  1888;  that 
said  chattel  mortgage  was  renewed  by 
affidavit,  as  provided  by  law,  and  kept  In 
force  and  eftect.  Blcbolaon  and  other 
parties  defendant  filed  a  general  denial, 
and  a  Jury  was  walv<*d,  and  a  trial  had 


*  Petition  for  rehear  loff  pending. 


Digitized  by 


Google 


780 


PACIFIC  REPORTBB,Voi..  36. 


(Kan. 


by  tbe  conrt  th&t  rPsaUed  In  a  general 
finding  and  Judgment  in  favor  of  the  de- 
fendants Id  error.  Certain  JndKnient  cred- 
itors of  W.  D.  Parker,  by  proceedluRB  In 
aid  of  ezecntlon,  procnred  tbe  appoint* 
meat  of  Blcbolsun  as  receiver  of  tbe  prop- 
erty of  Parker,  and  the  mortgaged  chat- 
telH,  for  tbe  recovery  of  which  tbts  salt 
was  hroagbt,  were  In  the  posBesalon  of 
the  receiver.  At  the  trial  the  sole  qntstion 
of  fact  was  as  to  tbe  ownerahlp  of  the 
note  and  cbattel  mortgage  executed  hy 
H.  Balrd  to  W.  D.  Parker.  The  plaintiff 
In  error  claimed  to  be  the  owner  by  virtne 
of  a  purchase  from  his  father,  W.  D.  Park- 
er; while  on  the  other  aide  the  creditors 
of  W.  D.  Parker  claimed  that  be  was  the 
owner,  and  that  bis  son  n  as  aiding  blm 
In  an  attempt  to  defrand  his  creditors. 
Whatever  may  be  the  technical  constmc- 
tion  of  the  pleadings,  tbe  case  vas  tried 
by  both  sides  upon  the  theory  that  the 
main  qnestlon  was  whether  tbe  note  and 
chattel  mortgage  was  the  property  of  tbe 
father  or  tbe  sod,  and  upon  this  issne  the 
plaintiff  In  error  volantarlly  assumed  tbe 
afHrmatlve.  It  la  now  too  late  to  com- 
plain of  the  order  of  trial,  tbe  burden  of 
proof,  or  the  condition  of  the  pleadings. 
The  renewal  affidavit  marie  by  W,  D. 
Parker,  the  notice  of  sale  In  which  he  de- 
scribed himself  as  mortgagee,  bis  contin- 
ued possession  of  the  note  and  chattel 
mortgage,  hie  apparent  complete  control 
and  exctnslve  management  of  the  entire 
business,  are  enough  to  enable  as  to  say 
that  there  Is  some  evidence  to  sustain  tbe 
general  finding  of  the  trial  court.  Con- 
plaintls  made  of  the  admission  of  the  pro- 
ceedlngH  In  aid  of  execntlon  before  thepro- 
bate  court,  but  It  is  a  glittering  generali- 
ty, and  does  not  spectScally  point  out 
particular  parts  as  erroneous.  A  part  of 
these  proceedlugs  were  an  absolute  neces- 
sity, so  far  as  Rlcholson  was  concerned, 
because  by  them  alone  was  be  connected 
with  this  controver8.v.  These  proceedings 
were  aduilsslble  to  show  tbe  official  char- 
acter of  Klcholson,  bis  right  to  the  poRses* 
slon  of  the  mortgaged  property,  and  to 
fix  bis  status  in  the  litigation.  They  may 
not  bave  been  the  best  or  tbe  original  evi- 
dence of  tbe  Indebtedness  of  Parker,  tbe 
father,  or  to  establish  some  other  facts, 
but,  being  admlRsible  to  establish  neces- 
sary things,  we  are  not  to  Infer  that  they 
were  used  for  other  things  prejudicial  to 
this  plaintiff  In  error,  without  some 
iiowing  to  tbat  effect.  Again,  the  mate- 
rial and  controlling  fact  was  as  to  the 
ownership  of  tbe  note  and  chattel  mort* 
gage.  All  other  facts  were  subordinate, 
and  perhaps  immaterial,  and  hence  we 
Bay  that  alt  parts  of  tbe  transcript  of  the 
supplemental  proceedings  in  aid  of  ex- 
ecution, except  aach  as  showed  tbe  ap- 
pointment of  tbe  reci^lvcr  and  his  authori- 
ty to  take  possession  of  the  mortgaged 
property,  were,  under  tbe  theory  of  the 
trial  court,  immaterial.  As  we  have  said, 
there  Is  evidence  sufficient  to  sustain  the 
general  finding,  and  we  can  only  recom- 
mend an  affirmance  of  the  Judgment. 

PebOuriah.  It  Iw  bo  ordered;  all  tbe 
Justteen  concurring. 


(4S  Kan.  m) 
Bbbkley  t.  Tootle  et  aJ, 
{Supreme  Court  of  Ka/ntoM.  Uay  0, 189L) 
Cbattbi.  Hobtqagb  bt  Pabtnbrshif^Vai.iditt. 

An  existing  boruz^lde indebtedness  maybe 
secured  by  chattel  mortgage  duly  executed  by  the 
Individuals  oouposing  a  partnership,  of  wbich 
the  husband  is  a  membw,  to  the  wife,  notwitb- 
standing  the  tact  that  the  firm  has  been  sued,  and 
its  creditors  an  aboatto  levy  upon  the  firm  prop- 
erty. 

(SyUabuM  by  Orem,  O.) 

Commissioners*  decision.  Error  from 
district  court,  Decatur  county ;  Lonis  K. 
Pratt,  Judge. 

a.  D.  Decker,  for  plaintiff  In  error.  WO- 
son  A  Bays,  for  defendant  In  error. 

Gbixh,  O.  R.  3.  Berkl^  sued  J.  B.  Bebb, 
sheriff  of  Decatur  county,  in  replevin,  to 
recover  a  stock  of  goods  dalmed  ^  her 
under  a  chattel  mortgage  executed  by  J*. 
M.  Berkley,  her  husband,  and  P.  A.  Kah- 
oan,  doing  business  under  tbe  firm  name 
of  Berkley  &  Kahnan,  and  P.  A.  Kafanaa 
&  Co.,  upon  a  stock  of  boots,  ahoea.  rub- 
ber goods,  tools,  Bewlng-machlDes,  fixtures 
and  furoltare  in  a  building  known  as 
the  "Blue  Front,"  in  Oberlln,  given  to 
secure  the  payment  of  (3,500,  and  dated 
and  filed  for  record  on  the  27th  day  of  De- 
cember, 1887.  Subsequently  the  stock  was 
levied  upon  by  tbe  sberifr  for  certain  exe- 
cution and  attachment  creditors  of  Berk- 
ley &  Kahnan,  and  before  tbe  trial  com- 
menced the  creditora  were  substituted  for 
the  sheriff  as  defendants.  Tbe  aeUon  was 
tried  to  tbe  court  on  tbe  27th  dayof  April, 
1888.  lu  Decatur  county,  and  resulted  In 
a  general  finding  and  Judgment  for  the 
defendants;  and  the  plaintiff  in  error 
brings  the  case  here,  claiming  error.  Jc 
Is  Insisted  that  tbere  was  no  evldeoce  to 
support  the  findings  and  Judgment  of  tbe 
trial  court;  tbat  there  was  no  fraad 
shown  in  tbe  execu  tlon  nf  tbechattel  mort- 
gage by  J.  U.  Berkley  and  P.  A.  Kahnan  ; 
and  that  there  was  an  existing  and  valid 
debt  to  support  the  mortgage.  It  seems 
from  tbe  evidence  tbat  J.  M.  Bericley  had 
executed  a  note  to  bis  wife  for  the  sum  of 
•2,190,  on  the  30th  day  of  March, 1875,  and 
that  this  money  came  from  herfather's 
estate;  tbat  on  tbe  15tb  day  of  December, 
1886,  J.  M.  Berkley  executed  another  note 
for  $3,500,  in  place  of  tbe  otbernote,  which 
bad  been  mislaid,  and  delivered  tbe  same 
to  his  wife;  and  that  he  afterwards  gave 
his  wife  a  note  for  9ii000,  which  had  been 
executed  by  P.  A.  Kahnan  to  him  on  tbe 
1st  day  of  June.  1887,  for  money  tbat  tbe 

glaintlff  had  given  her  husband,  and  he 
ad  loaned  It  to  Kahnan  to  go  into  busi- 
ness with  him.  This  money  also  came 
from  her  father's  estate.  This  last  note 
bad  a  credit  of  f268,  on  September  1.  1887. 
Aauirdlng  to  the  plaintiff's  testimony, 
the  mortgage  was  given  to  secure  tbe  pay- 
ment of  these  two  notes.  We  do  not 
know  upon  what  theory  the  court  below 
decided  this  case,  and  have  not  been  fur- 
nlsacd  with  a  brief  upon  the  part  of  the 
deferidants  lu  error,  and  hence  are  not  ad- 
vised as  to  their  position  In  regard  to  this 
transaction.  It  Is  obvious,  from  the  ex- 
amination of  the  evidence  which  we  have 
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made,  that  tbere  was  a  bona  Ude  and  ex- 
latins  Indebtedness  from  Berkley  ft  Kah- 
nan  to  the  plaintiff.  Mow,  It  wonid  seem 
that  if  avch  Indebtedness  existed  at  the 
time  tbe  chattel  mortgage  was  executed 
tbe  firm  would  bave  tbe  right  to  secure 
tbe  plalDtlB.  Tbla  court  bas  said:  "Tbe 
weight  of  aotfaorl^seems  to  be  that  mere 
Inaulvency,  where  no  actual  fraud  Inter- 
venes.  will  not  deprive  tbe  partners  of 
their  legal  control  over  tbe  property  and 
of  the  right  to  dispose  ol  the  same  as 
they  may  cboose;  and  where  the  separate 
creditor  purchases  from  the  firm  in 
good  faith,  and  the  individual  Indebted- 
ness Is  a  lair  price  for  tbe  property  pur- 
chased* such  purchase  cannot  of  Itself  be 
held  frandulent  as  against  the  general 
creditors  of  the  firm.  Woodmansle  v. 
Holcomb,  84  Kan.  86,  7  Pac.  Kep.  603,  and 
authorities  there  cited.  While  tbe  rela- 
ijon  existing  between  the  parties  called 
foramorecritlcal examination  of  the  denl- 
Ings  between  them  than  If  two  of  the  par- 
ties bad  not  beat  husband  and  wile,  Btill, 
II  tbe  evidence  clearly  estabUsbed  an  ex* 
Isting  and  boa&  Ode  debt  to  the  wife,  she 
would  have  tbe  same  right  as  any  other 
Individual  creditor  to  have  her  debt  se- 
cured. Tbe  debtors  would  have  the  un- 
doubted legal  right  to  prefer  her  as  a 
creditor,  even  U  the  giving  of  tbe  security 
would  bare  the  effect  to  consume  the 
property  tbns  pledged  in  satisfaction  of 
her  dPbt.  Monroe  v.  May,  9  Kan.  473; 
Kennedy  v.  Powell.  34Kan.  22.7Pac.  Rep. 
606;  Chapman  v.Summerfleld,S6Kan.  610, 
14  Pac.  Rep.  235.  We  recommend  a  re- 
versal of  the  Judgment. 

PRnCuRuu.  It  Is  so  ordered;  all  the 
JUBtlctiA  eoncuning. 


(46  Kan.  27J)   

HissoiTU  Pad.  Rt.  Oo.  t.  Kochkb. 

(Su7>rem«  Cowt  of  Kattsas.   May  9, 1891.) 

lUlLKOAD  COUF1.N1B8— KILLI50  BTOCK  —  FBKCBS. 

1.  Railroad  Co.  v.  Griffls,  28  Kan.  689,  fol- 
lowed. 

S.  Where  an  action  is  brought  against  a  rail- 
way company  under  chapter  94,  Laws  1874,  (para. 
laOB-lSST,  Gen.  St  18R8,J  for  damafrea  for  stock 
killed  at  a  place  wbeve  the  roM  ta  not  Id- 
cloaed  with  a  good  and  lawful  lecce,  the  com- 
paoy  may  show  as  a  defense  that  the  stock  was 
killed  at  a  crossing  of  the  road  used  and  traveled 
\a  the  pabllo  aa  a  niehway,  although  not  estab- 
lubed  or  regularly  laid  out  by  the  oonnty  aathorl- 
tlea. 

{auUftbUM  bv  the  Court.) 

Error  from  district  court,  Chautauqua 
county;  M.  G.  Tboup,  Judge. 

J.  H.  Richards  and  C.  E.  Beaton,  for 
plaintiff  in  error.  J,  Milton  and  j,  V. 
BeekaiAO,  for  defendant  In  error. 

HonoN,  CL  J.    In  this  case  there  was 

some  evidence  tending  to  show  that  the 
animal  was  injured  at  tbe  crossing  of  a 
road  over  the  track  and  right  of  way. 
The  railroad  company  attempted  to  show 
that  this  crossing  wns  used  and  traveled 
by  tbe  public  as  a  highway,  and  therefore 
tbat  the  company  was  not  bound  to  fence 
or  tnclose  such  crossing.  The  trial  court 
rMuaed  to  receive  moat  of  thisevldence.and 
also  refused  to  snbmlt  tbe  question  to  the 
Jury  "whetber  the  animal  wns  killed  nt  a 


erosalnff  used  by  tbe  public.  TbHa  was 
error,  and  material  error.  Tt  was  decided 
in  Railroad  Co.  v.  GrlfflM,  28  Kan.  639,  tbat 
a  railroad  company  Is  not  liable  under 
chapter  9,  Laws  1874,  for  stock  killed  at 
the  crossing  of  a  road  used  and  traveled 
by  tbe  public  as  a  highway,  though  tbe 
croBslng  and  route  thua  traveled  la  in  fact 
not  a  regularly  laid  out  and  established 
highway.  See,  also.  18  Amer.  A  Eng.  R. 
Cas.  632,  533,  and  cases  tbere  cited.  In 
a  note  to  the  principal  case  it  la  stated 
that  "the  true  test  whether  or  not  a  rail- 
road company  Is  bound  to  fence  at  a  par- 
ticular point  is  whether  there  la  a  practi- 
cal user  of  the  land  atsuch  point  as  apub- 
lie  place,  either  aa  a  highway  or  otber- 
wise.  This  is  irrespective  uf  tbe  questlona 
of  dedication,  statutory  appropriation,'* 
etc.  The  Judgment  of  the  dlstric-t  court 
will  be  reversed,  and  tbe  case  remanded 
for  a  new  trial.  All  the  Jnatlcea  concur- 
ring. 

  (46  Kan.  sr> 

Chxoaoo,  K.  ft  W.  R.  Go.  v.  Eablit. 
(Su|)fi0m«  Court  of  fonto*.  Hay  9, 1S91.) 
Bmmra  Domaiit— CcaiP»raaTK»-vro  Wnam 

PaTABLS— KVIDBHOa  or  IimtKBST. 

t.  Where  oommlssloners  in  a  railroad  right- 
of-way  proceeding  award  damages  for  InlurieB  to 
a  tract  of  land  to  a  certain  land  and  oatUe  com- 
pany as  tbe  owner  thereof,  and  also  allow  nom- 
inal damages  to  another  pair^  for  InJaries  to  the 
same  land,  and  the  latter  appeals  from  snch  award 
to  the  distriot  oonrt,  before  he  can  recover  dam- 
ages lusald  court  be  mast  show  that  he  had  some 
interest  in  the  land  over  whloh  tbe  ri^dit  of  wv 
was  condemned,  at  tbe  time  of  the  eondemnatloD 
^woeedings. 

2.  Record  in  thl«caseexamlned,and7idd,that 
no  competent  evldenoe  was  offered  by  tbe  plain- 
tiff to  show  he  had  any  interest  la  the  land  whea 
the  right  of  way  was  aiq^n^riated  hj  tbB  rail- 
road company. 

8.  Where  a  party,  seeking  to  reoover  damages 
to  a  farm  oonsisUng  of  180  aores,  pats  a  witness 
on  the  stand  to  prove  his  damages,  and  tbe  wit- 
ness saya  he  oannot  set  a  value  on  eO  acres  of  the 
land,  and  does  not  know  the  market  value  of  the 
othor  SO,  but  says  it  is  in  bis  Judgment  worth  OO 

Eacre,  it  is  error  to  permit  him,  over  the  ob- 
ion  of  the  advene  party,  to  state  how  much 
I  tbe  whole  fKcm  was  worth  Immediately  after 
tbe  appropriation  of  the  right  of  w^  across  it 
by  tbe  railroad  oompany  than  it  was  immediately 
before  such  right  of  wi^  was  appropriated. 
(Syllabiu  by  Stramg,  C.) 

Commlsslonera*  decision.  Error  from 
district  court.  Barber  county;  Lobsn  Eo- 
WARD8,  Judge  pro  tern. 

Ueo.  R.  Peck,  A.  A.  Hard,  and  Robt. 
Danlap,  for  plaintiff  lu  error.  IV.  8*  Deo- 
ton,  for  defendant  In  error. 

Btbano,  G.  This  was  an  appeal  from 
tbe  report  of  condemnation  commission- 
ers In  a  railroad  right-of-way  proceeding. 
The  commissioners  awarded  tbe  legal 
representati  \'es  of  tbe  Ohio  Land  &  Cattle 
Company  the  sum  of  9272  as  damages  for 
Injuries  to  the  tract  of  land,  damaxes  for 
Injuries  to  which  tbe  defendant,  J.  R.  Eas- 
ley,  la  now  claiming,  and  also  allowed 
said  J.  R.  Etealey  the  snm  of  one  dollar  as 
damages  to  the  same.  Basley  appealed, 
and  the  case  was  tried  before  the  court 
and  a  Jury,  February  27,  1887.  Tbe  Jury 
returned  a  general    verdict,  awarding 
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damages  to  the  defendant  Id  tbe  anm  ol 
$427.85,  and  also  made  certain  speeial  find- 
ings, which  they  returned  with  the  gen- 
eral verdict.  The  railroad  company 
moved  for  a  new  trial,  which  motion  was 
overruled.  The  defendant  In  error  chal- 
lengee  tbe  record  In  this  court,  but  we 
think  It  is  sufficient  aa  a  bill  ot  exceptions, 
and  therefore  It  Is  nnneceesary  to  look 
farther  Into  the  matters  alleged  against 
it.  The  company  says  the  defendant  la 
not  entitled  to  any  damages,  because  he 
failed  to  show  any  title  to  or  possessloQ  of 
tbe  land  at  tbe  time  of  the  condemnation 
proceedings.  There  Is  but  little  evidence 
In  the  record  upon  this  question,  and  per- 
haps none  which  may  be  said  to  be  com- 
petent testimony,  and,  unfortunately  for 
tbe  deftaidant  In  error  herein,  what  little 
there  la  seems  to  beagalnst  him.  McNeal, 
a  witness  called  by  the  defendant  In  error 
to  establish  his  ownership  and  possession 
ol  the  land,  testified  that  the  land  be- 
longed to  Easley;  that,  while  he  did  not 
live  on  It,  he  was  possessed  of  ft.  He  also 
testified  that  he  bad  control  ot  the  place 
for  Easley,  as  far  as  his  knowledge  of  It 
was  concerned.  The  statement  that  the 
place  belonged  to  Easley  was  not  compe- 
tent evidence  to  prove  Easley's  owner- 
ship of  the  land,  and  the  evasive  state- 
ment that,  "while  he  did  not  live  upon  the 
land,  be  was  possessed  of  It,"  does  not 
prove  posseMion  ot  the  land  by  Easley; 
and  the  statemrait  that  the  witness  had 
control  of  the  land  tor  Easley,  "so  far  as 
his  knowledge  ot  the  place  was  con- 
cerned," does  not  prove  anything.  He 
may  not  have  had  any  knowledge  of  the 
place,  and.  Judging  from  the  character  ot 
his  evidence,  be  did  not  have  much  knowl- 
edge of  It.  But  later  on  In  bis  testimony 
he  was  asked  how  long  Easley  had  had 
possession  of  the  place,  and  his  final  an- 
swer is,  "  My  remembrance  would  be  some- 
thing like  six  months  since  It  was  deeded 
back  to  him."  This  evidence,  If  It  was 
competent  to  prove  ownership,  would 
show  that  tbe  land  was  deeded  to  Easley 
six  months  after  the  condemnation  prw- 
oeedlngs  were  had.  Another  witness  tes- 
tlfies  that  Easley  sold  the  land  attont  a 
year  before  tbe  trial,  which,  U  It  proved 
anything,  would.  In  connection  with 
McNeal's  evidence  and  the  report  of  the 
condemnation  commissioners,  show  that 
Easley  sold  the  land  to  the  Obio  Land  & 
Cattle  Company  before  the  condemnation 
proceedings,  and  that  It  was  deeded  back 
to  him  SUE  months  after  tbe  condemna- 
tion proceedings  were  had,  and  that  In 
the  mean  timu  he  had  no  Interest.or  but  a 
slight  interest,  at  most.  In  ttie  land. 
However,  It  Is  unnneessary  to  speculate  as 
to  what  Interest  Easley  had  In  the  land. 
He  did  not  show  by  any  competent  evi- 
dence that  he  had  any  ownership  In  or 
the  posaesslon  of  the  land.  Falling  to 
show  any  Interest  in  tbe  land  that  was 
subject  to  Injury,  he  could  nut  recover 
any  damages. 

Tbe  next  error  assigned  grows  out  of 
the  action  of  the  court  In  overruling  plain- 
tiff's objection  to  testimony,  and  In  refus- 
ing to  strike  It  out  after  it  was  In.  C.  W. 
Pease  was  called  as  a  witness  by  the 
plalntllt  below  to  prove  the  amount  of 


bis  damages.  The  witness  says  be  could 
not  tell  anything  about  the  ralne  of  one 
^  of  the  farm,  and  as  to  the  other  M 
said:  "I  would  only  bare  tu  say, in  r»- 
ganl  to  that,  I  do  not  know  what  ft 
would  sell  for.  I  would  have  to  use  my 
own  opinion,  my  own  Judgment,  In  r^ard 
to  what  I  considered  the  value  of  It.  I 
have  never  heard  It  offered  for  sale,  or  any 
body  make  any  offers  on  It.  Woold  bare 
to  use  my  own  opinion  with  regard  to 
what  It  was  worth  afterwards;  but  what 
was  the  real  market  value  I  would  not 
know."  He  gave  It  as  bis  opinion  that 
this  80  was  worth  $20  per  acre.  He  was 
then  asked,  "  Were  yoo  acquainted  with 
the  value  ot  land  In  that  ndghborbood 
similar  to  that,  abont  that  ttmeT*  and 
answered,  "I  know  what  has  been  of- 
fered  and  asked  for  land.  **  Tbe  following 
question  was  then  pot  to  bim:  "How 
mnch  less,  taking  into  consideration  the 
inconvenience.  If  any,  by  reason  of  the 
railroad  company  running  Its  right  ot 
way  through  there,  was  it  worth  Immedi- 
ately after  the  appropriation  of  the  rail- 
road's right  of  way  through  It  than  it 
was  Immediately  before  the  railroad  bad 
appropriated  the  land?  (Objected  to  as 
irrelevant.  Incompetent,  and  immaterial, 
and  for  the  further  reason  that  It  has 
not  been  shown  that  the  witness  was 
cumpetenttoanswer.  Overruled.)  I  con- 
sider the  value  less  $800  on  that  place, 
that  Is,  on  tbe  entire  farm."  The  admis- 
sion of  this  evidence  was  probably  errone- 
ous, within  the  case  ot  Ballroad  Co.  r. 
Kuhn,  38  Kan.  676,  17  Pac.  Hep.  S22,  and 
the  case  ot  Railroad  Co.  r.  Mailer,  (Kan.) 
25  Pac.  Rep.  210.  But  It  certainly  was  er- 
roneous, for  tbe  reason  that  the  witness 
had  shown  be  was  not  qualified  to  testify. 
He  testified  tJiat  be  could  put  no  ralae  on 
one  HO,  and  as  to  the  other  80  It  was  bis 
opinion  it  was  worth  $20  per  acre;  bnt 
that  as  to  the  market  value  he  did  not 
know  what  It  was,  and  he  would  bare  to 
use  his  own  Judgment  In  fixing  the  ralne; 
and  yet  be  is  permitted  to  tell  how  mneb 
less  In  ralne  the  whole  farm  was,  after  the 
appropriation  of  the  right  of  way  orer 
said  land  by  tbe  railroad  company,  than 
It  was  befun  the  appropriation  of  such 
right  of  way  was  made.  This  was  error. 
There  are  other  assignments  of.  error,  but 
we  do  not  think  it  necessary  to  notice 
them.  It  Is  recommended  that  tbe  Judg- 
ment of  the  district  court  be  reversed,  and 
the  caose  remanded  for  new  triaL 

Pkr  CtmuM.  It  is  so  ord»ed;  nil  the 
Justices  conenrring. 


  («  K«a.  St) 

BooEBS  r.  HooosoH  et  td.^ 

(Supreme  Court  ef  KauoM.  May  I;  un.) 

Ajoxmam  ow  Pludixq  —  DimntssB  to  Bn- 
DBKCE— WSISHT  Am  SvmoiKifCT. 

1.  The  filing:  ot  amendatory  and  supplemental 
pleadlnes  rests  larRCly  wltbln  the  di8cretI(Mi  of 
the  trial  court,  and,  unless  there  la  a  clear  aboaa 
of  that  discretion,  Its  rallnffwill  not  berevOTaad^ 

8.  In  case  of  a  demurrer  to  plaintlfTs  evi- 
dence the  court  cannot  welsh  ootuBlcUns:  teati- 
monr,  but  must  view  that  which  is  siraa  In  the 
Ugtat  most  (avtvable  to  the  plaintiff,  and  allow 
aU  reasonable  iDtorenoes  la  nls  favor,  and,  unlan 

on  lor  rehearing  pending. 
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all  tliat  Is  offered  falls  to  establlBli  his  cue  or 
some  materlsl  foot  In  Issue  in  the  CMe,  the  d«- 
nmrrer  shoald  be  overruled. 

8.  Tfae  evidence  in  the  oasa  azAmined,  and 
held  to  bo  sufficient  as  against  an  attack  made  by 
n  ftomorror. 
{.SyUabm  by  the  Court) 

Error  from  district  coart,  Harvey  coun- 
ty; L.  HouK,  Jndgd. 

Browa  ^  KIlov,  for  plaintiff  in  error. 
Bowman  A  Bacber,tor  defendant  In  error. 

JOBKSTON,  J.  On  May  13,  1888,  G.  W. 
Bofcera  hroiiKht  an  action  afpainst  B.  W. 
Hodgson.  M.  S.  HodKHon, Cynthia  A.  8ha- 
fer,  and  H.  Shafer,  to  recover  upon  a  note, 
and  to  foreclose  a  mortgafce  which  was 

gven  to  secure  the  same.  The  note  waa 
r  9Sf,500,  and  was  nernted  on  Bfay  1, 
1886.  by  Hodgson  and  wife  to  Smedley  Dar- 
Ungton,  due  in  five  years,  with  7  per  cent. 
Interest,  poyable  seml-annnally,  at'cordtng 
to  the  terms  of  10  seml-annnal  coupons 
of  987.50  each,  attacbed  to  the  note,  dne 
on  the  let  days  of  May  and  November  of 
«nch  year.  He  alleged  that  Smedley  Dar< 
llnglonsold  and  assigned  the  note  and 
mortfcage  to  the  plaintiff,  who  la  now  the 
owner  and  holder  of  the  same.  It  Is  fur- 
ther averred  tbat  the  mortgage  given  to 
■ecnre  the  payment  of  the  note  provided 
that,  if  any  coupon  remained  due  and  un- 

§ald  more  than  80  days  alter  It  became 
ne,  the  whole  debt  shoald  then  become 
dne,  and  bear  19  per  cent.  Interest  from 
date.  The  plalntlfr  further  says  that  the 
Interest  coupons  mnturtaig  November  1, 
1886.  and  May  1,  1887,  were  paid,  but  that 
the  coupon  maturing  November  1,  1887, 
was  not  paid  at  the  time  the  samnbecame 
dne,  nor  for  more  than  80  days  thereafter, 
and  was  still  doe  and  unpaid:  and  that 
the  Interest  coupon  maturing  May  1, 1888, 
was  past  due  and  unpaid.  There  Is  a  fur- 
ther ailcgatlou  that  the  condltlona  of  the 
mortgage  were  broken  by  the  failure  to 
pay  the  taies  on  the  premises  and  to  keep 
the  property  insured.  On  accountof  these 
defaults  the  plaintiff  alleges  that  he  has 
elected  to  exercise  his  opMon  t«  deelarethe 
whole  sum  dne  and  payable,  aoeordtng  to 
the  terms  of  the  note  and  mortgage.  He 
asks  for  a  personal  Judgment  against  the 
defendants  Hodgson  and  wife  for  the  sum 
of  t2,50U,  with  Interest  t&ereon  at  the  rate 
of  13  per  cent,  per  annum  from  May  1,1886, 
less  the  two  Interest  coupons  which  have 
been  paid  as  above  stated;  and  also  fora 
decree  foTOclosIng  the  mortgage.  The  de- 
fendants tiled  a  Joint  answer,  admitting 
the  execution  of  the  note  and  mortgage; 
denying  the  assignment  of  the  same  by 
Darlington  to  the  plaintiff;  alleging  that 
the  coupon  dne  November  1,1887.  was  paid 
to  Darlington  before  the  pretended  assign- 
ment, and  alleging  an  uCter  to  pay  tbecou- 
pon  of  May  1, 1888.  within  80  days  after 
the  same  became  due,  at  the  place  where 
It  was  made  payable,  and  that  within  the 
same  time  they  offered  to  pay  the  last- 
named  coupon  to  plaintiff,  but  thatit  was 
reused ;  alleging  that  the  agent  of  Dar- 
lington, who  negotiated  the  loan,  agreed 
that  no  Insurance  need  be  taken  out  on 
the  premises,  and  waived  that  condition 
of  the  mortgage,  and  that  W.  E.  Browu. 
^ho  purchased  the  premises  from  Hodg- 


son on  April  S3, 1887,  assumed  the  payment 
of  the  mortgage  note  and  coupons  men- 
tioned, bat  that  afterwards  he  combined 
with  thedcfendent, J.  T.Aztell.aud  oneA, 
B.  Gilbert  to  Injure  and  defraud  the  de- 
fendant, and  In  pursnance  thereof  they  ob- 
tained possession  of  the  note  and  mort- 
gage from  Darlington  upon  the  pretense 
of  the  payment  of  the  same  by  said  Brown, 
and  that  they  did  not  In  any  sense  obtain 
an  assignment  from  Darilngton  to  Sog- 
ers; that  sabseqoently  W.  B.  Brown  en- 
tered Into  an  agreement  to  reconvey  the 

firemlses  to  Hodgson,  free  and  clear  of  all 
ncnmbrances,  except  that  Hodgson  was 
to  pay  the  note  and  the  balance  of  the  un- 
matured  coupons  as  they  became  doe,  bat 
with  the  dtsdnct  agreement  that  no  foi^ 
feltare  of  any  ol  the  terms  and  conditions 
of  the  note  and  mortgage  hud  occurred. 
It  Is  farther  alleged  that  no  part  of  the 
note  is  dne,  nor  are  any  of  the  coapons 
due  except  the  one  maturing  May  1,1888, 
and  that  payment  erf  that  had  been  ten- 
dered. On  December  21, 1888,  the  plain* 
tiff  asked  leave  to  file  a  sapplementol  peti- 
tion, alleging  In  substance  that  shace  the 
commencement  of  this  action  tlie  def«id- 
ant  had  allowed  the  Interest  coupon  dne 
May  1, 1S88,  to  remain  unpaid  more  than 
30  days  alter  its  maturity,  and  had  failed 
to  pay  the  taxes  which  were  due  Decem- 
ber 20,  IS88,  and  bad  allowed  the  Interest 
coupon  due  November  1,1888,  to  remain 
unpaid  for  more  than  80  days  after  Its  ma- 
turity, and  had  still  allowed  the  buildings 
on  the  premises  to  remain  nninanrcd ,  and 
tha  t  for  these  reasons,  in  addition  to  those 
set  up  In  the  original  petition,  the  whole 
amount  of  the  debt  had  become  due.  The 
con  rt  denied  the  a  ppHcatton  to  ttte  the  sup- 
[rfemental  petition,  and  npon  the  trial 
which  was  afterwards  had  a  demurrer 
WHS  suatahied  by  the  court  to  the  plain- 
tiff's evidence.  The  plaintiff  excepted  to 
the  rulings  of  the  court  in  denying  the  ap- 
plication to  file  the  supplemental  petition, 
and  In  sustaining  the  demurrer  to  the 
plaintiff's  evidence.  By  the  sapplementat 
petition  offered  the  plaintMt  undertook  1 1 
allege  such  defaults  as  would  entitle  him 
to  recover  12  i>er  cent.  Interest  from  the 
date  of  the  mortgage,  Instead  of  the  7  per 
cent,  rate  stipulated  therein.  By  the  con- 
ditions of  the  mortgage  a  default  In  the 

Sayment  of  any  Interest  tor  more  than  80 
ays  after  tbe  same  became  dne  gave  the 
holder  the  option  to  declare  the  whole 
amount  dne,  and  to  collect  Interest  there- 
on at  12  per  cent,  from  the  date  ol  tbenote. 
In  the  petition  filed  he  alleged  a  default  In 
the  payment  of  the  Interest  due  Novem- 
ber 1,  1887,  and  that  the  same  was  still  doe 
and  unpaid  when  the  action  was  brought 
on  May  12, 18R8.  He  also  alleged  that  the 
conpon  dne  on  May  1, 1888,  was  past  doe 
and  still  unpaid.  More  than  six  months 
after  the  commencement  of  the  suit,  and 
Just  before  the  trial,  be  asked  to  file  a  anp- 
plemental  petition,  alleging  the  non-pay- 
ment ol  the  coupons  due  on  May  and  No. 
vem her,  1888,  for  more  than  80  days  after 
the  maturity  of  the  same,  and  the  con- 
tinued fallurv  to  procure  Insurance,  as  w«ll 
as  the  non-payment  of  the  taxes  for  the 
year  18S8.  These  amendatory  provisions 
related  only  to  the  right  of  the  plaintiff 


Digitized  by  Google 


734 


PACIPIC  KEPORTER,  ■\^OL.  26. 


(Kan. 


to  declare  the  whole  amount  due,  and  to 
collect  tbe  additional  rate  ol  Interest  on 
the  note  and  mortgage.  If  there  bad  been 
no  delanlt  before  the  commeneementofthe 
action  the  plaintiff  would  hardly  be  enti- 
tled to  enlarge  his  action  by  a  Bupple- 
mental  petition  setting  forth  subsequent 
defaoltK  or  grounds  of  forleiture  which 
did  not  exist  at  the  commencement  of  the 
suit;  but  if  a  part  of  the  amount  claimed 
in  the  petition  was  due  and  unpaid  at  the 
commencement  of  the  action,  It  would 
Heem  that  the  plaintiff  would  be  entitled 
to  set  up  any  facts  occurring  since  the  com- 
mencement of  tbe  action  showing  that  a 
greater  or  that  tbe  entire  amount  wasdue 
and  unpaid.  The  Code  prorldee  that 
"either  party  may  be  allowed,  on  notice, 
and  on  such  terms  as  to  costs  as  tbe  court 
may  prescribe,  to  file  a  supplemental  peti- 
tion, answer,  or  reply,  alleging  facts  ma- 
terial to  tbe  case,  occurring  after  the  for- 
mer petition,  Answer,  or  reply."  Section 
144.  The  action  was  brought  on  May  12, 
1888,  and  the  coupon,  which  was  due  12 
days  prior  to  that  time,  had  remained  un- 
paid for  more  than  SO  days  after  its  matu- 
rity, which  by  the  terms  of  tbe  mortgage 
gave  tbe  plaintUf  tbe  option  to  elect  to  de- 
clare tbe  whole  amount  due.  The  supple- 
mental petition  offered  also  alleged  that 
the  taxes  which  were  due  December  20. 1888. 
were  unpaid;  and  that  also  constituted  a 
ground  of  forfeiture,  and  a  cauHefordeclai*- 
Ingtbe  whole  amonntdue.  Astbe  plaintiff 
was  cla^mine  a  personal  lodgment  for  the 
entire  principal,  and  all  the  interest  due 
thereon,  as  well  as  the  additional  rate, 
where  there  was  a  default  of  more  than  SO 
days  the  court  would  have  been  warrant- 
ed hi  allowing  tbe  supplemental  petition 
tu  be  tiled  alleging  additional  defaults, 
which  would  entitle  the  plaintiff  to  recov- 
er a  greater  amount.  However,  tbe  filing 
of  amendatory  and  supplemental  plead- 
ings rests  very  largely  in  tbe  dlKretion  of 
tbe  court,  and  unless  tbei-e  ie  a  clear  abuse 
of  discretion  its  ruling  will  not  be  reversed. 
Tftfft  V.  Fiery.  22  Kan.  763.  We  cannot 
bold  that  the  refuHal  of  tbe  court  Is  such 
an  abuse  of  discretion  as  constitutes  a 
ground  of  reversal. 

The  next  assignment  Is  the  ruling  of  the 
court  in  snstalniug  tbe  defendants* demur- 
rer  to  tbe  plaintiff's  evidence.  It  la  con- 
tended by  tbe  defendants  In  error  that  tbe 
coupon  which  became  due  on  November  1, 
1887,  had  been  paid,  and  that  there  wan  no 
default  on  account  of  the  non-payment  of 
the  taxes  or  the  failure  to  Insure  tbe 
buildings  on  tbe  premises.  Tbe  proof 
atrongly  tends  to  show,  and  we  think 
would  be  amply  sufilclent  to  sustain  a  ver- 
dict or  finding,  that  attbe  commencement 
of  tbe  action  no  d^aulta  bad  occurred 
which  gave  the  plaintiff  the  right  to  elect 
to  declare  the  whole  a  mount  due.  It  leads 
us  to  think  that  there  was  a  payment  of 
the  coupon  due  November  1,  1887,  and 
that  the  taxes  due  December  20,  188R.  were 
paid  by  tbe  party  holding  the  legal  title 
to  tbe  premises  at  the  time  tbe  taxes  were 
due.  The  tax-receipt  and  tbe  coupon  of 
November,  1887,  were  both  surrendered 
to  the  owner  of  the  mortgaged  premises 

?rior  to  the  commencement  of  tbe  action, 
he  testimony  In  regard  to  the  payment 


and  surrender  of  this  coupon,  as  well  as 
tbe  payment  of  the  taxes,  Is  Inconsistent 
with  forfeiture.  Neither  does  It  appear 
that  there  was  any  forfeiture  by  reason  of 
thenon-insuranceof  the  property.  Nopro- 
vlsion  is  contained  In  the  mortgage  note 
with  reference  to  insurance,  and  the  one 
contained  In  tbe  mortgage  provides  that 
tbe  buildings  will  be  Insured  by  the  mort- 
gagors at  tbeirown  expense,  with  the  loss 
payable  to  the  mortgagee;  and.  Instead 
of  reciting  that  tbe  failure  to  do  so  shall 
be  a  ground  of  forfeiture.  It  provides  tbat. 
In  the  event  of  the  fallnre  of  the  mortga- 
gors, the  mortgagee  may  procure  such  in- 
surance and  collect  tbe  cost  thereof  from 
the  mortgagors,  and  that  tbe  mortgage 
shall  stand  as  security  for  the  insurance. 
Besides,  the  testimony  offered  tends 
strongly  to  show  that  tbe  mortgagee  and 
hie  agent  did  not  desire  or  demand  insnr^ 
ance,  and,  If  they  had  a  right  to  demand 
tbe  same,  that  there  had  been  a  waiver  of 
such  right  If  tbe  decision  of  the  district 
court  had  been  a  finding  at  the  final  sub- 
mission  of  the  case  that  no  defaults  bad 
occurred  prior  to  May,  1888,  we  would 
readily  yield  cmr  concurrence  and  declare 
that  the  teatlmony  offered  fully  warrant- 
ed the  finding;  but  it  Is  not  so  clear  that 
a  demurrer  to  the  evidence  should  have 
been  sustained.  "A  demurrer  to  tbe  evi- 
dence admits  every  fact  and  conclusion 
which  the  evidence  most  favorable  to  the 
other  party  tends  to  prove."  Christie  v. 
Barnes,  88  Kan.  817. 6  Par.  Rep.  599.  In 
such  a  case  tbe  court  cannot  weigh  con- 
flicting evideDce.bnt  must  view  that  which 
la  given  in  the  light  most  favorable  to  the 
plaintiff,  and  unless  all  that  Is  offered  falls 
to  establish  bis  case,  or  some  material 
fact  in  Iseue  in  the  case,  the  court  aboula 
overrule  the  demurrer.  Railroad  Cu.  v. 
Foster,  89  Kan.  829, 18  Pac.  Rep.  285.  and 
cases  there  cited.  We  are  inclined  to  tbe 
opinion  that  under  theee  rules  the  demur- 
rer should  have  been  overruled.  It  cer- 
tainly should  as  to  the  coupon  note  due 
May  1,  1888,  that  was  past  due  when  the 
action  was  commenced,  and  defendants 
admitted  that  it  was  still  unpaid.  In  any 
event,  plaintiff  waa  entitled  to  a  Judgment 
tor  the  amount  oS  that  coupon  and  the 
costs  of  the  action.  It  Is  true,  aa  contend- 
ed, that  the  plaintiff  claimed  morbtban 
that,  and  that  he  claimed  the  amount  of 
principal  and  interest  at  the  advanced 
rate,  but  It  appears  that  be  set  out  tbe 
principal  mortgage  note  in  his  petltloa, 
and  all  thncouponnotesthatwerennpald, 
and  he  asked  a  personal  Judgment  for  the 
amount  of  tbe  principal,  togsthw  with  all 
Interest  due  thereon.  Tbe  coupon  note 
maturing  May  1,  188S,  was  recited  at 
length,  and  the  piaiutiff  alleged  tbat  it 
was  past  due  and  was  still  unpaid.  Even 
if  the  principal  note  was  not  due  when 
the  suit  was  begun,  and  no  defaults  liad 
occurred  which  authoriied  the  plaintllf  to 
declare  tbe  whole  amount  due,  still  he 
was  entitled  to  recover  that  which  was 
due,  and  this  was  fairly  included  within 
the  allegations  of  hiii  petition.  There  was 
some  testimony  relating  to  atender  of  tbe 
amonnt  of  this  coupon,  but  there  was  no 
offer  to  confess  Judgment,  and  tbe  tender, 
If  any  was  made,  did  not  include  tbe  costs 
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of  the  proci>edIi]g.  Gnldecl  by  the  nilee  re- 
ferred to  In  relation  to  a  demurrer  tu  the 
evidence,  we  cannot  say  that  a  sufficient 
tender  was  made,  or  that  the  demurrer 
should  have  been  sustained.  The  facts 
of  tlie  case,  as  indicated  by  the  record,  are 
such  that  we  would  have  been  pleased  to 
have  affirmed  the  judgment  If  it  eould 
have  been  doneunder  the  mles  of  law,  bnt 
we  feel  compelled  to  hold  that  the  demur- 
rer should  have  been  overruled.  The  Judg- 
ment of  the  district  court  will  be  reveraed 
and  the  cause  remanded  for  a  new  trial. 
All  the  justices  concurring. 


Engstbqm  et  a/,  v.  Tyler. 
(Su^eme  Court     Kansas.    May  9,  1891.) 
Action  foh  Rsirr— -Bvigtiok  as  a  Dbfbnsb. 
1.  WbM«an  action  is  brought  by  a  landlord 
to  recover  of  hla  tenant  mntfor  a  stated  time,  an 
answerof  the  tenant  alleging  that  during  tbuterm 
of  the  lease  the  landlord  entered  thepreumises  and 
took  possesion  thereof,  leased  thfon  to  various 

ries,  and  collected  and  retained  therent  there- 
states  a  defense  to  at  least  a  part  of  the  land- 
lorci's  claim  for  rent. 

3.  The  amended  answer  in  this  oaae  states  a 
defense  to  the  oauseof  action  set  np  In  the  plain- 
tiff's bill  of  particulars,  or  to  at  least  a  portion 
of  it,  and  therefore  the  demurrer  to  sud  answer 
ought  to  have  been  overruled. 
(St/'Iobus  by  StratiQ,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Mcpherson  county;  Frank 
DosTER,  Judee. 

Frank  G,  White,  tor  plaintiffs  in  error. 
Simpson  A  foirfrer,  for  d^eodant  la  er- 
ror. 

Strang,  O.  Emma  J.  Tyler  commenced 
this  action  before  a  Justice  of  the  i>eace  In 
McPhereon  c»tunty  to  recover  $136  and 
Interest  thereon,  for  rent  alleged  to  be  due 
her  from  the  defendants  belovp.  The  case; 
was  tried  before  a  justice,  resulting  in  a 
Judgment  for  the  plaintiff  In  the  sum  of 
9136.57.  From  this  Judgment  the  defend- 
ants therein  appealed  to  thedlHtrict  court, 
where  they  tiled  an  answer  to  the  plain- 
tiff's bill  of  particulars.  A  demurrer  was 
Interposed  to  such  answer,  and  by  the 
court  sustained.  Afterwards  the  defend- 
ants filed  an  amended  answer,  to  which 
the  plaintiff  beluw  again  demurred.  This 
second  demurrer  was  also  sustained.  To 
the  ruling  of  the  court  sustaining  this  de- 
murrer the  defendants  below  objected  and 
saved  an  exception,  and  the  case  comes 
here  for  review  of  the  ruling  on  said  de- 
murrer. The  amended  answer  filed  In  the 
court  below  reads  as  follows:  "Defend- 
ants say  that  they  deny  that  they  are  In- 
debted to  the  plaintiff  In  the  amount  sued 
for,  or  In  any  other  sum  nf  money  what- 
Boever,  for  the  following  reasons:  Prior 
to  August  1, 18SS,  the  date  when  the  In- 
stallment of  rent  herein  sued  for  is  alleged 
to  have  fallen  due,  defendants  fully  and 
completely  abandoned  and  vacated  the 
premises  described  in  the  plaintiff's  bill  of 
particulars,  and  released  all  claims  of  pos- 
fHisalon  or  right  to  them,  and  plaintiff  re- 
sumed possession  and  control  of  said 
premises,  leased  them  to  various  and  di- 
vera  parties,  collectlDiE  and  retaining  the 
rent  fur  the  same  in  all  reBi»ecta  tlie  same 


as  she  did  btfore  the  date  of  the  alleged 
lease  to  the  defendants,  and  has  at  all 
times  since  assumed  and  retained  full  and 
complete  control  of  the  premises;  and  de- 
fendants allege  that  by  reason  of  the  va- 
cation of  the  premises  by  them,  and  reoc- 
cupylng  and  control  of  them  by  the  plain- 
tlff,  a  cancellation  of  said  lease  was  then 
and  there  perfected  by  operation  of  law." 
While  this  answer  Is  not  well  drawn,  yet 
WH  think  It  states  a  cause  of  defense,  at 
least  to  some  part  of  the  plaintiff's  claim, 
and  should  havebeen  held  good  as  against 
a  demurrer.  It  Is  therefore  recommended 
that  the  judgment  of  the  court  below  be 
reversed,  and  cause  remanded  for  further 
proceedings. 

Pgr  Curiam.  It  Is  so  ordered;  all  the 
Justices  concurring. 


Brant  et  a.1.  v.  Johnson. 
(Supreme  Court  of  Kaiuag.  Hay  a,  1891.) 
Fhomiss  to  Pat  Debt  of  Anothkb  —  Peincipal 

AND  AgBST — COKTRAOT. 

1.  A  verbal  promise  to  pay  the  debt  of  an- 
other is  within  the  statutes  of  fraad,  unless  it  Is, 
in  effect,  substituted  l<x  the  original  liability. 

2.  A  letter  of  instructions  from  one  agent  to 
another  cannot  be  construed  into  a  contract  be- 

'  tween  the  principal  and  a  third  party  respecting 
the  business  referred  to  in  the  letter. 
(Syllabus  Ijy  Simpson^  C.) 

Commissioners'  decision.  Error  from 
district  court.  Franklin  county;  A.  W. 
Benson,  .Judge. 

John  TV.  Jteford,  for  plaintiff  in  error. 
Meebem  &  Smart,  for  defSndant  in  error. 

SfMPSON,  C.  Brant  &  Beachy  sued  D. 
P.  Johnson  In  the  district  court  uf  Frank- 
lin county,  alleging,  substantially,  that 
they  were  partners  conducting  a  real- 
estate  agency  at  Ottawa,  in  said  county. 
That  on  the  19th  day  of  March,  1883. 
they  made  a  contract  with  Edwin  E.  Wil- 
son by  which  Wilson  employed  them  to 
self  seven  tracts  of  laud  lying  In  said 
county  fur  the  sum  of  92*^,252,  and,  if 
they  sold  at  that  price,  they  were  to  re- 
ceive 3  per  cent,  commission,  and  were  to 
make  no  charges  forexpenses.  That,  If  all 
the  land  should  be  sold  within  six  months, 
they  were  entitled  to  the  amount  realiied 
in  excess  oZ  f 21,000.  II  the  total  amount 
realized  by  a  sale  within  six  months  shall 
be  fSOO,  or  more  In  excess  of  $22,252.  then 
their  commission  was  to  be  6  per  cent,  of 
the  gross  sales,  and  no  more.  If  not  sold 
within  six  months,  bnt  within  one  year, 
then  the  commission  shall  be  per  cent. 
If  any  of  the  property  should  remain  un- 
sold after  one  year,  or  it  the  land  did  not 
sell  for  f22,252,  the  commlfwlons  and 
charges  of  every  kind  shall  not  be  In  ex- 
cess r)f  3  per  cent.  Brant  &  Beachy  were 
to  take  charge  of  and  leose  the  land,  bnt 
no  lease  to  interfere  with  the  sole.  On 
the  10th  day  of  May,  1H83,  an  additional 
contract  was  made  between  the  parties, 
wherein  It  was  provided  that  the  amount 
of  $814  Is  due  Brant  &  Bear'hy  when 
that  sum  shall  have  been  derived  from  the 
sale  of  the  real  estate  known  as  the  "Ham- 
ilton Lands,"  in  Frnnblln  connty,  subject 
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to  a  pnymeot,  out  ol  tbe  pro^eedB  of  said 
Bale,  of  91,500  due  Hamtltoo.  On  the  ifBtb 

day  ot  Dei-ember,  1883,  Brant  &  Bpacby 
entered  Into  a  contract  with  one  W.  A. 
Clark  that  recited  that  the  previous  con* 
tracts  with  Wilson  were  made  for  Clark, 
Dnilerwuod  &  Co.,  and  for  cunvenleuce  In 
busincHS  Wilson  had  conveyed  to  Clark 
the  lands  men  tloned  in  the  original  con- 
tract, who  holds  the  same  lor  Clark,  Un- 
derwood &  Co.;  that  said  conveyaDce 
shall  not  be  considered  a  breach  of  the 
original    contract;   and  that  Brant  & 
Beacby  shall  contlnae  to  handle  the  lands 
upon  the  terms  agreed  upon;  the  firm  of 
Underwood,  Clark  &  Co.,  however,  to  have 
tbe  fall  beuetlt  of  and  be  subje'it  to  any 
agreements  In  existence  between  Wilson 
ard  Brant  &  Beachy  in  relation  to  said 
lands,  the  same  having  been  made  by 
Wilson  for  Underwood,  Clark  &  Co.   It  is 
then  alleged  that  Clark  mortgaged  these 
lands  to  V.  P.  Johnson  to  secure  the  pay- 
ment of  f20,000dnefrora  Underwood,  Clark 
ft  Co.  In  said  mortgage  it  was  agreed 
that,  at  any  time  that  a  sale  was  ninde  of 
any  part  ot  tbe  land  at  fair  prices,  the 
said  Johnson,  on  receiving  the  purchase 
price  of  the  land  sold,  should  credit  it  on 
tbe  notes,  and  release  the  tract  sold  from 
the  operation  of  the  mortgage,  Onthel5th 
day  of  May,  18S4,lt  was  further  agreed  be- 
tween Clark  and  Brant  ft  Beachy  that.  In 
consideration  of  the  sale  of  the  balance  of 
the  Hamilton  lands  to  Flckeuger  at  the 
price  of  ¥8,500,  the  said  Brant  &  Beacby 
are  to  receive  as  total  commissions  the 
sum  of  11365,  there  being  tbe  sum  of  $814  to 
be  paid  Brant  ft  Beachy  out  of  the  ea.\e  to 
Flckenger;  Brant  ft  Beachy  reprraenting 
that  the  proceeds  of  rent  In  their  hands 
amnnnt  to  9300.   That  on  the  25th  day  of 
Heptember,  1884,  the  said  I).  P.  Johnson, 
through  bis  agent,  the  Gondin  Bank  of 
Ottawa,  duly  authorized,  promised,  and 
specially  agreed  with  Brant  &  Beacby 
that  if  they  would  complete  the  sale  to 
Flckenger,  or  faia  assignee,  Korr,  and  to 
David  Fogle, that,  as  soon  as  the  proceeds 
ol  said  sale  were  paid,  the  sum  (fu»  them 
would  he  paid  by  his  usrent,  the  bank,  or 
by  himself.   That  tiiey  did  complete  said 
sales,  the  one  to  Fugle  for  $4,801),  and  the 
other  to  Kerr  for  $^<,500,  which  sums  were 
paid  to  the  Ooodlti  Bank.   That  Johnson 
refused  to  pay,  and  they  ask  Judgment 
against  him  for  $978.64, with  Interest  from 
May  1, 1S85.   Johnson  answered,  denying 
generally,  and  fur  a  second  defense  pleads 
the  statute  ut  limitations,  and  for  a  third 
defense  alleges  that  htretofore.  In  a  certain 
action  In  the  district  court  ot  Franklin 
county,  wherein  those  plaintiffs  brought 
an  action  against  W.  A.  Clark,  defend- 
ant, the  Identical  fund  o(  $1,100  mentioned 
In  tbe  petitiuQ  (being  the  balance  of  the 
proceeds  of  tlie  sales  to  Fogle  and  Kerr  re- 
maining on  deposit  in  the  Goodin  Bank) 
was  attached  as  tbe  pi-uperty  of  Clark ; 
that  thereupon  this  defendiint  filed  an  in- 
terplea  in  said  actlun,  claiming  said  funds 
as  his,  and  the  plaintiffs  filed  a  reply  to 
HnUi  iQterplea,  denying  the  claim  set  up 
therein,  and  setting  forth  the  same  facts 
which  are  now  set  up  in  this  petition  as 
the  foundation  of  their  action,  and  pray- 
ing Judgment  therein  against  the  defeod- 


snt.  Said  action  came  on  for  trial,  and 
was  tried  npon  tbe  Iraue  presented  by  tbe 
Interplea,  reply,  and  denial,  and  JadgmeaC 
was  rendered  thereon  In  favor  of  this  de- 
fendant.  Tbe  defendant  alleges  that  all 
the  matters  and  things  now  complained 
of  and  sought  to  be  litigated  were  finally 
adjudicated  in  that  action  In  favor  ol  this 
defendant.  The  entire  pleadings,  records, 
and  proceedings  In  that  action  are  made  a 

gart  of  the  answer.  This  case  was  tried 
y  the  court  at  the  October  term,  IHSU, 
and  findings  ot  fact  and  conclusions  oilaw 
were  entered  as  follows : 

"  FINDINGS  or  FACT. 

"(1)  The  plaintiffs  are,  and  at  the  times 
herein  referred  to  were,  copartners  in  the 
business  ot  real-estate  agents  and  loan- 
brokers  at  Ottawa,  Kansas. 

"(2)  On  the  19tb  ol  March.  188S,  the 
plaintiffs,  by  written  agreement,  under- 
tooK,  as  such  brokers,  to  sell  for  G.  E. 
Wilson  certain  land  in  this  county.  This 
agreement  was  modified  by  a  further 
writing  on  May  10, 1888,  whereby  It  was 
agreed  that  $814  of  the  proceeds  of  said 
sale,  when  made,  should  be  paid  over  to 
tbe  plalntttte.  This  was  a  balance  of  pur- 
chase money  due  on  said  land  tu  one 
Hamilton,  and  by  agreement  between 
him  and  the  plaintiffs  was  to  be  received 
by  the  latter  In  satisfaction  of  adebt  Ham- 
ilton  owed  them. 

"fS)  Wilson  conveyed  said  lands  Decem- 
ber 26. 1883.  to  W.  A.  Clark  aa  a  member 
of  and  tor  the  lirm  ot  Underwood,  Clark 
&  Co.,  whose  agent  Wilson  was,  and  for 
whom  he  bad  held  tbe  legal  title  to  said 
lands;  and  therefore  said  Clark  adopted 
and  ratified  the  said  prior  agreements  bfr 
tween  Wilson  and  plaintiffs. 

"(41  On  December  28. 1883.  Clark  mort- 
gaged said  lauds  to  D.  P.  Johnson,  the  de- 
fendant, to  secure  $20,000  on  indebtedneea 
due  bim  from  Underwood,  Clark  &  Co. 
This  mortgage  contalneda  condition  that 
Clark  mightsell  the  lands  or  parcels  therv- 
of  at  fair  prices,  and  that  upon  receipt  ol 
the  purchase  price  Johnson  would  release 
the  tracts  so  sold.  Whei.  he  took  this 
mortgage  the  defendant  had  no  knowl- 
edge of  the  plulntlff's  claim  apon  prm^eeds. 

'*(5)  On  May  15,  18S4,  the  plaintiffs 
agreed  In  writing,  set  out  in  the  petition, 
with  said  W.  A.  Clark,  that.  In  considera- 
tion of  certain  sales  of  the  remainder  ol 
said  land  to  the  plalntlBs,  they  should 
have  a  total  commission  tor  snch  sales  of 
$365.  and  that  they  should  have  also  out 
ot  the  proceeds  of  such  sale  said  $814.  and 
sbould  account  for  $300  rent  received. 

"  (6)  Written  agreements  for  the  sales  of 
said  remainder  of  the  Hamlltim  lands  had 
been  made  by  the  plaintiffs,  as  such 
agents,  with  two  certain  parties,  and 
were  outstanding  and  in  full  force  on  May 
15. 1884.  and  remained  without  being  car- 
ried into  effect  for  considerable  time,  be- 
cause of  defects  In  the  title  which  said 
plaintiffs  were  endeavoring  to  and  did 
afterwards  correct,  at  tbe  request  of  Clark 
and  his  grantor,  Wilson,  whereby  they  be- 
came entitled  to  $99.64  for  their  services 
and  expenses  therein  from  said  Clark. 

"(7)  On  September  22.  1884,  the  defend- 
ant, upon  request  of  (Dlark.  forwarded  to 
Goodin  Bank  at  Ottawa  rsleases  tor  tbe 


Digitized  by  Google 


Kan.) 


BBANT  9.  JOHNSON. 


787 


laods  no  Bold  b7  tbe  plalntltb,  with  In- 
Htrocttona  to  deliver  on  payment  of  pur- 
chase money  In  fall  to  the  bunk  for  bim, 
(JolinBun.)  Plniat]fTB,  leamlns:  ot  this. 
Informed  the  bnak  of  their  claims  hereto- 
fore referrerl  tn,  and  demanded  payment 
thereof  out  of  said  procceda.  Tbe  bank 
at  once  Informed  defendant  by  letter  ot 
eaid  claims  and  demands.  Thereupon  the 
defendant's  aKents,  tlivreto  duly  author- 
ized, inntruuted  tlie  bunk  In  wrltluKt  duly 
elgned  by  them,  ats  follows,  In  relation 
thereto:  'Underwood,  Clark  &  Co.  told 
OB  that  they  would  settle  Beactay's  claim. 
Presume  they  will  do  so  If  they  hare  to. 
We  think  U  will  be  arranged,  but  perhaps 
they  hope  to  rerince  the  demand  some. 
We  would  prefer  to  have  the  whole 
amount,  but.  If  Beachy's  claim  must  be 
settled,  let  It  be  done.  U.,C.  &  Co.  will 
make  the  amount  sood  tons.  [Signedj 
BlCHMOND  &  TiTrs.* 

"  (8)  On  receiving  this  lettw  and  Instruc- 
tions, the  bank  showed  Mr.  Beacby  the 
letter,  and  orally  promised  the  plaintiff 
payment  out  of  the  proceeds  when  they 
came  In.  Considerable  delay,  however,  oc- 
curred, occasltmed  by  an  apparent  defect 
In  tbe  title,  to  cure  which  tbe  plaintiffs 
were  endenvorlnfc  to  obttf  in  a  certain  quit- 
claim dee«l,  which  they  finally  procured 
and  placed  un  record  NoTember  5, 18S4. 
Pendins  thin  delay,  tho  defendant  onlered 
and  caused  the  return  of  hia  releases  and 
all  other  papers  from  said  bank. 

"(9)  After  nald  deed  waB  procured,  still 
further  delays  occurred,  occasioned  by  tbe 
efforts  ol  the  pnrchaserH  to  negotiate 
loans  upon  the  lands  to  pay  tbe  purchase 
money.  In  March,  1885,  the  defendant, 
who  lived  tn  Jowa,  came  In  person  tn  in- 
veetlgate  the  matter  and  look  after  the 
lands.  After  seeing  the  lands,  he  called 
upon  the  plaintiffs,  and  Inquired  for  and 
obtained  tbe  particulars  ot  their  claim, 
and  of  the  terms  and  conditions  of  tbe 
pending  contracts  of  sale,  and  promised 
to  plaintiffs  to  pay  said  claim,  saying  to 
them,  with  reference  thereto,  'I  will  make 
It  my  debt,  and  see  it  paid ; '  and  told  tbe 
plaintiff  Beachy  to  go  on  and  close  up  tbe 
trade,  and  he  shonld  have  bis  pay  out  ot 
the  proceeds.  This  promise  was  entirely 
verbal. 

"(10)  The  plalntlffti  negotiated  the  sales 
ot  the  lauds  referred  to,  and,  after  the  con- 
tracts were  alined,  were  active  in  making 
tbe  title  satisfActory  to  the  purchasers, 
and  In  bringing  about  a  compliance  on 
tbe  part  ot  both  parties.  They  were  en- 
gaged in  this  when  tbe  defendant  made 
the  promise  just  referred  to.  and  contin- 
ued the  same  service  afterwards ;  and 
finally,  in  May.  18S5,  the  parties  were 
ready  to  and  did  perform  on  both  sides. 
In  anticipation  thereof  the  defendant  had. 
after  said  promise,  again  forwarded  said 
releases  to  Gooilin  Bank,  with  inRtnic- 
tlons  to  deliver  them  only  upon  fall  pay- 
ment of  all  the  proceeds  of  sale  for  bIm  be- 
ing first  made.  The  deeds  from  Clark 
were  accordingly  delivered,  (by  another 
agent.)  and  the  full  proceeds  ot  the  sales 
paid  to  Qoodin  Bunk  for.lohnson.  The 
plaintiffs  protested  against  this,  and  de- 
manded payment  of  their  claims  from 
T.26p.nall--17 


Clark's  agent  and  from  the  bank,  but  were 

refused. 

"(11)  While  the  plaintiffs  were  at  all 
times  active  ani  energetic  in  uiaklng  the 
sales  and  procuring  a  compliance  with  the 
contracts,  and  expended  much  time  and 
work  therein.  It  does  not  appear  that  they 
did  anything  more  ordifferently  becauaeot 
the  defendant's  promise  than  they  other- 
wise would  have  done,  and  that,  In  fact, 
they  did  nothing  further  than  they  would 
have  done  wlthont  such  promise,  but  they 
relied  upon  receiving  their  pay  out  of  such 
proceeds,  and  when  refused  they  brought 
suit  against  Clark,  and  gamlsiied  the 
bank,  as  shown  In  tbe  action  of  Brant  et 
al.  V.  ('lark,  referred  to  In  the  preliminary 
statement. 

"(12)  The  plaintiffs*  clalmB  so  due  from 
Clark,  and  which  dufendant  promised  to 
pay,  are : 

Balsnce  of  purchase  mon^  as  stated.,..  $  814  00 

CommiBsIoiis   865  00 

SerrlOM  and  axpeuea  iii  perfecting  title      90  M 

Total   tl,37BM 

Less  moneys  lor  rents   800  00 

IntereBt  

Total  amount  due  plaintiffs  

—For  the  above  amount  Judgment  was 
duly  rendered  In  this  action  against  Clark. 
November  1, 1888.  which  Judgment  Is  sttll 
In  full  force  and  unpaid.  Underwood, 
Clark  &  Co.  are  insolvent,  end  after  apply- 
ing all  said  purchase  money  they  are  still 
heavily  Indebted  to  the  said  D.  P.  Johnson 
upon  said  mortgage  debt  and  otherwise. 

-*  (18)  It  Is  admitted  tliat  all  the  written 
agreements  attached  to  and  copied  Into 
the  petition  were  duly  executed  and  deliv- 
ered by  the  parties  thereto  alleged. 

"CONCLUSIONS  OP  LAW. 

"  (1)  That  the  plaintiffs  had  nollenupon 
the  proceeds  ot  the  lands  sold  by  them  for 
Clark  for  the  indebtedness  due  them  from 
the  latter. 

"(2)  The  defendant's  promise  to  pay 
Clark  s  debt  was  a  special  promise  to  an- 
swer for  the  debt  of  another,  and,  not  be- 
ing In  writing.  Is  within  sec.  6  ot  tbe  stat- 
ute of  frands,  and  cannot  be  enforced. 

"(8)  The  authority  given  by  Bichmond 
&  Titus  to  theGoodln  Bank  in  tbe  letter 
of  September  22, 1884,  is  merely  an  Instruc- 
tion by  one  of  tbe  defendant's  agents  to 
another,  and  cannot  be  construed  into  a 
contract  between  the  defendant  and  plain- 
tiffs, or  as  giving  to  the  latter  a  lien  upon 
funds  still  In  the  hands  ot  tbe  purchasers 
of  the  lands.  Further,  It  appears  that 
this  instruction  was  revoked,  and  other 
instructions  given. 

"(4)  No  legal  liability  ot  the  defendant 
to  the  plaintiffs,  as  alleged  In  the  petition, 
Is  sbown  by  the  tacts  appearing  on  tbe 
trial,  and  Judgment  will  therefore  be  ren- 
dered for  the  defendant  for  costs. " 

The  case  Is  properly  here  for  review,  and 
counsel  for  plaintiffs  in  error  insist  that 
the  promises  of  Juhnson,  as  shown  in  the 
seventh,  eighth,  and  ninth  findings,  were 
original,  and  not  collateral. 

1.  A  case  In  which  both  Brant  ft  Beacby 
and  Johnson  were  parties,  heretofore  de- 
cided by  this  court,  (Johnson  v.  Brant,  38 
Kan.  751, 17  Pae.  Rep.  794.)  to  some  extent 


Digitized  by  Google 


738' 


PACIFIC  REPORTED,  Vol.  26. 


(Kan. 


dlBCOBses  the  questions  involved  In  this 
controversy.  The  counsel  for  the  plain- 
tiffs In  error  now  insist  that  the  pronilseii 
of  JuhiiRon,  ns  shown  in  the  Heventh, 
eighth,  and  ninth  findings,  were  original, 
and  not  collateral.  In  the  case  reported 
In  38  Kan.  and  17  Pac.  Rep.,  Justice  Vau- 
ENTi.vK  says:  "Aa  before  Htated.  wethink 
the  plaintiffs  did  not  have  any  lieu  upon 
these  funds;  and,  besides,  Jolinson'swoiv- 
er  apoears  to  have  been  wholly  by  parol, 
and  without  any  consideration  whatever; 
and  It  WU8  also  an  nffi^ment  to  answer 
for  the  debtor  default  of  another  pen«on. " 
This  was  said  in  an  action  between  these 
same  parties.  In  which  the  validity  of 
Johnflon'B  promise  to  pay  was  directly 
In  issue  by  the  pleadinKs-  It  is  plain  that 
Krant  &  Beac.hy  did  not,  at  the  time,  con- 
sider Johnson's  Dromise  to  pay  the  debt 
of  Clark  an  original  one,  because  they  did 
not  rely  on  it,  and  did  not  dIscharKe Clark 
from  the  debt,  bnt  sued  bim.  and  Insisted 
on  payment  from  Clark,  Attempted togar- 
nfsh  funds  in  the  bank  which  they  sup- 
posed belonged  to  Clark,  and  never  at- 
tempted to  enforce  the  promise  against 
Johnson  until  all  hope  of  securing  their 
money  from  Clark  had  departed.  This 
conclusively  establishes  the  promise  of 
Johnson  as  a  collateral  one.  The  inscen- 
louR  theory  of  counsel  tor  the  plaintiffs  in 
error,  that  seeks  to  apply  the  rule  that 
"where  one  seeks  to  promote  or  subserve 
some  inteiTSt  or  purpose  of  his  own  by  a 
promise  to  pay  the  debt  of  another,  which, 
If  made  on  a  good  consideration.  Is  un- 
affected hy  the  statute  of  frauds,"  Is  not 
applicable  here,  because  the  greater  part 
of  the  services  of  Brant  &  Beachy  had  al- 
ready been  performed,  with  a  full  knowl- 
edge on  their  part  that  the  proceeds  of  all 
sales  were  to  be  paid  to  Johnson,  and 
with  a  special  written  agreement  in  their 
behalf  tliat  their  UKcncy  should  not  be  af- 
fected by  the  execution  of  the  mortgage  by 
('lark  to  Johnson.  With  this  knowledge 
when  finally  they  commenced  legal  pro- 
ceedings to  enforce  collection  of  their 
commlsMlon.  Clark  was  the  party  against 
whom  they  moved,  and  not  Johnson.  It 
would  seem  from  their  own  acts  thnt 
th's  action  against  Johnson  was  adero/er 
ressoi-t.  There  was  no  antecedent  obli- 
gation on  the  part  of  Johnson  to  pay  these 
plaintiffs  in  error.  It  Is  not  shown  that  he 
was  specially  benefited,  because  by  the 
Iltigntlor.  that  has  resulted  it  has  been  ad- 
judicated that  he  was  entitled  to  the  bal- 
ance in  the  bank.  Independent  of  any 
agreement  with  or  promise  to  Brant  & 
Beachy.  Brant  &  Beachyarenot  brought 
within  any  of  the  judicial  exceptions  to  the 
statute  of  frauds.  There  was  no  original 
obligation,  and.  In  the  nature  of  things, 
the  promise  of  Jolmson  was  a  collateral 
one.  In  any  event,  the  parol  promise 
must  be  made  upon  good  consideration, 
and  it  Is  now  urged  that  a  good  consider- 
ation was  the  fact  that  Jolinson  would 
be  saved  the  trouble  and  expense  ofa  fore- 
closure; but  he  had  already  provided  for 
that  by  Ills  contract  with  Clark,  and  the 
mortgage  executed  by  Clark  provided  In 
express  terms  thnt  Clark  might  sell  por- 
tlonsor  all  the  land  at  fair  prices,  and  that 


Johnson,  upon  receiving  the  purchaoe price 
of  said  sales,  shall  credit  them  upon  the 
notes  secured  by  the  mortgage.  Thiscon* 
tract  was  made  by  the  pi-incipal,  and 
.Johnson  could  not  be  specially  benefited 
by  its  repetition  by  the  agents.  The 
weight  of  modem  authority  now  is  that 
the  promise,  although  made  upon  a  new 
ronsideration  of  benefit  tothepromiBor,  is 
hold  to  be  collateral,  if  the  original  liabil- 
ity remains,  and  that  the  promise  is  with- 
in the  statute  unless  It  is  In  effect  substi- 
tuted tor  the  original  liability.  This  rule 
is  sastained  from  citations  from  the  su- 
preme court  reports  of  Indiana.  Iowa, 
Massachusetts.  Michigan,  Wiscon^n,  Mis- 
slssip pi. Georgia,  Maine,  New  York,  Nebras- 
ka, Ohio,  and  Pennsylvania,  In  notes  1 
and  2,  on  page  6X2,  8  Amer.  &  Eng.  Bnc. 
Law. 

2.  But  it  is  said  that  thepromlseof  John- 
son Is  in  writing,  as  evidenced  by  the  let- 
ter of  his  agent«i,  Richmond  &  Titus,  to 
the  GoodIn  Bank,  a:j  set  forth  In  the  sev- 
enth finding  of  fact.  The  third  conclusion 
of  law  of  the  trial  court  adopts  the  lan- 
guage of  this  court  with  reference  to  that 
contention,  and  Is  a  conclusive  refutation 
of  that  claim.  It  says  the  authority  giv- 
en by  Richmond  &  Titus  to  tbe  Goodin 
Bank  in  the  letter  of  September  22.  V<»i,  la 
merely  an  Instruction  by  one  of  Johnson's 
agents  to  another,  and  cannot  be  con- 
strued Into  a  contract  between  Johnson 
and  the  plaintiffs  In  error;  and,  further. 
It  appears  that  this  Instruction  was  re- 
voked, and  others  given.  No  legal  liabili- 
ty of  J  ohnfon  to  the  plaintiffs  In  error  is 
shown  by  the  facts  contained  In  the  rec- 
ord. It  Is  rec(jmmendetl  that  the  Judg. 
ment  of  the  district  court  of  Franklin 
county  be  affirmed. 

Per  Curiam.  It  Is  so  ordered;  all  the 
justices  concurring. 

'■'   ■  (48  Kfin.  366) 

Grove  v.  Jknmxgb. 
(Supreme  Court  of  Kamaa.  May  9,  ISOI.) 

Removing  Cloud  ox  Title— Dbbd  nr  Escbot— 
Kedelivbbt. 
t.  In  an  action  totemove  a  cloud  uponatitle, 
under  a  petition  setting  out  all  of  the  facts,  sim- 
ilar to  a  bill  in  equity,  and  independent  of  stat- 
utory reflations,  it  is  not  necessary  to  allego 
that  the  plaintiff  was  in  possession  of  the  prem- 
ises. 

3.  Where  a  deed  has  been  duly  executed  and 
placed  In  escrow  by  the  grantor,  to  be  delivered 
to  the  grant«>e  upon  the  payment  of  the  purchase 
price,  and  there  is  a  redelivery  of  the  deed  by 
the  depositary  to  the  grantor,  and  there  is  no 
evidence  to  establish  the  fact  that  such  redeliv- 
ery was  auUiorized,  or  tliat  the  grantee  had  failed 
to  comply  with  the  conditions,  /lelff,  that  the 
same  was  uoauthorlsed,  and  that  the  findings 
and  Judgment  in  this  case  are  not  snpported  by 
the  evidence. 
(SylUihits  by  Green,  C. 

ComniiHsIonera'  decision.  Error  from 
district  court,  Harper  county ;  J.  T.  Her- 

HICK,  Judge. 

ahepitrd.  Grove  &  Shepard,  tor  plaintiff 
in  error.  Oeo.  E.  McMaboa,  for  defendant 
in  error. 

G»REN,  C.  This  was  an  action  brought 
by  I«wis  G.  Jennings  against  J.  Paul 
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Grove  to  remove  a  cloud  upon  the  title  to 
lot  17.  In  block  7S,  In  the  city  of  Anthony, 
in  Harper  county,  aad  to  declare  a  cer- 
tain decree  of  record  in  the  district  court 
<)t  aald  county  alTecting  uaid  real  estate  to 
be  null  and  void.  It  was  allef^od  that  J. 
B.  S.  Coplln  owned  the  lot  in  question  on 
the  14th  day  of  January,  1885;  timt  he 
and  his  wile  deeded  It  to  the  plaintiff,  and 
that  the  deed  was  filed  for  record  on  the 
2!>thday  of  January  following;  that  after- 
wards Grove  commenced  an  action  against 
Coplln  and  wife  tu  comp^  the  specific  per- 
formance otacontract  toconvey  said  prop- 
erty tu  him  ;  tliat  he  obtained  a  decree  for 
specific  performance;  and  that  the  same 
constituted  a  cloud  upon  the  title  of  The 
plaintin  to  said  premises.  A  demurrer  was 
interposed  to  this  petition,  which  was 
overruled.  The  defendant  answered — 
yirst,  by  a  general  denial;  aecoud,  be  ad- 
mitted that  Copliu  owned  the  real  estate 
in  controversy  on  the  14th  day  of  Janu- 
ary, 1S85 ;  and,  third,  a  cross- petition  based 
upon  the  Judgment  and  decree  before  ren- 
dered ;  and  alleged  that  the  deed  from 
Cupiin  and  wife  to  the  plaintiH  was  a 
cloud  upon  his  title,  and  aslied  that  he  be 
adjudsred  to  be  the  owner  of  said  prem- 
ises. A  reply  denying  the  allegations  of 
this  cross-petition  was  filed  by  the  plain- 
tiff. A  trial  was  had  upon  the  issues  thus 
joined  to  the  court,  and  Judgment  was 
rendered  for  the  plaintiff.  The  plaintiff  In 
error  brines  the  case  here. 

1.  The  first  assigned  error  Is  the  over- 
ruling of  the  demurrer  to  the  petition. 
It  is  Insistei  that  it  lacks  two  material 
averments:  First,  that  tt  did  not  state 
that  the  plaintiff  wan  the  owner  of  the 
legal  or  any  other  title  to  said  premises; 
second,  that  the  plaintiff  wus  not  in  pos- 
session of  the  real  estate.  The  first  prop- 
osition is  not  tenable.  The  pleadings 
state  the  ownership  in  Coplln  on  the  14th 
day  of  January,  18S5;  the  plaintiff  alleged 
that  on  said  day  Coplln  and  wife  deeiled 
to  the  plaintiff.  We  think  this  a  suWclent 
allegation  of  ownership  and  title.  The 
plaintiff  in  eiTor  insists  that  there  is  no 
allegation  of  possession  in  plaintiff's  peti- 
tion, and  that  this  la  necessary,  is  pos- 
session necessary  In  an  action  to  remove 
a  clond  from  a  title?  The  doctrine  Is  well 
settled  thatcourtaof  eqnity  will  grant  relief 
on  the  principle  quia  t/njef,— that  Is,  that 
thedeed  orother  instrument  or  proceeding 
constituting  the  cloud  may  be  used  to  in- 
juriously or  vexatiouslv  embarrass  or  af- 
fecta  plaintiff's  title.  Pom.  Eq.  Jur.g  1399. 
While  there  appears  to  btj  some  conflict 
of  opinion  as  tu  whether  possession  is  nec- 
essary, wu  think  the  greater  weight  of  au- 
thorities settle  the  question  in  favor  of 
the  proposition  that,  where  a  party  out 
of  possession  holds  the  legal  title  under 
such  circumstances  that  the  law  cannot 
furnish  him  adequate  relief,  his  resort  to 
equity  to  havea  cloud  removed  ought  not 
to  be  qnestloned,  because  be  may  be  out  of 
possession  or  the  land  vacant.  It  la  said 
that  this  was  an  action  to  quiet  title 
brought  under  section  594  of  the  Code  of 
Civil  Procedure, andactnal possession  waa 
a  prerequisite  at  the  time  the  action  com- 
menced. It  this  were  true,  counsel's  posi- 
tion would  be  correct,  bat  the  action  was 


not  brought  under  section  594,  and  we  do 
not  Dnderstand  that  the  statute  In  regard 
tu  quieting  titles  took  away  any  of  the 
previously  existing  equitable  remedies. 
This  case  comes  within  a  well-understood 
rule  of  equitable  Jurisprudence,  and  is  in- 
dependent of  statutory  reeulations.  The 
relief  In  such  cases  is  of  a  kind  given  under 
the  old  practice  only  in  courts  of  equity ,  and 
ill  cases  outside  the  limits  of  the  statute; 
and  the  facts  must  he  fully  stated,  substan- 
tially as  In  a  bill  In  equi  ty  under  the  former 
chancery  practice.  Douglass  v.  Nuzum, 
16  Kan.  515;  Story,  Eq.  Jur.  $$  700-706; 
Pettlt  V.  Shepherd,  6  Paige,  501 ;  Field  v. 
Holbrook.  6  Duer,  597;  Jones  v.  Smith, 
22  Mich.  360.  Under  this  equitable  rule  a 
person  who  holds  the  legal  title  to  land, 
though  not  In  possession,  may,  Independ- 
ently of  the  statute,  maintain  a  suit  In 
equity  to  remove  a  cloud  upon  his  title, 
and  In  such  suit  the  court  may  decree  the 
reformation  or  cancellation  of  records, 
and  the  execution  of  deeds  or  releases. 
Hager  v.  Shindler,  29  Cal.  47;  Thompsou 
V.  Lynch,  Id.  189;  Kennedy  v.  Northop, 
15  III.  148;  Redmond  v.  Packenham,  66  III. 
434;  Booth  v.  Wiley,  102  1)1.  84;  Tabor  v. 
Cook,  16  Mich.  822;  Ormsby  v.  Barr.  23 
Mich.  80;  Jones  r.  Smith,  supra ;  King  v. 
Carpenter,  37  Mich.  363:  Low  v.  Staples, 
2  Nev.  200;  Almony  v.  Hicks,  3  Head,  39; 
Pier  V.  City  of  Fond  du  Luc,  38  Wis.  470; 
Burice  V.  Gallagher,  5  Blatchf.  4.S1. 

2.  It  is  nejct  claimed  that  the  findings 
and  judgment  of  the  court  below  are  not 
sustained  by  the  evidence.  This  we  re- 
leard  as  the  most  serluua  question  in  the 
case.  The  evidence  established  the  fact 
that  Grove  had  been  negotiating  for  the 
purchase  ot  the  lot  in  eontrovei-My  before 
the  defendant  in  error  purchased  it,  and 
that  he  had  knowledga  of  such  negotia- 
tions. He  understood  that  a  deed  had 
been  executed  by  Coplln  and  wife  to  Grove 
for  this  lot,  and  deposited  in  a  bank  at 
Anthony;  that  this  deed  had  been  with- 
drawn from  the  bank  by  Cupiin.  and 
Grove's  name  had  been  erased  and  hisown 
name  inserted.  The  conslderatt<m  had 
also  been  changed  from  one  hundred  and 
seventy  five  to  three  hundred  and  seventy- 
five  dollars.  There  was  no  evidence  to  es- 
tablish the  fact  that  the  withdrawal  and 
these  erasures  were  anthorixed  by  Coplln 
and  wife  or  either  ot  them.  There  was  no 
evidence  to  show  that  the  redelivery  by 
the  bank  to  Coplln  was  authorized.  The 
record  Is  silent  as  tu  the  conditions  npou 
which  the  deed  was  to  be  delivered  to 
Grove  by  the  bank;  it  is  not  disclosed 
that  the  time  had  expired  within  which 
Grove  would  have  been  entitled  to  the 
deed  by  paying  the  consideration.  There 
is  no  evidence  to  show  Grove's  consent 
to  the  redelivery  to  Coplln.  Where  a  deed 
has  been  delivered  as  an  escrow,  subse- 
qnent  Instructions  by  the  grantor  to  the 
depositary  cannot  change  the  original 
nature  of  the  transaction.  Bobbins  v. 
Magee.  7fi  Ind.  3RI;  6  Amer.  &  Eng.  Enc. 
Law,  863  If  Grove  had  fulfilled  the  con- 
ditions upon  his  part,  the  title  would  have 
vested  In  him  without  further  delivery. 
The  contract  upon  the  part  of  Coplln  and 
wife  had  been  executed ;  the  title  had 
passed  from  them,  subject  only  to  the  per* 
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tormanee  of  the  conditions  open  the  part 
of  Grore.  Farley  t.  Palmer.  20  Oblo  St. 
228.  Now,  without  some  evidence  to  show 
that  the  redellrery  of  the  deed  was  aathor- 
ised,  and  that  he  was  lawfnlly  entitled  to 
It,  we  do  not  think  there  Is  sufficient  erl- 
dence  to  uphold  the  findings  and  judgment 
of  the  trial  court,  and  therefore  recom- 
mend that  the  same  be  reversed. 

Pes  Cdriah.  It  la  so  ordered;  all  the 
JnstlceB  concurring. 


(46  Kan.  »G) 

Crrr  or  Hutchinson  et  a/.  Delano. 
(Supreme  Court     Santo*.  Hay  fl;  ISQl.) 
IWintoTioK— Appbbhbndbo  NuiuiTos— Citt  8sw- 

BBB. 

Tba  Apprehended  Ibulinf  or  pollntion  of  a 
itveam  of  water  in  the  tutore  oy  the  aewagn  of  a 
INut  <a  a  olty  from  sewers,  whlota  have  been  le- 
gally, sclenuflcally,  and  projperly  constnioted, 
bat  which  has  not  yet  takea  place,  and  of  which 
tliere  is  no  immediate  or  Imminent  danger,  and 
whloh  amends  upon  a  drntiogemw  that  may  not 
happen,  does  not  present  a  ease  for  an  injuno- 
turn. 

(SyUohw  bv  the  Court.) 

Error  from  district  conrt,  Beno  eoant7» 
L.  HouK,  Judge. 

On  March  2.  18K9,  B.  M.  Delano  com- 
menced hlB  action  against  tbe  city  of 
Hutchinson  and  others  to  perpetually  en- 
join them  from  emptyiog  sewage  or  any 
filth  or  offal  of  the  city,  or  from  the 
housea,  hotels,  ete.,  Into  the  waters  of 
Cow  creek,  and  from  pollntlng  the  waters 
Id  any  way.  At  the  commencement  of 
the  action  a  temporary  restraining  order 
was  allowed  by  the  district  Judge.  Subse- 
quently, the  city  of  Hutchinson  and  the 
other  defendants  filed  an  answer  alleging 
that  the  city  was  building  and  construct- 
ing a  system  of  sewers  for  a  portion  of 
the  city ,  and  tbat  the  sewera  so  construct- 
ed would  not  be  used  by  more  than  one- 
fifth  of  the  inhabitants  of  the  city:  that 
they  Intended  to  empty  tbe  same  Into 
Cow  creek,  within  the  corporate  limits  of 
the  city;  but  they  denied  generally  the 
other  allegations  ot  tbe  petition.  Trial 
had  at  the  March  term  of  the  court  for 
U88.  The  court  found  and  filed  the  fol- 
lowing conclusions  of  fact:  "(1)  That 
the  plaintiff,  B.  M.  Delano,  Is  the  owner  of 
the  following  deecribed  real  estate,  situ- 
ated in  the  county  of  Reno  and  state  of 
Kansas,  to- wit:  The  north-west  quarter 
iii)  of  section  number  thirty  three,  (A8,) 
In  township  number  twenty-three  (23) 
south,  range  number  fire  (S)  west,  of  tbe 
sixth  P.  M.,— undresldesthereon,  with  his 
wife  nud  family,  and  that  they  have  long 
occupied  tbe  same  as  their  bome,  and  that 
said  real  estate  Is  of  theTHlue  of  about  six 
thousand  (f6,000)  dollars,  including  the 
improTementa  thereon.  (2)  That  the  de- 
fendant, the  city  of  Hutchinson,  la  a  city 
of  the  second  class,  duly  incorporated  un- 
der the  laws  of  tbe  state  of  Kansas ;  that 
the  defendant  L.  A.  Bigger  was  the  duly 
elected,  qualified,  and  acting  mayor,  and 
the  defendants  J.  B.  Brown,  W.  E.  Hutch- 
inson. G.  W.  Hardy.  A.  M.  West,  H.  Con- 
stant, J.  V.  Clymer,  O.  Wolcott,  and 
Frank  Vincent  were  duly  elected  and 
qualified  and  acting  councllmen  ot  tbe  de- 


fendant tbe  city  of  Hntcblnson  at  tbe 
time  this  action  was  commenced,  and 
that  the  defendants  Evans  and  Jack  were 
partners  under  the  firm  name  of  Evans 
and  Jack,  and  were  contractors  with  the 
said  city  for  the  purpose  of  hulldlng  and 
constructing  certnln  sewers  In  said  city. 
(31  That  a  natural  water-course,  called 
*^Cow  Creek,'  has  been  for  time  Immemo- 
rial, aud  dties  now,  flow  through  tbe 

f [round  upon  which  tbe  said  city  of  Hatch- 
□son  is  now  built,  and  on  through  plain- 
tiff's said  land,  and  Is  the  natural  drain 
of  said  land  and  ground.  (4)  That  at  the 
time  of  tbe  commencement  of  this  action 
said  Cow  creek  was  a  clear,  running 
stream  of  water,  the  purity  of  which  ren- 
ders it  (It  fordomeetlc  purposes  and  stock 
Hue.  (5)  That  plaintiff's  land.  thn>ngh 
which  said  Oowereefc  flowe,iB  dtnated  on 
said  stream  about  five  and  one-quarter 
miles  below  tbe  said  city  of  Hutehiniwn. 

(6)  That  on  said  plaintiff's  land  be  bad  a 
pasture,  fenced  with  posts  and  wire,  con- 
taining about  seventy  (70)  acres,  and 
through  which  said  pasture  said  Cow 
creek  runs;  there  being  about  flfty-^ght 
(58)  acres  of  said  pasture  on  the  north 
side  of  said  stream,  and  about  twelve  (13) 
acres  on  the  south  side  of  said  stream. 

(7)  That  plaintiff  used  said  pasture  for  his 
stock,  including  his  mitch  cows.  Tbe  milch 
cows  are  used  by  plaintiff  and  his  family 
for  tbe  purpose  of  making  butter  for  their 
own  use.  (8)  That  tha  defendant  the  city 
of  Hutehlnaon  eontalns  a  popalatiun  of 
fifteen  thoosand,  and  la  growing  fn  nnm> 
hers.  (9)  Tbat  the  d^endanta  the  city 
of  Hutchinson,  Its  officers,  agente,  serv- 
ants, and  employes,  are  threatening  and 
intending  toconstruct  immediately  a  part 
of  a  system  ot  sewers  In  said  city  for  tbe 
use  of  a  part  ot  Its  Inhabltanta  thereof, 
Vic.  4,000  of  socb  Inhabitants,  (lu)  That 
said  sewers  are  what  la  known  na  the 
'separate  system,'  and  will  not  receive 
and  carry  off  tbe  storm  water  and  ordi- 
nary street  drainage,  but  are  intended  for 
carrying  off  tbe  sewage  from  hotels,  livery 
stables,  private  residences,  privies,  etc. 
(11)  That  said  city  ot  Hutcblnson,  nnder 
the  contract  with  the  defmdants  fivana 
and  Jack,  are  now  actnatlj  engaged  in 
tbe  laying  and  constructing  of  a  part  of 
said  system  of  sewers,  which  portion, 
when  completed,  will  accommodate  about 
4,000  people.  (12)  Tbat  the  main  outlet 
of  tbe  sewer-plpe  is  twenty-four  Inches  in 
diameter,  the  sewage  of  all  the  people  of 
said  city.  (13)  That  said  sewers  are  so 
constructed  as  to  empty  Into  said  Cow 
creek  at  a  point  within  the  limits  of  said 
city  of  Hutchinson,  and  about  five  miles 
distant  above  plaintiff's  land.  (14)  That 
plaintiff's  house  on  said  quarter  section 
of  land  is  north  ot  tbe  said  stream  culled 
'Cow  Creek,'atthedistaaceotabout  forty- 
one  rods.  (16)  That  tbe  prevailing  winds 
In  this  county  during  tbe  summer  months 
are  from  tbe  south,  and  In  the  winter 
from  tbe  north.  (16j  That  said  water  In 
said  Cow  rreek  flows  ordinarily  with  the 
velocity  of  about  a  mile  In  about  furty- 
elgbt  minutes,  and  that  ordinarily  the 
volume  of  water  In  said  stream  Is  about 
twenty-eight  millions  to  thlrty-stx  millions 
gallcMu  per  day;  that  la  to  say,  that 


Digitized  by  Google 


Kan.)  CITT  OF  HUTCH] 

amoant  off  water  will  flow  past  a  gUven 
point  every  twenty-four  boars.  (17)  That 
durlnff  extraordinary  and  protracted 
droutli  the  volume  of  water  flowlns:  la 
eaid  stream  la  reduced,  and  will  not  ex- 
ceed fifteen  millions  gallons  nvery  twenty- 
four  hours,  but  that  such  occasions  are 
during  drouths,  and  are  Infrequent.  (18) 
That  fifteen  hundred  thousand  gallons 
flowing  every  twenty-four  hoars  la  neces- 
sary to  carry  oft  the  sewerage  from  every 
one  thousand  pupalation.so  that  the  wa- 
ter moved  with  the  sewernge  will  not  he 
offensive  to  the  sense  of  sight,  smell,  and 
taste.  (19>  That  plaintiff's  said  farm  Is 
well  Improved,  and  has  a  large  barn 
thereon  near  his  bouse,  and  that  he  has 
two  wells,— one  at  his  house,  and  th« 
other  at  bis  barn ;  that  be  has  never  and 
does  nut  use  the  water  for  anything  but 
stock  water,  and  there  Is  nothing  dis- 
closed by  the  evidence  that  he  wonld  have 
occasion  to  use  It  tor  any  other  purposes. 
(20)  That  the  emptying  of  said  sewerage 
into  said  stream  will  not  endanger  the 
lives  of  plaintiff  and  his  family,  or  any 
one  residing  on  said  land,  and  will  not  be 
liable  to  cause  such  persons  to  have  any 
disease.  121)  ThatOowcreek  heade.ahout 
fifty  miles  above  the  city  oT  Hutchinson, 
la  from  twenty-flve  to  fifty  feet  wide,  one 
to  two  feet  deep,  with  sandy  bottom  and 
banks;  that  the  fall  of  said  stream  from 
the  mouth  of  said  sewer  to  plidntltf's 
farm  Is  seventeen  and  two-thlrda  feet; 
that  the  stream  Is  perennial,  and  is  fed  by 
springs  as  well  as  ruin  water;  that  there 
are  no  trees  on  Its  banks  between  the 
city  of  Hutchinson  and  plaintiff's  farm; 
and  that  It  empties  Into  the  Arkansas 
river  a  few  miles  below  the  farm  of  plain- 
tiff. (221  That  under  the  city  of  Hutch- 
inson and  plaintltTs  farm — ^Indend,  under 
all  Cow  Creek  valley  to  Its  mouth  from 
the  city  of  Hutchinson— Is  a  vast  bed  of 
qnlcksand,  through  which  flows  water 
from  the  north-west  to  the  south-east, 
(the  direction  of  the  creek ;)  that  this  wa- 
ter Is  on  a  level  with  the  water  of  Cow 
creek;  and  that  on  plaintiff's  farm  as  well 
as  at  the  elty  on  either  side  of  said  creek, 
for  an  Indeflnlte  distance,  water  ean  be 
reached  by  dlKfflng  from  four  to  alx  feet 
thruugh  a  sandy  loam.  (231  That  the 
city  ol  Hutchinson  and  its  officers  are  au- 
thorised by  its  charter  and  by  proper  or- 
dinances to  construct  sewers  and  empty 
same  Into  Cow  creek;  but  no  steps,  by 
condemnation  or  otherwise,  were  taken 
against  plaintiff  or  bis  property.  (24) 
That,  some  time  before  the  attempt  to 
construct  sewers,  the  city  adopted  a  gen- 
eral system  of  sewers.  Including  the  en- 
tire city,  or  nearly  so,  so  that  If  any  part 
was  constructed  It  would  be  In  reference 
to  a  general  system ;  that  suld  general 
system  comprises  the  territory  Routh  and 
west  of  a  ridge  which  runs  north-west  tn 
south-east  through  said  city,  and  which 
Is  occopted  by  a  majority  of  the  people  of 
said  cUy.  No  tira«  was  fixed  for  the  com- 
pletion of  the  entire  syetem.  but  the  in- 
tention was  to  extend  It  as  the  exigencies 
of  the  city  might  demand.  (25)  That  bo- 
fore  tbe  bringing  of  this  snit  the  dty  let 
a  contract  to  Evans  and  Jack  to  con- 
stract  aewani  over  a  portion  ol  said  terrl- 
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tory,  to-wlt,  that  occupied  by  about  fonr 
thousand  people,  comprising  the  business 
part  of  the  city;  and  said  contractors 
have  partly  finished  the  same,  and  are 
stlli  engaged  Incarrying  out  the  contract. 
When  the  work  is  done  they  are  to  re- 
ceive twenty-threethousand  dollars.  (26) 
That  there  Is  no  negllgenee  in  t^e  lettdog 
of  said  contract  or  any  construction  of 
said  sewers,  but  they  are  being  pot  In  sci- 
entifically. The  main  pipes,  as  well  as 
snb-ma1u8  and  laterals,  are  glazed  earthen 
pipes,  put  in  with  proper  fail,  with  ample 
ventilators  every  few  hundred  feet,  with 
proper  flushing  conveniences.  (27)  That 
there  Is  in  said  city  a  system  of  Holly 
water- works, which  atall  times  supply  an 
abundance  of  pare  water  to  the  city  and 
the  inhabitants  of  all  that  part  of  the  ter- 
ritory which  will  use  the  sewers,  and  that 
thirty  gallons  or  more  of  water  per  head 
each  day  will  be  used  by  the  people  who 
will  use  said  sewers.and  tbe  city  will  have 
an  abundant  quantity  for  flashing  pur- 
poses. (28)  That  the  sewerage  passing 
Into  tbe  creek  will  be  In  fluid  shape,  and 
at  least  ninety-five  per  cent,  water;  that 
of  the  general  deposit,  ammonia  and  al- 
bumenoid  ammonia  in  the  urine  Is  the 
deleterious  agency ;  and  that  It  rapidly 
diffuses  by  being  mixed  with  water,  and 
oxygenlsed  by  tbe  action  of  air  and  sun- 
shine. (29)  That  from  each  person  per 
day  there  passes  three  pints  of  urine,  i>f 

which  is  per  cent,  of  ammonia,  and 

 )>er  cent,  of  albameuold  ammonia. 

(SO)  That  the  deposit  of  fifteen  thousand 
people  Into  Cow  creek  would  probably  in- 
jure tbe  water  on  the  farm  of  plaintiff  so 
as  to  unfit  it  for  drinking  and  cooking 
purposes  and  for  milch  cows.  (31)  That 
the  deposit  of  tbe  people  who  will  use  the 
sewers  as  now  constructetl,  and  in  im- 
mediate process  of  construction,  will  not 
probably  Injure  the  water  of  Cow  creek 
for  either  domestic  or  stock  purposes  at 
tbe  farm  of  plaintiff.  (32)  That  the  health 
and  couvenleoce  of  the  city  of  Hutchinson 
In  that  territory  proposed  to  be  svweriied 
by  the  contract  of  Evans  and  Jack,  and 
through  which  flows  Cow  creek,  require 
that  sewers  be  constructed.  **  Thereon  tbe 
court  made  and  filed  the  following  conclu- 
sion ol  law :  "That  the  plaintiff  Is  entitled 
to  an  injunction  forever  restraining  the  de- 
fendants from  emptying  the  sewage  of 
said  city  into  said  Cow  creek  so  as  tu  pol- 
lute and  corrupt  tbe  waters  thereof  to  tbe 
Injury  of  plaintiff."  The  defendants  ex- 
cepted, and  bring  the  case  here. 

Z.  h.  Wlae,  Whiteside  St  Gl€a80B,Swigert 
(6  H'/Mier,  and  T.S.Brown,  for  plaintiff 
in  error.  F.  L.  Martin  and  Trader,  Vende- 
veerSk  McNeil,tor  defendant  in  error. 

HoRTON ,  C.  J.,  (after  stating  the  facts  as 
above.)  It  appeam  from  the  findings  of 
the  court  that  B.  M.  Delano,  who  com- 
plains of  the  city  of  Hutchinson  and  Its 
officers  and  employes  on  account  of  tlielr 
action  In  constructing  a  system  of  Hewers 
In  that  city,  and  permitting  the  sfwnge 
to  empty  Into  Cow  creek,  lives  five  miles 
below  the  city  of  Hutchinson ;  that  Cow 
creek  Is  a  clear,  running  stream  of  water, 
fitted  for  domestic  and  stock  purposes; 
that  tt  rune  through  the  city  of  Hatchln- 


Digitized  by  Google 


742 


PACIFIC  REPORTEK,  Vol.  26. 


(Kan. 


sob  and  the  promiees  of  the  plaintiff  be- 
low; that  the  city  of  Hutchlnaon  is  con- 
structing a  ayBtem  of  sewers  for  4,000  o1  its 
Inbobitunts,  which  will  carry  off  the  sew- 
ajre  from  hotels,  livery  stahles,  private 
residencca,  etc. ;  that  plaintiff  below  does 
not  use  the  water  ot  Cow  creek  for  any 
other  i>nrpose  than  for  his  stock ;  that  he 
has  no  uccHSion  to  use  it  for  any  other 
purpose;  that  he  has  two  wells,— one  at 
his  house,  and  the  other  at  his  barn ;  that 
the  empt.vlnj?  of  the  sewage  into  Cow 
creek  will  not  endanger  the  life  of  plain- 
tin  below,  or  his  family,  or  any  one  resid- 
ing on  his  land,  and  will  not  be  liable  to 
«au8e  any  peraon  to  have  disease;  that 
<!ow  creek  ia  from  ^  to  50  feet  wide,  and 
1  or  2  feet  deep,  with  sandy  bottom  and 
banks;  that  the  fall  of  the  creek  from  the 
mouth  of  the  sewer  to  plaintiff's  farm  is 
17%teet;  that  no  time  has  been  fixed  tor 
the  completion  of  the  entlm  system  of 
sewers,  but  the  intention  is  to  extend  the 
same  as  the  exigencies  of  the  city  may  de- 
mand ;  that  the  sewage  of  15,000  people 
of  HutchlnsonlntoCowcreek  wonld  proba- 
bly injure  the  water  of  the  farm  of  plain- 
tiff so  as  to  unBt  It  fur  drinking  and  cook- 
ing purposes  and  fortheuse  ofmilchcows; 
tliat  the  sewage  of  the  people  of  Hutchin- 
son who  will  use  the  sewers  now  con- 
structed, and  in  immediate  process  of  con- 
struction, will  not  pn)bably  injure  the 
waters  of  Cow  creek  for  either  domestic 
or  stock  purposes  at  the  farm  of  the  plaln- 
tlK.  Upon  t\\vB0  findings  the  most  that 
can  be  said  Is  that  there  Is  an  apprehen- 
sive pollution  or  fouling  of  the  water  at 
some  future  time;  possibly,  when  sewers 
shall  have  been  constructed  for  the  whole 
population  of  Hutchinson,  compiising  ]5.- 
000  people.  But  under  the  findings  of  the 
court  this  is  not  certain,  only  probable. 
Clearly,  it  cannot  be  said  that  any  Im- 
mediate danger  exists  to  plaintiff  below 
from  the  sewage  into  Cow  creek  from 
Rntchinson.  The  findings  disclose  that 
the  danger  is  not  Imminent,  but  Is  wholly 
contingent,  In  the  future,  if  certain  tilings 
are  done.  Board  v.  Passaic,  (N.  J.  1S90,) 
20  Atl.  Rep.  54;  Citizens' Coach  Co.  v.  Cam- 
den, etc..  R.  Co.,  29  N.  J.  E(].  299:  Stitt 
V.  Hilton,  31  N.  J.  E{].  2S.-j;  Deiuwax-e, 
etc  R.  Co.  V.  Central  Stock-Yard,  etc., 
Co.,  43  N.  .T.  Eq.  OO.'j,  12  AtL  Rep.  374.  and 
13  Ati.  Rep.  615;  Hagerty  v.  l.*e.  45  N.  J. 
Eq.  255,17  Atl.Rep.820;  Stoudlngerv.City 
of  Newark.  28  N,  J.  Eq.  187;  Merrlfleld  v. 
Worcester.  110  Mass.  210;  Brookline  v. 
Mackintosh.  1S3  Mass.  215;  Aforijan  v.  City 
of  Binghamton,  102  N.  Y.  500,  7  N.  E.  Itep. 
424;  Dunn  v.  City  of  Austin,  (Tex.  1.SS9.) 
n  S.  W.  Rep.  1125;  High.  In].  §742;  Wood, 
Nuis.  §§  790.  797.  The  order  for  the  injunc- 
tion Is  so  doubtful  in  its  language  that 
really  It  Is  of  little  benefit  to  any  one.  It 
forbids  the  city  from  emptying  its  sewage 
Into  Cow  creek  at  Kome  time  in  the  future, 
if  such  sevage  will  pollute  or  corrupt  the 
waters  to  the  injury  of  plaintiff.  It  does 
not  forbid  the  emptying  ot  the  present 
sewage  from  all  of  the  sewersconstructed, 
or  now  heingconHtrncted.  Tbeinjunctlon 
has  but  little  force.  It  is  unsatisfactory 
in  its  terms.  It  Is  not  definite  or  certain. 
It  merely  declares  a  proposition  of  equity, 
not  shown  to  be  applicable  la  this  case. 


Upon  the  findings  ot  fact,  we  do  not  think 
that  the  Injunction  should  have  been 
granted,  and  therefore  the  Judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  dis- 
trict court  to  enter  Judgment  In  faror  ot 
the  defendants  below,  and  against  the 
plaintiff.  It  the  exigencies  ot  Hutchinson 
shall  demand  In  the  future  the  exteni»lon 
or  completion  of  its  entire  system  of  sew- 
ers, and  if  the  sewage  from  all  ot  the  sew- 
ers, when  fully  completed,  should  foul  or 
pollute  the  waters  of  Cow  creek  so  .is  to 
affect  in  any  way  the  rlghtsut  plalntlB  l>e> 
low*  other  and  different  qnestlons  will 
then  be  presented.  It  Is  sufficient  at  this 
time  to  say  there  is  no  pressing  necessity 
for  an  Injunction.  The  danger  Is  contin- 
gent, not  immediate  and  Imminent.  All 
thejaatlces  concurring. 
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State  ex  rel.  Smith,  County  Attorney,  v. 
Denibton. 
(Supreme  Court  of  Kansat.    May  6,  1891.) 

VOTEBa — QOALIPICATIONS— -ReSIDKNCK  —  BRIBBRT. 

1.  A  man  who  filed  a  homestead  claim  co 
land  In  Oklahoma  territory  and  made  a  settlement 
and  improvements  thereon  is  and  afterthe  mouth 
of  June,  18S9,  and  intended  to  make  said  claim 
his  home,  and  who  returned  to  his  former  resi- 
deace  in  Cumanche  coant^.  In  this  state,  for  a 
temporary  purpose,  iatending  to  go  hack  to  his 
claim  la  Oklahoma,  was  not  a  le^  voter  at  an 
eleotioD  held  in  Comanche  county  on  the  5th  day 
of  November,  1389. 

8.  Persons  who  filed  homestead  claims  on 
land  in  Oklahoma  territory  and  made  settlement 
and  improvements  thereon  during  and  after  the 
month  of  Juoe,  1889,  and  who  intended  to  make 
said  homestead  olalms  their  homes,  and  who  re- 
turned to  their  former  residences  in  Comanche 
county,  in  this  state,  for  a  temporary  purpose,  and 
agreed  to  stay  and  vote  at  an  approaching  elec- 
tion if  paid  for  their  time,  and  who  voted  at  said 
election,  and  left  Comanche  county  the  next  day, 
and  have  ever  since  resided  in  Oklahoma,  were 
not  legal  voters  at  an  election  held  in  Comanche 
county  on  the  nth  day  of  November,  1889. 

S.  Cattlemen  employed  on  a  ranch  situated 
in  the  ludiau  Territory,  south  of  the  state,  work- 
ing by  the  month,  and  who  had  resided  out  of 
the  state  for  more  than  35  days  prior  to  the  elec- 
tion, and  who  intended  to  work  on  such  ranch 
as  long  as  tbey  were  employed,  and  who  had  no 
familes  residing  in  Kansas,  were  not  legal  voten 
at  an  election  held  in  Comanche  county,  in  this 
state,  on  the  Sth  day  of  November,  1889. 

4.  When  a  voter  testifies  that  he  was  induced 
to  vote  for  a  candidate  for  office  beca'ise  he  was 

fiaiu  a  sum  of  money  to  so  cast  his  vote,  the  ttal- 
ot  is  an  illegal  one,  and  cannot  be  counted  in 
favor  of  the  candidate  in  whose  interest  the 
money  was  paid. 
JoHNSTox,  J.,  dissenUng. 
(Syllabita  hy  Simpson,  C.) 

Commissioners'  decision.  Original  pro- 
ceeding In  quo  warranto. 

H.  A.  Smith  and  G.  C.  Cleoifns,  for  plain- 
tiff.   T.  G.  Chambers,  for  defendant. 

Simpson,  C.  This  is  an  original  action 
in  quo  warranto,  the  object  of  which  Is 
to  determine  whether  Frank  Meyer  or 
John  I.  I)«vilBton  was  duly  elected  register 
ot  deeds  of  Comanche  county  at  the  gen- 
eral election  In  1889.  Meyer  was  declared 
elected  by  the  board  of  county  canvassers, 
and  received  a  certificate  ot  election,  and 
within  20  days  after  the  notiflcatloa  ol  bis 
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elMtlun,  and  prior  to  the  setrond  Mun-' 
<1tty  Ui  January,  1890.  he  took  and  filed 
with  thp  coonty  clerk  his  oath  of  office, 
and  demanded  ot  Denlston  the  possession 
o(  the  office  and  the  tliluj^  belonging 
thereto.  Denlston,  who  had  previouBly 
been  elected  lor  a  term  of  two  years,  and 
who  wan  legally  in  the  pasReHslon  of  the 
office,  refnaed  to  turn  It  over  to  Meyer, 
claiming  that  he  and  not  iieyer  had  been 
elected  in  1889.  In  July.  1890,  Meyer  ten- 
dered to  the  board  of  coonty  commlBslon- 
ers,  tlieu  In  regular  session,  his  resigna- 
tion, which  was  accei>ted,  and  one  H.  D. 
Stipp  was  appointed  to  serve  nntll  the 
Section  In  1890.  Stipp  took  the  oath  uf 
office,  filed  a  bond,  and  demanded  poases- 
alon  of  the  office  from  Denlston,  whore- 
fused  to  surrender.  This  action  was  com- 
menced on  behalf  ot  Stipp  un  the  2tttb  day 
of  July.  1890.  The  official  canvass  ol  the 
election  In  1888  shows  680  Totes  cast  for 
candidates  for  the  office  of  register  ot 
deeriB,  and  of  these  Frank  Meyer  received 
345  and  John  I.  Denlston  received  335. 
Denlston  alleges  that  at  the  polling  place 
of  Coldwater  township  J.  M.  Stringer, 
Grtter  Stringer,  Perry  Kinman,  J.H.Grat- 
ner.  G.  W.  Hoffman,  Walter  Golf,  J.  8.  Cal- 
loway, and  Samuel  Brown  voted  for 
Frank  Meyer,  when  In  truth  and  in  fact 
the,v  were  not  qnallfled  electors,  and  nut 
entitled  to  vote  at  said  election;  that  In 
Valley  towuiihip  Abram  Vanwey,  Otto 
Barley,  W.  S.  Musactt.  Isaac  Miissett,  E. 
T.  Bidwell,  H.  H.  Dunham.  James CVouch, 
Alejiander  Bcland,  George  Overocker,  and 
Burt  Crew  voted  for  Frank  Meyer  for  reg- 
ister of  deeds,  and  that  each  and  all  of 
them  were  not  qualified  voters ;  that  in 
Protection  township  W.  M.  Davis,  W.  Y. 
Davis,  and  Newton  Davis  voted  for  Frank 
Meyer  for  register  of  deeds,  and  that  each 
and  all  of  them  were  not  qualified  elect- 
ors; that  In  Irwin  township  Jonathan 
Morgan  and  C.  M.  Row  each  voted  for 
Frank  Meyer  for  register  of  deeds,  and 
they  were  not  qaallflud  elect(»rs:  that  in 
A  villa  township  Samuel  Young  voted  for 
Frank  Meyer  lor  register  of  deeds,  and 
he  was  nut  a  quHlitied  elector;  that  In 
Shinier  township  Thomas  Curran  and  R. 
C.  Brennon  voted  lor  Frann  Meyer  for 
register  of  deeds,  and  they  were  nut  legal 
voters.  That  one  O.  P.  Snare  voted  at 
the  polls  lu  this  township  for  Frank 
Meyer  for  register  of  deeds  for  and  In  con- 
sideration of  the  sum  of  97.riO.  and  that 
this  Is  an  illegal  vote;  same  as  to  one  S. 
O.  Miner,  who  voted  for  Meyer  for  a  con- 
slderetlon  of  $.5;  same  as  to  one  William 
Maynard.  This  muken  2!)  Illegal  votes 
that  are  alleged  by  Denlston  to  have  been 
cast  for  Meyer,  and.  If  these  are  deducted 
from  the  845  given  Meyer  by  the  official  can- 
vass. Denlston  was  legally  elected.  Tt  Is 
shown  by  the  evidence  that  Abram  Van- 
wey, Otto  Barley,  W.  S.  Mussett.  Isaac 
Mnssett,  E.  T.  Bidwtll.  H.  II.  Dunham, 
James  Crouch,  Alexander  Boland,  George 
Overocker,  and  Burt  Crew  were  at  the 
time  of  the  election,  to-wit,  on  the  6th  day 
ot  Navember,  1889,  and  had  been  tor  more 
than  35  days  before  that  time,  residents 
atGorham's  ranch  In  the  liidian  Terri- 
tory, and  were  not  actual  residents  or 
lefcal  voters  In  the  state  of  Kansas.  That 


on  the  day  before  the  election  (he/  aereed 
to  vote  at  Valley  township  precinct,  in 
Comanche  county,  Kan,,  and  tn  all  vote 
alike,  and  to  vote  for  Prank  Mey*'r  for  reg- 
ister of  deeds  ot  Comanche  county.  They 
voted  at  that  precinct  on  the  day  ot  elec- 
tion. The  pull-books  In  evidence  show 
that  they  voted  together,  their  votes  be- 
ing numbered  on  the  poll-books  as  Nos.  7. 
8,  9,  10,  11,  12,  13,  U,  15,  and  16.  It  was 
shown  that  the  tickets  were  prepared  by 
Dunham,  who  scratched  the  name  of  John 
I.  Denlston  off  and  inserted  the  name  ot 
Frank  Meyer.  The  handwriting  of  Dun* 
ham  tn  the  change  ol  the  tickets  was  con- 
clusively proven,  and  the  tickets  them- 
selves were  In  evidence,  and  It  appears 
from  them  that  but  «ine  tickets  were 
changed.  All  these  men  were  most  clearly 
not  entitled  to  vote,  and  it  must  be  held 
that  there  were  nine  Illegal  votes  for- Meyer 
and  one  for  Denlston.  IViltlam  M.  Davis, 
William  Y.  Davis,  and  Newton  Davis  all 
testify  that  they  left  Comanche  county  on 
the  22d  day  of  April,  1^,  and  went  to 
Oklahoma,  and  there  took  homestead 
claims  and  made  settlement  and  some  Im- 
provements on  their  claims,  and  intended 
to  make  their  homes  In  Oklahoma.  That 
In  the  month  ot  October  they  came  back 
to  Comanche  county  tor  various  pnrposee. 
Intending  to  return  to  Oklahoma  before 
the  election,  hut  that  certain  persons 
agreed  with  them  that  If  they  would  stay 
until  after  the  election  and  vote  they 
would  be  paid  for  their  time.  They  all 
three  stayed,  voted  for  Frank  Meyer  for 
register  of  deeds,  and  left  for  Oklahoma 
on  the  6tli  day  of  November,  the  day  after 
the  election,  where  they  have  ever  ^nce 
resided.  It  la  plain  that  these  three  men 
cast  Illegal  votes  for  Mejer.  It  Is  ad- 
mitted that  J.  S.  Calloway  voted  at  Cold- 
water  township  polls.  His  ballot  Is 
numbered  29  on  the  pull-books,  and  the 
name  of  Frank  Meyer  as  a  candidate  for 
n^ster  ot  deeds  appears  on  that  ballot. 
S.  T.  Golloher  testifies  that  In  September. 
1889,  and  long  before  that  time,  be  was  a 
resident  ot  the  state  of  Alabama;  that  he 
knew  J.  S.  Calloway,  who  was  and  had 
been  for  five  years  n  resident  of  the  state 
of  Alabama;  that  when  Golloher  moved 
to  Kansas  In  September,  1889.  he  left  Cat- 
loway  In  the  state  of  Alabama,  and  that 
Calloway  wanted  Golloher  to  bring  blm 
to  Kansas;  that  he  first  saw  Calloway  In 
Kansas  In  the  month  of  October,  1889. 
On  this  state  ot  facts  it  must  be  held  that 
the  vote  cast  for  Meyer  by  Calloway  waa 
an  Illegal  vote.  Thomas  Curran,  who 
moved  from  I^ogan  township  to  Shimer 
township  on  the  10th  day  of  October,  1889, 
had  rented  a  place  In  Sblmer  township  un 
the  19th  day  ot  September,  and  b^ore  the 
10th  day  of  October  had  moved  a  part  of 
bis  houaehold  furniture  and  some  live- 
stock and  farming  Implements  to  the 
rented  place,  but  still  resided  In  Logan 
township  with  his  family  until  the  lUtb 
day  of  October.  He  voted  In  Shinier 
township,  and  voted  for  Frank  Meyer  for 
register  of  deeds  tor  Comanche  county. 
C.  M.  Boss  voted  In  Irwin  township,  but 
hud  moved  Into  that  townshI|>  within  6 
or  8  days  before  the  election.  Before  that 
time  lie  had  been  living  In  Coldwater 
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township,  and  bad  been  engaged  In  mov- 
ing hlB  effects  tor  60  days  prlur  to  the  elec- 
tlon.  Intending  to  make  bu  bome  and  per- 
manent residence  In  Irwin  townahtp.  He 
▼oted  lor  Jobn  I.  Denlstun  for  register  of 
deeds.  Uls  vote  and  that  of  Curran  are 
floslmllarln  their  surroundings  that  the 
same  rule  must  be  applied  to  both.  In 
this  particular  case,  one  having  voted  for 
Meyer  and  the  other  tor  DenlstoD,  the  re- 
sult cannot  be  affected  no  matter  what 
the  decision  may  be.  The  legality  of  the 
votes  of  B.  0.  Breiinon,  Oater  Stringer, 
andothers  are  cliallenged  on  thefollowlng 
grounds:  Gater  Stringer,  whose  deposi- 
tion was  taken  in  Khigfisher  county.  In 
the  territory  of  Oklahoma,  testifies  tbat 
ontheStb  day  of  June,  1B89,  he  filed  a 
homestead  claim  on  land  In  the  territory 
of  Oklahoma;  that  he  broke  ground  and 
put  In  a  small  crop  In  May  and  June,  18SS1, 
and  built  bis  bouse  In  November  and  De- 
cember, 188»;  that,  from  the  time  he  filed 
on  bis  claim  and  made  settlement,  be  ln> 
tended  tu  make  that  his  home  and  raise 
his  family  there.  He  went  back  to  Cold- 
water,  Comanche  county,  his  former  resi- 
dence, to  see  his  family.  whostlU  remained 
there;  voted  at  the  election  on  the  6th 
day  of  Nuvember,  1889,  for  Frank  Meyer 
for  register  of  deeds:  left  again  for  Okla- 
homa on  the  7th  day  of  November  his 
family  followed  blm  shortly  afterwRKls, 
and  they  have  all  resided  In  Canadian 
county,  Oklahoma,  ever  since.  R.C.  Bren- 
non  filed  a  homestead  claim  on  land  In 
Oklahoma  on  the  4tb  day  of  .lone,  1889. 
He  commenced  to  make  bin  Improvements 
about  the  middle  of  September.  He  in- 
tended to  make  it  his  home,  and  bad  no 
Intention  to  return  to  Comanche  county, 
Kan.  His  family  first  came  to  Oklaho- 
ma about  the  middle  of  Supteniber,  1889, 
but  some  time  before  the  election  be  and 
bis  family  came  back  to  Comanche  county 
to  dispose  of  what  crop  tbey  had  on 
hand,  and  to  live  nntU  tbey  got  ready  to 
move  away.  He  voted  and  served  as  a 
Judge  of  the  election  In  Shlmer  township. 
He  voted  for  Frank  Meyer  for  register 
of  deeds.  He  and  his  family  left  Comanche 
county  In  the  latter  part  of  November  for 
their  claim  In  Oklahoma,  where  they  havn 
ever  since  resided.  Perry  Klnnian  left 
Coiuanche  county  to  take  a  homestead  In 
Oklahoma,  and  made  his  filing  on  the  12th 
day  of  June,  1889.  He  planted  some  lu 
July,  and  built  bis  bouse  in  tlie  winter. 
He  had  been  back  to  Cumanche  county 
two  or  three  timeH,  but  intended  always 
to  and  did  return  to  Oklahoma.  He  was 
In  Comanche  county  on  the  day  of  elec- 
tion, and  states  tbat  be  voted  thestralght 
Hepubllcan  ticket  without  a  scratch. 
Denlston  was  the  Tteinibllcnn  candidate 
tor  register  of  deeds.  It  Is  very  evident 
that  neither  Gater  Stringer, B.C.  Brenuon, 
nor  Perry  Klnman  were  legal  voters  In 
Comanche  county.  Two  of  them  voted 
for  Meyer  and  one  for  Denlston,  One  A. 
H.  Wineburner  stated  that  he  bad  received 
SIO  from  Denlston  for  work  done  for  blm 
during  the  campaign.  At  the  time  Denis- 
ton  paid  hini  a  part  of  the  money  he  told 
Wineburner  he  ex|)ected  his  vote,  but 
Wlnebumur  says  that  he  had  notpmniiried 
to  vote  for  him  prior  to  receiving  this 


money.  Denlston  does  not  deny  giving 
the  money,  but  claims  be  did  not  offer  to 
pay  any  ontll  Wineburner  had  declared 
tbat  be  waa  going  to  vote  for  blm,  and 
then  the  money  was  famished  to  pay  the 
expenses  of  Wineburner  on  his  trips  to 
different  localities.  It  seems  to  us  tbat 
this  would  be  a  corrupt  vote  If  It  was 
shown  that  Wineburner  did  vote  for  Den- 
iston.  There  Is  an  Inference  arising  from 
what  is  recited  above  that  Wineburner 
did  so  vote,  but  It  Is  at  best  an  Inference, 
when  with  Wlnebumerontbe  stand  It  was 
within  the  power  of  tbe  party  producing 
him  as  a  witness  to  establish  the  fact.  So 
with  the  witness  Charles  E.  Ferguson, 
who  testified  tbat  during  tbe  first  part  of 
the  campaign  he  was  for  Frank  Meyer, 
and  during  the  latter  part  of  tbecampaign 
he  was  fur  Denlston;  that  Denlston  paid 
blm  for  certain  work  he  did  and  expenses 
Incurred  on  hla  behalf,  Imt  tbe  witness  la 
not  asked  for  whom  be  voted,  nor  la  It 
shown  by  other  evidence  that  be  did  vole 
at  the  election.  Samuel  Brown  testified 
that  he  voted  at  Coldwater  for  Frank 
Meyer  for  reglsl  *  of  deeds,  and  that  he 
was  paid  the  sum  of  five  dollars  for  his 
vote  In  favor  of  Heyer.  This  embraces  all 
tbe  material  evidence  respectins  Illegal 
votes  cast  at  that  election  for  e4tber 
party,  but  does  not  Include  a  mass  of 
stuff  conslBting  of  loose  declarations  and 
hearsay,  to  which  we  have  glren  no 
wHgbt.  It  appears  that  the  following 
illegal  votes  were  cast  for  Meyer,  to-wit, 
those  of  Abram  Vanwey,  Otto  Barley,  W. 
S.  Mnasett,  Isaac  Massett,  R.  T.  Bldwell. 
James  Crouch,  Alexander  Boland,  George 
Overncker,  Burt  Crew,  William  M.  Davis, 
William  Y.  Davis,  Newton  Davis.  J.  S. 
Calloway,  Gater  Stringer.  R.  C.  Brennon, 
and  Samuel  Brown.  It  appears  that  the 
following  Illegal  votes  were  cast  for  John 
I.  Denlston,  to-wlt,  those  of  H.  H.  Dnn- 
ham  and  Perry  Klnman,— two  to  all.  The 
canvass  of  the  county  board  la  corrected 
so  OR  to  show  that  WS&  votes  were  cast  tor 
John  I.  Denlston  for  register  of  deeds,  and 
329  for  Frank  Meyer  tor  register  of  deeds, 
of  Comanche  county.  It  Is  recommended 
that  judgment  be  entered  declaring  that 
Jobn  I.  Denlston  was  duly  elected  re^ster 
of  deeds  of  Comanclie  eounty  at  the  elec- 
tion In  question,  and  that  a  Judgment  be 
rendered  in  hie  favor  tor  costs. 

Pek  Curiau.   It  Is  so  ordered. 

Valentine,  J.,  concurring. 

HoRTON,  C.  J.,  {concurring.')  I  think, 
under  tbe  evidence  introduced  upon  the 
trial,  tiiat  Jobn  I.  Denlston  was  elected 
register  of  deeds  <A  Comanche  county  at 
the  general  election  held  In  November, 
1889.  but  In  my  opinion  his  majority 
was  only  one  or  two, — not  more  than 
two  In  any  event.  I  think  upon  the  evi- 
dence J.  S.  Calloway  should  be  counted 
for  Meyer;  that  Thomas  Curran  was  a 
legal  voter  for  Meyer;  and  that  A.  H. 
Wineburner.  who  voted,  I  think,  for  Den- 
lston, should  not  be  counted,  because  bis 
vote  was  a  corrupt  one.  I  make  the  I^cal 
votes  as  follows:  Denlstun,  331;  Meyer, 
880.~SenlHtou*s  majority,  1.    II  Wlne> 
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bnrner*B  rote  1b  not  taken  from  Denis  ton'a 
Tote.  the  caoTHBS  should  be  corrected  so 
aato  Hhow:  Dentaton,  832;  M«yer»  S80, 
— Denlston'B  majority,  2. 

JoBXBTUN.  J.,  {dlsaeattng.)  The  evi- 
dence submitted  is  not  clear  or  satUfac- 
tory  aa  to  the  exact  number  of  legal  vutca 
that  were  cast  lor  each  candidate,  but  an 
examtnatlon  ol  the  same  falls  to  convince 
me  that  the  board  of  county  can vnsAera 
made  any  mlBtnke  In  iBButntf  a  certificate 
ot  election  to  Frank  Meyer,  or  that  John 
I.  DenlBton  was  elected  register  ot  dpeda 
bj  a  majority  ol  the  legal  rotee  vlilch 
were  cant. 

(4f  Km.  tm   

State  t.  Rider. 
^upfWM  Court  of  JEanso*.  Hay  0, 180L) 
Rbokitiho  Stolciv  Ooods— Btidskcb. 
In  B  crimlOBl  prosecntloa  for  baying  and 
feoetvlng  stolen  property,  Qnder  section  98  of  the 
crimes  act,  where  the  evidence  showed  that  the 
property  was  situated  in  one  county,  and  the  de- 
fendant  was  tried  in  another,  and  the  only  evi- 
dence conneotine  tbs  defendant  with  the  property 
alleged  to  have  been  sU>lea  was  the  fact  that  he 
went  frMn  tha  nounty  whcne  he  was  tried  to  the 
oonnt?  where  the  property  was  found,  held,  that 
there  was  no  completed  otTmae  committed  in  the 
coonty  In  which  the  defendant  was  tried  and 
convicted,  and  that  swdi  oonvIcUon  was  errone- 
ous. 

iSytUUm*  tv  Green,  C) 

Commissioners'  declBlon.  Appeal  from 
district  courc,  Grant  county;  Tbjgo. 
BoTKiH,  Jndee, 

S.  N.  Wood  and  A.  H.  Mackey,  tor  appel- 
lant. L.  B.  KeOoggy  Atty.  Uen.,  and  Wm. 
Eemton  HuUtbivsov,  for  the  State. 

Obebm,  C  The  Information  la  this  caee 
charged  the  defendnnt  vrtth  felonlonsly 
baylDfC  and  receiving  one  mare  of  the  ral- 
Be  of  9100,  the  property  of  Karl  Gall.  Jr.. 
"then  lately  before  feloolODSly  stolen, 
taken,  and  carried  away,"  knowing  the 
sume  to  have  been  bo  stolen.  The  part  of 
•ection  93  qH  the  Crimea  act  which  Is  ap- 
plicable to  this  caee  la  as  follows:  "Every 
pmon  who  shall  bnj  or  In  any  way  re- 
ceive any  goods,  money,  rights  In  action, 
personal  property,  or  any  valuable  secn- 
rity  or  effects  whatsoever  •  •  •  that 
shall  have  been  stolen  from  another, 
knowing  the  (tame  to  have  been  so  stolen, 
shall,  npon  conviction,  be  pnnlahed  in  the 
same  manner  and  to  the  same  extent  as 
for  stealing  the  mon^,  property,  or  other 
thing  so  bouR-t  or  received."  The  de- 
fendant was  trif>d  and  convicted  In  the 
district  court  of  Grant  county  on  the  21st 
day  of  July,  1890,  and  sentenced  to  impris- 
onment in  the  penitentiary  for  two  years. 
He  appeals  to  this  court.  The  evidence 
In  this  case  shows  that  the  mare  alleged 
to  have  been  stt^n  was  taken  by  John 
Btottel  from  the  place  of  Karl  (fall,  in 
Orant  coonty.  about  8  o'clock  in  the  aft- 
ernoon un  Wednesday,  March  5,  1890,  and 
led  to  his  place  in  Kearney  county.  The 
datm  was  made  by  Stoffel  that  the  ani- 
mal bad  been  given  to  him  for  one  ot  bis. 
whteh  Gall  had  been  charged  with  shoot- 
ing. There  le  no  evidence  to  Indicate  that 
the  defendant  ever  received  or  purchased 
ctaa  mam  in  Oraat  eonnty.  II  he  ever  re- 


ceived the  mare  at  all,  It  was  In  Kearney 
county.  There  le  no  evidence  to  connect 
the  defendant  with  the  recei)tion  or  pos- 
seeidon  of  the  mare  In  Grant  county;  and 
the  only  theory  upon  which  the  conviction 
can  be  upheld  la  that  the  offense  charged 
to  have  been  committed  was  beguu  In 
Grant  county,  and  completed  in  Kearney. 
In  accorrlanre  with  this  theory,  the  court 
instructed  the  Jury  that  H  there  were  any 
overt  acts  committed  In  Grant  county, 
and  if  there  were  a  scriea  of  such  overt 
acts  continuing  lutn  Kearney  county,  up 
to  the  time  of  receiving  the  mare,  then 
such  reception  woald  be  in  Grant  county. 
The  overt  acte  In  Grant  county.  It  any, 
cunsisteil  In  the  defendant  being  present 
at  Uornaday'B  printing-office  In  Ulysses. 
In  G  rant  county,  on  the  14th  day  ot  March, 
1890,  where  a  consnltatlan  was  bad  be- 
tween Stottel  and  his  attorney  In  regard 
to  his  retaining  possession  of  the  mare, 
and  the  giving  of  a  redelivery  bond.  In 
case  the  animal  should  be  replevied  from 
him:  that  the  attorney  for  Stottel  wrote 
something  upon  a  piece  ot  paper,  which 
he  gave  to  the  defendant,  and  told  him 
to  "get  that  ortheniare;^  that.  In  pur- 
suance with  the  advice,  the  defendant  left 
town,  and  went  to  Surprise,  in  Grant 
county,  and  from  the>-etoStoffer8  place,  In 
Kearney  county.  We  do  not  think  the 
evidence  warranted  a  conviction  in  Grant 
county  There  was  no  evidence  that  the 
defendant  commenced  the  commission  of 
the  offense  charged  against  him  In  the 
county  In  which  he  was  tried.  The  lan- 
guage of  section  28  ol  the  Criminal  Code 
is:  "  When  a  public  offense  has  been  com- 
mitted partly  in  one  county  and  partly  In 
another,  or  the  act  or  effects  cunstltntlng 
or  requisite  to  the  coneummation  of  the 
offense  occur  In  one  or  more  counties,  the 
Jurisdiction  Is  In  either  county."  Now, 
can  It  be  said  that  the  act  of  the  d^end- 
ant  in  going  from  one  county  to  another, 
under  thR  advice  ot  counsel,  to  aid  a  per. 
son  In  maintaining  what  he  regarded  aa 
his  legal  rights,  constituted  any  element 
of  the  crime  alleged  ?  The  defendant  was 
charged  with  buying  and  receiving  stolen 
property  in  Grant  county.  It  Is  conceded 
that  he  did  not  buy  or  receive  the  mare 
In  Grant  county,  but  It  Is  Insisted  that  the 
overt  act  which  led  to  the  commission  of 
the  offense  hud  Ito  Inception  In  this  coun- 
ty. Can  thlB  be  true?  The  elementary 
principle  Is  so  firmly  established  that 
there  mast  be  some  act,  coupled  with  an 
evil  intent,  to  constitute,  In  law.  a  crime, 
that  It  Is  but  necessary  to  state  It.  Sup- 
pose It  should  aopear  that  the  defendant 
started  from  Ulysses  tor  the  purpose  of 
obtaining  the  mure  in  Kearney  county,  it 
might  be  said  that  the  evil  intent  existed 
in  his  mind,  but  unlesa  that  evil  intent 
was  combined  with  some  act  In  Grant 
county  the  offense  would  not  be  complete. 
We  do  not  think  the  fact  that  the  defend- 
ant traveled  from  one  county  to  another 
was  such  an  overt  act  as  would  const!. 
tute  an  offense.  The  evil  intent  might 
have  existed  In  the  mind  of  the  defendant 
while  in  Grant  county;  yet.  if  no  act  wbb 
committed  there,  one  necesHary  element  of 
the  crime  would  be  lacking.  There  must 
be  a  oonenrrence,  1b  point  of  tims,  ol  the 
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act  aod  Intent,  to  constltnte  an  oSeose. 
II  tbe  evil  Intent  exiated  In  the  defendant's 
mind  In  Grant  county,  to  ree^ve  the  ani- 
mal charged  to  bare  been  stolen,  there 

was  nn  act  conpled  Tvlth  each  Intent,  and 
hence  there  wus  no  completed  crime  com- 
mitted In  Grant  coanty  by  tbe  defendant. 
It  Is  recommended  that  the  Jadgment  of 
the  district  court  be  rerersed. 

Pkb  Curiam.  It  Is  so  ordered;  aU  tbe 
JoBtices  concarrins. 

(46  Km.  264)  " 

Andrews  v.  Lovb  et  ju.i 
(Afpreme  Court  of  KcmKu.   Kay  9, 189L) 

SUnsw  OR  Apfiai.  —  Tbhporaht  Imjuhctioit — 

HuTKArsnxa  Tax  Lbtt. 

1.  As  order  of  the  district  ooort,  or  a  Judge 
thereof  at  chambers,  allowing  a  temporary  u- 
lunctloD,  DUCT  be  reviewed  in  the  supreme  ooort 
oefore  final  fudgmimt  in  the  case. 

9.  Before  an  injunotion  can  be  granted  to  re* 
strain  the  levying  or  oollection  of  a  tai:,  some 
step  must  be  taken  by  the  taxing  ofQoen  towards 
the  levying  or  oollection  of  the  same. 

8.  Wyandotte  &  £.  C.  Bridge  Co.  v.  Board  of 
Coon^  Com'rs,  10  Ean.  826;  Challlss  r.  City  of 
Ateblscu,  89  Eao.  S70,  18  Pao.        19B,  dted  and 
followed. 
(SvUohus  by  Strang^  C.) 

Com mlsai oners'  decision.  Error  from 
district  court.  Cowley  county;  M.  O. 
Thocp,  Judge. 

John  W.  shartel,  for  plalntlO  In  error. 
Eatotit  Pollock  A  Love,  for  defendants  In 
error. 

Strang,  C.  This  was  an  application  by 
the  tax-payers  of  sewer  district  No.  1,  Ar- 
kansas City,  for  a  temporary  injunction, 
made  before  tbe  district  Judge  of  Cowley 
eonnty  at  etaambera,  to  enjoin  the  defend- 
ant city,  and  the  mayor  and  clerk  thereof, 
from  making  and  collecting  certain  assess- 
ments against  the  proporty  of  the  plain- 
tiffs In  payment  of  bonds  which  It  is  al- 
leged were  about  to  be  Issued  to  pny  for 
tbe  construction  of  a  system  uf  sewers  in 
said  district,  and  to  enjoin  the  said  city, 
and  the  mayor  and  eleiic  thereof,  from  is- 
suttig  said  bonds  to  pay  for  said  sewer, 
and  to  enjoin  the  defendants  Andrews  and 
Quigley  from  obtaining,  or  attempting  to 
obtain  or  negotiate,  such  bonds.  The  ap- 
plication for  the  Injunction  was  made  on 
the  1st  day  of  August,  1800.  and  tbe  peti- 
tion, among  other  things,  alleged  that  the 
mayor  and  council  of  the  city  of  Arkansas 
City  had  attempted  to  create  within  said 
city  u  Bewer  district  kown  as  "Sewer  Dis- 
trict No.  1."  and  had  let  a  contract  to  M. 
1..  Andrews,  or  to  M.  L.  Andrews  for  J 
B.  Quigley,  for  the  construction  of  a  sys- 
tem of  sewers  In  said  sewer  district;  that 
tbe  said  contractors  did  not  comply  with 
tbe  terms  of  the  contract  In  the  construc- 
tion of  said  system  of  sewers,  but  uon- 
Btructed  sBid  sewers  in  such  a  negligent, 
carpleHs,  unHklllful,  and  unworkmanlike 
manner  as  to  render  them  useless  and  of 
no  value  to  satd  city ;  that  the  defendant 
city,  and  the  offlpeni  thereof,  unlawfully 
threaten  to  and  are  about  to  Issue  bonds 
for  said  work  todefendant  Andrews:  that 
the  defendant  Benedict,  clerk  of  said  city, 
Is  iibout  to  certify  the  amount  found  doe 
and  asMBsed  against  the  proper^  owned 

>reutlon  for  rebeariny  peodlog. 


by  these  plaintiffs  to  the  county  clerk,  for 
the  purpose  ol  being  spread  xmon  tbe  taz- 
roUa  ol  said  county.  The  appllcatloo  was 
heard  by  the  Judge  at  chambers,  a  dfr 

murrer  to  the  petition  was  overruled,  and 
a  temporary  Injunction  alloivedas  prayed 
for.  The  plaintiff  herein  objected  to  the 
order  allowing  the  temporary  injunction, 
and  comes  here  with  his  case  made  and 
asks  this  court  to  review  and  reverse  the 
order  of  the  Judge  allowing  said  tempo- 
rary injunction. 

The  first  question  Is  raised  by  a  chal- 
lenge to  the  Jurisdiction  of  this  court.  It 
Is  asserted  chat  an  order  of  a  Judge  at 
chambers  allowing  a  temporary  fnjnnc- 
tlonls  aniere  interlocutory  order.and may 
not  be  reviewed  by  this  court  before  flnal 
Judprment.  This  qoeatlon  involves  an  ex- 
amination ol  the  following  sections  of  onr 
statutes:  Section  287  of  the  Code  pro- 
vides as  follows:  "The  Injunction  provid- 
ed by  this  Code  Is  a  command  to  rrfraln 
from  a  particular  act.  It  may  be  the  final 
Judgment  In  an  action,  or  it  may  be  al- 
lowed as  a  provisional  remedy,  and,  when 
BO  allowed.  It  shall  he  by  order.*  The 
Judgment  In  this  case  is  clearly  not  the 
final  Judgment  In  the  action.  It  was  al- 
lowed by  a  Judge  at  chambers,  and  is  by 
said  Judge  declared  to  be  a  temporary  In- 
junction. It  is  nut,  and  could  not  be,  a 
final  Judgment  In  an  action,  because  a 

iudge  at  chambers  could  not  render  a  final 
ndgment,  and  heeaoaethe  action  Is  still 
pending  In  the  district  court,  and  no  final 
Judgment  has  ever  been  rendered  therein. 
Not  being  a  final  Judgment  In  a  case.  It 
follows  from  the  section  of  the  statute 
above  quoted  that  It  was  allowed  as  a 
provisional  remedy.  Does  any  statute  of 
our  state  permit  an  appeal  from  an  order 
allowing  an  lujunetlon  as  a  provisional 
remedy?  It  Is  conceded  that  It  an  appeal 
lies  from  such  an  order  It  Is  by  force  of 
some  statutory  provision.  Section  642  of 
the  Code  rendu  as  follows:  "The  supreme 
court  may  reverse,  vacate,  or  modify  a 
Judgment  of  the  district  court  tor  ermn 
appearing  on  the  rerord,  and  in  the  re- 
versal of  such  Judgment  or  order  may  re- 
verse, vacate,  or  modify  any  Intermediate 
order  Involving  the  merits  of  the  action, 
or  any  portion  thereof.  The  supreme 
court  may  also  reverse,  vacate,  or  modify 
any  of  the  following  orders  of  tbe  district 
court,  or  a  Judge  thereof:  First,  A  final 
order.  Seeond.  An  order  that  grants  or 
refuses  aconttnoance;  discharges,  vacates, 
or  modifies  a  provisional  remedy;  or 
grants,  refuses,  vacates,  or  modifies  an  in- 
junction; thot  grants  or  refuses  a  new 
trial;  or  that  conflrmd  or  refuses  to  con- 
firm tbe  report  of  a  referee;  or  that  sus- 
tains or  overrules  a  demurrer.  Third.  An 
order  that  Involves  the  merits  of  an  ac- 
tion, or  some  part  thereof.  **  The  conten- 
tion of  the  defendants  in  error  Is  that  the 
Injunction  mentioned  in  the  above  section, 
and  from  which  nn  ap|>eal  may  be  taken 
under  the  provisions  thereof ,  Is  the  final 
Judgment  In  the  action,  and  that  there  Is 
no  other  provision  for  an  appeal  from  an 
Injunction,  and  therefore  no  appeal  from 
an  order  allowing  an  Injanctlon  as  a  pro- 
visional remedy.  We  do  not  think  such 
eontentlon  la  supported  byafiUreonatror 


Digitized  by  Google 


-Kan.) 


STATE  0.  OBEOOBY. 


741 


tion  ot  tbe  whole  section.  Tbe  flrat  part 
oftheBectlon  pruTldes  that  "tbe  supreme 
court  may  WYene,  vacate,  or  modify  a 
jodKment  of  the  dletrlct  court,— that  to, 
the  supreme  court  may  revenie,  vacate,  or 
modify  a&y  final  Judgment  ot  Ute  district 
court,  which  Includes  the  final  Judgment 
In  an  Injunction  proceeding  as  much  as 
the  final  Judgment  in  any  other  kind  of  an 
action.  This  part  of  the  section  then  pro- 
vides lor  the  reversal,  vacation,  or  modi- 
fication of  an  Injunction  when  such  lajunc- 
tlon  fa  the  final  Judgment  In  an  action. 
Further  along  In  the  section  It  provides 
that  "the  supreme  court  may  also  reverse, 
vacate,  or  modify  any  of  the  following  or- 
ders ot  the  district  court,  or  a  Judge  there- 
of: First,  a  final  order;  second,  an  order 
that  grants  or  refuses  a  continuance,  dis- 
charges, vacates,  or  modifies  a  proTlslonal 
remedy,  or  grants,  refuses,  vacates,  or 
modifies  an  Injunction,"— that  Is, an  order 
that  grants  an  injunction.  An  Injunction 
allowed  by  an  order  is  a  provisional  reme- 
dy. It  Is  not  allowed  by  an  order  wheu 
it  Is  a  final  Judgment.  It  is  clear  to  us 
that  tbe  injunction  mentioned  In  this  sec- 
don  Is  an  injunction  employed  as  a  pro- 
visional remedy,— an  Injunction  allowed 
by  an  order  of  the  court,  or  a  Judge 
thereof.  Bee,  also,  Wyandotte  &  K.  C. 
Bridge  Co.  v.  Board  of  County  Com'rs,  10 
Kan.  826;  Challlse  v.  City  ot  Atchison,  39 
Kan.  276,  18  Fac.  Rep.  196;  Suavely  v. 
Baggy  Co.,  86  Kan.  106.  12  Pae.  Bep.522. 
In  this  last  case  Jndga  YALBHTiNa,  writ- 
ing the  opinion,  says :  **^cb  reference  to 
all  provisional  remedies  except  injunctions 
the  statute  uses  only  the  words  'dis- 
charges,*'vacates,' and 'modifies.'  Hrace. 
as  the  statutes  show,  it  was  clearly  not 
the  intention  of  tbe  legislature  that  an  or- 
der of  the  district  court  granting,  refusing, 
confirming,  or  sustaining  a  provisional 
remedy,  except  as  to  Injunctions,  should 
be  re^wed  in  the  sniveme  coart  prior  to 
the  final  Judgment  in  the  case;  nor  was  It 
the  intention  of  tbe  legislature  that  an  or- 
der 'Involving the  merits*  of  a  provisional 
remedy,  except  as  to  Injunctions,  should 
he  reviewed  by  tbe  supreme  court  prior  to 
such  final  Judgment,  unless  such  order  dis- 
charged, vacated,  or  modified  the  provis- 
ional remedy.  The  legislature  had  the 
whole  subject  of  tbe  reviewing  of  Judg- 
ments and  orders  under  consideration, 
and  evidently,  from  the  language  need.  It 
did  not  Intend  that  an  order  granting,  re- 
fusing, confirming,  or  sostalnlng  any  pro- 
Tlslonal remedy,  except  an  Injunction, 
should  be  re-examined  by  the  supreme 
court  prior  to  the  final  Judgment.  **  While 
the  question  of  an  appeal  from  an  order 
allowing  an  Injunction  as  a  provisloual 
remedy  was  not  involved  In  the  case  under 
consideration  at  the  time.  Judge  Talbn- 
TiHB  seems  to  have  considered  the  whole 
subject  of  review  of  Judgments  and  orders, 
and  among  other  tblngs  to  have  conclud- 
ed that  the  statute  authorized  tbe  review 
of  an  order  of  the  district  court  or  Judge 
thereof  allowing  an  Injunction  as  a  pro- 
visional remedy,yet  we  think  his  constrac* 
tion  of  the  statute  In  that  regard  the 
proper  one  to  put  upon  It.  and  therefore 
we  say  that  an  order  of  the  district  court 
Mr  Judge  thereof  oUo  wine  an  Injunction  as 


A  provisional  remedy  may  be  reviewed  by 
this  court  without  waiting  for  a  final 
Judgment  In  the  case. 

This  case  being  property  here  for  review 
we  will  next  consider  tbe  question  raised 
by  the  demurrer  to  tbe  petition,  which 
was  overruled.  The  demurrer,  among 
other  things,  alleged  that  said  petition 
failed  to  state  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendants. 
This  branch  of  tbe  demurrer  challenged 
the  petition  generally,  and  therefore,  if  for 
any  reason  tbe  petition  tailed  to  state  a 
eause  of  action,  it  was  error  to  overrule 
the  demurrer  tbereto.  Under  the  law  as 
enunciated  In  the  case  ot  Wyandotte  &  K. 
C.  Bridge  Co.  v.  Board  ot  County  Com'rs, 
10  Kan. S26. followed  in  the  case  of  Challiss 
V.  aty  ol  Atchison,  39  Kan.  276.  18  Pac. 
Bep.  19S,  this  case  seems  to  have  been  pre- 
matnrely  brought  In  the  former  case  It 
was  held  that,  before  an  Injunction  can  be 
granted  to  restrain  the  levying  or  collec- 
tion of  a  tax,  some  step  must  be  taken  by 
the  taxing  officers  towards  the  levying 
or  coUectiog  ot  the  same.  The  language 
of  tbe  petition  In  that  case,  so  tar  as  it  re- 
lates to  the  particular  question  now  un- 
der consideration,  is  similar  to  tbe  lan- 
guage ol  the  petition  In  this  case.  The  pe- 
tition In  that  case  says  **  that  said  defend- 
ant is  about  to  issue  bonds  of  said  county, 
and  Is  about  to  cause  to  be  levied  a  tax 
upon  the  taxable  property  of  said  couuty 
to  pay  interest  upon  said  bonds. "  In  tbe 
present  petition  the  allegations  are  "that 
ttie  defendant  city  and  the  officers  thereof 
unlawfully  threaten  and  are  about  to  Is- 
sue bonds  for  said  work  to  M.  L.  Andrews, 
and  that  the  clerk  ot  said  city  Is  about  to 
certify  the  amount  found  due  and  as- 
sessed against  the  property  of  tbe  plain- 
tiffs, to  the  county  clerk,  to  be  spread 
upon  tbe  tax-rolls.'*  In  the  lust  case 
above  cited  it  Is  said :  *  It  Is  the  levy,  col- 
lection, or  proceeding  to  enforce  an  alleged 
tax,  charge,  or  assessment  that  may  be 
enjoined.  In  this  case,  as  In  that,  the 
petition  does  not  allege  "either  a  levy, 
collection,  or  proceeding  to  enforce"  the 
alleged  tax.  charge,  or  assessment,  but 
does  all^ce  that  the  city  threatens  and  ia 
about  to  Issue  bonds,  and  Is  about  to  cer- 
tify the  asseesment  against  the  property 
of  the  plaintiffs  to  the  county  clerk,  to  be 
placed  upon  the  tax-roll  of  the  county. 
Tbe  plaintiffs  could  not  be  hurt  until  a 
levy  was  made,  or  some  attempt  is  being 
made  to  collect  the  tax  assessed  against 
tbe  property.  There  are  many  other  ques- 
tions In  this  case,  but  as  to  all  of  them  we 
express  no  opinion.  It  Is  recommended 
that  the  order  of  the  Judge  idlowlng  the 
Injunction  be  reversed. 

Pkr  Curiam.  It  la  so  ordered;  all  tbe 
Justices  concurring. 


(48  Kan.  Z90) 

State  t.  Orboobt.i 
(SupraiM  Court  of  Smcos.  Uay  9, 180L) 

Gums  AaAum  Commas  •-  PaasamDW  FAZ«a 

AooouKT— I^iDionfBirr. 
An  indictment  which  charges  that  the  de- 
fendant named  therein  made  out  an  aooountiwainBt 
Finney  county  for  11,651.05  in  favor  of  hlnueU, 
and  attached  theretoa  statement  that  theohmges 

*  Petition  for  rehearing  pending. 
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sre  the  le^I  and  ordloary  charges  for  the  boty- 
Ices  ntuned  therein;  that  credit  has  been  given 
the  county  for  all  payments  and  olCsets  to  which 
it  Is  entitled ;  and  that  the  acoount  is  Junt,  cor 
reot,  is  due  and  unpaid;  which  statement  was 
sworn  to  before  the  coimtj  clerk  of  said  county; 
and  the  account  was  thea  filed  in  his  ot&ce  by 
said  defendant,  to  be  presented  to  the  board  of 
county  commissioners  for  their  action  tbereon 
when  they  should  meet;  and  alsoalloges  tbat  the 
charges  therein  were  not  the  legal  and  urdinary 
charges  for  such  services,  but  were  greatly  in 
excess  of  tne  1^1  and  ordinary  charges  for  such 
services;  thatcredit  had  not  been  given  thecoun- 
tyon  said  account  for  payments  made,  and  offsets 
to  which  it  was  entitled;  that  the  account  was 
not  tme,  correct,  due  and  unpaid,  but,  oo  the  ctm* 
trary,  was  nntrue,  incorrect,  and  baa  been  paid ; 
and  that  the  defendant,  in  making  oath  to  said 
account,  ai-ted  willfully  and  corruptly,— states  a 
public  offense,  and  it  was  error  for  the  court  to 
sustain  a  motion  to  quash  said  Indictment  upon 
the  ground  that  it  does  not  state  an  offense. 
(Syllatyus  by  Strang,  C.) 

CommiaHloners'  declelon.  Error  from 
dlatrlct  coart,  Flnuey  eonnty ;  A.  J.  Ab- 
BUTT,  Judge. 

J.  N.  Tvea,  Atty.  Gen.,  and  H.  F.  Mttaouy 
for  tlie  State.  Uopkias  A  Hoaklatoa,  tor 
uppeltee. 

Strang,  0'.  In  this  case  the  grand  Jnry 
of  FJniiey  county,  Kan.,  found  an  Indict- 
ment ajfainstthedefendant,  J.  W.Gregory, 
charging  Mm  with  tliecilme  of  perjury  In 
taking  tlie  following  oath,  attached  to  an 
account  HRainut  the  county  of  Finney  tn 
favor  of  the  (Janlen  City  Sentinel: 

"County  voucher:   The  County  of  Fin- 
ney, in  the  Kltite  of  Kansas,  to  theGarden 
City  Sentinel,  Dr.: 
September  2Ttb,lS^e.  To  publishing  eleo- 

tion  proclamatiuQ,  Kansas,  Texas,  and 

8.  w.  Riv,...  CMoeso 

To  publisblDg  petition,  same   444  75 

•1,551  05 

"Statement ;  Finney  eoonty,  Kansas— 
m.:  I  (1u  Moleninly  swear  that  I  aiu  the 
withln-naiued  claimant,  and  tbat  1  have 
liad  the  means  of  knowing  personally  tbe 
facts  therein  set  forth;  tbat  I  have  glreu 
cretllt  to  said  county  for  all  puynienta 
anil  offsets  to  which  It  is  entitled;  that 
the  charges  therein  are  the  legal  and  or- 
dlnury  chnrgeafor  such  services,  dollar  for 
dollar,  and  iliat  thp  within  accountis  Just 
Hud  correct,  Is  tine  and  unpaid.  So  help 
ine  God.  J.  W,  Gbkgory.  Sworn  tu  and 
Hubscrlbed  beture  me,  this  17th  day  of  No- 
vember, A.  D.  18S8.  O.  V.  FoLBOM,  Co, 
nerk." 

Attached  to  said  account  and  aflldavlt 
was  a  further  Itemized  statement  of  the 
same  account,  and  also  copies  of  the  proc- 
lamation and  ijetitlon  for  the  publlcatlou 
of  wlilch  tbe  account  waa  rendered,  with 
proof  of  their  publication.  When  sworn 
to,  the  account  was  presented  by  the  de- 
fendant to  the  county  clerk  to  be  hied  as 
a  claim  uRuinst  said  county  of  Finney. 
The  indictment  alleges  that  said  state- 
ment »o  Hworn  to  was  not  true;  ttiat  an 
account  for  tlie  same  services  had  previ- 
ously been  presented  to  the  board  of  coun- 
ty <romralBiilonera  and  allowed,  and  a  war- 
rant Issued  in  payment  therefor;  thataald 
charges  were  not  the  uaual  and  ni*dlnary 
charges  tor  such  services,  hut  were  great- 


ly In  excess  of  tbe  uanal  and  ordinary 
chargea  for  such  services;  that  one  Item 
of  $444.75,  a  part  of  said  account,  was  not 
a  proper  or  legal  charge  against  aald 
county  under  any  circumstances;  tbat  the 
defendant,  in  taking  sntd  oath,  acted  un- 
lawfully, feloniously,  wlUtully.  and  cor- 
ruptly. A  motion  to  quash  tbelndictraent 
was  presented  to  tbe  district  court,  and 
overruled.  Trial  by  the  court  and  a  Jury 
was  had,  resulting  in  a  conviction  of  the 
defendant.  Motions  for  new  trial  and  In 
arrest  of  Judgment  were  argued  and  over- 
ruled. These  motions  were  heard  and 
passed  upon  Angust  1, 1889.  August  IStta. 
thereafter,  a  new  motion  for  new  trial  was 
heard  by  the  same  court,  and  sustained. 
Then  a  second  motion  to  quash  tbelndict- 
raent was  entertained  by  tbe  court;  and 
this  time  U.  too,  was  sustained.  The 
state  appeals,  and  the  question  U,  does  tbe 
Indlctraeut  chai>£e  an  offensn?  We  think 
It  does.  Section  148  of  thecrimes  act  reads 
as  followa:  "Erery  person  whoshall  will- 
fully and  corruptly  swear,  testify,  or  af- 
tirm  falHCly  to  any  material  matter,  upon 
any  oath  or  affirmation  or  declaration 
legally  administered  In  any  cause,  matter, 
or  proceeding  before  any  court,  tribunal, 
public  body,  or  officer,  shall  be  deemed 
guilty  of  perjury. " 

Counsel  for  defendant  exhibit  a  good 
deal  of  industry  and  skill  In  the  prepara- 
tion of  their  brief  in  thia  court,  bat  the  re- 
sult of  their  labor  consists  principally  la 
technical  objections  to  the  Indictment, 
with  argument  and  citations  In  support 
of  them,  all  of  which  Is  unsulted  to  the 
condition  of  things  under  our  statutes. 
We  have  statutes  providing  for  the  pres- 
entation of  claims  against  the  counties  of 
the  state  to  tbe  boai'd  of  county  commis- 
sioners of  tbe  reapeetive  counties  tor  al- 
lowance and  payment.  Such  statutes 
provide  that  claims  so  presented  shall  be 
accompanied  by  a  statement  that  the 
charges  therein  are  the  legal  and  ordinary 
charges  for  the  kind  of  services  for  which 
the  claim  Is  made;  that  credit  has  been 
given  the  county  for  all  payments  tbere- 
on, and  for  all  off-sets  which  the  county 
has  a  right  to  recoup  against  tbe  same; 
and  tliat  the  account  Is  Just  and  correct, 
Is  due  and  unpaid.  The  statute  also  pro- 
vides that  this  statement  must  be  verified 
upon  the  oath  of  tlie  claimant.  The  In- 
dictment charges,  and  counsel  for  defmid- 
ant  admit  In  their  brief,  that  the  defend- 
ant made  out  a  claim  against  the  county 
of  Finney  for  services  rendered  tbe  coun- 
ty, and  attached  thereto  the  statementr^ 
quired  by  law,  and  swore  to  the  same  be- 
fore tbe  clerk  of  the  county,  who  is  e:a 
officio  tbe  clerk  ol  tlie  board  of  county 
commlfnioners,  and  filed  said  atatement 
with  said  clerk  to  be  presented  to  the 
board  of  county  commlsssloners  To  beact- 
ed  on  by  them  when  they  should  meet. 
We  think,  when  this  was  done,  It  done 
willfully  and  corruptly,  the  crime  of  per- 
Jury  was  accomplished.  All  argument 
that  the  oath  was  not  In  a  material  mat- 
ter, that  It  was  not  taken  inajndiclalpro- 
eeedlng  nor  before  a  Judicial  tribunal,  is 
nnavaillng,  in  the  presence  of  oar  statntes 
which  provide  for  the  very  thing  to  be 
done  that  was  don^  and  also  ol  aeetton 
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148,aboTeqiioted,  wtaleb  provldee  tbat  the 
oatb  may  be  taken  before  a  public  officer, 
and  tbat  U  It  la  lalae.and  la  made  wilUulIy 
and  curroptly,  It  shall  constitute  perjory. 
The  matter  In  connection  with  whicb  the 
oatb  was  taken  was  a  clulm  affalnat  the 
connty  for  the  sum  of  $1,561.05.  Can  It  be 
said  that  a  claim  lor  each  an  amoant 
aKainet  the  county  la  not  a  material  mat- 
ter, or  can  it  be  eald  that  the  oath  coanch 
a  claim  la  not  material  to  the  claim,  when 
the  atatnte  expressly  provides  that  the 
claim  shall  be  verlfled  by  oatb 7  ButltJa 
said  by  the  counsel  In  their  brief  that  the 
matter  of  the  claim  and  oath  thereto  are 
not  materlai.  because  thestatement  of  the 
claim  which  was  snoru  to  Hhows  upon  Its 
face  that  It  was  barred  by  the  statute  re- 
lating to  the  praseatatioD  of  claims 
afcalDst  counttefi.  IVedo  not  tblnk  this 
relieves  the  defendant  from  the  result  of 
bis  conduct  In  maklni;  and  swearing  to 
the  claim,  but.  If  material  lo  this  connec- 
tion at  all.  should  operate  rather  as  an 
i^frra ration  uf  the  offense,  since  It  neces* 
sarily  admits  an  attempt  on  the  part  ol 
the  defendant  to  collect  a  claim  that  coun- 
sel say  the  board  of  county  cnmmlHelonem 
are  by  statute  expressly  prohibited  from 
paylnie.  We  tblnk  the  information  states 
an  offense.  It  follows,  therefore,  that  the 
court  committed  error  In  sustaining:  the 
motion  to  quash.  It  Is  recommended  that 
the  action  of  the  court  In  quavblnff  tbe  iD> 
dletmrat  be  reversed,  and  the  eaoae  re- 
manded tor  further  proceeding. 

PRR  GimiAU.  It  la  BO  ordered;  all  the 
tnstlcea  eoncurring. 


W  K«n.  310) 

8TATB  V.  PrOBASCO  9t  «/. 

(Supreme  Court  lif  Kanaaa.   Hay  9, 1881.) 
Oanti^VAi.  Law— DBTBKDATr  am  Witne8s~Cmm- 

BZAMINATIOK— -EzCBFTlOm  TO  RCUNOI. 

L  A  defendut  who  volantarlly  becomes  a 
vrltuess  In  his  own  behalf  Is  mbjeot  to  thu  same 
nile  as  any  other  witDoas,  and  may  be  asked  by 
the  state,  on  crow-examination,  li  be  had  not 
been  oonricted  of  larceny  at  the  breTlous  term  of 
the  same  court  in  which  ho  was  being  tried. 

9.  Error  cannot  be  predicated  tipOD  inatrue- 
tlons  glTen,  but  not  excepted  to  at  the  time. 

B.  An  Objection  to  endenoe^  to  be  STsllable, 
should  be  made  and  eioeptad  to  when  it  U  Intro- 
duced. 

IBifiUUm*  by  Oraen,  C.) 

Commleslonera*  decision.  Appeal  from 
district  court.  Cowley  county;  M.  Q. 
Truup,  Jud^e. 

W.D.  BalfhUI.  for  appellant.  J.  N.  Ivea, 
Atty.  Gen.,  and  C  h.  Hwarta,  for  tbe 
State. 

Obbbh,  C  Tba  appedl«nt  Frank  Handy 
was  convicted,  with  one  Jake  Frobasco, 
at  the  September  term,  1890,  of  the  district 
court  of  Cowley  county,  of  grand  larceny, 
and  was  sentenced  to  Imprisonment  in 
the  penitentiary  for  three  years.  He  ap- 
peals to  this  court,  and  asks  a  reversal  of 
tbe  Judffmrnt  aod  Beuteace,  upon  a  num- 
ber of  grounds. 

1.  It  iB  olalmed  tbat  daring  tbe  cross- 
examlnaCtDP  ol  tbe  appellant  the  state 


was  permitted,  against  his  objection,  to 
ask  the  following  question:  "As  a  matter 
of  fact,  at  tbe  last  term  of  this  court  yon 
were  convicted  of  grand  larceny,  were  yon 
not?"  which  was  answered:  *  Yes,  sir;  I 
pleaded  guilty  here  to  larceny  last  court," 
— and  tbat  this  was  error.  Theclalmof  the 
appellant  Is  not  well  founded.  This  court 
has  said,  where  a  defpudnnt,  In  a  criminal 
case,  takes  tbe  witness  stand  to  testify  lu 
bis  own  behalf,  he  assumes  the  character  • 
of  H  witness,  and  Is  entitled  to  the  same 
privileges,  and  subject  to  tbe  same  tests, 
and  to  be  contradicted,  discredited,  or  Im- 

geached  tbe  same,  as  any  other  witness, 
tate  V.  Pfetterle,  86  Kan.  80, 12  Pac  Hep. 
406.  and  authorities  there  cited.  As  stat- 
ed In  tbe  opinion,  these  authorities  are  to 
the  effect  that,  for  the  pnrpoae  of  Impair- 
ing his  credibility,  a  witneas  may  be  cross- 
examined  aa  to  specific  facts  tending  to 
discredit  blm  as  a  witness,  although  such 
facta  are  Irrelevant  and  collateral  to  the 
main  issoe.  Under  the  rule  thus  estab- 
lished there  was  no  error  In  the  cross-ex- 
amination ut  the  appellant. 

2.  Complaint  is  also  made  that  the  trial 
court  erred  In  Its  charge  to  the  jury  con- 
cerning a  conspiracy  between  the  defend- 
ants on  trial  and  the  admissions  of  one  of 
the  defendants.  We  cannot  consider  this 
error,  for  the  reason  that  no  exception 
was  taken  to  the  giving  of  the  Instruc- 
tions or  any  portion  of  tbem.  This  court 
will  not  review  iBBtmctions  given  by  tbe 
district  court  to  the  lury  unices  they  are 
excepted  to  at  the  time.  Commissioners 
V.  Boyd,  81  Kan.  766,  S  Pac.  Rep.52S;  Oaf- 
ford  V.  Hall,  8»  Kan.  166. 17  Pac.  Rep.  861; 
Mercantile  Co.  v.  Fullam,  43  Kan.  IRl,  23 
I'ac.  Rep.  104.  Section  219  of  tbe  Criminal 
Code  provides  that  exceptions  to  any  de- 
cisions of  the  court  may  be  made  In  tbe 
same  manner  as  provided  by  law  in  civil 
cabes. 

S.  The  appellant's  last  assignment  of 
error  Is  tbat  the  conrt  permitted  the 
state  to  ask  the  defendant  Proba8CO**lf 
Handy  did  not  have  a  sister  upon  whom 
ho  [Probasco]  was  waiting  and  tor 
that  reaeon  be  was  attempting  to  shield 
Handy.  No  objection  was  made  to  tbe 
question,  and  no  exception  taken  at  the 
time.  An  objection,  to  be  available,  must 
run  to  the  specific  testimony  which  is  ob- 
jectionable. State  V.  Cole,  22  Kan.  474; 
Long  V.  Kasebeer,  28  Kan.  240.  Tn  this 
case  no  objection  was  made  to  the  ques- 
tion, and  no  exception  taken  at  the  time 
to  the  answer;  hence  the  error  cannot  be 
conMdered.  It  is  recommended  that  the 
Judgment  be  affirmed. 

Pbr  Cdbiau.  It  Is  eo  ordcnd;  an  tbe 
JastiesB  eoncnrrtng. 


  (M  Kan.  XB) 

Appeal  of  LowB.1 

(Supreme  Court  cf  Karuta.   Hiay  9. 1891.) 
Coan  nr  Cbimixal  Oasbs— CosmnmoitAi,  Law. 

1.  ITdthersectloD37S(rfthealnieiaet(Oomp. 
Lftwa  1885,  p.  86U)  nor  896  of  the  Code  of  Crtmlaia 
Proeedore  (Compi  Laws  1886,  p,  780)  Ife  nnoeastt 
tuUonal  and  void. 

%  A  qnostlon  as  to  tbe  proper  tazsOon  ol 
costs  will  not  be  oooaldered  in  lUa  oourt  withoM 

>retf tlon  for  reheariag  p«Bdla» 
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ft  mottfln  to  retaz  tau  lieaii  aeted' apon  t)7  Ow  oonrt 
below. 

{Sullobiu  by  Simpson,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Elk  county;  M.  Q.  Troup, 
Jadge. 

M.  B.  LIfibt  and  J.  F.  Bee&iDao.  for  peti- 
tioner. Luther  Scott  and  J.N,  Irea,  Atty. 
Qen.,  tor  respondent. 

Simpson,  C.  An  Information  was  filed 
against  one  F.  Keeter  Id  the  dtstrlct  court 
ofChatitBuqua  county  charging  that  the 
defendant  on  the  23d  day  of  AngURt,  1889, 
onlawfully,  wllJtnlly,  and  maliciously 
made,  composed,  and  circulated  against 
the  appellant,  S.  Lowe,  a  certain  false, 
malicious,  defamatory,  and  scandalous 
letter,  writing,  and  coram  nnlcatlon»  set 
forth  In  foil  in  said  loformatlon.  A  change 
of  renae  was  taken  to  Elk  county,  and  the 
case  was  tried  in  the  district  court  of  that 
county  before  a  Jury,  and  a  verdict  re- 
turned October  14, 1889,  finding  the  defend- 
ant not  guilty ;  that  the  prosecution  was 
Instituted  wltboat  probable  cause  and 
from  malicious  mottres ;  and  sta  ting  the 
name  of  the  prosecuting  witness  to  beS. 
Lowe.  The  defendant,  Keefer,  was  dis- 
charged from  custody  without  day.  On 
the  17th  day  of  October,  1890,  the  appel- 
lant, as  prosecuting  witness,  filed  a  mo- 
tion for  a  new  trial  so  far  as  the  verdict 
related  to  him  us  a  prosecuting  witness, 
which  was  overruled.  On  the  18th  day  of 
October  he  filed  a  motion  In  arrest  of  Judg- 
ment, and  this  was  overruled.  The  dis- 
tinct causes  tor  a  new  trial  and  arrest  of 
Judgment  were:  First.  That  upon  the 
trial  had  he  bad  not  been  beard  either  In 
persoD  or  by  bis  attorney  In  his  own  de- 
fense touching  the  matter  In  controversy, 
being  neither  plaintiff  nordefendant  In  the 
action.  Second.  That  thetrialcourterred 
In  matters  of  law,  perniittlngcertaln  depo- 
sitions to  be  read,  and  In  certain  Instruc- 
tions respecting  the  same.  Third.  Error 
in  Instruction  respecting  nection  326.  c.  82. 
Code  Crim.  Proc.  Fourth.  That  the  vei^ 
diet  Is  contrary  to  the  law  and  the  evi- 
dence In  the  case.  Ftftb.  That  the  court 
erred  In  Its  Instruction  respecting  section 
275,0. 81,Com  p.  La  ws  1 8S5 ;  t  hat  said  section 
Is  unconstitutional  and  void.  On  motion 
for  arrest  of  Judgment  he  claimed  he  had  a 
right  to  be  beard,  and  that  he  bad  a  right 
to  a  separate  trial,  which  he  demands. 
The  court  pronounced  Judgment  on  the 
rerdlct  that  S.  Lowe  pay  all  costs  of  said 
action,  taxed  at  91,053.40;  thathe  be  com- 
mitted to  the  Jail  of  Elk  county  until  such 
costs  are  paid,  or  until  he  execntee  a  good 
and  Bufflcient  bond,  with  two  or  mure 
sureties.  In  the  sum  of  $2,500,  to  be  ap- 
proved by  the  sherilTotaald  county,  con- 
ditioned that  he  pay  all  costs  In  said  ac- 
tion within  six  months  from  the  date  of 
said  Judgment.  At  the  time  the  Judgment 
for  costs  was  rendered  and  the  various  rul- 
ings of  the  trial  court  were  made,  the  ap- 
pellant saved  exceptions.  A  bill  of  excep- 
tions was  duly  signed  by  the  court  and 
attested,  and  an  appeal  taken  to  this 
court.  Borne  of  the  auestlons  discussed 
by  the  counsel  tot  the  appellant,  both  In 
tais  oral  argument  and  his  daborate  brt^, 
bare  been  decided  adverse  tu  bla  rtewu. 


He  claims  that  bofb  secticn  of  tbe 
crimes  act  and  section  826  of  the  Code  of 
Criminal  Procedure  are  unconstituUonal 
and  void  lor  a  variety  of  reasons. 

1.  We  are  met  by  a  very  serioos  question 
on  thethresholdottheuonslderatonol  this 
record,  and  that  Is  whether  this  couit  can 
review  tbe  rulings  and  proceedings  of  the 
court  below.  We  areasked  tosetasldethe 
Judgment  of  the  court  below  against  this 
appellant  for  costs  lor  the  reason  that  the 
lower  court  committed  many  grievous 
errors  of  law  at  the  trial,  and  because  the 
statutes  authoriring  such  a  Judgment  ol 
costs  are  unconstitutional  and  void.  In 
the  case  of  State  v.  Zimmerman,  81  Kan. 
85, 1  Pac.  Bep.  257,  which  was  a  prosecu- 
tion for  criminal  libel,  the  Jnry  acquitted 
the  defendant ;  found  that  the  prosecution 
was  Instituted  without  probableeauseand 
from  mallcluus  motives.  On  motion  of 
the  defendant  the  part  of  tbe  verdict  was 
set  aside  that  found  want  of  probable 
cause  and  malicious  motives,  and  a  Judg- 
ment tor  costs  was  rendered  against  Leav- 
enworth eonnty.  The  state  reserved  the 
question  of  costs  under  section  283  of  the 
Crimloal  Code,  and  appealed  to  this  court. 
This  court  say;  "In  all  prosecutions  for 
llhel,  the  Jury  have  the  right  to  determine, 
at  their  discretion,  the  law  and  the  fact, 
and  therefore  the  Instructions  of  the  court 
are  not  to  bind  the  consciences  of  the  Jury, 
but  only  to  Inform  their  Judgments.  Un- 
der section  826  of  tbe  Criminal  Code  the 
Jury  trying  the  ease  exvrdsed  the  right 
permitted  by  thestatute  ofstatlng  In  their 
finding  tbe  name  of  the  proeecutor.  and 
that  the  prnsecutlon  was  instituted  with- 
out probable  cause  and  from  malicious 
motives.  The  court  had  no  power  to  set 
aside  a  verdict  In  such  a  ease,  and  It  was 
equally  powerless  toset  asldeapart  there- 
of. Therefore,  In  the  absence  of  such  pow- 
er, the  order  of  the  court  was  erroneous 
and  must  be  reversed."  O-ounseltor  plain- 
tiff in  error  criticises  this  decision,  and 
very  earnestly  Inquires  "why  the  trial 
court  had  no  power  to  set  aside  apart 
of  the  verdict. "  The  reason  is  an  obvious 
one:  It  Is  because  a  statute  ol  the  state 
expressly  gives  the  Jury  In  such  an  action 
the  rieht,  power,  and  discretion  to  deter- 
mine the  law  and  tbe  fact  for  themselves. 
Counsel  attacks  this  provision  of  the  stat- 
ute and  says  It  is  unconstitutional  and 
void,  but  he  forgets  that  within  his  mem- 
ory the  practice  In  criminal  cases  In  al- 
most all.  If  not  all.  of  the  states  was  for 
the  Jury  to  pass  upon  the  law  and  tbe 
facts.  The  force  of  another  universal 
practice  of  courts  everywhere  ought  to  be 
adverted  to,  and  that  Is,  when  a  Jury  re- 
turn a  verdict  of  not  guilty  in  a  criminal 
case,  tbe  trial  court  has  no  power  to  set 
It  aside  or  modify  It  In  any  raipect.  These 
findings  against  the  prosecuting  witness 
were  a  part  of  a  verdict  of  a  Jury  lo  a 
criminal  case,  wherein  express  power  by 
statutory  enactment  Is  given  a  Jury  to  de- 
termine both  the  law  and  tbe  facts.  The 
trial  court  has  no  power  to  Interfere  with 
that  verdict  in  anypr^ndlclal  reepect,and 
this  court  Is  as  poweriess  as  the  court  be- 
low. 

i.  The  conetltntionallty  of  tlie  othw 
statute  has  beeo  upheld  hgr  Uria  court  In 
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the  caw  of  In  re  Ebenhai^,  17  Kan.  618, 
(decided  many  years  ago.) 

3.  It  la  not  necesaary  for  us  to  attempt 
a  construction  of  eectlons  2u2  and  326  ol 
the  Criminal  Code,  ae  there  was  no  mo- 
tion to  retax  the  coatB  filed  in  the  court 
below,  and  the  record  dlsrloacs  nf  ruling 
on  that  queatlon.  It  Is  true  that  there  If* 
a  statement  made  by  the  clerk,  ntl  ached 
to  the  record,  long  after  Its  filins  In  thle 
conrt,  showing  that  the  full  amount  of 
costs  accruing  In  the  case  is  f  1,5^^5.94),  and 
of  this  It  is  said  that  $1,181  are  the  costs  of 

grosecQtlun  and  $404.90  of  the  defense: 
at  we  are  governed  by  the  record,  and 
that  recites  a  judgment  tor  costs  against 
the  prosecuting  witness  of  f  l,i>58.40.  All 
that  we  can  do  in  the  present  condition 
of  the  record  on  the  quoftion  of  costs  Is  to 
recommend  that  the  judgment  for  the 
amount  of  costs  named  therein  beuffirmed. 

Per  Curiam.  It  Is  bo  ordered;  all  the 
lastlces  concoiTing. 

(40  Kan.  430)  — — 

CvXY  OF  Aroentinr  et  rJ.  y.  Statb. 
(Supreme  Court  of  Kansas.    May  9, 1891.) 

MCXICIPAI.  COKFORATIONS  —  £KBCTI0N    OF  CiVT 

Hall  —  Hale  or  Real  Estate  —  Fcbchabb  or 
CiTT  Hall  Site— Isjusctios. 

1.  A  olty  of  the  second  class  is  authorized  to 
purcfaafie  a  site  and  erect  theteon  a  city  ball  Dec- 
essary  for  tbe  accommodation  of  its  officers  and 
the  transaction  of  its  business. 

2.  The  expediency  and  wisdom  of  purchasing 
a  site  and  constructiof:  such  a  building  are  to  be 
determined  by  tbe  mayor  and  council,  and  as  a 
reneral  rule  the  courts  cannot  interfere  with  their 
discretion  eltlier  in  the  selection  of  the  site  or 
the  time  when  such  a  building  shall  be  ereoted; 
and  tbe&ot  that  the  city  already  owns  a  lot  which 
was  acQuired  as  a  site  for  a  city  ball,  which  may 
be  unsuitable  and  inadequate,  will  not  preclode 
It  from  porchasing  another. 

8.  A  etty  has  express  aatbority  to  sell  Its 
real  property:  and,  waen  it  is  detenained  to  be 
expedient  and  necessary  to  do  so,  the  mayor  and 
council  may  dispose  of  the  same  at  such  time  and 
upon  such  terms  of  payment  as  they  deem  most 
conducive  to  the  Interests  of  the  city. 

4.  A  site  for  a  city  hall  may  bo  porchased  by 
a  city  in  pursuance  of  an  ordinance  passed  for 
that  purpase,  although  no  ordinance  has  been 
enacted  specifically  providing  for  the  construc- 
tion of  the  building. 

5.  The  mayor  and  council  maypurcbase  a  site 
for  a  city  hall  without  being  instructed  to  do  so 
by  a  vote  of  a  majority  of  uie  electors,  and  may 
pay  tor  the  same  out  of  any  money  provided  spe- 
cially for  that  purpose,  or  out  of  any  unexpended 
money  belonging  to  tbe  general  fund  of  tbe  city. 

6.  In  a  petition  filed  in  behalf  of  the  state  it 
Is  alleged  that  the  mayor  and  council  of  tbe  city 
of  A.  had  provided  by  ordinances  for  the  pur- 
chase of  a  ute  for  a  city  hall  and  to  pay  for  the 
same;  Uiat,  wofessing  to  have  been  instructed 
by  a  vote  of  the  people,  they  had  L-isued,  nego- 
tiated, and  sold  the  bonds  of  the  city  in  the  sum 
of  110,000  to  construct  a  building  to  be  known  as 
tbe  "City  Hall, "  and  to  furnish  oOloes  for  theva- 
rious  officers  of  tiie  city,  and  received  for  the 
bonds  so  negotiated  and  sold  the  sum  of  about 
(10,000,  which  amount  was  then  in  the  hands  of 
the  city  treasurer.  The  bonds  are  aUerrcd  to  have 
been  inegally  issued;  but  what  the  detects  were, 
or  whether  uiey  were  good  in  tbe  bands  of  inno- 
Mnt  holders,  was  not  stated.  It  was  further  al- 
leged that  the  mayor  and  oounoil  jawpoaed  to  ex- 
pend $1,600  of  the  proceeds  of  the  sale  of  the 
ponda  for  the  porchaae  of  oartaln  lots  upon  which 
to  ooDstruct  tbe  city  bail,  and  the  state  asked 
tbat  tbe  city  and  Its  ofDcers  ba  oujobled  from  ex- 


pending the  money  for  that  purpose.  Selcl,  upon 
a  demuiTer,  that  the  allegations  of  the  petition 
do  not  disclose  such  an  interest  In  the  public  as 
would  authorise  the  state  to  maintain  the  action. 
(SuUabus  by  the  CourL) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Miller,  Judge. 

Action  ol  injunction,  broagbt  in  the 
name  of  the  state  by  the  county  attorney 
ol  Wyandotte  county,  to  enjoin  the  city 
of  Argentine  and  the  mayor  and  council 
thereof  from  appropriating  or  expending 
any  portion  of  the  proceeds  ol  the  sales 
of  city  bonds  Issued  for  the  purpose  ol 
building  a  city  tanll  In  ttaecltyotAi^ntlne 
in  the  purchase  of  lots  ui>on  which  to  ereet 
such  hall.  The  following  Is  a  copy  of  the 
amended  petition  filed  by  the  state:  "The 
plalntm  for  cause  ol  action  against  the  de- 
fendants alleges  and  shows  to  the  court: 

(1)  That  the  defendant  the  city  of  Argen- 
tine Is  a  public  corporation  oreaulzed  un- 
der the  laws  ot  the  state  of  Kansas  as  a 
city  uf  the  second  class;  tbat  the  defend- 
ant William  McGeorge  la  the  mayor  of 
sBid  city,  and  the  other  defendants  [nam- 
ing them]  are  tbe  councllmen  of  said  city. 

(2)  That  on  the  24th  day  of  Novem- 
ber, l^'XI,  the  said  mayor  and  counciimen 
of  the  said  city  ot  Argentine  enacted  two 
certain  ordinances,  numbered,  respertlrely* 
'  263 '  and  *  264,'  copies  of  which  said  ordi- 
nancea  are  hereto  annexed,  marked,  re- 
speotiT^y.  Exhibits  'A'  and  'B'  and  made 
a  part  of  this  petition.  (3)  That  on  or 
about  the  1st  day  of  May,  1890,  tbe  mayor 
and  councllmen  of  said  city  of  Argentine, 
pretending  and  professing  tonctnnder  and 
pursuant  to  paragraph  793  of  tbe  General 
Btatntes  of  Kansas  of  1889,  beingr  section 
85  of*  An  act  to  Incorporate  cities  of  the 
second  class  and  to  repeal  former  acts,' 
approved  February  28,  1872,  and  pretend- 
ing and  professing  to  have  t>een  Instruct- 
ed BO  to  do  by  a  majority  of  all  the  votes 
cast  at  an  election  held  in  9ald  city  for 
that  purpose,  did  Issue,  negotiate,  and  sell 
the  bonds  of  said  city  In  the  sum  of  ten 
thousand  dollars  for  the  purpose  of  con- 
structing a  building  to  be  known  as  a 
'City  Hall.*  and  to  furnish  offices  for  the 
various  officers  of  said  city,  and  did  receive 
for  said  bonds  so  negotiated  and  sold  the 
sura  of  about  ten  thousand  dollars,  which 
sum  of  money  is  now  In  the  hands  of  the 
treasurer  of  said  city  of  Argentine.  (4) 
Tbat  the  said  mayor  and  conncllmen  of 
the  said  city  of  Argentine  have  denomi- 
nated said  fund  so  received  from  the  sale 
of  said  bonds  as 'the  City  Hall  Building 
Fund  of  theClty  of  Argentine,'  and  by  said 
ordinances  Noft.  263  and  264  are  attempt- 
ing to  and  threutrn  to  appropriate,  use, 
and  expend  91,001)  of  the  proceeds  of  the 
sale  of  said  bonds  for  the  purchase  of  lots 
1.2.  3,  and  4  In  block  2,  Meyer's  addition 
to  the  city  of  ArKcntlne.  mentioned  and  de- 
scribed In  said  ordhmnces,  and,  unless  re- 
strained from  so  doing  by  this  court,  will 
Immediately  proceeii  to  use,  appropriate, 
and  uxpend  said  money  for  tbe  purpose  of 
purchasing  said  lots.  (5)  That  at  tbe 
t!me  ot  th3  Issuing,  negotiation,  and  sale 
of  the  aforesaid  bonds  the  said  city  ot  Ar- 
gentine was  and  now  Is  the  owner  of  a  lot 
or  tract  of  land  theretofore  acquired  by  It 
as  a  site  tor  9  dty  ball;  that  Mid  mayor 
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and  conncflmen  haTe  not  been  iniitruct«d 
by  tt  majority  of  all  the  rotefi  cast  at  any 
elecUoD  held  in  aald  city  of  Argentine  tor 
that  purpose  to  borrow  any  money,  to 
tseae  any  bondB,  or  to  make  any  appropri- 
ation whatever  for  the  purchase  of  a  new 
■Ite  for  a  city  ball,  or  to  construct  a  city 
hall ;  and  no  ordinance  or  resolution  pro- 
TldlnK  for  the  eonetractlon  of  a  city  hall 
or  makinfc  an  appropriation  therefor  has 
been  enacted  by  said  city,  nor  has  any  es- 
timate of  the  cost  of  each  work  or  Im* 
provement  been  made  by  the  city  enffl- 
neer  and  submitted  to  tbd  council  of  said 
city;  and  said  mayor  and  cuuncllmen 
have  no  authority  in  fact  or  in  law  to  use, 
appropriate,  or  expend  any  portion  of  the 
moneys  received  as  the  proceeds  tor  the 
sale  of  said  bonds  in  tlie  purchase  of  naid 
lota,  or  for  any  other  purpose,  or  to  make 
any  expenditure  for  the  purchase  of  a  site 
for  or  for  the  construction  of  a  city  hall. 
'Wherefore plaintiff  prays  that  said  defend- 
ants, and  each  and  every  of  them,  may  be 
restrained  and  enjoined  from  appropriat- 
ing, nsing,  or  expending  any  portion  of 
the  proceeds  of  the  sale  of  said  bonds  so 
Issued  for  the  purpose  of  building  said 
dty  hall,  In  the  pnrchaae  oi  said  lots  here- 
inbefore dMcribed,  or  for  any  other  pur- 
pose, and  for  such  other  and  further  relief 
as  in  equity  it  may  be  entitled  to."  The 
ordinances  referred  to  In  the  petitlou  were, 
— Qrat,  one  authoriclnc:  the  mayor,  as  the 
agent  of  the  city  of  Argentine,  to  purchase 
four  lots  In  the  city  as  a  site  for  the  city 
ball  at  the  price  of  91,600,  which  was  ap- 
proveil  November  25, 1890,  and  duly  pub- 
lished on  November  27,1^.  The  second 
ordinance  referred  to  Is  one  appropriating 
$1,600  In  payment  tor  the  lots  purchased 
as  a  site  for  the  city  ball.  Thla  ordinance 
was  approved  on  November  25,  1890,  and 
was  duly  published.  A  temporary  Injunc- 
tion was  granted  after  a  hearing  upon  the 
amended  petition,  and  Immediatdy  there- 
after the  dty  and  Its  officers  filtMl  a  general 
demurrer  to  the  amended  petition,  which 
was  argued  and  overruled.  The  defend- 
ants ele<jted  to  stand  upon  the  demurrer, 
and  Judgment  was  entered  for  the  plain- 
tiff granting  a  perpetual  injunction.  The 
defendants  excepted,  and  bring  the  ease 
here  for  review. 

ThoBjas  J.  White,  for  plaintiffs  In  error. 
J.  M.  A/ther,  T,  A.  Polluck,  and  HatebiDgs 
A  KepliDgar,  for  the  State. 

JoHNSTOV,  J.,  (after  BtatlDff  tbe  facta  aa 
uboi'e.)  The  question  for  determination 
Is  the  Hufflciency  of  the  petition.  Do  the 
facts  alleged  authorize  the  interference  of 
thestateby  a  proceeding  of  Injunction? 
It  appears  that  the  city  of  Argentine  is 
propoHing  to  purchase  a  site  upon  which 
to  erect  a  city  hull  in  order  to  provide 
office  rooms  for  the  various  ufflcera  of  the 
city.  An  ordinance  has  been  enacted  au- 
thorlElng  the  mayor  to  purchase  fonr  cer- 
tain lots  tor  that  purpose  at  the  specified 
price  of  91,600,  and  another  ordinance  was 
enacted  appropriating  that  euin  to  pay 
tor  the  site.  A  fund  of  about  910.000  has 
been  provided  for  the  construction  of  a 
dty  liall,  and  the  mayor  and  council  are 
proposing  to  use  a  portion  of  this  fund  to 
pay  tor  the  site.  It  is  said  that  thdr  ac- 


tion la  unwarranted  became  the  city  Is 
without  power  to  purchase  such  a  site, 
bnt  there  Is  no  ground  tor  this  contention. 
Expi-eas  authority  Is  given  a  city  of  the 
second  class  to  purchase  and  hold  real  es- 
tate for  the  nae  of  the  dty,  and  to  sell  and 
convey  any  which  it  owns,  and  to  make 
such  ordeni respecting  the  same  as  may  he 
conducive  to  the  Intereatu  of  the  city. 
Gen.  St.  1889,  par.  759.  Then  there  Is  the 
further  provision  empowerirz  the  cooucll 
to  purchase  grounds  for  ana  to  erect  mar- 
ket-bouses and  all  otbw  necessary  build- 
ings. Gen.  St.  1889,  par.  818.  It  Is  proper 
for  the  dty  to  provide  a  public  building 
for  the  accommodation  of  Its  ofRcera.and, 
as  we  have  seen,  abundant  authority  Is 
expressly  given  to  pnrchase  real  estate 
and  toeonstruct  a  public  building  thereon. 
The  wisdom  and  expediency  of  purchasing 
a  site  and  constructing  a  building  are  to 
be  determined  by  the  mayor  and  coundl, 
and,  as  a  general  role,  the  court  cannot 
Interfere  with  their  discretion  dtber  to  the 
selection  of  the  site  or  the  time  when  such 
a  building  shnll  be  constructed. 

The  objection  that  the  city  already 
owns  a  lot  which  was  acquired  as  a  site 
for  a  city  ball  Is  not  good.  Authority  Is 
vested  in  the  city,  as  we  have  seen,  to  eell 
any  real  property  which  It  owns.  A  site 
or  ballding  which  is  suitable  and  suffi- 
cient at  one  time  may  by  the  growth  of 
the  city  become  entirely  unsuitable  and 
Inadequate.  The  expediency  of  selling  tlie 
real  estate  which  the  dty  owns,  and  par- 
chanlng  another  location  deemed  to  be 
more  convenient  and  suitable,  Is  to  be 
determined  by  the  mayor  and  council,  and 
not  by  the  court.  When  they  determine 
that  It  is  expedient  and  necessary  to  con- 
struct a  city  hall  ana  to  purchase  a  new 
site  therefor  there  is  no  reason  why  they 
may  not  proceed  to  do  so  before  the  old 
one  Is  sold  and  disposed  of.  The  city  Is 
authorised  la  general  terms  to  sell  real 
property,  without  speclflcation  as  to  time 
or  manner.  It  may  therefore  dispose  ol 
the  aameat  such  tlmeand  uponsuch  terms 
of  payment  us  may  be  deemed  moat  con- 
ducive to  the  interests  of  the  city.  City  of 
Wyandottev.  Zdtz.  21  Kan.  660.  Itlscon- 
tended  that  If  the  statutory  authority 
referred  to  carries  the  power  to  porchaifc 
a  site  for  a  city  hall,  then  before  a  new 
site  can  be  purchased  it  must  appear  that 
a  new  city  hall  is  to  be  bnllt,  and  an  ordi- 
nance must  be  enacted  for  that  purpose. 
In  reply  to  this  it  may  be  aald  that  the 
enactment  of  the  ordinances  providing  for 
the  purchase  of  and  payment  tnr  the  lots 
(or  a  new  alte  was  practically  a  determl* 
nation  that  a  new  dty  hall  was  to  be 
erected.  Even  If  It  were  not,  the  pur- 
chase of  a  site  Is  a  necessary  preliminary 
before  proceeding  with  the  construrjtion 
of  the  building;  and,  until  the  purchase  is 
effected,  an  ordinance  providing  for  the 
construction  does  not  seem  to  be  absolute- 
ly necessary.  When  the  location  Is  deter* 
mined  and  the  site  procured,  the  mayor 
and  council  may  thereafter  exercise  their 
discretion,  and  provide  by  ordlnnnse  the 
time  and  manner  of  constructing  the 
building. 

The  objection  that  there  has  been  no 
vote  Instructing  the  mayor  and  council  to 
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purchase  a  Hlte  or  to  conotrnct  a  city  hall 
iH  not  material.  The  statute  prescribes 
no  snch  requirement.  It  bonds  are  to  be 
Issued  or  money  borrowed  for  maklss  an 
improrement  of  a  Keueral  nature,  a  vote 
of  a  majority  of  the  electors  la  oeceeisary. 
Gen.  St.  188i).  par.  792.  This  provision, 
however,  applies  only  where  bonds  are  to 
be  issued  or  money  borrowed,  but  it  is 
not  absolutely  essential  to  the  purchase 
of  a  site  or  the  determination  to  con- 
struct a  necessary  public  building.  For 
these  purposes  authority  is  given  else* 
where;  and.  If  there  Is  snfDelent  money  In 
the  treasury  belonfftng  to  the  general  fund, 
It  may  doubtless  be  appropriated  to  pay 
for  the  same.  As  has  already  been  said, 
the  purchase  of  necessary  real  estate  and 
the  cOQstmction  of  public  buildlnRs  rests 
In  the  discretion  of  the  city  offlccni.  end, 
In  the  al>sence  of  fraud  or  some  statutory 
restrlcllon,  the  courts  cannot  interfere. 

According  to  the  allegations  of  the  pe- 
tition, tlie  city  bad  on  hand  a  city  hall 
building  fund  of  about  flit.OOO,  which  ap- 
pears to  have  been  derived  from  the  issue 
and  negotiation  of  bonds  issued  In  pursu- 
ance of  an  election ;  but  it  is  averred  that 
tlie  ofHcers  have  never  been  instructed  by 
a  majority  of  the  votes  cast  to  Issue  the 
bonds  for  the  purchase  of  a  site  or  the 
erection  of  a  hall;  and  it  Is  therefore  con- 
tended that  the  city  cannot  appropriate 
or  expend  any  portion  ol  the  proceeds  of 
tlKse  bonds,  either  1m  the  purchase  of  a 
site  or  the  erection  of  the  bulldliiK.  It  Is 
not  alleged  that  the  site  which  has  been 
purchased  Is  in  an  inconvenient  location, 
nor  that  the  price  paid  for  tlie  same  was 
excessive,  nor  yet  that  thert  was  any 
frand  connected  with  its  purchase;  nei- 
ther is  there  any  statement  that  tlie  oRl- 
cers  corruptly  issued  or  n^otlated  the 
bonds,  nor  that  they  were  sold  for  leas 
than  their  value.  From  the  allegations 
that  are  made.  It  must  be  taken  that  the 
bonds  were  Illegally  issued ;  but  whether 
they  were  void  on  their  lace,  or  whether 
they  had  passed  into  and  were  good  In 
the  hands  of  innocent  holders,  Is  not  al< 
l«Red.  Whatever  may  have  been  the  de< 
fecte  in  the  election  proceedings  prelimi- 
nary to  tboexecutlon  and  sale  of  the  bonds, 
It  appears  that  they  have  been  Issued, 
negotiated,  and  sold,  and  the  proceeds  of 
the  same  are  now  in  the  hands  of  the 
city  treasurer.  No  complaint  Is  made  of 
the  proposed  exi>enditure.  either  by  the 
city  or  any  tax-payer  of  the  city,  and 
why  should  the  state  ur  the  county  at- 
torney in  its  behalf  intervene?  It  Is  con- 
tended by  the  state  that  If  the  bonds  that 
have  been  illegally  Issued  are  valid  In  the 
bauds  ol  bouu  tide  purchasers,  or  if  the 
bonds  are  held  to  be  void,  the  funds  de- 
rived from  the  same  In  either  event  tmlong 
to  the  city,  and,  as  we  have  sepu.tlierlgbt 
of  the  city  to  evpeud  money  for  the  por- 
ctaaae  of  real  estate  and  the  construction 
of  public  bolldlngs  Is  uuditubted.  Under 
the  allegations  of  the  petition  and  the 
previous  ruliUKB  of  this  court,  the  interfer- 
ence on  the  part  of  the  rounty  attorney  In 
behalf  of  the  state  la  unnecessary  to  pre- 
vent the  perpetration  of  an  irremediable 
wrong  and  unwarranted  by  law.  In 
State  V.  McLaugblin,  lb  Kaa.  a 
T.26F.no.n— 4b 


school -district  had  issued  bonds  in  excess 
of  its  powers,  which  were  void  In  the 
hands  of  their  holders,  and  a  tax  had  been 
levied  to  pay  them  off.  and  It  was  held 
that  an  action  to  enjoin  the  collection  of 
taxe^  to  pay  the  bonds  would  not  lie  In 
thenameof  thestate  on  the  relation  of  the 
attorney  general.  City  of  Atchison  v. 
State.  34  Kan.  379.  8  Pac.  Rep.  867,  was 
an  action  brought  by  the  state  In  the 
name  of  the  county  attorney  agalost  the 
city  ol  Atchison  and  others  to  enjoin  the 
city  nf  Atchison  and  certain  officers  from 
collecting  taxes  or  paying  out  certain 
bi-idge  funds  which  were  In  the  hands  of 
the  treasurer.  It  was  alleged  that  bonds 
lasueU  to  buUd  certain  liridges  In  the  city 
were  illegally  Issued,  and  that  the  tax  lev- 
ied for  the  payment  of  the  bonds  waa  ille- 
gal and  void,  and  tliey  asked  the  court  to 
eijoin  Che  disbursement  of  the  money  col- 
lected upon  thalevy ;  but  it  was  held  that  as 
the  bunds  alleged  to  be  unauthorixed  and 
Illegal  had  long  since  been  executed  and 
delivered,  and  tbe  bridges  ff>r  the  payment 
of  which  the  bonds  were  Issued  had  been 
built  and  paid  for,tbecommunlty  at  large 
bad  no  sncb  interest  In  the  eontrovemy 
as  warranted  the  Interference  of  the  state. 
So  here  the  bonds  have  been  executed  and 
Issued  without  objection  or  Interference  by 
the  state  or  any  one  else;  they  have 
passed  Into  the  hands  of  the  purchaser, 
and  their  validity,  as  between  tbe  holders 
and  tbe  city,  cannot  be  tried  In  this  pro- 
ceeding; nor,  Indeed,  does  It  appear  that 
tbe  city,  or  any  officer  or  tax-payer  of  the 
city,  desires  to  <iuestlon  the  validity  of 
the  bonds.  The  money  derived  from  thetr 
sale  is  in  the  hands  of  the  treasurer,  and 
If  it  Is  treated  as  a  special  fund  to  provide 
a  city  hall,  the  expondlture  of  the  %ame 
for  the  purchase  of  a  site  is  not  unauthor- 
ised; and  if  the  bonds  are  void  on  their 
face,  BO  that  the  proceeds  cannot  be  re- 
covered, then  such  proceeds  would  become 
a  part  of  the  general  fund,  and  might  be 
leftnlly  appropriated  for  the  purchase  of  a 
site  or  the  conntroctlon  of  the  building. 
In  either  case  the  right  of  the  state  to  In- 
terfere with  tbe  city  in  the  appropriation 
of  the  fund  is  not  apparent.  From  the 
argument  of  counsel  it  would  seem  that 
the  principal  objections  to  the  appropria- 
tion have  t>een  the  location  of  the  site  and 

the  sapposed  want  of  power  in  the  eity 
to  purchase  the  site,  but  neither  of  these 
objections  can  be  sustained;  and.  so  far 
as  the  question  of  expending  the  money 
which  the  city  has  provided  tor  that  pur- 
pos<)  Is  concerned,  we  must  hold,  under 
the  aothorlttes,  that  tbe  public  has  no 
such  interest  In  the  same  as  will  warrant 
the  Interference  of  the  county  attorney. 
As  the  Hits  Is  essenttul  to  the  construction 
of  the  building,  we  think  the  money  pro- 
vided for  the  building  may  properly  be 
used  for  the  purchase  of  the  site.  We  are 
also  iA  opinion  that  an  estimate  ot  the 
cost  of  the  site  by  the  city  engineer  is  not 
essential  or  required  In  advance  of  a  con- 
tract or  purchase  by  thecity  council.  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  sustain  the  demurrer  of  the 
city  to  the  petition  ol  the  state.  AJl  the 
Jiwtices  concurring. 
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State  t.  Mohan. 
(Supreme  Court  of  Kansas.    May  9,  189L) 

ASBACLT  WITH  IXTENT  TO  KlLL — EviDESCB — ^THAL 
— PHE9ENCB  OF  ACCUSED. 

1.  Where  a  defendant  is  charged  with  an  as- 
sBuit  with  a  deacily  weapon  with  intent  to  kill, 

under  the  provibions  ot  paragraph  2159,  Gen.  St. 
1689,  and  the  evidence  of  the  prosecution  tends 
to  establish  that  offense,  and  the  evidence  of  the 
defendant  tends  to  show  that  he  shot  off  the 
deadly  weapon  (a  pistol)  into  the  ground  with  no 
intention  to  harm,  burt,  or  kilt  any  one,  and  that 
no  one  was  shot,  struok,  or  hurt  thereby,  it  is 
error  for  the  district  court  to  instruct  the  jury 
that  they  ml^ht  convi^'t  the  defendant  of  an  as- 
sault with  intent  to  commit  manslaughter. 

3.  It  is  a  violation  ot  section  207  ol  the  Crim- 
inal Code  to  try  any  person  aocuaed  of  felony  un- 
less be  is  personally  present  throughout  the  trial. 
State  V.  Uyrlck,  88  Kan.  238.  Ut  Pac  Bep.  880. 
iSuUaJws  tm  the  Court) 

Appeal  from  diatrlct  court.  Bonrbon 
county;  Stephen-  Allen,  Judse  pro  tcm. 

Keenn  &  Campbell  and  J.  B.  Larimer, 
for  appellant.  J.  N.  Ivps,  Atty.  Gen.,  and 
Jj.  C.  Boyle,  for  the  State. 

HORTON,  C.  J.  Dennis  Moran  was  Id 
formed  asalnflt  by  the  county  attorney 
of  Bourbon  county  for  an  assault  with 
intent  to  kill  Alexunder  MaRon  on  the 
16th  day  of  November,  1888.  He  waa  tried 
and  convicted  "of  an  assault  with  Intent 
to  commit  maiiBlanKliter."  He  was  sen* 
tenced  to  contluement  at  hard  labor  In 
the  penitentiary  of  the  state  for  the  term 
of  18  months.  From  the  sentence  and 
Judgement  rendered  against  him  heappealfi 
to  this  court.  The  evidence  of  Alexander 
Mason,  the  prosecuting  witness,  was  as 
follows:  "I  live  in  Bourbon  county,  in 
this  state,  two  miles  south  and  one-ltalt 
mile  east  ot  Fulton.  I  am  acquainted 
with  the  defendant.  Dennis  Moran.  On 
or  about  the  16th  day  of  November,  two 
yeara  ago.  In  the  evening,  between  fire 
and  six  o'clock.  In  Bourbon  county,  in 
this  state,  I  was  doing  up  my  chores  and 
Buniebudy  called  me,  and  I  answered.  I 
was  In  the  barn  putting  In  corn  for  the 
team,  and  I  answered  and  asked  who  It 
was.  I  stepped  out  and  saw  It  was  Den 
Moran.  I  walked  out  towards  him,  and 
said,  'Den,  go  Iiome.  I  don't  want  tu 
talk  to  you.'  He  says,  'You  God  damn 
son  of  a  bitch,  I  am  going  to  kill  you,' 
and  shot.  When  I  saw  him  draw  his  re- 
volver. I  hollowed  to  Mrs.  (iraham.  She 
stopped  to  the  door,  and  saw  him  shoot. 
I  hollowed  to  her  to  get  me  my  gun.  He 
snapiH'd  his  revolver  twice,  and  then  put 
spars  to  his  horse.  I  was  about  fifteen  or 
sixteen  steps  from  Moran  when  he  shot 
at  me.  I  heard  the  bullet  wlils  by  me 
about  a  foot  or  two  from  my  face.  I  had 
been  shot  at  before,  and  had  heard  a  bul- 
let whlK  by  me  once  before.  The  ballet 
struck  the  gronnd  after  It  passed  me 
about  twelve  or  fifteen  feet.  I  looked  for 
the  bullet  the  next  day,  aud  dug  It  out  of 
the  ground.  1  have  that  bullet  now  In 
my  pocket.  Here  is  the  bullet.  I  have 
kept  it  ever  since  In  my  possession.  Mo- 
ran, when  he  rode  up,  after  he  stopped, 
drew  hl9  revolver,  held  it  in  his  right 
hand,  and  shot  at  me;  and  after  he 
snapped  his  revolver  twice,  and  It  did  not 
go  oir,  went  east  np  ttaa  road  as  far  as  I 


could  see  blm.  I  afterwards  went  on, 
and  done  up  the  night's  work,  and  tnen 
went  over  home,  and  they  Informed  me 
that  Dennis  Moran  had  had  trouble  In 
town  that  afternoon  with  my  brother 
Robert.  Then  I  came  to  town,  and  got 
out  the  papers.  I  did  not  have  any  woaji- 
ons  on  me  at  the  time  Dennis  Moran  shot 
at  me.  Had  been  plowing  on  the  farm 
all  day,  and  had  jnst  come  In  from  work, 
and  was  putting  up  the  team  and  feeillng 
them.  I  looked  at  the  clock  when  J  went 
to  the  house  to  see  what  time  It  was.  Ic 
was  Just  aboat  sunset,  the  time  the 
shooting  took  place."  The  defendant, 
Dennis  Moran,  testified  In  his  own  behalf 
as  follows:  "On  November  16. 1888,  I  was 
In  Fulton.  I  had  some  trouble  with  Rob- 
ert Mason.  I  had  left  town,  and  was  go- 
ing out  home  that  night,  along  Just  be- 
fore dark,  aud,  as  I  was  going  by  Alec 
Mason's,  Mason  came  running  out  with  a 
scoop  shovel  In  his  hand,  and  said  to  me, 
'Come  In.  you  son  of  a  bitch.  You  licked 
my  brother,  but  you  can't  lick  me.'  This 
was  the  first  thing  that  was  suld  between 
Alec  Mason  and  myself.  Tnen  he  called 
for  his  revolver,  and  started  for  the  house 
to  get  it,  and  after  he  started  for  the 
house  1  pulled  my  revolver,  and  shottwlce 
In  the  ground  near  the  fence.  I  did  not 
shoot  at  Alec  Mason.  1  merely  shot  In 
the  ground.  I  did  not  see  anybody  there. 
I  did  not  see  Mrs.  Graham.  I  liad  known 
and  heard  of  a  great  many  threats  niaile 
by  Alcfi  Mason.  Several  parties  had  told 
me  he  Intended  to  kill  me  as  soon  as  he 
got  a  chance;  and  when  he  made  the 
threat  that  he  did,  and  called  for  his  re- 
volver, on  November  Ifith,  I  shot  twice, 
asl  said,  Into  the  ground  to  scare  blui, 
In  order  that  J  might  have  tbe  opporto- 
nity  to  run  my  horse  and  get  away  from 
him  before  he  could  get  his  revulverand 
shoot  me.  That  Is  the  reason  that  I  shot 
twice  as  T  did.  I  expected  him  to  kill  me 
at  that  time  If  he  could  get  his  revolver. 
1  have  always  shunned  him  If  I  could.  I 
have  always  been  afraid  that  he  would 
shoot  me,  or  that  I  would  have  trouble 
with  him  when  I  met  him.  Mrs.  Foster 
had  told  me  ot  bis  threatn,  and  several 
others.  I  never  made  any  threats  against 
him  in  my  life.  I  had  had  enough  trouble 
with  the  Masons.  Ttiey  had  sworn  a 
bastard  child  on  me.  and  I  afterwards 
brought  suit  for  malicious  prosecution 
against  them,  and  recovered  a  $700  Judg- 
ment off  ot  them,  and  I  was  tired  of  hav- 
ing anything  moretodo  with  them. "  The 
court  charged  the  jury,  among  other 
things,  as  follows:  "in  order  that  you 
may  convict  the  defendant  of  aHBt..ult 
with  intent  to  commit  niunslangbter,  it 
Is  Incumbent  on  the  prosetuitlon  to  prove 
to  your  satisfaction,  beyond  a  reasonable 
doubt,  that  the  defendant,  at  the  connty 
ot  Bourbon,  state  of  Kansas,  on  or  about 
the  16th  day  ot  November.  1S88.  did  shoot 
at  tbe  said  Alexander  Mason  with  a  pistol 
loaded  with  gunpowder  and  ball,  with 
the  intent  to  kill  said  Mason.  In  order 
to  convict  the  defendant  of  the  crime  of 
assaultwlth  intent toconimit  manslaugh- 
ter, it  is  not  necessary  that  the  defendant 
should  have  had  a  settled  and  premedi- 
tated (le^n*  forued  before  tbe  shooting, 
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ir  be  did  flhoot  to  kill  aald  Ma«on,  bot  ho 
must  have  shot  wltb  the  intent  In  bla 
mtnd  at  the  time  of  the  sbootlns  to  kill 
Bald  MaHon.  Within  the  cbarjice  are  to- 
clnded  the  minor  oirenaeii  ol  aiwault  with 
Intent  to  commit  maDalaDgtater  and  sim- 
ple asfiault." 

Upon  the  facte  te8tlfl*fd  to  by  the  prone- 
cuting  witnesn,  the  trial  court  committed 
error  In  charging  the  jury  concernlnK 
maattlaughtcr.  If  tbe  amiault  was  made 
ns  teBtlflftd  tu  by  the  proseeutlnf?  witness, 
the  defendnnt  n'us  guilty  of  assault  with 
intent  to  kill  and  murder.  If  Alexander 
Mason  had  been  nhut  and  killed  by  Den- 
nis Moran  at  the  time  of  tbe  alleged 
shootinK,  Moran  would  have  been  guilty 
of  murder  in  the  first  degree  or  murder  in 
the  serond  destree.  Within  the  provlu- 
lons  of  the  statute,  he  would  not  have 
been  gallty  of  manslanghter  tn  any  de- 
cree. Gen.  St.  18.S9,  pars.  218»-2151,  31.58. 
Where  an  assault  Is  made  by  a  person 
with  Intent  to  take  tbe  life  of  another, 
and  the  kllllnpr  Is  not  lawful  or  ex«-asat>le, 
it  death  should  endue  the  party  would  be 
Xullty  of  murder.  Excepting  under  cer- 
tain circumstances,  not  embraced  {tlthin 
tbe  facts  testified  to  In  this  case,  a  defend- 
ant could  not  be  convicted  of  an  assault 
wltb  intent  to  commit  manslaughter, 
where  the  facts  show  that  he  intendeil  to 
commit  murder.  People  v.  Lllley.  48  Mich. 
.521.5  N.  W.  Rep.  982;  State  v.  White.  41 
Towa,  316;  »  Law^son,  Def.  Crime,  p.  7SJt. 
The  use  of  the  word  "manslaiighter"  In 
the  charge  of  the  district  court  may  have 
misled  the  Jury,  and  therefore  tbe  charge 
was  prejudicial.  State  v.  MIze, ''MI  Kan. 
1S7,  13  Pac.  Rep.  1. 

Further,  it  appeors  from  the  record 
that  the  deTendsnt,  Moran,  was  absent, 
with  the  consent  of  the  conrt.  while  one 
of  the  witnesses  upon  the  part  of  the  state 
was  testifying.  This  is  fatal  error.  State 
V.  Myrlck.SS  Kan.  238,16  Pac.  Rep.  330. 
In  that  case  it  was  said:  "Section  207 
of  the  Criminal  Code  prohibits  the  trial  of 
any  i>er8on  aceused  of  felony  unless  he  is 
personally  present  throughout  tbe  trial; 
and  It  is  therefore  error  for  the  court,  In 
a  proKecution  for  felony,  to  recall  tbe 
jury  and  give  further  Instructions  while 
the  defendant  Is  absent  and  under  con- 
finement In  jail.  In  such  case  the  itrespnco 
and  consent  of  defendant's  counsel  did 
not  waive  or  cure  the  Illegality."  The 
other  questions  presentL>d  need  not  be  dis- 
cuFssed.  The  Judgment  of  the  district 
court  will  he  reversetl,  and  the  case  re- 
manded for  a  new  trial. 

JuHNBTOK,  J.,  concurs. 

VAt.KNTiNB,  J.  I  concur  In  the  reversal 
of  the  judgment  of  the  district  court,  but 
I  cannot  say  that  I  concur  In  all  that  Is 
decided,  or  all  that  Is  said  by  the  chief 
Justice. 


HioQiNB  T.  Burns. 

(guprme  Court  o/  Waahington.  Hay  14,  UM.) 
Dismissal  or  Appiai— Failuhi  to  Fils  Bsisn. 

An  appeal  will  be  diBtnlssed  where,  with- 
out satisfactory  reason  being  given,  appellant  has 
(■lied  to  cause  a  transcript  to  be  pr^wed,  and 


to  serve  and  file  a  brief  as  required  by  Sup.  Ct. 
Wash.  Rule  4,  the  appellee  haviiu;  filed  a  certi- 
fied oopy  of  toe  judKment  and  notloe  of  appeal  in 
accordance  with  rule  0  of  said  court. 

Appeal  from  diatiict  court.  Pierce  county. 
Carroll.  Cain  &  Davis  and  Mr.  Crawford, 
for  appellant.  Towu  &  Likcus,  for  appellee. 

Anders,  C.  J.  Appellee  moves  to  dismiss 
this  appeal,  and  tu  affirm  the  judgment 
of  the  court  l>elow,for  the  reasons— i=7i:»<, 
that  appellant  has  failed  to  cause  a  tran- 
script to  be  prepared,  and  to  serve  and  file 
a  brief,  as  provided  by  rule  ti  of  this  court; 
and,  second,  that  the  original  amount  In 
controversy  herein  does  not  exceed  the 
sum  of  f20(),  and  the  action  doea  not  In- 
voU'e  the  legality  of  a  tax,  impost,  assess- 
ment, toll,  municipal  flue,  or  the  validity 
ol  a  statute.  Judgment  was  rendered  In 
tbe  lower  court  on  September  6, 1890,  and 
on  Septemlter  17,  IfilM),  notice  of  appeal  to 
the  supreme  court  was  duly  given.  This 
motion  was  filed  on  April  27, 1891,  at  which 
time  no  transcript  had  been  prepared,  and 
no  briefs  had  been  filed.  No  satisfactory 
reason  or  excuse  is  given  for  the  failure  to 
comply  with  rule  6  of  this  court,  and.  ap- 
Itellee  bavlnit  filed  a  certified  copy  of  the 
judgment  and  uotlce  of  appeal.  In  accord- 
ance with  the  provisions  of  rule  9,  the  ap- 
peal will  bedismissed,  with  costs  to  appel- 
lee. It  Is  not  necessary,  under  the  circum- 
stances, to  consider  the  jurisdictional 
question  attempted  to  be  raised  by  this 
motion. 

DiTNBAR,  HoTT,  and  Rtilbb,  JJ.,  concur. 
ScuTT,  J.,  not  Bitting. 


DuRANT  et  nh  T.  CousoTS  et  ah 
(Supreme  Court  of  Idaho.    JSaj  13,  1881.) 
FisAL  JuDGMEST— Right  to  Appbal— OBJEcxioys 

TO  JURIBDICTION. 

1.  Upon  the  miautes  of  the  court  tbe  follow- 
inft  entry  was  made:  "At  this  day,  tm  motiou  of 
defeodaut's  coansel,  the  court  ordered  this  cause 
dismissed  at  plalntiffii'  costs,  taxed  at  $3.40. " 
Held,  tbis  is  not  a  final  Judftment. 

3.  WbcD  there  is  no  final  Judgment  no  appeal 
can  be  taken. 

S.  Wheo  there  is  do  judRnrent  In  the  court 
below  this  court  has  no  Jurisdiction. 

4.  An  objection  to  the  larisdlotUnk  may  be 
made  at  any  time. 

(Syllabu8  by  the  Court.) 

Appeal  from  district  court,  Shoshone 
county. 

By  leave  of  the  court  an  amended  com- 
plaint woh  filed  Id  tbe  above-entitled  ac- 
tion on  May  29.  1880,  and  thereafter,  tm 
the  2d  day  of  June.lH90,the8aid complaint 
was  demurred  to  upon  the  grouud  that  it 
did  not  state  facts  snfilcieut  to  constitute 
a  cause  of  action.  Upon  the  hearing  tlie 
demurrer  was  sustained.  Thereafter,  nu 
March  0th,  the  court  entered  thefoHowing 
order:  'At  this  day  tbecourtgruntcd  the 
ptaintins  until  March  12,  isoi,  to  elect 
whether  to  amend  or  stand  upon  their 
complaint."  On  March  11th  thefoIIowJng 
entry  appears  in  the  record;  "At this  day 
the  plaintiffs,  by  their  counsel,  announ':c 
that  they  have  elected  to  stand  by  their 
amended  complaint."  Thereof ter, on  the 
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I2tli  day  of  Murr.h,  1891,  the  court  made 
the  following  enlryoQ  tbe  record:  "At 
this  day,  on  motloa  of  defeodants*  conu- 
aeU  the  court  ordered  tbia  cauiie  dlonilaBed 
at  plaintiffs*  costR,  taxed  at  $3.40. "  From 
thlH  so-called  Judsment  the  plaintlfiB  take 
an  appeal  to  thlu  coart,  by  filing  andserr- 
Ing  the  rollowtDK  notice:  (Title  of  the 
court  and  cause.)  "Please  take  notice 
that  the  plaintiffs  in  the  above-entitled 
action  hereby  appeal  to  the  supremecourt 
of  this  state  from  the  Judgment  therein 
madeand  entered  In  the  above-entitled  dis- 
trict court  sustaining  the  defendants' de- 
murrer to  the  plaintiffs*  complaint,  and 
dlamlHsing  the  above-entitled  action  at 
the  cost  of  the  plaintiffs,  vrhlcli  Judgment, 
made  and  entered  as  aforesaid,  was  in  fa- 
Tor  of  the  defendants  and  against  the 
plaintiffs,  and  was  entered  on  the  10th  day 
of  March,  1891,  and  appeal  from  the  whole 
of  suid  Judgment.  Dated  this  18th  day  of 
March.  1891.   [Signed.]  "  etc. 

W.  T.  Stall  and  McBride  &  Allen,  for 
appellants.  Wooda  A  Hexburo,  for  re- 
spondents. 

MoROAM,  J.  The  firat  question  to  becon 
flidered  is.  la  this  a  Judgment  from  which 
an  appeal  can  be  taken?  If  there  Is  no 
Judgment  no  appeal  can  be  taken,  and 
this  court  has  no  Jurisdiction.  Gray  v. 
Cederholm.  (Idaho.)  8  Pac.  Rep,  12;  Mey- 
san  V.  Chabrle,(Cal.)7  rac.Kep.634;  Steb- 
blns  V.  Savage,  (Mout.)  6  Pac.  Rep.  278. 
Section  4807,  Rev.  St.  Idaho.  Is  as  follows: 
'*An  appeal  may  be  taken  to  the  supreme 
court  from  a  district  court — First,  from  a 
flnsl  Judgment  In  an  action  or  special  pro- 
ceeding commenced  in  tbe  court  in  which 
the  same  is  rendered  within  one  year  after 
the  entry  of  Judgment."  In  McLaiigblfn 
V.  Doherty,  54  Cal.  619,  the  court  states  as 
follows:  "Section  989  of  the  Code  ol  Civil 
Procedure  provides  that  an  appeal  may 
be  taken  from  the  final  Judgment  within 
one  year  alter  the  entry  of  Judgment." 
It  will  be  noticed  that  the  wording  Is 
tbe  same  as  our  own  statute.  In  Gray  t. 
Palmer,  28  (>al.  416,  this  proTlslon  of  the 
practice  act  was  before  the  court  for  con- 
struction, and  the  court  in  its  opinion 
defined  with  precision  the  distinction  be- 
tween the  rendition  and  entry  of  a  final 
Judgment  within  the  meaning  of  that  act. 
The  distinction  which  the  court  made  was 
that  a  Judgment  is  rendered  when  ordered 
by  the  court,  and  entered  when  actually 
entered  In  the  Judgment  book.  See,  also, 
Trenouth  r.  Farrineton,64Cal.37S.  In  the 
case  of  McNevln  t.  McNTerln,  11  Pac.  Coast 
Law  J.  92,  the  Journal  entry  was  In  the 
following  language :  "  Ordered  that  plain- 
tiff's prayer  for  a  decree  of  divorce  be  de- 
nied, and  that  defendant  have  Judgment 
for  costs. "  The  court  held  this  to  be  an 
orderfor  judgment ODly.and  dlBinlssed  the 
appeal.  The  same  was  held  in  the  case 
of  Thomas  v.  Anderson,  t)6  Cal.  48.  Uoth 
these  cases  were  approved  In  Schroder  v. 
Schmidt,  71  Cal.  399, 12  Pac.  Rep.  302;  also 
In  Tyrrell  v.  Baldwin,  72  Cal.  192. 13  Pac. 
Rep.  475;  Kimple  v.  Conway,  69  Cal.  71,  10 
Pac.  Rep.  189,  Section  4454  of  our  statute 
requires  the  clerk  to  keep  a  judgment 
book.  In  which  Judgmentsmustbeentered. 
Section  4456  requires  htm  Immediately  aft- 


er entering  the  Judgment  to  attach  togeth- 
er and  file  certain  papers,  which  shall  con- 
stitute tbe  Judgment  roll.  It  fa  tram  the 
Judgment  so  entered  In  the  Judgment  book 
that  an  appeal  must  be  taken,  and  not 
from  the  order  of  the  court  directing  ancli 
Judgment.  The  language  used  in  thiscase 
and  recorded  in  the  Journal  was  simply 
an  order  directing  the  entry  of  Judgment 
of  dismissal  and  fur  costs.  Black,  Judgm. 
§9  110, 115;  Hayne,  New  Trials  &  App.  183, 
note  6.  It  Is  but  Just  to  the  emlnentcoou* 
sel  engaged  In  this  cause  to  aay  that  this 
conclusion  was  arrived  at  before  the  sup- 
plemental briefs  were  filed.  Since  they 
were  filed  the  case  cited  by  counsel  for  np- 
peltan  is  has  been  examined,  but  has  not 
changed  the  opinion  of  the  court.  In  oar 
opinion,  an  objefttion  to  the  Jurlsdtetlun 
may  be  made  at  any  time.  If  not  made 
at  all  by  eoonsel,  and  It  appeared  in  the 
record,  the  court  would  be  obliged  to  take 
notice  of  it.  Appeal  dhimlssed,  withont 
prejudice  to  another  appeal;  costs  ot  ap- 
peal awarded  to  respondent. 

Sdllitam,  C.  J.,  and  Huston,  J.,  concur. 


People  v.  Bruggt.    (No.  20,706.)^ 
{Hupreme  Court  of  California.  Hay  22.  1891.) 

Houicms— Sblt-Dbfembs— iNSTRncTioMS. 

1.  An  instmotion  that  if  defendant  killed  de- 
oeaaed  iu  reBisting  an  attempt  on  Qie  part  of  de- 
ceased to  *'murder"  defendant,  or  an  attempt  to 
do  defendant  great  bodily  harm,  then  tbe  Icilling 
was  luytiflable,  is  not  fatally  erroneous,  as  itdoes 
not  tend  to  lead  the  Jury  to  understand  tliat  an 
attempt  to  kill  defendant  not  constituting  mtir- 
der  would  not  justify  the  killing  hy  defendant 

3.  An  instruction  that  if  defendant  drew  his 
pistol  with  a  deUberate  intent  to  UU  deeeiwefl, 
and  that  deceased  saw  the  pistol,  and,  beUerlna 
himself  in  danger  of  defendant,  ran  away,  and 
that  defeadaat,  with  intent  to  wlllfiilly  and  de- 
liberateiy  kill  deceased,  followed  for  the  purpose 
of  overtaking  or  meeting  and  killing  him,  aad 
did  meet  him,  unarmed,  and  showing  no  disposi- 
tion to  kill  defendant,  and  defMidant  then  and 
there,  without  believing  himself  in  dangerof  loe< 
ing  his  own  life,  flred,  and  killed  deceased,  thm 
the  evidence  showed  no  self-defense,  cannot  be 
objected  to  oa  the  gronud  that  It  omits  the  hy- 
pothesis of  defeni»nt's  being  in  dao^r,  or  be- 
lieving himself  in  danger,  of  receiving  great 
bodily  harm.   PATSHSOif,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Sonoma  county ;  8.  K.  Douohebtt,  Judge. 

J.  a  Sima,  for  appellant.  W.  H,  H.  R^rt^ 
Atty.  Gen.,  for  tbe  People. 

PbrCitrum.  Tbe  dtfendant  was  con-- 
vlcted  of  murder  In  the  fln<t  degree,  and  is 
under  sentence  of  death.  He  appeals  from 
the  judgment  rendered  against  him,  and 
from  an  order  reusing  a  new  trial.  Ha 
makes  the  point  that  the  evidence  la  In* 
sufficient  to  sustain  the  Terdict.  The 
Jury  had  before  them  persons  who  wit- 
nessed the  homicide,  and  ail  Its  attendant 
circumstances.  There  was  certainly  some 
evidence  which  tended  to  show  the  guilt 
of  the  defendant  as  charged ;  and,  that  Ik- 
ing  so,  we  are  not  warranted  In  saying 
that  the  Jury  gave  it  Improper  weight, 
and  should  not  have  returned  the  verdict 
which  they  did. 

It  la  farther  claimed  that  the  Instrac 

>  Rehearing  granted,  post  ML 
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tlon  of  the  court  was  erroneous,  whlob 
was  in  this  langnage:  "It  tbe  Jary 
believe  from  the  evidence  in  tbia  case  that 
tbe  (lelendant.  Braggy,  kilted  tbe  deceaaed 
by  ebootinff  htm,  and  that  the  shooting 
was  done  by  Bruggy  In  resenting  an  at- 
tack on  the  part  ol  tbe  deceased  to  murder 
bim,  Bruggy,  or  an  attempt  on  tbe  part 
of  tbe  deceased  to  dogreat  bodily  barm  to 
him,  Bmgey,  then  In  each  cftBel  Instract 
yon  tbe  kllliDg  by  Brnjcgy  was  Justiflable, 
and yposbonid  flud tbed^eDdantnotgnU- 
tj.  Tberalelo  Boeb  acaselB  tbla:  What 
wontd  a  reasonable  person-— a  person  with 
ordinary  caution,  Jadgment.  and  obaerra- 
tlon — In  the  position  of  the  defendant,  see- 
ing what  be  saw,  and  knowing  what  he 
coew,  suppose  from  his  situation  and  bis 
■arronndlngs?  If  sacb  reasonable  person, 
vu  placed,  would  bays  been  Jastlfled  in  be* 
llevlng  himself  in  imminent  danger,  then  the 
defendant  would  be  Justified  In  believing 
himself  In  such  peril,  and  In  acting  on  such 
appearances."  The  defendant  contends 
that  this  instruction  should  not  bave  con- 
fined bis  right  to  kill  tbe  deceased  to  a 
state  of  facts  where  tbe  deceased  was  en- 
dravorlng  to  murder  Bruggy,  or  to  do 
him  some  great  bodily  harm,  but  that  It 
sbould  have  stated  further  that  an  at- 
tempt to  kill  Bruggy  by  the  deceased, 
either  with  or  wlthont  malice  afore- 
thought, would  hare  warranted  the  de- 
fendant In  taking  the  life  of  the  deceased, 
and  that  tbe  word*'niarder'*  was  mislead- 
ing In  tbeeonneetion  In  which  It  was  used. 
It  must  be  borne  inmind  that  thielustruo- 
Uon  was  to  tbe  effect  that.  If  the  whole 
evidence  showed  a  certain  coudltion  of 
affairs,  the  defendant  was  to  be  acquitted. 
If  it  bad  stated  that  Bruggy  was  not  to 
be  acquitted  unless  murder  or  some  great 
bodily  barm  was  then  about  to  be  ae- 
compliahed  by  thedeceasec*.  then  It  Is  plain 
that  the  instruction  would  be  misleading. 
Bntitlenut  manifest  that  as  reasonable 
men  the  Jury  could  bave  understood  the 
Inatractlon  to  mean  what  the  defend- 
ant claims.  Ruch  a  cunstmctlon  by  them 
would  not  be  harmonious  In  any  degree 
with  tbe  language  used  by  tbe  court,  and. 
altbongb  to  be  strictly  accurate,  the 
words,  suggested,  or  some  others  appro- 
priate to  convey  the  Idea,  would  have 
made  the  Instruction  clearer,  the  omlsitlon 
to  do  so  did  not,  In  our  opinion,  have  or 
tend  to  have  a  misleading  effect.  Tbe 
teat  In  such  a  matter  as  this  is  not  that  a 
l^ven Inatractlon  la  erroneous,  merely,  but. 
if  the  court  can  see  that  It  did  not  mislead 
tbe  Jury,  the  Judgment  will  not  be  dle- 
turbed.   Hayne,  New  Trials  &  App.  §  122. 

We  donot  perceive  that  the  Instruf^tlons 
of  tbe  court  with  reference  to  what  con- 
stitutes murder  In  the  first  and  second  de- 
grees were  either  misleading  or  erroneoua 
If  appellant  desired  any  farther  Instrnc- 
tlons  on  that  sabjeet  hesbouldfaave  asked 
for  them.  People  v.  Franklin,  70  Cal.  ft42, 
11  Pac.  Bep.  707;  People  v.  Northey,  77 
Cal.  618, 19  Pac.  Bep.  S65,  and  20  Pac.  Rep. 
129. 

Another  ground  on  which  the  appellant 
nrgea  that  tbe  Judgment  and  order  should 
be  reversed  Is  tbat  the  Jnrr  were  errone- 
ously Instructed  and  misled  by  tbe  court 
In  the  following  InstrucUon:  'if  you  be- 


Uftve  from  the  erldenee  tbattbe  delendant, 
while  upon  the  sidewalk,  drew  bis  piatcM 
with  a  deliberate  Intent  to  kill  and  mur- 
der Dick  LoulBun,  and  that  Dick  I<ouIaon 
saw  the  pistol,  and,  bellevlug  himself  In 
danger  of  the  defendant,  ran  away,  and 
through  tbe  alley,  and  Into  tbe  aaloun,  to 
avoid  tbe  defendant;  and  you  farther  be- 
lieve from  tbe  evidence  tbattbe  defendant, 
with  Intent  to  willfully  and  deliberately 
kill  and  murder  Iioutaon,  entered  and 

frassed  through  tbe  saloon  with  the  pistol 
u  his  hand,  for  the  purpose  of  overtaking  or 
meeting  him  and  killing  him;  and  you  fur- 
ther believe  from  tbe  evidence  that  he  did 
meet  the  deceased  coming  Into  the  saloon 
though  oneol  thebauk  doors  of  tbe  saloon, 
unarmed,  and  showing  no  disposition  to 
km  and  murderthedefendant,and  tbattbe 
defendant  tb«i  and  there,  without  believ- 
ing hlmiiell  in  danger  of  losing  bis  own  life 
at  tbe  hands  of  Dick  Loulson,  fired  tbe 
fatal  shot,  and  killed  said  Louison,~then 
I  Instruct  yuu  tbe  evidence  shows  no  sell- 
delmse."  The  objection  to  this  Instrao- 
tlon  fa  that  It  to  confined  to  a  reasonable 
gmnnd  for  belief  by  appellant  tbat  be 
was  In  danger  of  "losing  his  own  life,* 
and  doesnotiucludethe  other  proposition, 
tbat  be  was  In  danger,  or  believed  hlmseU 
In  danger,  of  receiving  great  bodily  Injury. 
If  the  instruction  bad  been  Intended  as  an 
abstract  statement  of  tbegeneral  doctrine 
of  self-delense  there  might  bave  been  some 
force  In  tbe  objection,  although  even  In 
flucb  case,  if  tbe  court  should  c4ve  another 
Instruction  containing  the  element  of  fear 
of  great  bodily  injury,  (as  was  done  iu 
the  case  at  bar,)  it  la  difficult  to  see  how 
error  could  be  successfully  assigned.  But 
such  was  not  the  case  with  respect  to  the 
Instruction  In  quesUon.  It  was  based  up- 
on a  hypothesis  (founded  on  the  evidence) 
which  excluiled  the  notion  ol  self-defense 
entirely.  If  a  defendant  pursues  tbe  de- 
ceased (who  runs  away)  wltb  a  drawn 
pistol,  Intending  to  kill  and  murder  tbe 
deceased,  and  does  not  makeany endeavor 
to  decline  any  further  struggle,  the  fact 
tbat  at  tbe  moment  of  the  fatal  act  the 
deceased  makes  some  effort  to  delmd  him- 
self which  may  put  the  defendant  In  dan- 
ger of  either  death  or  bodily  Injury,  does 
not  constitute  self-defense.  The  instruc- 
tion would  not  bave  been  erroneous  if  It 
bad  not  contained  any  allusion  at  all  to 
tbe  defendant's  belief  of  danger  to  blsown 
life.  There  waa  nothing  In  it  of  which  de- 
fendant at  least  coqldcomplain.  The  law 
of  self-defense  was  very  correctly  given 
to  tbe  Jury  in  the  general  charge  of  the 
court,  which  was  as  favorable  to  defend- 
ant as  he  could  reasonably  expect:  and 
we  see  no  error  that  would  warrant  a 
reversal  ol  the  Judgment. 

The  evidence  discloses  that  the  klUlog  of 
the  deceased  was  to  some  extent  tbe  re- 
sult of  a  drunken  brawl;  and  It  would 
seem  tbat  a  verdict  by  the  Jury  of  Impris- 
onment for  life  would  bave  satisfied  the 
law,  but  tbat  Is  not  a  question  to  be  here 
ctmsldered.  The  law  gives  the  power  of 
flxlng  tbe  punishment  In  such  cases  to  tbe 
Jury,  and  tbe  only  appeal  from  their  de- 
ctoion  as  to  tbat  matter  Is  to  the  executlTe. 
The  Judgment  and  order  denying  a  aev 
trial  are  affirmed. 
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TkTKtamv,J.,{dlii8enttntF.)  IthlnktbelD- 
Btructlon  rererrt'd  to  In  tbe  aplnlun  wasnr- 
roneouB.  It  igiiurefi  ttaefact  that  the  defeod- 
antmay  have  declined  any  farther  etrugt^e 
Immediately  prior  to  the  firing  of  the  sliot. 
Alttiun^h  he  was  the  assnila tit,  if  he  in  uod 
laith  "endeavored  to  decline  any  further 
BtTugKle  before  the  homicide  was  commit- 
ted, the  homicide  was  JuBtlflable."  Pen. 
Code.  §  197.  eubd.  Whether  he  did  so  de- 
cline further  combat  was  aqoeatlon  of  fact 
for  the  Jury  to  determine  ou  the  evideoce. 
It  cannor  be  said  tbat  there  was  no  evi- 
dence tending  to  show  such  a  declinati<m. 
The  parties  met  right  at  the  baclc  door  of 
the  saloon,  and  the  deceased  Immediately 
grabbed  tbedefemtant  by  tbe  anus,  and 
pushed  him  back  several  feet  to  tbe  bllUard 
table,  and  wan  pushing  him  over  against 
It  when  the  fatal  shot  was  fired.  What 
occurred  beyond  what  has  been  stated,  or 
what,  if  anything,  was  said  by  either  par- 
ty after  they  met  at  the  rear  door  of  the 
saloon,  and  before  the  shot  wasflred,  does 
not  appear  In  the  evidence.  If  the  defend- 
ant  did  decline  tnrt-ber  strnggle,  he  was 
Justified  In  shooting  the  deceased  If  be  be- 
lieved that  he  was  In  danger  of  receiving 
great  bodily  injury.  This  element  was 
alHo  omitted  from  the  inatructlun. 

The  court  Instructed  th«  Jury  that  "to 
reilucea  felonious  homicide  from  the  grade 
of  murder  to  that  of  manslaughter,  upon 
tbe  ground  of  andden  quarrel,  or  beat  of 
puftsion.tlie  provocation  must  be  of  such  a 
charauter  as  would  benaturally  calculated 
to  excite  and  arouse  the  passions;  and  It 
must  appynr  that  the  party  acted  under 
theemartof  ills  audilcnpaKBlon  and  resent- 
ment." Here  the  element  of  moiioe  is  en- 
tirely wanting  In  the  chaise,  yet  without 
malice  them  can  be  no  murder.  The  In- 
atructlon  is  erroneous  because  It  In  effect 
tells  the  Jury  that,  aUhoiitjrli  the  defendant 
acted  under  a  heat  of  passion, It  could  not 
be  mnnHlaugliter  unlcMs  the  provocation 
wasoffluchu  chtiracter  as  would  natur- 
ally excite  and  in-oufe  the  passions  of  an 
average  man.  The  questhm  is  not  wheth- 
er some  other  person  would  probably  have 
been  excited  and  thrown  ]nt«)  a  passion  by 
similar  circuntstances,  but  whether  the 
defendant  acted  "upon  a  sudden  quarrel 
or  heat  of  passion."  Pen,  Code,  §  192. 
What  will  excite  and  anger  one  mnnmlght 
simply  amuse  another.  Tho  court  gave 
this  instruction:  "Upon  the  law  of  self- 
defense,  I  Instruct  you  oa  follows:  To 
Justify  the  killing  of  another  In  self-defense 
It  must  appear  tbat  the  danger  was  so 
urgent  and  pi-essing  that.  In  order  to  save 
his  own  life,  or  to  prevent  his  receiving 
great  bodily  barm,  the  killing  of  the  other 
was  absolutely  necessary:  and  It  must 
appear  that  the  person  killed  was  the  as- 
Ballant.  or  that  the  slayer  had  really  and 
In  good  faith  endeavored  to  decline  further 
trouble  before  the  fatal  sbot  was  fired.  If 
the  Jury  believe  from  the  evidence  that  the 
defendant,  George  Bruggy,  at  the  time  he 
fired  the  fatal  shot  which  killed  the  de- 
ceased, Dick  LoulRun.  (if  he  did  fire  such 
sbot  and  kill  him,  )believed,  and  had  good 
reason  to  believe,  that  his  life  was  in  Im- 
minent danger  at  the  bands  of  said  Pick 
TjOuIboh.  then  I  cbarge  yon  that  tbe  de- 
fendant waa  Justifiable  In  firing  aald  ataot, 


and  you  ahonld  acqidt  him."  Tbia  in- 
struction Is  loaded  down  wltn  errors  of  a 
glaringly  prejudicial  character.  The  first 
part  of  the  Ins  traction  has  been  condemned 
here  several  times.  People  v.  Flahave,  68 
Cal.  2&U;  People  v.  Gonzales, 71  Cal.  577,  12 
Pac.  Bep.  783;  People  v.  Dye,  75  Cal.  113. 
1«  Pac.  Rep.  537.  Tbe  last  part  of  the  In- 
struction In  effect  tdls  the  Jury— and  no 
doubt  they  so  understood  It—that  unless 
the  defendant  believed,  and  bad  good  rea- 
son to  believe,  that  his  life  was  In  immi- 
nent danger,  be  was  not  Justifiable  in  fir- 
ing the  shot,  thus  Ignoring  the  question 
of  appearances,  and  fear  of  great  bodily 
Injury.  People  v.  Flanagan,  60  Cal.  4; 
Pen.  Code,  S  197.  It  these  InstrQctionB 
were  erroneous,  (and  I  think  It  must  be 
conceded  that  they  were,)  they  were  not 
cured  by  other  Instructions  on  the  same 
point,  although  tbe  latter  may  have  been 
correct.  People  v.  Anderson,  44  Cal. 
The  court  In  another  Instruction  aaed 
this  language:  "It  the  murder  was  de- 
liberate and  premeditated,  U  was  murder 
of  tbe  first  degree;  otherwise  it  was  mur- 
der of  tbe  second  degree.  **  In  eaJllns  tbe 
attention  of  tbe  Jury  to  the  fact  that  the 
defendant  bad  been  a  witness  in  bis  own 
behalf,  the  court  said:  "It  Is  proper  for 
the  Jury  to  consider  whether  this  position 
and  interest  [the  defendant's]  may  not  af- 
fect his  oredlbllicy.orcolorhls  testlmuDy." 
The  peculiar  terms  employed  here  seem  to 
Indicate  an  intimation  by  the  learned 
JudRe  that  the  defendant's  Interest  in  the 
case  had  evidently  caused  him  to  "color 
his  testimony."  The  defendant  requested 
the  court  to  give  an  instruction  on  tbe 
question  of  reasonable  doubt,  which  has 
been  several  times  approved  here.  It  was 
refused  on  the  ground  tbat  it  bad  already 
been  given  in  tbe  charge  of  the  court,  and 
It  is  true  tbat  the  substance  of  tbe  in- 
struction was  given  by  the  court  in  Its 
own  ctiargp,  but  it  was  given  In  snch  an 
attenuHted  form  that  I  think  the  defend- 
ant may  Justly  complain,  althoueh  stand- 
ing alone,  perhapa.  it  could  not  be  heUl  to 
be  prejudicial.  It  is  true  some  of  tbe  in- 
strucllone  I  have  referred  to  have  not 
been  criticised  by  counsel  furtbe  appellant 
in  his  brief,  but  thoy  were  all  excepted  to 
in  the  court  below,  and  1  think,  consider- 
ing the  Importance  of  the  case.  It  Is  tbe 
duty  of  our  court  to  notice  them,  whether 
defendant's  counsel  refers  to  them  or  not. 
Tbe  learned  Judge  of  tbe  court  below 
doubtless  would  have  corrected  tbe  In- 
structions If  his  attention  had  been  called 
to  the  matters  omitted  therefrom,  but  1 
am  unable  to  see  how  it  caii  be  claimed 
that  other  instructions  given  on  the  same 
subjectcured  the  errors  in  those  referred  to. 

 89  Cal.  ISA 

Statlbr  r.  Brobdbt..  (No.  18,296.) 
(Supreme  Court  of  ColV^crmto.  May  31, 1S91. ) 

Conimlssloners'  decision.  Department  1. 

Appeal  from  superior  court,  Santa 
Clara  county;  P.  E.  Spentbr,  Judge. 

J.  H.  Cumpbell,  for  appellant.  J,  S. 
Gage,  tor  respondent, 

Bblchbr,  G.  This  Is  an  action  to  re- 
cover tbe  sum  of  $300,  the  agreed  price  ol 
160  Bcrea  of  land  alleged  to  bare  been  sold 


Digitized  by  Google 


Cal.) 


PEOPLE 


750 


and  conveyed  by  the  plaintiff  to  the  de- 
fendant. The  defendant,  by  htB  answer, 
denies  that  the  plaintiff  ever  sold  or  con- 
Teyed  tu  him  the  premises  mentioned  In 
the  compiaiDt;  denies  that  he  agreed  to 
pay  the  plaintiff  fur  said  premises  the  sum 
of  fSOO  or  any  sam  whatever;  admits  that 
negotiations  for  the  sale  or  exchange  of 
said  premises  for  a  burse  and  buggy  of  de- 
fendant's were  at  one  time  pending  be- 
tween the  parties,  but  avers  that  no 
agreement  tor  such  Bale  or  exchange,  or 
any  sale  or  exchange,  of  said  premises  was 
ever  made  between  them.  The  court  be- 
low found  "that  the  defendant  bought  of 
the  plaintttr  160  acres  of  land,  •  •  » 
for  which  he  agreed  to  pay  the  plaintiff 
therefor  three  hundred  dollars;  that  the 
plaintiff  made,  executed,  and  delivered  to 
the  defendant  a  good  and  eoffleient  deed 
conveying  the  title  thereto  to  the  defend- 
ant; that  the  defendant  has  failed,  neg- 
lected, and  refused  to  pay  the  plaintiff  the 
purchase  price  of  said  lands,  or  any  part 
thereof:  that  there  Is  now  doe  and  owing 
the  plaintiff,  J.  S.  Statler.from  the  defend- 
ant, Michael  Broedel,  three  hundred  dol- 
lars, the  purchase  price  of  aald  lands." 
Judgment  was  accordingly  entered  that 
the  plaintiff  recover  from  the  defendant 
the  sum  of  9300  and  costs  of  suit.  Prom 
this  ludsment  the  defendant  appeals  on  a 
statement  of  the  case.  The  only  points 
made  for  a  reversal  are  that  the  findings 
and  Judgment  were  not  JastlAed  by  the 
evidence.  No  good  end  would  be  aub- 
MTved  by  settins  forth  the  evidence  here. 
It  was  partly  written  and  partly  oral. 
We  have  carefully  read  nod  considered  all 
that  Is  presented  In  tliestatement,  and  are 
of  the  opinion  that  it  most  be  held  suffi- 
cient to  Justify  the  findings.  We  advise, 
therefore,  that  the  judgment  be  afflrmed. 

We  concur:  Temple,  C:  Footb,  C. 

Prr  Curiam.  For  the  reasons  given  In 
the  foregoing  oplolon  the  Judgment  Is  af- 
flrmed. 

»  Cal.  114 

People  t.  Fick.  (No.  20,745.) 
{Supreme  Court  ijf  Cailfornia.  May  10,  1891.) 
KmiTAPFiNO — EvioBscB— Jddombkt. 

1.  On  Indictment  Tor  kidnappiap,  where  It  la 
shown  that  defendant,  a  constable,  had  a  war- 
rant antborizing  him  to  arrest  prosecutrix  and 
brin^  her  before  a  justice  of  the  peace,  and  that 
he  did  not  take  ber  before  the  Justice,  but  left 
her  at  a  certain  house,  evidtsnce  is  admissible 
that  this  was  a  house  of  ill  fame,  such  evidence 
tendtne  to  show  a  motive  tor  his  lailore  to  take 
her  before  the  Justice. 

£.  Evidonoe  that  at  the  same  time  another 
constable  arrested  the  husband  of  prosecutrix  on 
a  charge  of  which  be  was  innocent,  and  oonflned 
him  in  Jail  for  two  days,  is  immaterial,  and  its 
admission  Is  harmless  error. 

S.  It  is  a  question  forthe  Jury  wbether'Choj 
Fong, "  the  name  of  the  prosecutrix,  as  alleged 
In  the  indictment,  Is  idem  gonaJis  with  "Toy 
Fong, "  which  the  evidence  shows  to  be  her  true 
name. 

4.  Thongh  the  indictment  allwes  that  defend- 
ant  forcibly  took  the  prosecutrix  '*fOTtbe  purpose 
and  with  the  intent  to  feloniously  employ  her  for 
the  unlawful  use"  of  certain  namod  persons,  the 
Intent  Is  surplusage,  and  need  not  be  proved. 

5.  It  Is  no  defense  that  the  warrant  under 
irtdob  defendant  acted  was  regular  on  Its  face. 


since  his  arresting  i»osecutrIx,  his  taking  her 
into  another  county,  and  his  leaving  her  at  the 
honse  instead  of  taking  her  before  the  Justice,  as 
directed  by  his  warrant,  constitute  a  continuous 
act,  which  was  not  withbi  bis  authority  under 
the  warrant 

6.  A  dlrecUcn  In  the  Judgment  that,  In  addi- 
tion to  being  imprisoned,  defeadant  shall  pay  the 
district  attorney  a  certain  fee,  though  It  is  on- 
authorized,  is  separable,  and  may  be  stricken  out 
without  remanding  the  oase. 

In  bank.  Appeal  from  superior  court, 
San  Joaquin  county;  J.  II.  Budd,  Judge. 

John  M.  Fulwelier  and  Ben.  D.  Tabor, 
for  appellant.  W.  H.  H.  Burt,  Atty.  Geo., 
for  the  People. 

Db  HA.VRM,  J.  The  defendant,  H.  L. 
Flck,  was  Indicted  by  a  grand  Jury  of  San 
Jofiquln  county  lor  the  crime  of  kidnap- 
ping. Upon  his  trial  the  Jury  found  him 
guilty  aa  charged.  His  motion  for  a  new 
trial  waa  denied,  and  Judgment  given  that 
he  be  Imprisoned  In  the  state-prison  for 
eight  years,  and  that  he  pay  the  district 
attorney  a  fee  of  f25.  From  this  Judg- 
ment and  the  order  denying  his  motion 
lor  a  new  trial,  the  defendant  appeals. 

it  was  shown  upon  the  trial  that  the 
defendant  was  at  the  date  of  the  alleged 
commission  of  the  offense  charged  a  con- 
stable of  township  No.  8,  Placer  county, 
and  that  there  was  delivered  to  him  on 
March  22, 1890,  a  warrant  In  due  form,  is- 
sued by  a  justice  of  the  peace,  within  said 
county,  commanding  blm  to  arrest  one 
Toy  Fong.  and  to  bring  her  forthwith  be- 
fore said  Justice  at  his  office  In  said  coun- 
ty, or.  In  case  of  hta  absence  or  inability 
to  Hct,  before  the  nearest  and  moat  acces- 
sible magistrate  of  the  coonty.  The  de- 
fendant, armed  with  this  process,  proceed- 
ed to  the  county  of  San  Joaquin,  and  on 
March  24, 1890,  arrested  a  Chinawoman, 
whose  name  Is  given  In  the  evidence  aa 
Toy  Fong.  This  woman  he  took  to  the 
county  of  Placer,  bnt  did  not  at  any  time 
take  her  before  the  Justice laaalng  the  war- 
rant, or  any  magistrate,  but  instpad  left 
her  at  the  liouse  of  one  China  Molly,  the 
person  on  whom  complaint  the  warrant 
waa  Issued.  The  apr>cilant  asslguH  as  er- 
ror various  rulings  of  the  court  in  the  ad- 
mission of  testimony,  and  In  f^vlng  and 
refusing  Instrnctlona. 

1.  The  court  did  not  err  in  admitting 
evidence  that  the  general  reputation  of 
the  house  in  which  China  Molly  lived  was 
of  ill  fame.  It  was  to  this  house  that  the 
defendant  took  the  woman  he  was  charged 
with  kidnapping,  and  where  he  left  her. 
This  appearing,  it  was  not  Improper  to 
show  that  this  house  was  of  ill  fame,  and 
It  waa  comiwtent  to  prove  the  fact  by  evi- 
dence of  general  reputation.  That  appel- 
lant left  the  woman  at  a  houHe  of  such  a 
character,  and  did  not  thereafter  take  her 
before  a  magistrate,  were  matters  proper 
tor  the  Jury  to  consider  In  passing  upon 
his  intent  In  making  the  arrest,  and  bring* 
Ing  her  Into  the  connty  of  Placer.  The 
evidence  tended  In  some  degree  to  furntab 
an  explanation  or  motive  for  the  act  of 
apimllant  In  falling  to  comply  with  the 
mandate  of  the  warrant  held  by  him. 

2.  In  going  to  San  Joaquin  county  the 
appellant  was  accompaniefl  from  Sacra- 
mento city  by  a  constable  ol  that  dty 
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named  Swift;  and  at  the  same  tlmetbe 
women  wan  arrested  Swift,  wbo  seemB  to 
bave  bad  a  warrant  therefor,  legal  upon 
Its  face,  arrested  her  buaband,  Oo  Sam. 
Testimony  was  admitted,  appellant  ob- 
jecting thereto,  sbowloK  tbatGoSam  was 
taken  to  Sacramento  city,  kept  in  Jail  two 
nights,  and  then  released  on  ball.  The 
prosecution  was  further  permitted  to 
show  by  Oo  Sam  that  be  was  In  fact  In- 
nocent of  the  allseed  crime  tor  which  he 
was  arrested.  If  It  should  be  conceded 
that  by  a  strict  application  ot  the  rule 
which  requires  evidence  to  be  confined  to 
the  points  In  Issae  this  testimony  should 
have  been  excluded,  still  we  cannot  see 
howtta  admluion  prejudiced  the  case  of 
appellant.  So  far  as  we  can  see  from  the 
record,  this  evidence  had  no  tendency  to 
show  that  appellant  was  guUty  of  the 
crime  with  which  he  was  churfced,  and  it 
must  bave  been  disregarded  by  the  Jury  an 
Immaterial.  A  mere  technical  error  in  the 
admlssioo  of  Immaterial  evidence,  which 
Is  of  such  a  character  that  It  is  apparent 
it  could  have  no  tendency  to  excite  a  prej- 
udice against  a  defendant  on  trial,  Is  not 
cause  for  the  reversal  ot  a  Judgment. 

8.  The  appellant  was  charged  with  kid- 
napping one  Choy  Fung.  Upon  the  trial 
It  appeared  that  the  name  of  the  woman 
actually  taken  is  Toy  Fong.  The  appel- 
lant  requested  the  court  to  charge  the 
Jury  "that  testimony  proving  or  tending 
to  prove  that  one  Toy  Fong  was  •  •  • 
taken  from  said  county  of  San  Joaquin 
by  the  dptendant  Into  the  county  of  Placer 
will  not  sustain  a  conviction  under  said 
ludlctmeatforso  taking  Choy  Fung. "  The 
court  refused  to  so  charge.  The  question 
whether  the  name  "Toy  Fong"  is  idem 
aouana  wltb  **Cboy  Fong,"  and  so  both 
relatu  to  the  same  person,  whs  In  this  case 
one  of  fact  for  the  jury,  and  not  a  ques- 
tion of  law  tor  the  court  to  detentilne.  In 
the  case  ot  Com.  v.  Oonavan,  13  Allen  B71, 
the  defendant  was  charged  wltb  larceny 
from  one  John  Mealy.  At  the  trial  tins 
person  was  called,  aud  testified  that  bis 
name  was  spelled  "Malay "or  "Maley," 
hut  never"  Mealy. "and  that  he  was  called 
"Malej,"  but  never  "Mealy."  The  trial 
court  declined  to  instruct  the  Jury  "  that  if 
they  should  find  his  name  to  be  Maley  or 
Malay,  and  not  Mealy,  then  they  should 
acquit  the  defendant,"  but  left  it  to  the 
Jury  to  determine  whether  the  name 
proved  was  idem  aonana  with  that  given 
In  the  Indictment,  and  this  ruling  was  ap- 
proved on  app«>al  to  the  supreme  court, 
that  court  saying:  "The  question  wheth- 
er one  name  is  idem  sonana  with  another 
la  not  a  question  of  apelliag.  but  of  pro- 
nunciation, depending  lees  upon  the  rule 
than  upon  the  usage,  which,  when  it  arises 
In  evidence  in  the  general  Issue,  is  fur  the 
jury,  and  not  for  the  court,  and  was 
rightly  Bubmltted  to  the  Jury  In  this  case. " 
This  rule  applies  wltb  peculiar  force  here, 
where  the  question  relates  to  the  pronun- 
ciation of  Chinese  proper  names.  The 
court  cannot  say  as  a  matter  of  law  that 
the  names  mentioned  in  the  Instruction 
DBked  for,  as  usually  spoken  by  that  peo- 
ple, do  not  have  the  same  sound.  The  In- 
structions given*  In  the  abtienee  ot  a  re- 
qoMt  frum  tbe  defendant  for  more  specific 


directions  as  to  tiie  right  and  duty  of  the 
Jury  to  determine  the  particular  question, 
were  sufficiently  definite,  and  we  must  pre< 
Bume  that  tbe  Jury  passed  upon  the  qnes- 
tion,  as  it  wan  their  province  to  do,  and 
found  from  the  evidence  that  these  names, 
"  Choy  Fong, "  and  "  Toy  Fong, "  are  pro- 
nounced alike. 

4.  The  Indictment  charges  that  the  wo- 
man Choy  Fong  was  forcibly  taken  from 
San  Joaquin  county  **for  the  purpose  and 
with  the  intent  to  willfully  and  felonious- 
ly employ  her,  said  Choy  Fung,  fur  tbe  use 
unlawfully  of  tbe  said  Mow  Lin  Our  and 
Ah  Young  (af/juChina Molly.) "  The  court 
gave  the  following  instruction  to  tbe  Jury: 
*'If  yon  belleTe  from  the  evidence  beyond 
a  reasonable  doubt  that  the  defendant, 
H.  L.  Fick.  did,  on  or  about  the  24th  day 
of  March,  1890,  and  hefore  the  finding  of 
said  indictment,  willfully. Dnlawfuiiy,  felo- 
niously, aud  forcibly  take  the  woman 
named  in  the  indictment,  Choy  Fong, 
against  her  fri<e  will  or  consent,  from  the 
county  ot  San  Joaquiu  in  fbis  state,  and 
carry  ber  Into  the  county  of  Placw  lu  this 
state,  then  you  win  say  In  your  verdict: 
'We,  the  Jury,  find  tbe  defendant,  H.  Ij. 
Fick,  guilty.'"  In  giving  this  instruction 
the  court  committed  no  error.  The  words 
above  quoted  (rum  the  indictment  us  to 
the  purpose  and  intent  of  defendant  are 
surplusage.  Under  section  207  of  the  Pe- 
nal Code  "every  person  who  forcibly 
steals,  takes,  or  arrests  any  person  In  this 
state  and  carries  him  into  another  *  *  * 
county"  is  guilty  of  kidnapping.  The 
language  Just  quoted  necessarily  Implies 
that  the  arrest  and  conveying  to  another 
county  must  be  without  the  consent  ot 
the  person  injured,  and  without  any  law- 
ful authority  tiierefor;  but  tbe  particular 
purpose  Intended  to  be  accomplished  by 
Bocti  unlawful  act  Is  immaterial.  The 
crime  consists  ofa  false  Imprisonment,  ag- 
gravated by  a  removal  toanothercounty. 
and  these  acts  are  sufficiently  alleged 
when  the  Indictment  is  in  the  language  of 
the  statute  detinlng  the  offense.  The  all^ 
gation  as  to  tbe  purpose  of  defendant  be- 
ing surplnsage.  It  was  not  necessary  for 
the  prosecution  to  prove  sacb  purpose,  or 
tor  the  Jury  to  find  It  to  exist,  and  tbe  In- 
struction Just  quoted  was  correct. 

5.  Appellant  claims  that  in  taking  the 
woman  from  San  Juaquin  to  Placer  coun- 
ty he  committed  no  crime,  because  be  was 
acting  under  a  waiTant  regular  on  Its 
face,  and  that,  such  action  being  lawful, 
it  did  not  become  a  crime  by  reason  ot  his 
subsequent  failure  to  take  her  before  a 
magistrate  in  the  latter  cunnty;  and  that 
not  only  did  the  court  err  in  its  Inatroc- 
tlon  upon  this  point,  but  that  the  verdict 
is  against  the  evidence.  The  error  ofthls 
contention  Is  In  Its  assumption  that  Id 
what  appellant  did  he  was  acting  In  obe- 
dience to  tbe  warrant  In  bis  possession, 
and  in  its  denial  of  the  right  to  look  at 
the  entire  transaction. for  tlie  purpose  not 
only  ot  determining  whether  the  appel- 
lant did  pursue  the  authority  with  which 
he  was  clothed,  but  also  whether  any  de> 
parture  from  such  authority  was  willful, 
and  with  the  intention  of  disregarding  tbe 
personal  rights  of  tbe  woman  takan  by 
him.  It  Is  a  maxim  ol  the  law  (and  iU 
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correctneBS  la  shown  by  haioan«xperienee) 
that  acts  Indicate  tbe  intmtlon,  and  In 
conformity  with  tblBthelawln  somvcaseH 
}uds^  of  a  man's  previons  Intentions  by 
his  sabneqnent  actions.  Broom,  Le?. 
Max.  p.  271.  In  this  case  the  arrest  of  tbe 
woman,  end  her  conveyance  Into  Placw 
eoonty,  and  tbere  pladng  her  In  the  bODM 
of  Gblna  Molly,  cunstttnta  one  continnoaa 
act,  and  for  the  purpose  of  determining 
the  Intention  of  defendant  when  he  made 
the  arrest,  or  at  any  other  time  while  be 
bad  the  woman  In  cnstody.  It  is  proper  to 
look  at  the  entire  transaction  as  ons  act, 
from  Its  beginning  to  Its  consnmrnatlon. 
ThuB  TlewInK  It.  It  Is  not  nnreasonable  to 
believe  that  appellant  when  he  made  the 
arrest  Intended  to  do  with  his  prisoner 
Just  what  tbe  evidence  shows  that  he  did 
do,  and  that  be  had  no  other  purpose;  in 
other  words,  that  her  arrest  was  simply 
a  means  to  tbe  end  he  bad  In  view;  that 
be  never  Intended  to  take  her  before  a 
magistrate,  bat  did  Intend  to  place  her  In 
tbe  ohar^  of  China  Molly.  Snch  an  act 
was  nnlawfal,  and,  as  the  warrant  under 
which  appellant  claims  that  he  acted  never 
authorized  such  a  proceeding,  the  warrant 
cannot  of  Itself  afford  any  Jastlficatlon  for 
the  act  now  under  consideration.  II  an 
officer  desires  tbe  protection  which  the 
law  always  gives  to  one  who  acts  nndw 
Its  authority,  he  ronst  keep  within  tbe 
limits  of  Its  commands.  K  be  arrests  nn- 
der  a  warrant  he  must  follow  its  direc- 
tions in  dealing  with  his  prisoner.  Tbe 
rule  Is  that  **  one  who  arrests  the  person 
of  another  by  legal  process,  orother  equiv- 
alent authority  conferred  upon  him  by 
law,  can  only  Justify  himself  by  a  strict 
compllanca  with  tbe  requirements  of  nueh 
proeessor  authority.  If  be  fails  to  exe- 
cute or  return  the  process  as  thereby  re- 
quired, or  to  do  what  the  law  reqnired 
him  to  do  in  making  the  arrest,  hts  whole 

Sstification  fails."  Phillips  v.Fadden,  125 
ass.  ]&8.  In  Brock  v.  8tlmson,  108 
Mass.  521.  retwrlog  to  the  principle  which 
holds  an  ofHcerto  be  a  trespasser  ab  Initio 
for  an  abuse  in  the  execution  of  process,  it 
is  said :  **  The  same  rule  holds  good  In  the 
case  of  an  ofBcer  who,  after  arresting  a 
person  on  criminal  process,  omits  to  per- 
form the  duty  required  by  the  law  of  tak- 
ing him  before  a  court."  The  case  hem  Is 
unlike  that  of  Ex  parte  Stemet),  82  Cal.  245, 
2S  Pae.  Rep.  88.  In  that  case  It  appeared 
that  tbe  officer  acted  under  a  lawful  war- 
rant, and  did  precisely  what  he  was  there- 
by commanded  to  do;  and  It  was  held 
that  he  had  committed  no  crime  in  so  do- 
ing. Tbe  Instructions  given  by  the  court 
below  Dpon  the  point  we  are  now  consid- 
ering were  fall  and  completOi  and  the  one 
given  by  the  court  of  Its  own  motion 
seems  to  have  been  prepared  bythe learned 
Judge  with  nnusnal  care,  and  states  with 
precision  the  law  applicable  to  theevldence 
before  the  Jury.  By  this  tbe  Jury  wwe  tn- 
■tmeted  that, II  the  appellant  arrested  the 
woman  In  good  faltb.  under  a  warrant, 
intending  to  take  her  before  a  magistrate 
in  Placer  county  in  obedience  to  its  com- 
mands, they  shonld  And  him  not  guilty, 
even  though  they  might  find  that,  after 
reaching  tbat  county,  he  ania wfully  placed 
her  In  an  insecure  place,  and  thereby  al- 
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lowed  her  to  escape;  but  If  they  were  sat- 
isfied beyond  a  reasonable  doubt  that  h«> 
did  not  make  the  arrest  In  good  faith,  and 
that  he  carried  her  Into  Placer  county 
without  any  Intention  of  taking  her  be- 
fore the  magistrate  iSButng  the  warrant, 
or  other  magistrate,  and  did  not  In  feet 
take  her  before  any  magistrate,  tlien  they 
most  And  him  guilty.  The  Jury  were  also 
instructed  that  an  officer  is  required  to  ar- 
rest any  person  named  In  a  warrant  which 
is  delivered  to  him  for  tbat  purpose,  and 
that  It  most  be  presumed  that  bis  ofQcial 
duty  was  faithfully  peiformed,  unless  the 
presumption  was  overcome  by  tbe  evU 
doice  for  the  proseeatlon.  Thus  the  ques- 
tion of  the  defendant's  good  faith  In  what 
be  did  was  fairly  snbrnTtted  to  Uie  Jury ; 
and  hlsconvictlonwas  not  made  todepend 
upon  tbe  mere  fact  that  he  bad  not  fol- 
lowed the  authority  given  him  by  law, 
and  the  evidence  was  amply  snffldentto 
Jnatlfy  tbe  verdict  ot  the  Jury. 

4.  The  attorney  general  concedes  thM 
be  has  found  no  law  authorising  that  por- 
tion of  the  Judgment  directing  tbe  appel- 
lant to  pay  a  tee  of  925  to  tlie  district  at- 
torney. This  portion  ot  the  Judgment 
may  be  separated  from  the  other,  and  we 
can  correct  it  here  without  remanding  tbe 
case.  Ordered  thatthe  Judgment  appealed 
from  be,  and  the  anme  is  hereby,  modified 
by  striking  therefrom  the  words:  **And 
that  he  pay  the  district  attorney  a  fee  of 
twenty-4Te  dollars;"  and.  b^g  so  modi- 
fled,  the  Jad^ent  and  order  am  affirmed. 

We  concur:  Bbattt,  0.  J. ;  Paterson, 
J.;    McFarlano.    J.;    Garouttk,  J.; 

8HARPBT1BIN,  J.;  HabKISON,  J. 

Pbopu  r,  Dcmr,  (four  cases.)  (No.  IV 

852.) 

(Supreme  Court  of  CaZi/omia.  May  98, 18B1.) 
LiQDOB  Liobnobs—Validitt  or  Obdinamcb. 
In  an  aottoQ  to  recover  uopald  liquor  li- 
cense taxes  anderan  urdlnance  passed  bra  board 
of  supervisors,  Monday,  Ofitober  1,  IS^,  It  ap- 
peared tbat  prior  thereto,  on  Aagust  6,  1888,  tne 
board,  pnraaant  to  County  Government  Act  Cal. 
Jfaroh  14,  1888,  S  W,  nouirinff  tbe  snpervts- 
urs  to  inrovldfl  for  the  holding  (u  regular  meet- 
ings, and  wblcta  aot  repealed  f  ol.  Code,  S 
March  1<\  WHS,  requirlnK  the  supervisors,  on 
the  first  Monday  of  October,  to  fix  rates  of  county 
licenses,  passed  an  ordinance  for  the  holding  ffl 
reKQlar  meetings  on  tbe  first  Mondvin  February, 
May,  August,  and  Xovember,  to  oontinue  In  ses- 
sion until  the  buainesB  was  disposed  of.  The  or- 
dinance was  passed  at  a  special  meeting  of  tlie 
board  held  for  tiie  flziiig  of  oounty  taxes  only. 
Held,  that  the  ordlnanoe  passed  Ootober  lat  Is 
void. 

Commissioners*  decision.  In  bank.  Ap 
alfrom  superior  court,  Placer  county ; 
F.  Mybrb,  Judge. 
C.  H.  Colby  and  J,  B.  Prewett,  for  ap- 
pellant. F.  P.  TattlOt  DM.  Atty.,  lor  the 
People. 

VAKOLiBr.  G:  This  la  a  consolidation  ol 
four  actions  to  recover  from  tbe  defend- 
ant license  taxes  by  virtueot  an  ordinance 
(No.  S)  passed  by  tbe  board  of  supervls- 
ors  ot  Placer  connty  on  Monday,  tbe  Ist 
day  of  October,  IbSS.  providing  that  per- 
sons selling  spirituous  liquon,  etc,,  in 
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Bald  Cdunty.  must  procure  Irom  the  tax 
coilectur  a  licease,  authorislDf;  them  to 
rarry  on  that  business,  for  which  they 
iiiuat  pay  to  the  tax  collector  a  tax  of  $2i 
per  quarter  and  a  fee  of  fl;  and  farther 
provldintf  that  the  tax  collector  may 
authorize  Bult,  In  the  name  ol  the  people, 
to  be  brou£:ht  against  any  person  who 
has  carried  on  such  business  without  II- 
rense,  for  the  recovery  of  such  tax,  with 
S16  damages.  The  trial  was  by  the  court 
without  a  iury,  and  Judgment  was  ren- 
dered In  faTor  of  plaintiff  "for  the  sum  of 
one  taondred  and  Blzty  dollars,  together 
with  plaintiff's  coats  and  dlabargements 
Incorred  in  this  action,  amounting  to  the 
Bum  of  one  hundred  and  nine  dollars." 
Defendant  moved  for  a  new  trial  on  a 
bill  of  exceptions.  A  new  trial  was  de- 
nied, and  defendant  appeals  from  tho  judg- 
ment, and  from  the  order  denying  a  new 
trial. 

The  appellant's  principal  point  Is  that 
the  ordinance  passed  by  the  board  of  su- 
perviBurs  on  Monday,  October  1,  1883, 
was  void,  because  tiie  meeting  on  that 
day  was  not  a  regular  meeting  of  the 
board,  nor  a  special  meeting  called  tor 
that  parpoae.  Section  4045  of  the  Politic- 
al Code,  a  new  section,  passed  on  March 
18,1883,  provided,  (subdivision  3:)  "The 
board  of  Bupervisoni  of  each  county 
muat,  on  the  flrst  Monday  of  October  of 
each  year,  fix  the  rates  of  couuty  li- 
censes, "(adding  aproviso  notmaterlal  to 
the  present  purposes.)   In  San  Luis  Obls- 

So  Co.  V.  Hendricks,  71  Cal.  243,11  Pac. 
ep.  6M2.  it  was  decided  that  this  provlii- 
lon  was  repealed  by  section  33  of  tlie  coun- 
ty government  act,  passed  March  14, 1SS3, 
which  provides:  "The  buard  of  sapervis- 
ora  most  by  urdinnnce  provide  for  the 
holding  of  regular  intietings  of  the  board 
at  their  respective  county-scats. "  And  as 
a  consequence  of  soch  repeal  It  was  far- 
ther held  that  after  the  board  of  supervis- 
ors has  provided  for  Iioldingregularmeet- 
Ings,  as  required  by  section  22  above  quot- 
ed, it  has  no  authority  to  Qx  the  rate  of 
county  licenses  at  any  other  than  at  one 
of  the  regular  meetings  thus  provided  for, 
or  at  a  special  meeting  called  for  that 
purpose  according  to  section  23  of  the 
county  govcrnmnnt  act.  It  appears  that 
prior  to  October  1, 13S3.  to-wit,  on  Au- 
gust 6, 18S3,  the  board  of  supervisors  of 
Placer  county,  by  ordinance,  provided 
that  the  regular  meetings  of  that  board 
should  thereafter  "  be  held  at  the  office  of 
the  county  cleric  at  Auburn,  on  the  flrst 
Monday  In  Fehmary.  May,  August*  and 
November  of  each  year,  and  continue  In 
session  until  the  business  before  it  Is  dis- 
posed of.**  And  It  farther  appears  that 
the  meeting  at  which  the  ordinance  on 
which  this  action  is  brought  was  passed 
convened  on  October  1, 1883,  and  was  not 
a  continuance  of  any  former  meeting,  nor 
a  meeting  specially  called  for  the  purpose 
of  fixing  the  rate  of  county  llcenn<«.  It 
was  a  special  meeting  held  for  the  pur- 
pose of  fixing  the  rate  of  county  taxes  in 
obedience  to  section  8714  of  the  Pdlftlca! 
Code,  at  which  no  other  businoss  could  be 
done  except  on  the  conditionft  preHoribed 
by  section  2!t  of  the  county  government 
act.  It  follows  from  thwe  facts,  and  the 


decision  In  the  case  of  San  Iiuls  Obispo 
Co.  V.  Heodriclcs,  supra,  and  cases  therein 
cited,  that  the  board  of  supervisors  of 
Placer  county  had  no  authority  to  enact 
the  ordinance  fixing  county  licenses  on 
the  Ist  day  of  October,  18S3,  and  conse- 
quently that  the  ordinance  Is  void.  I 
think  the  Judgment  and  order  should  be 
reversed,  and  the  cause  remanded. 

We  conear:  Fitzqebau),  O.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoinsr  opinion  the  judgment  and 
order  are  reversed,  and  the  cause  re- 
manded. 


sa  Cal.  m 

RiCHARDB  et  Ml.  V.  TRATBLBm'  INB.  CO. 

(No.  ]3,W0.) 
(Supreme  Court  qf  California.  Maiy  fR,  IBSl.) 

AcnOIt  ON  ACOTOBNT  FOLIOT— PLBADIITO. 

1.  Wbore,  in  an  action  on  an  accident  poU^, 
the  complaint  alleys  that  deceased  lostained 
bodily  inluries  effected  throngh  external,  vioieot, 
and  accidental  means,  such  a  tttate  of  facts  being 
provided  against  by  tbe  policy,  an  objocUon  that 
the  complaint  does  nut  state  the  particular  cir- 
cumBtoucos  under  which  the  insured  met  hia 
death  is  not  maintainable  under  a  general  de- 
muirer. 

3.  The  policy  provided  that  the  money  shall 
be  paid  within  90  days  after  proof  that  the  in- 
sored  received  injuries  which  alone  occasioned 
his  death  within  90  days  from  the  happening 
thereof.  The  complaint  alleged  that  "more  than 
90  days  hod  elapsed  prior  to  the  commenoement 
of  this  suit  after  sufticient  proof  that  the  insured 
at  a  time  within  the  continuance  of  the  said  pol- 
icy had  sustained  bodiiv  injuries  through  ex- 
ternal, violent,  and  accidental  means,  within  the 
intent  and  meunlng  of  said  poli(^;  that  such  in- 
juries alone  had  oocasloned  deauL  within  ninety 
days  from  the  happening  of  saoh  iajnrles, "  and 
that  deceased  and  plaintiff  **have  duly  complied 
with  all  the  terms  and  oooditions  of  said  policy 
and  renewal  by  them  or  either  of  them,  to  be 
liept  or  performed. "  Held,  it  snffloiently  alleged 
the  notice  and  proof  of  death  required  by  the 
policy. 

8.  Where  tbe  insored  died  from  the  elleota  of 

a  blow  struck  by  a  person  after  an  attempt  to 
blackmail,  such  death  is  the  result  of  accidental 
means  within  the  general  terms  of  a  policy  pro- 
viding against  injuries  or  death  caused  through 
"extern^,  violent,  and  accidental  means.  ** 

4.  Whore,  in  an  action  on  an  accident  policy 
providing  that  the  insurance  shall  not  extend  to 
any  cause  of  death  unless  the  claimant  snail  es- 
tablish by  positive  proof  that  the  death  was  not 
the  result  of  design,  either  on  the  part  of  the  in- 
sured or  of  any  other  person,  it  ^pearlng  that 
the  insured  died  from  theeffccts  of  a  blow  struck 
by  another  person,  it  is  not  error  to  charge  that 
if  the  death  of  insured  was  caused  by  a  blotr 
dealt  him,  Uiat  would  not  prevent  recovery  If  the 

'  person  inflloting  theblowaid  not  mean  to  kiU  the 
insured. 

In  bank.  Appeal  from  superior  court, 
Nevada  county;  J.  M.  Waiting,  Jndge. 

T.  M.  Oamont,  for  appellant.  Ctosm  Jk 
Slmtuoada,  for  respondents. 

McFart.and,  J,  This  Is  an  action  upon 
an  nccldent  Insurance  policy.  By  the 
terms  of  the  policy  the  Insured,  'Phlllp 
Riciinrds,  was  to  have  a  sum  of  money 
paid  him  weekly  in  case  of  injury  to  him 
by  accident,  and  his  estate  was  tu  be  paid 
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$SfiOO  In  ease  ot  bis  death  from  »nch  iDjnry. 
DnriDfc  the  life  of  the  policy  safd  Blcbards 
waa  killed.  Tlie  jury  returned  a  verdict 
Infavorof  plaintltlii.exeeutuniotBald  Rich- 
ards, deceased,  for  f 5,000;  and  defeadant 
appeals  from  the  Jadgmeot  and  from  an 
order  denying  a  new  trial. 

1.  We  think  that  the  complaint  Is  anffl- 
clent.  There  was  no  formal  demurrer,  but 
defendant  objected  to  a  Jury  beins:  Impan- 
eled and  to  the  introduction  ot  any  evi- 
dence upon  the  ground  that  "the  com- 
plaint, does  not  state  facta  snffldent  to 
constitute  a  canse  uf  action."  The  first 
objection  la  that  the  complaint  does  not 
state  the  particular  drcnmstances  ander 
which  the  death  of  the  insured  occurred, 
—that  iH,  whether  it  was  caused  by  light- 
ning, drowning,  railroad  colliaion,  etc. 
But  The  complaint  avers  that  at  a  named 
date  the  deceaned  "sustained  bodily  in ju- 
Tiee, effected  through  external,  violent, and 
acuidental  means;  and  that  on.  tu-wit, 
the  27th  day  of  May.  1887,  the  said  Philip 
BfehardB  died  at  Nevada  City,  Nevada 
county,  Gallfomla;  and  that  the  said 
death  was  occasioned  by  said  injuries 
alone."  This  language,  which  avers  a 
state  of  facts  expresHly  provided  against 
by  the  covenants  of  the  policy.  Is  snfflclent 
asaAalnatan  attack  which  is  no  more 
specific  than  a  general  demurrer.  The 
other  objection  to  the  complaint  is  that  it 
does  not  aver  notice  and  proofs  of  death, 
as  required  by  the  policy.  But  it  Is 
averred  that  "said  Philip  Blchards  and 
aaid  platntlOs  have  duly  compiled  with  all 
the  terms  and  conditions  of  said  policy 
and  renewal  by  them,  or  either  of  them, 
to  be  kept  or  performed,"  and  this  was 
fcenerally  a  sufficient  pleading  ol  condi- 
tions precedent.  Code  Civil  Proc.  §  457; 
Blaslngame  v.  Insurance  Co.,  76  Cal.  6X^, 
17  Pac.  Rep.  925.  It  has  been  held  In  some 
cases  that  where  money  covered  by  an 
insurance  policy  Is  not  to  be  paid  until  a- 
certain  time  after  the  loss,  or  after  notice- 
and  proofs  ot  the  same,  there  should  be  a 
special  averment  that  such  time  had 
elapsed.  In  the  case  at  bar  there  was  a 
pruvtalon  in  the  policy  that  the  money 
shonld  be  paid  "  within  ninety  days"  after 
proof  that  the  Insured  received  Injuries 
which  alone  "occasioned  his  death  with- 
in ninety  days  from  the  happening  there- 
of;" and  with  respect  to  this  matter  It  is 
aliased  in  the  complaint  that  **  more  than 
90  dayehad  elapsed  prlorto  the  commence- 
ment  of  this  snit  after  snfflclent  proof  that 
the  insured,  at  a  time  within  the  contln- 
nance  of  the  said  policy,  hud  sustained 
bodily  Injuries,  effected  through  external, 
violent,  and  accidental  means,  within  the 
intent  and  meaning  of  said  policy;  that 
soch  Injuries  alone  had  occasioned  death 
within  ninety  days  from  the  happening  ot 
snch  injarles."  This  averment,  tognifaer 
with  the  general  averment  above  noticed, 
makes  the  complaint  entirely  sufficient 
aa  awilnst  a  general  demnrrer. 

3.  upon  the  merits  appellant  contends 
that  the  verdict  was  not  Justified  by  the 
evidence,  and  that  the  court  erred  in  Its 
Instructions  to  the  Jury.  The  deceased 
lived  at  Nevada  City,  and  was  brought 
by  one  U.  J.  Dassonville  to  the  drug-store 
and  office  of  a  physician  In  that  city 


about  9  o'clock  on  tbe  evening  April  2S, 
1887.  He  waa  suffering  from  a  severe 
wonnd  on  the  bead  and  over  the  left  eye, 
from  theeSect  of  which  be  died  on  the  27tb 
of  the  next  month.  May,  1887.  There  was 
evidence  tending  to  show  that  the  wound 
was  caused  by  a  fall  from  an  elevatedstde* 
walk  down  onto  Spring  street,  in  wblcb 
there  were  rocks  and  piles  ot  old  iron ;  bat 
appellant  contends  that  the  evidence 
shows  the  wound  to  have  been  InQlcted 
by  said  Daasouville,  who,  after  a  failure 
to  blackmail  the  deceased,  suddenly  struck 
him  a  blow  with  some  instrument  or 
thing  capable  of  prodndng  the  wound. 
The  general  terms  of  the  policy  provide 
against  injuries  or  death  caused  through 
"external,  violent,  and  accidental  means.** 
The  means  by  which  the  death  of  the  de- 
ceased was  caused  were  certainly  "exter- 
nal and  violent;"  and,  while  there  was 
not  much  evidence  to  show  that  it  was 
caused  by  a  blow  from  Dassonville,  still 
in  that  case  the  Jury  had  tbe  right,  under 
the  evidence,  to  find  it  "accidental, "  with- 
in the  general  covenants  of  the  policy.  It 
is  Impossible  to  give  a  precise  definition  of 
the  word  "accidental."  As  every  effect  has 
a  cause,  there  is  one  sense  In  which  noth- 
ing is  accidental.  Accident  policies  are  ol 
recent  origin ;  and  there  have  hem  only 
a  few  Judicial  deelsions  with  respect  to 
them;  but  the  authorities  to  be  found  on 
tbe  subject  seem  to  be  to  the  point  that 
"accident"  mnst  be  given  its  popular 
meaning,— that  is,  a  casualty,  something 
out  ot  tbe  usual  course  ot  events,  and 
which  happens  suddenly  and  unexpected- 
ly, and  without  any  design  on  the  part  of 
the  person  Injured.  The  fullest  discussion 
of  the  subject  Is  to  be  found  in  the  opin- 
ion ot  the  Unltml  States  circuit  court  for 
tbe  district  of  Michigan  in  the  case  uf  Rip- 
ley V.  Railway  Co.  In  that  case  the  In- 
sured had  been  attacked  by  highwaymen 
and  killed,  and  it  was  contended  that,  as 
the  highwaymen  Intended  violence,  there 
was  no  accident.  The  learned  Judge, 
(WiTHRV,  J.,)  In  delivering  the  opinion  ot 
the  court,  says:  "Perhaps,  In  a  strict 
sense,  any  event  which  is  brought  about 
by  desiKn  of  any  person  is  not  an  accident, 
because  that  which  has  accomplished  the 
Intention  and  design,  and  Is  expected,  is 
a  foreseen  and  for^nown  result,  and  ther^ 
fore  not  strictly  accident.  Yet  I  am  per- 
suaded this  contract  should  not  be  Inter- 
preted so  as  thus  to  limit  its  meaning,  for 
the  event  took  place  unexpectedly,  and 
without  design  on  Hlptey's  part.  It  was 
to  him  a  casualty,  and  In  the  more  popu- 
lar and  common  acccptathm  'accident,'  it 
not  In  Its  precise  meaning.  Includes  any 
event  which  takes  place  without  the  fore- 
sight or  expectation  of  the  person  acted 
upon  or  affected  by  the  event.  •  *  *  j 
think  In  construing  a  policy  nf  Insurance 
against  accident,  issued  to  all  sorts  ot 
people,  a  majority  ot  whom  do  not,  as  the 
company  well  knew,  nicely  weigh  the 
meaning  of  words  and  terms  used  in  it, 
courts  are  called  upon  to  Interpret  the 
contract  as  a  large  class,  not  versed  in 
lexicology,  are  sure  to  regard  Its  terms 
and  scope.  That  which  occui*e  to  them 
unexpectedly  is  by  them  called  'accident.' 
The  company  fix  the  terma  of  the  con- 
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tract,  and  are  to  be  held,  In  the  absence  of 
plain,  uneqnWocal  exceptiona  and  provlg. 
Ions,  til  Intend  wfaat.  In  popular  accepta- 
tion, the  InHUKKl  party  is  likely  to  nnder- 
standbytts  terms."  2  Blgelow,  Ins.  Caa. 
788.  In  tbat  case  Judfirment  went  for  de- 
fendant npon  another  point,  and  was 
nfflrmed  by  tbe  United  States  sapreme 
court,  where  the  meaning  of  "accident" 
waa  not  dlsunesed,  (16  Wall.  836;)  but  the 
lanRutise  of  Judge  Withey  eeema  to  us  to 
ezpresB  correct  Tie WH  of  the  question.  It 
la  quoted  approvingly  in  other  autborl- 
tlee.  BIlaB.  Life  Ins.  §  488  ;  7  Amer.  Law 
Uev.,587;  1  Amer.  &  Eng.  Enc.  Law,  p. 
H7,  §  8,  and  noteR;  loRurance,  etc.,  Co.  T. 
Martin.  32  Md.  815.  We  are  of  opinion, 
therefore,  that,  if  It  could  be  considered 
that,  in  tbe  case  at  bar,  the  death  uf  the 
deceased  was  caused  by  a  blow  from  Das- 
Bonrille,  still  It  was  caused  by  "accidental 
means"  within  tbe  general  terms  of  tbe 
policy.  Tbe  policy,  however,  contains  a 
special  condition  as  follows:  "This  insure 
anee  shall  not  be  held  to  extend  to  disap- 
pearances, or  to  any  cause  of  death,  or 
personal  injury,  unless  the  claimant  under 
the  policy  shall  establish  by  direct  and 
positive  proof  tbat  tbeaaJd  death  or  per- 
■  lonal  injury  was  caosed  by  external  vlo- 
ience  and  accidental  means,  and  was  nut 
the  result  of  design  either  on  the  part  of 
the  Insured  or  uf  any  other  person. "  Re- 
spondents contend  that  this  clause  Is  a 
mere  attempt  to  change  the  rules  of  evi- 
dence, and  therefore  entirely  void.— that 
It  Is  not  a  provision  about  anything  ex- 
cept evidence.  We  do  noC  think  it  neces- 
sary to  examine  this  contention.  Taldnar 
the  provision  as  valid.  It  merely  states  as 
a  condition,  so  far  as  it  applies  to  the  clr- 
cnmstances  of  this  case,  that  the  death 
shall  not  be  the  result  of  tbe  des'gn  of  any 
person;  that  U, that  It  mustnotbecaused 
by  tbe  act  of  one  whose  design  was  to 
cause  death  by  tbe  act  Tbe  point  was 
presented  by  the  fifth  Instruction  given  by 
tbe  court  as  follows:  "It  the  death  of 
Philip  Btchards  was  caused  by  a  blow 
dealt  him  by  H.  J.  Daasonrllle,  or  some 
other  penon,  that  would  not  prevent 
plaintiffs  from  recovering  In  this  aetlon, 
]|  yon  believe  from  tbe  evidence  that  when 
Dasaonville  or  such  other  person  Inflicted 
Boch  blow  he  did  not  mean  to  kill  said 
Philip  Richards.**  We  are  of  opinion  that 
this  instruction  is  not  erroneous.  There 
were  circumstances  in  evidence  tending  to 
show  that  it  DassonvUle  did  give  the 
blow  which  resulted  afterwards  la  the 
death  of  deceased,  be  did  not  Intend  soeh 
result,  and  It  would  not  be  a  correct  con- 
struction of  the  clause  of  the  policy  under 
review  to  say  that  It  Includes  every  case 
where  a  blownot  iutended  to  kill  unfortu- 
nately and  undesignedly  produces  death, 
and  particularly  when  we  consider  the 
rules  of  construction  wblch  apply  to  the 
makers  of  Instruments. 

1  he  other  inslructtous  of  the  court  seem 
to  be  unobjectionable,  and  to  present  the 
law  of  the  case  very  fully.  Those  given  at 
the  request  of  tbe  defendant  presented 
that  Bide  of  the  case  very  favorably.  In- 
structions No.1  and  No.  5,  asked  bydefend- 
an  t,  were  properly  relnsed.  Whatever  was 
eorrect  in  them  was  given  elsewhura.  Tbe 


Judgment  and  order  appealed  from  ar» 

affirmed. 

We  concur:  Oarodttb,  J.;  Db  Hatch, 
J,;  Habrison,  J.;  Fatbrboh,  J. 

——  (8I  <M.  ISO 

Lanoan  t.  Lanoan  €t  a/.  (Ko.  13,610.) 
(Supreme  Court  <tf  California.  U^y  25, 18BL) 
AoTiox  OH  Not*— Pa»oi.  Etidhhob  or  Coxanun- 

ATIOM— IkCOKSUTBIIT  FutDlMOS. 
.  Where  'n  an  acUcm  on  a  note  It  Htpeared 
that  said  oote  was  given  in  cousideratioa  of  tbe 
balance  dae  upon  a  pri(v  note,  raeh  prior  aote 
being  collateral  to  and  described  In  «  written 
agreement  on  the  part  of  plaintiff  to  sell  defend- 
ant certain  property  therein,  and  compliance 
ttorawith  to  be  deemed  fall  oonslderation  for  the 
note  therein  set  out,  oral  evidence  ia  inadmiaai- 
ble  to  show  that  certain  land-warrants,  not  q^eo- 
ifled  ia  aaid  agreement,  formed  part  of  tiw  OM- 
sideratlon  of  the  note  in  salt 

9.  Where  there  was  a  conflict  in  the  findings 
of  the  court  below,— three  flnditig&  that  the  con- 
sideration of  the  note  was  the  sale  of  property 
described  In  thewritten  agreement,  and  two  tlnd- 
i&gs  that  the  oonsideration  Lnoloded  oealainlaiDd- 
warrants  not  referred  to  In  said  agreement,— « 
judgment  based  thereon  ia  a  decisiiHi  agunst 
law,  for  which  a  new  trial  may  be  bad. 
MaFABi.AKi>i  Jif  diaiwiilliiH 

In  bank.  Appeal  from  superior  court, 
Merced  county ;  0.  H.  Marks,  Judge. 

F.  H.  Goahl,  for  appellant.  J,  Law, 
for  respondents. 

Db  Havrn,  J.  Aetlon  tor  the  balance 
alleged  to  be  due  upon  a  promissory  note 
executed  by  defendants  to  plaintlir  on 
April  25, 1885,  tor  the  sum  of  f2,0Q0.  The 
answer  of  the  defendants  alleges  tbat  in 
December,  1884,  the  defendant  Thomas  F. 
Langau  purchased  from  plaintiff  an  andi> 
vided  one-fourth  interest  of  all  the  copart- 
nership property  belonging  to  a  Arm  of 
which  plaintiff  was  a  member  lor  the  mn 
of  93,U00,  and  In  paymmc  tbweof  tbm  ex- 
ecuted to  plaintiff  his  promissory  note  lor 
said  sum.  That  he  afterwards  pald$1.0U0 
tbereon.  and  then  took  up  said  note,  and 
be  and  the  other  defendant,  bis  wife,  gave 
to  plaintiff  the  note  mentlonedin  the  com- 
plaint, for  the  balance  due  on  account  of 
said  purchase, — that  is,  as  we  construe  the 
answer  for  the  balance  due  npon  the 

firomiesovy  note  execaced  In  December* 
884.  Tbe  answer,  then.  In  a  separate  d^ 
tense,  allegf>s  that  a  part  of  the  copartner- 
ship property  purchased  by  defendant  con- 
sisted of  two  land-warrants,  and  tbat 
aald  warrants  were  a  part  of  the  consid- 
eration for  which  tbe  note  referred  to  In 
the  complaint  was  given,  that  plaintiff 
agreed  to  locate  them  npon  lands,  and 
convey  said  lands  so  located  thereunder 
to  defendant  T.  F.  Langan;  that  plaintiff 
has  located  the  same,  and  refuses  to  make 
a  conveyance  of  the  land  so  located  to  de. 
fendant,  and  by  reason  thereof  d^endant 
has  been  damaged  in  amount  equal  to  the 
value  of  said  land.  There  was  another 
partial  defense  Interposed,  but  this  was 
found  against  tbe  defendants,  and  needs 
no  couHideratlon.  The  court  below  fonad 
the  allegations  of  defendants'  answer  in 
relation  to  the  land-warrants  to  t>e  true, 
and  Judgment  was  rendered  in  favor  ol 
defendants  lor  their  coits.  Tbe  plaintU 
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appeals  from  tblsjDdgment.and  also  from 
an  order  denying  bla  motion  tor  a  new 
trial. 

1.  It  la  apparmt  from  the  anawn*  of  de> 
tendaata;  and  tbe  eotut  wo  flnda,  aa  we 
read  findlngB  Nos.  4,  B,  and  that  the  note 
mratloned  in  the  complaint  was  ^ven  in 
consideration  of  the  balance  due  upon  the 
note  for  93,000,  executed  In  December,  18S1. 
It  therefore  became  a  material  question 
upon  the  trial  to  determine  what  was  the 
consideration  for  this  original  note.  Upon 
the  trial  it  appeared  tbat  this  note  ot  De- 
cember, 1881,  had  a  contcact  attached  to 
it,  written  on  the  aame  sheet  of  paper, 
and  was  executed  In  duplicate,  each  of  the 
parties  retaining  a  copy.  This  note  and 
agreement  are  in  the  foUowlng  words: 

"Iferced  Co.,  December  3,  1884.  Sixty 
days  after  date,  I  promise  to  pay  J.  A. 
lAUgan  the  sum  of  three  thousand  ($3,- 
000)  dollar^  gold  coin  of  the  United  States, 
for  valDB  reoeived.  Tu(w.  F.  Li&noam." 

**Jt  la  farther  agreed  that  If  at  the  end 
of  sixty  days  T.F.  Lanj^n  Klvea  eullat- 
eral  security  to  J.  A.  Xiaugan,  and  pays 
one  per  cent,  per  ninntb  for  tbe  payment 
ol  twu  thousand  dollars  by  a  mortgage 
upon  thvi  homestead  of  Honora  Langan 
and  Hesektah  M.  Martin  tracts  of  land, 
and  otherwise  secorea  tbe  payment  of  the 
aame.  then  J.  A.  I*angan  agreea  to  take 
said  security  and  grant  further  time,  not 
to  exceed  two  years  from  tbe  date  hereof, 
upon  two  thousand  dollars  of  said  note; 
and  thereupon  J.  A.  Langan  agrees  to 
give  a  bill  of  sale  to  T.  F.  Langan  for  one 
tbooaand  sheen  the  property  of  J.  A.  Lan- 
gan, which  are  now  in  the  possesefw  of 
T.  F.  Langan.  and  a  deed  to  all  his  (J.  A. 
Langan'i^  rights  In  the  homestead  of 
Honora  Langan,  and  one-fourth  interest 
in  the  Beseklah  M.  Martin  tract  of  land, 
and  the  half  interest  In  two  express  wag- 
ma,  and  all  the  improvonents  on  said 
ranch,  the  title  of  said  sheep  and  ranch  to 
remain  as  they  are  at  present  until  the 
performance  of  said  agreement,  to-wit,  the 
paynmt  of  the  foregoing  note  according 
to  the  tenor  tbereot  or  tbe  aecnrlty  ot  tbe 
payment  as  herein  provided  by  mort- 
gage, etc.  This  agre^ent  has  nothing 
to  do  with  any  former  agreemwta  made 
by  said  parties,  but  such  other  agree- 
menuaretu  be  settled  according  to  tbe 
tanorof  tbamaelTea,  namely,  tbe  three  bnn- 
dred  dollara  for  rent  of  aheep.  and  the  one 
tbooaand  dollars  balance  due  on  sheep 
sold  by  J.  A.  Langan  to  T.  F.  Langan 
last  year.  J.  A.  Langan.  Thos.  F.  Lan> 
OAN.   Witness:  W.J.Stockton." 

This  writing  Is  to  be  construed  aa  an 
agreement  on  tbe  part  uf  the  plaintiff,  J. 
A.  Langan,  toaell  to  tbe  defendant  T.  F. 
Langan  tbe  property  therein  mentioned, 
for  tbe  price  and  a pon  tbe  twma  therein 
stated;  and  this  agreement  to  sell  said 
mentioned  property  and  compliance  with 
it  Is  tu  be  deemed  fall  consideration  for 
the  note  therein  set  ont.  precisely  as  if 
12ie  agreement  had  so  revlted  In  words; 
and  therefore  tbe  court  erred  In  admitting 
oral  evidence  to  ataow  that  the  land*war- 
rants  referred  to  In  the  evidence  were  a 
part  uf  the  consideration  ot  this  note. 
Thla  mllng  ot  theconrtlsnot  sastalned  by 
tbe  role  which  permlta  parol  evidence  of 


a  consideration  different  from  that  named 
In  the  contract  or  deed,  or  the  existence 
of  a  separate  oral  agreement,  constltat- 
ing  a  condition  precedent  to  tbe  taking 
effect  of  a  written  contract  obligation. 
The  effect  ot  the  oral  evidence  here  was 
to  add  tu  and  vary  the  terras  of  the  wrl^ 
ten  agreement  by  proving  a  contract  to 
sell  otberand  different  property  from  that 
described  In  the  agreement.  The  opinion 
ot  tbe  coart  In  Hnbbard  v.  Maraball,  60 
Wis.  327,  6  N.  W.  Rep.  4ff7,  Is  In  point  here: 
"The  rule  which  allows  the  maker  of  a 
promissory  note  to  show  In  an  action  nr>- 
on  It  a  failure  or  partial  failure  of  consid- 
eration, Is  not  sufficiently  broad  to  cuver 
this  case.  Here  we  have  written  Instru- 
ments, which  set  out  particularly  tbe  con- 
sideration of  the  notes  In  suit,  to-wlt,  the 
assignment  of  notes  and  mortgages,  and 
of  a  contract  to  convey  lands  and  to  sell 
timber  upon  otber  lauds.  Tbe  right  to 
prove  a  failure  of  conslderatlun  would  ad- 
mit tJTldence  of  the  failure  of  any  consider- 
ation expressed  In  the  writings,  as  that 
the  title  to  any  of  the  property  thus  sold 
or  assigned  had  failed,  but  does  not  go  to 
thu  extent  ot  allowlog  proof  ot  an  addi- 
tional consideration  not  expressed  In  the 
writings,  and  a  failure  thereof.  To  hold 
otherwise  would  be  to  destroy  the  rule 
which  prohibits  parol  evidence  to  contra- 
dict or  vary  written  Instruments.  The  In- 
strument signed  by  plaintiff  and  accepted 
by  tbe  defendant,  and  the  notes  signed  by 
the  latter  and  delivered  to  the  former, 
constitute  an  agreement  in  writing.  The 
terms  of  the  agreement  are  clearly  ex- 
prwsed,  and  tbe  writings  contain  noclausa 
from  which  It  may  be  Inferred  that  the 
parties  did  not  Intend  to  Incorporate  la 
them  the  contract  lust  as  it  was  made, 
and  the  whole  ot  It. 

3.  In  tbe  bill  of  exceptions  tbe  plain  tifi 
specides  that  the  decision  nf  thecourt  was 
against  law,  because  certain  findings  are 
contnidlctory;  and  this  Is  one  of  tbe 
grounds  upon  which  a  new  trial  was 
asked.  The  motion  should  bare  been 
gruuted  tor  this  reason:  i-lndlogs  7  and 
11,  which  are  necessary  to  support  the 
Judgment  In  favor  of  defendants,  are  in 
conflict  with  findings  4,  5,  and  6,  as  we 
construe  them;  those  firat  named  being 
to  the  effect  tbat  tbe  consideration  of  tbe 
note  referred  to  In  the  complaint  Is  as 
stated  In  the  answer  ot  defendants,  while 
findings  4,  6,  and  6  are  that  Its  considera- 
tion Is  the  balance  due  upon  tbe  note  of 
December  8, 1884,  end  that  the  considera- 
tion of  that  note  was  the  sale  of  the  prop- 
erty described  in  the  written  agreement 
above  set  out.  In  this  condition  of  tbe 
findings  It  caiinot  be  said  that  tbey  deter- 
mine the  issues  of  fact  arising  in  tbe  case, 
and  a  Judgment  based  upon  such  findings 
is  a  decision  against  law,  for  which  a  new 
trial  may  be  bad.  Knigbt  t.  Roche,  68 
Cal.  16, 

8.  The  appeal  from  the  Jndgmeut  In  this 
case  was  taken  more  than  one  y«ar  after 
the  date  of  Its  entry.  The  parties  entered 
Into  a  stipulation,  thus  ex  tending  the  time 
for  appealing  from  the  judgment,  and  the 
respondent  has  not  asked  that  the  appeal 
be  dismissed.  Tbe  court,  however*  is  not 
bound  by  this  stipulation.  Tbe  appeal 
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troni  the  Jndgment  la  dtamlssed.  Order 
denying  plalntlfi's  motion  lor  a  new  trial 
revera(»d. 

We  coDcnr:  Bwttt,  C.  J.;  Oaroijttb» 
J. ;  Hahbuon,  J. 

Patbrbom,  J.  I  coDcar  Intheorder  dla* 
miBsinfjf  the  appeal  from  the  ludKment.  I 
also  concur  In  the  order  reversing  the  or- 
der denying  the  motion  for  a  new  trial, 
on  the  ground  that  the  fladlngs  are  nncer- 
taln  and  conflicting. 

McFabland,  J.  I  dissent.  1  aeeno  con- 
tradlutlon  In  the  flndlngti.  and  no  error 
committed  In  the  trial  of  action.  Itblnk 
the  order  should  be  affirmed. 

01  Cal.  22S)  ■  

Pbopi:.b  t.  Arkas.  (No.  20.676.) 
(Supuflme  Court  qf  CdUfomla.  May  20, 1891.) 
luaosKT— ImroBHATHnT— TAriakob. 

1.  An  Infbrmatiou  for  larceny  ohaimd  that 
defendant,  "on  ae  about  the  17tb  aay  otsovvm- 
ber,  1B89,  did  •  •  *  steal  •  *  •  a  certain 
bank-check,  *  *  *  which  said  check  was  then 
and  there  of  theralueof  f95.50,  and  was  theprop- 
erty  of  said  P. "  Held,  that  tbis  sofSoientTr  al- 
leges that  the  check  was  the  property  of  P.  at 
the  time  the  offense  was  committed.! 

2,  Tboa^  the  information  allwes  that  the 
checkwas  drawn  **  in  favor  of  oneF.,*'and  the 
evidence  shows  that  it  was  drawn  in  lavw  (rf**A. 
O.  P.  or  t>earer, "  the  variance  la  immaterlaL 

Da  HAvm,  J.,  dissenting. 

In  bank.  Appeal  from  enperlor  court, 
Tolo  county;  ('.  H.  Oarouttb.  Judge. 

Hurst  <£  Hurst  and  Cbarlea  W.  Tbomas^ 
for  appellant.  W.H.  H.  Buit.Atty.  Qea., 
for  the  People. 

Pbr  Cdkiam.  The  defendant  was  con- 
victed of  grand  larceny,  and  appeHle  from 
the  Judgment,  and  from  the  order  denying 
bis  motion  for  a  newtrial.  He  relies  upon 
two  propositions  to  reverse  the  case: 
(1)  Ttaat  the  demurrer  to  the  Intormatlon 
should  have  been  snstalned.  (:!}  That 
there  Is  a  fatal  variance  between  the  In- 
formation and  theproof.  The  Inform  at  iou 
charges  the  defendant  with  grand  larceny 
In  stealing  a  certain  "bank  check"  drawn 
by  one  D.  N.  Hershey  on  the  Bank  of  Yolo, 
in  Woodland,  Cal.,  **  In  favor  of  one  Pen- 
nington, for  the  sum  of  ninety-flve  dollars 
and  fifty  cents,  and  which  check  was  then 
and  there  of  the  value  of  99o*^)  and  was 
the  property  of  said  Pennington. "  The 
objections  to  the  eufllclency  of  the  Infor- 
jiatlon  are  extremely  technical,  and  are, 
In  our  opinion,  without  merit.  It  la 
claimed,  for  instance,  that  the  informa- 
tion  does  not  allege  that  at  the  time  the 

>In  an  indictment  for  cutting  timber  from  the 
land  of  another,  tbe  name  of  the  owner  is  suffi- 
<dently  charged  by  Riving  bis  surname  and  initials 
<Hily.  State  v.  Pnace,  (La.)  8  South.  Rep.  591. 
An  Indictment  for  atrespass  in  wrongfully  cutting 
down  timber  on  lands,  '*the  estate  or*MadiBuu 
Young,  deceased,  •  •  •  and  the  heirs  of  said 
estate^ "  sufllcienMy  describes  tbe  owners.  State 
V.  Paul,  tlowa,)  47  N.  W.  Bep.  778.  But  ao  Indict- 
ment cbargii^  the  breaking  and  euterinff  the 
"store  of  the  Ferry  Uason  Shoe  Company,^  but 
not  alleging  that  the  company  was  a  corporation, 
or,  if  it  was  a  partnership,  giving  the  names  of 
the  mrtners,  is  bad.  l£dmond»  t.  State,  (Ala.)  ft 


offense  was  committed  the  check  was  the 
property  of  the  complaining  witness,  Pen- 
nington. The  language  of  the  Informa- 
tion is  that "  on  or  abont  the  17th  day  of 
November,  1889,  Calvin  Arras  did  wlUfally, 
unlawfully,  and  feloniously  steal,  take, 
and  carry  away  certain  personal  proper- 
ty, to-wlt,  a  certain  bank-check,  ■  •  • 
which  said  check  was  then  and  there  of 
the  value  of  f96.50,  and  was  the  property 
of  said  Pennington. "  It  would  be  overre- 
flnement,  not  Justified  by  tbe  law  or  th« 
language  used,  to  hold  the  Information 
defective  in  this  respect.  Tbe  variance  re- 
lied upon  by  appellant  consists  in  this: 
As  appears  by  tbe  information,  tbe  check 
was  dra  wn  In  favor  of"  one  Pennington ; " 
the  check  when  Introduced  In  evidence  dis- 
closed the  fact  that  it  was  drawn  In  favor 
of  A.  O.  Pennington  or  bearer.  II  thia  be 
a  variance.  Is  it  a  material  ▼arlanee?  A 
material  Tarlance  between  the  proof  and 
the  Information  arises  when  an  acquittal 
ol  tbe  defendant  under  the  Information 
would  be  no  bar  to  a  further  prosecution 
for  tbe  same  offense.  People  v.  Hugbee, 
41  Cal.  284.  In  this  case  tbe  check  de- 
scribed In  tbe  information  and  tbe  cheek 
Introduced  in  evidence  have  so  many  ear- 
marks In  common  as  to  establish  tfae 
Identity  of  the  two  instruments  as  being 
one  and  the  same  beyond  all  doubt,  and 
indicate  conclusively  that  the  misdescrip- 
tion could  uot  have  misled  tbe  detendaut 
to  hlH  prejudice,  and  that  a  conviction  or 
acquittal  of  the  offense  charged  in  tbla  In- 
formation would  forever  bar  any  further 
prosecution  for  the  larceny  of  the  check. 
This  court  has  held  that  information 
charging  the  larceny  of  "fifty  sheep, ""one 
cow,"  "four  cattle,*  "one  horse,"  "a  gold 
watch,"  etc..  were  sufllcieiit  as  to  tbe  de- 
scription of  the  property  stolen,  when 
taken  In  connection  with  an  idl^ation  of 
ownership.  Surely,  then,  no  greatly  d^ 
tailed  description  of  tbe  bank-check  wa9 
necessary  to  be  used  in  the  Infurmatlun. 
especially  when  section  967  of  the  Penal 
Code  provides:  "In  an  Indictment  or  In- 
formation for  the  larceny  of  money,  bank- 
notes, certlflcates  of  stock,  or  valuable  se- 
curities, it  is  anfflclent  to  allege  tbe  larceny 
to  be  of  money,  bank-notes,  certlflcates  ^ 
stock, or  valuable  securitiea.  wlthoat  spec- 
ifying the  coin,  number,  denomlnattoo. 
or  kind  thereof.**  If  a  defendant  cannot 
object  to  t)elng  tried  under  an  information 
measured  by  the  foregoing  section,  how 
can  tblsdefendantcompiain  that  In  this  In- 
formation he  has  been  misled  by  a  misde* 
Bcriptlon  of  the  check,  and  that  a  fatal  ra 
riauce  exists?  In  the  case  of  People  t. 
Edwards,  59  Cal.  360,  the  defendant  was 
charged  with  the  crime  of  burglary  in  en- 
tering a  building  known  as  tbe  "store  of 
one  H.  Loupe,  "etc.  The  evidence  disclosed 
that  tbe  store  bdonged  to  8.  Loupe,  L. 
Loupe,  and  A.  Haas,  who  were  partners 
doing  bufllnesu  there,  but  was  known  as 
"  Loupe's  iStore.  *  This  court  said  ■  "  It  Is 
true  that  the  additional  fact  was  elicited 
that  otlier  persons  were  lutereated  with 
the  party  named  In  the  Information  as 
owner  of  the  store  which  had  l>een  broken 
Into  and  entered;  but.  It  that  (act  bad 
been  recited  In  the  information.  It  would 
not  bare  Identified  the  oHenw  with  nf 
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greater  certainty,  or  enabled  tbe  defend* 
ante  to  nuderstand  more  clearly  the  of- 
lense  with  wbtcb  they  were  chBrfced.  It 
only  showed  that  there  was  a  partially 
erroneous  description  or  allegation  of 
ownerablp  of  tbe  store  In  whlcb  they  had 
committed  theotfense.  But  the  discrepan- 
cy did  not  in  any  respect  affect  tbe  validity 
tbe  information,  nor  could  if  in  any 
•way  have  misled  or  prejadlced  the  defend- 
ants In  their  defense:  it  affected  none  of 
their  anbstantlal  rights.  The  variance 
was  therefore  Immaterial.**  This  Infor- 
inatlon  describes  the  check  correctly  in  so 
many  respects  that  a  defect  In  deacrlptinn 
In  tbe  one  rmpect  ur^ed  eonid  not  have 
misled  tbe  defendant  in  his  defense,  and 
certainly  rendered  the  variance  lmmat&> 
rial.  Judgment  and  order  affirmed. 

I  dissent :  Db  Haven ,  J 


(M  CrI.  690) 


Bbbo  et  al.  v.  Norton  et  &1.  (No.18,843.) 
(Suprems  Court  of  California.  Jan.  81, 18BL) 
UBOHAinc's  LiBX— NoTica  or  Cluk. 
1.  Where,  la  an  action  to  enforce  certain 
liens  ol  mecbanics  and  others,  plaintiffs'  notice 
of  lien  stuted  that  the  labor  and  matcriais  fur- 
nislied  were  to  be  paid  tor  at  wbat  they  were  rea- 
sonably worth,  and  the  testimony  showed  that 
part  01  the  materials  were  furnished  upon  a  con- 
tract price,  and  tbe  balance  upon  a  oasis  of  a 
guantwn  meruAt,  a  flndioA  that  sucb  notice  was 
'in  due  form,  as  required  I>y  law,  **  is  error,  au- 
d«r  Code  Civil  Froc  Cat  1 1187,  which  requires 
the  person  V>  file  bis  claim,  stating  the  tenos  and 
«onattloas  of  hia  ctHitetot. 

3.  nndar  Code  Civil  Froc.  Cat  1 1XS7,  which 
requires  a  person  to  file  a  notice  contaimng  thu 
name  of  the  owner  of  the  structure  for  which  ma- 
terials were  furnished,  and  also  the  name  of  the 

Seraon  by  whom  he  was  employed,  or  to  whom 
e  furnished  materials,  a  notice  of  lien  statinET 
that  the  materials  were  furaished  to  H.,  and  that 
olaimanta  were  employed  by  both  B.  and  N.  to 
fivniah  the  aame,  is  a  compliance  therewith;  it 
appearing  that  plaintiffs  made  the  contract  with 
IT.,  the  owner  of  the  building,  to  furnish  tbe  ma- 
terials, and  that  H.,  the  coDtractor,  gave  sundry 
orders  for  payment,  drawn  on  N.,  which  be  paid. 

8.  Whereplaiotlffs*  noticeof  llenallegedthat 
the  prioe  agreed  upon  was  "the  usual  price,  and 
what  said  materials  were  reasonably  worth  at 
their  plaoe  of  bosiness, "  and  tliat  the  goods  were 
to  be  paid  for  on  delivery,  It  sufflcientiy  com- 

glies  with  the  above  section,  requiring  the  notice 
>  state  the  terms  of  the  contract  expressly  agreed 
on,  to  entitle  plaintiffs  to  recover  on  s  quantum 
nwmtt;  It  appearing  that  tbe  goods  were  fur- 
nished the  srcbitects  of  tbe  defendant  owner  of 
the  building,  and  that  they  were  reascoiably  worth 
the  ancrant  sought  to  be  recovered. 

4.  The  notice  of  lien  alleging  that  H.,  the 
ooQtractor,  purchased  the  goods  both  as  contractor 
and  as  tbe  agent  of  the  owner  of  the  building,  an 
allegation  in  the  complaint  that  he  purchased 
only  as  agent  is  an  immaterial  variance. 

5.  A  variance  betvreen  t^e  record  and  ^e  ev- 
ideooe,  as  to  ttie  value  ot  thematwials  tomiahed, 
and  the  way  in  wbidi  they  were  pnrdiased  and 
famished.  Is  Immateriat 

0.  An  allegation  in  the  complaint  to  enforoe 
a  mechanic's  lien  that  "said  firm  sold  and  de- 
livered N.  certain  hardware  and  building  mate- 
rial, to  be  used  in  the  erection  and  construction 
of  saJd  building,  and  ofBxed  and  attached  there- 
to, "  warrants  the  finding  that  the  materials  were 
OMd  Id  the  building. 

7.  Plaintiff's  notice  of  Ilea  set  oat  that  his 
agreement  with  defendant  N.  was  "that  be  was 
to  be  paid  for  said  labor  done  and  fumiebed  at 
wliat  it  was  reasonably  worth,  to  be  paid  fw 
Miien  the  work  oeosed.*  On  the  trial  plaln- 


tUrtestlflea:  "Uyoontraetwas  to  famish  all  the 
material  and  do  all  the  painting  for  fSSO."  Held, 
that  the  variance  between  the  actual  contract 
and  the  statement  in  the  notice  is  fatat 

8.  Where  M.,  whose  contract  for  famishing 
materials  exceeded  •1,000,  failed  to  allege  in  Ills 
complaint  that  hts  iMmtract  was  In  wntlng,  or 
filed  for  record,  such  omission  does  not  contra- 
vene  Code  Civil  Froc.  Gal.  %  1188,  which  provides 
for  the  filing  of  a  contract  between  the  contractor 
and  owner  where  the  amount  exceeds  81,000,  it 
appearing  that  he  was  a  subcontractor  and  mate- 
rial-man. 

9.  Where  the  memorandum  of  contract  was 
filed  at  10:30  o'clock  ^  h..  and  it  appeared  that 
the  work  was  commenced  no  earlier  than  8  or  8:80 
k.  u.  of  the  same  day,  the  evidence  thereof  being 
doubtful,  and  such  worlE  belngof  atrlvlal  nature, 
a  finding  that  the  work  oommenoed  t>eIore  said 
filing  will  not  be  sustained. 

10.  The  eontract  providing  that  the  owner 
should  pay,  upon  the  written  order  of  the  oon- 
traotor,  the  material-man  when  the  materials 
were  used  In  the  building,  and  also  pay  the  me- 
chanics and  laborers  at  the  end  of  every  week  for 
work  performed,  such  payments  are  specific 
enough  as  to  time  and  amounts  to  comply  with 
Code  Civil  Proc.  Cal.  {  1184,  which  requires  the 
contract  price  to  he  made  payable  In  installmetits 
at  specified  times  after  oommenoement  of  tbe 
work,  or  completiim  of  speelfled  portions^  or  of 
the  whole  work. 

11.  An  objection  to  the  failure  to  file,  in  tbe 
recorder's  office,  the  plans  and  specifications  of 
the  building,  Is  notwell  taken,  where  the  contract 
was  made  after  Code  Civil  Froc  Cal.  {  1183,  was 
amended  In  1887,  and  such  amendment  does  not 
require  the  filing  thereof. 

12.  The  contract  provided  for  the  payment  of 
85,600  for  all  work  and  material,  three-fourths 
payable  in  installmenta  as  the  work  progressed, 
the  other  fourth  85  days  after  completion,  with 
an  obligation  to  pay  for  materials  when  used, 
and  work  as  it  was  rendered  weekly.  Held, 
that  mob  oontraot  was  a  anbstantlid  statement 
of  "the  aaioants  of  all  partial  payiWMts,  together 
with  the  times  when  suoh  payments  shall  be  due 
and  payable,  *>  reqalred  omter  Code  Civil  Froc 
Cat  ^1188. 

18.  It  appeariag  that  defendant  owner  of  tbe 
building  against  which  ileus  were  filed,  had  not 
retained  for  85  days  after  the  completion  of  the 
work,  and  paid  over  to  those  entitled  thweto,  SB 
per  cent,  of  tbe  contract  price,  as  provided  in  hts 
oontraot,  he  Is  responsible  to  that  extent. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court.  San  Luis 
Obispo  county;  V.  A.  Grbgo.  Judge. 

Grnves,  I'aroer  A  Graves  and  wnilnm 
Sblpsey,  for  appellants.  J  M,  Wtlcoxoiit 
tor  respondents. 

FooTB,  C.  Elgbt  actions  were  broagbt 
against  tbe  defendants  here— tbe  owner  of 
a  bulldlne,  Thomas  Norton,  and  bis  con- 
tractor, Thomas  Helm — to  enforce  tbe 
liens  of  certain  mechanics  and  materlul- 
men.  Before  trial  they  were  all  consoll* 
dated.  Tbe  contractor,  Helm,  made  de* 
fault.  Norton,  the  property  owner,  an- 
swered, denying  alt  the  allegations  of  the 
complaints,  except  as  to  his  ownership  of 
tbe  property  on  which  the  Hens  were 
sought  to  he  enforced.  Judgment  passed 
tor  tbe  piaintltts.  It  being  stipulated  that 
there  should  be  priority  la  favor  of  one 
claim  over  another,  and  tbat  all  claims 
should  be  aatlsfled  pro  r»ta  If  the  money 
arising  from  the  sale  of  tbe  property 
should  be  InsnfHclent  to  pay  all  In  full. 
From  that  judgment  and  an  order  deny- 
ing a  new  trial  tbe  deleadaat  Norton  ap- 
peals. 
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One  reason  ni^d  for  a  reversal  of  the 
judgment  and  order  is  that  the  fiudintr  as 
to  the  noticQ  of  lien  filed  bv  the  plaintiffs 
Smith  &  Waite.  that  it  was  "in  due  form 
as  required  by  law,"  is  not  sustained  by 
th-Q  evidence.  It  is  said  in  support  of  this 
contention  that  the  notice  of  lien  required 
to  be  filed  under  section  1187  of  the  Code 
ol  Civil  Procedure.  In  order  to  preserv. 
tbe  lien,  sets  out  that  the  materials  to  be 
furnished  and  labor  to  be  periormed  were 
to  be  paid  for  on  tbe  basts  of  what  tbev 
Were  reasonably  worth,  and  that  tlie 
pruof  Hbows  that  they  were  furnished  a> 
an  agreed  contracf  price,  and  that,  there 
fore,  the  evidence  disproves  the  contruc: 
set  one  In  tbe  notice,  and,  as  the  notice 
was  fatally  defective  In  this  respect,  no 
lien  attached  that  coold  be  enforced.  The 
notice  dues  state  tbe  contract  as  con- 
tended tor  by  the  defendant.  Theevidence 
as  to  the  matter  is  that  given  by  F.  L. 
Smith,  one  of  the  lien  claimants,  as  fol- 
lows: "We  coDtraeted  with  defendant 
Helm  to  fumlab  thia  material.  There  was 
no  special  contract,  except  as  to  the  price 
of  tbe  material.  We  Kuve  him  a  list  of 
what  we  would  furnish  a  certain  amount 
of  material  for.  We  furnished  Helm  with 
a  list  of  tbe  materials  and  prices,  and 
most  of  the  maceriala  were  furnished  by 
us  according^  to  that  list.  Qnestluo.  Did 
yonr  firm  agree  to  famlsb  all  the  material 
fDrnlsbed  In  your  line  for  f6C8?  Answer. 
Mo,  sir.  we  did  not, — most  emphatically. 
Tbe  list  we  furnished  to  Mr.  Helm  for  that 
amount  of  material  was  taken  from  a 
portion  of  tbe  plans  from  figures  that 
Mr.  Laird  made  on  bis  plans  tbut  It  would 
require  so  much,— au  many  feet  of  each 
kind  of  material,— and  wegaveblm  figures 
on  that,  and  furnished  it  to  him  at  the 
figures  we  gave  him;  but  we  didn't  give 
him  the  figures  fur  tbe  whole  amount  of 
material  and  all  other  things;  but,  ol 
course,  we  charged  In  tbe  same  propor- 
tion, as  near  as  we  could.  The  materials 
were  reasonably  wortb  the  amount 
cbar«:ed. "  From  this  It  api>eaT8  that  a 
certain  portion  of  the  materials  were  fur- 
nished upon  a  special  contract  as  to  price, 
and  tliat  the  balance  were  furnished  on 
the  basis  of  a  quantum  meruit.  Inasmuch 
as  this  shows  the  finding  to  be  wrong  in 
stating  that  the  notice  of  Hen  compiled 
with  section  1187,  Code  Civil  Proc.,  giving 
the  terms  of  the  contract  nuder  which  the 
materials  were  lurnlsbed,  at  least  so  far 
as  a  part  of  them  are  concerned,  the  con- 
tention of  the  defendunts  seems  to  be 
sound.  Neither  is  the  finding  supported 
by  the  evldettce  that  the  materials  fur- 
nished or  work  done  by  these  plaintiffs 
wfre  upon  the  agreement  uf  the  defend- 
ant Helm,  with  the  knowledge  of  Norton, 
to  pay  for  them  all  at  what  they  Were 
reasonably  worth. 

With  reference  to  the  claim  of  Schwarts. 
Bcebe  &  Co.,  it  is  objected  that  the  evi- 
dence shows  that  tiicir  notice  of  cloim  of 
lien  was  not  in  legal  form  as  shown  by 
their  eridence.  and  therefore  tbe  finding 
that  it  is  in  due  form  Is  unsupported  by 
evidence,  as  well  as  the  finding  that  the 
contract  was  to  furnish  materials,  etc.» 
for  what  they  were  reasonably  worth. 
It  Is  further  asserted  that  *-ha  claim  ot 


lien  is  at  variance  with  the  contract 
proved,  in  that  the  former  states  that  the 
materials  were  furnished  to  Helm,  and 
that  claimants  were  employed  by  hoth 
Helm  and  Norton  to  furnish  the  same, 
while  the  evidence  of  one  of  the  plaintiffs 
is:  "I  made  a  contract  about  this  lumber 
with  defendant  Norton  about  June  20tfa. 
The  contract  was  made  in  this  way:  I 
met  defendant  Norton,  and  we  talked 
over  the  prices  of  lumber  and  the  discount 
for  cash,  and  that  was  the  only  time  T 
evri  hud  any  conversaticm  with  him 
about  It;  and  he  said  he  was  going  to 
build  u  house,  and  wanted  to  know  what 
the  price  of  lumber  would  be.  I  bad  nc 
conversation  with  defendnnt  Helm  about 
It.  1  never  transacted  any  business  with 
him  about  it.  Wm.  Evans  came  after  the 
lumber.  He  brought  tbe  bill  there.  I 
gave  no  particular  time  for  payment.  It 
wtk%  to  be  a  discount  for  cash.  The 
amount  charged  In  the  notice  ol  lien  Is  tbe 
reasonable  value  ot  tbe  lumber  fnrnlsh^  - 
such  as  we  sell  it  for  In  Che  market  in  ouv 
lumber-yard.  About  August  2d,  I  wen^ 
to  defendant  Norton  for  payment.  Eia 
said  I  must  get  an  order  from  defendant 
Helm.  I  got  un  order  for  $1,100.  and  Nor- 
ton paid  It.  I  then  talked  with  Norton 
abont  the  balance  of  tbe  bill.  He  said  he 
and  I  would  deal  about  that  bill.  I  said 
I  had  nothing  to  do  with  Helm,  and 
bad  said  nothing  to  blm  about  it.  and  he 
said  he  and  I  would  arrange  about  the 
payment  ot  that  bill,  and  pay  tbe  bill  up 
In  full,  and  tbe  percentage  be  fixed  after- 
wards. Since  we  filed  the  Hen  he  said  he 
thought  I  had  better  take  what  Iconld  le- 
gally get.  When  I  vaa  iDmlshlng  tba 
material  I  heard  that  Helm  had  the  con- 
tract." From  this  It  seems  that  Norton 
did  make  a  contract  with  the  plaintiffs  to 
furnish  tbe  material,  that  it  went  into  Idie 
building  that  Helm,  the  contractor,  was 
erecting  for  Norton,  and  forwblch  begotlt 
from  thematerial-men,  and  that  Helm  gave 
orders  to  pay  tor  it  drawn  on  Norton, 
which  were  paid.  Thus  it  wonid  seem 
that  practically  the  materials  were  for- 
ntshed  to  Helm ;  that  Norton  originally 
contracted  for  them ;  and  Helm,  by  giving 
an  order  for  the  payment,  admitted  his 
liability  to  pay  for  them.  How  any  In- 
Jury  could  result  to  Norton  from  this  kind 
of  a  rarlanue  we  do  not  perceive,  and  there- 
fore the  statement  of  claim,  so  far  as  it 
mentions  tbe  name  ol  the  person  by  whom 
the  plalntirt  was  employed,  or  to  whom 
he  tunilsbed  the  materials,  was  snbstan- 
tlall.v  the  same  as  shown  in  evldenee.  As 
to  the  terms  and  conditions  of  the  con- 
tract, we  think  there  Is  no  substantial 
variance  between  the  statemeni.  in  tbe 
notice  of  claim  of  lien  and  the  evidence. 

As  to  the  Beed,  Smith  &  Co.  claim.  It  la 
said  by  appellant  that  the  contract  as  set 
oat  in  the  claim  of  Hen  is  different  from 
what  the  proof  shows  it  to  be,  and  as  a 
consequence  the  findings  as  to  the  nature 
of  the  contract,  and  that  It  was  In  due 
form,  are  unsupport>ed  by  tbe  evidence. 
In  the  notice  the  contract  as  to  price  is 
that  it  was  "the  asoal  price,  and  what 
said  materials  were  reasonably  worth  at 
their  place  of  business,"— that  Is,  at  the 
place  ol  business  of  the  plaintiffs.  In  that 
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connection  hiseonnsel  tirvnes  attollowB: 
**In  the  notice  ot  Hen  It  Is  alleged  that  tbe 
price  agreed  upon  waa  *  the  usual  price, 
and  what  tiald  materials  were  reasonably 
worth  at  their  place  ut  bnaliieBs.*  There 
la  not  a  word  la  tbe  testimony  to  support 
tbe  allegation  that  there  was  sncb  an 
agreement.  The  testimony  Is  simply  silent 
upon  this  point.  Nor  Is  there  any  testi- 
mony as  to  what  the  materials  were  rea- 
sonably worth  at  the  place  ai  business  ol 
Bead,  Smith  &  Co.  Tbe  Code  ot  drU  Pro- 
cedure, §  1187,  requires  the  notice  of  Hen  to 
state  tbe  terms,  time  given,  and  conditions 
of  the  contract.  This  means  tbe  terms, 
time,  and  condition  expressly  agreed  npon. 
Jewell  V.  McKay,  (Cal.)  28  Pac.  Rep.  139. 
If  no  terms,  time,  or  conditions  were 
agreed  upon,  tbe  notice  need  state  none. 
Jewell  McKay,  supra.  But*  when  tbe 
notice  atatoa  that  tenns,  time,  or  condi- 
tions were  agreed  npon,  then  tbe  proof 
must  come  up  to  t&e  statement.  Thu  no- 
tice of  Hen  states  that  it  was  agreed  that 
paymentshould  be  atthe  time  of  delivery ; 
no  testimony  that  there  was  such  an 
agreement. "  The  atatemeat  In  tbe  claim 
appears  to  be  nothing  more  than  that  the 
materials  were  bought  and  furnished  on 
the  basis  that  they  were  to  be  paid  for  on 
delivery  at  what  they  were  reasonably 
worth.  Tbls  would  be,  In  elTect,  giving 
tbe  plaintHfs  a  right  to  recover  on  a  qoaii' 
turn  meratt.  And  while  It  may  have  been 
unnecessary  to  set  out  sucb  a  contract  In 
the  notice  of  claim  ol  Hen  under  tbe  decis- 
ion  Jnst  cited,  we  do  not  think  that  aaeh 
dedslun  announces  tbe  principle  that 
where  snob  a  course  Is  pursued  the  party 
shall  not  be  held  to  have  filed  a  notice  m 
claim  based  upon  a  Quantum  meruit.  The 
evidence  being  that  sucb  materials  as  were 
asked  to  be  furnished  were  furnished  and 
ddlvered  npon  tbe  order  of  Helm  and 
Norton  and  Laird,  the  architects  for  Nor- 
ton, that  they  were  used  In  tbe  building  ol 
Norton  and  that  they  were  reasonably 
worth  $939.90,  and  no  part  erf  that  sum 
bas  been  paid,  we  can  see  no  force  In  the 
defendants'  contention  on  the  point. 

It  Is  further  argued  In  reference  to  this 
claim  that  there  la  a  vartanne  of  a  fatal 
nature  between  the  notice  ol  claim  and 
tbe  complaint;  tbattlie  notice  tieatstbe 
contract  between  tbe  contractor  and  the 
owner  as  vaUd ;  that  It  does  not  allege 
that  tbe  contract  or  a  memorandum 
thereof  was  not  flied.  and  In  tble  respect 
it  differs  from  all  the  other  notices  of  Uen ; 
that  tbe  complaint  treats  the  contract  as 
void  for  want  of  filing;  that  in  the  notice 
<A  Hen  It  is  alleged  that  Helm,  tbe  con- 
tractor, purchased  tbe  materials  both  as 
contractor  and  agent  ot  Norton;  that  In 
the  complaint  It  Is  alleged  that  be  pur- 
chased as  agent  only.  The  point  made 
aeemstobave  been  decided  adversely  to  the 
contention  made  hem.  In  Lumber  Co.  v. 
Oottschalk,  81  Cal. 641-646. S3  Pac.Bep.860. 

We  perceive  no  merit  In  the  points  made 
ot  tbe  same  tenor  as  to  the  0.  H.  Reed  & 
Go.  claim,  looking  at  the  record  and  the 
evidence,  particularly  SB  to  thevalueof  tbe 
materials  tumlubed.  and  the  way  In  which 

they  vers  pnrehased  and  f  umishedJ 

As  to  the  L.  H.  Simmons  ease,  it  is  said 
that  the  complaint  does  not  state  a  cause 
T.26F.no.U— 49 


ol  action ;  that  It  does  not  state  that  the 
materials  were  used  In  the  building. 
There  was  no  speclaldemurrer  filed  to  this 
complaint,  and  the  court  found  that  the 
materials  were  used  in  the  building,  and 
tbe  complaint  set  out  that  "said  firm  sold 
and  delivered  to  said  Nortoncertaln  hard- 
ware and  building  material  to  be  used  in 
tbe  erection  and  construction  of  said  build- 
ing, and  affixed  and  attached  thereto."  It 
this  hardware  and  building  materials  were 
affixed  and  attached  to  tbe  building,  they 
must  be  said  tobave  been  used  In  theerec- 
tlon  and  construction  ot  it.  Under  the 
circumstances,  we  tblnk  the  complaint  was 
sufficient.  There  Is  nothing  In  the  cases 
cited  by  the  appellants  to  sustain  tbelr 
contention.  Omtfomla  Powder-Works  v. 
Blue  Tent,  etc.,  Mines,  (Cal.)  22  Pac.  Rep. 
891;  SUveeter  v.  Mine  Co..  Id.  317.  There 
Is  no  substantial  variance  between  tbe  no- 
tice ol  lim  and  the  evidence  as  to  the  con- 
tract in  tbls  case. 

Tt  l9  contended,  further,  that  the  J.  H. 
Huyck  complaint  doea  not  state  a  cause 
of  action.  In  that  It  omits  to  state  that 
tbe  building  was  completed.  There  Is 
nothing  in  tbe  point,  as  It  Is  fairly  Infera- 
ble from  the  language  of  the  complaint 
at  toHo  94  that  tbe  building  was  completed 
when  tbe  notice  of  Hen  was  filed. 

As  to  the  point  made  of  tbe  variance  be- 
tween  the  actual  contract  made  with 
Knight  and  the  statement  of  tbe  same  in 
the  notice  ot  lien,  it  appears  that  It  is 
weU  taken.  Tbe  notice  sets  out:  *'That 
the  agreement  between  him  and  aatd  Nor- 
ton waa  ttiat  he  was  to  be  paid  lor  said, 
labordone  and  material  furnished  at  what 
it  waa  reasonably  worth,  to  be  paid  for 
when  the  work  ceased."  The  evidence  Is, 
on  the  part  of  Knight,  that  he  had  an  ex- 

}»re0R  contract  with  Norton  to  do  painting 
or  9260;  that  he  did  a  portion  of  It.  and 
stopped  because  Norton  refused  to  paj 
bim.  He  says :  **  My  contract  was  to  fni^ 
nlah  all  the  material  and  do  all  llie  paint* 
ing  for  f250."  Tbe  other  points  made, 
that  there  ts  a  variance  between  tbe  no- 
tice and  the  contract  proved,  as  to  tbe 
name  ot  his  employer,  and  that  the  com- 
plaint does  not  show  that  tbe  buUdlng 
was  completed  when  tbe  notice  of  Hen 
was  filed,  are  without  force. 

Tbe  point  seems  to  be  made  npon  the 
MItcbell  complaint  that  It  Is  not  alleged 
therein  that  the  contract  for  turDlshlng 
the  materials,  etc.,  was  In  writing  or  filed 
for  record,  and  that  as  It  was  over  fl.OOO 
It  was  void.  MItcbell  was  a  mere  subcon- 
tractor and  material-man,  and  there  is 
nothing  In  section  1188,  Code  QvU  Proc., 
requiring  a  contract  of  tbe  kind  he  bad  to 
be  in  writing  or  recorded ;  and,  even  If  the 
contract  between  Norton  and  Helm  bad 
been  void,  there  was  no  necessity  lor 
MItcbell  to  have  had  any  written  contract 
or  to  have  recorded  It. 

The  defendants  argue  that  the  findings 
are  conflicting  as  to  the  completion  ol  the 
building  at  tbe  time  tbe  notices  of  Uen 
claims  were  filed,  and  that  tbe  evidence 
shows  that  they  were  prematurely  filed. 
We  do  not  think  either  point  well  taken 
The  contractor  bad  ceased  to  work  upon 
the  building  for  30  days  on  December  10. 
1888,  before  the  Hen  claims  were  filed,  an£ 
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thts  1b  held  to  entitle  Bncti  clnfments  as 
are  here  involrecl  to  fllo  their  notices  of 
lien  as  they  dhl.  Lumber  Co.  v.  Olm- 
Stead,  8&  Cal.  84,  24  Pac.  Rep.  648. 

But  we  do  not  think  that  the  finding  of 
the  court  that  the  work  wsb  conimeiiued 
before  the  contract,  or  a  nieraurandum 
thereof,  was  filed  in  the  recorder's  office  of 
the  proper  county,  Is  sustained  by  the  evi- 
dence. The  memoraoduni  waa  filed  on 
the  25th  of  June,  at  1U:30  o'clock  a.m. 
While  even  ndmlttlag  the  plalntlR'e  view 
of  the  teiitlmoDy  to  be  correct,  which  is 
doubtful,  that  any  work  at  all  was  com- 
menced before  this  flllnf^.  It  was  of  the 
most  trivial  nature,  and  was  not  com- 
menced until,  at  the  earliest,  8  or  8:30  a. 
M.  ol  the  same  day.  It  should  be  held, 
under  the  evidence,  that  the  filing  of  the 
memorandum  was  before  the  work  was 
actaally  commenced. 

The  objection  urged  that  the  eontrnct 
as  made  Ih  defective,  In  that  the  tluie  hpkc- 
Ifled  for  puynienta  thereunder  Is  not  la 
accordance  with  section  11S4  of  the  Code 
ol  Civil  Procedure,  which  reads  thus;  **No 
part  uf  the  contract  price  shall,  by  the 
terms  of  any  such  contract,  be  made  pay- 
able, nor  shall  the  same  or  any  part 
ttaerewt  be  paid  in  advance  of  the  cum- 
mencement  of  the  work;  but  the  contract 

grlce  shall,  by  the  terms  of  the  contract, 
e  made  payable  In  Installments  at  speci- 
fied times  after  the  commencement  ol  the 
work,  or  on  the  completion  of  specified 
portions  ol  the  work,  or  on  the  comple- 
tion of  the  whole  work:  provided, that  at 
least  25  per  cent,  of  the  whole  contract 
price  shall  be  niuile  payable  at  least  thir- 
ty five  days  after  the  linal  completion  of 
the  coutruct  •  "  •  In  cose  such  con- 
tracts *  •  •  do  not  conform  sub- 
stantially to  the  provisions  of  this  sec- 
tion, the  labor  done  and  the  materials 
furnlHlied  by  all  persons  except  the  con- 
tractor Hhull  be  deen]4*d  to  have  been  done 
and  fnrnished  at  the  pcraonal  instance 
and  request  of  the  person  who  contracted 
with  the  contractor,  and  they  sliall  have 
a  Hun  for  the  value  thereof."  Tlie  con- 
tract providpd:  "For  all  the  material, 
and  for  the  construction  of  said  building, 
as  herein  provided,  tiald  Norton  agrees  tt> 
pay  said  Helm  the  aforesaid  sura  of 
^S.-'iOO,  as  follows:  (1)  Upon  the  written 
order  of  said  Helm,  he  [Norton]  will  pay 
tlie  material-man  for  materinis  furnlsb^d 
as  soon  as  tliesarne  Is  actually  worked 
Into  the  building,  and  whether  the  same 
befurnlslied  dii-ectly  to  said  Helm  or  to 
hid  subcontractors.  (2)  Upon  the  writ- 
ten order  of  said  Helm  he  [Norton]  will 
pay  the  mechanics  and  laborers  npon 
said  building  at  the  end  of  every  week  for 
work  actually  done,  and  whether  such 
laborers  and  mechanics  be  hired  direrrtly 
by  said  Helm  or  by  his  subcontractors. 
(3)  When  all  the  material  and  labor  is 
paid  for,  as  aforesaid,  then  said  Norton 
will  pay  suld  Helm  the  balance  of  said 
contract  price:  (4)  provided,  tliat  said 
Norton  may  retain  25  per  cent.  ($1,375)  of 
said  contract  price  until  thirty-five  days 
shall  have  expired  after  final  completion 
of  said  contract."  We  think  these  pay- 
ments, to  be  made  through  Norton  to  the 
material-men  when  their  material  was 


used  in  the  building,  and  to  the  mechanics 
and  laborers  weekly,  were  speciiic  enough 
as  to  time  and  amounts  to  comply  sub- 
stantiallv  with  the  statute. 

In  their  opening  brief  the  respondents 
claim  that,  in  order  for  the  memorandtun 
to  be  valid,  there  must  have  been  filed  ,in 
the  recorder's  of&ce  the  plans  and  specifi- 
cations for  the  building.  But  this  con- 
tract was  made  alter  the  amendment  of 
1887  to  section  1183,  Code  Civil  Proe.,  and 
in  that  amendment  it  is  not  specified  that 
any  plans  or  specifications  shall  be  filed, 
nor  is  it  necessary  to  a  proper  memoran- 
dum that  they  should  be. 

In  their  reply  brief  they  press  this  Ytoint 
no  further,  but  claim  that  the  memoran- 
dum filed  is  insufficient  because  it  does  not 
soeeify  the  time  mentioned  in  the  contract 
for  makintr  payments,  and  is  not  a  mem- 
orandum of  the  contract  as  to  payments. 
The  memorandum,  among  other  things, 
contains  this :  "Said  Helm  to  be  paid 
$5,500  for  ail  work,  labor,  and  matciial; 
three-fourths  thereof  payable  in  install- 
ments as  work  progressed.  (Said  Norton 
to  pay  the  material-men,  laborers,  and 
mechaoies  upon  tlie  written  order  of  said 
Helm :  laborers  and  mechanics  to  be  paid 
weekly  during  the  progress  of  the  work, 
until  said  three-fourths  is  exhausted. ) 
The  other  one-fourth  payable  in  thirty- 
five  days  after  the  final  completion  of  ine 
contract."  We  do  not  see  but  what  this  is  a 
substantial  statement  of  ''the  amounts  of 
all  partial  payments,  together  with  the 
times  when  such  payments  shall  be  due 
and  payable."  as  set  out  in  the  contract, 
and  required  to  be  in  the  memorandum, 
under  section  1183,  Code  Civil  Proc.  The 
point  is  also  made  that  certain  of  the  ver- 
ifications to  some  of  the  claims  p£  lien  are 
insufBeient.  But  we  see  no  merit  in  it ;  it 
is  only  required  that  the  verification 
should  state  that  the  claim  is  true,  with- 
out setting  out  the  particulars  which  the 
law  requires  to  be  contained  in  the  bodv 
of  the  claim.  Arata  v.  Hine  Co..  66  CaL 
342.  4  Pac.  Rep.  195. 

This  disposes  of  all  the  material  ques- 
tions ai-^ed  on  the  appeal,  and  it  appeare 
that  the  defendant  Norton  did  not  retain 
for  36  days  after  the  final  completion  of 
the  work  and  contract,  and  pay  it  over 
to  those  entitled  thereto.  25  per  cent,  of 
the  contract  price  of  $5,500,  and  that  he  is 
responsible  to  that  extent,  but  no  further, 
to  those  who_  make  good  their  claim  to 
it;  but  the  .iuderments  rendered  are  for 
more  than  that  amount.  For  the  reasons 
heretofore  stated  we  advise  that  the  .iudg=- 
ment  and  order  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur :  Vawclief.  C.  ;  Belcher.  C. 

Pek  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judinnent  is  re- 
versed* and  the  cause  remanded  for  a  new 
triaL 


Greer  v.  Heiser. 
(Supreme  Court  of  Colorado.   May  7,  l,S»l.> 
Water- Rig  nTs—lRBiQATios — pRir)R  Appbo- 

PBIATION — W  AIVKR — PITCHES — V  A  RI  A?ffCE. 

1.  Gen.  St.  Colo,  jl  1763,  provides  tiiat  -evprv 
[iprson  •  •  •  owning  or  claiming  any  iateresi 
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in  any  ditch  •  •  •  within  any  water  district 
shall,  on  or  before  the  l8t  day  of  Jane,  ISSl,  file 
with  the  clerk  of  the  district  coart  havinR  juris- 
diction of  priority  of  right  to  the  use  of  water 
for  irrigation  in  aach  water  district  a  statement 
of  claim  under  oath."  Section  1788  provides  that 
no  review  of  a  decree  entered  onder  the  ptovi- 
fiions  of  this  act  shall  he  ordered,  unless  applied 
for  within  two  years  from  the  time  of  entering 
such  decree.  But  section  1790  provides  that 
"nothing  in  this  act    •    •    *    shall  prevent  any 

Serson  *  •  •  from  bringing  •  •  •  any  suit 
•  *  whatever,  hitherto  allowed  in  any  court 
having  jorisdietioii,  *  *  *  at  any  time  within 
four  years."  Held,  that  a  party  who  failed  to  file 
such  claim  within  the  requisite  time,  or  to  apply 
foraroviewwithintwo  years  after  a  decree,  but 
brought  an  action  within  four  years  thereafter, 
is  neither  presamed  to  have  had  no  rights,  nor 
to  have  waived  them. 

2.  In  an  action  for  priority  of  right  to  water 
for  irrigation,  it  was  alleged  that  the  ditch  in 
controversy  was  constructed  in  1875,  that  it  was 
8d  rods  long,  1^  feet  wide  at  the  bottom,  and  2 
feet  wide  at  the  top,  and  8  inches  deep,  and  that 
it  watered  from  30  to  35  acres.  The  proof  showed 
it  was  2  feet  deep,  and  a  foot  and  a  half  wide  at 
the  bottom,  but  that  it  was  not  cooBtrueted  until 
1RS7,  and  that  a  much  smaller  ditch  was  con- 
Btmcted  in  1874  or  1876,  which  did  not  water 
more  than  15  to  20  acres.  Held,  that  a  decree 
fixing  the  time  of  priority  April  30,  1874,  and  al- 
lowing plaintiff  the  right  to  all  the  water  neces> 
sary  to  fill  his  ditch,  describing  it  as  87  rods 
long,  1^  feet  vride  at  the  bottom,  2  feet  wide 
at  the  top,  and  8  inches  deep,  was  erroneoTis  for 
variance. 

8.Thefactsthatapartyfaaa  changed  the  head 
of  a  ditch  to  a  point  higher  up  stream,  or  that  he 
built  a  new  ditch  in  which  to  car»  the  water  of 
a  former  appropriation,  do  not  aEfect  his  right  to 
snch  water. 

4.  The  fact  that  for  several  years  a  party  has 
obtained  bis  water  exclusively  through  n  neigh- 
bor's ditch,  by  agreement,  will  not  affect  his 
right  to  receive  water  through  his  own  ditch,  as 
against  the  neighbor's  grantee. 

Commissioners'  decision.  Appeal  from 
district  court,  Douglas  county. 

Action  by  Charles  Heiser  against  Henry 
C.  Greer  to  amend  a  decree  establishing 
priorities  of  water-rights.  Defendant  ap- 
peals. 

T.  RogerB  and  D.  C.  Webber,  for  ap- 
pellant Wm,  IHU<m  and  John  Hipp,  for 
appellee. 

Beed,  C.  Tlus  was  a  suit  instituted  in 
November,  1887,  by  appellee  filing  a  bill 
or  petition  asking  that  a  general  decree 
made  and  entered  of  record  on  the  10th 
day  of  December,  18S3,  establishing  the 
priorities  and  appropriations  of  water  in 
the  different  irrigating  ditches  in  water 
district  No.  8,  be  amended,  and  that  the 
irrigating  ditch  of  plaintiff  (appellee)  be 
decreed  entitled  to  priority  over  the  ditch 
of  appellant,  known  as  ^'Ditch  No.  82/' 
and  the  "McCracken  Ditch."  and  ditch  No. 
83,  known  as  the  "Smith  Ditch."  It  ap- 
pears that  at  the  time  the  respective  rights 
of  the  different  ditches  were  adjudicated 
appellee  allowed  the  matter  to  go  by  de- 
fault, making  no  appearance  and  no  daim, 
and  offering  no  testimony  in  regard  to 
any  ditch  or  water-right  whatever,  the 
reason  given  in  the  petition  being  that  he 
had  only  recently,  and  within  tlie  year, 
learned  that  the  respective  rights  had  been 
adjudicated  and  a  decree  entered;  that 
he  "never  had  any  actual  notice  of  any 
such  proceedings,  and  was  not  aware  that 
such  prooeedings  were  being  had."  It  is 


alleged  in  the  petition  that  appellee,  was  ■ 
the  owner  of  a  ditch  having  its  head  at 
East  Cherry  creek,  on  the  S.  E.  %  of  theS. 
E.  %  of  section  33,  in  township  9  S.;  that 
the  ditch  had  a  width  of  1^4  feet  on  the 
bottom,  and  2  feet  on  the  top,  and  a  depth 
of  8  inches,  with  a  fall  of  30  inches  to  the 
half  mile;  that  it  was  89  rods  long,  irri- 
gating 30  or  35  acres;  that  the  work  of 
constructing  the  ditch  was  commenced  in 
April,  1875.  by  building  a  dam  across  the 
creek;  and  that  the  work  was  continued 
from  that  date  with  diligence,  and  with- 
out intermission,  until  It  was  finished. 
No  date  is  given  of  the  time  of  the  comide- 
tion  of  the  work,  and  nothing  by  wmt^ 
the  court  can  judge  in  regard  to  diligence, 
nor  is  there  anything  in  the  testimony 
showing  when  the  appropriation  of  such 
water  was  concluded.  It  is  stated  that  49 
rods  in  length  of  the  ditch  is  on  the  west 
side  oi  the  creek,  and  40  rods  on  the  east 
side.  It  Is  alleged  that  the  construction 
of  the  McCracken  and  Smith  ditehes  was 
not  commenced  until  after  the  commence- 
ment of  his  death,  but  no  date  is  given  as 
to  when  the  construction  of  such  ditches 
commenced.  It  is  further  alleged  that  the 
two  ditches  h^d  been  decreed  priority 
over  his  ditch,  and  asking  that  the  decree 
be  so  amended  as  to  establish  the  priority 
of  his  ditch  over  the  ditches  mentioned. 
The  court  found  for  plaintiff,  (appellee,) 
and  a  decree  was  entered  giving  the  ditch 
priority  over  the  ditch  of  appellant,  a  por- 
tion of  such  decree  being  as  follows:  "A 
ditch  constructed  for  the  purposes  of  ir- 
rigation, to  take  its  supply  of  water  from 
East  Cherry  creek,  In  said  water  district 
No.  8,  and  having  its  head-gate  on  the 
north-east  quarter  of  the  north-east  quar- 
ter of  section  4,  in  tp.  10  S.,  said  ditch  be- 
ing 87  rods  In  length,  and  having  a  width 
of  1  ^4  feet  on  the  bottom,  and  two  feet  on 
the  top,  and  a  depth  of  8  inches,  on  a 
grade  of  30  inches  to  the  half  tnile,  and  to 
be  held  to  liave  appropriated  as  much 
water  as  wiU  flow  In  a  ditch  of  the  size 
aforesaid,  •  *  «  Such  appropriation 
to  date  from  the  30th  day  of  April,  1874." 

There  is  a  very  grave  question  lying  at 
the  foundation  of  this  proceeding,  viz., 
whether,  in  a  proceeding  of  this  kind, 
against  two  ditdies  or  individuals,  an  ad- 
judication could  be  had  modifying  the 
general  decree  regulating  the  distribution 
of  water  in  the  entire  district.  But  we 
are  of  the  opinion  that  the  action  is  war- 
ranted by  section  1796,  p.  583,  Gen.  St, 
when,  as  appears  to  be  conceded  in  this, 
case,  no  interests  are  involved  or  affected, 
save  those  of  pawns  who  are  parties  to 
the  adjudication.  Tills  section  does  not 
appear  to  be  In  harmony  with  other  por- 
tions of  the  statute.  By  section  1763,  p. 
572,  Id.,  it  is  provided  that  "every  person 
•  *  *  owning  or  claiming  any  interest 
in  any  ditch,  canal,  or  reservoir  within 
any  water  district  shall,  on  or  before  the 
1st  day  of  June,  1881,  file  with  the  clerk 
of  the  district  court  having  jurisdiction  of 
priority  of  right  to  the  use  of  water  for  irri- 
gation in  such  water  district,  a  statement 
of  claim  under  oath."  Section  1768,  p. 
575,  Id.,  provides  that  the  clerk  of  the 
court  having  jurisdiction  shall  cause  a  no- 
tice to  be  published  four  consecutive  weeks 
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in  a  newspaper,  which  "shall  notUy  all 
persons  «  *  *  interested  as  owners  in 
any  ditch,  canal,  or  reservoir  in  such  wa- 
ter district  to  appear  at  said  court  at  the 
time  so  appointed,  and  file  a  statement 
of  claim  under  oaui.  in  case  no  statement 
has  been  before  filed  by  him."  Secti<»il772 
provides  for  the  appointment  of  a  referee 
to  take  the  testimony.  Section  1773  pre- 
scribes the  notice  to  be  given  by  the  ref- 
eree. Section  1774  requires  proof  of  said 
notice  to  be  made  by  affidavit  of  referee. 
The  statute  also  provides  that,  unless  suit 
be  brought  to  modify  such  decree  within 
two  years,  the  party  shall  be  barred. 

Nothing  having  been  shown  by  evidence 
to  the  contrary,  It  Is  a  legal  presumption 
that  proper  proceedings  were  had  by  no- 
tice to  give  the  court  jurisdiction  under 
the  statute;  hence  the  aUegation  in  the 
petition  that  appellee  never  had  any  ac- 
tual notice,  etc.,  can  be  of  no  avail;  and 
appellee,  having  filed  no  claim  or  as- 
serted any  right  whatever  to  water,  and 
having  allowed  the  matter  to  go  de- 
fault might  be  h^  concluded  the  de- 
cree as  rea  adjudicata,  as  In  other  cases, 
unless  the  decree  could  be  successfully  at- 
tacked for  fraud  or  irregularity,  were  it 
not  for  the  language  of  the  subsequent 
section,  (1796:)  "Nothing  In  this  act,  or 
in  any  decree  rendered  under  the  provi- 
sions thereof,  shall  prevent  any  person, 
etc.,  •  *  •  from  bringing  and  main- 
talxuns  any  suit  or  action  at  law  what- 
ever, hitherto  allowed  In  any  court  hav- 
ing }urlsdictI<Hi  to  determhie  any  claim  of 
priority  of  right  to  water  by  appropria- 
tion thereof,  for  irrigation  or  other  pui^ 
poses,  at  any  time  within  four  years." 
This  would  seem  to  take  cases  like  ^e  one 
at  bar  out  of  the  general  rule,  and  allow 
the  prosecution  thereof  within  the  stat- 
utory limit  of  time.  This  being  the  case, 
failure  to  file  dalm  for  water,  as  required 
by  the  statute,  would  not  raise  the  legal 
presumption  that  the  party  failing  to  file 
had  no  rights,  or  tirat  he  Intended  to 
waive  any  rights  he  may  have  had. 

We  do  not  think  the  decree  entered  In 
this  case  can  be  sustained. 

1.  Ttiere  is  a  fatal  variance  between  the 
allegations  and  the  proo^  and  the  decree 
follows  neither. 

2.  There  Is  no  sufficient  proot  of  mate* 
rial  allegations  or  of  material  facts  to  sup- 
port the  decree.  The  allegation  In  the  pe- 
tition in  regard  to  the  ditch  is:  "Said 
ditch  has  Its  head  on  said  Sherry  cre^, 
on  the  south-east  quarter  of  the  south- 
east quarter  of  section  33,  p.  9,"  etc.  It 
is  shown  by  the  proof  that  in  either  1874  or 
18^  appellee  constructed  a  dam  across 
the  stream  at  the  point  designated  In  the 
petition.  The  aUegatlon  in  the  complaint 
Is  that  the  same  was  done  In  1875.  TTie 
decree  of  priority  fixes  it  April  30, 1874.  At 
such  dam,  the  evidence  shows,  water  was 
taken  out  on  both  sides  of  the  stream.  A 
short  ditch,  some  40  rods  in  length,  on  the 
west  side,  was  constructed  by  plowing 
three  furrows,  two  of  which  were  turned 
out  by  the  plow  and  the  third  removed  in 
some  other  manner.  TMb  ditdi  discharged 
into  and  ended  at  a  gulch  through  which 
the  water  returned  to  the  stream.  In  re- 
gard to  the  diteh  on  the  east  side,  the  testi* 


mony  is  very  indefinite  and  unsatisfac- 
tory, but  seems  to  establish  the  fact  that 
there  was  a  small  ditch  or  single  furrow 
that  carried  water.  This  is  the  most  lib- 
eral extent  to  which  tlie  testimony  of  ap- 
pellee can  be  carried,  while  teatimmy  of 
the  appellant  would  show  no  atmllcatlon 
of  water,  or  of  hardly  any.  The  testi- 
mony of  Mr.  McCracken,  a  witness  for  ap- 
pellee, shows  great  familiarity  with  the 
subject  and  great  fairness.  He  says: 
"Reiser's  ditch,  before  I  built  my  ditch, 
would  probably  cover  15  «:  20  acres." 
This  estimate  is  the  only  one  we  have  of 
the  extent  of  land  tmder  the  ditch,  and 
must  be  held  to  include  all  the  land  that 
could  be  irrigated  from  it.  He  is  the  only 
witness  who  testifies  to  the  existence  of  a 
ditch  on  the  east  side  of  the  stream  ca- 
pable of  carrying  water.  He  says:  "I  do 
not  remember  definitely;  I  know  that  it 
was  a  ditch  that  carried  water."  This 
was  the  condition  of  affairs  prior  to  and 
at  the  time  of  the  construction  of  the  Mc- 
Cracken ditch  in  1876.  The  fact  that  upon 
an  allegation  of  {viority  attadilnff  April* 
1875.  a  decree  was  enl^^  establishing  a 
priority  dating  April  30,  1874,  is  one  of 
such  importance  that  It  should  not  be 
overlooked  In  discussing  the  variance  be- 
tween the  allegations,  proof,  and  decree, 
but  is  unimportant  on  the  merits  of  the 
controversy,  as  either  date  Is  prior  to  the 
appropriation  by  the  McCracken  diteh. 
It  Is  shown  by  the  testimony,  uid  not  dis- 
puted, that  after  the  construction  of  ths 
McCracken  ditch,  by  a  parol  agreement 
with  McCracken,  the  owner,  appellee  took 
his  water  from  that  ditch,  and  was  enti- 
tled to  the  use  of  the  water  of  that  ditch 
two  days  In  each  week;  that  at  some 
date,  not  definite  fixed,  by  a  freshet,  the 
dam  of  appellee  was  carried  away,  and 
"a  large  hole  washed  out,"  so  that  wator 
could  not  be  discharged  Into  the  ditches. 
From  that  time,  or  the  time  of  the  con- 
struction of  the  McCracken  ditch,  no  water 
was  carried  or  used  on  the  east  side  until 
the  year  1887;  and  the  testimony  of  wit- 
nesses shows  that  no  water  was  takoi 
from  the  creek  by  the  ditches  of  appeUee, 
and  used  on  the  land,  for  10  or  12  years  pre- 
vious to  the  trial,  until  the  year  1887.  The 
short  ditch  on  the  west  side  was  only  avail- 
able by  discharging  the  water  into  it  from 
the  McCradcM  ditch.  The  use  appeUee 
of  water  from  the  McCracken  ditch  contin- 
ued until  the  year  1882,  when  appellant 
became  the  owner,  and  refused  to  recog- 
nize the  pre-existing  arrangement  between 
McCracken  and  appellee.  In  1887  appellee 
constructed  an  entirely  new  ditch,  start- 
ing from  near  the  head  of  the  McCracken 
ditch,  on  the  N.  E.  ^.  of  the  N.  E.  ^  of  sec- 
tion 4,  in  township  10,  running  below  Hie 
McCracken  ditch  some  40  rods ;  then  by  a 
flume  crossing  the  creek  to  the  east  »de 
to  cover  and  irrigate  land  on  that  side, 
— the  aggregate  area  covered  by  the  ditch 
being,  as  testified,  30  or  35  acres.  There 
Is  no  proof  or  pretense  that  the  ditch  de-- 
scribed  In  the  petition,  49  rods  long  on  the 
west  side,  and  40  rods  long  on  tiie  east 
side.  15  inches  in  width  on  the  bottom.  2 
feet  wide  on  the  top,  and  8  inches  deep, 
had  any  existence  prior  to  the  year  1887, 
nor  that  the  constructlui  of  any  sudi 
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ditch  was  com  me  need  lo  either  1874  or 
1876,  "and  contlnDed  with  diligence  and 
without  IntermlSBlon  until  tbe  same  was 
accompllBfaeil."  Nor  was  there  In  the  pe- 
tition any  aUegatlon  In  regard  to  a  ditch 
cummenetnx  on  section  4,  In  township  10, 
yet  the  decree  eBtabllshed  a  ditch  utartlng 
at  that  point,  and  awards  It  a  priority, 
dating  April  30, 1874,  while  the  proof  ea- 
tabllshee  a  different  appropriation  In  ex- 
tent, at  another  place,  of  water  carried  in 
other  dituhea,  and  coverlns  only  15  or  20 
acres  of  land.  Tbe  allegations  of  the  peti- 
tion were  denied  In  tbe  answer.  The  Is- 
sues thus  formed  were  tbe  questions  of 
fact  to  be  tried.  Not  a  material  allega- 
tion was  eatabllshed  by  the  evldeace,  and 
the  decree  la  at  variance  with  both  the 
erldenee  and  the  allegations  of  tbe  petl' 
tlon.  In  Miller  v.  Hallock,  9  Colo.  563,  IS 
Fac.  Rep.  541,  It  was  said:  ** There  was  a 
fatal  variance  between  the  allegation 
of  tbe  complaint  and  the  proofs.  In  such 
a  case  It  Is  not  enough  that  the  evidence 
of  tbe  plaintiff  show  a  case  that  calls  lor 
some  relief ;  to  mtltle  him  to  Judgment,  he 
must  show  himself  entitled  to  tbe  relief 
called  for  by  tbe  facts  stated  in  Ma  com- 
plaint." "Tbe  allegations  of  the  com- 
plaint, the  evldMice,  and  the  findings 
should  correspond  In  legal  Intent. "  Tucker 
T.  Parks.  7  Colo.  62. 1  Fac.  Rep.  427;  Greg- 
ory T.  Haworth,  25  Gal.  656;  Mondran  v, 
Gonx.Sl  Cai.  161.  The  pleadings  should 
hare  been  reformed,  or  tbe  proceeding  dis- 
missed. 

We  do  not  deem  tbe  fact  material  that 
appellee  changed  the  head  of  the  ditch  to 
a  point  higher  up  tbe  stream,  nor  that  he 
built  a  new  dltcb  In  whicb  to  carry  the 
water  of  a  former  appropriation,  it  such 
appropriation  had  been  propwly  made. 
The  questions  to  be  determined  were: 
(1)  The  appropriation  of  water,  and  the 
date  of  such  appropriation;  (2)  the  ex- 
tent of  such  appropriation.  The  allega- 
tions of  tbe  petition  were  In  regard  to  tbe 
rights  claimed  and  asserted,  based  upon 
on  appropriation  ot  water  and  eonstmc- 
tton  of  a  ditch  shown  tofaaTs  been  In  1887. 
The  eridenee  Kiven  was  in  r^eard  to  both 
the  condition  of  afEairs  as  they  existed  at 
the  time  of  the  original  appropriation  and 
the  condition  of  affairs  after  the  eon- 
stmotion  of  the  ditch  in  1887,  while  the  de- 
cree was  based,  not  npon  the  original  ap- 
propriation, but  the  claim  and  appropria- 
tion of  1887,  and  In  one  notable  partlcalar 
followed  tbe  allegations  In  tbe  complaint, 
and  entirely  disregarded  the  eridence.  Tt 
la  said  In  the  decree.  In  describing  the 
ditch :  "The  said  ditch  being  87  rods  long, 
{instead  of  89,  as  testified,]  and  having  a 
width  of  l)j  feet  on  the  bottom,  and  two 
feet  on  the  top,  and  a  depth  of  elgbt 
Inches. "  The  only  testimony  given  In  re- 
gard to  the  Bise  of  the  ditch  was  that  giv- 
en by  appellee,  In  which  be  says:  "I  be* 
Here  it  la  abont  two  feet  deep,  and  a  foot 
and  a  half  wide  on  the  bottom. " 

It  is  evident  from  the  facts  eetablisfaed 
that  the  petitioner  would  have  been,  np- 
on proper  allegations  and  issues,  entitled 
to  some  dacree  establishing  his  prior  right 
to  some  water  from  the  atream.  It  Is 
contended  that,  by  reason  of  hlsabandon- 
ment  ot  the  ditches  by  bim  eonstrncted 


prior  to  the  eons  troetlon  ot  theHcCraek- 
en  ditch,  be  abandoned  his  rights  of  prior- 
ity. This  contention  cannot  prevail.  The 
change  in  the  method  of  carrying  the  wa- 
ter could  not  affect  his  right  to  a  priority. 
It  appears  that  by  parol  agreement  made 
with  McCracken  his  prior  right  to  an  un- 
defined quantity  of  water  was  conceded 
by  that  agreement,  and  It  was  agreed  to 
he  the  two-sevenths  of  the  water  carrieil 
In  the  McCracken  dltcb,  or  the  use  ol  all 
the  water  carried  by  the  ditch  two  days 
In  each  week.  Thn  failure  of  appellant  to 
recognise  the  McCracken  agreementtocar- 
ry  the  water  could  not  affecr  the  right  of 
appellee,  but,  at  most,  could  only  compel 
mm  to  find  some  othey  method  of  convcv- 
iae  it.  See  Thomas  v.  Quiraud.  6  Cojo. 
533.  In  section  6,  art.  16,  of  the  state  con- 
stittuion,  it  is  declared:  "The  right  to  di- 
vert unappropriated  waters  of  any  natu- 
ral stream,  for  beneficial  uses,  shall  never 
be  dealed.  Priority  of  appropriation  sball 
give  the  better  right,  as  between  those 
using  tbe  water  for  the  same  purpose. " 
"To  constitute  a  legal  appropriation,  the 
water  must  be  applied  within  a  reasona- 
ble time  to  some  beneficial  use.  *  •  • 
The  diversion  ripens  Into  a  valid  appro- 

grlatlon  only  when  the  water  is  utilized 
y  the  consumer."  Wheeler  v.  Irrigation 
Co.,  10  Colo.  683,17  Puc.  Rep.  487;  Sleber  v. 
Frlnk,  7  Colo.  164,  3  Pac.  Sep.  901 ;  Platte 
Water  Co.  V.  Northern  C.  Irrigation  Co..  12 
Colo.  53!.  21  Pac.  Rep.  711 ;  Reservoir  Co. 
V.  Southworth,  13  Colo.  115,  21  Pac.  Rep. 
1028.  From  April.  1874.  until  1876  must 
be  deemed  ample  time  in  which  to  have 
constructed  the  cheap  and  Umlteri  ditches 
of  appellee.  And  the  water  then  applied, 
vU.,  sufficient  tor  15  or  20  acres,  must  be 
taken  ae  tbe  extent  of  the  appropriation ; 
consequently  the  extent  of  appellee's  pri- 
ority  should  have  been  deemeti  to  be  wa- 
ter snfflclent  for  16  or  20  acres,  or  the 
equivalent  of  two-sevenths  of  tbe  watnr 
carried  by  tbe  McCracken  dltcb.  No  tes- 
timony was  Introduced  to  establish  the 
quantity  ol  either.  Tbe  arbitrary  decree 
allowing  appellee  at  all  times  unfflclent 
water  to  fill  a  dltcb  ol  tbe  capacity  named 
In  the  decree,  regardless  ot  the  amount  ot 
the  appropriation,  was  erroneous.  The 
amount  actunlly  appropriated  In  1874  or 
1M75,  and  not  the  capacity  ol  the  ditch  In 
1887,  should  have  been  the  basis  of  the  de- 
cree on  proper  Issues.  A  dltcb  of  tbe  else 
and  with  the  fall  as  described  In  the  de- 
cree is  capable  of  carrying  nearly  water 
enough  for  160  acres,  certainly  enough  for 
100  acres.  Ite  capacity  may  be  greater 
than  that  of  tbe  McCracken  ditch,  and 
may  be  g;reater  than  the  amount  ot  water 
ordinarily  carried  In  the  stream  at  that 

fiolnt.  The  prior  right  of  appellee  should 
mve  been  limited  In  the  decree  to  ultliAr 
the  proved  quantity  requisite  for  15  or  20 
acres,  or  the  quantity  agreed  upon  wltix 
McCracken.  We  advlne  that  the  decree  be 
rerorsed,  and  cause  remandea  torn  new 
trial  in  conformity  with  the  views  here 
expressed. 

BissBLL  and  Richmond,  OC..  concur. 

Feb  t^DRiAM.   For  the  reasons  stated  In 

the  foregoing  spinion  the  judgment  is  re- 
versed. 
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TuTKi^BS*  Ins.  Co.  of  Habtpobd  t. 

MURBAT. 

(Suprvnw  Court  <xf  Colorado.  April  27, 18S1.) 
AcciDEjrr  IN8UBi.nci  —  Conditiosb  ov  Polict — 

EVIDBSCE. 

1.  Where,  In  a  trial  to  the  court,  testimony 
is  roceivod  subject  to  a  decision  as  to  its  compe- 
tency OD  fiual  boiiring,  and  oo  a  motion  tu  iitrike 
ouL  and  no  further  objection  to  its  admission  Is 
made,  and  oo  excepttoD  reserved,  the  appellate 
conrt  cannot  pass  on  its  admissibility. 

2.  In  an  action  on  an  accident  insurance  pol- 
icy for  the  death  of  the  insured  from  hernia, 
i.-uased  by  an  accident  while  In  performance  of 
Ills  duty  as  a  railroad  fireman,  where  the  defense 
is  that  he  was  lor  years  before  afflicted  with 
chroTiic  hernia,  testimony  of  the  engineer  thaihe 
had  been  continuously  at  work  prior  to  the  acci- 
dent is  admissible. 

S.  in  such  action,  deceased's  physician  testi- 
fied that,  after  the  accideat  alleged  to  hare  re- 
sultad  in  hernia,  deceased  told  him  that  he  had 
never  before,  to  iiis  knowledge,  had  a  raptoire 
or  any  such  trouble,  but  that  he  had  noticed  a 
little  lump  there  for  eight  years  back.  The  tes- 
timony of  several  physicians  was  against  the 
possibility  of  there  having  been  hernia,  and  de- 
ceased's mother  and  brother,  with  whom  he  lived, 
lind  who  frequently  saw  his  person,  and  a  num- 
berof  intimate  friends,  testified  to  bis  good  health 
and  vigor.  Held,  that  the  existence  of  hernia 
previous  to  the  accident  was  not  established. 

4.  Where  a  person,  injured  in  an  accident  re- 
sulting ia  hernia,  dies  after  a  dangeroas  and  nn- 
suocessful  BUivloal  operation  resulting  in  peri- 
tonitis, performed  when  death  seemed  inevitable 
without  it,  the  accident  is  the  proximate  cause  of 
his  death. 

5.  An  accident  Insurance  policy,  insuring 
against  death  "from  bodily  injurtcs  effected 
through  external,  violent,  and  accidental  means, " 
but  excepting  death  from  hernia,  does  not  relieve 
the  insurer  from  liability  where  death  results 
from  heinia  caused  by  "exteroal,  violent,  and 
accidental  means. " 

BissBLi^  O.,  dissenting. 

ComtnlsalonerB'  declalon.  Appeal  from 

Lake  county  court. 

On  the  17th  ol  Augnet,  1R86.  appellant  1a- 
Bued  and  delivered  to  M,  J.  McDonald,  at 
Leadville,  a  policy  of  inHurantre,  called  an 
"accident  policy,"  on  his  life,  for  $1,500, 
payable,  In  case  of  his  death,  to  tils  moth- 
er, Marjfaret  Murray,  (appellee.)  McDon- 
ald, at  the  time  of  Hecurlne  euch  policy, 
and  for  a  Ions  time  prevloua  thereto,  and 
for  aome  time  subswiuently,  up  to  the  time 
of  the  injury  resultinK  In  death,  was  em- 
ployed aa  fireman  on  an  engine  of  the  Den- 
ver &  Rio  Grande  Railway.  On  the  2sth 
day  of  January,  1887,  McDonald,  while  In 
the  discharge  of  hie  dntlea  upon  the  en- 
gine, received  an  Injury,  supposed  to  be 
from  allpplne  and  falling,  striking  his 
bowela  upon  aome  part  of  the  machinery, 
causing  rupture  and  Inguinal  hernia.  An 
attempt  to  reduce  it,  and  keep  the  pro- 
truding portion  ol  the  bowela  in  place  by 
ordinary  and  artificial  methods,  proving 
unsuccessful,  and  the  hernia  becoming 
strangulated.  In  order  to  save  his  lite  a 
Borgleal  operation  was  performed,  whfrfa 
failed  to  accomplish  that  result,  and  on 
the  14th  of  Febmary  following  he  died. 
The  appellant  refused  to  pay  the  sum  in- 
sured, and  the  mother,  benefloiary  under 
the  policy,  brought  suit.  The  policy  of 
insurance  is  copied  entire  In  tba  com- 


plaint, the  only  portion  of  which  neces- 
sary to  a  discussion  and  proper  under- 
standing  of  the  is  as  fallows:  "This 
insurance  does  riot  cover  disappearance; 
nor  injuries  of  which  there  are  no  visible 
mark  npon  the  body;  nor  accident  nor 
death  or  disability  resalting  wholly  or 
partly,  directly  or  Indirectly,  from  any  of 
the  following  caueea,  or  while  so  engaged 
or  HO  afflicted:  *  •  •  Medical  or  surgi- 
cal treatment;  •  •  •  diseafte  or  bodily 
Infirmity;  hernia,  fits,  vertlito, sleep- walk- 
ing." The  written  application  of  the  ile- 
ceased  lor  inaaranee  was  pot  In  evidence 
by  appellant,  In  wblch  occurs  the  follow- 
ing paragraph,  wblcta  ia  all  that  is  consid- 
ered nereesary  to  becopled:  "Ibavenerer 
bad,  nor  am  I  subject  to,  Bta,  disorders  ol 
the  brain,  or  any  bodily  or  mental  infirm- 
ity, except  as  herein  stated. "  The  special 
defenses  pleaded  In  the  answer,  and  relied 
npon  by  the  appellant,  after  general  trav- 
eraes  of  tbe  allegations  in  the  complaint, 
were,  in  aubstance — First,  that  by  the 
terma  of  tbe  contract  of  Insurance  It  was 
agreed  that  the  policy  ut  insurance  should 
not  cover  death  resulting  wholly  or  part- 
ly, directly  or  Indirectly,  from  hernia,  and 
that  tbe  death  was  tbe  direct  result  of 
hernia ;  aecood,  that  It  was  agreed  that 
the  policy  of  Insnrance  shonld  not  corer 
death  resulting  wholly  ur  partly,  directly 
or  Indirectly,  from  medical  or  surgical 
treatment,  and  that  the  cause  of  death 
was  medical  and  snt^lcal  treatment,  and 
no  other  cause;  third,  (In  the  amended 
answer,)  that  the  application  of  deceased 
contained  a  warranty  that  be  nerer  had 
been,  prior  to  anch  application,  aubject  to 
any  bodily  Infirmity,  that  tbe  warranty 
waa  not  true,  and  that  deceased  had 
hernia  for  a  long  time  prior  to  making 
such  application,  and  was  at  tbe  time  of  the 
application  aubject  to  hernia.— to  which 
replications  were  ftled  pntting  in  iMCiue  the 
allegations  ol  tbe  answer.  A  jnr.v  having 
been  waived,  the  cauae  waa  tried  to  tbe 
court,  re»uiilng  in  a  Judgment  fur  appellee 
for  $1,500  and  coats. 

Markham  &  Dillon  and  Hsn7  Chit,  fur 
appellant.  J.  L.Murpbyand  Browne 
Putnam,  for  appdlee. 

Rbbo,  C,  (aAsr  Btatiug  the  fketn  as 
above,)  Nearly  all  the  errors  assigned 
are  based  upon  the  admission  and  rejec- 
tion of  evidence;  tbe  first  alx  being  direct* 
ed  to  the  supnosed  error  uf  thecourt  In  al- 
lowing Dr.  Heron,  theatteudlngpbystclan. 
and  Patrick  Harvey,  the  locomotive  en- 
gineer under  whom  tbe  deceased  was  em- 
ployed, tu  testify  to  the  atatements  made 
by  the  deceaaed  Immediately  after  the  in- 
jury was  received,  In  regard  to  the  man- 
ner and  character  of  tbe  accident  by  which 
the  Injury  was  received.  It  appears  from 
the  evidence  that  no  one  saw  tbe  accident, 
or  knew  of  ita  occurrence  or  the  injury, 
until  nearly  half  an  hour  after  its  occur- 
reni»;  and  that  deceaaed  was  not  con- 
Bcloaa  ol  having  received  serious  Injury, 
and  continued  to  perform  hie  duties  for 
about  that  length  of  time,  when  tbe  en- 
gineer observed  tbe  changed  appearanca 
and  apparent  suffering  of  hia  fireman,  and 
made  inquiries  In  r^ard  to  Its  canse. 
The  atatements  made  to  tbe  engineer,  and 
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testified  to  by  talm.  and  those  made  to  the 
phjaician,  and  testified  to  by  him,  betas 
all  the  evidence  In  regard  to  the  character 
of  thn  accident,  and  the  manner  In  which 
it  occurred,  it  Is  Insisted  were  hearsay,  and 
incompetent,  amd  erroneously  admitted. 
It  appearslrom  the  record  that  objections 
were  made  to  the  admission  ot  sach  teett- 
mony  by  appellant's  counsel,  on  the 
irroonds  above  stated,  and  the  court 
admitted  tba  physician's  testimony  "sub- 
ject to  the  objection  to  be  decided  upon 
the  final  hearing,"  and  afterwards  admit- 
ted the  enffineer's  testimony  "subject  to 
the  motlOD  to  strike  out."  The  record 
does  not  show  that  any  further  objection 
or  motion  wes  made,  or  that  the  rulini; 
ot  the  court  was  afterwards  or  otherwise 
expressed,  and  no  exception  appears  to 
hare  been  tatcen  at  any  time.  The  excep- 
tion at  the  close  ol  the  trial  was  in  these 
words:  "To  which  ruling  ot  the  court  in 
finding  the  issues  In  favor  of  said  plalntlir, 
and  asalnst  said  dotendant,  and  in  ren- 
dering judfcmentuponsald  flndluKln  favor 
ot  the  plalntin  and  against  the  defendant, 
the  said  defendant,  by  his  eounsd,  then 
and  there  excepted. "  This  cannot,  in  any 
sense,  be  construed  as  an  exception  to  Ihe 
admiaslon  of  the  testimony  of  the  physi- 
cian, the  engineer,  or  any  other  witness. 
Hence,  under  the  weil-estabUsbed  rule  of 
this  court,  we  are  r^leved  from  the  neces- 
sity ot  passing  npon  the  admissibility  of 
the  testimony.  The  caase  having  been 
•votuntarliy  submitted  by  both  parties  to 
a  trial  by  the  court  without  a  jury,  the 
testimony  having  been  received  by  the 
Goart  subject  to  a  deciiilon  as  to  the  com- 
petency tbereot  upon  final  hearing  and  up- 
on a  motion  to  strike  out,  and  no  farther 
challenge  to  the  testimony  having  been  In- 
terposed, and  no  exception  whatever  taar- 
kng  beenreserved,  we  cannot  properly  sus- 
tain tlie  assignments  ot  error  based  upon 
the  admission  of  said  testimony.  We  may 
reasonably  presume  tbatcounsel  supposed 
at  the  trial,  as  we  do  now,  that  the  court 
of  ftsown  motion  disregarded  ail  Improper 
testimony,  and  based  Its  finding  and  judg- 
ment upon  competent  evidenceonly.  Rot- 
Una  V.  Board,  35  Colo.  — ,  2oPac.  Rep.819, 
The  questions  to  bedetermiued  upon  the 
trial  were— F/rs£.  Did  the  deceased,  while 
following  his  avocation  and  performing 
hlB  duties,  rec^ve  an  Injury  which  causM 
his  death?  Secoad.  Was  such  Injury  one 
against  which  he  was  insured  by  the  ap- 
pelant? Third.  Was  the  policy  of  Insur- 
anee  void  by  having  been  obtained  through 
fraudulent  misrepresentations  ot  the  m- 
eared? 

The  proof  of  an  Injury  having  been  re- 
ceived by  the  deceased  was  nut  dependent 
upon  his  declarations  to  the  engineer  or 
to  his  physician.  If  It  had  been,  the  ad- 
mission of  the  testimony  would  probably 
have  been  more  strenuously  resisted  at 
the  trial.  That  there  had  been  serious  in- 
jury was  obvlnus;  its  physical  effects  were 

Satent  and  apparent.  A  brother  ot  the 
eceased  testified  to  seeing  a  bruise  and 
diacoloradon  upon  the  bowels  ol  the  d^ 
ceased  shortly  after  the  alleged  accident. 
The  fact  ot  the  Injury  was  at  once  estab- 
lished by  theexamlnatiouof  the  physician, 
and  bis  tesUmony  In  regard  to  it,  and  sup- 


.  CO.  s.  MUBRAT.  77S 

ported  by  tbat  of  all  the  physicians  who 

made  an  examination.  The  tact  of  the  In- 
Jury  having  been  received  by  the  deceased 
while  attending  to  his  duties  was  estab- 
lished by  the  evidence  of  Harvey,  the  en- 
gineer. Theee  bein;;  the  facts  necessary 
to  be  proved,  and  they  not  having  been 
dependent  upon  the  statements  of  the  da- 
ceased,  the  peculiar  attendant  circumstan- 
ces of  the  accident  that  caused  the  Injury 
were  Incidental  and  secondary. 

The  seventh  assignment  of  error  is  to 
the  effect  that  the  court  allowed  the  wit- 
ness Harvey  to  testify  that  the  deceased 
had  been  continually  at  work  for  a  long 
time  previous  to  the  Injury,  etc.  We  do 
not  think  this  was  error.  The  defense 
relied  upon  and  sought  to  be  established 
was  that  the  deceased  had  for  years  been 
afflicted  with  chronic  hernia,  and  any  ant? 
all  proper  testimony  to  show  hia  habits, 
health,  vigor,  and  ability  to  perform  con- 
tinued bud  labor,  up  to  the  time  of  the  in- 
jury, was  cornpetent  as  n^utlug  that  sup- 
position. McCarthy  Insurance  Co.,  s 
Biss.  862. 

The  other  objections  urged  In  regard  to 
the  admission  of  testimony  appear  to  be 
tar  more  technical  than  substantial.  The 
special  defense  that  the  policy  ot  insurance 
was  fraudulently  obtained  by  misrepre- 
sentations of  bis  physical  condition  In  the 
application  for  Insurance,  and  that  the 
deceased  had  been  suffering  from  or  sub- 
ject to  a  hernia  for  several  years  previous, 
lu  not  sustained  by  the  evidence.  It  Is 
based  entirely  npon  tbe  statements  of  the 
deceased  to  the  physician  after  he  received 
the  injury.  Dr.  Heron's  testimony  was: 
"The  first  day  he  was  Injured  he  told  me 
he  never  knew  be  had  a  rupture.  •  •  • 
He  told  me  he  never  knew  he  was  rup- 
tured, or  had  any  trouble  or  had  any  her- 
nia or  a  rupture  there  at  all.  He  said  he 
noticed  a  little  lump  there,  and  I  quizzed 
hlni.  I  asked  bira  how  tar  back  be  re- 
membered it,  and  be  said  therewas  a  lump 
there  at  times;  he  did  not  know,  but 
about  eight  years  back."  This  was  sub- 
stantially all  upon  which  to  base  the  de- 
tense,  and.  taken  as  a  whole,  is  no  admis- 
sion whatever  of  the  existence  of  hernia. 
He  Buys  he  never  knew  be  was  ruptured, 
or  had  any  trouble.  This  Is  almost  con- 
clusive evidence  that  no  sucb  trouble  had 
existed,  and  that  he  bad  no  definite  Idea 
of  what  a  hernia  was.  It  seems  physical- 
ly impossible  that  it  could  have  existed 
that  length  ot  time,  and  he  have  no 
trouble  or  knowledge  of  It.  A  large  num- 
ber ot  physlclana  were  examined  as  ex- 
perts, and  the  weight  of  the  evidence  was 
clearly  against  the  possibility  of  bis  hav- 
ing been  afflicted  with  hernia  previous  to 
the  Injury.  The  mother,  with  whom  he 
bad  always  resided,  and  with  whom  he 
resided  at  the  time  ot  his  death,  testified 
to  having  seen  frequently  his  person  ex- 
posed at  the  point  of  the  supposed  bemla. 
and  that  none  existed,  and  If,  as  sup- 
posa],  a  hernia  was  developed  at  an  early 
age,  she  must  have  during  all  these  years 
learned  o£  its  existence.  Tbe  brother, 
who  had  during  all  the  years  associated 
and  slept  with  him,  who  bad  frequently 
seen  his  person  exposed,  said:  "If  there 
had  been  anything  there.  I  would  have 
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seen  It."  That  he  saw  nothlnfc.  and  b!fl 
brother  nerer  complalD'td.  Several  wlt- 
nesHee  who  knew  hltn  Intimately,  cmd  bad 
for  a  long  period,  testified  to  his  con- 
tinued fcood  health,  bodily  vigor,  and  a 
condition  absolutely  Incompatible  with 
thesupposed  djBablllty.  In  order  to  make 
the  Bupposed  defeoae  available,  the  pr^ 
Tious  exlBtence  of  the  hernia  most  have 
been  eatabllBbed  affirmatively  by  compe- 
tent testlmuny,  like  any  otber  material 
fact.  It  could  not  be  established  by  sup- 

f)08itIon  or  presumption.  "Neither  party 
B  bound  to  prove  negatives.  IJpon  each 
resta  the  burden  of  proving  theamrmatiTe 
matter  which  he  alleges,  and  upon  which 
issue  Is  taken."  McCarthy  v.  Insurance 
Co.,  supra.  The  statements  to  Iiis  physi- 
cian In  regard  to  the  "lump"  could,  under 
no  circumstuuces,  be  regarded  as  an  ad- 
mission tor  the  purpoees  of  this  suit.  The 
subject  of  the  policy  of  insurance  was 
not  under  consideration,  probably  not 
thought  oT,  by  either  party  to  the  conver- 
sation. There  la  no  teetlmony  that  dur^ 
Ing  treatment,  Including  the  IneiMlon  at 
the  surgical  operation,  any  evidence  was 
found  of  the  existence  of  a  case  of  chronic 
hernia.  IF,  as  supposed  by  counsel  of  ap- 
pellant, the  admission  by  the  court  of  the 
statements  of  the  deceased  in  regard  to 
the  manner  In  which  the  Injury  was  re- 
ceived was  error,  the  statements  of  de 
ceased  to  his  ph^ictan  In  regard  to  the 
former  existence  of  a  lump,  being  of  the 
same  character,  was  a  very  weak  basis 
upon  which  to  baild  a  defense  to  defeat 
the  action.  It  is  apparent  that  tbe  trial 
court  found,  as  a  fact,  that  deceased  had 
not  been  afflicted  with  hernia  previous  to 
the  Injury,  and  that  the  injury  received 
was  the  proximate  and  sole  cause  of 
deftth.  By  "proximate  eauee"  Is  meant 
that  cause  which  directly  precedes  and  pro- 
daces  the  effect,  as  distinguished  from  a 
remote  cause.  "  Whether  a  cause  is  proxi- 
mate or  remote  does  not  depend  alone  up- 
on the  closeness  in  the  way  of  time  In 
which  certain  things  occur.  **  Cunning- 
bam  V.  LyneBS.  22  Wis.  246.  "An  efficient, 
adequate  cauHe,  being  found,  must  be 
deemed  the  true  cause,  unless  some  other 
:ause  not  incidental  to  It,  but  Independent 
>f  It,  Is  shown  to  have  Intervened  between 
t  and  the  result."  Kellogg  r.  Ball  road 
Zo.,  26  Wis.  223;  McCarthy  v.  Insurance 
To.,  supra;  Insurance  Co.  t.  Crandal,  ISO 
ET.  S.  527,  7  Sup.  Ct.  Kep.  685;  Mallory  v.  In- 
«aranceCo.,  47  N.  Y.  52.  Afteracarefut  ex- 
amination of  the  evidence,  we  think  It 
was  ample  to  sustain  the  finding. 

There  is  no  evidence  whatever  to  eetab- 
llehthe  defense  that  tbe  insured  "died  of 
medical  and  SDrgrleal  treatment,  and  no 
other  cause. "  All  the  physicians  who  saw 
tbe  case  seem  to  have  conceded  that 
death  was  inevitable  without  a  surgical 
operation.  No  charge  of  nnsklllfulness  in 
performing  the  operation  is  made  or  sug- 
gested. That  life  was  prolonged  for  qalte 
a  period  by  the  operation  is  shown  by  the 
evidrace.  That  tbt*  Insured  died  of  peri- 
tonitis resulting  from  tbe  surgical  opera- 
tion is  unimportant,  when  the  fact  is  es* 
tabllshed  that  death  was  Inevitable  with- 
out the  operation,  and  that,  after  a  con- 
■nltatlon  of  skilled  physicians,  the  opera- 


tion was  resolved  npoa— necflssarDy  dan- 
gerous—as tbe  only  poMlbl*  maana  oi 

preserving  life. 

It  Is  ably  urged  In  argument  that  de- 
ceased died  of  bernia,  a  cause  of  death  ex- 
cepted by  the  policy.  Although  appel- 
lant In  Its  third  special  didense,  wbtch  is 
verified,  averred  "that  the  cause  of  aald 
death  was  medical  and  surgical  treats 
men t,  and  no  other  cause,"  which  seems 
to  be  greatly  at  variance  with  the  theory 
of  the  argument,  counsel,  perhaps,  was 
not  precluded  by  It.  We  cannot  adopt 
the  construction  of  tbe  exception  In  tbe 
contract  of  Insnranoe  so  ably  arged.  Tbe 
bemla  most  be  regarded  as  tke  resalt  of 
the  accident  that  caosed  the  death;  the 
cause  of  death;  the  force  of  the  blow  re- 
ceived; theconsequentlnjury  arising  from 
tbe  concussion,  and  the  hernia  as  result- 
ing. Deceased  was  Insured  against  the 
accident  by  tbe  terms  of  the  body  of  the 
policy.  Had  he  died  of  ordinary  hernia 
nut  produced  by  a  seriona  and  violent  In- 
Jury,  appellant  would  probably  bnve 
been  rdeased  from  payment;  but,  when 
the  hernia  Is  the  accidental  result  of  tlie 
force  of  the  blow.  It  cannot  be  r^arded 
as  excepted.  In  this  view,  both  the  con- 
tract of  insurance  and  the  exception  can 
be  allowed  to  stand  wltbont  doing  vio- 
leuee  to  either,— a  rule  always  adopted 
when  practicable.  If  not  so  construed, 
the  exception  must  yield  in  this  instance. 
It  is  "the  fundamental  rule  of  interpreta- 
tion that  policies  of  Insurance  are  to  be 
construed  most  strongly  against  tbe  In- 
surers who  frame  them."  Insurance  Co. 
V.  Crandal,  supra;  Borkhard  t.  Insaranee 
Co.,]Oa  Pa.  St.  963.  It  to  now  well  rec- 
ognised as  a  general  role  that,  wbere  an 
exception  to  a  policy  of  Insurance,  emanat- 
ing from  the  Insurance  com pany,  iscapahle 
of  two  meanings,  the  one  is  to  be  adopted 
which  is  most  favorable  to  the  Insured.  In- 
surance Co.  Horner,  14  Colo.  391.  38  Pac. 
Bep,  7S8:  May,  Ins.  HI7»-17»;  Wood,  Ina. 
S8  141-146;  Allen  v.  lusnrance  Co.,  8A  N. 
Y.  473;  Insurance  Co.  v.  Cropper,  83  Pa, 
St.  351.  The  business  of  tbe  company  to 
to  Insure  against  accident.  Tbe  objeet  of 
tbe  insured  In  making  the  contract  was  to 
secure  compensation  and  support  In  case 
uf  injury  or  disability  ariang  from  acci- 
dent, and,  in  cose  of  ac»:ldental  death,  to 
fornlsh  a  fund  for  tbe  benefit  of  tbe  moth- 
er. The  contract  In  tbe  policy  for  and  im 
which  he  paid  the  consideration  vram  to 
pay  the  mother  91,600,  "if  death  shall  re- 
sult *  •  *  from  bodily  Injuries  effected 
during  the  term  of  this  Insurance  through 
external,  violent,  and  accidental  means." 
That  the  contingency  against  wbleh  be 
insured  did  happen,  and  death  ensoetl.  la 
uncontradicted;  that  the  bodily  Injuries 
resulting  In  death  were  received  "through 
external,  violent,  and  accidental  means* 
was  established  beyond  controversy. 
Such  construction  must  be  given  to  con- 
tracts of  this  kind  as  was  evidently  con- 
templuted  by  the  parties,  and.  while  so 
construing  them  as  to  protect  the  insurer 
against  fraud,  deception,  and  mlsrepressn- 
tation,  give  the  Insured  the  benefit  of  hie 
contract  and  consideration  for  the  premi- 
um  paid.  Wbere,  as  In  this  case,  there 
was  no  evidence  of  fraud  or  Intentional 
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Imposition,  the  defeiine  mast  tail.  We  ad- 
TlBe  that  the  Jndgment  be  affirmed. 

BiCHUOND,  C*  eoncara.  BifiSBu;.,  Cf  dU- 
•mtB. 

Pmb  CamiU.  For  the  reaaona  stated  la 
the  forejcolng  opinion  tbe  Judsment  la  al- 
Armed. 


(K  Colo.  31S) 

First  Nat.  Bane  of  Colorado  SPBiNoa 

T.  WiLBUB. 

(Supreme  Count  cf  Colorado.   April  S7«  189L) 

CUTTIL  IfoBTOAOBB— BlOOn  <»  Hl»TGAO<»— 

Tbotcb. 

1.  The  oommon-Iaw  rale  that  trover  will  nol 
lie  In  fBvor  of  the  mortgagor  against  the  mort- 
gagee who  haa  taken  posaeaslon  of  the  goods  Cor 
oondlfcloB  brokaa  le  not  changed  by  the  Colorado 
Coi»  «f  Civil  Frooedure,  which  abolishes  the 
tanoM  of  aotloD,  Kad  hence,  In  the  absence  of 
Crand,  the  mortgagor  cannot  recover  of  the  mort- 
gagee the  difference  tratweea  the  valne  of  the 
goods  taken  poHearion  of  hj  him  and  the  price 
for  which  be  sold  them. 

2.  The  mortgagee  in  possession  after  condi- 
tion broken  has  a  title  which  falls  short  of  being 
abe(dnte,  to  the  extent  that  he  is  boond  to  exer- 
cise reasonable  care  and  diligence  in  disposing 
of  the  goods,  and  to  account  for  any  sorpliu  after 
payment  of  Us  debt. 

Appeal  from  diatriet  oourt,  Arapahoe 
county. 

In  October.  1862.  Matthew  C.  Wilbur 
broue-ht  thia  suit  a<rainst  the  First  Nation- 
al Bai^  of  Colorado  Sprinfrs  to  recover 
the  diilerenee  between  the  price  at  which 
aertain  personal  property  was  sold  under 
mortomre  by  the  bank  and  its  valne  in  the 
market  at  the  date  of  sale;  and  also  to 
recover  the  difference  between  the  actual 
value  of  certain  assiiirned  book-accounts 
and  the  price  at  which  the  same  were 
sold.  The  complaint  in  form  is  analoffoos 
to  one  in  the  old  action  ol  trciver,  and  con- 
tains all  its  essential  dements.  It  set  up 
tbeownershtpof  the  plain  tilt  in  the  goods, 
the  posHesslon  and  conversion  by  the  bank 
and  Halthnsen,  and  prayed  a  moneyjudir- 
ment.  The  value  of  the  chattels  Is  stated 
to  be  $12,600  In  tbis  pleading,  and  the 
book-accounts  at  91,300.  The  answer  ad- 
mits the  indebtedness  of  plaintiff  In  the 
sum  of  $4,000  un  the  Ist  o)  Aaguat,  1KH2. 
and  alleges  that  said  Indebtedness  was  se- 
cured by  three  several  mortKaaee  upon  the 
livery  stock  of  plaintiff,  and  by  an  assign- 
ment to  It  of  certain  book-accounts.  It 
admits  that  the  property  deecribed  In  the 
complaint  was  a  correct  list  of  the  prop- 
erty taken  possession  of  by  plaintiff  on 
AagQst  1,  18R3,  under  the  eeveral  mort- 
gages; It  denies  that  the  property  was  of 
the  value  of  f 12,675.  as  alleged  lo  the  com- 
plaint; states  ItH  true  value  to  hare  been 
no  greater  than  97,4'H);  and  the  book-ac- 
counts  transferred  of  no  greater  value 
than  $400.  It  Is  alleged  also  In  the  answer 
that  said  mortgages  "given  to  secure  said 
Indebtedness  as  aforesaid  were  given  eDl>- 
iecfe  to  a  prior  chattel  mortgage  beld  by 
Ilnth  A.  Newton  upon  the  same  property 
to  aeeara  her  tn  tbe  payment  ol  94»000» 
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from  April  20.  1881,  no  part  of  which  haa 
been  paid.  *  And  this  u  not  denied  in  the 
replication.  The  sales  to  the  defendant 
Halthusen  upon  the  8th  day  of  August. 
1SA2,  are  admitted  in  the  answer*  but  all 
collDslon  and  bad  faitb  Is  denied.  It  is 
expressly  alleged  that  said  transfers  were 
made  subject  to  said  prior  mortieage  to 
Ruth  Ann  Newton,  aforesaid,  and  this  al- 
so is  not  denied.  It  alleges  Tlolatlous  by 
appellee  o(  the  provlatona  of  the  chattel 
mortgages,  and  Justifies  the  taking  posses- 
sion of  the  property.  Witboot  objectiont 
the  cause  was  tried  to  a  Jury,  and  un- 
der oral  instructions,  resulting  in  a  ver* 
diet  for  tbe  plaintiff,  Wilbur,  of  $8,138.82. 
with  interest  amountingto$2,708.41.  The 
interest  was  snbsequently  remitted,  Ko 
Bpeclflt:  objection  was  taken  to  the  charge. 
One  In  tbe  general  form  ol  an  **  excepUon 
in  favor  of  the  defendant"  was  saved. 

At  the  trial  it  appeared  that  In  the 
spring  of  1881  plaintiff,  Wilbur,  and  one  J. 
E.  Newton  formed  a  copartnership  for  the 
carrying  on  of  the  livery  business  at  Col- 
orado Kpringa.  On  the  12th  day  ut  Octo- 
ber, 1881.  the  firm  was  Indebted  to  the  de- 
fendant bank  in  about  the  sum  of  $8,800. 
It  appeared  that  ut  this  date  one  Hum- 
phrey, who  was  connected  with  the  insti- 
tution, bad  signed  an  appeal-bond  for  the 
benefit  of  the  firm.  To  secureboth  tbe  in- 
debtedness and  tbe  contingent  liability, 
tbe  firm,  on  the  day  named,  executed  a 
chattel  mortgage  npon  all  the  llvcrystock 
owned  by  it,  which  Is  specifically  set  out 
both  In  tbe  instrument  and  in  tbe  com- 
plaint. Later,  tbe  liability  upon  the  bond 
was  apparently  extlogulsbed,  and  the 
mortgage  stood  as  security  tor  the  loan. 
By  its  terms  and  the  tenor  of  the  note  it 
was  doe  one  year  after  its  date.  It  coc- 
tained  all  the  nsnal  grinding  provlsicms  of 
that  class  of  securities  as  taken  by  finan- 
cial iDstitutlons,  bnt  was  expressly  made 
subject  to  tbe  prior  mortgage  of  Mrs.  New- 
ton. In  case  of  default  in  payment  of  the 
principal,  or  of  tbe  interest,  which  was 
to  be  paid  montby,  or  In  the  event  ol  an 
attachment  against  tbe  firm,  or  In  case 
tbe  mortgagee  should  feel  "insecure  or  un- 
safe in  his  security, "  the  mortgagee  was 
authorised  to  take  "immediate  and  full 
possession, "  and  to  "proceed  to  sell  tbe 
said  property  at  public  or  privatesale,  on 
such  terms,  and  for  such  price  or  prices, 
in  sneh  manner,  and  to  such  petBons,ashe 
might  set)  fit."  The  debt  was  not  dlmln- 
Isbed  by  tbe  payment  erf  any  part  of  the 
principal,  and  was  Increased  by  a  failure 
to  pay  the  accrued  and  accruing  Interest. 
Later,  and  In  May  and  July,  1882,  tbe  se- 
curity was  somewhat  Increased  by  mort- 
gages on  other  property  which  bad  been 
added  by  purchase  to  the  stock.  These 
later  mortgages  were  jri^en  to  secure  the 
Identical  paper  and  Indebtedness  protect- 
ed by  the  original  instrument.  Thecourse 
of  dealing  bad  resulted  in  the  creation  of 
other  debts  between  the  parties  which  ap* 
peered  to  exist  In  the  shape  of  overdrafts, 
and  a  general  bank  balance  against  the 
firm.  In  July,  1882,  as  a  fnrtber  secnrlty 
to  cover  all  axlflting  debts,  tha  firm,  bv 
assignment,  transferred  to  the  bank  aU 
its  bills  recdvabla  and  book-acconnta.. 
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amounttnj;  In  value  to  Bomethlng  like  a 
thousand  dollani.  Wilbur  was  lelt  Id 
charge  of  the  collectlonB,  and  continued  to 
ran  the  buslnesB  until  about  the  let  of  Au> 
suet,  when  he  voluntarily  turned  over  all 
the  property  covered  by  the  mortgages  to 
the  bank  which  heldtheaecurltlCH.  At  the 
time  of  the  formation  ol  the  copart  nershlp 
between  Wilbur  and  Newton,  the  firm  ex- 
ecuted n  mortgage  to  Newton's  mother, 
Buth  Newton,  to  secure  her  for  the  |4,000 
wblefa  Bhe  bad  loaned  her  son  co  put  into 
the  buRlnetw.  The  defendant  offered  this 
mortgage  in  evidence,  as  also  the  Indorse- 
ment  on  Its  margin  showing  ItB  satlBfuc- 
tlon  on  the  day  following  the  sale  to  Hal- 
thusen.  Neither  the  Instrument  nor  the 
indorsement  were  admitted  In  evidence, 
■and  defendants  saved  an  exception  to  the 
ruling  of  the  court  upon  that  question. 
The  bank  took  poB8e»8ion,  as  the  record 
ebowB,  under  the  several  mortgages  ex- 
ecuted by  the  firm  covering  the  property 
deRcribed  in  the  InBtruments.  It  was  con- 
ceded on  the  trial,  and  for  all  Itspurposea, 
that  the  bank  had  a  right,  by  the  terms 
of  the  securities,  to  take  possession  as  and 
when  It  did.  On  the  9th  of  Aueust,  18S2, 
after  tbe  bank  had  gotten  the  property 
under  Its  control,  It  sold  the  entire  stock 
at  private  ftale,  in  a  lump,  together  with 
the  assigned  book  arcounts,  to  Halthu- 
sen,  and  put  him  in  pusHession.  Tne  price 
for  which  both  the  stock  and  accounts 
were  sold  was  $3,500.  With  the  proceeds 
the  bank  canceled  the  original  note  of  93,- 
221.17,  and  surrendered  It  to  Mr.  Newton, 
formerly  one  of  the  concern.  The  balance 
was  credited  to  the  unsecured  account, 
which  amounted  to  about  $470.  This  left 
a  balance  unpaid,  which  was  charged  to 
profit  and  Iosb.  but  it  Btlll  stood  as  h  claim 
against  the  concern.  It  was  clearly  es- 
tablished on  the  trial  that  the  price  which 
Ualtbusen  paid  was  tar  below  the  actual 
value  of  the  property,  unless  he  took  sub- 
|ect  to,  and  was  compelled  to  pay,  the 
Newton  mortgage.  After  the  verdict  a 
motion  lor  a  new  trial  was  filed  and  over- 
ruled. Krom  the  Judgment  entered  upon 
the  verdict  In  favor  of  the  plaintiff.  Wil- 
bur, the  l>ank  appeals. 

L.  S.  Dixon  and  A.  E.  P&ttiaon,  for  ap- 
pellant.  Af.  B.  Curpenter,  fur  appellee. 

:^AYT,  J.,  (after  statlDg  tbe  facta  ns 
above.)  To  hold  that  an  action  In  the 
nature  of  trover  can  lie  maintained,  under 
the  circumatnuces  of  this  case,  wr>uld  be 
contrary  to  the  unilorra  current  of  both 
American  and  English  autliority.  To  sup- 
port such  an  action,  the  plaintiff  must  al- 
lege and  prove  a  right  of  possesBloa  in 
blmseir,  and  aconverHiun  of  the  property 
by  the  deTeudant.  Tbe  right  of  pusses- 
slon  being  in  the  mortgagee,  the  mort- 
gagor cannot,  after  default,  maintaia 
trover  against  him  for  a  refusal  to  sur- 
render the  property  or  for  selling  It.  It 
Is  no  answer  to  say  that  the  forms  of 
action  hare  been  abolished  by  our  Civil 
Code.  The  legal  and  equitable  rights  of 
the  parties  niuat  still  be  determined  by 
the  same  principles  that  measured  the 
rights  and  liabilities  under  tbe  former 
practice.  JoncM,  Mortg.  §§  435,  436;  Lan- 
doQ  V.  Bmmous,  07  Mass.  37;  Horn  v. 


Keltler,  12  Colo.  315,21  Pac.Bep.  1S6;  Bank 
V.  Ford,  7  Colo.  314.  8  Pae.  Rep.  449.  "  A 
roortgagar,  after  condition  broken,  while 
tlie  chattels  remain  In  the  bands  of  the 
mortgagee,  may,  under  proper  circum- 
Btances,  nialntaiu  a  bill  la  equity  to  re- 
deem, or  a  bill  tor  an  accounting  after 
they  are  disposed  of,  and  perhaps  an  ac- 
tion fur  damages,  when  the  conduct  of 
the  mortgagee  has  been  negligent  or  op- 
pressive; but  these  antloos  proceed  upon 
principles  quite  different  from  an  action 
of  replevin.  Horn  v.  Keitler,  supra.  The 
complaint  proceeds  upon  the  theory  that 
the  property  was  unlawfully  converted 
by  the  defendants,  while  admitting  that 
the  mortgagee  took  possession  of  the 
property  after  condition  broken.  Xo  facta 
are  alleged  going  to  show  that  the  defend- 
ants, or  either  of  them,  were  properly 
cbargeabln  with  fraud,  negligence,  or  op- 
pression. From  this  brief  statement  it 
will  be  seen  that  the  pleading  Is  so  rad- 
ically defective  that  It  could  not  have  been 
sustained  if  a  proper  demurrer  had  been 
dii-ected  against  It.  Instead  of  demurring, 
however,  appellant  answered,  taking  i»- 
sue  upon  the  allegatloDs  of  tbe  complaint, 
and  alleging  a  bona  ttde  sale  of  the  prop- 
erty  to  Halthusen,  and  the  due  applica- 
tion of  the  proceeds  of  such  sale  to  the  ex- 
tingulshmeut  of  tbe  secured  Indebtedness. 
Should  it  be  conceded  that  the  issues  were 
by  the  answer  and  replication  broadened 
sufficiently  to  admit  proof  of  fraud  bad 
such  evldencei  been  tendered,  none  was 
offered  except  as  the  Inadequacy  of  price 
may  have  tended  to  establish  such  fraud. 
Tbe  cause  oeems  to  have  been  tried  upon 
a  mistaken  theory  throughout.  The  scope 
and  nature  of  the  Issues,  as  understood  b^' 
counsel  at  the  trial,  are  made  plain  by  the 
charge  of  tbe  court  to  the  iury.  Tbey 
were  told  that  the  principal  things  to  be 
determined  were  the  amount  of  plalntill'a 
Indebtedness  to  tbe  bank  and  the  valne 
of  the  property  taken  by  it.  If  the  value 
of  the  property  exceeded  the  Indebtedness, 
the  Jury  were  plainly  told  that  tbe  plain- 
tiff was  entitled  to  recover  the  balance. 
These  were  the  only  questions  left  by  tbe 
charge  for  the  jury  to  determine.  No 
qnestlon  was  submitted  to  the  Jury  ua  to 
the  bona  ttdea  of  the  eale  of  the  mortgaged 
property.  This  should  not  be  considered 
a  matter  of  surprise.  In  view  of  the  entire 
omissiou  of  evidence  specially  directed  to 
this  point.  Tbe  proof  Is  not  sufficient  to 
support  any  cause  of  action  that  can  be 
maintained  by  a  mortgagor  against  a 
mortgagee  In  poHsesMlun  after  condition 
broken.  Appellee  aeeks  to  charge  the  de- 
fendant bank  upon  the  assumption  that 
It  had  taken  property  to  which  the  plain- 
tiff hod  a  legal  title,  and,  having  disposed 
of  it  by  Hule.  it  was  responsible  to  him 
for  the  difference  between  the  price  real- 
ized and  tlie  market  value  of  the  pru|»erty 
at  tbe  time.  It  is  clwr.  upon  tbe  autburi- 
ties,  that  tbe  bank  was  not  responsible 
upon  any  such  hypnttaesis,  and  that  tbe 
sale,  as  disclosed  by  the  record,  was  not 
a  conversion  for  which  It  could  be  held 
liable.  Landou  v.  Emmons,  supra ;  Atclii- 
8t>n  V.  Graham,  14  Colo.  217,  23  Pac.  Rep. 
H76;  Metzler  v.  James,  12  Colo.  322,  19  Pac. 
Rep.  Hey  land  v.   Badger^   S&  Cal 
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404;  Stamps  T.  Gllman,  43  Miss.  456; 
Braisclman  v.  Daue,  69  N.  Y.  69.  Aside 
from  tliis.  the  jud»sn»eDt  rendered  is  «sce8- 
eive,  and  cannot  for  this  reason  be  allowed 
to  stand.  The  cbattehi  at  tiie  date  ol  tlie 
sale  to  HaltbuBNi  are  alleged  In  the  com- 
plaint to  have  been  of  the  value  of  f  12.- 
60O,  and  the  buok-aecount  fl.3(M),  making 
a  total  of  918,900  as  the  greatest  possible 
valne  of  the  property.  As  Hgainst  this, 
the  record  discloses  that  Mrs.  Newlun  held 
a  mortgage  upon  the  property  for  94,000 
and  accrued  interest,  amounting  at  the 
time  of  the  trial  to  the  sum  oT  9400.  To 
this  total  at  94,400  ahould  be  added  the 
aum  of  93,600,  reeelrad  from  Haltfausen, 
and  nre  hare  a  total  of  9".900  as  the  con- 
sideration for  the  sale.  It  the  proof  had 
supported  the  all^atlona  of  the  complaint 
as  to  the  value  of  the  property',  and  had 
been  otherwise  sufflcient,  appellees  would 
hare  been  entitled  only  to  a  JndKment  for 
the  difference  between  these  two  amounts, 
or  96,000,  while  the  Judgment  rendered  is 
for  98,138.33.  The  proof,  however,  fell 
abort  of  sustaining  the  allegations  of  the 
complaint  In  reference  to  valae.  As  we 
liave  seen,  it  Is  admitted  by  the  pleadings 
that  the  aale  was  made  subject  to  the 
Newton  mortgage  for  94,400 ;  and  al- 
though it  does  not  appear  that. the  atten- 
tion of  the  court  below  was  called  to  this 
Atate  of  the  pleadings  at  the  trial,  never- 
theless the  parties  to  the  litigation  and 
their  attorneys  must  be  held  to  have  un- 
derstood that  suL-h  title  as  Halthusen  ac- 
quired was  subject  to  the  Newton  raort* 
gage.  This  money  was  due  Mrs.  Newton. 
It  was  never  paid  to  tht>  bank,  and  It  was 
neither  liable  to  Mrs.  Newton  nor  to  the 
plain  tin  for  It.  Sucb  rights  as  she  may 
have  had  by  reason  of  her  mortgage  upon 
the  property  were  neither,  extinguished 
nor  in  any  way  impaired  by  the  sale  to 
Haltbusen.  II  any  person  was  entitled  to 
recover  this  amount.  It  was  Mrs.  Newton, 
und  not  the  plaintiff,  and  she  Is  not  a 
party  to  this  action. 

In  view  of  a  retrial  of  the  case,  we  deem 
it  necessary  to  notice  briefly  the  conten- 
tion of  appellants  that  the  title  of  a  mort- 
gagee in  possession  after  condition  broken 
Is  absolute.  While  his  title  Is  sometimes 
stated  to  be  absolute,  this  Is  only  true  at 
law,  and  the  use  ot  the  word,  even  In  this 
connection.  Is  misleading.  In  view  of  the 
reserved  rights  of  the  mortgagor  as  de- 
fined by  the  modem  decisions.  It  is  now 
w^l  established  that  bo  will  be  held  to 
the  exercise  of  reasonable  care  and  dili- 
gence In  the  disposition  of  the  property, 
and  also  to  account  fot  any  surplus  re- 
maining after  his  debt  Is  fully  discharged. 
Bird  V.  Davis.  14  N.  J.  Eq.474;  Strom- 
berg  V.  LIndberg,  25  Minn.  513;  Webber 
V.  Emmerson,  8  Colo.  248;  Metzler  v. 
James,  supra;  Wygal  v.  Blgelow,  42  Kan. 
479.  22  Pac.  Kep.  612:  Leach  v.  Kimball,  34 
N.  U.  56K;  McConnell  v.  People,  84  III.  5S3; 
Hungate  v.  Beynolds,  72  III.  425.  The 
Judgment  will  be  reversed,  and  the  cause 
remanded,  wltb  direction  to  the  district 
court  to  allow  tbe  parties  to  amend  the 
pleadings  as  they  may  be  advised. 

Elliott,  J.,bavlng  presided  at  the  trial 
b^ow.dld  not  participate  In  thla  decision. 


Denver  &  R.  O.  B.  Co.  t.  Stabk. 
(Saprenie  Court  ttf  Colorado.  May?,  188L) 

Eminbut  Domain— Vbrdiot—Bbkbfits. 
The  eminent  domain  act  of  Colorado  (Code 
Civil  Proc.  S  254)  provideB  that  the  verdict  of  the 
jury  awarding  damages  shall  state  a  description 
of  the  land  tuien,  with  it»  value;  the  damages, 
if  any,  to  the  residue;  and  the  amount  and  value 
of  the  benefit.  Held,  that  where  the  court  re- 
fuses to  instruct  that  the  verdict  must  be  In  tbe 
language  and  form  of  the  statute,  and  the  verdict 
fails  to  show  any  finding  as  to  the  benefit,  the 
]udgm«nfe  will  be  reversed. 

Commissioners'  decision.  Appeal  from 
district  court,  Montrose  county. 

Wolcott&  Vatle  and  Bell  &  Goudy,  fox 
appellant.  Siiamona  dt  WUaouj  tor  appel- 
lee. 

Richmond,  C.  This  was  a  proceeding 
Instituted  by  appellant  herein  for  the  pur< 
pose  of  condemning  a  right  of  way  through 
a  tract  of  land  owned  by  the  appellee,  H. 
M.  Stark,  and  situate  In  the  county  ot 
Montrose,  Colo.  To  the  petition  answer 
was  filed,  and  thereafter  a  Jury  selected 
for  the  purpose  of  determining  the  com- 
pensation to  be  awarded.  To  the  manner 
of  selecting  the  Jury  api)ellant  objected, 
and  also  to  tbe  Instruction  of  the  court. 
Tbe  trial  resulted  in  a  Judgment  for  ai»- 
pellee  for  the  sum  of  91.368.  Motion  to  set 
aside  tbe  verdict  and  for  a  new  trial  duly 
made  and  overruled.  Many  errors  are 
assigned,  but  we  think  the  only  one  to  be 
considered  Is  the  error  of  the  court  in  Its 
instructions  to  the  jury,  and  its  refusal  to 
set  aside  the  verdict  and  grant  a  new 
trial-  The  eminent  domain  act  (Code  Civil 
Proc.  S  ^)  provides  tbat  tbe  report  o) 
the  coDimlsstonera  or  the  verdict  of  ttat 
Jury  in  every  case  shall  state:  Flrat,U3 
accurate  description  ot  the  land  taken, 
seconil,  the  value  of  the  land  or  property 
actually  takeil ;  tbird,  the  damages,  if 
any,  to  the  residue  ot  such  land  or  prop- 
erty;  and,  AnrtA,  the  amount  and  value 
ot  the  benefit.  The  judge,  although  re- 
quested to  instruct  the  jury  tbat  their 
verdict  should  be  in  the  language  and 
form  as  provided  by  statute,  declined  to 
do  so,  and  the  verdict  of  the  jury  fails  to 
state  the  amount  and  value  of  the  benefit, 
if  any,  as  provided  by  this  act.  The  rec- 
ord discloses  that  the  Jury  in  person  In- 
spected and  reviewed  tbe  premises,  besides 
hearing  much  testimony,  and  the  stat- 
ute contemplates  that  they  should  pass 
upon  the  question  of  whether  or  not  the 
land  of  the  defendant  would  be  in  any 
manner  benefited  by  the  construction  of 
tbe  road  as  contemplated  by  the  petition. 
It  is  very  evident  from  the  record  that  thf 
jury  did  not  pass  upon  tbis  question 
This  court  In  the  case  of  Railroad  Co.  r. 
Rudd,  5  Colo.  270.  has  settled  the  question 
here  under  consideration.  In  that  case  It 
is  decided  that  the  matter  ot  benefits  must 
be  considered,  and  that  the  statute  must 
be  strictly  pursued.  Accepting  tbat  de- 
cision as  conclusive  ot  tbe  question  here, 
we  are  compelled  to  recommend  that  the 
Judgment  ot  the  court  below  be  reversed, 
and  tbecase  remanded  (or  further  proceed- 
ings. 

BissELL  and  Reed,  CC,  concur. 
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Per  Curi&u.  For  tbe  reasoiiB  stated  In 
tbe  (oreBolnu  opinion  tbft  Judgment  1b  re- 
versed. 


(Cochrane  t.  Jobticbt  Mining  Co.  et  a/. 

(Supreme  Court  of  Colomdo.  Vaj  7, 1891.) 
AoRKKUKirr  FOB  MiNiyo  Lease  —  BufriciBwcT— 
Specific  Pbefobmahcb. 
1.  A  mining  company  advertised  for  bids  for 
the  lease  of  its  property,  in  answer  to  which 
plaintiff  offered  "to  take  leuse  on  the  whole  prop- 
erty at  85  per  cent,  royalty  at  ^hteea  months, 
and  agree  to  expend  at  least  15,000  every  month 
in  development  work;  1  to  have  SO  days  to  begin 
work,  In  order  to  make  examination  of  property, 
and  put  machinery  in  place.  Leuse  to  date  from 
tame  of  commencing  work.  Bettlemrat  as  osoal. " 
At  a  meeting  of  the  ofDcers  of  the  mining  com- 

gHoy  it  was  moved  and  carried  that  plaintiff's 
id  be  accepted,  and  the  incident  empowered  to 
draw  up  a  lease  in  conjunction  with  plaintiff, 
and  present  It  to  the  board  of  directors  for  their 
consideration.  The  president  thereupon  tele- 
graphed to  plaintilf  that  the  lease  had  been 
awarded  to  him.  Held,  that  this  eonstitated  t 
binding  and  coneludod  agreement  for  a  lease. 

^.  The  time  for  the  bwinning  of  the  term, 
as  fixed  by  plaintiff's  offer,  is  sufflclmtly  definite 
to  support  a  decree  of  speciflo  performance. 

8.  The  words  "settlement  as  usual, "  in  con- 
nection with  the  specifiod  royalty,  are  sufficiently 
definite  as  to  the  matter  of  compensation  where 
they  may  refer  either  to  the  custom  of  the  dis- 
trict or  to  the  terms  of  settlement  under  a  prior 
lease  that  plaintiff  had  of  the  name  property. 

4.  It  is  no  defense  to  a  suit  for  specific  per- 
formance that  the  company  had  already  leased  a 
l»rt  ot  the  property,  and  could  not  make  a  lease 
of  the  whole,  especially  where  plaintiff  bad  of- 
fered to  take  the  residue. 

5.  Haintlff  is  not  bound  under  this  contract 
to  accept  a  leasewhich  requires  him  to  do  certain 
work  on  the  property  regardless  of  its  product- 
iveness, and  gives  the  lessor  the  otIvII^b  under 
certain  oontingendes  to  dispose  oi  thetwe  mined. 

BUBBLL,  C,  and  Hatt,  J.,  dlMentlBg, 

CommlssioQers'  decision.  Error  to  dis- 
trict court.  Lake  county. 

r.  /.  O'DonneU  and  L.  S.  Dixon,  for 
plaintiff  in  error.  Rucker  &  Titcomb,  for 
defendants  in  error. 

Reed,  C.  This  was  a  suit  in  equity, 
broutrht  by  plaintiff  in  error  aj>ainst  the 
defendants,  to  compel  the  specific  perform- 
u  nee  or  an  allefred  contract  to  lease  certain 
mining  property  In  the  county  of  Pltklo. 
Upon  the  hearing  a  decree  woa  entered  dls- 
misaingthe  eult.  The  pleadings  %verevery 
lengthy,  andalargemaaftof  teutimuny  was 
taken.  The  iBBoea  made  by  the  pleadingii, 
and  the  factHeBtabllshedby  the  testimony, 
deemed  necessary  for  an  uuderatandlng  of 
the  case,  are,  to  save  repetition,  embraced 
in  the  opinion  iuHtead  of  In  a  statement  of 
the  case.  There  are  numerous  assign- 
ments of  error,  many  upon  minor  and 
unimportant  points.  The  only  one  neces- 
sary to  be  considered  la  the  general  one, 
—the twelfth:  "That  thecourt  erred  in  Its 
finding,  Judgment,  and  decree  In  faror  of 
the  defendant  and  airalnst  the  DiaintlfT.** 
There  being  no  serious  controversy  in  re- 
gard to  the  facts  and  premises,  the  deter- 
lulnntion  ot  the  case  depends  upon  the  so- 
Intion  of  the  (ollowing  questionaorpropo-. 
sitlons:  i'Vrsr.  Did  what  transpired  be- 
tween the  partleBconstftute  a  binding  and 
concluded  agreement  for  the  lease  ot  the 
property;  and,  U  bo,  wad  It  nafflclently 


definite  to  be  enroreeJ  In  a  proceedlus  to 
irompelBpeclflcperlormanee?  Seeoad.  Was 
the  failure  to  consummate  the  agreement 
by  a  written  contractot  lease  attributable 
to  theplaintlfl  ordeFendants?  The  adver- 
tisemeut  for  bids  to  lease  the  property  ot 
defendants  was  as  followa;  "Bids  will  be 
received  at  the  office  of  the  Justice  Min- 
ing Co.,  up  to  noon  un  March  18, 1889,  for 
lease  or  ieasM  on  the  properties  of  the 
Justice  Mining  Co.,  cousiatiug  ot  the  Jus- 
tice, Mai'lfn,  Monte  Criato,  and  Western 
Union,  situated  in  Tourtelotte  park,  and 
consisting  of  26.8  acres.  Bids  to  be  ad- 
dressed to  Peter  Lux, President  J.  M.  Co." 
In  response  to  this,  plalncltf,  who  had 
formerly  with  othen  a  lease  opon  and 
worked  the  same  property,  as  alleged,  at 
great  pecuniary  loss, made  threepropoaale 
or  bids,— two  tor  a  portion  of  the  prop- 
erty, which  we  need  not  consider,  and  the 
third  for  the  entire  property,  as  toUowa: 
"I  win  take  leaae  on  the  whole  property 
at  thtrty-flve  per  c«it.  royalty  at  eighteen 
months,  and  agree  to  expend,  under  tfae 
beet  management  obtainable,  at  least  five 
thoueand  ($5,000)  dollars  nach  and  every 
month  during  life  ot  lease  in  derelopment 
work,  1  to  have  thirty  (80)  days  to  begin 
work.  In  order  to  make  examination  ot 
property,  and  put  machinery  In  place. 
Lease  to  date  from  time  ot  commencing 
work.  Settlement  as  nsmU."  At  a  cor- 
porate meeting  ot  the  officers  of  tbe  de- 
fondant  the  third  proposition  or  bid  ot 
plaintiff  was  accepted,  and  evidenced  by 
the  following  entry  made  In  the  mluutep 
of  the  corporate  proceedings:  **Aftersomc 
deliberation  it  was  moved  and  carried 
that  F.  T.  Cochrane  A  Co.'s  proposltiot 
for  lease  on  the  three  sections  of  the  Jus- 
tice Mining  Co.'b  property*  according  to 
paragraph  8,  be  accepted.  (Date  of  prop- 
osition, Denver,  Colorado,  March  16, 
1889.}  Moved  and  carried  that  all  other 
bids  be  rejected."  And  as  appears  In  tbe 
minutes  of  the  same  meeting,  the  follow- 
ing corporate  action  was  taken :  **  Moved 
and  carried  that  the  president  be  empow- 
ered to  draw  up  the>  lease  In  conjunction 
with  Mr.  Cochrane,  or  his  agent,  and  pre- 
sent it  to  the  board  of  directoni  for  thHr 
consideration.  Moved  and  carried  we 
now  adjourn  subject  to  thecall  of  the  pres- 
ident." Unthesame  day  the  defendant, by 
Peter  Lux,  ItH  president,  sent  the  follow- 
ing telegram  to  plaintiff  at  Denver:  T. 
T.  Cochrane,  Senate  Chamber:  Lease 
awarded  to  you  on  last  proposition. 
Pbteh  Lux."  The  advertisement  or  offer 
to  lease  was  definite  In  regard  to  tbe 
property  to  be  leased,  naming  the  respect- 
ive claims  constituting  the  pro[>erty,  and 
giving  the  aggregate  area  in  acres  and 
fractions  of  an  acre.  The  bid  of  ptaiotirt 
was,  as  to  extent  of  property,  length  of 
term,  percentage  or  rental  to  be  paid,  and 
amount  to  be  expended  monthly  In  dev^- 
opment.'and  manner  of  expenditure,  equal- 
ly definite.  The  corporate  acceptance 
by  defendants  entered  of  record,  was  a 
general  and  unqualified  acceptance  ot  the 
plaintiff's  bid  as  made,  and  tbe  notifica- 
tion ot  the  acceptance  general  and  ud- 
(luallfied.  Under  the  authorities,  tocreate 
■I  valid  contract  ot  lease  but  few  points 
<it  luatualagreementareneceaaary:  Flat, 
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there  most  be  a  deflntte  aarreement  ae  to 
the  extent  and  bounds  of  the  property 
leased;  aecond,  a  definite  and  agreefl 
term ;  and,  tbtrd,  a  definite  and  aerreed 
price  of  rental,  and  the  time  and  manner 
of  payment.  These  appear  to  be  the  only 
eHsentlula;  the  others,  snch  aa  the  cove- 
nant for  the  peacefQ]  posseMlon  on  the 
part  of  the  lessor,  dillseut,  proper,  work- 
man-like and  conHnnous  working  with  a 
view  to  best  results,  both  present  and 
prospective,  on  the  part  of  the  lessee;  nnd 
where,  as  In  this  case,  the  rental  ia  a 
share  or  percentage  of  the  proceeds,  the 
dli!posltlon  of  the  ore  to  the  beet  advan- 
tage, the  beeping  of  accurate  nnd  honest 
accounts  and  making  honest  returns,  are 
■econdary  and  implied  covenants,  grow- 
ing out  of  the  principal  agreement. 

It  Is  contended  bycounselfordefendanta 
that  the  above-reelted  acts  of  the  parties 
did  not  constltnte  a  concluded  agree- 
ment; that  they  In  certain  respects  lacked 
the  necessary  deflnlteness,  and  could  only 
be  regarded  as  Inconctuslvenegotlattonsln 
regard  to  a  specific  contract  to  be  after- 
wards agreed  upon  and  executed  by  the 
parties.  It  is  contended,  first,  that  there 
was  no  definite  time  designated  for  the 
beginning  of  tbe  1»rm.  With  this,  we 
cannot  agree.  Tbe  Isngnage  of  the  bid  is : 
"I  to  have  thirty  days  to  b^n  work. 
*  *  *  Lease  to  date  from  time  uf  com- 
mencing work."  If  the  offer  was  ac- 
cepted, and  plalntlir  notified  ot  Its  accept- 
ance, the  agreement  for  lease  would  be 
eonclnded  as  ot  tbat  date,  and  tbe  80  days 
would  commence  to  mn,  and  tbe  term 
would  commence  at  the  expiration  of  the 
80  days.  It  Is  also  contended  that  there 
was  a  want  of  definlteness  In  regard  to 
tbe  Tiftfle  upon  which  tbe  rental  of  86  per 
cent,  was  to  be  computed,  as  to  what  ex- 
nenses  of  production  the  gross  proceedM 
from  ore  were  to  be  snbfect  t)efore  calcu- 
lating the  percentage,  ^nd  the  otter  of 
platntirf,  containing  In  regard  to  pay- 
ment only  the  words,  "Hettlement  as  usu- 
al." It  Is  contended  that  there  would  be 
no  concluded  contract  until  the  terms  of 
payment  were  definitely  settled,  specified, 
and  defined.  Tbe  plaintiff  bad  for  a  long 
time  been  a  leiwee  ot  the  aamo  property. 
Tbe  elanse  "aettiement  as  nsnal*  evident* 
ly  relates  to  one  of  two  well  Dnderstood 
premises.  eIther^F/r»f,  to  the  former 
method  of  computation  and  time  and 
manner  of  payments  existing  between  the 

fiarties;  or,  aecood,  a  well-known  and  es- 
abllstaed  custom  of  the  district;  either 
one  of  which  was  snffidently  definite  to 
constitute  a  part  of  tbe  contract.  It  is 
Immaterial  to  which  it  referred.  It  Is  evi- 
dent from  the  action  of  the  board  of  uffl- 
cers  that  It  was  properly  understood  at 
the  time  of  the  acceptance.  No  objection 
was  made  to  It  on  account  of  uncertainty 
or  Indefinlteness.  Nothing  more  definite 
was  required  or  asked.  The  acceptance 
was  complete  and  unqualified.  Had  the 
Indefinlteness  now  relied  upon  In  argu- 
ment su^ested  Itself  to  tbeofficersat  that 
time.  It  woald  necessarily  have  resulted 
In  the  rejection  ot  tbe  bid.  ur  In  requiring 
a  better  defined  offer.  In  Van  Ness  v. 
Paeard.  3  Pet.  148,  It  Is  said:  ** Every 
Aemise  between  landlord  and  tenant  in  re- 


spect to  matters  in  which  the  parties  are 
silent  may  be  fairly  oi>en  to  explanation 
by  the  general  usage  and  custom  of  the 
country  or  of  the  district  where  tbe  land 
He?.  Every  person,  under  such  drenm- 
stances.  Is  supposed  to  be  connusant  of 
the  custom,  and  to  contract  with  a  taett 
reference  to  it."  This  is  tbe  universal 
doctrine,  and  further  authority  la  consid- 
ered nnoecessary.  From  this  It  will  b« 
apparent  that  all  the  essentials  necessary 
to  constitute  a  concluded  agreement  of 
lease  were  contained  in  tbeadvertleement» 
bid,  and  acceptance,  and  that  tbe  element 
of  IndeflDlteness  was  such  tbat  It  was  ca- 
pable ot  being  made  definite  by  reference 
to  former  course  of  dealing,  or  the  customs 
of  the  district.  In  Bish.  Cont.  $  822,  It  is 
said :  "If  one  makes  to  another  an  offer, 
verbal  or  written  direct,  by  letter  or  by 
t^egram,  ot  a  sort  Implying  nothing  to 
be  done  except  to  assent  or  decline,  and 
the  latter  accepts  It,  adding  no  qnaUflea- 
tlon,  there  is  thus  constituted  a  mutual 
consent  ot  the  same  thing  at  the  same 
time.— Inotherwords.acontract."  Insup- 
port  ot  this  elementary  proposition,  see 
Smith  Colby,  186  Mass.  fi62;  Cheney  v. 
Transportation  Line,  69  Md.  667 ;  Highland 
Co.  V.  Rhoades,  26  Ohio  St.  411;  M'ells  v. 
Railroad  Co..30  ^is.  606;  Abbott  r.  Shep- 
ar(1.48  N.H.14.  Itls  contended  on  thepart 
of  defendants  that  there  was  nnconcluded 
agreement,  for  the  reason  that,  at  the 
same  corporate  meeting  at  which  tbe  bid 
of  plaintiff  was  accepted,  there  was  a  sub- 
sequent motion  passed  and  entered  of  ree- 
OFd.  In  whieb  the  president  was  "empow- 
ered to  draw  up  tbe  lease.  In  conjunction 
with  Mr.  Cochrane  or  his  agent,  and  pre- 
sent It  to  the  board  of  directors  for  their 
consideration."  This  contention  cannot 

{trevail;  First,  the  language  used— "the 
ease"— presupposes  a  contract  already  In 
existence;  seoonrf,  It  In  no  way  attempts 
to  modl^,  qnali^,  or  restrict  the  con- 
tract as  made  and  aeeeptod;  tbird,  tlie 
I>roceeding  was  ex  parte,  was  not  coni- 
m  nnlcated  tu  tbe  plain  tiff  or  brought  to  his 
notice,  appears  to  bave  been  simply  a  des- 
ignation of  a  party  who  should  represent 
the  defendants  In  reducing  the  contract 
to  writing  and  attending  to  Its  execution 
as  the  agent  of  the  corporation.  Had  it 
been  embraced  In  the  resolution  of  accept- 
flDce,  and  communicated  to  the  plaintiff, 
it  could  in  no  way  have  modified  the  con- 
tract, or  had  tbe  effect  claimed  by  coun- 
sri  tor  defendants.  The  mie  Is  well  settled 
that,  where  the  agreement  Is  made  by 
written  communications.  It  must  appear 
from  them,  orsomeof  them,  and  he  known 
to  both  parties,  that  the  execution  of  the 
formal  lease  was  to  be  a  condition  prece- 
dent to  the  agreement  becoming  oblisra- 
tory.  In  Bonnewell  v.  Jenkins,  8  Ch.  DIt. 
74,  decided  In  1878,  in  the  court  of  Inst  re- 
sort In  England,  tbe  same  question  was 
presented,  but  under  drcnmstances  far 
more  favorable  for  the  contention  of  tbe 
defendant  than  those  In  this,  in  that  the 
letter  of  acceptance  contained  the  follow. 
Ing:  "We  are  Instructed  to  accept  your 
offer  ot  800  pounds  for  these  premlsra,  and 
have  asked  Mr.  Jenkins' solicitor  to  pre- 
pare a  contract. "  In  discussing  the  qnem 
tlon,  Fuv,  J., said:  *^'off.  It  tbe  matCsr 
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von  Aot  covered  'by  deciston,  it  !■  wry 
probable  that  I  should  feel  inyaeU  drawn 

to  the  cunclnsfca  that  wherever  there  is  a 
relerence  to  a  future  contract  the  letters 
themeelvea  do  Dut  constituce  a  contract, 
and  (or  this  very  obviuue  reason:  that 
a  reference  to  a  contract  an  a  future 
thing  seems  to  negative  the  notion  of 
the  existence  of  a  contract  as  a  pres- 
ent thing.  But  it  is  too  late  for  that 
areument  to  be  used  before  me  successful- 
ly when  a  long  series  of  coses  has  eatab- 
itshed  this  proposition:  that  the  mere 
reference  to  a  future  contract  Is  not 
enough  to  negative  the  existence  of  a  pres- 
ent one."  BA0OAL1.AT,  Lt.  J.,  said;  "But 
the  tetter  must  beexpreased  In  sncb  a  way 
.as  tu  show  clearly  that  such  a  condition 
iB  Intended."  THBSiaER,  L.  J.,  said: 
"The  mere  reference  to  the  preparation  of 
«n  agreement  by  which  the  terms  agreed 
upon  would  be  put  Into  a  mure  formal 
shape,  does  not  prevent  the  existence  of  a 
binding  contract."  James,  Ij.  J.,  said: 
"Whether  there  is  a  blmlfng  contractor 
not  defwnds  on  the  construction  of  two 
letters.  It  is  settled  law  that  a  contract 
jnay  be  made  by  letters,  and  that  the 
mere  reference  In  them  to  a  future  formal 
contract  will  not  prevent  their  constitut- 
ing a  binding  bargain."  In  that  case, 
CooKBON,  Q.  C,  cited  and  relied  npon  the 
same  casSH  cited  and  relied  upon  by  the 
-defendants  in  this  case,  rli.:  Bldgway 
Y.  Wharton,  6  H.  L.  Cas.  238,  and  Hon- 
«ym>in  v.  Marryat,  Id.  112.  But  they 
were  dlstlnguiahed  and  disregarded  by 
the  court,  and  a  decree  tor  speciflc  per- 
formance entered. 

ThequratloQ  as  to  whether  the  contract 
was  sufficiently  definite  to  be  enforced  In 
a  suit  for  specific  performance  is  answered 
In  dlspoaing  of  the  first  question,  vli., 
whether  there  was  a  concluded  contract 
ioT  lease.  The  general  rule,  as  above 
shown.  1b:  "An  offer  orpropoeal  made  by 
one  party,  and  the  acceptance  thereof  by 
the  uther.conatltutes  a  contract;  in  other 
.words,  a  contract  Is  thereby  condaded 
so  that  It  may  be  enforced."  Pom. 
Spec.  Perf.  {  59.  And  whenever  It  is 
shown  that  there  was  a  definite  and  con- 
cluded legal  contract,  It  may  be  enforced 
by  suit  for  specific  performance.  There 
appears  no  confiictof  authority  on  this 
point.  The  leading  English  eases  in  sup- 

Surt  of  the  positions  here  taken  are: 
Kennedy  r.  Lee,  8  Mer.  441;  Fowls  v. 
Freeman,  9  Ves.  351 ;  Bonnewell  v.  Jen- 
kins, supra.  Kee.also,  the  following  cases 
in  England:  CrosHley  t.  Maycock,  L.  R. 
IS  E(|.  IKO;  Thomas  T.  Derlng,  1  Keen. 
;29:  GlbbliiB  V.  Board.  11  Beav.  1;  Skin- 
ner V.  McDuuall,  2  De  Gex  &  8.  265; 
Ja<iu»R  V.  Millar,  6  Cb,  Dir.  353.  And  In 
the  United  States,  Pratt  t.  Railroad  Co., 
SI  N.  Y.  8U5,  In  which  it  was  said  by  Sel- 
DE.N,  J.:  "If  two  parties  negotiate  for  a 
lease  of  certain  premises,  and  they  agree 
upon  the  terms  and  condttlonn  of  the 
leaw,  and  that  a  written  lease  shall  be 
drawn  and  executed  embracing  those 
terms,  this  is  not  a  lease,  bat  It  Is  a  con- 
tract, which,  whenever  the  statute  of 
frauds  dties  not  Interfere  to  prevent,  can 
be  enforced,  and  which  the  courts  will 
compel  the  partlea.  apeciflcally  to  perform. 


The  books  are  rallotanch  cases,  and  It  can 
hardly  be  necessary  to  refer  to  tliem  at 
length."  See.  also,  Mackey  v.  Muckey,  29 
Grat.  ]58:  Cheney  v.  Transportation  Line, 
supra;  Wharton  v.  Stoutenburgb,  35  N. 
J.  £q.  266;  Blaney  V.Hoke,  14  Ohio  St.292; 
Clark  V.  Clark, 49  Cal.  586.  Our  conclusion 
is  that  the  acts  of  the  parties  In  the  prem- 
ises constituted  a  definite  and  concluded 
agreement  for  a  lease,  and  that  there  was 
nothing  that  could  not  havu  been  made 
definite  and  certain  by  means  of  knowl- 
edge and  (/ata  in  the  possession  of  the  par- 
ties, and  that  It  was  so  considered  by  the 
defendantsat  the  time  of  the  corporate  ac- 
ceptance of  the  offer.  It  is  true,  as  con- 
tended by  counsel,  that  there  Is  a  material 
difference  bet  ween  an  unaccepted  proposal 
and  a  binding  agreement,  between  n^o- 
tlations  preparatory  to  an  agreement  and 
the  agreement  itself:  but  conusel  seem  to 
confound  tbR  cuncluded  agreement  or  con- 
tract nf  lease  with  the  written  document 
to  bedrawn  subsequently  and  executed  by 
thu  parties,  which  paper  In  this  case  could 
only  he  evidence  of  the  contract  concladed 
at  the  time  of  the  corporate  acceptance. 
Counsel  have  briefed  and  argued  the  esse 
of  defendants  with  great  care  and  ability, 
have  collected  and  cited  a  large  number  of 
authorities,  which  we  have  carefully  ex- 
amined, and  we  fully  agree  with  counsd 
when  tb«y  frankly  say :  "It  maybe  that 
noneof  the  eases  cited  above  are  exactly 
parallel  to  the  present  case,  but  they  are  the 
nearest  that  we  have  been  able  to  find." 
There  was  no  want  of  diligence.  The 
trouble  Is.  when  applied  to  the  premises 
in  this  case,  the  great  weight  of  authority 
Is  over  whelm  logly  against  the  posltlou 
sought  to  be  sustained. 

The  remaining  question  la  whether  the 
plaintiff  or  defendants  was  in  fault;  In 
other  words,  has  plaintiff  shown  himself 
entitled  to  the  relief  asked?  The  question 
Is  comparatively  free  from  embarrass- 
ment. The  oHer  of  defendants  to  lease  by 
its  terms  contained  the  entire  mining 
property;  the  respective  claims  were 
named,  and  their  af^regate  are  given  as 
26.8  acres.  The  offer  of  plaintiff  was  for 
the  entire  property.  No  lease  of  the  entire 
mining  property  was  ever  tendered ;  the 
"Crowe  shaft"  with  surface  ground  was 
excepted  and  reserved  for  a  part  of  the 
term.  It  Is  conceded  that  It  bad  at  the 
time  of  the  contract  been  leased  to  other 
parties.  It  is  claimed  by  d^endants  that 
the  fact  was  known  to  plaintiff  at  the 
time  of  making  the  contract.  This  tart 
cannot  prevail  as  a  defense.  The  knowl- 
edge on  the  part  of  plaintiff,  if  It  existed, 
would  not  relieve  defendants  from  the  ne- 
cessity of  complying  nrith  their  contract. 
It  is  also  contended  that  the  suit  could 
not  be  maintained  because  of  the  Inability 
of  defendants  to  perform  by  reason  of 
having  leased  the  Crowe  shaft  previous 
to  the  contract  with  plaintiff.  It  appears 
that,  between  the  date  of  the  advertise- 
ment forbids  and  the  awarding  of  the 
lease  to  plaintiff,  defendants  bad  leased 
part  of  the  property  to  other  parties,  and 
had  also  leased  the  boardlug-houMe  used 
with  the  property.  It  would  be  sufficient 
answer  to  this  contention  to  say  that, 
having  already  leased  to  other  parties. 
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-tbe  exception  and  reserratlon  of  those 
portions  shoald  have  been  mnde  at  the 
time  of  making  the  contract  with  the 
pluintlFf.  Another  sufflcleot  reason  why 
It  cannotpreTail  lies  In  thefaet  that  platn- 
tlB  offered  to  adjast  the  matter  by  recelv- 
ing  the  rent  which  wae  to  be  paid  to  the 
defendants,  which  offer  was  rnueed.  Tbe 
law  la  well  settled  that  a  lessor  who  can- 
not fully  comply  with  his  contract  will 
not  be  allowed  to  set  np  his  own  inability 
to  perform  as  a  defense  when  the  lessee  Is 
willing  to  take  what  can  be  demised,  and 
compensation  for  tbe  balance.  Se«  Pom. 
Spec.  Pert.  S  388,  and  caHsa  cited.  It 
la  obTlona  that  onder  "^e  AKreement 
plaintiff  was  entitled  to  the  entlnt  mining 
property,  Includloj?  the  Crowe  shaft,  or 
the  Income  from  the  portions  leased.  We 
leave  the  qnestlon  of  the  boarding-house 
oat  of  the  discussion,  for,  althoagh 
claimed  by  plaintiff  as  a  part  of  the  prop- 
ertgr  to  which  he  was  entitled,  It  was  not 
specifically  mentioned  In  tbe  papers  con- 
stituting the  agreement.  The  offer  of 
plaintiff,  as  accepted  by  defendants,  as  be- 
fore shown,  contained  tbe  following: 
"And  agrees  to  expend  under  the  best 
management  obtainable  at  least  $5,000 
each  and  every  month  daring  life  of  lease 
111  development  work."  The  lease  ten- 
dered by  defendants  and  refused  by  plain- 
tiff contained  the  following:  "Tu  sink  a 
shaft  npon  the  Justice  or  Monte  Cristo 
claims  aforesaid,  from  the  surface,  at  or 
near  the  eastend  line  of  said  Justice  claim, 
and  near  the  west  side  line  of  the  Last 
Dollar  lode  claim,  adjoining  said  Justice, 
npon  tbe  easterly  side  line  of  said  Justice. 
Uald  Justice  and  MonteCrlsto  claims  over- 
lap each  other  at  or  about  the  place  said 
shaft  Is  to  be  sunk,  and  tbe  location  of 
same  Is  to  be  mutually  agreed  upon  by 
tbe  president,  vice-president,  and  secretary 
of  tbe  Justice  Mining  Co.  and  the  lessee 
herein. "  And  after  elaborate  epeclflcationH 
In  regard  to  size  and  construction  of 
shaft,  timbering  of  the  same,  etc,  pro- 
ceeds: 'Said  shaft  tobe  sunk  no  less  than 
rix  hundred  (600)  feet  In  depth  from  the 
surface:  provided,  however,  that  mineral 
in  place  and  In  paying  quantities  be  not 
discovered  before  said  depth  shall  have 
been  reached,  In  which  event  said  lessee 
may  drift  on  the  same  In  any  direction 
within  the  boundaries  of  the  premises 
leased :  provided,  however,  that  the  lessee 
shnll  sink  said  shaft  to  the  depth  afore- 
said,—that  is,  six  hundred  (600)  feet,— 
even  if  mineral  be  dlscovored  before  said 
depth  is  reached."  The  offer  ot  plaintiff 
must  be  construed  to  mean  the  expendi- 
ture of  the  money  In  development  In  anch 
a  manner  as  to  produce  ore  during  the  ex- 
istence uf  the  lease,  and  thus  benefit  both 
parties.  He  cannot  be  reasonably  under^ 
stood  as  offering  to  expend  bis  money  In 
a  way  that  would  only  Innre  to  the  bene- 
fit of  the  lessor.  The  provision  for  the  ex- 
penditure of  a  large  amount  of  money  In 
sinking  a  shaft  at  a  point  deslirnated  by 
tbe  lessor,  and  to  a  given  depth,  regard- 
less of  Its  utility  In  the  production  of  ore, 
was  arbitrary,  and  certainly  not  contem- 
plated in  the  offer.  The  sinking  of  the 
shaft  at  the  point  designated  to  the  "con- 
tact *<nr  ore  body  might  be  proper  and 
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mutually  beneficial,  bttt  tbe  stfme  cannot 

be  said  of  its  extension  an  Indefinite  dis- 
tance In  barren  ruck,  which  could  not  add 
to  the  ore  product  during  the  lease,  and 
could  only  add  to  the  value  of  the  proper^ 
ty  of  the  lessor.  The  lease  tendered  also 
contained  the  following:  "Shall  use  bla 
best  ability  and  endeavors  to  obtain  the 
best  price  for  all  ores  mined  under  this 
lease,  and  to  handle  and  dispose  of  the 
same  to  the  best  possible  advantage  of 
both  parties  hereto,  and  the  lessor  shall 
hare  the  right  to  co-operate  with  the 
lessee  for  the  purposes  aforesaid;  and 
whenever  the  lessor  can  procure  better 
terms  as  to  treatment  and  sale  of  the  ores 
mined  than  tbe  lessee,  tbe  lessor  sbsll 
have  the  right  to  dispose  of  the  ore  so  as 
to  realize  greater  profit  to  the  lessor  and 
lessee."  Such  a  provision  was  certainly 
not  contemplated,— the  reservation  of  a 
power  certainly  unusual.  If  not  unheard 
of,  in  that  class  of  leases;  a  provMon  In- 
compatible with  the  relations  of  the  par- 
ties to  the  property,  and  as  destructive  ot 
tbe  rights  of  tbe  leosee  as  v^onld  have  been 
a  covenant  allowing  the  lessor  to  take 
possession  of  the  property-  and  work  it 
whenever  in  the  Judgment  ol  Its  officers 
It  coald  do  so  to  better  advantage  than 
the  lessee.  It  Is  claimed,  and  not  without 
reason,  that  the  provisions  allowing  no 
deduction  tor  expense  of  delivering  tbe  ore 
from  the  mines  to  Aspen,  the  requiring  the 
lessee  to  pay  65  per  cent,  ot  the  taxes  npon 
the  property,  and  some  other  provisions 
contained,  were  harsb,  arbitrary,  and  op- 
prt»slve,  not  contemplated  lu  the  contract, 
and  unasnal  in  mining  leases;  but  a  dis- 
cussion of  them  seems  unnecessary.  The 
lease  drawn  and  tendered  by  defendants 
was  refused  by  plaintiff.  One  was  drawn 
and  tendered  by  plaintiff,  in  which,  as 
shown  by  tbe  evidence  and  a  perusal  of 
the  lease,  many  concessions  on  the  part  of 
plaintiff  were  made  with  a  view  to  closing 
the  matter,  and  the  lease  was  rejected  by 
the  defendants.  In  thelettn'  of  plaintiff 
transmitting  the  draft  of  the  lease,  after 
saying  In  regard  to  the  lease  sent  him  by 
the  defendants  to  be  executed:  "It  has 
many  clauses  in  it  that  I  never  agreed  to, 
and  which  are  unreasonable  and  unfair," 
—he  proceeds  to  say:  "I  have  bad  a  leasf 
drawn  which  covers  my  offer,  which  you 
accepted.  I  believe  It  Is  fair  to  both  sides. 
If  it  does  not  comply  with  my  offer  It  Is  a 
mistake,  and  I  am  ready  to  correct  it,  to 
agree  In  evei-y  respect  with  my  offer." 
This  was  written  on  March  29th.  Nonntlce 
ot  It  appears  to  have  been  taken  on  the 
part  of  defendants,  no  attempt  to  arrive 
at  a  proper  determination  of  the  matter. 
Od  April  12th  the  following  was  sent  by 
defendants  to  plaintiff:  "To  Frank  T. 
Cochrane:  Ton  are  hereby  notified  that, 
owing  to  your  failure  to  execute  and  re- 
turn to  this  company  tne  lease  heretofore 
sent  you  on  or  about  the  21st  day  of 
March,  and  to  be  executed  by  you  and  re- 
turned to  this  company  on  or  before  tbe 
let  day  of  April,  1H89.  the  undersigned,  the 
Justice  Mining  Company,  hereby  with- 
draws and  rescinds  said  lease  tendered  for 
TOur  acceptance,  and  rescinds  and  holds 
for  naught  all  negotiations  and  offers 
beretolore  oondoeted  and  nuid*  eoneemiiis 
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theleeslnff  of  the  property  of  said  com* 
pany  to  yoa.  and  boldB  and  declares  Itself 
free  from  any  and  all  obllKations  to  you 
In  the  premises.  Witness  the  seal  of  the 
company  and  the  signatures  of  Its  presi- 
dent and  secretary  this  dt-b  day  of  April 
A.  D.  1889.  Pbtkh  Lux,  President.  J.  W. 
Richards.  Secretary.  [Justice  Mlnlns  Co. 
Seal.  Aspen,  Colo.]  *  Comment  upon  this 
docnioent  la  unnecessary.  The  failure  to 
execute  the  lease  sent  by  defendants  to 
plaintiff  Is  made  the  basis  for  abrogatinff 
and  rescinding  the  contract,  and  the  clos- 
ing of  all  negotiations  concerning  It.  It 
will  be  appai-ent  that  no  effort  was  made 
on  the  part  of  the  defendants  to  comply 
witb  their  con  tr  ac  t ;  andlfitdoesnotshow 
an  intention  to  arold  the  agreement,  it 
certainly  shows  no  attempt  or  desire  to 
comply  with  It.  We  think  the  court  erred 
In  dtsmissinK  the  suit,  and  that  a  decree 
tor  specific  performance  sbonld  have  been 
allowed,  and  advise  Cbat  tlie  Judgment  be 
reversed. 

BicHHOHD,  G. :  I  eoncnr. 

BusEix^C.:  I  dissent. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judgment  Is  re- 
versed. 

Hatt,  J.,  {dtaaenting.)  A  decree  for  the 
specific  performance  of  a  contract  is 
sought  in  this  action.  The  contract  is  al- 
leged to  hare  been  entered  into  between 
appellant  and  appellees  upon  March  18, 
IS^.  Thecontroversy tomsalmost  entire- 
ly upon  a  bid  made  by  plaintiff  In  error, 
Cochrane,  for  a  lease  upon  a  certain  min- 
ing property,  and  the  action  of  the  board 
of  directors  of  the  Justice  Mining  Com- 
pany taken  thereon.  The  bid  is  as  follows: 
"  (3)  I  will  take  lease  on  the  whole  proper- 
ty at  85  per  cent,  royalty  at  eighteen  (18) 
months,  and  agree  to  expend,  under  the 
best  management  obtainable,  at  least 
000 each  and  every  month  during  life  of 
lease  in  development  work,  I  to  have  thir- 
ty (30)  days  to  begin  work,  in  order  to 
make  an  examioatlon  of  property*  and 
put  maoblnery  In  place.  Lease  to  date 
from  time  of  commencing  work.  Settle- 
ments as  nsual.  [Signed]  Frank  T. 
CotTBRANK  ftCo."  Tfieactlon  of  the  board 
of  directors  relied  upon  to  bind  the  com- 
pany was  taken  upon  March  18, 1889,  and 
Is  evidenced  by  the  fulluwing  entry  upon 
records  of  the  company:  "Moved and  car- 
ried that  Frank  T.  Cochrane  and  Com- 
pany's proposition  for  lease  on  three  sec- 
tions of  the  Justice  property,  according  to 
the  terms  of  paragrab  8,  be  accepted. 
Moved  and  carried  that  all  other  bids  be 
rejected.  Moved  and  carried  that  tbeprosl- 
dent  be  empowered  to  draw  up  the  lease, 
in  conjunction  with  Mr.  Cochrane  or  bis 
aeent.  and  present  It  to  the  board  of  di- 
rectors for  their  consideration."  Shortly 
thereafter  a  lease  was  prepared,  satlsfao- 
tory  to  the  company,  and  forwarded  to 
plaintin  in  error  for  his  acceptance.  This 
lease  Mr.  Cochrane  would  not  accept.  He 
in  turn  prepared  a  lease,  which  the  com- 
pany refused  to  sign,  and,  the  parties  not 
being  abi«  to  agree  upon  the  terms  ol  the 
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lease,  Mr.  Cochrane  brought  tills  anlt  to 

enforce  the  specific  performance  of  the  al- 
leged contract,  and  compel  the  company 
to  execute  a  lease  to  him  in  accordance 
therewith.  About  the  time  fit  the  meet- 
ing ol  the  board  of  dlrecton  at  wbicli  the 
foregoing  resolutions  were  adopted,  and 
before  plaintitf  in  error  was  notified  of  the 
action  taken  by  the  company,  be  caused 
to  be  sent  to  the  president  of  the  Justice 
Mining  Company,  theu  at  Aspen,  the  fol- 
io wlnff  telegram :  "  Peter  Lux :  Hold  my 
bids  for  leases  until  arrival  of  John  Beach, 
Tuesday.  F.  T.  CocBRAaB."  Tiila  tela- 
gram,  which  was  delivered  before  appel- 
lant received  notice  of  the  action  of  tha 
board  of  directors,  was  immediately  sup- 
plemented  by  the  following  letter:  "Den- 
ver. March  18. 1889.  Peter  Lux.  Esq.  Aspen 
—Dear  Sir:  Please  allow  Mr.  John  Beach 
to  correct  my  bids  tor  leases,  and  add  to 
them  as  he  sees  fit,  as  I  taavo  nowsome  In- 
formation that  I  did  not  have  when  I 
made  them.  He  will  return  to  you  at 
once.  Yours,  truly,  F.  T,  Cucbrane.  "  The 
language  of  the  concluding  clause  of  the 
rusolutlons  of  the  board  ol  directors  relied 
upon  as  binding  the  company  shows  quite 
plainly  that  further  action  was  contem- 
plated by  the  board  before  any  contract 
was  to  be  entered  into.  The  president  uf 
the  company  was  not  antboriied  to  exe> 
cute  the  lease  with  Mr.  Cochrane.  He 
was  only  authorised  to  draw  up  the  lease 
in  conjunction  with  Mr.  Cochrane  or  his 
agent,aDd  submit  the  same  "to  the  board 
of  directors  fortlielr  consideration."  It  is 
unreasunable  to  suppose  that  It  was  to 
be  submitted  to  the  consideration  ol  the 
board  of  directors  with  no  powerreserved 
In  that  body  to  change  Its  terms.  It  Is 
more  reasonable  and  natural  to  conclude 
from  the  language  employed  that  further 
action  was  to  be  taken  by  the  company 
before  It  should  be  definitely  and  Irrevoca- 
bly bound.  In  view  of  this  resolution, 
and  the  telegram  and  letterfrom Cochrane, 
It  may  well  be  doubted  If  the  court  b^ow 
was  not  right  in  holding  that  there  was 
no  contract  concluded  between  the  par- 
ties. Bat,  should  we  concede  the  con- 
trary, this  would  not,  in  my  opinion, 
chaaare  the  result:  the  bid  and  Its  accept- 
ance not  being  sufficiently  dettnlte  andcer* 
tain  to  admit  of  a  decree  tor  apeelflc  por- 
tormance.  Take,  tor  instance,  the  Item  of 
S5  per  cent,  royalty.  Is  this  percentage 
to  be  based  upon  the  gross  output  ottiie 
mines,  alter  deducting  transportation 
and  smelting  charges,  or  transportation 
charges  only,  or  wan  the  iMsee  to  pay 
both?  These  are  matters  of  conalderabto 
magnitude,  and  they  are  left  In  uncertain- 
ty, with  no  data  by  which  they  may  be 
determined.  So  also  in  the  matter  relied 
upon  as  constituting  an  agreement  there 
Is  nothing  fixed  as  to  the  place  where  the 
development  work  is  to  be  expended,  and 
nothing  whatever  us  to  the  nature  or 
character  of  such  work.  In  reference  to 
the  item  ot  royalty  the  learned  judge  who 
tried  the  case  below  well  said:  "Thli  la 
always  a  matter  of  convention  between 
the  parties^  Settlement  on  smelter  re- 
turns In  the  mining  camp  where  the  proi^ 
erty  is  situated,  so  far  as  our  observation 
has  gone^  la  always  the  subject  ol  conven* 
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tiuo  between  the  parttee.  In  some  la- 
8taDC3fl  the  leHflee  pays  the  cost  of  trans- 
portation from  the  mine  to  the  railroad 
and  frnm  the  railroad  to  the  smeltur. 
Sometimes  he  Is  only  reqalred  to  pay 
transportation  from  the  mine  to  the  rail- 
road." In  this  cunneetlun  It  should  be 
added  that  the  words  "settlements  as  us- 
ual" evidently  reler  to  the  tlma  only  at 
which  settlements  were  to  be  made.  Up- 
on the  Items  mentioned,  and  many  others, 
there  Is  a  wide,  aud  apparently  au  honest, 
disagTMm^nt  between  appellant  and  ap- 
pellees. There  are  soroelti  points  of  dlDerw 
encebetween  the  two  leases, — the  one  sob- 
mltted  by  the  company,  and  the  one  pre* 
pared  by  Mr.  Cochrane.  It  sboald  not  be 
a  matter  of  surprise,  undertbe circumstan- 
ces, that  the  court  below,  after  patiently 
listenlnK  to  the  evidence,  reached  the  con- 
clusion that  a  decree  for  fipeciflc  perform- 
ance W8M  not  warranted.  The  evidence 
offered  Is  not  sufficient,  In  my  Judgment, 
to  eBtabllsh  the  terms  of  a  contract  with 
aay  thing  like  the  defluiteness  and  certainty 
required  to  warrant  a  decree  for  specific 
Iierformance,  and  the  Judgment  of  the  trial 
court  should  therefore  be  affirmed. 


Barby  v.  Qoad  et  ah  (No.  12,984.) 
(Supreme  Court  €f  CaAiSomia.  Ua^  36, 1881.) 
Boards  or  Ed0Oatiok  —  Isspsctiiiq  Tbaobbrb— 

1.  The  board  of  education  of  the  city  and 
eODstyoI  SanFranoisco,  nader  the  authority  atven 
it  by  Act  Cal.  April  I,  1872,  to  employ  teachera, 
and  fix,  allow,  and  order  paid  their  soIarleB,  can> 
not  appoint  and  employ  "Inspecting  teachers"  to 
perform  duties  imposed  by  the  act  on  the  board 
hteU,  and  on  fbe  superwtendent,  coiutitlnfr  of 
Tisibing  the  schools,  ascertain  iu^  their  ooodition 
by  oni  examinations.  obBervinff  the  inethoda  of 
the  teachers,  and  giving  them  advtoeand  instmo* 
tloD*  in  the  methods  of  teaching. 

2.  A  tax-paver  may  maintain  an  aoUon  to  en- 

Joltt  the  boari  frotn  drawing  drafts  oa  the  school 
and  in  favor  of  sach  inspecting  teachers,  wl^- 
oat  showinf?  that  he  will  sustain  any  special  In- 
fjry  different  from  that  of  Uke  pnbllo  at  large. 

In  bank.  Appeal  from  superior  court  of 
city  and  county  of  San  Francisco;  N. 
Hamilton.  Judge. 

Otto  Tarn  Huden  and  Horuee  W.  Phil- 
brooks  tor  appellant.  Jew.  Rotbachtid,  for 
reapondtmts. 

Harrison,  J.  The  plaintiff,  a  resident 
and  tax-payer  of  the  city  and  county  ot 
San  Frauclaco,  brouffht  this  action  for 
the  purpose  of  restralnloK  the  board  of 
etlacatlon  ot  said  city  and  county  from 
druwIUK  any  draft  upon  the  school  fund 
In  favor  of  the  defendnnts.  Kennedy  and 
Fowler,  In  compensation  for  servlees  ren- 
dered and  to  be  rendered  under  an  ap- 
pointment from  said  board,  upon  the 
ground  that  such  appointment  was  un- 
authorized by  law.  In  their  answer  to 
the  complaint  the  defendants  set  forth  the 
order  under  which  they  alli«e  that  the 
said  Kennedy  and  Fowler  were  employed. 
In  which  is  specified  In  detail  the  duties 
required  of  them.  Upon  the  trial  ot  the 
cause  the  court  made  the  following  find- 
ings of  fact:  ''(il'That  the  allegations 
an  pUintUTs  cmnplaint  are  not  sufflcient 
in  law  to  entitle  plaintifC  to  any  relief  or 
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any  Judgment;  (2)  tbatall  the  affirmative 
allegatlouH  lu  defendHuts*  answer  are 
true;"  and  thereupon  rendered  Judgment 
In  favor  of  the  defendants.  The  board  of 
education  ot  the  city  and  county  ot  Ran 
Francisco  Is  a  creature  of  the  legislature, 
and  has  only  such  powers  as  hare  been 
conferred  upon  It.  It  has  no  authority 
to  divert  the  moneys  of  the  school  fund  to 
any  purposes  other  than  such  as  have 
been  expressly  authorized  by  law.  By 
Act  April  1. 1872,  (St.  1872.  p.  S4(t.)  defining 
Che  powers  anddatleaof  the  board,  it  la 
declared:  "Section  1.  The  board  of  edu- 
cation ot  the  city  and  county  of  San  Fran- 
cisco shall  have  power:  •  •  *  Third, 
to  employ  and  dismiss  teachers,  Janitors, 
and  school  census  mantlials,  and  to  fix, 
alter,  allow,  and  order  paid  their  salaries 
or  compensation."  The  board  Is  also 
authorised  **  to  employ  and  pay  such  me- 
chanics and  laborers  as  may  be  necessa- 
ry to  curry  Into  effect  the  powers  and  du- 
ties of  the  board;"  and  "to  employ  and 
pay  counsel"  for  the  purpose  of  prosecut 
ing  and  defending  actions  relating  to  the 
property  of  the  school  department.  St. 
lS64,  p.  m.  Section  15  of  the  act  of  April 
27.  im,  (St.  1863.  p.  606,)  declares  that  the 
school  tand  ot  the  city  and  county  of  San 
Francisco  "shall  be  kept  separate  and 
distinct  from  all  other  moneys,  and  shall 
only  be  used  tor  school  purposes  under 
the  provisions  ot  this  act;"  and  section 
16  of  the  same  act  declares:  "The  said 
school  fund  shall  be  used  and  applied  by 
said  board  of  education  for  the  following 
purposes,  to>wlt:  First,  for  the  payment 
ot  the  salaries  or  wages  of  teachers.  Jani- 
tors, school  census  marshals,  aud  other 
persons  who  may  be  employed  by  said 
board."  Th«  "other  persons"  herein  re- 
ferred to  are  "mechanics  and  laborers," 
and  the  "counsel"  authorized  by  section  2 
of  the  same  act,  as  amended  In  1864.  St. 
1864,  p.  168.  Aside  from  these  provisions, 
we  have  not  been  cited  to  any  statute 
which  authorises  the  board  to  employ 
any  person  in  any  capacity  other  than 
those  above  meotioned,  or  to  direct  pay- 
ment out  of  the  school  fund  for  any  serv- 
ices other  than  such  as  may  be  rendered 
under  the  above-named  employments.  It 
la  alleged  by  the  defendants  In  their  an- 
swer herein  that  on  or  about  tlie  20th  day 
of  March,  IStiS,  the  board  of  education  ot 
the  city  and  county  of  San  Francisco 
adopted  a  resolution  to  appoint  and  em- 
ploy, and  did  appoint  aud  employ,  the 
defendant  Laura  T.  Fowler  Inspecting 
teacher;  and  in  said  resolution  It  was 
provided  that  the  special  duty  of  such 
Inspecting  teacher  should  be  tn  "  visit 
schools,  and  ascertain  bylrequeut  oral  ex- 
aminations thecouditlon  of  theclasses;  to 
obserx'e  carefully  the  methods  of  teaching 
and  discipline  pursued  by  the  teachers;  to 
give  advice  and  assistance  to  teachers 
aud  principals  when  necessary,  and  In 
their  presence  and  before  their  classes  ex- 
emplify the  beat  method  of  teaching; 
that  the  Inspecting  teacher  shall  be  sub- 
ject to  the  direction  of  the  superintendent 
and  deputy  superintendent  of  public 
schools  for  the  accomplishment  of  a  care- 
tul,  efficient,  ami  thorough  lnsi>ectlon  of 
the  BcboDlB,  under  such  further  direction 
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or  InstructlonH  as  may  from  time  to  time 
be  tslves  by  the  committee  ul  clasetfica- 
tioQ  and  credential  and  qualification  of 
teacherB,  subject  to  the  approval  ol  the 
board,  at  a  balary  of  9176  a  month;"  and 
that  this  waa  the  only  order  under  which 
the  defendant  Fowler  was  employed  by 
said  board;  that  on  or  about  the  6th  ol 
January,  1SH7,  It  appointed  and  employed 
the  defendant  Kennedy  as  bead  Inspecting 
teacber  of  the  public  schools  of  said  city 
and  connty,  at  a  compensation  of  $2U0  per 
month;  and  that  aald  defendants  Kenne- 
dy and  Fowler  have  ever  since  been  en- 
gaged In  the  performance  of  their  duties 
under  said  employment.  This  averment 
by  the  defendants  of  the  resolution  or  or- 
der under  which  the  defendants  Kennedy 
and  Fowler  are  employed  by  the  board  of 
education  Is  substantially  the  same  as 
that  alleKed  in  thecomplalnt.  and  Is  treat- 
ed in  the  briefs  upon  both  sides  as  express- 
ing the  duties  required  of  said  defendants 
under  their  employment  by  the  board. 

It  la  contended  by  the  respoudpnta  that 
under  Its  power  to  employ  "teachers"  for 
the  public  schools,  the  board  had  author- 
ity to  employ  Kennedy  and  Fowler as''ln- 
Hpectlng  teachers"  to  perform  the  duties 
provided  by  the  resolution  under  which 
(hey  were  appointed;  and  that  these  du- 
ties arepecollarly  such  as  appertain  to  the 
functions  of  a  teacher.  On  the  other 
hand.  It  Is  claimed  by  the  appellant  that 
the  duties  required  of  these  "Inspecting 
teachers'*  are  precisely  such  as  the  Htntute 
has  Imposed  upon  the  superintendent  of 
schools  and  the  board  of  education  Itself, 
and  that  the  board  cannot,  by  merely 
giving  Its  appointees  the  title  of  "Inspect- 
ing teachers,"  transfer  to  them  the  duties 
which  the  statute  has  Imposed  upon  Itself 
or  upon  the  Buperlntendeiit.  Section  S  of 
the  act  of  April  1.1872,  (St.  1872,  p.  848.) 
declares  that  "It  shall  be  the  duty  of  the 
superintendent  of  common  schools  of  the 
city  and  county  of  Sun  Francisco— Ffrat, 
to  visit  and  examine  every  school  under 
the  board  of  education  as  often  as  once 
In  every  six  months;  to  inquire  into  all 
matters  relating  to  the  government, 
course  of  Instruction,  books,  studies,  dis- 
cipline, and  conduct  of  such  schools ; 
*  *  *  and  to  counsel  with  and  advise 
the  teachers  In  relation  to  their  duties, 
the  proper  studies,  discipline,  and  c<mducc 
of  the  pupils,  the  course  of  instruction  to 
be  pursued,  and  the  books  of  elementary 
instruction  to  be  used ;  *  *  *  and  to 
make  a  monthly  report  to  the  board  of 
education,  stating  which  schools  have 
been  visited  by  him,  and  adding  such  com- 
ments In  respect  to  the  matters  here  speci- 
fied as  he  may  deem  advisable;"  and  by 
the  first  section  of  said  act  the  board  of 
education  Is  authorized  "to  establish  and 
regulate  the  grade  of  schools,  and  deter- 
mine the  course  of  studies,  and  the  mode 
of  instruction  to  be  used  ir  paid  schools." 
It  Is  apparent,  upon  a  comparison  of  the 
provisions  of  these  statutes  with  the  reso- 
lution defining  the  duties  of  inspecting 
teachers  under  which  the  defendants  Ken- 
nedy and  Fowler  were  employed,  that  the 
special  duties  which  these  InspectluKteach- 
ers  are  to  perform  am  such,  and  such  on- 
ly, as  the  etfttutb  boa  prescribed  aa  a  por^ 


tlon  of  the  duties  of  the  superintendent 
and  of  the  board  of  education.  Asidefrom 
the  normal  BCbools,  which  It  Is  the  duty 
of  the  board  to  provide  "for  the  Instruction 
of  those  who  desire  to  become  teachers,'* 
the  only  "  teachers"  which  It  has  the  pow- 
er to  employ  nre  those  whoseduties  are  to 
Instruct  the  children  (between  the  ages  of 
six  and  twenty-one)  for  whose  benefit  the 
public  schools  are  maintained.  Thedn  ties, 
however,  which  under  the  resolution  ao- 
thorlEing  their  appointment  are  required 
of  the  Inspecting  teachers.  In  no  respect 
pfrtalD  to  Instruction,  but  are  simply 
those  which  would  pertain  to  a  superin- 
tendent or  inspector  of  the  several  schools 
to  which  their  attention  Is  directed.  The 
action  of  the  board  cannot  be  upheld  up- 
on the  ground  that  its  appointees  are 
termed  "Inppectlng  teachers,"  If,  In  fact, 
their  duties  are  those  uf  "Inspectora'ratb- 
er  than  of  **  teachers. "  The  character  of 
the  appointees  must  be  determined  from 
the  functions  which  they  are  to  discharge, 
and  not  from  the  name  by  which  they  are 
called.  As  is  conceded  by  counsel  for  re- 
spondents in  his  brief,  "It  Is  by  the  resoln- 
tlon  appointing  them,  and  defining  their 
duties,  tbelr  stdfDS  must  he  determined. " 
It  the  duties  whlcb  they  are  to  perform 
are  those  of  a  superintendent.  It  is  Imma- 
terial whether  they  are  styled  "superin- 
tendent" or  "Inspector"  or  "Inspecting 
teacher."  It  needs  no  argument  to  show 
that  the  board  cannot  transfer  to  its  own 
appointees  the  duties  that  the  statute  has 
devolved  upon  another  officer,  or  appro- 
priate any  portion  of  the  school  fond  to  a 
payment  for  services  that  the  legislature 
basdeclared  shall  be  rendered  by  the  board 
itself  without  compensation,  or  be  per- 
formed by  the  superintendent  as  a  part  of 
the  duties  for  which  he  was  elected.  Th? 
statute  allows  to  the  superintendent  only 
one  deputy,  and  his  compensation  cannot 
be  paid  out  of  the  school  fund.  Pol.  Code, 
g  1549.  If  the  board  can  appoint  peraoiis 
under  the  name  of  "  Inspecting  teachers " 
to  perform  the  duties  which  appertain  to 
the  office  of  the  superintendent,  or  of  his 
deputy,  and  cause  their  compensation  to 
be  paid  out  ol  the  school  fund.  It  would 
thus  Indirectly  do  tbat  which  Is  forbidden 
by  statute. 

We  fully  i*ecogj»lEe  the  force  of  the  argu- 
ment on  behalf  of  the  respondents,  that 
great  advantage  would  accrue  to  the  pub- 
lic schools  from  the  services  of  competent 
persons  appointed  to  discharge  the  dutic.4 
specified  in  this  reaolutlr)nofappointineni. 
and  we  readily  concede  that  the  board  in 
making  the  appointment  was  prompted 
solely  by  its  deHire  to  increase  the  efficien- 
cy of  the  school  department.  It  Js  also 
easily  perceived  that  the  servlccsof  capable 
persons  in  the  discharge  of  the  duties  re- 
quired under  this  resolution  would  be  of 
great  aid  to  the  board  in  remedying  any 
defects  that  might  be  found  to  exist  in  the 
conduct  of  the  schools,  and  In  Increasing 
the  efficiency  of  the  teachers  in  glHng  iii- 
struction  to  tfaelr  pupils.  Theboard  uf  ed* 
Qca  tlon  is,  however,  Id  the  exercise  of  a 
public  trust,  limited  by  the  act  under 
which  It  was  created,  and  with  only  sueu 
powers  as  the  legislature  has  seen  fit  to 
confer.  If  by  experience  it  has  found  that 
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these  limitations  are  too  Kreat,  or  tbat 
the  powers  conferred  are  insufficient  toeu- 
able  It  to  properly  discharge  its  trust,  the 
board  Ih  not  at  liberty*  to  dlsreKard  the 
llraitatioos,  or  to  exercioe  powers  not 
coDterred  upon  It.  The  remedy  fur  tliette 
delects  mast  be  sought  from  the  lexiala- 
ture.  The  objection  timt  theplaiutlH  can- 
not maintain  this  action,  Inr  the  reason 
that  iie  dues  not  show  tliat  he  will  sustain 
any  special  Injury  different  from  that  ot 
the  public  at  large,  is  untenable.  Winn  v. 
Shaw,  (Cal.)  i!5  Puc.  Rep.  968.  The  judg- 
ment of  the  superior  court  is  reversed,  and 
that  court  is  directed  to  enter  judgment 
for  the  plaintiff  In  accordance  with  the 
prayer  ot  bla  complaint. 

We  concur:  Bbattt,  C.  J.  ;  De  Havrn, 
J.;  PATisasoN,  J.;  Qaroutts,  J.;  Sharp- 
stum,  J. 


In  re  Udorb'b  Estate.  (No.  14,:f75.) 
(Supreme  Cowrt  of  CaUfomla.  Hay  6, 1691.) 

Department  1,  Appeal  from  superior 
eourt.  Sacramento  county .  \7.  C.  Van 
Fleet,  Judge. 

Johnson,  Johnson  i£  Jobnsuti.toT  appel- 
lant.   C'&Wn  &  BIanchard,toT  respondent. 

Pbr  Cdbiam.  Upon  the  authority  of 
Estate  of  Bauqufer,  No.  14,080,  (Ree  opin- 
ion filed  on  denying  petition  tor  rehearing, 
ante,  532,)  the  motion  to  dismiss  the  ap- 
peal In  this  cause  Is  denied. 

8»  Cal.  70 

Bdbobl  et  al.  v.  Prisser.  (No.  18.646.) 
(Supreme  Court  tjf  CaUfomUi.  Usy  14, 1891.) 

SUbCTKBHT— TSNASCT  IN  ComiON— JUDOHBHT. 

Where,  In  ejectment,  it  appeared  that  the 
land  had  been  the  community  property  of  the 

SlaiutifTs'  father  and  mother:  tuat  the  father 
led,  and  plalatiffs  Inherited  one-half  of  the 
laud,  and  their  motber  the  other  If;  that  the 
mother  snbaequently  married  the  defendaQt,  and 
afterwards  died,  wberenpon  plaintifls  inherited 
from  her  two-thirds  of  her  half,  and  the  defend- 
ant  the  other  third,— a  jadgment  that  plaintifls 
recover  an  midiTided  flTe-slxths  of  the  iaiid,  In- 
Btaad  of  nmely  that  plsiotiUs  were  tenanta  in 
common  of  an  undivided  flve-Blxtbi  of  l^e  land 
with  the  defendant,  and  should  be  let  Into  pos- 
session thereof  as  snob,  is  error,  as  being  against 
evidence. 

In  bank.  Appeal  from  superior  court, 
Sacramento  county;  W.  0.  Van  Flbst, 
Jndge. 

Albert  A.  Johnson,  tor  appetlant.  Add. 
C.  HInekaoa,  for  respondents, 

MoFarland,  J.  This  is  an  action  of 
elactment,  the  complaint  being  in  the 
usual  form.  Defendant,  In  his  answer, 
denies  that  plaintiffs  were  either  the  own- 
ers or  entitled  to  the  puasebsion  of  the  de- 
manded premises.  The  court  found  that 
the  plaintiffs  were  the  owners  and  entitled 
to  the  possessiun  uf  the  unulvided  five- 
sixths  of  the  tract  of  land  described  In  the 
complaint,  as  tenants  In  common  with 
defendant,  who  Is  found  to  be  the  owner 
and  entitled  to  the  posseaslon  of  one  un- 
divided sixth;  and  judgment  was  ren- 
dered that  plaintiffs  recover  such  undi- 
Tided  tive-sixtliB.  r»dendant  moved  for  a 
■new  trial,  the  iQ.otipQ,wAO  denied,  and 


from  the  ord^  denying  the  motum  defend- 
ant appeals.  There  Is  a  short  statement 
on  the  motion  for  a  new  trial  which  sum- 
marily states  that  there  waa  evidence 
which  "proved"  certain  tacts.  (There  is 
some  contention  by  respondents  that  this 
statement  is  not  sufficiently  authenticat- 
ed; but,  aa  the  record  shows  tliut  thf* 
statement  was  settled  and  allowed  by  tlio 
presiding  judge,  we  must  take  it  to  be  gen- 
uine, and  sufficiently  certified.)  Among 
other  facts  shown  by  this  Htnteuient  to 
have  been  "proved"  are  theue:  The  land 
in  contest  was  owned  by  Charles  H.  Bur- 
gel,  the  father  of  plaintiffs,  and  was  the 
community  property  of  said  Charles  and 
his  wife,  Mary,  who  was  the  mother  of 
plaintifls.  Charles,  the  father,  died  In 
i8S4,  and  the  land  went,  by  operation  of 
law,  one-halt  to  the  widow,  and  the  other 
half  to  the  plalutitfs.  In  February,  188B, 
the  defendant,  Prisser,  married  the  moth- 
er, Mary,  and  was  her  husband  until  Feb- 
ruary, 1887,  when  she  died.  The  defendant 
was  appointed  her  administrator  In 
March,  1887,  and  was  such  administrator 
dt  the  tlm3  of  the  commencement  of  this 
action,  and  at  the  time  of  the  judgment; 
the  administration  not  yet  having  been 
closed.  The  proof  of  these  facts  was  ad- 
missible under  the  denials  in  the  answer. 
Onder  these  facts,  plaintifls  are  the  owners 
and  entitled  to  the  possession  of  the  un- 
divided one-half  ot  the  land  which  de- 
aceaded  to  them  from  their  father.  They 
are  also  heirs  to  the  ondlrlded  two-thirds 
of  their  mother's  halt,  to  which  they  will 
be  entitled  on  final  distribution.  If  no  part 
thereof  be  necessary  to  pay  debts,  etc.; 
but,  pending  adniinlstration,  the  defend- 
ant, as  administrator  of  their  mother,  is 
?ntltled  to  possession  of  the  undivided 
half  which  came  from  the  mother.  If  the 
judgment  had  merely  determined  that 
plaintiffs  were  tenants  In  common,  and 
should  be  let  Into  possession  with  defend- 
ant, there  could  have  been  no  objection  to 
It.  It  has  been  decided,  however,  that  In 
an  action  lilie  the  one  at  bar,  on  account 
ot  mesne  profits  and  other  matters  that 
may  arise,  "ft  Is  proper  for  the  court  be< 
fore  which  the  ejectment  suit  Is  tried  to 
ascertain  and  settle  the  respective  inter- 
ests of  the  parties."  Freem.Co.-Ten.;  Ma- 
honey  V.  Middleton,  41  Cal.  54.  The  find- 
ing, therefore,  that  plaintiffs  ''are  entitled 
to  the  possesBioi)  <if  an  undivided  flve- 
Risths  interest  In  the  tract  of  land  described 
In  their  complaint,"  is  ogainst  the  evi- 
dence; and  for  this  reason  the  order  deny- 
ing a  new  trial  must  be  reversed.  The 
order  appealed  Irom  Is  reversed,  and  the 
cause  remanded  tor  a  new  trial. 

Weconcur:  Db  Haven,  J. ;  Oarouttb, 
J.;  Harrison,  J.;  Pateiisox,  J. 

  M  Cal.  «t 

Paiqb  et  Hi,  V.  HoRniNa  et  al.  (No.  14,> 
2G2.) 

(Supreme  Court  cf  Califomla.  May  14, 1891.) 
Afpsal— DsrEonvB  Reoord— DisMissix. 
Code  Civil  Proo.  Cal.  |  950,  provides  that 
on  appeal  from  a  final  judKment  the  court  must 
be  furnished  with  a  copy  of  the  judgment  roll; 
sud  Id.  f  S5k  provides  that,  "if  the  appellant 
fidls  to  furaUa  the  re^uisilie  papers,  the  appeal 
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may  be  dismissed."  Beld  that,  where  the  whole 
Judgment  roll  Ib  not  "requUite"  to  the  fuU  de- 
Liirmlnatioaof  the  appeal^itwUl  not  bedlamissed 
because  of  tiie  on^uuni  of  an  uneeaMitial  part. 

In  bank.  Appeal  from  snperlor  conrt, 
city  and  uounty  of  San  Francisco;  JoSn 

F.  Finn,  Judffe. 

PlUshary  A  Blaodinje,  lor  appellants. 
Roseabaum  &  Schtteliue,  for  respondents. 

McFarland,  J.  This  cause  19  before  as 
on  a  motion  of  respondenta  to  dlamlas  tbe 
appeal  opon  the  ground  that  the  tran- 
script filed  by  appellants  does  not  contain 
a  cripy  of  thejadgment  roll.  Sectlou  9R0 
of  the  Code  of  Civil  Procedure  directs 
that  on  an  appeal  from  a  final  Judgment 
tbe  court  mast  be  furnished  wltb  a  copy 
of  the  Judgment  roll ;  and  section  964  pro- 
Tides  that,  "If  tbe  appellant  falls  to  fur- 
nish the  reqalstte  papers,  the  appeal  may 
be  dismissed. "  This  power  to  dlamlas 
might,  perhaps,  be  property  exercised  In  ex- 
treme cases;  but  It  frequently  happens 
that  the  whole  of  a  judgment  roll  is  not 
"requisite"  to  tbe  full  determination  of  an 
appeal.  And  It  would  be  unjust  to  dta< 
miss  an  appeal  merely  because  some  part 
of  the  roll  nad  been— Inadvertently,  per- 
haps—omitted  from  the  transcript.  If  the 
omission  be  deemed  material  by  respond- 
ents, they  can  easily  remedy  the  supposed 
defect  by  suggestion  of  a  diminution  of  tbe 
record.  In  the  case  at  bar  the  asserted  de. 
fects  In  tbe  copy  of  the  Judgment  roll — 
which  do  not  very  clearly  appear  from  the 
certificate  of  the  cleric— are  not  Important 
enough  to  authorise  a  dismissal  of  the  ap- 
peal. The  motion  to  dismiss  the  appeal 
Is  denied. 

We  concur:  Harsibon,  J.;  Patebbor, 
J.;  Oarodttb,  J.;  Dc  Hatrn,  J. 

89  Cftl.  €t   

Onbto  v.  Rest  and.  (No.  18,798.) 
(Bupreme  Court  of  CaHfomla.  May  IS,  1801.) 
LiABB— Dbuvibt— WAna-BiaHTs— Estoffbim 

1.  The  tmcA  that  a  leaae  has  alwa  been  In 
the  poweulon  of  the  lessor  not  oonclosive  eri- 
denoe  that  there  has  been  no  delivery,  since  the 
lessor  has  as  muuh  Interest  In  it  as  the  lessee, 
and  as  much  occasion  for  Its  possession,  and  the 
fact  that  tbe  tenant  has  entered  nnder  It  la  sufD* 
dent  to  sustain  a  presumption  that  It  has  been 
duly  delivered. 

S.  Where  of  two  parties  in  possession  of  cer- 
tain water-rights  it  appeared  that  one  had  been 
the  original  approprlator,  and  that,  after  his 
ditch  and  flume  had  fallen  into  decay,  he  ar- 
ranged with  tbe  graotor  of  the  other  that  they 
should  together  repair  and  renew  the  ditch  and 
flame,  appropriating  a  quanti^  of  new  water 
from  a  difierent  spring,  and  share  the  total  flow 
equally,  the  subseqaent  acoeptanoe  by  the  gran- 
tee of  the  other  party  of  a  lease  from  the  original 
approprlator  will  be  held,  in  ihe  absence  of  any 
otber  sbowing,  to  be  acompromiseof  the  respect- 
ive rights,  and  the  lessee,  alter  enjoying  the 
fruits  of  tbe  oompromlsa  during  the  term  of  the 
lease,  cannot  afterwards  repudiate  it,  and  claim 
to  hare  held  the  water  adversely  to  the  lessor. 

Commissioners*  decision.  In  bank.  Ap- 
peal  from  superior  court,  Tuolumne  comi- 
ty: J.  F.  RuoNBT,  Judge. 

F.  W.  Street  and  A.  L,  B»rtt  for  aupel- 
lant.  F,  D.  A  O.  W.  NIeoI,  for  nspondent. 

Temple,  C.  This  is  the  pecond  appeal ' 
IB  this  caae.  The  former  appeal,  like  this, 


was  taken  by  the  plaintiff  from  a  jndE^- 
ment  in  favor  of  defmdant,  and  from  an 
order  denying  his  motion  for  a  new  trial. 
The  Judgment  was  reversed  on  the  ground 
that  the  court  failed,  to  find  that  tbe 
nse  of  the  water  by  the  defendant  and  his 
grantors  had  been  adrerse.  78  Cal.  374,  20 
Pac.  Ren.  74.1.  Alter  the  case  had  been  re- 
mitted to  the  trial  court  the  defendant 
was  allowed  to  amend  his  answer  so  aa 
to  aver  that  for  more  than  five  ycr.rs 
last  past  he  has  been  nainET  the  water 
adverselv  to  plaintiff  and  his  jrantors. 
There  Is  no  otber  claim  In  the  answer  of 
title  on  tbe  ground  that  the  nse  was  ad. 
verse,  unless  such  defeuKe  Is  Involved  In 
tbe  simple  allegation  of  ownership.  In 
fact,  the  theory  of  the  defense  seems  to  be 
that  Bache.  plaintiff's  grantor,  was  the 
owner  of  a  spring  from  which  he  had  con- 
ducted water  to  hie  premises  tn  tbe  nlty 
of  Sonora;  that  by  agreement  with  tbe 
Antoninis,  through  whom  defradnnt  de> 
rives  his  title.  Baahe  and  the  Antoninis 
some  years  afterwards  constructed  a  new 
diteh  and  flume,  and  took  in  other  wa- 
ters ;  that  it  was  understood  that  the 
Antoninis  and  Bavbe  should  then  sbare 
the  water  equally.  The  new  water  taken 
In  was.  defendant  claims.  Just  about  equal 
to  that  which  had  previously  been  carw 
ried  by  the  Bache  ditnh  from  the  spring 
which  belonged  to  blm.  So  that  by  the 
arrangement  with  the  Antoninis,  Bachi> 
was  able  to  secure  a  new  ditch  and  flume 
m  place  of  one  which  had  become  dilapidat- 
ed and  unserviceable,  and  still  practically 
retain  all  the  water  he  had  before.  Ajid 
the  court  finds  that  it  was  agreed,  when 
th«y  arranged  to  rebuild,  that  the  water 
of  said  spring  (the  new  water  to  be  taken 
in)  to  be  thereafter  appropriated,  togeth- 
er with  the  Bache  spring,  should  belong 
to  them  in  common,  and  to  share  equally 
in  th^  use  of  the  water  each  alternate  day 
for.  iixiffatiiie  their  respective  gardens, 
and  for  culaaryTdomesuc.  and  otoer  ose- 
fol  purposes.  It  Is  also  found  as  a  fact 
that  tbey  did  open  up  another  spring, 
constructed  tbe  ditch  and  flume  as  agreed, 
and  caused  the  waters  of  both  springs  to 
flowlntolt;  and  Itls  found  tfaatfrom  that 
time— 1867— Bache  and  the  Antoninis  and 
their  respective  grantors  have  need  the 
water  on  alternate  days  for  Irrigating 
their  resi>ectlve  gardens.  And  for  cnllnary 
and  other  useful  purposes,  continuously, 
peaceably,  and  uninterruptedly;  that  the 
new  spring  had  not  previously  been 
owned,  claimed,  or  appropriated  by  any 
person.  This  utate  of  things  contluued 
until  Hay  1, 1877,— some  10  yeftrs, — when 
Lorenio  Antoninl.  who  had  become  sole 
owner,  sold  to  David  Sangulnnettl.  At 
that  time  Bache  aud  Sangulnnettl  made 
and  executed  an  agreement  In  writing, 
whereby  Bache,  In  consideratloo  of  one 
dollar,  did  rent,  lease,  and  demise  to  San- 
gulnnettl, for  the  term  of  10  years,  one-halt 
of  the  water  flowing  In  his  ditch  every  al- 
ternateday.  Sangulnnettl  agreed  *'»  keep 
the  ditch  In  repair  on  his  premises,  uad  to 
pay  one-haJf  the  expense  of  repairing  the 
aitch  and  flume  above  his  premises,  and 
of  a  new  flume  It  It  shoald  be  necessary; 
and,  should  the  flume  and  ditch  be  floods 
ed,  both  agreed  to  repair  tbe  same  at  tbeir 
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Joint  ezpeDse.  The  parties  contlaned  to 
oBe  the  water  after  the  lease  as  before, 
taking  the  whole  of  It  each  alternate  day. 
and  accordlDRly  on  the  former  appeal  It 
was  held  this  lease  was  for  one-half  of  the 
water,  to  be  measnrod  hy  usintr  every 
other  day.  In  short,  the  lease  eoyered  the 
very  water-riffht  in  controversy. 

Sanjrainnetti  was  a  witness  at  the  trial, 
and  testified  that  he  could  not  read  or 
write,  that  he  never  had  or  heard  of  a 
lease,  and  that  he  always  claimed  the  use 
of  the  water  in  his  own  rierht.  and  had  so 
informed  Mr.  Bache.  The  court  finds, 
however,  the  dtie  eceeation  of  the  lease, 
bat  also  that  it  was  retained  by  Bache. 
and  never  had  been  in  the  possession  of 
Saneuinnetti.  The  findine  that  the  afrefr- 
ment  was  executed  most  be  held  to  Include 
delivery,  for  otherwise  there  Is  no  finding 
npou  this  important  point,  and  the  word 
has  been  held  to  Inclado  all  that  Is  necee- 
aary  to  make  an  Instrument  complete  and 
operative.  There  is  evidence  which  tends 
to  show  that  the  parties  believed  they 
bad  executed  the  Instrument,  and  that 
ISanguinuetti  so  understood  It.  In  re- 
gard to  a  lease,  the  mere  fact  that  the  In- 
strument has  always  been  In  the  uosses- 
Bloii  of  the  lessor  Is  not  conrlasfve  evi- 
dence that  5t  haa  not  been  delivered  so  as 
to  become  operative.  An  ordinary  deed 
Is  usually  of  value  only  to  the  grantee. 
The  maker  has  no  further  Interest  In  it. 
Bat  an  Indenture  of  lease  Is  a  very  differ- 
ent thing.  It  continues  to  be  ol  fully  as 
much  Interest  to  the  landlord  as  to  the  i 
tenant,  and  be  has  fully  as  much  occasion  ' 
for  Its  possession.  Such  agreements  ari-. 
usually  executed  In  duplicate.  But  whei-«- 
It  Is  retained  by  either  party  with  con-  j 
sent  of  the  other  it  must  be  considered  as 
delivered.  If  both  understand  that  it  has 
been  executed,  and  Isln  operation.  Where 
the  tenant  enters  under  It,  there  can  usu- 
ally be  very  little  question  about  it.  The 
due  execution  of  the  lease  being  found, 
the  question  arises  as  to  Its  effect.  It  will 
be  seen  from  the  above  statements  that, 
according  to  the  findln^j^s  of  the  court,  at 
the  time  of  the  execution  of  the  lease  the 
parties  were  equally  entitled  to  the  use  of 
the  water,  although  some  questhm  might 
be  made  as  to  whether  their  Interest  was 
Joint.  80  long  as  tiie  water  of  the  two 
sprlnga  was  carried  in  the  common  flume 
they  were  eqaally  entitled  to  use  the  wa- 
ter; and  so  the  parties  had  been  contlnu- 
ouflly  using  It  for  more  than  ID  years,  and 
were  so  using  It  at  the  time  the  lease  was 
made.  SanKUlnnetti,  then,  was  In  posses- 
slou  at  the  time  of  the  demise.  The  evi- 
dence upon  which  the  court  bases  its  find- 
ing Is  conflicting,  confused,  and  contradict- 
ory. A,  Antoninl,  upon  whose  testimony 
both  parties  chiefly  rely,  Reems  uncertalu 
as  to  the  ownerBhip  of  the  property.  The 
facts  apparently  shown  by  tlie  evidence 
do  not  seem  very  conclusive  upon  that 
point,  althuDgb,  after  a  careful  study  of 
the  transcriirt,  we  are  satisfied  there  Is 
evidence  sufficient  to  justify  every  materi- 
al finding.  Still,  as  there  was  much  room 
for  grave  doubts  upon  the  subject  of  own- 
ership, It  Is  altogether  probable  that  the 
lease  was  executed  after  a  claim  made  by 
Bache  and  a  consideration  of  tha  matter 
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by  Sangulnnettl.  In  fact,  U  was  most  llk<- 
1y  a  compromise  of  threatened  litigation. 
Bache  conceded  the  free  use  of  the  water 
for  10  years  la  consideration  of  the  ae- 
biowle^ment  of  his  title  by  Sangttin- 
nettL  If  it  were  a  new  question,  we 
should  say  he  could  not  now,  having  en- 
loyed  the  fruits  of  this  compromise,  go 
back  upon  it.  But  the  rule  is  too  thor- 
oughlv  established  to  be  open  to  question 
in  this  state.  Tewksbury  v.  Mac- 
RTafE.  33  Cal.  237;  Franklin  v.  Merida.  35 
Cal.  558;  Holloway  v.  Galliac.  47  Cal.  474; 
Fezalta  v.  GinocMo,  Id.  460;  Insurance 
Co.  v.  StrouD,  63  Cal.  150;  Davis  v.  He- 
Grew,  82  Cal.  138,  23  Pac.  Rep.  41.  The 
lease  had  expired  by  its  terms  before  this 
litiecation  was  commenced,  and.  under  the 
rule  established  by  the  above  decisions,  it 
constituted  no  estoppel  as  against  the  de- 
fendant. Under  the  circumstances  It  be- 
comes unnecessary  to  pass  apon  the  ques- 
tions raised  in  regard  to  the  verbal  sale, 
and  the  claim  that  the  defendant  held  the 
property  adversely  for  five  years  since 
such  alleged  sale.  It  follows  that  the 
Judgment  and  order  appealed  from  should 
be  affirmed. 

We  concnr:  Bblobkb,  C.  ;  Tanolief,  C. 

Per  Gobiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  ajid 
order  appealed  from  are  affirmed. 

M  CsL  M 

GBMHSB  T.  PAUf  ATBB.    (No.  18.468.1 

(Supreme  Court  Of  Calif  omia.  May  16, 1891.) 

VbfdOB'S  IiUK— ASSIQKIIBIIT— ATTAOBMBHT. 

Where  tb»  owner  of  land  oontracts  to  con- 
vey It  opon  the  pqrment  of  a  certain  price,  for 
which  he  accepts  notes,  but  the  title  is  not  to  pass 
until  the  notes  are  paid,  the  land  is,  by  express 
contract,  held  In  pledge  for  such  payment,  and 
the  notes  and  tM>ntract  are  in  the  nature  of  a 
mortgage,  and  the  lien  will  pass  to  the  assignee 
of  such  a  note,  who,  under  Code  CSvil  Froc  Cal. 
1 53S,  teqniziag  a  plaintUI  in  attachment  to  state 
thAt  his  olatm  IS  without  secorl^,  cannot  main- 
tain action  by  attachment  therefor.  HoFAaLAHD, 
J.,  dissenting. 

In  bank.  Appeal  from  sapertor  court, 
T^OB  Angeles  county;   A.  W.  Hutton, 

'  udge. 

Wlnalow  P.  Hyatt,  for  appellant.  Del 
Valle  &  Munday,  for  respondent. 

Patbrsun,  J.  I'his  Is  an  appeal  from 
an  order  denying  a  motion  to  dissolve  an 
attachment.  The  motion  was  made  on 
the  ground  that  the  note  upon  which  the 
action  was  brought  was  given  to  Webster, 
plaintifTa  assignor.  In  part  payment  for 
certain  land  purchased  from  him  by  de- 
fendant; thut  Webster  had  a  venuor's 
lien  as  security  for  the  payment  of  the 
note;  that  the  lien  passed  to  plaintiff  by 
the  assignmentof  the  note,  and,  being  thus 
secured,  an  attachment  was  Improper. 
The  affidavit  filed  In  support  nf  the  mo- 
tion states  that  the  defendant  purchased 
certain  land  from  Webster  under  a  con- 
tract which  provided  for  payment  of  the 
purchase  price  by  installments,  and  that 
at  the  time  and  place  of  making  suid  con- 
tract for  the  sale  and  purchase  of  said  lot 


Digitized  by  Google 


■790 


PAGmO  BEFOBT£B.yoL.  2& 


(OaL 


of  laDd,  and  aa  part  ul  the  said  contract, 
the  defendant  execated  and  delivered  to 
Webster  the  proinlaaory  note  Bued  on,  and 
that  Webster  still  holds,  agHinst  the  de- 
fendant, the  contract  giving  him  the  riRht 
to  purchase.  There  Is,  perhaps,  no  subject 
of  e()uit.r  Jurisprudence  iliHCUBsed  in  the 
L  ooka  upon  which  there  Is  a  ^i^tei  diver- 
sity of  opinion  than  exists  In  relation  to 
the  origin,  nature,  und  effect  of  u  vendor's 
Hen,  against  whoni  and  in  wliose  favor  It 
avails,  and  how  it  may  be  discharged  or 
waited.  Hammond  v.  Peyton,  34  Minn. 
531,27  N.  W  Kep.  72.  The  various  defini- 
tions given  and  principles  applied  to  It  by 
the  courts,  are  hopelessly  Irreconcilable; 
and,  ir  we  take  the  expreeslona  found  in 
deciBlone  and  text-bonks,  without  ob- 
serving the  distinction  between  the  lien 
Implied  by  law  In  favor  of  a  vendor  who 
has  parted  with  the  legal  title  and  taken 
no  security  for  the  purchase  money,  and 
the  security  which  the  vendor  has  while  he 
holds  the  lesat  title  under  an  unexecuted 
contract  for  the  conveyance  of  lands  upon 
payment  of  the  purchase  money,  there  will 
appear  to  be  great  confuKlon  and  incon- 
•ilstency.  The  former,  che  implied  lien,  Is 
properly  known  as  a  "vendor's  lien."  It 
is  the  creature  uf  courts  of  equity,  founded 
upon  theequitable presumption  that  where 
the  vendor  has  parted  with  his  title  and 
taken  no  security  for  the  payment  of  the 
purchase  money,  the  parties  Intended  that 
the  property  itself  should  remain  as  a 
pledge  for  the  payment  of  the  purchase 
price  of  the  land.  The  lien  thus  crea ted 
by  Implication  is  not  a  specific,  absolute 
charge  upon  the  property;  it  Is  personal 
to  the  vendor,  and  does  not  pass  by  a 
transfer  of  his  claim  for  the  purchase  mon- 
ey. The  fee  Is  In  the  purchaser,  and  he 
may  defeat  the  lien  by  a  conveyance  to  a 
nana  fide  purchaser  for  value.  Sparks  v. 
Hess,  15  Cai.  186;  Banm  v.  GrJgsby.ai  Oal. 
172;  Lehndorf  v.  Cope,  122  111.  333.  13  N.  E. 
Bep.  505.  The  latter  Is  improperly  des- 
ignated as  a  vendor's  Uen.  Where  tlbp 
vendor  holds  the  legal  title  under  an  un- 
executed contract  for  the  conveyance  o1 
the  land  upon  payment  of  the  purchase 
money,  the  transaction  shows  upon  its 
face  that  he  holds  it  as  security.  The 
vendee  cannot  prejudice  that  title,  or  In 
any  way  divest  It,  except  by  performance 
uf  the  act  for  which  the  vendor  holds  Ic. 
The  vendor's  security  la  something  strong- 
er than  tt  mortgage,  because  the  legal  title 
is  retained  as  security.  Stevens  v.  Chad- 
wlck,  10  Kan.  418.  It  has  been  called  an 
"imperfect"  or  "equitable"  mortgage, 
which  is  a  more  appropriate  term  tlian 
"  vendor's  lien. "  Moore  v.  Lackey,  53 
Mibs.  86.  In  many  of  the  best -considered 
cases,  including  Sparks  v.  Hess,  supra.  It 
IB  treated  as  If  It  had  the  similitude  of 
a  mortgage,  subject  to  foredoanre  in  the 
same  way  a  mortgage  Is  foreclosed.  There 
Is  no  oecessity  for  any  Hen  by  Implication. 
Where  the  title  Is  not  to  pass  until  the 
vendee  pays  the  purcliase  price,  the  land 
is  by  express  contract  held  In  pledge  for 
such  payment,  and  the  notes  and  contract 
may  be  considered  as  an  Instrument  in  the 
nature  of  a  mortgage.  It  la  a  lien  by  con- 
tract, Is  an  Incident  to  the  debt,  and  the 
assignee  of  notes  given  for  the  purchase 


money,  like  the  assignee  of  a  note  secured 
by  mortgage,  la  entitled  to  the  benefit  of 
the  security.  Avery  v.  Clark,  (Cai.)  25 
Pac.  Bep.  919,  (filed  February  6.  1891;) 
Wright  v.Troutman.  81  111.374;  Adams  v. 
Cowlierd,  30  Mo.  460;  Lowerv  v.  Peterson, 
75  Ala.  109;  Bradley  v.  Curtis.  79  Ky.  327; 
McCiintlc  V.  Wise,  25  Grat.  448;  Logow  v. 
BadoIIet,  1  Blackf.  419;  Dlngloy  v.  Bank, 
57  Cai.  471.  There  are  a  Jew  decisions  to 
the  contrary,  some  of  which  Inveigh 
against  the  rule,  and,  emanating,  as  they 
do,  from  highly  respectable  authority,  are 
entitled  to  careful  consideration;  but  they 
bear  evl<lence  of  a  departure  from  sound 
legal  rules,  and  will  be  found  generally  to 
have  been  Influenced  by  decisions  in  cases 
where  the  legal  title  had  passed  to  the 
vendee,  thus  overlooking  the  distinction 
we  have  attempted  to  point  out,  and 
which  Is  paramount  always  in  determln- 
ng  questions  of  this  kind.  The  authori- 
ties preponderate  very  decidedly  In  favor 
of  tbn  view  we  have  expressed.  2  Jones. 
Liens,  §  1119.  note. 

The  provisions  of  our  Civil  Code,  §§  3046, 
J047,  apply  to  the  vendor's  Hen  proper, 
and  not  to  the  security  hpid  by  a  vendor 
under  an  unexecuted  contract  for  the  sale 
of  land.  There  has  been,  and  still  exists, 
a  great  conflict  of  decision  among  tha 
American  courts,  not  only  as  totbenature 
of  the  security  of  the  Implied  Uen.  but  aa 
to  whether  it  could  be  assigned,  and  what 
act  of  the  vendor  would  amount  to  a 
waiver  of  the  lien.  Perry,  Trusts,  (4th 
Ed.  J  §328,  note  4.  The  notes  of  the  code 
commiBPloners,  and  cases  cited  by  them 
under  the  sections  above  referred  to,  show 
that  It  was  intended  to  settle  this  conflict 
bv  express  enactment.  Ann.  Civil  Code. 
§5  3045,  3046,  notes;  Avery  v.  Clark,  supra. 

We  are  not  called  upon  in  this  case  to 
say  whether  the  purchaser  of  a  negotiable 
note  for  value,  without  notice  of  the  se- 
curity held  by  a  vendor  of  real  estate  un- 
der an  nnexecnted  contract,  would  have 
the  right  to  a  writ  of  attachment.  The 
affidavit,  on  motion  to  discharge  the  writ 
herran,  stated  that  plaintiff  "purpha»cd 
the  note  sued  upon  in  this  action  with  full 
knowledge  that  the  same  was  edven  as 
collateral  to  and  identical  with  the  debt 
secured  by  said  contract  and  the  lien 
on  said  real  estate."  The  not«  having 
been  secured  originally  by  the  vendor'^ 
lien,  and  plaintiff  having  taken  it  with  no- 
tice of  that  fact,  It  was  his  duty  to  state 
In  his  affidavit  for  the  writ  "that  such  se- 
curity has  without  any  act  of  the  plaintiff, 
or  the  person  to  whom  the  security  was 
given,  become  valueless."  8uch  Is  the  re- 
quirement of  the  statute.  Section  538, 
Code  Civil  Proc.  The  affidavit  upon  whirh 
the  attacbmentwas  i»:sued  states  that  the 
payment  of  the  sum  claimed  "has  not 
been  secured  by  any  mortgage  or  Hod  np- 
on  real  or  persoDal  property. "  The  affi- 
davit filed  by  defendant  in  support  of  bis 
motlo>7  to  discharge  the  writ  states  facts 
showing  that  the  note  was  originally  se- 
cured.  Mo  counter-affidavit  was  filed  by 

[>lalntiff.  The  attachment  was  Impropftr- 
y  issued,  and  therefore  the  morion  should 
have  been  tifranted.  The  order  Is  reversed, 
with  directions  to  discharge  the  attacli- 
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'  Weconcar:  Bkattt,  C.  J.;  Bs  Havsn, 
J.;  Gabuuttg,  J.;  Hahribon,  J. 

McFarland,  J.  I  (lisaent.  and  adhere  to 
the  viewB  exprcBaed  in  the  foruier  oplolon. 
'24  Pac.  Rep.  6t>8.  I  cannot  sabBcribe  to 
the  doctrine  that  the  owner  in  fee  of  land, 
who  simply  agreeB  to  convey  It  Hpun  the 
payment  tu  lilni  of  certain  money  evi- 
denced by  a  prumlBBory  note,  1b  in  the 
eaine  poaltion  ae  one  who  conveys  the 
land  and  takeK  buck  a  mortgage;  or  that 
If.ln  the  former  case,  he  merely  asBlgns  the 

gromiaBory  note,  the  assignee  of  the  note 
as  a  lien  on  the  land.  It  the  latter  can 
enforce  Buch  a  lien,  be  most  be  able  to  re- 
lease It.  Bat  how  could  be  mease  It?  1 1 
eoold  be  TeHeased  only  by  conveying  the 
land  to  the  vendee,  but  how  coold  be  con- 
vey that  which  be  bath  not?  If,  alter  the 
aeslgnment  of  the  note,  the  vendor  should 
convey  the  land  to  the  vendee,  what  then 
would  be  the  condition  o(  the  supposed 
lien  of  the  assignee  of  the  notef  The 
whole  doctrine  must  rest  on  tbe  untenable 
proposition  that  the  assignment  of  a  ne- 
gotiable promissory  note  Is  a  conveyance 
hi  fee  of  land. 

I  know  that  some  of  the  recent  text- 
writers  Bpeak  of  Bucb  a  case  as  beariuK  "a 
strong  etmllltudetotfaatotmortgagee  and 
mortgagor,"  and  say  that. although  it  "Is 
often  spoken  of  in  the  eases  as  a  vendor's 
Vm, "  yst,  In  tb^r  opinion,  snch  language 
Is  **a  miBuee  of  terms;"  and  that,  although 
"It  has  been  said, in  English  and  American 
declBions,  that  the  vendor's  lien  may  arise 
before  conTcyance  as  well  as  after."  yet 
that  this  saying  "confounds  legal  notions 
which  are  SHsentlally  different. "  But,  in 
my  opinion,  those  **  English  and  American 
deeislonB"  correctly  state  the  law.  and 
tend  to  prevent  contasion.  In  this  state 
Sparks  v.  Hess,  16  Cal.  194,  is  the  leading 
case  on  tbe  subject.  In  that  case  the 
eourt  say :  **  This  is  not  a  suit  to  enforce  a 
vendor's  Hen  after  conveyance  executed, 
but  to  enforce  such  Hen  when  the  contract 
of  sale  remattts  unezecoted;"  and  that, 
while  the  position  of  tbe  vendor  is  **lo 
some  respects "  like  that  of  a  mortgagee. 
It  Is  in  other  respects  different.  "The  ven- 
dor is  at  liberty  to  ask  either  a  decree  di- 
recting performance,  and  in  case  of  refusal 
a  sale  of  the  premises,  or  a  decree  barring 
the  right  of  tlie  vendee  to  claim  a  convey- 
ance under  the  contract."  Throughout 
the  whole  case  the  right  of  tbe  plaintiff  is 
treated  as  and  called  a  **  vendor's  lien 
and  there  1b  no  doctrine  better  established 
than  that  a  vendor's  Hen  is  not  assign- 
able.  In  the  r-ase  at  bar  there  was  no  con- 
veyance of  the  legal  title  from  the  owner 
of  the  land  (Wetrnter)  to  the  assignee  of 
the  note;  and, in  my  uplnton,  the  mere  as- 
signment of  the  note  carried  no  title  tu 
tbe  land,  and  no  vendor's  lien,  or  any 
Hen  at  all.  But.  in  my  opinion,  a  ven- 
dor's right  is  too  shadowy  to  be  a  lien, 
within  the  meaning  of  the  attachment 
law. 

99  Cfcl.  n   

Belcher  v.  Fahren  et  ah  (No.  18,752.) 
(jSupreme  Court  qf  CaUfomta.  May  14, 1891.) 

Kj^TCBALIZvLTIOIf— EtIDBKCB. 

A  widow,  born  in  Ireland,  whose  parentB 
liever  came  to  this  country,  and  who  waaatxaeU 


never  natoralized,  in  order  to  prove  her  oSttzen- 
Bhip  by  marriage  to  a  naturalized  oltlKen,  must 
prodace  record  evldenoe  of  her  husband'!  natn- 
raliution. 

CommisBloners*  decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  County ; 
William  W.  Ckuss,  Judge. 

Gurber,  Jiaalt  &  Blsbop.  for  appellant* 
Belcher.    W.  B.  Wallace,  for  respondent. 

Temple,  C,  This  is  a  contest  over  the 
right  to  pnrchase  swamp  and  overflowed 
laiidB  from  the  state.  There  are  three  ap- 
plicants. Farren's  application  was  filed 
before  tbe  Bcgregatlon,  and  under  the  re- 
cent decision  uf  Buchanan  v.  Nagte,  (Cal.) 
ante,  512,  the  judgment  denying  his  right 
to  purchase  must  be  affirmed.  Belcher's 
appHcatiun  was  made  after  the  survey 
and  segregation,  but  he  iB  not  an  actual 
settler,  and  the  court  fluds  that  tbe  land 
is  suitable  for  cultivation,  and  on  tbe  au- 
thority of  Fulton  v.  Brannan,  ante,  506, 
(Cal.  No.  13,603,)  the  judptmeut  must  be 
affirmed  as  to  htm,  unlcKs  it  appears  that 
there  was  error  at  the  trial  such  as  wlU 
necessitate  a  reversal.  We  And  no  such  er- 
ror. The  facts,  we  think,  show.  Independ- 
ently of  the  opinion  evidence  complained 
of,  that  the  land  is  suitable  for  cultiva- 
tion, Theland  Is  level,  free  from  serious 
obstruction  to  plowing;  the  boII  a  rich, 
sandy  loam.  It  Is  near  Lake  Tulare,  but 
has  been  dry  for  some  years ;  and  there  is 
evidence  that .  the  lake  Is  Bteadlly  receding 
year  by  year.  If  in  such  a  soil  crops 
sometimes  or  of  ten  Tall  through  drought. 
It  cannot  be  said,  In  this  state,  that  the 
land  Is  therefore  upsultable  for  cultiva- 
tion. The  defendant  Ford  is  round  tu  be 
an  ~  actual  settler  on  the  east  half  of  the 
section.  Her  residence  seems  from  the  evi- 
dence to  be  somewhat  Ideal.  The  pur* 
chaser  is  required  to  be  an  actual  settler. 
He  must  show  something  more  than  that 
he  bas  eaten  and  slept  on  the  place,  besides 
having  a  cabin  there,  and  that  he  has 
made  some  fanciful  attempts  at  planting 
trees  and  cultivation.  The  section  means 
real  oettlerB  on  the  land,  and  not  occa- 
sional visitors.  It  does  not  contemplate 
casual  acts,  done  not  in  good  faith  to 
make  a  home,  but  simply  to  secure  cheap 
land;  although,  it  a  home  Is  actually  es- 
tablished, motives  cannot  be  further 
questioned.  At  the  trial  It  appeared  that 
defendant  Ford  was  a  widow,  born  in  Ire- 
land. Her  parents  never  came  to  this 
country,  and  shn  was  never  naturalised. 
After  she  came  to  tbe  ITnlted  States  she 
married,  as  she  snye.a  nnturalized  citizen. 
II  she  did  so,  under  the  law  of  congress 
she  became  a  citizen.  She  had  no  record 
evidence,  however,  to  prove  the  natural- 
ization of  her  huBband.  Objection  was 
made  to  tlie  parol  proof,  and  counsel 
asked  to  have  her  application  stricken 
out.  ^'s  are  conBtrained  to  hold  under 
the  decisions  that  the  evidence  was  incom- 
petent. Miller  V.  Pi-entlce.  83  Cal.  104.23 
Pac.  Rep.  8:  Bode  v.  Trimmer,  82  Cal.  513, 
28  Pac.  Kep.  1S7;  Prentice  v.  Miller,  82  Cal. 
675,  23  Pac.  Bep.  189.  In  the  last  cnae  It  Is 
said:  "And,  like  any  other  Judicial  record, 
must  be  proved  by  the  record  Itself,  or-a 
properly  exemplified  copy  thereof,  or  by 
proof  of  ItBloBB  or  destruction.-  'GharleB 
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Grera'fl  Bonn  r.  Salaa,  81  Fed.  Bep.  107. 
There  are,  however,  certain  llmitatlona  to 
thiB  rule,  for  after  pruper  proul  of  the  Dat- 
nrallzatlon  of  the  parente  of  alieo  chtl- 
dren,  who  were  under  21  years  ol  a£e  and 
realdentu  of  the  United  States  at  the  time 
their  parents  were  naturalized,  parol  evi- 
dence may  be  received  to  prove  the  minor- 
ity and  residence  ot  the  children  In  order 
to  show  that  they  are  citizens,  (Rev.  St.  U. 
S.  §  2172;)  and  proof  of  naturalization 
may  also  be  by  the  oarol  evidence  of  the 
party,  In  the  form  of  an  affidavit,  In  pro- 
ceedings concerning  mining  clalme,  by  vkr- 
tue  of  secUon  2321  ol  the  Revised  Statutes 
ot  the  Uolted  States;  but  the  appellant 
does  not  come  within  either  of  these  lim- 
itations."  This  quotation  Is  made  be- 
cause It  intimates  that  In  case  of  the  chil- 
dren they  must  also  prove  the  naturaliza- 
tion ol  tbelr  parents  by  the  record,— a 
case  parallel  to  the  prenent.  The  other 
facts  which  It  Is  said  they  may  prove  by 
parol  constitute  no  exception  tn  the  rule, 
which  Is  simply  tbat  an  ordinary  natural- 
ization Is  effected  by  a  Judgment,  and  It 
must  be  proven  as  other  ludgments  are. 
So  the  cases  cited  by  the  respondent.  It 
they  are  properly  called  "naturaliza- 
tions,*' are  not  byjudgment,and  the  prac- 
tice In  such  cases  throws  no  light  upon  the 
point  Involved  here.  We  think  the  judg- 
ment, so  far  as  it  adjudges  that  plaintiff 
and  defendant  Farren  are  not  entitled  to 
purchase  the  land  In  question,  should  be 
affirmed,  as  also  the  motion  denying  de- 
fendant Farren  new  trial;  and  that  as  to 
defendant  Ford  the  Judgment  should  be 
reversed,  and  a  new  trial  ordered. 

We  concur:  yANCLiEF,  C. ;  Foutb.  C 

PerCdriau.  For  the  reaRons  given  In 
the  foregoing  opinion  the  Judgment  as  to 
plaintiff  and  defendant  Farren,  and  the 
order  denying  defendant  Farren's  motion 
tor  a  new  trial,  are  affirmed,  and  the  Judg- 
ment as  to  defendant  Ford  Is  reversed, 
and  a  new  trial  ordered. 


HlRltBT  V.  PARHES  Ct  Ol.     (Ko.  12,^.) 

(Supreme  Court  of  California.   May  19, 1891.) 

Id  bank.  Appeal  from  superior  court,  Tulare 
county;  Wm.  W.  Cuoss,  Judge. 

Oarbcr,  Boalt  &  Bishop  and  Freeman 
Bates,  for  appellants.   W.  B.  Wtdlaee^  tor  re- 
spondent 

Fbb  Cobuh.  Upon  the  anthority  of  the  recent 
cases  of  Buchanan  v,  Nagle,  ante,  S12,  (So.  18,- 
705;)  Fulton  V.  Brannan,  ante,  506,  (No.  18,603;) 
and  Belcher  v.  Parren,  ante,  T91,  (27o.  13,753;) 
liie  Jadgment  and  order  denying  a  new  tnal  in 
thlB  action  are  afflrmed. 

87  Cal.  557   

Harvet  t.  Hadlet  et  a/.  (No.  18,961.) 
(Supreme  Court  of  CaV^oTTita.  Jan.  80,  1891.) 

TbiaL— FlKDinO  BT  TEE  CODRT, 

In  an  action  by  the  vendee  of  land  agnlnst 
the  vendor  for  damages  caused  by  misrepresenta- 
tions In  selling  It  the  court  found  that  the  value 
of  the  land  without  any  prospect  of  a  oolite  or 
■treet-car  line  being  built  as  repansented  was  at 
the  time  of  the  sale  18,000;  that,  if  the  contract 
tor  ballding  tha  street-car  Una  bad  been  let  as 
representecL  the  market  value  of  the  land  would 
have  been  16^000;  that  with  a  good  prospect  that 


both  the  college  and  street-ear  Unewoald  bebuUt 
the  land  trouTd  have  been  worth  C8,000,  which 
was  the  sum  the  vendee  paid  for  it;  tbat  as  1% 
was  wltb  the  prospect  of  the  building  of  ttie  col- 
lege then  existini;  the  value  was  $5,000.  Held. 
that  a  judgment  tor  tS,0(K^  based  on  the  third  and 
fburtb  branubes  of  the  flodiog,  was  not  inconsist- 
ent with  the  flndiag  as  a  whole,  and  would  be 
sustained. 

Commissioners* deelirion.  Department  2. 

Appeal  from  superior  court,  Los  Angeles 
county;  Luoien  Shaw.  Judge. 

Wells,  GatbrieA  Lee  and  J.  A.  Donnell, 
tor  appellants.  C.  W.  Pendleton  and  Aa- 
detvoOy  FitMSgerahl  Asdenou,  for  re- 
spondent. 

Vanolibp,  G.  On  July  8,  1SS7,  the  plain- 
tiff and  defendants  entered  Into  an  agree- 
ment In  writing,  whereby  the  plaintiff 
agreed  to  sell  tu  defendants  a  certain  tract 
of  land,  situate  in  the  town-site  or  project- 
ed town  of  Whlttter,  in  the  county  ot  LfM 
Angeles,  tor  the  sum  ol  98,0UO.  93,000  of 
which  had  been  paid  before  theeommmc^ 
ment  ot  this  action.  For  the  re^ue  C^.- 
000)  the  defendants  made  their  promissory 
note  of  even  date  with  the  contract,  pay- 
able on  or  before  June  7,  1888,  with  inter- 
est at  10  per  cent,  per  annum,  to  t>e  com- 
pounded Bemi-aiinaally.  This  action  was 
brought  to  recover  tbe  amoant  due  on 
the  note,  and  to  tomcluee  the  vendor'a  Hen 
upon  the  land.  The  defense  is  that  the  de- 
fendants were  induced  to  parcnose  tbe 
land  by  false  and  fraudulent  repnwenta- 
tlons  nt  the  plaintiff  to  th«  damage  ot  the 
defendants.  The  court  oond  that  plain- 
tiff made  the  representations  charged,  and 
that  the  greater  portion  ot  them  were 
false  and  trandnlent,  to  the  damage  <A  de- 
tenaants  In  the  eom  ot  f 3,000.  and  dednet- 
ed  this  sum  from  the  note,  and  rendered 
Judgment  tor  tbe  plaintm  lor  the  residue 
and  Interest,  amounting  to  $2,605.  Tbede- 
fendants  appeal  from  the  Judgment  on  the 
Judgment  roll,  and  contend  that  the  find- 
ing of  only  93.000  damages  !•  incunsistent 
with  the  twelfth  finding,  by  which,  tbey 
say.  It  appears  chat  the  damages  were 
96,000.  This  is  the  only  point  made,  and 
to  dispose  of  It  In  favor  of  the  respondent 
T  think  It  is  only  necessary  to  read  the 
twelfth  flnding  In  connection  wltb  the 
eighth  and  thirteenth  findings.  The 
twelfth  finding  Is  as  follows:  "That  the 
value  of  aald  land,  without  any  prospact 
ol  a  college  orstreet-car  line  tieing  bulU  as 
represented  by  the  plaintiff,  and  withoat 
any  contract  biting  let  for  the  same  or 
either  of  them,  was  at  the  time  nt  the  pur- 
chase the  sum  of  $3,000:  that,  if  the  con- 
tract forthebulldlngof  said  street-car  line 
along  Hadley  street  to  the  sonth-\\eBt  cor- 
ner of  said  laud  to  Painter  avenue  bad 
been  let,  as  represented  by  plaintiff,  said 
laud  would  have  been  at  the  time  of  the 
purchase  of  the  market  value  ot  96,000; 
that,  if  said  plaintiff  had  In  good  faith  in- 
tended to  build  said  college.andthe  Quak- 
ers had  agreed  or  determined  tobnild  aald 
college,  and  the  contract  for  building  said 
street-car  line  bad  been  let  at  the  time  of 
mahing  said  contract,  as  represented  by 
plaintiff,  sedd  land  would  then  have  been 
ot  tbe  market  value  of  98,000;  and  tbat 
said  land  as  It  was,  and  with  the  prospect 
olthe  building  trfsaid  eoll^  then  exist- 
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Ins,  was  or  the  market  ralueof  f6,000." 
Tbe  conrt  here  finds  wbat  would  have 
been  the  Talne  of  the  land  at  the  time  of 

fmrchase  under  four  different  conditions  of 
acts:  (1)  Incase  all  the  representations 
of  the  plaintiff  had  been  entirely  false;  (2) 
In  caae  tbe  representation  as  to  the  con- 
tract for  bulldins:  the  street-car  line  alone 
had  been  true:  (3)  in  case  all  the  represeu- 
tatlons  made  by  plHlntin  bad  been  true; 
and  (4)  the  ralne  of  the  land  "as  It  was, 
with  the  prospect  of  the  building  of  the 
colleite  then  exiutlnK."  as  appears  in  the 
eighth  flndlng,  wherein  It  Is  found :  "  There 
were  general  rnmurs  afloat,  and  a  pros- 
pect that  said  college  would  be  bnllt  as 
stated  by  plaintiff.  **  Tbe  Talne  of  tbe 
property  In  the  first  two  supposed  easna 
Is  Inimaterlal,  even  according  to  the  rule 
of  damages  claimed  by  counsel  for  appel- 
lant, rlz.:  **  The  measure  of  damage  Is  the 
difference  between  the  actual  value  of  tbe 
propert;  ut  the  time  of  purchase  and  Its 
value  If  the  property  had  been  what  It 
was  represented  or  warranted  to  be. "  In 
order  to  estimate  the  damages  by  this 
rule  only  tbe  third  and  fourth  branches  of 
the  twelfth  finding  are  necessary.  The 
third  flads  that  if  tbe  property  had  been 
what  It  was  represented  to  be,  its  value 
would  have  been  98,000.  Tbe  fourth  finds 
that  tbe  actual  value  of  the  property  as  it 
was  at  the  time  of  purchase  (one  part  of 
plaintiffs  representations  then  being  true) 
was  95,000.  Thereupon  the  court  estimat- 
ed defendants'  damages  to  be  98.000,  tbe 
difference  between  tbcse  two  valuations. 
Guunsel  for  appellants  are  mistaken  In 
aBsnroing  that  tbe  court  found  the  repre- 
sentations of  plaintiff  to  have  been  entire- 
ly false.  The  court  found  that  a  part  of 
plalntltTB  representations  as  to  the  coU^ 
was  true,  and  considered  this  in  estimat- 
ing tbe  actnal  value  of  the  property  at  the 
time  of  the  pnrcbase,  but  excluded  It  from 
the  estimate.  (1,)  whereby  the  value  was 
found  to  be  93,000.  I  think  the  Judgment 
accords  with  the  findings  of  factt  and  that 
It  sbould  be  affirmed. 

We  concur :  Foots,  C.  ;  Hatmb,  C. 

Pbb  OoRiiif.  For  the  reasons  given  In 
tbe  fore^lng  opinion  tbe  Judgment  Is  af- 
firmed. 


87  CSL  M   

BOSBXBBBO  ▼.  DVRFBEE  et  aJ.    (No.  18,- 
842.) 

(Supreme  <^mn  of  Calif  omkL  Jan.  80, 1881.) 
VseuoBiroB— C!o>n-BiBirroRT  Nsouoskos— Bvi 

1.  Id  an  action  for  personal  injuries  It  sp- 
peared  tbst  plaintiff,  a  oDlld  of  eight  years,  was 
lavltod  by  one  of  the  defendant*,  in  the  presence 
of  tbe  other,  to  ride  on  a  narrow  pole  drawn  a 
horse  to  propel  maohtnerv,  which  In  its  olrouit 
passed  near  to  portlrais  ox  the  maohioeiy  then  in 
motion;  that  she  lost  her  hat,  and  told  defendant 
Id  charge  of  tho  sweep  to  stop  the  borse  and  let 
her  get  it;  tbat  he  told  her  to  pick  it  up  next 
round:  that  she  tried  to  do  so,  lost  her  balance, 
and  threw  out  her  arm  te  reran  it,  when  her 
hand  was  oanght  in  the  oog-mieel,  and  crushed. 
Held,  that  8  verdict  for  plalntUI  was  supported 
by  the  evidence. 

2.  An  instruotltm  that  a  child  of  souh  tender 
years  and  immature  judgment  as  to  be  InrapaUe 
of  eomprehendinK  the  danger  to  which  it  in  ex- 


posed, and  of  exerdslng  the  neoessary  ]>reoantlon 
In  guarding  agalaM  it,  cannot  be  cttarged  widi 
negligenoe  in  ezposiaff  itself  to  threatened  dan- 
ger, and  that  In  oetermlning  this  proposition  tbe 
jury  must  consider  the  age,  sex,  and  all  the  coq- 
ditlons  surrounding  plaintiff  at  the  time  of  the 
injury.  Is  not  erroneous  as  misleading,  or  as  iu- 
straotlng  the  jury  that  the  machinery  was  dan- 
gerous. 

8.  It  was  not  error  to  charge  tliat  if  the  jury 
should  find  tbat  thesweepwas  a  dangerous  place 
for  plaintiff  to  ride,  and  that  defendants,  hav- 
ing reason  to  know  that  It  was  dangerous,  per- 
mitted her  to  ride  upon  It  in  dangerous  proxim- 
ity to  the  machinery,  and  that  because  of  her 
tender  years  and  Immature  judgment  she  was  in- 
capable of  comprehending  and  guarding  against 
the  danger,  and  under  snob  tdronmstances  was 
injured,  It  wonld  be  evidence  of  negligence. 

Commissioners* decision.  Department!. 
Appeal  from  soperior  court,  Los  Angeles 
county ;  Walter  Vak  Dtkb,  Judge. 

Chapman  A  Bendrhk,  for  appellantiL 
Oalbretb  dk  Morrtaon,  for  respondent. 

FcoTB,  C.  This  action  Is  to  recover 
damages  caused  to  tbe  plaintiff,  a  child 
eight  years  trf  age,  alleged  to  have  result- 
ed from  the  cardessness  of  tbe  defendants 
In  negligently  Inducing  and  permitting 
her  "to  Bit  npon  a  sweep  or  narrow  pole 
drawn  by  a  horse  to  propel  the  machinery 
for  pumping  water,  then  being  propelled 
by  and  under  the  control  and  for  tbe  use 
and  benefit  of  defendants."  It  Is  alleged 
further  lu  the  complaint  that  tbe  "sweep 
in  Its  circuit  passed  above  and  near  to 
cog-wheels  and  other  portions  of  said 
machinery  then  In  motion,  thereby  expos- 
ing plaintiff  to  thedangerof  being  crushed 
and  mangled  therein  If  she  accidentally 
fell  or  In  any  manner  was  dislodged  from 
tbe  sweep,  and  was  precipitated  upon  the 
machinery;  that  tbe  defendants  well 
knew  of  tbe  danger  to  which  the  child  of 
tender  years  was  thus  exposed,  yet  they 
knowingly,  carelessly,  and  negligently 
suffered  ber  to  remain  aloneon  said  sweep 
with  no  person  to  guard  her,  exposed  to 
the  danger  aforesaid;  and  tbat  by  reason 
thereof  plaintiff  fell  or  was  precipitated 
upon  said  machinery  then  In  motlou,  and 
her  left  hand  was  caught,  mangled,  and 
lacerated  tber^n,  causing  the  loss  ol  three 
fingers  therefrom,  thereby  maiming  and 
crippling  tbe  plaintiff  permanently.  The 
defendants  demurred  to  tbe  complaint. 
The  demurrer  was  overruled,  an  answer 
filed,  and  upon  tbe  trial  a  Jury  returned 
a  verdict  for  the  plalntlft,  and  assessed  her 
damages  at  91,760  and  costs.  Judgment 
was  rendered  npon  the  verdict,  ftrom  which 
this  appeal  Is  taken,  and  an  order  denying 
defeadante*  motion  for  anewtrlal.  There 
is  no  dispute  but  that  the  child  was  In- 
jured, and  suffered  the  loss  of  her  fingers 
while  on  the  sweep  and  falling  upon  the 
machinery.  Thedefendants* counsel  states 
that  the  child  was  seated  upon  the  lever 
or  sweep,  and  while  riding  around  npon  It 
she  lost  her  balance,  and,  endeavoring  to 
recover  herself,  threw  her  left  hand  into 
the  cog-wheel,  "and,  unfortunately.  Just 
at  that  moment  It  was  passing  under  tbe 
smaller  wheel,  when  It  was  caught,  and 
three  of  her  fingers  crushnd,  so  that  they 
had  to  be  removed."  The  defendant 
Charles  Durfree,  the  son  of  the  other  de- 
fendant, was  In  charge  of  the  machinery 
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at  the  time  of  the  lujury.  This  tbe  father 
knew,  nnd  also  that  the  child  waa  riding 
arouD'l  upon  tbe  sweep. 

Apart  of  the  testlmuayof  thenhlld  Is 
that:  "I  was  sitting  on  the  sweep.  I 
was  going  around,  and  lost  my  balance, 
and  my  hand  got  in  the  wheel.  I  wan  at 
the  cow  corral  before  I  went  on  the 
sweep."  "Question.  How  far  away  was 
that  from  the  sweep?  Answer.  AboQt 
half  an  acre;  not  as  much  as  that. 
Charley  [meaning  young  Durfree]  called 
me.  and  said,  'Come  and  take  a  ride.* 
First  I  didn't  hear  bim.  and  said,  'What?* 
Then  he  said  it  again,  'Come  and  ride, 
Hannah;'  and  I  went  over  to  the  sweep, 
and  I  saw  Mr.  Duriree,  t^^anlng  the 
father,  the  other  defendant,]  and  he  bad  a 
uhorel  In  his  hand.  He  was  standing 
there  watching  me  go  over.  When  1  was 
getting  on  the  sweep  he  said,  *  Hannah, 
look  out;  there  might  be  some  danger  to 
your  hands  and  your  arms;'  and  1  said, 
'Oh. no;  there f?on't.'  He  was  In  tbe  com 
when  be  said  that,  and  then  X  went  on, 
and  had  gone  round  several  times,  and  I 
made  the  borse  gu  wheu  I  was  un  there, 
and  then  I  lost  my  balance.  First  I 
dropped  my  hat,  and  then  I  said, 'Charley, 
stop  the  horse;  I  want  to  get  my  bat.' 
And  he  said,  'Pick  It  up  tbe  next  time 
round.'  I  tried  to  pick  It  up,  and  I  lost 
my  balance,  and  my  haad  caught  in  tbe 
wheel  of  the  cog.  1  Arst  gut  uu  tbe  sweep 
near  the  horse,  and  Charley  said, 'Move 
up  towards  the  big  wheel  and  machinery.' 
Tbe  way  I  bapp«ied  to  lose  my  hat  was 
tbe  wind  bicwit  off.  When  I  came  round, 
and  went  to  pick  up  my  bat,  Charley 
made  some  motion,  and  the  hursR  jerked, 
and  that  is  tbe  way  I  lost  my  balance. 
The  horse's  name  is  Doc.  My  band  got 
caught  in  the  wheel.  I  didn't  fall  off  the 
sweep,  and  Charley  took  me  off,  and  car- 
ried me  to  the  bonse.  Some  ol  the  fingers 
were  cut,  and  tbe  ends  of  tbe  fingers 
dropped.  Charley  took  me  to  tbe  houfie. 
He  didn't  say  anything  that  I  remember. 
Mamma  hollered,  and  said,  'Charley,  you 
have  crippled  my  little  girl  for  life.'**  The 
child  is  tbe  daughterof  adomestlc  servant 
oi  tbe  defendants. 

It  Is  rlalmeil  by  tbe  defendants  that  the 
evidence  is  utterly  lasufiiclent  to  prove 
that  tbe  machinery  Is  at  all  dangerous; 
that  there  Is  no  proof  that  the  defendants 
wei-e  guilty  of  any  uogllgence.  In  this 
connection  it  is  further  said  that  the  evi- 
dence of  tbe  child  is  contradictory,  since 
upon  a  former  trial  she  testified  as  to  a 
material  matter  differently  from  what  she 
did  on  this  trial ;  and  that,  therefore,  ber 
testimony  Is  to  be  disr^arded,  and  that 
of  the  defendants, In  contradictionof  it, re- 
ceived, in  which  event  it  is  contended  tbe 
verdict  is  unsupported  by  evidence.  We 
do  nut  perceive  any  conflict  in  the  child's 
evidence,  as  contended  for.  Her  testimo- 
ny on  the  last  trial  was  somewhat  fuller 
than  upon  the  Brst,  but  there  was  no  con- 
tradiction by  one  uf  anytnlng  In  theuther, 
and  nothing  to  show  any  unreliability  on 
her  part;  in  tact,  she  was  In  many  re- 
spectH  sustained  by  the  evidence  of  the  de- 
fendants, it  docs  appear  from  tbe  evi- 
dence that  the  child  was  a  favorite,  both 
with  the  father  and  suo,  defendants,  and 


that  the  want  of  care  which  they  exer- 
cised in  permitting  a  young  child  like  this 
little  girl  to  get  upon  the  sweep  and  ride 
aroond  upon  it,  InTolvlng  a  risk  of  her 
getting  injured,  was  tbe  result  more  than 
anything  else  uf  a  desire  to  bavetbechlld's 
society  by  tbe  son,  and  of  a  dispusitiuu 
by  both  fatb3r  and  son  to  beinduigent  to 
ber;  but  these  motives,  commendable  as 
they  may  be  in  tbe  abstract,  cannot  excuse 
them  from  exercising  such  care  as  the  law 
requires  to  prevent  the  little  girl  from 
placing  herself  In  danger,  and  getting 
maimed  for  life.  We  du  not,  therefore, 
think  the  verdict  unsupported  by  evidence. 

It  is  further  claimed  that  tbe  instruc- 
tions asked  for  and  granted  were  errone- 
ous. One  ol  them  is:  "The  court  in- 
structs you  tbat  a  child  of  such  tender 
years  and  Immature  Judgment  as  to  be 
incapable  of  knowing,  comprehending, 
and  meaeuring  the  danger  to  which  it  Is 
exposed,  and  of  exercising  tbe  necessary 
precaution  in  guarding  against  it.  cannot 
he  charged  with  negligence  In  exposing 
itself  to  tbe  threatened  danger.  In  deter- 
mining this  proposition  in  connection 
with  this  case,  you  must  consider  the  age, 
sex,  and  all  cheeondltions  surrounding  tbe 
plaintiff  at  the  date  of  tbe  Injury,  as  dis- 
closed to  you  by  the  evidence."  We  do 
not  understand  this  Instruction  to  say  to 
tlie  Jury,  as  defendants  contend  that  the 
court  iuBtrucled  tbe  jury,  that  the  ma- 
chinery by  which  the  plaintiff  i-eceived  her 
injury  was  dangerous;  tor,  whether  the 
danger  to  the  child  existed  or  not.  tbey 
were  toid  It  was  "as  theevidencedisclosed 
it;"  that  Is,  existed  or  not,  as  the  evi- 
dence disclosed.  There  was  nothing  mis- 
leading in  telling  the  jury  tbat  tuey  were 
to  consider  all  the  conditions  surrounding 
the  plaintiff,  Including  her  age  and  sex.  In 
determining  from  the  evidence  as  to  tbe 
danger  she  may  have  been  exposed  to,  and 
ber  appreciation  of  it,  as  bearing  upon  tbe 
question  of  contributory  negligence. 

An  objection  Is  also  made  to  an  Instruc- 
tion that  tbe  Jury  are  instructed tbatlf  tbe 
plaintiff  was  in  peril  under  certain  circum- 
stances It  wuuld'beevtdence  of  negligence; 
thus,  as  is  claimed,  telling  the  Jury  that 
the  Injury  while  riding  on  the  sweep  was 
of  Itself  evidence  of  negligence,  "rbe  in- 
struction Is:  "If  you  shall  find  from  tbe 
evlditnce  that  at  tbe  date  of  the  alleged  In- 
Jury  tbe  sweep  referred  to.  In  Its  relation 
to  tbe  machinery,  was  a  dangerous  place 
for  tbe  plaintiff  to  ride,  and  shall  find  tbat 
while  tbe  defendants  were  using  said  ma- 
chinery, and  the  dt^endanta  had  reason  to 
know  the  same  waa  dangerous,  and  tbey 
knowingly  permitted  tbe  plaintiff  to  sit 
upon  and  ride  said  sweep,  in  dangerous 
proximity  to  said  machinery,  ber  parents 
or  other  guardians  not  being  present ; 
and  you  shall  further  find  tbat,  because  of 
the  tender  years  and  immature  judgment 
of  tbe  plaintiff,  she  was  Incapable  of  com- 
prehending and  guarding  againsttbe  dan- 
ger to  which  she  was  thereby  exposed ; 
and  you  shall  further  find  that,  while  she 
was  riding  under  tbe  conditions  and  ctr- 
cumstanceH  stated,  plaintiff's  hand  was 
caught  unci  injured  in  and  by  said  machin- 
ery .—that  It  would  be  evidence  of  negli- 
gence." As  we  understand  tbe  iustruc- 
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tlon.  It  Iiiforma  tbe  ]nry  that,  It  a  certain 
statu  of  facts  ezlats,  culmhiatlns  in  ptain- 
tltr's  Injnry,  finch  state  ol  facta  la  evidence 
of  negligence.  We  do  not  see  that  the 
clause  objected  to,  in  view  of  all  the  other 
portions  of  the  instrnctlon,  and  otbera 
given,  would  tend  to  mislead  tbe  Jury  as 
complained  of. 

Objection  Is  also  made  to  this  tustrnc- 
tlon:  '*And,  finding  tbe  facts  as  above 
stated,  yon  should  larther  find  from  the 
evidence  that  defendants  were  father  and 
son,  and  tbat  the  aon,  while  working  the 
marhinery  for  the  father,  invited,  request-, 
ed.  Induced,  or  permitted  the  plaintiff  to 
ride  on  said  aweep,  and  that  the  father 
kaew  of  her  so  riding,  or  bad  reason  to 
know  It  was  dangerous,  and  could  have 
removed  her,  or  caused  her  to  be  removed, 
therefrom,  or  could  have  stopped  aaid  ma- 
chinery, or  caused  tbe  same  to  bestopped, 
and  did  neither,  but,  on  the  contrary, 
both  he  and  the  son  suffered  ber  to  re- 
main, such  facta  would  shown^ligence  on 
tbe  part  of  the  defendants. "  It  Is  said 
tbat  In  this  Instruction  It  Is  not  clearly 
stated  bow  the  Jury  were  to  determine  as 
to  tbe  father's  responsibility;  tbat  the  Ju- 
ry might  have  be«n  irapressed  with  the 
idea  that  the  father  was  responmble  for 
tbe  son  as  bis  servant  inviting  the  plain* 
tiff  to  ride.  But  we  do  not  So  understand 
tbe  Instruction.  The  first  part  of  It  is  ' 
with  reference  to  the  state  of  facts  under 
which  it  appeared  in  evidence  that  thesuU 
invited,  permitted,  and  induced  the  plain- 
tiff to  ride  under  circumstances  of  danger 
to  her.  The  second,  that  the  father,  a  ware 
Of  the  danger  Into  which  she  had  been 
placed  by  the  conduct  of  tbe  son,  had  yet 
permitted  ber  to  remain  there  thus  ex- 
posed, when  he  could  have  prevented  her. 
The  jury  were  correctly  told  tbat  If  tbe 
state  of  facts  with  reference  to  each, 
somewhpt  different,  existed,  they  were 
both  responsible.  But  we  do  not  under- 
stand that  they  are  told  that  either  Is  re- 
sponsible for  the  negligence  of  the  other. 
We  perceive  no  prejudicial  error,  and  ad- 
vise that  the  Judgment  and  order  be  af- 
firmed. 

We  concur:  Yanclibf,  C;  Belohbb,  C. 

Pkr  Cdsuu.  For  the  reaaons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

87  Cal.  134  — — ^— 

McMBNOMir  V.  Baud.  (No.  12,759.) 
(Sitpreine  Gowrt  of  California.   Deo.  16, 1390, ) 

NDTBAKCB— LaWFCL  OCODPATlON—lNJONCnON. 

A  brasa  foandry  and  machinery  incident 
thereto  are  not,  prttna  fiusie,  nuisances,  and  in 
an  action  by  bd  aajolntng  proprietor  for  damages 
and  injanctlon,  where  the  evidence  shows  that 
the  smoke-fttscK  and  steam  escape-pipo  are  too 
low;  tbat  the  boilw  and  engine  are  not  properly 
Set;  that  the  fuel  is  not  such  as  should  be  used; 
that  the  dipping^  of  brass  castings  Indilutod  acids 
was  practiced  upon  the  sidewalk, — tbe  resulting 
annoyances  are  such  as  can  be  remedied,  and  an 
inlunctlon  restraining  detendant  from  pperatiog 
the  factory  at  all  ia  error,  and  must  be  modified. 
WOBXS,  J.,  disBentiiig. 

lo  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco ;  John  F. 
Finn,  Judge. 


'  John  Darcy,  {Otto  Turn  Snden,  of  conn-, 
sol,)  for  appellant.  Clunie  A  Fonoj*,  lor 
respondent. 

Per  Curiam.  The  plaintiff  and  defend- 
ant are  coterminous  owners  of  lots  of  21% 
feet  front  on  Fulton  street,  in  San  Fran- 
clsuo,  and  running  back  ISO  feet  to  Ash 
avenue.  Each,  with  his  family,  resided  on 
hts  lot.  there  being  an  open  space  of  only 
five  to  six  inches  between  their  faousea. 
Tbe  defendant  operated  a  small  brass 
foundry  on  tbe  first  or  ground  fioor  of  his 
house,  with  machinery  incidental  thereto, 
propelled  by  a  small  steam-euglne  bavins 
a  cylinder  of  six  Inches  diameter,  and  seT- 
en  Inches  stroke.  Tbe  principal  macbinny 
consisted  otturnit^  lathee  fortumlng  and 
polishing  brass.  The  objects  of  this  suit 
are  to  enjoin  tbe  operating  and  use  of  tbe 
founrlry  and  machinery,  on  the  ground 
that  they  are  a  nuisance  to  plaintiff,  and 
to  recover  $2,000  damages.  Tbe  all^a- 
tlona  of  the  complaint  regard  to  tbe 
nuisance  are  as  follows :  That  defend- 
ant has  erected  and  maf^ained  on  his 
said  premises,  and  used  and  operated  for 
the  two  years  last  past.  In  the  same  place, 
and  in  close  proximity  to  the  above-de- 
scribed premises  of  plalntiff,a  ateam-enidns^ 
and  boiler  and  latiie,  and  tbe  machinery  of 
a  brass  (oondry,  fuid  still  maintains,  uses, 
and  operates  the  same,  and  threatens 
to  continue  to  do  tbe  same;  that  be  has 
operated  and  used,  and  operates  and  uses, 
and  threatens  to  operate  and  use,  the 
samo  In  such  a  manner  as  to  disturb _aDd 
annoy  this  plaintiff,  and  this  plaintiff's 
mmiiy.  and  to  endagfi^r-.  the  safety  and 

hgaltb  of  tfc'ft  pl»TrFFfS7»ii»<  *Ma  pialntlff*B. 

family,  and  to  offend  the  senses  of  this 

plaintiff  and  his  faratly.  (4)  That  the 
presence  and  proximity  of  said  machinery, 
and  its  operation  and  use  by  defendant, 
has  greatly  injured  and  damaged  plaintiff. 
In  this:  That  the  defendant  has  nsed  said 
machinery  and  operated  the  same  for  the 
last  two  years  contlnuonaly,  ulght  and 
day,  ^nd  on  SuD^ays'and  At  'All  tlfb^, 
and  still  so  uses  and  threatens  to  and  will 
HO  use  it,  unless  restrained  by  this  court; 
that  said  machinery  constantly  produces 
Intolerable  Dotse,  which  deprives  plaintiff 
■ffmrtrrs  ramllyTltTrH  rest  and  enjoyment, 
and  has  produced  such  effect  tor  two  years 
last  past,  and  has  rendered  the  life  of  this 
plaintiff  and  that  of  his  family  miserable: 
tbat  by  the  iarring  tjiereof  said  building 
of  plaintiff  has  been  shaken  and  unsettled, 
and  the  walla  and  plagjipr  thnrnof  jtrp'f?'! 
qndcrac!fcd  :  thatdefendant  has  employed 
and  still  employe,  and  threatenes  to  em- 
ploy, unskilled  employes  tit  and  about 
Raid  machinery,  and  thereby  has  endan- 
gered, and  will  endanger,  tbe  safety  of  thto 
plaintiff,  and  tills  plaintiff's  family,  and 
thereby  keeps  them  in  peril  of  their  lives, 
and  will  so  keep  them ;  that  thereby  the 
value  of  this  plaintiff's  said  property  baa 
been  and  Is  become  greatly  Impaired  In 
value,  and  this  plaintiff  Is  and  will  be  un- 
able to  rent  the  same,  and  will  be  com- 
pelled to  abandon  the  same,  unlejts  defend- 
ant be  reatralned  from  operating  the  same 
machinery."  Tbe  answer  denies  tbat  the 
operating  of  the  foundry  and  machinery 
is,  or  ever  was,  a  Dttlsance,  and  denies  all 
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aTermentfl  ten^nK  to  proro  tbe  nuisance. 

Ab  to  the  alleiEed  nnliiance  and  damage, 
the  cunrt  found  tbe  lullowlns  lacta: 
"That  daring  all  said  tlmm  he,  said  de- 
fendant, nsed,  operated,  and  maintained 
the  Bume  said  foundry  and  machinery,  en- 
gloe  and  boiler.  In  Huch  a  manner  ae  to 
disturb  and  annoy  the  plalutlCTand  bla 
family,  and  to  endangrer  the  safety  and 
health,  and  to  offend  tbe  senses,  of  the 
plaintiff  and  bis  family.  Foattb.  That 
tbe  pneence  and  proximity  of  said  ma- 
chinery, and  Its  operation  and  use  by  de- 
fendant, as  aforesaid,  Kreatly  injured  and 
damaged  plaintiff  and  hia  property.  That 
tbe  defmdant,  during  all  of  said,  two 
yean  next  bdore  tbe  commencement  of 
this  action,  used  and  operated  said  en- 
gine, boiler,  and  machinery  at  unusual 
and  nnaeaaonable  hours,  night  and  day, 
and  on  Sundays,  and.  that  such  use  and 
operations  causedv^tolerable  noise,  pro- 
duced o^ffeaslve  fumes,  ship"",  iHpolcBi  and 
MQot.  whlth  rttenaeo  to^and  within  the 
said  premises 'or  piainti£l;J  that,  by  the 
Jarring  caosed  by  tbe  operation  of  said 
machinery  and  engines,  tbe  said  ballding 
of  plaintiff  was  continuously  shaken  and 
unsettled,  tbe  walls  and  plastering  there- 
in broken  and  cracked,  and  eaid  house 
rendered  unsafe  as  a  dwelling,  and  there- 
by  greatly  endangered  the  Itreaand  safety 
of  the  plaintiff  and  his  family;  that,  on 
account  of  all  thereof,  the  said  property 
of  plaintiff  has  been  greatly  Impaired  and 
depreciated  in  value,  and  tbe  life  and  ex- 
istence of  plaintiff  and  his  family  rendered 
uncomfortable  and  miserable,  and  tbMr 
health  Impaired.  Flftb.  That  by  reason 
of  tbe  premises,  plaintiff  has  been  dam- 
aged in  the  sum  of  two  thousand  dollars. 
Sixth.  That  the  maintenance  uf  said 
foundry,  and  the  use  and  operation  of 
■aid  engine,  boiler,  and  machinery,  is,  and 
during  all  of  said  times  has  been,  a  nui- 
sance on  said  premises  of  defendant,  and 
to  said  plaintiff  and  hts  family,  upon 
plaintiff's  said  premises.  Seveatb.  That 
tbe  said  location  of  said  foundry  Is  in  a 
residence  portion  of  the  said  city  of  San 
Francisco,  and  Is  in  an  unsuitable  place 
for  tbe  location  of  such  works."  As  a 
condition  f)f  denying  defendant's  motion 
for  new  trial,  the  damages  were  reduced 
tn91.:!00.  Tbe  judgment  perpetually  en- 
joins the  defendant  "from  erecting,  main- 
taining, having,  keeping,  or  operating  on 
said  premises  of  defendant  described  In 
the  pleadings  and  records  herein,  said 
brass  foundry  and  macbine-ahop,  boiler 
and  engine,  or  any  foundry  or  macbtne- 
shop,  boiler  or  engine,  causing  noises, 
smoke,  or  other  effluvium  injurious  to 
health,  offensive  to  tbe  senses,  or  an  ob- 
struction to  tbe  free  use  of  plaintiff's  prop- 
erty described  herein."  And  further  or- 
ders and  decrees  that  a  permanent  Injunc- 
tion issue  to  defendant  and  bis  servants 
and  employes,  "requiring  blm  aud  them 
and  each  of  them  to  perpetually  refrain 
from  haviug,  malntiilning.  operating,  or 
contlnnlng  the  use  of  said  brass  foundry 
and  mHchlne-sbop,  boiler  and  engine,  or 
either  thereof,  on  tbe  said  premises  ol  de- 
fendant, and  requiring  him  and  them,  and 
each  of  them,  to  perpetually  refrain  from 
having,  erecting,  maintaining,  or  operat- 


ing any  brass  foondry,  or  fbundry  or  ma- 
CDuiMdiop,  holler  or  raiglne,  tl»reon,caiiB- 
tag  noises,  smoke,  or  other  effluvium  in|a- 

rlouB  to  health,  offensive  to  tbe  senses,  or 
an  obstraction  to  tbe  free  use  of  plaintiff's 
property  described  herein,  and  that  aald 
nuisance  now  maintained  on  said  prerafaes 
of  defendant  be  abated."   The  defendant 

as  appealed  from  the  Judgment  and  from 
an  order  denying  bis  motion  for  a  new 
trial,  and  bla  eonnsel  here  contend  that 
the  evidence  Is  Insuffldenfc  to  JnstAfy  tbe 
findings,  and  that  tbe  findings  do  not  sup- 
port the  Judgment. 

1.  As  to  the  effect  of  tbe  mnning  of  the 
foundry  and  machinery,  upon  the  plaintiff 
and  bis  family  and  bis  propertyc-tbe  evi- 
dence Is  extremely  conflicting.  |On  the 
part  of  tbe  plaintiff  It  tends  to  prove  that 
tbe  defendant  operated  tbe  foundry  and 
machinery  in  such  a  manner  as  to  offend 
the  senses  of  the  plaintiff  and  his  family, 
and  to  Interfere  with  the  comfortable  en- 
joyment of  their  realdence.  To  this  ex- 
tent tbe  findings  are  Justified  by  tbe  evi- 
dence, notwithstanding  the  conflict,  and 
entitle  the  plaintiff  to  an  adequate  remedy 
by  injunction.  But  so  far  as  tbe  findings 
exceed  this,  I  think  they  are  not  Juatlfied 
by  the  evidence.  Tbe  evidence  does  not 
Justify  the  findings  that  tbe  noise  waa'ln- 
tolerable."  that  said  building  of  plaintiff 
woa^contlnnously  "shaken  and  unsettled, 
that  said  house  was  rendered  "unsafe"  as 
a  dwelling,  that  the  llresot  theplalntifl 
and  bis  family  were  **  endangered  or  ren- 
dered "miserable,"  or  that  their  health 
was  "Impaired."  Tbe  points  to  which 
the  evidence  was  directed  were  annoy- 
ances (1)  by  smoke  and  soot.  (2)  by  noise 
and  jarring  of  machinery,  (3)  by  noisome 
smells,  and  (4)  by  obstruction  of  side- 
walk. There  is  no  finding,  and  no  evi- 
dence to  justify  a  finding,  that  either  of 
these  cansss  of  annoyance  and  injury  to 
plaintiff  was  necessarily  Incident  to  the 
proper  operation  of  the  foundry  or  ma- 
chinery complained  of.  Indeed,  tbe  evi- 
dence tends  to  prove  that  the  Injurious 
effects  may  be  remedied  without  enjoining 
tbe  running  of  the  foundry  or  machinery, 
and  that  it  was  only  the  Improper  and 
negligent  manner  of  mnnfng  tbem  that 
caused  tbe  Injurious  effects  upon  the  plain- 
tiff and  his  property.  It  is  said  that  tbe 
smoke-stack  and  tbe  steam  escape-pipe 
are  too  low,  that  the  boiler  and  engine 
are  not  properly  set,  and  that  the  fuel  is 
not  such  as  should  be  used.  There  Is 
no  pretense  that  tbe  "dipping**  of  brass 
castings  in  diluted  acids,  upon  the  aide- 
walk,  was  necessary,  or  that  snch  dipping 
might  not  be  done  at  some  other  place 
from  which  the  fumes  would  not  reach 
plaintiff's  house,  nor  that  tbe  Improp- 
er obstruction  of  tbe  sidewalk  was  nec- 
essary to  the  proper  operation  of  tlie 
foundry  or  maehinery.  A  Brass  fimmdzy, 
aud  macbinory  incident  thereto,  are  not 
prima  facte  nuisances;  and  a  plaintiff 
who  complains  of  tbem  must  allege  and 
prove  that  they  are  such  by  reason  of 
their  peculiar  location  or  tbe  Improper  or 
negligent  manner  in  which  they  are  con- 
ducted. Therefore,  where  tbe  injarlous 
effects  complained  of  may  be  prevented 
without  abating  or  enjoining  the  works 
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or  th«  operations  thereof  entirely,  onlj 
the  cauaee  of  the  epeelfle  inJurlonB  elTecte 
proved  ahould  be  enjoined.  If,  forez&m> 
pie,  the  canee  be  the  prodnctlon  and  es- 
cape of  smoke  and  aoot  in  such  a  way  as 
that  tbey  peoetrate  plaiotiff's  premisefl  to 
his  Injary,  the  remedy  by  Injunction 
aboald  be  restricted  to  this  specific  Injury, 
and  leave  the  deft'odunt  at  Utierty  to  op- 
erate his  worlts.  if  he  can.  and  elects  to  do 
so,  iu  euch  a  manner  as  to  remove  the 
caase  and  prevent  tlie  Injury.  Tneboer  v. 
Railroad  Co..  66  Cal.  171^  4  Pac.  Rep.  1162; 
Bnlllvan  v.  Boyer.  72  Cal.  248. 18  Pac.  Rep. 
666;  Cooley,  Torts.  (2d  £d.)  p.  714  etseq.; 
Wood.  Nuls.  §§  144.  151,556,559,665;  Car> 
son  V.  Railroad  Co..  85  Cal.  332;  Brown 
T.  Kentfleld,  50  Cal.  129.  The  flrst  part  of 
the  InJnDctloD  In  this  case  rpstrains  thede> 
fendant  from  operatiuK  the  tuundry  or 
machinery  complained  of,  In  any  uianner 
or  at  all ;  and  the  second  part  restrains 
him  from  operating ''any  lonndry  or  ma- 
chine Bbop,  boiler  or  enKlne.  eanslng 
noises,  amobe.or  other  effluvium  injurious 
to  health,  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  platntltt's 
property  described  ht>rein. "  Bven  tbis  last 
part  la  too  general.  It  Is  not  confined  to 
such  noises,  smoke,  and  effluvium  as  shall 
be  Injurious  to  the  health  orolTenHlve  to  the 
senses  of  the  plaintiff,  or  to  the  occupnnts 
of  bis  property.  That  tlie  Injunction 
should  be  mnciifled  is  apparent,  but,  on 
account  of  the  ezagKerated  fludlngs  of 
fact  not  Justified  by  the  evidence,  the  ex- 
tent of  the  modification  cannot  be  deter- 
mined here.  The  judgment  and  order  are 
therefore  reversed,  and  the  causa  remand- 
ed for  a  new  trial. 

WoBKB,  J.,  dissents. 


«r  Cal.  I« 

CbalIj  v.  Board  op  Dibrctors  of  Pobo 

IBBIOATION  DlST.    (No.  14.(fflH.) 

(Aiftrme  Court  qf  California.  Deo.  is,  1890.) 

ISUSATIOK  BOXDS— CoSriBMATIOH— FROCBBDIItaB 

IV  Rbh. 

1.  St  CsL  1887.  p.  29,  koown  as  the  **  Wright 
Act, "  wthoriMd  the  ornnizstlon  of  Irriffstton 
distriote,  witb  boards  «  directors,  who,  after 
determining  the  necessary  amounts  to  be  raised, 
should  snbmit  the  qnestloa  of  the  Issne  of  bDods 
tberefor  to  the  qnalifled  voters  at  a  special  elec- 
tion. Si.  18b8,  Ik  81S,  sQpplemetLtal  to  the  Wright 
aot,l«ovided  ^oimflrmationof  prooendingaZuV 

Issue  and  sale  of  bonds  issued  thoreondw  by 
a  special  proceeding  in  the  snperior  oourt  on  pe- 
tition of  the  board  of  directors  afternotloe  given 
and  pablished  in  a  prescribed  manner.  Held, 
that  an  order  of  oonflrmation  entered  In  such 
prooeedlnga  la  oascluslve,  as  to  a  mnMr  compll- 
snoe  with  sU  Ow  jcovislona  of  Qw  Wnght  aot,  on 
a  iand-owner  of  the  district  nbo  did  not  appear 
at  the  oonflroiatiou  proceedings,  bat  who  aeeks 
to  enjoin  the  sate  of  tne  bonds. 

2.  The  oonflrmation  inroceeding  being  a  pro- 
oeedinfT  in  rem,  the  land-owner  is  Dound  thereby 
If  there  has  been  due  pnblioation  of  notice  in  ao- 
oordaoce  with  the  terms  of  the  statute,  notwith. 
■tandlng  there  has  hem  nopetaonal  •arvloe  upon 
him. 

Commissioners*  decision.  In  bank.  Ap- 
peal from  superior  court,  Stanislaus  coun- 
ty; WiixiAM  O.  Mi.-'  OR,  Judfre. 

L.  J.  Maddux,  fur  uppeliaut.  Wrl)i:bt  & 
Haecu  and  A.  L.  Sboaest  for  respuudent. 


Bblchbb,  0.  C.  An  Irrigation  district, 
known  as  the  "  Poso  Irrigation  Dlstrlet,  * 
was  organised  by  the  board  of  supervisors 
of  Kern  county  under  the  aot  passed  by 
the  l^slature  of  this  state,  and  common- 
ly called  the  "Wright  Act."  St.  1887.  p. 
29.  A  board  of  directors  fur  the  district 
was  elected,  and  the  members  qualified 
and  entered  upon  tbe  discharge  of  their 
duties.  In  performance  of  the  duties  pre- 
scribed by  tbe  act,  tbe  board  estimated 
and  determined  that  tbe  amount  of  9500,- 
000  was  necessary  to  be  raised  for  the  pur- 
pose of  Gonstractlng  necessary  IrriKatlng 
canals  and  works,  and  acquiring  the  nec- 
esBury  property  and  rights  therefor*  and 
otherwise  carrying  out  tbe  provisions  of 
the  act  Thereupon  the  board  called  a 
special  election,  to  be  held  on  a  day  named, 
at  which  was  submitted  to  the  qualified 
electors  of  the  district  the  question  wheth- 
er or  not  tbe  bonds  ot  the  district  should 
be  issued  iu  ths  amount  so  determined. 
Notice  ot  the  election  was  Kiven  and  pnb- 
Ilsbed  In  the  manner  and  for  tbe  time  pre- 
scribed by  the  act,  and  the  election  was 
held  pursuant  to  tbe  call.  When  tbe  re> 
turns  lit  the  election  were  canvassed.  It 
was  found  and  determined  that  a  majori- 
ty of  the  votes  cast  were  In  favor  of  tbe 
issuance  ot  the  bonds,  and  thereupon  tbe 
board  ordered  that  bonds  of  the  district 
to  the  amount  ot  9500,000  be  Immediately 
prepared  and  Issued  in  the  manner  and 
form  provided  by  the  act.  Subsequently 
tbe  board  made  another  order  that  the 
bonds  to  tbe  amount  of  $200,000  be  offered 
tew  sale.  All  ot  the  foregoing  proceedings 
were  apparently  r^nilar,  and  In  compli- 
ance with  tbe  provisions  ot  tlie  Wright  act. 
After  tbe  entry  of  tbe  order  for  tite  sale  of 
the  bonds,  the  board  of  directors,  under 
tbe  act  supplemental  to  the  Wright  act, 
"and  to  provide  for  the  examination,  ap- 

{)roval,  and  cuDflnuatlon  ot  proceedings 
or  tbe  Issue  and  sale  of  bonds  Issued  un- 
der tbe  provisions  of  said  act,"  (St.  1888. 
p.  213,1  commenced  a  special  proceeding  in 
tbe  superior  court  ot  Kern  county  tor  tbe 
purpose  ol  having  all  the  proceedings  for 
the  organisation  of  tbe  district  and  the 
Issue  ot  the  bonds  judicially  examined,  ap- 
proved, and  confirmed.  A  petition  for 
confirmation,  In  due  form,  was  filed,  and 
thereupon  tbe  court  fixed  ii  day  for  tbe 
bearing  ot  tbe  petition,  and  orderei  no- 
tice to  be  given  and  published  for  the  time 
and  In  tbe  manner  prescribed  by  the  act ; 
and  in  pursuance  of  this  order  notice  in 
proper  tormwas  duly  given  and  published. 
At  tbe  time  appointed  the  matter  was 
heard  upon  oral  and  documentary  evi- 
dence, and  thereafter  the  conrt  filed  Its 
findings  of  fact  and  conclusions  oflaw,and 
entered  Its  Judgment,  approving  and  con- 
firming all  of  the  proceedings  for  tbe  or- 
ganization of  tbe  district  and  for  the  Issue 
of  bonds;  and  It  "further  ordered,  ad- 
judged, and  decreed  that  tbe  said  Poso 
irrigation  district,  ever  since  its  organise* 
tloQ  as  aforesaid,  has  been,  and  now  Is.  a 
duly  and  legally  organized  Irrigation  dis- 
trict, and  that  it  possesses  full  power  and 
authority  to  issue  and  sell,  from  time  to 
time,  the  bonds  of  said  district,  to  the 
amount  of  five  hundred  thousand  dollars.** 
The  plaintiff  heroin  did  not  appear  In  tbe 
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conflrraatlon  proceedloKS,  but  after  the 
entry  o(  tbu  Judgment  ot  L-uDflrmatton  be 
eommenced  this  action  to  obtatn  a  decree 
«n]olnlns  the  sale  of  the  bonds. 

For  the  purpose  ol  showlngr  that  tbe 
plaintiff  Is  a  proper  party  to  bring  the  ac- 
tion, the  complaint  alloges  that  helHthe 
owner  of  InndM  within  the  dltntrtct.  and 
that  they  will  be  subject  tu  asseesment  to 
raise  money  to  pay  tlie  hondn  if  they 
shuutd  be  uold.  It  then,  after  stating 
facts  suttlcleiit  to  show  that  there  was.  In 
form,  a  regular  organliutlon  of  tbe  dis- 
trict, and  an  apparent  compliance  with 
the  provisions  ut  tbe  statute  for  tbe  Issue 
of  bonds,  proceeds  to  allege  that  tbe  board 
of  directors  has  no  power  to  issue  or  sell 
the  bonds,  because — First,  tbe  petition 
which  was  presented  to  the  board  of  su- 
pervleore  tor  tbe  organization  of  the  dis- 
trict was  not  in  trntb  signed  by  50  free- 
boldera,  nor  by  a  majority  of  thefreebold- 
ere,  then  or  at  any  time  owning  land 
within  the  proposed  district,  and  that  not 
more  than  80  ot  tbe  persons  whose  names 
purport  to  have  been  signed  to  the  peti- 
tion ever  were  Ireeholders  within  the  dls* 
trlct;  aeeoDd,  tbe  notice  ot  the  time  and 
place  when  and  where  the  election  tor  the 
oi^anizatlou  ot  tbe  district  would  be  held 
wasnot  Intact  published  tor  the  lull  period 
prescribed  by  law;  thlrti,  tbe  lands  of 
plaintiff  were  not  susceptible  ot  Irrigation 
by  tbe  same  system  of  workp  applicable 
to  the  other  land  of  the  district,  and  they 
would  n<it  he  benefited  by  Irrigation 
thereby;  fonrtb,  the  notice  of  tbe  special 
election  apon  the  question  whether  bonds 
should  be  Issued  was  not  published  or 

ftosted  for  the  lull  period  prescribed  by 
aw ;  Sfth,  tbe  board  of  directors  wrong- 
fully and  unlawfully  estimated  and  de- 
termined that  It  was  necessary  to  raise 
^500,000  for  the  purposes  of  the  dlatrlct, 
when  in  fact  It  was  necessary  to  raise 
only  f200,0(>0  fur  those  purposes.  Tbe  an- 
swer of  the  defendant  sets  up  thejudg- 
ment  of  confirmation  in  bar  ot  the  action, 
and  Is.  In  effect,  that  the  matters  of  Irreg- 
ularity and  Illegality  stated  In  the  com- 
plaint were  conclusively  determined  by 
that  Judgnieni.  To  tbe  answer  the  plain- 
tiff filed  a  general  demurrer,  and  thereup- 
on, tbe  vital  question  In  the  case  being 
whether  the  plaintiff  was  estopped  by  the 
judgment  ot  conflrmatlon,  the  parties 
stipulated  that  final  judgment  should  be 
rendered  In  accordance  with  the  decision 
upon  the  demurrer.  The  court  overruled 
the  demurrer,  and  rendered  Judgment  for 
tbe  defendant.  From  that  Judgment  the 
plaintiff  appeals. 

There  can  no  longer  be  any  questton 
tbat  the  Wright  act  Is  constitution al,  and 
that  irrigation  districts  organized  under 
its  provisions,  like  reclamation  districts, 
are  public  corporations.  Irrigation  Dist. 
V.  Williams,  76  Cal.  360,  18  Pac.  Kep.  379; 
Irrlgathm  Dlat.  v.  De  Lappe.79  Cal.  351,  21 
Pac.  Rep.  82b.  The  districts  are  author- 
Issd  to  construct  Irrigation  works,  and  to 
that  end  to  Issue  bonds  bearinE  Interest 
at  tbe  rate  ot  6  per  cent,  per  annum,  tlie 
interest  payable  seml-annuti-lly,  and  tbe 
principal  in  Installments  extending  over 
iiii  years.  These  bonds  are,  from  time  to 
time,  to  be  offered  for  sale,  and  to  be  sold 


to  the  highest  reaponslbto  bidder,  provid- 
ed tbat  not  lees  than  90  per  cent,  of  their 
face  value  shall  be  accepted;  and  they  are 
to  be  paid,  interest,  and  principal,  by  reve- 
nue derived  from  au  annual  assessment 
upon  the  real  property  ot  the  district.  It 
Is  a  matter  ot  every-day  observation  that 
bonds  bearing  sacb  a  rate  of  Interest,  and 
about  whose  validity  and  payment  at  ma- 
turity there  is  uo  question,  can  be  readily 
sold  fur  considerable  more  than  their  face 
value,  while  bonds  which  are  liable  to  be 
assailed  and  questioned  years  after  tlieir 
Issue,  by  any  one  who  is  required  to  con- 
tribute to  their  payment,  are  relactantly 
taken  at  any  price.  It  was  donbtlass  fur 
the  purpose  of  settling  all  these  matters 
in  advance,  and  thereby  making  the 
bonds  of  Irrigation  districts  more  readily 
salable,  and  at  better  prices  than  they 
would  other witre  command,  that  the  legis- 
lature passed  the  conflrmatlon  act,  pro* 
viding  tbat  the  dietrlcta  might,  before  of- 
fering any  ot  tbeir  bonds  for  sale,  have  all 
questions  affecting  their  validity  Judicial- 
ly and  finally  determined.  The  confirma- 
tion proceeding  is  denominated  In  tbe  act 
a  special  proceeding,  and  it  Is  clearly  In 
the  nature  of  a  proceeding  to  lem,  the  ob- 
ject being  to  determine  the  Btatus  of  the 
district,  and  Its  power  to  issue  valid 
bunds.  Tbe  fifth  section  ot  the  act  Is  as 
follows:  "Upon  the  hearing  ot  such  spe- 
cial proceeding  the  court  shall  have  pow- 
er and  jurisdiction  to  examine  and  deter- 
mine the  legality  and  validity  ot  and  ap- 
prove and  confirm  each  and  all  ut  the  pro- 
ceedings for  the  organisation  of  said  dis- 
trict under  the  provisions  of  the  said  act 
[Wright  act]  from  and  including  the  petl- 
tiun  fur  the  organisation  of  the  district, 
and  all  other  proceedings  which  may  af- 
fect the  legality  or  validity  of  said  bonds, 
and  the  order  for  the  sale,  and  the  sale 
thereof."  ijt.  ISSD.  p.  312.  That  tbe  legis- 
lature had  power  to  passaa  act  to  accom- 
plish tbe  purposes  Intended  by  tbls  act 
cannot  be  questioned.  Nor  is  it  pretended 
that  tbe  appellant  did  nut  have  notice  of 
tbe  cunflrmation  pruceedlngs,  or  that  he 
was  in  any  way  or  for  any  reason  pre- 
vented from  appearing  therein,  and  rais- 
ing all  the  objections  which  he  now  seeks 
tu  raise.  The  contention  is  simply  that 
no  process  Issued  in  those  proceedings 
was  served  on  him  personally,  and  hence 
that  he  was  not  obliged  to  appear,  and 
his  rights  are  not  bari'ed  by  tbe  judg- 
ment, hut  he  Is  at  liberty  now  to  make 
**any  attack  upon  the  proccedingfi  for  the 
issue  of  bonds,  Including  the  proceedings 
for  the  organ IxatioD  ot  tbe  district,  that 
be  could  bave  made  had  there  been  no 
Judgment  of  confirmation. "  To  bold  oth- 
urwlse,  It  Is  claimed,  would  have  the  effect 
of  depriving  him  of  bis  property  withont 
due  process  of  law. 

It  will  be  observed  that  the  question  is 
not  whether  the  valuatl<m  of  tbe  land  for 
the  purposes  ol  assessment  can  be  made 
and  definitely  fixed  without  further  no- 
tice to  tbe  land-owner,  nor  whether  the 
assessment  can  be  collected  without  fnr^ 
ther  notice,  but  it  la  simply  whether  the 
notice  by  publlcatinu  and  posting  was 
Huffivlent  to  give  tbe  court  Jurisdiction  to 
determine  tbat  the  proceedings  taken  for 
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tbe  organliatlon  and  on  bebtilf  n(  the  dis* 
trlct  were  sucb  as  will  enable  the  dlutrlct 
to  create  a  valid  debt  to  be  paid  by  tbe 
levy  of  asBPRBments  In  the  manner  provid- 
ed by  the  Wright  act.  In  our  opinion  the 
contention  of  appellant  cannot  be  am- 
talned.  It  wuh  not  necL-ssai-y,  we  think, 
that  personal  service  be  made  upon  all  or 
any  of  tbe  land-owners  of  the  district  In 
order  to  give  the  court  jurisdiction  and 
power  to  render  a  Judgment,  valid  and 
blndinjjf  as  ai^ainst  them  and  all  *he 
world,  upon  all  the  questions  involve^  *i 
tliecase;  and  thin  view  seems  to  be  weil 
supported  by  the  authorities.  In  Fennoy- 
er  V.  Neff.95  U.  S.727,— a  caselarffely  relied 
on  by  appellant,— the  supreme  court  of 
the  United  States  held  that,  where  the  en* 
tire  object  of  the  action  Is  to  determine 
the  personal  rights  and  obligations  of  the 
defendants,— that  Is,  where  tbe  suit  Is 
merely  in  persocain,— constructive  service 
by  publication  upon  a  non-resident  of  the 
state  is  insufficient  for  any  purpose,  and 
at  the  same  time  declared  thafsuch  serv- 
ice may  answer  in  all  actions  which  are 
substantially  pniceedlngs/n  rem.*  In  this 
state  constructive  notice,  given  in  such 
way  as  Is  provided  by  atatute,  ol  proceed- 
ings for  tbe  probate  of  wills,  and  of  all 
pruceecllngs  in  the  administration  of  es- 
tates of  decedents,  bag  always  been  re* 

garded  as  sufficient.  In  State  v.  Mc- 
lynn,  20  Cal.  233.  it  was  held  that  the 
probating  of  a  will  was  a  proceeding  in 
rem,  and  that  tbe  decree  admitting  a  will 
to  probate  was  conclusive  not  only  npon 
tbe  parties  who  were  before  the  court,  but 
upon  all  other  persons.  In  its  opinion  the 
court  quotes  tbe  following  language,  used 
by  the  supreme  court  of  Vermont  In 
Woodruft  V.  Taylor,  20  Vt.  65 :  "The  pro 
bate  of  a  will  I  conceive  to  be  a  familiar 
instance  of  a  proceeding  ia  rem  In  this 
stace.  The  proceeding  is  in  form  and  sub- 
stance upon  the  will  Itself.  No  process  Is 
issued  against  anyone:  but  all  persons 
Interested  in  determining  tbe  state  or  con- 
dition of  tbe  instrument  are  constructive- 
ly notlAed,  by  a  newspaper  publication, 
tu  appear  and  contest  the  probate;  and 
the  judgment  is  not  tbafe  this  or  that  per- 
son shall  pay  a  sum  of  money  or  do  any 
particniar  act.  but  that  the  instrument  is 
or  is  not  the  will  of  tbe  testator.  It  de* 
termines  the  fifaf  o£  of  the  subject-matter 
of  the  proceeding.  The  Judgment  is  upon 
the  thing  itself;  and,  when  the  proper 
steps  required  by  law  are  taken,  the  Judg- 
ment is  conclusive,  and  makes  the  Instru- 
ment as  to  all  the  vorld  (at  least  so  far 
as  the  property  of  the  testator  within  this 
state  is  concerned)  Just  wbat  the  Judg- 
ment declares  it  to  be."  See,  also.  In  re 
Warfield's  Will,  S3  Cal.  51;  Rogers  v. 
King.  id.  72;  Halleck  v.  BIoss,  Id.  266;  Tr- 
win  V.  Scriber.  18  Cal.  50U.  So  In  an  ac- 
tion brought  against  tbe  land  and  all 
owners  and  claimants,  known  and  un- 
known, to  recover  a  street  assessment.  It 
has  been  held  that  constructive  service  of 
process  may  be  sufficient  to  authorize  the 
court  to  render  a  Judgment  whlcb  is  con- 
cluMve  and  binding  upon  all  the  world 
until  re^'ersed  on  appeal  or  set  aside  by 
some  direct  proceeding  bruugbt  lor  that 
purpose.   Mayo  t.  Ao  Loy,  32  Cal.  ^7; 


People  r.  Doe  1,034,  36  Cal.  220i  Eitel 
V.  Foote,  39  Cal.  439.  Ho,  too.  In  insolven- 
cy proceedlngsit  has  been  held  that  notice 
by  publication  is  sufficient  to  give  tbe 
court  jurisdiction  over  the  subject-mat- 
ter and  Vie  parties.  Bennett  v.  HIn  Cred- 
itors. 22  Cal  3»;  Frledlunder  v.  Luucks.  34 
Cal.  18;  Arnold  v.  Kahn,  67  Cal.  473.  S 
Fac.  Rep.  36.  Many  other  analogous 
cases  nil;j;ht  he  cited,  but  we  think  the 
above  sufficient. 

The  decision  lu  Mnlligun  v.  Smith.  5!) Cal. 
200.  cited  by  appellant.  Is  n<tt  In  conflict 
with  what  has  been  paid.  That  case  was 
ejectment  to  recover  possession  of  a  lot  of 
land,  which  had  been  sold  to  pay  an  as- 
sessment under  the  Montgomery -A  venue 
act.  The  act  required  that  a  petition, 
signed  by  a  majority  of  the  owners  In 
frontage  of  the  property  to  be  charged 
with  the  costs  of  the  Improvement,  be  pre- 
sented to  the  mayor;  that  aboard  of  pub- 
lic works  be  then  organised,  and  that  It 
make  a  report  showing  the  benefits  and 
damages  resnltlng  from  the  Improvement 
to  each  piece  of  property  within  the  dis- 
trict to  beasEWrised;  and  that  the  report  be 
presented  to  the  county  court  for  approv- 
al and  confirmation.  This  court,  on  page 
231.  said:  "In  no  part  of  the  statute  does 
it  appear  that  any  provisions  were  made 
for  any  notice  to  be  given  to  property 
owners  of  the  proceeding  authorized  tu  be 
taken  before  the  mayor,  or  of  the  proceed- 
ings by  the  board  of  public  works,  or  in 
the  connty  court,  against  tbe  property  de- 
clared to  be  benefited  by  the  opening  of 
tbe  avenne.  No  personal  notice  was  In 
fact  given  to  the  defendant  of  the  presen- 
tation of  the  petition  or  of  any  of  tlie  acts 
of  the  board.  Neither  the  mayor  nor  the 
hoard  was  required  to  give  notice  until 
tbe  board  had  completed  the  report  of  Its 
work.  Then  the  statute  required  It  to 
publish  a  notice  for  twenty  days  In  two 
dally  newspapers  printed  and  pnbllahed  In 
the  city  and  county  of  San  Francisco,  that 
the  report  would  be  open  for  the  Inspec- 
tion of  all  parties  Interested,  at  tl»e  office 
of  the  board,  everj'  day,  during  ordinary 
business  hours,  for  thirty  days."  And 
again,  on  page  232 :  "  Nowhere  in  the  stat- 
ute is  the  petition  made  part  of  the  report 
or  of  the  data  or  documents  used  In  mak- 
ing It.  Nor  Is  it  anywhere  required  that 
the  board  or  the  mayor  shall  return  It  to 
the  court  or  file  it  there  or  elsewhere.  The 
court  had,  therefore,  no  Jarisdlctlon  of  the 
petition,— no  power  to  adjudge  tipon  Ita 
execution,— and  It  could  not  assume  juris- 
diction of  It,  or  by  Its  Judgment  decide  up- 
on Its  sufficiency  and  ralidtty  so  as  tu  con- 
clude the  defendant;  and  In  adjudicatiug 
upon  the  report  Itself  tbe  court  acquired 
no  Jnriadlctton  of  tbe  person  or  property 
of  the  defendant,  so  as  to  determine  hie 
rights.  Both,  it  is  true,  were  within  the 
territorial  limits  of  the  jnrisdictlon  of  tbe 
court,  but  no  actual  or  substituted  pro- 
cess of  law  bad  been  served  upon  one  or 
the  other. "  It  was  accordingly  held  that 
tbe  court  below  rightly  admitted  evidence 
to  show  that  the  petition  was  not  signed 
by  tbe  owners  of  a  majority  In  frontage  ol 
the  lands  assessable  for  the  opening  of  the 
avenue.  On  the  otberhand,our  attention 
iH  called  to  Lent  v.  TIIIbuu,  72  Cal.  404, 14 
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pHC.  Bep.  71,tn  wtilcb  waB  Involved  the 
valldUy  of  the  proceedlnsu  taken  for  the 
wldenlDK  ot  Dnpoat  street  In  t3ie  dty  and 
flonnty  of  San  Francisco,  under  tbeprovla- 
lunB  ol  nn  act  passed  for  tbat  purpose.  It 
was  held.  In  an  aMe  and  elaborate  opinion 
by  Mr.  Justice  Templk,  that  notice  by 
puWicutlon,  as  required  by  the  act,  was 
eulflcient  to  constitute  due  process  of  law, 
by  which  all  persona  whose  rights  were 
affected  by  the  pntceedlngs  had  before  the 
county  court  were  broujclit  Into  court,  and 
was  BUfflclent  from  that  timu  on  to  charge 
them  with  notice  of  everything  dooe,  and 
to  upliold  the  final  order  of  the  court.  We 
conclude  that  the  court  below  had  Juris- 
diction  In  the  confirmation  proceedings 
of  the  subject-inutter  and  the  parties,  and 
that  Its  jiidgmeot  Is  conclusive  and  bind- 
ing upon  the  d^endant  and  all  the  world 
until  reversed  on  appeal,  or  set  aside  by 
enine  direct  proceeding  Instituted  for  that 

fiarpose.  We  tben*fore  advise  that  the 
ndgment  be  affirmed. 

We  concur:  Vakclibf  C.  ;  Hathb,  G. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  Is 
affirmed. 


M  nal.  449 

Stanley  v.  McElrath.  (No.  12,187.) 

(Supreme  Court  of  CaWomUu  Deo.  16, 1S90.) 

Modifying  Judgment  in  ^  Pac.  Rep.  16. 

Per  Cuhiah.  The  Judgment  heretofore 
ordered  and  entered  In  this  case  Is  Het 
aside.and  thefo)lnwinKuiit>Htltuted :  The 
judgment  of  tite  superior  court  as  to  tlie 
difference  between  7  and  10  per  cent.  Is  re- 
versed, and  the  cauf<e  is  renianded.  wttb 
directions  to  the  superior  court  to  modify 
the  ludgment  by  computing  Interest  on 
the  principal  sum  of  130,50  at  Tper  cent, 
per  annnui  from  March  2S,  lss3,  up  to  the 
date  said  Judgment  was  entered.  As  so 
modilitid,  the  Judgment  will  stand  ulfirmed, 
the  appellant  to  be  allowed  thevostHof 
this  appeal. 

M  Cal.  Ml 

Deumon  et  ah  v.  Moffitt  et  a1.  (No. 
13,823.) 

(iSuprcRM  Court  of  Calif  aniia.  Uay  36,  1891. ) 

VSHDIOT— FAILmtB  TO  MaKB  PlNDlNSB. 

Where,  in  an  action  to  restrain  the  diver- 
sion of  water  claimed  b.v  plaintiffa  by  prior  ap- 

firopriatioQ,  uneof  the  del'cudanta  is  ODjoinad,  tmd 
t  is  found  that  the  others  bod  a  right  to  div^ 
the  water  io  the  mode  and  to  the  extent  thoy 
wore  diverting  it,  plaintiffs  cannot  complain  of 
a  failure  to  And  that  said dofendants  were  threat- 
euing  a  further  diversion,  in  the  absenoe  of  evl- 
denoe  affecting  theooEreotaeaa  of  the  former  find- 
ing. 

In  bank.  Appeal  from  superior  court, 
Plumas  county ;  O.  G.  Clouuh,  Judge. 

Goodwin  A  Guodwin,  for  appellants. 
John  OalCf  (or  respondents. 

Per  Curiam.  The  plaintiffs,  claimiog 
to  hare  acquired  by  prior  appropriation 
the  waters  of  Adams  creek  and  its  tribu- 
taries, In  Sierra  county,  commenced  this 
action  against  the  defendants  to  recover 
damagea  for  a  diTerslon  ot  Bald  water, 


and  to  reBtraln  them  from  further  divert- 
ing the  same.  The  case  was  tried  by  the 
court,  and  judgment  rendered  Infarorol 
the  plaiatifls  against  the  defendant  Gohle, 
and  in  favor  ol  the  utherdefeudants.  The 
fludinsH  are  very  elaborate  and  carefully 
prepured,  and  appear  to  give  a  history  of 
ttie  apprupriatluh  of  the  waters  in  ques- 
tion by  the  several  parties  to  the  action 
and  their  predecessors  In  Interrat  for  a 
period  of  20  years.  The  plafntlfte  moved 
for  a  new  trial  upon  a  statement  of  the 
case,  upon  the  ground  of  the  Insutficieocy 
of  the  evidence  to  Justify  the  findings,  and 
that  the  same  are  against  law;  and  as- 
sign  as  a  particular  errorthat  ttaeevldunce 
was  Insufficient  to  Justl^r  the  elghteoitb 
finding  ot  tact.  It  is  a  sufficient  answer  to 
this  ass'gument  of  error  that  the  finding 
itselt  is  not  upon  a  material  Issue  In  the 
case,  and  tbat  the  Judgment  d^-^ea  not  de- 
pend upon  this  finding.  Irrespective  ol 
this,  however,  the  evidence  of  Horton  and 
MofRtt,  found  In  the  statement,  tends  to 
support  the  finding,  and,  In  the  absence  ot 
direct  evidence  to  the  contrary,  was  saffl- 
cient  to  Jnstlfy  the  court  tborsln. 

Appellants  ask  a  reversal  ol  tbejads- 
raent  for  the  reason  that  the  court  has 
failed  to  make  findings  upon  certain  ma- 
terial Issues  In  the  case.  A  Judgment  will 
not,  however,  be  reversed  merely  for  the 
failure  of  the  court  below  to  make  find- 
ings upon  any  Issue  presented  In  the  case, 
unless  It  shall  be  made  to  appear  to  tbla 
c<mrt  that  there  wa»  evidence  presentf*d 
to  that  court  upon  such  issue  sufficient 
to  authorise  It  to  make  a  finding  thereon. 
It  must  also  appear  that  the  issue  upon 
which  the  evidence  was  given  was  of  sucb 
a  nature  that  the  flcdlng  which  the  ap- 
pellant claims  should  have  been  made 
would  have  the  etfect  to  eouotervall  otber 
findings  In  the  record  to  such  an  extent 
that  the  Judgment  thereon  would  be  in- 
valid. Hlnimelmun  r.  Henry,  84  Cal.  104, 
23  Puc.  Rep.  1098;  WInslow  v.  Gohranseo, 
(ChI.)  ante,  504.  It  app<^Hrs  from  the  evi- 
dence set  out  in  the  statement  tbat  the 
south  ditch  of  the  plaintiffs  was  deprived 
of  water  during  aportlon  ot  the  Irrigat- 
ing season  of  1887,  and  that  the  plalntiffd 
were  not  able  to  Irrigate  as  much  of  thetr 
land  during  that  season  as  they  had  been 
accustomed  to  Irrigate  In  previous  sea- 
B<ma.  The  court  found  that  whatever  di- 
version of  the  water  was  made  by  the  de- 
fendants, other  than  the  defeodanc  Oo- 
bic,  was  rightfully  made  by  them.  It  alno 
found  that  during  the  greater  portion  ol 
the  period  covered  by  the  complaint  the 
defendant  Gohle  diverted  through  his 
north-west  ditch  a  quantity  of  waterfrom 
the  creek  greater  In  amount  than  would 
have  been  sufficient  to  fill  all  of  tbe  plain- 
tiffs'ditches;  and,  as  such  diversion  was 
Id  violation  ol  tbe  plalntllfs'  right,  the 
court  enjoined  Guble  from  further  dlver- 
BioQ  of  water  through  his  north-west 
ditch.  Inasmuch  as  whatever  diversion 
was  made  by  tbe  defendants,  otber  than 
Goble.  was  rightfully  made,  and  as  Goble 
was  enjoined  from  diverting  water  through 
his  north-west  diteh.  the  plaintiffs  ob- 
tained all  the  relief  to  which  they  were 
entitled.  When  the  court  had  found  tba+ 
the  defendants,  other  than  Goble,  had  tbe 
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right,  as  against  tbe  plaintlfh,  to  divert 
the  water  in  the  mode  and  to  the  extent  In 
-which  they  were  diverting  It,  tbe  plalnttOs 
were  not  entitled  to  a  flndlus  that  tbey 
threataned  any  further  diversion,  aa  It 
would  not  Invade  their  rlKhta.  Bo,  too, 
the  extent  to  which  the  platntlflB  bad  ap- 
propriated the  waters  of  the  creek,  ur  the 
precise  time  at  which  tlie.r  had  completed 
their  ditch,  or  tbe  amount  of  water  wblch 
flowed  In  It  at  any  particular  date,  was 
Immaterial,  so  long  as  any  act  of  the  de- 
fendants In  reference  to  such  water  waa 
not  an  Invasion  of  their  rights.  If  the 
plaintiff  do  not  elalm  that  the  flndlnga  of 
the  court  respecting  the  relative  rights  of 
the  partteu  to  divert  the  waters  of  the 
creek  were  erroneous,  It  waa  nnnecessary 
for  it  to  find  the  time  at  wblch  the  defenii- 
ants  made  any  specific  amount  of  diver* 
Bion,  or  tbe  extent  to  which  the  plain tlfto 
eoald  fill  their  ditches.  As  the  plalntlfhi 
have  not  set  forth  In  the  statement  any 
evidence  affecting  tbe  correctness  of  tbe 
above  tlndlnga,  any  further  flndlnga  upon 
Issued,  which  would  not  impair  the  suffi- 
ciency of  these  findings  to  support  the 

Judgrrnent,  would  be  Immaterial,  and  the 
allure  to  make  such  flndlnga  does  not 
Jnstl^  a  reversal  ol  the  Judgm«it. 

It  Is  also  nrged  that  certain  findings 
made  by  the  court  are  Inconsistent,  and 
that  for  this  reason  the  JudKment  should 
be  reversed.  We  have  carefnlly  examined 
the  findings,  and  are  unable  to  see  that 
there  la  any  Ineonelstency  in  them  upon 
any  material  point,  or  which  would  Jns- 
tlfy  a  reversal  of  the  Judgment.  The  case 
ai»pears  to  bare  been  fully  tried  by  the 
court  below,  and  tbe  flndlnga  appear  to 
have  been  carefully  prepared,  and  to  show 
the  several  rights  of  the  respective  partlea 
to  the  waters  In  question,  and  to  fully 
fustaln  the  Judgment  of  tbe  court.  The 
Judgment  and  the  order  denying  tbe  mo- 
tion for  a  new  trial  are  afiBrmed. 

li  ckl  ns   

Brown  t.  Clark  et  aI.   (Mo.  1S.4B0.) 
{Supreme  Court  of  Ca3Afomia,.  Vaj  26, 1891.) 

Adtbrsb  Fobsbssioh— Pi,tubnt  or  Taxbb. 

1.  Code  Civil  Froo.  Cal.  i  826,  provides  that 
adverse  poasession  is  not  established  unless  tbu 
IdJid  has  been  occupied  and  claimed  coutiuuouaty 
^or  five  years,  and  the  occupaats,  their  prede- 
cessors and  erantors,  have  paid  the  taxes  which 
have  been  levied  mi  such  land.  April,  167^  A. 
Atmd  on  land  of  plaintUI's,  fenced  it,  and  oo- 
oupled  it  until  Uay,  1884,  when  he  erected  a 
bmlding,  and  put  a  tuumt  in  poeaessloD,  who  has 
since  occupied  the  property.  The  taxes  assessed 
upon  the  lot  in  18^  nere  paid  by  plaintiff.  In 
law  the  land  was  assessed  to  B.,  mortgagee  of 
A.,  Who  paid  the  taxes  that  were  therwter  as- 
sessed for  that  and  three  succjeedlog  years.  The 
■asessment  of  1888  was  paid  by  A.  Flaintifl  sued 
in  ejectment  in  1880/  H«Jd,  that  there  had  been 
actual  and  continuous  occupation  of  the  premises 
and  a  payment  of  taxes  for  five  years  under  ad- 
verse claim  of  right,  authOTicing  a  deorea  quiet- 
ing A.  >s  title  to  uie  proper^. 

8.  Wliere  land  Is  assessed  to  the  mortgagee, 
and  he  pays  the  taxes,  It  becomes  a  payment  on 
account  of  the  mortgagor,  and  Is  as  If  made  by 
blm,  oDder  Const.  Cal.  art  18,  S  4,  providing 
ttiat  the  mortmge  securi^  shall  be  assMsed  as 
■n  Interest  In  land  to  the  mortgagee,  and  either 
party  can  pay  the  tax  thereon. 

Commissioners*  decision.  Department  1. 
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Appeal  from  snperior  court,  city  and 
county  of  San  Franciaco;  John  Hunt, 
Judge. 

J.  C.  BatOBt  for  appelant.   Otto  Turn 
Saden,  for  respondents. 

FooTE,  0.  Brown  brought  an  action  of 
ejectment  against  tbe  defendant  Clark  and 
his  tenant  for  the  possesBlon  of  a  lot  of 
ground  in  the  dty  and  county  of  Ban 
Francisco.  The  defendants  denied  that 
they  had  onsted  the  platntllf  from  any 
portion  of  the  lot  described  in  the  com- 
plaint except  m  feet  in  width  by  80  feet 
in  length  thereof ;  and  ns  to  this  portion 
they  Het  np  by  way  of  cross-complaint  the 
right  and  title  to  the  ssme  in  Clark  by  vir- 
tue of  the  provisions  of  section  826  ot  the 
Code  of  Civil  Procedure,  and  prayed  that 
fals  title  thereto  might  be  quieted.  Upon 
the  Issne  tendered  by  tbe  ertMUMom  plaint, 
and  the  answer  thereto,  tbe  conrt  below 
sustained  tbe  contention  of  the  defendants, 
and  held  thattbey  were  entitled  to  a  Judg- 
ment for  costs,  and  that  the  defendant 
Clark  wss  entitled  to  a  decree  quieting  his 
title  to  the  by  80  feet  of  the  lot,  which 
he  claimed  In  hla  cross-complaint  to  be 
the  owner  of  by  adverse  possession  under 
claim  of  right,  etc.  From  the  Judgment 
therenpon  rendered,  and  an  order  refusing 
a  new  trial,  the  plaintiff  appeals.  Tbe 
grounds  upon  which  be  claims  that  the 
conrt  below  erred  In  Its  flndlnga  forthe  de- 
fendants are:  That,  although  tbe  evidence 
shows  that  for  flveyears  before  the  action 
was  brought  the  d^endant  Clark,  or  hla 
tenant,  was  actually  and  continuously  In . 
possesaion  ol  theland  Involved  here,  under 
a  claim  of  title  exclnslve  of  any  other 
right,  and  had  protected  tbe  land  by  a 
snbatantial  inclosnre,  and  Improved  the 
same  by  buiidlng  a  house  thereon,  and  oc- 
cupying it  by  himself  or  tenant,  yet  that 
the  evidence  did  not  show  that  C^ark  bod 
paid  all  tbetazes  levied  andaaa^ised  opou 
the  land,  BO  as  to  eatabllsh  adverse  posaes- 
slon,  ancb  aa  la  meant  by  the  provlao  to 
section  826  of  the  Code  of  Civil  Procedure, 
which  reads  thus:  "Provided,  however, 
that  In  no  case  ahall  adverse  possession 
be  considered  established nnderthe  provis- 
ion of  any  section  or  sections  of  this  Code 
unless  It  shall  be  shown  that  the  land  has 
been  occupied  and  claimed  for  the  period 
of  five  years  continuously,  and  the  party 
or  persons,  their  predecessors  and  gran- 
tors, have  paid  all  the  taxes,  Btate,  county, 
or  mnuiclpal,  which  have  been  levied  and 
aaaeased  npou  auchland."  If  the  statute 
Is  to  be  given  tbe  constrnetlon  that  the 
taxes  to  be  paid  by  the  claimant  of  title, 
auch  aa  is  Clark,  are  taxes  which  are  as- 
sessed and  levied  during  the  time  of  bis 
contlnuoaa  occupation  and  claim  nnder 
adverse  right,  then  the  defendant  la  en- 
titled to  the  relief  ho  obtiilned  it  it  Is  also 
to  be  hdd  that  the  payment  of  taxes  by 
his  mortgagee  Is  a  payment  by  him.  The 
action  was  brought  on  tbe  S5th  nf  March, 
1SK9.  On  the  1st  of  April.  1878,  tbe  plain 
tiff,  Brown,  was  tbe  owner  of  the  land. 
On  that  day  the  defendant  Clark  entered 
npon  and  occupied  it.  .under  an  advere* 
claim  of  right,  and  under  snch  claim  and 
occupation  at  once  incluosed  it  with  a  sub- 
stantial fence.  Ever  since  that  date  until 
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May  4,  1884,  be  maintained  his  actual  oc- 
eapatlon  and  possesBlon  of  It,  keeping  the 
aame  protected  by  a  subetantial  Inclosnre. 
At  the  date  last  mentioned  be  improved 
the  lot  by  erecting  a  building  on  it,  and 
einee  then  htn  tenant,  Quang  Teung,  haa 
been  In  the  exclusive  posseeeion  and  occu- 
pation of  the  building  and  lot.  The  tax^ 
were  paid  by  the  plaintiff.  Brown,  on  the 
29th  of  D<N»mber,  18^,  which  had  been 
levied  and  aBseased  on  the  lot  on  the  flrot 
Monday  of  March,  1883.  The  lot  waH  a»- 
Bessed  somp  time  in  1884  to  the  mortgagee 
of  Clark,  and  this  mortgagee  paid  all  the 
taxes  as  tbey  became  due  which  had  been 
aBBesBed  against  it  on  the  first  Monday  in 
March  of  the  years  1884,  1885.  1886.  1887. 
and  the  defendant  Clarlt  paid  all  the  taxea 
aRsessed  against  the  lot  on  tlie  first  Mon- 
day ot  March,  1888,  and  was  In  possession 
up  to  the  day  this  action  was  brought, 
and  still  is.  The  plaintiff  contends  that, 
as  he  paid  the  taxes  that  were  assessed 
on  the  tirst  Monday  of  March,  18S3,  this 
waa  a  payment  of  all  taxes  due  up  to  and 
Inclndlng  June  30. 1H84,  that  belu^  the  end 
of  the  flscul  year,  (Const,  art.  2U.  §  6.)  and 
that,  therefore,  the  defendantcnnnot  claim 
to  have  the  statute  run  iu  hia  favor  until 
the  1st  of  July,  1S84,  which  would  not  be 
five  ysars  prior  to  the  25th  of  March,  1S)S9, 
when  this  action  was  commenced.  But 
these  taxes,  wblle  they  bad  been  levied 
and  asBessed  before  March  25. 1884,  did  not 
remain  an  assessment  levied  and  unpaid 
on  that  day,  but  became  a  lien  from  the 
first  Monday  ot  Mar.*h,  1883.  by  virt.ue  of 
the  levy  and  assessment  thereof.  Pol. 
Code.  §  :J718.  The  duty  laid  upon  the  occu- 
pant, as  it  seems  to  ua,  is  to  pay  all  taxes 
which  have  been  levied  and  assessed 
against  the  land  during  his  term  of  con  tin- 
nous  occupancy  and  arlverse  clalmot  right 
forflre years.  If  hedoes  thlahecan  main- 
tain bis  possession  us  against  the  person 
who  would  otherwise  be  the  owner  of  the 
land.  The  plaintiff  paid  all  the  taxes 
which  had  been  levied  and  assessed  on  the 
land,  and  which  remained  a  burden  upon 
it  up  to  the  29th  (if  December.  18^3.  When 
Clark,  or  hia  mortgagee,  under  con  tract  to 
do  BO  for  themortgagor.paid  all  thetaxes 
levied  and  assrased  after  that,  during  the 
five  years  of  Clark's  continuous  occupa- 
titm  and  adverse  claim,  he  satisfied  the 
conditions  ul  the  statute  as  to  payment  of 
taxes. 

This  view  of  the  matter  Is  greatly 
strengthened  when  we  come  to  consider 
that  the  actual  coattnuocB  posBessloa  un- 
der claim  of  right,  ezclualve  of  any  other 
right  for  five  years,  was  sufficient  to  es- 
tablish adverse  possession  as  ogainst  the 
owner  of  a  paper  title  by  one  not  relying 
upon  a  written  Instrument,  judgment,  or 
decree,  where  land  claimed  and  occupied 
waB  protected  by  substantial  Inclosnre, 
or  was  cultivated  or  improved,  under  sec- 
tions 324  and  825  of  the  Code  of  Civil  Pro- 
cedure, until  April  1, 1878,  when  the  proviso 
was  added,  making,  as  we  think,  as  an 
addition  to  the  necessary  element  of  ooen- 
pation  and  continuous  claiia,  exclusive  of 
all  others,  another  element  that  all  taxes 
should  be  paid  which  "have  been"  levied 


or  assessed  on  the  land ;  tbe  proviso  In- 
tending that  tbe  one  element  should  ac- 
cord with  tbe  other  as  to  time,  and  this 
caunot  be  done  except  on  the  Idea  we  have 
advanced,  viz..  that  the  taxes  to  be  paid 
are  ail  those  assessed  or  levied  during  the 
possession,  adverse  claim,  and  occupancy. 
As  to  continuous  occupation  under  ad- 
verse claim  of  right.it  is  obvious,  under 
the  statute,  that  it  must  bare  existed  for 
five  years  before  the  date  of  bringing  tbe 
action.  That  would  carry  the  date  of 
commencement  of  sncb  necessary  posses- 
Bion  and  occupancy  to  tbe  24th  of  March, 
1884.  There  is  nothing  In  tbe  atatate 
which  computes  these  five  years  upon  the 
basis  ot  fiscal  years.  There  la  nothing 
therein  which  states  directly  for  how 
many  years  taxes  shall  be  paid.  But  it 
says,  the  taxes  to  be  paid  are  those  which 
have  been  assessed  on  the  land.  It  w^ould 
seem  reasonable,  therefore,  to  say  that 
the  object  of  tlie  proviso  was  to  make  the 
person  claiming  by  occupancy  have  an- 
nexed to  this  conditioual  privilege  tbe  fur* 
ther  condition  that  he  must  pay  all  the 
taxes  which  become  a  burden  on  tbe  land 
by  levy  and  assessment  during  bis  occu- 
pancy under  adverse  claim  of  right.  It 
would  appear  to  follow  that  if  Clark  had  an 
actual  and  continuous  occupation  under 
adverse  claim  of  right  for  five  years  prior 
to  the  25th  of  March.  1889,— the  day  this 
suit  was  brought,— be  satisfied  tbe  first 
condition  of  the  proviso  in  question,  and 
a  reaHOuable  construction  of  the  language 
thereof  must  be  that  if  lie  satisfied  this 
first  condition  he  satisfied  tbe  next  condi- 
tion. If  he  paid  all  the  taxes  assessed  and 
levied  during  that  occupation;  for,  if  this 
be  not  BO,  then  the  rule  by  wblch  he  occu- 
pied as  to  leugtb  of  time  must  become 
different  from  that  wblch  the  statute  de- 
clares to  be  sufficient  as  to  occupancy, 
and,  In  tbe  absence  of  direct  statutory  di- 
rection, such  an  Inference  should  not  be  in- 
dulged. Uuder  the  constitution  of  tbis 
state,  art.  13.  §  4,  the  mortgage  security 
is  assessed  as  an  interest  in  the  land  to 
tbe  mortgagee,  and  either  party  can  pay 
the  tax  thereon  ;  but  if  paid  by  the  mort- 
gagor it  is  pro  tanfo  a  payment  of  his 
mortgage  debt.  Thus,  when  the  mort- 
gage is  executed  it  is  in  view  of  thia  pro- 
vision of  the  constitution,  and  a  relation 
springs  up  between  the  parties  by  virtue 
of  wblch  tblB  tax  is  to  be  paid  by  tbe 
mortguiree  primarily,  bnt  really  for  tbe 
mortgagor;  and  tbe  tax  when  thns  paid 
by  the  mortgagee  for  the  mortgagor  by 
virtue  of  such  relation  to  do  so  Is  a  pay- 
ment for  aud  on  account  of  the  mort- 
gagor, and  is  as  if  made  by  him.  There- 
fore, when  the  mortgagee  paid  the  taxes 
aasesBed.  there  being  none  other,  the  mort- 
gagor paid  all  the  taxes  aesessed  and 
levied  on  the  land.  For  these  reasons 
we  are  of  opinion  the  Judgment  and  onler 
should  be  affirmed. 

Weconcur:  Fitzgerald, C. ;  T£MPi:^,C. 

Per  Curiam.  For  the  reasons  f(iven  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 
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Maxwell  v.  Tillamook  Couhtt. 
(Suvreme  Court  of  Oregon.  April  14, 1881.) 

CoKamuTioiiAL  Law  —  Btkciki.  Legiblatios— 
CoHBTBUonoir  or  Hiohwat. 
The  act  entitled  **Aa  act  to  appropriate 
$10,000  to  aid  liUamook  coanty  In  the  conatmo- 
tlon  of  a  wagon -road  from  the  Kehalem  rlrer,  in 
the  Dorth  end  of  Bald  county,  to  the  Fuqua  toll- 
road,  in  the  south  end  of  the  county,  and  to  use 
{1,000  of  said  approprmtioo  on  a  branch  road  from 
Uoatb  Prairie  to  Netart*s  bay,  aad  to  create  a 
bcurd  of  commissioners  to  construct  said  worit, " 
approved  February  Iti,  1889,  is  in  conflict  with 
article  4,  S  28,  subd.  7,  of  the  constitution,  which 
declares  that  "the  leslBlatiTa  assembly  shall  not 
pasa  spec^l  or  local  laws  in  any  of  the  followinfE 
enumerated  cases,  that  is  to  say:  »  •  *  For 
laying,  opening,  and  working  on  highways,  and 
for  the  election  or  appointment  of  supervisors. " 
The  said  act  is  not  a  general  law,  but  a  special 
and  local  law,  within  the  meaning  of  that  clause 
of  the  constitQbion. 
^IkUnu  by  the  Court.) 

Appeal  Irorocircuttcourt,  Yam  Hill  coun- 
ty ;  It.  P.  BuisG,  Judge. 

VV.  W.  Tbayer,  tor  appellaot.  James 
McCain  and  George  G.  Blagbaja,  tor  re- 
spondent. 

Lord,  J.  This  Is  an  action  to  recover 
from  the  defendant, Tillamook  county,  the 
sum  of  9895  for  services  alleged  to  have 
been  rendered  as  siiperiutondeut  ol  con- 
fltructiun  of  a  public  wason-road  from 
Nehaleiu  to  the  Fuqua  tuU-road,  In  said 
county,  with  a  branch  road  from  South 
Prairie  to  Netart's  bay.  The  complaint 
alleges.  In  substauce,  that  by  virtue  of  the 
provisions  of  an  act  entltlra^Au  act  to 
appropriate  $1U,0U0  to  aid  Tillamook 
county  in  the  coiistructlon  of  a  wajfon- 
road  from  the  Nehalem  river,  in  the  mirth 
end  of  said  county,  to  Fuqua  toll-road,  la 
the  south  eud  of  said  county,  and  to  u^e 
41,UO0  of  said  appropriation  on  a  branch 
road  from  ISoutb  Prairie  to  Netart's  bay, 
and  to  create  a  board  of  commlsslouers 
to  construct  said  ■work,"  the  commisHloD- 
ers  named  in  the  act  duly  employed  the 
plaintiff  on  tbe  6tb  day  of  March,  182^9,  ae 
superlutendent  to  superintend  the  work 
on  said  road,  at  au  agreed  compensation 
of  (5  per  day ;  that  under  said  employ- 
ment.and  under  the  dii'ection  of  said  cum- 
mlssiouers,  the  plaintiff  rendered  services 
as  such  su pert nteu dent  upon  and  about 
the  construction  of  Raid  roads  from  the 
2Uth  day  ol  March,  1SS9,  to  the  I6th  day  of 
November,  1889,  Inclusive, to-wlt,]79dayB; 
that  the  commisslouers,  upou  the  con- 
struction of  such  roads,  duly  reported  to 
tbe  county  court  ol  said  Tillamook  county 
concerning  the  constmctlou  thereof  in 
manner  and  form  as  required  by  law,  and 
that  thereby  the  said  county  became  in- 
debted to  theplaintin  in  thesum  aforesaid, 
etc.  An  answer  was  filed,  deuyinjc  the 
material  alligations,  and  further  alleKing 
that  the  plaintiff  had  tiled  a  verified  claim 
for  a  less  amount  ($7lU)  for  such  services; 
that  the  court  had  examined  the  same, 
and  adjudged  tbe  amount  due  thereon  to 
be  tbe  sum  of  $300,  and  ordered  a  warrant 
to  be  drawn  on  the  treasurer  of  the  coun- 
ty for  that  amount,  etc.  The  plaintiff  In 
his  reply  allei^d  that  the  claim  presented 
was  in  the  nature  of  a  compromise,  and 
did  not  include  all  his  Mrvlce8,but  that  he 


was  willing  to  rect^ve  the  reduced  sum  (rf 
$710,  without  controversy.  In  full,  rather 
than  Incur  the  delay  and  expense  of  a  law- 
suit. Upon  the  case  being  culled  for  trial, 
the  counsel  for  the  defendant  moved  to 
dismiss  It  for  the  reasons  (1)  that  the  com- 
plaint did  not  state  facts  sutficient  to  con- 
stitute a  cause  of  action:  and  (2)  that  the 
court  had  not  lurlsdictlon  of  the  subject- 
matter  of  the  action.  The  trial  court  sus- 
tained the  motion,  and  ordered  that  the 
action  be  dismissed,  and  that  the  defend* 
ant  recover  Its  costs;  and  from  tbejudg- 
ment  entered  tbureon  this  appeal  was 
taken. 

The  main  question  to  be  determined  Is 
as  to  the  validity  of  the  act  under  which 
the  services  wei-e  xvndered.  The  conten- 
tion is  that  tbe  act  is  special  and  local, 
and,  as  such,  in  contravention  of  subdi- 
vision 7,  §  23,  art.  4.  of  tbe  constitution, 
which  provides  that  "the  I^islatlve  as- 
sembly shall  not  pass  special  or  locallaws 
in  any  of  the  following  enumerated  cases, 
that  Is  to  say:  *  *  *  (7)  For  laying, 
openiniTi  and  working  on  highways,  and 
for  the  election  of  appointment  of  super- 
visors." The  act  which  is  claimed  to  be  in 
eondiiet  with  this  provision  of  the  eonsti- 
tutlon  reads  aBfoirows:  "Section  1.  There 
Is  hereby  appropriated  out  of  the  general 
fund  ol  the  state  of  Oregon,  not  otherwise 
appropriated,  the  sum  uf  ten  thousand 
dollars  for  the  purpose  of  constructing  a 
wagon-road  from  Xehalem  river,  in  the 
north  part  of  Tillamook  county,  to  the 
Fuqua  toll-road,  in  the  south  part  of  same 
county:  provided,  that  one  thousand  dol- 
lars of  said  appropriation  shall  be  expend- 
ed on  a  road  from  South  Prairie  to  Ne- 
tart's  bay,  commencing  where  the  above- 
named  road  crosses  South  Prairie.  Sec. 
2.  That  Fred  Scherluzinger,  A.  L.  Alderman, 
and  E.  W.  Mills  are  hereby  appointed  com- 
missioners and  viewers  to  locate  said 
road,  and  cause  the  same  to  be  surveyed 
by  the  county  surveyor.  Wben  said  road 
or  roads  are  located  and  run  through  the 
lands  of  any  person  or  persons  who  may 
f<>el  themselves  aggrieved  thereby,  they 
shall  have  the  same  recourse  at  law  as  Is 
now  provided  for  county  roads;  but  this 
latter  provision  shall  not  apply  to  any 
part  of  said  road  or  roads  that  are  now 
already  located.  Whensaid  road  or  roads 
are  located  andsurveyed,and  a  platthere- 
of  recorded  in  the  county  clerk's  office,  said 
road  or  roads  shall  not  be  changed  or  va- 
cated except  upon  a  petition  to  tbe  coun- 
ty court,  signed  by  a  majority  of  the  free- 
holders uf  the  district  where  said  change 
la  desired.  Sec.  3.  The  commlssIonerB 
shall  employ  some  suitable  pemon  to  su- 
pf  rintend  the  work  on  said  road  or  roads. 
The  salary  of  the  said  superintendent,  to- 
gether with  tbe  expenses  of  damages, 
viewing,  locating,  and  surveying,  shall  all 
be  paid  out  ol  the  county  funus  of  Tilla- 
mook county.  The  said  commissioners 
shall  report  to  the  county  court  of  Tilla- 
mook county,  Oregon,  setting  forth  their 
action  concerning  the  construction  of  said 
road,  and  a  full  and  explicit  statement  of 
their  acts  In  constructing  said  road.  Said 
report  Bhall  he  made  upon  the  completion 
of  said  road  or  roads."  Section  4  makes 
provision  for  the  payment  ol  the  flO^OOO 
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OD  completion  of  the  road.  Seas.  Laws 
Or.  1889.  p.  169. 

It  will  be  admitted.  If  ttilsactia  a  spe- 
cial or  local  law.  that  thoD  Itcomesdlrect- 
ly  within  the  prohibition  of  the  claase  of 
the  conatltntiou  cited,  and  never  had  any 
validity  whatever,  (or  the  le^islatare  had 
no  power  to  euact  it.  But.  to  determlDe 
whether  an  act  ot  the  legislature  Is  spe- 
cial or  local,  it  Is  necessary  to  ascertain 
the  meaniug  tube  given  to  the  words  "spe- 
cial or  local. "  as  used  la  tlie  constitution. 
The  restriction  is  that  the  legislature 
"shall  not  pass  special  or  local  laws"  in 
the  enumerated  cases;  that  is,  the  Inhibi- 
tion ts  directed  againstboth"  special  or  lo- 
cal laws;"  and  as  laws  may  be  special 
and  not  local,  or  they  may  be  local  and 
not  special,  it  Is  oecessary  that  each  word 
receive  Its  distinct  and  peculiar  significa- 
tion. It  is  not  easy  to  define  with  precis- 
ion the  distinction  between  a  general  law 
and  one  that  Is  specinl  or  local.  In  gen- 
eral language,  a  local  statute  may  be  said 
to  be  one  that  ts  operative  only  within  a 
portion  ot  a  state,  and  a  special  statute  is 
one  that  is  applicable  to  particular  Indi- 
viduals orthlngs.  Statuteti  aresometlmes 
distinguished  as  general  or  loeal,  accord- 
ing to  whether  they  are  Intended  to  oper- 
ate throughout  the  eutli^  jurisdiction,  or 
only  within  a  single  county  or  other  di- 
vision or  place.  A  law  whh:h  applies  only 
to  u  limited  pnrt  of  the  state,  und  the  in- 
habitants of  that  part.  Is  local.  At  com- 
mon law,  statutes  were  classifledaspulillc 
or  general,  and  private  or  special.  1  Bl. 
Comm.  f^.  **A  general  or  public  act," 
says  Blackstone,  "la  a  universal  mle  that 
regards  the  whole  community,  and  of  this 
the  courts  of  law  are  bound  totakenotlce 
Judicially  and  ex  offlc/o.  wlthout  the  Htat- 
utes  being  particularly  pleaded.  Special 
or  private  acta  are  rather  exceptions  than 
rulea,  beliig  those  which  only  operate  up- 
on particular  persona  and  private  con- 
cerns. "  CndertulsclasBiflcation.the  words 
"public  or  general"  and  "private  or  spe- 
cial," arp  used  synonymously.  The  classi- 
fication of  statutes  aa  local  Is  of  later  or- 
igin; for, nnder  the  common  law,  statutes 
restricted  to  particular  localities  werecnn- 
sldcred  as  private  or  special.  But  the  dis- 
tinction between  public  and  privateacta  aa 
defined  by  Blackstone  Is  not  quite  the  dis- 
tinction recognized  in  this  country,  where 
the  disposition  has  been,  on  the  whole,  to 
enlarge  the  limits  ot  the  class  of  public 
acta  which  In  any  way  atfect  the  commu- 
nity at  large.  Unity  v.  Burrago,  103  U.  S. 
455;  Suth.  St.  Const.  S  1113.  WlthlD  this 
view,  local  acta  may  be  public  or  private, 
and  are  treated  as  public  when  tliey  concern 
the  public  generally,  though  restricted  In 
thrfr  operation  to  a  lot-al  comniimlty. 
The  distinction  Is  Important,  owing  to  the 
various  restrictions  In  the  constitutions 
of  the  several  states,  and  the  divlKlon" 
made  In  some  of  them  between  public  or 
g(>neral  laws,  in  printing  the  acts  ot  their 
legislatures,  and  to  be  kept  In  mind  In  the 
examination  ot  the  authorities.  Thus, 
In  Maryland,  the  division  of  tlie  laws  as 
published  are  "Public  General  Laws"  and 
"Public  Local  Laws."  Under  the  consti- 
tution of  that  state,  article  3,  §  33,lnhiblta 
[lie  passage  of  local  or  special  laws  In  cer- 


tain enumerated  cases,  but  the  faying  out 
or  roads  Is  not  Included  among  them ;  bat 
the  next  sentence  Imposes  an  inhibition  to 
the  passage  ot  special  laws  for  any  case 
for  which  provision  has  been  made  by  an 
existing  general  law.  In  State  v.  Com- 
missioners, 39  Md.  516, the  case  showsthat 
an  act  was  passed  relating  to  roads  ol 
that  county;  and  the  contention  waatiiat 
the  act  was  a  special  law,  within  the 
meaning  of  section  33,  art.  3,  supra,  and, 
because  provision  had  been  made  by  an 
existing  general  law  for  Juriadictloa  aad 
controfover  county  roads  and  bridges,  it 
fell  within  the  constitutional  prohibition 
and  was  a  nullity.  But  the  court  held 
that  It  was  not  a  special  law,  but  a  public 
local  law ;  that  to  make  a  statute  a  pub- 
lic law  of  general  obligation  It  Is  not  nec- 
essary that  It  should  be  applicable  to  all 
parts  of  the  state;  all  that  Is  required  la 
that  Jt  shall  aijply  to  all  persons  within 
the  territorial  limits  dmcrlbed  In  the  act. 
But  the  clause  of  otir  conHtltutlon  under 
consideration  Inhibits  the  general  assem- 
bly from  passing  any  "local  or  spe<-ial 
laws"  tor  the  laying  out  and  establishing^ 
of  roads,  and  any  act  obnoxious  to  tbe 
objection  of  being  special  or  loeal  would 
be  a  nullity:  lor  It  Is  obvloae  that  the  pm- 
blbltlon  of  the  enactment  ot  "local  orap^ 
clal  )aws"In  tbe  enumerated  cases — as  the 
laying  out  of  a  highway— Is  equivalent  to 
the  command  that  general  lows  alone 
shall  be  enacted  for  that  purpose;  for  ti)e 
wordw  "local"  or  "special"  are  clearly 
used  In  contradistinction  to  tbe  word 
"general ;"  and,  there  bring  no  power  ia 
the  legislature  In  such  cases  to  enact ''lo- 
cal" or  "special"  laws,  there  can  be  no 
other  than  "general"  laws  enacted.  Peo- 
ple V.  Cooper,  S3  111.  586.  Hence,  It  the  net 
In  question  Is  local  or  special, — obnoxious 
to  either  objection,—- tbe  legislature  was 
without  power  to  enact  It,  and  the  act  is 
without  any  validity.  A  local  act  applies 
only  to  d  limited  part  of  the  stnte.  It 
touches  but  a  p()rtion  of  its  territory,  a 
part  of  its  people,  or  a  fraction  of  the 
property  of  Its  citizens.  "Legislation,  to 
be  local, "  said  Mulun,  P.  J., "  must  apply 
to  and  operate  exclusively  upon  a  portion 
of  the  territory  of  the  state,  and  the  peo- 
ple living  therein.  If  It  applies  to  and  op- 
erates upon  persons  or  property  beyond 
such  locality,  It  Is  not  local. "  And  egiiln : 
"The  true  criterion  by  which  to  determine 
whether  an  act  Is  l<»cal  or  general  Is  to  in- 
quire whether,  under  it,  the  people  ot  the 
state  may  be  affected.  If  not,  it  Is  loc-ul; 
If  they  can  be,  It  la  ^aeral."  Heuley  v. 
Dudley,  5  Lana.  115.  "A  local  act, "said 
Earl.  .L,  "is  one  operating  within  a  lim- 
ited boundary  or  specified  locality.  An 
act  operating  upon  persons  or  property  in 
a  single  county,  or  in  two  or  three  coun- 
ties, would  be  local."  People  v.  Pianl^- 
RoadCo.,S6N.  T.7.  A  special  statu  teis  one 
that  Is  only  applicabluto  particular  fndi- 
Tiduala  orthinga.  "They  are  those  made," 
snys  Mr.  Sutherland,  "for  Individual 
CBHPs,  or  for  lees  than  a  class,  requiring* 
laws  appropriate  to  Its  peculiar  condi- 
tion and  circumstances.  Local  lavrs  are 
special  ns  to  place."  Snth.  St.  ('onst.  § 
1:17.  A  special  law  Is  one  such  as  at  com- 
mon law  the  courts  would  not  notice  un- 
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IcM  It  WW  pl8B(Ied  and  proved  like  any 
other  Iftet.  Hlngle  t.  State,  24  Ind.  28; 
Bailroad  Co.  t.  Kordyke,  27  lod.  95.  At 
common  law.  "priTate"  and  "apeclal" 
laws,  as  applied  to  atatntes.  were  eon- 
Tertlble  terms.  In  Allen  t.  Hirecb,  8  Or. 
412»  the  view  was  sustained  tbat  a  special 
lav  under  section  28,  art.  4»  Is  a  private 
law  at  common  law.  An  act  cfaanarlng 
the  venae  o(  a  partlcalar  trial  tor  murder 
isspeclal.  P«oplev. JudKe,37  Cal.MT.  An 
act  to  establish  a  court  at  a  particular 

glaoe  was  held  to  be  a  special  law  In  Mc- 
regor  v.  Baylies,  19  Iowa.  43,  One  text- 
writer  deflnea  a  special  law  as  distin- 
guished from  aKciieral  law  In  this  wise: 
A  graeral  law  "  is  one  which  provides  lor 
all  things  of  a  kind  or  genus;  special  pro- 
vides for  a  soecles  of  t£e  genus. "  Smith, 
Ck>n.  St. 

It  Is  not  easy  to  define  with  accaracy 
the  distinction  between  general  and  spe- 
cial laws.buttheinstanees  given  will  serve 
to  elneldate  the  idea.  Jt  ia,  bowoTOr, 
manifest  from  the  constmctlon  given  to 
these  words,  "special  or  local, "  as  applied 
to  statutes,  that  the  parpoee  ol  the  pro- 
hibition against  the  general  assembly 
passing  "local  or  special  laws"  in  the 
enumerated  cases,  including  the  laying 
out  of  highways,  was  to  secure  aharmoni- 
ooB  system  ol  general  laws  upon  these 
subjects,  and  to  avoid  tlw  mass  of  incon- 
gruous acta,  each  applying  to  some  limited 
portion  of  the  state,  or  some  particular 
Individual  or  special  case,  as  would  inev- 
itably result.  This  would  prevent  any 
distinction  in  the  operation  of  laws  be- 
tween different  localities,  as  well  as  be- 
tween persons  or  things,  in  respect  to 
these  subjects.  It  would  require,  as  to 
these  matters,  that  they  should  be  regu- 
lated by  general  Uiws  of  uniform  operation 
throughout  the  state. 

Turuing  now  to  the  act  in  question,  it 
la  entitled  "An  act  to  appropriate  910,000 
to  aid  Tillamook  county  in  the  conatruc- 
^on  of  a  wagon-road "  wholly  within  its 
l^onndaries.  It  appropriates  the  money 
for  that  purpose  outot  the  general  fund  of 
the  state.  It  appoints  the  commlsaloners 
and  viewers  to  locate  the  road,  authorizes 
them  to  employ  some  suitable  person  to 
superintend  ltacon8tructlon,provldeathat 
the  expense  ol  damages  and  locating  the 
road  shall  be  paid  out  ol  the  county  fuoda, 
and  makes  provision  for  the  payment  of 
the  f 10,000  on  the  completion  of  the  road. 
It  is  thus  seen  that  the  law  applies  and 
operates  exclaslvely  In  tbat  limited  por- 
tion ot  the  state  known  as  "Tillamook 
County."  It  does  not  apply  to  all  high- 
ways In  that  county,  but  only  to  the  par^ 
ticular  highway  designated  in  the  law.  It 
confers  on  tbat  couut.V  special  benefits, 
at  the  expense  of  the  general  public,  not 
conferred  upon  the  other  counties  of  the 
state.  The  act  Is  plainly  Intended  for  a 
particular  case  and  for  a  particular  coun- 
ty, and  contemplates  no  broader  applica- 
tion In  the  future.  When  the  road  Is  built 
as  provided,  and  paid  for  out  of  the  ap- 
propriation, the  mlsalon  of  the  act  la  end- 
ed. It  arbitrarily  dlstlngulabes  between 
the  different  coantles  of  the  state,  in  Its 
operation,  by  building  for  that  county 
alone  a  talghwaj  at  the  public  expense  tor 


Its  special  benefit,  save  the  expeow  of  m1- 
ary  and  damages  ot  locating,  when  all  oth- 
er counties  must  lay  out  and  construct 
their  roads  at  their  own  expense,  under 
the  operation  of  a  general  law  enacted  for 
tbat  purpose.  Nor  does  the  road  connect 
two  great  or  remote  sections  of  the  state 
in  which  the  comrannity  at  large  have  an 
interest,  but  Its  advantages  and  benefits 
are  confined  almost  exclusively  to  the  in- 
habitants living  along  its  route.  The  act 
is  addressed  to  that  county  alone,  p«r- 
sonally  as  a  legal  entity,  and  designed  to 
aid  It  exclusively,  and  operates  only  with- 
in its  boundaries.  If  a  local  act  Is  one 
operating  within  a  limited  territory  or 
specified  locality,  "one  operating  upon 
persons  or  property  In  a  single  county,  or 
two  or  three  countiea.  would  be  local." 
and  the  act  In  question  muft  be  obnox- 
ious to  that  objection.  In  Kerrigan  v. 
Force,  6S  N.  Y.  381,  an  act  entitled  "An 
act  relating  to  the  ezpeaaes  of  Judicial 
sales  In  the  county  of  Kings"  was  held  to 
be  a  local  law,  within  the  meaning  ol  the 
constitutional  provision  that  no  private 
or  local  bill  should  contain  more  than  one 
subject,  which  should  be  expressed  In  Uk 
title.  Church.  C.  J.,  saya:  "I  entertain  no 
doubt  tbat  this  Is  a  local  act,  within  the 
meaning  ot  the  conatltutlun.  It  applien 
to  an  officer  of  a  single  county,  and  to  the 
pruperty  and  sales  made  therein.  It  is 
not  general,  and  does  not  apply  to  the 
people  ot  the  whole  state.  True,  all  per- 
sons, whereverlivlng.inoroutof  the  state, 
foreclosing  mortgages  In  the  county, 
would  be  bound  by  the  act,  and  they 
would  be  so  bound  becanae  they  would 
then  come  within  the  operation  of  thlK 
local  act."  In  Montgomery  v.  Com..  81 
Pa.  St.]2S,the  case  shows  that  an  act  was 
passed  to  reimburse  certain  parties  for 
money  advanced,  and  required  the  school 
directors  of  Ayr  township  to  assesa  and 
levy  a  tax,  etc.,  f<:>r  that  purpose;  and  the 
question  was  whetbw  thw  act  was  in  con- 
filctwith  the  provision  of  the  constitution 
of  that  state  declaring  that  "the  general 
assembly  shall  not  pass  any  local  or  spe- 
cial laws  regulating  the  affnirs  of  coun- 
tiea, cities,  townships,  wards,  boroughs, 
or  school  districts,"  etc.;  and  the  court 
held  that  the  act  was  a  local  and  special 
la  w,  saying :  "  The  act  In  q  uestlon  Is  clear- 
ly local.  It  applies  to  the  township  ot 
Ayr  only.  •  *  •  It  Is  also  special.  The 
tax  was  to  be  levied  and  collected  for  one 
specific  purpose.  That  purpose  was  to 
pay  a  certain  sum  of  money  to  the  persona 
named  in  the  act.  The  money  could  not 
be  used  lor  any  other  or  different  pur- 
pose." 

If  the  true  criterion  by  which  to  deter- 
mine whether  an  act  is  local  or  general  is 
to  inquire  whether,  under  It,  the  people  of 
the  Rtatemay  be  affected  by  its  operHtlon, 
the  answer  to  that  question,  aa  regards 
the  present  act,  must  be  that  It  Is  local, 
and  not  general.  It  operates  In  the  coun- 
ty of  Tillamook  only,  and  baa  no  force  or 
effect  In  any  other  portion  of  the  state. 
If  such  a  law  ia  not  local.  It  is  difficult  to 
understand.  In  the  light  of  theauthoritlee, 
what  species  of  leglalation  would  consti- 
tute a  local  law.  It  Is  also  special,  b^ 
cause  it  la  limited  to  a  particular  county 
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:1or  a  epeclal  purpose.  Tbii  Ib  as  much  an 
Individual  case  as  a  special  law,  applica- 
ble only  toa  particularlndtvldual.  It  can 
jiave  no  application  to  any  uther  county 
■or  road  than  tbat  named,  and  the  appro- 
priation could  not  be  used  for  any  otber 
or  different  purpose.  An  act  may  bo  spe- 
cial where  It  applies  to  many  particular 
and  existing  persons  or  thinRB,  us  where 
it  applies  to  only  one;  but  tbf  strenKth  ot 
our  case  lies  In  the  fact  that  It  applies  to 
only  one;  It  Is  special  to  Tillamook  coun- 
ty, and  to  no  utber.  General  lawa  relate 
to  tbe  public  at  largR,bu1;  apecialactH  con- 
.cem  the  particular  luterest  or  benefit  of 
certain  Individuals  or  particular  classes  ot 
men.  We  are  relieved  of  the  difficulty 
which  often  arises  in  distinguishing!:  wheth- 
er an  act  la  general  or  Bi>ecial,  whun  it 
concerns  many  particular  pevsons  or 
things ;  for  the  act  here  concerns  the  in- 
terests of  one  county  only.and  that  desig- 
nated by  name.  In  Derlne  v.  Commission- 
ers, K4  111.  590,  an  act  was  passed  nnder 
which  it  was  proposed  to  issue  bonds  for 
the  erection  of  a  court-house,  etc.,  but 
wblch,  by  its  terms,  limited  Its  operation 
tocoantieecontalning  over  100,000  Inhabit- 
ants, etc. ;  and  thequestton  was  whether 
the  act  was  in  conflict  with  that  provis- 
ion of  the  constitution  of  that  state  which 
providra  that  the  general  assembly  shall 
not  pass  local  or  special  laws  in  certain 
enumerated  cases,  and  among  the  subjects 
mentioned  is  a  subdivision  "for  regulat- 
ingcounty  and  township  affairs;"  but  the 
court  held  that  a  statute  which,  by  its 
terms,  can  have  application  to  but  one 
uoanty  in  the  state,  although  purporting 
to  be  a  general  law,  applicable  to  alt  coun- 
ties having  a  certain  population,  Is  i!ii)e- 
cial  legislation,  and  within  the  prohibition 
ot  the  constitution  on  that  subject.  The 
court  say:  "Its  very  terms  preclude  It 
from  having  any  application  to  any  coun- 
ty except  Cook  county ;  for  we  take  judi- 
cial notice  no  other  county  In  the  state 
contains  over  one  hundred  thousand  in- 
habitants. *  *  •  That  it  is  a  '  local  or 
special  law,' applicable  only  to  Cook  coun- 
ty, Is  n  proposition  so  plain  it  will  bear 
no  discussion,  and,  unless  Its  pasRage  can 
tie  Justilied  for  some  reason,  it  Is  Invalid." 
In  City  of  Topeka  v.  GlUett.  32  Kan.  437.  4 
Pac.  Rep.  800,  an  act  was  passed  which 
wan  claimed  to  be  In  conflict  with  that 
provision  of  the  constitution  of  Kansas 
which  provides  that  "the  legialnture  shall 
pass  no  special  act  conferring  corporate 
powers;"  and  the  court  say;  "The  act 
would  apply  to  just  those  three  cities. 
Topeka,  Lawrence,  and  Atchison ;  no 
more,  and  no  less.  Is  suuh  an  act  a  general 
act,  or  is  it  merely  a  special  act?  It  Is  our 
opinion  thet  it  Is  merely  a  special  act.  It 
is  true,  it  applies  to  three  cities,  and  not 
merely  oue;  but  tlie  act  declared  uncon- 
Htitutloual  In  the  Case  of  the  City  of 
Council  Grove,  20  Kan.  619,  applied  to 
four  cities,  and  not  merely  one;  aud  the 
act  declared  nnconstltatlonal  in  tbe  case 
of  State  T.  Hammer,  4'2  N.  J.  Law,  4S^,  ap- 
plied to  two  cities,  and  not  merely  to 
one;  and  the  actdeclared  unconstitutional 
in  the  case  of  State  v.  Bridge  Co.,  22  Kan. 
438,  applied  to  several  different  corpora- 
tions, and  not  merely  to  one;  and  the  act 


declared  unconstitutional  In  the  case  of 
State  V.  Herrman,  75  Mo.  340.  applied  to  a 
large  number  of  uotariea  public,  and  not 
merely  to  one."  But  oar  act  applies  mere- 
ly to  one.  Tt  Is  designed  to  aid  Tilla- 
mook county,  and  no  other.  It  speclflcal- 
ly  names  that  county  as  its  beneflciary, 
and  contemplates  no  broader  or  other 
application  of  its  beneflts.  Within  the 
deUnltion  that  all  special  laws  are  made 
for  individual  cases;  tbat  they  relate  to 
divers  particular  towns,  or  to  one  or  more 
particular  counties, — ^thls  act  was  made 
to  aid  that  partlcularcotinty  to  build  that 
particular  road.  It  Applies  specifically  to 
it,  and  operates  only  within  its  bounda- 
ries. Such  a  law  is  in  no  sense  general, 
but  wholly  special,  within  tbe  meaning  of 
all  the  authorities.  It  seems  to  as  that 
It  would  be  difflcult  to  imagine  a  clearer 
case  of  special  legislation. 

With  these  considerations  In  view,  it  be- 
comes necessary  now  to  notice  Allen  v. 
Hlrscb,  8  Or.  412,  mainly  relied  upon  by  the 
plaintiff.  Tbe  act  passed  upon  in  that  case 
was  an  act  for  the  construction  of  a 
wagon-road  up  tbe  south  bank  of  tbe 
Columbia  river  from  near  the  mouth  of  the 
Sandy,  in  Multnomah  coouty,  to  Tbe 
Dalles,  In  Wasco  connty,  and  was  to  be  paid 
for,  not  from  taxes  levied  npon  the  people 
of  the  state,  but  from  tbe  proceeds  otaales 
of  public  lands  for  the  purpose  of  making 
internal  Improvements.  That  act  was 
treated  as  providing  for  an  Internal  im- 
provement—astatehigh  way— in  which  the 
community  at  large  was  Interested.  Tbe 
benefits  of  tbe  road  to  the  people  along  Its 
route  were  regarded  as  InBlgniflcant,  com- 
pared to  tbe  great  advantages  to  tbe  peo- 
ple at  large,  which  It  was  its  purpose  to 
subserve.  Referring  to  Its  character,  its 
necessity,  aud  Its  advantages  to  the  peo- 
ple at  large,  Krlly,  C.  J.,  said:  ""It  Is 
well  known  to  all  that  daring  the  winter 
months  it  is  the  only  practicable  route  for 
a  pulilic  road  through  themountain  range 
which  separates  eastern  from  western  Ore- 
gon, and  it  was  deemed  to  be  of  the  most 
importance  to  the  people  of  the  state  that 
trade  and  travel  and  mall  facilities  should 
not  be  obstructed:  that  intercourse  be- 
tween these  t  wo  great  divisions  of  thestate 
should  not  be  suspended  during  tbat  sea- 
son ot  the  year  w^hen  navigation  on  the 
Columbia  is  closed  by  Ice  In  the  river.  It 
wa»«  well  known  to  the  legislative  assem- 
bly that  for  weeks  at  a  time  all  communi- 
cation between  tbe  east  and  west  was 
suspended,  until  the  incerruptton  came  to 
be  regarded  as  almost  a  public  calamity; 
and  It  was  to  prevent  these  obstructions 
that  the  appropriations  of  money  were 
made  to  construct  the  Dalles  and  Sandy 
road."  It  Is  thus  seen  that  the  road  was 
regarded  b>  tlie  court  asa  great  highway, 
conuectlog  twolmportant  divisions  of  the 
state,  separated  by  a  high  range  of  moun- 
tains, through  which  travel  and  traffic 
might  pass  at  all  seasons  of  the  year,  and 
in  which  the  people  of  the  wbole  St  ate  were 
interested  In  like  manner  as  they  would  be 
in  tlie  construction  of  a  portage  road  to 
connect  tbe  navigable  waters  of  the  Co- 
lumbia Rt  the  place  of  its  obstruction-  It 
was  in  this  view  tbat  tbe  court  thought 
that  tbe  act  could  not  beregardet]  as  local 
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orepectal;  for  the  sphere  otlt»  Inflaence 
or  operation  was  not  confined  to  a  sped- 
fled  loealtty.  bnt  applied  to  the  people  ol 
both  aectluna  of  the  state,  and  weh  there- 
fore a  matter  of  leenerat  concern.  This  1b 
the  ^ound  npun  which  that  case  was  de- 
cided. But  while  It  was  Insisted  by  op- 
poAiiiK  cuoDHel  th'it  this  difference  was 
sufficient  to  exclude  the  present  cose  fron* 
the  effect  of  tnat  decision,  yet  his  argu- 
ment amounted  to  saying  that  the  law 
was  stated  correctly  by  the  court,  but 
wrongly  applied  in  that  case. 

The  purpose  of  the  constitutional  m- 
strlvtlon  upon  the  legislative  power  In  the 
cases  enumerated  was  obviously  to  re- 
quire that  these  specified  snbjects  should 
be  refcnlated  by  general  laws  of  nnlform 
operation  throughont  the  state.  In  the 
execution  of  this  purpose.  It  was  Intended 
by  the  restriction  to  prevent  unjust  dis- 
tinctions from  the  operation  of  local 
laws  between  different  localities,  and  to 
prevent  like  dtstlnctionH  from  the  applica- 
tion of  special  laws  to  particular  indivld- 
ualB,  counties,  or  thlngn.  This  act  vio- 
lates that  principle  of  this  constitutional 
restriction,  and  embotlles  the  mischief  it 
was  intended  to  prevent,  and  cannot  be 
upheld.  This  Is  the  ground  upon  which 
we  declare  this  act  to  he  unconstitutional. 
While  it  Is  true  that  every  court  ap- 
proaches -with  gravity  the  qaoHtlon  of  de- 
claring a  law  to  be  unconstitutional,  and 
never  exerts  Its  power  so  to  do  while 
doubt  exists,  yetconslderations  of  gravity 
stand  for  naught  when  itsincnmpatihllity 
with  the  constitution  Is  shown,  and  noth> 
Ing  remains  for  the  court  hut  to  dlKCbarge 
Its  duty  by  declaring  the  (aw  to  be  uncon- 
Btltnttonal.  It  may  be  that  in  this  coun- 
ty, us  some  other  localities  of  the  state, 
where  the  population  is  sparse,  and  the 
fundti  of  the  county  are  limited,  such 
roods,  ballt  at  the  public  expense,  would 
be  of  general  service  to  the  people  of  those 
localities,  and  lend  to  the  development  of 
their  interests  and  prosperity.  If  this  is 
so,  and  a  change  Is  desirable,  the  remedy 
lies  with  the  people,  and  not  with  the 
conrt.  There  was  no  error,  and  the  Judg- 
ment of  dismissal  must  be  affirmed. 


8TATR  ex  rel.  Corlla  v.  Fe.nmuobb,  Clerk 
of  the  Supreme  Court  ol  Jefferson  Coun- 
ty. 

(Supreme  Court  cf  WtuMngton,   May  14, 1891.) 

COKVICTIOTI  or  MnRDBR— CojITS  ON  Appbal, 
A  person  who  on  conviction  of  murder 
gives  notice  of  appeal,  and  shows  that  he  Is  ab- 
solutely unable  to  pay  for  a  traoscript  of  the 
reconl,  Is  entitled  to  snob  transcript  at  the  ex- 
panse of  the  pubUo.   Dunbar,  J. ,  disseating. 

Application  tor  luanflnmas, 
John  FuirSeJd,  lor  relator. 

HoTT.  J.  Relator  was  convicted  of  mur- 
der In  the  first  degree  and  sentenced  to 
death.  He  gave  notice  of  appeal  to  this 
court,  and  to  perfect  the  same  sought  to 
have  the  clerk  tronsmit  a  trnniicrlpt  of  the 
rt^ord.  The  clerk  declined  to  do  this  un- 
less the  fees  for  preparing  the  same  were 
first  paid.  Relator  tlierenpnn  showed 
that  he  was  without  means,  and  was  ab- 
solutely unable  to  pay  such  lees.  Under 


these  circumstances,  relafor  was  mtltled 
to  such  transcript  at  the  expense  of  the 
public.  The  wrltol  mairdamDflmust  Issue 
as  prayed. 

Andbrb»C.  J.,aad  BxiLEsand  Scott,  JJ., 
concur. 

Dunbar,  J.  I  dissent,  t  know  of  no 
provision  of  law,  either  statutory  or  con- 
stitutional, empowering  the  ccmrt  to  au- 
thorize the  disbursement  of  public  funds 
to  aid  a  defendant  to  prosecute  his  appeal 
to  the  supreme  court.  Section  22,  art.  1. 
of  the  state  constitution,  relied  upon  by 
counsel  for  appellant.  In  my  Judgmentdoes 
not  touch  this  case.  That  section  simply 
gnarantles  to  the  accused  the  right  of  ap- 
peal In  any  case;  that  is,  provides  that 
the  right  of  ap|>eal  In  criminal  cases  shall 
not  be  taken  away  by  statute;  and  the 
final  Judgment  referred  to  in  said  section 
refers  to  final  judgment  In  the  superior 
courts.  Such  was  the  construction  placed 
upon  It  in  Stowe  v.  State,  25  Pac.  Rep. 
1086,  decided  by  this  court  at  its  last  term. 
The  payment  by  tbe  state  of  the  costs  of 
appeal  in  a  criminal  action,  where  the  de- 
fendant is  not  able  to  pay,  might  be  a  hu- 
mane policy  tor  the  law  to  adopt:  bnt  as 
the  law-making  power  has  not  seen  fit  to 
adopt  such  a  policy  It  is  not  within  the 
Inherent  power  ol  the  court  to  grant  the 
reUet  asked  for. 


FlGRCB  V.  FfiACB. 

{Supreme  Court  of  Washington.  Feb.  11, 1891.) 

Fl'blic  Lands— Prb-bmptios — Fraud— Casceli.*- 
tios  op  estky  asd  certificate. 
Act  Cong.  July  4,  1836,  provides  that  tbe 
issnln^  of  patents  ana  sale  of  public  lands  shall 
be  under  the  snpervislon  of  the  commiasloDer  of 
the  general  land-office.  Rev.  St.  U.  S.  S  3268, 
provides  that  proof  of  settlement  and  improve- 
ment sfattll  be  made  before  entry  *'to  Uie  satisfao- 
tlon  of  the  register  and  receiver  of  the  luul  dls- 
trlet  in  which  such  lands  may  Uo. "  Held  that, 
where  a  pre-emptor  baa  proved  bis  settlement  to 
tbe  register's  satistaction,  and  received  from 
him  a  cush  entry  certificate  and  final  receipt,  the 
letter's  Judgment  cannot  be  reopened  by  the  com- 
missioner  and  set  aside,  on  complaint  of  a  stran- 
ger that  his  residence  has  not  been  established  as 
required  by  law.  Per  Dukbab,  J.,  dissrating 
from  ante,  192. 

For  majority  opinion,  see  ante,  192. 

Dunbar,  J.,  (f/issenf/n^.)  As  I  indicat- 
ed at  the  time  of  th3  filing  of  the  majority 
opinion,  I  will  now  give  some  of  my  rea- 
sons for  dissenting  thereto.  It  Is  a  com- 
mon remark  by  practitioners  before  the 
land  department  that  the  land  la  ws  "do 
not  amount  to  anything,  but  that  every- 
thing depends  upon  the  instruction-. " 
But,  in  the  Investigotion  of  rights  under 
the  land  laws,  I  prefer  to  look  first  at  tbe 
law,  and  see  if  any  provisions  are  made 
by  the  law,  or  direct  authority  given  by 
the  law,  for  tlie  action  of  the  rommlHHlon- 
er,  or  whether  the  authority  Is  conferred 
upon  theconimlHsIoner,  under  hlssupervls- 
Ing  powers,  to  set  aside  the  flndlnKS  of 
the  register  and  receiver  on  the  questions 
of  residence  and  cultivation  In  case  of  a 
pre-emption  proof,  which  Is  the  point  In- 
volved In  this  case.  An  examlnatifm  ol 
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the  pre^iDptton  law  shows  that  preced- 
ing seetious  state  what  lands  shsll  be  sub- 
ject to  pre-emption  entry,  who  are  qaall- 
lled  pre-emptor8,  etc.;  while  section  12 ol 
the  act  uf  1841,  currespondluK  with  sec- 
tion 22(i3  of  the  Revised  Statutes,  provides 
that,  "prior  to  any  entries  being  made 
under  and  by  virtue  of  the  prorisiuns  o( 
this  act,  proof  of  the  settlement  and  Im- 
provement thereby  required  shall  be  made 
to  the  satisfaction  of  the  refflster  and  re- 
ceiver of  the  land  district  in  which  such 
lands  may  He,  agreeably  to  such  rules  as 
may  be  prescribed  by  the  secretary  ol  the 
treasury,"  now  by  subeeqaent  enactment 
cbaufired  to  secretary  uf  the  interior.  It 
seems  to  me  that  there  Is  no  room  for 
a  coustractioD  ol  this  section.  Here  Is  a 
)udiclal  authority  conferred  upon  a  tribu- 
nal In  language  plain  and  unmistakable. 
The  power  Is  conferred  as  plainly  as 
words  can  state  a  pniposltion.  It  Is  the 
Judgment  of  the  register  and  the  receiver 
that  is  to  besatlBfled;  not  the  Judgment 
of  the  commisslnner  or  the  secretair  of 
the  Interior.  This  is  a  Judicial  Investiga- 
tion on  their  part;  not  merely  a  clerical 
or  admlnUtrative  duty  to  be  performed. 
A  fact  Is  to  be  Judicially  determined  from 
evidence  adduced  under  certain  rules  and 
regulations  of  law.  The  rules  and  rega- 
latlons  governing  the  admission  of  cbia 
testimony,  or  the  mode  of  procedure,  are 
prescribed  by  the  secretary  of  the  Interior, 
and  it  Is  the  duty  of  the  commisBloner  to 
see  that  these  rules  snd  regulations  are 
obnerved,  and  that  the  Investigation  is 
conducted  in  accordance  with  them;  but 
the  Judicial  Inquiry  and  determination  ot 
the  facts,  under  those  prescribed  rules,  are 
matters  exclusively  witbln  the  Jurisdic- 
tion of  the  register  and  receiver,  so  far  as 
settlement  and  Improvement  are  con- 
cerned. I  repent  that,  if  ^hls  Investigation 
lias  not  been  carried  on  agreeably  to,  or 
in  conformity  with. such  rules  as  the  secre- 
tary Is  authorised  to  make,  then  for  that 
reason  only  should  the  commissioner  re> 
Ject  the  proof  or  send  it  back  for  a  rehear- 
ing; for  when  those  ofBcers  haveobtulned 
Jurisdiction,  by  reason  of  all  the  other  re- 
quirements  of  the  law  having  been  met, 
and  when  their  discretion  ami  Judgment 
have  been  legally  e.\erclaed  and  a  decision 
reached  on  the  question  uf  settlement  ami 
Improvement,  questions  especially  submit- 
ted  to  their  discretion  by  the  law, that  de- 
cisiou  Is  not  subject  to  the  supervising 
power  of  superior  officers.  There  1b  a 
vast  ditferent.-e  between  preecriblug  rules 
and  regulations  and  usurping  Judlclsl 
functions.  jSupervlscry  powers  may  be 
exercised  over  acts  which  are  purely  ad- 
ministrative or  executive;  but  the  distinc- 
tion must  be  constantly  kept  In  view  be- 
tween acts  which  are  administrative  or 
executive  and  those  which  are  judicial  In 
their  character.  Uuder  this  section  the 
register  and  receiver  ore  authorized  by 
law  to  exerclsu  their  discretion  judicially. 
As  was  well  said  by  the  court  In  Bntter- 
worth  V.  Hoe,  112  U.  S.  GO.  5  Sup.  Ct.  Rep. 
25:  "It  Is  not  consistent  with  the  Idea  ot 
Judicial  action  that  It  should  be  subject  to 
the  discretion  ul  a  supervisor,  in  the  sense 
in  which  that  authority  Is  conferred  upon 
the  bead  ol  an  executive  department  in 


reference  to  blssabordlnaCes.  Bncli  a  adh- 
Jectlon  takes  from  It  tbe  qnalltj  of  a  Jadl> 

cial  act. " 

But  it  is  asserted  by  counsel  for  defend- 
ant in  error  that  the  commissioner,  at  the 
time  of  ordering  a  rehearing  in  this  case, 
acted  with  authority,  tmause  the  follow- 
ing circular  InstructloDS  wore  then  in 
force,  vis.:  "Failure  to  Inhabit  and  fm< 
prove  the  land  In  good  faith,  as  required 
by  law,  renders  the  claim  subject  to  con- 
test, and  the  entry  to  investigation.* 
"  Final  proof  in  pre-emption  cases  must  be 
made  to  the  satisfaction  of  the  register 
and  receiver,  whose  decision,  as  in  any 
other  -ase,  is  subject  to  examination  and 
review  by  this  office."  I  answer  that.  If 
he  had  no  authority  before  the  publica- 
tion or  issuance  of  these  Instructions,  be 
manifestly  had  none  afterwards.  Courts 
must  confine  the  enactment  of  laws  to 
law-making  powers.  The  congress  of  tbe 
United  States  Is  the  only  body  that  can 
make  laws  regulating  tbe  sale  or  dlspual- 
tlon  of  the  public  lands.  Tbe  secretary  of 
the  Interioris  authorized  topreacribe  rules 
and  r^nlatlons  to  make  the  laws  effect- 
ive, and  to  exercise  supervisory  powers  in 
certain  instances;  but  he  Is  notanthor- 
ised  to  make  new  laws,  to  Increase  his 
own  powers,  or  to  take  away  any  judi- 
cial authority  that  has  been  especially,  or 
even  generally,  conferred  upon  another 
tribunal.  It  the  secretary  or  commlssioD- 
er  are  allowed  arhltrarlly.  without  any 
appeal,  to  sabstttute  their  discretion  for 
that  ot  the  register  and  receiver  on  sub- 
jects especially  snbmltted  to  them,  they 
might  logically  go  farther,  and  dispense 
with  their  Judgmrat  altogether.  "Iftraod 
is  alleged  In  obtaining  the  flnal  recMpt, " 
says  Judge  Dkauv  in  Smith  v.  E wing,  28 
Fed.  Rep.  741,  "the  government  must  seek 
redress  In  the  courts,  where  the  matter 
may  be  heard  and  determined  according 
to  the  law  applicable  to  the  rights  ot  in- 
divldnals  under  like  circumstances.  Tbe 
right  ot  a  party  holding  a  certificate  ot 
purchase  of  public  iand  and  that  of  hta 
grantee  Is  a  right  In  and  to  property  of 
which  neither  of  them  can  or  ought  to  be 
deptlred  without  due  process  of  law."  I 
think  the  case  ot  Wilcox  v.  Jackson,  IS 
Pet.  498,  fairly  sustains  the  theory  of  the 
plaintiff  In  error;  also  Lytle  v.  State.  9 
How.  814.  It  must  be  borne  in  mind  that 
it  Is  not  contended  by  appellant  that  the 
action  of  the  n^isterand  receiver  cannot 
be  reviewed;  but  the  contention  simply  la 
that  their  decision  on  these  two  ques- 
tiona,  of  residence  and  improvement  ouly, 
cannot  be  reviewed  In  a  pre-emption  caoe, 
and  such  I  believe  to  be  the  distinction 
made  by  the  cases  generally;  and  those 
rases  cited  wherein  their  decisions  have 
been  reversed  or  set  uBlde  on  some  other 
ground  do  not  Involve  the  pertinent  ques- 
tion In  this  caie,  and  should  not  be  con- 
sidered. This  distinction  I  think  was 
plainly  maintained  In  the  late  case  of  Cor- 
nelius V.  KeBsel.  128  U.  S.  456.9  Sup.  Ct. 
Rep.  122.  Said  Mr.  Justice  Fibld,  in  a 
well-considered  opinion.  "The  power  of 
supervision  possessed  by  the  commission* 
er  of  the  general  land-office  over  the  acts 
ot  the  register  and  receiver  of  the  local 
land-offices,  in  the  disposition  of  the  pub- 
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11c  landfi,  nndonbteOly  autliortzes  him  to 
correct  ind  annul  CDtrleu  of  laud  allowed 
by  tliein,  wberf  the  lands  are  not  subject 
tu  entry,  or  the  parties  do  not  poflsesa  the 
qualilicatlonB  required,  or  have  prevl- 
ouHly  entered  all  that  thelaw  permitfl;" 
fairly  imply loK  that  the  entry  conld  not  be 
annulled  on  tlie  ground  of  wunt  of  proof 
of  settlement  or  cultivation. 

But  Ills  contended  that  the  earlier  cases 
arc  not  la  point,  becuuse  they  were  decid- 
ed on  controversies  which  arose  prior  to 
the  passaKo  of  the  act  of  1S36,  wblcb  en- 
lare:ed  the  supervisory  powera  of  the  com- 
miSHiooer,  the  first  section  of  which  act  la 
as  follows:  "That,  from  and  after  the 
passage  of  this  act,  the  executive  duties 
now  prescribed,  or  which  may  hereafter  be 
prescribed,  by  law,  appertaining  to  the 
surveying  and  sale  of  the  public  lands  of 
the  United  States,  or  Id  any  wise  respecting 
such  public  lands,  and  also  such  as  relate 
to  private  claims  of  land,  and  the  Issuing 
of  patents  fur  all  grants  of  land  under  the 
authority  of  the  government  of  he  United 
States,  shall  be  subject  to  the  supervision 
and  control  of  the  commissioner  of  the 
genera)  land-oflBce,  under  the  direction  of 
the  president  of  the  United  States.  1  am 
of  the  opinion  that  the  act  of  1841  was  In- 
tended for  a  full,  comi^ete,  and  Independ- 
ent preemption  law,  and.  If  It  be  conced- 
ed that  the  act  of  1836  modified  the  act  of 
1830  with  reference  to  the  powers  of  the 
register  and  receiver,  the  re-enactment  of 
the  same  section  in  must  he  conceded 
to  be  a  restoration  of  that  authority,  and 
their  decision  would  again  be  final  on  that 
point;  and  this  view  of  the  law  Is  In  har- 
mony with  Johnson  v.  TowHie.y,  18  Wall. 
7^.  wherein  Justice  MiLLKK  says  that  the 
act  of  1841  soeulargedthe  right  of  pre-emi>- 
tion  as  to  have  been  ever  since  considered 
the  main  source  of  pre-emption  rights." 
And  it  may  be  observed  In  this  connection 
that,  la  all  the  cases  relied  upon  by  the 
majority,  while  the  declsUns  were  ren- 
dered subsequent  to  1841,  yet  all  thecun- 
trovcrted  facts  bad  transpired  prior  tu 
the  passage  of  the  act  of  1K41. 

However,  conceding  that  the  law  of 
1836  is  still  in  full  force,  I  cannot  conceive 
how  it  can  In  any  manner  conflict  with 
section  12  of  the  law  of  1841 :  for  It  will  be 
observed  that  the  law  of  1836  refers  exclu- 
idvely  to  the  executive  duties  appertaining 
to  the  survey  and  sale  of  the  public  lands. 
Certainly  an  executlvo  act  spoken  of  In 
general  terms  lu  the  act  of  1S3C  has  nf>  ref- 
ereuce  to  a  judicialduty  especially  Imposed 
upon  a  certain  tribunal.  But.  if  tliere 
could  possibly  he  any  doubt  on  this  ques- 
tion. It  has  been  squarely  met  and  settled 
Id  the  case  of  Butterwortb  v.  Hoe,  112  U. 

60.  5  Kup.  Ct.  Rep.  25.  There  It  was  an- 
noanced  that  "the  executive  supervision 
and  direction  which  the  head  of  a  depart 
ment  may  exercise  over  his  subordinates, 
in  matters  administrative  and  executive, 
do  not  extend  to  matters  in  which  the 
subordinate  is  directed  by  statute  to  act 
judicially.  *  This  was  a  case  growing  out 
ol  the  patentofflce  department;  but  the 
subject  of  supervisory  powers  in  general, 
including  the  supervisory  powers  in  the 
land  department,  was  reviewed  witli  care 
and  ability  by  Ur.  Justice  Mattqicws,  and 
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the  doctrine  announced  therein.  It  seems 
to  me,  Is  squarely  decisive  of  this  case. 
Sn  far  as  the  case  of  Earkness  v.  Under- 
hill,  1  Black.  SlB.  is  concerned,  I  cannot 
see  Its  application  to  the  case  at  bar. 
That  was  not  a  contest  under  the  pre- 
emption laws;  but  simply  under  a  special 
law  passed  April  5,  1832.  which  allowed 
parties  a  pre-emptive  right  to  purchase* 
not  to  exceeed  IfiO  acres  of  land,  which 
they  had  already  settind  and  Improved 
prior  to  the  passage  of  the  act.  uud  the 
parties  in  that  case  had  made  settlement 
and  Impruvement  In  anticipation  of  the 
passage  of  the  set.  The  act  specially  pro- 
vldefl  that  all  the  eutrles  should  be  made 
under  regulations  prescribed  by  the  secre- 
tary of  the  Interior.  There  was  no  provis- 
ion In  the  act  for  proof  of  residence  or 
improvement  to  the  satisfaction  of  the 
register  and  receiver,  and  the  main  ques- 
tion involved  lu  this  case  was  not  and 
could  not  have  been  Involred  In  that. 
Barnard's  Heirs  r.  Ashley's  Heirs,  18  How. 
43,  seems  to  be  more  in  point,  so  far  as 
some  of  the  expressions  m  the  opinion  of 
the  court  are  concerned,  though  the  mate- 
rial tacts  in  that  case  were  essentially 
ditferi'nt  from  thefacts  In  this  case  There 
one  of  the  main  questions  Involved  was 
whether  or  not  the  lands  were  subject  to 
pre-emption  at  the  time  of  Bernard's  at- 
tempted entry.  It  Is  not  contended  here 
that  that  would  not  be  a  proper  question 
for  review  by  the  commissioner. 

1  do  not  think  that  it  Is  the  province  of 
thecourt  to  nullify  a  plain  provision  of  the 
law  by  an  argument  based  upon  the  bad 
policy  of  the  lu w ;  that  is  purely  a  legisla- 
tive prerogative;  tboogh.ln  my  Judgment, 
tlie  view  of  the  law,  as  contended  for  by 
the  appellant, can  be  maintained  upon  the 
highest  grounds  of  public  policy,  and  In 
strict  accordance  with  a  Just  and  equita- 
ble admluitttrution  of  the  laws,  ft  Is  and 
should  be  the  policy  of  the  lawthac  rights 
should  be  speiHllly  adjusted,  and  that  liti- 
gation should  be  terminated  as  soon  as  is 
possibly  consistent  with  a  rightful  de- 
termination of  the  matters  In  con  trover- 
sy.  Especially  Is  this  true  with  reference 
to  rights  under  the  land  laws,  where  the 
home  of  the  citizen  Is  Involved.  Every 
consideration  of  public  policy  and  of  pri- 
vate right  then  calls  for  a  speedy  adjust- 
ment. The  law  recognises  the  necessity, 
and,  while  leaving  the  more  general  ques- 
tions to  be  reviewed  and  determined  by 
the  higher  officers  of  the  department,  es- 
pecially clothes  a  local  tribunal  with  the 
power  of  determining  the  local  fact  of  res- 
idence and  improvement,  under  such  rules 
and  n^ulations  as  may  be  prescribed  by 
the  department.  These  officers  are  on  the 
ground.  They  are  acquainted  with  the 
character  and  reputation  of  the  people 
making  the  proof.  In  many  instances 
they  meet  the  witnesses  face  to  face:  in 
fact,  this  was  the  universal  practice  at 
the  time  the  law  was  enacted.  They  are 
acquainted  with  the  country,  Its  topogra- 
phy. Its  soil,  and  its  climate.  They  know 
the  peculiar  circumstances  surrounding 
the  settler.  In  his  sometimes  successful 
and  sometimes  unsuccessful  efforts  to  cul- 
tivate the  soil ;  and  they  are  better  calcu- 
lated to  pam  iBt^Ugently  on  the  settler's 
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rlf^hts  Id  those  partlcnlare  than  Is  ttae 

commissioner  or  uecretary,  albeit  they  are 
lower  officers  Id  the  department,  and  are 
more  remote  from  the  seatot  jrovemmeot. 
Am  one  mpmber  of  thiH  court,  I  cannot  In- 
dulge In  the  presumption  that  an  officer's 
tendency  to  a  careless  or  corrupt  admin- 
istration of  a  trust  reposed  In  him  is  Id 
proportion  to  bla  rank  or  thn  distance  of 
bis  habitation  trom  the  seat  of  govem- 
jncnt.  I  prefer  to  belleTC  that— 

**The  rank  la  but  the  gnlnea-stompi 
The  man's  the  gowd  for  a*  thaL^ 

But,  that  all  possible  sufesuards  might 
be  thrown  around  this  investigation,  tliu 
-net  of  1879  provides  that  notice  of  proof 
vhall  be  given  by  publication  In  a  news- 
paper nearest  to  the  land  In  question  for 
So  days  before  the  day  of  proof,  and  that 
the  names  of  the  witnesses  by  which  claim- 
ant Intends  to  establish  his  claim  shall  be 
given  In  such  publication.  Opportunity 
is  thas  given,  to  any  one  who  has  knowl- 
edge of  bad  faith  on  the  part  of  the  claim- 
ant, to  appear  and  resist  the  claim.  Up 
to  this  time  the  settler  anderstands  that 
he  must  look  out  for  and  have  on  hand 
the  necessary  witnesses,  and  he  makes  ar- 
rangements accordingly.  He  makes  his 
proof  as  the  law  requires,  and  to  the  sat- 
isfaction of  the  tribunal  empowered  by 
the  law  to  pass  upon  the  sufficiency  of  the 
proof.  No  one  appears  to  contest  his 
right.  No  appeal  Is  taken  from  the  decis- 
ion rendered.  He  pays  the  money  de- 
manded by  the  government,  and  sn  far  as 
he  knows  and  Is  able  to  ascertain  the  case 
Inclosed.  His  final  certificate  Issues.  He 
tabes  possession  of  the  land,  and  pays 
taxes  on  It.  His  witnesses  are  allowed  to 
depart  and  leave  the  country,  as  they  are 
very  liable  to  do  In  all  new  countries.  He 
makes  valuable  Improvements  on  the  land, 
and  all  the  results  of  his  years  of  labor 
between  the  time  that  he  makes  hts  proof 
and  the  long  time  which  frequently  elapses 
Iwfore  patent  issues  Is  absorbed  by  the 
land;  and  I  agree  with  the  attorneys  for 
the  appellant  that  to  subject  him  during 
all  this  time  to  the  uncertainties  of  an  ar- 
bitrary proceeding  or  hearing  before  the 
officers  of  the  executive  or  political 
branches  of  the  government,  at  a  time 
when  he  may  be  helpless  to  secure  the  evi- 
dence which  he  needs,  and  where  he  may 
be  overwhelmed  with  so-callefl  "testimo- 
ny," which  does  not  have  the  sanction 
even  of  an  oath  upon  which  perjury  can 
be  prosecuted.  Is  so  obviously  un]Q8t  and 
unfair  that  the  courts  ought  not  to  sanc- 
tion it. 

In  tlie  case  at  bar.  Pierce  made  his  final 
proof  to  the  satisfaction  of  the  register 
and  receiver  on  the  l»th  day  of  February, 
1SS3,  pnld  to  those  officers  the  sum  of  9400, 
and  received  his  "patent  certificate."  No 
appeal  was  taken  from  this  decision;  but 
six  months  afterwards  Frace,  a  stranger, 
filed  wltii  the  comminsioner  an  affidavit 
alleging  that  Pierce  had  not  established  a 
residence  upon  said  land.  No  action  was 
talien  by  the  commissioner  upon  this  no- 
tice until  May  1-6,  l»Kr>.  Thus  It  will  be 
seen  that  after  the  expiration  of  two  years 
and  three  months  from  the  adjudication 
of  this  case  Pierce's  right  to  this  land  was 


called  In  qaestlon  In  this  summary  man- 
ner. The  Judgment  was  reopened  and  set 
aside.  The  land  was  awarded  to  the  in- 
former, tiie  government  retaining  the  pur- 
chase price  paid  by  Pierce,  presumably,  up- 
on the  ground  that  perjury  had  been  com- 
mitted In  making  the  proof,  without  giv- 
ing him  an  opportunity  to  answer  that 
charge  in  a  court  of  comoetent  Jurisdic- 
tion, where  a  Judicial  determination  could 
be  had  on  that  qaestlon.  There  is  no 
claim  that  the  land  was  not  properly  sub- 
ject to  pre-emption  entry,  or  that  Pierce 
was  not  a  qualified  pre-emptor.  or  that 
the  register  and  receiver  had  not  complete 
Jurisdiction  of  the  case  wbcn  It  was  first 
tried,  but  the  sole  qaestlon  involved  was 
oneofresldence.  Thlsquestlonhavlngbeen 
once  decided  by  the  proper  tribunal,  and 
certificate  of  patenc  having  issued,  I  think 
that  tlie  commissioner  acted  withont 
authority  of  law  In  dlsturblns  that  de- 
cision. 


McGraw  t.  Franklin. 
(Suprenw  Count  of  WaaMngUm.  Jan.  S6, 189L> 

RlPLBmr— FUUD— EVIDEKCB. 

1.  Goods  recently  Bold  to  plalntifC  were  at- 
tached by  a  creditor  of  her  vendor,  and.  In  cod- 
slderationof  plalutift  givioff  her  note  for  ttae  debt, 
the  vendor  promised  to  pay  the  note  at  maturity. 
Fldntiff  gave  a  mortgagfi  to  Seunre  ttiis  note, 
both  were  assigned  to  A. ,  who  was  the  brother  of 
ftaid  vendor,  and  who  foreclosed  the  mortgage, 
la  replevin  against  the  aheriff  having  possession 
of  the  goods  under  the  foceclo»ure  proceedings, 
plaintifl  alleged  that  the  vendor  in  fact  paid  tha 
note,  and  fraudulently  procured  the  transfer  of 
the  mortgage  to  A.,  instead  of  causing  its  dis. 
charge.  It  appeared  tiiat  A.  had  no  money  with 
which  to  buy  tha  note.  The  testimony  was  con- 
flicting as  to  who  foraished  him  the  money,  and 
as  to  whether  the  mortgage  had  aotoaUy  been 
paid.  Held,  tnat  tha  judgment  for  plalidlC 
should  be  reversed. 

3.  The  defendant  having  obtained  possession 
of  the  goods  by  a  decree  In  foreclosure  npon  de- 
fault of  the  plaintiff,  evidence  as  to  whether  the 
said  vendor  of  the  mortgaged  goods  and  the  as- 
aigaee  of  said  mortgage  conspired  together  to  de- 
fraud plaintiff  is  irrelevant  to  the  taking  and 
selling  of  nald  goods  by  the  defeodanL 

For  Anmbs,  C.  J.|  and  Hott,  J.,  dlaaentlng. 

For  majority  opinion,  see  25  Fac.  Bep. 
911. 

Anders,  G.  J.,  {dtsaeBtfn^.)  X  am  un- 
able to  concur  in  the  concinsion  reached 
by  the  majority  of  my  brothersln  the  case. 
The  plaintiff  in  the  court  below,  being  the 
owner  of  certain  iiersonal  property,  which 
she  had  previously  mortgaged,  sought  to 
recover  the  possession,  or  the  value  there- 
of, from  the  defendant,  who  was  sheriff  of 
King  county,  and  who  Iiad  taken  said 
property  into  custody  by  virtue  of  a  stat- 
utory foreclosure  proceeding  Instituted  by 
the  assignee  of  the  mortgasfee.  The  note 
secured  by  the  mortgage  was  overdue,  and 
both  It  and  the  mortgage  were  In  the  pos- 
session of  Andrew  Merchant,  to  whom 
they  had  been  transferred  by  the  original 
mortgagee  for  valne.  No  steps  were  taken 
in  the  pending  proceedings.  In  accordance 
with  the  provisions  of  the  statute  or  oth- 
erwise, to  contest  the  right  to  forecIosDre 
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or  the  amount  due;  but  InHtead  this  ac- 
tion waa  brought  to  recover  the  property 
then  in  the  custody  of  the  sheriff  and  of 
tbe  law  by  reason  of  the  default  of  the 
plaintiff  herself.  It  1b  true  the  testimony 
of  the  defendant  shows  that,  before  the 
sale  of  tbe  goods  under  tlie  foreclosure 
proceedluKB,  slid  was  told  by  theplnlnCifT's 
Httnrney  that,  as  matter  of  fact,  the  note 
bad  been  paid,  and  that  the  attempt  to 
foreclose  was  a  fraud  betwera  Robert  and 
Andrew  Merchant.  Bat,  under  the  cir- 
cumHtances.  he  was  not  bound  to  relin- 
quish the  property  on  a  were  statement 
of  that  character,  nor,  indeed,  would  fee 
have  been  Jastifled,  as  an  officer  charged 
with  the  performance  of  an  official  duty, 
in  so  doing.  It  Is  disclosed  by  the  record 
that  the  foreclnaure  and  sale  were  sub- 
ataotlally  In  conformity  to  the  statute, 
and  the  aherlfl  should  not  be  held  respon- 
Blble  In  the  action  for  the  goods  sold  by 
him,  unless  it  be  shown  that  hln  acts  were 
wrongful  and  unauthorised  by  law.  The 
action  was  tried  and  Judgment  rendered 
against  the  defendant  In  the  lower  court, 
on  the  theory  that  the  note  and  mortgage 
of  Mrs.  Franklin  had  been  paid,  and  that, 
therefore,  the  defendant  had  become  a 
trespasser  by  seizing  and  disposing  oT  the 
goods  in  question.  But  I  am  strongly  of 
the  opinion  that  all  the  testimony  upon 
that  point,  taken  together,  falls  to  show 
more  than  that  Robert  Merchant  prom- 
Ised  Mrs.  Franklin  to  pay  her  note  before 
maturity,  and  that  he  failed  to  do  so;  and 
it  requires  no  argument  to  demonstrate 
the  proposition  that  a  promise  to  pay  Is 
not  payment,  either  In  fact  or  In  law.  It 
also  seems  to  roe  that  all  the  testimony 
concerning  the  alleged  fraudulent  transac- 
tions between  the  Merchants  and  the 
agreement  made  by  Robert  Merchant  with 
Mn>.  Franklin  to  pay  the  note  was  wholly 
irrelevant,  and  should  have  been  excluded 
by  the  court.  Nor  do  I  think  tbe  defend- 
ant waived  any  of  his  legal  rights  by  go- 
ing to  trial,  without  objection,  upon  tbe 
pleadings,  as  made  up  by  the  parties  to 
the  action.  The  question  of  conspiracy 
between  the  Merchants  and  Stewart  to 
defraud  plaintiff  was  set  up  In  her  reply  to 
defendant's  answer.  It  tendered  an  Im- 
material and  collateral  iMue,  and  I  am 
unable  to  perceive  how  the  denial  of  such 
allegations  could.  In  any  way,  Justify  the 
Introduction  of  testimony  touching  the 
Hame  which  was  objected  to  by  the  de- 
fendant. In  an  equitable  action  against 
Robert  and  Andrew  Merchant  to  compel  a 
surreoilor  and  cancellatloD  of  tbe  note  and 
mortgage,  such  testimony  would  have 
been  relevant  and  proper;  and  It  may  be 
that  the  (acts  and  circumstances  would 
have  warranted  the  court.  In  that  event. 
In  granting  tbe  relief  demanded.  But  In 
this  action  the  sole  question  to  be  det«r- 
mined  was  whether  or  not  the  taking  and 
selling  of  plaintiff's  chattels  by  the  defend- 
ant was  wrongful,  and  not  whether  some 
other  person  or  persons  were  guilty  of  per- 
petrating a  fraud  upon  the  plaintlR,  and, 
In  my  Judgment,  the  plaintiff  should  have 
been  uonflned  to  the  trial  of  the  former 
question.  For  theforegolngand  other  rea- 
sons that  might  be  given.  I  am  of  the 
oiiittion  that  the  judgment  of  the  court  be- 


low should  be  reveraed^  and  a  new  trial 
granted. 

HoYT,  J.f  concurs. 


SOLOXON  V.  SUITH. 

(Supreme  court  of  Colorado.  Ii^  7, 1881.) 
WROifovxn.  Attachment  —  DimraEs  —  Pbacdu- 

■-BNT  CONVtTANOB8~PLEADIirO. 

In  an  action  against  an  ofBuer  for  voods 
seized  onder  an  attachment  Bffainat  a  third  per- 
son,  where  tbe  answer  alleges  that  the  goods 
were  the  property  of  such  third  pusoo,  and  had 
been  frauaulently  transferred  to  plaintiff  In  or- 
der to  hinder  &na  cheat  his  creditors,  and  that 
the  transfer  was  fraudulent  and  slmulaied,  soch 
answer,  being  replied  to,  is  sufflcient  to  put  the 
fraud  in  Issue,  and  evidence  tending  to  prove  it 
is  admissible. 

Commissioners*  decision.  Appeal  from 

district  court.  Arapahoe  county. 

V.  D.  Markbam  and  Perry  &  Carpenter, 
for  appellant.  W.  S,  Dtxker  and  T,  D.  W. 
Tonley,  for  appellee. 

BicHMOND,  C.  This  action  was  brought 
In  the  district  court  of  Arapahoe  county. 
May  8, 1S84,  to  recover  certain  personal 
property,  or  its  value.  By  the  complaint 
plaintiff  claims  she  was  and  Is  the  own- 
er and  entitled  to  tbe  possession  of  the 
goods,  wares,  and  merchandise  there- 
in enumerated;  and  that  on  tbe  2d  day  of 
May,  18S4,  defendant  without  authority 
took  and  carried  away  and  unlawfully 
detains  the  same;  that  the  alleged  cause 
of  seizure  Is  that  in  certain  suits  bt;gun  In 
the  circuit  court  of  tbe  United  States  for 
the  district  of  Colorado  the  said  goods, 
wares,  and  merchandise  were  seized  under 
a  writ  of  attachment  sued  out  and  issued, 
whereby  the  defendant  seized  said  goods 
as  the  property  of  one  Samuel  fierusteln. 
The  defendant  answers,  and,  after  deny- 
ing plalntilTB  ownership  and  possession, 
admits  that  he  seized  the  property  by 
virtue  of  said  writ  of  attachment,  as  the 
property  of  Samuel  Bernstein,  iHSued  In 
certain  causes  pending  In  the  circuit  court 
of  the  United  States  for  Colorado,  wherein 
Samuel  Bernstein  was  defendant  and  oth- 
ers were  plaintiffs;  alleging  that  the  said 
property  so  seized  was  the  property  of 
Samuel  Bernstein,  and  that  the  said  Bern- 
stein, Intending  to  cheat,  hinder,  delay, 
and  defraud  the  plaintiffs  In  said  action 
and  other  creditors,  and  with  intent  to 
conceal,  remove,  and  put  his  effects  out 
of  the  reach  of  his  said  creditors,  did 
traudulentiy  convey,  transfer,  and  assign 
the  goods  and  chattels  mentioned  in  the 
complaint  to  the  plaintiff  herein ;  that  by 
the  transfer,  sale,  and  disposition  of  such 
goods  and  chattels  tbe  said  plaintiff  and 
the  said  Benietein  contrived  to  cheat, 
hinder,  and  delay  and  defraud  the  credit- 
ors of  the  said  Bernstein;  and  that  the 
said  transfer  was  fraudulent,  colorable, 
and  simulated,  and  was  designed  to  cover 
up  the  property  of  thesald  Bernstein.  De- 
murrers to  answers  were  Interposed, ques- 
tioning the  sufficiency  of  the  defense. 
Thereafter  plaintiff  withdrew  the  demur- 
rers and  filed  replies.  The  question  of  Ju- 
risdiction, and  the  right  of  plaintiff  to  in- 
stitute this  suit  against  the  United  States 


Digitized  by  Google 


812 


rACIFIO  BEFOBTEBi  Vol..  26. 


(Cola 


marshal,  are  ellminHted  from  tbe  case. 
Three  trials  were  had.  The  last  and  final 
trial  resalted  in  a  Jud^^ment  fur  defendant, 
to  reverse  which  Judgment  this  appeal  la 
prosecuted.  Numerous  errors  are  as- 
signed, the  principal  one  being  that  the 
defenses  to  the  causes  of  action  mentioned 
In  the  complaint  were  not  snfflclent  in 
this:  that  they  failed  to  speclflcally  allege 
fraud  on  the  part  of  Bernstein  and  the 
plaintiff  against  tbe  credltora;  hence  no 
evidence  tending  to  prove  fraud  was  ad- 
missible under  tbe  pleadings;  and  that 
the  InetructionH  of  the  court  were  errone- 
ous bocuuae  they  left  the  question  of  fraud 
to  thti  Jury.  A  careful  review  of  the  ab- 
stract will  show  tliat  the  main  question 
for  our  consideration  fa  whether  or  not 
the  defenses  Interposed  by  the  defendant 
were  sufficient.  If  that  Is  nhown,  it  natu- 
rally follows  tbat  the  objection  to  the  in- 
structions of  the  court,  and  the  objection 
to  the  Introduction  of  testimony  tending 
to  prove  fraud,  must  be  overruled.  In 
this  case  the  plaintiH  withdrew  his  demur- 
rere,  and  replied  tu  the  answer.  At  least 
the  answer  contains  a  general  allegation 
of  fraud,  and  the  appellee  went  to  trial 
upon  the  Issues  thus  joined,  without  talc- 
ing any  exception  to  the  answers  on  the 
score  of  Insufficiency.  But  we  are  not  In- 
clined to  agree  with  counsel  that  the  an- 
swers were  defective.  Thedefenaes  clearly 
aver  that  the  sale  from  Bernstein  to  Solo- 
mon was  colorable  and  simulated,  aud 
lor  the  purpose  of  putting  his  property 
beyond  tbe  reach  of  his  (Bernstein's)  cred- 
itors. To  use  the  language  of  appellee's 
counsel,  "Tbat  Bale  wuB  a  sham,  and  was 
contrived  by  the  parties  for  the  sole  pur- 
pose of  swindling  creditors."  The  ques- 
tion of  fraud  was  dlrFctly  put  In  Issue  by 
the  complaint,  answers,  and  replications. 
This  being  so,  then  evidence  tending  to 
I>rove  that  tlie  sale  was  fictitious  and 
without  value;  that  the  indebtedness  be- 
tween Bernstein  and  Solomon  was  not 
genuine;  and  testimony  relative  to  the 
manner  of  trannferrlng  the  goods  from 
Bernstein  to  SoI()mon ;  the  fact  that  they 
wera  transferred  In  a  lump  without  In- 
voice; that  they  were  anrreptltionsly  re- 
moved from  one  place  to  another;  that  a 
portion  of  the  goodH  was  exported  from 
the  city  of  Denver,  while  another  portion 
was  dumped  into  an  express  wagon  and 
conveyed  through  an  alley  to  an  isolated 
rooniln  the  city,  with  the  evident  purpose 
of  concealing  them  from  the  officers  and 
the  creditors  of  Benmtein ;  and  the  nature 
of  the  alleged  Indebtedneas  as  evidenced 
by  the  notea, — were  all  facta  and  circuni- 
ataiices  clearly  admlsHlble  under  the  isaue. 
Hence,  au  above  said,  we  niuat  ronelude 
that  the  testimony  objected  to  wae  ad- 
missible, and  that  the  court  did  not  err 
In  overruling  the  objections. 

Tlie  last  and  only  questhm  Is  the  one  of 
instruction.  The  inatructions  were  In  the 
nature  of  a  Kencral  charge,  and,  follow- 
ing the  rule  of  the  court  heretofore  laid 
down,  we  feel  prepared  to  say  that,  taken 
as  a  whole,  they  clearly  and  sufflciently 
advised  the  jui-y  of  the  law  applicable  to 
the  case.  The  sufficiency  of  the  exception 
Is  vlgoronsly  challenged ;  bat,  even  con- 
ceding this  Bufflcleuey,  we  are  clearly  of 


the  opinion  tbat  the  charge  to  the  ]nry 
was  as  favorable  to  the  fdalnttft  av  the 
evidence  warranted.  Tbejndgmentstaonld 
be  affirmed. 

BiasRLL  and  Brbd,  CO.,  conenr. 

Prr  CumAU.  For  the  reasons  stated  In 
the  foregoing  opinion  the  judgment  Is  af- 
firmed. 

Elmott.  J.,  did  not  participate  lo  this 
decision,  having  tried  the  cause  below. 


SoLOMOjT  V.  Smith. 

(Supreme  Court  of  Colorado,    May  7,  1891.) 

Commissioners^  decision.  Appeal  from  district 
court,  Arapahoe  county. 

V.  D.  Marhham  and  Perry  A  Carpenter,  for 
appellant.  W.  S.  DoAer  and  T.  £>.  W.  Ybnlei/, 
tor  appellee. 

RicsMoND,  C.  The  qaeetlons  presented  lu  the 
above  CHse  are  identical  with  thuao  presented  in 
the  foregoing  case,  ante,  811,  aud  were  submitted 
at  the  same  time.  For  the  reasons  stated  in  the 
above  opinion  the  Judgment  of  the  court  should 
be  afBrmed. 

Fbe  CcKiAit  The  Judgment  is  affirmed. 


Matthews  et  a/,  v.  Pattersox, 

(Supreme  Cawrt     CoVorado.   May  7, 1891.) 

OoBroBAnoiTB— Report  of  Conditioii— Liabiutt 
OP  OrviCBua. 

1.  Oen.  fSL  Colo.  |  reqalres  every  corpo- 
ration to  make  an  tuinnal  report  stating  tbe 
amount  of  Its  capital,  the  proportion  thereof  actu- 
ally paid  in,  and  the  amount  of  existiue  debts; 
and  It  provides  that  a  failure  to  flle  this  report 
shall  render  the  directors  and  trustees  jointly  and 
severally  liable  for  tbe  debts  of  the  company  ooq- 
tracted  during  the  year  in«ceding  the  time  for 
filing  it.  Ueid  that,  where  a  report  is  actually 
filed,  the  fact  that  it  is  false  will  not  render  them 
liable  under  this  section  as  upon  failure  to  file 
any  report  at  all. 

2.  Section  255  provides  that  all  the  officers 
who  have  signed  such  false  report,  knowing  it  to 
be  false,  shall  be  jointly  and  severally  liable  for 
all  damages  thereon  arising.  Held  that.  Id  an 
action  to  enforce  this  liability,  tbe  complaint  is 
demurrable  where  It  fails  to  state  that  officers 
knew  the  report  was  false. 

Comralssioneni'  decision.  Errorto  supe- 
rior court  of  Denver. 

The  judgment  sustained  a  demurrer  to 
the  complaint.  The  suhstanttal  aver- 
ments of  Che  pleading  were  that  tbe  Union 
Smelting  &  Refining  Company  wae  a  Colo- 
rado corporation  organized  In  I8S5,  which 
aftern  ards  bought  of  the  plaintiffs  large 
quantities  of  ore,  and  failed  to  pay  about 
?S,500  of  the  purchase  price.  On  the  17th 
day  of  February,  iS88,  the  company  tiled 
in  tbe  office  of  the  clerk  and  recorder  of 
the  coanty  of  Clear  ('reek,  the  county  of 
Its  place  of  business,  a  report  wblch  stat- 
ed that  the  capital  stock  of  the  company 
was  $500,000.  of  which  f407,600  was  paid 
in  property  and  95!^,.^  In  cash,  and  put 
the  amount  of  their  existing  debts  at  99.- 
138.31.  The  report  waa  subscribed  by  one 
Lep,  as  the  treasurer  of  the  company ;  and 
by  thepreHldenI  of  tbe  company, who  is  the 
defendanr  1  the  suit,  who  made  oath  to 
its  accuracy,  and  filed  It  In  tbe  proper  of- 
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flee.  These  general  allesatlons  were  Tol- 
lowed  by  this  paragi-apfa:  "Plaintiff  In 
fact  further  says  that  the  ciaicl  pretended 
report  waB  and  iBfaineand  frandnlentin 
thiB,  to-wlt:  That  the  capital  stock  of 
eald  company,  $407,500,  never  was  paid  !n 
property;  nor  was  any  part  nor  share 
thereof,  save  the  part  of  910,000  ur  there* 
abuDts,  paid  In  pn>pertj:  nor  was  $2,500 
of  fiatd  rapital  stock  paid  In  IncnHb  at  any 
time  before  the  filins:  of  said  certiflcate 
report."  The  plaintiffs  then  proceeded  to 
aver  that,  sara  as  stated, thecompany  did 
not,  within  60  days  from  the  lat  day  of 
January,  make  any  report  as  required  by 
the  statute.  Thlsls  folluwed  by  a  general 
averment  of  the  non-payment  of  the  capi- 
tal stock,  a  failure  to  Die  a  certiflcate,  and 
a  demand  for  Judgment.  The  complaint 
contains  a  further  alteKatlon  that  the  cer- 
tificate wns  not  verified,  although  It  Is 
slffned  in  the  foUowlriK  form :  "  I,  Charles 
B.  Patterson,  president  of  the  Union 
Smeltinx  ft  ReflnlnE  Company,  do  certify 
that  I  have  examined  the  forgoing  re- 
port, and  And  the  same  to  be  correct. 
Cbarlrs  B.  Pattrhhon.  [SchI.]  8nb- 
srribed  and  sworn  to  before  me  this  ]5th 
day  of  January,  1JI86.  Petbb  Winke,  No- 
tary Public."  The  two  sections  of  the 
statute  Involved  In  the  decision  are  sets 
tlons  *2S2  and  The  first  reqatrea  that 
every  corporation  shall  annnally  make  a 
report,  "which  shall  state  the  amount  of 
Its  capital,  the  proportion  actually  paid 
In.  and  the  amonntofexlstinsdebts,"  The 
report  must  be  signed,  verified  by  oath,  be 
under  the  seal  of  the  company,  and  filed  In 
the  office  of  the  recorder  of  the  county. 
A  fallnre  to  comply  with  the  prnvfstons  of 
this  section  makes  all  the  directors  and 
trustees  Jointly  and  severally  liable  for  all 
the  debts  of  the  company  contracted  dur- 
ing the  year  pre(!eding  the  time  fixed  for 
filing  the  report.  Section  255  Is  as  follows : 
"  If  any  certified  report  or  Htatement  made 
or  public  notice  given,  by  the  otfirers  of 
any  corporation,  shall  be  false  In  any  ma- 
terial representation,  all  the  otficerif  who 
shall  hare  signed  the  same,  knowing  U  to 
befalHe.  shall  be  lolntly  and  severally  lia- 
ble for  all  damages  arising  therefrom. " 

WellB,  MeNealA  Tnyior,  for  plaintiffs  in 
error.  Markbam  A  DtlloBt  for  defradant 
f n  error. 

BissELi.,  C,  {after  Btating  ibe  SiCta  as 
above.)  It  is  cleor  that.  In  the  enactment 
cf  the  two  Rectiona  of  the  stntote  con- 
tained lu  the  stutement  of  tactH,  the  legln- 
In  ;ure  intcndecl  to  siihjwt  the  officers  and 
t.uRtees  of  corporations  to  a  statatory 
liability  for  the  debts  of  their  companies 
tinder  two  very  dissimilar  conditions. 
The  flrat  Koctlon  imposes  a  Joint  and  sev- 
eral liability  upon  the  officers  and  trusted] 
of  corporations  for  a  failure  to  file  the  re- 
P'>rt  provided  for  In  that  portitm  of  the 
statute.  The  liability  resnlts  from  a  fail- 
ure to  perform  the  statutory  duty.  It 
makes  no  difference  whatever  whether  the 
defaulting  trustee  did  or  did  not  sign  the 
report.  The  other  section  Imposes  a  like 
penally  upon  the  offlceror  trustee  making 
and  signing  the  report  knowing  it  to  be 
lalM.  It  will  be  otnerved  that  in  the  lat- 
ter KcUon  there  an  two  etements  easen- 


tlal  to  the  HabtUty :  Flrat,  a  participation 
to  the  report  by  an  actual  signing;  and, 
second,  a  knowledge  of  the  falsity  of  that 
which  Is  made.  A  casual  Inspection  of  the 
allegations  of  the  complaint  will  make  It 
appurent  that  in  this  case  a  recovery  was 
sought  upon  the  ground  that  the  report 
was  untrue  and  false  In  a  material  repre- 
sentation, and  therefore  not  a  report  as 
required  by  section  262  of  the  statute. 
The  real  ^ra  teamen  of  the  complaint  Is  to 
be  found  in  the  allegations  setting  out  a 
failure  to  file  a  report.  It  cannot  be  serl- 
ooBly  contended  that  the  all^fntlon  that 
the  report  was  talae  and  fraadnlent  brlniCB 
the  case  within  section  Wo^  althooffh  the 
action  was  brought  alone  asalnst  the 
trustee  who  signed  It.  In  order  to«harg« 
hlni  under  that  section,  It  was  Deeeesary 
to  aver,  not  only  that  the  certiflcate  as 
made  and  signed  by  him  was  false  in  some 
material  representation,  bat  also  that  he 
knew  it  to  be  false.  This  guilty  knowl- 
edge Is  made  essential  to  the  llablllt^y  by 
the  express  terms  of  the  statnte  and.  In 
order  to  charge  the  officer  with  the  severe 
penalty  imposed,  there  must  be  some  alle- 
gations Indicating  that  It  was  made  for 
some  fraudulent  purpose,  and  with  knowl- 
edge of  Its  falsity.  Pier  v.  Uanmore,  86  N. 
y.  95:  atebblns  v.  Edmands.  12  Oray,  303; 
Bonnell  Oriswold,  89  N.  T.  122.  Since  It 
Is  apparent  that  upon  the  complaint  the 
action  conid  not  be  maintained  nnder  the 
section  establishing  a  liability  for  filing  a 
report  which  Is  known  to  be  false  by  the 
officer  making  it,  it  leaves  the  very  simple 
question  as  to  whether.  If  a  report  be  filed 
which  Is  false,  there  can  be  said  to  have 
been  a  failure  to  file  a  report  as  required 
by  the  other  section.  If  the  report  set  out 
in  the  complaint  be  analyzed,  and  com- 
pared with  the  Btatute.  It  Is  imposslbieto 
hold  that  It  is  not  In  form  a  compliance 
with  its  provisions.  U  was  filed  within 
the  time  designated.  It  states  the  amount 
of  the  capital  stock,  the  amount  which 
was  paid  In  cash,  and  the  amount  paid  in 
]>roperty.  It  was  signed  by  one  of  the 
officers  charged  with  the  duty,  and  was 
sofficlently  verified  tosatisfy  tbeetatutury 
requirement.  It  therefore  would  seem 
that  the  company  did  not  full  to  do  what 
the  statute  i-equlred.  But  the  contention 
is  that  a  false  report  Is  no  report  and  the 
Inquiry  ought  to  be,  not  only  whether  the 
report  was  made,  but  whether  it  was 
true,  and,  If  not  true,  then  that  all  the 
trustees  are  liable  whether  they  did  or  did 
not  sign  the  report.  This  cannot  be  the 
pnrpose,  nor  la  it  the  plan,  of  the  statute. 
The  HubBequent  section  contemplates  the 
pORslbllity  of  a  false  report,  and  provides 
a  penalty.  As  was  well  said  by  the  court 
in  Bonnell  t.  Orlswold,  80  N.  Y.  12S:  "The 
statute  does  not  declare  that.  It  false.  It 
shall  be  as  no  report,  or  annul  It.  It 
leaves  the  report  In  Its  place  as  part  of 
the  scheme  or  plan  provided  by  statute, 
and  imposes  a  penalty  or  punishment  up- 
on those  who  signed  it  knowing  it  to  be 
false,  and  upon  no  others.  Nut  all,  then, 
who  signed  the  false  reportare  llabletber^ 
for,  but  only  those  who  signed  It  knowing 
it  to  be  false.  As  the  statute  makes 
this  discrimination,  the  court  cannot  Ig- 
nore It.**  It  la  Imposatblfe  to  import  Into 
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tbeatBtuteattmeoT  a  condition  for  the 
purpose  of  extending  or  Imposlnff  a  penal- 
ty. The  statutory  liability  provided  for 
by  section  252  can  only  arise  in  the  speciSc 
case  designated  by  the  statute,  to-wlt,  a 
failure  to  file  a  report  In  compliance  with 
Its  provisions.  II  that  be  done,  then  the 
truotee^  are  not  liable,  even  though  the 
report  be  totally  and  wholly  false ;  and 
the  party  must  seek  his  remedy  therefor 
under  the  section  which  provides  a  penal- 
ty in  such  case,  and  pursue  the  officers 
who  are  knowingly  guilty  of  the  misrepre- 
sentation for  which  the  statute  has  pro- 
vided a  penalty.  This  doctrine  Is  well  sup- 
ported by  the  New  York  cases,  and  Is  a 
reasonable  and  safe  conjatruction.  The 
demurrer  was  properly  sustained,  and  the 
judgment  should  be  affirmed. 

RicHHOND  and  Reed,  CC,  concur. 

Pre  CiTRiAM.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judsment  Is  af- 
firmed. 


HuTOHiNsuN  r.  Hutchinson. 

(Supreme  Court  of  Colorado.    May  7, 1891.) 
Deed  —  Record — Contetaxck  »t  Husband  to 
Wife— Proof  op  Delivert. 

1.  The  recording  of  a  deed  Is  not  essential  to 
its  validity.  A  deed  duly  executed  and  delly- 
ered,  although  unrecorded,  can  be  enforced 
against  a  subsequent  purchaser  for  value  who 
buys  with  actual  notice  of  ite  existence. 

2.  In  Mn  action  between  a  married  woman  and 
a  third  party,  involving  title  to  real  estate,  she 
may,  under  our  statute,  testify  to  the  delivery  of 
a  deed  to  her  by  her  husband,  although  such  de- 
livery took  place  daring  the  exist^ce  of  the 
marital  relation. 

{Syllaiius  by  the  Court.) 

Appeal  from  district  court, Lakecounty. 

The  record  in  this  case  shows  tiiat  on 
and  prior  to  March  u,  1884,  Asa  B.  Hutch- 
inson was  the  owner  in  fee  of  a  certain 
lot  in  the  city  of  Lieadville,  at  which  date 
he  executed  and  delivered  a  deed  for  the 
same  to  his  wife,  the  plaintiff  and  appellee 
herein.  After  the  execution  and  delivery 
of  this  deed,  and  upon  the  day  of  the  exe- 
cution thereof,  the  plaintlQ  and  her  hus- 
band left  Leadvllle  for  the  city  of  Denver; 
and  while  in  Denver,  and  on  the  6th  day 
of  March.  1884,  the  plaintm  ffave  to  her 
husband  a  receipt,  which  rends  as  fol- 
lows: "Denver. Colorado,  March  6tb,  1W*4. 
Received  of  Asa  B.  Hutchlneon  a  certain 
deed  made  at  fifth  of  Mai-cta,  1884.  In  the 
city  of  Leadville,  Colorado,  deed  of  lot  10, 
block  D,  and  mortgaged  description  of  lot 
II.  block  D,  both  of  said  lots  in  Stevens  & 
Lniter's  subdivision  of  United  States  sur- 
vey No.  271,  situated  on  south  side  of  East 
Fourth  street,  between  Harrison  avenue 
and  Poplar  Ktreet.  in  the  city  of  Leailville, 
Colorado:  said  deed  to  be  delivered  to 
Jervis  Joslin,  of  Lieadville,  Colo.,  for  sofe- 
keeping.  subject  to  said  Asa  B.  Hutchin- 
son's  order,  and  to  be  uortfcordud  during 
Ana  B.  HutchiiiHon'Hlife.  J. C.  Hutchinson. 
Witness:  E. L. BtrTS. "  That.inpiirsuunce 
of  thetermsofsaid  receipt,  the  plaintiff, on 
her  return  from  Denver  to  the  city  of  Lead- 
ville, deposited  said  deed  with  Joslin  & 
Park,  Jewelers,  In  said  city,  for  safe-keep- 
ing, and  took  from  said  Joslin  &  Park  a 


receipt  tber^or.  Snbseqaent  thereto,  and 
on  th«  lOtb  day  of  June.  1884.  said  Asa  B. 
Hutchinson  executed  aud  delivered  a  war- 
ranty deed  for  said  premises  to  O.  D. 
Hutchinson,  his  son  by  a  former  mar- 
riage, which  deed  was  duly  recorded  on 
the  21st  of  June,  1884.  On  the  10th  day 
of  July,  1884.  the  plaintiff  withdrew  the 
deed  flrst  above  mentioned  from  the  cus- 
tody of  Joslin  &  Park,  and  placed  the 
same  upon  record.  Thereupon  this  suit 
WAS  commenced,  plaintiff  alleging  that 
she  was  the  owner  in  fee  of  said  premises 
by  virtue  of  the  deed  executed  and  ac- 
knowledged by  her  husband  and  delivered 
to  her,  and  charging  the  conveyance  by 
the  same  grantor  to  bis  son  to  have  been 
In  fraud  of  her  rights,  and  a  cloud  upon 
her  title  to  the  property.  Trial  was  had 
and  a  decree  entered  in  favor  of  the  plain- 
tiff, to  reverse  which  decree  this  appeal 
la  brought  to  this  court.  The  evidence  es- 
tablisbea  the  due  execution  and  delivery 
of  ttae  deed  to  Mrs.  Hutchinson  upon  the 
5th  day  of  March.  1884.  It  also  appeai-a 
from  the  evidence  that,  at  the  time  of  the 
execution  and  delivery  of  the  deed  from 
her  husband,  there  was  a  house  upon  the 
deeded  property,  but  as  to  whether  this 
house  waa  erected  thereon  by  the  husband 
or  by  the  wife  Is  not  detinltely  shown.  It 
does  appear,  however,  that  the  house  was 
held  and  occupied  by  Mrs.  Hotchlnson. 
and  that  she  put  many  Improvementa  up- 
on the  lot  with  the  understanding  and 
promise  on  the  part  of  her  husband  that 
It  should  be  her  property.  Upon  receiv. 
ing  notice  that  the  deed  to  appellant  bad 
been  placedupon  record, appellee  procured 
the  deed  to  her,  which  up  to  this  time  had 
remained  in  the  custody  of  Joslin  &  Park, 
and  died  the  same  for  record.  Thereupon 
she  brought  this  suit  to  remove  the  cloud 
UT>on  her  title  created  by  the  deed  to  ap- 
pellant.  Judgment  for  plaintiff. 

6'.  C.  PartioBS,  for  appellant.  T.  A.  Greeo, 
for  appellee. 

Hayt,  J.,  (after  sUttlng  the  f&cttt  as 
above.)  Under  our  laws,  a  husband  may 
convey  title  to  real  estate  direct  to  hla 
wife  with  the  same  freedom  as  to  a  third 
person.  It  Is  not  lessentlal  that  a  deed  be 
recorded  in  order  to  pass  title.  By  the  ex- 
ecution and  delivery  of  the  deed  to  appel- 
lee upon  March  5tb,  the  title  vested  Im- 
me^Ilately  in  her.  The  recording  of  the 
deed  waa  not  essential  to  its  validity.  A 
deed  duly  executed  and  delivered,  al- 
though unrecorded,  can  be  enforced  against 
a  subsequent  purchaser  for  value  who 
buys  with  actual  notice  of  its  existence. 
The  subsei|uent  deposit  of  the  deed  with 
Joslin  &  Park  by  Mrs.  Hutchinson,  with- 
out consideration,  and  ttae  written  receipt 
given  by  her,  did  not  divest  her  previously* 
acquired  title  to  the  premises.  Gen.  St. 
§  215;  5Amer.  &  Eng.  Knc.  Law.  p.  451. 
Appellant  admitted  while  upon  the  wit- 
ness stand  that  he  had  actual  notice  of 
the  contents  of  the  receipt  of  March  6th. 
and  therefore  be  must  be  held  to  have  had 
ample  notice  of  the  title  under  which  Mrs. 
Hutchinson  held  the  property.  In  addi- 
tion to  this,  she  was  then  in  the  actual 
and  exclusive  possession  of  the  premises, 
and  so  remniaed  In  posscsaion  up  to  the 
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time  of  trinl.  Asa  B.  HatcblDSon,  tbe 
srantor  In  both  deeds,  died  prior  to  the 
trial.  We  are  unable  to  ascertain  from 
the  record  tbe  exact  date  of  his  death. 
We  Infer  from  the  testimony,  however, 
that  it  occurred  Hhortly  after  tbe  executioo 
of  tbe  deed  to  bts  sod,  beariuff  date  Jane 
10, 1884.  Upon  tbe  trial  Mrs.  Hutchinson 
was  allowed  In  rebuttal,  against  objec- 
tion, to  testify  In  reference  to  certain 
transaettoDB  with  her  husband  during  hla 
life-time  in  relation  to  tbe  property;  and 
tbla*  In  the  oplnloD  of  counsel  for  appel- 
lant, ralseu  the  most  Important  questioa 
appearing  upon  the  record.  As  to  wheth- 
er the  testimony  was  offered  as  a  part  of 
the  main  case  or  in  rebuttal  is  quite  Im- 
material. Tbe  conduct  of  the  trial,  and 
tbe  time  and  manner  of  tbeexarainatfon 
of  wttneasefl,  1b  largely  n  matter  within 
the  discretion  of  tbe  tilal  court.  In  this 
case  we  rannot  say  that  such  discretion 
was  abused.  By  oar  modem  statutes, 
the  rights  and  privileges  of  married 
women  in  reference  to  property  have  been 
very  mncb  enlarged.  She  may  now,  with 
us,  own,  buy,  sell,  and  hold  property, 
both  real  and  personal,  in  her  own  right* 
the  aame  as  If  she  were  not  married. 
These  rights  necessarily  required  a  modifl- 
cation  of  tbe  commonJaw  rule  In  reference 
to  evidence;  and  such  moditlcation  has 
been  made  by  statnte.  Mrs.  Hutchinson 
was  permitted,  against  objection,  to  tes- 
tify to  communications  between  herself 
and  tansband.  The  testimony  objected 
tu  was  in  reference  to  tbe  delivery  of  the 
deed  to  her  by  her  husband.  This  being 
tbe  nature  of  tbe  evidence,  we  think  It  was 
properly  admitted.  The  testimony  of  O.  D. 
Hu  tchinsun,  th  e  grantee  In  the  second  deed. 
In  reference  tostatements  made  to  him  by 
connsel  and  others  as  to  tbe  legal  effect 
and  purport  ol  tbe  receipt  signed  by  Mrs. 
Hut^iuson.  was  properly  excluded.  We 
discover  no  sutMtantlal  error  upon  tbe 
record.  The  evidence  fully  Justifies  the 
findings  of  the  court  below*  and  tbe  Judg- 
ment mnst  be  affirmed. 


Atkinson  t.  Oolb. 
(Supreme  Court  ctf  Colorado.  May  7, 1801.) 
Laxdlord  A3n>  Tsx&iiT  — LlJknLiTT  ow  Tbetant— 

HOLDIxa  OVBR— IHCRBAH  OF  itSKT. 

Id  case  of  a  tenaacy  from  month  to  month, 
the  laadlord  cannot,  by  notice  to  racato,  fix  the 
tenant's  liability  if  ho  holds  ovor,  for  a  greater 
rent  than  under  the  oid  lease,  and  without  re- 
gtVd  to  tiie  value  of  the  use,  unless  tbe  tenant 
expressly  or  impliedly  araeotB  to  the  Increase. 

Error  to  Arapahoe  county  court. 

Action  by  landlord  to  recover  $100  rent 
from  tenant  for  the  use  of  certuin  premises 
for  the  month  ol  September,  A,  D.  18S7. 
and  also  for  possession  of  the  demised 
premises.  For  some  tJuie  prior  to  said 
mouth  of  September,  Atkinson,  plaintiff 
In  error,  had  occupied  the  premises  under 
a  verbal  agreement  with  defendant  In  er- 
ror, Cole,  to  pay  blm  as  rent  for  the  same 
$25  per  month,  payable  at  the  end  of  each 
month.  Atkinson  claimed  that  this  agree- 
ment was  for  the  period  of  one  year, 
which  time  had  not  yet  expired,  while 
Cole  denteu  this,  and  alleges  that  tbe  ten- 
ancy was  only  from  niouut  to  month.  In 


tbe  month  of  August,  1887,  Cote  caused  the 
following  notice  to  be  served  upon  Atkin- 
son :  "Denver,  Colo.,  October  8d,  1887. 
Mr.  Alex.  G.  Atkinson:  You  are  hereby 
required  to  pay  me  one  hundred  dollars 
due  as  rent  for  the  prcmlnes  now  occupied 
by  you  as  my  tenant,  and  known  and  de- 
scribed as  follows,  vis.,  lots  25.  27, 
and  'J8,  in  block  2,  Snyder's  subdivision, 
Denver.  Colo.,  In  three  days  after  the  day 
of  service  upon  yon  of  this  notice,  or,  in 
case  of  your  failure  to  pay  said  rent,  to 
deliver  up  to  me  said  premises  within  said 
time.  In  case  of  your  fallnre  to  comply 
with  the  terms  of  this  notice,  I  shall  pro- 
ceed  to  oust  you  by  procesH  of  law.  Re- 
spectfully, G.  W.  Cole,  Landlord."  To 
which  notice  Atkinson  replied,  as  follows: 
"Denver,  Colo..  Aug.  23rd,  1887.  George 
W.  Cole— Dear  Sir:  Your  notice  of  this 
date  to  vacate  premises  by  September  Ist, 
known  as  lots  25,  26,  27,  and  28,  block  2, 
Snyder's  subdivision  to  Denver,  or  you 
would  raise  my  rent  to  f  100  per  month. 
My  contract  with  you  was,  I  was  to  have 
the  premises  for  one  year  from  the  time  I 
sold  to  you,  March  1st,  at  the  rate  of 
$25.00  per  month,  payable  at  the  expira- 
tion of  each  month,  and  you  have  received 
the  same  an  near  that  date  as  I  could  see 
you,  and  give  you  check.  lam  prepared 
to  lire  np  to  my  agreement,  and  expect 
yon  todo  tbesame  if  you  count  your  word 
any  good.  Yours,  etc.,  A.  G.  Atkinson." 
The  court  below  found  that  the  tenancy 
WHS  from  month  to  month  only,  and  ren- 
dered Judgment  forplalntm  torposaesalon, 
and  for  flflO  rent  for  one  month. 

J.  P.  Brockway,tor  plaintiff  in  error. 
Perry  A  Carpenter,  for  defendant  In  error. 

Hatt,  J.,  (after  stating  the  facta  as 
above.)  'The  uoncluslou  of  the  trial  court 
that  Atkinson's  tenancy  was  from  month 
to  month  only.  Is  amply  nopported  by  tbe 
evident^,  and  cannot  be  distorbed  in  this 
court.  The  case,  therefore,  presents  but  a 
single  question  for  our  consideration,  viz., 
can  a  landlord,  against  his  tenant's  ob- 
jection, arbitrarily  fix  by  notice  tbe 
amount  of  rent  which  the  latter  must  pay 
when  holding  orer  after  the  expiration  of 
tbe  term  ot  such  tenant's  lease?  Thetrial 
court  decided  the  landlord  had  such  right. 
Its  conclusion  was  probably  founded  to 
some  extent  apon  tbe  opinion  of  the  case 
of  Hurd  V.  Whitsett,  4  Colo.  77, — a  coBe  de- 
cided under  a  statutewhich  lias  since  been 
repealed.  This  statute  provided  tliat,  if 
any  person  held  over  after  notice  to  quit, 
and  In  violation  ot  his  lease,  he  would  by 
such  conduct  become  chargeable  with  cer- 
tuin additional  liabilities.  It  also  declured 
that  the  notice  shall  operate  to  create  and 
eetabliflli,  "as  a  part  of  the  lease  or  agree- 
ment, tbe  terms  and  conditional  specified 
In  said  notice.  **  Tbe  repeal  of  this  ata  t- 
nte  Is  Indicative  of  an  Intention  on  tbe 
part  of  tbe  legislature  to  change  tbe  rule 
therein  provided  for,  whereliy  a  landlord 
was  permitted  arbitrarily  to  fix  the  lia- 
bility of  a  tenant  holding  over  after  no- 
tice. But,  aside  from  any  inference  that 
Is  to  be  drawn  from  this  rejieal,  upon  prin- 
ciple and  authority,  it  is  now  clearly  es. 
tablished  that,  where  tbe  right  to  termi- 
1  nate  tbe  tenancy  la  In  the  landlord,  and 
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an  iocream  of  rent  Is  demanded,  the  ten- 
ant will  not  be  liable  tor  such  increatie.  un- 
ices it  is  shown  tbat  he  expressly  or  Impli- 
edly assented  to  the  same.  A  tenant  thus 
holding  over  is  regarded  merely  as  a  ten- 
ant at  will,  and  only  liable  for  an  increaue 
of  rent  when  the  value  ol  the  use  and  oc- 
cupation ol  the  premises  18  shown  to  ex- 
ceed the  rate  fixed  by  the  lease.  Galluway 
V.  Kerby.  9  111.  App.  501 ;  Meaher  v.  Pom- 
eroy ,  49  Ala .  146 ;  G allagher  v.  Hi mel berge r. 
57  Ind.  (13.  Applying  the  foregoing  rule 
to  this  case,  and  It  follows  that,  although 
the  trlalcourt  found  tbat  the  tenancy  was 
only  from  muntb  to  month,  and  subject 
to  termination  by  the  landlord  according- < 
ly,  this  will  not  permit  the  landlord  to  tlx 
the  tenimt's  liability  for  rent  at  a  greater 
price  than  under  the  previous  lease 
agBlnstsatd  tenant's  protest, and  without 
reference  to  the  value  of  the  use,  as  has 
been  attempted  In  this  case.  The  rule  an- 
nonnced  by  the  county  conrt,  and  con- 
tended for  here  by  counacl  for  defendant  in 
error,  is  not  only  contrary  to  the  general 
current  of  authority,  but  is  so  unreasona- 
ble and  unjust  that  it  ought  not  to  be  fol- 
lowed. Its  unfairness  is  well  illustrated 
in  this  case.  The  evidence  shows  tbat  the 
rent  bad  been  fixed  by  the  parties  at  f  25 
per  month;  that  a  bona /f(/e dispute  liad 
arisen  between  them  as  tu  the  length  of 
the  term,  and,  altboagh  upon  the  evidence 
it  has  been  decided  that  the  tenancy  was 
only  from  month  to  month,  and  subject 
to  terralnatinn  by  the  landlord  according- 
ly, to  allow  him  to  fix  the  tenunt's  liabili- 
ty for  rent,  against  such  tenant's  protest, 
would  be  subjecting  the  latter  to  a  de- 
mand entirely  disproportionate  to  any- 
thing warranted  by  his  conduct.  Had  At- 
kinson remained  silent  after  receiving  no- 
tice of  the  attempted  increaseof  rent,  then 
a  promise  on  his  part  to  pay  the  same 
might  have  been  Implied.  He  did  nut  do 
this,  however,  but  promptly  communicat- 
ed bis  protest  against  any  such  change. 
An  examination  of  the  cases  cited  to  sup- 
port tlie  conclusion  of  the  trial  court 
shows  that  in  nearly  very  Instance  the 
tenant's  consent  to  the  terms  was  proper- 
ly tniplieil  from  his  conduct  or  language. 
Under  this  principle  it  was  held  In  UlcK- 
son  V.  Moffatt,  5  CoIo>  114,  that  r<msent 
would  be  implied  against  one  going  into 
possession,  after  ascertaining  the  amount 
of  rent  demanded, nithuugh  beat  the  time 
expressed  his  dissent  therefrom.  Bat  this 
rase  can  bave  no  application,  under  the 
facts  here  preBenteO.  The  Judgment  of  the 
county  court  will  be  set  aside,  and  a  new 
trial  ordered.  ReTeraed. 


LUXUY  V.  Hanrox. 
(SupTTme  Court  of  Colorado.   Hay  7,  ISfll.) 

KEBCLTtita  Trust— Title  in  Anothek's  Name— 

EvinKSCE. 

Plaintiff  and  her  two  dant^hters,  E.  and  H. . 
bought  a  home,  plaintiff  payfnfr  t^e  porchase 
money,  except  smaU  contriDutionv  from  tbe 
daughters'  ewroiDgs.  The  title  was  taken  in  the 
name  of  E.,  who,  against  ber  will,  as  she  testi- 
fied, convoyed  one-half  to  H.,  and  the  other  half 
to  plaintiff  Plaintiff  and  E.  tcstiMod  that  the 
purchase  was  bv  and  for  plaintiff  only;  that  E. 
negotiated  for  the  parchase  and  took  the  title  in 
her  name'  becaase  plaintiff  coidd  not  speak  nor 


write  English;  and  that  she,  with  her  family, 
occupied  the  property  as  a  residence  for  eigbt 
years,  daring  which  she  paid  the  taxes  and  In- 
surance. H.  testified  tliat  she  and  E.  bought  the 
property,  and  was  somewhat  corroborated,  and 
she  introduced  a  lease  to  plaintiff,  but  both  E. 
and  plaintiff  denied  that  they  kuew  of  or  aatfaor- 
ieed  it.  Held,  that  a  decree  that  H.  held  the 
title  to  half  the  property  under  a  resnlUng  tnut 
for  plaintiff  was  proper. 

Appeal  from  district  conrt,  Arapahoe 

county. 

A.  L.  Doijfl  and  E.  B.  Coe,  for  appellant. 
Barteis  &  Biood  and  Browae  &  Putaam, 
for  appellee. 

Hkiji,  C.  J.  Thia  unit  was  brocght  np> 
on  the  theory  of  a  resulting  tru^t  loi  aa 
undivided  half  interest  in  certain  real 
pro|ierty  wllliin  the  city  of  Denver.  Plain- 
tiff. In  18S0,  was  a  widow  with  seven  chU- 
drcn,  thv  eldest,  Ellen,  being  IH,  and  the 
youngedt  2,  years  of  age.  Plaintiff  was 
poor,  and  Ellen  and  her  next  younger  Bis- 
ter, Hilda,  who  was  about  14.  and  who  Is 
the  defendant  and  appellant  in  the  present 
case,  worked  out  and  helped  plaintiff  to 
support  the  family.  Plaintiff  and  the  two 
elder  girls  decided  upon  the  purchase  of 
the  pivmtses  plaintiff  was  then  renting 
and  occnpylng.  f750  beine  tha  purchase 
price.  Tliey  conferred  together  trequfnt- 
ly  concerning  this  purchase  before  it  was 
agreed  upon,  and  daring  the  time  of  mak- 
ing the  deterred  payments.  Thebnsiness 
was  attended  to  mainly  by  Ellen,  and  title 
was  subsequently  taken  in  her  name  to 
the  entire  premises.  She  afterwanls  deed- 
ed one-half  of  the  property  to  plaintiff, 
and  tiie  other  half  to  Hilda,  hut  no  con- 
sideration was  paid  her  for  either  of  the 
coDVeyancea.  Daring  thla  entire  periotl. 
and  up  en  the  date  of  her  marriage.  HlldA 
was  under  age.  In  the  county  court,  an,l 
In  tlie  district  court,  to  which  the  cuusi^t 
wan  taken  by  appeal,  decrees  were  rea 
dernd  in  favor  of  plaintiff,  recognizing  tbu 
trust,  and  requiring  Hilda  to  convey  tb« 
moiety  In  her  name  to  plaintiff.  Tlie  sola 
assignment  of  error  now  ui^d  lii  argu- 
ment is  that  the  decree  challenged  is  not 
sustained  by  the  evidence.  We  might, 
perhaps,  decline  to  review  the  record  be- 
fore us  upon  this  assignment,  because  no 
proper  objection  was  interposed  or  excep- 
tion reserved  to  the  entry  of  tbe  decree. 
But,  nnder  the  circumstances,  we  prefer  to 
rest  our  decision  upon  the  merits.  Tme 
it  is  that,  when  parol  evidence  Is  relied  on 
for  the  purpose  of  establishing  a  resulting 
trust,  the  essential  tact  or  facts  must  be 
euBtained  by  clear,  strong,  and  convincing 
proofs.  It  should  be  borne  in  mind,  how- 
ever, that  the  trust  asserted  In  the  pres- 
ent case  is  not  claimed  to  result  sol^y 
from  r)aynient  of  the  purchase  money. 
Plaintiff  and  Ellen  both  testify  positively 
and  reiK-Htedly  that  tlie  property  was 
renllv  bought  by  plaintiff.  Tht^y  say  that 
while  Hilda  participated  with  them  in  the 
conteronces,  and  look  part  in  bringing 
about  the  purchase,  the  intention  of  all 
was  to  have  the  ownership  ultimately 
vest  in  the  mother,  bo  that  ahe  would  be 
securely  provided  with  a  home  for  hereof 
and  the  remaining  children.  According  tu 
tlieir  explanation,  the  reason  why  title  was 
taken  in  Ellea'B  name,  and  why  she  was 
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HO  conaplcaouB  In  tbe  neeotiatlons.  was 
that  plulntlfl  could  iiut  read  or  write  in 
Enjcllfib,  and  understood  very  Imperfectly 
the  BngllHh language  whcu  spoken.  Hilda, 
on  the  utiier  hand,  testlfiea  tbat  she  and 
Ellen  bonglit  tbe  property,  and  in  t\iU  re- 
iipect  she  receives  eorroboratlon  through 
tbe  tebCliiiony  of  ber  bubband  toucliing 
eub&equent  adialHHlons  of  plaintiff;  also 
through  the  testimoDy  of  Mr.  and  Mrs. 
Gallup,  as  to  Incidental  declarations  ol 
Ellen.  Iiut  the  following clrcumetaoces, 
lu  addition  to  those  already  mentioned, 
BO  strongly  conflrm  the  poBltlon  taken  by 
plaintiff  and  Ellen  as  to  clearly  demon- 
strate HlIda*B  error,  vIe.:  The  cash  pay- 
ment of  $50  advanced  at  tbe  time  the  con- 
tract was  made  was  by  plaintiff  from  ber 
own  funds.  Plaintiff  was  at  that  time  la 
poHsession  of  the  premises  with  tbe  five 
younger  cbildreo,  and  continaed  In  tbe 
qoiet  and  undlapated  occnpancy  thereof 
down  to  the  time  of  trial,  about  elgbt 
years.  DnrlnK  this  period  ahe  paid  all  ex- 
penses, Inclodins  taxes,  insurance,  and  re- 
pairs, and  also  made  certain  Improre- 
ments,  sucb  aa  the  digging  of  a  well,  etc. 
For  a  considerable  time  plaintiff  boarded 
and  lodged  Baldwin,  the  vendor  of  the 
property,  and  did  bis  washing,  the  income 
from  Buch  board,  lodKlng,  and  washing, 
whatever  it  was,  being  applied  upon  tbe 
purchase  price.  Subsequent  to  the  mak- 
ing ol  the  contract,  she  advanced  9128 
more  of  the  purchase  money,  besides  addi- 
tional Bums,  the  exact  amount  of  which 
cannot  be  determined  from  tbe  evidence. 
It  is  nndonbtedly  troe  that  some  of  the 
earnings  of  both  Ellen  and  Hilda  were 
used  in  discbarging  thedeferred  payments, 
or  lu  liquidation  of  loans  obtained  to  com- 
plete tbe  purchase.  But  the  amount  thus 
contributed  is  extremely  uncertain,  and 
we  are  fairly  warranted  In  assuming  that 
it  was  either  by  way  of  loan  to  plaintiff, 
or  volnntary  advancements  In  the  nature 
of  girtB.  The  evidence  vei-y  strongly  points 
towards  the  latter  theory.  Both  girls 
made  plaintiff's  home  their  home,  and 
when  out  of  employment,  which  was  sel- 
dom, lived  with  her.  Tbey  were  affection- 
ate dangbters,  and  contributed  at  times 
from  their  meager  earnings  to  tbe  support 
of  tbe  family  and  education  of  the  other 
children.  It  is  not  entirely  clear  why  El- 
len deedefl  one-half  of  tbe  property  to 
Hilda;  bnt  she  (Ellen)  testifies  that  It  was 
not  of  her  own  free  will,  and  that  she  ex- 
pected Hilda  to  convey  it  "over"  to  ber 
mother.  As  to  the  lease  giving  plaintiff 
poBsesslon  of  tbe  property  for  life  upon 
the  payment  of  one  dollar  per  year,  we 
obsarv^-F/rat,  Ellen  declares  under  oath 
that  Bbe  had  no  knowledge  of  Its  exist- 
ence, and.  It  she  signed  the  paper,  It  was 
In  Ignorance  of  Its  contents;  second,  there 
la  nothing  In  tbe  record  showing  that 
plaintiff  asked  for  this  lease,  or  authorized 
BDcb  an  arrangement,  and  Bbe  also  denies 
all  knowledge  thereof.  Both  of  the  trial 
conrts  saw  and  heard  the  witnesses,  and 
were  In  much  better  position  than  we  to 
correctly  resolve  the  conflicts  appearing 
In  the  evidence.  Under  all  the  circum- 
stances, we  cannot  say  that  a  trust  was 
not  established  with  the  requlalte  clear- 
ness and  sufficiency.  In  view  of  the  lore- 
T.26P.naia-52 


going  conclusion  concerning  tbe  facts  and 
the  law,  it  becomes  unnecessary  for  us  to 
follow  tbe  Interesting  discussion  of  coun- 
sel ou  tbe  subject  of  emancipatlun  from 
parental  control.  We  leave  uudetermined 
tbe  qnestion  whether  or  not,  under  the 
circumstances  presented  by  this  record, 
plaintiff  would  have  been  entitled  to  de- 
mand and  receive  the  wages  earned  by 
Hilda,  who  was,  during  the  period  In 
question,  an  unmarried  minor  under  the 
age  of  18  years.  Tbe  mother  having  niado 
the  purchase  herself,  merely  conducting 
the  transaction  through  Ellen  for  ctm- 
ventence,  it  is  a  matter  of  no  e^gnlflcance 
whether  she  was  entitled  of  right  to  the 
earnings  of  Hilda,  or  whether  Hilda  vol- 
untarily contributed,  as  a  gift  or  loan, 
money  over  which  her  mother  had  no 
original  control.  The  decree  of  the  court 
below  la  affirmed. 


Frvrr  v.  Buebze  et  al, 
(St^preme  Court  of  Colorado.  May  7,  1691.) 
Bill  or  PASncDLAat— Rbcokd  oh  Appexl-^Evi- 
Dtsam  or  Partnbrsbip— Harhlbbs  Bbroe. 

1.  A  bill  of  particulara  is  not  a  part  of  the 
record  proper.  This  oourt  oannot  t^s  notioetiiat 
a  paper  oertifled  in  the  trsnsoript  as  a  bill  of  par- 
tioufan  was  the  bill  ia  controversy  at  the  trial, 
nor  tliat  some  other  or  further  bill  was  not  fur- 
nished in  due  time.  Such  matters  cannot  be 
effectually  reviewed  on  error  unless  they  are 
definitely  preserved  by  bill  of  exceptioiis,  to- 
getherwitii  the  mlings  of  thetrisl  oourt  thereon. 

'i.  Correet  pleading  reaalree  that  partle*  la- 
teodins  to  sae  as  partners  should  allege  tbe  faiot 
of  their  oopartnership  in  the  body  of  the  plead- 
ing; but  the  general  rale  is  that  a  failure  so  to 
do  should  be  taken  advantage  of,  it  at  all,  la  apt 
time,  and  liefore  final  Judgment. 

S.  A  mere  technical  variance  between  the 
pleadings  and  prootB,  not  noticed  at  the  trial, 
which  does  not  prejudice  tlw  oppOBite  party,  will 
not  be  considered  in  the  app^&te  court  tar  tbs 
first  time  as  a  ground  for  reversal. 
{SyUatAU  by  the  Court.) 

Error  to  district  conrt,  Oarfleld  county. 

Defendants  In  error,  plaintiffs  below, 
brought  this  action,  alleging  In  their  com- 
plaint that  defendant  was  indebted  to 
them  on  an  account  In  the  sum  of  f  1,000 
for  services  as  the  attorneys  of  defendant, 
rendered  at  his  Instance  and  request  and 
upon  his  retainer  between  the  1st  day  of 
February.  A.  D.  1SS3,  and  the  1st  day  ol 
June,  A.  D.  18R4,  In  prosecuting  and  de- 
fending suits,  drawing  and  preparing  In- 
struments In  writing,  taking  depositions, 
preparing  motions  and  notices  and  serv- 
ing the  same,  and  advising  defendant  In 
and  about  his  business  and  at  his  request, 
which  services  so  rendered  were  and  are 
reasonably  worth  the  said  sum  of  f  l.()00; 
that  defendant  has  not  paid  tbe  same,  ex- 
cept the  sum  of  $1(K).80.  The  defendant 
answered  to  tbe  effect  that  tbe  payment 
of  the  sum  of  f  106. was  payment  in  full 
for  plolntiffs'services,  and  that  be  was  not 
Indebted  to  the  plaintiffs,  or  either  of 
them.  In  any  further  sum.  The  cause  was 
tried  by  Jury.  Verdict  and  Judgment  were 
rendered  In  favor  of  plaintiffs  for  the  sum 
of  f777.n6.  The  defendant  below  brings 
the  case  to  this  court  by  writ  of  error. 

M.  B.  Carpenter,  for  plaintiff  in  error. 
H.  B.  JobmoUt  for  defendants  In  error. 
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Elliott,  J.,  {after  stating  the  facts  as 
above.)  It  Is  asBiKneil  for  error  that  the 
court  erred  "in  i)ermitling  testimony  of 
plalntifl  to  be  fciven  upon  any  accouut,  as 
the  bill  of  particulars  was  not  tiled  within 
tbe  time  reqnlred  by  law.  and  amounted 
to  nothing  as  a  billot  particulars. "  A  sin- 
gle extract  from  the  bill  of  exceptions  Is  re- 
lied on  as  the  basis  for  this  assignment. 
One  of  the  plaintiffs  being  examined  as  a 
wltnesB,  ptaintlRs'  counsel,  Mr.  Hartley, 
asked  hlro:  "What,  If  any,  services  did 
vou  perrorra  for  Mr.  Fryer  in  the  month 
of  February,  188a?"  Objected  to  by  Mr. 
Asbton,  attorney  for  defendant,  for  the 
reason  that  they  have  not  compiled  with 
the  notice  served  upon  them  to  furnish  an 
itemized  statement  of  tiie  things  done,  the 
dates  when  done,  and  the  cases  in  which 
the  services  were  rendered.  Mr.  Bartley 
replied:  "An  itemized  statement  and  an 
amended  statement  waseerred  on  October 
13, 1885.  Objection  overruled.  Exception 
taken."  It  is  scarcely  necessary  to  say 
that  the  question,  objection,  raling.  and 
exception  thus  prmerred  do  not  sustain 
the  assignment.  The  record  does  not  af- 
firmatively show  that  any  bill  of  particu- 
lars had  been  demanded  of  plaintiffs  lu 
pursuance  ot  section  63  of  tbe  C-itde.  But, 
conceding  that  such  demand  wae  duly 
made,  It  does  not  appear  whether  plaintiffs 
failed  to  furnish  any  copy  of  the  account 
at  all,  or  whether  defendant  Intended  to 
question  the  sutticiency  of  the  one  alleged 
to  have  been  furnished.  A  bill  of  particu- 
lars is  not  a  part  ol  the  record  proper. 
This  court  cannot  take  notice  that  the  pa- 
per certified  in  the  transcript  an  a  bill  of 
particulars  was  tbe  bill  in  controversy  be- 
tween the  attorneys  atthe  trial;  nor  does 
It  appear  that  some  other  or  further  bill 
of  particulars  was  not  furnished  in  due 
time  before  the  trial.  Such  matters  can- 
not be  effectually  reviewed  on  error  unless 
they  are  deflnltely  preserved  by  bill  of  ex- 
ceptions, together  with  the  rulings  of  the 
trial  court  thereon.  Cook  v.  Hughes.  1 
Colo.  51;  Freas  V.  Truitt,aColo.495;  Bob- 
bins V.  Butler,  13  Colo.  496,  22  Pac.  Bep. 
803;  Butter  v.  Shumway,  16  Colo.  — , 
ante,  321.  It  Is  further  assigned  for  error 
that  "the  evidence,  verdict,  and  judgment 
nreglveu  plaintiffs  as  partners,  and  there 
is  iiu  allegation  of  partnerKhip  in  the  com- 
plaint." The  names  ot  the  parties,  as 
specified  In  tbe  title  to  this  action,  are 
as  follows:  "John  M.  Breeze  and  Lemuel 
L.  Breeze,  partnern,  doing  busineus  under 
firm  name  of  Breeze  &  Breeze,  plaintiffs,  vs. 
.Tames  Fryer,  defendant."  Tbe  words, 
"partners  doing  business  under  firm  name 
of  Breeze  &  Breeze,"  In  this  title,  are,  In 
legal  effect,  regarded  as  <Jescriptio  perso- 
BHFUm,  und  not  as  indicating  that  plaintiffs 
sue  as  partners.  2  Wait,  Pr.  373.  8trlctly 
speaking,  thererore,the  parties  did  not  sue 
as  copartners,  but  as  joint  plaintiffs.  The 
summons  followed  the  complnlntas  totlie 
names  and  capacity  In  which  plaintiffs 
sued.  No  question  was  raised  by  demur- 
rer or  answer  as  to  such  names  or  capaci- 
ty. Tbe  verdict  and  Jadgmentcorrespond 
to  the  complaint  and  summons  indicating 
the  plaintiffs  as  Joint  plaintiffs  and  not  as 
copartners.  So  there  was  not  even  a  tech- 
nical variance  in  the  record  proper.  Cor* 


rect  pleading  undoubtedly  requires  that 
parties  intending  to  sueaF  partners  should 
allege  the  fact  of  their  copartnership intbe 
body  of  the  pleading;  but  the  general  rule 
is  that  a  failure  so  to  do  should  betaken 
advantage  of,  if  at  all.  In  apt  time  and  be- 
fore final  Judgment.  No  objection  to  the 
supposed  defect  in  tbiscase  was  Interposed 
In  the  court  below  at  any  stage  of  the 
proceeding;  and  no  attempt  Is  now  made 
to  show  that  defendant  has  been,  orcan 
in  any  way  be,  prejudiced  by  the  omission 
of  such  averment.  Tbe  complaint  la  un- 
questionably sufficient  in  substauce.  The 
objection  now  sought  to  be  raised  by  the 
aNsignment  ot  error  Is  at  most  a  mere 
technical  variance  between  tbe  pleadings 
and  proofs,  not  noticed  at  tbe  trial.  Un- 
der the  circumstances,  it  would  be  mani- 
festly unjust,  and  contrary  to  established 
practice,  to  allow  such  question  to  be 
raised  in  this  court  for  the  first  time.  If 
the  objection  had  been  made  at  the  trial, 
the  plaintiffs  would  have  been  entitled  to 
amend  the  complalut  to  conform  to  the 
proofs.  3  Chit.  Pr.  480.  92:t;  Code  Civil 
Proc.  §  78;  Bliss,  Cuoe  PI.  S  435  et  seq.; 
Wall  V.  T()omey,  52  Conn.  38.  This  dis- 
poses ot  the  assignments  of  error  so  far 
as  the  same  have  been  presented  by  coun- 
sel lor  ptalnttn  In  error  in  their  brief  and 
argument.  It  Is  not  Incumbent  upon  the 
court  to  go  further.  The  Judgmeut  of  the 
district  court  is  affirmed. 


HOCBHABK  V.  RiCHLBR. 

(Supreme  Court  qf  Colorado.  May  7,  1801.) 

UaUttT  —  COMPOUSD  INTEREST  —  AtTEBATION  Ot 

Note. 

1.  A  note  of  tl77  stipulated  that  interest 
should  be  paid  thereon  after  maturity  at  the  rate 
of  S  per  cent,  a  month.  It  was  shown  that  the 
face  of  tbe  note  was  made  by  adding  to  V150,  tbe 
actual  loan,  C27,  whlcb  was  equal  to  the  interest 
at  S  per  oent.  a  mouth  from  the  date  of  the  note 
to  its  maturity.  Held  that,  as  to  this,  $37,  the  in- 
termt  after  maturity  was  compound  interest,  con- 
tracted for  in  advance,  and  to  tbat  extent  no  re- 
covery can  be  had,  it  being  usurious. 

3.  Where  one  of  the  makers  of  a  note  signed 
only  as  acoommodation  maker,  without  knowledge 
that  appellant  was  to  sign  it  afterwards,  appel- 
lant's subsequent  signing  is  not  such  an  altera- 
tion as  will  avoid  the  note  as  to  all  the  makers, 
including  himBelf,  when  he  received  part  of  the 
loan. 

Appeal  from  Lake  county  court. 

This  action  was  begun  before  a  Jnstlce 
of  the  peace  upon  a  promissory  note  in  fa- 
vor of  appellee,  signed  by  appellant  and 
two  other  parties.  The  note  was  foryiTi, 
and  provided  for  the  payment  of  Interest 
after  maturity  at  the  rate  of  S  per  cent, 
per  month.  Judgment  being  rendered  Id 
favor  of  plaintiff,  an  appeal  was  taken  to 
the  county  court.  Therethe  cause  was  re- 
tried, and  a  recovery  by  plaintiff  again 
sustained,  Tbe  remaining  facts  sufficient- 
ly appear  In  the  opinion. 

Geo.  GoMthwalte,  for  appellant.  AMa 
Mamb,  for  appellee. 

Helm,  C.  J.  The  note  sned  on  In  this 
action  is  not  Illegal  upon  its  face.  Inter- 
est at  tbe  rate  of  3  iwr  cent,  per  month 
after  maturity  Is  provided  for,  but  by 
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statnte  Id  tbia  Btate  parties  may  contract 
tor  a  larger  rate  uf  Interesttbfiiithat  spnc- 
Ifled  to  goTern  in  the  absence  ot  contract. 
Hen.  St.  i  1708;  Buckingbam  r.  Orr,  6 
Colo.  687,  and  cases  cited.  VTMIe,  how- 
ever, the  contract  was,  upon  Its  face,  un- 
objectionable, It  clearly  appears  by  the 
evidence  that  the  amount  speeded  (9177) 
consisted  ot  two  Itemia,  vis.,  f  150,  the  act- 
nat  loan,  and  $27.  interest. — the  Interest  oo 
this  loan  at  s  per  cent,  per  inoocb  from 
the  date  of  the  note  to  its  maturity ;  anil, 
tboufch  no  (nrtber  Interest  was  payable 
antil  the  debt  became  doe,  yet  after  that 
date  Intorest  was  to  be  paid  upon  the  $27 
interest,  which  had  been  made  part  of  the 
principal.  The  contract  did.  therefore, 
In  effect,  provide  for  compound  interest,  (2 
Para.  ConL.etb  iSd.,  150  et  seq.;)  and  to 
this  extent  It  was  Illegal,  for  with  ns  com- 
pound interest  Is,  in  general,  not  recover- 
able, (Manufacturing  Co.  McAllister,  6 
Colo.  261;  Fillmore  v.  Bplthman.  Id.  121; 
Beclfwttta  T.  Beckwith,]lColo.56S,19Pac. 
Rep.  510.)  There  was  in  the  present  case 
uo  ench  gross  delinquency  or  Intentional 
misconduct  on  the  part  of  appellant  as  Jns- 
tlAed  an  application  of  the  exception  to 
the  foregoing  rule  mentioned  In  Fillmore  v. 
Reltbman,  supra,  and  In  Sedg.  Dam.  (Kth 
Ekl.)  476.  A  disposition  undoubtedly  ap- 
pears In  some  of  the  modern  declfltons  and 
text-books  to  reject  tbedoctrlnethat  com- 
pound Interest  contracted  tor  in  advance 
is 7?erse  unlawful.  8  Pars.Cont.153.  Dut, 
the  question  being  atan  deelsla  In  this 
state,  and  there  being  much  to  commend 
the  doctrine,  It  will  not  now  be  disturbed. 
We  do  not  Intimate  that  the  arrangement 
would  have  been  Illegal  had  the  promine 
of  appellant  to  pay  compound  interest 
been  made  alter  instead  ut  before  the  In- 
terest to  be  compounded  had  accrued. 
Sedg.  Dam.  478,474  ;  8  Para.  Cont.  151,152. 
The  fact  that  compound  interest  was  thus 
provided  for  did  not,  however,  as  counsel 
contends,  render  the  entire  contract  nsnrl- 
oas  and  void.  Courts,  upon  grounds  of 
public  policy,  simply  decline  to  enforce 
payment  ot  the  interest  upon  Intereut.  8 
Pars.  Cont.  152.  An  Indorsement  ap- 
peared on  the  bai^k  of  the  note,  showing  a 
payment  by  tiaw.  one  ot  the  makers,  of 
$150.  and  a  release  from  further  liability 
on  his  part.  Appellant  Insists  that  this 
rel?ase.  without  his  knowledge  and  con- 
sent, of  one  of  his  co-makera,  operated  as 
a  release  of  himself  and  his  remaining  co- 
maker. The  Instrument  In  suit  is  both 
Joint  and  several :  but  the  common-law 
rule  InvoKHO  nas  been  neia  appucable  in 
this  state  to  Joint  and  several  as  well  as  to 
loiut  promissory  notes.  Heckman  v. 
Manning.  4  Colo.  648;  Nicholson  v.  llevlll, 
4  Adul.  &  E.  675:  Benjamin  v.  McConnel, 
4  Oilman,  b^;  Bank  v.  Doollttle,  14  Pick. 
123;  Rowley  T.  Stoddard,  7  Johns.  207; 
Tuckerman  r.  Newhall,  17  Mass.  580.  It 
Is  shown  by  the  proofs  that  the  Indorse- 
ment of  the  $150  credit  was  made  by  Qaw 
himself  over  appeliee's  signature  while  the 
uote  was  held  by  one  of  appellee's  credit- 
ors as  collateral  stH-iirity,  appellee  not  be- 
ing proHcnt  or  connentlnK  at  the  time. 
tiaw  testiUeB  that  appellee  previously 


promised,  upon  payment  of  the  sum  men- 
tioned, not  to  trouble  him  further  in  con- 
nection with  the  note,  and  there  is  other 
testimony  tending  to  corroborate  him  In 
this  regard;  but  appellee  crossed  oat  the 
release  before  bringing  solt.  The  record  la 
exceedingly  meager,  and  does  not  purport 
to  contain  all  the  evidence.  WhetherGaw 
was  actually  released  from  further  llabill- 
tTlsa  question  of  fact,  and  without  all 
tne  evidence  before  as  we  cannot  consider 
the  eonn'B  finding  thereon.  Fortheabove 
reason,  and  for  the  additional  reason  that 
no  exception  was  saved  to  the  Judgment, 
we  are  unable  to  say  whether  or  not  the 
proofs  sustain  the  remaining  concluplons 
ot  fact  that  must  have  been  reached  by 
the  county  court  in  rendering  Judgment, 
But  were  the  statement  of  eounael  for  ap- 
p^ant  aa  to  what  the  evldenee  showed 
accepted,  his  legal  deduction  predicated 
thereon  would  not  follow.  He  says  that 
Gaw  signed  the  note  solely  aa  an  accom- 
modation maker  for  his  co-obligor,  Gutt, 
and  did  not  know  that  appellant  was  ei- 
ther to  sign  It  or  to  receive  part  of  the 
loan.  This  subeequentslgnlng  ot  tbe  note 
by  appelant  as  a  co-maker  constltnted 
such  an  alteration.  It  Is  argned.  as  ren- 
dered It  void  as  to  all  tbe  defendants,  In- 
cluding appellant.  We  most  decline  to 
recognize  the  applicability  of  the  common 
law  principle  relied  on,  tor,  in  the  first 
place,  appellant  had  been  active  In  obtain- 
ing the  signatures  of  his  co-makers,  and 
signed  his  own  name  immediately  after 
Gaw  had  attached  his  signature.  He  re* 
celved  all  and  retained  part  of  the  money 
borrowed,  and  It  was  not  paid  to  him  till 
nfterhe  signed.  There  is.  therefore, strong 
ground  for  the  position  that  the  note  did 
not  becoiue  a  perfect  contract  till  after  ap- 
pellant's signature  was  appended.  But, 
secondly.  Nuch  alterations  at  most  operate 
only  to  Invalidate  the  Inatmment  as  to 
uon-consenttng  parties,  and  no  such  party 
Is  here  complaining.  Byles,  Bills,  (6th 
Ed.)  481.  482,  and  note  2;  Wallace  t.  Jew- 
ell, 21  Ohio  St.  163;  Bower  v.  Brigge,  20 
Ind.  139.  They  do  not  release  from  liabili- 
ty the  additional  co-maker,  who  has  him- 
self been  in  no  way  deceived  or  Injured;  a 
fyrtlori  must  this  be  true  where,  as  in  tbe 
present  case,  such  co-maker  en]o.vs  part  of 
the  consideration.  The  remaining  objec- 
tions presented  by  counsel  for  appellant 
have  been  considered,  but  we  do  not  deem 
them  of  sufficient  Importance  to  warrant 
discussion  at  length.  The  alleged  mutila- 
tion of  the  note  is  exolalned.  The  aBnert< 
ed  payment  oi  $45  oy  appellant  upon  thla 
particular  note  Is  contradicted.  The  trial 
court  accepted  the  explanation,  and  re- 
solved the  conflicts  In  testimony  favora- 
bly to  appellee.  We  cannot  discredit  his 
conclusions  In  these  particulars.  The 
court,  as  we  have  seon.  erred  in  allowing 
interest  upon  the  $27  Interest;  but  we  do 
not  deem  It  necessary  on  this  account  to 
order  a  new  trial.  Thejndgraent  will  be 
reversed,  and  the  cause  remanded  with  di- 
rections that  judgment  be  re-entered  nunc 
pro  tune  as  of  February  18,  A.  D.  1888, 
omitting  the  compound  utei'Siit  In  qaes< 
tioa. 
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Cirr  OF  DuRAxao  r.  Reinbbbro. 

(Supreme  Court  of  Colorado.   May  7, 1881.) 

FlonconoiTs  ckdbr  Ordixak-cb  —  CoMFUUira^ 
ViJJDiTr  OP  Ordinancb. 

1.  A  proseoatiixi  undera  munioipsl  ordinanos 
for  an  ofrense  not  punishable  bj  general  statute 
is  not  a  criminal  proceediag,  but  a  civil  action, 
and  a  Judgment  in  suchuctiun  against  tbemnnio- 
ipalitor  may  be  reviewed  on  error. 

S.  A  complaint  for  the  violation  of  •  nmntct- 
pal  ordinance,  which  statu  the  nnmber  of  the 
section  and  title  of  the  ordinance  violated,  to- 
gether with  the  date  of  its  passage,  Is  sufficient 
under  the  statute,  the  proceeding  not  being  a 
criminal  prosecution. 

A.  A  municipal  corporation  can  exercise  0QI7 
such  powers  as  are  grunted  to  it  by  Its  charter 
or  by  the  general  law  of  the  state,  either  in  ex- 
press words  or  by  neoessary  or  reasonable  impli- 
cation, or  SQCh  as  are  incidental  to  the  powers 
expessly  granted,  or  such  as  are  essential  to  the 
objects  and  purposes  of  the  oorporation.  A  mu- 
nloiMl  oorporaUon,  under  a  geiwral  grant  of  aa- 
tbontv,  oaanot  adopt  ordlnanoes  which  infringe 
the  spirit  or  are  repugnant  to  the  poll<7  of  the 
state,  as  declared  in  its  leglsIaUon. 
(Syllabut  b]/  the  Court.) 

Error  to  La  Plata  count;  coart. 

TlilB  action  was  orlielDally  commenced 
before  tbe  police  maglBtrate  ol  the  city  of 
Durango.  The  complaint  upon  whlcb  tbe 
action  was  based  contalnH  the  following 
cbarice:  "That  one  E.  Relnsberg  on  or 
about  the  22d  day  ol  June.  l>m,  Huld  day 
being  tben  and  there  a  Sabbath  day.  at, 
to-wlt,  the  aaid  cUy  ot  Dorango,  county 
of  La  Plata,  state  ot  Colorado,  tben  and 
there  bein^tdid  then  and  there  violate  sec- 
tion number  one  ot  ordinance  number  229 
ot  the  city  of  DuraoKO,  being  an  ordlncuice 
entitled  'An  ordinance  requiring  the  ob< 
servance  ot  the  ISabbath,'  by  keeping  open 
hifi  place  ot  business  on  the  said  Sabbath 
day,  and  the  display  anrl  sale  ot  gnode 
after  nine  o'clock  of  ealdday;  the  above 
ordinance  having  been  adopted  and  ap- 
pruved  May  2Uth.  1890."  The  ordinance 
under  which  the  prosecutiun  was  Institut- 
ed forbids  lu  general  terms  all  labor  and 
bnninem  on  Sunday  except  certain  speci- 
fied kinds.  Upon  appeal  to  tbe  county 
court  on  defendant's  motUin  the  com- 
plaint was  quashed,  and  the  defendant 
was  discharged,  **on  the  ground,"  as  set 
forth  In  the  record,  "that  tbe  city  council 
had  no  authority  to  pass  Ordinance  No. 
220  so  far  as  relates  to  tbe  charge  against 
the  defendant  herein."  The  city  brings 
the  case  to  this  court  by  writ  ot  error. 

Wtn.  E.  Befk  and  O.  S.  GalbreatL,  for 
plalntin  In  error.  Baker  &  MeHoJlHud, 
lor  defendant  la  error. 

Elijott,  J.,  {after  stattng  the  facta  as 
nbove.)  It  has  been  expresuly  held  by 
this  court  that  a  prosecution  under  a 
municipal  ordinance  tor  un  offense  not 
punishable  by  general  statute  Is  not  a 
criminal  proceeding,  but  a  civil  action, 
and  that  a  judgment  in  such  an  artlon 
iiguinst  the  municipality  may  be  reviewed 
by  this  court  upon  writ  of  error.  City  of 
Greeley  v.  Ilammnn.  12  Colo.  9i,  20  Pac. 
Bep.  1.   Neither  the  complaint  nor  any 

gart  of  the  record  in  this  case  discloses  the 
Ind  of  bufllnesH  which  the  defendant  was 
accused  of  carrying  on  upon  the  Sabbath 
day.  The  complaint  cbarg(«  In  substance 
that  be  kept  bis  place  ot  business  open 


and  displayed  and  sold  his  goods  on  a  cer- 
tain Sabbath  day  in  tbe  city  of  Durango, 
contrary  to  the  provisions  of  a  certain 
ordinance,  statlntt  the  sftction,  nnmber, 
and  title  of  said  ordinance,  together  with 
the  date  of  Its  passage.  Tbe  brief  and 
argument  of  counsel  for  plalntlltln  error 
are  devoted  to  the  question  ot  the  validity 
ot  tbe  ordinance;  but  our  decision  must 
be  controlled  by  a  statutory  provision 
not  noticed  by  coonscl  In  this  court,  and. 
so  far  as  we  can  discover  from  tbe  record, 
not  presented  to  the  consideration  the 
county  court.  The  fttntute  relates  to  tbe 
matter  ol  pleading  In  cases  ot  this  kind. 
Under  ordinary  roles  of  pleading  the  com- 
plaint might  have  been  quashed  for  Insuffi- 
ciency, as  not  stating  a  cause  ut  ctctlon ; 
that  Is,  tor  not  specifying  a  kind  of  busi- 
ness against  the  carrying  on  of  which  up- 
on Sunday  the  sanction  of  the  ordinance 
might  properly  be  invoked.  Bnt  sectloD 
114  ot  the  towns  and  cities  act  (chapter 
109,  Gen.  St.  18SS)  provides  as  foUowa: 
"In  all  suits  brought  for  the  recovery  of 
any  fines  or  penalties  for  violation  ot  any 
ordinance  It  shall  be  sufficient  to  state  In 
the  complaint  or  uffldarit  the  numbnr  of 
the  section  and  title  ot  the  ordinance  vio- 
lated, together  with  the  date  of  its  pas- 
sage, without  stating  said  section  or  ordi- 
nance in  full  or  the  substancethereof. "  It 
must  be  remembered  that  this  Is  a  civil 
proceeding,  originally  instltued  in  a  court 
not  of  record  ;  hence  the  statute  Is  not  ob- 
noxious to  the  constitutional  reqnlremrat 
that  the  accused  in  criminal  proseeutlons 
shall  have  the  right  to  demand  thenature 
and  cause  of  tbe  accusation.  CJonst  art. 
2,  §  16.  Hence,  giving  effect  to  the  statu- 
tory provision,  the  complaint  must  tie 
held  sufficient  on  Its  face,  both  in  form 
and  substance.  The  defendant,  therefore, 
should  nut  have  been  discharged  upon 
motion.  The  kind  of  business  which  he 
was  accused  of  carrying  on  upon  Sunday 
should  have  been  ascertained  by  evidence 
or  otherwise  as  a  matterot  tact.  If  found 
guilty  of  violating  the  ordinance  by  the 
commission  ot  some  art  which  the  city 
council  had  the  power  thus  to  prohibit, 
he  should  have  been  lined  as  the  ordinance 
requires;  otherwise  he  should  have  been 
discharged.  The  complaint  having  been 
quashed  on  the  ground  that  the  city  coun- 
cil had  no  authority  to  pass  the  ordi- 
nance, "so  far  as  relates  to  the  charge 
againstthe  defendant,"  we  areasked  to 
review  this  conclusion  ot  the  lower  court. 
This  cannot  well  be  done, since  the  specific 
charge  against  the  defmdant  does  not 
appear  in  the  record.  An  ordinance, 
like  a  statute,  may  be  valid  In  part  and 
void  in  part,  Cooley^  Const.  LIm.  177. 
178.  For  example,  It  must  be  conceded 
that  such  business  as  may  by  municipal 
authority  be  prohibited  altogether  may 
by  such  authority  be  prnhlbited  on  Sun- 
day, on  the  ground  that  the  greater  In- 
cludes the  less,  (Gen.  St.  c  109,  §  14,)  even 
though  there  may  be  other  kinds  of  busi- 
ness with  which  town  and  city  gnvem- 
ments  are  not  Intrusted  with  any  su- 
pervision or  control.  A  municipal  cor- 
poration can  exercise  only  such  powers 
as  are  granted  to  It  by  Its  charter  or  by 
tbe  general  law  ot  the  state,  either  In  ex- 
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press  words  or  by  necessary  or  reasonable 
Implication,  or  such  as  are  Incidental  to 
the  powers  expreHsly  Rranted,  or  such  as 
ttre  essential  to  the  objects  and  purposes 
of  the  corporation.  Benides, there  are  cer- 
tain well-reco^lzed  principles  by  which 
the  powers  ot  municipal  corporations  to 
pass  ordinances  in  the  nature  o(  leglsla- 
tlre  enactments  are  limited  or  qualified. 
For  exumple,  municipal  ordlnauces  most 
not  be  "repntirnant  to  the  constitution 
and  g:eneral  laws  of  the  state, "  nor  can  a 
municipal  corporation,  "under  a  general 
grant  of  anthorlty,  adopt  by-laws  (ordi- 
nances) which  Infrlnire  the  spirit  or  are 
repuf^nant  to  the  policy  of  the  state  as  de- 
clared In  Its  lefflnlatlon."  1  Dill.  Mun. 
Corp.  (3d  Ed.)  gg  R9,  316,  329.  The  ordl- 
nanct!  In  question  may  be  tested  by  these 
and  other  legal  principles  (or  the  purpose 
of  determining  Its  validity  aa  to  "the 
charge  against  the  defendant*  when  tlie 
specific  act  of  which  defendant  Is  ao- 
rused  shall  become  Judicially  known.  But 
It  Is  not  Incumbent  upon  this  court  to  an- 
ticipate, discuss,  or  settle  supposed  lejral 
controversies  upon  write  of  error.  We 
cannot  undertake  to  determine  the  validi- 
ty of  the  ordinance  in  question,  "so  far  as 
relates  to  the  chargo  against  the  defend- 
ant." nnlll  we  are  properly  Informed  of 
the  specific  nature  of  such  charge.  The 
complaint  having  been  prepared  In  stat- 
utory form,  It  was  error  to  qnash  it  up- 
on motion  before  the  particular  act  of 
which  defendant  was  accused  was  ascer- 
tained. Thejndgrofflit  of  the  coanty court 
is  reversed,  and  the  cause  remanded  for 
further  proceedings. 


BOCKY  MOONTAIN  Nat.  Bank  et  al.  V.  Mc- 

(/ABKII.L,  et  UX, 

(SupreiM  Court  of  Colorado.   Kay  7, 1891.) 
Pautxbbbhip— DissoLL'Tiox— Nbgotiablb  Isstbd- 

HEUTS. 

1.  The  dissolution  of  a  partoersblp  will  not 
affect  tbe  rights  of  holders  of  negotiaole  paper 
executed  thereafter  in  the  firm  name  by  one  of 
the  partners,  unluaa  aooh  holders  had  notice  of 
the  dfssolatlon. 

S.  Nor  can  the  defense  be  made  to  negotiable 
paper,  executed  in  the  Arm  name  by  cme  of  (be 
partners,  tnat  be  bad  no  authority  to  do  so,  un- 
less it  be  shown  that  tbe  holder  had  notice  of  hla 
want  of  autborltf . 

Commissioners'  decision.  Appeal  from 
district  court.  Arapahoe  county. 

This  was  a  suit  In  equity,  brought  by 
appellees  uKninst  appellants,  to  set  aside, 
declare  void,  and  cancel  two  promissory 
Dotea  and  a  trust^eed  upon  certain  lands 
In  the  state  of  Kansas,  executed  by  appel- 
leas  to  secure  thp  payment  of  the  notes. 
For  many  years  prior  to  the  summer  of 
issr>  one  William  M.  Rowortli  was  a  mer- 
chant doing  an  extensive  business  In  Cen- 
tral City  in  this  state.  About  the  year 
1H70,  Koworth  and  appellee  JuhQ  McCas- 
klll  formed  a  partnership  for  tbe  purpose  of 
breeding,  raising,  and  dealing  In  cattle. 
By  the  terms  of  the  contract  of  partner- 
ship McCnsklll,  who  had  very  limited 
means,  was  to  take  charge  of  and  give  his 
attention  to  the  business  for  a  certain  In- 
terest, and  Bowortta  was  to  furnish  tbe 


necessary  money.  The  business  was  pros- 
ecuted for  some  years  In  Colorado  under 
the  Arm  name  of  Roworth  &  McCasklll, 
was  then  transferred  to  Chase  county  In 
the  state  of  Kansas,  where  the  baslnees 
was  prosecnted  ander  the  same  name,  and 
was  there  continued  until  some  date  not 
definitely  flxM.  but  prior  to  June,  1885, 
when  the  partnership  was  dissolved,  and 
the  business  continued  In  thename  of  John 
McCasklll.  Roworth  was  at  all  times  a 
borrower  o!  money  In  the  conduct  of  his 
business;  foryearshad  done  business  with 
aufl  been  a  borrower  from  the  appellants 
the  Rocky  Mountain  National  Bank  of 
Central  City  and  the  Colorado  National 
Bank  of  Den  ver,  by  both  of  which  he  was 
usually  carried  for  quite  large  sums;  his 
notes  at  each  of  said  banks  being  renewed 
from  time  to  time,  and  the  indebtedness 
continued  almost  Indefinitely.  On  tbe28th 
day  of  July,  1885,  Roworth  was  Indebted 
to  the  Rocky  Mountain  National  Bank  on 
a  note  of  another  person,  tbe  payment  ot 
which  he  had  guarantied,  and  which  he 
bad  discounted, In  thesum  of  about$4,600, 
and  for  overdrafts  In  about  $1,600,  in  set- 
tlement of  which  he  made  the  following 
note:  "f6.000.  Central  City,  Colo.,  July 
28. 1886.  On  demand,  after  date,  we  prom- 
ise to  pay  to  the  orderofWm.M.  Roworth, 
six  thousand  dollars  at  the  Rocky  Mount- 
ain National  Bank,  with  Interest  at  one 
percent,  a  month  fnim  date  until  paid. 
KowoKTH  A  McCabkill.  Value  received. 
No.  7,075.  **  And  on  the  back  of  said  notels 
the  following  Indorsement:  "For  and 
In  consideration  of  the  sum  often  cents, 
the  receipt  whereof  Is  hereby  acknowl- 
edged, I  hereby  guaranty  the  payment 
of  the  within  note,  waiving  demand  and 
notice  of  non-payment  and  protest;  and 
agree  to  pay  all  costs  and  expenses  paid 
or  Incurred  In  collecting  the  same.  Wh. 
M.  Roworth."  On  June  30.  1S85.  Ro- 
worth was  Indebted  to  the  Colorado 
National  Bank  of  Denver  In  the  sum  of 
fS.OOO,  which  had  been  of  long  standing, 
and  frequently  renewed,  each  time  pre- 
viously by  his  individual  note, and  on  that 
date  he  gave  to  the  bank  the  following 
note,  and  tookup  hlsown:  **96|000.  Den- 
ver. Colorado.  June  80th,  1886.  One  day 
after  date  we  promise  to  pay  to  the  order 
of  the  Colorado  National  Bank  of  Denver 
five  thousand  dollars  at  the  Colorado 
National  Bank  of  Denver,  with  Interest  at 
one  percent,  per  month  from  date  nn til 
paid.  Roworth  &  McCabkill.  Wm.  M. 
Roworth.  Value  received.  No.  42,6^6.'* 
Shortly  aftertliis  Roworth  failed.  On  the 
8lMt  day  of  August,  18SS,  Roworth,  T.  H. 
Potter,  of  the  Houky  Mountain  National 
Bank,  and  the  attorney  of  the  Colorado 
National  Bank  were  ut  the  place  of  resi- 
dence ul  appellees  in  Kansas,  to  obtain 
from  McCnsklll  secnrlty  for  the  payment 
of  the  two  notes  due.  respectively,  to  the 
two  banks.  Roworth  had  an  Interview 
with  McCasklll,  Informed  him  of  the  exist- 
ence of  the  notes,  stated  that  be  was  em- 
barrassed, needed  help,  and  urged  McCas- 
klll to  secure  the  two  notes,  and  assist 
him  In  that  way.  McCasklll  consented, 
met  the  agents  ot  the  banks,  executed  his 
notes,  payable  one  year  after  date,  for  the 
sums  respectively  doe  on  tbe  former  notes; 
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the  note  tor  the  sum  dne  the  Bocky  Mouut- 
aiu  NatioDHl  Bank  belnfc  made  payable 
to  Potter,  and  the  aura  due  the  Colorado 
National  Bank  made  payable  to  Koimtze, 
Ita  prenident;  both  notes  beinR  secured  by 
trust-deed  onthelandHoIappelleeB  in  Kan- 
Bas,  William  B.  Uerger  belii^  named  as 
trustee;  and  tbe  former  noten  were  can- 
celed. At  the  same  time  Xlowcrth  execut- 
ed aad  delivered  to  McCasklll  htH  note  for 
912,001),  to  cover  thelndebtednesB  assumed 
and  secured  by  McCaskUl.  It  is  allcKed  In 
thecomplalnt  that  betorethe  notes  of  June 
80th  an4]  July  2$th  were  made  the  tirm  of 
Roworth  &  McCasklll  had  been  dissolved; 
that  Ruwortb  never  had  authority  tu 
make  notes  in  the  name  of  the  firm ;  that 
the  Indebtedness  for  which  the  notes  were 
given  was  tbe  Individual  Indebtetlncss  of 
Boworth ;  and  that  such  tact  was  known 
to  the  defendants  at  the  time,  and  that 
Boworth  exet'uted  the  notes  of  tbe  Qrni  at 
their  solicitation  and  instance,  they  hav- 
hiK  full  knowledi^e  that  the  indebtedness 
was  not  that  of  tbe  partnerHhIp.  Also 
that  the  two  notes  of  McCaskili  and  the 
trust-deed  were  obtained  by  fraud  and  by 
mlsreprefientation  of  Roworth,  Putter, 
and  the  attorney,  BarteU,  In  regard  to  the 
financial  condition  of  Roworth.  they  rep- 
resentlnK  that  Rowortb's  embarrassment 
was  only  temporary ;  that  be  had  ample 
property  to  satisfy  his  debts,  and  only 
needed  time,  when  in  fact  Roworth  was 
hopelessly  Insolvent.  Fraying  that  the 
notes  and  trust-deed  be  declared  void,  and 
that  they  be  canceled  and  delivered  up.  A 
very  volumlnouH  answer  was  tiled,  trav- 
ersing every  Important  allegation  of  the 
complaint  lu  an  amendment  to  the  an- 
swer defendfints,  by  what  may  be  treated 
as  a  croas-complalnt,  assert  the  validity 
of  the  two  notes  of  JuneSUth  aud  July  2Sth 
to  the  respective  banks  as  tbe  proper  debts 
of  tbe  firm,  and  pray  Judgment  agalntit 
McCasklll  for  tbe  amount  of  the  notes  and 
interest.  Upon  the  trial  a  lury  was  Im- 
paneled, to  which  several  Issues  of  fnct 
were  submitted  by  a  series  of  q  nestions,  12 
In  number,  in  regard  to  tbe  manner  lu 
which  the  notes  and  trust-deed  were  ob- 
tained froniappellees.all  ofwhlchwere an- 
swered adversely  to  the  defendants,  (ap- 
pellants,! and  sustaining thealiegations  in 
the  complaint  that  they  were  ootalned  by 
fraud,  misrepresentBtiun,  and  concealment 
of  Important  facts;  but  uo  issues  of  fact 
were  submitted  to  the  jury  In  regard  to 
the  validity  of  tbe  former  notes  executed 
with  the  firm  name  by  Boworth.  Much 
oral  testimony  was  given, some  of  it  quite 
contradictory  and  Irrecuncilable.  The 
court  found  In  favor  ot  appellees  upon  all 
tlie  issues,  and  decreed  that  tbe  McCasklll 
notes  be  canceled  and  delivered  up,  that 
the  trustee  execute  and  deliver  a  deed  of 
release  treelnsthe  land  from  the  Hen  creat- 
ed by  the  trust-deed,  holding  tbe  former 
notes  Invalid  as  against  McCasktUiand  re- 
fusing the  prayer  In  the  cross-complaint 
for  a  Judgment  against  him  upon  them. 
From  nnch  decree,  and  tbe  overruling  of  a 
motion  for  a  new  trial,  an  appeal  was 
taken  to  this  court. 

Lucius  P.  Mursb  and  Bartela  <£  Blood, 
tor  appellants.  L.  C,  Rockwell  and  Mc- 
Caskill,  tor  appeltoes. 


Reed,  C,  (a/Ker  at&ting  tbe  facts  as 
ahiive.)  The  established  practice  of  this 
court  precludes  the  review  of  questions 
determined  in  tbe  lower  court,  unlesH  ex- 
ceptions were  saved  to  tbe  Judgment,  and 
error  duly  assigned.  The  only  question 
Hubmitted  by  the  single  asaigument  in 
thlscase  for  the  determination  of  thecourt 
is  the  one  ot  tbe  validity  of  the  notes  as 
partnership  paper  at  the  time  of  their  ex- 
ecution and  delivery.  The  dissolution  ut 
the  partnership  before  the  making  of  the 
notes  seems  to  have  been  unquestioned. 
Whether  the  officers  of  either  bank  knew 
of  the  dissolution  of  the  partnership  ia  left 
In  doubt.  It  is  not  conclusively  or  satis- 
factoilly  shown  that  they  hud  such  knowl- 
edge. The  dissolution  of  the  firm  could  la 
no  way  affect  appellants  unless  it  were 
shown  that  they  had  knowledge  of  it. 
Begularcustouiers  and  dealers  with  a  Grm 
are  required  to  have  special  notice  of  tbe 
dissolution.  Parties  who, like  appellants, 
only  take  for  discount  the  paper  of  tlie 
Arm,  are  not  required  to  have  sfjoclai  no- 
tice, but  there  must  be  a  reasonable  or 
general  mttlce,  sufficient  to  warn  and  no- 
tify the  public,  by  publication  of  a  notice 
ot  dlsaolutltm,  or  in  some  other  pul>llc 
manner.  I  T>anlel,  Neg.  Inst.  §  3ti9b;  Lovc- 
Joy  v.  Spafford,  93  U.  S.  439;  Bank  v.  Mc- 
Chesney,  20  N.  Y.  240.  It  does  not  apijear 
from  the  evidence  that  any  notice  w^iat- 
ever  was  given  of  the  dissolution,  or  that 
the  tact  was  known  to  any  one  but  tbe 
former  members  of  tbe  firm.  It  was  con- 
tended by  appellees  that  Boworth  had  no 
authority  to  bind  the  partnership  In  the 
making  ot  promissory  notes.  This  con- 
tention was  not  established  by  the  proof. 
If  bis  autliorlty  In  this  regard  was  limited 
hy  a  special  contract  between  himself  and 
McCasklll,  neverthelesB,  as  to  third  par- 
ties, such  a  contract  would  have  been  a 
nullity,  unless  their  knowledge  of  the  fact 
was  shown.  The  authority  of  a  partner 
to  bind  tbe  firm  within  the  scope  of  its 
business  is  implied,  and  grows  out  of  tjie 
fact  that  It  is  a  firm,  and  each  member  ik 
a  general  agent  for  tbe  other  copartners. 
I  Daniel,  Neg.  Inst.  §§  3.^,  3r>6:  (ireenslade 
V.  Dower,  7  Barn.  &  C.  635;  8wan  v. 
Steele,  7  East.  210.  There  1h  this  dlstiuc- 
tlon  to  be  made:  A  contract  made  be- 
tween partners,  that  certain  members  of 
the  Arm  only  could  bind  tbe  firm,  mi^ht 
be  valid  as  between  tbem^'elves,  unj  might 
make  a  debt  which  purported  to  be  u  tinii 
debt  an  individual  debt  in  the  adjustment 
ot  the  partnership  affairs,  while  such  debt 
would  be  a  firm  debt  in  the  hands  »t  a 
third  party  who  had  no  knowledge  of  the 
want  of  authority  of  the  partner  exeeut- 
iug  tbe  paper.  Another  well-settled  rule 
of  law  Is  that  without  actual  knowletlge 
of  the  want  of  authurlty  of  a  partner  to 
make  negotiable  paper  in  tbe  name  of  the 
firm,  where  paper  properly  executed  in  tbe 
name  of  the  firm  is  discounted,  the  lender 
is  not  required  to  inquire  into  tbe  iuteo- 
tions,  or  to  see  that  the  money  Is  proper- 
ly applied  to  firm  uses;  but  if  the  lender 
knows  that  tJie  paper  is  not  made  for  the 
legitimate  business  of  tbe  firm,  or  knows 
that  the  money  Is  obtained  for  tbe  pur- 
pose of  discharging  an  Individual  debt,  the 
paper  would  be  invalid  In  his  bauds  as 
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against,  the  firm.  The  burden  ot  proving 
that  the  lender  was  aware  of  the  wrong- 
ful use  of  the  firm  name  and  cognizant  of 
the  fraud  to  upon  the  party  aaserting  the 
irregttlarlty.  1  Uanlel.  Neg.  Inst.  §  357; 
Hay  ward  v.  French,  12  Gray,  453;  Sedg- 
wick T.IjewiB.  70  Pa.  St.  221.  The  testi- 
mony is  very  conflicting  In  regard  to  the 
knowledge  ol  appellants  at  the  time  of  the 
execution  ol  the  respective  notes  that  they 
were  not  being  used  for  the  purposes  of 
the  firm,  but  for  the  iDdlvldual  benefit  of 
Roworth;  but  BtifUelent  appears  lo  evi- 
dence In  regard  to  what  was  said  and 
d(me  at  the  time,  taken  In  connection 
with  the  established  fact  that  the  notes 
were  snbHtltuted  for  the  Individual  notes 
ol  Roworth,  that  bad  been  frequently  re- 
Dewed  before  that  time  for  ladebtedness 
that  was  not  created  In  the  name  of  the 
firm,  but  In  hie  Individual  name,  to  war- 
rant the  court  in  finding  that  the  respect- 
ive parties  had  the  necessary  knowledge 
that  the  paper  was  not  belne  used  In  the 
legitimate  business  of  the  firm.  Although 
there  was  much  testimony  opposed  to 
this  view,  there  was  sufiiclent  in  its  favor 
to  warrant  this  court  In  refusing  to  dis- 
turb the  finding;  and,  as  before  stated, 
this  court,  by  reason  of  the  absence  nt  as- 
signments of  error,  being  precluded  from 
examining  the  question  of  subsequent  rat- 
ification and  adoption  of  the  notes  by  Mc- 
Casklli.  we  recommend  that  tbe  decree  be 
affirmed. 

RiCBHUNU,  C,  concurs.  Bubbm,,  C,  con- 
curs In  result. 

Pgr  Curiam.  For  tbe  reasons  stated  in 
the  forgoing  opinion  the  Judgment  is 
affirmed. 


Dougherty  v.  Seymour. 
{Supreme  Court  of  Colorado.  May  7, 1891.) 

LsAAB  or  Ba.wdt-Hocbb3  —  Riqht  to  Recovir 

Rent. 

So  rent  can  be  recovered  under  a  written 
lease,  where  It  is  shown  by  extrinsic  evidence 
tiiat  tbe  {wemiseswrae  let  to  be  used  as  abawdy- 
home,  and  were  used  f cr  tbat  pturpose. 

Error  to  superior  court  of  Denver. 

Action  to  recover  rent  alleged  to  be  due 
upon  a  written  lease.  Defense  that  the 
demised  premises  were  leased  to  be  nsed 
as  a  bawdy-house,  and  that  they  were  so 
used  with  the  knowledge  and  consent  of 
tbe  landlord.   Judgment  for  defendant. 

Win.  C.  Gboiit,toT  plaintlH  in  error.  Coe 
A  Freemnn,  for  defendant  in  error. 

Pek  Curiam.  Atcommon  law.thekeep- 
Ing  of  a  house  of  prostitution  is  an  Indict- 
able offense.  Kucb  places  are  regarded 
with  su  much  disfavor  tbat  not  only  the 
keeper  of  the  house,  but  also  a  landlord, 
knowingly  leasing  the  same  for  the  pur- 
poses of  bawdry,  la  held  to  be  guilty  of  a 
criminal  offense  when  the  house  Is  act- 
ually put  to  sdch  Immoral  use.  2  Whart. 
Crim.  Law,  (8th  Ed.)  §  1459;  1  Blsh.  Crim. 
Law,  (7th  Ed.)  S  300;  Com.  v.  Harrington, 
3  Pick.  26.  These  salutary  rules  have  re- 
ceived the  almost  universal  sanction  of  the 
courts  wherever  tbe  common  law  has 
been  admluistei-ed.  Colorado,  at  an  early 


date,  following  the  lead  of  many  of  the 
older  states,  adopted  the  common  law  ol 
Englaud,  so  far  as  the  same  might  be 
found  applicable  and  of  a  general  nature. 
Gen.  St.  18S3.  §  197.  The  keeping  of  a 
l>awdy  house  tends  directly  to  debauch 
the  public  morals.  It  Is  against  public 
policy  and  unlawful,  both  at  common  law 
and  under  our  statute.  Id.  §  839.  It  Is 
said,  however,  that  as  the  written  lease 
upon  which  this  action  is  founded  la  si- 
lent as  to  tbe  purposes  for  which  tbe 
house  was  to  be  used,  It  Is  a  valid  con* 
tract,  and  can  be  enforced,  notwithstand- 
ing the  use  to  which  it  was  known  that 
the  house  would  be  put.  The  contract  Is 
primii  facie  good,  hut  extrinsic  evidence 
shows  It  to  have  been  tainted  with  moral 
turpitude,  which  overthrows  its  pr/oiA 
faxiie  appearance,  and  exposes  Its  baseness 
and  Illegality.  As  to  whether  or  not  the 
house  was  let  to  be  used  as  a  bawdy- 
house.  It  is  true  the  evidence  Is  coD8i<;tlng. 
It  was,  however,  tbe  peculiar  province 
of  tbe  trial  judge  to  determine  upon  which 
side  lay  the  greater  weight.  This  court  Is 
not  at  liberty,  under  Che  circumstances,  to 
substitute  its  Judgment  upon  tbe  mere 
weight  of  evidence  tor  tbat  of  tbe  trial 
court,  with  the  superior  advantages  pos- 
sessed by  the  latter  by  reason  of  tbeliving 
witnesaes  appearing  before  it.  Accepting 
the  finding  as  correct,  and  we  have  a  case 
in  which  both  parties  to  the  lease  are 
shown  to  have  entered  Into  the  same  with 
the  understanding  that  the  leased  prem- 
ises were  to  be  used  for  tbe  purpose  of 

gnistitntlon.  Such  contracts, belngcontra 
ones  mores,  cannot  be  enforced.  Rals- 
ton v.  Boady,  20  Gu.  449;  Blah.  Cont.  § 
506  ;  2  Chit.  Cont.  p.  981;  Story,  Confl. 
Laws,  §  258;  Dyett  v.  Pendleton,  8  Cow. 
737;  Llghtfoot  v.  Tenant,  1  Bos.  &  P.  556; 
Thomas  v.  City  of  Richmond.  12  Wall. 
349;  Forsythe  v.  State,  6  Ohio.  20.  The 
jndgment  of  the  dlstrlctcoart  is  right,  and 
must  be  affirmed. 


KNOWIiBS  t.  Imnman. 
(Supreme  Court  of  Cotarado.  Maj  7, 1891.) 

Landlord  asd  Tenant— Dbkial  or  Landlord's 

TlTLB. 

Though  the  tenant  is  estopped  to  deny  the 
landlord's  title  TrliJiontsniTendennKpo8se8sr<mof 
the  leased  premises,  in  an  actioo  for  rent  for  oc- 
cupancy under  an  agreement  continuingr  the ternu 
of  an  expired  lease,  where  the  tenant  denies  any 
such  agreement,  it  is  proper  for  the  court  to  re- 
ceive evidence  of  title  In  a  third  person,  leaving 
its  admissibility  to  be  determined  by  its  conclu- 
sion as  to  the  existence  of  the  alleged  agree- 
menL 

Commissioners'  decision.  Appeal  from 
district  court,  EI  Paso  county. 
Air.  L.  if.  France,  for  appellant. 

BisBKi.L,  C.  In  1886  Mrs.  Innman  brought 
this  suit  against  Jesse  Kuowles  to  recover 
$250,— fl25  as  rent  due  for  the  last  six 
months  of  the  term  of  a  leasif  for  three 
years  upon  certain  property  in  Douglas 
county, and  91^5  as  rent  lor  the  use  and  oc- 
cupatltjii  o(  tbe  property  for  the  half  year 
foUowlngthetsxpiration  of  the  term  named 
in  the  instrument,— alleging  a  continuing 
occupancy  by  Knowlea  under  an  arrange- 
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men  t  which  would  extend  the  conditions 
and  fi^neral  prorlslonB  of  the  lease  to  the 
new  term,  lifted  of  all  extraneous  mat- 
ter, the  substantial  defenses  Interposed 
to  the  recovery  were  two:  Mrst,  a  pay- 
ment under  sarniahment  proceedlnjES  by 
Knunlee  of  a  claim  which  had  been  estab- 
lished aKalust  the  lessor;  secoctf,  the  ex- 
piration of  the  lease,  the  non-occupancy, 
under  It-s  tsriiis  and  conditions,  subue- 
queat  to  the  allej^i  d  surrender,  and  title 
In  a  third  party.  It  is  true  that  ths  de- 
fendant Interposed  a  plea  resembling  that 
of  ooD  est  fnctum  at  the  comiuou  law, 
but  upon  demurrerttals  was  very  properly 
held  bad,  because,  under  our  Btatutn,  It  Is 
incompetent  fur  a  party  sued  upou  a  writ- 
ten contract  set  out  In  the  cuuiplalnt  to 
deny  that  it  Is  his  deed,  unless  he  verifies 
bis  plea.  It  Is  plain  that  tlie  defense  of 
title  in  a  third  person  was  only  iwrmlsst- 
ble  upon  the  hypothesis  that  the  cenn  had 
ended,  that  possession  had  been  surren- 
dered, and  that  Knowles  was  nu  lontser  a 
tenant  of  Mrs.  Innraau,  The  rule  Is  too 
well  settled  and  too  familiar,  to  require 
either  argunieut  or  citation  ot  autliorlty, 
that  the  tenant  Is  estopped  tu  question 
the  title  of  the  one  from  wliotn  lie  leases 
and  receives  possession,  and  that  a  sur- 
render must  precede  the  defense  ot  an  out- 
standing title  in  any  tJiIrd  person.  Upon 
this  hypothesis  the  court  may  have  well 
reused  to  ^tber  consider  or  attach  any 
importance  whatever  to  the  testimony 
offered  concerning  the  title  of  James  Inu- 
man.  The  defendant  In  his  denials  con- 
tested his  occupatimi  subsequent  to  the 
expiration  of  the  term  named  In  the  orig- 
inal Instrument  under  an  agreement  whldi 
embraced  a  continuing  occupancy  accord- 
ing to  the  terms  of  the  original  lease. 
Under  tbl^  state  ol  the  pleadings  it  was 
entirely  proper  for  the  court  to  receive 
the  testimony,  leaving  its  admissibility  or 
Its  value  to  be  estimated  and  determined 
by  the  conclusion  at  which  the  court 
might  arrive  upou  the  proof  concerning 
tile  agreement  for  the  continued  occupan- 
cy. It  is  evident  from  the  judgment  ren- 
dered that  the  court  found  as  a  matter  of 
fact  that  there  was  such  an  agreement 
between  the  parties,  and  that  Knowles, 
during  the  subsequent  year,  occupied  the 
premises  upon  a  convention  which  gave 
bini  the  right  to  the  use  ol  the  property 
for  the  ensuing  year  upon  the  terms  and 
conditions  named  In  the  original  lease. 
This  must  be  true,  because  the  other  de- 
fense of  the  payment  of  a  Judgment  under 
garnishment  process  seems  to  have  been 
abundantly  proved,  and  must  have  been 
adjudged  by  the  court  a  sufflclent  defense 
as  to  part  of  the  claim  sued  on.  While 
there  are  no  findings  of  fact  by  the  court 
in  the  record  upon  which  this  conclusion 
can  be  predicated,  yet  as  it  is  apparent 
that  tiie  court  must  have  rendered  its  de- 
clslo'^  upon  this  basis,  which  Is  well  sus- 
tained by  the  testimony,  the  presumption 
that  it  so  decided  will  be  so  far  indulged 
in  OS  to  uphold  the  Judgment.  The  case 
was  tried  by  the  court  without  the  inter- 
TBDtlon  of  a  Jury.  The  opinion  of  this 
court  as  to  mere  preponderance  of  testi- 
mony la  not  a  proper  basis  for  reversal. 
It  is  only  in  those  cases  where  the  finding 


and  Judgment  are  cleariy  against  the  tes- 
timony, and  evince  gross  error  ou  the  part 
of  the  trial  court,  that  the  Judgment  will 
be  reversed  upon  that  ground.  As  the  tes- 
timony stands  Id  print,  without  an  op- 
portunity to  hear  and  seethe  wltueeseH, 
it  is  barely  possible  that  a  different  con* 
elusion  might  be  reacheil;  but  the  Judg- 
ment is  amply  sustained  bycompetent  tee* 
timony.  Other  matters  are  discussed  In 
counBcI's  brief,  but  they  are  not  deemed  ot 
sufficient  importance  to  necessitate  a  dis- 
cussion. They  are  noterrors  which  would 
operate  to  reverse  the  Judgment,  whatever 
might  be  the  conclusion  at  which  the 
court  might  arrive  concerning  them.  The 
Judgment  should  be  affirmed. 

Rked  and  Bicbmond,  CC.,  concur. 

Per  Cdbiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 


In  re  House  Bn.i^  No.  10. 
(Supreme  Court  of  Colorado.  March  SO,  1891.) 

COSSTITCTIONAL  LaW— BILL8  — OPlJflOKS  0»  Sc- 

PBBHB  Court. 
Where  the  promoters  of  a  bill  that  baa 
been  presented  to  the  supreme  court  for  Its  opin- 
ioQ  coDL-ede  that  In  some  important  particulars  It 
is  uucoastltutfonal,  tbtj  coart  will  not  discoss  Its 
terms  at  Ien;rtb,  as  it  Is  not  the  province  of  the 
court  to  indicate  whether  or  not  a  constitational 
measure  ml^ht  be  prepared  toonbody  the  leading 
purpose  of  such  bllL 

A  copy  of  house  bill  No.  10,  "In  relation 
to  the  weighing  of  coal  at  mines,"  was 
submitted  to  the  court,  requesting  an 
opinion  whether  said  bill.  If  enactecT as  a 
law,  would  operate  to  deprive  persons 
aflected  thereby  of  their  property  without 
due  process  ot  law  or  without  Just  com- 
pensation; and  whether  said  bill,  if  passed 
by  the  legislature,  could  be  sustained  as  a 
valid  police  regulation.  The  text  of  the 
bill  is  as  follows:  "House  bill  No.  10. 
fiy  Mr.  Bowman.  A  bill  for  an  act  In  re- 
lation to  the  weighing  of  coal  at  mines. 
Be  it  enacted  by  ttie  general  assembly  of 
the  state  of  Colorado :  Section  1.  That 
hereafter  all  coal  mined  in  this  state  by 
any  corporation,  company,  or  individual, 
whether  as  lessee  or  owner,  shall  be 
weighed  in  the  box  In  which  tt  Is  originally 
loaded,  credited  to  the  employe  sending 
the  same  to  the  surface,  and  accounted 
for  at  the  legal  rate  of  weights  as  fixed  by 
the  lawH  of  Colorado.  Each  and  every 
violation  of  this  section  shall  subject  the 
offender  to  a  fine  of  not  less  than  fifty  dol- 
lars nor  more  than  two  hundred  dollars, 
to  be  paid  Into  the  treasury  of  the  county 
In  which  said  mine  Is  situated,  to  becol* 
iected  as  other  fines  are  collected.  Sec.  2. 
The  wolghman  employed  at  any  mine  shall 
subscribe  an  oath  or  atHrmaton  before  a 
Justice  of  the  peace,  or  other  officer  au- 
thorized to  administer  oaths,  to  do  justice 
between  employer  and  employe,  and  weigh 
the  output  of  coal  from  the  mines,  as  here- 
in provided.  The  miners  employed  by  or 
engaged  In  working  for  any  mine-owner, 
operator,  or  lessee  of  anv  mine  in  this 
state  shall  have  the  privilege.  If  they  de- 
sire, of  employing  at  their  own  expense  a 
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check-weighroan,  who  shall  have  like 
rights,  powers,  ond  privileges  in  the 
weighing  of  coal  antheregular  welghman. 
and  be  subject  to  the  same  oath  and  penal- 
tiea  as  the  regular  weighman.  iSald  oath 
or  affirmation  shall  be  kept  conspicuously 
posted  in  tUcweigh-ofllce;  and  anywelph- 
er  of  coal  or  person  so  eiuployed,  who 
shall  knowingly  violate  any  of  the  provis- 
ions or  this  article,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punlabed  by  a  fine  of  not  less  than 
tweu^^  ^ve  nor  more  than  one  hundred 
dollars  t-ir  each  offense,  or  by  imprison- 
ment In  t>e  county  Jail  lor  a  period  not  to 
exceed  tb  rty  days,  or  by  both  such  fine 
and  Imp'lsonment:  proceedings  to  be  in- 
stituted Q  any  court  having  competent 
Jurisdiction.  Rec.  S.  Any  person  having 
or  using  any  scale  or  scales  for  the  pur- 
pose of  weighing  the  ontpat  of  coal  at 
mines,  so  arranged  or  constructed  that 
fraudulent  weighing  maj  be  done  thereby, 
or  wbo  slmll  knowingly  resort  to  or  em- 
ploy any  aoenns  whatHoever  by  .-eason  of 
which  such  coal  is  not  correctly  weighed 
and  reported  u  accordance  with  the  pro- 
Tlalons  ot  this  act,  shall  be  deemed  guilt} 
of  a  misdemeanor,  and  shall,  upon  convic 
tion,  for  each  such  onencte  be  punlsheci  bj 
a  fine  of  not  less  than  two  hundred  dollars 
nor  more  than  five  hundred  dollars,  or  by 
imprisonment  In  the  county  Jail  for  a  peri- 
od not  to  exceed  sixty  days,  or  by  both 
such  fine  and  imprlsoament;  proceedings 
to  be  instituted  In  any  court  of  competent 
Jurisdiction.  Sec.  4.  Themanner  of  welgh- 
Ing.  AS  hereinbefore  provided  for.shall  also 
apply  to  the  class  of  workers  in  mines 
known  as  'loaders.'  ensaged  In  mines 
wherein  the  mining  is  done  by  machinery, 
whenever  the  workmen  are  imder  contract 
to  load  coal  by  the  bushel,  ton,  or  any 
quantl^,  the  settlement  ol  which  Is  had 
by  weight  Sec.  5.  All  acts  or  parts  of 
acts  in  conflict  with  this  act  are  hereby  re- 
pealed." 

pKB  CuKiAK,  After  hearing  several  ar- 
ffuments  wmici  curice  as  to  the  validity  of 
House  bill  No.  10,  we  adopt  the  conce^<»i 
madebythepnnnoterBof  the  measure  who 
appeared  before  us, — ^that  in  one  or  more 
Important  particulars  the  bill  as  present- 
ed for  our  consideration  must  be  held  un- 
constitutional. It  is  unnecessary  to  dis- 
cuss its  terms  at  length,  as  it  is  not  our 
province  to  indicate  whether  or  not  a  con- 
stitutional measure  might  be  prepared 
which  would  (^ectuate  the  leading  pur- 
posesof  the  bill.  We  thraiefore  refrain  frnm 
expressing  any  furth^  opinion  upon  the 
subject 


sr  Gal.  S61 

San  Dikoo  Flduig  Co.  t.  Cbasc.  (No.  18*- 
888.) 

(Supreme  Court  of  California,  ^"b-  25,  1891.) 

In  bonk.  On  rehearing.  For  former 
report,  see  3b  Pac.  Bep.  76tt. 

Pek  Cubiau,  a  rehearing  of  this  cause 
is  denied,  but  so  much  of  the  opinion  and 
decision  huretufore  filed  as  limits  the  re- 
spi>ndent  to  the  use  of  two  IJ^-lnch  stand- 
ard pipes  is  set  aside.   The  contract  does 


not  limit  respondent  to  any  particular 
number  of  standard  pipes  In  conducting 
his  Irrigation. 

M  Cat.  m 

Wm.  Woup  &  Co.  V.  Canadian  PAa  Rt. 
Co.  (Mo.  18.242.) 

(Supreme  Court  of  Calif  ontta.  Hay  80, 1891. ) 

JOOQMSNT  BT  DbFAULT—APFIJCATIOM  TO  SkT 

Aside— Conditions. 
1.  On  July  \9th  defendant  filed  aa  applica- 
tion to  set  aaide  a  judgment  by  default  entered 
against  him  on  July  16tb.  The  hearlnRwas  post- 
poned by  consent,  and  on  Korember  2lid  the  mo- 
tion was  stricken  from  the  calendar  in  the  ab- 
senoe  of  both  parties,  but  on  defendant's  motion 
It  waa  restored  on  January  Bth  followioff.  On 
January  ISth  defendant,  discorering  that  the  ap- 
plioatioD  was  defective,  filed  a  new  application, 
nith  afBdavits  and  a  proposed  answer,  making 
the  record  of  the  first  amillcatlon  part  of  the 
moving  papers.  Held,  that  the  second  appHca- 
tton  was  substantially  an  amendment  of  the  first, 
and  was  filed  within  a  reasonable  time,  within 
the  meaning  of  Code  Civil  Fmo.  CaL  S  re- 
quiring sooh  an  appUeadon  to  be  made  within  a 
reasonable  time,  but  in  no  case  exceeding  six 
months  after  the  Judgment  was  taken. 

3.  Such  provision  does  not  require  tbe  appli- 
cation to  be  neard  within  the  time  limited. 

8.  The  dismissal  by  the  court  without  prej- 
ndioe,  on  defendant's  motion,  of  hU  application  to 
set  aside  a  judgment  by  detanlt  booanse  of  s  da- 
feot  In  the  application,  is  not  a  raf uaal,  in  whole 
or  In  part,  to  grant  tbe  applioat^on,  within  tiie 
meaning  of  Code  Civil  Proc.  CaL  8  182,  provid- 
ing that  If  an  application  to  a  judge  for  an  order 
is  refused,  In  whole  or  in  part,  no  subsequent  ap- 
plication for  the  same  order  shall  be  made,  etc 

4.  Where  the  court  makes  an  order  opening  a 
judgment  by  default  on  condition  that  defendant 
pay  plaintiff  a  certain  attorney's  fee,  the  refusal 
of  plalntift  to  accept  the  same,  on  the  ground  that 
his  right  of  appeal  from  the  order  may  be  idTeot- 
ed,  does  not  warrant  tbe  court's  vacating  that 
part  of  the  order  requiring  payment  of  the  fee. 

ft.  Where  an  order  opening  a  judgment  by  de- 
fault requires  defendant  to  pay  plointlfl  a  certain 
attorney's  fee,  a  tender  thereof  to  plaintiff's  at- 
torney is  suiBolent  to  preserve  defendant's  rlgbta 
under  the  order  ontll  its  validity  is  determined, 
but  does  not  oonstltnte  payment  onlew  It  Is  kept 
good. 


Commiseloners*  decialon.  Department!. 
Appeal  from  superior  court,  city  and 
county  of  San  Franctsco;  John  F.  Finn, 
J  ndge. 

Code  Civil  Proc.  Cal.  J  478,  provides  that 
the  court  may  relieve  a  party  from  a  Judg 
men  t  taben  against  him  through  bis  mis- 
take, Inadvertence,  ■nrprlae,  or  exeaaable 
neglect,  provided  that  appHeatlon  there- 
for be  made  within  a  reasonable  time,  but 
In  DO  case  exceeding  six  montba  after  tbe 
Judgment  waa  taken.  Section  182  pro- 
vides that  "if  an  application  for  nn  onder, 
made  to  a  judge  of  a  court  in  which  an 
action  or  proceeding  is  pending.  Is  refused. 
In  whole  or  In  part,  or  Is  granted  eondl- 
tlonally.no  sobaeqoait  application  for  tbe 
same  cnrder  shall  be  made  to  any  floim 
oommissioner.  or  any  other  indge  except 
ot  a  higher  court:  but  nothing  in  tbu 
section  applies  to  motions  refused  (or  In* 
formality  in  tbe  papers  or  proceedings 
necessary  to  obtain  tbe  order,  or  to  mo- 
tions refused  with  llnerty  to  renew  the 
same. " 

O'Brien,  Morrison  DaiafiietileM,toT  ap- 
pellant.  Edward  S.Saiomou  and  Limdlef 
<tt  IUckboff',  fur  respondent. 
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Vanclief,  C.  Tbe  appellant  Is  a  Califor- 
nia corporation,  and,  as  such,  on  June  30, 
1888,  brought  an  action  In  the  superior 
court  of  the  city  and  county  or  San  Fran- 
cisco against  the  respondent,  a  foreign 
corporation,  to  recover  damascea  for  an 
alleged  falluie  Mfely  to  carry  and  deliver 
certain  goods,  tbe  property  of  appellant, 
from  New  York  to  San  Francisco.  The 
summons  was  nerved  upon  Moses  M. 
Stern,  who  is  described  lo  the  affidavit  of 
service  as  the  business  agent  of  thedetend- 
ant.  Judgment  by  default  was  rendered 
July  16, 1888.  On  tbe  following  day  tbe 
defendant's  attorney  obtained  an  order 
staying  execntton  pending  a  motion  to  set 
aside  tbe  default.  On  July  1»,  1888,  tbe 
attorney  for  defendant  gave  notice  of 
appearance  In  the  action,  and  also  of  a 
motion  to  set  aside  the  default  and  Judg- 
ment on  tbe  grounds  of  mistake  and  Inad- 
vertence; and  upon  the  following  day 
tbe  papers  served  upon  the  plaintiff  were 
filed.  Tbe  hearing  of  the  motion  was 
postponed  from  time  to  time,  \ty  consent 
of  both  parties ;  and  on  November  *2S,  1888, 
the  motion  was  stricken  from  the  motion 
calendar  by  the  court  in  the  absence  of 
both  parties,  and,  on  motion  of  defend- 
ant, was  restored  to  the  calendar  on  Jan- 
uary 8,  1888.  On  January  l;l,  18>^9,  the 
defendant,  dlRCoverlng  that  the  first  appli- 
cation was  defective,  filed  a  new  applica- 
tion upon  additional  affidavits,  accom- 
panied by  a  proposetl  answer  to  the  com- 
plaint. This  application  purported  to  be 
a  present  application  to  tbe  court  "to 
vacate  and  set  aside  the  Judgment  hereto- 
fore entered  in  said  action  against  defend- 
ant, to  relieve  said  defendant  from  the  de- 
fault Judgment  and  other  proceedings 
taken  against  defendant  In  said  action 
after  the  institution  thereof,  and  for  such 
other  and  further  i-ellef  as  may  be  proper, 
upon  the  ground  that  such  proceedings, 
said  default,  and  such  judgment  were 
made  in  said  action  because  uf  the  mis- 
take. Inadvertence,  surprise,  and  excusa- 
ble neglect  of  said  defendant;  npon  the 
further  ground  that  such  Judgment  was 
Improvidently  rendered:  and  upon  the  fur- 
ther ground  that  said  defendant  has  a 
good  and  substantial  defense  to  said  ac- 
tion on  Its  merits,  and  that  the  granting 
of  said  application  would  be  in  further- 
ance ot  lastice. "  It  also  contained  a  no- 
tice, by  the  attorneys  for  defendant,  ''that 
we  shall  move  to  have  the  application 
aforesaid  heard,  and  said  relief  applied  for 
granted,  at  tbe  court-room  of  said  court 
and  department,  in  tbe  new  city  hall.  In 
said  city  and  county,  on  Friday,  tbe  18th 
day  ot  January.  1889,  at  10  o'doek  a.  m., 
or  as  soon  thereafter  as  counsel  can  be 
heard.  Said  motion  will  be  based  upon 
all  the  papers  and  proceedings  on  file  or 
of  record  In  tbe  above-entitled  action,  and 
upon  the  affidavits  and  the  proposed  an- 
swer ot  defendant  herewith  served  and 
tlleil."  Both  the  original  and  amended  ap- 
plications wei-e  brought  to  a  hearing  on 
January  'JS,  1889,  when  plaintiff  filed  coun- 
ter-nffldavlts  contradicting  some  of  the 
facts  stated  In  tbe  affidavits  for  defend- 
ant, and  stating  additional  facts  tending 
to  show  that  the  last  application  mlgiit 
have  been  made  at  an  earlier  date.  Tbe 


defendant  then  moved  to  dismlBS  without 
prejudice  the  first  application,  of  which 
notice  liad  been  given  on  July  10th ;  and 
this  motion  was  granted,  against  the  ob- 
jection of  the  plaintiff.  Tbe  court  there- 
upon proceeded  to  bear  the  secimd  or 
amended  application,  and  on  January  25, 
1889,  made  an  order  setting  aulde  the  de- 
fault and  Judgment  on  the  conditions  that 
the  defendant  pay  to  the  plaintiff  f  16.50 
costs,  and  f76  for  counsel  fees,  witbin 
10  days,  and  further  ordering  that  the  pro- 
posed answer,  filed  with  the  application, 
stand  as  tbe  answer  of  the  defendant. 
On  January  29.  1889,  the  $76  tor  counsel 
fees  was  tendei'ed  to  plaintiff's  attorneys, 
who  refused  to  receive  the  money,  and  at 
the  same  time  gave,  as  the  reason  for  re- 
fusing, that  the  right  of  plaintilf  to  ap- 
peal from  the  order  setting  aside  the  de- 
fault and  Judgment  might  be  prejudiced 
by  accepting  it.  Upon  an  affidavit  show- 
ing this  tender  and  refuaal,  the  court,  on 
February  4, 1889,  issued  an  order  to  plain- 
tiff to  show  cause  why  the  order  ot  Jan- 
uary ^th  should  not  be  modified  by  va- 
cating so  much  thereof  asdlrects  the  pay- 
ment of  f  75  counsel  tees,  which  order  was 
served  February  6,  1889,  but  tbe  affidavit 
upon  which  the  order  was  made  was  not 
served  with  the  order.  The  hearing  upon 
the  order  to  showcause  was  regularly  con- 
tinued, and  finally  set  for  March  8,  1889. 
when,  there  being  no  appearance  for  tbe 
plaintiff,  the  court  modified  the  order  of 
Janunry25th  by  vacating  so  much  thereof 
as  required  the  payment  of  $75  attorney's 
fees.  The  plaintiff  has  appealed  from  both 
orders,  and  contends  that,  inasmuch  as  tbe 
first  application  waa  abandoned  and  dis- 
missed, tbe  second  appllcattun  must  stand 
and  be  considered  as  If  no  earlier  applica- 
tion had  been  made;  and  that  it  was  not 
made  within  a  reasonable  time,  tiecause 
no  motion  was  made  In  open  court  until 
after  the  expiration  of  six  months  from 
the  date  of  tbe  Judgment;  and  that  the 
modifying  order  was  erroneous,  for  the 
reason  that  the  moving  affidavit  was  not 
served  with  tbe  order  to  show  cause,  and 
that  tbe  money  should  have  been  tendered 
to  plaintiff,  and  not  to  plaintllTs  attor- 
neys. 

I.  A  view  of  tbe  whole  proceedings  as 
disclosed  by  the  record  will  show  that  tbe 
second  application  was  substantially  an 
amendment  ot  the  first  by  tbe  addition  ot 
affidavits  and  a  prf)p08ed  answer,  and, 
for  the  purpose  oi  determining  the  ques- 
tion of  diligence,  must:  be  so  regarded. 
Tbe  second  application  expressly  refers  to 
and  makes  "all  the  papers  and  proceed- 
ings on  Hie  or  of  record  "a  part  of  tbe 
moving  papers.  The  plaintiff  consented 
to  the  delay  of  the  hearing  of  the  applica- 
tion as  first  made.  There  is  nothing  to 
show  that  the  defect  in  tbe  moving  papers 
as  first  filed  was  discovered  by  the  defend- 
ant any  considerable  time  prior  to  the 
date  of  the  amended  application.  Tbe  dis- 
covery was  presumably  made  on  tbe  8th 
ot  January,  1889,  when  the  first  applica- 
tion was  restored  to  the  calendar.  The 
question  as  to  what  is  **a  reasonable 
time. "short  ot  the  extreme  limit  ot  six 
months  allowed  by  section  478  of  the  Code 
uf  Civil  Procedare.  within  which  appllca- 
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tlon  maybe  made  for  relief  "from  a  fudg' 
ment,  order,  or  other  proceeding,''  etc., 
must  depend  npon  tbe  circnmetanceB  of 
the  particular  euee,  oil  of  which  should  be 
considered  by  the  court.  Where  a  delay 
haH  been  asnented  to  l>y  the  other  party, 
or  does  not  appear  to  bax'e  been  injurious 
to  hiB  rlfflitfl,  tbe  Btx-monthu  limttatlun 
prescribed  by  tlie  Code  should  be  conBld- 
ered  bp  the  only  liinit  uf  reaBonobia  time. 
In  the  matter  of  opening  defaults,  much  Is 
confided  to  tbe  discretion  of  the  trial 
court.  Dougherty  t.  Bank,  68  Cal.  275,  » 
Pac.  Rep.  112;  Chamberlln  v.  County  of 
Del  Norte.  77  Cal.  161.  19  Pac.  Rep.  271. 
And  where  t^ecircamstaucee  are  soch  as 
to  lead  the  conrt  to  hesitate,  it  is  better 
to  resolre  tfaedoabt  In  favor  ot  the  appli- 
cation, so  as  to  secnre  a  trial  and  Judg- 
ment upon  the  merits.  Watson  t.  Rail- 
road Co..  41  Cal.  17;  Cameron  v.  Carroll, 
67  Cal.  500,  8  Pac.  Rep.  45;  Lodtman  v. 
Sctaluter.  71  Cal.  94,  36  Pac.  Rep.  540.  Tbe 
application  baring  been  made  within  six 
months  after  the  Judgment,  and  within  a 
reasonablf!  time,  the  Jurisdiction  of  the 
court  to  bear  and  determine  It  could  not 
t>e  lost  by  the  expiration  ol  the  six  months 
before  tbe  bearing.  The  limitation  pre- 
scribed by  section  473  uf  tbe  Code  of  Civil 
Procedare  Is  a  limitation  of  the  time  with- 
in which  the  application  must  be  made, 
and  not  upon  the  time  within  which  It 
mnst  be  heard  or  determined.  Conklln 
T.  Johnson.  34  Iowa,  266.  Tbe  dismissal 
of  the  first  application  without  prejudice, 
at  the  request  of  defendant's  counsel,  was 
not,  under  tbe  circumstances,  a  refueal  by 
the  court.  In  whole  or  in  part,  to  grant 
the  application,  In  the  sense  of  aeetion  183 
of  the  Code  of  Civil  Procedure. 

2.  Bat  I  think  tbe  court  erred  In  vacat- 
ing that  portion  of  its  former  order  re- 
quiring the  payment  of  f  75  to  plaintiff  as 
a  condition  of  opening  the  default.  Hav- 
losr,  In  tbe  proper  exercise  of  its  discretion, 
Imposed  this  condition,  It  shunid  not  have 
been  revoked  on  the  showing  made,  which 
was  that  plalutlff's  attorneys  declined  to 
accept  the  money  for  the  mere  reason  that 
they  feared  that  such  acceptance  might 
prejudice  the  right  of  pinintlff  to  appeal 
from  the  order  opening  tbe  default.  Un- 
der the  circumstances,  the  court  might, 
perhaps,  have  required  the  defendant  to 
deposit  the  money  In  court  to  abide  the 
event  of  the  proposed  appeal;  for  plain- 
tiff's attomeyB  may  well  have  doubted  as 
to  the  effect  of  their  acceptance  of  the 
tender  npnn  their  right  to  appeal.  Cogs- 
well V.  ColIey,22  Wis.  399;  Radway  v.  Gra- 
ham, 4  Abb.  Pr.  468;  Lupton  v.  Jewett,  19 
Abb.  Pr.  320.  The  tender  to  platutlff's  at- 
torneys, however,  was  a  sufUclont  per- 
formance of  the  condition  to  preswve  the 
rights  of  the  d^ndant  under  the  order 
opening  the  default  until  the  qnestiun  of 
Its  validity  ahould  be  determined.  But, 
In  order  to  constitute  the  tender  a  pay- 
ment, it  must  be  kept  good;  and  the 
plaintiff  is  entitled  to  receive  tbe  amount 
tendered  upon  the  affirmance  of  the  order 
Betting  aside  the  default  Judgment.  I 
think  the  order  of  January  25. 1889,  set- 
ting aside  the  Judgment  by  default  upon 
the  conditions  therein  stated,  should  be 
affirmed ;  and  that  the  order  ol  March  8, 


1889,  vacating  so  mtich  of  the  order  of  Jan- 
nary  25th  as  requires  the  payment  of  ^76 
for  counsel  fees,  should  be  reversed. 

We  concur:   Foote,  C.  ;  Fitzoebald,  C. 

Per  CdKiAH.  For  the  reasons  given  In 
tbe  foregoing  opinion  the  order  of  Janu- 
ary 25,  1889,  setting  aside  the  Judgment  by 
default  upon  the  conditions  therein  stated. 
Is  atfirmed ;  and  the  order  of  March  8, 
1S>^,  vacating  so  much  of  the  order  of 
January  25th  as  requires  the  payment  of 
f  76  for  counsel  tees.  Is  reversed. 

89  Cal.  380 

Davies  v.  Ocranio  S.  S.  Co.    (No.  13,988.) 
iSupreme  Court  Calif  mmia.   May  38, 189L) 
NsouaBNOB — Plbadino — Bvidenob. 
1.  Aoomplaint  alleging  that  defendant  neg' 
ligently  left  open  a  batobway  on  its  vessel,  and 
that  plaintiff's  intestate  was  struck  and  thromt 
down  said  hatchway  by  the  negllgenoe  of  defend- 
ant's empli^  in  loading  the  vesBel,  states  a  cause 
of  action. 

a.  The  admission  of  evideooe  that  said  em- 
ploye would  get  intoxicated  when  he  came  off  a 
trip,  though  not  relevant,  as  it  appeared  that  at 
the  time  he  was  not  intoxioated,  u  not  ground 
for  reversal,  as  It  oonld  uotbave  Inflnenoed  the 
verdict. 

8.  No  one  eroept  said  employe  saw  deceased 
at  the  time  of  the  accident,  and  ne  did  not  do  so 
tintil  deceased  was  struck  by  the  barrel,  which 
the  employe  was  swinging  from  the  rail  to  the 
hatchway,  bnt  it  appeared  that,  a  short  time  be- 
fore, deoMised  was  caulking  near  the  hatchway. 
Held,  that  the  question  of  negligence  on  the  part 
of  the  employe  and  deceased  was  one  tor  the  Jury. 

Appeal  from  superior  court,  elty  and 
county  of  San  Francisco;  Johx  F.  Finn, 
Judge. 

Milton  AndroB,  for  appellant.  Oeo.  £e- 
zlnsiy^  for  respondent. 

De  Haven,  J.  This  is  an  action  by  tbe 
plaintiff,  as  administratrix,  to  recover 
damaKes  for  the  death  of  H.  6.  Darles. 
The  complaint  alleges  tbataald  death  was 
caused  by  the  negligence  of  defendant.  Its 
servants  and  employes.  Plaintlfl  recor< 
ered  Judgment  for  the  sum  of  f7,000. 

1.  It  is  claimed  by  the  appellant  that 
the  rompl&int  does  not  state  n  cause  of 
action,  lu  that  It  does  not  show  that  the 
defendant  tailed  In  the  discbarge  of  any 
duty  it  owed  to  the  deceased.  It  la  urged 
that  the  negligence  with  which  appellant 
Is  charged  Is  tbe  leaving  unprotected  an 
open  hatchway  on  its  veaset,  through 
which  thedeceased  fell  and  wau  killed,  and 
we  have  been  referred  to  the  cases  of 
Dwyerv.  Steam-Ship  Co.,  17  Blatehf.  474.1 
and  The  Germania,  9  Ben.  356,  which 
hold  that  so  doing  Is  not  negligence  for 
which  au  action  will  lie.  These  cases  are 
not  In  point.  It  Is  trne  the  complaint  al- 
leges that  the  hatchway  through  which 
deceased  fell  was  negligently  left  unpro< 
tected,  bnt  this  la  only  part  of  an  aver- 
ment, the  gist  uf  which  Is  that  decfaaed 
was  lawfully  employed  on  the  vessel,  and 
"by  and  through  tbecareleseness  and  neg- 
ligence of  said  defendant  and  Its  servants 
and  employes  In  and  about  the  said  load- 
ing, and  without  any  negligence  or  fault 


U  VbIL  Bap.  498. 
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of  said  H.  B.  Darles,  said  H.  B.  Davles 
was  struck  by  a  barrel  of  lime,  vbleli 
said  defendant,  Ub  servants  and  em- 
ployfis,  were  engac^t'd  In  loading  into  a 
hatchway  near  eald  H.  II.  Davlea,  and 
Avaa  prei'ipitati^d  down  eaid  hatchway  In 
the  Huid  veRBel."  This,  with  the  other 
averments.  Rtatea  a  cauee  of  action.  The 
defendant  did  owe  todecenaed,  lawfully  on 
Its  veaael,  the  duty  of  not  neKliKently 
tbruwiug  him  down  tbe  hatchway. 

2.  The  testimony  of  tbe  witness  Classen, 
to  the  effect  that  tbe  witness  Halgemon 
would  get  Intoxicated  when  he  "came  nit 
a  trip, "  though  not  releraat  to  any  Issue 
In  the  case,  could  not  hare  prejudiced  the 
cane  of  the  defendant.  It  was  clear  from 
ClaHKen's  evidence  that  Hulgerson  was 
not  intoxicated  at  the  time  of  the  acci- 
dent, and  the  admission  of  the  evidence 
complained  of  could  not  have  influenced 
the  verdict,  and  Is  thereforenot  a  cause  tor 
reversing  the  Judgment. 

3.  The  plaintiff  offered  no  evidence  tend- 
ing to  show  tbat  tbe  witness  Luce  had 
mode  before  the  trial  the  statement  em- 
bodied io  tbe  question  asked  blm,  and 
which  the  witness  denied;  and  therefore 
the  rule  laid  down  in  People  v.  Jacobs, 
49  Cal.  884,  has  no  application. 

4.  It  la  also  urged  that  tbe  evidence  is 
Insufficient  to  sustain  the  verdict.  No  per- 
son saw  the  deceased  at  the  time  of  tbe 
accident  except  the  witness  Hulgerson, 
and  be  does  not  seem  tu  have  done  so  un- 
til deceased  was  etmek  by  the  barrel  of 
lime.  He  sajra:  **  I  did  not  see  him  before 
the  barrel  struck.  He  must  have  rome 
from  aft."  And  this  witness  further  stat- 
ed tbat  when  ho  first  saw  him  deceased 
was  between  blm  and  tbe  hatchway.  But 
there  was  evidence  tending  to  sliow  tbat 
within  a  very  short  time  before  the  acci- 
dent the  deceased  was  engaged  In  caulk- 
ing near  the  hatchway,  and  It  was  for  the 
Jury  to  determine  his  potiltlon  at  the  time, 
from  all  tbe  circumstances  appearing  be- 
fore them :  and  so  It  was  fortbem  to  deter- 
mine, from  conflicting  evidence,  whether. 
In  the  mode  in  which  the  lime  was  being 
hoisted,  the  witness  Hulgerson  could 
manage  and  control  the  barrels  while  in 
trausitfnim  tberHllinK  to  the  hatchway. 
Asflumlng.  however,  tbat  he  could  duso, 
as  claimed  by  appellant.  It  was  still  a 
proper  question  for  the  jury  whether,  In 
view  of  all  tbe  facts  surrounding  him,  he 
was  not  negligent  In  attempting  to  con- 
vey the  barrel  to  the  hatchway  without 
looking  to  see  if  It  would  In  Its  pasaage 
strike  the  deceased.  The  same  may  also 
be  said  of  appellant's  contention  that  de- 
ceased was  guilty  of  contributory  negli- 
gence. It  makes  no  difference  whether  de- 
ceased waa  knocked  Into  the  hatchway 
while  he  was  engaged  In  caulking,  or 
whether  he  was  struck  while  attempting 
to  pass  between  thB  railing  and  hatch- 
way, it  would  still  be  a  question  for  the 
Jury  to  determine  whether  at  the  time  of 
the  accident  the  deceased  waa  exercising 
the  degree  of  caution  required  of  him  by 
his  situation.  It  Is  certainly  a  pure  quea- 
tion  of  tact  whether  the  deceased,  while 
engaged  in  caulking  near  the  hatchway, 
would  have  been  in  any  danger,  with  the 
exercise  of  reasonable  care  upon  tbe  part 


of  tbe  person  handling  the  barrel  from 
the  ratling  to  the  hatchway;  and  If  be 
would  aot,  with  such  care,  have  been  In 
danger,  he  was  not  guilty  of  any  contrib- 
utory negligence  In  working  there.  Con- 
roy  V.  Iron-Works,  62  Mo.  86.  And  su  al- 
so It  cannot  be  said  as  a  matter  of  law 
that  the  deceased.  In  the  way  the  jury 
may  have  believed  be  attempted  to  pass 
between  the  railing  and  hatchway,  woold 
have  been  in  anydaogn-lf  at  tbat  time 
the  person  in  charge  of  tbe  barrel  on  tbe 
railing  had  exercised  reasonable  care,  and 
looked  tu  see  whetber  he  could  safely  pro- 
ceed with  the  loading.  The  deceased  was 
not  gallt;  uf  negligence  simply  because 
he  did  nut  anticipate  negligence  on  tbe 
part  of  tbe  man  at  the  railing  in  charge  of 
the  loading,  unless  be  was  In  some  way 
chargeable  with  notice  tbat  SDCb  person 
was  Indlffereot  or  careless.  He  was  only 
bound  to  exercise  such  care  aa  a  prudent 
man  in  his  situation  would  ordinarily  ex- 
ercise for  the  protection  of  his  llf**;  and 
whetber  he  did  or  not  was  a  qneatlon, 
the  decision  of  which  was  for  the  sound 
and  Impartial  Judgment  of  tbe  Jury. 
There  are  cases  where  tbe  state  of  the  evi- 
dence Is  such  that  the  eonrtean  declare,  as 
matter  of  law,  that  there  was  no  negli- 
gence on  the  part  of  defendant,  or  that  a 
plalntin  has  been  guilty  of  contributory 
negligence,  but  this  is  not  one  of  them. 
When  the  evidence  is  conflicting,  or  when 
reasonable  men  might  differ  as  to  the  in- 
ferences whleh  ongbt  tobedrawnfrom  tbe 
undisputed  evidence,  the  question  of  neg- 
ligence or  contributory  negligence  is  not 
one  of  law,  but  of  fact.  1  Shear.  &  R.  Neg. 
$54:  Beltou  Baxter.  68  N.  Y.  411;  Hart 
V.  Bridge  Co.,  80  N.  Y.  622;  Railroad  Co. 
r.  Moore,  24  N.  J.  £>aw.  832.  While  the 
evidence  does  not  make  a  very  strong 
case  for  the  plaintiff,  we  cannot  say  tbat 
tne  verdict  is  without  evidenee  to  sop- 
port  it.  The  questions  relating  to  def^d- 
ant's  negligence  and  plalntlfTs  contribu- 
tory negligence  were  fairly  submitted  to 
tbe  Jury  by  Instructions  to  which  no  ex- 
ception is  taken,  and,  as  there  Is  evidence 
upon  which  It  can  rest,  the  verdict  Is  con- 
clusive here.  Judgment  and  order  af- 
firmed. 

We  concur:  UoFabi^nb,  J.;  Sharp- 

STBIK,  J. 

FosTBB  V.  Magiknis.  (No.  18.00&.) 
(Supreme  Cowrt  of  CaUfomta.  Uaj  88, 1891.) 

SraCinO  PSBrORMANOB— VSNDOB  AND  VsiKDBB. 

In  a  suit  for  specific  performance  of  b  parol 
contract  to  convey  land,  followed  by  part  per- 
formance, tbe  eridenoe  must  show  that  the  acts 
of  part  perforoiaace  were  done  by  complaiiuuit, 
and  with  dofeodant's  consent,  and  that  thcgr 
were  done  In  pursuance  of  the  contraot,  and  with 
a  deslRQ  of  carrying  it  into  execution. 

Department  1.  Appeal  from  superior 
court.  Lake  county;  R.  J.  Hudson,  Judge. 

Clitua  Barboar.  for  appellant,  Jt.  fV 
Cramp,  {Jsmes  Wbecler,  ol  eonnsel,)  for 
respondent. 

Oarouttr,  J.  This  is  an  action  for  tbe 
specific  performance  of  a  parol  contract 
to  convey  land.  Among  other  tacts,  the 
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voarfcfoand:  "Defendant  verbally  sold  the 
land  difflcrlbed  In  the  complaint  to  plain- 
lltr  (or  two  hundred  dollara,  which  snm 
plalntilf  then  and  there  paid  to  defendant. 
That  then  and  there  defendant  agreed  to 
execDte  and  deliver  to  plalDtllf  a  deed 
thereto,  and  plaintiff  Immediately  took 
poBEtesslon  of  eald  land,  with  the  knowl- 
edKe  and  consent  of  defendant,  and  made 
Talaable  Impruvements  thereon."  After 
a  careful  examlantlon  of  the  evidence  In 
this  ease  we  are  flatitifled  that  It  does  not 
sapport  the  (oreirolnf;  flndinn.  In  the 
ease  of  Blum  t.  Robertson,  M  Gal.  142.  this 
eonrtsald:  "It  is  a  role  well  settled  that 
a  party  who  claims  a  right  to  a  convey- 
ance of  land  under  a  parol  or  verbal  con* 
tract  upon  the  fcround  of  part  perform- 
ance mast  make  out  by  clear  and  satis- 
factory proof  the  existence  of  the  contract 
alleged  by  him ;  and  It  la  not  enough  that 
the  acts  of  part  performance  proved  are 
evidence  of  some  agreement,  but  they 
mnst  be  aoequivocal  aud  satisfactory  evi- 
dence of  the  particular  agreement  charged 
in  the  complaint. "  The  terms  of  the  con- 
tract  in  this  case,  under  any  aspect  of  the 
evidence,  are  vague  and  indefinite  In  the 
•xcrenie.  Theple^ntlfl  himself  says  that 
the  defendant  was  to  deed  him  all  the 
land  sooth  of  the  road  and  fence,  and  then 
appears  to  be  some  of  the  tract  claimed 
between  the  road  and  fence.  It  appears 
this  particular  tract  of  land  was  bought 
by  defendant  u(  Mrs.  Beeves,  and  paid  for 
at  the  time  other  tracts  were  purchased  ; 
and  whatever  promises  defendant  made  to 
plaintiff  as  to  deeding  him  this  land  were 
made  without  any  consldwatlon  what- 
ever,  and  partook  of  tlie  nature  of  a  gift 
without  delivery.  But,  whatever  the  con- 
tract may  have  been,  there  Is  no  evidence 
to  Kupport  the  finding  that  **  defendant 
sold  said  land  to  plaintiff  for  two  hundred 
dollars,  and  which  sum  plaintiff  then  and 
there  paid  tu  defendant."  And  again, 
there  la  no  evidence  to  support  the  finding 
that  "the  plaintiff  Immediately  took  pos- 
session of  said  land  with  the  knowledge 
and  consent  of  defendant,  and  made  vnlu- 
able  improvements  thereon."  The  fact 
that  he  moved  nome  personal  property 
upon  the  land  In  the  nature  of  fence-posts 
and  looae  lumtier,  Is  not  a  compliance 
with  the  rules  of  courts  of  equity  requir- 
ing permanent  and  valuable  Improve- 
ments;  and,  according  to  the  testimony 
ot  plaintiff  himself,  the  defendant  never 
consented  to  his  possession,  or  authorized 
it  In  any  way.  Indeed,  there  Is  no  evi- 
dence showing  that  be  bad  any  knowl> 
edge  of  it.  Equitable  fraud  Is  the  basis  u! 
this  character  of  action;  that  Is,  fraud  as 
a  necessary  consequence  In  setting  up  the 
statute  M  a  defense,  and  the  vendor  thus 
securing  for  himself  thebenefltn  of  the  acts 
of  part  performance.  It  follows  from  tills 
principle  that  the  acts  of  part  perform- 
ance must  be  done  by  the  party  seeking 
to  enforce  the  contract;  and  must  bedone 
in  purauance  of  the  contract,  and  with  a 
deagn  ot  carrying  the  same  into  execu- 
tion; and  must  be  done  with  the  consent 
and  knowledge  of  the  other  party.  While 
there  may  be  some  trust  relation  existing 
between  these  parties  as  to  this  land,  the 
evidence  falls  to  disclose  sufficient  facta 
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upon  which  to  base  a  decree  for  speclUe 
performance.  Let  the  Judgment  and  or- 
der be  reversed,  and  the  cause  be  remand- 
ed tor  a  new  triei. 

Weconcnr:  Patehsuh.J.;  Harrison^J. 

»  Cal.  821 

SiDDAi-L  V.  Clark.  (No.  13,141.) 
(Suipraau  Court  of  Calif  amAa.  Hay  SO,  189L ) 

HXXOUTOBS  AXD  AdKINISTSATOBB— FOWSBS  TO 
COMPROUIBE. 

In  California  an  agreement  by  an  executor 
or  Bdminlstrator  to  receive  in  fall  satis&ujtioD  of 
a  Judgment  in  favor  of  the  estate  an  amount  less 
than  that  due  UiereoQ  is  void,  and  hence  the 
debtor's  note  executed  and  delivered  to  him  pur- 
suant to  such  agreement  Is  without  consideration. 

Commissioners*  decision.  Department  1. 
Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  H.  Reakden, 
Judge. 

D.  Wm.  Doutbitt,  (Mttrcaa  Roaeatbal,  of 
eonntel.)  for  appellant.  Ben  MoigsOf  tor 
respondent. 

BELcnsR,  C.  This  Is  an  action  on  a 
promissory  note.  The  defendant  pleaded 
want  of  consideration  for  its  execution. 
The  conrt  gave  Judgment  tor  the  defend- 
ant, and  the  plaintiff  appeals.  The  facts 
are  these:  In  1879,  the  defendant,  for  a 
valuable  consideration,  executed  toW.  W. 
Traylor  two  promissory  notes  for  sums 
aggregating  $2,950,  and  bearing  interest 
at  the  rate  of  1  per  cent,  per  month.  In 
January,  1883,  Traylor  died  Intestate,  and 
in  February  following  Mrs.  Elisabeth  D. 
Traylor  was  duly  appointed  administra- 
trix of  his  estate.  She  qualllied.  and  en- 
tered upon  the  discharge  of  her  duties  an 
administratrix,  and  in  April.  1883,  the  said 
notes  were  Inventoried  and  appraised  as 
of  no  value.  In  July,  1883,  no  part  of  the 
notes  having  l>een  paid,  Mrs.  Traylor  com- 
menced an  action  to  recover  the  emount 
due  thereon,  and  on  September  IS,  1883, 
Judgment  by  default  was  entered  In  her 
favor,  us  administratrix,  against  defend- 
ant for  the  sum  of  $4,872.50.  Ou  Febru- 
ary 2,  1886,  the  defendant  executed  the 
note  now  In  suit,  which  reads  as  follows: 
•*»7B0.00.  San  Francisco.  Feb.  2,1885.  On 
demand,  for  valne  received  I  promise  tu 
pay  to  Mrs.  E.  D.  Traylor  seven  hundred 
and  fifty  ($750)  dollars,  with  Interest  at 
the  rate  of  six  per  cent,  per  annum  paya- 
ble monthly.  This  note  Is  given  by  me  In 
payment  of  all  claims  against  me  by  tbt 
estate  of  W.  W.  Troj-lor.  Not  transfera- 
ble. Geo.  a.  Clark."  When  this  note 
was  taken,  nothing  had  been  paid  on  the 
JndgmeDt.  and  It  was  Intended  to  have 
the  note,  foy  way  of  compromise,  take  the 
place  of  all  existing  Indebtedness  of  the 
defendant  to  the  escate.  The  attempted 
compromise  was,  however,  never  autnor- 
Ized  or  approved  by  the  cuurthavlngjurls- 
dictlon  of  the  estate  or  a  Judge  tliercof. 
and  the  administratrix  never  satisfied  of 
record  the  Judgment  or  any  part  of  It,  but 
the  same  was  in  full  forcewhen  thlsactiou 
was  commenfed.  aiifi  remained  so  until  It 
became  barred  by  the  statute  of  llmitn- 
tlons.  In  July.  1S8.5,  deremlant  paid  $50 
on  his  Indebtedness  to  the  estate,  and  in 
August  of  that  year  the  whole  estate  was 
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distributed  to  Elizabeth  D.  Traylor  In  her 
own  rigbt  and  SB  aaaigDee  of  other  heirs. 
In  October,  1885,  Mrs.  Traylordled  testate, 
and,  after  administration  ot  her  estate, 
the  note  In  salt,  with  other  property,  was 
distributed  to  the  plaintiff,  who  com- 
menced this  action  June2,  lUSS.  Conced- 
ing that  executors  and  administrators 
hare  the  legal  right  to  compromise  and 
discharge  debts  due  tlieestates  which  they 
represent,  wltbout  the  approbation  of 
the  court  or  a  Judge  thereof,  when  It 
appears  to  them  to  be  ]uat  and  for  the 
best  interest  of  the  estates.  (Moulton  v. 
Hulmee.  57  Cal.  337,)  still  It  has  been  held 
In  this  state  that  a  payment  uf  a  part  of 
the  amount  due  upon  a  money  Judgment, 
under  an  agreement  that  it  shall  operate 
as  satisfaction  in  full,  will  not  discharge 
the  Judgment,  and  that  an  t^reement  to 
discharge  a  Judgment  for  a  som  leas  than 
the  amtmnt  for  which  It  was  rendered  is 
void.  (Deland  v.  Hlett,  27  Cal.  611.)  It 
will  be  observed  that  the  note  in  suit  was 
not  given,  or  Intended  to  operate,  as  a 
mere  part  payment  ot  the  Judgment 
against  the  dtfeudant,  but  It  was  to  take 
the  place  ot  and  be  a  anbstitute  for  the 
whole  Judgment.  Tbls  being  so,  the 
agreement  on  the  part  ot  the  aamfnlstra- 
trix  to  accept  It  for  that  purpose  was 
clearly  null  and  void  under  the  rule  above 
stated.  But  a  void  promise  on  one  side 
cannot  constitute  a  consideration  for  a 
valid  promise  on  the  other  side.  The  rule 
on  this  subject  Is  thus  stated  In  Story, 
Cont.  §447:  "Mutual  promisee  areconcnr* 
rent  cunslderatlons,  and  will  eopport  each 
other  unless  one  or  the  other  be  void;  In 
which  case,  there  being  no  consideration 
on  the  one  Hide,  no  contract  can  arise.** 
See,  atso.l  Whart.  Cont.  S  498.  It  follows. 
In  our  opinion,  that  the  note  was  execut- 
ed without  an;  sufflclent  conHlderatlou 
tberefor.  and  that  the  court  below  prop- 
erly so  held.  The  point  Is  made  that  the 
want  of  consideration  was  notsufficlentty 
pleaded  In  the  an8w»r,  but  we  think  It 
was.  We  advise  that  the  Judgment  be 
affirmed. 


Wecoacar :  Tehflb,  C.  ;  Fitzgeb ald,  C. 


PerCdriah.  For  tbe  reasons  given  In 
the  foregoing  opinion  the  Judgment  n 
affirmed. 
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Hakribon  t.  McCormick  e$  a/.  (No.  IS,- 
039.) 

(Supreme  Court  of  California.  May  S9, 1801.) 
Salb — CoNTHicT — Parol  Etidbncb — Frabd. 

1,  Where  the  contract  for  the  aale  of  coal  ia 
in  writing,  aod  mentions  the  quality  ol  coal  sold 
by  name,  but  notbing  therein  indicatca  that  a 
sample  was  used  or  referred  to,  parol  evidence  is 
Dot  admissible  to  show  a  sale  by  sample. 

2.  In  an  action  for  thepurchase  money,  wbere 
there  is  nothing  to  show  that  the  coal  was  not  of 
the  quality  mentioned  in  the  contract,  but  judg* 
mcttt  goes  for  defendant,  the  admission  of  such 
parol  evidence  is  reversible  error. 

8.  Such  evidence  la  not  admiasible  as  show- 
ing ttiat  a  fraud  was  practiced  on  defendant, 
where  there  is  no  allegatioa  is  the  answer  thai 


the  oon  tract  was  indaoed  by  false  repress  ta- 

UODS. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  FrandHCo; 
T.  H.  Rkahden.  Judge. 

Craig  &  Mendith,  for  appellant.  H.  C. 
Flnbaagb,  for  respondents. 

Db  Haven,  J.  The  defeadants  had  Judg- 
ment in  the  court  beluw;  and  from  soch 
Judgment,  and  an  order  denying  him  a 
new  trial,  the  plaintiff  appeals.  The  ac- 
tion Is  for  a  balance  alleged  to  be  dne 
plaluttlfon  account  of  the  sale  of  50  tons 
ot  coal,  sold  under  the  name  of  **  Montana 
Xiump  Lebigh  Hand-PlclEed  Coal.**  The 
answereets  up,  among  other  defenses,  that 
the  coal  was  sold  by  sample,  and  not  by 
name,  and  that  the  coal  delivered  did  not 
correepond  with  the  sample.  The  plain- 
tllt  proved  that  an  agreement  for  the  aaJe 
of  the  coal  was  reduced  to  writing,  and 
executed  in  duplicate,  and  that  the  one  re- 
tained by  him  was  lost.  He  then  proved 
the  contents  of  this  written  agreement  by 
a  witness  who  refreshed  his  memory  from 
a  letter-press  ropy  of  the  written  portion 
ot  said  agreement,  and  a  blank  memoran- 
dum of  contract  similar  to  that  upon 
which  the  agreement  was  written.  Tlie 
contract,  ae  thus  proven,  Is  as  follows: 
"San  Francleco,  January  12. 1S82.  Measni. 
McCormick  &  Lewis  ordered  from  J.  W. 
Harrison  fifty  tons  Montana  Lode  Lump 
Lehigh  Hand-Picked  Coal,  early  lading 
In  New  Tork.  Ship  to  be  named,  original 
cost,  etc.  To  be  paid  on  recdpt  of  bills  of 
lading,  etc.,  and  the  freight  to  be  paid  on 
receipt  of  coal  here,  at  flR.50  per  ton  per 
2,240  pounds,  gold  coin,  payable  as  above, 
delivered  from  uhlp's  side  when  landed. 
Any  shortage  In  excess  ot  2  percent,  to  be 
paid  by  the  seller. "  The  record  does  nut 
disclose  any  condlct  In  the  evidence  as  to 
the  fact  that  there  was  a  written  agree- 
ment, or  that  its  written  terma  were  as 
above  set  forth.  The  defendants,  how- 
ever, were  permitted  to  show  by  parol  ev- 
idence that  the  contract  was  for  coal  ot 
the  same  kind  and  quality  as  the  defend- 
ants had  previously  bought  from  plainttfl, 
and  which  they  were  then  niMng  In  their 
foundry,  and  that  the  coal  delivered  was 
not  of  the  kind  or  quality  thus  referred  to 
as  a  sample:  ond  the  qucHtion  presented 
by  this  appeal  is  whether  this  parol  evi- 
dence was  properly  admitted. 

1.  We  do  not  see  how  the  admission  of 
thiH  evidence  can  be  sustained.  Its  effect 
was  to  show  that  coal  was  sold  by  sam- 
ple, and  thereby  to  Import  into  the  con. 
tract  a  warranty  that  the  eoal  sold  was 
to  be  equal  to  the  sample.  When  the  con- 
tract is  in  writing,  and  nothing  In  the 
written  contract  Indicates  that  a  sumplo 
was  ufied  or  referred  to,  parol  evidence 
canot  be  allowed  to  show  a  sale  by  sam- 
ple. Tied.  Sales.  §  188;  Wiener  v.  Whip- 
ple. 5.3  WIS.  29S,  10  N.  W.  Rep.  433;  Thomp- 
son V.  Llbby.  34  Minn.  374,  26  N.  W,  Rep. 
1.  In  Wiener  v.  Whipple,  supra,  the  writ- 
ten contract  was  as  follows:  "Bought  of 
Chsh  Whipple  about  300  bushels  of  hurley, 
at  65  cents  per  pounds,  to  be  delivered 
bytbe]£>thof  September  next.  Paid  on 
same,  $25."  Ana  it  was  held  not  compe- 
tent to  add  tu  the  terma  of  this  agree. 
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meat  by  parol  erldence  that  the  sale  was 
made  by  samDle.  In  Thompson  v.  lAh- 
by,  Bupra,  It  is  distinctly  held  that  In  a 
sale  of  personal  property  a  warranty  of 
its  quality,  if  made  at  all,  forma  a  part  of 
the  contract  of  sale,  and  Is  not  a  collat- 
eral contract;  and  therefore  proof  of  such 
warranty  cannot  be  added  to  the  written 
agreement  byparoleTtdenee.  It  la  claimed 
that  the  aspreement  provfm  by  plalnCifl 
was  a  mere  informal  memorandam.  In- 
complete upon  Its  face,  and  not  Intended 
to  contain  all  the  terms  of  the  contract, 
and  that  tor  this  reason  the  oral  evidence 
was  proper.  We  do  not  so  regard  the 
writing  undOT  consideration.  It  contabu 
within  Itself  all  that  Is  necessary  to  con- 
stitute  a  contract;  and  this  being  so,  In 
the  absence  of  anyavermentlnthe  answer 
of  defendants  that  there  was  an  omission 
or  mistake  made  lu  reducing  it  to  writ- 
ing, it  Is  not  competent  to  show  by  oral 
evidence  that  It  does  not  state  all  of  the 
terms  of  the  agreement.  The  qoestlon 
whether  a  writing  is  upon  Its  face  a  com- 
plete expression  of  the  agi*eement  of  the 
parties  Is  one  of  law  for  the  court,  and  the 
rule  which  governs  the  court  In  Its  deter- 
minatloQ  bus  been  well  stated  as  follows: 
"If  it  imports  on  Its  face  to  be  a  com 
plete  expression  iif  the  whole  agreement, 
—that  is,  contains  snch  language  as  Im- 

gorts  acomplete  l^alobligatiun,— It  Is  to 
e  presumed  that  the  parties  hare  intn>- 
duced  Into  it  every  material  item  and 
term;  and  parol  evidence  cannot  be  ad- 
mitted to  add  another  term  to  the  agree' 
ment,  although  the  wrltinccontains  noth- 
ing on  the  pai'ticular  one  to  which  the 
parol  evidence  Is  directed."  Thompson  r. 
IJbby.  84  Minn.  877.  26  W.  Rep.  2.  See, 
aiso,  Naumberg  v.  Young,  44  N.  J.  Law, 
839.  In  1  Greenl.  Ev.  §  275.  it  is  said: 
"  When  parties  have  deliberately  put  their 
engagement  in  writing  in  such  terms  as 
import  a  legal  obligation,  without  any 
uncertainty  as  to  the  object  or  extent 
of  such  engagement.  It  Is  conclusively 
presumed  that  the  whole  engagement  of 
the  parties,  and  the  extent  and  manner 
of  their  undertaking,  was  reduced  to 
writing."  Tested  by  this  consideration, 
it  Is  clear  that  the  agreement  here  Is 
to  be  deemed  complete,  as  It  imports  a 
elear  lc«al  obligation,  and  without  any 
ancertalnty  as  to  what  the  parties  there- 
to undertook  to  perform.  It  states  an 
agreement  tor  the  sale  and  delivery  of  60 
tons  of  coat  of  a  particular  name;  and  tt 
contains,  either  expressly  or  by  Implica- 
tion, everything  necessary  to  make  the 
mutual  obligations  of  the  parties,  arising 
out  of  a  contract  of  sale,  complete.  This 
la  therdore  to  be  deemed  a  written  con> 
tract;  and  other  terms  and  conditions 
which  might  have  been  introduced  Into  it 
by  the  parties,  but  were  not,  cannot  be 
added  by  parol.  The  abbreviation,  "etc.," 
found  in  the  sentences:  "Ship  to  be 
named,  original  cost,  etc.  To  be  paid  on 
receipt  of  bills  of  lading,  ets.,"— does  not 
render  the  writing  Incomplete  as  a  con- 
tract of  sale,  nor  Jastify  the  conclusion 
that  it  was  not  intended  by  the  parties  as 
a  memorial  of  all  the  terms  of  their  con- 
tract. In  the  connection  used,  the  abbre- 
viation used  Is  meaningtesB,  and  in  no 


manner  affects  the  legal  eonstmctluii  ot 

the  agreement,  and  is  therefore  to  be  dis- 
regarded as  surplusage, 

2.  The  respondents  farther  insist  that 
this  evidence  was  proper  because  it  tend- 
ed to  show  that  a  fraud  was  practiced 
upon  them  in  the  making  of  the  contract. 
This  would  be  so  If  such  a  defense  had 
been  made  in  the  answer.  The  answer 
denies  the  execution  of  the  contract  al- 
leged In  the  complaint,  and  avers  that  the 
contract  of  sale  was  by  sample;  but  It 
contains  no  averment  that  defendants 
were  Induced  to  enter  Into  the  contract 
alleged  In  the  complaint  by  any  fraudu- 
lent representation,  as  that  the  coal  d^ 
scribed  In  such  contract  by  name  was  the 
same  kind  and  quality  of  coal  previously 
bought  by  defendants  from  plain  till ;  and 
without  such  averments,  or  an  allegation 
of  mistake  In  reducing  the  contract  to 
writing,  this  evidence  was  Irr^rant  and 
immaterial. 

9.  The  court  does  not  find  as  a  fact  that 
the  coal  delivered  to  respondents  was  not 
merchantable.  It  Is  true,  one  part  of  the 
finding  Is  to  the  effect  that  It  ^  was  filled 
with  slate  and  dirt  and  foreign  matter;" 
but  this  is  said  In  connection  with  the 
statement  that  It  was  not  as  good  as  the 
sample  by  which  the  court  finds  it  was 
sold.  In  another  portion  ot  Its  findings 
the  court  declares  that  it  was  not  as  good 
as  the  sample  referred  to,  "but  it  was  of 
the  kind,  variety,  and  class  known  as 
'Montana  Lump  Lehigh  Hand-Picked 
Coal.'"  If  It  was,  then  the'  respondents 
got  what  was  called  for  by  the  written 
contract,  unless  It  was  not  equal  In  quali- 
ty to  coalof  thatbrand.  There  Is  no  find- 
ing that  U  was  not.  In  this  state  of  the 
findings,  we  cannot  hold  that  the  admis- 
sion or  the  oral  evidence  as  to  the  sale  by 
sample  was  immaterial,  as  It  would  have 
been  if  the  court  had  found  that  the  coal 
delivcreil  was  not  merchantable,  norequal 
in  quality  to  that  called  for  by  the  con- 
tract alleged  in  the  complaint,  and  that 
pialntltl  had  been  paid  its  full  value. 
Judgment  and  order  reversed. 

We  concur:    MgFabl&nis  J.;  Sbabp- 

STBIN,  J. 

  (B  Cal.  Unrep.  412) 

FLTNK  T.  DonGHBBTT.    (NO.  IS.OSIL)! 
(5uprCTn«  Court  qf  Califomla.  May  80^  1B9L) 

(TOMTBAOr— COKSITIONS— BbUOH. 

Where  la  au  action  for  a  breach  of  contract 
it  appeared  that  defendant  verbally  accepted 

glalntifl's  written  offer  to  fumish  stone  for  s 
alldins  defendant  bad  undertaken  to  bnild,  and 
that  plaintifF  was  required,  as  one  of  the  oondi 
tlons,  to  execDte  a  Ixind  for  the  perform anoe  of 
the  work  and  to  oommeooe  the  work  as  soon 
possible,  the  falloreof  plaintiff  to  fumiah  or  (en 
der  the  bond  within  eight  or  nine  days  precliidet 
hU  right  to  reoover  prospective  monta,  when 
nothing  has  been  done  under  the  bid. 

Oommissioners' decision.  Department  1. 
Appeal  from  superior  court,  Santa  Clara 
county;  F.  E.  Spencer,  Judge. 

Jarboe,  Bartiaoa  &  Oood&llow,  for  ap- 
pellant. Cbarlea  F.  WUcox,  for  respond- 
ent. 

Vanclief,  G.  This  Is  an  appeal  from  a 
Judgment  of  nonsuit,  and  from  an  order 

iReversed  in  banc.  See  27  Pac  1080,  91 
CaL  669. 
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denylDfC  plalntitTs  motion  for  a  new  trial. 
The  complalut  allegeB,  In  subetance,  tbat 
In  July,  1SS6,  the  plaintiff  contracted  with 
the  defendant  to  cut,  furnlah,  and  deliver 
to  thedefendant  the  Btone  required  for  the 
::on»truction  ot  the  atate  aajlum  about  to 
he  erected  in  the  county  of  Santa  Clara, 
for  tiie  sum  of  f6,8S3:  that  plaintiff  was 
at  all  times  ready  and  wllUnK  to  perform 
the  contract  on  hla  part,  bnt  that  the  de- 
fendant refused  to  accept  the  stone,  and 
gave  plaintiff  notice  of  such  refusal,  and 
prevented  plalntilf  from  performing  the 
contract,  and  wholly  repudiated  It,  to  the 
damage  of  plaintiff  In  the  sum  of  $2,000. 
The  answer  sperlAcally  denied  each  alleffn- 
tlon  of  the  complaint.  Upon  the  trial,  the 
plaintiff  teatlfled  that  on  the  9th  day  of 
July,  ISSfl,  he  presented  to  the  defendant 
a  hid  or  offer  tn  writing,  of  which  the  fol- 
lowing Is  a  copy:  "San  Jose,  July  9, 1886. 
The  undersigned  propose  to  cut,  fumlsh, 
and  deliver  the  stone-work  of  the  asylum 
to  be  built  at  Agnew  station,  according 
to  the  plans  and  spoclhvatlon  ol  Mr,  Ja- 
cob Lenzen  &  Son,  architects,  for  the  sum 
of  six  thousand  eight  hundred  and  eighty- 
three  (90,883.00)  dollars.  Thomib  Fi.ynn." 
Plaintiff  admitted  that  there  was  no  con- 
tract or  memorandum  in  writing  between 
him  and  the  defendant  for  the  stone-worit 
mentioned  In  thecomplalnt;  and  further 
teatllied  that  the  defendant  was  himself 
blddlnar  for  the  constroctlun  of  the  state 
asylum  at  Agnew  station,  and  a  few  days 
thereafter  Informed  plaintiff  that  the  con- 
tract for  Its  construction  had  been  award- 
ed to  him,  (defendant,)  and  that  plaintiff's 
bid  for  the  stone-work  was  accepted,  tell- 
ing him  at  the  same  time  that  a  bond 
would  be  required  of  falm,  (plaintiff,)  and 
that  he  should  make  arrangements  to 
commence  work  as  soon  as  possible,  so 
Ah  not  to  delay  the  conBtructlon  of  the 
asylum;  that  on  July  20th  plaintiff  came 
to  San  .lose,  and  after  meeting  witli  the 
defendant  was  informed  by  him  that  the 
contract  torthe  stone-work  had  been  given 
to  anothOT  peruon;  that  he  was  at  all 
times  ready  to  carry  ont  and  perform  the 
contract  on  his  part.and  for  that  purpose 
had  brought  his  foreman  to  San  Jose,  and 
instructed  other  workmen  to  follow  ;  that 
the  cost  of  the  work  would  not  have  ex- 
ceeded ¥4,500,  and  that  if  he  had  complet- 
ed the  contract  he  would  have  realized 
therefrom  a  profit  of  over  $2,000;  tliat  he 
bad  quite  a  lot  of  Btone  on  hand  already 
quarried  that  could  have  been  used,  which 
It  would  have  cost  between  $500  and  $600 
to  quarry,  and  which  he  had  pieviouHly 
quarried  whUe  he  was  getting  out  other 
wi>rk,  the  most  of  which  is  still  on  hanu, 
that  If  the  atone  had  been  cut  according 
to  hla  bid  and  the  speclflcations,  and  had 
not  been  used  in  the  constrnctJon  of  the 
asylum,  it  would  not  have  been  available 
forother  pui-poses  or  salable  In  the  general 
market,  but  that  none  of  the  Btone  was 
socut,  and  none  of  It  waB  delivered,  nor 
wuB  any  money  paid  therefor  by  defend- 
ant. Another  wltuess  testified  to  a  con- 
versation with  the  defendant  in  which  he 
told  the  witness  that  Flynn  had  got  the 
contract  for  cutting.  rurnlBhlng,and  deliv- 
ering the  stone  for  the  asylum.  No  other 
evidence  was  given  or  offered  In  the  case. 


(Cal. 

and  defendant  moved  tor  a  nonsalt  on 
the  ground  that  the  alleged  contract  was 
for  the  sale  of  goods  and  chattels,  and  as 
there  was  no  nute  or  memorandum  tbero- 
of  In  writing  signed  by  defendant,  nor  any 
acceptance  op  receipt  of  the  goods  or  any 
part  thereof,  nor  any  payment  of  any 
part  of  thepurchase  money, as  required  by 
the  fourth  diTlsioa  of  section  1624  of  the 
Civil  Coda,  the  contract  was  invalid,  and 
on  the  further  ground  that  the  plalntilf 
failed  to  prove  that  he  had  sustained  auy 
damage.  The  court  sustained  the  motion, 
and  plalntiffexcepted.  lamincilned  to  the 
opinion  that  the  allured  contract  was  not 
within  the  statute  of  frauds,  but  it  Is  un- 
necessary to  decide  that  questton,  since, 
accordingto plaintiff's  own  testimony, the 
acceptance  of  hie  offer  by  the  defendant 
was  only  coDditlonal,  the  condition  being 
that  plaintiff  mnst  give  a  bonu  for  the  peiv 
foruiance  of  the  work.  There  Is  no  evi- 
dence tending  to  prove  that  plaintiff  ever 
gave  or  offered  to  give  the  bond,  wlthoot 
which  even  the  proposed  verbal  contract 
was  Incomplete.  It  appears  that  the  ne- 
ffotiatlou  was  opened  by  the  nnlavlted 
offer  of  plaintiff  to  do  the  stone-work  ac- 
cording to  certain  sped  flea  tlons  for  a  cer> 
tain  price.  At  the  same  time  that  defend- 
ant said  he  accepted  the  offer  he  alao  said 
that  plaintiff  should  give  a  bond,  and 
commence  the  work  as  soon  as  possible. 
Abont  eight  or  nine  days  thereafter,  with- 
out having  given  or  offered  to  give  the 
bond,  the  plaintiff  retarned  to  San  Jose, 
when  he  was  told  that  the  work  had  been 
let  to  another  party;  but  even  then  be 
did  not  offer  to  give  the  bond,  nor  does 
he  testify  that  he  then  offered  to  com- 
mence the  work,  but  only  that  "be  was 
at  all  times  ready  to  carry  out  and  perform 
the  contract  on  his  part,"  by  which  he 
may  have  In  tended  to  be  undenitood  that 
he  offered  to  commence  the  work.  But 
his  offer  to  commence  the  work,  if  he  did 
so  offer,  before  he  tendered  the  bond,  was 
nugatory.  He  claimed  no  other  damage 
than  being  deprived  of  prospective  profits, 
but,  he  signally  failed  to  prove  a  con- 
tract, he  is  not  entitled  to  even  nominal 
damages.  I  think  the  Judgment  and  order 
should  be  affirmed. 

We  concur:  Foots,  C;  Temple,  O. 

PkbCobiam.  For  the  reasons  given  in 
the  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


/a  re  Knox.   (No.  14,002.) 
{Supreme  Court  o/  CaUfonUtk  Jane  S,  189L) 

Beattt,  0.  J.  Counsel  tor  the  petition- 
er in  the  above-entitled  matter  having 
consented  that  the  procedlnga  againat  the 
respondent  be  dismissed.  It  Is  so  ordered 

—•^  (89  Cal.  28S) 

Dbwab  t.  Ruiz,  (Gardnkr.  Intervenor.) 
(No.  1»,721.) 

(Supreme  Court  of  CaUfomia.  fvaiB  1, 1891.) 
SwAicp  Lakds— Right  to  Pubchasr — Evidskob. 

1.  An  applicatlOQ  to  parchase  swamp  and 
overflowed  land,  made  before  segregation  of  the 
land,  la  void,  and  It  is  proper  to  refuse  to  adult 
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It  in  evidence  In  an  acttoa  to  determine  tlie  rights 
of  tbe  p&rtiea  thereto  to  purchase. 

2.  la  Buch  aotion  it  u  competent  to  show  that 
the  land  in  qaestioQ.  though  graoted  to  the  state 
•c  swamp  land,  has  been  so  far  changed  hy  oat- 
ursl  caosea  a>  to  have  beoome  saitabls  for  oalti- 
TaUoa. 

In  bank.  Appeal  from  superior  court, 
Tolare  county ;  WilmahW.  Cross,  Jtirlpe. 

N.  O.  Bradley  and  W.  B.  Wallace.  ( WfiHa, 
Qathrle  ^  Lee,  ot  conQsel,)  for  appellant. 
Lambenon  A  Taylor  and  T.  M.  HcNa- 
mars,  lor  reapondent. 

MoFabland,  J.  Thia  action  was  brousht 
by  responcient  against  Rnli,  defendant,  to 
determine  the  rights  between  said  partleH 
tn  purchase  certain  swamp  and  over- 
flowed land.  Gardner  Intervened  as  suc- 
ceeeor  In  Interest  to  Ruis.  Judement 
went  In  the  lower  court  In  favor  of  re- 
spondent, and  against  tbe  defendant  and 
Intervenor,  and  the  latter  appeals. 

1.  There  was  no  error  committed  In  re- 
fnslnff  to  adroit  In  evidencre  the  applica- 
tion of  defendant,  Rnls,  to  purchase,  and 
subsequent  papers  dependent  upon  It,  be 
cause,  waiving  all  other  objections.  It  ap- 
peared, aud  Is  not  contradicted,  the  said 
application  was  made  befotu  segregation 
of  tbe  land,  and  was  tbereforevold.  Since 
The  brlefa  In  tbe  case  at  bar  were  filed, 
this  court  baa,  In  Buchanan  v.  Nagle,  M 
Pac.  Rep.  613,  In  Wren  Mangan,  Id.  100, 
and  In  later  cases,  approved  the  doctrine 
stated  In  Garfield  v.  Wilson,  74  Cal.  175, 16 
Pac.  Rep.  620,  that  theCude  makes  no  pro- 
vision for  on  application  to  porcbase  prior 
to  segregation. 

9.  There  was  no  error  In  allowing  re- 
spondent to  Bbow  that  the  land  In  con- 
test, although  srantM  to  the  state  as 
swamp  and  overflowed  land,  and  pnr- 
cfaasable  as  such,  had  be*^n  so  far  changed 
In  Its  character  by  natural  causes  as  to 
bave  become  "suitable  for  cultivation." 
Fulton  V.  Brannan,  (Ual.)  26  Pac.  Bep.  606. 

S.  The  evidence  warranted  the  flndlngs, 
and  the  latter  dearly  show  that  tbe  de- 
fendant was  entitled  to  purchase. 

We  see  no  material  error  committed  at 
the  trial  of  thfi  cnuBe.  The  Judgment  and 
order  denying  a  new  trial  are  affirmed. 

We  concur:  Dr  Haven,  J.;  Habbuon, 
J.;  Gaiioutte,  J.;  Patbrbon,  J. 

»  Qo.  m   

HoBN  V.  Hamilton.   (No.  ]S,342.> 
(Supreme  Cottrt  of  Calif  omia.  May  28, 1891.  ■ 

ATTOBarsT  and  Cliest— Neoliqbnce— Failubi  to 
Collect  Claims— Tbul. 
A  complaint  against  an  attorney  alleged 
that  he  hod  received  tbe  full  amount  of  a  note 
left  with  him  by  plaintiff  for  collection,  that  he 
had  snrrendered  the  note  to  the  maker,  and  re- 
fused to  pay  over  tbe  amonat  received.  The  an- 
swer denied  reoeiviag  any  money,  and  alleged 
that  defendant,  being  a  creditor  of  snob  maker, 
had,  with  the  consent  of  plaintiff,  taken  an  as- 
signmeDt  of  a  contract  bela  bj-  such  maicer  to  se- 
cure both  claims.  Upon  the  trial  piainLilC  testi- 
fied tlMt  he  gave  the  note  to  defendant  to  collect 
or  obtain  security,  that  he  pointed  out  property 
for  the  satisfaotion  of  tbe  note,  and  that  tbe 
maker  offered  to  give  a  seoond  mortgage  on  bis 
property,  having  a  sufhcient  margin,  as  defendant 
knew,  and  that  he  understood  the  oontract  was 
assigned  to  defendant  as  secority.  Defendant 

T.26r.D0.13— 03 


was  allowed  to  prove  that  tbe  aastgnment  of  the 

uoutraot  was  all  be  oonld  get,  and  tbe  court 
charaed  that,  unless  tbe  jury  foaiul  defendant  had 
fiiUea  to  ooUeet  or  get  good  seourity  when  he 
ooold  have  so  done,  aiia  tiiereby  tbe  debt  was 
lost,  they  should  find  for  the  defendant.  A  ver- 
dict was  rendered  for  plainUfl.  HelA.  that  tlie 
case  having  been  tried  and  submitted,  without 
oblectlon,  on  the  theory  of  negligence  in  collect- 
ing the  note,  defendant  received  the  beoelit  of  a 
defense  that  the  note  could  not  have  been  collect- 
ed, and  as  tbat  was  more  favorable  tban  be  was 
entttled  to  Qoder  the  issue  in  tbe  complaint,  he 
cannot  complain  of  the  vecdiot. 

Commisstonera'  decision.  I>epartment  1. 
Appeal  from  superior  court,  Del  Norte 
couutr;  James  E.  MuspBsr,  Judf^e. 

Zi.  F.  Cooper  and  iSan^r  Buroett^  fur 
appellant.  Lucmb  A  Milier,  for  respond- 
ent. 

Tehplb,  C.  Appeal  from  Judgment  and 
order  denying  defendant's  motion  tor  a 
new  trial.  Action  to  recover  money  al- 
leged to  bave  been  collected  on  a  note  by 
defendant  as  plnlntlfl's  attorney.  It  u 
charged  that  tbe  defendant  received  from 
the  debtor  payment  and  satisfaction  In 
full,  both  principal  and  Interest,  andtbere- 
npon  canceled  andsurrendered  the  note  to 
the  maker;  tbat  defendant  has  failed  and 
refused  to  pay  to  plaintiff  tbe  amount  re- 
covered,  or  any  part  thereof,  "  and  now 
refuses  to  pay  the  same,  or  any  part  ttaere- 
of,  and  now  wrongfully  withholds  tbe 
same  from  plaintiff.'^  The  defendant  ad- 
mits receiving  tbe  note,  but  denies  recMv- 
Ing  it  as  plaintiff's  attorney,  and  avers 
that  plaintiff  and  defendant  were  both 
creditors  of  one  W^bite,  and  consulted  In  re- 

§ard  to  tbe  prospect  of  collecting  their 
ebts,  and  tbat  defendant,  wllb  the  full 
consent  of  plaintiff,  finally  agreed  with 
White  to  surrender  all  the  notes  beld  by 
taimself  and  plaintiff  to  White  In  consider- 
ation of  the  asslgnmeutto  them  of  White's 
interest  in  a  certain  contract,  to  which 
White wasa  party;  tbat  tbecontract  was 
asslgued  to  defendant  wUb  plaintiff's 
knowledge  and  consent,  in  purauance  of 
thisagreemeot,  defendant  agreeing  to  hold 
it  tor  himseir  and  plaintiff  In  proportion 
to  the  amount  of  their  respective  claims. 
He  denies  that  be  has  collected  any  mon- 
ey whatever  upon  the  note,  and  avers  an 
offer  lo  assign  to  plaintiff  the  contract 
transferred  to  blm  by  White,  and  bis  read- 
iness still  to  so  assign  it.  He  also  avera 
tbat  at  the  time  of  tbe  transfer  White  had 
no  other  property  except  a  dairy  farm, 
which  was  mortgaged  for  more  than  It 
was  worth,  and  aome  personal  property, 
which  was  then  under  attachment.  Tbat 
plaintiff  and  defendant,  then,  consulting  as 
creditors  of  White  and  not  as  attorney 
and  client,  agreed  to  take  the  assignment 
in  payment  of  their  Indebtedness,  and.  In 
pnrHuance  of  this  nndemtanding,  plalnUff 
delivered  tbe  note  in  question  to  defend- 
ant, and  not  otherwise.  The  action  was 
tried  by  a  jury,  who  returned  a  verdict 
for  plain  tiff.  The  plaintiff  testified,  in  effect, 
tbat  he  gave  the  note  to  defendant, as  an 
atturuei',  to  collect  or  obtain  security; 
that  hepolnted  oat  todefendant  sufilcleDt 

Eroperty  from  which  the  money  might 
ave  been  made,  and  that  White  offered  to 
secure  the  debt  by  a  second  mortgage  on 
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his  rancb,  end  that  there  was  ample  mai^ 
gin  for  that  parpose,  as  delendaut  knew ; 
that  he  anderstood  that  ihe  contract  was 
utiBfgned  as  security,  and  not  In  paymeut, 
and  afterwards  discovered  that  lila  note 
had  been  surrendered  and  canceled.  The 
evidence  Is  abundantly  sufficient  to  sus- 
tain a  verdict  against  the  defendant,  If  It 
can  be  held  to  be  consistent  with  the  alle- 
satloDB  of  the  complaint.  Th«  complaint 
la  for  money  had  and  recplved,  on  the  the- 
ory that,  as  defendant  had  surrendered 
the  note  to  be  canceled  as  paid,  he  may 
becharged  as  for  a  collection.  On  the  trial 
both  parties,  as  well  as  the  court,  appear 
to  have  tried  the  case  as  though  the  issue 
were  whether  defendant  had  tailed  to  eol> 
lect  through  negligence.  That  the  defend* 
ant  so  regarded  the  IsBuets  conclusively 
established  by  the  Instructiona  he  asked 
for,  as  well  as  by  the  evidence  he  offered. 
That  the  court  so  tinderstood  It,  Is  shown 
by  the  instructions  given  of  Its  own  mo- 
tion. If  the  plain  tin  recovered,  the 
amount  would  be  the  same  In  either  form 
of  action.  The  main  difference  would  be 
that, In  an  action  fordamages.  the  defend- 
antwonld  have  had  thebenefltof  adefense 
that  the  debtcouldnochavpbeen collected. 
As  a  matter  of  fact,  he  had  thebenefltof 
such  defense.  The  Instruction  uf  the 
court  was  to  the  effect  that  the  Jury 
should  find  for  the  defendant,  unless  they 
found  that  he  had  failed  to  collect  or  to 
get  good  security,  when  he  could  have 
collected  or  obtained  security,  and  there- 
by plaintiff  bad  lost  his  debt.  This  In- 
struction was  more  favorable  to  defend- 
ant than  he  wasentitled  to  have.  If,  hav- 
ing no  aathority  to  accept  In  payment 
anything  but  money,  he  took.  In  his  own 
name,  property  In  full  payment,  and  dis- 
charged the  debt,  the  client  was  at  liner* 
ty  to  regard  it  as  a  collection.  Here  he 
was  allowed  to  prove  tluit  it  was  all  he 
could  get,  or  that  the  debt  could  not  have 
been  collected.  The  trial  was  not  In  ac- 
cordance with  the  iHSue  tendered  In  the 
complaint,  but  there  was  no  objection 
made  at  the  trial,  and  the  case  was  In  all 
respects  tried  as  though  the  pleadings 
covered  the  matters  actually  In  contest. 
The  defenilant  hag  evidently  snstalned  no 
injury.  The  objections  to  the  sufficiency 
of  the  complaint  cannot  be  made  after 
verdict;  undoubtedly  It  is  good  enough 
to  support  the  Judgment.  We  think  the 
Judgment  should  be  affirmed. 

Weconcur:  Belcher, C;  Fitzgerald, C. 

Per  Ccriah.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgmenc  Is  af> 
firmed. 

MCRL4V  — 

Smith  Bklbbav  et  &h  (No.  13,021.) 
{Swprtme  Court  of  California.  Jane  e.  1891.) 

Master  asd  BBRVAjrr— Whebe  Relation  Exists 
—Defeotive  Mink. 
In  an  action  fornogltgeDCe  In  sufFcrfng  the 
roof  of  a  drift  in  a  coal  mine  to  remain  without 
support,  wberobyit  fell  upon  and  injured  a  miner, 
it  appeared  that  several  mostbs  prior  to  the  ac- 
cident, defendant,  being  the  owner,  turned  over 
the  possession  and  managomeDt  of  the  mine  to  ooe 
D.,  who  from  that  tlmo  employed  and  paid  the 
wcrkmoD  aud  operated  the  mine  for  his  own  ben- 


efit Held,  that  there  was  no  relation  between 
the  parties  whereby  a  liability  conld  arise,  and 
the  fact  that  the  miners  were  paid  at  defendant's 
store,  and  that  some  of  them  thonght  they  were 
worthing  for  defendant,  was  ImmateriaL 

Department  1.  Appeal  from  superior 
court,  city  und  county  of  San  Francisco; 
Waltkb  H.  Levy,  Judge. 

Action  by  John  Smith,  a  minor,  by  his 
guardian  tfd  i/tem,  James  Smith,  against 
Mortimer  W.  Belahaw,  Charles  Belshaw, 
and  James  Dickenson,  doing  bnsinesB  un- 
der the  firm  name  and  atyle  of  Belahaw  & 
Co. 

Fred  B.  Lake,  (J,  E.  i^ouM^i,  of  counsel,) 
(or  appellants.  Leander  Quiot,  tor  re- 
spondent. 

Oakouttb,  J.  Tbla  la  an  action  to  r&- 
cover  damages  from  defendants  onacconnt 
of  their  negligence  tn  snlfering  the  roof  ot 
a  drift  in  a  coal  mine  to  remain  without 
support,  by  reason  whereof  a  portion  of 
said  roof  fell  upon  plaintiff,  who  was  a 
laborer  in  the  mine,  and  injured  him.  A 
verdict  for  damages  was  rendered  against 
M.  W.  Belshaw  and  .Oickenson.ana  a  judg- 
ment In  favor  of  defendant  Charles  Bel- 
shaw. Thisappeal  Is  prosecuted  by  M.  W. 
Belshaw  from  the  Judgment  and  order  de- 
nying his  motion  for  a  new  trial.  Under 
the  law,  as  applied  to  the  facts  of  this 
case,  it  plainly  appears  that  no  liability 
rests  against  the  appellant  Belshaw. 
While  we  will  not  disturb  the  verdict  of  a 
Jury  where  the  evidence  la  conflicting  up- 
on substantial  matters, yet  in  all  cases  the 
verdict  must  have  some  meritorious  sup- 
port from  the  evidence,  or  be  set  aside  and 
disregarded.  In  this  case  the  evidence  Is 
undisputed  that  at  the  time  of  the  acci- 
dent, and  for  some  months  prior  thereto, 
the  mine  was  In  the  exclusive  possession 
and  vontrol  of  defendant  Dickmaon,  under 
a  contract  with  Belshaw,  who  was  the 
owner  thereof.  That  under  such  contract 
Dickenson  employed  and  paid  the  work- 
men; had  entire  charge  ot  aud  authority 
over  the  mine,  and  received  a  fixed  rate 
per  ton  from  Belshaw,  lor  the  coal  taken 
therefrom,  when  the  samewasdelivered  to 
him.  The  principle  of  law  Is  so  well  set- 
tled that,  where  one  carries  on  an  inde- 
pendentemploymentln  pursuance  of  a  con- 
tract, by  which  he  bus  entire  control  of  the 
work,  and  the  manner  of  Its  performance, 
his  employer  Is  not  liable  for  any  negli- 
gence of  which  he  may  be  guilty  In  the 
course  of  his  employment,  that  the  cita- 
tion of  authorities  Is  unnecessary  labor. 
Indeed,  respondent's  counsel  concedes  the 
law,  but  insists  that  the  evidence  Is  suffi- 
cient to  sustain  the  verdict.  As  already 
stated,  we  are  unable  to  find  it  in  the  rec- 
ord. The  fact  that  the  miners  were  paid 
their  wages  at  defendant  Belshaw's  store, 
where  they  had  been  paid  prior  to  the  con- 
tract with  Dickenson,  and  the  further  fact 
that  some  of  the  miners  thought  they 
were  working  for  Belshaw,  are  c'rcnm- 
Btunces  too  slight  to  defeat  the  esprcos 
and  uncontradicted  testimony  as  to  the 
terms  of  the  contract,  and  the  labor  per- 
formed under  it.  What  the  miners  thought 
as  to  who  waa  their  employer  Is  entirely 
immaterial.  There  la  no  question  ot  es- 
toppel Involved  in  the  ease,  and  appellant, 
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in  order  to  escape  liability  tor  the  negli- 
gence of  Dickenson,  was  not  bound  to 
give  any  notice  to  the  mlnera  that  he  had 
given  up  the  control  ol  the  mine.  This  in 
not  no  action  on  contract,  based  upon 
ostenatble  agency,  but  is  an  action  in  tort, 
and  must  rest  upon  the  actual  facts  and 
the  actual  relations  existing  between  the 
parties.  SumuelHon  v.  Mining  Co., 49  Mich. 
164,  IS  N.  W.  Rep.  499;  Rourke  v.  Ci^lllery 
Co.,  2  C.  P.  Div.  206.  In  Gulzonl  v.  Tyler, 
U  Cal.  83(i,  this  court  said:  **If  the  de- 
fendants were  the  owners  ot  the  boat, 
bat  had  not  the  possession,  control,  or 
management  of  It  themselves,  or  by  their 
agents  or  employes,  they  cannot  be  held 
responsible  for  the  negligence  or  misman- 
agement of  whosoever  had  the  exclusive 
control,  poBueBSloD,  and  management  ol 
it."  In  Johnson  t.  Owen,  33  Iowa,  515,  it 
Is  said :  **  A  bare  belief  of  plaintllT,  though 
rounded  on  a  reasonable  cause,  that  Nash 
was  defendant's  servant,  which  In  no  way 
had  infjuenced  his  action,  which  was  not 
Intended  to  be  created,  and  which  was 
not  the  natural  result  of  his  acts,  could 
not  make  hlui  liable  as  the  employer  of 
Nash.  It  would  be  a  very  dangerous  rnle 
to  hold  that  inferences  and  opinions  con- 
cerning men's  actions,  although  founded 
upon  reasonable  cause,  would  render  them 
liable  for  the  acts  of  others. "  It  Is  fur- 
ther contended  by  respondent  that  the 
appellant  was  liable  as  owner  of  the  mine. 
(1)  That  the  accident  occurred  in  an  old 
drift  that  wau  used  simply  for  thn  pur- 
poses of  egress  and  Ingress  to  that  por- 
tion of  the  mine  from  which  the  coal  was 
being  extracted, and  therelore  it  remained 
under  the  control  of  Belshaw.  (2)  That 
the  mine  was  in  an  unsafe  condition  at 
the  time  appellant  turned  the  possession 
of  It  over  to  Dickenson.  Neither  of  these 
positions  can  be  succpssfully  maintained. 
The  entire  mine,  as  disclosed  by  the  evi- 
dence, was  turned  over  to  Dickenson ;  and 
he  had  the  same  control,  possenislon  and 
management  of  the  old  drilts,  used  for  the 
purposes  of  Ingress  and  egreds.  as  ho  had 
over  the  portions  where  the  miners  were 
actually  engaged  In  extracting  the  coal. 
And  there  Is  no  testimony  In  the  case  Indi- 
cating that  this  drift  was  In  an  unsafe  con- 
dition at  the  time  Dickenson  aitsoraed  con- 
trol. He  had  been  In  poBsession  some 
months  when  the  rock,  which  finally  caused 
the  injury,  was  noticed  to  be  (iangeroua. 
The  case  in  49  Mich.  Ift4. 13  N.  W.  Rep.  499, 
heretofore  cited, la  quite  similar  to  theoue 
at  bar  in  many  respects,  and  we  quote: 
"That  the  mine  at  no  time  was  a  place  of 
absolute  safety  is  conceded,  but  the  dan- 
ger was  not  peculiar  to  this  mine,  and  by 
Itself  raised  no  presumption  of  negligence. 
The  question  is  whether  the  defendant, 
at  the  time  of  delivering  pussession  to  the 
contractors,  bad  neglected  any  precaution 
which  ought  to  have  been  taken  to  guard 
against  danger.  •  *  *  The  negligence, 
If  any,  must,  on  this  showing,  have  con- 
sisted in  the  failure  to  inspect  the  roof  fre- 
quently, and  to  bar  down  any  rock  that 
seemed  likely  to  detach  itself  and  fall,  or 
to  erect  timbers  to  prevent  the  fall.  Some 
personal  fault  must  be  Involved,  or  neglect 
of  duty,  before  there  can  be  a  personal 
liability."  It  follows  from  the  foregoing 


views  that  the  Judgment  and  order  must 
be  reversed  as  to  defendant  M.  W.  Bel- 
shaw, and  cause  remanded  for  a  new  trial. 
It  Is  so  ordered. 

Weconcur:  Fatbrson.J.;  Habbison.J 


mcai.  n 

CiTT  AND  COUNTT  OT  SaN  FRANOSOO  T. 

PACiriG  Bank.  (Nu.  14,140.) 
{Supreme  Court     Oal^ornkt.  Hay  29, 1891. ) 
Rbheabixo — Points  not  Bbforb  Fresbxted. 
A  petition  for  a  Tebearios,  filed  by  counsel 
whose  names  are  not  oa  the  record,  aod  based 
upon  grounds  not  presented  In  the  original  ar- 
gument, will  not  be  oonsldered.   Affirming  as 
Vao.  Rep.  016. 

On  rehearlnjc. 

Per  Coriau.  A  petition  for  rehearing 

has  been  61ed  In  this  cause  by  counsel  other 
than  those  whose  names  appearln  therec- 
ord,  or  who  participated  In  the  oral  argu- 
ment. In  their  petition  they  do  not  ques- 
tion the  correctness  of  theoplniou  filed  up- 
on  the  decision  of  the  cause,  but  ask  fur  a 
reversal  of  the  Judgment  upon  grounds 
e&tirdy  different  from  those  which  were 
presented  at  the  oral  argument,  or  in  the 
briefs  then  submitted.  Petitions  for  re- 
hearing are  permitted  by  the  rules  of  the 
court  for  the  purpose  of  correcting  any 
error  which  the  court  may  have  made  in 
its  opinion,  or  of  enabling  counsel  to  di- 
rect the  attention  of  the  court  to  matters 
presented  at  the  argument  which  may 
have  been  overlooked  in  the  dKcIslou. 
When  counsel  have  once  argued  and  sub- 
mitted a  cause  for  thedecleion  of  thecourt, 
it  must  be  assumed  that  they  have  pre- 
sented all  the  reasons  upon  which  they 
rely  for  an  affirmance  or  a  reversal  ot  the 
Judgment.  The  court  will  not  consider  a 
petition  for  a  rehearing  that  attempts  to 
discuss  the  case  upon  grounds  which  were 
not  presented  In  the  original  argument, 
or  discussed  In  its  opinion.  Kellogg  v. 
Cochran,  »7  Cal.  192,  25  Pac.  Rep.  677.  Be- 
bearing  denied. 


Bunny  side  IjAnd  &  Imp.  Co.  v.  Willa- 
mette Bripge  Bt.  Co. 
(Supreme  Court  qf  Qi-^jon.  April  30,  1S91.) 

AOTION  VOB  BBBAGH  of  COXTRACT— COMPI.A.1NT. 

1.  Where  a  t»mplsint  sets  up  a  ooatract  and 
allegus  a  breach  thereof,  a  demurrer  on  ibe 
ground  tbat  the  complaint  does  not  state  .Acta 
sufficient  to  constitute  a  cause  uf  action  U  not 
well  takun,  since  plaintiff  is  eutitled  to  r  jmlnal 
damages  at  least. 

i.  If  the  ailcgaUoDS  hy  which  plaiutifF  seeks 
to  lay  down  the  rule  for  the  measure  of  his  dam- 
ages are  insufBcient  or  iirelevant,  the  defect  can- 
not be  reached  by  demurrer  so  long  as  tbe  other 
parts  of  the  oranplaint  contain  a  auffloient  state- 
ment. 

{Syllabits  by  the  Court.)  ■ 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  .Shatt[:ck,  Judge. 

The  complaint  in  this  action  alleges, 
substantially,  that  on  March  24,  18S8, 
plaintiff,  being  the  owner  of  a  tract  of  land 
In  Ea»t  Portland  known  a8**Snnny  Side," 
entered  Into  a  written  contract  wlth.tbe 
defendant  company  for  the  construction 
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within  4  months  fmm  said  date,  and  the 
operation  fur  80  years  from  June  1.  1887, 
of  a  street  railway  Iron  the  foot  of  Mor- 
rison street  in  the  city  of  Portland  to  aald 
tract  of  land,  and  as  a  consideration  lor 
which  plaintiff  was  to  pay  to  said  defend- 
ant the  sum  of  $10,00U,  and  farnlsb  the 
right  of  way  fur  said  road ;  that  by  the 
terms  of  aald  agreement,  among  other 
thIngH.  It  was  provided  that  defendant 
should  cause  cars  to  be  run  orer  said  rail- 
road each  and  every  day  from  6  o'clock  a. 
u.  until  8  o'clock  p.  u.  so  that  a  car  shall 
pass  every  point  on  said  railroad  every  15 
minutes  In  each  direction,  and  between 
the  hours  of  8  o'clock  P.  if.  and  11  o'clock 
P.M.  cars  shall  pass  every  8U  minutes  In 
each  direction,  and  that  It  should  not 
charge  tor  transporting  passengers  on 
Said  line  more  than  5  centu  for  each  pas- 
senger going  in  one  general  direction,  and 
that  no  further  fare  shall  be  charged  ur 
compensation  demanded  tor  transporting 
mcb  pQSHengers  across  the  Willamette 
rlTer.  By  said  agreement  It  waa  further 
provided  that  "for  the  due  and  faithful 
performance  of  the  conditions  of  this 
agreement  on  the  part  of  each  of  the  par- 
ties hereto  they  respectively  bind  them- 
selves, each  to  the  other,  In  the  sum  of  ten 
thousand  dollars,  to  be  paid  by  the  falling 
party;"  that  plaintiff  has  duly  performed 
all  the  conditions  of  said  contract  on  Its 
part;  that  the  object  of  plaintiff  la  secur- 
ing the  railway  services  contracted  for  in 
said  agreement  was  to  render  said  tract 
of  land  desirable  for  residence  purposes, 
and  make  it  more  valuable  ana  salable, 
all  of  which  defendant  well  knew ;  that 
defendant  entered  upon  the  performance 
of  the  contract  on  its  part,  but  has  failed 
and  neglected  to  perform  the  same  In  that 
it  does  nut  cause  cars  to  be  run  over  said 
railway  In  each  direction  oftener  than 
every  80  minutes  between  the  hours  of  6 
o'clock  in  the  morning  and  8  o'clock  In  the 
afternoon,  nor  oftener  than  every  60  mln- 
ates  between  8  and  11  o'clock  p.  u.,  nor 
does  It  transport  passengers  on  said  line 
at  the  rate  of  5  cents  for  each  passenger 
while  going  In  one  direction,  but  has  re- 
peatedly charged  passengers  at  the  rate 
of  10  cents  tor  such  transportation;  that 
since  entering  into  said  contract  plaintiff 
has  sold  one-half  of  Its  tract  of  land  for 
9160,000.  which  was  all  that  could  be  ob- 
tained, and  is  still  the  owner  of  the  re- 
maining half,  which  Is  of  the  value  of 
$300,000;  that  If  defendant  had  cansed  the 
cars  to  ran  on  said  line  as  provided  In  the 
contract,  and  had  only  charged  the  tare 
therein  provided,  plaintiff  would  have  re- 
ceived for  the  portion  of  the  land  sold  the 
sum  of  9170,000,  and  the  part  remaining 
unsold  would  be  worth  9810,000,  and 
plaintiff's  land  wuuld  have  been  beneBted 
by  the  construction  and  operation  of  the 
road  in  the  manner  provided  In  the  con- 
tract In  the  sum  ol  920.000;  that  by  rea- 
son of  the  fnllnre  and  neglect  of  the  said 
d^endant  above  set  forth  the  plaintiff 
was  prevented  from  selling  the  portion  of 
Its  land  which  has  been  sold  for  9170,000. 
which  sum  would  have  been  the  market 
raloe  thereof,  and  Ifl  now  prevented  from 
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Helling  the  portion  of  Its  land  remaining 
unsold  for  the  sum  of  9310,000,  which 
would  be  the  market  value  thereof,  and 
plaintiff  Is  thereby  and  otherwise  dam- 
aged In  the  sum  of  9^i000.  A  demurrer 
being  sQBtalned  and  complaint  dismissed, 
plaintiff  appeals. 

Hears  A  Beacb,  for  appellant.  Dolpbt 
BelllageTt  Mallorj  dt  Simon,  for  respond- 
ent. 

Bean,  J.,  (after  Bt&tiog  the  facta  aa 
above.)  The  respondent's  counsel  con- 
tends that  the  Items  gulng  to  make  up 
plaintiff's  damages  are  so  speculative,  re- 
mote, and  uncertain  as  to  form  no  basis 
fur  damages  in  this  case,  and  therefore 
the  complaint  does  nut  state  a  cause  of 
action.  It  we  concede  that  his  premises 
are  correct,  the  cuncluslon  drawn  by  him 
does  nut  follow.  The  complaint  sets  out 
a  contract  hntweeu  the  parties,  and  avers 
a  breach  thereof  by  defendant.  The  de- 
murrer admitting  the  truth  of  the  com- 
plaint, the  plaintiff  is  entitled  to  nominal 
damages  at  least,  and  this  is  sufficient 
on  demurrer.  1  Suth.  Dam.  7S9.  If  the 
allegations  of  the  complaint  in  which 
plaintiff  seeks  to  lay  down  the  rule  by 
which  the  damages  are  to  be  estimated 
ore  Insnfflcient  or  Irrelevant,  the  dufect 
cannot  be  reached  by  demurrer  so  long  as 
the  other  parts  of  the  complaint  coiitaln 
a  sufficient  statement.  If  these  damages 
are  sought  to  be  recovered  at  the  trial, 
defendant  may  then  object  to  the  evidence. 
An  erroneuns  claim  of  damages  does  not 
make  a  complaint  demurrable.  1  Suth. 
Dam.  762;  Cowley  v.  Davidson.  10  Minn. 
S92.  (Gil.  814;)  Leland  v.  Tousey.  6  Hill. 
828;  Telegraph  Co.  v.  Hopkins.  49  Ind.  223. 
The  allegation  of  damages  in  the  com- 
plaint is  "that  by  reason  of  the  failure 
and  neglect  of  the  suld  defendant  abi>ve 
set  forth  [that  Is,  the  failure  to  run  the 
cars  and  carry  passengers  according  to 
the  contract]  the  plaintiff  was  prevented 
from  selling  the  portion  of  Its  said  land 
which  has  been  Hold  for  9170,000,  which  sum 
would  have  been  the  market  value  ther^ 
of.  and  Is  now  prevented  from  selling  the 
portion  of  Its  land  remaining  unsold  for 
the  sura  of  9310,000,  which  sum  would  be 
the  market  value  thereof,  and  plaintiff  Is 
thereby  and  otherwise  damaged  In  the 
sum  of  920,000."  Omitting  therefrom  the 
portions  objected  to  by  ddtendant  the  al- 
legation would  read,  "that  by  reason  of 
the  failure  and  neglect  of  the  said  defend- 
ant as  above  set  forth  [that  la,  the  failure 
to  run  cars  and  carry  passengers  accord- 
ing to  contract]  plaintiff  Is  thereby  and 
otherwlsedamaged  In  thesnm  of  920.000;** 
and  this  under  all  the  authorities  la  m 
suificlent  allegation  of  ireneral  damages. 
Wlsner  v.  Bnrber,  10  Or.  342;  Wilson  v. 
Clarke,  20  lUiun.  S&I,  (Gil.  318;)  1  Suth. 
Dam.  768.  Whether  the  demurrer  was 
well  taken  Is  the  only  question  before  us, 
and  we  therefore  forbear  to  express  any 
opinion  npon  the  measure  of  damages,  a 
question  to  which  the  demurrer  does  not 
extend.  Judgment  of  the  eoart  below  Is 
therefore  reversed, and  thecanse remanded 
with  directions  to  overrule  the  demurrer- 
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State  t.  McDamel. 
(Supreme  Court  of  Oregon.   April  80, 1891.) 
Qamino — Faro. 
A  person  who  bets  moaeyat  a  game  of  faro 
dealt  br  aaotber,  "plays"  faro  within  Ulb  mean- 
ing of  section  8536,  bill's  Code. 
{Syllabu$  by  the  Court.) 

Appetil  from  clrcnlt  coart,  I<ake  conDty ; 
li.  R.  Wbbbtbr,  Judge. 

Tlie  defendant  was  lodlcted  for  playlnnr 
at  faro  for  money  and  checks  as  represent- 
atiren  of  tnonpy  sod  valnb.  The  evidence 
offered  on  the  part  of  the  utate  bended  to 
prove  that  the  only  way  In  which  the  de- 
fendant, played  was  to  bet  muney  against 
the  game,  which  was  a  banking  game,  set 
up.  carried  on.  and  dealt  by  uthem.  The 
court  Inntructed  the  Jury  as  followa:  **I 
Instruct  you  that  betting  at  a  xanie  nl 
faro  is  playing  U,  within  the  meaning  u( 
the  law,"^  to  which  an  exceptlop  was 
taken,  and  this  presents  the  only  question 
un  this  appeal. 

H.K.  Uaoua,  Warren  TruiU,  W.  A.  WiJ- 
sblro,  and  C.  A.  Gogawelh  for  appellant. 
W,  M.  Colvtg,  Dist,  Atty..  for  the  State. 

Strahan.C.  J.,  {after atRting  the  f&cta/ia 
above.)  The  indictment  in  this  case  is 
drawn  onder  section  S526.  Hill's  Code, 
which  provides  that  each  und  every  per- 
son whi>  Bhall  deal,  play,  or  carry  on, 
open,  or  cause  to  be  opened,  or  who 
Bball  conduct,  dither  bb  owner,  proprie- 
tor, or  as  employe,  whether  for  hire  or 
not,  any  game  of  faro, -etc.  Counsel  tor 
appellant  contend  that  the  term  "play  " 
hue  by  the  usagM  of  persons  engaged  In 
gaming  a  peculiar  meaning,— one  differ- 
ent from  that  which  la  ordinarily  em- 
ployed; bence,  In  eonatrulng  this  statute, 
It  Bhonid  be  given  that  meaning  which 
It  is  accnstomed  to  receive  by  the  usage  ot 
persons  engaged  in  gaming.  And  counsel 
remark :  "When  we  speak  of  persons  en- 
gaging In  a  game  of  whist,  seven-up,  or 
poker,  we  do  not  say  tbey  set  up,  deal,  or 
carry  oo  the  game,  but  ase  the  word 
'play.'  ]n  regard  to  *faro.' when  speak- 
ing of  It,  we  say '  dealing  faro.'  Never  are 
the  words 'play  faro*  employed.  If  one 
desires  to  express  the  Idea  of  betting  at 
faro,  he  says  *  bet '  or  '  buck  •  at  it. "  This 
is  the  gist  ot  the  appellant's  contention. 
While  It  Is  both  original  and  critical,  we 
cannot  accept  it  aasound.  We  cannot  ac- 
cede to  counBel'a  proposition  that  the 
QBegesofgambleracnDhaveanythfngtodo 
with  the  interpretation  of  this  statute  It 
was  designed  tosuppress  gambling,  and  It 
would  be  altogether  paradoxical  to  eay 
that  the  asages  and  customs  of  the  class 
against  whom  It  is  directed  shouid  con- 
trol or  Influence  Its  construction.  If  thut 
argument  were  conceded.  It  would  not  be 
long  before  such  usages  and  customs 
would  prevail  to  such  an  extent  as  to  ren- 
der the  statute  altogether  nuffatory.  In 
tbiij  case  the  ordinary  rules  of  construc- 
tion must  prevail.  It  must  be  intended 
that  the  words  In  ttls  act  were  used  In 
the  sense  and  meaning  ordinarily  a  ttached 
to  them;  and  when  the  whole  tenor  and 
manifest  object  of  the  act  In  question  are 
considered  we  can,  have  no  doubt  that  to 
bet  at  a  game  of  laro  is  to  play  it.  In 


State  T.  Ugbt.  17  Or.  358,  SI  Fac.  Rep.  182, 
tbiB  court  neld  that  to  bet  money  at  a 
game  of  stud  poker,  dealt  by  another, 
was  In  violation  ot  the  statute,  and  that 
the  dealer  was  an  accomplice,— a  partieepa 
crimlaia  with  the  player.  This  could  only 
be  upon  the  theory  that  both  were  guilty, 
each  performing  aseparate.but  necessan', 
part  In  the  violation  of  the  statute.  We 
think  that  ease  was  correctly  decided,  and 
adhere  to  it.  It  results  that  the  court  did 
not  err  In  giving  the  Instroctlon  excepted 
to.  and  ItB  Judgment  must  be  affirmed. 


Static  v.  Adams. 

{Supreme  Court  of  Oregon.   April  30,  1881.) 
Gaxiko — EviDBNCB— Gband  Jurt— Instroctions. 

In  a  proseentlon  for  gambling  it  is  not 
proper  toe  the  defense,  on  crott-examination  of 
the  state's  witnesses  or  utheirwiBe,  to  Introduce 
evidence  tending  to  prove  that  ttie  particular  act 
of  Rambling  investigated  by  the  grand  Jury  was 
different^  and  occurred  cm  a  different  day  in  the 
same  month,  In  a  different  place  in  the  same 
town,  from  the  one  then  being  investigated  be- 
fore the  trial  ]ary;  and  an  instruction  Msed  on 
snob  evidence  is  properly  refused. 

{Syllabv^  by  the  Court) 

Appeal  from  circuit  court,  Lake  county ; 
L.  R.  Websteb,  Judge. 

By  the  Indictment  In  this  case  the  de- 
tendaat  was  charged  with  the  crime  ol 
dealing,  pluylng.aud  carrying  on  a  game 
of  faro  on  the  28th  day  of  September,  1890. 
In  Lake  county,  Or.  Upon  a  trial  before 
a  Jury  he  was  convicted,  from  which  Judg- 
ment he  has  ap[>ea]ed.  The  other  facte 
appear  in  the  opinion. 

tl.  K.  Hnnna,  WarrOD  TruUt.W.  A.  WIl- 
Hhire,  and  V.  A.  Cofrswell,  for  appellant. 
W.  Ai:  Colvtg,  IMBt.  Atty..  tor  the  State. 

Stbaban,  G.  J.  The  first  question  made 
by  the  appellant  la  disposed  of  by  State  v. 
McDanlel.  36  Pac.  Rep.  837,  (decided  at  this 
terra.)  and  need  not  be  further  noticed. 
Upon  tbe  trial  In  the  court  below  counsel 
for  the  defendant  was  permitted  to  ask 
some  of  tbe  state's  witnesses  on  cross-ex- 
amination In  relation  to  what  particular 
act  of  gambling  they  testlfled  to  before 
tbe  Krand  Jury,  and.  It  appearing  that  the 
act  then  under  investigation  before  the 
Jury  occurred  at  a  ditterent  place  in  the 
same  town,  and  on  a  different  day,  from 
that  laid  In  the  Indictment,  defendant's 
counsel  moved  to  strike  out  all  the  evi- 
dence In  relation  to  It,  btic  the  court  orer- 
roled  the  motion,  to  which  an  exception 
was  taken.  At  the  conclusion  of  theevl* 
dence  the  defendant's  counsel  asked  sev- 
eral InRtructions,  each  of  which  was  de- 
signed to  present  the  same  question.  It 
will  thenifore  be  necessary  to  notice  but 
one  of  them.  Number  5,  which  was  asked 
and  refused,  iB  as  follows:  **{5l  The  de- 
fendant cannot  be  convicted  of  any  other 
crime  than  the  one  for  wblch  he  la  Indict- 
ed. He  cannot,  under  this  Indictment,  be 
convicted  ot  a  similar  crime,  committed 
on  another  day,  or  In  another  plncf.  If 
the  defendant  was  indicted  for  dealing, 
playing,  and  carrying  on  a  particular 
game  ot  faro,  which  was  played  on  Sep- 
tember 29, 1890,  at  Stanley's  clnb-room,  la 
the  town  ol  liakevlenr,  Oregon,  be  cannot 
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^3e  convicted  ol  the  crime  of  fleallng,  play- 
ing, or  carryinsc  on  the  game  of  faro  on 
•September  12,  1R90,  at  the  club-room  art- 
Joining  the  saloon  of  Lane,  in  aald  town. 
The  evidencueilcitert  on  croso-examination 
•ol  Bume  of  the  state'H  wltnesEMW  as  to 
what  partlcninr  place  the  f^amn  of  faro 
teetlfled  to  by  them  before  the  grand  jury 
was  condncted  was  clearly  Improper.  It 
was  not  proper  croBS-examlnation,  and 
raised  an  inquiry  that  could  not  be  per- 
mitted. If  that  Btep  were  taken,  the  en- 
tire BecretB  of  the  grand-jury  room  would 
be  opened  to  inquiry, and  the  policy  of  the 
law  on  that  Bubject  thwarted.  Thin  kind 
of  inrestlgatlnn  has  never  been  permitted 
In  any  case  that  I  have  been  able  to  find, 
nor  haa  counfiel  Betting  up  this  right  been 
able  to  fortify  It  by  a  single  decision  of 
any  court.  On  the  contrary,  whenever 
this  line  of  investigation  has  been  at- 
tempted, the  courts  have  decided  against 
It.  State  V.  Fasaet,  16  Conn.  458;  State 
V.  Baker.  20  Mo.  339;  People  v.  Hulbut,  4 
Denlo,  133.  Both  time  and  place  must  he 
alleged  In  every  Indictment;  but  the  only 
object  of  alleging  time,  unless  it  enters 
into  the  nature  of  the  offense,  is  to  show 
that  the  proaeoution  Is  not  barred  by  the 
statute  of  limitations;  and  generally  the 
only  object  ol  alleging  place  Is  to  show 
that  the  offense  was  committed  vlthin 
the  political  Bubdivlston  of  the  state  over 
which  the  court  has  criminal  jurisdiction. 
These  prIncipleB  are  elementary  and  statu- 
tory, and  need  no  cltatiou  of  authoritit^a. 
It  follows  that  there  was  no  error  In  tiie 
Judgment  appealed  from,  and  It  mnst  be 
afflrnied. 


MuNROic  T.  MuNBUE  et  aL 

(Supreme  CouH  cf  Oregon.  April  80,  1891.) 

Harriaqb  and  Divorce— Fradd — Dbsertiok. 

Facts  examined,  and  held,  that  plaintiff 
was  entftied  to  a  decree  dissolving  the  marriage, 
and  also  for  tl,4S7,  and  interest,  money  advant'ed 
at  defendant's  request,  t>efore  said  marriage,  up- 
on the  fraudulent  representations  and  statements 
of  the  defendant 
{Syllabus  by  the  Couit.) 

Appeal  from  circuit  court,  Washington 
county;  F.  J.  Tavlor,  Judge. 

This  is  a  suit  for  divorce.  Tlie  plaintiff 
has  also  joined  in  the  same  suit  a  claim  to 
recover  $1,487,  advanced  by  him  at  the  de- 
fendant's request  to  pay  off  a  certain 
mortgage  on  real  property  in  Washing- 
ton county  then  owned  by  defendant's 
mother,  and  for  other  equitable  relief.  It 
Is  charged  that  the  defendant  Induced  the 
plaintiff  to  pay  and  advance  ¥1,487  by 
means  of  fraudulent  statements,  prom- 
ises, and  representations,  all  of  which  are 
particularly  alleged.  The  answer  denies 
most  of  plaintiff's  allegations,  and  then 
recriminates  desertion  of  the  defendant  by 
the  plnintifT;  and  there  is  no  objection  that 
there  is  a  misjoinder  of  causes  of  suit. 
The  eoart  dismissed  the  complaint,  as  well 
as  the  defendant's  cross-compluint;  from 
which  decree,  dismissing  the  complaint, 
the  plaintiff  hoa  appeale(f. 

8.  B.  Hmton  and  Gilbert  &  Snow,  for 
appellant.  T.  H.  Tongue,  tor  respond- 
ents. 


Strahan,  r.  J.,  {after  Bt&ting  the  facts 
as  above.)  After  carefully  considering  the 
evidence  in  this  case,  we  have  no  doubt 
that  the  plaintiff  is  entitled  to  a  decree  of 
divorce  on  the  ground  of  desertion.  The 
parties  were  married  at  Vancouver,  and 
retamed  to  Portland,  where  they  spent 
one  night  together,  and  then  the  defend- 
ant returned  to  her  home  In  Washington 
county,  and  never  thereafter  lived  with 
the  plaitttlR,  and  It  satisfactorily  appears 
from  all  the  clrcumstancPB  that  at  the 
time  of  the  marriage  she  did  not  Intend  to 
do  BO.  It  Is  unnecessary  to  recapitnlate 
the  evidence.  It  must  be  painful  enough 
in  Its  details  to  both  parties.  The  plain, 
tiff  must  also  hare  a  decree  for  the  ¥1,487, 
and  ita  interest.  Justice  would  not  l>e 
complete  without  It.  This  money  was  ad- 
vanced at  the  request  of  the  defendant  up- 
on the  most  delusive  hopes  and  promises, 
which  she  did  not  intend  to  fulfill,  but 
they  were  made  only  lor  the  purpose  of 
overreaching  the  plaintiff  and  obtaining 
his  money.  Under  the  circumstances,  the 
so-called  release  executed  at  the  moment 
of  the  marriage  ceremony  cannot  be  per- 
mitted to  stand  in  the  way  of  this  result. 
It  was  a  part  and  parcel  of  the  same 
fraudulent  means  and  purpose  wlilcit 
characterised  d^endant's  conduct  with 
the  ptalntilf  in  all  of  these  transactions. 
Let  the  decree  of  the  court  below  be  re- 
versed, and  a  decree  he  entered  here  In  ac- 
cordance with  this  opinion. 


State  I.*<is.  Co.  v.  Orkgon  Bt.  A  Nat.  Co. 
(Supreme  Court  t^f  Oregon.   April  SO,  1891.) 

Partial  Assionmests—Aotionb— Partizs. 

1.  Where  the  value  of  property  destroyed  by 
flro  occasioned  by  the  act  of  a  wron^-doer  is  in 
excess  of  the  amount  of  insurance  money  paid 
thereon,  and  the  owner  assifms  his  claim  against 
the  wrong-doer,  to  the  extent  of  tlie  insurance 
money  paid,  to  the  insurer,  the  lattor  has  only  a 
Joint  interest  with  the  owner  in  a  single  cause  ol 
action,  and  cannot  sue  at  law  thereon  alone. 

3.  Code  Or.  8  asi,  which  provides  that  "if  the 
consent  of  any  one  who  should  have  been  joined 
as  plaintiff  cannot  be  obtained  lie  may  be  made  a 
defendant,  the  reason  thereof  being  stated  in  the 
complaint, "  does  not  apply  to  actions  at  law. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattock,  Judge. 

R.  Eukin  A  Bros,  and  Cox,  Teal  A  Minor, 
for  appellant.  W.  W.  Cotton  and  ZiorA 
Snow,  for  respondent. 

Lord,  J.  This  is  an  action  to  recover 
the  Hum  of  $ijl5,  paid  by  the  plaintiff  as  in- 
surance money  to  R.  J.  Rodgers  and  S. 
B.  Williamson  on  account  of  certain  hay 
valued  at  91,600  which  had  been  destroy (hI 
by  the  negligence  of  the  defendant.  To 
the  extent  of  the  insurance  money  paid 
thereon  Rodgers  and  Williamson  duly  as- 
signed to  the  plaintiff  their  claim  against 
the  detendant.  It  thus  appears  that  the 
total  value  of  the  property  destroyed  by 
the  negligent  act  of  the  defendant  was 
greatly  In  excess  of  the  amount  of  insur- 
ance money  paid  by  the  plaintiff  to  Rodg- 
ers and  Williamson  for  which  the  assign- 
ment was  taken.  As  assignee  of  a  portion 
of  such  claim  or  liability  against  the  de- 
tendant as  a  wrong-doer  the  plaintiD  has 
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bronK^t  tbIsacMon  In  ItBownname  for  its 
recovery.  The  question  is,  has  the  plain- 
tiff a  rtjtht  to  eue  alone  upon  auch  a  state 
of  facts?  A.B  In  this  state  It  Is  the  dietinc- 
tion  bntween  forms  of  action  at  law  only 
that  Is  aboliuhed,  and  not  the  distinction 
between  actions  at  law  and  suits  lu  equi- 
ty, as  in  several  of  the  Code  Btntes,  it 
Is  contended  that  the  assignment,  being 
of  a  portion  of  a  dalm  or  liability  in  tort, 
Is  purely  equitable,  and  can  only  be  en- 
forced In  equity  in  a  suit  lu  which  all  the 
parties  interested  iDthecauaeof  actlonnre 
made  iiartieH;  that,  by  reason  of  this, 
when  our  Code  provides  that  "every  ac- 
tion shall  be  prosecuted  In  the  name  of  the 
real  party  In  Interest"  in  actions  at  law 
It  applies  only  to  those  holdinK  the  legal 
right  or  title  nnd  not  those  holding  an  eq- 
nitable  right  or  title, — hence,  au  the  as- 
signment confers  merely  an  equitable  title 
upon  the  plaintiff,  it  can  only  be  enforced 
by  the  plaiutiff  by  a  suit  In  equity  In  his 
own  nnnie,  Jointly  wltii  Rodgers  and  Will- 
iamson as  plaintiffs,  or  as  defendants,  if 
they  refuse  to  Join,  because  the  plaintiff  has 
no  right  or  interest  which  is  recognized  ut 
law.  Bnt  the  subrogation  of  the  insuivr, 
upim  payment  ot  the  in^iurance,  to  the 
rights  and  remedies  ol  the  Insured — tiie 
party  holdinie  the  legal  title— to  the  extent 
of  such  payment  Is  purely  an  equitable  re- 
sult and  the  creation  of  equity,  which,  op- 
erating as  an  equitable  nHSlgnment.  au- 
thorizes the  plaintiff  to  bring  an  action  at 
law  In  the  name  of  the  insured  for  his  ben- 
efit. Why,  then,  may  not  the  plaintiff, 
under  the  provision  of  the  Code  cited, 
whether  lie  acquires  his  right  or  interest 
In  the  liability  of  the  defendant  for  its 
wrongfn!  net  by  an  assignment  purely  eq- 
uitable, or  by  subrogation  wlilch  oiieratus 
as  an  equitable  assignment,  pursue  his 
remedy  at  law  in  bis  own  name,  joining 
Rodgers  and  Williamson  as  pinintiffs, 
npon  the  same  principle  that  the  plaintiff 
could,  at  common  law,  bring  bis  action 
ut  law  in  the  name  of  the  Insured?  In 
either  case  the  slnglenens  of  the  action  is 
preserved  and  the  rights  ot  the  parties  are 
the  same,  the  remedy  only  being  varied  as 
it  may  be  affected  by  the  provisiou  of  tlie 
Code.  However  that  may  be,  there  is  but 
one  wrongful  act  con>plalnecl  of.  caui?lng 
onelossandcreating  butoneliubility,  Itls 
a  single  wrongful  act  giving  rlseto  but  one 
liability  upon  a  claim  which  Is  admissible. 
It  is  Immaterial  whether  the  insurer  ac- 
quires his  right  or  interest  tiy  subrogation 
or  assignment.  Wlien  the  property  de- 
Btmyed  exceeds  the  value  of  the  Inaurance 
money  paid,  he  only  acquires  a  Joint  right 
or  interest  with  the  ownvrofsuch  prop- 
erty in  a  single  cause  ot  action  or  liability. 
Where  there  is  but  one  liability  or  cause 
of  action,  those  united  in  interest  mustad- 
Just  their  loss  in  a  single  action.  "The 
logic  ot  the  general  requirement,'*  says 
Mr.  Bliss,  "  that  actions  should  be  brought 
in  the  name  of  the  real  party  in  interest, 
and  that  all  who  ai-e  united  In  interest 
should  unlt»  as  plaintiffs,  clearly  demands 
the  union  ol  the  assignor  with  the  assignee 
olapart."  Blias,  Code  PI.  §  lio.  Together 
they  constitute  the  renl  parties  in  luterest 
upon  a  claim  which  la  Indivisible.  "To 
hold  that  these  plaintiffs  cannot  unite  In 


'one  action,**  said  Lvoy,  J.,  "to  enforce 
what  Is  really  but  one  lialiillty  or  cause  of 
action,  but  Chatea<;h  must  bring  a  sepa- 
rate suit,  would  open  the  door  to  litiga- 
tion which  would  be  more  oppressive  to 
the  defendant,  and  whlHi  wonld  produce 
much  mischief."  Swarthout  v.  Railroad 
Co.,  49  Wis.  625.  6  N.  W.  Hep.  814.  Equally 
as  emphatic  is  Judge  Uit.lo.n  that  the  in- 
surance company  cannot  aue  the  wrong- 
doer, who  occasioned  the  loss,  In  Its  own 
name.  "The  wrongful  act."  he  said,  "  was 
single  and  Indivlaible,  and  gives  rise  to 
but  one  liability.  If  one  Insurer  may  sue, 
then  If  there  are  a  doven  each  may  sue, 
and  If  the  aggregnte  amoantof  allthepol- 
icles  falls  short  of  the  actual  loss  the 
owner  could  sue  for  the  balance.  This  Is 
not  permitted."  ^tna  Ins.  Co.  v.  Hanni- 
bal &  St.  J.  R.  Co.,  3  Dill.  1.  Likewiae 
Judge  Lawrrkck  said;  "If  the  property 
Is  burned  through  the  carelessness  of 
some  third  person,  can  such  person  be  lia- 
ble to  as  many  suits  as  there  are  insure 
ances?  Is  there  more  than  onecauseot  ac- 
tion against  him?  And  can  that  be  In- 
definitely divided?  Whatistlie  meuaure 
of  damages?  Is  it  the  injury  dtme  by  him 
to  the  property,  or  the  amount  the  Insur- 
ance companies  have  paid?  Clearly,  the 
former.  If  the  insurance  companies  have 
paid  more  than  the  actual  loss  they  can- 
not make  him  liable  tor  what  they  have 
paid.  He  Is  liable  to  the  owner  of  the 
property  for  the  injury  he  has  done  to  it, 
and,  although  a  wrong-doer,  it  Is  still  his 
rlglit  to  have  the  loss  adjusted  in  u  single 
suit."  Insurance  Co.  v,  Fi-ost,  87  III.  3^6. 
All  this  goes  to  show  that  In  cases  of  tlila 
sort,  where  the  wrongful  act  Is  single  and 
Indivisible,  there  ean  arise  but  one  liability 
or  cause  of  action.  While  at  common 
law  this  liability  would  be  enforced  in  the 
name  of  the  Insured  under  the  Code,  ex- 
cept where  the  insurance  company  haa 
paid  the  full  value  of  the  property,  theloss 
of  which  was  occasioned  by  the  negligent 
act  complained  of,  and  the  Insurer  by  rea- 
son thereof  haa  no  Interest,  the  Insurer 
and  owner  of  the  property  may  Join  to  re- 
cover the  whole  loss  In  one  action.  To- 
gether they  have  a  united  luterest  in  a  sin- 
gle cause  of  action  or  liability  to  which 
the  negligent  act  of  the  defendant  gave 
rise.  The  insurer  acquires,  not  a  new  and 
separate  cause  of  action,  but  only  a  right 
or  Interest  with  theownerof  the  property 
in  a  single  cause  of  action  or  liability,  and 
cannot  therefore,  in  such  case,  sue  In  his 
own  name  alone.  It  la  npon  this  princi- 
ple, which  preaerveg  the  indivisibility  of 
the  action  arising  out  of  one  lose  and  one 
liability,  that  under  the  old  practice  the 
action  would  have  been  brought  In  the 
name  of  the  Insured  for  the  benefit  of  all 
concerned,  but,  the  Code  requiring  the  ao 
tlon  to  be  brought  In  the  name  of  the  real 
party  in  Interest,  the  Insurance  compa- 
nies and  the  owners  of  the  property  de- 
stroyed, ctmstituting  auch  party,  would 
have  to  join  in  the  recovery.  In  other 
words,  the  insurance  companies  would  Join 
the  owner  in  bringing  one  action  to  deter- 
niine  the  liability  of  the  defendant.  But 
it  is  said,  If  the  owner  or  some  one  of  the 
companies  should  refuse  to  loin,  there  Is 
DO  authority  under  our  Code  In  actlona  at 
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law  to  compel  parties  jointly  luterested 
to  join  In  the  action.  Wblle  we  have  a 
section  which  provider  that  "of  the  par- 
ties to  the  suit  those  who  are  united  Id 
interest  must  be  Joined  as  plaiatifls  or  de- 
fendants, but  If  the  consent  of  any  one 
who  Hhould  hare  been  Joined  as  plaintiff 
cannot  be  obtained  he  may  be  made  a  de- 
fendant, the  reaHon  thereof  being  stated 
In  the  complaint,**  (section  381,  Code,)  it 
does  not  apply  to  actions  at  law.  In 
states  where  all  distinctions  between  law 
and  e<inUy  are  abolished,  aa  In  Wisconsin, 
where  there  Is  a  similar  provision  to  onr 
section  381,  enpra,  there  is  no  dlfflcnlty 
about  compellinK  parties  to  Join,  us  the 
rase  of  Pratt  v.  Radford,  62  Wis.  114.  8  N. 
W.Bep.606,  Illustrates.  Unless  the  parties 
united  In  Interest  are  willing  to  Join  there 
is  no  proTlston  In  our  Code  In  actions  at 
law  to  compel  them.  Ordinarily  reliance 
may  be  placed  upon  the  Interest  of  parties 
to  voluntarily  Join  when  they  are  united 
In  Interest,  bat  If  some  one  should  refuse, 
as  has  happened  in  cases  of  other  sort, 
resort  will  have  to  be  souKhtln  equity  un- 
til the  legislature  sbnll  obviate  the  diffi- 
culty, it  any  change  Is  desirable.  To  allow 
separate  actions  to  be  brought  where 
there  Is  but  oneUabllity  would  be  IllogicEU, 
and  contrary  to  establlfhed  legal  princi- 
ples, and  would  be  productive  of  mischief 
and  oppression.  As  the  court  said  in 
Swarthout  v.  Railroad  Co.,  supra:  **  Por 
a  siUKle  wrongful  act  which  gave  rise  to 
but  one  liability  the  defendant  might  be 
harassed  with  a  dozen  different  actions." 
As  well  on  principle  as  to  avoid  useless 
litigation  tbls  ought  not  to  he  permitted. 
The  Judgment  must  be  affirmed. 

(»  Or,  H7)  — — 

Haedwick  v.  Statb  Ins.  Co. 
(Supreme  Court  of  Oregon.    April  80,  1881.) 
Insubancb — Obal  C0NTBA.OT — Aono!(. 

1.  In  an  action  on  an  iosuranoe  policy  the 
onnpLaint  must  state  that  plainUfl  had  an  insar- 
sble  Interest  in  the  premises,  filing  which  a 
oause  of  action  Is  not  stated. 

2.  Where  application  is  made  for  iDsuranoe, 
sod  the  premium  fixed,  and  the  agent  orally  agrees 
that  in  consideration  of  the  necessary  delay  in 
pTocurlnfc  the  execution  of  the  policy  tlie  insur- 
anoe  shall  besln  from  the  date  of  the  application, 
this  la  a  Tulid  ctntract  of  insuranue,  on  which  a 
recoveiy  may  be  had  if  the  property  is  destroyed 
before  uie  policy  issues,  aad  not  a  mere  agree- 
ment for  a  contract,  to  be  exeonted  by  execution 
and  delivery  of  the  policy. 

8.  While  the  Insurer,  in  the  absence  of  a  pro- 
vision to  that  effect,  in  the  contract,  cannot  de- 
mand the  premiums  before  the  policy  issues,  in 
an  action  for  breach  of  the  oral  oontract  to  insure 
the  plaintiff  most  alleite  and  prove  payment  or 
tender  of  the  premium  before  be  can  recover. 

4.  Whore  there  is  ovidouce  that  plaintiff  had 
no  knowledge  of  any  limitations  on  tho  agent's 
authority,  and  the  c^urt  has  properly  Instructed 
<Bi  the  law  of  agency,  it  Is  not  error  to  leave  it 
to  the  Jury  to  determine  whether  the  agent  had 
authority  to  make  the  ml  oontraot  sneaon. 

Appeal  from  circuit  court,  Yamhill  coun- 
ty; R.  P.  BoiHR,  Judge. 

This  Is  an  action  to  recover  the  sum  of 
$l,00u  on  a  preliminary  oral  contract  of 
Insurance,  alleged  to  have  been  made  by 
defendant.  The  complaint.  In  subBtance, 
alleges  that  on  March  6, 18S9,  dofendunt 
executed  and  delivered  to  plaintiff  Its  cer- 


(Or. 

tain  policy,  by  which  It  agreed  to  and  did 
inaure  against  loss  by  fire  (or  the  term  of 
three  years  from  that  date  the  following 
described  property, to-wit:  "On  plaintiff's 
dwelling  or  residence,  $700 :  on  beds  and 
bedding,  wblle  In  said  house,  $200;  on 
household  furniture  In  said  house,  the snm 
of  $100."  That  at  the  time  of  the  deliv- 
ery of  the  policy  the  plaintiff  paid  defend- 
ant  $5Incu8h,and  delivered  to  It  his  notea 
for  the  balance  of  premium  to  be  paid  on  the 
policy,  to- wit,  $25.  That  afterwards  some 
qucRtlon  or  dispute  arose  in  regard  to  tb« 
validity  of  the  policy  on  the  grounds  that 
the  property  was  described  as  a  dwelling- 
house  or  residence,  when  In  fact  It  was  a 
hotel  or  boarding-house.  That  the  dis- 
pute was  finally  settled  as  follows:  The 
plaintiff  agreed,  through  the  agent  of  de- 
fendant ac  Newburg,  Dr.,  viz.:  N.C.  Maris 
to  surrender  up  the  said  policy  for  cancel- 
lation, and  to  make  application  tfaroagb 
Bald  agent  for  a  uew  poUcyfor  the  term  of 
one  year,  and  to  pay  as  a  premium  thereon 
$44,  In  addition  to  the  $5  already  paid, 
and  defendant  was  to  surrender  to  plain- 
tiff the  notes  executed  by  him  lor  cancella- 
tion. That,  pursuant  to  said  agreement, 
plaintiff  did  aurrender  up  said  policy,  and 
on  the  20th  day  of  July,  3889,  made  an 
application  for  a  uew  one.  which  was  re- 
ceived and  agreed  to  by  defendaut*sagent, 
with  the  ugreement  on  his  part  that  the 
new  policy  nbould  be  executed  and  deliv- 
ered as  soon  as  could  conveuleutly  be 
done,  and  the  additional  premium  of  $44 
should  he  paid  on  the  delivery  of  the  poli- 
cy. That  It  was  agreed  that,  Inasmaeh 
as  Itwould  take  some  time  to  execute  and 
return  the  new  policy  from  Salem,  the 
principal  ofUce  of  defendant,  the  insurance 
should  commence  on  the  20th  day  of  July, 
1SS9,  at  the  hour  of  12  o'clock  u.,  and.  In 
case  said  property  should  be  destroyed  by 
fire  before  said  policy  could  be  delivered  to 
plaintiff,  the  snm  of  $1,000— the  amount 
thereof— was  to  bA  paid  as  though  It  had 
already  been  delivered,  and  the  policy  was 
to  run  from  said  date.  Instead  of  the  act- 
ual day  of  Its  execution  or  delivery. 
That  owing  to  the  aickness  of  defendant's 
agent,  who  received  the  application,  the 
policy  was  not  written  out,  exeeoted,  or 
delivered  to  plaintiff.  That  on  August  18, 
l}i89,  the  property  was  destroyed  by  fire, 
anddefenaaut  refused  to  execute  ordeliver 
the  policy  as  agreed  to,  and  refused  to  pay 
for  said  loss.  A  general  demurrer  was 
filed  to  the  complaint,  which,  being  over- 
ruled, defendant  answered.  The  answer 
admits  the  execution  of  the  first  policy, 
but  denies  In  toto  everything  in  the  com- 
plaint relating  to  the  alleged  contract  to 
Insure  the  property  by  a  second  or  new 
policy,  and  affirmatively  alleges  that  Maris 
had  no  authority  to  make  any  contract 
or  agreement  for  or  on  behalf  of  defend- 
ant, which  plaintiff  well  knew.  A  trial  re* 
suited  in  a  verdict  and  Judgment  In  favor 
of  plaintiff  for  the  sum  of  $1,000,  from 
which  this  appeal  Is  taken. 

Geo.  H.  Burnett  and  W.  W.  Tbay&r^  for 
appellant.  Cnples,  Burley  A  Allen  and 
Jamea  McCain,  for  respondAut. 

Bran,  J.,  (alter  Btatinje  the  fhcta  as 
above.)  It  la  contended  by  appellant  that 
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tbe  complaint  dow  not  state  facts  suffl* 
dent  to  couutltntH  a  caaiie  of  action,  tie- 
cause  (1)  It  <lot«  not  allege  tbat  the  plain- 
tin  had  any  Ineorable  IntereBt  Id  the  prop- 
erty At  the  time  of  tbe  loaa;  (2)  It  appears 
that  both  parties  contemplated  an  ui:ree> 
roentin  writing,  which  was  never  execut- 
ed; and  (3)  it  is  not  alleged  that  plaliititt 
either  paid  or  tendered  the  premium 
agi'eed  upon  for  the  second  policy.  The 
role  la  well  settled  that  In  fire  Insurance 
the  assured  most  have  an  insorable  Inter- 
est In  the  property  both  at  the  time  of  the 
insurance  and  at  the  time  of  the  loss. 
In  the  <;a8e  of  Rase  v.  insurance  Co., 
23  N.  Y.  516,  It  was  distinctly  enunciated 
that  a  policy  obtained  by  n  party  who 
bas  nti  Interest  In  the  subject  of  Inaurance 
Is  a  mere  wager  policy.  It  was  said  la 
that  case  that,  aside  from  anthortty,  this 
question  woald  seem  easy  of  solution. 
Such  policies,  If  valid,  not  only  afford  fa- 
cilities for  a  demoralizing  system  of  ftam- 
In^T  but  furnish  strong  temptations  to 
the  party  interesxed  to  bring  about  the 
event  insured  against.  In  respect  to  In- 
surances against  Are,  the  obvious  tempta- 
ttos  presented  by  a  wagering  policy  to 
tbe  commission  of  the  crime  of  arson  has 
generally  led  the  courts  lo  hold  sui-h  poli- 
cies void.  The  contract  of  insurance  Is 
one  of  Indemnity  only,  and,  unless  the 
plaintiff  bas  an  insurable  interest  In  the 
property  at  the  time  of  the  loss,  he  cannot 
be  Injured  In  any  way.  Howard  v.  Insur- 
ance Co.,  3  Denio,  3U1;  Murdock  v.  Insur- 
ance Co..  3  N.  Y.  m  The  plaintiff's  right 
to  maintain  this  action  depending  upon 
his  having  an  insurable  Interest  in  the 
property  at  the  time  of  the  loss.  It  follows 
that  his  complaint  must  contain  an  aver- 
ment of  such  interest  In  order  to  state  a 
eanse  of  action.  Freeman  v.  Insurance 
Co.,  14  Abb.  Pr.  S98:  Fowler  v.  Insurance 
Co.,  26  N.  Y.  422;  Quarrier  v.  Insurance 
Co.,  10  W.  Ya.  5l>7.  In  Chrlsman  r.  Insur- 
ance Co.,  16  Or.  283,  18  Pac.  Rep.  466.  It 
was  held  by  this  court  that,  the  pluliitlff's 
Interest  in  the  property  insured  being  one 
of  the  essential  facts  upon  which  his  right 
of  recovery  depends.  In  an  action  founded 
on  a  policy  against  damage  by  fire  such 
interest  must  be  alleged  in  the  complaint. 
In  that  case  the  question  was  raised  on  a 
motion  of  the  d^endant  for  Judgment  not- 
withstanding the  verdict,  and  the  coui't 
held  the  objection  fatal.  The  complaint 
before  us  falls  to  allege  that  plalntm  had 
any  Interest  In  the  property  destroyed, 
either  at  the  time  the  Insurance  is  alleged 
to  have  been  effected  or  at  the  time  of  the 
loss.  Nor  is  there  any  snfUcIcnt  allegation 
of  an  Insurable  interest  at  the  time  the 
first  policy  wos  Issued.  The  allegation 
that  defendant  insured  his  dwellinK-huuse 
or  residence  Is  an  Insutflcient  allegation  of 
this  interest,  and  the  more  obviously  su 
as  it  is  not  alleged,  even  In  this  way,  that 
the  beds  and  bedding  and  household  fur- 
niture in  the  bouse,  which  were  also  In- 
snred,  were  his.  It  Is  not  averred,  either 
directly  or  indirectly,  that  on  July  20, 1889, 
at  the  time  the  contract  upon  which  this 
action  Is  founded  Is  alleged  to  have  been 
made,  plaintiff  had  any  Interest  In  the 
property  whatever,  nor  that  he  had  any 
interest  at  the  time  of  tbe  loss.  Without 


these  allegations  the  complaint  falls  to 
state  a  cause  of  action.  The  decisions,  as 
far  as  we  have  been  able  to  ascertain, 
without  exception  sustain  the  position 
that  In  cases  of  this  kind  thecomplaiut 
must  distinctly  allege  an  insurable  inter- 
est when  the  policy  Is  taken  out,  and  also 
when  the  property  was  damaged  by  fire. 

The  next  objection  made  to  the  com- 
plaint Is  that  It  appears  that  both  parties 
contemplated  au  agreement  In  writing, 
which  was  never  executed,  and  hence  It  is 
argued  there  was  no  contract.  We  do 
not  understand  this  action  to  be  based 
upon  an  oral  contract  of  insurance,  but 
uuon  un  alleged  preliminary  oral  con- 
tract, by  which  it  was  agreed  that  defend- 
ant should  insure  plaintiff  upon  the  prop- 
erty for  one  year,  for  the  sum  and  at  tbe 
rate  agreed  upon,  from  the  time  of  mak- 
ing the  contract ;  and  that  a  policy  should 
thereafter  be  made  out  by  the  defendant 
company,  at  Its  homo  office,  to  take  effect 
from  that  time.  That  such  a  contract  Is 
valid  and  binding  on  an  Insurance  com- 
pany when  ma<le  within  the  real  or  ap- 

garent  scope  of  the  agent's  authority,  has 
een  too  often  decided  to  leave  It  an  open 

Juestlon.  Thus.  In  City  of  Davenport  v. 
nsurance  Co.,  17  Iowa,  276,  an  agreement 
of  insurance  was  entered  into  between  the 
parties,  by  their  agents,  un  the  20th  of 
March,  the  insurance  to  date  from  noon 
of  that  day,  tue  policy  to  be  executed  and 
delivered  the  next  day.  On  the  night  of 
the  same  day  the  property  was  destroyed 
by  fire.  On  the  morning  of  the  2l8t  the 
policy  was  executed  and  delivered  and  re- 
ceived In  perfect  accord  with  the  agree- 
ment, both  parties  being  Ignorant  of  the 
lire.  Held  that  the  company  was  liable 
for  the  loss.  Su,  in  Audubon  v.  Insurance 
Co..  27N.  Y.  216,  It  appeared  that  plain- 
tiffs sent  certain  of  their  engravings  to  a 
bookbinder,  on  Saturday,  to  be  bound, 
and  in  tbe  aftnrnoim  of  the  same  day  sent 
their  agent  to  defendant's  oSlce  to  effect 
an  Insurance  on  them,  at  a  valuation  of 
$1,500,  for  one  month.  It  appeared  that 
on  January  lOtli  preceding  the  defendants, 
by  en  ordinnry  policy,  had  Insured  plain- 
tiff on  certain  sets  of  the  same  work,  at 
the  same  bindery,  for  one  month, at  a  val- 
uation of  91.000.  the  premium  being  at  the 
rnte  of  80  cents  per  flOO.  That,  when 
plaintiff's  agent  applied  to  dcfjudant's 
secretary  for  the  inaurnnce,  and  asked 
him  If  defendant  would  insure  the  proper- 
ty, the  secretary  replied,  "We  wlll;'*aud 
agreed  that  the  pt>llcy  would  be  sent  to 
plaintiffs  on  the  following  Monday.  The 
engravings  were  burned  on  tbe  following 
Sunday,  and  defendant  refused  to  Issue  or 
deliver  the  policy.  Held,  that  the  insur- 
ance took  effect  from  the  date  of  the  oral 
application,  and  tlie  company  was  liable 
for  the  loss,  notwlthstandlnt;  no  dcHuite 
agreement  was  made  as  to  tbe  premium. 
So,  In  Fish  V.  Cottenet,  44  N.  Y.  .5:18,  It  ap- 
peared that  on  October  20, 1SR4,  the  plain- 
tiff  applied  to  Wllber,  as  agent  of  defend- 
ant, to  insure  him  upon  brewery  buildings 
agamst  losd  and  damage  by  fire,  to  the 
amount  of  $5,000;  and  It  was  there  ver- 
bally agreed  between  the  plaintiff  and 
Wllber,  who  assumed  to  act  in  behalf  of 
the  company,  that  the  company  from 
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that  time  forth,  and  for  the  space  of  one 
year  therefrom,  would  Insure  the  plaintiff 
upon  the  brewery  buildings  against  Ions 
and  dama^  by  fire,  the  sura  of  95.000, 
and  would  deliver  its  policy  ol  Insurance 
accordingly,  and  that,  when  requested, 
plnintlft  would  pay  the  premium.  The 
plaintiff  after  thla  frequently  called  upon 
wilber  to  get  the  policy,  and  npon  each 
and  every  occasion  Wilber  said  the  policy 
had  not  yet  come,  but  that  it  would  come; 
that  he  need  not  give  himself  any  trouble 
nboutlt;  and  that  he  wasjastas  much 
insured  as  if  he  hnd  the  policy.  The  plain- 
tiff acted  In  good  faith,  and  relied  upon 
the  agreements  and  etatements  or  Wilber. 
On  January  2i,\im,  the  buildings  were 
destroye<l  by  fire.  Held,  that  defendants 
were  liable  for  the  loss,  although  no  poli- 
cy of  Insurance  upon  the  buildings  was 
ever  delivered  by  the  company  to  the 
plaintiff;  nor  was  the  premium  ever  de- 
manded or  paid ;  nor  did  Wilber  ever  com- 
municate to  the  company  the  application 
of  the  plaintiff  for  tusurance,  nor  the 
agreement  made  with  him.  In  Angell  t. 
Insurance  Co.,  59  N.  T.  171,  the  plaintiff 
entered  Into  an  agreement  with  the  agent 
of  the  defendant  company  to  Insure  his 
building  for  91,000  for  three  years  for  the 
sum  of  9^0,  and  to  make  out  and  deliver  a 
pulley,  the  premium  to  be  paid  when  the 
liolicy  was  delivered.  The  agent  did  not 
make  out  the  policy,  and,  the  premises 
haring  been  destroyed  by  fire,  the  plain- 
tiff  tendered  the  premium,  and  demanded 
the  policy.  The  defendant  refused  to  exe- 
cute or  deliver  the  policy,  and  an  action 
was  brought  to  recover  for  the  breach  of 
the  contract  to  Insure,  and  the  court  held 
thecompany  liable.  Guovhr,  J.,lndellver- 
ing  the  opinion  of  the  court,  said :  "The 
counsel  fur  tbe  appellant  is  mistaken  in 
supposing  the  action  based  upon  an  oral 
contract  of  insurance  for  three  years. 
There  was  not  sufficient  eTldence  to  show 
that  Carpenter  was  authorized  to  make 
such  a  contract  for  the  defendant.  It 
was  alleged  In  the  complaint,  and  the  evi- 
dence tended  to  prove,  that  a  preliminary 
contract  was  made,  by  which  It  was 
agreed  that  the  defendant  should  Insure 
the  plaintiff  upon  the  property  against 
damage  by  Are  for  a  sum  and  at  a  rate 
agreed  upon,  for  the  term  of  three  years 
from  the  time  of  making  the  contract, 
and  tliat  n  policy  sliould  shortly  there- 
after be  made  out,  to  take  effect  from 
that  time. "  Without  stopping  to  quote 
from  other  authorities  uixm  this  ques- 
tion, It  Is  safe  to  say  that  In  all  eases 
where  parol  contracts  of  this  kind  are  not 
prohibited  by  statute,  a  parol  contract  of 
insurance  is  valid  and  binding,  as  well  as 
par{»l  contracts  to  effect  an  tusurance  by 
issuing  policies;  and  the  latter  class  oT 
contracts  will  be  enforced  by  compellinir 
specific  performance  by  the  company,  or 
In  an  action  for  the  breach  of  the  agree- 
ment, In  either  of  which  n  recovery  for  a 
loss  of  the  property  agreed  to  be  insured 
will  be  awarded  the  plaintiff.  Ellis  v.  In- 
surance Co.,  ."iO  N.  Y.  402;  AnReil  v.  Insur- 
ance Co.,  ri9  N.  Y.  171 ;  .May,  Ins.  §  565.  In 
such  case  the  risk  attaches  from  the  date 
of  the  application,  or  from  the  time  des- 
ignated a»the  commencement  of  the  risk ; 


and  the  only  effect  that  can  be  given  to 
the  arlditlonal  promise  to  execute  a  writ- 
ten pulley  is  that,  upon  tbe  tender  of  such 
a  policy,  and  a  demand  of  tbe  premium, 
the  oral  contract  should  cease.  1  Wood, 
ins.  §  4;  Kelly  v.  Insurance  Co.,  10  Bosw. 
S2;  Insurance  Co.  v.  Shaw,  94  L'.  H.  574; 
Sanborn  v.  Insurance  ('o.,  16  Gray,  448; 
Ilaptist  Church  v.  Insurance  Co.,  19  N.  Y. 
»05;  King  v.  Insurance  Co.,  58  Wla.  SOS.  17 
N.  W.  Rep.  S97;  Putnam  y.  Insurance  Co., 
123  Mass.  324.  That  contracts  of  insur- 
ance are  not  usnally  made  In  this  Avay  is 
no  evidence  that  they  cannot  be  so  made. 
As  was  said  by  Comstock,  J.,  In  Baptist 
Church  V.  Insurance  Co..  supra:  "There 
Is  ni>thlng  in  the  nature  of  insurance 
which  requires  written  evidence  of  the 
contract.  To  deny,  therefore,  that  parol 
agreements  to  Insure  are  valid,  would  be 
simply  to  adlrui  the  Incapacity  of  parties  to 
contract  where  no  such  Incapacity  exists, 
according  to  any  known  rule  of  reason  or 
of  law."  It  seems  now  well  settled  that. 
If  an  application  is  made  for  inaurance, 
whether  in  writing  or  by  parol,  and  tl>t> 
risk  Is  accepted,  the  contract  Is  complete, 
and  the  risk  attaches  from  the  date  of 
the  appHcutloQ  or  from  the  time  dusignat- 
ed  as  the  commencement  of  tbe  risk,  aod 
thecompany  would  be  liable  for  loss  If  it 
occurred  after  that  and  before  tbe  con- 
tra'-.t  was  consummated  by  the  formal 
execution  and  delivery  of  the  policy.  4 
Field,  Lawy.  Briefs,  2^^,  and  cases  there 
cited.   1  Wood.  Ins.  §  20. 

The  next  objection  to  tbe  complaint  is 
that  it  Is  not  alleged  that  plaintiff  paid 
or  tendered  the  premium  agreed  to  be 
paid,  and  It  Is  contended  that  the  pay- 
ment or  tender  of  the  premium  by  blm  Is 
a  Condition  precedent  to  his  right  to  re- 
cover. From  an  examination  of  tbe  cases 
heretofore  cited,  when  actions  have  been 
brought  and  sustained  on  prellmloary 
parol  contraeta  to  insure,  it  will  be  seen 
that  in  nearly  all  of  them  the  premium 
was  not  paid  or  tendered  until  after  the 
loss,  when  the  premium  was  tendered, 
and  the  policy  demanded.  It  is  not  con- 
sidered eeseutial,  unless  expressly  required 
by  the  agent,  that  tbe  premiam  should  be 
paid  at  the  time  the  oral  contract  Is  en- 
tered Into,  In  order  to  constitute  a  valid 
contract  to  Insure.  "The  rule  Is,"  says 
Mr.  Wood,  "that  in  case  of  a  mere  oral 
contract  of  Insurance,  supported  by  a 
sufficient  consideration,  which  Is  to  take 
effect  forthwith,  although  It  may  be  en- 
tered Into  contemporaneously  with  an 
agreement  by  the  insurer  to  deliver,  and 
the  assured  to  accept,  subsequently,  as 
a  substitute  therefor,  a  wrirtcn  policy 
hy  the  former,  in  tbe  form  usually  adopted 
by  them,  becomes  binding,  and  remains 
In  force  until  the  delivery  or  tender  of  such 
policy.  Until  then,  the  condition  usually 
inserted  In  such  policies,  requiring  prepay- 
ment of  the  premium  to  make  them  binding, 
unless  expressly  adopted  by  the  parties  in 
such  oral  c<mtract,  forms  no  part  of  the 
insurance  between  them.  A  mere  demand 
of  the  premium,  without  insisting  upon  it. 
or  tendering  n  valid  policy,  does  not  ter- 
minate the  oral  luMurance."  1  Wood.  Ins. 
§  30.  In  a  leading  case  upon  this  qnestlun 
a  defective  policy  was  tiumed  and  deliv- 
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ered  to  plalntilT  after  a  Iohs  bad  occurred 
and  the  premium  paid.  The  plalDtiff,  ad- 
mitting that  the  pulley  was  Invalid, 
brouKtat  an  action  upon  the  oral  contract. 
The  defendant  denied  its  liability  under 
the  oral  contract  because  the  premium 
was  not  paid  until  after  the  lost),  when 
the  policy  required  It  to  be  paid  before  the 
risk  attaciied.  The  action  was  upheld, 
and  a  recovery  permitted  under  the  oral 
contract.  Bobebtbon,  J.,  speaking  on 
tbla  qaeation,  said:  "The  defendants  at 
the  timeTof  the  loss]  cuald  have  sued  him 
[plaintiff]  lor  the  premium,  and  recovered. 
There  was  no  reason  why  they  should 
not  be  equally  held  fur  the  insurance,  an- 
iess,  upon  a  tender  of  the  policy  and  a 
peremptory  demand  bythemlor  the  premi- 
um, the  plaintiff  had  refused  to  pay  it. 
*  *  *  It  Is  clear  that  (or  such  premium 
the  defendants  intended  to  have  taken 
the  risk.  They  had  a  right  to  atop  the 
credit  for  the  premium  and  the  oral  con- 
tract by  preseutiog  a  perfect  policy  and 
demanding  the  former.  They  did  not  exer- 
cise the  right,  and,  when  a  loss  occurred, 
they  seek  to  evade  It."  Kelly  v.  Insur- 
ance Co.,  10  Bosw.  See,  also,  opinion 
uf  Denio,  C.  J.,  In  Audubon  v.  Insurance 
Co.,  supra,  In  which  he  says:  "It  Is  true 
that  In  this  case  the  consideration  was  not 
paid,  but  the  owners  of  the  property  were 
ready  to  pay  it  when  the  policy  should  be 
delivered.  In  the  mean  time  it  was  a  debt 
against  the  owners,  lor  which  credit  was 
gi^en  nntil  delivery  of  the  policy. "  The 
current  of  decisions  seem  to  be  that  the 
premium  Is  not  payable,  unless  expressly 
made  so  by  the  con  tract,  until  the  policy 
IsHues;  and  then  the  aseured  must  accept 
the  policy  and  pay  the  premium.  City  ot 
Davenport  v.  Insurance  Co.,  supra ;  H  am- 
llton  v.  Insurance  Co.,  5  Pa.  St.  339;  Insur- 
anceCo.  v.Kobin8on.25Ind.ij36.  ItfoUows, 
theretore,  that  plalntiR  was  not  compelled 
to  pay  or  tender  the  premium  before  the 
loss,  In  order  to  recover;  bat.  since  this 
is  BO  action  to  recover  damages  tor  the 
breach  of  an  alleged  oral  contract,  by 
which  it  was  agreed  that  defendant  should 
insure  plaintiff'^  property  from  the  time 
of  making  the  contract,  and  that  a  policy 
ahoDld  thereafter  be  lasued  by  defendant, 
to  take  effect  from  that  time,  it  neceasarily 
follows  that  before  plaintiff  can  recover 
for  such  breach  he  must  allege  and  pruve 
performance,  or  an  ofler  of  performance,  of 
the  contract  on  hia  part.  The  payment  of 
the  premium  was  by  the  contract  a  condi- 
tion precedent  to  his  right  to  the  policy. 
There  could  be  no  breach  ot  the  contract 
on  the  part  of  defendant  until  payment  or 
tender  of  the  premium  by  plaintiff.  The 
delivery  of  the  policy  and  payment  ot  the 
premium  were  to  be  coucurrent  acta,  and 
neither  party  could  insist  upon  perform- 
ance by  the  other  without  pevformance  ur 
an  offer  to  perform  on  his  part.  The  de- 
lendant  had  uo  right  to  demand  the 
premium  until  it  tendered  the  policy,  nor 
the  plaintiff  the  policy  until  he  paid  or 
tendered  the  premium ;  and  hence  there 
cuuld  be  no  breach  of  the  contract  by  de- 
fendant until  such  paymeut  or  tender. 
The  complaint  falls  to  allege  the  tender  or 
payment  of  the  premium  by  plaintiff,  or 
any  facta  which  will  excuse  a  tender;  and 


hence  does  not  show  a  breach  of  the  con- 
tract by  the  defendant,  or  state  a  cauue  ot 
action.  From  the  views  already  expresstMl 
the  case  must  be  reversed,  but  fixe  proba- 
bility of  anothertrlal  renders  it  Important 
that  we  examine  the  other  assignments  of 
error. 

In  the  ruling  of  the  court  sustaining 
the  motion  to  strike  out  that  portion  of 
the  answer  alleging  that  the  action  was 
not  commenced  within  six  months  after 
loss,  and  refusing  to  give  the  Instruction 
asked  by  defendant,  to  the  same  effect, 
there  was  no  error.  This  action  is  not 
based  upon  the  terms  of  any  policy,  but 
upon  the  breach  of  a  contract.  Although 
plaintiff  testified  that  the  policy  to  be  is- 
sued was  to  l>e  In  terms  the  same  as  the 
former  one,  except  as  to  length  of  time  and 
amount  of  premium,  defendant  refused  to 
Issue  or  deliver  the  policy  according  to 
contract,  and  hence  this  action.  Having 
failed  to  Issue  the  policy,  it  can  claim  no 
exemption  from  liability  on  account  ot 
any  provisions  the  policy  might  or  would 
have  contained  had  it  been  issued 

The  other  errors  alleged  are  in  giving 
and  refusing  certain  Instructions.  In  or- 
der to  a  correct  understanding  ot  the 
questions  involved,  a  brief  reference  to 
some  of  the  facta  la  necessary.  About  Ju- 
ly 1,18S9,  plaintiff  ascertained  from  agents 
o!  other  insurance  companies  that  there 
was  some  doubt  about  the  validity  of  the 
policy  issued  by  defendant  In  March,  be- 
cause the  building  was  deacribed  aa  a 
dwelling,  when  In  fact  It  was  an  hotel  or 
boarding -house.  Ue  applied  to  Marls,  de* 
feudant's  agent  at  Newberg.  tor  informa* 
tion  about  the  matter,  and  was  told  that 
the  policy  was  not  valid,  and  the  compa- 
ny would  not  continue  the  risk.  He  then 
told  Maris  that  he  would  like  to  cancel 
the  policy,  and  get  hlB  notes  back,  and 
Marls  malA  he  would  write  to  the  compa- 
ny about  the  matter.  Maria  waa  defend- 
ant's agent  at  Newberg,  with  an  ofBce 
and  sign  out  aa  agent  of  State  Insurance 
Company.  The  evidence  tended  to  show 
that  be  waa  engaged  In  soliciting  Inaur- 
ance,  delivering  policies,  taking  applica- 
tions fur  insurance,  collecting  and  remit- 
ting money,  and  doing  otiier  businrsa  In 
relation  to  insurance,  and  generally  hold- 
ing himself  out  as  the  agent  of  defendant. 
That  by  his  commission  of  appointment 
he  was  given  "authority  to  solicit  and 
receive  applications  for  Insurance  on  such 
property  in  such  amounts  and  at  such 
rates  as  are  permitted  by  the  rules  and 
Inatructiona  furulahed  by  the  company, 
and  not  otherwise,  and  to  receive  and 
transmit  the  premium  therefor;**  but 
there  was  no  evidence  that  plaintiff  had 
any  knowledge  of  this  commisslun,  or  of 
any  limltatiun  on  Marls'  autliurity,  ex- 
cept that  he  did  not  write  policiee.  but  he 
supposed  Maris  was  the  general  agent  of 
defendant.  In  accordance  with  hia  under- 
standing with  plaintiff,  Marls  wrote  to 
defendant.  Inclosing  a  diagram  of  the 
property,  and  In  reply  received  a  letter  giv- 
ing the  terms  upon  which  the  old  policy 
would  be  canceled,  and  alnu  the  terms  up- 
on which  a  new  one  would  Issue.  On  Ju- 
ly 2()th  Marls  called  upon  plaintiff,  and 
showed  him   the  letter,  and  plaintiff 
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agreed  to  cancel  the  old  policy,  and  take 
out  a  new  one,  on  the  terms  stated  in  the 
letter,  and  did  surrender  up  the  old  policy 
to  Maris.  The  detalln  ol  the  contract  or 
agreement  between  Marls  and  plalntlfl 
were  queatlunB  uf  fact  for  the  Jury,  and 
are  not  necessary  for  tu  to  consider,  far- 
ther than  stated.  On  the  trial  fn  the  court 
below  the  defendant  denied  the  authority 
of  Marls  to  make  the  contract  sued  on, 
and  this  was  one  of  the  principal  laHues  In 
the  case.  On  this  question  the  court  In- 
structed the  Jury  that,  **  as  to  whether  or 
not  Marls  made  the  contract  sued  on,  and 
whether  he  had  authority  to  make  It,  It 
made,  are  questions  of  fact  for  the  Jnry  to 
determine  from  the  evidence."  Consid- 
ered by  Itself,  this  Instruction  la  not  strict- 
ly correct.  The  scope  of  an  agent's  au- 
thority la  not  wholly  a  question  of  fact, 
but  one  of  law  and  fact.  2  Wood,  Ins- 
9  970.  But  this  instruction  must  be  con- 
strued In  connection  with  the  entire 
charge  ol  the  court,  and,  viewed  In  that 
connection,  we  think  itls  unobjectionable. 
The  Jury  were  instructed  fully,  and.  In  the 
absence  of  objection,  we  muat  assume  cor- 
rectly, as  to  the  law  of  agency  applicable 
to  the  facts  of  this  case.  The  detached 
portion  of  the  charKe  objected  to  was  In 
effect  saying  to  the  Jury  that,  "whether 
Marls  had  authority  under  the  law  cw 
given  to  you,  to  make  the  contract  sued 
on,  if  made  at  all.  Is  a  question  of  fact  for 
you  to  determine  from  the  evidence,"  and 
in  this  we  think  there  was  no  error.  The 
defendant  requested  the  court  to  Instruct 
tlie}ur.Y;  "If  Mr.  Marls,  aa  agent  of  the 
defendant,  only  had  authority  to  receive 
applications  for  insurance,  and  transmit 
tuein  to  the  defendant  at  Its  home  ofHce, 
and  collect  the  premium,  and  was  the 
medium  through  which  policies  were  de- 
livered to  parties  Insured,  the  plalntlN 
would  not,  upon  these  facta,  be  Justifind 
in  treating  him  as  having  authority  to 
mtike  contracts  uf  insurance  binding  upon 
tiie  company,  because  the  very  fact  that 
tlie api>llcation  Is  required  to  be  made  and 
forwarded  to  the  company  Is  notIf^e  that 
the  plaintiff  rcHcrvoB  the  right  to  Judge 
and  determine  lor  itspll  whether  or  not 
the  risk  shall  be  taken."  This  request 
may  be  conceded  to  be  good  law,  bnt,  as 
applied  to  the  facts  (if  this  CHKP,  we  think 
it  was  nruperly  refuaed.  As  we  read 
the  record,  plnintlft  claims  that  he  had  no 
knowledge  of  tlie  limitation  on  the  pow- 
ers ol  Maris,  nor  tlint  h\»  duties  were  only 
to  receive  applicationfl  for  InBnrniic,  and 
forwar.l  them  to  the  home  olHce.  It  Is 
true  plaintiff  knew,  perhnps,  that  Marls 
did  not  write  pollclpH;  but  that  ho  knew 
the  reason  does  not  appear.  Maris  was 
not  the  agent  through  whom  the  first  pol- 
icy was  secured,  and  therefore  plaintiff  ob- 
ttiincd  no  in[urnintlon  as  to  MsHh'  ou- 
thorlty  in  that  way.  Maria  was  actlnp 
as  defendnnt'tn  agent.  To  him  plaintiff 
applied  lor  information  concerning  the 
validity  of  the  llrst  itolicy.  Maria  wrote 
to  the  company  Htutlng  the  tacts,  and  re- 
ceived a  reply  giving  the  terms  upon 
which  It  would  cancel  the  old  policy  and 
iHsue  the  new  one.  Armed  with  thia  let- 
ter Marls  sougltt  plaintiff,  and  he  asrreed 
to  accept  the  terms,  and  surrender  up  the 


old  policy;  and,  as  be  claims,  Maria  made 
the  contract  sued  upon.  The  terms  were 
those  proposed  by  the  company  Itself,  and 
It  would  no  doubt  have  Issued  the  policy 
to  take  effect  from  the  date  uf  application 
If  the  lllnesB  of  Maria  had  not  prevented 
him  from  making  ont  and  forwarding  the 
formal  application  according  to  under- 
standing with  plaintiff.  In  the  absence  of 
notice  to  plaintiff  of  any  limitation  in 
Maria'  authority,  or  of  facta  amounting 
to  notice,  we  think  It  was  a  question  of 
fact  for  the  Jury,  under  proper  Inatruc- 
tluns  from  the  court,  as  to  whether  plain* 
tlir  had  a  tight  to  aasame  tbat  Maris  had 
aathorlty  to  make  the  contract  sued  oo. 
if  he  did  make  It;  and  the  request  under 
consideration  entirely  withdrew  this  qacR- 
tion  from  the  Jury.  2  Wood,  Ins.  $  423; 
Putnam  v.  Insurance  Co.,  13S  Masij.  324; 
Palm  V.  Insurance  Co.,  20  Ohio,  Ei37; 
Cooke  V.  Inaurnnre  Co.,  7  I>aly,55!>;  Ellis  v. 
Insurance  Co.,  50  N.  Y.  402.  Where  Insur- 
ance companies  deal  with  the  community 
through  a  local  agency,  persons  having 
transactions  with  the  company  are  enti- 
tled to  assume.  In  the  absence  of  knowl- 
edge a^  to  the  agent's  authority,  that  the 
acts  and  declarations  of  the  agent  are  as 
valid  as  If  they  proceodetl  directly  from 
the  company.  2  Amer.  Lead.Cas.  In- 
surance Co.  V.  Wilkinson,  13  Wall.  222. 
And  a  person  who  Is  clothed  with  power 
to  act  for  them  at  all  Is  treated  as  clothed 
with  authority  to  bind  tbem  aa  to  all 
matters  within  the  scope  of  his  real  or  ap- 
parent authority,  and  persons  dealing 
with  him  fn  that  capacity  are  not  bound 
to  go  beyond  the  apparent  authority 
conferred  upon  him.  and  Inquire  whether 
In  fart  be  Is  anthorixed  to  do  a  particular 
act.  It  Is  enough  It  the  act  Is  within  the 
scope  of  his  apparent  authority.  2  Wood, 
Ins.  9  antl  authorities  there  citnd.  In 
Insurance  Ca.  v.  Wilkinson,  supra,  Mr. 
Justice  Miu.RK.  In  speaking  on  thia  ques- 
tion, uses  the  following  appropriate  and 
very  apt  language:  "The  agents  arestioi- 
ulated  by  letters  and  Instructions  to  activ- 
ity In  procuring  contracts;  and  the  party 
who  Is  In  this  manner  Induced  to  take  out 
a  pulley  rarely  sees  or  knows  anything 
about  the  company  or  Its  officers  by 
whom  It  la  Issued,  but  looka  to  and  relies 
upon  the  agent  who  persuaded  him  to 
effect  insurance  as  the  full  and  complete 
representative  of  the  company.  In  all  tbat 
in  anid  and  done  In  making  the  contract. 
Has  he  not  a  right  to  so  regard  him?  It 
is  quite  true  that  the  reports  of  Judicial 
declalons  are  filled  with  the  efforts  of  these 
companies,  by  their  counsel,  to  establish 
the  doctrine  that  they  can  do  all  this,  and 
yet  limit  their  responsibility  forthe  aete  of 
these  agents  to  the  simple  rec^pt  uf  the 
premium  and  delivery  of  the  policy.  This 
proposition  Is  not  without  support  In 
Home  ol  the  earlier  declalons  on  the  aub- 
Jcct;  and,  at  a  time  when  Insurance coin- 
paniea  waited  for  parties  to  come  to  them 
seeking  aasurance,  or  to  forward  applica- 
tions on  their  own  motion,  the  doctrine 
had  H  rcasonuble  foundation  to  rest  up- 
on. lUit  to  apply  such  a  doctrine  la  its 
full  force  to  the  ayateni  of  selling  policies 
through  agents,  which  we  have  described, 
would  be  a  snare  and  a  delualoa,  leading. 
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as  It  bas  done  in  nunieroas  instances,  to 
ttie  groaseat  frands,  of  wblcb  the  loeur- 
ance  companies  receive  the  benefits,  and 
tbe  partlcii  supposing  tbemselves  to  be  In- 
eared  are  the  victlma.**  This  mle  pro- 
ceeds upon  tbe  theory  that,  It  any  party  Is 
to  suffer  by  reauon  ot  tbe  wrong-doing  o( 
such  agent,  it  tfhoQid  be  the  company  who 
clothed  hliD  with  apparent  authority,  and 
(or  whom  he  was  acting,  rather  than  tbe 
Hssnred,  who  acted  In  good  faith,  and  in- 
nocently became  a  party  to  the  contract. 
The  public  regard  sach  persons  as  agents, 
clothed  with  authority  to  make  contracts 
(rf  Insurance;  and  the  companies  certainly 
are  aware  of  that  fact.  They  must  be 
held  responsible  for  the  acta  of  anch 
agents  within  the  scope  ot  tbe  business  in- 
truHted  to  them,  and  cannot  limit  their 
liability  by  any  seoret  limitations  or  In- 
Btmetlons,  not  known  to  the  party  deal- 
ing wttb  tbe  agents.  City  ot  Davenport 
V.  luRnrance  Co.,  17  Iowa,  276;  Inftur- 
ance  Co.  r.  McGowan.  18  Kan.  yOO;  £111* 
▼.Insurance  Co..  60  N.  Y.  403;  Palm  v. 
Insarance  Co.,  20  Ohio,  B87.  An  Inanranee 
company  which  clothes  a  person  with  au- 
thority to  hold  bimsell  out  to  the  com- 
munity as  Its  local  agent  with  aothorlty 
to  effect  Insurance  is  bound  by  the  acta  ot 
the  agent  witbin  the  apparent  scope  ol 
his  authority.  This  authority  need  not 
be  expressed,  bat  may  be  implied  from  clr- 
cnmatancea,  and  may  thus  exist  as  to 
third  parties,  although  not  as  between  the 
agent  and  the  company.  As  said  by  Mr. 
Justice  MiLLBB  in  Insurance  Co.  v.  Wil- 
kinson, supra;  "The  powers  ot  tbe  agent 
are,  prima,  facte,  co-extenalre  with  the 
business  intrusted  to  him,  and  will  not  be 
narrowed  by  limitations  not  communicat- 
ed to  the  person  with  whom  he  deals.  An 
inanranee  company  establlablng  a  local 
agency  must  be  held  responsible  to  tbe 
parties  with  whom  they  transact  business 
tor  the  acta  and  declaratlona  of  the  agent 
within  the  scope  of  hfa  employment,  as  If 
they  proceeded  from  tbe  principal."  The 
decided  tendency  ot  the  recent  decisions, 
and,  we  think,  property.  Is  to  hold  the 
insurer  bound  by  the  acta  and  conduct  of 
tbe  local  agent  whenever  It  can  be  done 
conalKtently  with  the  rules  of  law.  Such 
local  agent  la  expected,  buth  by  the  com- 
pany and  the  assured,  to  receive  applica- 
tions, to  examine  the  prenilseu,  determine 
tbe  character  of  the  risk,  agree  upon  the 
amoant  to  be  insured  and  premium,  and 
In  fact  to  represent  the  company  in  the 
matter  of  effecting  tbe  Inatirance.  He  is 
the  only  person,  from  the  nature  of  the 
caae,  who  can  be  pi-eaumed  to  hare  in- 
furmatlon  ueceaaary  to  act  tor  the  com- 
pany, and  la  the  only  peraon  with  whom 
the  party  applying  has  anything  to  do. 
His  principal  Is  usually  remotely  located. 
Its  patrons  In  his  vicinity  naturally  look 
tnhim  fordlrectloo, generally, as  tothe  In- 
surance obtained  thruugh  him;  and  per- 
sons  Insured  In  his  company,  with  tew  U 
any  exceptions,  would,  in  the  absence  of 
notice  that  his  powers  were  limited,  re- 
gard bis  statements  or  contract  as  to  any 
matter  relative  to  such  insurance  as  au- 
thoritative and  binding  apon  the  compa- 
ny. Tb^  look  to  tbe  agent  through 
whom  they  have  obtained  Ineurance  as 


tbe  complete  representative  ot  the  com- 
pany In  everything  connected  with  that 
Insurance.  If  they  did  not  have  a  right 
to  BO  consider  the  authority  of  the  local 
agent.  It  would  undoubtedly  create  dis- 
trust, and  cripple  the  baalneas,  and  con- 
tracts ot  insurance  would  In  many  In- 
stances prove,  a  snore  and  a  delusion  and  a 
trend  of  the  grossest  kind,  ol  which  tbe 
supposed  assured  would  be  the  vletUn. 
The  fact  that  tbe  agent  may  not  have  aa- 
thoritytolSRue  the  policy,  which  la  simply 
the  written  evidence  of  the  contract,  does 
not  ot  itself  prevent  him  from  making  a 
valid  preliminary  oral  contract  to  in- 
sure; and  It  Is  aald  In  such  cases  tbeconrts 
win  take  Judicial  notice  of  the  usage  to 
make  such  contracts  date  from  the  appli- 
cation. Palm  V.  Insarance  Co.,  20  Ohio, 
629;  Fish  v.  Cottenet,  44  Y.  638;  Ellla 
T.  Insurance  Co..  60  N.  Y.  402;  Post  v.  In- 
surance Co..  43  Barb.  861;  Sanborn  v.  In- 
surance Co.,  16  Gray,  448.  Where  tbe  au- 
thority of  an  agent  is  limited,  and  the  pe^ 
son  with  whom  be  contracts  has  notice  of 
■nch  llmttatloii,  ot  coarse  the  luincipal  Is 
not  bound  beyond  tbe  agent's  aattaority ; 
but  whether  plaintiff  In  tbla  case  had  no- 
tice ot  the  limitation  on  Maria'  authority 
was  a  qnestion  ot  tact  tor  the  Jury.  The 
other  Instruction,  tbe  refusal  of  wblcb  U 
assigned  as  error,  was,  we  think,  substan- 
tially given  by  the  court  In  paragraph  6. 
The  Judgment  will  be  reversed,  and  a  new 
trial  ordered. 

— ■  OtOr.  Ba« 

Du,iiii.aB  DiBT.  No.  4  or  Wuhihotoii 

COUNTT  V.  CBOW. 

(Supreme  Court  of  Oregon.  April  80,  isn.) 
Tbiax.  bt  th>  CoOBT^FumiHOS. 
In  the  tarial  of  an  notion  by  the  ooort  wlth- 
(mt  the  intervention  of  a  Jury,  tluare  miut  be  llnd- 
inn  of  faot  suffldent  to  sustain  tbe  jadKment 
All  ot  the  material  issaee  made  by  the  plewliDgs 
should  be  passed  upon.  HoFodoen  v.  Ii^lendly, 
9  Or.  8S^  so  fir  OB  it  atatea  a  dlllarent  rolOk  Is 
oTorroled. 

(SyOalntM  by  the  Court) 

Appeal  from  circuit  court,  Washington 
county;  Fbank  J.  Taylob.  Judge. 

This  la  an  action  to  recover  a  tax  of 
$10.S0.  commenced  before  a  Justice  of  the 
peace  of  Washington  county.  The 
grounda  upon  which  plaintiff  seeks  areeuv* 
ery  are  stated  in  its  complaint  substan- 
tially as  follows:  Tbat  plaintiff  bos  been 
and  is  now  a  drainage  dlstirlct,  daly  or- 
ganised and  existing  under  tbe  laws  ot 
Oregon  providing  forthedralnage  of  lands 
in  Washington  county.  Or.,  said  drainage 
district  being  organized  for  tbe  purpose  of 
clearing  Dalrycreek  and  Louaignot  lake, 
In  said  county  and  state,  of  driftwood  and 
other  obstructions,  to  tbe  full  flowageot 
water  In  the  channels  nf  said  streams. 
That  the  defendant  la  and  was,  during  the 
year  1889,  tbe  owner  ot  63  acres  ot  land 
lying  within  the  boundaries  of  said  drain- 
age district,  being  subject  to  overflow, 
and  ot  the  assessed  value  of  9588.  That 
during  tbe  year  1S87  the  supervisor  ot 
drainage  of  said  district  performed  certain 
labor  and  expended  moneys  In  hiring  la- 
bor in  clearing  tbe  obstructions,  as  uon- 
said,  from  tbe  channels  of  said  Btreams, 
■nd  charged  up  the  cuatol  aocb  woA  to 
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BRld  diatiict,  and  the  lands  If  In^  therein, 
and  said  charges  are  made  In  proportion 
to  the  amesHftd  Tolae  ot  said  lauds,  to- 
wlt,  1%  cents  on  the  dollar  on  the  as- 
sessed valae  ot  said  lands.  That  the 
amount  bu  chareed  aealnst  thelandRof 
the  defendant  herein  was  f  10.3U,  and  that 
said  supervisor  of  drainage  duly  reported 
his  proceedings  as  such,  including  the 
charge  against  the  lands  ol  defendant,  to 
the  regular  meeting  of  the  land-owners 
ot  said  district  held  March  6,  1SS8,  and 
said  charges  were  approved  and  found  to 
be  correct  by  said  meeting.  That  a  copy 
of  said  supervlsor'B  report,  and  a  synopsis 
ot  the  proceedings  ot  said  meeting,  were 
thereafter  dnly  filed  with  the  clerk  ot  the 
county  court  of  the  aforesaid  county  by 
the  secretary  of  said  drainage  district. 
That  the  defendant  ha^  not  paid  said  sura 
BO  chatted,  nor  any  part  tbereot;  and 
that  there  is  now  due  and  owing  from  the 
defendant  to  the  plaintiff  the  said  aam  of 
$10.30,  for  which  plaintiff  prays  Judgment, 
etc.  The  defendant  demurred  to  the  com- 
plaint, on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  for  the  further  reason  that  the 
plaintiff  had  not  legal  capacity  to  sue; 
which  being  overruled,  the  defendant  an- 
swered, denying  each  material  all^atlon 
otthe  complaint.  The  defendant  had  Judg- 
ment before  the  Justice,  from  which  plain- 
tiff appealed  to  the  circuit  court,  and  apon 
a  trial  In  that  court  the  defendant  again 
had  Judgment,  from  which  this  appeal  to 
taken. 

S.  B.  Huston,  R.  Williams,  and  C.  B. 
C»rey,ioT  appellant.  Tbom&s  H.  Tongue, 
for  respondeut. 

Sthahan,  C.  J.,  (after  stating  the  facts 
as  above.)  There  la  no  bill  of  esceptinns 
In  this  cafie,  and  therefore  the  main  ques- 
tions argued  upon  the  trial  wearo  notper- 
mltted  to  examine,  because  the  same  are 
not  presented  by  the  record.  The  only 
question  that  Is  presented  by  the  Judg- 
ment roll  is  the  eufllclency  ot  the  findings 
ot  fact  to  support  the  judgment.  The 
findings  of  fact  are  as  follows:  TIio 
court  now  finds  that  the  allegations  of 
the  complaint  are  not  sustained ;  that 
said  drainage  district  Is  not  legally  or- 
ganised; that  said  alleged  tax  has  not 
been  legally  levied;  and,  as  conclusions  of 
law,  the  court  finds  that  the  defendant  Is 
entitled  to  Judgment  against  the  plaintiff, 
etc.  Section  :il9,  Hill's  Code,  provides: 
"Cpon  the  trial  of  an  issue  of  fact  by  the 
court,  its  decision  nhall  be  given  in  wrlt^ 
Ing,  and  filed  with  the  clerk  during  the 
term,  or  within  20  days  thereafter.  The 
decision  shall  state  the  facts  found  and 
the  conclusion  of  law  separately,  without 
argument  or  reason  therefor;  •  •  •» 
and  section  220  says  such  finding  shall  be 
deemed  a  verdict.  The  object  of  this  stat- 
ute was  to  enable  the  parties  to  have 
placed  upon  the  record  the  facts  upon 
whlcb  the  rights  litigated  depend,  ea  well 
as  the  conclusion  of  la  w,  separately  stat- 
ed, which  the  court  drew  from  the  facts 
found.  The  facta  found  are  conclusive 
upon  the  appellate  court,  but  the  conclu- 
sions of  law  are  reviewnble  here  on  ap- 
peal. So  that  we  conclude  the  purpose  of 


this  statute  Is  to  aid  or  enable  the  parties 
to  have  the  questions  ot  law  arising  upon 
the  facts  found  reviewed  and  re-examined 
in  an  easy  and  expeditious  manner.  I' 
there  la  no  question  as  co  the  admlsBibili* 
ty  of  eTtdence,  a  bill  ot  exceptions  may.  in 
many  cases,  be  entirely  dispensed  with. 
Of  course.lf  qnestlons  arise  upon  the  trial, 
and  exceptions  are  taken,  and  theflndings, 
either  of  law  or  fact,  cannot  properly 
show  what  rulings  the  court  made  there- 
on, the  same  can  only  be  reviewed  on  bill 
of  exceptions,  as  in  an  ordinary  jury  trial. 
This  statute  received  a  construction  la 
thlB  court  In  Fink  v.  Boad  Co..  6  Or.  311. 
and  the  views  here  presented  are  Id  strict 
harmony  with  that  construction.  It  was 
aald  in  that  case:  "  Where  a  cause  Is  tried 
by  the  court  without  the  intervention  of 
a  Jury,  there  must  be  findings  of  fact  suffi- 
cient to  sustain  the  Judgment.  All  the 
material  issues  should  be  passed  upon. 
It  ia  needless  to  cite  authorities  upon 
points  so  obviously  clear  and  so  thor^ 
onghly  settled."  The  citation  of  this  case 
would  seem  to  be  all  that  is  neceaaary. 
were  it  not  that  McKadden  v.  Friendly,  9 
Or.  222.  seems  to  state  a  contrary  doc- 
triue.  It  Is  stiid  In  the  head-note  to  that 
case  that "  a  finding  of  fact  lu  a  trial  court, 
which  shows  that  a  cause  ot  action  set  up 
in  tlm  complaint  bad  been  made  oat.  and 
that  the  defense  set  up  in  the  answer  Is 
untrue.  Is  sufficient.**  This  case  seems  to 
state  a  different  nile  from  that  ot  Fink  v. 
Bond  Co.,  supra.  There  can  be  no  doubt 
that  the  safer  and  better  rule  of  practice 
la  that  announced  in  Fink  v.  Road  Co., 
aupra.  These  findings  take  the  place  of  a 
special  verdict,  and  such  verdict  must 
find  facts  sufficient  to  support  the  Judg- 
ment. Hlsson  v.Barrett,2  N.  Y.40H;  Casey 
v.  Dwyre,  15  Hun,  ISii.  And  the  rule  is  dis- 
tinctly stated  in  Railroad  Co.  v.  Reynolds, 
50  Cal.  90,  that,  when  the  facts  are  fouud. 
it  must  affirmatively  appear  that  they 
support  the  indgment.  iiio  in  Campbell  v. 
Buekiuan,  49  Cal.  302,  It  was  held,  under 
the  Code  of  that  state,  that,  where  find- 
ings ot  fact  are  made,  the  court  must  find 
on  ail  the  material  Issues  made  by  the 
pleadings.  And  in  l>owd  v.  Clarke,  ."jI  Cal. 
2(>2,it  WHS  held  that  a  judgment  could  not 
stand  unless  there  were  full  findings, 
which  respond  to  all  the  muteric  1  Ikhucs 
made  by  the  pleading.  And  Wataou  v. 
Cornell.  5'2  Cal.  91 :  Koedlog  v.  Perafso.  02 
Col.  515;  and  Pauieou  v.  ^^unan,  04  Cal. 
290, — are  to  the  same  effect.  UcFadtlen  v. 
Friendly,  supra,  so  far  as  the  same  con- 
filets  with  this  opinion,  must  beregardetl 
as  no  longer  authority.  The  fintliuf^  In 
this  case  do  not  In  any  particular  con- 
form to  the  requirements  of  the  Code,  aud 
leave  us  no  alternative  but  to  reverse 
the  Judgment  and  award  a  new  trial. 


Bkablbt  r.  Shitist^t. 

(Supreme  Court  of  Oregon.   April  30,  ISOl.) 

Defect  of  Partibb — DitsHissAL  os  Appeal. 

When  it  api>ear3  froio  the  record  that  the 
real  merits  of  the  suitcanDot  be  determineil  with- 
out essjiitiiLll.T  aAectinfif  tha  rights  ot  pers(Hi3  in 
the  sub  jcft- mutter,  who  are  not  parties,  sad  whose 
names  auwhere  appdiu:  in  Uie  record,  this  court 
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will  reftua  to  examine  the  ftote,  but  dlimlH  the 

complaint  for  want  of  parties. 
{SylUUma  by  Ot*  Court.) 

Appeal  from  circuit  court,  Glataop  coim> 

ty;  FbankJ.  Tatlob,  Judf?e. 

Geo.  H.  Buraett  and  A..  R.  Kan&gA,  for 
appellant.  Sidney  Dell^  for  respondent. 

Bbam,  J.  John  M.  Shirely,  Iwlng  tbe 
owner  of  tbe  donation  land  claim  upon 
which  the  city  of  Astoria  is  now  located, 

grior  to  1881  laid  tbe  same  out  into  lots, 
locks,  andstreets.  and  caotseda  plat  there- 
of to  be  duly  recorded.  The  plat  ol  the 
town  as  laid  out  by  Sblvely  Included,  not 
only  hla  donation  claim,  but  the  tide-land 
on  the  Columbia  riverln  front  of  the  same. 
Upon  this  plat  Is  block  No.  4,  containing 
12  lots,  numbered  from  1  to  13,  respectlre- 
ly.  Lot  No.  2  of  this  block  Is  situate  and 
lying  on  tbe  bank  (rfthe  river,  and  extends 
below  the  line  of  ordinary  hlKh  tide.  Im- 
mediately In  front  of  block  No.  4  la  a  street 
named  "Hemlock  Street,"  and  between 
tbta  street  and  tbe  channel  of  tlie  rirer  Is 
block  146,  which  is  un  the  tide-land,  and 
extends  into  tbe  rlrer  below  tbe  line  of 
ordinary  low  water.  Prior  to  May  ft, 
1881,  Shirely  sold  and  conveyed  tbe  whole 
of  block  140,  and  the  purchasers  have  since 
acquired  tide-land  deeds  from  thestate  lor 
tbe  same.  On  May  «,  1881,  lot  No.  3  of 
block  4,  together  with  the  appurtenances 
thereto  belonfflnK  or  In  any  wise  ap[>er- 
tainlngr,  was  conveyed  to  Ellas  Botf,  who, 
asauinlng  that  be  was  the  owner  of  the 
riparian  and  wharfage  rights  In  front 
thereof,  conveyed  the  same  to  plaintiff. 
The  defendant  Is  the  owner  by  mesne  coo- 
veyances  of  whatever  riparian  and  wharf- 
age rights,  It  any,  Shlvely  had  after  con- 
veying  away  lot  2  In  block  4.  and  his  Interest 
In  block  146,  and  by  virtue  thereof  Is  laying 
claim  to  tbe  riparian  and  wharfage  rights 
on  the  Columbia  river  In  front  of  block  146. 
The  object  of  this  snlt  is  to  enjoin  defend- 
ant from  erecting  wharves  on  said  propeiv 
ty,  and  that  plaintiff  be  decreed  to  be  tbe 
owner  of  the  riparian  and  wharfage  rights 
lying  in  front  of  lot  2,  block  4,  below 
the  line  of  ordinary  low  tide  of  the  Colum- 
bia river.  From  this  statement  it  will  be 
notlrud  that  the  property  In  controversy 
is  not  adjoining  auy  land  owned  by  either 
d  the  parties  to  this  suit,  or  by  their  pred- 
ecessors In  Interest.  This  is  not  the  case 
of  a  shore  owner  claiming  tbe  rl^ht  to 
erect  wharves  in  front  of  bis  property .  but 
Is  a  controversy  between  plaintltf  and  de- 
fendant as  to  who  shall  construct  a  wharf 
In  front  of  tide-land  purchased  of  the 
state,  and  owned  by  strangers  to  this 
•ult.  The  proposed  wharf  Is  to  be  con- 
structed below  the  line  ol  ordinary  low 
tide,  and  in  front  ol  block  146,  which  Is 
beld  by  persons  who  are  not  parties  to 
this  suit,  and  whose  names  nowhere  ap- 
pear In  this  record  nnder  deeds  from  the 
state,  as  tide-lands.  A  complete  deter- 
mination of  this  controversy  requires  the 
presence  of  the  owners  ol  this  tide-land. 
Their  interests  are  so  essential  to  the  mer- 
its or  the  controversy,  and  may  be  so  af- 
fected by  tbe  decree,  that  the  court  cannot 
l^oueed  to  a  final  decbOoB  ol  tbe  cause  na- 
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til  they  are  parties.  The  l*»gltlmate  re- 
sult of  the  contention  olthe  parties  totbls 
suit  is  that  the  owner  of  land  on  tidal 
waters  has  vested  riparian  rifchts,  among 
which  Is  the  risht  to  build  a  wharf,  or  use 
It  for  any  purpose  not  Incuuslstent  with 
the  right  of  tbe  public  navigation,  and 
that  he  may  sell  iind  transfer  the  same* 
and  that  as  a  consequence  the  stute  holds 
its  title  to  the  tide-land  subject  to  such  ri- 
parian rights,  and  cannot  sell  or  use  it  ex- 
cept for  the  purpose  of  navigation  or 
fishing.  This  must,  it  seems  to  us,  inev- 
itably be  so,  or  neither  of  tbe  parties  have 
any  interest  in  tbe  subject-matter  of  this 
suit.  Where  such  Important  interests  are 
Involved,  certainly  this  court  ought  not 
to  decree  that  either  of  the  parties  before 
it  have  a  right  to  construct  wharves  upon 
the  property  in  controversy,  until  tbe 
rights  of  the  tide-land  owners  may  be  de- 
cided. They  are  not  parties  to  this  suit, 
and  ol  course  we  can  make  no  decree  af- 
fecting their  Interests  which  would  be 
binding  upon  them.  But  if  this  court 
should  decide  that  either  plaintiff  or  de- 
fendant bad  tbe  rlgbtto  construct  wharves 
as  claimed.  It  would,  to  say  the  least, 
throw  a  cloud  upon  the  title  of  the  tldt>- 
land  owner,  A  court  may  dalermine  any 
controversy  between  the  parties  before  tt 
when  it  can  be  done  without  pr^udke  to 
the  rights  of  others,  or  by  saving  thdr 
rights;  but  where  a  complete  determina- 
tion of  the  controversy  cannot  be  bad 
without  tbe  presence  of  other  parties,  it 
may  dismiss  tbe  complaint,  or  cause  them 
to  be  brought  In,  as  the  exigencies  of  the 
case  may  require.  Section  41,  HlU'eCode; 
Russell  V.  Clark's  Ex'r,  7  Cranch,  69 ;  Toung 
r.  Cusbiug,  4  Blss  456.  Tbe  better  prac- 
tice in  tbe  clrcQit  courts  Is  to  order  tbe 
necessary  parties  to  be  brought  in,  and 
thatsbould  always  be  done  under  ordi- 
nary clrcumstancee.  But  we  have  no  such 
authority,  and  could  only  Ina  propercase. 
and  wbere  theeqnltlw  Jnstlfy,  remand  the 
cause  to  the  eourt  below  lor  that  purpose. 
While  the  record  before  us  discloses  tbe 
fact  that  there  are  other  parties  whose 
rights  will  be  materially  affected  by  a 
decree  In  this  case,  their  names  nowhere 
appear  in  the  record,  and  we  do  not 
feel  authorised  to  remand  this  case  to 
the  court  below  for  the  purpose  of  having 
tbem  made  parties.  Nor  does  It  matter 
that  tbe  peCrtles  to  this  suit  make  no  ob- 
jection on  account  of  a  want  of  parties. 
Where  that  fact  appears,  as  in  this  case, 
the  court  will  on  its  own  motion  refuse 
to  proceed  further  in  the  case.  A  decision 
of  the  case  now  before  us  in  favor  oleithn' 
of  tbe  parties  wonld  In  effect  be  an  adju- 
dication that  the  tide-land  owner  docs 
not  have  the  right  to  construct  wharves 
In  front  of  his  property,— a  question  we 
are  unwilling  to  examine  on  this  record. 
In  Justice  to  the  court  below  it  Is  proper 
to  say  that  this  cause  was  determined  in 
that  court  on  a  demurrer  to  tbe  answer, 
wbtcb  the  record  discloKes  counsel  refused 
to  a^ne.  or  point  out  the  grounds  there- 
of. The  Judgment  of  The  court  below  Is 
reversed,  and  plalntlQ's  complaint  dia- 
mlased. 
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Bump  t.  Coopbb.  | 

(Supreme  Court  of  Oregtm.    April  80, 1891.) 

EviDKscit  o¥  Value  —  Unrkspossivb  Answer — 
Irbelevancy — Account  Stated. 

1.  In  proving  the  commercial  value  of  bops 
at  Indepcudeoca  on  a  particular  day,  a  wltneu 
stated  the  value  at  Buena  Vista  on  that  day,  a 
town  about  Hve  tulles  above  lodepeadenoe,  on  Uie 
Willamette  river.    Held  not  error. 

2.  A  witoesa  was  Eisked  if  he  thouf^bthe 
knew  what  the  price  of  hops  was  at  Independence, 
November,  iSiiS,  and  he  answered;  "Keveateen 
and  a  Qalf  cents.  I  knew  of  one  man  (totting  that 
who  lived  within  two  miles  of  Independence." 
Held  not  error  to  refuse  to  strike  out  the  answer. 

3.  In  an  action  to  recover  the  value  of  hope 
sold  in  November,  1883,  where  there  was  no  is- 
sue in  the  pieadinijrs  as  to  who  was  the  real  party 
in  Interest,  svidence  that  in  December  of  the 
same  yearplatntifC  madea  bill  ot  aaleof  the  hops 
to  another  was  irrelevant;  and  held,  furthtsr, 
that  the  applicability  of  said  evidence  to  an  is- 
sue in  the  cause  not  being  apparent,  npon  ob- 
jection being  made  to  Its  Irrelevancy,  counsel  for 
appellant  should  have  pointed  out  to  the  court 
the  iasae  to  which  he  claimed  such  evidence  was 
applicable^ 

4.  Although  a  paper  offered  in  evidence  for  a 
particular  purpose  may  be  an  account  stated,  yet, 
If  it  has  not  been  pleaded  and  relied  upon  bj 
either  party  as  such.  It  cannot  omtrol  or  limit 
the  rights  of  the  parties  as  an  account  stated. 

(St/if^us  by  tlie  Court.) 

Appeal  from  circuit  court,  Benton  coan- 
ty;  M.  L.  Piprs,  JiiOffe. 

This  Iti  the  secoiKl  appeal  In  this  cam. 
The  opiQlon  ol  the  court  on  the  former  ap- 
peal Is  reported  In  19  Or.  81,23  Pac.  Rep. 
806,  where  the  fucts  am  stated.  Other 
facts  necessary  to  unileretand  the  ques- 
tions presented  on  this  appeal  are  stated 
In  the  upinlun. 

John  KelsH.v,  BnA  J.J.  /Jatr,  for  appel- 
lant. J.  R.  Brysoa,  W.  S.  M''Faddea,  uod 
Joba  Bnrnett,  for  respondent. 

Btrahan,  G.  J.  After  reversal  of  this 
ease  npon  the  former  appeal.  It  was  re- 
mitted to  the  court  beluw,  where  the 
plalutirTwas  pernilttefl  to  amend  her  cuiu- 
plal.1t  by  Rlle^ng  that  on  the  15th  day  of 
November,  1S8.S,  the  market  price  of  hops 
In  the  town  of  Juilependence  was  IT  cents 
per  pound,  and  that  on  that  day  she  elect- 
ed to  take  that  price  for  said  hops,  and 
cloaed  the  sale  to  the  defendant  at  that 
tlf;:ure.  Upon  the  second  trial  in  the  court 
below  the  plaintiff  recovered  a  Judgment 
for  91,753.60,  from  which  tbis  appeal  Is 
taken. 

1.  The  uppeilont  took  several  excep- 
tions to  the  Introduction  of  the  evidence, 
which  will  be  separately  noticed.  Joseph 
Miller  a  witness  for  the  plaintiff,  testified 
that  Buena  VlHta  and  Independence  were 
both  situated  on  the  Willamette  river, 
and  are  aljout  five  miles  apart.  He  then 
tOKtlfied,  under  an  exception  Uy  the  appel- 
lant, that  he  knew  the  price  of  hops  ot 
Buena  Vista,  hut  not  at  Independence; 
that  the  prices  were  about  that  time  17 
and  17^  cents  In  the  vicinity  of  Bnena  Vis- 
ta, between  there  and  Independence. 
Buena  Vista  and  Independence  are  situat- 
ed in  such  dune  proximity,  and  both  on 
tlie  river,  that  there  could  be  no  material 
difference  in  the  market  value  of  a  staple 
production  like  hops,  between  the  two 
places.  Jurors  are  practical  men,  aad 


[they  conid  not  possibly  be  misled  by  such 
a  slight  discrepancy.  They  were  bound 
to  know,  when  they  learned  the  market 
value  of  bops  at  one  ot  those  towns,  prac- 
tically the  same  rates  would  rule  In  the 
other.  TherA  was  therefore  no  error  iu 
the  admlssioD  of  this  evidence. 

2.  One  Robert  G.  Moore  was  called  as  a 
witness  In  behalf  of  the  plaintiff,  and  he 
was  asked:  **Do  you  thluk  you  know 
whut  the  price  of  hops  waa  at  Independ- 
ence, November,18887"  And  be  answered : 
"Seventeen  and  a  halt  cents,  I  know  ut 
one  man  there  gettlnur  that,  who  lived 
within  two  miles  ot  Independence."  The 
defendant  moved  to  strike  out  tblsevi< 
dence  as  not  responsive  to  the  question, 
which  was  overruled,  and  defendant  ex* 
cepted.  Strictly  speaking,  Moure's  an- 
swer was  not  responsive  to  the  question 
asked  him;  but,  practically,  bot  few  wit- 
nesses would  observe  the  form  of  the  qnes* 
tlon,  so  us  to  confine  their  answer  within 
its  precise  limits.  If  a  witness  were  to 
show  a  dluposlttun  to  volunteer  evidence 
by  relating  tacts  not  required  by  the  ques- 
tions pat  to  him,  he  would  soon  injure  the 
cause  his  swiftness  was  endeavorlnx  to 
serve.  Besides.  It  would  be  the  duty  ot 
the  court,  which  it  would  no  doubt 
promptly  do.  It  requested,  to  admonish 
such  wltuess  to  confine  his  answers  to  the 
questions  propounded  to  him.  But  where 
the  evidence  given  is  competent,  and  the 
-witness  has  volunteered  an  expression  be- 
yond the  scope  of  the  question,  we  cannot 
see  that  the  appellant  is  In  an>  manner 
prejudiced,  and  (or  that  reason  this  excep- 
tion cannot  he  sustained 

8.  Another  exception  was  taken  by  the 
defendant  to  the  rnllag  of  the  court  In  re- 
fusing to  allow  M.  Memln  to  answer  the 
following  question:  "State  whether  or 
not  you  went  with  Mr.  Lilly  under  the  dl- 
rei^ion  of  Mr.  Bump,  as  agent  for  the 
plaintiff,  to  Mr.  Cooper,  the  defradant, 
and  witnessed  a  tender  of  money  for  the 
picklnir  of  the  hops  In  question,  and  de- 
manded the  possession  of  them  under  the 
bill  of  sale."  The  witness  was  not  al- 
lowed to  answer  the  question,  and  an  ex- 
ccpthm  was  taken.  Counsel  for  appellant 
here  offers  to  prove  by  this  witness  that, 
acting  nnder  the  Instructions  ot  Wilson 
Bump,  as  the  agent  of  the  plaintiff,  he 
went  with  Mr.  Lilly  in  the  month  of  De- 
cember. 18NS,  to  the  defendant  In  Inde- 
pendence, Polk  county,  Or., and  witnessed 
Mr,  Lilly  tender  to  the  defendant  an 
amount  of  money  for  picking  the  hops  In 
question  in  this  case;  and  saw  Mr.  Lilly 
then  and  there  tender  bill  of  sale  from  the 
plaintiff  In  this  ca'^e,  conveying  said  bops 
to  Raid  Lilly,  and  then  end  there  demand- 
ed the  posseKslon  of  said  hops  under  the 
bill  of  sale, — all  of  which  was  refused  by 
the  court,  and  an  exception  duly  taken. 
It  was  argued  here  that  this  evidence,  if 
admitted,  would  have  tended  to  prove 
that  the  acthm  waa  not  prosecuted  In  tbe 
name  of  the  real  party  In  Interest,  and 
therefore  would  be  necessarily  fatal  to  the 
plaintiff's  case;  but  there  was  no  Issue  in 
the  pleadings  tn  which  this  evidence  could 
apply.  Besides,  It  was  for  tbe  admission 
of  evidence  (or  such  purpose,  whore  there 
was  no  Issue,  that  this  court  teveraed  the 
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eonrt  ImIow  In  Derfceny  ▼.Belfils,  4  Or.SBfL 
The  denial  In  the  answer  of  the  enm  al- 
leged to  be  due  from  the  defendant  to  the 

Elalntltf  In  no  such  leaue.  The  allegation 
I  the  complaint  is  a  mere  legal  concln- 
Blon,  predicated  on  the  antecedent  part  of 
tlie  pleading,  and  the  denial  In  the  answer 
ia  nothing  more.  It  tenders  no  fsaae  ot 
fact  whatever. 

4.  It  is  now  argued  that  such  evidence, 
if  admitted,  would  have  had  a  tendency 
to  rebut  the  plaintiff's  allegation  that  she 
exercised  the  right  of  election  reserved  un- 
der the  contract.  Whether  such  evidence 
would  hare  had  that  tendency  it  is  not 
necessary  now  to  decide.  It  is  sufBcient 
to  say  that  Its  relevancy  to  that  Issue  is 
nut  apparent  to  ns  In  the  present  state  of 
the  record,  and.  If  this  evidence  were 
offered  for  that  purpose,  the  court  should 
have  been  notified  ot  it  at  the  time  the 
offer  was  made 

5.  Counsel  for  the  appellantarguedupon 
the  trial  before  ns,  that  the  statement  of 
account  sent  by  th^  defendant  tu  the 

Elalntltr  on  the  6tb  day  ot  March,  1889.  not 
avlug  been  objtxted  to  by  the  plaintiff 
within  a  reasonable  time,  became  a  stated 
account,  and  that  the  rights  and  liabili- 
ties of  the  parties  are  to  be  determined  by 
what  is  therein  contained.  We  have  sev- 
cral  times  lately  had  occasion  to  consider 
what  Is  a  stated  account,  and  Its  effect 
upon  the  rights  ot  the  parties,  and  we  ad- 
here to  what  has  been  decided  on  that 
subject.  But  the  same  has  no  applicabili- 
ty to  this  record,  for  the  reason  that  there 
Is  no  issue  In  the  pleadings  In  relation  to 
such  account.  We  could  not,  therefore, 
give  this  statement  the  effect  of  a  stated 
account  If  the  facts  otherwise  Justified 
or  required  It,  for  the  reason  that  neither 

{mrty  has  set  it  up  In  the  pleadings  or  re- 
ied  upon  It  as  a  cause  of  action  or  defense. 
Our  examination  leads  to  the  conclusion 
that  the  iudgmpnt  appealed  from  must  be 
affirmed,  and  It  Is  so  ordered. 

(10  Or.  4U) 


Nbppach  t.  Jonbs. 

(9uprtme  Court  of  Oregon.  June  4,  tBtl.) 

On  rehearing.  For  former  report,  see 
»  Pac.  Rep.  569. 

Per  C^uriam.  The  point  suggested  as  to 
tbe  BBirignee  la  Immaterial.  Itls  the  stale* 
aeim  of  tbe  proceeding,  onder  the  cfrcum- 
stances,  which  Influenced  tbe  Judgment  of 

the  court.   

(21  Or.  ifi)   

RiLKY  V.  PBARSON  €t  &I. 

(SupTsnw  Court  i%r  Oregon.  Ha;  11,  isn.) 
RmBTm—pLBAviiio— Exhibit. 
In  an  action  of  replevla,  an  exhibit  contain- 
lug  a  aescriptlon  of  tbe  pnmerty,  In  order  to  be- 
oome  a  part  of  the  complaint,  must  be  annexed 
and  attached  thereto.  It  Is  not  aoffloieot  to  file 
the  same  aa  a  sepwrate  Pi9«r,  although  referral 
to  In  the  complaint,  and  alleged  to  be  a  part 
thereof. 

(SvHohu*  hv  0te  Court.) 

Appeal  from  drenlt  court,  Wallowa 
eounty :  Morton  D.  Ci.iFr(iRD.  Judge. 

Irmaboa  A  Sbeaban,  for  appellant.  A.  C. 
Sniitb,  for  respondents. 
V.!aSp.no  *  1—54 


Bean,  J.  An  action  was  lurouRht  In 
SoBtlce  conrt,  by  respondents  against  ap< 
peltant,  to  recover  possession  of  personal 
property.  A  Judgment  tor  want  of  an  an- 
swer was  entered,  to  reverse  which  this 
proceeding  was  brought.  On  the  return 
of  the  writ,  the  proceedings  were  dismissed 
by  the  circuit  court,  and  the  Judgment  of 
the  Justice's  court  in  effect  athrmed.  The 
petition  for  the  writ  of  review  contains 
several  nsslgnmants  of  error,  and,  among 
others,  that  tbe  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tlon,  because  It  contaiue  no  sufficient  de- 
scription of  tbe  property  to  reco  ver  tlie  pos- 
session of  which  the  action  was  brought. 
The  property  Is  described  In  the  complaint 
aa  **certain  personal  property,  consisting 
of  household  goods,  furniture,  books,  pict- 
ures,  wcEvring  apparel,  and  nundry  other 
articles,  particularly  set  forth  and  de- 
scribed in  bill  of  particulars  herewith  filed, 
marlted  'Exhibit  A,*  and  made  a  part  of 
this  complaint."  There  appears  in  the 
record  a  list  of  various  items  of  personal 
property,  and  opposite  each  Item  are  fig- 
ures supposed  to  be  the  value  thereof; 
but  this  paper  Is  In  no  way  attached  to 
the  complaint,  and  cannot  be  considered 
a  part  thereof.  In  Caspary  v.  City  of 
Portland,  19  Or.  4g«,  24  Pac.  Bep.  1036.  we 
held  that  schedules  referred  to  In  a  com- 
plaint In  an  action  ot  tbis  kind,  but  not 
attached  to  and  made  a  part  ot  it,  could 
not  be  used  In  aid  of  the  description  ol 
the  property  contained  In  the  complafut. 
We  there  held  that,  in  actions  to  recover 
poeeesslon  of  personal  property,  a  bill  of 
particulars  or  schedule  of  the  property 
annexed  to  the  complaint,  marked  so  it 
could  he  Identified  with  certainty,  and  re- 
ferred to  In.  aud  made  a  part  ot,  tbe  com- 
plaint, would  constitute  a  part  of  the 
pleadings,  not  for  the  purpose  ot  supply- 
ing necessary  allegations  therein,  but  for 
the  purposes  of  description  and  itemising 
the  values.  There  are  many  uuthoritles 
which  hold  that.  In  actions  at  law.  exhib- 
its cannot  be  made  part  ot  the  pleading; 
but,  for  reasons  stated  In  the  case  above 
cited,  we  have  adopted,  In  cases  of  this 
character,  a  different  rule,  but  are  unwill- 
ing to  carry  it  any  further  than  as  ex- 
preHsedinCaspary  v.Oityof  Portland.  The 
statement  In  the  complaint  that  tbepaper 
is  ''marked  'Exhlhit  A.'  and  made  a  part 
ot  this  complaint,"  does  not  make  It  so. 
It  should  have  been  attached  before  It 
could  have  becume  In  any  sense  a  part  of 
the  pleading.  Without  this  bill  of  partic- 
ulars, the  complaint,  confessedly,  does 
not  contain  a  descrintiou  of  the  property 
sought  to  be  recovered,  and  hence  does 
not  state  a  cause  of  action.  We  do  not 
deem  It  necessary  to  notice  the  other  as- 
signments ot  error,  as  they  will  probably 
be  avoided  if  the  cause  should  proceed 
anew.furtberthan  tosay  that  the  proceed- 
ings In  the  Justice's  court,  as  disclosed  by 
the  record,  seem  to  have  been  unusaal.and 
somewhat  irregular,  and  not  calculated 
to  promote  the  ends  of  Jnatlce.  J  udgment 
reversed,  and  cause  remanded  to  the  court 
below,  with  directions  to  vacate  and  an- 
nul the  Judgment  ol  the  Justice**  court 
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Henhill  v.  SPILLMAN. 
(Supreme  Court  of  Oregon.   April  30,  1891.) 
Cancellation  of  Deed— Mistake  of  Law— En- 

DBKCB. 

Evidence  examtned,  and  held  [nsafDolent 
to  BQBtfdu  the  aUegations  of  the  oomplsint. 

{SyUabua  by  tiie  Court ) 

Appeal  fruni  circuit  court.  MultDomali 
county;  L.  B.  Strakns.  Judge. 

Thia  la  a  ault  to  cancel  and  set  aside  a 
deed  from  plaintiff  to  her  liunhand,  S.  M. 
Hensill,  to  lot  5,  in  block  137.  in  the  city  of 
Portland.  The  complaint  allej^es.  Id  Buh- 
Htance,  that  on  September  9, 1HS6,  plain- 
tiff was  the  owner  In  fee  of  lot  b,  block  137, 
bat  that  S.  M.  Hensill  was  In  poBaeBslon 
thereof,  collecting  the  rente  and  profits. 
That  he  represented  to  Iier  that  ho  desired 
to  raise  money  for  his  own  use,  und  asked 
hertnf^lve  him  power  to  mortgage  the 
lot.  That  at  Brat  she  refused,  but  that 
her  husband  threatened  to  sue  her,  and, 
tn  order  to  avoid  the  annoyance  and 
trouble  thereof,  she  consented  to  give  him 
such  power.  That  he  procured  the  paper 
herelaaftcr  set  forth  to  be  drawn  up  and 
prraented  toherforhersigaature.  That  at 
the  time  It  was  so  presented  she  was  told 
that  the  same  would  not  convey  the  land 
therein  described  to  her  husband,  but 
would  simply  give  him  the  power  to  mort- 
gage the  same,  and  that,  believing  and  re- 
lying upon  the  said  represew  tat  ions,  and 
being  Ignorant  of  legal  forms,  she  signed 
the  same,  aa  follows:  "Know  all  men  by 
these  presents,  that  I,  Mary  Jane  Hensill, 
In  consideration  of  one  dollar  and  other 
valuable  consideration  tome  paid  by  S. M. 
Hensill,  do  hereby  remlso,  release,  and 
forever  quitclaim  unto  said  S.  M.  Hensill, 
and  unto  his  heirs  and  assigns,  all  my 
right,  title,  and  interest  in  and  to  the  fol- 
lowing described  parcel  ol  real  estate,  sit- 
uated in  the  city  of  Portland,  county  of 
Multnomah,  and  state  of  Orefjton,  to-wlt: 
Lot  No.  five,  (5,)  in  block  No.  one  hun- 
dred and  thirty -seven,  (137,)  with  the  pro- 
vision that  the  above-described  property 
shall  not  be  sold  by  the  said  S.  M.  Hensill, 
but  with  the  understanding  that  he  may 
mortgage  the anld  property;  to  have  and 
to  hold  the  same,  together  with  all  and 
singular  thf  hei-editaments  and  appurte- 
nances thereto  belonging,  or  in  any  wise 
appertaining,  to  the  said  ^j.  M.  Hensill, 
and  to  his  heirs  and  assigns,  forever." 
That  In  January,  1S89.  S.  M.  Hensill  died 
leaving  a  win.  by  the  terms  of  which  he 
authorized  his  executors  to  sell  the  prop- 
erty at  public  or  private  sale.  That  the 
executors  offered  said  propert>>  at  public 
auction,  and  that  at  the  time  of  offering 
it  plaintiff  objected,  and  gave  notice  that 
she  claimed  the  same.  That,  disregarding 
the  said  notice,  the  defendant  pui*chnscd 
the  property  for  $3,750,  and  in  due  time  re- 
ceived from  the  executors  a  deed  therefor. 
Defendant  denies  must  ot  the  allegations 
of  the  complaint,  and  seta  up  six  separate 
defenses.  Defendant  admits  that  plaintiff 
gave  the  deed  because  of  a  threat  to  begin 
suit;  denies  that  plaintiff  was  misinformed 
or  mistaken;  denies  that  there  was  not 
full  consideration.  Defendant  claims  that 
the  deed  was  given  aa  a  family  settlement 
of  a  cuntroversy  between  husband  and 


wife;  that  plaintID  intended  to  convey  a 
fee;  that  she  has  acquiesced  in  the  Trans- 
action for  nearly  three  years;  that  she 
has  ratified  the  deed  by  the  folIowinKactM; 
(1)  By  reacknowledgtng  the  deed  13 
months  after  It  was  given ;  (2)  by  secret- 
ly bidding  at  the  public  auction  almost 
the  fall  value  of  the  property ;  (3)  by  offer- 
ing the  defendant  to  buy  the  property  of 
him  at  its  fall  value;  (1)  by  presenting 
against  the  estate  of  berdeceased  husband 
a  claim  on  account  of  a  loan  to  bim,  she 
knowing  there  was  nothing  with  which 
to  pa.v  her  claim,  unless  paid  from  the 
proceeds  of  the  sale  of  this  lot  to  the  de- 
fendant. Defendant  also  claims  that  he  Is 
a  bona  Ode  purchaser  tor  value  without 
notice.  The  cause  was  referred  to  a  ref- 
eree, who  reported  that  the  deed  waa 
good  and  valid,  and  that  defendant  is  the 
owner  of  the  property.  This  report  was 
condrmed  by  the  circuit  court;  hence  thia 
appeal. 

J.  C.  Moreland  and  W.  T.  Masters,  for 
appellant.  F.  D.  Chumberlain,  lor  re- 
spondent. 

Bean,  J.,  {after  stating  the  tkct^  as 
above.)  It  is  conceded  by  appellant  that 
the  provision  in  the  deed  from  her  to  her 
husband,  that  be  should  not  sell  the  prop- 
erty, is  void,  as  being  in  restraint  of  alien- 
ation; but  It  Is  insisted  that  she  only 
agreed  to  give  him  the  right  to  mortgage 
the  property,  and  that  at  the  time  she 
executed  the  deed  she  was  Informed  and 
believed  that  the  provision  waa  valid, and 
thdt  he  could  only  mortgage  the  proper- 
ty. It  Is  not  alleged  in  the  complaint, 
nor  does  the  evidence  show,  a  mutual  or 
any  mistake  in  drafting  the  instrument: 
nor  is  there  any  allegation  or  evidence  of 
fraud  or  deceit  practiced  upon  plaintiff; 
but  she  admits,  both  In  her  complaint 
and  testimony,  that  she  knew  the  con- 
tents of  tlie  deed  before  and  at  the  time 
she  signed,  but  claims  she  was  misin- 
formed as  to  Ite  legal  effects,  and  seeks  re- 
lief on  that  ground  atone.  Concediug. 
without  deciding,  that  a  uiiscake  oC  that 
kind  is  sufficient  ground  for  the  Interposi- 
tion of  a  court  of  equity,  we  do  not  think 
the  evidence  supports  her  contention.  On 
behalf  of  plaintiFf,  it  is  contende«l  that  her 
husband,  who  had  a  life-estate  in  this 
propert.v,  was  desirous  of  mortgflging  It, 
for  the  purpoite  ol  raising  money  for  his 
support,  and  that  ahe  agreed  to  permit 
him  to  do  so;  that  the  deed  in  guestioo 
was  drawn  by  his  attorney,  who  repre- 
tsented  to  her  that  It  only  gave  her  hus- 
band the  right  to  mortgage  the  property. 
The  contention  of  defendant  is  that  in 
January.  1SQ6,  plaintiff  gave  a  mortgage 
on  the  property  in  controversy,  and  lota 
6,  7,  and  S  of  block  137,  to  the  son  of  plain- 
tiff and  her  husband,  to  secure  the  sura  ot 
$1,150,  payable  in  five  years;  that  the  son 
died  In  June,  18(19,  unmarried  and  inte.H- 
tate,  leaving  his  tathurhts  sole  heir,  and 
that  at  the  time  of  the  execution  of  the 
deed  the  husband  of  plaintiff  was  threat- 
ening to  lustitute  proceedings  to  foreclose 
this  mortgage,  and  that  the  deed  was  giv- 
en in  satisfaction  of  .  the  amount  due  on 
the  mortgage.  The  teatimooy  is  aome- 
whatconflictingibut  tberelereewho  heard 
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the  wltneesea  testify,  and  saw  their  appear^ 
ance  on  the  wltneas  Btaod,  found  In  favor 
of  defendant,  and  we  tblnk,  after  a  care- 
ful examination  of  the  evidence,  that  tbu 
decided  weight  of  the  testimony  euatalnB 
his  flndiugfi.  The  plaintiff  and  her  bns- 
band  were  married  In  1837,  and  at  the 
date  of  the  deed  In  contmversy  were  each 
abuut  7U  years  of  a^e,  bui  bad  beenUr- 
In^  separate  and  apart  tor  some  time,  and 
were  not  on  friendly  terms.  Plaintiff  nev- 
er bad  any  conv««atlon  or  contract 
whatever  with  ber  husband  about  the 
deed,  but  all  the  n^otiatlons  were  with 
his  attorney.  That  the  mortsaffe,  from 
plaintiff  to  her  sou,  was  an  existing  obli- 
gation, at  the  time  the  deed  was  executed, 
unless  barred  by  the  statute  of  llmita- 
tlons,  Is  admitted  by  plaintiff ;  and  she 
also  admits  that  her  husband's  attorneys 
were  threatenluK  to  Institute  proceedings 
tn  foreclose  it.  It  Is  true  there  had  been 
some  attempt  to  release  this  mortgage 
prior  to  that  time,  but.  whatever  the 
effect  of  such  attempted  release  may  bare 
been  as  to  third  parties,  it  could  avail 
this  plalntllf  nothing;  for  sbe  was  fully 
cognisant  of  the  drcuui  stances  of  its  ex- 
ecution, and  admits  In  her  testimony  that 
nothing  bad  been  paid  on  the  mortgage. 
Her  husband  was  claiming  this  to  be  a 
valid  mortgage,  and  threatening  to  com- 
mence proceedings  to  torecloHe  it,  white 
she  claimed  It  was  barred  by  the  statute 
of  llmltatluns;  and  It  Is  evident  from  the 
testimony  that  the  deed  In  controversy 
was  intended  as  a  compromise  of  this  dis- 
pute. The  provision  In  the  deed  against 
alienation  was  Inserted  at  her  request,  be- 
ruuse  she  was  afraid  that  her  fausbaad, 
who  seems  to  have  been  careless  about 
AnBnclal  matters,  would  sell  the  land, 
squander  the  money,  and  she  would  have 
to  support  him.  Hence  t>he  desired  that 
be  be  prevented  from  selllag  the  land  dur- 
ing bla  life,  and  to  satisfy  her  this  provis- 
ion was  Inserted.  It  is  clear  that  It  was 
the  intention  of  the  parties  that  the  fee 
should  paHB  from  plaintiff  to  her  husband 
by  this  deed.  This  conclusion  Is  strength- 
ened by  all  the  circumstances  surrounding 
the  matter,  as  well  as  by  plaintiff's  own 
actions.  She  demanded  and  received  from 
her  husband,  as  a  condition  to  the  execu- 
tion of  the  deed,  a  release  of  the  mortgage 
g  ven  to  her  son,  as  well  as  a  quitclaim 
deed  to  lots  t>,  7,  and  8;  reacknowledged 
the  deed  In  Oi-tober,  1887,  on  account  of 
some  detect  in  former  acknowledgments; 
paid  no  attention  whatever  to  the  prop- 
erty, although  she  lived  next  door,  after 
the  death  of  ber  husband,  when  she 
learned  be  had  made  a  will  not  in  her  fa- 
vor; made  no  objectioa  to  the  executors 
taking  steps  to  sell  the  land;  had  a  secret 
bidder  at  the  sale,  although  her  attorney 
bad  notified  persons  present  that  the  ex- 
ecutors had  no  title;  offered  to  itstnm  de- 
fendant the  money  paid  for  the  land,  al- 
though It  was  largely  in  excess  of  the 
amount  due  on  the  mortgage  given  by 
herself  and  hUHband,  If  he  would  trans- 
fer It  to  her.  These  and  many  other  cir- 
cumstances, which  are  unnecessary  to 
state.  Indicate  that  plaintiff  fully  under- 
stood what  she  was  doing  when  she  exe- 
cuted the  deed,  and  It  ts  la  the  form  sbe 


Intended  It  to  be.  and  was  executed  for  the 
purpose  of  settling  the  controversy  be- 
tween her  and  ber  husband  concerning 
the  mortgage  In  favor  of  hereon.  The 
decree  of  the  court  b^ow  la  therefore  af- 
firmed. 


Helms  et  a/,  v.  Gilrot  et  a1. 

(Supreme  Court  of  Oregon.  April  SO,  18&X.) 

Fbblihinabt  Ikjutiction— Rianr  or  Apfbai^As- 
siemiBHT  TOB  Bbhbfit  or  CaBDnoRs  —  Fjxt- 

CBBS. 

1.  A  preliminary  iDjunotion  is  a  proviBional 
remedy,  tlie  sole  object  ol  wblch  is  to  preserve 
tbe  subject  In  controversy  In  its  then  condition; 
and  courts  of  equity.  In  giantlns  or  reruslng  the 
same,  should  In  no  manner  anticipate  tbe  ulti- 
mate detenninatitm  of  tbe  question  of  right  in- 
volved. 

9.  An  order  granting  or  refusing  a  prellml- 
naryintunotlmdoeanot  ordinarllv  partake  of  the 
nature  of  a  final  ]  udgment  to  sucn  an  extent  as  to 
warrant  an  appeal  therefrom;  but  when  tbe  court 
not  only  refused  the  injunction,  but  entered  a 
decree  settling  the  rights  of  the  parties,  an  ap- 
peal will  lie. 

3.  An  asslKnee,  under  the  general  assignment 
law.  takes  no  better  tiUe  than  fala  assignor,  and 
is  affected  1^  all  the  eqoitiaB  ezistlDK  w  aipiiiist 
him. 

4.  As  between  mortgagor  and  mortgagee,  ma- 
chinery necessary  for,  and  used  in  the  operation 
of,  a  sash  and  doorand  planing  mill,  when  affixed 
to  the  bnlldlng  by  screws,  bolts,  pulleys,  and 
bands,  is  a  '^flztuxe, "  and  subject  to  the  Hen  of 
tile  mortgage. 

(Sjfilabua  by  the  Court.) 

Appeal  from  circuit  conrt,  Jacksoneoun- 
ty;  li.  R.  WKBSTBB,  Judge. 

Tbe  property  in  controversy  In  this  suit 
Is  certain  machinery,  necessary  for  and 
used  In  operating  what  Is  known  as  a 
sash  and  door  factory  and  planlng-mill, 
at  Ashland,  Or.  This  machinery  was  pur- 
chased on  April  22.  1887,  of  the  Parke  & 
Lacy  Machinery  Company,  of  Portland, 
by  defendant  WlUiam  Ullroy  and  one  Yule, 
who  were  the  owners  of  the  real  estate, 
water-power,  and  building  In  which  the 
machinery  was  placed.  The  agreement 
between  the  Parke  &  Lacy  Machinery 
Company  and  GUroy  &  Yule  was.  In  form, 
a  lease  for  12  months,at  a  stipulated  rent- 
al of  %2.m,  payable  $900  In  cash,  and  bal- 
ance at  stated  times  during  the  year; 
and.  upon  tbe  payment  of  this  rent,  Ull- 
roy  &  Yule  were  to  have  the  right  to  pur- 
chase the  property  for  $2.  By  this  lease, 
Gilroy  &  Yule  agreed  that  they  would  not 
permit  the  machinery,  or  any  part  thereof, 
to  be  affixed  to  real  estate.  After  uald 
machinery  was  received  at  Ashland  it  was 
placed  in  tbe  building  prepared  for  It,  and 
attached  thereto  by  screws,  bolts,  pulleys, 
and  bands.  In  the  manner  such  machinery 
iH  usually  attached  to  buildings.  Gilroy  & 
Yule  used  and  operated  said  mill  and  ma- 
chinery for  some  time,  when  Gilroy  pur- 
chased tbe  Interest  of  Yule,  and  continued 
to  use  and  operate  the  same  until  May  13. 
1880,  when  be  and  his  wife  executed  and 
delivered  to  one  G.  F.  Penuebaker  tbAlr 
mortgage  to  secure  the  payment  of  the 
sum  of  $3,500,  on  or  before  one  year  after 
date,  which  mortgage  wae  Hubsequently 
assigned  to  plaintiffs.  This  mortgage. 
In  t£rms.  only  describes  the  real  estate 
upon  which  said  mill  is  situated  and  its 
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appurtenances.  Two  days  after  the  ex- 
ecution of  the  mortgage,  Gllroy  made  a 
general  aeatgnment,  for  the  benefit  of  his 
credltora,  to  defendant  Rogers,  of  all  his 
property.  On  January  30,  ;1890,  there  re- 
mainine  due  from  Gliroy  &  Yule  to  the 
Parke  &  Lacy  Machinery  Company,  on 
the  purchase  price  of  eald  machinery, 
f  879.8?,  Bogers  paid  the  same  from  money 
in  hlB  hands  as  aaslgoee,  and  received 
from  thecompany  a  blU  of  saleol  said  ma- 
chinery. On  May  18,  1890,  no  payments 
having  been  made  on  the  mortgage,  plain- 
tiffs commenced  a  suit  to  foreclose  the 
same,  making  Gllroy  and  wife  and  Rogers 
defendants,  but  neither  ol  them  appeared 
ur  made  defense  thereto.  That,  on  Au- 
gust 11, 1890.  plaintiffs  filed  an  amended 
complaint,  which,  aimong  other  things, 
particularly  described  said  machinery, 
and  alleged  that  It  was  a  part  of  the  real* 
ty,  and  snbject  to  the  lien  of  plaintiffs' 
mortgage;  and  that  defendant  Rogers, 
as  assignee  of  GUroy,  was  In  possession 
of  the  property,  and  threatened  to  remove 
the  machinery,  a^l  and  dispose  of  the 
same,  and  would  do  so,  unless  enjoined 
by  order  of  the  court,  and  praying  for  a 
preliminary  Injnnctlon.  Rogers  answered, 
denying  that  the  machinery  was  a  part 
of  the  realty  or  subject  to  the  lien  of  plain- 
tiffs* mortgage,  and  alleging  the  purchase 
by  him  of  the  Parke  &  Lacy  Machinery 
Company.  A  reply  having  been  filed,  the 
cause  was  heard  before  the  court,  on  the 
26th  of  Augnat.  1S90,  and  a  decree  en- 
tered adjudging  that  the  machinery  was 
not  part  of  the  real  estate  described  In 
plaintiffs*  mortgage,  nor  subject  to  the 
lien  thereof;  and  hence  this  appeal. 

B.  K.  Bannu  and  Fmncts  Fttcb,  for 
pellants.    Hammond  dk  Brt/eigs,  for  re- 
spondents. 

Bean,  J.,  (A/Ker  Btatlag  tho  tsusta  as 
above.)  This  case  come«  here  on  appeal 
from  an  order  denying  a  preliminary  In- 
junction. The  record  Is  In  a  very  unsatis- 
factory condition.  In  place  of  trying  the 
issue  between  the  parties  In  the  original 
suit  to  foreeluse plaintiffs'  mortgage,  as  It 
should  have  been  dune,  It  seems  it  wa« 
tried  in  a  proceeding  for  a  preliminary  in- 
junction In  aid  of  the  original  suit.  In 
this  proceeding  the  court,  after  hearing 
the  evidence,  not  only  denied  the  writ, 
but  entered  a  decree  determining  the  ques- 
tion as  to  whether  the  property  In  con- 
troversy was  subject  to  tlie  Hen  of  plain- 
tiffs' mortgage,  thereby  splitting  up  the 
original  cause  of  salt,— in  the  original  suit 
entering  a  decree  foreclosing  the  mort- 
gage, and  ordering  the  real  property  sold 
to  satisfy  the  amount  due  plaintiff,  and  In 
the  ancillary  proceedings  for  an  Injunc- 
tion determining  the  queetlon  as  to 
whether  the  machinery  was  part  of  such 
realty,  where  tlie  entire  question  should 
have  been  put  in  issue  either  by  the  orig- 
inal or  an  amended  complaint,  and  deter- 
mined by  one  decree.  A  preliminary  in- 
junction Is  only  a  provisional  remedy,  the 
Hole  object  of  which  Is  to  preserve  the  sub- 
ject In  controversy  in  its  then  condition, 
and,  without  determining  aity  queetlon 
of  right,  merely  tu  prevent  the  further  per- 
petration ol  wrong,  or  the  doing  of  any 


act  whereby  the  right  In  controrersy 
may  be  materially  Injured  or  eudangered. 
In  granting  or  refoslng  temporary  reHef 
by  preliminary  InJnncUon,  courts  of  eq- 
uity should  in  no  manner  anticipate  the 
ultimate  determination  of  the  question  of 
right  Involved.  They  should  merely  rec- 
ognize that  a  sufilelent  case  has  or  has 
not  been  made  out  to  warrant  tho  pres- 
ervation of  the  property  or  rights  fa 
statu  qao  until  a  hearing  upon  the  mer< 
Its,  without  expressing  a  final  opinion 
as  to  such  rights.  1  High.  InJ.  99  4,  6; 
Hill's  Ann.  Laws,  99  408.  411.  The  grants 
ing  or  refusing  such  an  InJuDction  rests 
largely  within  the  discretion  of  the  court, 
and,  being  merely  an  Interlocutory  order, 
made  during  the  progress  of  the  cause, 
does  not,  ordinarily,  partake  ol  the  nat- 
ure ol  a  final  lodgment  or  decree,  to  sach 
an  extent  as  to  warrant  an  appeal  there- 
from. 2High,  InJ.  916»3.  Bat  In  this  ease 
the  court  not  only  refused  the  Injunction, 
bnt  entered  a  decree  settling  the  rights 
of  the  parties,  and,  In  effect,  determined 
the  suit,  so  as  to  prevent  a  decree  therein, 
so  far  as  this  roachinerylsconcemed;  and 
therefore  It  must  necessarily  be  an  appeal- 
able order  or  decree,  under  sertton  585, 
Hill's  Ann.  Laws;  Rmlth  v.  Walker,  57 
Mich.  466,  22  N.  W.  Rep.  267.  24  N.  W.  Bep. 
830.  and  26  N.  W.  Rep.  783;  Toledo,  A.  A. 
&  N.  M.  Ry.  Uo.  V.  Detroit,  L.  &  N.  R.  Co., 
61  Mich.  9,  27  N.  W.  Rep.  716.  From  what 
has  already  been  said  It  follows  that  so 
much  of  the  decree  of  the  eonrt  below  as 
adjudges  and  decrees  "that  the  machin- 
ery referred  to  and  described  in  ptalntllfs' 
complaint  tor  Injunction  Is  not  a  part  of 
the  real  estate  in  controversy  In  this  suit, 
and  not  included  In  plaintiffs'  mortgage," 
must  be  reversed.  Bnt  since  the  question 
seems  to  have  been  determined  In  the 
court  below,  on  a  full  hearing  uf  the  evi- 
dence, which  Is  made  a  part  of  the  tran- 
script, and  both  parties  expressed  a  desire 
on  the  argument  that  we  should  examine 
the  case  on  its  merits,  we  have  concluded 

to  do  BO. 

It  is  argned  for  respondents  that,  nnder 
the  agreement  between  the  Parke  &  Lacy 
Machinery  Company  and  Gllroy  &  Tale,  the 
machinery  in  controversy  did  not  become 
"fixtnreM,"  but  retained  its  character  as 
chattels,  notwithstanding  Its  annexation 
to  the  building  In  which  it  was  placed,  and 
was  therefore  not  subject  to  the  Hen  of 
plaintiff's  mortgage.  Before  discussing 
this  question,  it  will  be  well  to  under- 
stand the  relationship  of  the  parties  to 
this  record.  The  defendant  Rogers,  who 
alone  Is  contesting  plaintiffs*  claim.  Is  the 
assignee  of  the  defendant  Gllroy,  plaintiff' 
mortgagor,  under  the  general  asslgnmenr 
law  of  this  state.  As  such  assignee,  he 
succeeds  only  to  the  rights  of  his  assignor, 
and  is  affecAd  by  all  the  equities  existing 
as  against  him.  He  takes  the  property 
subject  to  all  existing  valid  liens  fuid 
charges.  He  acquires  no  better  title  than 
his  assignor,  and, In  this  suit, can  makeno 
defense  to  the  mortgage  that  lils  asslfm- 
nr  conld  not  make.  Jacobs  v.  Ervln,9  Or. 
57;  Gammons  v.  Holman,  11  Or.2H4.3  Pat-. 
Rep.670:  Burrill,  Asslgnm.  §^1.  The  fact 
that  he  may  have  paid  the  Parke  &  Lory 
Machinery  Company  with  funds  beluugins 
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to  lilni,  ae  aaslKnee.  the  balance  dne  to  It 
from  Gilro^  &  tn\e  oa  tbe  purchase  price 
of  tbe  machinery,  does  not  change  blB  re- 
lationship to  the  property  In  any  way.  It 
iB.  In  effect,  tbe  same  as  U  Gllroy  bimselT 
had  nmde  the  payment.  He  does  not  ac* 
quire  title  to  this  property  by  virtue  o(  tbe 
bill  o[  sale  from  the  Farke&  Lacy  Machin- 
ery Company,  but  by  Tlrtne  of  tbe  deed  of 
aselgn  men  t  from  Gilroy.  "Willie  tbe  apree- 
meut  between  the  Pante  &  Lacy  Macbln* 
ery  Company  and  Gllroy  ft  Yale  was,  In 
form,  a  lease,  it  was,  Ih  effect,  a  sale,  and 
whatever  rights, if  any,  tbe  company  may 
have  bad,  as  against  this  property,  was 
never  asserted  by  It.  It  follows,  there- 
fore, that  it  the  property  In  controversy 
was  subject  to  the  lien  of  plaintiffs'  mort* 
Kaxe,  as  between  them  and  Gllroy,  rach 
lien  exists  as  avalnnt  this  defeadant.  The 
question,  then,  as  to  whether  this  mfr 
chinery  became  a  ''flxtare''as  to  theFarke 
Jk  Lacy  Machinery  Company  la  Immaterial 
In  this  case,  and  we  forbiar  to  express 
any  opinion  tbvreon.  It  baa  often  been 
remarked  that  tbe  law  of "flztDres"  J>  one 
of  tbe  most  oncertaln  titles  In  tbewtlre 
body  of  Jurisprudence.  The  line  between 
personal  property  and  fixtures  is  often  so 
close  and  so  nicely  drawn  that  no  precise 
rule  has  or  can  be  laid  down  to  control  in 
all  cases.  Each  case  must  depend  lan^ely 
on  its  own  particular  facts.  The  reports 
and  text-books  are  filled  with  decisions 
and  discussions  of  this  question,  but  none 
of  the  rules  laid  down  are  Infallible,  or  of 
universal  application,  ^e  shall  not  at- 
tempt to  quote  from  them,  nor  enter  Into 
any  detailed  dtscnsslon  of  the  question. 
We  conld  not  hope  to  throw  any  new 
light  upon  tbe  vexed  question.  Tbe 
weight  of  modem  aathorttyi  keeping  In 
mind  the  exceptions  as  to  constructive  an- 
nexation admitted  by  all  tbe  authorities 
to  exist,  seems  to  establish  tbe  doctrine 
that  tbe  true  criterion  uf  an  irremovable 
fixture  consists  In  the  united  application 
of  several  tests:  (1)  Real  or  constructive 
annexation  uf  the  article  In  question  to 
the  realty;  (2)  appropriation  or  adapta- 
tion to  the  use  or  purpose  of  that  part  of 
the  realty  with  which  It  Is  connected;  (R) 
tbe  Intention  of  tbe  party  makbifr  tbe  an- 
nexation to  make  tbe  article  a  permanent 
accession  to  the  freehold,  this  intention 
being  Inferred  from  the  nature  of  the  arti- 
cle affixed,  the  relation  and  situation  of 
tbe  party  making  the  annexation,  and  the 
policy  of  the  law  in  relation  thereto,  the 
structure  and  mode  of  tbe  annexation, 
and  the  puipose  or  use  lor  which  the  an- 
nexation has  been  made.  Henkle  v.  Dil- 
lon, 15  Or.  610,17  Pac.  Rep.  148;  Ewell, 
Fixt.  21;  Tealf  V.  Hewitt,  1  Ohio  St.  ,^; 
Thomas  v.  Davis,  76  Mo. TV;  Olore  T.Lam- 
bert, 78  Ky.  224:  Southbrldge  Sav.  Bank 
V.  Stevens  Tool  Co.,  180  Mrbh.  547.  Apply- 
InK  these  rules  to  the  facts  in  band.  It  is 
clear  that  the  property  in  controversy,  as 
between  the  mortgagor  and  mortgagee, 
must  be  regarded  as  "fixtures."  Its  an- 
nexation to  the  realty  was  snffldently 
permanent  to  enable  It  to  be  used  for  the 
purposes  Intended,  and  was  of  tbe  char- 
acter usual  with  such  machinery.  It  Is 
true  the  screws  and  bolts  with  which  It 
was  annexed  could  have  been  taken  out, 


and  tbe  machinery  removed,  without  seri- 
ous damage  to  It  or  the  building,  but  so, 
no  doubt,  could  bavebeen  tbe  floors  and 
windows.  It  was.  In  Its  very  nature, 
adapted  to  the  butdness  torwblchthe  land 
was  used.  Tbe  party  making  the  annex- 
ation must  have  Intended  that  it  should 
remain  as  long  as  It  continued  servicable, 
as  the  con  vtinlence  and  oaef  ulness  of  the 
property  would  have  been  seriously  im- 
paired by  its  removal.  So  much  of  the 
decree  of  the  court  below  as  adjudges  and 
decrees  that  the  machinery  In  controversy 
is  not  part  of  the  realty,  and  not  subject 
to  the  Hen  of  plalatitfs'  mortgage,  la  ttaera- 
fore  reversed. 

■  (»  Or.  518) 

BOWLAND  V.  McCowN  et  Af. 
(Aiprfnw  Court  ttf  Oregron.  April  SO,  189L) 
EnomNT— EviDxyce— Map— Pabol  Evidbkos— 

ISSTBDOTIOKS. 

L  In  an  actUm  of  ejaotmant,  a  mtp  or  dla* 
gram  of  the  iwemlses  in  omtEOveny,  made  by  a 
competent  surveyor  who  had  surveyed  Uie  prem- 
ises, is  competent  avldeaoe.  It  Is  explanatory  of 
the  survey  of  the  premises. 

S.  A  deed  wbLoh  does  not  refer  to  a  particu- 
lar survey,  ^t  is  unambignous  in  it*  terms, 
cannot  be  enlarged,  changed,  or  in  any  maimer 
moditled  by  the  introduction  of  parol .  eridenoa 
tending  to  prove  thatuneoC  the  parties  to  it  under- 
stood its  descriptive  words  to  have  reference  to 
a  particular  private  survey, 

8.  It  is  not  error  In  the  trial  ooort  to  refase 
to  give  instructions  which  are  inapplicable  to  the 
ease  made  by  the  pleadings  or  to  the  Auts  dis- 
closed by  the  evidence,  thoughooneot  as  abstrsot 
propoeltlona  of  law. 

4.  In  an  action  of  ejectment,  it  Is  not  error  to 
refuse  an  instruction  asked  by  tbe  defendant  In 
relation  to  the  statute  of  limitations,  where  there 
is  no  evidence  before  the  Jury  tending  to  prove 
that  the  possession  of  the  defendant  bad  been  ad- 
verse to  the  true  owner  for  at  least  10  yean. 
(Syllabua  by  the  Court.) 

Appeal  from  circuit  court,  Marlon  coan- 
ty:  R.  P.  BoiBK,  Judge. 

This  is  an  action  of  ejectment  to  recover 
two  small  parcels  of  real  estate  situate  In 
Marion  county.  Or.,  In  which  It  Is  alleged 
tbe  plaintiff  owns  an  undivided  Interest 
as  a  tenant  In  common  with  certain  oth- 
ers wbo  are  named  In  the  complaint. 
The  complaint  Is  in  tbe  usual  form  in  such 
case.  The  answer  denlei*  the  allegations 
of  the  complaint  specifically,  and  tben 
pleads  title  In  tbe  defendant  0.  W.  Mc- 
Cownastoeach  parcel.  Tbe  answer  fur- 
ther alleges,  as  a  separate  defense,  that  28 
years  ago  said  lands  were  surveyed  by 
the  deputy  United  States  surveyor  John 
W.  Meldrum,  while  acting  In  his  ofiiclal 
capacity  as  such  surveyor,  and  that  at 
the  time  said  survey  was  niudo  said  dep< 
uty-surveyor,  at  the  request  of  the  par^ 
ties  then  owning  said  lands,  made  a  sur- 
vey of  various  tracts,  and  among  them, 
at  the  special  Instance  and  request  of  C. 
McCuwn  and  Joslah  Franklin,  said  John 
W,  Meldrum,  as  such  officer,  made  an  actu- 
al survey  nf  the  lauds  In  question,  and  es- 
tablished the  center  of  section  7,  township 
7  H.,  range  2  at  tbe  point  claimed  and 
owned  by  tbe  defendant  C.  W.  McCown; 
and  said  lands  above  described,  and  tbe 
whole  thereof,  were  fenced  by  the  said  de- 
fendant C.  W.  McCown  wtaen  he  became 
the  porcbaser  tberaol;  and  tbe  greater 
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part  ol  the  same  has  been  under  fence  ever 
since  aald  time,  and  has  always  been 
clafmed  and  owned  by  the  defendant  C.  W. 
McCown,  and  his  fcrantorH,  ever  since; 
and  Id  all  transfers  said  center  corner  uf 
said  section,  as  established  by  tiaid  John 
W.  Meldrnm,  was  and  is  the  legal  monu- 
ment which  han  been  known  and  used  by 
all  parties  as  the  center  of  said  section  of 
said  township,  and  all  purties  Interested 
have  coidurmed  tberetu  without  question 
op  to  the  time  of  the  cooinienceiuent  of 
thi«  action.  Then  follows  a  separate  de- 
fense uf  the  statute  of  Umltatlous.  The 
reply  denlce  the  new  matter  in  the  an- 
swer. Both  parties  claim  to  deralgn  title 
from  one  LabsTn  Maulding.  The  plain- 
tiff's deeds  from  Maulding  are  dated  Ai)iil 
and  May,  ]887,  and  coiivpy  the  lani]  by 
legal  BubdiTisions,  being  "tho  N.  E.  qr.  of 
the  N.  W.  qr.,  and  the  8.  E.  qr.  of  the  N. 
W.  qr.,  and  the  N.  %  of  the  N.  E.  qr.,  of 
section  7,  T.  7  S.,  R.  2  east,  of  Willamette 
meridian,  and  In  Marlon  cuunty,  state  ol 
Oregon. "  The  defendant  claims  under  a 
deed  from  Mauldlng  datnd  February, 
1SN4.  In  which  the  land  conveyed  Is  de- 
scribed as  follows.  "Commencing  In  the 
center  of  section  7,  townslilp  7  8.,  K.  2 
east,  W.  M.,  county  of  Maritin,  state  of 
Oregon,  running  thence  east  240  rods, 
north  80  rods,  thf>nce  west  240  rods,  thence 
south  80  rods,  to  the  place  nt  heginnlng, 
containing  120  acres."  Other  facte  ap- 
peor  1p  the  opinion. 

Ifunliam,  Uolaies  &  Hnyden.tov  appel- 
lants. iS'.  T.  Richardson  and  TilmonForU, 
ior  respondent. 

Straban,  C.  J.,  (after  statinff  the  facts 
as  above.)  The  points  argued  on  the  ap- 
peal will  be  noticed  Id  the  order  in  which 
tliey  were  presented. 

1.  A  map  of  section  7,  drawn  by  two  sur- 
veyors and  teBtified  to  by  them  to  be  cor- 
rect, waH  used  upon  the  trial  before  the 
jury  without  objection;  but  before  the 
plaintiff  closed  his  case  tids  map  was 
offered  In  evidence  and  allowed  by  the 
court,  to  which  an  exception  was  taken. 
Couiibol  for  appellant  argue  in  their  brief: 
".\dfagram  or  a  iiia|)  would  be  a  continu- 
al or  cunstunt  witness  always  In  the  pres- 
ence of  the  Jury.  It  Is  the  tentluiony  of 
tne  witnesses  that  is  the  evidence,  and 
that  alone.  You  cannot  innnufacture  evi- 
dence by  giving  a  dfagfam  orplcturoof 
anything.  It  can  be  referred  tu  only  for 
the  purpose  of  demonstration. "  This  rea- 
HoniugffH  not  supported  by  authority.  On 
the  contrary,  the  rule  constantly  observed 
In  practice  In  this  state  as  well  as  the  one 
more  In  con8*)noiice  with  reason  Is  the 
other  way.  It  was  held  In  Hoey  v.  Fur- 
man,  1  Pu.  at.  295,  That  the  draft  uf  a  sur- 
vey proved  to  be  correct  Is  admissible  In 
evidence,  as  explanatory  of  what  the  sur- 
veyor testified  he  had  done  in  making  the 
survey.  The  rollowing  cases  authorize  the 
introduction  of  maps  and  dlagmms  in  evi- 
dence; Stouter  V.  Railway  Co.,  6  N.  Y, 
Kui)p.  163;  Uoodwin  v,  McCabe.7r»  Cal.  r>S4, 
17  Pac.  Kep.  705;  Tlllotson  v.  Prlcliard.  6U 
Vt.  94.14  Atl.  Rep.  302;  Armenduiz  v.  Still- 
man,  (Tex.)  3  S.  \V.  Hep.  078;  Archer  v. 
Railroad  Co..  (N.  Y.)  i;t  N.  E.  Uep.  aiS; 
Brown  v.  Tile  Co.,  (III.)  24  N.  E.  Ilcp.  522. 


In  the  two  following  cases,  photographs  of 
the  locus  in  quo  were  admitted  In  evidence : 
Dyson  v.  Railroad  Co.,  57  Conn.  9.  17  AU. 
Rep.  137;  Archer  v. Railroad  Co.,  (N.  T.) 
13  N.  E.  Kep.  318. 

2.  The  next  error  assigned  Is  the  refusal 
of  the  court  to  give  instructions  num- 
bered 1,  2,  and  8,  ariked  by  the  appellant. 
The  first  instruction  refused  is  aa  follows: 
"  In  this  case  there  lasome  testimony  tend- 
ing toshow^  that,  something  over  22  yearn 
ago,  Mr.  Meldrum,  at  the  instance  of  in- 
terested parties,  run  a  line,  and  established 
what  he  repre8«*nted  to  be  the  center  of 
section  7,  township  7  S.,  range  2  E.,  which 
is  the  section  In  which  the  land  In  contro- 
versy is  situated.  There  Is  some  testi- 
mony tending  to  show  that  when  the  de- 
fendant purchased  his  land,  part  of  which 
Is  the  subject  of  this  controversy,  from 
Mr.  Maulding,  be  purchased  with  reference 
to  the  said  center  as  established  by  Mel- 
drum. making  that  the  initial  point  In- 
tended by  his  deed.  I  Instruct  you  itjoa 
find  from  the  evidence  that  said  Mauld- 
ing sold  said  land  to  the  defendant  with 
reference  to  said  line  as  run  by  Meldrum 
to  the  terminus  of  the  same  in  the  center 
of  the  section,  and  put  him  in  possession 
of  the  said  land  so  sold,  and  allotted  to 
him  by  measurement,  then  the  plaintiff 
cannot  recover."  There  is  not  a syllahie 
in  Mauldlng's  deed  in  refen>nce  to  the  M^- 
drum  survey.  On  the  contrary,  the  initial 
point  mentioned  In  the  deed  Is  the  center 
of  the  section  without  reference  to  Mel- 
drum's  survey.  If  appellant's  contention 
were  to  be  sustained,  the  effect  would  be 
to  introduce  additional  words  In  the  de- 
scriptive part  of  the  deed  by  parol  evi- 
dence, which  would  necessarily  give  It  a 
different  effect  from  what  the  language 
actually  used  could  have,  and  different 
from  what  the  maker  says  he  Intended. 
This  would  clearly  be  Inadmlselble  where 
there  is  no  mistake  or  imperfection  In  the 
deed  alleged  in  the  pleadings.  A  question 
was  suggested  on  the  argument  whether 
or  not  there  is  enough  shown  in  the  evi- 
dence to  bring  the  case  within  the  princi- 
ple of  the  dictum  in  Spaur  v.  McBee.  19 
Or.  76. 23  Pac.  Rep.  8lS;  but  a  careful  exam- 
ination of  the  pleadings  and  evidence  sat- 
isfies us  that  question  is  notpret<etited.  If 
the  defendant  had  relied  upon  an  equita- 
ble title  created  by  a  mistake  in  the  de- 
scription in  his  deed,  since  the  amendment 
of  the  statute  roferretl  to  In  Spaur  v.  Mc- 
Bee,  supra,  we  must  have  allowed  That 
defense  to  have  prevalied  If  the  jury,  under 
proper  Instructions,  had  been  of  the  opin- 
ion that  It  was  made  out  by  the  evidence. 
But  that  is  not  the  defense  reileci  upon 
here.  The  appellant's  line  of  defeuw  is 
that  he  has  a  legal  title  which  can  be 
made  to  appear  by  proving  the  Meldrum 
survey,  and  then  supplementing  that  by 
parol  evidence  that  the  deed  was  exe<-utecl 
with  reference  to  thatsurvey.  Under  the 
view  we  take  of  this  case,  the  court  did 
not  err  in  refushig  togivethis  inKtruetlon. 

3.  The  Hecond  instruction,  which  was  re- 
fused by  the  court,  is  aa  follows:  "Under 
the  law  applicable  to  cases  of  tills  kind,  a 
grantee  cannot  be  put  in  a  better  condi- 
tion than  his  grantor  was  at  the  time  of 
executing  the  isruut,  and.  If  Manldlng  sold 
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the  land  in  controversy  by  warranty  deed 
to  the  dereii'lant,  and  put  defendant  In 
pobHeeslon  of  the  Haine,  and  described  It 
by  raeces  and  boundtj  In  th»  deeds,  then 
and  tlierealt«r  Mauldlng  bad  notlilDflrln 
HQld  land  to  convey, and  the  plaintiff  took 
nothing  by  operation  of  any  deed  which 
he  received  from  Maulding  purporting  to 
convey  the  Kaine  lands  which  he  had  sub- 
sequently [previously?]  deeded  to  the  de- 
fendant; and  I  leave  It  to  you  to  say 
whether,  as  a  matter  of  fact,  Maulding 
did  deed  by  prior  conveyance  the  land  in 
controversy  to  the  defendant."  This  in- 
atructiun  was  inapplicable  to  the  case 
made  by  the  defendant's  pleadluca;  be- 
sides. It  Is  not  universally  true.  A  jjcrantee 
who  takes  under  a  warranty  deed  and  for 
a  valuable  consideration,  without  notice 
of  any  latent  defect  in  his  title,  or  of  any 
outiTtandinK  equity,  or  of  Home  fraud  of 
bis  Kfnntor.  Is  always  in  a  bettor  position 
than  his  grantor.  In  sucb  case  he  takes 
the  estate  discharged  of  the  equity  with 
which  It  was  incumbered  In  the  hands  of 
his  grantor.  Whether  the  plaintiff  stood 
In  such  relation  to  the  property  we  can- 
not Inquire,  because  the  question  Is  not 
before  us;  and  for  that  reason  the  instruc- 
tion was  Inapplicable,  and  was  properly 
refused. 

4.  The  third  Instruction  which  was  asked 
by  counsel,  and  refused  by  the  court,  Is  as 
follows:  "I  Instructyou  chutittlielandsln 
controversy  were  Intended  to  be  conveyed 
and  werectinveyed  by  said  Maulding  to  the 
defendant  by  a  prior  conveyance,  and  you 
find  from  the  testimony  that  the  defendant 
and  Maulding,  who  was  fals  grantor,  was 
lu  tbepeucenbie  occupation  of  the  particu- 
lar premises  in  controversy  for  a  period  of 
ten  years  or  more  prior  to  the  commeiice- 
u?eut  of  this  suit,  then  the  plaintiff  Is 
barred  by  the  statute  of  limitations,  and 
you  should  return  a  verdict  In  favor  of  the 
defendant."  There  la  much  confusion  in 
this  Instruction.  By  the  first  part  of  It 
the  appellant  apparently  wished  to  sub- 
mit to  the  Jury  the  legal  effect  of  Mauld- 
Ing's  deed.  If  the  lands  In  coutroversy 
were  conveyed  by  Maulding  by  prior  con- 
veyance, the  piaintiff  could  not  recover, 
without  any  regard  whatever  to  the  stat- 
ute of  limitations.  On  the  other  hand.  If 
the  defendant  thought  that  his  possession 
was  protected  by  the  statute  of  limita- 
tions. It  was  his  right  to  atik  the  court  to 
define  to  the  Jury  what  would  constitute 
adverse  posscHNlon,  and  how  long  it  must 
continue  to  bar  an  entry.  Again,  If  the 
appellant's  defense  rested  on  his  deed,  he 
bad  the  light,  nnd  It  would  have  been  the 
duty  of  the  court  to  have  declared  Its  le- 
gal effect,  and  the  Jury  would  have  been 
bound  by  that  declaration.  The  instruc- 
tion under  consideration  did  neither,  nnd 
wo  think  was  properly  refused.  It  Is 
proper  to  add  that  it  was  properly  refused 
for  another  reason.  The  defendant's  pos- 
session was  only  seven  years,  and  he  was 
;iutln  privity  with  any  other  person  who 
had  held  adversely  to  the  true  owner  for 
the  other  requisite  three  years  to  complete 
the  statutory  bar.  If,  therefore,  the  In- 
Btractiou  under  corslderatlon  had  stated 
h  correct  proposition  of  law  in  a  proper 
rase,  tt-  watt  Inapplicable  to  the  facts  of 


this  case.  These  conclnatons  are  reached 
with  the  less  hesltancyfor  the  reason  that 
It  seems  to  be  tacitly  conceded  that,  it  the 
calls  in  defendant's  deed  are  followed,  he 
is  without  title  to  the  land  In  contro- 
versy. On  the  other  band,  If  he  baa  an 
equitable  title,  the  result  of  this  litigation 
will  not  bar  It.  Let  the  Judgment  ap- 
pealed from  be  affirmed. 


RpBAKE  et  aJ.  V.  Hamilton  et  h1. 
(Supreme  Court  of  Oregon.    May  21, 1890.) 

WaTEB-BiOHTB  —  APPROPBtATIOX  ON  THE  PUBLIO 

Latids. 

A  person  has  the  right  to  go  upon  the  pnb- 
lio  lauds  of  the  United  States,  and  to  appropriate 
the  waters  to  the  purposes  of  mining,  mtlling, 
agrioultore,  or  any  other  lawful  purpose,  a^ 
priori^  of  appropriation  girea  priority  of  right, 
and  the  rights  of  the  riparlao  owners,  when  they 
attacb,  ara  subject  to  the  rights  thus  auqalrod. 
(Syllabug  by  the  Court.) 

Appeal  from  circuit  court,  Balcer  coun- 
ty:  James  A.  Feb,  Judge. 

The  complaint  alleges  that  in  the  year 
1S77  the  plalnlltTs,  and  a  grantor  of  the 
plaintiffs,  Mary  H.  Hpeake,  appropriated 
60  inches  of  the  waters  of  Fox  creek  for 
mining,  mechanical,  and  agricnltnrnl  pur- 
poses ;  that  said  appropriation  was  prior 
In  time  and  right  to  all  other  appraprlu- 
tions,  except  to  15  inches  owned  by  the 
defendants  Hamilton;  that  in  the  same 
year  they  dug  n.  ditch  of  sufficient  capaci- 
ty to  take  and  carry  away  said  waters  to 
the  lands  of  the  plaintiffs,  and  nsed  the 
same  for  mining  and  agricultural  pur^ 
posra;  and  that  the  plaintiffs  and  their 
grautors  have  used  said  water  ever  since 
said  date;  that  Mary  H.Speakelstheown- 
er  of  five-eighths  of  said  ditch  and  water, 
and  that  William  H.  Speake  Is  the  owner 
of  three-eighths  of  said  ditch  and  water. 
The  answer  denies  all  the  allegations  of 
the  complaint,  and  ttaen  sets  forth  that 
the  defendants  W.  B.  and  A.  N.  Hamilton 
are  Joint  owners  in  certain  farming  landB 
in  Baker  county.  Or.,  through  which  said 
Fox  creek  flows,  in  a  well-deHned  chan- 
nel, for  about  one-half  mile;  that  said 
lands  will  produce  no  crops  without  irri- 
gation ;  that  the  water  of  Fox  creek  Is  the 
only  water  supply  to  be  had  on  said  prem- 
ises for  either  domestic  or  irrigating  pur- 
poses ;  that  the  defendants  Hamilton 
have  growing  on  their  said  landH  about 
3,W0  fruit-trees,  and  100  acres  of  said  lands 
are  under  cultivation ;  that  they  and  their 
tcrantors,  for  18  years  last  past, have  been 
ilparian  owners  of  the  stream,  and  have 
used  the  waters  of  Fox  creek  each  year 
during  all  that  time;  that.  In  the  year 
1875,  the  ditch  cialnitfa  by  the  plaintiffs 
was  dag  to  carry  the  waters  from  Fox 
creek  to  certain  placer  mines  on  Hibbanl 
creek,  known  as  the  "  Hibbard  Creek  "  or 
"Kpeake  and  Campbell"  diggings,  and 
said  ditch  ^^'nB  to  take  the  surplus  waters 
of  Fox  creek  only;  that  said  waters  were 
taken  by  the  plaintiffs  and  tlieir  predeces- 
Bors  In  interest,  by  and  with  the  consent 
ot  defendants' grantors,  for  mining  pur- 
pose only,  and  thnt  when  said  mine  was 
worked  out  all  the  waters  of  said  creek 
were  to  come  back  to  the  channel  ot  said 
creek,  and  that,  at  all  times  when  the  wa- 
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tcra  of  said  creek  were  not  used  at  tbe 
mine,  they  were  to  flow  in  tbe  cUannel  of 
eaid  creek ;  that  aald  mines  baveloue  ttliice 
been  worked  out,  and  that  all  (taid  water 
ouRht  to  flow  Id  tbe  channel  of  said  creek; 
that,  shortly  prior  to  the  acts  of  treepnsa 
complained  of  by  plaintiffs,  said  plaintiffs 
had  obtained  permission  ol  thedelendaotR 
to  use,  forlrrlffatIn)i;,a  part  ot  the  waters 
of  tbe  creek  through  the  old  mtninit  ditch, 
and  that,  under  cuver  and  guise  of  sacb 
permission,  plaintiffs  took  all  the  water 
ot  tbe  creek,  and  totally  deprived  the  de- 
fendants thereof,  leaving  their  crops  and 
domestic  animals  to  suffer.  The  defend- 
ants Hamilton  then  allege  tbat  tbey  and 
the  other  defendants,  their  employes,  went 
np  to  the  point  where  the  plaintibs  were 
wrongfully  diverting  the  water,  and 
turned  it  back  Into  the  channel  of  the 
stream,  and  that,  at  the  time  they  eo  re- 
stored the  water  by  tbe  plaiatiDs  so 
wrongfully  diverted,  there  were  only 
about  20  Inches  all  told  In  the  creek, 
and  that  he  needed  It  all  for  bis  nee  at  his 
farm,  and  that  said  acts  last  namnd  are 
tbe  trespass  complained  ot,  and  not  otber- 
wise.  Tbe  reply  denies  tbe  new  matter 
In  tbe  answer.  Tbe  court  found  that  the 
plaintiffs  were  entitled  to  one-half  the 
water  in  said  cr€«k,  and  the  defendants 
Hamilton  were  entitled  to  the  other  one- 
half  thereof,  and  entered  a  decree  accord- 
ingly, from  which  decree  the  d^endants 
Hamilton  appeal. 

M.  L.  Olmsted,  for  appellants.  J.  J, 
BtiUeray,  for  respimdents. 

^TKKnK^,C3 .AnUer  aiutlngtbe  facts  as 
above.)  For  all  the  purposes  ot  this  case, 
it  may  be  adsumed,  and  I  tbink  tbe  fucts 
sufficiently  apiwar  from  the  record,  that 
the  land  on  Fox  creek,  In  the  year  1877, 
was  alt  public  landu  of  the  United  States; 
that  Fox  creek  was  a  small  stream,  car- 
rying not  more  than  120  inches  of  water 
upon  an  average;  that  some  of  the  pred- 
ecessors in  Interest  of  the  appellants 
bad  diverted  about  20  inches  of  water 
from  said  stream  prior  to  1877.  and  that 
the  appellants  have  succeeded  to  what- 
ever Interest  the  said  original  appropriat 
ors  had  therein ;  that,  about  the  year 
1877,  the  plaintiffs  or  their  grantors  ap- 
propriated 60  inches  ot  water  from  said 
stream,  which  was  first  used  for  mining 
purposes,  and  afterwards  for  the  purposes 
ot  irrigatloD,  for  agricultural  purposes, 
and  tor  other  purpuses;  that,  for  the  pur- 
poses ot  appropriating  and  utilizing  said 
6U  Inches  of  water,  the  plaintiffs  or  th<>lr 
predecessors  In  Interest  dug  a  ditch  ot 
sufficient  capacity  to  carry  said  water 
so  appropriated  to  the  plaintiffs'  land, 
and  tliat  the  grantors  of  the  plaintiffs 
and  plaintiffs  hare  used  said  water  wlth- 
ont  interruption,  except  tbe  acts  com- 
plained of  herein,  continuously  since  that 
time.  I  think  It  also  sufliciently  ap- 
pears that,  at  tbe  time  of  the  alleged 
Interruption  ot  the  use  of  said  water 
by  tbe  defendants,  there  were  only  about 
20  Inches  ol  water  flowing  In  said 
stream,  all  ot  which  was,  by  the  plaintiffs' 
dam,  diverted  into  their  Mid  diteb;  and 
that  what  the  defendants  did  was  to  cut 
a  trench  around  said  dam  of  sufficient 


depth  to  allow  all  of  said  water  then  In 

said  stream  to  flow  back  Into  and  down 
the  channel  thereat.  It  also  appears  that, 
after  said  water-rights  accrued,  one  of  said 
plaintiffs  aud  one  of  the  defendants  ac- 
quired bomesteads  under  tbe  laws  of  the 
United  States,  on  tbe  respective  places 
where  they  now  reside,  and  that  they 
have,  respectively,  perfected  their  titles 
thereto;  and  that  the  defendants'  claim 
lies  on  both  stde^  ot  said  Fox  creek,  at  a 
point  below  where  the  plMlntiffs*  ditcit  di- 
verts said  water.  The  defendants  claim 
a  right  by  appropriation,  and  also  as  ri- 
parian owners.  They  also  claim  that  the 
plaintiffs  can  havn  no  right  to  said  water, 
unless  it  be  by  some  special  usage  or  cua- 
tou,  which  must  be  pleaded  and  proven. 

1.  It  Is  useless  to  discuss,  at  this  day, 
the  origin  of  the  doctrine  which  prevails 
In  all  the  Pacific  states  and  territories  in 
relation  to  tbe  appropriation  ot  water  on 
tbe  public  lands  of  the  United  States  tor 
mining,  mllllntCi  agricultural,  and  other 
lawful  purposes.  Its  appropriation  was 
first  made  lor  mining  purposes,  and  was, 
step  by  step,  extended  until  appropria- 
tions were  made  for  any  lawful  uses  to 
whlf^h  the  water  might  be  applied.  Vast 
properties  wera  thus  developed  aud  grew 
up  under  this  system  until  the  courts  were 
compelled  to  reeognise  and  protect  the 
rights  thus  acquired.  It  was  claimed 
that  the  United  States,  by  acquiescence, 
bad  given  an  Implied  license  to  make  such 
uppi-upriatlona,  and,  recognizing  the  jus- 
tice uf  tbis  claim,  cimgress  passed  the  act 
ot  July  20, 186tt.  By  that  act  It  was  pro- 
vided: "Whenever,  by  priority  ot  posses- 
sion, rights  to  tbe  use  ot  water  fur  min- 
ing. agrU'ultural,  manufacturing,  or  other 
purposes  have  vested  and  accrued,  and 
tbe  sameare recognized  and  acknowledged 
by  tbe  local  castonis,  laws,  and  decisions 
of  courts,  the  possessorb  aud  owners  ot 
such  vested  rights  shall  be  maintained 
and  respected  In  the  same ;  and  tbe  right  of 
way  for  the  construction  ot  ditches  and 
canals,  for  tbe  purposes  herein  specified. 
Is  acknuwlgeded  und  confirmed."  Kev. 
St.  U.  S.  S  233tf.  And  by  act  of  July  9, 1870. 
congress  further  provided:  "All  patents 
granted,  or  pre-emptions  or  homesteads 
allowed,  shall  be  subjected  to  any  vested 
and  accrued  water-rights,  or  rights  to 
ditches  and  reservoirs  used  In  connection 
with  sticb  water-rights,  as  may  have  been 
acquired  onder  or  recognised  by  the  pre- 
ceding section. "  Bev.  St.  U.  S.  §  2m.  In 
1S74  tbe  case  ot  Atchison  v.  Peterson,  20 
Wall.  507,  came  before  tbe  supreme  court 
ot  the  United  States.  It  involved  tbe 
right  to  appropriate  water  for  mining 
purposes,  aud  tbe  court  declared  that, 
"by  custom  which  had  obtained  among 
miners  In  the  Pacific  states  and  territo- 
ries, where  mining  for  tbe  precious  metals 
Is  had  on  the  public  lands  ot  the  United 
States,  tbe  first  apprnprtator  of  mines, 
whether  in  placers,  veins,  or  lodes,  or  ot 
waters  in  tbe  streams  on  such  lands  for 
mining  purposes.  Is  held  to  have  a  better 
right  than  others  to  work  the  mines  or 
use  the  waters.  The  first  appropriator 
who  subjects  the  property  to  use,  or  takee 
the  necessary  steps  for  that  purpose,  U 
regarded,  except  as  against  the  govem- 
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ment,  as  the  soarcA  of  tltleln  all  eontro- 
Teralea  relating  to  the  property. "  And  in 
Baeey  v.  Gallagher, Itl.  670,  therightto  ap- 
propriate water  f<»r  the  pnrpoBea  of  Irrl- 
KatioD  was  upheld.  In  the  head-note  to 
that  cuae  It  is  Rnid :  **  In  the  Paciac  states 
and  territories,  a  right  to  the  running  wa- 
ters on  the  public  lands  of  the  United 
Htstea.  for  the  purposes  of  Irrigation,  may 
be  acquired  bj  prior  appropriation,  as 
against  parties  not  having  the  title  of  the 
government.  The  right,  exercised  within 
reasonable  limits,  having  rererence  to  the 
condition  of  the  country  and  the  necessi- 
ties of  the  community.  Is  entitled  to  pro* 
tectlon."  And  Mr.  Justice  Field,  speak- 
ing for  the  court,  said ;  **  No  distinction  Is 
made  In  those  states  and  territories  by 
the  custom  of  miners  and  settlers,  or  by 
the  courts.  In  the  rights  of  the  first  ap- 
proplator  from  the  use  made  of  the  wa- 
ter, it  the  use  be  a  beneficial  one. "  A  long 
array  of  authorities  might  be  cited,  from 
all  the  Faclflc  states  and  territories,  bat 
these  from  the  highest  court  In  the  land 
must  suffice.  But  It  Is  said  by  the  appe- 
lant that  this  right  bus  its  foundation  In 
some  partlealar  usage  or  custom  which 
ought  to  be  pleaded  aud  proven.  No 
doubt  It  had  Ita  origin  In  usage  or  custom 
among  miners,  but  th^t  usage  lias  grown 
to  be  a  part  of  the  public  history  of  the 
states  and  territories  where  It  prevails, 
and  Is  of  such  universal  application  that 
the  courts  must  take  notice  of  It,  and  they 
do  that  by  recognizing  and  prolertlng  Che 
right.  This  I  understand  to  be  one  of 
the  ways  in  which  thta  customary  law 
may  be  shown.  On  this  very  point  it  Is 
said  In  Basey  Oallagber,  supra :  "It  Is 
very  erldeut  that  congress  Intended,  al- 
though the  language  used  Is  not  happy, 
to  recognise  as  valid  the  customary  law, 
with  respect  to  the  use  of  water,  which 
had  grown  up  among  the  occupants  of 
the  public  lands  under  the  peculiar  neces- 
sities of  thelrcondltlon,  and  that  law  may 
be  shown  by  evidence  of  the  local  cus- 
toms, or  by  the  legislation  of  the  state  or 
territory,  or  the  decisions  of  the  courts. 
The  union  of  the  three  conditions  In  any 
particular  catte  is  not  essential  to  the  per- 
fection of  the  right  of  priority."  These 
rightH  have  been  constantly  recognized  In 
the  courts  ol  this  state,  whenever  they 
have  been  assailed  or  questioned.  The 
principle  upon  which  these  rights  depend 
WU8  hilly  approved  and  sanctioned  by  this 
court  In  Kaler  v.  Campbell.  13  Or.  596.  11 
Pac.  Uep.ilOl.  The  complaint  admits  that 
the  appellants  are  entitled  to  16  inches  be- 
fore tlio  plaintiffs  are  entitled  to  take  any 
water  from  said  stream,  and  that  the  ap- 
pellants, and  those  under  whom  they 
claim,  acquired  this  right  by  appropria- 
tion prior  In  time  to  the  plaintiffs'.  The 
decree  will  be  framed  tn  accordance  with 
this  admission.  The  plaintiffs  are  next 
entitled  to  uO  inches  of  water  to  be  taken 
out  of  said  stream,  and  conveyed  to  their 
premises  by  means  of  the  ditch  mentioned 
lu  the  complaint,  and  theflppellants,  their 
agents  and  servants,  will  be  enjoined  per- 
petually from  Interfering  with  the  plain- 
tiffs In  the  use  of  said  water;  and  that  the 
apptdlantH*  predecessors  In  Interest  had 
appropriated  the  residue  of  said  water, 
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to  whose  rights  the  appellontsh&ve  Bue- 
ceeded.  Of  course,  what  is  here  said  only 
applies  to  the  facts  disclosed  by  this  rec- 
ord and  the  parties  before  the  court,  and 
could  in  no  wise  affect  the  rights  of  per- 
sons not  parties  to  this  suit.  The  plaln- 
tifls  obstructed  the  appellants  In  the  nse 
of  the  15  Inches  of  n-ater  to  which  they  ad- 
mit defendants  had  a  prior  right,  and  In 
that  particular  they  were  not  without 
fault.  It  farther  appears  that  the  rights 
of  the  parties  had  became  seriously  coni- 
plk-ated,  and  perhaps  could  only  be  def- 
initely ascertained  and  declared  by  means 
of  a  salt.  Under  all  the  circumstances, 
therefore,  we  hare  concluded  that  each 
party  to  this  suit  ought  to  pny  one-half  of 
all  the  costs  thereof.  The  deccree  of  the 
court  below  will  be  modified  In  accord- 
ance with  this  ophilon. 

Decree  affinned,  upon  zelieu1av<  IbT.  1891. 


HouE  MuT.  Ins.  Co.  t.  Oregon  Br.  ft 

Nat.  Co. 

(SUprenM  Court  of  Oregon,   April  80,  1881.) 
JTiBB  ZmoBASGs— SuvBoeATiosr  Of  Inbdrju-^c- 
nOK— Pabtus. 
Where  property  is  insured  for  less  tfasn  its 
value,  and  is  destroyed  by  the  negligence  of  a 
third  party,  the  Insurance  companies-who  hare 
paid  the  owner  the  insurance  mouev  must,  In  an 
action  to  recover  damages  for  the  destruction  of 
the  property,  be  Joined  with  the  owner,  or  If  he 
refuses  to  Join  he  must  be  made  a  partr  defend- 
ant, under  the  provision  oS  the  Oregon  Code  that 
an  action  shall  be  bioiigfat  In  the  nameof  the  real 
party- 
Appeal  from  circuit  court,  MoltDomah 
county;  E.  D.  Shattuck,  Jodge. 

The  complaint  states  in  substance  that 
on  the  30tb  day  of  April,  im,  the  plaintiff 
had  executed  to  one  J.  H.  Koontz  three 
Insurance  policies  for  the  aggregate 
amount  of  920,000  on  his  mill  and  its  con- 
tents at  Echo.  Or.;  that  on  that  date  the 
said  mill  and  Its  contents  were  totally  de- 
stroyed by  fire  caused  by  the  negligence  of 
the  defendant;  that  on  May  22.  1888,  and 
June  1. 1S88.  upon  proof  of  loss,  the  plain- 
tiff paid  said  Koontz  the  amount  of  said 
policies  In  full;  and  that  the  value  of  said 
property  so  destroyed  was  the  sum  of 
$30,361.72.  Judgment  Is  asked  for  the  full 
sum  of  91B.K88.14  and  Interest,  aud  for 
costs  and  disbursements.  The  defendant, 
afterdenylng  the  material  facts  as  alleged, 
set  up  as  a  defdnse.  In  substance,  that  on 
the  21st  day  of  December,  1888,  the  said 
Koontz  commenced  his  action  against  de- 
fendant in  the  circuit  court  for  Umatilla 
county  for  the  recovery  of  the  sum  of 
930,361.72  as  damages  for  the  destruction 
of  said  mill  and  Its  contents,  and  that 
subsequently  a  verdict  was  rendered  there, 
in  by  the  jury  In  favor  of  said  Koontz  for 
the  sum  of  917,500.  which  was  affirmed  on 
appeal  to  the  supreme  court,  and  that  the 
defendant  thereafter  in  that  action  paid 
the  said  Koontz  the  amount  ao  found  as 
damages  for  the  destruction  of  said  prop- 
erty, and  that  by  reason  thereof  the  said 
Koonts  was  fully  compensated  for  the 
total  amount  of  the  Injury  to  him  caused 
by  the  defendant,  and  that  said  Koonti 
holds  said  money  in  trust  for  the  use  aud 
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benefit  of  the  plalntlft,  etc.  And  the  de- 
fendant set  op  as  a  further  defense  that, 
prior  to  the  commencement  of  the  action 
of  Boid  Kounts  offalnat  the  defends  at  here- 
in, the  plaintiff  herein,  the  Home  Mntnal 
Fire  InBurance  Company,  had  fall  knowl- 
edge of  the  circumstances  of  the  destroc- 
tion  of  said  property,  and  that  an  action 
was  about  to  be  commenced  by  the  said 
Koontz  agalnBt  said  railroad  company  to 
recover  damages  for  such  lom,  and  was 
notified  hy  uald  Koonts  and  his  attorneys 
of  such  tact,  and  was  requested  by  them 
to  prosecute,  or  Join  with  him  In  pruse- 
catlng,  the  action  aKalnat  the  said  com* 
pany;  that  the  said  Insurance  company 
neglected  and  refused  to  prosecute  either 
severally  or  jointly  with  saM  Kuontz,  and 
disclaimed  all  intoreet  therein,  and  per- 
mltt^  Bald  action  to  be  prosecated  alone 
by  said  Koonti  against  said  railroad 
company.  The  defendants  In  the  present 
action  all^e  that  at  the  time  of  the  com- 
mencement of  said  action,  and  until  after 
the  trial  thereof  as  aforesaid,  neither  of 
the  defendants  had  any  linowledge  that 
the  property  alleged  to  have  been  de- 
stroyed was  Insured  In  the  plaintiff  com- 
pany,  or  that  said  Koonti  had  received 
any  snm  whatever  on  account  of  said 
loss;  that  after  the  Judgment  was  recov- 
ered, and  while  said  action  was  pending 
npon  appeal,  the  defendants  for  the  flr«t 
time  became  aware  of  the  fact  that  the 
property  was  insured  In  said  cunipany, 
and  Immediately  notified  the  Insurance 
eompany  of  the  recovery  of  the  Judgment 
In  favor  of  Koontz,  and  requested  it  to 
take  such  steps  asltmightdeem  necessary 
to  protect  any  Interest  or  claim  upon  the 

Eroceeda  of  the  judgment  which  it  might 
ave;  that  the  Insurance  com  pa  ny«  upon 
the  receipt  of  «och  notice,  disclaimed  any 
right,  title,  or  Interest  in  the  said  Judg- 
ment In  favor  of  Kooutx,  or  the  proceeds 
thereof,  and  declined  to  take  any  steps,  le- 
gally or  otherwise;  that  by  reason  of  the 
failure  of  the  insurance  company  to  unite 
with  the  said  Koontz  in  the  prosecution 
of  said  action,  and  failure  to  disclose  their 
Interest  and  to  take  any  titeps  to  prevent 
the  collection  of  said  judgment,  whereby 
Koonti  was  permitted  to  receive  the  en- 
tire proceeds  of  said  judgment,  the  insure 
ence  company  was  guilty  of  a  fraud  upon 
thf  rights  of  thedefendant.andls  estopped 
from  prof>ecnting  this  action.  To  these 
last  two  defenses,  the  plaintiff  demurred 
that  they  were  insnlflclent  to  constitute  a 
defense,  which  being  overruled  by  the  trial 
court,  the  appeal  Is  taken  from  the  judg- 
ment rendered  therein. 

John  A£.  Geartn,  for  appellant.  W.  IF. 
Cotton  and  Zera  snowt  for  respondeat. 

Lord,  J.,  (afttu  atating  the  Mcta  aa 
above.)  The  question  presented  by  the 
contention  forlhe  plaintiff  Is  that.  If  a  loss 
under  a  policy  of  fire  insurance  is  caused 
by  the  wrongful  act  of  a  third  person,  the 
Insurer,  upon  making  payment  to  the  In- 
sured pro  fa  n£o.  Is  subrogated  to  the  rights 
and  remedies  of  the  insured  and  may 
maintain  against  the  wrong-doer  an  ac- 
tion in  his  own  name,  and  need  not  pros- 
eente  It  lu  the  name  of  the  insured.  This 
action  Is  brought  by  the  plaintiff  In  Its 


own  right  upon  the  aBsnmptioo  that  the 

effect  of  the  Insurance  was  to  create  In  the 
plaintiff  a  pecuniary  Interest  In  the  proper- 
ty insured,  and  that  when  It  was  destroyed 
by  the  wrongful  act  uf  the  defendants, 
whereby  it  became  liable  and  was  required 
to  pay  for  the  loss  to  the  extent  of  the  In- 
surance to  the  Insured,  It  became  entitled 
to  a  legal  remedy  against  the  defendants 
In  Its  own  independent  right  to  the  extent 
which  It  was  compelled  to  pay  tor  such 
loss  occasioned  by  the  defendant's  wrong- 
ful act.  This  involves  an  inquiry  Into  tbi 
nature  of  the  rights  which  the  Insurer  ac- 
quires  npon  the  payment  of  the  Insurancs 
for  a  loss  caused  by  the  wrongfal  act  of 
a  third  person. 

The  right  of  the  Insurance  company  that 
has  paid  a  loss  to  recover  of  toe  wrong- 
doer after  payment  of  such  loss  rests  npon 
the  doctrine  of  subrogation.  In  Its  appli- 
cation to  Insurance  companies.  "Every 
day, "said  Lord  MANsriELD,  "the insurer 
Is  put  In  the  place  of  theinsured."  Mason 
V.  Salusbury,  3  Doug.  63.  Subrogation  Is 
purely  an  equitable  result.  It  Is  the  crea- 
tion of  equity,  Is  not  de|>endent  on  con- 
tra::t,  and  Is  enforced  for  the  purpose  of 
attaining  the  ends  of  justice.  It  grows 
out  of  the  relation  which  the  parties  sus- 
tain to  each  other;  the  party  subrogated 
acquires  no  other  or  greater  rights  than 
those  of  the  party  for  whom  he  Is  substi- 
tuted. As  the  contract  of  Insurance  Isone 
of  indemnity,  when  a  loss  occurs  by  the 
negligent  or  wrongful  net  of  a  third  party, 
and  the  Insurer  pays  the  'nsured,  he  is  en- 
titled upon  equitable  principles  to  be  snb- 
rogated  to  the  rights  of  the  Insured 
against  the  wrong-doer.  Hencetbegener- 
al  rule  that  when  property  which  has  been 
insured  is  lost  or  destroyed  by  the  negli- 
gent orwlllfDl  act  of  another  an  action  ac- 
crues In  favor  of  thelnsnred,  and  If  the  In- 
snrer  pays  the  loss  he  is  subrogated  to  the 
rights  of  tlie  Insured  aa  against  the  wrong- 
doer, with  all  his  rights  as  well  as  bfs  rem- 
edies. 

"  Where  the  property  Insured,  **  sajrs  Mr. 
Wood,  ** Is  destroyed  by  the  negligence  of 
a  third  person,  so  that  the  assured  has  a 
remedy  against  him  therefor,  tlie  insurer 
by  payment  of  the  loss  becomes  subrogat- 
ed to  the  rights  of  the  assured  to  the  ex- 
tent of  the  sum  paid  under  the  policy. 
The  a!>sured  becomes  trustee  (or  the  Insure 
er,  and  by  necessary  Implication  the  pay- 
ment of  the  loss  operates  as  an  equitable 
assignment  to  the  Inaarerto  the  extent 
of  the  sum  paid  under  the  policy.*  Wood, 
Ins.  S  499.  The  owner  and  Insurer,  in  re- 
spect to  the  ownership  of  the  property 
and  the  risk  incident  thereto,  are  consid- 
ered but  one  person,  having  together  the 
beneficial  right  to  an  Indemnity  against 
the  wrong-doer  whose  negligent  act  occa- 
sioned the  loss  or  destructlun  of  the  prop- 
erty. The  liability  of  such  wrong-doer  to 
the  owner  Is  first  and  principal,  and  that 
of  the  Insurer  secondary;  not  in  order  of 
time.butof  ultimate  liability.  Hart  v.  Rail- 
road Corp.,  18 Metc.(Mass.)  99 ;  Hall  Rail- 
roadCos.,I8Wall.S70.  Thelnsnrerstandlng 
In  no  relation  of  contract  or  privity  with 
thoRe  who  are  rennonslble  for  the  loss,  bis 
riehts  arise  out  of  his  contract  of  indem- 
nity, and  are  derived  from  the  assured 
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alone,  and  can  only  be  enforced '  In  the 
right  of  the  latter.  "In  any  form  ol  rem- 
edy," saya  Mr.  Justice  Gray,  "the  insurer 
can  take  nothlnir  by  Hubruffatloa  but  the 
rlarhts  of  the  assured."  Fhoenlx  Ins.  Co. 
V.  Erie,  etc.,  Trausp.  Co..  117  U.  S.  321,  H 
Sop.  Ct.  Rep.  750, 1176.  The  reason  forthe 
doctrine  that  the  Insurer  must  enforce  his 
riffhts  io  the  name  of  the  owner  against 
the  wrong-doer,  or  party  first  liable  as 
principal, Tenney,  J., Bflld,  was"  wholly  In- 
consistent with  the  principle  that  the  in- 
surer can  In  his  own  name  recover  for 
money  paid  on  the  contract  of  insurance 
In  an  action  against  the  wrong-doer,  for, 
the  insurer  and  assureil  being  in  effect  one 
person,  each  cannot  malutain  an  action 
at  the  same  time  and  forthe  same  loss 
wheru  there  can  oe  but  one  satisfaction. " 
Insurance  Co.  Bosher,  S9  Me.  200.  "It 
has  long  been  settled,"  said  Dvbr.  J., 
"both  In  England  and  in  this  country, 
that  such  a  cause  of  action  is  single  and 
Indivisible,  and  that  In  a  case  like  the  pres- 
ent the  Insurer  could  nut  at  common  law 
sue  the  wrong-d4)er  In  his  own  name  to 
recover  the  amoont  paid  the  assured,  but 
must  bring  this  action  In  the  name  of  the 
assured. "  First  Presbyterian  8oc.  v. 
Goodrich  Tranwp.  Co.,  7  Fed.  Kep.  258. 
Where  the  luNurance  company  has  paid 
the  owner  for  the  destruction  of  bis  prop- 
erty by  flre  cjccasioned  t>y  the  fault  of  a 
ralli*oad  company,  and  afterwards  the 
owner  receives  the  amount  from  the  com- 
pany in  satisfaction  of  his  damages,  be 
holds  it  in  trust  for  the  insurance  compa- 
ny, and  It  may  recover  it  from  him  by  a  ' 
Huit  in  equity.  So,  too,  if  the  railroad 
company  haH  not  paid  theowuer  his  dam- 
ages for  the  loss,  or  has  paid  It  to  him, 
knowing  that  be  had  received  the  amount 
of  the  insurance  from  the  Insurance  com- 
pany, the  railroad  company  is  liable  to 
tlie  insurance  company  in  an  action  at 
law,  which  it  has  a  riicht  to  brinir  in  the 
name  of  the  owner,  without  his  consent, 
to  repay  it  the  damages  to  the  amount 
ol  the  sum  paid  by  It,  and  that  a  release 
from  the  ownerwould  be  no  defense  to  such 
an  action.  Monmouth,  etc.,  Ins.  Co.  v. 
Hntchluson.etc.TranRp.Co.,  21 N.  J.Eq.  108. 
Thesubrogatlon  of  tlielusurertotho  reme- 
dies of  the  insured  forthe  destruction  of 
the  insured  property  upon  the  payment 
of  the  loss  operates  as  an  equitable  as- 
signment to  the  iiisni'er  to  the  extent  ot 
the  amount  tmld.  "It  is  In  the  nature." 
said  Sbaw,  C.  J.,  "of  an  equitable  asslgu- 
ment,  which  authorizes  the  a.Bslgitee  to 
sue  In  the  name  of  the  assignor  tor  bis 
own  benefit."  Hart  v. Railroad  Corp.,su> 
pra. 

It  results,  then,  that  the  right,  resting 
OQ  the  (luctrhie  ot  BUbrogatlon  and  not 
depending  upon  contract  or  privity,  must 
be  worked  out  tbroueb  the  right  of  the 
Insured  or  the  owner  ot  tlie  pruiierty  de* 
etroyed;  that  the  remedy  must  be  prose- 
cuted in  his  name,  unless  the  Code  of  Pro- 
cedure, which  permits  an  action  to  be 
brought  in  the  name  of  the  real  party,  has 
changed  this  rule.  Thecaseof  Connecticut 
Fire  Ins.  Co.  v.  Erie  Ry.Co.,73  N,  S.  399.  is 
relied  upon  to  support  this  poaition.  Uut 
In  that  case  the  owner  had  fully  settled 
blB  claim  against  the  railroad  company, 


but  the  contract  showed  that  the  amount 
of  the  policy  was  deducted  from  the 
amount  of  the  loss  In  the  settlement,  bu 
that  the  Insurance  company  waa  the  only 
remaining  party  In  intei*eet.  The  action 
being  under  the  Code  of  that  state,  which 
requires  the  action  to  be  brought  in  the 
name  of  the  real  party  in  Interest,  by  this 
settlement,  the  owner  having  no  Interest. 
It  was  held  that  the  insurance  company 
might  properly  bring  theaetion.  In ^Etna 
Ins.  Co.  V.  Hannibal,  etc..  Ry.  Co., 8  Dill.l, 
It  was  held  by  Dillon.  J.,  that,  in  a  case 
where  the  property  destroyed  exceeded  in 
value  the  amount  insured,  the  rule  of  law 
had  long  tteen  settled  that  the  insurance 
company,  on  the  paymoit  of  the  loaa.can- 
not  sne  the  wrong-doer  In  his  own  name, 
saying :  "  The  tult,  though  for  the  use  of 
the  insurer,  must  be  in  the  name  ol  the 
person  whose  property  was  destroyed. 
The  wrongful  act  was  single  and  indivisi- 
ble, and  gave  rise  to  but  one  liability.  It 
one  Insurer  may  sue,  then,  it  there  are  a 
dozen,  each  may  sue.  and, If  the  aggregate 
amount  of  all  the  policies  falls  short  ol 
the  actual  loss,  the  owner  could  sue  for 
the  balance.  This  is  not  permitted,  and 
so  It  was  held  nearly  a  hundred  years 
ago."  And  again:  *'But  it  Is  insisted 
that  the  provision  of  the  Missouri  statute 
that  every  action  shall  be  prosecuted  in 
the  name  of  the  real  party  in  Interest, 
though  it  declares  that  the  provision 
shall  not  authorise  the  asslgnmdut  of  a 
thing  in  action  not  arising  out  of  con- 
tract, changes  tha  rule.  However  It 
might  be  if  the  amount  paid  by  the  Insur- 
er to  the  assured  had  equaled  or  exceeded 
the  value  ot  the  property,  and  the  assured 
had  made  a  full  aeslgnment^lt  Is  plain 
that  this  case  tails  witliln  the  reasons  of 
the  rule  Itself  as  expounded  by  Bult.br 
and  Manspiklo  in  the  Case  In  Douglas, 
above  cited,  and  which  is  the  foundation 
of  the  law  on  this  subject."  In  Marine 
Ins.  Co.  V.  St.  Louis,  etc..  Ry.  Co.,  41  Fed. 
Rep.  644,  it  was  held,  under  the  Arkansas 
statute  providing  that  "every  action 
must  be  prosecuted  ju  the  name  ol  the 
real  party  In  interest."  that  an  insurance 
company  which  has  paid  the  iusurad  the 
full  value  of  the  property  destroyed  may 
maintain  an  action  In  bis  own  name 
against  the  wrong-doer  causing  the  loss. 
Caldwell.  J.  said:  "Under  the  reformed 
Codes  ot  Procedure,  the  action  of  the  In- 
surance company,  In  cases  of  this  sort. 
ma.v  be  brought  in  the  name  ol  the  lnsur> 
er.  [citing  Swartbout  v.  Railway  Co.,  49 
Wis.  fi25,  6  N.  W.  Rep.  314 ;  Connecticut  Fire 
Ins.  Co.  V.  Erie  Ry.  Co.,  73  N.  Y.405.]  But, 
aH  It  Is  alleged  In  the  complaint  that  the 
plalntitr  has  paid  the  insured  the  full  value 
of  the  property  destroyed,  it  is  plain  that 
the  latter  have  no  Interest  In  the  present 
controversy,  and  hence  they  are  not  nec- 
essary parties."  The  opinion  Is,  how- 
ever, expressed  In  that  case,  if  the  vaiue  of 
the  property  destroyed  exceeds  thclnsur- 
anoe  money  paid,  that  the  insurer  might 
Join  or  be  loined  with  the  owner  in  the  ac- 
tion to  recover  for  its  loss,  and  would  not 
be  required,  as  held  by  Judge  Dillon, 
supra.  In  such  case,  to  prosecute  the  action 
in  the  name  of  the  Insured.  Alikerlewwaa 
sustained  In  Crandall  t.  Transportation 
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Co.,  10  Fed.  Rep.  75,  where  Dtbb,  J.,  held 
that  to  an  action  to  recover  the  value  of 
a  buUdinir  destroyed  by  a  fire  caused  by 
the  alleged  nf^llgence  o[  the  defendant, 
the  owner  of  tba  building  and  an  Insur- 
ance company  that  has  paid  the  aronun 
of  the  Insurance  of  such  bnlldlng,  and  tak- 
en an  aBalgntnent  ot  the  claim  from  the 
owner  to  that  extent,  may  Join  as  gartlB^ 
to  the  action  when  the  value  of  the  house 
exceeds  the  amount  for  which  it  was  in- 
sured. In  Swartbout  v.  Railway  Co.,  sev- 
eral insurance  companies  united  with 
Swartbout,  to  whom  they  had  paid  the 
anionnt  of  their  policies  lor  property  de- 
stroyed by  the  negligence  ot  the  d^nd- 
ant,  in  an  action  to  recover  for  tht  value 
of  aiich  property.  The  defendant  de- 
murred on  the  ground  that  the  plaintiffs 
could  not  sue  In  one  action,  hut  each  munt 
sne  separately.  The  demurrer  was  over- 
ruled, and  the  correctness  of  this  roling 
was  the  subject  ot  the  controremy.  The 
court  say :  "  It  is  aald,  If  the  defendant  Is 
liable  at  all,  It  is  separately  and  distinct- 
ly liable  to  each  insurance  company  to 
the  amount  paid  oa  Its  policy.  But  it 
seems  to  us  that  it  would  be  an  intoler- 
able rule  to  allow  each  insurance  com- 
pany to  bring  a  neparate  suit.  Tbe  rail- 
road company  might  well  say.  were  tbia 
attempted:  'The  claim  Is  Indivisible. 
There  ts  but  one  wrongful  act  complained 
of.  one  loss,  and  one  liability.*  It  might  well 
insist  that  tbe  whole  matter  should  be  liti- 
gated In  one  action.  And  what  ubjectiou 
there  can  be  to  allowing  the  owner  to 
unite  with  the  Insurance  companies  in 
bringing  one  actlou  to  determine  the  liabil- 
ity of  the  defendant,  we  fail  to  perceive. 
Under  the  old  practice  the  action  would 
probably  have  been  brought  In  the  name  of 
the  assured  torthe  benefit  of  all  concerned ; 
but  the'  Code  requires  the  action  to  be 
brought  In  the  name  ot  the  real  party  In 
Interest.  Now,  it  appears  that  Swar- 
thout  baa  made  an  assignment  in  writing 
to  each  iusnrance  company  of  a  part  of  hts 
claim  against  the  railroad  company  for 
tbe  alleged  wrongful  destruction  of  his 
property.  It  Is  obvious.  If  one  of  tbe  in. 
Burance  companies  may  bring  a  separate 
suit  for  the  amount  of  Its  claim,  each  may ; 
and.  as  the  aggregate  amount  of  the  poli- 
cies fails  short  of  the  actual  loss,  Swar- 
thout  mayaueforthe  balance.  As  we  have 
said,  a  rule  ot  law  which  would  allow  this 
to  he  done  would  operate  most  oppress- 
ively upon  the  railroad  companies.  For 
a  single  wrongful  act,  which  gave  rise  to 
but  one  liability,  it  might  be  barassed 
with  a  dozrn  ditferenc  actions."  In  a 
later  case,  (l^ratt  v.  Radford,  52  Wis.  118, 
8  N.  W.  Rep.  606,)  the  court,  after  citing 
the  section  of  their  statute  which  pro- 
rides  that  "every  action  must  be  prose- 
cuted in  the  name  ol  the  real  party  in  in- 
terest," and  the  further  section,  that,  "of 
the  parties  to  the  action,  those  who  are 
united  In  interest  must  be  Joined  as  plain- 
tiffs or  defendanttt,  but.  if  the  consent  ot 
any  one  who  should  be  JoIne<l  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  de- 
fendant, the  reason  thQi'eof  being  stated 
in  the  complaint,"  say:  "Under  the  stat- 
utes above  cited  the  Insurance  companies 
could  maintain  an  action  against  such 


wrong-doer  in  their  own  names,  or  be 
Joined  with  the  Insured  as  plaintiff  In  such 
action.  *  •  •  Where  the  common  law 
procedure  prevails,  the  action  of  the  In- 
surance companies  would  necessarily  be 
brought  in  the  name  ot  the  Insored.  It 
conld  be  so  brought  vlthoot  bis  consent, 
ADd  he  would  have  no  control  over  It. 
Rut  under  our  Code  of  Procedure  the  com- 

fianies  would  sue  in  their  own  names, 
olnlng  the  insured  as  plaintitt  or  making 
nim  defendant,  according  to  tbe  exigencies 
of  the  case. " 

It  would  appear,  then,  from  these  last 
eases,  that  where  the  property  is  insured 
for  less  than  its  value,  and  is  destroyed  by 
the  negligence  of  a  third  party,  the  insur- 
anoe  companies,  who  have  paid  the  owner 
the  insurance  money,  must  be  joined  with 
him  in  an  action  to  recover  damages  for 
the  destruction  of  such  property,  and 
that,  upon  a  refusal  of  such  parties  to  join 
as  plaintiffs,  they  must  be  made  defend- 
ants. The  action,  though,  would  be 
brought  in  their  own  name,  joinimr  the 
insured  as  plaintiif  or  "■^'ig  him  defend- 
ant, accordingly  as  he  stood  related  to 
the  facts.  From  all  this  the  conclusion  re- 
sults that,  where  the  wrongful  act  is  sin- 
gle and  indivisible,  there  can  be  but  one 
liability  or  cause  of  action.  Since  the 
Code,  the  cause  of  action  remains  as  be-' 
fore,  single  and  indiviaible;  and  the  in- 
surer acquires  only  a  right  or  interest 
with  the  owner  of  the  property  in  the 
cause  of  action  or  liabiUtv.  and  not  a  new 
and  separate  canse  of  action.  He  cannot, 
therefore,  sue  in  his  own  name  alone,  in 
any  ease,  under  the  Code,  except  where 
the  amount  paid  by  him  has  exceeded  or 
equaled  the  value  of  the  property  de- 
Btroyed,  and  no  interest  remiuns  in  the 
owner.  When  the  amount  of  the  insur- 
ance money  paid  is  less  than  the  valne  of 
the  property  destroved  by  the  negligent 
act,  all  the  authorities  aeree  that  the  in- 
surer must  either  sue  in  tbe  nameof  theln- 
sured  or  Join  with  hlin  In  bringing  an  ac- 
tion against  the  wrong-doer.  None  al- 
low that  In  such  ease  he  can  sue  in  his 
own  name  alone,  for  the  reason,  that  the 
wrongful  act  is  single  and  indivisible,  and 
gives  rise  to  but  one  liability  or  cause  ol 
action.  In  that  cause  of  action  he  ac- 
quires a  Joint  right  with  the  owner  there- 
in, and  not  a  new  and  separate  right  of 
action,  and  therefore  must  prosecute  it 
Jointiy  with  him.  They  have  a  Joint  In- 
terest in  a  single  liability,  and,  united,  are 
tbe  real  parties  in  Interest.  Now,  the 
facts  disclosed  by  this  recr»rd  concede  that 
the  property  destroyed  by  tbe  wrongful 
act  of  the  defendant  greatly  exceeded  In 
value  the  amount  of  the  Insurance  money 
paid  by  the  plaintiff.  To  the  extent  of 
that  payment  the  plaintiff  became  aob* 
rogated  to  tbe  right  ot  the  owner  In  the 
property,  but  thecause  of  action  remained 
single  and  indivisible,  and  the  plaintitt  ac- 
quired only  a  Joint  right  with  tbe  owner 
therein,  and  not  a  new  and  Independent 
right  ol  action,  and  could  not,  tberetore, 
prosecute  the  action  in  his  own  and  sep- 
arate right.  Yet  this  is  exactly  what  th<> 
plalntltl  has  done,  and  claims  it  has  a 
right  to  do.  It  this  wer»  so,  It  would  es* 
tabllab  an  Intolerable  rale*  and  expose 
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the  defendant  to  bo  taaruaed  hj  a  doien 

different  actions,  whteh  It  Beema  to  ub 
woQld  be  contrary  to  letpal  principles, 
and  be  prodnctlre  of  mlBChlef  and  oppres- 
sion. The  Jndgmoit  moat  be  afflnned. 


(a  Or.  K)   ■ 

BOWIOK  et  Ml.  V.  MlLLBB. 

(9ttpmiM  Court  of  Oregon.   Mmj  14,  UOL) 

Bmomd  or  Fbitats  Cobpoutioit  —  Bsoomoabt 
BriDBircB— Jtmoimrr, 

1.  BeforeB  party  can  ^vb  secondary  evldenoe 
of  the  ooatentB  of  the  record*  of  a  prirate  corpo- 
xation,  be  mast  sbow  tliat  he  oaooot  produce  the 
orii^iwl  In  a  re—onable  time^  and  inth  rwon- 
sble  dlllgraoa. 

2.  Tbu  exlsteaee  of  a  Judgmeat  or  execution 
oumot  be  proven  by  parol,  but  only  in  the  man- 
ner provided  in  section  780,  HlU's  Code. 

{Syllabwi  by  the  Court) 

Appeal  from  circuit  court.  Baker  coun- 
ty; James  A.  Fsb,  Judge. 

M.  L.  Olmsted,  for  appellants.  W.  B. 
Gilbert,  tor  respondent. 

Bbait.  J.  Action  to  recoTer  possesBton 
ol  personal  iwoperty.  both  parties  claim- 
ing title.  In  November,  1889,  the  property 
In  controversy  belonged  to  the  Eastern 
Oregon  Gold  Mining  Companj.an  English 
corporation  operating  mines  In  Baker 
county.  The  plaintiff  J.  K.  Bowick,  being 
the  general  manager  of  the  company,  un- 
dertook to  sell  the  property  to  his  co- 
plaintiff,  T.  O.  Dowiek,  and  one  Parsons, 
who  were  directors  of  the  company,  and 
he  now  claims  to  have  succeeded  by  pur- 
chase to  Parsons*  Interest  In  the  property. 
In  order  to  prove  the  anthorlty  of  J.  R. 
Bowiek  to  make  the  sale  to  his  brother 
and  Parsons,  plain  tltls,  on  the  trial, 
offered  in  evidence  what  purported  to  be 
a  copy  of  the  record  of  the  meeting  of  the 
directors  of  the  mining  company  held  at 
the  Monumental  mine  on  July  25,  1S89, 
appolntfaig  htm  general  manager,  with 
power  to  buy  ana  sell  Bupplles  and  ma- 
chinery at  his  own  discretion.  No  attempt 
was  made  to  account  for  the  original  rea- 
ord.  except  that  the  books  of  the  company 
and  secretary's  office  were  In  London;  but 
whether  the  record  of  the  meeting  of  the 
directors  held  at  the  mine  In  July,  1R89, 
when  BowIck  was  appointed  general  man- 
ager, and  authorlaed  to  sell  the  property 
(» the  company,  was  at  the  I«ondon  office, 
does  not  appear.  By  section  691,  Ulirs 
Code,  U  Is  provided  that"  thereBhall  be  no 
evidence  of  the  contents  of  a  writing,  other 
than  the  writluir  Itself,  except  In  the  follow- 
ing trases:  *  *  *  When  the  original  can- 
not be  produced  by  the  party  by  whom 
the  evldrace  is  offered  in  a  reasonable 
time,  with  proper  diligence,  and  its  ab- 
sence Is  not  owing  to  his  neglect  or  de- 
fault. **  The  record  before  ns  does  not  dls- 
cloRe  that  any  effort  whatever  was  made 
to  procure  the  original  record,  and  until 
the  diligence  required  by  law  is  shown, 
secondary  evidence  of  its  contents  1b  not 
admlsalble.  The  fact.  If  It  is  a  fact,  that 
the  original  may  be  in  the  possesston  of  a 
person  without  ths  Jurisdiction  of  the 
court,  d4M*s  not  excuse  a  reasonable  effort 
by  the  party  by  whom  the  evidence  is 
offered  to  procure  the  original.  Wiseman 
V.  Railroad  Co.,  26  Pac.  Rep.  272,  (March. 


18BI,  not  offlelally  reported.)  The  next 
assignment  ot  error  Is  that  the  detmidant 

was  permitted  to  prove  by  parol,  under 
plaintiffs*  objection,  the  Judgment  and  ex- 
ecution under  which  he  claims  title.  It 
needsno  authority  or  argument  to  show 
that  such  testimony  was  clearly  Incompe- 
tent, and  should  not  have  beeu  admitted. 
The  defendant  was  clalmlngtitle  as  a  par^ 
Chaser  at  a  ahertff'n  Bale,  under  an  execu- 
tion Issued  on  a  Judgment  by  him  recov- 
ere<l  against  the  mining  company.  The 
existence  of  such  Judgment  or  execution 
could  not  be  proven  by  parol,  but  only 
in  the  manner  prescribed  In  section  7110, 
Hill's  Code.  Reversed,  and  new  trial  or- 
dered, costs  to  abide  the  final  result. 

  (n  Or.  17) 

Barbett  v.  Furnish,  Sheriff,  et  al. 
(Svpreme  Court  of  Oregon.  Hay  11, 18M.) 
jDiKnunr  lamth-Drnkta  ot  m  FABTX—lBSViHaB 
or  ExBODnoK. 

1.  Section  909.  HiU'fl  Code,  makes  a  lud«- 
meat,  rendered  ana  dooketed  sstWeln  providea. 
a  Ilea  upon  all  the  real  property  of  the  aefendani 
within  the  coantv  or  counties  where  the  same  Is 
docketed,  or  which  he  may  afterwards  acquire 
therein  daring  the  time  an  execution  mlo^t  usae 
thereon,  and  such  lien  is  ooiaffectad  ordlaplaoed 
by  the  death  of  the  party. 

9.  When  s  partnership  creditor  haa,  by  pro 
oeedings  at  law,  acanirod  a  Judgment,  exeeuuon, 
or  other  Hen  upon  the  separate  property  of  one 
of  the  partners,  or  has  taken  an;  proceedings 
whereby,  at  law,  he  has  secured  the  right  to  ap- 
propriate such  separate  estate  to  the  satistaotion 
of  an  obligation  Incurred  by  the  partoership, 
equi^  will  not,  at  the  inatanoe  of  anyindivldiuu 
creditor  of  autia  individual  partner,  wrest  such 
right  from  the  partnership  ^editor,  nor  compel 
lilm  to  postpone  his  proceedings  until  the  Indi- 
vidual creditors  of  the  partner  whose  separate 
estate  lias  been  levied  upon  have  first  received 
satisfaction  therefrom, 

8.  Under  seotion  881,  Hill's  Code,  an  exeon- 
tton  may  issae  on  a  Judgment  rendered  against  a 
party  in  his  life<time,  notwlthstandinif  his  death 
at  any  time  after  aix  months  from  the  granting 
of  letters  testamentary  or  ot  administration,  ana 
be  levied  on  any  real  property  of  the  defendant 
upon  which  such  Judgment  was  a  lien. 
{SuOalm  by  ths  Court.) 

Appeal  from  circuit  court,  Umatilla 
county;  M.  D.  Clifford,  Judge. 

The  object  of  thia  suit  Ui  to  enjoin  the 
sale  of  certain  real  property  upon  execu- 
tion owned  by  John  P.  Miller  in  his  life- 
time. It  Is  allied  that  the  JodgmeDt  up- 
on wbleb  said  execution  issued  was  ren- 
dered In  the  circuit  court  in  favor  of  one 
William  Moyes  and  against  said  John  P 
Miller,  now  deceased,  and  A.  B.  Robley, 
formerly  partners  under  the  firm  name  of 
Miller  h  Bubley,  and  that  said  Judgment 
was  for  a  partnership  debt;  that  the 
plaintiff  is  administrator  uf  said  Miller's 
estate,  and  has  the  same  In  his  possession 
for  the  purposes  of  administration.  It 
Is  further  alleged  that  said  Miller  died 
seised  of  the  real  property  levied  upon, 
and  also  owned  certain  individual  proper^ 
ty  of  the  value  uf  91,400,  and  owed  individ- 
ual debts  to  the  amount  iA  91i400t  and 
also  that  he  owned  an  undivided  half  of 
all  the  property  ot  Miller  A.  Robley »  that 
at  the  ttrae  of  Miller's  death  the  firm 
of  Miller  &  Bobley  were  Indebted  in  about 
the  sum  of  f 7.000.  and  that  said  A.  B.  Rob- 
ley was  then  and  la  now  the  owner  In  fea 
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of  CN'taln  real  eotate  1q  Umatilla  county ; 
that  Bald  partuersliip  estate  is  In  the 
hands  ol  the  adminibtrator  of  the  partner- 
ship, and  in  course  of  administration,  and 
Is  nut  yet  f'jlly  administered ;  that  none 
of  the  iitflivldual  debts  of  Miller  have  been 
paid,  for  the  reason  tlint  all  of  the  per- 
sonal estate  of  salu  Miller  Is  Involved  in 
lltlKatlon,  and  the  plaintiff  Ir  unable  to 
say  when  the  same  will  be  determined,  or 
whether  in  favor  of  or  against  said  es- 
tate; that  the  plaintiff  does  not  know 
what  the  costs  and  expenses  of  the  ad- 
ministration of  said  Individual  estate  will 
be,  nor  whether  there  will  be  anything 
left  after  paylnje  the  Individual  debts,  and 
the  costs  and  expenses  of  administration, 
to  apply  in  payment  of  the  partnership 
debts;  that  Ida  Miller  is  the  widow  of 
said  John  P.  Miller,  and  une-thlrd  part  In 
value  of  all  said  real  estate  has  been  set 
apart  to  her  as  her  dower  by  the  coanty 
court;  that  Noyes'  Judgment  Is  a  first  lien 
upon  the  real  estate  of  Hald  A.  B.  Robley ; 
that,  after  satisfying  all  the  Individual 
debts  of  said  Miller  out  of  bis  estate.  It  any 
then  remain,  tne  balance  will  be  applied 
to  the  partnership  debts,  and  then  a  large 
part  of  the  partnership  debts  will  re- 
main un[}afd;  that  the  Individual  prop- 
erty of  Hald  Robley  Is  much  less  la  value 
than  that  of  said  Miller,  and  that  Rob- 
ley's  real  estate,  upon  which  Noyea'  judg- 
ment Is  a  flrst  lien,  is  about  of  the  value 
of  91,000,  and  that  Miller's  individual 
estate  la  of  about  the  value  of  $4,000, 
one-third  of  which  represents  the  dower  of 
Ida  Milter;  thatNoyes'ludgmenthasiiever 
been  presented  to  plaintiff  as  adminis- 
trator forapproval  orrejcctlon.  The  levy 
on  the  property  by  the  sheriff  Is  then  al- 
legi^d,  and  that  the  same  has  been  adver- 
tised for  sale.  Various  other  matters  not 
material  to  this  statement  are  also  al- 
leged. The  defendants  demurred  to  the 
complaint,  which  being  subtained,  and 
final  decree  entered  dlsmlsslns  the  suit, 
the  plaintiff  has  appealed. 

W.  F.  Butcher,  for  appellant.  J.  J.  Bal- 
leray,  for  respondents. 

Strahan,  C.  J.,  [tifter  stating  the  facts 
as  Jibove.)  Several  questions  were  jra- 
aented  on  the  argument  by  appellant's 
<:ounsel,  but  wn  will  only  notice  such  as 
we  deem  material  to  a  proper  disposition 
of  this  appeal.  In  Boner  v.  Holladay,  IS 
Or.  401,  22  Pac.  Rep.  553.  this  court  consld- 
ered.  to  some  extent,  the  various  sections 
of  the  Code  in  relation  to  the  enforcement 
of  a  judgment  after  the  death  of  the  de- 
fendant, which  was  rendered  during  his 
llfe-tlnie,  by  execution,  and  the  coocluslon 
was  reached  that  the  judgment  creditor 
had  the  right  to  his  execution,  at  any  time 
after  the  expiration  of  six  mouths  from 
the  granting  of  letters  testamentary  or  of 
administration.  Whether  the  several  sec- 
tions In  the  Code  In  relation  to  the  present- 
ment and  payment  of  claims  by  an  execu- 
tor or  administrator,  and  the  order  of 
payment,  in  any  way  affect  or  modify  sec- 
*'on  281,  Hill's  Code,  which  expressly  au- 
thorizes the  Issuance  of  an  execution  In 
such  case,  though  somewhat  considered, 
was  not  decided:  nur,  In  the  view  we  take 
of  this  case,  is  it  necessary  to  be  decided 


here,  for  the  reason  that  the  property 
levied  on  Is  real  estate,  upon  which  the 
judgment  became  a  Hen  at  the  time  it 
was  docketed,  under  section  2G9,  Hill's 
Code.  And  when  such  lien  attaches  it 
cannot  be  displaced  or  affected  by  the 
death  of  the  party.  The  rights  otthe  par- 
ties have  become  flxed  by  the  law,  and  by 
the  entry  and  docketing  of  a  judgment 
pursuant  to  its  provisions,  and  the  acci- 
dental elrcumstauues  that  one  oi  the  par- 
ties dies  before  satisfaction  of  the  judg- 
ment In  no  manner  impairs  or  affects  the 
party's  rlghte  acquired  under  it,  except  to 
liefer  its  enforcement  by  the  execution  for 
six  months  after  the  granting  of  letters 
testamentary  or  of  administration.  It 
was  Insisted  by  appellant's  counsel  that 
the  judgment  In  this  case  was  against  Mil- 
ler and  Itobley  as  partners  for  a  partner- 
ship debt,  and  that,  therefore,  an  execa- 
tlun  could  not  belevlnd  upon  the  indiTld- 
ual  property  of  one  of  the  partners  nndl 
the  individual  debts  of  such  partner  were 
first  paid  ;  but  this  contention  could  not 
prevail  without  displacing  the  lien  ac- 
quired by  the  docketing  of  the  Judgment, 
under  section  269,  supra.  And  this  seems 
to  be  the  effect  of  the  anthorities.  In  a 
note  to  McCalloh  v.  Dashiell's  Adm'r,  18 
Amer.  Dec.  271,  tb»  learned  annotator  ob- 
serves :  "  But  we  apprehend  that  a  lery 
and  sale  under  a  writ,  against  the  mem- 
bers of  a  copartnership,  of  the  separate 
property  of  either  mem  her,  will  pasaa  title 
paramount  In  law  to  any  which  can  be 
acquired  under  a  subsequent  levy  opou 
the  same  property,  under  a  writ  to  enforce 
the  separate  and  individual  debt  of  the 
partner  to  whom  the  property  belonswd 
as  his  separate  estate;  and,  further,  that 
when  a  partnership  creditor  hus,  by  pro- 
ceedings at  law,  acquired  a  Judgment,  ex- 
ecution, or  other  lien  upon  the  separate 
property  of  one  of  the  partners,  or  has 
taken  any  proceeding  whereby  at  la  w  he 
has  secured  the  right  to  appropriate  such 
separate  estate  to  the  satisfaction  of  an 
obligation  Incurred  by  the  partnership, 
equity  will  not,  at  the  Instance  of  any  In- 
dividual creditor  of  such  Individual  part- 
ner, wrest  such  right  from  the  partnership 
creditor,  nor  compel  him  to  postpone  his 
proceedings  until  the  Indlrldnal  creditors 
of  the  partner  whose  separate  estate  has 
been  levied  upon  have  first  received  satis* 
faction  therefrom. "  And  this  propusltlon 
Is  supported  by  a  large  number  of  author- 
ities cited  at  page  2j$.*l.  Nn  doubt  cases 
may  arise  presenting  such  persuasive 
equities  that  chancery  would  interfere 
for  the  purpose  of  controlling  or  prevent* 
ing  an  unconsclonubleuseof  an  execution; 
but  this  case  Is  entirely  destitute  of  such 
equities,  and  is  wholly  wanting  In  any 
facts  or  circumstances  authorizing  or  re- 
quiring the  Interposition  of  equity.  It  Is 
the  ordinary  case  of  a  waiting  and  in- 
dulgent creditor,  who,  having  acquired  a 
prior  lien  upon  all  the  real  proiierty  of 
each  of  the  defendants, Is  now  seeking  sat- 
isfaction by  a  levy  upon  the  vttal  property 
of  one  only  of  such  defendants.  No  rea- 
son has  been  shown  why  he  may  not  pur- 
sue this  remedy.  Of  course.  If  the  entire 
claim  is  collected  from  Miller's  property, 
his  administrator  will  have  a  claim  for 
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tiontrlboHonwhicb  hemajenforcAajrainst 
Robley.  Tbls  view  ol  tbe  aabjeet  dlsposea 
ot  every  question  necessary  to  be  confild- 
ered  on  thia  appeal,  and  requires  anafflrm- 
ance  of  the  decree  appealed  from. 


(U  Or.  21) 

Cabboli*  t.  Gn<BAH  et  af. 

(Supreme  Cowrt  of  Or^jon.  May  14,  tSflL) 
Tbkdob's  Lieu— Bona  Fidi  Pukchabkb. 

Facts  examined,  and  held,  tbat  defendant 
ts  a  boTia  rtde  purchaser  of  tbe  property  in  oon- 
troTors;,  for  value,  without  notice  uf  the  latent 
oqaily  set  up  by  the  plaintiff,  and  tbat  the  defend- 
ant took  said  property  freed  from  8uoh  equity. 
{SyUabut  by  the  Court.) 

Appeal  Irom  circuit  court,  Union  coun- 
ty; M.  D.  Clifford,  Jndse. 

This  is  a  suit  to  enforce  a  grantor's  lien 
on  real  pn»perty  tor  tbe  purchase  money. 
One  Stunsell,  In  bis  llfe-tlme,  sold  the  real 
property  In  controversy  to  the  defendant 
J.  Q.  Berry,  which  was  about  June  17, 
1881.  Afterwards  said  Stanaell  died  Intes- 
tate, in  Uuiuu  county,  Or.,  and  tbe  plain- 
tiff was  appointed  his  administrator.  At 
the  time  of  the  sale  ol  said  land  to  Borry, 
he  executed  his  promlasory  note  to  said 
Staosell  for  $7iK),  due  oc  the  lat  day  of  Oc- 
tober, 1882.  to  secore  the  purchase  money. 
The  defendautdamurred  to  tbe  complaint, 
which  belns  overruled,  Berry  refused  to 
answer  further.  Tbe  defendant  Giibam 
filed  his  separate  answer  denytnft  the  ma- 
terial alietEQtions  of  tbe  complaint,  and 
then,  for  a  separate  defense,  pleaded  tbat 
he  was  a  bona  /fJe  purchaser  of  said  prem- 
ises for  value,  and  without  notice  ot  tbe  al- 
leged lien.  This  part  ot  tbe  answer  con- 
clsely  stated  all  tbe  facts  necessary  to  pro- 
tect the  Interest  of  defendaotasabona iScfa 
purchaser  in  said  premiues.  He  also 
pleaded  tbe  statute  of  limitations.  The 
cause  was  referred  by  the  court  below, 
and,  the  findings  of  the  referee  being  In 
favor  of  the  defendant,  the  same  was  con- 
firmed by  the  court,  and  a  final  decree  en- 
ered  dlsmisslnK  the  suit,  from  which  tbe 
plaintiff  bas  appealed. 

J.  W.  Sbeltoa,  for  appellant  B.  Sarkin, 
tor  respondents 

Rtraban,  C.  J.,  (after  stating  the  facta 
asabOYn.)  We  do  not  deem  It  necessary  in 
this  ease  to  eay  anything  In  relation  to 
the  grantor's  lien,  or  whether  tbe  defense 
of  the  statute  of  limitation  was  waived 
by  pleading  over.  The  sole  question  nec- 
essary for  UB  to  determine  arines  upon  the 
separate  answer  ot  the  defendant  Ullham. 
Tbat  answer  brines  defendant  within  the 
principles  of  law  deAntng  a  bona  Sde  pnr- 
chase,  for  value,  without  notice,  hereto- 
fore stated  and  recognized  In  several  cases 
in  this  court,  (Wood  v.  Rayburn,  18  Or. 
8,  22  Pac.  Rep.  521 ;  Weber  v.  Rothcblld,  15 
Or.  386,  15  Pac.  Rep.  650;  Hyland  v.  Hy- 
land,  19  Or.  51,  23  Pac.  Rep.  811 ;)  and  tbe 
only  question  under  these  authorities  is 
one  of  tact.  We  have  carefully  looked  in- 
to the  evidence,  and  think  the  defendant 
has  fully  and  satisfactorily  sustained  bis 
plea.  The  evidence  shows  that  Berry  was 
In  possession  of  the  premises  at  the  time 
he  sold  to  thed^endant  under  a  warranty 


deed  from  Stansdl ;  that  he  sold  the  same 

to  Gllham,  and  gave  a  warranty  deed 
therefor,  and  that  defendant  entered  into 
poBsessIon  thereunder,  and  paid  the  con- 
sideration agreed  upon,  which  was  91,200; 
that  at  no  time  before  or  pending  any  ot 
said  negotiations  or  proceedings  did  the 
defendant  bare  any  notice  of  tbe  fact  that 
Berry  bad  not  paid  tbe  purchase  price  of 
said  land.  Under  these  facts,  we  have  no 
hesitancy  in  saying  Gllbam  Is  a  bona  0de 
purchaser,  and  Is  entitled  to  be  protected. 
We  have  assumed,  without  deciding,  that 
the  grantor's  lien  exists  in  this  state,  but 
as  to  that  the  members  of  tbe  court  are 
not  agreed;  bnt  the  declHlon  of  the  ques- 
tion Is  not  necessary  in  this  case,  for  tbe 
reason  that,  conceding  Its  existence,  tbe 
plaintiff  could  not  prevail  against Gilham» 
who  holds  tbe  legal  title  freed  from  such 
latent  equity.  Let  the  decree  appealed 
from  be  afflnned. 


(21  Or.  21) 

Bascbb  ▼.  PRmoLS  et  al. 

(Sv^rreme  Court  <^  Oregon.  May  14,  1891.) 
AmAUBU  Ordbs  —  DENTiNa  Motion  to  Dis- 

flOLVB  IkJDNCTION. 

Aa  appeal  will  not  lie  from  an  order  over- 
ruling a  motioD  to  dissolve  a  preliminaryinlunc- 
tion  and  tovacate  an  order  appointing  areceiver. 
In  a  suit  for  the  dissolution  of  a  partaersbip  and 
for  an  aocotuitlng. 
(SyUobiu  by  the  Count.} 

Appeal  from  circuit  court,  Baker  cona- 
ty;  James  A.  Feb,  Judge. 

WlUlama  4t  Smith,  for  appellanta.  M.  L, 
Olmsted,  for  resi>ondent. 

Bbah.  J.  On  February  10, 1891.  plaiatltT 
commenced  a  suit  for  the  dissolution  of  a 
copartnership  existing  between  bim  and 
defendants,  and  for  an  accounting.  On 
the  filing  of  the  complaint  the  court  or- 
dered a  preliminary  iujuoction  to  issue, 
enjoining  and  restrainlngdefendants  from 
in  any  manoer  interfering  with  tbe  prop- 
erty or  assets  of  the  copartnership,  and 
uppointlDga  receiver  thereof.  After  an- 
swering the  complaint,  tbe  defendants 
moved  on  the  pleadings,  and  certain  affi- 
davits filed,  before  tbe  Judge  of  said  court 
at  chambers,  for  the  dissolution  of  the 
iujnuctlon,  and  the  vacation  ot  tbe  order 
appointing  a  receiver,  which  being  denied,^ 
defendants  appeal  to  this  court.  '*An  or^ 
der  or  Judgment  from  which  an  appeal 
will  lie  must  ue  one  affectlnga  eubstantlal 
right,  and  which,  in  effect,  determines  tbe 
action  or  suit,  so  as  to  prevent  a  Judg- 
ment or  decree  therein,  ft  is  one  which 
concludes  the  parties  as  regards  the  sub- 
ject-matter In  controversy  in  tbe  tribunal 
pronouncing  it.  It  munt  be  one  which  not 
only  affects  asubstantial right, butwhicb, 
in  effect,  determines  the  action."  Hill, 
Code.  S  5.S5;  State  v.  Brown,  5  Or.  119, 
The  order  from  which  this  appeal  Is  taken 
is  not  such  final  Judgment.  Tbe  object 
and  purpose  of  the  preliminary  Injunctloa 
and  the  appointment  of  the  receiver  was 
only  to  preserve  tbe  property  pending  the 
final  determination  of  the  suit.  It  did  not 
In  any  manner  determine,  or  attempt  to 
determine,  the  rights  of  the  parties,  nor 
does  It  In  any  way  preclude  a  flnnl  decree 
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apon  the  bearinff  on  ttae  merits.  It  ful- 
towB,  therefore,  that  the  appeal  must  be 
dlamlssefl. 


TVebstek  t.  Webster. 
{Supreme  Com'  <»/  Waahington.   June  8,  1891.) 

Divorce— Disposition  op  PHOPEKir. 

Under  Code  Wasti.  %  2007,  providing  tbat, 
"In  RTantiug  a  divorce,  the  court  shall  also  make 
Duch  disposition  of  tbe  property  of  the  parties  as 
shall  appear  Just  and  eqaltable,  haviDS  regard  to 
tbe  merits  of  the  partieB,  their  oondltlon  after 
divorce,  and  to  th»  party  through  whom  the 
property  was  acqaiced, "  tbe  court  baa  power  to 
dispose  ol  the  separate,  as  well  as  the  Joint, 
property  of  husband  and  wile. 

Appeal   from    snperior    court,  King 

county. 

HIchurd  Osbom  ttnd  Thompson,  Edaen 
A  HuiophrieSt  for  appellant.  Jacohn  & 
JenneranA  Ruaald  A  PIha,  for  appellee. 

DUNBAB.  J.  The  main  question  to  be 
decided  In  this  case  involves  the  construc- 
tl'jn  of  section  2007  of  the  Code  of  Wash- 
ington, which  is  as  follows  "Sec.  ^7. 
In  granting  a  divorce,  the  court  shall  also 
make  such  dlepositlon  of  the  property  <if 
the  parties  as  shall  appear  lust  and  equi- 
table, having  n^ard  to  the  respective 
merits  of  the  parties,  and  to  tbe  condition 
In  which  they  will  be  left  by  such  divorce, 
and  to  tbe  party  through  whom  tbe 
property  was  acquired,  and  to  the  bur- 
dens Imposed  upon  It  for  the  benefit  of  the 
children,  and  shall  make  provision  for  the 
guardianship,  custody,  and  support  and 
education  ul  the  minor  children  of  such 
marriage.**  This  statute  was  passed  In 
1868.  prior  to  the  passage  o!  the  communi- 
ty property  law,  and  has  ever  since  been 
the  law  of  the  territory,  and  of  the  state. 
It  Is  contended  by  appellant  that  this 
mast  be  nonstrued  to  mean  that  the  court 
shall  make  such  division  of  the  joint  prop- 
erty of  the  parties  as  shall  appear  just 
and  equitable, and  that  the  separate  prop- 
erty of  either  spouse  Is  not  to  be  consid- 
ered In  making  such  disposition.  Wears 
nnahle  to  see  how  this  construction  cun 
be  sustained  by  any  rule  for  the  Interpre- 
tation of  Htatutea.  The  language  of  the 
statute  scorns  to  be  plain  and  unambigu- 
ous, and  the  words  must  be  given  their 
ordinary  meaning.  The  statute  does  not 
say  that  the  court  shall  make  such  dispo- 
sition "of  their  joint  property,"  etc.,  but 
shall  make  such  disposition  "of  the  prop- 
erty of  the  parties."  This  lungnuge  Is 
comprehensive;  It  Is  an  equitable  division 
of  the  property  rights  of  the  parties  that 
the  court  Is  authorized  to  make.  One 
Statute  deflnes  what  separate  property 
Is,  another  what  community  property  is, 
and  who  shall  have  control  of  Mcpurate 
property,  and  who  of  real  property,  both 
separate  and  community  ;  l)ut  th(^^i!  stat- 
ntcM  relate  to  property  riprhts  dnritig  t-ov- 
erture.  This  statute,  however,  provides 
that  when  coverture  Is  to  tie  broken,  and 
the  marriage  relations  dissolved,  that  the 
parties  shall  bring  Into  court  all  their 
property,  and  a  complete  nlinwlnK  must 
be  made.  Kuch  party  uniHt  liiy  down  be- 
fore the  chancellor  all  that  thviy  have, 
•ind,  after  an  examination  Into  thu  whole 


case,  he  makes  an  equitable  division. 
This  view  Is  strengthened,  and  It  seems  to 
me  established  beyond  controversy  by  the 
succeeding  provision  of  the  section,  **  hav- 
ing regard  to  tbe  respective  merits  of  the 
parties,  and  to  the  condltloa  In  which 
they  will  he  left  by  sach  divorce,  and  to 
the  party  through  whom  the  property 
was  acquired."  It  the  court  has  no  Juris- 
diction over  the  separate  property,  and 
cannot  take  it  Into  account  In  making  tbe 
division,  that  portion  of  the  statute 
which  says  It  shall  have  regard  to  tbe 
party  through  whom  the  property  was 
acquired  Is  meaningless.  The  law  does 
not  require  an  equal  dlTlslon  of  the  prop* 
erty,  but  a  "Just  and  equitable"  division, 
and  as  no  general  rule  for  a  Just  and 
equitable  division  can  belaid  down,  bat 
each  case  must  be  adjustpd  according  to 
Its  own  merits  and  the  particular  circum- 
stances surrounding  It.  the  court  investi- 
gates all  of  the  circumstances — Mrst,  as 
to  who  is  to  blame,  or,  if  neither  party  Is 
blameless,  the  d^ree  of  blame  to  be 
tnched  to  the  respective  parties;  secoacF. 
who  Is  the  more  proper  party  for  the  cus- 
tody of  the  minor  children.  If  any ;  third. 
If  there  is  a  disposition  of  tbe  property  to 
be  made,  tbe  manner  in  which  it  was  ac- 
quired, whether  derived  principally  from 
the  husband,  or  the  wife,  or  by  their  joint 
exertions,  the  condition  of  the  parties  as 
to  age  and  health,  and  a  great  many  con- 
siderations whlfh  will  nwessflrily  enter 
Into  the  discretion  of  the  court  in  making 
tne  division.  The  separate  property  uf 
the  husband  or  tvlfe  Is  simply  a  circum- 
stance for  the  court  to  take  into  consid- 
eration In  making  the  dlrlslun.  This  sub- 
ject is  now  regulated  very  largely  by  stat- 
ute, and  there  fs  great  similarity  In  the 
statute",  all  of  them  Investing  the  court 
with  large  discretionary  powers.  In 
Iowa,  under  a  statute  substantially  like 
ours,  which  provides  that,  "whe*  a  dl- 
votx-e  Is  decreed,  the  court  may  make  such 
order  In  respect  to  the  children  and  prop- 
erty of  tht!  parties,  and  the  maintenance 
of  the  wife,  as  shall  be  right  and  proper," 
it  is  held  that,  when  a  divorce  Is  In  favor 
of  the  wife,  a  part  of  the  husband's  lands 
may  be  sot  off  to  her  to  be  held  by  bur  in 
fee-simple.  Jolly  v.  Jolly,  1  Iowa,  9.  Iq 
Kentncky  and  Alabama,  the  courts  have 
refused  t(»  divide  the  separate  property  of 
either  spouse;  but.  in  the  statutes  of  each 
of  those  states  which  give  the  court  sub- 
stantially the  same  discretion  that  ours 
does,  there  Is  a  spet^lat  provision  or  saving 
clause,  to  the  effect  that  "nothing  herein 
contained  sball  be  construed  to  authorise 
the  court  to  compel  either  party  to  divest 
himself  or  herself  of  the  title  to  real 
estate."  This  very  provision  is,  at  least, 
a  legislative  recognition  that  without  It 
the  court  would  have  power  to  divest  the 
title;  and  even  these  courts.  In  the  exer- 
cise of  their  discretion,  award  the  use  of 
the  separate  estate  of  one  spouse  to  the 
other  for  life.  In  Alabama  the  wording 
of  the  statute  Is :  **  Tbe  court  pronouneing 
a  dnoree  shall  order  and  decree  a  division 
of  the  estate  of  tne  parties  In  snch  a  way 
as  to  It  shall  seem  lust  and  right,  having 
due  regard  to  the  rights  of  each  party, 
and  tholr  children,  If  any;"  with  the  pro- 
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vlHlon  qootcfl  above.  And  tlie  supreme 
court,  tn  constriiluK  this  statute  lii  I^OTett 
T.  IiOvett,  11  Ala.  768,  says  that  tbe  estate 
of  the  parties  was  the  estate  held  by  either 
hnsband  or  wife,  or  by  them  Joiotly. 

We  are  clearly  of  the  optolon  that  sec- 
tion 2007  of  the  Code  confers  npon  the 
court  the  power,  In  its  discretion,  to  make 
a  division  of  the  separate  property  of  the 
wife  or  husband.  With  this  view  of  the 
law  of  tlie  case,  and  se^as  no  abase  of 
dlBcretion  by  the  eoart  In  Tta  flndioK*  or 
conclnslona,  we  are  of  the  opiDloD  that 
the  jQdffment  should  be  affirmed.  Tbe 
point  ralHcU  by  the  appellant.  In  regard 
to  the  refusal  of  the  court  todlscharge  the 
receiver  alter  the  appeal  Id  this  case  bad 
been  taken,  we  think  1b  not  pi-oi>erly  be- 
fore us,  and  we  have  therefore  not  consid- 
ered It.  Judgment  of  the  lower  court  Is 
affirmed. 

Andbrb.  C.  J.,  aad  Scott,  Hozt,  and 
Htilbs,  J  Jm  concur. 


KlI.ROT  V.  MlTCBBLL. 

(Supreme  Court  of  WaaMngton.   Jniie  8, 1301.) 

EtjuiTT-'TaiAL  BT  Court— FiiroiNoa—MBOHAJVtcs' 
Liens. 

1.  While  findings  of  fact  and  law  are  neoes- 
aary  in  an  action  at  law  tried  by  the  oonrt  with- 
ont  a  ]ai7,  thev  are  not  essential  to  the  nlldi^ 
of  aJwlt^aeDt  In  a  suit  in  equl^. 

i.  A  sait  to  foreclose  a  mechaQlo'e  lien  !• 
equitable  In  Its  nature,  and  is  not  transformed 
bito  an  action  at  law  by  defendants  luterposlng 
a  legal  defense  by  way  of  oounter-clalm. 

Appeal  from  superior  court,  Pierce 
county. 

Salt  by  D.  A.  Mitchell  against  J.  B.  Kll< 
roy  to  foreclose  a  mechanic's  lien.  There 
was  judgment  for  plaintiff  aud  defendant 
appeals. 

JadHODf  SbaipaMo  &  SalIiran,tor  ap- 
pellant. O.  Van  f'oaaea  and  PurkerA 
WiWABiBOBf  for  appellee. 

HoYT.  J.  The  sole  ground  upon  which 
ft  Is  sought  to  reverse  the  Judgment  en- 
tered in  tbiscADselnthecoiirtbekiwlBthat 
there  were  no  findings  of  fact  and  law  to 
support  the  same.  That  anch  findings  are 
necessary  in  actions  at  law,  when  tried  by 
tbe  court  without  a  Jury,  la  clear  from 
our  statute,  and  has  become  the  estab- 
lished law  of  this  state.  See  Bard  v. 
Kieeb,  25  Pac.  Sep.  467,  (decided  at  the 
last  session  of  this  court.)  We  think, 
however,  that  such  findings,  althongh  or- 
derly and  proper  tn  cases  In  equity,  are 
not  essential  to  tbe  validity  of  the  Judg- 
ment. Judgments  at  law  are  founded 
upon  general  or  special  verdicts  of  Juries, 
or  findings  of  the  court  which  take  the 
place  thereof.  Without  such  verdicts  ur 
findings,  there  Is  nothing  to  support  the 
judgment.  Cases  in  equity  stand  upon  a 
dltterrat  basis.  Tbe  decrees  therein,  while 
founded  upon  facts  tbe  same  as  Incases  at 
law,  are  placed  upon  a  broader  basis 
than  any  technical  determination  nf  what 
has  been  proven  by  the  testimony;  such 
Judgments  really  stand  upon  theentlreevl- 
dence  In  the  cause.  It  will  thus  be  seen 
that  the  reasons  for  holding  findings  es- 
smtlal  in  a  law  case  do  not  obtain  In  a 
T.26p.no.ll— 55 
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cause  In  equity.  Besides,  on  review  In  this 
court,  a  Judgment  at  law  will  usually 
stand  or  fall  upon  the  verdict  or  findings, 
without  any  reference  to  the  evidence  as  a 
whole;  while  Inequity  Itls  the  dutyof  tbls 
court  to  retry  tbe  cause,  not  upon  ver- 
dicts or  findings,  but  upon  the  testimony 
Introduceil  in  the  conrt  below.  Section 
451  of  the  Code  of  Washington  Is  reason- 
able and  proper,  if  held  to  apply  only  to 
suits  la  equity*  and  we  think  should  be 
tbns  construed.  Appellant,  seeing  the 
force  of  the  reasoning  above  suggested, 
sought  to  show  that  this  action,  though 
eommmced  as  a  suit  in  equity,  was,  by  the 
action  of  the  defendant  In  setting  up  a 
legal  defense  by  way  ot  counter-claim 
transformed  Into  a  suit  at  law.  We  do 
not  think  that  this  view  of  tbe  case  Is 
warranted.  A  court  of  equity,  having 
once  obtained  jurisdiction  of  a  cause, 
will  retain  It  until  final  determination 
thereof.  See  Loan  Co.  v.  Wentwortb.  25 
Pac.  Rep.  298,  (decided  at  last  October 
session.)  It  follows  that  findings  of  tact 
and  law  were  not  necessary  to  tbe  juris- 
diction ot  the  court  In  rendering  Judgment 
in  this  cause,  and  that  the  judgment  of 
the  court  below  mast  be  affirmed. 

Andebs,  O.  J.,  and  Ddnbab,  Scott,  and 
Stiles,  JJ.,  concor. 


STiiTS  ex  rel.  Bohde:  v.  Sachs,  Judge. 
(SuprwM  Oovrt  cf  WcuMngton.  Has  91, 1891.) 
ComntPT-^FuyisauBNT— HANDunis. 
Where  the  trial  court  has  fined  an  attorney 
for  oontampt  In  using  dlsreepectful  language,  ft 
has  no  autoorlty  to  fmrther  order  that  he  swl 
purge  hlnuelf  ot  the  contempt  by  apolo^iing; 
and  mandamtu  will  He  to  oompel  the  vacation 
of  an  order  denying  him  tbe  right  to  practice  un- 
til he  does  10  ^pol^^  the  fluehsving  been  duly 
paid. 

AppUcatton  for  writ  of  maadamas. 
B*A.BaJltnt(Br,torTfia%or.  John  Tram- 
baU,  for  defendant. 

HoYT.  J.  By  bis  demurrer  to  tbe  alter- 
native writ  Issued  herein  tbe  respondent 
admits  tbe  entry  of  an  ordw,  as  follows: 
"  On  this  38th  day  ot  March,  A.  D.  1881.  In 
open  court,  wbfle  the  Uun.  Uorbu  B. 
Sachs,  a  Judge  of  the  superior  conrt  ot  the 
state  ot  Washington,  was  engaged  as  such 
judge  in  deriding  a  motion  pending  in  the 
case  ot  Nlckelsburg  v.  Stencil  et  al.,  then 
pending  in  the  superior  court  of  Jefferson 
county,  Wash.,  over  which  the  said  Mob- 
Ris  B.  Saohs  was  then  presiding  as  Judge 
thereol,  one  William  J.IIohde,  an  attor- 
ney of  record  ot  said  court,  and  an  attor- 
ney tor  the  defendants  in  said  cause,  In- 
terrupted the  said  Judge  in  said  proceed- 
IngB,  and,  while  said  Judge  was  deciding 
said  motion,  addressed  said  Judge,  and 
spoke  in  a  disorderly,  contemptuous,  and 
Insolent  manner,  tbe  following  words:  *I 
wish  tbe  conrt  would  not  talk  to  me.' 
And  whereas,  the  said  fVilllam  J.  Bobde 
in  said  matter  was  guilty  of  disorderly, 
contemptuous,  and  insolent  behavior  to- 
wards the  said  judge,  while  holding  said 
court,  which  said  behavior  of  said  Will- 
iam J.  Rohde  tended  to  impair  tbe  an* 
thorlty  ol  said  court,  and  ot  said  judge 
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thereof,  and  to  Interrupt  In  an  nnbecom- 
iriK,  disorderly,  contemptnooB,  and  ineo- 
Iimt  manner  the  due  cooref*  of  the  Bald 
proceetlinKB  before  onld  coart:  Now, 
therefore.  It  1b  ordered  by  the  said  court 
that  Baiil  William  J.  Rohde  be  and  he  Is 
hereby,  by  reason  of  the  aforesaid  behav- 
ior, declared  guilty  oi  contempt  of  said 
court,  and  that  he  pay  a  fine  of  twenty 
dollars,  and  that  he  stand  committed  to 
the  custody  ot  the  sheriff  of  Jettereon 
couniy,  Wash.,  until  the  same  is  paid ; 
and  that  it  Is  farther  ordered  that  said 
William  J.  Kobde  purge  himself  of  said 
contempt."  That,  upon  the  entry  thereof, 
the  relator,  the  said  WlUIum  J.  Rohde, 
fully  paid  the  fine  therein  Imposed.  That 
afterwards  the  said  William  J.  Rohde,  in 
behalf  of  a  certain  client,  appeared  in  said 
court,  and  asked  to  be  heard  as  to  the 
matter  therein  pending.  Whereupon  the 
Judge  thereof  refOHed  to  allow  said  Ruhde 
BO  to  be  heard  therein,  and  caused  to  be 
entered  on  the  records  of  the  said  court 
the  further  order,  as  follows,  to- wit: 
"ThlH  court  having  on  the  2Sth  day  of 
March,  A.  D.  ISyi,  duly  entered  of  record, 
and  which  said  order  adjudged  and  de- 
creed, that  the  said  Wllllum  J.  Rohde,  an 
attorney  of  record  In  thlscourt.  was  guilty 
of  conte'npt  of  court,  and  adjudged  that 
said  William  J.  Rohde  be  fined  the  sum  of 
twenty  dollars,  and  Is  ordered  to  purge 
himself  of  such  contempt;  and  whereas, 
afterwards,  to-wlt,  on  the  said  2Nth  day 
of  March,  A.  D.  1891,  the  said  William  J. 

Rohde  paid  to  the  clerk  of  this  the 

fine  assetmed  against  him  in  aald  matter, 
and  has  neglected,  failed,  and  refused  to 
comply  with  the  said  order  of  aald  court, 
and  failed,  neglected,  and  refused  to  purge 
himself  of  said  contempt,  by  apologizing 
for  his  Bald  disrespectful  conduct:  Now, 
on  tliiH  21st  day  ot  April,  A.  D.  IS'Jl,  the 
said  William  J.  Rohde  appeared  in  oi>en 
court,  before  the  Judge  thereof,  and  the 
Judge  thereof,  to-wlt,  Mokrtb  B.  Sachh, 
thereupon  called  the  attention  of  said  Will- 
iam J.  Rohde  to  the  ()rder  of  this  court  so 
as  aforesaid  made  and  entered  on  the  2Hth 
day  of  March,  A.  D.  l-*))!,  and  further 
ealletl  the  attention  of  said  William  J. 
Ruhde  to  the  fact  that  he  bad  so  faile<I, 
neglected,  and  refused  to  comply  with 
said  order;  and  thereupon  the  said  Will- 
iam J.  Rohde,  still  falling,  neglecting,  and 
refusing  to  comply  with  said  order: 
Wherefore  itlB  ordered,  adjudged,  and  de- 
creed that  snid  William  J.  Ruhde  lias  vio- 
lated his  official  oath  of  office  as  an  attor- 
ney at  law,  and  has  failed  to  maintain 
the  respect  due  to  this  court,  and  the  ju- 
dicial officer  thereof;  and  it  is  ordered,  ad- 
Judged,  and  decreed  that  the  said  William 
J.  Rohde  Is  and  will  not  be  permitted  to 
appear  as  an  attorney  or  counselor  before 
this  court  until  he  does  comply  with  said 
order,  and  until  the  farther  order  of  this 
courc." 

The  question  presented  Is  as  to  the  va- 
lidity of  said  orders,  and  the  regularity  ot 
the  action  of  the  court  in  said  matter. 
The  contention  of  the  respondent  is  that, 
although  the  latter  part  of  the  first  order 
above  set  out.  and  all  of  the  second  order, 
may  be  irregular,  and  the  action  of  the 
rourt  In  entering  the  same  may  be  ground 


of  reversal  on  appeal,  yet  as  the  court  had 
jurisdiction  of  the  subject-matter,  and  of 
the  person  of  the  relator,  there  can  be  no 
retiel  against  such  orders  by  mandamaa. 
This  contention  is  doubtless  correct,  ifthe 
orders  entered  were  sncb  as,  under  any 
state  of  facts  connected  with  the  proceed- 
ings, the  iRw^  would  authorize.  We  think 
however,  that  the  latter  part  of  the  said 
first  order,  if  It  required  anything  at  all 
more  than  the  payment  ot  the  fine  men- 
tioned in  said  oraer,  required  something 
which  the  court  had  no  right,  under  any 
circumBtances,  to  order,  and  that  this 
portion  of  Bald  order  was  therefore  not 
only  voidable,  but  absolutely  void,  and 
that  for  that  reason  there  was  absolutely 
no  foundation  for  any  of  tbe  proceedings 
which  led  to  the  entry  of  the  second  order, 
and  that  the  said  second  order  was  there- 
fore absolutely  void  au  an  entirety.  This 
being  Sf>,  we  think  thin  court  could  proi>- 
erly  Intervene,  and  by  Its  writ  otmnndamas 
require  said  court  to  vacate  and  set  aside 
said  last-named  order,  especially  where, 
as  in  this  case,  the  effect  of  said  order  was 
to  deprive  the  relator  of  his  right  to  ap- 
pear In  said  court  as  an  attorney  thereof. 
His  right  so  to  appear  was  property,  and 
could  not  be  taken  from  him  excepting  by 
due  process  of  law,  and  this  cunrt  can  In- 
tervene by  this  writ  to  prevent  such  depri- 
vation. It  follows  that  the  peremptory 
writ  of  mandamus,  commanding  sutistan- 
tlally  the  same  as  the  alternative  writ, 
must  Issue,  and  it  is  so  ordered. 

Andeus,  G.  J.,  and  Stilbs,  Dunbab,  and 
SfxiTT,  JJ.,  concur. 


Northern  Pac.  R.  Co.  v.  Hrbs  et  ah 
{Supreme  Court  of  Washi/ngton.   Uay  39,  1891.) 

CaRRIBHS— ACCIDBXTS  TO  PASaENOBRfl — NeOU- 

QESCE — PlBADISQ. 

1.  Iq  an  action  by  a  passenger  against  a  rail- 
road company  for  injury  rwoived  by  the  falliDK 
of  a  bei'th  while  abe  was  away  from  her  seat  and 
standing;  ny  the  stove,  it  Is  not  necessary  for  her 
to  alle(;uand  prove  necessityfor  herabsence  from 
ber  seat,  contributory  negligenoe  being  a  matter 
of  defense. 

2.  The  accident  happened  on  a  car  on  which 
it  was  understood  that  the  passengers  should  look 
after  their  own  berths,  and  were  accordingly 
charged  a  low  rate  of  fare.  Soon  after  the  acci- 
dent, plaintiff  wrote  the  company  that  she  was 
injured  by  the  carelessness  of  one  of  its  employes. 
Shortly  afterwards,  in  a  letter  to  the  company, 
she  said  that  it  was  a  newsboy  who  pushra  tiie 
berth  up.  On  the  trial  she  testified  that  she 
thought  itwas  a  brakemao,  Seld,  that  therewss 
sufBcicnt  eTideoce  that  the  Injury  resulted  by 
reason  of  the  negllgenoe  of  an  airent  of  the  com- 

ganr  to  sustain  s  verdict  for  ploiutlir.  Anueks, 
.  J.,  and  Stiles,  J.,  dissentiog. 

3.  An  allegation  of  tbe  complaint  that  plaintiff 
had  been  oompelled  to  expend  a  certain  amoont 
for  medical  treatment  and  nursing  was  sufficioit 
without  ploudlng  it  u  a  distinct  cause  of  action. 

Appeal  from  anperior  coart,  Lincoln 

county. 

MttabeV,  Asbton  A  Chapman  and  T. 
Caton,  for  appellant.   Blevlns  &  Neat,  for 

appellees. 

Scott.  J.  Appellee  was  a  paRsenger 
from  St.  Paul  to  Sprague  on  one  of  ap- 
pellant's cai-s,  which  was  one  of  a  class 
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known  as  "free  emigrant  carB;**  and  dur- 
ing the  paBSBKeshe  waslnjurcd  by  the  fall- 
InK  of  an  upper  berth  while  away  from 
her  seat,  and  Btandiog  by  the  stove.  Just 
before  nhe  left  her  seat  at  that  particular 
time,  aome  peraou  passed  through  the 
car  and  raised  the  upper  berth  nearest  to 
the  stove,  but  did  not  push  It  up  far 
eaougii  so  that  the  faiitenlugs  caught  or 
locked.  The  berth  might  reuiuiu  in  such 
a  positlou  temporarily, but  would  be  In 
constant  danger  of  falling.  The  lasteu* 
insM  ot  8Dch  berths  were  so  arranged  as 
tu  be  further  secured  by  locking  with  a 
padlock.  As  to  whether  it  wascustomary 
to  keep  tiiem  bo  locked  when  raised,  was 
aot  shown,  but  this  one  was  not  locked 
In  this  way  at  the  Time.  The  conductor 
testified,  however,  that  if  the  berth  had 
been  pushed  up  high  enoughfor  thetusten- 
ing  to  catch  It  could  not  have  fallen.  Ap  ■ 
pellee  testified  that  she  left  ber  seat  and 
went  to  the  stove*  and  that  while  stand- 
ing there  the  train  started,  giving  a  quick 
jerk;  that  she  put  out  her  hand  and 
caught  hold  of  the  post  by  one  of  the 
berths,  when  the  npper  berth  came  down 
and  caught  two  of  ber  fingers  and 
crushed  them;  that  the  injury  caused  her 
a  great  deal  of  pain,  and  one  of  the  fin- 
gers was  in  danger  of  remaining  perma- 
nently stiff;  and  that  she  thongnt  ber 
medicine  and  nurse  bill  would  amount  to 
f 200.  On  crosB-exaulnation  she  testified 
that  she  thought  it  was  a  brakeuian  who 
pnelied  up  the  berth.  The  testimony  of 
the  physician  who  treated  her  was  intro- 
duced. He  said  that  ber  forefinger  might 
remain  permanently  stiffened  us  an  effect 
of  tbe  injury. 

Appellant  contends  that  appellee  had 
no  right  to  leave  her  seat  unless  there 
was  a  necesHltyfor  bo  doing. and thatsuch 
necessity  should  have  been  pleaded  in  her 
complaint  and  supported  by  proof,  ana 
that  without  such  an  allegation  any 
proof  thereof  was  Inadmissible.  Appellee 
testified  that  she  went  to  tbe  stovefor  the 
purpose  of  getting  warm.  This  teHtlmony 
was  objected  to  by  appellant  upon  the 
ground  acoresald.  that  there  wan  no  alle- 
gation thereof  in  the  complaint,  which 
objection  was  overruled.  This  point  was 
subsetjuently  again  raised  by  a  rcQaest  to 
charge,  submitted  by  appellant,  that  "tbe 
aeata  constructed  in  the  cars  used  In  the 
operation  and  running  of  trains  by  de- 
fendant railroad  company  are  construct- 
ed for  the  convenience  of  passengers,  and 
by  such  passengers  to  be  occupied  while 
the  train  Is  moving,  and  not  to  be  left  or 
deserted  while  the  train  is  in  motion  ex- 
e^t  where  a  necessity  therefor  arises; 
and  If  an  Injury  occurred  to  any  passen- 
ger after  having  left  his  or  ber  seat  which 
would  not  have  occurred  bad  such  poHsen- 
ger  remained  In  his  or  her seatthe railroad 
company  would  not  be  liable  except  when 
a  necessity  arose  for  leaving  the  seat, 
whicb  necessity  should  have  been  pleaded 
and  sustained  by  evidence."  Thlsinstruc- 
tion  was  refused  by  the  court,  and  right- 
fully so.  Of  course.  If  the  plaintiff's  proof 
hud  shown  that  she  was  guilty  of  any  neg- 
ligent act  which  contributed  to  the  inju- 
ry, she  could  not  recover  unless  the  de* 
lendaatf  with  knowledge  a!  the  situation, 


could  by  reasonable  care  and  diligence 
have  prevented  the  accident.  Her  leaving 
her  seat  as  she  did,  according  to  ber  tes- 
timony, was  not  negligence  upon  her  part, 
under  the  circumstances,  and  she  was  not 
bound  to  show  In  making  her  case  tb at 
she  was  not  guilty  of  contributory  negli- 
gence. This  was  a  matter  for  the  defense 
to  establish,  if  it  was  relied  upon,  and 
consequently  there  was  no  necessity lornn 
allega^'  in  In  tbe  complaint  of  the  kind 
conteu..e(l  for,  and  tbe  proof  of  the  plain- 
tin  as  to  why  she  left  ber  seat  was  tnel- 
dental  and  immaterial.  As  to  the  burden 
of  proof  being  upon  the  defense  to  show 
contributory  negligence,  seS  Hocum  v. 
Weitherick.  22  Minn.  152;  Railroad  Co.  v. 
Hoehl,  12  Bush.  41 ;  Railroad  Co.  v.  Glad- 
mon,  15  Wall.  401 ;  Railway  Co.  v.  Point- 
er, 14  Kan.  37.  We  are  aware  that  there 
Is  a  cfmfllct  of  authority  upon  this  point, 
butdeem  tbe  above  rule  the  better  one,  aft- 
er an  examination  of  many  authorities 
thereon  pro  and  con  submitted  to  us. 

Appellant  further  contends  that  the  fol- 
lowing Instruction  given  to  the  jury  Is  er^ 
roneous.to  wit:  "You  are  instructed  that 
If  you  tindfrom  tbe  evidence  that  the  bunk 
in  question  was  so  arranged  that  It  might 
be  raised  np,and  when  so  raised  would  so 
remain  temporarily  without  being  fully 
locked,  and  when  so  raised  was  In  a  dan- 
gerous condItl<m,  and  was  so  at  the  time 
plaintiff  was  Injured,  and  tbe  Injury  was 
caused  thereby,  you  may  from  this  find 
ii^llgence  upon  tbe  part  of  defendant," — 
l>ecauRe  It  does  not  contain  the  further  re- 
quirement that  the  berth  must  hare  been 
so  raised  by  an  employe  of  the  company, 
or  by  tbe  direction  of  one  of  Its  Rgents  or 
employes,  In  order  to  make  It  liable,  un- 
less by  due  care  and  diligence  It  could  have 
known  of  its  unsafe  situation  had  it  been 
raised  by  another  party.  Standing  alone, 
this  instruction  may  be  faulty  In  the  par- 
ticular claimed, butfrom  the  whole  charge 
we  do  not  think  that  the  court  Intended 
to  eliminate  that  condition  from  the  ele- 
ments of  liability,  or  that  the  Jury  could 
have  so  understood  It,  for  the  court  else- 
where In  Its  instructionsexpresflly  told  the 
Jury  that  the  mere  occurrence  of  the  acci- 
dent did  not  raise  a  presumption  of  negli- 
gence on  the  part  of  the  railroad  com- 
pany ;  thatlt  must  appear  that  the  injury 
was  the  result  of  negligence  on  the  part  of 
thedeiendant.Its  agents  nr  employes;  and 
that  if  the  berth,  tbe  falling  of  which 
caused  tbe  injury,  was  loosened  or  negli- 
gently pushed  up  by  some  person  not  In 
the  employ  of  the  company  tliat  it  would 
not  be  liable,— and  said  further  that  the 
defendant  was  bound  to  exercise  tbe  high- 
est degree  of  care  and  skill  to  preserve  the 
safety  of  the  passenger. 

Taken  as  a  whole,  these  Instructions 
were  ns  favorable  to  the  defendant  as  It 
could  ask,  and  there  was  no  error  therein 
that  It  could  complain  of,  either  as  to  the 
point  above  mentioned,  or  as  to  tbede. 
greo  of  care  required.  It  Is  a  fundamental 
principle  of  the  law  pertaining  to  passen- 
ger carriers  that  those  thus  engaged  are 
under  an  obligation,  arising  out  of  the 
nature  of  their  employment,  and  on 
grounds  of  public  policy,  to  provide  lor 
the  safety  of  passengers  whom  they  bare 
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■mmed  for  hire  to  carry  from  one  place 
to  another.  Public  pollcj  and  safety  re- 
quire that  they  be  held  to  the  Kreateet 
care  and  dilt^nce  Id  order  tliat  the  per- 
Nonal  safety  of  paaseugrers  be  not  left  to 
chance  orthen^llKenceof  carriees  agents ; 
that,  atthoush  the  carrier  does  not  war- 
rant the  safety  of  paseensers  against  all 
events,  yet  his  undertaking  and  llHblllty 
as  tn  them  go  to  the  extent  that  he,  or  his 
agents  where  he  acts  by  agents,  shall,  so 
far  as  Iiaman  care  and  foresight  can  go, 
transport  ttaem  natdy,and  obserre  the  ut- 
most caution  characteristic  of  careful,  pru- 
dent men ;  that  he  is  respunalble  for  In- 
Jarles  received  by  paseengera  In  the  course 
of  transportation  which  might  have  been 
avoided  or  guarded  aEalnst  by  the  exer- 
cise upon  bis  part  of  extraordinary  vlgl- 
lance,  and  this  caatlon  and  vigilance  must 
necessarily  be  extended  to  all  agencies  or 
means  employed  by  the  carrier  Id  the 
transportation  of  paasengere. 

It  was  claimed  that  no  one  was  ap- 
pointed to  look  after  cars  of  this  clam, 
and  for  this  reason  a  less  rate  of  fare  was 
charged  upon  them  than  upon  o^her  pas< 
aeugercare;  that  this  tact  was  generally 
known,  and  was  nnderatood  by  plaintiff 
at  the  time  she  booght  her  ticket ;  and 
that  she  selected  this  class  of  cars  from 
choice  by  reason  of  the  cheapness  of  the 
fare.  Bot  this  would  not  excase  the  com- 
pany from  liability  for  any  negligence  lm< 
putable  to  it,  and  It  was  a  part  of  Itsduty 
to  use  due  care  to  see  that  the  berths  were 
properly  secured,  and  that  the  passengers 
thareln  were  reasonably  protected  from 
Injury.  It  was  further  contended  by  the 
company  that  It  would  not  be  liable  un- 
less  the  injury  In  question  resulted  from 
the  carelessnens  or  negligence  of  one  of  Its 
agents  or  servants  la  raising  the  berth, 
and  tiiat  the  proof  showed  that  It  was 
raised  by  a  newsboy ;  that*  altboogb  the 
appellee  teatlfled  upon  croRa-ezamlnutlon 
that  she  thought  It  was  a  brakeman  who 
raised  It,  she  also  testified  that  she  would 
have  known  bettersoon  after  the  accident 
occurred  as  to  who  did  It  than  she  would 
at  the  later  time  of  the  trial.  Certain  ex- 
hibits were  offered  In  evidence  by  the  de- 
fendant below,  being  letters  written  by 
appellee  to  the  superintendent  of  the  com- 
pany. In  one  of  which  she  stated  she  was 
injured  by  the  carelessness  of  one  of  the 
company's  employes,  which  was  written 
a  short  time  after  the  Injury.  A  few  days 
later  she  wrote  another  letter,  stating 
therein  that  It  was  a  newsboy  who  pushed 
VP  the  berth.  Appellant  contends  that 
this  testimony  showed  clearly  that  It  was 
a  newsboy  who  raised  the  berth,  and  that 
there  was  no  evidence  that  It  was  raised 
by  an  employe  of  the  company,  and  con- 
sequently the  company  would  not  be 
liable,  there  being  no  evidence  to  sustain 
the  claim  that  the  Injury  resulted  by  rea- 
son of  the  neglect  of  an  agent  of  tlie  com- 
pany. We  think,  however,  that  there  was 
Bufhclent  evidence  In  this  particular  to  sus- 
tain the  verdict.  The  Jury  might  have  be- 
lieved the  testimony  of  the  plaintiff  where- 
in she  stated  that  it  was  a  brakeman  who 
raised  the  berth.  No  proof  was  Intro- 
ducod  as  to  the  duties  of  a  newsboy  or 
brakeman  In  this  particular.  The  plaintiff 


did  state  in  one  of  her  letters  to  the  super- 
intendent of  the  company  that  the  act 
was  performed  by  an  employe  of  the  com- 
pany, and  a  tew  days  later  she  stated  that 
It  was  a  newsboy  who  raised  the  lierth. 
This,  also,  was  some  evidence  that  it  was 
an  employe  of  the  company  who  per- 
formed the  act. 

It  was  claimed  In  the  argument  of  the 
cause  here  that  the  damages  allowed  were 
excessive;  that  the  Injury  conld  not  have 
been  serious,  as  the  appellee  was  able  to 
write  with  the  Injured  band  sotm  after  the 
accident.  Bat  this  point  was  waived  In 
consAquenee  aS  Its  not  being  saved  or 
raised  in  appdlant's  brief.  There  was  no 
proof,  however,  as  to  which  hand  was  In- 
jured, or  that  she  used  the  injured  band  in 
writing  the  letters  aforesaid. 

It  was  further  argued  that  the  evidence 
ot  the  amount  Incurred  for  medical  treat- 
ment and  nursing  was  Inadmissible  undo* 
the  pleading;  that  It  was  In  the  naturs  of 
special  damage, and  should  have  been  Bi»e- 
clally  pleaded.  Appellant  moved  to  strike 
this  testimony,  but  the  record  does  not 
show  that  any  ground  was  stated  for  the 
motion.  The  court  dculed  it.  The  evi- 
dence was  admissible,  as  the  complaint 
did  contain  on  allegation  thatthe  plain  tiff 
had  been  compelled  to  expend  9160  for 
medical  treatment  and  nnrslDS.  It  was 
not  necessary  that  It  should  have  b*>en 
separately  pleaded  as  a  distinct  cause  of  ac- 
tion, bat,unlee8  an  amendment  was  asked 
and  permitted,  the  amount  of  the  recovery 
therefor  should  have  been  limited  to  the 
sum  claimed  In  the  complaint.  But  the 
appellant  did  not  ask  to  nave  this  done, 
either  by  a  ruling  of  the  conrt  at  the  time, 
or  by  requesting  an  instruction  to  that 
effect  to  the  Jury ;  and  no  point  over  it.  of 
which  this  court  can  take  notice,  was 
raised.  The  charge  does  seem  to  have 
been  exorbitant,  and  no  special  dream- 
stances  appear  to  account  for  It;  but  the 
matter  was  not  Inquired  Into  upon  cross- 
examination,  nor  was  the  amount  claimed 
to  have  been  Incurred  disputed  or  qnes* 
tloned  In  any  way  except  by  the  motion, 
as  stated,  nor  do  we  know  what  the  Jury 
lu  tact  allowed  therefor.  None  of  the 
points  claimed  by  apii^lant  are  well  taken, 
and  the  Judgment  Is  affirmed. 

HoTT  and  Ddmb4b,  JJ.»  concur. 

Btii^eb,  J.,  idtasentbigA  The  car  In 
which  the  plaintiff  was  Injured  was  one  of  a 
peculiar,  cheap  class,  run  for  the  accom- 
modation of  persona  who  did  not  wish  to 
pay  the  nenal  flrst-claas  passenger  rates; 
and  It  was  understood  that  passengers 
traveling  In  It  were  to  serve  themselves, 
at  least  so  far  as  taking  care  ot  the  sleep- 
ing berths  provided  were  concerned.  It 
was  not  the  duty  of  any  railroad  employe 
either  to  raise,  lower,  or  secure  the  berths. 
Therefore  the  fact  that  the  berth  In  ques- 
tion fell,  carries  with  it  no  presumption 
that  any  agent  ot  the  company  was  tlie 
cause  of  its  falling.  In  the  absence  of  any 
showing  that  Us  construction  was  faulty. 
Therefore  I  dlSHent  from  the  opinion  of 
the  majority  of  the  court  lu  this  case,  be- 
cause it  seems  to  me  that,  considering  the 
Instructions  o(  the  lower  court  aa  on  the 
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whole  hannonioni,  and  therefore  not  ub- 
leetlonable  In  tho«e  parts  wherein  be  In- 

etracted  the  Jury  ati  to  thetactfi  neceesary 
to  cunstitute  negligence  towards  the  de- 
fendant, the  Jury  by  their  HndlngD  seem 
to  hare  entirely  dlsref^arded  the  charge, 
and  to  have  rendered  a  verdict  not  JoBtl- 
fied  nnderlta  Instructions,  The  testtmony 
was  not  brought  up  to  this  court,  but 
the  HTldence  Is  here  In  the  fnrm  of  a  nar^ 
ratlre  statement  of  facta.  This  statement 
shows  very  clearly  that  the  plaintiff  be- 
low, shortly  after  the  accident  to  her, 
wrote  a  letter  to  an  agent  of  the  railroad 
eonipany.  and  cumplalned  that  she  had 
been  Injured  by  the  negligence  of  one  of 
the  company's  employes.  The  agent  to 
whom  sue  wrote  immediately  requested 
further  particulars.  Whereupon  she  re- 
plied, stating  the  manner  of  her  Injury, 
and  that  It  was  a  newsboy  who  had 
raised  the  berth,  and  left  it  either  not 
fastened  at  all,  or  Insafflciently  fastened. 
Upon  the  trial  she  did  not  state  with  any 
degree  of  pnsltlveness.  or  to  the  best  of 
her  knowledge  and  belief,  that  It  was  a 
brakeman  who  so  Insufflcientiy  raised  the 
berth,  but  simply  that  she  thought  so; 
and,  upon  her  attention  being  called  tu 
the  letter  she  had  written  In  which  she 
stated  that  It  was  a  newsboy,  she  admit- 
ted ha  vlng  written  the  letter,  and  stated 
that  her  recollection  as  to  who  It  was 
that  raised  the  berth  would  probably 
have  been  butter  when  she  wrote  the  Iet< 
ter  than  at  the  time  ahe  was  testifying. 
This.  It  seems  to  me,  left  the  matter  sub- 
stantially as  though  the  plaintiff  had  not 
testified  at  all  on  the  subject.  When  she 
wrote  the  letter,  she  bad  no  dednlte 
knowledge,  and  she  stated  nothing  which 
eonld  have  warranted  the  Jury  In  suppos- 
ing that  she  had  been  better  Informed 
since;  and  therefore  her  testimony  as  to 
the  person  whose  act  Indirectly  caused  the 
accident  was  entirely  worthless.  In  such 
ease,  under  the  charge  of  the  court,  It 
was  for  the  plaintiff  to  make  out  with 
reasonable  certainty,  by  a  preponderance 
of  the  evidence,  that  It  was  an  agent  of 
the  company  whose  negligent  act  caused 
her  Injury.  This  she  failed  to  do,  and  I 
think  the  court  should  have  set  aside  the 
Terdl£t  upon  that  ground.  This  court  In 
Its  opinion  says  that  the  Jury  might  have 
belle'ved  the  testimony  of  the  plaintiff 
wbex^tt  she  stated  ft  was  a  brakeman 
who  raised  the  berth.  It  she  had  stated 
that,  perhaps  the  Jury  might  have  been 
warranted  in  doing  so,  bnt  phe  did  not  so 
state.  She  simply  stated  she  thought  so, 
which,  In  the  presence  of  her  earlier— and, 
assheadmitted.  better— statement,  carried 
no  force  with  It.  The  Jury  had  no  right 
to  disregard  her  admittedly  better  state- 
ment, and  base  their  verdict  upon  the  In- 
ferior one.  Thecourt charged  thejuryover 
and  over  again  that  If  the  berth,  the  fall- 
ing of  which  caused  the  Injury  complained 
of,  was  loosened  or  negligently  pushed  up 
by  some  person  not  an  employe  of  the  de- 
fendant, and  over  whom  the  defendant 
bad  no  antburlty  or  control,  then  In  that 
rase  the  plaintiff  had  tailed  to  establish 
ber  allegation;  and  it  also  chai^ged  that 
a  news  agent  was  not  an  employe  of  the 
railroad  company,  or  a  passenger  thereof. 
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and  that  If  It  appeared  from  the  evidence 
that  the  berth  was  poshed  up  by  a  news 
agent  at  his  own  motion,  or  at  the  re- 
quest of  some  person  not  In  the  employ  of 
tbe  defendant,  then  their  verdict  should 
be  for  defendant.  When  a  Jury  thus  dis- 
regards the  law  as  given  to  It  by  the 
court,  the  latter  ataonld  Instantly  set  Its 
verdlet  aside. 


ANnsBS,  C.  J.,  concurring. 


(1  Waah.  St  376) 
NORTBKBN  PAa  R.  CO.  T.  HaAS  Ot  DX. 

(Supreme  Court  of  Washinyton.   May  23, 189L) 
EiUKsin  DouAQt— Statctss— Repeax. 

Though  the  diartar  of  the  city  of  Spokane 
Falls  (Seas.  Laws  Wash.  1885-Se,  p.  804,  8  II) 
adopts  expressly  the  provisions  of  Code  Wash.  SS 
2478-2476,  which  allow  actions  for  damages  to 
abutting  property  from  building  railroads  In 
streets  to  be  recovered  before  a  Justice  of  the 
pectce,  the  charter  Is  to  this  extent  repealed  by 
Act  Wash.  Veb.  1, 1888,  v^iloh  provides  a  remedy 
by  proceedings  In  tbe  alstrtot  oomi^  and  declares 
It  exclusive  of  all  others. 

Appeal  from  district  court,  Spokane 
county. 

Mitchell,  Aabton  A  Chapman  and  Qiif^ 
HUB,  Moore  A  FeigbttD,  for  amidlant. 
Willi  am  A.  TaaAand  Tbomaa  B.  alggttu, 
tor  appellees. 

Scott,  J.  This  proceeding  was  com- 
menced In  July.  1890,  by  petition  under 
sections  3478  to  2476.  Inclusive,  of  the  Code 
of  1881,  before  a  Justice  of  the  peace  of 
Spokane  county  by  the  appellees,  who 
were  residents  of  the  city  of  Spokane 
Falls,  to  obtain  damages  from  appellant 
for  Its  appropriating  a  certain  street,  or  a 
portion  thereof,  in  said  city,  for  tbe  pur- 
pose of  laying  Its  railroad  track  thereon, 
said  Bti'eet  adjoining  certain  land  within 
said  city,  of  appellees',  which  was  claimed 
to  hare  been  damaged  thereby.  Section 
11  of  tbe  charter  of  Spokane  Falls,  to  be 
found  at  page  304  of  the  Session  Laws  ut 
1885-86,  empowered  the  city  to  authorize 
the  locating  of  railroad  tracks  upon  Its 
streets,  and  contained  a  provision  that 
any  person  or  corporation  laying  down 
sucb  railway  should  be  liable,  to  the  own- 
ersof  property  abutting  on  such  street, 
for  all  damages  or  Injury  caused  thereby, 
to  be  ascertained  on  petition  of  the  prop* 
erty  owner  or  owners  In  the  manner  pro- 
vided by  the  sections  of  the  Code  afore- 
said. An  act  ot  the  legislature  approred 
February  1, 1888,  (see  Sees.  Laws  1887-88, 
p.  68.)  pruTlded  a  general  and  complete 
method  of  ascertaining  and  obtaining 
damages  In  coaseqnence  of  the  appropria- 
tion of  land  or  other  property  by  corpora- 
tions for  railway  or  other  purposes,  and 
required  the  proceeding  therefor  to  be  In- 
stituted In  tbe  district  court  ot  thedlstrict 
wherein  tbe  land  was  situated,  or  before 
the  Judge  thereof ,  and  purported  to  make 
thesameexcluslveofall  other  remedies,  but 
did  not  refer  expressly  to  the  special  provls- 
Innsot  saldoraoy  otherclty'scharter.  Ap- 
pellant appeared  before  the  Justice  of  the 
peace,  and  objected  to  his  jurisdiction  la 
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the  premlaes,  clalmtng  that  the  proceed- 
\Dga  muat  be  had  la  accordance  with  the 
proviaiona  of  tbe  latter  act,  which  objec- 
tion was  overruled.  Ap[>ellee8  contend 
that  the  BectioiiB  or  the  Code  aforesaid 
were,  in  effect,  adopted  in  the  cit,v  chartei" 
by  the  reference  thereto  in  the  provielon 
of  section  11.  and,inaHmueh  au  thelast  act 
did  not  ex preBsty  refer  to  Bald  provision, 
that  the  same,  and  said  Code  sections,  are 
still  in  force  aa  to  such  matters  arising  iu 
said  city,  and  cite  several  au  thoritiea  bear- 
ing more  or  less  upon  the  pi-opoBltlon,and 
supporting  their  contention.  As  a  rule. 
It  will  not  be  held  tliat  a  special  act  ia  re- 
pealed by  implication  by  a  general  one  up- 
on the  same  subject.  The  intention  ottbe 
legislature,  however,  In  enacting  the  sev- 
eral laws,  is  what  Is  to  be  arrived  at, 
and.  if  It  sufficiently  appears  that  It  was 
Intended  that  a  sab«eqncnt  general  law 
should  buperaede  all  prior  legislation  upon 
the  samesubject,  general  or  siiecial.  though 
not  expressly  so  stated,  effect  should  he 
given  to  such  purpose.  It  was  at  first, 
and  for  qalte  a  long  time,  customary.  In 
onr  territorial  legislation, to  grant  special 
charters  to  different  cities  with  widely 
varying  provisions,  both  in  respect  to 
each  other  and  to  the  general  laws  of  the 
state.  Later,  such  a  course,  as  is  usually 
the  case,  was  found  to  t>e  unsatisfactory, 
and  there  was  a  tendency  to  enact  general 
laws  to  supplant  such  special  provisions, 
which  were  becoming  recognized  as  con- 
trary to  public  policy.  This  general  senti- 
ment has  subsequently  found  further  ex- 
presHlun  by  the  limitation  In  our  state 
constitution  preventing  the  legislature 
from  granting  corporate  powei-s  or  priv- 
ileges by  special  acts,  and  prohibiting  s[>e- 
cial  liffdslatlon  In  many  other  instances. 
The  said  sections  o(  the  Code,  while  In 
force,  prescHbed  the  general  law  of  the 
state  upon  that  subject.  The  legislature, 
by  referring  to  them  in  the  provision  of 
section  Jl  of  the  charter  of  the  city  of 
Spokane  Falls.  shuwe<l  an  Intention  to 
provide  the  same  particular  remedy  for 
residents  ol  that  city  as  existed  there  and 
elsewhere  In  the  state  in  cases  where  land 
was  taken  for  railway  purposes,  being  the 
remedy  provided  by  the  Code  upon  the 
same  e:eneral  subject.  The  later  general 
law  in  force  when  this  proceeding  was  in- 
stituted provided  a  remedy  in  all  cases  for 
the  takine  of  land,  or  injuriously  affecting 
it,  for  such  purposes.  Under  it,  proceedings 
could  have  been  commenced  before  the  dis- 
trict court  or  its  judge  for  lands  so  taken  or 
damaged  within  the  Hmlt-s  o{  said  city. 
There  is  no  reason  why  the  additional 
remedy  should  exist  In  said  city  of  pro* 
ceeding  before  a  Justice  of  the  peace  ac- 
cording to  the  sections  of  the  Code  for' 
nierly  genernlly  in  force.  It  Iscontrary  to 
public  policy  that  the  special  law  should 
continue,  tiie  general  law  affordingacom- 
plote  remedy:  and.  In  view  of  all  the  clr- 
onmstancps.  we  must  bold  that  the  act  ot 
18S7~88  was  intended  to  supplant  or  re- 
peal the  special  provision  relating  to  the 
remedy  or  procedure  in  such  cases,  and 
that  the  .iusticc  of  the  peace  had  no  .iuris- 
diction  in  the  premises.  As  to  the  ef- 
fect of  general  acts  upon  special  onea. 


(Cal. 

see  ]  Dill.  Man.  Corp.  9  87.  Kndl.  loteip. 

St.  §  2S0.  and  authorities  there  cited. 
Judgment  reversed. 

Andbhs.  C.  J.,  and  Dunbah,  Hovt,  and 
Stilks,  JJ.,  concur. 


GEnLACH  V.  TURNKB.    (No.  13.222.) 
(Supreme  Court  of  Catlfornia.  June  10, 1891.) 

PRESUMPTION  OP  HaRRIAOB — PBTSICtAXS — EmPLOT- 

MBXT  Bx  Husband  to  Attend  Wife. 

1.  Iq  an  action  against  a  husband  for  loedical 
treatment  of  bis  wife,  it  appeared  (bat  tbe  par- 
ties bad  been  formally  married  and  cobabitcd 
until  they  learned  that  a  divorce  from  a  former 
wife  was  invalid,  whereupon  they  discontinued 
cohabitation,  but  still  aclmowledged  each  other 
as  husband  and  wife.  The  evidence  as  to  the  in- 
validity of  the  divorce,  and  that  the  first  wife 
was  living,  was  elicited  by  defendant  on  cross- 
examination,  and  was  hearsay.  Seld  not  snfB- 
cient  to  rebut  the  presumption  of  marriage,  al- 
though DO  objection  to  the  evidence  was  made. 

2.  A  pb,rsician  called  by  a  man  to  attend  a 
woman,  supposed  to  be  his  wife,  can  recover  for 
his  services  from  the  person  summoning  blm,  al- 
though the  parties  are  not  in  faclMegally  married. 

8.  One  who  calls  a  physician  to  attend  a  per- 
son whom  be  represents  to  be  his  wife  Is  estopped 
to  deny  that  fact  in  an  action  for  sorvicea  ren- 
dered on  the  faith  of  such  representation. 

I>epartment  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
T.  H.  KicAitDKN,  Judge. 

A.  P.  Needles,  for  appellant.  A.  A. 
Dntwa,  lor  respondent. 

Bbattv,  C.  J.  This  Is  an  antlon  to  re- 
cover fSoO  for  medical  services  allpged  to 
have  been  rendered  at  the  special  instance 
and  request  of  the  defendant  In  attendini; 
his  wife,  or  reputed  wife,  Mary  J.  Turner, 
during  her  last  Illness.  In  a  former  ac- 
tion against  the  administrator  of  Mary 
J.  Turner  for  the  value  of  the  same  serv- 
ices, the  plaintiff  was  defeated  by  proof  of 
her  marriage  to  this  defendant,  and  ot  an 
employment  by  him ;  from  which  It  fol- 
lowed that  he,  and  not  her  estate,  was 
liable  for  the  demand.  Gerlach  v.  Terrv. 
75  Cal.  290,  17  Tac.  Rep.  207.  Thereupon 
this  action  was  commenced  In  which  the 
plaintiff  has  been  nonsuited  upon  the 
ground  that  Mary  J.  Turner  was  not  the 
wife  of  defendant,  although  so  reputecl, 
and  tliat  plaintfl's  services  were  rendered 
at  ber  request,  and  solely  upon  the  faith  of 
her  promise  to  pay  for  them  out  of  her 
separate  estate.  In  other  words,  the 
plaintiff  has  lost  his  suit  this  time  be- 
cause. In  the  opinion  of  the  superior  court, 
he  did  not  prove  a  marriage  or  an  em- 
ployment by  tbe  reputed  husband,  while 
he  lust  it  before  because  such  marriage 
and  employment  was  proved.  Certainly 
this  is  u  hard  case,  but  It  1m  one  that  is 
legally  possible.  The  defendant,  not  hav- 
ing been  a  party  to  the  first  suit,  Is  not  ee- 
topped  by  the  decision  therein  made  that 
he  was  the  husband  of  Mary  J.  Turner, 
and  contracted  with  tbe  plaintiff;  and  if 
In  thiSBUlt  thecontrary  appears  the  plain- 
tiff cannot  claim  to  recover  merely  be- 
cause In  the  former  action  the  representa- 
tive of  Mary  J.  Turner  succeeded  In  evad- 
ing her  Just  obligation  by  the  fulse  pre- 
teuse  that  the  defendant,  as  her  husband, 
was  the  party  bonud  lor  tho  debt.  It 
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will  be  decenary^  tb^^ore;  in  order  to 
determine  whether  nonsuit  wqb  properly 
f^anted,  to  confine  our  attention  exula- 
sively  to  the  evt'Ience  produced  by  the 
plaintiff  on  the  trial  of  this  action. 

Before  conBldering  the  evlileoce,  how- 
ever, we  will  notice  briefly  a  preliminary 
objection  of  counsel  for  the  respondent, 
who  conteadf).  as  we  understand  him. 
tliat  the  appellant  has  not  specified  the 
ruling  of  the  court  lerantlng  the  motion 
for  a  nonsuit  as  an  error  of  law,  and  con- 
sequently that  it  cannot  be  reviewed. 
iSchroeder  v.  Schmidt,  74  Cal.  460, 16  Pac. 
Bep.  243.  Bat  In  this  contention  counsel 
Is  evidently  mlstalien,  for.  In  fact,  the 
statementof  the  case  not  only  shows  that 
plalntlD  duly  and  in  time  excepted  to  the 
order  granting:  a  nonsuit,  but  also  dis- 
tinctly specifies  the  ruling  aH  an  error  of 
law,  in  both  of  which  particulars  it  total- 
ly dirrers  from  the  record  in  Schroeder  v. 
Schmidt.  The  question  is  therefore  prop- 
•>rly  presented  whether  upon  the  evidence 

nonsuit  should  have  been  fcranted. 

The  erldeieesbows  thatin  1872  a  clergy- 
man, In  pursuance  of  a  regular  license, 
performed  the  ceremony  of  marriage  be- 
tween defeudant  and  Mary  J.  Mason,  aft- 
erwards and  until  her  death  bnown  as 
Mary  J.  Turner.  But  there  was  some  tes- 
timony—hearsay and  Incompetent,  as  It 
appears  to  us,  but  admitted  without  ob- 
jection—that at  the  date  of  this  supposed 
marriage  defendant  had  a  wife  living  from 
whom  he  erroneously  supposed  himself  to 
have  been  divorced;  and  it  was  upon  the 
assumption  of  the  truth  and  sufficiency  of 
this  ttistlmony  that  the  judge  of  the  su- 
perior court  held  that  be  bad  never  been 
the  husband  ol  Mary  J.  Mason.  But  It 
appears  that  for  about  eight  years  alter 
the  marriage  ceremony  they  both  believed 
themselves  to  be  husband  and  wife,  and 
BO  conducted  themselves  towards  each 
other,  and  before  the  world.  At  the  end 
ol  that  time  the  defenuant  testifies  that 
lie  discovered  that  no  decree  divoi'cing 
him  from  hla  former  wife  had  been  en- 
tered; that  he  rommnnicnted  this  discov- 
ery to  Mary  J.Turner;  that  they  took 
udvlce  of  counsel,  und,  flndlne  they  were 
reuUynot  hual)and  and  wife,  they  ceased  to 
live  together  iu  that  relation,  and  he  gavo 
her  the  sum  of  SG.OOO  for  her  Hupport,  It 
upiwam.  however,  tliat*  although  they 
may  have  put  nn  end  to  their  conjugal  re- 
'atlone  as  between  themselves,  they  still 
<*ontinued,  tor  the  purpose  of  avoiding 
9cundal  and  publicity,  to  hold  tlieniselves 
out  to  the  world  as  husband  and  wife. 
They  lived  on  Ills  ranch  In  Sonoma  coun- 
ty, where,  he  says,  he  paid  her  to  act  as 
his  housekeeper,  but  she  retained  and  was 
known  by  the  name  of  Mrs.  Turner:  and 
when  lu  November.  1882.  she  was  attacked 
by  the  fatal  UlnesB  which  occasioned  the 
employment  of  the  plaintiff,  the  defendant 
came  tvlth  ber  to  San  Francisco,  took  her 
to  the  house  of  Mrs.  Beanston,  her  daugh- 
ter by  a  former  marriage,  and  himself 
called  the  plaintiff  to  see  her.  Tbe  plain- 
tiff wrote  down  tbe  name  and  addreas  of 
tbe  house  where  he  was  directed  to  call, 
writing  Vincent  by  mistake  for  Beanston, 
and,  without  waiting  to  Inquire  by  whom 
ha  was  to  be  pa<d  Su**  hla  uervlces,  con}- 


men'ced  and  continued  his  attendanee* 
For  a  whole ninnth-Irom  November  3d  to 
December  3d— ho  noted  his  dally  visits  In 
his  dccount-iiook  under  tlie  name  of  Vin- 
cent; after  that,  under  the  name  of  Mrs. 
Turner.  He  says  that  he  did  not  at  any 
time  feel  any  concern  about  his  bill.  Hla 
patient  was  In  the  house  ol  a  daughter, 
and  coQBtantty  attended  by  the  defendant, 
who  demeaned  himself  as  her  husband, 
and  spoke  of  ber  to  the  plnintlO  and  to 
tbe  nurse  and  others  as  his  wife.  He  sup- 
posed he  would  be  paid,  of  course,  and 
never  tbongfat  of  Inquirlug  by  whom.  He 
Bays  It  would  have  made  no  difference 
who  came  for  htm  or  sent  for  hlro  be 
would  have  rendered  his  services  Just  tbe 
same.  He  seems.  Indeed,  during  his  long 
attendance,  and  It  la  much  to  his  credit, 
to  have  been  intent  only  upon  the  relief  of 
his  patient,  and  wholly  oblivions  to  the 
collection  of  bis  fees.  During  the  latter 
part  of  Mrs.  Turner's  Illness— from  three 
to  six  weeks  before  her  death— the  plain- 
tiff was  Informed  of  the  peculiar  relation 
between  her  and  the  defendant,  and  was  at 
the  same  time  Informed  that  she  had  plen- 
ty of  means  of  her  own  to  pay  him  fur  his 
services.  This  Information  seems  to  have 
been  volunteered  by  both  tbe  defendant 
and  by  Mrs.  Turner,  and  not  to  have  been 
elicited  by  any  inquiries  from  the  plaintiff, 
who  continued  his  attendance  as  before. 
After  Mrs.  Turner's  death  the  defendant 
claimed  a  portion  of  her  property  as  heir, 
and  actually  applied  for  letters  of  admin- 
istration on  her  estate,  describing  himKelf 
In  his  sworn  petition,  as  her  surviving 
husband.  He  abandoned  hie  application, 
however,  when  he  found  himBelf  opposed 
by  her  son,  Mr.  Terry,  who  received  the 
appointment  as  administrator.  Tbe 
plaintiff  having  been  convinced,  apparent- 
ly, that  Mrs.  Turner's  estate  was  liable 
to  him  for  his  services,  presented  his  claim 
to  her  administrator,  and  upon  its  rejec- 
tion sued  Terry,  with  tbe  result  above 
stated,  /.  e.,  that  he  was  defeated,  on  tbe 
gnmnd  that  her  buaband,  thla  defendant, 
owed  tbe  debt,  and  that  her  promise  to 
pay  It  was  Invalid. 

Upon  this  Htate  of  facts,  we  think,  tbe 
superior  court  erred  In  granting  a  non- 
suit, for  two  reasons:  First.  There  wad 
abundant  evidence  uf  a  marriage  between 
tbe  defendant  and  Mm.  Turner,  and  noth- 
ing to  rebut  the  conclusion  that  they  were. 
In  fact,  husband  and  wife,  except  hearsay 
evidence  tliat  he  had  a  former  wife  living 
at  the  date  of  their  marriage.  And  this 
hearsay  evidence  was  not  put  In  by  the 
plaintiff,  but  was  called  out  on  cross-ex- 
amination, and  allowed  In  tbe  absence  ot 
any  objection  l)y  the  plaintiff,  who  might 
properly  have  objected  that  It  was  not 
cross-examination,  but  a  part  of  the  de- 
fendants own  case.  Second.  Even  If  It 
had  been  clearly  proven  by  competent 
evidence  that  defendant  was  not  the  bus- 
band  of  Mrs.  Turner,  he  Is  still  liable,  if  he 
employed  the  plaintiff  to  attend  her;  and 
the  evidence  shows  that  he  did.  A  man 
may  employ  a  phyMc^an  to  attend  a  to- 
tal stranger,  and  aibrtiorl  one  whom  he 
chooses  to  have  known  as  his  wife.  And, 
besides,  tbe  defendant's  conduct — at  least, 
up  to  the  time  when  Mra.  Tamer,  towards 
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the  last  of  her  bIcIdwb*  promised  plalnttB 
that  she  wonld  my  blm— was  such  as  to 
amount  to  an  explicit  representation  that 
lie  waft  her  husband,  and,  after  the  plain- 
tiff has  i-endered  services  on  the  faith  of 
such  representation, defendant  is  estopped 
to  assert  Us  falsity  We  are  not  nnmlnd- 
fnl  of  the  claim  that  plaintiff's  own  testi- 
mony shows  that  he  did  not  relv  on  the 
defendant.  But  we  do  not  think  his  testi- 
mony shows  any  such  thine:.  He  exnected 
oonfidentlv  to  be  i>aid,  and  he  simply  did 
not  consider  the  leeal  aspeots  of  his  con- 
tract. He  was  entitled  to  rely  on  the  de- 
fendant, and  mnst  be  presumed  to  have 
done  so.  He  mav  not  have  a  rieht  to  in- 
voke this  principle  of  estoppel  as  to  the 
yalne  of  servirea  rendered  after  he  was  in- 
formed that  defendant  was  not  Mrs.  Tur- 
ner's husband,  but.  even  as  to  these  sery- 
icea,  the  defendant  is  liable  if  he  orieinally 
employed  the  plaintiff,  and  did  not  plain- 
ly and  nnequiyocally  put  an  end  to  that 
employment  at  the  time  he  informed  him 
of  his  true  relation  to  the  woman  he  called 
Ms  wife.  The  iudement  and  order  appealed 
from  are  reversed. 
We  concur:  Harrison,  J.;  OAROimCt 


Rankin  t.  Amazon  Tns.  Co.  (No.  12.8(17.) 
(Supreme  Court  of  California.    Msy  26,  ISdl.) 

FiRK  Insurance — Reprbsentatiows. 

1,  In  an  action  on  a  fire  insurance  poIicT 
rannine  to  O.  &  Co.,  (owners,)  lose  payable  to 
R.  &  Co.,  (nlaintiffs.)  it  appeared  that,  at  the 
time  of  mnkinK  applicntion  for  inaurance,  plain- 
tiffs promiRed  to  furnish  a  fiurvcy  and  diagram, 
without  which  the  company  refniiod  to  take  the 
risk.  A  rider  to  the  policy  provided:  "Refer- 
ence is  hereby  made  to  a  Rnrrpv  and  diagram 
on  file  in  the  ofllce  of  M.  &  Son.  finsarance  bro- 
kers actintr  on  behalf  of  plaintiffs,]  which  is 
made  a  part  of  this  policy,  and  a  warranty  on 
the  part  of  the  asHured."  The  policy  also  pro- 
vided: "For  further  particulars,  reference  is 
hereby  made  to  on  application  and  survey,  No. 

 .  ramished  by,  and  a  warranty  on  the  part 

of.  the  assured,  which  is  hereby  made  a  part  of 
this  policy."  Held,  that  the  admission  in  evi< 
dence  of  the  survey  and  dia^am,  conaintinR  of 
qaestions  and  answers,  could  not  be  object^ed  to 
on  the  ftroQDd  that  the  insurance  was  effected 
before  it  wan  furnished  to  the  company;  as,  if 
it  was  thereby  deprived  of  its  force  as  a  war- 
rnn-ty,  it  still  had  effect  as  a  representation  of 
facts  made  as  an  inducement  tor  the  issuance  of 
the  poHey.  the  falsity  of  any  material  part  of 
vshim  would  warrant  tha  Tmeiaaion  of  the  In- 
surancp. 

9..  The  survey  having  been  famished  In  ao- 
fxirdance  with  plaintiffs'  agreement,  they  could 
not  object  to  it  on  the  sronnd  that  the  parties 
furninhins  It  had  no  autnorl^  from  ths  owners 
of  the  property. 

3.  The  provision  of  the  poiicj"  that  un- 
derstood and  BRTced  that,  during  such  time  as  tfao 
above  mill  is  idle,  awatchman  shall  beomployed 
by  the  ioiured,  to  be  in  and  about  the  premises 
day  and  night, "  being  fre«  from  ambiguity  with 
respect  to  the  time  the  premises  were  to  be 
watched,  ft  was  error  to  submit  the  question  to 
the  jury  whether  plaintiffs  had  complied  with  the 
condition;  it  appearing  that  while  the  mill  was 
Idle  for  two  mouths  but  one  watch  man  was  hired, 
and  he  was  not  Instructed  to  watch  the  mil*  at 
night,  aod,  as  a  nmtter  of  fact,  slept  every  niriit 
in  a  building  several  hundred  feet  from  the  mill. 

4.  If  it  was  material  whothw  the  watchman 
was  on  duty  at  the  time  of  the  fire,  the  burden  of 
proving  it  was  on  plalntlfEs,  defendant  having 
shown  that  the  mill  was  idle. 


In  bank.  Appeal  from  snperior  court, 
city  and  coonty  of  San  Franetaeo;  J.  W. 

Arhstsqng,  JndKe. 

Haggin,  Vrto  S'tms  A  Dibble,  tor  appc'* 
lant.  Doyle,  Oalpiu  A  Zelgler.  {Pbtlip  A. 
Galpin,  ut  cuunsel,)  for  respondent. 

Patbhson.  J.  This  la  an  action  on  a 
fire  Insarance  policy  to  recover  tbe  sum 
of  1548.24.  The  pulley  contained  tbe  ful- 
luwlnff  clause:  "Reference Is  hereby  made 
to  a  survey  and  diagram  un  file  lu  the 
office  of  J.  C.  Mitchell  &  Son,  which  is 
made  a  part  ot  this  policy,  and  a  warran- 
ty on  the  part  of  tbe  assured."  The  ap- 
plication for  the  policy  was  made  un  Nu- 
vemlier  21st,  but  was  not  connterslgned 
or  delivered  until  November  24,  lfH4. 
ialtchell  &  Son.  who  were  Insurance  brok- 
ers, acted  on  behalf  ol  plaintiffs  in  procar- 
Ini;  the  policy,  and  they  promised  at  the 
time  the  nppllcutian  was  made  to  fnrnlsb 
the  survey  and  dlasram.  The  company 
i-efused  to  take  the  rUk  nnleu  tbe  brokers 
would  agree  to  fomlsh  eucb  a  enrrey. 
A  survey  and  diagram  waa  made  by  the 
owners  of  the  property,  and  a  copy  there- 
of dated  December  4, 1884,  was  presented 
to  the  aK^ats  of  the  defendant,  but  »t 
what  precise  time  It  was  presented  does 
not  appear.  On  Decembers,  ltt84,  tbe  pol* 
Icy  was  taken  to  the  office  ot  tbe  defend- 
ant and  the  written  portion  thereof  waa 
cbanKed,  increasing;  the  amnant  of  tbe  la- 
surance,  and  another  rider,  which  was 
dulyauthenticated  and  attached.was  sub- 
stituted, which  contained  tbe  same  refer- 
ence, quoted  above.  Tbe  survey  and  dla- 
(rram  consisted  ot  many  questions  and  an- 
swers. It  waa  written  on  the  blank  form 
of  another  Insurance  company,  and  was 
siscned,  "Owens  RWer  M.  O.  &  S.  Co., 
by  Hoyt  ft  Son,  a^Ilcants."  The  policy 
ran  to  the  Owens  River  Iron  ft  Smelting 
Company,  (owners,)  "loss.  If  any,  paya- 
ble to  Rankin,  Brayton  ft  Co.*  When 
this  document  was  offered  In  evidence, 
plaintiffs  objected  to  It  on  tbe  g'rounda 
that  tbe  Insorance  had  been  effected  prior 
to  the  time  tbe  survey  was  presented  to 
tbe  company,  and  that  Hoyt  ft  Son  bad 
lo  authority  to  act  on  behalf  ol  tbe  min- 
ing: und  smelting  company.  The  objec* 
tlou  was  sustain^.  Tbe  defendant  except- 
ed. The  ruling  was  erroneous.  Tbe  loss 
was  not  payable  to  the  ownen  ot  the 
mine,  bat  to  their  creditors,  Banktn, 
Hroyton  ft  Co.,  and  tbe  qnestlon  as  to  the 
\nthorlty  ot  Hoyt  &  Son  is  immaterial. 
VInip  tiffs  promised  to  famish  the  survey, 
and  it  was  furnished  in  accordance  with 
thmr  agreemeut.  and  became  a  part  ot  the 
contract.  Tbe  admisslbltlty  of  tbe  evi- 
dence does  not  depend  solely  upon  tbe  ret 
erence  contained  In  tbe  rider.  The  policy 
Itself  provides*  "For  farther  pnrtksalara 
reference  Is  hereby  made  to  an  application 

and  survey.  No.  ,  furnished  by  and  a 

warranty  on  the  part  of  theassured,  which 
is  hereby  made  a  part  ot  this  policy. "  The 
delay  of  the  plaintiffs  In  fnrnlshliig  tbe 
survey  should  not  be  beld  to  entlr^y  de- 
stroy Its  efficacy  as  a  part  of  thecontract. 
The  tact  that  tbe  survey  wnsnotfnmlsbed 
until  after  the  policy  was  delivered  may 
have  deprived  It  ot  any  force  or  effect  aa 
■   arrantj,  under  section  2806  ot  tbe  Civil 
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Cude;  but  concediDK  this  to  be  true,  It 
doea  not  destroy  its  effect  aa  a  represent- 
ation of  faetB  made  as  an  inducement  for 
tbe  l88oance  of  the  policy,  and  as  such  it 
is  evidence  whlcb  the  Jury  should  consider 
on  tlie  iKBiie  as  torefictBBlon.  It  any  of  the 
material  reprenentatlous  were  false,  tbe 
defendant'K  tender  of  tbe  premium  and 
notice  that  the  policy  was  cunceled  before 
tbe  commencement  of  the  suit  operated  to 
rescind  the  contract.  Sections  3580.  25S3. 
Civil  Code. 

Tbe  policy,  as  first  printed  and  written, 
contained  this  clause:  "It  is  nnderatnod 
and  agreed  cbat,  durinjr  such  time  as  tbe 
above  mlli  is  Idle,  a  watchman  shall  be 
employed  by  the  ioRured  to  be  in  and  upon 
the  premises  day  and  nigbt."  At  tbe  re- 
quest of  the  plain  Uff.  tbla  provision  was 
changed  bylnsertlng  the  word  **abont''  in 
Ilea  of  the  word**npon."  Tbe  object  of 
tbe  change  doubtless  was  to  avoid  any 
controversy.  In  case  of  lose,  as  to  whether 
it  was  necessary  that  the  watchman 
Bhontd  be  actually  upon  the  premises  on 
which  the  insured  buildings  stood.  Tbe 
cban>re,  however,  did  not  accomplish  the 
full  purpose  Intended,  for  the  watchman 
slept  a  dlstaufMt  of  300  or  400  feet  from  the 
mill;  and  tbe  word''aboQt,"  as  used, is  so 
ancertain  in  signification  that  it  cannot 
be  determined  thei-efrom  exactly  what 
territory  was  intended  to  be  covered  by 
It.  But,  however  uncertain  the  promis- 
sory warranty  may  be  as  to  the  premlms 
upon  which  tbe  watchaian  was  required 
tv  be,  there  19  no  ambiguity  in  the  lau- 
goage  with  respect  to  the  time  he  was  re- 
quired to  watch  the  premises.  Where  the 
language  of  a  policy  may  be  understood 
in  more  seusea  than  one,  it  is  to  be  con- 
strued most  strongly  against  tbe  insurer, 
because  be  frames  It,  and  Is  supposed  to 
make  It  aa  potent  as  possible  in  his  own 
favor;  bnt,  where  there  Is  no  imperfection 
or  ambiguity  In  the  language,  it  must  be 
GonatracMl,  like  any  other  contract,  ac- 
cording to  the  Intention  of  tbe  parties. 

The  con  re  instructed  tbe  Jury  that,  "if 
tbe  assured  employed  a  watchman  to  be 
In  and  about  tbe  premises  day  and  night 
while  the  mill  was  Idle,  then  tbe  plalutin 
Is  entitled  to  recover, "  and  submitted  to 
them  for  determination  the  question 
whether  plaintiffs  had  performed  the  con- 
ditions of  the  contract.  Cases  are  cited 
by  respondent  in  support  of  the  action  of 
tbe  court  which  hold  that  under  certain 
watchman  clauses  it  Is  proper  to  receive 
evidence  ut  usage,  and  to  submit  to  tbe 
Jury  tbe  question  whether  the  insured  em- 
ployed a  watchman  to  look  after  tbe 
propert;  in  the  manner  in  which  men  of 
ordinary  care  in  similar  departments  of 
business  manage  their  own  affaire  of  like 
kind.  But  they  all  go  uff  upon  tbe  propo- 
sition that  the  terms  of  tbe  warranty  are 
not  explicit  as  to  the  time  and  manner  of 
keeping  a  watch.  Thus  in  the  Mawachu- 
settB  case  (Crocker  v.  Insurance  Co.,  H 
Cnsb.  79,)  tbe  language  of  the  clause  was, 
**  a  watchman  kept  on  the  premises ;  *  and 
in  tbe  Illinois  case  (Insurance  Co.  v.  Ship- 
man,  77  111.  188,)  "a  watchman  to  be  on 
tbe  premises  constantly  during  tbe  time 
untU  September  1,  1S73."  In  tbe  latter 
case  plaiotllt  had  employed  a  day  watch- 
Cai.Bap.  tt-is  P.— 17 


man  and  a  night  watchman,  and  tbe  only 
question  considered  was  whether  it  was 
necessary  for  the  watchman  to  be  actual- 
ly on  tbe  premises  on  which  the  Insured 
buildings  werw  situated.  In  the  case  be- 
fore us  the  terms  of  the  warranty  are  ex- 
plicit as  to  tbe  time  of  keeping  a  watch, 
and,  on  the  undisputed  evidence,  we  think 
tbe  court  ought  to  have  held  that  the 
plaintiffs  had  not  complied  therewith. 
The  mill  was  Idle  for  two  months  prior  to 
the  destruction  thereof  by  fire,  and  the  ev- 
idence shows  that  plalntllfH  did  not  em- 
ploy a  watchman  "to  be  In  and  about  tbe 
premises  day  and  night."  A  watchman 
was  employed,  but  he  was  not  Instructed 
to  watch  tbe  premises  at  night,  and,  as  a 
matter  of  fact,  slept  every  night  lu  a  build- 
ing distant  800  or  400  feet  from  the  mill. 
Mr.  Minear,  tbe  superintendent,  testified 
that  McMurray,  the  watchman,  was  not 
instructed  to  watch  tbe  premises  during 
the  night;  that  bis  InBtriictlons  were  not 
special,  "either  at  day  or  night."  In  the 
nature  of  things,  it  could  not  be  expected 
that  one  man  could  watch  the  buIldlngB 
day  and  nigbt,  (only  one  watchman  was 
employed.)  but,  if  It  be  assumed  that  he 
could,  no  one  was  employed  to  do  so. 
There  is  no  ambiguity  in  the  phrase  "day 
andulgbt."  **Wedo  not  need  a  diction- 
ary, nor  a  law-book,  nor  the  testimony 
of  an  expert,  to  tell  as  that  a  man  who 
Is  employed  to  watch  In  the  day-time, 
and  who  is  permitted  to  sleep  at  ulght,  Is 
not  a  watchman  at  night.  Brooks  v. 
Insurance  Co.,  11  Mo.  App.  84tt;  Glendale 
Woolen  Co.  v.  Protection  Ins.  Co.,  21 
Coon.  39.   It  is  not  a  case  of  mere  negll 

?;eace.  If  a  loss  is  occasioned  by  the  mere 
ault  or  negligence  of  the  watclimau,  un- 
affected by  fraud  or  design  on  tbe  part 
of  tbe  Insured,  It  Is  within  tbe  protection 
ol  the  policy;  but.  to  entitle  the  Insured 
to  recover,  it  must  appear  that  be  has  In 

f;ood  fulth  employed  a  watchman  to  per- 
orm  tbe  duties  required  by  tbe  terms  of 
the  warranty,  Trojan  ilin.  Co.  v.  Fire- 
man's Ins.  Co.,  67  Cal.  27,  7  Pac.  Rep.  4; 
Wenzpl  V.  Insurance  Co.,  67  Cal.  438.  7  Pac, 
Rep.  817;  Cowan  v.  Insurance  Co.,  7H  Cal. 
ISl,  20  Pac.  Rep.  408;  Waters  v.  Insurance 
Co.,  It  Pet.  218.  It  does  nut  appear 
whether  tbe  watchman  was  actually  on 
duty  at  the  time  the  fire  occurred.  II  the 
tact  be  considered  as  material,  it  is  suffi- 
cient to  say  that,  defendant  having  shown 
the  mill  was  idle,  the  burden  of  proving 
a  compliance  with  the  warranty  rested 
upon  tbe  plaintiRs.  Cowan  v.  Insurance 
Co.,  supra;  Wood,  Ins.  (2d  Ed.)  p.  113(1. 
The  Judgment  and  order  are  reversed,  and 
the  cause  Is  remanded  for  a  new  trial. 

We  concur:  Oabouttb,  J. ;  Harrison, 
J. ;  De  Haven,  J. ;  McFarland,  J. 

Bkatty,  C.  J.  1  concur  in  the  Judgment, 
and  in  the  conclusion  that  the  evidence 
does  not  show  that  a  watchman  was  em- 
ployed as  stipulated. 

  89  Cal.  180 

Bull  t.  Bray  et  ah   (No.  12,6d5.) 
(Supreme  Court  of  California.  May  28, 1891. ) 

Fai.UDDL.ENT  CoNTBTANCBa — INTENT — FlNDIXOa. 

Civil  Code  Cal.  %  8439.  prides  that  "every 
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wltb  intent  to  del»  or  defraud  mr  creditor 
•  •  •  Uvoid."  Section  8443  prorldes  that  In 
all  oases  arislsg  under  tbis  section  "the  question 
of  fraudulent  intent  is  oneof  fact  and  not  of  law," 
and  that  no  transfersbaU  be  adjudged  fraudulent 
solely  on  the  pround  that  It  was  not  made  for  a 
valuable  consideration.  Held  that,  in  an  action 
to  set  aside  a  conveyance,  although  a  court  has 
fonnd  that  it  was  made  without  consideration  by 
an  insolvent  debtor,  and  that  his  creditor  was 
tliereby  do&anded,  a  failure  to  also  find  a  Iraudu- 
lent  "Intont"  is  fataL 

In  bank.  Appeal  from  Boperlor  courts 
-Alameda  county ;  W.  E.  Grbene,  JudRe. 

Action  by  Alpheua  Bull  aifaioat  Wutaon 
■A.  Bray,  Julta  A.  Bray,  Emma  B.  Cohen, 
and  Allred  H.  Cobea  to  set  aside  certain 
conveyances  us  fraudulent.  After  trial  by 
the  court  and  Judenient  for  plaintiff,  a 
new  trial  wan  f?ranted.   Plalntlft  appeals. 

Wm.  H.  Sharp  and  J.  F,  Weadell,  for 
appellant.  Chickezing  A  Thomas,  (J.  P. 
Pbelan  and  GarberA  Btshop,  of  connsel.) 
fur  rtsponuents. 

Qahouttk.  J.  This  la  an  appeal  from 
an  order  granting  defendants  a  new  tri- 
al. The  action  waa  brought  by  plaintiff, 
a  Jndgmtmt  creditor,  to  set  aaide  two  cer- 
tain deeds  of  silt  made  by  defendant  Wat- 
son A.  Bray,  theJudgmentdebtor,toJulla 
A.  Bray,  bis  wife.  May  W.lSfiO.and  August 
3,  18S1,  respectively,  of  lands  in  Contra 
Costa  county,  as  being  void  against  prior 
creditors.  Plaintiff's  debt  bad  been  re- 
duced to  Judgment;  execution  waa  lasued 
thereon,  and  returned  wholly  unsatisfied. 
In  the  lower  court,  plaintiff  had  judgment, 
aa  prayed  (or,  declaring  said  deeda  null 
and  void  aa  against  bis  judgment,  and 
that  he  be  entitled  to  enforce  hluexecutlon 
agelnat  the  property  in  said  deeds  de- 
scribed. Defendants  moved  for  a  new  tri- 
al, and  tbelr  motion  waa  granted  upon 
the  ground  that  the  flndlnga  as  filed 
omitted  to  find  npun  the  issue  of  Intent 
raised  by  the  pleadings  In  the  cane;  that 
la  to  say,  there  is  no  rinding  on  the  Issue 
made  by  the  pleadings,  whether  the  con- 
veyances from  Bray  to  his  wife,  referred 
to  In  the  pleadings,  were  made  or  accept- 
ed with  Intent  to  hinder,  delay,  or  de- 
fraud the  plaintiff  or  other  creditors  of 
said  Bray.  The  question  presented  by 
this  appeal  Is,  therefore,  whether,  in  view 
of  the  facts  found  by  the  court.  It  was  nec- 
essary to  make  a  further  finding  as  to  the 
fraudulent  intent;  fur.  If  the  tacts  found 
by  the  court  necessarily  establish  the 
fraudulent  Intent,  that  satisfies  the  law. 
If  probative  facts  only  are(ound,yet,if  the 
ultimate  tact  flows  as  a  necessary  conclu- 
sion therefrom,  the  findings  are  sufHcient. 
Osnomev.  Clark.  60  Cal.  623;  Biddel  v. 
Brizzolara,  56  Cal.  381;  People  v.  Hagar. 
52  Cal.  1S9;  Covenyv.  Hale,  49  Cal.  55a. 
The  only  findings  of  the  court  neceesury 
to  consider  In  the  investigation  of  this 
most  Important  question  are  «a  follows: 
(1 )  That  said  deeds  were  entirely  volunta- 
ry, and  there  was  no  valuable  conaldera- 
tion  whatever  for  the  making  and  delivery 
of  the  same,  and  said  deeds  were  deeds  of 
gift.  (2)  That  at  the  times  of  the  making 
of  salil  deeds  the  defendant  Watson  A. 
bray  was  insolvent,  and  has  ever  since 
remained  Insolvent.  (3)  That  defendant 
Bray,  at  th&  time  be  made  and  delivered 


said  deeds,  was  not  fully  aware,  and  did 
not  know  his  actual  financial  condition, 
and  bis  Inability  to  pay  and  dtscbarKe  fa 
full  bla  then  outstanding  debts  and  llabill- 
'''iea.  (4)  That  by  the  making  and  deliv- 
ery of  said  deeds  Watson  A.  Bray  did  bin- 
der, delay,  and  defraud  this  plaintiff  in 
the  collection  ol  his  debt. 

This  action  rests  upon  aectlon  3439  of 
the  Civil  Code:  "Every  transfer  of  prop- 
erty •  •  •  made  •  »  •  with  intent 
to  deloy  or  defraud  any  creditor  •  •  • 
Is  void.**  "Every  transfer  of  pemonal 
property  •  •  •  is  conclusively  pre- 
sumed If  made  by  a  person  having  •  •  » 
the  possession  or  control,  •  *  *  and 
not  accompanied  by  an  Immediate  deliv- 
ery *  *  *  to  tie  fraudulent  and  tbere- 
fore  void  against  tbuae  who  ore  bis  cred- 
itors, while  be  remains  In  pusBesHlon.* 
Civil  Code,  $  3440.  Then,  to  exclude  all 
possibility  of  misconception  arising  oat 
of  the  conflicting  decisions  of  other  states 
as  to  whether  the  question  of  intent  is  a 
matter  of  law  or  of  fact,  section  S442  pro- 
rides  chat  In  all  cases  arising  under  sec- 
tion 3439  "  the  question  of  fraudulent  intent 
iB  one  of  fact,  and  not  of  law. "  It  (nrther 
provides  tbat  no  transfer  shall  be  ad- 
judged fraudulent  solely  on  the  ground 
that  it  was  not  made  for  a  valuable  con- 
sideration. It  also  expressly  excepts 
transfers  of  personal  property  arising  un- 
der section  SM40,  (or  thatsection  makee  the 
question  one  of  law  by  providing  tbat 
tranatera  made  In  a  certain  way  shall  cre- 
ate a  conclusive  presumption  o(  fraud. 
The  general  contention  of  appellanta  In 
thle  case  la  fairly  illustrated  by  the  doc- 
trine laid  down  by  Bump,  lu  biia  work 
on  Fraudulent  Conveyances,  (3d  Ed.  271, 
272:)  "It  the  act  necossarlly  delays,  hin- 
ders, or  defrauds  his  creditors,  then  the 
law  preflunies  that  it  Is  done  with 
fraudulent  latent.  The  intent  ki  to  be 
assu  med  from  the  act. '  The  ctrcnm- 
stances  o(  the  act,  or  rather  the  act  it- 
self, is  conclusive  evidence  of  fraud,  fur  no 
mtin  Is  permitted  to  say  that  he  does  not 
Intend  the  necessary  consequences  of  hts 
own  voluntary  act.  The  law  will  not 
speculate  about  what  Is  actually  passing 
In  the  donor's  mind,  for  the  act  need  not 
be  Immoral  or  corrupt.  The  law  does 
not  concprn  Itself  about  the  private  or  se- 
cret motives  which  may  influence  the 
debtor.  •  •  •  He  may  make  a  convey- 
ance with  the  roost  upright  Intentions, 
really  believing  that  he  has  a  right  to  do 
so.  and  that  It  Is  his  right  and  duty  to  do 
it,  and  yet,  if  the  transfer  la  voluntary, 
and  hinders,  delays,  or  defrauds  his  cred- 
itors, It  is  fraudulent.  *  •  •  The  pre^ 
sumption  In  such  a  case  Is  concluisive.  aud 
ac^alnst  It  all  other  evidence  Is  unavnillng. 
The  debtor  may  have  some  other  purpose 
in  view,  but  the  Intent  todefraud  is  a  part 
and  parcel  of  his  act.  It  la  upon  these 
principles  that  the  law  relating  to  volun- 
tary conveyances  rests.  In  the  construc- 
tion of  the  statute,  they  are  deemed  with- 
in Its  operation,  when  they  necesRarily 
tend  to  defeat  the  Just  rights  o{  creditors, 
even  though  they  are  made  bona  Sde  and 
with  the  Intention  of  conterring  a  gratui- 
tous benefit  upon  some  meritorious  ob- 
ject.  The  law  stamps  a  man'a  generosity 
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with  the  name  of  f  raud  wheii  It  prerents 
him  from  uctine  fairly  towards  bis  credit- 
ura,  and  presumes  fraud  If  he  diaables 
hlmaelf  from  paying  bis  debts.  In  sucli 
caao  the  presumption  of  fraud  arlset)  and 
may  exist  without  tbeimpuCatiun  of  mor- 
al turpitude.  The  principle  Is,  that  per* 
sons  must  be  just  before  they  are  Kener- 
ouB,  and  that  debts  must  be  paid  before 
lelfts  can  be  made. "  This  doctrine,  ever 
Hlnce  the  cdebrated  case  of  Beade  r.  Liv- 
ingatoD,  8  Johns.  Ch.  600,  decided  by  Gban- 
cellur  Kknt,  has  been  recognised  and  ac- 
cepted by  many  Jadgea  in  many  states  of 
the  Union. 

itespondents  insist  thafthequeation  of 
Intent  la  a  question  of  fact,  and  that  the 
Intent  or  purpose  of  the  grantor  la  mak- 
ing the  transfer  In  all  caaea  la  a  qneatloD 
for  the  ]ury,  and  that  It  is  material  to  the 
isaue  to  determine  whether  the  act  done  la 
a  bona  Sde  transaction,  or  whether  It  Is  a 
trick  or  coDtrtvance  to  defeat  creditors. " 
"That  the  qneatlun  of  solvency  or  insolv- 
ency of  the  grantor  at  the  time  of  the 
making  of  the  deeds  la  a  matter  of  evi- 
dence to  be  given  Its  due  weight  In  deter- 
mining the  ultimate  fact  as  to  the  fraudu- 
lent Intent  of  the  grantor;  that  a  rich 
man  may  make  n  fraudulent  deed  as  well 
as  one  who  is  Insolvflut;  and  that  while  a 
voluntary  conveyance  by  an  Insolvent 
may  be  prima  facie  fraudulent.  It  cannot 
be  conclusively  frandulent,  for  that  would 
make  the  question  of  Intent  a  queatlon  of 
law*  and  thus  be  In  violation  of  that  pro- 
vision of  the  Code  which  says  It  ehall  be  a 
question  of  fact."  These  vlewa,to  u  great 
extent,  are  supported  by  the  exhaustive 
case  of  Seward  v.  Jackson, 8  Cow.  450,  and 
by  other  authority,  both  English  and 
American.  The  cases  in  this  country  paas- 
iDg  either  directly  or  indirectly  upon  the 
questions  Involved  in  this  litigation  are 
practically  numberless,  and,  as  we  have 
alreadytieen,  are  greatly  at  variance.  But, 
as  has  been  said  by  Ulgelow  on  Fraud, 
(Preface,  Iv.  and  v.,  Ed.  1877:)  "The  law 
hereto  be  applied  is  statutory  law,  and, 
as  to  the  statutory  law  concerning  fraud 
on  credltora  and  purcbaaera,  each  state  of 
the  Union,  with  few  exceptlona,  baa  a  Code 
of  Ita  own,  interpreted  by  Independent  trl- 
bunala.  and  enforced  by  distinct  and  di- 
verse penalties  and  procedure.  With  def- 
erence to  the  viewH  of  others  who  have  at- 
tempted to  present  a  harmonious  view  of 
the  Btatutea  of  the  different  atates,  the  au- 
thor la  aatlsfled  that  soch  etfurts  are  both 
nnaatlafactory  and  dangeroua.  The  decia- 
lons  of  the  courts  of  New  York  Cfmcernlng 
the  interpretation  of  an  ambiguous  stat- 
ute of  that  state, — that  la,  concerning  the 
Intention  of  the  legialature  of  that  state 
in  the  passage  of  the  act, — cannot  be  safe 
authority  In  another  state,  even  upon  a 
queatlon  of  the  meaning  of  a  statute 
framed  In  the  very  same  words.  The  leg- 
islature of  New  Tork  meant  one  thing  by 
the  language  used,  and  the  legislature  of 
another  state  may  have  meant  something 
else,  and  so  the  courts  of  each  state  may 
have  declared,  and  rightly.  To  say,  there- 
fore, that  the  decisions  are  in  couflictia 
incorrect,  and  to  attempt  to  deduce  the 
true  rule  of  law  as  applicable  to  both 
atates  la  vicious. "  Wltuuut  attempting 


to  deduce  the  true  rule  from  the  many  au- 
thorities of  many  states,  we  will  discuss 
this  case  by  the  actborlty  of  our  statutes 
and  Codes,  and  in  the  Ughtof  the  decisions 
of  our  own  judicial  tribunals. 

Ha  vine  found  the  fact  that  the  convey- 
ances were  voluntary  conveyances,  that 
tlie  defendant  Watson  A.  Bray  was  insolv- 
ent at  the  time  he  made  tbe  conveyances, 
and  that  these  conveyancea  delayed  and 
defrauded  the  plaintiff  in  tbe  eollection  of 
bis  debt,  waa  it  atlll  neceasaryfor  theconrt 
toBnd  thefurther  fact  that  thelntent  of  the 
grantor  In  making  tbe  conveyance  waa 
to  delay  and  defraud  creditors,  and  was 
the  court  Justified  in  granting  a  new  trial 
by  reason  of  Ita  tallare  to  make  such  find- 
ing? Appellant  contends  that  theabsence 
of  a  finding  of  Intoit  la  immaterial,  be- 
cause tbe  convfliyance  b^ng  voluntary,  the 
grantur  being  Insolvent,  and  the  convey- 
ance having  d^rauded  the  creditor,  the  In- 
tent to  delay  and  defraud  follows  as  an 
absolute  and  conclusive  presumption,  and 
tbe  Intent,  being  the  ultlmte  fact,  necessa- 
rily results  from  such  probative  facts.  In 
order  t^o  support  this  contention  the  ulti- 
mate fact  must  follow  necessarily— that 
Is,  as  a  matter  of  law— from  the  other 
facts.  In  Coreny  v.  Hale,  49  Cal.  556,  tbe 
court  said :  "  Of  course,  it  is  only  when  the 
coiiclusiou  follows  as  a  niatterot  lawthat 
such  a  finding  will  be  held  sutflcient.** 
"The  only  Inferences  which  we  can  draw 
from  the  findings, "  said  tbe  court  In  De 
Cells  v.  Porter,  6&  Gal.  10,  2  Pac.  Bep.  257, 
and  8  Pac.  Bep.  120,  "  are  Inferences  of  law. 
We  are  not  allowed  to  draw  Inferences  of 
fact  from  the  facts  found.  It  this  court 
would  infer  a  fact  from  other  facta.  It  would 
be  usurping  tbe  province  of  tbe  trial  court, 
which  alone  can  find  the  facta  In  lasne. 
Thia  la  the  rule  with  regard  to  special  ver- 
dicts, and  we  are  of  opinion  that  the  same 
rule  applies  to  ttndlnga  of  fact. To  the 
same  effect  are  the  caues  of  Chandler  v. 
Bank,  t>o  Cal.  489, 4  Pac.Kep.502;  Salisbury 
V.  Shirley,  66  Cal.  228,  &  Pac.  Rep.  104; 
Hibberd  v.  fSmlth,  67  Cat.  556,  4  Pac.  Kep. 
473,  and  8  Pac.  Kep.  46.  It  may  be  conced- 
ed that  It  would  have  been  perfectly 
proper  for  tbe  trial  court  tobavedrawnau 
Inference  of  fact  as  to  the  fraudulent  in- 
tent of  the  grantor  from  the  other  facts 
found;  that  this  court  might  he  justified 
In  setting  aside  a  finding  to  the  contrary 
as  not  being  supported  by  the  evidence, 
(Judson  V.  Lyford,  84  Cal.  505,24  Pac.  Kep. 
286;)  but  that  does  not  dispense  with  the 
necessity  of  an  actual  and  express  finding 
as  to  the  ultimate  fact,  as  a  tact,  by  tbe 
lower  court,  nor  authorize  thie  court  to 
exercise  what  would  be  original  jurledlc- 
tion  by  supplying  a  finding  upon  thla 
most  vital  and  essential  matter.  As  sec- 
tion 8442  of  the  Civil  Code  declares  that 
tbe  queatlon  of  fraudulent  Intent  Is  "one 
of  fact  and  not  of  law, "  It  Is  not  entirely 
plain  that  this  court  can  under  any  state 
of  facts,  however  plain  they  might  be, 
bold  that  tbe  ultimate  fact  might  flow 
from  the  probative  facts  as  a  matter  of 
law.  But,  asBuming  that  the  ultimate 
fact  of  "intent  to  defraud ''may  flow  as 
"  matter  of  law  "  from  the  probative  facts, 
yet  to  obviate  a  finding  of  this  ultimate 
fact  the  facts  found  must  necessarily  and 
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eoncloBlvely  Indicate  that  tbe  graDtor 
was  poesem^d  of  the  Intent  to  defraud  at 

the  time  the  cunvpyanceii  were  made.  If 
the  facta  foand  do  not  abfluliiteiy  exclnde 
all  posslblltty  ol  the  abaeoce  nf  frauduleDt 
intent  In  %ho  mind  of  the  grantor,  then  tbe 
want  of  the  finding  ol  eiich  Intent  cannot 
be  dlepenaed  vltb  In  thia  court.  Thus,  In 
the  case  ol  Rmmal  t.  Webb,  86  Cal.  2M. 
the  court.  In  coDtdderlng  whether  ttcuutd 
Infer  a  fact  from  other  facta,  eald;  "To 
warrant  us  in  so  doing,  the  fact  to  be  In- 
ferred must  follow  Inevitably  from  the 
facts  found,  or.  in  other  words,  the  non- 
existence of  Che  fact  to  be  InfetTed  must, 
upon  every  conceivable  theory  of  which 
the  caae  will  admit,  be  Inconslatent  with 
the  existence  ol  tbe  facta  which  are 
found."  And  to  the  same  effect  are  Coveny 
V.  Hale,  49  Cal.  656;  Younger  t.  Paxles,  60 
Cal.  520:  Walkdr  v.  Buffundeau,  63  Cal. 
»]2;  Coglan  t.  Beard,  35  Cal.  63,  2  Pac. 
Rep.  787:  Water  Co.  v.  Richardson,  72  Cal. 
601. 14  Pac.  Rep.  370.  We  then  proceed  to 
coDSldur  whether  there  is  any  possible 
state  of  facts  conalstent  with  the  flndlnga 
of  the  coort  heretofon*  quoted,  and  also 
consistent  with  the  absence  of  fraudulent 
Intent  in  the  ntind  of  the  grantor  at  tbe 
time  of  the  making  ut  tbe  deeds  sought  to 
be  set  aside  in  this  action.  Tbe  Bndlng  nf 
the  court  "  that  tbe  defendant  Bray  by  tbe 
making  of  these  deeds  did  hinder,  delay, 
and  defraud  the  platntilT  In  tbe  collection 
of  his  debt"  throws  no  special  light  upon 
the  solution  of  the  question  as  to  the  act- 
ual intent  of  tliegrantor;  whllelmportant 
as  evidence  of  the  Intent,  by  reason  of  the 
presuniptlun  that  every  man  Intends  the 
usual  and  ordinary  consequences  of  his 
voluntary  acts,  yet  our  statute  requires 
that  a  conveyance  shall  not  only  delay 
and  defrand  creditors,  bnt  that  It  was 
made  with  the  Intent  to  delay  and  de- 
fraud, and  tbe  statute  appears  to  I'ecog- 
nlze  the  intent  ns  the  prevailing  and  con- 
trullliig  element  In  measuring  the  bona 
fides  ot  the  transaction.  Uray  dldactnal- 
ly  defraud  Ball  In  the  making  of  the  deeds, 
liy  depriving  him  of  property  which 
would  otherwise  have  been  applied  to  the 
satisfaction  of  the  execution  ;  but  It  does 
not  necessarily  and  conclusively  follow 
therefrom  that  the  Intent  was  present  In 
his  mind  to  defraud,  or  that  In  making  the 
trani^fer  he  may  nut  have  been  actuated 
by  the  most  honest  motives. 

Appellant  insists  that  tbe  etlstenee  ol 
the  facts,  to-wlt,  "that  tbe  grantor  was 
insolvent  at  the  time  of  the  transfer,  and 
that  the  conveyances  were  deeds  of  gift, 
render  the  lufereuce  of  fraudulent  intent 
ntmoUite  and  concluHlve.  and  a  conveyance 
under  suchcireumstanceH,  theretore,  would 
be  void  under  any  and  all  conceivable 
Htali-Hof  facts;  and  this  is  the  important 
and  determinative  question  in  this  case." 
Very  many  of  the  authorities  from  other 
states  relied  upon  by  appellant  to  support 
this  contention  rest  In  whole  or  in  part 
upon  the  presumptions  "that  every  man 
lutendH  the  usual  and  natural  consequen- 
ces of  his  voluntary  act."  and  that  "every 
man  Is  presumed  to  know  the  condition 
of  his  own  business;"  und,  applying  those 
presuniptlonH,  it  is  said  that  the  natural 
consequence  of  an  Insolvent  giving  away 


hlfl  property  Is  to  dtfrand  bto  eredltor.  and 
that,  therefore,  tbe  Insolvent  must  have 
intended  to  defraud;  and.  again,  a  man 
Is  presumed  to  know  the  condition  ol  bm 
own  bnsineas  affairs,  and  therefore  if,  aa  a 
matter  of  fact,  he  is  Insolvent,  he  must 
know  ot  such  Insolvency."  Best,  In  bis 
work  on  Evidence,  section  307,  speaking 
ol  tho  changes  which  this  subject  of  pre* 
sumptions  has  undergone  in  our  legal  his- 
tory, says:  "Certain  preenraptiona  which 
In  earlier  times  were  deemed  absolute  and 
irrebuttable  have,  by  the  opinion  ot  later 
Judges,  acting  on  more  enlarged  experi- 
ence, either  been  ranged  among  prmaump- 
tlonesjuria  tantum,  or  considered  as  pre- 
sumptaons  of  fact,  to  be  made  at  tbe  dfa- 
cretlon  ol  the  Jury.  On  the  whole,  mod- 
ern courts  of  Justice  are  slow  to  recognfu 
presumptions  as  irrebuttable,  and  are  dis- 
posed rather  to  restrict  than  to  extend 
their  number.  To  conclude  a  party  by 
an  arbitrary  rale  from  adducing  evidence 
In  his  favor  is  an  act  which  can  only  be 
Justified  by  tbe  clearest  expediency  and 
soundest  policy,  and  some  preaamptlona 
of  this  class  ought  never  to  have  found 
their  way  Into  It."  According  to  the  pro- 
visions of  the  Code  ol  Civil  Procedure, 
(sections  1961-196S,)  tbe  foregoing  pre- 
sumptions are  diaputable  presumptions, 
and  may  be  controverted  by  other  evi- 
dence; and.  Indeed,  the  preanmptlon  that 
every  man  knows  tbe  condition  ot  bis 
own  business  affairs  has  no  standing  In 
this  case,  for  the  trial  court  has  found  as  a 
matter  of  fact  that  "the  defendant  Bray 
did  not  know  that  he  was  Insolvent." 
And.  not  knowing  his  Insolvency,  bow 
can  It  t>e  presumed  from  tbe  existence  of 
his  Insolvency  that  he  intended  to  de- 
Ira  ud  7  For  no  man  can  be  preanmed  Co 
Intend  a  consequence  whlcfa  be  does  not 
know,  ol  which  he  Is  Ignorant,  and  which, 
therefore,  he  cannot  contemplate.  It  may 
be  conceded  that  one  who  acts  recklesely 
and  regardlesd  of  consequences  is  not  to 
be  exonerated.  The  fraud  In  this  case 
rests  npon  the  Insolvency  ot  tbe  grantor; 
for,  while  there  is  no  allegation,  proof,  or 
finding  as  to  the  value  of  the  property 
conveyed,  still.  If  he  was  solvent,  a  gift  of 
this  character,  in  the  absence  of  an  actual 
fraudulent  intent,  would  be  upheld.  If  de- 
fendant Bruy  did  not  know  that  be  was 
insolvent,  then  he  did  not  know  thnt  this 
property  was  required  to  pay  bis  debts, 
and  the  floding  of  tbe  court  that  he  was 
Ignorant  of  his  Insolvency  hi  absolutely 
inconsistent  wltb  the  presumption  that 
he  intended  the  consequences  of  an  net, 
which  consequences  depended  upon  Insolv- 
ency. Appellant's  counsel  Insist  that  a 
voluntary  conveyance  by  an  insolveut  Is 
void  uuder  all  cli'curaBtancee,and  that  the 
intentto  defraud  Isconcluslvely presumed. 
Tl  that  be  so.lt  must  be  by  reason  of  some 
presumption  oilaw;  but, II  It  be  said  that 
fraad  can  be  coneiuslvely  presumed  In  any 
case,  except  as  provided  by  section  3440, 
Civil  Code,  then  fraud  is  again  made  a 
question  of  law,  and  this  would  amount 
to  an  abnegation  of  section  S442,  Id., 
which  provides  that  "fraudulent  Intent  la 
a  question  of  fact."and  would  t>e  creating 
u  class  ot  conclusive  presuraptlonn  not 
rerognhud  or  Justlfled  by  either  aeetlon 
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3440,  Id.,  or  section  IMS,  Code  Clvtl  Proc. 

As  bae  been  remarked  at  the  Inception 
of  this  opinion,  the  great  nnmber  of  caaen 
from  the  courts  of  other  states,  cited  by 
appellant's  coansel  to  sappurt  this  con- 
tmtlon.  will  not  be  reviewed.  Some  of 
them  directly  sustain  snch  position ;  oth- 
ers merely  affirm  the  decisions  of  ntai  pxius 
coarta,  that  a  gift  by  an  Insolvent  Is  suffi- 
cient evidence  to  Justify  the  setting  aside 
(rf  a  conveyance  by  a  creditor;  others  hold 
the  Insolvent  sailty  of  a  fraudnlent  latent 
BB  a  matter  ra  law;  and  many  others  are 
based  upon  the  two  pr«>6umption8  hereto- 
fore referred  to,  and  holding  that  such 
presumptions  were  conclaslve  presump- 
tlons.and  that  therefore  the  fraudulent  In- 
tent necessarily  resulted  tbertfrom;  and 
tbiB  was  the  reaBonfng  adopted  by  tbls 
court  in  the  case  of  Swarts  v.  Haslett,  8 
Cat.  118.  The  court  held  Id  that  caBe  that 
"every  man  must  be  held  to  knowttae  law 
and  the  facts  regarding  falB  own  bUBinees. " 
In  other  words,  if  the  debt  or  is  insolvent, 
he  la  eoncloslvely  presumed  to  know  that 
fact;  and,  the  necessary  consequences  of  a 
transfer  of  bis  property  being  to  delay  and 
defraud  bis  eredtton,  the  fraudnlent  In- 
lent  follows  In  all  caeua.  The  Important 
distinction  between  that  case  and  the  one 
at  bar  is  that  in  tbls  case  the  lower  court 
not  only  recognixed  the  presumption  that 
"every  man  Is  presumed  to  know  the  con- 
dition of  his  own  affairo,  as  being  rebut- 
table, but  absolutely  rebutted  It  by  find- 
tag  as  a  fact  that  'the  defendant  Bray  did 
not  know  the  condition  of  his  own  affairs, 
and  did  not  know  that  he  was  Insolvent." 
In  1  Whart.  Cont.  $  877,  subd.  4,  Is  used 
this  language:  "As  a  condition  of  fraudu- 
lent Intention,  Insolvency  known  to  the 
grantor  must  be  shown.  A  party  who  be- 
lieves falms^f  to  have  the  pecuniary  abili- 
ty tn  make  a  gift  can  make  snch  gift  with- 
out the  itok  of  Its  being  subsequently  Im- 
peached, supposing  bis  belief  is  not  negli- 
gently adopted."  In  the  case  of  Swarts 
T.  Haslett,  supra,  this  court  really  held 
that  a  transfer  ol  property  by  a  grantor 
who  knew  of  his  Insolvency  was  conclu- 
sively fraudulent;  and,  while  we  are  not 
Inclined  to  even  adopt  that  view  of  the 
law  under  our  statutes,  yet,  from  the  rea- 
soning uf  the  court  In  that  case,  If  there 
had  been  a  finding  as  to  the  grantor's  Ik- 
norance  of  his  Insolvency,  It  does  not  ap- 
pear that  the  case  could  have  been  re- 
versed.and  Judgment  ordered  fortheplaln- 
tltf.  As  we  have  already  seen,  (Emnial  v. 
Webb,  supra,)  If,  upon  any  conceivable 
theory,  the  Inference  of  fraudulent  Intent 
would  be  Inconsistent  with  the  fact  of  in- 
solvency, then  thiscourtcannotflnd  the  In- 
tent as  matter  of  law.  Now,  it  appears 
from  the  record  In  this  case,  in  addition  to 
the  findlng»  already  dl8eussed,tliat  the  lia- 
bilities and  assets  of  the  defendant  Bray 
approximated  three-quartera  of  a  million 
dollars, respectively :  that  he  continued  in 
bDsiness  for  years  after  these  deeds  were 
made,  and  before  he  made  an  assignment 
for  the  benefit  of  his  creditors :  and,  in  ad- 
dition to  these  facts,  we  will  suppose  that 
he  honestly  believed  at  all  times  that  he 
had  ample  property  remaining  to  pay  his 
debts  aftsr  tbls  property  was  truitferred, 
and  that  the  ^roymety  traaBferred  was  of 


merely  nominal  value.  A  state  of  facts 
could  be  imagined  even  much  more  favor- 
able to  the  grantor.  Bray,  than  the  fore- 
going, and  which  would  be  perfectly  recon- 
cilable with  the  fact  of  actual  insolvency, 
and  the  absence  of  fraudulent  Intent  at 
the  time  of  the  making  of  the  conveyan- 
ces; and.  conceding  the  trial  court  would 
be  Justified  In  drawing  the  Inference  of 
fraudulent  Intent  from  such  a  state  of 
facts,  this  court  would  not  and  could  not 
say  that  such  intent  would  flow  tbo^ 
from  as  a  matter  of  law.  It  Is  difficult  to 
see  how  trivial  gifts,  made  with  fair,  hon- 
est Intentions,  can  be  adjudged  to  have 
been  made  with  a  fraudnlent  Intent,  when 
intunt  is  declared  to  be  a  matter  of  fact  tn 
all  cases. 

In  the  case  of  Carpentler  t.  Mendenball, 
as  Cal.  484,  It  was  held  that  a  finding  of  a 
demand  by  one  tenant  In  common  to  be 
let  Into  posaesidoa,  and  a  refusal  by  tals 
co-tenant,  was  not  a  finding  of  ouster. 
The  court  said:  "The  law  will  not  pre- 
sume from  either  the  one  or  the  other,  nor 
from  both  combined,  that  there  was  an 
Intent  to  oust.  That  Intent  mnst  be  es- 
tablished as  a  tact  by  the  finding  of  the 
jury.  Conversion  Is  one  of  the  points  to 
be  established  In  actions  of  trover,  but  It 
Is  settled  that  demand  and  refusal  is  not 
cotivurslon,  but  only  evidence  of  it,  for  the 
consideration  of  the  Jury.  In  the  absence 
of  all  explanation,  the  court  would  be  Ju»- 
tlfied  in  directing  or  advising  the  Jury  to 
infer  a  conversion  or  an  ouster.  In  a  case 
like  the  one  at  bar,  from  the  fact  of  de- 
mand and  refusal,  but  the  inference  Is  to 
be  made  by  tbe  Jury  and  not  by  the 
court."  There  appears  to  be  no  reason 
why  tbe  lefcal  principles  denlared  by  this 
court  In  tbe  criminal  case  of  People  v. 
Mise,  80  Cal.  44,  22  Pac.  Bep.  80,  are  not 
applicable  here.  The  ddendant  was 
chained  with  an  assault  with  Intent  to 
commit  murder.  It  Is  a  statutory  offense, 
and  the  intent  Is  the  essential  ingredient. 
The  trial  court  gave  tbe  following  Instruc- 
tion. "The  Jury  are  instructed  that  tbe 
natural  and  probable  consequence  of  every 
act  deliberately  done  by  a  person  of  sound 
mind  is  presumed  to  have  been  intended 
by  the  author  of  said  act ;  and  it  tbe  Jury 
believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendants,  or 
either  of  them,  did  shoot  at  said  Henry 
Coffey,  as  charged  In  tbe  information, 
and  that  the  natural  and  ordinary  conse- 
quences ot  said  ebootins  would  be  tbe 
death  of  said  Henry  Coffey,  then  tbe  pre- 
sumption of  law  Is  that  tbe  defendant  so 
shooting  did  shoot  at  said  Coffey  with 
intent  to  kill  him. "  This  court  said :  "  It 
Is  doubtless  true  that  a  man  Is  presumed 
to  have  Intended  tbe  immediate  and  nat- 
ural consequences  of  his  act,  but,  when  an 
act  becomes  criminal  only  when  it  has 
been  performed  with  a  particular  Intent, 
that  Intent  must  be  alleged  and  proved. 
It  is  for  the  Jury,  onder  all  the  circum- 
stances of  tbe  case,  to  say  whether  the  In- 
tent required  by  the  statute  to  constitute 
the  offense  existed  In  the  mind  of  the  de- 
fendant. This  charge  withdrew  from  the 
Jury  the  consideration  of  tbe  qncetiou 
whether  the  defendante  Intended  to  kill 
Coffey.  The  defendanta  claimed  that  tbey 
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were  acting  la  eelf-d^enae,  and  npon  real 
and  apparent  danfcer.  To  tell  the  jury, 
thcrefure,  ir  they  believed  that  the  de- 
fendants had  ehot  at  Cofley.  and  that  the 
natural  and  ordinary  conseqaences  of  the 
shooting  would  be  the  death  of  Coffey,  the 
law  would  presuine  them  guilty  of  an  in- 
tent to  liill,  was  erruneuuB,  becanae  It  en- 
tirely dlHr^ards  th»  question  wbether  the 
defendants  acted  in  good  faith,  and  to  de- 
lend  themselves  against  real  or  apparent 
danger,  So,  In  the  caue  at  bar,  it  a  vol- 
untary transfer  by  the  defendant  Insolv- 
ent carries  with  it  a  conclusive  fraudulent 
lnt*>nt,  the  defendant  would  be  precluded 
from  showing  his  motives  aod  flood  faith 
in  making  the  coDveyanee,  and  the  ques- 
tion of  Intent,  which  a  Jury  mayhavebeen 
called  to  try,  which  in  all  cases  Is  a  ques- 
tion of  fact,  and  which  is  the  fact  In  the 
case,  would  be  driven  from  the  case  by 
the  court  calling  to  its  aid  presumptions 
which,  as  we  have  already  seeu^  are  not 
only  liable  to  attack,  but  are  pat  to  flight 
atthe  moment  they  come  In  contact  with  a 
Bubstantial  fact.  The  case  of  Hager  v. 
Shtndier.  29  Cal.  68.  59.  holds  that  insolv- 
ency is  but  a  circumstance  from  which 
fraud  may  be  Inferred  or  argued ;  evidence 
of  fraud,  but  not  by  any  means  conclusive 
or  irrebuttable  evidence.  In  that  case  the 
court  said :  **  In  a  case  like  the  one  at  bar, 
Insolveacy  la  not  a  fact  otjoriadlctional 
consequence,  nor  Is  It  per  ae  a  condition 
of  relief.  •  •  •  A  complaint  framed  for 
the  purpose  named,  while  stating  that  tlie 
deed  was  without  consideration,  should 
aid  or  help  out  the  averment,  not  by  aver- 
ring insolvency,  for  that  la  but  a  circuro- 
Btance,  not  by  averring  generally  that  the 
deed  was  fraudulent,  for  that  Is  but  ncun- 
clusion  of  law,  but  by  averring  the  fact 
superaddud  by  the  statute,  tu-wit,  that  It 
was  made  with  'intent  to  binder,  delay, 
or  defraud  creditors.'  The  state  of  the 
grantor's  worldly  aHalru  may  be  used  as 
evidence  to  elucidate  the  iuteiit,  If  dis- 
puted ;  but  as  matter  of  pleading  It  is  not 
necessary  tbat  insolvency  should  be 
averred  In  the  complaint,  and  for  the  ob- 
vious reason  thnt  the  fact  does  not  enter 
as  a  term  Into  the  legal  proposition.  A 
rich  man  may  malte  a  fraudulent  deed  as 
well  as  one  who  is  Insolvent. " 

The  Civil  Code  provides  that  the  mere 
want  of  cousideration  does  not  of  itself 
render  a  conveyance  fraudulentas  to  cred- 
itors; and  considering  this  section  in  con- 
nection with  the  presumptions  recognised 
by  the  court  In  Swartz  v.  Hazlett,  supra, 
the  distinction  between  sales  for  an  inade- 
quate consideration  and  voluntary  con- 
veyances is  entirely  Imperceptible,  and  the 
question  in  both  cases  at  once  becomes 
one  of  intent  to  be  decided  from  all  the 
evidence  In  the  case.  The  difference  In 
these  two  classes  of  conveyances  is  only 
In  degree:  for  as  the  grantor  must  upon 
appellant's  theory  be  presumed  to  know 
his  condition,  and  to  know  tbat  the  con- 
Hideration  is  inadequate,  and  that  he  Is 
thereby  depriving  his  creditors  of  the  por- 
tion of  the  "fund"  which  is  represented  by 
the  difference  between  an  adequate  and 
Inadequate  consideration,  he  must  be  pre- 
sumed conclusively  to  Intend  to  defraud 
them  pro  tentu,  for  the  conveyance  Is  vol- 


nntary  to  that  extent.  But  HcFadden  t, 
Mitchell,  54  Cal. 629. holds  that  inadequacy 
of  price  und  insolvency  of  the  debtor  ant 
only  clrcuniBtancpB  more  or  less  potential 
in  the  determination  of  fraud  as  a  ques- 
tion of  fact;  and.  referring  to  certain  in- 
Htructions  given  by  the  trial  court,  Justice 
McKKEsays:  "Bjr  these  instructions  the 
court  In  effect  took  away  from  the  jury 
the  consideration  of  fraudulent  Intent  as 
a  question  of  fact,  and  as  they  are  con- 
trary to  the  plain  role  established  by  the 
Code  the  cause  is  remanded  for  a  new 
trial."  Appellant's  position  in  this  case 
takes  away  from  the  Jury  the  considerar 
tion  of  fraudulent  Intent  as  a  question  of 
fact.  In  Jamison  v.  King,  60  Gal.  186,  the 
court,  speaking  through  Jostlce  McKlns- 
THT,  said:  **  Doubtless  the  concurrence  of 
insolvency  on  the  part  of  the  assignor,  and 
inadequacy  of  price,  would  be  a  circum- 
stance strongly  tending  to  estabUab  fraud ; 
but  Inadequacy  or  failure  of  cousideratlon 
Is  nut  of  itself  sufficient,  even  as  against 
the  creditors  ol  an  Insolvent  assignor,  to 
authorize  a  court  to  find  fraud  as  a  con< 
elusion  of  law.  By  our  statute  it  la  pro* 
vided:  'Thequestion  of  fraudulent  intent, 
in  alt  cases  arising  under  the  proTlsions  of 
this  act,  shall  be  deemed  a  question  of  fact 
and  not  ^f  law;  nor  shall  any  conveyance 
or  charge  be  adjudged  fraudulent  as 
against  creditors  or  pnrctaasera  solely  on 
the  ground  that  It  was  not  founded  upon 
a  valuable  consideration.'  In  the  case  be- 
fore us  the  district  court  did  not  find  fraud 
as  a  fact  or  as  a  conclusion  of  law.  nor 
does  the  amended  complaint  alt^e  it." 
In  Miller  v.  Stewart.  24  Cal.  504,  the  court 
uses  this  language:  "Whether  the  trans- 
actions in  question  were  entered  Into  by 
the  Millers  with  intent  to  hinder,  delay, 
or  defraud  their  creditors  Is  a  qncAtion 
which  the  statute  leaves  to  the  determina- 
tion of  the  Jury  upon  such  evidence  as 
may  be  presented  for  their  consideration. 
The  intent  is  expressly  declared  to  be  a 
question  of  fact,  and  must  therefore  be  for 
the  Jury,  and  not  the  conrt.  In  tbe  In- 
struction above  quoted  tiie  court  in  effect 
takoH  the  question  from  tbe  consideration 
of  the  jurv,  and  assumes  the  decision 
thereof."  In  Harris  v.  Bums.  50  Cal.  141, 
It  appears,  the  trial  court  instructed  the 
jury  that  certain  facts.  If  proven,  were 
conclusive  as  to  the  intent  o(  the  assignor 
to  hinder,  delay,  and  defraud  bis  credit- 
ors. In  the  opinion  of  this  court.  Chid 
Justice  Wallace  says:  "This  Instruction 
cannot  be  supported.  Tbe  question  of 
fraudulent  intent  Is  a  question  of  fact;  It 
is  so  declared  by  the  statute.  *  •  • 
The  instruction,  in  effect,  took  away  from 
the  Jury  the  decision  of  the  question  of 
fact,  and  established  the  Iranddlent  Intent 
by  mere  l^al  conclusion  from  an  Isolated 
circumstance.  This  we  held  erroneous  in 
Jamison  v.  King.  Id.  U2.  at  the  present 
term."  This  decision Isnot based  upon  the 
theory  that  the  facts  referred  to  by  the 
trial  court  In  the  instruction  were  In  them- 
selves too  weak  to  Justify  a  conclusive 
presumption  of  a  fraudulent  Intent;  but 
it  decides  tbat,  the  Intnut  being  a  question 
offact,  BUcb  a  presumption  could  not  be 
Indnlged  In  under  our  statute. 
II  the  legislature  bad  intended  a  gift  hy 
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aD  iDBolrent  to  constltnte  a  conetruetlve 
fraud  or  fraud  In  law,  it  was  easy  to  have 
said  Bu.  Instead  ot  that,  they  expressly 
legislated  away  all  tbe  reasons  upon  w  bich 
ttie  declsloiw  so  lioldlDg  profess  to  stand. 
Wlien  tbe  legislatore  eld  Intend  to  pre- 
serve the  doctrine  of  fraud  iu  law,  they  did 
su  in  exprras  language,  by  section  3440, 
('ivil  Code,  and  then  provided  that  In  all 
other  eases  the  question  of  fraudulent  In- 
tent is  one  of  fact,  and  not  ot  law.  It  Is 
Inipossibie  to  comprehend  how  any  declM- 
ioD  or  series  ol  decisiuns  ol  ottier  states 
can  make  tbe  question  of  fraud  in  this 
state,  and  In  tbis  character  ot  action,  a 
question  of  law.  No  decision  or  series  of 
decisions  can  repeal  a  statute.  Let  tbe 
order  be  affirmed. 

We  concur    Pb  Havrn,  J.;  Habrison, 

J.;  McFarland,  J. ;  Patebson,  J. 

BfiATTT,  C.  J.  I  concur.  It  does  not 
seem  posslbln  to  nroldtbe  conclusion  that 
tbe  law  of  California  on  tbe  snbject  ot  vol- 
untary conveyances  by  insolvent  debtors 
is  such  as  in  the  opinion  of  Justice  Ga- 
BOUTTK  It  Is  declared  to  be.  But  I  cannot 
refrain  from  expressing  the  belief  that  It  is 
most  unfortunate  that  the  court  should 
be  forced  to  that  conclusion.  When  an  fn- 
aolmit  debtor  makes  a  gift  of  bla  proper- 
ty to  a  donee  of  his  own  selection,  there 
can  be  bat  one  result,  so  far  as  bis  credit- 
ors are  concerned.  They  are  necessarily 
deprived  of  what  is  rlghtrully  theirs,  and 
tbe  law  ought  to  pronouuce  such  a  traus- 
actlun  ipau  facto  fraudulent  and  void  as 
to  tbem.  Our  legislature,  however,  has 
ddiberately  chosen  to  make  the  rights  ot 
creditors  In  sncb  case  depend,  not  upon 
tbe  proof  ot  facts  susceptible  of  demon- 
stration, and  from  which  the  Injury  Is  a 
necessary  result,  but  upon  proof  of  tbe  se- 
cret intent  of  the  debtor;  In  other  words, 
upon  the  whim  ot  a  jury.  Such  a  4aw  In- 
vltCB  fraud,  puts  a  premium  upon  perjury, 
and  multiplies  fruitless  litigation.  It 
ought  to  be  changed,  but  thol^slature 
alone  has  the  power  to  change  It.  In  the 
mean  time  the  courts  should  give  the  ut- 
most foi-ce  and  effect  to  so  much  of  the 
lawfortlte  protection  of  creditorij  as  re- 
mains. There  should  be  no  hesltutlun  in 
stating,  and  In  everywhere  Insisting  upon, 
the  proposition  that  a  voluntary  convey- 
ance by  an  insolvent  debtor  is  prima,  facie 
proof  of  a  fraudulentintent.  which  throws 
up(»n  the  donee  the  neccHsity  of  rebutting 
the  inference  ol  fraud;  uud  it  ought  not 
to  he  held  or  Inlhuated  that  such  Inft-r- 
ence  will  be  rebutted  by  tlie  mere  fact  that 
tbe  debtor  was  at  the  date  of  the  coovey- 
nnce  ignorant  or  uncertain  as  to  his  In- 
Kolvency.  Tt  ouj^ht  to  be  made  clear,  on 
the  contrary,  that  he  tielieved,  and  hud 
good  reason  to  believe,  that  his  property 
remaining  after  tlie  conveyance  would  be 
amply  sufficient  to  enable  nim  to  meet  and 
dischai^  his  obligations  as  they  matxured. 
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fraudulently  convened  by  hia  intoitite  in  his 
life-time,  the  (raadulent  intent  of  tbe  grantor 
must  be  alleged  Id  the  complaint,  and  it  will  not 
be  inferred  from  the  facta  set  out  therein  that  the 
conveyance  was  voluntary,  and  that  Intestate  was 
insolvent.   Beatti,  C  J.,  dlsiieutlng. 

Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court.  Placer  county; 
B.  F.  Mykrs,  Judge. 

F.  P.  Tattle,  for  appellant.  Hale  A 
Craig,  for  respondent. 

FiTZOBRALD,  C.  Appeal  from  a  lodg- 
ment of  the  snnerior  court  of  Placer  conn* 
ty.  This  action  was  brought  by  plaintiff 
as  the  administrator  ot  the  estate  of  Rob- 
ert N.  Scott,  tbe  deceased  husband  ol  tbe 
defendant,  to  '.-ompel  her  to  convey  to 
him  certain  real  property  described  In  the 
complaint,  uud  alleged  therein  to  have 
been  conveyed  to  her  as  a  gift  by  her  said 
husband  on  the  day  preceding  his  death, 
while  fatally  ill,  and  when  he  was  indebt- 
ed largely  beyond  his  ability  to  pay.  It  is 
further  alleged  that  tbe  whole  of  the  said 
property  so  conveyed  should  be  restored 
to  the  estate,  in  order  that  the  value  and 
proceeds  thereof  may  be  applied  in  due 
course  of  admluistratlon  to  tbe  payment 
of  the  debts  and  claims  due  and  payable 
out  ot  tbe  funds  of  the  said  estate.  The 
defendant  demurred  to  tbe  complaint,  up- 
on the  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  ot  action. 
The  demurrer  was  overruled  by  the  court 
below,  and,  upon  defendant  filing  her  an- 
swer, judgment  was  given  for  the  plaintltt 
on  the  pleadings  in  the  case,  upon  which 
judgment  defendant  prosecutes  this  ap 
peal. 

A  question  as  to  pleading,  of  much  Im- 
portance, Is  here  raised  by  the  demurrer 
In  this  case,  which  seems  to  have  been 
overlooked  by  counsel,  as  no  reference 
whatever  is  made  to  It  in  their  briefs,  and 
that  is  whether  the  frandnlent  Intent  of 
the  grantor  when  he  executed  the  convey- 
ance, and  wlilch  must  be  proved  t>kure 
plalntin  win  be  entitled  to  recover.  Is  a 
fact  necessary  to  be  alleged  In  the  com- 
plaint. The  power  of  the  administrator 
to  bring  this  action  Is  derived  solely  from 
section  1589  ot  the  Code  of  Civil  Procedure, 
and  In  the  exercise  of  It  he  is  expressly 
limited  by  Its  provisions  to  actions  for 
the  recovery  of  property  fraudulently 
conveyed  by  the  decedent  in  his  life-time. 
And  the  question  here  naturally  suggests 
itself  whether  the  fraudulent  intent,  which 
Is  expressly  declared  by  our  statute  to  be 
a  question  of  fact,  is  one,  the  allegation 
of  which  is  necessary  to  the  sufficiency  of 
the  complaint.  We  think  it  Is,  for  tbe 
very  obvious  reason  that  tbe  allegation 
of  fraudulent  intent  is  indispensable  for 
the  purpose  of  showing  the  plaintiff's  au- 
thority under  the  law  to  bring  the  action. 
Nor  wll)  such  fraudulent  intent,  which  Is 
itself  a  question  of  fact,  be  Inferred  from 
the  facts  stated  in  tbe  complaint,  either 
for  that  or  any  other  purpose,  for  the  fur- 
ther reason  that  a  voluntary  conveyance 
by  an  Insolvent  debtor  Is  not  neceesarlty 
frnudulent  and  void  as  to  creditors. 
Jamison  v.  King,  50  Cat.  18it*  McFadden 
V.  Mitchell.  54  Cal.  628;  Bull  v.  Bray.  (No. 
12,695.) 26  Pan.Bep.  873.(flledMay  28.1881.) 
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Hence  It  follovs  tbat  ttie  trautlalent  in- 
tent ie  a  fact  necenBary  to  be  alleged  tn 
the  complaint.  As  tbe  complaint  in  this 
case  cuntalns  no  such  allegation,  we  are 
of  the  opinion  that  the  courterred  In  over- 
ruling the  demurrer.  Wu  therefore  advise 
that  tbe  Judgment  be  reversed,  with  di- 
'rectlon  to  tbe  court  below  to  sostaln  tbe 
demurrer. 

We  concur:  Footb,  C.  ;  Tanclibf,  C 

Pkr  Gdriam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  Is  re- 
versed, with  direction  to  the  court  below 
to  sustain  the  deuiurrer. 

I  dissent:  iSsATXT,  C.  J* 
(89  cai.  my  — 

McLauoblin  t.  Menotti.    (No.  12,4T5.) 
(Supreme  Cmat  <jf  Calif omia.  Mayao. 
POBLia  Lamss  —  Bailboad  Obants  — Itions  or 

SsTTLBltS. 

1.  Act  Cons.  July  1, 1803,  provldei  "that  there 
be  and  Is  hereby  gran  ted"  to  a  oertain  n^lroad 
compaay  oertalo  Bsotlona  to  be  afterwards  locat- 
ed, aependlDg  on  the  route  to  be  established,  aad 
that  after  the  oompany  has  designated  tbe  gen- 
eral route  of  ItH  road,  and  tiled  a  map  thereof 
with  the  secretary  of  the  interior,  he  shall  cause 
the  lands  to  be  withdrann  frompre-emptloo.  pri- 
vate entry,  and  sale.  Held,  that  the  filing  of 
snob  map,  and  the  cvder  of  the  secretary  with- 
drawing the  lands,  precluded  ibe  subsequent  in- 
ception of  any  rlgnta  In  favor  of  any  one  else. 

2.  After  8U(£  order  of  the  secretary  of  the 
loterlcv  the  land  department  had  no  authority  to 
hold  that  the  laaa  was  sab]eot  to  selection  by 
the  state. 

&  After  the  company  had  accepted  the  terms 
of  the  grant,  and  acted  upon  them,  confipTess  could 
not  divest  It  ol  its  rights  in  tbe  lands. 

4.  To  entitle  a  person  to  tbe  exception  In  fa> 
Torof  abonajldesettler contained inaland-grant, 
(AetConff.  July  3,  1W4,)  It  is  not  enough  to  show 
that  he  uccQpled  and  improved  tbe  land. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Franclaco;  Jahus 
J).  Thobhton,  Judge. 

A.  L.  Rhodes,  for  appellant.    2*.  H. 

Laue  &  Batch,  for  respuDdent. 

Paterson,  J.  This  la  an  action  of  eject- 
ment. The  complaintis  in  the  usual  lurm. 
and  the  answer  Is  a  general  denial.  The 
plaintiff  ctaJms  title  under  a  patent  from 
the  United  8tatea  to  the  Central  Pacific 
Kallroad  Oompany  Issued  April  3,  1H72, 
and  a  deed  from  that  company  to  plain- 
tiff's testator  dated  April  3.  1873.  The  de- 
fendant cluinis  under  a  patent  from  the 
state  of  California  dated  February  25.1875. 

The  facts,  which  are  not  disputed,  are 
In  substance  as  folIowE:  In  1n38,  when 
the  land  wca  unoccupied  public  land  of  the 
United  States,  Philip  Hlrleman  settled  on 
the  land,  and  built  thereon  a  dwellinK- 
bouse,  fences,  and  corrals,  cultivated  a 
portion  of  it,  and  remained  In  possfSHion 
until  he  conveyed  to  one  Jean  Peter, 
March,  18G6.  The  latter  went  Into  posses- 
sion of  the  land,  and  held  the  same  until  it 
was  conveyed  by  him  to  the  defendant 
herein.  March  20, 1S67.  On  June  13. 1^04. 
Utrleman  applied  to  the  locating  agent  of 
the  state  to  locatethe  land  In  controverny 
nnder  tbe  pr!>vislon8  of  the  act  of  the  leg- 
talature  of  April  27. 1803,  entitled  "  An  act 


to  proTlde  for  the  sale  of  certain  lands  be- 
longing to  the  state."  as  a  lieu  school- 
land  location.  This  application  was  fa 
due  form,  and  accompanied  by  the  affida- 
vit of  loyalty,  and  waa  accepted  on  the 
16th  day  ol  J  one.  1864.  At  some  time 
prior  to  January  80, 1866,  (the  exact  date 
Is  not  found,)  the  Western  Pacific  Rail- 
road Company  filed  a  map  in  tbe  office  of 
tbe  secretary  ol  the  Interior,  designating 
the  general  route,  and  a  copy  of  this  map 
was  received  at  the  land-offlce  In  San 
Francisco  on  theSUth  day  of  January,  ac- 
companied hy  tbe  proper  order  to  the  reg- 
ister and  receiver,  withdrawing  the  odd* 
numbered  sections,  including  the  lands  In 
controversy,  Irom  pre-emption,  private 
eutry,  and  sate.  The  official  map  iif  the 
towntihip  was  fliM  by  tlie  United  States 
surveyor  general  In  the  local  land-offlce 
i>n  February  27,  1865.  The  assignment 
which  the  Central  Pacific  Kallroad  Com- 
pany had  made  and  executed  in  1864  to 
the  Western  Pacific  Railroad  Company  of 
Its  right  to  the  land  In  controversy  waa 
affirmed  hy  the  act  of  congress  of  March 
3, 1865.  On  February  28, 18il5,  the  state's 
asent  located,  in  lieu  of  a  portion  of  the 
school  lands  of  the  state  which  bad  been 
lost,  tlie  lund  In  controversy,  at  the  re- 
quest and  for  the  use  ol  iiirleman,  by  filing 
an  ai>plication  for  the  same  In  the  name  of 
the  state  In  the  United  States  land-oHlce 
at  San  Francisco,  and  the  location  so 
made  was  filed  In  tbe  state  land-ofHce  on 
the  4tb  day  of  April.  18&o,  and  was  ap- 
proved by  the  surveyor  ^neral  ol  the 
state  May  13,  18(>&.  On  June  24.  18(i3. 
tllrleman  made  payment  to  tbe  treaanrw 
of  the  20  per  cent,  ol  the  parchaae  money, 
and  one  year's  Interest  on  the  balance, 
as  required  by  law ;  and  on  the  Slat  day  ol 
August,  1805,  a  certificate  of  purchase  for 
the  land  was  Issued  to  him  by  the  state. 
The  line  of  tbe  Western  Pacific  Railroad 
Company  was  definitely  located  not  ear* 
Her  than  tlielst  day  of  September,  WBfi, 
On  June  22,  1870,  the  two  railroad  com- 
panies referred  to  were  consolidated  un- 
der the  uuine  of  111 u  Central  Pacific  Ball- 
rood  Company.  On  March  13,  1872,  tbe 
defendant  applied  to  the  officers  ol  the 
United  States  land  department  for  a  con- 
firniutiun  of  tbe  right  of  the  state  to  the 
lund  under  tbe  provisions  ol  the  act  ol 
congress,  entitled  "An  act  to  quiet  land 
titles  In  Calirornln,"  approved  July  28. 
ISUO.  The  Western  PaciOc  Railroad  Com- 
pany, and  parties  claiming  under  it.  vera 
notified;  and  after  proceedings  had  in  the 
department,  the  commissioner  of  the  gen- 
eral lund-offlce,  under  the  direction  of  the 
secretary  ol  the  interior,  on  May  IB.  1874, 
listed  over  and  certified  to  tbe  state  the 
land  as  confirmed  to  the  state  of  CalUot^ 
nia  A  patent  of  tbe  lauds  issued  from 
the  United  States  to  the  Central  Pacific 
Railroad  CdUipany  April  3,  1872,  and  n 
April  8, 1S73,  tile  company  conveyed  the 
land  to  the  plaintiff.  On  December  31, 
lK74,  full  payment  was  made  to  tbe  state 
by  Hirleman,  and  on  February  25.  1S75, 
he  received  from  the  state  a  patent  ol  the 
same. 

The  question  Is,  upon  these  facts,  which 
party  has  the  better  title?  The  defend- 
ant claims  that  the  act  ol  consreos  to 
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•lutet  land  titles  In  California,  paaaed  July 
23,  IK66,  confirmed  the  state  location,  and 
granted  the  land  In  controreniy  to  tbe 
state  und  her  asslKDs,  the  state  having 
prior  to  tbe  passage  of  tlie  act,  and  prior 
totbedeflDlto  location  of  the  line  of  the 
road,  made  a  selection  of  the  land,  In  lieu 
of  school  lands  which  had  been  lost,  und 
disposed  of  the  same  to  defendant,  who 
purchased  It  In  good  faith;  that  the  pat- 
put  to  the  railroad  company  is  void  as  to 
the  land  in  controversy,  because  at  tbe 
time  the  grant  to  tbe  company  took  effect 
the  land  had  been  "utberwlse  disposed  ol 
by  the  United  States. **  within  tbe  mean- 
ing of  secUon  8  of  the  act  of  July  1,  1862. 
These  contentions  are  tbe  logical  result  of 
tbe  defendant's  erroneous  views  as  to  tbe 
orteration  and  effect  of  the  Pacific  Ball- 
road  acts  of  July  1.  1862.  and  July.  1864. 
Although  the  amendatory  act  ol  1864  en- 
larged the  grant  of  1862,  It  was  done  In 
BucD  a  way  as  to  give  the  same  operation 
and  effect  to  the  grant  of  the  enlareed 
quantity  as  U  It  had  been  loclnded  In  the 
provisions  of  the  original  act.  and  there  is 
no  longer  any  qaestlun  as  to  tbe  opera- 
tion and  effect  of  tbe  act  of  1882.  Kefer- 
rlng  to  a  similar  grant,  tbe  supreme  court 
of  the  United  States,  In  Railroad  Co.  t.  U. 
8..  92  U.  8.  741,  said:  *** There  be  and  la 
hereby  granted'  are  words  of  absolute 
dona  tlon.  and  Import  a  grant  In  prseseoti. 
•  •  »  They  vest  a  present  title  in  the 
state  of  Kansas,  though  a  survey  of  the 
lands  and  a  location  of  the  road  are  nec- 
essary to  give  precision  to  It,  and  attach 
to  It  any  particular  tract.**  In  Missouri, 
etc..  By.  Co.  v.  Kansas  Pac.  Ry.  Co.,  97  U. 
S.  491.  Mr.  Justice  Figld,  delivering  tbe 
opinion  of  tbe  court,  considered  very  care- 
fully tbe  purposes  of  the  act  of  18A2,  of  the 
amendatory  act  of  1864.  and  tbe  nature 
and  effect  of  the  Ki'ant,  and  said:  "The 
act  of  July  1. 1862.  passed  to  the  company 
a  present  Interest  In  the  lands  to  be  desig- 
nated within  the  limits  there  specified. 
Its  language  Is,  *that  there  be  and  Is  here- 
by granted 'to  it  tbe  odd  sections  men- 
tioned, words  which  Import  a  grant  in 
prmaenH,  aud  not  one  ta  fiitaro,  or  the 
promise  of  a  grant.  •  *  •  Tbe  grant 
was  of  sections  to  be  afterwards  located* 
and  their  location  depended  upon  the 
rente  to  be  established.  When  tiiat  was 
settled  thu  location  became  certain,  and 
the  titlp  that  was  previously  Imperfect  ac- 
quired precision  and  attarhed  to  the 
lands.**  Section  7  of  the  act  of  July  1, 
1862,  provides  that  the  "said  company 
shall  designate  the  general  route  of  said 
road  as  near  as  may  be.  and  shall  file  a 
map  of  tbe  same  in  tlie  department  of  the 
interior,  whereupon  tbe  secretary  of  the 
Interior  shall  cause  tbe  lands  •  •  *  to 
be  withdrawn  from  pre-emption,  private 
entry,  and  sale. "  This  map  was  filed  in 
the  office  of  the  secretary  of  the  interior 

f>rlor  to  January  80, 186.'},  and  on  the  day 
oat  named  a  copy  thereof  was  filed  In  the 
United  States  land-office  at  San  Francis- 
co, with  an  order  of  tbe  secrstary  with- 
flrawingtbe  lands  from  preemption,  pri- 
Tate  entry,  and  sale.  Tbe  purpose  of  this 
requirement  and  the  effect  of  the  with- 
drawal are  to  preclude  tbe  acquisition  or 
Initiation  of  any  right  other  than  that  of 
T,26F.nal4— fi6 


the  company  in  any  of  the  odd-numbered 
sections  of  land  until  the  line  of  the  road 
has  become  definitely  fixed,  and  when  so 
definitely  fixed  the  grant  becomes  specific 
by  attacbing  itself  to  every  odd-nnmbered 
section.  If,  thOTefore,  Hirleman  had  no 
lawful  claim  at  the  time  of  the  withdraw- 
al,—which  at  the  latest  was  January  80, 
1865.— be  never  bad  any,  for  be  could  not 
acquire  or  initiate  any  thereafter.  Butts 
r.  Ballroad  Co..ll»  U.S.  55,  7  Sup.  Ct. 
Bep.  100:  Van  Wyck  v.  Knevals,  106  U.  8. 
860,  1  Sup.  Ct.  Rep.  386.  In  those  cases 
tbe  court  held,  glrlng  coniincfug  reasons 
therefor,  that  the  route  Is  definitely  fixed 
so  that  tbe  grant  attaches  when  a  map, 
approved  by  the  directors,  designating 
the  route  of  the  proposed  road,  Is  filed 
with  tbe  secretary  of  the  Interior,  and 
that  no  right  could  be  Initiated  between 
tbe  time  it  was  so  filed  and  the  time  when 
notice  of  the  order  woa  ree^ved  at  the  lo- 
cal iand-offlcp. 

HIrleman's  application  to  tbe  state  lo- 
cating agent  was  made  and  accepted  In 
June.  1864.  At  that  time  tbe  lands  were 
uneurveyed,  and  the  application  and  ap- 

gpoval  were  therefore  void.  Ooillns  v. 
artlett.  44  Cal.  S80.  It  Is  true  the  appli- 
cation was  on  file  when  the  agent  made 
application  to  th«  United  States  land-of- 
fleera  to  locate  tbe  land,  February  28, 1865, 
one  day  after  the  official  map  of  the  town- 
ship had  been  filed  by  tbe  surveyor  gen- 
erm;  but  this  did  not  make  the  applica- 
tion or  location  valid.  The  lands  bad  been 
withdrawn  by  the  secretary,  and  there- 
after no  right  of  any  kind  conld  attach  to 
the  lands  through  any  act  of  the  state, 
or  Its  agent.  On  Jannary  80, 1865,  If  not 
before,  the  company's  grant  attached  In 
such  a  manner  that  its  Indefeuslble  right 
to  tbe  land  depended  only  upon  the  filing 
of  tbe  map  of  definite  location,  and  the 
completion  of  the  road.  For  the  same 
reasons  the  decision  of  the  officers  of  the 
land  department  In  approving  and  listing 
the  land  to  the  state  was  void.  The  title 
had  passed  to  tbe  company  before  tbe  list- 
ing. The  definite  location  of  tbe  line  of 
the  road  identified  the  odd-numbered  sec- 
tions within  the  limits  of  25  miles  on  each 
side  of  the  road,  and  tbe  patent  to  tbe 
company  took  effect  by  relation  as  of  the 
date  ol  tbe  passage  of  tlie  act  of  July  1, 
1862.  Missouri,  etc..  By.  Co.  v.  Eansaa 
Pac.  By.  Co..  supra.  Tbe  application  to 
the  land  department  for  conflrraatlon  un- 
der the  act  of  July  28. 1866,  was  made  on 
March  IS.  1872.  The  land  bad  passed  out 
of  tbe  public  domain  several  years  prior 
to  tbat  time,  and  tbe  grant  thereof  to  the 
company  cotdd  not  be  divested  or  In  any 
manner  limited  by  the  action  of  the  offi- 
cers of  the  land  department. 

It  Is  claimed  by  respondent  that  the 
question  as  to  whether  the  land  was  sub- 
ject to  selection  by  the  state  was  a  ques- 
tion of  fact  within  the  Jurisdiction  of  the 
land  department,  and  tbat  its  declalon 
cannot  be  attacked  in  this  action.  In 
Smelting  Co.  v.  Kemp,  104  U.  8.  641,  the 
court  held  tbat  If  the  lands  had  been  pre- 
viously disposed  of,  or  If  congress  bad 
made  no  provision  for  their  sate,  or  bad 
reeerred  them,  the  department  would 
have  no  Jurisdiction  to  transfer  them,  and 
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itaattempted  conveyance  would  be  Inoper- 
ative and  void,  no  matter  wltli  what  seem- 
ing regularity  the  forma  of  law  may  have 
beeu  observed.  In  establlshinK  any  ol 
these  particulars  the  Judgment  of  the  de- 
partment apon  matters  properly  before  It 
is  not  assailed.  Its  aotborlty  to  act  at 
all  Is  denied,  and  shown  never  to  have  ex- 
isted. Wright  V.  Koseberry,  121  U.  S.  519, 
7Sup.  Ct.  Rep.  985;  Doolan  v.  Carr,  125 
D.  8.  618,  8  Sup.  Ct.  Eep.  1228.  The  act  of 
August  8,  1854,  provides  that,  if  the  lists 
embrace  lands  not  granted  to  the  state  or 
territory,  "  said  lists,  so  tar  as  these  lands 
are  concerned,  shall  be  perfectly  null  and 
void,  and  nu  right,  title,  claim,  or  Interest 
shall  be  conveyed  thereby."  10  U.  S.  St. 
846. 

The  confirmatory  act  of  July  23,  1866, 
did  not  give  to  defendant's  claim  any  ad- 
ditional assurance.  There  is  nothing  in 
that  act  Indicating  an  Intention  on  the 
part  of  congresa  to  make  Us  provlelons 
applicable  to  any  lands  which  had  been 
withdrawn  from  sale;  and,  If  there  were, 
It  would  be  a  nullity  so  far  as  the  lands 
granted  and  withdrawn  from  sale  under 
the  Pacific  Railroad  acta  are  concerned, 
tor  congress  could  not,  after  the  company 
had  accepted  the  terms  of  the  acta  of  3862 
and  1864,  and  acted  upon  them,  divest  the 
company  of  its  right  in  the  lands. 

Some  of  these  questions  have  been  con- 
sidered recently  In  the  United  States  cir- 
cuit court,  ninth  circuit.  In  a  thorough  and 
elaborate  opinion  by  Judge  Sawykr,  (Jus- 
tice Field  concurring,)  the  decisions  of 
the  national  courts  and  the  provisions  of 
the  several  acts  of  congress  bearing  on  the 
subject  were  carefully  reviewed,  and  the 
conclusions  reached  which  we  have  ex- 
pressed above.  U.  S.  v.  Curtner,  88  Fed. 
Rep.  1. 

Section  4  of  the  act  of  July  2,  1864,  pro- 
vides that  any  land  granted  by  this  act» 
or  the  act  to  which  this  is  amendment, 
shall  not  defeat  or  impair  any  pre-emp* 
tlon,  homestead,  swamp  land,  or  other 
lawful  claim,  nor  include  any  government 
reservation  or  mineral  land,  or  the  im- 
provements of  any  bona  tide  settler,  or 
any  lands  returned  and  denominated  as 
mineral  lands,"  etc.  Defendant  Insists 
thatif  the  lands  were  not  "otherwise  dis- 
posed ol  by  the  United  States"  (section  3, 
Act  July  1,  1862.)  through  the  selection 
made  by  the  state,  he  acquired  at  least  a 
"lawful  claim"  and  became  a  "bona  Sde 
settler,"  within  the  meaning  of  those 
words,  by  the  listing  over  to  the  state  and 
by  operation  of  the  act  of  July  28, 1866,  and 
therefore  the  patent  to  the  company  was 
Issued  without  authority  of  law  and  Is 
void.  The  language  of  theact  shows  that 
the  "other  lawful  claim"  referred  to  is  a 
claim  which  has  become  in  some  way  so 
connected  with  the  paramount  source  of 
title  as  to  be  recognized  as  a  claim  by  the 
laws  of  the  United  States.  A  pre-emptiou 
claim  la  a  lawful  claim  because  regularly 
Initiated  under  the  lawsofthecountry ;  so 
are  homestead  and  swamp-land  claims; 
and  the  "other  lawful  claim"  referred  to 
must  be  ot  equal  dignity  and  force.  "Law< 
ful  claim  "  would  Include  a  Mexican  grant, 
or  the  claim  of  the  state  to  lands  granted 
to  It  after  selection  of  the  lands  and  before 


patent;  but  one  who  has  simply  entered 
upon  a  parcel  of  public  laud,  and  Im- 
proved it,  without  complying  with  the 
laws  providing  tor  the  acquisition  of  the 
title,  cannot  be  said  to  be  possessed  of  a 
**  la  wf ul  claim. "  Railroad  Co.  t.  TerLa,  41 
Gal.  494. 

Was  the  defendant  a"  Aonatfcfe  settler?" 
Counsel  for  appellant  said  at  tbe  argu- 
ment that  the  act  as  enrolled  reads,  "or 
the  improvements  of  a  bonaSde  settler  on 
any  lands  returned  and  denominated  as 
mineral  lands,  "etc.,  but  assumed  that  the 
court  would  bebound  to  readit  as  printed 
In  the  volumes  ot  tbe  United  States  Stat- 
utes at  Large,  and  that,  it  the  defendant 
was  a  bona  6de  settler  at  the  time  the 
land  was  withdrawn  from  sale  by  tbe  sec- 
retary of  the  interior,  the  judgment  of  the 
court  below  should  be  affirmed.  We  con 
elder  the  case  from  this  stand-point.  No 
case  was  referred  to,  norbave  webeen  able 
to  find  one,  In  which  the  words  "  boas  Sde 
settler"  have  been  construed.  We  think, 
however,  that  they  must  refer  to  one  who 
has  done  something  more  than  merely  oc- 
cupy the  land,  and  put  a  few  Improve- 
ments upon  It;  and  that  Is  all  the  court 
has  found  here.  It  cannot  be  said  that 
every  one  who  enters  upon  land,  and 
buildfl  a  fence  and  a  cabin  or  a  house.  Is  a 
bona  Ode  settler.  If  congress  bad  intend- 
ed to  exclude  from  tbe  grant  all  lands  up- 
on which  there  were  tiettlers  having  im- 
provements, without  regard  to  the  ques- 
tion whether  their  entry  and  possession 
were  lawful,  It  Is  not  likely  that  It  would 
have  employed  the  term  "bona  Sde." 
Some  effect  must  be  attributed  to  those 
words.  There  certainly  must  be  shown 
an  intention  In  good  faith  to  proceed  dili- 
gently to  comply  with  the  laws,  and  ac- 
quire title.  Appellant  contends  tt  must  be 
shown  that  the  settler  entered  upon  the 
land  tor  tbe  purpose  ot  acquiring  title 
thereto  from  the  government,  and  that  he 
possessed  the  necessary  qualifloatlons  to 
entitle  him  to  connect  his  claim  with  the 
paramount  source  of  title,  and  In  support 
of  his  contention  cites  the  case  of  U.  S.  v. 
Railroad  Co.,i  recently  decided  in  ao  oral 
opinion  by  Judge  Sawyer,  In  the  United 
States  circuit  court.  There  appears  to  be 
sound  reason  In  the  contention,  but  the 
exigencies  of  the  case  before  ns  do  not  re- 
quire us  to  hold  that  it  must  always  be 
shown  that  the  settler  was  21  years  of 
age,  or  the  head  of  a  family,  or  had  served 
the  requisite  time  In  the  army  or  navy, 
and  that  he  was  a  citizen  of  the  United 
States,  or  had  declared  his  Intentions  to 
become  such.  The  question  whether  a 
settler  is  a  bona  Sde  settler  la  one  of  fact. 
In  this  case  the  ultimate  fact  is  not  found. 
Ulrleman  went  upon  the  land  and  made 
improvements  thereon  in  1S58.  seven  years 
prior  to  the  time  the  land  was  reserved 
from  sale,  but  for  what  purpose  It  is  not 
found,  except  Inferentially.  Whether  he 
wae  possessed  ot  the  qualifications  neces- 
sary to  enable  him  to  Initiate  a  valid  claim 
!b  not  found.  It  is  true,  It  was  In  the 
power  of  congress  to  exempt  from  the 
grant  to  the  companies  lands  occupied  by 
aliens,  and  that  the  leglttlatlon  of  congreaB 
has  been  very  liberal  in  enabling  tbem  to 
qualify  themselves  to  acquire  title  to  the 
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public  lands,— perhaps  too  liberal;  but  it 
lias  never  been  the  policy  ot  the  KOvem- 
ment  to  encourage  settlement  wttbont  an 
Intention  on  the  part  oftheaettler  in  f^uod 
faith  to  proceed  diligently  In  all  the  steps 
neceesary  to  be  taken  in  order  to  obtain 
the  title.  The  facts  that  a  settler  has  oc* 
copied  and  improTPd  the  land  are  merely 
evidentiary  matters.  Good  Intentions 
alone,  added  to  settlement  and  improve' 
ments,  will  not  establish  the  oltlmate 
fact.  A  party  who  has  entered  npon  pub- 
lic land  to  acquire  the  title  from  the  bot- 
ernment  must  show  bis  good  faith  by  dili- 
gently complying  with  the  requirements 
of  the  law  under  wblrh  he  expects  to  se- 
cure the  title.  Mott  v.  Hawthorn,  17  Cal. 
68;-  Railroad  Co.  v.  Tevis,  supra.  The  evi- 
dence falls  to  show  tba  t  the  defendant  has 
done  so.  The  failure  of  the  court  to  find 
the  Qlthnate  fact  referred  to  left  the  ques- 
tion aa  to  which  party  has  the  better  title 
uncertain  and  unsettled,  and  entitled  the 
pinintin  to  a  new  trial.  The  appeal  from 
the  Judgment  was  taken  more  than  six 
years  after  the  entry  of  the  lodgment.  It 
is  therefore  dismissed.  Langan  v.Langan, 
<Cal.)  36  Pac.  Kep.  764,  (filed  May  26,lK91.) 
The  order  appealed  from  Is  reversed. 

Wecottcur:  MoFabland,  J.;  Oarodttb, 
J.;  Habbison,  J. 

Db  Hatbn,  J.  I  concur  in  tbe  Judgment. 
There  Is  no  finding  in  this  ease  of  the  ulti- 
mate fact  of  ownership  of  tbe  land  In  con- 
troversy, nor  is  It  found  as  a  fact  that 
Hlrleman,  under  whom  the  d^ndant 
claims,  was  a  bona  Ode  settler  on  the  land 
in  controversy  on  Jannary  SO.  1865,  at 
which  date  there  was  tiled  in  tbe  United 
States  land-otfice  at  Unn  Franotsco  tbe  or- 
der of  the  secretary  of  the  interior,  with- 
drawing from  sale  and  location  lands 
within  25  miles  on  either  side  of  the  genera 
el  route  of  tbe  VVestem  Pacific  Batlroad 
Company,  as  shown  upon  its  map  ot  such 
general  route,  theretofore  filed.  If  he  was 
such  settler,  tben  tbe  land  in  controversy 
did  not  pass  to  tbe  railroad  company; 
otherwise.  It  did.  The  court,  tbereforR, 
should  have  found,  In  addition  to  the  oth- 
er evidentiary  facts,  either  that  he  was  or 
was  not  a  boDA  Ode  settler,  in  so  many 
words.  A  bona  Sde  settler,  within  tbe 
meaning  of  section  4  of  the  act  of  congress 
of  July  2,  1864,  Is  one  who  has  made  an 
actual  settlement  upon pnbllcland, intend- 
ing In  good  faith  to  acquire  tbe  title  there- 
to from  the  United  States.  The  words 
should  be  held  to  apply  to  any  actual  set- 
tler npon  land  affected  by  tbe  act  at  the 
date  of  the  order  of  withdrawal,  provided 
for  in  section  7  of  the  act,  and  who  had 
settled  thereon  and  made  Improvements 
with  tne  Intention,  in  good  faith,  of  tak- 
ing at  tbe  proper  time  the  necessary  steps 
to  acquire  the  title  of  the  government  in 
any  of  the  modes  allowed  by  the  laws  of 
the  United  Stales,  and,  ae  thus  defined, 
are  broad  enoogb  to  include  one  who  has 
made  a  settlerapnt  with  the  intention  of 
procuring  Its  location  in  part  satlafHctlon 
of  any  grant  made  by  the  United  States 
to  the  state,  and  then  purchaHliiK  from 
the  state.  This  reservation  of  land  occu- 
pied by  booM  tide  settlers  is  not  u  grant  to 


such  persons.  They  mast  show  them- 
selves entitled  to  enter  it  before  they  are 
permitted  to  acquire  the  title,  but  it  is  a 
withdrawal  ot  such  occupied  land  from 
the  grant  made  to  the  raltroad  company. 

1  think,  also,  ttaat  as  there  was  no  evi- 
dence tending  to  show  that  Hirleman  was 
not  a  dtlisen  of  theUnlteci  Htates  the  court 
woald  have  been  justified  in  finding,  from 
the  facts  before  it.  that  he  was  possessed 
of  the  qualifications  entitling  him  to  pur- 
cbase  land  from  the  state,  and  that  upon 
January  30, 1866,  he  was  a  bona  Sde  set- 
tler opon  tbe  land  in  controversy,  within 
the  meaning  of  the  act  of  July  3. 1861. 

Weconcnr:  Beatty.C. J; Shabfsteih, J. 
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Gabbuan  t.  Boot  et  al.  (No.  18.152.) 
(SupTBiKS  Court  California.  June  1, 1391.) 
Gahblito  Contracts— ^ecuution  in  Stoces— 
Makoinb— Action  to  Bbcovbb  Monet  Lost. 
Const  Cal.  art  4,  S  26,  providioc:  tbafall 
contracts  for  the  sale  ot  shares  of  tbe  capital 
stouk  of  any  corporation  or  association,  on  mar- 
gin or  to  he  delivered  at  a  futore  day,  shall  be 
void,  and  any  money  paid  on  such  contracts  may 
be  recovered, "  applies  to  a  transaction  wherein 
a  broker  purohases  stock  for  a  customer  with  his 
own  money,  chaining  only  commissions  atkd  in* 
terest  thereon,  and  retaining  the  stock  as  securi- 
ty until  its  sale,  the  customer  patting  up  only  a 
certain  margin,  and  receiving  the  pruftt  or  pay- 
ing the  loss. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  city  and 
county  of  San  FraoclBco;  T.  H.  Rearden, 
Judge. 

Action  by  William  F.  Cashman  against 
George  B.  Boot  and  one  Hooker,  to  com- 
pel a  conveyance  of  certain  real  estate. 
From  a  Judgment  lor  defendants  plaintiff 

appeals. 

P.  Reddy  and  W.  H.  Metson.  for  appel- 
lant. PiUsbury  &  Bl&ndiDfc.  M.  C.  Bautn^ 
and  Chan.  J.  Heggerty,  for  respondents. 

Temple,  C.  This  action  is  brought  to 
compel  a  conveyance  tuplalntlH  of  certain 
real  estate,  which  It  Is  averred  was  con- 
veyed by  plaintiff  to  defendan  t  Root  on  the 
18th  of  J  une,  1884,  in  trust  to  secure  the 
payment  by  plaintiff  to  defendant  Booker 
of  any  Indebtedness  which  might  eilst 
within  six  months  after  the  14th  of  July. 
1885.  The  complaint  alleges  that  plaintiff 
was  not,  at  the  commencement  ot  the  suit, 
and  (or  a  long  time  prior  had  not  been, 
indebted  to  Hooker  In  any  amount  what- 
ever. Demand  (or  a  deed  and  refusal  are 
also  averred.  Tbe  answers  admit  that 
the  conveyance  was  made  in  trust,  as 
charged  in  the  complaint,  but  charge 
that  plaintiff  is  still  indebted  to  the  de- 
fendant Hooker  In  tbe  sum  o(  $2,a47.  De- 
fendant Hooker  whs  a  stock  broker  en- 
gaged in  buying  and  sellinK  mining  stocks 
in  San  Francisco,  on  margin  or  otherwise, 
as  required.  Plaintiff  had  been  a  regular 
customer  o(  Hooker  for  many  years,  and 
had  lost  heavily  in  stock  speculations. 
Being,  as  Hooker  testified,  rather  short  of 
money,  he  conveyed  tbe  property  sueri  for 
Intrust  to  defendant  Root,  who  was  In 
Hooker's  employ,  to  cover  margins,  and 
to  enable  plaintiff  to  continue  his  specula- 
tions in  stock.  Hooker  states  that  he 
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ralaed  It  ut  aboat  t^.OOO,  and  to  that  ex- 
tent plaintiff  could  buy  on  marffln  wlth- 
uat  actually  putting  up  money.  They 
continued  to  deal  tofrether  nntll  Hooker's 
business  wuB  closed  by  his  iDSolTencyin 
December,  1886,  at  which  time  Hooker 
held  certain  stocks  for  plulntlff,  and,  ac- 
cording to  Hooker's  books,  plaintiff  owed 
him  f  2,847.  Plaintiff  does  not  dispute  the 
correctnesB  of  the  account  according  to 
the  course  ol  dealing  between  the  parties 
or  their  nnderstandlng  at  the  time,  but 
claims  that  th3  debt  Is  illegal,  and  the 
contract  to  pay  void,  under  section  26  of 
article  4  ol  the  constitution  of  this  state. 
It  reads  as  follows:  "All  contracts  for 
the  sale  of  shares  of  the  capital  stock  of 
any  corporation  or  aaeociation,  on  mar- 
gin or  to  be  dellrftTed  at  a  future  day. 
shall  be  void,  and  any  money  paid  on 
snch  contracts  may  be  recovered  by  the 
party  payins  It  by  suit  In  any  court  of 
competent  jurisdiction."  Plaintiff's  deal- 
ings with  Hooker  were  altogether  on 
margin.  When  the  estimated  value  of  the 
land  did  not  afford  sufficient  margin,  it 
waa  put  op  In  cash,  and  was  kept  good  as 
the  market  fluctuated.  Upon  purchasing 
stock,  the  cost  price  waa  charged  to 
plaintiff,  less  the  amount  of  margin  put 
up  in  cash.  When  sold,  his  account  was 
credited  with  the  amount  realised.  He 
was,  of  course,  charged  with  the  broker's 
CO  mm  IbhI  ons  a  nd  the  In  terest  on  the 
money  advanced.  The  result,  of  coonn, 
was  that  plaintiff,  aside  from  the  commis- 
sions and  interest,  simply  received  or  paid 
the  differences  between  the  bnvine  and 
selling  values.  It  was  not  contemplated 
that  he  should  ever  receive  the  stock,  al- 
though he  might,  had  be  been  able,  have 
paid  his  debt  and  demanded  the  securities 
at  any  time.  Stock  ordered  was  always 
parcbased  by  Hooker,  paid  for  In  full,  and 
delivered  to  him,  except  when  be  had  or- 
ders to  sell  the  same  stock  tor  another  cns- 
toraer.  In  which  case  the  stock  was  sim- 
ply transferred  from  one  account  to  the 
other  at  market  rates.   The  account  was 

gnerally  balanced  monthly,  when,  as 
ooker  testified,  plaintiff  eoald  tell 
whether  he  had  lost  or  won  In  stocks. 
Hooker  did  not  keep  the  stock  of  bis  cus- 
tomers separate,  or  preserve  Its  Identity, 
but  always  had  under  bis  con  trot  sufflcieut 
to  satisfy  the  claims  of  his  customers. 

It  iR  evident  from  these  facts  that  the 
only  purpose  of  these  dealings  waa  to  en- 
able plaintiff  to  speculate  In  the  fluctua- 
tions of  the  market.  If  there  were  no 
break  In  the  proceedings,  It  wub  Indiffer- 
ent to  plaintiff  whether  any  stock  was 
bought  or  not,  provided  the  entries  were 
made  In  his  account  according  to  the 
market  rates.  It  was  quite  a  different 
matter,  however,  to  Hooker.  Had  he  not 
porcfaased,  the  transaction  would  have 
been  a  continuous  wager  between  himself 
and  bis  customer  as  to  the  future  of  the 
market.  By  purchasing  he  secured  him- 
self, aud  had  uo  other  Interest  than  his 
comraiaHlons  and  the  Interest  on  bis 
money.  So,  too,  had  there  been  a  break 
anywhere  In  the  deal,  It  might  have  been 
Important  to  determine  whether  the  stock 
was  purchased  by  Hooker  as  agent  and 
bidonged  to  plaintiff,  or  was  parcbased 


for  himself  simply  to  make  himself  safe 
upon  his  contract  to  give  plaintiff  the  ad- 
vantage of  the  fluctuatloas  of  the  market. 
The  respondentcontd-JlR  fbat  the  relation 
of  vendor  and  vendee  did  not  exist  be- 
tween plaintiff  and  Hooker;  that  ther 
neither  bought  nor  sold  stoek  to  each 
other;  that  Uuoker,  as  agent  lurpiaintllf, 
purchased  and  paid  for  the  stock,  receiv- 
ing immediate  delivery  for  plaintiff,  and 
thereafter  held  it  subject  to  hla  order  up- 
on the  payment  of  the  price  and  commis- 
sions. The  further  contract,  by  which  be 
held  It  as  security  for  a  loan,  constituted 
the  relation  of  pledgeor  and  pledgee,  which 
is  not  prohibited  by  the  constitution. 
This  view  was  adopted  by  the  learned 
Judge  of  the  trial  court,  and  tbe  findings 
are  carefally  drawn  opon  tliat  theory. 
They  find  that  tbe  stock  was  parcbased 
by  Hooker  as  agent  of  and  belonged  to 
plaintiff,  and  that  Hooker  never  eold 
stock  to.  or  bought  from,  plaintiff.  No 
part  of  tbe  Indebtedness,  therefore,  arose 
from  the  sale  of  stock  on  margin  ur  other- 
wise. 

This  view  of  tbe  relation  between  tbe 
broker  and  his  customer  In  such  a  trans- 
action Is  sustained  by  the  weight  of  au- 
thorities. In  this  country  and  In  England, 
bat  the  decisions  are  by  no  means  uniform, 
Tbe  first  prominent  case  on  the  point  Is 
Markham  v.  Jaudon,  41  N.  T.  235.  The 
question  there  was  whetlier  the  stock  in 
toe  hands  of  the  broker  was  a  pledge. 
In  order  to  determine  this  question,  an 
analysis  is  made  of  the  contract  relations, 
separating  tbe  powers  and  obligations  of 
the  parties.  It  was  held  that  tbe  broker 
undertook  (1)  to  purchase  for  his  cus- 
tomer; (2)  to  advance  the  money  required 
beyond  the  margin;  (8)  to  carry  the 
stock,  the  margin  being  kept  good,  the 
customer  to  receive  the  gain  or  suffer  the 
loss;  (4)  to  retain  the  stock,  or  an  equal 
amount  of  the  same  kind  of  stock;  (5) 
to  deliver  to  customer  when  required, 
upon  payment;  or  (6)  to  sell  when  re- 
quired, accounting  Tor  the  proceeds  That 
the  customer  contracts:  (1)  To  pay  tbe 
stipulated  margin;  (2)  to  keep  tbe  margin 
good ;  and  (8)  to  take  the  sfaarea  when 
required,  and  pay  tbe  amonnt  due  the 
broker.  This  statement  of  tbe  lights  and 
obligations  of  the  parties  has  been  gener- 
ally followed  in  other  cases.  In  which  sim- 
ilar questions  have  arisen;  and  stock- 
boards  and  brokers  have  adopted  It  as  cor^ 
rectly  stating  the  nature  of  the  relation 
between  broker  and  customer.  It  is  evi- 
dent, however,  that  the  court  in  this  an- 
alysis assumes  the  conclusion  which  it  de> 
sired  to  reach.  Its  correctness  has  been 
questioned.  In  that  case  there  were  two 
strong  dissenting  opinions.  In  which  tbe 
relation  between  the  broker  and  bis  cus- 
tomer was  regarded  simply  as  a  contract 
relation,  by  wnlch  theftwt  of  agency  was 
Ignored  or  denied.  Mr  Justice  Gbovkb 
auys:  "The  contract  contemplated  that 
the  title  should  ut  all  times  remain  in  tbe 
defendants  (brokers.)"  Mr.  Justice  Wood- 
TtCFP  refers  for  his  views  of  the  relation  to 
his  opinion  In  Morgan  v.  Jaudon,  40  How. 
Pr.  3t>6.  He  there  states  his  opinion  to  be 
that  "It  does  not  contemplate,  in  the  first 
instance,  that  the  eustomw  ehaU  ever  ao- 
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quire  the  title  to  the  stock.  It  Is  a  pure 
epecalatlon  In  the  rise  and  faU  ot  stocks, 

•  •  •  and  the  brokerlaemployedtopro* 
vide  the  means,  either  from  bla  own  funds, 

•  •  •  or  by  borrowing  in  his  own  name 
and  on  his  own  credit,  b;  pledge  of  the 
very  stock  which  be  boys,  the  required 
amoant;  and  the  whole  expectation  and 
intention  ot  the  parties  is  satisfied,  it, 
when  directed  to  Bell,  he  produces  the  re- 
quired number  ot  sbarea,  and  sells  ttiem 
tor  tbe  very  purpose  for  which  the  s pecu- 
lation Is  made,  vts..  to  realise  tbe  proBta 
or  determine  the  loss  which  results  to  the 

farty  employing  blm  for  that  purpose, 
t  is  entirely  clear  that  In  these  tranoac- 
tions  the  party  employed,  though  he  be- 
lougstoaclass  commonly  called  ^brokers,' 
does  not  act  as  broker  mer^.  In  anch 
business  they  are  more  than  broken;  and 
all  arguments  Imputing  to  tbem  a  mere 
agency,  so  far  as  they  rest  npoo  the  facts 
that  they  are  called  'brokers,*  are  nn- 
sonnd  and  fallacious.*'  In  Pennsylvania 
it  has  been  held  that  tbe  relation  ot  prin- 
cipal and  ajEeut  docs  not  exist  between 
tbe  broker  and  his  customer,  bat  both  are 

Srindpal*.  Knchlsky  v.  De  Haven,  97  Pa. 
t.  SOS:  North  V.  Pbtllps,89  Pa.  St.  260; 
Dickson  V.  Thomas,  97  Pa.  St.  278;  Oheen 
T.  Johnson,  AO  Pa.  St.  88.  In  Ingrabam  v. 
Taylor,  68  Conn.  508,  20  Atl.  Bep.  601,  it 
was  held  that  tbe  broker,  onder  snch  a 
contract,  was  not  bound  to  purchase  tbe 
stocks  at  all.  It  was  euoashlf  heconid 
proenre  them  when  called  fur,  at  tbe  mar- 
ket rate,  when  ordered.  It  is  said:  **By 
such  contracts  the  plaintiff  bought  the 
right  to  demand  at  hie  option  as  to  the 
time  thp  delivery  of  shaitw  at  the  price  of 
tbe  day  ot  agreement.  The  defendants. 
In  conHlderatlon  of  bis  payments  upon 
margins, assumed  tbe  risk  of  an  undertak- 
infK  to  deliver  ahar«w  upon  demand  at  that 
price. "  These  citations  are  made  to  show 
that  it  Is  not  universally  admitted  that 
the  broker  In  such  transactions  purchases 
the  stock  as  the  agent  of  the  customer. 
Looking  at  It  from  the  point  of  view  of 
the  cuHtiimer  only,  It  is  clear  that  by  this 
device  bo  has  been  able  to  purchase  atock 
on  mancin.  TbispbraBebas  come  to  have 
a  peculiar  or  technical  meaning  among 
stock  dealers,  and  it  is  applied  to  Just 
these  transactions  between  broker  and 
cuHtomer. 

It  is  a  matter  of  public  history'  that  the 
constitutional  provision  was  adopted 
Just  after  ii  period  ot  remarkable  stock 
specnlntton,  in  which  a  large  part  of  the 
community  had  been  set  wild  with  the  ap* 
parent  prospect  ot  great  Kuln.  and  the 
rapid  flnctuations  of  stock  atturded  unus- 
ual indurement  to  stock  gambling.  By 
aklllfnl  manipulation  of  the  markets,  a 
lew  fortunate  ones  had  been  able  to  take 
advantage  of  tiie  existing  mania,  and 
make  large  fortunes  tor  themselves,  at  the 
coat  of  wlde-Bpread  financial  ruin  and  dis- 
tress. People  of  small  means  were  ena- 
bled by  brokers  to  speculate  largely  at 
that  time,  through  these  very  purchases 
on  mandn.  Of  these  matters  tills  court 
will  take  Judicial  notice,  end.  doing  so, 
cannot  doubt  that  this  Inhibition  was  In- 
tended to  strike  down  this  practice.  If 
It  does  not  do  tbls,  it  simply  beats  the 
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air.  Although  an  Isolated  case  of  two 
might  occur,  where  a  transaction  directly 
between  vendor  and  vendee  la  upon  like 
terms,  certainly  we  know  there  was  no 
practice  of  that  kind  which  could  have 
been  regarded  as  an  evil  of  sufflclent  Im- 
portance to  be  prohibited  in  tht  funda- 
mental law.  Such  a  prohibition  is  of  lit- 
tle worth  It  it  can  be  evaded  by  so  simple 
a  device.  A  party  wishing  to  purchase  on 
margins  has  but  to  interpose  bis  broker, 
who  Is  to  carry  the  stock  Instead  ol  tbe 
original  owner.  This  wonld  not  diminish 
the  evil.  In  fact,  it  is  the  very  form  of  the 
evil  mainly  Intended  to  be  prohibited.  It 
may  be  said  that  if  tbe  relation  be  not 
one  of  principal  and  agent,  but  simply  a 
contract  relation,  by  which  tbe  broker 
agrees  to  speculate  in  stocks,  the  customer 
ludemnllylug  hlra  against  loss,  and  taking 
the  profits,  still  there  Is  no  sale.  It  wonld 
be,  tt  may  be  said,  a  contract  to  enable 
tbe  cnBtomf>r  to  speculate  In  differences 
of  market  values.  It  Is  only  sales  on  mar- 
gin that  are  prohibited  and  made  void. 
It  is  not  easy  to  characterize  by  a  name 
tbe  relation  between  tbe  broker  and  bis 
customer.  For  all  ordlnaiy  parposes,  it 
may  be  admitted  that  the  broker  pur- 
chases as  the  agent  of  his  customer,  and 
then  holds  the  stock  as  a  pledge  to  secure 
a  debt;  but  if  by  tbe  transaction  the  cus- 
tomer is  enabled  to  do  that  which  Is  pro- 
hibited, to*wlt,  purchase  stock  ou  mar- 
ten, ft  must  be  held  to  be  within  tbe  pro- 
hibition; and.  If  Hooker  did  not  hlmadt 
sell  to  plaintiff,  but  was  only  the  Instru- 
ment through  whom  tbe  illegal  end  was 
accomplished,  he  being  privy  to  tne  de- 
sign, the  same  result  would  follow.  Ir- 
wlu  V.  Williar.  110  U.  S.  GIO,  4  Sup.Ct.Hep. 
160.  In  the  accomplishment  of  the  unlaw- 
ful purpose,  be  took  the  place  of  the  ven- 
dor, and  carried  tbe  stock  sb  the  vendor 
might  havedone;  and  the  endwasthus 
re&cbeA  per  iaterposltHn  personam.  The 
end  attained,  and  not  the  form  ot  the 
transaction,  must  determine  tbe  question 
It  la  claimed  that  It  does  not  appear  that 
the  stock  waa  the  capital  stock  ot  a  cor- 
poration or  an  association;  but  It  Is  so 
fonnd,  and  the  respondent  1b  In  no  posi- 
tion to  complain  of  theflndlog.  We  think 
the  court  erred  in  holding,  from  the  evi- 
dence, that  plaintiff  was  Indebted  to 
Hooker  or  his  assignee.  We  therefore 
recommend  that  the  order  and  Judgment 
be  reversed,  and  a  new  trial  ordered. 

We  concar.  Footb,  C.  ;  Fitzobbald,  C. 

Pek  Ccriau.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  and 
JudtEment  are  reverend,  and  a  new  trial 
ordered. 

  W  Cal.  SU 

McVerby  v.  Boyd  et  al.   (No.  12,916.) 
[Supreme  Court  of  California,  May  28, 1891.) 

STHBET  IuPHOTEMBNTS  —  ASSBSSHEXTB — ^VAZJniTT 
—ENrOKCEMEST  OF  LlK.V. 

1.  Acts  Cal.  1871-72,  J  7,  rolatiaR  tothegrant- 
ing  ot  contracis  for  street  Improvements  by  th3 
board  of  supervisors  of  tho  oi^  and  county  of 
San  FrancUco,  provides  that,  if  the  contractor 
desires  to  have  the  time  for  oompletiiur  his  con- 
tract extended,  he  must  make  appllosnMi  to  the 
boBrd  of  mporvliWB,  snd  "nndar  the  dlreotion  of 
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rha  board"  the  snperlntendant  of  stmets  may  ex- 
lend  the  time,  and  that  on  passag©  of  the  resolu- 
tion by  the  board,  the  superintendent  shall  c&ase 
the  same  to  be  recorded.  Beld,  that  the  duties 
of  tho  superintendent  are  ministerial  only  the 
extension  being  granted  by  the  board,  and  his 
failure  to  record  the  resolution  of  extension  dur- 
ing the  life  of  the  contract  does  not  render  the 
(Extension  Invalid,  If  the  re8<dutIon  was  passed 
In  time. 

2.  After  a  contract  for  street  Improvement 
has  been  completed,  a  property  owner  cannot,  In 
an  action  to  enforce  the  lion  of  tbe  assessment, 
qaestion  the  sufllciency  of  a  power  of  attorney 
under  which  the  contract  was  entered  into. 

8.  Where  a  statute  gives  the  board  of  super- 
visors authority  to  order  a  street  "graded  <xe  re- 
graded, "  they  may  order  the  regrading  though 
the  property  owners  have  already  borne  the  ex- 
pense Of  grading. 

4.  St.  Gal.  1869-70,  p.  483,  and  Civil  Code 
Cal,  (  408,  requiring  the  owners  of  a  railroad  to 
improve  a  onlain  portion  of  the  streets  over 
which  their  track  is  laid,  do  not  require  that 
they  shall  bo  assessed  with  any  portion  of  the  ex- 
pense of  improving  the  street  under  a  oontfact 
between  the  city  and  contractors. 

6.  Where  a  property  owner  contests  the  va- 
lidity of  an  assessment  for  street  improvements 
on  the  ground  that  the  expense  of  improving  a 
portion  of  the  street  occupied  by  a  railroad 
should  have  been  assessed  gainst  the  railroad 
company,  the  burden  is  on  him  to  show  that  such 
expense  was  included  in  the  assessment  against 
him. 

In  bank.  Appeal  from  anpeiior  court, 
city  and  coauty  of  tian  Fraodsco;  Wal- 
ter H.  Levy,  Judge. 

IK.  W.  C<:pe,  for  appellant.  J.  M.  Wood, 
\J.  C.  Bates,  of  connBe],^  for  respondent. 

Gahoitttu,  J.  This  Is  an  action  to  fore- 
close tbe  lien  of  a  street  assessnieDt  upon 
u  lot  on  Clay  street,  in  the  city  of  San 
Francisco.  The  appeal  Is  by  defendant 
Uoyd  from  the  iudKmeot  and  order  deny- 
ing bis  motion  for  a  new  trial.  Flndintcs 
ul  tact  were  waived.  April  Sd  was  tlieday 
upon  which  tbe  contract  of  plalntld  for 
the  completion  ol  the  work  t^xplreti,  and 
upon  that  day  the  board  of  Kuoervisora 
passed  tbe  following  resolution :  "  Re- 
solved, that  the  superintendent  of  public 
streets,  blgbways,  and  squares,  be  and  Is 
hereby  directed  to  grant  the  following  ex- 
tensions of  time  on  street  contructs,  vis.: 
To  property  owners  or  assigns,  30  days 
for  regradlng  Clay  sti-eet  from  Jones  to 
Leavenworth."  The  street  superintend- 
ent did  not,  in  purauance  of  the  foref^oing 
resolution,  issue  a  certificate  of  tbe  ^U-uay 
extension  until  April  10th.  Tbe  extension 
must  be  granted  within  the  life  of  the  con- 
tract Id  order  to  be  valid.  Itaisch  v.  City 
and  County  of  San  Francisco,  80  Cal.  1, 
22Pac.  Rep.  22;  Bcverldge  v.  Livingstone, 
54  Cal.  54. 

1.  It  is  contended  by  the  appellant  that 
the  nstenslon  to  the  contrai-tor  is  grant- 
ed by  the  street  superintendent,  and  that 
tbe  resolution  of  the  board  of  sapervis- 
ors  Is  merely  permissive  or  directory  of 
such  action,  and  that  therefore  in  this 
case  the  contract  was  dead  upon  the  10th 
day  of  April,  the  date  upon  which  the  su- 
perintendent acted  upon  the  resolution  of 
the  board.  But  upon  a  careful  considera- 
tion of  section  7  of  the  acta  oflS71-72it 
would  seem  that  such  contentkm  is  un- 
tenable. The  law  vests  In  the  board  of 
sopervlaora,  acting  Judicially,  the  right  to 


determine  when  additional  time  should  be 
granted  to  tbe  contractor;  and  whatev- 
er the  statute  requiree  tbe  street  superin- 
tendent to  do  nnder  an  order  of  the  board 
directing  an  extension,  he  doee  as  a  minis- 
terial act,  and  the  statute  is  merely  direct- 
ory In  that  respect.  Section  Oof  tlieAci 
(St.  1871-72,  p.  807.)  provides  that  belore  tin 
awarding  of  any  contract  by  the  board  of 
supervlaiMrB  Uie  clerk  shall  cause  to  be  post- 
ed e  notice  inviting  sealed  proposals. 
"  which  notice  shall  specify  tbe  time  with- 
in which  said  work  Is  to  be  performed,*' 
and  also  provides  that  prior  to  the  pub- 
lication of  that  notice  the  sup**rlntendfnt 
of  streets  shall  furnish  specifications  "and 
the  time  within  which  the  contract  most 
be  completed. "  These  acts  of  the  superin- 
tendent are  nut  cuncluaive  upon  tbe  boani 
of  flupervlaors  lu  the  matter  of  awarding 
the  contract,  but  are  merely  advisory  to 
It.  The  board  is  the  legislative  body,  and 
the  authority  by  which  the  contract  is 
finally  awarded.  Tbe  time  within  which 
the  work  la  to  be  completed  W  as  much 
a  part  of  tbe  contract  as  Is  tbe  manner  of 
its  performance.  Tbe  superintendent,  in 
entering  into  the  contract.  Is  but  the  min- 
isterial officer  of  tbe  board  and  can  enter 
into  only  such  contracts  as  have  been  au- 
thorised by  It.  Afterthe  contractbasbeen 
awarded,  be  has  no  power  to  change  the 
specifications,  or  the  time  within  which 
the  work  shall  be  complete'1.  If  tbe  con- 
tractor desires  to  have  the  time  for  Its 
completion  extended,  he  must  make  appli- 
cation to  the  board  of  supervisors,  **  and 
under  the  dlrectl<}n  of  the  board  of  saper- 
vlsors"  the  saperiotendent  may  extend  the 
time  originally  fixed  for  the  completion  of 
the  contract.  After  sucli  "direction"  tbe 
superintendent  has  no  discretion  In  tbe 
matter.but  may  be  compelled  to  carry  oat 
the  "directions"  of  the  board.  Tbe  stat- 
ute does  not  specify  in  terms  the  modelu 
which  such  extension  shall  be  made;  the 
only  requirement  being  that,  "on  the  pasti- 
age  of  u  I'esolntioD  by  the  board  of  super- 
visors directing  an  extension  of  time  to 
be  granted  to  complete  a  contract, "he 
shall  "caoae  the  aame  to  be  recorded  la 
tbe  office  ol  the  county  recorder.**  This 
1b  the  only  act  which  the  statute  requires 
of  the  superintendent  in  the  matter  of  ex- 
tending the  contract  after  be  has  been  su 
"directed"  by  the  board  of  sutiervisont. 
The  statute,  however.  Implies  tiiat  tbe  ex- 
tension may  be  indorsed  upou  the  original 
contract,  but  there  Is  no  direct  require- 
ment that  Bucta  Indoraement  be  made. 
Such  Indorsement,  however.  Is  not  tbe  ex- 
tension of  the  contract,  but  merely  an  ev- 
idence of  the  fact  that  tbe  contract  has 
been  previously  extended  by  the  board  of 
supervisors,  the  only  party  having  au- 
thority to  grant  tbe  extension.  In  caus- 
ing tbls  resoluton  of  extension  to  he  re- 
corded in  the  office  of  tbe  county  recorder, 
an  well  as  In  making  an  IndorBcment 
thereof  upon  the  contract  itself,  the  super 
intendent  Is  bot  giving  expression  to  tht- 
act  of  the  board  of  supervisors,  and  not 
in  the  exercise  of  any  ortslnai  authority 
conferred  upon  him.  The  statute  doei* 
not  say  that  the  extension  shall  not  be  ef- 
fectual until  it  1b  indursHl  upon  tbe  eon- 
tractt  and  the  fact  that  such  Inctonement 
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wasnot  made  forseveral  daye  "coald  not, 
as  weconcede,  prejudice  defendant's  rtgtits, 
and  ahoald  not  be  permitted  to  prejudice 
the  rights  of  plaintiO,  who  bad  no  control 
of  the  matter."  Himmelraann  t.  Reay,  S8 
Cal.  165.  This  construction  of  the  statute 
is  corroborated  by  a  subsequent  clause  in 
section  7,  which  provides  that  the  county 
recorder  shall  keep  books  of  record  In 
which  "all  extensions  of  time  granted  by 
the  board  of  supervisors,  as  certified  to 
by  the snpolntendentt  shall  be  recorded." 

2.  We  do  not  think  that  the  appellant 
can  question  lo  this  action  the  sufficiency 
€t  the  power  of  attorney  from  Jones  to 
Jackson  to  enter  Into  the  contract  with 
the  saperintendent  of  streets.  After  the 
board  of  supervisors  have  acquired  Juris- 
diction  to  order  the  work  done,  and  a 
contract  has  been  awarded  at  a  fixed 

Srice,  unless  the  property  owner  himself 
eslres  to  do  the  work,  It  is  a  matter  of 
Indifference  to  him  by  whom  It  Is  done, 
provided  It  Is  completed  In  accordance 
with  the  terms  of  the  contract  to  the  sat- 
isfaction of  the  superintendent.  The  bur- 
den upon  his  land  is  not  affected  In  any 
respect  by  the  fact  that  the  work  has 
been  done  under  the  contract  with  one 
person  rather  than  with  another.  If 
there  was  any  controversy  between  differ^ 
ent  property  owners  concerning  their  re< 
apectlve  rights  to  enter  into  contract  with 
the  superintendent,  or  ft  the  person  to 
whom  the  contract  had  been  awarded  dis- 
puted the  rlffht  of  those  claiming  to  be 
proper^  ownm  to  enter  into  the  con- 
tract, the  sufficiency  of  the  power  of  at- 
torney might  be  questioned;  but  after  the 
contract  has  been  completed,  and  the 
work  accepted,  the  defendant  in  an  action 
tu  enforce  the  lien  of  the  assensment  can- 
not make  this  objection  as  a  defense.  Mil- 
lar T.  Mayo,  26  Pae.  Bep.  864.  (No.  13,078, 
filed  April  1. 1891.) 

'  S.  The  objection  by  the  appellant  to  the 
Jurisdiction  of  the  supervisors  to  order 
the  work  done,  upon  the  srouud  that  the 
street  had  been  previously  graded,  is  un- 
tenable. The  statute  In  question  (section 
S)^  gives  to  the  board  of  supervisors  the 
same  authority  tor  regrading  as  for  grad- 
ing a  street.  There  is  no  limitation  apon 
its  powers  In  this  respect.  It  Is  left  to  the 
discretion  of  the  board  to  determine  what 
work  it  will  order  done  In  any  particular 
Instance.  Section  14  of  the  act  does  not 
in  terms  purport  to  give  to  the  superin- 
tendent exclusive  or  any  Jurisdiction  to 
order  the  regrading  of  a  street ;  but  ts  lim- 
ited to  the  ImproTement  of  a  street  In 
front  of  Individual  lota.  Whenever  the 
condition  of  a  street  Is  such  as.  In  the  es- 
timation of  the  board  of  euperrisors.  It  is 
proper  that  the  burden  of  regrading  the 
same  should  be  borne  by  the  entire  block. 
It  has  authority  to  order  such  improve* 
ment,  even  though  a  similar  expense  hns 
previously  been  borne  by  the  property 
owners. 

4.  Appellant  urges  that  tbe  assessment 
is  void  for  the  reason  that  no  part  of  tbe 
expense  was  assessed  against  the  rail- 
road company  whose  track  occupied  a 


'  ^Section  8  anthorizes  the  board,  in  terms,  to 
esder  the  atnots,  etc,  "graded  or  regrodtd." 
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portion  of  the  street.  Thestatutereferred 
to,  (8t.  lS6»-70,  p.  482.)  as  well  as  the 
OvU  Code,  §  498,  provides  that  the  own- 
ers of  tbe  railroad  shall  improve  a  certain 
portion  of  the  street  over  which  their 
track  is  laid,  but  does  not  require  that 
any  portion  of  the  expense  Incurred  under 
a  contract  with  the  municipal  authorities 
shall  be  assessed  to  It.  Indeed,  under  the 
provision  that  the  expenses  shall  be  as- 
sessed "upon  the  lots  and  lands  fronting" 
upon  the  work,  such  portion  of  the  ex- 
pense could  not  be  assessed  to  the  rail- 
road company.  There  is  nothing,  how- 
ever, upon  the  face  of  the  assessment,  from 
which  it  can  be  determined  that  any  por- 
tion of  the  expenue  of  regrading  that  por- 
tion of  the  street  occupied  by  the  railroad 
company  was  Included  therein.  Being 
piimu  facte  correct,  it  was  incumbent 
upon  the  appellant  to  show  wherein  it 
was  defective.  The  mere  fact  that  a  por< 
tlon  of  the  street  was  occupied  by  a  rail- 
road company  whose  duty  it  was  to  im- 
prove, or  to  bear  the  expense  of  Improv- 
ing, a  part  of  the  street,  does  not  Impair 
tbe  prima,  facie  correctness  of  the  assess- 
ment. The  apportionment  of  the  expense 
of  the  work  Is  given  by  the  statute  to  tbe 
superintendent  of  streets;  and  the  defend- 
ant, if  dissatisfied  with  the  assessment, 
should  have  appealed  to  the  board  of  su- 
pervisors, as  provided  by  section  12  of  the 
act  In  question.  Having  failed  to  do  so, 
he  cannot  now  complain  of  any  matters 
from  which  he  could  have  obtained  relief 
by  applying  at  the  proper  time  to  the 
proper  authorities.  Hewes  v.  Bels,  40  Cal. 
264;  Himmblmann  v.  Hoadley.  44  Cal.  279; 
Dorland  V.  McOlynn,  47  Cal.  51;  Boyle  t. 
Hitchcock.  66  Cal.  129,  4  Pac.  Kep.  1148; 
Blair  V.  Lunlng.  76  Cal.  135,  18  Pac.  Rep. 
153;  Jennings  v.  Le  Breton.  80  O^il.  11,  21 
Pac.  Rep.  1137.  Let  the  Judgment  and  or* 
der  be  affirmed. 

We  concur:  Harrison,  J.;  IfoFABUND. 
J. ;  Ob  Hatbh,  i. ;  Sbabpstcin,  J. 

—   (»  CaL  421) 

£t  parte  WiLUAicB.  (No.  80,7M.) 

{SaiprmoM  Oawrt  of  CijMforvikk.  June  4^  VStL) 

Obimixaii  L&w— Sbcoitd  Ooxvionov—  BsiiraHtn 
—Habeas  Uospci. 

1.  Pen.  Code  Cal.  f  461.  deolares  that  burg- 
lary In  the  second  defn:«e  Is  puolshable  by  Im- 
prlsonmeDt  in  the  atate-priaon  for  not  more  than 
five  years,  and  section  OW  providas,  among  other 
thiiigs,  that  one  twice  oonvloted  of  felony  mqr 
be  punished  by  10  years'  impriBonmeut  therein. 
Held  that,  wLere  an  Indlotment  charged  three 
former  convictions,  and  these  were  admitted  of 
record,  a  judgment  recitlnga  conviction  of  burg- 
lary In  the  second,  and  otSzing  a  sentence  of  10 
years,  was  valid,  without  reciting  tbe  former 
convictions. 

3.  In  proceedings  nptm  habeas  oorpui,  the 
court  win  not  determine  that  the  document  under 
which  the  petitioner  is  detained,  and  which  is 
oertified  by  tbe  clerk  to  be  a  true  and  correct 
copy  of  the  Judgmenfentered'on  the  minutes  of 
the  court,  Is  to  be  disregarded  on  the  production 
of  aoothsr  document,  oertibed  hj  the  same  offloer 
to  be  a  crareot  copy  of  the  entry  Indgnent 
"filed*  iB  the  dark's  otBce. 

Department  1.  Application  tor  Aateoa 

corpus. 

Pen.  Code  Cal.  8  4dl»  provides  that  barg> 
laiy  la  the  second  degree  Is  punlabaUe  by 
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impriaoninentlu  the  Btate-prlson  tor  not 
more  than  Q  vu  years.  Section  (}66  provides 
that  a  person,  having  been  cuuvkted  of 
any  offense  punisliable  by  imprtsuunientlu 
the  Htate-priMon,  cuminlttlnK  a  crime  there- 
after, if  the  subsequent  oHense  is  such  that 
on  a  fimt  cuuvlctiun  be  would  be  puuisliu- 
ble  by  Impritjoonieat  lor  a  term  exceeding 
five  years,  bo  la  punlsbable  by  Imprison- 
ment fur  nut  less  than  ID  years,  but,  U  the 
subsequent  otfense  is  such  that  on  a  first 
conviction  hu  would  be  punishable  by  Im- 
prisunmentfur  6  years  or  less,  then  be  shall 
be  imprisoned  not  exceeding  10  years. 

Carroll  Cook  and  J.  E.  Foulda,  tor  peti- 
tioner. B.  a.  Mart,  Atty.  Gen.,  for 
the  People. 

Harrison,  J.  Appllcatloo  for  discbarge 
on  habeHBCorpua.  In  his  return  to  the  writ 
issued  herein,  the  wnrdeu  of  tlie  state-pris- 
on produces,  as  his  authority  forthn deten- 
tion of  tbe  petttluner.  a  certlfled  copy  of 
the  Judgment  of  couvlctlon,  as  follows: 
"Commitment.  In  the  superior  court  of 
the  dty  and  county  of  iSan  Francisco, 
state  of  California.  Department  No.  ll. 
Saturday,  February  19,  1887.  Present: 
Hon.  D.  J.  Toubey,  .Tudge.  The  Pe«)ple  of 
tbe  State  of  California  vs.  Gus  WUUaros, 
ronvicte<1  of  burglaryln  thesecund  degree. 
The  district  attorney,  with  the  deteodant 
and  his  counsel,  Mr.  O'Brien,  came  Into 
coart.  Tbe  defendant  was  duly  Informed 
by  the  court  of  tbe  Information  duly  pre- 
sented and  filed  on  the  SOth  day  of  Janu- 
ary,  18K7,  by  the  district  attorney  of  the 
city  and  county  of  San  Francisco,  charg- 
ing said  defendant  with  the  crime  of  burg- 
lary.  and  three  prior  convictions:  of  liis 
arralgnuient  and  plea  of '  not  guilty  as 
charged  In  said  Informatlim;'  of  his  trial 
und  tbe  verdict  uf  the  Jury  on  tbe  16th 
day  of  February,  1S87,  'Guilty  of  burglary 
in  the  second  degree;*  and  defendant's 
motion  fur  a  new  trial  having  been  denied 
by  the  court,  and  said  prior  convictions 
having  been  admitted  by  defendant,  the 
defendant  was  then  asked  it  he  had  any 
legal  eaase  to  show  why  Judgment  should 
nut  be  prononnccd  against  him,  to  which 
defendant  replied  he  had  none;  and,  no 
sufficient  cause  being  shown  or  appeoring 
to  the  court,  thereupon  the  court  renders 
Its  judgment  that  whereas,  the  said  Gus 
Wililanis  having  been  duly  convicted  in 
this  court  of  tbe  crime  of  burglary  In  the 
second  degree,  it  Is  therefore  ordered.  ad- 
Judged,  and  decreed  that  the  said  Que 
WilllHmfi  be  punished  by  imprlennment  In 
the  Htate-prieoii  of  the  state  of  California, 
nt  San  Quentin,  for  the  term  of  ten  (10) 
years.  The  defendant  was  then  remand- 
ed to  the  custody  of  the  sheriff  of  the  city 
and  county,  to  be  by  him  delivered  Into 
the  cnstody  of  the  proper  officers  of  said 
state-prison  at  San  Quentin.  Office  of  the 
county  clerk,  city  and  county  of  San 
Francisco.  I,  William  J.  Ruddick,  coun- 
ty clerk  of  the  city  and  county  of  San 
Francisco,  and  ex  oSolo  clerk  of  said  su- 
perior court  thereof,  do  hereby  certify  the 
foregoing  to  be  a  true  and  correct  copy 
of  a  judgment  entered  on  the  minutes  of 
said  court  In  and  for  the  city  and  county 
ol  San  Francisco,  state  of  California, 
tai  tbe  above^Qtltled  cause.  «s  appears  ol 
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reoord  In  my  office.  Attest;  My  hand, 

and  the  seal  of  the  said  superior  court, 
this  19th  day  of  Feby.,  1887.  [Seal.] 
William  J.  Roddick,  Clerk.  By  Bbbt. 
McNuLTY,  Deputy-Clerk."  To  countervail 
tbe  effect  of  this,  the  petitioner  presented 
the  following  document :  "Id  the  superior 
cuurt  of  the  city  and  county  ol  San  Fran- 
cisco, state  of  California.  Department  Mo. 
11.  Saturday.  February  19,  1S87.  Pres- 
ent: D.  J.  Tonhey, Judge.  The  Peopleol 
the  State  ol  California  vs.  Gus  Williams, 
convicteduf  burglary, second  degree.  This 
being  the  day  set  (or  sentence,  the  defend- 
ant and  counsel  being  present  in  court, 
the  defendant  was  asked  if  be  had  any 
legal  cause  to  show  why  Judgment  sbould 
not  be  pronounced  against  blm.  to  which 
defendant  replied  that  be  had  none. 
Thereupuu  the  court  renders  its  Judgmttit 
that  whereas,  the  said  Gus  Williams  hav* 
Ing  been  duly  convicted  of  tbe  crime  of 
burglary,  second  degree,  It  Is  therefore  or- 
dered, adjudged,  and  decreed  that  tbe  said 
Gas  WllUama  bo  punished  by  lmpria<m- 
mentlnthe  state-prison  at  San  Quentin, 
for  the  terra  of  ten  (10)  years.  The  de- 
fendant was  then  remanded  to  tbe  cus- 
tody of  the  sheriff  of  tbe  city  and  county, 
to  be  by  him  delivered  Into  the  custody 
of  the  proper  officers  of  said  state-prison 
at  San  Quentin.  I.  Wm.  J.  Biattner, 
county  clerk  of  the  city  and  county  of 
San  Francisco,  state  of  Caliromla,  and  ex 
o/BcIo  clerk  of  the  superior  court  in  and 
for  said  city  and  county,  hereby  certify 
the  foregoing  to  be  a  full,  true,  and  cor- 
rect copy  of  tbe  original  minute  entry  of 
Judgment  in  the  above-entitled  cause, 
filed  in  my  office  on  the  ]9tb  day  of  Febru- 
ary, A.  D.  im.  Attest:  My  band  and 
seal  of  said  court  this  27th  day  of  Jana- 
ary,  A.  D.  1S91.  [Seal.]  Wm.  J.  Blattv 
NKK,  Clerk.  By  B.  F.  Jones,  Depnty- 
Clerk. " 

It  is  claimed  on  l)ebal(of  the  petitioner 
that  the  latter  document  must  be  taken 
as  tbe  Judgment  in  the  case,  and,  Inasmuch 
as  the  maximum  term  ol  Imprlsoumeut 
(or  burglaryln  the  second  degree  Is  dxed 
by  tbe  statute  at  five  years,  that,  with 
proper  deductions  for  good  behavior,  that 
term  has  expired,  and  he  is  entitled  to  his 
discharge.  We  cannot,  however.  In  pro- 
ceedings upon  habeas  corpus,  determine 
that  the  document  under  which  tbe  peti- 
tioner Is  detained,  and  which  is  certified 
by  the  clerk  to  be  a  "  true  and  correct  copy 
of  the  Judgment  entered  on  the  minutes 
of  said  court,"  is  to  be  disregarded,  or 
held  of  no  effect,  by  the  production  of  an- 
other document  certified  by  tbe  same  offi- 
cer to  be  a  "  full,  true,  and  correct  copy  of 
tbe  original  minute  entry  of  Judgment, 
filed  in  the  clerk's  office."  A  stipulation 
by  the  attorney  for  the  petitioner  and  tbe 
attorney  general  was  filed  her^  at  the 
bearing  to  the  effect  thai  the  information 
upon  which  the  petitioner  was  convicted. 
In  addition  to  the  charge  of  burglary, 
charged  him  with  three  prior  convictions; 
and  that  upon  being  arraigned  he  pleaded 
not  guilty  to  the  crime  charged,  and  ad- 
mitted the  prior  convictions;  that  snob 
plea  and  admbisiou  were  entered  in  the 
minutes  of  the  court;  that  the  cause  was 
thereupon  set  down  lor  trial  opon  a  sob- 
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rnqnentday;  and  that  the  Jndgment  roll 
made  up  by  tbe  clerk  iDCladed  copies  ol 
these  entries  In  the  mlnatea,  as  well  as 
copies  of  the  Judgment  and  mlntite  entry 
hereinbefore  set  out.  Itlsthusseen  that  tt 
appears  upon  the  record  of  the  case  that 
the  coart  did  not  exceed  its  Jurludlctlon  In 
sentenclnf?  the  prisoner  to  Imprisonment 
in  the  state-prison  forthe  term  of  10  years. 
Ex  parte  YouDf  Ah  Oow,  78  Gal.  4S8. 15 
Pac.  Rep.  76. 

It  was  not  necessary  that  tbe  entry  of 
tbe  ]n<lG:meot  In  the  minutes  should  re- 
peat tbe  entries  that  bad  already  been 
made  In  previous  proceedings  In  the  case. 
These  bad  already  become  a  part  of  tbe 
record,  and  would  obtain  no  Krenter  ra* 
lidity  by  being  a  Reeond  time  recited  In  the 
mlnntes.  "From  tbe  merefactthat  these 
•everal  papers  are  taken  Into  and  made 
a  part  of  tbe  record,  It  is  dear  that  each 
one  was  Intended  merely  to  tell  its  own 
story,  or,  rather,  to  relate  Its  particular 
branch  of  the  whole  history.  Thus,  tbe 
Indictment  states  tbe  Jurisdictional  facts, 
tbe  nature  of  tbe  otfense.  and  the  facts  and 
circumstances  so  far  as  they  are  material. 
Tbe  other  papers  kIts  the  history  of  the 
trial,  including  tbeTerdiet;  and  tbe  Judg- 
ment, which  constitutes  the  last  chapter, 
merely  flnlsbes  the  account  by  stating  of 
what  odeDse  defendant  was  Anally  con- 
TtetedtSnd  the  penalty  Imposed  by  thA 
court.  The  Judgment  need  not.  and  It 
was  not  Intended  that  It  should,  repeat 
anything  contained  In  the  papers  which 
precede  ft,  for.  In  rlew  of  tbe  fact  that  they 
go  Into  the  record  and  make  a  part  of  It, 
each  repetition  would  be  Idle  and  serve  no 
vseful  purpose.  The  only  material  parts 
of  a  Judgment  are  the  statemrat  of  tbe  of- 
fense for  wblcb  the  defendant  has  been 
eonvlcted.  omitting  ther«trom  all  that  Is 
contained  in  tbe  previous  papers,  and 
therefore  not  necessary  to  be  repeated,  and 
the  oentence  of  tbe  court."  In  re  Ring, 
28  Cal.  2&S.  It  therefore  appearing  that 
the  petitioner  is  detained  in  custody  by 
virtae  of  process  issued  upon  tba'*ilaal 

Judgment  of  a  competent  court  of  criminal 
urisdlction,"  the  provisions  of  section 
1480  of  the  Penal  Code  require  that  be 
be  remanded,  and  it  is  so  ordered. 

We  coneor:    Gabodtts,  J.;  Patxb* 

SON,  J. 

(89  Cal.  410) 

RmBsiDc  Watxb  Co.  t.  Gabb.  (No.lS*- 

426.) 

Ougpnme  Court     Califomia.  Jons  8, 1801.) 
WAraa-Bieara — Iuiqation — PLHU>urG — Fnn>- 

IKM. 

L  An  allsgaUon  In  a  oom^slnt  that  plain- 
tUt  la  owner  of  and  entitled  to  all  the  water 
above  defendant's  dam  in  excess  of  200  inches, 
and  that  by  Its  construction,  and  a  dltob  diverting 
the  flow,  he  has  been  deprived  of  over  460  Inches 
ot  water,  does  not  limit  nis  claim  to  450  Inches, 
nor  in  any  way  qualify  lb. 

8.  A  flndinff  that  plaintiff  Is  the  "owner"  of 
all  tbe  water  above  defendant's  dam  In  excess  of 
s  certain  quantity  Is  not  in  conflict  with  the  rule 
that  an  appropriator  of  water  does  not  become 
the  owner  until  be  has  acquired  its  control  by 
diverting  it  Into  conduits,  when  plaintiff  is  not 
aeeldnff  to  recover  tbe  valas  of  the  water,  but  la 
seeking  the  determination  of  defendant'a  claim 
of  •  right  to  divert  It. 

CAl.Rep.  26-28  P.— 1$ 


8.  Where  the  complaint  Alleged  ownerahip 
and  rlghtof  use  in  a  certlUn  portion  of  the  waters 
of  a  river,  an  adverse  and  onfoooded  claim  by 
defendant  to,  and  a  wrongful  dlveraion  of^  a  por- 
tion thereof,  and  the  answer  admits  defendant's 
adverse  olaim,  alleges  that  it  is  valid,  and  de- 
nies the  wrongful  diversion,  a  lodgment  that 
plaintiff  has  acQuired  a  Drescrlptlve  right  is  not 
affected  by  a  failnre  to  nnd  the  faots  as  to  pro- 
scription and  the  statute  of  limitation,  suuM 
these  Issues  are  not  raised  by  the  pleadings. 

4.  An  answer  alleging  thsA  defendant  was 
the  owner  of  land  through  which  tbe  river  flowed 
for  a  distance  of  about  three  miles,  and  that 
most  of  it  was  sosceptlble  of,  and  would  be  bene- 
flted  by,  irrigation,  U  InsnfBolent  to  raise  any  is- 
sue as  10  hia  right  to  take  water  by  vlrtne  of  his 
riparian  ownenhlp,  in  the  absence  of  an  allega- 
ticn  that  he  was  entitled  as  riparian  owner  to  any 
deflnite  amount  of  water,  or  what  portion  of  the 
stream  he  coold  exhaust  for  irrigating,  nor 
whether  his  land  was  located  above  or  below  the 
point  of  plaintiff's  dlvOrslOT. 

In  bank.  Appeal  from  superior  eoart* 
San  Bemai^lnoconnty;  Jaues  A.Gibson, 
Jodge. 

Byron  Wa.ttTa^iKeHof[gAKing,iiiwm-^ 
sel,)  for  appellant.  Cartta  St  Otis,  (A.  & 
HoughtOBt     connael,)  for  respondent. 

Bbattt,  C.  J.  Tbe  plalntltt,  a  California 
corporation  organised  for  the  purpose  of 
appropriating,  owning,  selling,  and  dis- 
tributing water  fortbelrrigation  ot  lands, 
and  for  domestic  and  othw  purposes, 
brings  this  suit  to  determine  the  adverse 
claim  of  the  defendant  to  a  portion  of  the 
waters  of  tbe  Santa  Ana  river,  and  for 
an  injunction  restraining  the  defendant 
from  diverting  water  In  excess  of  his 
right.  Tbe  findings  and  decree  of  the  SQ- 
perlor  court  were  Id  favor  of  the  plalntlll, 
and  tbe  defendant  appeals  from  the  Judg- 
ment, elaimiuK  that  tbe  findings  do  not 
correspond  with  tbe  allegations  of  the 
complaint,  and  that  they  are  insufficient 
to  support  the  decree.  The  substance  of 
the  decree  Is  that  the  plaintiff  la,  as  against 
the  defendant,  the  owner  and  entitled  to 
the  use  ot  all  the  water  flowing  In  the 
Santa  Ana  riverattbe  bead  of  defendant's 
ditch  daring  the  Irrigating  season  of  each 
year,  /.  e.,  the  months  ot  May,  June,  July, 
August,  and  September,ezcept289)^  Inches, 
wblcb  the  defendant  owns  and  is  entitled 
to  use,  and  the  defendant  Is  perpetually 
enjoined  from  diverting  or  obstructing 
the  flow  past  his  ditch  of  any  water  In 
excess  of  tbat  quantity. 

It  Is  contended.  In  the  flrst  place,  that 
this  decree  Is  erroneous  because  it  goes  en- 
tirely beyond  the  ease  madeby  tbe  allega- 
tions of  tbe  complaint.  But  we  think 
counsel  for  appellant  misconstrues  the 
complaint.  It  alleges  very  clearly  and  ex- 
plicitly tbat  tbe  piaintlO  at  the  commence- 
ment of  the  action  was,  and  for  more  than 
10  years  prior  thereto  had  been, the  owner 
and  entitled  to  tbe  use  of  all  the  waters 
flowing  In  the  Santa  Ana  river,  at  the 
point  where  defendant's  dam  wns  erect- 
ed. In  excess  of  20U  inches,  measured  under 
a  4-lncb  pressure;  that  defendant  claimed 
some  eetate,  title,  or  Interest  In  said  wa- 
ters In  excess  of  said  SOU  inches,  which 
claim  wan  wrongful  and  unfounded;  and 
that  be  bad  wruiiKfully  and  without  right 
placed  obstructions  In  the  river  which  pre- 
vented the  water  from  flowing  down  to 
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plaintiff  as  it  was  of  right  accustomed  to 
flow,  whereby  plain  tiff  had  been  deprived  of 
die  use  of  apwanlB  uf  460  inches  of  water. 
This  iB  not  a  claim,  as  appr^'lnnt's  counitel 
contends,  that  the  plalntiif  Is  owner  and 
entitled  to  the  use  ul  45()  inches,  and  no 
more,  of  the  water  flowing  In  the  Santa 
Ana  river  at  the  defendant's  dam,  but  un 
the  contrary  la  a  claim  of  all  the  water 
flowing  at  that  point  except  200  inches, 
and  that  thedefendant's  claim  to  any  wa- 
ter In  excess  o(  that  quantity  is  wroneiut 
and  unfounded.  The  allegation  that 
plaiDtlll  has  been  deprived  of  the  use  and 
enjoyment  of  npwards  uf  4r>0  Inches  of  wa- 
ter by  the  acts  of  defendant  Inei-ectlng  the 
dam  does  not  limit  the  plaintiff's  claim  to 
that  quantity,  or  In  any  manner  qnalify 
the  allegation  that  it  owos  all  the  water 
In  exceiia  of  200  inches.  The  issue  tendered 
on  this  point  was  very  clearly  defined  by 
the  express  admission  of  the  defendant  In 
Ills  answer  that  he  did  claim  all  the  wa- 
ter flowing  In  the  Santa  Ana  river  at  the 
point  uf  his  dam,  and  his  allegation  that 
Ills  claim  was  lawful  and  valid.  The  flud- 
ings  of  tht>  court  were  exactly  responsive 
to  this  issue,  and  the  decree  follows  the 
flndlnfcs. 

The  second  point  made  by  appellant  Is 
R  refinement  open  the  flrst,  and  consists 
of  a  criticism  upon  the  alieKationand  find- 
ing that  the  plalntlK  was  the  owner  of  a 
quantity  of  water  at  the  defendant's  dam. 
It  is  urged  that  an  npproprlator  of  water 
does  not  become  the  owner  of  the  very 
body  of  the  water  as  his  personal  proper- 
ty until  he  has  acquired  the  control  of  It  in 
conduits  or  reservoirs  of  his  own.  Citing 
Canal,  etc.,  Co.  v.  Hoyt,  57  Cel.  46.  The 
proposition,  as  stated,  Is  undoubtedly  cor- 
rect ;  and  if  in  this  case,  as  in  the  case  cit- 
ed, the  piainttH's  right  of  action  depended 
upon  its  ownership  of  the  corpus  of  the 
water  at  defendant's  dam  an  Its  personal 
property,  the  objection  to  tlie  llndinga 
would  be  material.  But  in  this  case  the 
plaintiff  Is  not  seeking  to  recover  the  val- 
ue of  water  which  had  become  its  person- 
al property.  It  is  seeking  the  determina- 
tion of  the  adverse  claim  of  defendant  to 
the  right  to  divert  and  use  a  portion  of 
tlie  stream ;  and  the  allegation  and  find- 
ing of  ownership  and  right  of  use  of  ail 
waterflowlng  in  thestream  at  defendant's 
dam  In  excess  of  a  certain  numlier  of 
inches  is  only  a  mode,  and  a  very  apt  and 
snflicient  mode,  of  designating  the  quan- 
tity of  water,  to  the  unobstructed  fiow  of 
whicli  the  plaintiff  Is  entitled. 

The  reraalutng  points  urged  by  the  ap- 
uellaot  all  relate  to  various  specific  find- 
ings of  the  court  to  the  effect  that  plaintiff 
has  acquired  by  prescription  certain  rights 
as  against  the  defendant,  and  tlie  defend- 
ant is  barntd  by  certain  sections  of  the 
statute  of  limitattuns  from  the  assertion 
of  any  rights  he  may  have  bad  aa  a  ripa- 
rian owner. 

It  is  contended  by  the  appellant  that  it 
Is  not  enough  to  find  that  the  plaintiff  has 
acfiulred  a  prescriptive  right  to  water  as 
agaludt  the  delendant.  but  tliatthe  facts 
must  be  found  from  which  a  prescriptive 
right  arises ;  and  it  is  further  contended 
tnat,  although  the  bar  of  the  statute  of 
limitations  may  be  pleaded  by  a  bald  alle- 


gation that  a  claim  or  defense  Is  barred 
by  a  particular  section  of  the  Code,  a  find- 
ing upon  such  issue  is  not  sufficient  unless 
it  shows  the  existence  of  every  fact  neces- 
sary to  bring  the  party  pleading  the 
statute  within  the  provisions  of  the  sec- 
tion relied  on.  All  this  may  be  so  in  a  case 
wliei-e  the  fact  of  prescription  ortiie  barof 
tlie  statute  is  directly  and  necessarily  in 
issue:  but  if  a  finding  on  these  points  is 
not  necessary  to  support  the  decree,  and 
is  not  made  necessary  by  the  pleadings, 
OS  we  think  is  thecase  here,  the  insnfflclen- 
vy  of  the  finding  becomesimmaterial.  The 
complaint  in  tliis  case  aileg«i  ownership 
and  right  of  use  in  a  certain  portion  of  the 
waters  of  the  Santa  Ana  river,  an  ad- 
verse and  unfounded  claim  by  defendant 
to,  and  a  wrongful  diversion  of,  a  portion 
of  such  waters.  The  answer  admits  de- 
fendant's adverse  claim,  alleges  that  it  Is 
valid,  and  denies  the  wrongful  diversion. 
The  findings  ol  the  court  are  as  broad 
and  as  specific  on  these  pointsasthe  pleud- 
tngs  themHelves.  and  contain  everything 
necessary  to  supportthe  judgment.  If  the 
fin<lingB  as  to  prescription  and  the  stat- 
ute of  llmltatlODB  are  not  sufficient  as  find- 
ings oo  those  points*  they  may  be  left  out 
of  consideration,  and  still  the  Judgment 
is  sustained  by  the  findings  that  remain. 
Of  course,  if  there  was  anytbing  in  the 
findings  in  question  Inconsistent  with 
those  which  are  required  to  Hupport  the 
Judgment,  they  could  not  beleft  out  of  con- 
sideration, but  they  present  no  such  Incon- 
sisteucy.  They  also  support  the  Jniljc- 
meut,so  far  as  they  go,  and  the  only  fault 
found  with  them  is  that  tliey  are  notsuflS- 
elently  specific.  It  may  be  contended, 
however,  and  no  doubt  that  is  the  view  u( 
appellant's  counsel,  that  the  matters  al- 
leged by  the  defendant  In  bis  answer  ren- 
dered full  and  specific  findings  on  those 
points  necessary.  The  answer  of  defend- 
ant seta  up  the  facts,  among  others,  tbat 
the  Santa  Ana  river  rises  In  the  moun  tains, 
and  flows  tbrtmgfa  a  narrow  canon  for 
about  80  miles  to  the  point  where  it  de- 
bouches into  San  Bernardino  valley;  that 
immediately  below  the  point  where  it  en- 
ters the  valley,  its  waters  weredlverted  by 
approprlators,  not  parties  to  this  suit, 
as  early  as  1S57,  who  hare  ever  since  con- 
tinued BO  to  divert  and  use  such  waters ; 
that  other  approprlators  made  subse- 
quent appropriations  lower  down  on  the 
stream  by  means  of  ditches,  and  for  pur- 
poses sufficient  to  more  than  exhaust  Its 
entire  flow;  that  the  plalntiff'R  pretended 
claim  la  subsequent  and  subordinate  to  all 
these  appropriations,  and  his  point  of  di- 
version below  them  on  the  stre-am.  To 
certain  of  these  earlier  rights  by  appro- 
priation the  defendant  dalniH  to  have  suc- 
ceeded, and  by  reason  thereof  to  have  a 
right  superior  to  that  of  the  plaintiff.  He 
plants  himself,  in  other  words,  upon  the 
ground  of  prior  appropriation  and  pre- 
scriptive right.  As  to  all  these  matters 
the  findings  of  the  cout^  are  full  and  spe* 
cific.  It  Is  found  that  there  were  such  ear- 
lier appropriations:  that  the  defendant 
hus  succeeded  to  therlglits  of  certain  of  the 
approprlators,  and  the  water  awarded  to 
him  by  the  decree  is  the  quantity  which  it 
is  found  was  appropriated  by  falasrautors 
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prior  to  tliQ  appropriation  under  which 
the  plaintiff  clafmB.  There  can  he  and 
there  la  no  complaint  that  the  flndingu  are 
Inaufflclent  as  to  the  rights  of  the  defend* 
ant  as  an  appropriator.  But,  tn  addition 
to  the  appropriations.  npc»n  which  the  de- 
fendant seems  matnly  to  hare  relied,  he 
did  allege  In  bis  answer  that  he  was  the 
owner  uf  a  tract  of  land,  containing 
about  2,600  acres,  throngh  and  iiver 
which  the  Santa  Ana  rirer  flowed  for  a 
distance  ol  about  8  miles,  and  that  moat 
of  the  tract  was  aaaceptlble  of,  and  would 
be  benefited  by,  irrigation.  He  did  not, 
however,  allocs  that  he  was  entitled  as 
a  riparian  owner  to  any  definite  quantity 
of  water  for  the  Irrigation  of  his  riparian 
lands,  nor  did  be  allege  any  facts  showing 
or  tending  to  show  what  proportion  of 
the  waters  of  the  stream  he  could  reason- 
ably exhaust  for  that  purpose.  Nor  la  It 
alleged  whether  his  land  was  above  or  be- 
low the  point  of  plalntm's  diversion.  In 
short,  we  think  the  answer  Insufficient  to 
raise  any  Issue  as  to  the  extent  of  defend- 
ant's right  as  a  mere  riparian  proprietor 
to  divert  and  exhaust  any  portion  of  the 
waters  of  the  stream.  The  finding  on 
this  point  la  as  full  asand  no  fuller  than  the 
all^atlon,  and  does  not  conflict  with  the 
general  finding  In  favor  of  plalntifl  as  to 
ownership  of  the  water  decreed  to  It.  It 
was  not  necessary,  therefore,  to  support 
the  conclusions  and  Judgment  of  theconrt, 
to  find  that  the  plaintiff  had  gained  a  pre- 
scriptive right,  or  that  the  defendant  was 
barred  uf  his  riparian  rlgbt;  and,  conced- 
ing these  findings  to  be  as  Insufficient  as 
appellonC  contends  they  are,  we  think  the 
other  findings  cover  all  ttaeniaterial  Issues, 
and  folly  support  tne  Judgment.  Judg- 
ment affirmed. 

We  concur:  McFarlaxd,  J.;  Patbrbon, 
J.;  Garovttb,  J.;  Sbarfbteim,  J, 

m  c«j.  ssr   

'  Bates  v.  Grrgort  et  «/.  (No.  13,188.) 
(Supreme  Court  of  California.   June  1,  1891.) 

MDNICIPAL  BoXDS  ~  CUANOB  OF  COBPOBATION — 

Limitation'  op  Action. 
1.  By  Act  Cal.  March  26,  1851,  the  city  of 
Bacrameoto  was  iocorporatod,  and  provision  made 
that  it  might  sue  and  be  sued  andei*  its  corporate 
name  of  the  "  Mayor  and  Common  Council  of  the 
City  ol  Bocrameiito. "  Under  provisions  of  acts 
of  April  26,  and  April  10,  1854,  it  issued 

bonds  payable  July  1,  1874.  By  Act  May  1,  18&8, 
the  city  and  county  of  Sacramento  wore  Duited 
under  tbe  name  of  the  "City  and  County  of  Sac- 
ramento, "  the  act  providing  that  the  city  and 
county  was  thereby  mode  the  successor  ta  the 
xaAvor  and  common  council,  and  the  propertyand 
rights  of  the  latter  corporation  transferred  to  and 
veated  in  the  former.  It  was  also  provided  that 
the  oliy  and  council  should  aot  be  aoblect  to 
suit,  or  Its  iffoperty  liable  for  debt.  By  Act 
April  25, 1863,  the  inhabitants  within  the  limits  of 
the  city  of  Sacramento  as  defined  in  tne  aot  of 
March  36,  IV&l,  were  mado  a  body  politic  under 
the  name  of  the  "City  of  Sacramento,"  and  all 
fvoperQr  which  on  A|^l  80;  1668,  was  vested  in 
the  "Mayor  and  Common  Conocili^eto.,  and  such 
as  had  since  been  aoquired  within  the  described 
city  limits  for  municipal  purposes,  was  trans* 
ferred  to  the  new  corporation,  and  provision 
made  that  it  might  be  sued  on  any  bond  or  con- 
tract thereafter  made.  Held,  that  the  holder  of 
tbe  bonds  could  not  be  deprived  of  the  right  to 
aue  their  maker,  and  that  at  no  time  alnoe  July 


1.  1874,  was  he  prevented  by  a  stattitoiT  prohibi- 
tion from  bringing  action  thereon  wittaiD  Code 
Civil  Proo.  I  366,  providing  tbat  when  the  com- 
mencement of  an  actiou  Is  stayed  by  injunction 
or  statutory  prohibition  tbe  time  of  the  contina- 
auce  of  the  injunction  or  prohibition  Is  not  part 
of  the  time  limited  for  the  conunencement  of  the 
actioiL 

2.  The  oorporatlons  created  by  the  acta  of 
1868  and  1863  were  respectively,  in  law,  the  suc- 
cessors of  tbe  corporauon  that  Issued  the  b<md8, 
and  liable  to  be  sued  thereon. 

3.  Although  Act  CaL  March  22,  1864,  provid- 
ing that  the  holders  of  all  claims  against  toe  city 
of  Sacramento  which  accrued  prior  to  January 
1,  1850,  might  present  the  same  to  the  board  of 
trustees,  and  it  should  Issue  bonds  payable  Feb- 
ruary 1,  1908,  for  all  such  claims  as  It  might  oon- 
aider  legal  Mid  Just,  doea  not  limit  the  time 
witiiin which  an  awhoatlon  fwrefnnding  should 
I>e  made,  still  a  failure  to  present  them  and  de- 
mand new  bonds  In  their  place  until  after  they 
had  become  barred  by  limitations  would  g^lve  the 
board  the  rig^t  to  refuse  to  issue  them. 

In  bank.  Appeal  from  superior  coarC 
Sacramento  county;  John  Ht/NT,  Judge. 

A.  G.  Freeman  and  W.  C.  Behber,  for  ap* 
pellant.   A,  I*.  Cutlln,  for  respondents. 

Harrison.  J.  This  was  an  application 
tor  a  writ  of  mandate  to  compel  the  de- 
fendants, as  trustees  of  the  city  of  Sacra- 
mento, to  luue  to  the  petitioner  new 
bonds  of  the  city,  In  accordance  with  the 
provisions  of  the  act  of  March  22, 1864,  in 
exchange  for  unpaid  bonds  held  by  bim 
that  had  been  issned  under  the  proTlslons 
of  the  acts  of  April  26,  lUiS.  and  April  10, 
1854.  The  city  ol  Sacramento  was  Incor- 
porated by  the  act  of  the  l^glslatare 
passed  March  26, 1851.  entitled  "An  act  to 
Incorporate  the  city  of  Sacramento."  St. 
1^1,  p.  391.  The  gorernmentof  tbe  dty 
was  vested  in  a  mayor,  recorder,  and 
council,  and  by  section  3  of  tbe  act  it  was 
declared  that  "the said  mayor,  recorder, 
and  councilmeu  shall  be  a  body  politic 
and  corporate  by  tbe  name  and  style  of 
the  '  Mayor  and  Common  Connell  of  tbe 
City  of  HBcramento.*  and  by  tbat  name 
they  and  their  successors  shall  be  known 
In  law,  have  perpetual  succession,  sue  and 
he  Bued  in  all  courts  and  In  all  actions 
whatRoever. "  By  tbe  act  of  April  26, 1858, 
(St.  ]8r»3  p.  117,)  authority  was  given  to 
the  municipality  to  create  loans  upon  the 
faith  and  credit  of  the  city  at  the  discre- 
tion of  the  city  conncfl.  Under  theprovls- 
lone  of  this  act  tbe  mayor  and  common 
council  of  the  city  of  Sacramento  Issued  a 
certain  bond,  dated  the  6tb  day  uf  May, 
1854,  for  the  sum  of  9544.45,  payableon  the 
Ist  day  of  July,  1H74,  with  40  seml-nnnual 
coupons  attached  for  927.22  each.  By  an- 
other act,  passed  April  10. 1854  (St.  18.'i4,  p. 
196,)  tbe  mayor  and  common  council  of 
the  city  of  Sacramento  were  authorized 
to  Issue  city  bonds  payable  20  years  from 
tbe  1st  day  of  July,  1854,  and  drawing  In- 
terest at  10  per  cent,  per  annum.  Under 
the  provisions  of  this  act.  two  bonds  for 
the  sum  of  $1,000  each  were  Issued  by  the 
mayor  and  common  council  of  the  city  of 
Sacramento,  dated  respectively  tbe  34th 
and  26th  day  of  April,  18o4.  made  payable 
on  the  1st  day  of  July,  1874,  and  to  each 
there  were  attached  40  semi-annual  cou- 
pons of  «50  each.  April  24,  1868,  the  legis- 
lature passed  an  act  to  take  effect  May  Ip 
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1858,  eonsolldatlnff  the  city  or  Sacramonto 
with  the  county  of  Sacrnmento,  under 
the  name  and  style  of  the  "City  and  Coun- 
ty or  Satrramento.**  St.  1838.  p.  2G7.  Ber- 
tlon  2  of  this  net  declares  that  "the  cfty 
and  uouoty  of  Hacramento  la  hereby  made 
and  cons  ti  to  ted  the  successor  ot  the  cor- 
poration by  this  actdlaeolved.and  hereto* 
fore  known  as  the  'Mayor  and  Common 
Council  of  the  City  of  Sai-ranipnto.*  The 
lnnd»,  public  and  private  buildings,  prop- 
erty, rights  ot  property,  actions,  rights  of 
actions,  mone,va,  revenues.  Income,  and 
truBtH  now  vested  In  or  belonging  or  In 
any  wiae  appertaining  to  the  corporation 
known  as  the  '  Mayor  and  Cummun  Coun- 
cil of  the  City  of  Sacramento*  are  hereby 
transferred  to  and  vested  In,  and  are  de- 
clared to  appertain  and  belong  to,  the 
city  and  county  uf  Sacramento,  as  bereln- 
alter  provided. "  It  was  also  provided  In 
said  act  that  the  city  and  connty  staonid 
not  be  sued  in  any  action  whatever,  nor 
should  any  of  Its  lands,  buildings.  Im- 
provements, property,  franchises,  taxes, 
revenues,  actions,  chosea  In  actions,  and 
effects  be  subiect  to  any  attEichment,  levy, 
or  sale,  or  any  process  whatever*  either 
meene  or  Onal.  April  1868,  the  legisla- 
ture pawed  an  act  entitled  "An  act  to  In- 
corporate the  city  of  Sacramento,**  (St. 
1868,  p.  415.)  by  which  the  Inhabitants  of 
the  territory  embraced  within  the  limits 
of  the  city  of  Sacramento,  as  defined  In 
the  act  of  March  26,1851,  were  made  a 
body  politic  under  the  name  and  style  of 
the  "CHty  of  Sacramento."  By  this  act 
the  lands,  tenements,  hereditaments,  mon- 
eys, and  property  which  on  April  80*  1868. 
were  vested  in  or  held  by  the  "  Mayor  and 
Common  Council  of  the  City  of  Sacra- 
mento,"  and  such  as  had  since  that  date 
been  derived  or  acquired  within  the  de< 
scribed  city  limits  for  manlclpal  purposes 
or  with  nuoiclpal  funds,  were  transferred 
to  this  new  corporation.  The  govern- 
ment of  the  city  was  vested  in  a  board  of 
three  trnstees.  and  it  was  provided  by  the 
act  that  the  body  politic  might  sne  and 
be  sued  and  defend  upon  any  bond,  cove- 
nant, aitreement,  contract,  matter,  or 
thing  whatever,  provided  such  bond, 
agreement,  contract,  or  thing  that  Is  the 
cause  ot  aetton  had  been  made  or  entered 
Into  after  the  passage  ot  that  act.  On  the 
22d  of  March,  1864,  the  legislature  passed 
"An  act  to  provide  lor  the  liquidation  of 
the  Indebtedness  of  the  city  of  Sacramento 
which  accrued  prior  to  January  1. 1859." 
St.  1864,  p.  217.  By  this  act  it  was  pro- 
vided that  the  holders  of  all  claims 
against  the  city  of  Sacramento  which  ac- 
crued prior  to  the  1st  day  of  January, 
1850,  might  present  the  same  to  the  board 
of  trustees,  and  that  the  said  board 
should  cause  to  be  issued  honds,  payable 
to  bearer  on  the  1st  day  ot  February, 
104)3,  for  all  such  claims  as  they  might 
upon  examination  consider  legal  and  just. 
The  plalutitt,  having  become  the  owner  of 
the  three  bonds  mentioned  above,  made  a 
demand  on  tbe  17th  ot  October,  1887,  upon 
the  board  ot  trustees  of  the  city  of  Sacra- 
mento that  it  iBRue  to  blm  bonds  as  con- 
templated by  this  last-named  act  fur  the 
amount  ot  the  principal  of  said  bonds, 
and  lor  aU  of  the  coupons  thereon  which 


matured  on  or  before  January  1,  1869. 
Upon  tbe  refusal  ot  the  board  to  Issue 
him  the  bonds  as  demanded,  be  com- 
menced this  proceeding  to  compel  the 
same.  The  court  before  which  tbe  cause 
was  tried  found  that  the  petitioner's  claim 
was  barred  by  the  statute  ot  limitations, 
and  rendered  lodgment  In  favor  of  the  de- 
fendant, from  which  the  plalntill  has  ap- 
pealed. 

By  the  terms  ot  the  bonds,  they  matured 
on  tbe  1st  day  of  July,  1874,  and  conse- 
quently would  oe  barred  by  limitation  on 
the  1st  day  ot  July,  1878,  unless,  as 
claimed  by  appellant,  the  statute  <if  limit- 
atloas  baa  no  application.  The  appel- 
lant, however,  contends  that  the  statute 
ot  limitations  la  not  applicable,  for  tbe 
reason  that  by  the  provisions  of  the  act 
of  1H5S.  iocorporating  the  "City  and  Conn- 
ty of  Sacram^ito,"  and  also  of  the  act  ot 
1868.  Incorporating  the  "City  ot  Sacramen- 
to," hereinabove  mentioned,  he  warn  pre- 
vented from  bringing  any  action  to  en- 
force their  collection,  and  Invokes  the  pro- 
visions of  section  8.56.  Code  Civil.  Proc. 
which  declares :  "  When  thecommencement 
of  an  Action  is  stayed  by  Injunction  or 
statutory  prohibition,  tbe  time  ot  thecon- 
tlnnanoe  of  the  injunction  or  prohibition 
la  not  part  of  the  time  limited  fur  the 
commencement  of  the  action.**  He  also 
urges  that  Inasmuch  as  the  act  of  Mareh 
22. 1804.  above  mentioned,  does  not  Mmit 
the  time  within  which  an  application  for 
refunding  under  Its  terms  may  be  made, 
the  statute  of  limitatious  has  no  applica- 
tion. 

The  provisions  In  tbe  act  of  March  26. 
1851.  that  tbe  body  politic  then  created 
might  "sue  and  be  sued  in  all  courts  and 
In  all  actions  whatsoever,"  entered  into 
and  made  a  part  ot  the  contract  of  the 
municipality  in  tbe  issuance  of  the  bonds 
In  question.  The  legislature  could  not 
thereafter,  without  Impairing  tbe  obliga- 
tion of  this  contract,  pass  any  act  wbTch 
would  deprive  a  holder  of  tbese  bonds  of 
tbe  right  to  sue  their  maker.  This  princi- 
ple is  so  familiar  and  so  fully  settled  as 
hardly  to  require  the  citation  of  authori- 
ties. It  was  said  by  the  supreme  court  of 
IfasBaohnsetts  in  Call  v.  Hanaser,  8  Mass. 
480:  "It  the  legislature  ol  any  state  were 
to  undertake  to  make  a  law  preventing 
the  legal  remedy  upon  a  contract  lawfully 
made,  and  binding  on  the  party  to  it, 
there  Is  no  question  that  such  leglnlature 
would  by  such  act  exceed  its  legitimate 
powers.  Such  an  act  must  necessarily  im- 
pair the  obligation  of  the  contract,  with- 
in the  meaning  of  the  couRtltution,  and 
tbe  courts  of  law  would  be  bound,  there- 
fore, to  constroe  It  as  a  void  actof  legtRla- 
tlon.and  as  having  notorep  orauthorlty." 
In  Von  Hoffman  v.  City  of  Qulncv,  4  Wall. 
535,  the  supreme  court  ot  tbe  United 
States,  discussing  this  subject,  says:  "It 
Is  also  settled  that  the  laws  which  sub- 
sls*^eii  at  the  time  and  place  ot  tbe  making 
of  a  contract,  and  where  it  is  to  be  pe^ 
formed,  enter  into  and  form  a  part  ot  it. 
as  if  they  were  expressly  referred  to  or  In- 
corporated in  Its  terms.  This  principle 
embraces  alike  those  which  affect  its  va- 
lidity, construction,  discharge,  and  en. 
lorcement."    And  in  the  same  case  the 
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court  farther  naja :  *  Nothing  can  be  more 
material  to  the  obligation  than  tbe  meaaa 
of  enforcement.  Without  tbe  remedy  tbe 
contract  may,  Indeed.  In  the  aense  of  the 
law,  beaald  not  to  exist,  and  Its  obliga- 
tion to  fall  wlthlii  the  class  of  those  moral 
and  social  dntles  irblcb  depend  lor  th^r 
fulfillment  wholly  upon  the  will  of  the  In- 
dividual. Tbe  Ideas  of  validity  and  rem- 
edy are  inseparable,  and  both  ai*e  parts  of 
tbe  obligation  which  Is  gnarantled  by  tbe 
constitution  againnt  Invasion.  The  obll- 
gatlOD  of  a  contract  *1b  tbe  law  which 
binds  the  parties  to  perform  tbelr  agree- 
ment.* The  protalbitlon  has  no  reference 
to  tbe  degree  of  Impairment.  The  largest 
and  tbe  least  are  alike  forbidden. "  See,  al- 
so. Edwards  v  Kearaey,  96  U.  S.595;  Peo- 
ple v.  Bond,  10  Cal.  663;  WolB  V.  New  Or- 
leans,  103  U.  S.  35S.  If.  then,  It  be  ad- 
mitted that  It  was  the  intention  otthe  leg- 
Mature,  by  tbe  acts  aforesaid,  to  prevent 
tbe  InsUtntlon  of  any  action  against  the 
municipality  upon  the  bonds  In  question, 
such  act  would  have  been  anconatitutlon- 
al,  and  beyond  the  power  of  the  legisla- 
ture to  enact.  The  legislature  has  not  In 
direct  terms  declared  that  no  action  sliall 
be  brought  upon  these  bonds.  It  Is  only 
by  an  inference  drawn  from  the  fact  that 
in  tbe  acts  of  1868  and  1868  a  limitation 
was  Imposed  upon  the  bringing  of  actions 
against  the  corporations  created  by  those 
acts  that  couqmcI  rialm  such  Intention  was 
manifested.  It  Is  not  to  be  presuraed  that 
tbe  legislature  Intended  to  do  anything 
unconstitutional  or  beyond  its  power; 
and,  if  such  limitation  would  have  been 
nneonstltntional,  we  most  assume,  in  tbe 
absence  of  en  express  provision  to  that 
effect,  that  it  was  not  Intended.  The  tact 
that  the  corporation  which  was  cfvated 
by  the  act  of  April  24,  1S5S.  was  different 
in  territory  as  well  as  In  government  did 
not  of  Itself  prevent  an  action  from  being 
brought  against  tbe  maker  of  the  bonds. 
Before  the  bonds  had  matured  the  legisla- 
ture passed  the  act  of  April  25, 1863,  by 
which  the  Inhabitants  uf  tbe  same  terri- 
tory which  was  embraced  In  the  original 
act  of  March  26, 1851,  were  reincorporated 
and  vested  with  the  same  property  and 
rights  nhlch  the  mayor  and  common 
coaodl  of  the  city  of  Sacramento  had  pos- 
sessed prior  to  the  taking  effect  of  tbe  act 
of  April  34. 1868.  By  tbe  act  of  April  24, 
1868,  tbe  dty  and  county  of  Sacramento 
was  made  and  constituted  the  "successor** 
of  tbe  corporation  theretofore  known  as 
tbe  "Mayor  and  Common  Council  of  the 
City  of  Sacramento,"  and  by  the  act  of 
April  26.  1868,  aU  the  property  that  tbe 
dty  and  comity  <rf  Sacramento  had  re- 
ceived from  the  mayor  and  common  coun- 
cil of  tbe  city  of  Sacramento  as  tbe**Buc- 
ceH8or"of  that  municipality  was  trans- 
ferred to  and  vested  In  the  new  **  City  of 
Bacrameoto, "  which  thus  became  the  l^al 
"succewor"  of  the  corporation  which  had 
issued  tbe  bonds. 

The  legislature  cannot,  by  merely  cliang- 
ing  the  name  of  a  municipal  corporation, 
or  by  abridging  or  enlarging  Its  territory, 
■o  destroy  its  identity  as  to  Impair  the 
rights  of  Its  creditors  to  tbe  enforcement 
of  their  obligations  against  the  original 
corporation,  it  has  been  held  tbat  .wlwrs 


a  pabne  corporation  has  been  absolntely 
dissolved  witbout  making  any  provision 
for  Its  obligatlonB,  and  where  no  successor 
is  created,  a  creditor  of  snch  corporation 
has  only  tbe  faith  of  the  legtslatum  upon 
which  to  rely  for  payment  thereof.  Bark- 
ley  V.  Commissioners,  98  V.  8.  258.  It  la 
also  an  established  principle  that  a  corpo- 
ration does  not  lose  its  identity,  or  be- 
come relieved  from  Its  liabilities,  by  any 
change  In  its  charter,  or  by  the  substitu- 
tion of  a  new  charter  In  place  of  the  old 
one,  unless  there  la  an  expreas  legislative 
declaration  to  that  effect.  This  rule  was 
applied  In  Broughton  v.  Pensaeola.  Id. 
266,  The  city  of  Pensaeola  had  issued  cer- 
tain bonds,  and  had  thereafter,  by  vlrtne 
of  certain  statntes,  ceased  to  exist  under 
Its  original  act  of  Incorporation.  The  in- 
habitants of  tbe  territory  within  which 
tbe  dty  had  been  organised  subsequently 
established  a  mnnlclpal  government  un- 
der the  provldonn  m  the  laws  of  that 
state,  and  the  payment  of  theae  bonds 
was  resisted  upon  the  ground  that  the 
new  corporation  was  not  responsible  for 
them.  The  court,  however,  held  that  the 
payment  of  the  bonds  could  be  enforced 
against  tbe  new  corporation,  saying: 
"The  inhibition  which  preserves  against 
the  Interference  of  u  state  the  sacredness 
of  contracts  applies  to  the  liabilities  of 
mnnlclpal  corporations  created  by  Its  per- 
mission; and,  although  tbe  repeal  or  mod- 
ification of  the  charter  of  a  corporation  of 
that  kind  Is  not  within  the  inhibition,  yet 
it  will  not  be  admitted,  where  Its  legislsr 
tlonis  snsceptibloof  another  constroctlon, 
that  the  state  baa  In  this  way  sanctioned 
an  evaidon  of  or  escape  from  liabilities, 
tbe  creation  of  whlcb  It  authorised. 
Wben,  tbereTore,  a  new  form  Is  given  to 
an  old  municipal  corporation,  or  sneb  a 
corporation  Is  reorganised  under  a  new 
charter,  taking  In  Its  new  organisation 
tbe  place  of  the  old  one,  embradng  sub- 
stantially tbe  same  corporators  and  tbe 
same  territory,  It  will  be  presumed  that 
the  legislature  Intended  a  continued  exist- 
ence of  the  same  corporation,  although 
different  powers  are  possessed  under  the 
new  charter,  and  different  officers  admin- 
ister its  affairs;  and,  in  the  absence  of  ex- 
press provision  for  tbdr  payment  other- 
wise, It  will  also  be  presumed  In  such  case 
tbat  tbe  legislature  intended  that  the  11a- 
tdllties  as  well  as  tbe  rights  of  property  of 
tbe  corporation  in  Its  old  form  should  ac- 
company the  corporation  in  Its  reorgan- 
isation." In  Mobile  v.  Watson.  116  U.  8. 
388,  6  Sup.  Ct.  Rep.  898.  the  dty  of  Mobile 
under  Its  corporate  name,  the  "Mayor, 
Aldermen,  and  Common  Council  of  tbe  City 
of  Mobile,"  bad  Issued  certain  bonds  in 
1859.  In  1879  the  legislature  passed  two 
acts,  one  entitled  "An  act  to  vacate  and 
annul  the  charter,  and  dissolve  tbe  corpo- 
ration of  the  dty  of  Mobile,  and  to  pro- 
vide for  tbe  application  of  tbe  assets 
thereof  In  dliwbarge  of  the  debts  of  said 
corporation,"  and  another,  entltied**An 
act  to  incorporate  the  port  of  Mobile,  and 
to  provide  for  tbe  government  thereof." 
Tbe  territory  embraced  in  the  port  of  Mo- 
bile was  about  one-half  that  which  was 
formerly  embraced  in  the  city  of  Mobile, 
but  indadfld  tbe  liirger  portioo  ol  tbe  ia« 
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habitants  and  taxable  property  of  tbe  for- 
mer corporation.  In  an  action  brougbt 
agaiuBt  tbe  port  of  Mobile  to  recorer 
opoD  tbe  bonds  that  had  been  inraed  by 
the  former  mnnlclpality,  tbe  coart  held 
that  the  port  of  Mobile  was  tbe  legal  suc- 
cesBor  of  the  city  of  Mobile,  and  liable  for 
Its  debts,  saying:  "  Where  tbe  legislature 
of  a  state  has  given  a  local  community, 
living  within  deelgnated  bonndarlea,  a 
municipal  organization,  and  by  a  enbse- 
quentact  or  series  of  acts  repeals  its  char- 
ter and  dIsaolTflB  the  eorporatioii,  and  In- 
corporates BQbiftaDttally  tbe  aame  people 
as  a  municipal  body  under  a  new  name, 
for  the  same  general  purpose,  and  the 
great  masa  uf  the  taxable  property  of  the 
old  corporation  Is  included  within  the 
limits  of  the  new,  and  the  property  of  tbe 
old  eorporatfon  used  lor  public  purpoaeB 
IB  transferred  without  coosIdwatlOD  to 
the  new  corporation  for  the  same  public 
uses,  the  latter,  notwithstanding  a  great 
reduction  of  Its  corporate  limits,  la  tbe 
successor  in  law  of  the  former,  and  liable 
tor  Its  debts;  and.  If  any  part  of  the  cred- 
itors of  the  old  corporation  are  left  with* 
9ut  proTlsloo  for  the  payment  of  their 
claims,  thsy  can  enforce  satlalactlon  out 
of  the  new. "  See,  also.  Amy  v.  8elma,  77 
Ala.  103;  Mllner's  Adm'r  t.  Pensacola,  2 
Woods,  632;  Hill  t.  City  of  Kahoka,  85 
Fed.  Rep.  32;  Amy  t.  Watertown,  180  U. 
8.  320,  9  Sup.  Ct.  Rep.  537.  We  are  of  the 
opinion  that  tbe  holder  of  the  bonds  In 
question  has  at  no  time  since  the  1st  day 
ot  July,  1874,  been  prevented  by  a  "stat- 
utory prohibition  "from  bringing  an  ac- 
tion to  recover  tbe  amonnt  of  the  bonds, 
and  also  that  tbe  corporations  which 
were  created  by  the  acts  ol  1858  and  IMS 
were  respectively  In  law  the  successor  of 
tbe  corporation  that  issued  the  bonds* 
and  liable  to  be  sued  thereon. 

It  could  not  have  been  the  Intention  ot 
the  l^islature  by  the  act  of  March  23, 
1864,  to  extend  tbe  time  for  refunding  the 
Indebtedness  of  tbe  city  beyond  the  time 
within  which  an  action  upon  that  indebt- 
edness could  have  been  commenced.  At 
tbe  date  of  that  act  more  than  10  years 
remained  before  the  maturity  ot  tbe  bonds 
in  question.  Tbe  bonds  beld  by  the  peti- 
tioner had  no  fund  provided  for  their  re- 
demption, but  were  dependent  solely  upon 
the  faith  and  credit  of  the  city.  The  act 
of  1864  gave  to  tbe  holder  of  these  bonds 
the  privilege  of  exchanging  them  tor  other 
bonds  bearing  alower  rate  of  interest,  but 
secured  In  their  payment  by  the  fund  pro- 
vided therein  for  their  rwlemptlon.  An 
option  was  thus  extended  to  the  holder  ot 
such  bonds  to  make  the  exchange,  and 
this  option  could  be  exercised  at  any  time 
during  tbe  life  ot  the  bonds.  A  failure  on 
bis  part  to  present  them  to  the  board  of 
trustees  and  demand  the  Issuance  ot  new 
bonds  in  their  place  until  after  they  had 
become  barred  by  tbe  statute  of  limita- 
tions, would  give  to  the  board  the  right, 
K  they  chose  to  exercise  it,  of  refusing  to 
Issue  new  bonds  therefor  npon  this 
ground.  A  mnnicipal  corporation  has 
the  legal  right  to  avail  itself  of  the  defense 
otthe  statutes  of  limitations  as  fully  as 
any  other  debtor.  It  is  a  privilege  per- 
sonal to  the  debtor,  and  whenever  la  any 
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legal  proceeding  It  Is  Invoked  by  the 
debtor  the  court  Is  compelled  to  recognise 
It  as  a  proper  defense.  This  defoise  Is 
pleaded  In  the  present  proceedlnic,  and.  aa 
we  have  before  shown,  to  sostalned  by 
tbe  facts,  and  must,  therefore,  be  held 
sufficient.  The  Judgment  and  order  ap- 
pealed from  are  affirmed. 

WecoQcur:  Db  Havbn.J.;  Sbabpstkih, 
J.;  Oabouttb,  J.;  Patbbson,  J. 

McFabland,  J.  Iconeor  In  the  Jadv- 
ment. 

Bbattt,  O.  J.,  being  dtaoaallfled,  took 
no  part  In  tbe  foregoing:  deoslon. 

  (S9  Cal.  SM) 

FiSHKS  T.  Bovthbbn  Pac.  B.  Cow  (No.  H- 
130.) 

(Supreme  Court     CaiifonOa.   June  %  IBOl.) 

OaBRIBIU — UlXBD  TUIHB — iHJUItT  tO  PuSBHSn 
— NtQUOBNOB  —  MiDICAL  EXPSBT  —  CkOSS-£z- 

AJUHATIOII. 

1.  In  an  action  aniiist  s  railroad  oompany 
for  injuries  reoeived  by  a  passenger  on  a  mixed 
train  through  the  alleged  Diligence  ot  the  traio- 
men  In  roapHng  tbe  parts  of  the  train,  the  court 
Instmoted.  In  the  Unguiige  of  Civil  Code  CaL  | 
21O0,  that  *a  ndhroad  oarrying  passengors  paying 
fare  must  use  the  atmost  care  and  dUlgenoe  for 
their  safe  carriage,  and  most  ]ffov1de  everything 
necessary  for  that  purpose, "  bat  omitted  the  oon- 
cludlng  words  of  the  seotion,  "and  must  «xe^»ft 
to  that  end  a  reasonable  degree  of  skill. "  ifeld, 
that  the  omission  did  not  Injure  defendant,  as  tne 
omitted  part  simply  added  to  tbe  requirement  of 
diligenoe,  skill  in  using  it,  and  tbe  iostraotion 
as  given  did  not  Ignrare  or  take  from  the  Jury  the 
ooniideration  of  any  evldenoe  or  atgument  rebat- 
ting  the  presnmpCkn  of  negligence  created  by 
plaontifC**  evidence. 

9.  On  the  cross-examination  of  a  medical  ex- 
pert the  reading  of  statements  from  medical 
works,  and  asking  the  witness  If  he  agrees  with 
the  authors,  cannot  be  allowed  where  the  Btate> 
ments  are  evidently  Intended  as  evidence  to  sot- 
tain  the  theofv  of  ue  par^  cross-examining,  and 
not  to  affect  the  oompetenoy  of  the  witnesa  or  tks 
valoe  of  his  testimony. 

Commissioners*  decision.  In  bank.  Ap- 
peal  from  superior  court,  Stanislans  coun- 
ty; WiLLiAu  O.  MiNOB.  Judge. 

W.  B.  Dudley,  tor  appellant.  D.  AT.  iM- 
maa,  for  respondent. 

TBMPI.B,  C.  Appeal  from  Judgment  and 
ovAer  denying  defendant's  motion  for  a 
new  trial.  Action  for  damages  through 
alleged  negligence  of  defendant,  a  common 
carrier  of  passengers  for  hire.  On  the  29tb 
ot  August,  1889,  defendant  was  operating 
a  railroad  between  Oakdale,  In  tbe  coun- 
ty of  Staoialans,  and  btockton.  On  that 
day  plaintiff  purchased  a  ticket  at  the 
office  in  Oakdale,  and  Immediatel.v  board- 
ed the  train  for  Stockton.  The  train  was 
composed  ot  one  empty  box-car,  eight 
empty  gravel-cars,  two  loaded  box-cars, 
and  a  passenger-car.  It  was  a  regular 
train,  principally  for  fright,  but  bablta* 
ally  carried  passengers,  and  tickets  were 
always  sold  at  the  ticket-offlco  for  this 
train.  It  is  shown  to  have  been  so  mn 
for  a  period  of  fonr  years  before  the  in- 
juries complained  of.  At  this  time  there 
were  some  14  passengers  on  tbe  train.  At 
a  place  called  "  Burnett's  Station, "  where 
there  was  a  gravel-pit,  ttw  train  mads  a 
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stop  to  exchange  Its  eiffht  empty  gravel - 
care  tor  Dine  loaded  gravel-care.  To  ac- 
eompUata  tbla,  the  engine,  the  empty  box- 
ear,  and  the  gravel-cara  separated  from 
the  other  cars,  ran  up  the  main  track  past 
the  switch,  leaving  the  two  loafled  box- 
cars and  the  passonger-car  with  brakes 
net,  there  being  an  up-grade  at  this  place. 
After  getting  lid  of  the  empty  cars,  the  en- 
glue  with  the  empty  bux>car  was  coupled 
to  nine  loaded  gravel-cars,  and  they  were 
let  down  the  grade  by  gravitation  alone, 
withoat  steam,  to  the  part  of  the  train 
which  had  been  left  on  the  grade  with 
brakeH  set.  A  conductor  and  two  brake- 
men  were  In  charge  of  the  train,  but  the 
conductor  and  one  brakemau  had  ridden 
the  empty  cars  into  the  pit.  The  other 
brakeman  turned  the  switch  to  pnt  the 
train  back  npon  the  main  track,  and  then 
}um)>ed  upon  the  engine  or  tender,  so  that 
there  were  no  bmkemea  on  either  part  of 
the  two  portions  of  the  train  to  be 
coupled,  no  conductor  to  superintend, 
and  no  person  between  the  two  parts  to 
beeonpled.  There  was  what  was  called 
a  "left-hand*  corve;  and  the  conductor 
could  not  see  either  the  end  of  his  portion 
of  the  train,  or  the  cars  to  be  taken  on. 
The  fireman  from  the  left-hand  side  could 
see  and  gave  signals  to  theenglneer.  Tbe 
cnrs  had  to  be  let  down  the  grade  some 
seven  or  eight  hundred  feet,  and  between 
the  engine  and  the  space  were  the  nine 
graTel-cars  and  the  empty  box-car,  about 
three  hundred  feet  of  tbe  train.  Dpon  rn- 
veiving  the  signal  "one car. "meaning  that 
there  was  the  length  of  one  car  between 
the  parts  to  be  coupled,  the  engineer,  as 
he  testified,  put  all  the  brakes  on,  and  left 
nothing  undone.  He  had  all  necessary 
appliances  In  good  order.  There  was, 
bowever,  a  violent  Jar  at  tbe  coupling, 
which  threw  the  plaintiff  from  his  seat, 
diagonally  across  tbe  car,  some  three  or 
four  feet,  hitting  a  stove  with  his  left  side. 
He  fell  upon  his  back,  and  was  partially 
unconscious  for  a  time,  receiving,  as  he 
claims,  very  serious  Injury.  The  defend- 
ant claims  that  this  was  not  a  passenger 
train,  but  a  freight  train,  with  a  caboose 
car  attached,  that  r^cular  passenger  cars 
were  run  upon  tbe  road  tor  which  plalntitTs 
ticket  wonid  have  been  good;  that  It  Is 
more  rilfflcult  to  manage  freight-cars,  and 
the  exigencies  of  eucb  a  train  expose  It  to 
some  peculiar  dangers,  and  render  the 
same  care  Impracticable;  and  that  It 
should  not  be  expected  that  there  would 
be  the  same  completeness  in  equipment  as 
on  purely  passenger  trains.  These  views 
are  presented  as  objections  to  an  instruc- 
tion given  at  tbe  Instance  of  plaintiff,  as 
follows.  "The  court  instructs  you  that 
the  law  of  this  state  Is  that  a  railroad 
company  carrying  passengers  paying  tare 
most  use  the  utmost  ca  re  and  diligence  for 
their  aafe  carriage,  and  must  provide  ev- 
erything necessary  tor  that  purpose. "  The 
langange  is  taken  from  section  2100  Civil 
Code,  omitting  tbe  concluding  words  of 
ttaesection:  '*And  must  exercise  to  that 
end  a  reasonable  degree  of  Rktll."  It  Is 
claimed  that  these  words  constitnted  an 
important  qunllficntion  of  the  rule,  rva- 
derlng  It  Incmnbentupon  tliedefendant  to 
provide,  not  every  possible,  or  even  the 


best  possible,  contrivance  forthe  purpose, 
bmt  only  to  exercise  a  reasonable  skill  to 
thatend,  and  that  the  instruf^tion  Ignored 
In  part  the  theory  of  the  defense:  (1) 
That  the  Jar  resulted  not  from  careless- 
ness, but  because  the  practical  operation 
of  this  train  in  which  plaintiff  chose  to 
ride  demanded  that  It  be  mannged  and 
equipped  not  as  a  passenger  but  as  a 
freight  train :  (2)  the  Jar  was  only  sneh  as 
was  to  be  expected  npon  a  freight  train; 
and  (8)  that  the  amount  of  care  consist- 
ent  with  tbe  operation  of  such  a  train  was 
exercised. 

I  know  of  no  principle  by  which  the 
statute  can  be  limited  so  as  not  to  apply 
to  all  carriers  of  passengers  for  hire.  If 
one  insists  on  going  by  a  train  which  does 
not  habitually  carry  passengers,  a  differ- 
ent rale  may  prevail.  Of  coarse  the  differ- 
ent conditions  attending  tbe  running  of  a 
freight  train  are  proper  matters  to  be 
taken  Into  consideration  In  determining 
whether  there  has  been  negligence.  It 
was  proper  tor  the  Jury  to  take  into  con- 
sideration the  fact.  It  it  were  so,  that  In 
the  coupling  of  loaded  freight  cars  snch 
violent  Jerks  and  Jars  are  likely  to  occur, 
and  might  happen  without  negligence, 
and  also  that  the  practical  oiwratiou  of 
the  train  required  that  It  be  equipped  as  a 
freight  ratner  than  as  a  passenger  train; 
but  certainly  tbe  Increased  difficulty  did 
not  justify  any  remission  of  diligence  and 
care.  This  train's  regularly  carrying 
freight  and  passengers  rendered  the  com- 
pany liable  tor  the  full  degree  of  diligence 
enjoined  by  the  statute.  It  cannot,  1 
think,  be  held  that  the  omitted  clause  re- 
quiring the  exercise  of  a  reasonable  degree 
of  skill  in  providlnsr  everything  necessary 
for  the  safe  carriage  of  passengers  refers, 
as  applied  to  the  facts  of  this  case,  to  the 
use  of  the  freight  train  forthe  purpose 
of  carrying  passengers.  If  so,  it  would 
seem  to  prohibit  the  use  of  such  train  al- 
together, it  it  is  conceded  that  It  cannot 
be  made  as  safe  fur  that  purpose  as  a  pas- 
senger train.  The  qualification  is  not,  as 
connael  seem  to  contend,  that  only  rea- 
sonable diligence  need  be  used,  but  tore- 
quire.  In  addition  to  diligence,  skill  In 
providing  what  is  necessary.  Section  2101 
of  theClvIl  Code — the  nextsectlon— enjoins 
the  carrier  to  provide  safe  and  fit  vehicles, 
and  declares  he  Is  not  excused  for  default 
in  this  respect  by  any  degree  of  care. 
Common  sense  teaches  us  that  these  sec- 
tions must  not  receive  a  construction  so 
absolute  as  to  practically  prohibit  rail 
road  passenger  traffic,  or  such  a  useful 
and  common  convenience  as  a  mixed  or 
accommodation  train;  but  to  find  any  let- 
ting down  of  tbe  standard  of  diligence,  li^ 
the  omitted  clause  Is  to  impart  a  meaning 
diametrically  opposed  to  Its  manifest  in* 
tent,  which,  as  stated,  simply  adds,  to 
the  requirement  of  diligence,  skill  In  the 
use  of  It.  The  reasonable  rule  would, 
therefore,  seem  to  be  that  those  who 
travel  on  mixed  trains  assume  the  extra 
risk  necessarily  Incident  to  such  trains  or 
tlietralBc;  the  carrier  using  such  diligence 
and  care  as  tbe  (.lode  requires  ou  passen- 
ger trains,  so  far  as  such  care  is  possible 
and  reasonably  consistent  with  the  freight 
business.  Tbe  injury  was  not  claimed  to 
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hare  resulted  from  the  failure  to  provide 
everything  neceHaary.  The  sole  Issue  as 
to  negligence  was  In  regard  to  tbe  manner 
of  coupling  thn  two  parts  of  tbe  train  at 
Burnett's  Station,  apd  the  Jury  were,  in 
substance.  BO  lostrncted,  at  the  instance 
of  plaintiff.  I  cannot  see,  therefore,  how 
the  omitted  clause  could  have  helped  the 
defendant,  or  that  tbeinstructionas  given 
IgQored  or  took  from  the  Jury  the  consid- 
eration of  any^vidence  orargunientrebut- 
ting  the  preHumptlon  of  negligence  created 
by  plaintiff's  eviden«e 

On  crosH-examlnittlon  of  Woolsey,  a 
witness  called  as  an  expert  by  defendant, 
plaintiff's  counsel  was  allowed,  against 
the  objection  of  defendant,  to  readstate- 
nients  from  medical  worliB.and  to  ask  tbe 
witneoH  if  he  agreed  with  the  autbors. 
This  is  AAslgned  aserror.  Plalntiff'sconn- 
ael  defends  tbe  ruling  here  no  twogruunds: 
(1)  That  the  witness  on  his  direct  exam- 
ination testified  tocerttiin  medical  opin- 
ions, and  supported  his  statements  Liy  the 
assertion  tliat  they  conformed  to  tbe  au- 
thority of  medical  worlts,  and  be  claims 
that  the  rule  is  that  If  the  wituess,  either 
In  direct  or  cruss-ezamlnatloo*  relies  fn 
any  manner  upon  tbeaathurltj  of  medical 
works,  generally  or  specifically.  It  is  prop- 
er cross-examination  toconfront  b'tn  with 
tbe  works  upon  wbicb  be  relies,  to  show 
that  his  understanding  ot  theku  Is  Incor- 
rect, or  to  contradict  blm;  and,  (2)  that 
it  is  proper  cross-examination  to  test 
tbe  competency  ot  tbe  witness  aa  an  ex- 
pert, or  tbe  value  of  bis  opinions. 

A  careful  examination  of  tbe  evidence 
hattconvlnced  me  that  the  rulings  com* 
plained  of  cannot  be  defended  upon  either 
of  these  gruinids.  though  tbe  legal  propo- 
silion  be  admitted.  As  to  tbe  first,  it  is 
plain  that  some  of  tbe  extracts  read  have 
no  reference  to  any  opiuiona  of  tbe  wit- 
ness, which  he  sought  to  sustain  by  a  ref- 
erence to  medical  writers,  either  generally 
or  specifically,  except  In  respunae  to  a  dl- 
reet  question  by  plaintiff  referring  to  uucb 
writers.  As  to  the  second  ground,  it  is 
not  so  plain.  The  value  of  an  effectire 
cross-examination  as  a  means  of  showing 
the  iacoinpetcncy  of  a  witness  or  his  lack 
of  inbtgrlty  and  the  true  value  ol  his  testi- 
mony, can  hardly  be  overrated ;  and  this 
is  true  In  a  special  sense  as  to  expert  testi- 
mony, where  the  party  may  choose  from 
tbe  body  of  a  profesainn  those  whose  oplu- 
iuns  are  most  favorable.  It  Is  quite  nat- 
ural, and  certainly  common,  for  one  called 
aa  an  expert  to  enhance  hiB  authority  by 
his  power  ot  self-assertion;  and  there  IB 
reason  to  fear  that  tiiene  opinions  are 
not  always  as  Impartial  and  indifferent 
aaii  judicial  utterance  sliould  be.  While 
it  is  to  be  regretted,  if,  In  the  proper  exer- 
cise of  tbe  rigiit  of  cross-examlnation.it 
ebali  appear  that  certain  medical  writers 
of  repute  differ  from  the  witness,  and  so  a 
party  will  get  tbe  benefit  of  unsworn  testl> 
mony.  still  this  evil,  unavoidable  In  the 
nature  <if  things.  Is,  In  my  opinion,  not  nt 
all  commenKurate  with  that  whicii  would 
deprive  a  party  In  such  a  case  of  the  best 
toucbutoue  known  to  legal  science,  by 
which  to  estimate  the  value  of  testimony. 
And  If,  on  general  prlncipleSf  sach  quea- 


tiona  are  legitimate  on  cross  -examination, 
I  do  not  see  bow  a  party  can  t>e  deprived 
of  his  right  because  such  evil  consequences 
may  follow.  All  the  works  on  medical 
Juriaprndence  which  I  have  examined  seem 
to  sustain  thlB  position;  and  some  caBeB, 
although  they  are  not  uniform.  Broad- 
bead  T.  Wlltae,  S5  Iowa,  429;  Insurance 
To.  T.  Ellis,  89111.  516;  Rlpon  v.  Bittel.  30 
Wis.  614;  Pinney  v.  Cahlll.  48  Mich.  .584, 13 
N.  W.  Rep.  862;  State  v.  Wood.  53  M.  H. 
484.  But,  since  consequences  arc  likely  to 
follow  wbicb  admittedly  Bboald  be  avoid- 
ed If  possible,  Bueh  examination  should  be 
strictly  limited  to  this  one  purpose  for 
which  only  it  can  be  permitted.  I  think 
no  fair-minded  person  can  closely  study 
this  record  without  being  convinced  that 
tbn  evidence  was  not  put  In  with  any  such 
purpose.  No  doubt  counsel  offered  it  un* 
der  tbe  Impression  that  It  was  justified  aa 
inconsistent  with  opinions  which  the  wit> 
ness  had  claimed  were  sustained  by  medi- 
cal authorities.  I  have  shown  that  the 
claim  cauiiot  be  sustained  on  tbatgronnd. 
In  tact,  although  tbe  witness  took  issne 
with  some  statements  read,  tbey  caunut 
fairly  be  said  to  contradict  hlB  evidence 
in  any  respect.  They  were  evidently  In- 
tende'l  as  evidence  tor  the  plalntitr  to  sus- 
tain his  theory  ot  the  case,  and  not  to 
afiect  the  competency  of  the  witnesaor  tbe 
value  of  his  testimony.  As  It  seems  to  me 
a  new  trial  must  be  granted  for  thiserror. 
It  becomes  unnecessary  to  review  thcother 
assignments.  Tbe  Judgment  and  order 
should  be  reversed,  and  a  new  trial 
granted. 

We  concur:  Fitzoebald,  0.;  Fogtb,  0. 

Per  Cduiah.  For  tbe  reaacmB  given  In 
tbe  foregoing  nplnlou  the  Judgment  and 
order  are  rerenw).  and  a  new  trial  grant- 
ed :  and  tlte  court  Is  further  of  tbe  opinion 
that  the  amount  ot  the  verdict  waa  ex- 
cessive. 

D£  Havign,  j.  Iconcurinthe  Judgment. 
The  court  erred  In  permitting  the  attnr- 
ney  for  the  plaintiff,  upon  the  cross-exami- 
nation of  tbe  witness  Dr.  Woolsey,  to  read 
extracts  from  certain  medical  books,  and 
then  ask  thewlCnesa  whether  he  agreed 
with  the  same  or  not.  Marehall  y. 
Brown,  50  Mich.  148,  15  N.W.  Rep. 55;  City 
of  Blonraingttm  v.Shrock,  110  111.22;  Rog. 
Exp.  Test.  §§  181, 182.  It  la  not  permissi- 
ble on  croas-examinntlou  Co  call  tbe  at^ 
tention  of  such  a  witness  to  what  Is  said 
on  the  Bubject  to  which  he  is  testifying  by 
standard  works  for  the  purpose  of  testing 
his  general  knowledge  or  competency  aa 
an  expert.  It  has  been  held,  however, 
that,  when  an  expert  aaaerts  that  bis  opin- 
ion agrees  with  a  particular  author,  it  is 
not  improper  to  call  hisattentlon  to  wliat 
tlint  particular  author  says  for  the  par- 
pose  of  contradicting  him.  But  there  waa 
nothing  In  the  evidence  of  Dr.  Woolsey  to 
Justify  reading  to  him,  and  in  the  presence 
of  tbe  Jury,  the  extracts  referred  to,  ff^r 
any  such  purpose.  I  think,  also,  that  as 
the  evidence  does  not  eatabltsb  a  case  for 
punitive  damages  the  sum  awarded  by  tba 
verdict  is  excesatve. 
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Fox  et  al.  v.  Tat  et  a!.  (No.  12,817.) 
(ffuprmne  Oomt  of  OaWornia.  Hay  80, 18»t) 

SzaODKMU-^blABlLnT  AB  TRU8TBa»— lAIITATIOm 

1.  An  exeoator  who  takes  posseMion  of  asserts 
beloE^Eg  to  the  estate,  and  gives  to  his  oo^eo- 
utors  a  note  secured  b;  mortgage  for  the  amount, 
is  a  trustee  of  the  fond,  and  the  st«tate  of  Umit- 
ations  will  not  run  in  his  favor  until  there  is  an 
express  repodiation  by  Urn  of  the  trost 

8.  The  fact  that  anch  necntor  was  appointed 
in  a  foreign  Jorisdiction  does  not  affect  ms  rela- 
tion to  the  estate  as  trustee;  for  though  be  oonld 
not  bv  virtue  of  such  appointment  enforce  the 
collection,  in  another  Jmisdlotion,  of  the  assets 
belcmglng  to  it,  yet,  where  they  come  into  his 
hands  by  volnntary  payment,  they  are  reoeivad 
in  bis  capacity  as  trustee,  and  that  relatlMiahlp 
is  not  altered  by  his  giving  his  own  note  and 
mortgage  for  the  amount 

8.  The  co-execQtors  appointed  in  a  foreign 
jurisdiotion,  to  whom  Uie  note  and  mortgage 
were  given  aa  trustees,  oan  proseonte  an  amoB 
in  that  capacity  to  foreolose  the  mortgage  with- 
out taking  out  ancillairlettarsof  ad2niDi»tratiotL 

i.  Under  the  provision  of  Code  Civil  froo. 
Cal.  S  463,  that  statements  of  new  matter  in  the 
answer  must  be  deemed  oontroverted,  matters 
In  avoidance  of  the  bar  of  limitations  will  be 
deemed  to  have  been  pleaded  in  reply  to  afflrma- 
tive  mattan  <u  Um  aal^act  aUagoa  la  tha  an- 
swer. 

Afflrming  9i  Fao.  Rep.  886. 
In  bank.  On  rebearlnjc. 

PbsCubiav.  After  hearing  In  bank  and 
farther  conslderatlun  of  the  case,  we  an 
satiefled  with  tbe  conclusion  reached  In 
department  1,  and  with  the  opinion  then 
delivered  by  Jastice  Paterson.  24  Pac. 
Rep.  866.  The  matters  upon  which  the 
irtalntitfli  rely  to  relieve  ttaem  from  tbe  bar 
of  the  statnte  ot  limitations  may  be 
desmed  to  have  been  pleaded  In  ansirer  to 
the  aiflrmatlTe  matters  alleged  In  the 
answers  of  the  defendants.  There  b^n^ 
no  replication,  such  afflrmatlve  matters 
are  taken  as  controverted.  Section  463, 
Code  C^rll  Proc.  The  ludgment  and  order 
are  reversed,  and  tbe  cause  remanded  for 
a  new  trial. 

»  Cal.  9U  — — 

Haioht  et  al.  t.  Vallbv  et  al. 
(No.  18.038.) 

(Supreme  Court  of  Ctd^omiit.  Hay  S7, 189L) 
Bn<misiiT— CfHmjoniro  lasTBuonoiis. 
1.  In  ejectment,  where  the  defense  is  that 
pl^ntifls*  ancestor  oonvayed  tbe  premises  to  de- 
fendants* grantor  by  a  deed  which  plaintiffs 
claim  was  forged.  It  Is  error  to  instruct  that  a 
forged  deed  Is  void,  and  confers  no  ri^ts,  **ez- 
oept,  if  duly  recorded.  It  is  constructive  nouoe  of 
that  fact." 

9.  In  determining  whether  plalntlflfe'  anoss- 
tcv  esecnted  th«  deed  olaiaiau  to  have  been 
forged,  the  jnir  may  properly  consider  tbe  sub- 
sequent  conduct  of  the  ancestor,  and  whether  he 
ever  made  any  claim  to  the  property,  or  Its  pos- 
session, paid  taxes  and  assessments,  or  made  any 
other  assertion  of  ownership. 

8.  Instructions  assigning  several  different 
dates  from  whioh  Om  statute  <tf  limitations  will 
begin  to  nm  against  a  party  are  oonflietliig  and 
cwrfeaiag,  and  ocmaUtate  reversible  error. 

Department  2.  Appeal  from  superior 
eonrt,  city  and  county  ol  San  Francisco; 
T.  K.  Wilson,  Judge. 

Taylor  A  Haffbt,  for  appellants.  Wil- 
Bon  Jt  f^ilaoa,  XCope,  Boyd  d  Fttteld,  of 
eonns^,)  for  respondenta. 
v.26F.no.l4-'57 
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Sharpbtsin.  J.  This  Is  an  action  o( 
ejectment,  and  one  ot  the  d^enineB  to  the 
actltm  Is  that  the  plalntltte'  ancestor  con- 
veyed thedemanded  premleestothe  grant- 
or of  the  defendants.  Another  defense  Is 
that  the  acttuo  Is  barred  by  the  statute  of 
limitations.  The  verdict  and  Judgment 
were  In  favor  of  the  defendants,  and  tbe 
plaintiffs  appeal  from  tbe  Jndgrnent  and 
order  denying  their  motion  tor  a  new  trial. 
The  exceptions  relied  on  here  are  to  cer- 
tain instructions  elven,  and  the  refusal  to 
sive  certain  other  Instrnctlons  requested 
br  plaintiff  to  be  eiven. 

Plaintiff  requested  the  court  to  instruct 
the  Jury  that  "a  forged  deed  conveys  no 
right,  title,  or  Interest;  It  is  absolutely 
void,  and  as  though  never  made."  The 
court  r^sp>d  to  give  It  as  requested,  but 
In  lieu  thereof  gave  the  following:  "A 
forged  deed  conveys  no  title,  right,  or  In- 
terest; It  IsabBolutely  void,  and  as  though 
never  made,  except.  If  duly  recorded,  it  Is 
conatmctive  notice  of  thrit  fact."  The  lat- 
ter claase  ot  this  Instruction  Is  d^^arly  er^ 
roneons,  and  Is  Inconsistent  with  another 

fiart  of  the  charge.  In  which  the  Jury  were 
nstmcted  that  "no  legal  effect  can  bo  pro- 
duced upon  the  rights  of  the  parties  by 
recording  a  forged  lustrument. " 

Another  Instruction  excepted   to  by 

{>lalntitrs  reads  as  follows:  "If  you  flud 
rom  the  evidence  that  tbe  said  Joseph  M. 
Brown,  the  ancestor  of  plaintiffs,  was  not 
In  possession  of  the  property  In  question, 
or  any  pnrt  thereof,  from  and  after  the 
ISth  day  of  December,  1860,  or  from  any 
other  period  prior  to  the  4tb  day  of  March, 
1861,  to  the  time  of  his  death,  November, 
2, 1S94,  and  that  during  that  time  the  de- 
fendants, or  their  grantors,  or  those  un- 
der whom  they  claimed,  were  In  the  open, 
notorious,  continuous,  and  exduRlve  pue- 
aesslon  of  said  property;  and  that  defend- 
ants, and  thoHC  underwbom  they  claimed, 
continued  such  posBesHlon  for  the  period 
oftlve  years,  and  during  all  of  said  time 
were  claiming  to  own  the  same  advernely 
to  all  other  persons,  and  exc1u»Ive  of  nay 
other  right, — then  your  verdict  ahoiild  be 
for  the  defendants,  notwithstanding  that 
the  children  of  said  Brown  were  minora  at 
the  time  of  his  death.  * 

Another  Instruction,  which  appellants 
claim  to  be  In  conflict  with  the  one  lent 
above  quoted,  reads  as  follows :  "  Tbe  an- 
cestor of  the  plaintiffs,  that  Is,  Joseph  M. 
Brown  had  died  on  the  2d  day  of  Novem- 
ber. 1864,  nearly  two  years  prior  to  the 
20th  of  August.  1866,  so  that  I  InHtruct 
you  that  the  statnte  of  limitations,  with 
reference  to  tbe  laud  In  controversy,  did 
not  commence  to  run  agniiist  hlui  during 
his  Ilfe-tlme.  And  Inasmuch  astheRtut- 
nte  of  limitations  did  not  curamcnce  to 
run  in  bis  lUe-tlme,  and  did  not  commence 
to  run  against  his  children  nntll  the  20th 
day  ot  August.  1866,  and  Inasmuch  as  nei- 
ther of  the  children  had  reached  the  ase  ol 
majority  tlve years  prior  to  the  commence- 
ment of  this  action,  I  Instruct  you.  as  a 
matter  of  law,  that  ths  defeuHo  ot  the  de- 
fendants as  MgaluHt  either  ot  tbe  children, 
and  that  whatever  testimony  bae  been 
given  before  you  respecting  the  occupancy 
or  possesalou  of  the  land  In  controversy 
lor  the  purpose  of  estabUabintf  an  advema 
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poHsesslon,  mast  b«  dlaregarded  In  your 
aeternilnatlon  of  tbe  rights  o{  the  plaln- 
UttB  other  than  the  representatlre  ol  Jo- 
sephine D.  Brown,  tbe  widow  of  Joseph 
M.  Brawn."  There  la  another  Instruction 
which  Is  clearly  Inconsistent  with  the  one 
first  above  quoted.  It  Is  as  follows:  "As 
I  have  before  stated  to  you,  the  statute  of 
Umltntlona  could  not,  In  any  event,  hare 
run  with  respect  tothelandlncontroverHy 
until  the  Ist  6ay  ot  July.  1864."  Thus  tbe 
Jary  were  tnatrncted  that  the  statute  of 
limitations  might  have  commenced  run- 
ning In  1860,  it  the  plaintiffs'  ancestor  was 
not  then  In  possession  ot  the  land ;  and 
that  the  statute  ot  limitations  could  not 
have  run  with  respect  to  the  land  In  con- 
troversy until  tbe  Ist  day  of  July,  1861; 
and  that  It  did  not  commence  to  run 
agaluHt  the  children  of  Brown  until  the 
SOtb  day  of  April,  1S66.  That  two  of  these 
Instructions  contradict  a  third  Is  ap- 
parent. That,  taken  together,  they  are 
confusing,  is  also  apparent.  In  Brown  v. 
McAllister,  39  Cal.  573,  the  court  said: 
"  Wbere  the  Instructions  on  a  material 
point  are  contradictory,  it  is  impossible 
for  the  Jury  to  decide  which  should  pre- 
vail, and  it  Is  equally  impossible,  after  the 
verdict,  to  know  that  the  Jury  was  not 
Inflnenced  by  that  InHtructlon,  which  was 
erroneous,  as  the  one  or  the  other  must 
necessarily  be,  where  the  two  are  repug- 
nant. "  That  it  Is  a  aufflclent  ground  tor 
revprslng  a  judgment  has  frequently  been 
held.  People  v.  Valencia,  48  Cul.  552;  Mc- 
Creery  v.  Bverdlng.  44  Cal.  246:  Cbldester 
V.  People's  Ditch  Co.,  63  Cal.  57;  Bank  of 
Stoclf:ton  v.  Bllren,  Id.  708;  People  v. 
Wonff,  &4Cal.l64;  Asrnirre  v.  Alexander,  68 
Cal.  26. 

Another  instruction  excepted  to  was 
that,  in  determining  the  question  as  to 
whether  Joseph  M.  Brown,  the  ancestor 
of  plaintiffs,  executed  and  acknowledged 
the  deed  which  purported  to  have  been 
executed  to  said  Henry  P.  Hulbert,  the 
Jury  had  a  right  "  to  take  into  considera- 
tion the  subsequentcunductol  said  Joseph 
M.  Brown  during  his  ilfe-tlme,  and  wheth- 
er he  ever  atter  the  date  ot  said  deed  set 
up  any  claim  to  the  property,  or  made 
any  claim  upon  the  parties  in  posaesAlon  ot 
the  same,  tor  the  delivery  ot  possession  to 
him.  or  paid  the  taxes  or  street  aseess- 
menta  on  the  same,  or  did  any  other  act 
asserltng  ownership  over  the  property 
during  his  life-time,  after  the  date  of  said 
deed."  We  think  this  Instruction  correct. 
The  evidence  upon  which  it  was  based  is 
not  set  ou  tin  the  transcript,  bat  tiie  state- 
ment In  it  is  that  defendants  Introduced 
evidencewhich  tended  to  prove  "that  said 
deed  purporting  to  have  been  executed  by 
said  Joseph  M.  Brown  to  said  Hulbert 
was  tbe  genuine  deed  of  said  Brown." 
We  think  testimony  ot  such  conduct  on 
the  part  of  Brown,  as  the  court  In  the  in- 
struction specifies,  would  have  a  tendency 
to  prove  the  genuineness  ot  the  deed  which 
purported  to  be  executed  by  him,  and 
therefore  we  cannot  presume  that  such 
evidence  bad  not  been  introduced.  We 
cannot  presume  error,  and  In  this  instance 
none  is  shown.  The  exception  to  this  In- 
struction is  overruled.  The  Instruction 
Slvsn  in  regard  to  expert  testimony  is  not, 


In  our  opinion,  erroneous.  Tbe  exception 
to  that  Instruction  is  overruled.  But  for 
errors  before  pointed  out  tbe  Judgment 
and  order  denying  tbe  motion  for  a  new 
trial  must  be  reversed.  Jadgment  and 
order  reversed. 

Weeoncnr:  McFabl.and,J.;  Db Haww, 

J. 


  (89  Cal.  S8) 

ScOTT  T.  Jackson.  (No.  12.912.) 
(Supreme  Court  of  California.  Hay  27,  USL) 
Bala  or  Fatbhts— AssiamcBirr— EviDBiToa. 
1.  In  SQ  action  for  the  price  of  liters  patent 
which  were  sold  to  a  rival  manafactorer,  awl 
were  to  b«  assigned  as  soon  as  the  patentee  had 
effected  certain  cettlementfe  with  other  parties, 
but  which  were  not  saslgned  until  nearly  tbree 
yean  thweafter.  It  aaptaxed  that  the  paten  ta  were 
delivered  to  defendant,  and  held  dv  him,  and 
that  plaintiff  ceased  to  manafaoture  thereunder, 
and  entered  defendant's  employ.   Held  Bufflcieat 
to  aaimort  a  finding  that  the  deli^  in  making  tbe 
formal  aasigument  was  aoqniesoed  In  by  iioth 
parties. 

a.  Where  the  pnrohaaer  of  patents  tates  and 
retains  possession  thereof,  and  derives  the  same 
benefit  as  if  they  had  been  formally  assigned, 
and  both  parties  set  aslf  they  had  l>een  assigned, 
the  purchaser  cannot  complain  that  the  fcM'mu 
assignments  were  tendereo  after  one  of  the  pat- 
ents had  expired. 

In  bank.  Appeal  from  snperior  coart, 
city  and  county  of  San  Francisco;  Jomr 
F.  Finn,  Judge. 

M.  A.  Wb6»tott,  for  appellant.  Sotimer 
Jk  Boone,  for  respondent. 

Fatbksom,  J.  This  is  an  action  to  re- 
cover the  sura  ot  $1,500,  the  contract  price 
of  several  United  states  letters  patent  sold 
by  plaintiff's  assignor,  Watklns,  to  defend- 
ant under  an  agreement  dated  July  19, 

1885.  Tbe  contract  ot  sale  provided  that 
Watklns  flhoQld  assign,  deed,  and  ddiver 
to  d^endant  all  of  bis  patents  for  harvest- 
ing machinery  tor  tbe  sum  of  91,600,  one- 
half  of  which  was  made  payable  Novem- 
ber 1,1885,  and  the  balance  NoTeml>er  1, 

1886.  The  contract  provided  that  the  as- 
signment was  to  be  made  as  soon  as  aset- 
tlement  was  made  by  Watklns  with  Rice. 
The  court  found  that  a  settlement  was 
made  by  Watklns  with  Rice  In  March.  1885; 
that  at  all  times  subsequent  to  January 
19, 1885,  Watklns  was  ready  and  wlllingto 
assign  the  patents  to  defendant,  and  that. 
In  December,  1887,— prior  totbecommeuce- 
ment  ot  this  suit, — be  tendered  an  assign- 
ment in  writing  to  thedefendant  ot  all  the 
letters  patent  except  patent  No.  97,618, 
which  badezplred  on  the  lat  day  of  Decem- 
ber, 1887.  Tbe  contract  was  assigned  by 
Watklns  to  the  plaintiff  herein  January, 
20,  1886.  Judgment  was  entered  In  the 
court  below  in  favor  of  the  plaintiff  for 
the  amount  claimed.  Tbe  defendant 
moved  for  a  new  trial,  which  motion  was 
denied,  and  he  thereupon  appealed  from 
the  order  and  from  the  Judgment. 

It  Is  claimed  by  appellant  that  Watklns 
could  not  put  Jackson  In  default  without 
an  otter  U>  perform ;  that  readiness  tu per- 
form Is  not  the  same  as  performance;  that 
the  tenderof  theassigiimentcame  too  late, 
not  having  been  made  until  twoyears  and 
eight  months  after  the  settlement  with 
Rice;  that  at  that  time  it  was  Impoaoibls 
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tor  Watkins  to  perform, becauseone  of  the 
patents  bad  already  expired,  and  defend- 
ant cannot  be  required  to  take  lese  tban 
an  of  the  property  Watkins' aereed  tu  sell. 
Of  course  watktns  could  not  put  Jackson 
In  default  wltbout  an  offer  to  perform  In 
accordance  with  the  terms  of  tliecuntraut, 
and,  if  there  were  nothing  In  the  case  to 
overcome  the  effect  of  the  finding  tbat 
Watkins  dtd  not  tender  an  assit^nment  of 
the  letters  patent  nntU  December,  1SS7,  the 
defendant  would  be  entitled  to  judgment; 
but  the  court  found  "that  tbe  delay  In 
mating  the  assignment  ot  said  patents 
was  not  caused  by  the  neglect  or  re- 
fusal of  said  Watkins  to  make  an  assign- 
ment, but  was  acquiesced  In  by  both 
parties  to  this  contract; "  and  we  cannot 
say  that  this  fludlnx  is  not  supported  by 
the  evidence.  It  appears  from  the  testU 
mony  that  at  the  time  tbe  contract  aet 
forth  In  the  complaint  was  entered  Into, 
the  defendant  was  engaged  in  manufactur- 
ing and  selling  agricultural  ImplemeotB, 
and  was  the  owner  of  letters  patent  for 
the  Dianufactureof such Iraplemeuts.  Wat- 
kins  was  also  the  owner  of  certain  pat- 
ents and  ImproTemente  in  agricultural  Im- 
plements, and  was  having  his  machines 
manofacturedat  theestabllshment  of  Sice, 
and  was  engaged  in  selling  the  same  In 
competition  with  thedefeudant.  Jackson 
claimed  that  Watkins  was  unlawfully  in- 
fringing upon  his  patents,  and  litigation 
was  threatened.  The  contract  set  forth 
In  the  complaint  seems  to  hare  been  en- 
tered Into  in  compromise  of  the  differences 
between  the  parties.  Watkins  agreed  to 
sell  to  Jackson  all  of  hie  letters  patent  for 
the  sum  of  $1,500,  make  a  settlement  with 
Bice,  and  collect  royalties  for  machines 
sold  prior  to  January  1, 18S5.  and  devote 
his  entire  time  In  the  capacity  of  salesmbn 
and  traveling  expert  tor  defendant,  for 
which  be  was  to  receive  the  sum  of  S1.500 
per  year.  Immediately  after  tbe  execu- 
tion of  the  contract,  tbe  patents  were 
delivered  by  Watkins  to  Jackson.  Wat- 
kins ceased  to  manufacture  or  sell  any 
more  of  his  macblnes,  and  remained  In  the 
employ  of  the  defendant  from  January  19, 
IS^t  until  the  early  part  ot  1886,  when  he 
demanded  asettlement  under  the  contract. 
The  defendant  seems  to  have  considered  It 
Important  to  avoid  the  competition 
caused  by  the  manufacture  and  sale  of 
Watkins*  machines.  There  was  evidence 
to  show  that  such  was  the  main  consider- 
ation which  Induced  the  defendant  to  en- 
ter into  the  contract.  It  Is  true  the  de- 
fendant never  osed  the  patents,  but  the 
possession  thereof  was  taken  and  held  hy 
him,  and  no  doubt  as  thus  held  they  were 
as  valuable  to  him  as  tbey  would  have 
been  if  he  had  actually  used  tbem  In  the 
manufacture  of  machines.  The  rival  pat- 
ents were  nut  only  put  out  ot  tbe  way, 
but  defendant  secured  the  servlcs  in  bis 
own  buMness  ot  Mr.  Watkins,  who  Is  des* 
ignated  in  tbe  contract  as  **  traveling  ex- 
pert In  the  field."  The  defendant  pur- 
chased the  Watkins  machines  from  Rice, 
and  paid  the  latter  between  $5,000  and 
$6,000  for  them.  Uuder  the  circumstances, 
the  court  below  doubtless  believed  that 
the  delendaat  had  received  all  tbe  bencht 
tbat  he  would  have  received  it  tbe  letters 


had  been  actually  assigned  at  the  proper 
time,  and  that  defendant  was  estopped 
by  bts  conduct  from  claiming  tbat  tbe 
tender  ot  the  asnignment  came  too  late. 

It  Is  claimed  by  the  appellant  that  the 
finding  oT  the  court  does  not  amount  to  a 
fladlng  of  a  consent  tu  delay,  or  waiver 
of  an  earlier  assignment,  but  we  do  nut  so 
understand  It.  The  term  "acquiesce, **  as 
used  here  by  the  court,  means  a  consent 
inferred  from  silence,— a  ta<Ut  encourage- 
ment. "Where  a  person  tacitly  encour- 
ages an  act  to  be  done,  he  cannot  after- 
wards exercise  his  le^al  right  In  opposi- 
tion to  such  consent,  If  his  conduct  or  af:t8 
of  encouragement  Induced  the  other  party 
to  change  his  position,  so  that  he  will  be 
pecuniarily  prejudiced  by  assertion  of 
such  adversary  claim."  Swain  v.  Sea- 
mens,  9  Wall.  "  Acquiescence  Is  where 
a  person  who  knows  that  be  Is  entitled  to 
Impeach  a  transaction  or  enforce  a  right 
neglects  to  do  so  for  such  a  length  of  time 
tbat  under  the  circumstances  of  the  case 
the  other  party  may  fairly  infer  tbat  he 
has  waived  or  abandoned  bis  right." 
Rap.  &  1m.  Law  Diet.  By  accepting  and 
retaining  possenslon  of  the  patents,  the  de- 
fendant virtually  deprived  Watkins  of  tbe 
use  thereof,  and  indicated  that  be  was 
satisfied  with  what  Watkins  hud  done 
under  the  contract.  Although  Watkins 
continued  In  his  employ  for  a  long  time 
after  the  contract  was  made,  nothing 
was  said  about  an  assignment,  both  par- 
ties having  apparently  considered  that 
none  was  necessary;  and  It  would  be  a 
hardship  now  upon  Watkins  and  his  as- 
signee if  tbey  should  be  deprived  of  the 
value  tif  tbe  property  through  what  was 
evidently  a  mutual  mistake  In  r^ard  to 
that  matter. 

Appellant's  contention  that  the  tender 
of  the  assignment  was  not  good  because 
one  ot  tbe  patents  was  not  Included  in 
tbe  assignment  tendered  is  unsound.  The 
patent  omitted  from  tbe  assignment  was 
dead,  the  statutory  term  of  Its  existence 
having  expired.  It  would  have  been  a 
useless  thing,  therefore,  to  have  included 
It  In  the  aaslgnment.  If  the  delay  In  mak- 
ing the  assignment  was  not  through  the 
neglect  ot  Wn  tklns.  but  by  and  with  tbe 
consent  of  tbe  defendant,  as  the  court  has 
found,  tbe  defendant  cannot  complain 
that  tbe  life  of  the  patent  had  expired  be- 
fore  the  tender  was  made.  Furthermore, 
no  objection  of  tills  kind  was  made  at 
the  time  Watkins  tendered  the  assign- 
ment.  Section  207G,  Code  Civil.  Proc. 

Judgment  and  order  affirmed. 

We  concur:  Bbattt,  C.  J.;  De  Haven, 
J.;  Harbison,  J.;  MoFARLANn,  J. 

  89  Cal.  iSa 

Haubrrt  t.  Macsshahdt.  (No.  18,(180.) 

iSapreme  Court  tjf  Cal^fiymia.  June  8, 1891.) 
CoNTHAcr  OF  Bale— MiBTAXK— Novation. 
Flftintiff  sold  defendant  wine  at  a  oertain 
price,  a  written  contract  of  sale  being  aigned  ia 
duplicate.  Bj  mutual  mistake,  one  copy  rocfted 
a  less  price  than  that  agreed,  and  this  copy  was 
assigned  by  defendant  to  a  third  party,  to  whom, 
by  defendant's  direction,  the  wine  was  delivered. 
Held  that,  in  the  absence  of  evidence  showing  a 
release  of  defendant  and  an  acceptance  at  hi* 
assigae«i  there  was  no  novation  ox  parties,  even 
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Uioni^  pislntifl  Di^  ttava  kuown  of  Hm  usini- 
oMnk,  and  reoelved  parUid  pajmmti  from  m 

CommiRslonera*  declnloD.  Department 
1.  Appeal  from  BDperior  court,  city  and 
eoQDty  ol  San  Francisco;  T.  K.  Wit^N, 
Judge. 

TkjrIOF  A  GrUgt  for  appellant.  W.  C. 
Suraett  and  C  Bartlettt  for  respondent. 

Tbmpi.k,  C.  Defendant  appeals  from 
the  Jadgmeut  and  an  order  refasiDg  liim  a 
new  trial.  On  the  26tta  ol  Febraarj.  1886, 
plaintiff  sold  to  defendant  the  wine  In  his 
cellar  in  Sonoma  valley,  for  28%  cents  per 
jfallon.  After  the  parties  bad  come  to  an 
aereement,  defendant  caused  the  contract 
to  be  written  oot  by  a  friend,  who  pre- 
pared two  copies,  snppoued  to  be  dupli- 
cates. By  mistake,  however.  In  one  copy 
the  price  was  pat  at  20^  cents  per  gallon. 
i>erendaut  took  them  to  plaintiff,  who 
read  one  of  the  contracts,  which  chanced 
to  be  the  correct  one,  and,  flndlng^  It  satis- 
factory,both  partlesexecDtedthetwo  sup- 
posed   duplicutes;     defendant  assuring 

{»1alntilt  that  they  were  exactly  alike.  The 
ncorrect  copy  was  nut  read  by  either.  It 
does  not  appear  that  plaintiff  had  any- 
thlnjr  to  do  with  the  preparation  of  the 
writing,  ur  whether  be  even  desired  or  ex- 
pected a  writing  to  be  prepared,  nor  that 
he  knew  that  defendant  had  not  read  and 
compared  the  two.  One  copy,  which  also 
happened  to  be  the  correct  one,  was  left 
with  plaintiff;  the  other  defendant  took, 
and  immediately  assigned  to  one  Schmidt, 
who  agreed  to  receive  and  pay  for  the 
wine,and  Rivedetendant  ontvhalf  the  prof- 
its on  the  transaction.  The  defendant 
was  not  employed  by  Schmidt  to  make 
thepurchase,  but  he  knew  Schmidt  desired 
the  wine,  and  purchased  with  the  expecta- 
tion of  making  a  transfer  to  blm.  Plain- 
tiff knew  that  Mansshardt  was  purchasing 
with  the  expectation  of  transferring  the 
contract  to  some  one,  though  no  name 
was  mentioned  by  Maasshardt  as  a  prin- 
cipal. It  was,  in  fact,  somewhat  In  the 
nature  of  those  contracts  which  are  some- 
times called  "options."  only  Maasshardt, 
thoufch  not  expecting  to  complete  the  par> 
chase  himself,  bonnd  himself  by  an  abso- 
Inte  contract.  He  ezpeeted  tomake  some- 
thing  by  selling  the  contract,  and  plaintiff 
moat  have  known  this,  forthere  was  some- 
thing said  abont  a  commission,  and  plain* 
tiff  actually  gave  hlmf-ifOas  compensation. 
The  contract  assigned  to  Schmidt  was  the 
one  In  which  the  price  of  the  wine  was 
stated  at  SSM  cents,  and  Schmidt  denies 
knowing  that  the  real  price  agreed  upon 
was  2^centB.  The  wine  was  all  delivered 
to  Schmidt  In  pursuance  of  delendant's  ex- 
press orders,  and  Schmidt  paid  plaintiff 
20%  cents  per  Kalluii,  and  refused  to  pay 
more,  on  the  ground  that  he  had  pur- 
chased at  that  price.  The  error  was  then 
discovered  for  the  first  time,  and  It  seems 
plaintiff  did  not  know  nnlU  then  that  the 
contract  bad  been  assigned  to  Schmidt, 
although  defendant  claims  that  he  did 
know  of  theasslgnment  before  he  delivered 
any  wine. 

There  are  really  but  two  points  made 
on  this  appeal,  although  they  are  stated 
la  different  forms:  First*  The  evldenee 


shows  a  novatloa,— plaintiff  accepted 
Schmidt  as  principal  instead  of  dtrfendnnt. 
There  Is  no  evidence  which  tends,  eren 
slightly,  to  show  tliat  plaintiff  ever  re- 
leased defendant  from  his  obUgatlon,  or 
accepted  Schmidt  In  his  place.  It  be  knew 
of  the  assignment,  and  afterwards  shipped 
the  wine  to  the  assignee,  and  received  part 
payment  from  him,  it  would  not  show 
a  novation.  These  acts  are  all  consist- 
ent with  his  continuing  to  hold  driendant, 
and,  as  that  course  would  be  more  advan- 
tageous to  plaintiff,  It  is  tu  be  presumed 
he  did  so.  At  any  rate,  the  contract  of 
novation  must  be  proven  as  other  con- 
tracts are.  Second.  Because  Haubert 
signed  the  copy  which  was  delivered  to 
Schmidt  he  should  suffer  the  lois  resulting 
from  the  mistake.  The  evidence  shows 
that  plaintiff  signed  the  copy  on  the  as- 
surance of  Mansshardt  that  the  two  were 
exactly  alike.  Had  this  been  true,  there 
would  have  been  no  trouble.  Plaintiff  did 
not  know,  so  far  as  appears,  that  defend- 
ant bad  not  read  and  compared  the  two. 
He  had  a  right  to  presume  be  had.  and 
cannot  be  held  responsible  by  defendant 
for  reposing  too  mucbconfldence  In  his  as- 
surances. There  can  ho  ao  doubt  as  to 
the  respomilblllty  of  Maussbardt.  Had 
there  been  a  formal  novation,  under  the 
circumstances,  the  contract  of  novation 
would  have  been  invalid,  as  one  made  un- 
der a  mutual  mistake.  We  advise  that 
the  Jndgment  be  affirmed. 

We  concur:  FnzoBB&LD,  C;  Bblch- 
EB,  0. 

Per  Gdhiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  Is  af- 
firmed. 


tt  csi.  no 

NEUBBAOmB  9t «!.  T.  WOODICAH.   (NO.  13,- 
860.) 

(Suprme  Court  tf  CaHfonOa.  ICsy  28,  ISQL) 
HnoNe— Location  or  Cuzm— Foasssuoa— Ejeo^ 

H«ST— EvmSNOB. 

J.  attempted  to  locate  a  minloe  claim  by 
poBtfng  notices  on  it,  bat  failed  to  mark  the  Ioc&- 
tlcra  on  the  ground  so  that  its  boandarieB  omtld 
be  readily  traced  as  required  by  Rev.  St  17.  S.  S 
2884.  He  and  his  ffrmntees  held  posaesslon  and 
worked  the  mine  autll  ejeotod  by  defendant, 
who  attempted  to  looate  the  olaim  by  posUn^r  & 
notice  at  each  end  and  recording  a  copy  thereof, 
bat  who  also  failed  to  locate  its  boandaries  on 
the  ground.  J.'a  grantee  worked  on  tbe  claim 
after  the  attempted  location  by  defendant. 
Held,  that  a  flniUnff  that  plaintiffa  and  tbeir 
grantor  never  abandoned  the  claim  uid  were  in 
conUnuona  poeseasion,  and  that  defendant  was 
a  mere  trespaaser,  was  suitained  by  the  evidenea. 

CommlsslonerB*  decision.  In  bank.  Ap- 
peal from  superior  court,  Tuolumne  coun- 
ty; J.  F  RooNEV  Jndge. 

B.  A.  icogera  and  F.  D.  ik  G.  W.  NIcoU 
for  app^ant.  W.  /Street,  for  respond- 
ents. 

FooTB,  G.  Hrary  Nenebaumer  and  F. 
W.  Street  sued  in  ejectment  for  a  certain 
piece  of  mining  ground.  The  defendant 
denied  the  ownership  and  right  of  posRes- 
slon  of  plaintiffs,  and  set  up  the  claim  that 
the  ground  was  subject  to  location  under 
the  laws  of  the  United  States,  by  any  cltl- 
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sen  thereof,  as  Taennt  and  nnoccnpled, 
and  that  in  pursuance  of  Buch  IawB>  and 
the  local  rules  and  relatione  of  the  min- 
ing dlBtrlct  In  which  the  mineral  land  de- 
scribed tn  the  complatDt  was  situated,  be 
bad  located  the  same,  and  that  he  Is  In 
posMBslon  thereof,  and  working  It.  Ha 
further  denies  that  the  plalntlfTs  ever  had 
poBsesalon  of  the  property  in  dispute,  or 
that  he  ever  ousted  them  therefrom  or 
wrongfully  withholds  the  same,  or  that 
they  have  suffered  any  damage.  The 
court  below  rendered  Judgment  In  favor 
of  the  plcUntlffe,  from  which,  and  an  or- 
der denying  a  new  trial,  the  defendant  ap- 
peals. 

From  the  facts  found.  It  appears  that 
the  mining  claim  was  attempted  to  be  lo- 
cated on  the  24th  of  October,  187S,  by  one 
William  Jones,  by  posting  certain  notices 
on  it,  but  that  in  making  this  attempt  he 
did  not  mark  the  location  of  the  claim  so 
that  the  boundarlea  could  be  readily 
traced.  On  the  2d  of  July,  1S77,  Jones  be- 
ing indebted  to  one  F.  L.  Tucker,  he  and 
the  defendant  here,  S.  P.  Woodman,  made 
a  grant,  bargain,  and  sale  deed  of  this 
claim,  called  the  "Tiger  Mine,"  to  Tucker, 
describing  it.  Thereafter  Jones  and  oth- 
ers, lor  Tucker,  performed  labor  on  the 
mine,  running  tunnels  Into  it.  and  cmsh- 
ing  the  quartz  rock  taken  from  it  in  a  mill 
8ltuatenearby,hnown  as  the**TigerUlll. " 
Afterwards,  on  the  18th  of  Fubruary.  1880, 
Tucker  deedetl  the  property  to  one  William 
T.  Jones.  The  latter  entered  Into  posses- 
sion of  the  claim  nnder  that  deed,  and  dur- 
ing the  years  from  1880  to  1886  ran  four 
tunnels  in  and  upon  the  quarts  vein  in  the 
claim,  and  expended  several  thousand  dol- 
lars In  labor  and  ImproTementR  apon  It. 
As  part  of  thepurcbase  price,  thin  William 
T.  Jones  executed  and  delivered  to  Tucker 
on  the  2Sth  of  December,  1880,  a  promis- 
sory note  for  f1 ,400,  with  interest,  which 
instrument  was  signed  by  blm  and  Will- 
iam Jones  and  8.  P.  Woodmao,  the  de- 
feudant.  On  the  38d  of  January,  1^, 
Toeker  eommenced  an  action  against  tbe 
three  parties  last  mentioned  to  recorer 
the  amount  due  on  that  note,  but  he  died 
shortly  afterwards,  and  Henry  Neueban- 
mer,  one  of  the  plaintiffs  here,  became  tbe 
executor  of  his  last  will  and  testament, 
and,  prosecuting  the  action,  obtained 
Judgment  therein  against  the  defendants 
therein  on  the 0th  of  Juty,1885.  for  91,53d.- 
22  and  cost*.  Tbe  mining  claim  here  in- 
Tolred  was  sold  on  execntlon  Issued  on 
that  Judgment,  and,  no  redemption  hav- 
ing been  bad.  It  was  deeded  by  tbe  sheriff 
who  made  the  sale  to  tbe  purchasers  at 
tbpsaln.  the  original  plaintifra  here.  Henry 
Neuebaumer  and  F.  W.  Street.  On  the 
day  after  Tucker  commenced  that  action, 
Wullam  T.  Jones  made  a  conveyance  of 
the  property  In  dispute  to  his  mother.  E. 
A.  Jones.  This  conveyance  wan  after- 
wards, at  the  suit  of  the  plnlntlffs  here, 
declared  fraudulent  and  void,  canceled, 
and  Rnnulled.  Henry  Neuebaumer  died 
after  this  action  wafi  commenced;  and, 

grior  to  tbe  trial,  Teresa  Neuebaumer, 
is  administratrix,  was  substituted.  In 
addition  to  these  facts.  It  was  further 
found,  in  the  eighth  finding  of  fact :  "That 
the  mining  claim  In  the  complaint  de- 
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scribed  was  never  abandoned  by  the  plain- 
tiffs herein,  or  by  their  grantors,  and  that 
plaintiffs  and  their  grantors  were  in  con- 
tinuous actual  poseesRlon  of  the  same  un- 
til tbe  Sd  day  of  December,  18UK,  at  which 
time  the  d^ndant  herein,  snid  S.  P. 
Woodman,  entered  in  and  upon  said  min- 
ing claim  and  ejected  the  plaintiffs  there- 
from ;  that  upon  the  said  Sd  day  of  Decem- 
ber, 18SS,  said  defendant,  8.  P.  Woodman, 
made  an  attempted  location  of  tbeuilnlng 
claim  lu  tbe  complaint  described,  by  post- 
ing a  notlceof  location  on  tbe  vein  at  each 
end  of  tbe  claim,  and  by  causing  a  copy  of 
said  notice  of  locatUin  to  be  recorded  in 
the  oflBce  of  the  recorder  of  Tuolumne  min- 
ing district,  In  tlie  said  county  of  Tuo- 
lumne, on  the  10th  day  of  December,  1888, 
and  said  S.  P.  Woodman,  tbe  defendant 
herein,  did  no  other  acts  In  reference  to 
the  location  than  the  posting  of  a  notice 
at  each  end  thereof:  that  said  defendantp 
R.  P.  Woodman,  did  not  mark  the  loca- 
tion of  said  claim  on  the  grounds  so  that 
its  bonndarles  conld  in  any  manner  be 
traced.  ** 

The  only  ground  of  error  relied  on  for 
tbe  reversal  of  the  Judgment  and  order  Is 
that  this  finding  Is  not  supported  by  the 
evidence.  The  evidence  shows  that  Idie 
defendant  did  not  take  the  neoessary  steps 
to  locate  the  mine,  nor  did  theplalntirfs 
or  their  grantors,  nnder  section  2324  of  the 
Bevlsed  Statutes  of  the  United  States. 
The  point  to  be  considered,  then,  is 
whether  the  plaintiffs  or  their  grantors 
were  In  the  actual  possession  of  the  claim, 
and  had  not  abandoned  it  at  tbe  time  of 
the  ouster.  Bytbe  undisputed  finding.  It 
appeara  that  William  Jones,  who  made 
the  attempted  location,  conveyed  the 
whole  of  this  claim  to  Tucker  on  the  2d  of 
July,  1877.  Thereafter  this  Jones  worked 
the  mine  for  Tucker,  and  his  possession 
was  that  of  Tncker.  Then  It  appears  that 
on  the  13th  of  February,  1880,  Tncker  con- 
veyed the  property  to  WUUam  T.  Jones,' 
who  was  the  son  of  William  Jones.  Will- 
iam T.  Jones  entered  Into  possession  at 
uttce  under  tblsdeed,  and  dnrlng  the  years 
from  1880  to  1886  remained  In  posaesBlon 
and  did  work  on  tbe  mine,  even  after 
the  action  was  commenced  by  Tucker 
against  him  lnlR86.  It  also  appears  In  ev- 
idence tiiat  Mrs.  E.  A.  Jones,  at  the  time 
she  claimed  it  under  her  frandnlent  deed 
from  her  son,  William  T.  Jones,  stated 
that  the  claim  was  being  kept  up.  This 
continued  the  possession  of  those  Interested 
against  tbe  claim  of  the  defendant.  The 
plalntitb,  orthose  In  their  Intenmt,  worked 
on  the  claim  In  ]888,alterthe  deed  to  them 
was  made,  and  after  the  attempted  loca- 
tion by  the  defendant.  William  T.  Jones, 
whose  Interest  was  sold  and  conveyed  by 
the  sheriff  under  a  conveyance  from  whom 
respondents  claim,  bad  btjen  for  years  lu 
possession  of  a  laTJse  part  of  the  claim, 
having  entered  under  the  deed  of  Tucker, 
who  claimed  tbe  whole  mine,  and  for 
whom  William  Jones  had  possession  of 
a  part  thereof  up  to  the  time  when  the 
deed  was  made  by  Tncker  to  William  T. 
Jones.  Tncker  certainly  had  possession 
after  his  purchase  through  William  Jones 
of  a  part  of  the  claim,  and  made  a  deed  of 
the  wbole  ol  It  to  WilUam  T.  Jones, 
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tlirouffli  whom  the  plaintiffs  claim  fw  thel? 
immecDate  gn*Kntor.  Tucker  bad  posaoih 
«ioo  of  a  part,  claiming  tbe  whole,  de- 
•flcribed  by  metes  and  boundR,  through  his 
-deed  from  William  JonoH.  Thus  claiming: 
the  whole,  he  made  a  conveyance  of  It  by 
■metes  and  bounda  to  William  T.  Jones, 
-and  the  last  immediately  entered  Into  poa- 
■•esslon.  claiming  the  whole.  This  posses- 
sion was  continued  lu  the  respondents. 
This  wunld  s^ve  them  the  constructlre 
possession  of  the  whole  tract  as  against 
a  mere  intruder,  as  the  court  finds  the  de- 
fendantto  be.  Dodge  t.  Yates.  76  Cal.  254, 
18  Pac.  Rep.  823:  Atwond  t.  Fricot.  17 
Gal.  37;  English  r.  Johnson,  Id.  107.  We 
think  the  evidence  on  the  part  of  the 
plaintiffs  tends  to  show  that  the  defend- 
ant Woodman  did  not  on  his  attempted 
location  mark  the  same  on  the  ground  so 
that  its  boundaries  could  in  any  manner 
be  traced.  The  finding  assailed  is  sup- 
ported by  sufficient  evidence,  and  we  ad- 
vin  that  tbe  Judgment  and  order  be  af- 
flrmed. 

Weeonenr:  VANOLixr,0.;  T>no»ULD,G. 

Pbb  CnBUU.  For  the  reasons  glTen  In 
tbe  forgoing  opinion  the  Judgment  and 
order  are  affirmed. 


(89  Cal.  437)  — ■ 

liOiro  r.  Savflbt.  (No.  18,278.) 
(Supreme  Cowt     C^iHfonUo.   June  8, 180L) 

TWAL  BT  THH  CODBT— RBViaW  OJf  AfTEAXm 

Where  findings  of  fact  hftve  been  waived, 
■ad  tlie  decisioQ  of  the  trial  court  ia  hased  apoo 
eonfiloting  evidence,  the  suinreme  ooun  will  not 
review  an  order  reluaing  a  new  triaL 

Department  1.  Appeal  from  superior 
eonrt,  city  and  county  of  Ran  Francisco; 
F.  W.  Lawleb.  Judge. 

Stew&rt  &  Heriin,  (W.  T.  Bafrgett,  of 
counsel,)  for  appellant.  W.  H.  Sean,  {D. 
B.  Wbittemore,  ut  cooneel,)  for  respond- 
ent. 

Pbk  Cdriau.  The  Judgment  In  this  case 
hae  been  heretofore  affirmed  by  this  court. 
79  Cal.  260,  21  Pac.  Rep.  757.  The  present 
appeal  is  from  an  order  denylug  a  new 
trial.  Tbe  action  was  brought  upon  the 
folluwlng  agreement,  executed  by  the  de- 
fendant to  James  H.  Long,  the  assignor 
of  the  plaintiff:  "San  Francisco,  April  7, 
1885.  For  value  received,  I  hereby  agree 
to  pay  to  J.  H.  Long  nr  order  the  sum  of 
five  hundred  ($500)  dollars  out  of  money 
collected  on  Judgmt^nt  in  action  of  Frank 
TS.  Kllboum  et  al..  No.  13.636,  superior 
court,  city  and  county  of  San  Francisco, 
department  No.  7,  prortded  that  said 
money  shall  be  collected  from  property  of 
d^endant  pointed  out  by  the  said  Long. 
B.  C.  Sauflbv."  The  defendant,  in  addi- 
tion to  a  denial  of  the  allegations  in  the 
complaint,  alleged  "for  a  further  and  sep- 
arate defense  to  said  action  "  that  he  had 
been  Induced  to  execute  the  Instrument 
sued  on  by  certain  false  and  fraudulent 
representations  made  to  him  by  auld 
James  H.  Long,  and  that  said  contract 
was  "inequitable,  and  wholly  fraudulent 
and  vold.^  At  the  trial  of  the  action  the 
defendant  did  nut  deny  theexecution  of  tbe 
Instrumentaoed  on,butofleredeTldencefor 


tbe  porpose  of  showing  the  negotiations 
between  him  and  said  Long  prior  to  Its 
execution  regarding  the  subject-matter 
thereof,  and  that  In  those  negotiations 
Long  had  agreed  thnt  he  would  point  out 
other  property  from  which  the  Judgment 
could  be  made  tban  that  upon  which  the 
execution  was  snbaequently  levied.  Long 
denied  that  any  sncb  agreement  had  bera 
made  by  hiro,  or  even  made  tbe  subject  of 
conversation  between  him  and  the  defend- 
ant, and  it  was  shown  by  the  witnesses  for 
the  defendauttbat  tbe  execution  upon  said 

Judgment  was  placed  In  the  hands  of 
joag,  and  that  ander  his  instructions  a 
levy  was  made  npon  this  property,  and 
that  thereafter,  without  any  sale,  the  dfr 
fendant  accepted  $4,000  from  thejndgmeat 
debtor  In  satisfaction  of  the  Jndgmoit. 

The  court  rendered  Judgment  In  favor 
of  the  plaintiff;  and,  as  findings  were 
waived,  we  must  assume  that  the  court 
found  all  the  facts  that  were  neceasary 
to  sustain  Its  Judgment.  Tbe  effect  of  tbe 
written  agreement  of  tbe  deloidant  could 
not  be  limited  orqualifled  by  any  oral  tes- 
timony that  his  liability  was  contingent 
upon  some  condition  not  expressed  tbf're- 
In.  Tbe  matters  alleged  by  the  deftmdant 
In  his  separate  answer  constituted  an 
afflrmatire  defense^  which  It  was  tiicam- 
bent  npon  bim  to  establish  by  a  prepon- 
derance of  evidence.  Tbe  testimony  otfored 
by  him  lu  support  of  this  defense  was 
contradicted  by  Long,  and  Long's  testi- 
mony was  In  many  respects  corroborated 
by  the  testimony  of  the  defendant's  wit- 
nesses. Upon  this  conflict  of  evidence  the 
court  held  that  thedefcndant  had  failed  to 
establish  adelense  totbeaetion.  Upon  bis 
motion  for  a  new  trial  tbe  defendant  again 
presented  tbe  matter  to  the  eonrt,  and  In 
bis  statement  expressly  called  attention 
to  the  fact  that  tbe  evidence  was  suffi- 
cient to  support  his  answer;  bnttheconrt, 
after  mature  consideration,  held  other- 
wise, and  denied  a  new  trial.  This  eonrt 
has  repeatedly  held  that  the  decision  of 
the  trial  court  npon  conflicting  evidence 
Is  conclnslTe,  and  that  when  that  court, 
upon  a  motion  for  a  new  trial,  has  refused 
to  set  aside  such  decision,  this  court  will 
not  reverse  or  even  review  its  action.  In 
view  of  this  rule,  it  most  be  held  that  an 
appeal  from  an  order  denying  a  new  tri- 
al, wherein  the  only  ground  urged  (or  a 
reversal  Is  that  the  court  below  did  not 

ftroperly  consider  the  confllcthig  evidence, 
B  frivolous.  The  order  appealed  from  Is 
affirmed,  with  $100  damages;  and  the  su- 
perior court  is  directed  to  allow  to  tbe  re- 
spondent thatamount  erf  mon«y  aa  a  part 
of  tbe  costa  on  appeal. 


(a  Cal.  S37> 

PcoBT  Sound  Luubbr  Co.  t.  Ebuo  et  at. 

(No.  1S,1S.) 

(Supreme  Court  of  California.  Hay  27, 1881.) 

AoBKOT  or  HD8Bi.ifi>— BviDBirci— Naw  Trui.. 
In  an  aoUon  afrainat  awlfe  for  the  price  of 
lomber  alleged  to  hare  been  farnUhed  bar 
tbroufch  her  husband  as  agent,  the  evidence  nhowed 
that  the  husband  had  for  a  namberof  ;ear*  lived 
ou  his  wife's  land,  using  it  in  his  own  bnainesa, 
and  for  his  own  profit;  and  Uut  tbe  1  amber  was 
purchased  by  him  with  his  wife's  kuowledgsy  and 
usd  In  ereoUng  buildings  on  the  land  for  bm  la 
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his  business.  Ttaerewas  some  olicamitaatid  ov- 
tdenoe  toidiD?  to  show  precedent  •othoriEation 

of  the  hDsband  to  act  in  nis  wife's  name  inerect- 
ing  the  buildings,  but  the  evidence  was  conflict- 
iQff.  HeUL  that  an  order  setting  aside  a  rerdiot 
for  plaintiff  and  grunting  a  new  trial  will  not  be 
distorbed. 

CommlaalonerB*  decision.  Department  2. 

Appeal  from  superior  court,  Napa  cuanr 
ty;  R.  Crouch,  Jodge. 

Jordan  A  Ball,  for  appellant.  £teo/^. 
Stones  ^  Hnjrs,  for  reapondentB. 

Vancligf,  G.  The  defendants  are  hna- 
band  and  wife.  Tbls  action  wns  bront^ht 
to  recover  from  tlie  wife  the  valne  of  Inm- 
tier  alleii^ed  to  have  been  purchased  by  her 
from  the  plaintiff  though  the  agency  of 
ber  husband.  Tlie  case  was  tried  by  a 
Jury.  Verdict  and  Jodgmeut  for  fS,0H.98. 
On  motion  of  defendantu  a  new  trlnl  was 
frranted,  and  thlR  appeal  is  from  the  or- 
der granting  a  new  trial.  The  grounds 
upon  which  the  new  trial  was  asked  were: 
(1)  Insufficiency  of  evidence;  (2)  errors  of 
law ;  and  (8)  that  the  verdict  was  against 
law.  It  appears,  however,  from  the  opln- 
tou  of  the  lower  court,  brought  up  with 
the  transcript,  that  the  new  trial  was 
granted  ou  the  ground  of  Insufflciency  of 
the  evidence  to  prove  ttie  agency  o!  the 
husband;  and  whether  It  was  so  is  the 
principal  question  for  decision. 

Ttae  following  facts  were  proved  by  the 
plalntttt  or  admitted  by  the  detwdantfi: 
At  the  time  of  the  marriage  of  the  defend- 
ants, ill  1S60.  ttae  land  deBcrlt>ed  to  the 
complaint  (about  840  acres)  was  ttae  sepa- 
rate property  of  the  wife,  and  has  ever 
since  remained  su;  and  the  husband  and 
wife  have  ever  since  resided  thereon;  and 
daring  all  that  time  the  husband  has 
used  and  cultivated  the  land,  principally 
In  raising  grapes,  from  which  he  made 
wines.  For  the  purpose  of  making  wlnea 
from  those  grapes,  and  from  other  grapes 
purchased  by  him  from  other  persons, 
he  built  upun  biH  wlfe'R  land  a  large  wine 
cellar  aud  other  permanent  structures  nec- 
essary fur  making  wines,  called  a  "  win- 
ery;" also,  a  bare,  stable,  and  sheds. 
Tlie  most  expensive  portion  of  tliese  Im- 
provements were  made  within  six  years 
immediately  prior  to  the  commencement 
of  this  action,  during  which  time,  and  for 
many  years  before,  he  caiTled  on  the  bnsl- 
nessofmaklug  and  selling  wines  In  his  own 
name,  and  so  advertised  his  business 
throughout  this  state,  and  In  several  east- 
ern cities.  At  different  times,  within  five 
years  next  before  the  commencement  of 
this  action,  he  ordered  lumber  from  the 
plaintiff.  In  his  own  name,  to  be  used,  and 
which  was  uHcd,  In  the  construction  of  the 
winery  and  other  buildings  above  enu- 
merated upon  the  wife'sland.  Plaintiff,  he- 
Jleving  that  the  husband  was  ^be  owner 
of  the  land  and  fmprovementa  thereon, 
and  also  of  the  business  of  mauutactorlng 
wines  thereon,  delivered  to  him,  on  the 
land.thehimbersued  for^and  charged  it  to 
him  Individually.  Tosavetlmeln  the  exam- 
ination of  one  of  the  plaintiff's  witnesses, 
couuHel  lor  defendants  admitted  the  fol- 
lowing facts :  **  That,  during  all  the  fifteen 
years  uf  the  witness'  acquaintance  with 
the  partieu,  Mrs.  Krug  bad  allowed  Mr. 


Krog  to  use  herproperty  as  his  own ;  that 
he  had  done  It,  and  carried  on  busings 
with  It;  that  he  had  availed  himself  of  the 
proceeds  of  it,  and  pocketed  them,  and 
never  accounted  to  her  for  them,  and  she 
had  never  asked  him  to  do  so;  and  that 
he  had  carried  on  the  business  of  wlne- 
maklng  In  part  with  her  property,  (the 
property  referred  to  and  described  in  the 
complaint,)  and  with  other  property  of 
his  own ;  and  that  he  had  for  all  this  time 
carried  on  his  business  of  wlne-iuaklng. 
using  this  piece  of  property  described  in 
the  cumplulnt  belonging  to  his  wife  as 
though  It  was  his  own,  and  with  her  con- 
sent and  knowledge;  that  he  used  the 
place  as  If  it  was  his  own;  that  he  plant- 
ed it  and  plowed  it,  and  took  the  crops  off 
and  sold  the  crops  and  took  the  money; 
%lBO.  that  be  entered  Into  a  contract  him- 
self for  the  building  of  a  stable  and  of  a 
winery  with  lier  knowledge;  that  be  en- 
tered into  these  contracts  and  concluded 
them,  and  that  he  paid  various  sums  of 
money  In  the  construction  of  these  build- 
ings; and  that  he  was  in  the  habit  of  bo 
doing,  and  that  she  was  living  In  a  taouae 
on  the  property  at  the  time.  Mr.  Jordan. 
And  that  these  things  were  going  on  with 
Mru.Krug's  knowledge?  Mr.  Hays.  Tea, 
sir.  She  saw  the  bnildlugs  going  up. "  In 
1885,  after  the  lumber  bad  been  delivered 
and  used  as  above  stated,  the  husband 
failed  in  baBlness,  and  was  adjudged  an 
Insolvent  debtor,  and  bis  assignees  real- 
ised from  the  sale  of  all  bis  property  only 
about  5  percent,  of  his  debts.  The  debt 
to  plaintiff  for  lumber  was  put  to  the 
acbednle  of  his  debts,  and  was  proved 
against  his  estate  by  the  plaintiff,  after 
plaintiff  had  notice  that  the  wife  owned 
tlie  land,  but  whether  any  dividend  was 
paid  tbereon  by  the  assignee  to  plaintiff 
does  not  appear.  Of  course  the  wife's 
land  and  the  winery  and  other  structures 
thereon,  above  mentioned,  did  not  go  to 
the  husband's  assignee  in  Insolvency,  and 
the  husband  and  wife  are  still  residing  on 
the  land,  which,  as  Improved,  is  worth 
about  f 100,000.  but  subject  to  a  mortgage 
of  940,000  ^ven  to  secure  debts  contracted 
by  the  husband  In  the  business  carried  on 
by  him. 

The  following  Is  a  part  of  the  testimony 
of  the  hnsband  upon  being  called  as  a  wit- 
ness for  plaintiff:  "lam  one  of  the  defend- 
ants In  this  action.  The  other  defendant 
is  my  wife.  I  moved  np<m  the  property 
where  we  now  reside,  about  a  mile  north 
of  the  post-ofllce,  at  St.  Helena*  and  de- 
scribed In  the  complaint,  at  the  end  of  ttae 
year  1860.  I  had  then  about  twenty-three 
hundred  ($2,300)  dollars  of  my  own, 
which  I  used.  The  first  money  I  spent  on 
the  place  was  to  buy  out  Mr.  Haskins, 
who  was  a  squatter  or  renter  nn  the 
place.  I  paid  him  athonBand(91,000)dol- 
lars  for  moving  oft.  I  used  the  balance  of 
the  money  in  fencing,  ditching,  and  what- 
ever was  needed.  I  had  a  business  of  my 
own  at  that  time.  I  was  then  a  wine- 
maker,  and  made  wine  in  different  places 
In  Napa  county,  in  Napa  city.  In  18GS.  with 
JohnPatchott.  After  my  marriage  I  made 
wine  on  Chla  place,  and  on  Mr,  Yount't 
ranch  on  shares.  The  funde  I  received  I 
used  In  my  bnalness.  I  managed  tbeprop- 
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erty  of  Mrs,  Kras:.  I  planted  It  and 

plonghed  It,  and  reaped  the  tneume  from 
It,  and  used  It  In  my  bUBlness.  mlnfrliug 
tbe  funds  with  my  own,  and  never  ren- 
dered to  Mrs.  Kruff  any  account  of  her 
portion  of  them.  She  never  asked  ma  for 
any  account.   It  has  been  my  constant 

ftractlce  elnce  I  went  In  baalnenB,  manaip- 
nK  her  property  and  my  own  businees,  to 
mingle  the  lands  of  myself  and  my  wife, 
and  continued  thin  for  thirty  years.  I  do 
not  know  bow  much  of  my  money  J  bare 
nsed.  I  have  sold  a  portion  of  the  prop- 
erty of  my  wife.  I  sold  I  think  somewhere 
abunt  twenty-two  or  twenty-three  tbou- 
aand  dollare'  worth  of  her  property,  and 
used  the  money  moatly  In  my  business.  I 
never  rendered  her  any  aocoant  of  it.  She 
never  did  ank  me  for  any  account.  I  have 
been  In  the  habit  of  manaRlng  this  prop- 
erty—ber  property— as  though  it  was  my 
own.  I  ceased  to  manage  It  on  my  own 
book  when  1  failed.  I  manage  It  to-day, 
bat  not  la  the  style  I  did  before.  The 
difference  Is  that  1  am  doing  thle  work  for 
Mrs.  Krug  now,  and  tbe  money  affalra  go 
all  through  her  hands.  We  hare  no  more 
wine  buRlnesH.  The  business  la  gone,  and 
BO  1  am  thsre  and  work  for  her.  She  does 
not  and  never  did  pay  me  a  salary.  What 
I  need  I  suppose  she  eives  me, — bread  and 
bntter,  and  a  prettv  good  suit  of  clothes." 
Both  tbe  husband  and  tbe  wife  testified 
that  no  express  authority  was  ever  given 
to  tbe  husband  to  act  as  agent  fortne 
wife;  and  there  was  no  evidence  tending 
to  prove  tho  expresHlun  of  such  authority 
In  words,  oral  or  written.  As  to  whether, 
after  tbu  commencement  of  the  proceeding 
tn  insolvency,  the  wife  acknowledged  ber 
liability  to  plaintiff,  and  promlned  to  pay 
tbe  debt,  or  any  part  of  It,  the  evidence  la 
conflicting. 

The  opinion  of  tbe  court  In  granting  a 
new  trial  concludes  as  follows:  "The  evi- 
dence falls  to  disclose  a  precedent  author- 
iution  to  act  aa  her  agent  In  purchasing 
the  lumber  and  materials  from  plaintiff, 
unless  It  can  be  Inferred  from  the  acta  and 
relative  altnation  of  tbe  parties;  and.  It 
the  agency  cannot  be  so  inferred,  then.  If 
it  existed  at  all,  it  must  have  been  creat- 
ed bysuburquent  ratiflcatlon.  'An  agency 
may  be  created  and  an  anthority  may  be 
conferred  by  a  precedent  authorisation  or 
A  subsequent  ratification.*  Civil  Code, 
§  3807.  The  question  arises  here,  Is  the 
evidence  snfHcient  to  warrant  the  Jnry  in 
finding  either  that  Charles  Krog  was 
made  her  agent  by  precedent  authoriza- 
tion, or  that  there  was  a  subsequent  rati- 
fication of  hlB  actH  by  her?  For,  If  there 
is  not  sufficient  evidence  to  warrant  them 
in  BO  finding. the verdlctshould  nut  stand; 
otherwise,  the  motion  sboald  be  denied. 
It  Is  not  contended  there  was  any  *  preced- 
ent authoHxatlon '  given  to  Charles  Krug 
to  act  as  agent  fur  his  co-defendant.  In 
order  to  constitute  a  'Hubeequent  ratiflca- 
tlon'of  the  act  by  the  principal  It  seems 
there  must  be  evidence  of  previous  knowl- 
edge on  the  part  of  the  principal  of  all  the 
material  facts,  (McClelland  v.  Whlteley,  15 
Fed.  Rep.  822  ;  2  Greenl.  Ev.  §  66;)  and  it 
would  seem  that  a  ratification  is  only 
effectual  when  the  act  is  done  by  a  person 
protesaedly  acting  as  the  agent  of  the  pax^ 


ty  Bought  to  be  charged  as  principal, 
(1  Amer.  ft  Eng.  Enc.  Law,  481,  and  ao- 
thorltlee  there  cited;  McLaren  v.  Hall,  26 
Iowa,305.)" 

These,  BO  far  as  they  are  conclnsiona  of 
law,  appear  to  be  correct,  unless  the 
learned  judge  intended  tn  be  understood 
that  the  evidence  on  the  part  of  the  plain- 
tiff had  no  substantial  tendency  to  prove 
**  precedent  authorisation  ~  of  tbe  husband 
to  act  as  the  agent  of  the  wife  In  erecting 
the  fixtures  above-mentioned  upon  ber 
land,  and  in  purchasing  the  lumber  for 
that  purpose.  If  be  so  Intended,  I  think 
he  was  mistaken.  An  agency,  iocloding 
tbe  agency  of  a  husband  for  his  wife,  may 
be  proved  by  circumstantial  evidence, 
(Wbart.  Ag.  SS  44,121.  and  126;  Burnett  v. 
Fisher,  67  Cal.  152;  Westgate  v.  Munroe, 
100  Mass.  227;  Blckford  v.  Dane,  5K  N.  H. 
185;)  and  I  think  tbe  circumstantial  evl- 
dence  on  the  part  of  the  plaintiff  In  this 
caae  sensibly  and  substantially  tended  to 

Erove  precedent  original  aathorlty  of  the 
Dsband  from  the  wife  to  erect  the  fixt- 
ures above  mentioned  uf>on  her  land,  and 
for  that  purpose  to  purchase  the  lumber 
sued  for.  But  It  Is  probable  that  tbe 
court  baised  the  order  granting  a  new  trial 
upon  what  it  considered  to  be  a  prepon- 
derance In  the  weight  of  conflicting  evi- 
dence in  favor  uf  defendants;  and,  since 
the  trial  courts  have  criteria  by  which  to 
determine  the  credibility  of  witnesses  and 
the  comparative  weight  of  evidence  for 
and  against  tbe  respective  parties  not  fur- 
nished to  the  appellate  court  by  a  tran- 
script of  the  evidence,  thedeclsions  of  trial 
courts  as  to  tbe  weight  of  evidence,  espe- 
cially In  granting  new  tri^s,  are  a^dooi 
disturbed.  For  the  purpose  of  tbe  new 
trial  It  Is  proper  to  add  that,  el  Chough 
the  plaintiff  (corporation)  was  not  aware 
of  the  agency  of  tbe  husband  at  the  time 
It  Bold  the  lumber,  and  then  nnderatood 
that  it  was  selling  directly  to  him,  yet, 
upon  discovering  tbe  agency  of  the  hus- 
band. If  any  there  was.  It  had  the  right  to 
resort  for  payment  to  either  the  agent  or 
principal, — tbu  huBband  or  the  wife.  Ellis 
V.  Crawford.  89  Cal.  523;  Thomas  v. 
Moody.  67  Cal.  215,  Arnold  v.  Spurr,  130 
MaHs.  847  and  350;  Raymond  v.  Proprie- 
turs,  2  Metc.(MaBB.)824;  Wh:irt.  Ag. §§  4«4 
and  486.  I  thluk  the  order  should  be  af- 
firmed. 

Weconcur:  Bbix;hbr,C.;  FitegeralDjC. 

PbuCoriau.  For  the  reasons  given  in 
the  toregolog  opinion  the  order  Is  affirmed. 

  ttCaLM 

PCTNAJf  T.  BUNGAN.    (Vo.  13.442.) 
(Supreme  Court  of  Ccatfomia.  May  27,  1891.) 

VOLDHTABT  PaTMENT  —  RkCOVEBT  —  JoiNT  PnB- 

CHASB  OP  Land. 

1.  Where  the  owner  of  land,  on  the  represen 
tation  of  aoothor  that  he  baa  an  Interest  thereio, 
pays  bim  money  for  a  release  of  his  claim,  with 
the  understanding  that  it  is  to  be  repaid  if  he 
has  no  interest,  be  may  recover  the  money  If  it 
is  ascertained  that  the  claimant  has  no  interest, 
though  a  person  who  was  present  with  such 
claimant  when  tbe  land  was  purchased  has  stated 
to      owner  the  facts  attending  the  purchase. 

8.  The  faot  that  several  persons  unite  in  it 
note  to  secure  money  for  the  purchase  ol  laod 
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dowBotafHMlf  orattta  m  foIM  Interwt  in  aU  of 
them  in  the  pnrohue  that  may  be  made. 

Department  1.  Appeal  from  snperior 
court,  Hamboldt  county;  G.  W,  Uun- 
TKR,  Jndare. 

Buck  &  Wbeeler,  for  appellant.  E,  W. 
WIIsou  and  P.  F.  Hart,  lor  respondent. 

Hahuson.  J.  Tbe  real  question  in- 
Tolved  In  this  action  is  whetlinr  tbeSl.OOO, 
which  the  plaintiff  alleKes  was  paid 
him  to  the  defendant,  and  for  tbe  recov- 
ery of  which  Che  action  was  brouKbt,  was 
paid  as  a  compromise  and  In  settlement 
of  differences  eslstlnK  between  him  nnd 
the  defendcuit,  or  whether  It  was  paid  up- 
on the  Tvpreaentatlon  and  claim  by  the  de* 
fendunt  tnat  he  had  an  Interest  In  thepnr- 
chase  of  certain  lands  In  Oregon,  and  up- 
on bis  aKfeementthat  he  would  repay  it  if 
It  should  be  subsequently  ascertained  that 
he  did  not  hare  any  iutereet  therein. 
CnderlyInK  this  question,  however,  la  the 
quMition  whether  tbe  defendant  did  in  re- 
ality have  any  such  interest,  and  whether, 
II  he  did  not.  he  anew  that  be  had  no  such 
Interest;  for,  If  be  knewthat  he  hod  no  In- 
terest In  tbe  taud.bis  representation  to  the 
plaintiff  that  hebad  waHtalse.and.lt  made 
with  a  view  of  IndnclDK  the  plaintiff  to 
pay  to  him  91tO(K>  tberefor.waBfrauduIenL 
Inasmuch,  moreover,  as  thedetendant  him- 
self had  been  personally  connected  wltb 
all  tbe  actR  and  transactions  culminating 
In  the  purchase  of  the  land,  hemust  beheld, 
asamntterof  law, to  have  known  wheth- 
er be  had  any  interest  lu  the  purchase  or 
not.  Hence  the  first  queiittoD  to  be  de- 
termined apun  tbe  trial  was  whether  tliu 
defendant  did.  In  fact,  have  any  Interest  In 
the  purchase  of  the  land  referred  to.  In 
porsuance  ofa  previous  plan  formed  on  be- 
half of  tbe  plaintilf.  one  Walker,  and  one 
Smith  with  thedefendant  and  bis  brother, 
the  defendant  and  Walker  liad  guue  to 
tbe  state  of  Oregon  fruni  the  coanty  of 
Humboldt,  where  they  all  resided,  fur  the 
purpose  of  making  purchase  of  lands.  If 
any  could  be  found  which  would  be  satis- 
factory to  them.  Previous  to  thdr  de- 
parture, a  note  for  $5,000  bad  been  given 
to  the  Humboldt  County  Bank  by  four  of 
tbe  parties,  fur  which  the  bank  had  given 
five  fl.OOO  drafts  on  tbe  Bank  of  California, 
of  which  two  were  made  payable  to  the 
order  of  Walker,  and  three  to  the  order  of 
tbe  defendant.  After  reaching  Oregon,  a 
porcbase  was  made  the  Itong  ranch, 
and  an  agre«nent  for  Its  conveyance  exe- 
cuted between  tbe  owner  and  Walker,  tbe 
defendant  signing  his  name  as  a  witness 
to  tbe  agreement.  After  making  this  pur- 
chase, the  defendant  and  Walker  looked  at 
some  other  tracts  of  land,  but.  finding 
none  which  suited  them,  returned  to  Hum- 
boldt county.  On  their  route  back  a  dis- 
agreement arose  between  Walker  end 
the  defendant  respecting  the  purchaKC, 
Walker  claiming  that  it  was  lor  himself, 
Smith,  and  tbe  plaintiff,  and  the  defend- 
ant  claiming  that  he  had  an  Interest  In  It. 
After  they  bad  returned  to  Eureka  tboy 
met  Smith  and  tbe  plaintiff,  and  the  con- 
troversy was  continued,  until  finally  the 
plaintiff  paid  to  the  defendant  the  $1,000 
which  is  tbe  subject  of  this  controversy ; 
the  defendant  dalmlus  titat  it  was  paid  as 
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a  compromise  of  tb«  dlBlw«w»  and  for  & 
islease  of  his  claim  to  tbe  land  purchased, 
and  the  plaintiff  contending  that  It  was 
paid  upon  tbe  express  agreement  on  tbe 
part  of  the  defendant  that  be  would  repay  it 
If  it  should  afterwards  be  established  that 
the  defendant  did  not  have  an  interest  in 
the  purchase,  Thti  cause  was  tried  before 
a  Jury,  and  a  verdict  rendered  in  favor  of 
the  plahitiff  lor  the  snm  rJalmed.  The  de- 
fendant has  appealed  directly  from  the 
Judgment,  bringing  up  tbe  evidence  which 
was  taken  at  the  trial  in  a  bill  of  exeep- 
tloDs.  the  appeal  having  been  taken  with- 
in 60  days  after  the  Judgment.  It  wo  old 
serve  no  useful  purpoHe  to  recount  tbe  tes- 
timony given  at  tbe  trial.  Both  parties  to 
tbe  action,  as  well  as  tbe  other  parties  to 
the  transaction,  were  fully  examined,  and 
tcHtimuny  from  disinterested  witnesses.  In 
corroboration  of  one  or  the  other,  was  al- 
so presented.  All  the  relations  existing  be- 
tween the  five  parties  to  the  transactloa, 
—the  conversations  and  preparation  prior 
to  the  departure  of  tbe  defendant  and 
Walker  tor  Oregon,  the  procuring  of  tbe 
mone;  with  which  to  make  such  purchases 
as  they  might  desire,  their  negotiations 
with  reference  to  other  tracts  of  land,  in 
fact  everything  that  might  serve  to  throw 
light  upon  the  particular  transaction- 
was  placed  before  tbe  Jury.  It  is  needless 
to  say  thai  In  many  respects  tbe  testimo- 
ny was  In  direct  conflict.  Tbe  Jury,  bow- 
ever,  had  the  opportunity  to  weigh  all 
the  evidence,  and  to  determine  tbe  effect 
to  be  given  to  the  teatlmony  of  each  wit- 
ness. They  were  enabled  to  determine  the 
extent  to  which  the  plaintiff  relied  upon 
tbe  statement  of  tbe  defendant  as  an  In- 
ducement to  pay  him  the  money,  as  well 
as  the  knowl^ge  which  be  could  other- 
wise obtain  concerning  the  correctness  of 
that  statement.  After  a  careful  examina- 
tion of  all  the  evidence  In  the  record,  we 
cannot  say  that  it  is  Insufficient  to  Justify 
the  verdict.  The  Jury  were  folly  Instruct- 
ed by  tbe  court  upon  tbe  questions  before 
tbera.  TUey  were  Instructed  that  it  tbis 
mon^  was  paid  as  a  compromise,  or  In 
settlement  of  a  dispute  between  the  parties, 
their  verdict  ahoulU  be  for  the  defendant. 
It  was  left  to  them  to  determine,  from  all 
the  evidence,  whether  the  money  was 
paid  as  claimed  by  the  one  party  or  by  the 
other,  and,  where  the  evidenc<>  was  so  dl< 
rectly  contradictory  and  conflicting,  their 
verdict  must  be  tbe  final  determination  ol 
the  rights  of  the  parties.  Tbe  tact  that 
Walker  bad  been  with  tbe  defendant  at 
the  time  the  purchase  was  made,  and  that 
the  plaintiff  had  learned  from  him  the 
facts  connected  with  his  purchase,  did  not 
of  itself,  make  tbe  payment  to  tbe  defend- 
ant voluntary.  Walker  and  thedetendant 
differed  radically  In  their  version  of  tbs 
transaction,  and  In  their  view  of  the 
rights  of  the  doTendant  in  the  purchase. 
Tbe  plaintiff  was  not  compelled  to  believe 
that  tbe  veraion  of  either  of  them  waa 
correct.  He  bad  the  right  to  further  in- 
form himself  of  the  facts  connected  wltb 
the  purchase,  and  to  rely  upon  tbe  state- 
ment of  the  defendant  that  these  facts 
would  show  that  tbe  defendant  did  have 
an  interest.  It,  upon  such  Investigation* 
be  was  able  to  estabUsb  that  tbe  deffmd* 
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ant  did  not  hare  an  Interest,  he  had  a 
right  to  demand  the  money  back  In  ac- 
cordance with  the  terms  upon  which  he 
had  paid  It.  Walker  hlmaelf  refused  to  he 
a  party  to  any  compromise,  and  thecun- 
tentlou  of  the  derendant,  that  because 
Walker  knew  all  the  transaction  be  could 
not  have  been  luislcd  by  any  atatement  of 
the  defendant,  han  no  application  to  the 
position  of  the  plaintiff.  He  did  not 
have  Walker's  knowledge,  and  was  nut 
compelled  to  rely  upon  his  statement. 
He  had  a  right  to  make  the  payment  to 
the  defendant  upon  the  condition  that, 
if  the  defendant's  statement  was  not  cor- 
rect. It  should  be  relunded,  and  It  he 
should  be  subsequently  able  to  establish, 
as  he  must  have  done  to  the  satisfaction 
of  the  Jury  at  the  trial,  that  the  defend- 
ant did  not  have  an  Interest  In  the  land, 
he  had  Lhe  right  to  maintain  his  action. 
Neltherdfd  the  tact  that  the  parties  united 
in  the  note  to  the  bank  for  the  money 
with  which  they  were  to  make  tbeir  pur- 
chases In  Oregon,  of  Itself  create  a  Joint 
interest  In  all  of  the  parties  In  whatever 
purchase  should  be  made.  That  tact  was 
a  circumstance,  but  not  conclusive,  in  de- 
termining their  relutloos.  Such  arrange- 
ment could  as  eaplly  have  been  made  for 
the  accommodation  of  the  parties  in  their 
several  rights,  as  In  their  Joint  rights. 
When  the  plaintiff  rested,  the  defendant 
asked  for  a  nonsuit,  which  was  denied, 
there  was  no  error  In  this.  The  court 
would  not  have  been  Justified  In  with- 
drawing from  the  Jury  the  determination 
from  the  evidence  then  before  It  of  the 
proposition  upon  which  the  defendant 
asked  the  nonsuit.  We  And  no  error  In 
any  of  the  Instructions  or  rulings  of  the 
court,  and.  upon  well-aettled  principles  in 
reference  to  conflicting  evidence,  the  Judg- 
ment is  affirmed. 

We  concur :  Fatsbboh,  J. ;  Oabouttb,  J. 


89  Cal.  2S1 

BLUHEirmAl,  V.  GooDAix.  (No.  12,638.) 
(Supreme  Court  <if  Califa/mia.  Hay  27,  1891. ) 

RUI^EsTATa  AOBITT  —  RbTOCATION  OT  AUTHOB- 
ITT. 

Where  the  owner  enters  into  a  contract  au- 
thorizing a  real-estate  agent  to  sell  his  land  on 
commission,  within  a  certain  time,  he  cannot  re- 
voke the  authority,  and  eacape  liability  to  the 
agent,  If  ho  secures  a  purchaser  before  tbe  time 
limited,  as  the  result  oi efforts  commenced  bofure 
such  revocation.  Reversiuf;  25  Pao.  Kep.  131. 
McFaru-HD,  PATKcaoa,  and  SBAHFaTUN,  JJ.,  dis- 
Hnting. 

In  bank.  On  rehearing. 

Oarouttb,  J,  Thlscausehaabeenheard 
In  department  and  in  bank. and  Isnow  be- 
fore the  court  In  bank  for  decision  upon 
an  order  granting  a  rehearing.  This  Is  an 
action  lor  the  recovery  of  coniiniMslooH 
claimed  to  have  been  eiirned  by  a  real-es- 
tate ugent  in  the  sale  ul  certflin  lands  be- 
longing tu  defendant.  Judgment  for  de- 
teuilant.  Motion  for  new  trial  denied,  and 
appeal  from  both  judgment  and  order. 
The  court  found  that  the  defendant,  be- 
ing the  owner  of  the  land  In  question,  on 
the  IStb  day  of  July,1887,  gave  to  L.  Oest- 


relctaer,  a  real-estate  agent,  an  antborlsa- 

tfon  in  writing,  of  which  the  fotlowins  to 
a  copy:  "I  hereby  authorise  Mr.  I..  Oest- 
reicher  to  sell  blocks  839,  DOO.  901,  d03.  out- 
side lands,  for  the  sum  uf  fifteen  hundred 
dollars  (f1,.'iOO)  each-  will  allow  him  one 
hundred  dollars  (flOO)  us  coniniisslons 
for  his  services  on  each  block.  This  con- 
tract to  be  In  force  for  ten  days  from  date 
hereof."  Which  paper  wtis  duly  dated 
and  signed  by  defendant.  The  court  fur- 
ther finds  that  on  the  same  day  Oestrelcb- 
er  agreed  with  one  Folda,  orally,  for  the 
sale  of  the  blocks  at  the  price  named,  but, 
Fulda  tailiuK  to  pnt  his  agreement  in  writ- 
ing, Oestreicher  afterwards,  and  on  tbe 
same  day.  executed,  with  O.  F.  Von  Rbda 
&  Co.,  the  fullovvlng  agreement  in  writing: 
"Received  of  O.  F.  Von  Rhein  &  Co.  the 
sum  of  three  hundred  dollars  (fSOO)  on  ac- 
ctmnt  of  purchase  of  outside  land,  blocks 
890,  900,  901,  and  90S;  price  agreed  upon, 
six  thousand  dollars.  ($6,000.)  Subject  to 
perfect  record  title.  Thirty  days  allowed 
for  examination  of  title;  It  title  does  nut 
prove  perfect,  deposit  to  be  returned." 
On  the  same  duy  Oestreicher  notified  the 
defendant  In  writing  of  what  he  had  done 
with  Von  Rhelu.  That  on  the  Uth  Von 
Rheln  applied  to  defendant,  told  him  of 
his  agreement  to  purchase,  and  asked  for 
the  abstract  of  ^tie.  Defendant  told  him 
that  he  wonid  not  allow  80  days  to  ex- 
amine title.  Von  Rhe4n  replied  that  be 
would  make  the  examination  earlier  U 
possible,  and  received  and  receipted  for 
the  abstract,  the  same  to  be  returned  to 
the  defendant,  but  no  time  for  its  return 
specified.  Later  in  the  same  day  d^end* 
ant  reeelTed  from  Fnlda  a  letter  notifying 
him  that  ha  (Pulda)had  agreed  with  Oest- 
reicher for  the  purchase  of  tbe  blocks, 
and  that  he  was  prepared  to  examine  the 
title  and  complete  the  purcha8e,if  the  title 
proved  satisfactory,  demanding  of  de- 
fendant to  complete  the  nale,  and  oRering 
to  deposit  $600  on  account  thereof.  That 
on  the  next  day  defendant  served  written 
notice  upon  both  Oestreicher  and  Von 
Rheln  ft  Co.,  reciting  that  Oeatreleber  had 
procured  the  authorisation  given  to  blm, 
upon  his  representation  that  be  bad  an 
eastern  party  who  was  about  to  depart, 
to  whom  he  could  sell  those  blocks  If  he 
had  authority  to  act  at  once,  bnt  he  had 
not  time  to  hunt  up  other  blocks  for  him 
before  bis  departure.  That  Instead  of 
selling  them,  as  he  said  he  could,  he  had 
negotiated  u  sale  of  them  to  two  different 
resident  purchasers,  and,  in  view  of  these 
comjilications  and  miastatementa,  he  re- 
voked tlie  authority  of  Qpstrelcher,  and 
declined  to  prneeed  further  In  the  consum  - 
mation  of  the  sale  of  the  property  through 
him.  That,  on  the  nineteenth  day  of  Jn- 
ly.  Von  Illi<Hn  completed  his  examtnathm 
of  the  title,  and  offered  to  complete  the 
purchase,  but  the  defendant  refused  to  ac- 
cept the  money  or  make  the  deed.  That 
detnand  of  the  commission  had  been  made 
and  reftiMcd.  and  thn  claim  therefor  hail 
been  duly  aHFtigiiefl  to  plaintiff.  It  was 
also  found  that  the  authorisation  from 
defendant  had  not  been  secured  through 
any  fraud  ormlsrepresentatlonon  thepart 
of  Oestreicher.  On  these  facts  the  court 
found,  as  a  eoneloBlon  of  law,  that  tbe 
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plaintiff  vaa  not  entitled  to  the  relld  de- 
manded, and  Indigent  was  entered  for 
defendant. 

It  iB  a  general  principle  of  law  tlm  t,  as 
between  the  principal  and  tlie  agent,  tlie 
authority  of  the  agent  in  revucable  at  any 
time,  if  not  conpled  with  an  luterest,  and 
this  principle  la  recognlied  by  section 
2356  of  tbo  Civil  Coile.  Mechem,  npon  tbe 
Law  of  Agency,  (uectlou  209,)  saya:  "But 
this  power  to  revoke  la  not  to  be  con- 
founded with  tbe  right  to  revoke.  Much 
uncertainty  has  crept  Into  tbe  books  and 
declsionH  from  a  failure  to  diHcrimluate 
clearly  between  them.  *  *  <*  As  has 
been  seen,  tbe  relation  of  tbe  agent  to  his 

Srindpal  is  fonnded  In  a  greater  or  lees 
^rree  npon  trnst  and  confidence.  It  Is  es- 
sentia 11  y  a  pereonal  relation.  If,  then,  tor 
any  reason,  the  principal  determines  that 
be  no  longer  desires  or  Is  able  to  trust 
and  cottdde  In  the  agent,  it  is  contrary  to 
tbe  policy  o(  the  law  to  undertake  to 
compel  him  to  do  so.  *  *  *  Bat  It  by 
no  means  follows  tbat,  though  pfisseselng 
tbe  power,  the  principal  has  the  right  to 
exercise  It  without  liability,  regardless 
of  bis  contracts  in  the  matter.  It  is  en- 
tirely consistent  with  the  existence  of  tbe 
power  that  the  principal  may  agree  that 
for  a  definite  period  he  will  not  exercise 
It,  and  for  tbe  violation  of  such  an  agree- 
ment the  principal  Is  ua  mnch  liable  as  for 
tbe  breacb  of  any  other  contract."  In 
section  615  the  ao  thor  says :  "  In  ubIuk  the 
expressions  rigbtfally  and  wrongfully  re- 
voked, it  will  be  nnderstuod  that  the  ques- 
tion ol  the  princlpars  power  to  revoke  Is 
not  involved,  but  whether  by  express  or 
Implied  agreement,  having  undertaken  not 
to  exercise  that  power,  be  has,  never- 
theless, exercised  It  la  violation  of  the 
agreement. "  Section  620  reads ;  «  •  •  • 
Thus  If,  after  a  broker  employed  to  sell 
property  bad  in  good  faithexpended  mon- 
ey and  labor  iu  advertlslngfor  and  finding 
a  purrbaser,  and  was  in  the  midst  of  ne- 
Kotiations  which  wei-e  evidently  and  plain- 
ly approaching  to  flDccasa,  the  seller 
sbould  revoke  tbe  authority  wXth  the  pur- 
pose of  availing  himself  uf  the  broker's 
efforts,  and  avoiding  the  payment  of  his 
commissions,  it  could  not  be  claimed  tbat 
the  agent  had  no  remedy.  In  these  casei* 
itmlehtwell  be  said  tbat  there  was  an 
implied  contract  on  the  part  of  the  princi- 
pal to  allow  the  agent  a  reasonable  time 
for  performance,  that  fall  performance 
was  wrongfully  prevented  by  the  princi- 
pal's own  acts,  and  tbat  the  agent  had 
earned  bis  commission. "  Section  968 
uses  this  language:  "It  Is  entirely  com- 
petent for  tbe  principal  to  agree  that  tbe 
broker  shall  have  a  certain  time  within 
wbleh  to  find  a  pnrcbaser,  and.  where  he 
does  so,  he  will  be  liable  to  the  broker  tor 
damages,  if,  without  the  latter's  fault  or 
consent,  he  terminates  bis  authority  be- 
fore tbe  expiration  of  tbat  period."  In 
the  case  oT  Lane  v.  Albright,  49  Ind.  279, 
where  the  owner  of  the  real  estate  sold  it 
pending  tbe  negotiations  of  the  aj^cnt  In 
making  a  sale, and  prior  to  the  expiration 
of  the  time  given  by  the  owner  to  the 
agent,  and  where  the  agent  within  tbe 
time  given  did  And  a  purchaser,  the  conrt 
■ays:  "The  appellant  performed  all  tbat 


he  was  required  by  the  contract  to  do, 
and  was  prevented  by  the  appellee  from 

selling  the  lund.  Tbe  appellee  disabled 
himself  from  carrying  out  the  contract  of 
sale  made  by  tbe  appellant."  "The  fact 
tbat  the  appellee  had  authorized  appel- 
lant to  sell  his  land  did  not  deprive  him- 
self of  tbe  power  of  selling  It,  but  be  conid 
not  thereby  avoid  his  liability  to  appel- 
lant." In  Hawley  t.  Smith,  45  lad.  188, 
upon  full  couslderatlnn  the  court  decided 
that  tbe  rule  is  that,  where  tbe  perform- 
ance by  one  party  is  prevented  by  the  act 
of  the  otber,  the  party  not  in  fault  sbould 
recover  in  damages  such  sum  as  will  fully 
compensate  bim  for  the  injury  which  he 
has  snstalned  by  reasoD  of  tbe  non-per- 
formance of  the  contract.  To  the  same  ef- 
fect Is  Story.  Ag.  §  406.  In  the  case  at  bar 
it  may  be  conceded  that  the  agent  had 
not  entirely  carried  out  his  contract  at 
the  time  tbe  defendant  revoked  his  au- 
thority, but  upon  the  19tb  day  of  Jnly, 
and  within  the  limit  of  time  fixed  by  the 
contract,  be  did  produce  the  purchaser, 
with  his  money  in  bis  bund,  demanding  a 
deed.  The  court  found  that  the  plaintiff 
entered  into  this  contract  In  good  faith, 
and  tbat  the  writing  was  untainted  with 
fraud.  The  record  discloses  that  the 
agent  was  most  active  in  his  efforts  to 
find  a  purchaser;  Indeed,  tbe  real  reasons 
of  defendant's  revocation  of  tbeagency  ap- 
pear to  be  tbat  the  agent  was  too  active, 
as  he  bad  found  two  purchasers  for  the 
property  Instead  of  one.  The  case  of 
Brown  V.  PTorr,  38  Ual.  663,  would  seem 
to  indicate  upon  a  cursory  examination, 
views  hostile  tc  the  principles  expressed 
in  the  authoritme  cited  in  this  opinion, 

but,  upon  examination  of  that  case,  it 
can  readily  be  seen  tnat  no  hostility  ex- 
ists. The  contract  in  that  case  does  not 
expressly  stipulate  that  It  shall  remain  In 
force  30  days,  and  the  opialon  of  Justice 
Hanobhson  clearly  intimates  tbat.  If  there 
had  been  a  provision  In  the  contract  that 
it  should  remain  in  force  for  such  length  of 
time,  the  defendant  would  not  have  been 
permitted  to  prevent  performance,  and  ee- 
cape  without  making  compensation  to  the 
agent.  The  remaining  cases  cited  by  re- 
spondent upon  this  question  add  no  merit 
to  bis  contention.  The  defendant  expi-ees- 
ly  agreed  that  his  contract  with  tbe  agent 
should  remain  In  force  for  the  period  of  10 
daya.  The  act  of  the  agent  In  finding  a 
purchaser  required  time  and  labor  for  its 
completion,  and  within  three  days  of  tbe 
execution  uf  tbe  contract,  and  prior  to  its 
revocation,  he  bad  placed  the  matter  in 
tbe  position  that  success  was  practically 
Certain  and  immediate,  and  it  would  be 
the  height  of  Injustice  to  permit  tbe  prln* 
clpal  then  to  withdraw  the  authority 
and  terminate  the  agency  as  against 
an  express  provision  of  the  contract,  and 
perchance  reap  tbe  benefit  of  the  agent's 
labors,  without  being  liable  to  him  for  his 
commissions.  This  would  be  to  makft  tbe 
contract  an  unconscionable  one,  and 
would  offer  a  premium  for  fraud  by  ena- 
bling one  of  the  parties  to  take  advan- 
tage of  his  own  wrong,  and  secure  tbe 
labor  of  the  other  wltliout  remuneration. 
Let  the  Judgment  and  order  be  reversed, 
and  the  caose  remanded,  with  directfon 
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to  Uie  court  belov  to  enter  jndf(ment  for 
the  plaintiff  as  prayed  for. 

We  concur:  Beatty.  C.  I.;  De  Haven, 
T.;  Harrison,  j. 

We  dissent:  McFakland,  J.j  Patee- 
SON.       Sharpstein,  I. 


(I  Wjro.  4S0) 

ToRHEY  V.  Baldwin.  County  Treasurer. 

(Supreme  Court  of  Wgoming.   April  27,  1891.) 

Indian  Kesbrtations — ^Taxation. 

Rev.  St.  U.  3.  S  1S39,  providea  that  "ooth- 
fng  in  this  title  [the  territories]  gball  be  cod- 
Btrued  to  impair  the  rights  of  person  or  property 
Iiertainin^  to  the  Indians  in  any  territory  so  long 
aa  auch  rights  rpiuain  unextinguished  by  treaty, 
•  •  •  or  to  include  any  territory  which  by 
treaty  with  anv  Indian  tribe  is  not.  without  the 
consent  of  such  tribe,  embraced  within  the  terri- 
torial limits  or  jurisdiction  of  any  state  or  terri- 
tory, but  all  such  territory  shall  be  excepted  out 
of  the  boundaries  and  constitute  no  part  of  any 
territoryDoworhereafterorganixed."  The  treaty 
of  July  8, 1868,  with  the  Sboahtmes,  pursuant  to 
which  their  reservation  was  established,  con- 
tains DO  reservation  or  exception  whereby  it 
should  be  excluded  and  excepted  out  of  the  terri- 
tory within  which  it  was  situated.  Held,  that 
tJiereaervationwasinchidedwithin  the  territory, 
and  that  cattle  thereon,  belonging  to  a  white 
person  in  no  wise  connected  with  the  Indians, 
were  subject  to  taxation  in  the  county  within 
which  the  reservation  lay. 

Reserved  case  from  district  court,  Fre- 
mont eounty. 

The  plaintiff,  Robert  A.  Torrey,  broi^^ht 
suit  on  the  3d  day  of  February,  1890,  in 
the  district  court  of  the  third  iudicial  dis- 
trict of  the  territory  of  Wyominjc  for  Fre- 
mont county  afrainst  the  defendant  M.  N. 
Baldwin,  as  county  treasurer  and  ex 
ofUcio  collector  of  taxes  for  Fremont 
county.  The  plaintiff  seeks  to  have  cer- 
tain taxes  in  the  sum  of  $1,262.62  levied 
and  assessed  aeainst  him  on  his  live- 
stock, horses,  and  cattle  raneinfr  on  the 
Shoshone  Indian  reservation  within  the 
eeoeraphieal  limits  of  the  county  of  JVe- 
mont,  declared  void,  and  to  perpetually 
pnioin  and  restrain  the  defendant  as  such 
oMccr.  and  his  successors  in  ofi&ce,  from 
collectiner  such  taxes  levied  and  assessed 
nerainst  him  by  the  board  of  the  county 
commissioners  of  the  county  of  Fremont 
fur  the  year  1889.  The  petition  ^lefses  the 
low  and  assessment  of  such  taxes  upon 
Ihe  live-stock  of  the  plaintiff,  consisting  ot 
horses  and  cattle,  upon  an  assessed  valu- 
ation of  $59,250;  that  said  live-stock  wer* 
upon  the  open  rnnffe,  and  were  durinp  all 
of  said  year  1889  ranged  and  located  with- 
in and  upon  said  Shoshone  Indian  reserva 
tion.  situated  within  the  ^ofzraphieal 
limits  of  said  Fremont  county;  that  th( 
reservation  was  established  pursuant  t( 
a  treaty  between  the  United  States  ar.«^ 
the  eastern  band  of  the  Shoshonea  and  tin 
Bannock  tribe  of  Indians,  made  and  con 
eluded  at  Ft.  Bridtrer,  in  the  territory 
of  Utah.  July  3.  186S,  which  treaty  h;i.' 
ever  since  existed;  that  plaintiff  diirinp 
said  year  1889  was  a  non-resident  of  Wyo- 
minc;  that  defendant  threatened  to  le^-y 
niton  and  distrain  the  property  of  plain 
tiff^  if  said  tax  was  not  paid.  To  Ih  ; 
pptition  defendant  demurred,  as-im  ^ 
iujE  two  Kroonda  of  demurrer:   (1)  Thatl 


the  court  had  no  .itmsdiction  of  the 
subject-matter  of  the  action;  and  (2)  that 
the  petition  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
Upon  these  pleadings  and  the  issues  there- 
by raised  the  court  below,  Hon.  A.  B.  Con- 
away,  now  one  of  the  justices  of  the  su- 
preme court,  presiding,  on  his  own  motioDi 
and  under  the  provisions  of  chapter  66 
of  the  Session  Laws  of  Wyomin«r  for  1888. 
reserved  and  sent  for  decision  to  this  court 
the  said  cause  and  the  questions  raised 
by  demurrer,  and.  as  is_  stated  in  the  cer- 
tificate of  the  said  district  court:  "Wheth- 
er the  county  of  Fremont,  within  the  ceo- 
(nvphical  boundaries  of  which  is  situated 
said  [Shoshonel  Indian  reservation,  bad 
in  the  year  1889,  any  ri^ht,  authority,  or 
iurisdiction  to  assess  for  taxation  and 
levy  a  tax  upon  the  cattle  and  horses  of 
the  plaintiff,  which  were  during  all  of 
that  year  kept  and  located  upon  the  said 
Shoshone  Indian  reservation;  and  wheth- 
er said  cattle  and  horses  of  the  plaintiff, 
as  kept  and  located  upon  said  reservation 
durinir  that  year,  were  sub.iect  to  taxa- 
tion in  said  county  for  that  year;  and 
whether  said  taxes,  so  levied  and  assessed 
upon  said  property,  were  void,  wronf^ful. 
and  illeiral  for  the  want  of  authority  and 
.lurisdiction  to  tax  the  same." 

Charles  N,  Potter,  for  plaintiff.  A.  C. 
Campbell  and  Ckarley  AUen,  for  defendant. 

Gkoesbeck,  C.  T..  (after  statina  the  facts 
as  above.)    The  questions  involved  in  this 

proceedinff  were  directly  passed  upon  by 
the  supreme  court  of  the  late  territory_  of 
Wyoming  when  the  said  Shoshone  Indian 
reservation  was  a  part  of  Sweetwater 
county,  and  before  the  formation  of  the 
county  of  Fremont  from  a  part  of  its  ter- 
ritory, in  the  case  of  Moore  v.  Board,  etc.,  2 
Wyo.  8,  and  the  broad  statement  was  then 
.judicially  announced  that  the  territory  of 
WyoraioK  was  wholly  excluded  from  the 
exercise  of  political  power  over  this  reser- 
vation, either  to  re^nilate  the  intercourse 
of  its  subjects  with  it,  or  to  extend  its  mu- 
nicipal authority  over  it.  The  right  to  tax 
any  property  within  the  reservation  was 
by  this  decision  emphatically  denied.  We 
should  be  loth,  at  this  late  day,  to  re-exara- 
ine  this  question,  wore  it  not  that  since  the 
said  decision  was  made  there  have  been  a 
number  of  decisions  of  the  federal  supreme 
?ourt  passine  upon  the  questions  involved, 
either  absolutely  or  incidentally,  which  are 
■n  direct  conflict  with  the  views  of  the 
'earned  .iudse  who  delivered  the  opinion 
■)f  the  supreme  court  of  the  territory  in 
he  case  first  cited.  Notwithstanding  this 
lecision  and  the  later  one  of  Fremont  Co. 
V-.  Moore,  (Wyo.)  19  Pac.  Rep.  438.  one 
if  the  members  of  that  court,  while  sit- 
ins  as  a  district  court  for  Albany  county, 
upon  a  cause  heard  and  determined  by 
lim  upon  a  change  of  venne  from  Fremont 
'ountv.  has  since  held  that  the  county  of 
Fremont,  in  its  corporate  capacity,  had 
'  he  richt  to  tax  personal  property  of  the 
ilaintiff  in  this  case,  the  same  beiner  live- 
toek  rantrine:  on  the  Shoshone  Indian  res- 
ervation in  Fremont  county ;  and  the 
'net  that  this  matter  has  been  sent  to  us 
or  decision  by  another  district  court 
shows  that  these  decisions  of  the  teni- 
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toiinl  Bopreme  court  have  been  boldly 
challCTiffed  by  beacb,  bar,  and  the  public. 
We  Bbanld  not  Ugbtly  npaet  tbeee  derls- 
lone,  howeTer  erroneous  they  may  appear 
to  U8,  unleHB  It  itattefaetorily  appeara  to 
oarmlnda  tbat  they  have  not  been  ac- 
quiesced In  and  conBldered  the  settled  lair 
of  this  JurlBdietlon,  bo  tbat  the  doctrine  of 
Btsre  decisis  would  apply,  or  because  It  Is 
iDipoBslble  to  follow  them  with  safety.  In 
tbellsbt  of  a  more  borate  discosBlon 
of  the  principles  InToWed.  and  because 
th^  are  clearly  asalnst  the  wdght  o(  au- 
thority and  the  law  ffOTemtng  the  ease. 
The  treaty  with  the  eastem  band  of  the 
Shoshoues  and  the  Bannack  tribe  of  Indi- 
ans was  made  and  cunclnded  at  Ft. 
Bridger,  Utah.  Jaly  8, 1868,  and  was  after- 
wards ratified  by  the  nresldenb  and  the 
senate  of  the  United  States.  16  D.  S.  St. 
67S.  There  Is  nel^er  reservation  nor  ex- 
ception In  thiB  treaty,  as  was  the  case  In  the 
treaty  with  the  Shawneesandother  tribes, 
wbereby  the  territory  embraced  within  the 
exterior  lines  ut  the  rveervation  should  be 
excladed  and  excepted  oat  of  the  state  or 
territory  within  which  thereserTation  was 
seoKraiOilcally  sltaated.  Itwassoezpresa- 
ly  dedded  In  the  case  of  LauKford  v.  Mon- 
tietli,  102  U.S.  145,  where  the  error  made 
In  tbs  case  of  Haricnees  r.  Hyde,  98  U.  8. 
47^  was  corrected.  We  quote  from  the 
opinion  In  the  former  case:  "This  court.  In 
Haritness  Hyde,  supra,  t^Ihk  upon  an 
Imperfect  extract  found  In  the  brief  of 
vonnael.  iDadvertently  Inferred  that  the 
treaty  with  the  Shoahonee,  like  that  with 
the  8hawnees,  contains  a  clause  exclud- 
ing the  lands  of  the  tribe  from  territorial 
or  state  Jnriedlctlun.  In  this  It  seems  we 
are  laboring  under  a  mistake.  Where  no 
such  clause  or  laoguaRe  equlralent  to  It 
Is  found  in  a  treaty  with  the  Indians  within 
the  exterior  limits  of  Idaho,  the  lands  held 
by  them  are  a  part  of  the  territory,  and 
subject  to  Its  Jurisdiction,  so  that  process 
may  run  there,  however  the  Indians  them- 
selves may  be  exempt  from  that  Jurisdic- 
tion. As  there  Is  no  such  treaty  with  the 
Mes  Ferees  tribe,  on  whose  reservation  the 

Eremtaes  lndlapnteare8ltnated,andastbls 
I  a  suit  betwe«i  white  men,  citizens  of 
the  United  States,  the  Justice  ot  the  peace 
bad  Jnrisdlctlon  ot  the  parties,  U  the  sub- 
ject-matter was  one  of  which  he  could 
take  cognisance."  The  court  farther  dA- 
clded  that  the  renervatlon  wbich  was  pro- 
vided for  in  the  SbOBhone  treaty  was  not 
excepted  out  of  the  territory  ot  Idaho. 
The  organic  act  ot  the  territory  of  Wyo- 
ming, approved  July  25,  1868,  contains 
the  following  exception  and  reservation 
relating  to  the  rights  of  IndiauB,  and  no 
other,  vis. :  "Provided,  that  nothing  In 
this  act  shall  be  conatrued  to  Impair  the 
rights  of  person  or  property  now  pertain- 
ing to  Indiana  In  said  territory,  so  long 
aa  such  rightsshall  remain nnextlngulshed 
by  treaty  between  the  DnI ted  States  and 
such  Indians."  The  proviso  afterwards 
Inserted  In  the  Revised  Statutes  of  the 
United  Stales,  (section  183U,)  Is  nearly  the 
aame  as  that  contained  In  the  organic 
acta  ot  the  territories  ot  Idaho,  Dakota, 
and  probably  of  other  territoriee,  organ- 
ised prior  totheeieatlon  otthe  territory  ot 
WyonilBs,  thoB  plainly  Indieatlngttaat  the 


remainder  ot  the  proviso  which  appears  In 
the  organic  act  of  these  older  territories 
was  atudlonsly  and  for  a  pnrpoae  omit 
ted  In  tb«  organic  act  ot  Wyoming.  Sec- 
tion 1839  of  the  Revised  Statutes  of  the 
United  States  readB  as  follows :  "Nothing 
In  this  title  shall  he  constmed  to  Impair 
the  rights  of  persons  or  property  pertain- 
ing to  the  Indians  In  any  territoi?  so  long 
iLs  such  rights  remain  unexttngalahed  by 
treaty  between  the  United  States  and 
anch  Indians,  or  to  Include  any  tmritoiy 
which  by  treaty  witb  any  Indian  tribe  Is 
not.  without  the  consent  of  such  tribe, 
embraced  within  the  territorial  limits  or 
Jurisdiction  of  any  state  or  territory ;  but 
all  such  territory  shall  be  excepted  out  of 
the  boundaries  and  constitute  no  part  of 
any  territory  now  or  hereafter  organized, 
until  such  tribe  slgnlflea  Its  assent  to  the 
president  to  be  embraoed  within  a  partic- 
ular territory."  The  only  substantial  dlf- 
erences  In  the  phraseology  between  tbe 
organic  acta  of  the  territories  other  than 
Wyoming  and  this  section  Just  quoted  are 
that  the  words  "to  be  included **  an 
stricken  out  of  the  organic  acts,  and  tbe 
word  "embraced*  Inserted  In  Ilea  thereof 
In  the  section;  and  the  clause:  "Or  to 
affect  the  authority  ol  the  govOTument  of 
tbe  United  States  to  make  any  regula- 
tions respecting  such  Indians,  their  lands, 
property,  or  other  rights,  by  treaty,  law, 
or  otherwise,  which  It  would  have  been 
competent  tor  tbe  government  to  make  It 
this  act  bad  new  been  puMed.*-^  alao 
stricken  out,  but  Is  substantially  re^n- 
acted  In  section  184«.  Rev.  St.  U.  S.  It  will 
be  noticed,  although  It  Is  contended  that 
the  organic  acts  of  the  t^ltorles  existing 
prior  to  the  revision  of  tbe  federal  stat- 
utes of  1874  and  1876  wars  repealed  by  tbe 
revision,  the  supreme  court  ot  United 
States,  long  after  the  adoption  <rf  the  re- 
vision,  refers  almost  entirely  to  the  or- 
ganic acta  themselves  In  constraing  these 
provlaluns  ndatlng  to  Indians,  as  If  they 
were  unmodified  and  unrepealed.  We 
think  that  the  error  In  the  case  of  Hark- 
ness  V.  Hyde,  supra,  arose  rather  from  a 
false  construction  of  the  proviso  relating 
to  Indian  rights  In  tbe  organic  act  ol 
Idaho  than  "from  an  Imperiect  extract 
found  In  the  brief  of  couuBel, "  and  It  ap- 
pears that  the  same  error  mns  through 
the  language  employed  by  Mr.  Justice 
MATTHKwsln  the  case  of  £x  parte  Urow 
Dog,  109U.S.  556,8Sup.Ot.  Rep.886.  He 
says:  "The  district  courts  of  the  territory 
of  Dakota  are  Invested  with  the  same 
Jurisdiction  in  all  caBes  arising  under  tbe 
laws  of  the  United  States  as  1b  vested  In 
the  clrcnlt  and  district  courts  of  the 
United  States.  Rev.  St.  SS  1907-1910.  Tbe 
reservation  of  the  Sioux  Indians  lying 
within  the  exterior  boundaries  of  the  ter- 
ritory ot  Dakota  was  defined  by  artlele 
2  ot  the  treaty  concluded  April  29,  1S«8, 
(16  St.  635;)  and  by  section  1839  of  tbe  Re- 
vised Statutes  It  is  excepted  out  of  and 
constitutes  no  part  of  that  territory.  The 
object  of  this  exception  Is  stated  to  be  to 
exclude  the  Jurisdiction  of  any  state  or 
territorial  gtivemmmt  over  Indians  with- 
in Its  exterior  liens,  without  ttaelrconsent, 
where  their  rights  have  been  reserved, 
and  not  exttngalshed  by  treaty.  **  U  tbe 
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8innx  rewrratton  was  excepted  ont  of  and 
eonstltoted  no  part  of  the  territory  ot 
Dakota,  why  was  that  JurfBdlctiun  over 
IndlaiiB  alone  excladed?  Why  was  It  not 
excludei  as  to  white  people?  We  do  not 
see  any  aach  exceprlon  Id  the  Slnux  treaty, 
which  Is  almost  like  that  ot  the  Shoshone 
treaty  on  this  point.  This  case  was, 
however, decided  upon  another  and  a  con- 
trolline  polntt—ttaat  section  3146.  Bvt.  St. 
U.  S.,  exceptlnf?  otfenaes  committed  by 
one  Indian  aKalnst  the  person  and  prop- 
erty o(  another  Indian  In  the  Indian  coun- 
try from  the  operation  of  the  local  law, 
was  not  repealed. 

We  are  content  with  the  views  expressed 
by  the  court  In  the  caae  o(  Lanfffurd  r. 
Montelth,  decided  earlier,  and  the  eases 
of  Railway  Co.  t.  Fisher,  116  U.  S.  28.  6 
Klip.  Ct.  Rep.  246,  and  U.  R.  v.  Eafcama, 
IIR  n.  8.  875,  6  Sup.  Ct.  Rep.  1100,  decided 
later,  which  are  harmonious  with  the  case 
of  Langford  r.  Mouteith.  Although  It 
was  decided  that  the  exclusive  authority 
and  JuriBdlctlOD  of  the  Doited  States  orer 
Indiana  in  the  Indian  eonnti?  was  not 
lost  In  tbe  Grow  Dog  Chb«,  tbld  objection 
was  remttvcd  by  the  statute  of  March  S, 
1R85,  which  provided  that  Indians  should 
be  tried  for  many  offenses  arising  under 
the  territorial  laws  by  the  territorial 
courts  in  which  the  reservations  were  sit- 
uate, and  tbisact  wasdeclared  valid  In  the 
case  of  U.S.  v.Kagaraa,  supra.  In  reUon- 
Bhay-ee,  130  U.  S.  843,  »  Sup.  Ct.  Rep.  643. 
However,  admitting  that  the  disputed 
portion  of  section  IH39.  Rev.  St.  D.  S..  su- 
perseded and  reppaied  the  organic  act  of 
Wyoming,  yet  we  cannot  see  that  it  has 
any  such  meaning  as  Is  sometimes  attrib- 
uted to  It.  It  certaluly  is  not  free  from 
arahigulty,  but,  re<luced  to  almple  lan- 
guage. In  an  intelligible  form,  It  would 
read  thus:  "Nothing  In  this  title  ["Terri- 
tories," tit.  23]  shall  be  construed  to  In- 
clude any  territory  which  by  treaty  with 
any  Indian  tribe  is  excluded  from  the  ter- 
ritorial limits  of  any  state  or  territory; 
but  all  sneb  territory  ahall  be  excepted 
ont  of  tbe  boundaries  and  constitute  no 
part  of  any  territory  now  or  hereafter  or- 
ganised." The  clause  **all  such  territory" 
most  mean  the  territory  which,  by  treaty 
with  the  Indians,  Is  excluded  from  the  ter- 
ritorial limits  or  Jurisdiction  of  any  state 
or  territory.  There  Is  no  such  reservation 
or  exception  In  the  Shoshone  treaty,  and 
this  was  directly  and  of  necessity  decided 
In  the  cases  of  Langford  v.  Montelth  and 
Railway  Co.  v.  Fisher,  supra.  If  we  adopt 
the  comttrnctlon  of  the  federal  supreme 
court  in  these  nasea.  (and  we  are  bound  to 
do  so,)  that  the  Ft.  Hill  (Hall)  reflerva- 
tion  was  a  part  of  the  territory  of  Idahu. 
notwithstanding  the  greater  restriction 
Imposed  by  its  organic  act.  we  must  hold 
that  the  Shoshone  reservation  In  Wyo- 
ming, which  was  provided  for  and  deHig- 
nated  la  thesame  treaty,  was  a  part  of  the 
territory  of  Wyoming,  and  consequently  a 
portion  of  the  county  of  Fremont,  wherein 
It  lies.  Our  attention  has  been  called  to  sec- 
tion 663  of  the  Revised  Statutes  of  Wyo- 
ming, defining  the  boundaries  ot  Fremont 
county,  wherein  it  Is  "provided  that  If,  by 
reason  of  any  treaty  with  the  Shoshone 
or  AFHpahoe  tribe  61  Indians,  the  Indian 


or  government  tlUe  to  any  lands  or  reser- 
vation within  tbe  limits  of  tbe  county 
shall  be  extinguished,  tbe  same  shall  form 
and  constitute  a  part  of  the  aforoMiid 
county."  We  think  that  this  proviso  was 
Inserted  through  an  excess  of  caution,  and 
In  vlftw  ot  the  decisions  ot  the  territorial 
courts.  No  territory  waa  excluded  from 
the  county  by  the  act  organising  it: 
and.  It  the  Shosbone  reservation  la  a  part 
ot  Wyoming.  It  certainly  must  be  a  part 
of  Fremont  county,  within  the  exterior 
boundaries  of  which  it  ilea.  At  the  time, 
then,  of  levying  the  taxes  upon  the  prop- 
erty of  plaintiff  in  1889,  the  territorial 
courts,  as  such,  bad  both  civil  and  crimi- 
nal Jurisdiction  over  tbe  Sbo«hone  Indian 
reservation  In  Fremont  connty,  mo  that 
procew?  could  mu  there,  and,  of  necessity, 
so  that  process  could  be  enforced  there. 

The  question  is,  was  there  any  further 
Jurisdiction  of  the  territory,  such  as  the 
taxing  power  over  this  reservation  ?  It  la 
undoubtedly  true  that  when  a  given  area 
la  within  the  defined  limits  of  a  municipali- 
ty It  would  be  presumed  to  be  within  the 
Jurisdiction  of  the  same  for  all  purposes, 
including  taxation.  If  it  be  excluded  or 
exempt  for  any  purpose,  the  exemption 
should  clearly  appear.  The  realty  cannot 
be  taxed ;  the  soli  belongs  to  the  govern- 
ment, of  which  the  Indians  have  tbe  usn- 
fruct.  The  property  ol  ttaelndlanscannot 
be  taxed.  It  la  true,  as  stated  In  tbe  case 
of  Fremont  Co.  v.  Moore,  snpra,  that "  the 
Jurisdiction  to  tax  and  the  Jurisdiction  of 
the  courts  are  not  necessarily  co-exten- 
sive."  But,  the  general  Jurisdletiun  being 
conceded,  we  do  not  see,  on  princijile,  why 
tbe  taxing  power  may  not  exist  over  tbe 

ferson  and  property  of  any  person  not  an 
ndlau,  so  long  as  tbe  rights  olthe  gov- 
ernment or  of  the  Indians  are  not  Im- 
paired. We  do  not  agree  to  the  proposi- 
tion that  property  on  the  reservation 
could  not  be  distrained  If  it  could  lawfully 
be  taxed  there.  There  Is  no  pretense  that 
the  plaintiff,  Torrey.  is  a  post  trader,  or  an 
officer  or  agent  of  the  government.  It  is 
folly  to  say  that  a  tax  collector  conid  not 
enforce  his  warrant  for  the  collection  of 
taxes  on  the  reservation  with  as  much 
propriety  as  a  sheriff  could  serve  a  civil 
writ  or  a  criminal  warrant  there.  The 
reservation  does  not  belong  to  the  In- 
diana, as  the  title  to  the  soil  Is  in  the  gov- 
ernment, and  the  Indians  have  hut  the 
nsufmet  to  the  land,  unlesH  they  choose  to 
select  and  cultivate  the  land  in  severnity 
and  even  when  this  is  done,  on  the  aban 
donmentof  such  a  purpose  tbe  land  reverts 
to  the  government,  it  was  not  the  pur- 
pose of  congress  to  create  an  tmperiani  fn 
imperio  within  our  limits,  nor  to  make  a 
foreign  country  of  an  Indian  reservation. 
The  doctrine  that  the  Indians  areaeparate 
nations,  or  even  "dependent  sovereign- 
ties," as  they  are  named  In  tbe  first  Moore 
Cape  quoted  above,  has  long  ago  been  ex- 
ploded. They  are  considered  the  wards  »jf 
the  government,  as  in  acondltton  of  pupil- 
age, and  as  **  dependent  poiltlcalcuminnni 
tien."  They  are  kept  on  reservations  to 
restrain  thelrnatural  propensities  to  mam 
over  a  large  scope  of  country;  to  keep 
them  from  con  tact  with  themean^r  whites, 
from  wbom  they  have  absorbed  tbe  vices. 
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withunt  the  vlrtQes.  of  ciTltlEatlon ;  to  ee< 
cure  the  settlers  la  tbe  vicinity  ol  tbe  res- 
ervatloDa,  who  hare  plnoted  wttb  so 
much  care  their  homea  la  a  frontier  conn- 
try,  tbe  peaceable  occupation  of  their  lands, 
ImprorenientB.  and  property;  and  to  give 
to  the  Indiana  a  "local  habitation  and  a 
name,"  and  thus  to  gradually  overcome 
their  hereditary  lawlessneHs  and  their  indis- 
poaltlon  to  labor.  They  are  dependent 
upon  tbe  government  for  food,  clothing, 
and  shelter,  for  their  protection  rrum  the 
rapacity  of  the  stronger  race,  Irom  their 
Internal  quarrels,  with  tbe  encouragement 
to  improve  their  condition  by  every  in- 
centive that  can  be  afforded  to  finch  a  peo- 
ple. The  law  on  tbe  aubjert  of  the  treat- 
ment ol  the  Indians  is  a  curious  and  an  in- 
tereatlngfltudy.  Af  ter  acen  tury  of  dealings 
with  them,  a  new  and  a  moreaensible  policy 
found  legislative  utterance,  forced  by  tbe 
imperative  logic  of  eventB,lntho  statute  uf 
March  3, 1871,  (section  2079,Kev.St.  U.  S..) 
which  provides  that  no  Indian  tribe  or 
nation  within  the  territory  of  the  United 
Sta  tes  shall  be  acknowledged  or  recognised 
as  an  Independent  nation,  tribe,  or  pow- 
er, with  whom  tbe  government  may  eon- 
tract  by  treaty,  saring  all  existing  rights 
;i:rowlng  out  of  treatira  then  In  existence. 
Since  the  enactment  ot  this  law,  agree- 
ments with  the  Indians  are  no  longer  held 
as  "treaties"  requiring  the  assent  ot  tbe 
president  and  the  senate,  but  these  con- 
tracts must  be  ratified  by  a  solemn  act  of 
congress,  in  which  tbe  concurrence  of  the 
lower  branch  of  congress,  which  carries 
tbe  purse,  must  be  obtained,  an  well  as 
that  of  the  upper  branch,  which  bears  tbe 
aword.  The  statute  of  March  3, 1886,  as 
was  well  said  by  Mr.  Justice  Miller,  In 
the  Kagama  Case,  quoted  above,  "does 
not  loterfere  with  the  operation  of  state 
laws  upon  white  people  found  there,"  (on 
an  Indian  reservation.)  We  consider  the 
case  of  Ballway  Co.  v.  Fisher,  116  U.  S.  S8. 
6  Sup.  (yt.  Bep.  246,  much  stronfEcr.  Tbe 
railroad  company  obtained  acession  of  its 
right  ot  way  through  tbe  Ft.  HIU  (Hall) 
re«ervatlon,  and  claimed  exemption  from 
local  taxation,  because  tbe  reservation 
was  excepted  out  ot  and  formed  no  part 
of  the  territory  of  Idaho,  and  because  the 
taxing  power  did  not  ext<md  over  the  rea* 
ervatlon.  But  the  court  held  that  the 
road  and  property  of  tbe  company  there* 
upon  was  subject  to  taxation  for  territo- 
rial and  county  purposes,  and  waw  only 
"withdrawn  so  far  aa  necessary  for  the 
construction  and  working  ofthe  road  and 
the  use  of  buildings  connected  therewith** 
from  tbe  reservation,  and  that  tlie  rt«er- 
vation  was  not  excladod  from  the  territo- 
rial limits  of  Idaho.  It  was  further  said 
Id  the  opinion  that.  If  the  railroad  com- 
pany constructed  and  operated  a  railroad 
through  this  reservation,  it  could  not  be 
jiercelvpd  that  any  Just  rights  of  the  In- 
diann  were  Impaired  by  taxing  the  road 
and  the  property  used  In  operating  it.  It 
peems,  tliere[ore,that  tbe  only  Jurisdiction 
of  the  territory  that  was  excluded  from 
this  ret>ervatlon  was  such  only  as  might 
Impair  the  rights  of  the  Indians.  Hence, 
with  the  supreme  court  of  the  United 
States,  we  do  not  see  that  any  Just  rights 
of  the  Indians  conld  be  Inipalred  by  tax- 


lug  the  property  of  tlie  plaintiff.  If  the 
plaintiff  ranged  his  cattle  and  otber  live- 
stock on  the  reservation,  without  the  con- 
sent of  the  Indians,  he  Is  In  the  attitude  of 
a  trespassw  or  wrong-doer  Justifying  his 
Immunity  from  taxation  by  his  own 
wrongful  and  unlawful  act.  It  his  live- 
stock  were  ran^ng  there  with  the  consent 
of  the  Indians,  be  would  come  within  the 
rule  laid  down  In  tbe  case  of  Railway  Co. 
V.  Fisher.  Even  under  a  contract  with 
the  Indians,  he  might  be  compelled  to  re- 
move his  property  from  the  reservatloa, 
as  were  those  who  leased  lands  from  the 
Cherokees,  and  who  were  expelled  by  the 
proclamation  ot  the  president  of  July  2S, 
1885.  24  D.  St.  at  Large,  1.  If  hia 
live-stock,  which  appear  to  have  been  de- 
pasturing on  tbe  reservation  solely  for  bis 
pecnuiary  bmeflt  and  gain,  are  exempt 
from  taxation  wbtle  there,  there  la  noth- 
ing In  tbe  way  to  prevrat  others  anbleet 
to  taxation,  whose  property  has  Ita  aham 
In  Fremont  county,  from  moving  their 
personal  effectsand  cbatteisacross  tbe  line 
Into  the  reservation  during  the  assesa- 
ment  period,  and,  when  that  time  has  ex- 
pired, returning  with  It.  In  such  a  case 
tbe  reservation  becomes  a  rendezvous  tor 
those  who  seek  to  escape  taxatlon,--an 
asylum  for  those  who  would  evade  tbe 
Jnst  burdens  of  government.  Taxation  Is 
an  incident  ot  civilisation,  and  be  who 
wonld  avoid  It  must  expatriate  himself, 
and  transfer  hia  property  where  govern* 
meat  la  unknown.  Much  atreaa  la  laid 
npon  ttaeclaase  ot  tbe  Shnahone  treaty 
which  provides  that  "the  United  States 
now  solemnly  agrees  that  no  peraona  ex- 
cept those  herein  designated  and  author- 
ized HO  to  do,  and  except  such  offlc^v, 
agents,  and  employes  ot  the  government 
aa  may  be  authorised  to  en  ter  upon  Indian 
reaervatlona  in  discharge  of  dntlea  enjoined 
bylaw,  shall  be  i>ermltted  to  pass  over, 
settle  upon,  or  reside  In  tbe  territory  de- 
scribed in  this  article  for  the  nseot  said 
Indians.**  etc.  This  clause  was  discussed 
and  construed  In  tbe  ease  last  mentioned. 
(Railway  Co.  v.  Fisher,)  and  the  eoncln- 
sion  reached  waa  "  that  the  authority  ot 
the  territory  may  rightfully  extend  to  alL 
matters  not  Interfering"  with  tbe  proteo- 
tlon  of  thelndlana.  It  Is  atrange  that  the 
plaintiff  sets  np  his  own  wrong  In  this 
matter— hia  own  treapaas.hls  own  unlaw- 
ful presence  on  the  reservation— as  a  rea- 
son why  others  abould  not  go  there  to  in« 
teriere  with  him.  It  la  contended  that  the 
plaintiff  can  rec^ve  no  direct  benefits  from 
the  taxation  of  hia  property  on  the  res- 
ervation, becanae  achuols  cannot  be  main- 
tained there,  nor  roads  laid  out,  nor 
bridges  bnilt  at  tbe  expense  of  the  county, 
and  for  the  reason  that  thetaxea  collected 
there  cannot  be  there  distributed  and  ex- 
pended In  common  to  and  with  other  por- 
tions ot  the  county.  Thla  la  too  narrow  a 
view  totakeot  taxation.  "Thestatelevlea 
taxes  for  the  support  of  Its  government  and 
fur  all  public  needs,  that  it  may  be  able  to 
carry  luto  effect  Its  mandates,  and  to  per- 
form its  manifold  fanctions;  and  the  clti- 
ten  pays  from  his  property  his  portion, 
that  he  may  secure  thereby  the  enjoymnit 
of  the  beneBts  flowing  to  him  acd  his 
neigbbora  from  organised  society.  Ma 
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KOT(>rnnientcftD  heso  admlnisterpd,  even 
by  the  moBt  consclentloua  rulers,  that 
there  may  nut  be  apparently  unjDRt  and 
Incquitablfi  uonRequencea  lu  particular 
cuKee.  Cooley,  Tax*n,pp.1-3.  There  are 
many  InntanceB  of  thle  arlatns  frutn  the 
operation  of  oar  revenae  laws.  Therhild- 
leag  man  roust  pay  for  the  education  of 
the^hilflren  irf  others,  the  thrifty  cltiien 
must  eontrlbnte  to  the  support  of  thiuie 
who  hare  become  Indigent  tbrouKh  their 
uothrlft,  the  upright  must  be  taxed 
(or  the  support  of  the  Ttclouscrlmlnal,  the 
sane  must  care  for  the  ln>4ane.  The  gen- 
eral school  tax  In  each  county  In  Wyo- 
ming Is  collected  from  the  taxable  property 
of  the  whole  county,  whether  settled  or 
unsettled,  bat  It  can  only  be  expended  In 
the  settled  portions  thereof,  which  are  di- 
vided Into  school-districts,  and  one  may 
be  compelled  tu  pay  for  the  expense  of 
biilldinK  a  bridge  or  of  maintaining  a  pub- 
lic highway  where  he  may  never  trnrelthe 
one  or  eniss  the  otbsr.  Yet  the  plaintiff 
may  sue  and  be  sued  in  the  local  courts ; 
and  be  now  seeks  their  aid  to  serore  him 
exemption  from  taxation  when  he  is  not 
willing  to  contribute  for  their  support, 
although  biH  liability  for  costs  Is  bat  a 
small  fraction  of  the  salaries  of  ofUclalfi, 
and  the  costs  of  maintaining  the  courts. 
Hecuold  have  even  an  Indian  punished 
tor  the  1an*eny  of  his  stock,  In  the  local 
w'ourts,  and  be  could  recover  In  the  same 
tribunals  property  wrongfully  detalnetl 
from  him  by  another  on  the  reservatluo. 
His  poHltlon  Is  no  worse,  but  the  same, 
as  the  Utah  &  Northern  Railway  Company 
In  the  cane  last  quoted,  where  the  corpora- 
tion could  not  expect  tu  receive  all  the 
benefltfl.  In  common  with  others,  of  the 
moneys  received  and  derived  from  terri- 
torial and  county  taxes,  as  no  roads 
conld  possibly  be  laid  out  or  maintained, 
nor  bridges  built,  nor  school>i  established 
on  its  right  of  way.  yet  It  was  held  that 
the  company  was  liable  to  be  taxed.  The 
ense  of  Bridge  Co.  v.  City  of  Louisville,  HI 
Ky.  189, depends  upon  adlffereut  principle, 
as  there  the  power  of  the  state  to  tax  the 
bridge  was  upheld,  while  the  light  of  the 
city  to  tax  was  denied,  as,  although  the 
bridge  was  within  the  corporate  limits, 
yet  it  was wlthoutthetaxablelimlt.  This 
principle.  In  the  case  of  the  extension  of 
the  limits  of  a  mnnlclpHl  corporation  over 
suburban  and  farming  property,  not  laid 
off  Into  lota,  has  been  frequently  an- 
nounced by  the  coorts  of  Mlchttfan  and 
other  states.  In  this  connection  we  think 
the  declalons  in  Wisconsin  collected  in  the 
rsKe  of  Lumber  Co.  v.  Brown,  4")  N.  W. 
Kep.4K2.are  more  in  point.  In  re  Phmnlx, 
etc..  R.  Co..  (ArlE.)  26  Pac.  Kep.  810. 

We  answer  the  questions  reserved  and 
sent  to  as  as  follows:  The  county  of 
Fremont  had  In  the  year  ]st»  fall  right, 
power,  and  authority  to  assess  for  taxa- 
tion and  levy  a  tax  upon  the  cattle  and 
bomes  of  the  plaintiff  which  were  during 
all  that  year  kept  and  located  upon  the 
8hu9houe  Indian  reservation,  which  lies 
within  the  geographical  limits  uf  said 
cuonty.  and  the  cattle  and  horses  of  the 
said  plaintiff  as  kept  and  located  upon 
said  reftervatiun  during  said  year  were 
subject  to  taxation  la  said  county  lor  said 


year,  and  the  said  taxes  so  levied  and 
a  Blessed  nvrm  saM  property  were  not 
TOiA,  wrnnirfnl,  or  lllecsl  for  the  want  nf 
lurlsdiction  to  tax  the  same.  The  district 
court  of  JudMnl  district  No.  8.  sitting  for 
the  county  of  Fremont,  Is  directed  to  sus- 
tain the  demurrer  of  the  defendant  to  the 
pecltlun  of  plaintiff,  and  to  proceed  with 
the  cause,  and  to  make  such  disposition 
thereof  as  shall  be  consistent  with  this 
opinion. 

CoNAWAT  and  Mbrbbll,  JJ.,  concur. 

Whratok  9t  al.  V.  RampackIer. 

fSunreme  Court     TPyominff.  AiHIS?,  isn.) 

RSVIBW  — RbCORO  — AOTIOa  ox  COHTaiXTT  —  En- 
DBNCB. 

1.  The  8tat«Tn«nt  In  a  bin  of  exceptions  that 
"the  said  testimony  was  all  the  tesUmonjr  offered 
by  either  party"  does  cot  show  that  all  the  "evi- 
doDoe"  is  theraln  coatsined  so  as  to  aiiow  a  rs- 
Tiew  thoreof . 

"i.  Od  the  back  of  aoertifiosteforstook  owned 
by  plaiotiff,  defendants  indorsed  iin  agreement  to 
pa;  plaintiff  therefor  a  certain  amount  after  tHree 
years  od  the  surrender  of  the  oerti&cate.  Held 
that,  In  an  action  thereon,  it  was  not  necessary 
to  alle^  s  conslderatioD  for  tbe  promise,  but 
that  it  was  suffloieot  that  plaintiff  aooepted  it, 
and  oottfled  dafbadants  tbneof  in  s  iMamaMa 
time,  and  beft»e  the  offer  had  been  withdrawn. 

8.  In  the  absenoe  of  evidenoa  as  to  the  oir- 
oumstanccs,  the  Judgment  for  plaintiff  cannot  be 
disturbed  on  tbe  ground  that  a  tender  of  tlie 
stock,  made  within  a  year  after  the  espiratiw  at 
the  three  years,  was  not  made  within  a  reascma- 
ble  t^me. 

Appeal  from  dlstrictcoart,  Albany  eotm- 
ty. 

Brown  A  ^rno/i/,  for  appellants.  /.P. 
Caldweil  and  iMoeyJt  Vaa  iMraater,  lor 
appellee. 

Gkobsbeck,  C.  J.  Rampaeker,  the  de- 
fendant lu  eiTor,  brought  salt  In  tlie  di^ 
trict  court  of  Albany  county  against 
Wheaton  and  Trabing,  the  plalnttlfs  in  er- 
ror, on  a  certain  Indorsement  upon  a  cer- 
tificate for  five  shareB  of  the  capital  stuck 
of  the  Big  Laramie  Land.  Cattle  ft  Im- 
prnvement  Company,  of  the  par  value  of 
$500,  which  be(Rampacker)  owned  on  the 
22d  day  of  May,  This  ludorsement 

on  the  certificate  la  aa  follows:  "Chicago, 
May  ^2,  *84.  We  agree  to  pay  A.  lEism- 
packer  the  par  value  otthts  stock,  with 
interest  at  10  per  cent,  per  annum  from 
date,  after  three  years,  upon  the  surrender 
of  this  certificate.  [Signed]  Oro.  I). 
Whbaton.  Trading  Bros."  The  firm  or 
copartnenhip  of  Trablng  Bros,  was,  at 
said  date,  composed  of  Augustus  Trabing, 
one  of  the  plnlntlfrs  In  error,  and  Charles 
Trablng,  who  has  since  died.  Tb«  peti- 
tion ulleged  these  facts,  and  that  on  tbe 
leth  day  of  May.  188S,  and  at  divers  other 
times  prior  to  that  date,  and  after  the  ex- 
piration of  said  three  yeurs,  Itnmpacker 
offered  to  snrrender  tbe  said  certificate  of 
stock  to  said  Wheaton  and  Trablng.  and 
demanded  payment  therefor,  which  was 
refused.  Augustus  Trabing,  wbo  appears 
to  be  the  only  defendant  served  and  ap- 
pearing In  the  court  below,  demurred  to 
the  petition  ea  the  ground  that  It  does 
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Dut  state  facta  anfflclont  to  eonstltate  a 
caoae  uf  action.  Tbe  detuarrer  was  orer- 
ruled,  an  exception  was  taken,  and  Tra- 
bins  anBfvenid,  admitting  that  Ram- 
packer  was  the  owner  ot  tbeaald  certifi- 
cate on  May  33, 1884,  admtttlDg  the  execu- 
tion of  the  raid  Indorsement  thereon  by 
btm  for  Trablng  Bros.,  but  denying  that 
there  was  ever  any  conHlderatlon  to  snp- 
irart  tbe  agreement  Indorsed  upon  said 
certificate,  although  this  was  not  alleged 
In  the  petition,  denying  that  Bampacker 
ever  promised  to  return  said  stock  or  to 
aurrender  the  same  to  said  Wlieaton  and 
TrablDg.  althoDKh  this  was  not  alleged  In 
tbepetitlon ;  anddenylng.farther^theQtrer 
to  surrender  said  stock  by  Bampacker, 
and  denying  that  he  demanded  payment 
therefor  from  any  defendant  In  the  case.  In 
accordance  with  the  conditions  written 
upon  the  back  of  aald  certificate.  A  trial 
was  bad,  and  the  coort  foand  for  Bam- 
packer. the  plaintiff  therein,  and  rendered 
jDdgnient  In  bis  faror  against  Augostua 
Trablngfor  thesnm  ot  f74ft.65and  coata. 
A  motion  for  a  new  trial  was  made  aud 
overrnled,  and  proceedings  in  error  were 
broncht  to  this  court. 

1.  We  cannot  review  the  evidence  In  the 
record,  presented,  as  It  la  claimed,  before 
the  trial  conrt,  as  It  haa  become  tbe  set- 
tled rule  nf  tills  court,  to  which  we  must 
adhere,  that  the  bill  of  exceptions  must 
contain  all  the  evidence  admitted  In  the 
trial  court,  where  the  same  Is  sought  to 
be  reviewed  here.  The  statement  In  the 
bill  ot  exceptions  before  ns  Is  that "  the 
aald  testimony  waa  all  tbe  teatlmony 
offered  by  either  party  on  tbe  trial  of  tbfa 
caude."  It  waa  held  In  the  case  ot  Trust 
Co.  v.  HolUday.  (Wyo.)  24  Pac.  Rep.  199, 
that  tbe  word  "  testimony  "  1h  not  synony- 
mous with  the  word  "evidence,"  and  that 
anch  a  bill  of  exceptions  as  the  one  before 
QB,  containing  a  like  recital,  would  not  be 
considered  by  the  court.  Tbe  learned 
counsel  for  the  plaintiffs  in  error,  recognis- 
ing tbe  force  of  this  rule,  contented  him- 
self  with  urging  two  objections  to  the 
Judgment  of  the  district  court;  (1)  Tbe 
court  en^  in  overruling  tbe  demurrer  to 
the  petition;  and (2)  the  petition  does  not 
state  facta  sufHclent  to  support  tbe  Judg- 
ment. 

2.  These  objections  rest  upon  the  single 
proposition,  which  was  argued  at  length, 
that  the  petition  does  not  alleire  any  con- 
eideratinn  for  the  oRertopurehasu  or  take 
the  stock  In  qaestion.  This  Is  true.  Tbe 
agreement  was  strictly  unilateral,  as  It 
■was  not  signed  by  Bampacker.  and  there 
Is  nothing  to  show  that  he  agreed  to  ac- 
cent the  proposition  or  olfer  of  the  plain- 
tiffs  In  error  at  the  time  when  the  Indorse* 
meat  on  the  certificate  was  made.  This 
offer,  however,  became  good,  If  accepted, 
and.  It  tbe  promisors  were  notified  of  the 
acceptance  wltbln  a  reasonable  time,  un- 
less the  agreement  bad  been  revoked  or 
withdrawn,  or  when  from  tbe  lapse  of 
time,  it  would  be  presumed  to  have  been 
revoked  or  withdrawn.  The  promise  In- 
dorsed on  the  certificate  of  stock  Is  In  tbe 
nature  of  acontinalnKofferorproposltlon. 
Whatever  consideration  for  the  promise 
existed  at  tbe  time  et  the  execution  ot  the 
agreement,  or  whether  any  conalderation 
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ever  extsted  between  the  date  of  tbe  prom- 
Ise  and  that  of  the  tender  ot  the  stock, 
cannot  be  considered,  as  no  consideration 
is  Het  Qp  fn  the  pleadings.  The  offer  to 
purchase,  so  far  as  It  appears,  was  prima- 
rily without  consideration,  and  It  might 
have  been  withdrawn  or  revoked  at  any 
time  prior  to  the  tender  ot  the  stock.  It 
was  then  accepted  and  acted  upon  by 
Bampacker,  and  It  was  then  no  lunger  a 
nudum  pactum,  but  became  a  valid  and 
binding  agreement.  The  offer  must  be  re- 
garded as  continuing,  until  accepted,  re- 
jected, or  withdrawn.  So  long  as  It  con- 
tlunea,  It  Is  at  the  disposal  of  tbe  party  to 
whom  it  Is  made.  Wade,  Notice,  |  884, 
and  cases  there  cited. 

It  Is  urged  that  the  offer  to  purchase  or 
pay  for  thestock  was  not  accepted  within 
a  reasonable  time,  and  that  the  defendant 
in  error  torielted  bis  rights  under  tbe 
aRreementbyhtslacbes,bnt  we  think  that 
thlseontention  Is  not  w^l  toanded.  By 
its  terms  tbe  offer  was  held  open  "until 
atter  three  years,"  and  tbe  detendant  In 
error  could  not  have  surrendered  or  per- 
formed bis  part  of  tbe  contract.lf  he  chose 
to  accept  the  agreement,  before  the  expi- 
ration ot  that  time.  The  allegation  In  the 
petition  la  that  tbe  tender  was  made  on 
or  about  May  10,  1888,  nearly  one  year 
after  the  three  years  had  expired,  and  "at 
divers  other  times  prior  to  that  date,  and 
after  the  expiration  of  said  three  years." 
Inasmuch  as  there  Is  no  allegation  in  the 
answer  that  the  acceptance  and  tender 
were  not  made  within  a  rsasonable  time, 
and  the  ground  tor  reversal  Is  not  urged 
on  this  point,  we  are  unable  to  determine 
whether  or  not  the  tender  and  offer  to  sur- 
render the  certificate  were  made  In  a  rea- 
sonable  time.  The  averments  of  the  pe- 
tition, as  to  the  offer  to  surrender  the 
stock,  are  flatly  denied  In  the  answer, 
and,  in  the  absence  of  any  evidence  on  this 
point,  we  must  presume  that  tbe  trial 
court  decided  that  the  surrender  or  offer 
to  surrender  the  stock  roust  have  been 
made  within  a  reasonable  time,  as  it  bad 
all  tbe  evidence  before  It,  and  could  settle 
that  question  by  tbe  facts  and  circum* 
stances  of  the  case  and  the  situation  of 
the  parties.  If,  however,  we  strain  the 
mle.  and  look  at  the  evidence  which  the 
bill  ot  exceptions  contains,  we  find  that 
Trailing  was  informed  by  Rampacker's 
attorney,  some  time  in  1887.  that  Bam- 
packer  accepted  the  offer;  and  that  all 
that  Trablngsald,  at  that  time,  was  that 
it  was  a  matter  In  which  the  estate  ol  his 
bmtber  was  Interested,  together  with  the 
Trabing  Commercial  Company,  and  that 
he  was  unable  to  do  anything  abont  the 
matter  untfl  these  affairs  were  settled. 
Tb>R  ehowB  that  Trabing  <lid  not  disaffirm 
the  contract,  or  Insist  upon  Its  withdraw- 
al. It  appears,  also,  that  on  tbe  date  al- 
leged. May  10,  1S88,  tbe  stock  wan  ten- 
dered, and  payment  therefor  refused. 
Whether  or  not  this  la  all  the  evidence  In 
the  trial  court  we  cannot  say,  but.  admit- 
ting that  It  was,  we  think  it  estahlishcd 
the  fact  that  tbe  agreement  was  accepted 
and  acted  upf>n  wltbln  a  reasonable  time. 
The  defendant  In  error  had  undoubtedly 
tbe  right  to  elect  to  surrender,  or  offer  to 
snrronder,  the  stock,  and  sue  fur  tbe  com 


Digitized  by  Google 


.914 


FACIFIG  BEFOUT£B,TOL.  2& 


(Wyo. 


tract  price,  as  be  has  done.  The  Jodgment 
U  affirmed. 

CioNAWAT  and  Mbrrkli.,  JJ.,  eoncar. 


Ex  parte  Bbrghan. 

{Supreme  Court  of  Wyoming.  Nor.  25, 18M.) 
HjlBBas  Co  HPua— Co  NT  bhpt— Abolition  or  Tbb- 

RITORIIL  i'ROBATB  COUHT. 

1.  Under  Rev.  St.  Wyo.  $  1269,  which  pro- 
rides  that  the  court  may  refuse  to  issue  the  writ 
of  habeas  corpus  if,  from  the  sboiving  of  the  pe- 
titioner, he  la  not  entitled  to  any  relief,  the  writ 
will  oot  issue  in  the  flrst  instance  as  of  oourse. 
but  the  [letltioner  must  nuura  oat  a  prima  facte 
case  for  its  issuance. 

8.  The  (act  that  an  order  to  show  cause  vrhy 
defendant  shonld  not  be  punished  for  contempt 
was  not  styled  in  the  name  of  the  state,  as  re- 

tuired  by  Const.  Wyo.  art  6,  S  15,  does  not  ren- 
er  the  order  of  commitment  void,  where  defend- 
ant TOluntarily  aabmitted  to  the  order  to  show 
Cftose,  which  was  pissonally  served  on  him,  and 
appeared  both  in  person  and  by  counsel,  without 
raising  the  question  of  Jurisdiction. 

3.  Const.  Wyo.  art  5,  S  10,  confers  on  the 
district  court,  among  other  things,  exclusive 
original  ]urisdiction  "in  all  matters  of  probate;" 
and  article  21,  $  17.  ^vides  that  all  records  of 
the  territorial  probate  court  shall  pass  into  the 
possession  of  the  district  court,  and  that  the  lat- 
ter court  shall  have  ]urisdiction  to  determine  all 
causes  which  the  probate  court  would  have  heard 
if  the  constitution  had  not  been  adopted.  Held, 
that  the  territorial  probate  court  and  the  otHce  of 
probate  ludge  were  abolished  on  the  adoption  of 
the  constitution,  notwithstanding  the  fact  that 
the  territorial  probate  ludge  was  ex  officio  county 
treasurer,  and  that  Const,  wyo.  art.  3l,  |  lU,  con- 
tinued la  office  all  county  officers  until  the  ex- 
piration of  the  terms  for  which  they  were  elect- 
ed, and  until  their  successors  were  qualified,  as 
the  two  offices  of  probate  Judge  and  county  treas- 
urer, thougb  held  by  the  same  person,  are  sepa- 
rate Bad  distinct 

4.  Since  the  district  court  is  oonstructively 
In  possession  of  the  records  of  the  territorial  pro- 
bate court,  the  territorial  probate  Judge  holds 
them  subject  to  its  order;  and,  on  his  refusal  to 
produce  them  when  called  for,  he  may  be  pun- 
ished for  contempt 

5.  The  fact  that  the  district  conrt  may  com- 
pel the  production  of  the  records  of  the  territorial 
probate  court  by  Tnandamus  does  not  deprive  It 
of  the  more  sammary  proceedings  by  contempt 
against  the  probate  judge. 

6.  Since  the  probate  Judge  may  parge  him- 
self of  the  contempt  by  the  production  of  the  rec- 
ords, the  ordorof  uie  district  court  that  he  be  im- 
prisoned until  he  does  produce  them  is  not  void, 
as  imposing  a  term  of  imprisonment  without  lim- 
it; nor  is  such  order  affected  by  Bess.  Laws  Wyo. 
1890,  p.  144,  §  121,  which  fixes  a  definite  punish- 
ment for  witnesses  who  refuse  to  be  sworn  or  an- 
swer questions,  and  which  expressly  provides  that 
"this  section  shall  not  prevent  summary  proceed- 
iags  for  contempt " 

7.  In  the  absence  of  direct  statutory  provis- 
ions, the  fact  that  the  person  In  contempt  may  be 
proceeded  against  hy  indlotmeat  does  not  talce 
away  the  power  of  tne  court  tu  commit  for  con- 
tempt 

8.  Where  the  record  of  the  district  court 
shows  that  a  rule  to  show  cause  nas  personally 
served  on  the  probate  Judge;  that  the  latter,  with 
full  knowledge  of  the  charge  against  him,  ap- 
peared both  in  person  and  by  oouoscl,  and  sub- 
mitted his  case  on  the  evidence;  that,  on  hear- 
ing the  order  to  produce  the  records  of  the  pro- 
bate court,  he  declined  to  make  further  answer; 
and  that  heretained  them  afterrepeated  requests 
to  turn  them  over,~an  objection  to  the  order  of 
eonucitment,  on  theground  that  the  probate  Judge 
was  held  in  contempt  in  matters  which  had  not 
tocurred  when  the  order  was  made,  and  that  he 


\  had  no  hearing  or  opportunity  to  be  beard.  Is  not 
well  taken. 

9.  The  record  in  the  oontempt  moceediiw  im- 
ports absolute  verity,  and  cannot  be  questuHked 
on  habeas  corpus  to  release  the  prisoner. 

Application  for  writ  or  habeas  eorpas. 

WniUr  R.  StoU  and  A.  C.  Campbell,  for 
petitioner.  IViUis  Van  Devanttr  and 
John  St.  Davidson^  amMcurtse. 

Ororsbrck,  0.  J.  The  petition  for  the 
writ  of  babeaa  corpus  ret:lte8  that  Ibbuc 
Bcrgraan.  the  petitiuaer.la  a  cittseQ  ol  the 
United  States  of  America,  and  of  this 
state,  and  Is  restrained  of  his  liberty  bj 
John  A.  Martin,  as  sheriff  and  laller  of  the 
nonnty  of  Lnramle,  at  the  Jail  of  said 
county;  that  the  pretense  of  such  re- 
straint, according  to  the  beet  Informa- 
tion of  the  petitioner.  Is  by  an  order  of 
commitment  of  the  district  court  of  the 
first  judicial  dtetrict,  sitting  within  and 
for  the  county  of  Laramie,  a  copy  ol 
which  order  Is  attached  to  the  petition; 
that  the  restraint  and  ImprlBonnient  of 
the  petitioner  Is  Illegal,  In  this:  (1)  That 
the  Raid  district  court  was  without  Jurie- 
dlrtlon  In  the  premises;  (2)  that  the  said 
commitment  was  made  In  an  alleK*^  pro- 
ceeding for  contempt,  which  alleged  con- 
tempt consisted  in  not  obeying  wliat  Is 
called  a  "request"  or  "order,"  which  is  at- 
tached to  the  petition,  and  In  not  obeylog 
what  Is  called  a  "further  order,"  also  at- 
tached to  the  petition ;  (8)  that  the  said 
order  of  commitment  was  IlleKa),  In  this: 
that  It  Is  without  limit;  (4)  that  the  said 
order  of  comraitmeat  Is  Illegal.  In  this: 
that  the  said  petitioner  was  held  in  con- 
tempt in  matters  which  had  not  occurred 
at  the  time  the  said  last-mentioned  order 
was  made  returnable,  and  la  whlcb  the 
petitioner  had  no  hearing,  and  no  oppor> 
tunity  to  be  heard.  The  petition  cloees 
with  the  usual  arermenta  that  tbe  llleicall- 
ty  of  the  liiriDrlsonment  of  the  petitioner 
has  not  been  adjudged  upon  a  prior  pro- 
ceeding of  tbe  same  character,  and  that 
the  application  tor  tbe  writ  has  not  been 
made  to.  and  refused  by.  any  conrt  or 
Judge.  The  orders  referreti  to  are  anfB- 
cfently  set  out  In  tbe  answer  and  return 
of  the  said  sheriff  to  the  writ,  and  tbe 
substance  of  such  answer  and  return  li 
given  in  this  opinion. 

This  court  has  been  Invested  wttb  orig- 
inal jurisdiction  \t%  habeas  eurpjis  by  the 
constitution  of  this  state.  Section  3,  art. 
5,  of  the  constitution  nfWyom-ng.  The 
supreme  court  of  the  territory  of  Wy- 
oming altio  exercised  thiti  original  Juris* 
dictinn,  under  tlie  organic  act  of  the  ter- 
ritory and  the  acts  of  ctmgress  relating  to 
hnbeaa  corpus.  The  proceedings  and 
practice  In  babeaa  corpus  set  forth  in 
chapter  1  of  title  17  of  the  Kevlsed  Stat- 
utes of  Wyoming  appear  to  be  applicable 
herein,  and  the  petition  and  answer  are 
drawn  tliereunder.  Under  the  provisions 
of  this  Btatute,  tbe  writ  does  not  Issue,  as 
of  course,  upon  the  application.  Sec.  1269, 
Rev.  St.,  provides  that  "If,  from  the  show- 
ing of  the  petitioner,  tbe  plaintiff  would 
not  be  entitled  to  any  relief,  the  court  or 
Judge  may  refuse  the  writ."  And  RCctloQ 
1272  directs  that.  "If  the  writ  Is  disal- 
lowed, tbe  court  or  Judge  sball  cause  tb« 
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rensons  for  Bald  dtHallowance  to  be  ap- 
pended to  the  petition,  and  returned  to 
tbe  person  applylnfif  lor  the  writ."  This 
la  the  rale  under  the  common  law,  and  la 
tbe  practice  anirormly  followed  by  eoorts 
and  Judfces  upon  application  for  tbe  writ, 
onlesB  the  etatnte  of  tbe  Jurisdiction 
polnta  out  another  method.  The  writ 
can  only  IsBue  to  one  "entitled  to  It, "  and 
It  should  not  be  panted  wltbont  Inquiry. 
To  allow  the  writ,  without  determining 
that  the  petitioner  had  made  aprima  facie 
case,  would  make  It  »  mere  mlnliterial 
act;  and  a  clerk  of  a  court  or  other  mln- 
iBterial  officer  might  Issue  It -as  In  caae  of 
mesne  procees,  and  as  an  ordinary  writ. 
The  right  to  the  writ  "is  a  right  In  a 
lar^r  and  more  liberal  sense.— a  right  to 
be  delivered  from  all  unlawful  Imprison' 
ment."  Until  early  In  the  present  century, 
In  England,  the  opinion  pren^led  that  the 
court  was  bound  In  the  first  fnatance  to 
Issue  the  writ  of  habeas  corpus,  as.  of 
course,  without  exercising  Its  discretion, 
as  to  the  gronnds  upon  which  the  writ  is- 
sued  or  moved.  But  It  clearly  appears 
that  oU  tbe  leading  later  decisions,  both 
EngUflh  and  American,  eatabUah  the  rale 
that  probable  cause  must  first  be  shown 
to  obtain  the  writ,  whether  it  Is  grauted 
at  common  law  or  under  the  statnte ;  and 
this  rule  has  been  followed  without  Inter- 
ruption.  In  this  country,  in  both  federal 
and  state  courts,  and  Is  upheld,  as  a 
prominent  author  well  termn  tt,'*ln  a  mnl- 
titude  of  cases."  Church,  Hnb.  Corp.  Q 
92,  and  the  cases  there  dted. 

Our  examination  of  the  petition,  after  a 
long  and  exboastlve  argument,  in  which 
The  sufficiency  of  the  allegations  of  the  pe- 
tition were  not  raised,  or  even  alluded  to, 
except  as  to  the  legal  effect  thereof,  shows 
the  petition  defective  In  many  particulars. 
Tbe  allegation  that  the  court  is  without 
Jurisdiction  does  not  atate  wherein  either 
as  to  the  person  or  the  subject-matter  of 
the  contempt  proceedings,  and  in  fact  tbe 
whole  petition  is  lacking  In  sutflclency  and 
perspicuity  of  statement.  In  order,  how- 
ever, to  decide  the  question  raised  In  the 
fourth  all^atiou  ol  the  petition,  we  reJuo- 
tantly  granted  the  writ,  as  It  appears  Im- 
possible  to  determine,  from  the  order  or 
mittimus  attached  to  the  petition,  that 
the  bearing  was  had,  and  we  prefer  to 
err  on  the  side  of  liberty,  and  to  "spell 
out"  vague  and  Indefinite  allegations, and 
to  order  a  hearing.  In  order  that  tbe 
whole  record  ol  the  committing  court 
may  be  reviewed,  and  that  the  Important 
public  questions  raised  In  the  argument 
of  counsel  may  receive  a  careful  and  thor- 
ough consideration  at  our  bands. 

The  anwer  and  return  of  tbe  sheriff  of 
Laramie  county  avers  that  he  has  now, 
and  since  the  )7tb  of  November,  laaO,  has 
had.  tbe  petitioner  In  bis  custody  under 
and  by  virtue  of  certain  orders  and  pro- 
cess of  the  district  court  of  Laramie  coun- 
ty, certified  copies  of  which  are  appended 
to  the  answer  and  return.  These  papers 
were  submitted  in  evidence,  and  consti- 
tute the  record  and  proceedings  of  said 
court  In  this  matter.  Tbe  record  discloses 
that  the  petitioner,  Isaac  Bergman,  was 

fimbate  Jndge  of  Ljirnmle  county  on  the 
0th  day  ol  J  nly,  A.  D.  1880,  when  tbe  con- 


stitution of  this  state  went  Into  effect; 
that,  as  such  Judge  and  court,  he  had  act- 
ual possession  of  the  records,  papers,  and 
proceedings  of  the  late  probate  court  of 
I«aramleconutyon  that  day,and  has  con- 
tinued In  soeta  possrasion  since  that  date; 
that  the  district  conrt  of  said  county, 
claiming  that,  by  operation  nf  the  consti- 
tution, the  same  were  transferred  iu  con- 
templation ol  law  Into  the  custody  and 
possession  of  said  court,  on  November  11, 
1890,  when  Bergman  was  in  said  district 
court,  required  him,  in  open  court,  to  de- 
liver tbe  records,  papers,  and  proceedings 
of  the  late  probate  court  of  Laramie  comi- 
ty to  said  district  court,  or  show  cause 
why  he  should  not  do  so;  that  theretifter 
the  court  made  an  order  requiring  tbe 
shsriff  of  Laramie  county  to  request  and 
demand  of  said  Bergman  the  said  records, 
papers,  and  proceedings,  finding  that  tbe 
same  were  in  Bergman's  possession,  and 
requiring  him  to  turn  over  the  sauie  to 
the  sheriff;  that  such  order  was  served  by 
the  sheriff,  who  made  said  request,  to 
which  Bergman  made  no  response,  and 
did  not  turn  over  any  books,  papers,  rec- 
ords, or  proceedings  to  tbe  sheriff ;  tbat 
thereafter  tbe  district  eourt.  finding  these 
facts,  and  tbat  Bergman  was  still  In  the 
actnul  possession  of  the  probate  records, 
and  had  been  since  July  10, 1890,  in  tbe  act- 
ual ptwseesion  thereof,  and  had  failed  to 
turn  over  the  same  to  the  court,  or  its 
clertE  or  appointed  officer,  entered  its  or- 
der, and  directed  tbe  service  of  a  copy 
thereof  on  said  Bergman,  requiring  him  to 
appear  on  November  17. 1tj90.  at  an  buur 
specified  therein  in  said  district  court,  and 
to  there  show  cause  why  he  should  not  be 
punished  for  bis  contempt  of  court  lure- 
fusing  to  comply  with  Its  said  order  to 
turn  over  said  probate  records :  that  said 
rule  to  show  cause  was  served  on  Berg- 
man; that  be  appeared  In  person  and  by 
counsel  on  said  17th  of  November,  In  pur^ 
suance  of  the  rule  to  show  cause  why  be 
should  not  turn  over  said  probate  papers 
and  records,  and,  being  so  present,  did  not 
state  any  cause  in  answer  to  the  rule,  but 
sabmittedthe  cause  on  the  evidence  before 
the  court,  and  on  tbe  said  rule:  that  tbe 
conrt  determined  and  found thatBergman 
was  in  possession  of  thesald  records, hooks, 
and  papers,  and  had  been  since  the  date 
aforesaid;  that  Bergman  had  failed  and 
refueeil  to  deliver  up  the  same;  tbat.  In 
the  presence  of  Bergman,  the  court  fur- 
ther found  tbat  it  was  entitled  to  the  pos- 
session thereof,  and  that  tbe  same  were 
tbe  records  of  said  court,  and  of  right  be- 
longed to  its  custody ;  that  the  court  then 
Informed  Be^roanuflts  findings  and  de- 
cision, and  again,  la  open  court,  requeHted 
Bergman  to  permit  the  court  to  take  pos- 
session of  said  records,  etc.,  and  inquired 
of  him  whether  or  not  he  would  permit 
the  court  to  take  possession  thereof, 
whereto  Bergman  replied  that  be  had 
beard  the  ruling  of  the  court,  and  declined 
to  make  any  other  or  further  answer; 
tbat  the  second  time,  and  directly  there- 
after, the  court  made  the  some  request  cf 
Bergman,  whereto  Bergman  made  tbe 
same  reply  as  at  first ;  that  the  court  then 
aslied  Bergman  when  he  would  permit  the 
court  to  take  pousesalon  ul  said  records, 
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or  when  he  would  deliver  the  same  to  the 
court  or  Its  offlwrs,  whereto  Bencman  an* 
swered  that  he  could  not  may,  and  de- 
ellued  to  make  any  further  answer;  that 
thereupon  the  court  fouud  Burjcman  wlU- 
lully  and  contumacloasly  In  coutempt.and 
ordered  and  adJudRed  that  he  be  com- 
mitted to  the  common  Jail  of  Laramie 
county,  until  aucli  tlmeaa  he  ahnll  dellrer 
oreaaaeto  be  delivered  to  the  conrt  the 
aald  tvcorda,  papers,  and  proceedlnKs; 
and,  further,  that  Bergman  be  In  open 
court  comuiitted  to  the  custody  ol  the 
sheriff  of  aald  county  ul  Laramie,  to  be 
eontlned  In  the  Jatl  thereof  until  be  should 
make  Huch  detlfery,  or  cause  the  same  to 
be  made.  lu  thhi  proceedlag  we  cannot 
paSH  upon  any  of  the  allejired  irreeularltiea 
of  the  district  court  In  the  contempt  pro- 
ceedlnffs.  In  this  hearing,  wecan  only  con* 
slder  the  questions  of  Jurisdiction  of  the 
Bobject-matter,  and  of  the  peraon  of  the 
defendant,  and  whether  or  nottbeJudK* 
meat  of  the  conrt  is  valid.  It  Is  unneces- 
sary to  quote  authorities  in  support  of 
this  position,  as  they  appear  to  be  wholly 
iu  harmony  with  this  Tiew. 

1.  It  is  contended  that  the  rule  or  order 
to  show  cause  is  a  "process"  of  the  court, 
and.  as  section  15  of  article  5  of  the  con* 
atitutlon  of  this  state  provides  that  "the 
Htyle  of  ail  proceHS  shall  be 'The  state  of 
Wyoming."*  that  the  rule  or  order  not  be> 
Infc  BO  styled  was  void.  In  the  case  of 
Wilson  T.  Territory,  1  Wyo.  155,  the  only 
references  In  the  opinion  on  this  point  Is 
this  brief  sentence:  "We  further  believe 
that  the  plaintiff  in  error  did  nt»t  waive 
any  of  his  rights  In  these  proceedings,  by 
api>earanc«  or  otherwise."  But,  in  that 
casR.the  court  below  was  held  tt>  be  with* 
out  Jurisdiction,  beenose  It  bnd  Issued  an 
attachment  for  contempt  asalust  Wilson 
fur  the  purpose  of  showing  cause  why  he 
Hhould  not  be  punished  for  contempt, 
without  any  evidence,  by  affidavit  or  oth* 
erwise,  flhowlng  that  a  contempt  of  the 
court  had  bnen  committed.  Here  the  com- 
mitting court  had  an  affidavit  and  other 
evidence  before  It,  and  the  proceedings  are 
not  similar.  In  the  Wilson  Case,  the  conrt 
acquired,  or  attempttfd  to  acquire,  juris- 
diction hylts  attachment;  but  In  thiscase 
the  district  court  for  Laramie  county  ac- 
quired Jurisdiction  by  the  personal  service 
of  Its  order  or  rule,  and  by  the  voluntary 
subralHSlon  of  Bergman,  who  appeared,  as 
the  record  discloses,  both  In  person  and 
by  counsel,  and  the  question  of  Jurlsdl<^ 
tlon  was  nut  raised,  and  the  validity  of 
the  rule  ur  order  to  show  cause  was  not 
questioned.  The  cnne  cited  by  counsel  for 
the  petitioner  establlahei*  the  rule.  DIx  t. 
Palmer,  5  How.  Pr.  234.  Whenever  the 
defendant  ai>iienr8  In  a  civil  cause,  he  ad- 
mits himself  to  be  regularly  In  court,  and 
hence  alt  defects  In  the  summons  and  Ita 
Bprvfce.andeven  the  total  omlRsion  of  any 
summons  at  all,  becomes  ImntatRrial. 
This  rule  In  civil  causes,  where  the  process 
has  been  irregular  or  defective,  we  appre- 
hend would  apply  to  criminal  or  quasi 
criminal  cases;  and,  when  a  defendant  ap- 
pears and  pleads  to  an  Indictment,  he 
would  not  probably  be  hoard  to  complnln 
that  the  bench-warrant  upon  which  he 
was  arrested  was  not  styled,  or  did  not 


bear  teste.  In  the  name  of  the  sover^gnty. 

2.  We  can  bear,  under  the  allefcatloa  of 
want  of  Juriadlctlon,  objections  to  the 
power  of  the  court  to  Issue  the  several 
orders  to  turn  over  the  papers  and  rec- 
ords of  the  late  probate  court  o!  Laramie 
county,  and  its  authority  tu  punish  for 
contempt  of  such  orders.  There  can  be  no 
doubt  that  the  probate  coori;  in  each  coun- 
ty, oreated  by  the  oixftnie  act  and  the 
laws  of  the  late  territory  of  Wyoming, 
was  abolished  bv  the  constitution  of  Wy- 
oming, and  that  It  was  diverted  of  Its  Ju- 
risdiction, with  which  the  district  court 
of  the  s^me  county  wascompletely  Invest- 
ed. Section  1  of  article  5  of  the  constitu- 
tion vests  the  judicial  power  of  the  state 
In  the  swate  sitting  as  a  conrt  of  im- 
peachment. In  a  supreme  court,  district 
courts,  Justices  of  the  peace,  courts  of  ar- 
bitration, and  such  courts  as  tbeieglslatnre 
may,  by  general  law,  establish  for  Incor- 
porated cities  and  towns.  Nowhere  in  the 
constitution  are  probate  courts  recog- 
nized as  separate  tribunals  or  courts. 
Section  10  ol  article  6  confers  original  ]a- 
rindictlon  on  the  district  courts  ol  the 
state  ol  all  causes.  boUi  at  law  and  In  eq- 
ulty,  and  in  all  criminal  eases,  of  all  mat- 
ters In  probate  and  insolvency,  and  of  such 
special  cases  and  proceedings  as  are  not 
otherwise  provided  for,  and  said  courts 
are  also  ^ven  ther^n  original  Jurisdiction 
In  all  cases  and  proceedings,  In  which  ju- 
risdiction shall  not  have  been  by  law  vest- 
ed ozcluaively  In  some  other  courts.  Sec- 
tion 17  of  article  21  of  the  constitution 
provides  that,  "when  this  constltutloa 
sbati  go  Into  effect,  records  and  papers 
and  proceedings  of  the  probate  court  In 
each  rounty,and  allcauses  and  matters  ot 
administration  and  other  matters  pend- 
ing therein,  shall  pass  Into  the  Jurisdic- 
tion and  poasesslon  of  the  district  court 
of  the  same  county:  and  the  said  district 
court  shall  proceed  to  final  decree  or  judg- 
ment, order,  or  other  determination,  in  the 
said  several  matters  and  causes,  as  the 
said  probate  court  might  have  done  it  this 
constitution  had  not  been  adopted. "  It 
would  appear,  from  a  reading  of  these  aeo- 
tlons  ot  our  supreme  law,  that  the  district 
eonrtB  have  been  made  courts  of  bonndless 
original  Jurisdiction;  and  It  certainly  is 
clear  that  such  courts  have,  since  the 
adoption  of  the  constitution,  been  clothed 
with  exclusive  original  Jurisdiction  la  pro- 
bate matters,  and  that  the  probatecourla 
of  the  territory  were,  by  the  constitution, 
when  it  was  warmed  into  being  by  the  ad- 
mission act  of  congress,  stripped  of  all 
.inrisdiction,  and  instantly  abolished.  In 
addition  to  the  sections  of  the  constitu- 
tion itself,  conferring,  in  the  plainest  and 
most  unmistakable  terms,  exclusive  oiis- 
inal  Jurisdiction  in  prot>8te  matters  upon 
the  district  courts  of  the  state,  the  eched- 
nln  to  the  constitution  directly  provlde« 
that  these  courts  shall  have  Jurisdiction 
of  the  papers,  records,  and  proceedings  of 
the  probate  courts;  and  not  only  that, 
bnt  ahall  succeed  to  the  jurisdiction  of  the 
probate  courts,  and  hear,  try.  and  deter^ 
mine  all  matters  and  causes  which  the 
probata  court  would  have  beard  If  the 
constitution  had  not  been  adopted.  It  la 
nrced  tbat  tbemeaDlngol  saldMctlon  ITIb 
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modified  by,  or  Is  In  conflict  with,  the  pro- 
TiBluns  of  eection  19  of  the  same  article  of 
tbe  constitution,  wblcb  provides  that  "all 
county  and  precinct  offlceis  who  may  be 
Id  office  at  the  time  of  tbe  adoption  of 
tbls  cnnstitntlon  sball  hold  their  respect- 
iTe  oflBced  tor  the  fall  time  tor  wtainh  they 
have  been  elected,  and  antll  sach  time  as 
their  sDccessors  may  be  elected  and  qnali- 
fled,  as  may  be  provided  by  law.  and  tbe 
official  bonds  ol  all  sncta  officers  shall  con- 
tlnne  In  fall  force  and  effect  as  thoufcb  tbls 
eonstltatlon  had  not  been  adopted;"  and 
that  this  claose  should  be  construed  in 
such  manner  as  to  continue  the  office  of 
probate  Judgre,  who  was,  by  tbe  territo- 
rial law,  ez  oSeio  county  treasarer,  nutll 
the  expiration  of  tlie  term  ot  office  tor 
which  he  had  been  elected.  We  think 
that,  when  tbe  constitution  took  effect, 
there  was  no  such  office  as  probate 
and  the  clause,  "who  may  be  In  office," 
could  not  apply  to  one  whose  office  and 
court  was  abolished  by  the  constitution. 
The  constitution  nowhere  recognised  such 
an  office,  and  the  Jurisdiction  of  the  pro- 
bate eoarts  was  transferred  by  thatlnstru- 
raent  to  the  district  courts.  Even  U  these 
sections  were  in  conflict,  thef  amillar  rule  of 
construction  must  be  applied,  and  one  part 
of  the  constitution  mustnotbe  allowed  to 
defeat  another,  if,  by  any  reasonable  con- 
struction, the  two  can  be  made  to  stand 
tofcetber,   Cooley,  Const.  Llm.  pp.  68,  70. 

The  clause  In  section  19  of  the  schedule 
(article  21)  of  tlie  constitution,  **  who  may 
be  In  office  at  the  time  of  tbe  adoption  of 
the  constitution."  muit  mean  such  officers 
as  are  permitted  to  hold  their  renpectlve 
offices  by  the  terms  ot  the  constitution, 
uod  not  such  as  are  ousted  by  Its  provis- 
ions. Any  other  rule  ot  construction 
would  defeat  tbe  plain  intent  and  mean- 
ing of  tbe  constitution.  Under  the  teni* 
torfal  statutes,  although  the  offices  of 
probate  Judge  and  county  treasurer  were 
combined,  and  tbe  probate  Judge  was 
styled  ez  oSclo  county  treasurer,  the  in- 
tent and  meaning  of  the  various  statutes 
applicable  to  these  offices  Is  to  consider 
them  as  two  separate  and  distinct  offices, 
the  duties  of  each  to  be  performed  by  one 
and  the  same  person.  It  was  so  held  In 
the  case  of  Territory  v.  Bitter,  I  Wyo. 
818,  and  the  following  cases  were  cited  in 
the  opinion  ot  the  court,  to  tbe  effect  that 
to  make  a  person  an  ex  offlcto  officer,  by 
virtue  ot  bis  holding  another  ofHce,  does 
Dot  mer^  the  two  offices  Into  une.  Feo- 

Sle  V.  Edwards,  9  Cal.  286:  PeoplcT.  Love, 
(  Cn1.620;  Lathrop  v.  Brittain.  80  Cal. 
680;  People  v.  Ross,  SS  Cal.  76.  Tbe  stat- 
nte  of  1RS6,  found  In  section  1083  of  tbe  Re- 
vised Statutes,  provides  that  the  offices  of 
probate  Judge  and  county  treasurer  shall 
appear  on  the  ballots  as  one  office  only, 
and  the  leglulative  Intent  is  clear  that  the 
two  distinct  and  separateofflcesshonld  be 
held  by  one  pemou,  and  the  elector  could 
▼ote  for  but  one  person  to  hold  tbe  two 
offices.  This  statute  was  In  force  at  the 
time  ot  the  election  of  the  petitioner,  and 
anbseqaent  amendatory  legislation,  as 
found  in  the  recent  election  laws,  has  com- 
bined the  two  offices  as  "probate  Judge 
and  county  treasurer. "  As  Mr.  Justice 
Bun  stated  in  tala  opinion  In  the  caM  ot 
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Territory  v.  Bitter,  supra:  "The  correct- 
ness of  this  view,  as  to  the  Intent  of  the 
legislature^  Is  not  lessened,  but,  on  the 
contrary,  greatly  strengthened,  by  the 
tact  that  the  duties  ot  the  office  of  pro- 
bate Judge,  and  that  ot  county  treasurer, 
have  no  connection  with  each  other;  each 
Is  clothed  with  different  and  distinct  pow- 
ers; each  to  perform  separate  and  distinct 
duties.— the  fonctions  ot  the  former  being 
whoUyJudlcial,  the  latter  purely  ministe- 
rial. "  The  abolition  ol  probate  eourta  and 
the  office  ot  probate  Judge  does  not  Inter- 
fere, therefore,  with  the  right  of  the  peti- 
tioner to  hold  the  office  of  county  treas- 
urer, he  being  In  that  office,  which  was 
and  Is  separate  and  distinct  from  the  office 
of  probate  Judge,  at  the  time  of  tbe 
adoption  of  the  constitution,  and  being 
expressly  recognized  by  that  Instrument, 
and  not  being  abolished  or  Intwfered  with 
thereby. 

8.  The  district  court  bdng  constructive- 
ly In  tbe  possession  of  tbe  records. papers, 
and  proceedings  of  the  late  probate  court 
of  Laramie  county,  the  petitioner  holds 
them  subject  to  tbe  order  ot  the  court, 
and  as  a  custodian  thereof.  He  has  no 
right  to  them  tn  any  other  capacity.  Un- 
tll  tbay  are  tamed  over  to  the  dlstolot 
court,  which  Is  entitled  to  the  Jorlsdle- 
tion  and  possession  of  them,  his  posses- 
sion la  but  the  possession  ot  that  court, 
and  he  becomes  directly  subject  to  the  or- 
ders of  that  court,  while  the  records  re- 
main In  his  possession.  In  regard  to  the 
same.  B/o  stands  In  the  attitude  of  a  cus- 
todian ol  tbe  records  of  a  court,  and  be 
must  produce  them  when  called  upon. 
On  refusal  to  do  so,  he  may  be  punished 
for  contempt.  A  court  of  general  Jurlsille- 
tion  must  have  tbe  Inherent  power  to  con- 
trol Its  own  records,  upon  which  Its  exists 
race  dQ>ends.  and  which  bave  been  lodged 
In  Its  Jnilsdtctlon  and  possession.  It 
would  be  Impossible  for  such  a  court  to 
exercise  Its  probate  Jurisdiction,  lately  ex- 
ercised by  Its  predecessor  in  probate  mat- 
ters, witbout  access  at  all  times  to  the 
records  ot  the  late  probate  court.  With- 
out actual  possession  thereof,  tbe  court 
would  be  thwarted  at  every  step.  It 
conld  not  adjudicate  upon  j;>endlng  eases, 
nor  could  It  know  Judicially  that  sach 
cases  were  In  existence,  or  the  utatas 
thereof,  without  a  conHoltation  ol  the  rec- 
ords of  the  late  probate  court  forlts  coun- 
ty. We  cannot  Imagine  a  more  chaotic 
state  ol  affairs  than  the  spectacle  present- 
ed  ot  a  superior  court,  having  a  Jurladle- 
tlon  and  unable  to  exercise  It,  with  liti- 
gants clamoring  for  relief  and  action,  and 
no  means  for  atf<irdlng  them  relief,  with 
Its  records  in  the  bands  ot  onewhu  refuses 
to  surrender  them,  and  with  no  power  to 
compel,  by  summary  proceedings,  their 
production,  or  to  punish  the  contemnor, 
in  case  of  a  relusal.  Such  a  condition  of 
affairs  would  be  extraordinary.  The 
rights  of  Infant  h^rs.  the  tender  care  ol 
insane  and  Incompetent  wards,  would  be 
set  at  naught,  and  no  means  provided  to 
conserve  an  estate,  to  prevent  Its  spolia- 
tion, or  to  protect  those  ever  under  the 
watchful  and  Jealous  eye  of  a  chancellor. 
Unless  such  a  court  has  control  ol  Its  rec- 
ords, and  power  w  secure  actual  posses 
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Blon  when  It  has  coostractlre  posseesion 
thereof,  by  drastic  meaeures,  its  Juriadlc- 
tion  cannut  be  ezerclHed  or  enforced,  and 
the  Tery  object  for  which  it  was  created 
would  be  abBoIutely  defeated  by  the  whim 
or  caprice  of  one  who  has  actual  poases- 
slon  of  its  records. 

4.  While  mnndamua  may  lie  to  reach  the 
one  witbboldins  the  records  ol  probate 
luattera,  the  conrt  la  not  compelled  to 
wait  the  Blow  motions  of  aorae  lltisant 
in  its  protiate  branch  who  dettlres  relief. 
The  court*  beinK  entltlerl  to  thene  records 
and  papers,  and  □ndoubt(>dly  competent 
to  reduce  theiuto  Its  own  poHsesslon,  may 
make  and  enfoiTQ  Its  orders  therefor  by 
coercive  meauures. 

6.  The  BtatuteH  of  this  state  recognlce 
the  distinction  between  punitive  and  coer- 
cive contempts.  Section  3002  ot  the  Re 
vined  StatnteH  provides  that  a  witness  re- 
fusing tu  be  swuru  to  answer  a  question, 
or  to  subscribe  to  a  deposition  when  law- 
fully ordered,  may  be  Imprisoned  In  the 
county  Jail,  "there  to  remain"  until  he 
snbmltH  to  be  sworn,  teettdeB,  ur  ^ves  his 
deposition.  Section  121  of  tlie  crimes  ant 
(Sees.  Lhwb  3890,  p.  144)  provides  that 
'whoever,  having  been  duly  served  with 
asubpfpno  or  citation,  duly  Issued,  refuses 
or  willfully  fails  to  obey  the  Ham e,  or  se- 
cretes himself,  or  leaves  the  place  ot  bis 
residence  to  avoid  being  served  with  a 
subpoena  Issued,  or  that  lie  has  reason  to 
believe  will  be  Issaed  for  him,  in  any  cause 
pending  in  any  court,  or  In  any  matter 
before  any  legal  authority,  or,  being  pres- 
ent befure  any  court  or  legal  authority, 
and  called  np<m  to  give  testimony,  refuses 
to  take  an  oath  or  afllrmatlon,  or,  being 
sworn  ur  aOirmed.  refuses  to  answer  any 
question  required  by  such  court  or  au- 
thority to  be  answered,  shall  be  fined  not 
more  than  five  hundred  dollars,  nor  lees 
than  ten  dollars,  to  which  may  be  added 
Imprisonment  In  the  county  Jail  not  more 
than  ninety  days;  but  this  section  shall 
not  prevent  summary  proceedings  for  cou- 
terapt,"  This  section  doi-s  nut  apply  to 
the  enforcement  ot  an  order  of  the  court 
llhe  the  one  under  conslderatlun,  and  it 
strictly  and  expressly  provides  that  the 
section  shall  not  prevent  summary  pro- 
ceedings for  contempt.  An  indictment 
Betting  forth  the  facts  in  this  case  couid 
not  be  drawn  under  this  section.  There 
is  abnolntely  nothing  In  our  statute  that 
regulates  the  proceedings  In  contempt 
caMes,  except  those  quoted  above.  One  of 
the  methods  of  punishment  for  civil  an<l 
criminal  contempts,  dlselused  by  an  ex- 
amination of  thftauthorltira,  Is  Imprison- 
ment to  compel  compliance  by  a  party  or 
wltneuB  with  the  requirements  of  an  order 
or  decree  of  court,  (Rap.  Contempt,  §  130;) 
and  BO  in  2  Blsh.  Crim.  Law  (7th  Ed.)  § 
271.lt  1b  aald:  "When  the  proceeding  is 
to  enforce  an  order  or  to  do  a  particular 
thing,  the  only  escape  for  the  defendant 
from  perpetual  Imprisonment  Is,  usually, 
to  comply. "  In  Williamson's  C'a.se,  26  Pa. 
St.  9,  Black,  J.,  eloquently  says:  "Some 
complaint  was  made  in  the  argument 
about  the  sentence  being  for  an  indefinite 
time.  If  this  were  erroneous.  It  would 
not  avail  here,  since  we  have  as  little 
power  to  revise  the  Judgment  lor  that 


reason  as  for  any  other.  Bat  It  Is  not 
illegal,  nor  contrary  to  the  usual  rule  in 
such  cases.  It  means  commitment  until 
the  party  shall  make  proper  submission. 
Keglna  v.  Paty,  2  Ld.  Baym.  1108;  Yates' 
Case,  4  Johns.  375.  The  law  will  not  bar- 
gain with  anybody  to  let  its  courts  be  de- 
fled,  for  a  speciOed  term  of  Imprisonment. 
There  are  many  who  would  gladly  pur- 
chase the  honors  of  martyrdom  In  a  pop- 
ular canse  atalmost  any  given  price,  while 
others  are  deterred  by  a  mere  Bhow  of 
punishment.  Each  Is  detained  until  he 
finds  himself  willing  to  conform.  This  Is 
merciful  to  the  submissive,  and  not  too 
severe  upon  the  refractory.  The  peti- 
tioner, therefore,carrles  the  key  of  his  prls- 
on  In  his  own  pucket.  He  can  come  out 
when  be  will,  by  making  terms  wltb  tbe 
court  that  sent  him  there.  But,  if  be 
chuoses  to  struggle  for  a  triumph,— if 
nothing  win  content  him  but  a  clean  vic- 
tory or  a  clean  defeat,— he  cannot  expect 
ns  to  aid  him.  Our  duties  are  ot  a  widely 
dlRerent  kind.  Theyconelst  in  discourag- 
ing, as  much  as  in  us  lies,  all  such  contests 
with  tbe  legal  aothorltleB  of  the  country.*' 
To  the  same  effect  is  the  opinion  of  Kknt, 
C,  J.,  In  the  Tates  Case,  quoted  wltb  ap- 
proval in  the  Pennsylvania  case,  supra, 
where  the  question  to  be  decided  was  the 
eulHclency  of  the  return  "that  the  pris- 
oner was  committed  until  thefurther  order 
of  the  court."  In  Re  Allen,  13  Blatcbf.  275, 
It  Is  held :  **  When  tbe  contempt  oonslste 
ol  a  violation  of  the  order  of  court,  and  Is 
a  contempt  not  committed  in  its  presence, 
and  tbe  statute  dues  not  prescribe  tbe 
form  of  the  order  ot  commitment,  the  de- 
fendant may  be  imprisoned  until  he  bv 
discharged  by  order  of  the  court,  or  until 
the  further  order  of  the  court;"  citing  and 
accepting  thedoctrine  laid  down  by  Kbxt, 
C.  J,,  In  the  Tutes  Case.  In  Ex  parte 
Sweeney,  (Nev.)  1  Pac.  Rep.  379,  although, 
under  tbe  statutes  of  Nevada,  no  court  or 
Judge  can  Impose  a  greater  fine  than  $500, 
or  Imprisonment  for  more  than  five  days, 
upon  any  person  adjudged  guilty  ot  a  con- 
tempt, it  was  decided  by  tlie  supreme 
court  of  that  state  that  a  party  may  bf 
committed  to  Jail  until  the  tine  was  paid 
at  a  certain  rate  per  day,  fixed  by  the 
statute;  and  the  court  In  its  opinion 
quotes  approvingly  a  decision  In  Bruwn 
T.  People,  19  111.  614,  where  the  court 
held  that  a  Justice  of  the  peace  might  im- 
prison a  party  in  contempt,  refusing  to 
pay  his  fine,  until  the  same  was  paid,  al- 
though the  statute  allowed  no  one  to  bo 
imprisoned  by  a  Justice  of  the  peace  for 
contempt.  Judge  BABTOt,,  of  the  Mary- 
land court  ot  appeals,  (Gx  parte  Mauleby. 
13  Md.(t42.)  rek>aNed  a  petitioner  on  habe.-ts 
corpus. where  the  commitment i-ead,  **  until 
he  pui^  the  contempt  by  appearing  be- 
fore the  grand  Jar}-," etc.  It  appearing 
to  the  Judge  that  the  grand  Jury  bad  tieen 
dischsn^d,  so  that  It  would  belrapoast- 
bic  for  tbe  contemnor  tu  obey  the  court's 
order,  altbt>ugh  the  learned  Judge  was 
careful  to  say  that  the  court  had  power 
to  commit  until  tlie  party  answered  <ir 
testified  or  produced  papen*  belore  the 
grand  Jury,  and  that.  In  such  faee,  "the 
commitment  la  a  compulsory  procesB  to 
compel  tbe  party  to  obey  tne  mandate  of 
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the  coart."  He  further  stated,  although 
he  discharged  the  petitioner,  that  "che 
term  ul  Imprisonment  fixed  by  the  war- 
rant In  ended  by  the  operation  of  law,  not 
becnuee  the  conrt  has  not  the  power  to 
commit  for  contempt  for  a  period  extend- 
ing bpy  on  d  the  term  of  court,  but  In  rhis 
cHHe  It  has  not  done  so. "  There  are  some 
vases  which  seem  to  hold  a  contrary  doc- 
trine, notably  the  case  of  Wblttem  y. 
8tate.  SS  lud.  196,  on  appeal  proceedinRR, 
where  the  conrt  held  the  evidence  insuffi- 
cient to  ponstltute  a  contempt  of  court, 
and  In  glowing  terms  condemned  the 
practice  of  courts  committing  until  the 
further  order  of  the  court.  In  the  Case  of 
Leach,  51  Vt.  630,  from  which  was  evi- 
dantly  drawn  the  exact  language  stated 
In  tliefourth  allegation  of  Illegal  restraint 
set  forth  Id  the  petition  in  this  case,  the 
court  held  that  a  probate  conrt  cnuld  not 
Imprison  an  executor  for  the  non-perform- 
ance of  orders  requiring  the  payment  of 
mtmey  to  the  widow  of  a  decedent,  when 
the  orders  were  not  alt  due,  and  on  the 
ground  that  it  made  the  Jailer  a  Jndge  to 
determine  the  length  of  Iniprlaonment,  and 
because  the  commitment  wna.  In  effect, 
an  Imprisonment  (or  debt,  which  was  ab- 
horrent to  the  law  ot  Vermont;  bnt  the 
judge  says,  in  order  to  place  bla  meaning 
beyond  question:  "  Where  a  witness  iscon- 
tumacious,  and  refuses  to  obey  the  order 
of  the  probate  court  In  giving  evidence 
or  other  specific  requirements.  It  would, 
no  doubt,  be  competent,  as  a  means  of 
compelling  obedience  to  the  order  of  court, 
for  the  court  to  order  Imprisonment  so 
long  as  contumacy  should  continue. 
GoH'sCaae.SMaule  &  8.208.  Bnt,  In  such  a 
case,  the  court  ordering  the  imprison- 
mtmt  JudgeH  of  the  time  when  the  con- 
tumacy ends;  and  whether  It  would  be 
competent  for  a  court  to  order  an  Impris- 
onment, without  limit  on  the  face  of  the 
order,  beyond  the  term  of  court  Infiictlng 
the  punishment,  need  not  be  dlscusseil 
here>  In Shanks'Cnse,  15 Abb. Pr.(N.S.) 43, 
the  statute  controlling  the  matter  prorid- 
ed  tbatimprisonment  for  contemptehoold 
Dot  exceed  80  days. 

6.  The  further  oblectlon  is  made  that 
there  can  be  no  commltmentfor  contempt, 
where  the  contemnor  may  be  proceeded 
against  by  an  Indictment,  and  the  fol* 
lowing  cases  are  quoted  in  support  of  this 
view:  Baldwin  T.  State,  11  Oliio  St.  681, 
and  StatF  v.  Blackwell.  10  S.  0.  37.  These 
are  strong  cases,  bnt  we  think  that  the 
conrt  In  each  case  relied  upon  the  peculiar 
statute  of  the  Jurisdiction.  We  hare  no 
statute  at  all  that  would  reach  this  case, 
that  we  liave  been  able  to  discover,  with 
the  assistance  of  the  learned  counsel,  that 
provides  any  punishment  in  cases  of  con- 
tempt like  the  one  under  consideration. 
The  great  weight  of  authority,  In  theab- 
sencc  of  direct  statutory  provision,  is  in 
the  other  direction.  1  Blsh.  CYim.  Law, 
§  1U67.  and  2  Bish.  Crlm.  Law,  $  264,  and 
the  cases  there  cited.  The  only  criminal 
statute  providing  punishment  for  con- 
tempt, and  fixing  a  definite  penalty,  Is 
Section  121  of  the  crimes aet,qnoted  above, 
and  this  ezpreasly  disclaims  any  attempt 
to  curtail  the  power  of  the  courts  la  this 
direction;  hencie  aotfaoritteB  cited  where 


statutory  provisions  regulate  proceedings 
In  contempt  cases  can  have  no  weight 
with  us.  The  common  law  prevails  here, 
and  is  strenKthened  by  our  statutes,  whlcb 
run  In  the  same  line  and  in  the  same  direc- 
tion. 

7.  It  might  be  held  that  the  contempt 
committed  in  the  case  before  us  was  not  a 
couelrnctive  contempt,  buttme  committed 
ta  facie  curia,  and  the  following  cases 
would  seem  to  snstaln  such  a  view :  Ex 
parte  Bobinson,  (Cal.)  12  Pac.  Rep.  794; 
Territory  v.  Murray,  (Sup.  Ct.  Mont.)  15 
Pac.  Rep.  145;  Neel  v.  State,  50  Amer.  Dec. 
201).  it  appears  from  the  record  that  the 
affidavit  of  the  clerk  of  the  district  court 
was  filed  before  the  mie  to  show  cause 
waslssued.aud  that  tn  open  court,  and  by 
the  orders  of  the  court  served  upon  him, 
the  petitioner  bad  full  knowledge  of  the 
charge  aeainst  him.  He  appeared  in  the 
trial  court  in  person  and  by  counsel,  sub- 
mitted his  case  upon  the  evidence,  says  he 
has  heard  the  order  of  the  court,  and  de- 
clined to  make  any  further  answer.  Can 
this  be  deemed  anything  more  than  a  re- 
fusal to  comply  with  the  order  of  the 
court,  made  In  his  presence?  And  is  not  the 
retaining  of  the  records,  papers,  and  pro- 
ceedings, after  repeated  requests  to  deliver 
them,  and  in  the  light  of  this  full  record, 
which  must  stand  nnim|)eached  In  this 
case,  and  which  speaks  with  no  uncertain 
sound,  a  contempt  committed  In  the  pres- 
ence of  the  court?  Further  speculation, 
however,  Is  useless.  We  must,  on  this  In- 
quiry, hold  that  the  record  of  the  district 
court  of  La  ramie  county  before  us  imports 
absolute  verity,  and  cannot  be  questioned 
In  this  proceeding;  that  such  court  had 
Jurisdiction  of  the  person  and  subject-mat- 
ter of  the  contempt  proceedings  before  It ; 
that  It  bad  full  power  and  authority  to 
make  and  enforce  the  orders  it  made  to 
secure  actual  possession  of  the  records, 
papers,  and  proceedings  of  Its  predecemor 
In  probate  mattere.the  late  probate  court 
of  Laramie  county;  tbat  Its  commitment 
wan  and  is  neither  void  nor  erroneous; 
and  that.  In  other  words,  and  In  the  terse 
and  expressive  language  of  the  statute, 
the  court  acted  "within  its  legitimate 
province, and  In  a  lawful  manner, "  and  we 
are  not  permitted,  by  that  provision  of 
the  habeas  corpus  act,  to  question  the 
correctness  of  Its  action.  The  record  be- 
fore us  presents  nothing  to  show  that  the 
district  conrt  acted  arbltrnrily,  harsh,  or 
Insolent  towards  the  petitioner;  bnt,  on 
the  contrary.  It  breathes  a  spirit  of  cour- 
tesy, conciliation,  and  moderation.  It 
mnde  "requests"  wbenit  mlgbtbnve  made 
"demands,  "and  it  tsctear  that  It  exercised 
coercion  with  extreme  reluctance.  We 
have  pushed  thlw  inquii-y  to  the  very  verge 
of  our  powera,  recognizing  the  admitted 
high  character  of  the  petitioner.  We  be- 
lieve that  his  conduct  has  been  owing  to 
a  misconception  of  his  rights  and  duties, 
rather  than  to  a  desire  to  thwart  or  ob- 
struct the  administration  of  Justice.  Cer- 
tainly, no  one  can  know  better  than  he, 
from  his  admitted  long  service  in  a  re- 
sponsible Judicial  position,  the  Imperative 
necessity  of  malntalnlnglntact  the  dignity- 
of  the  courts  and  the  majesty  of  the  law. 
We  acknowledi^  onrselvee  Indebted  to  tba 
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learned  counsel  for  the  petitioner,  and  to 
tbe  ffentlemen  who,  as  am  Id  enriie,  tiave 
aided  un  by  their  experience,  knowledge, 
and  research  In  this  matter.  The  peti* 
tloner  will  be  remanded  to  the  custody  of 
the  fltaerlll  of  £«ai-amlu  county 

G0R4WAT,  J.,  concura.  Mebbbli.,  J., 
not  havinff  qualified,  did  not  alt  In  this 
ease. 

(7  Utah,  ro)  — — — 

Needham  et  a/.     Salt  Lake  Crrr  et  ai.i 

(Supreme  Court  9f  ITlah.   Jnne  4, 1881.) 

AmmmrKAioB*!  Salb  or  Laviw  —  Pbtitk»— 
OoioraiiaiimT  or  Aotiov— Affbal— Tun  or 

Tajumq. 

1.  Dndra-  Comp.  Laws  Utab  187B,  pp.  fKOSeOt 
proriding  that  lands  of  decedents  may  be  sold  to 
pay  debts  when  the  personalty  Is  insufficient,  a 
peutloa  for  sole  which  merely  asks  a  sale  "in  or- 
der to  Mttle  ap  the  business  o<  the  estate,  to  pay 
certain  debts  and  demands  due  and  owing 
■old  estate, "  without  alleging  that  thepers<Hialty 
Is  InsolBcie&L  doea  not  oonnr  luxlsdlctlon  upon 
the  ooiirt,  ana  an  order  of  sale  baaed  therecm  U 
TOid. 

a.  Under  8  Comp.  Iaws  Utah.  i%  S165,  8808, 
proriding  tbat  the  filing  of  the  oompl^nt  Is  the 
oommeocemeDt  of  the  action,  and  that  summons 
may  issue  within  a  year,  or  defendants  may  ap- 
pear within  that  time  without  smnmons,  where 
BO  •ummoBSWas  issued,  and  defeadonta  appeared 
and  defended  more  than  a  year  after  the  flllng  of 
the  eomplaitit,  but  did  notobleot  that  no  summons 
was  Issued,  the  action  will  be  deemed  to  have 
been  ownmenced  from  the  flliog  of  the  com- 
plaint. 

&  8  Ctmip.  Laws  Utah,  i  8S85,  provides  that  no 
eneptloa  to  a  deolslon  on  the  ground  that  It  Is 
not  nippnted  hylhe  evldenoe  uon be  reviewed  on 
appear  unless  the  mieal  Is  taken  within  60  daya 
Uter  rendition  of  the  Judgment  Beld,  that  on 
appeal  from  an  order  overruling  a  motion  for  new 
trial,  based  upon  the  ground  that  tbe  evidence 
did  not  support  the  jadgment,  the  supreme  court 
ean  review  the  sufficiency  of  the  eridonoe,  al- 
though the  appeal  was  taken  m<««  than  00  days 
after  ludgmeut. 

4.  Where  there  is  a  noUoe  of  motion  for  new 
trial,  and  an  order  overruling  it,  but  no  motion 
appears  in  the  record,  objection  that  there  ia  no 
wch  motion  cannot  first  be  raised  In  the  supreme 
court. 

Appeal  from  district  court  third  dls- 
frlct;  T.  J.  ANDBRSOir,  Justice. 

Arttur  BrowB,  for  apptilants.  C  F, 
Loofbourow,  lor  respondents. 

Blackbdsn,  J.  This  suit  Is  brought  to 
qnlet  title,  and,  before  proceeding  to  decide 
the  case,  we  wlab  to  say  that  the  abstract 
la  ao  Imperfect  tbat  tbe  work  of  tbe  court 
was  vastly  Increased,  because  It  was  com- 
pelled to  read  the  whole  record  to  under- 
stand the  case.  Attorneys  ought  to  take 
more  pains  tn  preparing  tbtflr  abstract. 
A  preliminary  question  Is,  when  was  this 
suit  commenced?  The  complaint  was 
filed  November  18, 188S;  amended  com- 
plaint, January  18,  1889;  answer  of  de- 
fendants,  December,  1889.  No  summons 
was  Issued  In  the  case;  tbe  defendants 
annwered  volautarlty.  The  statute  of  the 
territory  expressly  provides  tbat  tbefll- 
Injf  of  tlie  complaint  is  the  commencement 
'>{  the  action, (3 Comp. Laws  ntah,S8166;> 
ttiat  a  summons  may  Usue  within  a  year, 
and  tbe  defendants  may  within  that  time 
appear  without  summons,  and  defend  tbe 
action,  (section  8203.)   Tbe  defendants  did 
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appear,  and  defended  tbe  action  without 
makioK  any  point  by  their  answer,  or 
any  other  way,  that  a  summons  was  not 
Issued  within  a  year.  The  suit  was  con- 
tinued on  the  docket  as  commenced.  We 
think,  therefore.tbe  data  ot  the  commence* 
ment  of  this  action  is  Novemlwr  13, 18SS. 
2  Comp.  Laws  Utah.  p.  237. 

Another  preliminary  question  Is,  what 
can  tbe  appellate  court  review  In  this 
case?  Tbe  contention  of  the  reepundents 
is  that  the  question  as  to  whether  the 
evidence  Justifies  the  Judgment  cannot  be 
reviewed  because  the  appeal  was  not  tak- 
en within  60  days  from  the  rendition  of 
the  Jodf^ent.  The  appeal  was  not  taken 
within  tlO  days  from  the  rendition  of 
tbe  Judgment;  but  the  appeal  was  taken 
both  from  the  Judgment  and  from  the 
order  overruUni;  the  motion  for  a  new 
trial,  and  only  a  few  daya  from  the  date 
of  the  order.  Tbe  notice  of  motion  for  a 
new  trial  states  that  the  motion  Is  made 
Bpon  tbe  ground,  Inter  a//a,  that  the  evi- 
dence does  not  support  the  Judgment.  We 
think  the  appellate  court  can  review  any- 
thing the  court  below  might  rightfully 
pass  uptm,  on  tbe  hearing  of  a  motion  for 
a  new  trial,  in  an  appeal  from  the  order 
overruling  the  motion.  Therefore  we 
think  tbe  whole  case  ta  subject  to  review 
by  this  court.  Mcl^angblln  v.  Doberty,  S4 
Cal.  519,  620;  3  Comp.  Laws  Dtah.S  3635. 

Thedefendants  contend  that  the  appeal 
from  the  order  overruling  the  motion  for 
a  new  trial  cannot  be  considered,  because 
there  is  no  sut^b  motion  in  tbe  record. 
There  is  a  notice  of  sncb  motion  and  such 
au  order,  and  it  is  too  late  to  take  ad- 
vantage ol  the  want  of  the  formal  motion 
for  the  first  time  In  this  court,  and  the 
practice  In  this  territory  Is  to  allow  the 
notice  of  the  motion  for  a  new  trial  to 
take  the  place  of  the  formal  motion. 

This  suit  Is  brought  to  quiet  title  to  tbe 
quarter  section  of  land  described  In  tbe 
complaint,  by  the  heirs  of  Jonathan  Need- 
ham,  deceased.  Tbe  defendants  filed  an 
answer  denying  the  allegations  of  the 
complaint,  and  a  cross-complaint  alleging 
tliey  are  the  owners  of  a  portion  of  the 
land  of  said  quarter  section,  and  deralgn 
their  title  through  a  deed  from  tbe  ad- 
ministrators ol  theeatate  of  aald  decedent 
to  the  city  ol  Salt  Lake.  They  also  set 
up  adverse  possession  formore  tbanseven 
years.  Tbedecedentsettled  upon  the  land, 
and  madeflnal  proof  and  paid  fortheland 
In  bis  life-time,  and  after  his  death  a  pat- 
ent for  the  land  was  issued  to  him.  This 
gives  the  heirs  a  title  In  fee.  unless  the 
title  passed  out  of  them  by  tbe  sale  and 
deed  made  by  the  administrators;  but 
plalntiOs  claim  that  tbe  proceedings  in  the 
probate  court  tn  tbe  applications  of  one 
of  the  administrators  are  absolutely  void. 
The  flrpt  question  Is.  Is  this  contention  by 
the  appellants  well  taken?  These  pro- 
ceedlngs  were  had  In  1875,  under  tbe  law 
as  it  then  existed.  It  provided  tbattbs 
lands  ul  decedents  may  be  sold  to  pay 
debts  and  claims  against  the  estate  when 
tbe  personal  property  Is  not  sufficient  to 
pay  tbe  same,  but  it  did  not  pruvlde  ths 
mode  of  procedure;  It  only  gave  the  pro- 
batecoart  Jurisdiction  to  order  tbe  saw  ol 
the  land  on  the  application  of  tbe  admin- 
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Ifltrators.  Gomp.  Laws  Utah  1876,  pp.  2E^ 
380.  In  this  case  application  wan  made  to 

the  probate  court,  by  only  one  of  the  ad- 
ministrators, (there  being  two,)  on  Au- 
KiiBt  23,  1875;  the  order  o(  sale,  Augnst  27, 
1875;  sale,  August  28, 1875;  and<!ODflrma- 
tion  of  salf,  September  3.  1875.  No  notice 
ol  the  application  or  of  tbe  sale  or  of  the 
contlrmutlnn  was  gWen.  The  statute 
doea  not  provide  that  any  notice  of  these 
proceedings  shall  be  glren.  but  Is  silent 
on  the  subject.  The  contention  of  the  ap- 
pellants Is  that  these  probate  proceedings 
are  coram  non  Jadlce,  and  void  tor  want 
of  notice.  In  the  view  we  take  of  this 
case.  It  1b  not  necessary  to  paffii  upon  that 
qaestlnn.  But  It  seenia  to  ns,  when  a 
apeclal  proceeding  la  provided  for  by  stat- 
ute, and  the  manner  of  parlormtug  It  Is 
not  afteclfled,  It  ought  to  be  according  to 
the  course  of  the  common  law,  and  the 
rule  at  common  law  Is  that  every  person 
Interested  In  any  adludlcatlon  shall  have 
an  opportunity  to  be  board,  and  to  have 
notice  BO  that  be  may  be  heard.  Yet 
many  authorities  hold  that  in  the  class  of 
eases  under  discussion  notice  to  heirs  ts 
not  necessary.  On  that  question  we  pass 
no  opinion.  Another  contention  of  the 
appellants  is,  the  petition  to  the  probate 
court  to  hare  this  land  sold  did  not  state 
facts  suflBcIent  to  give  tbe  court  Jurisdic- 
tion of  tbe  subject-matter.  We  think  this 
contention  is  well  taken.  Two  prerequi- 
sites to  anthorlce  the  probate  court  to  or- 
der the  administrators  to  sell  the  lands 
of  decedents  are:  (1)  There  must  be  debts 
or  charges  against  the  estate  unpaid; 
and  (2)  that  the  personal  pruiierty  of  the 
decedent  is  insufficient  to  pay  these  debts 
and  charges.  "The  rule  Is  that  a  statu- 
tory remedy  or  proceeding  is  confined  to 
tbe  very  case  provided  for  and  extends  to 
no  other.  A  party  seeking  the  beneOt  of 
auch  a  statute  must  bring  himself  strictly 
within  not  only  the  spirit,  bat  also  Its  let- 
ter. He  can  take  nolbtng  by  Intend- 
ment. "  Suth.  St.  Const.  §  3^  et  seq.  The 
meaning  uf  this  Is  that  this  statute  under 
discussion  Is  stricti  Juris,  and  mast  be 
strictly  followed.  The  petition  in  thla 
case  does  not  allege  that  there  exist 
debts  or  charges  against  the  state  un- 
paid; nor  dot;B  It  allege  that  there  Is 
no  personal  property  to  pay  such  debts 
ur  charges,  If  any  existed.  The  logical 
conclusion,  therefore,  is,  and  from  which 
there  is  no  escape,  that  the  court  had 
nothing  before  It  to  give  It  Jurisdiction. 
"We  think  this  view  Is  supported  by  all  the 
authorities.  (Jregory  v.  McPherson,  13 
Cal.  577;  In  re  Sprigga'  Estate,  20  Cal.  125. 
In  the  case  oIGriguon  v.  Astor,  2  How. 
810.  cited  by  respondents,  the  court, 
through  Baldwin,  J.,  says:  "No  other 
reqnisUefl  are  necessary  to  the  jurisdiction 
of  the  county  court  tban  the  death  o( 
Grignon.  the  Insufficiency  of  his  personal 
estate  to  pay  his  debts,  and  a  repreneata- 
tlon  thereof  to  the  county  court  where  he 
dwelt  or  his  real  estate  was  situated,  and 
making  these  facts  appear  to  the  court." 
In  this  case  tbese  Jurisdictional  facts  were 
not  made  to  appear  to  the  court.  There- 
lore  it  had  no  Jurisdiction  to  act  in  the 
premises.  Bor.  Jud.  Sales,  says,  (sectlou 
S17 :)  *  When  Jurisdiction  has  fully  attached 


by  petition,  "ete.,— -making  It  clear  that  the 
court  has  Jurisdiction  only  by  petition, 
and  the  facts  Justifying  the  sale  are  Juris- 
dictional, and  must  appear  by  petition. 
In  Gonistock  v.  Crawford.  3  Wall.  405, 
the  court  says,  through  FieIiD,  J.:  "As 
thus  seen,  the  repraseutntlcin  of  the  Insuffi- 
ciency of  the  personal  property ^ut  the  de- 
ceased to  pay  his  Just  debts  was  the  only 
act  required  to  call  Into  axerclse  the  pow- 
er {the  Jurisdiction]  of  the  court,—  "clearly 
showing  that  the  representation  ol  that 
(act  was  necessary  to  authorize  the  coort 
to  take  jorisdlction  of  the  case. 

In  tbe  petition  In  the  probate  court  un- 
der discussion  there  la  no  allegation,  nor 
any  pretense  o(  an  allegation,  that  the 
personal  property  of  Needham,  deceased, 
was  Insumclent  to  pay  tbe  debts  doe  from 
said  estate,  and  legal  charges  against  it; 
nor  is  there  any  all^atlun  of  any  debts 
ur  charges  agalust  the  estate.  There  Is  a 
recital  as  follows:  "This  petition  respect- 
fully represents  that  In  order  to  settle  up 
the  business  of  tbe  estate  of  said  deceased, 
to  pay  certain  debts  anddemandsdue  and 
owing  by  said  estate,"  ete.  It  requires 
quite  a  stretch  ot  the  imagination  to  say 
that  that  statement  Is  an  allegation  that 
legal  debts  and  legal  charges  exist  unpaid 
atrainst  the  estate.  Again,  the  order  of 
sale  shows  affirmatively  that  tbe  real  es- 
tate was  not  sold  to  pay  debts  and 
charges  against  tbe  estate;  but  only  that 
"It  will  be  for  the  best  Interest  of  tbe  said 
estate  and  the  heirs  uf  the  said  deceased 
to  sell  the  land  described  In  wtalA  petition. " 
This  shows  clearly  that  tbe  question  ot 
Indebtedness  and  charges  against  the  ns- 
tate.and  thatthepsi-sonal property  wasln- 
suOlclent  to  discharge  the  same,— the  only 
fact  he  had  Jurisdiction  to  act  upon,— was 
not  taken  into  account  by  him.  These 
proceedings  therefore  are  coram  aon  Ja- 
dlce, and  absolntcly  void.  The  deed  from 
the  administrators  of  Needham's  estate 
passed  nf>  title  to  Salt  Lake  City,  the 
grantee,  and,  that  deed  being  in  the' chain 
of  title  through  whluh  these  respondents 
claim,  tbey  had  notice  of  Its  Invalidity, 
and  are  not  Innocent  parchaaara  without 
notice,  and  can  take  nothing  by  It. 

Another  contention  ot  respondents  la 
that  they  and  their  grantors  have  had 
adverse  possession  uf  the  said  lots  4,  6, 
and  6,— tbe  portion  of  said  quarter  tbey 
claim  to  own.— for  more  tban  seven  years 
prior  to  the  commaneement  ol  the  suit. 
The  court  below  found  that  fact  for  the 
respondents,  bnt  surely  on  tbe  ground 
that  this  suit  was  not  commenced  Novem- 
ber 13,  1888,  for  we  do  not  think  the  evi- 
dence supports  that  view  if  the  case  was 
commenced  at  that  time.  We  have  al- 
ready said  in  this  opinion  that  the  filing 
ot  the  complaint  In  tbls  case— Novembec 
18, 1888— waa  the  commeneemmt  of  this 
BDit;  the  effect  ol  which  Is  that  adverse 
possession,  in  order  to  avail  tbe  defend- 
ants, must  be  for  more  than  seven  years 
prior  to  that  date.  Tbe  evidence  on  that 
subject  is  that  the  city,  the  grantee  of  tbe 
administratora,  took  no  possession,  only 
to  lay  off  a  portion  of  the  land  into  lots 
and  blocks,  and  It  does  nut  appear  when 
they  did  that.  The  son  ot  Henry  Arnold, 
the  grantee  of  the  city,  testfflus  hla  lather 
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boaght  these  lots  In  the  spring  of  1881 ; 
that  bis  father  took  possesHion  of  these 
lots  about  six  months  after  he  bought 
them;  but  specifies  the  possession  he 
took  as  follows:  "Some  time  in  the  fall  or 
IR81  he  plowed  lot  fonr,  and  In  the  spring 
of  1882  be  again  plowed  lot  lour,  and 
fenced  lo  tbelota.and  so  wed  them  In  grass 
seed;  and  that  he  continued  In  actual  oc- 
cupnucy  of  these  lots  until  hesold  them  to 
the  respondents  In  1»8S."  This  is  the  sub- 
stance of  all  the  evidence  In  reference  Co 
the  possession  of  these  lots  or  any  of 
them.  The  presumption  of  law  fs.  and  tt 
is  so  provided  by  the  statute  of  this  terri- 
tory, that  the  parties  havlug  the  legal  ti- 
tle to  land  are  In  poHsesslon,  until  the  evi- 
dence shows  a  preponderance  that  it  Is 
held  adversely  to  the  owner.  It  is  also  a 
rule  of  law  that  the  party  alleging  ad- 
verse possession  must  prove  it.  2  Comp. 
Laws  Utah  1888,  pp.  221-229.  It  Is  clear, 
therefort),  II  suit  was  commenced  ISth  No- 
vembsr,  1888,  from  the  evidence  that  there 
has  not  been  adverse  possession  o(  lots  5 
or  6  by  thea»  respondents  and  their  gran- 
tees lor  seven  years  prior  to  the  com- 
mencemeut  of  this  salt,  and  as  to  these 
lots  they  can  take  nothing  by  virtue  of 
their  adverse  possession.  As  to  lot  4  the 
case  Is  different.  The  plowing  of  It  In  the 
lall  of  1881  was  taking  adverse  posses- 
sion, and,  If  that  plowing  was  done  be- 
fore November  13.  1881,  the  respondents 
are  entitled  to  maintain  their  right  to  it 
by  tbeir  claim  of  adverse  possessiou.  But 
It  is  wholly  uncertain  from  the  testimony 
whether  the  plowing  doue  on  that  lot 
was  before  or  after  the  13th  of  November. 
1881,  and  upon  that  question  we  will  not 
pass,  as  In  another  trial  ot  this  case  the 
parties  may  be  able  to  make  It  appear 
whether  the  plowing  was  done  before  or 
after  November  13th.  On  the  whole  rec- 
ord, therefore,  we  think  the  Judgment 
ought  to  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  In  accord- 
ance with  this  o^nlim.  Judgment  re- 
versed. 

limui*  J.  I  conenr  In  the  result. 


(7  nUb.  S3T) 

CoKUfiTK  Mill,  Canal  A  Stock  Co.  t. 

Johnson. 

(Aiprenw  COurt  ef  Utah.  June  5, 180L) 

Lahd  Oumto— BnoTifSRT— Etidmucs. 
Act  Couff.  July  1,  1863,  and  July  2,  1864, 
n.  8.  St  St  Large,  p.  489,  snd  18  U.  B.  St  at 
re,  p.  866.)  grant  to  the  Central  Pactflo  Ratl- 

 Compaoy  all  odd-aumbered  sections  of  land 

for  10  mllea  on  each  side  of  its  right  of  way 
except  those  sold  by  tho  United  States,  or  to 
irblon  a  pre-emption  or  homestead  right  hsd  at- 
'ached  at  the  time  of  Uie  location  of  1 1 1  road, 
and  further  declares  that  the  company  shall 
within  two  years  designate  the  route  of  its  road, 
tnd  file  a  map  thereof  with  ttaedepartmtmt  of  the 
Interior.  Ifew  that,  in  ejectment  by  one  deriv- 
ing title  from  the  railroad  oompany  for  lands 
thus  granted  to  which  no  patent  has  been  issued, 
where  defendant  Is  tn  actual  possession,  plaintiff 
must  prove  compliance  with  the  requirements  of 
the  act,  and  that  the  land  in  controversy  is  not 
vltbin  its  ezcepUans. 

Appeal  from  district  court,  flnit district; 
a.  p.  Ubmukbbom,  Jasti». 


Bmavttt  MmnbiUl  A  Brmihr,  tat  Appel- 
lant. ThomM  Maiooey,  for  respondent. 

Anderson,  J.  This  Is  an  action  by  the 
plalutitt  to  recover  possession  ol  the  fol- 
lowing described  real  estate  sitnated  tn 
Box  Elder  county,  to-wit:  SecUon  5, 
township  11  N.,ol  range  3  W.;  aactloos  17, 
19,  21,  and  29,  in  township  13  N.,  ol  range  8 
W. :  the  W.  %_qX  section  83,  and  the  S.  W. 
%  of  Bectlon  lo,  in  township  12  N..  of  range 
3  W.,  Salt  Lrfike  meridian.  The  complaint 
alleges  that  plaintiff  was,  on  the  8th  day 
of  June,  1883,  the  owner,  and  in  posses- 
sion, and  entitled  to  the  poaaeaslon  of  said 
real  etate,  and  that  on  said  day  the  de- 
fendant unlawfully  and  wronftfully  took 
possession  of  the  whole  thereof,  and  has 
ever  since  unlan  fully  withheld  the  posses- 
bIod  of  the  same  from  the  plaintltr.  The 
plaintiff  all^^  that  it  has  been  damaieed 
by  the  withholding  of  the  possession  ot 
said  real  estate  by  defendant  In  the  sam  ol 
f&.000,  and  that  the  valae  ol  the  rents  and 
profits  thereof  is  91,000.  The  plaintiff 
prays  Judgment  lor  the  possession  uf  the 
land  In  question,  tor  f5,000  damages,  and 
for  91,000  for  rents  and  proats.  The  de- 
fendant, by  his  answer,  denied  all  of  the 
allegations  ol  tiie  plaintiff's  complaint, ex- 
cept that  ol  possession  by  defendant  ot 
the  premises  In  controversy,  and  pleaded 
that  he  and  those  under  whom  he  claimed 
had  held  adverse  possession  of  the  land 
for  more  than  15  years  next  preceding  the 
commencement  ot  the  action.  As  a  fur- 
ther answer,  and  by  way  of  cross-com- 
plaint, the  defendant  alleged  that  In  April, 
1878,  one  £.  A.Stahn  went  upon  the  prem- 
ises in  controversy,  and  made  Talaable 
Improvements  'Uiereou,  under  a  contract 
with  the  Central  Pacific  Railroad  Com- 
pany for  the  purchase  thereof,  and  that 
Stahn  afterwards  sold  his  improvements 
to  the  defendant,  and  that  plain  titi  ob- 
tained its  title  from  said  railroad  com- 
pany, with  notice  ot  and  aubjeet  to  de- 
fendant's right,  and  prayed  for  a  spedfle 
performance  otthlscontract  against  pl^n- 
tiff,  or  that  he  have  judgment  lor  the  val- 
ue of  his  Improvements.  The  cross-eom- 
plalnt  was  afterwards,  and  before  trial, 
dismissed  by  defendant,  aud  no  evidence 
was  offered  In  its  support.  The  cause  was 
tried  before  a  lury,  and  there  was  a  ver^ 
diet  and  Judgment  for  defendant,  and  the 
plain  till  brings  this  appeal. 

The  plaintiff's  proof  ot  title  consisted  ol 
sn  article  ot  agreementbetween  It  and  the 
Central  Pacific  Railroad  Company,  dated 
June  6, 1883,  whereby  the  railroad  com- 
pany agreed  to  sell  and  convey  to  plaintiff 
the  lands  in  eontrovmy,  together  with 
a  large  amount  of  other  lands,  upon  cer^ 
tain  terms  as  to  price,  time  ot  payment, 
etc.;  and  upon  compliance  by  plalntlS 
with  the  terms  of  the  sale  the  railroad 
company  was  to  convey  all  the  lauda  de- 
scribed in  the  agreement,  to  which  it  had 
acquired  or  might  acquire  title  trom  the 
United  States.  The  contract  by  its  terms 
provided  that  plaintiff  should  have  pos- 
session and  right  ol  posBesslon  of  the 
lands  agreed  to  be  sold.  The  plalntlft 
also  showed  the  organization  ot  the  Cen- 
tral Pacific  Railroad  Company  of  CalUor' 
nla,  and  Its  consolidation  with  the  West- 
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era  Pacific  Ballroad  Company  on  the  22d 
day  of  June,  1870,  under  the  name  of  the 
Central  Pacific  Railroad  Company;  also 
the  amalftamntlon  or  consolidation  ol 
the  Central  Pacific  Railroad  Company 
with  the  California  &  Oregon  Railroad 
Company,  the  San  Francisco,  Oakland  ft 
Alameda  Company,  and  the  San  Joaquin 
Valley  Railroad  Company,  ou  the  20tb  day 
of  August.  1870.  Plaintiff  also  offered  in 
evidence  en  order  from  the  commissioner 
of  the  general  land-office  dated  October  16, 
1873,  together  with  a  map  of  the  line  of 
the  Central  Pacific  Railroad  Company,  as 
definitely  located,  withdrawing  the  lands 
in  controversy  from  entry,  the  same  being 
within  the  ^-mile  limit  of  the  Central  Pa- 
cific Railroad  Company.  The  lands  in 
controversy  are  odd-numbered  sections 
and  parts  of  odd-nnmbered  sections,  and 
It  was  not  disputed  at  the  trial  in  the 
coart  below,  nor  was  It  In  the  argument 
In  this  court,  that  the  land  liee  within  the 
20-mlle  Umlt  of  the  line  of  the  Central  Pa- 
cific Railroad  as  It  was  constructed  and  is 
now  operated.  It  wud  not  shown  by  the 
plaintiff  that  any  patent  tor  these  lands 
bad  ever  been  tssuetl  by  the  United  States 
to  the  Central  Pacific  Railroad  Company 
nor  to  the  plaintiff.  It  was  not  shown 
that  the  lands  were  not  each  as  were  In- 
eluded  in  the  reservations  and  exceptions 
contained  In  the  act  of  congress  of  July  1, 
1862,  and  the  various  acts  amendatory 
thereof.  RrantlDg  each  odd-numbered  sec- 
tion within  20  miles  of  the  lineof  said  road, 
as  definitely  located,  to  the  Central  Pa- 
<dflc  Railroad  Company,  nor  was  it  shown 
when  the  map  showing  the  definite  loca- 
tion of  said  railroad  was  filed  in  the  office 
of  the  secretary  of  the  interior,  nor  when 
the  rallmad  was  completed.  The  court 
instructed  the  Jury  that  "the  plaintiff  has 
undertaken  tp  show  here  that  it  has  de- 
rived title  from  the  government  to  the 
land,  but  as  a  matter  of  law.  jrentlemen,  I 
rharge  you  that  the  plaintiff  has  failed  in 
that.  The  proof  which  he  has  submitted 
here  of  the  ownership  of  these  lands  on 
the  part  of  the  Central  Pacific  Railroad 
Company  by  grants  of  congress  is  de- 
fective.—sodelective  thatit  does  not  show 
title  whatever.  The  acts  of  congress  that 
have  been  put  in  here  were  taken  from  the 
consideration  ol  the  Jury,  it  being  my 
opinion  that  certain  requisites  have  not 
been  shown,— certain  things  have  not  beeu 
ahown  as  complying  with  that  statute  tu 
order  to  perfect  the  title  under  the  grants 
of  congrPHS.  What  they  are,  it  is  unnei'es- 
sary  forme  here  tosta  te.  *'  Tnls  Instroctiun 
was  ejccepted  to.  and  constitutes  the  prin- 
cipal assignment  of  error,  us  It  substan- 
tially took  the  case  away  from  the  Jury, 
and  virtually  instructed  them  to  return  a 
rerdict  for  the  defendant. 

The  evidence  shows  the  defendant  was 
in  the  peaceable  possession  of  the  lands 
in  controversy  at  and  before  the  com- 
mencement of  this  action,  and  hence,  on* 
leas  the  plaintiff  could  show  that  it  owned 
the  premises,  the  defendant  had  the  right, 
as  against  the  plaintiff,  to  remain  in  pos- 
Messlou.  The  plaintiff  claimed  to  derive 
its  title  through  the  Central  Pacific  Rail- 
road Company  by  Ita  contract  ut  purchase 
with  aaid  cumpaay.   Without  stopplns 


to  Inquire  whether  this  action,  which  is 
substantially  the  same  as  ejectment  at 
cuminou  law,  could  be  maintained  upon 
a  contract  of  purchase  where  the  legal  ti- 
tle had  not  yet  vested  in  the  plaintiff,  we 

ftroceed  to  inquire  whether  the  party 
rom  which  It  had  a  contract  of  purchase 
had  title  to  the  landa  In  controversy,  fur 
the  plaintiff  could  have  no  greater  or  bet- 
ter title  than  the  party  from  whieh  it 
claimed  to  have  purchased.  The  evidence 
failed  to  show  a  patent  from  the  govern- 
ment to  any  one.  The  plaintiff  relied  upon 
the  act  of  congress  of  July  1,  1862,  (12 
U.  S.  St  at  Large,  p.  489,)  and  the  act  of 
July  a,  1864.  (13  U.  H.  St.  at  Large,  p. 
356,)  amendatory  thereof,  to  establish  the 
grant  of  these  lands  to  the  Central  Pacific 
Railroad  Company  of  California,  and 
through  the  several  consolidations  of  that 
company  with  other  companies  to  the 
Central  Pacific  Railroad  Company  .through 
and  under  which  it  claimed  title.  If  an 
the  odd-nambered  sections  within  20  miles 
of  the  line  of  the  Central  Pacific  Railroad 
as  constructed  and  operated  had  been 
granted  to  It  by  the  acts  of  congress  re- 
ferred to,  It  would  have  included  the  lands 
in  controversy,  and  the  evidence  would 
have  been  sufficient  upon  proving  the  rail- 
road company  had  complied  with  the  re- 
quirements of  the  statute.  But  by  the 
terms  of  the  act  of  July  1,  1862,  certain 
portions  of  such  sections  were  excepted 
and  reserved  from  the  operation  of  the 
grant.  Section  3  of  the  first-mentioned 
act  contains  the  following  language,  to- 
wlt:  "That  there  be  and  is  hereby  grant- 
ed to  the  said  company  •  »  •  every  al- 
ternate section  of  public  land  designated 
by  odd  nnmiiers  to  the  amount  of  five  al- 
ternate sections  per  mite  [changed  to  10 
by  section  4,  Act  1864]  on  each  side  of  said 
railroad  on  the  line  thereof,  and  within 
ten  [changed  to  20.  section  4,  Act  1864] 
miles  on  each  side  of  said  road,  not  sold, 
reserved,  or  otherwise  disposed  of  by  the 
United  States,  and  to  which  a  preemp- 
tion or  homestead  claim  may  not  have 
been  attached  at  the  time  the  line  nf  said 
railroad  is  definitely  fixed :  provided,  that 
all  mineral  lands  shall  be  excepted  frain 
the  operation  of  this  act.  •  *  •  And 
all  such  landa  so  granted  by  this  section 
which  shall  not  be  sold  or  disposed  of  by 
said  company  within  three  years  after  the 
entire  road  Khali  have  been  completed 
ehall  be  subject  to  settlement  and  pre- 
emption, like  other  land,  at  a  price  not  ex- 
ceeding one  dollar  and  twenty-flve  cents 
ppr  acre,  to  be  paid  to  said  company." 
The  act  further  provided  that  the  railroad 
company  should  within  two  years  ^ter 
the  passage  of  the  act  designate  the  route 
of  Its  road  as  near  as  may  be,  and  file  a 
map  of  the  same  with  the  department  of 
the  interior.  It  will  thus  be  seen  that 
congress  did  not  grant  the  whole  of  each 
odd-numbered  section  within  the  pre- 
scribed limits,  but  only  such  odd-nnm- 
bered sections  or  parts  of  sectJons  aa  were 
not  mineral,  and  as  had  not  been  sold,  re- 
served, or  otherwise  disposed  of.  or  were 
not  within  any  government  reservation, 
or  to  which  a  pre-emption  or  homestead 
claim  had  not  attached.  Now,  it  is  ob- 
vious that  11  the  lands  in  dispute  were  in- 
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cltided  tn  any  of  the  exceptloDs  or  rener- 
vatlonB  mentioned  In  these  statutes,  they 
did  not  pass  by  the  ^rant,  and  never  be- 
came the  property  of  the  railroad  couipa- 
ny  Qor  ol  plaintiff.  In  the  case  of  Mc* 
Orath  V.  Tallent,  26  Pac.  Kep.  674.  (decid- 
ed at  the  April  session,  1891.)  this  court 
held  that  In  an  action  of  ejectment  by  one 
holding  by  deed  from  the  Union  Pacific 
Ballrodd  Company  of  lands  granted  to  It 
by  the  acts  of  congress  referred  to,  and 
where  uu  patent  had  been  Issued,  that  It 
was  necessary  for  the  plaintiff  to  prove  a 
compliance  vitb  the  statute  by  the  rail- 
road company,  and  that  the  lands  In  dis- 
pute were  not  included  in  any  of  the  reser- 
vations or  exceptions  mentioned  In  the 
statutes.  In  order  to  maintain  the  action. 
See,  also.  Tarpey  v.  Sait  Co.,  6  Utah,  494, 
17  Pac.  Rep.  631.  In  this  case,  no  evidence 
having  been  offered  that  the  railroad  ever 
obtained  a  patent  fur  the  lands  In  dis- 
pute, nor  that  It  filed  Its  map  showing  Its 
line  as  definitely  located  within  the  time 
provided  by  the  law,  nor  any  proof  as  to 
the  time  when  said  rallruad  was  complet- 
ed, nor  that  the  lands  were  not  within 
any  of  the  exceptions  or  reservations  pro- 
vided In  the  statute,  we  thlnlc  plaintiff 
failed  to  show  Its  title,  and  that  tbere 
was  no  error  in  the  Instrnctiun  given  by 
the  court  to  the  Jury. 

The  trial  court  submitted  to  the  Jury 
the  issue  of  the  statute  of  limitations 
raised  In  defendant's  answer,  and  this  Is 
assigned  as  error,  upon  the  Kronnd  that 
there  was  no  evidence  tending  to  support 
this  imne.  ^'e  have  examined  the  evi- 
eres  contained  In  the  record,  and.  while  it 
doea  not  purport  to  contain  all  the  evi- 
dence in  the  case,  yet  from  the  evidence  set 
out  in  the  printed  transcript  we  think  no 
eri'or  was  committed  In  tills  respect,  and 
the  Judgment  of  the  district  court  Is  af- 
firmed. 

Zanb,  G.  J.,  and  Blackbvbh  and  Mimsb, 
JJ.,  concur. 

(7Utoli.tt5) 

EcGLBs  at  a/,  r.  Union  Pao.  Br.  Co. 
(Suipnme  Court  of  UUA.  June  6, 1891.) 

RbLBASB  or  CLAm— Hl8Ti.KB— EriDByCM. 

Ptalntifl,  havisK  been  Injured  in  a  railroad 
aecddent,  signed  a  releaiie  11  days  after  of  alt 
olalDu  now  sued  tor.  Nineteen  days  later  she 
was  premftturely  oooUned.  She  claimed  that  she 
thought  she  was  only  releasing  claims  for  In- 
juries  to  anotherohlld  and  for  her  husband's  loss 
of  time.  It  appears  that  the  release  was  read  to 
her  before  siting,  and  that  she  hesitated  about 
settling,  feanng  a  mlsoarrlage,  but  slRned  under 
the  adnce  of  her  husband  and  his  father.  TSo 
fact  as  to  her  condition  was  misstated  by  defend- 
ant, nor  waa  any  fraud  practiced  npon  her. 
Held,  that  a  verdict  for  plaiatill  was  unsupported 
by  the  evidence. 

Appeal  from  district  court,  first  dis- 
trict; Jamks  a.  Minfcr.  .TiiHtlce. 

P.  L.  Williams  and  JValdemcr  Van  Cott, 
for  appellant.  C.  B.  Pack  and  T.  D,  John- 
son, for  respondent?. 

Anderson,  J.  The  plaintiffs  and  their  in- 
fant son,  Stewart  Eeclea,  were  passenfjers 
on  a  train  on  the  defendant's  road,  and 
were  Injured  by  an  accident  to  the  train. 
ontheSOtb  day  of  January^  1890,  alleged 


to  have  been  caused  by  the  negligence  of 
the  defendant,  and  this  action  is  to  recover 
damages  for  the  Injuries  sustained.  The 
defendant  pleaded  a  aettlemeut  and  re- 
lease, and  this  waa  the  defense  relied  on 
at  the  trial  In  the  court  below.  Plain- 
tiffs obtained  a  verdict  and  Judgment,  and 
the  defendant  brings  thin  appeal. 

The  ground  relied  on  for  reversal  la  that 
the  verdict  of  the  jury  is  not  supported  by 
the  evidence.  At  the  time  of  the  accident, 
Jeannette  Eccles,  who  la  the  wife  of  her 
co-plaintiff,  Samuel  H.  Eccles.  waa  ad- 
vanced about  seven  months  In  pregnancy. 
The  settlement  was  made  and  the  release 
executed  on  the  11th  day  of  February, 
1890,  and  on  the  1st  day  of  March  follow- 
ing Jeannette  Eccles  gave  premature  birth 
to  an  eight-months  child.  Plaintiffs  claim 
that  they  settled  with  the  defendant  under 
a  mistaken  belief.  Induced  by  the  state- 
ment of  Or.  Perkins,  a  physician  In  the 
employ  of  the  defendant,  as  to  the  extent 
of  theinjurles  to  Jeannette  Eccles;  that  she 
feared  a  miscarriage,  and  was  not  willing 
to  settle,  until  it  should  be  known  there 
was  no  danger  of  such  a  result,  but  that, 
upon  the  assurance  of  Dr.  Perkins  that 
there  was  no  danger  of  that  kind  to  be 
apprehended,  she  wcta  Induced  to  settle, 
and  that  she  did  not  understand  tbe  re- 
leaw  to  Include  her  entire  cIcUm  fur  dam- 
ages In  case  her  injuries  should  cause  her 
to  give  premature  blrtb  to  her  child.  Tbe 
release  by  its  terms  Includes  all  claims  and 
demands  of  the  plaliitltls  for  the  iujurlee 
sued  for  in  this  action,  and  there  Is  no 
claim  of  fraud  in  procuring  Its  execution 
by  plaintiff,  but  it  is  sought  tobnavolded. 
on  the  ground  of  mistake,  as  to  the  extent 
of  the  Injuries  to  Jeannette  Eccles  at  tbe 
time  of  its  execution.  Tbere  Is  no  dis- 
pute in  the  evidence  as  to  the  material 
facta,  and  the  sole  question  for  our  de- 
termination la  whether  tbe  verdict  Is  sup- 
ported by  the  evidence.  The  accident  oc- 
curred between  Aspen,  Wyo.,  and  Ogden, 
Utah,  on  the  evening  of  January  SO,  1890. 
and  the  train  reached  Ogden  about  4 
o'clock  A,  u.  of  January  31st.  Jeannette 
Eccles  testified  that  she  saw  Dr.  Perkins, 
tbe  defendant's  physician,  when  abe  ar- 
rived at  Ogden,  and  that  he  told  ber  to 
"go  home  and  lay  still,"  and  that  be 
would  call  later  In  the  day;  that  about 
noon  he  called,  and  found  her  sitting  up. 
when  he  said.  "Oh,  I  see  there  is  nothing 
wrong  with  you  at  all ;  If  there  had  been 
anything  wrong  with  you,  it  would  have 
happened  before  this;  If  yon  were  hurt, 
your  child  would  ha  ve  been  horn  at  once, 
or  else  to-day ; "  that  about  20  hours  had 
Intt^rvened  from  the  time  of  the  accident 
until  the  doctor  called,  and  that  she  never 
saw  him  afterwards.  One  E.  J.  Fisher 
was  the  claim  agent  of  the  defendantcora- 
pany,  with  whom  the  settlement  was 
made.  Tbe  plaintiff  Jeannette  Eccles  tes- 
tified as  follows*  **My  bUHband  went  to 
see  Mr.  Fisher  to  settle.  Mr.  Fisher  aent 
for  him.  My  husband  went  three  or  four 
times  to  see  Mr.  FlRher,  and  when  he  re- 
turned home  he  told  me  about  it.  I  told 
my  husband  I  tliuught  he  had  better  wait 
awhile,  and  see  how  I  got  alonte  before 
he  settled.  The  night  before  I  signed  tbe 
release  my  husband  told  me  aboat  the 
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deflnlte  afl^reeincnt  he  hat)  made  wltb  Mr. 
Flsber  regarding  tbe  settlement.  I  heard 
about  the  definite  agreement  go\ae  to  be 
made  b^ore  that,  and  tbe  next  day  Mr. 
liHnher  esme  with  tbe  release.  My  father* 
In-law,  William  Ecclee,  my  bDBband,  raj 
motber-ln-iaw,  Mrs.  Harah  Eenlw,  and  a 
yonnK  man  by  the  name  of  Wall,  were  In 
the  room  beetdea  myself.  •  •  •  When 
Mr.  Fisher  came  In  be  eald  he  had  come 
to  settle  with  us,  and  wanted  to  know 
what  I  thought  about  It.  I  toldh'm* 
didn't  want  to  settle;  that  I  had  ratber 
wait  to  see  bow  I  got  long.  And  he  said : 
*Iam  satlaQed  yon  are  all  right,  by  Dr. 
Perkins*  statement.  He  la  a  well-learned 
man,  and  he  would  not  say  there  was  not 
anything  wnmg  with  you,  if  there  was, 
and  you  might  as  well  sign  the  releaRe. 
for  you  won't  get  any  more.  You  are  all 
right,  and  you  might  as  well  sign  It,  and 
have  It  done  with.*  I  Insisted  on  waiting, 
bat  he  said  that  Dr.  Perkins  safd  there 
was  nothing  wrong  with  me,  or  It  would 
bare  happened  before.  I  do  not  think  of 
much  else  that  was  said  while  be  was 
%tbere.'*  She  further  testified  that  she 
'"did  not  read  tbe  release,  but  It  was  read 
aloud  by  Mr.  Fisher;"  that  she  listened  to 
It  as  much  as  she  could,  but  was  suffering 
with  nervous  headache  at  the  time;  thttt 
the  night  before  she  signed  tbe  release  ber 
hnsbaiid  had  tuld  her  the  amount  he  had 
settled  for,  and  that  the  persons  who  in- 
sisted on  ber  signing  the  releatie  were  her 
husband  and  her  father-in-law;  and  that 
the  rdatlons  between  herself  and  husband 
were  pleasant.  Sbe  also  testified  that  Dr. 
Allen,  a  regular  practlelng  physician  of 
Ogden,  had  attended  her  from  the  time  of 
the  Injury  until  the  release  was  signed, 
and  had  made  an  examination  of  hef  per- 
son to  see  huw  serinusly  she  was  Injured, 
and  that  be  visited  ber  the  day  before  she 
idgned  the  release;  and  that  ber  mother^ 
)n-law,  who  was  the  mother  of  a  large 
family,  and  experienced  in  nursing,  was 
ber  nurse.  She  further  testified  that  she 
thought  she  was  sethling  only  for  the  lu- 
Inry  to  her  child,  Stewart,  and  for  her  hns* 
band's  loss  ut  time.  Samuel  H.  Ecclus, 
the  husband  and  one  of  the  plaintiffs,  tes- 
tified that,  when  Fisher  came  to  his  house 
to  settle,  be  stfirned;  bnt  that  bis  wife  de> 
dined  to  sign  tbe  release,  and  said  she 
''didn't  know  what  might  happen  yet, 
and  she  would  sooner  wale  awhile;"  that 
Fisher  was  there  about  an  hour,  and  that 
Fisher  and  be  and  bis  father  told  ber  she 
might  as  well  sign.  He  also  testified  that 
Fisher  read  the  release  aloud  before  any 
one  signed;  that  be  "anderstood  the 
agreement  before  signing  It,  Just  as  It  Is;* 
that  be  did  nothing  more  than  advise  his 
wife  to  sign  the  release,  and  that  no  one 
did  more  than  that,  and  that  bis  father 
also  advised  ber  t<i  sign  It. 

We  think  tbe  foregoing  testimony  of  the 
plulntirrs.  together  witta  more  of  a  similar 
character,  cleariy  establishes  that, In  mak- 
ing tbe  settlement  and  executing  the  re- 
lease,  the  possibility  that  Mrs.  Eccles 
mijght  give  premature  birth  to  ber  child 
was  taken  Into  the  account,  and  was  un- 
derstood by  both  partira  to  be  covered 
by  the  release.  Dr.  Perkins'  statement, 
made  In  law  than  3ihonia alter  the  Injury, 


could  not  have  been  underatood  by  her,  11 
days  after  the  accident,  as  tbe  statement 
of  an  absolute  fact  on  which  sbe  should 
rely  in  settling,  but  merely  ns  the  expree- 
slon  of  an  opinion  as  to  the  probable  re- 
sults of  ber  injuries.  Besides  that,  slie 
bad  a  physician  of  her  own  in  constant 
attendance,  with  whom  she  could,  and 
doubtless  did,  consult  as  to  the  probable 
effecc  of  her  Injuries.  No  fraud  Is  claimed 
to  have  been  practiced  by  the  defendant 
In  making  tbe  settlement.  The  husband, 
who  executed  the  release  at  the  same 
time,  understood  the  iielease  according  to 
Its  terms,  and  advised  Mrs.  I'^cles,  aa  did 
tbe  other  members  of  tbe  family,  to  sign 
It.  It  does  not  appear  that  any  element 
of  damages  waft  omitted  from  considera- 
tion, nor  that  any  fact  was  misstated  by 
defendant  In  order  to  procure  her  signa- 
ture, nor  that  any  (act  was  ralsundeiv 
stood  by  her,  or  that  undue  Infiuence  was 
exercised  to  Induce  ber  to  settle.  She  was 
advised,  tbrongb  ber  husband,  before  she 
talked  wltb  Fisher,  of  tbe  Htate  of  tbe  ne- 
gotiations lor  settlements  and  of  the 
amount  and  of  the  terms  of  settlement ; 
but  hesitated  about  settling  for  tbe  sole 
reason  that,  notwithstanding  Dr.  Perkins' 
statement  as  to  the  probabilities  of  a  mis- 
carriage, she  feared  such  a  result  might 
happen ;  bnt,  notwithstanding  sufh 
doubts,  she  settled,  and  signed  tbe  relense, 
and  we  tbink  she  Is  bound  by  It,  and  the 
verdict  of  the  Jury  was  wholly  wanting  In 
evidence  to  support  it.  The  caiiRe  is  there- 
for reversed  and  remanded,  and  anew  trial 
ordered. 

Zane,  0.  J.,  and  Blackbuhn,  J.,  con- 
cur. 


(rutab,  SM) 

J  ONES  T.  MOMUOTT. 

(Supreme  Court  of  Utah.   June  0,  1891.) 

Ejkctmekt— SnmciBXOT  of  Cuupuikt. 
Comp.  Laws  Utati  1S88,  $|  8126,  S3I9.  pro- 
vide but  one  form  of  civil  action,  and  that  tbe 
complaint  must  contain  a  statement  of  tbe  facts 
oonstitatiog  a  cause  of  action  la  ordinary  and 
concise  language.  Section  9138  provides,  in  ac- 
tions to  recover  real  property,  the  right  of  pes- 
session  is  presumed  to  accompany  ownership, 
and  Uie  possession  is  presumed  subordinate  to 
the  legal  title.  Held,  uiat  a  complaint  in  eject- 
ment, alleging  that  "plaintiff  Is,  and  at  all  timea 
therein  mentioned  was.  the  owner  of.  and  seised 
in  fee  of,  *  *  *  and  that  the  defendant  is  in 
possessiwi  thereof,  and  nnlswfully  withholds  the 
same  from  the  phuntlff,  to  her  damage,  *>  Is  loffl- 
otent. 

Appeal  from  district  eonrt.  flrstdlstrict; 
Blackbobn,  Justice. 

Tbamtao  A  King  and  8&m*l  Id,  PagCt 
for  appellant.  M.  M,  Kettogg,  for  re- 
spondent. 

MiNBR,  J.  The  complaint  In  thin  case 
was  filed  August  19,  1S90.  and  alleges 
**tbat  the  plaintiff  is,  and  at  all  times 
therein  mentioned  was,  the  owner  of  and 
seised  In  fee  of  lot  4,  block  7,  plat  K,  Pay- 
son  nty  survey  ol  building  lots  In  Utah 
county,  Utah  territory,  etc. ;  that  the  <le- 
fendantlaln  possession  thercut,  and  un- 
lawfully withholds  the  same  from  the 
plaintiff,  to  her  damage  In  seventy-five 
dollars, "  etc.    Tbe  defendant  denied  each 
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alloKatlon  tn  the  complaint.  The  case 
proceeded  to  a  trial  before  a  Jury,  where- 
upon the  defendant's  attorney  Interposed 
an  objection  to  any  evidence  whatever  be- 
Ina:  introduced  uader  the  complaint,  on 
Llie  ground  that  the  alleffatioos  in  the 
complaint  were  Insufficient  to  admit  of 
any  ovl'lence  helnif  ]ntrodui:e'l  thereunder; 
the  defendant  contending  that  plaintlll 
must  allege  In  her  complaint  that,  at 
some  time  prior  to  the  commmcement  of 
the  action,  the  plaintiff  was  the  owner  of 
the  premlsee.  and  either  in  possession  of, 
or  entitled  to  the  possesRton  of.ttald  prem- 
ises; and  that  the  defendanteither  wrong- 
fully entered  into  said  poBBesslon,  and 
ousted  plaintiff,  and  still  holds  said  pos- 
session wrongully,  or  that  the  defendant 
entered  Into  the  possession  of  theprem* 
lse9  lawfully,  but  now  holds  the  posses- 
sion wrongfully ;  and  claim  that  this  po- 
sition Is  sustained  in  Payne  V.  Treadwell, 
5  Cal.  310;  Gladwin  v.  Stebbins,  2  Cal.  105. 
The  court  sustained  the  objection,  and 
gave  plaintiff  permission  to  amend  his 
complaint,  which  he  declined  to  do;  and 
thereupon,  on  motion  of  defendant's  at- 
torney, the  court  directed  a  verdict  for  the 
defendant.  To  this  ruling,  decision,  and 
jadgment  thereon  the  plaintiff  alleges 
error.  In  this  territory,  "there  is  but  one 
form  of  civil  action  for  the  enforcement  or 
protection  of  private  rights,  and  the  re- 
dress or  prevention  of  private  wrongs." 
Comp.  Laws  18»8.  §  3126.  And  In  such  ac- 
tions the  complaint  mu8tcootaln''astate- 
meut  of  the  tacts  constituting  the  cause  of 
action  in  ordinary  and  concise  language." 
Id.  §  3219.  Consequently  all  technical  al- 
legations and  fictions  peculiar  to  the  old 
form  of  an  action  of  ejectment  are  unnec- 
essary. Tbe  ultimate  facts,  as  they  exist, 
should  be  alleged  In  ordinary  and  concise 
language;  and  only  such  facta  need  be  al- 
leged as  are  neresaary  to  be  proved,  except 
to  netrative  a  puBitive  performance  or  tlie 
obligation  on  which  the  action  is  bneed, 
or  to  negative  an  Inference  from  an  act 
which  is  iu  itself  indifferent  and  connected 
therewith.  While  possesRion  doen  not  al- 
ways accompany  the  legal  title,  (Id.  $ 
2621,)  yet.  In  actiwns  to  recover  real  prop- 
erty, the  right  of  possession  In  this  terri- 
tory Is  presumed  to  accompany  the  own- 
ership within  the  time  required  bylaw, 
and  tbe  possession  is  presumed  Hubordl- 
nateto  tbe  legal  title.  Id.  §  3133.  It  is 
sufficient,  therefore,  In  a  complaint  in  eject- 
ment, for  tbe  plaintiff  to  aver,  in  respect 
to  tbe  title,  that,  at  the  time  of  the  com- 
mencement of  the  action,  be  was  the  own- 
er of  and  seined  In  fee  or  tor  life,  or  for 
years,  according  to  the  fact,  of  the  prem- 
ises described  In  the  complaint,  and  tbe 
rl}j:ht  to  the  possession  follows  as  a  con- 
clusion of  law  from  the  seizure,  and  need 
not  be  specifically  alleged ;  and  It  should 
further  appear  from  the  complaint  that 
the  defendant  is  in  possession  of  the  prem 
ises  claimed  by  the  plaintiff,  and  with- 
holds the  itossesslon  thereof  from  the  plain- 
tiff, and, if  thedefendant'8  holding  rests  up> 
on  an  existing  right,  he  should  sbow  such 
right  affirmatively  In  his  defense.  Tbe 
withholding  of  the  pussesaion  from  one 
who  Ift  seised  of  the  premises  Is  r-  -n- 
ably  adverse  to  bis  rlghta,  and  t.  .(^ 


wrongful  and  anlawfnl,  and  It  Is  becauas 
of  the  presumption  that  the  plaintiff  can 
rest  bis  caae  at  the  trial.  In  the  first  in- 
stance, upon  proof  of  seisin,  and  the  poe- 
eesslon  by  the  defendant.  "When  these 
tacts  are  established  in  an  action  of  eject- 
ment, the  law  Implies  a  right  of  present 
possession  In  the  plaintiff,  and  a  holding 
adverse  to  that  right  In  the  defendant." 
In  a  case  where  tbe  plaintiff  has  t>een  In 
possession  of  premises  which  he  seeks  to 
recover  by  action,  against  one  who  bas 
ousted  bim  therefrom.  It  Is  then  sufficient 
for  bIm  to  allege  such  possession,  and  the 
entry,  ouster,  and  continual  withholding 
by  the  defendant.  Such  allegations  are 
proper  where  they  can  be  truthfully  made, 
and  agree  with  tbe  facts  of  the  case,  bat 
they  are  not  essential  or  necessary,  under 
our  practice.  This  doctrine  Is  sustained 
by  the  courts  of  New  York  and  California. 
Ensign  V.  Sherman,  14  How.  Pr.  439: 
Walter  v.  Lock  wood.  23  Barb.  228;  Sand- 
ers V.  Leavy,  16  How.  Pr.  3ti8;  Payne  v. 
Treadwell,  16  Cal.  242-244.  The  durtrine 
of  this  last  case,  opinion  by  Fikld.  C- J., 
is  approved  by  a  large  list  of  Calironiia 
decisions,  among  others  the  followlDg: 
McCarthy  v.  Yale,  39  Cal.  586;  Halgbt  v. 
Green.  19  Cal.  117;  Ferrer  v.  Insurance  Co., 
47  Cal.  431;  Keller  v.  Ruls  de  Ocana,4SCal. 
638;  Brownv.KentfieId.50Cal.132:  Kidder 
V.  Stevens,  60  Cal.  422;  Rego  v.  Van  Pelt, 
65  Cal.  256.  3  Pac.  Kep.  867:  and  expressly 
overnilea  Gladwin  v.  Stehhlns,  2  Cal.  103: 
Payne  v.  Treadwell,  5  Cal.  31U:  Gregory 
V.  Haynes.13  Cal.  592,— cited  and  relied  up- 
on by  tbe  defendant.  It  follows,  from  the 
views  herein  expressed. that  thecomplaint 
In  this  case  was  sufficient,  and  plaintiff 
should  be  allowed  to  introduce  hla  proof 
under  it.  The  verdict  and  judgment  of 
the  court  below  Is  set  aside,  and  a  new 
trial  ordered,  with  costs  to  abide  the  re- 
sult. 

Zakb,  C  J.,  coneors. 


(7  Utah,  tm 

.ToHNfioir     Rio  Gkakdb  W.  Rt.  Co. 
(Supreme  Court  qf  Utah.   June  9, 1S91.) 
Bailboad  Cohpahibs  —  EiLUKB  Stock—  Nseu- 

OBHCB— BviDBNOE. 

1.  Id  an  sctioD  agaiost  a  railroad  company 
for  JtilUng  a  mare  It  appeared  that  there  was  nn 
fence  between  plaintiff's  pasture  aod  Ibe  crack; 
that  the  mare  nad  crossed  the  track  to  feed,  and 
was  surrounded  by  a  fence  on  the  west,  a  cattle- 
guard  on  the  south,  and  the  track  on  the  east  be- 
tween it  and  the  pasture,  when  the  trsfn  came 
along  at  an  unusual  speed.  Tbe  mare  was  struck 
while  attempting  to  reoross  the  track.  No  whis- 
tle was  blown,  nor  bell  rung,  nor  n^fed  slack- 
ened. The  engineer  could  have  seen  hr  .*  for  over 
a  mile.  Tbe  engineer  testified  that  1  a  did  not 
slacken  speed,  nor  blow  hia  whistle,  until  he 
got  within  350  feet,  although  he  saw  her  when 
over  a  quarter  of  a  mile  from  the  place  of  acci- 
dent Held,  that  the  Qoestiou  of  defendant's 
negligence  was  for  tbe  Jury. 

2.  Where  the  value  of  the  mare  was  not  dis- 
puted, and  plaiutiff  and  another  witness  testifled 
that  she  was  worth  tlSO,  a  verdict  is  that  sum 
was  warranted,  although  plaintiff  gave  as  a  rea- 
son for  his  valuation  that  he  had  been  offered 
that  sum  for  her. 

8.  The  testlm<my  of  two  witnesses  as  tt 
whether  the  engineer  could  have  done  anything 
^se  teavoid  the  dJaaster,  where  theeaglneer  tea- 
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tilled  that  he  did  all  he  oonld  to  stop  the  tndu, 
is  Inadmissible. 

Appeal  from  district  court, flnt  district: 
J.  W.  Blackburn,  Justice. 

Beuutttt,  Maraball  dfc  Jim^I^t  tor  appel- 
lant.  Thurwaa  £  Ktng,1or  respondent. 

Miner,  J.  Thie  action  was  broupht  to 
recover  damaecB  on  account  of  tlie  killing 
or  a  mare  beloii(j;Ingto  tlie  plaintiff,  July  6, 
1S89,  by  u  train  »(  cars  on  the  railroad  of 
the  defendant,  tbe  mare  being  at  the  time 
on  the  ratlruad  track  of  the  defendant, 
which  adjoined  the  pasture  of  the  plain- 
tiff, there  being  no  fence  between  the  past- 
ure and  the  defendant's  riftht  of  wuy.  At 
the  time  of  the  kllllnK  of  the  mare,  she. 
vfltb  other  horses,  had  crossed  from  the 
pastnre  to  the  opposite  side  of  the  track, 
and  was  there  feeding  between  the  track 
and  a  wire  fence,  a  little  to  the  west,  and 
a  cattle-guard  t>elng  a  short  distance  to 
the  aoutb  of  them,  when  the  south-bonnd 
train  of  defendant  camealong.  The  track 
was  straight  for  a  mile  each  way  from 
the  place,  and  the  train,  being  late,  was 
l>etnK  run  at  from  30  to  35  miles  an  hoar,— 
a  higher  rate  of  speed  than  usnal.  No  at- 
tempt was  made  to  stop  the  train  or  to 
slacken  speed.  As  the  train  nenred  the 
place  where  the  horses  stood  near  the 
track,  the  horses  started  across  the  track 
when  the  train  was  100  yards  away,  and 
the  mare  In  question,  being  the  hindmost 
one,  was  caught  by  tlie  train  and  killed; 
the  case  of  the  plaintiff  being  that  she  was 
killed  by  the  negligence  of  the  defendant's 
eerrante  engaged  In  running  the  train.  It 
IB  alleged  as  error  that  the  evidence  falls 
to  show  that  the  defendant  was  guilty  uf 
negligence.  The  evidence  on  this  subject 
was  conflicting.  It  was  shown  on  tbe 
part  of  plaintiff  that  the  ranre  was 
knocked  32  steps  when  fait  by  the  cars, 
and  that  no  whistle  was  blown,  nor  bell 
rung,  and  that  the  horses  were  close  to 
the  track,  and  that  the  engineer  could 
hare  seen  them  for  a  mile  or  two  miles  be- 
fore reselling  them,  and  that  the  unusual 
speed  of  the  train  was  not  slackened  uutll 
after  the  mare  was  struck,  and  that  the 
horses  were  surrcunde«l  by  a  fence  on  the 
west,  a  cattle-guard  un  tbesnutb,  and  tbe 
track  on  the  east.  The  engineer  himself 
testified  that  he  did  not  slacken  speed  nor 
blow  his  whistle  until  he  gut  within  •250 
feet  of  them,  although  he  saw  them  1,50() 
or  2,001)  feet, — something  more  than  a 
quarter  of  a  mile, — bef(»re  reaching  them. 
"We  think  there  was  sufficient  evidence  to 
go  to  the  Jury  on  the  question  of  defend- 
ant's negligence. 

There  was  some  proof  in  tbe  case  on 
both  sides  concerning  the  plaintiff's  negli- 
gence, but  the  Jury  have  by  their  verdict 
found  this  Issue  agulnst  the  defendant, 
nndwecannot  say  that  their  Unding  of 
fact  In  this  respect  was  not  sustained  by 
the  evidence,  and  the  motion  for  a  non- 
salt  was  properly  denied. 

We  think  the  evidence  of  the  plaintiff 
and  of  the  wItnpSH  dinger  that  the  mare 
was  north  $150  sufficient  to  warrant  the 
verdict  of  the  Jury  In  that  respect.  The 
value  was  not  disputed,  nnd  Cllugerwas 
shown  to  be  the  owner  of  horses.  Gven  if 
plaintiff's  evidence  on  that  subject  was 


[stricken  out,  there  remained  enough  to 
enable  the  Jury  to  ascertain  the  value. 
That  the  plaintiff  gave  a  fallaelons  reason 
for  his  opinion  as  to  the  value  does  not 

render  his  Judgment  na  to  value  wholly 
worthless.  It  may  still  stand  for  what  It 
is  worth  ;  and,  no  evidence  of  value  being 
produced  by  the  defendant,  there  was  no 
injury  done  to  defendant  by  allowing  his 
answer  that  he  got  at  the  value  because 
he  had  been  offered  that  for  the  mare,  and 
refused  It,  to  stand.  It  Is  not  necessary 
to  l>e  an  expert  horse  dealer  to  have  some 
Judgment  as  to  the  value  of  a  horse. 

The  questions  put  to  the  witnesses  Ryan 
and  Stapleton  as  to  whether  tbe  engineer 
could  have  done  anything  else  t->  avoid 
the  disaster  wascorrectlyexcluded.  That 
question  was  for  the  Jury  to  determine  on 
considerathm  of  all  thefacts.  Besides,  the 
record  shows  that  the  witness  waa  al- 
lowed to  state  that  he  did  all  he  could  to 
slow  the  train  after  he  saw  the  horses 
crossing  the  track.  We  think  tbe  case 
was  fairly  submitted  to  the  Jury  on  the 
questions  of  law  involved.  Some  omis- 
sions from  and  expreHslons  In  the  charge 
excepted  to,  It  taken  separately  from  the 
balance  of  the  charge,  might  perhaps  be 
open  to  some  criticisms,  but  we  are  satis- 
fled  that  the  entire  charge,  taken  together, 
fairly  submitted  the  case  to  the  jury,  and 
that  such  of  the  defendant's  requests  as  It 
was  entitled  to  were  fairly  covered  by  the 
instructions  given.  We  find  no  error  in 
the  re(;ord  sufficiently  prejudicial  to  the 
defendant  to  justify  the  granting  of  a  new 
trial,  and  tbe  Judgment  is  affirmed,  with 
costs. 

Zanb,  C.  J.,  concurs. 

(7  UUh,  Ut) 
Cook  v.  Chandali,  ef  al. 
(Supreme  Cmirt  qf  Utah.   June  9,  1891.) 

Udhicipal  Cobporatioms— Taxation— Fakx 

Lands. 

A  city  had  done  some  work  on  a  street  ss 
far  out  as  a  certain  farm,  which  was  insido  the 
corporate  limits,  and  about  a  mile  from  tbe  plat- 
ted portion  of  the  city,  and  had  removed  nuis- 
ances therefrom,  and  police  protection  bad  t>eeii 
afforded  in  the  Immediate  vicinity  on  sundry  oc- 
casions. Held,  that  tbe  fann  was  within  the 
range  of  municipal  improvements  and  benefits, 
and  subject  to  taxation. 

Appeal  from  diHtrlct  court, first  district; 
J.  W.  Blackbithn.  Justice. 

Action  by  Martha  Cook  against  M.  E. 
Crandall  and  another  tu  recover  the  value 
of  a  wagon  selted  for  taxes.  Plaintiff  ap- 
peals. 

Sutherland  Jodd,  for  appellant.  Thar- 
man  &  Ktate,  for  respondents. 

Zanb,  C.  J.  The  appellant  brought  this 
action  to  recover  the  value  of  a  wagon 
seized  by  the  defendant  Crandall.  as  col- 
lector of  Sprlngville,  to  pay  taxes  alleged 
to  be  duly  assessed  and  due  that  mnnlcl- 
pullty.  The  plaintiff  Insisted  that  her 
farm  upon  which  the  taxes  were  assessed 
is  situated  outside  of  the  town  as  indicat- 
ed by  its  improvements,  and  beyond  the 
range  of  its  municipal  benefits,  and  that 
the  taxfor  which  the  selsure  wasmadewas 
for  that  reason  unauthorized.  Tbe  case 
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was  Bubmitted  to  a  }ury,  who  retnraed  a 
verillct  flKninHt  the  defendants  for  flOO, 
which  tbecourtaet  aside  upun  motion.  To 
this  order  the  plaintiff  excepted,  and  ap- 
pealed to  this  coart.  The  facts  of  the  case 
are  tnat  the  plaintltl  was  the  owner  of  a 
farm  conKlsting  of  56  acreti,  within  the 
corporate  liraitB  fif  SprJnRviUe,  and  situ- 
ated about  one  mile  south  of  the  platted 
portion  of  the  town;  that  thereare  streets 
south  ot  these  platted  lands,  one  of  which 
extends  to  plaintiff's  farm,  and  bounds  it 
on  the  north  and  east:  that  some  work 
has  been  dune  on  this  street  as  far  south 
as  plnin tiff's  premises;  that  about  75  fam- 
ilies reside  on  lots  and  small  farms  out- 
side of  this  platted  ground  on  the  side 
plaintiff's  place  is  situated ;  that  a  portion 
of  them  are  between  It  and  the  platted 
part;  that  tlie  marshal  of  Springville 
some  times  goes  out  as  far  us  plaintiff's 
premises  to  drive  stock  from  the  streets, 
and  at  other  times  to  rtniore  dead  ani- 
mals: that  the  police  of  SprlnKville  have 
attended  public  frntheriiiKs  near  pluintlff's 
place,  and  made  arrests  for  disorderly 
conduct.  From  this  evidence  we  must  In- 
ter that  plaintiff's  premises,  and  persons 
on  them  and  in  that  vicinity,  receive  some 
of  the  benefits  ot  the  expenditures  of  the 
money  arlslntc  from  muytcipal  taxes ;  that 
the  plaintiff's  premises  are  within  the 
ranfce  ot  the  munlcipHl  benefits  ot  Sprln^- 
Tllle.  In  the  case  of  Territory  v.  Daniels, 
(Dtah.)  22Pac.  Rep.  ISU,  this  court  said: 
"Upon  principle  and  authority,  we  are  of 
the  opinion:  First,  that  municipal  taxa- 
tion abonld  be  limited  to  the  ransp  ot 
municipal  benefits;  aeconil.  that  lands 
and  their  occupants,  without  the  range  ot 
municipal  benefits,  should  not  be  taxed  to 
aid  those  within ;  third,  thata  lawauthor- 
Izln^r  the  assessment  of  taxes  for  munci- 
pal  purposes,  upon  lands  or  their  occu- 
pants located  beyond  the  ranse  of  munic- 
ipal benefits.  Is  not  a  rlj^htful  subject  ot 
lefflslatlon ;  Aiurtli,  that  taxation  for  city 
purposes  should  be  within  the  bounds  In- 
dicated by  Its  buIldingH,  or  its  sti-eets  and 
alleys,  or  other  public  Improvements,  and 
contiguous  or  adjacent  districts  so  situat- 
ed, as  to  authorize  a  reasonable  expecta- 
tion that  they  will  be  benefited  by  the  im- 
provements ot  the  Hty,  or  protected  by 
Its  police;  that  no  outside  district  should 
be  Included  when  it  Is  apparent  and  palpa- 
ble that  the  benefits  of  the  city  to  it  will 
only  be  such  as  will  be  received  by  other 
districts  not  Included, such  as  will  be  com- 
mon to  all  neiffbburlnK  communities." 
The  case  in  hand  is  nut  within  the  rules 
as  above  laid  down.  We  are  of  the  opin- 
ion that  the  plalnttO's  property  was  sub- 
ject to  the  municipal  tax,  and  that  the 
seizure  complalnefl  of  was  legal.  The 
Judgment  appealed  from  Is  afflrmecL 

MiNBB,  J.  1  concur. 

(7Utah,35S) 

People  ex  re/.  Toung  et  aT.  v.  Cobn  e* 

{Supreme  Court  of  Utah.   June  18,  1891. 

Quo  WaRBAMTO  —  TiTLB  TO  Olr»I0E  —  JOI!f»Ei:  OF 

Pahtibb. 

Coup.  Laws  Utah  1888,  f  85M,  provides 
that  when  aeveral  persons  claim  to  be  entitled  to 


the  same  ofBoeone  action  maybe  broogbt  a^ttist 
all  such  person*  in  order  to  try  their  respective 
rights  thereto.  Section  1761  provides  tbat  in 
cities  ot  the  first  class  three  councilmea  shall  be 
olected  from  each  ward  at  the  same  time,  and 
their  terms  of  office  shall  commence  and  end  at 
the  same  time,  field,  that  three  coimcllman  so 
elected  may  properly  Join  in  an  action  a^Inst 
ttiree  persons  who  have  usurped  their  offices. 

Appeal  from  district  court,  third  dis- 
trict ;  C.  a.  Zane.  Chief  Justice. 

P.  L,  Williams,  for  api>el]ants.  Le 
Grand  'Xoaag  and  F.  S.  Ricbttnla^  for  re* 
latora. 


Miner.  J.  The  people  of  the  terrltorr  of 

Utah,  by  Walter  Murpby.  prosecuting  at- 
torney of  Salt  Lake  county,  on  relation  ol 
Richard  W.  Young,  William  J.  Tudden- 
ham,  and  John  Fewson  Smith,  filed  com- 
plaint in  the  third  district  court,  alleging, 
amnngother  things,  that  Salt  LakeCity  Is 
acltyottbe  first  claati,  divided  into  five 
municipal  wai-ds;  that  on  the  10th  day  ot 
February,  1H9U,  there  was  an  nlectloo  held 
in  said  city  for  the  purpose  of  electing  a 
mayor  and  15  councllmen, — three  from 
each  municipal  ward,  as  provided  by  law, 
—to  serve  In  said  city  as  the  city  council 
thereof  for  the  ensuing  two  years;  aud 
that  at  such  ^e^tloa,  said  relators,  beliig 
guallfiod,  were  then  candidates  tor  anch 
office  of  counidlmen  in  the  Fourth  muncl- 
pal  ward  ot  Saltl^ake  City,  and  they  each 
received  ot  the  legal  qualified  votes  ut  said 
ward  at  such  election  482  votes,  aud  that 
no  other  persons  were  voted  for  In  raid 
ward  by  said  electors  tor  said  office  save 
the  defendants,  and  that  they  received 
only  303  votes  each  tor  aafd  offlca;  tiiat 
said  relators  were  then  and  there  each 
duly  elected  to  such  office  ot  councllmen; 
that  they  had  accepted  said  offices,  and 
are  ready,  willing,  and  have  offered  to  en- 
ter upun  thedlscharge  of  theduty  thereof: 
tbat  said  defendants  have  usurped  and 
intrudeil  Into,  and  are  now  unlawlally 
usurping,  lutruding,  and  holding,  aald 
offices,  to  the  lujury  of  the  people  aud  to 
the  damaffB  of  relators,  aud  ask  to  be  ad- 
Judged  the  rightful  holders  of  said  office, 
etc.  To  which  complaint  the  dt^endants 
filed  their  demurrer  on  the  grounds:  (1) 
Said  amended  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  ot  ac- 
tion. (2)  Misjoinder  of  parties  plaintiff, 
in  that  each  of  the  relators.  Young,  Smith, 
and  Tuddenham,  claims  to  be  entitled  to 
an  office  which  Is  separate  and  distinct 
from  the  office  ortranchise  claimed  by  each 
of  his  ro-relators,  and  they  arenot  author- 
ized by  statute  to  be  joined  in  an  action 
to  establish  their  titles  to  separate  and 
distinct  offices.  (3)  Misjoinder  ot  parties 
deteudant  In  said  action, In  that  itappean 
tbat  each  ot  thesald  defendants, Cofan. No- 
ble, and  Hall,  has  usurped  and  Intruded 
Into  and  is  holding  an  office  separate  and 
distinct  from  the  office  which  It  Is  alleged 
each  of  his  co-defendants  is  usurping  and 
holding.  (4)  Several  causes  of  action  have 
been  Improperly  united  in  said  complaint, 
to  wit:  A  cause  ot  action  by  said  Yoong 
to  determlue  his  right  to  the  office  m 
councllmen,  with  causes  of  action  by  "Tud- 
deuham  and  Smith,  to  datermlna  th^r 
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separate  rights  to  t^iMirate  cdSoefl  of 
coiincilmen  of  Salt  Lake  City.  The  court 
overruled  the  demurrer.  The  appellants 
laillng  to  answer,  judgment  was  entered 
In  favor  of  the  relators  and  against 
the  appellants  as  prayed,  and  on  this 
ruling  and  lodgment  the  appellants  ap- 
peal. This  action  is  brought  by  the 
pnweenting  attorney,  onder  sections  3^. 
8680.  Comp.  Laws  1888,  to  determine  tlw 
rights  of  the  relators  to  such  office. 
By  section  1761,  Id.,  three  councllmen 
were  to  be  elected  from  this  ward  at  the 
same  time,  each  to  bold  the  ottlce  for  two 
years.  The  term  commences  and  ends  at 
the  same  time.  Dnder  the  admission  in 
The  pleadings  the  appellnnts  were  not 
elected  by  a  majority  of  the  votes  of  the 
ward,  but  have  unlawfoUy  usurped  the 
office,  and  now  bold  it  against  the  rights 
of  the  people  and  of  the  relators,  woo 
were  each  duly  elected  at  such  election. 
The  contention  by  tbe  appellants'  coun- 
sel, that  neither  of  tbe  relators  were  elect- 
ed to  fill  eltberoneof  tlie  particular  offices 
held  by  any  one  of  tbe  appellaots,  shows 
that.  It  suit  was  brougit  by  one  of  tlie  re- 
lators tor  the  position  usurped  by  one  of 
tbe  appellants,  great  difficulty  would  be 
found  In  aHcertaining  what  particular 
office  or  place  should  be  asslsrned  to  the 
claimant,  and  this  contention  argues 
strongly  In  favor  of  tbe  Judgment  asked 
by  tbe  relators,  and  that  it  was  a  proper 
Judgment  in  their  favor.  "When  several 
persons  claim  to  be  entitled  to  the  same 
office  or  franchise,  one  action  uiay  be 
brought  against  all  such  persons  In  order 
to  try  theirrespective  rights  to  such  office 
or  franchise."  Coinp.  Irfiwa  1H88.  S 
The  Joinder  of  defendants  under  this  stat- 
ute was  intended  to  protect  tbe  rights  ol 
the  people,  and  to  prevent  a  multiplicity 
of  actions  to  detnrpiiue  the  same  question 
baaed  upon  one  tind  the  same,  or  sub- 
stantially the  same,  riglit,  and  i-elating  to 
the  same  kind  or  character  of  office,  and 
where  the  actitm  and  defense  would  nec- 
essarily be  the  same,  or  involve  aubstao- 
tlally  the  same  rights.  This  is  an  action 
wttereiD  the  people  most  necessarily  be 
plaintiffs,  and  It  is  difficult  to  see  In  what 
other  mode  this  particular  a--tlon  could 
be  ctx'iinenced  and  maintained  so  as  to 
do  substantial  Justice  to  all  and  InJoMtice 
to  Done.  Tbe  relators  were  all  elected  at 
tbe  same  time  for  tbe  same  office  or  fran- 
chise. Neither  were  elected  to  fill  any  par- 
ticular place  now  held  by  any  particular 
one  of  tlie  appellants,  and  there  could  not 
for  that  resHoo  be  any  separate  Judgment 
for  either  relator  &h  against  either  one  of 
the  ap)}ellaiita.  There  is  a  joint  com- 
mon usurpation  of  the  office  by  all 
the  appellants  to  which  the  relators  have 
a  Joint  common  Interest  or  right  by  %-irtue 
of  their  election,  "the  action  was  there- 
fore properly  brought  b.r  tbe  people  In 
beholl  of  the  three  relators  agalnnt  tlie 
three  appellants  to  determine  which  set  of 
these  persons  cluiniing  title  were  entitled 
to  bold  the  franchiHe  and  reiireseut  the 
fourth  precinct  In  the  city  couuvU.  Peo- 
ple V.  Murray , S  Hun. 577, &  Hun, 42 ;  People 
V.  Woodbury,  U  Cal.  43;  People  v.  Page. 
(Utah,)  23  Pnc.  Rep.  761.  The  demurrer 
should  be  overruled.  The  order  uud  Judg- 
V. 26F.no.  U— 59 
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mentol  tbe  tblrd  dlatrlet  court  toafitrmed, 
with  coats  of  both  coorta. 

Blacrbubn,  J.,  concurs.  Ahdbssoh,  J., 
did  not  sit  in  this  case. 


Pboplb  ex  re/.  Attorn  bt  Gknbbai.  r. 

Richmond  et  al. 

(Supreme  Court  of  Colorado.   May  29, 1891.) 

CONBTlTDTlOIIAt.  JAW— CODBT  OS  Af  PSALt— JURIS- 

Dionox— AuTSOsiTT  or  Sdpbbkb  Cocav-JEtiaav 

OF  APFSIL— POWSBS  OF  Lsai8Ll.TU]tB. 

1.  The  Tmconstitatlosallty  of  a  st..tiite  must 
be  eatablisQad  beyood  a  reasonable  doubt  It  is 
□ut  oDOQgh  to  show  that  the  act  is  obnoxious  to 
some  anezpressed  Intent  or  s^it  snpposed  to 
pervade  the  constitntioD. 

3.  The  coostltuttoa  operates  upon  tbe  leglsla- 
tnre  purely  as  a  litnitation;  that  body  possesses 

filenary  authority,  except  as  expressly  or  byclear 
mpIlcatioD  denied  In  tne  constitutlou. 

5.  Section  1,  art  6,  of  the  constitntlOQ,  as 
amended,  recognizes  the  legislative  right  to  cre- 
ate a  ooort  of  review.  Bnt  no  such  conrt  osD  be 
olotbed  wiUi  final  Jurisdiction  oo-ordlnate  with 
tlie  snmeme  court 

4.  The  ooiirt  of  appeals  created  by  tbe  act 
aoder  consideration  Is  anbloot  to  the  saperiotend- 
iag  control  and  aculded  byths  decisions  of  tbe  su- 
preme court.  In  all  oases  that  mlgbt,  nnder  any 
circnmstanees,  go  In  the  first  Instance  to  tbe  sa- 

{treme  eonrt,  the  Jndgmentof  tbe  oonrt  of  sppeaU 
s  still  sub]eot  to  review bytbe  superior tribtinal. 

6.  The  court  of  appeals  will  prolMbly  volun- 
tarUly  yield  Its  Judgment,  in  case  of  dUEereooa  of 
opiaiOD  upon  the  same  Iwal  propositfoos,  to  that 
of  the  bl^er  tribunal.  Ix  chat  court,  however, 
should  insist  upon  a  contrary  view  as  to  tbe  same 
question  in  the  same  cose,  an  approprtate  remedy 
will  be  found  to  enftiroe  the  ww  as  deolsred  by 
the  ssNome  ooort 

6.  The  sapntBmar  of  tlw  snnMniB  ooort  wn- 
pears  in  tbe  parsnumst  force  asa  authority  of  its 
adJndioatloDs,  not  In  the  extent  of  its  Jurisdic- 
tion or  the  amount  of  its  business. 

7.  The  coastitotion  confers  and  defines  the 
Jurisdiction  of  tiie  supreme  court,  but  does  not 
Inhibit  the  legislature  from  rei;ulBting  to  some 
extent  the  qnantlty  of  its  business  by  reasona- 
bly oontmctingor  mlarglnff  the  limits  of  such 
Jurisdiction.  The  oonstitutlonal  policy  is  not  to 
specify  absolutely  tbe  extent  and  boundaries  of 
the  Jurisdiction  of  all  courts,  but  to  allowa  large 
legislative  disoretiim  In  coonecUrai  therewith. 

8.  The  dttzea  lias  no  natural  or  InsUnmble 
right  to  a  bearing  in  the  snpreme  court  If  this 
rif^t  exists,  It  most  be  deduced  tTom  a  ctmstita- 
tionai  Buaranty. 

fi.  Section  6  of  the  bill  of  riKhta  simply  con- 
fers a'poa  each  individual  the  right  to  an  intelli- 
gent, impartial,  and  speedy  Jadlcial  hearing  and 
determination  of  bis  grievances.  It  does  not  au- 
thorize him  to  invoke  tbe  Jurisdiction,  In  s  given 
case,  of  all  tbe  courts  of  Uie  state. 

10.  Appeals  to  the  supMme  ooort  vsmain  creat- 
ures of  ststnte,  sad,  In  tbe  absenoe  tbeceofi  do 
not  exist 

11.  Writsof  error  from  the  supreme  court  may 
be  forbidden  by  statute,  unless  preserved  by  the 
constitution.  But  that  Instrument  only  saves  this 
proceeding,  so  far  as  ordinary  appellate  purposes 
are  concerned,  in  connection  with  the  Judgments 
of  county  courts. 

13.  Tbe  writ  of  error  is  so  original  writ;  it 
may  be  included  in  tbe  original  write  authorized 
by  section  S,  art  6.  of  the  constitution.  But  the 
writs  designated  in  that  section  are  confined  to 
original  Jurisdiction,  and  cannot  be  used  in  aid 
of  ordinary  appellate  autbority. 

IS.  Tbe  legislature  may  aay,  within  reason,  at 
what  particular  stage  or  in  tvhat  particular  ooinrt 
a  specified  kind  of  cwdinary  litigation  aball  end. 

14.  Seotimi  %  art  6,  ot  the  constitution,  grants 
appellate  JorUtuctiou  to  the  snprmne  oourt,  but 
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does  not  lodge  In  that  tribunal  all  lorisdlotion  of 
the  kind,  or  jurisdiction  over  all  lltJgation.  That 
court  is  essentially  a  court  of  review.  Its  snper- 
IntendiDg  control,  original  jurisdiotion,  and  duty 
of  answering  executive  and  legislative  questions 
are  secondary  functions, 

15.  The  superintending  control  given  by  sec- 
tions, art  6,  aforesaid,  refers  primarily  to  courts, 
not  to  parties  or  cases.  It  was  not  designed  for 
ordinary  appellate  lurisdlction,  but  to  keep  sub- 
ordinate  courts  within  boonds,  and  to  insure  the 
hsnnonfooB  working  of  the  Judicial  system. 

16.  When  a  ooostitntloo  contm  Jurisdiction 
over  a  particular  subject  upon  one  court  and  not 
upon  another,  the  lurisdlction  thus  conferred  is 
exclusive.  But  this  principle  Is  Inapplicable  in 
the  present  case. 

17.  Section  28,  art  6,  of  the  constitution,  was 
not  expected  to  Insure  uniformity  in  Judicial  de- 
cisions. Its  purpose  was  to  require  that  laws 
pertaining  to  the  organization,  Jurisdiction,  etc., 
of  courts,  also  that  the  legal  force  and  effect  of 
Judicial  Judgments,  should  be  uniform. 

18.  Section  6  of  the  bill  of  rights  provides  for 
the  administration  of  Justice  without  delay;  and, 
under  the  circumstances,  the  act  creating  the 
court  of  appeals  is,  in  effect,  a  legislative  attempt 
to  obey  this  mandate. 

IB.  A  legislative  attempt  to  interfere  with  tbe 
existence  or  supremacy  of  the  supreme  courl^  to 
change  the  nature  of  its  Jurisdiction  and  duties, 
or  to  entirely  take  away  its  utility,  nould  be  de- 
clared void.  Bat  the  supreme  court  will  not  in- 
dulge the  Judicial  presumption  that  .the  legisla- 
ture maybe  guilty  of  such  revolutionary  conduct 

iSyUabtu  by  the  Court.) 

Original  proceedlns  by  iDrormatloD  In 
the  nature  III  quo  narranto. 

Tlie  eighth  general  aaflembly  adopted 
an  act  creating  a  court  ol  appeals.  The 
eBsential  leaturett  nt  thie  act  are  as  tol- 
Idws:  The  court  is  made  a  court  ol  rec- 
ord, with  appellate  Jurl«iictlon  only,  and 
Is  authorized  to  Issue  the  necessary  writs 
and  other  processes  in  aid  of  such  }urisdic- 
tlon.  Its  judges,  three  In  number,  are  to 
possess  the  same  quallflcatlons,  and  to 
receive  the  same  salary,  as  the  Judges  of 
the  supreme  court.  It  Is  provided  witii 
a  clerk  and  bailiff,  and  Its  decisions  are  to 
be  reported  as  are  those  ol  the  supreme 
court,  but  In  separate  volumes.  The  act 
forbids  the  suitor  a  review,  exc<3pt  upon 
error  to  county  conrts,  by  the  supreme 
court  in  civil  cases,  where  the  amount  of 
the  flnal  Judgment  is  $2,500  or  less,  and 
where  tlie  controversy  does  nr»t  relate  to 
a  franchise  or  freehold,  or  require  the  con- 
struction ofa  provision  of  the  constitution 
of  tbe  state  or  of  the  United  States.  In 
all  such  cases,  however,  determined  In 
trial  sourts  of  record,  an  appeal  lies  to,  or 
a  writ  of  error  from,  the  court  of  appeals, 
the  judgment  of  that  court  being  flnal. 
But  the  appellate  jurisdiction  of  the  court 
of  appeals  is  also  extended  to  all  other 
civil  cases,  and  to  all  criminal  cases  not 
capital.  Its  decisioDB,  however,  In  the 
cases,  civil  and  criminal,  last  mentioned, 
are  made  reviewable  in  the  supreme  court 
by  nppea'  and  by  writ  of  error.  Respond- 
tmts,  having  been  duly  commissioned 
judices  of  the  court  of  appeals,  appointed 
the  becessary  officers,  organized  the  court, 
and  entered  apon  the  discharge  of  tbe  Ju- 
dicial duties  pertaining  thereto.  The 
present  proceeding  was  instituted  for  the 
purpose  of  testing  the  ecnstltntlonallty  of 
the  act.  It  Is  snbmitted  on  a  general  de- 
murrer to  the  return  or  ansfrerof  respond- 


ents pleading  the  statute,  and  their  ap- 
pointment thereunder. 

L.  S.  Dixon,  Wells,  Macon  &  Furman, 
and  Atty.  Gen.  Maupin,  for  the  People. 
Millard  Teller,  D.  V.  Bums,  Caldwell  Yea- 
man,  and  IV.  S.  Decker,  for  respondents. 
Robinson  &  Love,  amiel  carlm. 

Hbt.m.  C.  J.,  {offer  stating  tbefRcts  aa 
above.)  No  illegality  or  defect  In  the 
manner  of  respondents*  selection  for  the 
office  In  question  Id  asserted,  nor  Is  any 
personal  disqualification  relied  on  ;  there- 
fore our  investigation  is  necessarily  con- 
flned  to  the  objections  ao  ably  argued, 
touching  the  constltatlonality  of  the  court 
Itself.  Authorities  need  not  be  cited  in 
8U])port  of  the  proposition  that  he  who 
asserts  the  unconHtltutlonallty  of  a  stat- 
ute must  establish,  beyond  a  reasonable 
doubt,  the  conflict  or  inconsistency  which 
rendere  It  void.  It  is  not  enough  for  htm 
to  vaguely  insist  that  the  act  questioned 
is  obnoxious  to  some  unexpremed  intent 
or  spirit  supposed  to  pervade  the  constf- 
tution.  He  mast  point  ont  the  apeclfle 
provision  or  provisions  of  that  Instru- 
ment transgressed.  Another  elementary 
rule  to  be  borne  in  mind,  throughout  the 
following  discussion,  is  that  the  conatita- 
tlon  operates  upon  tbe  law-raakins 
branch  of  the  government  purely  as  a  lim- 
itation; and  that  tbe  legislature  posHesses 
plenary  authority  in  tbe  enactment  of 
laws,  except  as  snch  authority  Is  ex- 
pressly or  by  clear  Implication  thetvfn  de- 
nied. 

Section  1,  art.  0,  of  the  constitution,  de- 
clares that  "the  Judicial  power  of  the 
state,  as  to  matters  of  law  and  equity, 
except  us  In  this  constttntion  otherwise 
provided,  shall  be  vested  in  a  supreme 
coart.  district  courts,  county  courts,  jus- 
tices of  the  peace,  and  such  other  courts 
as  may  be  provided  by  law. "  This  section 
clearly  recognizes  two  kinds  of  courts, 
viz. :  First,  those  established  by  and  ex- 
pressly enumerated  in  tbe  constitution  it- 
self; and,  aecund.  such  other  courts  as  the 
legislature  may  at  Its  pleasure,  from  time 
to  time,  create.  It  will  be  observed  that 
the  character  and  Jurisdiction  of  tbe  stat- 
utory courts  to  be  thus  created  are  not 
specified.  Theprovision  contains  no  com- 
mand or  inhibition  touching  these  sub- 
jects. For  auglit  that  appears  therein* 
the  legislative  will  Is  omnipotent  In  the 
exercise  of  the  power  mentloneil.  When 
the  constitution  was  first  adopted,  the 
clause  In  question  read,  **  and  sncb  other 
courts  as  may  be  created  by  law  for  cities 
and  incorporated  towns  ;"■  but,  by  consti- 
tutional amendment  In  lS8o,  the  phrase, 
"for cities  and  incorporated  towns,"  was 
expuuired.  This  change  was  evldentiy 
made  with  tbe  deliberate  purpose  of  re- 
moving the  single  limitation  upon  legis- 
lative discretion  theretofore  existing. 
There  Is  nothing  in  tbe  language  now  em- 
ployed to  justify  the  inference  that  addi- 
tional trial  courts  alone  may  be  provided 
bylaw.  The  legislature,  in  our  judjsnient, 
is  by  this  section  affirmatively  invested 
with  authority  to  create  an  Intermediate 
court  of  review;  and  we  find  no  express 
constitutional  limitation  of  the  Jurisdic- 
tion, territorlallj  or  otherwise,  that  may 
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In  the  leglelatlTe  wisdom  be  conferred 
upon  a  court  of  this  kind.  If,  therefore, 
the  art  before  us  is  unconstitutional,  it  Is 
because  eonstitutiuntftl  provisions,  touch- 
Infi:  other  courts  or  subjects,  inhibit,  by 
impiicatlon,  the  jnrlsdictton,  in  whole  or 
In  part,  conterrcd  upon  the  court  of  ap- 
peals. Such  Is  the  position  talien  by  re- 
lator and  the  learned  counsol  who  appear 
with  him  on  belialf  of  the  people.  It  is 
aKi,erted  that  a  part,  at  least,  of  the  au- 
thority given  the  court  of  appeals  under- 
mlnea  the  constitutional  supremacy  and 
Jurisdiction  of  the  auprcme  court,  and  is 
therefore  m  fully  prohibited  by  the  consti- 
tution as  it  express  Inbibitinf?  words  were 
found  therein.  If  this  contention  be  cor- 
rect. It  Is  either  because  a  constitutional 
right  of  the  citiaen  Is  denied,  or  because 
some  constitutional  provision  relating  to 
the  supreme  court  or  its  jurisdiction  is  in- 
vaded. There  can  be  no  doubt  about  the 
supremacy  of  the  supreme  court.  This 
court  is  placed  by  the  constitution  at  the 
head  of  thejadlclalftystem  of  the  state. 
From  its  judgments  there  Is  no  appeal  to 
any  other  state  tribunal,  and  Its  deter- 
minations are  binding  upon  the  rest  of 
tliw  state  Judiciary.  The  i^islature  can- 
not Interfere  with  Its  existence  or  suprem- 
acy, nor  can  that  body  alter  the  nature 
of  its  Jurisdiction  and  duties;  and  it  fol- 
lows, of  couse,  that,  without  change  in 
the  funilamental  law,  the  legislature  can- 
not create  a  court  of  cu-ordlnate  final  ju- 
risdiction. In  re  Court  of  Appeals,  9  Colo. 
623,  21  Pac.  Rep.  471:  In  re  Court  of  Ap- 
peals, 15  Colo.  578,  26  Pac.  Rep.  214.  Every 
tribunal  established  by  statute,  whether 
clothed  with  original  or  appellate  powers, 
must.lllte  the  trial  courts  expressly  named 
in  the  constitution,  be  inferior  to  the  su- 
premo court,  subject  to  its  "superintend- 
ing control,"  and  guided  by  its  declHious 
upon  questions  determined  In  the  exercise 
of  Its  api>ellate  authority.  The  opinion 
above  cited  from  y  Colu.,  and  21  Pac.  Rep., 
seems  to  be  misapprehended,  and  such  mis- 
apprehension Justifies  an  explanatory  trord 
In  passing.  The  legislative  act  at  that  time 
under  consideration  provided  for  acourl, 
wnich,  without  consent  ol  parties,  should 
haveQnalco-ordinatejurisdtL-tiMn  with  this 
court  in  cases  then  upon  Its  docket.  That 
opinion  does  not  declare  that  all  appel- 
late power  is  lodged  to  the  supreme  court, 
nor  does  it  undertake  to  define  the  bound- 
aries of  the  Jurisdiction  of  this  court  In 
that  r^ard.  Its  clear  Import  is  that  In 
such  cases  as  are,  by  virtue  of  the  couKti- 
tution  and  laws  consistent  therewith,  re- 
tained within  the  reviewing  authority  of 
tnis  tribunal,  the  judgment  of  no  other 
court  can  be  final ;  and,  upon  intelligent 
compaHson,  it  will  t>e  found  that  no  in- 
consistency szlsts  between  that  opinion 
and  the  opinion  referred  to  in  15  Colo., 
and  26  Pac.  Rep.,  or  tlie  views  hereinafter 
expressed. 

But  the  prenent  statute  does  nut  under- 
take to  creatu  a  tribunal  superior  to,  or 
coHirdinate  with,  the  supreme  court.  Tbe 
court  of  appeals  Is  given  no  orlf^nai  Jurld- 
dlctlon  whatever,  and  no  independent  su- 
perintending control  over  other  (rourts; 
neither  is  It  aatborized  to  answer  execu- 
tive and  Itelstative  qaestions.  Its  decis- 


ions In  all  drll  actions  relating  to  fran- 
chlses  or  freeholds,  or  where  a  constitu- 
tional question,  state  or  federal.  Is  In- 
Tulved,  or  where  the  amount  of  the  judg- 
ment in  the  trial  court  exceeds  92,500, 
may  be  reviewed  by  the  supreme  court. 
Nor  are  any  of  its  Judgments  Aual  in 
causes  from  the  55  county  courts,  regard- 
less of  the  subject-matter  or  amount  In 
controversy,  in  the  sense  that  a  review 
of  such  judgments  may  not  be  had  In  this 
tribunal;  and.  while  some  ambiguity  ex- 
ists in  relation  thereto,  we  are  of  the  opin- 
ion that  the  statute  contemplates  a  recon- 
sideration by  this  court  ot  its  conclusions 
In  criminal  causes  when  demanded  by  the 
convicted  party.  Every  case  that,  with- 
in the  purview  of  the  constitution  and 
statute,  might,  under  any  circumstances, 
come  in  the  first  instance  to  this  court  for 
review,  may  still  be  brought  here  tor  final 
adjudication.  In  this  connection  it  Is  im- 
portant to  remember  that  a  material  dis- 
tinction exists  between  the  supremacy  of 
the  supreme  court  and  certain  features  of 
its  jurisdiction.  As  has  been  well  said, 
the  Mupremacy  of  such  a  court  "is  to  be 
found,  not  in  the  extent  of  its  jnrisdiction, 
or  the  amount  of  its  business,  but  In  the 
paramount  force  and  authority  of  Its  adju- 
dications,—a  force  actiug  directly  in  con- 
trolling, without  being  controlled  by,  oth- 
er tribunals;  an  authority  operating  indi- 
rectly from  the  respect  and  deference  due 
to  the  highest  tribunal  known  to  the  con- 
stitution and  the  laws."  Shorpe  v.  llob- 
ertson,  5  Grat.  51S.  While  the  constitu- 
tion confers  and  defines  the  Jurisdiction  of 
the  supreme  court,  it  does  not,  as  we 
shall  presently  see,  forbid  the  legislature 
from  regulatiuff  to  some  extent  the  quan- 
tity of  Its  business  by  reas<mabiy  con- 
tractine  or  enlarging  the  limits  of  the  ex- 
ercise of  Hucb  jurlsdicliou,as  the  exigencies 
of  the  public  welfare  may  require.  An  ex- 
tensive legislative  power  to  regulate  the 
exercise  of  Judicial  authority  Is  an  impera' 
tive  necessity.  A  constitutional  provis- 
ion, unalterably  defining  and  fixing  In  all 
respects  such  Jurisdiction,  would  be  a  seri- 
ous misfortune.  The  constitutional  poli- 
cy seemR  to  have  been,  not  to  specify  ab- 
solutely the  extent  and  boundaries  of  the 
Jurisdiction  of  all  the  courts,  but  to  allow 
a  large  legislative  discretion,  so  that  the 
varying  demands  and  the  ever  changing 
necessities  ot  the  people  may  from  time  to 
time  be  adequately  provided  for. 

With  these  general  observations,  we 
proceed  to  consider  the  remaining  consti- 
tutional provisions  to  which  ourattention 
has  been  spoclfically  invited.  If.  as  relat- 
or contends,  every  suitor  is  entitled  to  be 
heard  by  the  supreme  court  in  every  case, 
It  follows,  of  course,  that  the  Judgment  of 
no  other  court  can  be  6nal ;  and  therefore 
the  act.  In  so  far  as  in  certain  cases  It  con- 
fers flDal  jurisdiction  upon  the  court  ot  ap- 
peals, is  void.  But  the  citizen  has  no  nat- 
ural or  inalienable  right  to  a  hearing,  in 
the  supreme  court.  If  the  right  to  such  a 
hearing  exists.  It  must  be  deduced  from 
some  constitutional  guaranty.  The  con- 
stitution will,  however,  be  searched  In 
vain  for  any  provision  that  expressly  or 
by  fair  implication  contains  this  guaran- 
ty. Tbe  declarations  In  section  6  of  the 
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bill  of  rigtatB,  "tliat  courts  of  JnBtJce  shall 
be  open  to  every  persoo,  and  a  speedy 
remedy  afforded  for  every  Injnry  to  per- 
son, property,  or  character,  and  that 
right  and  Jnstlce  shall  be  administered 
withoDt  sale,  denial,  or  delay,"  simply  be- 
stow upon  each  Individual  the  rl^ht  to  an 
Intelligent,  Impartial,  and  speedy  Judi- 
cial hearing  and  determlnatloD  of  his 
grievances.  They  were  not  Intended  to 
confer  the  privilege  of  having  each  con- 
troversy tried  by  every  court  ol  the  state; 
nor  wsH  it  the  purpose  of  this  provision 
to  declare,  irrespective  of  legislative  direc- 
tion, that  the  litigant  should  be  permitted 
to  Invoke  the  Jurisdiction  of  any  particu- 
lar court  or  number  of  courts.  Such  a 
construction  of  the  language  employed 
would  often  In  practice  be  Injurious  to  the 
suitor  himself,  as  well  as  detrimental  to 
the  public  welfare.  The  provision  Is,  as 
already  observed,  satlsfled  when  the  suit- 
or has  an  opportunity  to  secure  a  speedy 
and  Impartial  Jndlelal  settlement  of  his 
controversy;  and  this  Is  especially  true 
when,  as  under  the  present  act,  such  set- 
tlement Includes  a  hearing  In  both  an 
original  and  an  apijellate  tribunal. 

Tlie  foregoing  conclusion  is  not  affected 
by  any  constitutional  declaration  con- 
cerning the  manner  of  invoking  the  appel- 
late Jurisdiction  of  the  supreme  court. 
The  litigant  cannot,  as  a  matter  of  right. 
asL-ert  that  he  will  come  to  this  tribunal 
by  appeal,  for  snch  appeals  remain  creat- 
ures of  statute,  and.  In  the  absence  there- 
of, do  not  exist.  He  cannot  claim  a  vest- 
ed right  to  bring  hlH  case  to  this  court  by 
writ  of  error;  for,  while  this  writ  Is  In 
roost  rases  a  writ  of  right  at  the  common 
law,  It  may  by  statute,  unless  the  consti- 
tution forbids,  be  limited  or  abolished  al- 
together. Haines  v.  People,  97  111.  161; 
Willoughby  V.  George.  4  Colo,  22;  Steb- 
blus  V.  Anthony,  5  Colo.  273;  Webster  v. 
tiaff,  6  Colo.  475.  But,  save  as  to  Judg- 
ments of  county  courts,  the  writ  of  error 
has  received  no  express  constitutional  rec- 
ognition for  ordinary  appellate  purposes. 
The  declaration  in  section  28,  art.  6,  that 
writs  of  error  shall  He  to  review  all  linal 
Judgments  of  the  county  court,  does  not. 
as  we  construe  It,  forbid  a  legislative  en- 
actment authorizing  writs  of  error  to  the 
Judgments  of  other  Inferior  courts  of  rec- 
ord. But  It  Is  conclusive  of  the  proposi- 
tion that  the  constitutional  purpose  was 
to  leave  the  existence  and  use  of  this  writ, 
with  the  exception  mentioned,  subject  to 
legislative  control.  The  provision.  In  ef- 
fect, declares  that,  though  the  legislature 
may  abolish  the  writ  of  error,  to  review 
the  final  Judgments  of  other  courts,  the 
right  to  have  those  of  the  county  court 
consldei'ed  In  this  tribunal  shall  be  invio- 
late. Were  it  Important  to  account  for 
the  distinction  thus  made,  ample  i-eason 
exists  in  the  fact  that  the  estates  of  de- 
ceased persons  and  the  interests  of  minor 
heirs,  often  Involving  adjndications  and 
final  Judgments,  are  committed  so  largely 
to  the  custody  of  county  courts;  also  In 
the  further  fact  that  the  Judges  of  snch 
courts  are  not  required  to  be  learned  In 
the  law.  many  of  them  not  even  bring 
licensed  practitioners.  It  Is  true,  as  conn- 
ael  lor  tlie  people  contend,  that  the  writ 


of  error  Is  an  original  writ:  and  It  may 
possibly  be  true,  as  they  also  assert,  that 
it  Is  fairly  Included  within  the  "other  orig- 
inal and  remedial  writs  *  referred  to  by 
section  8,  art.  6,  of  the  constitution,  which 
the  supreme  court  is  authorized  to  Issue. 
But.  OS  we  have  already  held,  the  juris- 
diction conferred  by  said  section  S  Is  origi- 
nal. In  contradistinction  to  the  appellate 
authority  given  by  the  precedinic  section. 
The  original  writs  mentioned  are  not  to  be 
used  In  connection  with  or  In  aid  of  ordi- 
nary appellate  Jurisdiction,  bat  for  the 
purpose  of  instituting  origlual  causes  or 
proceedings.  Wheeler  v.  Irrigation  Co.,  9 
Colo.  24S,  II  Pac.  Rep.  108. 

Neither  of  the  foregoing  constitutional 
provisions,  aside  from  the  exception  men- 
tioned, fairly  inhibits  the  legislature  from 
saying,  within  reason,  at  what  particular 
stage  or  in  what  particular  court  a  speci- 
fied kind  of  ordinary  ilttgation  shall  end. 
It  would  seem  that  when  the  suitor  has 
had  the  full,  fair,  and  Impartial  Judicial 
hparing  guarantied  by  section  6  of  the  bill 
of  rights,  the  constifcutinnal  duty  of  the 
state  is  performed,  and  he  ouglit  not  to 
complain.  But  our  attention  is  farther 
invited  to  section  2,  art.  (t,  of  that  instru- 
ment: "The  supreme  court, except  as  oth- 
erwise pn>vlded  In  this  constitution,  shall 
have  appellate  Jarisdlctlon  only,  which 
shall  be  co-extensive  with  the  state,  and 
shall  have  a  genaral  superintending  con* 
trol  over  all  inferior  courts,  under  such 
regulations  and  limitations  as  may  t>e 
prescribed  by  law."  It  is  insisted  that 
this  section  lodges  final  appellate  Juris- 
diction overall  cases  in  tlie  supreme  court, 
and  therefore  that  the  legislative  attempt 
to  confer  such  Jurisrllctton  upon  the  court 
of  appeals  In  any  class  of  cases  Is  neces- 
sarily a  nullity.  We  answer  that,  In  the 
first  place,  since  the  constitution  author* 
Izes  the  legislature  to  create  "othra 
conrts,"  such  power  necessarily  carries 
with  it  authority  to  give  the  courts 
created  n  share  In  the  trial  of  controver* 
ales  that  would  otherwise  be  disposed  of 
by  the  tribunals  expressly  named.  More- 
over, the  very  words  of  section  1,  above 
quoted,  lodge  "the  Judicial  power  of  the 
state"  in  the  courts  that  may  afterwards 
be  provided  by  law,  as  well  as  in  those 
enumerated  by  name.  Secondly,  we  reply 
that,  while  section  2  clothes  the  supreme 
court  with  appellate  Jarisdlctlon,  such  Ju- 
risdiction Is  not  exclusive.  True,  the  In- 
tent Is  clear  to  make  this  court  essentially 
a  court  ol  review.  The  word  "only." 
coupled  with  the  other  words  employed, 
plainly  indicates  a  purpose  to  render  its 

Frimary  and  principal  powers  appellate. 
t«i  superintending  control  over  other 
courts,  and  Its  limited  original  Jurisdiction, 
together  with  Its  anomalons  duty  of  an- 
swering executive  and  l^slatlve  ques- 
tions, while  functions  of  great  importance 
and  value,  must  be  r^arded  as  secondary. 
It  would  be  idle,  however,  to  argue  t 
the  saprdme  court  absorbs  all  appeLate 
Jurisdictlim;  and  It  would  be  scarcely  leei 
Idle  to  say  that  section  2  gives  ita  mt  nop- 
oly  tor  pnrposes  of  review.  We  are  not  at 
liberty  to  transpose  the  adverb,  and  mal  r 
the  constitution  read," The  anpreme  con  t 
*  only  *  shall  have  appellate  Jurladletlon 
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Willie  the  language  as  It  la  written,  "shall 
have  appellate  JurUtdictton  only,"  falls 
far  stiurt  uf  declaring  tbat  It  shall  have 
eucb  iorisdlctlou  In  all  cases.  This  expres- 
sion operates  both  as  a  grant  and  a  limit- 
atlun.  it  foiitei's  appellate  authority,  and 
at  tlie  same  time  forbids  the  exercise  of 
original  lurisdictlon,  save  in  tlie  excepted 
cases.  It  specIQes  tlie  kind,  not  the  quan- 
tum, of  Jurisdiction,  and  is  nut  Inconsist- 
ent with  the  lodKuient  of  power  in  some 
other  coort  to  review  finally  enumerated 
classes  of  cases.  Care  wad  talcen  tu  pro- 
vide that  the  appellate  authority  of  the 
court  shall  be  co-extenHive  with  the  terri- 
torial buuudurles  of  the  state,  and,  bad  it 
been  the  Intention  to  extend  and  forever 
continue  Its  final  appellate  power  over  all 
litigation,  sncb  Intention  wuald  bare  been 
expressed.  The  constitution  declares  that 
district  courts  "shall  have  original  Jaris- 
dlctlon  of  all  cn uses,  botb  at  law  and  in 
equity;"  but,  while  every  suitor  Is  thus 
authorized  to  bring  his  suit  In  that  court, 
no  one  ever  supposed  that  this  declara- 
tion operates  to  prevent  vesting  original 
JorlsdictloD  of  civil  causes  also  ia  trial 
cosrts,  which  the  legislature  may  see  fit 
to  create^  !l  the  claim  ot  eounsel  tor  re- 
spondents be  correct,  (a  matter  we  dn  not 
determine,)  tbat  the  last  clause  of  section 
2,  vis.,  "under  sucb  regulatloni)  and  limit- 
ations as  may  be  prescribed  by  law,"  ap- 
plies to  the  appellate  Jnrlsdictton  ot  the 
court,  this  feature  of  the  provtsfon  rein- 
forces the  above  conclnelon;  for,  while  the 
expression  relatea  principally  to  proced- 
ure, the  word  "  limltatlonB  **  is  comprehen- 
sive enough  to  include  a  l^slatlve  dec- 
laration as  to  the  cb&racter  or  amount  of 
a  Judgment  that  can  be  thus  reviewed. 
It  is  hardly  necessary  to  add  that  tlie  "  su- 
perintoidlng  control"  given  by  the  conatl- 
tnttonal  provision  now  under  considera- 
tlim  refers  primarQy  to  courts,  not  to  par- 
ties or  vases.  Its  purpoae  Is  to  keep  the 
courts  tbemselras  "witblu  bounds,"  and 
tu  Insure  tbe  harmonious  working  ot  our 
Judicial  system.  It  was  not  designed  to 
secure  the  review  of  judgments  in  connec- 
tion with  ordinary  appellate  jurlttdictlon. 
and.  to  su  far  as  the  rights  of  suitors  in 
particular  cauaea  may  be  affected,  Uie  ef- 
feet  is  Incidental  purely.  To  say  that  the 
"superintending  control"  was  inteaded  to 
Include  ordinary  appellate  power  is  to 
render  the  preceding  elausea  superauous, 
in  so  far  as  they  eonstituts  a  tp-ant  of  such 
power. 

The  foregoing  views  are  not  Inconsistent 
with  tbe  principle  also  relied  on  by  re- 
lator, tbat.  when  a  constitution  confers 
Jurisdiction  over  a  particular  subject-mat- 
ter upon  one  court,  and  not  upon  another, 
the  Jurisdiction  thus  conferred  Is  exclusive. 
That  principle  is  simply  Inapplicable.  The 
provision'  bf>fore  us  grants  general  appel- 
late supervision ;  it  specifies  no  "particu- 
lar subject-matter.'*  Section  2K,  art.  6.  of 
the  constltntlon,  deelai-es  tbat  "all  laws 
relatInK  to  courts  Hhall  be  general  and  of 
uniform  opera tif>n  throughout  the  state; 
and  the  organization,  jDrlsdlctlon.  pow- 
ers, proceedings,  and  practice  of  all  tbe 
courts  of  the  same  class  or  grade,  so  far 
as  r^Dlated  by  law,  and  the  fnrce  and 
affect  ot  tbe  proceedings,  Jndgments,  and 
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decrees  of  such  courts  severally,  shall  be 
uniform. "  The  court  of  appeals  created 
by  this  statute  cannot  l>e  regarded  as  be- 
longing to  the  same  ulnss  or  grade  with 
any  ot  the  trial  courts,  while,  as  we  have 
seen,  It  is  Inferior  to  the  supreme  court. 
There  being  no  other  court  of  a  like  class 
or  grade,  and  its  powers  being  exercised 
uniformly  throughout  the  state,  there  is 
no  disobedience  ot  the  constitutional  com- 
mand relating  to  Judicial  uuitormlty.  It 
may  be  tbat.  as  counsel  suppose,  the  views 
entertained  by  the  court  ot  appeaiSi  In 
cases  within  Its  final  supervision  will 
sometimes  differ  from  those  promulgated, 
under  like  circumstances,  by  the  supreme 
court.  But  It  is  believed  that,  in  such  In- 
stances, the  court  of  appeals  will  volun- 
tarily yield  Its  Judgment  to  that  of  the 
higher  tribunal.  Homethtng  must  always 
be  trusted  to  the  disposition  of  Jadgcsto 
act  for  the  general  harmony  and  good  as 
well  as  to  their  honesty  and  legal  discrim- 
ination. Should  direct  contrariety  of 
opinion  arise  In  the  same  case,  however, 
as  counsel  seem  to  fear,  an  appropriate 
remedy  will  undoubtedly  be  found  to  eo- 
turee  the  law  as  declared  by  the  «uprema 
court,  and  thns  vindicate  botb  the  inter- 
est of  tbe  suitor  and  tbe  supremacy  of  this 
tribunal.  But  these  thoughts  are  hot  per- 
tinent to  tbe  specific  question  in  band; 
for,  btnverer  much  nnlformfty  of  Judicial 
decision  may  he  desired,  section  28  was 
not  expected  to  Insure  such  uniformity. 
ThiH  provision  deals  with  legislation.  It 
is  tbe  laws  pertaining  to  the  orgttniiation. 
Jurisdiction,  etc.,  of  coorts,  also  the  legal 
force  and  effect  of  the  Jndgmenta.  not  the 
Judgments  thems^vea,  tbat  are  to  be  anh- 
form. 

We  have  now  briefly  considered  all  of 
the  constitutional  provisions  upon  which 
reliance  Is  plaved  by  relator  ana  his 
learned  counsel.  We  discover  In  the  leg- 
islative act  challengeil  no  such  Iticonslst- 
ceny  therewith  as  would  Justify  us  In  hold- 
ing It  unconstitutional.  Some  of  its  feat- 
ures will  doubtless  prove  objectionable  In 
actual  practice.  But  It  is  largely  an  ex- 
periment. Experience  may  demonstrate 
its  entire  Inutility;  that  It  will  suggest 
Improvements,  m  a  matter  ot  course. 
Aside  from  the  rule  of  construction  that 
forbids  courts  from  holding  statutes  void 
BO  long  as  a  reasonable  doubt  of  their  va- 
lidity remains,  this,  or  a  similar  measure, 
is  supported  by  direct  constitutional  sanc- 
tion, as  well  as  by  potent  conaiderutlons 
of  public  and  private  Justice.  Section  6  of 
the  bill  of  rights,  already  mentioned,  not 
only  guaranties  to  the  citizen  a  remedyfor 
every  legal  injury  suHered.  but  also  pro- 
vides that  such  remedy  shall  Im  enjoyed 
without  delay.  It  Is  an  open  secret  that 
the  reviewing  branch  ot  our  Judicial  ma- 
chinery has  for  years  been  unable  to  give 
this  provision  full  force  and  eHect.  Upon  ' 
the  organization  ot  this  tribunal,  It  re- 
ceived a  bequest  of  more  than  100  causea 
from  the  territorial  court  of  last  resort. 
The  state's  diversity  of  industries,  and  its 
marvelous  growth  in  population  and 
wealth,  have  caused  a  vast  and  unantici- 
pated increase  in  the  volume  of  Judicial 
business.  As  one  ot  tbe  natural  results, 
nearly  8,000  cases  have  reached  this  co«rt 
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for  review.  And  whea  the  novel  iknd  per- 
plexlDfT  character  of  a  large  part  of  thle 
litigation  la  considered.  It  Is  certainly  not 
«  matter  of  surprise  that  the  court,  despite 
diligent  and  earnest  endeavor,  has  failed 
to  keep  pace  with  the  rapid  accumula- 
tions upon  Us  docket.  The  annoyance 
and  delay  Incident  to  this  condition  of 
•atralni  have  amounted  In  many  InstiuiceB 
to  a  denial  of  Justice.  The  gravity  of  the 
situation  appealed  strongrly  for  some  sort 
of  legislative  relief.  If  such  relief  were  pos- 
sible; and,  while  incoDgrulties  in  Judicial 
organiiation  and  action  are  to  be  de- 
plored, we  find  nn  excuse  for  relaxing  any 
rule  of  construction  in  order  to  declarethe 
statDte  before  as  void.  There  Is  no  evl> 
denee  wbaterer  In  the  act  itself,  or  In  the 
elrcomstaneefl  attending  Us  adoption,  of  a 
legislative  intent  to  detract  from  the  dig- 
nity or  standing  of  the  supreme  court. 
We  cannot  favor  the  supposition  that  the 
legislature  may  In  the  future,  directly  or 
Indirectly,  undertake  to  deprive  this  tri- 
bunal uf  Its  Jurisdiction,  appellate  or  orig- 
inal. When  that  body  attempts.  If  tt  ever 
sbould,  to  Interfere  wltb  the  existence  or 
supremacy  of  this  court,  or  to  change  the 
nature  of  its  Jurisdiction  and  duties,  or  to 
render  It  an  "idle  and  empty  pageant," 
the  court  will  undoubtedly  decline  to  rec- 
ognize such  usurpation  ol  authority  and 
Illegal  action :  but,  until  that  time  arrives, 
the  discourtesy  towards  anotbw  branch 
of  the  government  will  not  be  committed, 
of  Indulging  the  presumption  that  a  will* 
ful  effort  may  be  made  to  thus  Impair  the 
Judicial  system  and  lessen  its  usefulness. 
The  supreme  court  might,  by  disregarding 
rules  of  construction,  declare  all  acts  of  a 
particular  general  assembly  void,  and 
thus  nullify  Its  entire  work;  but  It  Is  high- 
ly unreasonable  to  surmise  that  this  tri- 
bunal will  ever  be  guilty  of  such  revolu- 
tionary conduct.  To  suppose  that  either 
department  of  government  will  make  the 
most  vicious  and  Illegal  use  possible  of  the 
powers  confererd,  U  to  suppose  a  pro- 
ceeding subversive  of  the  government  Itself. 
The  numerous  authorities  cited  by  coun- 
sel have  been  carefully  examined,  but  to 
attempt  a  critical  analysis  thereof  would 
unnecessarily  prolong  this  opinion.  It  is 
not  pretended  that  our  views  are  In  strict 
harmony  with  all  of  the  able  decisions  re- 
ferred to.  They  are,  however,  In  the  main 
not  unsupported  by  authority,  and  we 
submit  them  In  ronfldence,  believing  that, 
besides  promoting  the  public  good,  they 
will  be  found  well  sustained  by  firmly  es- 
tablished legal  principles.  The  demurrer 
to  respondents'  return  or  answer  will  be 
overruled. 

OB  Colfc  S8fi) 

OOWAN  T.  GOWAir. 

(Supreme  Court  of  Colorado.  May  90;  18SL) 

Bill  or  ExcBPrioys — Ordbr  ItiDs  xr  tbi  Tm 
or  Pinal  Juimmbnt— Kbw  Thial — Evidbncm— 
Dbpositioxb— DivoRca— ALiMoirr. 
1.  When  the  trial  1b  had  at  one  term,  and 
the  floal  Judgment  is  not  entered  until  a  sabse- 
quent  term,  an  order  flxirtg  the  time  within 
which  a  bill  of  ezoeptions  may  be  filed,  made  at 
the  Ume  of  the  entry  of  Judgment,  is  sulfioient 
anthority  tot  including  In  the  record  the  prior 
frooeadfngs. 

9.  The  rnltngs  upon  (be  sdmisstoi  and  re- 


jection of  testdmony  nadeat  the  trial.  If  axeepb- 
ed  to  at  the  time,  may  be  reviewed  upon  appeal, 
although  no  formal  exception  to  the  overruling 
of  the  motioD  for  a  new  uial  was  takaa. 

8.  It  is  not  error  to  Mfoae  to  admit  arldoMW 
upon  matters  ezpreasly  admitted  by  the  plead- 
ings. 

4.  Under  oar  practi<»,  only  such  objectirais, 
exceptions,  and  motions  in  respect  to  depoaititms 
win  be  considered  as  are  made  before  tnaL 

5.  Wheo  adultery  is  charged,  it  is  Dot  error 
to  refuse  evidence  of  tbe  good  reputation  for 
chastity  of  tbe  person  with  whom  tiie  adaltery  Is 
alleged  to  have  been  committed,  when  the  gener- 
al reputation  of  such  person  has  not  been  put  la 
issue,  abe  being  neitber  a  par^  to  nor  a  wttaesa 
in  tbe  case. 

fl.  A  wife  suing  for  dlvoroe,  If  without  sufB- 
oient  separata  estate,  may  properly  be  allowed 
reasonable  attorney's  fees  to  he  paid  from  tbe 
hosbaod's  estate,  varying  In  amount  with  refer- 
eooe  to  tbe  valoa  of  the  services  and  the  flsaa- 
oial  oondition  of  the  parties,  but,  where  the  hua- 
baad*sestAte  is  small,  this  faotmust  begivendos 
weight  in  fixing  the  amount  that  may  properly 
be  allowed  for  soch  purpose  out  of  his  eatate. 
{SyUalm$  by  the  Coiat.) 

Appeal  from  superior  court  of  Denver. 

Action  for  divorce,  alimony,  and  custody 
of  minor  children.  App^ee.  Lanra  Cow- 
an, as  plaintiff  below,  rested  her  nppllc»- 
tion  for  divorce,  etc.,  upon  two  distinct 
charges  against  the  defendant  Edwin  R. 
Cowan,  vis.,  adultery  and  extremecmidty. 
The  trial  of  these  Issues  resulted  In  a  gen- 
eral verdict  In  favor  of  appellee.  This  ver^ 
diet  was  rendend  upon  the  2d  day  of  Jan- 
uaiT,  1889.  A  motion  for  a  new  trial  wan 
filed  and  denied  upon  Jnnnaiy  21, 188S. 
An  appeal  to  this  eonrt  prayed  and  al- 
lowed tbe  same  day.  No  tnrtber  action 
appears  to  bare  been  taken  In  tbe  case  at 
that  term  of  court.  At  the  next  term,  on 
March  14, 1889,  the  caose  was  called  for 
bearing  upon  tbe  question  of  alimony  and 
custody  of  tbe  children,  and,npon  tbe  Ifitb 
day  of  the  month  of  April  following,  tha 
final  decree  was  rendered.  By  this  decree 
the  bonds  of  matrimony  between  the  par- 
ties were  dissolved.  Appellee  wan  given 
the  custody  of  the  children,  the  Issue  of 
said  marriage,  the  same  being  Cora 
Ethel  M.,  and  Augusta,  aged,  respectiv^y, 
about  IS,  9.  and  6  yean  at  tba  tima  of  tbe 
trial.  Permanent  alimony  was  awarded 
the  plaintiff  in  the  sum  of  916,000,  and 
counsel  fees  In  the  sum  of  fl,800,  and 
said  amounts  were  made  a  Hen  upon  eei^ 
tain  property  belonging  to  appellant. 

H.  E.  hatbe  and  WellSy  MeNeml  A  Taj- 
lor,  for  appellant.  Baaetflet  A  Phelpg, 
tor  appellee. 

Hatt,  J.,  (After  mtAtlBg  the  itaete  am 
above.)  Objection  is  made  to  any  consid- 
eration of  the  matters  brought  here  by 
the  bill  of  exceptions  upon  our  review  of 
the  trial  ol  the  divorce  Issues,  This  ol^ 
Jectlon  Is  based  upon  the  fact  that  the  blU 
was  neither  presented  attheterm  atwblch 
these  issues  were  tried,  nor  was  any  order 
extending  the  time  within  which  the  same 
might  be  presented  made  at  that  term. 
Neither  were  necessary-  An  order  fixing 
the  time  within  which  a  bill  of  exceptlona 
might  be  presented  was  made  at  tbe  time 
tbe  final  decree  was  entered,  and  this  la  alt 
the  statute  reqnlree.  Stocklns  v<  Morey, 
14  Colo.  817,  38  Pac.  Rep.  S43.  And  It  U 
not  necessary,  under  the  preeent  provJ» 
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Ions  of  the  Cfvll  Code*  to  preserve  a 
furmal  exception  to  the  overrallne  of  a 
motion  for  a  new  trial,  iu  order  that  thta 
conrt  may  consider  the  exceptions  re- 
served  to  the  rulings  of  the  court  npon  the 
admission  and  rejection  of  testimony  at 
the  trial.  Civil  Code  1887,9  A  num- 
ber uf  aselgmroents  of  error  are  based  np- 
on the  admission  and  rejection  of  evidence 
at  the  trial.  These  in  most  instances  re* 
late  to  matters  that  could  have  had  but 
Blight  effect  upon  the  substantial  merits 
of  the  controversy  between  the  parties. 
They  win,  however,  be  brieflynotlced. 

1.  When  plaintiff  was  upon  the  stand, 
she  was  asked,  upon  cross-examination, 
aa  to  how  the  house  occupied  by  her  was 
furnished,  etc.  This  question  is  claimed 
to  be  material,  under  the  alleeatlorl  of  the 
plaintiff  that  the  defendant  at  one  time 
deserted  plaintiff,  lesTlufr  her  witu  three 
children  to  provide  for,  without  making 
adequate  provision  for  their  support.  It 
Isanld  that.  If  thehonsewaa  well  furnished. 
It  might  perhaps  have  been  shown  that 
the  plaintiff  could  have  la  part  supported 
herself  and  children  from  the  rent  of 
rooms.  It  is  sufflcient  answer  to  this  con- 
tention to  say  that,  when  she  attempted 
so  to  do,  her  husband  objected,  and  turned 
the  roomers  away.  Farther  than  this,  It 
Is  expressly  admitted  by  the  pleadings 
that  the  house  was  well  furnished  at  the 
time  to  which  this  tnqnlry  was  directed; 
hence  the  evidence  was  unnecessary. 
When  the  question  of  alimony  was  under 
consideration  at  a  snbsequent  term,  the 
witness  answered  fully  in  regard  to  the 
value  and  character  of  such  fumlshinss, 
and  we  do  not  think  the  prevlons  rejec- 
tion of  the  testimony  was  error. 

2.  The  next  objection  urged  Is  based  nit- 
on the  ruHnge  of  the  court  at  the  trial  In 
reference  to  a  portion  of  the  deposition  of 
the  witness  Mrs.  Ennls.  This  objection 
was  made  too  late,  and  must  be  deemed 
to  have  been  waived  under  section  858  ol 
the  Olrll  Code,  which  provides  that  "all 
objections,  exceptions,  and  motions  In  re- 
spect todeposltlons  shall  be  made  anddls- 
posed  of  before  the  trial:  provided,  that 
objections  to  the  competency,  relevancy, 
or  materiality  of  the  testimony  therrai 
may  be  res<^rved  and  ruled  on  during  the 
trial. "   Section  863,  Code  1R87. 

3.  4.  The  third  exception  argued  here  re- 
lates to  the  ruling  of  the  conrt  sustaining 
an  objection  to  the  following  question 
propounded  to  the  defendant  while  npon 
the  stand :  "Why  do  you  think  the  chil- 
dren were  in  danger?"  It  Is  claimed  that 
this  question  was  pertinent  and  proper, 
asexplalnlngdefendeuit'scondnet  towards 
bis  wife  nponan  occasion,  whensheswears 
she  was  forcibly  thrust  down-etalrs  by 
bim.  Both  parties  were  fully  examined 
upon  all  the  facts  and  circumstances,  In 
connection  with  that  episode,  and  each  al- 
lowed to  detail  at  length,  before  the  Jnry, 
his  or  her  version  of  the  matter;  and, 
although  an  objection  was  sustained  to 
this  particular  question,  the  witness  an- 
swered the  same  In  connection  with  his 
answer  to  the  next  Interrogatory,  thus 
curing  the  harm,  if  any,  that  mlffht  have 
otherwise  resulted  from  sustalningthe  ob* 
lection.  The  testimony  of  the  d^endant. 


as  to  his  motive  tor  callfngr  npon  'ttke  serv- 
ant upon  a  eertaln  occasion,  which  Is  the 
fourth  point  urged  against  the  conduct  of 
the  trial  b^bw,  was  properly  excluded. 

5.  The  fifth  relates  to  the  motive  of  the 
plaintiff  In  bringing  this  suit.  We  think 
this  was  also  properly  excluded.  The  at- 
tempt being  to  prove  by  the  witness  Pond 
that  the  plaintiff  had  made  statements 
showing  that  she  had  a  bitter  hatred  to- 
wards the  defendant.  It  Is  sufficient  to  say 
that  such  evtdenee  was  entirely  unneces- 
sary. During  the  plalntltTs  lonv  exami- 
nation Id  chief,  a9  well  as  npon  eross-ex- 
amlnatlon,  she  made  no  attempt  to  con- 
ceal the  fact  that  she  entertained  the  feel- 
ings towards  the  defendant  attributed  to 
her.  Almost  every  answer  is  an  admis- 
sion that  she  did  entertain  sncta  hatred. 
Further  evidence  upon  this  point  was  en- 
tirely unnecessary. 

Thedefendant  was  charged  with  having 
committed  adnltery  with  one  and 
counsel  for  appelluit  complained  becaose 
the  court  refused  to  allow  tbem  to  Inquire 
into  the  general  reputation  of  said  person 
for  chastity.  The  argument  is  that,  when 
the  general  reputation  for  chastity  of  one 
Is  In  evidence,  It  Is  competent  to  show 
such  person's  good  repntatlon.  This  mle 
has  no  application,  nnder  tbe  dream- 
stances  of  tbls  case.  The  general  reputa- 
tion of  the  party  with  whom  the  adultery 
Is  atlegad  to  have  been  committed  was  not 
In  Issue.  She  was  neither  a  party  to  nor 
a  witness  In  thisease.  Thetestlmony  was 
properly  refused. 

The  case  appears  to  have  been  fairly  sub- 
mitted to  tbe  jury,  under  proper  Instenc- 
tlons.  The  evidence,  although  quite  eon - 
ftlctlng.  Is  sofllclent  to  sustain  the  ver^ 
diet,  and  we  see  no  reason  for  disturbing 
the  decree  of  the  trial  court  dissolving  the 
bonds  uf  matrimony  between  tbe  parties. 
No  error  is  unced  to  that  part  of  tbe  de- 
cree relating  to  tbe  custody  of  the  ebll- 
dreu. 

Appellant  claims  tiie  amoantdeereed ap- 
pellee as  permanentallmony.andforcoun- 
sel  fees,  etc.,  to  be  grossly  excessive.  In 
view  of  his  flnanclat  condition,  we  think 
thereis  somemertt  in  this  claim.  Theonly 
property  belonging  to  the  defendant,  as 
shown  by  the  evidence,  consists  of  four 
lots  on  the  comer  of  Twenty-First  and 
Stout  streets,  In  tbe  olty  ot  Denver,  with 
a  dwelling-house  thereon.  The  market 
value  of  this  property  at  the  time  of  the 
trial  was  variously  esllmated  by  the  wit- 
nesses at  from  twenty  to  thirty  thousand 
dollars.  Taking  the  testimony  altogether, 
and  It  may  be  said  tu  fix  the  value  uf  the 
property  at  926,000,  Isbb  the  sura  of  f  1,- 
200,  due  tortaxes  thereon.  It  Is  in  evidence 
that  the  defendant  bad  received  several 
thousand  dollars  from  the  saleof  proiwrty 
daring  tbe  former  years  Immediately  pre- 
ceding the  trial.  Such  property  was  Incum- 
bered, however,  and  the  amounts  received 
therefrom  by  defendant  were  not  more 
than  sufficient  to  pay  bis  living  expenses 
np  to  the  time  ot  the  trial  and  tbe 
amounts  awarded  the  plaintiff  for  tempo- 
raiT'  alimony.  It  is  also  shown  that,  five 
or  six  years  previous  to  the  trial,  while 
he  was  a  member  of  the  firm  of  Cowan  ft 
Co.,  the  firm  bad  depusita  in  bankatdilhv- 
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ent  tlmea  to  tbeir  credit  In  amounts  rang- 
iag  from  tea  to  thirteen  tlioosand  dollars. 
The  latter  teatlmooy,  In  view  of  the  re> 
moteiiefM  of  the  time  and  uncertalntj  of 
the  ItabiUtiea.  etc.,  lB  of  no  weight.  The 
defendant  upon  the  trial  teetifled  that  the 
Stont-Street  property  couBtituted  fals  sole 
nnd  only  asset,  and  that  be  was  then  In- 
deoted  to  various  parties  In  amouuta  a^- 
greicatlnfc  something  over  96.000.  That 
he  Is  afflicted  with  spinal  achhrotle,  a 
malRdy  that  In  a  great  measure  incapaci- 
tates him  for  business,  is  established.  Un- 
der these  circumstances,  we  are  of  the 
opinion  that  the  plaintiff  should  nut  hare 
been  allowed  out  of  the  defendant's  es- 
tate for  counsel  fees  and  permanent  ali- 
mony more  than  the  sum  of  914,000.  As 
fixed  by  the  decree,  the  aggregate  of  these 
Items  Is  916>^*  A.  wll«  suing  for  dfrorce. 
It  without  sufficient  separate  estate,  may 
properly  be  allowed  reasonable  attorney's 
tees  to  be  paid  from  the  husband's  estate, 
rarying  in  amount  with  reference  to  the 
value  of  the  services  and  the  ability  of  the 
defendant  to  pay;  but  where  the  estate, 
as  here.  Is  not  large,  this  fact  mast  be  glv- 
en  du«  wi^glit  In  fixing  the  amount  that 
may  properly  be  allowed  her  tor  this  and 
othCT  purposes,  out  of  bis  estate.  II  di- 
vorce applicants  deslrs  an  array  of  emi- 
nent counsel.  It  is  their  privilege  to  pro- 
ride  tbemselves  therewith  at  their  own 
expense,  but  the  amount  to  be  allowed 
the  wife  lor  counsel  fees  from  the  bos- 
band's  estate  mast  be  governed  to  some 
extent  by  the  situation  In  lite  of  the  par- 
ties and  the  husband's  ability  to  pay.  We 
shall  not  disturb  the  allowance  In  this 
ease  as  an  Indepnudent  item,  as  appellee 
seems  to  desire  same  should  not  be  inter- 
fered with ;  but,in  tbe  opinion  of  tbecourt, 
914,000  Is  tbe  limit  that  should  have  been 
allowed  lor  all  purposes.  Leavingthe  at- 
torney's fees  unchanged,  this  would  leave 
the  wife  as  permanent  alimony  the  sura  of 
912.200.  This  is  all  we  think  she  is  enti- 
tled to,  under  the  circumstances  of  this 
case,  and  the  decree  should  be  modified  ac- 
cordingly. Tbe  decree  is  reversed  as  to  the 
amount  allowed  for  permanent  alimony, 
with  direction  to  the  court  below  to  mod- 
ify tbe  same  In  this  respect  In  accordance 
with  the  views  herein  expressed. 

EixiuTT,  J.,  did  not  parttelpate  la  this 
decision. 


(18  Colo.  M7)   

Pboflb  sx  ret.  Robenfeld  t.  Qrahah, 
District  Judge. 

{Supnms  Court  ef  Colorado.  Usy  99. 188L) 
BirraT  or  Jtmonm  — Oorditionb— Maxdakvb. 

1.  A  court  has  norlgbt  to  require  as  a  condi- 
Uoti  precedeDt  to  tbe  entry  of  final  ludgment  that 
s  part  of  said  Ju^meat  be  flrat  paid. 

3.  The  writ  of  mandanuu  cannot  be  used  to 
control  Judicial  disoreUon,  but  it  nay  properly 
be  invokod  to  command  a  sabordioata  court  to 
proceed  to  Judgment. 

(Syllatma  by  th«  Court.) 

Petition  tor  mnndamva. 
Wells,  McNea}  A  Ta^'Ior,  for  petitioner. 
Is.  C.  Rockwelly  for  respondent. 

JSayt,  J.  This  is  an  original  application 
ktt  a  writ  ol  maficfAmus  to  be  directed  to 


tbe  respondent,  commanding  him  as  one 
of  the  judges  of  thu  second  Judicial  dis- 
trict to  enter  a  decree  in  a  case  pending  in 
snld  court.  It  Is  not  necessary  to  detw- 
mine  any  question  ot  fact  upon  this  appli- 
cation. It  appears  that  some  time  In  the 
month  of  August,  1889.  an  action  was 
commenced  in  the  district  court  of  Arap- 
ahoe county  by  petitioner  as  plalatiff 
against  Katie  J.  Bosenfeld  as  defendant. 
Tbe  action  was  lor  the  purpose  of  dissolv- 
ing the  bonds  of  matrimony  nlstlng  be- 
tween plaintiff  and  defendant.  Tbe  de- 
fendant, Katie  J.,  appeared  in  said  cause, 
and  answered  the  complaint,  denying  all 
tbe  material  averments  thereof.  Shortly 
after  the  instltutloo  of  the  action  an  or- 
der was  made  hy  the  district  court  requir- 
ing tbe  plaintiff  to  pay  defendant  a  cer- 
tain sum  per  month  as  temporary  ali- 
mony, and  an  allowance  for  counsd  tee 
was  also  made.  Afterwards  the  case  was 
called  for  trial  before  respondent  and  a 
Jury.  Both- parties  to  that  suit  were  pres- 
ent In  person  and  by  attorney,  and  a  trial 
was  regularly  had,  rssnltlng  in  tbe  Jury 
finding  tbe  Issues  for  the  plaintiff.  There- 
alter  a  motion  was  mads  to  set  aride  said 
verdict  and  for  a  new  trial,  whkh  motion 
was  by  said  Judge  overruled,  and.  tbe 
case  coming  on  further  to  be  heard,  the 
Judge  rendered  a  decision  to  tbeeffect  that 
the  plaintiff  in  said  suit  was  entitled  to  a 
decree  dissolving  the  bonds  ol  matrimony 
between  tbe  plaintiff  and  defendant,  and 
"that tbe  defendant  sbonld  be  awarded 
the  sum  ol  9^,000  as  permanent  alimony." 
Plaintiff  bad  previously  been  required  to 
pay  for  the  use  of  the  defendant  the  sum 
ot  9500  as  counsel  fees,  and  also  alimony 
peudeate  lite;  first  at  $76  and  then  at  9100 
per  month'  It  affirmatively  appears  that 
all  these  snms  had  been  paid  prior  to  tbe 
time  tbe  case  was  macbed  for  Judgmoit. 
Bespondent,  after  ontlining  his  decree, 
refused  to  enter  the  same  unless  91,000  of 
the  95.000  awarded  the  defendant  should 
be  first  paid,  and  afterwards  prepared  a 
written  decree,  inserting  said  eoadltlon 
tliereln,  but  refusing  to  algn  tbe  same  un- 
til the  condition  should  be  compiled  with. 
The  sole  qosstion  raised  npon  tbia  appU- 
catUm  relates  to  tbe  right  ot  the  district 
court  tp  require  as  a  condition  precedent 
to  the  entry  of  any  Judgment  the  pay- 
ment ot  tbe  said  sum  of  91.000.  From  the 
written  opinion  of  the  Judge,  filed  at  tbe 
time,  it  appears  that  said  condlldon  was 
attached  for  the  reason  that  ths  Judge 
was  ot  the  opinion  that  the  money  would 
not  be  otherwise  paid.  We  do  not  think 
the  court  had  any  authority  to  attach 
such  condition.  The  case  had  already 
proceeded  to  a  stage  at  which  It  became 
the  duty  of  the  court  to  enter  a  final  de- 
cree, from  which  an  appeal  conid  be  talcen. 
An  appeal  can  tM  taken  only  from  a  final 
Judgment,  and  courts  cannot  be  permit- 
ted to  withhold  such  judgment,  and  re- 
fuse to  pronounce  tbe  same,  unless  a  part 
of  the  proposed  Judgment  be  first  paid, 
for  this,  in  effect,  would  be  to  make  the 
right  of  an  appeal  depend  upon  a  compli- 
ance with  conditions  not  authorized.  The 
conditions  npon  which  an  appeal  may 
be  taken  are  prescribed  by  statute,  and 
additional  baraens  cannot  be  Imposed  by 
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a  court  ae  conrlUlonB  precedent  to  tta  ex- 
ercise. People  T.  Qnlnn.  12  Colo.  473,  21 
Puc.  Itep.  4S8.  At  an  earlier  period  Id  tlie 
caae  the  cotirt  r^uiie<1  to  proceed  untlt  its 
order  In  reference  to  bUidodt  peudente  lite 
bad  been  folly  compiled  wltli.  Its  rlclit 
to  tmpoae  each  condition  Is  aTidfspnted, 
the  plalntill  being  able  to  comply.  But, 
as  we  have  xeen,  at  the  time  the  cause 
was  ripe  for  a  final  decree  all  former 
onlera  of  the  court  bad  been  fully  com- 
plied with.  It  will  be  time  enough  to  en- 
force the  proTlBlons  of  the  proposed  final 
decree  when  In  fact  ft  becomes  the  decree 
of  the  court.  The  dt»trict  conrt  by  its 
eondoi^t  Is  placed  In  the  attitude  of  refos- 
Injr  to  proceed  to  juilgment  In  the  cause. 
While  the  writ  of  mnndamuit  cannot  be 
used  to  ctmtrol  }ut1tnlal  discretion.  It  may 
pr(»perly  belnroked  to  command  a  subor- 
dinate conrt  to  proceed  to  Judjrment,  as  Is 
prayed  In  this  cose.  Let  the  peremptory 
writ  leaae. 


Ah  Kle  et  aJ.  v.  MoLran  et  hI. 

{Supreme  Court  of  Idaho.  April  T«rm,  1891.) 

Appeal  from  district  court,  second  dis- 
trict. 

James  W,  Poe  and  Jnmea  W.  ReUI.  for 
appellants.  James  B.  Forney  and  Albert 
Allen,  tor  respondents. 

MoBdAN.  J.  The  transcript  In  this  case 
fails  to  show  that  any  judgment  was  ever 
entered,  bat  merely  an  order  for  a  Judff- 
ment.  Therelore  the  opinion  in  the  case 
of  Durant  v.  Comeays,  26  Pac.  Rep.  755, 
{decided  atthla  term.)  applies  tu,  and  will 
govern,  this  cose.  Appealdlsmissed.  with- 
out prejudice  to  another  appeal,  costs  of 
appeal  awarded  to  respondents. 

BULUTAK.  C.  J.,and  Hvstox,  J.,  concur. 


(«  Kan.  sit) 


StaTB  T.  HENTHOnN. 


(Supreme  Court  of  Kavsas.  June  6,  IML) 
Co:!n-EMPT— Okdek  or  Akrkst. 
It  isMTor  toissoe  aa  attachment,  wiumnt. 
or  order  of  EUrest  for  an  all^d  constmettva  con- 
tempt, nithoab  an  affidavit  or  tDformation,  ooq- 
talniDfT  a  atatemeQt  o£  the  facts  ooDstitutinf^  tbe 
alleged  contempt,  navlug  flnt  been  filed  with 
the  court. 

{ayUalnu  bv  Stmmg,  C.) 

ComroiasloDera'  derision.  Appeal  from 
district  court.  Cowley  county;  M.  O. 
Troi;p.  JudKe> 

Peckbam  A  H^derson,  for  appellant. 
J»  N.  irea,  Atty.  Oen.,  and  T,  Atklu- 
Bon,  for  the  State. 

i^RAN'o.C.  This  Is  an  appeal  from  a 
proce«dlnfC  (or  contempt.  On  the  7th  day 
of  January,  1800.  there  was  pending.  In 
the  district  court  of  Cowley  county,  a  cer- 
tain case  In  which  Barbara  Croco  and 
John  Croco  were  plaintttTs  and  the  Win- 
field  National  Bank  was  defendant.  This 
caae  bad  been  tried,  and  a  }ud{cment  there- 
Ip  had  Iteen  rendered,  hot  It  was  pendlnic 
on  A  motion  for  a  new  trial.  There  was 
unotber  cnsn  pending  In  said  court  at  that 
Ume  In  which  the-  state  of  Kansaii  wm 
plalntill  tmd  0.  Penj  Attendant,  nald 


cause  being  a  cnntempt  [A-ocefedTng  Inail- 
tuted  by  said  co>irt  against  said  Perry, 
charging  him  with  contempt  for  writing, 
and  publishing  Id  tbe  papers  of  said  city, 
a  certain  card,  which  ife  was  allied  was 
calculated  to  impede  and  obstruct  the 
bnslofss  of  the  court,  and  to  impeach 
the  Integrity  of  said  court,  and  tbe  Jud}^ 
thereof.  On  said  7th  day  of  January,  1S90, 
said  card  was  published  in  the  Daily  Telt^- 
gram,  with  comments  thereon,  as  fol- 
lows: "Arrested  tor  contempt.  Dr.  C. 
Perry  wau  arrested  to>day  on  a  bench- 
warrant,  and  arraigned  on  a  charge  of 
contempt  of  court.  Dr.  Perry'a  crime 
(and  It  must  be  a  crime,  else  he  would  not 
be  so  charged  and  arraigned)  consists  in 
tbe  following  card,  poblialied  In  thedatly 
newspapers:  'A  card.  In  relation  of  tbe 
case  Croco  t.  Tbe  WlnHeld  National 
Bank,  I  am  not  a  little  surprised  that  tlis 
dally  papers  should  so  Industriously  lay 
before  a  public,  ignorant  of  the  facts,  the 
all^atlon  ctf  the  plaintiff,  and  at  thesame 
time  shonld  so  entirely  Ignore  thetestU 
mony  on  the  pnrtuf  thedefendant.  How- 
ever, this  Is  only  In  the  line  of  tbe  action 
of  the  Judge,  who  evidently  believed  the 
allegation  oS  the  plaintiff,  and  gave  no 
credence  to  the  tefttlmony  on  tbe  part  of 
tbe  defendant,  which  testimony  (so  fur  as 
the  writer's  knowledge  of  tbe  tacts  of  the 
case)  was  nevertheleas  absolutely  true.  I 
make  only  this  comment.— that,  if  the 
lodge  believed  what  beis  reported  to  have 
asserted.  It  is  his  bounden  duty  to  direct 
the  county  attorney  to  file  a  criminal  ac- 
tion against  Messrs.  McI>oaald,  E.  T.  and 
O.  H.  Schuler,  and  myself.  C.  Pksky.' 
At  this  time,  the  result  of  tbe  case  Is  not 
known.  Moral.  Don't  express  yourcim- 
tempt  of  a  court.  Think  all  you  please, 
but  say  nothing  and  saw  wood.  Proba- 
bly tbe  conrt  will  dismiss  the  charge.  We 
fail  to  see  wberdn  any  contempt  was  ex- 
prensed.  Later.  TheconrtgarcDr.Perry 
until  next  Monday  to  make  a  showing  In 
defense  of  his  rif^ta  as  an  Amencaii  cii- 
»en."  On  the  next  day,  January  8,  181)0, 
without  any  affidavit,  complaint,  or  in- 
formation first  having  been  tiled  therein 
the  district  court  of  said  count  v  being  in 
session,  a  warrant  was  issued  by  said 
court,  or  the  judge  thereof  for  the  arrest 
of  the  defendant  J.  W.  Uenthom,  togetl^r 
with  H.  Vincent  and  L.  Vincent,  on  « 
charge  of  contempt  of  court;  the  con* 
tempt  connlsiing  in  the  publishing  of  tbe 
card  of  C.  Perry,  quoted  above,  and  com- 
uents  thereon  by  tbe  editor  ol  tbe  Tele> 
gram.  The  defendant,  Hentbom.  was  ar- 
rested and  brought  befora  the  court.  Aft- 
erwards he  flird  his  answer  to  the  charge 
contained  fn  the  warrant,  admitting  tbe 
pnblk'Btlon  of  tbe  article,  and  averring 
that  he  was  the  sole  editor  of  the  Dally 
Telegram.  Tbe  answer,  which  was  veri- 
fied by  the  oath  of  the  defendant,  also 
averred  that  the  article  was  not  pub- 
lished for  tbe  purpose  of  prejudicing  the 
public  against  the  said  cunrt.  nor  the 
Judge  tbei-eof.nor  was  it  published  willful- 
ly and  with  intent  to  Inflaence,  or  in  any 
way  to  impede  or  obstruet.  the  admlnl» 
tration  of  Justice  therein.  There  was  no 
evidence  heard  In  the  matter.  Tbe  court, 
however,  found  tbe  delendsnt  goUtjr  oa 
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the  admlSBlon  In  tbe  SDSwer.  and  fined 
blm  f  100  and  ctMrts,  and  ordered  htm  com- 
mitted to  the  comity  jail  antllttaecoBte 
were  paid.  From  auch  Judgment  tbe  de- 
fendant appeals,  and  demanda  hie  dis- 
charge at  the  handH  of  thia  cunrt. 

**A  contempt  of  court  la  either  direct 
or  cons  tractive.  A  direct  contempt  Is  an 
open  Inanit.  in  the  face  of  the  court,  to  the 
person  of  the  Jndgrea  while  presldinfc.  or  a 
reslBtence  to  Ita  puwera  la  their  presence. 
A  conatroctiTe  contempt  la  an  act  done, 
sot  In  tbe  preaence  of  the  court,  but  at  a 
-distance,  which  teuda  to  belittle,  degrade, 
or  to  obstruct,  interrupt,  prevent,  or  em- 
barrass the  adminlstrattun  of  Justice." 
When  the  contempt  aought  to  be  punished 
la  committed  tn  facie  cuiite,  the  panlah- 
ment  la  anmmary,  and  generally  Immedi- 
ately followa  Ita  commlaalon.  In  ancb 
case  no  preliminary  process  or  evidence  la 
necessary,  except  what  Is  gathered  by  the 
sense  of  aeelng  and  bearing.  The  court 
takes  Judicial  notice  of  tbe  offense,  and 
ponishea  without  a  bearing  of  any  kind, 
except  In  some  caaea  to  give  the  guilty 
parties  an  opportunity  to  apologize,  upon 
which  the  court  may  discharge,  or  It  may 
receive  the  apology  in  mitigation  of  the 
offense  In  fixing  tbe  punishment.  Bat 
where  the  contempt  la  constructive,— that 
Is,  where  the  contempt  la  not  committed 
in  facia  curise,  but  where  the  act  or  omis- 
sion which  conatltutee  the  contempt  oc- 
curs away  from  the  court,  beyond  Ita 
power  of  obeervatlon, — a  proceeding  In 
contempt  mast  be  inatltnted  to  bring  the 
matter  before  the  court.  There  were  a 
namber  of  methods  whereby  such  pro- 
ceedings were  commenced  under  tbe  En- 
glish practice,  several  of  which  obtained 
more  or  iraa  coQDtenance  Id  tbts  conntry 
under  the  common-la  w  practice.  Bnt  at 
this  time,  Id  tbis  country,  the  common 
and  mure  approved  methods  of  Inatltu  ting 
a  proceeding  for  contempt  are— F/nrt, 
when  an  attachment  or  warrant  or  order 
of  arrest  for  contempt  Isaues  In  tbe  flrst- 
inatunce;  or,  aecoadly,  when  a  rule  to 
show  cause  why  an  attachment  tor  con- 
tempt ahall  DOt  tasne,  or  why  the  alleged 
contemner  ahall  not  be  panished  for  eon- 
tempt.  Under  either  of  theae  methoda, 
tbe  defendant  is  entitled  to  a  bearing. 
And  a  careful  examination  of  the  author- 
ities satisfies  us  that,  In  all  caaea  of  con- 
structive contempt,  whether  tbe  process 
of  arrest  lasues  In  tbe  first  Instance,  or  a 
mle  to  show  cause  Is  served,  a  prelimina- 
ry affidavit  or  information  must  be  filed 
In  the  court  before  the  procesH  can  issue. 
This  Is  necessa  ry  to  bring  tbe  matter  to 
the  attention  of  the  court,  since  the  court 
cannot  take  JudlclHl  notice  of  an  offense 
eooimitted  out  of  court,  and  beyond  Its 
power  of  observation.  There  are  a  few 
cases  In  the  books  where  the  courts  have 
taken  notice  of  constrnctlve  contempts, 
and  issued  process,  without  any  affidavit 
or  Information  having  been  filed  to  bring 
tlie  subject-matter  of  the  contempt  to  the 
attention  of  the  court.  But  auch  caaea 
are  very  rare  in  thte  country,  and  the 
practice  nearly  or  quite  obsolete.  The 
great  weight  of  authority  is  certainly  op- 
posed to  such  practice.  Courts  should 
aever  be  required  to  gu  about  looking  for 


contempts  of  their  authority.  Todo  ao  la 
anfflcleot  to  lower  thtilr  dignity,  and  bring 
them  Into  contempt. 

The  caae  ot  Wilson  Territory.  1  Wyo. 
156,  Is  exactly  In  point  with  this  ease.  In 
that  case  Wilaon  was  arrested  on  an  order 
ot  arrest  iaaued  by  the  court  witbonc  an 
affidavit  or  information  having  been  filed 
therein.  He  was  charged  with  construct- 
ive contempt  for  writing  and  securing  tbe 
publication  la  the  Omaha  Herald  of  an 
article  reflecting  upon  tbe  first  district 
court  of  Wyoming,  and  upon  tbe  Judge  of 
aald  court.  He  answered,  no  other  evi- 
dence was  introduced,  and  theaccuaed  was 
found  guilty,  and  fined.  He  appealed  to 
tbe  supreme  courtot  that  territory.  That 
court  used  the  following  language  In  ex* 
pressing  Its  opinion  in  the  caae:  "  Wlth- 
oat  entering  upon  febe  qaeatlon  of  con- 
tempt in  this  caae,  •  *  •  we  are  of  the 
opinion  that  an  error  was  committed  by 
the  district  court,  at  the  very  commence- 
ment of  tbe  proceedings,  which  renders  it 
necessary  to  aet  aalde  tbe  Judgment  there- 
of. This  consisted  In  lasnlng  tbe  process 
of  attachment  without  any  valid  «vt- 
dence  whatever  before  tbe  court  upon 
which  to  found  sucb  a  proceeding."  In 
Be  Daves,  81 N.  C.  72,  tbe  court  holds  "  that  a 
rule  to  show  cause  why  a  party  should  not 
be  attached  for  contempt,  In  dlsr^ardlng 
the  order  of  the  court,  should  not  be 
granted  on  mere  motion,  but  should  be 
baaed  ontbeaffldavltof  tbeparl^totbeat- 
tacbment  or  other  satisfactory  evidence." 
In  the  case  of  Ex  parte  Wright,  66  Ind. 
508,  the  court  says:  "The  grounds  of  a 
constructive  contempt  should  be  stated 
by  affidavit,  by  tbe  return  of  some  officer, 
or  In  some  way  made  known  to  the  court 
prima  iitcie,  by  witnesses  or  otherwise,  ao 
that  they  may  be  made  a  part  ot  tbe  rec- 
ord ;  and  thla  ahould  be  done  before  a 
rule  or  writ  la  granted  agalnat  the  alleged 
offender."  In  State  v.  Blackwell.  10  8. 
G.  35.  it  ia  aald :  "It  Is  a  fatal  objection 
to  a  rule  to  show  cause  why  a  party 
should  not  be  attached  for  contempt  for 
an  offense  not  committed  In  tbe  presmca 
of  the  court  that  It  was  Issued  without 
affidavit. "  In  tbe  case  ot  Tonng  t.  Can- 
non, 2  Utah,  561,  the  court  saya :  **  Id  all 
proceedings  for  contempt  wblcb  are  not 
committed  In  the  preaence  of  the  court.  In 
order  to  give  the  court  Jurisdiction,  It  la 
necessary  that  an  affidavit  bo  filed,  stat> 
lug  the  facts  constituting  the  contempt. 
When  the  alleged  contempt  is  not  com- 
mitted in  tbe  presence  of  tbe  eonrt,  an 
affidavit  ol  the  facts  constituting  the  con- 
tempt mnat  be  presented,  in  order  to  aet 
the  power  of  tbe  court  in  motion.* 
Batcfaelder  v.  Moore,  42  Cal.  412.  "Pro- 
ceedings for  contempt,  not  committed  in 
the  presence  of  the  court,  n  -  Inatltuted  by 
filing  an  information  under  oath  statin-? 
tbe  facts  constituting  tbe  alleged  con- 
tempt. An  attachment  or  order  to  show 
cause  will  then  be  Iaaued,  and  the  party 
accused  brought  before  the  court.  As  the 
proceeding  Is  solely  to  protect  public  Jus- 
tice from  obstruction  tbe  accused  Is  not  en- 
titled to  a  trial  by  Jury."  Oand;  v. States 
IS  neb.  445,  14  N.  W.  Hep.  14S.  See,  also. 
Bond  V.Bond,  69  N.  G.  97;  Wortand  v. 
State,  8S  Ind.  fiO;  UeOonnell  t.  State,  4$ 
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Ind.  388;  Ilugg  r.  Spencor. »  Barb.  897; 
Sitate  T.  Mutt,  4  Junes,  (N.  C.)  449.  Tbla 
''.am  must  be  reversed  apon  the  groaud 
that  the  court  had  no  Jurisdiction  of  the 
derendant,  becausenoaftldarlt  or  informa- 
tion was  filed  In  the  court  as  a  basis  for 
the  warrant  of  arrest  upon  which  the  de- 
fendant was  taken  Into  court  and  tried. 
The  Jadgment  of  tbe  dtstrlct  cunrt  Isre- 
TAmed.  and  tlie  defendant  dtaeharged, 
with  costs.  All  tbe  Justtcea  eononrrlng. 


(46  K»D.  «lt> 

State  t.  Vincent. 
(Supreme  Court  of  Kansas.  June  6, 1891.) 
CosTEMPT— Oeder  or  Abbest— Xkformatiox. 
1.  It  is  error  toissao  Ul  attachment,  warrant, 
or  order  of  arrest  for  a  constructiTe  contempt, 
without  an  affidavit  or  iaformation,  contaiuln^  a 
statement  of  the  facts  conatttatlnfr  the  alleged 
oootemptj  having  first  been  filed  in  the  ooort 
whence  the  prooesa  issues. 

8.  The  answer  In  Uiis  esse  examined,  and 
held  that,  under  the  ciroumatances  of  this  case, 
the  defendant  should  have  been  discharged  on  hia 
answer. 
(Sylidlma  by  Strang,  C.) 

Ckimmlaeloners'  declsloo.  Appeal  from 
district  court,  6owley  coanty;  M.  G. 
Troup.  Jtidge. 

Peckham  (ft  Hendervon,  for  appellant. 
J.  N.  Ives,  Atty.  Qen.,  and  C.  T.  Atklasou, 
for  the  State. 

Strang,  C.  ThiH  fa  un  action  for  con- 
tempt, growing  out  of  the  etame  publica- 
tion that  was  alleeed  to  conetltute  con- 
tempt In  the  case  of  !:Jtate  r.  Uentborn. 
26  Pac.  Bep.  937.  (juat  decided.)  la  this 
caae.  an  In  that,  thedelendant  was  arrest- 
ed and  brought  Into  court  on  a  warrant 
or  order  Issued  by  the  district  court  of 
Cowley  connty,  without  an^Affidavit  or 
Information  of  any  kind,  containing  a 
statement  uf  tbe  facts  constitutlnK  tbe  al- 
leged contempt,  having  flrat  been  filed  In 
said  court.  Tbls  case  must  thertfore  be 
reversed  upon  tbe  Btrmgth  off  that  ease. 
It  Is  also  tbe  opinion  of  ttile  court  that 
this  defendant  ahould  have  been  held  to 
have  purged  himself  by  his  answer,  and 
discharged.  Hia  answer,  which  was  veri- 
fied by  his  oath,  showed  that  J.  W.  Hen- 
thorn  was  the  sole  editor  of  the  Wlnfleld 
Telegram,  the  paper  In  which  the  article 
constituting  the  alleged  contempt  was 
published,  at  the  time  of  Its  publication, 
and  that  this  defendant  had  nothing  tu 
do  with  tbe  publication  of  thearticlecom- 
plalneil  of,  and  had  no  knowledge  of  Kald 
a'*tlcle,  or  its  publication,  until  the  order 
of  arrest  In  this  case,  which  contained  a 
copy  thereof,  was  served  on  him.  There 
was  no  evidence  before  the  court  tending 
to  show  that  such  answer  was  not  true. 
On  the  other  band,  tbe  rerifled  answer  uf 
J,  W.  Henthom,  who  was  arrested  at  the 
Hametime  with  this  defendant,  and  on  the 
same  proceHS,  also  stated  that  Heuthorn 
was  the  sole  editor  of  the  paper  iu  which 
the  article  complained  of  appeared,  end 
that  be  was  solely  reepnnslbfe  for  Its  pub- 
lication. Under  these  circumstances,  we 
think  this  defendantshuuld  have  been  dis- 
charged. "In  this  instance,  Gilbert  Mur- 
dock  has.  In  the  most  complete  positive 
manner,  denied  all  the  cbai^^  made 


against  himself,  and  the  other  two  per- 
sons, who  stand  accused,  sustain  his  an- 
swer by  their  assertion  that  they  did  not 
act  as  his  agents,  or  with  his  knowledge; 
hence  it  Is  clear  that  he  must  be  dis- 
charged, with  his  costs. "  M nrdock*sCase. 
2  Bland,  487.  It  la  recommended  that  tbe 
Jadgmeut  of  the  district  court  be  reversed, 
and  defendant  discharged,  with  costs. 

Per  Cubiau.  It  Is  so  ordered;  all  tbe 
Justices  concurring. 

'  («  Kan.  W) 

State  v.  Vixobxt. 
(Supreme  Ctmrt  of  Kanm*.  June  S,  1601.) 

Appeal  from  district  court,  Cowley  connty;  M. 
G.  'rBorp,  JodRe. 

Pecfeham  &  Hmdernm,  for  appellant.  J.  K. 
Ives,  Atty.  Oen.,  and  0.  T.  AwMson,  for  tlM 
Utate. 

Per  Curiam.  Upon  the  authority  of  tbe  case  of 
etatev.  Vincent.  26  Pac.  Rep.  m,  <just  decided,) 
whicti  case  Is  in  all  respects  like  this  one,  the 
lodgment  of  the  district  court  will  be  reversed, 
ana  the  deftadaat  discharged,  with  oost*.  All 
the  Jostloes  ooncurring. 


(46  Ran.  OH) 

WiNFiELD  Nat.  Bank  v.  Crocu  et  al. 

(Supreme  Court  of  Kansas.  June  6, 1891.J 

Canceliaiion  or  Mortqaoe— Fraud— DusBsa — 
New  Trial— Phejcdice  op  Cocbt. 

1.  If  a  creditor  obtains  the  signatures  of  a 
man  and  his  wife  to  a  mort^^e  to  secure  a  delit 
upon  which  the  man  Is  surety,  by  representations 
that  the  instrument  is  not  a  tnortgu^e,  but  s!m- 

f>ly  a  paper  to  protect  the  man  from  arrest  and 
mprisonment  for  an  oltenseoomiBitted,  and  it  ap- 
pears that  tlioy  are  old  people,  whose  eye-sigbt 
18  so  impaired  that  they  cannot  read  the  writing 
in  tbe  mortgage  preaeated  to  them  for  signing, 
such  mortgage  will,  In  a  proper  proceeding 
promptly  began,  he  declared  invalid,  and  will  be 
canceled. 

2.  If  the  creditor  operated  upon  the  fears  of 
tbe  husband  by  threats  of  arrest  and  imprison- 
ment believed  by  him  to  be  imminent,  aul  thus 
overcomes  his  will,  and  through  fear  and  undue 

influence  compels  him  to  sign  tbe  mortgage,  tbo 
signature  Is  not  binding;  and,  if  tbe  wife  is  in- 
duced to  execute  the  mortgage  from  fear  excited 
by  threats  made  to  Her  by  the  creditor  of  an  Il- 
legal criminal  prosecutiou  against  her  husband, 
tbe  instrument  thus  obtained  will  not  be  binding 
upon  her. 

8.  The  testimony  in  the  esse  examined,  and 

held  to  be  eufflcient  to  sustain  tbe  flndiuA  of  the 
court  that  the  mortgage  in  controversy  is  Invalid. 

4.  Tbo  mere  expression  of  the  opinions  of  wit* 
nesses  that  tbe  court  entertained  bias  and  pro]a- 
dice  for  and  against  some  ot  the  parties  la  the 
action,  without  h  statement  of  the  facts  and 
grounds  upon  which  such  opinluns  were  foaoded, 
cannot  t>e  regarded  as  testimony,  and  is  entitled 
TO  no  cooelderation  in  an  application  for  a  new 
trial. 

(Sullabua  tyy  the  Court) 

Error  from  district  conrt,  Cowley  coun- 
ty; M.  G.  Troiip,  Judge. 

Peckham  d  Ptfi-khnm.  for  plaintiff  In  er- 
ror. S.  E.  Fink  and  McDertnott  JtJobn- 
eon,  for  defendants  In  error. 

JonN'8To.v,  J.  This  was  an  action 
brought  In  the  district  cnnrt  uf  Cowley 
county  by  Barbara  Croco  and  John  Croco 
to  cancel  and  set  aside  a  mortgage  execut- 
ed by  them  to  tbe  Wlnfield  National  Bank 
on  February      18S9.  It  was  aUeged  tbal 
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tbe  property  mortgaged  was  the  home, 
stead  of  BarbaraCroco  andjobn  Croco.  elt- 
tiated  Id  Wlntield,  and  a  farm  near  to  Wla- 
fleld,  and  that  both  the  honieBtead  and 
the  farm  were  owuwi  by  Barbara  Croco. 
The  plafntiirH  below  averred  that  tbe  B\g- 
natareH  to  the  mortgage  were  obtained 
by  fraudulent  representatloas.  duress,  ia- 
timldutlon,  and  tbreata  of  Injury.  They 
averred  that  the  pretended  mortKage  was 
procured  vttbout  any  cooBlderatlon,  and 
without  any  knowledge  on  their  part  of 
Ita  contents,  but,  on  the  contrary,  that 
the  bank  and  Its  agents,  with  tbe  Intent 
to  defraud  them,  falsely  represented  that 
the  litstranient  waa  not  a  mortgage,  bat 
was  a  paper  necessary  to  be  executed  to 
keep  John  Crocu  from  being  criminally 
proHecuted  and  imprisoned.  They  alleged 
that  they  were  unable  to  read,  and  did  not 
read  orhearthelnstrunient  read, and  were 
not  aware  ot  Its  contents  at  the  time  of 
signing  the  same.  They  further  say  that 
the  acknowledgment  of  the  mortgage  was 
taken  by  G.  H.  Schuler,  a  stockholder  and 
officer  of  the  bank,  but  that  he  did  not  In- 
form them,  or  either  of  them,  that  the  In- 
strument was  a  mortgage,  or  that  he  was 
attempting  to  take  thclra'^knowledgment 
to  a  mortgage.  Tbe  bank  denied  all  tbe 
averoients  of  fraudulent  representations 
and  duress  alleged  In  the  petition,  and 
stated  that  the  mortgage  was  procured 
from  the  Crocon  In  the  ordinary  coarse  of 
bueltiesf)  and  for  a  valid  consideration,  to 
Hocure  the  payment  of  a  promissory  note, 
executed  by  P.  C.  Oroco  and  John  Croco, 
for  the  sum  of  f 5,405.  Tbe  case  was  sab- 
mltted  to  tbe  court  upon  conflicting  testl- 
monv.  and  the  claims  of  the  plaintiffs  be- 
low were  snstnlned.tt  being  held  that  they 
dirt  not  voluntarily  or  legally  execute  or 
acknowledge  the  mortgage,  and  that  It 
wftH  without  consideration,  and  void.  It 
Is  not  dinputed  that  the  Inatrumentaought 
to  be  canceled  In  this  proceeding  wasslgned 
by  John  Ooeo  and  Barbfura  Croco  on  Feb- 
ruary 20, 18S0.  Tbe  name  of  John  Croco 
was  signed  to  It  In  a  back  room  of  the 
bank.  In  the  presence  of  the  officers,  and 
the  name  of  Barbara  (?roco  was  attached 
to  It  at  her  home.  In  the  absence  ol  her 
liuuhnnd,  and  when  no  one  was  present 
but  O.  H.  Hchaler,  an  officer  of  the  bank. 
Jtfurther  appears,  without  question,  that 
Barbara  Croco  was  the  owner  of  the 
jiroperty  described  In  the  mortgage,  and 
that  Rho  was  In  no  way  indebted  to  the 
bank.  Pt'tcr  C.  Croco,  a  Bon.  was  largely 
indeotor)  to  the  bank,  atul  his  father,  John 
Croco,  had  signed,  an  surety,  with  him,  a 
note  of  $ri,4i>5,  held  by  the  bank.  When 
the  mortgage  was  signed  by  John  and 
Barbara  Croco,  Peter  was  Insolvent,  and 
the  officers  of  the  bank,  learning  ot  his 
llQuncial  condition,  were  actively  eiideav- 
()ring  to  obtiiin  security  for  his  Indobted- 
noBs  to  the  bank.  The  record  dues  not 
(liHcloKP  the  ages  of  John  and  Barbara 
Croco,  but  they  are  Hpokon  of  as  old  peo- 
l»le,and  the  testimony  Is  that  theeye-slght 
of  each  was  greatly  Impaired. 

Tbe  testimony  of  John  Croco  with  refer- 
ence to  the  signing  of  the  mortgage,  in 
substance,  is  that  on  the  morning  of  Feb- 
rnary  20. 1SS9.  he  started  to  the  railway 
depot  to  take  the  train  for  the  town  of 


Floral,  to  visit  bis  daughter;  that,  while 
waiting  for  the  train  at  the  depot,  J.  N. 
McDonald,  the  vice-president  of  the  Dank, 
came  In,  and  invited  him  to  return  to  the 
bank,  but  Croco  declined.  McDonald  in- 
sisted that  he  mait  go  to  tbe  bank,  as 
there  was  urgent  boslness,  and,  picking 
up  Croco's  valise,  he  started  towards  tbe 
bank  witb  It,  and,  finally,  Croco  reluct- 
antly accompanied  hini.  He  was  taken 
to  a  back  room  in  the  bank  buidlng, 
where  McDonald  sat  down  and  com- 
menced writing.  Shorty  afterwards, 
George  H.  and  Everett  Schnler  came  Into 
tbe  room,  and  the  paper  upon  which  Mc- 
Donald had  been  writingwas  presented  to 
Croco  lor  signature.  Croco  Inquired  what 
the  nature  of  tbe  paper  was,  stating  that 
he  had  not  his  glasses,  and  was  unable  to 
read  what  was  upon  tbe  paper.  He  was 
told  that  It  was  lor  tbe  purpose  of  keep- 
ing the  United  Htates  officers  from  arrest- 
ing him  upon  the  charge  of  obtaining 
money  under  false  pretenses;  that  money 
had  been  obtained  from  the  bank  upon  the 
note  signed  by  him ;  that  it  was  a  United 
States  bank,  and  thattheymusttelegrnph 
the  United  States  officers  at  Washlugtou 
by  noon  that  day  if  tbe  paper  was  not 
signed,  and  that  they  would  tel^;ruph  tn 
tbe  marahal  or  some  other  offieer  at  Kan- 
sas City,  who  would  proceed  to  WInfleld 
and  arrest  blm.  George  H.  Schnler  sat 
down  and  wrote  a  dispatch,  which  he  held 
up  In  Croco's  face,  saying  that  there  was 
a  dispatch  that  would  go  to  Washlogtoo 
if  he  did  not  sign  that  paper,  and  tbat  the 
officers  there  would  teiegrapli.  and  cause 
htm  to  be  amated  and  taken  to  2>aven- 
worth.  Everett  Schnler  made  a  similar 
statement  and  areninient,  and  McDonald 
pushed  the  paper  over  to  him,  and  said  if 
ho  would  sign  It  now  that  he  would  be  all 
right.  Croco  said  be  repeatedly  asked 
what  the  paper  was,  and  to  have  It  read, 
and  at  each  time  was  told  thatlt  wasslni- 
ply  to  protect  him  from  proHeeutioa  and 
arrest.  He  states  that  he  declined  to^gn, 
and  that  he  arose,  and  started  (or  the 
door,  telling  them  tbat  be  would  go  and 
see  his  lawyer,  and,  If  his  lawyer  said  It 
was  right  to  sign  the  paper,  he  wonid  do 
so,  when  George  H.  and  Everett  Schuler 
Jumped  to  their  feet,  and  sharply  said  that 
he  could  nut  go,  but  must  sign  the  paper. 
Dr.  Perry,  anotber  director  of  the  bank, 
came  in,  and  Joined  with  the  others  in  an 
effort  to  obtain  his  signature  to  tbe  pa- 
per. He  had  been  a  friendly  neighbor  of 
Croco's.  and  he  talked  pleasantly  to  him. 
and  advised  him  to  sign  it,  and  avoid 
trouble;  and  that.  If  ho  did  not,  the  offi- 
cers at  Washington  would  be  notified  at 
once.  He  was  repeatedly  told  tbat  If  he 
did  not  sign  It  before  IS  o'clock  the  tele- 
gram would  be  sent,  and  about  15 minuter 
before  12  be  signed  the  paper.  He  said 
that  he  was  at  no  time  Informed  tbat  it 
was  a  mortgage,  and  was  told  that  It 
was  not  Intended  to  affect  his  or  his 
wife's  property.  After  he  had  written 
his  name,  George  H.  Schuler  tore  up  tbe 
diepatrh,  and  when  they  started  from  thi< 
room  they  found  that  the  doors  of  the 
same  were  locked.  Afterleavingthebank. 
he  Htated  to  Schuler  that  he  was  fcoing  tu 
tlie  office  of  his  lawyer  to  conaulthim. 
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Wlim  he  BtarMd  up  statn  to  ttielaw-^ffice 
be  sat  bis  Tallse  down,  and  Hebaler  in- 
formed blui  tbat  lie  wontd  not  go  ap. 
Croco  found  the  office  door  locked,  and 
started  fur  the  renldence  of  blK  lawyer, 
hut  when  tincame  downstairs  he  found 
that  Uchnler  bad  gone,  and  taken  the  ra- 
llsewitb  hlni.  Soon  atttr wards  tt»  reached 
home,  and  found  tbat  Georii:e  H.Hchuler 
bad  been  tbero  and  obtained  theslgrnatore 
of  hia  wife.  Barbara  Croco  testified  to  the 
effect  that  about  aoon  of  the  day  on 
which  the  mortfcase  was  signed  she  was 
at  home  alone,  lylug  in  bed,  havinK  been 
alck  fur  some  time;  that  she  beard  some 
one  rapping  at  the  back  doorol  berbonse. 
and  on  going  to  tbe  door  saw  a  Htranger, 
wbo  proved  to  be  Gteorge  H.  Schuler, 
atandlntt  there;  that  be  ^oke  to  her, 
and  stated  that  be  had  bronght  Mr.  Cro- 
co's  satchel  home,  when  sbe  Inquired  what 
had  htippened  to  her  husband;  and  she 
aaystbat  It  occurred  to  her  that  he  had 
been  Injured  or  killed.  He  walked  into 
tbe  room,  and  presented  a  paper  to  bertu 
sfRD.  sod  when  she  Inqnired  tbe  natore 
and  purpose  of  tbe  paper  shewaa  told 
thai  Peter  Croco  bad  made  an  assign^ 
meut;  that  the  bank  bad  telegraphed  to 
Washing tooQ.  and  tbe  officers  would  come 
to-murrow  and  arrest  ber  husband.  She 
states  that  be  told  iier  tbat  tbe  paper  pre* 
aented  was  crtmply  to  protect  Mr.  Croco 
from  the  officers  and  from  arrest.  She 
told  htm  that  sbe  could  not  reoA  the  writ- 
ing, and  asked  ftlm  what  It  was,  when  be  re- 
plied again  that  It  was  simply  to  protect 
them;  that  Mr.  Croco  had  atg'iied  It.  and 
that,  if  she  refused,  Mr.  Croco  would  be 
arrested  on  the  next  duy.  A'ter  a  good 
deal  of  talk  of  a  similar  character,  and 
that.  If  her  husband  was  arrested,  he 
would  be  bandied  roughly,  she  states  that 
sbe  became  alarmed,  and  anxloufl  for  the 
snTety  of  her  husband,  and  signed  the  pa- 
per. Between  five  and  ten  minutes  after 
her  signature  was  attached,  her  husband 
retorued  home.  She  states  tbat  Schuler 
never  Intimated  that  the  paper  was  a 
mortgage  upon  her  property, nor  Inquired 
It  sbe  acknowledged  tbe  execution  of  tbe 
aame  as  a  mortgage,  and  that  in  fact  she 
did  not  know  tbat  It  was  a  mortgage  until 
the  following  day.  The  mortgage  was 
taken  to  the  office  of  the  register  of  deedH 
at  once  for  record.  An  enifloye  in  the 
register's  office  testified  that  he  beard  a 
eonversation  between  McDonald  and  an- 
other employe  in  the  register's  office  with 
respect  to  the  signing  of  the  raorteafce, 
and,  while  he  dirt  not  remember  the  exact 
language  uspd  by  McDonald,  It  whh  to 
tlie  effect  that  they  took  Croco  into  the 
bank,  and  made  him  sign  the  mortgage; 
that  one  of  the  Schuler  boys  went  down 
to  the  house,  and  got  old  lady  Croco  tu 
sign  It;  ami  that  he  thinks  be  aeed  the 
term  "hull-dozed  "  la  speaklag  of  the  man- 
ner In  which  they  had  obtained  the  mort- 
gutfe. 

The  bank  aasails  the  finding  and  Judg- 
ment upon  the  ground  that  they  ai'e  not 
snntalned  by  suHlclent  erldeuce,  but  11  we 
accept  the  testimony  of  the  (Yocos  to  be 
true,  as  we  mnat,  there  eau  he  no  question 
that  It  abundantly  supports  the  finding 
of  fraud  and  Invalidity.  Taking  their  tea- 


Mi 

timon7  to  be  trae,lt  !■  Inevitable  that 
their  signatures  were  obtained  by  a  gross 
deception,  and  a  species  of  duress.  It 
should  be  ntated  that  tbe  officers  of  the 
bunk  emphatically  deny  that  tbere  were 
any  misrepresentations  or  any  threata 
made  to  Induce  either  Croco  or  his  wife  to 
execute  tbe  mortgage.  They  state  tbat 
Croco  went  to  the  bank  without  any  com- 
pulalon ;  that  tbe  mortgage  was  drawn 
npln  his  presrace.and  its  nature  explained 
to  him ;  that  they  reminded  him  of  bis 
representations  as  to  the  property  and 
solvency  of  himseLf  and  his  son,  made  be- 
fore that  time  as  a  basis  for  credit,  and 
nrged  him  to  make  good  those  assnranoes 
by  tiuiglble  seeuri^.  In  the  arpuneot  It 
Is  said :  **  Theold  man  was  anable  to  with- 
stand these  proper  appeals  to  his  moral 
sense,  and  thus  gave  the  secnrltles,  not 
very  freely  we  admit,  but  with  thorough 
knowledge  of  what  he  was  doing, and  not 
under  such  circo Distances  as  to  entitle 
him  to  any  reli^  in  a  court  of  equity.** 
Some  things  la  the  testimony  of  Croco 
woold  sustain  the  theory  of  the  bank  and 
Indicate  that  he  may  have  known  the 
character  of  tbe  paper  he  was  signing. 
For  instaoee.  be  admits  tbat  when  the 
mortgage  was  In  course  of  preparation 
McDonald  inquired  the  name  of  Croco's 
wife,  and  also  made  Inquiry  in  regard  to 
the  extent  and  description  of  Peter  Cro- 
eo's  land.  On  the  other  hand,  some  cir- 
camstances  are  shown  by  the  testimony 
of  the  bank  which  tend  to  sustain  the 
claim  tbat  there  was  both  fraud  and 
duress  In  procuring  the  sii^uatures  to  the 
mortage.  It  Is  admlttad  that  the  old 
man  was  taken  into  a  rear  room  of  the 
bunk,  nnd  tbat  great  pressure  was  re- 
quired to  obtain  his  signature,  and  that 
for  more  than  two  hours  tbe  four  officers 
of  the  bank  In  turns  labored  with  him  to 
Induce  bim  to  sign  tbe  paper.  It  is  ad 
mltted  that  a  telegraphic  dispatch  was 
written  In  his  presence  about  12  o'clock, 
the  hour  mentioned  by  Croco,  and  a 
statement  was  made  to  him  that  if  tbe 
matter  was  not  satisfactorily  arranged 
the  telegram  would  be  sent;  but  It  Is 
claimed  that  it  was  a  telegram  to  Schu- 
ler's  father.  It  Is  also  admitted  that 
some  of  them  may  have  told  Croco  that 
the  transaction  would  be  reported  to  the 
I'ntted  States  officers  at  Washington. 
Then  tbe  action  of  Schuler  in  hurrying  to 
the  home  of  Cmco,  and  obtalolng  tbe 
signature  of  Mrs.  Croco,  when  he  knew 
that  Mr.  Croco  was  absent,  and  endeavor- 
ing to  find  and  consult  his  lawyer  in  re- 
gard to  the  matter,  tends  to  support  the 
theory  of  the  Crocos.  Ail  these  ctrcum- 
stancea,  and  others  which  we  are  nut  pos- 
seesed  of,  were  before  the  trial  court,  and 
enabled  it  to  determine  whether  the  mort- 
gage was  fairly  and  voluntarily  executed, 
or  whether  the  signatures  to  the  same 
were  obtained  by  fraud,  fear,  and  com- 
pluslon.  Wbetber  the  weight  of  tbe  evi- 
dence Buppiirts  the  finding  tbat  was  made 
is  not  a  question  In  this  court  now.  If 
there  la  competent  evidence  to  sustain  the 
Name,  that  Is  decisive  with  us.  Well  v. 
Eekanl.  87  Kan.  ftU6.  16  Fac.  Hep.  923; 
Goodrich  v.  Magers,  S9  Kan.  746,  18  Pac 
Rep.  890    It  la  true  there  were  more  wit- 
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nesses  testified  in  behalf  of  the  theory  and 
claim  of  the  bank  than  for  that  advanced 
by  the  Crocos,  but  the  trial  court  was  not 
obliged  to  believe  their  evidence  unless  ft 
t-nnvinred  and  satlstied  Its  reason  and 
JudRDient;  and  the  preeenee  of  the  wlt- 
ne8"p«i  and  the  clrcunititancra  surround- 
Ing  the  transaction  and  occurring  at  the 
trial  no  doubt  threw  coiiRldernble  light 
tipoi)  the  matter,  and  enabled  the  court  to 
reach  a  decision  upon  testimony  which 
was  BO  contradictory  and  conflicting.  If 
the  ufilcers  of  the  bank  purposely  deceived 
the  old  people,  who  could  not  read  the  In- 
strument presented  for  their  slgnatnres, 
in  regard  to  Us  character,  as  the  Crocos 
have  testified,  then  the  mortgage  was  in- 
valid, and  the  decree  of  cancellation  is 
correct.  Bird  v.  Logan,  35  Kan.  228.  10 
Pac.  Rep.  5M;  Warden  v.  ReBer.  R8  Kan. 
S6, 16  Pac.  Rep.  60.  If  they  operated  apon 
the  fears  of  John  Ctoro  by  threats  of  ille- 
gal arrest  and  ImprlsoDroent,  believed  by 
him  to  be  Imminent,  as  he  has  teHtlfled 
and  thns  overcame  his  will,  and  through 
fear  and  by  undue  Influence  compelled  him 
to  sign  the  mortgage,  thCHtguature  is  not 
binding.  "If  the  wife  was  Induced  to  exe- 
cute the  mortgage  from  fear  excited  by 
threats  made  to  her  by  the  plaintiffs  of  an 
Illegal  criminal  prosecution  against  her 
husband,  the  instrument  thus  obtained 
would  not  be  binding  upon  her."  Oreen 
V.  Scranage.  j9  lowa,  4«1,  46G;  Foley  v. 
Greene,  14  It.  I.  618;  Harris  v,  Carmody, 
131  MaH8.;>l :  Kehultz  t.  Culbcrtson.46  Wis. 
313, 1  N.  W.  Rep.  19.  Barbara  Croco  was 
the  exGlDslve  owner  of  the  property  de- 
scribed In  the  mortgage,  and,  unless  It  Is 
binding  on  her,  It  cannot  be  sustained. 
She  did  not  sign  the  note  upon  which  her 
husband  wais  surety,  and  was  nut  fndebt- 
ed  to  the  bank  In  any  amount.  The  note 
sought  to  he  secured  was  made  December 
24, and  did  not  mature  until  90  days 
thereafter.  The  mortgage  was  signed  by 
Barbara  Croco  and  her  husband  more 
than  30  days  before  the  maturity  of  the 
note  to  secure  an  IndebtedneBs  for  which 
she  was  in  no  way  liable.  It  Is  conceded 
that  the  note  wae  not  then  due,  that  no 
extension  of  time  was  asked  or  obtained, 
and  no  present  consideration  passed  from 
the  bank  to  her  or  anyone  else  at  the 
time  of  the  execution  and  delivery  of  the 
mortgage.  It  Ib  therefore  difficult  to  dis- 
cover any  cuDslderatlon  that  would  sup- 
port the  execution  of  the  mortgage  by 
Barbara  Croco,  Looking  at  the  whole 
tcBtlmony,  however,  there  is  no  difficulty 
in  Haying  that  there  Is  sufficient  to  sus- 
tain'the  finding  and  Judgment  rendered  by 
the  court.  The  plaintiff  In  error  contends 
chat  a  new  trial  should  hare  been  grant- 
ed because  of  bias  and  prejudlee  enter 
talned  by  the  trial  court  aealnst  the 
officers  of  the  bank.  On  tlie  motion  for  a 
new  trinl  three  affidavits  in  behalf  of  the 
bank  were  presented  by  McDonald.  8chu- 
ler,  and  Perry,  and  in  behalf  of  the  Crocos 
oral  testimony  was  given  by  one  witness, 
and  a  statement  with  n^ference  to  the 
charge  of  bias  and  the  conduct  of  the  trial 
was  made  by  the  court,  and  the  tPHtlmcmy 
produced  falls  far  short  of  sustaining  the 
charge.  The  statements  of  the  affiants 
ave  largely  expressluuB  of  opinion  that  the 


court  was  prejudiced  against  the  officers 
of  the  bank,  and  that  his  conduct  during 
the  trial  Indicated  such  prejudice,  without 
reciting  the  facts  and  circumstances  upon 
which  such  opinions  and  statements  were 
based.  The  mere  expression  uf  the  opin- 
ions of  these  witnesses,  wltfaont  a  atnte- 
mcnt  of  the  facts  or  grounds  upon  which 
such  opinions  were  t)ased.  cannot  be  re- 
garded as  testimony,  and  Is  entitled  to  no 
consideration.  It  is  stated  as  a  fact  that 
the  court  allowed  great  latitude  In  the 
uross-examlnatloo  of  the  offlceni  of  the 
bank,  but  allowed  no  latitude  whatever 
on  the  cross>examlnation  nt  John  and 
Barbara  Croco.  We  find  that  the  record 
does  not  sustain  this  claim.  It  is  also 
stated  that  the  Judge  in  rendering  judg- 
ment remarked  that  If  he  believed  the  tes- 
timony of  the  Crocos,  some  of  the  ufflcera 
of  the  bank  were  criminally  liable,  and 
should  be  proceeded  agatnetfar  a  crimioal 
offense;  but  tbia  Is  quail  fled  to  som*  ex- 
tent by  the  oral  testimony  and  statement 
of  the  Judge.  But,  even  If  the  statements 
Imputed  to  the  court  In  rendering  Its 
Judgment  are  accepted,  it  does  nut  Indi- 
cate that  the  court  entertained  any  preju- 
dice at  the  commencement  or  during  the 
course  of  the  trial,  nor  yet  at  the  time  the 
statement  was  made.  If  the  Judge  be- 
lieved the  testimony  of  the  Crocos.  and 
that  the  charge  made  against  the  ofBcem 
of  the  bank  was  true,  it  is  quite  natural 
that  some  strong  and  severe  language 
should  be  used;  but  we  find  nothing  In 
what  was  said  when  the  Judgment  was 
given,  or  In  the  conduct  of  the  Judge  dur- 
ing the  trial,  which  convinces  us  that  the 
Judge  had  any  bias  or  prejudice  for  or 
against  any  of  the  parties  to  the  action. 
Judgment  affirmed.  All  the  justices  con- 
currlDg. 

'  («  Kan.  CSS) 

WiNFiBLD  Nat.  Bank  v.  Cboco,  (two 
casee.) 

(Suprems  Court  of  Komob,  June  6, 1891.) 

Pbatjuulest  CoyvETASCE  — Psepekksces—  Fct- 
UHB  Debts. 

1.  A  debtor  in  failing  circumstances  may 
prefer  one  creditor  to  another,  althoufrh  that 
creditor  may  be  his  wife,  and  he  may  in  good 
faith  transfer  his  property  at  a  fair  price  to  her 
in  payment  of  her  bona  fide  claim. 

3.  A  ooDveyance  of  land  by  an  insolvent 
debtor  to  his  attorney  to  pay  for  services  to  be 
rendered  for  him  and  for  other  persons  with 
whom  he  has  business  relations,  for  two  years  in 
the  future,  and  vrith  the  nrovlsion  that  any  fees 
allowed  to  the  attorney  oy  the  conrts  in  such 
further  litif^atlon  should  be  returned  to  the  debt- 
or, constitutes  a  fraud  acainst  existing  creditors, 
and  furnishes  grounds  lor  tbQ  issuance  of  au  st* 
tacbmcnt. 
{Syllabus  b]/  the  Court ) 

Error  from  district  conrt,  Cowley  coun- 
ty; M.  G.  TBorp,  Judge. 

iS.  D.  Prj'orand  Peckbam  &  Pet^kbarn.tor 
plaintiff  in  error.  S.  E.  Fink  and  McDer- 
mott  A  Johnson,  for  defendant  In  error. 

Johnston,  J.  Two  actions  were  brought 
in  tlie  district  court  of  Cowley  coanry  by 
the  Winfleld  National  Bank  against  Peter 
C.  Grocu.  The  first  was  brought  upon  a 
promissory  note  for  f 5.405,  which  was  not 
then  due;  and  the  second  was  upon  prom- 
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iHOiT  notes  wblch  wenpaat  due,  amoiiDt* 
log  CO  ¥8,781.91.  Order*  o(  attachment 
were  obtained  by  tlie  bank  open  the 
groands  that  the  defendant  was  about  to 
convert  a  part  of  bis  property  into  money 
tor  the  purpose  of  placlnj^  it  beyond  the 
r^ach  ul  his  creditors,  and  had  assigned 
and  disposed  of  his  property,  or  a  part 
thereof,  with  the  frandulent  Intent  to  hin- 
der, delay,  and  defraud  fals  creditors.  Aft- 
erwards the  defendant  moved  to  dls- 
charK6  the  order  of  attaclimeat  in  eai^h  case, 
(or  the  reason  that  ttie  grounds  alleged  in 
the  affidavit  made  to  obtain  the  attach- 
ment were  ontrue.  The  motions  were 
heard  together  and  apon  the  same  evi- 
dence, before  the  Judge  at  cliamtwrs,  and 
the  attachments  were  discharged.  With- 
out waiting  tor  the  final  disposition  of 
the  cases  the  plalnttlt  comes  here,  asking 
a  review  and  reversal  of  the  orders  dis- 
charging the  attachoients.  The  question 
tried  by  the  Judge  at  chambers  was  the 
good  faith  and  honesty  of  certain  trans- 
fers of  property  made  by  Peter  C.  Croco 
about  February  1*  and  while  be  was 
In  a  falling  condition.  In  the  early  part 
of  1889  defendant  became  financially  em- 
Irarrassed,  and  transferred  land  and  other 
property  to  his  wife,  of  the  estimated 
value  of  $6,100.  He  conveyed  property  to 
S.  £.  Fink  his  attorney  worth  about  $500, 
and  BOOD  afterwards  made  an  assignment 
of  the  remainder  of  his  property  for  the 
benefit  of  all  his  creditors.  InlSSl  his  wife 
obtained  from  her  lather  in  Ohio  $2,000  in 
cash,  and  $2,000  In  promissory  notes, 
which  were  subsequently  collected;  and 
the  testimony  Is  that  she  loaned  this 
money  to  her  busUand  at  the  Interest  rate 
of  10  per  cent,  per  annum.  X^ter  on,  and 
some  time  about  April,  1888,  she  received 
the  additional  sum  of  $500  from  her  fa* 
ther,  which  wcua  also  loaned  to  her  hus- 
band on  the  same  terms.  At  the  time  of 
the  transfer,  his  IndebtedneKS  to  her 
amounted  to  more  than  $7,000,  aud  the 
testimony  offered  by  defendant  !n  error 
shows  that  the  property  transferred  to 
tals  wife  In  payment  of  this  Indebtedness 
was  worth  less  than  $7,000.  She,  how- 
ever, accepted  the  property  as  full  pay* 
ment,  and  Is  claiming  no  Interest  In  the 
estate  conveyed  by  the  general  assign* 
meut.  Dpon  testimony  somewhat  con- 
flicting, It  has  been  found  that  the  trans* 
fer  was  made  In  good  faith,  to  pay  a  bona 
ffde  debt,  and  hence  as  to  tms  transfer 
there  Is  little  left  for  us  to  determine.  A 
readlDg  of  the  evidence  satisfies  us  that  It 
was  amply  sufficlpnt  to  sustain  the  find- 
ing of  the  Judge.  No  good  purpose  would 
be  served  by  reciting  or  anatyzinK  It.  It  Is 
wotigh  to  say  that  the  d^radant  showed 

Suite  clearly  the  rec^pt  of  the  money  by 
Era.  Croco  from  her  father,  the  loaning  of 
the  sune  to  the  defendant,  and  his  prom* 
Ise  to  repay  the  amount  and  a  stip- 
ulated rate  of  interest;  and  that  all  this 
was  done  while  be  was  In  a  sound  finan- 
cial condition.  It  Is  true  that  the  trans- 
fer was  made  to  her  while  be  was  insolv- 
ent, and  that  he  had  consulted  an  attor- 
ney to  ascertain  whether  he  conld  prMer 
Us  wita  to  other  creditors;  and,  farther, 
that  he  was  contemplating  a  general  an. 
•bcnineiiit  wtiea  the  transfer  was  made  to 
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hla  wifs.  But  Uiew  fbhiipi  do  not  affect 
the  validly  of  a  tnuisfer  made  In  good 
laith  to  pay  a  bona  Ode  debt.  It  Is  w^ 
settled  that  a  debtor  In  falling  drcnm- 
stances  may  prefer  one  creditor  to  an- 
other, although  that  creditor  should  be 
hla  wife,  and  he  may  In  good  fulth  trans* 
fer  his  property  at  a  fair  price  to  her  in 
payment  of  her  boua  Sde  claim.  Monroe 
V.  May,  9  Kan.  47S:  Tootle  v.  Coldwell,  80 
Kan.  1^.  1  Pac.  Bep.  829;  Bailey  v.  Man- 
ufacturing Co..  82  Kan.  78,  8  Pac.  Rep.  756 ; 
Kennedy  v.  Powell,  34  Kan.  22.7Pac.  Bep. 
606;  Chapman  v.  Snramerfield,  86  Kan. 
610, 14  Pac.  Kep.  235;  De  Ford  v.  Nye,  40 
Kan.  665,  20  Pac.  Kep.  481.  A  declsioa 
upholding  the  validity  ol  the  trao^r  to 
the  wife,  however,  does  not  settle  that 
tliere  were  no  grounds  for  the  issuance  of 
the  attachment,  nor  that  the  conveyance 
of  property  to  Croco's  attorney  is  valid. 
About  the  time  that  thetransferwasmade 
to  his  wUe,  and  Just  before  the  general  a»- 
slgnment,  he  conveyed  about  165  acres  of 
nnlraproved  land,  worth  about  $500,  to 
8.  E.  Fink,  his  attorney,  not  fur  swvlesa 
that  had  been  rmdered.  but  largely  lor 
services  to  be  rendered  hi  the  future.  It 
was  made,  not  only  for  services  In  behalf 
of  Croco  blmsdf,  but  also  for  services  to 
Croco's  wife,  fals  father,  his  mother,  as 
well  as  for  the  administrator  of  the  estate 
of  a  deoeased  brother.  The  convejanoe 
was  made  In  pursuance  ol  a  written  con- 
tract entered  into  on  the  same  day,  whleb 
Is  as  follows:  "Contract  between  P.O. 
Croco  and  Bachel  A.  Croco,  his  wife,  John 
Croco  and  Barbara  Croco,  hla  wife,  and  P. 
G.  Croco,  as  administrator  of  the  estate 
of  Melangtbron  Croco,  deceased,  and  S.  E. 
Fink.  It  Is  this  day  agreed  by  and  be- 
tween the  parties  hereto  that  the  said  S. 
E.  Fink  shall  transact  all  legal  business 
tor  all  the  parties  named  for  the  period  of 
two  years  from  and  after  the  Slst  day  of 
January,  1889,  that  may  be  done  In  any 
of  the  courts  of  Cowley  county,  Kansas; 
and  In  the  event  of  suits  begun  within  the 
two  years,  and  not  endsd,  that  the  siUd 
Fink  shall  coatlnne  to  transact  the  nec- 
essary business  pertaining  thereto  until 
all  business  for  said  estate  by  way  of  set- 
tlement Is  finally  settled ;  and  all  allow- 
ances made  as  counsel  fees  are  to  be 
transferred  to  said  administrator  and  to 
become  his  property.  For  and  In  consid- 
eration for  such  services  rendered  and  to 
be  rendered  under  this  contract  P.  0. 
Oroco  and  wife  agree  to  pay  the  same, 
and  the  said  Fink  agrees  to  accept,  as  pay, 
the  following  described  piece  of  real  es- 
tate: B^ng  lots  2  and  8,  and  south-east 
quarter  of  N.  W.  \S  and  west  five  acres  of 
south  half  of  N.l:.  and  N.  E.  %  at  S.  W. 
%  section  eighteen,  <18)  Tp.  84,  range  7 
east  of  Gtb  P.  M.,  containing  156)^  acres 
more  orleso.  all  in  thecounty  of  Cowley  and 
state  of  Kansas;  that  the  said  lands  so 
deeded  by  these  parties  Is  because  of  all 
the  anticipated  legal  aid  needed  by  the 
said  John  Croco  and  wife,  arises  and 
probably  will  arise  out  of  the  complica- 
tions growing  out  of  his  Indorsing  and  se- 
curity given  to  the  said  Peter  C.  Croco  bjc 

going  upon  his  paper.  It  Is  ftirtfaer  nn- 
eratood  and  agreed  that,  ahonld  then 
by  any  expenses  attending  the  tiansaetloai 
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ol  ttae  baelnnM  for  the  parties  hereto,  the 
ume  shall  be  paid  by  the  party  etnploy- 
Ingand  not  the  employed.  In  witness 
whereot  we  hereonto  set  our  hands  the 
day  herein  written.  S.  E.  Fink.  Peteb 
C.  Croco.  Rachel  A.  Cboco.  John  Ckoco. 
Barbara  Croco.  PktbrC.Choco,  Adm'r." 
While  Croco  could  have  paid  hie  attor- 
ney with  money  or  land  for  any  pre-ex- 
isting bona  Ude  indebtedness,  be  cannot, 
while  in  an  iusolrent  condition,  take 
any  oortlon  of  the  property  which  fair- 
ly'  belongs  to  his  creditors  to  pay  the 
debts  or  oblifEatlouB  of  other  people.  By 
this  contract  be  nndertooli  to  pay  the 
expenses,  not  only  of  his  own  litiga- 
tion, for  the  period  of  two  years  In  ad- 
Tance.bnt  forall  legal  business  that  might 
be  trannacted  for  Rachel  A.  Croco,  John 
Croco.  Barbara  Croco,  and  ttae  adminis- 
trator of  the  estate  of  Melansthron Croco, 
In  any  of  the  courts  of  Cowley  coonty. 
The  agreement  also  contemplated  that  the 
attorney  abonld  obtain  allowanceB  as 
counsel  fees  from  the  probate  court  In  the 
settlement  of  the  estate  of  the  deceased 
brother,  and  that  these  allowaiK-es  were 
to  be  paid  over  to  Peter  C.  Croco  and  to 
become  his  property.  Whatever  may  hare 
been  tbe  intention  ol  Croco,  this  acree- 
roent  and  the  canyinfc  out  of  tbe  earns 
amounted  to  a  withdrawal  of  tbat 
which  Justly  belonged  to  his  boaa  ffda 
creditors,  and  operated  to  delay  and  de- 
fraud his  creditors  In  thecoUectionof  their 
debts.  While  in  an  Insolvent  condition  he 
created  a  new  debt  for  something  to  be 
obtained  two  years  In  tbe  future,  and 
tried  to  pay  it  with  property  wtalchshould 
have  been  devoted  to  the  payment  ol 
debts  then  existing.  He  goes  further,  and 
tries  to  provide  and  pay  l^al  counsel  for 
his  relatives  an  equal  length  of  time  In  the 
future,  when  his  entire  estate  was  insuffi- 
cient to  vawt  his  own  exinting  obliga- 
tions. Tlie  validity  of  the  transfer  to 
Fink,  therefore,  cannot  be  snstalned,  and 
the  making  of  the  same  furnished  grounds 
for  the  insaance  of  an  attachment.  Wlille 
the  property  conveyed  to  the  wife  could 
not  be  taken  on  the  attachment  issued, 
the  land  attempted  to  be  transferred  to 
Fink  was  aabject  to  a  levy,  and  there  may 
have  been  other  property  that  might 
properly  have  been  selied  under  tbe  order 
that  was  discharged.  While  the  judge 
was  warranted  in  discharging  and  relean- 
iDg  some  of  the  pro[>erty  which  had  been 
seized,  his  finding  that  the  attachment 
Should  not  have  Issued,  and  the  absolute 
discharge  of  the  attachment  that  was  is- 
sued, was  error,  for  which  there  muHt  be 
a  reversal  of  the  order  made  by  the  Judge 
atcbamtKns  In  each  of  tbe  cases.  That 
will  be  our  Judgment.  AU  the  Justices  con- 
eurrlnff. 

(45  Kan.  7M)  ' 

Vdllbb  t.  Csooa 
{Supreme  Court  of  Komm.   June  6,  ISBI.) 

Error  from  district  coort,  Cowley  county;  H. 
9.  TiioDP,  Juag:e. 

Pedsham  St  Peckluim,  for  plalntlfC  Id  error, 
B.  E.  Fliik  uid  McDermott  <x  Johnson,  for  de- 
jendant  in  error. 

Pbr  CniTAiM.  This  is  *  proceedlbR  brought  to 
sevens  SB  u'der  dischnrglDg  an  susdUDsnt.  lbs 


groonds  for  sttMhmeot,  the  evldenee  lubmltted 

on  the  motion  to  discharge  tbe  same,  sod  the 

auestioDs  raised  for  determinatioa  &r«  substao- 
ally  the  same  as  In  Bank  v.  Croco,  S(t  Fao.  Rep. 
M2,  and  on  the  authority  of  that  case  the  order 
of  the  district  Judge  discharging  the  attaciunent 
mast  be  ravened. 

  («  Kan.  CM) 

KANau  Farmbbs*  Mut.  Fub  Iks.  Oo.  t. 

AUICK. 

NxiUi  0t  aJ.  V.  Kansas  Fabmbbs'  Mdt. 

Fire  Ins.  Co. 
(Supreme  Court  of  ffanwti.  Jnoe  S,  1891.) 

MOTUAL  FiaS  IXSnBAVCI  —  ABSBSSHSim  —  Hbpa- 
Ri-TB  Cl^ASSBS. 

1.  Under  the  provisions  of  chaptor  ILL  Seas. 
Laws  1875,  (chapter  60a,  Comp.  Laws  1879,}  the 
business  of  each  class  of  a  mutual  Are  Insuninca 
compaay  must  be  conducted  separately  and  Inde* 
pendenUy  of  the  other,  and  In  no  case  shall  u 
asBeBsmeot  be  made  by  tiie  company  or  aasoola- 
Uon  npoa  the  premium  notas  of  ons  class  to  pay 
the  losses  or  exproses  of  Ow  other. 

8.  A  general  Judgment,  rendered  npon  *  pol< 
icy  of  insurance  on  property  of  the  seuood  ulaas 
only,  Issued  on  November  7,  1893,  by  a  mutual 
fire  Insaranoe  company,  under  the  provisions  of 
chapter  lU,  Bess.  Laws  l!j75,  (chapter  SOn,  Comp. 
Laws  1879,)  canaot  be  collected  from  the  prop- 
erty ezprMsly  devoted  by  ttae  statute  to  tbe  pay- 
ment of  losses  by  the  oompany  on  property  of  ttM 
first  claas. 

Valemtisb,  J.,  diasentins. 

(5j/Uubus  by  the  Court.) 

Error  from  district   court.  Franklin 

county;  A.  W.  Bknson,  Judge. 

Error  from  district  court,  Dickinson 
county;  M.  B.  NicHoiJiON,  Judge. 

Fur  former  report  in  IvannsH  Farmers' 
Hut.  Fire  Ins.  Co.  v.  Amlck,  see  14  Pac. 
Bep.454. 

Stamhaugh,  Hard  A  Dsweyjor  plaintiff 
in  error  KannaH  Farmers' Mut.  Fire  Ins. 
Co.  F.  A.  H'af^/rf/e,  fur  ileTentlant  in  error 
Amlck.  F.  A.  Waddle  ami  Hnnin  A  D.I  vis. 
for  plaintiffs  In  error  Naill  et  al.  Stam- 
baugh^Hurd  A  DeveeVtXoT  defendant  In  er- 
ror Kansas  Farmers  Mut.  Fire  Ins.  Co. 

HoRTON,  C.  J.  We  do  not  think  thnt 
tbe  general  execution  in  this  cose,  or  any 
of  the  proceedlnes  under  the  execution,  or 
under  the  recel  vera  111  p,  can  compel  or  re- 
sult in  any  assessment  upon  the  premium 
notes  of  the  first  class  to  pay  the  losses 
or  expenses  oftiie  second  class:  nor  can 
any  of  the  premium  notes  executed  by  per- 
sons insured  in  the  first  class  be  sold,  ap- 
plied, or  used  In  any  wnyto  pay  the  losses 
or  expenses  on  the  Judgment  upon  the  pol- 
icy in  this  case,  which  belongs  to  the  sec- 
ond cImss;  nor  can  tbe  collections  or  as- 
sets from  the  premium  notes  of  the  first 
clues  be  applied  or  used  to  pay  this  Judg- 
ment.  or  any  part  thereof.  In  oar  opin- 
ion, all  the  funds,  guaranty  or  otherwise, 
notes,  or  other  assets  of  the  Insurance 
company,  which  are  expressly  devoted  by 
the  statute  fur  tbe  payment  or  protection 
of  any  Insurance  of  any  property  Insured 
by  the  company  in  the  first  class,  can- 
not be  levied  upon,  applied,  or  used  In 
any  way,  directly  or  indirectly,  to  pay 
any  Judgnieut  rendered  upon  a  policy  In- 
surlnK  property  ol  the  sHcond  class.  Sec- 
tion 83.  c.  50a,  Comp.  Laws  1879,  relating 
to  mutual  fire  insurance  companies,  whicn 
was  in  force  at  Uis  tima  ot  Uw  ksoanM 
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of  tbe  policy  to  Lydla  A.  Amlek  of  the  7th 
ol  November,  1888,  provides,  amosK  other 
thlDsa:  ''That  any  number  of  peiBonB, 
not  Iraa  than  five,  may  asaociate  them- 
selTOB  together  for  the  purpose  of  mutual 
protectloQ  ogalnet  Iokb  or  damage  by  Are 
or  llgbtnloK  or  tornado,  under  the  provla- 
lons  of  thiH  act,  which  property  to  be  in- 
Bured  shall  be  classified  as  follows .  First, 
to  Inclnde  all  dwellln^booHest  barns, 
sheds,  unt-bnlldlnffs,  and  cribs,  and  tbelr 
contents,  farm  Implements,  hay,  urain, 
vool.and  other  products, live-Btock,  wag- 
ons, carriages,  hamesn,  household  goods, 
wearing  apparel,  provisions,  musical  In- 
struments, and  libraries,  being  upon  farms 
or  farm  property,  or  In  dwellings,  or  In 
accompanying  outbuildings  that  constl- 
tnte  detached  risks  In  villages,  and  be- 
longing to  tbe  members,  aecond,  to  In- 
clude all  risRB  on  buildings  used  tor  mer- 
chandising and  manufacturing,  and  the 
goods,  wares,  machinery,  and  Implements 
contained  therein,  and  all  other  property 
not  included  In  the  first  class.  The  busi- 
ness of  each  class  shall  be  condacted  s^ 
arately  and  Independently  of  the  other, 
and  In  ao  ease  shall  an  assessment  be 
made  by  tba  company  or  association 
upon  the  premium  notes  of  oneclass  topay 
theloHses  orexpenses  of  the  other;  and 
any  company  or  association  doing  busi- 
ness under  this  act  may  elect  to  confine 
their  business  to  either  the  flrat  or  second 
class,  or  to  embrace  both ;  and.  whenerer 
any  change  Is  made  In  the  character  of 
tbdr  bnHincBS,  nnder  this  act.  It  shall  be 
done  by  resolution  of  tbe  directors,  which 
shall  be  filed,  with  the  by-laws,  In  the  office 
of  the  BPcrctary  of  state. "  See.  also,  para- 
graphs 3417.  3418,  Gen.  Hi.  1889.  Hee,  also, 
sectfona  86.  8U.  »0,  93,  c.  60m.  Comp.  Laws 
ISTfl.and  pars. 3431, S42&,  8428.  342a,Oen.St. 
1889.  When  the  Insurance  company  issued 
Its  policy  to  Lydla  A.  Amick.  and  whra  she 
accepted  the  same,  all  parties  acted  with 
fullknowledgeof  the  provisions  of  chapter 
III,  Seiis.  Laws  1S75,  (chapter  50a,  Comp. 
Laws,  1879.)  Lydla  A.  Amick  at  that 
time  had  notice  that,  by  Insuring  In  the 
Farmers'  Mutual  Fire  lusnranee  Compa- 
ny, she  became  a  mpmber  and  stockholder 
thereof,  and  she  also  knew  at  that  time, 
or  she  was  bound  to  know,  that  the  bosi- 
ness  of  each  class  of  the  insurance  com- 
pany was  conducted  separately  and  Inde- 
pendently of  tbe  other.  Hhe  took  her  pol- 
icy in  the  second  clasH,  not  In  the  first 
class.  When  she  brought  her  action  In  the 
district  court,  her  petition  Rhowed  that 
she  had  Insurancae  In  the  second  class  of 
the  company, not  in  the  flrstclass.  There- 
fore her  Judgment  rendered  upon  tbe  pol- 
icy Issued  on  property  of  the  second  class, 
and  not  of  the  flrat  class,  cannot  be  col- 
lected from  premium  notes,  assets,  or  oth- 
er funds  exempted  by  the  statute  from  be* 
Ing  applied  to  losses  of  the  second  class. 
The  premlom  notes,  assets,  or  otherfunds, 
excluslvel.T  devoted  by  tbe  statute  for  the 
protection  of  luBurance  of  the  first  class, 
cannot  be  used  or  applied  to  tiay  losses 
upon  Insurance  of  the  second  class.  There- 
fore, while  the  Judgment  in  this  case  Is  a 
general  Judgment,  It  cannot  be  enforced 
against  property  which  Is  expressly  ex- 
empted by  the  statate.  Of  cotme.  If  any 
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property,  assetSi  or  funds  belonging  to  the 
second  claw  at  the  date  of  the  policy  is- 
sued to  Lydla  A.  Amick,  or  at  tbe  date  of 
the  fire,  or  at  any  other  time,  has  been  Im- 
properly or  wrongfully  transferred  by  the 
officers  of  the  Insurance  company  from  the 
second  class  to  the  first  class  to  evade  the 
payment  of  any  Judgment,  debt,  or  other 
claim,  such  transfer  will  not  prevent  the 
collection  of  the  Jodgmentfruusiicfa  prop- 
erty, assets,  or  funds.  Again,  it  tbe  offi- 
cers of  tbe  insurance  company  have  con- 
cealed or  secreteil  any  of  the  pn»perty,  as- 
sets, or  funds  of  the  second  class  in  tbe 
business  of  the  first  class,  such  property 
will  also  be  subject  to  the  payment  of  this 
Judgment.  Further,  It  the  offlce:s  of  the 
Insurance  company  have  covered  up,  by 
reorganisation  or  any  other  change  any 
of  the  property,  assets  or  fnnds  which  be- 
long, or  ought  to  belong,  to  the  second 
class,  or  which  in  any  possible  way  can 
hensed,  underthe  pro  visions  of  thestatute, 
to  pay  tbe  losses  of  the  second  class,  suoh 
property  is  also  subject  to  tbe  payment  of 
this  general  Jadgneat.  In  case  No.  5,491 
tbe  Judgment  of  tbe  district  court  will  be 
affirmed,  but  the  receiver  will  not  be  per- 
mitted to  take  possession  of,  disturb,  or 
control  any  of  tbe  property  t*xpre8sly  ex- 
empted by  the  statute.  Case  No.  7,017  will 
be  modified,  but  the  injunction  will  con- 
tinue, excepting  as  toproperty  notexempt 
In  accordance  with  tbe  views  berein  ex- 
pressed. 

Johnston,  J.,  concurring. 

TArRNTiNK,  ,}.,(til8seDting:)  Inmyopln- 
Inn  the  Judgments  heretofore  rendered  In 
thefie  two  cases  are  perfectly  rirht.  Tbe 
original  Judgment  Involved  in  this  contro- 
versy was  rendered  by  the  district  court 
of  Franklin  county  on  October  7, 1886.  It 
was  and  Is  a  general  Judgment  against 
tbe  Insurance  company  In  Its  entirety, 
and  with  reference  to  all  its  parts,  au- 
thorizing a  genera]  execntlon  to  be  issued 
against  Its  property  generally.  It  Is  Just 
such  a  Judgment  as  would  be  rendered 
against  the  company  for  Its  office  rent,  or 
for  the  purchase  price  or  cost  of  ereetlng  a 
building  In  whii'b  to  do  business,  or  for 
lights  or  fuel  or  stationery  or  advertise- 
ments in  a  newspaper,  or  other  printed 
matter,  etc.  It  Is  not  a  special  Judgment 
against  the  company  with  rderence  to 
some  portion  of  Its  business,  as  its  first- 
class  business,  or  Its  second-class  business, 
or  with  reference  to  any  particular  prop- 
erty. Nor  is  It  to  he  enforced  In  some  par- 
ticular manner  different  from  the  enforce- 
ment of  Judgments  In  general.  It  Is  a  gen- 
eral judgment  In  all  Its  aspects.  It  an- 
thorizes  a  general  execution  to  be  Issued, 
and,  under  it.  tlie  clerk  could  not  issue 
any  other  kind  of  execntlon;  and.  when 
the  execution  is  imned  and  placed  in  th^ 
hands  of  the  shorifT,  he  could  not  trans- 
form it  into  a  special  execution.  He  could 
not  say.  In  case  he  could  nut  find  some 

{)artlcular  kind  or  class  of  property  to 
evy  on,  that  he  would  not  levy  niion  any 
propfTty  at  all.  Under  it  he  wonid  have 
the  right  to  levy  upon  any  kind  of  prop- 
erty belonging  to  the  company  subject  to 
exectftroa.  It  mnkes  no  difference  now 
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whether  the  Indf^ment  ahoald  oilglnaUy 
have  been  rendered  Inuomeuther  form  or  In 
some  other  manner  or  nut.  It  was  origi- 
nally rendered,  a»  It  now  exlfts.  It  was 
rendered  on  October?,  1886,— more  than  five 
and  a  half  years  ago.  ARerwards,  and 
on  Joly  9, 1887  (nearly  lour  years  ago)  It 
waa  aSlrnied  by  the  supreme  court,  (14 
Pac.  Rep.  454.)  and  It  still  remains  Just  as 
it  was  orifflnally  rendered,  wittaoat  the 
sliKhteet  change  or  modification;  and  eer- 
talDly  the  clerk  of  the  district  court  could 
not  modify  It  in  eflect  by  isaufnK  a  special 
nxecatlon  upon  It,  and  be  has  not  at- 
tempted to  do  so;  and  the  sberitT could 
not,  in  effect,  modify  it  by  refusloK  to  levy 
□pan  any  property  at  all,  unices  he  could 
find  property  of  a  particular  Iclnd  or  class 
upon  which  to  levy,  and  he  has  not  at- 
tempted to  do  bo;  nor  could  the  Judge  uf 
a  district  court,  ottier  than  the  one  in 
which  the  Judgment  was  rendered  nor  the 
court  itself,  nor  any  court,  not  even  the 
supreme  court,  at  this  time,  and  upon  this 
prenent  showing,  change  or  modify  the 
Judgment,  or  in  effect  reverse  It  or  vacate 
It.  The  Inanrance  company  claims,  in  ef- 
fect, that,  on  account  of  its  own  trans- 
tormations  and  changes  in  business,  the 
Judgment  cannot  be  enforced  at  all.  It 
claims  that  the  Judgment  as  rendered  may 
be  virtually  ignored  as  a  general  Judg- 
ment, and  then  It  claims  that  the  Judg- 
ment cannot  be  enforced  against  the  com- 
pany with  reference  to  Its  flrat-class  busi- 
ness, because  the  original  policy  was  a 
second-class  buslnesa  policy;  and  that  it 
cannot  be  enforced  against  It  with  refer- 
ence to  its  second-class  business,  for  the 
reason  that  that  kind  of  business  has  been 
blotted  oat  of  existence,  extlngalshed. 
annihilated,  and  that  It  has  no  assets  be- 
longing  to  BUGb  defanct  buslneas,  and  that 
no  executlou  can  be  enforced  against  such 
business,  for  the  reason  that  no  execution 
can  be  enforced  against  a  nonentity.  It 
must  be  remembered,  however,  that  the 

tndgment  does  not  of  itself  authorise  any 
Lind  ol  process  exceptan  ordinal?  general 
execution.  Under  this  Judgment,  an  exe- 
cution, confined  to  Its  second-class  busi- 
ness or  property  only,  could  not  he  Issued ; 
but.  If  it  could,  it  would  be  worthless, 
tor  sneb  business  was  annihilated  years 
ago,  and  no  longer  has  any  existence,  and 
all  the  assets  belonging  thereto  have  in 
some  manner  been  placea  beyond  the 
reach  of  executions.  Possibly,  by  this  Iclnd 
of  legerdemain  and  Jugglery,  the  company 
may  defeat  all  general  Judgments  ren- 
dered against  it,  and  avoid  all  its  liabili- 
ties thereon ;  but  it  should  not  be  allowed 
to  do  so.  If  it  can,  then  a  judgment,  gen- 
eral in  its  terms,  can  no  longer  be  consid- 
ered as  Importing  absolute  verity,  or  as 
being  the  end  of  litigation,  and  the  doe* 
trine  of  res  tidjadleata  should  be  obliterat* 
ed  from  the  law.  A  thing  settled  by  a 
Judgment  would  not  be  settled  at  all,  and 
all  respect  for  Judgments  should  certainly 
cease,  for  Judgments  could  no  longer  be 
considered  as  having  any  binding  force  or 
obligation  as  against  any  one.  It  14  said 
that  tince  oar  last  deelslon  In  thW  juntro- 
TersT,  and  while  thla  motion  for  a  rehear^ 
log  has  been  pending  in  this  court,  the 
company  liaa  anderKone  anntfaer  tnoa- 


formation  by  a  reorganisation  ol  Us  cor- 
porate existence.  Perhapn  I  shonld  add  a 
lew  words  wlthrefnuti  toexemptlons.  Of 
coarse,  a  special  exeentlon.  rnnnlng 
against  only  particular  property,  coold 
not  be  levied  upon  any  other  property, 
whether  the  same  becalled  exempt  proper- 
ty or  not.  But  this  Is  Immaterial  In  this 
case,  for  no  special  executlou  could  be  Is- 
aaed  in  the  present  ease,  but  only  a  gener> 
al  execution.  It  la  ^Iso  tme  that  a  gener- 
al execution,  running  against  all  propolj 
subject  to  execution,  could  not  be  levied 
upon  property  exempt  from  a  general  exe- 
cution. But  neither  has  this  anything  to 
do  with  the  present  case,  for,  so  far  as  in- 
anrance  companies  are  concerned,  there 
are  no  exemptions,  constitutional,  statu- 
tory, or  otherwise,  as  gainst  a  general 
execntion.  It  cannot  well  be  claimed  that 
any  constitutional  provision,  or  any  stat- 
ute, or  any  legal  principle,  may  anywhere 
t>e  found  exempting  any  property  of  any 
insurance  company  from  any  general  exe- 
cution running  against  all  the  property  ot 
the  Insurance  company  sabject  to  exeeo- 
tlon.  I  know  ot  no  exemption  lawn  In  fa- 
vor of  insurancecompanles exempting  any 
of  their  property  from  general  judgments 
aud  general  executions.  In  my  opinion, 
it  makes  no  dlfterenee  whether  Mrs. 
Amick'H  petition  In  the  case  In  which  the 
original  Judgment  was  rendered  shows 
that  her  InBuranea  policy  belonged  to  a 
second-class  insurance  buBinesB  or  not,  or 
whether  Mrs.  Amick  had  any  knowledge 
upon  this  subject  or  not;  bat,  in  fact,  nei- 
ther the  petition  nor  the  record  In  that 
case  shows  anything  concerning  these 
matters,  except  as  tollowu:  The  record 
shows  what  property  was  Insured  and 
what  property  was  lujared  or  destroyed 
by  fire;  and  the  luflurance  policy  waa  at- 
tached to  the  petition,  and  made  a  part 
thereof;  and  at  one  place  apon  Its  face, 
and  at  another  place  upon  its  back,  the 
following  isolated  letters  and  figures,  oc- 
cupying In  the  aggregate  less  than  one 
and  one>ba1f Inches  Inlength,and  less  than 
one-sixth  of  an  inch  In  width,  are  found, 
to-wlt:  "ClBBB  No.  2."  No  allegation  Is 
anywhere  to  be  found  In  the  record  of  the 
case  In  which  the  original  Judgment  was 
rendered  stating  that  the  Insurance  com- 
pany did  a  second-class  business,  or  more 
than  one  kind  ot  business,  or  that  Mrs. 
Amick  had  any  knowledge  concerning 
tbeae  matters;  and  tfaeletters  and  figures, 
"(^asa  No.  S,"  standing  alona  upon  the 
Insurance  policy,  as  they  do,  do  not  Indi- 
cate very  much.  The  petition  waa  an  or- 
dinary petition  upon  an  Inanrance  policy, 
asking  for  a  general  Judgment  for  money, 
and  a  general  Judgment  for  money  wat* 
rendered,  and,  in  my  opinion,  it  should 
now  be  treated  as  a  general  judgment. 

'  (45  Kan.  f4S> 

AxlUN  r.  Ddbkbb  0t  af. 
(SupraiiM  COTHt  of  Ktmaaa.  June  t,  18U.) 

BlBVICS  OH  OARNIsau— COIXATSRU.  ATTACK. 

Where  the  record  In  famishment  proceed- 
ings showed  that  the  garnishee  was  served  witb 
a  copy  of  the  writ  of  attachment  and  a  writtei. 
notice  not  to  pay  any  money  or  torn  over  an> 
property  In  his  hands  to  the  defendant  until  ac 
ordersa  bar  the  eoart.  and  the  suSolsDar  at  mft 
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serrlM  hm  ohBtlmgea  by  tta«  defenaBst,  and 
was  In  tb»  district  ooiut  held  soffioleDt  to  re- 
quire the  garoishee  to  answer,  and  snoh  gar- 
Qishee  did  answer,  under  the  order  of  the  oourt, 
held,  that  such  service  was  not  void,  and  ctinnot 
be  attacked  in  a  oollateral  proceeding.  Explain-. 
IngSSPao.  Kep.682.  * 
[SyUalnu  by  the  Courfc) 

On  rehear!  DSf. 

Pbr  Cubiam.  It  iB  urged  npon  the  mo- 
tion for  a  rehearing  In  tblB  case  that  the 
coart  failed  to  decicle  whether  or  not  the 
service  nt  proceee  upon  the  defendant  WUl- 
tam  J.  Dneker  In  tlie  case  of  G.  F.  Zl^ler 
T.  L.  C.  Pfaffenberger  was  aafflclent  to 
sire  the  coart  Jnriadlctlon  over  the  prop- 
erty claimed  to  have  been  attached  or 
garnlahed.  The  district  court  found  In  the 
case  of  Azman  v.  Dneker  that  Zlegler  bad 
a  lien  for  $565.06,  by  virtue  of  the  attach- 
ment and  garnlBbment  proceedings  insti- 
tuted In  the  ease  of  Zi(«ler  t.  Ffatfen- 
berger,  apon  the  note  BuecTon.  It  would 
aeem  from  the  reeord  that « trial  was  bad 
before  the  coart,  and  the  plalntitf  In  error 
In  tbts  case  was  given  a  Judgment  for  the 
balance  dae  on  the  note  executed  by  Duek- 
er  to  PfaRenberger,  after  deducting  the 
amount  of  Zi^ler's  lien,  cu:qulred  by  vir- 
tue of  the  attachment  and  garnlsbmoit 
proceedings.  We  stated  that  there  was 
■offlcient  In  the  record.  In  our  opinion,  to 
give  the  court  JuilBdlctlon.  Ttala  is  aa  far 
as  we  think  we  are  called  upon  to  go  In 
this  case.  Had  the  question  of  the  sulfl- 
dency  of  the  service,  raised  in  the  original 
case  of  Zlegler  v.  Pta  lien  berger,  been 
broagfat  to  this  court  by  proceedlDgs  In 
error,  wo  might  bare  beld  otnerwlse.  But 
the  gamlsbee  was  ordered  by  the  district 
court  to  appearand  answer,  after  the  suffl- 
clency  of  the  proceedings  bad  been  ques- 
tioned by  the  uriginal  defendant.  The 
garnishee  answered  without  objection, 
and  thus  waived  all  defects  to  the  procesa, 
unless  they  were  of  such  a  character  as  to 
render  the  proceedings  absolutely  void. 
The  Judgment  In  tbac  case  still  stands  un- 
challenged. 8  Amer  &  Eng.  Enc.  Law, 
1118.  The  return  of  the  sheriR  stated  that 
he  received  the  order  of  attachment  on  the 
12th  day  of  May,  1887,  and  served  the  same 
by  delivering  a  true  and  cei*titt.ed  copy  to 
William  Dneker,  with  a  written  notice 
not  to  pay  any  money  or  turn  over  any 
property  to  the  defendant  Pfaffenberger 
nntU  so  ordered  by  the  court.  There  may 
be  a  questlou  as  to  whether  this  return 
would  stand  a  contest  by  the  garnishee, 
but  we  do  not  think  It  Is  void,  and  hence 
cannot  be  attacked  In  a  collateral  pro- 
ceeding. We  are  aware  that  the  declslonB 
are  conflicting.  Some  states  have  held 
that  the  appearance  and  answer  of  a  gar- 
nishee waives  any  objection  that  might 
have  been  taken  to  the  notice.  Upon  this 

Eroposltlon,  see  Miller  v.  O'Bannun,  4 
ea,  398;  Carter  v.  Koshland,  12  Or.  493, 
8  Pac.  Rep.  550;  Lupton  v.  Moore,  101  Pa. 
Ut.  818;  PuUlam  v.  Aler,  15Grat.  54;  Rail- 
road Co.  r.  Taylor,  81  Ind.  25;  Trulttv. 
Grlffln,ei  HI.  27;  Beynolds  v.  CollinB,78 
Ala.  94;  and  Hinkley  v.  Water-Power  Co., 
B  Minn. 66,  (011.44.)  While  we  do  not  care 
to  go  to  the  extent  that  some  of  the  au- 
thoilUea  do  upon  the  queeUon  of  a  volunr. 


tary  appearance  by  the  gamlahee,  sttU  wa 
think  that  the  record  In  the  case  of  Zlegler 
V.  PfaRenberger  showed  that  the  service 
was  not  void.  The  district  court  held 
that  It  was  sufficient,  and  required  the 
garnishee  to  answer,  and  we  are  of  the 
opinion  that  the  service  upon  the  gar- 
nishee cannot  be  attacked  in  tblacase.  It 
Is  farther  anced  that  the  opinion  stated 
that  the  defendant  In  this  case  made  a 
special  appearance  for  tbe  purpose  ot  con- 
testing tbeJurlBdiction  of  thecourt  over  the 
subject-matter  of  the  action,  when  In  fact 
no  such  appearance  was  made  by  either 
the  defendant  or  plalntlH.  Tbe  language 
of  the  opinion  Is  not  subjent  to  (he  inter- 
pretation placed  upon  It  by  coDnsel.  The 
opinion  stated  that  tbe  defendant  made  a 
special  appearance  In  this  cane,  referring 
to  the  case  of  Zlegler  v.  Pfaffenberger, 
and  not  to  tbe  case  at  bar.  Tbe  motion 
tor  a  rehearing  will  be  overmled. 

HoBTON.  0.  J.  AU  of  tbe  papers,  plead- 
ings, and  notices  In  tbe  case  of  Zlegler  v. 
PfaRenberger  are  nut  before  ub,  or  at  least 
the  record  doea  not  ahow  they  are.  All 
presumptions  are  in  favor  of  the  rulings 
and  Judgment  of  the  district  court,  and 
therefore  I  cannot  Bay,  upon  the  record  as 
presented,  that  the  court  had  no  Jarsdle- 
tion  over  the  garnishee  from  tbe  date  of 
the  service  of  the  noUce.  Again,  It  does 
not  seem  to  me  that  Mr.  B.  Azman  pur- 
chased the  note  in  controversy  In  good 
faltb.  He  Is  a  colorable  owner  only,  not 
tbe  actual  bolder.  For  these  reasons  I 
concur  in  tbe  foregoing  order  denying  a 
rehearing. 

Yalkntinb,  J.  With  vpry  great  doubtii 
I  concur  In  overruling  the  motion  (or  a 
rehearing,  and  In  affirming  tbe  Judgment 
of  the  court  below. 

Johnston,  J.  I  concur  bi  tbe  resolt. 

 (46  Kan.  fiSl) 

CHICAaO,  K.  &  W.  R.  Co.  V.  O'CONNBLL. 
(Supreme  Court  c/  Ka/nsas.  June  6, 1891.) 
Personal  Injuries  —  Ezrhplaht  DAU&GEa. 
In  an  action  to  recover  damages  for  per- 
sonal  injuries,  where   there   is  no  testjmony 
showing  tbat  the  negltsrence  complained  of  is  so 
KToss  as  to  amount  to  wantonness,  and  do  will- 
ful or  malicious  acts  are  proven,  it  is  error  for 
the  trial  court  to  instruct  thu  Jury  that  "they 
are  at  liberty  to  award  what  are  termed  'exem- 
plary' or  'punitive'  damages;  tbat  la,  damages 
which  are  given,  not  on  account  of  any  special 
merit  in  plaintiff's  case  Justifying  the  same,  but 
as  a  wamtug  and  lesson  to  the  defendant,  to 
teach  it  greater  respect  and  care  fur  the  rights 
and  safety  of  others. "  The  case  of  Kallroad  Co. 
V.  Kier,  41  Kan.  ATI,  81  Pac  Rep.  770,  cited  ud 
followed. 
(Si/Uabua  by  Simptant  C.) 

Commissioners'  derision.  Error  from 
district  court,  Chase  county;  Fbane  Dos- 

TER,  Judge. 

Geo.  R.  Peck,  A.  A.  Bird,  and  C.  N.  Step- 
17-,  for  plaintiff  in  error.  Sdadden  Sroa*, 
for  ddtendant  in  error. 

SiupsoN,  C.  The  defendant  In  error 
brought  an  action  in  the  district  court  of 
Chase  county.  Kan.,  against  the  plaintiff 
lnerror,torecoverajudgmentlor  a  person. 
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al  iojury  to  hlmBcAt,  multlnff,  aa  he 
claimed,  tbrouRb  the  n^llgrace  of  plain- 
till  fu  error.  A  trial  was  bad  to  a  Jury, 
and  a  verdict  of  $700  retorned  In  favor  of 
defendant  In  error  tor  that  amonnt,  and 
costs,  and  this  proceeding  la  to  reverm 
tbafc  jadgtnent.  That  portion  of  plaia- 
tlft'B  petition  wblch  sets  oottbe  neffllfceDce 
claimed,  and  concerning  which  evldeDca 
was  oSered  at  the  trial,  reads  as  lullows: 
"That  ou  or  about  the  13th  day  of  Harcb, 
A.  D.18S8,tlie  said  defendant  was  engaged 
Id  the  dl^glnK  and  constructing  of  a  tank- 
well  for  its  business  near  Its  line  of  road, 
and  also  near  to  Its  roand-house  between 
Strong  City  and  Cottonwood  Falls,  In 
Chase  county,  Kan. ;  that  the  said  plain* 
tltt  was  In  the  employ  of  the  said  defend* 
ant  railroad  company  as  a  laborer,  among 
others,  at  said  time,  digging  in  said  well, 
and  dlllng  dirt  In  boxes  to  be  elevsted  out 
of  said  well;  that  said  defendant  had  the 
turnlunlnK.  ond  it  was  its  doty  to  furnish, 
all  the  appliances,  machinery,  structures, 
and  conveniences  In  and  about  the  dig- 
ging, constFud^on,  and  operation  of  said 
well;  that  over  the  top  of  said  well  there 
was  erected  a  scaffolding  attsched  to  piles 
driven  In  the  ground;  that,  between  the 
lour  cross-timbers  or  beams  that  consti- 
tuted the  frame  of  said  scaffolding,  there 
was  a  square  opening  through  wblch  the 
boxes  for  elevating  dirt  out  of  said  well 
ascended  and  descended;  that  on  the  tup 
of  the  frame  of  said  scaffolding  there  were 
two  upright  stiafts  or  pieces  of  timber  se- 
cured at  the  bottom  of  said  frame,  and 
Immediately  over  the  top  of  said  well; 
that  on  the  top  of  said  pieces  there  was  a 
cross-piece  of  timber,  to  which,  about  mid- 
way, was  attached  a  pulley,  through 
which  aald  pulley  and  another  one,  at- 
tach^ to  one  of  the  upright  shafts  or 
pieces  ol  timber  above  mentioned,  the 
rope  that  elevated  and  lowered  said  dirt 
boxes  paasing  Into  a  windlass  that  was 
operated  by  a  eteam-englne  that  was  sta- 
tioned near  said  well  (or  that  purpose, 
and  that  said  engine  was  operated  by  an 
engineer  by  the  name  of  Scott  Sharper; 
that,  as  fast  as  the  dirt  was  taken  out  of 
said  well  by  the  operation  of  aald  appli- 
ances, It  was  deposited  In  a  dirt-car  that 
wan  run  Immediately  over  the  top  of  the 
well  to  receive  said  dirt,  and  said  dirt  was 
conveyed  away  from  sold  well  In  Halddlrt- 
car,  and  upon  a  track  built  for  that  pur- 
pose, and  upon  which  said  car  ran;  that 
It  was  necerisury  for  the  reasonable  safety 
and  proper  security  of  the  plaintiff  herein, 
who  was  working  In  said  well,  that  said 
square  opening,  immediately  over  the  top 
ol  Haid  well,  be  kept  free  and  unimpeded, 
so  that  the  rope  should  be,  to  the  extent 
thereof,  free  and  ontrammeled  In  ite  oper- 
ation; that  said  defendant,  by  Its  agents 
and  so<-vantH.  acting  under  power  and  au- 
thority from  the  defendant,  did.  In  the  do- 
tnguf  Hald  things, carelessly  and  negligent- 
ly, and  without  reasonable  care  and  pru- 
dence in  the  premiseH,  place  three  heavy 
planks  or  boards,  lousely  and  insecurely 
fastened,  and  unsuitable  and  unfitted  and 
improperly  prepared  for  that  purpose,  up- 
on the  top  of  said  well,  upon  the  cross- 
beams aforesaid,  thereby  narrowing  said 
square  opening  so  that  the  rope  eonld 


easily  come  lo  contact  with  said  heary 
planks  or  boarda;  after  having  been  so 

placed  over  the  top  of  said  well,  were,  by, 
said  defendant,  Its  agents  and  servants 
aforesaid,  carelessly,  negligently  altered 
and  changed,  and  the  Inside  plank  was 
changed,  by  cutting  the  same  with  an  axe, 
so  that  a  narrow  and  Insufficient  portion 
thereof  only  extended  onto  the  frame  on 
either  end.  and  thereby  rendering  It  less 
seenre  and  more  dangerous,  hazardons, 
and  perilons;  and  said  defendant,  by  Its 
agents  and  servants  aforesaid,  did  negli- 
gently and  carelessly  suffer  the  said  planks 
or  boards  to  remala  unsecured,  and  uut 
of  repair,  and  each  and  all  of  said  boards 
or  planka  ao  careleaaly  and  n^tlgently 
placed  and  altered  aa  aforesaid,  and  anf- 
fered  to  remain  as  atoreaald,  were  each 
and  all  extra  Hazardous  and  dangerous  to 
the  life  and  limb  of  persons  working  la 
said  well.—all  of  which  was  well  known, 
at  all  times,  to  said  defendant,  and  Its 
agents  and  servants  aforesaid ;  that  while 
the  plaintiff  herein  was  engaged  in  work- 
ing In  said  well,  and  while  a  box  was  be- 
ing elevated  out  of  said  well  by  means  ot 
the  appliances  aforesaid,  said  rope  came 
In  contact  with  said  planks  or  boards  sit- 
nated  and  placed  as  aforesaid,  and,  with- 
out any  warning  or  signal  to  plaintiff  by 
said  defendant,  or  any  of  Its  servants  or 
agents,  and  by  the  force  nr  riolence  of  the 
contact,  hurled  one  of  said  heavy  planks 
or  boards  from  its  place  down  into  the 
well,  and  upon  the  said  plaintiff,  which 
plank  crushed,  wounded,  and  maimed  the 
hand  of  said  plaintiff,  breaking  and  dislo- 
cating the  bones  thereof;  that  the  placing 
of  the  planks  or  boards  hereinbefore  men- 
tioned, and  the  alteration  of  the  same  so 
as  to  render  them  leas  secaro  and  more 
dangerous,  and  the  allowing  of  the  aamo 
to  remain  In  the  condition  they  were  In  at 
the  time  of  the  injury  to  plaintiff,  were  un- 
known to  the  plulntitr.biit  was  known  by 
the  said  defendant.  Its  agents  and  serv- 
ants, as  aforesaid;  and  said  defendant.lts 
agents  and  eerrants  aa  aforesaid,  knew 
that  the  position  of  the  plaintiff  in  said 
well  was  extra  dangerous  and  hazardous 
to  his  life  and  limbs,  by  reason  of  said 
rope  coming  in  contact  with  said  plank, 
or  either  of  them,  and  throwing  the  same 
upon  said  plaintiff  in  said  well,  and  the 
same  could  nave  been  known  by  the  said 
defendant,  Its  agents  and  servants,  as 
aforesaid,  by  the  exercise  of  reasonable 
and  ordinary  care  In  the  premises;  that 
the  plaintiff's  work  In  digging  in  said  well 
and  filling  the  boxes  with  dirt  as  aluK- 
sald,  was  an  extrahazardous  and  danger- 
ous position,  and  required  great  diligence 
and  care  on  the  part  of  said  defendant  to 
guard  against  injury ;  that  the  placing  of 
said  planks  as  aforesaid,  and  the  altering 
of  the  same  as  aforesaid,  and  the  allowing 
the  same  to  be  out  of  repair  as  aforesaid, 
and  the  carelessness  and  negligence  of  de- 
fendant's engineer  as  aforesaid,  and  his 
incompetency,  caused  and  produced  plain- 
tiff's injuries  as  aforesaid."  To  this  peti- 
tion the  defendant  below  filed  an  answer 
contcdning  a  general  denial,  and  the  de- 
fense of  contributory  negligence,  and  up- 
on the  issues  ao  made  up  the  case  was 
tried. 
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The  deteodant  prepared  oertnla  Bpedal 
flDdlD«ii  of  tact  In  said  cause  to  snboilt 
to  tbe  Jury  fur  them  to  aoiiwer;  that, 
among  the  otheni,  thetollowins  occurred : 
"How  mucli,  II  anything,  do  you  allow 
plaintiff  as  exemplary  or  punitive  dam- 
ages? How  much  do  yon  allow  plaintiff 
tor  oiimpensatory  daniaKes?  What 
emuont,  II  any,  do  you  allow  plaintiff  for 
medical  and  surgical  care,~medlcal  attend- 
ance? And  thereupon,  when  Bald  defend- 
ant was  about  to  Hobmlt  said  questlona, 
and  the  court  had  approved  of  their  sub- 
lulsalun,  the  attorneys  for  plutntiff  and 
defendant  agreed  In  open  court  to  submit 
Raid  cauBe  to  the  Jury  without  argument, 
upon  consideration  that  said  special  ques- 
tions should  be  withdrawn,  which  condi- 
tion was  made  ny  plaintiff's  attorney ; 
which  agreement  was  made.  In  open  court, 
and  carried  into  effect  by  defendant's 
withdrawing  said  guestions;  and  there- 
upon said  cause  was  submitted  without 
argumcn  t  t<>  thejury.  Thereupon  the  Jnry 
retired  to  consider  of  their  verdict,  and 
that  afterwards,  and  un  tbe  28d  day  of 
June.  1888.  the  jury  retamed  into  court 
their  verdict,  which  Is  In  words  and 
llgureH  following,  to-wlt:  '  We.  the  jury 
inipanele<1  and  sworn  In  the  above-enti- 
tled ca»e,  du  upon  our  oaths  And  for  tbe 
plaintiff,  and  assess  tbe  amount  of  bis 
daniHResat  9700/" 

Tbe  material  facts  are  that  prior  to  tbe 
IStb  day  of  March.  1888.  tbe  plaintiff  In 
OTFor  dug  a  large  w^  at  its  round-house 
between  strong  City  and  Cottonwood 
Falls,  and  It  also  started  a  second  one. 
This  second  well  had  been  started  In  this 
way :  A  test  well  t>  feet  square,  and 
curbed  with  boards,  had  been  sunk  to  a 
depth  of  80  feet;  that  Is.  a  well  30  feet  In 
diameter,  having  tbls  teat  well  in  Its  cen- 
ter, was  started  by  digging  down  to  a 
depth  of  from  8  to  10  feet,  leaving  this  test 
well  in  the  center.  When  the  large  well 
was  sank  to  a  depth  of  from  8  to  10  feet, 
curbing  was  pat  around  the  Inside,  and 
then  4  piles,  each  40  feet  In  length,  were 
driven  down,  so  that  they  formed  a 
sqnare  that  was  12  feet  each  way,— that 
is,  from  each  pile  to  the  other  there  was  a 
distance  of  12  feet,  measured  In  any  direc- 
tion,— and  in  thecenter  of  tbls  square  was 
thetest  well.  ThPtopsof  these  piles,  when 
sunk  as  far  as  they  were  to  be  sunk,  were 
a  little  abovetbelevel  of  tbe  ground;  and, 
upon  tbe  tops  being  leveled  and  squared, 
B  crib  or  framework  of  timbers  was  placed 
thereon,  12 feet  square,  except  that  the  2 
timbers  running  enst  and  west  on  each 
Hide  extended  to  the  ground.  This  crib 
was  built  up  by  timbers  crossingeach  way 
on  top  of  the  first  heavy  timbers  to  a  dis- 
tance In  height  of  some  3  or4  feet.  On  the 
top  of  this  crib  were  placed  two  upright 
timbers  about  feet  high,  braced  on  each 
side  to  keep  tbem  upright,  and  another 
timber  was  placed  upon  the  top  of  these  2 
upright  timbers,  making  a  crnss-beam.  In 
the  center  of  which  was  fastened  a  pulley. 
This  pulley  was  directly  over  the  center 
of  the  large  well.  A  track  was  laid  from 
the  railroad  track  on  the  outside,  and 
tbe  same  gange  as  It,  north.  Dp  onto  this 
crib,  so  that  the  same  ran  from  the  south 
to  north  of  the  center  of  the  well  a  few 


teet.  AnenglBe  located  sonie  80  feet  to 
the  west  of  tbs  well  contained  a  drum  for 
the  purpose  of  winding  up  a  rope  running 
from  It  to  a  pulley  at  the  foot  of  one  of 
the  upright  posts,  and  from  such  pulley  to 
the  pulley  over  the  center  of  tbe  well,  on 
the  beam  across  these  upright  posts,  from 
whence  It  hung  down  with  an  Iron  hook 
over  the  exact  center  ol  tbe  large  well. 
There  were  8  dirt  boxes,  8  feet  square  and 
8  feet  deep,  which  were  made  with  mova- 
ble bottoms,  and  chains  running  from  the 
corners  to  a  common  center.  Into  which 
the  book  of  this  rope  wajs  fastened.  The 
scheme  was  this:  To  lower  these  three 
dirt  boxes,  and,  an  fast  as  one  miuld  be 
filled.  Che  hook  at  the  end  of  the  rope  run- 
ning over  tbe  pulley  on  tba  derrick  would 
be  fastened  to  the  chains  attached  to  the 
box,  and,  upon  a  signal  from  tbe  men  who 
attended  to  loading  tbe  box  and  fastening 
the  hook  to  it,  the  engine  In  the  engine- 
house  would  cause  the  drum  to  revolve, 
winding  the ropeup upon  It, andtbus caus- 
ing It  to  hoist  the  box  to  the  top  of  the 
opening  on  top  of  this  crib,  and  up  bigli 
enough  to  ran  a  dirt  wagon  or  bnggy  on 
this  railroad  track  under  it.  when  the  bot* 
torn  of  tbe  box  would  be  unfastened,  and 
the  dirt  would  drop  out  of  It  into  th*» 
wagon,  which  would  thsn  berundown  tbe 
track,  on  tbe  crib,  off  onto  tbe  railroad 
track.  Theopenlngthrougbwblohttaedlrt 
boxes  were  hoisted  waa4  feet  8  inches  wide, 
and  considerably  longer  north  and  south, 
making  a  hole  prubably4feet  8  inches  east 
and  west,  and  from  5  to  6  feet  north  and 
south.  The  top  of  this  crib,  outside  of  the 
bole,  was  planked  over.  On  the  north  end 
of  this  railway  track,  which  camefrom  ttie 
railroad  up  onto  this  crib,  were  3  planks, 
abont  a  foot  wide,  3  lacbesttalch,  and  from 
6  to  7  feet  long.  These  8  planks  were 
nailed  across  the  top  of  the  scantling  that 
held  the  track,  for  two  purpoaes,— one  to 
stop  the  dirt  wagon  or  buggy  from  going 
any  farther  north  when  it  was  run  up 
empty,  to  receive  the  dirt  from  the  dirt 
boxes;  and  the  other  to  prevent  the  dirt 
falling  out  of  this  dirt  wagon  from  falling 
back  Into  the  well,  this  dirt  wagon  being 
open  on  the  north  end. 

Tbe  day  before  the  injary  occun-ed.  up- 
on completion  of  the  crib  and  track,  the 
rubbish  and  stniTof  that  kind  had  been 
hauled  up  out  of  the  well  in  theso  dirt 
boxes,  and  on  the  morning  of  the  Injury 
they  bad  commenced  to  raise  the  dirt  out 
of  the  well  In  the  manner  described,  and 
had,  pri<)r  to  the  time  of  the  Injury,  hoist- 
ed up  from  three  to  five  boxes.  The  fore- 
man in  charge  of  the  work,  believing  that 
these  planks  spoken  about,  on  the  north 
end  of  the  railroad  track,  prevented  the 
dirt  wagon  or  buggy  from  running  far 
enough  to  the  north,  took  an  axe,  and 
either  chopped  *mt  a  piece  on  each  track  In 
the  first  plank  so  that  the  dirt  wagon 
could  go  further  to  the  north,  or  else  split 
off  a  part  of  the  first  or  south  plank,  to 
accomplish  the  same  purpose.  These 
planks  were  fastened  to  the  scantling  on 
which  the  track  was  laid  by  from  Ave  to 
seven  spikes  In  eacb  end.  It  was  claimed 
by  the  plaintiff  below  that  tbe  foreman 
spH  t  off  so  m  neb  uf  the  first  or  sonth  plank 
as  to  leave  tbe  remainder  held  by  one 
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spike  In  each  end.  Tromedlatel y  prior  to 
the  arcldtmt,  anil  after  this  plaiik  bad  been 
cut,  tbe  plaintiff  beluw  and  two  otber  em- 
ployes had  taken  an  empty  dirt  box,  and 
placed  It  on  tbe  north-west  elde  of  the 
well.outHideot  the  square  made  by  the  pil- 
ings, within  about  two  feet  from  the  out- 
side embankment,  and  bad  there  Hlled  it. 
This  box,  when  It  was  carried  to  the  place 
where  It  was  filled,  was  carried  by  plain- 
tiff and  bis  comrades,  and  had  the  rope 
hitched  to  it.  When  it  was  placed,  the 
rope  ran,  from  Its  connection  with  the 
box,  on  a  slant,  so  that  It  bound  on  this 
plank  that  bad  been  cot.  This  dirt  box 
when  filled  weighed  about  1,200  pounds. 
When  this  dirt  box  was  filled  the  plaintiff 
i^ave  the  signal  to  hoist  away,  and  took 
hold  of  the  Dox  to  steady  It.  As  the  en- 
gine started  and  the  rope  straightened 
out  It  throw  this  plank  that  had  been 
chopped  into,  up  into  the  air,  so  that  it 
fell  on  tbe  north  side  of  the  crib.  Into  tbe 
well,  striking  tbe  plaintiff  on  his  hand, 
breaking  two  or  three  of  tbe  bones;  and 
this  was  the  Injury  complained  of. 

On  the  part  of  tbe  plaintiff  below  It 
was  claimed  that  It  was  negligence  for 
the  foreman  to  have  chopped  Into  this 
plank  so  as  to  have  left  it  fastened  with 
any  lass  spikes  than  H  orglnaUy  bad  to 
hold  it  In  Its  position,  and  that  such  neg- 
ligence was  the  direct  ca  ase  of  plalntlR's 
Injury.  On  the  otber  hand,  the  defendaat 
claimed  that  plalntifi's  injury  was  solely 
and  entirely  caused  by  his  own  negligence, 
or  the  negligence  of  his  co-employes  com- 
bined. In  this:  That  It  was  never  intend- 
ed. In  putting  these  planks  down,  that  tbe 
rope  which  hoisted  tbebucket  should  ever 
bind  upon  or  come  In  contact  with  these 
planks  In  hoisting  the  bucket;  andthemen 
were  particularly  warned  and  cautioned 
not  to  set  the  bucket  so  far  to  one  aide  as 
to  have  the  rope  bind  upon  any  of  the 
timbers.  If  the  rope  hang  straight  down. 
It  Is  an  undisputed  tact  that  It  would  be 
from  S  to  S%  feet  from  It  to  this  plank.  If 
tbe  dirt  boxes  were  set  anywhere  Inside  of 
the  square  made  by  the  piling,  between  tbe 
piling  and  the  curbing  of  the  test  well,  the 
rope,  when  hitched  to  the  dirt  box,  would 
not  bind  or  rub  upon  this  plank  or  any  of 
the  timbers.  It  waanotexpected  orunder- 
Stood  that  theroi>e  would  catch  on  to  these 
planks,  and  they  were notputtherefor any 
purpose  of  that  kind.  Plaintiff's  Injury  was 
such  that,  under  ordinary  circumstances, 
he  would  be  expected  to  have  recovered 
from  such  injury  in  the  course  of  about 
three  months.  There  was  some  conflict 
In  the  evidence  as  to  the  warning  of  the 
foreman  to  tbe  men  not  to  set  tbe  buck- 
et HO  far  at  tbe  side  as  to  make  tbe  rope 
bind  upon  tbe  timbers,  but  tbe  preponder- 
ance ou  that  question  was  with  tbe  plain- 
tiff In  error.  Them  was  no  evidence  as 
to  the  value  of  the  attendance  of  a  physi- 
cian, or  as  to  his  charges,  or  as  to  the  tia- 
bllity  of  the  defendant  in  error  forhlsserv- 
Ices.  Prior  to  the  accident,  the  defendant 
was  receiving  abont  ¥1.55  per  day  tor  his 
labor.  The  accident  occurred  on  thelStb 
day  of  March,  1888,  and  the  cause  was 
tried  on  the  22d  day  of  June,  1SS8.  All 
three  of  the  surgeons  examined,  one  of 
whom  was  In  attendance  on  tbe  injured 


man,  testified  that  the  Injury  was  not 

f)ermanent.  Without  eommenting  at 
ength  on  the  facts,  we  are  of  the  opinion 
that  the  ease  was  not  properly  presented 
to  the  Jury  by  the  InatructiunH.  and  that 
there  was  material  errorcommltted  by  the 
trial  court  In  refusing  certain  InstrucUona 
asked  for  by  the  plaintiff  In  error.  No  in- 
struction was  given  respecting  the  harden 
of  proof,  and  one  that  fairly  stated  that 
tbe  burden  was  on  the  plaintiff  to  prove 
the  negligence  alleged  was  refused.  One 
contention  of  the  plaintiff  in  error  at  the 
trial  was  that  the  employeM,  embracing 
the  defendant  in  error,  were  several  times 
warned  of  tbe  danger  there  might  be  If 
they  set  the  backet  so  far  back  that  the 
rope  would  bind  upon  tbe  timber,  and,  as 
we  have  said,  there  was  conflicting  evi- 
dence about  it. 

The  defendant  tn  error  requested  tbe 
court  to  give  an  Instruction,  numbered  6 
in  the  record,  that  reads  as  follows:  "  The 
Jury  are  Instracted  that  If  the  plalntllf 
disregarded  any  warnings  orcaotlons giv- 
en to  him,  either  by  the  foreman  In  charge 
or  by  a  co-laborer,  and  that  the  disregard 
ol  such  warning  and  caution  in  any  way 
contributed  to  the  Injury  complained  of, 
that  then  in  such  case  the  plalntin  cannot 
recover."  This  was  refused,  and  no  no- 
tice taken  of  such  fact  by  any  inHtrnction 
given,  except  that  the  conrt  did  instmct 
the  Jury  that  "an  employe  la  bound  to 
obey  the  orders  of  the  person  placed  in  au- 
thority over  bim,  and,  if  he  disobeys,  and 
an  injury  results  to  bIm.  he  cannot  recov- 
er for  such  injury."  There  Is  nothing  In 
tbe  record  that  any  orders  had  been  dls- 
otieyed.  There  Is  evidence  that  a  caution 
or  warning  had  been  given  repeatedly  to 
the  men,  In  tbe  presence  and  bearing  of 
the  defendant  In  error,  about  tbn  danger 
attending  an  improper  location  of  the  dirt 
bucket.  This  warning  could  not  be  tort- 
ured Into  an  order,  and  the  defendant  in 
error's  failure  to  heed  it  into  a  dlaobedlenee. 
This  quMtlon  was  not  so  presented  by 
tbe  instructlona  that  the  Jury  could  com- 
prehend its  Import.  The  instructions  did 
not  notice  that  the  defendunt  In  error 
was  charged  with  contributory  negli- 
gence, and  that  there  was  some  evidence 
tending  to  prove  tbe  same.  Nu  defioi- 
tion  of  "contributory  negligence"  waa 
given  or  rule  stated  to  gnlde  the  Jury  on 
the  only  defense  made  by  tbe  plaintiff  in 
error.  A  special  Instruction  woe  request- 
ed by  the  defendant  In  error  which  fairly 
embodied  the  law  applicable  to  the  state 
of  facts  as  set  forth  In  the  record,  and  It 
would  have  been  better,  perhaps,  to  have 
also  slven  the  instruction  asked.  There 
are  other  instructions  given  that  are  snb- 
ject  to  grave  oritioism,  and  others  offered 
and  refused  that  ought  to  be  given, 
but  they  are  unimportant  when  com- 
pared t(i  this  instruction.  The  jury  were 
told  by  tbe  trlu.1  court  In  these  words: 
*If  you  believe  from  tbe  evidence  that  the 
negligence  of  tbe  defendant  waa  of  a  zrom 
and  recklras  character,  and  defendant's 
conduct  lacking  in  alt  elements  of  caution 
and  regard  for  tbe  safety  of  tbe  plaintiff, 
you  are  at  liberty  to  award  what  are 
termed  exemplary'  or  'punitive*  dam- 
ages; that  1b»  damages  which  are  j^ven 
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not  on  account  of  any  special  merit  In 
plaintiff's  casejaetlfylng  tbe  same,  but  as 
a  warning  and  ledson  to  tbe  defendant, 
to  teach  It  greater  respect  and  care  for  the 
righta  and  nafety  of  others.**  Mow,  we 
bare  searched  this  record  In  vain  to  find 
the  utterance  of  a  Mingle  witness,  or  the 
recitation  of  any  one  particular  tact, 
which  could,  by  fair  construction  or  Just 
Inference,  be  considered  as  tending  to  es- 
tablish wanton  negligence,  or  gross  or 
reckless  conduct,  npon  the  part  of  the 
servants  and  employes  of  the  railroad 
company.  There  is  absolutely  no  testi- 
mony to  warrant  sacb  an  Instractlon. 
For  this  alone,  if  there  were  no  other  rea- 
sons, this  case  must  be  reversed,  and  a 
new  trial  ordered.  Railroad  Co.  v.  Kler,  41 
Kan.  671,  21  Pac.  Rep.  770;  RHllroad  Co. 
V.  Cutter,  19  Kan.  83;  City  of  Parsons  v. 
Ldndsay,  26  Kan.  428:  Ballroad  Co.  v. 
Peavey,  29  Kan.  169.  It  is  recommended 
that  the  Judgment  be  rovraved,  and  the 
cause  remanded,  with  instmctlons  to 
grant  a  new  trial. 

Pbr  Curiam.  It  is  so  ordered,  all  the 
Justices  cunenrrlng. 


(40  Koa.  sm 

Sherman  Ckntrr  Town  Co.  v.  Fletcher. 

CSujwemc  Court  of  Kansas.    Jime  6,  1891.) 
Contracts  of  Cokpobatioh— Estoppil. 
A  corporation. Which  has  eojorod  tbe  bene- 
fits of  a  contract  cannot  claim  that  It  was  ultra 
vires  and  void. 

Error  from  district  court,  Sherman 
eonnty;  Louis  K.  Puatt,  Judge. 

B&rdy  &  StMtnjr.  for  plaintiff  In  error. 
J.  W.  Lewis,  for  defendant  In  error. 

Feb  Curiam.  Tbls  was  an  action 
brought  In  the  district  court  of  Sherman 
county  by  John  C.  Fletcher  against  the 
Sherman  Centw  Town  Company,  upon  a 
certain  contract  for  the  recovery  of  $2fM; 
and  the  plaintiff  recovering  that  amount 
in  the  district  court  with  interest  and 
costs,  the  Sherman  Center  Town  Com- 
pany then,  as  plaintiff  In  error,  brought 
tbe  case  to  this  conrt  for  review.  Every 
material  question  involved  In  this  case. we 
think,  has  already  in  effect  been  decided  by 
this  court  In  tbe  following  cases,  to- wit: 
Town  Co.  V.  Morris,  43  Kiin.  28a,  23  Pac. 
Rep.  669;  Town  Co.  v.  .Swigart,  43  Kan. 
292,  23  Pnc.  Rep.  569;  Town  Co.  v.  Russell. 
20  Pac.  Rep.  715,  (decided  by  this  court  on 
April  11, 1891.)  Upon  the  authority  of  tbe 
foregoing  cases  the  Judgment  of  xhe  court 
below  will  be  affirmed.  All  the  justices 
concurring. 

(«  Kan.  571) 

Caret  et  &L  v.  Reeves  et  al. 
(Supreme  Court  of  Kansas.   June  8, 1891.) 

BOOltS&aiBS  OP  StaTR~SKRTI<-K  BT  PCBLICATtOH 
— FOBECLOSCKR  OF  MOHTOAOE. 

1.  On  the  17th  day  of  January,  ISfil,  the  re- 
^on  of  country  known  as  "Piko'a  Peak"  was 
within  the  teiTitory  of  Kansas. 

2.  Where  an  affidavit  for  constructive  serv- 
ice by  publication,  filed  on  January  17,  1801, 
showed  upon  its  fare  that  tbe  defendant  resided 
within  the  region  of  country  known  as  "Pike's 
Peak"  at  the  time  that  the  action  was  commenced 
and  the  affldavlt  filed,  it  was  not  sufBcient  to 


give  the  district  court  Jurisdiction,  constructive 
or  otherwiB&  over  the  defendant,  upon  the 
ground  that  he  was  a  non-resident  of  the  terri- 
tory uf  Kansas.  Under  tbe  provisions  of  the 
Code  of  Civil  Frocedure  of  IWSd  a  plaintiff  could 
not  upon  such  as  affidavit  proceed  to  make  serv- 
ice by  publication,  and  the  district  court  bad  no 
Jnrisdictioa  to  foreclose  a  mortgage  in  such  a 
case  where  tbe  only  service  of  summons  was  by 
publication  upon  such  an  insuSlcieut  affidavit, 
and  no  personal  or  other  appearance  was  made 
by  the  defendant.  Comp.  Laws  16(1:2,  c.  ^ti,  tits. 
4,  5,  and  especially  sections  hi,  78,  79.  See,  al- 
so, tit.  II,  t  8is5,  of  the  same  chapter. 
fSyllaJius  by  the  CoutL) 

Error  from  superior  court,  Shawnee 
county;  W.  C.  Wbbb,  Judge. 

Carey  and  Brny  commenced  on  October 
26, 1SK3,  this  action  toquiet  title toaqnar- 
ter  section  of  land  in  Sbawuee  county. 
They  atle^ced  ownership  and  actual  pos- 
semsion.  The  claim  ot  title  of  each  side  Is 
set  out  In  tbe  special  findings  as  follows: 

Conclusions  ot  fact:  "First.  That  April 
26, 1859,  one  Jameti  McCamman  duly  en- 
tered and  paid  for  at  tlie  United  States 
land'Ottlce,  according  to  law,  the  south- 
east quarter  of  section  15,  township  18 
south,  o(  range  15  east,  in  Shawnee  coun- 
ty, Kansas.and  that  the  properofflcer  ex- 
ecutcd  and  delivered  to  said  McCamman  a 
duplicate  receipt  for  said  land  in  tbe  man- 
ner  provided  i)y  law,at  the  time  andplace 
aforesaid.  Second.  That  afterwards,  oji 
April  2H,  1S59,  the  said  James  McCamman 
executed  and  delivered  to  one  Reuben  H. 
Faruhani  his  certain  mortgage  In  writing 
for  the  pnrposeot  eecnrlng  the  payment  ol 
f 223.20  when  the  same  should  become  dua 
and  payable,  according  to  the  terms  ot  a 
certain  promissory  note  In  writing,  exe- 
cuted by  McCamman  to  said  Fambam. 
which  mortgage  described  the  following 
land,  to-wlt,  the  south-east  quarter  of 
section  15,  township  15,  range  15  east. 
Third.  That  afterwards,  on  January  17, 
18G1.  the  said  Reuben  H.  Farubam  filed  tals 
petition  as  plaintiff  In  the  clerk's  office  of 
the  district  court  of  Shawnee  county 
against  the  said  James  McCamman  as  de- 
fendant for  the  purpose  of  reforming  said 
mortgage  according  to  the  facts,  and  to 
foreclose  said  mortgage  upon  the  land 
now  in  cont-roversy  In  this  action,  and 
prayed  for  that  said  premises  might  be 
sola  for  the  payment  ot  the  principal  and 
Interest  of  said  note.  Fourth.  That  after- 
wards, on  17tli  day  of  January,  1861.  the 
said  Reuben  H.Furnham,  by  Wilson  Shan- 
non, bis  attorney,  for  the  purpose  of  se- 
curing service  of  summons  by  imhllcntlon 
in  said  action  to  foreclose  said  mortgage, 
filed  in  the  office  ol  the  clerk  of  the  district 
court  the  following  affidavit,  and  none 
other.  'Reuben  H.  Farnhom  vs.  James  Mc- 
Camman. Territory  of  Kansas,  Shawnee 
county.  District  court  slttinK  In  said 
(Miunty,  second  Jndfclal  district.  Wilson 
Shannon,  being  duly  sworn,  oeposetb  and 
sulth  that  ho  fa  the  attorney  of  record  for 
tbe  above-named  plaintiff  In  the  abore^- 
titlefl  cause;  that  the  said  plalutlff  la  a 
resident  of  tbe  state  of  New  York,  and  Is 
now  absent  from  bis  territory;  that  the 
said  plaintiff,  on  the  day  of  Janu- 
ary, A.  D.  1861.  Hied  In  said  court  a  peti- 
tion against  tbe  said  James  McCamman, 
defendant,  praying  that  certain  lands  alt- 
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uate  In  salrl  coanty  may  be  decreed  to  be 
aold  to  Batlfify  a  mortgage  given  by  the 
Bald  dHfendant  to  the  aald  plaintiff  to  se- 
cure the  pay  men  t  or  a  certain  eum  of  mon  ■ 
ey  therein  named;  and  that  the  said  de- 
fendant has  removed  from  the  said  coun- 
ty uf  Shawnee,  and  now  reeldea  In  that 
region  of  country  knownae  "Pikes Peak," 
and  that  service  of  a  siimmons  cannot 
be  made  on  the  said  defendant  within  this 
territory,  and  that  the  plaintiff  wishes  to 
obtain  a  service  on  said  defendant  by  pub- 
lication; and  further  tliis  afDant  snlth 
not.  [Signed]  Wilson  Shannon.  Sworn 
to  and  subscribed  before  me,  this  14th  day 
of  January.  A.  D.  1861.  M.  Q.  Farnhah, 
Notary  Fobllc.  [Seal.]  Filed  January  17, 
1861.  Ij.  McAbthub,  Clerk.  By  U.  McAr- 
THtiR,  D.  C  Fifth.  That  afterwards,  to- 
wlt.  October  9, 1861,  the  said  Reuben  H. 
Famham,  plaintiff  in  said  action,  filed  the 
following  notice  of  publication  and  proof 
of  pnbllratlon  in  said  action  in  the  clerk's 
office  of  said  court,  which  notice  of  publi- 
cation ip  in  worda  and  flgares  following: 
'Notice.  Jnmed  McCamman.  late  of  tlie 
county  of  Bbawnee  and  territory  of  Kan- 
sas, will  take  notice  that  Reuben  H.  Fnrn- 
faam  did  on  the  17th  day  of  Jannary.  A. 
D.1861,fl]e  his  petition  Inthedlstrict  court 
sitting  In  and  for  the  county  of  Shawnee, 
In  the  second  Judiclnldistrictand  territory 
of  Kansas,  against  the  said  James  Mc- 
Camman, defendant,  setting  forth  that 
the  said  James  McCamman  itave  a  mort- 
sage  to  said  plaintiff  on  the  south-east 
quarter  of  section  No.  15,  of  township  No. 
18,  of  range  No.  15  of  the  lands  subject  to 
entry  In  the  Pawnee  land  ditttrlct,  Kansas 
territory  ;  that  by  the  mutual  mistake  of 
the  partial  said  land  was  (^escribed  lusaid 
mortgaea  as  being  In  township  No.  16.  In- 
stead of  township  No.  13.  The  object  of 
said  mortgage  was  to  secure  the  puyraent 
of  f  ISO,  according  to  a  certain  notu  re- 
ferred to  In  said  mortgage.  Said  petition 
prays  that  said  mortgage  may  be  re- 
formed, and  eald  mistake  corrected,  and 
that  said  defendant  may  pay  said  sum  of 
money,  with  the  accruing  Interest  which 
la  now  claimed  to  be  due,  or  that  said 
premises  may  be  sold  to  pay  the  same. 
And  the  said  James  McCummnn  Is  notified 
that  he  In  requirefl  to  appear  and  answer 
said  petition  on  or  before  the  4th  day  of 
March,  A.  D.  1861,  or  the  same  will  be  tak- 
en as  confessed.  Kepbrn  H.  Farnbam. 
By  W11.BON  SnANNON,  Uls  Attorney.  At- 
test: L.  MrARTHUR,  Clerk  By  U.  Mc- 
AnTurR,D.  O.'  And  which  proof  of  publi- 
cation of  the  foregoing  notice  is  in  words 
and  figures  following:  'State  of  Kansas, 
county  of  Shawnee:  J.  F.  Cummlngs,  be- 
ing duly  sworn,  upon  oath  8u.rs  that  the 
notice  hereto  annexed  was  published  for 
seven  weelcs  in  Che  Topeka  Tribune,  a 
newspaper  published  and  printed  In  the 
city  of  Topeka,  county  of  Shawnee,  the 
first  publicutitm  being  made  on  the  19th 
of  January,  1S61 ;  the  2d,  January  26th, 
1861;  the  3d,  February  2d,lS61;  the  4th. 
February  9th,  1861;  the  5th,  February 
16th, 1841;  theeth, February  23d. 1861;  the 
7th,  April  2d,  1861.  and  further  saith  not. 
[Signed]  J.  F.  Cuuuingb.  Subscribed  In 
my  presence,  and  sworn  to  before  me,  this 
eth  day  of  October,  A.  D.  1861.  Jahu 


Fletchbb,  Clerk.  ByH.  McAbtbub,  D.  G, 
Printer's  tees,  flO.  Ffled  October  9, 1861. 
Jameb  Flbtchrb,  Clerk.  By  McArtbub, 
D.  C  Sixth.  That  January  17,  1861.  and 
for  some  time  previous  thereto,  tbe  said 
James  McCamman,  defendant  In  the  ac- 
tliin  commenced  by  said  Reuben  H.  Farn- 
bam for  the  purpose  of  foreclosing  said 
mortgage,  resided  In  the  town  of  Denver, 
then  situated  In  Arapahoe  county.  In  the 
territory  of  Kansas,  and  there  contlnned 
to  reside  until  after  the  29th  day  of  Janu- 
ary, 1861,  when  Kansas  became  a  state, 
and  said  town  of  Denver  was.  by  law.  ex- 
cluded from  said  boundaries.  Sereath. 
That  afterwards,  on  October  9, 1861,  at 
tbe  regnlar  term  of  said  district  court  be> 
gun  and  held  In  said  Shawnee  county,  tbe 
said  action  of  said  Reuben  H.  Farnham 
against  James  McCamman  for  the  fore- 
closure of  said  mortgage  came  regularly 
on  for  trial,  and  on  the  consideration  of 
said  court  there  was  found  to  be  due  to 
said  plaintiff.  Reuben  H.  Famham,  from 
said  defendant,  James  McCamman.  tlie 
sum  of  931M).^:  and  that  all  the  allega- 
tions In  said  plaintiff's  petition  were  true 
as  therein  stated,  and  a  decree  was  en- 
tered reforming  said  mortgage,  and  for 
the  sale  of  the  south-east  quarter  of  sec- 
tion 15,  township  IB.  range  15,  In  Shaw- 
nee county,  as  will  more  fully  appear  by 
a  copy  of  said  Judgment  and  decree  at- 
tached to  and  made  a  part  of  plain- 
tiff's petition  In  this  action.  Et/rbtb. 
That  nlterwards  anorderof  sale  In  pursu- 
ance tc)  paid  decree  was  issued  by  the  clerk 
of  said  court  to  the  sheriff  of  said  coun- 
ty, and  the  said  sheriff  of  Shawnee  coun- 
ty returned  said  order  of  sale,  showing  by 
his  said  return  indorsed  thereon  that  said 
sheriff  sold  said  real  estate  according  to 
law.  August  5, 186S,  to  said  Rentien  H. 
Farnbam.  and  said  return  Indorsed  on 
said  order  of  sate  having  been  afterwards 
examined  by  said  court,  and  the  court  be- 
ing satlRfled  on  examtnatioa  of  said  pro- 
ceedings that  said  sheriff  had  made  said 
sale  in  all  things  In  conformity  to  law, 
the  court  confirmed  said  sale,  and  ordered 
said  sheriff  to  make  and  deliver  a  sherifTs 
deed  for  said  premlaeu  to  the  said  pur- 
chaser, 8B  will  more  full.y  appear  by  ex- 
amination of  the  order  of  the  court  con- 
firming said  sheriff's  sale,  attached  to  and 
made  a  part  of  plalutiff's  petition  in  this 
action.  Ninth.  That  afterwards,  to-wit. 
the  Hflid  sheriff  executed  and  delivered  to 
said  Reuben  H.  Farnham  a  sherttTB  deed 
for  said  premises,  and  which  deed  Is  In 
form  and  substance  In  dneformot  law, 
and  said  sheriff's  deed  was  recorded  in 
the  office  of  the  reglHter  of  deeds  of  Shaw- 
nee county,  on   ,186-.    Tenth.  That 

afterwards,  to- wit,  *  *  *,  the  said 
Reuben  H.  Farnham  conveyed  said  prem- 
ises to  *  *  *  by  a  deed  of  convey- 
ance, and  the  defendantholds  title  to  said 
premlees  through  a  regular  claim  of  title 
from  Reuben  H.  Famham.  who  held  the 
same  by  virtue  of  said  sheriff's  deed,  un- 
less the  plaintiff's  title  Is  superior  to  de- 
fendant's title.  Eleventh.  That  no  aam- 
mons  was  served  on  said  James  KcGam- 
man  In  aald  action  by  the  sherilT  or  other 
officer  or  person,  nzcept  the  service  of  sum- 
mons by  publication  referred  to  In  conclu- 
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Bion  oT  fact  No.  6,  and  no  other  sfflflaTlt 
WHS  made  by  the  plaintiff,  Reuben  E. 
Farnhani,  or  any  one  In  his  behalf,  or  for 
him,  for  the  pnrpoeeot  procuring;  service 
of  BuminonB  by  publication,  except  the 
affidavit  of  Wtluun  Shannon,  copied  In 
conclusion  of  fact  No.  4.  Twelfth.  That 
no  other  affidavit  or  proof  ol  publication 
of  said  Hervlce  of  summons  by  publication 
was  riled  in  said  action  except  the  affida- 
vit ot  J.  F.  CummlngB,  copied  in  coiicUi- 
Blon  ot  fact  No.  5.  Thirteenth.  That  the 
Bald  Jamra  McCamman,  defendant  In  said 
action,  did  not  appear  to  Bald  action  in 

Jerson  or  by  attorney,  nor  did  the  Baid 
ames  McCamroan  know  that  said  ac- 
tion liad  been  commenced  in  the  Shawnee 
district  court  by  Reuben  H.  Farnham  for 
the  parpofre  of  foreclosing  said  mortgage 
for  more  than  ten  or  fifteen  years  after 
said  property  had  been  sold  b^  the  Bberlff 
under  said  decree  to  Renben  H.  Farnliam, 
and  durlnK  all  said  time,  from  January 
17,  1861,  until  after  the  conveyance  to  Cor- 
nelius Bray,  aa  stat«d  in  the  next  finding, 
ten  or  Ulteen  years  thereafter,  said  Mc- 
Camman had  no  knowledge  of  the  pend- 
ency of  said  action  In  said  court,  or  that 
said  premiaes  had  been  sold  by  the  sheriff 
and  parcfaased  by  Farnham.  Foarteenth. 
That  August  16, 18S1,  the  Raid  James  Mc- 
Camman sold  and  conveyed  said  premises, 
by  a  deed  of  conveyance,  to  the  plaintiff 
C.  Bray.  Fifteenth.  That  said  C.  Bray 
sold  and  conveyed  the  undivided  one-half 
of  said  premises,  by  a  deed  of  conv^ance, 
to  tbeplalntitl  Geo.  W.  Gary,  and  the  said 
Geo.  w.  Cary  and  C.  Bray  are  the  owners 
In  fee  ot  the  title  from  said  James  McCam- 
man, the  grantee  of  tliegovernmentof  the 
United  States,  for  eald  premises,  unlesB 
the  sheriff's  sale  made  In  |)ur8uanee  of  tne 
Judgment  made  by  the  consideration  ot 
the  coart  in  the  action  ot  the  said  Reuben 
U.  Farnham  against  Jamea  McCamman 
divested  the  said  James  McCamman  of  the 
title  to  Bald  premises  heretoforedeecrlbed. 
Sixteenth.  That  at  the  date  of  the  com- 
mencement ot  this  action  the  plaintiffs 
were  In  the  actual  possession  ot  said  prem- 
ises as  alleged  In  their  petition.  ISeyen- 
teenth.  That  prior  to  the  time  the  plaintiff 
went  into  tlie  possession  of  the  premises 
described  In  plaintHTs  petition  the  saJd 

ftremlses  were  vacant  and  unoccnpled 
and.  Eighteenth.  That  the  defendants 
have  paid  all  the  taxes  on  said  premises 
for  the  last  twelve  years.  Nineteenth. 
That  the  patent  Issued  by  the  government 
ot  the  United  States  to  James  McCamman 
for  the  Bouth^east  quarter  of  section  16, 
township  18  south,  of  range  15  east,  waB 
dated  June  1, 1860.  Twentieth.  That  nei- 
ther the  said  James  McCamman,  nor  the 
Bald  Reuben  H.  Farnham,  nor  any  subse- 
quent grantee  taking  nnder  Bald  sheriff's 
deed,  nor  either  of  the  defendants,  has  at 
anytime  been  a  resident  of  the  state  of 
Kansas  since  the  date  ot  Its  admission  as 
a  state. " 

The  following  are  the  legal  conclusions : 
"The  qnestlons  of  law  In  this  action  are: 
First.  Was  the  affidavit  ot  Wilson  Shan- 
non, filed  In  thecIerk'B  office  ot  the  district 
court  Jnnnary  17,  ISGl,  described  In  con- 
clusion of  fact  No.  4,  III  the  action  com- 
men<»d  by  Beoben  H.  Fnrnfaam  against 


said  James  McCamman, forthennrpose  ot 
reforming  and  foreclosing  the  mortgage 
hereinbefore  described,  sofilclent  In  law  to 
authorize  servlro  by  publication  in  said 
action  against  the  defendant,  James  Mc- 
Camman,under  section  79.Cod3  ol  Proced- 
ure 1859.  (Compiled  Laws  ot  1862,  c.  26?) 
Second.  Was  the  aflldavit  ot  J.T.  Cum- 
nitngs,  publisher  of  the  newspaper,  suffi- 
cient ill  law  to  show  that  the  publication 
notice  was  ninde  *alx  consecutive  weeks? ' 
as  required  by  law  in  such  actions?  Third, 
II  both  these  propositlonR  are  found  in  the 
affirmative,  then  the  plaintiffs  most  tall  in 
this  action.  Iteltherof  tbeseproposltlons 
are  solved  In  the  nexatlTe,  then  the  court 
did  not  have  Jurisdiction  to  decree  a  sale 
of  the  land  In  controversy  described  In 
plaintiffs' petition,  and  the  plaintiffs  are 
entitled  to  reeover  In  this  action.  Fourth. 
That  the  issue  of  law  is  against  the  plain- 
tiffs and  In  favor  ot  the  defendants. "  To 
the  conclusions  of  law  In  favor  ot  the  de- 
fendants and  against  the  plaintiffs  the 
plaintiffs  excepted,  and  bringthe  case  here. 

G.  C.  <:iemeaa,  for  plain  tlSs  In  error.  B. 
H.  Barrbi,  tor  delimdantB  in  error. 

HoRTON,  C.  3 .1  (after  ataUng  the  facta  aa 
above.)  The  United  States  Iseoed  a  pat- 
ent to  the  land  In  controversy  to  James 
McCamman  on  thelatdayot  June,  1860, 
and  the  findings  are  to  the  effect  that  the 
plaintiffs  are  the  owners  by  conveyances 
from  McCamman.  nnless  thejudgment  of 
October  9,  1861,  ot  Reuben  H.  Farnham 
agalUKt  James  McCammanand  thesale  ol 
the  land  thereunder  divested  McCamman 
of  bis  title.  When  this  case  was  here  be- 
fore, (Carey  v.  Reeves.  82  Kan.  718.  5  Pac. 
Rep.  22.)  Mr.  Justice  Valentine,  speaking 
for  the  court,  Bald:  "When  this  affidavit 
[for  publication  service]  was  filed.  Is  not 
shown.  It  Is  alleged  that  the  action  was 
commenced  on  Jannary  17. 1861,  and  the 
affidavit  Bhows  that  the  petition  was  Bled 

'on  the  day  of  January,  1H61;*  bnt 

there  ia  nothing  to  show  when  the  affida- 
vit was  In  fact  filed.  If  it  was  tiled  prior 
to  January  29. 1861,  the  region  ot  country 
known  as  'Pike's  Peak,'  or  a  portion 
thereof,  was  In  Kansas;  but  If  the  affida- 
vit was  filed  alter  January  29, 1861,  then 
snch  region  was  not  in  Kansas,  and  no 
part  thereof  was  In  Kansas.  •  •  *  We 
suppose  that  when  the  plaintiffs  In  this 
action  say  that  the  foreclosure  action 
was  commenced  on  January  17, 1861,  they 
mean  that  the  petition  was  filed  on  that 
day.  But  when  the  service  was  made  Is 
not  shown;  nor  la  It  shown  when  the 
Judgment  was  rendered.  It  may  have 
been  In  1861,  or  In  1H62.  or  In  some  subse- 
quent year.  We  cannot  say  that  the 
court  below  erred  In  deciding  against  the 
plaintiffs  In  this  particular."  At  the  lasi 
trial  it  was  shown,  and  the  court  express- 
ly fonnd,  that  the  affidavit  for  publication 
was  filed  on  the  17th  day  of  January,  liffil. 
This  was  while  Kansas  existed  as  a  terri- 
tory and  before  its  admission  aB  a  state 
into  the  Union.  It  was  also  shown,  and 
expressly  fonnd  at  the  last  triul,  that  on 
January  17, 1S61.  and  for  some  time  itre- 
vlons  thereto.  Jamea  McCamman  resided 
In  Denver,  and  within  the  territory  of 
Kansas,  and  continued  to  reside  there  aft- 
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er  the  29tb  of  Jannary,  1861,  wben  KansaA 
wan  admitted  as  u  Btate.  Tbe  former  de- 
cision u(  tlilB  court  iu  this  case  at  Its  July 
term,  l«i.S4,  (32  Kan.  718,  5  Pac.  Rep.  22.)  Is 
not  decisire  or  controlling,  becaase  the 
lacts  now  presented  In  the  record  are  ma- 
terially dlflerent  from  those  which  we 
considered  at  the  time  the  former  opinion 
was  handed  down.  The  aiHdavlt  Tor  pub- 
lication stated  that  the  defendant,  James 
Mcl'ammaii,  "has  removed  fromthcBaid 
county  ol  Shawnee,  and  now  resides  In 
that  region  ol  country  known  as  '  Pike's 
Peak.' and  that  service  of  summons  can- 
not be  made  on  him  within  this  terri- 
tory." At  the  time  that  Kansas  was  or- 
ganized as  a  territory  Its  western  bound- 
ary extended  "to  the  eastern  boundary  of 
the  territory  of  Utah,  on  the  summit  of 
theBocky  mountains."  We  mast  takejo- 
dlclal  notice  of  where  "the  region  of  coun- 
try known  as  '  Pike*8  Peak ' "  existed  on 
the  17th  of  January,  1861.  State  v.Telsse- 
dre,  30  Kan.  476,  2  Pac.  Rep.  650;  State  v. 
BaJdwln,  36  Kan.  1,  12  Pac.  Rep.  ai8; 
Railroad  (^o.  r.  Surge,  40  Kan.  736,  21 
Pac.  Rep.  5S9.  Llpplncott's  Prononoclng 
Gazetteer  of  the  World,  (published  in 
1856,)  referring  to  Kansas,  said:  "It  is  a 
territory  of  the  United  States  of  America, 
formed  by  an  act  of  congress  pasHed  May. 
1854.  lying  between  37°  and  40°  N.  lat.,ana 
between  about  94°  SO'  and  107''  W.  Ion. 
About  100  miles  uf  the  W.  portion  lies  be- 
tween 38°  and  40°  N.lat.  It  is  bounded  on 
the  N.  by  Nebraska  Territory;  E.*  by  the 
states  of  MlBsourl  and  Arkansas;  S.,  by 
Indian  Territory  and  Kew  Mexico;  and 
W.,  by  New  Mexico  and  Utah.  This  ter- 
ritory Is  about  630  miles  In  length  from  E. 
to  W..  and  208  In  its  widest,  and  139  In  Its 
W.  part.  Including  an  area  of  nearly  114,- 
7^8  square  miles.  The  Rocky  mountains 
separate  It  from  Utah,  and  the  Missouri 
river  forma  a  aniall  part  of  the  N.  E. 
boundary."  The  New  American  Cyclo- 
P£ed1a  (volume  10,  p.  103, published  In  1800) 
described  KansasasfoUows:  "It  isaterrl- 
tory  of  the  United  States.  lying  between 
lat.  37°  and  40°  N.  and  long.  94"  40'  and 
106°  50'  W.,  bounded  N.  by  the  territory  of 
Nebraska,  E.  by  the  state  of  Missouri,  8. 
by  the  Indian  Territory  and  New  Mexico, 
and  W.  by  New  Mexico  and  Utah.  With 
the  exception  of  the  N.  E.  corner  of  the 
territory,  where  the  boundary  line  fol- 
lows the  irregular  course  of  the  Missouri 
river.  Its  shape  is  that  of  a  parallelogram 
as  far  W.  as  long.  103°.  The  boundary 
then  follows  this  meridian  N.  to  lat.  38°, 
and  runs  W.  along  that  parallel  to  long. 
106°  60';  thence  N.  to  about  lat.  39**  20', 
E.  to  long.  105°  40',  and  finally  N.  again 
until  it  iseets  the  Nebraska  frontier. 
Length,  E.  and  W.,  55U  M. ;  breadth,  E.  of 
long.  103°.  208  M. ;  W.  of  that  line,  189  M. ; 
area,  114,798  Hq.  M."  The  Encyclopedia 
Britannlc8,(vtilume23.  p.479<).)  in  deHcrib- 
iag  the  Rocky  mountains,  says :  "  Gray's 
peak  (14.341  feet)  Is  the  highest  point  in  this 
range,  (the  front,  or  Colorado  range.) 
but.  although  on  the  continental  divide. 
It  is  too  far  west  to  be  visible  from  tlie 
plains.  This  divide,  which  separates  the 
Atlantic  water  from  those  of  the  Pacific, 
follows  the  front  range  as  far  as  Gray's 
peak,  where  it  la  deflected  westward  for 


20  miles  to  the  Sa  watch  range,  which  It 
follows  for  about  75  mites.  Iu  this  deflex- 
ion the  divide  puBseH  between  Middle  and 
South  parks,  the  lowest  pass  in  this  part 
being  that  called  the  'Tennessee/  (10,418 
feet,)  which  leads  from  the  head  of  the  Ar- 
kansas to  the  Grand  River  branch  of  the 
Colorado.  The  Sawatch  range  is  one  of 
the  highest  and  best  marked  chains  in  the 
Rocky  mountains.  It  lies  westof  the  head 
ol  the  Arkansas;  and  Its  dominating 
peaks,  along  the  whole  range,  exceed  14,- 
W>0  feet.  The  most  northerly  of  these,  the 
Mountain  of  the  Holy  Cross,  (14.176  feet.) 
was  so  named  on  account  ol  the  existence 
on  its  eastern  flank  of  a  lai^  snow-field 
lying  in  two  ravines  which  intersect  each 
other  at  right  angles,  in  the  form  of  a 
cross,  and  which  iu  summer  Is  coaspisa- 
ouely  visible  from  a  great  distance.  The 
highest  point  Is  Mount  Harvard,  (14.3ni 
feet.)  and  the  passes  range  from  12,000  to 
13,000  feet.  The  continental  divide  follows 
the  Sawatch  range  to  Its  southern  enil.  In 
lat.  88°  20*,  and  then  runs  in  a  south-west- 
erly direction  lor  about  75  milcH,  overa 
high  region  withont  any  distinctly  marked 
range.  Here  It  turns,  and,  running  sontli- 
eastt'rly,  follows  the  crest  of  the  San  Juan 
range,  which  at  many  points  rises  above 
13,000  feet."  Not  only  as  a  matter  of  fact  Is 
the  summit  of  the  Rocky  mountains  (the 
western  boundary  of  the  territory  of 
Kansas)  a  long  distance  weft  of  Pike's 
Peak,  but  It  was  so  generally  mentioned 
In  the  gasetteera,  geographies,  and  en- 
cycloptedlas  in  general  use  In  1861. 
Therefore  **  the  region  of  country  known 
as  'Pike's  Peak'"  on  the  17th  of  Jannary, 
1861.  and  until  Kansas  was  admitted  into 
the  Union,  on  January  29,1861,  was  within 
the  territory  of  Kansas,  and  generally 
known  to  be  within  the  territory  of  Kan- 
sas. The  affidavit  for  service  by  publica- 
tion showed  upon  Its  face  that  James  Mc- 
Camman  bad  removed  from  the  county  of 
Shawnee  and  resided  "in  the  region  of 
country  known  us 'Pike's  Peak.'"  That 
region  was  within,  not  without,  the  terri- 
tory  of  Kansas  at  the  date  of  the  fiUng  of 
this  affidavit:  therefore  McCamman  was 
not  a  non-resident  of  the  territory  ol 
Kansas  at  the  time  the  service  by  publica- 
tion was  made;  thereforeauch  pabllcation 
was  void,— that  is.  It  was  invalid  as  a 
constructive  service,  because  the  aflidavit 
for  publication  atllrmatWely  showed  that 
the  defendant  resided  within  the  territory 
of  Kansas,  and  it  was  not  stated  that  he 
had  departed  fr»»m  the  territory  or  the 
county  of  his  residence  with  the  Intent  to 
delay  or  defraud  his  creditors,  or  to  avoid 
the  service  of  a  summons,  or  to  keep  him- 
self concealed.  It  has  already  been  decid- 
ed by  this  court  that  it  cannot  be  shown 
In  a  collateral  attack  that  the  affidavit 
for  publication  Is  untrue.  Ogden  v.  Wal- 
ters. 12  Kan.  282;  Rowe  v.  Palmer.  29 
Kan.  337:  Carey  v.  Reeves,  32  Kan.  718.  6 
Pac.  Rep.  22,  but  that  Is  not  this  case. 
In  this  case  the  aflidavit  is  insufficient  up- 
on its  face.  It  does  not  state  facta  to  no- 
thorize  any  publication  service;  therefure 
no  personal  or  constructive  service  was 
ever  had  upon  McCamman  prior  to  the 
rendition  of  the  Judgment  against  him  on 
theStb  day  of  October,  1S61,  Cump.  Laws, 
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c.  36,  tit.  4,  B,  SS  62,  78,  79.  See.  also,  title 
11.  §  385,  same  chapter.  Upon  the  flodinga 
of  fact  tbe  Jndgmeat  mast  be  reversed, 
and  tliecaase  remanded  with  direction  to 
the  district  court  to  render  Judgment  lor 
the  plaintiffs  and  against  the  defendants. 
This  direction  will  not  prevent  tbe  defend- 
ants from  recovering  any  taxes  paid  hy 
them,  if  any  have  been  paid,  while  the 
land  has  been  Id  eontroreny  In  any  of  the 
courts  of  this  state.  Seas.  Laws  1876,  e. 
84,  S  149.  par.  7U04,  Oen.  St.  1889:  Wood 
T.  Gruble,  31  Kan.  69, 1  i*ao.  Bep.  277.  AU 
tbe  justlCHS  concurring. 


(«  Ran.  BSD) 

Boss  T.  Htxoh, 
(Supreme  Court  of  Komacu.  Jme  6^  1801.) 
lUuoious  PBOMOvmHr— pBOBiaui  CAinB. 

The  findine  of  an  examining  magistrate 
that  **aa  ofleoae  bad  been  committed,  and  Uiat 
Uiore  was  probable  cause  to  bflllevd  toe  defend- 
ant guilty  thereof, "  Is  only  prima  facte  evidence 
of  probable  cause,  in  an  action  for  malicious 
prosecution  brought  by  such  detendutt  against 
tbe  prosecuting  witness. 
iSyUa2nu  by  SimpBon,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Bourbon  eoonty ;  C.  O. 
French.  Judge. 

Jiulett  &  Fletcher  and  Cory  &  Balbert* 
for  plaintiff  in  error.  HUl  A  CbenanJt,  for 
dtdendant  la  error. 

SiuPBON,  C.  On  tbe  ITtb  day  of  Janu- 
ary, 1887,  Hlxon  filed  an  affidavit  before  a 
Justice  of  the  peace  in  Bourbon  county, 
charging  Bobs  with  having  mixed  certain 
poison  with  a  quantity  of  flour,  with  the 
Intent  and  for  the  purpose  ut  causing  the 
death  of  certain  persona.  Upon  said  com- 
plaint a  warrant  was  issued,  and  Rosa 
was  arrested.  A  preliminary  trial  wa» 
bad  on  the  4th  of  February  before  the  Jus- 
tice who  Issued  the  warrant.  At  the  pre- 
Umlnary  examination  12  wltnessee  were 
examined  for  tbe  state,  and  7  for  tbe  de- 
fendant. Alter  tbo  bearing  of  all  the  evi- 
dence, the  Jnsttce  bonnd  Rosa  to  appear  at 
the  district  court  and  answer  the  chaf^e. 
He  failed  to  give  bond,  and  waa  com- 
mitted tu  jail.  The  finding  of  the  Justice 
was  as  follows:  "After  bearing  tbe  evi- 
dence, I  find  that  said  offense  has  been 
committed,  and  that  there  Is  probable 
cause  to  believe  tbedefendant  guilty  there- 
of. "  Ross  wns  In  Jail  from  the  17th  day  of 
January,  1887,  until  May  2,  1887.  On  tbe 
latter  date,  the  district  court  of  Bourbon 
county  being  in  session,  tbe  county  attor- 
uey  filed  a  statement  showing  cause  for 
non-proseciitlon,and  lioaa  was  discharged. 
On  the  8th  day  of  August,  1887,  be  com- 
menced tbta  action  for  mallciona  prosecu- 
tion against  James  Hlxon,  tbe  prosecut- 
ing witnesa.  Trial  was  had  at  tbe  May 
term,  1888.  The  plaintiff  In  error  offered 
evidence  showing  the  proceedings  before 
the  Justice  of  the  peace  on  tbe  criminal 
charge,  and  tending  to  prove  every  mate- 
rial all^atlon  In  aucb  an  action.  When 
the  plaintiff  rested,  tbe  defendant  Hlxoo 
IntrodQced  a  large  nnmber  of  witnesses, 
when  be  was  interrupted  by  tbe  court. 
Tbe  trial  waa  stopped,  and  a  verdict  was 
urdared  fur  the  duendaot.  Tbe  jury  re- 


turned a  verdict  for  the  defendant,  and  a 
motion  for  a  new  trial  was  overruled. 
The  record  Itaetf  discloses  no  reason  for 
tl>e  ruling  of  the  court,  but  counsel  agreed 
that  tbe  reason  assigned  by  tbe  trial  court 
was  that  the  examlal:]!?  magistrate  bad 
made  a  finding  of  probable  cause,  and 
that  such  finding  was  cmcluslve  upon 
that  question.  It  ia  further  claimed  by 
counael  for  the  defendant  In  error  that  the 
trial  court  ugade  tbe  further  statement: 
"That,  as  the  petition  docs  not  charge 
fraud  or  undue  means  in  obtaining  tbe 
finding  of  probable  cause  by  the  magis- 
trate, the  same  cannot  be  attaclced."  Tbe 
Bole  question  discussed  In  the  oral  argu- 
ment of  counsel  ford^endant  In  error,  and 
tbe  briefH  on  botbsldea.lB  asto  the  weight 
to  be  given  to  tbe  finding  of  the  examin- 
ing magistrate  as  to  whether  it  la  prltoA 
facie  or  conclusive  on  the  question  of  prob- 
able cause,  and  whether  or  not,  In  either 
case,  the  finding  must  be  attacked  for 
fraud  or  undue  means  by  proper  aUega- 
tlons  in  the  petition. 

1.  In  the  case  of  Sweeney  ▼.  Pemey,  40 
Kan.  102, 19  Pac.  Rep.  838.  this  court  Inci- 
dentally noticed  the  confilct  in  authorities 
as  to  whether  or  not  proof  of  arrest,  com- 
mittal and  Indictment  is  prima  facie  proof 
of  probable  cause;  and  thecase  of  BIcord 
V.  Railroad  Co.,  16  Nev.  167,  waa  cited  on 
one  side,  and  that  of  Womack  v.  Circle,  29 
Orat.  19^2,  on  the  other.  The  question  in 
this  case  im  elosedy  allied  to  thin  contro- 
versy, but  authorities  cannot  be  tound  on 
both  aides  of  this  (juestlou.  In  tbe  case  of 
Bauer  v.  Clay,  8  Kan.  585.  Justice  Val&n- 
TiNB,  says:  "The  proof  showing  tbst  tbe 
Justice  ordered  that  Clay  should  be  bound 
over  tor  his  appearance  at  court,  or,  in 
default  of  ball,  that  he  should  be  commit- 
ted to  the  county  Jail,  is  only  piitOH  Ao/e, 
and  not  conclnslve,  evidence  of  probable 
cause."  The  cases  of  Ash  v.  Marlow,  20 
Ohio,  119,  and  Ewing  v.  Sanford.  19  Ala. 
605,  are  cited  In  support.  Tbe  force  of  thla 
decision  is  sought  to  be  destroyed  by 
counsd  for  defendant  In  error  by  an  as- 
sertion that  it  Is  dietam.  It  la  sometlmea 
difflenlt  t<i  draw  the  tine  between  what  la 
authoritative  and  what  is  not  In  a  judi- 
cial opinion.  The  report  of  the  case  does 
not  give  either  tbe  pleadings,  the  assign- 
ment of  errors,  or  the  briefs,  but  it  is  evi- 
dent that  tbe  question  was  necessarily  in- 
volved in  the  rulings  of  tbe  trial  court; 
and  thla  court  thought  it  necessary  to 
give  tbia  aa  one  of  the  reasons  for  affirm- 
ance of  tbe  Judgment  below,  because.  It 
counsel  for  defendant  In  error  are  now 
right  In  their  contention,  Clay  had  no 
cause  ofactitm,  and  the  case  was  decided 
wrongfully  in  both  tbe  trial  and  the  ap- 
pellate courts.  However  the  rule  may  ba 
in  cases  In  which  the  maglBtrates  have  Ju- 
risdiction to  hear  and  pasajudgmtiot,  we 
are  satisfied  that  the  case  of  Bauer  v.  Clay 
states  the  true  rule  In  cases  in  which  the 
magistrates  have  only  power  to  bind 
over.  This  rule  is  upheld  by  the  cases  of 
Ash  V.  Marlow,  20  Ohio.  119;  Ewlngv. 
Sanford.  19  Ala.  605;  Balefgh  v.  Cook,  60 
Tex.  438:  Ricord  v.  Railroad  Co.,  15  Nev. 
167:  Hale  v.  Boylen,  22  W.  Va.  234;  Bacon 
V.  Towne,  4  Cush.  217;  Spalding  v.  Lowe, 
66  Mich.  S66,  23  N.  W.  Rep.  46;  Oanea  r. 
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RaHmaa  Co.,  Si  Cal.  140;  Dlemer  Her^ 
ber,  7S  Cal.  2H7. 17  Pac.  Rep.  205.  These  are 
all  exprefM  adJudicatlonB  on  that  partlcu- 
larqiieetlon  In  one  of  these  cases, decided 
In  IKNo,  beliiff  that  of  Spalding  v.  Lowe, 
66  Mich.  .%6.  23  N.  W.  Rep.  46.  the  defend- 
ant reqaeated  the  trial  court  to  Instruct 
the  ]nry  as  follows:  "It  appears  from  the 
proois  In  this  case  that  an  examination 
was  had  npon  the  eharfce  made  against 
Bpaiding,  and  that  thejantlce  upon  such 
examination  determined  that  this  offense 
charged  against  Spalding  had  been  cum- 
mltted.  and  that  there  was  probable 
cause  to  belteTe  said  Spalding  gutltj 
thereof.  This  was  a  judicial  determina- 
tion the  Justice  was  authorized  to  make, 
and  unletis  Ruch  action  and  determination 
of  the  Justice  was  corrupt  or  eolluslve,  or 
was  wrongfully  procured  bythedefendant 
herein,  it  is  final  as  to  the  question  of 
probable  cause,  and  your  verdict  should 
Se  for  the  defendant. "  The  trial  court  re- 
laaed  to  au  Instruct  the  Jury,  aod  thisn- 
fusa!  was  assigned  as  errorln  the  supreme 
eourt,  but  that  court  say,  (page  872,  56 
Mich.,  and  page  49.  33  N.  W.  Rep.:)  "No 
authority  has  been  proiluced  In  support 
of  It,  and  we  think  none  exists.**  We 
have  been  unable  tu  find  a  reported  case 
In  which  the  rule  la  held  aa  claimed  by 
counsel  for  defendant  In  error.  There  are 
cases  that  so  hold  when  the  magistrate 
baa  power  to  render  a  Judgment  of  coo- 
vlctlan.   How  much  weight  as  proof  of 

f»robahIe  caune  shnll  be  attrtbated  to  the 
udgment  of  a  court  In  an  origlunl  action, 
when  subsequently  reversed  for  error.  Is 
elaborately  discussed  by  the  supreme 
court  of  the  United  States  in  the  case  of 
Crescent  City  Live-Stock  Co.  v.  Butchers' 
Union,  etc.,  Co..  120  C.  S  141,  7  Sup.  Ct. 
Bep.  472.— a  case  much  relied  on  by  coun- 
sel for  defendant  la  error.  To  nur  mind, 
however,  the  distinction  between  tliat 
case  ami  the  one  at  bar  is  plain  and  dis- 
tinct. If  the  maclfltrate  in  Bourbon 
county  had  possessed  the  statutory  power 
to  hear  the  evidence  and  determine  the 
guilt  or  innocence  of  the  defendant,  and 
to  punish  by  fine  and  Impriflfmment  it 
guilt  was  found,  then  his  finding  and 
Judgment  would  come  within  the  rule  es- 
tablisbed  by  th  at  case  to  be  the  law  of  the 
land.  The  question  In  this  case  Is  how 
much  weight,  as  proof  of  probable  cause, 
shall  be  attributed  to  the  finding  of  an  ex- 
amining magistrate  that  "an  offense  had 
been  committed,  and  that  there  Is  proba- 
ble QHW  to  belle\"e  the  defendant  guilty 
thereof.'  when  the  defendant  Is  subse- 
quently discharged,  the  prosecution 
i^cainst  him  confessedly  ended,  and  he  has 
Instituted  a  suit  For  malldous  prosecution 
against  the  complaining  witness.  In  the 
one  case  there  Is  a  solemn  Judgment  ren- 
dered by  a  court  having  full  und  complete 
Jurisdiction  both  of  the  parties  and  sub- 
ject-matter, binding  on  all  until  reversed 
on  appeal  or  error.  In  the  other  case 
there  Is  a  finding.  In  effect,  that  sufficient 
facts  have  been  developed  that  Jnstltles  a 
magistrate  In  sending  the  parties  before  a 
court  competent  to  ultimately  deal  with 
the  question  of  guilt  or  Innocence.  AKaiu, 
while  a  conviction  is  generally  conclusive 
of  probable  cause,  yet  it  may  be  over- 


come by  a  staowlnff  tliat  It  was  procured 
by  fraud,  undue  means,  or  the  false  testi- 
mony of  the  prosecution.  Womack  v. 
Circle. 3»0rat.  192;  Olson  v.Neal,  63  Iowa, 
214, 18  N.  W.  Bep.  868;  Cloon  v.  Gerry,  IS 
(jray,  201;  Whitney  v.  Peckham,  15  Mass. 
343;  Peck  v.  Chouteau,  91  Mo.  138,  8  8.  W. 
Bep.  677;  Bowman  v.  Brown,  S2  Iowa, 
487. 8  N.  W.  Bep.  609;  Palmer  v.  Avery.  41 
Barb.  290;  BIchey  v.  McBean.  17  III.  68; 
Paytion  v.  Caswell,  22  Me.  212;  Herman 
V.  BrookerhuB,  8  Watts,  240;  Jones  v. 
KIrkaey,  10  Aia.  839.  In  such  a  case  the 
petition  In  the  action  for  mallciona  prose- 
cation  mast  directly  attack  the  Judgment 
of  con  victlon.  or  It  will  be  sulctdal.  It  ia 
therefore  unimportant  whether  the  worda 
uued  by  the  court  lu  Bauer  v.  Clay  are 
dicta  orauthorltative  In  that  case,  as  they 
express  ihe  law  as  universally  held  by  all 
courts  of  last  resort  that  have  spoken  on 
this  subject.  It  follows  that  the  other 
suggestion  of  counsel,  that  the  findluK  of 
the  magistrate  must  be  directly  attacked 
In  the  petition  for  fraud  or  undue  meana. 
Is  without  force;  because,  as  that  finding 
Is  only  primit  facie,  all  that  Is  necessary 
for  the  plaintiff  to  do  to  win  Is  to  over- 
throw It  by  a  preponderance  of  evidence. 
It  can  be  fairly  said  that  there  was  evi- 
dence submitted  at  the  trial  by  the  plain- 
tiff In  error,  v  ther  than  the  transcript  ot 
the  proceedings  before  the  examining 
magistrate,  bearing  upon  the  question  of 
probable  cause,  which  the  court  below 
permitted  to  go  to  the  Jury,  from  which 
they  might  have  found  that  the  prla,a 
/"ac/e  case  made  by  the  magistrate's  find 
ing  was  overcome.  It  is  recommended 
that  the  Judgment  of  the  district  court  of 
Bourbon  county  be  reveraed,  and  the 
cause  remanded,  with  Instractloas  to 
grant  a  new  trial. 

PekCubiau.  It  Is  so  ordered;  all  the 
jvstlcra  concurring. 


(40  Kan.  SOI) 

Bbbd  t.  Statb  ex  re/.  Hbrtlein. 
{Supreme  Court  qT  Kamaa.  June  6. 1891.) 
Bi.aTARt>i— Credibilitt  or  WmiBSSBs. 
An  tnstmction,  In  a  bastardy  case,  wblch 
informs  the  jury  tint  the  Interests  of  ihe  mother 
of  the  ohila  and  the  defendant  in  the  case  are 
not  eqtial;  tbat  the  mother  Is  a  mere  witness 
for  the  state  in  a  proceeding  tocompel  the  fotber 
of  the  child  to  contribute  to  its  support,  wbile 
the  defendaat  haa  a  direct  pecanlary  interest  in 
the  result  of  the  proceeduig:  and  also  states 
that  "the  defendant!  being  liable  to  be  charfced 
with  such  support,  Is  directly  interested  In  the 
result,  wbllo  the  mother  haa  no  anch  interest,* 
— does  not  oorrectly  state  the  interests  of  tho 
mother  and  reputed  father  of  the  child  in  the  re- 
sult of  such  pcooeeding,  and  is  therefore  etro- 
neous. 

(jSyllainia  by  Strmig,  O.) 

Commissioners'  decision.  Error  from 
distrU-t  ccinrt,  Finney  county;  A.  J.  Ab- 
bott, .ludge. 

O.  L.  Miller  and  A.  J,  Hosktnson,  for 
plaintiff  In  error.  H,  F.  Afjuon,  for  de- 
fendant In  error. 

Btrano,  C.  This  was  an  action  for  bas* 
tardy,  trird  In  ttie  district  court  of  Finney 
county  on  i^ptember  4, 18tj8,  bctfore  the 
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eonrt  and  a  lory,  resalf log  Sn  a  verdict 
and  a  Jndgnient  tnat  the  defendant.  Gull- 
ford  J.  Beed,  was  thefatberof  tiie  bastartl 
child  of  Barbara  Hertleln.  There  are  a 
lance  number  of  errant  asHlKned,  but  as 
this  conrt  Is  of  the  opinion  that  the  ]u(Jk- 
ment  of  the  dlHtrlet  conrt  muRt  be  re- 
Termed,  becaose  of  error  in  the  Instructtone 
of  the  trial  court,  the  other  errors,  the 
eauMfor  many  of  which  will  not  exist  tu 
connection  with  another  trial  of  the  case, 
need  not  now  he  considered.  The  ln«trui*- 
tlon  compIalntMl  of  reads  as  foilows : 
"Ton  are  instructed  that,  under  the  law, 
theinterestsof  the  mother  of  the  child  and 
of  thedefendant  lu  this  suit  are  nut  equal. 
The  mother  Is  a  mere  witness  for  the 
state  In  a  proceeding  to  compel  the  father 
of  her  child  to  contribute  to  its  support, 
and  so  save  the  public  from  the  espeuse 
of  HostaininK  it,  while  the  defendant  has  a 
direct  pecuniary  interest  In  the  result  of 
the  proceeding.  The  defendant,  belof;  lia- 
ble to  be  charged  with  such  support,  is 
directly  interested  in  the  result,  while  the 
mother  has  no  such  Interest.  These  facts 
may  be  conrtderecl  by  the  Jury  In  weigrh- 
ing  their  testimony."  This  Inetruetlon 
Is  faulty  In  several  respects.  It  states 
that  the  mother  has  no  pecuniary  Interest 
In  the  support  of  her  child.  This  state- 
ment could  only  have  been  made  by  the 
trial  cnnrt  upon  the  asanmptlon  that  the 
mother  of  a  bastard  child  ta  In  no  way 
respuneible,  under  the  law,  for  the  sup- 
port of  such  child.  This  ie  not  the  law. 
under  the  law,  the  mother  of  an  Illegiti- 
mate child  Ifc  all  the  while  known,  and  Is  at 
all  times,  at  least  during  Its  Infancy,  lia- 
ble for  Its  sup[K)rt,  while  the  father  uf 
Boch  child  is  unknown  nntll  ascertained  by 
Jadlelal  proceedings,  unless  he  acknowl- 
edges Its  paternity ;  and  tbereforetae  Is  lia- 
ble only  when  Che  paternity  of  the  child  la 
acknowledieed  by  him,  or  it  is  estuhllHhed 
by  Judicial  Inquiry ;  end,  when  the  pttteml- 
ty  of  the  child  Is  efrtabllsbed  by  the  judg- 
ment of  the  conrt,  tue  law  does  not  relieve 
themother  from  liability  for  thesnpport  of 
her  child,  bnt  compels  the  father,  thus  as- 
certained, to  contribute  his  share  to  the 
sopport  of  such  child.  The  mother  roust 
still  do  her  part  towards  caring  for  and 
BQpportlng  her  child.  And,  again,  so  far 
as  the  Judicial  inquiry  Is  concerned,  the 
mother,  who,  under  the  luw,  must  aloue 
support  her  Illegitimate  child,  unless  its 

Saternlty  Is  ascertatnvd  by  anch  Inquiry, 
B8  an  Interest  in  the  result  of  the  pro- 
ceeding, to  the  tall  extent  of  the  contribu- 
tion the  conrt  requires  the  accused,  If 
found  to  be  the  fattier  of  her  child,  to 
make  towards  Its  support;  and  that  Is 
the  measure  also  of  the  pecuniary  interest 
the  accused  has  in  the  inquiry.  It  fol- 
lows, therefore,  that  the  pecuniary  Inter- 
est of  the  mother  of  the  Illegitimate  child 
In  this  case,  and  that  of  the  reputed  fa- 
ther, were  not  ho  unlike  upon  the  trial  as 
the  district  court  seemed  to  think  when 
the  above  instruction  was  given.  The 
court  says,  in  the  Instruction  given : 
"The  mother  Is  a  mere  witness  in  a  pro- 
cwdlng  to  compel  tbe  father  of  her  child 
to  contribute  to  its  support."  This  In- 
Btructlfin  Is  also  faulty  In  this:  that  It 
comes  ton  near  telling  the  Jury  that  the  J 


accused  Ih  tbe  father  of  the  child.  The  In- 
struction does  not  say.  to  compel  the  re- 
puted father  of  Iier  child,  or  the  alleged 
father  uf  her  child,  to  contribute  to  its 
support,  but  it  says,  "to  compel  the  fa- 
ther of  hpr  child  to  no  contriltutfi. "  Some 
qualifying  word  should  have  accom- 
panied the  word  "father"  In  this  part  of 
the  InHtructfun.  This  instruction  does 
not  correctly  state  the  rule  In  relation  to 
the  interests  of  the  mother  of  an  Illegiti- 
mate child  and  the  reputed  father  thereof. 
In  an  Inquiry  to  ascertHin  whether  the  ac- 
cu»t!d  is  the  father  of  such  child,  and  It  is 
faulty  In  the  other  respect,  as  pointed 
out,  and  it  Ih  therefore  erroneous.  We  also 
think  the  error  prejudicial  to  the  substan- 
tial rights  of  the  plaintiff  In  error.  It  1b 
therefore  reeommended  that  the  Judgment 
of  the  district  conrt  be  reversed,  aud  the 
canse  remanded  for  a  new  trial. 

PbbCdriam.  It  Is  so  ordered;  all  the 
Justices  concurring. 

~~~~  .  («  XUL  ffl) 

STBWART  €t  ml.  SCUI.I.T. 

(Supreme  Court  of  KansoB.  June  6, 1891.) 
Sbttino  Abidb  Dbvadlt^Tebms. 
Where  a  defendant  applies  to  have  a  JuAg- 
meat  wbich  was  rendered  without  other  service 
Oian  by  publication  opened  up,  and  that  be  be 
permitted  to  make  a  defense,  he  may,  ip  the  dis- 
cretion of  the  court,  be  required  to  pay  all  costs 
before  his  applicatioD  will  be  granted;  butaform- 
al  offer,  by  answer  or  otherwise,  to  pay  costs 
is  Qot  a  prereguiaita  to  the  hearing  or  granting 
of  the  application. 
(Sullabua  bu  tfye  GovrL ) 

Error  from  district  court,  Sedgwick 
county;  0.  Bgku,  Judge. 

HtillowelU  Hume  &  Gordon,  for  plaln- 
ttffs  in  error.  J,  V.  Dougherty,  for  defend- 
ant in  error. 

Johnston,  J.  This  is  a  proceeding  to 
reverse  a  mling  of  the  district  court  of 
iSedgwick  county  opening  up  a  Judgment 
rendered  May  12, 18K7,  qnletlng  title  to  two 
lots  In  the  city  of  Wichita.  Tbe  Judgment 
was  rendered  wlthont  other  serrlce  than 
by  publication,  and  the  defendant  made 
an  application,  under  section  77  of  the 
Code,  to  have  the  judgment  opened,  and 
to  be  let  In  to  defend,  and  he  supported  his 
application  by  an  affidavit  setting  forth 
the  nature  of  bis  title  to  the  lots;  that  at 
all  times  daring  the  pendency  of  the  action 
be  was  a  reBident  of  Washington  Terri- 
tory, and  absent  from  Kansas,  and  that 
he  had  no  actual  notice  of  the  commence- 
ment or  pendency  of  tlie  action;  and,  fur- 
ther, that  he  had  paid  the  taxes  asRessed 
on  tbe  property  ever  since  he  bad  acquired 
title  thereto.  He  also  preBcnted  a  full  an- 
swer to  the  petition  of  the  plaintiffs,  deny- 
ing every  allegation  therein  except  that 
of  posseHBlon  by  plaintiffs,  alleging  that 
he  was  the  exclutilve  owner  of  tbe  legal 
and  equitable  estate  In  the  property  In 
controversy, and  entitled  to  its  immediate 
poBseKsIon.  Due  notlt-e  of  the  application 
and  the  hearing  thereon  was  given  on 
February  28.  1S88.  An  order  was  made 
vacating  aud  opening  up  the  Judgment, 
and  purmlttlng  the  defendant  to  nla  blB 
answer  to  tbe  plaintiff's  petition.  Snbga* 
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queutly  the  CBiuse  came  on  tor  AdbI  trial, 
iHid  judgment  was  giran  dltimissing  the 
plaintirfs'  action  to  quiet  title,  and  ad- 
Judging  that  Martin  Scully  waj>  the  own- 
in- uud  entitled  to  the  immediate  posaes- 
Hiun  or  the  real  estate.  The  ualy  objection 
to  the  regularity  of  the  proceedings  In 
opeufng  up  the  Judgment  is  that  the  de- 
fendant failed  to  proffer  payment  ol  costs 
in  tlie  answer  which  ho  filed.  The  objec- 
tion cannot  be  sustaine<l.  I^eltber  the 
proffer  nor  the  payment  of  coats  is  Indis- 
pensable to  the  opening  up  of  a  Judgment 
under  the  provUiuue  of  section  77  of  the 
<^ril  Code.  Notice  of  the  application, 
proul  by  affidavit  to  the  eatlatactlon  ol 
the  court  that  there  was  no  actual  notice 
of  the  action  and  time  to  appear  to  make 
a  defense,  and  presentation  of  a.  full  de- 
fense to  the  petition,  are  prerequtsitea.but 
costs  are  not  to  be  paid  uuless  the  court 
bearing  the  appUcatloo  reqiilres  payment. 
Sattertee  t.  Orabb.  38  Kan.  234, 16  Pac. 
Itep.  475,  Is  cited  as  aastaialDK  the  elalm  of 
the  plainttlfs;  but.  while  the  language  of 
the  opinion  may  give  some  reason  for  the 
claim,  It  was  not  intended  to  hold  that 
the  offer  to  pay  costs  wits  a  prerequisite 
to  the  hearing  and  determination  of  the 
application.  We  cannot  add  to  the  statu- 
tory reqalrement,  which  only  requires  the 
applicant  to  "pay  all  costs  If  the  court  re- 
quire them  to  be  paid. "  Even  If  a  formal 
offer  to  pay  costa  was  nivessary,  it  would 
be  immaterial  in  the  present  case :  for  It  is 
conceded  that  the  court  may  in  its  discre- 
tion open  tbe  Judgment,  and  permit  tlie 
defendant  to  come  in  and  make  a  defense 
without  the  payment  of  costs;  and.  this 
having  been  done,  the  matter  of  a  prelim- 
inary offer  Is  now  of  little  consequence. 
The  court  hilars  such  an  application  after 
notice  upon  tbe  atGdavlt  of  the  applicant 
and  any  counter-affidavits  that  may  be 
filed,  and,  If  it  appears  that  tlie  Judgment 
was  rendered  without  other  service  than 
by  pubUeatlon  In  a  newspaper,  and  that 
the  answer  or  defense  presented  Is  u  auffi* 
fiient  one,  determines  that  It  shall  be 
opened,  and  also  whether,  under  the  cir- 
cumstances, the  applicant  should  be  re- 
quired to  pay  costs  as  a  condition  of 
granting  tlie  relief  usked.  Tbe  court  does 
not  au(]  cannot  well  determine  whether 
the  payment  of  costs  tihouid  be  required 
as  a  condition  precedent  tu  the  opening  of 
a  Judgment  until  the  hearing  of  the  appli- 
cation is  had  and  the  facts  in  tbe  case  are 
developed.  If  it  was  shown  that  the  ap- 
plicant had  nu  notice  whatever  of  the 
commencement  or  pendency  of  the  action, 
and  had  a  good  defense  thereto,  and  that  he 
had  promptly  and  wlthuutdelay  presented 
hla  application  to  the  conrt  upon  learning 
of  the  rendition  of  the  Judgment,  tliere 
would  be  little  reason  for  tbe  court  to  re- 
quire tbe  payment  of  costs.  On  the  other 
hand,  if  it  should  appear  that  he  had  de- 
Inyed  in  presenting  the  application  after 
learning  of  the  Judgment,  or  If  it  was 
doubtful  whether  or  not  he  had  a  snSi- 
cient  defense,  the  court  might  then  be  jos- 
tlfled  In  requiring  the  payment  of  costs. 
An  offer  to  pay  costs,  however,  need  not 
be  made  until  It  has  been  determined  that 
payment  will  be  required.  It  payment  Is 
rofinlred,  the  defendant  cannot  proceed 


nntll  It  Is  made;  but.  It  no  such  condition 
is  Imposed,  then  an  offer  Is  useless.  Under 
the  Code,  Che  payment  of  costs  before  the 
opening  of  a  Judgment  rests  in  the  discre- 
tion of  the  court,  and,  in  the  exercise  of 
that  discretion,  tbe  court  In  the  present 
case  has  not  required  thepaymentof  ctwts 
as  a  prerequisite  to  tbe  opening  of  the 
Judgment;  and  hence  the  objection  of  the 
plaintiffs  must  be  overruled.  Jodgmeot 
affirmed.  All  the  Jastices  concurring. 

(46  Kan.  MM) 
Edwakds  V.  Van  Patten. 

(Supreme  Court  of  Kansas.   June  6, 1891.) 

LbASB— iMFKOVEMBXTa  BT  TbHANT  —  VALU1.TIOX. 

Where  a  luDdlord  asrees  with  bis  tenant 
to  porcbase  from  him  at  the  expiration  of  his 
lease,  which  ts  to  run  abont  two  years,  at  its 
value  or  worth  at  that  time,  an  addition  or  flxtore 
to  the  leaoed  house,  to  be  attached  by  the  ten- 
ant, tbe  value  or  worth  of  the  addition  or  fixture 
is  not  to  be  estimated  from  the  cost  thereof,  and 
its  depreciation  from  use  or  lapse  of  time  after 
its  erection. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  irinney  eoon- 
ty:  A.  J.  Abbott,  Judge. 

1^',  R.  Hopkina  and  A.  J.  BosklasoD,  for 
plalntlfl  in  error.  Morgan,  l,uwrance  & 
Mmsob,  tor  defendant  In  error. 

HoBTON,  C.  J.  On  the  8th  day  of  April. 
1885,  J.  8.  Edwards  leased  to  A.  H.  Van 
Patten  a  house  in  Ganlen  City,  In  thlsstate. 
for  tbe  term  of  two  years.  It  was  subse- 
quently agreed  in  writing  l>etween  these 
parties  that  Van  Patten  should  put  op  a 
small  addition  on  the  south  side  of  tbe 
house,  tbe  addition  to  be  12x:!8  feet.  At 
tbe  expiration  of  tbe  lease,  Edwards  was 
to  purchase  from  Van  Patten  the  building 
or  addition  at  what  it  might  be  worth 
at  that  time.  In  accordance  with  the 
written  agreement.  Van  Patten  construct- 
ed tbe  addition,  and,  at  tbe  expiration  o( 
his  lease,  demanded  payment  therefor, 
cialmlog  that  It  was  worth  fCJUU.  Ed- 
wards offered  f  100.  hut  refused  to  pay  any 
more.  Then  Van  Pattea  brought  his  ac- 
tion against  Edwards  to  recoverthe value 
of  the  building  or  addition  on  the  8th  day 
of  April,  1887,  the  date  of  the  expiration  of 
the  lease.  Trial  before  tbe  court,  with  a 
Jury.  Tbe  Jury  retunied  avsrdict  in  favor 
of  Van  Patten  for  $170.  Edwards  except- 
ed, and  brings  the  case  here.  Dpon  tbe 
trial,  Van  Patten  was  permitted  to  prove 
tbe  cost  of  the  building  or  addltiun.  which 
was  erected  in  the  summer  of  1885.  The 
euat  was  $3j}0.  During  the  examination 
ol  the  witnesses,  tbe  district  judge  said: 
"  Under  thla  contract,  the  theory  of  the 
court  Is  that  It  ought  to  be  proven  what 
it  cost  to  construct  this  building,  and 
then  the  reasonable  deterioration  of  the 
value.  whetRer  from  use  or  abuse.  It 
does  not  seem  to  the  court  proper  that 
general  deterluratloa  or  Increase  in  value 
of  real  estate  In  Garden  City  would  be 
proper  estimate  (of  value  or  worth)  la 
thla  case. "  Tbe  court  also  Instructed  the 
Jury  that,  "in  determining  such  Talue. 
you  have  a  right  to  consider  the  proper 
cost  thereof,  and  tbe  depreciation  In  value 
consequent  upon  use  and  lapse  of  time 
after  it  was  completed."    All  of  this  is 
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complained  of.  The  question  of  fact  for 
theiury  to  paan  apon  was  what  thebuild- 
\nx  or  addition  wa?  worth  on  the  Stb  day 
of  April,  1887.  WUdpsbps  who  wure  ac- 
quainted with  such  buildings,  and  knew 
th^r  market  value,  conld  hare  testified 
thereto;  but  it  wa«  erroneous  to  Intro- 
duce evidence  sliowinsr  the  actual  coat  of 
this  particular  bulldlns  or  addition  In  the 
summer  of  ISS5.  Edwards  was  to  pay  the 
value  or  worth  uf  the  building  oradditlon 
on  the  8th  day  of  April,  18S7,  not  the  orlK- 
Inal  coHt  of  the  bulldlnff.k'sa  deterioration 
from  use  or  abUMe.  If  witnesses)  who  were 
acquainted  with  the  cost  of  sucli  bnild- 
iofn  In  Garden  Oty,  bad  teetlfled  to  the 
Ijrenerai  cost  of  putting  up  such  an  addi- 
tion, this  mlKbt  have  been  some  evidence 
which  the  Jury  could  have  properly  con- 
sidered in  arriving  at  the  value  or  worth 
of  the  addition  on  the  Stb  of  April.  1887; 
but  the  coat  of  this  particular  bulldlas  in 
1886  was  not  the  true  or  fair  baaia  of  Its 
value  or  worth  on  the  8th  day  of  April, 
1887.  The  Judgment  of  the  district  court 
will  be  reverseil,  and  the  cause  remanded 
for  a  new  trial.  All  the  jaaticea  concur- 
ring. 

(it  Kan.  SM) 

Herndon  t.  Kansas,  N.  &  D.  Rt.  Co. 
{Supreme  Court  qf  Kaimxt.  June  0, 1891.) 
'  Shirbnt  DoMAnf—OBsntcctioM  or  Stbbbt— Cok- 

PBNSATIOM. 

The  mie  announced  in  Railway  Co.  v. 
Mahler,  45  Kan.  — ,  36  Pac.  Rep.  32,  in  regard 
to  the  right  of  an  abutting  lot-owner  to  recover 
damages  for  the  obstruction  of  a  street  hv  the 
location  of  a  railroad  thereon  In  front  of  his 
premises,  followed. 
{SyUabua  by  the  Court. 

Error  from  district  court,  Linn  county ; 
C.  O.  French.  Judge. 

W.  W.  Padfcett  and  John  H.  Cnin,  for 
plaintiff  in  error.  £.  F.  (Fjuv,  lor  detend- 
aut  in  error. 

Johnston,  J.  The  plaintiff  owns  a  home 
on  Muiberry  street,  in  Blue  Mound,  and 
the  defendant,  with  the  permission  of  the 
city,  built  its  line  of  railroad  along  the 
street,  and  In  front  of  the  plaintiff's  home. 
She  brought  this  a<ftlon  againat  the  rail- 
way company  to  recover  f 450  as  damages 
fur  the  allied  obstruction  of  the  street, 
claiming  that  the  company  bad  built  a 
main  and  side  tracic  In  such  a  way  as  to 
take  up  the  whole  of  the  street,  and  leav- 
ing the  plaintiff  no  means  of  ^ress  or  In- 
greea  from  and  to  her  home,  except 
through  the  alley  In  the  rear  thereof.  It 
appears,  however, that  the  railroad  trucicii 
were  laid  upon  the  street  In  pursuance  of 
an  ordinance  enacted  by  the  city,  and  in 
compliance  with  its  terms.  Instead  of  occu- 
pying the  entire  street.  It  appears  that  the 
street  1b  80  feet  wide,  and  that  exclusive  of 
that  portion  reserved  forsidewallis  it  is  70 
feet  wide.  It  isalso  shown  that  the  nearest 
railroad  track  Is  34  feet  from  thestreetltne 
of  the  plaintlR's  property,  which  affords 
abnndant  room  for  ingreas  and  egress  to 
and  from  her  premises.  The  road  Is  built 
in  a  worltman-IIke  manner,  and.  although 
there  is  some  contention  that  the  laying 
of  a  side  track  was  without  anyanthorlty 
from  the  city,  an  examination  o(  the  ordl* 


nance  granting  the  right  of  way  over  the 
street  dlHcloses  that  there  Is  authority  for 
both  a  main  and  side  track.  The  case, 
therefore,  falls  within  the  rule  stated  in 
Jlailwny  Co.  v.  Mahler,  45  Kan.  — .  26 
Pac.  Rep.  22,  and  other  authorities  there 
cited,  that,  "to  entitle  an  abutting  lot- 
owner  to  recov«r  damages  for  locating  a 
line  of  railroad,  under  the  aucborit}  of  the 
city  couucil.  In  one  of  the  streets  of  a  city, 
there  must  be  a  practical  obstruction  of 
the  sti-eet  in  front  of  his  premises,  so  as  to 
virtually  deprive  him  of  Ingress  to  and 
egress  from  his  property. "  Following 
these  dHilslons,  we  must  give  a  Judgment 
of  affirmance    Ail  the  justices  concurring. 

Habdkbtt  y.  Baix. 

(5upreme  court  of  fonwu.  June  6, 1891.) 
Seccritt  for  Costs— Povebtt  AvriDAViT. 
Whore  a  plaintiff,  in  1888,  commenced  an 
action  in  the  district  court  of  the  couuty  of  hi» 
residence,  and  gave  a  bond  for  costs  under  sec- 
tion 1,  c.  lai,  Sess.  Laws  1876,  (aecUon  581,  Civil 
Code;  Oen.  St.  1886,)  and  subsequently,  while 
continuing  to  be  such  a  resident,  filed  a  poverty 
affidavit,  and  alao  deposited  C1&,  la  lieu  of  all  se- 
curity for  coats,  he  cannot  be  required,  upon  the 
motion  of  the  defendant,  under  the  provisions  of 
section  581  of  the  Civil  Code,  to  give  additional 
security. 

{Syltabut  by  the  Court.) 

Brror  from  district  court,  XJncoln  coun- 
ty ;  S.  O.  Hinds,  .Tudge. 

Garver  &  Bonti,  for  plaintiff  in  «rror. 
A.  H.  ElUs,  for  defendant  In  error. 

HoBToN.G.  J.  On  the  5th  day  of  l>ecem- 
ber,  1883,  David  Hardeaty  commenced  bts 
action  against  Volney  Ball  In  the  dlatrtct 
court  of  Lincoln  county  to  recover  iam- 
ages  alleged  to  have  been  sustained  by 
reason  of  the  erection  of  a  mill-dam  by 
Ball  below  tiie  mill  and  dam  of  Hardesty. 
thereby  backing  the  water  upon  the  lat- 
ter's  mill.  Hardesty  resided  In  Jjiucoln 
county,  and  filed  a  bond  for  costs.  He  baa 
continued  to  reside  In  that  county.  The 
action  was  tried  at  the  March  term  of  the 
court  for  1884,  and  resulted  in  a  disa- 
greement of  thejury.  Another  trial  was 
had  In  October,  1884,  with  like  reeult.  At 
the  March  term,  1885,  the  action  was 
again  tried  before  the  court  with  a  Jury, 
resulting  In  a  verdict  and  Judgment  In  fa- 
vor of  Hardesty,  which  verdict,  on  motion 
of  the  defendant,  was  set  aside,  and  a 
new  trial  granted.  A  fourth  trial  was 
bad  In  October,  1885,  in  which  a  verdict 
was  again  returned  In  favor  of  Hardesty, 
and  Judgment  rendered  in  his  favor.  Thia 
Judgment  was  reversed  by  this  court,  and 
the  case  remanded  for  a  new  trial.  Ball 
V.  Hardesty,  38  Kan.  540,  16  Pac.  Rep.  808. 
On  the  return  of  the  case  to  the  district 
court,  the  defendant  on  May  14,  1888, 
made  a  motion  to  require  the  plaintiff  to 
elveaddltlonal  security  turcosts.  Thecosts 
then  amountedto  $1,^.  Upon  the  hear- 
ing of  this  motion,  the  court  made  an  or- 
der requiring  the  plaintiff  to  give  addi- 
tional security  for  costs  In  the  sum  of  91*- 
000  within  a  time  named,  and,  upon  bis 
failure  so  to  do,  directed  the  case  to  be 
dismissed.  Previous  to  the  making  of 
this  order,  and  before  the  hearing  of  the 
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motion,  Hardeeity  matle  a  deposit  of  $15 
an  security  for  uoets  with  the  clerk  of  the 
cunrt,  and  also  filed  bin  affidavit  that  he 
wan  unable  tu  ^Ive  farther  security.  Aft- 
er the  inakinK  "l  the  order,  Hardeaty  at- 
tempted compliance  by  filing  an  addition- 
al bond  for  costs  with  sereral  persons  as 
RuretleH,  who  qualified  to  thi.  reqaisite 
aniount,  one  of  tliem  being  A.  G.  Hardea- 
ty, a  rion  of  the  plaintiff,  and  who  was  a 
practicing  attorney  in  that  county.  At 
the  next  term  of  court  the  defendant 
moved  to  dismiss  the  case,  clafmlne  that 
the  sureties  on  the  bond  were  Insufficient, 
and  objeetlns  to  A.  ti.  Hardestyus  u  sure- 
ty, beeause  lie  was  a  practicing  attorney. 
Upon  the  lifftrlng  of  this  nmtlon,  the 
plaintiff  acain  pruHented  his  affidavit,  and 
also  testified  oraliy,  that  he  wiis  unable 
to  further  comply  with  the  order  of  the 
court:  but  the  court  held  the  security  in- 
Bufflelent^and  dismisped  the  case,  taxing 
all  the  costs  to  the  plaintiff.  To  all  these 
rulings  exceptions  were  taken.  The  jiro- 
vislons  of  the  Code  which  we  are  required 
to  consider  in  this  matter  are  as  follows: 
"Sec.  581.  In  any  civil  action  herealter 
brought  in  any  district  court  of  this  state, 
before  the  clerk  shall  Issue  snmmons,  there 
shall  be  filed  lu  his  office,  by  or  un  behalf 
of  the  plaintiff  or  plaintiffs,  a  bond,  to  be 
approved  by  the  clerk,  conditioned  that 
the  plaintiff  or  plaintiffs  will  pay  all  costs 
that  may  accrue  in  said  action  in  case  he 
or  they  aball  be  adjudged  to  pay  them, 
or,  in  case  the  same  cannot  iiecoltected 
from  tlie  defendant  or  defendants,  It  Judg- 
ment be  obtained  against  him,  her,  or 
them,  that  tbe  plaintiff  ur plaintiffs  will 
pay  tbe  costs  made  by  such  plaintiff  or 
plaintiffs:  provided,  that  In  any  case 
where  the  plaintiff  or  plnlntirfs,  having  a 
Just  cause  of  action  against  the  defendant 
or  defendants,  by  reason  of  hlH,  her,  \it 
their  poverty.  Is  or  are  unable t»»ffive  such 
security  for  costs,  on  affidavit  of  theplaln- 
tiff  or  plaintiffs  made  before  the  clerk  that 
such  Is  the  fact,  no  bond  shall  be  required : 
provided,  further,  that,  in  case  of  non- 
resident plaintiff  or  plaintiffs.  SDCh  plain- 
tiff or  plaintiffs  may  depoHlt  with  tite 
clerk  of  the  district  court  such  sum  or 
sums  as.  In  the  opinion  of  suid  clerk,  wUl 
be  suffiuient  to  covttr  all  costs  In  case  such 
non-reslflent  plaintiff  or  plaintiffs  become 
liable  TO  pay  the  same,  a  nd ,  In  tbe  case  of 
resident  plaintiff  or  plaintiffs,  such  plain- 
tiff or  plaintiffs  may  deposit  the  sum  of 
fifteen  dollars,  which  som  shall  be  In  lieu 
of  all  security  for  costs  as  herein  and  oth- 
erwise provided.  Sec.  The  Mffldavlt 
provided  for  in  the  preceding  section  shall 
be  In  the  form  following,  and  attached  to 

the  petition,  viz. :   State  of  Kansas,  

county,  .   In  the  district  court  of 

snid  county .  I  (or  wej  do  solemnly 
swear  that  the  cause  of  action  set  forth  In 
the  petition  hereto  prefixed  is  Just,  and  I 
(or  we)  do  further  swear  that,  by  reason 
of  my  (or  our)  poverty,  I  (or  we)  am  (or 
are)  unable  to  give  security  for  costs. 
Sec.  5H3.  Any  perH(m  or  persons  willfully 
swearing  falsely  In  making  the  affidavit 
aforesaid,  shall, onconvictitm. beadjadged 
guilty  of  perjury,  and  punished  as  the  law 
prescribed,     bee.  684.   In  au  action  In 


which  security  for  costs  has  been  given, 
thedefendnnt  may.  atany  time  before  judg- 
ment, after  reasonable  notice  to  the  plain- 
tiff, move  the  court  for  additional  securi- 
ty on  tbe  part  of  the  plaintiff ;  and  if,  on 
aucli  motion,  the  court  be  BatlsAed  that 
tbesnretybas  removed  from  this  state, 
or  Is  not  sufficient,  the  action  may  be  dis- 
missed, unless.  In  a  reasonable  time,  to  be 
fixed  by  the  court,  sufficient  security  be 
given  by  the  plaintiff."  Section  581  of  tbe 
Civil  Code  was  passed  by  the  l^slatureon 
March  1,  1S75,  but  It  took  effect  on  the 
I5th  day  of  May,  1875.  Section  684  wnii  In 
force  a  long  time  prior  to  the  adoption 
of  said  section  681.  It  appears  in  tbe  Gen- 
eral Statutes  of  1868,  in  chapter  80.  p.  746, 
and  took  effect  October  31. 1868.  Section 
584  must  be  construed  in  connection  with 
section  581.  Prior  to  1875,  a  resident  of 
the  county  In  which  an  action  was  brought 
was  in  no  case  required  to  give  security 
for  costs.  Carr  v,  Osterhoot,  82  Kan.  277, 
4  Pac.  Rep.  318.  Section  684  of  tbe  Civil 
Code,  prior  to  1876,  had  application  only 
to  actions  brought  by  non-residents  of 
the  county  where  the  action  was  com- 
menced, or  actions  where  the  plaintiff  be- 
came a  nun-resident  after  the  action  was 
commenced.  Section  581  hasnot  so  broad- 
ened or  extended  Its  provisions  as  to  in- 
clude resident  plaintiffs  who  have  filed  a 
poverty  afiUdarit  or  deposited  $15  for 
costs.  Whe!i  the  motion  was  filed  on  the 
Uth  of  May,  18K8,  to  reqnlre  Hardesty  to 
give  additional  security  for  costs,  section 
5S1  was  in  full  force.  At  that  time  this  ac- 
tion could  have  be«>n  commenced  by  Hard- 
esty withoutuny  security  for  costs,  by  his 
tiling  a  poverty  affidavit  provided  for  by 
section  of  the  (^Ivil  Code,  or  by  his  de- 
positing $15  in  Hen  of  all  security  forcosta. 
Carr  v.  Osterhont,  supra.  If  a  poverty 
affidavit,  or  a  deposit  of  $15  in  lieu  of  all 
costs,  by  a  plaintiff,  was  sufficient  at  tlie 
commencement  of  the  action,  it  ought  to 
be  sufficient,  at  any  subsequent  stage  nf 
tbe  proceedings,  to  keep  tbe  action  in  tbe 
coart.  When  the  motion  was  made  on 
tiie  14th  day  of  May,  1888,  to  require  him 
to  give  additional  security  for  costs,  he 
filed  botb  his  poverty  affidavit,  and  also 
deposited  $15  in  lien  of  all  security  for 
<!OBt8.  Within  the  terma  of  said  sections 
581-583,  Civil  Code,  tbe  dlstrlctconrt  ought 
not  to  have  dismissed  the  actlou.  Hehad 
fully  complied  with  the  provisions  of  said 
section  581.  Said  section  584  has  applica- 
tion to  non-residents,  but  not  to  residents 
who  have  filed  a  poverty  affidavit  ur  de- 
posited $15  tor  costs.  Therefore  it  bad  no 
application  to  Hardeaty,  the  plaintiff  In 
this  action,  and  tlie  case  mnat  be  rein- 
stated for  trial.  With  tbla  concloslon.  it 
Is  unnecessary  to  pass  upon  the  validity 
of  paragraph  470  of  the  General  Statutes 
of  1889,  prescribing  the  qualifications  of 
sureties  on  official  bonds.  After  his  pov- 
erty affidavit  was  filed,  and  ths  depoalt  of 
$1o  for  costs.  Hardesty  ought  not  to  have 
been  required  to  file  any  additional  bond 
for  coats.  The  Judgment  of  the  district- 
uourt  will  be  reversed,  and  the  cause  re- 
mande<!  for  further  proceedings  in  accord- 
ance with  the  views  herein  exprcMcd.  All 
the  justices  concurring. 
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pnrtB  Halstbad.  (No.  20,809.) 
(Suprenw  Court  of  Ca^fomia.  June  16, 1891.) 
fOUCB  CODBTS— Failuhb  TO  Pat  Fm  — Powbb 

TO  iMPKiaON. 

1.  St.  Cftl.  1686,  p.  213.  (Act  Maroh  18,  1866.) 
establUbiog  police  courts  in  cities  of  the  second 
class,  and  vesting  iu  them  Jurisdiction  over  cer- 
tain public  oflenses,  applies  to  the  city  ot  Los 
Angeles,  although  the  precise  time  at  which  It 
became  a  city  of  the  clius  does  not  appear. 

8.  Pen.  Code  Cal.  i  1446,  proridlng  for  im- 
prisonment in  default  of  parment  of  a  floe,  does 
not  Donfllct  with  the  act  of  AEorcb  18,  1BB5,  estab- 
ILsbiug  police  courts,  and  a  peuon  convicted  in 
such  courts  may  be  oommlttea  to  the  dty  Jail  In 
default  ot  such  paymcoit 

In  bank.  Application  lor  writ  of  2ia- 
beas  corpus. 

J.  A.  Doanell  aod  C.  T.  Bowlandj  lor 
petltioiier.  Jua.  McLaebUat  Dlflt.  Attj.. 
for  respondent. 

Patbbson,  J.  The  petitioner  was  con- 
victed of  the  crime  ol  petit  larceny  in  tbe 
police  coort  of  Uie  city  ot  Lob  An^elee, 
and  as  a  penalty  therefor  tbe  conrt  Itn- 
poaed  a  Hne  of  f  150.  and,  In  delaulc  of  pay- 
ment thereof,  ordered  that  he  be  Impris- 
oned In  the  etty  jail  ot  the  city  ot  Loa  An- 
geles one  day  tor  each  and  every  dollar  ot 
said  fine  remalnlns  anpald,  Itisclalmed 
by  bis  connsel  that  there  was  no  police 
court  in  the  city  of  Loa  AngeleB  un  the 
day  of  tba  arrest,  conviction,  and  com- 
mitment of  the  petitioner,  and  that,  If  such 
court  existed,  there  was  no  aatborlty  to 
commit  tbe  petitioner  to  the  city  Jail. 
Tbe  Jadjcnieat  aRainst  tbe  petitioner  was 
entered  on  the  5th  day  of  February,  1891 . 
At  that  time,  and  long  prior  thereto,  tbe 
city  of  Loa  Anfcelea  was  a  city  bavins 
over  80.00(1  Inhabitants,  It  waa  tutlmat- 
«d  by  the  coort  at  the  oral  ai^uraent  that 
the  CPUHUS  was  complete,  bo  far  as  the 
clasaiilcntlon  of  cities  Is  concerned,  as 
BOim  aH  tbe  returns  were  filed  in  the  office 
of  thesuppTlntendent  otcentiniiat  Washing- 
ton. It  la  annecessary,  however,  for  us 
In  tblB  caao  to  determine  the  precise  time 
at  which  the  city  of  Loa  Angeles  paaaed 
into  the  class  of  cities  having  more  than 
30,000.  anrl  leas  than  100,000  inhabitants. 
It  certainly  changed  long  prior  to  the 
arrf*8t,  conviction,  and  commitment  of  tbe 
petitioner.  We  held  in  People  v.  Hen< 
Bhaw,  76  Cal.  430. 18  Pac.Rep.418.  that  the 
act  of  Marcta  1H.  1K85,  popularly  known  as 
tbe  "Whitney  Act. "is  not  obnoxloua  to 
section  11  of  article  1  of  the  constitntion, 
providing  that  "all  lawa  of  a  general  nat- 
nre  shall  have  a  uniform  operation  ;** 
that  the  act  la  not  local  or  special  legis- 
lation; that  the  legislature  has  the  power 
to  classil^  mnnlclpai  corporations  accord< 
Ing  to  population;  and  that  It  has  pow- 
er to  pnaa  general  lawa  affecting  munici- 
pal corporations,  withont  reference  to  the 
question  whether  anch  curporationa  were 
formed  before  or  after  the  adoption  of  the 
constitntion  ot  1879.  It  follows,  there- 
fore, that  tbe  dty  ot  Los  Angeles,  so  far  as 
its  police  courts  are  concerned,  la  now 
governed  by  tbe  provlBlons  of  tbe  Whitney 
act.  That  net  conrera  upon  the  police 
court  exclnslve  Jurisdiction  of  certain  pub- 
lic otfenaes.  Including  petit  larceny. 

Tbe  only  question  whlcb  remains  to  be 
T.26p.no.Ifr-«l 


considered  la  whether  the  police  court  baa 
power  to  Imprison  In  the  city  Jail  as  a 
means  of  collecting  a  fine.  Section  1446 
of  the  Penal  Code  provides  that  "a  Judg- 
ment that  the  defendant  pay  a  fine  may 
also  direct  that  be  be  Imprisoned  until  the 
fine  be  aatiafled,  In  tbe  proportion  ol  one 
day's  Impriaonment  fur  every  dollar  of 
tbe  fine. "  There  Is  nothing  In  tbe  Code 
which  prescrlbea  tbe  place  of  Iraprlaon- 
ment  for  non-payment  ot  a  fine.  The 
Whitney  act  does  provide  that,  "In  all 
cases  ot  Imprisonment  ot  persons  convict- 
ed In  said  police  court  of  any  otfense  com- 
mitted In  tbe  city,  the  persons  so  to  be  Im- 

Ertsoned.  or  by  ordinance  required  to  la- 
or.ahall  belmpriaoned  in  tbe  city  Jail,  or. 
it  required  to  labor,  shall  tabor  in  the  city. " 
There  is,  therefore,  no  conflict  between 
tbe  provisions  of  tbe  Code  and  those  of 
the  act  referred  to.  and  we  think  there  can 
be  no  doubt  of  tbe  power  of  the  police 
court  to  direct  Imprisonment  In  the  city 
Jail.  The  aaggeation  that  persona  Imprla- 
oned  In  tbe  city  Jail  may  be  required  to 
labor,  which  may  Impose  a  hardship  dif- 
ferent from  that  Buttered  by  persons  ont< 
side  of  cities,  cannot  be  considered  in  this 
proceeding.  The  Judgment  itaelt  does 
not  direct  that  the  petitioner  be  required 
to  labor,  and,  it  it  did,  the  Judgment  as 
to  the  imprisonment  would  not  be  void. 
In  Bz  parte  Fll  Kl,  80  Cal.  201,  32  Pac. 
Rep.  146,  we  held  that  a  person  convicted 
for  contempt  would  be  dischaiged  from 
hard  labor  on  the  atreeta  upon  writ  of 
habeas  eorpna,  but  would  not  be  dla. 
charged  from  Imprisonment  by  reason  ot 
being  put  at  ancb  labor.  The  petitioner 
la  remanded  to  tbe  custody  of  the  ehlet  ot 
police  ot  tbe  city  of  Lob  Angeles. 

We  concur:  Bbattt.  C.  J.;  HARsnoir, 
J.;  Sharpbtbin,  J.;  McFabland,  J. 

I»  re  Moimro.   (No.  90,818.) 
{Sivprane  Court  of  California.  June  17, 1891.) 
In  bank.  Application  for  writ  of  Tuibeas  corpui. 
WUUs  Jb  Appel  and  IL  W.  ilulton,  for  peti- 
tioner. Jav.  KcLwMon,  Dlst  Atty,,  for  the 
People. 

Fbb  Cdbiak.  Upon  the  aathority  of  Ex  parte 
Haistead,  (Cal.)  9B  Pao.  Rep.  931,  (No.  )»,809,) 
the  writ  in  the  above-entitled  matter  Is  dia* 
charged,  and  the  prisoner  remanded. 


M  Cal.  407 

Cttt  of  Eubeka  v.  Diaz  et  ah  (No.  18,- 

243.) 

(Supreme  Oovrrt  of  Ooli/omto.  Jnae  10, 1891.) 
iKToxiOATiva  LiQuoBS  —  Illeoal  Salb  — Aonos 
OH  LiCBNSB  BOKD. 
Under  an  ordinance  lloensilur  saloons  and 
forbidding  any  business  therein  *  between  ii 
o'clock  p.  M.  and  5  o'clock  j..  h.  of  each  andevet? 
day, "  no  recovery  can  be  had  on  a  bond  condi- 
tioned for  thelawful  conduct  of  the  business,  un- 
der a  oomploint  charging  the  saloon-jEeeper  with 
selHne:  liquors  between  11  o'clock  f.  il  and  8 
o'clock  A.  M.  of  the  "following*'  day. 

Department  1.  Appeal  from  superior 
court.  Humboldt  connty;  Q,  W.  Hdntbb, 
Judge. 

Horace  h.  Smith  and  S.  M.  Baok,  for  ap- 
pellantB.  J,     GiUett^  for  respondent. 
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"Patbbson,  J.  The  mayor  and  comninTi 
coancU  of  tbe  city  of  £ureka  passed  an  or- 
dinance wblcb  provided  that  It  sUould  be 
unlawfDl  for  any  person  to  carry  on  with- 
in the  limits  ot  tlie  city  any  saloon,  bar- 
room, or  dram-shop  without  baring  flrat 
obtained  a  license  therefor,  and  baring 
given  a  good  and  sutflcient  bond  In  the 
sum  of  $1,000,  with  two  sureties,  approved 
by  a  majority  of  tbe  members  of  the  com- 
nion  council, conditioned  that  such  salo<m 
during  tbe  term  of  tbe  license  should  be 
conducted  In  a  lawful,  quiet,  and  orderly 
manner.  Tbe  ordinance  provided  that  It 
sbonld  be  unlawful  to  keep  ancli  place 
open,  or  to  sell  or  give  away  any  Intoxi- 
cating drinks  therein,  "between  the  hours 
of  11  o'clock  p.  H.  and  6  o'clock  i.  m.  of 
each  andeveryday."  The  complaint  here- 
in cbancea  that  the  d^endant  DIas,  con- 
trary to  the  proTlalons  ot  tbe  ordinance, 
on  the  16Ch  day  of  March  kept  his  place  of 
buHinesB  open  from  11  p.  h.  until  5  a.  m.  of 
tbe  following  day,  and  sold  spirituous  and 
fermented  liquors,  beer,  and  wine.  The  de- 
fendants Hub  and  Lundbladu  weresuretles 
in  tbe  bond  given  by  Diaz.  Plaintiff  had 
Judgment  for  the  sam  of  $1,000.  Defend- 
ants moved  for  a  new  trial.  Tbe  motion 
was  denied,  and  an  appeal  was  taken 
from  the  order  and  from  the  ]udgment. 

Tbe  demurrer  to  the  complaint  should 
have  been  sustained.  Tbe  provision  of  the 
ordinance  upon  whk-h  tbe  plaiutltf  relies  is 
not  ambiguous  or  uncertain.  It  may  be 
that  It  does  not  express  what  the  mayor 
and  common  coondl  Intended  to  express, 
bnt  the  cotirt  cannot  make  or  amend  or^ 
dfnances.  It  is  a  cardlned  rule  In  the  con- 
struction of  statutes  that  the  Intent  of 
the  legislator  should  be  followed,  but  this 
Is  subject  to  tbe  imperative  and  para- 
mount role  that  the  court  cannot  depart 
from  the  meaning  ot  language  which  Is 
free  from  ambiguity,  although  the  conse- 
quence would  be  to  defeat  the  object  of 
tbe  act.  In  Sex  v.  Barbam,  8  Barn.  A  C. 
99,  the  court  said:  "Our  decision  may  In 
this  particular  case  operate  to  defeat  the 
.  object  of  the  act ;  but  It  Is  better  to  abide 
by  this  consequence  than  to  put  upon  It  a 
construction  not  warranted  by  the  words 
of  the  act,  In  order  to  give  effect  to  what 
we  may  suppose  to  have  been  tbe  Inten- 
tion of  thelegialature."  InSmith  v.  State, 
66  Md.  217,  7  Atl.  Hep.  49,  the  court  said : 
"Even  when  a  court  Is  convinced  that  the 
legisltiture  really  meant  and  Intended 
something  not  expressed  by  tbe  phraseol- 
ogy of  tbe  act.  It  wilt  not  deem  itself  au- 
thorized lodepart  from  the  plain  meaning 
of  language  which  Is  free  from  ambiguity. 
As  was  said  by  Lord  Drnhan,  in  Green 
r.  Wood.  7  Q.  B.  185:  'Those  who  used 
the  words  thought  they  had  effected  the 
purpose  Intended.  Bnt  we,  looking  at 
the  words  as  judges,  are  no  more  Jostifled 
In  introducing  that  meaning  than  we 
should  be  If  we  added  any  other  provision. 
We  can  do  do  more  than  give  such  a 
meaning  as  the  words  authorize.*  The 
supreme  court  of  Ohio,  in  Woodbury  v. 
Berry,  18  Ohio  St.  462,  emphatically  say: 
*  It  \n  our  legitimate  function  to  interpret 
legislation,  but  not  to  supply  its  omis- 
sions.'" Tbe  business  of  the  Interpreter 
ISt  of  course,  to  seek  lor  the  intention  of 


the  legislature,  but  that  Intention  Is  not 
to  be  ascertained  at  the  expense  of  the  true 
meaning  of  the  words.  The  questloD  1b 
not  what  the  I^slatnre  meant,  bat  what 
its  language  meuns.  "The  court  knows 
nothing  of  the  intention  of  an  act,  except 
from  the  words  in  which  it  is  expres^ted; 
*  *  *  tbe  meaning  of  the  law  being  the 
law  Itself.  «  •  •  Every  departure  frnm 
tbe  clear  language  of  a  statute  is  In  effect 
an  assumption  ot  legislative  powers  by 
tbe  court."  End.  Interp.  St.  SS  6^*  It 
the  words  "each  and  every  day"  were 
eliminated  from  the  provision  ot  the  ordi- 
nance above  referred  to,  we  should  bold 
that  tbe  period  ot  time  named  In  tbe  pro- 
hibitory clause  is  that  between  the  hour 
ot  n  p.  H.  one  day,  and  tbe  hour  of  5  a. 
H.  of  the  next  day,  but  we  have  no  more 
right  to  eliminate  those  words  from  tbe 
ordinance  than  we  have  to  enlarge  its 
terms.  There  Is  but  one  period  In  every 
day  between  tbe  hours  of  11  p.  m.  and  5 
A.  M.  It  Is  the  same  period  whether  yon 
designate  it  as  tbe  period  between  11  p.  h. 
and  6  A.  u.,  or  between  6  a.  h.  and  11  p. 
u.of  each  and  every  dao^.  The  term  "day" 
has  a  well-known  rtgnlflcatlon.  It  Is  de- 
fined by  tbeCode  to  be  "tbe  period  of  time 
between  any  midnight  and  the  midnight 
following."  Pol.  Code,  §  3259.  And  this 
Is  the  Interpretation  which  has  always 
been  put  upon  the  word  in  the  construc- 
tion of  prohibitory  statutes.  Fulling  v. 
People.  8  Barb.  385;  Kane  v.  Com.,  89  Pa. 
St.  622;  Haines  v.  State.  7  Tex.  App.  33. 
Tbe  Judgment  and  order  are  reveived,  and 
the  cause  la  remanded  vltb  directions  to 
snstalu  the  demurrer  to  the  complaint. 

We  concur:  Habhison,  J.;  Oasoutte, 


n  Cal.  59S 

Marsh  v.  S[;frbior  Court  op  thk  Citv 
AND  CkJUNTY  or  San  Fbakcisgo.  (No.  14,- 
300.) 

(.Supreme  Oomt    Caltfomla.   April  IS,  1891.) 
Whit  or  Rbvibw— Plbadiro. 

A  writ  of  review  wtll  not  be  granted  to 
consider  an  order  removing  an  assignee  under  an 
assifirnment  tor  the  benefit  of  creditors  whcve 
the  petition  does  not  show  that  Uke  <nder  was 
made  wtthont  notice  to  the  assignee,  and  there 
are  no  direot  all^atiuns  that  the  petition  for  re- 
moval did  not  charge  that  tbe  assignee  had  vio- 
lated or  was  unfit  to  execute  his  duties. 

In  bank.   Petition  for  writ  of  review. 
Carroll  Cook  and  J.  E.  FouMSt  for  peti- 
tioner. 

Pkr  Cdriam.  The  petlttoD  hereto  is  In- 
sutflcient  to  authorize  tbe  ta8nan<%  of  the 
writ  asked  for.  The  petition  does  not 
show  that  tbe  order  ot  tbe  superior  coart 
removing  B.  T.  Whiteside  from  tbe  posi 
tion  of  assignee  or  trustee  under  tbe  deed 
of  assignment  executed  for  tbe  benefit  ut 
the  creditors  of  the InsotvMt firm  of  Blum, 
Eppstein  &  Co.,  was  made  wtthoot  notice 
to  Whiteside.  The  averment  that  the  pe> 
tltion  filed  In  tbe  superior  court,  asking 
for  the  removal  ot  said  Whiteside,  con- 
tained "no  all^atlons  of  any  legal  cansa 
why  said  Whiteside  should  be  removed," 
is  but  tbe  statement  of  a  conclusion  of 
law,  and  is  not  equivalent  to  a  direct  aUe> 
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fintloD- tbat  fnaid  pe.titlon  did  not  charge 
that  Baid  Wlilteuide  had  violated  or  wus 
unfit  to  execute  the  dutleH  of  truRtee  un- 
der said  deed  ul  aaaignment.  Application 
for  writ  denied. 
«  OkL  »   

ELLIS  T.  WOODBUBN.    (No.  13,531!.) 
(Supreme  Court  of  CoU/bmlo.   May  18, 1891. ) 
ATTOunn  —  CoKmnGBHT  Fbbs  —  Action  fob 

Pl.BAJ>LNO  AXD  EtiDSNOI. 

In  an  action  Ust  attorney's  fees,  vrbere  it  ta 
alleged  in  one  oount  of  the  complaiut  tbat  tbe 
services  were  reasonably  worth  $1,500,  of  which 
$500  had  been  paid,  and  in  another  count  that 
they  were  rendered  for  the  agreed  price  of  ^00, 
ana  the  farther  sum  of  $1,000  in  case  of  success, 
and  Oie  answer  denies  the  reasonable  worth,  and 
alleges  that  the  agreement  was  for  1500  ana  no 
more,  evidence  as  to  what  would  be  a  reasonable 
contingent  fee  la  such  case  la  Irrelevant.  Af< 
firming  21  Fao.  888.  BuTTT,  C.  J.,  dissent- 
ing. 

In  bank.  Appeal  from  superior  conrt, 
El  Dorado  county;  Geokos  £.  Williams, 
Judse. 

Blanchard  &  Swlsler,  for  appellant. 
Ben  MorgAn,  A.  C.  Ellis,  George  H.  Ingbrnn, 
and  Roger  Johnson,  for  respondent. 

De  Ha7Sn,  J.  This  Is  an  action  by  the 
plaintiff,  who  Is  an  attorney  at  law,  to 
recorer  from  defendant  the  sum  of  f  1,IK)0, 
alleged  to  be  due  nn  account  of  profession- 
al services  rendered  by  plalntirf  to  defend- 
ant, Tbe  plaintiff  recovered  judgment  for 
the  Bum  demanded,  and  the  defendant  ap- 
peals from  such  Judgment  and  an  order 
refusing  him  a  new  trial,  Tbe  complaint 
Is  In  two  counts,  tbe  first  of  which  states, 
in  substance,  that  defendant  retained 
plaintiff  as  his  attorney,  and  that  as  such 
attorney,  and  upon  his  said  retainer,  he 
rendered  services  In  defending  a  rase  in  tbe 
superior  coni't  of  El  Dorado  county,  in 
which  the  Lake  Valley  Railroad  Company 
was  plaintiff,  and  this  defendant  and  tbe 
El  Dorado  Wood  &  Flume  Company  were 
defendants, "and  in  counReling  and  advis- 
ing therein,  and  conducting  negotiations  to 
a  settlement  thereof;"  and  that  said  serv- 
ices so  rendered  were  reastmably  worth 
the  sum  of  f 1,500,  of  which  9500  have  been 
paid.  The  second  count  alleges  that 
plaintiff  wati  employed  by  defendant  as  his 
attorney  in  tbe  action  referred  to  in  the 
first  count,  "to  defend  lilm  against  said 
action,  and,  if  pospible,  to  prevent  a  con- 
demnation of  hitj  land  as  aforesaid,  and  to 
negotiate  a  sale  of  his  snld  land,  or  the 
timber  growing  thereon,  to  said  company , 
and  Incasesaid  Lake  Valley  Railroad  Com- 
pany shonld  procuresnch  Judgment  of  con- 
demnation, and  construct  such  railroad, 
then.  In  case  saldrailrondcompanyshould 
fall  or  neglect  to  operate  and  carry  on 
such  railroad  in  accordance  with  the  lawg 
ut  thestateot  California,  tocommence  pro- 
ceedings to  procure  a  forfeiture  of  Its  right 
to  operate  and  carry  on  such  railroad  "foi 
tbe  agreed  price  of  $500,  and  "tbe  further 
snin  of  ono  ttaonsand  dollars,  It  he  should 
succeed  In  procuring  such  Judgment  of 
condemnation,  or  in  procuring  a  sale  of 
defendant's  said  lands  or  the  timberthere- 
on,  or  In  procuring  a  forfeiture  of  tbe 
right  of  said  railroad  company  to  opcrnte 
said  railroad  1°  case  the  same  should  be 


constructed  and  not  operated  In  accord- 
ance with  law."  The  answer  of  the  de- 
fendant, as  we  construe  it,  denies  that  the 
services  of  plaintiff,  as  alleged  In  tbe  first 
cause  of  action,  were  reasonably  worth 
any  greater  sum  than  fr)00;  and,  as  to  the 
second  cauHe  of  action,  denies  that  be  ever 
agreed  to  pay  plaintiff  f 1,000,  or  any  oth- 
er sum,  on  either  of  the  contingeocles 
therein  alleged ;  and  allege  that  he  (de- 
fendant) "entered  Into  an  express  con- 
tract with  plaintiff,  whereby  plaintiff 
agreed  to  render  his  services  as  an  attor- 
ney at  law  In  defending  defendant  against 
said  action  set  forth  in saidcomplaint,  and 
In  all  matters  connected  with  tiaid  action, 
and.  It  possible,  to  negotiate  the  settle- 
ment thereof  by  sale  of  defendant's  timber 
for  the  sum  of  five  hundred  dollars,  and 
no  more,"  and  that  the  same  had  been 
paid.  The  Issues  thus  presented  for  trial 
were:  (1)  If  the  services  ol  plaintiff  were 
rendered  under  an  express  contract,  were 
the  terms  of  such  contract  as  alleged  by 
plaintiff,  or  did  tbe  answer  of  defendant 
correctly  state  the  contract?  (2)  If  the 
evidence  was  not  sufficient  to  enable  the 
Jury  to  say  that  there  was  an  express  con- 
tract, and  what  were  its  terms,  then  the 
questtim  would  arise  as  to  the  reasonable 
worth  of  the  services  actually  rendered 
by  plaintiff. 

Upon  the  trial  the  court  admitted  the 
testimony  of  attorneys  as  to  what  would 
be  a  fair  compensation  to  plaintiff  for  tbe 
services  rendered  by  him,  the  witnesses 
testifying  upon  the  hypothesis  thathehad 
contracted  to  perform  them  under  an  ex- 
press contract  for  a  retainer  of  five  hun- 
dred dollars  cash,  "and  the  remaindpr  of 
his  fee  contingent  upon  succf>BS,  in  case  of 
compromise."  This  evidence  was  object- 
ed to  by  appellant  as  Irrelevant  and  in- 
cumpetent.  The  first  cause  of  action  al- 
leged in  the  complaint  Is  upon  an  Implied 
contract  to  pay  the  reasonaljle  worth  of 
the  aervicea  rendered,  and  the  evidence  ob- 
jected to  was  clearly  irrelevant  as  to  this, 
because  the  law  never  Implies,  from  tbe 
rendition  of  service,  a  promise  to  pay 
what  is  known  to  the  legal  profession  as 
a  "contingent  tee."  Such  a  promise.  If 
it  exist  at  all.  Is  the  creation  of  an  express 
contract,  and  if  it  ubould  be  conceded 
thatlt  is  competent  for  parties  to  contract 
for  such  a  fee.  leaving  the  amount  to  be 
fixed  by  evidence  as  to  what  would  be  a 
"reasonable  contingent  tee,"  no  Buch  con- 
tract is  alleged  la  the  first  cause  of  action, 
and  as  to  that  there  was  no  Issue  to 
which  such  evidence  could  apply. 

2.  "Was  the  testimony  relevant  to  any 
issue  made  by  the  pleadings  as  to  the  ex- 
press contract  between  the  parties?  The 
answer  to  this  will  depend  upon  whether 
such  evidence  has  any  tendency  to  prove 
the  contract  alleged  by  plaintiff  or  dis- 
prove the  one  set  up  by  the  defendant; 
"and  we  cannot  see  how  proof  of  this  kind 
:ould  afford  the  least  aid  In  determining 
whether  tbe  contention  of  plaintiff  or  that 
of  defendant  la  right  in  regard  to  the 
terms  of  the  contract  made  by  them.  It 
there  bad  been  a  dispute  asto  the  amount 
jt  a  contingent  lee  to  be  paid,  then  such 
evidence  would  have  been  relHvant.it  com- 
petent at  all,  as  having  a  bearing  upon 
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the  probabtlittea  of  the  ease.  Testimony 
as  tu  value  or  asaal  price  has  been  fre- 
quently admitted  in  aid  of  proof  of  an  ex- 
preea  coniraet,  where  the  only  fact  In  dis- 
pute was  UB  to  the  anm  agreed  to  be  paid 
for  Bervlcea  rendered  thereunder  or  for 
property  sold.  The  principle  upon  which 
the  evidence  Is  admitted  In  such  a  easels 
that  iirouf  of  reasonable  value  or  usual 
price  has  some  tendency  toshotv  the  prob- 
able price  actually  agreed  on,  that  being 
the  fact  In  dispute.  Thus,  In  Swain  v. 
Cheney,  41 N.  H.  284,  the  court,  In  pasBlng 
upon  this  point,  says:  "That  there  was 
a  contract  was  admitted,  and  It  would 
seem  that  there  was  no  controversy  about 
the  terms  of  It,  except  as  to  the  agreed 
price  for  drawing  the  lumber  between  the 
top  of  thehill  and  the  depot ;  and  while  the 
plaintiO  teetlfled  positively,  as  It  would 
seem,  that  this  agreed  price  was  one  dollar 
and  fifty  cents  per  thoastind,  the  defend* 
ant  probably  testified  Jnst  as  positively 
that  the  agreed  price  was  but  one  dollar 
per  thousand.  Here,  then,  there  was  a  sin- 
gle point  In  dispute  for  the  Jury  to  settle; 
and,  aa  the  evidence  was  conflicting,  the 
}ury  must  find  the  fact  to  be  either  one 
way  or  the  other,  according  to  the  pre- 

Sonderance  of  the  evidence;  and,  If  the 
irect  testimony  was  evenly  balanced, 
then  they  must  consider  the  probabilities  of 
the  case,  and  weigh  them,  and  thus  come 
to  a  conclusion.  And  It  seems  to  us  that 
the  evidence  offered  tended  to  show  what 
was  the  common  price  for  conveying  that 
precise  kind  of  lumber  over  the  same 
road,  and  at  the  same  time  would,  we 
thlnk.be  competent  as  tending  to  shonr 
whether  It  was  more  probable  that  the 
price  agreed  to  be  paid  was  one  dollar  or 
one  dollar  and  fifty  cents  per  thonuand." 
In  the  present  case  there  was  no  coutro* 
veray  as  to  what  would  have  been  a  rea- 
sonable contingent  lee,  but  whether  there 
was  any  agreement  at  all  to  pay  such  a 
fee*  and  It  Is  manifest  that  proof  of  what 
would  be  a  reasonable  contingent  fee  can 
have  no  legitimate  tendency  to  show  that 
there  was,  in  fact,  an  express  contract  tor 
that  kind  of  foe.  The  opinion  evidence 
should  have  related  to  the  case  stated  In 
the  first  cause  ot  action,  or  to  the  particu- 
lar contract  alleged  by  tbedelendant.  £v- 
Idence  tending  to  show  that  the  tee 
claimed  by  the  defendant  as  that  agreed 
upon  wan  not  the  usual  or  reasonable  fee 
tor  such  services  would  have  been  admis- 
sible, as  bearing  upou  the  probability 
whether  plaintiff  would  have  made  such 
a  contract.  But  the  evidence  we  have 
been  considering  was  entirely  Irreleranfc  to 
any  Issue  Involved  la  the  case,  and,  as  the 
verdict  is  general,  so  that  It  Is  impossible 
to  say  that  the  Jury  disregarded  it,  and 
based  their  verdict  upon  the  other  evi- 
dence, the  judgment  must  be  reversed. 
This  case  was  heretofore  determined  In 
hank,  and  the  same  conclusion  reached. 
24  Pac.  Rep.  898.  For  the  reasons  here 
given  the  Judgment  and  order  are  reversed. 

We  concur:  Patrrson,  J.;  Harrison, 
J.;  Sbarpbtein,  J,;  Oabudttb,  J. 

McFarland,  J.  I  concor  In  the  judg- 
ment; but.  In  my  opinion,  no  evidence  of 
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the  reasonableDefla  of  a  contingent  fee  la 
admlasible  under  any  clrcnnwtancefl. 

I  dlaaent:  Beattt,  C.  J. 

  m  WLm 

Whbatlamd  Mill  Go.  t.  Pirrir.  (two 
cases.  No.  18,848.) 

{Supmne  Court  of  CaHfomkL  Jtme  IS.  1881.) 

Tbiai.  bt  rax  CoTTBT  —  Bkjubbted  FuntiKOB  or 
Law— Rbpuvin— OosTS. 

1.  After  a  trial  has  practically  ended,  and 
the  court  has  orally  annou&ced  its  decision,  but 
has  not  filed  its  finding,  it  cannot  be  required  to 
pass  upon  propositions  submitted  to  it  as  proposed 
flndings  of  law. 

2.  Acts  Cal.  ISOS-fl,  p.  66,  S  0,  providinif  that 
the  prevailing  party  Bhall  be  allowed  5  per  cent, 
costs  on  the  amoant  recovered  Id  litigated  cases, 
not  to  exceed  tlOO,  does  not  apply  to  an  alt*ir&a- 
tive  Judgment  in  replevin  for  toe  return  of  prop- 
erty  or  for  its  valae. 

Commissioners*  decision.  Department 
1.  Appeal  from  superior  conrt,  city  and 
county  of  San  Franelaco;  JoH:f  Hunt, 
Judge. 

Mastlck,  Belchtr  A  Maatick,  for  appel- 
lant. Cotie,  Boyd  A  FlQeld  and  Hoyd  A 
Woodt  fur  respondent. 

FooTE,  O.  This  la  an  action  of  claim 
and  delivery  tor  a  qnantlty  of  flour  by  the 
Wheatland  Mill  Companyagalnst  William 
Pirrle.  Judgment  wes  rendered  tor  the 
defendant  for  the  return  ot  theflour  «  hh-h 
the  plaintiff  bad  reeetred,  or  the  ralue 
thereof,  and  Interest.  From  that  Judg- 
ment and  an  order  refusing  a  new  trial 
the  plaintiffs  have  appealed.  The  defend- 
ant appeals  from  an  order  retaxing  costs, 
by  which  the  sum  of  flOO,  claimed  as  per- 
centage, nnder  section  6  of  the  act  of  the 
legislature,  to  be  found  in  statutes  1S65-6, 
at  page  66,  in  relation  to  fees  In  the  city 
and  county  ot  San  Fraodsco,  was  struck 
frnm  blB  memorandum  of  costs.  The  ap- 
pellant contends  that  the  trial  court  com- 
mitted error  **ln  denying  their  request 
that  It  would  pass  upon  certain  proposi- 
tions of  law  presented  by  plaintiff,  and 
give  the  same  as  applicable  to  the  case, 
and  In  refusing  to  pass  upon  said  proponl- 
tions,  and  to  rule  that  the  same  were  cor- 
rect, and  applicable  to  the  cane."  The 
cause  came  on  to  be  tried,  the  conrtaltting 
without  a  Jury,  on  the  20th  day  ot  March 
18S8,  and  on  that  day.  upon  the  evidence 
.  produced,  was  considered  and  heard  by 
the  court;  and  it  was  then  submitted  for 
decision  on  briefs  to  be  filed  by  respective 
counsel,  which  was  done.  On  the  4th  day 
of  May  following,  the  court  announced  its 
decision  orally  for  the  defendajit.  Upon 
the  16th  day  of  the  same  month,  before 
the  written  findings  were  filed,  the  propo- 
sitions of  law,  which  are  nothin&r  more 
than  instmctions  to  the  conrt.  by  the 
oourt,  put  in  such  a  form  that  such  tribu- 
nal could  answer  "Yes"  or  "No."  and 
thus  put  itself  on  record  as  to  its  views  of 
the  proposition  of  law  therein  involved, 
were  presented  to  the  conrt,  and  it  refnsed 
to  eoQsider  them,  making  two  indorse- 
ments thereon  on  the  21st  day  of  Mav. 
1868, — one  indorsement  refosin&r  to  pass 
upon  or  give  them  as  applicable  to  the 
case,  the  other  treating  them  aa  proposed 
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findings,— and  rernetng  the  reqaest  to  Blgn 
and  settle  the  aame,  because  the  court  bad 
upon  that  day  ftlgned  and  filed  findings  of 
fact  In  accordance  with  Its  decision. 

We  fall  to  perceive  any  good  gronitd 
opon  which  It  onght  to  be  contended  that 
the  practice  as  here  euggeHtnd  ehoald  be 
held  to  prevail  In  any  court.  If  rnllnga 
are  needed  as  to  the  admlaalon  or  exela- 
■Ion  of  evidence  Involving  the  determina- 
tton  of  qnestlons  of  law  or  rallngR  opon 
a  motion  tor  a  nonsntt.  or  upon  any  mo- 
tion or  matter  which  may  arise  during 
the  progress  of  the  trial,  end  whkh  are 
authorised  by  law  to  be  determined  by 
the  court,  when  oonnsel  on  both  sides  may 
be  present,  and  can  state  their  views, 
snch  rulings  can  be  bad  before  the  cause  Is 
submitted  to  the  eourt  for  final  decision. 
But  upon  what  sound  reason  a  court  to 
whom  a  cause,  upon  the  law  and  tacts, 
atter  hearing,  lias  been  submitted  for  de> 
dslOD,  and  the  trial  has  practically  ended, 
can  then  be  comiielled  to  Instruct  itself, 
as  a  Jury,  and  at  the  same  time  prema- 
tuFdy  commit  Itself  as  a  court  to  proposl- 
tlone  of  law  In  advance  of  Its  decision 
which  Is  made,  by  Its  findings  of  fact  and 
conclualouH  of  law,  we  do  not  perceive. 
There  is  no  statutory  proviBlon  which 
prescribes  any  sueh  course  of  action,  and 
we  can  see  nothing  whatever  to  recom- 
mend it.  None  of  the  cases  cited  by  appel- 
lant are,  we  thick.  In  imlnt.  If  the  propo- 
sitions are  to  be  considered  as  findings 
presented  to  the  court,  then  It  was  a  spe- 
cies of  dictation  to  which  the  court  was 
not  compelled  to  submit.  The  question 
in  all  such  cases  is  whether  tJie  written 
findings  made  by  the  court  are  safflclent, 
and  the  presence  or  absence  ol  a  request 
to  make  flndlags  is  utterly  Immaterial; 
and  there  Is  nothing  here  to  show  that 
the  findings  made  were  iDsufflotent.  Pe< 
TClra  V.  Smith,  79  CaI.SS3,  21  Pac.  Bep.738. 

The  Inrther  point  Is  made  that  the  find- 
ings of  the  court  as  to  the  ownership  of 
the  property  tor  the  poasaiBlon  of  which 
the  eetton  was.brongbt  an  not  sustained 
by  the  evidence.  We  do  not  concur  In  this 
-view  of  the  matter,  and  think  the  evidence 
was  sofBcient.  It  does  not  seem  to  be 
questfnned  by  either  party  here,  but  that 
the  statute  under  which  this  percentage 
may  be  recovered  is  still  in  force,  as  de- 
cided In  Whitaker  v  Haynea,  49  Cal.  596. 
That  statute  Is  In  effect  that  **the  prevail- 
ing party  shall  be  allowed  five  per  cent, 
on  the  amount  recovered, "  etc.,  "In  liti- 
gated cases,"  not  to  exceed  f  100  on  any 
one  Judgment.  The  test  here  is  what  is 
the  meaning  to  be  given  to  the  words 
"amount  recovered,"  as  to  the  Judgment 
under constdwatloa.  It  lain  thealterna- 
tlre,  under  section  667  erf  the  Code  ol  Civil 
Procedure,  for  the  return  of  the  property 
mentioned  in  the  complaint,  or,  in  case  a 
return  thereof  cannot  be  had,  for  thH  sum 
of  91.887.60  and  Interest,  making  in  the  ag- 
gregate, $2,886.86.  with  interest  on  that 
amount  at  7  per  cent,  from  rendition  of 
jadgment,  and  costs,  on  which  amount, 
to  the  extent  of  910O,  the  percentage  was 
claimed.  The  "amount"  recovered  is  not 
the  primary  and  absolute  result  of  the 
Judgment.  It  may  never  be  recovered,  be- 
came ttae  whole  property  or  a  part  thera- 


ot  may  be  retamed*  In  which  event  tbrn 
would  be  a  percentage  given  for  an 
amount  which  was  not  recovered  at  all, 
and  In  this  case  It  does  not  appear  wheth- 
er the  property,  or  any  part  of  It,  would 
be  returned  or  not.  Hence  we  do  nut 
think  that  the  statnteln  question  Includes 
such  a  Judgment  as  the  one  la  hand.  It 
follows  that  the  Judgment  and  order  re- 
fusing a  new  trial,  and  the  order  retaxing 
costs,  should  be  aflk-med,  and  we  so  ad- 
vise. 

Weeoncur :  Temple,  C.  ;  Fitzobbalo,  C. 

Per  Cubiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  refusing  a  new  trial,  and  the  order 
retaxing  costs,  are  affirmed. 

—    (t  Cal.  nnnp.  4K) 
People  v.  Brdgot.  (No.  20,706.) 
(Supreme  Court  cf  Califomkt.  Jiue  16, 1891. 
REOUBiFfl — New  Qubstionb— Death  Sbntbhci. 

On  ^>peal  from  a  seotonoo  of  death,  the 
supveiae  oourt  will  oMislder  qnestlou  ndMa  for 
the  flnt  time  In  s  petition  for  rehearing. 

On  rehearing.  For  former  report,  see  SI 

Pac.  Rep.  758. 

PsE  Cubiam.  In  this  case  we  are  entire- 
ly satisfied  with  the  correctness  of  the  de- 
cision heretofore  rendered  upon  all  the 
points  discussed  in  the  opinion  of  the 
court.  But  in  their  petition  [or  a  rehearing 
counsel  for  the  defendant  present  an  alto- 
gether new  point,  as  to  which  we  have 
grave  doubts.  In  dvH  eases  we  have  in- 
variably refused  to  grant  a  rehearing  for 
the  purpose  ot  considering  a  suggestion  iA 
error  made  for  the  first  time  in  the  peti- 
tion for  rehearing,  hut  we  feel  constrained 
to  relax  this  rule  in  a  criminal  case  In 
which  the  defendant  Is  appealing  from  a 
Judgment  ol  death.  Rehearing  granted. 


(89  Cal.  440) 

PoBTBB  V.  JEMNINGS,  Sherilf,  et «/.  (No. 
13,469.) 

(Supnme  Court  of  Cal^fomia.  Jnae  ID,  UM.) 

bnnranoN— Sals  or  Lakds  oh  ExscimoE^Dn- 
toLcnoir  OE  Ahiwik. 

1.  In  an  aotion  to  restnUn  the  sale  of  land 
under  exeootion  aeainat  platntlfl's  graatoe  tbm 
oourt  should  oontioue  the  reatraialug  order  pend- 
ing final  detariDlnatlOD,  and  it  is  an  aboatof  dis- 
cretion to  dliaolre  It  upon  the  filing  of  an  aiuwer 
denying  the  allegatioDs  of  the  hill. 

a.  while  deoUlB  upon  iaf ormation  and  belief, 
authorized  by  Code  Civil  Proc.  CaL  S  ^S7,  are  suffl* 
olent  to  raise  an  issue,  they  are  not  snch  denials  as 
will  lastly  the  dUaoluUm  of  a  temporary  in- 
JunotloB  on  the  groond  that  the  UU  is  full/  de- 
nied 1^  the  answar. 

Department  1.  Appeal  from  superior 
court.  Santa  Cnu county;  F.  J.  Mt^ANif, 
Judge. 

A,  S.  KUtredge,  for  appellant.  T.  H. 
Latne  and  Z.  N.  Goldsbj,  tor  respondents. 

Oaboutte,  J.  This  is  an  action  for  a 
perpetual  Injunction  to  restrain  Jennings, 
the  eAieritr  of  Santa  Oui  county, from  sell, 
lug  the  land  ot  plalntltf,  under  an  execu- 
tion issued  on  a  Judgment  In  favor  ot  de- 
fendant Cnmmlngs  tigainst  one  William 
N.  Cnmmlngs.  The  complaint  was  fall 
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and  eompletf'.  The  answer  denied  plaln- 
tilt'B  owuertilitp.  Hpeclflcally  averring  that 
the  deed  from  the  execution  debtor,  Cum- 
mlnga,  to  one  Ketchum  waR  in  fact  a 
mortgage,  an(5  that  lUe  need  from  Ketch- 
um to  plalntin  conveyed  no  title.  Upon 
the  Hling  of  the  complaint,  an  order  was 
made  on  defendanttt  to  Hhow  cause  why 
an  Injunction  shonld  not  he  Krantcd  to 
stay  proceedingH  peiidinK  the  final  deter- 
mination or  the  Bult,  and  a  temporary  re- 
straining order  was  Issued.  The  matter 
was  heard  upon  the  complaint  and  an- 
swer, and  upon  a  decree  of  the  court  made 
In  the  case  of  Cummlngs  t.  Cummtngs, 
which  does  not  appear  to  be  material. 
The  restraining  order  was  set  aside  by  the 
court,  which  was,  In  effect,  a  refusal  to 
grant  the  injunction.  Hiclcs  v.  Michael,  15 
Cal.  109.  From  this  order  denying  the  ap- 
plication tor  an  Injunction  pe^f/ejife  lite 
plaintiff  appeals. 

The  rule  is  so  well  established  In  this 
state  that  anordergranting  or  dinsolTlng 
an  Injunction  la  a  mutter  of  discretiou 
with  the  lower  court,  which  this  court 
will  not  review,  except  where  an  abuse  of 
that  discretion  Is  urged,  that  a  citation  of 
authority  upon  the  question  is  useless  la- 
bor.  Applying  this  well-established  prin- 
ciple to  the  case  under  examination,  can 
the  action  ul  the  trial  court  be  sustained? 
The  plaintiff  claims  to  be  the  owner  of  a 
tract  of  land,  purchased  in  good  faith,  for 
a  valuable  consideration,  tn  the  actual 
possession  thereof,  and  now  seeks  to  pre- 
vent a  sale  under  execution  against  the 
original  grantor.  It  Is  settled  law  In 
this  state  that  Injunction  Is  the  proper 
remedy  In  this  character  ol  action,  and 
that  a  dissolution  of  the  restraining  order 
does  not  follow  as  a  matter  of  course 
upon  the  filing  of  the  answer  denying  the 
eqnltlee  of  the  complaint.  Conceding  that 
the  denials  in  the  answer  of  defendants 
are  complete  and  unobjectionable,  still  It 
would  seem  lu  tbu  exercise  at  a  sound  dis- 
cretion the  lower  court  should  have  held 
the  sale  in  abeyance  until  the  fiiml  dlKpu- 
Hltlon  of  the  case  upon  its  merits.  "  Espe- 
cially will  this  discretion  be  exercised 
where  fraud  Is  the  fpravamcD  o(  the  bill,  or 
when  It  Is  apparent  to  the  court  that  a 
dissolution  of  the  Injunetion  would  result 
in  greater  injury  and  hardship  than  Its 
continuance  to  the  bearing,  or  where  It  is 
apparent  that  by  a  dissolution  complain- 
ant would  lose  all  the  benefit  which  would 
otherwise  accrue  to  him  shonlu  lie  finally 
succeed  In  his  cause.  •  *  •  So,  where 
the  case,  as  presented  by  the  bill.  Is  one 
which  seems  to  require  investigation,  and 
the  effect  of  dissolving  the  Injunction 
would  be  to  place  the  property,  which  is 
the  subject  ol  controversy,  beyond  the 
control  of  the  court  In  which  the  action  is 
pendinie,  and  would  be  equivalent  to  a 
complete  denial  of  the  rell^  songnt  by 
the  bill,  the  injunction  will  not  be  dis- 
solved.- .Sections  1508,  1509,  High,  Inj, 
"  Jf  the  continuance  of  the  injunction,  even 
admitting  defendanfu  answer  tu  be  true, 
cannot  prejudice  or  imperil  his  rights,  and 
on  the  other  hand  Its  dissolution  might 
seriously  impair  the  rights  of  complain- 
ant, the  motion  to  dissolve  npon  tlie  com- 
ing IQ  of  the  answer  shonld  not  be  al- 


lowed." Section  1511,  Id.  "It  Isateotadd 
that  where  the  Injunction  is  not  merely 

ancillary  to  some  other  or  principal  relief 
sought  uy  theactlon,.but  Isitself  the  princi- 
pal relief  desired, andltsdlssolutiun  would 
be  equivalent  toadismiHsal  of  the  action, if 
a  reastmable  doubt  exists  in  themlndof  the 
court  whether  the  blU  is  sufficiently  nega- 
tived by  the  answer,  it  Is  proper  to  refuse 
a  dissolution,  and  continue  the  injunction 
to  tlie  hearing. "  Section  1512,  Id.  "Thus, 
in  the  case  of  an  injunction  against  a 
sheriff's  sale  of  real  property  under  an  ex- 
ecution, while  a  eerlona  question  Is  pend- 
ing and  undetermined  as  to  whether  the 
land  is  really  subject  to  sale  In  satisfaction 
of  the  Judgment,  a  motion  to  dissolve  will 
not  be  Kranted,  but  the  injunction  will 
be  continued  to  the  bearing."  Section 
1543,  Id.  It  must  be  conceded  that.  If 
plaintiff  prove  the  allegations  of  his  com- 

ftlalnt  at  the  trial,  he  will  be  entitled  to  a 
udgment  of  perpetual  Injunctloa.but  then 
his  Judgment  is  a  nullity;  the  calamity 
has  befallen  him;  the  horse  baa  already 
been  stolen;  the  sala  has  already  been 
made;  the  relief  has  come  too  late;  the 
clond  upon  his  title  Is  an  accomplished 
fact.  The  judgment  ol  the  trial  court  In 
denying  the  Injunction  deprived  plaintiff 
of  all  benefit  of  therlght  to  which  the  law 
declares  he  is  entitled.  It  Is  virtually  dis- 
missing the  action  because  defendants 
deny  plaintiff's  right.  It  Is  practically 
renderingjudgment  for  defendants  because 
they  deny  the  allegations  of  the  complaint. 
In  this  case  defendants  could  not  have 
been  prejudiced,  nor  thelrrights  lmi>eriled, 
by  the  granting  of  the  injunction.  Theex- 
ecutlon  had  been  levied;  the  lien.  If  any, 
was  secure;  no  Injury,  aside  from  delay, 
(which  a  bond  wonld  fnlly  satiny,)  could 
result  to  defendants.  "To  dissolve  the  In- 
Junrtion,  and  permit  the  plaintiff's  farm 
to  be  sold,  under  this  judgment  at  BherilTs 
sale,  to  the  highest  bidder,  while  a  serious 
question  is  pending  here  whether  it  can 
be  sold  at  all  under  the  Judgment,  would 
be  indiscreet.**  Tan  Mater  v.  Holme8.0  N. 
J.  Eq.  693. 

In  the  case  of  Htcbs  v.  Compton,  IS  Cal. 
210. the  court  used  thefollowinglangaage: 
"The  rights  of  the  defendants  are  protect- 
ed by  a  bond,  and  no  Injury  can  result  to 
them  from  a  continuance  of  the  InJuuL'tion. 
The  plaintiff  has  no  security  whatever, 
and  the  dissolu  tlon  of  the  Injunction  leaves 
him  at  the  mercy  of  the  defendants.  The 
granting  and  c<mtlnulng  of  Injunctions  of 
this  nature  are  to  some  extent  matters 
of  discretion,  and  this  discretion  should  al- 
ways be  exercised  In  favor  of  the  party 
most  liable  to  be  Injured."  In  the  case 
of  Hunt  V.  Steese.  75  Cal.  624,  17  Pac. 
Rep.  920,  where  the  trial  court  refused  an 
injunction  pendente  lile  to  restrain  waste 
in  an  action  of  ejectment,  this  conrt  said : 
"In  nil  cases  of  this  kind,  an  Injunction 
should  be  granted  pending  the  determina- 
tion of  the  issue  as  to  ownership,  nnlees 
It  appears  that  the  plaintiff's  title  is  bad. 
or,  at  least,  that  there  Is  no  reasonable 
ground  for  the  assertion  of  title  by  the 
plaintiff."  And  again:  "Not  only  should 
there  be  an  answer  to  the  merits,  bat  it 
should  be  made  reasonably  certain  by  the 
pleadings  and  the  affidavits  that  the  at- 
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taek  npcm  the  patent  win  be  nlUmately' 
TOcceHfal.  or  the  tDjnnctioD  should  be 
i?ranted.*  And  thereupon  this  court  di- 
rected the  lower  court  to  issue  the  injunc- 
tion. To  Bustain  respondents  Id  this  ap- 
peal would  deprive  appellant  of  all  bene- 
fit which  would  accrue  to  him  shonld  he 
finally  succeed  In  his  cause,  and  would  be 
a  complete  denial  of  the  relief  sought  by 
the  complainant.  The  Injunction  prayed 
tor  Is  not  merely  ancillary  to  other  relief ; 
It  is  itself  the  principal  relief  desired,  and 
Its  denial  Is  equivalent  to  dismissal  of 
the  action.  Upon  the  authorities  hereto- 
fore qnoted,  and  upon  principles  of  sound 
reason  and  Justice,  we  think  an  injunction 
should  bare  Issned  pendlug  the  final  Jndg- 
ment  in  thecanse. 

Certain  alleg^atlona  of  the  complalnl; 
are  denied  upon  information  and  belief. 
While  denials  In  this  form  are  authorised 
by  section  437  of  the  Code  ol  Civil  Proced- 
ure as  matters  ot  pleading,  and  are  suffi- 
cient to  raise  an  Issue,  yet  they  are  not 
such  denials  as  will  serve  as  the  basis  of  a 
motion  to  dissolve  an  injunction  on  the 
ground  that  the  equities  of  the  bill  are 
fully  denied  by  the  answer.  Judge  Story 
says :  "Such  negation  affords  no  pre- 
sumption ascalnst  the  plalntlH'a  claim,  but 
merely  establishes  that  the  defendant  has 
no  personal  knowledge  to  aid  It  or  dis- 
prove it. "  Poor  T.  Carleton,  8  Som.  77,  78 ; 
High.  InJ.  fi  1614.  The  order  refusing  to 
grant  the  Injunction  should  be  reversed, 
and  the  trial  court  directed  to  issue  tbein- 
Jnnctlon  asked  for  by  plaintiff,  pending  the 
final  determination  of  the  eaasa  upon  its 
merits. 

Weconcur:  Paterson,  J. ;  Habrisoh,  J. 

(SB  Oal.  484)   

Rrspini  t.  Porta.  (No.  13,253.) 
(aupreme  Court  ef  Calif  ornla.  June  18,1891.) 

liAHULOBD  AHU  TKIT1.KT— AOASnONlfSMT  OT  Fbxk- 
I8B8 — DaHAQBS. 

1.  Under  Civil  Code  CoL  S  8300,  prorldlng 
that  for  brosoh  of  ocmtnct  tiie  meuare  of  dama- 
ges Is  that  amount  which  will  compensate  the 
party  for  all  detriment  proximately  caused  there- 
by, a  landlord  whose  premises  are  abandoned  by 
his  tenant,  and  who  thereupon  leases  the  same  to 
another,  can  reoovw  as  damages  only  the  differ- 
enoe  between  the  amoont  hesEouidhave  receiTed 
under  Uie  first  lease  and  that  which  he  actually 
did  receive  under  the  second. 

a.  civil  Code  Cal.  |  8S0S,  providing  that  the 
detriment  caused  by  the  breach  ot  an  obligation 
to  pay  money  only  ia  deemed  to  be  the  amount 
due  by  the  obUgatlon,  does  not  appJyto  an  action 
by  a  undlord  to  reaover  damages  tm  the  aban- 
donment of  the  leased  premises  by  the  tenant. 

Department  1.  Appeal  from  superior 
court,  Santa  Cros  county ;  F.  J.  McCann, 
Judge. 

Joseph  B.  Skirm,  for  appellant.  Z.  N. 
Qoldsbjr,  for  respondent. 

Patbrson,  J.  On  November  1,  lij84,  the 
plaintiff  leased  certain  real  and  personal 
property  to  the  defendant  for  the  term  of 
five  years  at  an  annual  rental  of  92,400, 

} my  able  qnarterly  In  advance.  The  de- 
endant  entered  Into  possession  of  the 
lands,  and  held  the  same,  and  paid  the 
rent  regularly  for  one  year.  On  Novem- 
ber 3. 18S5,  plaintiff  demanded  payment  of 
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the  rent  doe  for  the  flrst  quarter  of  the 
second  year,  bat  the  defendant  replied 
that  be  had  no  more  money,  conld  not 
pay  the  rent,  and  was  going  to  leave  the 
place  and  give  up  everything.  Plaintiff 
answered  that  he  had  not  come  to  take 
possession  ot  the  property,  but  to  ask  lor 
his  rent,  but  U  the  defendant  was  going  to 
abandon  the  property  he  would  take  pue- 
seeslon  ot  the  same  to  protect  it.  The  de- 
fendant thereupon  surrendered  possusslon 
of  the  property  to  the  plaintiff.  A  few 
days  after  the  2d  day  of  November.  1885, 
the  plaintiff  leased  the  property  to  one 
Fillpplal  at  a  rental  of  92,000  per  year, 
and  the  latter  has  ever  since  held  posses- 
sion and  paid  rent  at  that  rate.  This  ao> 
Ucm  was  brought  by  ttie  plaintiff  to  re- 
cover the  sum  of  9600,  being  the  amoant 
claimed  to  be  due  him  from  defendant  on 
Novemtwr  1, 1885,  together  with  interest 
thereon  at  the  rate  of  7  per  cent,  per  an- 
num from  that  date.  The  court  below 
held  that  the  defendant  was  entitled  to  a 
credit  ot  9500,  the  amount  the  plalDtllf 
had  received  from  Fllipplnl. 

It  was  properly  held  by  the  court  be> 
low  that  the  abandonment  of  the  prem- 
ises to  the  plaintiff,  and  the  taking  pos- 
session by  him  against  his  wlHh,  and  the 
subsequent  letting  of  the  property  to  an- 
other tenant,  was  not  a  surrender  and 
termination  of  the  lease  under  the  drcnm- 
stances.  A  landlord,  np<ra  a  wrongful 
abandonment  by  fals  tenant,  may.  If  he 
choose,  decline  to  meddle  with  the  proper- 
ty at  all,  and  at  the  end  of  the  term  sue 
for  the  rent.  He  la  not,  however,  driven 
to  this  course,  and  run  the  risk  of  damage 
to  his  property,  or  the  Insolvency  of  his 
tenant.  In  this  case  the  plaintiff  pursued 
tbe  right  course  in  letting  the  property  to 
Fllipplnl,  and  we  presume  that  he  pro- 
cured the  highest  rent  that  could  be  ob- 
tained. But  we  cannot  support  him  in 
his  contention  that  because  the  defend- 
ant, against  his  (plaintiff's)  wishra,  and 
without  right,  abandoned  tbeproperty.he 
Is  entitled  to  recover  tbe  full  amount  pro- 
vided tor  by  the  terms  of  the  lease  to  de- 
fendant. Our  Code  provides  that  "lor  the 
breach  of  an  obligation  arising  from  con- 
tract, the  measure  ol  damages,  except 
where  otlierwise  expressly  provided  by 
this  Code,  is  the  amount  which  will  com- 
pensate the  party  aggrieved  lor  all  the 
detriment  proximately  caused  thereby,  or 
which  in  the  ordinary  conrse  of  thlnga 
would  be  likdy  to  resnlt  therefrom.* 
Section  S800,  Civil  Code. 

We  think  plaintiff's  rights  are  measured 
by  the  provisions  of  this  section,  and  not 
by  section  8302,  Id.  In  cases  of  this  kind 
the  landlord  is  not  entitled  to  recover  for 
rent  of  the  premises  after  the  abandon- 
ment  of  them  by  tbe  defendant,  but  has 
compensation  for  the  inlury,  and  his 
measure  of  damage  is  the  difference  be- 
tween the  rent  he  was  to  receive  and  tbe 
rent  actually  received  from  the  subsequent 
tenant,  provided  tbere  has  been  good 
faith  in  the  subsequent  letting.  Gear, 
Landl-db  Ten.$§  128,  176;  Ledoux  v.  Jones, 
20  La.  Ann.  540;  Bloomer  v.  Merrill,  29 
How.  Pr.  2m;  Randall  v.  Thompson,  1 
Tex.  Civil  Cas.  Ct.  App.  1102;  Aner  r. 
Pennsylvania,  09  Fa.  St.  870;  Field,  Dam. 
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S  528.  Appellant  nontends  tbat,  as  neariy 
two  yeara  had  passed  between  the  time  of 
the  abandonment  by  the  defendant  and 
the  trial  of  this  actlun.  the  court  below 
outrht  to  have  allowed  the  plaintiff  about 
fSOO.  that  belnjE  the  amonnt  of  daniase 
up  to  that  time  through  the  defendant's 
breach  of  his  oblltcatton  an  lessee.  The 
eomplHint,  however,  was  filed  on  Novem- 
ber 28, 18M5.  and  no  claim  was  made  there- 
in for  anything  beyond  the  amonnt  ot  the 
flret  luRtallment.  Under  tbepleadlngs  the 
court  eonld  not  allow  for  any  aubseqoent 
Inatallmenta.  Judgment  affirmed. 

Weconcor:  HARinsoif,  J.;  Gaboutts,  J. 


M  Cal.  m   

Walked  v.  Guerbon  et  al.   (No.  18,408.) 
{3upnme  Court  <^  CdHfanUa.  JunelOtiaBL) 

iNJUXOnOH— WATXB-Riesra— EUBHBMn. 

A  land-owner  may  have  an  iD]tinctlon 
anlnst  a  stranger,  who,  under  claim  or  rii^t,  U 
taUnc  water  from  Mb  canal  by  means  of  a  ditch 
acrou  taiB  isna,  even  tliough  the  amount  oi  water 
taken  la  Inappreciable,  since  Ita  continued  use 
woald  ripen  into  an  easement  In  the  land. 

Department  2.   Appeal  from  aoperlor 
court,  Coutra  Coata  county:  Jobbpb  V 
JoNKH,  Judge. 

A.  H.  Qrl/Btb  and  A.  C.  Bnrtley,  for  ap- 
pellants. W,  S.  TinulDg  and  W,  S.  WeUa, 
for  respondent. 

MoFarlamd.J.  This  action  waabroatfht 
to  enjoin  defendants  from  depfl^tlng  dirt 
npon  plalntin'a  land,  and  from  diverting 
water  from  plulntlff'a  canol,  on  hie  said 
land,  and  for  damages.  Judgment  was 
rendered  for  ptaintllT.enJolnlng  defendants 
aa  prayed  for,  and  defendante  appeal  from 
the  Judgment  and  from  an  order  denying 
anew  trial.  We  think  that  tbe evidence 
aopporta  the  flndlngs. 

Plaintiff  owns  a  tract  of  land  through 
which  there  Is  an  artificial  water-way  or 
canal,  about  7  leet  deep  and  40  feet  wide, 
which  is  wholly  owned  and  controlled  by 
plaintiff,  and  waa  originally  constructed 
mainly  for  purposes  of  navigation.  It 
receives  Its  waters — ormostof  them— from 
aatongh  connected  with  tbe  San  Joaquin 
rtrer,  and  is  filled  and  emptied  by  tbe  flow 
and  ebb  ot  the  tides  of  the  Pacific  ocean, 
although  the  water  which  flows  Into  it  la 
river  water  and  fresh.  The  appellants  di< 
vert  water  from  said  canal  by  means  ot 
a  ditch  which  they  dag  through  and  over 
plalotiR's  land,  and  connected  with  the 
canal  by  a  box.  They  seem  to  take  the 
position  that  when  the  canal  Is  filled  by 
the  Influence  of  the  tides,  the  amount  ot 
water  In  it  is  inexhaustible,  and  incapable 
of  being  diminished ;  tbat,  therefore,  tbe 
amount  diverted  by  them  can  dn  respond- 
ent no  damage;  and  that, therefore,  an  In- 
junction will  not  lie.  If  there  Is  any  such 
principle  wltb  respect  to  water-righta.  It 
certainly  could  be  applied  only  to  a  ease 
where  a  party,  without  Intruding  npon 
the  poRseBslons  of  others,  and  without 
commlttlTig  any  direct  trespass  upon  an- 
other's land,  took  water  from  a  stream 
at  a  point  where  he  had  a  right  to  ap- 
proach It,  to  the  alleged  damage  ot  per- 
sons claiming  water-rlghtsat  other  points 
on  tbe  stream.  But  there  la  clearly  no 


prindple  by  whkh  a  mere  Intruder  can  go 
upon  the  land  of  another,  and  take  water 
from  an  artificial  ditch  tbereon.  Such  an 
act  Is  an  Injury  to  the  right,  and, If  threat- 
ened to  be  continued,  should  be  enjoined, 
whatever  opinion  persons  other  than  the 
owner  may  have  about  the  extent  of  the 
damage  that  may  result.  "The  right  tu 
an  injunction,  therefore.  In  such  a  case, 
does  not  depend  upon  the  extent  of  the 
damage,  measured  by  the  money  stand- 
ard; tbe  maxim  de  aiiji/m/s  does  not  ap- 
ply." Learned  v.  Castle,  78  Cal.  461,  18 
Pac.Bep.872,and2I  Pac.Bep.ll,  and  canea 
there  cited.  It  is  true  that  the  court  finds 
lu  one  place  that  plaintiff  was  not  actually 
damaged  by  tbe  taking  of  the  water  that 
had  occurred;  which  means,  we  suppose, 
tbat  the  court  could  not  make  any  money 
eatlmate  ot  sneh  damage;  but  the  court 
also  finds  that  "It  said  defendants  are  not 
restrained  and  enjoined  from  using  said 
water,  and  conducting  the  same  through 
said  ditch,  said  use  thereof  by  defendant 
will  ripen  Into  an  easement  on  tbe  part  of 
the  defendants,  and  prevent  tbe  nnre* 
strieted  use  of  said  canal  by  plaintlfr.  and 
canse  plaintiff  great  and  Irreparable  ln> 
jury."  The  question  of  damages  la  Irrele- 
vant. The  threatened  act  ot  appellants 
"disturbs  tbe  plaintiff's  possession,  and,  U 
permitted  to  continue,  will  ripen  Into  an 
easement.  That  of  Itself  is  sufficient  to 
entitle  him  to  an  Injunction.**  Richards 
V.  Dower.  64  Cal.  64.  Tbe  threatened  fill- 
ing up  of  plalntltrs  land  with  dirt,  thus 
d»troylng  his  fmlt-trees.  etc.,  la  of  the 
same  character  as  the  digging  of  the  ditch 
and  the  diversion  of  the  water;  and  upon 
tbe  same  principle  such  acts  were  prop- 
erly enjoined.  We  see  no  error  In  the  rul- 
inga  of  tbe  court  below.  Tbe  Judgment 
and  order  appealed  from  are  affirmed. 

W«  concur:  Db  Hatbn,  J.;  Shabp- 

8TBIH,  J. 

  ai  CsL  MB 

HiHN  r.  Manqenbrbo.  <No.  13,866^) 

(Supreme  Court  qf  California.  Tta^  2S,  1891.) 

EiscmnNT  —  Sdfficiikct  or  Cmifuuit  —  Di- 
8CBIPTIOK  or  Lands. 

1.  Tn  ejectment,  a  complaint  alleging  tbat 
ptsintUI  is  seised  in  feeof  the  realty,  and  defend- 
ant is  In  posseBslMi,  and  against  pulotifl's  ndll 
detains  and  witbliouls  the  poMeewon  thereof,  la 
sufBctent  OQ  demurrer. 

2.  Where,  In  ejectment,  the  land  is  described 
as  being  in  S.  township,  B.  C.  oonn^,  California, 
and  bounded  on  the  north-eaat  by  Bay  avenue,  on 
the  S.  E.  by  the  land  of  M.  B.  Land,  and  on  tbe 
B.  W.  and  K.  W.  t^  S.  creek,  the  descvipUoD  is 
sai&olent  on.  speoial  demurrer. 

Appeal  from  superior  court.  Santa  Cms 
county;  F.  J.  McGann,  Judge. 

Z,  N.  Goldaby,  for  appellant.  Cbatiea  B. 
Youhfpert  for  respondent. 

Gabodtte,  J.  This  Is  an  action  of  eject 
raent.  Tbe  complaint  was  attacked  by  a 
general  demurrer,  and  also  by  a  special 
demurrer,  aa  to  tbe  sufficiency  of  the  de- 
scription of  the  land  involved  in  the  liti- 
gation. The  dem  urrer  waa  overruled,  and 
an  answer  filed  by  defendant,  denying  the 
allegations  of  the  complaint,  and  setting 
up  a  lease  by  plaintiff  to  G.  Mangenbenc, 
the  husband  ol  d^ndant*  and  a'lcgln; 
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tbat  Bhe  was  Uie  BurvlTlng  nidow  of  said 
deceased  lessee,  and  that  no  adminiHtrA- 
tlon  has  been  bad  upon  his  estate.  TbU 
im  ao  appeal  hy  the  dclendant  frooi  the 

Jadgment  and  order  denylne  her  motion 
or  a  new  trial.  The  demurrer  was  prop- 
erly overmled.  The  complaint  alleges 
tbat  the  plalntin  IB  seised  Id  lee  of  the  real- 
ly; tbat  the  defendant  to  In  poBBeeslou. 
and  against  plaintiff's  will  detains  and 
wltbtaulds  the  possession  tbereof.  Alter  a 
ear^ol  review  of  the  law  upon  tbis  ques- 
tion, this  coort.  In  Payne  v.  Tread  well,  16 
Cal.  243,  bald  such  a  complaint  sufficient. 
To  the  same  effect  1b  Rego  v.  Van  Pelt,  66 
Cal.  i!54,  3  Fac.  Rep.  867. 

The  demnrrer  to  the  complaint,  as  to 
the  Insufficiency  of  the  description  of  the 
realty,  was  not  well  taken.  The  land 
was  described  as  beioK  In  Soqnel  town- 
Bblp,  Santa  Crnx  county,  state  of  Califor- 
nia,and  bounded  on  the  north-east  by  Bay 
evenoe.  on  tbe  south-east  by  the  land  of 
U.  E.  Irfiad,  and  on  the  Bonth-west  and 
nortb-west  by  Soqnel  creek.  We  cannot 
boM,  from  this  description  in  the  com- 
plaint, that  It  Is  impossible  for  the  proper 
officer  to  Identify  the  land  In  the  field. 
Carpentler  v.Orant,  21  Cal.140;  Lawrence 
T.  Davidson,  44  Cal.  180.  The  lease  from 
plaintiff  to  appellant's  hONband  did  nut 
glvn  her  any  greater  r\ght  than  the  lessee 
wonld  bave  bad  If  be  had  lived.  The 
lease  was  for  s  fixed  period  of  five  years, 
which  expired  December  81, 18SS.  Had  the 
le^ee  been  Jiving  at  the  expiration  of  this 
period,  his  tenancy  surely  would  then 
have  been  at  an  end.  Canning  v.  Flbusb, 
77  Cal.  196. 19  Pac.  Rep.  876.  The  fact  tbat 
the  leasee  died  before  the  expiration  of  the 
lease  could  not  prolong  the  term,  and 
plaiutlff  bad  no  Interest  or  right  In  the 
property  after  the  expiration  of  the  lease. 
We  have  carefully  examined  appellant's 
exceptions  upon  the  admission  of  certain 
evidence,  and  find  no  error  in  the  rulings 
of  the  lower  court.  Let  the  Judgment  and 
order  be  affirmed. 

Weconeur:  Paterbok,J.;  HabbiboNiJ. 


McCoRn  ft  Bradfibld  Furniture  Co.  v. 

WOLLPERT  et  ul.   (No.  13.2S1.) 
{Supreme  Court  of  Calif omia.  Hay  28, 18U1.) 

FuirCIFAL  AND  AoE^tT— SoOFB  OV  AGBKOT— LlA- 
BlUTT  TO  TbISD  FbBSOH. 

A  nuuiufactnrer  wrote  to  a  cvBtomer  that 
for  the  next  year  he  bad  14  new  patterns  of  fur- 
nlture^  and  that  '*out  Mr.  W.  will  call  on  yon 
early  in  January,  and  talk  to  you  about  handliog 
the  line  next  year. "  The  agent  called,  and  de- 
fendants claim  to  have  tMught  old  pactemB  of 
goods,  which  were  not  delivered.  HmZ,  the  let 
ter  only  gave  authority  to  sell  the  new  patterns, 
and  the  customer  could  not  recover  for  a  fallura 
to  deliver  old  patterns  of  furniture. 

Commissioners' decision.  Departmentl. 
Appeal  from  superior  court,  city  and 
county  of  San  Franclaco;  Waltieb  H. 
Lktv.  Judge. 

John  B.  Dickltieon,  tor  appellant.  01- 
a^tCtlokertBgJk  3'£Dni/w,forrespundenu. 

FooTR,  C.  The  plaintiff  bronght  this  ac- 
tlcHi  against  the  defendants  for  tba  recov> 
(trj  o!  «88i.67»  allied  to  be  dn«  It  lor 


goods  sold  and  delivered  to  the  defend- 
ants, who  set  up  a  counter-claim  to  an 
amount  greater  than  that  sued  for  by  the 
plaintiff.  Thfi  court  found  in  favor  of  the 
plaintiff  to  the  esteut  ol  its  demand,  and 
Hlso  for  the  defendants  to  the  extent  of 
9l,65S,  and  rendered  Judgment  In  favor  of 
ttae  latter  lor  the  difference  between  the 
value  of  the  goods  sold  and  delivered  and 
the  amount  allowed  on  the  counter-claim. 
This  appeal  is  from  that  Judgment  and 
an  order  denying  a  new  trial. 

The  first  point  made  by  the  appellant  la 
tbat  the  court  erred  In  flndlngf  upon  the 
evidence,  that  the  plaintiff  ever  agreed  to 
Bell  tbo  d^ndanto  the  goods  which  the 
former  failed  and  refused  to  deliver  the 
latter;  Che  argument  In  this  connection 
being  that  tbe  proof  showed  tbat  the  al- 
leged sale  was  made  by  an  agent  of  tbu 
plaintiff  of  goods  that  were  to  be  manu- 
facturedt  which  agent  was  one  selling  fur- 
niture on  commission,  and  tbat  It  was  not 
within  the  scope  of  his  authority  directly 
or  ostensibly  to  make  such  a  sale  binding 
on  the  plaintiff.  The  uvldence  as  to  the 
scope  ol  the  agent's  authority  was  to  this 
effect:  That  the  plaintiff,  the  McCord  & 
Bradfleld  Furniture  Company,  a  corpora- 
tion, was  doing  buelneaa  at  Grand  Rap- 
Ids,  Mich.;  tbat  Frank  Wenderotli,  lU  al- 
leged agent,  was  a  member  of  tbe  firm  of 
Wenderotb  Bros,  lu  the  city  of  Chicago, 
whose  business  was  that  of  merchants  to 
sell  furniture  on  commission;  that  he  had 
for  several  years  been  coming  twice  a 
year  to  San  Francisco,  selllnfi:  the  goods 
of  the  plaintiff  and  of  other  manufactur- 
ers to  the  defendants;  that  througb  him 
the  latter  had  made  purchases  of  goods 
at  various  times  from  plaintiff.  This  be- 
ing tbe  ordinary  course  of  business  be- 
tween the  parties,  the  defendants  on  tbe 
lOtb  of  December.  1886,  received  a  letter 
from  the  plaintiff,  to  the  effect  that  for 
the  next  year  tbe  latter  bad  14  new  pat- 
terns of  fnrnltnre.  which  it  would  be  ready 
to  snbmic  to  the  inspection  of  the  former, 
by  the  end  of  the  month,  concluding  with 
this  sentence:  "Our  Mr.  Frank  Wend- 
erotb will  call  on  you  early  in  January, 
and  talk  to  you  about  handling  the  line 
for  next  year. "  Alter  the  reception  of  this 
letter  by  the  defendauta,  Wenderotb 
called  upon  them,  aud  exhibited  photo- 
graphs of  the  furultni-e  of  tbe  new  pat- 
terns referred  to  in  that  comraunlcatioD, 
and  also  of  certain  old  patterns.  The 
defendants  claim  that  he  (Wenderoth) 
made  a  contract  for  tbe  plaintiff  to  sell 
some  furniture  of  the  old  patterns. 
Wenderoth  testified  tbat  be  only  agreed 
to  try  to  Induce  the  plaintiff  to  make  and 
funilsh  "the  old  patterns  which  the  de- 
fendants had  contrai-ted  to  sell  to  a  third 
party  In  CuUfurnla  at  a  profit."  The 
plantlff  refused  to  fill  the  order  becaune  It 
had  none  of  the  old  pattern  furniture  in 
stock,  and  would  not  manufacture  it  to 
fill  the  order,  as  it  would  not  pay  It  to 
do  so,  and  It  bad  ceased  to  manufacture 
such  goods.  One  of  the  defendants  testi- 
fied tbat  Wenderotb  was  the  general 
agent  of  plaintiff,  authorized  to  make  all 
cuntractH  for  the  sale  of  its  goods  west  of 
the  Missouri  river,  and  asslgued  as  a  rea- 
son  for  tills  knowledge  tbat  they  never 
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knew  of  or  heard  of  any  one  else  aelllnjc 
itB  sooda.  So  far  as  the  defendanta' 
knowleclee  as  to  the  scope  of  Wenderoth's 
agency  was  derived  from  tho  plaintiff,  It 
was  from  the  letter  above  adverted  to, 
and  a  aimilar  une,  written  tiome  years  be- 
fore this  transaction,  and  the  hills  sent 
for  soodH  by  the  plaintiff  had  written 
on  them  that  they  were  sold  by  Frank 
TVeuderoth  or  Wenderoth  Bros.  So  far  as 
the  direct  authority  goes  which  Wen- 
deroth had  from  the  letter  introduced  in 
evidence,  and  from  the  one  which  had  been 
i>revluu8ly  written,  It  seems  that  his  au- 
thority to  sell  only  extended  to  the  new 
patterns  of  furniture  which  were  In  process 
of  manufacture,  were  already  manu- 
factured, or  were  offered  to  be  manufact- 
ared  by  these  letters,  which  were  written 
mainly  for  the  purpose  of  notifying  the 
defendants  that  the  agent  would  be  on 
band,  as  he  had  been  In  previous  years, 
and  would  endeavor  to  sell  the  new  styles 
of  furniture. 

Upon  the  matter  of  the  ostensible  agen- 
cy, to  be  deduced  from  what  had  occurred 
In  former  years,  it  does  not  appear  that 
the  course  of  business  was  other  than 
that  the  aeent  sold  the  goods  of  the  man- 
ufacturing company,  presumably  those 
that  It  was  willing  to  manufacture,  or 
that  It  was  manufacturing,  or  that  It  had 
on  hand.  There  Is  nothing  to  show  posi- 
tively that  it  would  or  would  not  have 
authorized  the  sale  of  old-style  goods, 
which  it  hart  censed  to  manufacture.  The 
only  Instance  where,  according  to  the  tes- 
timony ot  une  of  thedefendunts,  the  agent 
had  undertaken  to  sell  goods  that  were 
no  longer  manufactured,  and  not  Instock. 
was  the  present  Instance.  The  agent  had 
In  at  least  one  Instance  before  this  sold 
goods  under  a  letter  similar  to  the  one 
in  evidence,  that  is.  containing  authority 
to  sell  new  pattern  goods;  and  he  had  In 
previous  years  also  sold  whatevpr  his 
principal  had  to  sell;  but  It  is  not  shown 
that  he  ever,  In  any  of  those  years,  under- 
took or  did  sell  goods  which  had  ceased 
to  be  manufactured  by  his  principal.  We 
do  not  see  that  Ills  ostensible  authority, 
independent  of  the  letters,  went  any  fur- 
ther than  to  sell  goods  that  his  principal 
had  on  hand,  or  was  willing  to  manufact- 
ure, orwas  manufacturing.  One  wboacte 
In  one  year  for  the  sale  of  goods  man- 
ufactured for  sale  for  that  year  cannot  be 
said  from  that  circumstance  to  be  the 
agent  to  sell  the  same  goods  for  the  next 
year,  unless  they  are  continued  to  be  man- 
ufactured or  are  in  stock,  and  the  prin- 
cipal wishes  to  sell  them.  The  very  send- 
ing of  nn  agent  out  to  sell  carries  with  it 
the  Idea  that  he  is  expected  by  the  prlnd- 

fial  to  sell  to  hiB  advantage,  and,  this  be- 
ng  so,  ft  would  seem  to  be  going  a  long 
distance  out  of  the  way  to  soy  that,  be- 
cnusn  he  is  e-tpreBsly  authorized  to  sell 
nianufncturod  goods,  he  is  also  authorized 
t(»  sell  thdse  tUat  have  ceawed  to  be  man- 
ufactured, and  could  not  be  except  at  a 
loss.  We  do  not  think  that  the  evidence 
shows  either  direct  or  ostensible  author- 
ity Id  tlie  agent  to  sell  goods  that  his  em- 
ployer had  censed  to  manufacture,  and 
did  not  cairyin  stock,  and  could  not  man- 
ufacture except  at  a  loss.  An  agent  ao-. 


thorlzed  to  sell  the  property  of  his  princi- 
pal when  manufactured  has  no  authority 
to  sell  before  it  Is  manufactured.  Merrl- 
am  V.  De  Tark.  6«  Cal.  549.  6  Pac.  Rep.  424. 
By  parity  of  reasoning,  an  agent  who  is 
shown  to  have  authority  to  sell  new  pat- 
tern goods  to  be  manufactured  (and,  so 
far  as  this  evidence  sbuws,  the  agent  had 
no  further  authority  than  to  do  this,  and 
to  sell  what  hla  principal  had  already 
manufactured,  orwas  willing  to  mannfact- 
ure)  cannot  be  said  to  have  authority  to 
sell  what  is  not  being  manufactured,  and 
will  not  be  by  hla  principal,  hecaase  to 
manufacture  It  wonld  reanlt  In  a  loss, 
which  iB  not  the  prevalent  Idea  In  any 
business.  We  do  not  think  that  under 
such  circumstances  a  reasonable  man 
would  believe  that  a  principal  would 
carry  out  any  such  contract,  or  had  ap- 
parently Intended  to  authorize  bis  agent 
to  make  it.  It  becomes  unnecessary  to 
notice  any  other  point  made  by  the  ap 
pellant,  and  we  advise  that  the  Jodgment 
and  order  be  reversed. 

We  concur:  Bblchbr,  C;  Tehplb,  C 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed. 

  M  CaL  S87 

Btoart  V.  Adahs  et  al.   (No.  13,184.) 

(Supreme  Court  of  Cal^omla.    June  1, 189L) 

What  CossTiTtiTBs  Mhono  Pabtnekship—Lu- 
BiLixr  or  Fartnbrs  —  AcTHoitrrT  or  Supbbis- 

TBNDEXT, 

1.  Civil  CodeCaLS  2Ma,i)rovidiagthatevery 
general  partner  is  jointly  liable  to  tlurd  penoos 
fiir  firm  debts,  applies  to  membora  of  a  minine 

^^"^  ^  m^e  superintendent  has  the  right  to  ex- 
pend partnership  funds  for  necessary  supplies  lor 
tbe  mme  without  express  autbority. 

S.  A  coQtract  by  trhich  s  stranger  agrees  to 
work  the  mine,  pay  one- half  tiie  sxpeowBt  and  re- 
ceive one-half  tbe  product  as  oompenaationf  does 
not  constitute  him  a  partner,  under  Civil  Coda 
Cal.  S  2511,  providtng  that  a  mining  portDersblp 
exists  wbere  several  persona  owning  a  claim  act- 
ually engage  in  working  it. 

Department  1.  Appeal  from  superior 
court,  city  and  connty  of  San  Francisco; 
Walter  H.  Levt.  Judge. 

Nagle  &  NaglettoT  appellants.  Hatehin- 
BOB  A  Campbell  and  AWred  Oixoa,  for  re- 
spondent. 

Oabouttb,  J.  This  Is  an  action  to  re- 
cover $2,765.18  upon  contracts  for  labor, 
and  for  money  advanred.  The  defendants 
are  mining  copartners  doing  business  un- 
der the  firm  name  of  the  Alabama  Bar 
Mining  *  Canal  Company.  Plaintiff  pei^ 
formed  labor  for  them  at  their  mine,  and 
a  portion  of  the  time  acted  in  tbe  capacity 
ot  superintpndent.  In  tills  action  he  re- 
covered a  Joint  Judgment  for  $2,311.16. 
This  is  an  appeal  from  the  Judgment  and 
order  denying  defendants'  motion  for  a 
new  trial. 

Api>ellantB  Insist  that,  as  memliera  ot  a~ 
mining  partnership,  they  are  only  liable, 
pro  rata,  for  the  liabilities  of  the  partner- 
ship accordlngto  their  respective  interests 
as  part  owners  In  the  mine.  No  authority 
directly  bearing  upon  tbte  question  has 
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been  presented  for  oar  consideration  by 
counsel  upun  either  side.  In  those  states 
where  raining  partnerabips  are  common 
we  find  many  cases  where  JadguieDts 
have  been  render>>d  fM^rainst  all  the  defend- 
ants (mining  copartuwv)  lor  the  (nil 
amoant  recovered,  and  no  qneatiuu  raised 
as  to  their  validity  upon  that  groand,  and 
SQch  has  been  the  practice  in  this  state. 
Jones  V.  Olaric,  42  Cal.  181 :  Taylor  v.  Cas- 
tle. Id.  367;  Sklllman  v.  I^acbman,  23  Cal. 
198;  McConnell  V.  Denver.  35  Cal.  865.  In 
HeConnell  t.  Denver,  anpra,  page  872, 
where  the  trial  court  rendered  a  Joint 
Judgment  against  some  of  the  defendants, 
this  court  said :  "Upon  the  flndlnKs  the 
Judgment  should  have  been  agatast  La- 
tham, as  well  as  the  other  defendants.  If 
be  was  a  member  when  the  contract  sued 
on  was  made,  and  the  contract  was  exe- 
cnted  by  a  party  duly  autbotised,  be 
must,  of  courae,  be  bound  by  It  as  well  as 
the  other  members. "  While  the  language 
may  tend  towards  the  position  of  respond- 
ent, yet  the  court's  attention  does  not  ap- 
pear to  have  been  directed  In  that  partic- 
ular line.  It  Is  passing,  strange,  it  defend- 
ants' position  is  correct,  that  they  have 
been  alio  wed  to  quietly  res t  so  long :  yet  Its 
novdty  does  not  deprive  it  of  ca  reful  con- 
stdn*ation  by  the  court.  "Mining  part- 
nerships, where  there  areno  partnership  ar- 
ticles, are  governed  by  the  lawof  ordinary 
partnerships,  except  so  far  as  the  general 
usage  of  persons  engaged  In  similar  par- 
snip or  the  established  practice  of  the  par- 
ticular company,  has  established  a  different 
rale.  The  only  difference  generntly  exist- 
ing, as  established  by  the  decisions  of  thte 
court.  Is  sucb  as  legitimately  flows  from 
the  tact  that  In  sucb  copartnerships  there 
Is  no  delectus  perBOnte.  Jones  v.  Clark. 
42  Cal.  193.  "Every  general  partner  is  lia- 
ble to  third  persons  for  the  obligations  of 
the  partnership.  Jointly  with  hia  copart- 
ners." Hectiou  2442. CItII  Code.  Wedonot 
beliere  that  tbe  fact  that  in  mining  part- 
nership there  Is  no  delectus  persotm  takes 
them  oat  of  tbe  rule  laid  down  In  the  fore- 
going section  of  the  ClvU  Code.  In  all  tbe 
cases  we  have  examined  which  attempt 
to  enumerate  the  differences  existing  be- 
tween general  partnersbipa  and  mining 
partnerships  arising  from  the  fact  that  In 
tbe  latter  there  Is  no  choice  of  partners, 
as  already  stated,  we  find  none  to  asitert 
that  one  of  the  distinctive  features  is  that 
mining  copartners  are  only  liable  to  cred- 
itors for  a  pro  rntA  amount  of  the  Indebt- 
edness. There  Is  no  good  reason  in  say- 
ing that  "ray  partner  is  not  one  of  my 
choice,  and  therefore  can  only  bind  me 
for  a  pro  rata  of  tbe  Indabtedness."  The 
proportion  of  the  indebtedness  for  which 
he  shall  be  bound  to  a  third  party  has  no 
relation  whatever  to  the  fact  that  bis  as- 
sociate in  business  Is  not  one  of  his  choice, 
and  does  not  legitimately  flow  from  tbe 
absence  of  delectus  pemona.  A  member 
of  a  mining  partnership  Is  bound  or  not 
bound  by  tbe  acts  of  a  copartner,  who  Is 
forced  upon  him  according  as  the  copart- 
ner acts  with  or  without  authority,  and, 
if  be  is  bound  at  all.  It  would  seem  that 
he  is  bound  to  the  full  extent  of  the  lia- 
httity.  Section  2518  of  tite  ClvU  Code, 
wblcb  provides  that  amember  ol  a  mining 


partnership  shares  In  the  profits  andlosses 
thereof  in  the  proportion  to  his  Interest, 
etc.,  seems  to  reiterate  the  law  ol  ordi- 
nary business  partnerships.  It  does  not 
add  to  the  weight  of  appellants*  conten- 
tion ;  fur  it  mnst  be  construed  as  referring 
to  tbe  relations  of  the  partners  as  to  each 
other,  and  has  no  reference  to  the  lia- 
bilities of  the  partnership  to  third  parties. 
Section  2514  of  theavilCode  reads:  **Each 
member  of  a  mining  partnership  has  a  Hen 
upon  the  partnership  property  for  the 
debts  due  the  creditors  thereof,  and  for 
money  advanced  by  him  for  Its  use.**  Sec- 
tion 2520,  Id.:  "The  decision  of  the  mem- 
bers owning  a  majority  of  tbe  shares  or 
interests  In  a  mining  partnership  binds  It 
In  tbe  conduct  of  its  business. "  It  Is  diffi- 
cult to  see  why  each  partner  should  have 
a  lien  npon  the  partnership  property  for 
the  debts  dne  tbe  creditors,  if  such  part- 
ner be  not  liable  to  those  creditors  for 
the  debts.  It  Is  apparent  this  lien  Is  given 
fur  the  purpose  of  enabling  him  to  collect 
from  his  copartners  their  proportion  of 
the  indebtedness  which  he  has  been  com- 
pelled to  pay  In  fall.  By  reason  of  the 
foregoing  views,  and  from  the  additional 
fact  that  If  the  legislature.  In  framing  tbe 
provisions  of  the (:^vll<V>de defining  and 
governing  mining  partnershipH.  had  In- 
tended to  place  such  a  great  innovation 
upon  the  universal  law  of  ordinary  part- 
nershtpB,  to-wit,  that  a  partner  Is  only 
liable  to  creditors  for  his  proportion  of 
their  claims,  according  to  his  Interest,  It 
would  have  so  declared  In  explicit  terms, 
we  conclude  that  appellants*  contention 
has  no  merit. 

Plaintiff,  as  superintendent  of  the  mine, 
had  the  right  to  expend  for  the  partner- 
ship moneys  In  tbe  purchase  of  articles 
that  were  necessary  for  the  c<>nduct  of  the 
mine  In  the  usual  manner,  without  express 
authority.  "The  company  being  a  mining 
partnership,  managed  by  a  superintend- 
ent, it  follows  that  tbe  superintendent 
could  not  bind  tbe  partnerabip.  except  up- 
on surh  contracts  as  are  usual  and  neci^- 
sary  in  tbe  ordinary  prosecution  of  the 
work.  He  could  piTctiaee  the  supplies 
and  materials  necessary  for  the  usual 
working  of  the  mine  upon  credit. "  Jones 
V.  Clark,  42  Cal.  180. 

Plaintiff  contracted  with  ddendants  to 
work  the  mine,  pay  one-hatf  tbe  expenses 
thereof,  and  receive  one-half  the  product  of 
the  mine  forhts  labor.  This  contract  does 
not  constitute  a  raining  partnership  be- 
tween plaintiff  and  defendants.  "A  min- 
ing partnership  exists  when  two  or  more 
persons  who  own  or  acquire  a  mining 
claim  for  tbe  purpose  of  working  It,  and 
extracting  tbe  mineral  therefrom,  actually 
engage  In  working  the  same. "  Section 
25U,  Civil  Code.  «•  •  •  The  relation 
arises  from  the  ownership  of  shares  or  in- 
terests in  the  mine,  and  working  the  same 
lor  tbe  purpose  of  extracting  tlie  minerals 
therefrom. "  Section  2512,  Id.  In  tbeeott- 
structlon  of  a  contract  very  similar  to  the 
one  under  discussion,  this  court  said  In 
Hudepohl  V.  Water  Co..  80  C«I.  558.  22  Pac. 
Bep.  .HH9:  "Such  a  contract  does  not  cre- 
ate the  relation  of  landlord  and  tenant, 
but  Axes  a  rule  of  compensation  for  serv- 
ices rendei*ed.  It  la  In  all  essential  features 
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a  contract  for  labor  to  be  performed  and 
to  be  paid  for  by  a  share  uf  the  proflte 
realised  from  such  labor."  Appellant  in- 
slata  that  the  evidence  doea  not  ahowthat 
the  defendant  Adams  had  any  authority 
to  employ  plalntilf  under  the  verbal  con- 
tract of  May,  1SS4.  It  would  serve  no 
icood  purpose  to  enter  Into  a  detailed 
statement  of  the  evidence  upon  tble  ques- 
tion as  dlscloHed  by  the  record.  There 
was  certainly  ample  evidence  to  Justify 
the  court  In  denying  the  motion  for  a  non- 
suit, and  allowlDfir  the  Jury  to  pass  upon 
this  question  of  fact.  The  Instractions 
appear  to  contain  a  very  full  and  fair 
statement  of  the  law  of  the  case.  I^t  the 
judgment  and  order  be  affirmed. 

We  concur:  Patbrson.J.;  Harrisoi7,J. 

aa  ckl  lu   

Brock  T.  LuNiNQ.  (No.  18.327.) 
<9ii|Hiem«  Court  <^  CtUifomia.  Va.j  28, 1891.) 

MuNictPAi.  Corporations  — LooAz.  luPBOTzinms 

— COSTBACTS— A99ESairaXT8. 

1.  The  time  specified  by  the  board  of  auper- 
vlBon  for  the  completion  of  certalD  street  work 
lathe  published  proposals  for  bids,  and  the  award 
of  the  contract,  was  %  days,  ba^  the  oontiraot 
made  by  the  superintendent  of  streets  and  oon- 
Utujtor  gave  SO  days.  iield,theootitractwasvoid, 
and  assesssments  to  pay  for  work  done  thereun- 
der could  not  be  enforced. 

2.  Where  the  action  of  the  superintendent  of 
streets  was  void,  the  assessment  could  not  become 
valid  by  failure  of  defendant  to  appeal  from  the 
board  of  lupervlatm,  as  allowed  by  Act  Cal. 
1879,  S19. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Waltkb  H.  Levt,  Judge. 

J.  M.  Wood,  («r.  C.  Bates,  of  counsel,)  for 
appellant.  Laagborne  dk  MUIeTt  for  ra- 
spondent. 

Prr  Ccriah.  This  appeal  Is  from  a 
Judgment  in  favor  of  the  defendant,  and  Js 
brought  up  on  the  Judgment  roll  alone. 
The  action  was  instituted  to  foreclose  a 
HtrL-et  asBessment  made  by  the  snperin- 
tentlent  uf  streets  of  the  city  and  connty 
uf  San  Franciscu.  The  court  below  found 
that  the  contract  entered  into  by  that 
utticer  and  the  person  to  whom  the  street 
work  was  awarded  by  the  board  ol  super- 
visors of  that  dty  and  county  was  void, 
because  the  time  within  which  It  sppclfled 
the  work  was  to  be  done  was  a  different 
time  thnn  that  authorized  by  the  board  In 
the  notice  Inviting  sealed  proposals  by 
bidders  to  do  the  work,  and  In  the  award 
of  the  contract;  and  that  the  assess- 
ment based  upon  such  void  contract  was 
atao  Told,  and  nut  to  be  enforced.  It 
seems  from  the  findings  that  tho  time  spec- 
ified In  the  published  proposal  to  bidders 
and  in  the  award  of  the  contract  was  25 
(lays  from  the  signing  of  the  contract,  but 
tlio  contract  actually  made  and  entered 
into  by  the  superintendent  ol  streets,  and 
the  contractor  to  whom  the  assessment 
was  isHued,  was  that  the  work  should  be 
completed  in  SO  days  from  the  signing  of 
the  contract. 

The  appellant  contends  that  the  differ- 
ence In  time  between  the  contract  author- 
ised to  be  entered  into  and  that  actually 
entered  into  was  a  mere  Irregularity,  and 


did  not  affect  the  validity  of  the  assess- 
ment, the  board  of  sapervlsom  having 
once  acquired  Jurisdiction  to  do  tlie  work; 
and  that  the  defendant  could  have  ap- 
pealed to  the  board  of  sopervlsons  under 
section  13  of  the  street  act  of  1S72,  and 
that,  not  having  done  so,  the  usHessraent 
was  valid,  and  should  have  been  en- 
forced, lie  further  claims  that.eveu  ft  the 
contract  wasvuld  as  to  5  days  o(  tlie  time 
specified  therein  in  which  It  was  agreed  to 
be  done,  yet  It  was  good  as  to  25  days, 
and,  it  th^  work  was  done  fa  that  Hme, 
the  aaseBsment  waa  properly  made.  It 
has  been  held  In  many  cases  that  neither 
the  board  of  supervisors  nor  the  superin- 
tendent of  streets  posseaaes  the  power  to 
grant  extensions  ol  time  for  tlie  perform- 
ance of  work  under  a  street  contract  after 
the  expiration  of  the  time  limited  in  the 
contract,aDd  that  an  order  granting  such 
extension  Is  void.  Ralsch  v.  City  and 
County  of  San  Pranclaco,  HO  Cal.  4.  22  Pac. 
Rep.  22;  Beveridge  r.  Livingstone,  54  Cal. 
54;  Fanning  r.  Sehammel.  6f)  Gal.  428.  d 
Pac.  Rep.  427;  Dougherty  v.  Coffin,  60  Cat. 
454, 10  Pac.  Rep.  672.  **The  atatute  itself 
makes  time  of  the  essence  of  cootraets  for 
street  work,''  RaUcn  t.  CStyand  County 
of  8an  Frandseo.  80  Gal.  6,  SS  Pac.  Rep.  22. 
The  extension  of  time  after  that  contract- 
ed fur  has  expired  Is  forbidden,  because  uf 
the  fact  that  the  contract  entered  into  by 
the  superintendent  of  atreets,  as  tbe  mere 
ministerial  act  of  an  agent  to  do  a  certain 
thing  under  tbe  statute,  must  follow  the 
letter  of  anthority,  which  in  tbe  reeolu- 
tlou  of  award  made  by  the  board  of  su- 
pervisors. If  the  time  mentlonecl  in  the 
award  as  that  within  which  the  work  to 
be  contracted  for  must  be  flnished,  and 
which  la  then  put  Into  the  contract  and 
becomes  of  the  emence  of  it,  cannot  be  ej£- 
tended  after  It  has  expired,  can  it  oot  be 
aald  that  by  parity  of  reason  the  ministe- 
rial agent  cannot  go  outside,  in  tbe  Incep- 
tion of  his  ministerial  act,  of  his  letter  of 
authority,  and  extend  the  time  In  making 
tbe  contract,  thus  making  the  time,  which 
Is  uf  the  essence  or  the  contract,  different 
from  that  In  the  award,  which  fa  the  very 
source  of  his  anthority?  If  becanthus 
diverge  from  the  letter  of  hla  authority  to 
the  extent  of  5  days,  he  can  do  so  fur  5.000; 
and  so  the  very  object  of  the  law,  tbut  is, 
that  the  board  of  supervisors  shall  be  the 
power  to  fix  the  time  within  which  street 
work  Is  to  be  dune,  Is  done  away  with, 
and  the  discretion  of  the  superintendent 
of  streets,  oot  contemplated  by  tbe  street 
act,  is  substituted. 

If  It  should  be  argued  that  the  notice  to 
bidders  to  make  proposals,  and  the  put- 
ting In  of  a  hid,  and  the  award  of  the 
contract,  shall  be  said  to  authorize  the  con- 
tractor to  do  the  work  lu  tbe  time  men- 
tioned In  the  award,  without  entering  In- 
to the  written  contract  with  the  soperln- 
tendent  of  stmts,  or  giving  tbe  bonds 
required  by  law,  then  it  would  appear  that 
these  last  conditions  necessary  to  be  done, 
as  prescribed  In  the  law  of  1872,  pp.  808, 809, 
are  superfluous,  and  need  not  be  regarded. 
This  view  cannot  be  maintained.  Time  is 
of  the  essence  of  tho  contrnct,  and  it  must 
be  the  time  set  out  In  the  award,  and  the 
pruceedlogs  upop  wblch  sooh  an  assess- 
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ment  as  here  inrolved  are  based,  b^ng 
is  laritnm,  maaC  be  strictly  parBued,  la 
strict  compllaace  with  the  law  under 
wtalcb  they  are  taken.  Baiecb  v.  City  nnd 
Coanty  of  San  Franciecn,  80  Cal.  5.  22  Pac. 
Rep.  32.  The  award  by  the  board  or  hu- 
per visors  of  the  contract  here  was  the 
measnre  ol  the  SDperlntendent's  power  as 
to  time,  whlcb  was  to  be  of  tbe  essence  of 
tbe  contract.  If  the  contract,  by  blm  a 
purely  mlolsterlal  act,  did  not  follow  the 
award,  it  was  not  tbe  contract  wblcb  he 
was  authorlxed  to  make,  and  It  wa*  there- 
tore  tavaUd.  Doofcherty  t.  Hitchcock.  85 
Cal.  624.  As  the  action  uf  the  superintend- 
ent of  streets  was  void,  it  conid  not  bft* 
come  valid  by  the  failuN  of  the  property 
owner  to  appeal,  under  section  12  of  the 
law  of  1872,  to  tbe  board  of  saperTliiora. 
Beeonid  not  appeal  unless  "aggrieved. " 
Such  owner  was  not  aKgrteved,  for  the 
contract  made  was  void,  and  affected  his 
ritfhts  no  mure  than  would  a  void  Judg- 
ment. "The  failure  of  tbe  contractor  to 
appeal  did  not  operate  (1)  to  create  a 
grieranca  on  the  part  of  the  defendants, 
or  (2)  to  estop  them  from  complaining  of 
It.''  Burke  v.  Turuey,  54  CaL  480.  The 
Judgment  Is  affirmed. 

(S  Wash.  BL  tsi)   

Cox  V.  D4W80N. 

(Suprem*  Court  tif  Wtuhijigton.  May  28, 189L) 
Atuchmiht— Cunt  kot  Dus— Au^attoxs  or 

FSAUD  HOST  SB  PBOTSD. 

Under  Sew.  Law*  Wash.  1880,  $  8,  provid- 
ing for  an  attaohment  opoa  causes  of  acuon  not 
doe,  where  tbe  defenclaQt  has  made  a  fraudulent 
disposition  of  his  property,  the  sllegatioa  m  to 
•ucn  disposition  Is  material,  and  must  be  proved, 
in  order  to  lustily  the  Inloglnc  of  the  aoticm  be- 
fore tlie  olaim  i%  due. 

Appeal  from  district  court.  Walla  Walla 
county. 

Action  in  attachment  by  Da  wson  against 
Cox.  The  eleventh  and  twelfth  cuunts  of 
the  complaint  alleKed  that  defendant  ex- 
ecuted to  plain  tin's  assign  or  certain  notes, 
wlilch  were  not  due,  hut  that  nothing  but 
time  was  wanting  to  fix  an  absolute  In- 
debtedness thereon,  and  that  defendant 
had  disposed  of  bis  property  with  intent 
to  defraud  bis  creditors.  The  answer  de- 
nie<l  that  defendant  had  su  disposed  of  his 
property.  No  evidence  whs  offei'ed  in  sup- 
port of  this  allegiiclon  of  fraud,  and  the 
court  rendered  Judgment  for  the  amount 
of  the  notes.  Defendant  appeals. 

Bnata  &  C^ark  and  A.  JS.  is/ijim,  for  ap- 
pellant. CVfX,  Teal  &  Mitioraud  Ji.  Z>.  A  J. 
L.  Shurrmteln,  for  appellee. 

Stiles.  J.  We  find  no  material  error  In 
the  ri^urd.  under  any  of  the  points  urged, 
excepting  the  seventh.  The  tilteenth  para- 
graph of  the  answer  raised  no  Issue:  so 
that  all  of  tbe  amounts  claimed  stood  con- 
fessed. The  adnilnslon  of  the  letter  and 
the  statement  of  iudebtednesB,  if  errone- 
ous,  was  not  materially  so.  as  the  assign- 
ments to  Dawson  were  otherwise  suffi- 
ciently proven.  But  the  court  erred  in 
sabmlttlngthe  eleventh  and  twelfth  causes 
of  action  to  the  Jury.  The  appellee,  as 
owner  and  holder  oftwo  promlesnry  notes 
which  were  not  yet  due,  sought  to  Include 
them  in  his  suit  against  Cox  upon  his  oth- 
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«r  ten  causes,  and  to  secure  them  by  bto 
attachment,  in  pursuance  ol  section  8  of 
the  act  of  February  8,  1886.  He  alleged 
fraudulent  disposition  of  property  in  his 
complaint,  and  also  In  hie  affidavit  for  the 
attachment;  but  upon  tbe  trial  he  offered 
no  proof  of  this  allegation,  nnd  treated 
it  as  no  longer  material.  The  court  took 
tbe  same  view,  and  rendered  Judgment  for 
tbe  amount  of  these  notes,  although  the 
answer  fully  denies  tbe  fraud.  The  act  re- 
ferred to  does  not  confer  upon  a  creditor 
any  new  right  of  action,  when  it  permits 
an  attachment  to  secure  an  undue  claim. 
Its  effect  is  to  make  It  the  law  of  all  con- 
tracts tor  future  payment  tbat,  in  case  of 
conduct  on  the  part  of  the  debtor,  such  as 
woQld  tend  to  fraudulently  Jeopardise  the 
safety  of  tbe  debt,  the  creditor  may  com- 
mence his  suit  forthwith,  and  have  an  at- 
tachment as  security  pendente  lite.  By 
the  first  section  of  the  act,  attachments  are 
Issued  only  at  the  time  of  the  commence- 
ment of  the  action,  or  afterwards.  An  ac- 
tion la  commenced  by  tbe  filing  of  a  com- 

Slalnt  and  the  issuance  of  a  summons, 
cts,  1888,  p.  24.  In  such  cases,  therefore, 
the  attachment  must  be  preceded  by  the 
filing  of  the  complaint.  But,  unless  the 
complaint  shows  the  reason  forlts  prema- 
ture filing,  It  would  be  obnoxious  to  de- 
murrer for  want  of  tacts.  Therefore  the 
allegations  In  the  affidavit  tor  the  attach- 
ment are  necessary  to  tbe  complaint  also* 
and  they  continue  to  be  material  allega- 
tions at  every  stage  of  the  case.  They 
must  be  proved  like  any  other  tact  to  au- 
thorize Judgment,  as.  unless  they  were  true 
at  the  time  the  action  was  commenced, 
there  wasno  Jurlsdlclionforthe  premature 
suit  and  attachment,  and  the  proceeding 
must  fail.  The  Judgment  will  be  modlfleS 
by  deductlngtbe  amount  of  the  six-months 
note  of  Honeyman,  DeHart  &  Co.,  ($450,) 
with  Interest  thereon  from  October  24th, 
lK89,to  May  3.  T8&0;  and  by  tbe  amount  of 
tiienote  of  Walter  Bros.,  ($500.)  with  In- 
terest thereon  from  December  5, 1889,  to 
M  ay  8, 1800.  at  8  per  cent,  per  annnm ;  and 
by  whatever  snms  may  have  been  allowed 
by  the  court  as  costs  or  attorney's  fees  on 
account  of  said  note.  When  so  modified, 
the  remainder  of  tbe  Judgment  will  be 
affirmed.  The  cauf<e  Is  remanded  to  the 
superior  court  for  modification  in  accord- 
ance with  this  opinion.  Each  party  will 
pay  his  own  costs  of  this  appeal. 

Scott,  Dunbar,  and  Horr,  JJ.,  concur. 

Andesrs,  C.  J.,  did  not  sit  at  the  bearing 
of  the  case. 


(I  Wash.  BL  *m 
EOLBT  0t  0X.  V.  ORBOON  BT.  &  NaV.  CQ. 

{Supreme  Court  ef  WaaMngtan.  June  4, 1891.) 
Railroad  Comvasibs  —  Bot  Stiujko  a  Bjds— 

lfBoi.ioB:(cs— Co:rrRiBxm>RT  Kcoliobnck. 

1.  In  an  action  a^Inst  a  railroad  company 
for  inluriea  to  a  boy  of  9)<  years,  while  stealln(f 
a  ride  on  the  back  loot-board  of  a  switch-engine 
out  of  view  of  the  engineer,  it  appeared  that  he 
was  of  ordinary  intelligenoe,  familiar  with  the 
working  of  a  switch-engine,  and  ttist  he  bad  been 
warned  repeatedly  by  Us  father  and  aervanta  of 
the  company  and  others  that  he  would  get  hart  if 
he  went  about  the  oars.  He  blmseu  testlflad 
tbat  he  knew  Ike  might  get  hurt   Held  lasuffl- 
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eient  evidence  to  rapport  aflndiug  that  he  did  not 
know  It  was  Aangwom  for  him  to  ride  npmi  tbo 

engine. 

2.  The  fact  thatthecompany'sservantsrailed 
to  discover  the  boy  was  do  evidence  of  nefjlipence, 
especially  when  thecompanybad  issued  a  bullutin 
to  allow  no  boys  on  the  track,  and  its  servants 
drove  them  away  whenever  they  saw  them  there. 

Appeal  from  district  court,  Walla  Walla 
county. 

IV.  \V.  Cotton  and  C.  B.  Uptou,  for  ap- 
pellant. Brents  dt  Clnrke,  lor  respondents. 

Bus'BAR,  J.  The  undisputed  factsin  this 
case  are  that  Zene  Egley,  on  the  8d  day  of 
May,  1889,  was  run  over  by  the  swltcli-eo- 
Kine  of  the  de[endant,  In  the  city  ol  Walla 
Walla,  and  as  the  result  thereof  his  rlKht 
leg  was  so  crnshefl  that  afterwards  It  was 
amputated  about  four  inches  belnw  the 
kuee-jotnt.   This  action  fs  brought  by  the 

filalntltts  against  the  defendant  for  the  in- 
ury  to  the  said  Zene  Egley.  tlie  child  ut 
the  plttintlffB.  The  plaintiffs,  as  will  be 
seen  by  reference  tu  the  pleadings,  alleged 
that  this  injury  wae  caused  by  the  defend- 
ant in  wrongfully  Inviting,  Induring,  and 
permitting  said  child  to  be  and  to  go  upon 
the  said  engine,  and  thereafter  carelessly 
running  and  operating  the  same  while  the 
child  was  thereon,  exposed  to  great  dan- 
ger. The  defendant  In  Its  anHwer  denied 
these  allpgatinns,  and  set  up  the  defense  of 
contributory  negligence.  Other  matters 
in  relation  to  the  ownenthip  of  the  road 
were  contested  at  tlie  trial  below,  but 
were  abandoned  by  the  appellant  here. 

The  fourth  speciol  finding  of  the  Jury 
was  entirely  unwarranted  and  unsupport- 
ed by  the  testimony.  In  answer  to  tlie 
question,  "  Did  the  suld  Zene  Egley  know 
that  It  wus  dangerous  for  hhn  to  ride 
upon  the  engine  and  freight-cars  of  the 
railway  mentioned  In  tlie  complaint.  In 
the  manner  In  which  Ic  has  been  shown  by 
the  evidence  he  was  doing  at  the  time  he 
wus  injured?"  Jury  answer,  " No. "  There 
is  no  evidence  tending  to  prove  this  find- 
ing. The  whole  tt'stlmony  shows  that 
Zene  Egley  was  a  boy  of  ordinary  nnder- 
Btanding,  capable  n(  comprehending  and 
acting  upon  what  was  told  him.  It  ap- 
pears from  the  lestlniony  of  all  pnrties 
(Including  the  testimony  of  the  boy  hlin- 
Kelf)  that  he  had  been  warned  time  and 
time  a^iuin,  not  only  by  his  parents,  but 
by  the  servants  of  the  coinpnny  and  Iii.s 
assoclateH,  not  to  attempt  Ut  ride  on  the 
cars.  His  own  father  testified  as  follows: 
"Well,  I  often  told  him  not  to  ride  upon 
the  cars;  not  to  go  near  them.  I  cau- 
tioned him  In  this  respect."  It  Is  not  too 
much  to  say  that  the  jury  ought  to  have 
understood  from  the  exprPHSion,  "I  cau- 
tioned hini  in  this  respect,"  that  the  wit- 
ness meant  to  say  or  did  say.  In  effect, 
"i  warned  him  of  the  danger  of  riding  un 
thecars."  The  boy  himself  testified  that 
he  was  afraid  he  would  get  run  over  by  tlie 
cars.  On  redirect  examination,  ccnimenc- 
Ing  on  page  of  the  transcript,  the  fol- 
lowing testimony  was  given:  "Question 
by  Mr.  Brents.  Zene, you  atiited yesterday 
that  you  knew  it  was  dangerous  to  be 
on  that  back  end  of  the  tender.  When  did 
you  first  know  that  It  was  dangerous,— 
when  did  you  first  find  out  that  It  was 


dangerous?  Answer.  Before  I  got  hart, 
— t>efore.  Q.  Did  you  know  It  was  dan- 
geroua  before  yott  got  hurt?  A.  Yes  " 
This  was  direct  and  positive  testimony 
by  the  boy  In  answer  to  direct  Questions 
by  his  own  attorney,  and  was  nut  In  any 
way  affected  by  the  leading  and  lulsleacl- 
Ing  exaiiiinntion,  which  Immediately  fol- 
lowed, wliich  was  as  follows:  "Ques- 
tion. l)ld  you  know  It  after  yon  got  hurt? 
Answer.  Yes,  sir.  Q.  Yon  knew  It  by  get- 
ting hurt?  A.  Yes,  sir.  Q.  Was  that  the 
first  thing  that  caused  you  to  know  that 
It  was  dangerous?  A.  Yes,  sir."  Cross- 
examination  which  followed  wae  as  fol- 
low: "Question.  Zene,  didn't  your  fa- 
ther and  mother  tell  you  not  to  go  upon 
the  engine?  Answer.  Yes,  sir.  Q.  Did 
they  tell  yoo  why?  A.  Yes,  sir.  Q.  When 
did  they  tell  you  nottn  get  ut>on  the  en- 
gine? A.  Before  I  got  hurt.  Q.  Why  did 
they  tell  you  not  to  get  upon  the  engine? 
A.  Said  I  would  get  hurt.  Q.  Zene.  have 
you  ever  been  driven  away  from  the  cars 
at  various  times?  A.  Yes,  air.  Q.  Did 
the  trainmen  ever  say  anything  to  you? 
A.  Yes,  sir.  Q.  What  did  they  say  to  you? 
A.  Told  nie  to  get  away.  Q.  Did  they  say 
they  wonld  do  anything  to  you  If  you  got 
on  board?  A.  Yes,  sir.  Q.  What  did 
the^'  say?  A.  Said  they  would  punish  me. 
Q.  You  knew  it  was  dangerous  to  get  on 
there,  didn't  yon.  before  tbeaccident?  \. 
No,  sir.  Q.  Hadn't  you  been  tuld  It  was 
dangerous?  A.  No,  sir.  Q.  Didn't  yonr 
mother  tell  you  It  wonld  hurt  you?  A. 
Yes,  sir.  Q.  Didn't  yonr  lather  tell  you  it 
wonld  hurt  you?  A.  Yes,  sir.  Q.  Well, 
didn't  yon  know  It  would  hurt  you?  A. 
Yes.  sir.  Q.  And  you  knew  this  l>eforethe 
accident?  A.  Yes.  sir."  Thus  it  will  be 
seen  tliDt,  while  the  boy  testified  that  lie 
did  not  know  It  was  dangerous,  it  is  evi- 
dent that  he  did  n«>t definitely  understand 
the  meaning  of  the  word  "dangerous,** 
for  he  testified  in  the  next  breath  that  his 
father  and  mother  tojd  hlni  it  would  hurt 
him.  and  that  he  knew  it  would  hurt  him. 
It  is  too  evident  for  discussion  that  the 
testimony  of  the  boy,  outside  of  any  oth- 
er testimony,  bIiowb  conclnslTsly  that  he 
did  know  It  was  dangerous  for  him  to 
ride  upon  the  cars  In  the  manner  In  which 
he  was  riding  when  he  was  hurt,and  thai: 
there  was  no  conflict  of  testimony  on  that 
subject  worthy  of  the  consideration  of 
the  jury;  and,  while  it  is  true  that  a  case 
will  not  be  taken  from  the  jury  when 
there  Is  conflict  of  testiniooy,  and  that  a 
court  will  not  be  Justified  In  disturbing  h 
verdict  because  Its  judgment  may  run 
counter  to  the  Judgment  of  the  Jury.  <>r 
because  the  weight  of  testimony  Is,  In  the 
opinion  of  the  court,  opposed  to  the  vei- 
dlct,  it  Is  equally  true  that,  where  there  is 
no  conflict  of  testimony  on  muterial 
points,  and  there  Is  no  testimony  tending 
to  establish  a  fact  the  establishment  of 
which  Is  necessary  to  warrant  the  T*'r- 
dict.  the  court  will  not  hesitate  to  inter- 
fere in  the  Interests  of  justice,  and  reverse 
the  judgment. 

In  this  case  It  Is  shown  by  the  testiin<my 
that  Zene  Egley  was  0%  years  old.  It  is 
sliown  by  the  testimony,  and  nut  disput- 
ed, that  he  was  a  boy  of  ordinary  intelli- 
gencu  and  practical  experience,  and  that 
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he  was  familiar  with  the  workings  of  riUl- 
roada,  and  eapeclally  with  the  worklnffi 
<A  the  swltch-engioe  by  which  he  was  in- 
jured, and  that  he  had  dlMsretlon  enoagh 
to  koow  that  the  amnBement  on  which  he 
was  inslfltlng  was  amusement  fraught 
with  danger,  and  that  he  was  a  trespasHer 
on  the  railroad  when  he  was  stealing  the 
rides.  He  may  not  have  known  the  tech- 
nical meaning  ot  the  word  "  trespass, "  bat 
all  the  testimony,  Including  bis  own, 
shows  that  he  knew  he  had  no  right  on 
the  car;  that  not  only  had  he  been  can- 
tioned  and  forbidden  by  his  parents  to  go 
upon  the  cars,  but  had  been  frenuentiy 
driven  awayhy  theyard-master  and  other 
employee ;  and  that  they  had  threatened 
to  punish  him  it  he  did  not  keep  away, 
and  shows  that  he  knew  he  was  a  wrong- 
doer.  tSeethefolIowlngtestlmony:  "Ques- 
tion. Do  you  know  the  yard-master  by 
sight?  Answer.  TeB.alr.  Q.  Had  he  ever 
driven  you  ofT  the  cars?  A.  Yes,  sir.  Q, 
How  many  times?  A.  I  don't  know.  Q. 
How  many  do  you  think?  A.  About 
three  times.  Q.  About  bow  many?  A. 
Three;  not  more  than  three,  though  may 
be  more.  Q.  Well,  bow  many  more?  A. 
I  can't  telljusthow  many  times.  Q.  Well, 
bow  many  do  you  think?  A.  Aboat  five 
or  stz.  Q.  When  you  were  on  a  car.  and 
you  saw  him  coming,  what  did  yon  do? 
A.  Got  down  and  run.  Q.  And  yon 
always  did  that,  did  yon?  A.  Yes,  air. 
Q.  What  would  you  do  if  be  happened  to 
get  near  you?  A.  I  don't  know.  Q.  Did 
be  ever  tell  you  to  stay  off  the  cars?  A. 
Yes,  sir.  Q.  Didn't  he  always  tell  yon  to 
stay  off  the  cars  when  he  gotclose  enough 
to  Bi>eak  to  you?  A.  Yes,  sir.  Q.  And 
every  time  he  saw  yon  he  said  that?  A. 
Yes,  sir."  Add  this  to  the  testimony  of 
the  father  that  be  bad  cautioned  the  boy 
not  to  go  on  the  ears,  and  that  at  one 
time  he  prevented  blm  from  doing  so ;  and 
that  of  the  yard-master,  Mr.  Gould,  that 
he  had  at  one  time  stopped  the  train  and 
put  him  off;  and,  to  use  his  own  language, 
**ln  two  or  three  eases  I  gave  blm  to  un- 
derstand I  would  give  him  a  thrash- 
ing when  I  got  close  to  him,  and  he  would 
get  oft  a  distance,  end  begin  to  swear  and 
abuse  me,  and  call  me  names,  some  ot 
them,  and  after  that  they  kept  clearof  me, 
and  watched  me  pretty  close:"  and  It 
plainly  appears,  withoutany  doubt  what- 
ever, that  the  boy  was  of  a  mind  suffi- 
ciently discriminating  to  know  that  he 
was  trespassing,  and  to  be  responsible 
for  contributory  negligence.  Of  course,  I 
recognise  the  fact  that  a  different  gauge 
ormeaaure  must  be  used  In  ascertaining 
or  determining  the  degree  ot  gutlty  negli- 
gence to  be  imputed  to  a  child  from  tbat 
used  In  determining  the  degree  of  negU- 
genne  to  be  Imputed  to  an  adult  of  ordi- 
nary Intelligence.  Tnis  Is  a  distinction 
founded  In  Ju8tic*,and  the  reasoning  which 
sustains  It  cannot  be  galnsuid.  Neither 
do  I  question  the  proposition  stated  by 
counsel  fur  the  plaintiff  that  since  the  law 
doen  not,  in  any  case,  exact  an  unreason- 
able or  impossible  thing  from  any  one,  the 
duty  thus  devolved  upon  each  depends  up- 
on his  powers  of  comprehension  and  per- 
formance; and  the  duty  of  a  child,  there* 
lore,  is  proportionate  to  Its  mental  and 


phyalca:  sapacity.  Bot,  strictly  applying 
the  principles  of  that  proposition  to  the 
facts  of  this  case,  as  shown  by  undlspnted 
tee  timony ,  the  conclusion  a  bo  ve  Is  reached. 
The  law,  as  laid  down  by  iSliearman  and 
Redfleld  on  the  Law  oINegllgence,  (volume 
If  §  73.)  is  as  follows:  "It  la  now  settled 
by  the  overwhelming  weight  of  authority 
that  a  child  Is  held,  so  far  as  he  Is  person- 
ally concerned,  only  to  the  exercise  ot  such 
dugroe  ot  care  and  discretion  as  la  reason- 
ably to  be  expected  of  a  child  ot  bis  age. 
No  injustice  Is  done  by  this  limitation  of 
the  defense  ot  contributory  negligence, 
since  the  rule  Itself  Ib  not  established  pri< 
marlly  tor  his  benefit,  and  he  can  only  br 
made  liable  U  he  has  not  been  himself  Ic 
fault.  Thus,  wheru  one  is  driving  a  horat 
with  ordinary  care,  at  a  rate  of  speed  salt- 
ed  to  the  locality,  he  la,  of  course,  not  lia- 
ble for  an  Injury  by  the  borse  to  a  child 
who  suddenly  throws  Itsell  in  the  way, 
and  is  run  over  before  the  driver  can  pre- 
vent It.  So  If  thechlld,  proceeding  In  reck- 
less haste,  however  natural  to  Its  ago, 
should  rush  against  a  railroad  car  while 
In  motioD,  the  driver  ot  the  car  or  engineer 
ot  the  train  not  seeing  him,  it  is  obvious 
that  bis  act  is  the  sole  cause  of  hla  Injury, 
and,  even  though  be  may  be  entirely  free 
from  blame,  the  moat  that  can  be  said  In 
his  favor  Is  that  the  case  Is  one  of  Inevita- 
ble accident,  and  the  owner  of  the  car  Is 
no  more  responsible  tor  his  Injury  than 
would  bare  been  the  owner  of  a  wall 
agalust  which  the  child  struck  himself.** 

The  contributory  negligence  In  this  case 
being  proven  by  undisputed  teatlmony, 
the  next  question  la,  was  tfaere  any  negli- 
gence on  the  part  of  the  railroad  company 
which  was  the  approximate  cause  of  the 
injury?  or,  to  state  It  n^atlvely,  could 
the  injury  have  been  prevented  by  any  de- 
gree ot  care  which  the  law  imposed  upon 
the  railroad  company?  The  testimony, 
in  my  Judgment,  shows  no  negligence  at 
all  on  the  part  at  the  company.  When- 
ever they  saw  boys  about  the  cars,  they 
immediately  drove  them  off,  and  threat- 
ened to  punish  them.  It  appears  from  the 
testimony  that  the  company  had  Issued  a 
bulletin  not  to  allow  boys  on  the  track, 
and  that  its  servants  did  all  they  could 
reasonably  be  called  upon  to  do  to  carry 
out  the  instructions  of  the  company  in 
this  respect:  and  It  was  well  understood 
by  the  boya  In  tbatnelghbornood  general- 
ly, and  by  Zene  especially,  that  they  had 
no  right  to  go  into  orabont  the  cars.  Ue 
slipped  onto  the  engine  with  a  view  of 
hiding  himself  from  the  engineer,  and  lo- 
cated hlmaell  on  the  toot-board  at  the 
back  end  of  the  engine,  where  the  engineer 
could  not  see  him  ^^hile  attending  to  his 
duties.  It  Is  not  claimed  that  any  em- 
ployes ot  the  company  saw  him  there  or 
bad  any  knowledge  of  his  whereabouts. 
"Negligence,  "says  Shearman  and  Redfleld, 
"Includes  two  questions:  (1)  Whether  a 
particular  act  has  been  tmrformed  or 
omitted;  and  (2)  whether  the  performance 
or  omission  of  this  act  was  a  breach  of 
a  legal  duty.  The  first  of  these  Is  a 
pure  question  ot  fact;  the  second,  is  a 

Eure  question  of  law."   As  was  said 
y  the  supreme  court  ot  Connectleiit 
in  the  case  of  Nolan       Bailroad  Co., 
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(Coan.)  4  Atl.Rep.  106,  "'NefcIlgeDce*  may 
be  defined  to  be  a  failure  to  perform  some 
act  required  bylaw,  or  the  doing  of  tbe 
act  In  an  Improper  manuer.  The  law  de- 
termlnee  the  duty;  the  evidence  Bhows 
whether  the  duty  was  performed.  The 
duty  resting  upon  tlie  defendant  waa  a 
question  ol  law ;  was  the  duty  performnd? 
was  a  question  of  fact."  These  autliori- 
tles.  I  think,  fairly  present  the  law,  and 
tbe  relative  dotles  of  the  court  and  the 
Jury,  on  this  perptexiug  que«tloii.  The 
theory  of  the  plaintiff  In  this  easels  that 
the  company  waa  negligent  In  not  ascer- 
taining that  the  boy  was  on  tlie  engine  at 
the  time  of  tbe  accident,  and  this  seems  to 
be  ull  the  negligence  attributed  to  It;  and 
It  iB  evident,  from  the  special  findings  and 
tbe  verdict,  that  this  view  was  taken  by 
tbe  ]ury,  and  It  becoraes  the  duty  of  this 
court  to  announce  that  the  omission  of 
the  oct  complained  of  does  not  constitute 
legal  negligence.  As  wide  a  range  as  the 
decisions  of  courts  have  taken  on  tliis  in- 
terwtlng  subject,  no  court,  to  niy  knowl- 
edge, has  gone  su  far  as  to  hold  that  rail- 
road companies  are  the  absolute  Insarera 
of  the  lite  and  limbs  of  boys  who,  against 
their  express  commands,  insist  upon  tres- 
paeainfE  upon  their  property;  and  to  sus- 
tain this  cose  would,  in  my  opinion,  go 
that  far.  The  only  way  the  company 
could  prevent  this  would  be  to  keep  a 
suDlclent  number  of  guards  to  detect 
boys  In  their  attempt  to  board  the  cars 
or  engines.  If  tbe  presence  of  the  boy  on 
the  engine  or  cars  had  been  brought  to  the 
knowledge  of  tbe  operators  of  the  engine, 
It  is  plain  that  thetrduty  would  have  been 
to  have  iirotected  him  from  harm,  no  mat- 
ter how  great  his  negligence  might  have 
been.  Tlie  testimony  shows  that  theydid 
not  see  tbe  boy  on  the  engine,  and  did  not 
know  that  he  was  there;  for,  by  reason  of 
his  location  on  the  foot-bounl  of  the  en- 
gine, the  engineer,  in  the  pprformance  of  his 
ordinary  duties,  could  not  have  seen  hiin. 
The  verdict  Is  wholly  unsustalned  by  t\m 
evidence,  and,  strictly,  the  defendant 
would  probably  be  entitled  to  Judi;mQnt 
on  the  third  and  fifth  special  findings ;  but, 
as  the  jury  was  evidently  Influenced  both 
us  to  their  general  verdict  and  spcc'al 
findings  b3' the  instructions  of  the  court, 
which,  in  Its  general  scitpe,  and  enpecially 
in  the  seventeenth  instruction,  went  to  tbe 
extent  that  the  defendant  should  have  ex- 
ercised cure  in  ascertaining  whether  or  not 
Zene  Kgley  was  on  said  engine  Immediate- 
ly preceding  said  Injury,  the  Judgment  will 
be  reversed,  and  the  canso  remanded  to 
the  lower  court,  with  InfitrucHttiis  tore- 
try  the  case,  and  to  modify  the  instruc- 
tions In  accordance  with  this  opinion. 

Scott,  Hott,  and  Stiles,  JJ.,  concur. 
Anueub,  C.  J.,  not  sitting. 


FfiKlDRICH  V.  TERRITORT. 

(Supreme  Court  of  WashingUm.   Usy  14, 1891.) 

HUKDER — C3AROE  UPOS  THB  WeIGITT  OP  EVIDEXCB, 

Code  Wash.  {  831.  provides  that,  in  a  state- 
ment of  all  matters  of  law  for  the  information  of 
the  Jury,  ooly  aach  allusion  to  the  evidoace  shall 
be  made  as  Is  necessary.  Upon  a  murder  trial, 
the  evidence  lor  the  prosecution  was  entirely  eir- 


cumstantisl.  On  the  part  of  defendant,  It  rested 
apon  denial,  evidence  as  to  good  dianoGar,  and 
absence  of  motive.  The  comt  charged:  **ITow, 
gentlemen,  look  at  these  fauts  dispassionately, 
without  prelQdice,  and  wltboat  thinking,  so  far 
as  that  goes,  who  this  defendant  is,  or  who  the 
man  that  was  killed  was:**  and,  after  statins 
the  evidenceas  to  the  probable  kilHngof  deceased 
by  defendant,  by  suioide,  or  by  a  stranger,  said: 
"From  these  elrcumstancos,  we  arrive  at  the  con- 
clusion that  the  man  was  shot  by  some  one  other 
than  himself;"  "the  question  nowia,  wbodid  iti" 
and,  following  a  review ot  tbo  testimooy  ccucem- 
ing  the  movements  of  defendant  from  tbo  evening 
of  tho  killing,  inquires,  "Do  they  lie  about  itt" 
"Then  this  story  that  he  tells  you  about  where 
he  went,  if  it  is  true,  notwithstanding  it  may 
seem  a  little  improbable,  be  was  not  out  here, ' 
where  certain  wltneuea  '*say  tl^  saw  him.* 
Held,  that  this  was  an  invasion  m  the  Jury's 
province. 

Appeal  from  district  court.  King  eoun* 
ty. 

James  Hamilton  Leir/s,  for  appellant. 
Jnhtt  F.  Miller,  Pros.  Atty.,  and  Roaald  & 

Plha,  for  the  State. 

Stiles,  J.  The  indictment  was  suffi- 
cient to  charge  the  defendant  with  the 
crime  of  murder  In  the  first  degree.  Leon- 
ard V.  Territory,  2  Wash.  T.  S81.7  Pac. 
Rep.  872;  Tinimerman  v.  Territory,  3 
Wash.  T.  445, 17  Pac.  Rep.624.  The  appel- 
lant and  tiie  deceased  had  been  close 
friends,  and  spent  the  day  of  July  14tb, 
1SS7.  in  Seattle  and  its  suburbs.  They  bad 
carried  hf^v  out  with  them,  and  drank 
freely  of  it.  About  snoset  they  walked 
ou  t  on  the  Grant-Street  Bridge,  and 
stopped  for  a  short  while  at  a  saloon  on 
the  bridge.  There  they  had  a  glass  or 
two  of  bter,two  other  persons  being  pres- 
ent and  drinking  with  them.  They  were 
not  intoxicated,  and  tbe  persons  at  thesa- 
loon  heard  no  quarrel  or  mtsunderstand* 
Ing  between  them.  At  about  dark  they 
left  the  saloon  together  to  return  to  town, 
and  within  a  few  minutes  persons  In  tlie 
nelKhborhood  heard  two  shots  on  the 
bridge,  and  heard  a  cry  of  distress.  Sev- 
eral of  those  who  heard  the  sbots  ran  in 
the  direction  from  which  the  unusnul 
sounds  seemed  to  come,  and  found  the  de- 
ceased leaning  over  the  bridge-rail,  with 
a  liullet  Imbedded  in  bis  bead  just  bach  of 
the  left  ear.  He  was  conscious,  and  able 
to  walk  with  assistance.  Being  asked 
who  hud  shot  hlni,  he  answered  that  he 
did  not  knuw,  and  in  this  statement  he 

Cerslsted,  until  tbe  appellant  was  brought 
elore  him,  when  he  avowed  that  appel- 
lant had  shot  him,  but  gave  do  partlcn- 
iars.  He  gave,  as  a  reason  why  he  had 
at  first  said  he  did  not  know  who  his  as- 
sailant was,  that  he  did  not  then  think 
he  WHS  very  badly  hurt,  and  did  not  wish 
to  give  uway  his  friend.  He  died  within 
a  few  days  after  be  was  shot,  without 
making  any  other  admissible  statement. 
Appellant  was  arrested,  Indlctefl,  convict- 
ed of  murder  In  the  first  degree,  and  sen- 
tenced to  death.  Aside  from  proof  of 
what  the  deceased  said  In  the  presence  of 
the  appellant,  as  above  stated,  all  the 
evidence  at  the  trial  wos  clrcuinatantlal ; 
it  being  devoted  to  showing  tbe  attempt- 
ed fllgbt  of  the  appellant  Immediately 
after  the  shooting,  and  his  confused  and 
contradictory  statements  after  his  arrest. 
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with  the  fact  that,  In  the  presence  ol  de* 
ceased,  he  made  uo  positive  denial  of 
Scherbrlng'a  cliargre  that  he  had  ttred  the 
futal  ehot.  No  effort  was  made  to  show 
a  motive  for  tbeuiarder.  In  answer  to  the 
territory's  case,  appellant  took  the  stand 
as  a  wltoeBs  in  bis  own  behalf,  and  denied 
bavlnff  shot  decrased,  ur  that  he  knew 
TVtaahad  shotblm.  He  told  how  they  had 
spent  the  day  together,  and  claimed  that 
immediately  apon  tbeir  leaving  the  saloon 
on  the  bridge  he  had  left  deceased,  who 
was  disposed  to  loiter  alons.  and  has- 
tened nhead  to  attend  the  meeting  of  a  Ger- 
man singing  society  of  which  be  was  a 
member.  He  did  not  attend  the  meeting, 
tor  the  reason,  as  ho  claimed,  that,  as  he 
approached  the  balldlng.  he  beard  the 
members  slnslng,  and,  finding  that  he 
was  late,  turned  away,  and  went  else- 
where. These  were  the  only  points 
touched  upon  by  blm  in  his  testimony 
with  the  exception  that,  whereas  wit- 
nesseB  for  the  territorv  bad  stated  that  be 
waataken  IntoScherbrlng's  presence  twice 
on  July  16tb  he  claimed  tu  have  been  there 
but  once.  He  did  not  dispute  what  was 
alleged  to  hare  been  said  there,  nor  did  he 
in  any  other  particular  contradict  the  tes- 
timony of  the  prosecution.  It  will  thus 
be  seen  that  his  testimony  was  oino  great 
materiality  to  his  defense,  and  there  was 
DO  call  fur  any  extended  cross-examina- 
tion ;  since.  In  such  cases,  the  cross-exam- 
Inatiou  ought  to  be  conflued  strictly  to 
the  matters  touched  upon  by  thedefendant, 
exceptiniE  in  so  far  as  his  history  may  be 
Inquired  Into  for  the  purpose  nf  testtug  bis 
credibility  in  the  matters  testified  to  by 
bini.  But  here  the  cross-ex  ami  nation  was 
extended  to  a  very  great  length,  with  al- 
most no  reference  to  the  examination  In 
ehiet;  but  the  defendant  was  taken  uver 
all  the  ground  covered  by  the  territory's 
witnesses,  apparently  for  no  other  pur- 
pose than  to  place  him  in  seeming  hostile 
Ity  tu  them  In  order  to  discredit  him  by 
the  contrast,  and  to  have  some  founda- 
tion for  the  sabsequent  attack  made  apon 
bis  past  history.  A  great  part  of  the  evi- 
dence fur  the  pntsecntion  was  directed  to 
showing  the  whereabouts  and  actions  of 
the  defeudunt  from  the  time  of  the  uhoot- 
Ing  until  his  arrest,  at  noon  on  July  l&th. 
Be  was  arrested  at  Slaughter,  a  number 
of  miles  south  of  Seattle,  while  walking 
along  the  railroad  track,  and  bad  not 
been  seen  by  any  person  who  knew  him 
since  be  and  deceased  left  the  saloon  on 
the  evening  i>f  the  I4th,  excepting  that  cer- 
tain witnesses  testified  that  they  saw  him 
on  the  oppusiteslde  ot  Seuttleon  the  even- 
ing of  the  15th.  He  was  a  shoemaker,  but 
bad  not  been  seen  at  his  shop  from  the 
day  of  the  14tb.  At  the  time  of  bis  arrest, 
and  afterwards,  the  persons  who  arrested 
blm  endeavored  to  draw  from  him  dam- 
aging statements  and  admissions.  All 
these  things  had  bet-n  testified  to  by  the 
territory's  witnesses;  and  to  them  the 
cross-examiner  called  his  attention,  and 
pressed  blm  for  admissions  of  their 
truth,  or  of  the  untruth  of  what  he  an- 
swered In  denial  or  explanation  of  them. 
Tbld  was  not  crusa^xamlnatlon,  but  It 
was  allowed  to  run  itself  out  when  the 
subject  was  exhausted,  without  any  ob- 
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Jectlou  by  defendant:  and  it  is  only  aUud- 
ed  to  here  to  show  how  there  came  to  be 
any  foundation  for  almost  the  only  legiti- 
mate part  of  the  cross-examination,  viz., 
that  wherein  his  past  life  was  inqulrad 
into. 

The  prosecutor  asked  the  defendant  a 
aeries  of  questions  which  were  Intended 
to  draw  from  him  an  admlSHion  that  he 
was  not  Albert  Freldrich,  but  one  "Leu- 
bens"  Freidrich,  who  wasasaumedto  have 
been  a  German  soldier,  to  have  buen  Aned 
in  Hamburg  In  1880  for  a  breach  of  the 
peace,  and  to  have  deserted  his  wife  and 
child.  Error  is  assigned  upon  the  overrnl- 
lug  of  objections  to  these  questions,  and 
thereupon  a  curious  state  of  thimrs  Is  pre- 
sented. Against  the  defendant.  Freldrich, 
the  Drosocutlun  was  entitled  to  none  of 
the  matters  stmght  to  be  brought  out; 
but,  aa  aaralnst  the  witness  Freldrich,  It 
was  en  titled  to  them,  to  the  extent  that 
they  might  affect  his  credibility  on  his  di- 
rect examination,  but  not  on  bis  cross- 
examination  as  to  matters  about  which  he 
had  not  testified  In  chief ;  for,  by  thus  cross- 
examining  blm,  the  territory  made  him  its 
own  witness,  and  was  bound  by  what  he 
said.  People  v.  Irvtug,  95  N.  Y.  542.  The 
defendant  had  returned  negative  unswera 
to  almost  all  questions  thus  asked.  The 
prosecutor  had  presented  to  him  a  letter 
from  Leubens  Freldrich  which  he  denied 
having  written,  a  photograph  which  he 
admitted  to  be  one  ot  himself,  a  German 
army  list  which  he  declared  did  not  de> 
sciibe  hlra  when  a  soldier,  and  some  other 
papers  which  he  sold  had  no  reference  to 
him.  After  the  defendant  retired  from  the 
stand  the  prusecotor  said:  "I  now  offer 
In  evidence.  If  the  court  please,  the  deposi- 
tions of  the  various  armyofBcers  and  mag- 
istrates connected  with  the  court,  which 
says  he  belonged  to  a  company,  and 
the  fact  that  this  Is  a  photograph  of  the 
Leubens  spoken  ot  In  these  depositions. 
They  are  In  (terman;  I  will  have  them 
translated."  Upon  objection,  the  court 
said,  "They  are  not  admissible;'*  and 
there  the  matterdropped.  Itls  nownrged 
that  this  whole  conrse  ol  Inquiry  Into  the 
history  of  the  defendant  was  a  plan  of  the 
prosecution,  to  throw  a  cloud  ot  suspicion 
over  him  by  mere  iusluuatlon, without  legal 
evidence  tending  to  support  it;  the  offer 
ol  the  "depositions"  being  but  thecruwu- 
Ing  effect  in  that  direction.  It  was  not 
fair  treatment  of  thedefendant,  certainly. 
The  outcome  showed  that  there  was  no 
reason  to  expect  success  In  the  effort  to 
identify  the  defendant  with  Leubens  Freld- 
rich. The  prosecutor  must  have  known 
that  the  "depositions"  could  not  be  re- 
ceived as  evldeuee  under  any  circum- 
stances, and  It  was  not  proper  to  state  In 
the  bearing  of  the  Jury  what  they  would 
show.  Still,  If  there  were  nothing  more 
ottjectlonable  In  the  case,  we  are  not  pre- 
pared to  say  that  this  conduct  of  tlie  ter- 
ritory's reprenentative  ought  to  reverse 
the  Juogment.  although  it  comes  danger- 
ously ueur  It.  The  duty  of  a  prosecutor  Is 
to  present  to  the  Jury  the  facts  as  they  can 
be  made  to  appear  by  legitlmute  testi- 
mony, and  wlien  that  is  done  his  duty  la 
ended.  An  offer  ot  proof  may  often  be 
made  under  circumstances  where  It  la  nec- 
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esaary  to  explain  Its  connection  or  effect 
Id  order  to  Hhow  Its  admiBBlblllty ;  hut 
Huch  an  offer  pre-Hupposes  some  legitimate 
means  at  band  of  making  tlie  proof,  not 
an  ex  parte  statement  of  some  German 
military  tribunal  wbich  could  faave  no 
more  force  tlion  waate  paper.  That  the 
matter  pansed,  In  this  Instance,  without 
farther  challenge  In  the  court  below,  alone 
redeems  it  from  its  legitimate  effect. 

Bat  this  judgment  must  be  reversed  up- 
on the  court's  charge  to  the  jury.  As  be- 
fore said,  the  evidence  on  the  part  of  the 
prosecution  was  entirely  circumstantial: 
l)ut  it  was  clearly  stated,  anlnvolved,  and 
straight  to  the  point.  On  the  other  hand, 
the  defendant  rested  entirely  upon  his  own 
denial,  the  testimony  of  witnesses  as  to 
his  good  character,  and  the  absence  of 
proof  of  motive.  The  chart;**.  Id  such  a 
case,  ought  to  have  been  coatlDed  closely 
to  the  law  applicable,  with  only  such  al- 
lusion to  the  tratimony  as  was  necessary 
to  m  alte  clear  the  la  w  of  the  case.  J  udges 
of  the  territorial  district  courts,  when  try- 
ing crimtnnl  cases  under  tht:  territorial 
laws,  did  not  have  the  latitude  accorded 
to  judges  of  the  United  States  district 
courts  Id  the  matter  of  charging  the  jury. 
Section  231,  Code,  subd.  6,  contemplated 
a  statement  of  all  matters  of  law  neces- 
sary for  the  information  of  the  jury  in 
finding  a  verdict, and  onlysueh  ''allusion ** 
to  the  evidence  as  was  necessary.  The 
discretion  of  the  trial  court  was  llnal  In 
determining  where  and  what  allusion  was 
necessary;  but  the  power  to  allude  was 
for  the  purpose  of  making  clear  the  bear- 
ing of  the  law,  and  for  nothing  more. 
Therefore  where,  as  In  this  case,  a  long 
and  wholly  oral  charge  was  largely  de- 
voted to  an  argument  of  the  very  facts  of 
the  case,  althougli  carried  on  under  the 
guise  of  an  illustration  of  the  meaning  of 
circumstantial  evidence,  in  which  every 
material  constitaeat  of  the  territory's 
case  bat  one  was  taken  up.  the  tacts  dove- 
tailed together,  and  a  conclusion  deduced 
and  announced  to  the  Jury;  and  where, 
In  reference  to  the  one  point  reserved,  the 
court's  opinion  was  distinctly  made  to  aj)- 
pear,  though  not  stated,  it  Is  too  clear 
lor  argument  that.liowever  often  the  jury 
were  told  that  the  facts  were  for  their  de- 
cision alone,  the  bounds  of  a  legal  charge 
were  overstepped,  greatly  to  the  prejudice 
of  the  defendant. 

As  It  is  not  possible,  under  our  consti- 
tutional provisions,  that  any  superior 
court  will  take  the  course  here  adopted, 
we  shall  not  burden  the  declsiun  with  any 
extended  extracts  from  the  charge.  Tlie 
following  will  suffice  to  show  the  style  of 
language  used.  The  review  commenced 
thus:  "Now.  gentlemen,  let  us  look  at 
these  facts  dispassionately,  without  pre]< 
udice,  and  without  thinking, so  far  as  that 
goes,  who  this  defendant  is,  or  who  the 
man  that  was  killed  was."  Then  follows 
a  narration  of  the  actionsof  thedefendant 
and  the  deceased  up  to  their  leaving  the 
saloon  together,  and  of  the  hearing  of  the 
shots,  and  the  voice  of  Scherbring.  Then, 
there  was  a  dlscusslou  as  to  the  probabili- 
ty that  the  man  shot  himself,  or  was  shot 
by  some  other  person,  with  a  coDclosion 
in  favor  ot  the  lattertheoty, thus:  "From 


these  cirrnmstancea,  we  arrive  at  the  con- 
clusion that  the  man  was  shot  by  some 
one  other  than  himself. "  Again:  "The 
question  now  is,  who  did  it.  TImt  is  th« 
question  that  is  left.  If  what  I  have  said 
to  you  satlBties  you  that  Scherbring  was 
shot  by  somebody  other  than  himself,  and 
that  he  died  from  the  wound,  then  the  ter- 
ritory have  proved  that  much  of  their 
case  so  that  we  are  satisfied  with  it. 
Now,  with  the  same  impartiality,  discre- 
tion, and  deliberation,  weighing  all  the 
circumstances,  we  approach  the  other 
guestlou.  Did  the  defeudant  shoot  him? 
That  la  the  only  question  left. "  Here  oc- 
curs a  review  of  the  testimony  ot  defend- 
ant or  the  cross-examination  concerning 
his  movements  from  the  evening  of  the 
14th,  on ;  and  of  that  of  the  prosecution's 
witnesses  on  the  same  point.  Speaking 
of  the  latter,  there  are  such  expressions  as 
these:  "Do  they  lie  about  It?  Did  they 
mean  to  He  about  It?"  Concerning  de- 
fendant: "This  story  that  he  tells  you 
about  where  he  went  to.  It  It  Is  true,  not- 
withstanding some  ot  It  may  seem  a  little 
improbable,  •  •  •  that  Is  his  story;  of 
Course,  if  it  Is  true,  he  was  not  out  here 
where  Longstaff,  Noonan,  and  Stewart 
say  they  saw  him."  The  concluding  re- 
mark was:  "It  Is  for  you  to  say.  gentle- 
men, whether  he  shot  Scherbring  or  not;" 
but  after  so  "impartial"  a  dlBcossloa,  II 
any  Juror  of  the  12  had  been  weak  enough 
to  be  influenced  by  what  the  court's  opin- 
ion of  the  undecided  fact  was,  bla  verdict 
could  not  be  itmg  doubtful. 

There  is  a  technical  objection  made  to 
our  consideration  of  the  charge,  under 
this  aspect,  by  the  counsel  for  the  terri- 
tory, because  the  exceptions  taken  Imme- 
diately after  Its  delivery,  22  in  number, 
were  all  very  brief,  and  each  merely  called 
the  attention  of  the  court  to  u  phrase  or 
two  which  was  formally  objected  to.  There 
was  no  exception  to  the  whole  or  a  part 
of  the  charge,  on  the  ground  that  It  was 
an  argument  upon  the  facta  to  the  preju- 
dice of  the  defendant.  It  Is  true  tbnt  gen- 
erally we  expect  to  be  called  upon  to  pass 
upon  those  portions  of  a  charge  which  are 
alleged  to  misstate  the  law,  only  when  the 
error  was  called  to  the  attention  of  the 
court  below,  and  the  objection  raised  by 
exception.  But  the  error  in  this  case  was 
not  one  of  statement  concerning  the  law 
of  it,  which  might  have  been  corrected 
upon  a  recall  of  tlie  jury.  This  was  an  er- 
ror of  conduct  on  the  part  of  one  branch 
of  the  court  by  assuming  the  functions  of 
the  other  branch,— an  error  which  was  ir- 
reparable with  the  jury  then  In  the  bos. 
Iieeause  tbe  argument  and  conclusions 
rehearsed  in  their  presence  were  Incapable 
of  recall;  they  had  made  their  Impression 
the  Instant  they  were  uttered,  and  no  cor- 
rection from  the  same  source  would  have 
hud  any  effect  except  to  confuse  jurymen. 
This  matter  was  luHy  argued  in  print,  bo 
that  there  was  no  surprise  In  this  court; 
and,  from  the  language  of  several  of  tbe 
exceptions  actually  taken,  we  think  It. 
probable  that  tbe  same  question  was  pre- 
sented to  the  court  below  on  motl<m  for  a 
new  trial-  In  a  capital  case,  if  there  was 
prejudicial  error  which  le  patent  upon  the 
lace  of  tbe  record,  the  appellate  court 
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Bhoatd  not  alloTv  teclmical  objectiunH  to 
deprive  the  defendant  ofa  new  trial.  Here 
the  error  was  prejudicial  to  the  extent  ot 
denying  the  accused  that  fair  and  Impar- 
tial trial  which  was  hl»  right,  no  matter 
what  may  have  been  the  degree  or  hel- 
nouBneBB  of  hiBoffense;  and  the  errorlatoo 
patint  to  be  mistaken.  There  were  some 
specific  errors  which  It  Is  not  necessary  to 
notice,  as  they  are  not  Hkely  to  occur  upon 
a  retrial.  This  holding  decides  the  cane, 
bnt  we  cannot  refrain  from  guing  beyond 
the  suggested  errors  of  commission  in  this 
charge  to  uotk-e  one  of  singular  omission. 
The  opening  words  of  the  charge  were: 
"The  defendant  here  la  charged  by  the 
grand  Jury  of  this  county  with  having 
committed  the  crime  of  murder  by  shoot- 
ing a  man  by  the  name  of  Scherbring  on 
the  14th day  oflast  July,"  and  there  all  al- 
lusion to  the  crime  charged  or  the  ele- 
ments constituting  the  crime  ended.  The 
indictment  alleged  mnrder  In  the  first  de- 
gree,  but  nu  explanation  was  gtven  of  the 
racts  necessary  to  be  shown  to  warrant  a 
conviction,  either  by  reading  the  statute 
or  by  equivalent  oral  statement.  Nor 
were  the  Jury  informed  that  under  sec- 
tions 786,  790,  and  1097  of  the  Code,  it  they 
found  that  the  prisoner  did  shoot  the  de- 
ceased, unless  they  also  found  deliberation 
and  premeditation,  tliey  could  return  a 
verdict  of  murder  In  the  second  degreo 
only.  On  the  contrary,  having  said  to 
them  that  the  only  question  left  was, 
"Did  the  defendant  shoot  him?"  the  court 
furnished  them  with  two  forms  of  ver- 
dicts, the  first  o!  which  was:  "We,  the 
Juroffi  la  thte  action,  find  the  defendant 
not  guilty ; "  and  the  other  was :  "  We,  the 
Jury  In  this  action,  find  the  defendant 
guilty  as  charged  in  the  indictment."  The 
court  was  not  called  upon  In  this  case, 
under  the  evidence,  to  Instruct  in  regard 
to  manslaughter,  at  leant  without  a  re- 
quest therelur;  lint  to  omit  to  define  the 
degrocH  of  murder,  and  give  the  jury  the 
liberty  of  saying  under  which  head  the 
facts  proved  a  crime,  was  so  great  an  over* 
sight  that  it  is  to  be  accounted  for  only 
upon  the  theory  that  the  discussion  nl  the 
facts  to  so  much  length  overshadowed  tlie 
fuDdamuntal  law  of  the  case,  and  caused 
it  to  be  forgotten.  The  Judgment  Is  re- 
versed, and  a  new  trial  granted. 

Akoerb.  C.  J.»  and  Hoyt,  and  Dunbab, 
J  J ,  concur. 

8coTT,  J.  I  concur  In  the  result. 

(7  Utab  85S) 

Hyde  t.  Union  Pac.  Rt.  Co. 
(Supreme  Court  of  Uttth.   June  5,  1801.) 

RAILHOU)  COHPANIBS  —  IlUURIBS  TO  CUIU>  ON 
TUAOK— DaMAOKB— McXTAIi  ASOUlHa— COMTKIB- 
L'TOHT  NBOUaSNCE. 

1.  In  an  action  against  a  railroad  company 
for  Idlling  plaintiff's  uhild,  evidence  waa  intro- 
duced, oyer  defendant's  objection,  as  to  the  grief 
of  the  fatber;  and  the  court  charf^  on  the  sub- 
ject of  damages  that  the  juryweretoconsider  the 
comfort  the  parents  might  take  with  the  child  in 
bringing  it  up.  Held,  that  such  rulings  were 
not  objectionable,  as  authorizing  damages  for  the 
father's  mental  anguish;  the  instrurtlon  being 
but  sligbtly  different,  if  any,  frum  directing  the 
Juty  to  taice  Into  aecouut  the  loss  of  the  child's' 
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society,  and  the  evidence  a  natural  Inference, 
which  the  Jury  would  draw  for  tbemaelves;  and 
which,  although  erroneoasly  admitted,  was  nre- 
Bumably  tiartnless,  since  theie  was  no  oontanHon 

of  excessive  damages. 

2.  In  an  action  against  a  railroad  company 
for  killing  a  child  four  or  five  years  old,  the  evi- 
dence showed  that  the  child  wandered  away 
from  home,  and  went  to  sleep  on  the  track,  near 
a  public  croflsfng  and  school-house,  where  chil- 
dron  were  frequently  passing,  and  that  the  en- 
gineer saw  an  oblect  there  when  tietweeo  :iO0  and 
800  /ards  away,  but  could  not  tt'll  what  it  was 
until  witbia  30  feet,  when  it  was  too  late  to  stop. 
Held,  that  tbe  failure  to  slow  down  so  as  to  be 
able  to  stop,  if  It  became  necessary,  waa  negli- 
gence; ana  that  the  child  was  not  snoh  a  ti^es- 
passer  as  to  prevent  recovery,  even  thongh  plain- 
tiff himself  was  negligent  in  permitting  it  to 
wander  there  unattended. 

Appeal  from  district  court,  first  district; 
H.  P.  HtxDKitsoN,  Justice. 

p.  L.  WilllHius,  for  appellant.  J.  L. 
Rawlina,  for  respondent. 

Akdrrbon,  J,  This  Is  an  action  by  the 
plaintiff  to  recover  damages  for  thedeath 
of  his  Infant  son,  aged  between  four  and 
five  years,  whose  death  is  alleged  to  hove 
been  caused  by  the  negligence  of  the  de- 
fendant. The  plalntIR  lived  at  Honey- 
vllle,  a  small  village  on  the  line  of  the  de- 
fendant's road,  and  was  in  the  employ  of 
the  defendant  as  a  section  hand  at  the 
time  of  the  accident;  his  house  being  situ- 
ated about  a  quarter  of  a  mile  from  the 
railroad  track.  On  the  day  of  the  acci- 
dent the  plaintiff  was  at  work  on  the  line 
of  the  defendant's  rond  several  miles  from 
his  home.  The  mother  of  the  child  was 
away  from  Tiume,  and  the  evIdHnce  fallB  to 
disclose  when  she  went  away,  or  whether 
the  child  was  left  In  the  care  of  anyone. 
There  were  five  children  in  all  In  the  fam- 
ily, but  their  ages  are  not  shown  by  the 
evidence.  The  child  wandered  away  from 
home,  and  went  to  sleep  between  the  rails 
of  the  track  of  the  defendant's  road,  at  a 
point  In  the  village  of  Honey  vllle  near 
where  a  public  highway  crosses  the  rail- 
road track,  upon  which  there  Is  consider- 
able travel,  and  was  run  over  by  a  train 
of  cars  and  killed.  There  was  a  store 
close  by,  and  a  school-house  notfarofT, 
and  children  were  frequently  on  and  along 
the  track  at  this  point.  The  accident  oc- 
enrred  about  noon,  on  a  clear  day  In  tbe 
month  of  July.  The  train  was  a  work 
train,  composed  of  a  locomotive,  tender, 
and  10  cars,  and  was  running  with  the 
tender  in  front  of  the  engine.  Both  the 
engineer  and  fireman  testified  they  saw 
the  child  when  It  was  from  200  to  80!) 
yards  away,  but  thought  It  was  a  plecn  of 
cloth  or  paper,  and  could  not  tell  what  it 
was  until  tbey  got  within  about  30  feet  of 
where  it  lay,  when  they  discovered  It  was 
a  child  by  seeing  Its  hair,  but  that  It  was 
then  too  late  to  stop  the  train  before 
reaching  It.  They  further  testified  that 
they  did  not  slacken  the  speed  of  the  train 
when  they  saw  the  object  on  the  track 
until  they  ascertained  it  was  a  child,  when 
they  Immediately  did  all  they  could  to 
stop  the  train  as  soon  as  possible,  but 
that  the  train  could  not  be  stopped  In  a 
less  distance  than  about  125  feet.  At  the 
trial  a  witness  was  asked  the  following 
question;  **I  will  ask  you  if  you  observed 
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the  effect.  If  any,  which  the  death  of  this 
child  bad  upuu  bis  father  when  you  saw 
him  there. "  The  witness  was  permitted 
to  answer  thlsqaestlon  over  tbe  objection 
of  the  defendant,  h!H  answer  being  as  fol- 
lows: "I  noticed  he  was  very  much 
Krlevt'd,  from  h)t<  moaning  and  speaking 
of  hifl  child. "  Ferniitcluir  this  question  tu 
be  asked  and  answered,  together  with  tbe 
instractlons  of  tbe  court  on  tbe  measure 
of  damages,  is  claimed  to  becontranrto 
tbe  rule  laid  down  by  this  court  In  Webb 
T.  Railway  Co..  24  Pac.  Rep.  616.  and  tbe 
case  of  Miinro  v.  Dredging,etc.,Co.»84  Cal. 
615.  24  Pac.  Rep.  303. 

The  instructions  of  the  court  on  the  sub- 
ject of  the  measure  of  damaj^PH  were  as 
follows:  "Now,  1(  you  pass  both  of  these 
questions  In  favor  of  the  plaintiff,  then 
you  would  come  to  tbe  question  of  dam- 
ages,—the  amount  that  should  he  assessed 
in  favor  of  the  plalutitf  for  the  damages 
that  he  has  eufttalned;  and.  In  determin- 
ing that  qaestiou,  yun  are  to  take  Into 
eonslderatlim  all  the  circumstances  of  the 
case,  the  age  of  the  child,  the  kind  of  child 
that  It  was,  and  take  into  consideration 
tbe  assistance  that  It  might  be  to  the 
parents  in  future  years;  and  you  may  al- 
so take  Into  account  the  loss  of  society, 
and  the  comfort  that  the  parents  m^gbt 
take  with  this  child  In  rearing  it  and 
bringing  It  up,  and  the  reliance  that  they 
could  place  upon  It  in  tbe  futuro  years  for 
tbelr  support  and  maintenance,  and  you 
can  take  into  account  all  th«8e  things  In 
determining  what  they  should  receive  as 
compensation  for  the  loss  they  bare  sus- 
tained. It  should  not  be  determined  lu  a 
mere  sentlniental  way.  It  should  be  de- 
termined in  as  nearly  a  business  way  as  it 
Is  possible  for  Jurors  to  determine  such 
questions,  and  determine  it  judicially  and 
reasonably,  and  not  in  a  vindictive  way, 
but  determine  it  fairly  and  reasonably, 
having  lu  view  compensation  to  the  par- 
ents for  the  loss  they  have  sustained; 
and,  when  you  have  determined  that, 
that  would  be  the  amount  of  >our  ver- 
dict." The  part  of  the  Instructions  which 
is  objected  to  Is  that  which  says  to  the 
Jury  that  they  might  consider  "the  com- 
fort that  tbe  parents  might  take  with  this 
child  in  rearing  it  and  bringing  It  up."  It 
is  contended  in  urgiiinent  that  the  testi- 
mony ohjected  to,  together  with  the  In- 
structions, authorized  the  Jury  tu  give 
damages  Tor  the  mental  anguish  of  tlie 
father  for  the  death  of  his  child.  We  tlilnk 
tbe  court  erred  in  permitting  tbe  witness 
to  testify  that  the  father  appeared  grieved 
\>Y  tbe  death  of  bis  son,  but  we  do  nut 
think  the  defendant  could  have  been  prej- 
udiced by  it;  for  it  was  a  natnrni  If  nut 
necessary  inference,  which  the  jury  would 
have  drawn  from  thu  fact  of  Uie  death  of 
his  child  without  euch  evidence,  tliat  the 
father  should  feel  grieved.  It  was  held  by 
this  court  in  Webb  v.  Railway  Co.,  supra, 
that  the  mental  anguish  or  suffering  of 
the  surviving  relatives  of  the  deceased 
wuB  not  an  element  of  damajets  for  which 
a  recovery  could  be  had,  and  we  do  not 
think  the  Instructions  given  In  the  present 
case  can  fairly  be  construed  to  lay  down  a 
different  rale.  To  say  totbejury  that  they 
mlgtat  consider  "  the  comfort  that  tbe  par- 


ents might  take  with  this  rhlld  In  rearing 
It  and  brInglngitup"l8butsllgbtly,lIaoy, 
different  from  saying  to  tbem  that  they 
might  take  into  account  tbe  loss  to  tbe 
parents  of  the  society  of  the  child;  and, 
as  the  amount  of  the  verdict  ($2,000)  is 
not  claimed  to  be  excessive,  we  think  the 
defendant  suffered  no  prejudice  because  of 
the  rulings  of  tbe  court. 

It  Is  contended  that  the  plaintiff  was 
guilty  of  such  contributory  uegUgence  in 
permitting  a  child  of  such  tender  years  to 
get  upon  tbe  track  of  tbe  railroad  nuat- 
tended  by  some  olderpersunthat  he  ought 
not  to  be  permitted  to  recover.  The  ques- 
tions of  the  negligence  of  the  parents  and 
of  the  railroad  company  were  submitted 
to  the  jury  under  proper  instructions  by 
the  court,  to  which  no  objection  is  taken, 
and  we  see  no  reason  for  disturbing  their 
verdict  on  the  ground  that  it  Is  not  sup- 
ported by  the  evidence.  But.  even  if  the 
parents  were  guilty  of  contributory  negli- 
gence, we  think,  under  the  circumstances 
of  this  case,  such  negligence  should  not  de- 
feat u  recovery.  Although  an  Injured 
party  may  be  guilty  of  negligence  contrib- 
uting to  the  Injury  complained  of,  yet  be 
is  entitled  to  recover  against  a  dt^endant 
who,  after  discovering  the  plaintiff's  neg- 
ligence, falls  to  use  due  diligence  to  pre- 
vent accident,  but  who  goes  ahead  wan- 
tonly or  recklei<sly  and  commits  the  injury. 
It  is  now  the  well-settled  law  that ''the 
party  who  last  has  a  clear  opportunity 
of  avoiding  the  accident,  notwithstanding 
the  negligence  of  bis  opponent.  Is  consid- 
ered solely  responsible."  1  Shear.  &  R. 
Neg.  5  99,  and  cases  cited.  See,  also. 
Beach,  Contrlb.  Neg.  p.  58,  g  18;  1  Redf.  R. 
K.  (6th  Ed.)  p.  225.  The  case  of  Keyser  v. 
Railway  Co.,  56  Mich.  559,  23  N.  W.  Rep. 
311,  was  very  similar  in  its  material  facts 
to  the  case  at  bar.  In  that  case  a  child 
two  yean)  and  six  mouthe  old  strayed  up- 
on the  defendant's  track,  and  was  lying 
down  between  the  rails  when  It  was 
struck  by  the  engine,  and  seriously  In- 
jured. The  country  where  the  accident 
occurred  was  low  and  wet,  and  grown  up 
to  brush  and  berry  bushes,  and  but  spai-se- 
ly  settled,  and  a  locality  where  to  find  a 
child  upon  the  track  would  be  least  ex- 
pected. The  train  was  running  at  the 
rate  of  30  or  35  miles  per  hour,  and  could 
not  be  stopped  In  a  less  distance  than  f  rum 
400  tu  500  feet.  The  child  was  seen  by  the 
engineer  and  Hremun  when  the  engine  was 
about  3.000  to  2,500  feet  from  him.  but  they 
thought  It  was  a  pig  or  a  stick  of  wood 
until  tbe  engine  was  within  about  1,200 
feet  of  him.  The  court  held  that  It  was 
negligence  as  a  matter  of  law  for  the  en- 
gineer not  to  "slow  down  the  speed  of  his 
engine  to  such  a  rate  that.  In  approacb- 
Ing  It,  he  could  have  stopped  his  train,  if 
necessary,  to  prevent  injury  before  reach- 
ing tbe  object  of  danger.  *  See  same  cane 
in  66  Mich.  39t,  331^.  W.  Rep.  867.  Wa 
think  In  this  case  that,  when  the  servants 
of  the  defendant  saw  an  object  un  tbe 
track.  In  a  place  frequented  by  children 
nnd  others,  and  tailed  to  slacken  the  speed 
of  the  engine  so  as  to  be  able  to  stop  the 
train  before  striking  tbe  child,  it  was  neg- 
ligence, and  that  plalnttff*s  child  was  not 
sucb  a  trespaaaer  as  to  prevent  a  recovery 
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against  the  defendant  for  the  racVless  or 
neficHgeDt  acts  of  the  defendaut,  wben  the 
ill]  ary  could  bare  been  avoided  by  proper 
cam  and  cantloo  by  d^endanfa  eoKineor. 
Tbe  Judgment  ul  tbe  court  below  la  af- 
firmed. 

Zane.  C.  J.,  and  Blackbvbv  and  BCimbb, 
JJ.,  concur. 

(7  Utah  383) 

Webb  t.  Denver  &  R.  G.  Ht.  Co. 
(Supreme  Court  <ff  Ditoh.  Jnne  6, 1891.) 
Ikjueies  to  Cab-Rbpairbu— FBixoW'BnirANT»~ 

EXOEBBITE  DUUOSS. 

1.  Plaiutifl's  decedent,  a  oar-repairer,  while 
engaged  io  removing  a  broken  brake-beam,  and 
assistint;  to  couple  toe  car  with  a  chaiD,  so  that 
it  could  be  set  oat  for  repairs,  was  killea  by  the 
unexpected  movement  ol  the  engine.  The  court 
charged,  in  an  action  against  t^e  railroad,  that 
fellow-servants  were  such  aa  directly  co>operate 
with  one  another  in  the  samedeiKirtment  of  aarv- 
IcQ,  or  such  that  tbe&r  umal  dnttos  bring  them 
Into  habitual  asaooiation;  and  that  plaintiff  was 
entitled  to  recover,  Utbe  engineer  was  employed 
in  a  department  separate  and  distinct  from  that 
in  which  decedent  was  employed,  and  it  the  lat- 
ter'a  death  was  tbe  resolt,  not  of  hia  own  nefcli- 
gence,  but  of  that  at  the  engtooer  in  maviag  his 
eogbiowlthimt warning.  H«d,  that  wadtx  instruo- 
timts  were  proper. 

2.  A  verdict  for  $4,995  was  not  so  excessive 
as  to  Justify  reversal,  where  decedent,  at  tbe  time 
of  his  death,  was  a  strong  bealthr  man  28  years 
old,  of  good  habits,  and  earning  11.76  par  d^. 

Appeal  from  district  court,  third  dis- 
trict; (/.  S.  Zane.  Justice. 

Benimtt,  MarahtitI  A  Bradieiy,  for  appel- 
lant. J,  L.  Kawliaa,  for  respondent. 

Anderson,  J.  This  action  Is  brought 
to  recover  damages  for  the  death  of  plain- 
titr's  decedent,  Louis  T.  Webb,  alleg^  to 
have  been  caused  by  the  negligence  o(  the 
delendaot.  The  case  was  before  this  court 
on  a  former  appeal.  (Webb  v.  Railway 
Co.,  24  Pac.  Rep.  616,)  and  was  reversed, 
and  another  trial  was  bad  in  the  district 
court,and  plaintiff  recovered  a  verdictand 
Judgment  iu  the  same  amount  as  at  the 
first  trial.  A  motion  for  a  new  trial  was 
made  and  uverrnled,  and  this  appeal  is 
from  the  Judgment  and  from  tiie  order 
overruling  the  motion.  At  the  trial,  by 
stipulation  between  counsel,  the  evidence 
embodied  In  the  record  upon  the  flrat  ap- 
peal was  read  to  the  Jury.  The  court  gave 
the  same  InRtructlons  to  the  Jury  that 
were  given  upon  the  first  trial,  except  as 
to  the  measure  of  damages,  and  tbe  same 
requests,  made  and  refused  at  tbe  first 
trial,  were  made  and  refused  at  the  sec- 
o'^d.  PlalntiH's  decedent  was  a  car-in- 
Rpcctor  and  repairer  in  the  yards  of  the 
defendant  at  Salt  Lalie  City.  An  east- 
bound  train,  ut  the  station,  in  switching, 
polled  out  tbe  draw-head  of  a  relrigera- 
torniar.  and  the  train  separated.  The  for- 
ward part  was  backed  up,  and  broke  the 
brake-beam  of  the  car  ahead ;  the  forward 
part  of  the  train  was  moved  forward,  and 
the  conductor  called  Rice,  the  cur  Inspect* 
or  and  repairer  In  charge  of  the  shop  and 
yards  at  tbe  station,  to  remove  the  bro- 
ken brake-beam  so  that  tbe  care  could  be 
coupled  with  a  chain,  and  tbe  broken  car 
set  out  of  the  train  for  repairs.  He  came 
wltb  tbe  deceased  as  an  aaslatant,  and 


tbey  removed  Che  broken  brake-beam. 
The  conductor  grot  a  chain  from  the  en- 
gine, and  put  it  on  tbe  refrigerator*car, 
and  then  signaled  the  engineer  co  back  lor 
coupling,  and  he  backed  so  that  the  cars 
came  within  about  18  Inches  of  each  other, 
aod  stopped,  and  Rice  and  the  deceased 
were  standing  by.  A  brakeman  went  la 
to  make  tbe  coupling  with  the  chain,  but 
was  unable  to  do  so,  and  the  deceased 
stepped  In  the  idde  opposite  tbe  brakeman 
to  assist  Id  making  tbe  coupling  with  tbe 
ehain,  and,  while  both  vera  down  on  their 
knees,  the  forward  care  were  permitted  to 
come  back,  aud  crushed  the  head  of  de- 
ceased, killLoc  him  instantly.  It  is  insist- 
ed by  counsel  for  the  defendant  that  the 
engineer  and  the  deceased  were  fellow* 
servants,  and  that,  therefore,  It  Is  not  lia- 
ble for  the  negligence  of  the  engineer  In 
negligently  moving  the  engine  backward, 
whereby  deceused  was  killed.  The  in* 
structions  given  the  Jury  by  the  court  on 
this  point,  and  which  are  claimed  to  be  er- 
roneous, are  as  fallows,  tu*wlt :  (1)  "  The 
court  charges  yon  tba  t  If  you  find  from  tbe 
evidence  that  the  death  of  Louis  T.  Webb 
was  caused  without  fauttor  negligence  on 
his  part,  while  he  was  between  the  cars 
assisting  the  brakeman  to  couple  the 
same,  ou  accouuti  of  the  negligence  of 
those  in  charge  of  said  train  In  moving  or 
backlug  said  train,  without  notice  or 
warning  to  said  deceased,  yon  will  find  In 
favor  ol  tbe  plalntltf ;  unless  yon  also  find 
that  such  backing  of  tbe  train  was  due 
solely  to  tbe  negligence  of  the  fellow-serv- 
ant of  said  deceased  engaged  In  the  same 
department  of  service."  (4 J  "The  court 
further  charges  you  that  servants  of  the 
same  master,  to  be  co-employes  or  fellow- 
servants,  so  as  to  esempc  the  master  on 
account  of  Injuries  sustained  by  or  result- 
ing from  the  negligence  of  the  other,  must 
be  such  as  are  directly  co-operating  with 
each  other  In  a  particular  line  of  employ- 
ment, or  such  that  their  usual  duties  shall 
bring  them  Into  habitual  association,  so 
that  in  the  use  of  reaBODal>1e  diligence 
they  may  exercise  a  mutual  influence  upon 
each  other  promotive  ot  proper  precau- 
tion." (5)  '*rr  the  Jury  find  that  the  death 
of  TjOuIh  T.  Webb  was  cause<l,  without 
fault  or  negligence  on  bis  part,  by  tbe  neg- 
ligence of  the  engine-driver  or  other  per- 
son In  charge  of  said  freight  train,  and 
that  such  engineeror  other  person  was  at 
the  time  engaged  In  a  separate  and  dis- 
tinct department  of  service  from  that  in 
which  said  deceased  was  engaged,  then 
you  will  find  a  verdict  for  the  plaintiff. " 
We  think  the  Instructions  state  thelaw 
correctly,  and  are  in  conformity  with  the 
rule  laid  down  by  this  court  in  Daniels  v. 
Railway  t  o.,  23  Pac.  Rep.  7fl2.  See,  also. 
Hallway  To.  V.  Rosa.  U2  U.  S.  877,  5  Sop. 
C%.  Rep.  184;  Railway  Co.  t.  Herbert,  116 
U.  S.  642,  6  Snp.  Ct.  Rep.  690.  In  tbe  last 
case  cited.  Justice  FiRLD  says,  (page  653, 
IKiU.  S.,  and  page  6$)6,  6  Sup.  Ct.  Rep.:) 
"The  words,  'same  general  busiuess.'  have 
reference  to  the  general  businesH  of  the  de- 
partment of  service  In  which  the  employe 
Is  engaged,  and  do  not  embrace  business 
of  every  kind  which  may  have  some  rsla- 
tion  to  the  affairs  of  the  employer,  or  even 
be  necessary  for  their  snccessfal  maDttge> 
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ment.  If  any  otber  constrnctloD  were 
adopted,  there  would  be  no  each  tblng  as 
a  separate  department  of  service  in  the 
biiBlness  ot  railroad  companies ;  ror  what- 
ever would  tend  to  aid  in  the  transpurta- 
tlon  of  peraoDs  and  property  would  come 
under  the  designation  of  its  ^neral  busi- 
ness."  We  have  examined  all  the  Inetrue- 
tlons  Klvenand  refused  Incunnectton  with 
the  evidence,  and  find  no  error.  It  is  con- 
tended that  tlie  dnmaffes  are  exceaslve. 
The  deceased  was  28  yean*  old  when  he 
was  liilletl.  H(i  was  In  robtist  health,  was 
Industrious,  and  of  good  habits,  and  was 
receiving  $1.75  per  day  from  the  defend- 
ant. We  cannot  say  that,  under  these 
circumstances,  94.906  Ja  so  excessive  as  to 
Justify  a  reversal  on  that  fcroand.  The 
judgment  ot  the  district  court  1b  affirmed. 

MiNRR  and  Blackburn,  JJ.,  concnr. 

<r  Utah  368) 

Lowe  et  at.  t.  Hardt  et  h1.    Abhton  at  a7. 
T.  Sahu.  Baybould  et  a/,  v.  8amb. 

(Supreme  Court  of  Utah.   April  18, 1891.)* 

LEOtaUTITE  F0WEK3 — CONSOLIDATION  OF  SCHOOL- 

DisTHicTS— Taxatios— Lett. 

1.  By  Act  Le^.  Assem.  Utah  im,}%  100-116, 
the  separate  school -districts  in  Salt  Lake  City 
were  abolished  and  coasolldated  into  one,  and 
their  separate  property  became  the  property  ot 
the  whole  district.  The  value  of  the  property  in 
the  districts  was  unequal,  and  in  some  no  taxes 
were  collected  or  levied  at  the  date  of  coa- 
solidatiou.  An  injunction  was  souglit  by  tax- 
payers In  an  old  district  to  restrain  the  collection 
of  taxes  in  the  new  because  not  uniform.  Held, 
that  the  legislature  had  power  to  abolish  ami 
consolidate  the  districts,  and  to  apporticm  their 
property,  and  the  manner  ot  tbe  avportionment 
was  a  legislative  question,  which  uw  court  can- 
not review. 

2.  The  school  trustees,  havingf  estimated  the 
amount  needed  for  school  purposes,  reported  it 
to  the  tax-payers;  who  thereupon  voted  a  levy 
of  1  per  oenL,  which,  upon  tbe  valuation  for 
that  year,  would  raise  the  sum  required.  The 
cnunty  otQcIala,  however,  extended  the  tax  upon 
the  roll  of  the  following'  year,  thus  raising  thrice 
the  sum  required,  which  would  necessarily  be 
used  lor  school  purposes  outside  of  the  old  dis- 
trict, which  had  Deen  abolished,  and  its  prop- 
erty merged  in  a  new  one.  Held  that,  In  cod< 
struing  Comp.  Iaws  Utah  1888,  «  1918,  provid- 
ing for  the  computation  of  taxes  by  county  offi- 
cials upon  the  assessment  roll,  the  court  would 
Hive  effect  to  the  Intentirai  of  the  tax<payers, 
and,  to  prevent  tnlastlce,  would  require  the  tax 
to  be  collected  upon  the  roll  of  the  year  in  which 
It  was  voted. 

Zane,  C.  J.,  dlBBenting. 

Appeal  from  district  court,  third  dis- 
trict; T.  J.  Anderson,  Justice. 

Stephens  Jt  Schroeder,  for  appellants. 
WHlter  Murpbjr       P.  L.  Wllliama,  lor  re- 

Hpoudents. 

llr.ACKBURN,  J.  Up  to  March  IS,  1890, 
Salt  Lake  City  was  divided  Into  21  school- 
districts,  each  district  taa-vlng  Its  own 
officers  and  the  power  to  levy  taxes  lor 
school  purposes.  The  plaintiffs  are  tax- 
payers of  district  No.  11,  us  it  existed  up 
to  and  prior  to  March  13,1890;  and  the 
trustees  of  said  district  were  authorized 
to  pmvlde  funds  for  the  support  of  public 
schools  In  said  district  under  a  statute 


■BdieaiiiiK  denied  June  2, 1801. 


then  In  force,  aa  fonows:  "All  school 
tazea,  whether  levied  by  trnatees  or  by  u 
special  meeting  called  for  that  purpose 
Shalt  be  computed  from  the  vaiuatiune  oi 
tbe  county  aHseesmeut  roll,  and  shall  be 
levied  during  the  month  ol  April,  18»6. ami 
during  the  month  of  December  of  each 
year  thereafter;  aiwl,  within  ten  days  aft- 
er any  such  meeting  shall  have  been  held, 
the  school  trustees  shall  make  a  certifiecl 
statement  of  the  per  cent,  of  tbe  taxes  so 
levied  to  the  county  clerk, and  to  the  county 
assessor.  The  county  asBPSBorshall  nssesH 
therefor,  at  the  same  time  and  In  the  same 
manner  that  heassesses  for  territorial  and 
county  taxes,  and  be  shall  give  to  district 
school  tax-payers  tbe  same  notices  as  are 
required  by  law  to  be  given  to  tax-payers 
ot  territorial  and  county  taxes."  Section 
1918,  Comp.  Laws  18HS.  It  is  also  provid- 
ed In  section  1915:  "Whenever  it  shall  be 
necessary  to  raise  funds  to  purchase,  re- 
pair, or  furnish  school-houses,  or  for  other 
school  purposes,  an  estimate  of  the  ap- 
proximate cost  thereof  shall  be  made  by 
the  trustees,  and  the  rate  per  cent,  may 
be  fixed  at  any  sum,  not  exceeding  tvu 
per  cent,  per  annum,  as  shall  be  decided 
by  a  majority  vote  of  the  property  tax- 
payers In  said  district  present  at  a  meet- 
ing called  for  that  purpose,  to  be  asHeusefl 
aud  collected  as  a  special  tax  upon  all  tbe 
taxable  property  of  tbe  district. " 

By  tbe  authority  ot  these  statatea,  in 
December,  1889,  the  trustees  ot  said  dis- 
trict, at  a  meeting  called  for  the  purpose, 
estimated  the  needs  of  the  district  for 
school  purposes  for  the  coming  year  to 
be  the  sum  of  f  .5.500,  which  was  received 
by  the  tax-payers  at  the  meeting;  and 
they  estimated  that  1  per  cent,  upon  the 
assessment  value  of  the  property  ot  the 
district  for  1S89  would  raise  the  amount 
necessary,  nnd  voted  the  levy  of  a  tax  of 
1  per  cent.,  and  the  trustees  duly  certified 
tbe  same  to  the  county  clerk  and  the  coun- 
ty assessor.  Tbe  assessor  and  collector 
extended  the  tax  upon  the  asseHsment  roll 
of  18i)0,  Instead  ot  upon  that  ot  1889;  and 
upon  that  roll  the  tax  voted  would 
amount  to  over  1 1 0,000,— vastly  In  excess 
ot  the  amount  needed :  and  thecollector  is 
now  proceeding  to  collect  the  same.  The 
legislature  of  Utah  territory,  at  Its  seRsion 
in  1890,  passed  an  act  abolishing  the  -1 
school-districts  in  Salt  Lake  City,  and 
consolidated  them  all  In  one  district,  and 
provided  that  the  property  of  the  aeveral 
districts  should  belong  to  the  consolidat- 
ed district.  It  also  appears  that  tbe 
property  of  the  districts  la  vastly  unequal, 
and  that  some  ot  them  have  taxes  uncol- 
lected In  large  amounts,  and  manv  of 
them  have  no  taxes  levied,  and  almost  no 
property  of  any  kind.  These  facts  are  al- 
leged in  plaintiffs'  complaint,  and  they 
attk  that  the  collection  of  this  tax  In  dis- 
trict No.  11  be  enjoined,  and  for  gpneral 
relief.  To  the  complaint  the  defendants 
interposed  a  demurrer,  which  was  sus- 
tained, and  the  appellants  appeal,  aud  al- 
lege— 

1.  That  this  tax  Is  void  because  it  oper- 
ntee  so  unequally  In  the  different  parts 
ot  the  city,  aa  the  law  Is  that  all  taxes 
must  be  uniform. 

It  la  conceded  that  the  t^lalatore  taaa 
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HUtborlty  to  ^.bollata  these  districts,  and 
consolidate  theiu  into  one,  and  apportion 
the  property.  How  that  apportion nieot 
should  he  made  Is  a  legislative  question, 
and  not  fortlie  courts;  and,  the  legisla- 
ture having  acted  upon  that  questlou,  It 
Is  presumed  that  It  did  all  that  wait  neces- 
sary, and  the  court  cannot  Interfere. 
Hence  this  contention  Is  untenable. 
Cooley,  Tax'n»  p.  179,  and  fuUowlnflf,  and 
notes. 

2.  It  Is  claimed  by  appellants  that  this 
tax  was  not  fully  levied,  so  as  to  cover 
property  of  the  district,  before  ft  was 
abollBhed.  Thedlstrlct  went  out  of  exist- 
ence the  last  day  of  June,  1890,  and  the  as- 
sesKment  roll  of  that  year  was  completed 
at  that  time,  so  that,  even  If  the  tax  was 
computed  upon  the  assessment  roll  of  that 
year.  It  was  complete,  and  became  a  debt 
due  district  No.  11. 

8.  Appellants  also  contended  that  this 
tax  was  voted  and  levied  upon  the  asHcss- 
raent  roll  of  the  year  1889,  and  not  upon 
that  of  the  year  1890.  We  think  this  con- 
tention is  tenable,  and  should  be  sustained. 
Under  the  statute,  the  trustees  of  the  dis- 
trict made  an  estimate  of  the  funds  need- 
ed for  school  purposes,  and  reported  to  a 
meeting  called  for  that  purpose  that  ^,500 
was  nerded,  and  upon  the  assessment  roll 
of  1S89  the  tax-payers  computed  that  a  1 
per  cent,  levy  would  raise  that  amonnt, 
and  voted  that  levy.  They  wanted  ¥5,500, 
and  they  Intended  to  levy  that  amount, 
and  they  voted  a  levy  of  1  per  cent.,  be- 
cause, computed  on  the  assessment  roll  of 
1R$9,  that  would  raise  the  amount  needed. 
They  had  not  In  mind  the  assessmpnt  roll 
of  1890.  If  that  Intention  can  becarrled  out 
by  areasonableconstructlon  of  thestatute 
authorizing  the  levy,  without  doing  vio- 
lence to  its  wording,  we  think  It  nugbt  to 
be  done.  The  statute  provides  the  levy  Is 
to  be  made  Id  December;  that  the  trus- 
tees are  to  report  the  amount  needed,  and 
the  tax-payers  are  to  vote  the  per  cent, 
necessary  to  raise  that  amount.  In  order 
to  do  that,  the  percent,  to  be  levied  must 
be  ascertained  from  the  asaeHsment  mil  of 
that  year,  not  from  that  of  the  succeeding 

{rear,  for  It  has  not  been  made.  It  seems 
ogleally  conclusive  that  the  extension 
and  collection  of  this  tax  so  levied  should 
be  upon  the  assessment  roll  of  the  year  In 
which  the  tax  Is  levied.  But  the  statutes 
say  "the  collector  shall  collect  this  tax  at 
the  same  time  and  in  the  same  manner, " 
etc.,  "as  the  territorial  and  county  taxes 
are  collected."  And  U  la  said  that  tills 
provision  makes  It  conclusive  that  this 
tax  should  be  computed  upon  the  asseKs* 
ment  roll  of  the  succeeding  jrear.  Collect, 
fng  this  tax  at  the  same  time  can  as  well 
be  done,  computed  upon  the  assessment 
roll  of  1889,  as  upon  that  of  1890,  and  col- 
lecting It  In  the  same  manner  only  has 
reference  to  the  mode  of  collection,  as  by 
d)stralnt,M]lt,  or  the  sale  of  property,  and 
does  not  In  any  way  determine  how  the 
amonnt  of  the  tax  Is  to  be  computed. 
Therefore  no  violence  Is  done  to  the  terms 
of  the  statute,  If  the  amount  of  this  tax 
Is  computed  upon  the  asBesament  roll  of 
1898.  We  think  that  was  the  Intention  of 
the  legislature,  and  certainly  It  was  that 
«l  tbe  -tax-layers.  If  the  amount  of  the 


tax  Is  computed  upon  the  assessment  roll 
of  1890,  the  levy  exceeds  by  911,000  the 
amount  Intended  to  be  voted  by  tbe  tax- 

f layers,  and  makes  tbe  amount  to  be  col- 
acted  over916,000.--a  pretty  large  amount 
tor  oiie  school-district  to  pay.  If  this  dis- 
trict had  not  been  abolished,  this  excess 
of  collection  would  have  been  for  Its  bene- 
fit In  the  future;  but  now,  if  collected.  It 
goes  for  educational  purposes  outside  the 
district  which  pays  It.  Tbis  district  ought 
to  be  protected,  and  courts  ought  to  And 
a  remedy.  The  statute  Is  capable  of  two 
Interpretations,— one  that  the  tax  levied 
should  be  computed,  and  the  amount  as- 
certained to  be  collected,  on  the  assess- 
ment roll  of  1889,  and  the  other  on  the  as- 
sessment roll  of  1890.  One  interpretation 
collects  the  tux  that  was  voted  and  In- 
tended to  be  levied ;  the  other  raises  911,- 
OflO  more  than  was  Intended,  and  comp^ 
this  district  to  pay  over  9II>000moro  than 
was  intended,  and,  under  the  law  as  It 
now  stands,  this  amount  will  go  for  the 
support  of  all  the  schools  of  the  city,  and 
the  tax-payers  of  that  district  will  pay 
that  much  more  than  their  share  of  the 
school  expenses  of  the  city.  Can  any  one 
claim  that  such  was  the  intendon  of  tbe 
legislature?  Courts,  unless  compelled  by 
the  express  wording  of  statutes,  should 
Interpret  them  so  as  to  do  good,  and  not 
evil ;  so  as  to  work  out  equity  and  ]  ustlce, 
and  not  wrong  and  oppression.  We  con- 
clude therefrom  that  It  Is  the  duty  of  the 
collector.  In  collecting  this  tax,  to  com- 
pute the  amonnt  to  be  collected  upon  the 
assessment  roll  of  1889.  Tbis  case  Is  re- 
versed, and  remanded  for  further  pro- 
ceedings In  accordance  with  this  opinion. 

The  same  question  is  involved  In  tbe 
case  of  Ashton  et  al.  v.  Hardy  er,  al.  It  Is 
therefore  reveraed  and  remanded. 

The  same  principles  are  also  In  question 
In  the  case  of  Baybould  et  al.  v.  Hardy  et 
al.  But  the  complaint  does  not  raise  the 
particular  question  upon  whtch  the  for^ 
going  decision  turns.  It  Is  therefore  re- 
versed and  remanded,  with  leave  to  the 
plaintiffs  to  amend  their  complaint. 

MiNBR,  J,  I  concur  In  tbe  result, 
Zask,  C  J.,  dissents. 


(8  Idaho  [Hub.]  73) 

Peopia  ex  nl.  LurcoLirCooirFT  ▼.  George.^ 
(Supreme  Court  of  Idaho.   Jime  S,  1891.) 

GOSSTITDTIOMU.  LaW— LoCATIOIT  Or  GODIITT-SUT 
— DlVUIOX  0»  COITMTT. 

1.  The  act  of  March  8.  1891,  entitled  "An  act 
to  create  and  orj^nize  the  counties  of  Alta  and 
Lincoln,  to  locate  the  county-seats  of  said  coun- 
ties, and  to  apportion  the  debt  ol  Logan  county," 
held  unconstitutional. 

2.  An  act  to  divide  a  oouaty,  and  attach  tho 
part  cut  off  to  another  county,  without  submit- 
ting the  proposition  to  a  vote  of  the  people  in  tbe 
segregated  port.  Is  In  violation  of  section  8|  art 
IS,  of  tbe  constitution. 

ScLuvAN,  C.  J.,  dissenting. 

{Syllabus  by  the  Court.) 

Application  for  maBdamna. 
I^yttletott   Price,  Georgt  J#.  Parvons. 
TezAtf  Angel,  N.  ii.  iSiiicfr,-and  Qeorg^B. 
^Petition  fbr  rehearing  pending; 
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KobertP,  Atty.  Gen.,  for  rdator.  8,  B. 
Kingsbury,  Arthur  Browu,  and  It.  Z. 
Johuson,  (or  dereudant. 

Morgan,  J.  On  the  3d  of  March,  1891, 
tDe  le{£itilature  passed  an  act  entitled  "An 
act  to  create  at^d  organize  the  counties  ot 
Altn  and  Iiiacoln,  to  locate  the  county 
Beats  of  aald  counties,  and  to  apportion 
the  debt  ol  Lot;an  county. "  The  flrat  nec- 
tion  establisheH  the  county  ot  Alia,  com- 
posed of  the  territory  of  Alturas  county 
as  it  then  existed  and  about  half  of  the 
contlgnous  territory  of  Logan.  Section  2 
cstabllahea  the  county  of  Lincoln  from  the 
residue  of  the  territory  theretofore  belong- 
ing to  Loffan.  Section  8  makes  Halley, 
then  tlie  eoanty^eat  of  Alturas  couuty, 
the  county-aeat  of  Alta  county.  Section  4 
makes  Shoshone  tlie  coanty'Seat  of  Lin- 
coln county.  SoctioD  &  authorizes  the 
governor  to  appoint  the  county  officers 
ot  the  two  counties  thusestabllsbed.  Sec- 
tion 6  provides  that  all  the  county  rec- 
ords, boobs,  inouey,  office  furniture  and 
flxtureo,  and  all  other  personal  property 
beloDshiK  to  Logan  county,  and  ail  real 
estate  situate  In  the  county  of  Lincoln, 
thus  organized,  before  belonging  to  Lo< 
gan  county,  shall  become  the  property  of 
Lincoln  county,  and  that  the  commibHion- 
ers  of  Lincoln  county  shall  within  30  days 
cause  all  records,  books,  funda,  and  other 
personal  property  ot  aald  Lugan  county 
to  be  transferred  to  Shoshone.  Sectioo 
7  provides  that  all  public  buildings,  i-ec- 
ords,  books,  furniture,  money,  real  estate, 
and  personal  property  theretofore  belong- 
ing to  Alturaa  county,  shall  become  the 
property  of  Alta  county.  Section  9  pro- 
rides  that  all  the  indebtedueas  of  Logan 
county  shall  be  assumed  and  paid  by 
Lincoln  county,  and  that  all  the  Indebted- 
ness of  Alturas  county  shall  be  assumed  and 
paid  by  Alta  county.  Under  and  by  virtue 
ot  this  act  the  commissioners  of  Ltncolu 
county  demanded  the  said  hooks,  records, 
and  personal  property  then  in  tliecustody 
of  Wesley  B.  George,  the  duly  elected  and 
qualified  clerk  of  the  district  court,  and 
ex  oScto  auditor  and  recorder  of  Logan 
county,  which  being  refused,  the  county 
of  Lincoln,  on  the  17th  day  of  April,  1891, 
filed  its  petition  In  this  court  for  a  writ  ot 
mandate  to  compel  said  George  to  deliver 
said  property  to  Lincoln  county.  On  the 
same  day  the  said  George  filed  his  demur- 
rer to  said  petition,  and  alleges  that  it 
does  not  state  factssufflclent  toconstitnte 
a  cause  of  actinu.  The  issue  thus  formed 
raises  the  question  as  to  the  constitution* 
ality  of  the  act  of  March  3,  1891. 

Considerable  of  the  argument  ot  the 
ranee  related  to  the  question  as  to  wheth- 
er the  counties*  as  recognized  by  the  con- 
stitution in  section  1.  art.  18,  as  they 
then  existed,  could  be  abolished  by  act 
of  the  legislature.  Tn  the  view  I  take  of 
the  cuuHe  it  is  not  necessary  to  determine 
this  question.  It  will  also  be  apparent 
that  it  la  not  necessary  to  decide  the  ques- 
tion as  to  whether  defendant,  George, 
being  duly  elected  !□  pursuance  of  the  pro- 
visions of  the  constitution.  Is  snch  a  con- 
stltntlonal  officer  that  he  cannoc  be  de- 
prived of  his  office  by  an  act  of  the  leglsla- 
tare.  The  question  that  must  determine 


this  case  Is,  can  a  portion  ot  the  territory 
of  one  county  be  cut  off  and  attached  to 
another  without  a  vote  of  the  people,  re- 
siding in  the  segregated  portion,  consent- 
ing thereto,  in  the  manner  adopted  in  this 
act?  The  first  paragraph  of  sections  ot 
article  IS  of  the  constitution  Is  as  follows: 
"JS'o  county  shall  be  divided  unless  a  ma- 
jority of  the  qualified  electors  of  the  terri- 
tory proposed  to  be  cut  off,  voting  on  the 
proposition  at  a  general  electiim,  shall 
vote  In  favor  of  such  dlvialon:  provided, 
that  this  section  aiiall  not  apply  to  the 
creation  ol  new  counties."  What  is  the 
evident  Intent  ofthooct  under  considera- 
tion? What  was  the  object  toheeflect- 
ed?  What  la  the  result  accompllHtaed? 
The  object  was  oot,  certainly,  to  change 
the  names  ot  the  two  counties.  If  that 
bad  been  desired  It  could  have  been  effect- 
ed by  a  direct  act  for  that  purpose,  ua  the 
constitution  does  not  forbid  It,  and  the 
act  says  nothing  about  changing  the 
names  ot  the  counties  of  Logan  and  Al- 
turas. It  could  not  have  been  desired  to 
abolish  the  counties  of  Alturas  and  Lo- 
gan. Nothing  Is  said  in  the  act  abunt 
abolishing  the  counties,  and  they  do  not 
seem  to  be  abolished.  The  same  terri- 
tory that  before  the  paBstige  ot  the  act 
constituted  the  counties  ot  Alturaa  and 
Logan,  under  this  act  conatltutea  the 
counties  of  Alta  and  Lincoln.  No  new 
territory  la  added  to  them ;  none  Is  taken 
away;  but  the  larger  half  of  the  county 
of  Logan  Is  cut  olt,  and  attached  to  ttae 
county  of  Alturas,  and  the  names  ot  the 
two  counties  changed.  There  were  two 
counties  before;  there  are  but  two  now. 
It  is  evident  that  the  whole  intent  and 
object  of  the  act  was  to  cut  this  body  of 
territory  from  the  c^junty  ot  Logan,  and 
attach  It  to  the  county  ut  Alturas.  In 
fact,  I  understand  the  counsel  did  not 
deny  that  this  was  the  sole  object.  But 
tliG  constitution  says  this  cannot  be  done 
except  by  a  vote  of  the  people.  The  legis- 
lature cannot  do  Indirectly  what  it  can- 
not do  directly.  People  v.  Marshall,  12 
1)1.891:  Craig  v.  State,  4  Pet.  410.  Says 
the  court  in  the  case  first  above  men- 
tioned: "Xo  means  can  be  constitutional 
which  effect  an  unconstitutional  object. 
While  we  would  not  extend  the  prohibi- 
tions of  the  constitution  so  as  to  embrace 
measures  and  objects  not  manifestly  and 
clearly  within  the  design  of  Its  tramers, 
yet,  where  that  la  undeniably  ttae  case, 
then  by  no  means  whatever  should  it  oe 
allowed  to  be  evaded."  See,  alao,  Kock 
Island  Co.  v.  Sage,  S8  111.589;  Go tc her  v. 
Burrows,  9  Humph.  589.  It  Is  the  duty  ol 
the  court  to  give  both  the  statute  aod  the 
constitution  such  construction  as  will  give 
effect  to  both,  unless  the  statute  is  so 
clearly  repugnant  to  the  constitution  as 
to  admit  of  no  other  reasonable  construc- 
tion. Doan  V.  Board,  (Idaho,)  28  Pae. 
Rep.  167,  and  cases  there  cited.  Suppose 
the  court  should  hold  that  this  provision 
of  the  constitution  could  t>e  evaded  In  ths 
manner  adopted  by  this  act,  then  soccea- 
sive  legislatures  could  go  on  and  aerera 
portion  ot  the  territory  ot  one  county  and 
attach  it  to  another  In  every  part  ol  the 
state,  and  continue  the  work  indefinitely, 
without  the  vote  ol  ttae  peopleln  any  caae. 
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It  will  be  seen  that  It  wooM  render  this 
proTlBlon  of  the  couBtltottun  of  do  effect 
whatever,  as  the  leglHlatare  and  the  vonrt 
wonld  have  clearly  pointed  ont  a  method 
by  which  it  might  be  evaded.  I  think  the 
creation  of  a  new  county  under  the  pro- 
vl8o  In  thlfl  Bectlon  must  be  held  tu  be  the 
creation  of  an  additional  connty,  which 
the  leKislatnre  may  do  ont  of  any  terri' 
tory  It  may  see  fit,  and  without  a  vote  of 
thepeople.  TheconBtittitlon  le  thefanda- 
meatallaw  of  the  state;  muet  control  all 
brauchee  of  the  government.  No  evasion, 
however  epeclous,  can  be  permitted.  No 
amount  of  circumlocution  can  divide  a 
county,  and  attach  the  part  cut  off  to 
another,  without  compliance  with  section 
S,by  submitting  the  proposltlun  to  a  vote 
of  the  people.  We  are  not  iiermltted  to 
consider  theapparentnecesslty  of  the  case, 
nor  the  injuetlce  under  which  any  oonnty 
may  be  laboring.  Wrongs,  If  they  exist, 
can  only  be  righted  by  constitutional 
means.  We  can  only  say  thus  It  Is  writ- 
ten In  Che  constitution.  To  cut  oO  a  por- 
tion of  any  county,  and  attach  tite  part 
thus  detached  to  another  connty.  without 
a  vote  of  the  people  in  the  Hegregated 
part,  would  be  In  direct  violation  of  the 
clause  referred  to,  and  therefore  void. 
Tht!  Importance  of  the  caaee  and  the  abili- 
ty of  the  counsel  engaged  has  Induced  us 
to  examine  the  cases  cited  with  more  than 
ordinary  care,  but  we  have  not  been  able 
to  arrive  at  a  different  conclusion.  The 
writ  of  mandate  Is  denied,  with  judgment 
for  eoats  wainst  the  relator,  and  eseeu- 
tion  may  issue  therefor. 

Huaxow,    J.,   {concurrinff.)     I  approach 

the  consideration  of  this  case  with  a  full 
recognition  of  the  fact  that,  when  called 
upon  to  pass  upon  the  validity  of  an  act 
of  a  co-ordinate  branch  of  the  govern- 
ment, courts  have  a  delicate  duty  to  per^ 
form,  bat  It  Is  a  duty  the  obligation  of 
which  must  not  be  evadcl  or  shrunk 
fi-om.  I  recognise  further  the  potency  of 
the  rule  which  requires  that,  before  pro. 
nouncing  an  act  of  the  legislature  Invalid, 
the  court  should  be  folly  satl^aed  that 
BDch  act  Is  eleariy  repugnant  to  some 
provision  of  the  orgnnlc  law  of  the  state. 
In  this  view  let  us  consider  the  questions 
involved  in  this  case.  t:tection  1.  art.  18, 
tit.  "County  Organisation,"  of  the  consti- 
tution of  Idaho,  reads  as  follows:  "The 
several  counties  of  the  territory  of  Ida- 
bo,  as  they  now  exist,  are  hereby  recog- 
nised as  legal  subdlvIsionB  of  this  state." 
Section  S  of  said  article  Is  as  follows- 
"No  county-seat  shall  be  removed  unless 
upon  petition  of  a  majority  of  the  qunlifled 
electoi-s  of  the  county,  and  unless  two- 
thirds  of  the  qualified  elcctorsof  the  coun- 
ty voting  on  the  proposition  at  a  general 
election,  shall  vote  In  favor  of  such  re- 
moval. A  proposition  of  ramoval  of  the 
connty-seat  shall  not  be  submitted  In  the 
same  county  more  than  once  In  six  years, 
except  as  provided  by  existing  laws.  No 
person  shall  vote  at  any  connty-seat  elec- 
tion who  has  not  resided  in  the  county  bIx 
months,  and  In  the  precinct  ninety  days." 
Section  8  of  said  article  18  Is  as  follows: 
**No  county  shall  be  divided  unless  a  ma- 
jority of  the  qualified  electors  of  the  terri- 


tory )>ropoBed  to  be  cut  off,  voting  on  the 
proposition  at  a  general  election,  shall 
vote  in  favor  of  such  division:  provided, 
that  this  section  shall  not  apply  to  the 
creation  of  new  counties.  No  person  shall 
vote  at  such  election  who  has  not  been 
ninety  days  a  resident  of  the  territory 
proposed  to  be  annexed.  When  any  part 
of  a  county  is  stricken  off  and  attached 
to  another  connty,  tlie  part  stricken  oft 
shall  be  held  to  pay  Its  relative  propor- 
tion of  all  exlstinar  liabilities  of  the  county 
from  which  It  Is  taken. "  Bectlon  4  of  the 
same  article  reads:  "  No  county  shall  be 
established  which  shall  reduce  any  county 
to  anareaof  lese.thanfonr  hundred  square 
mites,  nor  shall  a  new  county  t>e  formed 
containing  an  area  of  less  than  four  hun- 
dred square  miles."  On  tbe  3d  day  of 
March,  1891,  the  legislature  of  the  state  of 
Idaho  enacted  a  law  entitled  "An  act  to 
create  and  organize  the  counties  of  Alta 
and  lilncoln,  and  to  locate  the  county- 
seats  of  said  counties,  and  to  apportion 
the  debt  of  liOgan  county."  Tbesole  pur- 
pose and  effect  of  this  act  was  tu  segre- 
gate or  strike  off  from  Logan  connty  near- 
ly one-half  Its  territorial  area,  and  attach 
the  part  so  stricken  off  to  Alturas  county, 
and  to  change  the  name  of  Alturas  to  Al- 
ta, and  that  of  Logan  to  Lincoln.  The 
provision  tor  the  apportionment  of  the 
debt  of  Logan  county  was  a  neceeeary  se- 
quence. Was  this  act.  so  passed,  repug- 
nant to  the  provisions  of  tbe  constltutloa 
of  tbe  state  above  quoted,  or  to  any  of 
them?  We  must  take  this  constitution  as 
we  And  it,  as  it  is  presented  to  us  by  its 
makeiK,—- the  people  It  Is  not  within  the 
purview  of  onr  authority  or  the  limits  of 
our  Jurisdiction  to  bate,  or  set  aside,  or 
treat  as  naught,  any  Jot  or  tittle  thereof, 
and  "no  accepted  canon  of  constractlon 
can  Justify  US  In  adding  to  the  constitu- 
tion qualifying  words  of  our  own,  sng' 
geeteii  only  by  outside  considerations, 
which  may  or  may  not  have  been  of 
weight  with  the  convention  In  framing. or 
the  people  in  adopting,  that  Instrument. " 
Cooley,  CouBt  Llm.  Provisions  similar  to 
those  abova  cited  from  the  aonstltuUon  of 
Idaho,  are  found  In  many  of  the  con<itltu- 
tlons  of  other  states,  and  there  has  been 
no  more  disturblug  element  In  the  legtsla 
tlon  and  litigation  in  many  of  tbe  states 
than  that  which  arises  from  the  organlxa- 
tlon  of  counties,  and  tbe  location  and 
changing  of  county-seats,  and  the  chang- 
ing of  county  boundaries.  The  elements 
of  greed  and  selMntertMt  enter  so  largely 
Into  the  consideration  and  dlscusBlon  of 
these  questions  that  men  have  been  prone, 
as  shown  in  the  history  of  several  of  the 
western  states,  not  only  to  override  con- 
stitutional provisions,  but  to  set  aside  all 
legal  restraints,  and  resort  to  brute  force, 
to  carry  out  tb^r  purposes  In  this  direc- 
tion. Idaho,  while  a  territory,  had  some 
experience  In  this  sort  of  legislation,  of 
which,  doubtless,  the  framers  of  ourcon* 
sltation  were  not  unmindful;  hence  we 
find  in  our  constitution  a  provision  un- 
known to  that  o[  the  older  states,  and 
which  can  only  be  found  in  the  constltu- 
tlouH  of  nine  states  of  tbe  Union,  to-wlt. 
Mlsaonrl,  California.  Colorado,  N.  Dakota, 
S.  Dakota,  Washington*  Montana*  Texas, 
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and  Idaho,  tu-wtt,  section  1  of  article  18. 
The  first  appearance  oT  this  provision  we 
Hnd  in  tlie  conatitutlon  of  Mluoouri  adopt- 
ed in  1875.  We  are  not  at  liberty  to  ignore 
or  treat  as  meaningless  this  provision  ot 
the  eoDBtitutlon  more  than  we  could  any 
other.  Its  lucorporatlon  Into  the  organic 
law  by  the  makers  thereof  was  Tor  a  pur- 
pose. DoubttesB  they  mean  what  tlie  lun- 
truage  of  the  section  plainly  expresses, — 
that  the  existing  county  oi'ganizations 
Bhould  remain  as  such,  sublect  only  to 
such  change  as  was  permitted  by  the  con- 
Htltutlon  A  careful  examluatlfm  ot  the 
authorities  will  fall  to  show  a  single  case 
in  which  the  right  of  tlie  legislatare  to 
abolish  n  county  has  been  recognized  In 
uny  state  whose  constitution  contained  a 
provision  like  that  of  section  1  of  article 
is  of  the  Idaho  constitution.  The  judges 
of  the  supreme  court  u(  the  state  of  Mis- 
souri (55  Mo.  295)  did  hold  that  ''countieH 
are  HabdiTialonH  of  the  state  for  govern' 
mental  purposes,  and  there  can  be  no 
doubt  about  the  constitutional  power  of 
the  general  assembly  to  create,  alter, 
abolish,  and  regulate  them  as  expediency 
may  demand,  so  that  no  vested  rights  are 
interfered  with."  This  opinion  was  ren- 
dered in  1873,  and  it  is  algnlicant  that  iu 
the  constitution  adopted  l)y  the  people  of 
Missouri  ill  1H75.  the  following  provision 
appears  for  the  first  time  in  the  organic 
law  of  that  state:  Section  1,  art.  9.  "The 
several  countieu  of  this  state,  as  they  ex • 
iRt.  are  hereby  recognized  as  legal  subdi- 
visions of  the  state. "  I  have  been  unable 
to  Bad  a  single  case  in  any  uf  the  states, 
whose  constituttons  contain  this  provis- 
ion, where  the  legislative  right  to  abolish 
a  uounty  has  been  upheld  by  the  courts. 
The  contention  of  the  plaintiff  would 
make  tblK  provision  of  our  cunstitutlou  a 
mei"fi  "oyez"  clause,  having  no  purpose  or 
intention,  save  to  give  utterance  to  a  sell- 
evident  (act.  I  dare  not  so  mock  the  wis- 
dom ot  the  makers  ot  our  constitution.  It 
may  be  conceded  as  elementary  that  the 
legislature  has  entire  control  of  the  ques- 
tions of  county  organizations  and  county 
boundaries,  except  whei*e  limited  by  the 
InhlbitionB  ot  the  conHtitutiun;  but  the 
plaintitf  contends  that  there  are  no  Inhibi- 
tions upon  the  power  and  authority  of 
the  legislature  in  this  matter  contained 
in  the  constitution;  tliat  the  first  clause 
in  section  8  of  urticlelS:  "Nocounty  sbtill 
be  divided  unless  a  inalority  of  the  quali- 
fied electors  of  the  territory  proposed  to 
tie  cut  off,  voting  on  the  proposition  at  a 
general  election,  shall  vote  in  favor  of  such 
division,"— isrendered  null  and  void  by  the 
proviso  "  that  this  aection  shall  uot  apply 
to  the  creation  ol  new  counties."  With- 
out doubt  this  section  Is  unhapfjHy  con- 
structed. Strictly  read,  the  proviso  would 
apply  to  the  whole  of  secttcm  3.  and  yet 
the  legislature  did  nut  so  construe  it.  for 
they  made  provision  in  the  act  uu'^er  cun- 
sideratlon  for  the  apporMoument  of  the 
debt  of  Logan  county,  as  required  by  the 
closing  paragraph  of  section  3.  .Surely  it 
would  require  most  cogent  reasoning  to 
induce  any  court  to  urbltrarily  set  asliie 
a  provision  ot  the  constitution  so  plainly 
and  uneqnivocally  expressed,  and  which 
is  palpably  Intended  to  reserve  to  the  peo- 


ple so  valuable  and  important  a  right  as 
that  of  having  a  voice  In  the  decision  ot  a 
question  In  which  they  are  the  parties 
most  interested.  I  cannot  believe  that  it 
was  the  purpose  ot  the  makers  of  our  con- 
stitution to  thus  "palter  in  &  double 
sense"  with  the  people  whom  they  were 
representing,  to  so  "keep  the  word  of 
promise  to  theirear8,and  break  it  to  tbeii 
hopes."  The  constitution  distinctly  pro- 
claims that  "no  county  shall  be  divided 
unless  a  majority  ol  the  qualified  electors 
of  the  territory  proposed  to  be  cut  off, 
voting  on  the  proposition  at  a  general 
election,  shall  vote  In  favor  ol  b<icIj  divis- 
ion." There  is  nothing  eqaivocal,  noth- 
ing ambiguous.  In  this  language.  The 
limitation  upon  the  legislative  power  is 
direct,  palpable,  and  imperative.  The  ob- 
vious Intent,  purpose,  and  effect  of  the  act 
In  question  was  to  cut  off  or  segregate  a 
portiou  of  LiOgan  county,  and  attach  the 
same  to  Alturas  county.  Not  (or  the  pur- 
poseol  creating  a  new  county  in  the  sense 
that  term  is  evidently  used  In  section  3; 
but  solely,  entirely,  and  exclusively  for  the 
pnr[iose  of  enlui^iug  the  area  ol  Alturus 
county.  That  this  was  the  sole  purpose 
ot  the  act  Is  so  plain  "  that  he  who  runK 
may  read."  The  changing  of  names  o( 
the  two  counties  from  Alturas  to  Alta, 
and  from  Logan  to  Lincoln,  was  but  ii 
weak  invention,  ot  no  mure  operative* 
force  than  Faulconbridge's  boast:  ".4.nd 
if  his  name  be  George  I'll  cHl  >iim  Peter." 
The  makers  of  the  constitution  recitgnixed 
the  doctrine  that  even  l(H*al  governments, 
"long  established,  should  not  be  changed 
for  light  and  transient  causes, "  or  be  left 
entirely  to  the  caprice  ot  legislative  bod- 
ies, to  the  exclusion  ot  the  rights.  Inter- 
ests, and  wishes  ot  the  people  who  are 
most  interested  therein.  But  we  are  told 
that  this  view  does  away  entirely  with 
the  powers  ot  the  legislature,  clearly  al- 
lowed by  the  constitution  to  form  new 
i.-ounties.  A  mere  glance  at  the  map  of 
Idaho  will  furnish  a  complete  answer  to 
this  objection.  A  very  wilderness  o[  new 
counties  can  be  (ormed  out  of  the  urea  of 
this  state  without  the  sliglitest  impinge- 
ment of  any  of  the  provisions  of  the  con- 
stitution. But  If  the  contention  of  thu 
plaintiff  la  to  obtain,  the  whole  internal 
structure  of  the  state,  both  terrlt<irial 
ami  political,  w^IH  be  left  to  themutatious 
whims  of  each  succeeding  legislative  as- 
sembly, and  the  protective  provisions  of 
the  fundamental  law  will  stand,  "like 
counters  in  a  barber's  shop,  aa  much  tor 
mock  as  mark;"  and  gerrymandering  will 
assume  the  position  of  an  exact  science. 

No  better  role,  It  seems  to  me,  can  be 
found  for  the  guidance  of  courts  In  the  de- 
cision of  thesecases,  than  that  expressed  by 
Chief  Justice  Bkoxson  in  Oakley  v.  Aspiii- 
wall,  3  N.  Y.  547.  Bays  that  learned  jurist 
In  his  opinion  In  that  case:  "It  is  highly 
probable  that  Inconveniences  will  result 
from  following  the  constitution  as  It  Is 
written.  But  that  consideration  can  have 
no  foi*ce  with  me.  It  is  not  for  us.  but 
those  who  made  tlie  inKtruiutnt.  to  sup- 
ply Its  defects.  If  the  lejjisluture  or  the 
courts  may  take  that  office  upon  them- 
selves, or  it,  under  color  ot  construction, 
ur  upon  any  other  specious  ground,  they 


Digitized  by  Google 


Idaho.) 


FEOFUS  «.  GEOBOE. 


967 


maj  depart  from  that  Wbtcb  la  plalDlj 
dared,  the  people  may  well  denpalr  ot  ever 
belDK  able  to  set  any  bonndary  to  the 
powers  of  the  gorernment.  Written  con- 
stltatlouB  will  be  more  than  aeelewi.  Be- 
lieving, as  1  do,  that  the  succees  of  tree  In- 
stitutiona  depends  upon  a  rigid  adherence 
to  the  fundamental  law,  1  have  never 
yielded  to  eonsideratlooa  o(  ezpedleney  In 
expounding  It.  There  la  always  some 
planslble  reason  tor  latitudinarian  con- 
stractlona  which  are  resorted  to  for  the 
parpoee  of  acquiring  power;  some  evil  to 
be  avoided,  or  some  good  to  be  attained 
by  pushing  the  powers  ot  the  government 
beyond  tbeir  legitimate  boundary.  It  is 
by  ylrtdtng  to  such  infiuenee  that  const!- 
tutlona  are  gradually  undermined,  and 
finally  overthrown.  My  rule  has  ever 
been  to  follow  the  tandamental  law  aa  it 
Is  written,  regardless  of  consequences.  It 
the  law  does  not  work  well,  the  people 
can  amend  it;  and  Inconveniences  can  be 
borne  long  enough  to  await  that  prtMeea. 
But  If  the  legislature  or  the  coarta  nnder- 
take  to  cure  detects  by  forced  and  unnat- 
ural eonstructtons,  they  Inflict  a  wound 
upon  the  constitution  which  nothing  can 
beal.  One  step  taken  by  the  iRgtslatare 
or  the  judiciary  In  enlarging  the  powers  ot 
the  government  opens  the  door  for  anoth- 
er, which  win  be  sure  to  follow;  and  su 
the  process  goes  on  until  all  respect  tor 
the  fundamental  law  la  lost,  and  the  pow- 
ers of  the  government  are  Just  what  those 
in  authority  please  to  call  them."  Says 
Judge  OooJey, in  bis  work  on  Constltational 
LJniitationB,(6th  Ed.)  p.  86.  note,"  Weagree 
with  the  snpreme  court  of  Indiana,  CGreen- 
c-astle  Tp.  V.  Black,  6  Ind.  657,  666,)  that 
In  construing  constltuttons  courts  have 
nothing  to  do  with  the  argument  ab  iU' 
r.ouYeuienti,  and  should  not  bend  the  con- 
r^titntlon  to  suit  the  law  ot  the  hour." 
What  was  intended  to  be  done,  what  was 
<1one,  by  thn  passage  ot  the  act  under  con- 
Hideratlon?  Wasany  new  county  formed? 
The  proposition  Is  absurd ;  the  position  Is 
untenable.  Th«  simply  enlanelng  the  area 
of  one  county  by  appropriating  a  portion 
of  an  adjoining  county  cannot,  It  seems 
to  me.  be  seriously  claimed  to  be  the  or- 
ganization ot  a  cew  county,  even  If  the 
ceremony  of  rechrfstenini?  of  both  couaties 
Is  resorted  to.  It  Is  suggestive  ol  the  view 
whleh  the  legislature  had  of  the  meaning 
of  the  provisions  ot  section  8.  art.  18,  of 
the  constitution,  that  at  the  same  session 
at  which  the  act  under  consideration  was 
passed  the  same  body  enacted  a  law  divid- 
ing the  county  of  Ada,  and  erecting  from 
thti  part  segregated  an  entirety  new  county 
to  be  called  "Canyon  County,"  and  sub- 
mitting the  adoption  thereof  to  a  vote  of 
the  people  of  the  segregated  territory. 
What  rights  have  the  people  of  Ada  coun- 
ty, under  the  constitution,  which  are  not 
shared  equally  by  the  people  of  Lognn 
county?  Is  the  constitution  to  receive 
one  construction  In  behalf  of  the  people  of 
one  county.and  an  entirely  different  Inter- 
pretation when  the  rights  and  Interests  ol 
the  peopleof  anotberconnty  are  Involved? 
la  not  this,  in  the  language  of  the  supreme 
eonrt  ol  Indiana,  above  cited,  "bending 
the  constltutiou  lo  suit  the  law  of  the 
hour?"  The  proposition  ot  connsid  that 


the  provMons  of  the  constitution  are  only 
applicable  when  In  the  Judgment  ol  the 
legislature  It  la  expedient  to  make  them 
so,  Is  something  more  than  startling,  It  Is 
"monstrous  and  heretical."  We  can  find 
no  authority  in  support  ot  such  a  view. 
There  would  be  little  use  for  written  con- 
Htitutlons  U  such  a  rule  could  obtain. 
Constitutional  prorlaiona  cannot  be  re- 
ganled  as  directory  merely,  to  be  ob«yed 
or  not,  within  the  discretion  of  either  or 
all  of  the  departments  of  government. 
Hunt  V.  State,  (Tex.)  8  S.  W.  Rep.  288.  A 
strained  construction  or  astute  interpre- 
tation la  not  to  be  given  to  relieve  against 
local  or  Individual  hardships.  Law  v. 
People,  87  IU.886.  WhUe  It  la  true  that 
the  coDstltatlons  ot  very  many  ol  the 
states  contain  clauses  similar  to  section  4, 
art.  18,  of  the  Idaho  constitution,  it  is 
equally  true  that  only  In  the  constitutions 
of  the  nine  states  above  mentioned  will  a 
provision  similar  to  that  of  section  1  ot 
article  IS  ot  the  Idaho  constitution  be 
found;  and  I  have  been  unable  to  find  a 
single  ease  In  any  of  those  nine  atatea 
where  the  anthortty  of  the  legislature  to 
abolish  existing  counties  has  been  sus- 
tained. 

The  case  of  State  v.  Larrabee,  1  Wis. 
200,  is  not  In  point.  Section  7,  art.  13.  ot 
the  constitution  of  Wisconsin  provided 
that  **  no  county  with  an  area  ol  nine  hun- 
dred square  miles  or  less  shall  be  divided* 
or  have  any  part  stricken tberdrom,  with- 
out submitting  the  question  to  a  vote  ol 
the  people  ot  the  county,  nor  unless  a  ma- 
jority of  all  the  legal  voters  ot  the  county 
voting  on  the  question  shall  vote  for  the 
same."  Washington  county  contained 
less  than  000  square  miles  excluslveof  that 
part  ot  Lake  Michigan  within  Its  bonnd- 
eries.  It  was  claimed  that  so  much  ot 
Washington  county  as  was  covered  by 
Lake  Michigan  should  not  be  included  in 
estimating  its  area;  and  that  therefore 
the  act  of  the  l^islature  segregnting  a 
portion  of  said  county,  and  erecting  the 
county  Osaukee  from  the  territory  so  tak- 
en off.  was  In  violation  of  said  section  7, 
art.  13  ot  the  cuustltutlon.  The  court 
held  that  in  estimating  the  area  of  Wash- 
ington county  the  portion  covered  by 
Lake  Michigan  should  be  tocluded,  and 
this  took  It  out  of  the  provisions  ot  said 
section  7,  art.  18.  The  other  question  de- 
cided by  the  court  In  that  case,  touching 
the  effect  ot  the  segregation  and  organi- 
sation of  the  new  county  upon  the  couu- 
ty-83at.  has  no  applicability  here.  The 
case  ot  Attorney  General  v.  Fltzpatrlek,  3 
Wis.  542,  is  only  another  phase  of  the 
same  question,  arising  under  the  same 
act,  and  upon  the  same  facta.  The  other 
authorities  cited  by  counsel  fur  plaintiff 
in  support  of  the  proposition  that  the  leg- 
islature Is  supreme  in  the  matter  of  creat- 
ing or  ahollahing  counties,  being  all  de- 
cisions from  states  whose  constitutions 
have  no  provision  In  itlniHItude  with  sec- 
tion I,  art.  IS,  ot  our  constitution,  cannot 
be  considered  of  weight  herein.  It  seems 
to  me  that  the  language  ot  Judge  Qktqv 
in  People  v.  Marshall,  12  111.  396,  Is  pecul- 
iarly applicable  to  this  case.  Says  that 
learned  Judge,  in  the  closing  part  of  hia 
opinion:  "There  la,  no  doubt  a  certain 
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degree  of  plausibility  In  the  coarae  of  ai^ 
gnraeot  by  wblcb  this  law  i«  attempted  to 
be  sustulned.  It  U  truly  eald  that  tbe 
conBtttDtlon  tBa  restraint  upon  lefflBlatire 
powers,  and  there  la  no  doubt  but  tbla 
law  might  be  passed  onleea  prohibited  by 
the  cunstttution.  From  this  It  te  anened 
that,  as  tbere  is  no  express  prohibition 
to  abolish  counties,  it  is  within  the  power 
of  the  ieglBlatnre  to  do  BO,  and  from  ne- 
cessity there  must  be  anttaorlty  to  organlie 
the  disorganized  territory.  Bat  this  rea- 
soning is  more  specious  than  aouml.  As 
we  have  before  seen,  it  leada  Inevitably  to 
the  overthrow  of  the  paramonnt  law  of 
the  state.  No  means  can  be  constitution- 
al which  effect  an  anconstltutlonui  ob. 
Ject.  While  we  would  not  extend  the 
prohibitions  of  tbe  constitution,  so  as  to 
embrace  measnrea  and  objects  not  mani- 
festly and  clearly  within  the  design  of  Ite 
tramere,  yet  where  that  Is  undeniably  tbe 
case,  then  by  no  means  whatever  should 
it  be  allowed  to  be  evaded."  Suppose 
tbe  legislature  of  Idaho,  In  their  wisdom, 
had.  In  the  language  of  counsel,  de<dded 
that  It  was  to  the  advantage  of  tbe  peo- 
ple inhabiting  that  portion  o£  the  state  of 
Idaho  now  known  and  designated  as  Ada 
coontr,  to  have  that  county  abolished, 
and  the  territory  of  which  it  is  composed 
attached  to  Washington  county,  and 
shonM  enact  a  law  to  that  effect,  without 
submitting  the  question  to  a  vote  of  the 
people  to  be  aifected  thereby,  can  it  be  se- 
riously contended  that  such  an  act  would 
be  constitutional  f  Or  suppose  a  legisla- 
ture of  Idaho,  not  actuated  or  prompted 
thereto  by  wisdom,  or  any  principle  of 
ligbteoueness  or  Justice,  but  "moved  and 
instigated  by  the  devil,"  aa  It  Is  said  the 
tesrislatures  of  other  states  sometimes  are, 
should  "decide  It  la  to  the  advantage"  of 
the  people  inhabiting  that  portion  of  Ada 
county  lying;  north  of  Main  street  In  Boise 
Caty,  that  such  territory  should  be  at- 
tached to  Boise  county,  and  should  pass 
an  act  to  that  effect,  without  submitting 
it  to  a  vote  of  the  people  to  be  directly 
affected  thereby,  will  It  be  claimed  for  a 
moment  that  such  a  law  could  be  sus- 
tained as  constitutional?  And  yet  all 
these  consequences  are  Involved  In  the  ac- 
ceptance of  the  contention  of  the  plaintiff. 
Say  the  supreme  court  of  Tennessee  in 
James  Co.  v.  Hamilton  Co..  14  S.  W.  Rep. 
BOl :  "A  county  Is  a  government  within  a 
government,  and  Its  voters  must  be  con- 
sulted in  ail  matters  pertaining  to  It.  It 
is  not  created,  nor  can  it  be  destroyed,  by 
an  arbitrary  legislative  breatb.  The 
county  was  made  at  the  Inatance  of  the 
people  and  for  Its  people,  and  can  be 
changed  or  abnliahed  only,  when  at  all, 
by  their  consent.  If  tbe  leplslaturc  may 
dissolve  one  county  and  divide  It  out 
among  Its  neighbors,  It  may  abolish  all, 
and  destroythe  state;"  and  It  mnst  be  re- 
membered that  tbe  state  conatltutlon  of 
Tennessee  ontains  no  such  provision  as 
section  1,  art.  IS,  of  the  Idnbo  constitu- 
tion, it  is  evident  to  my  mind  that  sec- 
tion 3,  art.  18,  of  the  constitution  does 
not,  as  it  stands,  clearly  expreas  tbe  Inten- 
tion of  the  makers  of  that  instrument.  A 
caretnl  analysis  of  the  section  will,  I 
think,  make  this  apparent.  It  aeeois  to 


TER,  YOU  26.  (Uabo. 

roe  that  the  proviso  la  misplaced  In  that 
section.  Evidently  It  was  the  Inteutlon 
of  the  makers  of  tbe  eonstttntlon  that  ao 
mncb  (tf  aeetiuD  Sasreqnlredasabmtaaion 
to  the  peof^e  of  any  propoaltlon  for  the 
divldlnic  of  any  county  should  not  apply 
to  tbe  creation  of  a  new  county,  and  no 
further.  My  own  view,  therefore.  Is  that, 
to  express  the  evident  Intention  and 
meanlngr  of  the  inakere  of  the  constlto- 
tlon.  section  S,  art.  18,  ahonld  be  eon- 
strned  to  read ;  **No  eoanty  Bhall  be  di- 
vided unless  a  majority  of  the  qualified 
electors  of  the  territory  proposed  to  be 
cut  off,  voting  on  tbe  proposition  at  a 
general  election,  shall  vote  in  favor  of 
such  division.  No  person  shall  vote  at 
such  election  who  has  not  been  ninety 
days  a  resident  of  the  territory  proposed 
to  be  annexed:  provided,  that  tbia  see- 
tlon  shall  not  apply  to  the  creation  of 
neweoantlee.  When  anypart  of  a  county 
is  stricken  off  and  attached  tn  another 
county  the  part  stricken  off  sball  be  held 
to  pay  its  relative  proportion  uf  all  exist- 
ing liabilities  uf  tbe  connty  from  wblcb  it 
Is  taken. "  I  do  not  think  It  was  the  In- 
tention of  tbe  makers  of  tbe  constltntitHi 
that  tbe  provlBo  In  section  8  aboold  apply 
to  the  last  clame  of  said  section.  There 
is  no  reason  gronnded  In  any  principle  of 
equity  or  Justice  which  would  make  the 
people  of  a  segregated  portion  of  a  connty 
responsible  for  a  pro  rAtn  iiortlon  of  the 
existing  ItabllltieB  ot  tbe  old  county  In 
case  of  a  division  of  tbe  eonnty,  and  not  In 
a  case  where  tbe  same  twritory  was  seg- 
regated  for  tbe  purpose  ot  forming  or 
creating  a  new  county.  I  am  unbesitat- 
luKly  of  tbe  opinion  tbattlie  act  of  tbe  leg- 
Isluture  ot  March  S,  1891,  segregating  a 
portion  ot  Logan  county  therefrom,  and 
annexiner  tbe  territorj  eo  aegregated  to 
Altnraa  itounty,  was  not  ttie  creation  of  a 
new  connty  In  any  aense,  and  tbat  said 
act  is  void,  as  contravening  the  provla- 
Ions  of  section  8,  art.  18.  of  tbe  constitu- 
tion of  Idaho;  tbat  the  provisions  ot  said 
aet  abullsblng  tbe  conntlea  of  Altnraa 
and  l.iOgan  are  void  as  contravening  aec- 
tlon  1.  art.  18,  ot  said  constitution;  and 
that  the  writ  ol  mandate  etaonldbede- 
nled. 

Sri.LiTAW,  C.  J.,  {dissenting.)  I  am  un- 
able to  concur  in  tbe  opinion  ot  the  ma- 
Jorityof  tbecourt.  Thequestlon  Involved 
in  this  cause  Is  whether  a  certain  act  ot 
the  legislature  entitled 'An  act  to  create 
and  organize  the  conntlea  of  Alta  and 
IJneoln,  to  locate  the  county-seats,  and 
to  apportion  the  debt  of  Logan  county,' 
Is  In  conflict  with  tbe  constitution.  **A 
state  constitution  Is  an  Instrnuient  of  re- 
striction and  limitation  upon  powers  al- 
ready plenary,  so  far  as  It  affects  the 
powers  of  the  government  and  tbe  objects 
of  legislation.^  State  v.  Lancaster  Co., 4 
Neb.  687;  People  v.  Draper,  15  N.  Y.  54S; 
People  V.  Flagg,  46  N.  Y.  401.  It  Is  a  well- 
established  principle  that  the  law-making 
power  of  the  legislature  Is  supreme,  nob- 
ject  only  to  the  Iln?itation6  Imposed  by 
the  constitution.  In  other  wonla,  that 
which  the  constitution  problblta from  be- 
ing done  determines  the  power  of  tbe  leg- 
islature under  It.  UcMlllen  v.  Lee  Co.,  6 
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luwa.  881;  FeoiAa  t.  Blodgett.  18  MIcfa. 
13T.  ItlB  also  a  well-eatabliahed  rale  tbat 
an  express  power  to  make  taws  Is  not 
neceesa^to  enable theleglslature  tu  make 
them.  The  court  Ih  called  npon,  In  this 
case,  to  declare  a  BOlemn  leslslatlve  enact- 
ment uDconHtltQtlonal  and  void.  Judge 
Cooley,  In  hie  work  on  Coastitatlunal 
Limitations,  p.  192,  says:  "The  power  to 
declare  a  leelHlative  ennctmeut  void  1b  one 
which  the  JadKe.  conRClous  of  the  faUlbili- 
ty  of  human  judgment,  will  shrink  from 
exercising  In  any  case  where  he  can  con- 
(<clentIou8ly  and  with  due  regard  to  duty 
and  official  oath  decline  the  responsibili- 
ty."  Courts  have  not  the  power  to  dp- 
clare  acta  of  the  legislature  void  simply 
becHDse.  In  the  opinion  of  the  court,  such 
acts  are  repugnant  to  natural  justice  and 
expediency.  Mr.  Cooley  suya  on  this 
point,  (Const.  Lira,  pp.201. 202:)  "The  rule 
of  law  upon  this  subject  appears  to  be 
that,  except  when  the  contttltution  Im- 
poses limits  upon  the  legislative  power, 
It  mass  be  considered  as  practically  abso- 
lute, whether  It  operates  according  to 
natural  Justice  or  not,  In  any  particular 
case.  The  courts  are  not  the  guardfans  of 
the  rights  of  the  people  of  the  state,  except 
aa  Those  rights  are  secured  by  some  consti- 
tutional provision  which  comes  withlu  the 
Judicial  cognizance.  •  »  *  It  cannot 
run  a  race  of  opinions  upon  points  of 
tight,  reason,  and  expediency  with  the 
law-making  p()wer. "  Effwt  should  be 
given  to  this  act,  unless  it  Is  clearly  re- 
pugnant to  the  constitution.  The  rule  of 
decision  Is,  where  the  constitutionality  of 
a  statute  is  qurationed,  If  there  Is  any 
doubt,  such  dunbt  muat  be  reaotved  Id  fa- 
Tor  of  the  statute.  "To  doubt  Is  to  sus- 
tain the  act."  Sedg.  St.  &  Cunat.  Law, 
409;  Cooley.Const.  Llm.pp.S8.192.222.230: 
Winch  V.  Tobin.  107  111.  212;  Wulff  v.  Al- 
drich,  124 III.  592, 16 N.  E.  Rep. m ;  Rharpless 
T.  Mayor,  etc.,  21  Pa.  St.  164.  "It  must  be 
clearly,  plainly,  and  palpably  In  violation 
of  the  constitution."  Hess  v.Pegg.T  Nev, 
80;  Township  of  Moontclalr  t.  Kamadell. 
107  U.  8.  147,  2  Sup.  Ct.  Bep.  391 ;  MurrL 
son  V.  Springer,  15  Iowa,  304;  Stewart  v. 
SuperviHors,  1  Amer.  Rep.  241,  242. 

Construed  by  the  light  of  the  above 
principles  and  rules,  is  said  act  unconsti- 
tutional? That  is  the  question.  Article 
18  of  the  constitution,  entitled,  "County 
Organization,"  contains  all  of  thelnhibl 
tlons  upon  the  legislature  in  regard  to  the 
organization  of  new  countlea.  The  first 
four  sections  of  aald  article  are  quoted  by 
Mr.  Justice  Huston,  In  hia  opinion ;  but  he 
bases  his  opinion  upon  the  first  and  third 
sertlons  thereof.  The  fourth  section  of 
aaid  article  Is  substantially  the  same  as 
section  1.  art.  7,  of  the  constitution  of 
llllnuls,  as  to  the  area  of  counties,  and  Is 
as  follows:  "No  new  county  shall  be  es- 
tablished which  "ball  reduce  any  county 
to  an  area  of  loas  than  four  hundred 
square  nillca;  nor  shall  a  new  county  be 
formed  containing  an  area  of  less  than 
lour  hundred  squam  miles."  It  wuh  de- 
cided by  the  supreme  court  of  Illinola  in 
People  V.  Marshall.  12  III.  392,  tbat  an  act 
ol  the  leglslatuL'e  abollsblug  two  countlea, 
and  of  their  territory  creating  a  new  one, 
was  not  in  conAIct  with  said  section,  "ei- 


ther In  letter  or  spirit.  "*  As  the  people  of 
Idaho  adopted  this  provision  of  theconstl- 
tutlon  of  Illinois,  the  rule  is  that  they  also 
adopted  the  Judicial  interpretation  given 
tosaid  section  by  the  highest  court  of  tlitit 
state.  Hess  v.  Pegg,  7  Nev.  23:  Leaven- 
worth Co.  V.  Miller.  7  Kan.  479;  Daily  v. 
Swupe,  47M1BH.  867.  The  act  Inqnet-thm  la 
not  repugnant  to  section  4.  Nfr.  Justice 
HcsTON  places  great  stress  upon  section  1 
of  said  article  is,  which  section  Is  as  fol- 
lows: "The  several  counties  of  this  state, 
astheynowextst,  are  hereliy  recognized  as 
legal  subdivisions  of  this  state."  The 
learned  Justice  states  tbat  be  has  been  un< 
able  to  dnd  a  single  case.  In  any  o!  the 
states  whose  cnnstitutlone  contain  the 
above  provision,  where  the  legislative 
right  to  abolish  a  county  baa  been  upheld 
by  the  courts.  1  have  been  unable  to  find 
a  single  decision,  from  any  of  the  states 
whose  constitution  contains  said  provis- 
ion, where  the  courts  have  held  that  aald 
acction  was  a  prohibition  upon  the  legis- 
lature from  abolishing  a  county.  If  said 
section  prohibits  theleglelaturefrom  abol- 
ishing a  county,  I  submit,  then,  that  It  Is 
a  prohibition  from  changing  the  bound- 
aries in  any  manner  whatever,  for  said 
section  recognizes  the  counties  of  this 
state  "  as  tbey  now  exlat. "  It  la  admitted 
by  uiy  associates  tbat  the  legislature  has 
the  power  to  organize  new  counties.  If  a 
new  county  la  organized,  it  mast  be  con- 
ceded that  the  boandarles  of  some  county 
or  counties  must  be  changed,  ond  tbat 
such  county  or  counties  so  changed 
would  not  thereafter  "exist"  as  It  or 
they  "existed"  at  the  date  of  the  adoption 
of  the  constitution.  The  entire  territorial 
limit  of  the  state  was  included  In  18  coun- 
ties, and  if  the  countlea  must  continue  as 
they  then  "existed,"  no  new  counties 
could  be  formed,  unless  the  ntate  acquired 
territory  that  waa  not  within  its  limif« 
at  the  date  of  the  adoption  of  the  consti- 
tution. If  this  section  prohibits  the  legis- 
lature from  abolishing  a  county,  it  pro- 
hibits the  change  of  county  boundaries  In 
any  manner  and  for  any  purpose.  If  this 
position  Is  tenable,  what  becomes  of  the 
proviso  of  section  37  If  by  said  section 
the  counties  of  the  state  are  made  couatl- 
tutional  counties,  tliey  must  each  continue 
to  exist  as  they  "existed"  at  the  date  of 
the  adoption  of  tbe  constitution,  or  until 
the  constitution  Is  amended,  permitting  a 
change  la  their  territorial  existence  or 
boundaries.  Nearly  every  state  constitu- 
tion of  which  I  have  any  knowledge  rec- 
ognizes the  countlea  of  auch  states;  and 
many,  if  not  all,  state  constitutions  name 
each  and  every  county  of  their  respective 
states.  Tbe  constitution  provides  for 
county  government  and  county  organiza- 
tion, but  this  of  itself  is  not  a  prohibition 
upon  tbe  legislature  from  extinguishing  a 
county  government  and  establluhing  an- 
otiier  In  i  ts  stead,  over  tbe  same  territory, 
in  connection  with  other  territory.  Coun- 
ty government  cannot  be  abolished  by 
tnc  legislature,  so  tbat  the  state  and  peo- 
ple would  be  deprived  of  It:  and  no  elfort 
baa  been  made  by  the  legislature  to  dt> 
away  with  county  government.  The 
mere  recognition  of  a  county  by  the  con- 
stitution should  not  be  construed  lot»iut 
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InhlbltloD  on  the  legislature  Irooi  abolish- 
ing It. 

Section  8,  art.  18,  prorldes  as  follows: 
"No  county  shall  be  divided  unless  a  ma- 
jority ol  the  qualified  electors  ot  the  ter- 
ritory proposed  to  be  cut  oH,  voting  on 
the  proposition  at  a  geoeral  electiun, 
shall  vote  in  favor  ot  such  proposition: 
provided,  that  thU  section  shall  not  ap- 
ply to  the  creation  of  new  counties.  No 
person  shall  rote  at  sucb  election  who 
has  not  been  ninety  days  a  resident  ol  the 
tenltory  proposed  to  be  annexed.  When 
any  part  ol  a  county  Is  stricken  off  and 
attached  to  another  county,  the  part 
stricken  off  shall  be  held  to  pay  its  relative 

Sroportlon  of  all  then  existing  liabiUtles.** 
y  the  proviso  In  said  section  it  Is  de- 
clared that  in  the  creation  of  neweoanties 
said  section  shall  not  apply.  When  ap- 
plied to  the  creation  of  new  counties,  the 
constitution  should  be  construed  as 
though  said  section  was  not  contained 
therein.  The  only  prohibition  placed 
upon  the  legislature  In  regard  to  dividing 
coonties  and  changing  county  lines  is  con- 
tained in  said  section  S,  and  the  prohibi- 
tion therein  contained  does  not  apply  to 
the  creation  ot  new  counties.  Section  3  Is 
notto be  considered,  and  Is  not  appllrabte 
to  the  division  ot  counties,  made  for  the 
purpose  ot  creating  new  ones.  The  power 
of  the  legislature  Is  unrestricted,  in  the 
creation  and  organisation  ot  new  coun- 
ties, to  the  extent  and  out  ot  soch  terri- 
tory as  It  may  deem  best,  so  long  as  no 
county  la  created  with  an  area  ot  not  less 
than  400  square  miles,  which  limitation  is 
cuntalDed  in  section  4,  art.  18.  It  Is  main- 
tained by  Mr.  Justice  Huston  that  said 
section  3  is  unhappily  constructed,  and 
that,  strictly  construed,  the  proviso  would 
apply  to  the  whole  section.  The  rules  of 
construction  would  need  to  be  carried  to 
an  extreme  limit  tohold  thatsald  proviso 
does  not  apply  to  the  whole  section.  The 
proviso  is  in  very  terse  and  plain  English, 
and  declares  that  **  this  section  "  shall  not 
apply  to  the  creation  of  new  counties.  It 
Is  too  plain  to  require  construction.  It  Is 
dalmea  that  the  legislature  did  not  con- 
strue said  proviso  to  apply  to  all  of  said 
section,  for  the  reason  that  "they  made 
provision  in  the  act  under  consideration 
for  the  apportionment  of  the  debt  of  Lo- 
gan count,  as  required  by  the  closing  par- 
agraph of  section  S."  Said  entire  section 
applies  to  the  striking  off  of  a  part  of  one 
county,  and  attaching  the  part  so  strick- 
en off  to  another  county,  then  in  existence. 
The  effect  of  said  section  Is  to  leave  to  the 
choice  of  the  people,  as  expressed  by  their 
votes,  whether  they  will  be  removed  from 
one  existing  county  to  another.  The  last 
paragraph  or  sentence  of  said  section  is 
as  follows:  "When  any  part  of  a  county 
Is  stricken  olf  and  attached  to  another 
county,  the  part  stricken  off  shall  be  held 
to  pay  itB  relative  proportion  of  all  then 
existing  liabilities  of  the  county  from 
which  it  la  taken.*  I  do  not  underatand 
why  one  ot  my  associates  claims  that  the 
legislature,  by  the  act  In  question,  ap- 
portioned the  debt  of  Logan  county,  as 
nyairad  hj  the  para^^raph  above  qnoted, 
when  section  9  of  said  act  is  as  follows: 
"All  of  the  indebtedness  of  Logan  county 


shall  be  paid  by  Uncoln  county.  "  There 
Is  not  an  Intimation  in  said  act  requtrlug 
that  that  part  ot  Logan  county  taken.  In 
connection  with  Alturas  county,  to  form 
Alta  county.shall  pay  its  relative  propor- 
tion of  all  then  existing  liabilities  ot  Lo- 
gan county,  but  speciflcallly  requires  Lin- 
coln county  to  pay  all  of  the  Indebtedness 
of  Logancuunty.  Said  last  paragraph  of 
section  8  is  not  a  prohibition  on  the  legis- 
lature from  apportioning  the  debts  of  the 
counties  from  which  territory  may  be  tak- 
en to  organise  new  counties  asmaybe]ust 
and  equitable. 

In  the  opinions  ot  the  malority  of  this 
court  it  is  held  that  the  words  "new  coun- 
ties, "  as  used  In  the  constitution  mean 
"additional  counties. "  I  do  not  think 
that  construction  tenable.  Had  It  been 
the  Intention  of  the  framors  ot  the  consti- 
tution to  confine  the  meaning  of  the  word 
"new"  to  an  Increase  Id  the  nnmber  ot 
counties,  they  would  have  used  the  word 
"additional,"  or  some  term  that  clearly 
expressed  the  Idea  that  the  new  counties 
to  tie  created  must  Increase  the  number  ol 
counties.  In  the  case  ol  People  v.  Dobols, 
28  ni.  548.  and  People  v.  Bangs.  24  111.  18i, 
it  was  held  that  the  legislature  could  In- 
crease the  number  ot  circuits,  but  that  It 
could  not  deprive  a  Judge  of  his  office  by 
creating  a  "new  circuit"  out  of  the  terri- 
tory from  which  such  Judge  was  elected, 
when  such  new  circuit,  so  created,  was 
not  an  additional  circuit.  The  provision 
of  the  Illinois  constitution,  permitting  the 
legislature  to  Increase  the  number  of  cir- 
cuits, is  very  different  from  the  constitu- 
tion of  Idaho.  Section  7,  art.  6,  provides: 
" The  state  shall  be  divided  Into  nine  Ju- 
dicial circuits,  In  each  of  which  one  circuit 
judge  shall  he  elected  by  the  quallfled  vot- 
ers thereof*  who  shall  bold  his  office  for  a 
term  of  six  years,  and  until  his  successor 
shall  be  commissioned  and  quallfled;  pro- 
vided, the  general  assembly  may  Increase 
the  number  of  clrcalts  to  meet  the  exigen- 
cies of  the  state. "  It  will  be  observed  that 
the  state  of  Illinois  was  divided,  by  said 
section  ol  the  conatltntlon.  Into  nlnedr- 
euits,  and  the  legislature  was  authorized 
and  empowered  to  increase  the  number  ol 
circuits  to  meet  the  exigencies  of  the 
state.  Section  16  ot  tbe  same  article  pro- 
vides that,  "  whenever  an  additional  cir- 
cuit is  created,"  etc.  The  word  "newels 
used  in  said  decisions  to  designate  the  cir- 
cuit created  by  said  act.  The  court  held 
that  a  "new"  circuit  had  been  created, 
but  that  such  "new** circuit  was  not  an 
additional  circuit;  that  the  nnmber  of  cir- 
cuits were  not  increased;  hence  said  act 
was  repugnant  to  the  eoustltutlon.  Had 
theframersof  the  constitution  intended 
that  the  legislature  should  be  confined  to 
the  creaton  of  additional  counties,  apt 
words  would  have  been  used,  and  tbe  pro- 
viso In  section  S  would  have  read:  "Pro- 
vided, that  this  section  shall  not  apply  to 
thecreation  of  additional  counties.  Web- 
sterdeflnes  the  word  "new"  tomean'bav- 
ing  existed  but  a  short  time;"  "recently 
established. "  A  new  county  does  not  neces- 
sarily mean  an  additional  county.  If 
three  ot  the  counties  of  the  state  should 
decrease  In  population  and  wealth,  so  as 
not  to  be  able  to  sustain  a  eooiity  ^rem* 
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ment,  or  for  any  other  reanon  the  leglsla- 
tare  should  conclude  that  It  waft  for  the 
beat  interest  ot  the  people  to  create  a  new 
connty  out  of  the  territory  of  the  three, 
such  fonnty.  so  created,  would  be  a  new 
county,  within  the  meaning  of  the  term 
"new  county  "as  used  In  the  constitution. 
Only  two  sections  of  theconstltutlon  refer 
to  the  creation  of  new  counties,  to-wit, 
sections  'A,  4,  art.  18.  In  section  8  the 
word  "new  "  is  used  as  follows:  "  Provid- 
ed, that  this  section  shall  not  apply  to  the 
creation  ot  new  counties."  And  In  section 
4  as  follows :  "  No  new  county  shall  be  es- 
tablished;* *  *  nor  shall  a  new  coun- 
ty be  formed  contatnlng  Inss  than  four 
bondred  squaremiles."  Bald  secton  S  can- 
not apply  tu  a  legialatire  act  creating  a 
new  county.  Theconstltutlon  places  but 
one  restriction  upon  the  legislature  in  the 
creation  of  new  counties,  and  that  Is  that 
no  county  shall  be  created  with  an  area 
of  less  than  4<H>  square  miles.  Such  new 
county  need  not  neccHsarlly  be  an  addl- 
tionnl  county.  Mr.  Justice  Morgan,  in 
his  opinion,  says:  "It  could  not  have  been 
desired  to  abolish  the  counties  of  Alturas 
and  Logan.  Nothing  is  said  In  the  act 
about  abolishing  the  counties,  and  they 
do  not  seem  to  be  abolished. "  Would  not 
said  counties  have  been  abolished, provid- 
ed said  act  nad  been  held  constitutional, 
as  eftectually  as  If  said  act  bad  contained 
n  section,  or  several  secttons,  directly  de- 
claring them  abolished?  They  certainly 
would. 

The  assesHnient  roll  of  Alturas  county 
forl888(beforeLognn  and  Elniorerountleu 
were  created  from  Alturas)  shows  the 
total  assessed  vuluatlon  of  .Alturas  to 
have  been  f3,837.362.  A  careful  estimate, 
made  by  the  assessor,  shows  that  about 
f976,00()  of  thatamount  was  In  thepresent 
county  of  Alturas.  The  assessment  roil  of 
-  Alturas  countyfor  1889  showsthe  assessed 
■  valuation  to  have  been  fS14,387;  assMsed 
valuation  for  18«),?64»,104;  being  a  reduc- 
tion, for  one  year,  of  9165,283,  and  for  two 
years  a  reduction  of  fa26.89S.  This  shows 
a  decrease  in  the  taxable  property  of  Al- 
turas county  for  the  years  fyS9  and  1890  of 
about  33  per  cent.  In  population, the  loss 
In  Alturas  county,  since  188S,  is  about  S3 
per  cent.,  as  Indicated  by  the  election  re- 
turns. This  great  decrease  In  population 
an<l  wealth  may  have  been  one  of  the 
causes  that  Induced  the  legislature  to  pass 
the  act  under  consideration.  I  only  state 
these  facts,  by  way  of  reply  to  the  proposi- 
tion of  the  majority  of  the  court,  as  to  one 
ot  the  causes  or  reasons  the  legislature  had 
for  pausing  said  act.  This  court  "cannot 
run  a  race  of  opinions  upon  points  of 
right,  reason,  and  expediency  with  the 
law-making  power,  "as  stated  by  Judge 
Cooley,  supra.  This  court  has  no  au- 
thority to  Inquire  Into  the  motives  of  the 
If^lslature  In  the  passage  of  the  act  under 
consideration.  Wright  v.  Defrees,  8  Ind. 
298;  Attorney  General  v.  Supervisors,  33 
Mich.  289,  Couley,  Const.  Llm.  223,  and 
note  4,  p.  223.  Because  the  legislature 
passed  an  act  dividing  Ada  county,  and 
erected  from  the  part  segregated  u  new 
county,  to  be  called  "Canyon  County," 
and  submitted  the  question  to  a  vote  of 
the  people  living  la  the  segregated  terri- 


tory, it  l8  sugeested  In  tiie  oE»Inion  or  (me 
of  my  assodates  that  the  legislature 
placed  one  construction  upon  the  consti- 
tution for  the  people  of  Logan  county, 
and  a  different  construction  for  the  people 
of  Ada  county.  If  the  legislature  has  the 
power  to  create  new  counties  without 
submitting  the  question  to  a  vote  of  the 
people,  the  fact  of  having  submitted  the 
question  to  a  vote  of  the  people  is  no  rea- 
son for  charging  the  legislature  with  In- 
terpreting the  constitution  one  way  when 
applied  to  one  county,  and  directly  the 
opposite  when  applied  to  another.  There 
Is  nothing  tn  the  constitution  requiring 
th*)  legislature  to  exercise  all  the  power 
which  it  has.  It  is  claimed  that  a  danger- 
ous power  would  be  left  In  the  hands  ot 
the  legislature  If  It  had  the  power  to 
create  iiew  counties  out  of  any  territory 
It  might  deem  best.  Had  the  framers  of 
the  constitution  so  thought,  they  no 
doubt  would  have  inserted  in  the  consti- 
tution such  provisions  as  the  constitutions 
of  Illinois  or  Tennessee  contain,  prohib- 
iting the  l^slature  from  dividing  a  coun- 
ty, for  any  purpose,  without  a  vote  of  the 
peoi)le.  On  the  contrary,  they  were  very 
careful  to  provide  that  section  M,  art.  18, 
should  not  apply  to  the  creation  of  new 
counties;  that  being  the  only  section  that 
prohibits  the  legislature  from  dividing  a 
county  without  first  submitting  the  ques- 
tion to  a  vote  of  the  qaalifled  etectoni. 
This  court  Is  not  authorised  to  so  Inter- 
pret theconstltutlon  as  to  place  restric- 
tions upon  the  legislature  which  are  not 
warranted  by  the  [>la1n  meaning  and  in- 
tent of  the  constitution.  The  entire  mat- 
ter of  the  creation  of  new  counties  has 
been  left  by  the  people  In  the  hands  ot  the 
l^slature,  with  bat  one  restriction,  to- 
wlt.  that  no  county  shall  be  made  to  con- 
tain an  area  of  less  than  400  square  miles. 
This  Indicates  that  the  people  were  not 
afraid  of  the  "mutatlous  whlmti  of  each 
succeeding  legislature,"  or  that  "gerry- 
mandering will  assume  the  position  of  an 
exact  science."  Nor  should  this  conrt 
"suppose"  that  the  legislature  would  be 
"moved  and  instigated  by  the  devil "*  to 
divide  any  county  In  this  state,  and  for 
that  reason  attempt  to  place  restrictions 
or  inhibitions  on  the  legislature  which  the 
constitution  does  not  clearly  warrant. 
Other  departments  of  our  government 
are,  as  1  believe,  quite  as  apt  to  be  con- 
trolled by  "  m  u  t  a  ti  ous  whi  ms  **  h  nd 
"moved  and  Instigated  by  the  devil"  as  Is 
the  legislative  branch.  It  has  been  held 
by  the  supreme  court  of  North  Carolina 
that  the  legislature  had  the  general  power 
to  alter  the  boundaries  of  counties,  to 
create  new  ones,  or  to  destroy  a  county 
altogether.  Mills  v.  Williams,  11  Ired.  558; 
Granville  Co.  v.  Ballard,  69  N.  C.  18.  The 
people  of  North  Carolina  have  adopted  a 
new  constitution  since  said  decisions  were 
rendered,  and  did  not  prohibit  therein  the 
legislature  from  abolishing  a  county  when- 
ever It  saw  fit  to  do  so.  The  people  were 
not  afraid  to  leave  that  power  with  the 
legislature.  It  has  been  held  by  the  su- 
preme courts  of  other  states  that  the  leg- 
islature, under  constitutions  similar  to 
that  of  Idaho,  had  the  power  to  abolish, 
alter,  modify,  and  create  counties.  State 
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V.  McFadden,  23  Minn.  40;  Oplnfon  nf 
Judftefl.  55  Mo.  'JMi  Divtsluu  uf  Howard 
Co.,  lij  Kun.  194:  UespnblUra  7.  McClean, 

4  YeutPH,  yt»9;  State  v.  OUoate,  H  Ohio, 
f>ll:  Hiiikel  V.Stevens,  (Kan.)8Pac.  Kep. 
Ml;  Atturnev  (Jeiierul  v.  Fltzpatrlck,  2 
Wis.  542-:i4'j:  1  1)111.  Mud. Corp.  §S  46.63,  65. 
The  coiiettltutioD  u(  IlllnulB.  in  lurce  at  the 
time  of  the  rendition  of  the  decision  of 
People  V.  Marshall, Hupra;  and  the  consti- 
tution »f  TenneHsee  iu  force  at  the  dates 
of  the  decisions  ot  Gotcher  v.  Burrows,  8 
Humph.  Marlon  Co.  v.  firundy  Co., 

5  jSnet-d,  4U3;  and  Juinea  Co.  v,  Hamilton 
Co.,  (Tenn.)  U  S.  W.  Uep.  601,— prohibited 
Che  leKhdature  from  dlvldinfc  a  county  lor 
any  purpose  whatever,  without  submit- 
tlnjc  the  question  to  a  vote  ot  the  people, 
and  are  nut  In  point.  The  opinion  of  the 
court  in  Jaines  Co.  v.  Hamilton  Co.,  su- 
pra, was  rendered  October  4,  1890,  and 
the  court  says:  "The  fact  tliat  the  ques- 
tion  [as  to  the  power  ol  the  lejclslature  to 
abolish  a  countyl  lias  only  ariuen  in  two 
cases,  (People  v,  Marshall,  supra,  and  the 
case  at  bar.)  goes  to  show  that  leglslu- 
tares  have  heretofore  Interpreted  consti- 
tutions as  giviufc  no  such  power,  either  by 
Implication  or  in  terms."  This  de'risloii 
should  be  given  uu  weight  as  autliurlty  In 
this  case  for  the  following  reasons:  (1) 
It  proceeds  upon  the  theory  that  a  state 
constitution  Is  a  grant  of  power  to  the 
leglslatare,  and  that,  unless  the  power  to 
abolish  a  county  Is  granted  the  legislature 
does  not  possess  the  power,  when  it  Is  u 
well-established  prlncipln  that  a  statecon- 
stltutlonis  an  Instrument  of  restriction 
and  llniitatlon  upon  powers  already  ple- 
nary. (3)  The  cunstltiitlon  ot  Tennessee 
prohibits  the  change  of  county  lines  fur 
any  parpose,  without  a  vote  of  the  peo- 
ple, either  (or  the  creation  of  new  counties 
or  otherwise.  (3J  Prior  to  said  division, 
the  point  as  to  whether  the  leginlature 
had  the  power  to  abolish  a  county  had 
been  decided  by  the  supreme  courts  of  sev- 
eral different  states,  (authorities  cited,  su- 
pra,) while  the  court  says:  "The  question 
has  arisen  In  but  two  cases."  to- wit,  the 
Iltinols  case,  an<l  tlie  case  then  before  that 
court.  The  only  states  whose  highest 
courts  have  held  thiit  the  legislature  hud 
not  the  puwer  to  abolish  a  county  fur  the 
pur[K>He  of  creating  a  new  tine,  that  I 
have  any  knowledge  of.  are  Illinois  and 
Tennessee:  and  the  constitutions  of  said 
states  prohibit,  In  terms,  the  legislature 
from  dividing  a  county  for  the  parpose  of 
creating  a  new  county  or  otherwise,  with- 
out submitting  the  question  to  a  vote  of 
the  people.  When  tbeeonstitutiun  of  Ida- 
ho was  framed  it  was  known  that  the  leg- 
islature had  exercised  the  power  of  chang- 
ing the  boundaries  ot  conatles  and  creat- 
ing new  ones,  and  that  certain  conse- 
quences resulted  tlierefrora.  The  framers 
ot  the  constitution  saw  tit  to  prohibit  the 
legislature  from  striking  off  a  pnrt  ot  one 
county  and  attaching  it  to  a  ci>unty  then 
In  existence,  without  submitting  the  ques- 
tion to  a  vote  of  the  t*eople  residing  In  Che 
part  to  be  stricken  off,  but  expressly  pro- 
vide that  such  Inhibition  shall  not  apply 
to  the  creation  of  new  counties.  Section 
2,  art.  7,  o(  the  Illinois  constitution  was 
Incorporated  Into  section  3,  art.  18*  ul  the 


Idaho  constltntlon;  and,  the  (ramers  ot 
theconstitutlon  knowl'ig  theconstructlon 
that  the  supreme  coart  of  the  state  of  Illi- 
nois had  placed  upon  said  section  lu  Peo- 
ple V.  Marshall,  supra,  they  Inserted  a 
proviso,  thus  clearly  Indicating  that  they 
did  not  Intend  to  adopt  the  Interpretation 
given  said  section  by  said  court. 

In  interpreting  the  constitution  this 
court  siiould  not  apply  a  prohibition  on 
ttie  legislature  which  the  constitution 
Itself  declares  shall  not  be  a  prohibition. 
The  convention  that  fran)ed  our  constltn- 
tlon Includefl  some  of  the  most  «mfnent 
lawyers  of  th«i state.  With  tho constita- 
tlons  of  other  states  before  them,  and  the 
Interpretations  thereof  as  given  by  the 
courts  of  last  resort,  they  did  not  place 
any  restrictions  on  Che  legislature  in  the 
creation  of  new  counties  except  as  to  area. 
Lest  section  3  should  be  Interpreted  Co 
apply  to  the  creation  of  new  counties,  the 
framers  of  the  constitution  were  very 
careful  to  insert  a  proviso,  thus  showing 
the  Intention  to  leave  the  entire  loutter  ot 
the  creation  of  new  counties  with  the  leg- 
islature, unrestricted,  except  as  to  area. 
The  intention  ot  the  framers  ot  thecon- 
stitutlon Is  manifest,  from  the  manner  In 
which  section  3  deals  with  the  subject.  In 
making  provision  for  exlsCiug  llabUlCles  of 
the  counties,  when  a  part  of  one  is  strick- 
en off  and  attached  to  another.  Wasttae 
creation  ot  Alta  and  Lincoln  counties  a 
creation  ot  newcountles,  within  the  mean- 
ing of  that  term  us  used  In  the  constlto- 
tiun  7  As  before  shown,  the  creation  ot  a 
new  county  does  not  necessarily  mean  an 
additional  county.  A  "new  county  "  is  a 
new  county  organisation,  erected  over 
and  upon  territory  which  had  not  btfore 
comprised.  In  itself,  a  county.  Alta  coun- 
ty Included  a  part  of  the  territory  of  what 
was  formerly  Logan,  and  all  ot  the  terri- 
tory of  what  was  formerly  Alturas.  Lin- 
coln county  included  a  part  ot  what  was 
formerly  Tjogan  county,  but  not  the  whole. 
Hence  Alta  and  Lincoln  conntieu  are  new 
counties,  within  the  meaning  ot  that  term 
as  usetl  in  the  constltntlon.  A  new  county 
organisation  was  by  said  act  erected  over 
tenitory,  which  had  not  before  comprised, 
in  itself,  a  county.  It  the  legislature  has 
not  the  power  to  create  new  counties  by 
dividing  acountyasLoganwas divided  in 
the  creation  of  Alta  and  Lincoln  counties, 
then  the  proviso  of  section  8  la  not  the 
controlling  part  ot  said  section,  and  Is 
given  no  effect  whatever  in  the  interpreta- 
tion uf  said  section :  and.  to  apply  the 
quotation  of  Mr.  Justice  Huston,!!:  would 
stand  In  said  section,  "like  counters  In 
a  barber's  shop,  as  much  tor  mock  as 
mark. "  The  act  In  question  does  ontte  a 
part  of  what  was  lormeiiy  Logan  county 
to  what  was  formerly  Altnras.  but  within 
the  meaning  of  section  3,  art.  18.  It  does 
not  strlKe  oft  a  part  ot  Logan  county  and 
attach  It  to  Alturas,  becaase  Logan  and 
Alturas  counties  were,  by  said  act.  extin- 
guished. The  legislature,  by  this  act, 
does  not  undertake  tn  do  indirectly  what 
It  was  proliiblted  from  doing  directly. 
Two  new  counties  were  created  out  of 
Logan  and  Alturas  counties.  A  part  of 
Logan  county  was  not  stricken  off  and 
attached  to  Alturas  coon^j  but  a  new 
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county  WW  created,  and  ttie  legislature. 
In  creating  ABid  new  coantleB,  used  couBtl- 
tutluna)  men  OB,  and  effected  a  constlta- 
tlonat  object,  to-wtt,  created  two  new 
counties. 

It  Ir  contended  that  the  office  of  clerk  of 
tbe  district  coart  uf  the  county  ot  Logan 
was  created,  and  the  term  of  office  fixed  by 
the  constitution,  and  that  the  defendant 
was  legally  elected  to  said  office,  and  that 
be  could  not  be  legally  deprived  thereof 
vxrept  by  the  explratiun  of  tbe  term  fur 
which  he  was  elected.  The  fact  is  that 
the  defendant  held  bis  office  by  appolnt- 
mfint  made  by  the  goremor.  From  our 
view  of  this  case  that  makes  no  dlfTereuce. 
Tn  the  case  of  Bespubllca  t.  McClean,  4 
Yeates,  899,  the  court  held  t.hat  tbe  com- 
mls'slnn  of  the  of&cer  became  void  by  the 
political  annihilation  of  that  part  of  the 
connty  for  which  tbe  officer  was  commis- 
sioned. "Article  5,5  10.  provides  lor  aclerk 
of  the  district  court  fur  ecwh  cooaty  in  the 
state,  and  ttzea  the  tennra  of  office;  yet 
both  office  and  tenure  ot  tbe  clerk  of  the 
district  court  in  and  for  a  particular  coun- 
ty are  depenoent  upon  the  existence  of 
SDch  county. "  Hthecounly  isextin^lshed 
by  the  leKlslatare,  the  office  falls.  People 
T.  Morrell,  21  Wend.  577:  Hlnkel  r.  Ste- 
vena,  (Kan.)  3  Fac.  Hep.  531;  State  v. 
Choate,  11  Ohio,  511;  Hagerty  t.  Arnold. 
33  Kan.  867.  County  offloera  have  no  sncb 
▼estHd  Tight  to  thar  offices  as  would ,  un- 
der the  constitntton  of  Idaho,  prohibit  the 
leKisluture  from  abollshtnie  a  county  In  the 
creation  ot  a  new  county.  T^ramle  Co.  v. 
Albany  Co.,  92  U.  R.  807.  The  case  ot  Rock 
Island  Co.  r.  Sase.  8N  III.  689,  is  not  in 
point, for  the  reason  that  the  constitution 
of  Illinois  prohibits  the  lefclslature  from 
chanfcing  county  Itnee  without  submitting 
the  question  to  a  vote  ot  the  people.  Sec- 
tion 2,  art.  7.  Is  as  follows:  "No  county 
shall  be  divider],  or  have  any  part  stricken 
therefrom,  without  Bobmltting  the  qnes- 
tion  to  a  vote  of  the  people  of  tbe  county, 
nor  unless  a  majority  ot  all  the  legal  vot- 
ers of  the  county  voting  on  the  question 
shall  vote  for  the  same. "  In  that  case  the 
legislature  undertook  to  change  the  llnee 
of  a  connty  without  submitting  the  ques- 
tion to  a  vote  of  tbe  people,  which  act 
was  expressly  prohibited  by  said  section 
of  the  constitution.  The  proposition  which 
Mr.  Justice  Hitbton  mentions  as  having 
been  advanced  by  counsel,  to-wlt,  that 
the  provisions  ot  ths  constitution  are  unly 
applicable  when  in  the  ludgment  of  the 
legislature  It  is  expedient  to  make  them 
BO,  la  a  prnpusltlnn  that  I  have  not  been 
able  to  find  advanred  In  any  of  the  briefs 
siibinltteci  in  this  case,  and  Is  one  that  I 
did  not  bear  advanced,  or  even  Intimated, 
In  the  oral  argument  of  thin  cause.  The 
coonsel  on  both  sides  of  this  cnuse  are,  as 
I  believe,  tuo  eminent  and  honorable  to 
advance  Huch  an  Infamous  proposition. 
In  tlie  case  of  Edwards  v.  Hallway  Co., 
(Colo.)  21  I'ac.  E.rp.  1011,  the  court  soys: 
"The  view  that  a  solemn  leginlatlve  pro- 
vision Is  a  useless  and  lifelcHS  thing  should 
be  entertained  when  no  reasonable  intend- 
ment can  be  fairly  deduced  theretrom 
after  diligent  and  industrious  seurch,  aid- 
ed by  all  pertinent  rules  of  statutory  In- 
terpretation." A  reasonable  Intendment 
T.26p.nal5— 63 


can  be  fatiiy  deduced  from  tbe  aet  In  ques- 
tion, and  said  act  can  be  constmed  to 
stand  without  the  slightest  impingement 
onthe  provisions  ot  theconstitution.  The 
act  in  question  Is  nut  repugnant  to  any 
provision  of  the  constitution,  and  the 
writ  should  Issue  as  prayed  fur  by  tbe  re- 
lator. 


Ex  parte  Bbbnner. 
(Supreme  Court  of  Wyoming.   March  6, 189L) 
HjiBBAs  Corpus— Vsmne  of  crimb— CkMrainiBNT. 

In  habeas  corpus,  where  the  evidence  oer- 
tifled  by  the  commlttlDg  magistrate  fails  to  abow 
the  venue,  the  oommitment  is  fatally  defective; 
and  where  the  applination  is  to  the  supreme  court, 
and  the  ezpeoseof  supplying  such  evidence  there- 
in would  be  bnrdensonie  to  the  iwrtles,  the  pris- 
oner will  be  dtsoharged.  Obqbsbbce,  C.  J.,  dis- 
senting, ' 

Application  tor  writ  of  habeas  corpus. 
H afro  DoaMelm&Dn,toT petlxioatr.  Atty. 
Gen.  Potter,  for  the  State. 

CoNAWAT,  J.  This  Is  a  petition  for  a 
writ  of  habeas  corpus,  and  Is  heard  in  this 
court  upon  tbe  petition  ot  Brenner,  the  re- 
turn or  answer  ot  the  sheriff  of  Carbon 
county,  defendant  herein,  the  demurrer  of 
petitioner  to  said  answer,  and  tbe  testi- 
mony taken  below  and  certified  to  this 
court  by  theeoiumltting  magistrate.  It 
appears  that  petitioner  Is  held  by  virtue 
of  a  commitment,  after  a  preliminary  cz- 
amlnatioD  by  a  Justice  ot  tbe  peace  of  Car- 
bon county,  upon  a  charge  of  fraudulently 
selling  land  as  nnlncumbered  which  be 
had  formerly  disposed  ot  by  a  mortgage 
which  has  not  been  discharged.  We  find 
It  unnecessary  to  pass  upon  thv  several 
questions  raised  by  the  pleadings  and  tbe 
at^ument  In  this  matter.  Tbe  commit- 
ting mqglHtraCe  certifies  that  the  teoti- 
mony  sent  here  Is  all  the  testimony  taken 
in  the  case.  The  word  "testimony"  Is  not 
synonymous  with  "evidence;"  but.  If  docu* 
mentary  evidence  bad  been  Introduced  be* 
low,  It  would  have  been  produced  by 
some  witness,  and  must  have  been  re- 
ferred to  tn  the  testimony  of  such  witness. 
As  no  such  documentary  evidence  is  so  re- 
ferred to,  it  Is  clear  that  this  record  con- 
tains all  the  evidence  Introduced  at,  tbe 
preliminary  examination  before  tbe  justice 
of  tbe  peace;  and  probably  tbe  commit- 
ting magistrate  in  bis  certificate,  and  the 
stenographer  In  bis  oath,  both  to  tbe  ef- 
fect that  the  testimony  sent  to  this  court 
Is  all  the  testimony  taKen  at  the  prelimi- 
nary examination,  use  the  word  "testimo- 
ny" in  the  sense  ot  "evidence."  Saying 
nothing  ot  the  objections  raised  as  to  the 
sufficiency  of  the  complaint,  and  to  tbe 
form  of  tbe  warrant  ot  commitment,  we 
find  the  evidence  totally  Insufficient  to 
support  the  cumniltment.  There  Is  noth- 
ing showing  that  the  transaction  charged 
to  be  criminal  occurred  within  the  terri- 
torial jurisdiction  ot  this  court.  There  Is 
not  even  a  hint  as  to  where  It  occurred. 
There  Is  not  a  sclntUla  ot  evidence  as  to 
venue,  which,  ot  coarse.  Is  fatal  to  the  ex- 
isting commitmenc.  So  far  all  Is  plain. 
What  should  be  done  In  the  matter  la  a 
more  difficult  question.  Our  statute  pro- 
rides  that  the  court  or  judge,  upon  a 
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kearinK  of  tbts  kind,  may  consider  the  tes- 
timony taken  before  the  committing  mas- 
latrate,  if  It  belo  writing,  and  any  other 
evidence  procured,  and  may  remand,  com- 
mit, or  diecbarge  the  petitioner,  according 
to  the  clrcumBtancea  of  the  eaae.  No 
other  erldenco  has  been  produced.  We 
are  loth  to  Impose  opon  the  parties  the 
InconvenleDce  and  expense  of  appearing 
here  for  examination  with  the  witnesses. 
Neither  will  It  do  to  establish  the  prac- 
tice of  releasing  persons  charged  with 
crime,  and  thus  giving  guilty  parties  an 
opportunity  to  escape  lustlce  on  acconnt 
of  defect,  however  serlona,  In  the  proceed- 
ings before  committing  maglstratcB.  Pe- 
tltlons  for  h&beaa  corpus  should,  as  a  gen- 
eral thlDK,  be  presented  to  the  Judge  near- 
est the  place  where  the  petitioner  Is  re- 
strained of  bis  liberty,  and  parties  will  be 
held  very  strictly  to  this  rule,  except 
where  special  and  very  cogent  reasons  ex- 
ist tor  a  departure  from  it.  This  Judge 
eaa  hold  the  re-ezamlDation,  when  neces- 
sary, upon  the  spot,  and  do  It  as  expedi- 
tiously and  economically  as  the  commit* 
ting  magistrate  could.  But  this  case,  we 
think,  may  well  be  lett  to  the  anthorltles 
of  Carbon  county.  Another  prosecution 
can  be  b^nn  there  If  the  cause  of  Justice 
require  it.  Under  all  the  circumstances 
■ppearloR  in  this  ease,  we  think  the  peti- 
tioner should  be  discharged,  and  It  la  bo 
ordered, 

H  KBULL,  J.|  acmeim. 

OROnsRcat,  O.  J.,(<//sMn^/sjr.)  I  concur 
In  the  resnlt  reached  by  my  1«irned  breth- 
ren. I  do  not  think,  however,  that  the 
(allure  to  prove  the  venue  is  a  sutHclent 
ground  for  the  discharge  of  the  petitioner, 
however  fatal  such  a  lack  of  proof  would 
be  on  the  trial  of  a  crlmiDai  case.  This 
defect  can  be  supplied  in  habeas  cotpus 
proceedings  reviewing  the  action  of  a 
committing  roegistrate.  under  section  12i)6 
of  the  Revised  Statutes,  which  provides 
that  the  replication  to  the  answer  and  re- 
turn to  the  petition  for  bubeaa  corpus 
may  deny  the  sufficiency  of  the  testimony 
to  Justify  the  action  of  the  committing 
magistrate,  on  the  trial  of  which  Issue  all 
written  testimony  before  such  magistrate 
may  be  given  In  evidence  before  the  court  or 
lodge  bearing  the  writ,  In  connection  with 
any  other  testimony  which  may  then  be 
produced ;  and  also  under  the  provislonsol 
section  1301,  Rev.  St.,  which  states  that, 
"although  tfaecoramltment  of  the  plaintiff 
may  have  been  Irregular,  stIU,  U  the  court 
or  judge  !■  satisfied  from  the  evidence  be- 
fore them  that  he  ought  to  be  held  or 
committed,  either  for  the  offense  charged 
or  any  other,  the  order  may  be  made  ac- 
cordingly." In  effect,  these  provisions  of 
the  habeas  corpus  act  operate  as  an  ap< 
peal  from  the  action  of  the  committing 
magistrate,— a  practice  that  Is  recognised 
by  statute  in  many  Jurisdictions,  and  ap- 
proved by  the  law-writers.  Under  the 
constitution  of  this  state  this  court  la 
clothed  with  original  Jurisdiction  In  Aa- 
beus  corpus,  and  exercises  this  Jurisdiction 
In  the  method  prescribed  by  law.  I  have 
no  doubt  that  the  statutory  power  to 
bear  additional  evidence  Includee  the  right 


to  hear  aneta  ertdence  am  may  nipply  and 
cure  defects  in  the  preliminary  examina- 
tion, or  that  may  tend  to  establish  the 
gnllt  or  Innocence  of  the  petitioner. 

The  complaint  In  this  case  was  broaght 
onder  aectlon  lOM  of  the  Revised  fitatntes, 
which  makes  It  a  felony,  after  once  selling, 
bartering,  or  disposing  of  any  tract  of 
land,  etc.,  to  knowingly  and  frandolent- 
ly  sell,  barter,  or  dispose  of  the  samsk 
The  proof  shows  that  the  petltionermort- 
gaged  a  tract  of  land,  and  afterwards 
sold  the  same  to  the  prosecuting  witness. 
Under  a  statate  timllar  to  ours,  the  sn- 
preme  eoart  ut  Calltoraia  held  that  the 
giving  of  a  mortgage  on  land,  and  after* 
wards  selling  the  same,  did  not  fall  with- 
in the  provisions  of  the  statute  of  that 
state,  as  the  prior  mortgaging  of  the 
premises  could  not  be  deemed  to  be  a  dis- 
posing of  the  same,  within  tbe  intent  ol 
the  Btatata,aathepurpoaeoftb^aetwas 
confined  to  dealings  concerning  the  tflla 
to  the  property,  and  looking  to  the  part- 
ing with  the  title  to  It;  and  that.  If  mere- 
ly to  mortgage  Is  to  dlsposeof  lands  with* 
In  the  act,  then  to  give  a  second  mortgage 
would  be  to  dispose  of  them  a  second 
time,  and  would  or  mlgbt  be  a  crime; 
and,  fnrther,  that  under  tbe  same  reason- 
ing It  would  be  a  criminal  offense  for  on* 
to  convey  lands  upon  which  he  bad  al- 
ready placed  an  Incumbrance  by  way  of 
mortgage.  People  v.  Cox.  46  Cal.  ft43. 
This  reasoning  Is  sound,  and  can  well  be 
applied  to  the  parallel  case  before  us. 
Penal  statutes  must  be  strictly  construed, 
and  nothing  can  be  injected  Into  a  crimi- 
nal statate  to  extend  Its  terms,  or  to 
Include  by  inference  or  Implication  other 
offenses  than  those  clearly  defined  therein. 
As  it  appears  from  the  evidence  that  the 
acts  of  the  petitioner  did  not  coustltnta 
an  offense  as  defined  by  the  statute  upon 
which  it  la  admitted  the  complaint  waa 
made,  he  was  rightfully  dischai^ed. 

DOWNBS  T.  PaRBHAIX  St  Ol. 

(Supreme  CMut     Wyoming.  April  S7,  tsn.) 

TSBRrrosiES—ComTiTDTioNAL  Law— BAHRRrrror 

— AsBiomsm  vob  BsmriT  or  Cxbditors. 

L  Const.  U.  B.  art.  1,  I  8,  moM.  4,  proTidtoa 
that  oonfrrew  ihall  have  power  to  establish  "uni- 
form laws  on  the  sQbJeetof  baakrapteiesthroufrh- 
out  the  United  States, "  does  not  qualify  the  pl^ 
naiy  lafcislative  power  of  coogress  over  the  terri- 
tories: and  henoe  Rev.  St.  U.  B.  f  18S1,  proTiding 
that  tiie  "legrislative  power  of  every  territory 
shall  extend  to  all  rightful  sab}eots  of  legisla- 
tion not  iooonsistant  with  the  coastltntlon  and 
laws  of  the  United  States,"  antboriied  the  legla- 
latore  of  Wyoming  to  pass  Bev.  Bt.  Wye  I  118| 
declaring  that  any  creditor  aooeptlng  a  dividend 
from  tbepropertyoZanassignoruiall  releass  him 
from  all  further  liability  on  tbe  claim. 

a.  Hie  provision  In  sneh  act,  reqairlnr  a  re- 
lease, is  not  In  oonfliot  with  Rev.  St  U.  B.  | 
19!i5,  providing  that  the  leglslatnze  of  Wyoming 
shall  not  pass  any  law  Impairing  ths  ngMa  <a 
prlvateproperty. 

8.  The  statute  does  not  require  that  the  deed 
of  assignment  shall  provide  for  the  disposition  ot 
the  dividends  of  those  who  refuse  to  aooqit  them 
and  rdease  the  asslgnar,  and  a  faitm  to  so  j/ko- 
Tide  does  not  eonvwt  an  smltmnsBt  andsr  the 
statate  to  one  at  ooouiion  law. 

Appeal  trom  diatrlet  cowl^  lAramlt 
eonnty. 
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J.  J.  Rowetti  J.  Q.  Ckarl&Bt  40ct  J.  B. 
Swltb,  tor  appellant.  Ltteej'  A  Van  JDe- 
v»nter,  toT  appellees. 

C!oNAWAY,  J.  PlalntiCt  in  error  filed  hla 
petltloo  In  tbe  office  of  the  cleric  ot  the  dla* 
trlct  conrt  for  Laramto  conatgr.  July  17, 
1890,  prayiDg  ao  order  ol  the  court  requir- 
ing and  directing  the  defendant  asBlKueee 
to  pay  to  plalntlfl  In  error  tbe  dividend 
theretofore  declared  by  them  in  tbe  coaree 
ol  the  administration  of  tbe  estate  ot  ttie 
■aid  assignort  uul  siuA  other  dividends 
as  might,  from  time  to  time,  be  lawfully 
declared  and  ordered,  without  the  execu- 
tloD  of  tbe  release  ot  said  assignor,  as  re- 
quired by  section  118,  Rev.  St.  Wyo.  1887. 
On  July  21,1890,  a  final  order  was  made  in 
and  by  said  district  court,  overruling  and 
denying  the  prayer  ot  said  petition,  to 
which  final  order  plalntlCf  In  error  then 
and  there  excepted.  He  asks  in  this  court 
tbe  reversal  of  tbe  final  order. 

Tbe  only  qoesttoD  presented  in  thecourt 
below  or  In  tblscoart  is  tbe  effect  aa  to 
the  plaintiff  In  error  of  said  aection  118, 
Bev.  St.  Wyo.  It  Is  urged  that  tbls  sec- 
tion is  in  its  nature  and  efTect  a  bankrupt 
or  insolvent  law,  and  that  the  legislature 
ol  tbe  territory  of  Wyoming  had  no  pow* 
er  to  pass  a  bankrupt  or  insolvent  law. 
Without  discussing  the  question  as  to 
how  far  this  section  118  partakes  of  the 
nature  of  a  bankrupt  or  Insolvent  law, 
and  waiving  the  question  aa  to  what  tbe 
effect  would  be  upon  the  other  portions 
of  tbe  assignment  law  if  this  section 
should  be  found  Invalid,  we  will  consider 
tbe  power  or  authority  ot  the  Icglalature 
to  paaa  such  a  law.  The  argument  of  the 
plaintiff  In  error,  atated  briefly, is  that  tbe 
authority  of  the  legislature  of  Wyoming 
territory  was  derived  from  congress;  that 
congress  could  confer  no  greater  power 
than  it  had  Itself;  and  that  congress  had 
no  power  or  authority  to  pass  a  bankrupt 
or  insolvent  law  for  Wyoming  territory. 
This  argument  rests  upon  the  assumcN' 
tlon.  which  ia  made  as  the  basis  of  the  ar< 
gument,  that  tbe  power  of  congreea  upon 
this  subject  Is  derived  from  and  limited  by 
■obdlvlsion  4  of  section  8  of  article  1  of 
tbe  cnnstltntlon  ol  the  United  States, 
conferring  upon  congrnsn  power  to  es- 
tablish "uniform  laws  on  the  subject 
of  bankruptcies  throughout  tbe  United 
States."  Aa  to  this  contention  it  la  suffi- 
cient to  say  that  the  power  ot  congress 
to  legislate  for  the  territories  is  not  de* 
rlved  from  nor  limited  by  this  orany  other 
express  provision  or  proTlstona  ot  tbecon- 
stltutlon.  As  to  the  extent  of  this  power 
the  supreme  court  of  the  United  States 
saya:  "All  territory  within  the  joriadlo- 
tlon  ot  the  United  States,  not  included  Id 
any  state,  must  necessarily  be  governed 
by  or  under  the  authority  of  congress. 
Congress  may  not  only  abrogate  laws  of 
tbe  territorial  legialaturea,  bat  it  may  Itself 
legislate  directly  for  thelocal  government. 
It  may  make  a  void  act  of  the  t«rritorial 
legislature  valid,  and  a  valid  act  void.  In 
other  words,  ithaafull  and  complete  legls- 
lativeauthority  over  the  people  of  the  tier^ 
ritories  and  all  departments  ot  the  territo- 
rial governments.  It  may  do  for  the  ter* 
iltorlee  what  the  peoptof  imder  ttie  conati- 


tntton  of  the  United  States,  *  may  do  for 
the  states. "  National  Bank  v.  County  ol 
Yankton,  101  U.  S.  129.  It  Is  thus  apparw 
ent  that  the  doctrine  that  the  general 
government  is  one  ot  limited  powers 
granted  by  tbe  states,  and  enumerated  la 
the  express  provlaiona  ol  the  conatitutlon, 
or  derived  by  necessary  implication  from 
such  enumerated  powers,  however  Juat  and 
salutary,  as  applied  to  the  states,  has  no 
application  to  the  territories  of  the  Unit- 
ed States.  Tbe  power  ot  congreue  to  leg- 
islate tor  the  territories  Is  not  to  be  com- 

eared  to  nor  measared  by  1  ts  power  to  leg- 
latefortbe  people  ot  the  states.  It  Is 
not  a  power  which  was  granted  to  the 
general  government  in  tbe  adoption  of  the 
oonatltation  by  the  states.  It  Is  not  one 
which  was  withheld  by  them.  It  Is  one 
whicb  they  never  possessed,  either  to 
grant  or  to  withhold.  It  is  one  of  tbe  e^ 
sentlal  and  most  important  attribntea  of 
sovereignty;  a  sovereignty  which  no  state 
ever  possessed  or  claimed  or  attempted  to 
exercise  outside  ol  Its  own  boundaries. 
The  source  of  this  plenary  power  of  legis- 
lation for  the  territories  our  courts  have 
seldom,  if  ever,  attempted  to  define.  As 
to  Its  existence,  there  Is  at  this  day  no 
question.  "Perhaps  the  power  of  govem- 
inga  territory  belonging  to  the  United 
States,  which  has  not,  by  becoming  a 
state,  acquired  the  mvans  of  self-govern- 
ment, may  result  nfoewiarlly  from  the 
facts  that  it  la  not  within  the  Jurisdiction 
of  any  particular  state,  and  Is  within  the 

Sower  and  Jurisdiction  of  the  United 
tates.  The  right  to  govern  may  be  the 
Inevitable  consequence  of  the  right  toao- 
QQlre  territory.  Whichever  may  be  the 
source  from  whence  tbe  power  is  derived, 
the  possession  of  it  is  unquestioned.  In 
legislating  for  them  [the  territories]  con- 
gresH  exercises  tbe  combined  power  ot  tbe 
general  and  <rf  a  state  spvemment. "  In- 
surance Co.  v.Canter,  1  Pet.641.  Thlslan- 
guage  waa  commmted  upon  and  explained 
in  the  ease  ol  Dred  Scott  r.  Sandford,  bat 
not  BO  as  to  Interfere  with  its  application 
to  cases  such  as  tbe  one  at  bar.  **  The 
distinction  between  federal  and  state  Jnria- 
dictlona  under  the  conatitutlon  of  the  Unit- 
ed States  baa  no  foundation  In  these  terri- 
torial governments;  and  consequently  no 
such  distinction  exists,  elthw  In  respect  to 
tbe  Jurisdiction  ot  theconrtsorttaeHubjects 
Bubraltted  to  their  cognisance.  They  are 
legialatire  governments,  and  their  courts 
legUjlative  courta;  congress.  In  tbe  exer- 
cise ot  its  powers  In  tbe  organUation  and 
govemmait  ot  the  torritorlea,  combining 
the  power*  ot  both  IMeral  and  state  an- 
thorlties.  There  ts  bat  one  system  t)t 
government  or  ol  laws  witbin  their  Umlts, 
as  neither  is  subject  to  constitutional  prc>> 
visions  In  respect  to  state  and  federal 
Jurisdiction.  *  Benner  w,  PcMter,  9  How. 
242. 

It  would  aenn  that,  beyond  ■  doubt, 
tbe  legislature  ol  Uie  territory  of  Wyoming 
had  power  and  authority  to  pass  the 
statute  In  question,  including  section  lltt, 
under  the  act  of  congress  conferring  legla- 
latlve  power  extending  **to  all  rtjghttal 
subjects  ot  legislation,  not  Inconsiitent 
with  the  constitution  and  laws  of  the 
United  States,"  (Bev.  St.  U.  8. 1 1861.)  un- . 
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lem  the  exercise  of  that  power  te  snbject 
to  some  other  objection  than  the  one  now 
nnder  consideratlou.  It  U  claimed  that 
such  Is  the  case.  It  Is  contended  on  be- 
ball  of  the  plaintiff  in  error  that  section 
nsintrlthln  the  eongreflslonal  Inblbition 
against  the  enactment  of  any  law  Impati^ 
Ing  the  rights  of  private  property.  Id. 

? ]926.  It  may  be  that  this  lanKuage  will 
nclade  a  law  tmpalring  the  obllgHtion  of 
a  contract,  and  that  the  principle  con- 
tendedtorla  correct;  but  It  is  not  applica- 
ble, nnder  the  exlatlnK  state  of  facts,  to 
':blB  case.  The  petitioner  cannot  claim 
ind  receive  the  advantasres  of  the  asalgn- 
ment  law  of  Wyoming  wfUiont  «Db]eetibg 
hlmielt  to  Its  conditions. 

It  is  urtced  on  behalf  of  the  plaintiff  In 
error  that,  admitting  that  the  assignor 
might  have  made  a  statutory  assignment, 
securing  the  benefit  of  the  statutory  pro- 
vision for  bis  nrfeaae  by  cmdltom  accept- 
ing dividends,  still  he  has  not  done  so, 
but  he  baa  made  a  common-law  asBlfcn- 
ment,  under  which  no  release  can  be  had, 
thus  waiving  his  right  to  such  release.  A 
careful  scrutiny  of  the  Instrument  does 
nut  reveal  wlierein  it  ia  not  a  statutory 
aselgument.  No  slngl*  provision  of  the 
statute  seems  to  have  Deen  violated  or 
disregarded.  It  Is  argoed  that  It  la  not  a 
statutory  assignment  because  It  does  not 
provide  for  the  disposition  of  the  dividends 
of  those  who  refaae  to  accept  their  divi- 
dends and  release  the  assignor.  The  stat- 
ute does  not  require  that  It  should.  It 
would  be  difficult  tor  the  assignment 
Itself  to  provide  lur  this  without  b^ng 
op«i  to  the  objection  d  making  prefer- 
ences or  reeerving benefits  to  the  aastgnor, 
or  else  In  dome  way  establishing  a  trust 
not  fur  the  equal  benefit  ol  creditors,  and 
therefore  in  violation  of  the  statute.  The 
release  Is  a  matter  which  the  statute  pro- 
vides for,  and  not  fht  assignment;  a  re- 
sult which  the  statute  causes  to  follow  the 
execution  of  an  asslgnmeot  according  to 
the  statntory  terms;  a  result  which  the 
assignor  can  secure  only  by  making  his 
assignment  comply  with  the  requirements 
of  the  statute.  When  he  has  done  this, 
the  law  provides  for  all  else.  It  Is  also 
urged  that  the  absence  of  a  provision  In 
the  asBlgnment  for  the  disposition  of  un- 
accepted dividends  makes  the  Instrament 
vague,  uncertain, and  inoperative.  We  do 
not  think  so.  The  courts  will  be  at  no 
loss  as  to  how  these  dividends  should  be 
disposed  of  under  the  law.  It  Is  contend- 
ed that  to  require  a  release  as  the  condi- 
tion of  paying  a  dlvldeod  is  to  make  the 
assignment  one  tor  the  benefit  of  releasing 
creditors  only,  In  violation  of  its  terms. 
This  view  Is  entirely  erroneous.  In  fact, 
all  of  theee  objections  apply  rather  to  the 
statute  than  to  the  assignment.  The  law 
declares  any  assignment  void  "which  gives 
preference  of  one  debt  or  class  of  debts 
over  another."  The  legislature  did  not 
consider  this  iDconsistent  with  tiie  provis- 
ion that  any  creditor  accepting  his  divi- 
dend should  "release  the  asslgnortrom  all 
further  liability  on  the  claim  or  claims  on 
which  said  payment  may  be  made."  Nei- 
ther will  the  courts  so  consider  It.  None 
Of  the  proceeds  ot  the  assigned  property 
catt  go  to  the  assignor  nnui  «U  tiie  debts 


are  paid.  If  the  law  operates  to  preler 
releasing  creditors.  It  Is  not  the  fault  of  the 
assignor;  and,if  this  Is  adject  in  the  law, 
it  Is  one  that  the  courts  cannot  remedy. 
It  does  not  appear  bnt  that  all  may  be 
paid.  The  statnte  seenms  to  each  credit  or 
the  right  to  participate  la  the  benefits  ot 
the  assignment  on  eqnal  terms  with  evory 
other  creditor.  The  deed  ot  assignment  Is 
In  strict  conformity  with  the  statute,  and 
both  operate  for  the  equal  benefit  of  all 
creditors,  and  place  them  on  an  equal 
footing.  Two  cases  are  referred  to  by 
plaintiff  tn  error  as  supporting  his  argu- 
ment that  the  assignment  Is  not  a  statu- 
tory one.  Tbey  are  In  re  Bird,  S9  Minn. 
520,40  N.  W.  Bep.827.  followed  by  Jn  re 
Fnller.42  Mlnn.23.43N.  W.  Aep.  486.  When 
these  cases  were  heard,  the  assignment 
law  passed  In  1876  was  In  force  In  Minne- 
sota, and  It  did  oot  provide  for  any  r^ 
lease.  There  was  also  nn  insolvent  law 
In  force  In  that  state,  not  In  terms  llks 
oar  assignment  law,  which  did  provide 
tor  a  release.  It  provided  that  the  assign  ■ 
ment  might  be  made  for  the  equal  benefit 
ot  all  creditors  who  should  file  releases  of 
th^r  claims.  What  was  really  decided 
was  that  the  asslgnom  had  not  brought 
themselves  within  the  terms  of  the  Insolv- 
ent law.  Were  these  cases  tn  point,  we 
should  heeltats  long  before  following 
them,  even  it  the  great  weight  of  au- 
thority were  not  the  other  way.  The 
New  Jersey  courts,  and  the  courts  ot  a 
number  of  other  states,  whoee  statutes 
are  more  like  oars  tbbn  were  those  ot  Uln- 
nesota,  aphold  provisions  sirallar  to  ours 
for  the  release  of  assigning  debtors.  We 
are  able  to  dedde  this  case  In  accordance 
both  with  the  great  weight  of  authority 
and  with  the  plain  and  peremptory  Ian- 
gnageof  the  statute.  The  ordOT  ot  thedhh 
trict  court  is  affirmed. 


Qroiesbboc*  0.  J.,  and  Hbbbblu  cob- 
cor* 


a  wro.  4in 

BOT  T.  DnION  BlBB04imUB  Go. 

(Suprame  Court  ef  IFyomlnff.  AfcU  ST,  un.) 

ATTAcmcBirT  —  TmAxmuvrnm  Awramnirr  —  Ar- 
PiASAitcB— Bill  or  S^csFnoire— Qdsstiox  mat 
BunD  Bblow. 

L  In  attaohment,  where  defendaiit  daniea  tlia 
aUegatioDs  of  the  affidavit,  and  has  a  trial  oa 
that  Isaue,  he  aansot  complain  tor  tba  first  tims 
In  the  aupreme  ooort  that  the  verification  of  the 
affidavit  was  defective. 

2.  Where,  on  attachment,  deftodaat  la  per- 
soDally  urved  with  rammana,  and  appeart  to 
take  issue  upon  the  allegations  of  the  affidavit, 
bat  makes  no  defense  in  the  main  aotion,  the 
oourt  acquires  complete  Jurisdiotion. 

a  The  fact  that  one  who  has  made  aa  aaslga- 
ment  for  the  benefit  ot  credttors  retains  posses- 
sion of  the  OToperty,  and  asesit  in  his  baslneos  as 
before,  wltooat  any  attempt  for  nearly  a  OHMith 
to  eanrr  out  the  purpose  of  the  aorignmeat,  is 
soffleient  svldeBOB  of  tauA  to  anstain  aa  attaeb- 
ment. 

4.  Whan  the  UU  of  «saepti4»s  was  allowed 
after  the  term,  and  the  record  falls  to  show  that 
time  was  fftven  under  the  Wyoming  statute  pro- 
vidlDg  that  time  may  be  gtvea  for  that  purinse, 
tb#  supreme  ooort  cannot  review  the  ruling  of 
ttae  trial  ooart  oa  a  bwUob  fur  aaw  trial. 
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5.  Wben  tbs  Mil  of  exoepttoos  Wis  to  state 
ttot  It  contains  all  itf  the  evldenos,  the  oourt 
will  uot  review  the  nillDg  of  the  trial  conrt  nptxi 
a  motion  for  new  trial  on  the  gronnd  that  the 
Jadgmenk  Is  not  sustained  bj  the  evldenoe. 

Error  bom  district  court,  Laramie 
county. 

J.  G.  Thompaon  and  J.  J.  RoweD,loT 
plalntift  In  error.  Ij&cey  Jt  Fan  Deruatert 
tm  deleDdant  In  error. 

CONAWAT,  J.  This  cause,  wWch  Is 
brought  Jn  this  court  by  petition  In  error 
by  Horace  A.  Roy,  who  was  deleadeDt  be- 
low, was  begun  by  defendant  In  arrorln 
the  district  court  of  tbe  flnit  judicial  dto- 
trict  for  Laramie  county,  November  18. 
ISW.  'Hie  petition  wasflled  and  summons 
Issued  on  that  day.  An  affidavit  for  at- 
tachment and  the  proper  undertaking 
were  filed  at  the  snme  time.  The  order  of 
attachment  was  Issued  December  llth  fol> 
lowlns.  This  Is  termed  an  "aWas  order," 
but  ft  Is  the  only  one  In  tbe  record,  and  Is 
admitted  to  be  tbe  only  one  served.  It 
was  served  December  16,  1886.  On  the 
eth  of  October  prevlons,  plaintiff  In  error 
bad  made  an  assignment  of  all  hie  proper- 
ty not  exempt  from  execution,  ostensibly 
for  the  benefit  of  his  creditors,  and  had 
filed  Inventories  of  sncb  property  assigned 
on  November  10  and  11,  1886,  Including 
the  property  seised  by  virtue  of  the  at- 
tachment. He  retained  possession  of  the 
proper^  assigned  until  it  was  so  selted, 
which  was  on  December  15, 1886.  Plain- 
tiff In  error  appeared  in  thu  court  below, 
but  did  not  contest  tbe  causes  of  action 
all^d  against  him  In  the  petition  of 
plaintiff,  the  defendant  In  error  here.  He 
traverKd  those  alli^stions  ol  the  affida- 
vit for  attachment  which  called  for  and 
authorised  the  Issuance  of  tbe  writ,  and 
moved  the  dissolution  of  the  attachment 
on  the  ground  thatthose  allegations  were 
untme.  Evidence  was  Introduced,  and  a 
trial  had.  upon  this  issue.  This  motion 
was  ovamded,  and  he  excepted.  He  ob- 
jected to  taxing  tbe  coats  of  the  attach- 
ment proceedings  as  part  of  the  costs  of 
the  cause,  and  to  Including  them  In  the 
Judgment.  This  motion  was  overruled, 
and  he  excepted.  These  are  the  matters 
complained  of  in  the  petition  In  eiror. 

An  objection  claimed  to  be  Jurisdictional 
is  raised  In  this  court  lor  the  first  time. 
It  Is  based  upon  an  alleged  defect  of  tbrm 
hi  the  verification  of  the  affidavit  for  at- 
tachment, and  it  Is  claimed,  In  one  of  tbe 
brlete  of  counsel,  with  some  citations  of 
authorities,  that  it  Is  fatal  to  the  Jurisdlc* 
tinn  In  tbe  attachment  proceedings.  This 
la  followed  by  a  numerous  citation  of  au- 
thorities In  an  additional  brief,  to  the 
point  that  errors  or  omissions  which  ren- 
der the  lodgment  void  may  be  taken  ad- 
vantage of  at  any  stage  of  tbe  proceed- 
ings, and  that  questions  which  go  to  the 
Jurisdiction  are  never  waived.  In  this 
way,  an  alleged  defect  in  thejnrisdfetlonal 
basls-of  theBnelllaT7  attachment  proceed- 
ings seems  to  be  perverted  Into  an  attack 
upon  tbe  JnrisdIrtloB  of  the  court  to  hear 
and  determine  the  cause  to  wMch  these 
proceedings  were  appurtenant.  As  to 
tUa,  It  U  svffldeat  to  Bay  that  the  Jurli^ 


diction  ot  tbe  eoBrt  to  render  Judgment 
in  this  cause  In  no  manner  depended  upon 
ttie  attachment  proceedings.  The  court 
bad  jurisdiction  of  tbe  subject-matter  be- 
yond question.  The  record  shows  that 
jurisdiction  of  the  person  of  the  plaintiff  In 
error  was  obtained  by  personal  service  ol 
a  summons  upon  hlro,  and  this  was  fol- 
lowed by  his  appearance  in  tbe  court  be- 
low, and  such  proceedings  there  as  to 
amount  to  a  submission  to  the  jurisdiction. 
It  may  well  be  held  that  an  appearance 
by  a  party  to  object  to  tbe  jurisdiction, 
to  move  tbe  court  to  dismiss  the  action 
for  want  of  Jarisdlctlun,  or  to  move  tbe 
court  for  any  action,  or  ask  the  coort  lor 
any  relief,  not  Involving  the  exercise  ol  Ju- 
risdiction, but  rather  a  refusal  to  exercise 
it,  would  not  be  an  acknowledgemmt  of 
the  Jurisdiction  ot  thecourt  or  a  submis* 
slon  to  it.  On  the  other  band,  an  appear- 
ance and  movlngthe  court  tor  any  action, 
or  asking  Tor  any,  relief  Involving  the  exer- 
cise of  Jurisdiction,  Is  snch  a  snbmlsslon 
and  acknowledgment.  8ach  was  the 
course  of  the  plaintiff  in  error  In  the  court 
below.  He  appeared,  but  ralBed  no  ques- 
tion ot  Jurisdiction.  He  made  no  defense 
to  the  causes  ot  action  allied  against 
him  in  tlie  petition.  But  he  did  deny  sucli 
allegations  of  the  affldavltfor  attachment 
as  authorized  the  Issaance  ol  tbe  writ, 
and  Introduced  evidence  and  had  a  trial 
npon  the  Issues  thus  presented.  He  was 
then  1u  court  tor  all  purposes.  Waples, 
Attachm.  p.  398.  After  this.  It  seems,  It 
was  too  late  to  rulse  any  question  as  to 
the  sufficiency  of  tbe  affidavit  In  any  re- 
spect, or  even  as  to  Its  existence.  He  was 
no  longer  In  position  to  question  tbe  va- 
Ildlty  of  tbe  attachmmt  or  the  resolttng 
lien,  whatever  might  have  been  the  case 
us  to  others.  Drake,  Attachm.  1 112,  and 
cases  there  cited.  Much  lesscan  he  now  he 
heard  to  urge  sncb  matters  as  being  fatal 
to  the  Jurisdiction  ot  tbe  court,  or  as  ren- 
dering the  Judgment  void.  If  he  had 
raised  tbe  objection  In  time,  the  otmost 
It  could  have  aceompllsbed,  In  any  event, 
would  have  been  tbe  dissolatlon  of  tbe  at- 
tachment. This  would  not  have  affected 
In  any  degree  tbe  jurisdiction  of  tbe  conrt 
In  the  cause,  to  which  theattachment  pro- 
ceeding was  a  mere  Incident.  A  tree  Ih 
not  fdled  by  sawing  off  a  limb.  All  that 
was  really  necessary  to  aay  npon  this 
point  is  that  the  coart  bad  Jarisdlction  ot 
tbe  subject-matter  of  this  caane  by  law, 
and  ot  tbe  person  of  tbe  plaintiff  In  error 
by  the  personal  service  of  tbe  summons 
upon  bim.  In  deference  to  the  labored 
and  Ingenious  arguments  of  counsrt,  we 
have  discussed  tbe  mutter,  perhaps,  at  un- 
due length. 

But  one  other  point  Is  urged  on  b^alf 
of  plaintiff  In  error.  It  Is  Insisted  that  tbe 
action  of  the  coart  below  in  overruling 
the  motion  ot  plaintiff  in  error  to  dIsHulve 
tbe  attachment,  and  consequently  allow- 
ing the  costs  ot  tbe  attachment  to  be 
taxed  as  part  of  tbe  costs  of  the  action, 
and  In  refusing  a  rehearing  and  a  new 
trial  upon  these  points.  Is  not  sustained 
by  tbe  evidence.  It  would  seem  that  the 
state  of  tbe  record  Is  such  as  to  present 
two  Insaperable  objectloDS  to  tbe  consld- 
evatfcm  ol  this  point :  First,  tbe  bill  of  ex< 
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ceptlonB  does  not  «eeni  to  bare  been  Utjsal- 
ly  allowed;  and,  second,  It  does  not  af- 
firmatively abow  tbat  It  contaluB  all  the 
evidence. 

1.  Aa  to  the  allowance  of  tbe  bill.  Tbe 
law  in  force  at  tbe  time  of  thle  trial,  and 
until  changed  by  tbe  Session  Laws  of  1890, 
reqatred  tbat  the  party  excepting  abould 
reduce  bia  exception  to  writing,  and  present 
It  to  tbe  court  for  allowance.  It  farther 
provided  tbat  time  might  be  given  to  re- 
duce the  exception  to  writing,  but  not  be- 
yond the  first  day  of  the  next  succeeding 
term  of  court.  Then,  If  true.  It  was  tbe 
doty  of  a  majority  of  tbe  Jodgea  compos- 
ing tbe  court,  or  of  the  court  or  Judge  be- 
fore whom  tbe  trial  was  had,  to  allow  and 
alga  It.  Under  this  law,  a  majority  of 
tbe  supreme  court  of  tbe  territory  of  Wy- 
oming had  held  tbat  tbe  exception  might 
be  presented  tu  and  allowed  by  the  Judge 
In  vacation.  In  1800  the  le^lature,  no 
doubt  desiring  to  make  tbe  court  In  tbe 
future  unanimous  on  the  question,  passed 
a  law  to  tbe  same  effect.  In  this  record 
It  does  not  appear  that  any  time  was 
given  to  reduce  the  exceptlona  to  writing, 
and  to  present  tbem  to  tbe  court  or  Judge 
thereof.  In  sucb  case,  It  is  evident  tbat 
any  time  beyond  tbe  trial  term  could  be 
taken.  If  at  all,  only  by  consent  of  the  op- 
posite party.  No  su<^  consent  appears. 
At  page  192  of  tbe  transcript  of  the  record 
appears  tbe  following :  "  Each  of  tbe  fore- 
going orders  and  decisions  having  been 
duly  entered  on  tbe  record  of  tbe  court  In 
the  case,  the  dtfendant  forthwith,  after 
tbe  entry  of  tbe  orders  and  decisions, 
caused  to  be  noted  at  the  end  thereof,  on 
Kald  record,  the  exception  thereto.  The 
foregoing  bill  of  exceptlona  la  hereby  set- 
tled and  allowed.  [Signed]  W.  L.  Magin- 
NI8,  Chief  Joetice,  Judge,  etc,  [Seal.]" 
This  Is  followed  on  the  next  page,  without 
any  Intervening  matter,  by  an  attestation 
by  the  clerk  under  the  seal  of  the  court, 
dated  February  11,1888;  and  this  Is  all 
that  the  record  dlaclosea  of  this  branch  of 
tbe  case.  It  does  not  show  that  the  plain- 
tiff In  error  bad  any  time  given  blm  be- 
yond the  term  to  reduce  hlB  exceptions  to 
writing  and  present  them  to  tbe  court  or 
Judge.  It  does  not  show  that  this  was  done 
within  anytime  whlcbcnnld  lawfully  have 
been  given  for  such  purpoaea,  f.  e.,  not  be- 
yond tbe  first  day  of  tbe  next  succeeding 
term.  This  cause  was  tried  at  the  term  of 
court  commenclug  In  November,  18S6. 
The  court  will  take  Judicial  knowledge  of 
the  fact  that  the  next  succeeding  term 
would  conrene  In  the  following  May,  and 
the  record  reveals  tbat  tblslast-mentloned 
term  was  In  tact  held.  It  Is  not  doubted 
that  If  time  had  been  given  until  the  first 
day  of  tbe  May,  1887,  term,  to  reduce  the 
exceptions  to  writing,  tbe  Judge  might,  In 
tbe  exerclae  of  a  wise  Judicial  discretion, 
have  taken  additional  time  to  examine 
and  settle  tbe  bill  of  exceptions.  It  Is  a 
violent  aasamption  tbat  he  would  take 
from  May.  18S7,  to  February,  1889,  for  that 
pun>oae.  At  all  erenta,  the  record  does 
not  abow  tbat  the  exceptions  were  even 
reduced  to  writing  within  the  utmost  time 
thatcould  lawfully  have  been  given.  This 
court  has  no  legal  right  and  no  disposi- 
tion to  Ignore  or  evade  tbeae  positive  pro- 


visions of  tiie  statute.  The  provisions, 
especially  as  to  time,  are  salutary.  It  Is 
a  matter  of  no  small  Importance  that  ti» 
exceptions  should  be  reduced  to  writing 
and  presented  for  allowance  promptly, 
while  tbe  matters  of  exception  are  fresb  in 
tbe  mind  of  tbe  Judge  and  counsel.  It  is 
also  desirable  tbat  there  should  be.  within 
Bome  reasonable  time,  an  end  to  litiga- 
tion. 

2.  The  bin  of  exceptlona  nowhere  states 
tbat  It  contains  all  of  the  evidence  Intro- 
duced In  the  trial  of  the  Issue  In  the  at- 
tachment proceedings.  Where  a  judgment 
or  finding  Is  assailed  as  not  sustained 
by  sutBdent  evidence,  this  is  indlspen- 
Bable.  This  court  cannot  say  whethw 
or  not  the  Judgment  of  the  court  below. 
Including,  aa  It  does,  tbe  costs  of  the 
attachment  proceedinss.  is  sustained  by 
the  evidence,  unless  It  Is  affirmative^ 
shown  tbat  all  of  tbe  evldmce  upon  wlilch 
such  Judgment  or  finding  was  rradered  Is 
before  this  court.  This  should  be  done  by 
the  bill  of  exceptions  itself.  It  Is  argued 
for  plaintiff  In  error  that  the  certificate  of 
the  clerk  sufllclenUy  shows  that  tbe  tran- 
script of  the  record  contains  all  of  the 
evidence.  It  Is  not  competent  to  show 
this  fact  by  the  certificate  of  tbe  clerk. 
The  truth  (rf  the  bill  of  exceptions,  as  to 
whether  or  not  it  correctly  and  fully  states 
all  of  the  evidence,  as  well  as  to  all  other 
of  its  contents,  ts  to  be  ascertained  by  the 
trial  court  or  the  Judge  thereof,  and  au- 
thenticated, when  BO  ascertained,  by  tbe 
signature  of  the  Judge.  The  oQlce  of  the 
certificate  of  the  clerk, in  so  fares  itatlecta 
the  bill  of  exceptions,  Is  simply  to  Identify 
It  as  the  Identical  bill  which  is  made  part 
of  tbe  record  in  the  cause  In  the  court  be- 
low. With  tbe  truth  or  falsity  of  Its  con- 
tents he  has  nothing  to  do,  and  hiB  certiflr 
cate  cannot  and  doesnot  go  to  theseques- 
tlons  at  ail.  Neither  does  It  attempt  to 
do  so.  Tbe  language  of  tbe  certificate  In 
ttalBC8UBe,so  far  as  It  affects  thlsqueatlon. 
Is  to  tbe  effect  that  **  tbe  hereto  annexed 
and  next  following  leaves,  numbered  from 
1  to  192,  both  Inclusive,  are  a  full,  true, 
and  correct  transcript  of  the  files,  proceed- 
ings. Journal  entries,  and  record  In  the  ac- 
tion, etc.  To  construe  this  Into  an  assur- 
ance that  the  transcript  socertified  toeon- 
talns  all  of  tbe  evidmce  Is  to  bold  that  the 
"flies,  proceedlttfts,Journalentries,and  rec- 
ord" muBt  contain  all  of  theevldence.  Sucb 
Is  not  the  law.  Tbe  evidence  need  not  be 
part  of  the  record,  unless  made  so  by  tbe 
bill  of  exceptions,  and  then  only  so  much 
of  It  as  la  necessary  to  explain  tbe  excep- 
tions. Where  the  exception  to  a  vwdict 
of  a  Jury,  or  a  finding  or  Judgment  of  tbe 
court,  is  tbat  It  Is  not  sustained  by  tbe 
evidence.  It  Is  necessary  to  set  forth  the 
entire  evidence.  The  bill  of  exceptions 
does  not  show  that  this  la  done.  There> 
fore,  aa  well  as  tor  reasons  already  given, 
we  cannot  consider  the  question  whether 
the  Judgment  of  tbe  court  below  Is  aiu- 
talnej  by  the  evidence  or  not. 

We  announce  these  views  all  tbe  mors 
cheerfully  because,  waiving  these  qnea> 
tiuns.  If  they  can  be  waived,  or  consider' 
Ing  tbat  we  may  be  mistaken  In  tbem,  we 
find  tbat  the  evidence  presented  by  the 
bill  of  exeepHons,  wfaettier  It  be  all  of  tiie 
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'evidence  or  only  a  part, la  amply  stffflelent 
to  sustain  the  ]ud;;rnent  ol  the  district 
conrt.  The  plaintiff  In  error  blmself  testl- 
flee  that  he  retained  possession  of  the 
"property  asslKned.  alter  the  aBslf^nment, 
the  same  as  befoN,  and  need  It  iu  his  work 
and  bnslnesB  jast  the  same.  He  explains 
bis  poBseafidon  as  that  o(  the  assignee,  as 
his  afcent.  Such  possession  of  the  as- 
slened  property,  by  the  assignor,  alter 
making  tbe  assignment,  is  very  generally 
hdd  to  tt3  presumptive  evidence  of  fraud. 
It  Is  not  material  that  the  asslgnorclatms 
that  he  holds  such  possession  as  agent  of 
the  assignee.  It  Is  the  fact  of  posses- 
sion that  the  law  regards,  and  not  the 
pretext  or  excuse  for  sneh  possession. 
When  to  tbe  tact  of  possension  1m  added 
the  continual  use  of  the  property  for  his 
own  benefit,  with  no  movement  towards 
carrying  out  tbe  s  vowed  purpose  ol  tbe 
assignment,  aad  nothing  done  In  the  Inter- 
est ol  creditors,  from  November  IHth  to 
December  IStb,  this  would  seem  to  be 
ttomethiug  more  than  mere  evidence  Qf  a 
fraudulent  purpose  In  making  the  assign- 
ment, sufficient  to  avoid  it;  It  would  seem 
to  be, pro  tnato,to  the  extent  of  the  value 
of  thebeneStderired  by  the  assignor  from 
the  use  of  tbe  assigned  property,  as  well 
as  in  the  delay,  and  the  deterioration  of 
tbe  property  by  using  it,  an  actual,  ac- 
complished fraud.  These  are  some,  but 
by  no  means  all,  of  thn  matters  appearing 
from  tbe  evidence,  which  courts  have  very 
generally  concurred  in  recoealzing  as  the 
ear-marks  of  fraud;  and  these  are  suifi- 
elent,  at  least,  to  raise  a  presumption  ol 
fraud,  and  to  snstaln  the  attachment. 
There  Is  an  attempt  to  Justify  tbe  reten- 
tion of  possession  of  the  assigned  proper- 
ty by  the  assignor  on  the  ground  of  delay 
■by  tbe  assignee  to  execute  his  bond,  as 
such,  until  the  day  the  attachment  suit 
was  commenced.  The  law  of  voluntary 
assignments  In  force  in  Wyoming  at  the 
time  of  these  proceedings  did  not  allow 
the  assignee  to  dispose  of  tbe  real  estate 
conveyed  to  blm  by  the  assignment  before 
executing  his  bond.  Tbis  w&b  the  only 
restriction.  When  not  prohibited  by  the 
statute,  or  by  terms  imposed  by  the  as- 
signor In  the  deed  of  assignment,  an  as- 
signee may  execute  his  trust,  as  such,  with- 
out giving  bond.  Besides,  plaintiff  In 
vrror  retained  possession  of  this  property, 
after  the  assignee  executed  and  filed  his 
bond,  on  tbe  18th  day  of  November,  until 
tbe  property  was  srized  under  the  attach- 
ment, the  IGth  day  of  December,  and  all 
this  time  used  It  as  his  own.  All  this  ap- 
pears from  tbe  testimony  of  plaintiff  In 
error  himself.  There  were  a  large  nnmber 
ol  exceptions  taken  to  mllngs  ol  the  trial 
court  In  the  admission  and  r^ectlon  of 
testimony.  These  are,  however,  not 
vrfceA  by  the  present  attorneys  for  plain- 
tiff in  error.  The  most  that  could  be  said 
of  these  exceptions,  allowing  them  all  to 
be  valid  and  well  taken.  Is  that,  in  tiiat 
event,  they  would  constitute  srror  wlth- 
oot  prejudice;  tor,  on  the  testimony  of 
plaintiff  In  error  alone,  the  Judgment 
must  be  affirmed. 

Oeobsbece,  G.  J.,  and  Msbubll*  J.*  con- 
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Btatb  ior  nt  KAiMiok'     Kinnm,  Aadt- 
tor. 

(Supreme  Oouat  q  T  ifontma.  twu  IB,  UU.) 

IfAaDunra  —  To  Stats  Advitob  —  PAntan  sos 

Statb  Rspobts. 
Comp.  St  MoBt.  div.  S.  f  1908,  provides  that 
the  state  reporter  shall  publish  800  copies  of  eat^ 
volume  of  tbe  State  Beporta,  "provided  that  tha 
same  shall  he  paid  for  at  the  rate  of  six  doUari 
for  each  volume  of  600  pages,  and  that  each  vol- 
ume of  more  than  800  pages  shall  be  paid  for  at 
the  same  rate  for  tbe  namber  of  pages  exoeedlac 
WO, "  and  that  upon  delivay  the  auditor  "shail 
issue  to  the  said  reporter  a  warrant  fortheauounit 
to  be  found  as  provided  above,  and  also  a  warrant 
for  the  sum  of  wee  hundred  dollars,  to  oover  tha 
expeosesof statlonenraodclwlcalwork:  •  •  • 
provided,  that  the  whole  expense  of  publloatloB 
and  iHrepEuration  of  a  fall  volume  of  such  Reports 
shall  not  exceed  the  sum  of  two  thousand  one 
hundred  doUars. "  field,  that  numdamu*  will 
lie  to  compel  the  auditor  to  issue  a  warrant  te 
the  reporter  fUr  the  p»nient  of  all  pagea  la  «k- 
oess  of 600  at  the  rate^lB  for  600  pages. 

Application  lor  maiH/aiD  as  by  State  ez 
nl.  Fletcher  Maddux  against  £.  A.  Ken- 

ney,  state  auditor. 

Thos.  C.  Bach,  for  petitioner,  fl. 
Haakellf  Atty.  Gen.,  for  respondent. 

Habwood,  J.  This  is  an  application  for 
a  writ  of  mandate  to  compel  the  state 
auditor  to  draw  a  warrant  in  favor  ult  re> 

lator  tor  tbe  sum  of  f  160,  claimed  to  be 
due  and  payable  to  him  from  tbe  state, 
pursuant  to  the  statute,  to  complete  the 
payment  for  SOO  copies  of  volume  9  of  the 
Supreme  Court  Reports  of  this  state.  Be- 
lator  Is  offlcial  reporter  of  the  supreme 
court.  By  provisions  ol  statute  It  is  bis 
duty  to  edit  and  cause  to  be  published  re- 
ports of  the  opinions  and  decisions  ol  said 
court,  In  volumes  of  not  less  than  600 
pages  each.  It  appears  by  relator's  affi- 
davit that  be  prepared  for  publication 
and  caused  to  be  published  volume  9  of 
sucli  Reports;  that  the  same  contained  660 
pages;  and  that  on  tbe  13th  day  of  Jano- 
ary,  1891,  pursuant  to  the  provlsluns  oi 
statute,  relator  delivered  to  tbe  librarian 
of  tbe  Montana  library  SOO  copies  of  said 
volume;  that  under  the  provisions  ol  sets 
tlon  1093,  div.  6,  Comp.  St.,  hereinafter 
quoted,  the  state  auditor  issued  to  relate 
or  a  warrantfor  the  sum  of  96  per  volume 
for  said  volumes,  amounting  to  tbe  ag- 
gregate sum  of  f 1,800,  and  for  the  further 
sum  of  $300,  "to  cover  tbe  expensea  of 
stationery  and  clerical  work  In  tbe  prepa* 
ration"  of  said  volume,  and  refused  to  la- 
sue  relator  a  warrant  for  any  greater 
amount.  There  Is  nocuntroversy  as  to  the 
facts  in  this  case.  Tbe  contention  is  as 
CO  the  true  intent  and  meanlngof  said  see- 
tlon  1998,  dir.  6,  Gomp.  St.,  and  an  Inter- 
pretation thereof  will  determine  this  case. 
Said  statute,  as  found  amended,  (16th 
Sess.  Laws,  p.  218.)  provides  as  follows: 
"Sen.  1993.  Tbe  reporter  of  such  volume 
shall  print  and  bind  three  hundred  copies 
of  sneh  edition  at  the  expenaeof  the  state: 
provided,  that  the  sams  shall  be  paid  for 
at  the  rate  of  six  dollars  for  each  volume 
of  six  hundred  pages,  and  that  each  vol- 
ume of  more  than  six  hundred  pages  shall 
be  paid  for  at  the  same  rate  for  the  num- 
ber ol  pagea  exceeding  six  hundred;  and 
upon   tbe  reporter's  delivering  to  the 
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librarian  of  the  Montana  library  three 
hundred  copies  of  auch  edition,  tbe  audi- 
tor of  the  state  shall  Issue  to  the  said  re- 
porter a  warrant  tor  the  amount  to  be 
found  due  as  provided  above,  and  also  a 
warrant  for  the  sum  of  three  hundred  dol- 
lars, to  cover  the  expenses  of  stationery 
and  clerical  work  In  the  preparation  of 
each  volume:  provided,  that  the  whole 
expense  of  publication  and  preparation  of 
a  lull  rolnme  of  ancb  Beports  shall  not  ex- 
ceed the  sum  of  tiro  thousand  one  hun- 
dred dollars  to  the  state."  Relator  In- 
fllstH  that  under  the  provisions  of  the 
statute  quoted  he  Is  entttind  to  96.50  per 
volume  for  said  reports  delivered  to  ttie 
librarian.  Inasmuch  as  the  volume  con- 
tained 650  paKes,  or  tba  further  aum  of 
$150  from  the  state. 

What  ta  the  true  Intent  ond  meaning  of 
the  l^alatlve  assembly,  as  manifest  by 
the  language  of  said  statute?  The  stat- 
ute Itself  prescribes  a  rule  relative  to  its 
oonatroctlon  which  will  aid  in  answering 
this  qnestion.  That  rule  Is  found  in  sec- 
tion 630,  Code  Civil  Proc.,  declared  as  fol- 
io wa:  "In  the  eonatmetlon  of  a  statute 
or  Inatrnment  the  office  of  the  Judge  is 
simply  to  ascertain  and  declare  what  is  in 
terms  or  in  snbstance  contained  therein, 
not  to  Insert  what  has  been  omitted,  or 
to  omit  what  has  been  inserted ;  and 
where  there  are  several  provisions  or  par- 
ticulars, such  a  couetrnction  Is. if  possible, 
to  be  adopted,  as  wlU  give  effect  to  all. " 
Now,  there  Is  no  difficulty  In  giving  effect 
to  all  of  the  "provisions  and  particulars" 
of  the  statute  in  question.  In  expound- 
ing the  Intention  manifest  In  a  statute  all 
of  Its  provisions  should  be  considered. 
Referring  to  section  1992,  which  is  a  part 
of  the  same  act,  we  find  It  provides  that 
the  reporter  ** shall  publish  a  volume  of 
such  Reports  as  often  as  there  Is  aofflclent 
matter  to  form  a  volume  of  not  less  than 
9iz  hundred  pages."  A  volume  of  600 
pages  fills  the  requirement  ot  the  statute 
In  that  particular,  and  Is  undoubtedly  "a 
full  volume,**  r^erred  to  la  the  second 
proviso  uf  section  3993.  The  payment  for 
preparation,  printing,  and  delivery  of  800 
copies  o(  a  vitlume  containing  600  pages  is 
limited  to  92,100.  The  relator  asks  noth- 
ing more  than  that  for  000  pages,  bound 
In  said  volume.  Nu  doubt  the  provision 
Is  wise,  for  without  the  requirement  fix- 
ing the  minimum  quantity  of  matter 
wlilcb  shall  constitute  a  volumeof  Reports 
the  state  might.  In  the  coarse  of  publica- 
tion, be  fonnd  paying  the  same  rate  for  a 
volume  containing  much  less  matter. 
But  as  there  may  be  a  greater  or  less  num- 
ber of  pages  bound  In  a  volume,  the  Ipgis- 
latlve  assembly  provided  that  the  vol- 
umra  of  our  Reports  should  not  contain 
** less  than  six  hundred  pages."  and  also 
provided  "  that  the  same  shall  be  paid  lor 
at  the  rate  of  six  dollars  for  each  volume 
of  idx  hundred  pagea,  and  that  each  vol- 
ume of  more  than  six  hundred  pages  shall 
be  paid  for  at  the  same  rate  for  the  num- 
ber of  pagea  exceeding  elx  hundred,"  and 
that  the  auditor  "shall  issue  to  said  re- 

{»orter  a  warrant  for  the  amount  to  be 
oond  due  as  above."  The  "amount  to 
be  found  due  as  provided  above"  meana 
■Imply  9S  for  the  volume  ol  600  pages. 


LTBB,yoi»26.  (Honk 

wltii  payment  at  the  same  rate  for  any 

additional  pages  bound  in  the  same  vol- 
ume, which  was  simply  a  mathematical 
nalcnlatlon.  If  more  than  600  pages  are 
bound  in  volume  9,  and  this  paid  for,  the 
exccHS  will  not  have  to  be  paid  for  in  vol- 
ume 10,  nor  will  tbe  state  have  to  pay  any 
sum  whatever  "  to  cover  expenses  of  sta- 
tionery and  clerical  work"  In  the  prepara- 
tion of  such  excess  over  600  pages.  We 
think,  without  doubt,  the  rdatorls  emi- 
tted to  tlie  further  sum  ol  9150.  ondar  the 

Erovletons  of  the  statute  quoted.  To 
old  otherwise  would  deny  all  force  and 
effect  to  the  provision  for  the  payment  for 
the  preparation,  printing,  and  binding  of 
the  mutter  contained  in  tbe  volume  in  ex- 
cessof  tiOO  pages.  To  our  view, every  pro- 
vision and  particular  of  the  law  may  be 
given  Its  full  force  and  effect  according  to 
the  evident  Intention  of  the  I^islative  as- 
sembly. It  la  ordered  that  the  writ  ol 
mandate  issue  as  prayed  for  In  the  relat- 
or's petition. 

Blake,  C  J.,  and  Dk  Witt,  J.,  concur. 

'  (U  HDDt  E24) 

ObLS  T.  HBUNA.  ft  It,  SUSLTINa  ft  R»> 

STOTtOH  Co. 

(AqHunM  Court  of  Montana,  June  1810.) 
OHAirea  or  ^m*— RMsnra. 

1.  Code  Civil  Proa  Mont  f  69,  provides  that 
actioQS  on  contract  may  be  ined  fn  the  oouatr 
in  whioh  the  contract  wu  to  be  performed,  and 
ai^oas  for  torts  in  the  oountywhere  the  tort  was 
oamBiltted,  labject,  however,  to  the  poww  of  the 
court  to  cbsDfe  the  place  of  trial,  as  provided  in 
the  sot.  field  that,  where  an  employe  brought 
suit  in  JefferKm  county  for  personal  injunes 
received  while  employed  npon  a  railroad  ther^n, 
a  change  of  venue  will  not  be  granted,  sltboogh 
snoh  railroad  is  owned  br  a  smiting  oompauy 
whose  prinoipal  place  ol  nasinsas  la  In  anothT 
county. 

2.  A  complaint  which  alleged  that  the  rail- 
road was  situated  in  Jefferson  county,  and  ^at 
at  the  time  of  the  injury  plalntilt  was  **[u  tlia 
employmaDtofibedefendantasbrakemaa  •  •  • 
upon  snCh  railroad*  sulHoiently  sets  forth  where 
the  oontraet  of  employment  was  to  be  performed. 

Appeal  from  district  court,  Jefferson 
county;  Thomas  J.  Oalbbaitb,  Judge. 

Action  for  personal  Injuries  by  N.  C.  Oela 
against  the  Helena  ft  Livingstone  Smelt- 
lug  &  Reduction  Company. 

Citileu,  Sanders  Jk  SbeltOBy  for  appel- 
lant. R-  0,  D»r^t  for  respondent. 

Harwood,  J.  This  Appeal  la  from  an 
order  made  by  the  district  court  of  the 
fifth  Judicial  district,  within  and  for  Jel- 
fei-sun  county,  denying  appellant's  motion 
for  a  change  of  the  place  of  trial  from 
said  county  to  the  county  of  Lewis  and 
Clarke.  Fot  the  purposes  of  this  appeal 
it  is  admitted  thatdefendant  Is  a  corpora- 
tion, and  has  Its  principal  place  of  buB«- 
neds  at  the  city  of  Helena,  county  of  Lew- 
is and  Clarke.  The  cause  of  action  ed- 
leged  In  plaintiff's  complaint  la  to  tbe 
effect  that  at  a  atated  time  defendant  was 
tbe  owner  and  In  control  of  a  certain  rail- 
road lying  within  the  county  of  Jeffpreon, 
used  by  defendant  for  the  transportation 
of  ores  over  the  same  from  Its  mines  to  its 
smelter;  that  plaintiff  was  In  tbe  employ- 
ment of  defendant  as  brakeman  qpon  cer- 
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tain  cars  drawn  npnn  and  orer  said  rail- 
road by  steam  motive  power;  that  wblle 
In  Ruch  employment,  and  In  the  perform- 
ance of  hlB  duty  as  Much  brakf>man, 
through  tbe  neffllgence  and  carelPBRness  of 
derendant,  and  without  fault  or  negligence 
on  the  part  of  plaintiff,  he  received  certain 
bodily  Injuries,  which  are  Ret  forth  and  de- 
scribed, whereby  he  allegea  that  he  waR 
damaged  In  the  Bum  of  f 20,000.  Defend- 
ant flti>d  a  demurrer  to  plaintiff's  com- 
plaint, and  an  affidavit  of  merits,  setting 
forth,  among  other  things,  the  fact  that 
defendant  Is  n  resident  of  the  county  of 
Lewis  and  Clarke,  and  was  there  serred 
with  sommouB  In  this  action;  and,  npon 
tbe  facte  set  fortb,  demanded  that  the 
place  lor  the  trial  of  said  action  bechanged 
to  the  county  of  Lewis  and  Clarke.  It  Is 
provided  In  section  61,  Code  Civil  Proc, 
that,  "It  thecunnty  In  which  the  action  Is 
commenced  la  not  tbe  proper  eoonty  for 
the  trial  thereof,  the  action  may,  not- 
withstanding, be  tried  therein,  unless  the 
defendant,  at  the  time  he  up{>eors  and  an- 
swers  or  demurs,  flies  an  attldavlt  ol  mer- 
its, and  demands  In  writing  that  the  trial 
be  had  In  the  proper  county."  Plalntlff'ii 
counsel  In  his  brief  ni^s  the  point  that 
Bucli  demand  was  not  made  at  tbe  time  o( 
filing  the  demurrer,  and  for  that  reosoQ 
the  motion  for  change  was  properly  over- 
ruled. But  the  record  does  not  show 
when  the  affldavlt  of  merits  and  demand 
for  change  was  Aled.  Nor  Is  tliere  any 
showInK  that  tbe  motion  for  change  of 
place  of  trial  was  overruled  on  the  ground 
that  the  demand  was  made  too  late.  It 
fa  also  admitted  by  counsel  that  said  affi- 
davit and  demand,  as  well  as  the  other 
papers  contained  In  this  record,  were  ased 
on  the  hearing  of  defendant's  motion  for 
a  change.  Fo**  these  reasons  we  do  not 
pass  npon  that  point,  but  will  consider 
tbe  main  question  as  to  the  right  of  de* 
f»daut  to  tbe  cliauKe  demanded.  It  Is 
provided  In  section  08,  Id.,  that  "actions 
on  contract  may  be  tried  In  the  county  In 
which  tbe  contract  was  to  he  performed, 
and  actions  for  torts  In  tbe  county  wbere 
the  tort  was  committed. subject,  however, 
to  tbe  power  of  the  court  tu  change  tbe 
place  of  trial  as  provided  In  this  act. " 
Counsel  for  appellant  contends  that,  fn 
view  of  the  pecDilur  langnage  of  the  com- 
plaint In  this  action.  It  must  be  held  to  be 
an  action  for  the  breach  of  a  contract  re- 
lation, and  that  It  does  not  appear  by  the 
lerins  of  tbe  contract,  as  set  forth,  where 
the  same  was  to  be  performed,  and  there- 
fore the  change  demanded  should  be  grant- 
ed. It  clearly  appears  from  the  complaint 
that  a  contract  relation  of  employer  and 
employe  existed  between  plaintiff  and  de- 
fendant, and  the  complaint  also  shows 
that  the  contract  of  employmentaud  serv- 
ice was  to  he  performed  In  Jefferson  coun- 
ty. It  Is  alleged  that  the  railroad  upon 
which  defendant  was  employed  was  "ly- 
ing within  tbe  county  of  Jefferson;"  and 
that  plaintiff,  at  the  time  ol  the  Injury 
complained  of,  "  was  In  the  employment 
of  the  defendant  as  brukeman  npon  cer- 
tain cars  propelled  by  steam  upon  said 
railroad;"  and  that,  while  plaintiff  was 
performing  his  dnty  "  upon  a  car  In  the 
service  of  defendant  upon  said  railroad^ " 


the  alleged  Injury  occurred.  We  do  not 
agi-ee  with  the  learned  counsel  for  defend- 
ant that  It  does  not  appear  from  the  lan- 
guage of  tbe  com  plaint  where  thecontract 
set  forth  therein  was  to  be  performed.  If 
plaintiff  was  employed  by  defendant  fn  the 
capacity  of  brakeman  npon  Its  railroad, 
"lying  within  the  county  of  JefferRon," 
the  contract  for  service  must  he  performed 
In  Jefferson  county.  Then  the  Injury  al- 
leged, and  for  which  plaintiff  demands  the 
ayment  of  damages,  Is  also  averred  as 
avlng  been  committed  In  Jefferson  coun- 
ty. This  Is  an  example  of  those  cases  of 
which  Mr.  Bishop  remarks:  "There  la  in 
the  legal  field  a  not  well-dedned  space, 
within  which  tort  and  contract  mingle  or 
blend  or  overlie  each  other,  In  ways  part- 
ly plain  and  familiar  and  partly  obscure." 
Bish.  Non  Cont.  Law,  §  72;  Bisb.  Cont. 
S$  1148-187,  216,  228.  Bnt,]n  whatever  view 
counsel  may  regard  this  action  as  respects 
Its  nature,  we  do  not  think  defendant  la 
entitled  to  a  change  of  place  of  trial  on 
the  grounds  presented.  It  Is  unnecessary 
to  pass  upon  the  point  presented,  as  to 
tbe  residence  of  a  corporateexlstence;  for, 
should  we  hold  as  contended  by  defend- 
ant, still  it  would  not  be  entitled  to  a 
change  of  place  of  trial  on  the  ground  of 
realdenee.  for  the  reasons  above  set  forth. 
The  order  appealed  from  Is  affirmed,  with 
costs. 

Blaes,  C.  J.,  and  De  Witt,  J.,  concur. 


OAT.LATIN  CA.VAL.  Co.  T.  I4AY. 

(Stqwvme  Court  vf  Uonlana.  June  S3, 1891.) 

Exrasm  Dohaik— Daxaobs  and  Bbn»its-Rbc- 
ORD  —  Ahkmdmbmts  TO  Statshbxt  won  New 

1.  In  actions  for  dsaiaseB,  where  land  was 
taken  for  canal  purposes,  the  testlsu»Tof  a  wit- 
ness as  to  damages  may  be  consldared,  although 
he  does  not  testify  as  to  benefits. 

3.  A  court  need  Dot  make  separate  findings  o' 
damages  and  benefits,  when  there  is  no  evideDce 
of  benefits  in  any  sum  whatever. 

H.  Where  amendments  were  allowed  to  a 
statement  on  motion  for  a  new  trial  by  inserting 
words  and  matter  at  different  places,  and  the 
same  were  tacked  at  the  end  of  the  statement  with 
reference  to  pages  and  lines,  the  supreme  court 
will  not  consider  such  amenameuts. 

Appeal  from  district  court,  aallatin 
county;  Fbank  Hxnrt,  Judge. 

Hmry  C.  Smith  and  B,  P.  Cadwell,  for 
appellant.  Cbna.  S.  Uartman,  for  r»< 
spondent. 

Pb  Witt,  J.  This  Is  an  appeal  from  an 
award  of  dainageB  for  the  taking  of  land 
of  the  respondent  for  tbe  purposes  of  a 
canal.  Commissioners  were  appointed  in 
the  statutory  manner,  who  appraised  the 
amount  of  damages.  From  their  award 
defendant  appealed  to  th^  district  court, 
wherein  the  matter  was  tried  by  tbe 
court,  and  flndlngs  made  In  favor  of  de- 
fendant In  the  sum  of  9215.  the  value  of 
the  land  taltm,  and  for  $785  damages. 
Judgment  was  entered  accordingly.  The 
canal  company  appeals  from  an  order  de- 
nying a  motion  for  a  new  trial,  and  from 
the  Judgment.  We  will  examine  the 
points  presented  by  counsel  lor  appellant. 

1.  Appellant  ai^gues  (it  the  bar  that  tbe 
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declBlon  Is  not  snpportecl  by  the  evidencie 
In  that  there  'vaa  no  evidence  ot  the  value 
of  the  land  at  the  date  of  the  Bummons^ 
basing  his  posltloD  upon  section  <I09,  Code 
Civil  Proc,  which  provides  that  the  act- 
ual value  of  the  land  at  the  date  of  the 
summons  shall  be  the  measure  of  compen- 
sation for  all  property  to  be  actually 
taken,  and  basis  of  damages  to  property 
not  actually  taken,  but  Injuriously  af- 
fected. Bat  the  record  discloses  uo  speci- 
fication upon  this  point,  and  it  cannot  be 
«onBidered.  The  last  utterance  of  this 
«ourt  on  that  question  Is  In  Carron  v. 
Wood.  10  Mont.  — ,  2(1  Pac.  Rep.  3S8. 

2,  There  Is  evidence  of  a  number  of  wit- 
nesses that  the  land  taken  was  worth  ¥'20 
an  acre.  The  court  found  that  the  land 
was  worth  9215.  Appellant  contends  that 
"Lhere  Is  no  testimony  of  the  number  of 
acres  taken,  and  hence  no  evidence  by 
which  the  court  could  arrive  at  a  total  ot 
$215.  Again,  consulting  the  speclScations, 
we  Bnd,  "fifth,"  that  the  appellant  ex- 
ItresRly  specilles  that  it  is  admitted  that 
there  were  1DJ|£  acres  taken  by  the  canal, 
-vbleb  acreage,  at  the  value  of  920,  gives  a 
lutal  of  9215,  as  found  by  the  court. 

3.  Appellant  riaims  that  there  was  er^ 
ror,  in  that  witnesses  were  Interrogated, 
and  allowed  to  testify,  as  to  damages  In 
IsroBS,  as  he  calls  It;  whereas  they  shonid 
have  testified  as  to  damages  and  injuries 
to  the  premises,  and  again  as  to  benefits; 
and,  citing  appellant's  brief,"  the  difference, 
it  any,  Is  the  damage  allowed  to  the  land 
not  taken,  but  the  result  Is  for  the  court, 
and  not  the  witnesses.— it  is  the  conclu- 
sion tor  the  court  to  find,  not  for  the  wlt- 
neHBca  to  state."  Asa  matter  of  course, 
ovidence  as  to  all  daniageH  is  competent, 
and  evidence  as  to  all  benefits  Is  compe- 
tent. But  counsel  seem  to  take  the  posi- 
tion that  the  witness  must  not  speak  of 
damages,  unless,  in  the  same  utterance, 
lie  telU  what  he  knows  of  the  benefits,— 
tbot  is  to  say,  that  he  must  have  them 
each  In  his  mind  at  once,  and  weigh  them 
each;  and  that  when  he  has  flnlshed 
speakine  he  must  have  presented  either  a 
net  result,  or  the  facts  from  which  the 
hearer  may  at  once  deduce  the  net  result, 
and  say  what  Is  the  balance  In  favor  of 
damage,  if  any,— that  is  to  say.  that 
when  a  witness,  in  his  testimony,  finally 
informs  the  court  or  Jury  what  the  dam- 
age Is,  the  sum  arrived  at  rait»t  be  a 
balance  after  dedncting  the  benefits.  But, 
lu  the  nature  of  things,  when  a  witness  is 
asked  as  to  damages,  be  thinks  of  Injuries 
alone  as  distinguished  from  benefits,  and 
reK|>(>nclR  accordingly;  and  when  the  In- 
quiry is  as  to  bent^fits.  his  reply  is  upon 
thiit  snhject.  Appellant  objects  that  the 
qm'stionB  were  directed  todamages  alone, 
anil  not  to  bonefits.and  that  he,  inquiring 
about  damages,  should  have  elicited  In- 
formation about  benefits.  The  simple  re- 
ply to  appellant's  position  Is  that,  if  the 
canal  company  were  Interested  In  proving 
benefits,  they  had  ample  opportunity  for 
croHS-exanilnatInn  to  ascertain  whether 
respondent's  witnesses  had  considered 
benefits  In  arriving  at  their  figures,  and  of 
Introducing  direct  evidence  on  that  point. 
We  have  recently  touched  upon  this  prop- 
osltiuu  in  Carron  v*  Wood,  supra. 


4.  Appellant  Insists  that  there  shonid 
have  been  separate  findings  ot  the  court  of 
the  amount  of  damages  and  benetita.  But 
the  condition  of  the  evidence  upon  the  sub- 
ject of  benefits  makes  this  matter  immate- 
rial to  the  appellant  In  this  case.  The 
whole  evidence  as  to  benefits  Is  that  two 
witnesses  said  that  the  cattle  conid  drink 
from  the  canal.  One  said  that  If  there  is 
any  seepage  It  would  make  the  grass 
grow  better,  and  another  said  that  the 
canal  makes  water  all  the  time,  and  he 
found  it  very  convenient  to  have  water 
upon  all  his  fields.  Not  a  witness  testifies 
that  the  canal  was  a  benefit  In  any  sum 
whatever.  \  finding  of  benefits  In  any 
amount  could  not,  therefore,  have  been 
sustained  by  the  eridence;  and  if.  un  the 
evidence,  the  court  bad  found  that  there 
were  no  benefits,  such  fladlng  would  not 
have  helped  the  appellant.  We  are  ot 
oi>inton  tbac  appellant  has  no  complaint 
on  this  ground.  In  the  preparation  of  the 
statement,  on  motion  for  a  new  trial,  it 
appears  that  amendments  were  suggested 
by  the  responden t.  The  amendmen ts 
were  allowed  by  the  district  judge  In  the 
tollowlug  language:  "TJiefuregolngstate- 
ment,after  the  same  has  been  amended  by 
allowing  the  amendments  uEfered  by  the 
defendant,  *  *  *  Is  allowed  and  set- 
tled. "  The  amendments  refer  to  changing 
words  and  inserting  matter  at  different 
places  In  the  statement  In  Its  original 
draft.  Instead  of  making  the  amend- 
ments as  the  court  ordered,  and  putting 
them  into  the  statement  at  the  appro- 
priate places,  the  compiler  tackn  them  on 
at  the  end  of  the  statement,  in  their  orig- 
inal language,  with  reference  to  pages  and 
Hues  of  the  (trigintd  draft.  When  a  copy 
of  the  statement  Is  made  and  sent  to  this 
court,  with  pages  and  lines  all  changed, 
and  this  court  undertakes  to  arrange  the 
amendments  In  their  proper  places,  (work 
which  should  have  been  done  by  the  com- 
piler,) the  matter  Is  wholly  unintelligible. 
The  resulc  is  that  we  will  dlsr^ard  the 
amendments.  We  have  heretofore  en- 
deavored to  speak  of  this  matter  In  un- 
mistakable language,  and  we  add  this  ut- 
terance to  a  long  line  of  reraarka  In  former 
cases.  We  find  no  error  in  the  record. 
The  order  and  judgment  of  the  dlHtrict 
court  are  affirmed,  with  costs. 

Blakk,  C.  J.,  and  Harwood,  J.,  concur. 


Waterhury  v.  Board  of  Commissioners 
OF  Deer  Lodge  Cot;NTY. 

(Sv/preme  Court  qf  Montana.  June  15, 1691.) 

GOOKTT  SOBJXCT  TO  OABNlSHMSm— DEBT  OW  OF- 

riCEEt. 

1.  UndCT  Code  Civil  Proc.  Mont,  f  189,  pro- 
viding that  all  persons  having  possession  or  con- 
trol of  credits  or  property  of  defendant,  or  owing 
him,  shall  be  liable  as  f^mishees,  etc.,  and  Gen. 
Laws  Mont.  §  203,  providing  that  the  word  '•per- 
son"  may  extend  to  bodies  poUtlo  and  eorporste, 
a  county  may  be  garnished  for  debts  owed  by  It 
to  one  of  its  olUcers. 

3.  tiach  construction  of  the  statutes  is  not 
contrary  to  public  polioy,  as  tending  to  impede 
the  exercise  of  Its  functioiu,  and  to  impair  the 
usefulness  of  Its  servants. 

Appeal  from  district  court.  Beer  Lodge 
county  i  Cbaki.ks     Mabbhali..  Judge. 
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The  0latntIir  b«reln  brodgftt  an  action 
In  the  Justice's  conrt  against  Thomas  Har- 

-non.  The  defendant  In  that  action  was 
at  that  tlmeadeputy-sherllf  of  Deer  Lodge 
county »  working  In  that  capacity  upon  a 
fixed  salary.  The  action  before  the  Jus- 
tice of  tb»  peace  was  upon  a  money  de- 
mand, and  the  plalntID  tberela  obtained, 
In  the  ordinary  manner,  a  writ  of  attacta- 
raent  against  the  property  of  the  defend- 
ant Hamon.  In  pursnance  to  this  writ 
of  attachment  the  constable  levied  apon 
and  attached  In  the  possession  of,  and 
nnder  control  of,  the  defendant  herein  the 
sum  of  $347.81  belonging  to  said  Haroon, 
and  dne  and  owing  him  from  the  defend- 
ant herein,  by  delivering  tme  coplea  of  the 
writ,  and  leaving  the  same  with  the 
chairman  and  clerk  of  the  board  of  connty 
commissioners  and  treasurerof  thecounty, 
togetherwith  notices  that  all  debts  owing 
by  the  county  to  said  Hamon,  and  all 
credits  and  otber  peraonal  proper^  In  the 
possesdon  oi  said  connty  baonglntf  to 

.  Bald  Hamon,  wen  attached  In  pursuance 
to  said  writ.  Afterwards  plalutltr  recov- 
ered Judgment  against  Harnon  In  the  Jus - 
tlce's  court  tor  $210.40.  Execution  was  Is- 
sued, which  was  served  upon  the  county, 
with  similar  notice  of  gamishment  as  In 
the  swvlce  of  the  writ  of  attachment; 
that  at  the  time  of  the  service  of  said 
respective  writs  the  said  county  had  In  its 
poHsesslon  and  was  owing  said  Hamon 
$847.80.  and  answered  the  writ  by  Its 
chairman  and  clerk  to  that  effect.  The 
JudRraent  against  Hamon  has  not  been 
satisfled,  ami  the  councy  defendant  herdn 
has  not  paid  any  part  ol  said  money  to 

-plalntin  in  that  action.  The  said  sum  of 
money  was  dne  from  the  county  to  said 
Hamon  for  services  as  deputy-sheriff  and 
expenses  about  aald  office.  At  the  time 
of  the  levy  thecounty  had  allowed  said 
snm  to  Hamon.  The  case  was  tried  upon 
an  agreed  statement  of  facta,  of  which  the 
foregoing  ts  a  summary,  and  the  decision 
of  the  district  court  wu  asked  upon  the 
poiut  whether  the  defendant  herein,  nnder 
Those  facts  and  the  law,  can  be  charged 
as  garnishee  as  to  the  snm  of  $S47.80,  or 
any  part  thereof.  The  district  court  gave 
Judgment  for  the  county,  and  plaintiff 
waterbury  appeals  from  that  Judgment. 
The  portion  of  the  laws  subject  to  con- 
■tmetlon  areas  follows:  Code  Civil  Proc. 
S  189.  "All  persona  having  In  tbelr  posses- 
sion or  under  their  control  any  credits  or 
other  peraonal  property  belonging  to  the 

.  defendant,  or  owing  any  debts  to  the  de- 
tenflant,  at  the  time  of  service  upon  them 
of  a  copy  of  the  writ  and  notice,  as  pro- 
Tided  In  the  last  section,  shall  •  •  • 
be  liable  to  the  plalntlir  for  the  amount 
of  such  credits."  ete.  A  statutory  con- 
struction of  the  word  "  person  "  is  found 
In  section  202,  Onn.  Laws,  which  says: 
"The  word  'person'  may  extend  and  be 
applied  to  bodies  politic  and  corporate." 
Section  744,  Oen.  Laws,  provides  **that 
each  organised  county  of  the  state  shall  be 
a  body  politic  and  corporate,  and,  as 
■ttch.shau  be  empowered  for  the  following 
purposes:  To  sue  and  be  sued;  to  make 
all  contracts  and  do  all  other  acts  in  re- 
lation to  the  property  and  concerns  [of 
the  conuty}  neceasaigr  tu  the  exercise  of  its 
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corporate  or  administrative  powers;  to 
exercise  other  and  further  powers  as  may 
be  specially  conferred  by  law,"  etc.  The 
qoeetton  now  before  this  court  Is  simply 
whether  the  connty  defendant  Is  liable 
as  garnishee  under  the  facts  agreed  npon 
and  the  law  as  cited. 

UeqivBB.  IViaston,  for  appellant.  AeiH 
tIJ.  utmkett,  Atty.  Qen.,  and  W.  S.  Shaw, 
Co.  Atty.,  for  respondent. 

Dr  Witt.  J.,  (after  Mtattog  the  Ikcta  as 
aAova.)  This  action  arosewblle  thiscom- 
monwealth  was  a  twritory  of  the  United 
States,  and  the  laws  appllcableto  the  con- 
tention are  set  forth  in  the  introductory 
statement.  The  garnishment  of  towns, 
cities,  and  counties  has  been  the  subject  of 
such  conflicting  views  In  different  states, 
and  being  a  first  impression  In  this  court, 
we  Incline  to  adopt  the  language  of  Judge 
WBUjain  aty  of  Newark  v.  Fonk,  16  Ohio 
St.  468:  "In  otber  states  authorities  are 
qnlte  conflicting;  so  much  so,  that  we  do 
not  teeel  bound  by  any  of  them,  and  see 
nothing  to  prevent  ns  from  deolding  the 
qoeatlon  as  an  original  one,  according  to 
our  own  views  of  public  policy  and  the 
meaning  and  Intent  of  the  statute. "  This 
conflict  to  some  extent,  but  by  no  means 
wholly,  dlasolves,  upon  an  inspection  Vi 
the  statutes  upon  which  the  decisions  are 
made.  In  2  Wade,  Attachm.fiS  845,  419,  are 
marshaled  the  states  holding  diverse  views, 
and  the  author  concludes  that  the  majori- 
ty is  against  faoldlDg  municipal  corpora- 
tions as  gamtshees.  But  the  author 
doubts  the  soundness,  and  questions  the 
reason,  of  the  role.  There  Is  eminently 
respectable  opinion  apon  the  other  ride 
of  the  question.  An  analysis  of  the  cases 
would  be  Interesting,  but  we  will  not  en- 
ter upon  It,  by  reason  of  the  direct  con- 
flict of  the  declBlons,  even  upon  similar 
statutes;  and,  furthermore,  we  are  of 
opinion  that  the  statutes  of  this  atate 
an  so  much  more  explicit  upon  the  sub- 
ject under  consideration,  that  many  of 
the  decisions  of  sister  states  are  Inappli- 
cable, and  that,  in  view  of  onr  statute, 
the  weight  of  authority  Is  not  against 
the  liability  of  a  county  as  a  garaishee. 
It  Is  not  doubted  that  the  statute  may 
exempt  a  county  from  the  process  of  gar- 
nishment. Onr  statute  does  not  so  ex- 
empt a  county;  and,  U  they  are  to  be  ex- 
empted, the  authority  must  be  found  als^ 
where  than  In  the  express  declaration  ot 
the  statute.  Again,  the  atatuce  may  snlv 
Ject  a  county  to  this  process.  Now  what 
do  we  find  In  the  written  law?  It  de- 
clares that  "all  persons"  having  In  their 
possession  or  under  their  control  any 
credits  or  other  peraonal  property  be- 
longing to  the  defendont.  or  owing  debts 
to  hlra,  etc.,  shall  be  liable  to  the  process. 
Furthermore,  that  the  word  "person" 
may  be  applied  to  "bodltis  politic  and  cor- 

{>orBte. "  Hence  counties,  as  **  bodies  pol- 
tic  and  corporate,"  are  brought  within 
the  meaning  of  the  word  "persons,"  and 
all  persons  may  be  garnished.  It  la  there- 
fore no  strained  conclusion  to  say  that  a 
connty  Is  subject  to  the  process.  Speak- 
ing of  holding  a  county  as  garnishee. 
Judge  BiDDLB  (Wallace  t.  Lawyer,  M 
Ind.  608)  says:  'And  the  dedslona  an 
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Kenerally  made  upon  statutes  auttaoris- 
inn  corporations,  fn  terras,  to  be  gar- 
Qldhed;  yet  the  courts  hold  thattbeven- 
eral  word  'corporation'  mnat  be  restrict- 
ed to  mean  private  or  ordinary  buslnesd 
corporations,  and  not  extended  to  em- 
brace municipal  corporations,  or  bodies 
politic  and  corporate.  The  words  used 
in  the  statute  of  this  state  are  '  persons* 
or  *  corporations,' in  general  tertos. "  But 
the  statute  ol  Montana,  as  alcove  no- 
ticed, goes  further  than  to  use  the  words 
^'perHODB*'  or  "corporation "  In  gmeral 
terms,  as  In  Indiana,  and  the  remarks  of 
the  Judtre  in  that  case,  and  the  autlioritee 
to  which  be  refers,  low  their  force  In  thle 
court.  It  Ib  a  general  principle  that  one 
who  may  tie  sued  may  be  garnished  by 
the  creditor  of  the  tierson  who  may  sue. 
Counti3B,  with  us,  may  be  sued,  (section 
744,  Gen.  Laws.)  and,  therefore,  under 
the  general  rule,  they  woold  be  snbject  to 
gamlshm^it.  They,  In  this  respect,  do 
not  come  wltfala  the  reason  o(  exempting 
;i  sovereign  state  from  garnishment,  which 
sovereignty  may  not  be  eaed,  or  ordi- 
narily subjected  to  process  of  the  courts. 
It  being  clear  that  the  statute  does  not 
expressly  exempt  counties  from  garnish- 
ment, and  It  bdng  equally  clear  that  the 
letter  ot  the  statute  Is  such  that  It  can  be 
i-easonably  applied  to  a  county  as  a  sub- 
ject ot  garnishment,  Is  there  anything  In 
the  spirit  of  the  law  or  the  doctrine  ot 
public  policy  which  prohibits  such  a  con- 
iitruction  ? 

We  will  examine,  in  the  light  of  the  stat- 
ute, the  reasons  addQcnd  for  exempting 
counties  from  this  proceu  of  the  eonrts. 
It  Is  objected  that  there  Is  practical  diffi- 
culty In  summoning  an  artificial  entity, 
like  a  county,  to  be  examined  on  oath  re- 
specting ltd  possession  ot  property  ot  the 
debtor,  as  provided  in  section  190,  Code 
Civil  Proc.aud  that  so  summoning  its  offi- 
cers ts  a  serious  Interruption  to  the  busl- 
nem  of  the  county  and  tta  officers.  We 
cannot  agree  with  thlsvlew.  The  statute 
(Rpctlon  749,  Gen.  Laws)  expressly  pro- 
vided a  method  for  service  of  process 
against  a  county  in  all  legal  proceedings. 
In  another  portion  of  the  statute  (section 
72)  service  of  a  summons  upon  a  county  Is 
provided  tor.  Answering  a  garutahment 
is  by  no  means  as  large  an  affair  as  ap- 
pearing In  an  action  as  a  defendant.  The 
statute  providing  a  method  for  summon- 
ing a  county  In  legal  proceedings,  we  can 
see  no  particular  difficulty  In  Its  appear- 
ing. There  was  certainly  none  in  this 
caHe,  and  no  derangement  ot  Che  county's 
business.  Again,  It  is  said  that  the  writ 
does  not  lie  against  a  county  by  reason  of 
Its  being  contrary  to  public  policy;  that 
dlsaHtera  to  the  public  would  ensue  If  the 
writ  were  allowed,  and  public  servautH 
would  be  Impaired  in  their  usefulness.  In 
Wallace  v.  Lawyer,  supra.  It  was  held 
that  a  county  cannot  be  held  to  answer 
ns  to  its  ludebtednesH  to  an  execution 
debtor  for  his  salary  as  an  officer  of  such 
county  In  proceedings  supplemental  to 
execution.  This  case  dten  with  approval 
Merwin  v.  City  of  Ohlcago,  45  III.  133, 
which  was  a  caee  of  garnishment  of  a 
municlpnl  corporation.  In  which  the  court, 
by  Lawub.\ci3,  J.  says:  '*The  only  anes- 
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tlon  preaented  by  this  record  la  whether 
municipal  corporations  lu  this  state  are 
liable  to  the  process  of  garnishment. 
This  court  held  In  City  of  Chicago  t.  Uas- 
ley,  25  III.  59a,  that  the  property  ot  such  a 
corporation  could  not  be  levle<l  on  and 
sold  under  execution.  This  decision  was 
placed  upon  the  grounds  ot  public  policy. 
However  strong  the  ooliga tlon  of  a  t^own 
or  city  to  pay  Its  debts.  It  was  considered 
that  to  allow  payment  to  be  enforced  by 
execution  would  so  tar  impair  the  osefal- 
neas  and  power  of  the  corporation  In  the 
discharge  olltsgovemmenttunctlons  that 
the  public  good  required  the  denial  of 
such  a  right.  •  »  •  Although  this  de- 
cision Is  not  conclusive  upon  the  question 
before  aa  as  ras  acUu<iic&ta,  yet  the  entire 
spirit  and  reasoning  upon  which  It  is 
based  must  lead  us  to  hold  that  a  munic- 
ipal corporation  Is  not  liable  to  the  pro- 
cess ot  garnishment.  The  question  has 
been  often  before  the  Ammrlcaa  courts, 
and,  although  tbe  decisions  are  not  oai- 
form.  In  a  large  majority  ol-the  cases  it  has 
bem  held  that  tbe  writ  would  not  lie. 
The  reason  given  for  these  decieions  Is  un- 
iformly tlie  same,  and  ts  substantially 
that  ^ven  by  this  court  In  the  case  in  25 
HI. :  ^  It  must  be  decided  as  a  question  ot 
public  policy.  Tbesa  mnnklpal  corpora- 
Ions  are  in  t3ie  sxerolse  ot  governmental 
powers  to  a  very  large  extent.  They 
control  pecuniary  interests  ot  great  magni- 
tude, and  vast  numbers  ot  human  beings, 
who  are  moredependent  on  the  mnninlpal. 
for  tbe  spourity  of  lite  and  property,  than 
they  am  on  either  the  state  or  federal, 
government.  To  permit  the  great  pabHc 
duties  ot  this  conraratlon  to  be  Imperfect- 
ly performed,  in  order  that  Individuals 
may  the  better  collect  their  private  debts, 
would  be  to  pervert  tbe  great  objects  of 
Its  creation."*  Thus  It  Is  observed  that4,5 
III.  133,  on  the  subject  of  garnishment  ot 
a  municipal  corporation,  adopts  the  rea- 
soning of  Sfi  111.  695.  In  the  matter  of  an  ex- 
ecution against  the  corporation,  on  a 
Judgment  obtained  directly  against  the 
corporation.  The  grounds  tor  denyluK  an 
execution  against  a  corporation  are  most 
sattsfactorlly  put  in  35  Ill.,Clty  of  Chicago 
V.  Husley.  The  court  well  points  out  the 
disasters  which  might  follow  the  levy  of 
execution  against  the  city  of  Chicago; 
how  the  aclsare  of  the  water-works  would 
precipitate  a  water  famine,  the  levy  upon 
flre'Cnglnee  would  expose  to  the  horrors 
of  conflagration,  and  the  seliure  of  reve- 
nues would  paralyse  government.  To 
these  views  we  have  no  dissent.  But  we 
cannot  follow  the  Illinois  court  in  46  HI. 
when  It  applies  these  arguments  to  the 
matter  of  garnishment  of  the  municipal 
corporation.  By  garnishment  the  water- 
works, flre-englnes,  public  buildings,  and 
revenues  ot  the  corporation  are  notselzed. 
Thn  corporation  is  simply  required  to 
hold,  and  Anally  pay  over,  a  sum  of 
money  or  property.  In  which  It  has  no 
interest,  to  one  person  rather  than  an- 
other. Its  business  is  not  Interrupted ;  its 
property  is  not  touched;  Its  functions  are 
not  deranged. 

Returaing  to  the  case  at  bar,  we  cannot 
agree  that  there  Is  any  reason  why  the 
great  public  duties  of  a  eauDty  need  be  Im- 
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wrfectly  performed,  or  that  its  boalnfiBB  la 
innnydunger  nl  derangemeut.lf  ft  be  com- 
pelled, by  prorenB  of  a  court,  to  pay  the 
snlary  of  a  servant  to  that  servant's  cred- 
itors. The  county  has  no  suit  to  defend, 
no  countiel  to  employ,  uo  wltneeses  to 
collect  and  pay.  It  has  no  burden  cast 
upon  It,  and  no  duty  to  perform,  except 
to  act  as  temporary  stakeholder,  to 
await  the  determination  of  a  conrt,  In  an 
actum  In  which  the  county  baa  no  In- 
terest. 

The  albumen t  of  public  policy  as  to  in- 
convenience to  the  county  and  Its  ofncera 
does  not  reach  oar  mind  with  snfflcient 
force  to  Impair  another  view  of  law  and 
of  right  that  Is  reeogniied  tbronsbout  the 
elvlllied  world;  that  la,  that  debtors 
should  pay  their  debts.  This,  of  course, 
with  the  modification  that  the  means  of 
livelihood  should  be  left  to  the  debtor, 
which  view  Is  embodied  In  the  laws  of  ex- 
emption from  execution,  which  In  this 
state  are  very  liberal.  The  debtor's  eam- 
ngs  for  80  days  prior  to  the  ioTy  of  a  writ 
are  exempt  from  aelsnre  Tbe  aerrantof 
the  eonnty  to  tbns  secured  In  his  snpport, 
If  he  earns  It,  and  the  county  Is  not  liable 
lo  lose  the  services  of  competent  officers. 
Indeed,  it  baa  never  been  observed  that  a 
county  has  difficulty  in  obtaining  employee 
\o  do  Its  work,  and  tbe  county  may  sure- 
iy  obtain  as  goi>d  service  from  those  who 
*)ay  their  debts  as  from  those  who  avoid 
such  payment,  and  are  protected  In  tbe 
avoidance  by  tbe  nnsatlsfylnK  doctrine  of 
public  policy. 

We  conclude  that  there  Is  no  sabstantlal 
argument  from  public  policy  which  re- 
qairs  us  to  read  the  law  as  to  gamtah- 
ment  of  counties  differently  from  what  its 
letter  seems  to  ns  to  declare.  Counties 
are  not  exempted  from  garutshment  by 
statute.  On  the  contrary,  their  liability 
to  the  process  is  within  the  letter  of  the 
Taw.  We  And  nuthing  in  the  spirit  or  the 
doctrine  of  public  policy  which  Induces  to 
add  to  or  take  from  the  letter.  Tbe 
Judgment  of  the  district  conrt  Is  reversed, 
and  the  cause  Is  r«nanded,  with  direc- 
tions to  that  court  to  enter  Judgment  in 
favor  of  the  plaintiff  for  $?10.40,  and  in- 
terest at  the  rate  of  10  per  cent,  per  an* 
num  from  the  12th  clay  of  MarcU,  1888, 
and  for  the  costs  of  this  appeal. 

BuKE,  C.  J.,  and  Habwood,  J.,  concur. 


Estill  et  a/,  v.  iRvrSE. 
(Supreme  Court  of  MtmUma.   June  15. 1891.) 
WATBit-KioaTe — TbiaIj—Failukb  to  Make  Find- 

In  an  action  to  rostrain  thfl  diversion  of 
water  from  a  crook  claimed  by  plaintiffa,  the 
court  found  that  plaintiffs  were  entitled  to  tbe 
use  of  waters  therein,  outdid  notflnd  specifically 
low  much;  it  also  found  that  defendant  was  en- 
titled to  use  so  much  of  tbe  water  aa  flowed  In 
tiie  iKnrtb  channel  of  the  creek.  Tbe  plaintlffB 
requested  the  court  to  And  tbe  number  of  inches 
of  water  to  which  they  were  entitled.  Held, 
that  to  avoid  a  maltlpUcity  of  salts,  and  in  order 
to  finally  determine  toe  rights  of  the  parties,  the 
fiodinf;  should  have  been  made;  P3x>ecially  as 
Code  Civil  Proc.  Mont  S  SSn,  provides  that  do 
judgment  shall  be  reversed  for  want  of  a  UndinR 
of  nets,  at  the  Instanoe  of  any  party  who  shall 
not  have  TwinaBted  aooh  flndliig. 


Appeal  from  district  conrt,  Deer  Lodga 
eonnty;  0.  M.  Durfeb.  Judge. 

Robinson  <fi  Stapleton,  for  appellants. 
O.  B.  O'Baanoa  and  Forbla  4k  Forbls,  for 
respondent. 

Blake,  C.  J.  The  complaint  alleges,  In 
substance,  that  the  plaintiffs  (who  are  the 
appellants)  nre  the  owaers  of  500  Inches 
of  water  flowing  in  Tin-Cup  Joe  creeki 
and  have  been  using  the  same  more  than 
18  years;  that  their  predecessnrs  In  Inter- 
est made  an  appropriation  thereof  In  1867 
for  the  purpose  of  Irrigating  crops;  that 
the  d^endant  (who  Is  the  respondent) has 
been  for  a  long  time  diverting  this  water 
from  the  stream,  and  depriving  the  plalo- 
tllfs  of  its  use,  and  lAreatens  to  continue 
such  diversion.  The  complaint  was  veri- 
fied Jniy  26, 1887.  The  answer  consists  of 
denial^,  which  admit,  however,  that  the 
plaintins  are  the  owners  of  80  loches  of 
said  water,  and  that  the  same  has  been 
used  since  1867  by  the  plaintiffs  or  their 
predecessors  In  interest,  and  that  the 
plalntlfhi  are  tbe  prior  appropriators 
thereof.  The  answer  denies  tnat  defend- 
ant has  deprived  the  plaintiffs  of  the  use 
of  said  water,  or  has  thrcutened  to  con- 
tinue any  diversion  thereof,  and  "denies 
that  Ave  hundred  (500)  inches  of  saJd  wa- 
ters are  or  always  have  been  required  or 
needed  to  Irrigate  the  land  mentioned  In 
the  complaint,  or  any  greater  amount 
than  one  hundred  and  forty-four  (144) 
Inches."  The  answer  was  fifed  July  80, 
1887.  The  relief  prayed  for  was  a  perpet- 
ual injunction  to  restrain  the  defendant 
from  diverting  said  water,  and  depriving 
the  plaintiffs  of  the  same.  The  action 
was  tried  by  the  court  without  a  Jury, 
and  tbe  following  findings  of  fact  were 
filed :  Prior  to  the  year  1S79.  the  ditch  In 
controversy  was  constructed  by  the  plain- 
tiffs and  their  predecessors  In  interest,  and 
their  "right  to  the  wat«r  was  recognized 
by  all  parties  from  that  time."  The  plain- 
tiffs, since  the  year  1»79,  'have  used  the 
said  ditch  and  waters  of  said  Tin-Cup  Joe 
creek  to  the  fall  capacity  of  the  said 
ditch,  when  there  was  sufficient  water  to 
All  the  same,  and  without  any  interrup- 
tion from  said  defendant.  *  •  *  That 
at  the  time  of  tbe  commencement  of  this 
action  the  plaintiffs  were  entitled  to  the 
use  of  tbe  waters  of  Tin-Ciip  Joe  creek  to 
an  amount  of  not  less  than  eighty  (80) 
inches,  nor  more  than  one  hundred  and 
forty-four  (144)  inches,  measured  by  tbe 
laws  of  Montana,  the  exact  amount  It  Is 
unnecessary  to  find  herein,  for  the  reason 
set  out  in  findings  hereinafter  mentioned. 
That  tbe  plaintiffs  on  the  day  of  tbe  com- 
mencement of  this  action,  and  for  some 
time  previous  thereto,  aud  duilnc  the  !rri- 
gating  season  of  1887.  bad  been  using  the 
waters  of  said  creek  to  the  full  extent  of 
their  riglit  to  said  waters,  an  far  as  de- 
fendant is  concerned.  •  •  •  That  de- 
fendant, at  the  time  of  the  commencement 
of  this  suit,  was  entitled  to  use  of  the 
waters  of  said  crsek  the  amount  ol  which 
flowed  in  the  north  channel  of  Tin-Cup  Joe 
creek.  *  ■  That  the  defendant.  In  tbe 
year  1880,  appropriated  tbe  water  that  was 
flowing  In  aald  north  channel,  and  nsed 
ererr  year  thereafter,  up  tu  tbacommence* 
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taent  of  tliiB  salt,  satd  waters  so  appro- 
priated, for  the  Irrifsatlon  of  a  tract  of 
land  owned  by  the  defendant.  •  •  * 
That  the  waters  of  snld  Tin-Cup  Joe  creek 
divideat thepoint  •  »  •  lutu twochan> 
nelB.  one  called  the 'South  Channel,*  and 
the  other  the  'North  Channel.*  and  that 
the  waters  naturally  flow  tn  eald  channel 
In  the  foltowlns  proportions,  to-wlt.  one- 
third  In  the  north  channel,  and  two-thirds 
In  the  sooth  channel.  •  *  •  That  the 
:defenQant  In  the  year  1887  used  only  the 
waters  flowing  In  said  north  channel,  and 
In  no  greater  amount  than  he  had  used  In 
■the  preceding  years  after  his  satd  appro- 
priation. •  •  •  The  defendant  has  not 
diverted  or  used  any  of  the  waters  of  said 
'creek  belonging  to  or  owned  by  the  plain- 
tiffs, or  either  of  them.  *  *  •  The  point 
ol  diversion  on  the  part  of  defendant  is 
'below  the  point  of  diversion  of  the  plain- 
tiffs. •  •  •  The  defendant  takes  the 
water  out  of  the  north  channel  of  said 
creek,  and  by  meansof  a  ditch carriea  It  to 
the  sunth  channel,  bcilov  the  head  of  plain- 
tiffs* ditch,  and  from  said  south  channel 
runs  the  water  Into  a  ditch  which  carries 
it  onto  defendant's  land.  •  •  *  That  at 
the  time  of  the  commencement  of  this  ac- 
tion, and  for  a  time  previous  thereto,  and 
thereafter,  waters  to  the  amount  of  from 
fifteen  to  thirty  inches  were  flowing  down 
said  south  channel  past  the  head  of  plain- 
tiffs'ditch."  The  court  fonnd,  as  a  conclu- 
sion of  law,  that  "  the  plaintiffs  are  not  en- 
titled to  a  perpetual  Injunction  restraining 
the  defendant  from  diverting  the  water, " 
and  judgment  was  entered  for  the  defend- 
ant for  his  coats. 

It  appears  from  one  bill  of  exceptions 
-that  "at  the  trial  of  said  cause,  after  the 
same  had  been  argued  by  counsel,  and  be- 
fore the  same  was  submitted  to  the  court 
for  Its  decision,  the  said  plaintiffs,  among 
other  things  submitted  to  the  court  to 
find  on  as  facts,  asked  the  court  to  find 
definitely  the  amount  of  water  that  plain- 
tiffs were  entitled  to  and  owned,  and 
drew  up  u  finding,  and  presented  the  same 
to  the  court,  to  find  on  as  to  the  same, 
and  which  requests  were  as  follows: 
•  •  •  That  plaintiffs  own,  and  have 
ever  since  prior  to  the  year  1S79  owned, 
the  waters  of  said  Tin-Cup  Joe  creek,  to 
the  extent  and  amount  of  —inches, 
measured  under  a  six-Inch  pressure,  and 
In  the  manner  proTlded  In  the  laws  of 
Montana  for  the  measurement  of  water; 
and  that  the  court  failed  to  find  on  said 
question  as  to  the  definite  amount  of 
water  owned  by  plaintiffs. "  It  Is  evident 
that  this  was  oneof  the  material  Issues  in 
the  case,  and  we  are  unable  to  find  a  legal 
reason  for  Its  omission  liy  the  court.  The 
rlghtij  ol  the  parties  demanded  that  this 
matter  should  be  passed  upon  so  that  the 
litigation  growing  out  of  the  controversy 
might  he  flnnlly  determined.  The  plain- 
tiffs are  entitled  by  appropriation  to  the 
prior  nse  of  a  certain  quantity  of  the  wa- 
ter which  flows  in  Tin-Cup  Joe  creek,  and 
it  Is  not  a  valid  finding  to  state  that  this 
is  not  less  than  80  Inches,  and  not  more 
than  144  inchet).  The  diversion  of  the 
stream  into  channels  la  not  a  controlling 
element.  We  take  judicial  notice  of  the 
laws  of  nature,  und-ean  say  that  the  pro-  ,1 


portion  of  the  wttter  which  will  ran  In  the 
branchy  of  this  stream  must  change  from 
year  to  year,  and  be  liable  to  sudden  Tti- 
riatlons  by  freshets,  floating  objects,  shift- 
ing sands,  or  other  cansefi.  One-third  of 
the  water  of  Tin-Cup  Joe  creek  may  be 
found  In  the  north  channel  to-day,  and 
this  portion,  through  natural  furo^,  may 
Increase  or  diminish  tu-morrow.  Th 
rights  of  litigants  cannot  be  bused  u|Kin 
such  uncertainties.  If  we  assume  that, 
through  the  action  of  the  causes  whicn 
have  been  specified,  there  are  80  inches  of 
water  in  this  stream,  and  that  one>tentb 
thereof  Is  flowing  In  the  south  channel, 
and  the  remainder  Is  In  the  north  channel, 
what  can  be  claimed  by  the  appellants 
for  their  prior  use,  under  the  findings?  It 
is  maintained  by  the  respondent  that  this 
Issue  Is  immaterial,  inasmuch  as  the  court 
has  found  that  the  appellants  have  en- 
Joyed  without  Interruption  their  right  to 
the  water  In  controversy.  We  concede 
that  the  aapreme  court  of  California  has 
often  asserted  the  rale  that  a  Jndgment 
will  not  be  reversed  through  the  failure  to 
find  upoo  certain  Issues  which  would  not 
require  a  different  judgment.  Johnson  v. 
Perry,  53  Cal.  351;  Robarts  v.  Haley,  9o 
Cal.  S97,  4  Pac.  Rep.  3R5:  People  v.  Center, 
66  Cal.  551.  5  Pac.  Rep.  26S.  and  6  Pac.  Rep. 
481 ;  Malone  v.  County  of  Del  Norte.  77  Cal. 
217, 1U  Pac.  Rep.  422.  These  declslona  have 
been  made  under  a  Code  of  Civil  Proced- 
ure which  does  not  embody  many  provis- 
ions I'clatlng  to  findings  of  facts  which 
are  enforced  In  this  state.  In  North  v, 
Peters,  138  II.  S.  271, 11  Sup.  Ct.  Kep.  346, 
Mr.  Justice  Lamah  In  the  opinion  said: 
"  In  the  case  uf  Dole  v.  Burieigh,  1  Dak.  227, 
46  N.  W.  Rep.  692.  on  which  counsel  for 
appellant  mainly  relies,  the  trial  court 
omitted  to  find  upon  a  material  Issue  pre- 
seated  by  the  pleadings,  bat  It  made  no 
additional  findings.  The  court  laid  down 
and  applied  thelong-establlshed  principle, 
nowhere  controverteil,  that  the  findings 
<if  fact  by  a  court,  like  a  special  verdict, 
mast  decide  every  point  in  Issae,  and  that 
the  omiHslon  to  flnd  any  material  fact  In 
ISAue  Is  an  error  which  Invalidates  the 
Judgment."  Our  statute  has  affixed  to 
this  doctrine  the  following  restrictions: 
"No  judgmentsball  be  reversed  on  appeal, 
for  want  of  a  finding  In  writing,  at  the  in- 
stance of  any  party  who  at  the  time  t>t  the 
suhmlBHlon  of  the  cause  shall  not  have  re- 
quested a  finding  In  writing,  and  had  such 
request  entered  in  the  minutes  of  thecourt. " 
Code  Civil  Proc.  §  280.  The  exceptions 
snprashow  that  the  appellants  compMed 
with  this  and  other  requirements  of  the 
Code.  The  anewer  does  not  contain  any 
allegations  of  tacts,  and  prays  for  a  judg- 
ment for  costs,  and  admits,  as  already 
construed,  that  the  plaintiffs  have  the 
prior  right  to  the  use  of  80  inchen  of  the 
water  of  Tin-Cup  Joe  creek.  Yet  there  Is 
a  finding  by  the  court,  without  any  qnali> 
flcatlon,  that  the  respondent  is  entitled  to 
the  water  which  was  flowing  In  the  north 
channel.  The  statute,  supra,  secures.  If 
possible,  more  firmly  than  ever  the  right 
of  a  litigant  to  the  judgment  of  a  court 
upon  the  material  issues  to  be  tried  and 
decided,  regardless  of  their  effect.  When 
I  a  proper  request  Uw  such  flndlqic  has  been 
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refuBHd,  It  U  not  a  aufflcient  JuBtiflcation, 
In  an  equitable  proceeding,  tu  Insist  that 
the  result  would  not  have  been  altered. 
The  Judgment  o(  the  court  below.  U  af- 
firmed, compelfi  tbe  appellants  tu  bring 
another  action,  In  order  that  this  Issue 
may  be  finally  adjudicated.  We  are  ol 
the  opinion  that  a  multiplicity  of  suits 
ran  be  prevented  by  reniundiug  the  case 
for  lurther  proceedings.  It  Is  therefore  or- 
dered and  adjudged  that  the  judgment  be 
reversed,  and  the  cause  be  remanded,  with 
dlrectlona  to  the  court  below  to  find  the 
facta  requested  on  tbe  testimony  taken, 
and  auch  further  testimony  as  may  be 
taken  l>etore  tbe  court,  aud  enter  Judg- 
ment thereon. 

Habwoud  and  De  Witt,  J  J.,  concur. 


Ross  T.  Boss  et  ah 

{Supreme  Court  of  Oregon.  May  11, 1891.) 

Stabs  Dbcisis— -Dbobeb  aoainst  Pabtt  undbb 
DOBBSS— Estoppel. 

1.  Bamford  v.  Bamford,  4  Or.  80:  Wetmore 
V.  Wetmore,  5  Or.  4419;  aud  Hall  v.  Hall,  9  Or. 
15S,— followed  OQ  the  principle  of  stare  declnis; 
ana  Weiss  v.  Bethel,  8  Or.  523,  no  far  as  tbe  same 
18  at  variance  with  tbose  cases,  is  overruled. 

2.  If  a  decree  be  rendered  against  a  party 
while  under  duress,  so  that  sacti  party  is  unable 
to  conduct  Ms  or  her  ease  properly,  the  remedy 
f>f  such  party  la  to  apply  to  the  court  iu  auoh 
ease  to  be  relieved  from  the  decree  as  soon  a» 
Mioh  duress  is  removed.  A  party  cannot  at  the 
same  time  take  advantage  oi  the  decree  which 
results  favorably  to  him  and  object  to  another 
part  of  it  on  the  ground  of  duress,  when  It  Is  al- 
leged that  the  entire  decree  was  procured  while 
such  party  was  under  duress. 

(SytIai)U8  by  the  Conn.) 

Appeal  from  circuit  court,  Umatilla 
county ;  James  A.  Fee,  Judge. 

The  object  of  this  suit  Is  tu  obtain  a  de- 
cree adjudging  tbe  plaintiff  to  be  the  own- 
er of  an  undivided  one-tblrd  of  certain  real 
property  described  in  the  complaint,  situ- 
ated in  Umatilla  county, and  for  a  par- 
tition thereof,  and  tor  an  accunnt  of  the 
rents  and  profits.  The  coniplatut  is  not 
the  usual  complaint  in  partition,  but  it 
sets  out  the  facta  upon  which  the  platntitt 
relies  to  establish  her  interest  in  tbe  prop- 
erty in  controversy;  In  other  words, 
pleads  tbe  evidence  of  ber  title.  This  la 
briefly  as  follows:  That  plaintiff  and  one 
William  Ho  SB  were  duly  married  in  Uma- 
tilla county,  Or.,  on  the  19th  day  of  July, 
188(f,  and  thereafter  lived  together  ns  hus- 
band and  wife  until  February  28, 18S8,  at 
which  time  this  plaintiff  commenced  a  suit 
tor  a  divorce  in  tbe  circuit  court  of  Mor- 
row county,  Or.,  on  the  grounds  of  cruel 
and  inhuman  treatment  and  of  personal 
indignities;  and  that  on  the  ItJth  day  of 
Marob,  i88S,  a  decree  oT  divorce  was  al- 
lowed by  said  court,  dissolving  said  mar- 
riage, for  the  causes  alleged  in  complaint. 
That  at  the  date  of  the  decree  said  Will- 
iam Koss  was  tbe  owner  of  all  the  real 
property  described  in  the  complaint  in  fee- 
fllmple.  and  that  no  mention  was  made  In 
plalntUf'B  complaint  for  a  divorce  of  any 
property  whatever,  nor  was  any  property 
right  or  Interest  mentioned  or  adjudicitted 
therein,  nor  was  there  any  adjudication 
regarding  the  above-mentioned  real  estate 


belonging  to  said  William  Boss  In  said 
suit.  That  on  the  Ist  day  of  April,  1888, 
William  Boss  died  intestate,  and  the  de< 
tendant  ThamiiBon  is  his  administrator, 
and  the  other  defendants  are  his  only 
beint  at  law.  It  Is  also  alleged  that  Boss 
employed  the  attorney  who  prosecuted 
said  suit  for  a  divorce  for  the  pluiutiff, 
and  that  she  was  prevented  by  Juress 
from  setting  up  in  that  suit  her  claim  to 
said  real  property.  The  defendants  de* 
niurred  to  this  complaint,  which  demur- 
rer was  overruled,  aud  an  answer  filed, 
and  the  evidence  taken,  and  upon  final 
hearing  a  final  decree  was  entered  dismiss- 
ing plaintiff's  suit,  from  wblcb  this  appeal 
was  taken. 

J.  J.  Balleray,  for  appellant.  L.  B.  Coi, 
lor  respondents. 

Stuahan,  C.  J.,  {aftPT  atattng-  tbe  facts 
aa  above.)  The  plalDtiff's  right  In  this 
case  depends  upon  the  construction  to  be 
given  section  499,  Hill's  Code,  which  Is  as 
follows:  "Whenever  a  marriage  shall  be 
declared  void  or  dissolved,  the  party  at 
whose  prayer  such  decree  shall  be  made 
shall  In  all  casea  be  entitled  to  the  undi- 
vided one-third  part  in  bis  or  her  individ- 
ual right  in  fee  of  tbe  whole  of  the  real  es- 
tate owned  by  tbe  other  at  tbe  time  of 
such  decree,  in  addition  to  the  further  de- 
cree for  maintenance  provided  for  in  sec- 
tion dOl  ;  and  It  shall  be  the  duty  of  the 
court  In  all  such  cases  to  enter  a  decree  In 
accordance  with  this  provlBlon."  Baro* 
ford  V.  Bamford,  4  Or.  30,  Is  tbe  earliest 
case  in  this  court  In  wblcb  this  section  of 
tbe  Code  rec^ved  a  construction.  It  was 
there  beld  that  iu  a  suit  for  divorce,  when 
the  complaint  contains  no  allegations 
concerulng  property,  and  tbe  decree  con- 
tains nothing  on  the  subject,  the  party  In 
whose  favor  a  decree  Is  granted  does  not 
acquire  either  a  legal  or  equitable  right 
to  the  property  of  the  adverse  party  by 
the  decree;  and  It  was  further  held  In  that 
case  that,  when  real  property  Is  trans* 
ferred  from  one  party  to  another  by  a  de- 
cree granting  adiv6rce,tbe  Judgment  roll 
should  contain  a  description  ot  the  land 
transferred,  and  that  the  Investigation 
concerning  property  must  be  had  In  the 
same  suit.  In  Wetmore  v.  Wetmore,  6  Or. 
469,  it  was  beld  that  whenever  a  marriage 
contract  sball  be  dissolved,  the  party  at 
whose  prayer  such  decree  Is  obtained  is 
entitled  peremptorily,  under  section  495, 
avil  Code,  (Hill's  Code,  §499,)  to  the  uti-. 
divided  one-tblrd  part  ot  all  the  real  es- 
tate shown  to  be  owned  by  the  other 
party  at  tbe  time  such  decree  was  made; 
and  that,  when  a  husband  conveys  the 
bare  legal  title  to  a  third  party  in  trust 
for  his  use,  to  prevent  tbe  marital  rights 
of  the  wife  from  attaching  thereto,  such 
third  party  Is  a  proper  party  to  the  pro- 
ceeding. In  Weiss  v.  Bethel,  8  Or.  523,  a 
question  very  Blnillar  to  the  one  presented 
by  this  record  was  before  tbe  court,  and, 
without  noticing  either  ot  tbe  adjudica- 
tions already  referred  to,  or  making  a 
word  of  comment  or  explanation  therefor, 
this  court  seemingly  departed  from  what 
had  already  been  decided,  and  beld  the 
suit  maintainable  as  to  this  question,  but 
defeated  tbe  plaintiff  on  utber  grotukda. 
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Watbon,  J.,  announced  the  opinion  of  the 
court  in  this  caso.  The  nest  case  in  which 
the  queetlon  arose  In  thin  court  wau  Halt 
T.  Hall.  9  Or.  452.  It  was  a  uuit  lor  a  (11- 
Torce.  The  court  in  that  cane  jc^^nted  a 
dtvurce  to  the  Teapondent,  and  then  pro- 
ceeded to  render  a  decree  In  her  favor  In 
general  ternis  fur  the  undivided  one-third 
of  nil  the  real  property  then  owned  by 
theappellant,  under  section 499 of  theCode. 
There  was  no  allegation  In  the  complaint, 
or  in  any  of  the  pleadings,  as  to  the  exist- 
ence of  such  property,  nor  uny  eliiiin  for 
Rucb  relief.  Nor  did  the  decree  And  that 
the  appellant  owned  any  such  protierty. 
or  described  any  such.  The  appellant 
claimed  that  this  part  of  the  decree  was 
erroneous.  Watbon,  J.,  also  delivered  the 
opinion  tn  this  case.  In  which  he  observed : 
".\fter  as  thorough  an  examination  as  we 
have  been  able  to  give  the  subject,  we  are 
notsatlsfled  that  theprlnclplps  enunciated 
In  Bamford  v.  Baniford  are  Incorrect,  and 
we  feel  constrained  to  acknowledge  Its 
authority  as  decisive  of  the  question  be- 
fore us."  The  decree, so  far  olh  it  attempt- 
ed to  affect  the  real  property  of  tne  appel- 
lant, was  therefore  revei'Hed,and  in  all  elue 
affirmed.  Finally,  tn  Houston  v.  Tlni- 
merman,  21  Pac.  Rep.  1037.  17  Or.  499.  the 
subject  is  incidentally  alluded  to  by  I^iin, 
J.,  althouKh  the  question  now  under  con- 
sideration was  not  before  the  court.  But 
the  court  remarked:  "It  is  true,  In  the 
divorce  suit  the  property  was  described 
in  the  coniplainc  and  decree,  which,  since 
the  decision  In  Bamford  v.  Bamford,  4  Or. 
80,  has  been  deemed  esientlal  to  reach  the 
property  of  the  guilty  party,  but  it  la  ap- 
prehended that  neltlier  allegation  nor 
proof  concerning  the  lands  Is  necessary, 
but  that  it  is  enough,  and  a  suflicient  com- 
pliance with  the  latter  clause  of  section 
499  of  the  Oregon  Code,  to  say  in  effect 
that  the  party  obtaining  the  divorce  Is 
thereby  entltlf^d  to  one-third  of  the  real 
property  owned  by  the  other,  whatever  it 
may  be;"  citing  Barrett  v.  Failing.  6 
Sawy.  47.5,  3  Fed.  Rep.  471.  The  question 
before  the  court  in  tfarrett  v.  Falling,  su- 
pra, was  whether  or  not  a  decree  of  di- 
vorce rendered  in  the  state  of  California 
coDld  operate  extraterrltorlnlly  and  af- 
fect liie  title  to  pr()perty  In  Oregon  un- 
der this  statute,  and  the  court  very  prop- 
erly held  thai  it  could  not;  but  In  pass- 
ing on  this  question  the  court  took  occa- 
sion to  express  some  views  on  the  subject 
at  variance  with  what  had  been  held  by 
this  court.  Under  thl»  state  of  opinion  in 
this  court,  T  think  Bamford  v.  Banitord, 
BQpra,  Wctniore  v.  AVetniore.  supra,  and 
Hall  V.  Hall,  supra,  controlling.  Hud  that 
theyouglit  to  be  adhered  to  and  followed. 
They  have  stood  nnquestloned  for  many 
years,  have  become  rules  of  property;  and 
It  la  doubtful  whether  they  ought  now  tn 
he  overruled,  even  if  the  court,  as  now 
constituted,  should  be  of  the  opinion  that 
the  other  is  the  better  constructi<*n  of  the 
statute.  But  it  Is  believed  liy  the  writer 
that  these  cases  la,y  down  the  correct  rule. 
I  think  It  would  he  an  anomaly  in  chancery 
practice  to  re(iuire  or  allow  the  court  to 
make  a  decree  that  shall  have  the  effect  to 
divest  the  title  to  real  property  out  of  one 
at  the  parties  to  the  suit,  and  transfer  It 


to  another,  when  the  pleadings  are  en- 
tirely sileut  as  to  such  property.  Such  a 
practice  would  necessarily  introduce  sncha 
de^reeof  uncertainty  In  reiationtothe  title 
to  real  property  affected  as  would,  In  the 
course  of  a  few  years,  become  very  embar- 
rassing. Besides  this,  according  to  well- 
settled  principles  of  chancery  practice,  a 
decree  w  hich  is  to  operate  on  the  title  to 
real  property  by  divesting  the  title  out  of 
one  of  the  parties  and  transferring  It  to 
the  other,  operates  upon  the  thing  itself 
In  the  nature  of  a  proceeding  in  rem;  and 
it  Is  not  perceived  bow  the  court  can  prop- 
erly act  npon  such  a  subject  when  the 
thing  to  be  affected  Is  andescribed  and  oa- 
known  to  the  court,  and  the  record  is  en- 
tirely silent  In  relation  to  every  fact  which, 
In  ordinary  cu.ses,  gives  the  court  Jurisdic- 
tion, and  enables  It  to  act.  The  plntntitt 
alleges  that  she  was  under  duress,  and  for 
that  reason  did  not  set  up  In  her  com- 
plaint a  clnlm  for  the  property  now  la 
controversy  It  is  bdteved  that  this 
allegation  Is  not  supported  by  the  evi- 
dence; but.  If  it  was,  her  remedy  was  to 
apply  In  tliat  case  to  the  court  to  be  re- 
lieved from  the  decree  as  soon  as  the 
alleged  duress  was  removed,  which,  in 
this  case,  according  to  her  evidence,  wan 
when  the  decree  was  entered.  We  are 
the  better  satisfied  with  the  conclnalona 
reached  for  the  reason  that  when  the  di- 
vorce proceedings  were  commenced  tb» 
defendant  deposited  tn  one  of  the  bunks  tn 
the  city  of  Pendleton  a  deed  to  the  plain- 
tiff for  about  1,200  acres  of  land,  to  l>e  de- 
livered to  lier  when  the  decree  was  ren- 
dered, which  deed  she  accepted,  and  re- 
tained after  the  entry  ot  such  decree.  The 
evidence  also  shows  that  plaintiff  received 
personal  property  and  money  to  the 
amoant  of  92,000  or  more.  She  brought 
nothing  to  her  husband  at  the  marriage, 
only  lived  with  him  for  a  few  years,  and 
was  not  troubled  with  the  cares  of  a  fam- 
ily ;  and  It  appears  to  ns  she  has  not  been 
unfairly  dealt  with.  In  reaching  the  con- 
clusion above  indicated,  It  la  proper  to 
add  that  the  case  of  Weiss  v.  Bethel,  so- 
pra,  so  far  as  the  same  varies  from  the 
doctrines  of  this  case,  is  overruled.  The 
decree  appealed  from  must  be  affirmed. 

Lonn,  J..  [speeMly  coucurtiofr.)  Upim 
the  merits  I  concur  In  the  result.  But  1  am 
not  prepare<l  to  say  that  by  an  omission 
or  failure  to  allege  the  property  owned  by 
the  defendant  In  the  complaint,  if  there  be 
a  dectree  for  a  divorce,  and  that  the  party 
nhtaining  It  Is  entitled  to  one-third  of  the 
renl  property  of  the  defendant,  that  such 
party  acquires  no  rights  thereby  under 
the  statute. 


Cor.BUHN  V.  Barrett  et  ah 
(Supreme  Court  of  Oregon.  Wxy  11, 1691.) 

PuAnnvoK-ANawBR— Oeneral  Dbviai.— Whits— 

Bbkvicb  bt  Puw,icatio». 

1.  A<1enial  of  "aut knowledge  or  in  orm&tion 
auffloiftnt  to  form  a  belief"  M  to  certain  material 
facts  allegvcl,  is  a  good  denial,  and  oreales  an  Is- 
sue to  t»e  tried. 

ii.  An  affidavit  iac  an  order  for  service  of 
summons  by  pabliostion  must  specify  Uie  prop- 
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arty,  ancl  abow  that  Om  dflfendanto  bare  prop- 
erty within  the  Btate. 

(Syllabut  by  the  Court} 

Appeal  from  clrcoit  court,  Umatilla 
countv  ;  Mokton  D.  Clifforp,  Judge. 

W.  F.  Butcher,  fur  appellanta.  K  De 
^attf  tor  respondent. 

IiOBD.  J.  Tills  is  a  suit  to  foreclose  a 
mortt^age  Hllej?etl  to  have  been  executed 
by  J.  P.  Millnr.  deceaHed,  Id  his  Itfe  titue, 
and  his  wife,  Ida  Milter,  tu  the  plaintiff. 
In  this  suit  there  are  twd  appeals,  in  each 
of  which  there  is  presented  a  question  for 
our  consideration  and  determination. 
These  will  buexamlned  In  the  order  stated* 
namely,  that  of  the  defendant  A.  Bar- 
rett, as  admintetrator,  fimt,  which  pre- 
sents the  question  aH  to  the  sufficiency  of 
his  denials  to  the  facta  alleged  In  the  com- 
plaint. As  to  such  facts  he  denies  "any 
knowledge  or  Information  sufBcient  to 
form  a  belief,*'  which  the  trial  court  treat- 
luK  a«  insufficient,  rendered  a  decree  In  fu- 
Torof  the  pladntltf  upon  the  pleadings.  It 
must  be  admitted,  then,  II  the  denials  of 
the  administrator  on  information  and  be- 
lief were  sufficient,  they  did  raise  material 
issues  to  be  tried,  and  it  naa  error  as 
against  him  to  have  given  Judgment  upon 
the  pleadings.  Of  this,  we  think,  there 
can  be  no  doubt  opoD  jprinclple.  ur  under 
the  aajudleatluns  of  this  state.  The  de- 
nials of  the  adudnlBtrator  are  of  "any 
knowledge  or  information  sufficient  to 
form  a  belief"  as  to  the  facts  alleged. 
This,  within  the  ruling  of  \VU8()n  v.  Allen, 
11  Or.  154,  2  Pac.  Rep.  91,  was  a  good  de- 
nial, where  It  was  held  that  a  denial  of 
"any  knowledge  or  Information  sufficient 
to  form  a  belief"  as  to  the  existence  of 
particular  facts  was  a  sufficient  or  good 
denial  under  the  Code.  This  being  so.  we 
must  hold  that  the  denials  of  the  adminis- 
trator were  sufficient,  nnd  raise  material 
Issues  to  be  tried,  which  made  it  error  for 
the  court  below  to  tfclre  judgment  on  the 

{ileadlnga.  In  the  conrse  ol  the  argument 
t  was  suggested  that  an  administrator 
could  not  deny  on  information  and  belief 
f n  Ruch  case,  as  the  deceased  would  have 
been  required,  if  living,  and  the  suit 
against  him.  to  have  made  positive  de- 
nials as  to  the  lacts  allcKCd  and  now  in 
controversy.  From  the  nature  of  the  case 
It  is  not  always  possible  lor  an  adminis- 
trator to  have  such  knowledge  of  the  facts 
or  circumstances  attending  a  transaction 
as  the  party  to  them,  and  whom  he  repre- 
sents by  r?ason  of  his  death,  and  as  a  con- 
sequence he  could  not  make  positive  de- 
nials of  such  farts.  Yet.  In  the  intureHt  of 
the  estate,  It  may  be  uecesiiary  to  put  the 
plaintiff  upon  his  proof;  otherwise,  to  ex- 
clude the  adminlstraturfrom  making  such 
denials  might  work  great  and  manifest 
Injustice  to  the  estate.  In  our  judgment 
the  administrator  was  authorized  to 
make  Huch  denials,  and,  this  being  so.  and 
the  denials  sufficient  to  rai^e  material  is- 
sues tu  be  tried,  It  reHults  that  the  court 
erred  In  giving  a  decree  against  him  upon 
the  pleadings,  and  must  be  reversed. 

We  now  cume  to  the  other  appellants 
upon  whom  service  was  attempted  to  be 
had  by  publication,  which  la  the  yrouud 
T.26P.nal5— 64 


of  the  other  appeal.  The  objection  here 
Is  that  it  does  not  appear  from  the  affida- 
vit upon  which  the  order  of  publication 
was  made  that  the  appellants  had  any 
property  witnln  this  state.  The  provis- 
ions of  the  Code  as  to  this  requirement 
are  found  in  section  55,  subd.  3,  and  sec- 
tion 56  of  Deady'B  Code.  Sections  56.  67, 
Hlirs  Code.  The  affidavit  states  that 
"  the  suit  Is  brought  to  foreclose  a  certain 
mortgage  on  real  property  situated  In  this 
county,  made  and  delivered  by  the  said 
J.  P.  Miller.  deveHsed,  in  his  life-time,  and 
by  the  defendant  Ida  Miller,  hie  wile." 
There  la  nothing  in  the  affidavit  to  show 
that  the  appellants  were  the  heirs  at  law 
of  the  aald  John  P.  Milter,  deceased,  or 
that  they  hare  any  interest  in  any  prop- 
erty situated  In  this  county.  All  that  ap- 
pears Is  that  the  suit  was  brought  to  fore- 
close a  certain  mortgage  on  real  property 
situated  in  the  county,  but  there  Is  no 
specification  of  the  property  which  is  the 
subject  of  the  mortgage  and  the  suit,  nor 
any  fact  or  circumstance  alleged,  directly 
or  Indirectly,  to  Indicate  that  the  appel- 
lants have  any  interest  In  such  property 
whatever,  or  that  they  are  in  any  way 
related,  as  heirs  at  law  or  otherwise,  to 
the  said  John  P.  Miller.  Unless  the  ap- 
pellants have  some  interest  in  the  proper- 
ty, and  such  property  is  specifically 
brought  within  the  jurisdiction  uf  the 
court,  how  Is  the  plaintiff  to  maintain  a 
suit  against  them  on  account  of  such 
mortgage?  In  Pike  v.  Kennedy,  15  Or. 
420. 15  Pac.  Rep.  637.  the  facts  alleged  In  the 
affidavit  speclfled  the  property  that  was 
the  subject  of  the  mortgage  and  suit, 
showing  that  It  was  Bltuate<l  In  the  coun- 
ty and  state,  aod  disclosed  that  the  de- 
fendants stIH  owned  the  property  when 
the  affidavit  for  the  order  was  made. 
The  result  is  that  the  affidavit  nowhere 
discloses  that  the  defendants  have  any 
property  In  this  state.  Thei-e  Is  not  even 
a  bare  assertion  to  that  effect,  nor  is  the 
property  specified.  No  principle  is  better 
settled  than  that  the  requlrnmenta  of  the 
statute,  in  cases  of  this  sort,  must  be  com- 
piled with  when  service  by  publication  la 
souffht  to  be  hud  on  absent  defendants. 
"When,"  said  Mr.  Justice  Fikld.  "con- 
structive service  ol  process  by  publication 
la  substituted  in  place  of  personal  cita- 
tion, and  the  court,  upim  such  service,  is 
authorised  to  proceoil  against  the  person 
of  an  absent  defendant  nut  a  cltlsen  of  the 
state,  or  found  within  it.  every  principle 
of  justice  exacts  a  strict  and  literal  com- 
pliance with  the  statutory  provisions." 
Galpin  T.  Page.  18  Wall.  350.  The  affida- 
vit is  certainly  fatally  defective  in  the  par- 
ticulars noted,  and  the  order  baseil  upon 
it  cannot  be  sustained.  It  results,  then, 
tha  t  the  court  did  not  acquire  Jurisdiction 
of  the  appellants,  and  that  the  judgment 
or  decree,  as  against  them, Is  void. 


Adams  v.  Couch  et  al. 
(Supreme  Coun  of  Okiahoma.    April  4, 1891.) 

FlXIDINO  —  DBICOBKBR  —  EjECTMBHT  —  TlTLB  TO 
SUPFORT. 

1.  Where  a  pleadinK  is  demurred  to,  all  the 
facta  well  pleaded  are  admitted  tor  the  pwpoaea 
of  the  demurrer. 
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9.  Section  411,  Code  Civil  Proo.  Keb.,  does 
notsuthorizQ  arecoreryin  ejectment  on  a  register 

and  receiver's  duplicate  receipt 

3.  The  land  department  of  the  KOVcmmeDt 
will  not  be  interfered  with  by  the  courts  while 
it  has  charge  of  any  contest  proceedings  between 
adrerse  claimants  of  the  land. 
(Sylluhua  by  the  Court.) 

Appeal  from  district  court,  Oklaboma 
county. 

Amos  &  C.  M.  G/veo  and  H.  S.  Canntog- 
ham,  for  appellant.  Dale  &  titanley,  A.  B. 
Hammtsr,  and  Selwya  Dou^Ihb,  for  appd- 
leea. 

Seat.  J.  Thie  is  an  ejectment  which 
comes  to  this  court  on  appeal  from  the 
third  dlRtrlct  Oklahoma  court,  John  ti. 
Clabk,  J.  The  petition  Is  as  followa: 

"The  plalntilf.  h  citizen  of  the  United 
States,  renidlui;  In  the  county  aforesaid, 
bringH  8uit  against  the  sold  defendants, 
who  are  also  residents  of  the  aforesaid 
territory  and  county  and  citizpns  of  the 
United  States,  and  for  cause  of  action saye 
that  the  plaintiff  Is  the  homestead  set- 
tler on  the  following  tract  of  land  situ- 
ated and  Ijelng  In  the  county  of  Oklahoma 
and  territory  aforesaid,  and  more  partic- 
ularly described  as  follows:  The  sotith- 
west  quarter  ol  section  thirty-three,  town- 
ship twelve  north,  of  range  three  west, 
containing  one  hundred  and  sixty  acres. 
That  on  the  23d  day  of  April,  \m,  he  filed 
homestead  entry  on  said  tract  ot  land  In 
the  United  Htates  land-ofHce  at  Gnthrle, 
Oklahoma,  being  application  and  home- 
stead entry  number  nine,  and  received 
duplicate  receipt  ot  the  receiver  of  said 
land-ufflce,  being  duplicate  receipt  number 
nine,  a  copy  of  which  is  hereto  tiled,  and 
marked  'Exhibit  A.*  Flalntltr  states  that 
by  reason  of  his  settlement  and  entry 
aforesaid  he  became  the  equitable  owner, 
and  legally  entitled  to  the  possession,  of 
the  aforesaid  land,  and  that  he  still  resides 
on  a  part  of  said  land,  and  occupies  and 
cultivates  the  same  as  his  homestead ; 
and  that  he  Is  legally  entitled  to  the  pos- 
s(>S8lon  of  the  entire  tract  under  and  by 
Tlrtae  of  his  aforesaid  settlement  and 
homestead  filing.  That  under  and  by 
virtue  of  section  four  hundred  and  eleven 
of  the  Code  of  Civil  Procedure,  under  the 
title  ot  '  Evidence,'  of  the  statute  of  the 
state  of  Nebraska,  made  applicable  to 
and  extended  over  tlie  territory  ur  Okla- 
homa by  the  provisions  of  the  act  of  con- 
gress approved  May  2,  IS90,  establishing 
and  proTldlne  a  territorial  government 
for  said  territory,  It  Is  provided  as  fol- 
lows: 'The  usual  duplicate  receipt  of  the 
receiver  of  any  land-offlcp,  or,  if  that  be 
lost  or  destroyed  or  beyond  the  reach  of 
the  party,  the  certificate  of  sucU  receiver 
that  the  books  of  his  office  show  the  sale 
of  a  traet  of  laud  to  a  certain  Individual, 
lu  proof  of  title  equivalent  to  a  patent 
against  allbut  the  holder  of  an  actual  pat- 
ent.* The  plutntiff  states  that,  being  the 
owner  as  aforesaid,  and  entitled  to  the 
posMesHion,  of  the  aforesaid  tract  of  land, 
said  defendants  did,  on  or  about  the  1st 
day  of  October.  1S89,  unlawfully  enter  up- 
on and  occupy  about  forty-five  acres  off 
the  south  end  of  satd  tract  of  land,  bting 
all  that  part  lying  south  of  the  extension 


of  the  street  called  'Grand  Avenue,'  of  the 
city  of  Oklahoma,  on  and  through  said 
tract  of  land,  and  all  the  east  eighty  acres 
of  said  tract  of  land,  and  still  Illegally  and 
unlawfully  and  foivlbly  hold  and  <iccnf>y 
the  part  of  said  tract  aforesaid,  to  tbe 
damage  of  the  plaintiff  In  the  sum  of  five 
hundred  dollars.  Tbe  plaintiff  says  he  Is 
the  legal  owner,  and  entitled  to  the  pos- 
session, of  tbeaforesaid  land  so  wrongfully. 
Illegally,  and  forcibly  occupied,  held,  and 
detained  as  aforesaid  by  said  defendants; 
whereof  he  prays  Judgment  for  the  recov- 
ery of  the  possession  of  said  land,  to- 
gether with  five  hundred  dollars  damage 
for  the  wrongful  detention  thereof,  and 
for  other  proper  relief.  A.  &  C.  M.  Grkek. 
H.  S.  CuNNiNGUAM  &  D.  C.  Lbwis,  At- 
torneys. John  G.  Adams  says  he  la  the 
plaintiff,  and  that  he  believes  the  state- 
ments of  the  foregoing  petition  are  trne. 
Amos  Green,  Attorney  J.  C.Adams.  Sub- 
scribed and  sworn  to  before  me,  this  Stb 
day  of  September,  A.  D.  IWW.  H. 
Ci.ABK,  Clerk.  By  Henrv  P-  Green,  Dep- 
uty. 

"Copy  Exhibit  A.  Copy  4,138.  Home- 
stead. Receiver's  duplicate  receipt,  Xo.  9. 
Application  No. 9.  Receiver's  Office,  Guth- 
rie, I.  T.  April  28rd,  3889.  Received  of 
John  C.  Adams  the  sum  of  fourteen  dol- 
lars •  •  *  cts.,  being  tbe  amount  of 
fee  and  compensation  of  register  and  re- 
ceiver for  the  entry  of  sooth- west  quarter 
of  section  33,  in  township  13  N.,  of  range  8 
W.,  under  section  2200.  ReHsed  Statutes  of 
the  United  States.  |14.00.  C.  M.  Bahses, 
Receiver." 

The  special  answer  of  Cynthia  Couch  is 
as  follows: 

"Comes  now  Cynthia  Conch,  one  of  the 
abovedefendants,and  for  answer  to  plain- 
tiff's complaint  and  petition  filed  herein 
states:  (1)  That,  to-wit,  April  22, 1R89,  she 
was  tbe  lawful  wife  of  William  Couch,  and 
remained  bis  wife  uutll  he  departed  this 

life  on  ,  ISSft.    f2»  That,  to-wlt, 

April  22, 18Si>.  said  William  Couch  settled 
upon,  lmpro%'ed,  and  began  a  residence 
upon  the  S.  W.  sec.  33,  twp.  12  N..  R.  S 
W..  the  same  being  the  land  described  In 
plaintiff's  petition,  filed  herein,  and  con- 
tinued such  settlement,  residence,  and  Im- 
provement uponsald  land  until  he  depart- 
ed this  life.  (3)  That  at  the  time  said 
William  Couch  settled  upon  the  land  as 
aforesaid  the  same  was  a  part  of  the  put>- 
11c  domain,  open  to  settlement,  under  and 
by  virtue  ol  the  provisions  ot  the  general 
homestead  law,  whieb  said  law  was  duly 
enacted  by  the  congress  of  the  United 
States,  and  was  In  force  and  effect  In  the 
territory  of  Oklahoma,  and  was  the  only 
law  under  which  said  land  could  be  seg- 
grep:ated  from  the  public  domain  of  the 
United  States.  (4)  That  afterwards,  and 
within  ninety  days  from  the  date  of  his 
said  settlement  as  aforesaid,  said  William 
Couch  filed  In  the  United  States  land-office 
at  rruthrie,  Oklahoma,  his  homestead  ap- 
plication to  enter  the  S.  W.  %  of  section 
33,  twp.  12  N.,  of  range  3  west,  as  his 
homestead,  and  at  the  same  time  submit- 
ted affidavits  to  show  his  Qualifications 
toentersaid  landunder  tbe  general  pr<»vls- 
lons  of  the  homestead  law  applicable  to 
the  tettltory  of  Oklahomaf  and  wfileh  said 
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appllcbtlnn  BO  (lied  ati  aforeHald  was  by 
the  tand-offlce  at  Outhrie,  Ok.,  rejected  fur 
tbe  reason  that  said  land  had  been  previ- 
ously entered  as  a  homestead  by  the  plalo- 
tin  In  this  action.  (5)  Defendant  further 
avers  that  within  ninety  days  from  April 
22,  1K89,  the  said  WlUlam  Uoocb  filed  in 
the  United  States  land-uffice  uC  Guthrie, 
Ok.,  bis  contest  affidavit,  duly  corrobo- 
rated, in  manner  and  form  as  provided  by 
the  rules  of  practice  in  force  In  said  land- 
office,  at  Guthrie,  Ok.,  his  contest  af- 
fidavit, duly  corroborated.  In  manner 
and  lorm  as  provided  by  the  rules  of 
practice  Id  force  In  said  land-ofilce, 
and  In  said  contest  affidavit  alleged 
In  substance  that  he,  William  Couch,  set- 
tled npnn,  Improved,  and  b^an  his  resi- 
dence upon  the  S.  W.  %,  sec.  S3,  twp.  12  N., 
of  rDDKeS  west,  on  the  22d  of  April,  1889. 
prior  to  the  date  upon  which  said  John 
Adams  filed  his  homestead  entry  fur  said 
tract  of  land,  and  prior  to  the  date  upon 
which  said  John  (\  Adams  settled  upon 
the  same,  and  further  allejfed  that  said 
John  C.  Adams  was  disqualified  from  en- 
tering any  land  as  a  homestead  within 
the  territory  of  Oklahoma  for  the  reasim 
said  Adams  entered  the  territory  of  Okla- 
homa subsequent  to  March  2,  1889,  and 
prior  to  no(m  of  April  22,  1889,  with  the 
intent  to  settle  upon  lauds  therein,  and 
asked  the  register  and  receiver  to  grant 
him  relief  by  canceling  the  homestead  entry 
of  said  Adams,  and  to  permit  his.  William 
Couch's,  application  for  said  land  to  be 
placed  on  record.  (6)  D^ndant  avers 
that  at  the  time  said  William  Couch  set* 
tied  upon  tlie  tract  of  land  as  aforesaid, 
and  at  the  time  he  filed  his  homestca  d  ap- 
plication therefor,  and  contest  affidavit 
against  the  entry  of  plalntlH  herein,  the 
United  States  land-office  at  Guthrie,  Okla- 
homa territory,  was  by  virtue  of  the  acts 
of  congress  vested  with  lull  lurisdlction  to 
try  and  adjudicate  all  questions  arising 
between  plaintiff  herein  and  said  Will- 
lam  Couch,  relating  to  the  rights  of  said 
parties  tu  file  their  entry  for  suld  land, 
and  to  try  and  determine  which  of  said 
parties  had  the  exclusive  right  to  occupy 
and  hold  possession  uf  the  same;  and, fur- 
ther, that  the  United  States  land-office, 
now  located  at  Oklahoma  City, O.T., now 
has  all  the  powers  and  Jurisdiction  hereto- 
fore vested  in  the  Guthrie  land-office;  and 
that  the  matters  in  controversy  pending 
between  the  aforesaid  parties  are  atlll  un- 
determined in  said  land-office  at  Okla- 
homa City.  (7)  Defendant  further  avers 
that  the  United  States  land-ufflce  at  Okla- 
homa City  has  full  and  complete  Jurisdic- 
tion to  determine  ail  matters  set  forth  In 
plaintiff's  petition  filed  herein ;  that  snch 
jurisdiction  la  by  the  congress  of  the  Unit- 
ed States  vested  In  said  land  office:  and 
that  conKress  has  by  special  enactment 
created  the  land-uHice  at  Oklahoma  City, 
for  the  purpose  of  trying  oil  matters  set 
forth  In  the  plaintiff's  petition;  and  that 
this  conrt  has  no  Jurisdiction  to  hear  or 
determine  tl)e  questions  set  forth  In  said 
petition.  (8)  Defendant  (urtheraversthat 
she,  as  the  widow  of  William  Conch,  de- 
reased.  Is  entitled  to  all  rights  In  the  tract 
of  land  described  in  plaintifl's  petition, 
which  were  vestiid  lu  William  Conch  at 


the  time  of  his  death.  (9)  Defendant  de- 
nies the  right  of  the  court  sitting  In  and 
for  the  county  of  Oklahoma,  Ok.  Ty.,  to 
eject  the  defendant  from  the  tract  of  land 
described  In  the  plaintiff's  petition,  or  in 
any  manner  to  interiere  with  her  use  and 
occupatinnof  the  same.  Whsrrtoredefend- 
ant  prays  a  dismissal  of  this  action.  Cyn- 
thia Couch.  By  her  Atty.,  Frank  Dale." 

John  M.  Dawson  filed  an  answer  which 
is  as  follows:  "Comes  now  John  M.  Daw- 
son, one  ol  the  above-named  defendants, 
and  lor  a  separate  answer  to  the  com- 
plaint of  the  plaintiff  says:  First.  Thatlie 
denies  each  and  every  material  allegation 
made  by  the  plaintiff  in hissald complaint. 
Seconfl.  Defendant  denies  that  plaintiff  Is 
the  owner  of.  or  entitled  to  the  possession 
of,  said  tract  of  land  described  In  his  com- 
plaint, as  agaiuat  this  defendant.  Third. 
Defendant  alleges  the  truth  to  be  that  the 
supposed  title  of  plaintiff  wan  obtained 
Illegally,  wrongfully,  and  fraudulently, 
(or  that,  whereas,  on  April  28,  1889,  at 
Guthrie,  Indian  Territory,  and  before  the 
issuance  of  the  receipt  set  out  In  plaintiff's 
complaint,  he,  the  said  plaintiff,  was  re< 
qnlred,  as  a  condition  prior,  and  did  take 
and  subscribe,  a  certain  affidavit  In  words 
and  figures,  to-wlt:  '  Land-Office  at 
Guthrie,  1.  T.,  April  23rd,  1889.  I,  John  C. 
Adams,  of  Oklahoma,  applying  to  enter 
(or  filel  for  a  homestead,  do  solemnly 
swear  that  I  did  not  enter  upon  and  oc- 
cupy any  portion  of  the  lands  described 
and  declared  open  to  entry  In  the  presi- 
dent's proclamation  dated  March  2Srd, 
1889, prior  to  12  o'clocknoon  ol  April  28nd, 
1889.  [Signed]  John  C.  Adams.  Sworn 
and  subscribed  before  me  this  23rd  day  of 
April,  1889.  [Signed]  John  I.  Dille,  Reg- 
ister.' That  said  affidavit  was  material, 
and  without  which  said  receipt  would 
not  have  been  Issned.  That  siUd  John  I. 
Dllle  was  an  officer  of  the  United  States, 
duly  empowered  to  administer  oaths  for 
such  porposes.  Defendant  avers  thatsald 
afiidavlt  was  wholly  falseand  untrue,  and 
that  the  plaintiff  did  enter  upon  and 
occupy  a  portion  of  the  lands  described 
and  declared  open  (or  entry  In  the  presi- 
dent's proclamation  dated  March  23, 18K9, 
prior  to  12  o'clock  noun,  of  April  22, 1889. 
by  reason  whereof  the  said  receipt  set 
forth  in  plaintiff's  complaint  was  illegally, 
unlawfully,  and  fraudulently  obtained, 
and  should  not  bo  pleaded  as  evidence  of 
title  or  right  of  possession  In  this  action 
as  against  the  defendant.  Defendant  fur- 
ther avers  that  on,  to-wlt.  May  23.  1889, 
he  filed  In  the  land-office  atGuthrie.Tndlan 
Territory,  his  affidavit  of  contest  against 
the  homestead  entry  of  the  plaintiff, 
charging  plaintiff  with  being  disqualified, 
by  reason  of  the  (acts  set  forth  In  the  third 
paragraph  of  this  answer,  from  making 
entry  of  said  innds.  That  this  defendant 
was  the  first  legal  settler  and  occnpant 
upon  said  tract.  A  hearing  on  said  con- 
test has  been  ordered  by  the  land-office  at 
Oklahoma  City,  before  whlcii  said  cause 
Is  now  pending.  Fifth.  Defendant  (urther 
avers  that  the  title  to  said  land  described 
in  plaintiff's  complaint  Is  In  the  United 
States,  and  that  by  reason  thereof,  and 
his  contest  aforesaid,  and  bis  application 
for  title  thereto,  be  has  fully  conformed 
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and  compiled  wltb  all  the  eoadltions  re- 

Snlred  by  the  Interior  department  of  the 
nitetl  States  In  prosecuttnfc  said  contest, 
and  has  an  equitable  title  and  by  reason 
of  prior  nccDpaney  a  right  to  the  posses- 
sion o(  Buldland.  Sixth.  That  the  defend- 
ants Cynthta  Couch  and  Robert  Hlgg:lns 
claim  adversely  to  this  deteudant,  and 
that  thpy  bav?  some  rlsht  or  equity  In 
and  to  the  title  and  poasesslon  of  said 
tract  of  land;  tbattbe  claim  and  equita- 
ble title  of  this  defendant  Is  superior  to 
that  of  either  of  said  derendaots;  that  the 
same  would  be  destroyed,  and  the  defend- 
ants irreparably  Injured,  hy  ousting  him 
of  his  poBBeselon  before  the  final  determi- 
nation of  the  respective  claims  to  the  title 
of  said  land.  Seireatb.  That  the  defend- 
ant went  into  possession  of  the  N.  E.  W  of 
said  S.  W.  \,  SR,  12.  8  W.  I.  M.,  while  the 
same  was  open,  unimproved,  and  unoccu- 
pied ;  that  he  has  placed  thereon  perma- 
nent Improvements  of  the  value  of  f  1,500.- 
OU,  and  occupies  the  same  as  a  permanent 
residence  wltb  his  family.  Driendnnt  here 
apeclflcnlly  disclaims  any  act  or  Intention 
to  do  in  any  manner  trespass  upon  or  in- 
terfere with  the  Inclosnre,  Improvement, 
or  possession  of  plaintiff.  Btffbth.  That 
there  is  now  a  suit  pendlug  between  the 
same  parties,  and  for  the  same  subject- 
matter,  before  the  United  States  land- 
offlce  at  Oklahoma  City,  Ok.  Ty.;  that  the 
same  Is  undetermined,  and  that  said  laud- 
office  has  the  original  and  exclusive  Juris- 
diction to  hear  and  determine  the  respect- 
ive rights  of  all  parties  litigant  In  and  to 
tbe  title  to  Hald  tract  of  land  described  in 
plalntlH'e  complaint.  Wherefore  defend- 
ant John  M.  Dawson  prays  the  judgment 
of  tbe  court  in  bis  behalf.  [Signed]  Jobn 
M.  Dawson.  By  his  Attorneys,  Haumbr, 
Hudson  &  Lrach." 

Robert  M  HIggins  filed  no  answer,  but 
relies  upon  the  following  stipulation  and 
agreement  made  by  counsel:  That  In  the 
hearing  of  this  case  tbe  "rights  of  alleged 
prior  settlers  might  be  pansed  upon,  same 
as  If  raised  by  answer;  also, rights  of  con- 
testants as  to  possession  \iben  the  entry 
is  made  after  a  filing, — what  right  such 
gives  as  to  possession, — same  as  If  set  up  In 
answer."  This  agreement  seems  to  cover 
substantially  all  tlie  questions  raised  by 
the  answers  of  Couch  and  Dawsun.  To 
these  answers  the  plaintiff  filed  the  follow- 
ing demurrer:  "That  said  answers  do  not 
state  facts  snfUclent  to  uonstltnte  any  de- 
fense to  tbe  cause  of  action  In  plafntliff's 
petition  stated."  The  facts,  as  alleged 
and  denier]  in  the  pleadings,  may  be  briefly 
summarized  as  follows :  The  petition 
HiibHtantially  Htates  tliat  plaintiff,  being 
acitiRen  of  the  United  iStatcH,  having  the 
right  so  to  do,  flled  his  homestead  <>ntry 
(No.  9)  for  the  S.  W.  %  of  section  m,  town- 
ship  12  N..  of  ranges  W.,  In  the  United 
States  local  land-offlce;  and  thatoponfull 
complinnce  with  the  law,  and  residing 
uptm  and  being  in  puHseesioit  of  a  part, 
hn  became  the  equitable  owner,  and  legal- 
ly entitled  to  the  poHsesslon,  of  the  whole 
of  Hiitd  tract  of  land.  That  the  defend- 
ants afterwards  unlawfully  entered  upon 
and  occupied  part  of  the  land,  to  plain* 
titTs  damage  in  the  eom  ol  9500,  for  the 
possenlon  of  which  and  damagea  he  asks 


tadgment.  Ddtadant  Oynthia  Cooch  says 
ler  hnsiiend,  In  bla  life-time,  settled  upon. 
Improved,  and  began  a  residence  on  tbe 
property  in  diBpate  on  April  22. 1889,  and 
continuously  resided  thereon  till  his  death, 
since  which  time  she  has  resided  tberenn, 
and  held  unbroken  possession  of  his  title. 
That  within  9U  days  after  tbe  22d  of  April. 
1889,  be  took  steps  In  pursaattceto  law  to 
enter  said  land,  and  his  application  was 
rejected  because  of  tbe  prevlona  entry  of 
the  land  by  plaintiff,  whereupon  be  filed 
his  contest  as  provided  by  law,  and  asked 
the  cancellation  of  plaintiff's  entry,  for  tbe 
reason  that  plaintiff  entered  the  territory 
sulmequent  tu  the  2d  of  March,  and  prior 
to  the  22d  of  April,  1888,  In  riolatlon  of  the 
law.  That  contest  is  now  pending  before 
the  local  land-office  at  Oklahoma  (3ty, 
which  has  exclusive  Jurisdiction  to  hear 
and  determine  all  matters  of  controversy 
between  them,  and  that  this  conrt  has  no 
Jurisdiction  to  interfere  wltb  her  use  and 
occupancy  of  tbe  land  described.  John  M. 
Dawson,  after  denying  each  and  every  al- 
legation ol  the  petition,  and  chaivlng 

glalntllf  with  having  forfeited  his  rights 
y  entering  the  territor.v  prior  to  13 
o'clock  noon  of  April  22,  IS89,  and  occupy- 
ing a  portion  of  tbe  land  in  controversy, 
avers  that  he,  (Dawson,)  on  tbe  2S6  day 
of  April,  1889,  filed  bis  contest  affidavit, 
ettarging  the  plaintiff  with  tbe  Ylolation 
affiresald,  and  averring  that  he,  defend' 
ant,  was  the  first  legal  settler  and  occu- 
pant upon  said  land,  and  that  said  con- 
test is  now  pending  and  undetermined  be- 
fore tbe  local  Inod-office  at  Oklahoma 
City;  that  the  title  Is  still  in  the  United 
States,  but  by  reason  of  tbe  forgoing 
facts  he  bus  an  equitable  title,  and  on  ac- 
count ol  bis  prior  settlement  and  occupan- 
cy be  Is  entitled  to  the  possession  ol  the 
land:  that  a  Judgment  of  onster  would 
destroy  his  title,  and  deprive  bira  of  bis 
home,  which  is  of  the  valuation  of  91.500, 
and  which  be  built  upon  tbe  land,  and  in 
which  he  now  resides  with  his  family. 
Dawson  then  pleads  the  pendency  of  the 
contest  proceedings  as  a  bar  to  this  ac- 
tion, and  denies  the  Jurisdiction  tA  this 
court  to  bear  and  determine  It.  Robert 
M.  Hlgglns  relies  upon  the  stipulations, 
which  seem  to  be  broad  ^ough  to  cover 
all  the  questions  raised  by  the  answers  of 
Coach  and  Dawson.  The  plalutiO  bases 
bis  right  to  recover  in  this  case  upon  the 
fact  that  he  entered  the  land,  and  that  his 
receipt  of  the  receiver  mtltlea  him  to  the 
possession  of  the  whole  tract,  under  tbe 
provisions  of  section  411,  p.  790,  St.  Neb., 
which  was  put  In  force  here  by  tbe  organ- 
ic act.  The  defendants  rely  for  their  de- 
fense mainly  upon  three  propositions: 
(1)  That  the  plaintiff  entered  the  territory 
for  the  fraudulent  purpose  of  securing  a 
homestead  prior  to  the  32d  day  of  April, 
1889,  witbont  authority  of  law;  (2)  that 
they  are  prior  settlers,  and  took  legal 
steps  to  secure  their  rights  within  90  days 
after  actual  settlement;  (8)  that  the  mat- 
ters now  In  controversy  are  pending  be- 
fore the  local  land-o&lce,  which  has  exclu- 
sive Jurisdiction  to  hear  and  determine 
them,  and  that  this  court  has  no  Jurisdic- 
tion In  the  premtaes.  Plaintiff,  by  de- 
murring to  tho  detendanto*  anawera,  ad- 
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inltB  all  the  facts  well  pleaded  therein, 
and  asks  this  court  to  declare  aa  a  mat- 
ter ot  law  aald  facts  aru  insnfflclent  to 
ciiDBtltute  any  defense  to  the  cause  of  ac- 
tl'm  aa  stateil. 

The  taae  of  WilBon  v.  Fine,  38  Fed.  Rep. 
789,  Is  referred  to  as  authority  for  plain- 
tiff. ThiH  is  an  ejectment  case,  In  which 
plaintiff  claims  under  a  "duly -certified 
llnal  certificate  from  the  proper  officers  of 
the  United  iStatea  land  department,  under 
the  homestead  laws;  that,  plaintiff  being 
In  possession  of  the  premises  as  the  legal 
owner,  the  defendant  unlawfully  and  with 
force  entered  upon  the  same,  and  ejected 
the  plaintiff  therefrom,  and  has  ever  since 
wrongluUy  held  poBseesion  thereof  from  the 
plaintin."  To  this  complaint  the  defend- 
ant demurred  for  that  the  same  "does  not 
state  facts  aufRclent  to  constitute  a  cause 
of  action. "  The  only  queetlon  was  aa  to 
the  sufficiency  of  the  petition.  The  court 
sntd  this  plaintiff  la  "the  assignee  and  ven- 
dee of  a  recognized  settler  on  the  premises 
under  the  homestead  law  *  *  *  to  whom 
an  official  certificate  was  iasned  to  the  ef- 
fect that  hebadcomplled  with  the  law,  and 
was  entitled  to  a  patent."  The  defendant 
being  a  mere  Intruder  and  trespasser,  and 
plaintiff  being  entitled  to  the  patent,  we 
think  the  demurrer  wae  properly  overruled. 
The  uase  of  Colwell  v.  Smith,  1  Wabh. 
T.  92,  (decided  in  18(10,)  is  also  quoted  as 
authority  for  the  position  taken  by  the 
plaintiff.  We  are  unable  to  see  that  it 
Hupports  plaintiff's  contention.  "Tbecom- 
plalnt  alleges  that  plaintiff,  claiming  un- 
der the  pre-emption  laws  of  tho  United 
States,  was  in  the  exclusive  posHessIou  of 
160  acres  ot  land,  *  *  *  was  wrong- 
fully ousted  and  deprived  of  his  possession 
by  the  defendant,  and  seeks  a  writ  ot  rea* 
tttntion."  The  case  was  tried  by  a  Jury, 
who  found  that  plaintiff  was  In  the  po' 
sewion  of  the  whole  tract,  and  waK 
wrongfully  ousted  by  defendant.  Tt  does 
not  appear  that  any  answer  was  filed,  or 
whether  any  defense  was  set  up,  and 
yet  the  court  held  tliat  It  had  no  JurtHdic- 
tion  to  determine,  upon  conflicts  between 
two  persons  claiming  by  priority  ot  settle- 
ment, (both  of  whom  are  In  actual  poeaes- 
ri<m  ot  different  portions  ot  the  tract,)  so 
far  as  to  diepoimeHs  one  or  the  other  from 
the  entire  claim,  and  then  dec-lined  to  give 
the  plaintiff  any  relief  until  he  filed  a  stlp- 
nlation  not  "  to  deprive  the  defendant  of 
euch  possession  as  he  may  have,  of  hia 
dwelllng-houHe  or  inclosures,  made  and 
exclusively  f>ccupled  by  himsell."  The 
court  in  that  early  day  saw  the  necessity 
of  leaving  such  conflicts  under  the  control 
of  the  propEir  offlceiw  ot  the  land  depart- 
ment. 

Kecthjn  411,  supra,  provides  that  "the 
usual  duplicate  receipt  of  the  receiver  of 
any  lantl-ofllce  *  •  •  is  proof  of  title 
equlTuient  to  a  patent  against  all  but  the 
holder  of  an  actual  patent."  What  sort 
of  a  receipt  Is  meant  ny  this  section?  Islt 
what  Is  known  as  the  "filing  papers," 
which  is  the  Initiatory  step  to  secure  the 
inceptive  right  to  the  land;  or  docs  It  re- 
fer to  the"  final  receipt,"  which  entitles  the 
holder  to  a  patent?  ]n  Morton  v.  Green, 
2  Neb.  which  was  an  ejectment  under 
section  411,  supra,  the  court  held  that 


^ectment  would  not  He;  that  to  entitle 
him  to  recover  the  plalntltfrnust  produce 
a  patent,  or  show  that  he  holds  a  final 
certificate  In  harmony  with  the  govern- 
ment." In  Dale  v.  Hunneman,  12  Neb.  221, 
224.  ION,  W.  Kep.  711,  the  court  says:  "To 
entitle  the  plaintiff  to  recover  under  the 
Code,  he  muet  possess  a  legal  title  in  the 
premises,  and  state  In  his  petition  that  he 
is  entitled  to  the  possession."  Wiien  he 
secareshlH  "final  certificate, "which  shows 
that  he  has  paid  for  the  land,  and  is  en- 
titled to  a  patent,1tw<iuld  seem  that  such 
a  title  ought  to  be  sufficient  to  support 
ejectment,  for  it  Is  held  in  Carroll  v.  Saf- 
ford,  3  Uow.  460  that  "  the  final  certificate 
obtained  on  the  payment  of  the  money  is 
as  binding  on  the  government  as  a  patent. " 
Langdon  v.  Sherwood  was  ejectment. 
That  case  went  upon  appealfrom  Nebras- 
ka, and  Is  reported  in  124  tJ.  S.  74,  8  Sup. 
Ct.  Rpp.  429.  Plaintiff  offered  lu  evidence  a 
certificate  of  the  register  of  the  land-office 
at  Omaha,  dated  AuKuet  14, 1S57,  ot  the 
location  by  one  Wright  of  a  military  land- 
warrant  upon  the  land  Id  controversy, 
which  was  objected  to.  Mr.  Justice  Mii,l- 
EK  quoted  with  approval  from  Bagnell 
V.  Broderlck,  IS  Pet.  4-3tt,  that  "congress 
has  the  sole  power  to  declare  the  dignity 
and  effect  of  titles  emanating  from  the 
United  States;  and  the  whole  legislation 
of  the  federal  government  in  reference  to 
the  public  lands  declares  the  patent  the 
superior  and  conclusive  evidence  of  legal 
Title.  Untl!  Its  Issuance  the  fee  Is  In  the 
government,  which,  by  the  patent,  passes 
to  the  grantee;  and  he  la  entitled  tore- 
cover  the  posBeaaion  In  ejectment."  He 
then  says:  "The  defendants  In  error  rely 
upon  section  411  of  the  Nebraska  Code  ot 
Civil  Procedure,  which  Is  analogous  in  Its 
provisions  to  the  statute  of  Arkansas,  re- 
ferred to  In  the  case  of  Hooper  v.  Schelmer, 
[23  How.  235.]  "  Afterquotlng thesection  In 
full  he  says:  "But, whatever  effect  maybe 
given  thlastatute.it  Is  obvious  that  In  the 
circuit  courtof  the  United  Statesit  cannot 
be  received  In  establishing  the  legal  title 
ot  the  holder  ot  such  certificate.  That  cer- 
tificate is  given  tor  the  purpose  ot  vesting 
in  the  receiver  ot  it  an  equitable  right  to 
demand  the  patent  of  the  government 
after  aui-h  other  proceedings  as  the  laws 
ot  the  United  Statea  and  the  course  of 
busiuesain  thedepartments  may  require." 
On  page  85  he  further  aaya:  "To  receive 
this  evidence,  and  to  give  It  the  effect  ot 
proving  a  legal  title  In  the  holder  ot  such 
receipt,  because  the  atatute  of  the  state 
proposes  to  give  It  such  an  effect,  la  to 
violate  the  principle  asserted  In  Bnguell  v. 
Broderlck,— thatft  Is  fortbe  United  States 
to  fix  the  dignity  and  character  ot  the  evi- 
dences of  title  which  Issues  from  the  gov- 
ernment. And  It  Is  also  In  violation  ot  the 
other  principle  settled  by  the  cited  decis- 
ions, that  In  the  courts  ot  the  United 
States  a  recovery  In  ejectment  can  be  bad 
alone  upon  the  strict  legal  title,  and  that 
the  courts  of  law  do  not  enforce  in  that 
manner  the  equitable  title  evidence<I  by 
these  certificates."  It  aeema  to  be  clear 
that  the  aupreme  court  of  Nebraska  con- 
strued section  411  to  refer  to  the  final  re- 
ceipt, which  vests  a  title  In  the  holder,  and 
entitles  him  to  a  patent;  and  It  la  our 
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duty  to  follow  that  coniftrDCtlon.  In 
that  Htate  there  are  aereral  hinds  of  entry 
or  United  States  lands  tor  which  duplicate 
rect;IptH  are  taken,  tu-wit,  the  lioraestead, 
the  pre-emption,  timber  culture,  hhU  des- 
ert lands.  The  original  entry  in  evidenced 
by  Hllng  pupt-rB.  After  all  the  require- 
mentB  of  the  laws  of  congress  relattnK  to 
homestead,  pre-emption,  timber  culture, 
or  desert  lands,  as  the  case  may  be,  hare 
been  fully  complied  with,  the  plaintiff  be- 
comes entitled  tothe"finRi  receipt,"  which 
In  its  turn  arms  him  with  a  legal  title 
against  all  the  world  except  the  United 
States,  and,  as  against  the  government 
itself,  the  rlRht  to  demand  and  receive  a 
patent.  In  consideration  of  the  fact  that 
congress,  In  oivanlztng  this  territory, 
gave  us  certain  of  the  laws  of  the  state  of 
Nebraska  for  our  local  government,  until 
such  time  as  our  territorial  legislature 
should  enact  a  Code;  that  section  411,  su- 
pra, was  given  to  us  as  a  rule  of  evidence 
only,  if  it  should  be,  and  so  far  as  It  might 
be,  "locally  applicable,"  and  not  incoa- 
sistent  with  the  organic  act.  or  with  the 
constitution  and  laws  of  the  United 
States;  and  in  view  of  the  universal  rule 
of  the  hlffbest  court  of  the  nation  that  a 
patent  gives  the  superior  title,  without 
which  ejectment  cnnnot  be  maintained  In 
the  courts  of  the  United  States, — the  con- 
cluHlon  is  inevitable  that  section  411  Is  not 
"locally  applicable"  here.  Certainly  not 
with  the  construction  placed  upon  it  by 
the  plaintiff. 

We  might  now  consider  the  demurrer 
with  reference  to  the  defences  set  up  in  the 
answers  as  to  the  disquallflcation  of  the 
plaintiff  to  enter  the  land,  the  prior  settle- 
ment of  the  defendants,  the  setting  up  the 
pendenc>  of  the  contest  proceedings  by 
the  defendants,  and  the  plea  to  the  Juris- 
diction of  this  court,  and  stop  there;  but 
as  the  eminent  counsel  on  both  sides  (who 
took  a  wide  range  in  the  argument)  ex- 
pressed a  desire  and  signed  an  agreement 
(heretofore  referred  to)  to  the  effect  that 
these  questions  should  be  considered  by 
the  court,  we  are  not  unmindful  of  the 
great  Importance  (to  the  homeateaders 
throughout  the  territory)  of  a  careful  dis- 
cussion at  this  time  of  these  qnestions. 
While  we  rej^ard  tt,  ordinarily,  as  the 
better  course,  to  pass  only  upon  such 
questions  as  are  decisive  of  the  case,  we 
feci  that  for  the  public  good,  and  for  the 
purpose  of  checking  (so  far  as  it  is  within 
the  scope  of  our  power  and  duty)  unnec- 
esRary  and  expensive  litigation,  we  should 
at  least  give  our  views  on  the  question  of 
Jurisdiction  ralHcd  by  the  pleadings,  the 
decision  of  which  will  dispose  of  the  other 
questions  prpceding  It. 

In  the  case  of  Emppy  v.  Plugert,  64  Wis. 
6U8,  25  N.  W.  Rep.  560,  the  plaintiff  alleged 
in  his  coraplaiut  that  he  settled  on  the 
land  In  dispute  as  a  homestead  claimant 
under  the  lan-s  of  the  United  Stutes.  and 
complied  with  the  requirements  of  tiie 
law  by  continued  residence  and  cultiva- 
tion, so  as  to  entitle  him  tu  the  final  cer- 
tificate therefor,  of  which  fact  he  made 
due  proof  before  the  land  department; 
and  that,  by  a  final  decision  of  tiie  secre- 
tary of  the  interior,  ho  was  denied  the 
right  to  said  certificate;  and  that  he  has. 


eontlnned  to  rmlde  upon  and  keep  pos- 
session of  said  land;  that  the detentfant 
entered  npon  the  land  by  force,  regardless 
of  the  plaintiff's  rights,  paid  the  amount 
required  by  law,  and  obtained  a  certifi- 
cate, and  now  claims  that  he  is  entitled 
to  all  the  rights  of  a  homestead  claimant. 
It  Is  further  alleged  by  said  plaintiff  that 
when  his  proof  was  presented  for  the  pur- 
pose of  obtaining  bis  final  certificate  the 
defendant  contested  hts  rights,  and  by 
perjury  and  fraud  defeated  him,  and 
caused  the  secretary  of  the  interior  to  de- 
clare plaintiff's  entry  void,  and  gave  the 
certificate  to  the  fraudulent  entryman, 
the  defendant.  The  plaintiff  further  al- 
leged that  he  had  done  every  act  and  per- 
formed  every  requiremwt  of  the  law  to 
entitle  him  to  a  patent  to  the  land.  He 
then  prays  for  Judgment  that  he  has  com- 
piled with  the  homestead  laws,  end  Is  en- 
titled to  the  land.  To  this  complaint  the 
defendant  demurred,  and  the  court  sus- 
tained the  demurrer.  The  land-office  de- 
partment havlngdeclded  against  the  plain- 
tiff, the  defendant  has  settled  upon  the 
land  as  a  homestead  claimant,  and  holds 
a  certificate  as  such.  "That  certificate 
^ves  the  defendant  no  right  to  the  land, 
and  he  must  thereafter  perform  all  the 
conditions  of  the  homestead  law  before 
he  will  be  entitled  to  a  certificate  npon 
which  the  patent  can  be  issued."  After 
declaring  that  he  had  as  yet  secured  no 
right  to  the  land,  bnt  the  mere  privilege 
or  permission  to  enter  opon  tt  for  the  par- 
pose  of  completing  title  by  residing  there- 
on flveyears,  the  court  says:  "  What  right 
or  claim  to  said  land  or  interest  la  It  has 
he  (defendant)  that  he  could  release  t» 
the  plaintiff  according  to  the  prayer  of 
the  complaint?  Has  he  the  possession? 
So  has  the  plaintiff.  If  be  is  an  Intruder 
or  trespasser  without  legal  right,  (and  he 
has  no  right  If  the  plaintiff  is  entitled  to 
the  patent  of  the  United  States,  as  he 
claims,)  then  the  plaintirf's  remedy,  if  he 
ban  any,  is  In  the  proper  p»)H8e83ory  ac- 
tion at  law.  The  defendant's  right  of 
entry  upon  the  laud  Is  a  legal  right,  if  be 
has  any.  If  he  has  none,  then  he  has  no 
right  or  title  to  release.  It  be  has  a  rigiit 
so  to  enter,  then  neither  a  court  of  equity 
nor  law  could  extinfiuish  it.  or  adjudge  its 
i-eiease  to  another.  But,  If  all  the  ri^ht 
the  defendant  claims  is  relpased  to  the 
plaintiff,  it  would  not  make  his  right  or 
title  any  better.  It  is  apparent  that  the 
remedy  sought  by  this  part  of  the  prayer 
would  be  ineffectual,  and  of  no  benvRt  to 
the  plaintiff.  If  the  defendnnt  should  re- 
lease to  the  plaintiff  whatever  right  or 
claim  he  may  have,  It  wonid  not  give  tlie 
plaintiff  any  more  right  tlian  he  had  lie- 
fore  by  reason  of  his  settlement  and  culti- 
vation of  the  land  tor  the  requisite  time. 
The  law  does  not  provide  for  any  action 
or  adjudication  opon  such  a  preliminary 
entry.  The  land-officer  dpcides  nothing. 
The  land  may  or  may  not  be  bubject  to 
entry.  That  is  the  risk  of  the  applicant."* 
On  page  611  of  the  opinion  it  is  said :  "If 
the  court  in  such  a  case  should  decidethnt 
the  decision  of  the  secretary  was  wrong, 
and  based  upon  perjured  testimony,  and 
that  the  plaintiff  was  entitled  to  the  fiual 
certificate  and  the  patent  for  the  land. 
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And  go  farther  even,  and  reverse,  set  aside 
vacate,  or  annal  his  decision  and  Jnd;?- 
ment,  how  could  it  he  enforced,  and  what 
would  be  Its  effect?  Neither  the  United 
States  nor  the  executive  departments  of 
the  government  are  amenable  to  the  state 
courts.  Thedeclsion  would  still  stand  and 
be  enforced,  uod  a  patent  would  not  be 
tssued  to  the  plaintiff,  and  niiarht  be  is- 
sued to  the  defendant  upon  hlH  final  proof. 
The  judenient  of  the  court  In  such  a  case 
could  not  operate  upon  or  In  any  way 
affect  the  title  of  the  land,  lor  the  title  is 
atill  Id  the  government,  or  upon  the  right 
to  the  title,  which  wooW  be  respected  by  the 
Sfovernment  and  its  departments. "  Then 
alter  holding  that  the  courts  may  have 
Jnrisdlction  to  inqoire  Into  the  homestead 
right  of  a  homestead  parly  to  a  patent, 
and  may  reverse  the  decision  of  the  land 
department  when  procured  by  fraud  and 
perjury,  it  says  that  Jurisdiction  can  be 
elfectnaDy  exercised  only  when  the  title  la 
vested  In  the  party  amenable  to  the  state 
conrt.  "But  in  exercising  such  a  Jurisdic- 
tion the  court  will  not  disturb  the  ndjudl- 
eationu  of  the  land-officers  in  respect  to 
such  right,  except  in  clear  cases  of  fraud, 
mistalce,  perjury,  or  violation  of  law. 
This  doctrine  Is  well  settled ; "  referring  to 
Lamont  v.  Stimson,  3  Wis.  645;  Bruss  v. 
Wilev,  (i  Wis.  4S5;  Lombard  v.  Cowhoni, 
84  Wis.  486;  Morton  v.  Green,  2  Neb.  441; 
Oorbett  v.  Wood,  32  Minn.  509.  21  N.  W. 
Rep.7a4;  Gaines  v.  Thompson, 7 Wall.  347; 
Secretary  v.  McGarrahan,  9  Wall.  298; 
LItchfleld  V.  Register,  etc.,  Id.  575;  John- 
son V.  TowBley,  13  Wall.  72;  Uhenley  v. 
Cowan,  91  U.  8.  330;  Marqnez  v.  Frlsble, 
101  U.  S.  478;  Smelting  Co.  v.  Kemp.  104  U. 
S.  636 ;  Steel  v.  Smelting,  etc.,  Co.,  106  U.  S. 
447, 1  Sup.  Ct.  Hep.  38!);  Baldwin  v.  Stark, 
107  U.  S.  463,  2  Sup.  Ct.  Rep.  473;  Smith  v. 
Ewlng,  23  Fed.  Rep.  741 ;  Casey  v.  Vassor, 
4  McCrary,  127.  Holding  that  theland  de- 
partment still  have  Jurisdiction  of  this  case, 
the  Judgment  of  the  court  below  sustain- 
ing the  demurrer  was  afHrmed. 

In  Marqaes  v.Frlsbte,  which  was  a  rase 
taken  up  by  appeal  from  California  to  the 
supreme  court  of  the  United  States,  ]ilain- 
tirr  asked  tlie  reversal  of  the  decision  of 
the  department  of  the  interior  against  bis 
claim  as  a  pre-emptorto  a  certain  quarter 
flection  of  land  upon  the  gronnd  that  his 
title  was  paramount  to  that  of  the  de- 
fendant. Defendant  demurred.  Demurrer 
Was  sustained.  The  legal  title  was  out- 
fetunding  in  the  United  States,  and  the 
matter  was  still  in  fieri,  and  under  the 
control  of  the  land-office;  and  the  supreme 
court  sustained  the  court  below,  saying: 
"We  have  repeatedly  held  that  the  courts 
win  not  Interfere  with  the  ofHcera  of  the 
government  In  the  discharse  of  their  du- 
ties In  the  disposal  of  public  lands,  either 
by  Injunction  or  muDdamaa.  Litchfield  v. 
Regl3ter,etc.,9  Wall.575;  Secretary  v.  Mc- 
Garrahan, Id.  208.  And  wethlnk  it  would 
be  Quite  as  objectionable  to  let  a  state 
court,  While  such  a  question  was  under 
the  c6nBideration  and  within  the  control 
of  tlie  executive  depai'tnients,  take  juris- 
diction of  the  case  by  reason  of  their  con- 
tnjl'of  the  parties  concerned,  and  render  a 
decree, lb  advanceof  the  action  of  the  gor- 
4^nme!BV-wMeh  wonld-  render  Its  patent  a 


nullity  when  Issued.  Jobnaon  v.  Tows- 
ley,  13  Wall,  73;  Shepley  v. Cowan, 91  U.  S. 
330.  We  think  the  appropriate  officers 
of  the  land  department  have  been  consti- 
tuted u  special  tribunal  to  decide  such 
questions,  and  tlieir  decisions  are  final  to 
the  same  extent  that  those  of  other  judi- 
cial or  qu/tsi  judichiX  tribunals  are.  Vance 
V.  Burbank,  101  U.  S.  514."  Mr.  Justice 
MIL1.KH,  In  U.  S.  V.  Schurz,  102  U.  S.  378, 
which  was  a  mandittniis  proceeding  to 
compel  the  secretary  of  the  interior  to  de- 
liver a  patent  to  the  relator,  held  that,  the 
patent  having  been  issoed  and  recorded, 
the  act  of  delivery  was  merely  ministerial, 
and  directed  the  supreme  court  of  the  Dis- 
trict of  Columbia  to  grant  the  writ.  But 
in  the  same  decision  the  learned  Justice 
held  that  "congress  has  also  euacted  a 
system  of  laws  by  which  rights  to  these 
lands  maybe  acquired,  and  the  title  of 
the  government  conveyed  to  the  citizen. 
This  court  has  with  a  Btrongr  band  [tho 
italics  are  ours]  upheld  the  doctrine  that 
so  long  as  the  legal  title  to  these  lands  re- 
mained in  the  United  States,  and  the  pro- 
cedlngs  for  acquiring  it  were  as  yet  in  Seri, 
the  court  would  not  interfere  to  control 
the  exercise  of  the  power  thns  vested  In 
that  tribunal.  To  tbat  doctrine  we  atill 
adhere. " 

The  question  of  Jurisdiction  la  elaborate- 
ly discussed,  and  numerous  aathoritles 
cited,  from  which  copious  quotations  are 
made  in  the  case  of  Forbes  v.  Driscoll,  3t 
N.  W.  Rep.  633,  by  the  supreme  court  of 
Dakota.  That  was  an  action  to  recover 
poHsesalon  ot  160  aci'es  of  land,  described 
therein.  Plaintiff  alleges  that  he  la  now, 
and  haa  been  ever  since  the  20th  day  of 
May,  1879,  entitled  to  the  poaseaalon  of 
the  land  described.  He  bases  his  title  up* 
on  the  declaratory  statement  of  pre-emp- 
tion filed  in  the  United  States  land -office 
at  Dpadwood.  Dak.,  and  then  avers  that 
in  January,  18S0,  while  he  was  in  the  law- 
ful, actual,  peaceful,  quiet,  and  exclusive 
poBReaalon  of  said  premlaea,  and  entitled 
thertfto,  the  defendant  unlawfully  entered 
into  and  upon  the  same,  and  ousted  and 
ejected  the  plaintiff  therefrom,  and  still 
wrongfully  withholds  from  the  plaintiff 
the  possession  of  the  premises,  to  bisdani- 
age  in  the  sum  of  ¥2,000.  There  was  no 
objection,  by  demurrer  or  otherwlae,  to 
the  complaint  by  the  defendant;  but  he 
filed  a  general  denial,  and  set  up  new  mat- 
ter us  a  defense.  Defendant  alleges  all  the 
facts  which,  under  the  law,  entitle  him  to 
settle  upon  the  land  by  pre-emption,  and 
avers  that  he  filed  his  declaratory  state- 
ment, according  to  pre-emption  laws  of 
the  United  States,  at  the  Deadwood  land- 
ofilce,  and  immediately  thereafter  eatab- 
llahed  his  reahlence  theref>n,  and  cultivat- 
ed contlnnonsly  the  lands  aaa  homestead, 
and  pleads  the  iiendency  ot  a  contest  be- 
fore the  register  and  receiver  at  Dead- 
wood  between  himself  and  plaintiff.  Up- 
on these  Issues  the  parties  went  to  trial  bif- 
fore  a  Jury,  and,  without  objection,  plain- 
tiff Introduced  testimony  tending  toprove 
the  allegations  in  the  pleadings,  and  the 
court  gave  and  refuseil  Instrnctionff,  and 
the  Jury  brought  in  a  general  verdict  for 
the  plaintifT.  Judgment  for  plaintiff 'waa 
,  rradered  thereon,  and  au  ai^a4  weta- pros- 
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ecated.  The  court  then  sajs:  "Thlsqaes- 
tioa  Is  therefore  now  presented  to  thle 
court:  Can  a  Roart  of  law,  while  a  con- 
test Is  pendlngr*  or  prior  to  the  declslun  of 
the  land  department,  hear  and  detpvnjlne 
the  cuntestaot'B  rij^ht  of  pre-emption  In 
deterralntntc  his  rl^lit  tupoRHesMlonut  pub- 
lic lands?  Plaintiff  relies  for  his  right  to 
recover  upon  section  650  of  the  Dakota 
Code  of  CItU  Procedure,  wfaieb  provides  as 
follows:  *Any  person  settled  upon  the 
public  lands  belonglBK  to  the  United 
States,  on  which  eettlement  isnotexpress- 
Jy  prohibited  by  congress  or  some  depart- 
ment of  the  general  government,  may 
maintain  action  for  InJurleB  done  the 
same,  also  an  action  to  recover  poanes- 
Hion  thereof.  In  the  same  manner  as  1(  he 
povussed  a  fee^lmple  title  toaatd  lands.'" 
Tbecourt  says:  "It  wasenactefl, witboat 
doubt,  to  set  at  rest  any  question  that 
might  arise  as  to  the  right  of  tlie  settler 
upon  public  lauds  to  protect  hie  improve- 
ments and  possession  against  as  mere  in- 
truder or  trespasser;"  referring  to  Ather- 
ton  V.  Fowler,  96  U.  S.  51».  "Does  the 
policy  of  the  pre-emption  law  authorize 
a  stranger  to  thrust  these  men  out  of 
tbelr  bouses,  seize  their  improvements, 
and  settle  exactly  where  tbey  settled,  and 
by  these  acts  acquire  the  initiatory  right 
of  pre-emption?  The  generosity  by  which 
congress  gave  the  settler  the  right  of  pre< 
emption  was  not  Intended  to  give  him  the 
benefit  of  another  man's  labor,  and  au- 
tfaoriw  talm  to  turn  that  man  and  bis  fam- 
ily out  of  their  home.  It  did  not  propose 
to  give  Its  bounty  to  settlementB  ob- 
tained by  violence  at  the  expense  of  otb> 
ers.  •  •  •  It  would  have  shocked  the 
moral  sense  of  the  men  who  passed  these 
laws,  if  they  had  supposed  that  they  had 
extended  an  invitation  tothe  pioneer  pop- 
ulation to  acquire  Inchoate  rights  tu  the 
public  lauds  by  tmpass,  by  violence,  by 
robbery,  by  acts  leading  to  homicides 
and  4ither  crimes  of  less  moral  turpitude. " 
Further  on  the  court  says  in  the  same 
case:  "Cndoubtcdlythere  have  been  cases, 
and  may  be  cases  again,  where  two  per- 
sons making  settlement  upon  the  same 

auarter  section  of  land  may  present  con- 
ictiog  claims  to  the  right  of  pr&^anption 
of  the  whole  quarter  section,  and  neither 
of  them  be  a  trespasser  upon  the  pussee- 
slon  of  the  uther,  for  the  reason  that  the 
quarter  section  is  open  and  unlncloaed. 
and  neltlier  party  interferes  with  the  act- 
ual possession  of  the  other.  In  such  cases 
the  settlement  of  the  later  of  the  two  may 
be  bona  ffde.  for  many  reasons. "  In  Belk 
r.  Meagher,  104  U.  S.  2>i7.  the  court,  after 
approving  thn  doctrine  laid  down  in  Ath- 
ertou  V.  Fowler,  says:  '  Weolsn  all  agree 
that,  if  a  peaceable  entry  had  been  made 
on  the  lands,  which  had  not  twen  inclosed 
or  Improved,  a  good  right  might  have 
been  secured.'"  Judge  Trifp  then  says: 
"If,  then,  tlie  settlement  of  the  defendant, 
Driseoll.  was  upon  unoccupied  portions  of 
the  land  In  controversy,  the  plaintiff 
would  not  have  the  right,  by  virtue  uf  his 
prior  filing,  to  oust  him  from  such  po3- 
session.  Kor  would  he  have  the  right,  as 
a  prior  pre-emptor,  to  oust  this  defendant 
from  any  portion  of  the  laud  filed  upon, 
except  such  aa  be,  plalutlO,  bad  actually 


setttod  upon  and  Improved ;  and,  as  tta« 
evidence  does  not  show  the  defendant, 
Driseoll,  to  have  been  In  poeseaeion  of 
any  part  of  the  premises  whieh  had  been 
in  the  prior  actual  poBseeston  of  the  plain- 
tiff, the  verdict  should  have  been  set  aside. " 
Then,  preliminary  to  a  discussion  of  the 
Jurladfutlon,  he  says  the  plaintiff  sought 
*'  to  eject  a  Junior  pre-emptor  from  the  en- 
tire claim  because  he  (plalntini  bad  a  bet- 
ter right  of  pre-emption.  Has  a  court  of 
law  any  Jurlsdlctiou  to  determine  such  a 
right  at  all?  And  can  It  axercise  such  ju- 
risdiction pending  or  prior  tu  the  deter- 
mination of  such  quratio3  by  the  land  de- 
partment? The  power  to  sell  and  dispose 
of  public  lands  is  essentially  of  an  admin- 
istrative urexecutiveeharacter.  C-ongress, 
under  its  constitutional  power  to  malte 
all  needful  rules  and  regulations  respeccing 
the  territory  and  other  property  belong- 
ing to  the  United  States,  has  placed  this 
executive  function  in  the  hands  of  a  spe- 
cial tribunal,  subject  to  the  supervision 
of  one  of  the  executive  officers  of  the  de- 
partment." Mr.  Justice  Millkr  in  John- 
son V,  Towsley,  supra,  after  laying  down 
the  general  "doctrine"  that  when  the  law 
has  conHded  to  a  special  tribunal  the  au- 
thority to  hear  and  determine  certain 
matters  arising  in  the  course  of  its  duties, 
the  decision  of  that  tribunal,  within  the 
scope  of  its  authority,  is  conclusive  upon 
all  others,  holds  thai  tbeland  department 
Is  clotbed  withaspeclal  Jurisdiction  In  the 
disposition  of  the  pabllc  lands  of  the 
United  States,  and  declares  that  "this 
court  has  at  all  times  been  carefnl  to 
guard  Itself  against  an  Invasion  of  the 
functions  confided  by  law  to  the  other  de- 
partments of  the  general  government; 
and  in  reference  to  the  proceedings  before 
the  officers  Intrusted  with  the  charge  of 
selling  the  public  lands  baa  It  frequently 
and  firmly  refused  to  Interfere  with  them 
in  the  discharge  of  their  duties,  either  by 
maadHU}ua  or  iujunctlon,  no  long  as  the 
title  remained  in  the  ilnited  States,  and 
the  matter  was  rightfully  before  ita  officers 
for  decision.  On  the  other  hand,  It  has 
constantly  asserted  the  right  of  the  prop- 
er courts  to  Inquire,  after  tiie  title  had 
passed  from  the  government,  and  the  ques- 
tion became  one  of  private  right,  whether, 
according  totheestablished  rules  of  equity 
and  theacteofct  ingress  concerning  the  pub- 
lic lands,  the  party  holding  that  title  should 
hold  absolutely  as  his  own, or  as  a  trustee 
for  another;  and  we  are  satisfied  that  the 
relations  thus  establisheil  between  tbe 
courts  and  the  land  department  are  not 
only  founded  on  a  Just  view  of  the  duties 
and  powers  of  each,  but  an  essential  to 
the  ends  of  justice,  und  to  a  sound  ad- 
minlstrutlun  of  the  law."  In  Ubepley  t. 
Cowan,  FiKLD,  J.,  enys:  "The  officers  of 
tbe  land  department  are  specially  desig- 
nated by  law  to  receive,consider,andpass 
upon  proofs  presented  with  respect  to 
settlement  upon  tlie  public  lands,  with  a 
view  to  secure  rights  of  pre-emption. "  In 
Moore  v.  Kobblns.  06  U.  S.  680,  the  court 
"limits  the  time  when  control  over  the 
land  by  the  department  ceases  to  the  act 
of  issuing  the  patent."  In  Qulnby  v. 
Coninn,  104  U.  S.  603.  rfr«xaminlng  tbe 
powers  ol  the  court  to  review  tbe  action 
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of  the  land  department,  Jtidse  Firld 
ndbered  to  and  reafflrniH  the  doctrine,  and 
then  remarks;  "It  would  lead  to  endless 
HttKation.and  belniltTul  of  evil, it  a  snper- 
vlfuiry  powpr  was  vested  in  the  courts 
over  the  action  of  the  numerous  officers 
of  the  land  department  on  mere  ques- 
tions of  fact  presented  tor  their  determi- 
nation. It  iRonly  when  tboseofiScers  have 
misoonBtrued  the  law  applicable  to  the 
vase  as  eetabllslied  before  the  department, 
and  thus  have  denied  the  parties  rights 
whieh,  aponacorreetconstructlun.  woald 
bare  been  conceded  to  tbem,  or  where 
misrepresentations  or  fraud  have  been 
practiced  necessarily  attecting  their  judg- 
ment, that  the  courts  can  In  the  proper 
proceeding  Interfere,  and  refuse  to  give 
effect  to  their  action.  On  this  subject  we 
have  repeatedly  and  with  emphasis  ex- 

g reused  our  opinion,  and  themstterHhould 
e  deemed  settled  ;**  referring  to  Johnson 
T.  Towsley,  Sbeplej  v.  Cowan,  Moore  v. 
Robbins,  supra.  And  again,  In  Steel  v. 
Smelting,  etc.,  Co.,  he  declares  that  the 
land  "department,  as  we  have  repeatedly 
said,  was  established  to  supervisethe  vari- 
ous pro(«edlngs  whereby  a  conveyance  of 
title  from  the  United  States  to  portions  of 
the  public  domain  Is  obtained,  and  to  see 
that  the  requirements  of  the  different  acts 
of  congressare  tullycomplied  with.  Neces- 
sarily, therefore,  it  mustconsider  and  pass 
upon  the  Qualiflcatlona  of  the  applicant, 
the  acts  be  has  perlormed  to  secare  the 
title,  the  nature  of  the  land,  and  whether 
It  Is  of  the  class  that  is  open  to  sale.  Its 
judguifut  upon  these  matters  Is  that  of 
a  special  tribunal,  anii  Ix  unassailable,  ex- 
cept by  direct  proceedings  for  its  annul- 
ment or  limitation.  Such  has  been  the 
nntform  language  of  this  ci>urt  in  repeat- 
ed decisions."  IOC  U.  S.  451,  1  Sup.  Ct. 
Hep.  392,  Here  is  a  strong  array  of  feder- 
al decisions  announcing  the  doctrine  as  to 
when  the  court  will  exercise  Jurisdiction 
over  the  liecisious  of  the  land  department; 
the  timewhen  It  will  be  and  the  tlniewben 
it  will  not  be  exercised.  The  courts  have 
uniformly  held  that  they  will  not  exercise 
such  Jurisdiction  while  the  matter  Is  still 
in  ffert,  and  prior  to  the  time  when  the 
United  States  has  parted  wlCta  the  title. 
Tu  declare  the  plalntllt  out  of  court  In 
this  case  is  to  give  effect  to  the  doctrine 
here  laid  down.  A  contrary  view  uf  tbH 
law  would  bring  thiti  court  into  constant 
collision  with  the  land-oHices  in  this  ter- 
ritory. It  would  bring  into  our  courts  all 
the  contested  claims  lor  title  to  public 
lands  under  the  homestead  law,  and 
would  hare  the  effect  to  transfer  all  con- 
tests from  the  local  land-otfices  to  our 
courts,  and  would  leave  the  register  and 
receiver  mere  ministerial  officers,  with  no 
more  Juritidlctlon  to  try  aud  doterinluea 
contest  of  adverse  claimants  than  a  mere 
clerk.  We  have  no  doubt  that  the  mani- 
fest intent  of  the  laws  of  the  United 
States  was  to  Invest  in  the  land  depart- 
ment exclusive  Jurisdiction  otall  questions 
relating  to  the  sale  and  dlBposltlon  of  the 
public  lands,  up  to  the  time  of  the  issu- 
ing of  the  patent.  While  we  do  not  wish 
to  be  understood  as  saying  that  this 
court,  in  a  proper  case,  might  not,  or 
would  not,  grant  relief  on  tlie  prayer  ol  a 


bona  ffde  homesteader  against  a  mere  in- 
truder or  trespasser,  we  are  of  the  opin- 
ion that  the  court,  under  the  pleadings  in 
this  case,  has  nu  Jurisdiction  to  eject  the 
d^endants.  The  plaintiff's  demurrer  to 
the  defendants*  answers  is  therefore  oTer- 
roled.  The  Judgment  of  the  district  court 
is  aflSrraed.  Judgment  for  defendants, 
with  costs.  The  other  Judges  couear. 

~"  (MKaiLWl) 
WlLLARD  T.  OBTBAHDKR. 

(Supmn«  Cmsrt  qf  Kaiucu.  June  e,  189L) 

ACTJOX  OH  nOTB—BRUOa  Of  WASaUTT— PaBW. 

BVIDBKOS. 

Where,  In  an  actioa  npoa  a  piomissfnT 
□ote^  the  daf  eada&t  answered  uiat  the  note  soea 
npcHi  had  bean  Riven  as  part  of  the  purchase 
price  of  a  flock  of  sheep,  and  alleged  an  express 
warranty  of  soundness  ot  the  sheep  included  In 
the  purchase,  and  set  up  a  counter-claim  for  dam- 
agee  on  account  of  a  breach  of  thewamuity,  and 
upon  the  trial  testified  in  bisown  behalf  that  the 
contract  was  verbal,  bnt  upon  further  examina- 
tion it  was  disoiosed  that  the  defendant  received 
a  bill  of  sale  from  the  agent  of  the  plaintiff  that 
did  not  contain  an  express  warranty  for  the  sheep 
sold,  held,  that  the  oral  eridence  given  lu  re- 
lation to  the  terms  of  the  contract  should  have 
been  ezoliided;  thatthedefendaDtshoaldnotbave 
been  pennltted  to  show  tbm  r^reeentaUms  snd 
statements  made  previous  to  the  execution  of 
such  bill  of  sale,  the  presumption  of  law  being 
that  the  written  Instrument  contained  the  wbole 
contract,  and  should  govern,  ouleas  fraud  had  been 
alleged  and  proved. 
(Sl/UobuA  by  GFreen,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Trego  oonnty;  S.  J.  Os- 
BOKN,  Judge. 

J.  Waraer  dim,  H.  C.  DUlon,  SLoUiater 
A  Holtlater,  and  E.  E,  CAnsn^,  for  plaln- 
tiff  in  error.  Hutchiaana  A  BtkBka,  tor  d^ 
fmdant  in  error. 

Grren,  G.  This  was  an  action  upon  a 
promissory  note  executed  by  Jobn  M.  08> 
trander  on  the  2d  day  of  September,  1885, 
to  Frank  Willard,  for  the  sum  uf  $965 
payable  In  1  year  and  11  months  after 
date,  with  Interest  at  13  per  cent,  per  an- 
num. The  answer  of  Ostrander  admit- 
ted the  execution  of  the  note,  but  alleged 
that  it  was  given  In  part  payment  tor  a 
flock  of  sheep  purchased  otwiUard;  that 
Charles  Weeks,  the  duly-authorised  agent 
ot  Willard,  sold  and  delivered  to  Ostran- 
der 2.173  head  ot  sheep,  for  $5,358,  and 
warranted  them  to  be  sound,  healthy,  and 
free  from  all  disease;  that  the  entire  pur* 
chase  price  for  said  sheep  bad  been  paid, 
except  the  note  sued  upon,  and  one  other 
note  for  f966.11,  92U0  ot  which  had  been 
paid ;  that  the  two  notes  mentioned  were 
Hecured  by  a  chattel  mortgage  upon  the 
sheep  so  sold,  but  not  upon  the  wool. 
The  answer  further  alleged  that,  at  the 
time  of  the  sale  and  delivery,  the  sheep 
were  not  in  a  healthy  condition,  and  free 
from  disease,  but  had  a  contagious  dis- 
ease known  as"  mange,**  "scab,  "or  "itch," 
all  ot  ^Ich  was  well  known  to  the  plain- 
tiff;  that,  at  the  time  ot  the  purchase,  Os- 
trander was  the  owner  of  a  large  herd  of 
othrtr  valuable  sheep,  and  that  the  sheep 
purchased  ot  the  plaintiff  were  bought  fur 
the  purpose  ot  increasing  his  herd,  and  to 
he  kept  with  them  on  his  sheep  ranch  In 
Tr^o  county,  all  ol  which  was  made 


Digitized  by  Google 


'1018 


PACIFIC  REPORTER.  Vol.  26. 


(Kaa. 


known  to  thi  plalnfiri;  that  the  deteDd- 
ant  relied  upon  the  representationB  and 
warranty  ul  the  plaintiH,  took  said  sheep 
into  hif)  pomeBBlou,  and  upon  Mb  ranch, 
and  permitted  them  to  mix  Indlacriml- 
nately  with  his  other  sheep,  nntil  he  dts- 
covered  their  diseased  condition;  tliatthe 
disease  was  commnnicated  to  the  defend- 
ant's  other  sheep,  by  reason  ol  which  300 
sheep  and  lambs  belonging  to  the  defend- 
ant died,  and  that  he  was  thereby  dam< 
aged  in  the  snm  of  f750:  that  the  re- 
mainder of  this  fl4Kk,  consisting  of  1,873 
sheep,  were  depreciated  in  value  in  the 
snm  of  75  cents  per  head,  aggregating 
$1,404.75;  that  he  had  been  damaged  by 
labor  and  expenses  necessarily  Incurred  In 
the  care  of  the  sheep,  to  arrest  the  spread 
and  to  cure  the  disease,  for  medicine  and 
costs  of  dipping  2,700  sheep,  f  SOU,  maklDg 
a  total  lose  and  damnge  to  the  defendant 
in  the  sum  of  |12,"64.75.  The  answer  fur- 
ther alleged  that  the  notes  were  the  prop- 
erty of  the  plaintiff,  and  that  they  were 
fraudulent  and  void  In  law,  and  asked 
judsrment  that  the  plaintiff  be  ordered  to 
bring  each  of  the  notes  mentioned  Into 
court  ft>r  cancellation;  and  also  asked 
Judgment  for  $424,  the  balance  due  him  for 
his  damages  after  the  cancellation  of  said 
notes,  with  7  per  cent,  interest;  that.  In 
case  the  plaintiff,  from  any  cause,  should 
fail  to  bring  the  notes  Into  court  for  can- 
cellation, then  that  he  have  Jiidgniont 
against  the  plaintiff  for  the  sum  of  $2,354, 
bis  damages  and  costs,  with  Interest  on 
$1,030  from  Heptember  2.  ISHS.  A  general 
denial  was  filed  to  this  answer.  The  ac- 
tion was  tried  on  the  19th  day  of  Septem- 
ber. 188t<,  In  the  district  court  of  Treffo 
county.  The  Jury  returned  a  verdict  In  fa- 
vor of  the  defendant,  assessiog  his  dam- 
ages at  $2,191.5(1. 

It  Is  claimed  that  the  defendant's  right 
uf  recovery.  It  any.  was  based  exclusively 
upon  a  written  bill  of  sale  executed  by 
Weeks,  as  agent  for  the  plaintiff  In  error, 
and  thnt  the  court  erred  In  permitting 
oral  evidence  to  be  introduced  In  relation 
to  the  warranty.  It  seems  from  the  evi- 
dence that  negotiations  had  been  pending 
for  some  time  between  Ostrander  and 
Weeks,  the  agent  of  the  plaintiff  in  error, 
for  the  puruhase  of  the  flock  of  sheep  lu 
question.  The  sale  was  consummated  on 
the  2d  day  of  September,  1S85,  and  the 
notes  and  a  chattel  mortgage  were  execut 
ed.but  thecash  paymeotof  $1,500  was  not 
made  until  the  14th  day  of  September, 
when  the  following  bill  ol  sale  was  exe- 
cuted and  delivered  to  the  defendant  In 
error:  "Know  all  men  by  these  presents 
that.  In  consideration  of  the  sum  of  five 
tliouHand  three  hundred  and  fifty-eight 
($5,358.00)  dollars,  the  receipt  of  which  Is 
hereby  acknowledged,  I  do  grant,  sell, 
transfer,  and  deliver  unto  John  M.  Ostran- 
der, of  Wa-Keeney,  Kansas,  him,  and  his 
heirs,  executors,  and  administrators  and 
assigns,  the  following  goods  and  chattels, 
vlt.:  Eleven  hundrud  (1,100)  grade  ewes, 
known  as  the  '  Willard  ewes;'  said  ewes 
are  all  over  •  *  •  to  four  years  uf  age, 
except  fifty,  which  may  be  over  four  years 
of  agR;  also  fourhundrcd  and  thirty-three 
(4^)  Iambs  and  six  hundred  and  forty 
(&10)  wethers,  from  one  to  two  years  uf 


age,— all  of  which  are  free  ft*om  disease, 
and  In  a  healthy  condition,  to  the  t>est  of 
my  knowledge  and  belief.  To  have  and 
to  hold,  all  and  singular,  the  said  goods 
and  chattels  forevw.  And  the  aald  grant- 
tor  hereby  conTenants  with  the  said  gran- 
tee that  he  Is  the  lawful  agt.  of  the  said 
goods  and  chattels;  that  they  are  free 
from  all  Incumbrances;  that  hehasgood 
right  to  sell  the  same,  as  aforesaid ;  and 
that  he  will  warrant  and  d^nd  the  same 
against  the  lawful  claims  and  demands  of 
all  persons  whomsoever.  In  witness 
whereof  the  said  grantor  has  hereunto  set 
his  hand  this  14th  day  of  September,  A. 
D.  1885.  Cbarles  Wkekb,  Agt.  Executed 
in  the  presence  of  John  H.  March."  It 
was  claimed  by  the  defendant  In  error 
that  after  he  had  prepared  this  bill  of  sale, 
and  delivered  it  to  Weeks  for  execatton. 
he  Inserted  after  the  words,  "hoallhy  con- 
dition." "to  the  best  of  my  knowledge 
and  belief ;"  that,  after  obtaining  the  sig- 
nature, Ostrander  placed  the  paper  in  his 
pocket,  and  did  not  examine  it  until  somf* 
weeks  after,  when  he  discovered  nome  of 
the  sheep  were  diseased.  The  court  t>elow 
permitted  oral  evidence  to  be  introduced 
in  relation  to  the  purchase  of  the  sheep, 
and,  when  it  was  dlBcloeed  that  a  bill  of 
sale  had  been  given,  refused  to  exclude 
from  the  Jury  all  evidence  as  to  a  parol 
contract.  ThiH  Is  the  controlling  ques- 
tion In  this  case.  A  careful  examination 
of  the  evidence  In  this  case  convinces  us 
that  this  purchase  was  conctaded  and  Is 
evidenced  by  this  bill  of  sale,  and  that  all 
parol  evidence  should  have  been  excluded 
when  it  was  ascertained  that  the  bill  of 
sale  had  been  executed.  The  pleadings 
were  silent  as  to  this  instrument.  There 
was  no  pretense  that  fraud  had  been 
practiced  in  Its  execution,  but  the  claim  Is 
made  by  the  defendant  in  error  that  this 
bill  of  sale  Is  not  the  contract  the  parties 
entered  Into;  that  he  did  not  accept  it  as 
such  contract;  that  he  atfii-ms  instead  tlie 
contract  set  up  in  his  answer;  that,  after 
Weeks  had  executed  the  bill  of  sale,  he  put 
it  In  his  pocket,  but  did  not  accept  it,  be- 
cause he  found  that  the  words.  "  to  the 
best  of  my  knowledge  and  belief,"  had 
been  added  to  tbe  instrument  after  it  had 
been  delivered  to  Weeks  for  his  signatare. 
It  is  not  claimed  that  there  was  any 
change  in  the  writing  after  Weeks  had 
signed  It.  The  paper  remained  in  the  pos- 
session of  the  defendant  In  error,  orhls  at- 
torneys, all  the  time  until  it  was  produced 
la  court.  We  do  not  think  he  can  now  be 
heard  to  say  that  the  bill  uf  sale  is  not  tlie 
Cfmtractof  purchase.  He  held  it  for  two 
years,  admitted  to  several  parties  that  he 
had  a  warranty,  and  never  intimated  to 
the  plaintiff  in  error  that  there  wan  any- 
thing wrong  with  the  bill  of  sale,  but  re- 
fused to  lot  him  examine  It.  Tlie  action  of 
the  defendant  In  error  showed  that  he  ac- 
cepted the  bill  of  sale.  It  was  clearly  his 
duty  to  read  it  after  its  execution  aud  de- 
livery, and  he  cannot  now  say  that  It  is 
not  the  contract  uf  purchase.  If  a  change 
had  been  made  !n  the  instrument  without 
his  knowledge,  he  should  have  repudiated 
the  contract  as  soon  as  he  discovered  the 
change.  He  admitted  that  he  looked  at 
the  contract  a  few  weeks  after  it  had  been 


Digitized  by  Google 


HETEB  BBOS.  DRUG  00.  v.  BBOWN. 


1019 


delivered  to  him,  and  foond  there  had  -been 
iau  alteration,  but  be  said  nothing  about 
It.  He  met  the  plaintiff  in  error  frequent- 
ly, and  paid  hliu  different  sums  ul  money 
upon  the  said  transaction,  and  yet  made 
no  objection  to  the  bill  ol  sale.  In  the 
casn  ot  Grace  v.  Adams,  100  MasH,  507,  the 
supreme  court  of  that  state  held  that  a 
party  accepting  a  receipt  was  bound  by 
its  terms.  The  court,  tbroujcb  Colt,  J., 
said:  "The  receipt  wss  delivered  to  the 

filaintift  as  the  contract  ot  the  defendants; 
t  Ir  In  proper  form;  and  the  terms  and 
conditions  are  expressed  In  the  body  ot  It 
in  a  way  not  calculated  to  escape  atten- 
tluu.  The  acceptance  of  it  by  the  plaincllf, 
at  the  time  ol  the  delivery  of  bis  paclcase, 
without  notice  of  his  dissent  from  the 
terms,  authorized  the  defendants  to  infer 
assent  by  the  plalntltt.  It  was  bis  only 
voucher  and  evidence  against  the  defend- 
ants. It  is  not  claimed  that  he  did  not 
know,  when  be  toolt  It,  that  It  was  a 
sblppine  coBtract  or  bill  of  luding.  It 
was  bis  duty  to  read  it.  Tbe  law  pre- 
Humes,  in  the  absence  of  fraud  or  Imposi- 
tion, that  be  did  read  it,  or  was  other- 
wise infurmed  of  Its  contents,  and  wus 
willing  to  assent  to  its  terms  without 
reading  it.  Any  other  rule  would  fail  to 
conform  to  tbe  experience  of  all  men. 
Written  contracts  are  Intended  to  preserve 
the  exact  terms  ot  tbe  obligatlonH  as- 
auined.so  that  they  may  not  be  subject  to 
the  chances  of  a  want  of  recollection  or 
an  Intentional  misstatement.  Tbodefend- 
antshave  a  right  to  this  protection,  and 
are  not  to  be  deprived  of  It  by  the  willlul 
or  ne^IiKent  omission  of  tbe  plaintiff  to 
read  the  paper."  .The  same  doctrine  la 
stated  in  Bigelow,  Fraud, 625:  **No  doubt 
It  would  be  Imprudent,  in  a  sense,  not  to 
i«ad  or  to  require  the  reading  of  an  In- 
strument before  slenlng  or  accepting  it; 
indeed,  the  courts  wiiuid  turn  a  deaf  ear 
to  a  man  who  sought  to  get  rid  of  a  con- 
tract ^lolely  on  the  ground  that  Its  terms 
were  not  what  he  supposed  them  to  be."* 
Tbe  same  rule  is  laid  down  in  Hawkins 
Hawkins,  .W  Cel.  558;  Baron  v.  Markley, 
46  Ind.  116;  Taylor  v.  F'leckenBteln,  30 
Fed.  Rcp.103;  Hazard  T.Grlswold,21  Fed. 
Sep.  17U;  Rice  v.  Maunfactarins;  Co..  2 
Cash.  87;  and  Jaeger  t.  Whltsett,  8  Colo. 
105. 

The  validity  of  the  bill  of  sale  was  not 
challenged  by  the  pleading,  and,  the  de- 
fendant below  having  accepted  it,  we 
think  he  cannot  now  be  heard  to  say  that 
It  was  not  tbe  contract.  When  itwas  dis- 
closed that  there  wa.s  a  bill  of  sale  given 
at  the  flnalconsummatlon  of  the  purchase 
of  this  flock  of  sheep.  It  was  clearly  the 
duty  of  the  court  to  have  excluded  all  oral 
evidence  In  relation  to  tbe  sale.  The  rule 
jsfltated  by  the  supreme  eonrtot  Missis- 
sippi :  "  When  parties  have  deliberately  put 
their  engagements  in  writing,  ft  Is  cunchi- 
sively  presumed  that  the  whole  contract, 
and  the  entire  extent  ot  their  undertak- 
in£B. were  reduced  to  writing:  and  oral 
teatimony  of  a  previous,  contemporane- 
ons,  or  Bubsequmt  coUoqufnm  Is  rejected, 
as  it  would  tend  to  substitute  a  new  con- 
tract for  tbe  one  really  agreed  on."  Wren 
T.  Hoffman,  41  Miss.  619.  and  antborltleB 
there  cited;  Kerr  t.  Kuykendall,  44  MUw. 


146.  This  court  has  said,  In  oae  of  the 
early  cases,  that  where  one  of  the  main 
questions  in  dispute,  the  Initial  point  in 
the  case,  Is  an  alleged  purchase,  and  It  Is 
disclosed  that  the  alleged  purchase  was 
concluded  in  and  Is  evidenced  by  a  bill  of 
sale,  all  parol  testimony  should  be  ex- 
cluded until  the  writing  Is  produced.  The 
letter  •  is  the  beet  evidence.  Barnett  v. 
Williams,  7  Kun.  841.  In  Dunn  v.  Hewitt. 
2  Denlo.  637.  it  was  held  that,  where  a  bill 
of  sale  had  been  given  for  the  purchase  of 
personal  property,  a  party  making  title 
by  virtue  of  such  purchase  must  produce 
tlie  writing,  and  cannot  prove  the  trans- 
fer by  parol;  and,  where  tbe  existence  of 
tbe  bill  ot  sale  was  flrstdlaclosed  on  cross- 
examination  of  a  witness  who  bad  orally 
proved  the  transfer  on  his  direct  examina- 
tion, tbe  parol  testimony  should  be 
stricken  out.  In  Van  Ostrand  v.  Reed,  1 
Wend.  424,  it  was  decided  that  a  party,  on 
the  sale  of  an  article,  maderepreeentatlons 
amountlns  to  a  warranty,  and  the  sale 
was  consummated  by  a  writtm  transfer 
without  a  clause  of  warranty  being  In- 
serted. Tbe  vendee.lnanactionofawump- 
iiit,  wan  not  permitted  to  show  the  repre- 
sentations and  assertions  made  previous 
to  the  execution  of  the  instrument  of 
transfer;  the  presumption  of  the  law  b&- 
Ing  that  the  writing  contained  the  whole 
contract.  The  supreme  courtof  Iowa  baa 
enunciated  the  same  rale.  All  agreementa 
and  negotiations  preliminary  or  contem- 
poraneous to  the  written  contract  are 
merged  therein,  and  the  party  signing  a 
contract  without  having  read  it,  or  taken 
precautions  to  ascertain  its  contents,  Is 
bound  thereby.  Railway  Co.  v.  Cox,  76 
Iowa,  306,  41  N.  W.  Bep.  24;  MrCormack 
V.  Molburg,  43  Iowa,  501 ;  McKinney  t. 
Herrick.  66  lowo,  414,  23  N.  W.  Rep.  767. 
It  Is  contended  by  tbe  defendant  in  error 
that  the  warranty  wasgiven  after  tbe  sale 
wascon8nmmated,and  was  therefore  void. 
Tbeevidcncedoeendt sustain tblfl  position. 
The  cash  payment  of  $1,500  was  made  the 
same  day  the  bill  of  sale  was  executed, 
and  tbe  d^endant  below  Insisted  that  be 
should  have  a  contract  In  writing.  The 
view  we  take  of  the  law  applicable  to  this 
case  necessitates  a  reversal,  for  the  rea- 
sons stated  upon  the  ilrst  assignment  of 
error.  It  will  not  t>e  necessary  for  us  to 
consider  the  other  numerous  assigned  er- 
rora,  as  they  will  not  likely  occur  again, 
upon  a  second  trial.  It  Is  recommended 
that  the  Judgment  of  the  district  court  be 
ravereed,  and  a  new  trial  be  granted. 

Pbb  Curiam  It  la  ao  ordered;  all  the 
juaticea  concurring. 


(46  Kan.  543) 

Meter  Bros.  I)ruo  Co.  v.  Brown  et  al. 
(Supreme  Court  of  Kansm.  June  6, 1891.) 
FB07BBTT  Subject  to  Mbchakto's  Lib:{— Pbiok- 

ITIES. 

1.  A  person  In  possession  of  real  estate  under 
a  verbal  ugrcement  to  convey  the  fee-almple  title 
to  him  is  au  owner  thereof  within  tbe  mesDing 
of  our  statute  relatlae  to  matorlal-men's  ileus, 
and  may  subject  his  interest  therein  to  such  a 

liOQ. 

3.  Wbere  a  person  in  possession  contracts  for 
material  for  the  erection  (A  a  building  upon  the 
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premises,  and  a  portion  of  the  material  has  been 
tumiahea  and  the  coostraotlon  of  the  bnllding 
b«^n,  and  afterwards,  pursuant  to  said  agrea- 
ment,  tbe  full  title  is  oooTeyed  to  him,  hrld. 
that  the  lien  for  the  material  lo  contracted,  it 
filed  in  time,  Is  prior  to  mortgage  liens  obtained 
subscqueut  thereto. 
(Syllabus  by  Strang,  C.) 

CommtBfllonerB'  deciHlon.  Error  Irom 
(llHtrlct  court.  WoodBun  county  ;  L.S'tii.i^ 
WKi-i.,  JadKe. 

\y.  H.  SlHvens,  for  plaintiff  In  error.  M. 
C.  Smith  and  J.  Larimer,  for  defend* 
■inta  In  error. 


Strang,  C.  This  ttbb  an  action  to  rte- 
ternifne  the  priority  of  certain  Hens  be- 
tween the  parties  thereto.  It  was  tried 
by  thu  court  June  12,  18S8.  on  the  lol- 
lowtug  agreed  statement  of  factH:  "8. 
A.  Brown  ft  Co.  entered  into  acontrac: 
with  D.  A.  WIlHon.  defendant.  In  i>eceni- 
ber,  1886,  to  fumlah  lumber  am)  materialB 
to  erect  a  bulldlofc  on  lots  1.  2.  and  3, 
block  7,  Yates'  fourth  addition  to  the  city 
of  Yates  Center,  Kan.  At  the  date  of  said 
contract  O.  U.  Phillips  held  the  leizul  title 
to  Maid  lots,  which  rereatthat  time  no< 
improved,  but  there  was  an  agreement  be- 
tween said  Phillips  and  D.  A.  Wilson  by 
which  said  PhlllipB  was  to  convey  said 
lots  to  D.  A.  Wlldon.  That  on  January 
1. 18S7,  G.  H.  Phillips  and  wife  conveyed 
said  lots  to  said  D.  A.  Wilson  by  warran- 
ty deed,  and  that  on  January  6, 1887,  said 
D.  A.  Wilson  and  wife  executed  and  deliv- 
ered tu  Scott  &  Brier,  defendantB  herein, 
a  murtgaise  on  said  lota  to  secure  thepay- 
ment  ol  $550,  for  the  purpose  of  obtaining 
mon^  to  pay  for  tho  lumber  and  materi- 
als to  enact  a  dwelling  on  said  lots.  S.  A. 
Brown&  Co. had. prior  toJanuary  Ist.fur^ 
nislied  a  portion  of  said  lumber  and  work 
and  commenced  on  said  house,  and  bal- 
ance of  said  lumber  was fumlshednt differ- 
ent times  subsequeat  to  January  1, 1887, 
and  the  bouse  wascompleted  some  months 
afterwards;  and  that  within  four  months 
after  the  completion  of  said  building  the 
mechanic's  lien  statement  of  S.  A.  Brown 
&  Co.  was  properly  filed  In  the  district 
clerk's  office.  That  to  secure  a  part  of  the 
purchase  money  said  D.  A.  Wilson  and 
wife  executed  and  delivered  to  said  O.  H. 
Phillips  on  January  6, 1897,  a  mortgage  of 
fl.50.  which  was  afterwards  transferred  to 
the  Meyer  Bros.  Drug  Company,  one  of  the 
defendants.  Tbatsaid mortgage wasmade 
Hubsequent  to  said  mortgageot  said  Scott 
&  Brier.  That  said  Phillips  had  knowl- 
edge that  said  mortgage  of  Scott  A  Brier 
was  executed  to  obtain  money  for  the' 
erection  of  said  building,  and  that  said 
PhllUpB  sold  the  Iota  with  the  understand- 
ing that  a  building  wan  to  be  erected 
thereon.  Some  time  in  December,  ]SS6, 
said  Pbfinps  by  contract  with  Wilson 
agreed  to  9ell  to  him  the  lots  In  qneetlon 
for  f  100,  to  he  paid  January  1, 1887,  time 
on  balance,  but  length  of  time  not  men- 
tioned. Wilson  commenced  to  buIUI.  but 
without  any  nndurHtandIng  with  PhillipR 
that  anv  oir?  Bhotild  acquire  any  lien  prior 
to  hiH.  (Phillips'.)  When  PhlllipB  gave 
n  deed  it  was  with  the  underetandlng 
with  Wllgon  that  thera  should  be  no  lienH 
except  Scott  &  Brier's  mortgage  ahead  of 


his  mortgage,  which  was  for  part  pur- 
chasn  money,  and  Phillips  never  bad  any 
talk  or  understanding  with  Brown  &  Co, 
about  the  matter.  That  Brown  &  Co. 
had  no  knowledge  of  the  talk  Iwtween 
Phillips  and  Wilson  in  regard  to  liens  or 
mortgagee  aforesaid."  On  said  state 
ment  of  facts  the  court  found  that  &  A 
Brown  ft  Co.  were  entitled  to  a  first  llei 
upon  the  premises  for  the  amount  of  their 
claim,  9120.46;  that  Muses  Clark,  assignee 
of  the  <lefendantB  Scott  ft  Brier,  was  enti- 
tled to  a  second  lien  on  the  premises  for 
the  amount  of  hla  claim,  t&4».25:  and  that 
the  plaintiff  In  error,  the  Meyer Broo.  Drug 
Compnny.  assignee  of  O.  H.  Phillips,  was 
entitlf<l  to  n  third  Ilcn  upon  the  prembies 
lor  *17fi.  Mt-yer  BroH,  objected  to  the  judg- 
ment of  the  court,  and  bring  the  case  here 
for  review,  nnd  say  they  should  have  been 
iriven  a  HeeoiHl  lien  upon  the  premises.  It 
lici  -!jr  coiiceiI''d  by  the  plantlff  In  error  that 
S-joLi  &  Brier  Hliould  have  the  first  lien 
thoreim.  and  that  the  lien  of  R.  A.  Brown 
&  Co.  KiKiuId  have  been  postponed  ''obotb 
the  lleti  (»t  Scntt  &  Brier  and  their  own. 
The  agreed  statement  of  facts,  whicb  con^* 
tnliie  all  the  evidence  lo  the  case,  showtt 
that  in  neo  mber.  1S86,  G.  H.  Phillips  was 
the  owner  of  the  lots  described  In  the  peti- 
tion of  the  plaintiff  below,  and  that  some 
time  during  that  montii  he  verbally  prom* 
iRed  to  B*»11  the  prenilHes  to  D.  A.  Wilson  for 
$250;  $100  to  be  i«id  January  1, 1887,  with 
time  to  Wilson  on  the  balance.  ^^^Ison 
paid  the  $100  on  the  1st  of  Januaiy,  1887, 
and  Phillips  and  wife  made  to  htm  a  <teed 
for  the  lots  on  that  day.  On  the  6th  day 
of  the  same  month  VSHlson  and  wife  execut- 
ed to  Scott  A  Aier  a  m<»tsage  covering 
the  premises  tor  $550,  to  secure  that 
amount  of  money  bcHTOwed  of  them  by 
Wilson  for  the  purpose  of  erecting  a  house 
on  said  lots.  At  the  same  time  Wilson 
also  executed  to  G.  H.  Phillips  a  mortgage 
for  the  balance  of  the  purchase  money  tac 
said  lots.  These  mortgages  were  imme- 
diately placed  on  record.  It  was  under- 
stood between  Phillips,  WUson,  and  Scott 
&  Brier,  that  Scott  &  Brier  should  have 
the  first  lien  upcm  the  pranises,  and  Phil- 
UPS  should  have  the  second  lien  thereon. 
Trie  agreed  statement  also  shows  that  in 
December,  1886,  Wilson  contracted  with  S. 
A.  Brown  &  Co.  to  furnish  hbn  lumber  and 
material  to  erect  a  house  on  said  lots; 
that  they  furnished  him  some  lumber  on 
the  3d  of  December,  1886,  and  the  balance 
from  time  to  time  subsequent  thweto,  un- 
til September  21, 1887,  when  the  last  mate- 
rial was  furnished.  The  amount  ot  lum* 
ber  in  value  furnished  December  3,  1886, 
was  $122.12.  Januaiy  31,  1887,  there  was 
paid  on  said  contract  for  liunber  $122.12. 
The  n^t  payment,  $138.41,  was  made  Feb- 
ruary 25, 1887,  and  the  last  one  September 
27, 1887.  The  agreed  statement  also  shows 
that  work  was  commenced  on  the  build- 
ing before  the  1st  of  Januaiy,  1887. 

The  contention  of  the  plauitiff  in  error 
is  that  Wilson  had  no  tlue  to  the  lots  in 
December,  when  he  contracted  for  the 
lumber  with  S.  A.  Brown  &  Co.,  and  con- 
sequently no  interest  therein  towhichalien 
for  lumber  and  material  sold  before  the  1st 
of  January  could  attach;  and,  second, 
that  if  Wilson  had  any  interest  in  the 
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lot«  to  whicft  a  Iten  for  the  lumber  fnr^ 
iiiMbe<l  in  December  eonlcl  attach,  that 
lumber  was  folly  paid  lor  January  ;U, 
IHftT.  and  any  claim  for  compeniiatlon  or  a 
Ilea  therefor  was  thus  fully  aatlBfled.  And 
flH  to  material  furnished  after  Januarys, 
1S8T,  any  lien  therefur  tuust  be  subsequent 
tu  tlie  lien  of  the  plaiittitf  In  error.  We  do 
nut  think  either  uf  the  positions  of  the 
pluintlft  Id  error  are  tenable.  It  Is  conced- 
ed tliHt,  at  the  time  Wilson  contracted 
with  A.  Brown  &  Co.  for  material, 
Phtllipft  had  by  a  verbal  aKreement  prom- 
ised to  convey  the  lots  to  Wilson  on  the 
Ist  uf  January,  and  that  said  agreement 
was  executed  at  that  time  hy  Phillips 
deeding  the  lots  to  Wilson.  The  ug^reed 
statement  shows  tliat  worlc  was  actually 
.begun  on  the  building  In  the  month  of  De- 
cember. It  follows,  then,  that  Wilson 
-was  In  poBsesHlon  of  the  lots,  and  had 
commenced  the  erection  of  the  bonding 
for  the  eonHtructlon  of  which  S.  A.  Brown 
&  Co.  had  cuntrncted  to  furnish  material, 
before  auy  mortgage  was  placed  on  rec- 
ord asulnat  the  lots.  It  is  true  that  the 
lefcal  title  tu  the  tuts  was  In  Phillips  when 
the  contract  for  material  was  made  be. 
tween  Wilson  and  Brown  ft  Uo..  bnt  as 
Phillips  had  agreed  to  convey  the  Iota  to 
Wilson,  and  gare  Wilson  possession  of 
them  fur  the  purpose  of  erecting  a  bnlld- 
\ntz  theretiD.  WilHon  had  sufflcleut  title 
therein  to  enable  him  tu  contract  fur  mu- 
tei'ial  fur  the  cunstructluu  of  the  balld- 
Ing.  and  sufficient  for  a  Hen  to  attach 
thereto  under  the  law  of  tbls  state  slving 
u  luutcrial  inuQ  a  lien  for  mnterlalfl  fur- 
jiislied  fur  theerection  of  .buiidlnKs.  When 
[Miillips.  in  iJeceiiiber,  agreed  tu  convey 
tilt' lots  to  WilHon  and  gare  him  posses- 
rtioi)  i-r!  tliiMu,  WllMun  ^ot  suuh  an  equity 
tlii'iviii  OH  made  him  an  owner  within  the 
ii'.v-u:iiu(c  ul  unr  Ktatute  relatlnff  to  liens 
for  niHterial.  Hence  Brown  ft  Co.  had  a 
ilKht  under  the  law  to  contract  with  him 
to  [urni^h  iiioterlal  for  the  con-^trnctlon  uf 
a  liuiUilnK:  therenn.  and  also  to  secure  a 
lien  on  tlie  premises  for  the  material  so 
furnished.  In  prelerence  to  any  subsequent 
lien  obtained  aicalnst  the  lota.  Hatha- 
way V.  UnvlH.  82  Kan.  tffi»,  5  Pac.  Rep.  S9f 
Phil.  Mech.  Liens,  §S  69. Lumber  Co. 
V.  Osbom,  40  Kan.  168.  19  Pac.  Ren.  056; 
Huff  V.  Jully.41  Kun.  537,21  Pac.  JEtep.  64«; 
Lumber  Co.  v.  iMhweltur.  (Kan.)  25  Pae. 
Rep.  riJ2\  Trust  Oo.  r.  Sutton,  (Kan.)  26 
Pac.  Kep.  406. 
As  to  the  second  point  made  by  the 

f»lalntllt  In  error,  while  it  Is  tme  that  the 
amber  furnished  by  Brown  ft  Co.  Decern- 
berB,  1880,  was  fully  and  exactly  paid  for 
by  the  payment  made  January  31,  1887, 
yet  it  does  not  necessarily  follow  that  the 
lumber  delivered  aubsequently  was  sold 
cm  a  separate  and  distioct  contract  from 
the  one  made  In  December.  The  fact  that 
lumber  and  materials  amonnttuir  In  value 
to  $132.13  were  sold  and  delivered  In  De- 
cember, and  no  more  lumber  was  delivered 
until  February  26th. coupled  with  the  fact 
that  on  the  Slat  of  January,  1SS7,  a  pay- 
ment was  made  for  tlie  exact  value  of  the 
lumber  first  dehvered.  creates  an  inference 
perhaps,  that  there  were  twoseparatecon- 
tracte  for  lumber,  and  that  the  lumber 
flrat  purchased  had  been  fully  paid  for  by 


the  payment  of  January  81, 1887;  bnt  tbls 
Inference,  and  It  Is  but  a  mere  Inference, 
arising  from  the  exhibit  attached  to  the 
petition,  Is  overcome  by  the  agreed  stat^ 
men t  uf  facts,  which  says:  **8.  A.  Brown 
ft  Co.  entered  into  a  contract  with  D.  A. 
Wilson,  the  defendant.  In  December,  1886, 
tufarulBh  tomber  and  material  to  erect  a 
building  upon  lots  I,  2,  and  8,  "being  the 
lots  described  in  the  petition  of  the  plain- 
tiff below.  From  this  statement  it  ap- 
pears that  Brown  ft  Co.  In  December  con- 
tracted to  furnish  lumber  and  materials 
for  the  building,  which  means  the  whole 
building.  This  statement  completely  ex- 
cludes the  idea  that  there  was  one  con- 
tract for  part  of  the  lumber  In  December, 
and  another  fur  the  balance  in  February 
following.  If  the  contract  for  lumber  and 
materials  to  erect  the  building  was  made 
In  December,  there  wa?  no  occasion  fbr  a 
new  contract  In  February  for  lumber  and 
materials  for  the  same  building.  And  be- 
sides. If  there  were  two  contracts  for  the 
lumber,  the  agreed  statement  should  have 
shown  that  there  were.  Instead  of  stating 
that  a  contract  was  made  in  December  for 
the  material  for  the  building,  which,  as 
stated  above,  means  the  whule  bulldlnK. 
It  is  recommended  that  the  Judgment  of 
the  district  court  be  affirmed. 

PBR  GcBiAU.  It  Is  so  ordered ;  all  the 
Justices  concurring. 


■tl  Kan.  Sll) 

MAroR,  Etc.,  of  Citst  op  Qardkm  City  t. 
Hall. 

{Supnme  Court  qf  Sjonsaa.  June  6, 189L) 
Makdaicub  —  Honoir  to  Quabh  —  Canvass  ov 

VOTSH. 

Where  an  alternative  writ  of  mandamua 
18  granted  to  compel  the  officers  of  a  ci^  to  can- 
vass the  votes  cast  at  an  election  for  a  ntemlKur 
of  the  school  board  held  In  an  outlying  teiritory 
of  the  city,  and  the  alternative  writ  shows  that 
illegal  votes  were  cast  at  the  election,  but  that 
It  is  impossible  for  the  officers  of  the  city  to  sep- 
arate the  legal  votes  from  the  Illegal  votes,  or  to 
tell  for  whom  the  legal  votes  were  cast,  such 
writ  states  no  cause  of  action,  and  a  mouon  to 
qaash  the  writ  sboald  be  sustained. 
{SyUabug  by  Strang,  C. ) 

CommlasionerR*  decision.  Error  from 
district  court,  Finney  county;  J.  Ab- 
bott, Judge. 

A.  G.  a  Blerer,  Geo.  B.  Morfcan,  and  Mll- 
too  Brown,  for  plaintiffs  In  error.  Hop- 
kiaa  ft  Bouktiaont  for  defendant  In  error. 

STRA!fa,  C.  This  was  a  proceeding  in 

m&Ddamus  to  compel  the  plaintiffs  In  error 
to  canvaHS  the  votes  cast  at  an  election 
held  in  the  outlying  territory  attached  to 
(garden  City  for  Hchool  purposes  on  the  1st 
day  of  April,  1^90,  for  the  election  of  a 
member  of  the  school  board  of  aald  city. 
On  the  hearing  of  the  application  the  de- 
fendants below  demuri-ed  to  the  applica- 
tion, which  demurrer  was  overruled.  An 
answer  wae  then  filed,  which  was  In  turn 
demurred  tu  by  the  plaintiff  below.  This 
demurrer  was  sustained,  and  thereupon 
the  court  allowed  the  writ  ordering  the 
dofendnnts  below  to  canvass  the  returns 
ol  said  election,  to  declare  the  plalnttil  be* 
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low  elected  as  a  member  ot  tbe  school 
board  of  said  city,  atid  Iseue  to  him  u  cer- 
tificate ot  election.  To  such  action  on  tlie 
part  ol  the  court  thedofendants  below  ob- 
jected, and  bring  the  matter  here  for  re- 
view. Tlie  court,  in  allowing  tlie  peremp- 
tory writ  Id  thlB  case,  rpqulred  the  defend- 
euts  beluwtuuot  only  canvass  the  returns 
of  the  election  described  In  the  petition  as 
having  been  held,  but  required  them  to  de- 
clare the  plaintiff  below  elected  as  a  mem- 
ber o(  tbe  school  board  uf  said  city,  and 
also  iasue  tu  him  a  certificate  ot  bis  elec- 
tion. In  this  tbe  court  exceeded  its  au- 
thority. It  hud  no  power,  in  any  eveut, 
tu  require  the  defendants  below  to  declare 
that  Hall  had  been  elected  a  member  of 
aaid  school  board.  This  action  ot  the 
court,  therefore,  was  erroneous.  But 
should  the  defendants  below,  on  tbe  peti- 
tion in  this  case,  have  been  required  to 
canvass  the  returas  of  said  election  at 
all?  Wo  thinlc  not.  The  law  never,  un- 
der any  circumstances,  requires  the  per- 
formance or  attempted  performance  of  an 
impuHSiblllty.  Nor  does  It  ever  require  a 
useless  thing  to  be  done.  The  petltltm  la 
this  case,  with  tbe  exhibit  attached  there- 
to as  a  part  ot  it,  shown  that,  with  bat 
one  offlcerto  elect.  27 electors  cast  44  votes. 
The  [letltlon  thus  shows  that  iliegal  votes 
were  cast  at  that  election.  The  petition 
dues  not  show, nor  attempt  to  show,  how 
many  of  the  votes  cast  were  Illegal,  nor 
for  whom  such  Illegal  votes  were  counted. 
Nor  Is  it  possible  from  the  face  of  the  re- 
turns, made  a  part  of  the  petition,  to  as- 
certain tor  whom  the  llleKul  votes  were 
cast  and  counted.  It  is  easytu  discern 
from  tlie  returns  that  at  last  17  Illegal 
votes  were  cast,  and  there  may  have  been 
more  than  that  number,  because  there 
WHS  but  one  officer  to  be  elected,  and 
there  were  44  votes  polled  with  but  27 
electors  voting.  Tbe  plaintiff  below,  in 
tbe  body  of  his  petition,  assumes  that 
tliere  were  27  legal  votes  cast,  and  that 
he  received  17  of  them.  This  be  attempts 
to  eetabllsb  by  attaching  to  his  petition 
the  returns  ot  the  election  board  of  said 
election.  But  the  exhibit  tails  to  support 
the  allegation  in  tbe  body  of  his  petition, 
but,  on  the  other  band,  shows  that  it  Is 
impossible  to  ascertain  from  said  exhibit 
tbe  number  of  legal  votes  cast  at  said  elec- 
tion, or  tor  whom  they  were  cast.  The 
Iietition,  as  it  stands,  showing  that  it 
was  Impossible  for  the  defendants  below 
to  separatj^)  the  legal  votes  from  tbe  Illegal 
votes  cast  at  said  election, or  tell  there- 
from fur  whom  the  legal  votes  were  cast, 
It  was  impossible  tor  them  tf>  canvass  tbe 
votes  of  said  election,  and  declare  there- 
suit  thereof.  It  follows,  then,  that  the 
plaintiff  below,  by  his  petition,  did  not 
make  a  sufllclent  showing  to  entitle  blm 
to  tbe  writ  allowed.  We  think  the  de- 
murrer to  said  petition  should,  theretora, 
have  been  sustuined.  As  to  the  answer,  if 
tbe  plaintiff  below  had  otherwise  been 
entitled  to  the  writ,  we  think  the  third 
defense  set  up  la  the  answer  was  a  suffi- 
cient defense  to  any  right  tbe  plalntiR  be- 
low claimed  in  his  petition  as  ground  for 
the  writ,  and  that  the  demurrer  thereto 
should  therefore  have  been  overruled.  For 
tkeaereasouB  we  recommend  tliat  the  Judg- 


ment of  tbe  district  court  be  reTersed*  and 
tbe  cause  remanded  for  new  trial. 

pRaCtiRiAU.  It  Is  so  ordered;  all  tbe 
Justices  concurring. 


(«  Kan.  W) 

State  v.  Heacheb. 
(Supreme  Court  of  Kaiuos.   Jime  6. 1891.) 
Salb  or  ISTOxicATiNo  LiQnoRS — Crihixal  Pbose- 

CTTIOK— EVIDBSCB. 

1.  In  prosecntioDS  for  selling  intoxicatiner 
liquor  in  violation  of  tbe  prohibitory  law,  when 
the  information  is  not  verified  by  the  oath  of  the 
county  attorney,  and  there  Is  filed  with  it  the 
testimony  of  a  private  person  at  an  examinatlim 
mode  by  the  county  attorney,  the  defendant  can- 
not be  found  guilty  of  any  offense  except  one  ot 
which  the  person  who  was  examined  bythe  coun< 
ty  attorney  had  notice  or  knowledge  at  the  time 
of  bis  examination. 

S.  At  the  trial  ot  soofa  a  case,  It  ia  error  tot 
the  trial  court  to  retdse  tt>  instruct  Jury,  at 
the  request  of  the  defendant,  '*tbat  no  conviction 
can  be  bod  of  any  offense  except  such  astheconn- 
ty  attorney,  or  the  party  who  made  the  statement 
that  was  filed  with  tbe  information,  knew  of  at 
the  time;  and  if  you  believe,  from  all  tiie  facta 
and  circumstances  surrounding  the  case,  ihat  any 
offense  relied  upon  for  conviction  bythe  prosecu- 
tion was  not  luDown  by  the  county  attorney,  or 
such  person  who  made  such  statement,  then  you 
cannot  convict  of  such  offense, "  when  it  appears 
from  tbo  record  that  neither  the  information  nor 
the  statement  filed  with  it  charges  any  such  of- 
fense. 

(Syllabti*  by  Simpgon,  C.) 

Comuilssioners*  declalfm.  Appeal  from 
Wyandotte  county ;  O.  L.Millrr,  .fudge. 

W,  E.  Brown,  lor  appellant.  L.  B.  Kel- 
logg, Atty.  Gen.,  and  WIdScM  Freemno, 
for  tbe  State. 

Simpson,  C.  Theappellant  was  convict- 
ed In  tbe  district  court  of  Wyandotte 
county  tor  a  violation  of  the  prohibitory 
liquor  law  on  4  counts,  and  eentencetl  to 
pay  a  fine  of  $100  and  to  be  imprisoned  in 
tbe  county  Jail  for  30  days  on  each  ot  the 
4  counts.  He  appeals  to  this  court  from 
tbe  Judgment  of  conviction,  and  complains 
that  the  Information  was  not  verified,  and 
that  two  Jurors  were  improperly  placed  In 
the  box  by  the  trial  court.  In  view  of 
other  and  more  serious  errors,  we  do  not 
deem  It  necessary  to  diacDsa  these  ques- 
tions. 

He  was  convicted  on  the  first  count 
upon  a  sale  to  a  party  unknown.  In  the 
month  ot  July,  ISHU.  There  was  filed  with 
the  Information  the  testimony  of  one  wit- 
ness named  John  M.  O'Nell,  end  the  infor- 
mation was  not  supported  by  any  other 
testimony.  On  the  examination  of  O'Nell 
by  tbo  county  attorney,  he  was  asked  to 
"state  the  names  and residenccM  of  all  per- 
sons you  have  seen  buy  and  pay  htm  for 
intoxicating;  liquors  since  the  Ist  day  ot 
June,  IHOO. "  O'Nell  answers  this  by  giving 
the  names  of  20  persons.  This  conviction 
was  based  upon  a  sale  to  a  party  un- 
known. O'Nell  enamerates  all  p«wona  to 
whom  lie  had  knowledge  of  sales  having 
been  made.  This  coavlctloo  was  based 
upon  a  sale  made  In  18H8.  The  sales  testi- 
fied to  by  O'Nei)  were  made  since  Junel, 
1800.  it  is  consequently  shown  that  tbe 
prosecuting  witness  had  no  knowledge  ot 
the  wale  upon  wblcb  conTlctlon  was  bad 
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at  the  time  the  IntorniatloD  wne  filed. 
TbeselactabrlDgtliis  particular  sale  with- 
in the  casea  of  State  v.  Brooka,  33  Kan. 
708,  7  Pac.  Rep.  591 ;  State  v.  Siclnner,  U 
Kan.  205,  8  Pac.  Kep.  42U.  and  the  HUbse- 
queot  cases.  8o  an  tu  the  conviction  upon 
the  eleventh  count,  which  was  (or  n  sale 
to  one  W.  W.  Berry,  in  Auguat,  1890.  he 
not  being  one  nl  the  peniona  enumerated 
In  the  testimony  of  O'NeiK  State  v. 
Whlaner,  35  Kan.  271,  10  Pac.  Rep.  852; 
State  V.  LawHon,  (Kan.)  25  Pac.  Rep.  864. 

On  the  third  anrt  fourth  counts  the  con- 
viction was  based  upon  a  somewhat  dif- 
ferent state  of  facts.  But  the  defendant 
aslted  the  trial  court  to  Instruct  the  Jury 
as  follows:  "The  court  further  instructs 
the  Jury  that  no  conviction  can  be  had  of 
any  offense  except  such  as  the  county  at- 
torney, mr  the  party  who  made  the  state- 
ment that  was  filed  in  this  action  with 
the  informutlon.  knew  of  at  the  time ;  and 
if  you  believe,  from  all  the  facts  and  cir- 
cumstances surrounding  this  case,  that 
any  offense  relied  upon  for  conviction  by 
the  prosecutor  was  not  known  by  the 
county  attorney,  or  such  person  who 
made  such  statement,  or  that  said  coun- 
ty attorney,  or  such  other  persrm  who 
made  such  statement,  had  some  informa- 
tion In  relation  to  It,  then  you  cannot  con- 
vict of  snch  oHense."  This  instruction,  as 
asked  tor,  had  application  to  the  facts 
as  presenteil  on  the  trial;  it  embodies  the 
law  as  declared  by  this  court:  and  It  was 
material  error  to  refuse  to  Rive  It,  with- 
out the  substance  of  it  was  embraced  in 
the  general  Instructions  given  to  the  Jury. 
Unfortunately,  we  have  not  been  able  to 
find  the  substance  of  this  Instruction,  or 
the  question  presented  by  it.  referred  to  In 
the  instructions  that  went  to  the  Jury, 
We  recommend  that  the  Judgment  of  eon- 
vlctlon  be  reversed,  and  a  new  trial  grant- 
ed. 

Pkr  Curiam.  It  1b  bo  ordered;  all  the 
JuBtlces  concurriuK. 


(M  Kan.  498) 

SXATE  V.  FaLK. 

(Supreme  CouH  tif  Karuaa.   June  6, 1891.) 
Sale  of  lyroxtCATiKa  Liquors— Plbas  is  Abats- 

HKNT— ELKCTION  OF  COC5TS— IiraTRUCIIOX— ETI- 
DBNOe. 

1.  Where  the  dcfendaot  flled  a  plea  la  abate- 
ment to  an  information  wherein  be  was  charged 
with  violating  tiie  prohibitory  law,  upon  tbe 
ground  (l)tbat  bewaa  informed  against  osBbeiD- 
hardt  Valk,  wbeu  his  true  name  was  Rhelnbardt 
Falk^  (2)  Uiat  tbe  liiformation  was  not  founded 
upon  any  information  or  knowledge  of  tbe  county 
attorney,  when  Ike  verified  the  same:  and  there 
was  a  nearing  upon  tbe  plea  and  tbe  same  was 
sustained  as  to  obtain  counts  and  overraled  as  to 
others;  and  the  defendant  afterwards  was  ar- 
raigned and  entered  tbe  plea  of  not  guilty,  and 
wat>  tried  upon  tbe  counts  in  the  information  to 
which  tbe  plea  in  abatement  had  been  overruled, 
and  found  guilty,— held,  that  no  error  was  com- 
mitted. 

2.  Wbcn  a  plea  in  abatement  has  been  sos- 
talned  as  to  certain  counts  in  an  informauon,  it 
is  not  proper  for  tbe  state  to  ask  a  conviction  up- 
on any  of  such  counts;  and,  wben  an  election  Is 
made  Id  writing,  at  tho  close  uf  the  evidence  up- 
on Uie  part  of  tbe  state,  it  cannot  modify  such 
election,  after  all  the  evidence  Is  admitted. 

8.  Where  the  court  has  Initructed  tbe  Jury 


properly,  but  omits  Knne  mAtter  which  mlghtl 
with  propriety,  have  been  given,  no  substantial 
eiTor  Is  committed,  unless  the  court  has  been  re- 
quested to  instruct  with  reference  to  such  matter. 
State  V.  Peterson,  S8  Kan.  204,  10  Pac.  Rep.  368, 
followed. 

i.  It  is  not  error,  in  a  criminal  case,  for  the 
trial  court  to  receive  tbe  evidence  of  a  witness, 
notwithstanding  the  fact  that  he  has  violated  an 
order  of  the  court  to  remain  outside  of  tbe  court- 
room wbilo  other  wltnossos  are  testifying.  He 
may  be  punished  for  disobeying  a  rule  of  tbe 
court,  but  the  state  or  the  doTeadant  shoald  not 
be  deprived  of  his  evidence. 
{SyllainiM  by  Oreen,  C.  > 

Comminsloners'  decision.  Appeal  from 
district  conrt,  Wyandotte  county;  O.  L. 
MiLLES,  Judge. 

W.  E.  Brown,  for  appellant.  L.  0.  Keh 
logs,  Atty.  Qen.,  and  WinSeld  FreemaDf 
for  the  State. 

Grern,  C.  The  appellant  was  charged, 
in  an  Information  containing?  60  counts, 
with  violating  the  prohibitory  law  in 
Wyandotte  coDUty.  A  plea  in  abatement 
was  filed  and  suatalned.  except  as  to  the 
first  14  counts  In  tlieinfurmatlon.  Thede- 
tendant  was  afterwards  arraip^ned,  and 
entered  the  plea  of  not  guilty,  and  was 
tried  and  convicted  on  14  counts. 

1.  The  appellant  claims  that  the  court 
erred  In  overruling  In  part  his  plea  In 
abatement,  and  assigns  as  a  reason  that 
the  information  did  not  state  his  name 
correctly;  that  it  purported  to  Inform 
against  Rhelnhardt  Valk  while  his  name 
wus  Rhelnhardt  Falk.  We  fail  to  see 
wherein  tbe  defendant  waa  prsjndlced  by 
the  ruling  of  the  court.  After  the  plea  In 
abatement  had  been  heard,  he  was  pro- 
ceeded against  by  tbe  name  of  Beinhardt 
Falk,  and  by  that  name  was  tried  and 
convicted,  and  no  Bubstantlal  error  was 
committed.  Other  objections  are  urged 
against  the  Information.— that  It  nowhere 
showed  who  had  knowledge  of  uny  of  the 
offenses  charged ;  thatlt  was  not  support- 
ed by  the  onth  or  tifflrmation  of  any  one, 
and  no  statement  of  any  witness  was  filed 
with  the  Information.  All  of  these  objec- 
tions wero  waived  by  the  defendant  In 
pleading  not  guilty.  No  motion  was 
made  to  quash  the  warrant  or  Informa- 
tion. State  v.Allison,44Kan.  — .  24  Pac. 
Rep.  964;  State  v.  Asb,  44  Kan.  84,  24  Pac. 
Rep.  72;  State  v.  Jessup,  42  Kan.  422.  22 
Pac.  Rep.  627.  Besides,  we  cannot  say, 
from  tbe  record  before  us,  that  tbe  testi- 
mony of  the  witnesses  was  not  filed.  Tbe 
recitals  In  the  record  would  Indicate  that 
the  evidence  was  filed  with  the  informa- 
tion- The  certificate  of  the  clerk  of  the 
district  court  simply  states  that  the  rec- 
ord contains  tlieevidence,  proceedings,  and 
verdict.  Wo  cannot  aay,  from  this  certifi- 
cate, that  the  record  before  ua  lacomplete. 

2.  It  Is  next  contended  that  the  verdict 
of  the  Jury  should  not  be  ophetd,  because 
the  state  elected  to  stand  upon  several  of 
the  counts  of  the  Information  to  which  the 
plea  In  abatement  had  been  sustained.  It 
appears  from  the  record  that  there  were 
two  elections,— the  first,  at  thoclose  of  the 
evidence  upon  the  part  of  the  state,  when 
the  state  asked  for  a  conviction  on  theOtb, 
7tb,  12t]i,  18tb,  and  14th  counts  uf  the  In- 
formation, to  which  the  plea  In  abatement 
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bad  been  overruled,  and  alio  9  other 
counte  in  the  infurmatlon.  to  n'hicb  the 
plea  In  uim  Cement  had  been  iinatalued. 
Eldnwbere  In  the  record  It  appears  that 
tbe  Btate  electerl  to  stand  npon  the  finit  14 
conntH  of  the  Information.  ThlH  election 
Hcems  tu  have  been  made  after  the  8tate 
and  defendnnt  had  introduced  their evi- 
deuce.  We  thlnli  the  Btateis  l)ound  by  the 
tiret  election,  and  the  verdict  can  only 
stand  as  tu  the  6tb,  7tb,  12tb.  18th.  and 
14th  counts,  and  as  to  all  of  the  others  tt 
should  he  Het  aside. 

3.  Comphiint  Is  made  that  the  Inetrac- 
tlons  of  the  court  are  vague.  Indefinite, 
and  that  tbe  court  did  not  Inform  the  Jury 
what  uuleu  the  state  elected  to  ask  a  con- 
viction upon.  We  think  It  would  have 
been  the  better  practice  for  the  court  to 
have  stated  to  the  Jury  each  of  the  counts 
upon  which  the  atate  relied  for  conviction 
In  the  instructions;  but  do  request  was 
inadtj  by  the  defendant  for  any  such  iii- 
structloiift.  The  rule  Is  well  established 
that  where  the  court  properly  instructfj 
the  Jury,  hut  omits  some  luHtructlons 
which  might  have  been  given,  and  no  re- 
quest was  made  for  such  laHtructloDs.  no  re- 
vendble  error  Is  committed.  State  v.  Pfef- 
ferle,  S6  Kan.  96, 12  Pac.  Rep.  4(M ;  State  v. 
Peterson,  SH  Kan.  204.  16  Phc.  Rep.  2B-H; 
State  V.  Estep,  44  Kan.  — ,  24  Pac.  Rep. 
986. 

4.  Tbe  last  assignment  which  we  ehnll 
notice  Is  that  the  wltnesaea  for  the  state 
were  placed  under  therulennd  udmoDished 
not  to  state  what  their  evidence  would  be 
and  to  remain  out  of  bearing  of  the  wit- 
nesses on  the  stand,  and  that  the  rule  was 
violated.  The  fact  that  a  witness  re- 
mained in  court,  in  disobedience  to  an  or- 
der to  remain  outside  the  court-nKim,  Is 
not  a  ground  for  rejecting  bis  evidence. 
He  may  be  punished  fur  violating  the  or- 
der of  the  court.  Davenport  v.  Ogg,  15 
Kan.  !1G4;  2  Phil.  £v.  (6th  Amer.  Ed.)  744. 
It  Is  recommended  that  the  Judgment  of 
the  trial  court  be  modified  by  setting  aside 
tbe  verdict  and  lud^ment  of  conviction  of 
guilty,  except  as  to  the  6th. 7th, 12th,  13th, 
and  14th  counts  la  the  information,  and 
that  the  Judgment  be  afHrmed  as  to  the 
counts  named. 

Per  Curiam.  It  is  RO  ordered;  all  tbe 
Justices  concurring. 

(46  K!!n.  W   

SmvKLY  V.  Hill  et  a/. 
(Supreme  Court  of  Kajisas.    June  6, 1801.) 
Trial  before  Justice  op  the  Pbacb^Aobeb- 

MENT  TO  AkDITKATB. 

1.  In  an  action  before  a  justice  o#  tbe  peace 
tliat  bad  been  continued  to  a  day  certain  by  the 
aKTeement  of  both  partiea,  an  attorney  for  the 
defendant  has  no  ri^t  to  rely  on  a  promise  of 
the  Justice  that  tl»  case  should  not  be  vailed  for 
trial  UDtil  tbe  attorney  bad  been  notitled. 

2.  An  agreement  to  arbitrate  all  matters  in 
dispute  made  by  tbe  parties  to  an  action  then 
pending  before  a  Justice  of  the  peace,  the  rec- 
ord failing  to  show  that  such  apreement  was 
made  in  the  prebence  of  the  Justice,  or  that  bis 
attention  had  ever  been  called  to  the  same,  or 
that  it  was  ever  made  the  basis  of  a  motion  to 
dismiss  or  discontinue  the  suit,  ae  tiiat  any  ar- 
bitratiou  had  ever  taken  place,  is  not  of  itself 
iufflcient  to  discontinue  tbe  suit. 

{jS^Uubw  by  aimiMi/nt  C.) 


ComroiasionerB'  decision.  Brror  from 
district  court.  Brown  county;  B.  G.  Bas- 
SETT,  Judge. 

W.  n.  Webb  aud  F.  W.  Raymond,  for 
plaintiff  in  error.  Sample  F.  Hewlon  and 
C.  W.  Johnson,  tor  delendants  in  error. 

S1.MPB0N,  C.  Action  In  the  district  court 
of  Brown  county  by  Siiively  againMt  A. 
J.  Hill,  Fred  F.  Hill,  and  L.  S.  Herbert, 
Jnstice  of  the  peace,  to  restrain  the  col- 
lection of  a  Judgment  rendered  by  Herl>ert 
as  a  Justice  uf  the  peace  against  Snively 
and  in  favor  of  Hill  Bros,  for  9161.37  and 
costs  of  suit.  Tbe  trial  court  nustnined  a 
demurrer  to  the  petition  of  the  plaintiff, 
and  be  brings  the  cause  here  for  review, 
standing  on  the  petition.  The  petition 
alleged  the  commencement  of  the  action 
before  the  Justice.  On  the  return-day  ol 
tbe  summons  both  parties  appeared  In  per^ 
son  and  by  counsel,  and  tbe  cause  was 
continued  by  agreement  until  the  1st  dav 
of  August,  1888,  at  10  o'clock  A.  M.  That 
un  the  sameday  it  was  agreed  by  the  par- 
ties that  tne  matters  in  dispute  should  be 
submitted  to  arbitration,  and  under  said 
agreement  Hill  Bros,  selected  an  arbitra- 
tor, and  SnIvely  chose  one,  aud  tbi«e  two 
were  to  select  a  third,  and  the  decision  oC 
two  was  tu  be  binding  upon  tbe  parties. 
That  the  arbitration  was  postponed  at 
the  request  of  one  of  tbe  defendants  in  er- 
ror, on  account  of  sickness  nnd  death  In 
his  family.  That  a  day  or  two  before 
the  l»t  dny  of  August.  ]&>N,  tbe  attorney 
of  the  plaiiitlR  In  error  went  to  the  offlue 
of  the  justice  of  the  peace,  and  was  then 
Informed  by  tbe  said  Justice  that  be  had 
made  no  entry  on  bis  docket  of  the  ad- 
journment of  tlie  trial  from  tlie  return-day 
of  the  suninious  until  the  1st  day  of  Au- 
gust; and  that  It  was  then  agreed  by  tbe 
Justice  and  the  said  attorney  thatthe  case 
would  not  bo  called  for  trial  wtthont  the 
said  attorney  was  notified  of  tbe  time. 
That  the  attorney  then  went  away  and 
awaited  such  notice,  but  that  no  notice 
was  ever  given  to  him.  On  tbe  Ist  day 
of  August  Hill  Bros. appeared,  and  contin- 
ued the  case  until  the  16th  day  of  August 
at  10  o'clock  A.  u.  On  the  16th  the  plain- 
tiffs below  apppeared  by  coanael,  and 
continued  the  case  until  August  Slst, 
the  defendant  below  not  appearinar.  On 
the  Slst  tbe  plaintiffs  appeared,  aud  con- 
tinued tbe  casti  until  the  15tb  day  of  Sep- 
tember ut  10  o'clock  A.  H.  On  tbe  15th  of 
September,  the  defendant  not  appearing, 
the  piaintiffs  below  took  Judgment  for 
$161 .37  and  costs.  There  were  all  the  oth- 
er necessary  averments  In  the  petition. 
The  plaintiff  In  error  bases  his  n aim  for 
reversal  on  these  three  propoeltlous: 
hirst.  Tbe  judgment  was  fraudulent  be- 
cause there  was  an  agreement  with  tbe 
Justice  that  Snively's  attorney  should  be 
notified  before  thecase  waseailefl  for  trial, 
and  Judgment  was  rendered  wpvks  after, 
without  the  knowledge  of  the  plalntlftln 
error  or  bis  attorn^,  or  without  giving 
the  plaintiff  in  error  bis  day  in  court,  and 
by  lulling  him  to  repose.  Second.  That 
by  the  neglect  of  the  Justice  to  make  tbe 
entry  of  the  order  of  continuance  on  his 
ducket  he  lost  Jurisdiction  of  tbe  cause. 
Third.  That  the  agreement  to  arbitrate 
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waa  a  dlneontlnaaiice  of  tba  salt,  and  for 
the  oelendanta  In  error  to  afterwards 
take  Jad^ment  without  notice  was  anfalr, 
dishonorable,  and  frandnlent.  The  qoee- 
tlon  tor  us  Is.  does  the  petition  state  a 
Kood  caniie  of  action  by  Its  varluas  reci- 
tations reepectlns  these  matters? 

1.  As  to  the  Hrst  ot  theae  It  Is  apparent 
both  from  the  recitations  of  the  petition 
and  the  entries  on  the  Justice's  doeltet,  a 
transcript  ot  which  Is  embodied  in  the 
petition,  that  the  plaintiff  In  error  was 
present  on  the  return-day  of  the  sum- 
mons, when  the  case  was  continued  by 
agreement;  that  It  was  set  for  trial  on 
the  Istdoyof  Auffvst;  and  that  it  was 
his  bonnden  doty  to  be  there  In  person  or 
bj  attorney.  The  Jastlce.  in  the  absence 
of  the  parties  who  brought  the  action, 
had  no  leeal  riffht  to  assure  the  attorney 
of  the  plaintiff  In  error  that  the  case 
should  not  be  called  for  trial  until  the  at- 
torney was  notified  of  the  time.  Thetime 
of  trial  had  been  fixed  on  the  lat  day  of 
Auffust  by  agreement.  The  Justice  could 
not  cbanfce  It  without  a  further  agreement 
by  the  parties.  The  petition  does  not  al- 
lege that  either  the  plaintiff  In  error  or  his 
attorney  was  not  present  on  the  let  day 
ot  Aug^Mt  by  reason  ot  the  pending  prop- 
osition to  arbitrate,  but  theclalmls  based 
excluslTely  upon  the  proptisltion  that  the 
instieebad  agreed  with  the  attontey  that 
the  case  should  not  be  called  for  trial  nntU 
the  attorney  was  notified  of  the  time,  and 
the  time  had  already  been  fixed  by  agree- 
ment of  all  parties.  Again,  it  lasald  that 
the  Justice  Informed  the  attorney  that  he 
had  made  no  entry  of  the  continuance 
from  the  return-day  of  the  summons  to 
the  1st  day  of  August;  and  yet  they 
place  In  the  petition  an  extract  from  the 
docket  of  the  Justice  that  recites  "that 
now,  on  this  2d  day  of  July.  18K8,  at  10 
o'clock  A.  M.,  the  plaintiffs  appear  In  per- 
son and  by  attorney;  defendant  also  ap- 
peared in  person ;  and  by  agreement  this 
case  was  euotlnued  til)  August  1st,  1888, 
at  10  o'clock  A.  u.  of  said  day. "  With 
these  two  contradictory  statements  both 
contained  in  the  petition,— one  that  no  en- 
try was  made,  the  other  showing  by  the 
docket  itself  on  its  face  that  It  was  made 
at  the  proper  time, — we  will  not  disturb 
the  ruling  of  the  district  court  on  this 
question. 

2.  The  second  contention  is  that  the  Jus* 
tire  lost  Jurisdiction  o!  the  case  by  reason 
of  not  having  made  the  proper  entries  at 
the  time  the  particular  proceeding  took 
place,  but  what  we  have  already  said 
with  respect  to  the  continuance  from  the 
return-day  ot  the  snmmona  Is  a  aaCSclent 
answer. 

8.  The  third  contention  Is  that  the 
agreement  to  arbitrate  was  a  disrontlnu- 
ance  of  the  suit.  As  It  is  not  alleged  that 
this  agreement  was  made  before  the  jus- 
tice or  In  the  Justice's  court,  or  that  It 
was  ever  called  to  the  attention  of  the 
Justice,  or  that  It  was  ever  made  the  basis 
of  amotion  to  dismiss  the  action  or  dis- 
continue the  suit,  it  is  difficult  to  sne  how 
Itconld  have  bad  theeftectclaimed.  With- 
out adverting  to  other  evident  reasons, 
this  contention  Is  not  sound. 

4.  The  record  shows  atUrmatlvely  that 
T.26P.no.l5— 65 


from  the  retam-dny  of  the  summons  tba 
plaintiff  in  error  and  his  attorney  paid  no 
attention  to  the  proceedings  in  this  ac- 
tion. The  parties  who  ln»ttltnted  It  before 
the  Justice  continued  it  three  times  In  the 
absence  of  ttie  plain  tiff  In  error,  and  these 
continuances,  made  under  such  circam- 
stauces.  are  very  stroniz  protests  against 
any  Inference  of  fraud  or  undue  means.  U 
then  was  an  agreement  to  arbitrate  such 
as  could  have  been  enforced,  ordinary  care 
In  the  management  of  a  lawsuit  would 
have  prompted  any  reasonable  roan  to 
have  called  the  attention  of  the  Justice  to 
it.  We  recommend  an  afflnnanoe  of  tba 
Judgment. 

Pbb  Ccriau.  It  la  so  ordered;  all  the 
J  nstlces  concurring. 


■■  ■■  ~"  (48  K«n.  Si6) 

Jay  t.  Boabd  or  EntiCATioN  or  Crrr  or 
Ehpobia.1 
{Supnmt  Court  of  Sanaeu.  June  e,  189L) 

BOABM  OW  EODOATIOa— R»HT  TO  IbMOt  KU- 
BIBS. 

Outlsrluff  and  adjacent  territory  attached  to 
A  olty  of  the  second  class  for  school  purposes  U 
□ot  entitled  to  elect  members  of  the  board  at  ed< 
ucation  of  the  city,  to  repreMnt  said  torritory. 
unless  saoh  tetrltory  contains  a  population  equal 
to  that  ot  any  one  ward  of  the  nty,  or  its  taia 
ble  property  equals  that  at  soy  mm  ward  ol 
the  city. 
{SyUabu*  by  Stmawon,  C.) 

Commlsslouera*  decision.  Error  from 
district  court,  I^y  on  county;  G.B.Gbatb8» 

Judge. 

J.  HuFvey  Frith  and  J.  Jaj  Bnofr.  for 
plaintiff  in  error.  C.  N.  Stertyrt  tor  dtfend- 
ant  In  error. 

SiupsoN,  C.  W.  S.  Jay  caused  an  alter- 
native writ  of  mandainuB  to  issue  from  the 
district  court  of  Lyon  county  to  the  board 
of  education  ot  the  city  of  Emporia,  to 
show  cause  wby  he  Is  not  permitted  to  act 
and  serve  as  a  member  ot  the  board.  He 
alleged  tbat  In  1874  territory  lying  out- 
side ot,  but  adjacent  to,  tbe  limits  of  ths 
city  of  Emporia  was  duly  attached  to  said 
city  for  school  purposes:  that  an  election 
was  duly  ordered  and  held  In  1874  tor  two 
members  of  said  board,  representing  said 
territory;  that  from  tbat  time  until  May, 
181H>,  said  territory  has  been  contlnuouwfy 
represented  on  said  board  by  members 
duly  elected  and  qualified;  that  he  was 
duly  elected  a  member  of  said  board  In 
1886,  and  acted  as  such  during  the  succeed- 
ing two  years;  that  he  was  duly  re-elect- 
ed In  1890,  and  qualified  and  acted  as  such 
until  the  5th  day  of  May,  1890,  when  a  ma- 
jority of  said  board  excluded  him  from  his 
Beat;  that  no  election  tor  member  otthe 
board  was  ordered  or  held  in  the  year 
1890,  and  no  successor  elected,  but  that  he 
holds  over  until  a  successor  Is  elected  and 
qualified.  The  board  of  education  filed  Its 
answer  to  the  alternative  writ,  admitting 
the  election  of  members  from  the  attached 
territory  from  1874  until  the  last  election 
of  Jay ;  claimed  that  at  an  election  held  In 
1889  one  Caull  claimed  tn  be  elected,  but 
the  board  refuaed  to  canvass  the  vote  and 
declaim  the  result,  and  that  no  election 

■FetHiOD  tot  rehearing  pending; 
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hail  erersloce  been  called  by  the  board. 
The  board  admitted  that.  If  said  outlying 
territory  is  entitled  to  representation, 
and  if  the  Haid  Jay  Ib  entitled  to  hold  his 
offlce  for  mure  thnn  two  years,  and  antll 
his  successor  i»  elected  and  qualified,  Id 
such  case  he  Is  a  member  uf  the  board ; 
bat  it  alleged  the  fact  tu  be  that  at  no 
time  bef«)re  or  since  the  20th  day  of  March, 
1874,  has  the  outlying  territory  mentioned 
and  described  In  the  alternative  writ  erer 
had  a  population  eqaal  to  that  of  the 
emulleat  ward  In  the  city  of  Emporia,  and 
it  never  has  had  during  that  time  an  as- 
sessed valuation  of  property  within  Its 
limits  equal  to  that  of  the  Rmallest  and 
poorest  ward  in  the  city  of  Erapuria,  and 
that  by  reason  of  these  facts  ssld  outly- 
ing territory  is  not  now,  and  never  has 
been,  entitled  to  representation  un  said 
board  of  education.  Jay  filed  a  motion 
to  quash  the  answer  and  return  upon  the 
ground  that  it  contains  no  dercnse;  and 
he  further  ni uvea  the  court  for  a  peremp- 
tory writ  npon  the  pleadings.  These  nio- 
tlona  were  overruled  by  the  trial  court, 
and  thaw  ruUnfcs  are  assigned  as  errors 
here. 

II  the  alleffatlons  In  the  return  and 
answer,  that  the  outlying  territory  never 
was  entitled  to  representation  for  want  of 
population  and  assessed  valuation  of 
property  equal  to  the  smallest  and  poor* 
est  ward  In  the  city,  btood  alone,  there 
could  tie  no  succeHsful  contention  but  that 
the  return  and  answer  stated  a  complete 
defense.  The  claim  of  counsel  for  plaintiff 
in  error,  however.  Is  that  by  reason  of  the 
other  recitations  In  the  return  nnd  an- 
swer, showing  acqnlesccnce  for  16  years,— 
a  fJe  facto  representation  all  that  time,— 
the  boanl  of  education  are  estopped  from 
now  asserting  that  the  outlying  territory 
Is  not  entitled  to  representation.  Tt  is 
also  said  on  behalf  of  the  plaintiff  in  error 
that  tlie  legality  of  his  election  cannot  be 
determined  by  a  mandamus  proceeding. 
The  authorities  cited  to  sustain  the  de 
fitcto  representation  are  all  cases  that  go 
to  the  existence  of  a  school-district  or 
other  public  corporations.  There  is  no 
question  here  as  to  the  legality  or  exist- 
ence, either  legal  or  de  facto,  of  the  board 
of  education  of  the  city  of  Emporia.  Jay's 
action  is  founded  on  the  theory  that  the 
board  of  edncatlon  of  the  city  nf  Emporia 
Is  a  legal  body,  and  that  he  Is  a  member 
of  it.  I!  be  had  been  permitted  to  meet 
with  the  board,  and  participate  In  their 
proceedings,  a  qnestion  niight  have  arisen 
as  to  whether  he  was  acting  as  a  dc  facto 
or  dejnre  memberof  the  board.  A  defacto 
officer  1h  one  who  Is  surrounded  with  the 
insifinia  of  office,  and  seems  to  act  with 
authority.  We  And  difficulty  in  making 
an  applleatlon  of  the  de  Ikcto  principle  to 
the  details  of  this  case.  It  will  not  do  to 
say  that  the  board  of  education  of  the  city 
of  Emporia,  by  calling  elections  In  the 
outlying  territory  from  1S74  to  188S,  and 
by  permitting  persons  to  act  as  members 
from  that  territorj'  during  all  that  time, 
has  created  a  de  facto  right  of  representa- 
tUm.  A  public  or  private  corporation 
may  have  a  de  facto  existence.    We  all 


know  there  are  de  /kcto  officers.  There 
may  be  a  de  facto  court  or  office,  the  legal- 
ity of  which  cannot  be  called  In  question 
except  in  a  direct  proceeding  by  the  state, 
as  when  a  court  or  office  Is  estubllRhed  by 
a  legislative  act  apparently  valid,  under 
which  a  court  has  gone  Into  operation,  or 
an  office  Is  filled  and  exerciacrh  There 
may  be  de  facto  schools  and  school-mas- 
ters, and  even  de  facto  school -bo  uses. 
Kidder  v.  Chellla,  59  N.  U.  473.  A  man  may 
have  a  de  facto  wife,— being  one  whose 
marriage  Is  voidable  by  decree.  4  Kent, 
Comm.  ;t6.  But  this  is  about  the  limit  of 
a  principle  that  has  grown  out  of  an  Im- 
perative public  necessity.  An  office  must 
be  created  by  law;  but  an  officer  may  be 
created  by  place,  surrunndings,  appear- 
ances, and  circumstances.  But  this  one 
thing  all  lawyers  agree  about:  that  an 
office  that  does  not  have  a  dejare  exist- 
ence cannot  have  a  de  facto  incumbent. 
If  the  outlying  territory  is  not  entitle<1  to 
representation,  H  there  was  no  such  office 
as  member  of  the  board  of  education  from 
the  ontlying  territory,  neither  Jay's  pres- 
ence on  the  board,  nor  the  length  of  time 
others  had  Intruded  on  the  board, 
or  other  acts  of  thfl  board,  could  create 
an  office  not  provided  for  by  law.  We 
are  not  considering  Jay's  action  as  a 
meniher  of  the  board,  or  how  his  acts 
as  sucb  might  affect  third  persons  or  the 
public.  The  Inquiry  he  makes  Is  as  to 
whether  he  is  entitled  to  a  seat  as  a  mem- 
ber of  the  board.  To  maintain  this  action 
he  must  show  that  the  board  of  educa- 
tion, in  Its  refusal  to  recognize  him  as 
a  member.  Is  violating  some  plain  duty 
enjoined  by  law.  Uls  right  depends  upon 
the  existence  of  certain  statutory  condi- 
tions, and  these  are  that  the  outlying  ter- 
ritory he  claims  to  represent  contains  a 
popuUition  equal  to  that  of  any  one  ward 
In  the  city,  or  that  Its  taxable  property 
equaled  that  of  any  one  ward  in  the  city. 
Til  3  answer  says  neither  of  these  conditions 
ever  did  exist,  and  there  Is  nothing  recited 
In  the  answer  that  mnttlatea  or  destroys 
the  force  and  efTectof  the  fact  stated,  either 
by  acqulcsfenne,  estoppel,  or  the  previous 
service  of  persons  as  members  of  the  board 
from  the  outlying  territory.  While,  as  to 
such  service,  their  acts  might  be  held 
good,  as  those  of  de  facto  officers,  yet  they 
create  no  succession,  or  originate  no  right 
of  representation,  which  by  time  and  ac- 
quiescence can  ripen  Into  l^al  right;  and 
to  succeed  he  must  show  that  he  was 
legally  elected.  It  Is  not  necessary,  we 
think,  to  consider  any  other  question  dis- 
cussed by  counsel,  as  onr  decision  is  based 
npon  the  fact  that  there  was  no  such 
office  as  a  member  of  the  board  of  educa- 
tion of  the  city  of  Emporia  from  tfae  out- 
lying territory.  This  decision,  l>eing  on 
demurrer  to  admitted  facts,  is  final,  un- 
less the  facts  are  not  fairly  stated  In  the 
answer.  We  recommend  that  the  ruling 
of  the  district  court  of  Lyou  county  ad- 
vei-se  to  the  motion  to  quash  the  return 
be  affirmed. 

Prk  Ccsiam.  It  Is  BO  ordered ;  all  tfae 
justices  concurring. 
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(4aKan.a9) 

State  t.  Gebb. 
(Supreme  Court  of  Kionmu.  Jane  8, 1891.) 
SOBORNATiON  OF  Pebjdrt  —  Intohmatios  —  Evi- 

DBHCB. 

1.  An  loform&tion  for  suboroatioii  of  per- 
Jury  wbioh  fails  to  state  that  the  false  affidavit 
or  testimony  of  the  suborned  witness  was  used, 
or  procured  to  be  used,  in  some  cause,  matter,  or 

froueeding  before  some  court,  tribunal,  or  pub- 
Ic  body  or  officer,  is  fatally  defeotive. 

3.  In  Baboraation  of  perluiy,  the  satne  rale 
as  to  the  materiality  of  testimony  prevails  as  in 
perjury. 
(SmUtOma  by  Green,  C.) 

CommlaBlonera*  declRton.  Appeal  from 
district  court.  ColTey  coanty;  CaABLES  B. 
iJRAVBs.  Jadfce. 

S.  M.  Porter,  for  appellaut.  J.  N.  /res, 
Atty.  Oen.,  for  the  State. 

Obbbn,  C.  Appellant  was  pruseciited 
and  convicted  of  the  crime  of  aaborna- 
tlun  of  perjary  In  the  district  court  of 
Coffey  county,  and  sentenced  to  confine- 
ment in  the  penitentiary  for  three  years, 
and  adJudfrtHl  to  pay  the  costs  of  the  pros- 
ecQtion,  He  appeals  from  such  sentence 
and  Judgment.  The  Information  charged 
Bubstantlally  that  Margaret  F.  Mickena 
unlawfully,  feloniously,  willfully,  corruptly 
and  falsely  committed  willful  and  corrupt 
perjury,  by  swearing  und  subscribing  to  a 
complaint  before  L.  S.  Robinson,  a  justice  of 
the  peace  of  OoBey  county.  In  which  phe 
charged  her  father,  John  Mickens,  with 
rape.  Incest,  and  bastardy,  nnd  that  the 
defendant  persuiided,  Incited,  procured, 
and  suborned  her  to  make  the  false  oath. 
The  information  did  not  charge  that  the 
complaint  was  to  be  used  in  any  proceed- 
ing pending  or  about  to  be  instituted  In 
any  court  or  tribunal,  or  that  It  was 
made  to  be  used  as  a  complaint  tor  the  ar- 
rest, apprehension,  and  examination  of 
the  person  therein  charged  with  crime,  or 
that  It  was  ever  used  or  offered  In  any 
court  OF  tribunal,  or  before  any  public 
body  or  officer.  The  Information  was 
challenged  by  a  motion  to  quash  before 
trial,  and  by  a  motion  in  arrrat  of  Judg- 
ment after  a  verdict  of  guilty. 

Paragraph  22S7,  of  the  General  Statutes 
of  1889,  under  which  the  Information  was 
filed  in  this  cause,  reads:  "Every  person 
who  shall  procure  any  other  person,  by 
any  means  whatsoever,  to  commit  a  willful 
or  corrupt  perjury,  In  any  cause,  matter, 
or  proceeding  In  or  concerning  which  such 
other  person  shall  be  legally  sworn  or 
afilrmed,  shall  be  adjudged  guilty  of  sub- 
ornation of  perjury,"  We  think  the  In- 
formation Is  materially  defective.  lb  is 
necessary.  In  aprosecutioD  tor  subomatlnn 
of  perjury,  that  all  of  the  elements  consti- 
tuting the  offense  of  perjury  should  be  al- 
leged and  proved.  It  was  nowhere  al- 
leged tn  this  information  that  the  false 
aHidavlt  solicited  and  procurad  by  the 
defendant  was  to  be  used  as  evidence  in 
any  cause,  matter,  or  proceeding,  or  be- 
fore any  court,  tribunal,  or  public  body  or 
ofHrer,  or  that  such  evidence  was  even 
material.  In  prosecutions  for  suborna- 
tion of  perjtiry,  the  same  rule  as  to  the 
materiality  of  testimony  pi-evails  as  In 
perjuri*.  2  Whart.  Crim.  Law,  §  1330. 
TtalB  court  has  recently  decided  that  tu 


constitute  perjury  the  false  oath  must  be 
in  some  material  matter,  and  that  an  in- 
formation in  a  prosecution  tor  perjury  is 
insufttcient  where  there  Is  no  allegation 
that  the  false  testimony  was  given  In  any 
cause,  matter,  or  proceeding  before  any 
court,  tribunal,  public  body  or  officer. 
State  V.  Ayer,  40  Kan. 43, 1»  Puc.  Rep.  403; 
State  v.Sraith,40Kan.6;sl.20Pac.Re(>.  529. 
See.  also.  State  v.  Simons,  30  Vt.  620:  U. 
S.  V.  Wilcox,  4  Blatchf.  391.  We  think  tiie 
motion  to  quash  the  Information  should 
bare  been  sustained,  for  the  reason  that 
It  failed  to  state  a  public  offense.  We  rec- 
ommend a  reversal  of  the  judgment. 

Pbr  Ouriau.  It  is  BO  ordered;  all  the 
Justices  concurring. 

  (4S  Kan.  511) 

Ft.  Scott,  W.  &  W.  R.  Co.  v.  Kabrackeh. 

(Supreme  Vourt  qf  Kanaaa.   June  6, 1891.) 

Habmless  Errob— Findisos  op  Juai— Fibes  Sbt 
BT  Locomotives  —  Bcbden  op  Fkoo?  — Attob- 
NBT'a  Feb. 

1.  An  inapplioable,  and  tberefore  Improper, 
Instruction  to  the  Jury  will  not  require  or  au- 
thorize a  reversal  of  the  Judgment  of  the  trial 
court,  where  suchinstroatlonoould  not  haveprej- 
udlsed  any  of  the  substantial  riglita  of  the  com- 
plaining party. 

2.  A  Jury  will  not  be  required  to  answer  spe. 
cial  questions  submitted  to  tbem,  where  no  evi- 
dence 13  Introduced  upon  which  answers  could  be 
given. 

3.  In  an  action  against  a  railroad  company 
for  loss  or  damage  suffered  by  the  plaintiff  by  fire 
caused  by  the  defendant  In  the  operation  of  its 
railroad,  proof  that  the  fire  was  so  caused  is,  un- 
der the  provisions  of  chapter  155  of  the  Laws  mt 
1885,  prima  facie  evidence  that  it  was  so  caused 
through  the  negligence  of  the  railroad  company; 
and  it  then  devolves  upon  the  railroad  company 
to  show,  not  only  that  ita  appliances  to  prevent 
the  escape  of  flre  were  sufBdeDt  and  fn  good  or- 
der, and  that  Its  engineer  was  a  competent  and 
skillful  engineer,  but  also  that  there  was  no  mis- 
management or  negligence  on  the  part  of  any  ol 
Its  servants  or  agents  causing  the  fire. 

4.  In  such  a  case,  whore  the  plaintiff  desires, 
under  said  chapter  155,  to  recover  a  reasonable 
attorney's  fee,  it  is  necessary  that  he  should  de  - 
mand  the  same  in  his  petition,  and  then  submit 
the  question  to  the  coart  or  Jury  trying  the  case 
upon  its  merits. 

(SyUalnu  by  Oie  Court.) 

Error  from  district  court.  Greenwood 
county;  A.  L.  L.  Hamiltu.n,  Judge. 

This  was  an  action  brought  In  the  dis- 
trict court  of  Greenwood  county  by  C. 
Karracker  against  the  Ft.  Scott,  Wichita 
&  Western  Kallroad  Company,  to  recover 
damages  for  the  destruction  by  fire  of  a 
certain  amount  of  prairie  hay,  flax  straw, 
fence  wire,  and  fence  posts  belonging  to 
the  plaintiff,  of  the  alleged  value  In  the  ag- 
gregate of  9404.  The  flre  was  alleged  to 
have  been  caused  by  the  railroad  compa- 
ny on  November  15,  1S.S7,  by  reason  of  Its 
negligent  operation  of  its  railroad.  The 
plaintiff  prayed  judgment  for  the  afore- 
said sum  of  9404.  and  for  costs  of  suit. 
The  defendant  answered,  setting  forth— 
F/rst,  a  general  denial;  second,  that  the 
plaintiff's  damages  were  caused  by  bis 
own  carelessness  and  negligence,  without 
any  fault  or  negligence  on  the  part  of  the 
railroad  company.  The  plaintiff  replied 
by  filing  a  general  denial.  The  case  was 
tried  by  the  court  and  a  Jury,  and  the  Jury 
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rendered  the  following*  general  verdict, 
and  made  the  rollowlng  special  flndlngfi, 
to-wlt:  "Verdict.  We,  the  jury  In  tbe 
above^ntitled  cauae.  do  upon  oar  oatba 
find  tor  the  plaintiff,  andaHseaatheamount 
of  bla  recovery  at  fS&5.50.  Special  Flnd- 
IngB.  (1)  How  did  the  fire  orlKinate  that 
cauaed  the  damage  to  plaintlfl's  proper- 
ty? Answer.  Coals  or  sparks  troin  de- 
fendant's engine.  (2)  If  you  answer  that 
the  fire  was  caused  by  defendant's  engine 
or  train, state, In  answer  to  this  question, 
whether  Jt  was  caused  by  tbe  negligent 
operation  ol  aaid  train  or  engine.  A. 
yen.  (3)  If  you  answer  that  last  question 
In  the  affirmative,  state  fully  In  what  the 
negligence  consisted.  A.  Wedo  not  know. 
(4)  Was  the  engine  of  defendant  alleged 
to  have  set  out  the  fire  furnished  with  the 
best  appliances  tu  prevent  the  escape  of 
fire?  A.  Tee.  (&)  Were  tbe  appliances  to 
prevent  tbe  escape  of  fire  frooi  aaid  engine 
In  good  order  at  the  time  of  tbe  fire?  A. 
Yes.  (6)  If  you  answer  the  lafit  question 
In  the  negative,  state  fully  wbereln  aaid 
appliances  were  defective.  A.  ——.  (7) 
Was  the  engineer  In  charge  of  the  engine 
which  It  is  claimed  set  out  this  fire  a  com- 
petent and  skllirnl  engineer?  A.  We  don't 
know.  (8)  Was  said  engineer  operating 
the  engineatthetimesaid  flrewas  claimed 
to  have  been  set  out  In  a  competent  man- 
ner? A.  No.  (9)  If  not,  state  wherein  he 
was  careless,  incompetent,  or  unskitltul. 
A.  We  don't  know.  (10)  Uid  tbe  defend- 
ant allow  dry  graas,  weeds,  or  other  com- 
bastlble  material  to  accamulate  on  its 
right  of  way  at  the  place  where  It  Is 
claimed  the  fire  originated?  A.  Only  a 
natural  growth.  (11)  What  effort  did  the 
defendant  or  its  employes  make  to  burn 
ofl  its  right  of  way  at  the  place  where  the 
Qre  originated?  A.  An  effort  was  made, 
but  (ailed.  (12)  How  far  were  plaintiff's 
stacks  of  hay  and  straw  from  defendant's 
railroad?  A.  A  little  over  a  mile.  (IS) 
Is  It  not  true  that  dry  grass  Intervened 
all  the  way  from  defendant's  right  o(  way 
to  plaintiff's  straw  an  i  hay?  A.  Yes, 
with  the  exception  of  a  plowed  strip  four- 
teen feet  wide  and  one-quarter  of  n  mile 
long.  (14)  What,  It  anything,  bad  ptatn- 
tiir  done  to  protect  bis  hay  and  straw 
from  fire?  A.  He  plowed  a  strip  on  the 
south  side  of  his  land  fourteen  feet  wide 
and  one-quarterof  u  mile  long.  (15)  How 
many  good  stacks  of  hoy  belonged  to  plain- 
tiff weredestroyed  by  fire?  A.  Four.  (16) 
How  many  stacks  of  Inferlorhay  belonging 
to  plaintiff  were  destroyed  by  fire?  A. 
Three.  (17)  Whatdo  youallowpertonfor 
thegoodhay?  A.  «3.50perton.  (IS)  What 
do  you  allow  per  ton  for  the  inferior  hay? 
A.  $3.00  per  ton.  (19)  How  many  tons 
of  marketable  hoy  were  destroyed?  A. 
77  tons.  (20)  What  do  you  allow  for  the 
flax  straw  that  was  destroyed?  A.  f35.00. 
(!!l)  How  much  do  you  allow  for  the 
posts  destroyed,  and  how  much  for  the 
wire?  A.  ^^.UOforthe  posts;  95.00  forthe 
•wire."  This  verdict  and  these  findings 
were  returned  to  the  court  on  May  18, 
IS.'^S.  The  fliifendant  »t  the  time  moved 
the  court  to  require  the  jury  to  answer 
the  third,  seventh,  and  ninth  questions, 
and  to  more  fully  and  definitely  answer 
the  tenth  question,  which  motion  was 
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overruled.  On  May  19, 188S,  the  defendant 
moved  tor  a  Judgment  In  its  tavur  upon 
tbe  special  findings  of  the  Jury,  notwith- 
standing the  general  verdict,  which  mo- 
tion was  overruled.  On  May  21, 1888,  tbo 
defendant  filed  a  motion  for  a  new  trial. 
Afterwards,  and  on  June  2, 1888,  the  plain* 
tiff  applied  to  thecourtorallyforareasoa< 
able  attorney's  tee.  Tbe  defendant  object- 
ed,  tor  the  reason  that  no  claim  for  an  at* 
tomoy's  fee  was  set  forth  In  tbe  plaintiff's 
petition.  It  also  claimed  that  it  was  not 
ready  to  try  tbe  new  Issue  presented,  and 
asked  for  further  time  to  prepare  for  its 
defense;  and  also  demanded  a  Jury  to  try 
this  new  issue;  but  tbecourtoverruled  lUl 
these  objections,  reqaests.  and  demands 
of  the  defendant,  except  that  the  court 
gave  to  It  five  minutes  within  which  to 
prepare  for  Its  defense.  Tbe  court  then 
tried  this  new  question,  but  tbe  plaintiff 
only  introduced  evidence;  and  the  court 
then  found  upon  this  new  Issue  in  favor 
of  tbe  plaintiff,  and  against  tbe  defend- 
ant, and  found  that  a  reasonable  attor- 
ney's fee  was  $50,  and  tbe  defendant  axaln 
moved  for  a  new  trial.  Including  the  mat- 
ter of  attorney's  fees,  and  the  court  then 
overruled  both  motions  for  new  trials, 
and  rendered  Judgment  In  favor  of  the 
plaintiff,  and  against  the  defendant,  for 
$305.50  damages,  and  for  the  sum  of  $50 
as  attorney's  fees,  and  tor  the  costs  of 
suit;  and  the  defendant,  as  plaintiff  in 
error,  brings  the  case  to  this  court  (or  re- 
view. 

J.  B.  Sicb&Ma  and  C.  E.  Benton,  for 
plaintiff  In  error.  2*.  L.  DmvIm,  (or  defend- 
ant in  error. 

Valentine.  J.,  {after  atating  tbe  fycts 
as  above.)  It  is  claimed  that  the  court 
below  erred  in  giving  an  Instruction  to 
tbe  Jury  relating  to  the  railroad  com- 
pany's permitting  dry  Kraaa,  weeds,  and 
other  combustible  material  to  accumulate 
upon  its  right  of  way.  This  Instruction 
was  perhaps  inapplicable  under  the  facts 
of  this  case,  and  therefore  Improper,  but 
wedo  not  think  It  could  have  prejudiced 
any  of  tbe  substantial  rights  of  the  de- 
fendant railroad  company  in  any  particu- 
lar. Tbe  Jury  found  with  refermce  to  this 
matter  as  follows:  **(10)  Did  thed^end- 
i;nt  allow  dry  grass,  weeds,  or  other 
combustible  material  to  accumolate  on 
Its  right  of  way  at  the  place  where  It  is 
claimed  the  fire  originated?  Answer. 
Only  a  natural  growth.  (11)  What  effort 
did  tbe  defendant  or  Its  employes  make  to 
bam  off  its  right  of  way  at  the  place 
where  the  fire  originated?  A.  An  effort 
was  made,  but  failed."  And  with  refer- 
ence to  negligence,  the  Jury  found  as  fol- 
lows: "(I)  How  did  the  fire  originate 
that  caused  the  damage  to  plaintiff's 
property?  Answer.  Coals  or  sparks  from 
defendant's  engine.  (2)  If  you  answer 
that  the  flre  was  caused  by  defendant's 
engine  or  train,  state,  In  answer  to  this 
qupHtlon,  whether  It  was  caused  by  tbe 
negligent  operation  of  said  train  or  en- 
gine. A.  Yes.  (8)  Was  said  engineer  op- 
erating the  engine,  at  the  time  said  flre 
was  claimed  to  have  been  set  out.  In  a 
competent  manner?  A.  No."  Evidently 
the  Jury  found  against  the  defendant  he- 
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cause  of  negllgonce  In  bo  operating  its  rail- 
road as  to  permit  fire  to  escape  fruu  Its 
eoBlne,  and  not  negligence  In  permitting 
dry  grau,  weeds,  or  other  cotnbustlblema- 
terlal  to  accnmnlateapon  ltd  right  ofwa^; 
and  therefore  the  giving  of  the  foregoing 
Instrnctlun  will  not  require  nor  authorise 
a  reversal  ot  the  Judgment  <A  the  eoart 
below. 

With  r^erenee  to  the  failure  of  the  court 
below  to  require  the  Jury  to  anewer  the 
third,  seventh, and  ninth  epecfal  questions 
BDbmitted  to  them,  and  to  answer  the  tenth 
more  deflnitely.and  the  affirmative  action 
on  the  part  of  the  coort  in  rendering  judg- 
ment against  tbedefendant  notwithstand- 
ing the  ]nry*H  answers  to  the  fourth  and 
fifth  special  questions  submittal  to  them, 
together  with  the  other  findings,  want  of 
findings,  the  evidence  and  want  of  evi- 
dence, it  will  be  peireived  from  what  we 
shall  hereafter  say  that,  under  the  evi- 
dence and  the  law  as  It  now  exists,  the 
Jury  could  not  have  given  answers  to  the 
foregoing  questions  any  more  favorable 
to  the  aefendant  than  those  they  did  give, 
and  the  court  beiow  could  not  have  ren- 
dered any  Judgment  with  respect  to  dam- 
ages different  from  the  one  which  It  did 
render.  There  was  not  a  particle  of  evi- 
dence Introduced  on  the  trial  tending  to 
show  how  tlie  fire  escaped  from  the  de- 
fendant's engine,  or  what  the  engineer 
was  doing  at  the  time  when  It  escaped. 
But,  taking  the  record  as  it  Is,  did  the 
court  below  err  in  any  of  the  foregoing 
particulars?  Upon  the  authority  of  the 
case  of  Railroad  Co.  v.  Riggs,  31  Kan.  62:;, 
8  Pac.  Rep.  SOd,  and  the  cases  of  Railway 
Co.  V.  Fray,  35  Kun.  700.  12  Pac.  Kep.  93. 
and  Insurance  Co.  v.  Hathaway,  43  Kan. 
3»8.  3S  Pac.  Bep.  428,  the  Judgment  of  the 
court  below  would  probably  have  to  be 
reveraed,  unless  the  provisions  of  chapter 
155  of  theLawsuf  1885,  which  took  effect 
May  1, 1885,  will  authorize  an  affirmance. 
The  first  and  second  sections  of  said  che  p- 
ter  read  Hs  follows:  "Section  1.  That  In 
all  actions  against  any  railway  company 
organised  or  doing  business  In  this  state, 
for  damages  by  fire,  caused  by  the  operat- 
ing of  said  railroad,  it  shall  be  only  neces- 
sary for  the  plaintiff  in  said  action  to  es- 
tablish the  fact  that  said  fire  complained 
of  was  caused  by  the  operating  ot  said 
railroad,  and  the  amount  ot  his  damages, 
(which  proof  shall  be  prIam  Au!fe evidence 
of  negligence  on  thepart  of  said  railroad :) 
provided,  that  In  estimating  the  damages 
under  this  act  the  contributory  negligence 
of  the  plaintiff  shall  be  taken  into  con- 
sideration. Hec.  2.  In  all  actions  com- 
menced under  this  act.  If  the  plaintiff  shall 
recover  there  shall  be  allowed  blm  by  the 
court  a  reasonable  attorney's  fee.  which 
shall  become  a  part  ot  the  Judgment." 

This  statute,  containing  the  above- 
quoted  sections,  has  been  held  to  be  cnn- 
Btitutlunal  and  valid  by  this  court  In  the 
case  of  Railway  Co.  v.  Merrill,  40  Kan. 404, 
19  Pac.  Jtep.  793.  Under  this  statute,  when 
the  plaintiff  In  a  case  like  the  present  has 
shown  that  the  fire  which  destroyed  or 
Injured  hie  property  was  caused  by  the 
operation  of  the  railroad,  as  the  ])laintiff 
sufficiently  showed  In  the  present  case,  he 
has  then  made  out  a  ptitna  facia  case  of 


negligence,  as  against  the  railroad  com- 
pany, and  he  may  then  recover,  unless  the 
railroad  company  shall  show  by  sufficient 
evidence  that  no  negligence  on  Its  part 
supervened  to  cause  the  fire.  In  other 
words,  the  railroad  company  must  then 
show  that  the  tire  did  not  escape  from  Its 
engine  because  of  any  imperfection  In  Its 
appliances  to  prevent  the  escape  of  fire, 
nor  from  any  mismanagement  of  the  en- 
gine on  the  part  of  its  servants  or  agents. 
In  the  present  case  it  roust  be  presumed, 
under  the  evidence  and  the  findings  of  the 
jury,  that  all  the  appliances  to  prevent 
the  escape  of  fire  were  sufficient  and  in 
good  order.  But  the  question  is  still  left, 
was  there  any  mismanagement  on  the 
part  of  the  railroad  company's  agents  or 
servants  with  respect  to  the  engine  which 
caused  or  permitted  the  fire  to  escnpe? 
Presumptively,  under  the  statute  and  the 
facts  proved  by  the  plaintiff,  there  was 
such  negligence,  and  the  jury.  In  effect, 
found  thnt  there  was  such  negligence; 
and,  in  order  to  rebut  this  presumption, 
the  defendant  introduced  a  witness  by  the 
name  of  £.  Johnson,  who  tratlfled  that  he 
was  the  engineer  in  charge  of  the  engine 
supposed  to  have  caused  the  fire:  that  be 
hed  been  an  engluper  on  that  railroad  for 
five  years,  and  an  engineer  in  all  for  sfx 
years,  and  that  he  had  been  a  fireman 
prior  to  that  time;  and  that  the  engine 
supposed  to  have  caused  the  fire  was  at 
the  time  In  good  order,  and  that  it  had 
been  repaired  only  two  months  prior  to 
that  time;  and  then  the  following  ques- 
tions were  asked  him  and  answered,  to- 
wit:  "Question.  State  if  you  know  of  its 
[the  engIue*B]  ever  setting  out  any  five 
after  it  was  repaired.  Answer.  I  do  not. 
•  •  •  Q.  You  may  state  whether  In 
running  this  train  yon  were  managing  the 
train  properly  and  carefully,  as  an  en- 
gineer should.  A.  In  the  usual  manner,  as 
carefully  as  could  be  done.  ~  The  defend- 
ant then  Introduced  another  wltnesp  by 
the  name  of  J.  B.  Key,  who  testified  that 
he  was  on  the  train  that  day  as  an  extra 
fireman,  with  Mr.  Jackson  as  engineer; 
that  the  appliances  on  that  engine  to  pre- 
vent the  escape  of  fire  were  the  best ;  that 
he  had  bad  experience  as  a  fireman  with 
a  great  many  different  engineers;  and 
then  the  following  qurations  were  asked 
blm,  and  answered,  to-wit:  "Question.  I 
win  ask  you  from  yonr  experience  to  state 
whether  Mr.  Jackson,  the  engineer  In 
charge  of  this  engine  on  the  day  named,  is 
a  careful  and  skillful  engineer.  Answer. 
Yes,  sir:  he  Is.  Q.  Do  you  know  of  this 
train  setting  out  any  fire  after  the  time, 
as  he  spoke  of,  of  being  repaired?  A.  No, 
sir;  I  do  not. " 

There  was  not  a  particle  ot  evidence  In- 
trodnced  tending  to  show  how  the  fire  es- 
caped from  the  engine,  or  that  any  one 
knew  how  it  escaped,  or  the  precise  time 
when  it  escaped.  Ail  this  Is  left  tor  Infer- 
ence from  the  tacts  proved  and  under  the 
statute.  The  question  now  arises,  does 
the  foregoing  testimony  of  B.  Johnson 
and  J.  B.  Key,  along  with  the  tacts  that 
were  actually  proved,  so  conclnslvely 
show  that  the  fire  that  escaped  from  the 
engine  and  caused  the  injury  to  the  plain- 
tiff's property  was  not  caused  by  the  neff- 
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llgence  or  mismanagement  of  K.  Johnaon, 
or  of  Mr.  JackBon,  or  whoever  waa  the  en- 
.sfneer.  or  by  the  negligence  or  misman- 
agement ol  liny  one  else  forwhom  the  rail- 
road company  is  rcHponslble.that  the  vcr- 
-dict  and  judgment  rendered  in  the  coart 
4)elow  muHt  iieceasarily  be  set  aside  and  re- 
versed? It  does  not  appear  that  eltlier 
Johnson  or  Key  knew  any  thing  concern- 
ing the  fire  that  caused  the  injury  to  the 
plaintiff's  property.  They  did  not  know 
how  it  escaped,  or,  indeed,  that  it  escaped 
at  all.  And  either  Johnson  or  Key  was 
not  on  the  train  from  which  the  fire  es- 
caped, or  else  Key  did  not  know  John- 
sou's  name,  or  had  forgotten  It;  for  In 
his  testimony  he  spoke  of  his  engineer's 
name  as  being  Jackson.  And  Johnson 
conid  not  well  testify  that  he  was  man- 
aging the  train  or  the  engine  "In  the  usu- 
al manner,  as  carefully  as  could  be  done," 
at  the  time  when  the  flre  escaped,  for  he 
did  not  know  when  the  flre  escaped.  He 
did  not  attempt  to  state  what  he  was 
doing  when  the  flre  escaped.  Possibly  be 
was  doing  something  that  caused  It  to 
escape.  But  what  was  the  fireman  doing 
at  that  time?  There  was  no  evidence  tliac 
he  was  acting  carefully.  Possibly  all  the 
trouble  was  caused  by  his  acta.  And  It 
devolved  upon  the  railroad  company  to 
show  that  Che  flre  did  not  escape  through 
the  negligence  of  any  one  of  its  agents  or 
servants.  This  was  not  sufflclently  shown 
111  the  present  case,  and  therefore  we  can- 
not say  that  richer  the  court  below  or  the 
jury  erred  In  holding  the  railroad  compa- 
ny liable.  We  shall  assume  that  all  tlie 
appliances  to  prevent  the  escape  ol  flre 
were  In  the  present  case  perfect  and  In 
good  order,  and  that  the  engineer  In 
charge  of  the  engine  was  a  competent  and 
skillful  engineer,  though  this  last  matter 
was  hardly  proved ;  but  that  through 
the  engineer's  neglleence,  or  the  negli- 
gence of  the  fireman,  the  flre  causing  the 
injury  was  permitted  to  escape.  There 
was  nothing,  however.  In  the  case  that 
tended  r.o  show  just  wherein  the  engineer 
or  fireman  was  careless,  unskillful,  or  n^- 
ligent,  or  wherein  consisted  the  negli- 
gence, and  nothing  to  show  what  their 
acts  were,  or  what  they  were  doing  when 
the  fire  escaped.  While  this  want  or  ab- 
Hfflice  of  any  such  showing  would  have 
been  against  the  plaintiff  prior  to  the  tak- 
ing eOectof  chapter  loQof  the  Laws  of  18S5. 
yet  after  that  time,  and  under  the  pro- 
visions of  that  chapter,  and  as  the  law 
now  is,  such  want  or  absence  ol  showing 
would  be  and  is  against  the  railroad  com- 
pany; and,  as  the  railroad  company  did 
not  Buftlciently  rebut  thep///(ja  facie  caae 
of  negligence  made  out  against  it  by  the 
evidence  and  under  the  statute,  It  must 
be  held  to  be  liable. 

It  is  next  claimed  that  the  court  below 
erred  in  rendering  a  judgment  for  an  at- 
torney's fee  against  the  railroad  compa- 
ny, and  we  are  inclined  to  think  that  this 
claim  is  well  founded.  In  the  case  of  Kail- 
way  Co.  V.  Merrill.  40  Kan.  404.  4m,  19 
Pac.  Bep.  793,  the  following  language  Is 
used :  "The  question,  what  was  a  reason- 
able attorney's  fee?  was  properly  submit- 
ted to  the  jury.  It  Is  true  the  statutepro- 
vldcs  that  the  court  shall  allow  a  reason- 


able attorney's  fee,  which  shall  become  a 
part  of  the  judgment.  The  word  'court,* 
however,  was  doubtless  used  by  the  legis- 
lature in  the  broader  sense,  as  including 
both  Judge  and  jury  or  judge  alone,  accord- 
ing as  the  court  may  be  constituted  when 
the  trial  occars.  What  is  a  reasonable  at- 
torney's fee  Is  a  question  of  tact,  which 
should  be  submitted  and  determined  the 
same  au  any  other  fact  arising  in  the 
case. "  This  indicates  that  the  question  of 
the  allowance  of  a  reasonable  attorney's 
fee  should  be  presented  fur  bearing  at  the 
same  time  that  the  case  Is  tried  upon  its 
merits,  and  to  the  same  tribunal,  and.  If 
so,  it  would  also  seem  that  the  demand 
tor  a  reasonable  attorney's  fee  should  be 
set  forth  In  some  manner  in  the  plaiutlR's 
petition.  The  cases  of  Bailway  Co.  v.  Ab- 
ney,  30  Kan.  41, 1  Pac.  Bep.  385,  and  Bail- 
road  Co.  v.Burge.40  Kan.  736, 21  Pac.  Rep. 
589,  show  what  would  be  sufficient  alliga- 
tions, statements,  or  demands  in  the  peti- 
tion ol  the  plaintiff  to  anthorise  tbe  recov- 
ery of  an  attorney's  fee  nnder  the  railroad 
Btock-killlng  law  of  1874.  These  cases  ap. 
ply  with  some  force  to  the  pnment  case. 
In  all  cases  where  the  plaintiff  desires  to 
recover  an  attorney's  fee,  we  think  a  de- 
mand therefor  should  be  made  In  his  peti- 
tion, and  then  the  qaestlon  of  an  allow- 
ance of  an  amount  for  such  attorney's  fee 
should  be  submitted  at  the  same  time 
that  the  case  Is  submitted  for  trial  upon 
its  merits,  and  to  the  same  trier  or  triers. 
The  manner  In  which  the  plaintiff  In  this 
cuse  presented  his  claim  for  an  attorney's 
fee,  and  the  manner  in  which  his  claim 
was  heard  and  allowed,  and  the  judg- 
ment therefor  rendered  have  all  been  stat- 
ed In  the  statement  of  tacts  preceding  this 
opinion,  and  it  is  not  necessary  now  to 
restate  them.  We  think  that  error  was 
committed  in  the  allowance  of  the  attor- 
ney's fee,  and  to  the  extent  of  this  attor- 
ney's fee  the  judgment  of  the  court  below 
must  be  reversed.  In  all  other  respects 
the  judgment  will  be  affirmed.  All  the 
justices  concurring. 


(46  Kan.  486) 

Hamilton  et  &L  v.  Milder. 
(Supreme  Court  of  Kansas.   June  6.  1891.) 
Examination  or  Witnebsss— Chattel  Mortoaou 
— BuFFiciBxoz  OF  Deschiftio:;. 
L  While  a  trial  court  shoald  always  be  lib- 
eral in  permitting  a  foil  and  CKhaustive  mss- 
examinatioD,  yet  it  may  nevertheless,  in  the  ex- 
ercise of  a  sound  judlofal  discretion,  impose  rei. 
sonable  limits. 

2.  Where  a  matter  of  evidenoe  is  broapht  out 
tor  the  first  time  on  the  cross-examinatioQ  of  a 
wltneas,  the  ottier  party  may  re-ezamine  upon  the 
same  matter. 

3.  Other  matters  considered. 

4.  Immaterial  errors  must  be  disregarded. 

5.  Where  L,,  claiming  to  be  the  ownero£  cer- 
tain cattle,  mortgages  them  to  M.,  and  after- 
wards,  In  an  action  In  which  M,  Is  the  plaintiff 
and  L.  and  C.  are  defendant^  C.  claims  to  own 
the  cattle,  and  to  have  owned  them,  as  against 
L.,  at  the  time  when  they  were  mortgaged  oy  L. 
toU.,  and  L.  admits  the  validity  ol  Uie  mort- 
gage, It  is  Immaterial  as  between  H.  and  C. 
whether  the  mortgage  contained  a  perfect  de- 
scription of  the  cattle  or  not 

{Syltabus  by  the  Court.) 

Error  from  district  court,  Sumner 
county;  J.  T.  HisBnicK,  Judge. 
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McDonaM  &  PArker,  for  plalntiffa  In  er- 
ror. George,  King  &  Heh  winn,  fur  defend- 
ant In  error. 

Valentinf:,  J.  This  was  an  action  of 
replevin  brouKlit  in  tlie  diHtricc  court  of 
Sumner  county  by  UeorKe  M.  Milter,  as 
i:aHliier  ol  the  Flrat  Natlouul  Bank  of  Wel- 
HiiKtuii,  againat  L.  W.  Hamilton,  C.  C. 
ilaiullton,  John  H.  Unmilton,  and  ~ 
Horsley,  to  recover  certain  neat  cattle,  of 
tlie  alleged  voiue,  In  tlie  aicgregate,  of 
3(0,450.  Tlte  plaintiff  ciainied  u  epeclal 
ownership  therein,  witli  the  right  to  tbe 
Immediate  posueHSion  tliereof.  under  a  cer- 
tain chattel  mortgage  executed  by  L.  W. 
Haniflton,  as  the  owner  ol  the  cattle,  to 
Miller,  as  cashier,  etc.  The  case  was  tried 
before  the  court  and  a  jury,  aAd  the  jury 
loand  generally  in  fuvor  of  the  plaintiff 
und  against  the  defendantii,  and  also 
toand  that  the  value  of  the  property  In 
controversy  was  $4,305,  und  that  the 
amount  of  the  mortgage  debt  was  96,- 
^223.56;  and  the  court  rendered  judgment 
accordingly  in  favor  of  the  plalntiH  and 
against  the  defendants  in  the  alternative 
for  a  return  of  the  property  or  for  the 
value  thereof,  to-wit,  $4,305,  together  with 
interest  and  costs;  and  all  the  defendants 
except  L.  W.  Hamilton  bring  the  case  to 
this  court  for  review,  making  themselyes 
the  plaintiffs  in  error,  and  Geoi^  H. 
Miller,  cashier,  the  defenidant  in  error.  The 
only  substantial  question  involved  in  this 
controversy  is  whether  the  aforesaid  Li  W. 
Hamilton  was  the  owner  of  the  cattle  in 
controversy  at  the  time  of  the  execution 
of  the  aforesaid  chattel  mortffage,  or 
■whether  the  aforesaid  C.  C.  Hamilton,  his 
father,  and  John  H.  Hamilton,  his  brother, 
were  at  that  time  the  owners  thereof. 
Ample  evidence  was  introdnced  on  the 
trial  to  prove  that  L.  W.  l^milton  was 
the  owner  of  the  eattle.  and  that  his 
father  and  brother  were  not  the  owners; 
and  therefore  that  question  must  now  t>e 
considered  as  at  rest.  But  it  is  claimed 
hy  the  plaintiffs  In  error  that  variuua  er* 
lura  occurred  during  the  trial  la  the  court 
below  which  will  require  a  reversal  of  the 
Judgment  of  that  court.  Whether  thiH  is 
correct  or  not  we  shall  now  proceed  to 
consider. 

The  first  and  principal  claim  of  error,  as 
stated  In  the  brief  of  counsel  for  the  plain- 
tiffs In  error,  is  as  follows :  "  The  evidence 
Hhnwed  that  L.  W.  Hamilton  did  not 
claim  any  cattle  except  those  he  claimed 
to  have  bought  from  bis  father  and  tiieir 
Increase,  and  that  there  were  about  thirty 
or  thtrtv-flve  head  of  cattle  bought  by 
John  (J.  H.  Hamilton)  in  \tm  or  1SS5,  and 
put  In  the  herd.  They  were  marked  in  the 
same  way  as  the  balance  of  the  herd,  and 
were  never  separated  from  It  up  to  the 
time  the  suit  was  brought;  yet  when 
L.  W.  Humlltnn  was  put  on  to  prove  his 
title  to  the  cattle  included  in  the  mort- 
gage, and  their  identity  with  the  cattle 
he  had  bought  from  his  fathnr,  the  court 
refused  to  permit  the  defendants  to  show 
npoii  the  cross-examination  of  said  wit- 
ness as  to  huw  many  of  those  cattle  were 
separated  from  tlieeattle  taken  In  replevin, 
although  the  witness  assisted  in  making 
the  separatioQ."  Cuansel  for  the  defend- 


ant In  error,  who  was  plalbtilt  below,  an- 
swer this  as  follows:  "The  court  did  not 
refuse  to  permit  the  defendants  to  show 
upon  cross-examination  of  Li.  W.  Hamil- 
ton how  many  of  the  said  thirty  or  thirty- 
five  head  of  cattle  were  separated  from 
the  cattle  taken  In  replevin,  as  claimed  In 
the  brief  of  the  plaintiffs  In  error,  but,  on 
the  contrary,  allowed  very  great  latitude 
in  the  croKs^xamination  of  witness  upon 
that  question,  and  only  refused  to  allfiw 
such  examination  continued  after  it  had 
been  thoroughly  gone  over  hy  the  witness 
on  cross-examination."  The  question  ob- 
jected to  and  the  objection  and  the  ruling 
of  the  court  thereon,  as  shown  by  the  rec- 
ord.areasfoilows:  "Question.  Howmany 
of  those  cnttle  that  John  put  In  there  did 
yon  pick  out?  (Counsel  for  plaintiff  ob- 
jects to  this  question,  for  the  reason  chat 
it  has  been  answered,  and  for  the  further 
reason  that  the  witness  shows  that  be 
cannot  tell.  The  court  sustains  the  ob- 
jection.) "  Up  to  this  pointthe  record  con- 
tains about  70  pages  In  type-writing  of 
cross-examination, — about  five  times  as 
much  as  all  the  examination  in  chief,— 
"and  theendlsnot  yet."  This  matter  had 
ali-eady  been  amply  gone  over  on  the 
cross-examination.  And  the  record  shows 
specifically,  with  respect  to  this  matter, 
that  the  following  among  other  questions 
had  been  propounded  and  answered,  to- 
wit:  "Queatlon.  How  many  did  yon  pick 
out?  AnswCT.  I  don't  know;  I  didn't 
keep  aoy  memorandum.  It  seems  to  me, 
though,  that  It  was  some  twenty,  may 
be  thirty ;  I  don't  recollect  just  how 
many."  While atrialoourtnhould  always 
be  liberal  in  permittlnga  full  and  exhaust- 
ive cross-examination,  yet  it  may  never- 
theless. In  the  exercise  of  a  sound  Judicial 
discretion,  impose  reasnnable  limits.  Tbe 
next  claim  of  error  ts  thatthecourt  below 
permitted  L.  W.  Hamilton  on  bis  redi- 
rect examination  to  testify  as  to  threats 
made  to  him  by  a  Mr.  Horsley,  who 
claimed  to  have  purchased  from  the  wit- 
ness' father  and  brother  a  portion  of  the 
cattle.  The  question  and  answer  objected 
to  are  as  follows:  "Q.  What  did  he  say 
about  yonr  getting  out  of  tbe  country  ? 
A.  He  said  that  I  had  better  get  out  of 
the  country. "  This  had  reference  to  mat- 
ters  testified  to  upon  the  cross-examina- 
tion of  this  witness,  and  bruughtont  orlg- 
Inaily  and  for  the  first  time  by  the  defend- 
ants below,  a  portion  of  which  testimony 
brought  out  on  cross-examination  Is  as 
follows:  "It  was  right  at  the  time,— the 
morning  after  the  cattle  were  attached. 
Mr.  Horsley  came  up  there  and  tried  to 
bluff  me,  but  I  did  not  take  a  bluff  very 
well.  He  told  methat  if  I  did  not  get  out 
of  the  country  that  they  would  put  me  In 
the  penitentiary."  Certainly  no  errorwas 
committed  by  the  trial  court  in  permitting 
the  plaintiff,  after  the  foregoing  testimony 
was  given  on  the  cross-examinatiun.  to 
ask  and  to  have  answered  by  the  same 
witness  the  above  question  on  the  redi- 
rect examination.  The  next  supposed  er- 
ror Is  that  the  court  below  permitted  a 
witness  to  answer  a  question  over  an  ob- 
jection of  the  defendants  that  the  qnes  Hun 
was  "double"  and  "leading."  No  error 
was  committed  in  this  respect  eltbwln 
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nbstance  or  In  form.  The  nextcoraplalnt 
Is  tbatthtfconrt  below  permitted  tbe  plain- 
tlO  to  prove  tbe  Blenature  of  the  wife  of 
C.  C.  HamlltoD;  but  In  what  respect  tbla 
was  prejudicial  iB  not  staown.  There  are 
many  other  supposed  errors,  but  W9  do 
Dot  think  that  It  la  necessary  to  mention 
all  of  them,  nor  to  follow  them  In  tbelr 
order  as  presented  by  the  plaintiffs  In  er- 
ror. 01  the  remaining  allpged  errors  the 
ninth  Is  perhaps  the  most  serious.  The 
court  permitted  evidence  of  convereatlonB 
had  between  the  defendant  L.  W.  Hamil- 
ton and  othere,  not  in  tbe  presence  of  any 
of  the  other  defendants,  tending  to  show 
that  L.  W.  Hamilton  was  the  owner  of 
the  cattle  In  controversy.  The  most  of 
tbeee  conversations  were  had  while  L.  W. 
Hamilton  was  in  the  actual  cnstody  of 
the  property,  and  were  therefore  compe- 
tent as  evidence,  not  only  as  against  bim 
as  a  defendant,  but  also  as  agalint  the 
other  defendantH.  Bat  some  of  them  were 
possibly  had  at  a  time  and  place  when 
and  where  L.W. Hamilton  was  not  In  tbe 
actual  custody  of  the  property.  But  in 
the  light  of  the  whole  of  tbe  evidence, — 
over  750 pages  o!  type- writing, — the  error, 
if  error,  was  wholly  immaterial,  and  Im- 
material errors  must  be  disregarded.  In 
aoBwer  to  the  tenth  supposed  error  we 
might  say  that  tberecan  benoquestlon  In 
this  case  with  regard  to  anysupposed  im- 
perfect description  of  the  property  In  con- 
troversy as  contained  In  the  mortgage. 
L.  W.  Hamilton,  the  mortgagor,  is  not 
complaining  of  any  Imperfect  descrlplioa, 
and  if  the  property  really  belonged  to  blm. 
as  he  claims,  then  the  other  defendants 
can  have  no  reason  to  complain.  The 
other  defendants  can  have  no  right  to  re- 
cover property  which  does  not  belong  to 
them.  But  the  description  was  suffldent. 
There  was  sufBclent  evidence  Introduced 
on  the  trial  to  authorixe  the  giving  of  the 
Instruction  with  regard  to  estoppel;  bat 
even  It  there  was  not,  still  no  sumcient  ex- 
ception was  taken  to  that  or  to  any  other 
Instruction.  Believing  that  substantial 
Justtee  has  been  done  In  this  case,  and  that 
no  mnterial  error  has  been  committed, 
tbe  ]udguipnt  of  the  court  below  will  be 
affirmed.   AH  the  Justices  concurring. 

(46  Kan.  697)   

Wafer  et  &t.  t.  Harvet  County  Bank 
et  al. 

(j8uprvm«  Court  of  Kansa*.   June  8^  IfiOL) 

PrADDULSKT  COITTETAKCXS  —  KNOWUSDOB  OF 

Oramtkb — Etidxxcb. 

1.  An  SDtecedent  creditor,  who  knowi  that 
his  debtor  procured  goods  and  merchandise  by 
fraudulent  means,  cannot  by  a  chattel  mortgage 
secure  alien  on  such  fraudulently  procured  goods, 
adverse  to  the  iDnooeut  veodors  of  such  goods. 

9.  An  antecedent  creditor,  who  knows  that 
Us  debtor  has  procured  goods  and  merchandise 
by  fraudulent  moans,  when  the  saleof  such  guods 
is  partially  inducod  by  the  representations  of 
•sen  antecedeot  creditor  as  to  tbe  credit  of  his 
debtor,  cannot  bya  chattel  mortgage  secure  a  lien 
on  such  fraudulently  procured  goods,  advene  to 
the  Innocent  vendors  of  such  goods. 

8.  The  failure  of  a  chattel  mortgagee  to  have 
his  mortgage  recorded  for  48  days,  or  to  disclose 
Its  existence  to  otner  creditors,  when  the  finan- 
oial  condition  of  the  debtor  ia  being  discussed, 
and  who  promised  the  Aehtar  that  be  would  not 
Alsdose  Its  sslstenoe  to  otber  ovedlton  who  wese 


demspJlng  Moment  or  seeor!^  ftv  tkeir  claims, 
is  strcQg  evidence  tending  to  show  a  fMadulenk 

Intent  to  hinder  and  delay  eredit(»:s. 
{9vUabU8  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Harvey  county;  L.  Houk, 
Judge. 

J.  D.  Snoddy  and  Green  4t  Sbsver,  for 
plaintiffs  in  error.  Bowmnn  A  bucber^ 
J.  W,  Ady,  and  Jetmon  A  Jetmon,  tor 
defendants  In  error. 

Simpson,  C.  This  is  an  action  besnio  by 
the  Harvey  County  Bank  and  R.  M.  8ptv- 
ey  aS  plaintiffs,  against  John  F.  Wafer, 
who  was  then  sheriff  of  Harvey  county. 
Wafer,  as  sheriff,  had  seized  under  various 
orders  of  attachment  a  stock  of  goods  be- 
longing to  the  attachment  debtor,  R.  M. 
Hamlil.  The  bank  and  Spivey  claimed  to 
have  tbe  right  to  the  possesBlon  of  the  at- 
tached property  by  virtue  of  a  chattel 
mortgage  thereon  executed  by  R.  M.  Ha- 
mlil on  tbe  20th  day  of  March.  I8S4.  Tbe 
attaching  creditors  were  made  parties, 
and  filed  answers  alleging  that  tbe  chattel 
mortgage  was  Trauoulent  and  void  as 
against  them.  The  case  was  tried  to  a 
Jury  at  the  Mareh  term,  1»13,  of  tbe  dis- 
trict court  of  Harvey  county.  Tbe  Jury 
returned  a  Terdict  tor  the  bunk,  and  fixed 
the  value  of  the  goods  at  9^.K>6.i7.  and 
Ihe  value  of  the  plaintltfB'  right  of  poss^ 
slon  at  $12,(M5.W.  A  motion  for  a  new 
trial  was  overruled,  and  a  Judgment 
rendered  on  the  verdict.  The  material 
facts  disclosed  at  tbe  trial  are  these:  For 
many  yenra  prior  to  the  commencement 
of  this  action  the  firm  of  HamlU  Bros,  had 
been  engaged  In  raerehandising  In  the  city 
of  Newton,  and  were  a  firm  of  good  cred- 
it, and  of  high  repute.  As  a  matter  of 
tact,  on  or  before  the  20tb  day  of  Mareh, 
1884,  the  firm,  and  especially  D.  Hamlll, 
the  principal  partner,  was  largely  Indebt- 
ed, both  as  a  member  of  the  firm  and  In- 
dividually. D.  Hamill  was  the  active  and 
controlling  member  of  the  firm,  and  bis 
brother,  R.  M.  Hamill,  appears  up  to  a 
certain  date  to  have  been  subordinate. 
There  la  evidence  tending  very  strongly  to 
show  that  Id  October,  l8S3,  the  firm  was 
dissolved,  a  notice  of  dissolution  was  pub- 
lished, and  In  the  next  issue  of  the  paper 
after  the  publication  of  the  notice  of  dis- 
solution the  card  of  the  business  firm  was 
changed  from  Hamill  Bros,  to  D.  HamllK 
The  terms  of  this  dissolution  were  such 
that  D.  Hamill  assumed  all  the  debts  and 
liabilities  of  the  firm,  and  alone  bad  tbe 
right  to  collect  all  tbe  claims  and  out- 
standing accounts  of  tbe  old  firm.  In 
January,  1884,  a  contract  was  entered  In- 
to between  D.  Hamill  and  B.  M.  Hamlll 
that  reads  as  follows:  "This  agreement 
wftnesseth  that  In  consideration  and  as 
a  full,  flaal  settlement  of  the  respective 
rights,  claims,  accounts,  and  Interests  of 
D.  Hamill  and  R.  M. Hamlll, recently  part- 
ners as  Hamill  Bros.. the  said  parties  have 
agreed  and  do  hereby  agree  upon  the  fol- 
lowing: R.  M.  M.  Hamill  shall  be  solely 
liablefor  all  goods  purehased  and  pat  Into 
the  store  situated  upon  tbe  lot  bereafter 
described  from  and  after  tbe  first  day  of 
January,  18&4.  and  said  D.  HamlU  shall  io 
no  event  be  liable  In  any  way  lor  mnf  yur- 
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tlon  of  Boch  ffoodR,  and  liat  no  Interest 
therein  except  ae  herein  epeclflcally  pro- 
vided. Said  R.  M.  Hamlll  may,  for  the 
porpOBe  of  eBta  bllBhlng  his  o  wn  business  )n< 
tereste,  advertlne  said  butiineas  ashisown, 
and  puruhasQ  and  Incorporate  into  said 
stuck  of  goods  fivv-h  (roods  as  he  may  desire, 
upon  bis  own  individual  credit.  Said  K. 
M.  Uamill  shall  contrlbate  bis  own  efforts 
towards  the  carrylnK  on  of  said  bnslnras 
In  the  same  way  and  ander  the  same  cun- 
ditlons  and  restrictions  that  he  has  been 
sincp  the  first  day  of  Janaury,  18S4.  Until 
alt  the  debts  owing  by  the  former  firm  of 
Hamill  Brothers,  as  shown  by  the  books 
of  said  firm,  are  fullly  paid,  D.  HainDl  shall 
remain  in  cliarfre  of  said  business,  as 
financial  manatirer  thereof,  applying  the  net 
proceeds  of  all  sales  to  the  liquidation  of 
Bald  debts  of  Hamlil  Bros.,  until  the  same 
are  fully  paid.  All  soods  iu  said  store, 
whether  they  are  goods  formerly  owned 
by  Hamlll  Bros.,  or  such  an  have  since 
been  or  may  in  the  future  be  put  in  said 
Btore  by  B.  M.  Hamlll,  shall  be  subject  to 
sale  In  the  ordinary  course  of  buslnefls, 
and  the  net  proceedB  of  sneh  sale  to  be  ap- 
plied in  liquidation  of  the  debts  of  said 
linn,  as  above  agreed  upon.  When  all  of 
said  debts  hare  been  fully  paid,  as  above 
Indicated,  then  said  B.  M.  Hamlll  Bhall  be 
the  absolute  owner  of  all  goods  In  the 
stftre,  and  said  D.  Hamlll  shall  execute 
and  deliver  to  him  a  bill  of  sale  for  all  of 
his  Interest  therein,  and  deliver  to  him 
the  absolute  and  exclusfre  control  of  Bald 
business  and  all  goods  In  said  store. 
The  store  herein  referred  to  is  that  kept  In 
the  building  upon  lot  No.  8,  in  block  No. 
38,  in  the  city  of  Newton,  Harvey  county, 
Kansas,  and  the  said  D.  Hamlll,  beinjr  the 
owner  of  said  lot  and  bnlldlng,  together 
with  the  fixtures  and  fumltore  Id  said 
store,  agrees  that  when  full  control  of  said 
business  is  transferred  to  R.  M.  Hamlll,  as 
above  contemplated,  he  will  execute  to 
said  R.  H.  Hamlll  a  lease  of  said  store  and 
flAtures  and  furniture  used  therein,  at  the 
rate  of  $50  per  month,  payable  monthly 
in  advance,  from  month  to  month,  and 
said  lease  may  be  termfoated  by  either 
party  upon  giving  sixty  days*  notice  to 
The  othf>r  party.  This  lease  shall  include 
only  the  store-room,  ware-room,  and 
cellar  now  used  In  the  business,  and  free 
Ingress  and  egress  to  and  from  the  same 
over  said  lot.  It.  Hamill.  R.  M.  Ha- 
MiLt.."  Attblu  time  this  contract  waa  Al- 
tered Into  the  Brm  of  Hamlll  Bros,  were 
Indebted  to  various  creditors  in  the  sum 
of  f4,800,  and  they  owed  the  Harvfy 
County  Bank  a  note  of  9.5,000.  R.  M. 
Spivey  was  then,  and  for  a  long  time  be- 
fore had  been,  the  vice-president  and  act- 
ive manager  ol  the  Karvey  County  Bank, 
and  was  In  the  full  charge  of  its  business. 
Some  time  after  the  contract  of  January, 
]R84,  was  made.  B.  M.  Hamlll  went  to 
Chicago  to  buy  goods  with  which  to  re- 
plenish the  stock.  He  carried  with  him  a 
letter 'from  Spivey.  as  follows:  "Harvey 
County  Bank,  Successor  to  the  Harvey 
County  Savings  Bank.  C.  B.  Schmidt, 
President.  R.  M.  Spivey,  Vlee-Presldent. 
JnllDS  Klmon,  Cashier.  Newton,  Kansas, 
Feb'y  29,  1884.  To  whom  H  may  concern: 
TlM  bearer,  B.  H.  Hamlll,  succeeds  the 


firm  of  Hamlll  Bros.,  merchants  of  long 
standing  In  this  city.  Mr.  R.  M.  Hamlll  la 
not  indebted  to  this  or  any  other  bank, 
and  with  his  long  experience  and  general 
acquaintance  in  this  country,  believe  he 
will  do  a  good  business,  and  with  contin- 
ued prosperity  no  doubt  he  vrlU  make 
prompt  payment  lor  any  goods  he  may 
purchase.  Respectfully,  R.  M.  Sfivf:v,  V. 
Pt. "  While  R.  M.  Hamlll  was  In  Chicago. 
8ptvey  wrote  the  following  letter  to  a 
wholesale  firm  there,  from  whom  R.  M. 
Hamill  bought  goods:  "Harvey  County 
Bank.  C.  B.  Schmidt.  President.  It.  M. 
Spivey,  Vice-President.  Julius  Simon, 
Cashier.  Newton,  Kans.,  March  8.  1884. 
Kahn,  Schoenbrun  ft  Co.,  Chicago,  111. — 
Gentlemen:  I  had  a  tel^ram  from  R.  M. 
Hamlll  yesterday,  stating  that  Harvey 
Co.  Bank  reports  him  as  owing  S8,00l). 
The  statement  which  we  sent  you  regard- 
ing his  financlat  standing  was  Intended  to 
be  confidential,  but  It  seems  you  have  not 
made  the  information  coufidentlal,  but  in- 
formed him  the  contents.  Under  the  cir- 
cumstances, I  do  not  care  to  confide  in 
you  further  statements,  but  will  add  that 
Mr.  R.  M.  Hunilll  does  not  owe  this  bank 
but  f  300,  and  does  not  owe  any  bank, 
which  I  wired  you  last  night.  Yours.  H. 
M.  Spivey.  "  On  the  Ist  day  of  March, 
1884,  D.  Hamill  wrote  to  Norton  &  Gahlll. 
salesmen  for  two  large  wholesale  houses, 
from  whom  R.  M.  Hamill  bought  goods, 
the  following  letter:  "Monarch  Mills. 
D.  Hamlll.  Proprietor.  Newton,  Kans., 
March  1,  18S4.  Messrs.  I*.  R.  Norton  &  J. 
H.  Cahlil,  Chicago,  HI.— Gentlemen  :  Rob- 
ert M.  has  Just  handed  me  your  letter  to 
him  of  the  :r7th  ult.  So  far  as  the  report 
Is  concerned  to  which  you  refer,  I  wish  to 
say  that  there  Is  nut  a  word  of  truth  In 
It.  As  a  matter  of  fact  Robert  does  not 
owe  a  dollar.  So  far  as  my  own  Itnblll- 
ties  are  concerned,  they  are  a  matter  of 
record,  and  concern  none  but  me  person- 
ally, and  I  am  folly  able  to  take  care  of 
them.  Gentlemen,  Robert  could  have 
bought  his  goods  several  times  since  ar- 
rangements were  made  with  you,  and 
was  strongly  urged  to  do  so,  but  bis  pref- 
erence has  been  to  buy  of  yon.  I  tmly  ask 
that  you  sell  him  goods  at  the  right  kind 
of  prices,  so  that  he  can  meet  competition. 
I  wish  nlso  to  say,  gentlemen,  that  the 
First  National  Bank  of  this  city  and  my- 
self have  been,  and  are  now,  on  anything 
but  friendly  terms.  This  feeling  was 
brought  about  from  the  fact  that  I  did 
not  patronize  that  bank,  but  did  my  bus- 
iness thrtmgh  the  Harvey  County  Bank. 
The  First  National  Bank  has  li>8t  no  op- 
portunity to  Injure  my  business  whenever 
they  had  the  opportunity.  So  far  I  have 
been  able  to  come  out  ahead  in  every  en- 
connter,  and  1  think  I  can  manage  to  take 
care  of  myself.  I  did  not  suppose  that 
they  would  on  that  account  endeavor  to 
injure  Robert's  credit.  Very  respectfully, 
D.  Uamill."  The  Harvey  County  Baulc 
loaned  R.  M.  Ha  mill  9200  with  which  to  pay 
his  expenses  on  theChlcago  trip.  Hebought 
on  this  trip  from  Farwell  &  Co.,  Kahn, 
Scboenbrnn  &  Co.  and  C.  M.  Henderson  A 
Go.  goods  exceeding  In  value  918.000.  He 
writes  to  the  wholesale  houses  on  the  Hth 
day  of  March  that  the  goods  had  all  ar- 
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rtred  eately  at  Newton.   While  atChicago 
he  made  a  sworn  8tHtement  of  hlB  finan- 
cial ponditiun  to  J.  V.  Farwell  &  Co.,  that 
reada  as  tullowe: 
"Chicago.  111.,  March  4,  1884.   I,  R.  M. 

Hamlll,  of  Newton,  rounty  ol  ,  Btate 

of  KansaB.  for  the  parpoHe  of  obtalnlnj?  a 
credit  with  John  V.  Fftrwell  &  Co..  of  Chi- 
cago, III.,  for  goodH  which  may  now 

or  hereafter  purchase  of  them,  do  make 
the  followinsc  statement  and  repre«enta- 

tlons  of  present  true  financial  circu  m  - 

stances,  wealth,  and  mercantile  respecta- 
iilllty,  which  said  reprcseutationH  shall  be 

the  basis  of  credit  with  .lohn  V. 

Farwell  &  Co., both  for  present  pur- 
chase, and  for  all  purchases  fur  and  dur- 
iiiK  the  period  of  11  vu  years  from  this  date. 
Jiffreelng  to  Immediately  notify  them  of 
any  matciinl  change  in  or  of  busi- 
ness matters  during  the  period  abore  men- 
tioned. 

«  a  copartnership  of  . 

Assets.  Amount. 

Rtock  of  goods  on  hand  at  value  ti:iv>'>5 

Notes  and  accounts,  g^ood   2,000 

"        "        "  doubtful  

"        "        "  worthless  

Cash  in  baud  or  in  bauk  

Other  personal  pruporty  

iDsurauce,  will  increase   6,000 

Kool  estate  in  my  name  at  marlcet  value, 
store-house   7,500 

References : 

Liabilities.  Amount. 

IncumbraDcea  on  real  estate  $  2,500 

iDCumbrances  on  personal  property,... 

For  merchandise  not  to  exceed   2,M2  58 

For  borrowed  mouey   None. 

Individuai  liabllitieB   Nooe. 

For  cou&dential  aud  all  other  liabilities  None. 

Amt.  of  debts  past  due,  Included  in  mer- 
chandise indebtedness   None. 

[Signature]         "R.  M.  Hamii.l." 

On  the  18th  day  of  February  the  Har- 
vey County  Bank,  by  Spirey.made  a  com- 
mercial report  on  R.  M.  Hamlll  to  the  re- 
porting agency  of  Bond  &  Welgley,  that 
was  fnrnlahed  by  them  to  Kabn,  Hchoen- 
brun  &  Co.   It  is  aa  follows: 

"NameinfuU  of  each  member:  Rob't 
M.  Uamill.  Business:  Dry  goods,  cloth- 
ing, etc.  Amount  of  capital  in  buslnesa. 
f15,0')0;  amount  borrowed  capital, 98,000; 
value  of  real  estate,  fll.OOO;  incumbrance, 
¥1,700;  value  of  personal  property,  $aOO. 
Any  chattel  mtgs.  or  other  liens?  None. 
Value  of  stock?  None.  Married?  Tes. 
Character?  Good.  Attentive  to  business? 
Yes.  Prompt  pay?  Fair.  Insured?  Yea. 
Credit  largely?  More  or  lesd.  Proapect  of 
success?  Fair.  Ever  falle<l  to  aak  exten- 
sions? None.  Doyouconslder  — — —  good 
for  a  credit  of  1,000  dollara?  Tea. 

"Remarks:  R.  M.  Uamill  wtU  In  a 
mouth  or  so  succeed  to  the  bnslness  of 
Hamlll  Bros.  If  country  conttoues  pros- 
perous, be  will  succeed. 

"  Yours,       Harvrv  Co.  Bank.  " 

On  the  20th  day  of  March,  1S84,  the  fol- 
lowing agreement  was  made  In  writing 
betworn  R.  M.  Hamlll,  D.  Hamlll.  and  R. 
M.HpIvey:  "Newton,  KanHas,  March  20, 
1S84.  In  consideration ol  D.  liamill  releas- 
ing and  assigning  to  R.  M.  Hamlll  all  of 
his  right,  title,  and  ownership  in  and  to 
all  of  the  goods  (not  including  store  fuml- 
turoand  fixtures)  k«pt  by  Hamlll  Bros. 


and  D.  Hamlll  Id  tlieir  store  upon  lot  8, 
block  38,  Newton,  Kansas,  which  he  here- 
by does,  we.  the  undersigned,  R.  M.  Hamlll 
and  R.  M.  Splvey,  agree  and  bind  oor- 
aelves  to  pay  and  hold  the  said  D.  Hamlll 
harmlens  of  all  the  following  debts  now 
owing  by  the  aald  Hamlll  Bros,  to  R.  L. 
McDonald,  »W.OO;  Jno.  V,  Farwell.  fl.- 
000.00;  C.  M.  Henderson,  9400.00;  A.  N. 
Shupter,  fftM.OO:  J.  W.  Bailey  *  Co., 
SmoO;  NoycB.  Norman  &  Co..  $144.00; 

H.  M.  Price,  9250.00;  Tootle.  Hosea  &  Co., 
9.'i50.00;  Reynolds  Bros.,  9300.00;  I.  Well, 
four  notes  In  bank ;  all  debts  of  said  firm 
to  Harvey  County  Bank.— all  of  which 
debts  we  assume;  and  R.M.  Hamill  agrees 
to  pay  any  other  debts  of  satd  old  tirm, 
should  any  be  found  not  included  In  thla 
agreement.  Should  D.  Hamlll  be  com- 
pelled to  pay  any  debts  to  violation  of  this 
agreement,  we  agree  to  repay  him  all  costs 
and  expenses  he  may  be  put  toon  account 
thereof.  Made  in  duplicate.  R.  M.  Ha- 
Mii.t,.   D.  Hamili..   R.  M.  Kpivey." 

On  the  same  day  R.  M.  Hamlll  executed 
a  note  for  910.000  to  the  Harvey  County 
Bank,  and  a  chattel  mortgage  to  sccuro 
the  same.  The  cousl deration  of  the  mort- 
gage Is  alleged  to  be  the  note  of  D.  Hamill 
to  the  hank  for  95,000;  the  debts  of  the 
firm  guarantied  by  Spivey,  94,800;  and 
the  9-'00  borrowed  by  R.  M.  Hamlll  from 
the  bank,  with  which  to  pay  the  expenses 
of  his  Chicago  trip.  This  mortgage  was 
kept  In  the  vaults  of  the  bank,  and  not  re- 
corded nntll  thnSddayot  May.  ISt^,  and 
not  until  the  (Milcago  creditors  had  ap- 
peared at  Newton,  and  demanded  security 
for  the  payment  of  their  claims.  Tbeso 
are  some  of  the  material  facts  as  they  ap- 
pear In  the  record. 

The  Jury  returned  ansvers  to  the  fol- 
lowing special  Interrogacorfea:  *^Fintt. 
At  the  time  John  F.  Water,  as  sheriff, 
took  the  stock  of  goods,  how  much  was 
th(j  Harvey  County  Bank  entitled  to  bold 
the  same  as  security  for?  Answer.  910.- 
000.  Second,  What  Items  of  Indebtedness 
made  up  the  amount  of  tbe910,000  note  se- 
cured by  chattel  mortgage?  State  fully 
the  amount  of  each.  A.  One  note  of  95.* 
000;  guarHQtled  claims  to  eastern  credit- 
ors.  94.800;  borrowed  money,  9200.  Third. 
Was  the  stock  of  goods  pledged  to  R.  M. 
Spivey;  and,  if  so,  for  what?  State  spe- 
cifically amount  of  each  item.  A.  Pledge 
void.  Fourth.  Were  the  goods  pledged 
to  R.  M.  Spivey,  among  otlier  thtugs,  for 
future  advances  to  be  mndo  to  R.  M. 
Hamlll  tor  the  support  of  himself  and  hfa 
family?  A.  Pledge  void.  Fifth.  Did  R. 
M.  Hamlll  obtain  the  goods  from  the  at- 
taching creditors  by  false  and  fraudulent 
means?  A.  Yes.  Sixth.  Did  the  Harrey 
County  Bank,  through  Its  ofhcers,  know 
that  R.  M.  Hamlll  had  purchased  tbo 
goods  by  false  and  fraudulent  means  at 
the  time  It  took  this  910,000  mortgage? 
A.  No.  Seventh.  Did  R.  M.  Spivey,  by  his 
letters  of  February  29,  1884,  and  March  S, 

I, SS4,  and  hlH  telegram  of  March  8,  18S4. 
tend  to  and  partially  Induce  the  attaching 
creditors  to  give  R.  M.  Hamill  credit,  and 
to  sell  him  goods?  A.  Yes.  Eighth.  Did 
R.  M.  Spivey  have  knowledge,  at  the  time 
he  accepted  the  r^cdgo,  that  R.  M.  Hamlll 
bad  purchased  the  goods  by  false  and 
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franduluut  meann?  A.  Pledge  void;  and 
It  time  above  refers  to  the  pledge  of  May 
S,  1884,  we  say  'Yes.'  Ninth.  At  the  time 
It.  M.  Splvey  wrote  his  letters  <»f  credit  of 
Febi-uary  29, 1884.  and  his  letters  and  tele- 
grams of  March  8, 1884,  did  he  not  know 
that  Hamlll  BroR.  were  largely  Indebted 
to  Harvey  County  Bank  and  eastern  cred- 
itors? A.  Not  as  a  legal  firm,  as  the  evi- 
dence proves  that  the  firm  was  Id  reality 
dissolved  October  8, 1883.  T^nth.  At  the 
time  David  Hainill  wrote  his  letter  of 
credit  for  R.  M.  Haralll  to  Norton  &Cahlll, 
dated  Mareh  1,  1884,  did  he  know  that 
Hamill  Brothers  were  indebted  to  the 
Harvey  County  Bank  and  eastern  credit- 
ors? A.  Not  as  a  legal  firm,  as  the  evi- 
dence proves  that  the  firm  was  really  dis- 
solved October  8,  1883.  ElcYentb.  What 
persons  composed  the  firm  of  Hamlll 
Brothers  during  1882, 1883,  and  1884?  A. 
D.  Hamlll,  and  B.  M.  Hamili  composed 
the  firm  of  Hamill  Brothers  in  1882,  and 
until  the  3d  of  October,  1883. " 

1.  It  has  been  said  that  "every  case 
mast  create  Its  own  law ; "  bat  this  Is  one 
In  which  thetrand  anef]:6d  is  not  purely  a 
question  uf  law,  uor  yet  exclusively  a 
question  of  fact,  but  the  two  are  Bu  close- 
ly interwoven,  and  so  Intimately  blended 
together,  that  they  both  concur  to  pro- 
duce the  belief  that  a  part  of  the  truth 
was  suppressed,  and  cunning  artifice  re- 
sorted to,  and  that  both  actual  and  con- 
stracttve  fraud  was  committed  In  the  at- 
tempt to  hinder  and  delay  bonest  credit- 
ors receiving  their  Just  dues.  These  two 
important  facts  are  establislied  by  the 
evidence  and  found  by  the  Jury :  JFlrst, 
that  R.M.  Hamill  procured  the  goods  cov- 
ered by  the  chattel  mortgage  to  the  bunk 
from  the  attaching  creditors  by  frandn- 
lent  misrepresentations;  second,  that  R. 
M.  Splvey,  by  hts  lettern  and  telegrams, 
partially  Induced  the  attaching  creditors 
to  give  R.  M.  Hamlll  credit,  and  to  sell 
him  goods.  There  are  some  other  impor- 
tant facts  established  by  the  evidence  con- 
tained In  this  record,  Spivey  was  the  act- 
ive and  controlling  officer  of  the  Harvey 
C4>anty  Bank,  and  he  knew  ol  tlie  Indebt- 
edness of  Hamill  Bros,  to  the  bank  and  to 
the  other  creditors.  He  had  loaned  R.  M. 
Humill  the  mone;  to  pay  his  expenses  on 
the  Chicago  trip,  and  knew  that  Uamill 
went  there  to  buy  goods.  A  short  time 
before  this  he  had  made  a  confidential  re- 
port of  the  financial  condition  of  R.  M. 
Hamlll  to  a  mercantile  agency  In  Chicago. 
He  had  every  opportunity  to  know,  and 
did  know,  the  exact  financial  coudttlon  ol 
Humill  Bros.,  of  I).  Hamill,  and  of  R.M. 
Hamlll.  Again,  as  matters  of  law,  the 
knowledge  of  Splvey  as  to  the  financial 
condition  of  the  Arm  of  Hamlll  Bros,  and 
of  the  individual  members  of  the  firm 
was  the  knowledge  of  the  bank,  whose 
managing  officer  be  was.  He  knew  as  a 
matter  of  law  that  D.  Hnmlll  liod  an 
agreement  with  B.  M.  Hamill  that  he  was 
TO  pay  the  outstanding  debts  of  the  firm, 
or  that  the  goods  on  hand  were  pledged 
tu  their  payment,  and  that  K.  M.  Hamili, 
as  a  member  of  the  firm,  was  still  liable 
for  their  payment,  notwithstanding  bis 
agreement  In  January  with  D.  Haniill; 
and  by  reason  of  bin  knowledge  tbe  bank 


knew  this.  He  knew  tbat  the  creditors  of 
the  firm  had  never  accepted  the  Indlvldaal 
assumption  of  tbe  debt  of  Hamlll  Bros., 
and  that  at  the  time  the  credit  was  ex- 
tended had  not  released  R.  M.  Hamlll.  and 
the  bank  had  not  doneso.  In  a  word,  both 
Spivey  and  the  Harvey  County  Bank  knew 
all  about  the  financial  condition  of  the 
firm  of  Hamill  Bros.,  and  of  the  Individual 
members  composing  It,  at  tbe  time  R.  M. 
HamtU  went  to  Chicago,  and  procured 
these  goods  from  the  attaching  creditors. 
All  these  things  were  apparent  from  this 
record.  One  of  the  questions  arising  on 
this  state  of  facts  Is  this :  Can  an  ante- 
cedent creditor,  who  knows  that  his  debt- 
or has  procured  goods  and  merchandise 
by  fraudulent  means,  take  a  chattel  mort- 
gage on  goods  thus  procured,  and  ac- 
quire a  Hen  adverse  to  the  Interest  of  tbe 
vendors?  Another  question  Is:  Can  an 
antecedent  creditor  ol  a  debtor  who  pro- 
cures goods  fraudulently  from  wliolesale 
merchants,  who  were  partially  induced 
to  give  such  debtor  credit  on  the  strength 
of  letters  of  the  antecedent  creditor,  ac- 
q  aire  by  chattel  mortgage  a  Hen  of  tHe 
goods  BO  procured,  adverse  to  the  inter- 
ests of  the  wholesale  merchanta?  Anoth- 
er question  is:  Can  one  who  knows  that 
goods  and  merchandise  are  procured  by 
fraudulent  means  acquire  any  interest  lu 
or  lien  on  such  goods  against  tbs  Inno- 
cent vendors? 

2.  The  legal  principle  applicable  to  the 
first  fact  Is  tbat,  these  goods  baving  been 
obtained  from  the  attaching  creditors  by 
fraudulent  means  by  R.  M.  Hamill,  he  ac- 
quired no  title  or  right  of  possession  In 
them,  and  the  attaching  creditors  would 
be  JosClfied  In  retaking  the  goods ;  or  they 
could  waive  the  tnrt,  and  bring  an  action 
to  recover  ttaelr  value,  or  an  action  to  re- 
cover damages  tor  the  deceit.  Story, 
SHies,  (4th  Ed.)  §  172^;  Newm.  Sales,  § 
360:  note  Lyons  v.  Briges,  14  R.  I.  222; 
Oenesee  Sav.  Bank  v.  Mli-hlgan  Barge  Co., 
52  Mich.  164,  438,  17  N.  W.  Rep.  790,  and  18 
N.  W.  Rep.  206;  Cain  v.  Dickonson.OO  N.  H. 
371;  Delckerholf  v.  Brown,  21  Reporter, 
68S;  Newell  r.  Randall,  32  Minn.  171, 19  N. 
W.  Rep.  972;  Fltsalmmons  v.  Joslln.  21  Vt. 
129.  They  elected  In  this  case  to  waive  the 
tort,  and  bring  an  action  to  recover  the 
value  of  the  goods.  The  law  applicable 
to  the  second  fact  Is  that,  whem  the  fraud 
consists  In  Inducing  by  false  representa- 
tion a  sale  of  goods  to  an  Insolvent  third 
person,  from  whom  the  misrepresenting 
party  afterwards  obtains  them,  the  seller 
may  bring  suit  for  the  price  against  the 
latter  party  as  though  he  had  bought  the 
gcxjds  In  his  own  nume.  Biddle  v.  Levy, 
1  Starkie.20;  Hill  v.  Perrott,3  Taunt.  274; 
Phelan  v.  Crosby,  2  Gill,  462;  Thomson 
V.  Davenport.  2  Smith.  Lead.  Cos.  407; 
Meyer  v.  Amidon.  23  Hun,  658;  1  Benf. 
Sales,  (4tb  Ed.)  §  491;  2  Scbouler,  Pers. 
Prop.  (2d  Ed.)  §  612.  The  particular  act  of 
Spivey  that  nas  evidently  in  the  minds 
of  the  Jury  that  produced  the  special  find- 
ing  was  that  his  letter  and  telegram  In 
which  he  asserted  that  R.  M.  Hamill  did 
not  owe  the  Hnrvey  County  Bunk  baC 
9200,  when  In  fact  and  in  law  he  was  in- 
debted to  the  bank  in  a  lai^  sum,  par- 
tially Induced  the  sale  ol  goods  to  Hamill 
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by  the  Chlrailro  mercbantft.  Thlsrepreeen- 
tatlon,  known  at  the  time  it  was  made 
Dy  Spivey  tu  be  uatrtie,  la  Iraudalent. 
Chief  Justice  Makshall  in  Russell  r. 
Clark'B  Ex'rs.  7  Cranch.  69.  "The  Krunnd 
of  the  accloD."  said  tbe  court  la  Boyd's 
Ex'ra  r.  Browne,  tt  Pa.  St.  »10,  316.  "Is  the 
deceit  practiced  upon  the  injured  party ; 
and  this  may  be  either  by  the  positive 
statement  of  a  talnehood,  or  the  suppres- 
sion of  material  facts,  which  the  Inquiring 
party  Is  entitled  tu  know.  Thequestiou 
always  Is,  did  the  defendant  knowingly 
falsify  or  willfully  suppress  the  troth, 
with  the  Tlew  of  sivin}^  the  third  party  a 
crerlit  to  which  he  was  not  entitled?  It 
is  not  necessary  that  there  should  be  col- 
lusion between  the  party  falsely  recom- 
mendfnK  and  him  who  Is  recommended^ 
nor  Is  it  essential,  In  support  of  the  action, 
that  ^tber  of  them  Intended  to  cheat  and 
defraud  tbe  tnutlng  party  at  the  time. 
It  la  enoDSb  tf  such  haa  been  the  ettect 
of  the  falsehood  relied  on."  In  the  case 
of  Alien  T.  Addlnitton,  7  Wend.  10,  re* 
viewed  In  the  court  of  errors,  11  Wend.  375, 
tbe  letter  of  the  defendant  was  written 
to  a  third  person,  and  nerer  shown  to  the 
plaintiff,  but  the  plaintiff  gave  credit  In 
consequence  of  what  the  third  person  was 
induced  by  the  letter  to  aay.  Tbe  dealgn 
ut  the  defendant  was  to  have  tbe  goods 
sold  to  tbe  party  recommended,  from 
which  he,  as  a  creditor,  might  aatls^  bis 
f>wn  debt;  and  tbe  fraud  was  held  to 
consist  mainly  In  tbe  suppression  of  tbe 
fact  that  he  held  Judgments  against  tbe 
person  recommended,  wtatch  tbe  latter 
was  unable  to  satisfy.  Tbe  court  say  It 
was  a  case  of  outrageous  fraud  and  con- 
spiracy. This  la  an  exhaustive  and  elabo- 
rate case.  In  the  case  of  Fatten  v.  Qur- 
ney,  17  Mass.  1H2,  the  action  was  brought 
by  the  plaintiffs  against  the  defendants 
fi>r  frauduleutly  afftrniing  another  to  be 
trustworthy,  In  order  that  they  might 
levy  on  tbe  goods  with  which  be  waa 
trusted.  In  satisfaction  of  debts  owing  by 
him  to  themselves.  Parkibk, 0.  J., says: 
"A  false  and  fraudulent  affirmation,  rela- 
tive to  the  credit  and  ability  of  a  person 
to  a  merchant,  who  Is  thereby  Induced  to 
trust  sncb  person  with  goodti,  Is  a  snffl- 
uient  ground  for  action,  although  there 
may  have  been  no  dishonest  purpose  of 
uppi-ifpriatlng  the  goods  to  tbe  use  of  the 
party  making  the  recommendation,  or  in 
auy  way  deriving  a  beneflt  from  the 
fraud. "  Hee  other  cases  cited  In  tiie  Amer- 
ican notes  tu  the  caue  of  Pasley  v.  Free- 
man. 2  !::iniith,  Irf?ad.  Cas.  (Qth  Ed.)  116. 

3.  iSplvey  knew  that  the  goods  had  been 
procured  from  the  wholesale  merchants 
at  Chicago  by  frandnienc  representations. 
He  knew  that  at  the  time  R,  M.  Hamltl 
went  to  Chicago  to  buy  the  goods  Haniill 
had  no  money,  because  Splvey  loaufd  him 
the  money  nccepsary  to  the  expenses  of 
the  trip.  He  knew  that  under  the  agree- 
ment lietween  R.  M.  and  D.  Hnraill  the 
stock  on  hand  wns  pledged  to  the  pay- 
ment of  the  then  outstanding  Indebtednraa 
of  the  (irm.  He  knew  that  the  store-room 
and  tixtiires  were  the  individual  property 
of  D.  llaiiiill.  He  knew  that  the  Hrm  of 
Hamlll  Jtros.  was  indebted  to  the  Harvey 
County  Bank  In  a  aunt  in  excess  of  93,000. 


He  knew  that  since  the  agreement  in  Jan- 
uary R.  M.  Hamlll  had  contracted  debts 
for  which  he  alone  was  responsible  under 
that  agreement,  and  which  the  Orm  waa 
responsible  for,  anlees  the  merchants  from 
whom  tbe  goods  were  bou^t  had  knowl- 
edge nf  that  agreement.  The  knowledge 
of  all  these  facts,  many  of  them  fastened 
by  bis  own  admisj^lons  upon  the  witness 
stand,  leads  to  tiie  Inevitable  conclusion 
that  he  must  have  kn:)wn  that  the  goods 
were  obtained  fraudulently,  and  that  the 
fraud  waa  aided  and  abetted  by  Splvey's 
suppression  of  all  thefle  facts.  A  failure  to 
disclose  a  material  fact  Is  equivalent  to 
active  misrepresentation,  for  the  with- 
holding nf  that  which  Is  suppressed  may 
make  that  which  Is  stated  absolutely 
false.  Devoe  v.  Rrandt.  53  N.  Y.  462; 
Br-jwn  v.  Montgomery,  20  N.  Y.  287;  Han- 
son V.  Kdgerly,  itVN.  H.  843;  Armstrong  v. 
Huttstatler.  19  Ala.  61:  Stephens  v.  Or- 
man,  14  Fla.  21;  Marsh  t.  Webber.  13 
MlQo.  109,  (Gil.  99;)  Pease  v.  McClelland,  2 
Bond,  42.  The  protection  of  a  boon  Sde 
purchaser  from  a  fraudulent  vendee  is  al- 
most universally  recognised  by  the  courts 
of  this  country,  on  the  ground  that  the 
fraudulent  purchaser  has  a  voidable  or 
defeasible  title  which,  before  Its  annulment 
by  the  vendor,  tlie  defrauding  purchaser 
Ran  transmit  to  a  bona  Me  purchaser 
who  is  without  knowledge  or  notice  of 
the  fraud,  and  because  he  has  parted  with 
value.  One  who  buys  with  notice  or 
knowledge  of  the  fraud  of  his  vendor  In 
obtaining  tbe  property,  is  not  a  bona  OUe 
purchaser,  and  is  liable,  not  only  to  lose 
the  goods,  but,  it  be  sells,  to  pay  tlietr 
value.  Stearns  v.  Gage,  79  M.  Y.  102;  Ra- 
teau  V.  Bernard,  3  Blntcbf.  244.  To  con- 
stitute good  faith  there  must  be  an  ab- 
sence not  alone  of  participation  in  the 
fraud,  or  collusion  with  tbe  vendee,  but 
also  of  knowledge,  or  even  notice,  of  the 
fraud,  or  of  facte  and  circumstances  calcu- 
lated to  put  aa  ordinarily  prudent  busi- 
ness man  on  Inquiry,  so  that  he  would 
ascertain  the  truth.  Grant.  Fraud.  Vend. 
66S;  Lynch  v.  Beecher.  38  Conn.  4»0;  Alli- 
son V.  Matthleu,  3  Johns.  235:  Stearns  V. 
Gage.  79  N.  Y.  102;  Dows  v.  Kidder,  S4  N. 
Y.  121 ;  Cochran  v.  Stewart.  21  Minn.  435. 
And  It  has  been  frequently  held  that  tbe 
burden  of  proof  to  show  good  faith  and 
purchase  for  value,  as  against  tbe  de- 
frauded seller,  is  upon  tbe  party  claiming 
to  be  a  bona  £de  purchaser.  Devoe  v. 
Brandt.  53  N.  Y.  462  McLeod  v.  Bank.  42 
MiHS.  m;  Lynch  v.  Bsecber.  38  Conn.  400; 
Schoulcr,  Pers.Prop.  (2d  Ed.)  §  600;  Jones 
V.  Franks,33  Kan.497,6  Fac.Rep.7S9,  Wy. 
gal  V.  BIgelow,  42  Kan.477.  22  Poo.  Rep. 
612.  Fraudulent  Intent  Is  shown  by  turn- 
ing the  property  over  to  another  creditor 
very  soon  after  It  has  been  received.  1 
Ben].  Sales,  p.  677,  §  656.  note  IvS;  Wiggin 
V.  Day,  9  Gray,  07;  Jordan  v.  0»Kood,  109 
Mass.  462;  Parker  v.  Byrnes,  1  Low.  539; 
Davis  V.  McWblrter,  40  U.  C.  Q.  B.  508; 
2  Kent,  Comm.  484.  A  sale  Is  void  where  a 
creditor  pays  a  debtor  a  surplus  in  pnr- 
chaslnghls  stock  of  goods  with  knowledge 
of  fraud  of  vendor.  Davis  v.  McCarthy,  40 
Kan.  18,  19  Pec.  Rep.  356.  Where  a  mer- 
cbantniakes  a  sale  to  defraud  his  creditors 
the  purchaser  Is  only  protected  up  to  tbe 
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extent  o(  tlie  paymentsmade  ingood  faitb 
without  notice.  Bu^li  v.  CoIUdb.  3&  Kau, 
fi35,  11  Pac.  Bep.  425;  Burke  v.  JobuBOD. 
87  K&n.  S87.  16  Pac.  Bep.  204;  Moxley  r. 
Haskln,  38  Kan.  654,  18  Pac.  Bep.  820; 
Green  v.  Green.  41  Kan.  474.  21  Pac.  Bep. 
5H6.  The  fnteut  to  defraud  is  Bhown  by 
acts  and  declaratione.  If  a  partyls  guilty 
of  an  act  wblch  defrauds  anotber,  his  dec- 
laration that  hie  Intentionti  were  buneet 
caniiot  be  taken  as  sufficient  tu  OTerthrow 
the  act.  Babcock  t.  Eckler.  24  N.  T.  628. 
Where  the  fraud  am  to  the  credltora  Is 
participated  In  by  both  parties  thereto,  a 
chattel  DiortKaKe  la  void  la  totu.  Wln- 
Btead  V.  Haliue.  82Kaii.  668,  4  Pac.  Bep. 
994;  Wallach  v.  WyJie,  28  Kan.  138;  Mar- 
boars  V.  Manufacturing  Co.,  32  Kan.  086, 
6  Pac.  Bep.  181;  Hughes  v.  Shull,  ?a  Kan. 
127.  5  Pac.  Rep.  414 ;  Bush  v.  Bnsb,  33  Kan. 
fi67,  6  Pac.  Rep.  794;  MlUer  t.  Krueger.  36 
Kan.  m,  IS  Pac.  Bep.  641. 

4.  Tbe  chattel  mortgage  executed  by 
B.  M.  Hamm  to  the  Harvey  County  Bank 
CD  tbe  30tb  day  of  March  was  not  placed  on 
record  until  tbe  8d  dayofMuy,  and  not 
then  until  after  cnnTersatlonB  bad  by  an 
agent  ut  tbe  attaching  creditors  with  both 
tiamlll  andSi^vey.ln  which  converBatiuna 
tbe  existence  of  tbe  chattel  mortgage  was 
not  disclosed  by  either  of  them,  and  this 
was  done  In  pursoance  of  an  agreement 
made  between  them,  and  this  agreement 
was  made  at  a  time  when  an  agent  of  the 
attaching  creditors  was  there  urging  pay- 
ment or  security  by  B.  M.  Hamill.  The 
fact  that  tbe  chattel  mortgage  waa  not 
recorded  until  the  8d  day  of  May,  and 
that  there  waa  an  agreement  by  Splvey 
and  B.  M.  Hamlll  not  to  dlscloBe  its  exist- 
ence to  other  creditors,  taken  In  connection 
with  all  tbe  other  facts  and  clrcumstancee 
disclosed  by  this  record,  Is  to  be  regard* 
ed  aa  tending  very  etrongly  tu  show  the 
fraudulent  Intent  of  these  parties.  Bank 
T.  Jatfray.  41  Kan.  691. 19  Pac.  Bep.  626. 

5.  The  court  charged  tbe  Jury  In  effect 
that  the  knowledge  of  Spivey  was  the 
knowledge  of  the  bunk,  but  the  jury,  In 
their  sixth  special  finding,  either  did  not 
understand  or  deliberately  evaded  such  in- 
struction. They  And  that  tbe  Harvey 
County  Bank,  through  Its  officers,  did  not 
know  that  B.  M.  UaralJI  bad  purchased 
tbe  goods  by  false  and  fraudulent  menns 
at  the  time  it  took  this  $10,000  mortgage. 
It  was  known  tu  Spivey,  and  he  wau  the 
active  manager  of  the  bank,  and  had  been 
for  some  years  prior  to  this  time.  If  the 
Jury  meant  that  Spiveyhadno  knowledge, 
there  la  not  a  particle  of  evidence  to  sus- 
tain this  finding,  as  we  view  the  factK.  If 
they  overlooked  or  gave  uo  meaning  to 
the  words  as  used  In  the  instructions  of 
the  trial  Judge,  "If  the  bank,  through  its 
officers,  knew,"  and  supposed  that  the 
bank  Itself,  as  distinguished  from  ItB  offi- 
cers, did  not  know,  then  tliey  misapplied 
the  law.  The  other  two  findings,  already 
lai^ly  dlBCUMsed,  are  Inconsistent  with 
and  antagonistic  to  the  general  verdict. 
In  the  fourth  special  finding  the  Jury  evad- 
ed an  answer  to  a  question  of  fact,  and 
gave  a  legal  conclualuu.  Fn  tbe  ninth  and 
tenth  special  fludiuKs  the  evasion  of  the 
Jury  to  a  plain  qaeetlon  of  fact  la  self-evi- 
dent. At  tbe  time  the  verdict  was  re- 
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turned  into  conrt  the  plaintiffs  in  error 
demanded  that  the  Jury  be  required  to  an- 
swer interrogatories  Nob. 4,9,  and  10  mure 
fully  and  speclHcally.  which  demand  was 
refused  by  tbe  court,  and  tbe  Jury  was 
discharged.  We  think  this  was  error.  We 
are  satisfied  that  justice  has  not  been 
done;  that  material  error  was  committed 
in  the  trial :  that  strong  evidences  of  fraud 
and  fraudulent  intent  are  abundant  In  the 
record;  and  hence  recommend  that  thj 
judgment  be  reversedf  and  a  new  trial  or- 
dered. 

Pkr  Curum.  It  la  BO  ordered ;  all  tbe 
JustieeB  concurring. 


(UKwlMS) 

Babcock  etsl.  v.  Fakmebs'  ft  Dbovxbb* 
Bank. 

{Supreme  Court  of  Kan$cu.  Juno  6, 1891,) 
Plba.diko~-Failcrb  to  Replt— Judoubnt. 
Wbere  a  plaintiff  declares  apoo  a  note 
wblob  is  Bet  out  In  tbe  petfUon,  and  the  defend- 
ants answer  that  it  was  given  for  usnrioos  inter- 
est, and  was  void  for  want  of  consideration,  and 
no  reply  was  filed  by  tbe  plaintiff  to  the  answer, 
and  toe  court  overruled  the  motion  of  the  defend- 
ants to  require  the  plaintifl  to  file  a  reply  tosuoh 
answer,  aud  proceeded  to  trial  over  the  objection 
of  the  defendants,  and  instructea  the  Jury  to  re- 
turn a  verdiot  for  the  plaintiff,  held,  that  snob 
verdict,  and  the  Judgment  bawd  tlieraon,  are  er- 
roneous. 
(SyOabua  by  OreeOt  C.) 

CommiBsionerB*  decision.  Error  from 
district  court,  Kingman  connty;  S.  W. 
IiBBLiR,  Judge. 

L.  M.  Conkllag  A  Soa,  for  plalutltb  In 
error.  Ltydecker  Cooper,  tor  defendant 
in  error. 

Gbbgn,  G.  The  Farmers*  ft  Drorers* 
Bank  sued  the  plaintlflB  in  error  In  the  dis- 
trict court  of  Kingman  county  upon  a 
prumlBBory  note  for  $1,776.50.  H.  G.  Bab- 
cock answered,  adnjlttUig  the  execution  of 
the  note,  and  eet  up  the  affirmative  de- 
fense tuat  the  note  was  void  for  want  of 
consideration;  that  he  had  at  difforent 
times  and  in  different  sums  borrowed 
money  from  the  Farmers*  ft  Drovers* 
Bank,  and  had  agreed  to  pay  usurious  In- 
terest for  the  use  of  the  money  so  bor- 
rowed ;  that  the  whole  sum  of  euch  usuii- 
ouB  interest  agreed  to  be  paid  by  him 
amounted  to  the  aum  stated  in  the  note 
sued  on,  and  that  this  note  was  executed 
for  tbe  usurious  Interest  over  and  above 
the  legal  rate  ul  Interest  on  tbe  various 
sums  loaned  to  him.  This  answer  was 
verified,  and  before  tbe  trial  the  district 
court  made  an  order  permitting  tbe  de- 
fendants below  Alexander  and  CuiTer  to 
adopt  tbe  pleading  filed  by  Babcock  as 
their  answer.  No  reply  was  filed  by  the 
plaintiff  below  to  this  answer.  The  de- 
fendants asked  for  Judgment  apon  the 
plendlngs,  which  was  overruled,  and  the 
court  ordered  the  case  tu  be  tried  with- 
out a  reply  to  the  answer,  over  the  objec- 
tion of  tbe  defendants,  A  jury  was  im- 
paneled and  swum,  and  the  plaintiff  in< 
troduced  Its  note  In  evidence,  which  was 
objected  to,  Tbe  defendants  then  offered 
in  evidence  the  rerifled  answer  filed  by 
Babcock,  which  was  objected  to,  and  tbe 
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trial  court  sustained  the  objection.  No 
other  evidence  was  offered.  The  court 
Instructed  the  jury  to  return  a  verdict  for 
the  plaintiff  for  the  amount  due  on  the 
note  sued  on.  A  verdict  waa  returned  for 
the  sum  of  fl  ,932.87,  and  a  Judgment  was 
rendered  for  that  amount  In  favur  of  the 
plaintiff  below.  The  plaintiffs  in  error 
bring  the  case  to  this  court.  It  is  flrat 
claimed  that  the  answer  of  the  defendants 
below  i-ontained  such  material  allega- 
tions of  new  matter  or  afflrraatire  defense 
as  requtred  a  reply  from  the  plaintiff  to 
pat  the  same  In  Issae,  and,  having  fallen] 
to  reply,  it  admitted  the  same  to  be  true, 
and  that  the  defendants*  motion  tor  judg- 
ment on  the  pleadings  should  have  been 
sustained.  The  reply  was  not  waived, 
and  we  think  it  was  error  for  the  trial 
court  to  proceed  without  requiring  a  re- 
ply to  the  new  matter  set  up  in  the  an- 
swer. Section  128  of  the  Clrtl  (.k>de  pro- 
vides that  every  material  allegation  of 
new  matter  in  tbeanswer.not  controvert- 
ed by  the  reply,  shall,  for  the  purposes  of 
the  action,  be  taken  as  true.  The  dn- 
fenue  set  up  was  that  the  entire  considera- 
tion of  the  note  was  usurious,  which.  If 
trne,  was  a  complete  defense  to  the  note 
set  out  in  the  petition.  We  think  n  reply 
was  necewary,  and,  none  hnviug  been 
filed,  we  are  of  the  opinion  that  the  plain- 
tiffs In  error  should  have  bad  Judgment 
upon  the  pleadings.  Scott  v.  Morning,  18 
Kau,  489.  It  is  unnecessary  for  ns  to  no- 
tice the  other  errors.  We  recommend  a 
reversal  of  the  Judgment,  and  that  a  new 
trial  be  granted. 

pRR  CuRiAU.  It  IBHO  Ordered;  all  the 
justices  coQcarrlng. 


(46  Kan.  m) 

De  Wolf  et  ah  v.  Armbtrono. 
(Supreme  Court  of  Kansas.    June  6, 1801.) 
Pkauuoi.ent  Cosvetancrs— Phefbkbsce6. 
The  facts  and  tlio  law  being  the  same  liS  In 
Furniture  Co.  v.  Arnistroug,  (Kan.)  20  Fac  Rop. 
093,  that  case  is  followed. 
{SylUtbM  by  the  Court) 

Error  from  district  court,  Osage  coun- 
ty; R.  B.  Spill-ma.n,  Judge. 

EJlls  Lewin  and  W.  A.  Maduria,  for 
plaintiffs  in  error.  JL,  T.  Wilson,  for  de- 
fendant In  error. 

Johnston,  J.  This  was  an  action  by 
Charles  W.  De  Wolf  &  fon  to  recover  from 
E.M.  Armstrong  the  sum  of  ¥147.01.  They 
obtained  an  order  of  attachment  alleginj> 
that  the  defendant  had  sold,  conveyed, 
and  disposed  of  his  property  with  the  in- 
tent to  cheat  and  defraud  his  creditors, 
and  to  hinder  and  delay  them  In  the  col- 
lection of  their  debts.  After  the  order  of 
attachment  had  been  issued  and  served, 
the  defendant  filed  an  affidavit  alleging 
that  tae  grounds  alleged  for  an  attach- 
ment were  untrue,  and  upon  the  proofs 
offered  at  the  hearing  of  the  motion  the 
attachment  was  discharged.  The  case 
was  submitted  upon  the  sumo  testimony 
fls  was  K'lrnlture  Co.  v.  Armstrong, 
(Kan.)  2fl  Pac.  Kep.  (593.  It  appears  that 
the  debts  which  were  paid  and  secured  by 
the  defendant  were  bona,  title;  and  it  is 


settled  that  a  debtor  in  falling  circum- 
stances may  In  good  faith  prefer  one  cred- 
itor to  another,  and  may  trnnsfer  and 
mortgage  his  property  to  secure  a  fcon» 
ffde  debt,althouKh  such  action  may  result 
In  deprivlngother  ereditorHOf  either  satis- 
faction of  or  security  for  their  claims.  In 
the  case  cited  the  bona  Udos  of  the  debt 
and  the  good  faith  of  the  preference  has 
been  found,  and,  following  the  decision  lu 
the  cited  case,  there  must  be  an  order  and 
Judgment  of  affirmance  in  this.  All  the 
Justiceii  concurring. 


(4Q  Kon.  5Ki 

Dearborn  v.  Vaughan. 

^Supreme  Court  of  Kansas.  June  6,  1891.) 

Attachment  of  Phoperti  of  THmu  Pebsox— 
Release. 

1.  Where  real  estate  attached  in  a  civil  ac- 

uon  as  the  property  of  the  defeodant  doea  not  be- 
long to  him,  and  he  has  no  title,  estate,  or  inter- 
est tbereiu,  such  property  Is  nob  subject  to  the 
payment  ca  the  defendant's  debts. 

2.  Where  land  has  been  levied  npon  under  an 
order  of  attachment  against  a  defendant,  and  such 
defendant  has  no  title,  estate,  or  interest  in  the 
land  attached,  the  district  court  may,  upon  the 
motion  of  the  person  owning  the  same,  and  sufD- 
cient  facta  to  establish  that  fact,  discharge  the 
property  from  the  attacbmenL  Long  T.  Murptor* 
27  Kan.  »75. 

{SyUabus  hy  the  Court.) 

Error  from  district  court,  Harvey  conn- 

ty ;  L.  HouK,  Judge. 

Vhi nines  Spoon^r,  lor  plaintiff  in  error. 
liowmua  &  Uucher.tov  defendant  in  error. 

HoRTON,  C.  J.  On  JanUar7l9,lS86,  John 
Funk  and  James  F.  Funk,  at  Eaymore. 
Mo.,ext'CUted  and  delivered  their  promisso- 
ry note  to  Lucindu  B.  Dearborn  for  $5,500, 
payable  four  years  after  date,  with  8  per 
ceiit.  interest,  payable  semi-annually.  On 
the  M  day  of  June,  188S,  Luclndft  B.  Dear- 
born brought  her  action  against  James 
F.  Funk  in  the  district  court  of  Harvey 
county,  in  this  state,  to  recover  the 
amount  of  the  promissory  note  before  the 
note  became  due.  At  the  same  time,  upon 
her  aftidavit,  she  obtained  an  order  of  at- 
tachment from  tiie  district  judge.  The 
order  of  attachment  was  levied  on  Jane  5, 
1S8S,  upon  section  31. township  22,  range  3, 
In  Harvey  county.  In  May,  18*7.  James 
F.  Funk  was  the  owner  of  a  certain  quar- 
ter section  of  land  in  Cass  county.  Mo. 
On  the  17th  day  of  May,  1SS7,  he  exchanged 
with  Juine.<i  M.  Vauerhan,  the  lather  of  his 
wife,  the  Cass  county  land  for  the  land  at- 
tached. Tne  conveyance  for  the  land  at- 
tncnod  was  executed  and  delivered  to 
Mrs.  Ina  B.  Funk,  the  wife  of  said  James 
F.  Funk.  On  November  lo,  1S87,  Mr.  and 
Mrs.  P'link  conveyed  this  land  to  James 
M.  VauKhun  in  exchange  for  other  prop- 
erty in  Harvey  county.  In  this  state.  Aft- 
er the  land  was  attached,  James  M. 
Yaughan  filed  his  motiou  to  dlscharKC 
tlie  property  from  the  attachment,  upon 
the  gnmnd  that  James  M.  Funk  had  no 
title,  estate,  or  Interest  therein,  and  that 
he(Vauglian)  was  the  owner  of  the  land, 
and  had  tieen  such  owner  for  a  long  time 
prior  to  the  levy  of  the  attachment.  The 
motion  to  discharge  the  land  from  the  at> 
tachmeut  was  sustained.  The  plaintiff  ex- 
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cepted  and  brings  the  caeetiere.  It  clearly 
appears  from  the  evidence  Introduced  up- 
on the  htariog  ol  the  niotiun  to  diachurge 
the  attached  property  that  James  F. 
Funk  bad  no  title,  estate,  or  interrot 
therein  at  the  time  of  the  levy.  There  Is 
nothing  in  the  evidence  sbowinK  or  tend* 
ing  to  show  any  fraud  In  the  conveyance 
from  Jameu  M.  Vaughan  and  wife  to  Mrs. 
Ina  B.  Funic  on  the  17th  day  of  May,  18S7, 
or  in  the  conveyance  from  Mrs.  Tna  B. 
Funk  und  husband  to  Jaines  M.  VauKhao, 
of  the  15th  of  November,  18S7.  The  deed 
to  Mrs.  loa  B.  Funk  on  xtae  17th  of  May, 
1S87,  was  made  to  her  instead  of  her  has- 
band.  because  her  father  donated  to  her 
a  part  of  the  land.  At  that  time,  and  also 
at  the  date  of  the  deed  of  the  15th  of  No- 
vember, 1887.  he  bad  no  knowledge  or  no- 
tice of  any  fraud  or  wrong  Intended  by 
James  F.  Funk.  The  deed  ot  the  15th  nf 
November,  1SS7,  seems  to  liave  been  made 
to  Vaughan  in  good  faith ;  and  that  deed, 
whatever  may  be  said  of  the  deed  of  the 
17th  day  of  May,  1887,  deprived  both 
James  F.  and  Mrs.  Ina  B.  Funk  of  ail  in- 
terest In  the  land  attached.  It  was  ruled 
In  Long  v.  Murphy,  27  Kan.  375,  that 
"  when  land  has  been  levied  upon  under  an 
order  of  attachment  any  person  claiming 
to  be  the  owner  thereof  and  Interested  in 
discharging  the  proiierty  from  the  attach- 
ment may,  although  he  is  not  a  party  to 
the  original  action,  move  the  court  to 
discharge  the  attachment  as  to  the  prop- 
erty so  claimed  by  blm."  Of  course  If,  as 
appeared  npon  the  hearing  of  the  motion, 
James  F.  Funk  had  no  title,  estate,  or  in- 
terest In  the  land  attached,  the  land  could 
not  be  subjected  to  his  debts.  Therefore 
Lucindu  B.  Dearborn  has  no  grounds  of 
complaint  against  the  discharge  of  the 
attached  property.  The  order  and  judg- 
ment of  the  district  court,  being  sustained 
by  oral  evidence,  murt  be  upheld.  Ur- 
qnhart  v.  Smith,  fi  Kan.  447;  Wilson  r. 
I«1ghtbody,  29  Kan.  446.  Judgment  for  an 
affirmance  will  be  rendered.  All  the  Jus- 
tices concurring. 


(46  Kon.  368) 

Chiraoo,  K.  &  W.  R.  Co.  V.  Dbakb. 

(Supreme  Court  of  Kansas.   June  6,  1801.) 

Emisest  DoMAis— Compensatiox— Evidbnce, 

In  an  action  to  determine  the  value  of  cer- 
taiu  town  lots  condemned  for  the  right  of  way  of 
a  railroad,  the  opiniuna  of  witnessca,  as  to 
the  value  of  the  lots  at  the  time  they  wore  con- 
demned, will  not  be  deemed  conclusive,  but  the 
Jory  may  consider  such  opinions  in  connection 
witti  ail  the  other  testimony  in  the  case,  and 
then,  for  itself,  determino  from  all  the  testimony 
the  value  of  such  lots. 

(SyUabmhy  Oreen,  c.) 

Commissi  oners*  decision.  Error  from 
district  court.  Bourbon  cuunt.v ;  0.  O. 
Fbk.nch,  Judge. 

Geo.  U.  Peck,  A.  A.  Hurfl,  anu  Robt. 
DunlHp,\oT  piuintiff  in  error.  A.  A.  Harris 
and  Heary  E,  Harris,  for  defendant  in  er- 
ror. 

Green,  C.  The  plaintiff  In  error  con- 
demned three  lots  In  block  8  ot  Carroll's 
plaza,  in  the  city  ol  Ft.  Scott,  in  Bour- 


bon county,  lor  railroad  purposes.  All 
the  lots  were  appropriated,  and  the  com- 
missioners awarded  as  compensation  for 
them  9240.  The  defendant  In  emjr  ap- 
pealed Irum  the  award.  The  case  was 
tried  in  the  dlstiict  court,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  owner  of 
the  lots  fur  the  sura  of  *S81.93.  A  motion 
for  a  new  trial  wns  overruled,  and  Judg- 
ment was  entered  in  accordance  with  tlio 
verdict.  The  plaintiff  in  error  contends 
that  tbo  Jury  disregarded  the  evidence  In 
arriving  at  their  verdict,  and  that  it  Is 
contrary  to  and  unsapported  by  the  evi- 
dence. Six  witnepses  testilled  for  the 
piaintlEf,  upon  the  trial  in  the  district 
court,  that  the  lots  were  worth  J1,IS00. 
Five  witnesses.  In  behalf  of  tlte  def«>ndant 
below,  fixed  the  value  of  the  lots  at  from 
f 240  to  f 876.  There  was  no  evidence  from 
any  witness  fixing  theyalueof  the  prop- 
erty at  the  amount  returned  by  the  Jury. 
The  defendant  below  requested  the  court 
to  permit  the  Jury  to  view  the  premises, 
but  this  request  wasdenied.  It  is  claimed 
that  the  verdict  is  neither  in  accord  with 
the  plalntllY's  nor  defendant's  witnesses, 
and  hence  Is  unsupported  by  any  evi- 
dence. It  was  the  particular  province  of 
the  Jury  to  determine  the  value  of  the  lots. 
Their  value  wns  purely  a  question  of  fact, 
to  be  determined  from  all  of  the  evidence 
before  them.  They  had  the  testimony  of 
thA  witnesses,  upon  the  pnrt  of  the  plain- 
tlffand  defendant,  giving  their  opinions  as 
to  the  value  ol  these  lots.  There  was  evi- 
dence, too.  of  the  location  and  condition 
of  the  lots,  as  well  as  the  purposes  for 
which  they  might  be  utilized.  The  testi- 
mony as  to  the  value  of  the  property  con- 
demned was  opinion  evidence.  The  wlt- 
nesRes  gave  their  best  Judgment  as  to  the 
value  of  the  lots,  and  tills  evidence  de- 
pended upon  a  knowledge  ol  the  value  of 
real  estate  at  the  time  the  property  was 
taken.  Now,  au  opinion  as  to  the  Talun 
of  a  piece  of  property  Is  not,  strictly  speak- 
ing, a  lact,  but  Is  received  In  evidence  upon 
the  same  principle  as  that  on  which  the 
opinions  of  experts  are  admitted.  In  a 
well-considered  case,  decided  by  the  su- 
preme court  of  the  United  States,  Mr.  Jns- 
tlce  Friii-D  observed:  "The  evidence  of  ex- 
perts as  to  the  value  of  professional  serv- 
ices does  not  differ,  in  principle,  from  soch 
evidence  as  to  the  value  of  labor  In  other 
departments  of  business,  or  as  to  the  value 
of  property.  So  far  from  laying  aside 
their  own  genernl  knowledge  niid  ideas, 
the  Jury  should  bnve  applied  that  knowl- 
edge and  those  Ideas  to  the  matters  ol 
fact  In  evidence  in  determining  the  weight 
to  be  given  to  the  opinions  expressed,  and 
it  was  only  in  that  way  that  they  could 
arrive  at  a  just  conclusion.  While  they 
cannot  act  in  any  case  upon  particular 
facts  material  to  its  disposition  resting  in 
tlieir  private  kntiwledge,  but  should  be 
governed  by  the  evidence  adduced,  they 
may,  and  to  act  intelligently  they  must, 
judge  ol  the  weight  and  lorce  of  that  evi- 
dence by  their  own  general  knowledge  of 
the  subject  of  inquiry."  Head  v.  Har- 
grave.lU.^  U.S. 45.  The  same  court  quotes 
approvingly  the  case  of  Anthony  v.  Stin- 
sun,  4  Kan.  211.  where  this  conrt  said  that 
the  Jury  were  not  to  be  instructed  as  to 
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what  part  of  the  teatlmoDy  before  them 
should  control  their  verdk-t;  that,  in  or- 
der to  control  it,  the  Cestlutony  of  experts 
shuuld  be  of  such  a  character  aa  to  out- 
weigh, by  ItH  Intrinsic  force  and  probabili- 
ty, all  conflicting  testimony;  and  that 
they  could  not  be  required  to  accept,  as  a 
matter  ol  law,  the  cunclosions  of  the  wit- 
nesses Instead  of  their  own.  In  a  recent 
case  this  conrt  has  said  that  a  court  ur 
Jury  trylufc  the  question  of  the  value  of  le- 
gnl  services  Is  not  buuiid  to  accept  as  con- 
clusive the  opinions  given  by  attorneys 
respecting  the  value  of  certnln  services; 
that  such  opinions  are  only  to  be  consid- 
ered In  connection  with  other  testlniony 
in  the  ease,  in  the  liffht  ot  which  and  of  Its 
own  general  knowledge  the  court  or  jury 
should,  for  Itself,  determine  the  value. 
Bentley  v.  Brown,  37  Kan.  14, 14  Pac.  Rep. 
4;i5.  In  Patterson  v.  Boston,  20  Pick.  166, 
the  question  was  as  to  the  damages  to  be 
awarded  to  the  plaintlR  for  his  property 
taken  to  widen  a  street  in  Boston.  The 
trial  court  Instracted  the  Jury  that.  In  estl- 
uiatlng  the  nmuuntof  the  damages,  If  any 
of  them  knew,  of  his  own  knowledge,  any 
material  fact  that  bore  upon  the  Issue,  he 
ought  to  disclose  it,  and  be  sworn,  and 
communicate  it  to  his  fellows  in  open 
court,  in  the  presence  of  the  parties;  but 
that,  In  making  up  their  verdict,  they 
might  rightfully  be  influenced  hy  their 
general  knowledge  on  such  subject,  as  welt 
as  by  the  testimony  and  opinions  ut  wit- 
nesses. The  case  being  taken  to  the  su- 
preme court  of  the  stute,  It  was  held  thtit 
the  diri'ctlons  weie  nut  open  to  exception. 
Said  Chief  Justice  Shaw,  speaking  for  the 
court:  "Juries  would  be  very  little  fit  for 
tlia  high  and  responsible  offlce  to  which 
they  are  called,  especially  to  make  an  ap- 
praisement, if  they  might  nut  avsil  them- 
selves of  those  powerH  ot  their  minds 
when  they  are  most  necessary  to  the  per- 
formance ut  their  duties. "  In  Murdock  v. 
Sumner.  '22  Pick.  138,  the  same  court, 
speaking  through  the  same  distinguished 
judge,  aatd  that  "the  Jury  very  properly 
exercise  their  own  Judgment,  and  apply 
their  own  knowle<1ge  and  experience.  In 
regard  to  the  general  subject  of  inquiry." 
In  that  ease  a  witness  hml  testified  as  to 
the  quality,  condition,  and  cost  of  certain 
goods,  and  giving  his  opinion  as  to  their 
worth;  and  the  court  said  that  "the  Jury 
were  not  bound  by  the  opinion  ot  the  wit- 
ness. They  might  have  taken  the  facts 
testified  by  him  as  to  the  cost,  quality, 
and  condition  of  the  goods,  und  cunie  to 
a  different  opinion  us  to  their  value." 
Lawson,  Exp.  Ev.  fi8.  The  Jury  is  to  de- 
cide what  weight.  If  any,  shall  be  given  to 
the  opinions  or  evidenre  of  an  expert,  or 
to  the  opinion  ol  a  non-professional  wit- 
ness. Tiiey  are  not  bound  by  such  evi- 
dence, and  mav  exercise  their  own  experi- 
enup  In  deciding  the  question  touching 
which  the  opinions  were  given.  7  Aiuer. 
&  Eng.  Enc.  Law,  51(1:  Kiiilroiul  ('o.  v. 
TI'Ul.  32  Kan.  25o.  4  Piic.  Rep.  852;  Davis 
v.  t^tRte,  3.5  Ind.  4SHi   Ruse  v.  .Spies  44  Mo. 

20.  'We  recommend  an  affirmance  of  the 

judgment. 

Per  Cdbiau  It  Is  SO  ordered;  all  the 
justices  concurring. 


(I^an. 

(«Kaa.Ml) 

Ott  et  a3.  t.  Doae  et  al. 

(Supreme  Court  of  Kansas.  June  6, 189L) 
FOBBCLOSUBS  ov  Chattbl  Hobtoaob. 
Id  an  action  to  fcrrecloee  a  chattel  morb 
gage,  in  which  many  other  llenholders  are  made 
parties  and  01e  answera  in  the  nature  of  cross- 
petitions,  and  distinct  issues  are  made  between 
the  plaintiffs  and  otlier  mortgagees,  and  between 
other  mortgagees  as  to  the  priority  of  the  liens 
of  their  respective  mortgages.  It  Is  error  for  the 
trial  court  to  sustain  a  demurrer  to  the  evidence 
of  the  plaintiffs,  oa  behalf  of  certain  mortgaeeea, 
and  dismiss  the  action  as  to  them,  and  deprive 
other  parties  from  having  IsaQes  between  them 
and  those  who  filed  the  demurrer  heard  and  de- 
termined, 
{Syllabus  by  StmjMon,  (7.) 

Cominissiouera'  deci^on.  Error  from 
district  court,  Kearney  county;  A.  J.  Ab- 
bott, .ludge. 

Culbnun  Garwood  and  D.  H.  Ettlen, 
for  plaintiffs  in  error.  Morgan,  La  wrauce 
dt  Mason,  tor  defendants  in  error. 

8iui>B(>N,  C.  Ott  &  Tttwkabury  com- 
menced this  action  against  J.  H.  Allen.  A. 
P.  Allen,  D.  P.  Doak,  A.  T.  Irvln,  the  Ken- 
dall  Exchange  Bank,  Kirtland  &  Flash, 
the  Bank  ot  Hartlaod.  theHamllton  Land 
Company,  G.  W.  Williams.  W.  C.  Hasler, 
as  assignee  of  0.  W.  Williams,  Aaroo  S. 
Drake,  R.  B.  Oark,  IS.  F.  Cooley,  and 
J  a  mes  L.  Lombard.  Their  petition  a  lleged 
that  on  the  2Sth  day  of  July,  1887,  the  Al- 
iens executed  their  note  to  them  tor  $2,000, 
I)ayal>le  at  the  Central  National  Banic  uf 
Topeka  on  November  1.  1887.  That  on 
the  1st  of  August,  1887,  the  Aliens  execut- 
ed fonr  promissory  notes  to  the  Topeka 
Investment  &  Jjoan  Company  for  the  fol- 
lowing sums;  One  tor  f  148.  one  for  9200. 
one  for  9220.  and  one  for  $240.  payable  at 
various  times.  That  the  paymentot  tbeee 
notes  were  guarantied  by  the  said  Ott  & 
Tewksbury,  and  that  they  were  compelled 
to  pay  them  when  the  same  became  due 
and  payable.  That  to  secure  the  payment 
of  the  flrst  sum  mentioned  the  Aliens  exe- 
cuted a  chattel  mortgagetoOtt  &  Tewks- 
bury  on  certain  ranch  cattle  descritied 
therf^D.  This  chattel  mortgage  was  filed 
for  record  In  Hamilton  county  on  the  30th 
day  of  July,  1S87,  at  9  o'clock  A.  M.  It  is 
alleged  that  the  present  county  of  Kear- 
ney WHS  then  a  part  of  Hamilton  county, 
and  that  the  mortgaged  property  was  sit- 
uated in  what  is  now  Kearney  county. 
It  is  alleged  that  the  defendants  herein 
named  are  (.'laimlugUens  on  the  mortgaged 
property  adverse  to  the  claiuis  of  the 
plaintiffs  Ott  &  Tewksbury,  to  the  aggre- 
gate sniount  of  92:>,200,  but  that  all  of 
said  \iens  are  subsequent  and  inferior  to 
that  of  Ott  &  Tewksbury.  That  tho  Allen 
brothers  are  iDsulvent,  and  are  now  non- 
residents of  the  state.  They  aver  that  the 
defendants  Doak  and  Irvln  pretend  to  bold 
mortgoges  on  380  head  of  cattle,  400  tons 
ot  hay,  and  a  large  amountof  other  prop- 
erty owned  bj*  the  Aliens,  and  were  at- 
tempting to  sell  and  dispose  ot  said  prop- 
erty at  one-fourth  of  its  actual  value,  and 
that  a  large  amount  ot  said  property  was 
embraced  in  their  mortgage.  They  pray 
Judgment  against  the  Aliens.  Ask  that 
their  chattel  mortgage  heforeclosed;  that 
they  may  be  adjudjced  to  have  the  first 
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Hen ;  tbat  tbo  defendants  be  reqnlred  to 
pieadaDdset  fortb  tbelr  respective  llena 
to  or  intereBt  IneaidmortKaged  property, 
and  for  otber  relief.  The  Ilamlltun  Laud 
CompaQy  filed  its  aDswer  byway  of  cross- 
petitiou,  claiming  that  John  H.  Allen  ex- 
ecuted his  note  ta  said  company  on  tbelst 
day  of  Kovember,  1880,  for  $7,482.03,  with 
Interest  at  8  per  cent,  per  annum;  and 
tbat  John  H.  Allen  execute  a  chattel 
mortxage  on  315  head  of  cattle  to  secure 
tfaesame.  Said  chattel  mortKQRe  was  filed 
for  record  in  Hamilton  county  on  the  6th 
day  of  January,  A.  D.  1K87>  at  6  o'clock 
p.  M.,and  was  renewed  on  the  12tb  day  of 
Movember,  1887.  And  for  a  second  cause 
of  action  the  land  company  avers  tbat  on 
tbe  2d  day  of  May,  1S87,  the  Aliens  execnt- 
ed  a  noto  to  James  L.  Lombard  for  fS.OOO. 
with  Interest  at  10  per  cent.  That  on  the 
15tb  day  of  April,  1888.  this  note  was  suld 
and  transferred  to  the  Hamilton  Land 
Company.  Same  as  to  a  note  for  $1,350. 
Same  aa  to  a  note  for  $273.30.  Tbat  all 
of  said  notes  were  secured  by  a  chattel 
mortKage  executed  by  the  Aliens  on  all 
this  stock  of  cattle,  estimated  at  1,200 
head,  located  on  their  ranch  in  Kearney 
county,  Kan.  That  said  ehattol  mort- 
gagee was  filed  for  record  on  the  14tb  day 
of  November,  1887,  at  6  o'clock  a.  m..  Id 
Hamilton  county.  P.  P.  Doak  filed  bis 
answer,  averring  that  on  tbe  2d  day  of 
September*  1887,  the  Aliens  executed  and 
delivered  to  him  a  chattel  mortgage  on  6 
bead  nf  work  mules.  80  head  of  ranch  cat- 
tle, branded  "  1.  D., "  35  head  of  8  and  4  year 
old  steers,  branded  **H.  L.,"all  being  at 
the  time  on  the  Allen  ranch,  six  miles 
from  Kendall;  that  said  chattel  mortgage 
wan  filed  for  record  In  Hamilton  county 
on  the  8th  day  of  May.  1888;  that  default 
was  made  on  said  chattel  mortprage,  and 
he  took  poBsesston  of  tbe  property  therein 
described,  and  sold  the  same  at  public  au- 
tlou  on  the  20th  day  of  April.  1888,  and 
bought  them  In  to  satisfy  hie  debt,  and  Is 
now  the  soleowner  of  tbe  same.  A.  T.  Ir- 
Tin  files  an  answer,  claiming  that  on  the 
7tb  day  of  February,  1887.  tbe  Aliens  exe- 
cuted and  delivered  to  bim  a  certain  chat- 
tel mortgage,  and  that  on  the  14th  day  of 
April,  ^S^^,  the  Aliens  executed  and  deliv- 
ered to  him  a  second  chnttel  mortgnge  on 
certain  property  described  In  said  mort* 
gages.  That  thecondltlons  of  theseroort- 
gagcs  were  not  complied  with,  and  he 
took  possenslon  of  the  mortgoged  proper- 
ty, and  sold  tbe  same  at  public  auction 
on  the  20th  day  of  April,  1888,  to  satisfy 
hia  debt.  Doak  and  Irvln  filed  a  Joint  an- 
swer to  the  cross-petltioo  of  theHamllton 
Land  Company,  in  which  It  Is  alleged  that 
vn  the  24th  day  of  December.  1887,  the  Al- 
iens executed  and  delivered  to  them  two 
certain  chattel  mortgages  npon  property 
described  therein:  that  sold  mortgages 
were  recorded  In  Hamilton  county  on  the 
>8th  day  of  January,  1S8S;  thatthecondl 
tions  of  said  mortgages  were  not  com- 
'Plied  with,  and  that  they  took  possession 
•of  the  mortgaged  property  and  sold  tbe 
■name  at  public  auction  on  tbe  20th  day  of 
April,  lass,  to  satisfy  their  debt.  Some 
othei  of  the  defendants  filed  answers,  and 
Ott  &  Ten-ksbury  and  the  Hamilton  Land 
Company  filed  replies  to  the  answers  of  D. 
T.26P.no.l6— 66 


P.  Doak.  A.  T.  Irvin,  and  Doak  and  Irvln. 
In  this  state  of  tbe  pleadings  this  cause 
came  on  for  trial  In  the  district  court  of 
Kearney  county  at  the  October  term, 1888. 
Ott  &  Tewkabury,  to  maintain  the  issuee 
on  their  part.  Introduced  S.  S.  Ott  as  a 
witness,  who  testified  as  to  his  partner- 
ship  with  Tewksbury,  and  as  to  the 
amount  of  the  indebtedness  of  the  Aliens 
to  bis  firm,  bow  it  accrued,  and  how  it 
was  secured.   The  notn  of  the  Aliens  to 
Ott  &  Tewksbury  and  the  chattel  mort- 
gage securing  It,  were  tben  read.  Also 
the  notes  of  the  Aliens  to  the  Topeka  In- 
vestment &  Loan  Company,  and  their  as- 
signment to  Ott  &  Tewksbury,  were  read 
In  evidence.  Then  J.  C.  I^ester,  the  man- 
ager of  the  Hamilton  Land  Company,  tes- 
tified as  to  tbe  Indebtedness  of  the  Aliens 
to  tbe  company  and  to  Lombard,  that 
was  transferred  to  the  company.  The 
chattel  mortgage  given  by  the  Aliens  to 
Lombard  was  read  in  evidence.  Thecbat- 
tel  mortgage  given  by  J.  H.  Allen  to  Lom- 
bard was  reod  In  evidence.   A.  E.  Guy 
tben  testified  that,  as  receiver  in  this  case, 
be  took  possession  of  all  of  the  property 
of  the  Aliens  that  be  conid  find  in  the- 
county,  but  states  two  different  dates  at 
which  this  was  done, — on  the  20tb  day  of 
April,  ana  tbe  14th  day  of  May,  1888.  A 
part  of  the  property  he  took  possession  of 
was  tonnd  In  thepossession  and  nnder  the 
control  of  D.  P.  Doak  and  A.  T.  Irvln. 
amoantlngtn  2S5  head.  I^sterwas  again 
called  to  the  witness  s^'and,  and  identified 
certain  cattle  that  he  saw  in  Doak's  pos- 
seRsion  at  the  Bear  Creek  ranch  on  the 
18th  day  of  April,  1888,  aa  being  covered 
by  the  mortgage  to  the  Hamilton  Land 
Company,  and  the  mortgoge  to  Ott  & 
Tewksbury,  but  stated  that  there  were 
other  cattle  held  by  other  parties  on  the 
ranch.   Ott  &  Tewkabury  having  rested, 
the  defendants.  Irvln  and  Duak,  the  Ken- 
dall Exchange  Bank,  and  Thomas  Doak. 
filed  a  demurrer  to  tbelr  evidence  for  tin 
reason  That  it  falls  to  show  facts  sufficieui 
to  constitute  a  eauseot  action.  Tbecouri 
sQstained  this  demorrer,  and  entered  the 
following  Judgment:  "Wherefore  It  la  b.v 
the  court  considered,  ordei-ed,  and  ad 
Judged  that    the    defendants,  Thomas 
Doak,  tbe  Kendall  Exchange  Bank,  D.  P. 
Doak.  and  A.  T.  Irvln,  bo  discharged  with- 
oat  day,  and  that  this  cause  be  dismlH^cd 
aa  to  them,  sucb  dismissal  being  a  finot 
Judgment  in  sucb  cause,  and  the  said  dc 
fendants  recover  their  costs,  taxed  at 

 dollars."  The  ruling  of  tbe  tvla! 

court  in  sustaining  this  demurrer  and  dls- 
mlKsing  D.  P.  Doak.  A,  T.  Irvln.  the  Ken- 
dall Exchange  Bank,  and  Thomas  Doak 
are  assigned  here  as  errors.  Ott&  Tewks- 
bury, the  Hamilton  Land  Company,  and 
M.  F.  Cooley  are  the  parties  complaining 
here.  There  Is  a  strange  admixture  of  In- 
terests represented  by  the  plaintiffs  In  er- 
ror, and  in  some  respects  the  interests  of 
the  oeveral  plaintiffs  in  error  are  adverse 
to  each  other;  but.  as  there  has  l)een  no 
objection  made  in  this  eoDrt,  we  will  not 
complain.  Tbe  record  gives  no  reason  for 
the  ruling  of  the  trial  court.  There  seems 
to  be  a  belief  on  the  part  of  tbe  counsel  loi 
the  defendants  In  error  that  the  reason 
was  that,  there  bring  no  legal  reeord  ol 
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the  rarl'^as  chattel  mortgages,  and  no 
proof  that  Doak.  Irvln,  the  Kendall  Ex- 
change Bank,  or  Thomas  Dnak  had  no- 
tice or  knowledgeof  the  other  murtgtigen, 
and  thii  evidence  of  the  pluiiitl^K  Hhowing 
that  before  thetinie  of  the  connnencement 
of  the  action  Doak  and  Irvin  were  In  pos- 
ficHHion,  the  iVHult  li^ully  followed  that 
thejr  must  prevail.  In  other  words,  it  U 
contended  that  in  order  to  make  a  prlmn 
funic  case  lor  themselves,  Ott  &  Tewka- 
burymuBt  show  that  their  mortgage  was 
recorded  according  to  law.  The  due  exe- 
cution of  all  the  ncites  iind  mortgugcB  is 
admitted  by  the  pleadings.  The  murt- 
ffage  of  Ott  &  Tewksbury  was  recorded  In 
Hamilton  county  on  the  30tb  ol  Jnly.l8S7. 
The  Hamilton  Land  Company's  mortgage 
was  recorded  In  Hamilton  county  on  the 
Bthdayof  January. 1887, and  was  renewed 
on  the  12th  day  of  November,  1887.  The 
Lombard  mortgHge,  ti-ansferred  to  the 
Hamilton  Land  Company,  was  recorded 
In  Hamilton  eounty  on  the  14tta  day  of 
November,  1S87,  at  9  o'clock  a.  h.  The 
mortgage  of  A.  T.  Irvin  waa  recorded  in 
Hamilton  county  on  the  7th  day  of  Feb- 
ruary, 1SS7,  and  renewed  on  the  4th  day 
of  January,  1888.  The  Doak  and  Irvin 
mortgages  were  filed  for  record  In  Hamil- 
ton county,  January  6,  1SS8.  The  M.  F. 
Cooley  mortgage  was  recorded  in  Hamil- 
ton county  on  the  11th  day  of  July,  1887. 
and  renewed  March  24, 1^.  If  the  date 
of  the  record  Ih  to  govern,  the  Hamilton 
Land  Company's  mortgage  of  Jnnnary  6, 
1887,  is  first,  and  Irvin  is  second,  and  Ott 
&  Tewksbury  third ;  all  this  upon  the  the- 
ory that  there  were  proper  renewals  of 
the  various  chattel  mortgages  before  the 
commencement  of  this  action.  It  the  re- 
cording of  these  various  mortgages  in 
Hamilton  county  were  not  in  accordance 
with  law,  the  party  who  firwt  obtnined 
possession  of  the  mortgaged  property 
without  knowledge  of  the  other  incum- 
brances would  probably  have  a  great  ad- 
vantage. Kearney  county  was  created 
by  an  act  of  the  legislature  that  went  into 
eUect  on  the  23d  day  of  March,  1887,  a  part 
of  It  being  taken  from  Hamilton  county, 
which  was  created  by  an  act  of  the  legis- 
lature years  before,  but  Hamilton  county 
was  not  organized  until  18S6.  When 
Kearney  county  was  organized  the  record 
does  not  disclose.  Neither  are  we  certain 
from  the  recitations  of  this  record  where 
all  this  chattel  property  was  located  at 
the  time  these  mortgages  were  executed 
and  recorded.  Hence  we  are  not  in  pos- 
aeflslon  of  all  the  facts  necessary  to  paws 
Intelligently  upon  these  various  questions. 
Wedotliink  that  tiiere  were  issues  made 
by  the  pleadings  as  between  the  Hamilton 
Land  Company  and  M.  F.  Cooley  and 
these  defendants,  they  had  n  right  to  have 
determined;  that  Ott  &  Tewksbury  had 
the  right  to  have  all  the  liens  on  this 
property  adjusted,  and  this  could  not  be 
done  without  these  defendants  in  error 
were  still  parties  to  the  record.  It  would 
seem  from  a  mere  Inspection  of  the  record 
that  these  various  chattel  mortgages  to 
tbecon  tending  parties  all  covered,  moreor 
less,  the  same  property,  bnt  the  Identlflca- 
tjon  was  not  made  clear  by  evidence  on 
the  trial,  and  yet  there  was  some  evidence 


of  it.  We  are  not  called  upon  to  n&ki« 
tbatldentlAcatlon  by  a  comparison  of  the 
descriptions  of  the  chattels  from  the  face 
of  the  mortgages.  For  these  and  various 
other  reasotiK  we  conclude  that  the  ruling 
on  the  demurrer  and  the  juflgmeut  of  dis- 
missal are  erroneous,  and  that  instice  c;iii 
better  be  subserved  by  a  new  trial,  when 
all  the  facts  on  all  sides  can  be  iiresented 
by  the  parties  to  this  nctlnn,  and  »U  their 
rights  Intelligeutly  determined.  We  rec- 
ommend a  reversal  ol  tho  Jndifment  of 
the  district  court  of  Kearney  county,  and 
that  a  new  trial  be  graned. 

Per  Ooriah.  It  Is  so  ordered ;  all  the 
Justices  concurring. 


(46  Kan.  804) 

Columbia  Laxd  &  Cattle  Co.  t.  Dalt. 
Same  t  Mukkins. 
(Supreme  Court  ofKdnms.   June  6, 1891.) 
Rbvxbsai,  oh  Appeal     Autboritt  of  Special 
Partker. 

1.  Wherethe  ]ad([nieiit  rendered  bya  distriet 
court  is  not  sapport^  -by  the  pleadiugs  filed  in 
the  case,  aud  is  contrary  to  the  statutes  of  th« 
state,  the  Judgment,  upon  proceedings  in  error, 
will  be  reversed,  and  no  motion  tor  h  new  trial 
or  exception  to  the  judgment  is  necessary  to 
bring  the  case  to  the  supreme  court  for  review, 

3.  A  special  partner,  under  the  provisions  of 
paragraph  3993,  Gen.  St.  1889,  has  no  authority  to 
transact  any  business  on  accoont  of  the  partner* 
ship,  nor  to  make  the  partoersbip  liable  ftv  his 
contracts  as  such  special  partner  only. 
(Syllabus  by  the  Court. ) 

Error  from  district  court,  Ellis  county; 
S.  J.  OsBOHN,  Judge. 

./.  a.  Waters,  for  plaintiff  In  error. 
ReerlerA  Keetler,  Roht.  £>i/D/ap,and  Curtis 
&  SuiTordt  for  defendants  In  error. 

HoKTO.v.  C.  J.  Tlie  same  qnestlons  are 
presented  in  both  cases,  and  therefore  we 
consider  them  together.  The  Columbia 
Land  &  Cattle  Company  is  a  corporation 
organized  under  the  iaw^  ol  Colorado.  In 
the  first  case  Thomas  Daly  brought  his 
action  against  that  corporation  to  re- 
cover the  value  of  certain  goods,  wares, 
and  merchandlsealleged  to  have  been  pur- 
chased by  D.  B.  Powers,  as  a  "special 
partner"  of  tlie  corporation,  and  also  for 
the  amount  of  certain  sight  drafts  made 
by  D.  B.  Powpre  upon  H.  S.  Hulley,  the 
general  manoger  of  the  corporation.  The 
total  amount  of  these  claims  Is  $529.70. 
In  the  second  case  Joseph  Murklna  brought 
his  action  against  the  corimrntlon  and  1>. 
B.  Powers,  the  "special  partner,"  to  re- 
cover #224  50  for  use  of  a  pasture.  The  cor- 
poration in  both  cases  filed  verified  an- 
swers containing  general  denials,  and  also 
denials  that  D.  B.  Powers  was  a  "special 
partner"  or  any  other  partner  of  the  cor- 
poration. There  was  no  further  appear- 
ance on  the  part  of  the  corporation,  and 
Judgment  was  rendered  against  It  for  the 
several  amounts  claimed.  The  case  is 
brought  here  by  the  corporation  upon  the 
ground  that,  under  the  pleadings,  the 
plaintiffs  below  were  not  entitled  to  re- 
cover. Both  of  the  petitions,  as  amended, 
allege  that  D.  B.  Powers  Is  a  "epeclal 
partner"  of  the  corporation,  and  as  such 
partner  made  the  corporation  liable  for 
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the  amonnt  ined  for.  A  pleading  to  al- 
ways couetnied  moststrongly  against  the 
pleader,  and  tlie  alleKatioa  )o  the  amend- 
ed petlUoDB  concerning  D.  B.  Powers,  as 
a  "special  partner."  under  tliP  provielona 
of  paragrapii  tien.  St.  1889,  renders 

tbe  petitions  fatally  defective:  "A,  special 
partner  may,  from  time  to  time,  examine 
Into  the  state  and  progrras  of  the  partner- 
ship conoenu.  and  may  advise  as  to  their 
mauagement;  but  he  shall  not  transact 
any  business  on  account  of  the  partner- 
ship, nor  be  employed  for  that  purpose  as 
agent,  attorney,  or  otherwise.  If  he  shall 
Interfere,  contrary  to  these  pravlslons, 
be  shall  be  deemed  a  general  partner." 
Gen.  St.  1868,  c.  74,  S  10-  Tbe  corpora- 
tion eonid  not  be  made  liable  apon  tbe 
contract  or  purchase  of  D.  B.  Powers  as  a 
"special  partner."  He  had  no  authority, 
under  the  allegations  of  the  amended  peti- 
tions and  tbe  statutes,  to  bind  tbe  corpo- 
ration or  partnership;  therefore, upon  the 
amended  petitions,  the  plalntlDs  below 
were  not  entitled  to  recover.  Again,  the 
amended  petitions  allied  a  special  part- 
nership with  Powers,  ander  a  written  con- 
tract set  Qp  in  the  petitions.  The  answer 
Llleged  underoath  that  there  was  no  part- 
nership of  any  kind,  and  that  the  plain- 
tiffs below  well  knew  that  there  was  none 
when  they  dealt  with  Powers,  and  that 
he  was  acting  solely  upon  his  own  respon- 
sibility. There  were  no  repllea  filed,  and 
the  corporation  did  not  waive  anything 
by  appearing  at  the  trial.  In  support  of 
tbe  judgments,  it  is  said  that  no  motion 
tor  a  new  trial  was  made,  and  no  excep- 
tions  talcen.  Therefore  it  is  contended 
that  this  court  has  no  errors  before  It  to 
review  or  reverse.  This  Is  not  correct. 
Where  a  Judgment  la  not  supported  by  the 
Iiluadlngs,  the  error  Is  manifest  In  the  reo* 
ui'd,  and  can  be  reversed  without  any  mo- 
tion for  a  new  trial,  and  without  excep- 
tions being  talcen  to  the  erroneous  Judg- 
ment. It  was  sold  in  Brown  v.  Tuppeny, 
24  Kan.  29.  that,  "  where  tbe  error  of  the 
court  to  apparent  In  tbe  record,  no  excep- 
tion Is  necessary  to  bring  the  case  to  the 
supreme  court  for  review."  See,  also, 
Koehler  v.  Ball, 2  Kan.  160;  Dexter  v.  Coch- 
ran, 17  Kan.  447.  The  Judgments  will  be 
i-eversed.  and  the  cansea  remanded.  All 
theJuHticee  concurring. 


(«  Kan.  S20) 

CiTT  OP  Stuaoubb     Rbed  &t  of. 
(Supreme  Court  of  KansoM.  Joae  S,  1891.) 
Bali  or  Bonds  for  Citt— Compsnbatiom— Ds- 

KUaRSB  TO  BVIDSKOB, 

1.  Where  fands  derived  from  the  sale  of  bonds 
of  a  city  of  the  third  class  are  received  either  by 
the  city  treasurer  or  other  person  actioK  in  be- 
balf  of  the  city,  the  entire  amount,  should,  on  de- 
mand, be  paid  mto  the  city  treasury.  Buoh  per- 
sons cannot  &x  thuir  own  compensation  for  serv- 
ices in  respect  to  suoh  funds,  or  withhold  a  part 
of  the  proceeds  as  compensation  for  their  serv- 
ices; but  any  sach  claim  must  be  presented  to  the 
city  council  in  writing,  and  allowed  in  the  man- 
ner prescribed  by  statute. 

S.  A  demurrer  to  the  evidence  admits  not 
only  the  tmth  ot  the  fiicts  directly  proven  by  the 
plaintiff,  hot  also  all  that  may  fairly  be  Inferred 
from  those  facts;  and  in  the  present  case  the 
plaintiff's  testimony  Is  deemed  aufOcient  to  show 


a  UabUity  agalut  the  defendants,  and  to  redst 
their  demurrer. 
(SyUabiu  by  iht  Court.) 

Error  from  district  court,  Hamilton 
county;  A.  J.  Abbott,  Judge. 

A.  A.  Howard aad  Geo.  Getty,  for  plaln- 
tlff  In  error.  S.  ii.  Tucker,  for  defendants 
In  error. 

JoHNffroir,  J.  Tbe  city  of  Syracnse 
brought  an  action  against  W.  F.  Reed  ft 
(-0.  to  recover  9218.79.  It  was  alleged 
that  the  defendants  received  from  N.  W. 
Harris  ft  (;o..  of  Chicago.  98,»60,  which 
was  tbe  proceeds  of  certain  bonds  of  the 
city  of  Syracuse  that  had  been  sold  In  Chi- 
cago, and  that  the  defendants  bad  only 
paid  over  the  earn  of  $8,141.02,  and  bad  re- 
fused to  pay  to  the  city  the  balance  of  the 
amount  received,  although  payment  there- 
of had  been  demanded.  In  the  answer  It 
was  admitted  that  Syracuse  was  a  city  ot 
the  third  class,  and  that  the  defendants 
were  acopartuership;  but  the  further  alle- 
gations of  the  petition  were  denied.  A 
Jury  was  waived,  and  tbe  canse  was  sub- 
mitted to  the  court  for  trial.  After  tes- 
timony bad  been  Introduced  by  the  city, 
the  court  sustained  defendants' demurrer 
totheevidence.and  gave  Judgmentln  their 
favor.  Tbe  plaintiff  complains  of  this  rul- 
ing, and  the  question  before  us  Is  whether 
the  testimony  offered,  although  It  may  be 
weak  and  luconcltulve,  tends  to  prove  all 
material  facts  In  Issue.  A  demurrer  to  the 
evidence  admits  not  only  the  truth  of  the 
facts  directly  proved  by  the  plaintiff,  but 
also  all  that  may  be  fairly  Interred  from 
them ;  and  unless  the  plalntitf  has  utterly 
failed  to  prove  its  case,  or  some  materia) 
fact  in  issue  In  the  cuse,  the  demurrer  can- 
not be  rightly  sustained.  Railroad  Co.  v. 
Foster,  39  Kan.  S29, 18  Pao.  Rep.  286,  and 
cases  cited.  Governed  by  these  rules,  which 
nre  well  settled,  we  think  the  demurrer  lo 
the  present  case  should  have  been  over- 
ruled. Looking  at  the  testimony  in  the 
light  most  favorable  to  tbe  ptaintitT.lt  ap- 
pears that  W.  F.  Reed  was  city  treasurer 
of  Syracnse,  and  while  be  was  the  Incum- 
bent of  that  office  the  bonds  mentioned 
were  executed  and  placed  in  his  custody 
as  city  treasurer.  Guy  &  Son  negotiated 
the  sale  of  the  bonds  In  Chicago,  where 
they  were  forwarded  by  the  city  treasur- 
er; but  before  the  sale  was  effected  Reed 
was  superseded,  and  Frank  Bentley  was 
appointed  as  his  successor.  About  a 
week  after  Reed  snrrendered  the  office  to 
Bentley,  the  bonds  were  sold,  and  the  pro- 
ceeds placed  tn  a  Chicago  bunk  to  the  cred- 
it of  Becd,  who  had  transmitted  the  bonds 
there.  He  paid  Gay  ft  Son  a  commission 
for  the  negotiation  ot  the  bonds,  and  for 
compenaatiun,  and  to  reimburse  himself 
lor  the  commission  paid  to  Quy  ft  Son,  he 
retained  8  per  cent,  of  the  proceeds,  paying 
tbe  balance  to  the  city  treasurer.  The 
amount  so  retained  was  $218.79,  and  this 
sum  the  city  seeks  to  recover.  While  the 
salary  or  compensation  of  Beed  as  city 
treasurer  Is  not  shown.  It  does  appear 
that  bis  claim  for  salary  or  compensation 
was  never  acted  upon  nor  allowed  by  the 
city  council.  The  proceeds  ol  the  bonds 
belonged  to  the  city,  and  neither  Reed  nor 
W.F.Reed  ftCo.were  authorised  to  retain 
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any  part  of  ttie  same.  Tt  appears  that  W. 
F.  Reed  &  Co,  are  bankers, and  It  is  stated 
that  they  received  the  nioaey  as  bankers; 
but  so  far  as  the  record  shows  neither  Reed 
nor  his  firm  were  employed  by  the  city  to 
negotiate  a  sale  of  the  bonds,  or  to  em- 
ploy others  to  make  such  sale.  This  work 
was  done  by  Quy  &  Son,  who  claim  that 
they  represented  the  city  lu  the  transac- 
tion. When  the  funds  derived  from  the 
sale  of  the  bonds  were  received  by  the  hank, 
W.  F.  Keed  &  Co. should  haveturned  them 
over  to  the  city,  and  presented  any  claim 
for  commlsslou  or  compensation  to  the 
cltycotuicll  to  which  they  might  be  enti- 
tled. It  may  be  that  some  portion  of  the 
salary  of  W.  F.  Reed  remains  unpaid,  or  it 
may  be  that  some  compensation  is  due  to 
the  firm  for  services  in  regard  to  the  iiego- 
tlatiouof  the  bunds  orthe receipt  aod  pay- 
ment of  the  proceeds  of  the  sale  after  W. 
F.  Reed  ceased  to  betreasurer;  butit  Ueed 
or  Ilia  Arm  has  any  such  claim  against  the 
city,  it  muat  be  presented  In  wrTting,  and 
allowed  Id  the  manner  prescribed  by  the 
statute.  Gen.  St.  18S9,  parB.9(f7,971.  They 
cannot  fix  their  own  compensation,  and 
Ajiproprlate  the  city  funds  in  payment  of 
the  same,  simply  because  funds  of  the  city 
happen  to  be  in  their  hands.  If  anything 
is  due  to  them,  it  must  be  obtained  in  the 
manner  pointed  out  by  the  statute.  The 
fact  that  Seed  had  cbarged  himself  as 
treasurer  opun  the  books  ol  the  city  with 
the  amount  derived  from  the  sale  of  the 
booda  will  not  aFlect  his  right  to  compen- 
sation, nor  the  correctness  of  the  ruling  of 
the  court  upon  the  demurrer.  The  claim 
tor  compensation  must.  In  any  event,  be 
presented  to  the  city  council,  and  the  may- 
or and  council  alone  can  appropriate  the 
funds  of  the  city  to  the  payment  of  such  a 
claim.  Under  the  rule  which  governs  us 
in  considering  a  demurrer  to  the  evidence, 
we  think  a  prima  fec/eshowing  of  liability 
on  the  part  of  the  defendants  had  been 
made,  and  that  the  demurrer  to  tlie  evi- 
dence abould  have  been  overruled.  The 
judgment  of  the  district  eoort  will  there- 
fore be  reversed,  and  the  cause  remanded 
for  another  trial.  All  the  Jasticea  concur- 
ring. 

(46  Kan.  386)  ' 

Farmriu*  State  Bank  of  Soi^mon  Citt 
T.  Blbvins. 

{Siipreme  Court  cf  Kansaa.  June  0, 1801.) 
Plbdm  op  Note— -RiOHTe  or  Flbdoer. 
Whore  necrotiBble  promissory  notes,  pledged 
to  aa  innocent  holder  to  secure  a  pre-existing 
debt  due  from  the  payee  to  the  pledgee,  are  sub- 
ject to  equitable  defenses  as  between  the  maker 
aud  payee,  and  are  of  a  greater  amount  than  the 
pre-existing  debt,  the  recovery  of  the  pledgee 
against  the  maker  is  limited  to  the  amount  of  the 
pre-esisting  debt. 

iSyUaims  by  Simpson,  C.) 

Commissi  oners'  decision.  Error  from 
district  court,  Dickinson  county ;  M.  B. 
Nicholson,  Judge. 

Garver  and  BoDd,torpla\Txtltt  in  error. 
Stambaugb,  Hard  dk  Dewey,  for  defendant 
In  error. 

Simpson,  0.  The  Farmers*  State  Bank, 
as  plaintiff  in  the  court  below,  brought 
this  action  agaliut  defendant  In  error  on 


three  notes,  made  June  13, 1887,  by  defend- 
ant, to  one  J.  H.  Brady,  and  by  Brady 
indorsed  and  transferred  to  plaintiff  before 
maturity,  aa  collateral  security  for  certain 
Indebtedness  then  owing  from  Brady  to 
said  bank.  The  notes  sued  on  were  for 
the  aggregate  sum  of  f5.U00,  with  interest 
at  the  rate  of  8  per  cent,  from  their  date. 
No  part  of  said  notes  had  been  paid. 
They  secured  a  debt  of  $4,367.68.  On  the 
trial  the  defendant  pleaded,  and  attempted 
to  prove,  a  failure  uf  consideration  for 
said  notes;  fiut  the  court,  haring  fonnd 
that  plaintiff  was  a  hoaa  tide  holder 
for  value  before  maturity,  and  without 
notice  of  any  defenses  thereto,  refused  to 
hear  the  evidence  offered  by  defendant  as 
to  the  claimed  Invalidity  of  said  notes, 
and  rendered  Judgment  thereon  In  favor  of 
plaintiff  for  $4,387.63,  the  amount  of  the 
Indebtedness  from  Brady  to  plalntilT  which 
said  notes  wer**  security  for.  Theplalntiff 
claimed  Judgment  for  the  full  amount  of 
the  collateral  notes,  which  dalm  was  de- 
nied by  the  court,  and  exeeytlona  to  the 
ruling  taken  by  plaintiff.  The  only  ques- 
tion for  det'  rininatlon  by  this  court  is 
whether,  In  an  action  against  the  maker 
of  notes  which  have  been  transferred  be- 
fore maturity  to  an  inuueentand  bona  tide 
holder  as  collateral  security  lor  an  indebt- 
edness existing  between  the  payee  of  such 
notes  and  the  Indorsee,  the  endorsee  and 
holder  Is  entitled  to  recover  against  the 
maker  tiie  full  amount  of  such  collateral 
notes,  where  such  amount  exceeds  the  in- 
debtedness which  they  were  transferred  to 
secure,  without  regard  to  any  derenses  that 
may  exist  between  the  original  parties  to 
such  notes,  or  whether.  In  anch  ease,  the 
right  of  theplalntiff  to  recover  Is  limited  to 
the  amount  of  the  principal  debt.  The 
plnlntirr  in  errorln  thiscaaehas  nointerest 
in  the  qneetion,  except  as  thedeclsion  of  tho 
court  below  might  involve  It  In  a  contro- 
versy with  Brady,  should  he  call  upon  it 
to  account  for  the  difference  between  the 
amount  of  the  collateral  notes  and  the 
debt  he  was  owing  to  the  bank.  No  trial 
or  determination  washad  nnto  the  merits 
of  the  defense  made  against  thenotes,  and 
it  does  not  appear  at  this  time  whether, 
aa  between  Brudy  and  Blevlna,  the  full 
amount  thereof  could  be  collected.  It  is 
said  that  Brady  may  demand  of  the  bank 
to  account  to  falm  for  the  full  amount  of 
these  notes,  and  that  It  cannot  defend 
against  such  claim  by  saying  that  the  snr* 
plus  over  Its  debt  was  not  collected  be- 
cause Blevlns  had  a  defense  to  them  aa 
against  Brady.  If  the  bank  Is  limited  in 
its  right  to  recover  to  the  amount  of  its 
claim  against  Brady,  the  right  to  the  bal- 
ance of  the  notes  being  undetermined,  can 
Blevins  be  aubjeeted  to  another  actttra  by 
Brady  to  recover  such  balance?  Brady,  or 
his  aaaignee,  must  have  his  day  In  court 
before  he  can  be  deprived  of  any  portion  of 
these  notes;  but,  if  the  bank  can  only  re- 
cover to  the  extent  of  Its  interest,  and 
Brady  Is  given  the  right  tosue  for  the  bal- 
ance of  the  notes,  do  we  not  subject  Blev- 
lns to  two  actions  for  the  same  caoeeT 
On  the  other  hand.  It  does  not  seem  Jnst 
that  Blevins  shall  be  deprived  of  his  de< 
fenses.  except  to  the  extent  of  the  actual 
Interest  ol  the  bank,  simply  because  the 


Digitized  by  Google 


Km.)  STUMBAUGH 

bank  took  tbe  notee  before  maturity  In 
good  faitb,  and  wltbout  uotlce  of  each  de- 

1.  Theqaeetlon  Involved  inthte  ease  la 

Dot  presented  In  a  fair  attitude  by  the 
plaiDtllf  In  error.  At  the  commencement 
of  tbie  action  to  recover  on  tbe  notes  aa 

gtedgee,  the  bank  aught  to  have  made 
;rady  a  party.  He  was  the  payee  of  the 
notes  aned  upon.  He  had  traualerred 
them  by  indorsement  to  the  bank,  who 
elaimn  to  be  an  Innocent  holdar  for  value. 
Even  alter  Blerine  filed  his  answer  settlns 
DP  his  various  defensea  as  AKalnet  Brady, 
and  the  knowledge  of  the  bank  of  these 
equitable  defenses,  the  bank,  for  protec- 
tion against  Brady,  ought  to  have  made 
Brady  a  party,  as  It  now  Insists  upon  a 
recovery  for  tbe  full  amount  irf  tbe  notes ; 
and  yet  It  Is  shown  that  Brady's  preex- 
isting indebtedness  to  the  bank  Isleso  than 
tie  face  of  the  notes  and  interest.  As 
Brady  was  not  a  party  then,  and  ia  not 
now,  be  will  not  be  bound  by  the  declsloa 
of  this  court  on  tbe  question  presented. 
Aa  to  tbe  controversy  between  tbe  bank 
and  Blevlna  respecting  the  amount  of  tbe 
recovery,  we  think  the  rnling  of  the  trial 
conrt  was  right.  Where  negotiable  prura- 
Issory  notes,  pledged  as  collateral  securi- 
ty, are  Hubjeut  to  equitable  delenses.as  be- 
tween the  maker  and  payee,  and  the  col- 
lateral securities  are  of  greater  amount 
than  the  pre-existing  debt  of  the  payee  to 
tlie  pledgee,  the  recovery  of  tbe  pledgee 
against  the  inakerlslimltedto  theamonnt 
of  the  pre-existing  debt.  This  Is  tbe  text 
ofsectluu  02.  p.  123.  Coleb.  Coll.  Sec.,  and 
It  Is  supported  by  many  cited  cases,  nota- 
bly that  of  Bank  v.  Hemingray,  84  Ohio 
St.  881.  It  Is  said  in  tbat  case:  "If  tbe 
pledgee  sues  the  maker,  tbe  latter  may  at- 
tempt a  complete  defense,  without,  In  case 
of  failure,  thereby  Incurring  a  liability  to 
pay  to  tbe  pledgee  anything  In  addition 
to  the  amount  of  the  debt  secured  by  tbe 
notes.''  In  this  case  we  note  the  equita- 
ble defenses  made  by  tbe  pleadings.  It  is 
true  tbat,  under  tbe  rulings  of  tbe  trial 
court,  tbe  defendant  In  error  was  not  al- 
lowed to  show  them,  bnt  he  should  have 
been  permitted  tohave  doneso  forthe  pur- 
pose of  limiting  tbe  recovery  of  the  bank  to 
theamonnt  of  the  pre-existlntfindebtednews 
of  Brady  to  the  bank.  34  Ohio  St.  3S1. 
The  trial  court  finds  that  amount,  how- 
ever, and  also  Finds  that  there  Is  a  contro- 
versy between  Brady  and  Blevlns  respecc- 
Ingsnld  n<ites,  and  we  regard  these  find- 
ings as  sufHcient  to  make  the  rule  above 
stated  applicable  to  the  facta  presented  In 
this  record.  This  some  rule  applies  In 
cases  of  fraud  by  the  payee  against  the 
maker,  or  where  there  is  a  failure  of  con- 
sideration, or  where  the  paper  indicates 
the  amount  It  can  be  pledged  for,  or  where 
the  paper  is  subject  to  equitable  set-offs, 
or  In  cnsefl  of  accommodation  paper,  or  In 
cases  of  misappropriation  between  makers, 
payees,  orindorsers.  and  possibly  In  other 
cases.  The  trial  court  finds  that  tbe  bank 
Is  an  Innocent  holder  for  value  of  the  notes 
sued  upon,  and  there  is  no  doubt  but  that 
the  bank  taking  these  notes  under  these 
circumstances  Is  protected  against  equi- 
ties. 1  Daniel.  Neg.  Inst.  S  H32,  and  the 
many  anthorlttoB  cited  In  the  foot-note. 


«.  ANDERSON.  lOiS 


We  apprehend  that  the  degree  of  protec- 
tion afforded  the  bank  by  reason  of  being 
a  bona  6de  bolder  for  value  is  measured 
by  the  extent  of  tbe  pre-existing  obliga- 
tion. It  is  said  In  this  same  section: 
"  When  It  appr>ars  tbac  the  bill  or  note 
was  acquired  by  the  holder  as  collateral 
security  for  a  debt,  he  is  entitled  to  recov- 
er upon  It;  but  he  Is  still  limited  b)  the 
amount  of  tbe  debt,  If  there  be  a  valid  de- 
fense against  bis  transferrer. "  Thistextls 
supported  by  thecasee  of  Duncan  v.  Gilbert, 
29  N..T.L.»w,527;  Flsherv.  FIsber,9&  Mass. 
803;  Stoddard  v.  Kimball,  6  Cnsb.  4tf9; 
Bank  v.Cbapin,8  Mete.  (Mass.)  40.  Weare 
not  aware  that  this  question  hasever  been 
passed  upon  by  this  court,  but  we  think 
that  tbe  doctrine  that  the  pledgee  cannot 
recover  more  than  tbe  amount  of  the  debt 
of  the  pledgeor  Is  in  accord  with  natural 
Justice,  and,  while  we  hesitate  tu  state 
that  as  a  rule,  yet  we  do  think  tb«t  any 
other  rule,  or  any  exceptions  to  or  ilmlta. 
tion  of  this  doctrine,  onght  not  to  be  In- 
dulged In  without  great  caution.  It  la 
true  that  cases  can  be  found  tbat  hold 
tbat  the  pledgee  can  recover  the  full 
amount  expressed  by  the  face  of  the  cot- 
lateral  paper,  wltbout  reference  to  the 
amount  of  tbe  debt  secured  thereby,  where 
none  of  the  limitations  heretofore  referred 
to  exist;  but,  without  a  special  examina- 
tion of  them,  we  expect  that  It  will  be 
found  that  In  such  cases  the  payee  and  In- 
doFser  are  parties  as  wdl  aa  the  bolder 
and  maker,  or  else  tbat  none  of  the  qaes- 
t1(ms  tbat  affect  the  bonu  Sdes  of  the 
pledgee,  or  the  equities  between  maker 
and  payee,  were  raised  by  the  pleadings. 
Be  that  as  It  may.  upon  the  question  now 
before  ns,  and  under  tbe  circumstances 
surrounding  It,  we  recommend  that  the 
Judgment  of  the  district  court  of  Dickin- 
son county  be  affirmed. 

PKRCDiaAM.  It  Is  BO  ordwed ;  all  tbe 
justices  concurring. 


(«  Kan.  HI) 
Stumbauqh  et  al.  v.  Ax»bbson  et  ai. 

(Supreme  Court  of  Kansas.    June  6,  1891.) 

FbAVDULEXT  C0XVBTA.NCBa— WaKT  of  CktKSIDSK- 
ATIO!T. 

A  coDTOTaDce  of  real  estate  by  a  father  to 
a  minor  son,  for  tbe  sod'b  services  during  his 
minority,  is  a  voluntary  conveyance,  without 
legal  cotuideration,  and  therefore  void  as  to  the 
creditors  at  the  parent  if  made  when  the  latter 
bad  no  other  proper^  subjeut  to  execution. 
(Syllainu  by  Green,  C.) 

Commissioners*  decision.  Error  from 
district  court,  Shawnee  county;  JouN 
GuTBKiE,  Judge. 

Stumbavgb,  Arnold  &  Hilton,  for  plain- 
tiffs in  error.  M,  E.  AJatbewUt  for  defraid- 
ants  in  error. 

Orren,  C.  This  action  was  brought  by 
the  plaintiffs  In  error  to  set  aside  a  deed 
made  by  Beverly  Anderson  and  wife  for 
two  lots  on  Clay  street.  In  the  city  of  To- 
peka,  to  their  two  sons,  William  Mack  and 
Jones  Anderson,  on  tbe  20th  day  of  Janu- 
ary, 1885.  On  the  29tb  day  of  December. 
1884,  the  plaintiffs  recovered  a  Judgment 
against  Beverly  Anderson  before  a  Justice 
of  the  peace  In  Shawnee  county,  and 
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tanaed  an  abstract  of  ancta  Judjcment  to 
be  filed  In  the  office  of  the  clerk  of  the  dis- 
trict court  on  the  80th  day  of  July,  18U6. 
Ad  execution  was  Issued  thereon,  which 
was  returned,  "  No  property  found. "  The 
platntiOs  then  commenced  this  aolt,  and  a 
trial  was  had  and  special  flndinKS  of  fact 
returned  by  the  }ury,  and  Judgment  was 
rendered  tor  the  defendants,  and  the  plain- 
ti^s  ai^k  a  review  of  the  record  by  which 
fluch  judg:mpnt  was  obtained.  It  seems 
from  the  evidence  upon  the  trial  that  Bev- 
erly Anderson  had  agreed  to  give  his  two 
sons  $150  It  they  would  go  ahead  and  do 
the  best  they  could  in  worliing  on  the 
homestead  (arm  owned  by  thefather;  that 
the  sons,  one  of  whom  was  22  and  the  oth- 
er 19,  renlded  with  their  parents,  except  at 
such  times  as  tliey  worlted  out  (or  them- 
selves; that.  Instead  uf  paying  them  the 
yi50.  the  (ather  deeded  to  them  the  two 
lots  tn  question,  and  the  Jury  found  thla 
consideration  In  support  of  the  deed.  Was 
this  consideration  sufflcient  to  uphold  the 
deed  as  to  Jones  Anderson?  The  evidence 
clearly  established  the  fact  o(  his  minority 
when  the  promise  was  made  by  the  (athur, 
and  there  was  no  evidence  that  be  had 
reached  bis  majority  when  the  deed  was 
executed.  The  jury  found  that  when  the 
deed  was  signed  liy  Beverly  Anderson  and 
wife  he  was  indebted  to  his  two  sons 
In  the  sum  of  $130.  Now.  this  indebted- 
ness, so  fur  as  it  related  to  the  minor  son, 
was  created  by  the  promise  of  thefather 
tn  pay  the  son  for  doing  that  which  tbe 
law  saytt  It  was  his  duty  to  do.  The  fa- 
ther bad  not  relinquished  the  right  be  had 
to  tbe  son's  services  until  he  reached  his 
majority.  He  was  entitled  to  the  very  la- 
bor the  Kon  was  to  perform,  without  com- 
t>ensatlon;  and  It  Is  difficult  to  see  how 
any  debt  or  obligatiuu  could  be  created 
which  would  support  a  couNideration  for 
tlie  deed,  so  far  as  it  related  to  thiH  minor, 
as  against  exlRting  and  bona  title  crud 
itors  o(  the  father.  The  obligation  rested 
upon  the  father  to  support  the  son  who, 
In  turn,  owed  the  father  his  services  until 
he  became  of  age.  The  conveyance  was 
voluntary  so  far  as  it  related  to  the  minor 
son.  and  waH  without  considerotion.  A 
promise  to  do  what  one  Is  already  bound 
tu  do  is  not  a  consideration.  A  Amer.  & 
Eng.  Enc.  Law,  p.  834.  and  antboritiea 
tliere  cited.  While  a  voluntary  convey- 
ance of  land  from  a  parent  to  his  infant 
would  he  valid,  where  tbectairas  of  cred- 
itors do  not  intervene,  but.  If  creditors  are 
prejudiced  by  such  conveyance,  they  would 
have  an  equitable  right  to  set  It  aside,  or 
to  avoid  it  to  the  extent  at  least  of  the 
debts  due  them.  Field,  Infants,  §  51; 
Reeve,  Dom.  Rel.  423:  Itump,  Kraud.Conv. 
232;  fiwarts  v.  Hnzlett,  8  Cal.  118.  Jn  the 
latter  case,  the  court  said  :  "  Where  a  par- 
ent executes  to  his  Infant  son  a  convey- 
ance of  property  hi  consideration  of  serv- 
ices performed,  it  muKt  be  consldemd  as  a 
voluntary  conveyance  without  legal  con- 
sideration, as  he  Is  not  legally  bound  to 
pay  for  his  son's  services.  Such  a  deed  Is 
therernre  void  agulnst  thecreditorR  of  the 
parent  If  made  when  hie  remaining  pr<jp- 
erty  is  infiufflcient  to  pay  hie  debts."  We 
thinit  thi're  was  no  evidence  to  support  a 
lonsIderatloD  in  the  deed  lor  tbu  lots  In 


queatlon  from  Beverly  Anderson  and  wife 
to  theirminor  son.  We  donotdeem  it  nec- 
essary at  this  time  to  pass  upon  the  suffi- 
ciency of  the  consideration  of  tbe  convey- 
ance as  to  William  Mack  Anderson.  We 
recommend  a  revental  of  the  judgment, 
and  that  a  new  trial  be  granted. 

Pes CuBiAJf.  It  is  so  ordered;  all  the 
Jostlcei  coueonlng. 

COLTTUBCB  Watbr-Wobkb  Co.  t.  Gmf  OP 
GOLDHBCB  et  a/.l 

(Suipreme  Court  of  KtauoM.  June  8»  tSOL) 

UAJTOAiftifr— Pasbaob  or  OsDiNANCB— CoBsBcnosr 
or  MiNDTBs— LsvT  or  Tax. 
In  an  sctlon  of  mamdamut  bronetat  by  a 
water-works  company  BgaiDBt  a  city  of  the  sec- 
ond o1m8  and  Its  officers  aod  others  to  compel 
tbe  levy  and  collection  of  a  tax  to  pay  rent  in 
bydraoiA,  contracted  for  by  tbe  city  under  an  «• 
dituoice,  It  appears  tlbat  tbe  minutes  tor  the  pas- 
sage of  theorainuoe,  as  entered  upon  the  }oaraal, 
do  not  show  that  the  ordinance  was  regularly 
passed,  but  the  evidence  outside  of  the  Journal 
shows  that  the  ordinance  was  in  fact  r^ularlr 
passed  and  approved  and  attested  and  publiahea, 
and  it  appears  to  be  valid  upon  its  face,  and  was  ac- 
cepted and  acted  upon  as  valid  by  all  parties,  and 
thec^ty  attwo  different  times  passed  twootheror- 
dinanoes  relating  to  the  water-works,  and  par- 
porting  to  be  amendment*  to  the  aforesaid  orlg 
Inal  ordinance,  and  under  these  ordinanoea  ttie 
water-worlts  were  constructed  to  the  satisfaction 
tit  the  cl^,  and  the  city  afterwards  accepted  the 
hydrants  and  their  use,  and  levied  taxes  fat 
three  years  to  pay  for  their  use,  and  paid  the 
rent  therefor  for  years,  and  then  ref osed  to 
further  levy  taxes  or  to  pay  rent  for  the  ase  of 
the  hydrants,  held,  that  a  writ  of  numdomus 
may  be  allowed  wm  Issued  reqalring  that  the 
minutes  of  the  passage  of  the  SMd  original  ordi- 
nance shall  be  so  oorrectad  hy  an  entry  nunc 
pro  tunc  as  to  make  them  show  that  the  ordi- 
nance was  regularly  passed,  and  that  tbe  mayor 
and  council  shall  then  levy  taxes,  and  perform 
all  the  other  duties  which  may  be  Incumbent 
upon  them  under  the  provisiona  of  the  ordiaanoe 
as  a  valid  ordinance. 
(SyUabut  by  the  Court.) 

Application  for  maniJamna. 

John  JV.  Bitter  and  Rosnla/f too.  Smith  A 
Dalls,  for  plaintiff  in  error.  J.  D.  AfcGtor* 
ert^,  (or  delendanta  In  error. 

Valbntikb,  J.  This  Is  an  action  of  maa- 
damuB,  brought  origlnalty  In  this  cuort 
by  the  Columbus  Water-Works  Company 
against  the  city  of  Columbus  and  Its  offi- 
cers and  others,  to  compel  the  defendants 
to  levy  and  collect  certain  taxes,  especial- 
ly a  tax  sufficient  to  raise  the  sum  of  $3,- 
000,  with  which  to  pay  for  the  use  of  6& 
hydrants  (or  the  year  1891.  Tbe  (acts  sup- 
posed to  be  Involved  In  tbe  decision  of 
this  controversy  have  been  largely  agreed 
upon  by  the  parties,  and  evidence  has  also 
been  introduced.  It  is  admitted  by  the 
parties  that  from  a  time  prior  to  March 
23, 1SS7,  up  to  the  present  time,  the  city  of 
Columbus  has  been  a  city  of  the  second 
class;  audit  Is  claimed  by  the  plaintlR 
that  on  that  day  an  ordinance  was  duly 
passed  by  the  city  council  and  approved 
by  the  mayor,  and  afterwards  published, 
granting  to  R.  A,  Long  and  L.  L.  Double- 
day,  and  their  heirs  and  assigns,  the  ex- 
clusive right  and  privilege  to  construct* 
^Fetltion  for  rehearing  pending. 
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system  of  ^ater-works  In  sacb  city,  and 
to  maintain  the  same  for  a  period  of  99 
years,  and  binding  the  city  to  pay  lor  the 
use  u(  at  least  50  bydrants  the  sani  of  $00 
a  year  for  each  hydrant  for  the  period  of 
21  years;  that  the  provisions  of  the  ordi- 
nance were  daly  accepted  by  Lung  and 
Doubleday.andthat  alterwardB  they  con- 
structed the  water-works  in  accordance 
with  the  terms  and  pruvlslons  of  the  ordi- 
nance, and  that  the  water-works  and  hy- 
drants were  approved  and  accepted  by 
the  city.  Afterwards,  and  on  February 
9,  18S8,  Long  and  Doobleday  sold,  as- 
slKoed,  and  conveyed  all  their  rights  and 
Interests  in  and  to  the  water-works  to  the 
present  plalntlH,  the  Columbus  Water- 
works Company.  Afterwards  the  city 
levied  taxes  to  pay  for  the  rent  of  the  hy- 
drants fortbe  years  1888, 1SS9,  and  1S90. 
and  paid  the  rent  for  sacfa  hydrants  np  to 
the  middle  of  the  year  1890,  the  payments 
being  made  semi-annually,  when  the  city 
refused  to  levy  any  furtiier  taxes,  or  to 
pay  any  further  rent;  and  this  action  Is 
brought  principally  to  require  the  city  to 
levy  a  tax  for  the  payment  of  such  rent  for 
the  year  1S91. 

The  question  as  to  whether  an  action  of 
mandumus  is  the  proper  remedy  or  not  is 
waived  by  the  defendants,  so  far  as  to  en- 
able this  court  to  determine  the  question 
whether  the  city  is  liable  or  not,  under  or 
In  accordance  with  the  terms  and  provis- 
ions of  the  aforesaid  city  ordinance.  They 
claim  that  the  ordinance  Is  wholly  void 
fur  the  reasons  hereafter  stated.  It  is 
claimed  on  the  part  of  the  city  that  a  city 
of  the  second  class  has  no  power,  by  ordi- 
nance or  in  any  other  manner,  to  enter 
into  a  contract  such  as  was  attempted  to 
bo  miide  between  thecltyof  Columbus  and 
Long  and  Doubleday  In  the  present  case; 
and  this  for  the  following  reasons:  First, 
It  is  claimed  that  the  contract  grants  ex- 
clnaive  rights  and  privileges,  and  this  for 
aach  a  great  length  ot  time  that  they 
anionnt  In  effect  to  a  perpetuity.  Second. 
II  is  claimed  that  no  such  contract  as  was 
attempted  to  be  made  In  the  present  case, 
nor  any  contract  like  it,  can  be  made,  ex- 
cept under  or  by  virtue  of  a  valid  city  or- 
dinance, properly  passed  and  published. 
Third.  It  la  claimed  that  the  ordinance 
under  which  the  plalntiR  claims  In  the 

?>re8ent  case  is  not  a  valid  ordinance,  for 
he  reason  that  the  records  ot  tlie  city  do 
not  show  that,  on  the  final  passage  of  the 
ordinance,  the  yeas  and  nays  were  taken 
and  entered  upon  the  Journal  by  the  city 
clerk,  but,  on  the  contrary,  show  other- 
wise; and  that  in  fact  the  yeas  and  nays 
were  not  taken,  nor  was  there  any  vote 
taken,  upon  the  final  passage  of  the  ordi- 
nance. Fftarth.  It  Is  claimed  that  the 
Journal  of  the  cltj'  council's  proceedings  Is 
the  only  evidence  that  can  be  considered 
in  ascertainlnK  the  facts  with  regard  to 
whether  a  city  ordinance  was  passed  or 
not,  and  the  manner  in  which  it  was 
passed.  Fifth.  It  Is  also  claimed  that 
nothing  could  afterwards  be  done  by  the 
city  or  Long  and  Doubleday,  or  between 
the  parties,  that  would  makethe  aforesaid 
ordinance  valid,  or  that  would  make  the 
contract  entered  Into  under  it  valid,  or 
that  would  give  to  either  any  force  or  effect 


whatever.  The  plalntitf  claims  the  reverse 
of  all  this.  It  claims  that  avalld  contract 
such  as  was  made  in  the  present  case  be- 
tween the  city  and  Long  and  Doubleday* 
requiring,  among  other  things,  the  city  to 
pay  rent  for  hydrants,  could  be  made  by 
the  city,  either  by  means  of  an  ordinance 
or  otherwise;  that  the  ordinance  in  the 
present  case  was  regularly  passed,  ap- 
proved, and  published;  that  the  yeas  and 
nays  on  its  final  passage  were  in  fact  tak- 
en ;  that  this  may  be  shown,  and  has  been 
shown,  by  the  evidence  introduced  In  this 
case,  and  the  facts  agreed  upon  outside  of 
the  journal;  that  this  evidence  and  the 
agreed  facts  do  not  contradict  the  journal, 
but  simply  supply  an  omission;  but 
whether  they  do  contradict  the  Journal  or 
not.  or  whether  the  original  ordinance 
and  the  original  contract  were  valid  ornot 
in  their  inception,  is  now  immaterial,  tor 
the  reason  that  the  parties  have  since  so 
acted  as  to  ratify  and  confirm  thecontract, 
and  niakeltvalld  and  binding  upon  both 
parties. 

The  facts  with  respect  to  the  passage  of 
the  original  ordinance,  which  was  num- 
bered 70.  and  the  tacts  claimed  by  the 
plaintiff  to  showa  ratiflcatloD  and  affirm- 
ance of  the  ordinance  and  of  the  contract 
made  under  it,  and  the  facts  claimed  to 
create  an  estoppel  against  the  city,  are 
Hubstantialiy  as  follows:  On  March  23, 
1887,  tlie  council  of  the  city  of  Columbus 
were  regularly  convened  in  special  session, 
the  mayor,  R.  A.  Crewson,  presiding. 
The  aforesaid  ordinance  was  presented 
to  them  fur  tiielr  eonsldcratlon.  It  con- 
tained sixteen  sections.  Each  of  these  sec- 
tions was  considered  separately  by  the 
council,  and  a  vote  taken  thereon  by  yeas 
and  nays,  and  upon  each  section  there 
were  five  yeas  and  one  nay ;  CouncUmen 
Lea,  Malone,  Morris,  Spencer,  and  Bowles 
voting  yea,  and  Councilman  Vincent  vot- 
ing nay.  It  does  not  appear  that  tliere 
were  any  other  conncllmen  of  the  city  of 
Columbus  atthaCtinie,and  probably  there 
were  not.  As  to  whether  any  vote  was 
taken  upon  the  final  passage  of  the  ordi- 
nance thejournal  shows  as  follows:  "Sec- 
tion one  was  read.  The  mayor  then  sub- 
mitted the  question,  'Shall  said  section 
one  of  ordinance  Nu.70  be  passed  as  read?' 
On  call  of  roll  the  members  voted  as  fol- 
lows: Vincent,  no;  Lea,  aye;'  Malone. 
ai'e;  Morris,  aye;  Spencer,  aye;  Bowies, 
aye.  There  being  a  majority  of  the  coun- 
cil-elect voting  for  the  passage  of  said  sec- 
tion, the  same  was  declared  duly  passed 
and  adopted.  £ach  sultsequent  section  of 
said  ordinance  from  one  to  sliEteen,  inclu- 
sive, was  read  separately,  and  voted  on 
Sf^parately  by  calling  the  ayeti  and  nays, 
and  each  vote  on  eacli  section  separately 
resulted  In  five  votes  for  the  passage  of 
each  section  ot  said  ordinance:  Morris, 
Malone,  Spencer,  Lea,  and  Bowles  voting 
aye,  and  Vincent  voting  nay,  upon  each 
section.  The  mayor  now  declared  that 
each  section  of  said  ordinance  from  one  to 
sixteen,  Inclusive,  had  been  separately 
passed  by  a  majority  of  the  conncii-eljct. 
That  therefore  he  declared  said  ordinance 
duly  possed.  Tliat  he  thereni)on  approved 
and  signed  said  ordinance.'  The  same 
■  was  duly  attested  by  the  city  clerk,  and' 
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the  city  clerk  was  ordered  to  have  the 
same  publiebed  ae  prurlded  bylaw.  On 
motion,  the  council  now  adjourned.  "Affi- 
davits of  Cuuncilmen  Ylnceiit  and  Malone. 
which  affldavitfl  were  by  conyent  Intro- 
duced in  evidence,  Rhow  that  no  vote  was 
had  upon  tlie  final  passasA  ol  the  ordi- 
nance; while,  on  the  contrary,  the  depo- 
sition of  E.  M.  Traccwell,  who  was  the 
city  clerk  and  alBo  the  city  attorney,  and 
the  affidavits  of  Councilnien  Lea  and 
Bowles,  ail  of  which  wei-e  by  consent  In- 
troduced In  evidence,  show  that  a  vote 
was  had  upon  the  final  passage  of  the  or- 
dinance, that  the  yeas  and  nays  were 
talien,  and  that  Councilnien  Lea,  Malone. 
Morris,  Spencer,  and  Bowles  voted  In  fa- 
Tor  of  the  ordinance,  while  Gunnclhnan 
Vincent  voted  against  tt.  Also  *^he  ordi- 
nance appears  to  be  valid  upou  its  face. 
It  was  duly  approved  by  the  mayor,  at- 
tested by  the  clerk,  and  publi«hed.  After- 
wards, and  on  April  8,  18S7,  the  coumrll 
were  in  regularadjounied  session.  Mayor 
CrewBon  and  Councilmen  Lea,  Bowles, 
Mnlune,  Spencer.  Morris,  and  Vincent  were 
present,  and  at  such  meeting  the  minutes 
show  the  written  acceptance  of  Long  and 
DonbIeday"or  ordinance  Number  70,  as 
passed  by  the  council  on  the  twenty-third 
day  ut  March,  1SS7.  granting  to  the  sold 
Long  and  Doubleday  a  franchise  and  con* 
tract  for  the  erection  of  water-works  in 
the  siUd  city."  was  presented  to  the  coun- 
cil, and  by  order  uf  the  council  was  spread 
apun  the  record  ue  a  part  of  the  minute-i: 
and  the  acceptance  Itself  shows  that  it 
was  an  acceptance  of  the  pruvlslona  of 
"ordinance  No.  (70)  seventy,  passed  by 
the  mayor  and  councilmen  of  the  c'ty  of 
Columbus,  Kansas,  at  a  special  meeting 
called  for  the  purpose,  and  held  tin  the  7M 
day  of  March,  1887.  **  Long  and  Doalileday 
then  commenced  openly  and  publicly  to 
construct  the  water-works  in  accordance 
with  the  provisions  of  said  ordinance  No. 
70,  and  continued  to  so  construct  them  un- 
til they  were  finally  completed.  In  Decem- 
ber, 1887,  without  objection  on  the  part  of 
anyone;  and  in  constructing  them  they 
expended  a  great  deal  of  money  and  labor. 
On  May  25, 1887,  after  there  bad  been  a 
change  with  regard  to  the  person  occupy- 
ing the  mayor's  office,  and  a  portial 
change  with  regard  to  the  members  of  the 
council,  another  ordinance  numbered  "71" 
was  duly  passed,  purporting  to  amend 
sections  6  and  7  of  the  original  ordinance 
No.  70,  authorizing  the  use  of  a  stand-pipe, 
etc.,  upon  the  passage  of  which  ordluance 
all  the  members  of  the  city  council  pres- 
ent, to-wlt,  Malone.  Morris,  Butler,  Crls- 
man,  Wilson,  and  Bowles,  voted  lor  the 
amendatory  ordinance.  Councilmen  Vin- 
cent and  Best  were  absent.  This  ordi- 
nance wa«  approved  by  the  new  mayor, 
B.  N.  Cheshire.  On  June  IS,  1887,  at  a  spe- 
cial meeting  of  the  city  cooncll  called  by 
the  mayor  at  the  request  of  Councilmen 
Crisman,  Vincent,  and  Bowles,  at  which 
meeting  all  the  members  of  the  council 
and  the  mayor  were  prenent,  the  hy- 
drants provided  for  by  the  original  ordi- 
nance No.70  were  located.  At  the  regular 
meeting  of  the  city  council  on  October  3, 
1887.  Long  and  Uoubleday  were  present, 
and  asked  for  an  exteuslon  ol  time  for  the 


completion  of  the  watvr-works.  and  the 

city  council  then  passed  an  ordinance.  No. 
75,  purporting  to  amend  section  16  of  the 
original  ordinance  No.  70  so  as  to  ex- 
tend the  time  for  the  completion  ot  the 
water-works  to  January  1.188S;  on  the 
floal  passage  of  which  ordinance  No.  75, 
Councilmen  Morris,  Griaman,  Wilson,  Ma- 
lone, Butler,  and  Bowles  voted  yea,  and 
Councilman  Vincent  voted  nay.  This  or- 
dinance was  approved  by  the  mayor. 
Cheshire,  and  was  duly  published.  At  a 
special  meeting  called  by  the  mayor  upon 
the  request  of  Conncihnen  Wilson,  Butler, 
and  Morris,  and  held  on  January  27, 1SSS, 
the  following  proceedings  were  had.  as 
shown  by  the  minutes,  which  read  as  fol- 
lows: "Pursuant  to  the  foregoing  call  the 
council  met  at  8  o'clock  p.  u.,  Mayor 
Cheshire  presiding.  On  roll-call  the  fol- 
lowing councilmen  responded  'present:* 
Morris,  Crisman.  Butler,  Msloiie,  and 
Bowles.  The  mayor  then  stated  that  all 
councilmen -elect  had  been  personally  noti- 
fied of  the  call  forthls  special  meeting,  and 
announced  that  the  council  would  now 
proceed  with  business  before  them,  there 
being  aqnorum  present.  Councilman  Ma< 
lone  then  requested  a  report  from  Council- 
man Crisman.  as  chief  ot  the  fire  depart- 
ment, as  to  the  efficiency  of  the  water- 
works, and  the  test  made  ot  same.  Coun- 
cilman Crlamau  then  stated  in  open 
council  that  in  accordance  with  section  ft 
ot  ordinance  70,  granting  to  R.  A.  Long 
and  L.  L.  Boubleduy  a  franchise  to  con- 
struct and  oiforate  water-works  in  the 
city  of  Columbus,  Kansas,  that  a  test  ot 
the  water-works  aforesaid  haying  b**en 
made  by  the  fire  department,  mayor,  and 
council  of  said  city  ou  or  about  the  30th 
day  of  December.  1887,  and  a  second  test 
made  January  6th.  1888,  and  that  from 
such  test  said  water-works  fulfilled  the  re- 
quirements of  said  ordinance,  he  thereup- 
on introduced  the  following  resolution: 
*Be  it  resolved  by  the  mayor  and  council 
of  the  city  ot  Columbus, now  in  council  as- 
sembled, that  the  water-works  construct- 
ed In  the  city  of  Colnmbus  by  Messrs.  R. 
A.  Long  and  L.  L.  Doubleday,  under  and 
by  virtue  of  ordinance  No.  70,  en  titled**  An 
ordinance  granting  to  R,  A.  Long  and  L. 
L.  Doubleday,  their  heirs  and  assigns,  the 
right  to  construct  and  operate  water- 
works In  the  city  of  Columbus.  Kansas; 
also  contracting  for  the  supply  of  water 
for  extinguishing  fires,  and  other  pur- 
poses, **  and  also  under  ordinance  num- 
bered 71  and  75,  being  amendments  to 
said  ordinance  No.  70.  be,  and  are  hereby, 
approved  and  accepted,  and  that  the 
rental  of  the  Hre  hydrants  of  said  water- 
works constructed  as  aforenald  shall  com- 
mence on  January  1st,  1888.  J.  A.  Cms- 
MAN,  Chief  of  Columbus  Fire  Department.* 
By  motion.  Councilman  Bowles  moved 
that  said  resolution  l»e  adopted,  and  that 
It  be  voted  upon  by  yeas  and  nays.  The 
roll  of  councilmen  then  bdng  called,  the 
vote  was  as  follows:  Morris,  aye;  Cris- 
man. aye;  Butler,  aye;  Malone.  aye;  and 
Bowles,  aye.  The  mayor  then  declared 
the  resolution  unanlmonBly  ado.  ted. 
There  being  no  further  badness,  the  coun- 
cil adjourned.  R.  M.  Chebhibb,  Mayor. 
Attest:    W.  J.  MOOBE,  Otf  aerk."  Aft- 
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erwards  and  for  ttae  years  1888.  1889,  and 
1890.  taxes  were  levied  by  the  city  to  pay 
fur  tbtt  nae  of  the  hydrants  as  provided 
fur  In  the  original  ordinance  No.  70,  and 
the  rent  for  Huch  hydrants  was  In  fact 
paid  for  the  years  1888,  1889,  and  the  flrat 
half  or  the  yeor  1890.  The  plaintiff,  the 
water-works  company,  and  tts  predeces- 
sors. Long  and  Duuhleday,  compliert  with 
all  the  terms  and  provisions  n(  a'll  the  or- 
dinances and  fnlfllled  their  part  <jf  the  con- 
tract in  every  respect,  furulshint;  to  the 
city  the  hydrants  and  the  water  contract- 
ed for;  while  the  city,  on  its  part,  com- 
plied with  all  the  terms  and  provisions  of 
the  ordlnnnceH,  and  fulfilled  Its  part  of  the 
contract,  by  receiving  the  hydrants  and 
the  water,  and  levying  taxes  to  pay  tor 
the  same,  and  paying  for  the  Mame  up  to 
Joly,  1890,  when  the  city  refused  to  levy 
any  further  taxes  or  to  pay  any  further 
rent  fur  the  hydrants. 

The  only  grounds  npon  which  It  Is  now 
claimed  that  ordinance  No.  70  Is  not  valid 
are  that  no  vote  was  taken  upon  its  final 
passage;  that  the  yeas  and  nays  upon  Us 
final  passage  were  not  talcen;  and  that 
they  were  not  entered  upon  the  journal  by 
the  city  clerk;  and  it  is  claimed  that  alt 
these  things  must  occur  In  order  to  ren- 
der the  ordinance  valid.  Section  9  of  the 
second-class  city  act,  so  far  as  It  is  neces- 
sary to  quote  it, reads  as  follows:  "Sec. 
9.  All  ordinances  of  ttae  city  shall  be  read 
and  considered  by  sections  at  a  pnbllc 
meeting  of  the  council,  and  the  vote  on 
their  final  passage  shall  be  taken  by  yeas 
and  nays,  which  shall  be  entered  on  the 
Junrn&r  by  the  clerk,  and  no  ordinance 
shall  be  valid  unlesH  a  majority  of  all  the 
members-elect  vote  In  favor  thereof.  In 
onr  opinion  the  evidence  satisfactorily 
shuvrs  that  the  ordinance  was  finally 
passed;  that  a  vote  was  taken  upon  Us 
final  passage;  that  the  vote  was  taken  by 
yeas  and  nays;  that  Councllmen  Morris, 
Malone,  Spencer,  Lea,  and  Bowles  voted 
yea,  and  that  Councilman  Vincent  voted 
nay;  but  that  such  vote  was  not  entered 
upon  the  journal  by  the  city  clerk;  and 
the  clerk  hlraKClf  te^sttfira  with  reference  to 
hov/  this  failure  happened.  The  clerk  at 
the  time  was  Edward  M.  Traceweli.  Ho 
was  also  at  the  same  time  the  city  attor- 
ney, and  He  advised  the  council  not  to 
pass  the  ordinance.  The  meeting  was 
held  In  the  office  of  the  mayor,  while  the 
jonmal  was  at  his  own  office  In  another 
part  of  the  city.  Trace  well,  at  the  time 
tlie  ordinance  was  passed,  bad,  as  the  city 
nttorncy,  the  statutes,  proscribing  how 
city  ordinances  should  be  passed,  open  be- 
fore him,  and  he  remembers,  not  only  that 
a  vote  on  the  final  passage  of  the  ordi- 
nance was  taken,  and  that  It  was  taken 
by  yens  and  nays,  but  also  that  It  was 
taken  In  exact  accordance  with  the  etat- 
ntes  aa  he  then  had  them  open  before  him. 
He  took  minutes  of  the  meeting  at  the 
time  on  slips  of  paper,  but  afterwards, 
when  lie  came  to  record  the  minutes,  he 
thinks  he  must  have  lost  the  slip  contain- 
ing the  final  vote,  and  by  that  means 
failed  to  enter  It  npon  the  Journal.  His 
evidence  Is  contained  In  a  deposUlon,  and 
connsel  for  the  city  appeared  at  the  time 
the  deposition  was  taken,  and  cross-ex- 


amined him.  Dpon  the  entire  evidence  we 
think  the  ordinance  was  I^ally  and  prop- 
erly passed;  that  the  vote  on  its  final 
passage  was  taken  by  yeas  and  nays,  and 
was  In  all  probability  entered  upon  a  slip 
of  paper,  but  was  not  properly  entered 
upon  the  Journol ;  and  this  is  the  only  Ir- 
regularity. Will  this  Irregularity  render 
the  ordinance  invalid?  It  is  not  every  Ir- 
regularity that  will  Invalidate  an  ordi- 
nance. Many  irregularities  may  occur  In 
bringing  an  ordinance  Into  existence,  or  In 
recording  or  preserving  the  evidence  of  its 
existence,  and  thr*  ordinance  still  be  valid. 
City  of  Troy  v.  Railroad  Co.,  11  Kan.  519; 
City  of  Solomon  v.  Hughes,  24  Kan.  211. 
The  ordinance  In  the  present  case  was 
passed  by  the  city  council,  approved  by 
the  mayor,  and  attested  by  the  clerk,  all 
on  March  23. 1887,  and  It  was  duly  pub- 
lished on  April  8, 18S7:  and  U  appears  to 
be  valid  upon  Its  face.  Whether  at  the 
time  of  its  publication  any  of  the  minutes 
of  the  meeting  )f  March  23,  1887,  had  been 
entered  upon  the  journal,  the  evidence 
does  not  show.  That  some  of  such  min- 
utes had  not  been  eo  entered,  the  evidence 
does,  however,  show.  And  will  this  fail- 
ure, or  any  failure  on  the  part  of  the  clerk 
to  properly  enter  the  minutes  upon  the 
journal,  render  the  ordinance  Invalid,  or 
place  It  In  abeyance  until  he  does  so  enter 
the  minutes  upon  the  journal?  Usually 
the  failure  of  the  clerk  to  make  proper  en- 
tries of  the  proceedings  of  the  body  or  tri- 
'  bunal  tor  which  he  acts  as  clerk  will  not 
!  invalidate  such  proceedings.  Giliett  v. 
Commissioners,  18  Kan.  410;  Railroad  Co. 
V.  Tonta,  29  Kan.  460.  Even  a  judgment 
may  be  valid  and  binding  beloreany  entry 
thereof  Is  made,  or  notwithstanding  un 
Improper  entry  thereof.  Upon  this  sub- 
ject Mr.  Black,  In  his  work  on  Jndgments, 
(volume  1,§§  106, 110.)  uses  thetollowlng 
language:  '*The  rendition  of  a  Judgment 
is  the  judicial  act  of  the  court  in  pro- 
nouncing the  sentence  of  the  law  upon  the 
facts  in  controversy  as  ascertained  by  tha 
pleadings  and  the  verdict.  The  entry  of 
a  Judgment  la  a  ministerial  act,  which 
consists  In  spreading  upon  the  record  a 
statement  of  the  final  conclusion  reached 
by  the  court  in  the  matter,  thus  furnish- 
ing external  and  incontestable  evidence  of 
the  sentence  given,  and  designed  to  stand 
as  a  perpetual  memorial  ol  tts  action.  It 
iH  the  former,  therefore,  that  Is  the  effect- 
ive result  of  the  litigation.  In  the  nat- 
ure of  things,  a  judgment  must  be  rendered 
before  It  can  be  entered.  And  not  ©nly 
that,  but  though  the  judgment  be  not  eu' 
tered  at  all.  still  It  Is  none  the  less  a  judg- 
ment. The  omission  to  enter  It  does  not 
destroy  it,  nor  does  Us  vitality  remain  In 
abeyance  until  It  Is  put  upon  the  record. 
The  entry  may  be  supplied,  perhaps  after 
the  lapse  of  yeara,  by  an  order  nunc  pro 
tunc.  But  It  must  not  bo  supposed  that 
thU  proceeding  Is  required  to  give  exist- 
ence and  force,  by  retrospection,  to  that 
which  before  had  none.  As  Is  said  by  the 
supreme  court  of  California :  '  The  enforce- 
ment of  a  judgment  does  not  depend  upon 
Us  entry  or  docketing.  These  are  merely 
ministerial  acta,  the  first  of  which  1b  re- 
quired to  he  done  for  putting  In  motion 
the  right  uf  appeal  from  the  judgment  it- 
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self,  or  of  limiting  the  time  wlthla  which 
the  right  may  be  exercised,  or  In  which 
the  Judgment  may  be  enforced;  and  the 
other,  fur  tb«  purpose  of  creating  a  lien  by 
the  Judgmeot  upon  the  real  property  of 
the  debtor.  Bat  neither  la  necessary  for 
the  iBBuance  of  an  execatlon  upon  a  Judg- 
ment which  has  been  duly  rendered. 
Without  docketing  or  entry,  execution 
may  be  Issued  on  the  Judgment,  and  land 
levied  upon  and  sold,  and  the  deed  execut- 
ed by  the  eherllt  in  tulflilment  of  the  Rale 
not  only  proven  tbe  sale,  but  also  estopn 
the  defendant  from  controverting  tbe  ti- 
tle acquired  by  It.'  And  It  follows,  a  for- 
ttortt  that  If  tbe  entry,  though  attempted 
to  be  made  in  due  form,  does  not  correct* 
ly  record  the  sentence  of  the  court,  or  Is 
defective  ur  ambiguous  or  otherwise  ex- 
ceptionable, still  this  will  not  weaken  tbe 
force  of  the  Judgment  as  a  Judgment." 
Section  106.  "Tbe  object  of  this  entry  Is 
to  furnish  an  enduring  memorial  and  In- 
contestable evidence  of  the  judgment,  and 
to  fix  Its  date  for  purposes  of  appeal  or 
creating  a  lien.  But,  as  was  stated  in 
the  beginning  of  this  chapter,  this  pro- 
ceeding is  ministerial  only,  and  la  notes- 
xentlal  to  the  validity  of  the  judgment  It- 
self. It  Is  none  the  lese  tbe  Judgment  of 
the  court  because  not  entered  by  tbe 
cleric;  and,  except  for  certain  special  pur- 
poses, it  does  not  remain  Inchoate  or  un- 
finished until  so  entered.  Hence  the  neg- 
lect ur  failure  of  tbe  clerk  tu  make  a  prop- 
er  entry  of  record  of  the  judgment,  or  his 
defective  or  Inaccurate  entry  of  it,  will 
not,  as  between  the  parties,  operate  to  in- 
validate the  Judgment.  'The  fact  that 
the  clerk  did  nut  perform  his  entire  duty  In 
making  up  the  record  cannot  deprive  pur- 
ties  of  their  rights.'"   Section  110. 

Suppose  that  in  the  present  case,  after 
the  ordinance  was  passed,  approved,  pub- 
lished, and  accepted.  Long  and  Doubleday 
had  Immediately  constructed  the  water- 
works  at  a  cost  of  perhaps  $75,000,  and 
suppose  that  tbe  minutes  of  the  passage 
of  the  ordinance  had  not  yet  been  entered 
by  the  clerk  upon  the  journal,  or  had  been 
entered  Inaccurately,  would  all  that  had 
been  done  be  vuld,  and  would  Long  and 
Doubleday  have  no  remedy?  This  cer- 
tainly cannot  be  the  law.  Could  the  city 
clerk  by  his  failure  to  perform  his  duty  de- 
feat the  ordinance  and  everything  done 
under  it?  Or  could  all  the  officers  of  the 
city  combined,  after  tbe  ordinance  has 
been  acted  upon  by  others,  destroy  Its  ef- 
fect, and  repudiate  all  obligation  under  it 
on  behalf  of  the  city?  For  the  purposes 
of  this  case,  but  without  so  deciding,  we 
shnil  assume  that  an  ordlnam-e  in  tbe 
nature  of  a  law  regulating  future  conduct 
would  be  void  unless  the  journal  kept  by 
the  city  clerk  should  show  that  the  ordi- 
nance was  rpgulerly  passed ;  but  can  It  be 
possible  than  an  ordinance  In  the  nature 
of  a  contract  between  the  city  and  an  in- 
dividual person  should  be  void  because  of 
any  failure  on  the  part  of  tbP  city  clerk  to 
enter  upon  the  journal  an  accurate  state- 
ment of  the  paesage  of  the  ordinance? 
Can  contracts  between  cities  and  individ- 
ual persons  be  destroyed,  canceled,  or  an- 
nulled In  that  manner?  Can  a  city,  after 
nducing  persons  to  expend  time,  labor. 


and  money  under  an  ordinance  regnlarly 
passed,  approved,  attested,  published, 
and  accepted,  then  take  advantage  of  any 
failures  on  the  part  of  Its  own  officers  to 
perform  their  duties  and  repudiate  Its 
own  obligations?  It  must  be  remem- 
bered that  la  this  ease  tbe  work  ol  con- 
structing the  water-works  went  on  at 
great  cost,  openly  and  publicly,  from 
month  to  month,  under  the  eyes  of  the 
officers  of  the  city  and  its  Inhabitants, 
without  objection,  but  really  with  en- 
couragement, until  they  were  finally  com* 
pleted ;  and  can  the  contract  oow  be  repu- 
diated by  the  city  i  We  would  think  Bot, 
and,  as  we  have  all  the  interested  parties 
before  us, — the  city  In  its  corporate  capa- 
city, and  nearly  all  Its  officers.  Its  mayor. 
Its  councllmen,  the  city  clerk,  the  city 
treasurer,  and  others,— we  think  we  can 
make  an  order  that  will  do  full  Justice  in 
the  case.  It  is  our  opinion  that  a  per- 
emptory writ  of  mandamua  should  be  al- 
lowed and  issued  in  this  case,  requiring 
that  the  entry  now  on  the  city's  Journal 
concerninz  the  passage  of  the  ordinance 
No.  70  should  be  so  corrected  by  an  entry 
nunc  pro  tunc  as  to  make  it  show  that 
the  ordinance  was  regularly  passed  as  re- 
quired by  law,  and  in  accordance  with 
tbe  findings  and  Judgment  of  this  court, 
and  that  the  mayor  and  council  shall 
levy  the  tax  asked  for  in  the  alternative 
writ,  and  perform  all  other  duties  which 
may  be  Incumbent  upon  them  under  the 
provisions  of  tbe  ordinance  aa  a  valid  ordi- 
nance. With  reference  to  the  ratification 
of  Irregular  or  void  contracts,  see  the  fol- 
lowing authorities:  Tube-Works  Co.  v. 
City  of  Chamberlain.  5  I>ak.  54,  87  N.  W. 
Rep.  761;  Mooi-e  v.  Mayor,  78  N.  T.  23S; 
Peterson  v.  Mayor,  17  N.  Y.  449;  State 
Board  v.  Railway  Co.. 47  Ind.  407;  Mills  v. 
Gleaaon.  U  Wis.  470.  Knapp  v.  Grant,  27 
Wis.  147;  Supervlsoi-H  t.  Bchenck,  6  Wall. 
772;  Howe  t.  Keeler,  27  Conn.  63S;  Brown 
V.  City  of  Atchison.  39  Kan.  37,  17  Pac 
Rep.  465;  Sullivan  v.  School-DIst.,  39  Kan. 
347.  18  Pac.  Rep.  287;  1  Dill.  Mnn.  Corp. 
(4th  Ed.)  5  468-  15  Amer.  ft  Eng.  Enc 
Law,  1102. 

Some  further  questions  have  been  pre- 
sented to  this  court  by  the  briefs  and  oral 
arguments  of  counsel,  but  we  do  not 
think  that  they  require  any  further  com- 
ment on  our  part.  Whether  a  city  can 
grant  a  upeclal  or  exclusive  privilege  to 
any  one,  for  either  a  long  or  a  short  pe- 
riod of  time,  we  da  not  think  it  Is  necessa- 
ry now  to  consider,  for  we  do  not  think 
that  any  such  question  Is  fairly  presented 
by  tbe  facts  of  tbe  case.  A  cl^  has  the 
power  to  grant  a  privilege  to  a  person  or 
corporation  to  establish  water-works  In 
the  ctty.  and  has  the  power  to  rent  hy- 
drants from  such  person  or  corporation, 
(Manley  r.  City  of  Atchison, ^  Just  decid- 
ed ;)  but  it  is  not  necessary  now  to  con- 
sider the  question  whether  such  privilege 
can  be  made  special  end  exclusive  or  not, 
or  whether  It  would  be  valid  or  not  after 
tbe  lapse  of  5, 10, 15,  or  20  years,  or  after, 
a  substantial  change  had  taken  place  in 
the  affairs  of  tbe  city,  or  In  Its  wants  or 
needs  ortboseof  Its  inhabitants*  Theper^ 


*  Opinion  held  by  court  pending  vehearliig. 
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emptors  writ  of  jBandummi  win  be  al- 
lowed and  Issued  as  beretofore  stated. 
All  the  JuRtlces  concnrrlDg. 

(46  Kan.  4S0)   

Baubbrhan  v.  Charlotf. 

(Supreme  Court  of  Kanaaa.    June  6,  1891.) 
Action  ok  Fobbiok  Judgmbkt  —  Luiitations — 

CLl.Ilf  AQAIXST  DZCBDBNT'B  E3TATB. 

1.  Where  an  action  Is  brought  In  this  state 
upon  a  Judgment  ol  a  court  of  record  of  a  sister 
state,  whicb  is  In  full  force  in  that  state,  the 
statute  of  limitatloDs  of  this  state,  and  not  that 
of  the  sister  state,  will  cmtrol. 

S.  The  statute  of  limitatiou  of  ihls  state  la 
a  Btatnte  of  repose,  and  most  he  favorably  con- 
sidered. Taylor  t.  Miles,  6  Kan.  498:  Slberfe  v. 
Wilder,  16  Kan.  176;  Freeman  T.  Hill,  (Kan.)  25 
Pac.  Bep.  870. 

8.  The  oases  of  Railroad  Co.  t.  Burlinmme 
Tp.,  86  Ean.  028,  U  Pac.  Rep.  871,  and  Rork  r. 
Commissioners,  4&  Kan.  ,  96  Pac  Bep.  891, 
followed. 

4.  Under  the  prorlsions  of  theststatesot  this 
state,  a  creditor  of  a  decedent,  having  a  claim 
wuioh  he  wishes  to  establish  against  the  estate, 
may.  If  tbe  widow  or  next  of  klti  refuse  to  take 
out  letters  of  administration,  obtain  letters  for 
himself  or  some  other  person,  after  60  days  from 
the  death  of  decedent;  and  he  oaonot,  wlthoat 
any  good  oanse  or  reason  therefor,  defer  making 
such  application  until  the  statute  of  limitations 
has  run,  and  then  claim  that  all  of  the  time  from 
the  death  of  the  debtor  to  the  appointment  of  the 
administrator  tbe  statute  of  limitations  is  sus- 
pended on  aocoant  of  thenon-appidntmentof  such 
administrator.  It  a  creditor  would  savebis  olaim 
against  the  estate  of  a  decedent  from  the  bar  of 
tbe  stanite,  he  must  exercise  reasonable  dlli- 
genoe,  if  the  widow  or  next  of  kin  refuse  to  take 
oat  letters  of  admiustration,  to  obtain  adminis- 
tration for  himself  or  some  other  person. 
{SylXabuK  by  the  Court.) 

Error  from  district  eoart.  Learoiworth 
county;  Robbrt  Cuozibr,  Judge. 
J.  H.  OWpatr/ek  and  WllUmm  Greea,  tor 

Slalntlfl  in  error.  WUUum  A,  Porter,  for 
Pendant  In  error. 

HuBTON.  C.  J.  On  tbe  Uth  day  of  De- 
cember, 1874,  C.  S.  Charlotc  recovered  a 
JudKment  agalDSt  JoHepb  Pulitzer  and 
Gen.  James  (i.  Blunt  In  the  circuit  court  of 
the  city  of  8t.  Luuls,  In  the  state  of  Mls- 
Honrl.  lor  $1,02».;2.  Geii.  Blunt  died  ou 
the  25th  ol  July,  1881.  On  tbe  14tb  day  of 
December,  18X5,  J.  P.  Banserman  was  ap- 
polntfid  admtntstrator  of  liis  estate  by  the 
probate  court  ot  LeaTenwmth  county. 
On  the  14th  day  of  Decembw,  1888,  a  8. 
Cbarlott  brought  his  action  in  the  district 
court  of  Leavenworth  county  against  J. 
P.  Bausermtin.  as  adminlutrator  of  the 
estate  of  Uen.  Blunt,  deceased,  to  recover 
a  balance  of  ff)35  upon  tlie  Missouri  judy- 
roent.  The  defendant  pleaded  the  statute 
of  Umltations.  Judgment  was  rendered 
In  favor  of  Charlott  lor  $535  and  costs. 
The  defendant  bdow  excepted,  and  brings 
the  case  here.  It  was  admitted  upon  the 
trial  thnt  during  all  the  time  from  Decem- 
ber 15,  1874,  und  prior  thereto,  until  tbe 
death  o(  Gen.  Blunt,  on  July  25. 1K81,  he 
bad  kept  and  maintained  bis  borne  and 
usual  place  of  residence  In  I^veaworth 
city.  In  this  state;  that  dorlng  all  said 
time  this  was  continuously  open  and  oc- 
cupied by  hlB  family,  consisting  of  bis  wife 
and  children,  where  service  of  a  summons 
fould  have  boen  made  upon  lilm  by  leav- 


ing at  his  usual  place  of  residence  a  copy 
thereof.  It  was  also  admitted  upon  the 
trial  that  Gen.  Blunt  ^as  personally  ab- 
sent, or  "out  of  the  state,"  so  much  of  the 
time  from  the  15th  day  of  December,  1874, 
to  the  date  of  ble  death,  on  tbe  j!5th  of 
July,  1881,  that,  if  such  personal  absence 
from  tlie  state  prevented  the  running  of 
tbe  statute  of  limitations,  tbe  Judgment 
was  not  barred  at  bis  death.  But  It  is 
further  admitted  that  It  tbe  periods  ot 
time  during  which  Gen.  Blant  was  per- 
sonally present  In  Kansas  from  the  lath 
of  December.  1874,  1o  his  death,  on  tbe 
26th  ot  July.  1881,  were  taken  with  and  add- 
ed to  tbe  time  from  July  35, 1881.  to  tbe 
appointment  of  Bausorman  as  the  admin- 
istrator of  hlB  estate,  on  the  14tb  of  De- 
cember, 1885.  less  the  time  allowed  by  the 
statute  for  the  widow  or  next  o{  kin  to 
be  granted  administration,  they  aggre- 
gated more  than  five  years.  It  is  also  ad- 
mitted that,  If  tbe  periods  ol  Ume  which 
Oen.  Blunt  was  present  In  Kansas  after 
tbe  16th  day  ot  December,  1874.  tn  the  iStb 
of  July,  1881,  (tbe  date  of  bis  death,)  were 
added  to  tbe  time  from  his  deatb  to  the 
commencement  ot  this  action,  (the  14th 
day  of  December,  1888.)  more  than  six 
years  had  elapsed.  The  administrator 
was  appointed  more  than  eleven  years 
after  the  rendltloa  ot  the  Missouri  Judf^ 
ment;  more  than  tour  years  after  the 
death  of  Gen.  Blunt;  and  this  action  in 
this  state  to  recover  upon  that  Judgment 
was  notcommenced  until  three  years  after 
tbe  appointment  ol  the  administrator. 
This  actlim  was  therefore  commenced 
fourteen  yean*  after  tbe  rendition  ol  the 
Judgment  In  Missouri,  and  more  than  aev. 
en  years  after  the  deatb  of  Oen.  Blunt. 
We  are  asked.  In  a  very  able  ai^ument 
presented  by  the  counsel  representing  the 
estate  ol  Gen.  Blunt,  to  re-examine  and 
reoonslderthe  prior  dedslonaof  this  court, 
ruling  that, It  the  debtor  Isont  ol  thestate 
lor  a  temporary  purpose,  such  temporary 
abseoce  cannot  be  computed  as  any  part 
ot  the  period  within  which  tbe  action 
must  be  brought.  Section  21,  Civil  Code. 
And  we  are  further  asked  to  re-examine 
and  reconsider  the  prior  decisions  ol  this 
court,  holding  that  the  death  ol  tbe  debt- 
or suspends  the  running  ot  tbe  statute, 
where  the  statute  bas  commenced  to  ran 
In  the  llfe-tlme  of  the  debtor.  For  the  pur- 
poses ol  this  case,  and  the  lull  protection 
ot  estates  of  decedents  from  all  liability 
for  stale  or  dishonest  claims,  which  In  tbe 
nature  of  things  the  heirs  ol  a  decedent 
could  not  as  successfully  defend  against  as 
If  tbe  Intestates  were  living.  It  isnotnecea- 
sary  at  this  time  to  reeonslder  any  of  tbe 
former  decisions  ot  this  court,  and  ther^ 
fore  It  Is  not  necessary  now  tor  us  to  com- 
ment upon  tbe  prior  decisions  referred  to. 
It  la  true  that  this  court  bas  said  that  the 
question  of  personal  absence  of  the  debtor 
from  the  state,  and  not  tbe  question  ol 
residence  or  non  ■residence,  affects  tbe  run- 
ning ot  the  statute,  under  the  prorislonu 
ol  aention  31  ol  tbe  OlvU  Code.  Bonlfant  t. 
Doniphan, 8  Kan.  96;  Ijane  v.Bank.BKao. 
74;  Hoggett  v.  Emerson. 8  Kan.  262;  Mor* 
rell  V.  lugle,  23  Kan.  S2;  Gonlon  v.  I>au« 
pbear.  87  Kan.  431, 15  Pac  Rep.  6W>;  Rail- 
way Co.  r.  Cook,  48  Kan. 88. 33  Pac.  Bap. 
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It  Is  al«o  true  that  thiaconrt  baa  aald  that 

tbe  deHth  of  the  debtor  operates  to  saa- 

Send  the  atatnte.  Toby  t.  Allen,  8  K&n. 
}9;  Haneon  v.  Towle,  19  Kan.  273;  Nel- 
Bon  T.  Uerkel.SO  Kan.  450,  2  Pac.  Bep.  110; 
MlllB  r.  Mills,  80  Kan.  ifiS.  18  Pac.  Rep.  521. 
Bnt  tbia  court  baa  never  aald,  when  tba 
question  waa  properly  praaented,  that 
the  creditor  can  Indefinitely  prolong  the 
time  ol  limitation  by  hla  own  omiaalon  or 
refusal  to  act,  or  that  the  death  of  the 
debtor  operates  to  saspend  the  statute  of 
limitations  Indefinitely.  Wicbln  the  pro- 
visions of  oar  ClrU  Code  concerning  limit* 
atlons,  an  action  can  only  be  brought 
within  this  atateiipon  a  MlsBourl  Judgment 
within  five  yeare  after  Ita  rendition,  if 
during  all  that  time  tbe  Judgment  debtor 
la  personally  present  within  tbe  state, 
avil  Code.  3  18.  aubds.  1,  6;  Mawblnney  ▼ 
Doane.  40  Kan.  676,  17  Pac.  Bep.  44. 

The  preciae  qnestlon  la,  U,  under  the 
prior  deelalonB  of  tbie  court,  the  death  ol 
the  debtor  operates  to  suspend  tbe  stat- 
ateot  limitations, la  tbe  statute  indefinite- 
ly suspended?  Clearly,  a  creditor  ought 
not  to  gain  any  advantage  by  his  own 
laches  or  by  hla  own  delay.  *  When  a 
party  knowa  that  be  has  a  cause  of  ao< 
tlon,lt  la  his  own  fault  if  he  doesnot  avail 
himaelt  of  those  meana  which  the  law  pro- 
vldea  for  prosecnting  hla  claim  or  Inatltat. 
Ing  sach  proceedings  aa  the  law  regardn 
anfiAclent  to  preserve  It."  Amy  v.  Water- 
town,  180  U.  S.  325,  9  Sup.  Ct.  Rep.  680' 
Tynan  v.  Walker,  85  Cal.  648.  **Ina  case 
where  some  act  la  to  be  done,  or  condition 
precedent  to  be  performed,  by  a  party  to 
entitle  him  to  fala  rlgbt  to  soe,  and  no 
definite  time  la  fixed  at  which  the  act  la  to 
be  done  or  condition  performed,  he  must 
exercise  reasonable  diligence  to  do  the  one 
or  perform  tbe  other,  or  he  will  be  barred 
by  the  statute  of  limitations;  otherwiaelt 
would  be  In  hla  power  to  defeat  the  law 
by  hla  own  negllgenra  and  wrong. "  8hel- 
bum  V.  Bobineon,  8  III.  687,  508.  It  Is  tbe 
contention  of  tlie  counsel  of  tbe  plaintiff 
below  that  the  statute  of  limitations  waa 
auspended  all  tbe  time  Gen.  Blunt  waa  "out 
of  the  state."  from  the  15tb  of  December, 
1874,  to  his  death,  on  tbe  26th  of  July,  1881, 
and  alao  all  the  time  from  tbe  25th  of  July. 
1881.  to  the  14th  of  December,  1886,  when 
the  administrator  waa  appointed  at  the 
Instance  of  the  alleged  creditors.  This 
latter  period  of  time  was  over  four  yeara. 
Under  the  prorlsions  of  paragraph  2796. 
Gen.  St.  1888,  (Gen.  St.  1868.  C.  87,  }  12,)  80 
daya  are  given  the  widow  or  next  of  kin 
to  take  oot  letters  of  administration.  If 
tb^  do  not  do  ao,  then,  npon  the  applica- 
tion of  any  one  Interested,  tbey  may  be 
cited  by  the  probate  court  or  the  judge 
thereof  for  that  purpose,  and  If  they  neg- 
lect, for  20  days  after  the  service  of  tbe 
citation,  to  take  administration,  the  court 
must  commit  It  to  one  or  more  of  the 
principal  creditors,  If  any  are  competent 
or  willing  to  undertake  the  trust.  There- 
fore, If  the  plaintiff  below  had  availed  him- 
self of  thoae  means  which  the  law  provides 
for  prosecnting  bis  claim,  be  could  bare 
taken  action  a8soona850day8hade]apBed 
after  the  death  of  his  alleged  debtor.  If 
a  creditor  would  Have  htx  debt  from  the 
ataluuibar,  beahuuld  take  out  adminiii- 


tratlon  hlnaelf.  Granger  v.  Oranger,  ft 
Ohio,  86.  The  atatnte  of  limitations  In 
thla  Btate  la  a  statute  of  repose.  It  was 
enacted  for  the  benefit  of  defendants,  "to 
exempt  them  from  being  called  to  account 
In  respeet  to  traneactlone  long  gone  by. " 
Socli  statutes  are  favorably  conddered. 
Taylor  v.  Miles,  6  Kan.  488.  In  that  case 
It  waa  said:  "When  tbe  statute  has  ran 
ItB  foil  time,  the  effect  Is  to  leave  the  par^ 
ties  In  posaesBlon  of  Just  what  they  bad 
before,  nothing  more  and  nothing  less,  and 
neither  party  baa  a  right  of  action  agalnat 
tbe  other.  The  Injured  party  baa  lost  bis 
remedy.*  SIbert  t.  Wilder,  16  Kan.  176; 
Freeman  t.  Hill,  46  Kan.  — .  35  Pae.  Rep. 
870.  Thla  Statute  onght  to  be  liberally 
construed  ae  to  claims  against  the  ee. 
tates  ol  decedents.  The  dead  man  cannot 
speak  or  anawer,  and  tbe  next  of  kin  may 
have  no  knowledge  respecting  tbe  claim 
which  the  creditor  haa  nut  attempted  to 
snffidently  enforce  in  the  IHe  of  the  dece- 
dent. It  waa  decided  in  Ballroad  Co.  v. 
Buriingame  Tp.,  86  Kan.  628, 14  Pac.  Rep. 
371,  "that  a  pereon  cannot  prevent  the 
operation  of  the  etatute  of  limitations  by 
delay  In  taking  action  Incnrabent  upon 
him.  *'  It  waa  also  aald  in  that  case  that 
"to  permit  a  long  and  Indefinite  postpone- 
ment would  tend  to  defeat  the  purpose  of 
the  atatutes  ol  Umltatloua,  which  are 
statutes  of  repose,  founded  on  aonnd  poll 
cy,  and  which  abonld  be  ao  construed  aa 
to  advance  tbe  policy  tbey  were  designed 
to  promote."  It  Is  also  said  in  Berk  v. 
Commlaeloners,  46  Kao.  175, 26  Pae.  Rep. 
888,  that,  "If  the  plaintiff  coald  delay  the 

greeentatton  of  his  certificates  to  the 
oard  of  county  commiBeionera  for  five 
yean,  then  be  could  delay  for  ten.  fifteen, 
or  any  Indefinite  period  of  time.  He 
Bbould  have  presented  bis  tax  certlfleates 
to  tbe  board  of  coanty  commissioners  'for 
refunding'  (for  the  return  of  hia  taxes.  In- 
terest, etc.)  before  tbe  expiration  of  three 
years  after  their  Issue.  Thla  he  failed  to 
do,  and  he  also  failed  to  allege  any  reeaon 
or  excuse  for  his  delay. " 

Following  these  decisions,  the  claim  oS 
plaintiff  beluwis  both  stale  and  barred  by 
tbe  statute.  He  has  slept  ao  long  upon 
hla  righta,  If  he  had  any  at  the  death  of 
Gen.  Blunt,  that  he  cannot  now  recover. 
If  In  fact  the  plaintiff  below  was  dlaahled 
for  50  days  wter  the  death  of  Gen.  Blnot 
from  Inatltutlng  any  proceedlnga  or  ac- 
tion to  recover  on  his  Judgment  of  thel&th 
of  December,  1874,  tbedlsabillty  ended  with 
the  expiration  of  tbe  60  days.  If  he  wsb 
denied  the  right  to  auetbat  period  of  time, 
he  could  have  taken  action  as  soon  as 
that  time  expired ,  bnt  he  did  not  then 
act.  He  did  not  act  within  any  reason- 
able time  thereafter.  He  delayed  more 
than  four  yeara  after  the  death  of  Gen. 
Blunt  before  be  had  an  ndnilnlstrator  ap- 
pointed,and  th(»n  delayed threeyears  after 
such  appointment  before  commencing  this 
action.  The  reasonable  time  within  which 
a  creditor,  having  a  claim  against  a  de- 
cedent, and  wishing  to  establlsb  the  same 
against  his  estate,  shonld  make  appll(*a- 
tlon  for  admlniatration,  would  be,  under 
the  statute.  60  days  after  the  decease  of 
the  inteatate,  or  at  least  within  a  reaaon- 
able  time  attw  the  expiration  of  60  daya 
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Bnt  •  creditor  csnnot,  as  In  this  eaaa, 
poBtpoDetheappolDtment  for  mo»ths  and 
year8,  and  then  recover  apon  bis  claim. 
If  be  can  do  so  for  aereral  monttaa  or  mt- 
«ral  yearn,  be  can  do  ao  for  any  indeflnite 
length  of  time,  and  then  resort  to  admin- 
letratlon,  and  eatabllali  lita  claim.  Thla  1* 
not  In  accord  wltb  tbe  policy  of  the  stat- 
ntefl  nor  with  our  prior  decisions.  We  do 
not  tblDk  It  accurdB  with  rifcbt  or  Justice 
In  eBtabllshiag  Halms  aealnst  tbe  estates 
iA  decedeota.  Upon  the  pleadings  and  the 
agreed  facts,  thp  JudKinent  of  the  district 
coort  will  be  reversed,  wltb  direction  to 
render  Jndgmrat  agalnvt  plaintiff  below, 
and  la  fargr  ol  tbe  administrator  of  the 
estate  of  James  Q.  Blunt,  deceased.  All 
the  Justices  cuiwurrlng. 

(n  Or.  121) 

PEABODT  r.  Obeqon  Rt.  ft  Nav.  Co.' 
iSuprema  Court  of  Oregon.  June  31, 169L.) 
SnoTiON  or  FASBmsBS  —  Dauaoxb  —  Railroad 

COMPAHnS— PltlSDMniON  ov  OwmtSHIP. 

1.  It  is  the  doty  of  s  passenger,  If  be  has  not 
the  required  ticket  or  token  evidenoing  fats  right 
to  travel  on  tbat  train,  to  pay  his  fare  or  quietly 
leave  the  train  when  reQuusted,  and  resort  to  his 
sppropriate  remedy  for  tbe  damages  he  has  sas- 
taioed;  snd  if  he  attempts  to  retain  his  seat 
without  piling  his  fare,  and  la  expelled  by  the 
eonduotor,  using  do  more  foree  than  Is  neces- 
sary, he  can  recover  no  damages  (or  the  injury 
incurred  by  such  expulsion. 

a.  When  it  is  admitted  that  a  railroad  com- 
pany is  the  owner  of  a  railroad  then  being  oper- 
ated, a  presumption  arises  that  the  same  Is  oper> 
ated  by  the  company  owning  It,  and  the  burden 
of  proof  is  upon  su^  company  to  show  to  the 
satasfactbin  of  the  Jury  that  snob  Is  not  tiie  fact, 
(fll^labus  by  the  Court) 

Appeal  from  cirealt  court,  Wasco  coun- 
ty ;  J.  H.  BiHD,  J ndge. 

W.  W.  Cotton  waSDOw  A  Gilbert,  for 
appellant.  A,  8.  Bemmttt  for  respondent. 

XiOBD,  J.  This  Is  an  action  In  tort  to  re- 
cover damages  fur  the  wrongful  acts  of 
the  defendant'HHgents  or  servants  In  eject- 
ing the  plalntin  from  oneof  Itscars.  There 
are  mainly  two  questions  presented  by 
this  record,  but  tbe  controlling  one  arose 
subBtantlally  out  of  this  state  of  facts: 
Tbe  plalntin,  who  Is  a  stock-dealer,  had 
ablpiwd  stock  from  Urant's  station  to 
Portland,  and  bad  received  from  tbe  rail- 
road company  a  shipping  contract  which 
entitled  him,  upon  the  performance  of  cer- 
tain conditions,  toapaesagefrora  Grant's 
to  Portland  and  return.  Going  to  tbe 
ofiBce  of  the  company  earlier  than  Its  bnsi- 
ness  houra.  he  was  unable  to  get  tbe  ticket 
stamiied,  and  otherwise  perform  Its  con- 
ditions so  as  to  ride  upon  It,  wlthont  tak- 
ing a  later  train,  so  he  went  on  the  train 
then  ready,  and  seated  himself  in  the  car. 
When  the  conductor  came  around  fortlck- 
ets,  be  presented  to  him  his  shipping  con- 
tract, but  It  not  being  stamped, etc., as  re- 
quired, the  conductor  refused  to  receive  It, 
and  Informed  him  that  he  must  pay  his 
tare,  which  the  plaintiff  did,  giving  the 
conductor  a  920  gold  piece,  from  which  the 
amount  of  lils  fore  from  Portland  to 
Grant's  wns  to  betnken.  At  this  time, 
according  to  bin  testimony,  be  asked  the 
conductor  II  ho  would  be  allowed  to  stop 
over  at  The  Dalles,  and  go  to  Grant's  un 

iPetlUua  for  rehearUig  pending. 


m  BT.  ft  NAV.  CO.  1058 

tbe  next  train,  to  which  the  condnctor 
replied  that  he  could  do  so,  and  that  It 
would  be  all  right.  The  condnctor,  not 
being  able  to  make  the  necessary  change 
for  the  tare,  after  an  absence  of  about  20 
minutes,  during  which  time  hs  was  en- 
gaged In  taking  op  tickets,  etc.,  returned 
with  the  change  and  a  drawback  check, 
which  be  delivered  to  the  plaintiff.  Upon 
tbe  back  of  the  drawback  check  was  a  re- 
ceipt for  the  fare,  but  the  check  itself  had 
printed  upon  It  In  large  and  1^1  ble  words, 
"  Good  tor  this  day  and  train  only. "  The 
plalnttfl  does  not  seem  to  bare  given  any 
attention  to  the  check,  or  what  was  writ- 
ten or  printed  npon  It,  but,  acting  upon 
the  assurance  of  the  conductor  that  he 
would  be  permitted  to  stop  over  at  The 
Dalles,  he  did  so,  and,  after  remaining 
some  houra,  he  took  another  train  for  tbe 
completion  of  bis  Journey  to  Grant's.  A 
short  time  after  be  entered  npon  this 
train,  the  conductor  called  npon  blm  for 
bis  ticket,  and  he  presented  the  drawback 
check  and  tbe  receipt,  which  the  conductor 
refused  to  accept,  stating  that  It  did  not 
entitle  him  to  ride  upon  that  train,  when 
he  then  explained  to  him  the  circum- 
stances under  which  It  was  delivered  to 
bim  by  tbe  other  condnctor,  and  claimed 
the  right  to  continue  his  ride  to  Onuit's 
station.  The  inductor  told  him  that  be 
was  required  by  the  rules  and  regulations 
of  the  company  to  collect  tare,  or  a  ticket 
entitling  the  passenger  to  ride,  and  that 
none  of  the  papera  which  he  had  present- 
ed entitled  him  to  ride  on  tbat  train, 
and  that,  unless  bo  paid  his  fare*  hla  dnt7 
would  require  blm  to  expel  htm  from  the 
cara.  After  waiting  antll  the  train  had 
proceeded  several  miles  and  arrived  at  a 
station,  the  conductor  Informed  blm  that, 
unless  be  paid  bis  fare,  he  would  be  under 
the  necessity  of  requiring  him  to  leave  tbe 
tredn.  The  plaintiff  pointedly  nfused  to 
leave  or  to  pay  his  fare,  when  the  condnct- 
or, finding  be  would  do  neither  one  nor 
the  ether,  with  tbe  aid  of  tbe  brakeman 
undertook  to  expel  him  from  the  car, 
which  the  plaintiff  resisted  with  all  bis 
force,  and  manifested  a  disposition  to 
fight,  but  when  finally  expelled  from  the 
train  be  tendered  his  fare,  was  received 
again  un  tbe  train,  and  carried  to  his  des- 
tination. His  own  evldenceconeedes  tbat 
the  duty  of  expelling  was  an  nnpleasant 
task  to  the  conductor,  and  performed  on. 
der  the  circumstances  Indicated.  From 
this  statement  of  tbe  facts  it  Is  apparent 
that  the  plalntiK  was  without  any  proper 
evidence  or  token  ct  bis  right  to  trans- 
portation on  that  train,  othw  than  bis 
statementH  to  the  second  conductor  of  the 
oral  representations  of  tbe  other  conduct- 
or of  such  permisalon.  Although  a  dis- 
puted fact  at  the  trial,  the  conductor  de- 
nying be  ever  utade  such  representations 
or  gave  such  permission,  we  shall  assume 
its  verity  after  verdict.  Under  such  cir- 
cumstances, was  It  the  duty  ol  the  plaln- 
tUf,  when  notified  by  the  conductor  that 
he  could  not  receive  the  drawback  check, 
to  pay  hisfare  under  protest,  or  leave  the 
train  without  rendering  It  necesssary  for 
the  conductor  to  resort  to  force  to  secure 
his  removal.  The  drift  of  the  defendant's 
contention  is  that  It  Is  a  recognised  right 
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ot  efery  railroad  company  to  make  bucIi 
reasonable  rules  and  regulations  (or  tbe 
conduct  of  Its  business  as  may  benecessa- 
ry.  and  that  it  Is  a  reasonable  exercise  of 
tills  right  tu  require  that  every  paseeni^r 
shall,  ivlien  called  upon  by  the  conductor, 
present  a  ticket  conlormlng  to  its  reason- 
able rules  and  regulations,  or,  If  he  Is  un- 
able so  to  du.  that  be  shall  pay  bis  fare, 
but  if  he  cnnnot  produce  the  required 
ticket,  and  refuseu  tu  pay  his  fare,  that  he 
may  belaivlutly  ejected  from  tbe  train 
la  tbla  view,  ns  between  the  plaintill  and 
the  conductor  of  the  train  from  which  be 
was  expelled,  nnless  he  could  produce  the 
required  ticket  as  evidence  of  his  rlgb. 
to  ride  un  that  train,  or  In  default  thereo' 
to  pay  bis  fare,  tbe  conductor  would  not 
be  authorized  to  allow  hlni  to  proceed  to 
his  destination  n  such  train  on  bis  state- 
ment of  the  oral  representations  of  the 
<»tber  conductor,  Inconsistent  with  the 
face  of  his  ticket,  and  contrary  to  the 
rules  and  regulations  of  tbe  company. 
To  that  conductor  the  ticket  whicli  the 
plaintiff  produced  was  to  be  taken  as  con- 
clusivd  evidence  of  his  right  to  travel  on 
that  train,  and,  it  failing,  the  conductor 
could  not  receive  the  statements  ol  tbe 
plaintiff  contradicting  its  plain  terms,  and 
allow  him  to  retain  bis  seat.  Upon  this 
assumption,  when  tbe  plaintiff  was  una- 
ble to  produce  tbe  required  ticket  evidenc- 
ing Ills  right  to  travel  on  that  train,  and 
refused  to  pay  his  fare  or  to  leave  the 
train  when  requested,  stopped  at  a  proper 
place,  the  conductor  was  authorized  law- 
fully to  expel  him  from  the  train,  and  the 
defendant  is  not  responsible  In  damages 
for  injuries  Incurred  iu  resistance  to  such 
expulsion.  Summed  up,  then,  the  cnnsld- 
oratlnns  in  support  oF  tbe  principle  in- 
voked are:  That  as  between  theconduct- 
or  and  passenger,  the  right  ol  the  latter 
to  ride  must  be  evidenced  by  some  proper 
token  or  ticket;  that  neither  the  time  nor 
the  occasion  la  saltable  for  an  Investiga- 
tion, whether  of  explanation,  or  represen- 
tations ol  another  conductor  in  conflict 
with  the  terms  of  the  ticket,  and  contrary 
to  the  rules  of  the  company;  that  It  Is 
better,  under  such  circumstances,  that  the 
passenger  comply  if  he  Is  unable  to  pro- 
duce the  required  ticket,  and  pay  his  fare, 
or  leave  the  train  quietiy.  and  satrer  tbe 
temporary  tnctmvenlence  which  resalts, 
than  that  the  business  of  the  roud  be  In- 
terrupted to  the  annoyance  of  the  travel- 
ing public:  that  such  a  course  would 
avoid  all  liability  to  unseemly  struggles, 
often  occurring  in  the  praence  of  women 
and  children,  and  prevent  breaches  of  the 
peace,  and  at  the  same  time  secure  the 
passenger  ample  redress  In  the  remedies 
which  the  law  provides.  The  applica- 
tion of  this  principle  includes  a  variety  of 
cases,  as  where  the  passenger  is  unable  to 
produce  any  token  or  ticket  as  evidence 
of  his  right  to  rid 9,  or  the  ticket  which  he 
does  produce  is  Irregular  or  defective,  due 
to  the  fault  or  negligence  of  tbe  agents  of 
the  company. 

In  Frederick  v.  Railroad  Co.,  37  Mich. 
842.  the  plaintiff  held  an  Insufficient  ticket, 
caused  by  the  fault  of  the  company's 
agent  In  delivering  to  him  a  ticket  to  the 
wrong  station.  He  asked  and  paid  for  a 


ticket  to  a  given  station,  and  received 
what  be  supposed  was  such  ticket,  but 
which  on  Ita  face  was  only  good  to  a  point 
short  of  his  destination.  In  passing  upon 
this  (inestion  the  court  observed :  "  How, 
then,  is  the  conductor  to  aacertatn  tbe  con* 
tract  entered  Into  between  the  passenger 
and  the  railroad  company,  where  a  ticket 
is  purchased  and  presented  to  him?  Prac- 
tically there  are  but  two  ways,— one,  the 
evidence  offered  him  by  the  ticket;  the 
other,  tbe  statements  of  the  passenger 
contradicted  by  bla  ticket.  Wblcti  sbonld 
goverr.  ?  Injudicial  investtgatlone  we  ap- 
preclat.  tbe  necessity  of  an  obligation  of 
some  kind,  and  the  benefit  of  a  cross-ex- 
amination. At  common  law,  parties  in- 
terested were  not  competent  witnesses, 
andeven  under  our  statutes  the  witness  Is 
not  permitted.  In  certain  cases,  to  testify 
as  to  facts  which.  It  true,  were  equally 
within  tbe  knowledge  of  tbe  opposite  par- 
ty, and  cannot  be  procared.  Yet  here 
would  be  an  Investigation  as  to  tbe  terma 
of  the  contract  where  no  each  safeguards 
could  be  thrown  around  it,  and  where  the 
conductor,  at  his  peril,  would  have  to  ac- 
ceptof  the  statement  of  tbe  Interested  par- 
ty. I  doubt  the  practical  workings  of 
such  s  method,  except  for  the  purpose  of 
encouraging  and  developing  fraud  and 
falsehood,  and  I  doubt  If  any  system 
could  be  devised  that  would  so  much  tend 
to  the  disturbance  and  annoyance  of  the 
traveling  public  generally.  As  between 
conductor  and  passenger,  and  tbe  right 
of  the  latter  to  travel,  the  ticket  produced 
must  beconcluBlTe  evidence,  and  be  must 
produce  It  when  called  upon,  as  evidence 
of  his  right  to  the  seat  he  claims.  Where 
a  passenger  has  purchased  a  ticket,  and 
tbe  conductor  does  not  carry  him  accord- 
ing to  Its  terms,  or  if  the  company, 
through  tbe  mistake  of  its  agent,  has  given 
him  a  wrong  ticket,  so  that  he  has  been 
compelled  to  reliniiuish  his  seat,  or  pay 
his  fore  a  second  timein  order  to  retain  It, 
he  would  have  a  remedy  against  the  com- 
pany for  a  breach  of  the  contract,  but  he 
would  have  to  adopt  a  declaration  differ- 
ing essentially  from  the  one  resorted  to 
In  this  case."  In  Townsend  v.  Rpllroad 
Co.,  56  N.  Y.  29&,  the  court  say.  "The 
question  In  this  case  is  whether  a  u  rong- 
ful  taking  of  a  ticket  of  a  passenger  by  the 
conductor  of  one  train  exonerates  him 
Trum  rompllance  with  the  regulations  on 
another  un  which  he  wishes  to  proceed 
upon  his  Journey.  I  am  unable  to  see  how 
thw  wrongful  act  of  the  previous  conduct- 
or can  at  ail  justify  the  passenger  In  violat- 
ing tbe  lawful  rt^nlatlons  upon  anoth«- 
train.  ♦  •  •  The  conductor  of  the  train 
upon  which  be  was  was  nut  bound  to 
take  his  word  that  he  had  had  a  ticket 
showing  bis  right  to  a  passage  to  Ebine- 
beck,  which  bad  been  taken  up  by  the  con- 
ductor on  the  other  train.  His  statement 
to  that  effect  was  wholly  immaterial,  and 
it  was  the  duty  of  tbe  conductor  tu  tbe 
company  to  enforce  tbe  regulation,  as  was 
repeatedly  held  by  the  trial  judge  by  put- 
ting the  plaintiff  off  In  case  he  persistently 
refused  to  pay  fare.  The  question  la 
whether,  under  the  facts  found  by  the  jury, 
his  reslslnnce  In  the  performance  of  this 
doty  was  lawful  on  the  part  of  the  plain- 
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tiff.  Tf  BO,  the  Hingutar  case  Is  presented 
where  the  ref^ulatlun  of  the  company  was 
lawful,  where  the  conductor  owed  a  duty 
to  the  company  to  execute  It,  and  at  the 
same  time  the  plalntifl  had  a  ri^ht  to  re- 
pel forre  by  lorce,  and  to  use  all  that  was 
necceaary  to  retain  bis  seat  In  the  car. 
Thuf?  a  desperate  utruffKle  might  ensue, 
attended  by  very  serious  consequences, 
wlieti  both  Hides  were  entirelyin  the  right. 
BO  far  as  either  cnuld  ascertain.  All  this 
Is  claimed  to  result  from  the  wrongful  act 
of  the  conductor  of  another  train  in  tak- 
ing a  ticket  from  the  plaintiff,  for  which 
wrong  the  plaintiff  had  a  perfect  remedy 
withont  Inviting  the  cummisslon  of  an  as- 
sault and  battery  by  persisting  In  retain- 
ing a  seat  upon  another  train,  in  viola- 
tion of  the  lawful  regulations  by  which 
those  in  <;1iarge  were  bound  to  govern 
themselves.'*  In  Yorton  v.  Railroad  Co.. 
H  Wis.  234. 11  N.  W.  Rep.  4S2.  the  plaintiff 
had  purchased  a  ticket  to  the  place  ut  his 
destination,  and  asked  the  conductor  for  a 
stop-over  tickt;t,  and,  through  the  fault 
or  mistake  of  the  conductor,  he  received 
a  trip  or  train  check  instead  of  a  stop-over 
ticket  for  which  he  asked,  and  which  the 
conductor  undertook  to  give  him.  The 
conductor  of  the  second  train  refused  to 
recognise  It  fur  fare,  and  demanded  pas- 
sage money  or  a  tirket,  which  being  re- 
fused, the  plaintiff  was  ejected  from  the 
train.  The  court  say:  "Then  the  ques- 
tion arises,  was  the  plaintiff  entitled  to 
ride  cm  a  subsequent  train,  not  having  the 
proper  stop-over  check,  or  was  the  second 
conductor  Justihed,  under  the  circum- 
stances, in  putting  him  off  the  train  when 
he  refused  to  pay  his  fare?  •  •  •  He 
was  perfectly  juRtihed  In  ejecting  plaintiff 
from  his  train  when  plaintiff  had  no  prop- 
er voucher,  produced  no  sutliclent  evidence 
of  his  rigltt  to  ride  thereon,  and  refused  to 
pay  fare,  and  lie  himself  was  Ignorant  of 
the  transaction  between  plaintiff  and  Con- 
ductor Sherman,  [the  first  conductor.]  It 
seems  to  us  there  was  no  other  course  for 
him  to  pursue  under  the  rules  of  the  com- 
pany, for  he  was  certainly  not  bound  to 
take  the  plaintiff's  word  that  he  bad  paid 
his  fare,  and  that  Sherman  had  made  a 
mistake  in  not  giving  him  a  stpp-ovei 
check.  It  is  apparent  that  tiie  right  of 
plaintiff  to  ride  on  the  train  without  a 
proper  voucher,  and  the  nVht  of  the  sec- 
ond conductor  to  eject  him  for  want  of 
said  voucher,  were  Incimslstent  rights. 
Each  could  not  co-exist  at  the  same  time. 
Mistake  or  fault  of  the  conductor  In  not 
giving  him,  on  request,  such  a  check, 
would  not  give  him  a  lawful  right  to  ride 
on  the  second  train,  though  he  might  re- 
quire damages  against  the  company  for 
the  wrongful  act  of  tbe  first  conductor. " 
In  Bradsbaw  v.  Railway  Co..  135  Mass. 
407,  the  court  say:  "It  is  no  bardshlp 
upon  the  passenger  to  put  upon  him  tbe 
duty  of  seeing  to  it  in  the  hrst  Instance 
that  he  receives  and  presents  to  the  con- 
ductor a  proper  ticket  or  check,  or.  It  be 
fHils  to  do  this,  to  leave  blm  to  htn  remcdv 
against  the  company  for  a  breach  of  its 
contract.  Otherwise  the  conductor  must 
investigate  and  determme  the  question  as 
beat  he  can  while  tlte  car  is  on  Its  pas- 
aage.  Theclrcumstanms  would  not  be  fa- 


vorable for  a  correct  decision  In  a  doubt- 
ful case."  See,  also,  Mosher  v.  Railroad 
Co.,  23  Fed.  Rep.  326;  Hail  v.  Railroad  Co., 
15  Fed.  Rep.  57;  Petrle  v.  Railroad  Co., 
42  N.J.  Law,  449;  Railroad  Co.  v.  Gants, 
38  Kan.  618, 17  Pac.  Rep.  54;  Railroad  Co. 
T.  arlOin.  6d  III.  499;  Sbelton  v.  Railroad 
Co., 39  Ohio  sr.  214;  Railroad  Co.  v.  Flem- 
ing, 14  Lea,  128:  Railroad  Co.  v.  Conneil, 
112  in.  295;  Prince  v.  Railroad  Co..  64  Tex. 
146;  Hufford  v.  Railroad  Co.,  ^  Mich.  118, 
18  N.  W.  Rep.  5S0;  Downs  v.  Railroad  Co., 
36  Conn.  2S7;  Jerome  v.  Smith,  4X  Vt.  230. 

On  the  other  hand,  tbe  contention  for 
the  plaintiff  is  that  when  he  paid  his  fare 
from  Portland  to  Grant's,  upon  the  repre- 
sentation and  promise  of  the  conductor 
that  he  could  stop  over  at  The  Dalltm  and 
ride  upon  the  next  train,  and  the  conduct- 
or delivered  to  him  a  drawback  check 
with  a  receipt  for  the  money  Indorsed  on 
the  back  thereof,  and  that.  In  pursuance 
of  such  agreement  and  promise,  he,  hav- 
ing stopTied  over,  and  then  gone  upon  the 
second  train  without  notice  of  any  con- 
trary regulation  until  after  he  commenced 
his  journey,  was  notcompelled  to  pay  fare 
or  leave  the  train,  but  that  he  was  law- 
fully there,  and  might  stand  upon  his 
rights,  and,  il  wrongfully  ejected  by  the 
conductor,  he  could  recover  damages  tor 
any  Injuries  which  he  suffered  in  conse- 
quence of  such  ejection.  Upon  the  facts 
there  Is  no  doubt  but  that  tbe  plaintiff 
had  no  knowledge  of  the  rules  or  regula- 
tions of  the  company,  and,  as  the  agree* 
ment  for  a  ticket  with  the  right  to  stop 
■iver  was  made  before  tbe  ticket  was  de- 
ivered,  the  platntIO  cannot  be  deemed  to 
have  assented  to  any  part  of  the  contract 
expressed  by  the  ticket  different  from  that 
made  with  the  conductor.  As  he  wished 
to  make  his  Journey  over  tbe  road  on 
different  trains  to  accommodate  bis  busi- 
ness engagements,  the  conductor  must  be 
supposed  to  have  known  what  the  rules 
and  regulations  required  In  respect  to  the 
matter  upon  whlcb  be  desired  informa- 
tion. He  was  the  person  appointed  by 
the  company  to  impart  the  information 
asked,  and  to  sell  and  deliver  to  him  a 
ticket  as  evidence  of  bis  right  to  ride. 
This  agent  assures  him  that  he  can  pay 
his  fare  to  Grant's  station,  and  that  ho 
can  stop  over  at  the  placedesignated.and 
the  plaintiff,  relying  upon  tils  representa- 
tions, pays  ills  tare.  His  ticket  is  not  de- 
livered to  him  immediately  lor  cnnt  of 
change,  and  not  until  some  30  ndnates 
after  his  contractor  understanding  of  per- 
mission to  stop  over  was  made,  shonMng 
that  he  parted  with  his  money  in  reliance 
upon  the  contract  made  or  permission 
given,  and  not  upon  a  ticket  whlcb  he  bad 
not  seen,  expressing  different  terms,  or 
terms  Inconsisteut  with  his  right  to  pur- 
sue his  Journey  upon  tbe  next  train. 
"When  tbe  ticket  wasdeilvered  to  him,  sup- 
posing that  it  is  sufficient,  orthat  the  con- 
ductor whose  duty  It  was  to  furnish  It 
would  deliver  one  conforming  to  tbeir  en- 
gagement, and  relying  upon  his  contract 
as  made,he  puts  the  ticket  Into  bis  pocket 
without  observing  Its  terms,  or  that  it  ex- 
pressly limits  bis  right  to  rMc  on  that 
day  and  train  only,  and  stops  over  at 
The  Dalles;  and  when  he  commences  hla 
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Jonrney  on  tlie  nest  train,  and  his  ticket  | 
10  demanded  of  hlni,  he  1b  loformed  by  the  I 
cunductnr  that  it  ia  Insufficient,  when  he 
explalnft  to  him  the  contract  he  made  with 
the  other  conductor,  and  that  ho  la  on 
that  train  In  pnraaanee  of  hla  aasurancea 
and  contract,  but  the  necond  conductor 
refasea  to  receive  hla  explanations,  and 
demands  of  him  the  payment  of  his  fare, 
or  the  alternative  of  leaving;  the  train, 
both  of  which  he  refaaeH  to  do,  claiming 
that  he  la  lawfully  upon  the  train,  and  re- 
slacinK  with  force  his  expulsion  from  it. 
Under  such  clrcumstancea,  the  plaintiff 
contends  that  tbecontractestablished  the 
relation  of  paBseneer  and  carrier,  and.  If 
the  ticket  lurnlsbed  by  lea  aj^ent  waa  In- 
sutliclent  to  notify  tlie  second  conductor 
of  his  rlffht  to  travel  on  that  train,  that 
It  wastbp  negligence  of  the  other  conduct- 
or, and  that  be,  being  without  fault,  had 
a  lawful  right  to  travel  on  that  train,  and 
might  realat  hla  ejection,  and,  if  ejected,  he 
could  recover  damages  for  any  Injury 
which  be  suffered  by  reason  of  such  ejec- 
tion. 

In  support  of  this  contention  namerona 
authorities  are  cited,  to  which  It  Is  not 
possible  to  malte  full  reference.  Perhaps 
ai*  strong  a  ease  as  any  is  Head  v.  Rall- 
nmd  Co..  70  Ga.  SoH,  7  S.  E.  Rep.  217. 
which,  like  the  case  at  bar.  was  an  actlmi 
intortfcir  the  expulsion  of  the  plaintiff 
from  the  cara  of  the  defendant.  By  Bume 
negligence  of  the  company's  agent  the 
plain  tlH'a  ticket  was  not  stamped  or 
signed  as  required  by  the  conditions  of 
the  ticket  and  the  r^nlatlons  of  the  com- 
pany. He  presented  the  ticket  for  his 
fare,  bnt  it  was  rftused  by  the  conductor, 
and  for  his  expulsion  the  conrt  held  that 
beconid  recover  "his  proper  damages  of 
all  sort. "and  amons:  <>ther  things  sayin.!;: 
**The  company  could  no  more  be  beard  to 
say  that  an  error  was  committed  by  Its 
agent,  resnltlng  In  a  breach  of  duty  on  Its 
part  to  the  plnintifT,  thau  It  can  be  lieard 
to  say  that  an  error  was  committed  hy  itH 
own  action.  •  *  *  He  [the  pluintlff] 
had  a  right  to  assume  that  all  tliene 
agentu  understood  their  duties  and  would 
perform  tliem  ;  and.  If  he  performed  his,  he 
could  stand  upon  his  contract,  and  upon 
hlR  r^atlon  aa  a  passengHr  which  the  con- 
tract generated."  In  Uallrood  Co.  v.  Rice, 
(V4  Md.  63,  21  Atl.  Rep.  VI,  the  plaintiff  bad 
gone  upon  one  of  the  trains  of  the  com- 
pany with  a  proper  ticket,  and  the  con- 
ductor canceled  It  by  mistake,  bnt  after- 
wards attempted  tu  correct  it,  and  as- 
Bured  the  plaintiff  that  it  would  be  ail 
right,  and  that  be  could  ride  opon  (t  on 
the  next  train  in  that  condition.  It  was 
not  properly  corrected,  and  when  the 
plaintiff  went  upon  the  returning  train 
and  presented  the  ticket  the  conductor  re- 
tnsed  to  take  It,  and  the  pialntltf,  refusing 
to  pay  his  fare  '  'r  leave  the  train,  was  ex- 
pelled therefrom.  Tbecoort  says:  "The 
retnrn  coupon  waa  canceled  through  the 
mistake  of  the  condnctor.  Thin  error  he 
attfinpted  to  correct,  and  informed  plain- 
tiff that  it  was  all  right.  The  latter  had 
a  right  to  rely  on  this  assurance, and  that 
the  ticket  fur  which  he  bad  paid  his 
money  entitled  him  to  return  to  XVilmlng- 
tou.  If  theaervanta  of  the  appellant,  un- 


der such  circumstances,  laid  their  hands 
forcibly  upon  the  plaintiff,  and  compelled 
him  to  leave  the  cur. there  waa  not  merely 
u  breach  of  contract  im  the  part  of  tlie 
company,  but  an  unlawful  Interference 
with  the  person  of  the  plaintiff  and  an  ia< 
dignity  to  his  feellnga  for  which  an  action 
will  lie,  and  for  which  he  Is  entitled  to  be 
compensated  in  damages.  Such  is  the 
weil-Hettled  law  of  tlilH  state  aud  of  this 
country.  The  mistake  by  whlcli  plaintiff's 
ticket  was  canceled  was  the  mistake  of 
the  appellant's  servants,  and  It  mnst 
abide  the  consequences."  In  Hufford  v. 
nBllroadCo.,64Micb.631,  31  N.  W.  Hep. 
544,  the  plaintiff  purchased  In  good  faith 
of  the  ticket  agent  a  genuine  ticket,  issued 
by  the  company,  which  the  agent  had  a 
right  to  sell,  covering  the  distance  l>e' 
tween  two  utatlons,  and  was  informed  by 
the  agent  that  it "  was  good,  and  entitled 
blm  to  ride  between  eald  statJons.  **  The 
court  say:  "When  the  plaintiff  told  the 
conductor  on  the  train  that  he  had  paid 
his  fare,  and  stated  the  amount  he  paid  to 
the  agent  who  gave  him  the  ticket  he  pre- 
sented, and  told  him  it  was  good.  It  waa 
the  duty  of  the  conductor  to  accept  the 
statement  ot  the  plaintiff  antil  he  found 
ont  that  It  was  not  tme.  no  matter  what 
the  ticket  contained  In  words,  figures,  or 
other  marks."  See,  also.  Railroad  Co.  T. 
McDonough,53Ind.  289;  Burnham  v.Rall- 
roadCo.,  63  Me.  2fM;  Hamilton  v.  Rail- 
road Co..  63  N.  Y.  25;  Palmer  v.  Railroad 
Co..  8S.  C.  580;  Railroad  Co.  T.  Fix,  88 
Ind.  3N1;  English  v  Canal  Co.,  66  N.  Y. 
454;  Tarbell  v.  Railroad  Co..  34  Hun.  53. 

In  the  case  at  bar,  the  plaintiff  never 
had  any  valid  ticket  or  evidence  of  his 
right  to  ride  or  travel  on  the  train  from 
which  he  was  expelled.  His  ticket  was 
not  even  apparently  valid  on  its  lace 
when  offered,  and  Is  not  within  the  prin- 
ciple nr  reason  of  some  of  the  cases  cited 
In  support  of  bla  contention.  That  he 
had  pnid  his  fare  to  his  destination,  and 
that  the  conductor  represented  that  he 
ratf^ht  stop  over  at  The  Dalles,  may  he 
admitted,  but  the  ticket  he  received  fur- 
ntijhcd  no  evidence  ot  that  permission,  was 
inconsistent  with  It,  and  when  offered  It 
wuR  after  the  right,  according  to  Ita 
terma,  had  expired  to  travel  upon  it.  It 
Is  not  the  case  of  a  passenger  with  a  vallcl 
ticket  entitling  him  to  a  ride  on  the  train, 
from  which  he  was  ejected,  or  with  such  a 
ticket  an  he  was  required  to  have,  and  by 
some  mistake  or  fault  ot  the  conductor 
wi-ongly  canceled,  aa  In  Railroad  Co.  v. 
Rice,  64  Md.  63,  21  Atl.  Rep.  VT;  or  surren- 
dered to  the  proper  agent  of  the  company 
on  demand,  aud  receiving  back  what  the 
agent  believed  tu  be  the  proper  evidence 
of  a  right  to  ride  on  It,  and  when  pre- 
Rented  to  the  other  conductor  refused,  de- 
spite the  explanations  offered,  as  in  Rail- 
road Co.  V.  Fix,  88  Ind.  884:  or  as  in  Rail- 
road Co.  r.  McDonongh,  58  Ind.  398;  or 
where  the  ticket  appears  upon  Its  face  to 
be  good,  although  not  a  rogolar  ticket, 
but  which  the  ticket  agent  assures  the~ 
passenureris  sufficient,  after  his  attention 
hHH  been  racalie<l  to  it,  and  is  afterwards 
refusiHl  by  the  conductor  on  thi*  train,  as 
in  Hufford  V.  Railroad  Co.,  53  Mich.  ll>t. 
IS  N.  W.  Bep.  580,  64  Ulcb.  631,  31  S.  W. 
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1^.644;  or  where  tlie  plaintiff  has  paid 
hlM  fare,nni]  the  same  condDCtor  to  whom 
be  paid  it  aHkH  for  It  ofealn,  and  tuslHts, 
QnleRsltlH  paid,  that  be  would  put  the 
ptalntlfl  off,  aud  the  latter,  refaalns  tu 
pay.  is  forcibly  ejected  from  the  train,  as 
in  English  v.  Canal  Co.,  66  N.  T.  454;  or 
where  the  plaintiff  was  not  gaWty  of  any 
negligence  In  accepting  his  ticket,  but 
carefully  examined  it,  saw  everything 
there  was  on  It,  and  received  explanation 
of  the  meaning  of  the  punched  holes,  and 
assurances  that  thetlcket  In  the  condition 
In  which  it  wac  would  be  good  for  the 
trip,  and  the  conductor  refused  to  receive 
It,  as  in  Murdoch  T.Uailroad  Co..137  Mass. 
SW,  and  in  sume  otiier  cases  cited  which 
might  be  dlstlngulsiied.  It  la  true  that 
the  principle  announced  in  some  of  the 
authorities  cited  la  in  conflict  with  the 
contention  for  the  defendant,  and,  wlille 
I  own  some  reluctance,  It  seems  to  me 
that  the  weight  of  authority  and  reason, 
a9  applicable  to  the  facta  as  disclosed  by 
this  record,  Is  that  It  to  the  duty  of  the 
passenger  to  pay  his  fare  nr  quietly  to 
leare  the  train  when  requeuted.  if  be  has 
not  the  proper  ticket,  and  resort  to  bis 
appropriate  remedy  for  the  damages  he 
has  sustained  ;  but  that  if  he  attempts  to 
retain  his  seat  without  paying  his  fare, 
and  is  expelled  by  the  condnetor.  becan 
recover  no  damages  for  the  injuries  In- 
curred by  the  expntsion.  This  result  will 
tend  to  avoid  unseemly  struggles  occur- 
ring on  railroad  trains,  nsually  tilled  with 
pasnengers.  Including  women  and  children, 
and  thereby  prevent  breaches  of  the  peace, 
and  at  the  same  time  will  fully  protect 
the  passenger  by  making  the  company 
reaponslble  for  all  damages  resulting  from 
any  breach  of  its  contract.  It  Is  not  dis- 
puted that  the  buslneua  of  electing  the 
plaintiff  wasextremelydlriasrreeable  to  the 
conductor,  and  that  he  made  considerable 
effort  to  induce  tbe  plaintiff  to  pay  his 
fare  or  peaceably  to  leave  the  train,  but 
that  the  plaintiff  not  only  Insisted  on  be- 
ing put  off  by  force,  but  resisted  with  all 
the  force  he  could  command.  It  ts  hardly 
necessary  to  say  that  no  reference  is  In- 
tended to  apply  to  agents  of  the  company 
who  act  wantonly  or  willfully  or  mali- 
ciously, or  that  a  trespasser  upon  a  train 
can  be  treated  In  a  willful,  wanton,  or  ma- 
UcloUB  manner. 

2.  The  motion  for  nonsuit  was  based 
principally  upon  the  Idea  that  the  evidence 
for  the  defendant  was  the  only  evidence 
In  tbe  cane,  and  that  this  so  conclusively 
showed  that  the  defendant  had  leased  its 
road  and  ceased  to  operate  it  at  tbe  time 
of  the  injury  that  tbe  court  erred  In  sub- 
mitting the  case  to  the  Jury.  The  stipula- 
tion and  pleadings  admit  that  the  defend- 
ant was  the  owner  of  tbe  road.  When  It 
is  admitted  that  a  railroad  company  is  the 
owner  of  a  railroad  then  being  operated,  a 
presumption  arises  that  the  same  Is  oper- 
aterl  by  the  compan,v  owning  it,  and  the 
burden  of  proof  Is  upon  such  company  to 
show  to  tbe  satisfaction  of  the  jury  that 
such  la  not  tbe  fact.  Thus  in  FerKuaon  v. 
Railroad  Co.,  63  Wis.  145.  23  N.  W.  Rep. 
123.  the  court  suy :  "When  a  railrund 
company  owns  a  railrnad  In  oiteriition, 
bearing  the  name  of  ttau  company,  the 
v.26F.no.l6— 67 


presumption  is  that  inch  company  oper- 
ates it.  and  in  order  to  relieve  itself  from 
IlablUties  fur  Injuries  to  pei-sons  upon  such 
road,  caused  by  tbe  negligence  of  the  em- 
ployes operating  the  same,  the  burden  of 
proof  Is  upon  It  to  show  that  it  does  not 
operate  the  same."  Now,  is  It  disputed 
but  that  at  common  law  Che  general  rule 
was,  where  unlmpeached  witnesses  Testify 
distinctly  and  positively  to  a  face  and 
are  uncontradicted  their  testimony  was 
to  be  credited,  and  to  have  the  effect  ot 
overcoming  a  mere  presumption?  "But 
this  rule,"  as  R^PALLO.  J.,  observed,  "ia 
subject  to  many  qualifications."  El  wood 
v.  Telegraph  Co.,  45  N.  T.  568.  Our  Code 
provides  that  the  Jury  "are  not  bound  to 
find  in  conformity  with  the  declarations 
of  any  number  of  witnesses,  which  do  not 
produce  conviction  In  thelrmlnds,  against 
a  less  numt>er,  or  against  a  presumption, 
or  other  evidence  satisfying  their  minds." 
Hill's  Code.  5  84.5.  subd.  2.  This  seems  to 
Indicate,  as  was  contended,  that  where  a 
presumption  arises  In  any  case  the  Jury 
are  not  bound  to  believe  the  declarations 
of  a  witness,  or  a  number  of  them,  con- 
tradicting the  presumption,  but  that  the 
credibility  ot  such  witness  or  witnesses 
then  becomes  a  question  lor  tbem,  and.  If 
they  are  not  satisfled  ot  tbe  trnthfalness 
ot  the  evidence  of  sacb  witnesses,  they  are 
not  bound  to  believe  It,  but  may  find  in 
accordance  with  the  presumption.  The 
execution  of  the  lease  is  admitted,  but  tbe 
transfer  and  possession  under  it  are  dis- 
puted, and  the  establishment  of  that  fact 
is  dependent  upon  the  testimony  of  Mr. 
Cookingbam,  and  certain  telegrams  and 
elrealars  offered  through  him  for  that 

f)nrpOBe.  The  lease  Itself  purports  to 
lave  been  executed  In  April,  1K87,  and  be- 
fore the  statute  for  Its  authorisation  had 
gone  into  effect;  but,  waiving  this,  the 
truth  of  the  transfer  and  powesslon, 
which  ought  to  have  been  clear  and  de- 
cisive, was  vague  and  unsatisfactory. 
From  the  nature  of  the  circumstances, 
and  as  Mr.  Cookingbam  stood  related  to 
them,  it  was  not  poaalble  for  him  to  testi- 
fy positively  or  distinctly  as  to  this  trans- 
action. Nor  do  the  tel^ram  and  circular 
relied  upon  to  establish  the  transfer  and 
poHsesslon.  aided  by  the  testimony  of  Mr. 
Cookingbam,  render  the  proof  In  that  re 
gard  much  more  definite  and  satisfactory. 
Owing  to  their  vagueness  as  applied  to 
the  subject-matter  In  dispute,  without  his 
testimony  they  are  of  little  value  as  evi- 
dence. Much  that  he  testifles  to  is  but 
hearsay,  much  mere  conclusions,  and  as 
to  what  may  be  regarded  as  relevant,  It 
was  for  the  Jury  to  pass  upon  the  weight 
to  be  given  to  bis  statements  la  respect 
thereto,  aod  bis  credibility.  Taking,  then, 
into  consideration  the  presumption  of 
operation  of  the  road  from  Its  ownership, 
and  in  addition  thereto  that  the  stock  con- 
tract upon  which  plaintIR  shipped  his  cattle 
and  rode  to  Portland  was  drawn  in  the 
name  of  the  defendant  company,  and 
signed  by  the  agent,  as  the  agent  ot  th« 
defendant,  for  that  company;  that  tbe 
lettering  upon  Its  cars  and  ticl^ets,  draw- 
back checks,  and  other  tvritlngs,  etc.. 
were  likewise  In  tbe  name  of  the  defend- 
ant company;  together  with  the  testl- 
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moay  of  the  plaintiff,  keeplnx  In  mind 
that  the  Jury  are  the  Judft^n  of  the  credi- 
bility o(  the  vritnesaes.— it  would  be  diffl- 
cnlt  on  thlH  record  to  aimign  any  Just  or 
legal  reasnn  to  withdraw  the  case  from 
thejury.  Leading  out  of  view  the  ques- 
tion of  credibility,  before  a  withdrawal 
of  a  cane  from  a  Jury  can  be  iustifled,  the 
lactB  of  the  case  should  not  only  bt>  undis- 
puted, hut  the  conclaHlon  to  be  drawn 
from  them  Indisputable.  Bat,  whether 
the  facts  he  disputed  or  undisputed.  It  dif- 
ferent minds  may  honestly  draw  different 
conclusions  from  tlieni  the  caRe  should  be 
properly  left  to  the  jury.  Railroad  Co.  v. 
Van  Steinburg,  17  Mich.  99;  Railroad  Co. 
V.  Stout,  17  Wall.  657.  Upon  this  point  we 
think  there  was  no  error  In  refusinR  the 
motion  fur  nonsuit.  But  In  view  uf  the 
considerations  already  expressed  thejudg- 
nient  is  reversed,  and  the  plaintiff  remit- 
ted to  his  remedy  in  accordance  there- 
with. 


Baldock  v.  Atwood  et  al. 
{Supreme  Court  of  Oregon.  June  94^  1801.) 

AXBKDHEST  OF  Fl^ADINOS  —  COXIRACTS  —  PBB- 

roRMANca— Btitutb  or  Fbaods. 

1.  While  the  power  to  pennit  an  amendment 
of  the  pleadings  is  vevtea  in  tba  court  below  it 
ought  to  be  liberally  exerciaed  lu  fartherance  of 
justice.  The  insurtion  of  new  additional  allega- 
tions  in  support  of  the  claim  made  by  the  plaln- 
tlfl,  when  the  subject -matter  of  the  suit  contin- 
ues the  same,  Is  In  the  discretion  of  the  trial 
court. 

2.  Whra  B.  paid  to  F.  a  valuable  considera- 
Uon  fcff  the  right  to  dig  a  ditch  acron  F.  'a  land 
80  as  to  flow  water  into  Bnldock  slough,  and  B. 
t&kes  possession  thereof  and  cuts  the  ditch,  and 
causes  the  water  to  flow  through  the  same  for 
many  years,  the  contract  is  executed,  and  a  pur- 
chaser from  F.  takes  with  notico  of  B.  's  interest, 
which  Is  such  that  a  court  of  eauity  will  protect 
It. 

8.  When  B.  had  the  right  to  flow  water  Into 
Baldook  slough,  ana  defendants,  wishing  to  All 
up  a  part  of  said  slouch,  agreed  with  B.  that  if 
he  would  abandon  said  slou^^h  and  the  right  to 
flow  water  therein  the  defendants  would  give 
him  the  right  of  way  on  a  section  line  through 
their  land,  and  the  defendants  then  caused  said 
line  to  be  surveyed  and  the  line  of  said  ditch 
marked  with  stakes,  and  the  plaintiff  acx*epted 
said  offer,  and  dug  his  ditch  on  the  line  marked 
by  the  defendants  for  that  purpose,  and  aban- 
doned the  slough,  which  is  filled  op  bv  the  defend- 
ants, and  the  plaintiff  continuously  uses  said 
new  ditch  for  many  years,  the  same  amounts  to 
an  exchange  of  the  plaintiff's  rights  to  flow  water 
through  the  slough  for  the  right  of  way  on  the 
section  line,  and  said  contract,  though  existing 
in  parol,  being  executed  by  both  parties,  is  taJcen 
out  of  the  operation  of  the  statute  of  frauds. 
(Syllalnu  by  the  Court.) 

Appeal  from  circuit  court.  Baker  coqd- 
ty;  M.  D.  Cliffoiiu.  JudRe. 

The  cause  was  finally  tried  npcm  the  sec- 
ond amended  complaint,  which  was  filed 
by  leave  of  the  court  after  the  evidence 
was  all  taken,  apparently  to  conform  the 
pleadings  to  the  tacts  proved.  Said 
amended  complaint  alleges  "That  at  all 
times  stated  In  complaint  plaintiff  was  a 
citlxen  of  the  United  States  and  over 
twenty-one  years  of  age:  that  ever  since 
1S64  plaintiff  has  been  the  owner  of  cer- 
tain real  estate  In  complaint  described, 
and  resided  upon  thesamecontinnally,  and 
used  the  same  for  stock-raising  and  agri- 


culture. That  at  the  time  of  plalntltTs 
settlement,  in  1S64.  said  lands  were  unoc- 
cupied public  lands  of  the  Cnlted  Utatea. 
That  at  and  ever  since  said  time  there 
flowed  through  the  lands  of  the  plaintiff  a 
natural  water-course,  now  known  and 
called  '  Baldock  8lungh,'  which  sloiisn 
headed  on  a  natural  water-course  in  said 
county  called  '  Powder  River,*  at  a  point 
about  lour  and  one-half  {4%)  miles  from 
Bald  lands  ot  the  plaintiff,  at  or  near  the 
corporate  limits  ot  Baker  City,  and  on 
lands  now  owned  by  the  defendants, 
which  lands  are  particularly  described; 
and  that  the  lands  now  owned  by  the  de- 
fendants at  the  time  of  plaintiff's  settle- 
ment wore  unoccupied  public  lands,  and 
that  said  slough  runs  through  the  lands 
of  the  defendants.  That  plalntlfTa  lands 
are  dry  and  arid  in  character,  and  that 
the  use  ot  water  artificially  caused  to  flow 
over  the  same  is  required  and  necessary  to 
make  said  lands  produce  an  agricultural 
crop.  That  in  the  year  1865  the  plaintiff 
appropriated  of  the  water  of  said  Baldock 
slough,  and  used, In  Irrigating  crops  onhto 
said  lands  by  means  of  dltehea  from  said 
slougl),  three  hundred  Inches  of  water; 
and  at  all  proper  times  and  seasons  there- 
after, continuously  in  each  year  and  up 
to  the  present  time,  the  plaintiff  has  actu- 
ally used  three  hundred  Inches  of  water 
for  the  purpose  ot  Irrigating  aald  land, 
watering  stock,  and  tor  domestic  uses, 
and  that  he  has  remained  In  the  nninter- 
rupted  and  peaceable  use  of  the  same  up 
to  the  time  of  committing  of  the  acts  of 
the  defendants  hereinafter  settorth.  That 
plaintiff's  use  and  enjoyment  ot  said  wa- 
ter continned  for  twenty  years  next  pre- 
ceding the  commencement  ot  this  suit. 
That  In  furtherance  of  s^d  appropriation 
ot  said  water,  and  to  obtain  a  larger  sup- 
ply thereof,  y)lalntlfl  gave  notice  In  writ- 
ing by  filing  the  same  In  the  office  of  the 
county  clerk  of  said  Baker  county,  which 
notice  is  set  out  in  btpc  verba  in  the 
anieuded  cfimplalnt,  and  claims  three 
thouHand  (S.00O)  Inches  Instead  of  three 
hundred  (SOU.)  That  when  said  notice  was 
filed  the  lands  now  owned  by  defendants 
were  owned  by  one  C.  B.  Fisher.  That  Id 
18B9  the  channel  of  said  slough  where  It 
heads  on  Powderriver  liecame  so  obstruct- 
ed from  the  effect  ot  dams  In  the  river,  and 
the  acts  of  Chinese  gardeners  belnR  on  de- 
fendants' land  above  described,  that  the 
natural  capacity  thereof  was  lessened,  and 
the  amount  of  water  therefor  apprupriar- 
ed  and  used  by  the  plaintiff  was  prevented 
from  flowing  therein;  and  that  for  the 
purpose  of  allowing  said  water  so  appro- 
priated by  the  plaintiff  to  flow  down  said 
slough  to  his  lands  the  plaintiff,  by  and 
with  the  consent  of  said  C.  B.  Fisher,  con- 
structed a  dam  In  the  lied  of  said  Powder 
river  at  a  point  near  the  original  town- 
site  of  Baker  City,  aud  onthelands  of  said 
C.  H.  Fisher,  from  said  dam  cut  and  dug 
a  ditch  to  said  Baldock  nlough;  and  that 
by  means  ot  said  ditch  and  dam,  and  the 
water  flowing  through  and  flowing  nat- 
urally in  said  slough,  the  said  three  hun- 
dred inches  of  water  appropriated  by  said 
plaintiff  did  flow  down  and  through  aald 
slough  to  the  lands  of  the  plaintiff,  and 
were  then  naed  by  bim  lor  agriualtnral 
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and  domestie  paipoMi.  That  said  ap- 
propriation by  platntiff  of  three  hun- 
dred inches  of  water,  and  the  increase 
thereof  made  at  the  time  of  filing  and 
recording  said  notice,  were  each  and  all 
made  and  done  prior  to  any  other  appro- 
pnatioa  of  the  water  of  Powder  riveof  or 
Balduck  Blongta  by  any  otber  penioD. 
Tbat  plBlntitf  la  the  owner  of  aaid  tbree 
thousand  Inches  of  water  so  diverted  and 
appropriated,  and  entitled  to  have  said 
water  flow  down  said  slongh  to  and 
upoa  plaintiff's  lands,  and  to  use  the  same 
tbereon  for  irrigation,  watering  stock,  and 
fordomeatlc  purposes.  Thatsalddamand 
ditch  were  .wned  and  used  by  tbe  plain- 
tiff, peaceably,  uninterruptedly,  without 
hindrance  from  Flsber.  and  contlnuouly 
from  tbe  year  1870  to  tbeyear  1S81,  for  tbe 
purpose  of  conducting  tbe  water  so  ap- 
propriated and  belonging  to  the  plaintiff 
from  said  Powder  rlvertoBaldockalnugh. 
That  la  the  year  1881  the  defendants  here* 
In,  being  tbe  grantee*  of  said  C.  B.  Fisher, 
and  tbe  owners  of  tbe  land  whereon  said 
dltcb  and  dam  were  situated,  so  changed 
the  cliansels  of  said  Powder  river  and  ob- 
structed said  ditch  and  slough  that  nei- 
ther said  ditch  nor  slough  would  carry  the 
waters  so  appropriated  by  tbe  plalntlll, 
nor  any  amount  of  water  whatsoever, 
from  said  Powder  rlTer.  Tbat  plaintiff, 
by  and  with  the  consent  of  the  defendants, 
and  at  their  soggestlon  and  request,  and 
In  consideration  of  thf^r  reclaiming  a  large 
portion  of  tbelr  said  lands  for  streets,  ag- 
ricultural and  building  purposes,  then  oc- 
cupied andcoreredbysald  Baidoclc  siougb 
and  ditch,  changed  tbe  location  of  his  said 
ditch,  and  the  point  of  diversion  of  hia  wa- 
ter frmn  Powder  river,  by  placing  a  dam 
in  the  bed  of  said  river  at  a  point  about 
three  handred  feet  above  the  dam  last 
mentioned,  and  by  cutting  a  ditch  along 
the  south  line  of  defendant's  said  lands 
connectinf?  said  river  and  Baldoclc  slouch; 
and  defendants  did  thereupon  fill  up  and 
reclaim  the  lands  formerly  covered  by  said 
ditch  and  sloi^  ehannel  upon  their  said 
lands.  That  since  about  the  year  1881,  at 
a  point  near  where  said  three  hundred 
inches  of  water  are  diverted  from  Powder 
river  into  said  Baldoek  slouch,  the  defend- 
ants have  interfered  with  and  interrupt- 
ed tbe  flow  of  said  water  in  said  ditch  of 
the  plaintiff,  and  diverted  the  same  from 
flowing  into  said  ditch  and  sloiuch,  and 
did  attempt  thereby  wrongtuliy,  unlawful 
ly,  and  Inequltablv  to  appropriate  said 
waters  tluwing  it)  said  ditch  and  slough 
to  thetr  own  use  and  benefit,  and  have  re- 
peatedly, since  said  time,  prevented  him 
from  using  and  enjoying  his  Bald  water 
and  water-ri^^ht,  to  his  damage  in  the  sum 
of  two  thousand  dollars.  That  un  the 
17tb  day  of  November,  1885,  defendants 
again  wrongfully  entered  upon  said  ditches 
and  water-rlgbt  of  tbe  plaintiff,  and  inter- 
fered with  the  watei-s  of  plaintiff  flowing 
insaid  ditch  and  siuuKh,  and  with  a  large 
force  of  employes,  and  with  picks  and 
riiovels,  began  to  divert  said  waters  from 
said  dltcb  and  slough,  and  began  to  con- 
struct In  said  ditch  and  slough  a  dam  of  a 
permanent  character,  with  tbe  Intent 
thereby,  and  by  means  of  said  dam,  to 
prevent  any  of  tbe  vrateni  ao  appropriat- 


ed by  the  plaintiff  from  flowing  in  and 
down  said  ditch  or  slouch  to  his  said  lazids, 
and  wholly  and  forever  deprive  the  plain- 
tiff of  the  use  of  the  same.  That  defendants 
threaten  to  continue  the  construction  of 
aaid  dam  In  said  ditch  of  the  plaintiff,  and 
to  entirely  close  up  the  same,  and  to 
wholly  and  forever  prevent  said  water,  or 
any  part  thereof,  from  flowing  through 
said  ditch  or  dam,  and  d^ndants  will, 
unless  restrained,  erect  In  said  dltcb  at 
said  point  a  permanent  dam,  and  by  said 
means  divert  all  of  said  water  from  plain- 
tin's  said  lands  that  ought  of  right  to 
flow  through  the  same,  all  of  which  acts 
of  tbe  defendants  are  wrongful  and  will 
cause  the  plaintiD  Irreparable  damage. 
That  piatntin's  lands  are  of  the  value  of 
three  thousand  dollars  fter  annnm  for  ag- 
ricultural, stock  and  fruit-growing  pur- 
poB«e,  and  said  value  is  eolriy  dependent 
on  tbe  use  of  said  three  thousand  inches 
of  water,  and  tbat  without  tbe  uae  of  eald 
water  said  lands  would  be  rendered  eatlre- 
ly  Talaelees*  and  plaintiff  has  no  plain, 
speedy,  or  adequate  remedy  at  law.  Tbat 
plaintiff  has  sustained  other  damages  by 
tbe  said  wrongful  acts  <»f  defendants  In 
the  sum  of  one  thousand  dollars,  and  that 
they  are  wholly  InsolveDt.  That  defend- 
ants, after  an  Ineffectual  motion  to  strike 
out  this  complaint,  answered  the  same, 
denying  most  of  the  material  allegations, 
and  thus  allege  that  at  the  time  of  the  al* 
leged  location  of  the  water-rights  by  the 
plaintiff  one  C.  B.  Fisher  owned  tiie  land 
where  said  alleged  water-right  was  locat- 
ed, and  had  on  the  ISth  day  of  September, 
1886,  located  a  water-right  on  Powder 
river  for  Irrigating  his  said  land.  That 
said  Fisher  consented  that  plaintiif  might 
hare  the  use  of  a  portion  of  his  said  land 
to  cut  a  ditch  and  run  water  from  said 
Powder  river  through  tbe  lands  of  said 
Fisher  in  irruirating  his  said  land,  and  that 
said  permission  or  license  was  not  in  writ- 
ing, and  was  without  consideration. 
That  afterwards  the  defendants  and  their 
grantors  succeeded  to  all  the  rights  of  said 
Hsher  to  said  land  and  water-rights,  and 
in  the  dam  used  for  the  same,  by  eooi 
and  sufficient  deeds.  That  at  the  time  of 
the  purchase  of  said  lands  and  water- 
rights  the  defendants  knew  nothing  of  the 
license  to  the  plaintiff  by  said  Fisher. 
That  afterwards,  in  the  year  1881,  the 
plaintiff  expressly  recognized  the  rights  of 
the  defendants  In  said  land,  and  agreed 
that  tbe  termn  by  which  tbe  plaintiff 
should  use  the  lands  of  the  defendants  to 
conduct  water  to  eucb  slough  should  be 
reduced  to  writing, and  signed  by  ti«e  par- 
ties, but  plaintiff  refused  to  sign  eald 
agreement  when  so  made.  That  defend- 
ants have  never  agreed  or  consented  that 
plaintiff  should  use  their  land  for  the  pur- 
pose demanded  by  plaintiff,  except  as  the 
same  might  notlnterfere  with  defendants* 
rights  Id  the  premises.  That  defendants 
have  been  and  are  now  willing  that  plain- 
tiff have  a  ditch  on  their  land  to  convey 
water  to  said  slough  as  a  favor,  so  long 
as  the  same  does  not  interiere  with  thede- 
fendants*  proper  and  reasonable  use  of 
their  water-right,  and  all  defendants' acts 
In  relation  to  the  use  of  said  water  have 
been  reasonable  and  proper,  and  in  such 
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manner  as  to  aecommodate  the  plaintiff 
aa  much  as  possible.  That  the  ditch  iwed 
by  the  plaintiff  ia  DoweoconRti'ucted  as  to 
entirely  deprire  the  defendants  ol  the  use 
of  tbelr  Raid  water-right.  That  on  or 
about  July,  1881»  defendfUitB  nntided  the 
plaintiff  not  to  nae  thrditeb  cat  by  him 
on  detendenta*  land,  and  not  to  interfere 
with  any  property  of  defendants,  and  that 
plalntlff'a  use  of  aaid  land  under  said  Fleh- 
er  was  a  mere  llcenee,  and  that  the  same 
wae  thereby  revoked,  and  long  prior  to 
any  of  the  actacomplained  of  by  tbe  plain* 
tiff."  The  reply  denied  tbe  new  matter  in 
tbe  answer,  and  then,  aa  a  further  defense 
thereto,  alleges  tbat  plaintiff  paid  Fisher 
a  valuable  consideration  for  the  right  to 
erect  satd  dam  on  hla  land,  and  to  cut 
fmd  maintain  aald  ditch;  and  by  way  of 
charging  the  defendants  with  notice  the 
reply  further  alleges  that  said  ditch,  and 
the  water  flowing  tlieratn«  were  in  plaln- 
tW's  possession  and  use  at  the  time  of  the 
defendants*  porchase.and  were  visible  ob- 
jects, and  also  that  plaintiff  paid  Fisher  a 
valuable  consideration  lor  tbe  right  to 
ase  his  land  for  such  purpose.  The  court 
rendered  a  decree  in  favor  of  the  plaintiff 
In  accordance  with  hie  claim  upon  the 
trial,  from  which  the  defendants  have  ap< 
pealed. 

3*.  C.  Hyde  and  Glena  O.  Holotan,  for 
appdlants.  A,  J.  Luwrence,  for  respond* 
ent. 

8TIIAHAI4,  C.  J.,  (after  atatlag  tbff  fkcta 
aa  above.)  The  first  question  made  by 
the  appellant  Is  tbe  action  of  tbe  coart 
below  in  allowing  the  plalntltfto  file  the 
second  amended  complaint.  It  is  con* 
tended  that  It  la  such  a  departure  from 
the  cause  of  suit  set  up  in  the  original  and 
first  amended  complaint  that  It  Is  In  no 
sense  an  auacndment.bnt  an  original  com- 
plaint, setting  up  an  entirely  new  and  dis- 
tinct cause  of  suit.  It  Id  true  It  contains  a 
namber  of  allt^atlons  not  found  In  either 
the  original  complaint  or  thn  first  amended 
complaint,  but  this  of  Itself  Is  not  suffl- 
cl«it  to  deprive  the  plaintiff  of  tberlght  to 
amend  upon  leave  of  tbe  court.  The 
amendment  does  not  change  the  contro- 
versy. Tbe  suit  still  Is  in  relation  to  tbe 
water  alleged  to  have  been  appropriated 
by  the  plaintiff,  and  his  right  toliavelt 
How  to  and  upon  his  land.  This  Is  the 
real  gist  of  the  suit.  Any  amendments  of 
tbe  pleadings  which  would  farther  sup- 
port this  right  might  b^  permitted  by  the 
court  In  furtherance  of  iustlce;  so,  also, 
any  amendment  of  the  answer  which  tend- 
ed to  dufeat  tbe  cause  of  suit  set  up  by  the 
plaintiff  might  be  allowed  thedefeudant 
on  the  like  terms.  The  power  of  amend- 
ment under  tbe  Code  ought  to  be  liberally 
exercised  In  furtheruncB  of  Justice.  While 
the  pHrtles  are  In  court  they  ought  to  be 
permitted  to  shape  their  pleadings  In  such 
a  form  as  they  may  bo  advised  so  as  to 
present  the  real  questions  at  Issue,  that 
the  same  may  be  determined  with  as  little 
delay  and  expense  as  posRlble.  Nothing 
Is  erer  gained  by  turning  a  party  out  of 
court,  or  compelling  him  to  take  a  non- 
suit, on  account  of  some  defect  in  bis 
pleading,  not  discovered,  perhaps,  until 
daring  the  progress  of  tbe  case^  when  an 


amendment  could  sopply  the  d^ect,  and 
tfaeactlon  orsuit  be  broughtto  an  early  de- 
termination. The  defendants  did  nat  re- 
queetto  takenoy  additional  evidence  after 
the  amendment,  and  It  Is  not  claimed  that 
they  were  In  any  way  prt^udlced  on  the 
merits  by  allowing  It.  we  therefore  tfalnle 
tbe  court  below  properly  allowed  thi- 
amendment.  Mlnerv.O'Uarrow,  60  Mlcb. 
91, :»  H.  W.  Bep.  848;  U.  8.  v.  Telephone 
Co..  89  Fed.  Rep.  716;  Bogers  v.  Hodgson, 
(Kan.)  26  Pac.  Bep.  732;  Ballroad  Co.  T. 
Small.  Id.  695. 

2.  It  appears  from  tbe  pleadings  and 
evidence  that  tbe  plaintiff,  as  early  as  1862, 
appropriated  and  commenced  to  use  the 
water  from  Baldock  slough  for  Irrlgut* 
Ing  his  land,  and  tor  domestic  and  stuck 
purposes.  This  slough  at  that  time  was 
connected  with  Powder  river,  and  frou 
one-third  to  one>batf  of  tbe  water  o( 
aald  river  flowed  into  It,  altliongh  called 
\  "alongfa."  It  was  to  all  intents  and  pur- 
poses a  natural  water^onrae.  Some  time 
thereafter  the  channel  Powder  river 
changed,  either  from  natural  or  artificial 
causes,  so  that  the  head  of  tbe  alough 
ceased  to  connect  with  said  stream.  Bal- 
dock then  pnta  dam  In  said  river,  and  cut 
a  ditch  again  connecting  tbe  river  and 
alongh.  This  ditch  was  cut  through  lands 
In  the  possession  of  oneC.  B.  Fisher,  and 
owned  by  him,  or  else  the  legal  title  was 
In  the  state.  However  that  may  be. 
Fisher  subsequently  succeeded  to  the 
state's  title,  and  the  defendants  ha  re  ac- 
quired whateverlnterest  Fisher  had  In  tbe 
premlaes.  Tbs  evidence  tends  to  prove 
that  Baldock  paid  Fisher  a  valuable  con- 
sideration for  the  right  to  cut  said  ditch, 
one  or  two  witnesses  testified  expressly 
to  the  fact,  though  the  clruumstances  and 
the  price  paid  do  not  appear  with  aa 
much  distinctness  astheyought.  Baldock 
sluugh  was  a  crooked,  sln^gldi  stream, 
and  In  some  of  Its  windings  a  lot  of  Ctal- 
neae  gardeners  established  themselves  and 
engaged  In  gardening.  For  the  parpose 
of  raising  the  water  high  enough  so  aa  to 
use  it  im  their  gardens,  they  threw  willow 
brush  and  other  d6bria  Into  the  stream, 
which  obstructed  tbe  flow  of  the  water, 
and  interfered  with  the  plaintiff's  supply. 
The  evidence  farther  tends  to  prove  that 
the  defendants  were  deslrons  of  filling  np 
said  slough,  and  causing  a  ditch  to  be  dug 
on  the  section  line  between  sections  16 
and  21,  and  for  that  purpose  employed  C. 
M.  Foster,  a  surveyor,  to  ascertain  the 
exact  location  of  said  line,  and  to  mark 
the  place  where  said  ditch  was  to  be  dug.  by 
thesettingof  stakes.  Soonafterthe  stakes 
were  set.  Baldock  with  his  men  entered 
upon  said  premises  with  the  consent  of 
the  defendants,  aa  clearly  appeurs  by  a 
preponderance  of  the  evidence,  and  cut  a 
ditch  on  the  line  marked  out  and  desig- 
nated by  the  defendants  tor  that  purpose. 
This  new  channel  was  cut  about  the  year 
1880.  and  was  thereafter  contlnaousiy  used 
by  the  plaintiff  as  tbe  means  of  his  water 
supply  for  his  farm.  It  followed  the  sec- 
tion linu  through  the  defendants'  premises 
to  where  it  connected  with  Baldock 
slough,  through  which  the  water  was 
conveyed  to  the  lower  part  of  Baldock 
Blough>  and  from  there  to  plalntlEt's  farm. 
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tbf«e  mnw  or  mon  fron  tiw  head  of  the 

dltcb.  The  eonctoe  detail  of  all  tbefaeta 
woald  be  too  ToInmiDoaB  for  ttals  opinion. 
It  saffleee  tu  iay  we  think  the  evidence 
tends  very  stronf^ly  to  prove  that  the 
plaintiff  acquired  the  rtarht  of  Flsber,  for 
a  valuable  consideration  paid,  to  cat 
throofih  hla  land  ao  as  to  conttnoe  hie 
supply  of  water,  If,  Indeed,  be  bad  not  al- 
ready aeqnlred  the  rlflrht  by  preecrlptlon. 
Whether  he  had  such  rlffht.ltls  perbaiw 
anneeeeMary  for  ne  to  decide  at  thin  time. 
Several  reasons  would  ioellne  ne  to  hold 
that  the  change  of  the  channel  of  Powder 
river,  under  the  clreumatDneee  detailed  In 
the  evidence,  did  not  deprive  tbe  plaintiff 
of  the  right  to  have  the  aecnstomed 
amount  of  water  flow  from  the  river  into 
thesluuffh,  bnt.  If  Itdld,  the  plaintiff  ae- 
quired  the  rii^ht  of  Fleher  by  coDtract 
and  payment  ut  a  valuable  conRlderatlon 
therefor.  This,  fonowed  by  the  dlffglng 
of  the  ditch,  and  the  work  and  labor  con- 
nected therewith,  and  the  contlnnoufl  poe* 
session  thereof  for  a  length  of  time  buiS- 
clent  to  bar  an  entry,  would  give  periect 
legal  title;  but.  It  any  clrcumstancei)  were 
lacking  to  make  the  legal  title  perfect  by 
adverae  possession,  the  facts  create  a 
right  so  Strang  that  no  eourt  of  equity 
could  fall  to  recognize  and  protect  the  In- 
terest thns  aeqnlred.  When  the  defend- 
ants acquired  vlaher's  land  they  took  It 
with  notice  of  tbe  fact  that  Baldock'a 
dftch  was  there  and  used  by  him  to  eon* 
v^  water  Into  Baldock  slough.  They 
therefore  took  It  wttb  notice  of  Baldock's 
rights,  and  enbjecttohls  Interest,  what- 
ever it  might  be.  This  statement  of  the 
case  is  conclusive  against  the  defendants' 
contentloo,  but,  U  It  were  necessary  to 
look  further,  tbe  defense  must  fall  for  an- 
otherreason.  When  thuchangewas  made 
and  the  iireeent  ditch  cnt  on  the  line,  and 
that  part  of  Baldock  elougb  abandoned 
by  the  plaintiff,  it  was  at  the  special  re- 
quest of  the  defendants,  and  for  their  In- 
terest and  advantage.  They  wished  to 
flU  np  that  part  of  Baldock  siongh  ho  as 
to  make  that  part  of  their  land  available 
as  an  addition  to  Baker  City.  They  em- 
ployed tbe  surveyor  to  survey  and  mark 
the  line  where  the  new  ditch  was  to  be 
cnt,  and  under  their  direction  the  stakes 
were  set  on  tbe  exact  line  where  tbe  ditch 
now  Is.  They  were  bound  to  know  from 
the  facts  and  cireumscances  in  evidence 
that  this  ditch  was  for  the  permanent  use 
of  the  water,  and  not  a  mere  temporary 
arrangement,  revocable  at  their  pleasure. 
In  legal  effect  the  plaintiff  exchanged  bis 
right  to  Qse  the  slough  and  the  part  of  the 
ditch  at  its  head  for  the  right  of  way 
where  tbe  ditch  now  Is.  The  defendants 
accepted  the  slough,  and  filled  It,  and  rc- 
eelved  whatever  advantage  woold  accrue 
to  their  laud  by  platting  that  part  of  It, 
so  that  a  street  now  passes  over  what 
was  once  a  part  of  Baldock  slough.  Tlie 

f>lalntttr  also  took  poaenHslon  nf  the  new 
Ine  agreed  upon  for  bis  ditch,  and  has 
used  it  ever  since.  The  plaintiff  thus  ac- 
quired the  right  of  way  where  his  ditch 
now  Is,  for  a  valuable  consideration  re- 
ceived by  the  defendantn,  and  he  cannot 
be  disturbed  In  the  possession  and  use  of 
the  name,  and  by  the  transaction  the  de- 
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iBliduitB  aztlngidstaed  the  [didntltl'B  .right 
In  that  part  of  the  slough.  Tbe  defend- 
ants contend  that  the  contract  with  Fhih' 
er,  as  well  as  with  the  defendants,  wai> 
within  the  statute  of  frauds,  and  there- 
lure  the  plaintiff  acquired  no  rights  that 
can  be  recognized,  because  the  alleged  con- 
tract was  nut  In  writing.  It  may  be  con- 
ceded that  each  of  such  transactions  was 
within  the  statute  ol  frauds,  and  void  for 
that  i-eason,if  nothing  else  had  beendone; 
but  they  were  followed  by  performance  on 
both  sides, and  were  thus  taken  out  ot  the 
operation  of  the  statute,  according  tu 
well-settled  equitable  principles,  and  to 
allow  the  statute  to  be  Invoked,  under 
the  clreumstances,  would  be  to  allow  the 
grossest  kind  of  afraud  to  be  consummate 
ed  under  the  protection  of  the  statute. 
The  principle  npon  which  tbe  court  below 
proceeded  la  athrmed,  aud  a  decree  will  be 
entered  here  In  accordance  with  this  opin- 
ion. 

(a  or.  M> 

BIgLhod'  v.  Scott  et  sJA 

(SupFsrrw  Court  tjf  Oregon,  Jona  21, 1891.) 

BUimuiDs— To  CuVXTT  Covbt-Oaouc  —  Ln»oR 
IiJCEKSB— Rbvusai.  TO  Issua— pAnuxT  om  Tax 
— BoMD — Approval. 
1.  In  ui  application  for  an  alternative  writ 
Of  mandamus  to  the  county  court  tot  ref  oslng 
to  grant  a  Uauor  Iloense,  It  1*  improper  to  nuko 
tire  ooonty  clerk  a  party,  unleas  it  be  made  to 
appear  tnat  he  has  reiawd  to  perform  some  act 
whi(^  the  law  apeolally  eololns  upon  him  by 
virtue  of  his  offloe.   UntU  auch  refusal  ha  U  not 
In  default. 

It.  The  writ  of  mandamw  ihould  contain 
every  material  fact  alleged  In  Uie  potiUon  upon 
wlii«i  the  plaintiff  relies,  making  ororeating  the 
duty  upon  the  defeodoDt  lo  act.  or  do  the  pfuilo- 
nlar  thing  which  the  pl^ntitf  demands. 

8.  A  party  wiahiog  to  apply  for  a  Iloense  to 
sell  intoxioatmg  liquors  In  oaantitlea  less  tlian 
one  gallon  most  pay  Into  the  oonnty  treasury 
the  amount  of  the  tax  before  the  license  can  Is- 
suia,  and,  if  the  county  coort  refuse  the  license, 
the  pBXty  cannot  sue  the  county  to  rooover  back 
the  sum  paid.  Tralnor  v.  Ooubh'  of  Uultaomah. 
S  Or.  814,  followed. 

4.  A  party  applybur  for  a  license  to  sell  In- 
toitoatlag  liquors  ta  anaDtlUea  less  than  me 
fraUm,  having  oonvliedf  wltb  all  the  prerequi- 
sites of  the  statute,  is  entitled  to  Uie  license, 
and,  if  the  same  be  refused,  has  his  remedy  by 
E  resort  to  the  revisory  court. 

B.  When  a  bond  In  legal  form  and  proper 
ocndltlonB  is  presented  to  the  county  ooort,  with 
the  requtolle  anmbOT  of  sureties,  who  aeverall? 

Justify  in  the  proper  tonn  and  amoont,  it  Is  the 
luty  of  sooh  court  to  approve  tbe  bond.  In  sucb 
CUB*  they  have  some  discretion,  and  no  more 
ttian  oihar  {Kirsons  o&lied  on  to  approve  bonds. 
They  have  no  right  to  disregard  the  affidavits 
without  legal  proof,  and  they  have  no  right  to 
reject  the  sureties  without  at  onoe  giving  the 
reason,  and  a  speedy  opportunity  to  meet  the 
foots  or  to  supply  other  sureties. 

6.  It  is  a  general  prineiple  of  statutory  con- 
struction that  when  the  word  "may"  is  used  in 
confwring  power  upon  an  officer,  court,  or  tri- 
bunal, ana  the  public  or  a  third  person  has  an  in- 
terest in  tiie  exercise  of  tbe  power,  then  the  ex- 
ercise of  the  power  becomes  Imperative.  Koha 
V.  Binshaw,  17  Or.  808,  SO  Pac.  Rep.  639,  and 
Smith  r.  King,  14  Or.  10,  12  Faa  Rep.  8,  ap- 
proved and  followed. 

7  If  the  ooun^  court  Lmproperlj  refuse  to 
grant  a  liquor  license  to  a  person  who  compiles 
with  the  prerequisites  of  the  statute  on  that  sub* 
ject,  mandamus  will  lie  to  compel  such  license 
to  Issue.  The  writ  of  rerlew  pnvidea  by  see-' 

*  Petition  for  rehearing  pending. 
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tlon  SSb,  Bill's  Code,  Is  iLOt  ao  adequate  lemedy 
in  such  case. 
{SyUabiu  by  the  Court) 

Appeal  from  circuit  coart,  ShermaD 
county;  R.  P.  Boihb,  Judge. 

ThlB  1h  ao  application  fur  a  vrlt  of  man- 
■daatus  to  the  county  court  of  Sherman 
-ttonnty,  requiring  aaid  court  to  grant  the 

filalntltt  a  licenee  to  sell  spirituous  liquors 
n  quantities  less  than  one  gallon  In 
Grant'e  precinct.  In  said  county.  The 
Ittcts  alleged  In  the  petition  for  the  writ 
bring  the  plaintiff  within  the  law  author- 
izing a  llcenae  for  such  purpose.  It  ap- 
pears from  the  record  before  us  that  the 
county  court  of  said  county,  notwlth- 
Btandlni;  such  compliance,  refused  the  11- 
•cense.  It  Is  true,  tne  record  of  the  county 
■court  reL-ltes  that  the  bond  tendered  was 
Insufficient;  but  no  spec! Be  objection  was 
made  to  It,  either  as  to  torm  or  substance. 
The  other  facts  necessary  to  a  proper  un- 
derstanding of  the  case  will  be  noted  hi 
the  opinion. 

J.  L.  Storjr  and  C.  H.  Carey,  for  appel- 
lant. Buntiagtoa  A  Wilson*  tor  respond- 
ents. 

Rtrahah,  C.  J.,  [after  atating  the  Aete 
aa  above.)  The  first  question  which  re- 
quires our  attention  Is  the  proper  con- 
struction of  the  statute  In  relation  to  the 
granting  ot  llceneeto  sell  spirituous, malt, 
or  vinoae  liquors  in  this  state  In  \eaa  quan- 
tities than  one  gallon.  The  statute  in 
force  when  the  appllcatlOD  for  Ueenm  was 
made  by  the  plafntlff  was  tbe  act  of  Feb- 
ruary 18,  1889.  It  Is  entitled  "An  act  to 
regulate  tbe  sale  of  spirituous,  malt,  and 
Tlnous  IlquorH,  and  to  prevent  the  sale 
thereof  wltbout  first  having  obtained  a  II- 
cenee  therefor,  and  to  repeal  all  laws  and 
parts  of  laws  In  confllet  therewith. "  The 
first  section  provides  that  no  person  shall 
bu  permitted  to  sell  spirituous,  mnlt,  or 
rinous  Hqnors  In  this  state  In  less  quanti- 
ties than  one  gallon  without  having  first 
obtained  aMceuAefrom  the  county  court 
of  the  proper  county  tor  that  purpuse. 
Tbe  second  provides  that  every  person  ob- 
taining a  license  to  sell  splrltuons,  malt,  or 
TlDOUB  liquors  shall  pay  into  tbe  treasury 
of  the  county  granting  such  license  the 
sum  of  $400  per  annum,  and  In  the  same 
proportion  for  a  lees  period ;  or  ^200  per 
annum,  and  in  the  same  proportion  for  a 
less  period,  to  sell  malt  liqnora  only.  Sec- 
tion 8.  among  other  things,  provides  that 
every  person  applying  for  snch  license,  be- 
fore securing  the  same,  shall  execute  to 
such  county  a  bond  In  the  penal  sum  ot 
$1,000,  with  two  or  more  sufficient  sure- 
ties, tu  be  approved  by  such  court,  with 
certain  specified  conditions;  and  It  is  fur- 
ther provided  that.  In  case  of  the  violation 
of  tbe  foregoing  conditions  by  any  person 
giving  such  bond,  he  shall  be  Itahle  to  pay 
a  fine  ot  not  less  than  $50  nor  more  than 
$200  for  such  violation,  and  the  bond  so 
given  as  aforesaid  by  such  person  shall 
also  be  liable  to  be  prosecuted  as  therein- 
after prescribed.  Section  4  provides  that 
any  person  wishing  to  sell  spirituous, 
malt,  or  vinons  liqutirs.  before  obtaining 
a  license  as  hereinafter  provided,  shall, 
at  bis  own  trouble  and  expense,  obtain 
tbe  signatures  of  an  actual  majority  of 


the  whole  number  of  legal  voters  In  the 
precinct  In  which  be  wishes  to  carry  on 
said  business  to  a  petition  to  said  county 
court  praylngtbatsaid  license  be  granted ; 
and  no  applicant  shall  be  deemed  to  have 
a  majuilty  ot  the  legal  voters  ot  such  pre- 
dnet  whose  i>etltlon  does  not  contain  tbe 
names  of  a  number  of  legal  voters  of  such 
precinct  equal  to  a  majority  of  all  tbe 
votes  cast  In  snch  precinct  at  the  last  pre- 
ceding general  election,  and  gr«>ater  than 
tbewbole  number  of  names  ot  legal  voters 
of  snch  prertnct  which  may  be  signed  to 
any  remonstrancn  against  the  granting 
of  snch  license.  Section  5  provides  that 
when  the  elgnatores  of  an  actual  ma|orl^ 
of  the  whole  number  of  l^al  votes  have 
been  obtained,  to  be  determined  as  pro- 
vided In  tbe  preceding  section,  the  appli- 
cant shall  at  hill  own  expense  canae  tba 
said  petition  to  be  pnbltafaed  In  anch  coun- 
ty for  four  eonseeutlve  weeks  In  any  dally 
or  weekly  newspaper  published  In  snch 
county,  together  with  notice  ot  the  day  on 
which  he  will  apply  to  the  county  court 
for  such  license,  and,  if  no  paper  be  pub- 
lished In  tbe  county,  the  petition  and  no- 
tice shall  be  plainly  written  and  posted  In 
three  of  the  moat  public  sriaces  of  auch  pre- 
cinct, and  proof  ot  such  posting  shall  be 
made  by  tbe  affidavit  of  one  of  the  peti- 
ttoners  and  two  resident  householders  of 
tbe  precinct.  Section  6  provides  that  on 
tbe  applicant  producing  to  tbe  county 
court  the  receipt  ot  the  county  treasurer 
for  tbe  payment  of  the  sum  hereinbefore 
prescribed,  and  proof  of  compliance  ot  all 
tbe  preceding  provisions  ot  this  act,  the 
county  court  may  give  Mm  a  license  of  the 
character  and  tortbe  term  his  receipt  may 
call  tor.  Sees.  Acts  1889,  p.  8.  These  are 
the  material  provisions  ot  the  statute  In 
relation  to  obtaining  a  license  to  sell  In- 
toxicating liquors. 

The  petition  and  the  exhibits  attached 
to  it.  and  accompanying  tbe  same, sbu wed 
that  the  petltiouer  had  complied  with 
every  provlslim  of  the  statute,  f^xcept  that 
on  the  day  which  bis  notice  specified  he 
would  present  his  petition  to  the  county 
court,  and  at  the  time  the  same  was  pre- 
sented, be  ottered  a  bond  wtalch  was  made 
payable  to  the  county  court,  and  not  to 
the  county,  as  the  law  required.  Upon 
the  plaintiff's  application,  the  further 
bearing  ot  said  petition  was  continued  un- 
til the  next  succeeding  day,  at  which  time 
tbe  petitioner  presented  a  bond  which  ob- 
viated the  Irr^ularlty  In  tbe  first,  and, 
after  hearing  tbe  application,  the  same 
was  refused, and  the  following  entry  made 
by  the  county  court:  "Now,  on  this  day 
came  on  to  be  heard  tbe  petition  of  M.  Mc- 
Kenzie  and  others  in  the  above  matter, 
continued  from  October  8tb;  and  it  ap- 
pearing that  the  bund  of  Xell  McLeod, 
with  August  Buchler  and  C.  M.  i<''onta  as 
sureties,  which  was  on  file  with  the  clerk 
of  this  court,  and  which  was  taken  from 
the  files  n  October  stb  by  J.  L.  Story, 
counsel  for  the  petitioner,  in  the  presence 
<if  this  court,  at  his  own  request,  and  with, 
the  promine  to  return  the  same  to  this 
court  in  good  order,  was  on  this  day  re- 
turned to  this  coort;  and  the  said  bond 
showed  that  It  bad  been  altered  or  tam- 
pered with  while  removed  from  the  file  la 
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this  perUodar,  to-wit:  A  MroH  has  be^n 
drawn  aroand  the  word  *  8eal '  opposite 
the  Bignalare  of  C.  M.  Fonts;  no  scroll  ap- 
I>earin^  there  when  the  said  paper  was 
taken  from  thn  tile.  Now,  therefore,  the 
coart  condemns  the  act  of  satd  J.  L.  Story 
In  altering:,  or  allowluf;  the  same  to  be  al- 
tered, the  papers  of  this  court  while  In  his 
possession.  And  It  further  appearlnff  that 
a  new  bond  Is  this  day  Aled  by  the  said 
Nell  MnLeod.  with  M.  McKenile,  George 
Gray,  and  Walter  M.  Fralne  as  sureties, 
and  the  same  Is  not  approved :  and  It  fur- 
ther appearln&r  that  the  applicant  has 
failed  to  comply  with  all  the  provisions  of 
the  statnte  In  such  matters  made  and  pro- 
vided, and  that  nu  safflelent  bond  as  re- 
quired by  law  has  been  executed  to  this 
court;  and  It  further  appearing;  to  this 
court  that  said  petition  and  application 
Bbould  not  beKranted :  It  la  therefore  con- 
sidered, ordered,  and  adjudged  that  said 
petition  and  application  be,  and  the  same 
Is  hereby,  disallowed  and  refused."  Upon 
the  refusal  by  said  court  to  grant  tbe 
license  as  prayed  for,  the  plaintiff  applied 
for  an  alternative  writ  of  mandamua  to 
the  county  court,  by  which  they  were  re- 
quired to  grant  the  license,  or  show  cause 
for  It«i  refusal.  This  writ  was  directed  to 
the  defendants,  composing  tbe  county 
court  of  said  county,  and  to  the  clerk  as 
well.  The  reason  for  sending  the  writ  to 
the  clerk  does  not  appear  to  us,  because  it 
does  not  seem  that  he  refused  to  perform 
any  duty  which  the  law  specially  enjoined. 
If  he  should  refuse  to  Issue  the  Itceose  after 
the  same  Is  authoristed  by  the  court,  then, 
no  doulit,  compliance  with  such  order 
might  be  compelled  by  means  of  this  writ; 
but  until  sucti  refusal  or  failure  It  Is  not 
perceived  that  he  Is  In  defanlt.  As  to  the 
county  clerk,  therefore,  no  snffldent  cause 
Is  shown  for  the  Issuance  of  the  writ  to 
bim.  The  writ  itself  does  not  set  out  the 
facts  out  of  which  It  Is  claimed  by  the 
plaintiff  thedoty  arises  to  Issue  thit license. 
The  defendants  demurred  to  tbe  writ  tor 
that  reason,  but.  the  demurrer  having 
been  overruled,  they  filed  their  answer. 

Hill's  Code  (section  598)  provides:  "On 
the  return-day  oT  the  alternative  writ,  or 
such  further  day  as  the  court  or  Judgti 
thereof  may  allow,  the  defendant  on 
wbom  the  writ  shall  have  been  served 
may  show  cause  by  dsmurrer  or  answer 
to  the  writ  In  the  same  manner  as  a  com- 
plaint in  an  action."  There  can  be  no 
question  as  to  the  proper  practice  in  such 
case.  The  writ  Itself  ought  to  c<mtain  ev- 
ery material  fact  alleged  in  the  petition 
upon  which  tbe  plaintiff  relies,  making  It 
the  duty  of  the  deiandant  to  act,  or  do 
the  particular  thing  wbicb  the  plaintiff 
demands.  Hos.  Mand.  p.  206,  and  Hill's 
Code,  §  598,  snpra,  require  in  effect  the 
same  thing.  But  tbe  defendants  refusing 
to  stand  on  their  demurrer,  and  having 
answered  over,  the  case  was  argued  In  the 
court  below,  as  well  as  In  this  court,  upon 
the  theory  that  the  petition  and  exhibits 
might  be  looked  into  for  the  purpose  of 
finally  determining  tbe  rights  of  the  par- 
ties to  this  proceeding.  It  In  true,  re- 
spondent's couuHel  made  the  point  upon 
tbe  argument  here  that  the  writ  itself 
ought  to  contain  all  the  requisite  facta  up- 


on wbleb  the  plafntlff  relies;  and  In  that 
we  think  be  Is  correct.  But  the  case  waa 
argued  by  both  sides  on  the  further  as- 
sumption that  the  petition  and  exhibit 
might  be  looked  into,  and  we  have  con- 
cluded that  after  answering  over,  and 
proceeding  to  a  trial  on  the  merits,  and 
treating  tbe  petition  and  e::ldbits  as  being 
before  the  court,  it  is  best  to  look  Into  the 
entire  record  that  was  t>efora  the  court 
below,  and  endeavor  to  ascertain  what 
duty  the  law  devolved  upon  the  defend- 
ants under  the  facta  disclosed  by  the  rec- 
ord. These  defendants  answered  the  writ 
and  showed  cause  as  follows:  "Come  now 
the  d^endauts,  O.  M.  Scott,  John  A. 
Moore,  and  Robert  J.  Glon,  above  named, 
and  returning  the  writ  heretofore  served 
in  the  above-entitled  case  upon  them,  and 
show  why  they  have  not  Issued  the  Ikense 
to  Nell  McLeod  mentioned  in  said  writ,  as 
follows:  First.  T&at  tbe  receipt  produced 
to  tbe  county  court  of  Sherman  county  at 
the  time  said  Neil  McLeod  presented  a 

getitlon  for  tbe  liquor  license  referred  to 
I  the  writ  aforesaid  from  the  treasurer 
of  said  Sherman  county  does  not  name  a 
definite  period  for  which  a  license  should 
Issue,  aud  does  not  name  any  person  to 
wbom  a  license  should  issue,  and  does  not 
set  forth  for  what  purpose  tbe  moaey 
named  therein  was  paid  to  tbe  county 
treasurer.  Second.  That  said  NdlMcLieod 
never  executed  to  said  Sherman  county  a 
bond  In  tbe  penal  sum  of  $1,000.00,  with 
two  or  more  suSlclent  sureties,  as  by  law 
required ;  and  that  said  O.  M.  Scott,  coun- 
ty Judge,  and  said  John  A.  Moore  and 
Robert  J.  Qlnn,  county  commissioners, 
sitting  as  the  county  court  in  and  for  said 
county,  never  approved  any  bond  pre- 
sented or  tiled  by  said  Neil  McLeod,  but 
found  aud  adjudged  that  the  so-called 
bond  filed  by  him  on  October  8. 1890,  was 
not  properly  executed,  was  iDsufficlent  in 
Hubstance  and  form,  and  that  it  was  not 
executed  by  two  or  more  sufflcleat  snre- 
ties;  and  fartbertoand  and  adjudged  that 
the  bond  presented  by  Nell  McLeod  on  the 
9tb  day  of  October,  1890,  was  not  executed 
by  two  or  more  snfUclent  sureties,  but 
found  that  the  sureties  were  Insnfficient, 
and  therefora  refused  to  approve  such 
bond.  Third.  That  at  the  timsot  tbe  pres- 
entation to  such  county  court  of  tbe  peti- 
tion praying  that  such  license  be  issued 
for  the  sale  ol  liquors  in  Grant  precinct, 
Sherman  county,  Or.,  no  evidence  was 
presented  or  offered  tending  to  show,  and 
it  was  not  proved  or  shown,  that  said 
petition  was  signed  by  an  actual  majority 
of  the  whole  number,  or  any,  of  the  legal 
votera  In  said  precinct,  nor  tending  to 
show  that  said  petition  was  signed  by  a 
number  of  legal  votera  of  such  precinct 
equal  to  a  majority  of  all  tbe  votes  cast 
in  said  precinct  at  the  last  preceding  elec- 
tion, nor  that  said  petition  was  signed 
by  any  legal  vaters.nortbattbenamesap' 
puaring  upon  said  petition  were  thenamea 
of  legal  voters  of  said  precinct,  nor  that 
the  names  appearing  upon  said  petition 
were  placed  there  by  such  persons. 
Fourth.  That  at  the  time  of  the  preaenla- 
tion  of  said  petition  said  Neil  McLeud 
failed  to  produce  to  said  county  court  any 
proof  of  compltaooe  with  all  th«  provla- 
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Ions  of  wctlona  1, 2,  8,  4,  6.  and  6  o(  the  act 
of  the  legfHlatlve  aasembly  ot  tbe  state  of 
Oregon  entitled  *  An  act  to  resnlute  the 
«Hle  of  Bplrltuona,  malt,  and  vlnoue  Hq- 
oora.and  to  prerent  the  sale  tbereol  witb- 
outflrathnrinsobtalneda  llceoee  therefor, 
and  to  i*ei>eal  all  lave  and  parts  of  laws 
lu  conflict  therewith.'  filed  In  tbe  office  of 
the  secretary  of  state  February,  1889.  All 
ol  which  more  fully  appears  by  the  rec- 
ords and  flies  of  said  coort  In  said  matter, 
which  are  hereby  refem'd  to  and  made  a 
part  of  this  return.  FWtb.  That  at  tbe 
time  said  county  court  refused  to  fcrant 
said  petition,  and  to  Issoe  said  liquor 
license,  It  found  and  determined  that  said 
petitioner  had  failed  to  comply  with  all 
the  proTlslonH  of  said  law;  and  that  it 
was  for  the  beet  interests  of  said  Sherman 
county  that  said  petition  aboald  not  be 
granted  or  said  license  Issued ;  and  that 
In  tbe  exerclae  of  a  wise  and  sound  discre- 
tion, under  the  laws  of  this  state.  It  could 
grant  or  refuse.  In  the  exercise  of  snch 
discretion,  such  petition." 

It  will  be  observed  that  this  answer 
does  not  controvert  a  single  tact  upon 
which  the  writ  Issued.  It  refers  to  the 
proceeding!!  bad  lo  the  eounty  court,  and 
which  are  appended  to  tbe  return.  A  ref- 
ernice  to  tboHc  papers  shows  that  the 
first  bond  tendered  was  Informal,  becaose 
made  payable  to  the  county  court.lnecead 
of  Sherman  coanty ;  but  the  bond  ten< 
dered  on  the  9th  of  October,  1890,  to  which 
day  the  pro(>eed]ng  had  been  adjourned.  Is 
In  proper  form,  conditioned  according  to 
law,  and  Is  tor  tbe  sum  of  f l.ttOO.  and  Is 
Bigued  by  three  furetlee.  To  this  bond  is 
also  attHChed  the  afildavlts  of  the  snreties 
to  the  effect  that  each  Is  a  resident  and 
householder  within  tbe  state  of  Oregon, 
worth  the  sum  of  f 1,000  over  and  above 
all  just  debts  and  llablUtlrs,  and  exclusive 
of  property  exempt  from  execution.  Upon 
tbe  argument,  counsel  failed  to  point  out 
any  detect  In  this  bond,  only  that  It  was 
filed  on  the  »th  day  of  October,  to  which 
day  the  hearing  had  been  adjourned.  The 
treasurer's  receipt,  which  Ir  aliio  attached. 
Is  as  follows:  **Waaco.  Oregon.  October 
6th,  1S00.  Received  from  Nell  McLeod  two 
hundred  A  no  100  dollats  (or  liquor  license 
to  sell  In  Grant  precinct,  Sherman  county, 
Oregon.  9300.00.  Levy  A  rmhwobtht. 
County  Treasurer,  Sherman  Co.,  Or. " 
Many  objections  are  taken  to  this  receipt 
by  the  return,  but  they  are  of  a  nature 
that  do  not  require  special  notice.  They 
are  80  utterly  frivolous  that  a  discussiou 
of  them  wonid  seem  wholly  oat  of  place. 
All  of  the  other  objections  snggested  by 
the  return  seem  equally  unfounded,  when 
examined  in  the  ll^ht  ol  the  reei>rd  at- 
tnclieil  to  the  return.  The  practical  ques- 
tion, therpfore,  is  whether  or  not,  conced- 
Intr  the  plalnttrt  has  fully  compiled  with 
all  the  rffiulrenients  nf  law  in  relation  to 
tbe  granting  of  license  to  sell  intoxicating 
liquors,  the  county  court  may  capricious- 
ly, or  at  Its  mere  will  and  jileasure,  or  be- 
cause In  the  opinion  of  that  court  the  pol- 
icy of  the  law  Is  wrong,  refuse  to  execute 
it,  by  trrnntlng  a  license  when  Its  terms 
have  been  complied  with.  Bat  before  pro- 
ceeding to  consider  that  question  It  may 
be  proper  to  remark  that  the  leglslatare 


evidently  had  two  main  oblectn  In  view 
In  the  enactment  of  tbis  law.  The  first 
was  to  place  such  restraint  about  tlie  sell- 
er of  Intoxicating  liquors  as  would  tend 
to  compel  a  compliance  with  certain  re- 
strictive requirements,  ttas  effect  of  which 
would  be  to  mitigate  some  of  tlieevUare- 
salting  from  the  traffic,  and  for  this  pur- 
pose a  bond  with  certain  stringent  pro- 
visions was  required.  In  tbe  second  place, 
a  tax  was  levied  upon  tbe  busluesa  to  be 
paid  Into  the  county  treasury  by  tbe 
seller,  over  and  above  the  general  tax  oa 
bis  property,  for  reasons  founded  In  pub- 
lic policy,  and  In  the  past  experience  of 
the  state  on  that  subject.  In  addition  to 
this,  the  tax  must  be  paid  into  the  county 
treasury  before  the  license  can  isnne;  and. 
If  the  coimty  court  refuse  to  Issue  tbe 
same,  the  party  cannot  recover  back  the 
monv  pttld.  Trainer  v.  Oounty  ot  Mult- 
nomah, 2  Or.  214.  HUl'fl  Gode^  {  608,  de- 
fines wben  and  to  whom  tlie  writ  of  oimii- 
damuB  may  issue,  as  follows :  *  It  may  be 
isBued  to  any  Inferior  court,  corporatlou, 
board,  officer,  or  person,  to  comp^  the 
perfiirmance  of  an  act  which  the  law  spe- 
cially enjoins  as  a  dutr  resulting  from  an 
office,  trust,  or  station.  Bat  thousb  the 
writ  may  require  soch  court, corporation, 
board,  officer,  or  person  to  exercise  Its  or 
bis  Judgment,  or  proceed  to  the  dlschat^ 
ot  any  ot  his  or  Its  fnnctions.  It  shall  not 
control  Judicial  discretion.  Tbe  writ  shall 
not  be  issued  In  any  case  where  there  is  a 
plain,  speedy,  and  adequate  remedy  In  the 
ordinary  coarse  of  law. " 

Having  said  tbls  much  by  way  ot  pre- 
liminary statement,  we  proceed  to  consid- 
er tbe  real  question  at  Issue:  Did  the 
plaintiff,  by  a  compliance  with  the  law, 
acquire  a  rlgbttobaveallcenBetasae  which 
the  court  was  not  at  liberty  to  refuse? 
Tills  identical  question  was  raised  in 
this  court  for  tbe  first  and  oalj  time,  so 
far  as  we  have  been  able  to  diacover.  In 
Tralnor  T.  County  of  Multnomah,  supra, 
and  seems  to  have  been  answered  In  the 
affirmative.  That  was  an  action  to  re- 
cover back  money  paid  over  to  tbe  county 
treasurer  for  license  to  s^l  spirttnoaa  liq- 
uors, which  license  waa  refuMd  by  the 
county  court.  In  disposing  ol  that  ques- 
tion, this  court  said:  "Having  compiled 
with  all  these  requirements,  the  applicant 
is  entitled  to  a  license,  and.  If  the  same  tie 
refused,  has  bis  remedy  by  a  resort  in  a 
proper  manner  to  the  appellate  or  revisory 
court."  And  the  court  continued:  "The 
payment  of  the  amount  required  by  atat- 
nte  is  a  condition  pteeedent  to  his  apply- 
ing for  a  llcenae,  and  Is  not  a  d^KMlt  In 
the  bands  of  tbe  county  treasurer,  wbich 
can  be  withdrawn  at  the  pleasure  of  tbe 
applicant,  but  goes  at  once  Into  the  coun- 
ty treasury,  and  benomes  at  once  a  part 
of  the  general  county  funds,  and  cannot 
be  distinguished  from  the  other  fnndaaC 
the  county,  and  can  never  become  the 
foundation  tor  an  action  for  money  hnd 
and  received,  either  agalust  the  county  or 
Its  treasurer. "  If  this  last  extract  states 
the  law  correctly,  and  the  respondents' 
contention  were  sustained,  an  application 
for  a  license  would  t>ecume  a  very  hasard- 
ous  proceeding.  Tbe  plaintiff  conld  not 
b«  heard  in  court  until  he  paid  over  Ilia 
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moDey  to  the  treasnrer;  thonsii,  as  he 
bad  compiled  with  all  the  law  on  the  anb- 
Ject.  the  court  might,  without  aily  reason 
therefor  appearing  apon  the  mcora,  relnae 
to  grant  a  Uceaee,  which  action  of  the 
court  Is  final,  because  discretionary,  and 
the  money  paid  coald  not  be  recovered 
back,  because  Its  payment  was  a  condi- 
tion precedent  to  bis  beins  heard,  and  Che 
flame  bad  been  covered  into  the  treasury. 
A  position  which  leads  necessarily  to  such 
consequences  oufcht  to  be  sustained  by 
very  conclusive  authorities  before  we  are 
asked  to  give  it  our  sanction.  But  the 
decided  weight  of  authority  seems  to  be 
the  other  way.  Potter  v.  Village  o( 
Homer,  6»  Mich.  8,  26  N.  W.  Rep.  208, 
which  was  a  proceeding  to  compel  by 
mandAmna  the  town  council  to  approve 
a  liquor  dealer's  bond.  Is  Identical  in  prin- 
ciple with  this  case.  In  that  case  the 
coortsald:  "The  statute  Itself  has  fixed 
the  conditions,  and  nothing  Is  lelt  to  the 
council  except  to  pass  upon  the  suffi- 
ciency of  the  sureties.  But  this  Is  only  so 
far  within  tbelr  cilscretlon  that  they  may 
inquire,  where  there  is  substantial  reason 
to  do  so,  beyond  the  mere  general  aver- 
ments ol  the  affidavits  of  Justlflcatlon. 
In  this  they  have  some  discretion,  and  no 
more  than  Is  possessed  by  other  persons 
called  un  to  approve  sureties.  They  have 
no  rlffht  to  disregard  the  affidavits  with- 
out legal  proof,  and  they  have  no  right  to 
reject  sureties  without  at  once  giving  the 
reaann,  and  giving  a  speedy  opportunity 
to  meet  tlie  facts  or  supply  others."  Am< 

Serse  v.  City  uT  Kalamuzoo,  59  Mich.  78.  20 
'.  W.  Bep.  222,  involveH  the  same  ques- 
tion, and  was  decided  the  same  way.  In 
that  caKe  the  court  said:  "The  duty  of 
thia  board,  under  the  statutes,  is  a  simple 
one.  They  are  concerned,  under  the  law, 
solely  with  these  questions:  Is  the  bond 
proper  In  form,  and  the  penalty  therein 
named  suBlcient?  Are  the  bondsmen  res- 
idents of  the  municipality,  and  Onanclally 
reeponalbleforthelr  undertaking?  If  tbey 
are  not  satisfied  as  to  any  of  these  mat- 
ters. It  Is  their  duty  to  reject  the  bond, 
and  to  acquaint  the  petitioner  with  the 
grounds  upon  which  they  reject  It.  so  the 
bond  may  be  remedied.  It  poiiBlble.  It 
these  questions  are  found  In  the  affirma- 
tive, It  Is  the  duty  ot  the  board  to  ap- 
prove It.  They  have  no  power  to  arbi- 
trarily r^ect  a  bond  without  having  any 
valid  reason,  or  without  assigning  any 
good  reason  therefor.  And  we  think  the 
reason  fur  rejecting  the  bond  should  ap- 

J ear  of  record.  "*  State  v.  County  Court, 
1  Mo.  221,  Is  another  case  when  a  county 
court  capriciously  refused  to  approve  a 
bond  without  giving  any  reason  lor  their 
action;  and  the  court  said:  "In  approv- 
ing of  the  sherlfTs  bond  as  collector  of  the 
state  and  county  revenue,  the  Justleesof 
the  county  court  act  In  a  ministerial,  anil 
not  in  a  Judicial,  capacity.  Their  discre- 
tion la  confined  to  an  examination  of  tie 
sufficiency  of  the  srcuritles  offered,  and 
that  must  be  a  sound  legal  discretion,  and 
not  caprleloos.  nrbltrary,  or  oppressive. " 
And  Ex  parte  Gandee.48  Ala.  88(J.  Is  to  the 
same  effect.  In  re  Prospect  Brewing  Co., 
(Pa.)  17  Atl.  Rep.  VIW,  la  another  case 
when  an  evasive  return  was  mad*  to  an 
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alternative  writ  of  mnndamns  Issued  In  a 
liquor  license  case,  and  the  writ  was  made 
peremptory.  And  lu  11  Amer.  &  Eng.  Enc. 
Law,  pp.  t!62,  663,  the  principle  Is  stated 
that,  when  a  discretion  Is  vested  In  a  des- 
ignated body  or  person  to  grant  license 
to  sell  Intoxicating  liquors,  such  person 
or  body  cannot  be  controlled  in  the  hon- 
est exercise  of  such  discretion;  but  It  such 
authorities.  In  the  arbitrary  exercise  of 
their  discretion,  refuse,  without  sufficient 
reason,  to  issue  a  license  to  a  suitable 
person,  tbey  will  be  compelled  by  taanda- 
niiis  to  Issue  the  license. 

But  it  was  argued  on  behalf  of  the  re- 
sptrndents  that  In  section  6  of  the  act  ot 
1889,  supra,  the  word  "may"  was  used 
Instead  ol  the  word  "shall,  which  was 
contained  In  the  former  statute,  and  that 
by  tbls  ubange  ot  terras  the  legislature  In- 
tended to  and  did  vest  In  the  several  coun- 
ty courts  ot  the  state  a  discretion  to  Issue 
a  license  to  sell  spirituous  liquors  accord- 
log  to  their  own  sense  ot  propriety.  There 
is  much  force  In  this  argument,  but  we  do 
not  think  it  is  decisive.  The  law  still  pro- 
vides for  the  payment  ot  the  money  be- 
fore a  Ueense  can  issue,  which  is  not  racor- 
erable  back  It  the  same  be  refused,  as  we 
have  seen.  In  addition  to  this,  the  peti- 
tioner must  incur  a  considerable  expense 
lo  securing  the  majority  of  all  the  legal 
voters  of  the  precinct,  and  In  the  publica- 
tion of  bis  petition  and  notice  as  pre- 
scribed by  the  act.  These  reqnirements 
of  the  statute  are  of  snbstance,  and 
evince  an  intention  on  the  pnrt  of  the 
legislature  that  upon  compliance  with  the 
terms  ot  the  act  a  license  would  issue.  Is 
the  change  in  the  phraseology  above  no- 
ticed sufficient  of  itself  to  overthrow  the 
plain  Intent  deduclble  from  the  other  por- 
tions ot  the  act?  We  think  not.  Besides 
this.  It  was  held  by  this  court  In  Kobn  v. 
HInshaw,  17  Or.  SON,  2U  Pac.  Rep.  629.  that 
It  Is  a  general  principle  ot  statutory  con- 
struction that  when  the  word  "may"  Is 
used  in  conferring  power  upon  any  officer, 
court,  or  tribunal,  and  the  pnbltc  or  a 
third  person  baa  an  Interest  Intheexerclse 
ot  the  power,  then  the  exercise  of  the 

Fower  becomes  imperative;  and  Endl. 
ntorp.  St.  {!  310;  Sedg.  St.  &  Const.  Law, 
877;  Potter,  Dwar.  St.  p.  220.  note27,— are 
relerred  to  as  authority.  Smith  v.  King, 
14  Or.  10,  12  Pac.  Rep.  8,  ia  t.  the  same 
effect,  and  the  nndoubted  weight  of  au- 
thority Is  the  same  way.  People  v.  Com- 
missioners, 6  Lawy.  Rep.  Ann.  161,  and 
note,  22  N.  G.  Rep.  59R.  In  the  light  of 
these  authorities,  the  defendant's  conten- 
tion on  this  point  cannot  be  sustained. 

But  it  was  contended  by  respondents 
that  mandnmvB  could  not  Issue  to  con- 
trol Judicial  discretion.  This  Is  true,  not 
only  as  a  general  principle  of  law,  but  by 
the  letter  erf  the  statute;  but  we  have 
sbown  that  the  roonty  court,  in  the  sense 
contended  tor  upon  the  argument,  was 
not  vested  with  uny  such  discretion.  The 
length  ot  this  opinion  preolades  a  full  ex- 
amlnation  ot  tbe  cases todlstlnguish  when 
mandamua  Is,  and  wben  It  Is  not,  the 
proper  remedy  In  ease  of  a  rsfaeal  ot 
license;  but  In  tbe  view  we  hare  taken  of 
the  statute  In  this  state  we  hold  It  to  be 
a  proper  remedy  hers.  And  tbls  coiutrno- 
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Hon  is  sustained  by  these  auHioritles,  In 
addition  to  those  already  referred  to: 
Bean  v.  County  Court,  33  Mo.  App.  635; 
Seymour  v.  Ely,  37  Conn.  103;  State  v. 
Ruark,  34  Mo.  App.  325;  McLaughUn  v. 
CommiBBlonerB,  7  S.  0.  375;  People  v.  Jef- 
lertlB,  4  Thomp.  &  C.  3!IS;  Brown  v,  Atkln. 
1  Utali,  277;  Oosa  v.  Cdininon  Council,  44 
Mich.  319,  6  N.  \V,  Rep.f>K4;  Srutev.  Judge, 
:S  La.  Ann.  248;  State  v.  Adams.  12  Mo. 
App.  436;  Brnconier  v.  Packard,  13(1  Mass. 
.fiO;  State  V.  Judge,  3C  Lii.  Ann.  '>7H;  IVt- 
tigrew  V.  Washington  t'ounti-,  43  Ark.  33; 
People  V.  Osborn,  38  Mk-h.  313.  Thofu 
cases  do  not  all  ralate  to  tlie  gT'unting  o! 
liquor  license,  but  tlj'?y  llluMtrate  the 
various  applicatiouw  of  the  priuclple  un- 
der coiiHideratlun.  It  was  suggested  up- 
on ttie  argument  by  respondeuts'  coun- 
sel that  the  writ  of  review  provided  by 
section  5S:},  Hill's  Code,  furnished  an  ade- 
quate remedy  to  the  plaintiff  in  thin  case, 
and  for  that  mamlamus  would  not  lie. 
But  the  remedy  provided  by  tbat  section 
Is  wholly  inadequate  to  meet  all  contin- 
gencies that  might  arise  in  the  conrae  ol 
such  litigation.  Suppnsethe  rl^hteluimed 
or  denied  dc|iended  npon  the  existence  of 
certain  facts  wblcb  could  only  be  ascer- 
tained or  known  by  the  introduction  of 
evidence,  the  writ  of  review  would  not 
be  an  appropriate  proceeding  in  wiiich 
to  try  the  queutlon  of  fact.  Let  it  be  sup- 
posed that  the  county  should  enter  in 
the  Journal  that  they  refused  the  license  fur 
the  reason  the  petitioner  did  not  have  a 
majority  of  the  voters  of  the  precinct,  or 
that  his  sureties  were  wholly  Insolvent, 
and  that  the  license  waa  refused  for  one  or 
both  of  theee  reasons.  Would  it  be  con- 
tended that  this  question  could  be  re-ex- 
amined on  writ  ol  review?  Othur  objec- 
tiouB  might  be  suggested  just  as  insupera- 
ble, but  these  will  auOlce.  Respondents' 
counsel  also  argued  that  the  treasurer's 
receipt  was  insufficient,  but  we  do  not 
think  any  particular  formality  is  required 
In  such  caae.  The  amount  of  money  paid 
Into  the  treasury  will  determine  the  time 
fur  which  the  license  may  properly  issue. 
That  Is  expressly  regulated  by  the  statute. 
We  have  examined  this  case  In  ail  ot  its 
legal  aspects,  and  thuugh  reluctant  to  in- 
terfere with  the  county  court,  which  no 
doubt  acted  and  was  governed  solely  by 
a  senue  of  public  duty,  still  we  have 
reached  the  conclusion  that  it  disregarded 
the  rights  wlilch  the  statute  secured  to  the 
petitioner.  We  liuve  no  discretion,  there- 
fore, but  to  reverse  the  Judgment  of  the 
circuit  court,  and  to  remand  the  cause  to 
that  court,  with  directions  to  award  a 
peremptory  writ  ot  mandamw  to  the 
defendants  to  issue  a  license  to  the  peti- 
tioner, to  take  effect  and  be  In  force  tcom 
and  after  its  issuance. 


State  v.  Ki.nobly. 
{Supreme  Court  nf  Montana.   June  IB.  1891.) 

IsmCTSlEST  AS[>  iNFOItM  \TIOV  —  CoXOTm-TIOSAI 
Law — AlTRALABLK  Orper. 
1.  Article  5,  Orfffinic  Art  Mont.,  provided 
that  "no  jxTson  shall  be  held  to  nnswor  for  a 
rapital  or  otherwise  inramous  crioia  unless  on  a 
pnsentment  or  indit-tment  of  a  grand  lurj." 
(jouBt.  Mout.  art.  3,  i  6,  pi-ovldus  tnut  "all  crim- 


inal actions  In  the  district  conrt  •  •  •  shsU 
be  prosecuted  by  informatioD  after  examination 
and  commitment.  "  Held,  that  one  charged  with 
grand  laroeny,  committed  before  the  state  con- 
stitution took  effect,  could  not  be  convicted  un- 
der an  information. 

2.  Comp.  St.  Mont.  div.  3,  i  fm,  provides 
that  "an  appeal  to  the  supreme  court  may  be 
taken  by  the  dofeiidutit,  as  a  matter  of  right, 
from  any  jud^icnt  against  him,  and,  upon  ap- 
ponl,  any  decision  of  the  court  or  intermediate 
order  made  la  the  progress  of  the  case  may  be 
reviewed. "  Held,  an  order  denying  a  motion  in 
arrest  of  ludgmout  is  appealable. 

Appeal  fi*om  district  court.  Deer  Lodge 
county;  !>.  M.  Duhfee,  Judge. 

Kdn-ard  iSehnrttlkow,  for  api>eilant. 
Henri  J.  Iluskell,  Atty.  Gen.,  for  the 
State. 

Br,AKE,  C.  J,  The  appellant  was  con- 
victed of  the  crime  of  grand  larceny  In 
March,  1S91,  and  Judgment  was  entered 
upou  the  verdict.  The  Information  was 
filed  March  23,  ISDl.by  the  county  attorney 
of  the  county  ot  Deer  Lodge,  and  alleged 
that  the  offense  was  committed  Septem- 
ber 20, 18S9.  A  plea  of  not  guilty  was  en- 
tered, and  It  is  conceded  that  the  verdict 
was  supported  by  the  evidence.  The 
appellant  moved  to  arrest  the  Judgment  up- 
on the  followinggrounds:  Thatthecoun- 
ty  attorney  had  no  authority  to  file  the 
information;  that  the  court  had  no  juris- 
diction to  try  the  alleged  offense  by  infor- 
mation; that  there  was  no  authority  for 
the  proceeding  by  Information;  and  that 
the  information  did  not  state  facts  suffi- 
cient to  constitute  a  public  utfeuse.  Tlie 
motion  was  overruled,  and  the  appeal  has 
been  taken  from  the  action  of  the  court 
below  and  the  Judgment. 

A  motion  In  arreHtof  Judgnientinacrim- 
Inal  action  "  may  be  granted  by  the  court 
for  either  ot  the  following  causeH:  Firsts 
that  the  grand  |ury  who  found  the  Indict- 
ment had  no  legal  authority  to  Inquire 
into  the  ofiTonse  charged,  by  reason  of  It 
not  being  within  the  Jurisdiction  of  the 
court:  svaood,  that  the  factsstateddo not 
constitute  a  public  offense."  Comp.  St. 
dIv.3.S  357.  Tbeacf'relating  to  tnfurroa- 
tions  in  ciiminal  cases,"  approved  March 
'2, 1801.  provides  that  all  laws  which  are 
applicable  to  prosecutions  upon  Indlct- 
uienta.  and  "to  raotlone,  demurrers, 
anieadnientB,  pleadings,  trials,  penalties, 
and  pur.lshnientM,  the  pasifing  or  the  exe- 
cution of  any  sentence,  appeals,  and  to  all 
other  proceedings  iu  cases  of  indictment, 
whether  in  the  court  of  original  or  appel- 
late jurisdiction,  shall,  in  the  same  man- 
ner, and  to  the  same  extent  and  effect,  as 
near  as  may  be,  apply  to  prosecutions  by 
Information,  and  to  all  proceedings  there- 
in, the  same  as  if  prosecuted  by  indict- 
ment." Section  4.  The  criminal  practice 
act  contains  this  section:  "A  defendant 
who  has  failed  to  demur  to  an  indict- 
ment for  any  of  the  defects  appearing  up- 
on its  face  shall  be  deemed  to  have  waived 
the  same,  accept  the  defects  that  the  court 
has  no  jurisdiction  over  the  same,  or  that 
the  indictment  does  not  state  facts  suffi- 
cient to  conHtitute  an  offenNe.  These  he 
may  take  Rdvnntnge  of  on  the  trial,  or  on 
raotiuD  to  arreKt  Judgment. "  Section 
217.   It  is  further  provided:   "An  appeal 
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to  the  anpretne  court  may  be  taken  by 
the  defendant,  as  a  matter  ol  right,  from 
any  Judgrtneat  against  him,  an<l,  npon 
appeal,  any  decision  of  thecoart  or  Inter- 
mediate order  made  In  the  progrese  of  the 
case  may  be  reviewed."  Section  394. 
The  contention  nn  behalf  of  the  state  Is 
tbat  the  order  of  the  court  in  denying  the 
motion  in  arrest  uf  the  Juditment  is  nut 
appealable,  and  this  position  la  fortlfled 
hy  the  foDowins  authorities:  People  v. 
Markham,  64  Cal.  157;  People  v.  Majors, 
65  Cal.  100,  3  Pac.  Rep.  401 ;  People  v.  Hen- 
ry, 77  CaL  445,  19  Pac.  Rep.  830;  People  v. 
Cline,  83  Cal.  374, 23  Pac.  Rep.  39L  There  is 
a  material  distinction  respecting  this  mat- 
ter between  the  statutes  ot  this  state  and 
those  of  Californta,  which  deetroys  the 
wedgUt  of  these  cases.  In  Territory  t. 
Duncan.  5  Mont.  478.  6  Pac.  Rep.  353,  Chlff 
Justice  Wads,  In  the  opinion,  said : 
"There  was  a  muttim  In  arrest  of  judg- 
ment, •  •  •  which  was  overruied,  and 
Judgment  entered  upon  the  verdict,  from 
which  the  defendant  appeals  tu  this 
court.  This  appeal  properly  brinf^  the 
indictment  here  for  review.  The  mdiet- 
nient  most  at  all  times  support  the  jndg- 
ment,  and  the  question  whether  it  does 
or  does  not  may  be  raised  in  this  court  for 
the  first  time."  This  is  a  sound  interpre- 
tatlou  of  the  statutes  snpra,  and  the  de- 
cisluD  of  the  court  apon  the  motion  is 
properly  before  as. 

Was  the  proseeatton  of  the  appellant  by - 
Information  in  accordance  with  the  law? 
The  offense  of  whicli  he  has  been  convicted 
was  committed  during  tlie  existence  of  the 
territory  of  Montana.  This  political  or- 
ganization was  created  by  an  act  of  con- 
gress, approved  May  26, 1SG4,  and  contin- 
ued until  November  8, 1889,  when  the  goT- 
emment  ot  the  state  was  established. 
The  sixth  section  of  its  organic  act  provid- 
ed '*that  the  legislative  power  of  the  terri- 
tory shall  extend  to  all  rightful  subjects 
of  legislation,  consistent  with  the  consti- 
tution of  the  United  States  and  provi- 
sions of  this  act."  The  fifth  article  of  the 
amendments  to  that  constitution  declares 
that  "no  person  shall  be  held  to  answer 
for  a  capital  or  otherwise  Infcunous  crime 
unless  ou  a  prenentment  or  Indictment  of 
a  firand  jury. "  Subject  to  this  limitation 
the  ICKlslatire  asKt^mbly  pusMeRsed  and  ex- 
ercised the  power  to  define  offenses  against 
persons  and  property,  and  regulate  the 
trial  of  the  partieH  who  might  twaccused  of 
nnlawful  conduct;  but  any  statute  which 
required  prosecutions  for  a  capital  or  in- 
famous criDie  to  be  made  by  Informa- 
tions Instead  of  Indictments  would  have 
been  without  validity.  If.  therefore,  the 
appellant  had  b(«n  urrcsted  at  the  time 
of  ttie  commission  ot  this  offense,  he  could 
have  been  held  to  answer  only  "on  a 
prosAutment  ur  Indictment  ot  a  grand  Ju- 
ry." This  was  then  "the  supreme  law  of 
the  land."  How  was  this  right  of  the 
appellant  affected  by  the  government  of 
the  state  of  Montana?  The  following 
provisions  of  th»  constitution  should  be 
weighed:  "All  criminal  actions  in  the  dis- 
trict court  •  •  •  shall  be  prosecuted 
by  information,  after  examination  and 
commitment  Xiv  a  magistrate,  or  after 
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leave  granted  by  the  court,  or  shall  be 
prosecuted  by  Indictment  wllhoatsnch ex- 
amination or  commitment,  or  without 
such  leave  of  the  court."  Article  8,  3  8. 
"No  ex  post  facto  law  •  *  •  etali  be 
passed  by  the  legislative  assembly."  Ar- 
ticles, §11.  "Mo  person  shall  bedeprlved  of 
life,  liberty,  or  property  without  due  pro- 
cess of  law."  Article  3,  S  27.  "The  style 
of  all  process  shall  be, '  The  State  ot  Mon- 
tana* and  all  prosecutions  shall  be  con- 
ducted In  the  name  and  by  the  authority 
of  thesamo."  Article  8,  §  27.  **A11  laws 
enacted  by  the  legislative  assembly  of  the 
territory  of  Montana,  aud  in  force  at 
the  time  the  state  shall  be  admitted  In- 
to the  Dnlon,  and  not  IncoualeCent  with 
this  constitution  or  the  conBtitutlon  or 
law9  of  the  'Cnlted  States  ot  America, 
shall  be  and"  remain  in  full  force  as  the 
laws  of  the  state  until  altered  orrepealed, 
or  until  they  expire  by  their  own  limita- 
tion." Article  20,  Schedule,  |  1.  "No 
crime  or  criminal  offense  committed 
against  the  laws  of  the  territory  of  Mon- 
tana shall  abate,  or  b»  In  any  wise 
affected,  by  reason  ot  the  change  from  a 
territorial  to  a  state  form  of  government : 
but  the  same  shall  be  deemed  and  taken 
to  be  an  offense  against  the  laws  of  the 
state,  and  the  appropriate  courts  ot  the 
state  shall  have  Jurisdiction  over  and  to 
hear  and  determine  the  same."  Article 
20,  §3.  "Parties  who,  at  tlie  time  ot  the 
admission  ot  the  state  Into  the  Union, 
may  be  confined  under  lawful  commit- 
ments, or  otherwise  lawfully  held  fur 
alleged  violations  of  an of  the  criminal 
laws  of  the  terrltosy  of  Montana,  ebalt 
continue  to  be  so  conflued  or  held  until 
discharged  therefrom  by  the  proper  courts 
of  the  state."  Article  20.  5  «.  "All  writs, 
processes,  prosecutions,  actions,  causes  of 
actions,  defenses,  claims,  and  rights  of 
Individuals,  associations,  and  bodies  cor- 
porate, existing  at  the  time  the  state  shall 
be  admitted  Into  the  Union,  shall  continue 
and  be  respectively  executed,  proccoded 
with,  determined,  enforced,  and  protected 
under  the  laws  ot  the  state. "  Article  20 
S9. 

The  constitution  of  the  United  States 
and  the  territory  ot  Montana  guarantied 
by  appropriate  legislation  the  right  ot  the 
appellant  to  be  prosecuted  for  tlie  offense 
charged  against  him  through  the  interven- 
tion of  a  grand  Jury.  The  state.  In  pur- 
suance ot  the  power  which  has  been  con- 
ferred by  constitution,  has  authorized  i>y 
the  act  snpra  the  proceeding  by  informa- 
tion In  a  case  ot  this  degree.  The  effect  of 
similar  statutes  was  determined  by  the 
supreme  court  of  California  In  People  v. 
Campbell,  .50  Cal.  243.  It  appeared  thut 
Campbell  committed  the  crime  uf  man- 
slaughter In  August,  1879,  when  the  con- 
stttution  declared  that  "no  person  shall 
be  held  to  answer  lor  a  capital  or  other- 
wise Infamous  crime  *  *  *  unless  on 
presentment  or  indictment  ot  a  grand 
jury."  The  new  constitution,  which  was 
in  force  January  1,  1880,  provided  for  the 
prosecution  ol  otfeiises  by  Information, 
and  the '  legislature  passed.  April  9.1880, 
an  act  to  carry  the  same  luto  effect.  Chief 
•Justice  MuuKisoN,  in  the  opinion,  said: 
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"The  claim  on  behalf  of  the  defendant  Is 
that  neither  the  constitution  nor  the  act 
of  the  legislature  is  applicable  to  the  pres- 
ent case,  because,  as  has  already  been  re- 
marked, the  homicide  was  committed  in 
the  year  1879."  The  conclusion  of  the 
court  Is  stated  In  the  following  soitences: 
"On  principle  and  authority,  we  think 
there  can  be  no  objectimi  to  the  new  rem- 
edy prescribed  by  the  constitution  and  the 
act  of  the  legislature.  It  was  as  compe- 
tent to  introduce  the  prosecution  by  In- 
formation, and  to  make  the  same  applica- 
tion to  past  offenses,  as  It  was  to  estab- 
lish a  new  forum  in  which  prosecutions 
for  past  offenses  should  take  place.  *  *  • 
We  are  therefore  of  opinion  that  the  case 
is  one  in  which  an  information  was  a 
proper  mode  of  prosecution."  Three  jus- 
tices, Myrick,  Ross,  and  McKee,  con- 
curred, and  three  justices,  Shabpstein,  Mc- 
KiNSTRY,  and  Thornton,  dissented.  This 
is  the  leading  case  upon  the  important 
question  to  be  decided  in  this  appeal,  and 
tlie  reasons  must  be  critically  compared 
and  analysed.  The  main  proposition  of 
the  majority  of  the  court  Is  that  prosecu* 
tioos  by  Indictment  or  laformatlon  relate 
wholly  to  the  mode  of  procedure,  which 
is  a  rreature  of  the  leglHlative  will.  We 
will  repeat  some  of  the  citations:  Chief 
.1  uHtice  Pa  kkbu.  In  Sprlngflcid  r.  Commls- 
uioner-i,  6  Pick.  50S,  said :  "  But  there  Is  no 
sucli  thlDK  as  a  vested  rlsht  to  a  partlcu- 
lur  remedy.  The  leielslature  may  always 
alter  the  form  of  administering  rlf^ht  and 
juHtice.  and  may  transferJurlsdlrtioD  from 
one  tribunal  to  another.  Mr.  Blaliop,  In 
liiM  work  on  istatutory  Crimes,  Boya: 
■'There  Is  no  vested  right  In  any  partlcu- 
InrrAuiedy."  2d  Ed.  S  178.  The  court  in 
People  V.  Mortimer.  46  Cal.  llH.  said: 
"But  laws  enanglng  tbe  mere  forms  o 
procedure  m  a  criminal  action  are  no 
within  this  category:**  and  It  was  hpi4 
that  a  statute  which  modified  the  rule, 
and  prescribed  the  order  in  which  counsel 
for  the  state  should  address  the  Jury,  was 
applicable  to  offenses  which  were  perpe- 
trated before  the  Penal  Code  took  effect 
The  following  language  of  Judge  Cooley 
in  his  work  on  Constitutional  Limitations 
is  also  relied  on  In  People  v.  Campbell,  su- 
pra: "But,  80  far  as  mere  modes  of  pro- 
cedure are  concerned,  a  party  has  no  more 
right,  in  a  criminal  action,  to  insist  that 
his  case  shall  be  disposed  of  under  the  law 
in  force  when  the  act  to  be  Investigated  Is 
charged  to  have  taken  place.  Remedies 
must  always  be  under  the  control  of  the 
legislature,  and  it  would  create  endless 
confusion  In  legal  inraceedlngs  If  every 
case  was  to  be  conducted  only  in  accord- 
ance with  the  rules  of  practice,  and  heard 
only  by  the  courts,  in  existence  when  its 
facts  arose.  The  legislature  may  abolish 
courts  and  create  new  ones,  and  it  may 
prescribe  altogether  different  modes  of 
procedure,  in  its  discretion,  though  it  can- 
not lawfully,  we  think,  tn  so  doing,  dis- 
pense with  any  of  those  substantial  pro- 
tections with  which  the  existing  law  sur- 
rounds the  p^on  accused  of  crime.  Stat- 
utes giving  the  government  additional 
challenges,  and  otiiers  which  authorized 
the  amendment  of  Indictments,  have  been 


sustained  and  applied  to  past  transact 
tions,  as  doubtless  would  be  any  similar 
statute  calculated  merely  to  improve  the 
remedy,  and  its  operation  working  no  in- 
justice to  the  defendant,  and  depriving 
him  of  no  substantial  right"  5th  Ed.  p. 
329,  and  notes.  None  of  the  precedents 
which  support  the  tact  of  this  learned  au* 
thor  is  on  all  fours  with  the  case  at  bar, 
and  we  do  not  question  them,  or  the  doc- 
trine which  is  applied  to  the  facts  In  Peo- 
ple V.  Mortimer,  supra.  But  the  minority 
of  the  court  in  People  v.  CampbeU,  supra, 
maintain,  in  the  dissenting  opinion  of  Mr. 
Justice  Sharpstein.  that  tiie  provisions  of 
the  old  constitution  respecting  the  |a«> 
sentment  or  indictment  of  a  grand  Jury 
"was  one  of  the  substantial  protections 
with  which  that  instrument  surrounded 
persons  accused  of  crime;"  and  that  "a 
presentment  or  indictment  of  a  grand  Juiy 
was  not  a  mere  mode  of  procedure  which 
the  legislature  might  in  Its  discretion  dis- 
pense with  or  change."  No  cases  are  cited 
to  uphold  these  vTewB.  It  shoold  be  ot>- 
served  that  after  the  publication  of  tbe 
report  of  tbe  case  of  People  v.  Campbell, 
supra,  the  supreme  court  of  the  United 
States  investigated  kindred  snbjecti*.  and 
we  en]oy  the  great  benefits  of  its  profound 
and  exbaustive  discussions  In  Kring  v. 
MlBsonrl,  107  U.  8.  221.  2  Sup.  Ct.  Rep.  443; 
Hopt  v.  Utah,  no  U.  S.  574.  4  Sup.Ct.  Rep. 
202;  Hurtado  r.  People,  110 U.S. 516. 4 Sup. 
Ct.  Rep.  Ill,  2d9;  In  re  Medley.  134  U.  8. 160, 
lOSup.  Ct  Rep.  SS4;  and  Cook  v.  U.  S.. 
138  U.  S.  157, 11  Sup.  Ct.  Rep.  288. 

The  investigation  by  a  icrnnd  Jury  of  a 
capital  or  Infamouti  crime  of  which  a 
party  may  be  ancused  has  been  regarded 
for  centuries  as  a  bulwark  of  penional  lib- 
erty. ItbSB  been  treated  In  many  volumes 
as  a  vital  substance,  and  the  history  of 
the  foregoing  amendment  to  the  federal 
I  constitution  deserves  thoughtful  connld- 
'  eration.  Judge  Story,  In  his  work  on  the 
Constitution,  says:  "But,  although  this 
provision  of  a  trial  by  Jury  in  criminal 
cases  is  thus  constitutionally  preserved  to 
all  citizens,  the  jealousies  and  alarms  of 
tiie  opponents  of  the  constitution  were 
not  quieted.  They  insisted  that  a  bill  of 
rights  was  indispensable  upon  other  sub* 
jects,  and  that  upon  tills  further  auxilitury 
rights  ought  to  have  been  secured.  These 
objections  found  their  way  into  the  state 
conventions,  and  were  urged  with  great 
zeal  against  the  constitution.  They  did 
not,  however,  prevent  the  adoption  of 
that  instrument;  but  they  produced  such 
a  strong  effect  upon  the  public  mind  that 
congress,  immedlatdy  attet  their  first 
meeting,  proposed  certain  amendm«its, 
embracing  all  the  suggestions  which  ap- 
peared of  most  force;  and  tiie  amendments 
were  ratified  by  the  several  states,  and 
are  now  become  a  part  of  the  constitu- 
tion." Section  1782.  The  eminent  author 
reviews  the  duties  of  this  body,  and  con- 
cludes: "From  this  summary  statement 
it  Is  obvious  that  the  grand  jury  perform 
most  Important  public  functions,  and  are 
a  great  securl^  to  the  citizens  against 
vindictive  innsecutions,  either  by  the  gov- 
ernment or  by  political  partisans,  or  by 
private  enemies."  Section  1785.  Chancel- 
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lor  Kent,  In  biB  Commentaries,  aays: 
"Tbe  riffbt  of  pereoual  necurlty  1b  Kuartlecl 
by  proviBluns  which  have  been  tranacrlbed 
luto  tbe  cuostUutdoas  in  this  country 
from  Magna.  Cburta,  and  other  Innda- 
mental  acta  of  tbe  BritlBh  parliament,  and 
It  la  enforced  by  additional  and  more  pre- 
cise InjunctiuQH. "  Yulume  2,  (12tb  Ed.)  p. 
12.  This  amendment  totheconstitutioD  Is 
then  mentioned.  Chief  Justice  Shaw,  In 
C(»m.  V.  Holley,  8  Gray.  459,  said:  "The 
object  of  tbe  declaration  of  rightB  waa  to 
secure  substantial  prirlleBeB  and  benefits 
to  partlfM  criminally  charfced.  not  to  re- 
quire particular  forms,  except  where  they 
are  necessary  to  the  purposes  of  Justice 
and  fair  dealing  towards  persons  accused. 
HO  as  to  insure  a  full  and  fair  trial. 
•  •  •  The  Kreat  principle  asserted  by 
theilecluratluo  of  rights  Is  that  no  man 
sliull  be  put  to  answer  a  criminal  cbarffe 
until  the  crtmlnatlns  evidence  has  been 
iuid  before  a  (crand  fury,  and  they  have 
fuund  pnibable  caus'3,  at  least,  to  believe 
the  fads  true  on  which  tbe  criminality  dt>- 
[lendH. "  Tbfse  aHsertiona  concerning  the 
ancient  iustltution  of  tbe  grand  Jury, 
wlih-b  can  be  reiterated,  shows  that  this 
has  alwayH  been  one  of  the  grand  rights 
of  freemen.  The  rormalltles  which  are  its 
incidents  can  be  amended,  but  the  funda- 
mental privilege  wbicb  has  been  declared 
h'hI  protected  by  tbe  articles  of  tbe  con- 
stitution cannot  be  disregarded.  In  State 
V.  Ah  Jim,  9  Mont.  167,  23  Pac.  Rep.  76, 
this  court  held  that  a  party  could  be 
prosecuted  by  indictment  whidi  bad  been 
found  by  a  grand  jury  of  seven  persons, 
although  the  alleged  offense  was  conunit- 
teii  wiLitiu  the  cerntory  or  Montana  when 
the  statute  fixed  a  bigher  number,  and 
that  the  substantial  rights  of  tbe  accused 
were  not  thereby  Impaired,  and  that  this 
ruling,  lu  Its  conseguenees,  was  not  ex 
p  at  facio.  The  majority  ol  tbe  court  In 
People  V.  Campbell,  supra,  have  In  our 
jDdKmcnt  misapplied  the  authorities  on 
which  they  relied,  and  arrived  at  an  er- 
roneous decision  luhulding  tberaatter  one 
of  uierepritcedure.  Tbe  prosecution  of  the 
appellant  by  an  Information  gives  tu  tbe 
act,  supra,  of  the  state  a  retrospective 
operation.  The  supreme  court  of  Wash- 
ington In  McCarty  v.  State.  (Wash.)  & 
Pac.  Bep.  299,  decided  under  the  same  con- 
ditions in  accordance  withourdeductlnna. 
but,  upon  a  petition  for  a  rphenrlug,  the 
following  opinion  was  delivered  by  Mr. 
Justice  Dunbab:  "Tbe  petition  forrchear- 
Ing  in  this  case  1b  not  allowed ;  but  the 
court  desires  to  say  that  In  view  of  tbe 
public  Importance  of  someof  theguestions 
raised,  and  In  view  of  the  fact  that  tbe 
case  was  submitted  without  oral  ar£u< 
meut  on  the  part  of  theatute.in  canes  here- 
after it  will  not  be  bound  by  tbe  opinion 
rendered  In  this  case  on  the  ctmstltutlonul 
qnestions  involved.*  We  confess  that  the 
reasouB  given  In  the  opinion  for  Its  acthm 
are  peculiar  and  Dnsatistactory,  but  the 
case  cannot  be  cited  as  an  authority.  It 
Is  therefore  ordered  and  adjudged  that  tbe 
Judgment  be  revei-sed,  and  that  the  cause 
be  remanded,  with  directions  to  grant  the 
motion  In  arrest  of  tbe  Judgment. 

Hauwood  and  De  Witt,  JJ.,  concur. 
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Sbblat  r.  Adahbok. 
(Supreme  COurt  o/  (Mdohomo.   April  4,  ISBI.) 

Forcible  Estbt  uxn  Dbtainkb — pLunnta  axd 
Pboof— Vabiancb. 
"Where  tbe  petition  In  forcible  entry  and 
detainer  asks  the  recovery  of  possession  of  a 
whole  quarter  section,  and  the  proof  shows  plain- 
tiff to  be  In  possession  of  a  very  small  part  of  It, 
the  varlanoe  Is  inun&teriaL 

Error  to  dlatrlct  conrt.  Logan  county. 

H.  8.  CuBatogbam,  for  plalntUI  in  error. 
WUUamson  A  Seeley,  tor  defendant  tik  er* 
ror. 

Clabk,  J.  Tbia  action  was  brought  In 
the  county  conrt  of  Logan  county  by 
MngsieSeeley  to  recover  from  the  defend- 
ant ue  possession  of  the  S.  E.  ^4  of  section 
28,  in  tovmship  15  N.,  of  rajage  3  W.,  in  said 
county.  On  the  trial  in  the  coun^  court 
it  appeared  that  the  plaintiff  had  a  cov 
tificate  of  entry  of  said  laud;  that  the 
plaintiff  had  served  upon  the  defendant 
notice  to  quit  said  land;  that  the  plainttff 
had  erected  on  the  south-west  comer  of 
said  laud  a  bomae  10x12  feet,  and  that  she 
had  erected  a  bart>ed-wlre  fraes  on  the 
north,  east,  and  west  lines  ol  said  land; 
that  BUbaeqnently  defendant  broke  down 
said  fence,  and  entered  upon  said  land 
and  built  a  house.and  fenced  85or  40  acres 
of  said  land,  and  cut  hay  on  tbe  other 
portions,  and  has  occupied  tbe  same  ever 
since.  On  motion  of  tbe  defendant,  tbe 
action  was  dismloaed  by  tbe  county  court 
at  ttie  costs  of  tbe  plaintiff,  because  of  a 
variance  between  the  evidence  and  tbe  pe* 
tition  In  this,  that  the  plaintiff  occupies  a 
part  of  said  160  acres.  { 10x12  feet  In  tbe  ex- 
treme south-west  corner;)  to  which  judg- 
ment the  plaintiff  excepted.  On  petition 
In  error  In  the  district  court,  the  Judge  ol 
the  flrst  district  reversed  the  Judgment  of 
the  county  court,  and  ordered  tbe  said 
cause  to  be  retained  for  trial,  to  which  the 
defendant  excepted.  The  caee  now  cornea 
to  this  court  on  petition  in  error. 

In  this  court  It  Is  argued  that  the  dls< 
trict  court  could  not  reverse  tbe  Judgment 
because  tbe  bill  of  exceptions  from  the 
county  court  contains  the  following  state- 
ment, to-wlt:  "The land  described  In  the 
notice  and  petition  was  the  south-east 
quarter  of  section  28,  Tp.  15  north,  ol 
range  3  west,  and  the  evidence  ehuwed 
that  the  plaintlH  held  a  certificate  of  en  try 
issued  by  tbe  United  States  land-office  at 
Guthrie  under  date  of  June  7, 1889,  and  in 
August.  1889, erected  a  house  on  the  eoutli- 
west  corner  10x12  feet  in  sise,  and  that  she 
bad  erected  a  barbed-wlrr  fence  on  tbe 
north,  east,  and  west  llnesof  said  quarter, 
and  tbe  defendant,  on  or  about  October 
6,  18S0,  toolt  d  wn  the  wire  by  pulling 
out  the  staples,  and  entered  upon  said 
laud,  built  bimself  a  house,  fenced  In  35  or 
40  acres  of  said  quarter,  cut  hay  ou  other 
portions,  and  has  occupied  tbe  same  ever 
since.  The  motion  of  the  defendant  was 
sustained  upon  the  ground  that  the  evi- 
dence showed  that  the  plalntm  occupied 
the  eald  10x12  feet  of  said  quarter  in  tbe 
extreme  south-west  corner,  and  the  case 
was  dismissed,  and  Judgment  rendered 
against  tbe  plaintiff  for  costs ;  to  the  sua* 
talnlng  of  which  motion  and  dismissal  ol 
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said  action  and  rendition  ot  eald  Judg- 
ment  tbe  plaintiff  at  the  time  excepted.  ** 
After  judfcment  reversing  the  judgment  of 
the  county  court,  ttie  tlt'femlant,  John  Q. 
Adameon,  moved  the  court  to  grant  a 
new  trial,  and  dlRmiKB  thf>  action,  which 
motion  was  overruled.  Juhu  Q.  Adameon 
thereupon  brought  thiH  case  to  this  court, 
and  allef^ed  the  foUowIng;  errors:  first, 
In  t)udlnf(  That  the  notice  aforesaid  was 
KUfllcIent;  secunij,  in  fliidini;  tliat  there 
was  no  variance  between  the  proof  and 
the  notice;  third,  and  generally  because 
the  court  had  not  before  It  the  testimony 
on  which  the  county  court  acted.  In  the 
court  below  no  objections  were  made  to 
the  Bufflcicncj  of  the  bill  of  exceptions. 
The  Inaufflclency  of  tbe  description  of  tbe 
land  in  the  notice  and  in  the  complaint 
were  relied  upon ;  It  being  conceded  in  the 
argument  that  the  piaintin,  Maggie  See- 
ley,  was  In  poHsession  only  of  a  tract  10x12 
feet  square  in  one  corner  of  the  160-aure 
tract,  tbe  d(4endnnt  In  the  occupancy  of 
the  remalnder.and  these  factsappearfrom 
tbe  bill  of  exceptions.  It  Is  not  necessary 
that  testimony  should  always  beset  out 
in  the  language  of  the  wltnefts.  From  the 
bill  ol  exceptions  the  tacts  appear,  and 
no  amount  of  verbiage  or  quotations 
could  make  them  more  definite.  The  real 
tiuestlon  is,  was  that  such  tt  variance  as 
to  malce  the  proceedings  void  ?  In  Dlm- 
mett  T.  AppIeton.liO  Neb.  208, 29  N.  W.  Itep. 
474,  DImmett  was  notlflt-d  to  quit  certain 
lots  and  to  surrender  the  postteKsion 
thereof  within  three  days.  It  was  ohject- 
ed  to  becnuHe  It  did  not  particularly  de- 
scribe the  premises,  the  posHestiion  ot 
'Which  was  sought  to  be  recovered.  The 
testimony  showetl  the  proi>erty,  the  pos- 
session  u?  which  was  sought  to  be  recov- 
ered, was  an  hotel,  "consisting  uf  the  up- 
per storien  of  tbe  buildings  on  sold  lots, 
and  the  Htuirway  and  imck-yards  upper- 
tnlnlng  thereto,  wells,  cisterns,  etc.,  being 
all  of  the  bulhlings  and  premlKes  except 
one  (1)  store  on  the  ground  floor  uccu])led 
by  tenants  of  Appleton. "  The  notice  did 
not  describe  particularly  the  premises 
sought  to  tie  recoveml.  hut  the  whole 
premises.  The  court  held  that  while  ac- 
curacy In  the  description  of  the  property 
In  the  ncittce  is  requli-ed.yet,  as  In  all  cases 
of  the  kind  requiring  notice,  what  is  re- 
()uired  is  snhHtantiiil  and  not  technical  ac- 
'•uracy.  The  law  will  not  regard  mistakes 
which  do  not  mislead  the  party  notified. 
Mr.  Adamson  could  not  be  misled  by  the 
doKcriptlon  In  this  cawe.  HatI  he  Barren- 
der3d  tlu-  poHseHHion  of  what  he  held,  then 
Maggie  Seeley  would  have  had  all  that  the 
notice  called  for.  In  the  case  of  Dimmett 
V.  Appleton  the  tenants  of  Appleton  had 
possession  of  about  a  quarter  of  the  prem- 
ises, whereas  In  this  case  Maggie  ^eley 
had  possession  of  less  than  l-^OOO  part. 
The  law  does  not  take  notice  ol  such  small 
matters.  The  Judgment  of  the  district 
court  is  affirmed,  with  costs. 

(89  Cal.  583)  ■  ■  

Dennis  v.  SniAssBURnEa.    (No.  13.151. )i 

(Supreme  Court  of  California.   June  25,  1891.) 
Vbndob  and  Vendee— RcsciseiON—TsNDSR. 
1.  Where  one  makes  a  deposit  npon  a  con- 
tract for  the  sale  of  real  estate,  which  provides 
1  Petition  for  rehearing  pending. 


that  15  days  shall  be  allowed  for  the  ezamfna- 
tlon  of  title,  and,  if  defective,  30  days  shall  be 
allowed  to  perfect  the  some,  be  cannot  sue  to  re- 
scind, and  recover  ttie  amount  deposited,  upon 
the  ground  of  failure  of  title,  belcnre  tbe  expira- 
tion of  the  80  days. 

3.  Where  a  a^tosit  li  nukte  in  part  p^rment 
of  real  estate,  under  a  contract  for  a  aeea,  thd 
vendee  cannot  recover  tbe  amount  so  deposited 
if  be  falls  to  tender  ibe  full  amount  of  the  con- 
tract price,  and  demand  a  deed  as  tberein  pro- 
vided. 

Department  I.  Appeal  from  superior 
court,  city  and  coun^  of  San  Francisco; 
John  Hn.vT,  Judge. 

J.  C  Batm,  for  appellant.  E,  Jf.  Pre* 
tOB,  for  respondent. 

Garouttb,  J.  This  action  Is  brought 
to  recover  JSOO  as  a  deposit  and  part  pay- 
ment of  O.  L.  block  ys6  In  the  city  and 
county  of  San  Francisco,  under  a  contract 
In  writing,  set  forth  In  the  complaint,  as 
follows:  **!.  Strasshorger  and  Co.,  Real- 
Estate  Agents,  Montgomery  SC., 
Safe- Deposit  Building.  San  Francisco, 
August  22,  im.  Received  ot  S.  W.  IJennla 
eight  hundred  dollars  as  a  deposit  and  In 
part  payment  ot  the  following  property, 
being  fltuate  In  the  city  and  county  of  San 
Francisco  and  state  of  California,  and 
more  particularly  described  as  follows,  to- 
wlt,  O.  L.  block  9>u,  sold  tu  him  this  day 
fur  tile  sum  of  eight  thousand  dollars,  U. 
S.  gold  coin,  fifteen  days  alio  wud  for  ex- 
aniinattoo  of  title  and  completion  ot  pur- 
chase, /.  e..  seventy-two  hundred  dollars 
is  tu  be  paid  upon  the  tender  of  a  gooa 
and  sutHcIcnt  deed  conveying  tbe  title: 
If  title  Is  defective,  thirty  days  are  allowed 
to  perfect  the  same;  and  if,  after  the  ex- 
piration of  said  term,  unlei^s  extended  by 
mutual  cunscnt.  the  title  shall  not  have 
been  perfect,  the  deposit  is  to  be  returned 
on  dcnnind.  If  thesale  is  not  consummat- 
ed according  to  the  foregoing  conditions, 
the  deposit  la  to  be  rorfelted.  and  become 
the  property  of  the  undersigned.  Time  Is 
the  essence  of  this  contract.  [Signed]  I. 
STRAHSiHTituKR. "  The  coHiplalnt  further 
alleges  that  the  title  was  defective;  that 
no  deed  was  tendered  within  30  days  after 
the  making  of  the  agreement,  or  at  any 
time,  and  the  time  was  not  extended  by 
niutuiU  consent;  that  plalntIR  baa  dona 
and  performed  all  the  conditlone  and 
terms  of  the  contract  on  his  part  to  be 
done  and  performed,  and  that  defendant 
liiis  refused  to  return  to  plaintiff  said  de* 
jioHitof  4^t<00.  although  demanded  so  to 
do,  upon  Septemtier  22, 1K87.  Defendant 
by  Ills  answer  admits  the  making  nf  tbe 
contract;  denies  thut  thetltle  Is  detective; 
udiuitH  that  he  never  tendered  a  deed,  and 
that  tlietime  was  not  extended  by  mutual 
consent;  denies  that  plaintiff  has  done 
and  performed  all  the  conditions  and 
terms  of  the  contract  set  forth  In  the  said 
i-oinplaint  on  his  part  to  be  done  and 
performed;  admits  that  he  refused  to  de- 
liver the  amount  paid  to  plaintiff  npon 
demand.  At  the  trial  plaintiff  introduced 
evidence  showing  the  pendency  of  two  cer- 
tain suits  in  the  superior  court  of  the  citv 
and  county  of  San  Francisco,  one  in  eject- 
ment and  the  other  in  partition,  and 
which  litigation  included,  amone  other 
land,  the  land  dcBeiibed  in  the  ocmiplaint. 
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It  was  lartber  testified  that  these  solta 
included  within  tbeii*  clainiB  the  larger 
portion  of  the  city  of  San  Francisco,  and 
that  the  witness  had  no  knowledgre  as  to 
the  merits  of  the  litigation.  Defendant 
gave  to  platntltr'H  attorney  an  abstract  of 
title  to  the  property  E^eptember  3d,  and, 
shortly  after,  said  attorney  rejected  the 
title;  and  upon  Ueptember  22d  a  demand 
was  madefor  areturu  of  the  money, plain- 
tiff at  that  time  notifying  defendant  that 
be  was  not  satisfied  with  the  title.  Plain- 
tltt  rested  his  case,  wherenpon  defendant 
made  a  motion  for  a  nonsott,  which  mo- 
tion was  grranted,  and  plaintiff  appeals 
from  that  Judgrinent,  and  from  the  order 
denyinK  his  motion  lor  a  new  trial.  The 
^oands  upon  which  the  motion  for  a  non- 
salt  was  based  are  not  stated  as  clearly 
and  concisely  as  tbey  should  be,  but  thny 
appear  to  be  mainly  that  plaintiff  failed 
to  show  that  the  title  to  the  land  was  de- 
fective, and,  again,  If  the  title  was  defect- 
ive, defendant  was  entitled  to  thirty  days 
underthe  contract  to  remove  hqcIi  defects, 
and  that  he  neither  had  notice  that  such 
defects  existed,  nor  wee  given  80  days  In 
which  to  correct  or  remove  them. 

This  Is  an  action  to  rescind  a  contract, 
and,  in  order  for  plaintiff  to  recover,  it 
was  necoHsary  for  biui  to  allege  and  prove 
that  he  had  performed  ail  the  conditions 
on  his  part  to  he  performed,  and  that  de- 
fendant was  iu  default  an  to  cundltlons  to 
beperformed  by  him.  Under  the  contract, 
15  days  was  allowed  plaintiff  to  examine 
the  title,  and  then.  If  the  title  was  defect- 
ive, defendant  was  allowed  80  days  to  per- 
fect the  same.  It  is  extremely  difficult  to 
comprehend  how  plaintiff  was  entitled  to 
recover  back  the  f8()0  until  he  had  first 
Kiveo  defendant  3U  days'  time  to  perfect 
the  title,  (if  the  title  was  detective.)  In 
order  to  recover  la  this  action,  plaintiff 
should  have  tendcretl  the  balance  of  the 
purchase  price  and  demanded  his  deed; 
and.  If  such  demand  was  refused,  he 
should  then  have  demanded  the  return  of 
his  money.  If  he  based  his  right  of  recov- 
ery upon  defective  title,  he  should  have 
notified  defendant  that  the  title  was  de- 
fective, and  If,  upon  the  expiration  of  80 
days  fritm  that  time,  defendant  had  not 
perfected  hln  title,  then  be  should  have 
demanded  the  return  of  the  amount  paid, 
and  a  i-efusal  would  have  formed  a  basis 
for  a  good  cause  of  action.  Ue  demanded 
a  return  uf  the  money  upon  September  22d. 
If  be  lianed  bis  right  to  rescind  upon  de- 
fective title,  then  hie  demand  for  a  return 
of  the  amount  paid  was  premature,  and 
of  no  avail;  for  the  time  In  which  defend- 
ant was  allowed  to  perfect  his  title  had 
not  yetexpired.  The  allegation  and  proof 
that  the  defendant,  wltliin  80  days  after 
tile  making  of  the  contract. did  not  tender 
plaintiff  a  deed  adds  no  weight  to  his  con- 
tention; for  It  was  as  much  the  duty  of 
the  plaintiff  to  tender  the  money  as  U  was 
the  duty  of  the  dtfendant  to  tendw  the 
deed.  "The  obligation  of  tbe  parties  to 
an  agreement  for  tbe  sale  of  land  are  mut- 
ual and  dependent,  where  one  is  to  convey 
and  tbe  other  at  the  same  time  to  pay  the 

fmrchase  price;  neither  can  put  the  other 
II  default  except  by  tendering  a  perform- 
ance vn  bla  part,  uoleM  the  other  party 


waives  the  tender,  or  by  his  conduct  ren- 
ders It  unnecessary."  Englander  v.  Rog- 
ers.4lCai.4ao.  To  tbe  same  effect  are  Hill 
r.  Origsby,  S5  Cal.  «61;  Barron  v.  Frlnk, 
80  Cal.  488.  Coneedlng  the  title  to  be  de- 
fective, and  conceding  the  allegation  of 
plaintiff's  complaint  to  be  true,  by  reason 
of  the  InsufRciency  of  the  defendant's  de- 
nial thereof,  to- wit,  "that  plaintiff  has 
done  and  performed  all  the  conditions  and 
terms  of  the  contract  on  bis  part  to  be 
done  and  performed,"  yet.  In  addition  to 
these  facta,  he  must  prove  tbat  detradant 
has  made  dpfanit  In  the  performance  of 
some  of  the  conditions  upon  his  part  to 
be  performed;  and  we  look  In  vain,  either 
In  allegation  or  proof,  for  anything  alleg- 
ing or  showing  neglect  or  refneal  toper- 
form  such  conditions  upon  his  part.  The 
defendant  not  being  In  default,  the  plain- 
tiff has  shown  no  gronnd  upon  which  to 
base  a  rescission  of  the  contract.  The 
contract  was  a  valid,  binding  contract, 
and  it  was  only  reqnisite  that  it  should 
be  signed  by  the  party  to  be  charged. 
Cavanaugh  v.  Caeselman,  (Cal.)  26  Pac. 
Rep.  515.  For  the  foregoing  reasons  let 
the  Judgment  and  order  be  affirmed. 

Weconcar:  pATfCBSON,  J. ;  Habsisoh.J. 

  80  Cal.  802 

Watt  et  a/..  Directors,  v.  Smith.  (No.18,- 
417.) 

(Supreme  Couirtttf  Cedlfoniia.  Jaae96,1391.> 
Sdffost  or  iHBAin  Pibson— Hcsbjutd's  Lia- 

BILITT. 

Acta  Col.  1886,  pp.  SS,  33.  which  provide 
that,  in  case  an  Insane  person  is  able  to  pay  act- 
ual expenses,  a  guardian  may  tie  appointed, 
whose  doty  it  shall  be  to  pi^^  saoh  expenses  to 
the  board  <a  directors  of  the  insane  asylum,  and. 
If  indigent  insane  persons  have  kindred  ot  de- 
gree of  husband  or  wife  of  ability  to  pay,  they 
shall  support,  etc.,  give  such  board  power  to  col- 
lect a  debt  doe  the  directors  Arom  a  husband  <tf 
an  inmate,  and  tbey  may  maintain  an  action  2or 
such  retx>very  as  trosteos  of  an  express  trust. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Kan  Benito 
county;  Jamrh  F.  Bkkrn,  Judge. 

This  was  an  action  brouglit  by  Watt 
and  othf^rH.as  directors  of  tbe  state  Insane 
asylnm  at  Stockton,  against  one  Smith, 
to  recover  for  the  chargeu  and  expenses 
of  his  wife  Willie  an  inmate  of  the  asylum. 
Judgment  was  rendered  upon  the  plead- 
ingn  in  favor  of  defendant,  and  plaintiffs 
appeal. 

ll'nj,  Fitzmaiirlcp  and  Louttit,  Woods  *ft 
Levinsky,  for  appellants.  N.  C.  Briggs, 
fov  respondent. 

Temple,  C.  This  appeal  is  from  the 
Judgment  and  on  the  Judgment-roll.  The 
action  Is  to  recover  from  defendant,  as 
husband  ot  an  Inmate,  the  amount  fixed 
by  the  directors  to  be  paid  by  paying  pa- 
tients. Judgment  was  entered  for  defend- 
ant on  the  ground  that  plaintiffs  were  not 
the  real  parties  In  Interest,  and  had  not 
legal  capacity  to  aue;  and  this  is  tbe  on- 
ly question  raised  here.  All  the  facts  nec- 
essary to  enable  the  plaintiffs  to  recover,  if 
they  can  sue  In  their  own  names,  are 
found  by  the  court.  The  defendant's  wife 
was  an  indlgeut  inmate,  duly  committed 
to  tbe  aayliun ;  and  tbe  board  bad  by  res- 
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oluttoo,  In  due  form,  fixed  the  amount  to 
be  paid  by  paytug  patients.  Tbe  powers 
ot  the  board  are  defined  by  Bectlon  2187 
of  the  Political  Code;  but  neither  In 
that  nor  in  any  otlier  Htatute  existing  at 
the  time  this  eoit  was  commenced  Is  the 
board  expressly  authurJied  to  sue.  HtU'b 
authority  was  n^vm  them  by  act  of 
March,  1889,  passed  after  this  suit  was 
commenced.  The  duties  of  the  board 
with  reterencB  to  such  moneys  are  defined 
by  St.  1885.  pp.  ft2,  »3.  It  Is  provided,  in 
case  an  insane  person  la  able  to  pay  act- 
Dal  charges  and  expenses,  a  guardian 
may  be  appointed,  whoae  duty  It  shall 
be  to  pay  such  expenses  to  tbebonrd ;  and 
"if  Indigent  Insane  persons  have  kindred 
of  degree  of  husband  or  wife,  father, 
mother,  or  children,  living  within  this 
state,  of  sufficient  ability,  who  are  other- 
wise  liable,  said  kindred  shall  support 
such  indigent  Insaue  person  to  the  extent 
prescribed  for  ancb  paying  patients : " 
and,  further:  "All  moneys  belonging  to 
the  state  received  by  the  board  of  trus- 
tees other  than  that  appropriated  by  the 
state  shall  be  kept  by  said  trustees  lo  a 
separate  fund,  to  be  known  as  a 'contin- 
gent fund,'  and  the  same  shall  by  the  said 
trus^^es  be  expended  at  such  times  and  In 
such  manner  as  to  the  said  boai'd  appears 
fur  the  best  Interest  of  said  asylum,  and 
for  the  improvement  thereof,  and  of  the 
grounds  and  bnUdlnga  therewith  connect- 
ed. A  full,  strict,  and  Itemised  account  ot 
such  receipts  and  expenditures  shall  be  in- 
cluded In  the  biennial  report  of  said  board 
ot  trusteKS."  It  appears  from  the  Code 
that  all  the  expenftes  of  the  asylum  are 
paid  from  the  money  appropriated  by  the 
atate;  and  we  have  nut  found  any  source 
from  which  moneys  belonging  tothe  state 
can  come  into  thulr  poRBession  except 
these  funds,  received  by  them  in  payment 
for  Inmates  as  provided  in  this  act.  At 
ail  events,  these  constitute  a  portion  of 
this  contingent  fund,  wbicli  the  board  Is 
authorised  to  receive  and  tu  expend,  and 
which,  impliedly,  tt  Is  made  their  duty  to 
collect. 

The  obligation  is  fixed  and  certain  upon 
the  defendant  to  pay.  Independently  of 
the  statute,  he  Is  liable  for  the  support  ut 
his  wife.  The  statute  makes  It  his  duty 
to  pay  the  directors  for  such  support.  It 
is  a  debt  due  from  him  to  the  directors,  as 
trustees  of  the  asylum.  Authi»riti38  may 
be  fonod  to  the  effect  that  all  public  offi- 
cers have  an  implied  power  to  take  all  le- 
gal measures  in  their  official  character 
which  may  be  requisite  to  enablp  theiu  to 
execute  the  trust  or  discharge  the  duty 
imposed  upon  them  by  law,  where  there 
is  no  statute  preserlblns  the  means  by 
which  such  trust  shall  be  executed;  and 
therefore.  If  to  aceompllsh  their  official 
duty,  OF  to  discharge  their  trust.  It  Is  nec- 
essary to  sue,  power  to  do  so  is  Implied. 
Cornell  v.  Town  ot  Ouiltord,  I  Denlo,  510 
and  authorities  cited.  This  seems  a  ra- 
tional conclusion,  and  logically  follows 
from  tlie  fact  of  the  trust  or  duty  Im* 
po«ed,  which  can  be  performed  In  no  other 
way.  The  difficulty  arises  from  oar  Code, 
which  requires  all  suits  to  be  brought  in 
the  name  of  the  real  party  In  Interest,  ex- 
cept (aeotlon  m.  Code  Ci%'U  l>roc.)  ao  ex- 
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ecutor.  admlnlBtrator,  trustee  of  an  ex- 
press trust,  or  one  specially  authorized  by 
Htatute  to  sue.  This  last  clause.  It  must 
be  confessed,  raises  a  preeumption  against 
the  authority  of  any  officer  to  sue  uules8 
specially  authorised  by  statute:  and  we 
accordingly  find,  wherever  similar  Ooda 
provisions  have  been  adopted,  care  Is  g«i- 
erally  taken  to  authorise  suits  where  it 
may  be  necessary.  If  the  plaintiffs  have 
capacity  to  sue.  it  most  be  on  the  ground 
that  they  are  tmsteea  of  an  express  trust. 
And  we  see  no  reason  why  they  are  not 
such.  The  moneys  are  never  to  go  to  the 
state  treasury.  So  long  as  the  la  w  is  un- 
changed, the  state  can  exercise  no  control 
over  the  funds,  except  to  comp^  afaitti- 
fnl  execution  of  the  trust.  The  fund  real- 
ly belongs  to  the  board  as  trustees,  and 
the  terms  ot  their  trust  and  their  dutiea 
are  plainly  declared.  Among  these  duties 
U  that  of  collecting  the  money  which  shall 
constitute  the  fund,  and  there  Is  no  pro- 
cedure prescribed.  Under  such  circum- 
stances, we  think  It  a  part  of  plalntllta' 
duties  to  collect  by  suit  U  necessary,  and 
as  trustees  of  an  express  trust  they  may 
do  so.  It  follows  that  the  judgment 
should  he  reversed,  and  Judgment  entered 
for  plaintiffs  on  the  findings  for  the  sum 
demanded  in  the  complalnL 

We  concur:  Bbi^chek,  C  G.;  Fitzobk- 

ALU,  C. 

Pbk  Cubiau.  For  the  reasons  given  In 
the  foregoing  opinion  the  luagment  Is  re- 
versed, and  the  court  below  is  directed 
to  enter  Judgment  for  the  plaintiffs  on  the 
findings  for  the  sum  demanded  in  tbclr 
complaint. 

m  CM.  SM 

Blakolt     Blakblt,  (No.  13.410.) 
(Supreme  Court  of  Calliftimta.  May  80. 1891. ) 

DlVOROB— CaOBS-COMFUINT— HABMI.ES8  ERROE. 

In  an  action  for  divorce  for  abimdonmeDt, 
where  a  cross-complaint  was  filed  alleging  s  sub- 
sequent abandonment  of  defendant,  and  the 
court  refused  to  cxinslderthe  same  except  by  way 
of  answer.  It  was  error  wlthoat  iniury,  where 
the  findings  abow  that  defendant  abaadoned 
plaintiff  at  the  time  alleged,  aod  livee  apart 
from  him  against  his  wilTsiLa  without  his  con- 
sent. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court, ellwand  coun- 
ty of  San  Francisco ;  Wa,ltbb  H.  Lbvt, 
Judge. 

i^oo/8  P.  Daaand  end  Beary  EickboiT, 
tor  appellant.  Geo.  B.  QilttB^  for  respond- 
ent. 

FiTZoBBALD.  C.  Thls  Is  an  appeal  up- 
on the  Judgment  roll  from  a  Judgment 
granting  to  plaintiff  a  divorce  on  the 
ground  ot  draertlon.  The  complalut  al- 
leges their  Intermorrlage  on  the  32d  day 
ot  September,  1K87,  and  the  willful  deser- 
tion ot  plaintiff  by  defendant  on  the  23d 
day  of  September,  1887.  The  allegation 
uf  desertion  Is  denied  by  the  answer,  and 
the  defendant,  by  her  croas-cumplalnt* 
seeks  affirmative FeUef  ontiieaamegrronud, 
and  fixes  the  date  thereof  •tin  the  24th 
day  of  February,  1888.  This  is  denied  by 
the  answer  to  the  cross-complaint.  It  ap- 
pears from  the  record  that  the  coort  b*> 
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low  refgsed  to  eouBlder  the  crosa-com- 
plnint  except  by  way  or  anawer  and  de- 
fensR,  and  declined  to  grant  any  affirmative 
relief  b&md  tbereon,  because  no  cro8B- 
complaint,  as  such,  could  be  considered  In 
ao  action  for  divorce.  This  ruling  of  the 
court,  wlilch  wa8  excepted  to  at  the  time, 
and  Is  asBiKiiPd  for  error,  was  clearly 
erroneous,  (Wadaworth  v.  Wadaworth, 
SI  Cal.  1S2,  22  PacRep.  G48:  Mott  v.  Mott, 
82  Cal.  413,  22  Pac.  Rep.  1140;  KIrsch  v. 
Eirach,  83  Cal.  633,  S8  Pac.  Rep.  1083.)  and 
uulcHa  the  record  afflrmativelyflhowa  that 
the  defendant  waa  not  injured  thereby 
thejudfcment  should  be  reversed,  (Spanagel 
V.  Delllnfrer,  88Gal.37tf;  Leonard  v.  Kings- 
ley,  5n  Cal.  628.)  The  court  In  Ita  decision 
found  "that  on  the  28d  day  of  September. 
1887,  the  defendant  willfully  and  without 
cause  deserted  and  abanduned  the  plaln- 
tlir,  aod  ever  aince  has  and  still  continues 
BO  to  willfally  and  without  cause  desert 
and  abandon  said  plaintiff*  and  to  live 
separate  and  apart  from  plaintiff  wltii- 
ont  any  sufficient  cauue  or  any  reaaon, 
and  against  plaintiff's  will  and  without 
hlH  consent."  As  none  of  the  evidence 
taken  at  the  trial  was  brought  up  by  the 
record,  it  will  be  presumed  that  the  flnd- 
lOK  Is  supported  by  evidence.  It  therefore 
follows  that  the  allegation  of  the  croas- 
complalnt  that  plalntltf  deserted  the  de- 
fendant on  the  24th  day  of  February,  1838. 
could  not  In  point  of  tact  be  true,  for  the 
reason  that  the  court  found  that  the  de- 
fendant deserted  the  plaintiff  on  the  23d 
day  of  September.  1887,  and  that  she  "ever 
since  has  and  still  continues  to  so  desert 
•  •  It  might,  perhaps,  be  well  to 
state,  in  this  connection,  that  the  same 
evidence  neceRsary  to  sustain  tne  alteKa- 
tiitn  of  desertion  made  by  the  croea-com- 
plalnt  would  be  equally  competent  in  sup- 
port of  defendant's  anawer  denying  the 
desertion ;  bence  the  ruling  of  the  court  In 
refualng  to  consider  the  croatHiomDlalDt 
**  was  error  without  injury."  VTedeemit 
but  fatr  to  the  learned  Judge  who  presided 
at  the  trial  of  this  ease  In  the  court  be- 
low to  state  that  while  the  point  upon 
which  his  ruling  was  evidently  baaed  was 
not  decided  in  De  Haley  v.  Haley,  74 
Cal.  491, 1(1  Pac.  Rep.  248,  yet  It  la  manifest 
that  what  was  said  by  Mr.  Justice  Mc- 
KiNSTRY  in  that  case  (the  cases  above 
olted  not  having  been  decided  when  this 
case  was  tried )  wan  accepted  by  bim  as  a 
very  strong  Indication  of  what  the  action 
of  this  court  would  bo  when  thla  question 
came  fairly  before  It  (or  decision.  Wead* 
vhie  that  the  lodgment  appealed  from  be 
affirmed. 

We  concur:  Footr,  a;  Vanclibf,  C. 

Pbr  CtiRiAU.  For  the  reasons  ^ven  In 
the  foregoing  opinion  the  Jodgment  ap- 
pealed from  Is  affirmed. 


m  Cat  4T4   

TATEB  v.  JAKBB.    (No.  18,404.) 

(Supreme  Court  cfCaU^jrMa.  JuiiAi7,i8dl.) 
Casn^ot  TO  Ookvbt  Luus— Beuoh—Usasiibb 

OP  OaMAQSS  —  IXOBEJuBBD  YaUJE  —  ObJIOTIOICS 

Waivid. 

1.  Civil  Code  Cal.  S  8806,  proridet  that  the 
oatf  iBient  caused  hy  tbe  breatu  o2  an  agreement 
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to  oonvey  realty  ts  the  price  paid,  and  expense 
of  ezamtiiing  title,  with  Interest,  and,  In  case 
of  bad  faith,  the  difference  between  the  price 

Eaid  and  the  value  of  the  land  at  the  time  at  the 
reach,  with  expenaea  in  preparing  to  enter  on 
the  land;  and  where  the  failure  to  convey  was 
caused  by  the  refusal  of  the  vendor's  wife  to 
joiu  in  the  deed,  the  vendor  being  willing  to  con- 
vey, there  is  no  had  faith,  and  It  Is  error  to  al- 
low as  damages  the  Inareasa  in  the  valae  of  the 
propery;. 

8.  The  fallon  ta  dafendant  to  ohjeot  to  evl- 
denoa  of  thelncnasB  In  value,  and  his  conaaxrlDg 
in  BQbmittlnB  that  goeaticm  to  tba  Jury,  does  not 
prevent  bim  from  urging  the  error  on  appeal. 

Department  1.  Appeal  from  saperlor 
court,  Humboldt  county;  O.  W.  Huntsb. 

Judge. 

Emest  Sevier,  {WHson  &  WIIsoti,  of 
counsel,)  for  appellant.  J.  H.  G.  Weaven 
forrespondmt. 

Patebbos,  J.  On  November  15.  1884. 
the  parties  to  this  action  entered  Into  a 
verbal  agreement,  by  the  terms  of  which 
the  defendant  agreed  to  convey  the  land 
in  controversy  to  the  plaintiff  upon  the 
payment  to  him  by  plaintiff  of  the  sum  of 
f3W),  which  was  to  be  paid  on  or  befure 
the  end  of  four  years  from  the  date  of  the 
contract.  The  court  found  that  at  the 
time  the  contract  was  made  the  defendant 
was,  and  ever  since  has  been,  the  owner 
Infee-elmple  of  the  property ;  that  Imme- 
dlatoly  after  the  contract  was  entered 
into,  defendant  delivered  the  posHeaslnn 
of  the  property  to  the  plaintiff  In  pursu- 
ance of  the  agreement,  and  that  plaintiff 
has  ever  since  held  the  same,  and  has 
placed  thereon  Improvements  amounting 
in  value  to  the  sum  of  ^280;  that  defend- 
ant saw  the  improvements  as  they  were 
made,  and  offered  no  objection  thereto; 
that  the  land  has  Increased  In  value  over 
the  price  agreed  to  be  paid  to  defendant 
f250  per  acre:  that  before  the  expiration 
of  the  four  years,  to-wit,  on  or  about  No- 
vember 11,  1BH7,  plaintiff  offered  In  writing 
to  pay  defendant  the  Inll  sum  of  |30U,  but 
defendant  refuaed  to  accept  the  offer,  and 
declared  that  he  would  not  make  a  deed 
to  the  land;  that  plaintiff  hae  performed 
all  the  condltlona  of  the  contract  on  his 
part  to  be  performed;  that  ?40  la  the  val- 
ue of  the  use  and  occupation  of  the  prem- 
ises, which  conaisc  of  three  acres;  that 
pliilntllf  has  received  from  the  sale  of  wood 
taken  from  the  premlaeH  the  snm  of  936. 
The  court  further  found  that  on  Septem- 
ber 2, 1884,  defendant  executed  nnU  filed  a 
declaration  of  homestead,  claiming  as  a 
homestead,  together  with  other  lands, 
the  lands  In  controversy,  and  that  the 
same  has  not  been  abandoned.  It  will  be 
seen  from  the  findings  of  tbecourttbat 
the  plaintiff  was  allowed  aa  damages 
V7ri0,  the  enhanced  value  of  the  land,  and 
the  tfum  of  9280,  the  value  of  his  tmprove- 
menta,  amounting  In  all  to  fl.030.  From 
this  amount  the  court  deducted  the  sum 
of  9*6,  that  being  the  amount  received 
from  the  aale  of  wood,  and  the  value  of 
the  use  and  occupation  of  the  premises, 
and  rendered  Judgment  In  favor  of  the 
plaintiff  for  9954  and  costs. 

We  think  the  court  erred  in  allowing 
the  plaintiff  9760  on  account  of  the  In- 
crease In  value  uf  the  property,  liectlou 
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8306.  Civil  Coile, provides:  "Tliedetrlment 
caused  by  the  brencti  of  an  aftreement  to 
convey  an  estate  in  real  property  ladeemert 
to  be  the  price  paid,  and  tlie  expenses 
properly  incnrred  in  examining  the  title 
and  preparing  the  necessary  papers,  wltb 
Interest  thereon;  but  adding  tliemto.  In 
case  ut  bad  faith,  the  difference  between 
the  price  aKi*eed  to  be  paid  and  the  value 
of  the  estate  agreed  to  be  conveyed,  at  the 
time  of  the  breach,  and  the  expenses  prop- 
erly incurred  iu  preparing  to  eater  upon 
the  land."  In  this  caue  bad  faith  on  the 
part  of  the  defendant  was  not  alleged, 
found,  or  proved.  It  appears  in  evidence 
that  the  defendant  would  have  conveyed 
the  premises  as  he  had  agreed  to  if  his 
wife  had  been  willing  to  unite  in  the  deed, 
but  she  refused.  There  has  been  much 
conflict  of  judicial  opininu  on  the  question 
as  to  what  Is  the  just  measure  of  damages 
In  such  cases.  Mr.  Parsons,  speaking  on 
the  siibJecC,  says.  "11  the  action  Is 
brought  GO  a  contract  to  sell,  and  against 
the  party  who  had  promised  to  sell,  and 
had  foiled  to  do  ao,  many  authorities  have 
held  tliat  the  result  may  depend  upon  the 
cause  of  the  failure.  For,  if  the  Intended 
vendor  was  honest,  and  was  prevented 
from  making  the  sale  by  causes  which  he 
did  not  foresee  and  could  not  control,  then 
the  plaintiff  recovers  only  nominal  dam- 
ages, or,  if  he  has  paid  the  price,  the  same 
with  interest,  addinET  perhaps,  in  both 
cases,  his  expenses  in  Investigating  the 
title,  or  for  siniiiur  purposes."  8  Pars. 
Cont.  The  provisions  of  our  Code 

referred  to  above  were  doubtless  intended 
to  settle  the  matter  in  accordance  wltb 
the  rule  stated.  In  England  this  rule  is 
sustained  upon  the  ground  that  the  pur- 
chaser should  investigate  the  title  before 
he  Is  lustlfted  in  taking  any  other  step. 
Flurenii  v.  ThornhiIl,2  W.  Bl.  1078;  Walk- 
er V.  Moore,  10  Bam.  &  C.  416.  In  this 
country,  although  the  expense  ol  Investi- 
gating the  title  Is  not  allowed  In  some  of 
the  states,  the  rule  is  generally  based  upon 
the  analogy  between  this  class  of  cases 
and  actions  upon  covenants  for  title,  in 
which  the  measure  of  damages  where 
there  has  been  an  eviction  is  In  many 
states  the  amount  of  the  consideration 
money,  with  interest.  Baldwin  v.  Mann, 
2  Wend.  .399:  Peters  v.  McKeon,  4  Denlo. 
546.  Ithas  been  held  that  where  theseller 
know  he  did  not  have  a  good  title,  but 
had  reason  to  believe  tbut  be  would  be 
able  to  BPcore  It  before  conveyance  was 
required,  there  was  no  had  faith.  iSlkes  v. 
Wild,  4  Best  &  S.  4'21,  1  Best.  &  8.  587. 

It  Is  claimed  by  respondent  that  Inas- 
much as  the  appellant  made  no  objection 
to  the  evidence  offered  by  plaintiff  as  to 
the  increaBed  value  of  the  projwrty,  and 
Concurred  in  submitting  to  the  Jury  the 
question,  "How  much  has  this  land  in- 
creased in  value  BluceNc!Tember  15, 1884?" 
he  Is  now  bound  by  the  answer  of  the 
Jary,  and  the  finding  of  the  court  based 
thereon.  We  think,  however,  that  as 
there  Is  no  allegation  in  the  complaint 
npon  which  such  a  finding  can  be  support- 
ed, the  defendant  Is  cot  estopped  by  his 
conduct  at  tlietrial  from clalmlngthe  ben- 
efit of  the  objection  which  he  now  makes. 
The  eanse  is  remanded,  with  directlona  to 


the  court  below  to  modl^  the  Judgment 
by  striking  out  from  the  last  clause  there- 
of the  words  and  figures  fcllowing:  "^954 
damages.and  his  costs  and  disbursements 
incurred  in  this  action,  amounting  t<i  the 
sum  of  ft(5,"  and  inserting  in  lieu  thereof. 

damages,  and  that  each  party  pay 
his  own  costs." 

Weconcar:  H&brisoh,  J.;  Oarodtte,  J. 


89  Cal.  479 

Oeiu  et  aJ.  v.  Kessino.  IJSo.  13,279.) 
(Supreme  Court  of  California.  June  18, 189L) 
Amesombnt  op  Record— Fisal  Jodombst— An- 

THEKTICATIOM  OT  JUD OM EN T— LIMITATIONS. 

1.  Where,  oa  forocloaure,  the  ]ude«  made 
aa  order  substituting  in  place  of  plaintiff  his 
successor  in  interest,  but  suoh  order  was  not  en- 
tered by  the  olerk,  a  sobsequeut  order  nunc  pro 
tunc  making  the  substituuon  becomes  a  part  of 
the  judgment  roll,  as  provided  Code  Civil 
Proa  C^l.  $  670,  and  binds  the  ladgment  debtor 
Id  an  action  by  the  judgment  oreattor's  executors 
to  collect  the  same. 

a.  Section  677  defines  a  jadgmmt  as  "Uie 
final  determination  ot  all  the  rights  of  the  par- 
ties. "  Section  633  requires  the  court's  decision 
to  be  "given  in  writing  and  filed  with  the  clerk." 
Section  726  provides  that  on  foreclosure  proceed- 
ingR  the  judgment  shall  direct  a  sale  of  the  prop- 
erty, and  an  application  ot  t^e  proceeds  to  the 
costs,  etc.,  "ana  the  amount  due  to  the  plain- 
tiff. ■*  Hdd,  that  an  entry  by  the  olerk  at  the 
end  of  the  trial  of  the  amount  for  which  plain- 
tiff was  entitled  to  recover  in  a  foreclosure  suit 
does  not  constitute  a  ludgmeat;  and  the  statute 
of  limitations  does  not  I>egin  to  run  until  the  de- 
cision has  been  "given  in  writing,  and  filed  with 
the  clerk, "  and  recorded. 

8.  A  judgment  rendered  by  one  judge  is  not 
impaired  by  his  failure  to  authenticate  it,  and 
the  authentioatlon  thereof  after  the  expiration  of 
his  term  of  office  by  another  judge,  since  the 
statute  does  not  require  a  judgment  to  be  signed. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Action  to  recover  a  Judgment  by  Maria 
Ij.  Crlm  and  another  against  John  F.  Kes- 
slng.  From  a  ludgment  for  plaintiff  de- 
fendant api>eals. 

Henry  C.  Fireb&ngb,  lor  appellant. 
Bluke,  WIUlAwa  A  Harrtaoa,tOT  respond- 
ents. 

AHRieoN,  J.  April  2S.  1877,  Carrie  A. 

Beach  commenced  an  action  in  the  late 
twelfth  district  court,  upon  a  promissory 
note  executed  by  the  appellant,  and  to 
foreclose  a  mortgage  on  certain  real 
property  given  to  secure  the  payment  of 
the  same.  May  20,  1882,  the  cause  was 
tried  upon  the  complaint  and  the  annwer 
of  the  appellant,  before  Hon.  J.  M.  Ai.l^n, 
who  on  the  same  day  announced  hia  de- 
cision, which  was  thereupon  entered  in  the 
minutes  of  the  court,  bnt  findings  were 
not  filed  until  December  28,  1882.  The 
term  of  office  of  Judge  Ai.T.EN  expired  De- 
cember 31,  1882,  and  on  January  10, 1883, 
the  court  made  an  order  uvnc  pro  fune, 
as  of  March  20,  ISS2,  that  "Samuel  Crim. 
the  successor  In  interest  ot  the  plaintiff 
herein,  be,  and  he  is  hereby,  substituted  as 
the  plaintiff  in  this  action,  and  that  this 
action  continue  In  his  name  as  such  plain* 
tiff.  In  the  place  and  stead  ol  Carrie  A. 
Beacb,  plalntllf  therein.'*  BeptemtMr  38^ 
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1883.  a  Jadgment  of  toreclosare  and  for  the 
sale  of  tbe  mortgased  premises,  signed 
by  Hon.  J.  F.  l^uLUVAif,  Jodge  of  said 
court}  was  entered  of  reuord  In  tbe 
caune.  On  tbe  same  day  an  order  of  sale 
was  Issued  upon  uaid  Judgment,  under 
whicb  the  sheriff  sold  the  mortgaged  prem- 
iues,  and  tbereatter,  on  the  17th  day  of  No- 
vember, 1S83,  be  made  and  filed  bis  return 
of  tbe  same,  showing  a  deficiency  of 
9947.17,  for  which  amouDt  judgmf^nt  was 
on  that  day  docketed  against  the  appel- 
lant, and  In  favor  ofHamuel  Crim.  Sep- 
tember 4, 1888,  the  i-espondents,  as  the  ex- 
ecutors of  tbe  last  will  and  testament  ol 
said  Crlm,  commenced  this  action  against 
the  appellant  to  recover  the  amount  of 
said  judgment.  In  his  answer  the  defend- 
ant denied  tbe  rendition  <rf  tbe  Judgment 
allied  In  the  complaint,  and  alleged  that 
certain  proceedlnjcs  which  had  been  taken 
in  tbe  ease  of  Beach  v.  Kesalng,  prior  to 
tbe  entry  of  tbe  judgment,  wereunauthor- 
Ized,  and  without  tlie  jurisdiction  of  tbe 
court,  and  also  pleaded  the  statute  of  lim- 
itations. Tbe  action  was  tried  by  the 
court  without  a  jury,  and  judgment  ren- 
dered in  accordance  with  tbe  prayer  of 
tbe  complaint.  A  motion  for  a  new  trial 
bavlng  been  made  and  denied,  an  appeal 
has  been  taken  to  this  court  from  both 
the  Judgment  and  order  denying  anew  tri- 
al. When  tbe  plaintiffs  offered  in  evidence 
tbe  Judgment  roll  in  the  case  of  Beach  r. 
Kesslng,  the  defendant  made  various  ob- 
jections thereto,  which  were  overmled. 
The  admissibility  of  the  Judgment  was 
to  be  determined  by  the  court  upon  Its 
luspectioD,  and,  inasmuch  as  ft  was  a  Judg- 
ment of  the  same  court,  and  in  terms  pur- 
ported to  he  tbe  Judgment  alleged  In  the 
complaint  In  favor  of  plaintiffs' testator, 
and  against  tbe  defendant,  In  an  action 
againat  the  defendant  In  which  he  bad  ap- 
IMured,  and  of  whicb  tbe  court  bad  juris- 
diction, the  court  committed  no  error  la 
admitting  it  In  evidence.  Tbe  objection 
that  the  complaint  was  upon  a  judgment 
in  an  action  wherein  Samuel  Crim  was 
plalntlO,  whereas  thu  one  offervd  In  evi- 
dence was  a  judgment  In  favor  of  Carrie 
A.  Beach,  was  answered  by  tbe  fact  that 
the  Judgment  was  entitled  ^Samuel  Crlm, 
substituted  in  place  of  Carrie  A.  Beach, 
Plaintiff,  vs.  iTuhn  B\  Kesslng  et  al..  Defend- 
antsi"  and,  after  directing  a  sale  of  the 
mortgaged  premises,  adjudged  thai  for 
any  detlciency  upon  such  sale  "the  clerk 
of  tbe  court  docket  a  Judgment  for  such 
balance  against  the  defendant  John  F. 
Kesslng,  and  tnai  the  defendant  John  F. 
Kesslng  pay  to  tbe  said  Samuel  Crim  the 
amount  otsald  deflcloncy  and  judgment." 

Tbe  Judgment  of  a  domestic  court  of 
general  jurisdiction  is  coucluslvely  pre- 
sumed to  be  correct,  unless  tlie  record  It- 
Helf  of  the  judgment  shows  that  the  coarc 
did  not  have  Jurisdiction  of  the  subject- 
matter  of  the  action,  or  of  tbe  person  of 
the  defendant.  When  the  court  has  such 
jurisdiction,  its  record  speaks  absolute 
verity,  because  it  Is  the  court's  record  of 
its  own  acts:  and  such  jurisdiction  will 
be  conclusively  presumed,  unless  tbe  con- 
trary appears  upon  tbe  face  of  the  reuord. 
Whenever  such  JudKment  Is  received  as 
evidence  in  another  proceeding,  It  cannot 


be  Impeached;  "for  It  Is  a  settled  rule  and 
maxim  that  nothing  shaU  be  averred 
against  a  record,  nor  shall  any  plea  or 
even  proof  be  admitted  to  tbe  contrary." 
3B1.  Comm.  "H.  In  Oarpentler  v.  City  of 
Oakland,  30  Cal.  489,  an  action  of  debt 
was  brought  upon  a  judgment  that  had 
been  previously  rendered  in  an  action  be- 
tween the  same  parties;  and  it  was  held 
in  the  court  below  that  the  defendant 
could  not  show  that  service  of  the  sum- 
mons had  not  been  made  upon  It  in  tbe 
original  action.  In  affirming  this  ruling, 
the  supreme  court  used  the  following  lan- 
guage: "The  maxim  ol  the  law  Is  that 
the  judgment  of  a  court  of  general  juris- 
diction imports  absolute  verity,  and  its 
truth  cannot  be  questioned,  either  by 
showing  utbervrlse  than  by  the  record  it- 
self tbat  tbe  court  had  no  Jurisdiction,  or 
that  Its  jurisdiction  was  fraudulently  pro- 
cured. Both  upon  the  merits  of  the  cause 
of  action  and  upon  all  Jurisdictional  facts, 
the  record  imports  absolute  verity  in  law, 
and  is  to  be  tried  by  the  court  on  inspec- 
tion of  the  record  only."  In  Drake  v. 
Uuvenlck,  45  Cal.  456,  a  Judgment  in  eject- 
ment was  offered  in  evidence,  and  it  was 
objected  to  by  tbe  defendant  apon  tbe 
ground  that  no  judgment  had  ever  been 
rendered  by  the  court,  and  that  tbe  clerk 
had  no  power  to  enter  the  judgment  by 
default.  Tbe  court  said,  { page  462 : ) 
"Purporting  to  be  a  judgment  of  the 
court,  and  found  regularly  entered  In  Its 
minnies,  the  presumption  Isi  it  was  en- 
tered  in  pursuance  of  an  order  ot  the 
court.  The  rulo  Is  elementary  tbat  upon 
collateral  attuck  all  intendments  are  In- 
dulged In  Hupport  of  tbe  judgments  ot 
courts  ot  superior  jurisdlctioa.  Their 
records  are  conclusively  preeumed  to 
speak  tbe  truth,  and  whatever  Is  upon 
their  records  Is  presumed — the  contrary 
not  appearing— to  be  rightfully  there." 
At  the  common  law  tbe  only  plea  that 
was  allowed  to  an  action  upon  a  Judg- 
ment was  nal  tiffi  record,  and  the  trial  of 
this  issue  was  by  the  record  alone;  "for 
as  Sir  Edward  Coke  observes,  a  record  or 
enrollment  Is  a  monument  of  bo  high  a 
nature,  and  Importetb  in  Itself  such  abso- 
lute verity,  that,  II  It  be  pleaded  that  there 
Is  no  such  record,  it  shall  not  receive  any 
trial  by  witness.  Jury,  or  otherwise,  but 
only  by  itself."  3  Bl.  Comm.  331.  Such 
answer  was  in  effect  pleaded  by  tbe  de~ 
fendant  in  the  present  ca»c,  but  the  record 
of  the  judgment  Itself,  having  been  pro- 
duced and  received  in  evidence,  established 
tbe  allegations  of  the  complaint.  Under 
our  system  of  pleading,  the  defendant 
could  have  set  up  in  bis  answer  matter 
which  would  constitute  an  equitable  de- 
fense to  the  judgment:  but,  as  was  said 
in  Carpentier  v.  City  of  Oakland,  supra, 
"he  must  plead  such  defense  as  fully  as  If 
he  were  bringing  a  suit,  instead  of  defend- 
ing one,  •  *  •  and  file  an  answer 
which  in  matter  of  allegation  would  be  a 
good  bill  in  equity  under  the  old  system." 
An  examination  of  the  answer  herein 
shows  that  It  falls  far  short  of  this  re- 
quirement, and,  in  fact,  has  not  been  re- 
garded by  the  appellant,  either  at  the  tri- 
al or  on  this  appeal,  as  an  equitable  de- 
fense to  tbe  judgment,  within  the  rule 
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above  meDtloned.  The  appellant  main- 
tains, however,  that  the  verity  of  the 
JodKinent  1b  Impeached  by  an  inspection 
or  ItB  record,  and  In  his  arsuraent  maln- 
talna  that  the  various  proceedings  that 
were  had  subBequent  to  the  entry  In  the 
minutes  in  March,  1H82,  were  without  the 
Jurisdiction  of  the  court,  and  that  the  JudK- 
ment  as  finally  entered  was  void. 

1.  The  coart  bad  Jurisdiction  to  make 
the  order  ot  January  10, 188ft,  by  which 
CMm  was  snbHtltuted  as  plaintiff  In  tlie 
place  of  Beach,  and  its  action  In  mekins 
such  order  Is  conclusive  agalnstany  col- 
lateral  attack.  All  courts  of  record  have 
the  Inherent  power  to  correct  their  rec- 
ords BO  that  they  shall  conform  to  the 
actual  facts,  and  speak  the  truth  ol  the 
case;  and  such  correction  maybemadeat 
any  tirae,  either  upon  the  motion  of  the 
court  Itself,  or  at  the  instance  of  any  par* 
ty  interested  In  the  matter.  Ordinarily, 
a  court  would  require  notice  ot  the  mo- 
tion to  be  given  to  all  parties  Interested; 
but  It  baa  the  power  t(i  make  the  correc- 
tion without  such  notice.  When  made^ 
the  record  bo  corrected,  as  well  as  the  or- 
der making  the  correction,  la  conclusive 
upon  any  other  court  In  which  the  record 
Is  offered  In  evidence.  Balcb  v.  Sbaw,  7 
Cush.  283.  It  appears  by  the  order  made 
In  the  present  cose  that  proof  was  made 
to  the  satisfaction  of  the  court  that  at 
the  trial  of  the  causBt  March  20, 1882,  such 
order  of  snbatltutlon  was  In  tact  made, 
but  bad  not  been  entered  by  the  clerk. 
That  court  was  the  sole  Judge  ol  the  auffl- 
clency  of  the  proofs  oOered  In  support  ot 
the  motion,  and  Its  action  is  conclusive, 
except  In  direct  proceedings  to  vacate  the 
order.  The  order  making  the  substitu- 
tlon,  being  an  order  "relating  to  a  change 
ot  parties,"  became  a  part  of  the  Judg- 
ment roll,  (Code  Civil  Proc.  5  670,j  and  Im- 
ported the  same  verity  as  the  other  parts 
of  the  i-Hcord. 

2.  The  clerk's  entry  In  the  minutes  of 
the  trial,  March  20, 1882,  did  not  consti- 
tute a  Judgment.  It  was  only  a  record  of 
a  portion  of  the  proceedings  In  the  case. 
"A  Judgment  la  the  Qnal  determination  ot 
the  righte  of  the  parties  In  an  action  or 
proceeding.'  Code  Civil  Proc.  §  577.  The 
complaint  prayed  for  the  fureclosure  of  a 
mortirage,  and  the  sale  of  the  premises 
mortgaged  to  secure  the  payment  ot  the 
note.  The  ^swer  did  not  deny  the  execu- 
tlon  and  existence  ot  the  mortgage,  but 
alleged  that  after  the  action  had  been 
commenced,  and  while  It  wae  pending,  the 
defendant  made  a  payment  upon  the 
principal  of  the  note,  and  also  of  the 
costs  of  the  action,  and  that  it  was  then 
agreed  by  the  plaintiff  that  the  action 
should  be  dismissed.  This  was  the  only 
issue  pi-esented  by  the  pleadings  to  be 
tried  by  the  conrt ;  and  the  court,  having 
found  against  the  defendant  upon  this  Is- 
sne,  ascertained  the  amount  due  upon  the 
note,  and  ordered  Judgment  tor  that 
amount.  Both  parties  had  appeared  at 
the  trial,  and  there  was  no  waiver  by 
them  of  Hudlngs  of  fact.  Although  the 
court  then  ascertained  the  amount  of 
money  for  which  the  plaintiff  was  entitled 
to  a  Judgment,  yet.  Inasmuch  as  the  pay* 
men!  of  that  amount  wab  secured  by  a 


mortftage.  It  was  necessary  that  the  Judg- 
ment when  entered  should  "ditbcx  a  sale 
of  tbe  incumbered  property,  and  the  ap- 
plication of  the  proceeds  of  the  sale  to  the 
paj'ment  of  the  i:o8t8  of  tbe  court,  and  the 
expenses  of  the  sale,  and  the  amount  due 
to  the  plaintiff."  Id.  S  726.  It  would 
have  been  error  for  the  court  to  enter  a 
mere  money  Judgment  against  the  d^nd- 
ant  lor  the  amount  then  ascertained  to  be 
due  on  tbe  note.  Until  aftiir  a  sale  ol  the 
mortgaged  premises,  there  coatd  be  no 
personal  Judgment  docketed  against  him. 
The  court  did  not,  as  is  claimed  by  appel- 
lant, "refuse"  the  ptaliitifl  any  other  reli^ 
than  tbe  money  Judgment.  Its  only  ac- 
tion at  this  time  was  to  determine  the 
amount  for  which  Judgment  should  be  en- 
tered, leaving  the  form  o<  tbe  Jodgment  by 
which  this  amonnt  ehonld  be  collected  un- 
til It  should  render  Its  "decision"  upon 
the  whol««  case.  The  statute  required  its 
decision  to  be  "given  In  writing  and  filed 
with  the  clerk,  ^  (Id.  S  632.)  and  In  it  the 
facts  found  and  concinelonB  of  law  were 
to  be  separately  stated,  (Id.  S  688.)  The 
"decision"  upon  which,  by  section  638, 
the  Judgment  1b  to  be  entered.  Is  that 
which  by  section  682  Is  to  be  given  Id 
writing  and  filed  with  the  clerk;  and  un- 
til so  given  and  filed  there  is  no  "decis- 
ion'' upon  which  Judgment  can  be  en- 
tered, and  consequently  no  authority  for 
entering  any  Judgment.  Accordingly,  the 
Judge  before  whom  the  case  was  tried 
made  his  flndlngH  ot  fact,  and  they  were 
filed  December  29.  1882.  ThiH  wae  the  ren- 
dition ol  the  judgment  which  the  clerk 
could  thereafter  at  any  time  enter  at 
lenuth  in  tbe  records  of  the  court.  Tho 
entry  ot  a  Judgment  after  It  has  been  ren- 
dered by  tbe  court  Is  but  the  ministerial 
act  ot  tbe  clerk.  The  Judgment,  when  en- 
tered, becomes  the  record  of  what  tbe 
court  has  determined,  and  then  becomes 
na  binding  upon  the  parties  as  If  entered 
Immediately  upon  its  rendition.  "The 
rendition  ol  a  Judgment  Ib  a  Judicial  act; 
Us  entry  upon  the  record  Is  merely  minis- 
terial." Freem.  Jndgra.  S  38.  Dnder  the 
system  of  practice  which  prevailed  In  tbit 
state  prior  to  the  adoption  ot  the  Codes 
In  1872,  findings  were  not  essentiul  to  the 
entry  or  validity  of  a  Judgment,  (Prac. 
Act.  $  180;)  and  under  that  system  it  was 
held  that  the  entry  In  the  clerk's  minutes 
of  the  decision  as  announced  by  the  court, 
constituted  the  "rendition  of  the  lude- 
ment,"(aray  v.  Palmer,  28  Cal.  416;  fio 
nella  t.  itelyea,  82  Cal.  159.)  But  umt.  r 
tbe  provisions  of  the  Code  ot  CSvll  Proced- 
ure, whenever  findings  are  required,  there 
can  he  no  "rendition  of  the  Judgment"  un- 
til they  are  made  and  filed  with  the  clerk. 
Findings  ot  tact,  however,  are  required 
only  "upon  the  trial  ot  a  qaestlon  ot 
fact,"  and  they  may  In  all  Instances  be 
waived.  Whenever  they  are  waived  or 
are  not  required,  the  entry  of  its  decision 
in  the  minutes  of  the  court  constltuteR 
the  "rendition  of  the  Judgment"  In  the 
same  manner  as  It  did  under  the  former 
system.  In  the  case  of  Cook  v.  Couk. 
which  was  under  consideration  by  this 
court  In  Ke  Cook's  Estate,  77  Cal.  220, 17 
Pac.  Rep.  928,  and  19  Pae.  Rep.  431,  the 
defendant,  after  service  trf  the  summons 
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npoD  hlm^mndc  defaalt.  and.  ttie referee  to 
whuni  the  mutter  had  been  referred  to 
take  the  Dccessary  prootii  bavlnflr  made 
bla  report*  the  coart  nptm  the  hearlug 
thereto  made  an  order,  whlcb  was  then 
entered  In  its  mlnotes,  decreeing*  a  divorce 
between  the  pnrtlea  to  the  action ;  and 
thtB  court  bPltl  that,  Inasmach  aa,  Incase 
ot  a  default,  andlnge  are  not  required,  the 
entry  In  the  rolnntce  conitltated  tbe  ren- 
dition ol  tbe  Judgment." 

S.  The  anbfiequent  anthentlcatlon  to 
the  clerk  by  Judge  Sulutan  of  tbe  ludff* 
ment  to  be  entered  did  not  Impair  its  ef- 
fect. The  canse  had  been  fnHy  tried  before 
Jud^  Am.rn,  and  he  had  rendered  hie  de- 
cision before  going  out  of  office.  Theen> 
try  of  the  Judgment  upon  that  decision, 
being  but  a  ministerial  act,  coold  be  per- 
formed by  the  clerk  after  Judge  Allen's 
term  of  ofBve  had  expired  with  as  much 
effect  as  before.  Roberts  t.  White,  S9  N. 
Y.  Super.  Ct.  272.  There  Is  no  proTlston 
lu  oar  statute  requiring  any  Judgment  to 
be  signed  by  a  Judge,  and  It  has  been  held 
tba  t  a  Judgment  which  Is  produced 
Irom  the  original  records  of  the  court  in 
wblch  It  was  rendered  naeda  no  slgnatore 
or  exemplincatlon.  dink  t.  Tbnrston,  47 
Oal.  29.  Tbe  signature  by  the  Judge  Is 
"merely  to  give  the  clerk  a  snrer  means  ot 
eorrectlr  entering  what  has  been  ad- 
lodged.^  In  re  Cook's  Estate,  77  Cal.  227, 
17  Pac.  Ttep.  93S,  and  19  Pae.  Rep.  431. 
Whether,  if  the  cleric  had,  without  any  au- 
thraitlcatlon  from  the  coort.  entered  the 
Jadgment  wblctawaB  aubseqoently  entered, 
it  would  have  traen  error,  for  the  reason 
that  In  the  eoncloslons  uf  law  made  by 
Judge  Allen  there  was  no  direction  for  a 
sale  of  the  mortgaged  promisefi,  we  are 
not  called  upon  to  decide  In  this  case. 
Tbe  court  could  at  any  time  before  entry 
of  Jndgment  change  Its  eonelnsluns  of  law 
upon  the  facts  that  had  been  found,  (Con- 
dee  T.  Barton.  62  Cal.  1 ;)  and  such  ehltnge 
could  be  made  by  another  Judge  than  tbe 
one  who  had  tried  the  cause.  The  uom- 
nlalnt  contained  a  prayer  for  tbe  sale  of 
tbe  mortgaged  premises:  and  the  flndlngH 
of  fact,  taken  In  connection  with  the  facts 
that  were  admitted  by  the  answer,  would 
have  Justified  tbe  court  In  giving  such  re- 
Ilef.  If  it  were  necessary  for  the  court  to 
Q;lve  any  notice  ot  such  action,  we  could 
nasume  that  the  form  ot  tbe  judgment  as 
entered  was  made  by  the  court  after  no- 
tice to  the  defendant,  and  upon  a  proper 
showing  therefor.  As  waw  said  by  this 
court  in  Re  Cook.  88  Cal.  418.  28  Pac.  Rep. 
392,  "flu  long  as  tbe  decree  stands,  It  fa 
conclusive  as  to  all  matters  ot  evidence 
necessary  to  Its  validity,"  in  Sanford 
Sanford.  28  Conn.  ft.  after  the  defendant 
hod  appeared  In  the  action,  the  court,  up- 
on the  motion  of  the  plaintiff,  had  entered 
an  order  of  nonsuit.  Nearly  two  years 
thereafter,  in  tbe  abaence  ol  the  defend- 
ant.and  without  any  proof  appearing  up- 
on  the  record  that  notice  had  been  i^ven 
to  him,  the  coort  proceeded  to  try  the 
cnuee,  and  rendered  Judgment  against 
him.  In  an  action  upon  that  Judgment, 
the  supreme  court  of  Connecticut  held 
that  the  jurladictlon  of  the  court  must  t>e 
preenmed  to  have  been  properly  exercised, 
and  that  Its  aeticm.  In  the  exendae  ol  aoch 


Jnriiidiction,  could  not  be  collaterally  Im- 
peached; saylniE:  "If  It  were  conceded  to 
be  neceeaary  to  tbe  validity  of  tbe  order 
of  tbe  court  aettlng  aside  the  nouHult  in 
qnestlou  that  notice  ot  the  motion  for 
that  purpose  should  have  been  given  to 
tbe  defendant,  tbe  presumption  la  that 
aucta  notice  waa  given,  and  this  presump- 
tion supersedes  the  nocesslty  ot  an  ex- 
preea  statement  to  that  effect  on  the  rec- 
ord." Thla  principle  is  not  affected  by  the 
fact  that  In  the  present  case  the  court 
finds  that  the  Judgment  In  question  waa 
entered  "without  notice  to  the  defendant 
Kea^ng,  and  In  bla  absence  from  court," 
since,  as  we  have  before  seen,  the  Judg- 
ment Itself  cannot  be  Impeached  by  any 
evidence  outside  of  Its  own  record.  Even 
an  Inconsistency  between  the  findings  and 
the  Judgment  will  not  Impair  tbe  Judg- 
ment, "for  tbe  question  whether  tbe  find- 
ings support  tbe  Judgment— in  other 
words,  whether  tbe  Judgment  la  errooeoua 
—cannot  he  raised  in  a  collateral  action." 
Johnston  v.  Savings  Union,  75  Cal.  139, 16 
Pac.  Rep.  753.  From  tbe  time  tba  ttheconrt 
acquires  Jurisdiction  ot  tbe  defendant  un- 
til the  entry  of  the  Judgment,  alt  the  steps 
that  are  taken  by  the  court  are  move- 
ments within  ita  Jurisdiction;  and,  bow- 
ever  irregular  such  movements  may  be, 
they  constitute  only  error,  which  must  be 
remedied  on  a  direct  proceeding  for  that 
purpose.  It  follows  from  tbe  foregoing 
const d era tlona  that  the  objections  made 
by  the  defendant  to  tbe  sufficiency  of  the 
Judgment  cannot  be  auatalned. 

Tbe  only  remaining  qUtietton  presented 
by  tbe  record  la  whether  the  Judgment 
Bued  upon  waa  barred  by  tbe  statute  of 
llmltatlona.  This,  however,  we  think 
cannot  be  conatdered  an  open  question  In 
this  state.  In  Trenouth  v.  Farrlngton, 
64  Cal.  278.  It  waa  expressly  taeld  that  the 
statute  ol  llmitatlonB  does  not  begin  to 
run  until  the  entry  of  the  Judgment,  and 
in  Oondee  v.  Barton,  aupra.  It  was  held 
tbnt  a  Judgment  is  not  final  until  it  is  re- 
corded. The  evidence  of  Crlm,  which  was 
objected  to.  did  not  tend  to  vary  or  con- 
tradict the  record.  It  was,  la  fact,  Im- 
material, and  it  was  not  neceaaary  that 
the  plaintiff  ahoold  hare  offered  It.  We 
do  not  think,  however,  that  it  could  by 
any  possibility  have  prejudiced  the  de- 
fendant. Hobbe  V.  Duff.  43  Cal.  4Sy.  The 
Judgment  and  order  denying  a  new  trial 
are  affirmed. 

We  concur:    Garodttc,  J.;  Patek- 

BON,  J 

  (89  Cal.  601) 

Claudius  v.  Aouirbb.  (No.  14.322.)i 
(Suiprtme  Court  tff  California.  June  3S,  189L) 

FaADDtJLBKT  COIfVETANGK  —  CniNdB  Of  POSSBS- 

8101?— Replevin— J  ODGMBNT. 

1.  Though  Civil  Code  CaL  %  3W0,  deolarea 
that  transfers  of  personal  property  are  oosclu- 
aively  presumed  to  be  fraudulent  where  tbey  am 
"not  accompanied  by  an  Immediate  delivery, 
and  followed  by  an  aotual  and  continued  change 
of  posaession  of  tbe  tbings  transferred, "  it  is  a 
q^uestion  for  tbe  court  what  constitutes  Immedi- 
ate delivery  and  continued  ohange  of  possession, 
and  its  finding  tbereon.  upon  conflicting  evl- 
denoe,  will  not  be  disturbed  on  appeal. 

a  TtaODgh  Code  CivU  Fn>a  CaL  f  687,  pro- 

■rettttoa  tor  reheatiog  pending, 
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Tides  that,  "In  an  action  to  recorer  the  posses- 
Bion  of  personal  property,  judgment  for  the 
plaintiff  may  be  for  the  possession,  or  the  v&lue 
thereof,  in  case  a  deliverr  cannot  be  had, "  a 
Judgment  for  possession  alrae  Is  ■nfflcient,  where 
delivery  was  made  to  plaintiff  afe  the  beginning 
of  the  action. 

Department  1.  Appeal  froni  enperior 
court,  LoH  Angeles  county;  William  P. 
Wade,  Jud^e. 

U.  W.  Lntham  and  A*.  L.  Graff,  for  ap 
peltant.  Adarua  &  Mitcbell,  for  respond 
ent. 

Hasribon,  J.  Tbe  plaintiff  brought  this 
action  aKalnst  the  sherllf  of  tbe  countj  of 
Los  Angeles,  to  recover  the  posaesolon  ot 
certain  personal  property  -which  had  been 
levied  on  h.v  him  under  a  writ  ol  ttttnch- 
ment  Issued  in  an  action  agalnsttbe  plaln- 
t!fl'<t  vendor,  and  at  the  time  ot  Issuing 
the  Bummons  made  the  statutory  claim 
therefor  under  whlcb  the  property  was 
taken  from  tbe  defendant  and  delivered  to 
him,  Opon  tbe  trial  of  tbe  cause  thecourt 
rendered  Judgment  In  favor  of  the  plain- 
tiff for  the  possession  ot  tbe  property,  to- 
gether with  damages  for  Its  detention, 
but  made  no  findlngastoitsvalue.  From 
this  Judgment  and  an  order  denyinganew 
trial  the  defendant  has  appealed,  upon 
tbe  grounds  that  the  transfer  of  the  per- 
sonal property  to  the  plaintiff  from  hla 
vendor  was  fraudulent,  inasnincb  as  It 
was  not  accompanied  by  an  Immediate 
change  of  possesBion;  and  that  the  Judg- 
ment as  entered  is  erroneous,  tor  tbe  rea- 
son that  It  does  not  provide  forarecovery 
of  tbe  value  of  the  property  in  case  a  de- 
livery cannot  he  had. 

1.  Section  .^1440  ot  tbe  Clrll  Code  declares 
that  "every  transfer  of  personal  property 
•  •  •  Is  conclusively  presumed,  If  made 
by  a  person  having  at  the  time  the  pos- 
Hesslon  or  control  of  the  property,  and 
not  accompanied  by  an  immeillate  deliv- 
ery, and  followed  by  an  actual  and  con- 
tinued change  of  possession  uf  tbe  things 
transferred,  to  be  fraudulent,  and  there- 
fore void,  agalnat  tbose  who  are  bU  cred- 
itors while  he  remains  in  possession." 
What  constitutes  an  "immediate  delivery" 
or  au  "actual  and  continued  change  of 
poHsesslun  "is,  however,  a  fact  to  be  deter- 
mined by  the  court  upon  tbe  evidence  pre- 
sented In  each  particular  case.  Godchaux 
V.  Mulford,  2»  Cal.  322.  Tbe  circumstances 
connected  with  a  transfer  of  personal 
I>roptirty  are  so  varied  that  It  would  be 
Impossible  to  frame  a  rule  applicable  to 
ench  case,  or  to  determine  in  advance 
whut  acts  would  be  sufficient  to  meet  the 
requirements  of  the  statute.  When  the 
transfer  is  challenged  as  fraudulent  under 
this  sectlun,  all  the  circamstanccBconnect- 
ed  therewith  are  eflseutlal  to  a  determina- 
tion of  Its  cliaracter,  and  it  can  very  rare- 
ly be  the  ca  ne  that  there  will  not  be  such  a 
conflict  ol  testimony  as  to  preclude  this 
court  from  re-examining  its  sufficiency. 
In  tbe  present  case  the  court  found  upon 
such  conflicting evidpnce"that  on  the  15th 
day  of  March,  1890,  one  A.  P.  Stone,  the 
then  owner  of  tbe  property  described  In 
the  complaint  herein,  sold,  transferred, 
and  delivered  the  said  pniperty  to  tbe 
plain  UB  herein  foraTalnable  considera- 


tion;" and  also  "that  plalntltt  was  tbe 
owner.  In  the  possession  of,  and  entitled 
to  the  possession  of,  the  said  property 
continuously  from  March  15,  1890,  until 
the  same  was  taken  by  the  defendant  un- 
der said  writ  of  attachment  on  Murch  18, 
180U,  without  the  consent  of  plaintiff." 
The  evidence  upon  tbe  subject  of  these 
findings  la  set  out  in  tbe  bill  of  exceptions, 
and,  although  It  presents  strong  charac- 
teristics of  an  attempt  to  evade  the  pro- 
vlsiona  of  the  section,  we  cannot  say  that 
the  conclusion  i-eacbed  by  the  court  is  not 
authorized;  and,  under  well-settled  prin- 
ciples, tbe  findlug  ot  the  trial  court  Is  con- 
clusive. 

2.  Section  667,  Code  Civil  Proc,  declares 
that,  "In  an  action  to  recover  tbe  posses- 
sion of  personal  property.  Judgment  for 
tbe  plalntin  may  be  fur  the  possession,  or 
tbe  value  thereof,  In  case  a  delivery  can- 
not be  had,  and  damages  for  detention." 
The  evident  pnrpoHe  of  this  provision  ia 
that  If  the  pUuntltf,  after  obtaining  Judg- 
ment  for  its  possession.  Is  unable  to  ob- 
tain a  delivery  of  the  property,  he  may,  in 
tbe  same  action,  have  a  Judgment  tor  its 
value.  Tbe  primary  object  of  the  action 
la  to  recover  tbe  possession  of  tbe  proper- 
ty. Whetmore  v.  Bupe,  65  Cal.  238.  3  Pac. 
Rep.  851.  But.  If  tbe  plaiutirf  has  already 
obtained  this  possession  ttefore  Judgment, 
there  Is  no  occasion  for  any  jadgmenCfor 
ItB  value,  as  the  condition  Is  wanting  up- 
on which  such  clause  In  the  Judgment  is 
authorised,  vis..  "If  u  delivery  cannot  be 
had."  Tbe  plaintlB  need  not  avail  blm- 
self  ot  the  provisional  remedy  for  obtain- 
ing pussessloQ  prior  Co  Judgment,  or,  if  be 
does,  the  defendant  may  have  retaken  the 
property,  or,  without  retaking  it,  may 
obtain  Judgment  for  its  return.  In  either 
of  these  cases  the  Judgment  must  be  in  the 
alternative.  In  order  that,  In  case  a  deliv- 
ery cannot  be  hud,  tbe  prevailing  party 
may  recover  Its  value,  (l)e  Thomas  v. 
Witherby,  61  Cal.  92.)  or  In  order  to  deter- 
mine the  amount  to  be  recovered  from  tbe 
sureties  upon  tbe  undertaking,  (Nlckenon 
V.  Stage  Co..  10  Cal.  620.) 

Under  tbe  provisions  of  section  627,  Code 
Civil  Proc,  In  an  action  for  tbe  recovery 
of  specific  personal  property,  the  jury  are 
authorized  to  find  the  value  of  the  pro[ier- 
ty,  if  their  verdict  be  In  favor  of  tbe  plain- 
tiff, only  "if  the  property  has  nut  been  de- 
livered to  tbe  plulntltf,"  and,  e  coo  verso.  If 
the  property  has  been  delivered  to  tbe 
plaintiff,  they  are  not  required  to  find  the 
value:  and,  in  the  absence  of  such  fiudlog, 
there  is  no  verdict  upon  whir^h  to  base  an 
alternative  Judgment.  In  Waldmaa  v. 
Broder,  10  Cal.  370.  tbe  plaintiff,  under  a 
provisional  remedy,  had  obtained  posses- 
slon  of  tbe  property  prior  to  the  Judg- 
ment. At  the  trial  a  verdict  was  rendered 
III  favor  of  the  defendant,  and  Judgment 
tberfou  entered  for  a  return  of  the  prop- 
erty, without  any  mention  ot  Its  value. 
Upon  the  objection  on  appeal  that  such 
Judgment  was  erroneous,  the  court  said: 
"Nor  Is  there  anything  In  tbe  failure  to 
give  an  alternative  Judgment  for  the  value 
of  tbe  property.  This  omission  might  be 
complained  of  by  defendants  If  they  had 
shown  the  value,  but  It  la  no  ground  of 
complnlut  on  tbe  part  ol  the  plaintiff.  * 


Digitized  by  Google 


ObI.) 


STOH£BARKB  v.  ROEDim 


1079 


In  Brown  t.  Johnson,  45  Cal.  76,  the  Jodg- 
ment  was  for  the  ralue  of  the  property 
without  the  alternative  for  Its  return. 
Hpon  appeal  It  was  urged  that  the  ]ndK- 
ment  sbuuld  be  In  the  alternative,  but  the 
court  held  that  H  It  hod  been  shown  that 
the  property  had  been  destroyed,  so  that 
a  judgment  tor  Its  delivery  would  have 
been  neceasarlly  unavatllnjr,  "the  failure 
to  render  judgment  for  its  poBeession 
would,  at  most,  be  but  a  technical  error 
or  omission, — one  tor  which  we  would  not 
reverse  the  judgment."  In  Whetmom  t. 
Rnpe,  supra,  where  the  alternative  judg- 
ment lor  the  value  o(  the  property  was  fur 
less  than  the  value  as  found,  the  court 
said:  "Appellant  cannot  complain  that 
the  judgment  waaforless  than  the  value  of 
the  property.*  In  Burke  v.  Koch,  75  Cal. 
356,17  Pac.Rep.228.  It  was  said:  •Conced- 
ing that  this  action  Is,  as  claimed  by  ap- 
pellant, an  action  of  claim  and  delivery,  it 
does  not  follow  that  the  judgment  is  void 
or  erroneous  because  not  In  the  alterna- 
tive." We  can  see  no  difference  In  princi- 
ple between  a  judgment  for  the  value  of 
the  property  sued  for  without  the  alterna- 
tive for  Its  d^lvery,  and  a  judgment  (or 
the  delivery  of  the  property  without  an 
alternative  for  Its  value.  If  the  former  is 
free  from  error,  the  latter  must  be  equally 
so.  Certainly  the  defendant  against 
whom  a  Judgment  for  the  possession  has 
been  rendered,  where  a  delivery  was  ob- 
tained by  the  plaintiff  before  trial,  cannot 
complain  or  feel  aggrieved  because  the 
Judgment  as  rendered  does  not  also  au- 
thorise a  recovery  from  him  of  the  value 
of  the  pn>perty.  We  are  aware  that  in 
Berson  v.  Nunan,  63  Cal.  f^,  under  a  state 
of  facts  similar  to  those  In  the  present 
case,  this  court  reversed  the  Judgment, 
and  remanded  the  cause,  with  directions 
to  enter  a  Judgment  in  the  alternative 
form.  It  will  be  observed,  however,  that 
In  tbat  case  thejndgraent  as  rendered  was 
"for  a  return  of  the  property  or  its  value 
and  costs,"  and  that  the  judgment  as  en- 
tered varied  from  that  which  was  ren- 
dered by  not  Including  the  value  of  the 
property.  This  ruling  was  afterwards 
dted  with  approval  in  Brtchman  v.  Boss, 
67  Gal.  601 ,  8  Pac.  Rep.  8J6,  but  the  Judg- 
ment in  thin  latter  case  was  reversed  upon 
other  grounds.  We  tblnh,  however,  that 
the  mere  failure  tolnclude  in  the  Judgment 
a  clause  which  cannot  have  any  operative 
effect,  or  confer  any  right  or  protection 
upon  either  the  plaintiff  or  the  defendont, 
does  not  affect  the  substantial  rights  of 
either  party,  and  la  not  a  snfBctent  ground 
for  the  revemal  ot  the  judament,  (Code 
CTvll  Prnc.  S  475.)  and  that  the  cases  last 
mentioned  should  not  be  regarded  as  au- 
thority for  such  reversal.  The  Judgment 
and  order  denying  a  new  trial  are  al- 
flrmed. 

Weconcur:  Patbbson, J.;  OASotrrTB,J. 


(S3  Cal.  617)  ■  ' 

Etcbebarnb  et  ah  v.  Hoeding  et  mI.  (No. 

13,102.  )1 

(Supreme  Court  of  California.  June  2S,  tSOl.) 
Appealablb  ORDsa— Rbfbrbnob. 
An  order  aattlng  aside  as  premature  an 
order  settling  the  itcoount  of  a  referee  in  a  suit 

*f etlUoQ  for  rebcaring  pending. 


to  vaoate  a  taudnlent  assignment  Is  not  utpeal- 
able,  salt  is  neither  a  '^fioal  Judgment"^  nor  a 
"special  order  made  after  final  juderment, "  with- 
in the  meaning  of  Code  ClvU  Froo.  Cal.^988: 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 

T.  K.  Wii,so.\,  Judge. 

William  Mattliews,  for  appellants.  Ro9- 
enb&um  &  Scheeline,  Jarboa  &  Harrlsoat 
Heaman  A  ElckhoB,  aud  EdwAni  &.  Tay- 
lor, for  respondents. 

McFarland,  J.  On  February  S.  1877, 

one  Estanlulao  Hernandez,  a  defendant 
herein,  being  Insolvent,  made  an  assign- 
ment of  his  property — consisting  of  sev- 
eral tracts  of  land,  and  a  large  amount  ol 
live-stock  and  other  personal  property— 
to  Frederick  Roeding,  also  a  defendant. 
In  trust  for  the  payment  of  his  debts  and 
the  benefit  of  his  creditors.  At  the  time 
of  the  ausigumeut  Hernandez  made  an  iu- 
ventory  and  statement  which  purported 
to  set  forth  bis  property,  his  debts,  and 
bis  creditors.  The  present  action  was 
brought  by  a  large  number  of  creditors  of 
said  Hernandez,  It  la  averred  Ui  the  com> 
plaint  "that  the  assignment  was  fraudu- 
lent; that,  by  collusion  between  said  Her* 
nandea  and  said  Roedlng,  profwrty  ot  the 
former  of  great  value  was  fraudulently 
omitted  from  said  inventory,  and  pre- 
tended, but  not  real,  debts  were  set  forth 
In  said  statement  as  owing  to  certain  per* 
sons,  who  are  also  made  parties  defend- 
ant; that  after  the  assignment  Roeding 
allowed  Hernandez  to  remain  in  posses- 
sion and  receive  the  profits  of  a  large  part 
ot  the  property;  tbat  Roedlng  for  a  long- 
time failed  to  render  any  account  as  as- 
signee, and,  when  pressed  to  do  so  by 
plaintiffs,  rendered  a  simulated  and  fraud- 
ulent account;  and  tbat  Roedlng  has  no 
knowledge  of  agricultural  pnrsalta,  Is  In- 
competent ComaDag«>the  trust-eiit&te.and 
has  greatly  wasted  it.  There  are  other 
averments  not  necessary  to  be  mentioned. 
The  prayer  Is  that  the  assignment  be  de- 
clared void  as  to  all  property  remaining  la 
the  hands  of  the  assignee;  that  be  render 
a  full  account  to  plaintiffs  of  all  bis  trans- 
actions as  assignee ;  tliat  he  be  removed 
from  bis  office  as  assignee;  that  a  receiver 
be  appointed  to  take  poBsesslon  ot  all  the 
property;  that  the  property  be  sold  and 
the  proceeds  of  the  sale  be  paid  to  plain- 
tiffs '  according  to  their  respective  rights ;  * 
that  the  assignee  be  restrained  from  do- 
ing any  further  acts  in  the  premlHcs;  that 
said  pretended  debts  be  declared  fraudu- 
lent, and  that  plaintiff  have  such  other  re- 
lief as  the  court  may  deem  just. "  The  an- 
swer of  defendants  denies  nearly  all  the 
material  averments  of  the  complaint,  ex- 
cept tlie  assignment  itself.  It  appears 
from  a  number  of  papers  printed  in  the 
transcript,  and  not  objected  to  by  re- 
spondents, and  from  a  short  bill  of  excep- 
tioua  duly  authenticated,  that  on  June  22, 
1886,  the  court  made  a  large  number  of 
"findings."  fn  these  most  of  the  Issues  ot 
fraud  were  determined  In  favor  of  defend- 
ants; it  is  declared  that  Roedlng  should 
not  be  removed  from  his  office;  and  ItlH 
found  that  a  preliminary  order  restrain 
Ing  him  from  cuntrulUng  the  property  or 
selling  It  should  be  sec  aside.  Certain 
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other  lasaes  are  dlaposed  of  in  these  flud- 
IngB.  It  Is  ordered  that  au  account  bu 
taken,  and,  further,  that,  "hiasinucti  as  It 
'B  Impossible  to  examine  said  accimnt  lu 
open  coart.a  reference  will  be  ordei'ed  and 
a  referee  appointed,  on  application  and 
notice,  to  take  and  report  such  account 
to  the  court. "  It  Is  oleo  further  ordered 
that,"npon  the  rendition  of  such  account, 
Bucfa  order  will  be  made  by  this  court  as 
1o  the  disposition  of  the  moueys  In  his 
hands  as  shall  best  serve  to  protect  the 
rights  of  all  parties  Interested  in  said 
fund."  Afterwards,  on  August  9,  188(1,  a 
docament  waa  aigoed  bythejudgtj  of  th* 
eoort  and  filed,  which  Is  called  a  "decis- 
ion, "  but  which  appears  to  be  an  Inter- 
locutory decree,  and  Intended  to  carry  out 
the  mandates  of  the  findings.  It  also  ap- 
pears from  other  straggling  papers  print- 
ed in  the  transcript  that  certain  sales  of 
property  were  made  by  said  assignee  on 
the  order  of  the  court,  and  that  the  sttles 
were  approved.  There  is  also  printed  In 
the  transcript  what  purports  tu  be  a  re- 
port of  a  referee,  whicli  aete  forth  four 
schedules  or  balance-sheets,  so  that  the 
court  might  adopt  either  one  of  tbe  four 
as  a  statement  of  tbe  account  of  the  as- 
signee; and  the  bill  of  exceptioas  states 
that  a  referee  was  appointed  in  accord- 
ance with  the  directions  of  the  said  **flnd- 
Ings."  The  full  order  of  reference  does  not 
appear;  but  the  scope  of  It  certainly  was 
not  to  try  the  Issues  of  the  action  and  re- 

{)ort  a  Judgment,  but  to  ascertain  some 
act  or  facts  necessary  to  enable  the  court 
to  determine  the  action,  aa  provided  in  tlie 
eecond  enbdlvlston  of  section  63H  of  the 
Code  of  Civil  Procedure.  The  bill  further 
ahows  that  the  report  of  the  referee  was 
set  for  hearing  for  a  certain  day,  and  was 
argued  and  submitted  to  the  court  for  de- 
cision; that  on  May  23.  I>t88,  the  Judge 
rendered  an  "opinion,"  (which  fs  given  In 
full,)  and  in  accordance  with  said  opinion 
caused  a  minute  order  to  be  made,  as  fol- 
lowa:  "In  ttata cause  the  motion  to  settle 
the  account  of  receiver  and  referee  herein 
having  been  heretofore  duly  submitted  to 
the  court  for  consideration  and  decision, 
and,  the  court  now  being  fully  advised,  it 
ia  ordered  that  balance-sheet  No.l.asaub- 
mitted  by  the  referee,  be  adopted  and  set- 
tled aa  account  of  referee."  (Tbia  order 
read  literally  means  nothing,  aa  it  was 
the  account  of  the  assignee,  and  not  of  thit 
"referee,"  that  was  under  consideration; 
but,  aa  counsel  make  no  objection,  we 
will  aesumo  that  "assignee"  was  meant 
where  "receiver  and  referee"  and  "referee'" 
were  written  in  the  first  and  last  parts  of 
the  order.)  It  further  appears  from  the 
bill  of  exceptlouH  that  a  few  days  after- 
wards. May  81,  1888.  the  court,  without 
notice  to  plaintiffs,  made  the  following 
order:  "In  this  cause,  on  motion  of  Messrs. 
Harrison  and  Rosenbaum,  ex  parte,  and 
it  appearing  to  the  satisfaction  of  the 
conrt  that  the  order  made  and  entered 
^n  this  cause  on  the  28d  day  of  May,  1888. 
settling  the  account  of  tbe  referee  ap- 
pointed herein,  be.  and  the  same  Is  here- 
by, vacated  and  set  aside,  on  the  ground 
that  aaid  order  was  prematurely  made; 
further  ordered  that  order  to  settle  ac- 
eount  of  referee  be  placed  on  calendar  for 


further  argument. "  From  tbla  last  order 

of  May  snst,  setting  aside  suld  order  of 
May  23(1,  and  from  said  order  alone,  the 
plalntiOs  in  the  case  at  bar  appeal.  (It 
may  be  remarked  that  the  words,  "ac- 
count of  referee  appointed herdn,"  as  oaed 
In  the  laat  order,  are  quite  confusing; 
foff  If  "aaaignee"  waa  meant,  there  was 
no  assignee  "appointed herein.")  Webave 
given  the  history  of  the  case  at  aome 
length,  so  that  Its  character,  and  the  ex- 
act situation  at  the  time  of  the  laat  two 
orders,  can  bu  readily  understood. 

The  said  order  of  May  Slst  was  clearly 
not  appealable.  It  was  not  one  of  the  or- 
ders mentioned  In  section  939  of  the  Code 
of  Civil  Procedure,  other  than  an  order  aft- 
er final  Judgment;  and  it  was  not  a  "spe- 
cial order  made  after  final  Judgment." 
This  negative  la  specially  emphasized  by 
tbe  provision  of  said  section  that  there 
may  be  aa  appeal  from  an  order  affecting 
the  report  of  referees  "in  actions  for  parti- 
tion of  real  property."  The  order  set  aside 
was  not  in  any  sense  a  "final  Judgment," 
witbin  the  meaning  of  section  039.  It  does 
not  purport  to  be  a  final  Judgment,  and 
was  not  Buch  in  legal  effect.  No  execution 
or  other  writ  could  have  been  Issued  up- 
on It  by  which  either  of  the  parties  could 
have  enforced  a  right  against  another.  It 
was  merely  one  of  the  various  steps  taken 
by  the  court  at  various  times  In  Its  ap- 
proach to  a  final  Judgment  and  decree 
which  would  settle  the  rights  of  all  the 
parties,  dispose  of  alt  the  property,  and 
wind  up  tht<  adnilniatration  of  the  trust. 
Tbe  authorities  cited  by  appellants  do 
not  support  their  contention.  The  cases 
referred  to  by  counsel  which  are  nearest 
in  point  are  Williams  v.  Conroy,  62  Cal. 
414,  (cited  by  respondents,)  end  Harris  v. 
Ritfining  Co.,  41  Cal.  SO;!,  (cited  by  appel- 
lunts;)  and  they  both  favor  the  view 
above  expressed.  Whether  or  not  the  or- 
der appealed  from  was  proi>erly  made,  or 
whether  tiiere  should  have  been  a  motion 
for  a  new  trial,  need  not  be  here  dls- 
cuRBcd.  That  question  could  be  raised 
only  upon  an  nppeal  from  the  final  judg- 
ment, or.  perhaps,  upon  certiorari  to  test 
the  jurisdiction.   The  appeal  is  dismissed. 

We  concur:  SHAKPsTBtir,  J.;  Da  Ha- 
ven, 1. 

People  v.  Webster.    (No.  20,761.) 
(Supreme  Court  of  California.    June  24,  1891.) 

AB8AULT  WITH  DBADI.T  WBAPOM— EVIDBMC*— IM- 
rEACHMBNT. 

1.  On  an  indictment  for  assault  with  a  dead- 
ly weapon,  while  It  is  competent,  as  showing  the 
present  relation  between  the  partleB,  to  show  by 
the  wosecnUag  witnesB  tbst  he  has  siDcethe 
asaaalt  Institatcd  proceedings  against  defendant 
fOT  a  breach  of  Uie  peaoe.  It  is  error  to  allow 
him  to  testify  further  that  these  prooeedliin 
were  based  on  aa  un^voked  attack  oa  Um  oy 
plalDtifl  since  the  original  assault. 

3.  Where  the  witness  hns  stated  the  reputa- 
tion of  another  for  Teraclty  from  what  he  has 
heard  of  It  In  the  neighborhood,  it  Is  error  foe 
the  court  to  state  that  be  can  only  testify  towlial 
he  Imowi  of  It  of  his  own  pMonal  knowledge. 

CommisBloners'dectsIon.  Departments. 
Appeal  from  superior  court,  Banta  B«l^ 
bara  county;  B.  M.  Dillabd,  JndsSb 
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W.  P.  Butcher,  for  appellant.  W.  B,  B. 
Bart,  Atty.  Qea.,  and  Walter  B.  Q)pe 
Dlat.  Attj.,  for  tbe  People. 

FmoERALD,  L..  Tbe  defendant  was  con- 
Tlcted  In  the  court  below  of  aesanlt,  upon 
an  Information  charging  bim  with  an  as- 
eaalt  with  a  deadly  weapon.  It  appears 
from  tbe  record  that  several  exi^^tious 
were  taken bythe  defendant  tottae  rnllnga 
of  tbe  court,  but  only  two  of  them  are 
urjced  here,  and  tbey  arcapou  qaeations  in- 
▼olvlns  tbe  adminslon  and  ezclasinn  uf 
evidence.  At  tbe  trial  one  J.  N.  Marsh, 
who  Is'  the  BUbJ«:t  of  the  Injury  com- 
plained of  in  '^be  Information,  was  called 
and  sworn  as  a  witness  tor  the  proseca- 
tion.  On  cruss-examluation  tbe  question 
waH  asked  btni  if  he,  **  witness,  had  not 
Btnce  tbe  arrest  of  defendant  npon  tbls 
charge  had  defendant  arrested  and  tried 
In  the  Justice's  court  on  a  charge  of  disturb- 
ing the  peace,  and  if  tbejnry  did  not  ac- 
quit him  of  the  charge.  This  question 
was  answered  by  the  witness  In  tbeafflnn< 
atlve,  witbont  objection  from  the  prose- 
cution. On  redirect  examination  he  was 
asked  bythe  district  attorney  to  "state 
tbe  facts  of  that  case.**  This  he  was  per- 
mitted to  do  by  the  court,  ngaluBt  tbe  de- 
fendant'n  objection,  be  (tbe  witness)  stat- 
ing, among  other  tblniers,  in  this  connec- 
tion, "that  the  defendant  had  tried  to 
ilde  over  bitn  with  bis  hurse  while  be  was 
peaceably  walking  along  tbe  public  high- 
way," on  which  occasion  defendant  called 
him  names,  not  necessary  or  fit  to  be  re- 
peated here.  While  the  qnrstlon  asked  on 
cmss-examinatiun,  and  afflrtnntively  an- 
swered without  objection,  was  competent 
for  the  purpose  of  'bowing  the  relations 
between  the  parties,  and  the  state  of  feel- 
ing of  tlie  witness  towards  the  defendant, 
yet  under  no  rule  or  principle  with  which 
we  are  famlllarcould  such  evidence  be  Jus- 
tified as  that  which  was  admitted,  against 
objection,  on  the  redirect  examination  oE 
tbe  witness  Marsh,  and  through  which 
was  injected  Into  the  trial  of  this  case  tbe 
facts  involved  In  and  brought  out  at  the 
trial  of  tbe  other  case,  the  probable  effect. 
It  not  the  pnrpose,  of  which  was  to  put  In 
Issue  his  character,  and  thereby  to  eyclte 
In  the  mind  of  the  Jury  feel1nK>*of  prejudice 
against  the  defendant.  People  v.  Mark- 
bam.  64  Oal. 163;  People  v.  Dye, 75  Cal.108, 
16  Pac.  Kep.  537,  People  v.  Taylor,  36  Cal. 
255. 

Tbe  only  other  rnllng  of  tbe  court  which 
we  propose  to  notlee,  and  to  which  excep- 
tion was  taken,  was  npon  a  qnestlon  of 
evidence  Involving  tbe  general  reputation 
of  the  prosecuting  witneMs  Marsh,  for 
"honesty, truth,  and  veracity, "and  which 
was  offered  for  the  purpose  of  impeach- 
ment. It  appears  from  tbe  bill  uf  excep- 
tions that  the  wltneaa  Tallant.  who  was 
called  for  tbedefense,  was  asked  **  whether 
be  knew  tbe  general  reputation  of  the 
prosecuting  witness  Marsh  In  the  commu- 
nity where  be  lived  for  '  honesty,  truth, 
a nd  veracity.*  The  tUdbbs  a ns wered 
'that  he  only  kneT<'  rom  what  he  bad 
heard  people  generally  say  of  him.'  Here 
the  conrC  Interposed  and  *  told  tbe  witness 
he  could  only  testify  to  what  be  knew  of 
bta  reputation  ol  bhi  own  pwsonul  knowl- 


edge.' **  Tbls  ruling  of  the  court,  reverslns 
as  Itdld  an  old  and  very  familiar  common- 
law  rule,  of  which  tbe  plain  provisions  of 
section  2051  of  the  Code  of  CSvIl  Procedure 
are  bat  declaratory,  wasexccpted  toatthe 
time,  and  Is  assigned  a3  error.  The  ques- 
tion as  propounded  was  perfectly  compe- 
tent to  show  sucb  general  reputation, 
and  while  technically  It  siiould  have  been 
answered  directly,  "Yes,"  or  "No,"  still 
the  response  was  sach  In  effect,  and  In  ad- 
dition thereto  clearly  showed  the  compe- 
tency of  the  evidence  for  the  purpose  for 
which  It  was  sought  to  be  introduced. 
People  V.  MethTin,  53  Cal.  68.  For  these 
prejudicial  errors  we  advise  that  the  Judg- 
ment and  order  appealed  from  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concnr!  Foots,  C;  Bblchbb,  C.  C. 

Per  Cukiam.  For  tbe  reasons  given  In 
the  foregoing  opinion  tbe  Judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  tor  a  new  trial. 


M  c»i.  Of 

CODT  V.  MCRPBEY.    (No.  14,496.) 
(Suprme  Court  qf  CaWornta.  June  ^1891.) 
OonamoTioxAL  Ii&w— Loau.  Aors— RwuonoK 

QV  SUUUIS—SURirv'S  COMMuraiLTIOlI. 

1.  Act  CaL  Man^  14,  1801,  readlustinK  tha 
salaries  of  all  oonnt^  oiBoers  <a  oounties  of  the 
tbirty-fllth  class,  and  reduoing  tbe  aalariae  at 
tiie  slierlfls  thereof.  Is  not  repugnant  to  Const. 
Oal.  art.  I,  S  11,  proviclfng  that  all  **Iaws  of  a 
general  nature  snail  have  a  uniform  operation,** 
nor  to  article  4,  8  35,  pohlblting  the  passage  of 
any  local  or  special  law  "alleoting  the  fees  or 
salary  ot  sbt  Offioer. " 

a.  Aot  UaifAi  81,  1891,  reolasslArlog  tbeooua- 
ties  for  the  purpose  of  regulating  the  compeuBa- 
tloQ  of  county  officers,  but  makiug  no  proviBiona 
as  to  sheriffs  of  counties  of  the  thirty-nfth  class, 
and  providing  that  the  act,  unless  otberwiae 

frovioed,  so  far  as  It  relates  to  all  officers  named, 
*  *  shall  not  aflaot  tbo  presmt  incumbents, 
doesBOtallaotAofcMa>dil4vlS»l,BOfU'  as  the 
latter  relates  to  the  salaries  of  snob  eheriSa. 

In  bank.  Original  petition  for  manda- 
mus by  M.  J.  Cody  against  J.  D.  Murphey. 

Fox,  Kellogg  &  Kiug,  for  plaintiff.  W. 
B.  B.  Hart,  Attj.  Qen..  for  defendant. 

Oabootte,  J.  This  Is  an  original  pro- 
ceeding for  a  writ  of  mandate  against  tbe 
defendant,  county  auditor  of  the  county 
of  Mono,  to  compel  blm,  as  sach  auditor, 
to  issue  bis  warrant  on  the  county  treas- 
urer of  said  county  In  favor  of  the  plain- 
tiff, who  Is  the  sheriff  of  said  county,  for 
tbe  sum  of  f 333.3.^  as  and  for  his  salary  aa 
such  sheriff  for  tbe  month  of  April,  1891. 
Under  the  county  government  act  of  IS'i^S, 
Mono  county  became  a  county  of  tbe  tblr- 
ty-Bfth  class.  Section  197  of  the  act  of 
lti83,  as  amended  In  1886,  fixed  the  salaries 
of  tbe  county  officers  of  coantles  of  the 
thirty-flfth  class,  and  by  that  section  the 
sherin's  salary  was  fixed  at  $4,000  per  an- 
num. By  an  act  of  the  legislature,  ap- 
proved March  14,  1891,  (St.  1891,  p.  106.) 
and  which  was  to  take  effect  from  April  1, 
1891,  section  197  of  the  act  of  1885  was 
amended,  readjusting  and  reducing  the 
salaries  of  all  county  officers  of  counties  ol 
tbe  thlrty-flfth  class,  and  ttxlng  the  com- 
pensation of  the  sheriffs  thereof  at  92,0M 
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I>er  annum.  Plaintiff  contends  that  this 
u>t  Is  local  and  special,  and  therefore  In 
conflict  with  article  1,  §  11,  ol  the  consti- 
tution uf  the  state,  which  requires  that  all 
"laws  ot  a  K^neral  nature  shall  have  a 
uniform  operation,"  and  alan  that  It  la  In 
conflict  wltli  article 4,$2S.  which  prohibits 
the  passage  by  the  leKiHlature  of  any  local 
or  special  law  "  aOectlag  the  fees  or  salary 
of  any  offlcer. "  8ub<llvi3lon  29.  If  the 
foregoing  act  Is  a  general  law,  as  contra- 
distinguished from  a  local  or  special  )aw, 
within  the  meaningof  those  terms  as  used 
In  the  constitution,  then  there  can  be  no 
question  as  to  its  being  uniform  in  its 
operation,  for  It  acts  upon  all  counties 
and  all  officers  of  counties  of  the  thirty- 
fifth  clatis.  The  case  of  Miller  v.  Klster,  68 
Cal.  142,  8  Pac.  Bep.  813.  Is  not  In  point. 
Chief  Justice  Sgarls,  in  drawing  a  distinc- 
tion between  thatcase  and  People  v,  Hen- 
8haw,  76Cal.  444,18  Pac.  Rep.  418,  aald: 
"The  distinction  attempted  to  bemade  by 
the  statute  nnder  consideration  in  that 
case  is  not  found  btsre.  It  dealt  with  48 
classes  ot  officers,  and  was  to  take  effect 
as  to  all  ot  them,  except  3  classes,  upon 
the  expiration  of  the  terms  of  office  uf  the 
incumbents.  It  was  a  general  law  apply- 
ing alike  to  all  classes,  but  took  effect  at 
different  times  upon  different  classes.** 
"No  such  distinction  Is  made  by  tlie  law 
under  consideration  here.  The  statute  we 
are  reviewing  operates  alike  npon  all  the 
persons  to  whom  It  applies,  and  it  applies 
eqaall^  tu  all  persons  in  the  same  cate- 
gory. And,  again,  the  chief  Justlcesays: 
"To  so  classify  them  that  general  laws  ap- 
plicable to  these  separate  classes  [refer- 
nng  to  the  classlficatiott  o(  municipal  cor- 
porations] will  meet  the  neceSRitlea  of  the 
case  was  a  wise  pnivlslon;  and  a  law 
which  applies  to  one  or  more,  but  not  to 
all,  of  these  cases,  is  not  for  that  reason 
special  legislation. "  People  v.  Henshaw, 
76  Cal.  444,  18  Pac.  Rep.  413.  See,  also, 
Longan  v.  Connty  ol  Bolano,  65  Cal.  125, 
3  Pac.  Rep.  403;  Tbomason  t.  Ash  worth, 
73  Cal.  73, 16  Vac.  Rep.  615.  JusticeScuTT. 
In  Knickerbocker  v.  People,  102  111.  229. 
appears  to  state  the  same  rule  when  he 
says:  "General  laws  are  those  which  re- 
late to  or  bind  all  within  the  JnrlHdfctlon 
ot  the  law-making  power,  limited  as  that 
power  may  be  in  Its  territorial  operation, 
nr  by  constitutional  restraints.  A  law 
applicable  to  all  the  counties  ot  a  class  as 
made  or  authorized  by  the  constitution  is 
neither  a  local  nor  special  law.  If  it  ap- 
plies to  all  the  counties  of  a  class  author- 
ized by  the  constitution  to  be  made,  It  Is 
a  general  law;  and  whether  there  may  be 
few  or  many  counties  to  which  its  provis- 
ions will  apply  Is  a  matter  ot  no  conse- 
quence. "  It  lollowsthat  the  act  of  March 
14,  1891,  was  a  general  law,  of  uniform 
operation,  and  therefore  not  hostile  to  the 
provisions  of  the  constitution  heretofore 
quoted.  It  becomes  a  pari  of  the  conuty 
g(;vernment  act  of  188^1,  ns  amended  by 
subsequent  acts  of  the  leglBlature,  and  la 
In  full  force  and  effect  unless  repealed  by 
later  lesrlslatlon. 

Rnbsequent  to  the  14th  day  of  March, 
1H91,  the  legislature  passed  "Au  act  to  es- 
tablish a  uuiform  system  of  county  and 
township   governments.  **    It   was  ap- 


proved March  SI,  1891,  went  into  effect  Im- 
mediately, and  repealed  all  acts  and  parts 
of  acts  incunslstenc  with  its  provlsious. 
St.  Ism,  p.  295.  Among  other  things  it  re- 
flassifled  the  counties  of  the  state  for  the 
purpose  of  regnlating  the  compensation  of 
the  county  officers  of  the  various  counties, 
had  fixed  the  salaries  of  all  such  officers. 
Section  234  of  said  act  reads:  "The  pro- 
visions ot  this  act,  unless  otherwise  herein 
provided,  so  fax  as  it  relates  to  the  fees 
and  salaries  of  all  officers  named,  except 
justices  of  the  peace  and  constables,  shall 
not  affect  the  present  incumbents."  There 
can  be  but  one  construe  clou  placed  on  this 
provision  ot  the  act,  and  that  is,  the  leg- 
islature Intended,  except  where  it  was 
otherwise  provided  in  the  act.  that  the 
'tompeusatloa  of  all  county  officers  hold- 
ing office  upon  the  31st  day  of  March,  1891, 
should  not  be  affected  by  the  act.  There 
appears  to  be  nothing  In  the  act  "other- 
wise providing:"  and  it  necessarily  toU 
lows  that  the  compensation  provided  for 
county  officers  by  the  act  ot  March  31,1891. 
does  not  affect  the  plaintiff  In  this  case. 
The  act  of  March  14, 1891,  went  into  effect 
April  1,  1891,  unless  repealed  by  the  later 
act  of  March  31st;  but  we  have  already 
held,  In  consonance  with  the  views  of 
plaintiff,  that  the  provisions  ot  the  act  of 
March  Slst,  relative  to  salaries  of  coun*^ 
officers,  do  not  affect  present  incumbents, 
and  consequently  do  not  reoeul,  until  the 
expiration  of  the  terms  of  the  present  offi- 
cers, the  provisions  ot  the  act  ot  1883.  with 
its  amendments  relating  to  the  compensa- 
tion of  county  officers.  Therefore  the  act 
of  March  14, 1891,  being  an  amendment  of 
the  act  ot  1883,  and  not  being  repealed,  is 
in  full  force  and  effect,  and  the  plaintiff  is 
entitled  to  bis  salary  thereunder.  Let  the 
application  lor  the  peremptorv  writ  be 
denied. 

We  concur:  Bkattv,  C.  J.;  Patehro.n, 
J.;  HaskisoNiJ,;  McFarx^anUiJ.;  Sharp- 

HTEIN,  J . 

n  Cal.  m 

People  t.  Ribolsi.  (No.  20,785.) 

(Supreme  Court  of  CaHfomiau  June  18, 189L) 

Rbobivihq  Stolbk  Ooods— Indicttmbki— Allma- 
tion  of  ownbrsoip — in9trdctions. 

1.  An  information  chargint?  dofeodant  with 
feloniously  roceivins  stolen  groods,  "the  property 
of  the  estate  of  O.  H.  Tay  and  0.  J.  Backus,  co- 
partners doing  business  under  the  ftnu  name  of 
G.  H.  Tsy  &  Co.,  **  la  sufflcienUy  direct  and  cer- 
tain as  to  the  ownership  of  the  stolen  property. 

2.  It  is  not  neosMarr  that  the  informi&oit 
should  state  the  owns  of  the  pststn  who  stole 
the  goods. 

8.  Fen.  Code  Cal.  S  ^  provides  that  when 
au  offense  involves  the  commission  <tf  a  private 
Injury,  and  is  described  with  sufficient  certainty 
in  other  rospecta  to  identify  the  act,  an  emme- 
ous  allefi^tioa  as  to  the  person  injured  is  not  ma- 
terial. Held,  that  where  the  obarga  was  felont< 
oubIt  receiving  goods  stolen  from  the  estate  of 
Q.  H.  Tay  and  O.  J.  Baokus,  copartners,  and  the 
proof  showed  that  one  of  the  partners  was  dead^ 
and  his  executors  were  the  legal  owners  of  his 
property,  the  variance  was  not  material. 

4.  A  statemeut  in  an  Instruction  that  if,  on 
full  consideration  of  ail  the  evidence,  yon  are 
**falrly  and  clearly  sutisaed"  of  duendaaVs 
guilt,  is  equivalent  to  saying  that  the  Jury  must 
be  « entirely  satisfied." 

5.  Under  ren.  Code  CsL  i  Ull,  (rovidlsf 
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that  an  aooosad  oaamt  be  eoBTliitea  by  tlie  arl- 
danoe  of  an  accomplioe,  unteaa  oorroboratad  by 
other  erideaoe  "tondiim  to  prove"  defeDdant'a 
oconpltoity,  an  InstruoUon  toat  a  conviction  tor 
receiving  stolen  goods  cannot  be  had  on  the  taa- 
Umooy  of  the  thief,  unless  corroborated  by  such 
erideooa  as  tends  to  Impute  to  defendant  knowl- 
edge that  the  goods  were  stolen,  is  not  erroneous 
la  u^gthe  expression  *'tends  to  impute,"  In- 
stead of  **impufee8. " 

6.  On  a  trial  for  feloniously  receiving  stolen 
good^  the  court  charged  that  "under  our  statute 
ihe  following  presumptions  are  to  be  regarded 
as  satisfactory,  if  uncontradtoted,  but  may  be 
oontroverted,  Tlx. ;  That  an  nnlawfal  act  was 
done  with  unlawful  intent,  and  tiiat  a  person 
intends  Uio  ordinary  cousequeocee  of  his  volnn' 
tary  atit  The  elleot  of  tiieee  rules  ia  that  when 
the  doing  ot  an  act  Is  proven  which,  if  there  be 
guilty  intent,  would  be  a  violation  of  law,  the 
burden  of  proving  the  act  to  have  been  wiuioot 
Buoh  intent  ia  in  most  eases  npon  the  aooused.  * 
Held  erroneons,  irtiere  tiie  defense  waa  oonflnad 
to  the  original  transaotlon  on  whieh  the  aooosa- 
tl<m  was  fonaded,  and  ao  apeoial  datensei  aa  fai- 
•ani^,  was  interiiosed. 

CommiBBloiim'fleeisIon.  Department  1. 
Appeal  from  aapeTloreoiirt,cil7  andeoan- 
ty  ofSanFraneiaeo;  F.W.VahRbtnbooh. 

Judfce. 

Davis  Loaderbackt  (or  api>ellant.  TF. 
H.  H.  Hart,  Attj.  Gen.,  (or  the  People. 

FooTE,  C.  The  defendaat  was  convict 
ed  of  (elonloiul7  receiving  and  baying 
stolen  goods  for  hie  own  gain  and  profit, 
a^d  to  prevent  the  owner  tbereot  from 
again  poaBefwlng  them,  under  section  496 
of  the  Penal  Code.  From  the  Jadgment 
rendered  agaluBt  him,  and  an  order  relas- 
ing  a  new  trial,  he  has  taken  this  appeal. 
Hu  contends  that  the  Information  on 
wbl«b  be  was  tried  waa  obnoxions  to  a 
demarrvr  he  filed  tbereco.  in  the  respects 
that  It  does  not  give  the  partlcnlar  ctr- 
camstauces  of  the  offense  charged,  and 
that  it  is  not  direct  and  certain  as  to  snch 
offense;  that  it  does  not  set  forth  the 
names  of  the  perscnB  from  whom  the 
goods  were  received,  or  the  names  ol  thone 
who  stole  tbem ;  that  It  Is  not  direct  and 
eertain  as  to  the  ownership  of  such  goods. 
The  inlormatlun  states,  among  other 
tblags.  thut  the  stolen  goods  received  by 
the  defendant  at  the  city  and  county  ot 
San  Francisco  were  the  **  personal  proper^ 
ty  of  tbe  estate  ot  Oeo.  U.  Tay  and  Oscar 
J.  BacliDB,  copartners  In  bnalness,  and  do- 
ing business  in  said  city  and  county  under 
the  firm  name  and  style  of  6ei>rge  H.  Tay 
&  Co. "  We  do  not  perceive  but  what  tbe 
defendant  was  thereby  Informed  In  ordi- 
nary and  concise  language,  without  repe- 
tition. In  such  a  manner  as  that  he  was 
enabled,  belog  a  person  ol  common  nnder- 
standlng,  to  know  what  property  it  was 
intended  to  charge  be  bod  feloniously 
bought  and  received,  etc.  Section  96S, 
eubd.  6,  Pen.  Code.  We  do  nut  think  he 
was  at  all  In  doubt  about  the  matter  from 
the  language  used.  The  sufflclency  of  In- 
dictments or  informations  In  this  state 
depends  upon  whether  or  not  they  are  In 
conformity  to  statntory  provialons ;  and 
tested  by  that  rule,  and  In  accordance 
with  what  has  been  determined  as  to  sim- 
ilar objections  raised  to  snch  pleadings  In 
People  V.  Ab  Sing,  19  Cal.  698;  People  v. 
Barnes.  65  OhI.  IB,  2  Pac.  itep.  498;  People 
T.  Henry,  77  Cal.  445.  19  Pac.  Sep.  830; 


People  T.  OogglnB.  80  Cal.  229,  SI  Pac.  Bep. 
206;  People  v.  ArraR,  (Cal.)  26  Pac.  Bep. 
766, — It  would  clearly  appear  that  the  In- 
formation In  hand  Is  entirely  sufBclent  to 
save  all  the  defendant's  legal  rights  as  to 
a  proper  statement  of  tbs  ownership  of 
the  property  feloniously  recdved  and 
bought. 

"There  is  nothing  In  tbe  section  defining 
the  crime  wbleb  by  neceaaary  implication 
requires  that  the  name  o(  tbe  thlel  sbalt 
be  alleged  in  the  Indictment,  and  It  Is 
therefore  unnecessary."  People  v.  Avlla, 
43  Cal.  199.  The  information  was  tbere> 
(ore  sufficient,  as  against  the  demurrer. 

It  is  further  claimed  that  there  was  a 
material  variance  between  the  proof  and 
the  allegations  oi  the  information  as  to 
the  ownership  o(  the  property;  that  tlie 
proof  showed  that  Tay,  one  ot  the  part- 
ners, was  dead,  and  that  bis  estate  was 
represented  by  executors,  who  were  the 
legal  owners  of  the  property;  and  that 
such  ownership  must  necessarily  have 
been  alleged  In  tbe  information.  Seetton 
966  ol  tbe  Penal  Code,  reads:  "Wbcn  an 
oRtnse  Involves  tin  eommhttiloa  of,  or  an 
attempt  to  commit,  a  private  Injury,  and 
la  described  with  sufllclent  certainty  In 
other  respects  to  identify  tbe  act,  an  er- 
roneous allegation  as  to  the  person  in- 
jured, or  Intended  to  be  injured,  is  not  ma- 
terial." Here  there  is,  if  anything  wroi^ 
an  erroneous  allegation  as  to  one  of  the 
owners  of  the  property,  who  Is  now  dead, 
but  who,  when  alive,  was  a  partner  with 
tbe  living  alleged  owner.  It  would  seem, 
therefore,  that  there  could  be  no  doubt  as 
to  tbe  sufflclency  of  the  description  in 
otberrespects  so  accnrateand  satisfactory 
as  to  leave  no  doubt  as  to  tbe  identity  ol 
the  act  charged  to  have  bem  committed. 
This  is  entirely  snffielent.  People  v.  Wat- 
eon.  72  Gal.  403. 14  Pac.  Bep.  97;  People  v. 
Anderson,  80  Cal.  204,  22  Pac.  Bep.  139; 
People  V.  Arras.  (Cal.)  26  Pac.  Rep.  766. 

It  Is  further  objected  that  the  following 
portion  of  the  charge  of  tbe  court  is  er- 
roneous :  **  But  If,  npon  a  full  and  lair  con- 
sideration ot  all  tbe  evidence  In  tbe  case, 
yon  are  fairly  and  clearly  satiafleil  that 
the  defendant  committed  the  crime 
chained  against  bim,  you  should  find  him 
guilty  by  your  verdict,  notwltbstaudlng 
tbe  proof  of  his  good  character."  The 
criticism  made  by  the  appellant  seems  to 
be  that  tbe  words  "fairly  nod  clearly  sat- 
isfied "  do  not  convey  tbe  idea  that  the 
jury  must  be  "entirely  satisfied  of  tbe  de- 
fendant's gallt. "  But  the  apellate  court 
has  said;  **A  Juror  would  have  no  excuse 
for  saying  that  hedld  not '  fed  an  abiding 
conviction  to  a  moral  certainty '  ot  the 
truth  of  a  fact  wblcb  had  been  'clearly  es> 
tabllnhed  by  satistactory  proof.'"  People 
V.  Wredeo,  69  Cal.  895. 

Again,  It  Is  said  that  the  court  erred  In 
not  giving  instruction  No.  8  asked  for  by 
defendant,  and  in  ^vlng  it  alter  modifica- 
tion. As  requested,  it  read:  "Incase  yon 
should  find  that  the  witness  Duket  [an 
alleged  accomplice,]  either  alone  or  with 
another,  stole  the  goods  described  in  the 
information.  th«i  I  Instruct  yon  that  In 
this  case  yon  cannot  convict  on  the  testl- 
raony  of  the  thief.  nnlesH  he  Is  corroborat- 
ed by  other  evidence  which  In  Itself,  and 
without  the  aid  ol  tlw  testimony  ol  the 
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tblet,  ImpntM  to  tbn  defendant  a  knowl- 
edge that  the  goods  were  stolen."  As 
given,  It  read:  '*In  case  you  And  that  tb» 
witness  Daket,  either  alone  or  with  an- 
other, stole  the  goods  described  In  the  In- 
Iorinatlon,then  I  Instmct  yea  that  tii  this 
ease  yoo  cannot  oonrlct  on  the  testtmony 
or  the  tblef,  unless  he  Is  corroborated  by 
other  erldunce  which  In  Itaelt,  without 
the  aid  of  the  testimony  of  thethlef,  tends 
to  Impute  to  the  defendant  a  knowledge 
that  the  goods  were  stolen."  The  argu- 
ment of  the  defendant  Is  that  the  word 
"Impn tea"  should  not  bare  been  changed 
to  •*tendfl  to  Impute."  Section  lill  of  the 
Penal  Codeestabllsfaesthe  rule  tbat  an  ac- 
ensed  cannot  be  eonrlcted  by  the  evidence 
of  an  accomplice  alone,  unless  corroborate 
ed  by  "otberevidence  tending  to  prove  the 
defendant's  complicity  in  the  offense 
charged. "  People  v.  Qough*  78  Cal.  8ii3, 15 
Pac.  Rep.  6.  Wa  perceive  no  merit  In  the 
contention  aa  made.  As  to  the  other  por- 
tions of  the  charge  objected  to.  with  the 
uception  erf  that  hereafter  noticed,  we  do 
not  see,  considering  It  as  a  whole,  and  gtv- 
lug  to  It  a  fair  Interpretation,  that  It  Is 
subject  to  the  objections  made  In  this 
half. 

As  a  portion  of  the  charge  to  the  jary, 
the  trial  court  said :  "Under  our  statute 
the  following  presumptions  are  to  be  re- 
garded as  satisfactory  If  uncontradicted, 
but  they  may  be  controverted  by  other 
evidence,  namely :  That  an  unlawful  act 
was  done  wltb  an  unlawful  Intent,  and 
also  tbat  a  penon  Intmds  the  ordinary 
consequences  of  his  voluntary  act.  Tbe 
effect  of  these  statutory  rules  of  evidence 
la  tbat  when  the  dotng  of  an  aet  whieb,  it 
coupled  with  a  gailtv  Intent,  woald  be  » 
vIotatloB  of  law.  Is  proven,  the  burden  of 
provlog  the  act  to  have  been  done  wltb- 
out  a  guilty  Intent  la  In  moatcaaea  thrown 
upon  the  aceuaed.  The  portion  which  we 
have  Italicised  is  assailed  as  being  mis- 
leading, and  as  stating  the  lawerraneuns- 
ly.  It  Is  plain  tbat  where  the  court  an- 
nounces a  rule  of  evidence,  and  states  that 
It  Is  applicable  to  "  most  cases, "  the  jury 
would  be  Justified  In  accepting  It  as  the 
rule  laid  down  for  their  guidance  In  the 
case  which  they  were  then  engaged  In  con- 
sidering. In  cases  like  this,  the  crime  Is 
made  out  If  theaccused received  or  bought 
the  stolen  goods  knowing  them  to  be 
such,  either  for  his  own  gain,  or  to  pre- 
vent the  owner  from  again  posseeeing  his 
property ;  the  guilty  Intent  consisting 
either  in  receiving  or  boylug  them  tor  bis 
own  gain,  or  to  prevent  the  owner  from 
again  possessing  his  property.  People 
V.  A  Vila,  48  Cal.  199;  Pen.  Code,  %  486.  The 
Instruction,  thra,  must  have  been  under- 
stood by  the  Jury  to  mean  tbat  In  this 
case,  It  it  was  proved  that  the  defendant 
received  or  bonjrlit  the  stolen  property, 
knowing  It  to  be  such,  then  It  was  proved 
he  did  an  act  which,  if  couple<l  with  the 
Intent  to  receive  or  buy  it  forbisowuKaln, 
or  to  prevent  the  owner  thereof  from 
again  possessing  It,  be  would  be  guilty  of 
the  offense  chained  against  him;  and 
that  when  the  doing  of  the  act  of  receiv- 
ing or  buying  the  property,  knowing  It  to 
be  stolen,  was  once  proved,  then  the  bur- 
den ol  proving  the  want  of  guilty  iutoit. 


as  above  stated.  Is  thrown  upon  the  ae- 
cused.  It  Is  plain  that  the  trial  court  laid 
down  the  role  as  to  the  extent  of  the  bur- 
den of  proofs  necessary  to  rebut  ttie  pre- 
sumption of  guilty  Intent  raised  by  the 
proof  of  tbe  acts  trf  reoeivlng  or  bnyiag 
the  property  knowing  It  to  be  stolen,  as 
It  the  ease  had  been  one  of  homicide,  under 
section  llOK  of  the  Penal  Gode,  In  which 
case  tbe  rule  would  be  as  declared  In  Peo> 
\e  v.  Boshton,  80  Cal.  164,  22  Pac.  Rep. 
27,649;  tor  In  the  transcript  It  Is  said: 
"There  Is  a  markeddlfference  In  tbe  degree 
of  proof  reoDlred  to  establlsb  any  fact 
against  the  defendant  and  tbat  snffldent 
tu  establish  any  in  bis  favor.  As  against 
the  defendant,  every  fact  material  to  the 
Issue  must  be  proved  to  a  moral  certainty, 
and  beyond  a  reasonable  doubt,  ur  the 
Jury  should  acquit.  Any  fact  necessary  to 
the  defense  only  needs  to  be  established 
snfflelently  tocreate  a  reasoQable  donbt  ol 
the  delSndaut's  guilt  when  taken  Into 
consideration  with  all  the  evidence  In  the 
case.  And,  If  tbe  facts  proved  In  favor  ol 
the  defendant  are  sufOcient  to  create  a  rea- 
sonable doubt  of  his  gnllt,  he  should  be 
acquitted,"  But  insucb  cases  as  this  tbe 
statutory  rule  declared  In  the  ease  last  re- 
ferred to,  under  section  1105  of  the  Fraal 
Code,  does  not  apply;  and  when  the  de- 
fendant relies  upon  no  distinct,  separate, 
or  Independent  fact,  such  as  Insanity,  but 
confines  his  defense  to  the  original  trans- 
action on  which  the  charge  Is  founded, 
with  Its  accompanying  clrcutaetances,tbe 
burden  of  proof  never  shifts,  but  remains 
upon  the  people  tbroughont  tbe  wbols 
case  to  prove  the  aet  committed  a  erlin- 
loal  one  beyond  a  reasonable  doubt.  Peo- 
ple v.Mlse,80Cal.41.  23  Pac.  Kep.  80;  Peo- 
pie  T.  Gordon,  <CaI.)  36  Pac.  Rep.  602.  To 
declare  otherwise  would  be  to  say  tbat 
the  mere  proof  of  the  taking  away  of  the 
horse  of  another  from  a  pasture,  without 
permlsrton  of  tbe  owner,— a  mere  tres- 
pass,—^oald  throw  opon  a  party  d<Mng 
tbat  aet,  If  charged  with  larceny,  uie  bar- 
den  of  proving  that  be  did  not  take  the 
horse  and  carry  It  away  with  Intent  to 
steal,  at  least  to  an  extent  suffldent  to 
raise  a  reasonable  doubt  of  the  existence 
of  sucb  Intent.  IVe  perceive  no  other  vr- 
ror,  bnt  for  the  reasons  given  weadvlee 
that  tbe  Judgment  and  order  bs  rsvefsed. 

Weconeor:  Fitsobrau>,G.;  BnxmiitC. 

O. 

Pbr  Cosiah.  For  tbe  reasons  f^ven  la 
tbe  foregcrtng  opinion  tbe  |adgraent  and 
ordsr  are  rarased. 

  (M  CsL  BD 

Baibd  t.  Milford  Land  A  Lvubbb  Co. 

(No.  18,143.) 
(SuprnneCbiift ef Cot^^vnUo.  JimB8S,180L> 

Lbasb  or  Timbsr-Land— OoNaTxacnox. 
A  coQtraot  leasing  oertaln  land,  with  the 

Slvllege  of  removing  timber  therefrom,  tni}vided 
at  the  lessee  should  remove  st  least  1,600,000 
f«et  the  first  year,  and  8,000,000  eatdt  snoueeding 
year  and  pay  one  dollar  per  thousand  feet  there- 
for,  in  quarterly  installments:  provided  that,  if 
he  should  not  remove  such  amount  in  any  one 
year,  he  should  pay  therefor,  and  remove  ttaa 
same  in  any  subsequent  year  withoat  farther 
charge;  the  lease  to  continue  SO  years,  renew- 
able at  the  option  ef  the  loeaee,  sn  oertaln  statsd 
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tonns.  Held,  thtt  voeh  oontnwt  peofUM  onlj 
for  tho  sale  of  the  timber,  sod  not  for  %  conUn- 
ttotu  rent,  sod,  where  tlie  timber  U  all  removed 
before  tbe  ana  of  the  lease,  the  lasMV  oamiot 
recorer  rent  for  the  remainder  of  the  term, 
though  the  leewe  li  sUU  entitled  to  possewlon. 

}>epartment  1.  Appeal  from  nnterior 
court.  Humboldt  county;  J.  J.  DkHaten, 
Judge. 

John  A.  McQaade,  John  R.  Jarboe  and 
J.  l/.H6D<7eraoa,  lor  appellant.  8.  M.  Buck, 
for  respondent. 

Fatbrbom,  J.  On  April  21.187St  plaintiff 
and  defendant's  aselgnore  entered  Into  an 
a^emrait  by  the  terms  of  which  the 
former  leased  unto  the  parties  of  the  sec- 
ond part  certain  lands  for  general  lambeF< 
Ing  purposes.  The  contract  provides: 
"Said  parties  of  the  second  part  hereby 
agree  and  bind  flieuiselTee  to  cut  and  re- 
more  from  said  land  all  o(  the  merchant- 
able timber  fit  tor  saw-logs  on  said  land 
as  follows  r  The  flist  year  at  least  flften 
boodred  ttaonsand  feet,  board  maasure, 
and  each  and  every  year  thereafter  two 
million  feet,  board  measure,  and  as  much 
more  as  they  may  think  proper,  and  pay 
said  party  of  the  first  part  therefor  one 
dollar  In  Cntted  States  gold  coin  for  each 
and  every  thousand  feet,  board  measure, 
of  merchantable  lumber,  so  as  aforesaid 
to  be  by  them  taken  from  said  land,  such 
payments  to  be  made  In  equal  Install- 
ments, quarterly,  each  ysar:  provided, 
however,  that  If  said  parties  of  the  second 
part  do  not  remove  the  nmouut  of  timber 
above  specified  to  tie  talien  in  any  one 
year,  they  shall,  nevertbelesii,  pay  there- 
for; and  they  may  remove  the  same  in 
any  snbseiiueat  year,  without  further 
charge  or  pay.  *  *  *  The  term  of  this 
lease,  and  the  rights  hereby  granted,  shall 
be  and  continue  twenty  years  from  the 
date  hereof,  and,  at  the  expiration  of  sold 
term, said  parties  of  the  second  part  may, 
at  their  option,  renew  this  lease  for  such 
length  of  time  as  they  shall  choose,  on 
malting  a  written  demand  of  said  party 
of  the  first  part,  and  on  paying  rent,  at 
the  rate  of  ten  dollani  per  year,  In  addi- 
tion t,o  the  stnmpage  rent  hereby  reserved 
for  each  year,  the  same  shall  be  occupied 
under  sucb  renewed  lease  tor  lumbering  or 
mining  purposes. "  Plaintiff  contends 
that  under  thin  contract  be  is  entitled  to 
recoTSr  $600  quarterly  as  rent  or  royalty, 
so  long  as  the  defendant  remains  In  po»* 
session  of  the  land  under  the  contract, 
whether  the  timber  has  been  removed  or 
not.  The  court  below  held  that  the  d&< 
fendunt  was  liable  only  lor  the  value  of 
the  merchantable  timber  fit  tor  saw-logs 
at  one  dollar  per  thousand,  and  gave 
Indgment  In  favorottfae  plaintiff  tor  $3,848. 
the  value  at  $1  per  thousand  of  the  timber 
remaining  on  the  land,  and  not  paid  for, 
with  interest  thereon  and  couts  of  suit. 
Plaintiff  moved  for  a  new  trial,  clulralng 
that  the  court  ouprbt  to  have  given  him  a 
ludgment  for  $5,000,  the  amouut  of  rent 
at  $2,0U0  per  annum  since  the  last  pay- 
ment. The  motion  was  denied,  and  plain- 
tiff appealed  from  the  order  and  from  the 
judgment.  We  think  the  court  properly 
eonstrued  the  oontract.and  that  the  judg- 
ment is  correct. 
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Whatever  may  be  the  rights  or  liabili- 
ties of  either  of  the  parties  at  the  end  of 
the  term  of  20  years,  under  the  clause  pro- 
viding for  a  renewal  we  think  it  clear  that 
plaintiff  sold  all  the  merchantable  timber 
Qt  for  saw-logs  at  one  dollar  per  thou- 
sand feet,  and  gave  the  parties  ol  the  sec- 
ond part  and  tbdr  assigns  ttfi  years  In 
wbteh  to  remove  the  same.  There  Is  noth- 
ing In  the  language  of  the  elanse  which 
fixes  the  liability  of  the  defendant, Indicat- 
ing an  intention  to  provide  tor  a  dead  or 
sleeping  rent.  The  price  of  the  lumber  Is 
the  sole  consideration  named,  and  to 
guard  against  any  misunderstanding,  ap- 
parently, it  is  exptessly  provided  that 
timber,  which  has  been  paid  for  in  the 
payment  of  the  quarterly  Installments, 
hot  not  removed,  may  be  removed''in  any 
sabsequent  year,  without  further  charge 
or  pay."  It  Is  certain  that  defendant  can- 
not be  deprived  of  the  use  of  the  land  "for 
general  lumbering  purposes"  until  the  end 
of  the  20  years  named,  whether  the  timber 
Is  removed  or  not,  and  we  do  not  think 
that  the  parties  intended  that  any  con- 
sideration should  be  paid  to  plaintiff  dur- 
ing that  term  other  than  the  valne  of  the 
merchantable  timber  at  the  price  fixed. 
Mills  had  to  be  built  and  roads  construct- 
ed. It  was  uncertain  bow  fast  the  timl>er 
could  be  cut,  sawed,  and  marketed.  The 
parties  of  the  second  part  were  g^ven  30 
years  In  which  to  remove  It.  but  plalnUfl 
protected  himself  against  nnneceesary  de- 
lay by  a  provision  that  the  timber  should  be 
paid  for  in  regular  iMStallments,  commenc- 
ing with  the  flmtquarter  of  tbeflretyearof 
the  lease,  whether  It  was  removed  or  not. 
The  timber  was  the  basis  ol  bis  compen- 
sation, and  he  evidently  did  not  care  how 
long  the  lessee  might  take  to  remove  it, 
so  long  as  it  was  promptly  paid  for.  It 
might  remove  it  all  in  a  year  If  they  de- 
sired,but.in  any  event,  the  plaintiff  should 
be  paid  $1,500  the  first  year,  and  $2,000 
every  subsequent  year,  until  allot  It  should 
be  paid  for  at  one  dollar  per  thonsaod. 
Appellant  asks:  'Suppose  the  defendant 
was  ifttU  In  possession,  and  bad  never  cat 
a  stick  of  timber,  •  •  •  admitted  the 
lease,  but  said  there  was  not,  and  never 
had  been,anytlmbernpnntbeland.  •  •  • 
What  distinction  can  there  be  In  pilncl- 
ple  between  the  cases  of  the  land  being 
originally  devoid  of  timber  and  having 
become  so  during  the  term?**  That  Is  not 
a  supposabie  case.  We  are  construing 
the  contract,  and  must  consider  all  the 
circumstances  as  they  appeared  to  the 
parties.  Tb*^ru  was  a  large  amount  ut 
timber  on  the  land,  and  It  was  all  vis- 
ible when  the  contract  was  made.  In 
this  respect,  as  well  as  in  the  terms  used, 
the  contract  differs  from  the  mining  con* 
tracts  in  the  cases  cited  by  appellant. 

Whether  the  defendant  will  be  eDtltlul 
to  a  renewal  uf  the  lease  at  the  end  of  the 
20  years,  if  at  that  time  all  the  timber 
shall  have  been  removed  frum  tho  land,  or 
if  not  removed  It  be  made  to  appear  that 
the  (allure  to  remove  it  was  caused  by 
bad  faith,  neKllgeuce,  or  want  of  diligence, 
we  are  not  called  upon  to  determine;  but 
It  would  seem  that,  under  such  circum- 
stances, a  fair  interpretation  of  all  the 
terms  of  the  contract  would  not  give  the 
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dpTendant  bhe  right  to  renew  the  contract 
for  an  adclltionul  term  at  a  rental  off  10 
per  year,  whatever  may  be  the  meaniug; 
of  the  expression,  "stumpafi^e  rent  hereby 
reserved."  Although  appellant  does  not 
discuss  the  matter,  and  it  Is  therefore  un- 
necessary to  notice  It,  we  think  that  the 
court  did  not  err  In  refusitiK  to  add  10  per 
cent,  for  waste  in  sawing  to  the  amount 
of  timber  foand  by  the  Jury  to  be  on  the 
land.  The  Jadgment  and  order  are  af- 
firmed. 

We  concur:     Oarodttb,  J.;  Shabp- 

BTKIN,  J. 

99  Cal.  m   

PsoFLE  T.  Dollar.  (No.  20,773.) 
(Supreme  Court  of  California.   Jane  83, 1891.) 

ABSAtti/r  WITH  Deadly  Wbapon— 8BLr-DEFBNSK— 
Insthuctiosb. 
On  a  trial  for  assault  with  a  deadly  weap- 
on, an  instruction  that  if  the  lury  find  that  de- 
fendant did  make  an  assault  wltb  a  knife,  which 
was  a  deadly  weapon,  and  not  in  necessary  self- 
defeuse,  it  is  their  duty  to  find  him  guilty,  but 
if  they  find  that  be  made  the  assault  In  necessary 
self-defense,  in  order  to  prevent  D.  O.  from  com- 
mittiag  a  violent  assault  upon  him,  then  he  is 
not  gimty,  does  not  exolude  the  conslderaUoii  of 
apparent  necessity. 

Department  S.  Appeal  from  superior 
court.  Mendocino  coanty;  R.  McOarvey, 

Judge, 

J.  A.  Cooper,  tor  appellant.  W.  H.  H. 
Hurt,  Atty.  (ieto.,  for  the  People. 

McFablakd,  J.  The  appellant  was  cod- 
rlcted  of  an  assault  with  a  deadly  weap- 
on, and  the  main  point  upon  which  he  re- 
lies for  a  roverRal  Is  the  omission  of  tha 
court  to  charge  the  Jury  fully  enough  on 
the  subject  of  self-defense.  Neither  party 
aHked  any  Instruction  upon  any  subject. 
The  charge  of  the  court  given  on  its  own 
motion  was  brief,  and  what  Is  contained 
on  the  subject  of  self-defense  was  as  fol- 
lows: '*Now,  if  you  find  from  the  evi- 
dence that  this  party  did  make  any  as- 
sault with  a  knife,  and  you  And  that  knife 
to  be  a  deadly  weapon,  and  he  did  It  not 
In  necessary  aelT-delense,  It  Is  your  duty 
to  find  him  guilty  as  charged.  It  you 
find  that  he  made  the  assault,  and  that 
he  did  It  In  necessary  self-d^ense,  In  order 
to  prevent  this  Dan  Olie  from  committing 
a  violent  assault  upon  him,  then  he  is  not 
guilty."  Ac  the  conclusion  of  the  chaise 
the  court,  turning  to  counsel,  said:  "Any- 
thing further  than  that?"  Counsel  made 
no  answer.  The  point  made  by  appellant 
Is  chat  the  charge  ignored  the  doctrine  ot 
"apparent  necessity,"  and  excluded  the 
Jury  from  considering  that  defendant,  as 
a  reasonable  man,  might  haVe  believed 
himself  In  danger,  although  as  a  matter 
of  fact  there  was  no  real  danger.  But  It 
Is  not  true  that  the  charge  of  the  court 
excludes  the  consideration  nf  apparent 
necessity.  "Necessary  self-defense, "  as  ex- 
plained In  the  text-books, HBdeflned  In  our 
Fenal  Code,  and.  Indeed,  as  generally  un- 
derstood by  laymen  as  well  as  by  lawyers. 
Includes  every  case  where"there  is  reason- 
able ground  to  apprehend  a  design  to 
commit  a  felony,  ur  to  do  some  great 
bodily  Injury,"  and  where  the  clrcum- 
■tances  are  "sufficient  to  excite  the  fears 


of  a  reasonable  man."  U  a  defendant 
were  chained  with  Injartng  or  killing  a 
man  who  was  apparently  about  to  shoot 
him,  no  Jury  would  convict  liecause  it 
turned  out  afterwords  that  the  tire-arm 
used  was  not  loaded,  whether  the  court 
Instructed  on  the  subject  or  not.  The 
cases  cited  by  appellant's  counsel  are  not 
In  point.  They  were  cases  where  the  ex- 
press language  of  the  instructions  exclud- 
ed the  doctrine  of  appnrant  necessity.  In 
the  main  case  relied  on,  (People  t.  Ander* 
son,  44  Cal.  65,)  the  trial  court,  in  defining 
"self-defenae"  to  the  Jury,  told  them  that 
the  right  "cannot  be  exercised  In  any  eaas 
or  to  any  extent  not  necessary.  The  par- 
ty making  the  ddenee  Is  permitted  to  use 
no  Instrument  and  no  power  beyond  what 
will  prove  simply  effectual.**  And  on  ap- 
peal this  court  held  that  "this  definition 
excludes  all  that  class  ut  cases,"  etc.  la 
People  V.  Flanagan,  60  Cal.  2»  In  the  lo- 
structlon  held  to  be  erroaeona,  the  court 
used  the  language,  "manifestly  endeavor- 
ing and  intending  to  commit  a  felony," 
while  In  the  Code  "or"  la  used  Instead  of 
"and.**  In  People  v.  Uonsales,  71  Cal.  609. 
12  Pac.  Bep.  783.  the  Jury  were  told  In  the 
seventeenth  Instruction  that  "  the  necessi- 
ty must  be  apparent,  actual.  Imminent, 
abHol  ate,  and  una  voidable ; "  and  this 
court  held  the  instruction  to  becoiitradlct- 
ory  und  misleading.  It  was  also  said  In 
that  case  that  the  eighteenth  instruction 
excluded  certain  considerations  from  the 
Jury;  but,  as  the  instruction  is  not  given 
in  the  report,  it  does  not  appear  how  they 
were  excluded.  The  sectlonaol  Wharton's 
Criminal  Law  referred  to  merely  state  the 
general  doctrine,  nowhere  disputed,  that 
apparent  danger  Is  sufficient.  There  are 
no  other  citations,  and  In  all  the  cases 
cited  the  error  of  the  Instnictlon  waa  one 
of  commission,  and  not  ot  omission.  No 
doubt.  Id  a  caae  where  the  evidence  at  all 
warranta  it,  the  court  should  instruct 
about  apparent  necessity  when  counsel 
for  defendant  requests  It;  and,  perhaps. 
It  Is  possible  to  imagine  a  pecallarcase 
where  it  would  he  error  for  the  court  not 
to  do  soon  Its  own  motion;  certainly  it 
should  not  use  express  language  which  ex- 
cludes that  doctrine.  In  the  case  at  bar 
there  wae  no  question  before  the  jury  as 
between  real  and  apparmt  danger.  Ac- 
cording to  the  evidence  of  the  prosecution, 
defendant  made  an  entirely  unjustifiable 
attack  on  the  injured  party,  and  said  aft- 
erwards ihnt  he  wanted  to  kill  him.  De- 
fendant testified  that  the  injured  party 
first  struck  him;  that  he  grabbed  defend- 
ant by  a  handkerchief  which  waa  around 
his  neck,  and  hit  him  aereral  times  with 
a  ruck  which  he  had  in  bla  hand;  that 
defendant  told  falm  that  if  he  didnotletgo 
he  would  cut  blm  ;  that  be  would  not  let 
go;  thatbecut  him  In  the  arm  to  make 
him  let  go;  that  as  soon  as  defendant 
was  released  he  ran  away,  aad  that  the 
other  party  threw  the  rock  after  him. 
If  the  Jury  had  believed  defendant  they 
would  have  acquitted  him,  and  woald 
not  have  been  confased  by  any  dlstlm*tion 
between  real  and  apparent  danger.  And 
It  waH  peculiarly  a  case  where  counsel 
should  have  asked  further  instruction  on 
the  subject  U  he  desired  It,  within  the 
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rale  stated  In  People  r.  MarkB,  73  Cul.  46, 
IS  Pac.  Rep.  149;  People  t.  Flyon,  7&Cal. 
611, 16  Poc.  Rep.  102;  and  People  r.  Olsen, 
80  Cal.  122.  22  Pac.  Rep.  125.  The  court 
expressly  asked  coansel  It  any  further  in- 
struction was  desired.  We  think,  ther^ 
fore,  that  the  Judement  should  not  be  r»- 
reveraed  on  account  ol  said  charge  ol  the 
court. 

2.  The  other  error  assigned  Is  the  r^nsal 
ol  the  court  to  strike  oat  the  answer  ol 
the  witness  OUe,  on  his  redlrftst  examina- 
tion, that  he  bad  known  the  defendant 
"sincehewas  at  San  Quentln."  Bnttbls 
error  Is  not  material,  becanse  the  witness 
had  said  the  same  tblnfr  on  his  cross-ex- 
amination by  defendant's  counsel  without 
any  objection  being  made  to  It.  Thejodg^ 
ment  and  order  denying  a  new  trial  are 
affirmed. 

We  eooew:  Bhabpstuh,  J.s  Ds  Ha* 

TBM,  J. 

(»  Cal.  raff)  — 

Smith  t.  Schui^tz  et  at.  (No.  12,376.)i 
(Aifnwiw  Court  qf  Calif omia.  Jane  32,  ISOL) 
PABmssaip— FARMixe  Lubs. 
A  ooQtract  recited  that  the  party  of  the 
first  part.  In  conslderatton  of  certain  i^reements 
by  toe  parties  of  the  second  part,  "their  heirs, 
ezscutors,  and  aastfrus,"  '^granted,  demised,  and 
let"  a  oertain  ranoh  for  three  years,  with  the  prir- 
llege  to  the  second  parties  to  keep  hogs  thereon 
nntil  a  certain  date  auoceedlng  the  expiration 
<*of  this  lease.**  The  seoond  parties  were  to 
plant  certain  crops  and  make  certain  improTe- 
mesta;  the  first  party  to  famish  farming  Imple- 
iDMtts,  seed,  and  materials,  and  make  oertain  un- 
mwrementa.  Lnoreasa  of  oertain  hogs  and 
fowls  belonging  to  the  first  part^,  and  certain 
crops,  were  to  oe  divided  In  oertain  proportions, 
the  sales  thereof  to  be  made  only  upon  "muttial 
ooDsent"  The  first  put7  conid  re-enter,  etc., 
in  case  of  default  In  any  of  tbe  ooveoants  by  the 
seoond  parties;  but,  If  snota  ooronanti  were  per^ 
formed,  then  the  second  parties  might  during 
sQch  term  hold  the  premises  wlthoat  hindrance 
from  the  first  party,  "bis  heirs  and  assigns. " 
Held,  that  sach  contract  is  one  of  lease,  and 
not  of  partnership. 

Department  2.  Appeal  from  soperlor 
coart.  Contra  Co«ta  eoanl^;  Joseph  P. 
JONBS,  Judge. 

Action  by  J,  C  Smith  afcafort  Hanrj 
Sehotts,  L.  E.  GaldweU,  and  A.  P.  Cald- 
well to  set  aside  an  allied  partnership. 
From  a  Jadgment  for  plaintiff,  dtfendants 
appeal. 

E.  P.  SwortAgner  and  Oeo.  A,  Wtat' 
worth,  for  appellants.  Z*.  B.  Misow  and 
Bflu  Uorgmn,  for  respondent. 

HgFabund,  J.  The  complaint  sets 
forth  a  certain  written  Instrument,  exe- 
eoted  December  10. 1883,  by  plaintiff,  J.  C. 
Smith,  as  party  of  the  first  part,  and  the 
defendants  Schnlts  and  L.  B.  Caldnell, 
parties  of  the  s«cond  part,  and  avers  that 
said  Inutmment  created  a  partnership  be- 
tween said  three  perscma  **ln  the  bnslness 
of  raising  h<^, "  to  be  conducted  on  a  cer< 
tain  tract  of  land  or  ranch  owned  by  the 

ftlalntltt,  and  which,  by  the  terms  of  said 
nstmment.  Is  leased  to  suld  Schults  and 
li.  E.  ('B»dwell  for  the  term  of  three  years, 
from  the  1st  day  of  December,  188S.  It  is 
4lso  averred  that  said  I#.  E.  Caldwell  and 
Schults  were  s^ven  and  took  possession  of 
■Fstttion  for  rsh  earing  r«>^«'S^ 


said  land,  and  certain  IlTe-stock  asd  per* 
Bonal  property  thereon,  and  that  thej 
failed  to  perform  certain  things  enumer- 
ated In  said  written  Instrument,  and 
abandoned  said  land  and  stock,  it  Is  ton 
ther  averred  that  the  other  defendant,  A. 
P.  Caldwell,  claims  to  have  purchased  th« 
Interests  of  said  Schults  and  said  L.  £. 
Caldwell  In  said  Instrument,  and  to  havt 
succeeded  to  their  rights  under  the  same. 
It  Is  also  averred  that  said  A.  P.  Caldwell 
Is  Incompetent  to  carry  out  the  agree- 
ments  of  said  Instrument;  that  be  made 
said  purchase  against  plaintiff's  wlahes; 
that  plaintiff  has  no  confidence  In  hla  abil- 
ity or  Integrity;  tbatbe  is  Insolvent;  thai 
he  Is  in  possession  of  the  ranch,  and  the 
live-stock  tbereou,  and  refuses  to  give 
thom  up;  and  that  the  personal  property 
Is  In  danger  of  being  lost  and  Injured. 
The  prayer  Is  tor  judgment  against 
Schults  and  L.  £.  Caldwell  for  a  dwsolo- 
tlon  ol  the  alleged  partnership,  an  ac- 
counting and  settlement,  the  appointment 
of  a  receiver, etc.,  and  that  si^d  A. P.  Cald- 
well be  adjudged  to  have  no  interest  or 
title  to  any  of  the  property,  and  no  rights 
under  said  written  Instrnment.  Schnlts 
answered,  admitting  the  averments  of  the 
complaint  as  against  him,  but  averring 
that  on  March  6,  1884,  he  sold  and  as- 
signed to  the  defendant  A.  P.  Cald  well  all 
his  right  to  the  partnership  land  and 
property  described  in  the  complaint,  and 
that  be  has  no  Interest  therein.  He 
prayed  to  be  discharged.  Separate  an- 
swers were  filed  by  the  Cald  wells.  In  which 
all  the  material  averments  of  the  com. 
plaint  were  denied,  except  the  execution  ol 
the  said  written  contract,  and  It  was  de- 
nied that  said  Instrument  created  a  part- 
nership. It  was  also  averred  In  said  an- 
swers that  said  Instrnment  was  the  result 
of  negotiations  between  plaintiff  and  the 
defendant  A.  P.  Caldwell,  who  Is  the  fa- 
ther of  said  L.  E.  Caldwell;  that  at  plain- 
tiff's request  A.  P.  Caldwell  allowed 
Schnlts  to  be  united  with  him  as  a  party 
to  tbe  instrument;  that  L.  E.  Caldwell 
had  advanced,  or  was  to  advance,  some 
money  to  his  father.  A.  P.,  and  that  fot 
bis  security  the  name  L.  E.  Instead  of  A. 
P.  Caldwell  was  Inserted  In  the  Instru- 
ment with  tbe  consent  of  plaintiff;  that 
the  real  contract  was  between  plaintiff  on 
the  one  part,  and  A.  P.  Caldwell  and 
Schnlts  on  tbe  otber,  and  that  It  was  well 
understood  and  conttented  to  by  plaintifi 
that  L.  E.  Caldwell  would  not  enter  upon 
the  land,  or  take  possession  of  the  person- 
al property,  or  carry  out  tbe  contract,  but 
that  tbe  same  should  be  done  by  A.  P. 
Caldwell  and  Schnlts,  who,  with  the 
knowledge  and  consent  of  plRlntllf,  took 
possession  of  the  premises  and  prnperty, 
and  proceeded  to  comply  with  the  provis- 
ions of  said  Instrument;  that  on  March 
6th  tbe  said  Scbults,  with  the  knowledge 
and  consent  of  plaintiff,  sold  and  assigned 
all  hiB  Interest  In  said  Instrument  and 
property  to  said  A.  P.  Caldwell,  who  aft 
erwards,  and  until  the  commencement  of 
this  action,  (which  was  December  26, 
1884,)  remained  In  possession  and  contin- 
ued to  comply  with  the  provisions  of  said 
Instrument,  with  the  knowledge  and  con- 
Bsut  ol  ylalntlO;  and  that  on  December  % 
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1884,  eald  L.  K.  Caldwell,  tor  the  pnrpose 
of  pnttlns  the  lexal  title  fu  A.  P.  Caiawell, 
as»if!;iie<l  to  tbe  latter  all  hia  interest  in 
8ai*l  infitruinent. 

The  court  tried  the  caaeopon  tbe  theory 
tbat  tbe  written  iniitruDient,  of  Its  own 
force,  created  a  partnenhlp  between  plain- 
tlir.  Schnlts.  and  L.  E.  Caldwell;  that 
plaintiff  could  at  any  time,  at  hia  own 
pleasure,  diraulTe  Bald  alleved  partner- 
Hhtp,  put  an  end  to  the  furtlier  opemtlon 
of  tbe  iiietriiment,  Ignore  tbe  term  of  three 
yeara  therein  provided  for,  and  take  trn- 
mediate  poasesalon  of  the  ranch.  By  tbe 
flndlnici  the  main  averinentH  of  the  com- 
plaint are  found  to  be  true,  and  the  mate- 
rial avermenta  of  the  anawera  uf  the  Cald- 
wella  untrue.  By  the  judgment  and  d^ 
creea  the  partnership  was  dlasolved;  a  r»> 
eelrer  was  appointed,  who  took  pofleee- 
Blon  of  all  tbe  propertjr :  a  referee  tottk  an 
aeeoantlnar;  ludKment  wna  rendered 
afcalnat  L.  E.  Caldwell  and  Kichults  for  » 
Inrge  aum  of  money  to  be  paid  out  of  the 
asaets,  and  A.  P.  Caldwell  waa  decreed  to 
have  ancceedcd  to  thelrrighta  In  the  prop- 
erty, and  to  be  entitled  to  any  aurplun  re- 
malnlne  oat  of  the  aasetti  ?Iter  puymant 
uf  tbe  JadRiiient  and  otbercharK^B:  and 
it  was  decreed  that  plaintiff  "  be  fully  re- 
stored to  hia  poaaeaaion  of  all  tbe  real 
property  deacrlbed  In  tbe  complaint,  and 
to  all  the  original  atuck  owned  by  him  on 
the  premluea  at  tbe  date  of  tbe  agreement 
of  I>ecember  10,  1889,  or  which  be  may 
hare  pat  thereon  at  any  time  since,  which 
haa  not  been  sold  and  accounted  for  by 
tlie  reccdver."  The  defendants  L.  E.  and 
A.  P.  Caldwell  made  a  motion  for  a  new 
trial,  and  from  an  order  denying  aatd  mo- 
tion they  appeal. 

We  do  not  see  how  the  judfirment  can  be 
maintained.  At  the  trial  the  only  evi- 
dence Introduced  by  tbe  plalntitT  waa  (1; 
the  instrument  itself,  npon  which  there 
was  the  following  indoraement:  "March 
5. 1884.  For  value  received  I  hereby  sell, 
naaign.  transfer,  and  aet  over  unto  A.  P. 
<'aldwHl,  hit*  heirs  and  asslgna,  all  my 
right,  title,  and  lotei-eat  in  and  to  the 
within  indenture  of  lease  and  the  land 
1 1)  crei  n  desc  ri  bed .  [ii  Ign  ed  ]  H  b  n  r  v 
»i;tii:[.TZ,"  (2)  A  atateuient  by  plaintiff, 
an  a  wltncas,  as  follows:  "Subsequent 
to  December  6, 1HS4, 1  have  not  made  any 
contract  or  agreement  to  carry  on  boa- 
lueaa  with  A.  P.  Caldwell.  Tbe  land  la 
uaed  for  pasturage,  pasturing  stock  exclu- 
sively. I  have  no  confidence  In  A.  P.  Cald- 
well. I  know  that  he  don't  pay  me  his 
bills.  He  couldn't  pay  me;  that  is  all  1 
know  about  It."  And,  (8)  a  atatement  by 
A.  P.  Caldwell,  called  an  a  witness  by 
plaintiff,  aa follows:  "Iresldeon  Smith's 
ranch.  I  am  one  of  the  defendants  in  this 
suit.  I  am  not  on  the  tax-roll  In  thia 
coutity.  I  have  no  money  in  bank  any- 
where. 1  owe  some  money  In  this  coun- 
ty, and  some  natsldn  this  county. "  There 
was  a  croHS-ex  ami  nation  of  plaintiff  by 
defendants'  attorney,  and  many  of  his 
questions  were  ruled  out  on  objections 
made  by  plaintiff.  The  excuptiona  to 
these  rulings  need  not  be  here  examined. 
tiufBclent  evidence  waa  admitted  oa  tbe 
croas-examlnatlon  to  show  that  down  to 
the  latter  part  ol  September,  1884,  ac 


least,  tbe  plaintiff  recognised  and  dealt 
with  A.  P.  CMldwell  as  rightfully  in  pos- 
session of  tbe  land  and  property  and  car- 
rying out  tbe  contract.  Uelcndanta 
moved  for  a  nonsuit  on  profier  grounds, 
and  the  motion  was  overruled.  Defend- 
ants then  Introduced  uncontradicted  evi- 
dence showing  that  the  substantial  aver- 
ments and  denials  of  the  answers  of  tbe 
Caldwdle  were  true,  and  also  thuc  valua- 
ble permanent  improvements  bad  beea 
made  on  tbe  land  by  the  lessees,  which 
would  be  lost  to  them  if  the  term  of  the 
lease  were  shortened.  Under  these  circum- 
stances, we  do  not  think  that  any  finding 
of  the  court  upon  any  material  leaoe  is 
supported  by  tbe  evidence.  Moreover,  we 
think  tbat  tbe  motlonfora  nonsultsbould 
have  oeen  granted.  Plaintiff's  case  In 
chief  depended  entirely  upon  the  propusU 
tlon  that  the  said  Instrumeut  In  writing 
constituted  a  partnership,  and  we  do  not 
think  that  such  proposition  can  be  main- 
tained. 

Tbe  Instrument  la  in  form  a  lease.  The 
first  part  of  It  (omitthig  Immaterial  mat- 
ters) is  aa  follows:  "This  indenture, made 
the  10th  day  of  December.  188:1.  between. " 
(naming  Smith  as  party  of  the  first  part, 
and  Schulta  and  L.  E.  Caldwell  as  parties 
of  tbe  second  part*)  "wltnesseth,  that  the 
said  party  of  tbe  first  part, for  and  in  con- 
alderation  of  the  covenanta  and  a^ree- 
mcnta  hereinafter  mentioned,  reserved, 
anrt  contained  nn  the  part  and  behalf  of 
said  parties  of  the  second  part,  their  exec- 
utors, admlulstratoi's,  and  assigns,  to  be 
kept  and  performed,  bas  granted,  de- 
mised, and  tot,  and  by  these  presents  doth 
grant,  demise,  and  let,  unto  the  said  par- 
ties of  the  second  part,  all  that  farm, 
rnnch,  and  tract  of  land,"  (here  follows 
a  dcarrlptlcn  of  a  certain  tract  of  land  in 
Contra  Costa  county,  containing  485 
acres,)  "for  the  term  of  three  years  from 
the  first  day  of  December.  1883.  with  tbe 
privilege  to  the  said  parties  of  the  second 
part  to  keep  fattening  hogs  on  said  ranch 
until  the  first  day  uf  January  next  auc- 
ceeillng  the  expiration  of  this  lease." 
Then  follow  certain  covenants  and  agree- 
ment to  be  performed  by  each  of  tbe  par- 
ties. Tbe  principal  agreements  by  the 
parties  of  the  second  part  are  that  they 
are  at  stated  tlmea  during  the  term  to  put 
certain  fields  In  alfalfa,  barley,  carrots, 
etc.,  and  to  build  certain  fences,  and  make 
certain  Improvements,— aome  in  the  first 
year,  some  in  the  second  year,  and  some 
in  the  third  year,  of  the  term,— and  to 
manage  the  ranch  in  a  farmer-like  way. 
The  plaintiff  was  also  to  famish  certain 
farming  Implements,  and  seed  and  feed, 
to  make  certain  improvements, and  tofur- 
nlsh  certain  materials  for  fencing,  etc. 
The  instrument  recites  that  there  are  cer- 
tain hogs  belonging  to  plaintiff  on  the 
ranch,  and  provides  that  they  are  to  re- 
main the  property  of  plaintiff,  but  **  tbe  in- 
crease of  hogs  and  the  profits  thereon" 
are  to  be  divided  one-hall  to  tbe  party  of 
the  first  part,  and  tbe  other  half  to  the 
parties  of  the  second  part,— sedea  to  be 
made,  bo  wever.only  npon  the  "mutual  con- 
sent of  the  parties  hereto."  There  Is  also 
a  provision  about  certain  fowla  on  the 
rancb, "tbe  increase,  yield,  and  prufita" 
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of  which  are  to  be  divided,  one-third  to 
zo  to  the  party  of  the  first  part.  There 
Is  alHO  a  proTlBlon  about  allalfa  hay, 
which  is  to  be  baled  by  the  parties  ol  the 
Becund  part,  and  put  Into  a  warehonae, 
or  delivered  at  a  landlDg,  and  divided 
equally  lietween  the  parties.  Mention  la 
also  made  about  certain  horses  and  cat- 
tle, and  eume  proTlsions  made  In  relation 
to  tnem.  There  are  other  stipulations 
and  afereementB  not  material  to  the  deter- 
mination of  the  character  of  the  Inatro- 
ment.  It  closes  with  the  prOTlsluns  that 
"In  case  defanlt  shull  be  made  In  any  of 
the  covenants  herein  contained  on  the  part 
of  said  parties  of  the  second  part,  thelrex- 
ecntors,  adminiatrators,  and  assigns,  to 
be  kept  and  perfomed,"  then  the  party  of 
the  first  part  may  re-enter,  etc. ;  bnt  that. 
If  aald  eovenants  are  so  performed,  then 
■aid  parties  of  the  eeeond  part  "shall  and 
may  at  all  times  daring  said  term  peacea- 
bly and  quietly  hold  and  enjoy  said  prem- 
ises without  any  suit,  let,  trouble,  or  hin- 
drance of  or  from  said  party  of  the  first 
part,  his  heirs  or  assliens. " 

This  instrument  certainly  created  a 
lease  of  the  land  for  a  term  of  three  years, 
from  December  10, 1883;  and  we  cannot 
see  npon  what  recognized  principle  plain- 
tiff, at  his  own  pleasare.  could  terminate 
It  during  the  first  year.  His  right  to  do 
so  could  come  only  from  some  breach  of 
covenant  by  the  lessees,  which  by  the 
terms  of  the  lease,  or  operation  of  law, 
workedaforfeltnre.and  gave  a  right  of  re- 
entry. But  plaintiff  did  not  show,  or  at> 
tempt  to  show,  any  such  breach.  The 
lease  on  Its  face  was  expressly  assignable; 
and  plaintiff  offered  no  evidence  that  ei- 
ther the  original  lessees  named  in  the  In- 
strument, or  the  assignee,  A.  P.  Caldwell, 
tttlled  to  perform  any  of  the  things  under* 
taken  to  be  pnlormed  by  the  parties  of 
tbe  second  part.  The  theory  that  the  In- 
strument created  an  ordinary  partnership 
between  the  three  persons,  Smith,  Scbulti, 
and  L.  E.  Caldwell,  which  eave  to  either 
of  them  the  lifrht,  at  his  own  pleasure,  to 
end  at  any  time  tbe  relation  which  the  In- 
strument created,  is  erroneous.  It  was  In 
form  and  legal  effect  a  lease  for  a  definite 
term  of  years,  and  the  ralatlon  wblcb  it 
created  was  that  of  landlord  and  traant. 
It  did  not  create  a  partnership.  In  the 
first  place,  neither  the  word  "partner- 
ship" nor  "partner,"  nor  any  other  word 
or  phrase  ordinarily  employed  In  written 
contracts  of  copartnership,  was  used. 
The  use  of  such  words,  of  course.  Is  not  es- 
sential when  tbe  whole  Instmment  shows 
clearly  that  a  partnership  was  meant; 
but  their  absence  Is  significant  when  such 
Intent  Is  not  clear.  In  the  second  place, 
the  Idea  ol  a  permanent  lease  for  a  defi- 
nite term  of  years  is  at  war  with  the  no- 
tion of  such  an  indeterminate  and  fitful  a 
relation  as  that  ol  a  partnership.  And  iu 
the  third  place,  there  Is  nothing  in  any  of 
the  language  of  the  instrument  that  ex- 
presses or  suggests  the  Intention  that 
plaintiff  was  to  be  a  general  partner  In 
business  wttli  the  defendants,  «r  either  of 
them,  (and  certainly  there  was  no  special 

gartnershlp.  within  the  provision  of  the 
ode.)  Itji^vesno  power  to  one  to  bind 
the  others;  it  contemplalM  no  common 
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liability;  ft  does  not  make  one  ths  agent 
for  tbe  oth^^ra  in  carrying  on  any  business 
whatever;  It  contains  no  agreement,  ei- 
ther express  or  Implied,  for  tbe  division  of 
any  losses;  and  there  Is  no  Intimation  In 
It  that  plaintiff  was  to  be  "liabls  to  third 
persons  tor  all  the  obligations  of  the  part- 
nership Jointly  with  his  copartners.  * 
dYll  Code.  $$  2442,  2443,  S42y.  2404. 

Nor  does  it  contain  any  agreement 
among  themselves  that  the  party  of  the 
one  part  should  be  bound  to  any  extent 
for  the  obligations  of  the  party  of  the 
other  part.  They  were  not  to  be  part- 
ners, therefore,  either  as  to  third  persons 
ov  inter aeae.  The  Instrument  was  a  let- 
ting upon  shares,  and  cannot  be  dlstln- 
gulrihed  In  principle  from  the  one  consid- 
ered in  Walls  V.  Preston,  25  Cal.  «0.  In 
that  case  the  instrament  was  In  form  a 
lease  lor  a  certain  term,  with  covenants 
by  the  lessee  that  he  would  properly  cul- 
tivate tbe  land  and  give  to  the  lessor  a  cer- 
tain share  of  the  crops.  It  was  thers 
sought  to  "explain  away"  the  lease  by 
the  theory  that  it  was  not  Indeed  a  part> 
nership,  but  a  cropping  contract.  The 
court,  after  an  elaborate  consideration  of 
tbe  subject,  Bhodbs,  J.,  delivering  the 
opinion,  concludes  as  follows:  **lt  clearly 
appears  to  us  that  the  parties  in  this  case 
Intended  to  make  a  lease,  and  that  the  In- 
strument executed  by  them  was  a  lease; 
but  its  effect  as  sucb  was  not  destroyed 
by  their  having  contracted  for  the  pay* 
ment  to  tbe  lessor  of  a  portion  of  the  spe- 
cific crops  to  be  produced,  and  that  that 
covenant  was  an  agreement  to  pay  the 
rent  of  tbe  premises  out  of  the  crops.** 
And  so  In  the  case  nt  bar  the  legal  effect 
of  the  corenant  of  tbe  lessees  Is  simply 
that  they  will  deliver  as  rent  certain 
shares  of  the  Increase  of  certain  live-stock, 
as  well  as  certain  shares  of  erops.  A  simi- 
lar contract  as  to  the  Increase  of  sheep 
was  held  in  Bobinson  v.  Haas,  40  Cal.  47K, 
not  to  constitute  a  partnership.  See,  al- 
so, on  the  gentral  subject  of  partnership, 
Wheeler  v.  Farmer,  38  Cal.  213;  Barber  v. 
Cazalls.  SO  Cal.  8»;  and  Smith  v.  Moynl- 
han,44  Cal.  .^7.  There  being  uo  partner- 
ship, tbe  Judgment  was  therefore  errone* 
ouB.  It  the  lessees,  ur  their  assignee, 
broke  the  covenants  of  the  lease,  the  rch 
spondent  has  a  clear  remedy.  The  order 
appealed  from  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  coDcnr:  Oabouttb,  J.;  Da  Ha- 
ven. J. 

""■^  n  CaL  SO)* 

HiBBBHiA  Sat.  ft  Loan  Soc.  t.  Jombs  et  al. 

(No.  12,9U5.> 
{Sxiipreme  Court  of  Valifarnkt.  June  2S,  1801. ) 
FoBBciiOsrai — Rbvbrsu.  or  Decrbb— IxcointST- 

BHT  Claims — Auexdmbttts  to  Flbadinos. 

1.  Where  lands  were  sold  under  a  iecree  of 
foreclosure  against  two  pemont.  and  broaghb  in 
1^  tbe  mortgagee,  and  on  appeal  Che  decree  ma 
reversed  as  to  one,  the  mortgagee  oaunot  thore- 
after  treat  tbe  original  decree  as  valid  against 
tbe  latter  for  the  purpose  of  retaining  title  under 
tbe  foreclosure,  and  Invalid  for  the  purpose  of 
charging  Interest  and  taxes. 

3.  In  an  aotion  for  an  aocoanting,  it  Is  not  an 
abuse  of  discretion  to  pramit  defendant  to  file 
an  amended  answer  denying  certaltt  averments  as 
to  tsMS  paid  after  the  evidenee  was  dosed. 
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Department  3.  Appeal  from  soperiur 
court,  city  and  county  ol  San  Francisco ; 
John  Hunt,  Judge. 

TobiD  &  Tobin  and  Tboa.  F.  Barry^  for 
appellant.  Shaftert  Parker  dt  WaternaaD, 
{Parker  A  Etilla,  ot  coonBel.)  for  respond- 
enta. 

McFarland,  J.  This  action  was 
brought  by  plaintiff  againflt  Cbarles  Gar- 
roll  Moore  and  Mary  Adams  Moore  to 
forecloRc  two  certain  mortgagee.  The 
complaint  contained  two  counts,  and 
stated  two  causes  of  action.  The  first 
was  upon  a  promissory  note  for  $G7,500, 
and  a  mortgage  upon  eightdlfterent  pieces 
or  lots  of  land  tu  secure  tt.  The  note  and 
mortKage  were  signed  byeald  CharlesCar* 
roll  Moore,  and  purported  to  hare  been 
signed  by  said  Mary  Adams  Moore,  by  her 
attorney  In  tact,  the  said  Charles.  The 
second  canse  uf  action  was  upon  another 
promissory  note  lor  f7.50(),  and  a  mort- 
gage upon  the  snme  property  to  secure  It, 
both  of  which  were  signed  by  said  Charles 
aud  by  said  Mary  Adams  Moore  persoDal- 
ly.  Tbe  seven  pieces  of  land  first  men- 
tioned In  said  mortgage  were  the  proper- 
ty solely  of  said  Charles;  the  eighth  was 
tbe  property  of  said  Mary  alone.  Mary 
Adams  Moore  answered,  denying  all  lia- 
bility on  the  said  first  canse  ol  action, 
and  averring  that  said  Charies  had  no  au- 
thority to  sign  her  name  to  the  note  or 
mortgngtt  therein  named;  bat  she  made 
no  defense  as  to  the  second  cause  ut  action 
on  the  note  and  mortgage  for  $7,600. 
The  court  rendered  Judgment  on  the  29th 
day  of  December,  iHt^l,  against  the  said 
Charles  for  the  principal  and  Interest  of 
the  said  first  note,  amounting  to  $76,- 
46S.35;  and  against  said  Charles  and  said 
Mary  for  the  principal  and  interest  of  said 
second  note,  amounting  to  $9,0.55.71);  and 
decreeing  a  foreclosure  of  both  of  said 
mortgages  against  both  said  Charleu  and 
said  Mnry;  and  proylding  that  tbe  pro- 
ceeds of  the  sale  of  said  eight  pieces  uf  land 
should  bu  applied  first  to  the  satisfaction 
of  the  amount  found  due  on  said  first  note 
and  mortgage  set  np  in  the  Brat  count  of 
the  complaint.  Mary  Moore  appealed, 
but  gave  no  stay-bond,  and  plalntlfl  pro- 
ceeded to  have  the  property  sold  nnderthe 
decree.  All  of  said  lots  were  so  sold  by 
the  sheriff  to  plaintiff  on  February  20, 
1882;  and,  no  redemption  having  been 
made,  they  were  conveyed  by  the  sheriff 
to  plalntlfl  on  August  24.1882.  The  lots 
were  sold  separately;  the  seven  lots  of 
Charles  for  $53.UU0,  and  the  lot  of  Mary 
Moore  for  $20,00(1.  The  amount  dne  at 
the  time  on  the  said  first  note  and  mort- 
gage was  $78,166.96.  Afterwards,  on  No- 
vember 30. 1H85,  this  court  sustained  the 
appeal  of  said  Mary,  aud  adjudged  that 
"the  decree  against  the  defendant  Mary 
A.  Moore,  and  the  order  denying  her  mo- 
tion for  ft  new  trial,  are  reversed,  and 
cause  remanded  for  further  proceedings. " 
6SCal.l56,  8  Pftc  Rep.  824.  In  this  court 
the  case  was  treated  entirely  as  an  appeal 
from  that  part  of  the  Judgment  which  de- 
creed her  property  to  bo  snbject  to  the  Hen 
of  the  said  firat  mortgage  for  $57,600.  No 
mfoitlon  Is  made  in  the  opinion  of  the 
court,  or  in  the  report  of  tbe  ease,  of  tbe 


stid  second  mortgage  for  $7,600,  to  which 
she  bad  made  no  defense  In  tbe  court  be- 
low. When  the  case  went  back  to  the  su- 
perior court,  the  plaintiff  filed  an  "amend- 
ed and  supplemental  complaint  against 
Mary  Adams  Moore, "  which  Is  of  a  some- 
what anomalous  character.  It  com- 
mences as  though  It  were  a  comnlaint  (fe 
novo  against  said  Mary  alone  upon  the 
said  second  note  and  mortgage  for  $7,^, 
making  no  mention  of  the  said  first  mort- 
gage for  $57,600;  hut  It  proceeds  after- 
wards to  aver  the  facts  about  the  former 
decree  of  foreclosure,  the  sale  under  the  de- 
cree to  plaintiff,  and  Its  ownership  o!  the 
eight  lots  tbrougb  tbe  sheriff's  deed,  as 
hereinbefore  stated.  No  other  or  further 
decree  of  foreclosure  is  sought,  but  **  plaln- 
tltt  therefore  prays  tbe  aid  of  the  court  in 
the  premises;  that  the  amount  doe  to  the 
plaintiff  upon  said  note  and  mortgage  be 
ascertained  and  determined;  that  plaintiff 
be  allowed  a  reasonable  counsel  fee,  to  be 
fixed  by  the  court,  together  with  Its  cobta 
and  disbursements  In  this  action;  that 
plaintiff  be  credited  with  the  total 
amount  of  sncb  indebtedness,  and  be 
charged  with  $20,000,  tbe  amount  for 
which  It  purchased  the  property;  that 
plaintiff  have  Judgment  against  tbe  de- 
fendant Mary  Adams  Moore  for  any 
amount  that  may  remain  unpaid,"  and 
for  socb  other  relief,  etc.  To  this  supple- 
mental pleading  the  said  Mary  demurred 
npon  various  grounds,  and  the  demurrer 
was  overruled.  Shortly  afterwards  tbe 
said  Mary  died,  and  the  defendant  Francis 
H.  Jones,  having  been  appointed  her  ad- 
ministrator, answered,  setting  ap  all  tbe 
previous  history  ot  the  case.  By  an 
amendment  to  his  answer  be  denied  the 
payment  by  plaintiff  at  certain  taxes  and 
assessments,  pleaded  tbe  statute  ot  limita- 
tions, and,  uniting  with  plaintiff  in  a 
prayer  for  an  acconnting,  asked  that 
plaintiff  t>e  accredited  with  the  amount  of 
the  original  judgment  on  said  second  note 
and  mortgage,  vix..  $9,055.70,  with  Inter- 
est from  the  date  thereof  until  the  date  of 
plaintiff's  said  purchase  ot  said  eighth  lot: 
that  the  same  be  deducted  from  the  $!fO,- 
000 for  which  said  lot  sold;  and  that  de- 
fendant have  Judgment  against  plaintiff 
for  the  amount  due  on  such  accounting. 
The  court  took  an  accounting,  and  gave 
judgment  for  defendant  for  $12,971.61. 
Plaintiff  appeals  from  the  Judgment,  and 
from  an  order  denying  a  motion  lor  a  new 
trial. 

It  Is  not  neeesBary  to  Inquire  whether 
plaintiff's  supplemental  complaint  was  a 
proper  pleading,  or  whether  the  relief 
sought  by  it  could  t»e  obtained  against  an 
objecting  party.  That  point  would  arise 
only  upon  an  appeal  by  defendant.  Plain- 
tiff, bavtug  sought  that  mode  of  proced- 
ure cannot  now  object  to  it.  It  no  error 
has  been  committed  In  any  other  respect, 
and  Justice  has  been  done  between  the 
parties  npon  tbe  plan  devised  by  plaintiff, 
then  the  Judgment  should  stand.  We  see 
no  error  committed  by  the  court  against 
the  plaintiff.  Plaintiff  was  credited  with 
the  amount  ot  the  original  Jngment, 
$».05&.7O.  with  Interest  to  the  date  o<  bis 
purchase  ot  the  land,  and  also  with  a 
counsel  tee  of  $500,  and  the  furthw  anm  ci 
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$1,168,211  forta^ces  wblch  he  istoand  to 
have  paid.  It  any  error  was  coiamltted 
as  to  the  taxes,  It  was  in  plaintlH'B  favor, 
for  there  was  certainly  no  greater  amount 
than  that  proved ;  and  It  la  doubtful  If  be 
was  entitled  to  any  allowance  for  taxes 
or  conoeel  feea.  The  amounts  thus  credit- 
ed to  plaintitr  werededucted  from  the  ¥20,- 
OOU  for  which  defendant's  land  was  sold, 
and  defendant  was  given  Judgment  for  tbe 
balance,  with  legal  interest.  In  this  we 
see  no  error.  Plaintiff's  thenry  seems  to 
be  that  it  can  treat  the  former  judgment 
as  Intact  for  one  purpose,  and  as  no  judg- 
ment at  all  for  another  purpose;  that 
while  retaining  the  title  to  d^endanc's 
land,  which  be  obtained  through  the  fore* 
closure  sale  in  1882,  be  can  also  consider 
the  Judgment  as  open  for  the  purpose  ol 
charging  interest  at  the  conventional  rate 
of  the  note,  compounded  monthly,  down 
to  tbe  date  of  the  present  Judgment, 
wbleh  was  January  17.1888.  Bat  It  Is  evi- 
dent that  such  a  position  is  not  tenable. 
When  plaintiff  proposed  an  accounting 
upon  the  theory  that  the  foreclosure 
should  stand,  and  that  his  title  under  It 
should  remain  DndlBtnrbed.the  only  prop- 
er basis  for  such  acconutlng  was  the  one 
adopted  by  the  court. 

The  court  allowed  deftmdant,  by  an 
amended  answer,  to  plead  the  statute  of 
limitations,  and  also  to  deny  certain  aver- 
mentsln  tbe  complafntuf  taxes  and  asseaa- 
ments,  after  thw  evidence  was  closed ;  and 
appellant  attacks  these  rulings  as  errone- 
ous. As  to  the  statute  of  limitations,  It 
Is  sufflcleut  to  say  that  Its  consideration 
did  not  enter  Into  the  Judsment,  and  that 
therefore  it  cuts  no  tlgura  in  the  case. 
In  regard  to  the  taxes,  we  see  no  abuse  of 
discretion  in  allowing  tbe  amendment.  It 
was  In  furtherance  of  Justice.  Appellant 
was  allowed  $1,168.22  for  taxes,  which 
was  more  than  the  plaintiff,  upon  the  evi- 
dence, and  upon  the  theory  of  an  account- 
ing wlthoQt  a  new  decree  of  foreclosure, 
was  entitled  to.  Plaintiff  did  not  ask  to 
introduce  further  evidence.  There  ai-e  no 
other  points  necessary  to  be  noticed.  Tbe 
Judgment  and  order  denying  a  new  trial 
are  aOlrraed. 

We  concur;  Shahpbtbin,  J,;  Ds  Ha- 
ven, J. 

S  C»l.  Unrpp.  4'«  — — 

Thornton  t.  Pktkrsbn.  (No.  18,105.) 

{Supreme  Court  of  California.  June  22,  1891.) 

RJCVJBW  ON  APP&AI/— WBIQHT  OF  EVIDSNCIL 

Where  the  sole  question  ia  one  of  fact,  and 
the  evidence  !■  sofflcient  to  support  tbe  Imdinga, 
the  Judgment  will  be  affirmed. 

Co mmlHSl oners'  decision.  DeparCmeotS. 
Appeal  from  8nparlorconrt,cltyand  coun- 
ty of  Han  Frsnclaeo;  Willuic  T.  Wai^ 
LACE,  Judge. 

J.  C.  Bates,  for  appellant.  Whfttemore 
(£  Seara,  for  respondent. 

Tkmplr.  C.  This  appeal  is  from  the 
Judgment,  and  from  an  order  denying 
plaintiff's  motion  for  a  new  trial.  The 
only  alleged  errorsarespeciticatlons  under 
the  claim  that  tbe  evidence  was  insuffl* 
dent  to  jDstliy  tbe  decision.  We  have 
carafolly  examined  the  record,  and  are 


satisfied  that  there  Is  ahnrtdant  erldence 
to  sustain  all  tbe  findings.  It  is  really 
an  attempt  to  have  this  court  weigh  tbe 
evidence,  and  decide  the  case  according  to 
the  preponderance.  Tbe  appeal  ought  not 
to  have  been  taken.  The  Judgment  and 
order  should  be  affirmed. 

We  concur:  Belcher,  G.  C;  Footk»  0. 

Per  Curiam.  For  tbe  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


SB  Cal.  Oil 

Brtant  et  a/.     Sternfbld  et  al.  (No. 
13,053.1 

(St4pre?ne  Court  of  Coti/ornlo.  Jane  38, 1891.) 

BTATSXBira  TOB  "SZW  TftlAL— TlMS  TO  BSftVB— 
EXTBXSlOlf. 

Code  Civil  Proo.  Cal.  $  W9,  Bubd.  8,  pro- 
vides that,  If  a  motion  for  a  new  trial  ia  made 
upon  a  statement  of  the  case,  the  moving  party 
must  within  10  days  after  service  (tf  the  notice, 
or  such  further  time  as  the  court  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the 
same  or  a  copy  therefor  upon  the  adverse  party. 
Held,  that  an  order  allowing  80  days  to  prepare 
a  ''statement  on  mbtioa  for  a  new  trial"  carries 
nith  it  the  same  extension  of  time  to  serve  the 
statemenL 

CoromlsBloneni' decision.  Department  2. 

Appeal  from  superior  court,  city  and  coun- 
ty of  Sun  Francisco;  T. K.  Wii^on.  Judge. 

Action  by  George  Bryant  and  Dennis  A. 
Mullin,  copartners  under  tbe  firm  name 
of  Bryant  &  Mullln.  against  Adulpb, 
Herman,  and  Morris  Stemfeld,  copartners 
under  tbe  firm  name  of  Sternfeld  Bros.  & 
Co.    Plainttns  appeal. 

Q.  E.  Hnrpbam  and  Smith  Ji  Murusky, 
for  appellants.  Jlf.  J.  Pl&tsbek  and  M.  3. 
Elaner,  for  respondents. 

Fitzgerald,  C.  The  transcript  In  this 
case  contains  two  appeals>^one  upon  the 
Judgment  roll  from  a  Judgment  rendered 
In  favor  of  defendants;  the  other  from  an 
order  dismissing  plalntlHs*  motion  for  a 
new  trial.  It  appears  from  tbe  record 
that  tbe  order  appealed  from  was  made 
upon  tbe  ground  that  the  order  granting 
to  plaintiffs  an  extension  of  time  for  30 
days  "to  prepare  their  statement  on  mo- 
tion for  a  new  trial,"  did  not  extend  tbe 
time  to  serve  it.  Section  1054,  Code  Civil 
Proc.,  under  which  the  court  or  .iudge  de- 
rives the  authority  to  make  the  order  for 
such  extension,  provides  only  for  the  prepa- 
ration of  statements,  and  ihe  word 
"service,"  as  there  used,  is  expressly  lim- 
ited In  its  application  to  notices  other 
than  appeal.  Tbe  order  here  made,  ex- 
tending tbe  time  for  the  purposes  therein 
stated,  ia  in  strict  eomplianoe  with  the 
nrovisions  of  this  section,  and  carries  with 
it  the  same  extension  of  time  to  serve  tbe 
statement.  Curtis  v.  Superior  tJourt,  70 
Cal.  890,  11  Pac.Rep.  652;  Burton  v.  Todd, 
68  Cal.  485,  9  Pac.  Rep.  663.  Subdivision 
3  of  section  6.58.  Code  Civil  Proc.,  upon 
which  oouoa^  for  respondent  mainly  re- 
ly In  support  of  tbeir  contention,  that  ttaa 
order  referred  to  did  not  extend  the  time 
to  serve  the  proposed  statement,  has  no 
application, as  we  have  already  shown, to 
an  order  granting  an  extension  of  tlm« 
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to  prepare  anch  statement,  bnt  simply 
provides  tbat  tbe  movlnK  party  mnst 
within  the  time  thereio  prracribed,  or  the 
time  allowed  by  the  court  or  Jndg**,  pre- 
pare a  draft  of  tbe  statement,  and  serve 
the  same  or  a  copy  thereol  upon  the  ad- 
verse party.  And  the  record  shows  that 
the  proposed  statement  was  prrpared  and 
Served  upon  defendants'  counsel  within 
the  time  Qxed  by  the  order.  It  follows, 
therefore,  that  as  the  court  below  erred  In 
making  the  order  appealed  from, it  should 
be  reversed,  and  the  cause  remanded  tor 
farther  proceedings  on  the  motion  for  a 
new  trial.  No  error  appearing  on  tbe 
judgment  roll,  the  judgment  should  be 
affirmed,  and  we  so  advise. 

We  concur:  Foots,  C;  Bglcrbr,  C.  C 

Per  CuHLiu.  For  the  reasons  given  In 
the  foi*egnfng  opinion  the  order  appealed 
from  is  reversed,  and  the  cause  remanded 
for  further  proceedings  on  the  motion  for 
a  new  trial,  and  tbe  Judgment  Is  affirmed. 

»  Cal.  5M   

Htdk  t.  BoTue  0*  aL    (No.  14,190.) 
(Suprenu  Court  of  OalifonUa.  June  26,  1891.} 
Bill  of  Excbftionb — Srsncnfa  our  Pos- 

TIOITS — POWKR  OB-  SUPBKUK  OOUBT. 

1.  Under  Code  Civil  Proc  Cal.  |  649,  which 
provides  that  a  bill  containing  tbe  exueptloos  to 
BST  decialon  ma^  be  preaentea  to  the  court  or 
jndee  lor  snttlement,  and,  after  having  been  set- 
tled, shall  be  signed  by  the  Judge,  and  filed  with 
the  clerk,  the  supreme  ooort  baa  no  power  to 
strike  out  part  of  the  bill  settled  and  oertified  by 
the  trial  court. 

3.  A  trial  Judge  may  amend  a  proposed  bill 
of  exceptions  to  conform  to  the  facts,  although 
the  opposite  party  does  not  propose  amendments. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  P. 
HuoB,  Judge. 

Action  by  Hyde  against  Boyle  and 
others.  Defendants  appeal.  Code  QlvU 
Proc.  Cal.  3  640,  provides  that  a  bill  con- 
taining the  exceptions  to  any  decision 
maybe  presented  to  the  court  or  judge 
for  settlement,  and  after  having  been  set- 
tled shall  be  signed  by  tbe  Judge  and  filed 
with  the  el«*rk. 

Geo.  H.  Back  and  Edward F^FiUpatriek, 
for  appellants.  T,  M.  Osmoot,  for  re- 
spondent. 

Per  Cdriam.  Tbe  appellants  asic  to 
have  struck  out  of  tbe  printed  transcript 
filed  herein  a  portion  of  the  bill  of  excep* 
tions  tbat  had  been  settled  and  certlHed 
by  the  Judge  of  the  superior  court,  prior 
to  the  flllng  of  tbe  transcript,  npuu  the 
ground  **  tbat  no  part  of  the  said  matter 
-was  read,  referred  tu,  or  submitted  to  the 
court  below  upon  the  hearlns:  of  the  mo- 
tion upon  which  the  order  appealed  from 
was  made  and  entered ;  *  and  have  pre- 
sented certain  affidavits  In  support  oi 
their  motion,  and  of  the  grounds  upon 
which  it  is  made.  We  think  that  the  sub- 
ject-matter of  this  motion  was  substan- 
tially passed  upon  by  this  court  in  its  re- 
fnsal  to  grant  the  petition  of  the  appel- 
lants "  tu  prove  an  exception  in  ttiis  case, " 
(Hyde  v.  Boyle,  >t6  Cal.  852.  24  Pac.  Bep. 
1058;)  and  tbat  the  reasons  then  given 
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for  ref aslng  tbetr  petition  are  appltcabls 
to  the  present  motion.  The  statute  pro- 
vides that  a  bill  of  exceptions  shall  t>e  set- 
tled by  tbe  judge  who  heard  or  tried  the 
cause,  and,  except  In  the  single  Instanceln 
which  the  Judge  "refuses  to  allow  an  ex- 
ception in  accordance  with  the  facts," 
(Code  Civil  Proc.  §652,)  has  provided  no 
other  mode  of  settling  the  bill,  and  has 
made  no  provision  whatever  for  any  re- 
view of  his  action  In  settling  a  bill.  Tbe 
settlement  of  a  bill  of  exceptions  Is  one  of 
the  duties  imposed  upon  a  Judge  by  virtue 
of  his  ofilce,  and  Is  to  foe  performed  by 
him  under  the  sanction  of  his  officlaloath. 
It  is  nut  to  be  presumed  that  he  will  Id 
any  Instance  so  far  violate  his  official  ob- 
ligation as  either  willfully  or  knowingly 
to  insert  in  tbe  bill  any  matter  that  is  not 
properly  there,  or  erclude  ther^rom  any 
matter  tbat  should  be  inserted.  This 
court  is  not  the  tribunal  to  determine 
whether  lie  has  in  any  Instanco  violated 
hie  dnty  in  this  respect,  or  from  which  a 
litigant  is  to  seek  redress  for  any  such  vio- 
lation. When  the  bill  of  exceptions  has 
been  settled  and  allowed  by  the  Judge  be- 
fore whom  tbe  proceedings  were  had.  It 
must,  for  aU  purposes  of  reviewing  tbe  ac- 
tion of  tbe  court,  be  deemed  by  this  court 
to  be  a  correct  statement  of  what  took 
place.  If  the  judge  has  reused  to  allow 
an  exception,  the  statute  has  provided  a 
remedy  by  which  a  party  may  prove  that 
exception,  but  it  has  t^veu  to  this  court 
no  authority  for  striking  oat  from  a  bill 
matters  wblcb  are  al1^;ed  not  to  have  oc- 
curred In  the  court  below.  It  would  lead 
to  endless  conlnsion  if,  after  the  judge  ban 
solemnly  settled  and  signed  the  bill,  his 
action  conld  be  set  aside,  or  a  portion  of 
the  bill  struck  ont,  upon  the  affidavits  of 
si»ectaCor8  or  parties  In  Interest.  As  was 
said  by  this  court  In  Vance  v.  Superior 
Court,  87  Cal.  898.  il5  Pac.  Rep.  500:  '*If  It 
be  an  evil  that  a  statement  of  what  evi- 
dence was  Introduced,  made  by  a  judge 
who  presided  over  the  trial,  and  who  acts 
in  his  judicial  character,  and  under  his 
Judicial  oath,  cannot  be  overcome  by  tbe 
contrary  statement  of  somebody  else,  It 
must  be  put  Into  tbe  large  class  of  evils 
(real  or  imaginary)  wblcb  thlscourt  has 
no  jurisdiction  to  remedy.**  We  do  not 
wish  to  be  understood  as  holding  that 
everthlng  tbat  Is  contained  in  a  bill  of  ex- 
ceptions is  always  to  be  considered  by 
this  court  in  reviewing  the  action  of  the 
court  below.  It  may  frequently  happen 
that  irrelevant  matters  are  incorporated 
into  the  bill,  and  the  bill  ItseH  may  show 
upon  Its  face  tbat  the  matters  therein  re- 
cited were  not  presented  to  the  court  at 
the  time  It  made  its  rulings,  or  conld  not 
have  any  weight  in  determining  the  cor- 
rectness of  such  rulings.  This  court  will 
consider  only  Bucn  matters  as  by  tbe  bill 
of  exceptions  Itself  purport  to  be  perti- 
nent, and  to  have  been  considered  by  tbe 
court  below. 

Tbe  tact  that  the  respondmt  did  not 
propose  any  amendments  to  the  draft  of 
t  6  bill  that  had  been  proposed  by  the  ap- 
pellants did  not  preclude  the  Judge  from 
making  the  same  conform  to  tbe  facts. 
The  time  within  whiofa  the  iudge  may  set- 
tle a  bUl  after  it  has  been  presented  to  him 
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Isnotllzed  by»t«tiite.  If  no  amendmentB 
are  proposed,  the  bill  la  to  be  presented 
to  the  Judge  fnr  eettleinent;  and  It  is  the 
duty  of  the  ladgo,  Id  eettlioff  the  bill,  to 
make  It  coDform  to  the  facta.  Be  in  not 
precloded  from  bo  doing  by  reason  of  the 
fallare  on  the  part  of  the  opposite  party 
to  propose  aocta  amendments  to  the  draft 
as  mil  eanse  the  same  to  correctly  repre- 
sent what  transpired  before  blm.  The 
provision  In  the  statute  that  he  la  "to 
strike  oat  all  redundant  and  useless  mat- 
ter, BO  that  tbeezceptioQsmaybe  present- 
ed as  briefly  as  poHslble,"  1b  not  a  Ilmlta* 
tlon  upon  bis  (unctions  In  settltngthe  bill, 
but  Is  more  in  the  nature  of  a  definition  of 
the  cooifse  which  th«  Jndgels  authorised 
to  adopt** la  settltBS  the  bUl."  Motion 
denied. 

»  Cal.  m  *~"  

Swain  t.  Biibnbttb  et  al.  (No.  18.(^.) 

(Supreme  Ctrun  itf  Oallifornia.  JtmeSS^lBdl.) 
Bpboifio  PntTOBMASo— Oral  Aorsbmekt  to  Bx- 
0BA!Taa  —  Fakt  Perfobiuncb  —  Btavdtb  of 
Fbauds — Mbuoravduu. 

1.  In  ao  actios  for  specifio  performance,  the 
evidence  ahowed  that  defendant  placed  the  prop- 
erty in  the  hands  of  an  a|;ent  to  sellorexchaoge, 
and  by  bis  efforts  met  plaintiff,  and  agreed  orally 
to  excbange  with  him.  Plaintiff  left  a  deed 
with  the  asent,  but  defendant  refused  to  accept 
it.  Beldy  that  a  delivery  to  tbe  agent  was  not  a 
delivery  to  defendant,  so  as  to  conatltate  part 
performaooe,  and  taira  the  agreement  out  or  the 
statute  of  frauds. 

2.  Where  one  orally  aneed  to  convey  prop- 
erty, and  made  a  deed,  which  was  not  delivered, 
suon  deed  cannot  be  treated  as  a  memorandum 
of  the  agreement,  in  the  absence  of  evidence 
showing  that  it  ooDtaloed  the  terms  thereof. 

8.  An  oral  agreement  for  the  exchange  of 
land  cannot  be  enforced  by  one  whose  title  is 
defeoUve,  when  the  agreement  was  that  the  ex- 
change shoDld  be  made  If  titles  were  satisfac- 
tory. 

Department  2.  Appeal  from  superior 
courtt  Alameda  county;  W.  £.  Greene, 
Judge* 

Geo.  W.  Lewis,  (Ben.  Morgnn,  of  coao- 
sel,)  for  appellant.  J.  C.  Plunkettt  (N,  B. 
MaJviUet  of  connsel,)  for  resj^ndenta. 

Db  H&ten,  J.  This  is  an  action  to  en- 
force the  specific  performance  of  an  alleged 
agreement  for  an  exchange  of  lands.  The 
making  of  the  agreement  was  denied  by 
deTeudanta.  The  answer  a llpges  that  de- 
fendant Nellie  C.  Bumette,  who  Is  the  wife 
of  the  other  derendant,  E.  T.  Bumette, 
Is  the  owner  of  the  land  In  cuntroversy. 
The  evidence  In  the  record  bt-fore  us  shows 
that  the  derendant  E.  T.  Burnette  em- 
ployed one  Craue,  a  real-eHtate  aftent,  to 
effect  a  sale  or  an  exchange  of  said  land, 
by  a  writing,  the  material  part  of  which 
Is  aa follows:  "I  will  place  thla  property 
in  your  hauda  for  sale,  and  will  pay  you 
five  per  cent,  commitiplons  on  the  amount 
of  sale.  Price,  *5,OU0.  You  to  pay  all  ad- 
vertising expenKes.  Or  youcan  trade  this 
property  for  property  in  Oakliiud  that 
will  be  satisfactory  to  me.  I  will  accept 
the  same  as  cash."  ItappearstbatCrane, 
acting  under  this  employment,  brought 
the  plaintiff  and  the  defeadants  together, 
and  It  may  be  Inferred  from  the  testi- 
mony of  Crane  that  an  oral  agreement 
was  made  between  the  parties  for  an  ex- 
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cfaans^  of  their  lands.  It.  was  further 
shown  that  on  July  15, 1884,  the  plaintiff 
left  with  Crane  for  the  defendants  a  deed 
properly  signed  and  acknowledged  by 
film  In  form  conveying  to  Mrs.  Burnette 
the  laud  which  he  claims  be  was  to  give 
in  exchange  for  that  In  controversy,  but 
the  defendants  refused  to  accept  this  deed. 
It  also  appears  tbat  at  some  time  during 
the  negotiations  the  defendant  Mrs.  Bur- 
nette signed  and  acknowledged  a  deed  of 
the  land  In  controversy,  la  It  the  plalu- 
titf  was  named  aa  grantee,  but  It  waauer- 
er  delivered,  nor  did  Mm.  Bumette  In  any 
manner  part  with  Its  possession,  and  she 
finally  destroyed  It.  Its  contents  were 
not  sbown  further  than  that  It  was  suffi* 
dent  in  form.  If  delivered,  to  convey  the 
land  which  it  described.  In  addition  to 
this,  there  was  also  introduced  In  evi- 
dence the  following  letters  written  by  de- 
fendant Mrs.  Bumette  to  the  said  Crane, 
In  relation  to  the  proposed  contract  with 
plaintiff:  "Haywards,  Cal.,  June  26,  1884. 
A.  E.  Crane— Dear  Sir:  My  husband  has 
returned,  and  has  ascertained  from  the 
records  of  Alameda  county  there  Is  a 
claim  against  the  property  you  propose 
exchanging,  belonging  to  Mr.  Swain.  The 
claim  is  known  as  the ' Dungan  Title,* 
now  pending  In  the  superior  court  of  Ala- 
meda county,  and  entered  February  9, 
1882.  Therefore  you  can  consider  tbetrade 
at  an  end,  as  you  both  told  me  there  was 
no  suit  over  It.  Youcan  take  the  prop- 
erty off  your  hooks,  as  I  will  not  sell  tbo 
property  throughyou."  "Hay wards, July 
U,  1S84.  Albert  E.  Crane— DearSlr:  The 
ten  days  have  expired  In  which  Mr.  W,  B. 
Swain  was  to  furnish  me  a  good  title  of 
his  property  on  Filbert  street.  There  still 
stands  on  record  a  mortgage  not  released ; 
also  the  Duugan  title,  not  released. 
Therefore  you  can  take  the  property  off 
your  books,  and  I  will  takeuumy  deposit 
of  ¥250.00,  Hs  I  consider  the  trade  at  an 
end.**  TTpon  thla  evidence  the  plaintiff  was 
nonsuited,  and  on  this  appeal  he  contends 
■—First,  that  the  evidence  shows  such  a 
part  performance  by  him  of  the  oral  agree* 
ment  as  to  entitle  him  to  its  specific  per- 
formance by  defenilants;  second,  that 
there  was  a  snfHcleut  memorandum  In 
writing  of  the  agreement  to  satisfy  sec- 
tion 1B24  of  the  Civil  Code. 

1.  There  waa  no  part  performance  by 
plaintiff  of  the  oral  agreement,  within  the 
meaning  of  the  rule  relating  to  that  sub- 
ject. It  may  be  conceded  that,  If  he  had 
conveyed  his  own  land  in  accordance  with 
the  terms  of  Buch  agreement,  this  would 
have  been  such  a  performance  by  him  that 
a  court  of  equity  would  have  compelled 
the  defendants  to  perform  their  part  of 
the  contract.  Caldwell  v.  Carrlngtnn,  9 
Pet.  8«;  Pom.  Spec.  Perf.  Cont.  S  134. 
But  the  evidence  falls  far  short  of  show- 
ing that  he  conveyed  to  the  delendaiit 
Mrs.  Burnette  tbe  land  which  he  claims 
he  waB  to  exchange  tortheland  In  contro- 
versy. She  refused  to  accept  the  deed; 
and  the  delivery  to  Crane,  even  if  uncon- 
ditional, was  not  a  delivery  to  her,  as  It 
does  not  appear  thatCrane  was  her  agent 
for  the  purpose  of  accepting  a  delivery  of 
this  deed.  Certainly,  the  written  author- 
ity to  effect  a  satisfactory  exchange  <A  ber 
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Jand  signed  by  tier  bnsband,  and,  we  may 
■^asnroe,  ratified  by  her,  did  not  coosti- 
tnte  Crane  her  agent  to  enter  Into  a  bind- 
ing contract  for  such  exchange,  or  to  ac- 
■cept  a  deed  tor  her  If  she  afterwards  made 
■a.  contract  for  the  exchange  ol  her  land. 
By  this  writing  there  was  reserved  to  the 
defendaDt,  ^nins  or  adopting  it,  the 
right  to  make  bia  or  her  own  contract; 
and  Crane  was  only  authorized,  ao  far  as 
relates  to  an  exchange  of  lands,  to  find 
9ome  one  who  would  make  a  satisfactory 
ezcbanKe  with  defendant,  and  In  the 
event  of  bis  success  Crane  was  to  be 
allowed  the  same  commission  as  on  a 
sale  for  $5,000  in  money,  and  Its  mala 
purpose  seems  to  have  been  to  flxthecom- 
pensatlon  to  which  Crane  would  be  enti- 
tled under  such  employment.  But,  In  ad- 
dition to  this,  we  think  the  (air  Inference 
to  be  drawn  from  the  evidence  la  that 
plalutm  left  his  deed  with  Crane,  to  be 
dsltvered  to  Mrs.  Burnette  only  on  con- 
dition that  she  executed  her  deed  to  plain- 
tiff,  and,  as  this  condition  was  not  per- 
formed, plalntifTs  deed  never  took  effect 
as  a  conveyance.  For  both  of  these  rea- 
sons we  think  there  was  no  part  perform- 
ance by  appellant. 

2.  The  appellant  farther  Insists,  that  the 
deed  signed  by  the  defendant  Mrs.  Bur- 
nette, although  not  operatlveasa  convey- 
ance because  not  delivered,  may  yet  be  re- 
garded as  a  sufficient  memorandum  uf  the 
oral  agreement  within  the  meaning  of 
section  1624  of  the  Civil  Code.  We  do  not 
think  so.  It  Is  unnecessary  for  us  to  de- 
termine, at  this  time,  whether  a  deed  not 
delivered,  nor  Intended  by  the  party  sign- 
ing It  as  a  memorandum,  II  otherwise  suf- 
ficient, could  be  treated  as  a  memorandum 
of  an  agreement  for  the  sale  of  land,  with- 
in the  meaning  of  the  statute,  because 
there  is  nothing  in  the  evidence  to  show 
that  this  writing,  which  lacked  only  de- 
livery to  constitute  a  deed,  contained  a 
memorandum  of  the  terms  of  the  agree- 
ment which  plaintiff  claims  that  be  made 
with  defendants  in  reference  to  an  ex- 
change of  landSt  and.  unless  It  did.  It 
would  not  satisfy  the  statute.  It  may 
have  been  sufficient  la  form  to  have  op- 
erated when  delivered  as  a  conveyance, 
and  yet  have  been  entirely  silent  as  to  the 
agreement  In  pursuance  of  which  It  was 
made,  and  therefore  Insufficient  as  a  mem- 
orandum of  such  agreement,  Campbell 
T.  Thomas,  42  Wis.  441 ;  Cagger  v.  Lansing, 
43  N.  Y.  553. 

3.  The  letters  do  not  purport  to  state 
the  terms  of  any  completed  agreement. 
The  first,  of  June  26th,  Is  simply  a  rejec- 
tion of  the  proi^ositlon  to  make  the  ex- 
change. It  Is  apparent  from  this  letter 
that  the  matter  of  an  exchange  had  been 
submitted  to  her  for  consideration,  and, 
upon  examination  of  the  records,  the 
proposition  was  not  accepted  by  her.  In 
regard  to  the  letter  nf  July  11th,  It  may 
also  be  said  that  it  does  not  state  the 
terms  of  a  completed  agreement,  such  aa 
plaintiff  claims  was  made.  It  simply 
states  that  the  title  of  platntttf's  property 
Is  not  satisfactory,  and  that  the  time 
within  which  he  was  to  make  a  good  tltln 
had  expired,  and  that  she  did  not  intend 
to  put-sue  the  matter  fui-Llier.   And  It  la 


very  clear  from  both  of  these  letters  that 
the  guestion  of  plaintiff's  title  was  under 
consideration  and  discussion  at  all  times 
during  the  neg^itiation  between  the  par- 
ties, and  that  until  satisfied  It  was  good 
the  defendant  did  not  propose  to  make 
anexchange.  Theae  letters  do  not  furnish 
sufflcl«it  evidence  of  the  agreement  al- 
leged by  plaintiff  to  entitle  him  to  the 
judgment  be  seeks  to  obtain. 

4.  The  order  refusing  to  modify  the  Judg- 
ment Is  not  an  appealable  order.  Judf^ 
meat  and  order  affirmed. 

We  concur:   SHABPsrsiNt  J.;  MoFab> 

LAND,  J. 

^— —  m  Cal.  fit) 

BOBDSLIi  T.  TATL.OB.     (NO.  IStSOS.) 

ifluprvm  Obuit  Coiyonila.  June  9B,  18SL) 
Boinn>uuis~BvjDsiraB— iNTSKLnnATiom—  Bn- 

DSKOl  or  HAKDWBITIlte. 

1.  Di  ejectment  to  reoover  land  claimed  br 
pleitttlfl  to  be  inoliidad  in  his  stirrer  of  swamp 
sod  overflowed  land,  sod  by  defendant  as  being 
Included  In  taother  survey  to  bim,  the  counti 
surveyor  who  made  all  the  original  Burveys,  ana 
bis  successor,  testified  that  the  land  was  in 
plaintiff's  survey,  and  there  was  a  natural  mon- 
ument still  standing  at  which  the  sorvevs  were 
t»egan.  The  sorv^or  employed  by  defendant 
commenoed  at  a  stake  which  defendant  told  falm 
was  the  section  comer,  but  about  which  he  knew 
nothing.  HeM,  ttiat  the  evidence  warranted 
a  finding  for  plaintiff. 

2.  Wbere  the  maker  and  recorder  of  a  sur- 
v^  testifies  that  intorlineatlons  appearing  thrae- 
in  were  made  by  him  before  its  execntlon^  the 
survey  is  admissible  In  evldenoou 

8.  The  successor  of  a  ooanty  survevOT,  hav- 
ing charge  of  the  documents  in  the  omoe,  who 
testifies  tliat  he  has  made  frequent  examination 
of  documents  purporting  to  be  in  hia  predeces- 
aor^s  handwriting,  Is  competent  to  testify  that 
Interlineations  appearing  In  a  survey  made  1)7 
his  predecessor  are  in  his  handwriting. 

Commissioners*  decision.  Department  2. 

Appeal  from  superior  court,  Marin  coun- 
ty; E.  B.  Mahon,  Judge. 

T.J.  Crowley,  for  appellant.  W^bare 
Wllklaa,  for  respondent. 

FooTE,  G.  This  is  an  action  In  eject- 
ment to  recover  possession  of  certain  par- 
cels of  land  claimed  by  the  plaintiff.  The 
trial  was  bad  before  a  Jnry,  who  returned 
a  verdict  for  the  plaintiff.  J  udgment  was 
thereupon  rendered,  from  which,  and  an 
order  refusing  a  new  trial,  the  defendant 
appeals.  One  ground  of  error  claimed  la 
that  the  evidence  does  not  support  the 
verdict.  The  plaintiff  claimed  tlUe  through 
certain  state  patents  to  swamp  and  orer^ 
flowed  land,  surveys  numbered  56  and  61, 
and  certain  mesne  conveyances  made  un- 
der those  patents.  The  defendant  claimed 
some  of  the  land  In  controversy  as  being 
within  the  lines  of  a  Mexican  land  grant, 
to  which  he  bad  title,  and  by  virtue  of  a 
certain  state  patent  of  swamp  and  over- 
flowed land,  survey  No.  55,  and  by  ad- 
verse poBSCHBlon  for  five  years.  Wo  think 
the  evidence  sufficient  to  show  that  no 
such  adverse  poeaesslon  ever  took  place. 
The  real  conflict  In  The  matter  was  as  to 
whether  the  land  In  controversy  lay  with- 
in  the  patents  for  surveys  Nos.  61  and  56: 
or  lay  within  the  Mexican  grant  and  the 
state  patent  for  survey  No.  G5.  The  coun- 
ty surveyor  who  made  all  tbe  original 
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BtirveTS  fur  thesd  patents,  Ur.  Baakoot, 

and  Mr.  DodfSQ,  who  succeeded  blm,  tes- 
tify thnt  the  two  parcels  of  land  last  de- 
Hcribed  In  the  complaint  are  within  the 
patent  forawamp  land  survey  No.  56;  and 
the  defendant.  In  hie  original  brief,  at  page 
2,cont:«ieB  as  much.  This  being  BO.It  can- 
not be  said  that  tbojnry  were  wrong  in 
their  verdict  to  that  extent,  particularly 
when  we  come  to  look  at  the  testimony 
for  the  defendant,  which  falls  far  short  of 
satisfactorily  showing  that  this  land  was 
within  the  patent  for  swamp-land  survey 
No.  55.  Easkoot  seems  to  have  made  all 
the  surveys  of  these  swamp  lands,  and  to 
have  commenced  at  a  certain  bay  tree,  a 
natural  monument,  stIU  standing,  as  an 
Initial  point.  Dodge  followed  his  plan  In 
locating  the  boundaries  on  the  ground. 
But  the  surveyor  employed  by  the  defend- 
ant commenced  at  a  stake  at  the  south- 
west comer  of  section  32,  which  he  was 
told  by  the  defendant  was  a  section  cor- 
ner, but  about  the  tmth  of  which  be 
knew  nothing.  Nether  he  nor  the  defmd- 
unt  satisfactorily  establUhed  this  as  the 
true  corner  o(  that  section;  and,  when 
Easkoot  was  recalled  to  rebut  their  evi- 
dence, be  stated  that.  In  making  the  sur- 
veys for  these  swamp-land  patents,  he 
never  set  any  stake  at  that  corner,  never 
made  any  survey  by  reference  to  It,  and 
never  saw  one  there.  In  fact,  the  evidence 
did  not  show  In  any  satisfactory  way 
that  this  stake  from  which  thedefendant's 
surveyor  commenced  his  survey  tu  locate 
the  line  between  the  land  embraced  In  pat- 
ents for  survey  55  and  survey  56  was  the 
true  south-west  comer  of  section  82  at  all. 
Tbhi  being  so.  the  Jury  were  fully  war- 
ranted In  flndlng,  an  they  did,  for  the 
plaintiff,  whose  evidence  as  to  the  trne 
line  between  these  surveys  was  virtually 
uncontradicted.  So  bs  to  tlielandclaimed 
by  plaintitr  as  being  In  survey  61, to  which 
hehad  title,  the  evidence  Is  conclusive  that 
it  was  within  the  survey  on  which  his 

f>attMit  was  based.  It  is  claimed,  further, 
or  the  appellant,  that  certain  Instroc- 
tlons  given  by  the  court  were  erroneous. 
We  have  searched  the  transcript  labori- 
ously, and  tind  no  such  InslriietionB  asked 
for,  given,  or  excepted  to. 

The  further  point  Is  made  that  the  court 
erred  In  admitting  In  evidence  the  record 
of  surrey  No.  61,  because  tt  appeared  to 
be  Interlined,  and  no  soffldent  explana- 
tion given  thereof.  Even  conceding  that 
the  objection  made  was  sufficient,  al- 
though not  pointing  to  the  particular  re- 
spect In  which  the  document  was  inadmissi- 
ble, bysta  ting  thatit  was  because  of  anin- 
terllneatlon, still  it  appears  that  Easkoot, 
the  maker  and  recorder  of  the  surves^, 
showed  that  the  interlineation  was  made 
before  exeeation  thereof  by  blm.  This 
was  safflcient.  Code  Civil  Proc.  {  18S2; 
Sedgwick  v.  Sedgwtek,  56  Cal.  213. 

We  think,  also,  that  the  evidence  of 
Dodge,  as  to  the  interlineation  being  in 
the  handwriting  of  Easkoot,  was  admis- 
sible and  proper,  nnderthe  rule  announced 
in  8111  V.  Beese.  47  Cal.  844;  it  being  shown 
that  Dodge  was  Easkoot's  successor  as 
county  surveyor,  and  had  charge  of  the 
official  documents  of  thtit  office,  and  had 
given  ireqnent  examination  to  numei-ous 


docnments  theretai  pnrportlng  to  be  In 
Easkoot's  haodwriraur.  and  which  Eas- 
koot also  testified  as  being  In  his  hand- 
writing. It  Is  also  urged  that  a  certain 
question,  vis.,  "  In  running  that  line  In  the 
direction  that  you  did,  did  it  fall  north  or 
south  of  the  wharf?"  asked  by  defend- 
ant's oonnsel  of  defendant,  Taylor*  as  a 
witness,  ought  to  have  been  allowed  by 
the  court  to  be  answered.  The  defend- 
ant's counsel,  In  his  brief,  states  that  the 
question  is  to  be  found  in  the  transcript. 
But  there  is  no  such  question  there.  On 
page  79,  at  the  end  of  what  Is  marked  as 
an  answer,  this  question  appears  to  have 
been  put  and  not  allowed  to  be  answered. 
This  Jumbling  up  of  the  record  Is  nnfortn- 
nate,  but,  after  searching  through  It,  we 
have  found  that  the  question  was  proba- 
bly asked,  and  an  answer  disallowed. 
But  we  cannot  perceive  that  this  worked 
any  prejudice  to  the  defendant.  The  de- 
fendant, the  witness,  was  not  possessed 
of  any  knowledge  where  the  tme  line  be- 
tween surveys  66  and  66  ran,  and  his 
statement  that  the  line  he  was  following 
tell  north  or  south  of  the  wharf  could 
prove  nothing  as  to  the  accuracy  of  the 
line.  Again,  the  evidence  of  his  surveyor 
and  himself,  as  to  the  boundaries  of  the 
survey, commencing  at  astaka  which  was 
not  aufllciently  shown  to  be  the  south- 
west comer  of  section  8S;  which  they 
claimed  It  to  be,  would  not  have  warrant- 
ed the  Jury  In  finding  for  the  defendant,  as 
against  the  uncontradicted  evidence  of 
Easkoot  and  Dodge,  as  to  the  true  Hues 
of  the  surveys,  even  If  the  defendant  had 
been  allowed  to  state  where  the  line  he 
and  bis  surveyor  were  running  fell.  We 
perceive  no  merit  wbatem-  in  this  appeal, 
and  advise  that  the  Judgment  and  order 
be  affirmed. 

Weconcnr;  yANounr,C.;Fm!OBBAU>,G. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 


  (89  C»I.  HT) 

Lome  T.  Elfelt  et  al.  (No.  13,036.)!^ 

(Supreme  Court      California.  Juoe  38, 1891.) 

Hastbe  akd  SsavANT— DiMOLmoK  or  PAsrins- 
amr  -~  Tssiuiunoii  or  Coxtbaoc  ov  EMriiOT- 

MBHT. 

Hie  dissolutioD  of  s  copartnership  bv  the 
death  of  a  partner  terminates  a  contract  of  em- 
ployment for  a  jear  between  the  firm  and  a 
salesman,  Tmder  Civil  Code  Cal.  I  1996,  provid- 
ing that  every  employment  in  which  the  power 
of  the  employe  la  not  oonplod  with  an  interest 
in  the  Bubject^  ta  tannlnated  by  notioe  to  him  of 
the  death  of  the  employer,  ana,  if  the  surviving 
partners  retain  him  to  assist  In  winding  up  the 
affairs  of  the  partnership  without  an  express 
agreement,  the  implied  contraot  is  only  for  sadt. 
time  as  his  servioes  may  be  needed,  and  at  such 
a  salary  as  his  servioes  may  be  reasonably 
worth. 

Commiaaloners'  decision.  Department!. 

Appeal  from  superior  court,  city  and 
county  ot  San  Francisco;  John  Hunt, 
Judge. 

Naptitaly,  FreldenHch  A  Ackermao,  for 
appellants.  Jos.  Rotheblld  and  MorriaC. 
BuatDt  for  respondent. 
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Vanclirf,  C.  Thta  aetton  w»b  brongrht 
to  recover  from  the  defendants  9000  al- 
}eee&  to  be  due  the  plaintiff,  as  salary  for 
his  services  as  salesman  for  Elfelt  &  Co., 
dnring  the  month  of  December,  li>86.  The 
answer  of  defendants  dmles  that  plaintiff 
was  employed  by  Elf  el  t  &  Co.  or  by  the 
defendants  for  any  part  uf  the  month  ot 
December,  1886,  and  denies  that  be  ren- 
dered any  services  to  Elfelt  &  Co.  or  to  de- 
fendants during  that  month.  The  plain- 
tiff had  judgment  for  the  sum  demanded, 
from  \rhich,  and  from  an  order  denying 
their  motion  for  anew  trial,  defendants 
appeal.  The  material  factsare:  (1)  That 
on  January  1, 18»<4,and  until  June  14,]8tl6. 
Elfelt  &  Co.,  a  copartnership  compowMl  of 
A.  B.  KUelt,  Alfred  P.  Elfelt,  S.  Ooldsmlth. 
George  A.  Kohn.  and  Philip  Kohn,  wero 
RDgaged  lu  the  whutesale clothing  bastneHS 
in  tian  Francisco,  generally  currying  a 
stock  ot  merchandise  of  the  value  of 
¥600.000  to  1700,000.  (2)  That  prior  to 
April,  1S84.  the  plaintiff  bad  been  employed 
by  the  firm  as  traveling  salesman,  at  a 
salary  of  $SGQ  per  month  and  bis  expenses. 
(3)  That  In  April,  1884,  he  was  employed 
as  city  salesman,  at  u  snlary  of  f6,000  a 
year,  he  paylns;  bis  own  expenses,  and  the 
Increased  salary  to  commence  from  Jan- 
nary  1,  38M.  (4)  No  other  express  agree- 
ment was  ever  made  as  to  aalary,  or  as 
to  the  length  of  time  he  should  be  cm- 
ployed;  but  he  continued  lii  the  employ- 
ment by  tacit  consent  uf  all  parties,  and 
was  paid  the  same  salary,  until  June  14, 
J886,  when  Alfred  P.  Elfelt  died.  (5)  On 
the  death  of  Alfred  P.  ElfeU,  the  surviving 
partners  contlnue<l  the  business  for  the 
mere  purpose  of  winding  It  up,  and  plain- 
tiff continued  In  their  employment*  with- 
out any  new  express  agreement,  until 
some  time  In  October,  1886,  when  they 
notified  faim  that  bis  services  would  not 
be  required  after  November  following. 
Plaintiff  continued  In  the  service  through 
the  month  ot  November,  and  on  Decem- 
ber 1st  ottered  and  claimed  the  right  to 
continue  until  the  end  ot  the  year;  but 
defendants  then  discharged  him  according 
to  previous  notice.  After  his  discharge  be 
reported  himself  as  ready  for  work  from 
time  to  time,  and  was  ready  and  wtlllne 
to  continue  his  services  throughout  tlie 
month  of  December;  buthe  was  told  there 
was  nothing  fur  him  to  do,  and  his  serv- 
ices were  not  accepted  during  any  part  of 
that  month.  (6)  On  December  1.1886.  the 
stock  of  the  concern  was  so  much  reduced 
that  they  could  not  supply  their  custom- 
erB  with  the  assortments  ordinarily  re- 
quired, and  most  ol  the  remnants  of  stock 
were  sold  at  auction  during  that  month 
and  January  following;  and  the  buslneM 
was  entirely  closed  out  in  January,  1887. 
As  conclusions  of  law  the  court  found— 
"First,  that  said  contract  of  employment 
between  plaintiff  and  the  copartnership  ot 
A.  B.  Elfelt  &  Vo.  was  an  entire  one,  by 
the  year,  and  not  otherwise,  to-wit,  from 
January,  1, 1884,  to  January  1,  1886;  sec- 
oady  that  said  tfoutract  was  renewed  by 
consent  of  the  parties  thereto  on  the  1st 
day  of  January,  1SH5,  and  again  on  the 
tlrst  day  of  January,  18>16,  and  was  in  full 
force  and  effect  during  the  entire  month  ot 
December,  1886;  tA/n/,  that  said  defend- 


ants, as  snrvlvlng  partners  of  said  copart- 
nership, assumed  said  contract,  and  all 
obligations  arising  thereunder,  and  dar- 
ing the  month  ot  December,  18Sfl,  were 
gnilty  of  a  breach  ol  the  terms  thereof 
without  cause  or  right." 

This  third  conclusion  otlawlSftlRO  lonnd 
as  a  fact;  but.  as  there  Is  no  evidence 
that  the  surviving  partners  assumed  any 
obligation  not  devolved  upon  them  by 
law.lt  must  have  t)een  Intended  as  a  mere 
conclusion  of  law^,  and,  as  such,  may  be 
correct  as  to  all  obligations  not  dissolved 
by  the  dissolution  of  the  enpnrtnerahlp. 
There  Is  no  flndioff  or  evldaice  of  any 
copartnership  agreement  as  to  eontlnnlng 
the  business,  nor  as  to  the  mode  of  wind- 
ing up  tbe  business,  after  a  dissolution  by 
death  of  one  of  the  copartners.  Api>d- 
lants  contend  that  the  term  for  which 
plaintiff's  employment  was  renewed,  on 
the  1st  day  of  January,  1886,  (one  year.t 
was  terminated  by  the  death  of  Alfred 
P.  Elfelt,  and  tbe  cunsequtMit  dlssoln- 
tton  of  the  copartnership  on  Che  14th  day 
of  June,  1886,  and  1  think  this  point  should 
be  sustained.  No  doubt  thecontra(*t  for 
a  year's  service  was  presumptively  re- 
newed on  the  lac  day  of  January,  1885, 
and  again  on  tbe  1st  day  of  January,  1886, 
by  implied -consent  of  the  parties,  (ClvU 
Code,  §  2013;)  bntthedlssolutlonot  theeo- 
partnershlp  by  the  death  of  Alfred  P.  El- 
felt (Id.  §  2450)  dissolved  the  contract. 
(Wood,  Mast.  A  S.  165;  Whart.  font. 
S  832;  Civil  Code,  §§  1996, 1997:^  Tasker  v. 
Shepherd,  6  Hurl.  &  N.  575;  Farniw  v. 
Wilson.  L.  R.  4  C.  P.  744.)  The  dentil  of 
Alfred  P.  Elfeltextlngulsbed  thecoiiartner* 
ship  and  business  of  the  copartnership  In 
which  tbe  plaintiff  was  employed.  Upon 
thedlHsolntlou  of  thA  copartnership,  the 
law  devolved  upon  the  surviving  partners 
the  power  and  duty  to  "settle  the  affairs 
of  the  partnership  without  delay."  Code 
Civil  Proc.  9  1585.  If  deemed  advisable, 
and  for  the  Interwt  of  the  concern,  they 
might  have  sold  tbe  entire  partnership 
stock  of  goods  at  auction  or  otherwwe 
within  a  month  after  the  dlssolatlon, 
but  It  was  within  their  discretionary  pow- 
er to  continue  to  dispose  of  the  stock  to 
the  customers  ot  the  concern  in  the  ordi- 
nary way,  if  that  was  deemed  more  bene- 
ficial to  the  Interest  of  all  parties  con- 
cerned, and  for  that  purpose  to  employ 
the  necessary  salesmen  and  other  argents. 
Mo  far  as  the  plaintiff  served  the  surviving 
partners,  he  was  by  Implication  newly 
employed  by  them  to  assist  In  settling  the 
affairs  of  the  extinct  copartnership.  For 
this  employment,  In  the  absence  of  special 
agreement,  he  was  entitled  to  such  com- 
pensation only  as  his  services  were  rea- 
sonably worth.  They  paid  blm  9600  per 
month,  and  there  is  no  complaint  that 
this  was  not  the  fall  valne  of  bis  services. 
It  was  neither  their  duty  nor  within  thdr 
lawful  power  to  retain  and  pay  him  a 
salary  a  single  day  after  they  considered 
his  services  unnecessary  and  unprofitable 


1  Civil  Code  Cal.  1 19M,  provides  that  every  em- 
ployment In  which  the  power  of  the  emplive 
oot  couDled  with  an  Interest  In  the  sat^ect  sball 
be  terminated  by  notice  to  htm  of  tho  death  of  tba 
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to  tbe  boBlnpBB  of  settling  tbe  affaira  of 

the  copartnerahlp.  ClvH  Code,  Jg  245t*.  24fi2, 
Inclusive.  I  think  the  judffineDt  should  be 
reversed,  and  that  the  trial  court  should 
be  directed  to  enter  Judgment  tor  the  de- 
fendants upon  tbe  findlnss* 

We  concur:  Poote,  C. ;  Fitzokdald,  C. 

Prb  CUKIA.U.  For  the  reasonf)  given  In 
the  foregoing  opinion  the  Judgment  U  re- 
versed, and  the  court  below  directed  to 
enter  Jadgmrot  for  defendants  upon  the 
findings. 

PA.TEBaos,J.,  icoDciirring.)  I  am  fully 
satisfied  with  the  reasons  stated  by  Com- 
missioner Vancligf,  and  with  his  conciu- 
alOD.  It  Is  a  general  rule  that  death  does 
not  absolve  a  man  from  bis  cuntracte, 
bat  there  are  exceptions  as  well  settled  as 
the  rule  Itself.  Ountracts  uf  a  purely  per- 
sonal nstare  do  not  survive.  An  executor 
as  such  cannot  maintain  a  suit  or  be  sued 
for  breach  of  promise.  The  death  ol  a 
servant  within  the  term  of  hiring  dis- 
charges the  contract,  and  no  action  can 
be  maintained  against  bisexecuturs  forits 
non-performance.  The  death  uf  the  plain- 
tiff within  tbe  year  would  havi>  been  a 
legal  excuse  frf>m  the  fnrther  performance 
of  his  contract,  and  the  effect  of  death 
upon  tbe  survivor  must  be  mutual.  The 
defendants  are  prevented  by  the  act  of  God 
and  the  operation  of  law  from  continuing 
the  partnership  affairs.  There  are  cases 
which  hold  that  the  dissolution  of  a  firm 
does  nut  dlschurge  the  contract,  but  they 
are  cases  in  which  the  dissolution  resulted 
from  the  act  of  the  parties.  The  qaeation 
whether  damuges  can  be  recovered  de- 
pends upon  tbe  queHtiun  whether  tbe  dle- 
Bolntlun  resulted  from  the  act  of  God 
and  the  'jperation  of  tbe  law,  ur  from  tbe 
act  of  the  parties. 

89  Cnl.  as  — — 

Leonard  t.  Fltnn  et  al.  (No.  18,464.) 
(Supreme  Court  of  California.  June  23, 1891.) 

BiBOTHENT  —  TiTLB  BT  JDDICI1.L  SaLBS  —  ABATB- 

MEST— Anotheb  Action  Pendiko. 

1.  One  who  takes  a  conveyance,  before  ex- 
piration of  time  for  redemption,  from  the 
purchaser  at  a  sale  under  execution,  and  aft- 
erwards receives  a  deed  ftomtbeBheriff,  acquires 
a  perfect  title. 

2.  Tbo  pendency  of  an  action  of  electment  by 
one  haviuK  tbe  equitable  title  under  a  convey- 
ance by  a  purchaser  at  a  judicial  sale  before  ex- 
piration of  tbe  time  for  redemption  Is  not  a  bar 
to  another  action  by  him  after  acquiring  the  le- 
gal title  by  a  deed  from  the  sheriff. 

S.  The  statute  of  limitations  does  not  beffln 
to  run  against  a  purchaser  of  land  at  a  sheriff's 
sale,  or  his  grantees,  until  delivery  of  the  sber- 
ift's  deed. 

4.  The  fact  that  before  the  purchaser  at  a 
■herlfl's  sale,  or  his  grantees,  has  received  a 
deed  from  the  sheriff,  a  person  claiming  title 
through  a  conveyanoe  from  the  judgment  debtor 
has  entered  into  possession  and  made  valuable 
improvements,  without  ob]ectl<m  the  pnr- 
cbasev  at  the  aherifl*!  sale,  or  his  grantees,  is 
not  ndDolrat  to  conatitate  an  equitable  estoppel 
agsluat  the  latter. 

Department  1.  Appeal  from  superior 
eonrt.  Santa  Crui  county ;  F.  J.  MgCann, 
Jndge. 

Cbarlea  B.  Toaager,  for  appellant,  Jth 
Uua  Lee,  for  reapondeuta. 
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GARonTTR,  J.  This  la  an  action  to  re- 
cover DOBBesBlon  of  16.78  acres  of  land  de- 
scribed by  metes  and  bounds,  and  situate 
in  Santa  Cms  county.  Defendant  Eugene 
Flynn  disclaims  all  Interest  and  posses- 
sion. Defendant  Patrick  Flynn  denies  the 
allegations  of  tbe  complaint;  alleges  title 
In  himself;  alleges  that  tbe  cause  of  ac- 
tion isbarred  by  tbe  provislonsof  sections 
812,818.  and  82S  of  tho  Code  of  Dvll  Pro- 
cedure; "that  another  action  Is  pending 
between  the  same  parties,  asking  for  tbe 
same  relief;  that  fur  a  long  time  prior  to 
November  12,  18S4,  defendant's  grantor 
was  seised  In  fee  and  possessed  of  said 
tract  of  land,  and  upon  Bald  day  she 
transferred  her  interest  therein  to  defend- 
ant, who  thereupon  entered  Into  tbe  acta- 
al  possession  of  said  land,  and  ever  since 
that  time  has  had  and  now  has  the  actual, 
exclusive,  notorious,  and  adverse  posses- 
sion thereof,  against  all  the  world,  claim- 
ing the  same  In  his  own  right,  and  during 
said  time  has  paid  all  the  taxes  assessed 
thereon."  Defendant  also  seta  out  facts 
which  be  claims  constitute  an  equitable 
estoppel  against  plaintiff.  As  conclusions 
of  law.  the  court  found  "that  defendant 
and  his  grantor  bad  been  In  tbe  adverse 
possession  of  the  land  for  more  than  five 
years  prior  to  the  commencement  of  the 
action;  tbat  plaintiff  was  not  the  owner, 
and  was  not  entitled  tu  the  poBsesslon, 
thereof:  tbat  the  action  Is  barred  by  rea- 
srm  of  the  pendency  of  the  former  action ; 
that  plnintlD  Is  estopped,"  etc.  This  Is 
an  appeal  by  plaintiff  from  the  Judgment 
and  order  denying  hlx  motion  for  a  new 
trial.  Plaintiff  and  defendant  claimed  ti- 
tle from  a  common  source.  Plaintiff's  ti- 
tle rests  upon  a  sheriff's  deed  based  upon 
a  Judgment  and  execution  against  Mary 
J.  Boacbe,  who  waa  originally  seised  of 
the  pn>perty  in  fee. 

1.  It  is  conceded  that  the  proceedings 
of  thesfaeriff  In  selling  the  tract  of  land  un- 
der execution  were  valid;  that  Edward 
Briody  wan  the  purchaser  at  sucb  sale, 
and  the  certificate  of  sale  was  Issued  to 
him  December  13, 1S73.  Briody  conveyed 
to  Margaret  Curn,  who  was  a  grantor  of 
plaintiff.  Defendant  claims  title  by  vlr- 
toe  of  a  quit-claim  deed  from  Mary  J. 
Boache.  dated  November  18,  1884.  The 
court  found  tbat  Robert  Orton,  as  eX'Sber- 
IR  of  E^anta  Cruz  county,  upon  May  28, 
1888,  made  a  deed  to  Edward  Leonard, 
based  upon  tbe  aforesaid  execution  and 
saleof  this  tract  (jf  land.  Leonard  at  that 
time  was  tbe  equitable  owner  of  the  land, 
nnder  mesne  (ronveyancea  from  Briody. 
Tbe  court  further  found  tbat  tbe  deed 
from  Briody  to  Cum  was  made  June  11. 
1874,  and  prior  to  tbe  expiration  of  the 
time  for  redemption.  The  fact  that  the 
deed  was  made  prior  to  the  expiration  of 
the  time  for  redemption  Is  Immatprlal,  for 
It  operated  to  transfer  Brlody's  interest 
in  the  property,  and  was  equivalent  to 
an  assignment  of  the  certificate  of  sale. 
In  Page  v.  Hogen.Sl  Cal. 801,  Justice  tiA,w- 
VER,  after  an  exhaustive  examination  of 
the  law  pertaining  generally  to  this  mat- 
ter, held  that  tbeeetate  of  a  purchaser  of 
realty,  at  a  Judicial  sale,  may  be  seliod 
and  Bold  under  execution,  and  that,  too^ 
prior  to  the  expiration  of  the  time  for  le- 
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deniptlon.  He  says:  "If  a  sale  of  a  par- 
chaser's  Interest  after  the  tlmefor  redemp- 
tion expires  operates  as  an  assiKnmcat  of 
the  sherllt's  certificate  of  sale,  a  nale  be- 
fore the  time  expires  mast  hare  the  same 
operation."  To  the  same  effect  Is  Green 
V.Clark,  la.  591;  Ward  v.  DouKherty.  75 
Oal.  244, 17  Pac.  Rep.  193.  Upon  May  28, 
1888,  Edward  Leonard,  claiming  the  prop- 
erty tbrouKh  mesne  conveyances  from 
Briody,  the  time  for  reilemption  having 
long  since  expired,  and  being  the  assignee 
of  the  certificate  of  sale  by  reason  of  these 
conveyances,  certainly  had  a  perfect  equi- 
table titlo  to  the  realty  as  agniuRt  Mary 
J.  Koacbe.  the  Judgment  debtor,  and  all 
parties  hariuK  notice  of  these  matters, 
Jind  was  entitled  to  a  deed  f  the  property 
from  the  sheriff. 

The  deed  f  the  sheriff,  dated  May  28, 
.1888,  conveyed  to  blm  the  dry  legal  title, 
Which,  In  conjunction  with  his  equity, 
gave  him  a  perfect  title,  which  be  pastied 
by  conveyance  to  his  fp-antee,  the  plain- 
tiff here. 

2.  We  will  now  examine  the  conclaslon 
ol  the  court "  that  there  Is  another  action 
pending  between  these  parties  involving 
the  same  subject-matter."  In  a  case  such 
AS  we  have  under  investigation  here, 
where,  In  addition  to  the  defense  of  abate- 
ment by  reason  of  the  pendency  of  anoth- 
er action,  the  defendant  relies  upon  other 
defenses,  which  go  directly  to  the  merits 
of  the  cause,  It  would  seem  to  be  the  bet- 
ter practice  for  the  trial  court  to  require 
the  defendant  to  present  his  evidence  upon 
his  plea  In  abatement  at  the  opening  of 
his  defense;  for,  If  proven  to  be  meritori- 
ous, it  would  in  many  cases  save  much 
useless  labor  and  great  expense  in  litigat- 
ing other  defenses.  In  addition  to  finding 
favorably  to  thedefendant  upon  his  plea  in 
abatement,  the  court  found  that  the 
plaintiff  had  no  title,  and  was  not  enti- 
tled to  the  poBtiesslon,  that  the  plaintiff 
was  estopped,  and  that  the  defendant  had 
gaiuetl  title  b.v  adverse  possession,  and 
proceeded  to  puss  final  Judgment  upon  the 
merits  of  the  action.  The  defendant,  by 
his  answer,  asked  that  this  action  abate 
by  reason  of  the  pendency  of  a  prior  ac- 
tion. The  court  found  that  such  action 
wan  pending,  and  Instead  of  abating  this 
action,  by  reason  of  such  fact,  for  all  prac- 
tical purposes.  It  proceeded  to  abate  the 
prior  action  by  adjudicating  upau  all 
matters  iuTolved  therein.  It  would  be  an 
absurdity  for  the  trial  court  to  bold  that 
the  action  shoakl  abate,  and  then  proceed 
at  once  to  try  It  upon  its  merits,  and  ren- 
der final  judgment.  This  proposition 
needs  no  authority  to  support  It;  but 
Larco  v.  Cleinrnts,  36  Cal.  13i,  and  Cou- 
brough  V.  Adams.  70  Cnl.  379.  It  Pac.  Rep. 
634,  are  directly  In  point.  In  the  former 
action  between  these  parties,  after  the 
plaintiff  hod  presented  his  evidence  to  the 
court  and  rcBted,  upon  motion  of  the  de- 
fendant he  was  nonsuited  and  iitimedlate- 
ly  thereafter  filed  the  complaint  in  this 
lic'tiun.  RoHpondent's  contention,  that 
that  action  is  now  pending,  cannot  be 
sustained  in  the  face  of  the  provisions  of 
section  1049  of  the  Code  of  Civil  Proced- 
ure, and  also.  If  we  may  be  allowed  to 
speak  de  bora  the  rccordi  tb  face  of  the 


fact  that  that  case  Is  now  pending  before 
na  under  final  submission,  and  ripe  for  de- 
cision. Conceding  that  In  all  other  re- 
spects these  two  actions  are  identical,  yet 
the  finding  of  thecourt  in  this  regard  muHt 
tte  set  aside,  because  appellant  acquired 
the  legal  title  to  the  land  In  litigation  aft- 
er the  commenc'?raeat  of  the  first  action. 
A  plaintiff  may  have  two  suits  afrainst 
the  same  defendant  lor  the  recovery  of 
the  poHsesBlon  of  the  same  land,  pending 
at  the  same  time.  If  the  second  Is  brought 
on  u  title  acquired  after  the  couimence- 
ment  of  the  first.  Vance  v.  Olinger,  27 
Cal.  358;  Mann  t.  Bogers.  35  Oal.  318; 
Larco  v.  Clements,  88  Cal.  132;  Murray  v. 
Green,  64  Cal.  HGS.  The  finding  of  the 
court,  therefore,  that  another  action  was 
pending  between  these  parties,  etc..  Is  not 
supported  by  tbe  evidence,  and  Is  errone- 
ous ;  but  this  finding  upon  the  question  uf 
ubutpment,  being  erroneous,  presents  the 
anomalous  proposition  that  for  that  rea- 
son, perchance,  the  Judgment  should  be 
affirmed,  for  we  are  now  compelled  to 
examine  respondent's  defenses  to  the  mer- 
its of  the  cause. 

8.  Plaintiff's  grantor,  as  we  hare  al- 
ready seen,  was  not  possessed  of  the  legal 
title  to  this  tract  of  land  until  he  received 
the  deed  from  tite  sheriff.  May  28. 1888.  He 
had  no  right  of  entry  until  that  time,  and 
it  was  only  at  that  time  that  hie  cause  of 
action  accrued.  The  statute  of  limita- 
tions does  not  begin  to  rnn  until  tliecause 
of  action  has  ac^^rued.  Collloa  t.  Driscoll. 
69  Cal.  550,  11  Pac.  Rep.  244.  If  he  had  no 
right  of  entry  until  1888,  it  would  be  a 
harsh  rnle  to  hold  that  a  title  by  adverse 
possession  was  undergoing  the  process  of 
creation  against  bim  prior  to  that  time; 
yet  there  are  some  reasons  and  also  au- 
thority from  other  states  supporting  such 
rule  of  law.  Pratt  v.  Pratt,  96  D.  S.  704. 
We  will  not  enter  Into  a  detailed  discus- 
sion of  this  question,  owing  to  the  fact 
that  it  is  essentially  a  rule  of  property, 
and  therefore  It  is  of  vastimportance  that 
the  law  as  heretofore  laid  down  by  this 
court  should  be  deemed  unquestioned  and 
conclusive.  "The  statute  of  limitations 
does  not  commence  running  against  a 
purchaser  of  land  at  a  sheriff's  sale  until 
the  sheriff's  deed  has  been  delivered  to  the 
purchaser."  Jefferson  v.  Wend t,  51  Cal. 
573.  For  tbe  foregoing  reasons  we  deem  it 
unnecessary  to  enter  Into  a  detailed  ex- 
amination of  the  evidence  upon  which  the 
defendant  relics  to  create  bis  title  by  rea- 
son of  an  adverse  possession  for  the  peri- 
od of  five  years. 

4.  The  facts  that  defendant  relied  upon 
to  constitute  an  estoppel,  as  shown  by 
h\n  answer,  are:  "That  shortly  after  his 
entry  upon  this  tract  of  land  he  placed 
valuable  improvements  thereon.  That  at 
that  time  plaintiff  and  his  grantors  well 
knew  that  he  was  making  such  improve- 
ments, and  claimed  tbe  land  as  his  own. 
and  they  did  not  object  to  the  making  of 
such  improvements;  jior  did  they,  or 
any  one  of  them,  make  known  to  him 
that  they  claimed  any  Interest  in  said 
land."  The  court  found  In  conformity 
with  the  foregoing  allegations,  and.  in 
addition,  found  that,  at  the  time.  plalntlR 
end  hia  grantors  knew  their  title*  and 
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that  It  was  the  flame  at  the  eommence- 
ment  of  tbe  action.  Neither  the  facts  al- 
leged Dor  the  facta  toand  are  aulficleat  to 
constitute  an  equitable  eBtoppel.  BoggB 
V.  Merced  Mln.  Co.,  14  Gal.  279.  Let  tbe 
judgment  and  order  be  reversed,  and  the 
cause  remanded  lor  a  new  trial. 

We  concsr;  Habbibor,  J.;  Patbb- 
aoH.  J. 

n>  cti.  Ett)   

LxoifARO  T.  Fltkm.  (No.  lS*ttO.) 
i9»pnm»  Ooutt  cf  OaUfwnkt.  Jme  98,  ISQL) 
B:ROTianra--BTU>urcB  or  Tnu— Fusuhoh. 
Vriat  poasoMion  of  plaintlfE,  or  parties 
through  whom  he  claims  for  many  years,  is  suf- 
BolMit  evidenoe  ot  title  to  support  ^eotment 

Departmnt  1.  Appeal  from  superior 
court,  Santa  Gnu  eunnlv;  F.  J.  iStiCAsn, 
Judge. 

Charles  B.  Toanger^  for  appelant.  Jal- 
tam  Lee,  lor  respondent. 

Qarouttk,  J.  This  la  an  action  to  re- 
cover the  poBBesslon  ot  a  tract  of  land  In 
Santa  Crux  countT.  Plaintiff  appeals  to 
this  court  from  a  Judgment  of  nonsuit  ren- 
dered agalDBt  him.  His  complaint  vtaa  In 
the  ordinary  form,  and  the  evidence  upon 
which  the  trial  conrt  acted  in  granting  the 
motion  for  nonsnlt  was  as  follows:  Tbe 
tract  of  land  which  forms  the  subject  of 
this  liti^Eatlon  was  a  part  ot  tbe  Bancho 
Sao  Andreas.  Upon  Augnst  18,  1S73,  by 
partitlon  proceedings,  the  tract  in  dispute 
was  Bet  apart  to  Mary  J.  Buacbe  in  tee. 
Upon  December  13, 1K73,  It  was  sold  by  tbe 
sheriff  of  Santa  Criu  county  under  and  by 
virtue  of  an  execution  against  h»  to  Ed- 
ward Brlody,  who  received  a  certificate  of 
sale  thereof,  containing  the  usual  recit- 
als. Upon  June  12, 1874,  Ed  ward  Brlody 
conveyed  it  by  grant,  ba^aln,  and  Bale 
deed  to  Margaret  Curn.  Upon  January 
22. 1880,  It  was  conveyed  In  tbe  same  man- 
ner by  John  Cum  and  Margaret  Cum  to 
Edward  Leonard.  Upon  December  19, 
lS87,lt  was  conveyed  by  Edward  Leonard 
and  Mary  E.  Leonard  to  James  Joseph  C. 
Leonard.  Upon  January  13, 1888,  It  was 
conveyed  by  tbe  above-named  grantee  to 
the  plaintiff  la  this  action.  From  June  12, 
1874,  until  Bome  time  In  1886,  plaintiff  and 
his  grantors  were  In  the  possesidun  ol 
the  tract  of  land  In  dispute,  claiming  title 
to  the  same.  Defendant's  answer  denied 
the  ownership  ol  plaintiff,  and  set  np  title 
and  possession  m  himself.  Defendant's 
motion  for  a  nonsuit  was  made  and 
granted  upon  the  grounds  that  piaintltl 
bad  not  shown  any  legal  title  in  himself, 
either  paper  title  or  by  adverseposspsslon. 
or  any  other  title.  At  the  time  Edward 
Brlody  conveyed  the  property,  he  had  no 
title  other  than  a  certificate  of  sale  Issued 
by  tbe  sheriff  under  an  execution  Bale  of 
the  property.  Under  eucb  circumstances 
tbe  legal  title  remained  in  the  Judgment 
debtor,  and  Brlody  bad  an  equitable  es- 
tate In  the  lands,  conditional,  but  which 
would  become  a  periect  equity  upon  the 
expiration  of  the  time  allowed  by  law  for 
redemption.  Page  v.  Bogers,  81  Cal.  301. 
Owing  to  the  views  we  hold  upon  another 
branch  of  the  case.lt  will  not  be  necessary 
to  pass  upon  the  ruUu£  of  the  court  relus- 


teg  to  admit  In  eTtdence  tbe  deed  from  the 
sheriff  haeed  upon  the  certificate  ot  sale. 

The  poBseaslon  required  by  a  plaintiff. 
In  order  to  recuver  in  ejectment,  where 
his  documentary  evidence  Is  laclclDg,  does 
not  go  to  tbe  extent  demanded  In  order  to 
ripen  an  adverse  possession  Into  legal  ti- 
tle. "It  Is  incumbent  on  the  plaintiff  In 
^ectment  to  prove  tbe  proper  conveyances 
from  a  party  having  the  title.  If  the  con- 
veyance Ib  from  a  party  In  peaceable  pos- 
session, claiming  title  at  tbe  time  it  was 
executed,  that  is  sufilclent;  for  possesBlon 
isprfma  /keie  STldenee  ot  title."  Tyler, 
£J.  p.  641.  In  Morton  Folger,  16  Cal. 
283,  Chief  Justice  Fieui  used  the  following 
language  In  the  opinion  of  the  court: 
**But,  aside  from  all  considerations  of  the 
grant,  the  evidence  was  priwn  facia  snffl- 
cient  to  go  to  the  Jury  on  the  ground  of 
the  prior  possession  shown  in  Sutter. 
•  •  *  As  prior  possession  In  a  plain- 
tiff  or  his  grantors  Is  of  Itself  sufficient  to 
warrant  a  recovery,  it  would  be  strange 
it  an  unsuccessful  attempt  to  add  to  it  the 
additional  weight  of  documentary  evi- 
dence should  operate  to  destroy  its  origi- 
nal and  legitimate  effect. "  The  same  emi- 
nent jurist  says  in  Nagle  v.  Macy,  9  Cal. 
427.  "ItlB  the  settled  doctrine  of  the  law, 
repeatedly  affirmed  by  this  court,  that 
the  prior  possession  ol  the  plaintiff,  or 
parties  tbruugh  whom  he  claims,  is  suffi- 
cient evidence  of  title  to  support  the  ac- 
tion ot  ejectment."  Foot  v.  Murpby,  73 
Cal.  104, 13  Pac.  Bep.  163.  When  plaintiff 
proved  that  be  and  his  grantors  had  been 
In  the  possession  ot  this  tract  of  land  for 
many  years,  and  up  to  within  asfaort  time 
prior  to  the  commencement  of  this  action, 
claiming  title  thereto,  under  conveyances 
from  their  respective  grantors,  he  estab- 
lished a  prfma  Atc/e  case  which  entitled 
him  to  tbe  possession,  and  the  motion  for 
a  nonsuit  should  have  been  denied.  I^et 
the  Judgment  be  reversed,  and  tbe  cause 
remanded  f<»r  a  new  trial. 

Weconcur:  Hakribon.J.;  Patbrbon.J. 

  (99  Cal.  !53) 

Fat  t.  Pacific  Imp.  Co.  (No.  13,350.)* 
iSwprvTM  Cowrt  <if  CiUifornia.  June23,189L) 
Ihhkbspbb'i  Liabilitt — Lobs  bt  Firb — Qubsts — 
boardbrs. 

L  Under  Civil  Code  Cal.  f  1850,  making  an 
Innkeeper  liable  for  the  loss  of  personal  fvop- 
erty  placed  by  his  gruests  under  his  care,  "unless 
occasioned  by  an  Irresistible  superhuman  cause. " 
a  loss  occurrine  by  a  fire  which  originated  In  the 
battery  room  oi  an  hotel  cannot  be  considered 
occasioned  by  an  "irresistible  superhuman  cause. " 

a.  One  who  keeps  a  house  for  the  entertain* 
meat  of  all  who  choose  to  visit  it,  and  extends  a 
seneral  invitation  to  the  publio  tobeoome  fruests, 
M  ao  Innkeeper,  and  liable  as  such,  thongb  the 
house  Is  situated  on  inclosed  grounds. 

8.  A  guest  at  a  public  inn  may  retain  per- 
sonal custody  of  necessary  wearing  apparel;  and 
jewelry  worn  dally  by  her  need  not  be  deposited 
with  ue  innkeeper,  when  not  in  use,  to  make 
him  liable  for  its  loss  by  fire. 

4.  Where  one  went  to  a  pubUo  Inn,  and  was 
assigned  a  room,  tbe  fact  that  ahe  Inquired  as 
to  the  price  of  room  and  board  la  not  sufficient 
to  show  that  she  was  tecdved  m  a  boarder,  and 
not  as  a  guest. 

Department  2.  Appeal  from  superior 
court.  Monterey  county;  Joum  K.  Albx< 
ANUEU,  Judge. 

lUeueAring  Knuited* 
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OeilA  JtforeAoifm,  for  appellant.  D.ii. 
VeitOMt  tor  reapondent. 

Pb  Haven,  J.  Tlie  plaintiff  recovered 
Jorlgment  agaioRt  the  defendant  for  dam- 
asres  occaalontid  by  the  loss  of  her  Jewelry, 
rearing  apparel,  and  other  articles  of  per- 
Bonal  property  consuraed  by  fire  at  the 
baming  of  the  Hotel  Del  Moote.Aprll  1. 1HS7. 
of  which  the  defendant  was  at  that  time 
the  proprietor.  The  conrt  below  found 
that  the  Hotel  Dei  Monte  wbb  at  the  date 
named  a  pabllc  Inn,  and  that  plaintiff  waa 
a  scueat  therein.  On  tbto  appeal  the  de- 
fendant clalniB  that  the  evidence  does  not 
suBtntn  these  flndlnRB;  and  also  that  the 
burning  of  the  hotel  was  an  irreelstlble 
saperhuman  cause  for  which  It  Is  not  lia- 
ble, and  that  It  is  not,  In  any  event,  liable 
lor  plaintiff's  diamonds  and  other  Jew- 
elry, beuauBe  not  deposited  In  defendant's 
aalo. 

1.  An  inn  Is  a  bouM  which  la  held  oat  to 
the  public  aa  a  place  where  all  transient 
IKrHons  who  come  will  be  received  and  en- 
tertained aa  guests  for  compcnsntlon, — an 
hotel.   In  Wintermute  v.  Clarke,  5  Sandf. 

on  "Inn "Is  denned  aa  a  public  boose 
of  entertainment  for  all  who  ebooae  to 
visit  It.  and  this  definition  waa  quoted 
with  approval  by  this  court  In  PInkerton 
V.  Woudward.  38  Oal.  696.  The  fact  that 
the  house  is  open  forthe  public,  that  those 
who  patronize  It  come  to  It  upon  the  Invl- 
tatlon  which  Is  extended  to  the  general 
public,  and  without  any  previous  agre<»- 
ment  for  accomniodatlon,  or  agreement 
us  to  the  duration  of  thelrstay,  marks  the 
Important  distinction  between  an  hotel 
or  inn  and  a  boardlng-huuse.  This  differ- 
ence Is  thus  stated  In  Sehouler  on  Bail- 
ments; "An  inn  la  a  house  where  the 
k«et)er  hoida  himself  out  as  ready  to  re- 
<-eivt^  all  who  may  choose  to  resort  thither 
and  puy  an  adequate  price  for  the  enter- 
taiiirnent,  while  the  keeper  of  a  boardlng- 
luHiHe  roserves  the  choice  of  comers  and 
tho  terms  of  accommodation,  contracting 
s|K>L-ln11y  with  ench  customer,  and  most 
cuinnionty  arranging  tor  long  periods 
nnd  a  definite  abode."  Schouler,  Bnllm. 
p.  2r>:j.  We  think  thut  the  evidence  in  this 
i-Hse  Is  full  and  complete  to  the  point  that 
the  Hotel  Del  Monte  was  a  public  Inn.  It 
not  only  had  a  name  indicating  Its  rhar- 
Hcter  H8  such,  but  It  wao  also  shown  that 
it  W1I8  open  to  all  peraons  who  have  a 
right  to  demnnd  entertainment  atapnbllc 
liouRc;  that  it  solicited  public  patronage 
by  adv^^rtislnc,  and  In  the  dlHtribution  of 
itH  biiHlncHH  cHnln,  and  kept  a  public  r^- 
iBter  in  which  its  guests  entered  tbelr 
niuncs  upon  arrival,  and  before  they 
were  nssignerl  rooran;  that  the  hotel,  nt 
its  own  expenHp,  ran  a  coach  to  the  rail- 
roiid  station  for  tlie  purpose  of  conveying 
Uh  iiiitroiie)  to  and  from  the  hotel;  that  it 
liud  ilH  mann^er,  clerks,  waiters,  and  In 
its  interior  management  all  the  ordinary 
nrrnngemenTsand  appearances  of  an  hotel, 
und  the  prices  charged  were  for  board 
and  lodging.  These  facts  were  certainly 
Biitficicnt  to  JiiBtify  the  court  In  finding,  as 
it  did,  that  the  appellant  was  an  innkeep- 
er. Krohn  v.  Sweeney,  2  Ualy,  200.  Nor 
was  the  force  of  this  evidence  In  anywise 
modified  by  the  fact  that  the  hotel  was 


not  immediately  upon  a  highway,  or  that 
the  grounds  upon  which  It  stood  were  In- 
closeil,  and  the  gates  closed  at uight.  The 
location  of  the  hotel,  the  extent  of  the 
grounds  surrounding  It,  and  the  manner 
in  which  these  grounds  were  Improved, 
and  reserved  for  the  ezdoslve  nsp  and  en- 
joyment of  those  who  patronized  it,  doubt- 
less made  the  hotel  more  attractive  to 
those  who  chose  to  make  a  transient  re- 
sort of  It,  but  did  not  convert  it  Into  a 
mere  boardlng-boaee.  An  hotel  la  none 
the  less  one  because  In  some  respects  it 
may  be  conducted  differently  or  have 
more  attractions  than  other  public  hotels, 
so  long  as  it  is  held  out  to  the  public  as  a 
place  for  the  entertainment  of  all  tran- 
sient persons  who  may  have  occasion  to 
patronize  It.  "Modes  of  entertainment 
alter  with  the  fashion  of  the  age,  and  tu 

Sreeerve  a  clear  definition  ia  not  eaay.  It 
I  not  wayfaren  alone,  or  travelers  from  a 
distance*  that  at  the  present  day  giTO 
character  to  an  Inn :  the  point  being  rath- 
er  that  people  resort  to  the  bouse  habitu- 
ally, no  matter  wbencecoming  or  whither 
going,  as  for  transient  lodging  and  enter- 
tainment." Schouler,  Ballm.  p.  240. 

3.  The  evidence  shows  that  the  plaintiff 
was  a  guest,  and  not  a  boarder.  The  fact 
that  upon  her  arrival,  and  before  being 
assigned  to  her  room  she  ascertained 
what  she  would  have  to  pay  for  the  room 
and  board,  Is  not  sufficient  of  Itself  to 
show  that  she  was  not  received  as  a 
guest.  PInkerton  v  Woodward,  tISCal.  59?; 
Hancock  v.  Rand,  94  N.  T.  1;  Jalle  v. 
Cardinal.  8B  Wis.  118;  Hall  v.  Pike.  100 
Maaa.  496,  Woolen  Co.  v.  Proctor,  7  Cosh. 
417.  The  XML  Monte  being  a  public  hotel. 
In  the  absence  of  evidence  showing  that 
plaintiff  went  there  as  a  boarder,  the  pre- 
sumption would  be  that  she  went  there  us 
a  guest.  Hall  v.  Pike,  supra.  Not  only 
does  the  evidence  fall  to  overthrow  this 
presumption,  but  the  testimony  of  the 
plaintiff  shows  that  she  was  there  as  a 
mere  temporary  sojourner,  without  any 
agreement  as  to  the  time  she  should  stay, 
and  with  only  tbeiotention  on  ber  part  of 
resting  a  week  ur  two,  and  then  proceed- 
ing to  the  east.  She  obtained  nu  reiluc- 
tlou  of  price  In  consideration  of  an  agree- 
ment to  remain  a  definite  time,  or  aa  a 
hoarder;  nor  was  there  anything  said 
from  which  it  could  be  Inferred  that  there 
was  any  understanding  between  her  and 
the  defendant  that  she  was  to  be  received 
as  a  boarder,  and  not  as  a  guest. 

8.  Under  section  1859oI  theCivIl  Code,an 
Innkeeper  is  liable  for  the  loss  of  personal 
property  placed  by  bla  guests  under  his 
care,  "unless  occasioned  by  an  irreeiatlble 
superhuman  cause,  by  a  pnbllc  enemy,  by 
the  negligence  of  the  owner,  ur  by  the  act 
of  some  one  he  brought  Into  the  Inn."  In 
this  case  the  loss  waa  occanloned  by  the 
burning  of  the  hotel,  and  the  origin  of  the 
fire  Is  notshrmnfurther  than  thatlt broke 
oat  In  one  of  the  ronma  in  which  there 
was  nothing  except  the  batteries  which 
supplied  the  belle  with  electricity.  Under 
tills  state  of  factH  the  defendant  Is  liable. 
Hulett  V.  Swift,  33  N  y.  571.   A  fire  thus 

I occurring  cannot  be  considered  an  "Irre- 
sistible superhuman  cause,"  within  the 
meaning  of  section  18C8  tA  the  Civil  Code. 
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The  worda' Irresistible  anperbaman  canse" 
are  equivalent  In  meaaiog  to  the  phrase 
"the  act  of  God,"andre(ertothosenatoral 
caaseB  the  effects  of  which  cannot  be  pre- 
vented by  the  exercise  or  pradence,  dill- 
ffeoce.  and  care,  and  the  aee  of  those  ap- 
pliances which  the  uituatlon  of  the  party 
renders  It  reasonable  that  he  should  em- 

{>loy.  1  Amer.  ft  Eng.  £nc.  Law.  174.  A 
DBS  arising  from  an  accidental  fire  Is  not 
caused  by  the  act  of  Qod,  unless  the  Are 
was  started  by  lightning  or  some  supers 
human  agency.  Miller  t.  Navigation  Co., 
10  N.  T.  431;  Ballroad  Co.  v.  Bawyer,  69 
m.  285. 

4.  The  court  finds  that  the  property  lost 
was  such  as  was  needed  tor  the  present 
personal  use  ol  the  plaintiff.  We  cannot 
aay  that  the  evidence  does  not  support 
thu  finding.  It  certainly  cannot  be  said 
that  Jewelry  worn  by  a  woman  dally 
must,  when  not  actually  upon  her  person, 
be  deposited  with  the  Innkeeper  In  order 
to  make  him  responsible  for  Its  loss  In  the 
Inn.  II  worn  dally,  It  does  not  cease  to  be 
needed  for  present  peraunal  use,  when  Its 
posBcesor  lays  U  aside  upon  retiring  for 
the  night.  Nor  Is  It  necessary,  In  order  to 
render  the  Innkeeper  liable,  that  the  prop- 
erty should  have  l)een  delivered  Into  his 
exclusive  personal  possession.  "The  guest 
may  retain  personal  custody  of  his  goods 
within  the  Inn,  as  of  bis  trunk  and  Its  con- 
tents, his  wearing  apparel  and  other  arti- 
cles In  his  room,  and  any  Jewelry  or  valua* 
bles  carried  or  worn  about  his  person, 
without  discharging  the  Innkeeper  from 
responsibility. "  Jalle  v.  Cardinal.  85  Wis. 
126.  We  have  examined  the  other  points 
made  by  appellunt,  but  do  not  think  they 
caH  for  special  discussion.  The  rale  which 
mak38  an  Innkeeper  liable  for  the  value  of 
the  property  of  his  guest.  In  case  of  Its 
lORB  byhre,niayat  first  thought  bedeemed 
a  hursh  one;  hut  the  loss  must  fall  aome- 
where,  and  section  1858  of  the  Civil  Code 
provides  npon  whom  It  should  properly 
tall,  and  the  Innkeeper's  liability.  In  this 
respect.  Is  one  of  the  burdens  pertaining 
to  the  business  In  which  he  Is  engaged, 
and  In  view  oT  which  It  must  be  supposed 
that  he  regulates  his  charges.  Judgment 
and  order  aflBrmed. 

We  conenr:    Shabpstun,  J.;  MoFab- 

LAMD,  J. 

(S  Cel.  Vnnp.  tt©  — — 

Hkwitt  t.  Dkah  et  al,  (No.  14.011.) 

(Supreme  Court  of  CaHfomla.  June  iX(,  1691.) 

JvaauKxx  ov  Depjuitmbnt— RsuHutiita  nr  Bank 
—Effect. 

A  motloD  before  one  department  of  the 
sapreme  court,  to  set  aside  b  sule  of  real  jnvp- 
erty,  will  bo  dismissod,  without  prejudice  to  its 
reaewal,  where  the  Judgmeat  of  Uiat  department 
on  which  it  rests  has  been  set  aside,  and  a  hear- 
ing in  bank  ordered. 

Department  2.   Motion  before  supreme 
court. 

Victor  MoatgomesT,  for  appellants. 
Eaj  Btittotraby,  for  respondent. 

Peb  Cubiam.  This  cause  Is  pending  be> 
fore  this  department  upon  a  motion  to  aet 
aeldethesaleot  certain  real  property:  but 
aa  the  Judgment  In  this  courc  upon  whleb 
Cal.Rep.  H-aS  P.— » 


».  TABF£T.  ma 

■aid  motion  rests  has  been  set  aside,  and 
a  bearing  In  bank  ordered,  the  motion  Is 
dismissed  wlthnnt  preludlce  to  Ite  renew- 
al, if  the  elreomstanees  under  which  It  was 
made  again  occur. 

  (»  Osl.  UT) 

NicHOLSox  V.  Taupbt  et  al.  {Ho.  18.177.)1 
{awpnrne  Covrt  of  ColVomta.  Jwib  96, 1B8L) 
CcmtaAOTS— f  AXOL  Bvidbmob— Fam  Contxbsa- 

TIOS8. 

Though  the  written  contract  on  which 
plaintifF  sues  may  be  lost  <w  otherwise  inaooes- 
lible  to  him,  so  thai  parol  evidence  is  neoessajry 
to  prove  its  contents,  evidence  of  conversations 
between  the  parties  pending  the  n^oUatioos 
which  resulted  in  the  contract,  irtilch  convena- 
tlons  were  had  before  Its  exeootlon,  is  husonve- 
tent 

Commissioners*  decision.  Department  3, 
Appeal  from  superior  court,  Monterey 
county ;  F.  E.  Spbngrb,  Jodge. 

D.  M.DelmaatUir  appellanta.  Loabi  toB 
and  Kingt  Rogen  4  taadleiy,  tor  respond- 
ent. 

Tbuplc,  a  This  Is  the  defendant's  sec- 
ond appeal.  70  Cel.  606, 12  Pae.  Rep.  778. 
It  Is  from  the  Judgment  and  an  order  re- 
fusing them  a  new  trial,  upon  a  Mil  of  ex- 
ceptluuB,  wherein  are  stated  certain  rnl* 
ings,  admitting  evldenre  against  the  de- 
fendants, and  claimed  to  be  erroneous. 
The  action  is  for  the  specific  performance 
of  a  contract  alleged  to  have  been  made 
In  writing  by  Matbew  Tarpey,  the  an- 
cestor of  the  defendants.  It  Is  charged 
that  Tarpey  Induced  plaintiff  byfraudulenc 
representations  to  acceptadeed  for  a  por- 
tion of  the  premises,  under  the  belief  that 
It  conveyed  the  wbole.  This  action.  Is,  In 
effect,  to  reform  the  deed.  Dtfeiidants  ad-> 
mlt  a  parol  contract  for  the  premlseB  con- 
veyed by  Tarpey,  and  deny  that  any  other 
contnict  was  made.  The  plalnttO  claimed 
that  the  contract  was  executed  In  dupli- 
cate, each  party  retaining  one,  and  that 
his  copy  was  surrendered  to  Tarpey,  and 
destroyed  when  he  received  tbedeed.  The 
Issue  tried  was  whether  there  was  a  writ 
ten  contract,  and.  If  so,  as  to  its  contents. 
The  alleged  contract  was  In  May,  1867. 
The  deed  was  delivered  and  received  aa 
performance  In  October,  1868.  Plaintiff 
built  a  house  and  went  upon  the  land  to 
live  In  1871,  and  claims  to  have  had  posses- 
slun  of  the  whole  tract  ever  since.  The 
tract  comprised  about  400  acres,  was  evi- 
dently much  of  It  unsuitable  fur  cultiva- 
tion, und  was  not  Inclosed.  It  does  not 
appear  whether  there  was  any  Improve- 
ment or  cultivation  upon  the  part  now  in 
dfupnte.  Mathew  Tarpey  died  In  1873. 
The  line  between  the  part  ngr'»ed  to  be 
conveyed  and  tlintrctained  was ootfenced 
until  1S79,  shortly  before  the  commence- 
ment of  this  litigation. 

The  testimony  objected  to  Is  the  same 
deposition,  same  objections  to  which  were 
considered  on  the  last  appeal,  and  respond- 
ent claims  that  that  decision  has  become 
the  lu  w  of  the  case.  To  this  It  Is  so  fUctent 
to  reply  that  the  objections  are  not  the 
same.  Depositions  are  taken  subject  to 
all  legal  exceptions,  except  as  to  the  form 
of  the  lnterrf)gHtory,  and  when  read  on 
the  retrial  parties  were  at  liberty  to  Inter- 
pose new  objections.  The  witnew, baring 

iFetlUou  for  refaesring  peodbig. 
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stated  that  plalotlff  and  Tarpey  went  to 
look  at  the  land  while  negotiations  were 
in  progress,  was  asked:  "Did  you  hear 
any  conversation  between  them  after  they 
returned  that  day?  and,  il  so,  state  fully 
what  it  was. "  It  was  objected  to  as  Irrel- 
evant, Immaterial,  and  Incompetent,  and 
that  negotiations  and  converaatlons  pre- 
ceding the  execution  of  the  written  con- 
tract were  merged  in  it.  and  that  It  did 
not  purport  to  call  for  the  contents  of  the 
writing.  Plalntin'B  counsel  then  stated 
that  tbey  dealred  to  prove  by  It  the  con- 
tents of  the  bond,  which  was  lo  the  pos- 
session of  the  defendants,  and  beyond 
their  control,  and  promised  to  account 
for  Its  non-production.  The  obJecttuiiB 
were  renewed  and  orerruled,  defendants 
excepting.  The  witness  then  proceeded  to 
detail  the  conversation  between  Tarpey 
and  plaintiff,  la  response  to  numerous  di- 
rect questions,  explicitly  calling  (or  such 
testimony,  all  of  which  were  duly  objected 
to  and  exreptlons reserved.  For  example : 
That  Nlubolson  said  he  was  to  pay  f  1,500 
in  wagons,  etc.  "That  he  bought  this 
piece  of  land  from  Mr.  Tarpey,  running 
from  a  certain  corner  ol  the  San  Juan 
road,— comers  with  Juan  Aoser.—running 
down  San  Juan  road  to  a  picket  fence; 
thence  up  to  Castro  line, corner  of  Castro; 
thence  cross  to  the  three  stakes;  thence 
back  to  beginning, — being  the  land  In  dis- 
pute,—forf  1,500. "  ThatTarpeysald  there 
was  wood  enough  on  it  to  pay  for  it,  that 
thesprlag  was  Included,  and  was  worth 
more  than  all  the  ranches  around  there, 
etc.  This  evidence  was  offered  and  re 
ceived  expressly  to  prove  the  contents  of 
the  writing,  which  the  witness  stated  was 
made  at  tliat  time,  and  was  all  composed 
of  remarks  previous  to,  or  at  best  contera- 
porannouH  with,  the  execution  of  the  writ- 
ing.  It  was  clearly  incompetent. 

The  question  on  the  former  appeal  was, 
apparently,  whether,  when  the  deposition 
was  rend,tbe  loss  of  the  original  had  been 
-sufBcIently  proven.  The  court  evidently 
mlaappreliended  the  fncts  of  the  case.  It 
seems  to  have  supposed  that  Mathew 
Tarpey  was  the  deleudaut,  and  had  In  his 
poeseRslon  a  du]>IIcate  of  the  writing.  He 
had  been  dead  about  seven  years  before 
the  action  was  commenced.  There  is  no 
evidence  which  tends  to  show  that  the 
bond  was  ever  in  the  possession  of  the  de- 
fendants, who  are  the  heirs  of  Mathew 
Tarpey.  Apparently,  too,  the  court  over- 
looked section  1855,  Code  Civil  Proc, 
which  expressly  requires  reasonable  no- 
tice to  a  party,  before  his  failaro  to  pro- 
duce the  writing  will  justify  oral  testimo- 
ny of  its  contents.  In  Goldman  v.  Davis, 
Cal.  25(>,  this  court  said:  "The  Inw 
deems  all  sncb  stipulations  merged  in  the 
writing,  which.  In  the  absence  of  fraud, 
accident,  or  mistake.  Is  treated  as  the  ex- 
clusive meiHuu)  of  ascertuinlng  the  agree- 
ment to  which  the  partieK  bound  them, 
selves. "  To  tbe  same  effect  1b  section  ]6'J5, 
Civil  Code.  There  is  no  claim  of  mistake 
or  fraud  in  r^ard  to  tbe  written  agree- 
ment. It  is  assumed  that  It  con-ectly 
stated  the  contract.  The  flnal  agreement 
may  have  differed  widely  from  proposi- 
tions made  during  negotiations.  The 
parties  may  boUi  have  been  mistaben  in 


regard  to  whether  the  agreed  boundaries 
would  include  the  spring.  By-standpra 
were  quite  likely  to  have  misunderstood 
the  agreement.  The  material  question 
was  as  to  tbe  language  of  the  written 
contract.  The  flnal  agreement  and  nego- 
tiations preceding  it  throw  a  very  oncer- 
tain  light  upon  that  Issue.  Whether  lost 
or  not,  there  can  be  no  evidence,  in  tbe  ab- 
sence of  mistake  or  fraud,  of  the  intention 
of  the  parties,  other  than  the  written  in- 
strumeut  Itself.  Tbe  rights  of  the  parties 
must  be  ascertained  from  its  terms.  Sec- 
tion 1836,  Code  Civil  Proc.  The  Code  ex- 
pressly provides,  in  case  o(  lost  Instm- 
meota,  for  oral  evidence  of  its  contents. 
Sections  1855.  187U,  subd.  14.  Evidence 
of  the  character  received  In  this  case  im- 
poses upon  the  court  the  construction  of 
the  contract  by  the  witness.  In  17.  B.  v. 
BrittoQ,  2  Mason.  364.  Mr.  Justice  Stobv 
remarked:  "If  no  such  copy  exists,  the 
contents  maybe  proved  by  parol  evidence, 
by  witnesses  who  have  seen  and  read  it, 
.  and  can  speak  pointedly  and  clearly  to  its 
tenor  and  contents."  The  precise  question 
was  decided  in  Tayloe  v.  Biggs.  1  Pet. 
591.  Chief  Justice  Mabbhall  said:  "This 
not  being  an  action  (or  deceit  and  Impo- 
sition, but  on  a  written  contract,  the 
right  of  the  plaintiff  to  recover  is  meas- 
ured precisely  by  that  contract,  and  the 
secondary  evidence  must  prove  It  as  laid 
in  the  declaration.  The  conversation 
which  preceded  the  agreement  forma  no 
part  of  it;  nor  are  the  propositions  orrep- 
resentatlons  which  were  made  at  the 
time,  bat  not  introduced  Into  the  written 
contract,  to  be  taken  into  view  In  con- 
struing the  Inatrument  Itself.  Had  the 
written  paper  been  produced,  neither  par- 
ty could  have  been  permitted  to  show 
his  induceiiients  to  make  it,  or  to  substi- 
tute his  understanding  of  it,  for  the  agree- 
ment Itself.  If  he  was  drawn  into  It 
by  misrepresentation,  that  circumstance 
might  furnish  blm  with  a  different  action, 
but  cannot  affect  this.  •  •  •  "When  a 
written  cunfroet  is  to  be  proved,  not  by 
Itwelf.  but  by  parol  testimony,  no  vague, 
uncertain  recollection  concerning  its  stip- 
ulations ought  to  supply  the  place  of  the 
written  Instrument  Itself.  Tbe  substance 
of  the  agreement  ought  to  be  proved  sat- 
isfactorily; And.it  that  cannot  be  done, 
the  party  Is  In  the  condition  of  every  other 
suitor  in  court  who  makes  a  claim  which 
he  cannot  support.  When  parties  reduce 
their  contract  to  writing,  the  obligations 
and  rights  of  each  aredescrlbed  and  limit- 
ed by  tbe  instrument  Itself.  The  safety 
which  is  expected  from  them  would  be 
much  impaired  if  they  could  be  established 
upon  uncertain  and  vague  impressions 
made  by  a  conversation  antecedent  to  the 
reduction  of  the  agreement."  See,  also, 
Vincent  v.  Cole,  Moody  &  M.  2o8;  Den- 
nis V.  Barber.  6  Serg.  &  B.  426.  We  think 
the  judgment  and  order  should  be  re- 
versed, and  a  new  trial  ordered. 

Weconcur:  Bei,cbeii,C.C.  ;  Vascliep,C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  a  new  trial  or- 
dered. 
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Hblu  ▼.  Wilson.  (No.  18,214.) 
(Supreme  Court  qf  Co^fomfo.  June  26, 189L) 

EJjBCTiiKsr—IssTiiPCTroNS— Agreed  Lwe. 

1.  In  ejectment,  where  defeodant  claims  by 
Tlrtue  of  the  statate  of  limitations,  and  also  hy 
reason  ot  an  alleged  settlement  of  the  line  be- 
tween blm  and  plaintiff  by  their  respective 
grantors,  falling  which  defenses  there  is  no  ques- 
tion of  plaintiff's  right  to  the  land,  it  is  not  er- 
ror to  instruct  that  plaintiff  ia  entiUed  to  re- 
cover, unless  defendant  shows  title  in  one  of  the 
ways  pleaded,  and  that  the  fact  that  he  has  in 
good  faith  made  improTements  on  the  land  in 
ooQtroversy  cannot  affect  the  verdict. 

Z,  Aniustruotion  that  the  agreed  line  claimed 
by  defendant  most  have  been  "distinctly  agreed 
on"  Is  not  misleading,  as  impliedly  excluding 
evidence  to  prove  the  agreed  Une  from  the  acts, 
situation,  acqolesoenoe,  and  relation  of  the  par- 
ties. 

CommlsitlonerB' decision.  Department  2. 
Appeal  from  superior  court,  Menduuiuu 
county;  B.  McOartbt,  Judge. 

Yell  A  Seawell,  for  appellant.  J,  A. 
Cooper  &ad  T.  Carvtbera,  tot  respond* 
ent. 

Bei.chek,C.C.  This  Is  tbesecond  appeal 
In  this  cade.  The  dcclalon  on  the  first  ap- 
peal Is  reported  In  70  Cal.  476,  IS  Pac.  Rep. 
1104,  and  the  facts  Involved  In  the  case  are 
there  very  Intly  stated.  The  new  trial 
agufn  resulted  In  a  Judgment  (or  the  plain- 
tiff, froui  which,  and  Irum  an  urder  refua- 
Inf^  a  new  trial,  defendant  appeals.  The 
questiun  In  controversy  waa  as  tu  the 
true  location  of  the  line  dIvidinR  the  lands 
of  pluintitf  and  defendant.  The  defendant 
pleaded  the  statute  ot  limitations,  and 
then  alleged  that,  while  the  line  was  un- 
certafi)  and  In  dispute,  the  grantors  of 
plaintiff  aud  defendant  agreed  upon  and 
established  the  line  claimed  by  defendant 
as  the  true  line,  and  erected  and  main- 
tained a  fence  thereon;  that  they  and 
tbelr  successors  In  Interest  thereafter,  till 
thft  commencement  of  this  action,  ac- 
quiesced In  the  line  so  agreed  npon  and 
establisbed,  aud  respectively  held  and 
claimed  poBsessIon  up  to  the  same.  The 
defendaut  further,  "as  a  set-off  tor  all 
damages  and  rents  claimed  by  the  plain- 
tiff, or  that  may  be  recovered  by  him." 
alleged  that  he  had  placed  certain  per- 
manent Improvements  upon  the  disputed 
atrip  ol  land,  and  that  In  the  erection  ul 
the  Improvements  he  acted  In  good  futtb, 
and  believed  he  had  a  good  title  to  the 
Raid  strip.  At  the  trial  the  evidence  upon 
most  of  the  issues  raised  by  the  answer 
was  conflicting.  The  court  gave  to  the 
Jury  eight  Instructions  at  the  request  of 
the  plaintiff,  and  six  at  thp  reqnrat  of  the 
defendant.  These  Instructions  state  the 
law  applicable  to  each  party's  theory  ut 
the  case,  and  should  be  read  together; 
when  so  read,  they  seem  to  cover  the 
whole  case,  and  to  be  clear  and  explicit. 
The  only  points  made  In  support  of  the 
appeal  are  that  the  court  erred  in  givins 
the  sixth  and  seventh  Instructions  asked 
by  the  plaintiff,  and  in  modifying  one  of 
the  Instructions  aslied  by  the  defendant. 
The  sixth  Instrtictinn  was  to  the  effect 
that  the  plaintiff  was  entitled  to  recover, 
unless  the  defendant  had  acquired  title  to 
tlie  land  in  dispute  In  some  one  of  the 
ways  setup  Id  his  answer,  "and  the  fact 
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that  defendant  has  placed  Improvements 
upon  the  propei-ty  In  dispute  should  not 
make  any  difference  with  the  verdict  you 
should  give  in  the  case.  **  We  see  no  error 
in  this  Ibstrnctlon.  It  was  not  and  Is  not 
questioned  that  the  plaintiff  owned  the 
laud,  unless  the  defendant  bad  acquired 
title  to  it  as  against  him;  and,  If  he  did 
own  it,  certainly  his  action  could  not  be 
defeated  by  a  showing  that  defendant  had 
placed  improvements  upou  it.  The  sev- 
enth instruction  was,  in  substance,  that 
the  burden  was  upon  the  defendant  to 
establish  an  agreed  line  by  parol  testi- 
mony, and  that,  nnless  the  llneclalmed  by 
defendant  was  distinctly  agreed  apon  by 
the  adjacent  owners,  the  Jury  could  not 
find  In  favor  of  the  defendant,  upon  the 
theory  of  an  agreed  Une.  It  is  claimed 
that  Che  word  "distinctly,"  as  used  In  the 
Instruction,  "was  calculated  to  mislead 
the  Jury  in  this:  that  they  were  Impliedly 
told  Do  parol  evidence  was  admissible  to 
prove  an  agreed  line  from  the  facts,  sltna- 
tlon,  acquiescence,  and  relations  of  the 
parties."  We  do  not  understand  this  to 
be  the  effect  of  the  Instruction.  In  the 
eighth  Instruction  asked  by  the  plaintiff, 
and  in  the  third  asked  by  the  defendant, 
the  court  very  cleariy  told  the  Jury  when 
and  under  what  clrcnmstances  a  division 
line  would  become  established  by  the  ac- 
quiescence of  the  parties.  Here  the  conrt 
was  speaking  of  a  line  claimed  to  have 
been  established  by  an  oral  agreement, 
and  the  Jury  were  simply  told  that,  to 
make  such  an  agreement  effective.  It  must 
have  been  distinctly  made;  that  Is.  the 
minds  of  the  parties  must  have  fully  met. 
In  this  we  see  no  error  prejudicial  to  the 
defendant.  Defendant's  instruction,  which 
was  modified  and  given,  was  upon  the 
subject  of  estoppel.  Other  instructions 
upon  that  subject  were  given  at  bis  re- 
quest, which  very  fully  stated  the  law  ap- 
plicable to  the  case.  The  Instruction  com- 
plained of  did  not  state  all  the  elements 
or  conditions  necessary  to  constitute  an 
estoppel  in  pais,  and  it  might  properly 
have  been  refused.  As  modified,  we  do 
not  think  it  misled  the  Jury  or  prejudiced 
the  defendant.  The  Judgment  aud  order, 
in  our  opinion,  should  be  afiirmed,  and 
we  so  advise. 

Wecoucur:  Vanclief,  C;  Templk,  C. 

Peb  Cobuu.  For  the  reasons  given  in 
the  forevolng  opinion  the  Jodgment  and 
order  are  affirmed. 
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Dyer     Bradlet.  (No.  18,165.) 
{Supreme  Cawrl  qf  CaHfornia.  June  SS,  ISStt.) 

IHBOLVXHCT—  DUOHABOB — OPPOnTIOK  — FBBVBB 
BKCB8. 

1.  The  Insolvent  act  nt  California,  IS  49,  tSU, 
declare  void  "fraodulent  preferences  eoucrary  to 
provisions  of  this  act,"  preferences  "mudo  in 
contemplation  of  becoming  insolvonc, "  and  pref- 
erences "made  within  one  month  hoforo  hliug  a 

eotition  In  insolvency. "  Held,  that  allegations 
y  a  creditor  that  an  insolvent  made  certain 
preferences  more  than  a  year  before  the  filing 
of  his  petition,  knowing  himself  then  to  be  iu- 
solvent,  do  not  show  valid  grounds  of  opposition 
to  the  insolvent's  discharge,  and  hence  the  in* 
solvent  is  not  required  to  answer  or  demiu 
thereto,  under  section  SO, 
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2.  ITor  is  It  s  valid  ground  of  opposition  that 
opponent's  debt  was  created  by  a  fraud  of  the  tn- 
BOiTent,  and  while  a  fldudary  relation  eztsted  be- 
tween the  parties,  since  under  section  63  such 
debts  are  not  afEected  by  the  discharge. 

ComiDlBsInnera'  decision.  Department 
2.  Appeal  from  anpeiior  conrc,  Alameda 
county  ;  Noblk  Hamilton,  Judge. 

C&mpbell  (£  Wright,  for  appclltiat.  Pttla- 
bury  &  Bl&nding,  lor  reepundeot. 

Bblcheii,  C.  C.  This  Is  an  appeal  from 
an  order  grantlnfc  the  respondent,  Josepb 
P.  Dyer,  a  dlscharxe  from  his  debts,  under 
the  insolvent  net  of  ISSO.  It  appears  from 
the  record  that  Dyer  filed  his  petition  In 
Insolvency  on  the  8d  day  ol  AususC,  I8S8, 
and  was  adjudged  to  be  an  insolvent 
debtor.  Subseqaently  the  appellant,  Rich- 
ard Bradley,  proved  his  debt  against  the 
Insolvent,  amuuntlng  to  95,928.60.  At  the 
proper  tiroe  thereafter  the  respondent  ap- 
plied tt)  the  court  by  petition  for  a  dis- 
charge [i-om  his  debts.  The  appellant  ob- 
jected to  his  discharge,  and  filed  Hpeclficu- 
tions  in  writing  of  the  grounds  of  his 
oiiposltion.  These  Bpsclflcations  were.  In 
substance,  as  follows:  (I)  That  on  De- 
cember 0.  1S.S6,  the  respondent  paid  to  the 
Nevada  Bank  of  San  JTranclsco,  one  of  his 
creditors,  a  large  sum  of  money,  not  lesB 
than  970,000,  with  the  Intent  to  prefer  the 
bank  as  a  creditor,  and  to  pay  It  In  full, 
and  did  In  piiying  the  said  money  to  said 
bank  prefer  the  same  as  a  crfdltor,  and 
pay  it  in  full,  and  did  thereby  defraud  hia 
other  creditoi'a.  (2)  That  on  the  2d  day 
of  December,  1KS6,  the  respondent,  know- 
ing that  he  was  Insolvent  and  anahle  to 
pay  his  Just  debts,  paid  to  M.  C.  Blake,  a 
creditor,  a  large  sum  of  money,  not  leus 
than  935.UU0,  the  i^anie  being  greatly  lu 
excess  of  any  amount  due  the  said  Blake 
from  the  respondent,  and  that  such  pay- 
ment was  made  with  the  Intent  to  prefer 
him  aa  a  creditor,  and  to  pay  him  In  full, 
and  the  respondent  In  paying  this  money 
to  Blake  did  prefer  bim  as  u  creditor,  and 
pay  him  in  excess  of  the  full  amount  due 
him,  and  did  thereby  defraud  his  other 
creditors  by  reason  ol  such  preference.  (3) 
That  the  relatlfmeblp  existing  between 
the  appellant  and  respondent  was  a  fidu- 
ciary one,  and  the  Indebtedness  of  respond- 
ent to  appellant  was  created  by  reason 
of  siwh  fiduciary  relationship,  and  In  this 
way:  During  the  year  1R66  therespondent 
was  a  stock-broker,  engaged  In  buying, 
selling,  and  holding  stocks  for  his  patrons. 
The  appellant,  reposing  special  confidence 
and  trust  in  the  honesty  and  solvency  ot 
respondent,  deposited  with  him  divers 
mining  stocks  of  the  valae  of  $5,92S.50,  to 
be  kept  and  taken  care  of  for  appellant, 
and  to  beanbiect  only  to  blti  order.  These 
Mtocks  the  respondent  afterwards  sold  and 
converted  to  his  own  use,  without  the 
knowledge,  consent,  or  order  of  appellant. 
(4)  That  on  the  3d  day  of  December,  18H6, 
the  respondent,  well  knowing  his  Insolv- 
ency, but  contriving  and  wishing  to  de- 
fraud appellant, In  answerto  Inquiries, aB> 
sured  appellant  that  he  was  perfectly  solv- 
ent, and  that  the  property  intrusted  to 
him  by  appellant,  as  aforesaid,  was  per- 
fectly safe  and  secure,  and  that  by  leaving 
the  same  with  him  the  appellant  could 


and  woald  run  no  risk  of  losing  the  same; 
that  appellant,  relying  on  saidnssarances. 
took  no  steps  to  secure  and  recover  bis 
property  as  he  otherwise  could  and  would 
have  done;  and  that  the  Indebtedoess  of 
respondent  to  appellant  was  created  by 
the  losa  of  said  property,  and  that  by  rea- 
son ot  said  deceit  appellant  was  defraud- 
ed.  (5)  That  the  debt  owing  by  respond- 
ent to  appedant  Is  a  fraudulent  debt,  and 
was  fraudulently  created ;  that  is  to  say, 
prior  to  December  3.  1886,  respondent  was 
a  stock-broker,  and  was  Intrusted  by  ap- 
pellant with  certain  miolng  Btocka,  of  the 
ralne  of  95,928.60,  which  he  wrongfully 
and  fraudulently  converted  to  his  own 
use,  and  by  reason  of  such  conversion  be- 
came Indebted  to  appellant  for  the  value 
thereof.  Afterwards,  pursuant  to  an  or- 
der to  show  cause  why  the  discharge 
should  not  be  granted,  the  parties  np* 
pea  red  In  court,  and  the  attorneys  for  re- 
spondent then  orally  moved  the  court  to 
strike  out  the  opposition  of  appellant, 
and  for  an  order  dlschai^lng  respondent 
from  his  debts,  notwithstandlns  the  op- 
poHltioa.on  the  ground  that  It  did  not  ap- 
pear that  the  appellant  was  entitled  to 
make  the  opposition;  and  thattheallegefl 
opposition  did  not  state  facts  Bnlllcient» 
and  was  not  In  form  or  substance  suffi- 
cient, to  constitute  any  valid  ground  of 
opposition  to  the  dlschai^  The  attor- 
neys for  apptfllant  objected  that  the  re- 
spondent had  not  filed  any  demurrer  or 
answer  to  the  opposition,  and  asked  the 
court  to  require  the  respondent  to  file  his 
demurrer  or  answer  before  any  further 
proceedings  sbonld  betaken.  The  court 
refused  to  make  the  order  requested.  The 
application  for  a  discharge  was  then 
taken  under  advisement  by  the  court,  and 
was  suhsequently  granted,  and  a  certifi- 
cate of  discharge  given  to  respondentia 
the  form  presciibed  by  statute.  Hence 
thla  appeal. 

The  appellant  contends  that  the  court 
eri-ed  In  refusing  to  require  l^e  respondent 
to  demur  or  answer  to  the  specifications 
of  the  grounds  of  his  opposition,  and  In 
granting  the  discharge  without  any  trial 
of  the  issues  tendered  thereby.  On  the 
other  bund,  the  respondent  contends  that 
the  specifications  tendered  no  material  is- 
sues, and  that  no  demurrer  or  answer  was 
therefore  required.  The  Insolvent  act 
fsection  60}  provides:  "Any  creditor  op- 
poijlng  the  discharge  of  a  debtor  shall  file 
epeciflcatlons,  in  writing,  ot  the  grounds 
of  b  is  opposition,  and  after  the  debtor  has 
filed  and  served  bis  answer  thereto,  which 
pleadings  shall  be  verified,  the  court  shsll 
try  the  issue  or  Issuesralsed,  with  orwith- 
out  a  Jury,  according  to  the  practice  pro- 
vided by  law  in  civil  actions.**  Under  this 
section,  we  think  the  opposing  creditor 
must  state  in  his  speciflcatlons  facts 
which.  It  denied,  will  raise  material  issues, 
and.  If  admitted  or  established,  will  con- 
stitute valid  grounds  of  opposition  to  the 
discharge.  If  he  does  not  do  this,  but 
states  only  Irrelevant  and  immaterial 
matters,  the  specIHcatjous  may,  on  mo- 
tion, be  stricken  out  ordisregarded  as  sur- 
plusage. This  is  a  long-settled  rule  as  to 
immaterial  matters  stated  in  pleadings  In 
dvU  actlona,  and  we  think  It  equally  ap- 
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pllcable  to  proceedings  tinder  the  Insolv- 
ent  act. 

The  only  question,  then,  Is.  did  the  facts 
stated  by  appellant  In  his  spedflcstlons, 
If  trne,  constitute  a  valid  ground  ol  oppo- 
sition to  the  discharge?  It  will  be  ob- 
served that  the  charges  against  respond- 
ent may  be  divided  Into  three  classes:  (1) 
That,  a  year  and  elglit  months  before  he 
filed  bis  petition  in  Insolvency,  he,  know- 
ing that  be  was  then  Insolvent,  paid  two 
ol  his  creditors  In  Inll.  with  Intent  to  pre- 
fer them  to  other  creditors;  (2)  that  the 
debt  to  appellant  was  created  while  re- 
spondent was  acting  In  a  fiduciary  char- 
acter; (3)  that  the  debt  to  appellant  was 
created  by  fraud  on  the  part  of  respond- 
ent. 

The  provisions  of  the  Insolventact  bear- 
ing on  the  question  are  as  follows:  Sec- 
tion 49  provides  that  nu  discharge  shall  be 
granted,  or.  If  granted,  shall  be  valid,  **If, 
within  one  month  before  the  coinii>ence- 
ment  of  such  proceedings,  he  [the  debtor] 
has  procured  his  lands,  goods,  money,  or 
chattels  to  be  attached  or  selied  on  execu- 
tion ;  ■  •  •  or  If  he  has  given  any 
frnudnlent  preference  contrary  to  the  pro- 
vlaiooa  of  this  act,  or  made  any  frandn- 
ent  payment,  gift,  transfer,  conTeyance* 
or  assignment  of  any  part  of  his  property : 

•  •  *  or  tt  he  has,  in  contemplation  of 
becoming  Insolvent,  made  any  pledge, 
payment,  transfer,  assignment,  or  convey- 
ance of  any  part  of  his  property,  directly 
or  indirectly,  absolutely  or  conditionally, 
for  the  purpose  of  preferring  any  creditor 
or  person  haTlng  a  claim  against  him.  or 
who  Is  ormay  be  nnder  liability  for  hlra, 
or  for  the  purpose  of  preventing  the  prop- 
erty from  coinlnglnto  the  hands  of  the  as- 
signee, or  of  being  distributed  under  this 
act  in  satisfaction  of  bis  debts.  iSectlon 
tw  provides  that,  **  if  any  person  being  in- 
solvent, or  in  contemplation  of  Insolvency, 
within  one  month  before  the  filing  of  a  pe- 
tition by  or  against  him,  with  a  view  to 
give  a  preference  to  any  creditor  or  per- 
son having  a  claim  against  him,  or  who 
is  nnder  any  liability  for  him.  •  •  • 
makes  any  payment,  assignment,  trans- 
fer, or  conveyance  of  any  part  of  his  prop- 
erty, •  •  •  the  person  receiving  such 
payment  •  •  •  having  reasonable 
canae  to  believe  that  such  person  Is  Insolv- 
ent,   and  that   such  •  •  *  payment 

•  "  •  Is  made  »  •  •  with  a  view  to 
prevent  his  property  from  coming  to  his 
assignee  In  insolvency,  or  to  prevent  tho 
same  from  being  distributed  ratably 
among  his  creditors.  *  •  *  sach  trans- 
fer, payment,  conveyance,  pledge  or  ns- 
slgnnient  Is  void,  and  the  assignee  may 
recover  the  property,  or  the  value  thereof, 
as  assets  of  such  InHolvent  debtor.'*  AnrI 
section  52  declares  that** no  debt  created 
by  f rand  or  embexilement  of  th  ;  debtor, 

•  *  •  or  while  acting  In  a  fldnirlary 
character,  shall  he  discharged  nnder  this 
act,  bat  the  debt  may  be  proved,  and  the 
dividend  thereon  shall  be  a  payment  on 
account  of  said  debt." 

I.  Unless  made  so  by  the  above-quoted 
provisions  of  the  statute,  the  preferences 
complained  of  were  neither  fraudulent  nor 
unlawful.  Dana  v.  Stanford.  10  Cal.  269; 
Randall  v.  BufBngton,  Id.  481;  Wlieaton 
v.26F.no.l7— 70 
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r.  Neville,  19  Cal.  46;  Dean  v.  Grimes,  72 
Cal.  447. 14  Pac.  Hep.  178.  It  Is  true,  It  Is 
charged  that  the  payment  to  Blake  was 
in  excess  of  the  umountdue  him ;  but  that 
we  regard  as  of  no  couHequence.  for,  so 
far  as  appears,  the  excess  may  have  been 
paid  by  mistake,  and  may  have  been  re- 
tariied  or  properly  accounted  for  before 
the  proceedings  In  Insolvency  were  com- 
menced. It  is  also  charged  that  by  mak- 
ing the  payments  respondent  "did thereby 
defraud  his  other  creditors,"  but  that  was 
a  mereconclosion  of  law.  No  facta  were 
stated  from  which  It  can  be  said  that  the 
payments  constituted  a  fraud  anon  the 
other  creditors,  or  that  the  respondent  in- 
tended thereby  to  defraud  his  other  cred- 
-tors.  It  will  be  noticed  that  section  49 
speaks  of  only  two  kinds  ol  preferences 
which  will  prevent  or  make  Invalid  a  dis- 
charge, one  a  **fraudulent  preference,  con- 
trary to  the  provisions  of  this  act."  and 
the  other  a  preference  made  "In  contem- 
plation of  becoming  insolvent;"  and  sec- 
tion 55  only  declares  vota  a  preference 
made  "  within  one  month  before  the  filinic 
of  a  petition  "in  Insolvency.  These  sec- 
tions are  parts  of  the  same  act,  and  most 
be  read  together.  When  so  read,  the  ques- 
tion is,  within  what  time  must  the  Inhib- 
ited preferences  be  made.  In  order  to  lm> 

Fose  the  penalty  declared  by  section  49? 
t  seems  to  us  the  answer  is  found  in  sec- 
tions 49  and  56.  and  that  the  time  there 
named  Is  controlling.  Certainly  It  could 
not  have  been  Intended  that  the  time 
might  extend  back  Indefinitely,  possibly 
for  years.  In  Bump's  Law  and  Practice 
of  Bankmptcy  (page 70R1  It  Is  said:  **No 
preference  can  be  fraudulent  under  the 
act,  unless  it  is  made  within  four  montlis 
[the  time  named  In  similar  provisions  of 
the  bankrupt  act]  before  the  filing  of  the 
petition  lu  bankruptcy  ;**  citing  authori- 
ties. 

3.  The  chaiT^  that  the  debt  to  appel- 
lant was  created  while  the  relations  of  the 

Eartles  were  of  a  fiduciary  character,  and 
y  the  fraud  and  wrongful  conversion  of 
the  respondent,  are  not  grounds  for  op- 
posing a  discharge.  Unde"  section  52.  a 
debt  so  created  is  not  affected  by  the  dia- 
cbarge,  and  such  a  creditor  has  therefore 
nothing  to  complain  of.  HerrDch  t.  Mc* 
Donald.  SO  Cal.  472.  22  Pac.  Rep.  299;  In  re 
McEauhrau.82CaI.224.23  Pac. Rep. 46.  We 
see  no  error  in  the  rulings  of  the  court  be- 
low, and  therefore  advise  that  the  order 
appealed  from  be  affirmed. 

We  concur:   FrrzoERALU,  C. ;  Foots.  C. 

pRR  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed 
from  Is  affirmed. 


Dtsb  t.  Uaktu.   (Na  18.166.) 
(SnprerM  Cawt  of  Calif  ornia.  June  S8, 1691.) 
Commissionors*  deoUlon.   Dcnwrtment  2.  Ap- 
peal from    superior    court,  Alanieda  county: 
KoBLB  HAMn^ToH,  Judee. 

Campbell  A  Wrighl,  tar  aj^llsnt.  FiUsbury 
A  Blanding,  for  respondent. 

Belchbk,  CO.  The  facts  of  this  cose  are  Idea- 
tlcalI.T  the  seme  u  those  inrolred  in  Oyer  v. 
BrwUer.  98  Pac.  Rep.  IIOS,  (Ilut  decided^  «xeei» 
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as  to  the  amount  of  the  debt  due  from  the  re- 
spoDduDt  to  the  appellant  On  the  authority  of 
that  case,  the  order  here  appealed  from  should 
be  atBrmm. 

We  coDour:  Fitmuuw,  C;  Foon,  O. 

Pbe  Cdruh.  For  the  reasons  given  la  the 
foregoing  opinion  the  order  appealea  tnm  i>  ol- 
flnned. 

(89  Cal.  6SD  — — 
Haboro  et  Jif.  T.  HoDODON.  (No.  U,S17.)i 
{/Supreme  Court     OaltfOnOa.  Jons  90, 1891.) 

Dboioatiok  or  Publio  AuJtn  —  Nunutcn— 

Plbapino. 

1.  Where  the  owners  of  a  block,  by  mutual 
■greemeDt,  opened  an  alley,  and  the  same  was 
recognized  as  an  alley  for  more  than  80  years, 
moh  dedication  it  aufBcIent  to  maintain  an  ac- 
tion to  abate  a  private  nuisance  In  obstructing 
the  same. 

3.  A  house  built  in  a  public  alley  so  as  to 
partly  abut  upon  plaintiff's  lot,  and  prevent 
aooess  to  the  public  highway,  Is  a  private  nui- 
sance, and  plaintiff  may  mamtain  an  action  to 
abate  It,  although  she  hu  Bollered  no  actnal  pe- 
cuniary damage. 

8.  fVhere  a  complaint  to  abate  a  nuisance 
does  not  explicitly  state  that  plaintiff  has  sus- 
tained an  injury  different  la  kind  to  the  general 
publio,  It  la  lusnflloient  on  special  demorrer; 
out  when  anoh  Injury  appears  by  inference  it  Is 
pgropor  to  overrule  a  motion  for  judranent  on  the 
pleadings  at  the  commenoemant  of  ue  trIaL 

CommiasioDers'declsloD.  Department  2. 
Appeal  from  superior  court,  city  and 
county  ol  San  Francisco;  T.  fl.  Bb&rdbn, 
Judge. 

John  D'Arcy  and  Otto  Turn  Sudea,  for 
appellant.  Hatcblnaon  A  CampbtU,  for 
respondents. 

Temple,  0.  Appeal  from  Judgment  and 
order  denying  defendant's  motion  for  new 
trial.  TblB  action  Is  brouKbt  to  abate  a 
nuisance.  —  to  remove  an  obntructlon 
placed  by  defendant  In  what  Is  alleged  to 
bea  public  alley,  extending  from  Sixteenth 
street  northerly  to  Fifteenth,  through  the 
block  bounded  by  these  streets  and  Mis- 
sion street  and  Julian  avenue.  In  the  city 
and  county  of  San  Francisco.  The  al< 
leged  alley  Is  known  as  "Llda  Place"  or 
"('Oart."  From  the  complaint  It  appears 
that  plaintiff  Sellna  Hai^ro  owns  a  lot 
extending  from  Julian  avenue  to  Llda 
place,  and  that  defendant  has  erected  a 
house  in  the  alley,  occupying  the  whole  of 
It  tor  a  distance  of  30  feet.  From  the 
measurements  given, It  can  be  ascertained 
that  for  the  greater  part  of  this  distance 
It  abnts  upuu  the  property  ut  plaintiff 
Sellna,  who  Is  the  wife  of  the  other  plain- 
tiff, Jaraos  Hargro.  thus  shutting  her  oft 
to  that  extent  from  access  to  the  alley. 
But  there  Is  no  express  allegation  of  such 
tact.  It  Is  averred  that  the  obstruction 
greatly  damages  plaintiff,  decreases  the 
value  of  her  real  estate,  and  Jeopardizes 
her  right  In  thealley ;  *'  thatsaid  house  in- 
terferes with  plaintiff's  use  and  enjoyment 
of  said  alloy,  and  plalntlffhas  already  been 
damaged  by  said  erection  and  mainte- 
nance of  said  house  on  said  alley-way  by 
the  defendantin  the  sum  of  two  thousand 
{*2,000)  dollars  United  States  gold  coin." 
The  defendant  denies  all  the  allegations  of 
the  complaint,  except  that.  In  regard  to 
the  erection  and  maintenance  ol  the  ob- 

*PeUUon  for  rehearing  peodtng. 


structlon,  the  dentals  are  qualified  by  the 
word  "unlawfully,"  and  avers  ownership 
In  defendant  of  the  land  claimed  as  an 
alley. 

At  the  commencement  of  the  trial,  de- 
fendant moved  for  Judgment  on  the  plead- 
ings, becaase  the  complaint  states  no  spe- 
cial damage  or  injury  to  plaintiff.  The 
motion  was  dented.  The  same  point  is 
urged  here.  In  connection  with  the  further 
point  that  there  was  no  evidence  which 
tended  tu  show  peculiar  Injury  to  plaintiff. 
In  regard  to  theobjectlon  to  the  pleading. 
It  may  be  noted  that  it  was  not  made  by 
demurrer,  either  special  or  general.  It 
may  be  admitted  that  If  the  complaint 
does  state  Injury  to  plaintlR  different  In 
kind,  and  not  In  amount  merely,  to 
that  sustained  by  the  general  public. 
It  does  flo  by  inference  only,  and  not 
by  explicit,  positive  averment,  as  the 
rules  uf  pleading  require.  In  such  a  case 
the  pleading  would  tall  before  a  special 
demurrer,  and  the  pleader  would  be  per- 
mitted to  amend.  But  when  a  party 
craftily  lies  by.  In  presence  of  such  an  ob- 
jection, to  spring  It  when,  if  snstained,  it 
would  be  lethal,  the  sufficiency  of  the 
pleading  will  be  tested  by  a  very  different 
rule.  Then  the  pleading  will  be  upheld, 
tt  the  essential  fact  appears  by  plain  and 
necessary  Implication.  The  matter  wll 
be  more  fully  considered  in  connection 
with  the  objection  to  the  proof  and. if  our 
views  as  there  expressed  are  correct,  it 
will  be  manifest  that,  tried  bv  such  a  test, 
the  complaint  Is  sunlclent.  in  regard  to 
the  obetrnctton,  the  facts  are  found  as 
stated  In  the  complaint:  expressly  stat- 
ins, however,  that  the  bouse  abuts  upon 
the  rear  of  plaintiff's  lot,  and  cutu  off  2(> 
feet  and  6  Inches,  or  over  two-thirds,  of 
the  alley  trontage  of  her  lot.  The  court 
also  found  that  she  suffered  special  injury 
thereby,  but  assessed  no  damages.  It 
was  farther  found  that  plalntltTs  lot  had 
never  been  occupied  or  Improved. 

It  Is  claimed  that  this  actlcm  cannot  be 
maintained  unless  the  plaintiff  has  suffered 
actual  pecuniary  damage;  that  the  fail- 
ure of  the  court  to  find  any  amount  of 
damage  is  a  finding  that  she  has  suffered 
none,  much  less  damase  peculiar  ompe- 
clal  to  her,  different  In  kind  from  that  suf- 
fered by  other  members  of  thecommunity: 
and  It  Is  asserted  that  there  was  no  evi- 
dence tending  to  show  such  damage.  The 
doctrine  asserted  In  Bigley  v.  Nunan,  53 
Cal.  403,  that  it  is  pecuniary  damage 
which  constitutes  the  basis  ol  the  action 
Is  expressly  limited  to  actions  at  law  for 
damages.  As  to  bills  in  equity.  It  is  only 
said  that  the  Injury  complained  of  must 
be  special  In  character,  and  not  merely 
greater  In  degret)  than  that  of  the  general 
public.  If  a  substantial  right  has  bpen  In- 
vaded, especlaliy  if  the  wrong  be  In  the 
nature  of  a  continuing  trespass  of  such  c 
character  that  Its  continuance  will  create 
a  right  against  the  plaintiff's  estate,  or 
operate  to  deprive  plaintiff  of  a  substan- 
tial right  Incident  to  her  property,  the 
nuisance  will  be  abated,  although  the  dam- 
age Is  merely  nominal.  Indeed,  the  fact 
that  a  threatened  injury  is  of  such  a  nat- 
ure that  Itls  Incapable  of  pecuniary  estima- 
tion l8  a  well-known  ground  of  equitable 
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rc-llef.  Webb  v.  ManiifacturiDgCo.,3  Sam. 
189;  Woud,  Ntils.  pp.  825.  826,  and  cases 
there  cited.  That  the  plaintiff  has  suffered 
iDjnry  from  the  obstructiun  peculiar  to 
htsTBeir,  dinerinK  In  kind  trum  tfiat  Buffered 
by  others.  Is  clear.  The  cases  In  this  state 
seora  to  hold  that  to  obHtruct  a  public 
highway  bo  as  to  completely  prevent 
travel  will  not  conetltote  a  special  injury 
to  an  individual,  such  as  will  enable  Ulm 
to  maintain  a  private  action  to  abate  tbe 
nnisance,  even  where  such  highway  con- 
stitutes the  only  means  by  which  tbe  indi- 
vidual can  reach  his  property.  Aram  t. 
HGhallenberser,  41  Cal.  449;  Ranch  Co.  v. 
Brooks.  74  Ual.  463,  16  Pac.  Kep.  250.  But 
it  ha«  never  been  held  that  an  Individual 
cannot  maintain  an  action  to  abate  an 
obstruction  which,  while  obstructing  the 

gubllc  highway,  also  cuts  off  access  from 
Is  premises  to  tba  public  highway.  So 
tar  as  it  does  this  It  becomes  a  private 
anlsance.  His  complaint  is  not  that  It 
obstructs  the  street  or  road,  but  that  It 
prevents  him  from  reaching  it.  Such  was 
the  case  in  Blanc  v.  Klnmpke,  29  Cal.  156. 
The  waterfrontage  of  plaintiff  was  cut  off 
by  piles  driven  in  front  of  bis  lot, shutting 
him  out  from  the  common  highway,— the 
DBTlgable  waters.  The  same  character  of 
obstruction  existed  in  Bchulte  v.  Trans- 
portation Co..  64)  Gal.  592,  and  in  Ford  v. 
Ballroad  Co..  69  Cal.  290.  In  these  cases  it 
was  hold  that  special  Injury  resulted  to 
the  complainants  from  a  public  nuisance. 
The  result  is  the  same  as  though  It  had 
been  held  that  it  constituted  both  a  pntllc 
and  a  private  nuisance,  although  the  lat- 
ter would  seem  the  more  accurate  state* 
ment;  for  It  if)  the  obstruction  of  the  street 
which  renders  It  a  public  nuisance,  and 
that  is  not  the  Injnry  to  the  individual; 
that  Is,  thatitcnts  him  off  from  the  street. 

The  only  remaining  question  of  imp«r> 
tance  In  the  ease  Is,  does  the  evidence  jus- 
tlfy  the  decision  to  tha  effect  that  the  alley 
In  question  tea  public  alley  by  dedica- 
tion? There  Is  a  general  finding  to  this 
effect :  and  tbe  probative  facts,  or  some  of 
them, are  also  found.  It  is  notatated  that 
tbe  general  finding  is  based  upon  the 
probative  facts  found,  but  their  correct- 
ness is  not  disputed,  and  so  far  as  tliey  go 
they  constitute  a  convenient  statement  of 
tbe  evidence  conceded  to  be  correct.  It 
appears  from  these  findings  that  in  Oc- 
tober, 1853,  Joseph  H.  Moore  and  Thomas 
Varney  owned  all  of  this  block  on  the  west- 
erly side  of  thecenterlineofthealleged  pub- 
lic alley,  and  Ferdinand  Vasaault,  Luclen 
Herman,  and  P.Theodule  Brou  owned  the 
land  on  the  east  side  of  this  line.  Tassanit 
and  Herman  proposed  In  writing  to  Moore 
and  Varney  as  folio  ws :  **  We  •  •  • 
agree  to  give  ten  feet  from  off  the  depth  of 
our  lots  for  the  purpose  of  opening  an  al- 
ley twenty  feet  wide  between  our  property 
and  the  property  owned  by  yourself  and 
others  on  the  rear  of  oure,  provided  your- 
self and  others  owaiog  said  rear  property 
will  also  give  ten  feet  from  the  east  line  of 
yonrs.in  order  that  the  alleyniay  be  made 
continuous  from  Center  to  Tracy  streetn. 
*  •  •  Please  let  UH  know  it  you  accept 
tha  proposition."  The  next  day  Moore 
and  Varney  accepted  this  proposition,  also 
In  writing.  Center  and  Tracy  streets  were 


afterwards  called,  respectively,  "  Sl:c- 
teenth"  and  "Fifteenth*'(itreet8.  Bruu  did 
not  sign  either  part  of  this  contract,  but  It 
is  found  that  he  consented  to  the  dedica- 
tion. At  the  trial  it  was  atipnlated  "that 
all  tbe  deeds,  mortga};es,  and  transfers  of 
lots  in  Mission  block  S5.  between  Julian 
avenue  and  Mission  street,  from  those  of 
the  orli^inal  owners  down  to  those  under 
which  the  present  owners  hold,  recognize 
the  alley  on  the  block  [In  question]  »  *  * 
by  making  the  depth  of  the  lots  fronting^ 
on  Mission  street  182  feet,  and  those  on 
Julian  avenue  84  feet,  and  most  of  them 
recognize  tbe  alley  by  name,  and  that  a 
number  of  deeds  and  mortgages  made 
and  recorded  from  lHt>5  to  January,  1886, 
executed  by  defendant,  recognize  said  al- 
ley by  name."  Tliere  can  be  no  doubt 
that  there  was  an  offer  to  dedicate  this 
alley  on  tbe  part  of  all  tbe  proprietors, 
and  that  all  of  the  prpsent  owners  pur- 
chased with  the  understanding  that  It 
was  a  public  alley,  and  had  a  right  to  so 
couclnde  from  tbe  acts  of  tbelr  vendors 
in  selling  the  property.  As  to  such  own- 
ers it  is  perhaps  onnecessary  to  go  further. 
Stallard  v.  Cusbing,  76  Cal.  472, 18  Fac. 
Rep.  437.  But  It  Is  found  that  from  the 
year  1867  the  alley  has  been  con  tinuously, 
and  Is  now,  open  and  accessible  to  the 
public,  and  acttially  used  by  the  public, 
165  feet  northerly  from  Sixteenth  street. 
That  portion  of  tbe  street  is  the  only  part 
Involved  in  tbiscase.  It  Is  a  strongcircum- 
staDceinthisconnection,tbatif  thisstripof 
land  was  not  dedicated  it  still  bekiogs  to 
tbe  original  owners,  sot  one  of  whom 
nowowns  a  lot  in  this  block.  None  of  tbe 
present  lot-owners  claim  to  have  pur- 
chased any  part  of  this  atrip.  The  defend- 
ant claims  under  the  statute  of  limita- 
tions. It  is  plain,  therefore,  that  he  and 
his  vendees  have  regarded  it  as  a  public 
alley. 

It  is  claimed  that  defendant  baa  for 
many  years  had  actual  pcnsession  of  tbe 

portion  of  the  alley  Involved  In  this  case. 
It  it  were  a  public  alley,  no  rights  cuuld 
be  acquired  as  against  the  public  by  such 
adverse  hol<llng.  But  the  possession  was 
not  adverse.  Defendant  put  a  gate  across 
the  alley  near  Sixteenth  street,  with  tbe 
consent  of  abutting  owners,  to  prevent 
the  alley  from  being  made  a  dumplng- 
gronnd  for  rubbish ;  and  tbe  gate  was 
opened,  and  the  alioy  at  all  times  freely 
nsed.  by  ail  who  had  occasion  to  make 
use  of  it.  Ho  tar  from  tending  to  show  an 
exclusive  claim  on  the  part  of  llodgdon. 
It  tihows  a  recognition  by  him  of  the 
rights  of  others.  He  testifies  that  be  him- 
self made  it  an  alley,  and  sidewalked  it 
as  such. 

There  was  no  error  In  the  admission  of 
tbe  map  and  the  street  assessment.  If 
they  did  not  tend  to  prove  an  official  ac- 
ceptance of  the  alley,  they  were  still  ad- 
missible as  tending  to  showseneratknowl. 
edge  of  the  existence  of  the  alley.  There 
was  no  objection  to  the  testimony  of  Cen- 
ter, and  we  think  It  could  not  have  been 
harmful.  The  Judgment  and  order  sboold 
be  afHrmed. 

We  conenr:  Bklchbb,  C.  G.  ;  Fitzobk- 

I  ALD,  C 
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Per  GmtiAM.  For  tlie  reasons  glren  In 
the  fore»rolnK  opinion  the  Judgmmt  and 
order  are  afHrmed. 

iSa  CmL  B75)   

BcTLKR  T.  Htland  et  a/.  (No.  18.163.) 
iSuprems  Court  qf  Oal^ornta.  June  85, 1891.) 
fBUSTB— Dbbd  Abaoldtm — LnnTATioirs— Laohss. 

1.  In  an  actliHi  to  reoorer  prooerty  cUImed 
to  hsTB  basu  oonvBTed  In  tnut  lo  plaintiff's  annt 
tff  deed  which  was  absolute,  the  plaintiff  testi- 
fied tbat  she  sierned  a  paper,  aod  ner  auot  said. 
"I  nrlU  hold  the  wopertr  for  yon ; "  that  she  did 
not  know  what  the  paper  was,  and  did  not  dls- 
eover  it  nntll  her  aunt's  death;  and  that  she  re- 
ceived Dothlne  tot  the  oonTe^noSi.  Betd  snffi- 
elent  to  establish  the  tnut 

a.  Where  a  trustee  Tolootartljr  assomes  a 
trust,  with  an  Implied  atrreement  to  reooan^ 
upon  request,  the  statute  of  Mmltationa  dose  not 
run  sgamst  tne  beneflclary. 

S.  Although  plaintiff  did  not  commeuoe  salt 
Cor  8  years  after  her  traatee*s  death,  8  years  after 
narriage,  16  years  after  attaining  her  majority, 
and  10  years  after  executing  the  deed,  the  delay 
will  not  be  oonsidered  laches,  when  It  appears 
that  she  llvett  with  her  trustee  most  ot  the  time, 
and  that  the  defeadanta  have  ezpeoded  noUiing 
□pon  the  landa. 

Commissi  oners'  decision.  Department 
1.  Appeal  from  superior  court,  city  end 
county  of  San  Francisco;  James  O.  Ma- 
ouiRE,  Jndge. 

F,  J.  CaatelbuD,  tor  appellant.  T.  C 
OoogttUt  tor  respondents. 

TbhplSi  C  Plalntlfr  appeals  Iron  a 
Judgment  of  nonsatt,  and  from  an  order 
refusing  a  new  trial.  Plaintiff's  father, 
as  she  avers,  died  Jane  6, 1868,  leaving,  as 
belrs,  plaintiff,  aged  8  years,  and  her 
brother,  aged  about  14.  Her  mother  had 
prevIoDSly  died.  Her  father  was  the 
owner,  at  the  time  of  his  death,  of  the  lot 
In  coDtroversy.  Just  before  her  lather's 
death,  ber  aunt,  who  was  a  widow  with 
three  children,  the  present  defendants, 
came  to  live  with  her  father  on  the  lot  In 
salt,  and  plaintiff  became  at  once  a  mem- 
ber of  her  aunt's  family,  and  lived  with 
her  until  her  own  marriage,  in  187fl.  While 
she  was  a  minor,  living  with  and  in  the 
AOStody  ot  ber  annt,  her  aunt  represented 
to  her  that  ber  brother  would  get  her 
property  from  her,  and  said  t(  plaintiff 
would  convey  ft  to  her  she  would  bold  It 
In  trust  tor  plaintiff.  Upon  this  represen- 
tation and  agreement  she  conveyed  her 
right  to  her  auot.  That  by  mistake  the 
deed  was  made  absolute  In  form,  and  par- 
ported  to  be  made  for  a  consideration  of 
fSUO.  That  she  and  her  aunt  were  both 
Ignorant  of  this  fact.  Tbat  she  received 
nothing  for  the  conveyance,  and  did  not 
discover  the  mistake  until  after  the  death 
ot  her  aunt,  In  18S5.  She  never  demanded 
or  received  a  deed  from  her  aunt,  who  re- 
mained in  posseMSlon  up  to  her  death,  and 
the  defendants,  who  arc  the  only  descend- 
ants ot  her  aunt,  although  fully  aware  ot 
ber  rights,  repudiate  and  deny  them,  and 
claim  to  be  tbemselves  the  owners.  Bhe 
sues  to  recover  the  property,  for  a  con- 
veyance,  and  for  genera)  relief.  The  de- 
fendants do  not  deny  the  ownership  of 
plaintiff's  father,  or  the  tacts  which  show 
tliat  plaintiff  was  his  heir,  but  they  deny 
the  trust,  and  aver  that  the  deed  was  In 
fact  an  absolute  conveyance  fur  a  valu- 


able conslderatton.  They  also  plead  the 
statute  of  limitations,  and  charge  laches 
In  the  bringtag  of  tbe  anlt. 

At  tbe  trial  tbe  plaintiff  was  the  only 
witness  examined.  She  testified  that  her 
father  died  June  5, 1858,  leaving  herself  and 
her  brother  as  the  only  children,  her 
mother  having  died  before;  that  shortly 
before  ber  father's  death  her  aunt  came  to 
live  with  ber  father  upon  the  lot  in  suit, 
and  after  ber  tatfaer's  death  they  all  con- 
tinned  to  live  there  together.  She  said : 
**X  continued  to  live  with  my  aunt  In  the 
same  house.  My  aunt  took  care  of  me, 
sent  me  to  school,  and  I  bad  no  one  else 
to  provide  for  or  look  after  me;  but  my 
uncle  sometimes  sent  money  to  my  aunt 
for  me.  I  was  received  In  and  become  a 
member  of  her  family,  and  so  eonttnned 
un  til  the  time  of  my  marriage,  which  took 
place  April  80.  1878.  •  •  •  After  my 
father's  death,  when  I  was  about  sixteen 
years  old,  and  while  X  was  still  living 
under  my  aunt's  care,  my  brother  tried  to 
get  me  to  sign  a  paper  while  I  was  visit- 
ing him,  and  I  wonldn't  sign  It;  and 
when  X  got  home  I  told  my  annt  what  he 
wanted  me  to  do.  My  aunt  said.  *I  wlU 
fix  It  so  be  can't  get  yonr  property  from 
you.'  Tbe  next  day  a  notary  called  at 
the  house,  and  I  signed  a  paper.  My  aunt 
said,  'I  will  bold  your  property  for  yon.* 
I  did  not  know  what  the  paper  was,  and 
never  discovered  it  until  my  aunt's  death, 
and  a  short  while  before  this  salt  was 
brought,  but  I  suppose  it  was  read  over 
to  me  before  I  signed  tt.  My  aunt  gave 
me  nothing  and  I  received  nothing  for 
signing  the  paper,  and  I  was  under  age  at 
the  time."  The  witness  recognized  a  deed 
shown  her  as  the  deed  she  executed,  dated 
October  12,  1866,  purporting  to  be  in  con- 
sideration of  (600,  aohnowledged  and  re- 
corded on  tbe  same  day.  She  testified 
tbat  ber  annt  died  September  10.  1886, 
leaving,  her  surviving,  the  defendants,  her 
children:  that  she  never  asked  her  annt 
tor  a  deed,  and  never  received  one.  The 
rental  value  was  f7.60  per  month.  On 
croeS'examlnation  she  said  that  ber  aunt 
was  In  exclusive  possession  of  tbe  proper^ 
ty  at  the  time  the  deed  was  executed,  aod 
had  paid  all  taxes  and  assessments,  and 
that  plaintiff  had  continued  all  tbe  time 
to  reside  In  the  city  and  county  of  San 
Francisco,  and  knew  these  facts.  The 
plaintiff  here  rested  her  case,  and  the  de- 
fendants moved  lor  a  nonsuit,  which  was 
granted.  Xn  the  motion  lor  a  nonsuit  the 
alleged  defects  In  the  proof  were  speclOc- 
ally  pointed  out.  but  need  not  be  formally 
repeated  here.  Such  a  motion  Is  in  the 
nature  of  a  demurrer  to  evidence.  The 
truthfulness  ot  the  testimony  Is  admitted, 
but  its  sufBclency  is  challenged.  The  evi- 
dence shows  tbat  a  confldoitlal  relation 
existed  between  plaintiff  and  tbe  mother 
of  defendants,  and  that  at  ber  request 

ElalntlH  conveyed  to  hw  an  ondlvided 
alf  interest  In  the  property,  with  the 
underutandlng  tbnt  ber  annt  would  hold 
It  tor  her.  The  law,  under  such  circum- 
stances, Implies  an  agrnement  to  reconvey 
upon  request,  and  it  is  Immaterial  that 
there  was  no  proof  of  a  distinct  under- 
standing that  tbe  trust  was  to  have  been 
set  oat  In  expreas  terms  In  tbe  deed,  aud 
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was  omitted  by  mistake.  Immediately 
upon  the  death  ol  her  father,  plaintiff  be- 
cametlieowiierolone  undivided  hal!  Inter- 
est in  the  premised,  and  It  was  not  neces- 
sary fur  her  to  show  administration  and 
distribution  of  his  estate. 

This  ia  not  an  action  to  disafBrm  plafn- 
ttn*B  deed  us  the  act  of  a  minor,  and  to 
recover  property  thus  conveyed.  Plain- 
till  asljs  no  relief  which  would  not  have 
been  her  due  under  thesameclrcumstances 
had  she  neen  of  mature  aK<^.  Her  minori- 
ty ie  materia)  only  ns  tending  to  establish 
that  the  relations  between  herself  and  ber 
«nnt  were  confidential.  It  was  not  neces- 
sary,  therefore,  fur  her  to  dlsafflrro,  under 
section  35  of  the  Civil  Code.  The  testimo- 
ny oT  plaintiff  being  taken  as  trne,  there 
can  be  no  d<mbt  that  It  establieliesa  trust 
under  tlie  rule  laid  down  In  Brieon  v.  Brl- 
son,  T5  Cal.  525, 17  Pac.  Rep.  689. 

Nor  can  any  plausible  claim  be  made 
that  the  action  is  barred  by  the  statute  t>t 
llinltationa.  It  was  not  a  constructive 
trust  forced  upon  the  conscience  of  the 
trustee,  but  one  voluntarily  assumed,  and 
which,  by  the  understandlnK  of  the  par- 
ties to  It,  was  to  be  a  continuing  one. 
The  trustee — so  far  as  the  evidence  goes — 
continued  to  hold  according  to  the  nnder- 
standlng.  and  never  repudiated  the  rela- 
tion, or  did  any  act  inconsistent  with  it. 
Lovp  V.  Watklns.  40  CaL  665;  Tiff,  ft  B. 
Trusts,  19. 

There  is  more  ptausiblUty  In  the  claim 
that  there  have  been  such  laches  as  will  pre- 
vent the  plaintiff  obtaining  relief.  As  re- 
spondent has  succinctly  stated,  she  com- 
menced her  suit  "two  years  after  her 
aunt's  death ;  eight  years  after  her  mar- 
riage; sixtpen  years  Bftershe  had  attained 
her  majority ;  nineteen  years,  eleven 
months  and  twenty  days  alter  the  deed 
had  been  executed  and  recorded."  But 
it  must  bo  remembered  that,  by  the  terms 
of  the  trnst,  her  aunt  was  to  hold  the  title 
for  her.  The  conveyance  was  made  for 
that  purpose.  For  most  of  the  time  she 
was  a  member  of  her  annt's  family,  who 
stood  In  loco  parentis  to  her.  Between 
four  and  five  years  only  elapsed  after  her 
own  marriage  before  her  aunt's  death. 
The  rental  value  of  the  place  wan  small, 
aud  she  knew  that  her  aunt  was  paying 
the  taxcR.  asseesments,  and  repairs,  the 
amount  of  which  are  notebown.  The  doc- 
trine of  laches  Is  not  applied  so  strictly 
between  near  relatives.  2  Story,  Eq.  Jur., 
$1520.  On  the  other  hund,  not hlnfcts  shown 
which  would  make  it  Inequitable  tu  en- 
force the  trust.  It  does  not  appear  that 
plaintiff  bas  stood  by  allowing  the  trustee 
to  treat  the  property  an  her  own,  and 
under  that  belief  expending  money  In  Im- 
provements. There  Is  nothing  tending  to 
ebuw  that  up  to  her  denth  Mi-s.  Hyland 
ever  supposed  or  clainied  that  she  had 
any  interest  in  tlie  property.  The  defend- 
ants have  expended  nothing  upon  the 
property.  It  does  not  appear,  even,  that 
the  premises  have  been  included  In  their 
mother's  estate  by  any  proceedings  In 
probate.  If  any  injury  has  resulted 
through  the  delay.  It  must  be  In  rendering 
proofs  of  the  real  facta  difficult,  but  there 
certainly  was  no  culpable  delay  until  after 
her  aunt's  death,  since  which  nothing  tiM 
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occu'Ted  to  increase  the  dlfTIcuUies  of  the 
defendantH  as  to  the  evidence.  That  the 
plaintiff  waited  so  long  after  she  ceased 
to  be  a  member  of  her  aunt's  family  before 
asserting  her  claim  to  the  property  may 
possibly  ha  vesome  bearing  upon  the  prob- 
ability of  her  story,— that  Is,  upon  her 
credibility.  We  have  not  considered  the 
value  of  the  testimony,  weighed  against 
other  proofs  or  clrcumstance-i.  We  think 
the  Judgment  and  order  should  be  re< 
versed,  and  a  new  trial  awarded. 

We  concur:  Bbi.chbr,  G.  C;  Fomtk.  C. 

PebCubiam.  For  the  reasons  given  In 
the  foregoing  oplniun.the  Judgment  and 
order  are  reversed,  and  a  new  trial 
awarded. 


Statb  T.  Cbntbal  Pa&  R.  Co.  (No.  1,835. 1 
(Supreme  OouH  of  JiTewuIa.  July  fl,  189L) 

TAXiTIOIf  —  BOABD  or  Equalizatiox— HsVlBV-' 

Fbaud. 

Gen.  Bt.  Nev.  S  1091,  relative  to  the  board 
of  equalization  of  taxes,  niakes  its  aotioo  final 
except  in  cues  of  ^and;  end  fnnd  on  the  p«t 
of  toe  Msewor  Is  no  cround  for  distorbiog  a  val- 
nation  where  no  ficaud  is  alleged  on  the  part  ot 
the  board  which  oonfirmed  the  valuation. 

Response  to  a  petition  lor  rehearing. 
For  statement  ot  facts,  see  the  prior  re- 
port of  this  ease,  26  Pac.  Rep.  225. 

B10BI.OW,  J,  A  rehearing  is  asked  In 
this  case  upon  the  ground  that,  Instead  of 
Judgment  being  ordered  In  favor  of  the 
plaintiff,  a  new  trial  sbonld  have  been 
granted,  to  enable  the  defenilant  tu  ehov 
that,  notwithstanding  the  action  of  the 
board  of  equalization  fixing  the  valuation 
ot  the  road  at  f 14.000  per  mile,  it  Is  not 
worth  more  than  912,000.  The  answer  al- 
leges that  the  assessor,  with  knowledge 
that  the  road  was  only  of  the  value  of 
910.000  per  mile,  fraudulently  assessed  It 
at  $14,000;  bat  there  Is  no  charge thnt  the 
board  of  equalization  acted  frauduently, 
or  otherwise  than  In  good  faith.  In  equal- 
izing the  Talue  at  the  same  amount.  Un- 
der these  circumstances,  we  are  ol  the 
opinion  that  this  defense  Is  not  open  to 
the  defendant.  It  was  eridentlythe  Inteu* 
tion  of  the  legislature  that.  In  the  absence 
of  fraud,  the  action  of  the  board  should 
be  final.  No  review  of  or  appeal  from 
their  decision  Is  provided  for.  That  Is  the 
tribunal  specially  charged  with  the  duty 
of  equalizing  values.  II  any  tax-payer  Is 
aggrieved  by  the  action  of  the  assessor, 
his  remedy  is  by  appeal  to  this  board ; 
and.  If  the  members  thereof  act  falriy  and 
in  good  faith  In  the  matter,  their  Judp*- 
mentconcemlngthe  valuation  of  property 
Is  not  to  be  revised  by  a  court  which  has 
no  better  opportunity  than  the  board  ol 
arriving  at  a  correct  concluslou.  Fraud 
In  the  assessment  is  une  of  the  defenses  al- 
lowed the  tax-payer  by  Hen.  St.  S  1108; 
but,  clearly,  this  must  be  such  fraud  as 
works  the  defendant  some  damage.  A 
fraudulent  overvaluation  of  property,  at- 
tempted by  the  assessor,  can  do  him  no 
harm  if  It  Is  corrected  by  the  board.  If  the 
hoard  bring  their  honest  Judgment  to 
bear  upon  the  matter,  and  determine  that 
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tbt)  property  has  not  been  OTervalued.tfalg 
determination  Is  conclusive  that  the  as- 
BOBBOr'R  attempted  fraud  has  done  the  de- 
fendant DO  damage.  Gen.  St.  5  1001  In  at 
least  one  iuBtaace.  by  express  language 
makes  the  action  of  the  board  final;  and 
a  review  of  the  whole  act  ehowa  It  was 
intended  tu  be  final  In  all  caaeu  except 
where  fraud  Intervenes.  No  further  ap- 
peal is  given,  and  no  more  delay  contem- 
plated. In  other  states  where  statutes 
simitar  to  ours  have  been  construed,  It 
has  been  Invariably  held,  so  far  as  we 
have  been  able  to  find  the  declsloos,  that 
the  action  of  the  board  of  equalization 
fixing  values  Is  final  and  conclusive,  where 
talcen  hunestly  and  in  good  faith.  This  Is 
the  rule  In  Michigan,  (Case  v.  Dean.  16 
Mich.  12.  McDonald  v.  City  ol  Escanaba, 
62  Mich.  556,  29  N.  W.  Rep.  93 ;)  In  Indiana, 
(Bhoada  v.  Cusbman,  45  Ind.  85;)  in  1111- 
Dola,  (iDBoranceCo.  t.  Pollak,  75  111.  294;) 
In  Wisconsin,  (Letferts  v.  Calumet  Co.,  21 
Wis.  68S;)  In  Pennsylvania,  (Uaghes  v. 
Kline,  80  Pa.  St.  227;)  In  Maine,  (Gilpat- 
rlck  V.  Sac<i,  57  Me.  277;)  in  Massachu- 
setts, (Lincoln  V.  Worcester,  8  Gush.  65;) 
in  Texas,  (Texas  &  Pac.  By.  Co.  v.  Harri- 
son Co., 54  Tex.  119;)  in  Arlsona,  (Atlantic 
ft  Pac.  By.  Co.  v.  Yavapai  Co.,  21  Pae.  Bep. 
768;)  and  Is  laid  down  as  correct  by  the 
text- writers,  KJooley,  Tax'n,  528;  1  Desty, 
Tax'n.  498.)  The  petition  for  a  rehearing 
is  denied. 

(a  Or.  W) 

Galbraith  Babnard. 
(Supreme  Court  of  i/repon.  June  94, 1801.) 

JUDOMBNTB— EqUITABU  RbUBT. 

1.  Tbere  must  always  exist  some  sutwtaatial 
reason  to  authorize  a  court  of  equity  to  take  cog- 
uizauce  of  a  cause  which  has  alreaoy  been  deter- 
mined by  law. 

8.  when  a  party  has  had  full  oppcaininlty  to 
be  heard  and  make  bis  defense  before  a  veralct 
Is  found  and  judf^Qent  is  rendered  thereon 
against  blm,  equity  wilt  not  assist  hitn^  and 
grant  relief,  after  such  verdict  and  Jttdsment, 
nnlesB  obtained  by  fraad,  accident,  or  miTtakft, 
unmixed  with  an;  fault  on  his  part. 

3.  It  is  not  enough  that  the  Judgment  at  law 
ma;  he  wrong,  but  some  equitable  oircumstance 
also  must  be  shown  to  exist  to  warrant  the  in- 
terference of  equity. 

4.  The  failure  to  obtain  a  new  trial  ot  to  ef- 
fect an  appeal  from  accident  alone  is  not  sufB- 
dent  to  warrant  the  Interference  of  equity  with 
the  Judgment,  unless  injustice  or  hardsoip  is 
made  to  appear,  or  some  other  ground  of  equita- 
ble interposition,  so  that  it  would  t>e  contrary 
to  equity  and  good  conscience  to  allow  the 
Judgment  to  be  enforced. 

(Syllaima  by  the  Court. ) 

Appeal  from  circuit  court,  Gilliam  coun> 
ty\  I(.  B.  Wrbbter,  Judge. 

Maya,  Haatiagton  &  WUson^  for  appel- 
lant.  A.  S.  Bennett,  for  respondent. 

Lord,  J.  This  Is  a  suit  In  equity  to  en- 
join the  enforcement  of  a  judgment  ren- 
dered In  a  Justice's  court  In  favor  ol  the 
defendant  and  agulust  the  plaintiff.  The 
facts  are  theHe:  The  plaintiff  commenced 
an  action  in  thect>urt  aforesaid  tu  recov. 
cr  from  tlie  defendant  the  value  of  a  heifer, 
alleged  to  have  been  converted  by  him, up- 
on which  Issue  was  joined,  and  the  cause 
tried  before  a  jury,  which  resulted  in  a 
verdict  and  Judgment  forthedefendant  for 


Ms  costs  and  dlsbursemrats.  The  judg. 
ment  was  entered  on  the  I2th  day  of  No- 
vember, 1888,  and  It  ia  alleged  that  on  the 
30th  day  of  November,  188»,  the  justice  be- 
fore whom  the  caose  was  triwl,  resigned, 
and,  the  said  office  remaining  vacant  for 
some  time,  be  was  prevented  thereby  from 
perfecting  his  appeal.  It  also  appeara 
that,  within  the  time  allowed  by  law,  the 
plaintiff  prepared  and  served  his  notlceot 
appeal,  and  presented  the  same,  together 
with  a  duly-executed  and  proper  under- 
taking to  stay  proceedings  therein;  bat 
the  justice  having  at  the  time  stated  re- 
signed his  office,  and  the  office  being  va- 
cant, and  no  one  to  act  in  the  premises, 
he  lost  his  right  of  appeal,  without  any 
fault  on  his  part.  Under  the  Code,  an  ap- 
peal may  be  taken  to  the  circuit  court 
from  a  judgment  f^ven  In  a  justice's  court 
within  80  days  from  the  date  thereof. 
Deady's  Code.  p.  471,  S  According  to 
the  facts,  from  the  date  of  the  rendition  ol 
the  judgment  and  its  entry  nntil  the  resig- 
nation of  the  justice,  of  the  30  days  with- 
in which  an  appeal  may  be  taken,  18  of 
such  days  were  permitted  to  elapse  before 
any  effort  was  made  to  perfect  theappeal. 
Upon  this  Btate  of  facts  the  plaintiff  con- 
tends that,  having  lost  his  right  of  ap- 
peal from  the  judgmentrendered  inthejns- 
tlce's  court,  without  anyfaulton  his  part, 
but  by  unavoidable  accident,  he  Is  entitled 
to  the  aid  of  Ihe  Injuactlon  to  prevent 
the  enforcement  of  such  Judgment,  and  to 
a  new  trial  of  the  cause.  It  Is  to  be  not- 
ed that  a  complaint  for  a  new  trial  is 
watched  by  equity  with  extreme  Jealousy. 
There  moBt  always  exist  some  good  and 
Bubstantlal  reasouH  to  authorize  or  justi- 
fy a  court  of  equity  in  taking  cognizance 
of  a  cause  which  has  already  been  deter- 
mined at  law.  "  Whenever  a  party, "  says 
Mr.  Freeman,  **  asks  a  court  to  grant  falm 
a  new  trial,  he  must  show  some  reason  for 
not  getting  it  at  law."  Freero.  Jndgro.  S 
506.  Someground foreqnftablerelief must 
be  Bhown,  for  a  court  of  equity  possesseB 
no  supervisory  powers,  and  cannot  as- 
sume to  act  as  an  appellate  court  to  cor- 
rect judgments  at  law,  although  manifest- 
ly erroneous.  If  the  Judgment  rendered  Is 
not  Inequitable  as  between  the  parties,  no 
matter  how  Irregular  theproceefllugsmay 
be,  a  court  of  equity  will  not  Interfere.  ]» 
Amer.  ft  Eng.  Enc.  Law,  p.  898.  The  prin- 
ciple Is  fundamental  that,  when  a  party 
has  hfld  full  opportunity  to  be  heard  and 
make  any  defense  be  may  have  before  ver- 
dict and  Judgment  is  rendered  against  blm. 
equity  wilt  not  aid  him,  and  srant  relief, 
after  such  verdict  and  judgment,  nnlcss 
obtained  by  fraud,  accldunt,  or  mistake, 
unmixed  with  any  fault  on  his  part.  A 
Judgment  at  law  ought  to  be  conclusive 
on  the  matter  In  dispute,  both  as  settling 
the  rights  of  the  parties  and  to  put  an  end 
tu  litigation,  unless  It  affirmatively  ap- 
pears that  such  Judgment  Is  wnmg.  and 
that  It  would  be  against  equity  and  good 
conscience  to  have  It  enforced.  It  Is  not 
enough  that  the  Judgment  may  be  wrong, 
but  some  equitable  consideration  also 
must  be  shown  to  exist  to  warrant  the 
interference  of  equity.  The  facts  alleged 
Bhuw  that  tlie  justice's  court  hadjurisdlc- 
tion ;  that  both  parties  appeared  before  it 
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nnd  Joined  Isbuc  ;  that  a  trial  was  bad  by 
ajury:  nnd  that  the  verdict  and  Judffment 
was  regularly  lonnd  and  entered.  All  this 
tendu  t(>  show  that  the  Judgment  was 
right,  and  the  rights  of  the  parties  legally 
determined.  There  is  nu  suggestion  that 
the  trial  was  unfair,  or  that  the  court 
erred  in  the  adtulBsIon  or  rcjtHrtlon  ol  evi- 
dence, or  Id  nny  of  its  rulliigB,  or  that  the 
verdict  or  ]ini;?ineiit  waa  obtained  by 
fraud,  or  by  any  act  ul  the  prevailing 
party,  or  that  the  plalntlR  was  prevented 
from  making  any  defense  to  the  action, 
or  In  any  way  whatever  prevented  from 
fully  and  fnirly  presenting  his  cause  to  the 
jury  and  the  court.  So  far  there  Is  noth- 
ing to  warrant  even  the  Inference  that 
there  was  any  failure  of  Justice,  or  that 
any  InjuHtice  had  been  done  by  the  verdict 
and  judgment.  The  plaintiff  puts  himself 
upon  the  bare  proposition  that,  having 
lost  the  benefit  of  his  appeal  by  accident, 
he  may  properly  seek  relief  Inequity,  with- 
out regard  to  whether  or  not  the  trial  al- 
ready had  was  fair,  or  the  Judgment  ren- 
dered therein  was  against  equity  and  good 
ronsclence.  But  accident  alone  Isnot  suffi- 
cleiit.  There  must  be  Bume  failure  of  jus- 
tlcefrom  the  accident — HomeclrcuniHtances 
of  hardship  or  fraud,  as  the  case  maybe 
— tt»  warrant  the  Interference  of  equity. 
In  Johnson  v.  Branch.  48  Ark.  536.  3  S.  W. 
Itep.  819,  It  was  Hhown  there  was  no  op- 
port  uDlty  afforded  the  party  against 
whom  the  Judgment  was  rendered  to  rwuvt; 
for  a  new  trial,  because  the  court  ad- 
journed and  the  term  lapsed  before  the 
motion  could  be  made  and  disposed  of; 
and  the  court  E;ay :  "This  was  such  an  ac- 
cident as  would  give  Jurlsdlcthm  to  a 
court  of  equity  to  grant  j^llef.  provided 
the  party  complaining  was  otherwise  en- 
titled to  it.  The  accident  alone  does  not 
warrant  the  interference  of  equity.  The 
Judgment  must  appear  to  give  the  win- 
ning party  the  advantage  which  a  court 
of  equity  wonld  not  permit  Iilm  to  bold, 
in  order  to  warrant  the  extraordinary  in- 
terference with  the  proceeding  at  law.  It 
grants  relief  against  judgments  In  aid  of 
Justice,  not  as  a  recompense  for  the  acci- 
dent; and  although  the  law  court  may 
have  committed  error  upon  the  trial,  if 
the  Judgment  Is  not  against  conscience,  It 
will  not  meddle  with  It.  The  accident,  or 
Bome  other  ground  of  equitable  Interposi- 
tion, and  the  Injustice  of  the  Judgment 
must  concur."  Again,  In  Whltehlll  v. 
Butler.  51  Ark.  342. 11  S.  W.  Rep.  477,  when 
there  was  a  loss  of  remedy  at  law  with- 
out any  negligence  on  the  part  of  the  com- 
plainant, as  well  as  some  Inaccuratestnte- 
ments  of  ttielaw  in  the  charge  to  the  Jury, 
coupled  with  tlie  objection  to  the  ad- 
mission of  certain  evidence,  but  the  merits 
of  the  controversy  -nere  not  discloMcd, 
CorKnii.i,,  C.  J.,  said:  "Itnt  it  Is  not 
enough  to  warrant  the  extraordinary  in- 
terference of  efpilty  with  a  judgment  at 
law  that  an  accident  has  prevented  the 
losing  party  from  pressing  a  motion  for  a 
new  trial  based  upon  technical  errors  oc- 
curring at  the  trial,  even  though  they  may 
be  sufficient  to  warrant  a  reversal  of  the 
Judgment  on  appeal.  A  party  who  has 
obtained  a  Judgment,  after  a  full  Investi- 
^ration  of  the  controversy  by  a  competent 


tribunal,  will  not  be  forced  by  a  court  of 
equity  to  submit  to  a  new  trial,  unless 
justice  imperatively  demands  it.  It  mast 
clearly  appear  to  the  court  that  It  would 
becontrary  to  equity  and  good  conscience 
to  allow  the  Judgment  to  be  enforced,  else 
it  declines  to  lmi)oKe  terms  upon  the  pre- 
vailing party. "  Crlm  v.  Handley,  94  U.  S. 
(i.>2;  Harkey  v.  Tillman,  40  Ark.  553.  It  is 
thus  seen  when,  by  accident  from  unfore- 
seen circumstances,  the  term  of  a  court 
has  lapsed,  or  a  special  adjourned  term 
was  never  held,  or  the  adjourned  session 
could  not  be  held,  and  the  term  closed  by 
operation  of  luw.su  that  the  Judgment 
became  Irrevocable  at  law.  and  the  party 
lost  the  benefit  of  his  motion,  and  was 
nrecluded  or  cut  off  from  bis  right  of  ap- 
peal, the  failure  to  obtain  a  new  trial 
or  appeal,  alone,  was  nut  sufficient  to 
warrant  the  interference  of  equity  with 
the  Judgment,  nor  mere  errors  or  irregu- 
larities of  the  court  of  law,  but  injustice 
or  hardship  must  be  made  to  appear,  or 
some  other  equitable  consideration,  so 
that  It  would  be  contrary  to  equity  and 
good  conscience  to  allow  the  Judgment  to 
be  enforced.  "A  Judgment,"  says  Mr. 
High,  "regular  on  its  face,  will  not  be  en- 
joined when  it  is  not  ahowa  to  be  unjust 
or  0[ipressIve,  and  when  It  does  not  ap- 
pear that  the  party  asking  the  aid  of  equi- 
ty against  the  enforcement  of  the  Judg- 
ment has  a  good  ilcfense  to  the  claim  upon 
which  It  was  founded."  High,  InJ.  §  126. 
The  complainant  alleges  no  facts,  arising 
out  of  or  connected  with  the  trial,  which 
show  that  any  injustice  has  been  done,  or 
that  the  winning  party  has  obtained  any 
improper  advantage,  or  any  fraud  or  mis- 
take, or  any  failure  of  Justice  from  the  tri- 
al l)y  accident,  or  that  he  has  any  defense 
thereto,  other  than,  if  he  is  granted  an- 
other opportunity,  he  will  prove  that  the 
heifer  is  his  property.  His  reliance  for  re- 
lief restn  Bulely  upon  the  sroaud  that,  by 
accident  arising  out  of  the  renlgnatlon  of 
the  Justice,  be  has  been  cut  oil  or  lost  his 
right  ofappeal,  which  would  have  secured 
a  trial  de  novo,  and  that  he  would  have 
been  ableto  prove  what,  It  seems,  he  failed 
to  establish  to  the  satisfaction  of  the  Jury 
at  the  first  trial.  In  such  case  it  te  plain 
that  the  jurisdiction  of  equity  cannot  be 
imperatively  demanded ;  the  accident  and 
the  Injustice  of  the  Judgment  must  concur 
and  appear,  or  its  Jurisdiction  will  be  de- 
nied. Nor  Is  this  all.  In  the  case  at  bar, 
the  plnlnt'ff  was  not  cut  off  absolutely,  as 
In  the  other  cases  cited,  from  his  right  of 
appeal.  He  hod  plenty  of  time  to  perfect 
his  appeal,  and  c<miU1  taavt*  done  so  easily, 
if  he  had  so  desired,  so  far  as  this  reroi*d 
discloses.  Of  the  :!0  days  within  which 
an  ai)t)pal  may  bu  taken,  1^<  of  them  were 
allowed  to  pans  before  the  signature  of 
the  justice  w.Ts  suuglit  to  perfect  the  ap- 
peal. While  the  statute  fixes  the  limit  at 
days  within  which  ftn  appeal  may  he 
taken,  yet  there  were  IS  days  in  which 
the  opportunity  was  present  for  the  plain- 
tiff to  exercise  his  right  to  appeal  and  se- 
cure a  retrial,  which  was  not  o  vailed,  so 
that  he  was  not  absolutely  precluded  or 
cut  off  from  his  right  of  appeal.  In  view 
of  these  considerations,  nnd  the  gcnirnl 
doctrine  that  an  injunction  will  not  lie  to 
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restrain  a  Judgment  na1«iBlt  afflrmatlrely 
appears  tbat  the  Judfirment  Itself  was 
wronj;,  and  that  It  would  be  contrary  tu 
equity  and  good  conscience  to  have  It  en- 
forced, there  was  nourroriadlsmlssingthe 
bill  for  Injunction,  and  the  decree  thereof 
ia  affirmed. 


Abraham  v.  Owens. 
(Supreme  CouH  of  Oregon.   April  80,  ItWl.) 
Tbbspabs— NoMiSAL  Damages— Res  Aojddicata— 

FLElDl*ia — ADTER3E  PoSSKSSIOy. 

1.  Any  invasion  of  aaotber's  rights  Ct  prop- 
erty entitles  the  person  'whose  rights  arc  iOTaded 
to  at  least  nominal  damages. 

2.  In  an  atrtlon  for  trespass  upon  land,  where 
the  defendant  pleads  Hbenan  tenementum,  and 
there  is  a  Judgment  for  the  plalntill  In  another 
action  t>etween  the  some  parties,  where  said 
Judgment  is  relied  upon  as  an  estoppel,  it  is  for 
the  party  setting  up  said  estoppel  to  show  by 
eTldence  In  what  part  of  the  close  the  trespass 
was  committed,  and  thus  apply  the  lasae  and 
Judgment  to  the  premises. 

8.  A  permissive  ocoupanoy,  nodifflerenoe  how 
long  oontinoed,  is  never  adverse. 
(SyUubua  by  the  Court.} 

Appeal  from  circuit  court,  DouglaBcoon- 
ty;  R.  S.  Bean,  Judge. 

This  controversy  riweB  on  the  cross-bill 
filed  by  the  respondent  to  the  appellant's 
complaint  In  the  original  action  of  Nannie 
L.  Owens  r.  Sol.  Abraham,  pending  In 
the  circuit  court  of  Douglas  county,  Or. 
The  cross-hill  alleges  substantially  the 
following  tacts :  "  That  this  plaintiff  U  the 
owner  Id  lee-simple,  and  In  the  pusse-ision, 
of  the  following  described  tract  of  land, 
Hituated  In  the  county  of  Douglas  and 
state  of  Oregon,  to-wlt:  Beginning  at 
the  north-east  comer  of  block  S3  in  the 
town  of  Roseburg,  on  Spruce  street ;  run- 
ning thence  south  on  the  tine  of  said  street 
160  feet;  thence  west  to  the  Kouth  Ump- 
qua  river;  thence  along  the  banliofsald 
river  down  to  the  line  of  Wauhlngton 
street;  thence  on  the  line  of  Washington 
street  east  to  the  place  of  beginning. 
That  the  said  defenaant  is  the  owner  in 
fee-simple,  and  In  the  poHsession.of  the  fol- 
lowing described  tract  of  land,  situated 
in  the  comity  ol  Douglas,  state  of  Oregon, 
to-wit:  A  tract  ol  land  bounded  on  the 
north  by  what  was  formerly  known  as 
'Hyman  Abraham's  Land,*  adjoining  the 
city  of  Roseburg:  uu  the  west  by  the 
west  boundary  line  of  Aaron  Rose's  dona- 
tion land  claim,  being  claim  No.  60,  in 
township  27  south,  range 6  west;  on  the 
south  by  Oak  street,  in  the  rity  of  Bose- 
burg,  on  the  extended  line  of  said  street; 
on  the  east  by  a  line  drawn  parallel  with 
the  west  boundary  line  of  said  town  plat 
from  said  north  boundary  line  of  Oak 
street  to  the  land  formerly  owned  by  Hy- 
man Abraham.  That  said  land  owned 
by  this  plaintiff  hereinbefore  descrll>ed, 
and  the  land  owned  by  tliedefendant  here- 
inbefore described.  He  and  are  adjacent  to 
each  other.  That  there  is  between  this 
plaintiff.. and  this  defendant  a  controver- 
gy  and  dispute  concerning  this  boundary 
and  dividing  line  between  their  said  tracks 
o2  land.  That  this  plaintiff  claims  that 
a  certain  fence  heretofore  constructed  by 
him,  and  now  standing  between  the  tract 
owned  by  him  and  the  tract  owned  by 


the  defendant,  is  upon  and  Is  the  true 
boundary  aud  dividing  line  between  his 
lands  and  those  of  the  defendant.  That 
the  defendant  derived  her  title  to  said 
tract  of  land  owned  by  her  bya  deed  from 
Sarah  Owens,  who  was  formerly  the 
owner  in  lee-simple  of  the  same.  That  on 
the  2lBt  day  of  January,  1881,  the  said 
Sarah  Owens  was  the  owner  of  the  tract 
afor^ald,  and  this  plaintiff  wastheowner 
In  fee-simple  of  the  tract  hereinbefore  de- 
scribed as  owned  by  him.  That  at  said 
time  a  controreray  existed  between  this 
plahitlO  and  the  said  Sarah  Owens  In  re- 
gard to  the  true  boundary  and  dlvldlDg 
i*Qe  between  said  tracts.  That  it  was 
then  mutually  contracted  and  afinved  be- 
tween this  plaintiff  and  the  said  Sarah 
Owens  that  W.  H.  Byera,  a  surveyor, 
should,  on  behalf  of  said  parties,  ran,  sur- 
vey, and  establish  said  boundary  line, 
and  that  this  plaintiff  and  the  said  Sarah 
Owens  should  and  would  stand  to  and 
abide  by  the  determination  of  said  W.  H. 
Byera  in  the  premises,  and  tbat  the  Hdq 
that  hD  should  run  should  be  forever  after 
taken  and  held  tu  be  the  true  bonndar.i 
and  dividing  tine  between  said  tracts."  I; 
is  then  alle^red  that  Byera  ran  and  estab- 
lished the  Hue  where  the  fence  now  is  un 
the  31st  day  of  January,  1881.  The  an- 
swer denies  the  material  allegations  of  the 
cuniplaiut  and  then  alleges  a  further  d^ 
fense,  iu  substance:  "That  the  plaintlR 
ought  not  to  be  admitted  to  say  that  the 
boundary  line  between  the  plaintiff's  and 
defendant's  land  is  as  claimed  by  the 
plaintiff,  or  that  the  fence  heretoTure  con- 
structed by  him  is  upon  tlie  true  bound- 
ary and  dividing  Hue  between  his  lands 
and  those  of  the  defen<lant.  for  the  reaso-i 
that  In  an  action  brought  by  this  defend- 
ant, who  was  tlien  plHlntilT.  and  agalnsi! 
this  plaintiff,  who  was  then  delenuuut,. 
In  the  circuit  court  of  Douurlascnimtv.  Or 
on  the  26th  day  of  August,  1888,  widch 
was  brought  by  the  plaintiff  therein  to 
recover  from  defendant  therein  and  plain- 
tiff here,  and  other  defendants,  damages 
from  trespassing  on  said  premiss,  and 
wrongfully  taking  possession  thereof,  al- 
leged to  have  been  done  by  said  defendant 
in  the  complaint  in  said  cause  on  the  20th 
day  of  December,  1887,  which  said  prem- 
ises are  identical  and  the  same  as  in  dispute 
here,  i»  whicii  said  actlun,  she  did  In  her 
complaint  allege  that  she  was  the  owner 
in  fee  of  said  strip  of  land,  to  which  com- 
plaint this  fatd  plalntin  and  defendant 
therein  did  flic  an  answer  In  said  court.  In 
which  he  denied  said  plaintlff'd  ownership. 
In  fee  or  otherwise,  to  tiald  prenilHes,  ami 
did  allege  that  he  was  the  owner  thereof, 
and  did  set  up  in  said  answer,  as  a  further 
and  separat-  defense,  th«  tullowing  mat- 
ter, to-wlt. '  Then  follows  substantially 
the  same  mutter  in  relation  to  the  Byer's 
survey  that  is  contained  in  this  com- 
plaint. The  answer  then  alleges  that 
Abraham  employed  the  other  defendants 
in  that  action  to  remove,  and  they  did  re- 
move, said  division  feuca  oti  his  land,  on 
the  true  division  line  aforesaid,  doing  no 
unnecessary  damage  to  the  plaintiff's 
lands,  as  they  might  and  could  lawfully 
do,  which  are  the  acts  mentioiied  and 
complained  ol  In  plidutllf's  complaint.  It 
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Is  then  anegeil  that  lesne  was  duly  taken 
on  eacli  and  every  material  allegation 
by  tbe  reply,  and  that  the  plaintiff  In  that 
action  muvered  a  Jadgrment  for  $30  dam- 
asee.  Another  separate  defense  le  the 
statute  of  limitations.  The  plaintiff's  re- 
ply denies  tbe  new  matter  In  the  answer. 
The  evidence  having  been  taken  In  vrrit- 
ing,  the  cause  was  duly  tried. and  a  decree 
rendered  In  favor  of  the  plaintiff,  from 
which  this  appeal  was  taken. 

J.       Hamilton,  tor  appellant.  J.  C. 
Futterton,  for  respondent. 

Strahan,  C.  Jm  {after  stating  the  facts 
as  above.)  Tbe  parcel  of  land  in  contro- 
versy In  this  suit  consists  of  about  one 
acre.  It  was  conceded  upon  the  argnment 
here,  and  tbe  evidence  very  satlafactorily 
establlsbee  the  fact,  that  the  tract  Is  In- 
cluded within  the  calls  of  tbe  plaintiff's 
deeds,  and  that  he  is  entitled  to  the  same, 
unless  his  right  thereto  Is  defeated  by  one 
or  both  of  the  defenses  pleaded  In  the  de- 
feudant'B  answer.  It  Is  to  the  answer, 
then,  and  tbe  tacts  shown  In  support 
thereof,  that  our  attention  mast  be  di- 
rected. 

1.  The  first  qnestlon  demanding  our  at- 
tention Is  tbe  judgment  pleaded  In  the  an- 
swer as  an  estoppel.  In  the  first  place, 
the  defendant  has  failed  to  put  In  evidence 
tbe  Judgment  roll  in  tbe  case  of  Nannie  L. 
Owensv.Sol.  Abraham et  al., mentioned  in 
the  pleadings.  It  Is  true,  there  are  several 
papers,  separately  certified,  each  of  whieb 
wouldhare  constituted  a  part  of  the  Judg- 
ment roll  as  defined  by  section  272,  Hill's 
Code,  If  any  such  document  exists  In  the 
cause  accompanying  the  trauHcrlpt.  But 
these  papers,  If  competent  In  thediejolnted 
and  disconnected  furm  In  which  they  ap- 
pear, are  nut  so  certified  as  to  entitle 
them  to  be  read  in  evidence.  The  certifi- 
cate to  each  paper  recites  that  the  copy 
hasbeencompared  by  the  certifying  ofl3c«r 
with  tbe  original,  on  file  In  his  office,  and 
that  It  la  a  true  and  complete  transcript 
therefrom.  The  statnte  requires  the  cer- 
tificate to  show,  among  other  things, 
that  tbe  copy  is  a  correct  transcript  there- 
from, and  til  tbe  whole  of  such  original. 
ladvOTttotbls  condition  of  the  record, 
not  for  tbe  purpose  of  placing  the  decision 
of  tbe  case  on  these  points,  but  for  the 
purpose  of  correcting.  If  possible,  an  abuse 
too  common,— of  annexing  certificates  to 
every  paper  Uined  (n  such  case,  instead  of 
allowing  one  certificate  to  authenticate 
the  entire  record.  Such  a  course  of  prac- 
tice adds  enormously  to  the  expense  of  lit* 
Igation,  and,  where  a  large  number  of  pa< 
pers  are  to  be  examined,  very  much  to  the 
Iflbors  of  the  court.  Doesthe  record,  then, 
preclude  all  Inquiry  Into  the  state  of  the 
title  between  these  parties?  That  is  the 
qnestlon  to  be  determined.  All  that  part 
of  It  relating  to  the  agreement  between 
Abraham  and  Owens  In  relation  to  theBy- 
ers  survey,  and  that  tbe  line  ascertained 
by  him  should  be  forever  observed  by  the 
parties  as  the  true  boundarj'  line  between 
them,  must  be  left  out  of  this  inquiry,  for 
the  reason  that  those  aliegatlnnn  could 
not,  In  a  court  of  law,  affect  the  title,  no 
difference  which  way  the  fact  might  be 
fonnd.  If  sncb  an  agreement,  followed  by 
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performance,  could  have  any  effect.  It 
could,  at  most,  only  create  an  equity  over 
which  a  court  of  law  had  no  Jurisdiction 
In  this  state  at  the  time  of  this  litigation. 
It  must  bo  further  observed  that  Abra- 
ham, by  his  answer  In  that  action,  al* 
leged  that  after  the  Byers  survey  he  em- 
ployed his  cu-ilefendnnts  to  remove,  and 
tbey  did  remove,  the  division  fence  off  his 
laud  on  tbe  true  division  line  aforesaid, 
doing  no  unnecessary  damage,  as  tbey 
could  and  might  lawfully  do,  which  are 
the  acts  mentioned  and  complained  of  In 
complaint.  This  allegation  Is  not  denied 
by  the  reply.  Therefore,  upon  the  face  of 
this  record.  It  stood  confessed  that  Abra- 
ham moved  tbe  division  fence  off  his  land 
upon  the  line,  and  that  be  did  no  unnecee- 
aary  damage.  This  allegation,  properly 
construed,  means  tbat  he  placed  said  dl- 
vitjion  fence  partially  on  the  lands  of  Mm. 
Owens,  and  that  In  doing  so  he  did  ber 
some  damage,  but  that  the  same  was 
necessary.  The  defendant  In  that  case 
had  no  right  to  place  any  part  of  his  fence 
on  the  lands  of  Mrs.  Owens  without  ber 
consent,  and,  if  be  did  so,  he  was  liable  to 
her  In  damages  without  any  regarr]  what- 
ever to  the  tide  to  tbe  strip  of  land  now 
In  dispute.  In  such  case  It  was  a  viola- 
tion of  her  lights  of  property,  and  In  legal 
contemplation  caused  nominal  damages, 
at  least. 

Bat,  passing  this  question,  we  approach 
the  main  point  upon  which  the  appellant 
rdled  upon  the  epfieal,  and  tbat  is  tbat 
the  plaintiff  in  this  salt  Is  estopped  by 
tbe  record  under  consideration.  In  an 
action  to  recover  damages  for  a  trespass 
upon  lands,  and  the  plea  Is  liberam  tene- 
tuentum,  tbe  party  seeking  to  avail  him- 
self of  the  estoppel  must  carry  his  proof 
further  than  simply  to  introduce  tbe  rec- 
ord, and  rest.  As  was  said  In  Duock^  v. 
Wiles,  11  N.  Y.  430,  per  W,  F.  Ali.rn.  J.: 
"The  law  says  that  plaintiff  In  trespass 
qitare  cl&usum  fregit  can  recover  upon 
showing  title  to  any  part  of  tbe  close  de- 
scribed in  the  declaration,  if  the  act  com- 
plained of  was  done  on  that  part,  and  tbe 
allegation  of  title  la  divisible,  and  the  sob- 
stance  of  tbe  issue,  no  matter  bow  com- 
prehensive tbe  claim  may  be.  Is  as  to  tbe 
title  to  tbe  precise  spot  In  which  the  tres- 
pass was  committed.  It  follows,  then, 
that  tbe  title  to  the  whole  close  was  nut 
actually  or  presumptively  In  Issue.  No  le- 
gal presumption  can  exist  that  the  finding 
of  the  Jnty  was  beyond  or  more  compre- 
hensive than  the  tBsae*  and  certainly  no 
presumption  should  be  Indulged  In  favor 
of  an  eetuppt*!  which  Is  designed  to  con- 
clnde  a  party  by  excluding  evidence  of  the 
truth.  It  was  for  the  defendant  to  show, 
by  evidence,  in  what  part  of  tbe  close  the 
trespass  was  committed,  and  thus  apply 
thefsBue  and  Judgment  to  the  premises 
now  In  controversy."  And  the  learned 
Judge  adds:  "If,  as  I  think  Is  clear  un 
principle  and  authority,  the  Judgment  Is 
only  evidence  that  the  title  to  some  part 
of  the  premises  in  dispute  In  the  trespass 
suit  la  In  tbe  defendant.  It  was  for  him  to 
locate  that  part  by  proof,  and  show  thnt 
It  embraced  the  premises  In  diapute  in  this 
action.''  If  this  reasoning  is  sound,  and 
I  see  no  reason  to  doubt  it,  inasmuch  as 
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no  evidence  whatever  was  Introduced  lo- 
catinK  the  treHpass,  we  arn  bound  tu  as- 
isume  that  (lamuKeH  were  nsseuHed  fur  the 
trespass,  admitted  by  the  answer,  com- 
iiilttetl  Id  moving;  the  alleged  division 
fence  oft  of  plaintiff's  land,  and  that  in 
the  doing  ol  that  act  the  plaintiff  in  that 
uctiou  suffered  some  damage.  This  view 
uf  the  subject  disposes  of  the  estoppel. 

2.  The  defense  of  the  statute  of  limita- 
tions must  also  fail.  Mrs.  Owens,  under 
whom  defendant  claims,  says  she  never 
set  up  or  intended  to  claim  any  land  not 
within  the  calls  of  her  deed ;  and,  further, 
it  very  clearly  and  conclusively  appears 
from  the  evidence  that  for  a  great  many 
years  whatever  authority  she  exercised 
over  the  preuiises  in  dispute  was  prrmis- 
slve  on  the  part  ol  Mr.  Abraham,  that  she 
fully  recognized  bis  title,  and  that  he 
agreed  with  her  that  he  wonld  never  dis- 
turb her  aa  long  as  fihe  wished  to  occupy 
it.  It  would  be  a  misnomer  and  aeon- 
fusion  of  all  legal  distinctions  to  call  such 
un  occupanc.v  adverse,  or  to  suppose  that 
by  u  continuance  for  any  length  ol  time  it 
miffht  iw  the  source  of  title  by  adverse 
enjoyment.  The  decree  appealed  from 
must  therefore  be  affirmed. 

Bkan,  J.,  liaving  presided  in  the  trial  of 
this  case  in  the  court  below,  did  not  sit 
here. 

Rehoaring  denied. 


People  v,  Flynn. 

(Surn-cme  Court  of  UUOi.   July  1, 1891.) 
Convict— Largest — Instructions. 

1.  A  convict  who  escapes  from  tho  peniten- 
tiary, and  commits  a  erand  larceny,  may  bo  con- 
Ticted  and  sentonoed  therefor  •  beiore  he  has 
served  out  Ms  first  »enteuue. 

9.  A  charge  t-hat,  "if  tho  defendant  was  an 
Inmate  of  the  penitentiary  at  tne  time  of  the 
larceny,  serving  out  a  sentence  of  a  competent 
court,  and  that  he  took  tho  horse  in  quostion  for 
the  purpose  of  escaping,  that  would  to  larceny,  " 
is  not  error,  when  accompanied  by  a  correct  def- 
inition of  larceny,  and  an  instruction  that,  In 
order  to  convict,  the  jury  "must  find  beyond  rea- 
sonable doubt  tnat  the  defendant  feloniously  took 
and  rode  away  the  horse  in  question,  with  intent 
to  deprive  the  owner  thereof  of  the  ownership 
and  use  of  the  horse,  and  that  there  ought  to  be 
a  union  of  act  and  Intent  in  every  criminal 
offense, "  etc. 

8.  The  afflidBvItB  of  two  Jurors,  to  the  effect 
that  thoy  understood  the  court  to  hare  charged 
that  "if  the  defendant  was  an  inmuteof  thepeoi- 
tentiary,  serving  out  a  sentence,  and  that  he  took 
the  horse  in  question  *  •  *  for  the  purpose 
of  escaping,  then  he  would  bo  guilty,  no  matter 
what  the  intentions  were  in  takioe  the  horse, " 
win  not  be  received  to  impeach  their  verdict. 

Appeal  from  district  court,  third  ulstrict ; 
T.  J.  Andekhon,  Justice. 

Appeal  by  John  Doe  Flynu  from  a  am- 
victiou  of  grand  larceny. 

i/.  V.  A.  Fergusou  aud  Baldwin  &  Tal- 
lock,  for  appellant.  C.  S.  Vurian,  U.  S. 
Atty.,  lor  the  People. 

Miner,  J.  The  defendant  In  this  case 
Was  iudicted  in  the  third  district  court, 
October  4.  1890,  charged  with  the  crime  uf 
grand  larceny  In  stealing  a  horse  of  the 
value  of  $30.  Several  errors  are  assigned 


as  having  occurred  at  the  trial,  but,  as 
there  is  no  testimony  embraced  in  the  ab- 
triict  or  record,  we  cannot  review  them 
here.  The  abstract  In  this  case  Is  so  im- 
perfect that  It  Is  difficult  for  the  court  tu 
consider  auy  of  the  ijuestlons  presented, 
especially  as  there  wereno  sufflcleut  excep- 
tions taken  to  the  charge  of  the  court  as 
would  ordinarily  Justify  the  court  In  mak- 
ing any  examination  Into  the  record,  but, 
inasmuch  as  this  objection  was  not  urged 
upon  the  hearing,  w^e  content  ourselves 
with  w^hat  appeal's  Irom  the  charge  of  the 
court,  and  from  the  motion  in  arrest  of 
Judgment,  as  showing  that,  at  the  time  Che 
defendant  was  indicted  un  this  charge,  be 
was  serving  out  a  term  of  imprisonment 
previously  imposed  upon  him  by  the  court 
upon  a  former  conviction,  whereon  he  had 
been  sentenced  for  two  years'  imprison- 
ment in  the  penitentiary,  and  from  which 
imprisonment  he  had  escaped,  and  In  mak- 
ing his  escape  took  oft  the  horse  he  Is 
charged  with  stealing.  He  was  taken 
with  the  horse  while  endeavoring  to  make 
his  escape,  after  which  he  was  tried  and 
convicted  for  the  larceny  in  question,  be- 
fore the  expiration  of  his  first  term  of  im- 
prisonment. In  reviewing  the  proceed- 
ings, we  find  no  error  in  the  refusal  of  the 
court  to  charge  the  Jury  as  requested  by 
the  defendant's  counsel.  On  motion  for 
a  new  trial,  and  also  In  arrest  of  judg- 
ment, counsel  for  defendant  urged  that 
the  court  erred  in  instructing  the  jury 
that,  "If  the  detendant  was  an  Inmate  of 
the  penitentiary  at  the  time  of  the  larceny, 
serving  out  a  sentence  of  a  competent 
court,  and  that  he  took  the  horse  In 
question  for  the  purpose  of  escaping,  that 
would  be  larceny."  This  charge,  taken 
by  itself,  aud  disconnected  from  that 
which  followed,  might  be  subject  to  the 
objectUtn  made;  but  we  find  the  court 
charf;;ed  the  Jury  correctly  in  definiug 
Irirceny;  aud  alsi>  charged  the  jury  that, 
before  they  could  convict,  "they  must  find, 
beyond  reasonable  doubt,  that  the  defend- 
ant feloniously  took  and  rode  away  the 
horse  in  question,  with  Intent  to  depHve 
the  owner  thereof  of  the  ownership  and 
use  of  the  horse:  and  that  there  ought  to 
be  a  union  of  act  and  Intent  in  every  crim- 
inal offense.  *  *  *  That  the  taking 
must  have  been  witb  intent  to  convert  the 
horse  to  his  own  use,  and  take  him  away 
from  the  possession  of  the  owner,  and 
withoutany  intentof  returning  the  same," 
etc.  Taking  the  charge  as  given,  as  a 
whole,  we  find  no  error  In  the  instructioos 
given. 

The  next  question  presented  by  counsel 
tor  the  defendant  is  that  the  detendant 
bad  been  attainted  of  telouy,  aud  was 
eervtug  a  two-years  sentence  in  the  peui- 
tentiary, previously  imposed  by  the  court, 
and  that  such  period  had  not  yet  expired 
when  this  indictment  was  found  and  trial 
had;  aud  that  the  court  had  no  jurisdic- 
tion over  the  subject-matter,  or  the  per- 
son of  the  defendant.  Section  4749,  Comp. 
Laws  18NS,  provides  that  "A  sentence  uf 
imprlHonnteut  in  the  i>enitenttar3' for  any 
term  less  tliau  life  susi>euds  all  civil  rights 
of  the  {K'i'son  so  sentenced,  and  forfeits  all 
public  offices,  and  all  private  trusts,  au- 
thority, or  power  during  such  Iniprlson- 
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ment.  *  Id  '  Calif orala,  onder  a  irimllar 
statute,  It  la  held  (In  re  Nerac,  85  Cal.  892) 
that  a  creditor  whoaedebtor  Is  Imprisoned 
in  *he  penitentiary  for  a  termless  than 
ilfe  may  sue  and  subject  the  property  of 
such  debtor  to  the  satisfaction  of  his  debt 
during  the  term  of  bis  Imprisonment,  and 
that  the  person  so  sentenced  Is  not  dead 
in  law;  that  his  civil  rights  In  some  mat- 
ters are  merely  suspended,  but  that  the 
rights  of  his  creditors  to  Rue  and  recover 
judgment  against  hira  are  not  suspended, 
(Phelps  T.  rhelps,  7  Paige,  160;)  and  tbat 
the  for(<4turea  and  disabllitlea  Imposed  by 
the  common  law  upon  persona  attainted 
of  felony  are  not  known  In  this  conutry; 
that  no  consequences  follow  a  eonvlctlon 
of  felony,  except  those  declared  by  stat- 
ute. It  was  early  held  In  England  that 
persons  coDTlcted  of  felony,  and  thereby 
attainted,  might  plead  the  same  In  bar  to 
a  subsequent  prosecution  lor  any  other  fel- 
ony, whether  committed  before  or  after 
the  first  conviction,  for  the  reason  that  by 
his  first  attaint  his  possesslous  were  for- 
r^ted,  his  blood  corrupted,  and  be  became 
dead  In  law ;  therefore  any  further  convic- 
tion or  attaint  would  be  fruitless.  4  Bl. 
Comm.  336  ;  2  Hale,  P.  C.  250;  1  Chit.  Crim. 
Law,  464.  This  same  doctrine  was  car- 
ried out  in  the  case  of  Crenshaw  t.  State, 
1  Mart,  ft  T.  122,  wherein  It  Is  held  that  a 
conviction,  Judgment,  and  execution  upon 
one  indictment  for  a  felony  not  capital  Is 
a  bar  to  all  other  Indictments  for  felonies 
not  capital,  committed  previous  to  such 
conviction.  This  doctrine,  however,  has 
seldom  been  followed  In  the  United  States, 
and  the  above  case,  though  not  expressly 
overruled,  Heenis  to  be  the  only  adjudica- 
tion In  this  country,  recognizing  this  doc- 
trine. Bishop,  In  his  Criminal  Law,  (vol- 
urae1,§  898,)  says:  "It  was  a  doctrine  of 
the  English  law,  at  the  time  when  this 
country  was  settled,  that,  as  a  general 
rule,  to  which  there  were  few  exceptions, 
a  person  attainted  for  one  felony  could 
not  be  prosecuted  criminally  for  another. 
But  this  doctrine,  though  recognised  In 
one  or  two  American  cases.  Is  not  usually 
followed  In  this  country.  In  England  It 
was  long  ago  abolished  by  an  act  of  par- 
liament."  In  Hawkins  v.  State,  1  Port. 
(Ala.)  475.  the  court  holds  that  neither  a 
cnnvlctluQ  nor  pardon  for  any  particular 
offense  can,  In  that  state,  operate  as  a 
bar  or  discharge  of  any  other  distinct 
offense;  and  it  is  now  generally  conceded 
throughout  the  United  States  that  the 
doctrine  that  a  conviction  for  another  dis- 
tinct felony,  committed  either  before  or 
after  the  first  conviction,  or  while  the 
criminal  Is  serving  oat  his  sentence  there- 
on, does  not  prevail  In  this  country,  and 
is  as  repugnant  to  the  established  princi- 
ple of  modern  criminal  law  as  It  Is  unsup- 
ported by  reason.  Rex  v.  Vandercomb,  1 
Lead.  Crim.  Cbr.  528;  Archb.  Crim.  Pr. 
(Pom.  Notes,)  3.50;  State  v.  Commission- 
ers, 2  Murph.  371;  State  v.  McCarty,  1 
Bay,  334;  1  BIsh.  Crim.  Law,  S§  731-88t, 
898.  953.  Again,  referring  to  Bishop's 
Criminal  Law,  the  writer  lays  down  the 
role  to  be  that,  "when  a  prisoner,  under 
an  unexpired  sentence  of  Imprisonment,  is 
lonvleted  of  a  second  offense,  or  when 
there  are  two  or  more  convictions  on 


which  sentence  remains  to  be  prononncea, 
thejudgmentmay  direct  tbat  each  succeed- 
ing period  of  imprisonment  shall  cum* 
mence  on  the  termination  of  the  period 
next  preceding. "  1  Bish.  Crim.  Law,  S§  731, 
884;  Comp.  Laws  Utah,  1888,  S§  4746,  4749, 
4750;  In  re  Nerac.  85  Cal.  393;  People  v. 
Forbes,  22  Cal.  136;  McQuold  v.  People, 
3  Oilman,  76;  Bryan  v.  Atwater,  5  Araer. 
Dec.  136. 142 ;  Com.  v.  Ooodenough,  Thach- 
er.  Crim.  Cas.  132;  Kite  v.  Com.,  11  Mete. 

iMass.)  681;  Reg.  v.  Bird,  2  Eng.  Law  & 
:q.  489;  Mahon  v.  Justice,  127  U.  S.  700, 
8  Bap.  Ct.  Bep.  1204;  Ker  v.  People,  119 
n.  8.  487.  7  Sup.  Ct.  Rep.  226.  In  the  case 
of  People  V.  Hajors,  reported  In  V5  Cal. 
188,3  Pac.Kep.597,  It  Is  held  that  a  person 
may  be  tried  and  convicted  lor  the  crime 
of  murder,  notwithstanding  he  is  at  the 
time  of  the  trial  and  sentence  serving  out 
a  previous  sentence  of  life  Imprisonmsnt 
lor  another  murder,  committed  at  the 
same  time,  and  imposed  by  another  court. 
So  In  the  case  of  People  v.  Hong  Ah  Duck, 
61  Cal.  S87,  it  was  held  that,  on  a  trial  for 
murder.  It  was  competent  for  the  prosecu- 
tion to  show  that  at  the  time  of  the  homi- 
cide the  defendant  was  a  convict  In  the 
penitentiary,  serving  ont  a  life  sentence, 
and  that  the  homicide  was  committed 
while  so  Imprisoned;  the  object  being  to 
give  the  Jury  to  nnderstand  that  it  they 
found  the  defendant  guilty  of  murder  In 
the  first  degree,  with  a  recommendation 
to  Imprisonment  tor  life,  and  by  said  ver^ 
diet  fixed  the  imprisonment  for  life,  the 
punishment  would  be  no  more  than  the 
defendant  was  then  undergoing  under  a 
former  conviction,  and  that  such  a  ver- 
dict would  be  no  punishment  whatever, 
unless  the  jury  made  it  punishable  with 
death.  In  this  territory  there  Isnostatute 
exempting  a  convict  from  panlehment  for 
an  offense  committed  by  him  while  serv- 
ing out  his  term  of  Imprisonment.  Our 
general  penal  laws  Include  all  persons 
within  their  scope.  The  criminal  Is  pro- 
tected by  the  law,  and  is  made  amenable 
to  It,  while  In  prison,  tor  any  term  of  im- 
prisonment. The  statute  of  limitations 
requires  prosecution  for  all  felonies,  oth- 
er than  for  murder,  to  be  commenced 
within  four  years  after  the  commission  ol 
the  offense,  (Comp.  Laws  1888,  S  4830,)  and, 
If  not  BO  commenced,  the  prosecution  Is 
barred.  It  is  true  an  Indictment  may  be 
found  before  the  expiration  of  the  statu- 
tory limit,  and  the  prisoner  may  be  ar- 
rested and  tried  thereon  after  the  expira- 
tion ot  his  term  of  Imprisonment;  but  It 
Is  not  difllcult  to  discover  that  this  prac- 
tice, it  Inaugurated,  would  not  only  great- 
ly delay  the  execatlon  of  public  Justice, 
but  in  many  Instances  would  prevent  a 
speedy  trial  that  Is  guarantied  to  all  ac- 
cused persons.  It  would  Impair  the  nec- 
essary discipline  required  In  public  pris- 
ons, and,  in  a  measure,  become  a  shield 
and  protection  to  the  criminals  therein 
confined. 

On  motion  for  a  aew  trial,  counsel  for 
the  appellant  presonted  the  afildavlts  ot 
two  jurors,  who  testified,  in  substance, 
that  they  understood  the  court  to  have 
charged  the  jury  that,  "If  defendant  was 
an  Inmate  ot  the  penitentiary,  serving  out 
a  sentence,  and  that  lie  took  the  horse  In 
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quHstloD  and  rnde  It  a  way  for  the  purpoM 
of  eHcapiiijf,  he  wuuld  be  guilty,  no  mat- 
ter what  the  inteutloDs  were  in  takiog 
the  borae,"  and  also  Btated  their  conclu- 
bIodh  drawn  from  the  charge,  etc.  It 
does  not  appear  Irom  the  abstract  wbeth* 
er  the  court  received  and  acted  upon  the 
affidavitii  or  not,  1)at  we  are  clearly  «atig< 
fled  that  the  affidavits  whould  not  have 
been  received  by  the  court  nor  considered 
upon  this  motloD.  It  is  well  settled  that 
affldaTlts  of  jurors  will  not  be  received  to 
Impeach  or  question  their  verdict,  nor  to 
■how  the  grounds  upon  which  It  was  ren- 
dered, nor  to  show  their  misunderstand* 
f ng  or  lact  or  law,  nor  that  they  misunder- 
stood the  charge  of  the  court,  or  the  effect 
of  their  verdict,  nor  their  opinions.  Bnr> 
mlaes.  and  processes  of  reasoning  in  ar- 
riving at  a  verdict.  2  Thomp.  Trials,  § 
2G18;  lBiah.Crlm.Proc.SS874.1270;  Wood- 
ward V.  Leavitt,  107  Mass,  471;  Bridge  v. 
EKgleston,  14  Mass.  245;  People  v.  Colum- 
bia C.  P..  1  Wend.  297;  People  v.  DoyelI,48 
Cal.  85;  Wilson  v.  Berryman.  6  Cat.  46; 
Dana  v.  Tacker,  4  Johns.  4S7;  Polhemua 
V.  Hetman,  60  Cal.  488;  Clark  t.  Creditors, 
67  Cal.  637.  We  discover  no  error  in  the 
record  as  presented.  The  motions  for  new 
trial  and  arrest  of  judgment  were  prop- 
erly denied,  and  the  judgment  and  con- 
viction are  afBrmed. 

Blacebubn,  concurs. 

ff  Utah,  S86)   

BoHWXB  T.  Chadwick  et  at, 
{Supreme  Court  cif  Utah.   July  1, 189L) 
AcTioiT  on  iNioiTcnoH  6on>— Dakaobs. 
1.  In  an  action  upon  on  injanctioa  b3Dd  by  s 
rtnarlan  proprietor  who  had  been  enjoined  from 
usins  the  water  of  a  atream  adjoining  her  land 
for  either  Irrigating  or  domeatic  purposes,  eri- 
denue  that  the  water  was  needed  npoD  War  mead- 
ow, that  her  stock  were  forced  to  roam  for  wa< 
ter,  and  that  she  had  to  carry  water  half  a  mila 
for  domestic  use,  was  competent,  under  a  gen- 
eral allegation  of  damages. 

9.  Where  no  estimate  of  the  amonnt  of  dam- 
ages suffered  is  given  in  evldeaoe^  only  nomin^ 
damages  can  be  aawMsod. 

Appeal  from  district  court,  flnt district; 
James  A.  Mi.ner,  Justice. 

Action  upon  an  injunction  bond  by  A. 
C.  Rohwer  against  Abraham  Cbadwlck 
and  another.  From  a  verdict  and  Judg- 
ment for  plaintiff,  defendants  appeal. 

Kimball  <fi  AUiBon,  for  appellants.  Smith 
A  Smith,  tor  respondent. 

Blackbubn,  J.  This  suit  Is  brought  on 
an  Injunction  bond.  The  Injunction  was 

iBBued  Qud  served  23d  October,  1889,  and 
diBHolved  April  6. 1890.  Trial  before  a  Jury 
and  verdict  and  liidgment  for  plaintiff  for 
J208.  Defendautp  moved  for  a  new  trial, 
which  was  overruled,  and  they  excepted, 
and  appealed  both  from  the  Judgment  and 
the  overruling  the  motion  for  a  new  trial, 
and  assigned  many  errors,  but  they  may 
all  be  condensed  into  two,— that  plaintiff 
was  allowed  to  give  evidence  of  and  re- 
cover  for  special  damages,  when  the  com- 
plaint only  alleged  f^enural  damages;  and 
that  the  evidence  docs  not  support  the 
verdict.  The  evidence  tended  to  prove 
that  plaintiff  lived  on  Fisher  creek;  bad  a 
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fann  there ;  used  the  water  of  the  same  for 

Irrigating  purposes  on  her  farm,  to  Irri- 
gate her  meadow  land  and  her  crops  and 
garden  and  orchard  and  shade- trees,  also 
for  domestic  purposra,  and  to  water  her 
stock ;  that  the  water  was  needed  on  the 
meadow  during  the  winter  season;  that 
she  had  no  other  supply  of  water  for  her 
domestic  use ;  that  she  had  to  carry  water 
for  her  home  use  a  halt  a  mile  from  Octo- 
ber 38,  1889,  to  April  6.  1890,  and  go  to  her 
nelghboni  to  wash  her  clothes,  l»cause  of 
said  Injunction;  that  her  trees  had  to  do 
without  water,  and  her  stock  to  roam  for 
water;  that  she  had  chickens  and  cows 
and  horses  and  young  cattle  that  had  been 
accustomed  to  get  water  from  Fisher  creek 
during  the  winter  season,  and  she  had  al- 
so to  haul  water  on  account  of  the  prohi- 
bition of  said  Injunction.— to  ail  of  which 
testimony  the  defendants  objected,  be- 
cause It  only  tended  to  prove  special  dam- 
ages. The  objection  was  overrnled,  and 
exception  taken.  No  estimate  of  the 
amount  of  damages  was  made  by  the 
testimony  In  the  case.  This  testimony 
was  giren  subatantlally  by  several  wit- 
nesses, and  all  objected  to.  The  conten- 
tion of  the  defendants  Is:  (1)  This  testi- 
mony only  tends  to  show  special  dam- 
ages; and,  f2)  as  no  esttmate  of  the 
damages  was  given  by  any  of  the  wit- 
nesses, the  Judgment  should  have  been  tor 
nominal  damages  only.  The  court  In- 
structed the  Jury  that  they  could  only 
render  a  verdict  for  general  damages,  and 
that  general  damages  weretbosetbat  nat- 
urally-resulted  from  the  Injury*  The  first 
Inquiry  therefore  Is,  Is  this  evldencs  admis- 
sible? 

Sutherland  on  Damages  (volnme  2,  p. 
Ofl)  says  (on  Injunction  bonds)  these  dam- 
ages are  ascertained  and  meaaared  on  the 
principle  of  giving  just  and  adequate  com- 
pensation for  actoal  loss  which  Is  the  nat> 
ural  and  proximate  result  of  the  Injunc- 
tion. The  mle  Is  that,  **  under  a  general 
allegation  of  damages,  the  plaintiff  may 
prove  and  recover  those  damages  which 
naturally  and  necessarily  result  from  the 
act  complained  of."  1  tiutb.  Dam.  p.  763. 
This  rule  seems  to  be  the  general  rale, 
and  In  reference  to  it  there  Is  no  conflict 
of  authority.  Applying  this  rule,  this  tes- 
timony was  proper,  tor  It  tended  to  show 
that  the  trouble  and  labor  of  getting  wa- 
ter by  the  plaintiff  was  the  natural  and 
necessary  consequence  of  being  deprived 
by  the  injunction  of  using  the  waters  of 
Fisher  creek  for  the  purpose  of  Irrigation 
and  domestic  use. 

We  think  the  court  committed  no  error 
In  allowing  this  evidence  to  go  to  the  Ju- 
ry ;  but  the  sole  contention  of  the  appel- 
lants is  that  on  this  evidence  the  plalndtf 
was  entitled  to  recover  only  nominal 
damages,  because  the  compensation  lor 
the  Injury  done  was  not  estimated,  and 
no  basis  in  the  evidence  was  given  upon 
which  the  Jury  could  estimate  such  com- 
pensation, but  it  was  left  entirely  togness 
at  such  damages  as  would  compensate 
the  plaintiff.  The  evidence  shows  the 
meadow  needed  Irrigating,  but  that  It 
was  injured  without  it  does  not  appear. 
The  cattle  were  deprived  of  water  at 
home,  and  had  to  hunt  U;  that  theiy  were 
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damaged  for  want  of  It  there  Is  no  proof. 
Tlie  trees  were  vrltbout  water;  that  they 
were  Injured,  or  huw  much,  the  Jury  were 
left  wholly  In  the  dark.  The  prouf  shows 
the  plaintiff  and  her  faintly  were  pat  to 
sraat  Ineon^'uutence  and  extra  labor  to 
procure  water  for  domestic  ases;  what 
would  compensate  tor  that  Incunvenlenve 
and  extra  labor,  no  baais  is  furnished  the 
Jury  by  which  they  could  form  an  esti- 
mate. On  these  questions  the  evidence  Is 
wholly  silent,  and  without  such  evidence 
the  verdict  of  the  jury  should  have  been 
tor  only  nominal  damaK^B.  This  suit  Is 
not  In  tort.  It  is  for  breach  of  covenant, 
and.  In  such  case,  the  money  value  of  the 
injury  must  be  proven  In  order  to  Justify 
the  Jury  in  flndinff  more  than  nominal 
datiiaices.  They  are  not  left  to  gaeaa  at 
the  clamaKes.  We  think  these  views  are 
fully  sustained  by  the  authorities.  Suther- 
land on  Damngea  (volume  1,  p.  17)  eaya: 
**  The  nntveraal  and  cardinal  princtplH  is 
that  the  person  injured  shall  receive  a 
compensation  commensurate  with  hie  loss 
orlnjury.andnomore."  From  tbeevidence 
in  this  case  it  is  Impossible  to  t-ell  whether 
the  plaintiff  received  a  verdict  for  more  or 
less  than  will  compensate  her  for  her  loss 
and  Injury.  Theamonnt  of  compeusatlon 
due  her  should  have  been  shown  by  the 
evidence.  That  was  not  done.  The  pe* 
cnnlary  injury,  it  any,  was  capable  of  es- 
timation. The  same  author  Hays  on  page 
111,  same  volume:  "Thecardinal  rule  in 
relation  to  the  damages  to  be  compensat- 
ed, on  the  breach  of  a  contract,  that  the 

Elaintttf  must  establish  the  quantum  of 
la  loaa  by  evldmce  by  which  the  Jury  will 
be  able  to  estimate  the  extent  of  his  inju- 
ry, will  exclude  all  such  elements  of  Injury 
as  arc  Incapable  of  being  ascertahied  by 
the  usual  rules  of  evidence  to  a  reasonable 
degree  of  certainty."  We  find  no  author- 
ity for  the  assumption  that  the  Jury  may 
estimate  damages  not  proven,  and  this 
iB  true  of  the  amount  of  damages.  We 
cite.  In  support  of  then  views,  1  Suth. 
Dam.  p.  125;  Griffin  v.  Colver.  16  N.  Y.484: 
U.  8.  V.  Smith.  94  U.  S.  214.  We  think 
that  the  damages  in  this  case  were  a  mere 
guess,  and  have  un  basis  of  proof ;  and  the 
court  ought  to  have  Instructed  the  Jury 
tbut  the  evidence  Justified  nominal  dam* 
ages  only.  The  Judgment  ought  to  be  ra* 
versed,  and  a  new  trial  awarded.  The 
Jodjcment  Is  reversed,  and  tbecase remand- 
ed for  a  new  trial, 

Zanb,  C.  Jm  and  Andbbsok,  J.»  concur. 


IThitbd  State:!  /.  Elliot. 
(Supreme  Court  of  Utah.  July  1, 1891. ) 

FOBLIO  IiUIDS— BCBOOL  LaND»— UjfLAWTDL  FXNO- 
INS. 

1.  Organic  Act  Utati  (Act  iMag.  Sept.  9, 
1860)  provides  "that,  when  the  lancis  in  said  ter- 
ritory Bhall  be  surveyed  under  the  direction  of 
tim  government  of  the  United  States,  *  »  • 
sections  numbered  sixteen  and  thirty-six  In  each 
township  in  said  territory  shall  be,  and  the  same 
are  hereoy.  reserved  for  the  purpose  of  being  ap- 
plied to  schools  in  said  terrltor;, "  etc.  Held, 
that  the  gi-unt  was  absolute,  and  the  lands  re- 
s'^rved  ceased  to  be  public  domain,  open  to  set- 
tlement,  as  soon  as  surveyed. 

a.  Aot  Cong.  Feb.  SB,  1885,  {  1,  prarldes  that 


all  Inolosores  of  any  pobUo  lands  In  any  state  or 
territory  of  the  United  States,  heretofore  or  to 
be  hereuiafter  made  •  •  •  by  any  person  not 
baring  claim  or  color  of  title,  etc. ,  are  hereby 
declared  unlawful,  etc.  Section  3  makes  it  the 
duty  of  United  Slates  district  attornevs  to  insti- 
tute suits  In  the  United  States  territorial  district 
court  to  have  such  inoloBores  destroyed.  Held, 
that  the  act  did  not  apply  to  land  granted  by 
the  organic  act  of  Utah  for  school  purposea  ofle? 
survey  had  been  mado. 

Appeal  from  district  court, first  district; 
J.  W.  Blackbcrn,  Justice. 

Graham  J?*.  Putnam  and  Tharman  <& 
Kfn/f,  for  appellant.  C.  6i.  Varian,  U.  ti. 
Atty.,  and  George  SntherlHBtt,  tor  the 
United  States. 

Andbuson,J.  This  is  an  action  against 
the  defendant  for  unlawfully  inclosing 
pabltc  lands.  The  lands  In  question  are 
what  are  called  ** school  lands."  being  a 
part  of  section  16,  in  townsbtp  16  8.,  of 
range  i3  of  the  Salt  f^ake  meridian, 
and  have  been  surveyed  by  the  goveru- 
ment.  The  defendant  owns  land  on  two 
sides  of  the  section,  and  in  fencing  his 
own  land  constructed  his  fence  diagonally 
across  the  section,  Inclosing  about  400 
acres  ol  it.  He  averred  inhls  answer  that 
he  fnclosed  the  land  In  good  faith,  intend- 
ing to  acquire  the  title  to  it  as  soon  as  it 
came  Into  the  market.  The  cause  was 
tried  to  the  court  without  a  Jury,  and  the 
court  found  the  Incloeure  unlawful,  and 
Judgment  was  rendered  against  the  de- 
fendant, and  the  fence  was  ordererl  to  be 
destroyed  unless  the  defendant  should  res 
move  It  within  five  days.  There  was  a 
motion  lor  a  new  trial,  which  was  over- 
ruled, and  the  defendant  brings  this  ap- 
peal from  the  order  overruling  this  mo- 
tion and  from  the  Judgment.  The  sole 
question  for  oar  determination  Is  whether 
se<*tions  16  and  86  In  each  township,  and 
known  as  "school  lands,"  after  the  same 
have  been  surveyed  by  the  government, 
are  "public  lands,"  within  the  meaning  of 
the  act  of  congress  of  February  25, 18S6, 
(28  St.  at  Large,  821.)  pruhlbltlng  the  fenc- 
ing of  public  lands.  By  the  organic  act  of 
Utah  territory  approved  Septembers,  1850, 
it  Is  provided  "that,  when  the  lands  In 
said  territory  shall  be  surveyed  under 
the  direction  of  the  government  of  the 
United  States,  preparatory  to  bringing 
the  same  Into  market,  suctions  numbered 
sixteen  and  thirty-six  in  each  towuBhip 
In  said  territory  shall  be,  and  the  same 
are  hereby,  reserved  for  the  purpose  of  be- 
ing applied  to  schools  In  said  territory, 
and  In  the  states  and  territories  hereafter 
to  be  erected  out  of  the  same."  By  sec- 
tion 1  of  the  act  of  congress  approved 
February  25, 1885.  It  la  provided  "that  all 
Inclusures  of  any  public  lands  In  any  state 
or  territory  of  tlie  United  States,  hereto- 
fore or  to  be  hereafter  made,  erected,  or 
constructed  by  any  person,  •  *  •  tn 
any  of  which  land  included  within  the  In- 
cloanre  the  person  •  •  •  making  or 
conatructlng  thelnrlosnre  hud  no  claim  or 
color  of  title  made  or  acquired  In  good 
faith,  or  an  asserted  right  thereto  by  or 
under  claim,  made  In  good  faith,  with  a 
view  to  eutry  thereof  at  the  proper  land- 
otHce  under  the  general  land  laws  of  the 
United  Stutea  at  the  time  any  such  inclu»< 
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ure  was  or  shall  be  made,  are  hereby  de- 
clared to  be  unlawful,  aud  the  mainte- 
nance, erection,  L'onHtructioij.  or  control  of 
any  hucIi  incloHure  ia  hereby  forbidden  anrl 
prohibited;  and  the  aRsertion  of  a  right 
to  the  exL'luttive  use  and  occnpaury  uf  any 
part  of  the  public  lands  nf  the  United 
ijtates  in  any  of  the  states  or  territories  of 
the  United  IStntee,  without  claim,  color  of 
title,  or  asserted  right,  as  above  speciHed, 
as  tu  inelouure,  fs  likewisedeclared  unlaw- 
ful, and  hereby  problbited,"  Section  2  uf 
thiB  act  proTldes"  that  It  shall  be  the  duty 
ol  the  district  attorney  of  the  United 
States  for  the  proper  district,  on  affidavit 
filed  with  him  by  any  citizen  of  the  United 
States  that  section  one  of  this  act  id  bein^ 
violated,  *  *  *  to  institute  a  civil  suit 
In  the  proper  United  States  dltttrict  or  cir- 
cuit court  or  territorial  district  court,  in 
the  name  of  theUnited  States,  and  afcainst 
the  parties  named  or  described,  who  shall 
be  tn  charge  of  or  controlling  the  Incloaare 
complained  of  as  defendants.  •  •  •  In 
any  case,  if  the  Inclosure  shall  be  found 
unlawful,  the  court  shall  make  the  proper 
order,  ludgment,  or  decree  for  the  destrue* 
tion  of  the  IncIoBure.  in  a  summary  way, 
unless  the  incloHure  shall  be  removed  by 
the  defendant  within  five  days  after  the 
order  of  the  conrt. " 

By  the  organic  act  for  Utah,  sections  16 
and  36  In  each  township  were  reserved  for 
the  purpose  of  being  applied  to  schools  in 
the  territory,  and  they  thereby  became 
segregated  from  the  public  domain  as 
soon  as  surveyed,  and  were  no  longer 
open  to  settlement  under  the  general  stat- 
utes regulating  this  subject.  It  was  held 
in  Wilcox  V.  Jackson.  18  Pet.  4flS,  that, 
"whensoever  a  tract  of  land  shall  have 
onco  been  legally  appropriated  to  any 
purpose,  from  that  mument  the  land  thus 
appropriated  becomes  severed  from  the 
mass  of  public  lands,  and  that  no  subse- 
<iuent  law  or  proclamation  or  sale  would 
t>e  constrned  to  embrace  It,  although  no 
reservation  were  made  of  it."  This  rule 
was  afterwards  approved  by  the  same 
cuurt  in  University  v.  Indiana.  14  How. 
268.  A  reservation  of  lands  for  school  ()ur- 
poses  for  the  use  of  the  people  of  a  terri- 
tory or  state  is,  in  effect,  a  grant,  and  the 
title  passes  as  soon  as  the  lands  are  sur- 
veyed, aud  patents  for  school  sections  are 
not  necessary  and  are  not  issued,  (Gaines 
V.  Nicholson,  9  How.  861  ;1  and  the  act  re- 
serving them  Is  irrevocable,  without  the 
consent  of  the  people  of  the  territory, 
(Minnesota  v.  Bachelder,  IWall.  109.)  Jn 
Ferry  v.Btreet.4  Utah, 521,7  Pac.  Rep.  712, 
and  11  Pac.  Bep.  571.  this  court,  speaking 
of  school  lands,  said  that,  by  the  decis- 
ions of  the  supreme  court  of  the  United 
5itates,"the  various  acts  of  congress  men- 
tioned, reserving  portiouM  of  the  public 
lauds  of  the  Unit^^d  States  to  the  terri- 
tories or  states,  vent  the  title  to  such 
lands  su  reserved  In  the  territories  or 
States  when  the  lands  are  surveyed,  or 
when  they  are  bounded  or  ascertained. 
Until  such  time,  the  obligation  ts  execu- 
tory, and  the  title  remains  In  the  federal 
govf^mnient. "  Jn  the  case  of  Newhall  v. 
Saugor,  92  U.  S.  761,  the  supreme  court  of 
the  United  States,  by  Davis,  J.,  said :  "The 
words  'public  lands'  are  habitually  used 


In  our  legislation  to  describe  such  as  are 
subject  to  sale  or  other  disposal  under 
general  laws."  This  decision  was  ren- 
dered nearly  lOyears  before  the  law  under 
which  the  present  case  is  brought  was 
passed,  and  It  cannot  be  preaumed  that 
congress  was  Ignorant  of  It.  It  Is  a  rnle 
in  the  constraction  of  statutes  that,  where 
the  legislative  branch  of  the  government 
has  reproduced  language  in  statutory  en- 
actments which  has  been  Judicially  con- 
strued, it  must  be  taken  as  using  the  words 
In  accordance  with  the  Judicial  construc- 
tion previously  given  them,  unless  a  con- 
trary reason  plainly  appears  from  the 
other  language  used.  The  Abbotsford, 
98  U.  9.  440.  Bnt  in  the  present  Instance 
no  languase  is  used  in  the  statute  under 
which  this  case  Is  brought  indicating  that 
the  words  "public  lands  "are  used  in  a 
different  sense  from  the  deflnition  of  them 
given  In  Newhall  v.  Sanger,  but,  on  the 
contrary,  the  meaning  given  seems  to 
have  t>een  In  the  mlnda  of  those  who 
drafted  the  law.  Section  8  Is  as  follows: 
"Sec,  8.  That  no  person,  by  force,  threats, 
intimidation,  or  by  any  fencing  or  inclos- 
ing, or  by  any  other  unlanrfnl  means, 
shall  prevent  or  obstruct,  or  shall  com- 
bine or  confederate  with  others  to  pre- 
vent or  obstruct,  any  person  from  peace- 
ably entering  upon  or  establishing  aset* 
tiement  or  residence  on  any  tract  of  pub- 
lic land  subject  to  settlement  or  entry  un- 
der the  public  land  laws  of  the  United 
States,  or  shall  prevent  or  obstruct  free 
passage  or  transit  over  or  through  the 
public  lands:  proTlded,  this  section  shall 
not  be  held  to  affect  the  right  or  title 
of  persons  who  have  gone  upon.  Im- 
proved, or  occupied  said  lands  under  the 
land  laws  of  the  Dnited  States,  claiming 
title  thereto  in  good  faith. "  It  will  he  ob- 
served that,  in  the  foregoing  section,  con- 
gress used  the  words,  "pablic  Isnds  sub- 
ject to  settlement  or  entry  under  the  pub- 
lic land  laws,"  and  the  words  "public 
lands,**  Interchangeably,  aud  Inthesnise 
given  to  them  by  the  court  In  Newhall  v. 
Sanjy^r. 

The  statute  against  fencing  "public 
lands"  includes  by  Its  terms  public  lands 
within  the  states  as  well  as  those  within 
the  territories,  and  yet,  whatever  dltfw- 
ence  of  opinion  there  may  be  as  tu  school 
lands  In  the  territories,  It  must  be  eon- 
ceded  that  the  government  does  not  own 
the  school  lands  In  the  states,  and  con- 
gress has  no  control  over  them,  and  can 
make  no  law  respecting  their  control  or 
disposition.  Our  attention  has  been  called 
to  the  cases  of  Barkley  v.  U.  S.,  19  Pac. 
Bf^.  87,  In  the  snpreme  court  of  Washing- 
ton Territory,  and  U.  S.  v.  Blsd.  Id.  251, 
In  the  supreme  conrt  of  Montana  Terri- 
tory, in  each  of  which  It  Is  held  that 
scliool  lands  are  public  lands,  within  the 
meaning  of  the  act  of  congi^s  of  Feb- 
ruary 35,  1885.  We  cannot  assent  to  tbe 
conciusion  reached  In  those  cases,  in  view 
of  the  decisions  of  the  supreme  court  of 
the  United  States,  above  referred  to,  and 
the  evident  purpose  of  the  statute  In 
question.  And,  in  this  connection.  It  is  a 
fact  worthy  of  note  that  in  1869  the  legis- 
lature of  the  territory  of  Washington 
passed  an  act  providing  for  the  leasing  o( 
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the  school  lands  In  that  territory,  under 
which  a  portion  of  the  school  lands  In 
Washington  Territory  were  leased  to  par- 
ties wlio  settled  on,  fenced,  and  Improved 
them.  On  the  6th  day  ot  August,  lass, 
more  than  three  years  after  thefenclng  law 
was  passed,  congress  passed  an  act  (25 
St.  at  Large,  358)  reciting  the  fact  uf  these 
leases  having  been  made,  that  the  lessees 
had  incurred  large  expense  in  reilucing 
these  lands  to  cultl  va  t  ion .  and  that  doubts 
had  been  raised  as  to  the  Talidity  of  the 
leases,  and  validating  the  act  of  the  terri- 
torial legislature  and  the  leases  made 
under  it.  The  object  congress  had  In 
view  In  passing  the  act  In  question  la  well 
understood.  Vast  tracts  of  public  lands 
In  the  western  states  and  territories  had 
been  fenced  with  barbed  wire  by  wealthy 
cattle  owners,  and  persons  wishing  to  set- 
tleon  these  lands,  and  acquire  title  thereto 
under  the  land  laws  of  the  United  States, 
were  prevented,  often  by  vlotencot  from 
doing  so,  and  the  government  was  thaa 
prevented  from  disposing  of  Its  lands,  and 
settlers  from  acquiring  homes.  But  we 
think  the  law  was  not  intended  to  apply 
to  sections  16  and  36  in  the  several  town- 
ships, because,  as  before  stated,  the  school 
lands  in  the  states  were  not  sublect  to  the 
control  ot  congress,  and  those  In  the  ter^ 
ritorles  were  re^rved  to  the  terrltoileH 
wherein  they  are  situated,  and  were  not 
open  to  settlement  under  the  general  land 
laws  of  the  United  States,  and  hence  were 
not  Included  in  the  term  "public  lands," 
as  used  In  the  statute.  The  Judgment  of 
the  dlatrlut  coart  la  therefore  reversed. 

Zahib,  C.  J.,  and  Minsk,  J.,  concur. 

(7  Utah.  tKi   

Andbebom  t.  Ooden  Union  Bailwat  * 
Depot  Co. 

(Supreme  Court  of  Utah.  Jnly  l,  1891.) 
Costs— Rbportbr's  Fbbs. 
Under  Comp.  Laws  Utah  18S8,  p.  21S,  |  8099, 
providing  that  the  ofQcial  reporter  shall  receive 
u  compensutloD  for  taking  notes  a  sum  to  be  fixed 
by  the  court,  not  exceed  log  flO  per  day,  and 
tliat  where  more  thao  one  case  is  tried  in  a  day 
the  oourt  shall  apportion  the  per  diem  among 
them,  so  order  allowing  CM  as  reporter's  fees  In 
a  case  called  for  trial  at  11  o'clock  i.  m,  of  one 
day  and  submitted  to  the  Jury  at  1:16  p.  h.  the 
following  day,  will  not  be  disturbed,  when  it  Is 
not  shown  that  there  was  no  evening  session,  and 
that  a  case  which  was  before  tbe  oourt  on  the 
morning  of  the  first  day  occupied  any  oonaider- 
ftble  length  of  time. 

Appeal  from  district  court,  flrstdlstrict; 
James  A.  Miner.  Justice. 

Wllllama  A  Van  Cott  and  M&nbaU  A 
Royle,  tor  appellant.  DaLvid  Bvwu,  for 
raepondent. 

AffDERBON,  J.  This  IB  an  appeal  from 
an  order  ot  the  court  refusing  to  tax 
costs  on  appellant's  motion.  Upon  a  ver- 
dict of  the  Jary  in  the  above-entitled  case, 
the  court  gare  Judgment  against  the  de- 
fendant for  the  amount  found  by  the  Jury, 
and  costs  taxed  at  $83.85.  In  the  memo- 
randnm  of  costs  flled  and  verlRed  by  plaln- 
tltt'a  attornci/  waa  f  JO  for  repurter'a  leea. 


The  defendant  moved  the  court  to  tax  the 
cost  bill,  and  to  disallow  all  above  flO 
taxed  as  reporter's  fees.  In  support  of 
this  motion,  appellant  filed  and  presented 
the  affidavit  ot  WnldemarVan  Cott,  one 
of  appellant's  attorneys,  to  the  effect  that 
the  case  was  called  tor  trial  a  little  after 
11  o'clock  February  27, 1891,  and  the  case 
was  submitted  to  the  Jury,  and  the  re- 
porter rendered  no  services  In  said  case 
after  about  1 :15  p.  m.  of  February  28,  1891 ; 
that  another  case  occupied  the  attention 
of  the  court  all  the  morning  of  February 
27th  until  this  case  was  called,  and  the 
reporter  was  engaged  In  reporting  theoth- 
er  case,  and  that  no  other  case  was  heard 
February  28th  after  this  one  was  conclud- 
ed. Section  3099,  p.  213,  Comp.  Laws  1888, 
provides  that  "the  official  reporter  shall 
receive  as  compensation  tor  his  services 
in  civil  actions  and  proceedings,  tor  taking 
notes,  a  sum  to  be  fixed  by  the  court  or 
a  Judge  thereof,  not  exceeding  ten  dollars 
per  day:  •  •  •  provided,  that  when 
said  reporter  performs  services  In  taking 
notes  In  more  than  one  case  on  the  same 
day  the  court  or  Judge  thereof  shall  appor- 
tion the  per  diem  allowed  between  the 
several  actions  or  proceedings  In  which 
such  notes  are  taken.  •  •  This  ap- 
peal la  based  on  the  olalm  that  there  was 
an  abuse  ot  the  discretion  ot  the  court 
or  Judge,  as  given  by  the  statute,  in  refus- 
ing to  tax  the  costs.  But,  In  order  to 
Justify  this  court  In  reversing  the  decision 
ot  the  lower  court,  this  abuse  of  dlscre- 
tiun  must  be  established  in  a  clear  and 
satisfactory  manner,  showing  not  only  a 
violation  ot  tbe  statote,  but  negativing 
every  legal  presamption  ander  the  law 
and  tbe  ordinary  practice  of  the  courts  In 
favor  of  the  action  of  the  court  or  Judge 
complained  of.  This  has  not  been  done  In 
this  case.  The  usual  time  tor  the  sessions 
of  the  courts  of  this  territory  to  open 
each  day  is  at  10  o'clock  a.  u.  Yet  It  is 
often  later  than  that :  and  In  this  case  the 
time  actually  occupied  by  the  reporter  in 
the  other  case  before  the  trial  of  the  pres- 
ent one  began  may  have  been  so  InHl^nlfl- 
cant  that  the  court  might  Justly  consider 
that  no  part  of  the  reporter's  per  diem 
should  be  charged  to  that  case.  Again, 
the  usual  time  for  Hosing  each  day's  ses- 
sion is  from  6  to  6:30  P.  u..  aud  yet  even- 
ing seBsiona  are  sometlmea  held,  but 
whether  there  was  In  this  case  or  not  does 
not  appear,  bat.  It  there  was.  It  maybe 
that  in  two  da5*B  during  which  the  ease 
was  on  trial,  together  with  an  evening 
session,  the  reporter  may  have  been  com- 
pelled to  serve  as  many  hours  as  is  usual 
In  a  twu.dayB  trial  when  an  evening  ses- 
sion 1b  not  held.  Every  presumption  must 
be  taken  in  favor  ot  tne  proper  exercise 
of  the  discretion  of  the  court,  in  the  ab- 
sence of  a  showing  to  the  contrary;  and 
in  this  case,  upon  the  showing  made,  we 
are  unable  to  say  there  has  t>een  such  an 
abuse  ot  the  court,  or  In  tact  any  abuse, 
which  would  Justify  the  Interference  ot  this 
court.  Affirmed, 

Zakb,  C.  J.,  and  Bucebdbm,  J.«  eonear. 
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